This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


H 


'Rtf 


itf", 


fi.9 


rvT 


il/H 


fl^T  r.T.^ 


>n 


'»WA»l 


Au^Uy 


ta 


u 


otn 


!^ce, 


lift 


'23 


^ 


i^ 


The  Southwestern  reporter  \ 

West  Publishing  Company 


HARVARD  LA' 


Digitized  by 


Google 


INSERT  IN  VOL.  108, 
SOUTHWESTERN    REPORTER. 


Digitized  by 


Google 


r7Psate  4Ua  akeet  oa  tke  Inald*  of  tk«  FROHT  eoTer  of  toI.    108  S.  "W.XX 


State  Report  OltatloK  of  0«ms  la  the  80TJTHWE8TEBH  BEFOBTEA,  VOL.    108. 

The  left-hand  column  sbowe  the  page  of  thli  volume  on  which  a  caM  begins,  against  which  Is  shown  the  TOlame  ana 
page  of  the  State  Report  where  same  case  Is  to  be  found. 

Illustration:  The  case  of  Parser  v.  Hill,  Is  in  S.  W.  Rep.,  toI.  lOK,  p.  208.  It  can  be  cited  as  from  the  State  Re- 
port by  giving  the  citation  oppoeite  "208"  ( Reporter  page  column)  In  this  table,  i.  «.,  "86  Ark.  163." 


Repr. 

Page    State  Report 

1 209  Mo.  600 

3 20»  Mo.  4S2 

6 209  Mo.  444 

9 209  Mo.  EU 

15 209  Mo.  496 

17 209  Mo.  264 

22 209  Mo.  662 

28 209  Ho.  423 

35 209  Mo. 

41 209  Mo.  678 

44'» Mo. 

44' 209  Mo.  606 

46 209  Mo.  633 

52' 209  Mo.  704 

52» 209  Mo.  681 

54 209  Mo.  199 

60 209  Mo.  586 

63 210  Mo.  44 

74 209  Mo.  217 

86. 209  Mo.  611 

89 209  Mo.  662 

97 209  Mo.  472 

103 U9  Mo.  A.  168 

105 129  Mo.  A.  663 

109 129  Mo.  A.  212 

113 .129  Mo.  A.  132 

115 129  Mo.  A.  121 

117 129  Mo.  A.  138 

120 129  Mo.  A.  618 

122 129  Mo.  A.  193 

124 129  Ho.  A.  247 

127 129  Mo.  A.  129 

128 129  Mo.  A.  242 

130 129  Mo.  A.  163 

131 129  Mo.  A.  189 

132 129  Mo.  A.   7 

139 129  Mo.  A.  256 

141 129  Mo.  A.  180 

144 129  Mo.  A.  263 

150' 101  Tex.  293 

150' 101  Tex.  368 

153 101  Tex.  396 

155 101  Tex.  382 

158 101  Tex.  876 

160* Tex.  Cv.  A. 

162« Tex.  Cv.  A. 

164* Tex.  Cv.  A. 

166.. 49  Tex.  Cv.  A.  101 
107.. 49  Tex.  Cv.  A.  166 
169... 60  Tex.  Cv.  A.  218 

170* Tex.  Cv.  A. 

172* Tex.  Cv.  A. 

1"4» Tex.  Cv.  A. 

175* Tex.  Cv.  A. 

176... 49  Tex.  Cv.  A.  46 

177* Tex.  Cv.  A. 

178... 49  Tex.  Cv.  A.  169 

180* Tex.  Cv.  A. 

182» Tex.  Cv.  A. 

183* Tex.  Cv.  A. 

186... 4t  Tex.  Cv.  A.  SM 

187* Tex.  Cv.  A. 

188.  .49  Tex.  Cv.  A.  866 
190.  .49  Tex.  Cv.  A.  163 

192* Tex.  Cv.  A. 

194* Tex.  Cv.  A. 

195» Tex.  Cv.  A. 

196* Tex.  Cv.  A. 

199* Tex.  Cv.  X. 

202 86  Ark.  385 

203 86  Ark.  890 

205 86  Ark.  376 

207 85  Ark.  804 

208 86  Ark.  863 

212 86  Ark.  882 

213 86  Ark.  337 

216 86  Ark.  822 

217 86  Ark.  346 

221 86  Ark.  334 

223 86  Ark.  360 

224 86  Ark.  867 

22.V* Ky. 

21'5-* Ky. 

229 128  Ky.  808 

230* Ky. 

231* Ky. 

232 128  Ky.  668 

233* Ky. 

235" Ky.  j 

235» Ky. 


Repr. 

Page    State  Report 

236 128  Kf.  260 

238* Ky. 

289« Ky. 

241" Ky. 

241" Ky. 

242* Ky. 

243" Ky. 

243" Ky. 

246 128  Ky.  268 

248" 129  Ky.  818 

248" 128  Ky.  278 

260" Ky. 

260" Ky. 

261* Ky. 

262*1 Ky. 

264* Ky. 

26o* Ky. 

267 128  Ky.  282 

261* Ky. 

262* Ky. 

263 128  Ky.  190 

286* Ky. 

267» Ky. 

268« Ky. 

270*..... Ky. 

272* Ky. 

r74» Ky. 

275» Ky. 

276" Ky. 

276' 128  Ky.  329 

278* Ky. 

282* Ky. 

283 128  Ky.  371 

284« Ky. 

285 128  Ky.  375 

288« Ky. 

289* Ky. 

292* Ky. 

293* Ky. 

295* Ky. 

297 128  Ky.  336 

299 128  Ky.  295 

Kl. 

306* Ky. 

807» Ky. 

311 128  Ky.  383 

312 128  Ky.  351 

315» Ky. 

318» Ky. 

320* Ky. 

322 128  Ky.  368 

324» Ky. 

326 128  Ky.  389 

327 128  Ky.  344 

329» Ky. 

331" Ky. 

331'» Ky. 

333 128  Ky.  314 

336» Ky. 

Sie* Ky. 

8S9» Ky. 

341 128  Ky.  464 

S43» Ky. 

345» Ky. 

347* Ky. 

349" Ky. 

349" Ky. 

351» Ky. 

356» Ky. 

S66» Ky. 

367* Ky. 

360 128  Ky.  468 

362» Ky. 

864" Tex.  Cr.  R. 

864»..62  Tex.  Cr.  R.  621 
365... 62  Tex.  Cr.  R.  in 
368... 63  Tex.  Cr.  R.   4 

369* Tex.  Cr.  R. 

370... 62  Tex.  Cr.  R.  628 
371'.. 53  Tex.  Cr.  R.  17 
371'.  .63  Tex.  Cr.  R.  2 
372.  .53  Tex.  Cr.  R.  16 
373'.. 62  Tex.  Cr.  R.  618 
873'.. 63  Tex.  Cr.  R.  112 
374... 63  Tex.  Cr.  R.  39 
376.. 52  Tex.  Cr.  R.  604 
376. .  .62  Tex.  Cr.  R.  608 

377' Tex.  Cr.  R. 

378'.  .62  Tex.  Cr.  R.  661 
378" Tex.  Cr.  R. 


Repr. 

Page  Stat*  Report 
379'.  .63  Tex.  Cr.  R.  88 
879»..6S  Tex.  Cr.  R.  1 
380'.  .68  Tex.  Cr.  R.  607 
380'.. (2  Tex.  Cr.  R.  606 
881... 53  Tex.  Cr.  R.  42 
884... 63  Tex.  Cr.  R.  11 
886... 52  Tex.  Cr.  R.  572 
387... 52  Tex.  Cr.  R.  602 
388... 62  Tex.  Cr.  R.  626 
389... 62  Tex.  Cr.  R.  663 
898... 62  Tex.  Cr.  R.  568 
894>..62<rex.  Cr.  R.  597 

394" Tex.  Cr.  R. 

398... 60  Tex.  Gt.  A.  64 
404... 49  Tex.  Cr.  A.  244 
408... 49  Tex.  Cv.  A.  473 

413» Tex.  Cv.  A. 

417* Tex.   Cv.   A. 

421* Tex.  Cv.  A. 

463» Tex.   Cv.  A. 

461» Tex.   Cv.   A. 

466* Tex.   Cv.   A. 

472... 49  Tex.  Cv.  A.  193 
474... 49  Tex.  Cv.  A.  196 
476... 48  Tex.  Cv.  A.  635 
476... 49  Tex.  Cv.  A.  35 
477.. .49  Tex.  Cv.  A.  331 
478... 49  Tex.  Cv.  A.  282 
480.  ..49  Tex.  Cv.  A.  349 
483'.. 48  Tex.  Cv.  A.  667 
483*.  .49  Tex.  Cv.  A.  300 
485... 49  Tex.  Cv.  A.  832 
487... 48  Tex.  Cv.  A.  668 
..49  Tex.  Cv.  A.  366 
490.  .49  Tex.  Cv.  A.  184 
491... 49  Tex.  Cv.  A.  242 

4t2» Tmt.  Cv.  A. 

495... 49  Tex.  Cv.  A.  298 
486... 49  Tex.  Cv.  A.  176 

498* Tex.  Cv.  A. 

600.  .49  Tex.  Cv.  A.  U 
602... 49  Tex.  Cv.  A.  396 
604.  .49  Tex.  Cv.  A.  191 
606... 48  Tex.  Cv.  A.  6ST 

606* Tex.  Cv.  A. 

608> 85  Ark.  422 

eof 86  Ark.  213 

60* 85  Ark.  407 

6U« 85  Ark.  413 

6U« 85  Ark.  414 

614 85  Ark.  446 

616 85  Ark.  372 

617 84  Ark.  436 

618 85  Ark.  326 

621 209  Mo.  688 

525 209  Mo.  831 

529 209  Mo.  464 

631 210  Ho.  109 

688 210  Mo.  17 

542 209  Mo.  358 

544 210  H»   1 

648 210  M«.  86 

666 209  Mo.  316 

669 209  Mo.  648 

563 209  Mo.  708 

670 129  Mo.  A.  679 

578 129  Ho.  A.  649 

674' 130  Ho.  A.   1 

674* 129  Mo.  A.  869 

676* 129  Mo.  A.  627 

576* 129  Mo.  A.  662 

676 129  Ho.  A.  670 

678 129  Ho.  A.  708 

680. 129  Ho.  A.  691 

683 129  Ho.  A.  377 

684. 129  Mo.  A.  721 

687 129  Mo.  A.  666 

588' 129  Mo.  A.  862 

587 129  Mo.  A.  700 

689 129  Mo.  A.  628 

....129  Mo.  A.  667 

690> 129  Ho.  A.  668 

593' 129  Ho.  A.  699 

593' 129  Mo.  A.  633 

594 129  Mo.  A.  644 

595 129  Mo.  A.  636 

596 129  Mo.  A.  316 

598 129  Ho.  A.  882 

599 129  Ho.  A.  639 

600* Ho.  A. 


Repr. 

Page    State  Report 

eoi'* Mo.  A. 

601* 129  Uo.  A.  807 

603 129  Mo.  A.  890 

605 129  Mo.  A.  884 

607 129  Mo.  A.  297 

608 129  Mo.  A.  702 

610 129  Mo.  A.  716 

612 129  Mo.  A.  847 

613 129  Ho.  A.  821 

6l6'» Ho.  A. 

615* 221  Ho.  511 

616* 129  Ho.  A.  871 

616 129  Ho.  A.  840 

619 129  Uo.  A.  147 

626 129  Ho.  A.  853 

628 129  Uo.  A.  826 

633 129  Ho.  A.  286 

636 129  Uo.  A.  224 

641 209  Ho.  621 

649..  .62  Tex.  Cr.  R.  613 
661... 63  Tex.  Cr.  R.  6 
654... 63  Tex.  Cr.  R.  48 
666... 63  Tex.  Cr.  R.  18 
659... 62  Tex.  Cr.  R.  COl 
660... 62  Tex.  Cr.  R.  440 
661'.. 62  Tex.  Cr.  R.  410 

661" Tex.  Cr.  R. 

662... 52  Tex.  Cr.  R.  447 
663... 53  Tex.  Cr.  R.  87 

664» Tex.  Cr.  R. 

666'.. 68  Tex.  Cr.  R.  14 

686" Tex.  Cr.  R. 

666... 52  Tex.  Cr.  R.  429 
667'.. 62  Tex.  Cr.  R.  629 
667*.  .62  Tex.  Cr.  R.  616 

669'» Tex.  Cr.  R. 

669*.  .51  Tex.  Cr.  R.  493 
673... 53  Tex.  Cr.  R.  50 
676... 61  Tex.  Cr.  R.  449 
676... 62  Tex.  Cr.  R.  491 
677... 62  Tex.  Cr.  R.  619 

678" Tex.  Cr.  R. 

«78'..62  T«x.  Cr.  R.  622 
679... 51  Tex.  Cr.  R.  6U 
680... 62  Tex.  Cr.  R.  444 
682... 61  T«x.  Cr.  R.  698 

Tex.  Cr.  R. 

683*.. 62  Tex.  Cr.  R.  624 
684... 63  Tex.  Cr.  R.  27 
.62  Tex.  Cr.  R.  506 

687" Tex.  Cr.  R. 

687'.. 52  Tex.  Cr.  R.  462 

Tex.  Cr.  R. 

692» Tex.  Cr.  R. 

693... 62  Tex.  Cr.  R.  480 
695... 61  Tex.  Cr.  R.  868 

696" Tex.  Cr.  R. 

696*.  .52  Tex.  Cr.  R.  442 

697* Tex.  Cr.  R. 

698... 62  Tex.  Cr.  R.  426 
689... 63  Tex.  Cr.  R.  SO 
703... 49  Tex.  Cv.  A.  180 

706* Tex.  Cv.  A. 

709... 49  Tex.  Cv.  A.  116 
714... 47  Tex.  Cv.  A.  622 
718... 49  Tex.  Cv.  A.  106 
724.. .49  Tex.  Cv.  A.  212 

727* Tex.  Cv.  A. 

729* Tex.  Cv.  A. 

732... 49  Tex.  Cv.  A.  409 
736.. .49  Tex.  Cv.  A.  645 

742* Tex.  Cv.  A. 

745.. .49  Tex.  Cv.  A.  814 
753.. .49  Tex.  Cv.  A.  144 

756« Tex.  Cv.  A. 

768* Tex.  Cv.  A. 

760... 49  Tex.  Cv.  A.  438 
761.. .49  Tex.  Cv.  A.  289 
763... 49  Tex.  Cv.  A.  610 
764.. .49  Tex.  Cv.  A.  632 
765... 49  Tex.  Cv.  A.  160 

768» Tex.  Cv.  A. 

770... 49  Tex.  Cv.  A.  218 

773« Tex.  Cv.  A. 

776* Tex.  Cv.  A. 

778* Tex.  Cv.  A. 

787... 49  Tex.  Cv.  A.  612 
788... 49  Tex.  Cv.  A.  202 
793... 49  Tex.  Cv.  A.  230 
797* Tex.  Cv.  A. 


Repr. 

Page    State  Report 

798» Tex.  Cv.  A. 

800 101  Tax.  261 

804 101  Tex.  436 

806 101  Tex.  399 

808 101  Tex.  418 

810 101  Tex.  376 

811 101  Tex.  440 

813 101  Tex.  4U 

816 101  Tex.  388 

819 101  Tex.  406 

821 101  Tex.  444 

823 86  Ark.  396 

827 85  Ark.  461 

830 85  Ark.  439 

831' 8S  Ark.  444 

831' 81  Ark.  220 

835' 85  Ark.  442 

835' 86  Ark.  425 

837 86  Ark.  431 

838 86  Ark.  464 

841 86  Ark.  460 

842 86  Ark.  435 

844» Ky. 

846» Ky. 

846» Ky. 

847* Ky. 

848" Ky. 

MP 128  Ky.  519 

850* Ky. 

861 128  Ky.  642 

8o2» Ky. 

854 128  Ky.  648 

866" Ky. 

85ff" Ky. 

8o7» Ky. 

858» ,..  Ky. 

S61« Ky. 

863" Ky. 

863" Ky. 

865* Ky. 

867 128  Ky.  496 

870 128  Ky.  476 

873 128  Ky.  624 

875 ....128  Ky.  395 

878 128  Ky.  555 

880 128  Ky.  663 

882» Ky. 

885" Ky. 

885' 128  Ky.  436 

Ky. 

Ky. 

890» Ky. 

891« Ky. 

892" Ky. 

892' 128  Ky.  424 

89« 128  Ky.  606 

898 128  Ky.  408 

903 128  Ky.  614 

904 128  Ky.  640 

906 128  Ky.  531 

903 ..128  Ky.  417 

911' Ky. 

914 128  Ky.  670 

926 128  Ky.  44T 

931 128  Ky.  610 

936* Ky. 

941 128  Ky.  627 

946 128  Ky.  686 

948* Ky. 

950 128  Ky.  697 

955' Ky. 

957* Ky. 

960 128  Ky.  673 

964 101  Tex.  422 

967 101  Tex.  431 

969* Tex.  Cv.  A. 

970» Tex.  Cv.  A. 

971... 49  Tex.  Cv.  A.  683 

972* Tex.  Cv.  A. 

973» Tex.  Cv.  A. 

975* Tex.  Cv.  A, 

977« Tex.  Cv.  A. 

979» Tex.  Cv.  A. 

981... 49  Tex.  Cv.  A.  197 
983'.. 49  Tex.  Cv.  A.  264 

983" Tex.  Cv.  A. 

988... 60  Tex.  Cv.  A.  10 
998... 49  Tex.  Cv.  A.  271 

10O2* Tex.  Cv.  A. 

1006.  .48  Tex.  Cv.  A.  511 


*Not  reoorted  In  Stat*  Report*. 


(CONTINUBD  OPP.  FAQB.) 


Digitized  by 


Google 


tete  Saport  CS-taldoa  of  Omna  Is  tli«  SOVTHWESTERN  REPOBTEB,  VOL.  108— Cont'd. 


t>  Stat*  Report 
I .«  Tcz.  Ct.  a.  S64 
..«  Tex.  Ct.  A.  286 
!..«  T«x.  Ct.  a.  827 
:  .«  Tex.  Ct.  A.  499 
i  eTex.  Ct.  A.  8 
;  «Tex.  Ct.  A.  «7 

." Tex.  Ct.   A. 

L.fl  Tex.  Ct.  A.  48S 
:  .ti  Tex.  Ct.  A.  486 
' .«  Tex.  Ct.  a.  S04 

.■• Tex.   Ct.   A. 

'..«  Tex.  Ct.  a.  496 

S* Tex.  Ct.  A. 

!• Tex.   Ct.    a. 

^  .«  Tex.  Ct.  A.  446 

26    Ark.  4T1 

: U    Ark.  47» 

1 85  Ark.  473 

i 120   Tenn.  S47 

*. 11>   Tenm.  7S» 

'*. 119    Team.  6SS 

119    Tenn.  648 

' 130    Mo.  A.  149 

130    Mo.  A.  146 

1 128    Mo.  A.  89« 

". 130    Mo.  A.  170 


Repr. 

Repr 

Pace 

SUte  Report 

Page 

State  Report 

1078.... 

..130 
..ISO 
..ISO 
..ISO 
..130 

Mo.  A.  122 
Mo.  A.    95 
Mo.  A  1(2 
Mo.  A  101 
Mo.  A  lU 

1136.. 

....85  Ark.  499 

1080.... 

1137.. 

....86  Ark.  497 

1082.... 

1138.. 
U89.. 
U42.. 

....  127  Ky.  687 

1084... 

.  .119   Tenn.  668 

108S.... 

... 

..120    Tenn.  SIB 

1086.... 

..130 

Mo.  A.  161 

U48.. 

..120   Tenn.  302 

1089.... 

..130 

Mo.  A.    23 

1162.. 

... 

...101   Tex.  466 

1065... 

..130 

Mo.  A  687 

1154.. 

. . . 

...102-  Tex.    20 

1097.... 

..ISO 

Mo.  A.    90 

1167'. 

...101   Tex.  444 

1099... 

..180 

Mo.  A  175 

1157". 

... 

...101   Tex.  458 

1106.... 

..ISO 

Mo.  A  668 

1159.. 

... 

...101  Tex.  471 

1107.... 

..ISO 
..ISO 

Mo.  A  194 
Mo.  A.  665 

U60.. 
U62.. 

...101  Tax.  449 

1109.... 

...102  Tax.  123 

1110.... 

..ISO 
..UO 

Mo.  A  696 
Mo.  A    80 
...Mo.     A. 

1165.. 
1167.. 
1171" 

...101  Tex.  473 

1113. . . 

....101  Tex.  478 

1116*.. 

...Tex.    Cr.  R. 

1118.... 

..ISO 

Mo.  A  168 

llTl" 

.  .62  Tex.  Cr.  R.  575 

1119... 

..130 

Mo.  A.  668 

1179. 

IM 

Tex.  Cr.  R.  16S 

1122... 

..ISO 

Mo.  A.  676 

1180. 

53 

Tex.  Or.  R.    (4 

1184... 

..ISO 

Mo.  A  150 

U81'. 

53 

Tex.  Cr.  R.  801 

IMS.... 

..129 

Mo.  A  aoi 

11«1«. 

5S 

Tex.  Or.  R.  310 

1127... 

..129 

Mo.  A  SSI 

1182>. 

SS 

Tex.  Cr.  R.  196 

1128.... 

..ISO 

Mo.  A  128 

U82». 

63 

Tex.  Cr.  R.  220 

1131.... 

..130 

Mo.  A  138 

1183'. 

63 

Tex.  Cr.  R.  173 

1133... 

..ISO 

Mo.  A  683 

1183». 

53 

Tex.  Cr.  R.    65 

1134.... 

209  Mo.  513 

1184» 

...Tex.    Cr.  R. 

Repr. 

Page  State  Report 

1184" Tex.    Cr.  R. 

1184'.. 63  Tex.Cr.  R.  169 
1186... 53  Tex.  Cr.  R.  216 

1186* Tex,   Ct.  A. 

1187« Tex.  Ct.  A. 

1189.  .49  Tex.  Ct.  A  659 

1190.  .60  Tex.  Ct.  A    64 

1192" Tex.   Ct.  A. 

U92>..49  Tex.  Ct.  A.  657 
1193.. 49  Tex.  Ct.  A.  623 
1194.. 49  Tex.  Cv.  A  639 
1196.. 49  Tex.  Ct.  A.  610 

11«7« Tex.   Cr.  R. 

1197" Tex.   Cr.  R. 

U97" Tex.   Ct.  A 

1198> 83  Ark.  632 

IMS' 82  Ark.  604 

UiS- 82  Ark.  606 

119S* 82  Ark.  604 

1198» 82  Ark.  606 

1198° 82  Ark.  606 

1198^ 83  Ark.  631 

119S» 82   Ark.  604 

1198* 82  Ark.  604 

1198'* 83   Ark.  631 


Repr. 
Page 

1198".... 
1198".... 

State  Report 
....82  Ark.  004 
....83   Ark.  631 

IIOS"*.... 

....83   Ark.  632 

1198'«... 
1198'»... 
1198'*... 
1198"... 

....82  Ark.  604 
....82  Ark.  606 
....82  Ark.  606 
....82   Ark.  604 

1198" 82  Ark.  606 

1198'* 82  Ark.  606 

1198" 82  Ark.  605 

1198" 82  Ark.  604 

1199' 82  Ark.  605 

1199- 82  Ark.  606 

llOO' 82  Ark.  604 

U99< 82  Ark.  606 

U99> 82  Ark.  604 

1199* 82  Ark.  605 

1199' 83  Ark.  631 

1199* 82  Ark.  606 

1199* 83  Ark.  632 

1199'* 82  Ark.  6U4 

1199" 82  Ark.  601 

1199'" 83  Ark.  632 

1199'^ 82  Ark.  60j 

1199'V...129    Mo.  A  iia 


*Not  reported  in  State  Reporta. 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


National  Reporter  Syttom. — State  Sorios. 


THE 


SOUTHWESTERN  REPORTER, 

VOLUME  108, 


CONTAININa  ALL  THE  CORBENT  DECISIONS  OP  THI 


SUPREME  AND  APPELLATE   COURTS  OF  ARKANSAS, 

KENTUCKY,  MISSOURI,  TENNESSEE, 

AND  TEXAS. 

PERMANENT  EDITION. 


APRIL  1— APRIL  29,  1908. 


WITH    ALPHABETICAL   AND   NUMERICAL   TABLES    OP   SOUTHWESTERN    CASES   PUB- 
LISHED IN  VOLS.  806,  207,  MISSOURI  REPORTS;  138,  MISSOURI  APPEAL 
REPORTS,  US,  TENNESSEE  (10  CATES)  REPORTS. 


A  TABLE  OF  STATUTES  CONSTRUED  IS  GIVEN 
IN  THE  INDEX. 


KF 

ST.  PAUL:  <).-i 

WEST  PUBLISHING  CO.  </ 

1908 


Digitized  by 


Google 


COPTBIQHT,     1008, 

BT 

WEST  "PUBLISHING   COMPANY. 

(108S.W.) 


Digitized  by 


Google 


SOUTHWESTERN  REPORTER,  VOLUME  108. 

JUDGES 

OF  THB 

COURTS  REPORTED  DURING  THE  PERIOD  COVERED  BY  THIS  VOLUME. 


ARKANSAS — Supreme  Court. 
JOSEPH  M.  HILL,  Chief  Justicb. 

ASBOCIATB  JUSTICES. 

BURRILL  B.  BATTLE.  EDGAR  A.  McCULLOCH. 

CARROLL  D.  WOOD.  JESSE  C  HART. 

KENTUCKY— Court  of  Appeals. 
ED.  C.  O'REAR,  Chief  Justice. 

JUDGES. 

HRNRT  8.  BARKER.  JOHN  M.  LASSINO. 

W.  E.  SETTLE.  J.  P.  HOBSON. 

T.  J.  NUNN.  JOHN  D.  CARROLL. 

comnssioiTEB    of  appeals. 
WILLIAM   ROGERS  CLAY. 

MISSOURI— Supreme  Court. 

JAMES  B.  OANTT,  Chikf  Justice. 

Division  No.  I. 
LEROT  B.  VALLIANT,  Presidiro  Judos. 

ASSOCIATE  judges. 

HENRY  LAMM.  WALLER  W.  GRAVES. 

ARCHELIAUS  M.  WOODSON. 

Division  No.  2. 
JA&IES  D.  FOX,  Presiding  Judoi. 

ASSOCIATE  judges. 

JAMES  B.  GANTT.  GAVON  D.  BURGESS. 

Court  of  Appeals  at  Kansas  City. 

E.  J.  BROADDUS,  Presiding  Judge. 

ASSOCIATE  JUDGES. 

JAMES  ELLISON.  J.  M.  JOHNSON. 

Court  of  Appeals  at  St.  Louis. 
CHARLES  C.  BLAND,  Presiding  Judge. 

ASSOCIATE  JUDGES. 

RICHARD  L.  GOODa  ALBERT  D.  NORTONL 


(HI) 

Digitized  by  VjOOQ  IC 


IT 


108  SOUTHWESTERN  REPORTEE. 


TENNESSEE— Supreme  Court 
W.  D.  BEjARD,  Chibf  Jdstice. 

ASSOCIATE  JT7STICE8. 

JOHN  S.  WIUCES.i  JOHN  K.  SHIELD& 

W.  K.  MOALISTER.  M.  M.  NEIU 

BENNETT  D.  BELL.1 

TEXAS — Supreme  Court. 
REUBEN  R.  OAINES,  Chief  Justice. 

ASSOCIATE  JUSTICES. 
THOMAS  J.  BROWN.  F.  A.  WILLIAM& 


Court  of  Criminal  Appeals. 
W.  Ij.  DAVIDSON,  Pbesidihg  Judge. 

JUDQES. 


M.  M.  BROOKS. 


W.  P.  RAMSEY; 


Courts  of  Civil  Appeals. 

First  District. 
B.  A.  PLEASANTS,  Chief  Justice. 


ASSOCIATE  JUSTICES. 


T.  S.  BEESB. 


S.  A.  MoMEANa 


Second  District. 
T.  H.  CONNER,  Chief  Justice. 

associate  jusTicrs. 
I.  W.  STEPHENS.*  OCIE  SPERB. 

Third  District. 
H.  C.  FISHER,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

W.  M.  KEY.  B.  H.  RICE. 

Fourth  District. 
3.  H.  JAMES,  Chief  Jubtick. 

ASSOCIATE  JUSTICES. 

W.  8.  FLY.  H.  H.  NEILL. 

Fifth  District. 
ANSON  RAINEY,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

JOHN  BOOKHOUT.  J.  M.  TALBOT. 

Sixth  District. 
SAMUEL  P.  WILLSON,  Chief  Justice. 

ASSOCIATE    justices. 

BIOHABD  B.  LEVY.  WM.   HODGES. 


*Dled  February  t,  1908. 

*  Appointed  to  succeed  Jolui  S.  Wilkes. 


•  Resigned  April  U,  IMS. 


Digitized  by 


Google 


CASES  REPORTED. 


Past 

Acre*  T.  Rozzell  (Ky.) 846 

JEtaa.  Life  Ins.  Co.  of  Hartford,  Conn.,  t. 

Wimberly  (Tex.  Civ.  App.) 778 

Ahlfeldt  T.  Mexico  (Mo.  App.) 122 

Ainsworth  v.  Briggs  (Tex.  Civ.  App.) 753 

Albin  Co.  t.  O>inmonwealth  (Ky.) 299 

Alexander  v.  Hill  (Ky.) 223 

AUord  ▼.  State  (Tex.  (Jr.  App.) 364 

Alias,  Miller  ▼.   (Ky.) 282 

Allen  T.  Allen  (KyO 250 

Allen,  Owensboro  City  R.  Co.  t.  (Ky.) 357 

Amend,  Lipscomb  v.  (Tex.  CiT.  App.) ....  483 
American  Ass'n,  Kirk-Christy  Co.  v.  (Ky.)  232 
American  Brewing  Ck>.  v.  St  Louis  (Mo.) . .  1 
American  Ins.  Co.  v.  Hombarger  &  Harris 

(Ark.)    218 

American  Smokeless  Coal  Co.  t.  Lovely 

(Ark.)   1198 

American  Soda  Fountain  Co.  t.  Battle  & 

Waddle  (Ark.) 508 

Anderson   Carriage   Co.   t.    Gilmore    (Mo. 

App.)    594 

Anderson  t.  St.  Lonis,  I.  M.  &  S.  R.  Co. 

iMo.   App.) 606 

Antiexpio  Co.,  O'Bear-Nester  Glass  Co.  v. 

(Tex.)    967 

Arkansas  Townsite  Co.,  Hendrix  College 

T.    (Ark.) 514 

Armstrong,  Hix  t.  (Tex.  Civ.  App.) 797 

Amett  V.  Pinson  (Ky.) 852 

Arnold  v.  State  (Tex.  Cr.  App.) 666 

Ashe,  Evans  v.  (Tex.  Civ.  App.) 398,  1190 

Asber  v.  0>mett  (Ky.) 242 

Atchison.  T.  &  S.  F.  R.  Co.,  Glover  t. 

(Mo.    App.) 106 

Atchison,  T.  &  S.  F.  R.  Co.  t.  Mills  (Tex. 

Civ.    App.) 480 

Antry  t.  Reasor  (Tex.) 1162 

Aydelotte  v.  Lott  (Ark.) 1198 

Ayers  ▼.  Commonwealth  (Ky.) 320 

Ayer  it  Lord  Tie  Co.,  Hildreth  t.  (Ky.)...  255 

Back,  Sonth  v.  (Ky.) 230 

Baker  v.  State  (Tex.  Cr.  App.) 665 

Baker  v.  State  (Tex.  Cr.  App.) 6^ 

Baker,  State  v.  (Mo.) 6 

Baker.  Whipple  v.  (ArkO 830 

Baldwin  v.  Riley  (Tex.  Civ.  App.) 1192 

Banks  v.   State   (Tex.   Cr.   App.) 093 

Barnes,  Fessman  v.  (Tex.  Civ.  App.) 170 

Battle  &  Waddle,  American  Soda  Fountain 

Co.  V.  (Ark.) 508 

Beal-Doyle  Dry  Goods  Co.  v.  Carr  (Ark.).  .1053 
Bearden,  Davenport  v.  (Tex.  Civ.  App.). . . .  474 

Beavers  v.  State  (Tex.  Cr.  App.) 682 

Beck  V.  Quincy,  O.  &  K.  C  B.  (3o.  (Mo. 

App.)   132 

Behrens  v.  Crawford  (Ky.) 288 

Bell  V.  Casey  (Ky.) 261 

Bell,  Louisville  &  N.  R.  Co.  v.  (Ky.) 335 

Bellflower,    State   ex   inf.   Rosenberger  v. 

(Mo.  App.) 117 

Benjamin  v.  Gulf,  C.  &  S.  F.  R.  Co.  (Tex. 

Civ.    App.) 408 

Berger  Mfg.  Co.  v.  Lloyd  (Mo.) 52 

Bernard  &  Lea.i  Mfg.  Co.,  Smith  v.  (Ark.)  1199 

Berry  v.  Rood  (Mo.) 22 

Besse,  South  (>)Tington  &  C.  St  R.  Co. 

V.  (Ky.) 848 

Biddy  v.  State  (Tex.  Cr.  App.) 689 

Biddy  v.  State  (Tex.  Cr.  Ai>p.) 692 

Big  Sandy  Co.,  Phillips  v.  (Ky.) 276 

Bindell  v.  Kenton  County  Assessment  Fire 

Ins.   Ca    (Ky.) 323 


Page 
Black  Diamond  Coal  ft  Mininc  Co.  v.  Price 

(Ky.)     346 

Black  Raven  Coal  Co.  v.  Edmonson  (Ky.)  955 
Black's  Adm'r  v.  Southern  R.  Co.  in  Ken- 
tucky (Ky.) 856 

Bloomer,  Cone  &  Co.  v.  (Ark.) 221 

Bloom's  Son  Co.  v.  Haas  (Mo.  App.) 1078 

Board  of  Trustees  of  Bardstown  Graded 

School  Dist.,  McGinnis  v.  (Ky.) 289 

Boatmen's  Bank  v.  Gillespie  (Mo.) 74 

Boer,  El  Paso  Electric  R.  Co.  v.  (Tex.  Civ. 

App.)    199 

Bond,  Leach  v.  (Mo.  App.) 596 

Bonner  v.  Gorman  (Ark.) 1198 

Boone  V.  Powell  County  (Ky.) 251 

Booth  V.  State  (Tex.  Cr.  App.) 687 

Boreing  v.  Wilson  (Ky.) 914 

Bpshear,  St  Louis,  I.  M.  &  S.  R.  Co.  v. 

(Tex.   Civ.   App.) 1032 

Boutwell  V.  Medlin  Milling  Co.  (Tex.  Civ. 

App.)    1025 

Bowden  v.  Patterson  (Tex.  Civ.  AppO-*-.  177 
Boyd  V.  St.  Louis  Southwestern  R.  Co.  of 

Texas    (Tex.) 813 

Boyd's  Ex'r  v.  First  Nat  Bank  (Ky.) 360 

Bradford,  Igo  v.  (Mo.  App.) 687 

Bradley,  St  Louis,  I.  M.  &  B.  R.  Co.  v. 

(Ark.)   1198 

Bramblett  v.  Slemp  (Ky.) 339 

Branch  v.  Denssen  (Tex.  Civ.  App.) 164 

Brand  v.  Illinois  Out  R.  Co.  (Ky.) 356 

Branham,  Sultzman  v.  (Mo.  App.) 1074 

Brashears  v.  Joseph   (Ky.) 307 

Brassel,  Munoz  v.  (Tex.  Civ.  App.) 417 

Bratton,  Missouri  &  N.  A.  R.  Co.  v.  (Ark.)  518 
Brazelton  &  Johnson  v.  J.  I.  Campbell  Co. 

(Tex.    Civ.    App.) 770 

Brecker  v.  Fillingham  (Mo.) 41 

Brewer,  Southern  R.  Co.  in  Kentucky  v. 

(Ky.)    936 

Brice,  Williams  v.  (Tex.  Civ.  App.) 183 

Briggs,  Ainsworth  v.  (Tex.  Civ.  App.) 753 

Broaddus,  State  v.  (Mo.) 544 

Brodie  v.  Sute  (Tex.  Cr.  App.) 1182 

Brooks  V.  State  (Ark.) 205 

Brooks   Tire  Mach.   Co.   v.    Shields   (Tex. 

Civ.    App.) 1005 

Brotherhood  of  Railway  Trainmen  v.  Dee 

(Tex.    Civ.    App.) 492: 

Brown,  Clark  v.  (Tex.  Civ.  App.) 421 

Brown,  Clark  v.  (Tex.  Civ.  App.) 1186 

Brown    v.    Jones    House    Furnishing    Co. 

(Ark.)    1198 

Bruft,  Reagan  v.  (Tex.  Civ.  App.) 185 

Brummett    v.    Commonwealth    (Ky.) 861 

Bryant  Lumber  Co.  v.  Clifton  (Ark.) 216 

Bryant  v.  State  (Tex.  Cr.  App.) 1184 

Buchanan,    Continental   Ins.   (!;o.   of   New 

York  V.  (Ky.) 355 

Buchanan,  Green  v.  (Mo.  App.) 607 

Bunch,  Ourley  Bros.  v.  (Mo.  App.) 1109 

Bunton  v.   State   (Tex.  Cr.  App.) .373 

Burke,  Williams  v.  (Tex.  Civ.  App.) KM) 

Burley  v.  Menefee  (Mo.  App.) 120 

Burnet  Houston  &  T.  C.  R.  Co.  v.  (Tex. 

Civ.    App.) 4M 

Burnett,  Fields  v.  (Tex.  Civ.  App.) 1048 

Burrow  v.  Hot  Springs  (Ark.) 823 

Button  V.  Renfro  (Ky.) 23d 

Cache  Valley  R.  Co.  v.  Camp  (Ark.) 1198 

Caffarelli    Bros.,   Western    Grocer   Co.    v. 

(Tex.    Civ.    App.) 413 

CaldweU  V.  Ryan  (Mo.) 633 


108  &W. 


(V) 


Digitized  by 


Google 


VI 


108  SOUTHWESTERN  RBPORTEtt. 


Pace 

Camp,  Cache  VaUer  R.  Co.  t.  (Ark.) 1198 

Campbell  v.  Ooodin's  Guardian  (Ky.) 248 

Campbell  v.  Greer  (Mo.) 54 

Campbell,  Gulf  &  I.  R.  Co.  of  Tezaa  ▼. 

(Tex.  Civ.  App.) 972 

Campbell  C!o.,  Brazelton  &  Johnson  t.  (Tex. 

Civ.  App.) 770 

Canterbury  y.  Kansas  City  (Mo.  App.) . , . .  674 
Cantwell's  Adm'x  v.  Cassville  ^o.  App.).  .1084 
Capital  Fire  Ins.  Co.  t.  J.  H.  Davis  &  Son 

(ArkJ    202 

Carr,  Beal-Boyle  Dry  Goods  O.  v.  (Ark.)  1053 

Carroll,  City  of  Covington  t.  (Ky.) 205 

Carthage,  Regan  Land  Co.  v.  (Mo.  App.)  589 
Cartlich  v.  Metropolitan  St.  R.  Co.  (Mo. 

App.)   684 

Cartwrigbt   Greek    Tel.    Co.,    Cumberland 

Telephone  &  Telegraph  Co.  v.  (Ky .)....  875 

Casey,  Bell  v.  (Ky.) 261 

Casey,   Matagorda    County   v.    (Tex.   Cif;' 

App.)   476 

Casey  v.  St.  Louis  &  S.  F.  R.  Co.  (Mo. 

App.)   588 

Cash  &   Lnckel,  McManus  v.   (Tex.  Civ. 

App.)  7^ 

Cash  &  Lackel,  McManus  t.   (Tex.  Civ. 

App.)    800 

Caskey  v.  SUte  (Tex.  Cr.  App.) 666 

Cassville,  Cantwell's  Adm'x  v.  (Mo.  App.)  1084 

Caywood  v.  Jones  (Ky.) 888 

Central    R.    Co.   of   Arkansas   v.   Howell 

(Ark.)    1198 

Chesapeake  &  O.  R.  Co.,  Commonwealth 

V.  (Ky.) 851 

Chesapeake  &  O.  R.  Co.  v.  Crank  (Ky.)..  '276 
Chesai)eake  &  O.  R.  Co„  Edwards'  Adm'r 

V.  (Ky.) 808 

Chesapeake,  O.  &  S.  W.  R.  Co.  v.  Com- 
monwealth   (Ky.) 248 

Chicago,  B.  &  Q.  R.  Co.,  Hawk  t.  (Mo. 

App.)    1119 

Chicago,   R.   I.  ft  6.   R.  Co.  v.  Johnson 

(Tex.)     964 

Chicago,  R.  I.  &  G.  R.  Co."  y.  Poore"  (Tex. 

Civ.   App.)    504 

Chicago,  R.  I.  &  P.  R.  Co.,  Rahm  t.  (Mo. 

App.)   570 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Rainwater 

(Ark.)    1198 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Young  (Ark.)  831 
Chicago,  R.  I.  &  T.  R.  (3o.  v.  Jackson  (Tex. 

Civ.  App.) 483 

Chicot    Building    Supply    Co.,    Strong    v. 

(Ark.)   1199 

Citizens'  Bank,  Gibbs  Nat  Bank  ▼.  (Tex. 

Civ.    App.) 776 

Citizens'  Nat.  Bank  v.  Commonwealth  (Ky.)  231 

City  of  Carthage  v.  Gamer  (Mo.) 621 

City  of  Covington  v.  CJarroll  (Ky.) 2!)5 

City  of  Covington  v.  Ratterman  (Ky.)....  297 

City  of  Covington  v.  Zelsz  (Ky.) 849 

City  of  Lexington  ex  rel.  Menefee  t.  Com- 
mercial Bank  (Mo.  App.) 109$ 

City  of  Maysville  v.   Maysville  St   R.  & 

Transfer  Co.   (Ky.) 960 

City  of  Mexico  v.  Lakenan  (Mo.  App.). .. .  141 

Ci^  of  Owensboro  v.  Hope  (Ky.) 873 

Clark  T.  Brown  (Tex.  Civ.  App.) 421 

Clark  V.  Brown  (Tex.  Civ.  App.) 1186 

Clark,  Hayden  r.  (Ky.) 8*5 

Cleveland  v.  Taylor  (Tex.  Civ.  App.) 1037 

Clifton,  Bryant  Lumber  Co.  v.  (Ark.) 216 

Cobb  V.  Holloway  (Mo.  App.) 109 

Cobb   ▼.   Johnson   (Tex.) 811 

Coffee,  Cottle  v.  (Mo.) 44 

Coleman,  Monongahela  River  Consolidated 

Coal  &  Coke  Co.  v.  (Ky.) 850 

Collins   V.    Fillingbam    (Mo.    App.) 616 

Collins,  Kclsey  v.  (Tex.  Civ.  App.) 793 

Collins.    Paepcke-Leicht    Lumber    Co.    v. 

(Ark.)    511 

Colling,  Springer  v.  (Tex.  Civ.  App.) 758 

Colter  V.  Luke  (Mo.  App.) 608 

Columbia  River  Packers'  Ass'u  v.  Spring- 
field Grocer  Co.  (Mo.  App.) 113 

Combs,  Morgan  T.  (Ky.) 272 


Pas'* 

Combs  ▼.  State  (Tex.  Cr.  App.) 649 

Comingor  v.  Louisville  Trust  Go.  (Ky.) . . .  950 
Commercial   Bank,   City  of   Lexington  ez 

rel.   Menefee  v.   (Mo.  App.) 1095 

Common weallii,  Albin  Co.  v.  (Ky.) 299 

Commonwealth,  Ayers  y.  (Ky.) 320 

Commonwealth,  Brummett  v.  (KyJ 861 

Commonwealth  ,y.  Chesapeake  &  (J.  R.  Co. 

(Ky.)    851 

Commonwealth,  Chesapeake,  O.  &  S.  W. 

R.  Co.  y.  (Ky.) 248 

Commonwealth,    Citizens'    Nat.    Betnk    t. 

(Ky.)    231 

Commonwealth  v.  Cumberland  Telephone  & 

Telegraph  Co.  JKy.) 262 

Commonwealth,  Dowell  v.  (Ky.) 847 

Commonwealth,    Eastern    Kentucky    Coal 

Lands  Corp.  v.  (Ky.) 1138 

CJommonwealth  v.  Evening  Post  Co.  (Ky.)  892 
Commonwealth  v.  Herald  Pub.  Co.  (Ky.)  892 
Commonwealth,    Illinois    Cent   R.    Co.    v. 

(Ky.)    245 

Commonwealth,  Keeton  v.  (Ky.) 315 

Commonwealth,  Kennedy  v.  (K^.) 891 

Commonwealth,    Kentucky    Union    Co.    y. 

(Ky.)    931 

Ommonwealth    y.    Louisville    Times    Co. 

(Ky.)    892 

Commonwealth,    Mechanics'    &    Farmers' 

Sav.  Bank  v.  (Ky.) 263 

Commonwealth,   Morrell  Refrigerator  Car 

Co.  y.  (Ky.) ^6 

Commonwealth,  Mullins  y.  (Ky.) 252 

Commonwealth,  Nioum  y.  (Ky.) 915 

Commonwealth,  Poison  y.  (Ky.) 844 

(Commonwealth,  Rand,  McNally  &  Co.  y. 

(Ky.)   8»2 

Commonwealth,  Sizemore  v.  (Ky.) 254 

Commonwealth,  Wagner  v.  (Ky.) 318 

Commonwealth,  Welch  v.  (Ky.) 863 

C!ompton,  Hall  v.  (Mo.  App.) 1122 

Cone  &  Co.  v.  Bloomer  (Ark.) 221 

C!onnally    &    Co.,    Cowart   y.    (Tex.    Civ. 

App.)   978 

Consolidated  Jack  Mines  Co.,  Marshall  y. 

(Mo.  App.) 573 

Continental  Ins.  Co.  of  New  York  v.  Buch- 
anan (Ky.)  855 

Continental  Ins.  Co.  of  New  York  y.  Hurst 

(Mo.    App.)    575 

Conway  v.  State  (Tex.  Cr.  App.) 1185 

Cook,  Ong  Chair  Co.  y.  (Ark.) 203 

Cook  V.  Penrod  (Mo.  App.) 583 

Comett  Asher  v.   (Ky.) 242 

Cost  V.  Newport  Builders'  Supply  &  Hard- 
ware Co.  (Ark.)    609 

Cottle  y.  Coffee  (Mo.) 44 

Coughran,  North  v.  (Tex.  Civ.  App.) 165 

Cowart  V.   Walter  Connally  &  Co.  (Tex. 

Civ.    App.) 973 

Crank,  Chesapeake  &  O.  R.  Co.  y.  (BIy.)  276 

Crawford,  Behrens  v.  (Ky.) 288 

Crawford  v.  State  (Tex.  Cr.  App.) 1181 

Crebbins,  Hall  v.  (Ark.) 1193 

Creech,  Jones  v.  (Tex.  Civ.  App.) 975 

Criswell.  Missouri,  K.  &  T.  R.  (Jo.  of  Tex- 
as v.  (Tex.) 806 

Crone,  State  y.  (Mo.) 655 

Crossett  v.  Ferrill  (Mo.) 52 

Cross,  State  v.  (Ark.) 1199 

GuUen,  l>oui8ville  &  N.  R.  Co.  y.  (Ky .)....  857 

Cumberland  Co.  v.  Lewis  (Ky.) 347 

Cumberland  Telephone  &  Telegraph  Co.  y. 

Cartwrigbt  Creek  Tel.   Co.   (Ky.) 875 

Cumberland    Telephone   &   Telegraph   Co., 

Commonwealth  v.   (Ky.) 262 

Cuneo,   International  &  O.   N.  R.  Co.  ▼. 

(Tex.  Civ.  App.) 714 

Cunningham  v.  State  (Tex.  Cr.  App.) 678 

Currie  v.  Missouri,  K.  &  T.  R.  (3o.  of  Tex- 
as (Te.x.) 1167 

Oirtis  V.  State,  two  cases  (Tex.  Cr.  App.). .  380 

Dale,  McCauley's  Guardian  y.  (Ky.) 268 

Danner  v.  Hines  (Ark.) 1198 

Daugherty,  I^ouisville  &  N.  R.  Co.  v.  (Ky.)  336 


Digitized  by 


Google 


CAS£S  REPORTED. 


VU 


Pas* 

Davenport  T.  Bearden  (Tex.  Gy.  App.)...  474 
Davis,  Missouri,  K.  &  T.  R.  Co.  of  Texas 

V.  (Tex.  CiT.  App.) 1022 

Davis  T.  Sisk  (Tex.  Civ.  App.) 472 

Davis,  State  v.  (Mo.  App.) 127 

Davis  V.   State  (Tex.  Cr.  App.) 0(i7 

Davis  V.  State  (Tex.  Cr.  App.) 6«9 

Davis   Bros.   v.   J.   A.   McConnell   &  Co. 

(Ark.)    1198 

Davis   &   Son,   Capital   Fire   Ins.  Co.  t. 

(Ark.)     202 

Day  V.  EarUngton  Iron  Works  (Ky.) 856 

Dee,  Brotherhood  of  Railway  Trainmen  v. 

(Tex.  Civ.  App.) 492 

Dehart,   Wallis,    Landes   &    Co.   r.   (Tex. 

Civ.    App.) 180 

De  Hernandez,  Texas  Mexican  R.  C!o.  ▼. 

(Tex.  Civ.  App.) 765 

Demeis,  St  Louis,  I.  M.  &  S.  R.  Co.  t. 

(Ark.)    1190 

Dennis  Bros.  v.  Stmnk  (Ky.) 957 

Deussen,  Branch  v.  (Tex.  Civ.  App.) 104 

Dibert,  State  ▼.  (Mo.  App.) 600 

Diehm  v.  Northwestern  Mat.  Life  Ins.  Go. 

(Mo.  App.) 139 

Dillingham  v.  Traders'  Ins.  C!o.  (Tenn.).  ..1148 

Dillon,  Greenlaw  v.  (Tex.  Civ.  App.) 705 

Ditto,  Slaughter  v.  (Ky.) 882 

Dixon,  St  Louis  Southwestern  R.  (3o.  t. 

(Ark.)    1109 

Dooley  v.  State  (Tex.  Or.  App.) 676 

Dorfman,  King  v.  (Tex.  Civ.  App.) 970 

Dowd  V.  State  (Tex.  Cr.  App.) 380 

Dowell  ▼.  Commonwealth   (Ky.) 817 

Dnlin  v.  State  (Tex.  Cr.  App.) 606 

Dunbar,  Missouri,  K.  &  T.  R.  Co.  of  Tex- 
as T.  (Tex.  Civ.  App.) 500 

Duncan,  Rackliffe  v.  (Mo.  App.) 1110 

Earlington  Iron  Works,  Day  v.  (Ky.) 856 

Earnest  v.  Waggoner  (Tex.  Civ.  App.) ....  496 
Eastern   Kentucky   Coal   Lands   Corp.   t. 

Commonwealth    (Ky.) 1138 

Eberhardt,  Meeve  v.  (Tex.  Civ.  App.) 1013 

Edmonson.  Black  Raven  Coal  Co.  v.  (Ky.)  955 
Edwards'  Adm'r  T.  Chesapeake  &  O.  R. 

Co.  (Ky.)   303 

EUwards  t.  Stata  (Tex.  Cr.  App.) 673 

Hggen  V.   Oefutt   (Ky.> 883 

Eichler.  South  Covington  &  C.  St  R.  Co. 

▼.    (Ky.) 829 

El  Dorado  &  W.  R.  Co.  v.  Greshap  (Ark.)..119e 
Elgin  City  Banking  Co.  t.  Hall  (Tenn.).  .1068 
Bliston,  Louisville  &  N.  R.  Co.  v.  (Ky.)  858 
El  Paso  Electric  R.  Co.  v.  Boer  (Tex.  Civ. 

App.)   190 

B  Paso  &  N.  E.  R.  Co.,  Sawyer  y.  (Tex. 

Civ.    App.). 718 

EI  Paso  &  S.  W.  R.  Co.  v.  Mnrtle  (Tex. 

Civ.    App.) 998 

El  Paso  k  S.  W.  R.  Co.  v.  Polk  (Tex.  Civ. 

App.)  761 

El  Paso  &  S.  W.  R.  Co.  V.  Smith  (Tex. 

CiT.    App.) 988 

E  Smith  &  Son  v.  Garrison  (Ky.) 293 

Evans  v.  Ashe  (Tex.  Civ.  App.) 398,  1190 

Evening  Post  CJo.,  Commonwealth  t.  (Ky.)  892 

Everts  V.  State  (Tex.  Cr.  App.) 364 

Excelsior  Springs  Light  Power,   Heat  & 

Water  Co.,  Haynor  v.  (Mo.  App.) 580 

Farmer,  Gulf,  C.  ft  S.  P.  R.  Co.  v.  (Tex. 

Civ.    App.) 729 

Felsenthal,   Union    Sawmill  Ck>.   v.   (Ark.)  217 

Felta  V.  State  (Tex.  Cr.  App.) 6.54 

Ferguson  T.  Hunt  (Ark.) llflS 

Ferrill,  Crossett  v.  (Mo.) .52 

Fpssman  v.  Barnes  (Tex.  Civ.  App.) 170 

Fidelity  Trust  Co.,  Newcomb  v.  (Ky.)....  911 

Fields  V.  Burnett  (Tex.  Civ.  App.) 1048 

Fillingliam,  Brecker  v.  (Mo.) 41 

FUIingham,  Collins  ▼.  (Mo.  App.) 616 

Finley  v.  Louisville  R.  Co.  flSy) 3:^1 

Fire  Asg'n  of  Philadelphia  v.  Love  (Tex.). .  ir>8 
Fite  Ass'd  of  Philadelphia  t.  Love  (Tex.)  810 


Fata 

First  Nat  Bank,  Boyd's  Bx'r  t.  (Ky.)...  360 
First  Nat  Bank  v.  Hall  (Mo.  App.)....  633 

First  Nat  Bank  v.  Hopkinsville  (Ky.) 311 

First  Nat  Bank  v.  Morkamp  (Mo.  App.).  .1063 
Fii-st  State  Bank  of  Lamed,  Kan.  v.  Mc- 

Gaughey^(Tei.  Civ.  App.) 475 

Flanary,  Wade  v.  (Tex.  Civ.  App.) 606 

Flanery  T.  St  Louis  &  S.  F.  R.  Co.  (Mo. 

App.)   576 

Fletcher,  Morrison  v.  (Ky.) 267 

Foard,  Werkheiser  v.  (Tex.  Civ.  App.)...  983 
Foglesong  v.  Modem  Brotherhood  of  Amer- 
ica (Mo.  App.) 1199 

Foley,  Foley's  Trostee  v.  (Ky.) 270 

Foley  V.  Houston  Belt  &  Terminal  R.  Ck>. 

(Tex.  Civ.  App.) 169 

Foley's  Trustee  v.  Foley  (Ky.) 270 

Forrest   Photographic   Co.   v.    Hutchinson 

Grocery  Co.  (Tex.  Civ.  App.) 768 

Forrest,  Sparks  v.  (Ark.) 835 

Ft   Worth   &   D.   C.    R.   Co.,   Hardin   v. 

(Tex.  Civ.  App.) 490 

Ft  Worth  &  D.  C.  R.  Co.  v.  J.  C.  Woold- 

ridge  &  Son  (Tex.) 1169 

Ft  Worth  &  D.  C  R.  Co.  v.  Watkins  (Tex. 

Civ.    App.) 487 

Fowler  Packing  0>..  Harmon  v.  (Mo.  App.)  610 

Fowler,  Powell  v.  (Ark.) 827 

Fox  v.  Three  States  Lumber  Co.  (Ark.).. 1137 
Frailer  Bros.  &  Co.,  Rogers  v.  (Tex.  Civ. 

App.)   727 

Frazler  v.  Fraiier  (Ky.) 888 

Frazier  v.  St  Louis,  M.  ft  S.  E.  R.  Co. 

(Mo.    App.)    615 

Frederick,  Lossie  V.  (Ky.) 885 

Fritta.  St  Louis  &  S.  F.  R.  Co.  v.  (Ark.)  841 
Fulton  Mercantile  Co.,  Kennedy  v.  (Ky.)  948 

Galveston,  H.  ft  S.  A.  R.  Co..  Garrett  t. 

(Tex.  Civ.  App.) *  .  760 

Galveston,  H.  &  S.  A.  R.  Co.,  Herring  v. 

(Tex.  Civ.  App.) 97! 

Galveston,  H.  &  S.  A.  R.  Co.,  Norton  v. 

(Tex.  Civ.  App.) 1044 

Galveston,  H.  &  S.  A.  R.  Co.,  Pierce  v. 

(Tex.  Civ.  App.) 979 

Galveston,  H.  &  S.  A.  R.  Co..  Sutherland 

V.   (Tex.  Civ.  App.) 969 

Garber,  St.  Tx>uis  Southwestern  R.  Co.  of 

Texas  v.  (Tex.  Civ.  App.) 742 

Gamer,  City  of  Carthage  v.  (Mo.) 621 

Garrett  v.  Galveston,  H.  &  S.  A.  R.  Co. 

(Tex.  Civ.  App.) 760 

Garrison,  E.  Smith  &  Son  v.  (Ky.) 293 

Geary  v.  State  (Tex.  Cr.  App.) 874 

Geary  v.  State  (Tex.  Cr.  App.) 879 

Gibbs  Nat  Bank  t.  Citizens'  Bank  (Tex. 

Civ.    App.) 776 

Gibbs,  State  v.  (Mo.  App.) 588 

Gibson,  Montgomery  v.  (Ky.) 250 

Gieseke,  State  v.  (Mo.) 525 

Gillespie,  Boatmen's  Bank  v.  (Mo.) 74 

Gilley  Bros.  &  Co.,  Seller  v.  (Kj.) 284 

(rilmore,   Anderson   Carriage   Co.   y.   (Mo. 

App.)    594 

Glenn,  State  v.  (Mo.  App.) 1073 

Glover  v.  Atchison,  T.  ft  S.  F.  R.  Co.  (Mo. 

App.)   105 

Goad  V.  State  (Tex.  Or.  App.) 680 

Goddard,  Southern  R.  Co.  In  Kentucky  t. 

(Ky.)    890 

(K>d8oe  T.  State  (Tex.  Cr.  App.) 388 

Godwin,  St  Louis  &  Arkansas  Lumber  & 

Mfg.  Co.  V.  (Ark.) 516 

Goe.  Phillips  v.  (Ark.) 207 

Golding  V.  Golding  (Tex.  Civ.  Apo.) 496 

Goodin's  Guardian,  Campbell  t.  (Ky.) 248 

Gorman,  Bonner  v.  (Ark.) 1198 

Graeme,  State  v.  (Mo.  App.) ll.'^l 

Graham  v.  Graham  (Ark.) 835 

Grand  Lodge  United  Brothers  of  EViend- 

ship   of   Texas    v.    Williams   (Tex.    Civ. 

App.)  195 

Grayson  County  Nat.  Bank,  Wandelohr  r. 

(Tex.)     l^M 

Green  v.  Buchanan  (Mo.  App.) 607 


Digitized  by 


Google 


VIU 


108  SOUTHWESTERN  RBPOBTBB. 


Pat* 

Greenlaw  r.  Dillon  (Tex.  Civ.  App.) 705 

Greer,  Campbell  v.  (Mo.) 54 

Gregory,  Webb  v.  (Tex.  Civ.  App.) 478 

Greshap,  El  Dorado  &  W.  R.  Co.  v.  (Ark.)  1108 

Grieb  v.  Stahl  (Tex.  Civ.  App.) 1197 

Griffith  V.   Missouri.   K.  &  T.  R.   Co.  of 

Texas    (Tex.    Civ.    App.) 756 

Gulf,    C.   &    S.   F.    R.   Co.,    Benjamin   v. 

(Tex.  Civ.  App.) 408 

Gulf.  C.  &  S.  P.  R.  Co.  V.  Farmer  (Tex. 

Civ.    App.) 729 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Huyett  (Tex. 

Civ.  App.) 502 

Gulf.  C.  &  S.  F.  R.  Co.  V.   Wells-Fargo 

Exp.  C3o.  (Tex.  Civ.  App.). 174 

Gulf  Elevator  Co.,  Jackson  v.  (Mo.) 44 

Gulf,   W.  T.  &  P.   B.  Co.   V.   AVittnebert 

(Tex.) 150 

Gulf  &  I.  B.  Co.  of  Texas  v.  Campbell  (Tex. 

Civ.    App.) 972 

Gurley  Bros.  v.  Bunch  (Mo.  App.) 1109 

Haas,  Bloom's  Son  Co.  v.  (Mo.  App.) 1078 

Hall  V.  Compton  (Mo.  App.) 1122 

Hall  V.  Crebbins  (Ark.) 1198 

Hall,  Elgin  City  Banking  Co.  v.  (Tenn.)  lOiiS 

Hall,  First  Nat.  Bank  v.  (Mo.  App.) ti3.S 

Hall,  State  v.  (Mo.  App.) 1077 

Halsford  v.  State  fTex.  Cr.  App.) 381 

Hamilton,  Missouri,  E.  &  T.  R.  Co.  of  Tex- 
as V.  (Tex.  Civ.  App.) 1002 

Hammond  v.  Hammond  (Tex.  Civ.  App.)..  1024 

Haney,  State  v.  (Mo.  App.) 1080 

Hanscom,  Moore  v.  (Tex.) 150 

Hardin  v.  Ft  Worth  &  D.  C.  R.  C!o.  (Tex. 

Civ.  App.)  490 

Harmon  v.  Fowler  Packing  Co.  (Mo.  App.)  610 

Harrell  v.  Traweek  (Tex.  Civ.  App.) 1021 

Harris,  Hill  v.  (Tex.  Civ.  App.) 480 

Harris   v.   Knights   and  Laaies  of  Honor 

(Mo.  App.) 130 

Harris,  State  v.  (Mo.) 28 

Harris,  Ziehme  v.  (Mo.  App.) 131 

Hawk  V.  Chicago,  B.  &  Q.  R.  Co.  (Mo. 

App.)  1119 

Hawkins,  St  Louis  Southwestern  R.  Co.  of 

Texas  v.  (Tex.  Civ.  App.) 736 

Hayden  v.  Clark  (Ky.) 845 

Haynor  v.  Excelsior  Springs  Light,  Power, 

Heat  &  Water  Co.  (Mo.  App.) 580 

Hays,   Third   Nat   Bank   of   St.   Louis  v. 

(tennO_  1060 

Heath,  Williamson  v.  (Tex.  Civ.  App.) 983 

Heffner  v.  Rice  (Mo.  .4pp.) 590 

Hendricks,   Missouri,   K.  &   T.   R.  Co.  v. 

(Tex.  Civ.  App.) 745 

Hendrix  College  v.  Arkansas  Townsite  Co. 

(Ark.)    514 

Hensley  v.  McDonald  (Ky.) 3<i2 

Herald  Pub.  Co.,  Commonwealth  v.  (Ky.)...892 

Herndon,  Sanders  &  Walker  v.  (Ky.) 908 

Herring  v.  Galveston,  H.  &  S.  A.  R.  Co. 

(Tex.  Civ.  App.) 977 

Heydt  Bakery  Co.,  Huss  v.  <Mo.) 63 

Highland  Apartment  Co.,  O'Bryan  v.  (Ky.)  257 
Ililburn  v.  Phe'nix  Ins.  (To.  (Mo.  App.)....  576 

Hildreth  v.  Ayer  &  Lord  Tie  Co.  (Ky.) 2.">o 

Hill,  Alexander  v.  (Ky.) 225 

Hill  V.  Harris  (Tex.  Civ.  App.) 489 

Hill,  King  v.  (Ky.) 238 

Hill,  Parker  v.  (Ark.) 208 

Hines,  Danner  v.  (Ark.) 1198 

Hirsch  v.  Patton  (Tex.  Civ.  App.) 1015 

Hix  V.  Armstrong  (Tex.  Civ.  App.) 797 

Hockett,  State  v.  (Mo.  App.) 599 

Holbrook,  Hughes  v.  (Ky.) 225 

Holden,  Wales  v.  (Mo.) 89 

Holland,  Ex  parte  (Tex.  Cr.  App.) 1181 

Holloway,  Cobb  v.  (Mo.  App.) 109 

Holloway  v.   Holloway  (Ark.) 837 

Ho'.mes  v.  Kansas  City  (Mo.) 9 

Holmes  v.  Kansas  City  (Mo.) 1134 

Hood,  Reynolds  v.  (Mo.) 86 

ITooten  v.  State  (Tex.  Cr.  App.) 651 

Hope,  City  of  Owensboro  v.  (Ky.) 873 

HopkisEville,  First  Nat  Bank  v.  (Ky.) 311 


Page 
Hombarger  &  Harris,  American  Ins.  Co. 

V.   (Ark.) 213 

Horn.  State  v.  (Mo.) » 

Hoskins'  Adm'r,  Louisville  &  N.  R.  Co.  v. 

(Ky.)    305 

Hoskins,  Phillips  v.  (Ky.) 283 

Hot  Springs,  Burrow  v.  (Ark.) 823 

House  v.  Wells  (Tex.  Civ.  App.) 196 

Houston  Belt  &  Terminal  R.  Co.,  Foley  v. 

(Tex.  Civ.  App.) 169 

Houston  V.  State  (Tex.  Cr.  Ann.) 373 

Houston  &  T.  C.  R.  Co.  v.  Burnet  (Tex. 

Civ.    App.). 404 

Houston  &  T.  C.  R.  Co.  v.  Kalitta  (Tex. 

Civ.    App.) 175 

Houston  &  T.  C.  R.  Co.  v.  Roberts  (Tex.)  808 
Houston  &  T.  C.  R.  O.  v.  White  &  Baskin 

(Tex.  Civ.  App.) 971 

Howell,  Central  R.  Co.  v.  (Ark.) 1198 

Hoyt  V.  Western  Union  Tel.  Co.  (Ark.)..  1056 
Hubbard  v.  Louisville,  H.  &  St  L.  R.  Co. 

(Ky.)    331 

Hubbard,  Robbins  v.  (Tex.  Civ.  App.) 773 

Hubbard  v.  Swofford  Bros.  Dry  Goods  Co. 

(Mo.)   15 

Hughes  V.   Holbrook  (Ky.) 225 

Hummer's  Ex'x  v.  Louisville  &  N.  R.  Co. 

(K.V.)    885 

Hunter  v.   Malone  (Tex.  Civ.  App.) 7(>0 

Hunt,  Ferguson  v.  (Ark.) 1198 

Hurd  V.  State  (Tenn.) 1064 

Hurst,  Continental  Ins.  Co.  of  New  York 

V.  (Mo.  App.) 575 

Huss  V.  Heydt  Bakery  Co.  (Mo.) 03 

Hutchinson  v.  State  (Tex.  Cr.  App.) 378 

Hutchinson,  Todd  v.  (Mo.  App.) 593 

Hutchinson  Grocery  Co.,  Forrest  Photo- 
graphic Co.  v.  (Tex.  Civ.  App.) 768 

Huyett,  Gulf,  C.  &  S.  F.  R,  Co.  v.  (Tex. 

Civ.    App.) 502 

Hyden  v.  Terry  (Ky.) 241 

Igo  V.  Bradford  (Mo.  App.) 5.«7 

Illinois  Cent.  R.  Co.,  Brand  v.  (Ky.) 356 

Illinois    Cent    R.    Co.    v.    Commonwealth 

(Ky.)   245 

Illinois   Cent    R.   Co.   v.   Tyson's   Adm'x 

(Ky.)    863 

Illinois  Cent  R.  Co.  v.  Walker  (Ky.) 278 

Illinois  Cent  R.  Co.,  Wickliffe  v.  (Ky.) 243 

International  Text-Book  Co.  v.  Lewis  (Mo. 

App.) 1118 

International  Text-Book  Co.  v.  Yount  (Mo. 

App.)  124 

International  &   G.   N.  R.  O).  v.   Cuneo 

(Tex.  Civ.  App.) 714 

International  &  G.   N.  R.  Co.  v.  Vallejo 

(Tex.  Civ.  App.) 1187 

Irons   V.   United   States  Life   Ins.   Co.  of 

New  York  (Ky.) 904 

Jackson,  Chicago,  R.  L  &  T.  R.  Co.  v.  (Tex. 

Civ.    App.) 483 

Jackson  v.  Gulf  Elevator  Co.  (Mo.) 44 

Jackson.  Phillip-s  County  v.  (Ark.) 212 

Jackson  v.  Tonahill  (Tex.  Civ.  App.) 178 

Jacobs,  State  v.  (Mo.  App.) 601 

J.    A.    McConnell   &   Co.,   Davis   Bros.   v. 

(Ark.)  1198 

J.  C.  Wooldridse  &  Son,  Ft  Worth  &  D.  C. 

R.  Co.  V.  (Tex.) 1159 

Jenkins,  Wicker  v.  (Tex.  Civ.  App.) 188 

J.  II.  Davis  &  Son,  Capital  Fire  Ins.  Co.  v. 

(ArkO    202 

J.  I.  Campbell  Co.,  Brazelton  &  Johnson 

V.  (Tex.  Civ.  App.) 770 

Jiron  V.  State  (Tex.  Cr.  App.) 655 

Johnson,   Chicago,   R.   I.  &  G.  R.  Co.  y. 

(Tex.) 964 

Johnson,  Cobb  v.  (Tex.) 811 

Johnson,  Merchants'  &  Farmers*  Nat  Bank 

V.  (Tex.  Civ.  App.) 491 

Johnson,  St  Louis  Southwestern  R.  Co.  v. 

(Ark.)    1199 

Johnson  v.  State  (Tex.  Cr.  App.) (i83 

Johnson,  Wayland  t.  (Mo.  App.) 1113- 


Digitized  by 


Google 


CASES  REPORTED. 


ix 


Pace 
Jones*  Adm'r  t.  Lonierille  &  N.  B.  C!o. 

(Ky.)    865 

Jones,  Caywood  y.  (Ky.) 888 

Jones  V.  Creech  (Tex.  Civ.  App.) 975 

Jones  T.  Prewitt  (Ky.) 867 

Jones  V.  State  (Ark.) 223 

Jones    House    FumishiDg    Co.,    Brown    t. 

(Ark.) 1198 

Joeeph,  Brasbears  t.  (Ky.) Sol 

Jump,  Oder  v.  (Ky.) 292 

Jund  V.  State  (Tex.  CSv.  App.) 763 

Kalitta.  Houston  &  T.  C.  R.  Co.  v,  (Tex. 

Civ.  App.). 175 

Kansas  City,  Canterbury  v.  (Mo.  App) 674 

Kansas  City,  Holmes  v.  (Mo.) 9 

Kansas  City,  Holmes  v.  (Mo.) 1134 

Keenan  v.  Slaughter  (Tex.  Civ.  App.) 703 

Keen  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  (Mo. 

App.) 1125 

Keeton   v.   Commonwealth   (Ky.) 315 

Kelsey  v.  Collins  (Tex.  Civ.  App.) 793 

Kenecht  v.  State  (Tex.  Cr.  App.) 1183 

Kennedy  v.  Commonwealth  (Ky.) 891 

Kennedy  v.  Fnlton  Mercantile  Co.  (Ky.)..  948 

Kennedy,  Mabry  v.  (Tex.  Civ.  App.) 176 

Kenton  County  Assessment  Fire  Ins.  Co., 

Bindell  v.  (Ky.) 825 

Kentucky    Union    Co.    v.    Commonwealth 

(Ky.)    931 

Kerns,  Texas  Cent.  R.  Co.  v.  (Tex.  Civ. 

App.)   187 

KilKore  v.  State  (Tex.  Cr.  App.) 662 

King  V.  Dorfman  (Tex.  Civ.  App.) 970 

King  v.  Hill  (Ky.) 238 

Kirby,  Panhandle  &  G.  R.  Co.  v.  (Tex.  Civ. 

App.)    498 

Kirk-Christy  Co.  v.  American  Ass'n  (Ky.)  232 
Kirk-Christy  Co.  v.  Louisville  Property  Co. 

(Ky.) ...:....  232 

Kirkley,  Stark  v.  (Mo.  Ann.) 625 

Knights  and  Ladies  of  Honor,   Harris  v. 

(Mo.  App.) 130 

Kramer,  Ochs  v.  (Ky.) 235 

Laclede  Gaslight  Co..  Von  Trebra  v.  (Mo.)  559 
Laconr  v.  L.   W.   Levy  &  Co.   (Tex.  Civ. 

App.)   190 

Lakenan,  City  of  Mexico  v.  (Mo.  App.) 141 

I^ndry.  Western  Union  Tel.  Co.  v.  (Tex. 

Civ.  App.) 461 

L«ach  v.  Bond  (Mo.  Anp.) 596 

Lebosquet  v.  Myers  (Ark.) 1198 

Leonora   Nat.  Bank   v.    Ragland's   Adm'r 

(Ky.)     864 

Levy  &  Co.,  Laconr  v.  (Tex.  Civ.  App.). ...  190 

Lewis,  Cumberland  Co.  v.  QKy.) 347 

Lewis,  International  Text-Book  Co.  v.  (Mo. 

App.)   1118 

Lewis  v.  Muse  (Mo.  App.) 1107 

Liljeblad   v.   Sasse   &   Powell   (Tex.   Civ. 

App.)    787 

Lipscomb  v.  Amend  (Tex.  Civ.  App.) 483 

Lloyd,  Berger  Mfg.  Co.  v.  (Mo.) 52 

Lloyd  V.  Meservey  (Mo.  App.) 595 

Locke,    St.  Louis,   1.   M.  &  S.   R.   Co.   v. 

(Ark.) 1199 

Logan,  Mayer  ft  Son  v.  (Ark.) 1198 

Long,  State  v.  (Mo.) 35 

Lossie  V.  Frederick  (Ky.) 885 

Lott,  Avdelotte  v.  (Ark.) 1198 

Louisa  Water  Co.'s  Assignee,  Miller  Snpply 

Co.  V.  (Ky.) 870 

Leuisville,  H.  &  St.  L.  R.  Co.,  Hubbard  v. 

(Ky.)    831 

Louisville  Property  <2o.,  Kirk-Christy  Co.  v. 

(Ky.) 232 

Louisville  R.  Co.,  Finley  v.  (Ky.) 831 

Louisville   Times    C^.,    Commonwealth    v. 

(Ky.)    892 

I>ouisville  Trust  Co.,  Comingor  v.  (Ky.). .  950 

Louisville  &  N.  R.  Co.  v.  Bell  (Ky.) 335 

Louisville  &  N.  R.  Co.  v.  Cnllen  (Ky.)....  a57 
Louisville  &  N.  R.  Co.  v.  Daugherty  (Ky.)  336 
LoniavUle  &  N.  R.  <3o.  v.  Elliston  (Ky.). .  858 


Page 
Louisville  &  N.  R.  Co.  ▼.  Hoskins'  Adm'r 

(Ky.)    303 

Louisville  &  N.  R.  Co.,  Hummer's  Ex'x  v. 

(Ky.)    885 

Louisville  &  N.   R.  Co.,   Jones'   Adm'r  v. 

(Ky.)    ) 865 

Ijouisville  &  N.  R.  Co.  v.  McNary's  Adm'r 

(Ky.)   898 

Louisville  &  N.  R.  Co.  v.  Roney  (Ky.) 343 

Louisville  &  N.  R.  Co.,  Schulte  v.  (Kj.) 941 

Love,  Fire  Ass'n  of  Philadelphia  v.  (Tei.>. .  158 
Love,  Fire  Ass'n  of  Philadelphia  v.  (Tex.) .  .  810 
Love,  Metropolitan  Life  Ins.  Co.  v.  (Tex.) .  .  821 
Love,  Metropolitan  Life  Ins.  Co.  v.  (Tex.).  .1157 
Lovely,   American   Smokeless    Coal   Co.   v. 

(Ark.)    1198 

Luke,  (Jolter  v.  (Mo.  App.) 608 

Lnmpkin  v.  Story  (Tex.  Civ.  App.) 48r» 

Lunkenheimer,  wildharber  v.  (Ky.) 327 

L.  W.  Levy  &  Co.,  Lacour  v.   (Tex.  Civ. 

App.)    190 

Mabry  v.  Kennedy  (Tex.  CSv.  App.) 170 

McCarty,  Texas  &  P.  R.  Co.  v.  (Tex.  Civ. 

App.)    764 

McCauley's  Guardian  v.  Dale  (Ky.) ai>» 

McChesney,  Richardson  v.  (Ky.) 322 

McClure  v.  McGee  (Ky.) 341 

McCoUister  v.  St.  TjOuIs,  M.  &  S.  E.  R.  Co. 

(Mo.  App.)   613 

McConnell  &  Co.,  Davis  Bros.  v.  (Ark.) 1198 

McCormick  v.  State  (Tex,  Or.  App.) 669 

McCracken,  Sisk  v.  (Ark.) 1199 

McCuUough  V.  State  (Tex.  Cr.  App.) 1171 

McDonald,  Hensley  v.  (Ky.) 362 

McGaughey,   First  State  Bank  of  Lamed 

V.  (Tex.  Civ.  App.) 475 

McGee,  McClure  v.  (KyO 341 

McGinnis  v.  Board  of  Trustees  of  Bards- 
town  Graded  School  Dist.  (Ky.) 289 

Machem  v.  State  (Tex.  Cr.  App.) 1184 

McLaughlin,  Teckenbrock  v.  (Mo.) 46 

McManus   v.   Cash    &   Luckel   (Tex.   Civ. 

App.)  •. 798 

McManus  v.  Cash  &  Luckel  (Tex.) 800 

McMillan,  Smith  v.  (Ark.) 1199 

McNary's  Adm'r,  Louisville  &  N.  R.  Co.  v. 

(Ky.) 898 

McQueen,  Whittaker  v.  (Ky.) 236 

Madisonville,  H.  &  E.  R.  Co.,  Warden  v. 

(Ky.)    880 

Maffi  V.  Stephens  (Tex.  Civ.  App.) 1008 

Malone,  Hunter  v.  (Tex.  Civ.  App.) 709 

Mangum  v.   State  (Tex.  Cr.  App.) 370 

Manhart,  Wilson  v.  (Tex.  Civ.  App.) 162 

Marion  County,  Nashville,  C.  &  St.  L.  R. 

Co.  V.  (Tenn.) 1058 

Marshall  v.   Consolidated  Jack  Mines  Co. 

(Mo.  App.)   673 

Martin,   San  Antonio  &  A.  P.  R.  Co.  v. 

(Tex.  Civ.  App.) 981 

Mastin,  Shannon  v.  (Mo.  App.) 1116 

Matagorda    County    v.    Casey    (Tex.    Civ. 

App.)   476 

Maulding  v.  State  (Tex.  O.  App.) 1182 

Maxey  v.  State  (Ark.) 113.'» 

Mayberry  v.  State  (Tex.  Cr.  App.) 659 

Mayer  &  Son  v.  Logan  (Ark.) 1198 

Maysville  St.  R.  &  Transfer  Co.,  City  of 

MaysviUe  v.  (Ky.) 960 

Mechanics'  &  Farmers'  Sav.  Bank  v.  Com- 
monwealth (Ky.) 263 

Medlin  Milling  Co.,  Boutwell  v.  (Tex.  Civ. 

App.)   1025 

Meeve  v.  Eberhardt  (Tex.  Civ.  App.) 1013 

Menefee,  Burley  v.  (Mo.  App.) 120 

Merchants'  &  Farmers'  Nat.  Bank  v.  John- 
son (Tex.  Civ.  App.) 491 

Merrinwcather  v.  State  (Tex.  Cr.  App.)..  661 

Meservey,  Lloyd  v.  (Mo.  App.) .595 

Metropolitan  Life  Ins.  Co.  v.  Love  (Tex.)  S21 
Metropolitan  Life  Ins.  O.  v.  Love  (Tex.).  .ll.">7 
Metropolitan  St.  R.  Co.,  Cartlich  v.  (Mo. 

App.»    584 

Metropolitan   St.  R.  Co.,   Vessels  v.  (Mo. 
App.)    678 


Digitized  by 


Google 


108  SOUTHWESTERN  RBPORTEE. 


Pkga 

Mexico,  Ahlfeldt  v.  (Mo.  App.) 122 

Miles  V.   State  (Tex.   Cr.  App.) 378 

Milford  aboe  Co..  Webb  &  Preston  t.  (Ky.)  229 

Miller  T.  Alias  (Ky.) 282 

Miller,  State  ex  rel.  Crabbe  t.  (Mo.  App.). .  603 
Miller  Supply  Co.  v.  Louisa  Water  Co.'b 

Assignee    (Ky.) 870 

MilU,  Atchison,  T.  &  S.  P.  R.  Co.  v.  (Tex. 

Civ.    App.) 480 

Millsap,  State  ex  rel.  Moor«  t.  (Mo.  App.).  .1133 
Mississippi  Valley  Trust  Co.,  State  ex  rel. 

Karrenbrock  v.  (Mo.) 97 

Missouri,   K.  &   T.   R.   Co.   v.   Hendricks 

(Tex.    Civ.    App.). 745 

Missouri,  K.  &  T.  R.  Co.,  Wilson  y.  (Mo. 

App.)   690 

Missouri,  K.  &  T.  R.  Co.  of  Texas  t.  Cris- 

well  (Tex.) 806 

Missouri,  K.  &  T.    R.  Co.  of  Texas,  Currie 

V.   (Tex.) 1167 

Missouri.  K.  &  T.  R.  Co.  of  Texas  v.  Davis 

(Tex.  Civ.  App.) 1022 

Missouri,  K.  &  T.  R.  0>.  of  Texas  t.  Dnn- 

bar  (Tex.  Civ.  App.) 500 

Missouri,  K.  &  T.  R.  Co.  of  Texas,  Griffith 

v.  (Tex.  Civ.  App.) 756 

Missouri,  K.  &  T.  R.  Co.  of  Texas  T.  Ham- 
ilton (Tex.  Civ.  App.) 1002 

Missouri.  K.  &  T.  R.  Co.  of  Texas  v.  Mor- 
gan (Tex.  Civ.  App.) 724 

Missouri,  K.  &  T.  R.  Co.  of  Texas  v.  Smith 

(Tex.  Civ.  App.) 1195 

Missouri  &  N.  A.  R.  Co.  t.  Bratton  (Ark.)  618 
Modem  Brotherhood  of  America,  Foglesong 

V.   (Mo.   App.) 1199 

Monaban  v.   Schwartz  (Ky.) 285 

Monongahela   River   Consolidated   Coal   & 

Coke  Co.  V.  Coleman  (Ky.) 850 

Montei  v.  St  Louis  &  S.  F.  R.  Co.  (Mo. 

App.)   1078 

Montgomery  v.  Gibson  (Ky.) 250 

Moore  v.  Hanscom  (Tex.) 150 

Moore  v.  Rose  (Mo.  App.) 11()5 

Moots  T.  State  (Tex.  Cr.  App.) 683 

Morgan  v.  Combs  (Ky.) 272 

Morgan,  Missouri,  K.  &  T.  R.  C!o.  of  Texas 

V.  (Tex.  Civ.  App.) 724 

Morgan  v.  Sparks  (Ky.) 233 

Morkamp,  First  Nat.  Bank  y.  (Mo.  App.).  .1085 
Morrell  Refrigerator  Car  Co.  v.  Common- 
wealth  (Ky.) 926 

Morrison  v.  Fletcher  fKy.) 267 

Morse   School  of  Telegraphr  y.   Whitson 

(Ark.)    1198 

Motl  V.  Stephens  (Tex.  Civ.  App.) 1018 

Mnllins  v.  (jommon wealth  (Ky.) 252 

Muilins  v.  Southwood  (Ky.) 324 

Munoz  V.  Brassel  (Tex.  Civ.  App.) 417 

Murtle,  El  Paso  &  S.  W.  R.  (Jo.  v.  (Tex. 

Civ.    App.) 998 

Muse,  Lewis  v.  (Mo.  App.) 1107 

Myers,  Lebosquet  v.  (Ark.) 1198 

Myers  v.  State  (Tex.  Cr.  App.) 392 

Nashville,  C.  &  St   L.  R.  Co.  v.  Marion 

County   (Tenn.) 1058 

Nast  State  ex  rel.  Board  of  EVlucation  of 

City  of  St  Tjouia  v.  (Mo.) 563 

National  Bank  of  Commerce  of  Minneapo- 
lis   V.    Rotan    Grocery    Co.    (Tex.    Civ. 

App.) 1192 

National   Stamping   &    Electric   Works   v. 

Wicks  (Mo.  App.) 598 

National  Surety  Co..  Zellars  v.  (Mo.) 548 

Nelson,  Parrish  v.  (Tex.  Civ.  App.) 1189 

Nelson,  St.  Louis  Southwestern  R.  Co.  of 

Texas  v.  (Tex.  Civ.  App.) 182 

Newcomb  v.  Fidelity  Trust  Co.  (Ky.) 911 

New  Madrid  Banking  Co.  v.   Poplin  (Mo. 

App.)   115 

Newport  Builders'  Supply  &  Hardware  Co., 

Cost  V.  (Ark.) 609 

Xioum   V.    Commonwealth    (Ky.) 945 

North  V.  Coughran  (Tex.  Civ.  App.) 165 

Northwestern  Mut.  Life  Ins.  Co.,  Diehm  v. 
(Mo.  App.) 139 


Pas* 

Norton  v.  Galveston,  H.  &  S.  A.  B.  Co. 
(Tex.  Civ.  App.) 1044 

O'Bear-Nester  Glass  Co.  v.  Antiexplo  Co. 

(Tex.)    967 

O'Bryan  v.  Highland  Apartment  Co.  (Ky.)  2r)7 

Ochs  V.  Kramer  (Ky.) 233 

Oder  V.  Jump  (Ky.) .■ 292 

Oellien,  School  Dist.  No.  3,  Tp.  45,  Range 

6  B.,  St  LouU  County  y.  (Mo.) 520 

Offutt,  Eegen  v.  (Ky.) 333 

Oil  Well  Supply  Co.,  Rigsby  v.  (Mo.  App.)..  1128 

Oldham  v.  State  (Tex.  Cr.  App.) 667 

Oney  v.  Whitt  (Ky.) 274 

Ong  Chair  Co.  v.  Cook  (Ark.) 203 

Orient  Ins.   Co.   v.   Wingfield   (Tex.   Civ. 

App.)  788 

Overman-Schrader  (jordage  Co.,  Peeno  v. 

(Ky.) 349 

Owensboro  City  R.  Co.  v.  Allen  (Ky.) 357 

Owens  V.  State  (Tex.  Cr.  App.) 379 

Paepcke-Leicht     Lumber    Co.     v.    (Collins 

(Ark.)    511 

Palmer  v.  Spandenberg  (Tex.  Civ.  App.) . . .  477 
Panhandle  &  G.  R.  Co.  v.  Kirby  (Tex.  Civ. 

App.)   498 

Parnam,  Robinson  v.  (Ark.) 1198 

Parker  y.  Hill  (Ark.) 208 

Parka  v.  West  (Tex.  Civ.  App.) 466 

Parrish  y.  Nelson  (Tex.  Civ.  App.) 1189 

Parsons  y.  State,  four  cases  (Ark.) 1198 

Patterson,  Bowden  y.  (Tex.  Civ.  App.) 177 

Patterson,  State  ex  rel.  Citizens'  Bank  of 

Dexter,  Mo.:  v.  (Mo.  App.) 1127 

Patton,   iairsch  v.  (Tex.  Civ.  App.) 1015 

Paj-ne,  Supreme  Lodge  Knighta  &  Ladies 

of  Honor  y.  (Tex.) 1160 

Peeno   v.   Overman-Schrader  Cordage   Co. 

(Ky.)    349 

Pelican  Assur.  Co.  of  New  Tork  y.  Schildk- 

necht   (Ky.)    812 

Pemberton  v.  Pemberton  (Ark.) 1198 

Penrod,   Cook  v.   (Mo.  App.) 583 

Perry  v.  Strawbridge  (Mo.) 641 

Perry  y.  Turner  (Tex.  (5iv.  App.) 192 

PeriT  y.  Turner  (Tex.  Civ.  App.) 194 

Pcttfway  v.  State  (Tex.  Or.  App.) 1184 

Phenix  Ins.  Co.,  Hilbum  y.  (Mo.  App.).. .  676 

Phillips  V.  Big  Sandy  Co.  (Ky.) 276 

Phillips  V.  Goe  (Ark.) 207 

Phillips  V.   Hoskins   (Ky.) 283 

Phillips  V.  Webb  City  (Mo.  App.) 593 

Phillips  County  v.  Jackson  (Ark.) 212 

Pierce  v.  Galveston,  H.  &  S.  A.  R.  Co.  (Tez. 

Civ.    App.) 979 

Pinson,   Arnett  y.   (Ky.) 852 

Polk.  El  Paso  &  S.  W.  R.  Co.  y.  (Tex.  Civ. 

App.)  761 

Poison  y.  Commonwealth  (Ky.) 844 

Poole  y.  Slayton  (Ky.) 903 

Poore,  Chicago,  R.  I.  &  P.  R.  Co.  y.  (Tex. 

Civ.    App.) 604 

Poplin,  New  Madrid  Banking  (3o.  y.  (Mo. 

App.)    115 

Porter  y.  State  (Tex.  Cr.  App.) 1197 

Potter  y.  Schaffer  (Mo.) 60 

Potts   y.  State  (Tex.  Cr.  App.) 660 

Potts  V.  State  (Tex.  Cr.  App.) 695 

Potts  V.  State  (Tex.  Cr.  App.) 696 

Powell  County,  Boone  v.  (Ky.) 251 

Powell    V.    Fowler    (Ark.) 827 

Prater  v.  State  (Tex.  Cr.  App.) 687 

PraU  V.  Saline  Valley  R.  Co.  (Mo.  App.).  .1099 

Prewitt  Jones  v.  (Ky.) 867 

Price,  Black  Diamond  Coal  &  Mining  Co. 

V.   (Ky.)..... 345 

Pride  v.  State  (Tex.  Cr.  App.) 675 

Purdy  y.  Wilson  (Mo.  App.) 1124 

Quincy,  O.  &  K.  0.  R.  0>.,  Beck  y.  (Mo. 
App.) 132 

Rackliffe  v.  Duncan  (Mo.  App.) 1110 

Raeland's   Adm'r,    Leonora  Nat   Bank   y. 
(Ky.)    854 


Digitized  by 


Google 


OASES  RBPORTED. 


zi 


Pas* 
Rahm  t.  CUcago,  R.  I.  &  P.  R.  Co.  (Mo. 

App.)   570 

Rainwater,  Chicago,  R.  I.  &  P.  R.  Co.  t. 

"Ark.)    1198 

Randal,  Texas  Cent.  R.  Co.  v.  (Tex.  Civ. 

App.)     605 

Rand,   McNally  &  Co.   t.   Commonwealth 

(Ky.)    882 

Rapid  Transit  R.  O.  v.  Strong  (Tex.  Civ. 

App.)     3W 

Ratterman,  City  of  Covington  v.  (Ky.) 297 

Ray  V.  Bay  (Ark.) 1198 

Kay,  Vallandineham  v.  (Ky.) 896 

Reagan  v.  Bruff  (Tex.  Civ.  App.) 183 

Rpasor,  Autry  v.  (Tex.) 1162 

Redman  v.  State  (Tex.  Cr.  App.) 365 

Reed  v.  State  (Tex.  Cr.  App.) 368 

Regan  Land  Co.  v.  Carthase  (Mo.  App.). . .  589 

Reinaaer  t.  Wabash  R.  Co.   (Mo.) 531 

Reitch,  Weidemeyer  v.  (Tex.  Civ.  App.)...  167 

Reiti,  White  v.  (Mo.  App.) 601 

Renfro,   Button  v.   (Ky.) 239 

Reynolds  v.  Hood  (Mo.) 86 

Rhinebart  v.  St  Louis  &  S.  F.  R.  Co.  (Mo. 

App.)   103 

Rice,  Heffner  t.  (Mo.  App.) 500 

Richardson   v.   McCbesney   (Ky.) 322 

Richie  t.  State  (Ark.) 511 

Rich  T.  Western  Union  Tel.  Co.  (Tex.) 1152 

Rigsby  T.  ai  WeU  Supply  Co.  (Mo.  App.).  .1128 

Riley,  Baldwin  t.  (Tex.  Civ.  App.) 1192 

Ritdiey,  Texas  Ididland  R.  R.  t.  ^ex.  Civ. 

App.)   732 

Bobbins  ▼.  Hubbard  (Tex.  Civ.  App.)....  773 
Roberts,  Houston  &  T.  C.  R.  Co.  v.  C^ex.)..  808 

Roberts   v.    State   (Ark.) 842 

Robinson  v.  Farham  (Ark.) 1198 

Robinson,  State  ex  rel.  Lane  v.  (Mo.  App.)  619 
Rock  Island,  A.  &   L.  R.  Co.  v.   Stevens 

(Ark.) 517 

Rogers  t.  Frazier  Bros.  &  Co.  (Tex.  Civ. 

App.)    727 

Rogers,   St.  Louis,  I.  M.  &  S.  R.  Co.  v. 

(Tex.    Civ.   App.) 1027 

Rogers  t.  State  (Ark.) 1198 

Rollins,  Van  Jellico  Min.  Co.  v.  (Kj-.) 235 

Roncy,  Louisville  &  N.  B.  Co.  v.  (Ky.)...  343 

Rood,  Berry  v.  (Mo.) 22 

Rose,  Moore  v.  (Mo.  App.) 1106 

Ross  V.   State   (Tex.  Cr.  App.) 375 

Ross  T.  State  (Tex.  Or.  App.) 678 

Ross  T.  State  (Tex.  Cr.  App.) 697 

Rotan  Grocery  Co.,  National  Bank  of  Com- 
merce of  Minneapolis  v.  (Tex.  Civ.  App.).. 1192 
Roth,  Travelers'  Protective  Ass'n  of  Amer- 
ica V.  (Tex.  Civ.  App.) 10.39 

Rozzell,  Acree  v.  (Ky.) 846 

Ryan,  CaldweU  v.  (Mo.) 533 

Ryan  v.  State  (Tex.  Cr.  App.) 1180 

Ryley-Wilson  (Srocer  Co,  v.  Seymour  Can- 
ning  Co.    (Mo.    App.) 628 

St.  Louis,  American  Brewing  Co.  v.  (Mo.)  1 
St  Louis.  I.  M.  &  S.  R.  Co.,  Anderson  v. 

(Ma  App.) 606 

St  Louis.  I.  M.  &  S.  R.  Co.  v.  Boshear 

(Tex.    Civ.    App.) 1032 

St  Louis,  I.  M.  &  S.  R.  Co.  v.  Bradley 

(Ark.)    1198 

St  Louis,  I.  M.  &  S.  R.  0>.  v.  Demers 

(Ark.)    1199 

St  Louis,  I.  M.  &  8.  R.  Co.,  Keen  v.  (Mo. 

App.)  1125 

St  Louis,   I.   M.  &  S.  R.  Co.   v.   Locke 

(Ark.)    1199 

St.  Louis,  L  M.  &  S.  R.  Co.  v.  Rogers  (Tex. 

Qv.    App.) 1027 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Scanlan 

(Ark.)    1199 

St  Louis,  I.  M.  &  S.  R.  Co.,  Skiles  v.  (Mo. 

App.)   1082 

St  Louis,   I.   M..&  S.   R.  Co.,   State   v. 

(Ark.) 508 

St.  Louis,   I.   M.   &  S.  B.  Co.  v.   Wiley 

(Ark.)    1199 


Page 

St.  Louis,  M.  &  S.  E.  R.  Co.,  Frazier  t. 

(Mo.    App.) 615 

St  Louis,  M.  &  S.  E.  R.  Co.,  McColIister 

V.  (Mo.  App.) 613 

St.  Louis  Southwestern  R.  Co.  v.  Dixon 

(Ark.)    1199 

St.  Louis  Southwestern  R.  Co.  v.  Johnson 

(Ark.)    1199 

St.  Louis  Southwestern  R.  Co.  of  Texas, 

Boyd   V.    (Tex.) 813 

St.  Louis  Southwestern  R.  Co.  of  Texas  v. 

Garber  (Tex.  Civ.  App.) 742 

St.  Louis  Southwestern  R.  Co.  of  Texas  ▼. 

Hawkins  (Tex.  Civ.  App.) 736 

St  Louis  Southwestern  R.  Co.  of  Texas  v. 

Nelson  (Tex.  Civ.  App.) 182 

St.  Louis  Southwestern  R.  Co.  of  Texas  v, 

Thompson  (Tex.  Civ.  App.) 453 

St.  Louis  &  Arkansas  Lumber  &  Mfg.  Co.  v. 

Godwin    (Ark.)    616 

St.  Louis  &  S.  F.  R.  Co.,  Casey  v.  (Mo. 

App.) 588 

St.  Louis  &  S.  F.  R.  Co.,  Flanery  v.  (Mo. 

App.)   575 

St.  Louis  &  S.  F.  R.  Co.  v.  Fritts  (Ark.)  841 
St  Louis  &  S.  F.  R.  Co.,  Montei  v.  (Mo. 

App.)   1073 

St.  Ix>uis  &  S.  F.  R.  Co.,  Rhinebart  v.  (Mo. 

App.)   103 

St.  Louis  &  S.  F.  R.  (Do.,  Wiggins  v.  (Mo. 

App.)   574 

St  Louis  &  S.  F.  R.  Co.  V.  Wilhelm  (Tex. 

Civ.   App.) 1194 

St  Louis  &  S.  F.  R.  Co.,  Wilson  ▼.  (Mo. 

App.)   612 

Salme  Valley  R.  Co.,  Pratt  v.  (Mo.  App.).  .1099 

Sample  V.  State  (Tex.  Cr.  App.) 685 

San   Antonio   &   A.  P.   R.  (>>.  ▼.  Martin 

(Tex.  Civ.  App.) 981 

San  Antonio  &  A.  P.  R.  Co.  v.  Trigo  (Tex. 

Civ.   App.) 1193 

Sanders  &  Walker  v.  Herndon  (Ky.) 908 

Sartorious,  Taylor  v.  (Mo.  App.) 1089 

Sasse   ic  Powell,   Liljeblad   v.   (Tex.   Civ. 

App,)   787 

Sawyer  v.  El  Paso  &  N.  E.  B.  Co.  (Tex. 

Civ.    App.) 718 

Sawyer  v.  State  (Tex.  Cr.  App.) 394 

Scanlan,  St  Louis,  I.  M.  &  S.  R.  Co.  v. 

(Ark.)    1199 

Scarborough,   Texas   &   X.   O.   R.    Co.   v. 

(Tex.)    804 

Schaffer,   Potter  v.    (Mo.) 60 

Schenkel,  State  v.  (Mo.  App.) 6.35 

Scbildknecbt   Pelican   Assur.   Co.  of  New 

York  V.   (Ky.) 312 

School  Dist  No.  3,  Tp.  45,  Range  6  E.,  St 

Louis  County  v.  Oellien  (Mo.) 529 

Schulte  V.  Louisville  &  N.  B.  Co.  (Ky.)..  941 

Schwartz,    Monahan    v.    (Ky.) 285 

Schwulst  V.  State  (Tex.  Cr.  App.) 698 

Seller  v.  Gillcy  Bros.  &  Co.  (Ky.) 284 

Seymour  Canning  Co.,  Ryley-Wilson  Gro- 
cer Co.  V.  (Mo.  App.) 628 

Shannon  v.  Mastin  (Jlo.  App.) 1116 

Shannon,  State  ex  rel.  Hainsworth  v.  (Mo. 

App.)   1097 

Shelton  v.  State  (Tex.  Cr.  App.) 679 

Shields,  Brooks  Tire  Macb.   Co.  v.   (Tex. 

Civ.  App.)    1005 

Shields,    United    States    Gypsum    Co.    v. 

(Tex.)   1165 

Shirey  V.  Shirey  (Ark.) 1191) 

Silliman,  Taylor  v.  (Tex.  Civ.  App.) 1011 

Sisk,  Davis  v.   (Tex.  Civ.  App.) 472 

Si.sk  V.  McCracken  (Ark.) IIIK) 

Sizemore  v.  Commonwealth  (Ky.) 254 

Skiles  V.  St  Louis,  I.  M.  &  S.  R.  Co.  (Mo. 

App.)   1082 

Skipper  v.  State  (Ark.) 1199 

Slaughter  v.   Ditto   (Ky.) 882 

Slaughter,  Keenan  v.  (Tex.  Civ.  App.)....  7(W 

Slayton.  JPooIe  v.  (Ky.) 903 

Slemp,  Bramblett  v.  (Ky.) 339 

Smitham  v.  State  (Tex.  Cr.  App.) 1183 


Digitized  by 


Google 


zii 


108  SOUTHWESTERN  REPORTBB. 


Page 
Smith  ▼.  Bernard  &  Leas  Mfg.  Co.  (Ark.)..1199 
Smith,  El  Paso  &  S.  W.  R.  Co.  v.  (Tex. 

Civ.   App.) 988 

Smith  T.  McMillan  (Ark.) 1199 

Smith,  Missouri,  K.  &  T.  R.  Co.  of  Texas 

V.    (Tex.   Civ.    App.) 1196 

Smith  r.  Texas  &  N.  O.  R.  Co.  (Tex.)...  819 

Smith  &  Son  v.  Garrison  (Ky.) 293 

South  V.  Back  (Ky.) 230 

Sonth  Covingrton  &  C.  St.  R.  Co.  v.  Besse 

(Ky.)    848 

South  Covington  &  G.  St  R.  O.  v.  Eichler 

(Ky.)    329 

Southern    R.    Co.,    in    Kentucky,    Black's 

Adm'r  v.  (Ky.) 850 

Southern  R.  Co.  in  Kentucky  v.  Brewer 

(Ky.)   936 

Southern  R.  Co.  in  Kentucky  v.  Goddard 

(Ky.)    890 

Soutbwood,  Mullina  v.  (Ky.) 324 

Spalding   v.    Tbombnry   (Ky.) 900 

Spandenben,  Palmer  v.  (Tex.  Civ.  App.)..  477 

Sparks  v.  Forrest  (Ark.) 835 

Sparks,  Morgan  v.  (Ky.) 233 

Springer  v.  Ollins  (Tex.  Civ.  App.) 758 

Spriiwfield    Grocer   Co.,    Columbia    River 

Packers'  Ass'n  v.  (Mo.  App.) 113 

SUhl,  Grieb  v.  (Tex.  Civ.  App.) 1107 

Standifer,  State  v.  (Mo.) 17 

Stark  V.  Kirkley  (Mo.  App.) 625 

State,  Alford  v.  (Tex.  Cr.  App.) 3«4 

State,  Arnold  v.  (Tex.  Cr.  App.) 666 

State  V.  Baker  (Mo.) 6 

State,  Baker  v.  (Tex.  Cr.  App.) ." . . .  685 

State,  Baker  v.  (Tex.  Cr.  App.) 684 

State,  Banks  v.  (Tex.  Cr.  App.) 693 

State,  Beavers  v.  (Tex.  Cr.  App.) 682 

State,  Biddy  v.  (Tex.  Cr.  App.) 689 

State,  Biddy  v.  (Tex.  Cr.  App.) 602 

State,  Booth  v.  (Tex.  Cr.  App.) 687 

State,  Brodie  v.  (Tex.  Cr.  App.) 1182 

State,  Brooks  v.  (Ark.) 205 

State,  Bryant  r.  CFex.  Cr.  App.) 1184 

State,  Bnnton  v.  (Tex.  Cr.  App.) 373 

State,  Caskey  v.  ^ex.  Cr.  App.) 665 

State,  Cmnbs  v.  (Tex.  Cr.  App.) 649 

State,  Conway  v.  (Tex.  Cr.  App.) 1185 

State,  Crawford  v.  (Tex.  Cr.  App.) 1181 

State  ▼.   Crone   (Mo.) 555 

State  v.  Cross  (Ark.) 1199 

State,  Cunningham  v.  (Tex.  Cr.  App.)...  678 
State,  Curtis  v.,  two  cases  (Tex.  Cr.  App.)..  380 

State  v.  Davis  (Mo.  App.) 127 

State,  Davis  v.  (Tex.  Cr.  App.) 667 

State,  Davis  v.  (Tex.  Cr.  App.) 668 

State  V.   Dibert   (Mo.   App.) 600 

State,  Dooley  v.  (Tex.  Cr.  App.) 676 

State,  Dowd  v.  (Tex.  Cr.  App.) 380 

State,  Dulin  v.  (Tex.  Cr.  App.) 696 

State,   Edwards  v.  (Tex.   Cr.  App.) 673 

State,  Everts  v.  (Tex.  Cr.  App.) 364 

State,  Felta  v.  (Tex.  Cr.  App.) 654 

State,  Geary  v.  (Tex.  Cr.  App.) 374 

State,  Geary  v.  (Tex.  Cr.  App.) 379 

State  V.  Gibbs  (Mo.  App.) 588 

State  V.  Gieseke  (Mo.) 525 

State  T.  Glenn  (Mo.  App.) ". .  1073 

State,  Goad  v.  (Tex.  (Jr.  App.) 680 

State,  Goodsoe  v.  (Tex.  Or.  App.) 388 

State  V.  Graeme  (Mo.  App.) 1131 

State  V.  Hall  (Mo.  Ann.) 1077 

State,     Hnlsford  v.  (Tex.  Cr.  App.) 381 

State  V.  Hanev  (Mo.  App.) 1080 

State  y.  Harris  (Mo.) 28 

State  T.  Ho<Aett  (Mo.  App.) 599 

State,  Hooten  v.  (Tex.  Cr.  App.) 651 

State  V.  Horn  (Mo.) 3 

State,  Houston  v.  (Tex.  Cr.  App.) 373 

State,  Hnrd   v.   (Tenn.). 10«4 

State,  Hutchinson  v.  (Tex.  Cr.  App.)....  378 

State  T.   Jacobs  (Mo.   App.) 601 

State,  Jirou  v.  (Tex.  Cr.  App.) ft55 

State,  Johnson  v  .(Tex.  Cr.  App.) OSS 

State,  Jones  v.   (Ark.) Tin 

State,  Kenecht  T.  (Tez.  Cr.  App.) 1183 


Pas* 

State,  Kilgore  t.  (Tex.  Cr.  App.) 662 

State  V.  T>ing  (Mo.) 36 

State,  McCormick  v.  (Tex.  Cr.  App.) 669 

State,  McCullougb  v.  (Tex.  Or.  App.) 1171 

State,  Machem  v.  (Tex.  Cr.  App.) 1184 

State,  Mangum  v.  (Tei.  Cr.  App.) 370 

State,  Maulding  v.  (Tex.  Cr.  App.) 1182 

State,  Maxey  v.  (Ark.) 1135 

State,  Mayberry  v.  (Tex.  Cr.  App.) 659 

State,  Merrlnweather  v.  (Tex.  Cr.  App.)..  661 

State,  Miles  v.  (Tex.  Cr.  App.) 378 

State,  Moots  v.  (Tex.  Or.  App.) 683 

State,  Myers  v.  CTex.  Cr.  App.) 892 

State,  Oldham  v.   (Tex.  Cr.  .\pp.) 667 

State,  Owens  v.  (Tex.  Cr.  App.) 879 

State,  Parsons  v.,  four  cases  (Ark.) 1198 

State,  Pettiway  v.  (Tex.  Cr.  App.) 1184 

State,  Porter  v.  (Tex.  Cr.  App.) 1197 

State,  Potta  T.  (Tex.  Cr.  App.) 660 

State,  Potts  T.  (Tex.  Cr.  App.) 696 

State,  Potta  r.  (Tex.  Cr.  App.) 696 

State,  Prater  v.  (Tex.  Or.  App.) 687 

State,  Pride  v.  (Tex.  Cr.  AppO 675 

State,  Redman  v.  (Tex.  Cr.  App.) 366 

State,  Reed  v.  (Tex.  Cr.  App.) 868 

State,  Richie  V.  (Ark.) 511 

State,  Roberta  ▼.  (Ark.) 842 

State,  Rogers  v.  (Ark^ 1198 

State,  Ross  v.  (Tex.  Or.  App.) 875 

!  State,  Ross  v.  (Tex.  Cr.  App.) 678 

i  State,  Roas  r.  (Tex.  Cr.  App.) .-.  697 

State,  Ryan  v.  (Tex.  Cr.  App.) 1180 

i  State  V.  St.  Louis.  I.  M.  &  S.  R.  Co.  (Ark.)  508 

'  State,  Sample  v.  (Tex.  Cr.  App.) 685 

:  State,  Shwyer  v.  (Tex.  Cr.  App.) 394 

;  State  V.  Schenkel  (Mo.  App.) 6;i5 

I  State,  Schwulst  v.  (Tex.  Or.  App.) 698 

State,  Shelton  v.  (Tex.  Cr.  App.) 679 

State,  Skipper   v.    (Ark.) 1199 

'  State,  Smitham  v.  (Tex.  Cr.  App.) 1183 

i  State  V.  Standifer  (Mo.) 17 

'  State,  Stovall  v.  (Tex.  Cr.  App.) 699 

State,  Sykea  y.  (Tex.  Cr.  App.) 1179 

State,  Thomas  T.  (Ark.) 224 

State,  Thomas  v.  (Tex.  Cr.  App.) 664 

State,  Turner  v.  (Tex.  Cr.  App.) 661 

,  State,  Turner  v.  (Tenn.) 11.39 

I  State,  Vanhouser  v.  (Tex.  Cr.  App.) 386 

I  State,  Vanhouser  v.  (Tex.  Cr.  App.) 387 

State,  Wade  v.  (Tex.  Cr.  App.) 369 

State,  Wade  v.  (Tex.  Cr.  App.) 376 

State,  Wade  v.  (Tex.  Cr.  App.) 377 

State,  Wade  v.  (Tex.  Cr.  App.) 677 

State  V.  Walker  (Mo.  App.) 616 

State  V.  Wallace  (Mo.) 542 

State,  Whitney  v.  (Tex.  Cr.  App.) 1197 

State,  Williams  v.  (Tex.  Cr.  App.) 371 

State,  Williams  v.  (Ark.) &38 

State  V.  Wilson  (Mo.  App.) 1086 

State,  Wimberly  v.  (Tex.  Cr.  App.) 384 

State,  Wingo  v.  (Tex.  Cr.  App.) 372 

State,  Woodrlng  ▼.  (Tex.  Cr.  App.) 371 

State  ex  inf.  Rosenberger  v.  Bellnower  (Mo. 

App.)  117 

State  ex  rel.  Board  of  Education  of  City 

of  St.  Louis  V.  Nast  (Mo.) 568 

State  ex  rel.  Citizens'  Bank  of  Dexter,  Mo. 

V.  Patterson  (Mo.  App.) 1127 

State  ex  rel.  Crabbe  v.  Miller  (Mo.  App.)..  603 
State  ex  rel.  Hainsworth  v.  Shannon  (Mo. 

App.)  1007 

State  ex  rel.   Karrenbrock  ▼.   Mississippi 

Valley  Trust  Co.  (Mo.) 97 

State  ex  rel.  Lane  v.  Robinson  (Slo.  App.)  619 
State  ex  rel.  Martin  v.  Wilson  (Mo.  Appi). .  128 
State  ex  rel.  Moore  v.  Millsap  (Mo.  App.)..1133 
State  ex  rel.   Taylor  v.    Wurdeman   (Mo. 

App.)   144 

State  ex  rel.  Title  Guaranty  &  Trust  Co.  v. 

Broaddus  (Mo.) 544 

Steele,  Williams  v.   (Tex.) 155 

Stephens,  Mafli  v.  (Tex.  Civ.  App.) 1008 

Stephens,  Motl  v.  (Tex.  Civ.  App.) 1018 

Stevens,  Rock  Island,  A.  &  L.  R.  Co.  r. 
(Ark.)  617 


Digitized  by 


Google 


GA8BS  REPORTBD. 


XlU 


Pan 

Stokes  ▼.  Waters'  Bx'r  (Ky.) 275 

Story,  Lumpkin  t.  (Tex.  CiT.  App.) 486 

Stovall  T.  State  (Tex.  Cr.  App.) 099 

Strawbridge.  Perry  r.  (Mo.) 641 

Strung    y.    Chicot    Bailding    Supply    Co. 

(Ark.) 1199 

Strong,  Rapid  Tranrft  R.  Co.  t.  (Tex.  Civ. 

App.)  894 

StTunk,  Dennis  Bros.  ▼.  (Ky.) 957 

Stute,  Jund  t.  (Tei.  Civ.  App.) 763 

Sultzman  t.  Branfaam  (Mo.  Add  > 1074 

Supreme    Lodge    Knights    and    Ladies    of 

Honor  t.  Payne  (Tex.) 1160 

Sutherland  v.  Galveston,  H.  &  S.  A.  R.  Co. 

(Tex.  Civ.  App.) 969 

Swofford  Bros.  Dry  Goods  Co.,  Hubbard 

T.  (Ma) 15 

Sykes  t.  State  (Tex.  Cr.  App.) 1179 

Tenner's  Adm'r  t.  W.  A.  Wickliffe  Coal  Co. 

(Ky.)    351 

Taylor,  Cleveland  t.  (Tex.  Civ.  App.) 1037 

Taylor  v.  Sartorious  (Mo.  App.) 1<>89 

Taylor  v.  SlUiman  (Tex.  Civ.  App.) 1011 

Taylor  v.  Taylor  (Ky.) 243 

Taylor  r.  Williams  (Tex.) 815 

Teckenbrodc  v.  McLaughlin  (Mo.) 46 

Tennessee  Cent.  R.  Co.,  Vaulx  v.  (Tenn.).  .1142 

TerreU   v.   Trimble   County   (Ky.) *4S 

Terry,  Hyden  t.  (Ky.) 241 

Texas  Cent.  R.  Co.   v.   Kerns  (Tex.  Civ. 

App.)  187 

Texas  Cent  R.  Co.  t.  Randal  (Tex.  Civ. 

App.)   505 

Texas  Mexican  R.  Co.  t.  De  Hernandez 

(Tex.    Civ.    App.) 765 

Texas  Midland  R.  R.  v.  Ritchey  (Tex.  Civ. 

App.)  732 

Texas   &   N.   O.   R.   Co.   v.    Scarborough 

(Tex.)    80* 

Texas  &  N.  O.  R.  Co.,  Smith  v.  (Tex.) 819 

Texas  &  N.  O.  R.  Co.  v.  Wells-Fargo  Exp. 

Co.  (Tex.  Civ.  App.) 172 

Texas  &  P.  R.  Co.  v.  McCnrty  (Tex.  Civ. 

App.1     764 

Thayer,  Whlttaker  ▼.  (Tex.) 1157 

Third   Nat.   Bank   of  St.   Louis   v.   Hays 

(Tenn.)    1060 

Tliomns,  Ex  parte  (Tex.  Cr.  App.) 663 

Thomas  v.  State  (Ark.) 224 

Thomas  v.  State  (Tex.  Cr.  App.) 664 

Thomas  v.  Woods  (Ky.) 878 

Thompson,  St  Louis  Southwestern  R.  C!o. 

of  Texas  v.  (Tex.  Civ.  App.) 453 

Thombury,  Spalding  v.  (Ky.) 906 

Three  States  Lumber  Co.,  Fox  v.  (Ark.)..  1137 

Todd  V.  Hutchinson  (Mo.  App.) S9S 

Tonahill,  Jackson  v.  (Tex.  Civ.  App.) ....  178 
Traders'  Ins.  Co.,  Dillingham  v.  (Tenn.)..  .1148 
Travelers'  Protective  Ass'n  of  America  v. 

Roth  (Tex.  Civ.  Add.) 1039 

Ttaweek,  Harrell  v.  (Tex.  Civ.  App.) 1021 

Trigo,  San  Antonio  &,  A.  P.  R.  Co.  v.  (Tex. 

Civ.    App.) 1193 

Trimble  County,  Terrell  v.  (Ky.) 848 

Turner,  Perry  v.  (Tex.  Civ.  App.) 192 

Turner,  Perry  v.  (Tex.  Civ.  App.) 194 

Turner  v.  State  (T».t.  Cr.   .\pp.) 6(31 

Turner  v.  State  (Tenn.) 1130 

Tyson's   Adm'x,   Illinois   Cent   R.   Co.   v. 

(Ky.)   863 

T'nion  Sawmill  Co.  v.  Felsenthal  (Ark.)...  217 
United    States    Gypsum    Co.    v.    Shields 

(Tex.)    1165 

United  States  Life  Ins.  Co.  of  New  York, 

Irons  ▼.  (Ky.) 904 

Tallejo,  International  &  Q.  N.  R.  Co.  r. 

(Tex.   Civ.   App.) 1187 

Vallandingham  v.   Ray  (Ky.) 89(3 

Vanhouser  v.  State  (Tex.  Cr.  App.) 386 

Vanhouser  v.  State  (Tex.  Cr.  AppJ 387 

Van  Jellioo  Min.  Co.  v.  Rollins  (Ky.) 235 

Vaulx  T.  Tennessee  Cent  R.  Co.  (Tenn.).  .1142 


Pass 

Vessels  ▼.   Metropolitan  St   R.  Co.  (Mo. 

App.)    578 

Von  Trebra  v.  Laclede  Gaslight  Co.  (Mo.). .  559 

Wabash  R.  Co.,  Reinauer  v.  (Mo.) 531 

Wade  V.  Flanary  (Tex.  Civ.  App.) 506 

Wade  V.  State  CTex.  Cr.  App.) 369 

Wade  V.  State  (Tex.  Cr.  App.) 37(J 

Wade  V.  State  (Tex.  Cr.  App.) 377 

Wade  V.  State  (Tex.  Cr.  App.) 677 

Waggoner,  Earnest  v.  (Tex.  Civ.  App.)...  495 

Wagner  v.  Commonwealth  (Ky.) 318 

Wales  V.  Holden  (Mo.) 89 

Walker,  Illinois  Cent  R.  Co.  v.  (Ky .)....  278 

Walker,  State  v.  (Mo.  App.) 615 

Wallace,  State  v.  (Mo.) 542 

Wallis,  Landes  &  Cb.  v.  Dehart  (Tex.  Civ. 

App.)   180 

Wallls  V.  Williams  (Tex.) 153 

Walter  Connally  &  Co.,  Cowart  v.  (Tex. 

Civ.    App.) 973 

Wandelohr  v.  Grayson  County  Nat  Bank 

(Tex.)    1].'>4 

Wann  v.  Wann  (Ark.) 1052 

Warden  v.  Madisonville,  H.  Sc  E.  R.  Co. 

(Ky.)    880 

Ware  v.   White  (Ark.) 831 

Waters'  Ex'r,  Stokes  v.  (Ky) 275 

Watkins,   Ft.   Worth  &  D.  O.  R.  Co.  v. 

_(Tex.    Civ.    App.) 487 

W.  A.  Wickliffe  Coal  Co.,  Tanner's  Adm'r 

v.    (Ky.) 351 

Way  land  v.  Johnson  (Mo.  App.) 1113 

Webb  City,  Phillips  v.  (Mo.  App.) 593 

Webb  V.  Gregory  (Tex.  Civ.  AppI) 478 

Webb    &    Preston    v.    Milford    Shoe    Co. 

(Ky.)    229 

Weidemeyer  v.  Keitch  (Tex.  Civ.  App.)....  167 

Welch  V.  Commonwealth  (Ky.) 868 

Wells-Fargo  Exp.   Co.,   Gulf,  C.  &  S.  F. 

R.  Co.  V.  (Tex.  Civ.  App.) 174 

Wells-Pargo  Bxp.  Co.,  Texas  &  N.  O.  R. 

Co.  V.  Crex.  Civ.  App.) 172 

Wells,  House  v.  (Tex.  Civ.  App.) 196 

Werkheiser  v.  Foard  (Tex.  Civ.  App.) 983 

West,  Parks  v.  (Tex.  Civ.  App.) 466 

Western  Grocer  Co.  v.  Caffarelli  Bros.  (Tex. 

(Civ.  App.) 413 

Western  Union  Tel.  Co.,  Hoyt  v.  (Ark.).  .1056 
Western   Union  Tel.  Co.  v.  Landry  (Tex. 

Civ.    App.)     461 

Western  ifnion  Tel.  Co.,  Rich  v.  (Tex.)..  ."1152 

Whipple  V.  Baker  (Ark.) 830 

White  V.  Reitz  (Mo.  App.) 601 

White,  Ware  v.  (Ark.) 831 

White  &  Baskin,  Houston  &  T.  C.  R.  Co. 

V.  (Tex.  Civ.  App.) 971 

Whitley  v.  Whitley  s  .\dm'r  (Ky.) 241 

Whitley's  Adm'r,  Whitley  v.  (Ky.) 241 

Whitney  v.  State  (Tex.  Cr.  App.)...' im7 

Whitson,   Morse   School   of  Telegraphy  v. 

(Ark.) 1198 

Whitt,  Oney  v.  (Ky.) 274 

Whlttaker  T.  Mc(3ueen  (Ky.) 230 

Whittaker  v.  Thayer  (Tex.) ll.%7 

Wicker  t.  Jenkins  (Tex.  Civ.  App.) 188 

Wicklitte    Coal    Co.,    Tanner's    Adm'r    v. 

(K.V.)  mi 

Wickliffe  v.  Illinois  Cent  R.  Co.  (Ky.) 243 

Wicks.     National    Stamping    &    Electric 

Works  y.  (Mo.  App.) 598 

Wiggins  V.  St.  Ixiuis  &  S.  F.  R.  Co.  (Mo. 

App.)    .-^74 

Wildharber  v.  Lunkeuheimer  (Ky.) 327 

Wiley,  St  Louis,   I.   M.   &  S.   R.  Co.  v. 

(Ark.) 1 199 

Wilhelm,  St  Louis  &  S.  F.  R.  Co.  v.  (Tex. 

Civ.   App.) 1194 

Williams  v.  Brice  (Tex.  Civ.  App.) 183 

Williams  v.  Burke  (IVx.  Civ.  App.) 160 

Williams,    Grand   Lodge   United   Brothers 

of   Friendship  of   Texas   v.   (Tex.    Civ. 

App.)   195 

Williams  v.   State   (Ark.) 8:W 

Williams  t.  SUte  (Tex.  Cr.  App.) 871 


Digitized  by 


Google 


ZIV 


108  SOUTHWESTERN  REPORTER. 


Page 

WniiamB  V.  Steele  (Tex.) 156 

Williams,  Taylor  v.  (Tex.) 815 

Williams.  Wallis  v.  (Tex.) 153 

Williamson  v.  Heath  (Tex.  Civ.  App.) 983 

Wilson,  Boreinz  v.  (Ky.) 914 

Wilson  V.  Manhart  (Tex.  Civ.  App.) 162 

Wilson  V.  Missouri,  K.  &  T.  R.  Co.  (Mo. 

App.)    590 

Wilson,  Pnrdy  t.  (Mo.  App.) 1124 

Wilson  V.  St  Louis  &  S.  F.  R.  Co.  (Mo. 

App.)    612 

Wilson,  State  v.  (Mo.  App.) 1086 

Wilson,    State    ex    rel.    Martin    v.    (Mo. 

App.)     128 

Wimberly,  JEtna  Life  Ins.  Co.  of  Hartford, 

Conn.,  V.  (Tex.  Civ.  App.) 778 

Wimberly  v.  State  (Tex.  Cr.  App.) 384 

Wingfield,  Orient  Ins.   Co.   v.  (Tex.   Civ. 

App.)   788 

Wingo  V.  Bute  (Tex.  Cr.  App.) 872 


Pace 
Wittnebert,  Gulf,  W.  T.  &  P.  R.  Co.  t. 

(Tex.) 150 

Woodring  v.  State  (Tex.  Cr.  App.) 871 

Woods,  Ex  parte  (Tex.  Cr.  App.) 1171 

Woods,  Thomas  v.  (Ky.) 878 

Wooldridge  &  Son,  Ft.  Worth  &  D.  C.  U. 

Co.  V.  (Tex.) 1159 

Wright's  Adm'r  v.  Wright  (Ky.) 206 

Wright,  Wright's  Adm'r  v.  (Ky.) 266 

Wurdeman,   State  ex  rel.  Taylor  v.   (Mo. 

App.)   144 

Young,  Chicago,  R.  I.  &  P.  R.  Co.  v.  (Ark.)  831 
Yount,    International    Text-Book    Co.    v. 
(Mo.  App.) 124 

Zeisz,  City  of  Covington  t.  (Ky.) 349 

Zellars  v.  National  Surety  Co.  (Mo.) MH 

Ziehme  t.  Harris  (Mo.  App.) 181 


See  End  of  Index  for  Tables  of  Southwestern  Cases  in  State  Reports. 

t 


Digitized  by 


Google 


THE 


SOUTHWESTERN  REPORTER. 

VOLUME  108. 


AMERICAN   BREWING    CO.   t.   CITY    OF 
ST.  LOUIS. 

(Supreme  Court  of  Mfanouri,  Division  No.  1. 

Dec.  24,  1907.    Reheariox  Denied 

Feb.  28.  1908.) 

1.  PaTMENT  —  RXCOVEBT  —  VOLUNTABT  PaT- 
MBRT. 

Where  an  ordinance  required  conBumera  to 
take  oat  a  water  license  every  six  months  and 
pay  in  advance,  the  meter  rate  varying  in  pro- 
portion to  the  amount  used,  and  three  licenses 
were  issued  to  plaintiff  upon  an  estimated  daily 
consumption,  with  the  understanding  that  the 
difference  between  the  estimated  and  the  actual 
consumption  would  be  adjusted  at  the  end  of 
the  six  months'  period,  plaintiff  is  not  precluded 
from  recovering  an  excess  paid  over  the  amount 
required  by  the  ordinance  on  the  ground  that 
the  payments  were  voluntary. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Payment,  (g  25a-266.] 

2.  Appeal  — Rkvikw  —  Findinqs  of  Fact— 
FiNDinos  BT  CotjBiv- Conclusions. 

In  a  law  case  an  appellate  court  will  not 
review  the  evidence  further  than  to  ascertain 
whether  there  was  snbetantial  evidence  to  sup- 
port the  finding  of  the  trial  court. 

[Ed.  Note.— For  eases  in  point,  see  Cunt.  Dig. 
vol.  3,  Appeal  and  Error,  §S  3955-^969.] 

S.  Patmknt  —  Recovebt  —  Pleading  —  Ev- 
idence—Bubdbr  or  PBOor. 

In  an  action  to  recover  an  excess  paid  for 
water  over  the  rates  required  by  ordinance  for 
water  furnished  for  purely  manufacturing  pur- 
poses, the  purpose  for  which  the  water  was 
used  was  an  essential  allegation  of  the  petition ; 
and  the  burden  was  on  plaintiff  to  show  that 
water  was  In  fact  used  for  manufacturing  pur- 
poses. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  39,  Payment,  }  295.] 

4.  Afpeai,  —  Review  —  Finding  or  Facts- 
Finding  by  the  CotrRT— Conclusiveness. 
The  rule  that  a  finding  of  facts  will  not  be 
disturbed  on  appeal  when  supported  by  substan- 
tial evidence  is  true  where  the  finding  wEia 
against  the  party  on  whom  was  the  burden  of 
proof,  as  well  as  when  it  was  in  his  favor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  8,  Appeal  and  Error,  K  S979-S982.] 

B.  Waters  and  Wateb  Coubses  —  Public 
Wateb  Supply— Mawufaotubino  Pubpos- 
E»— What  Constitute— "Wateb  pob  Man- 

TWACTUBING  PUBPOSES." 

In  an  action  by  a  brewery  to  recover  an 
excess  paid  for  water  from  the  rate  required  by 
ordinance  for  water  furnished  for  purely  man- 
ufacturing purposes,  it  was  not  necessary,  in  or- 
der that  the  water  be  deemed  to  be  used  "pure- 
It  for  mannfactnring  pnrpoaes,"  that  all  of  it 
108  8.W^1 


went  into  the  composition  of  beer  if  it  was  used 
in  the  business  of  making  beer,  and  a  finding  of 
the  trial  court,  if  based  on  such  assumption,  was 
reversible  error. 
Woodson,  J.,  dissenting. 

Appeal  from  St.  Louis  Circuit  Court ;  Wal- 
ter B.  Douglass,  Judge. 

Action  by  the  American  Brewing  Com- 
pany against  the  city  of  St  Louis.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded  for  new  trial. 

See  187  Mo.  367,  86  S.  W.  129. 

Harlan,  Jeffries  &  Wagner,  for  appellant 
Charles  W.  Bates  and  Chas.  P.  Williams,  for 
respondent 

VALLIANT,  P.  J.  Plaintiff  sues  to  recover 
a  sum  whlcb  it  is  stated  In  the  petition  the 
plaintiff  was  eomi>elled  to  pay  for  the  use  of 
water  furnished  the  plaintiff  by  the  city  In 
excess  of  the  rate  prescribed  by  the  city  or- 
dinance. By  the  provisions  of  the  ordinance 
set  out  in  the  petition  the  meter  rate  for  wa- 
ter, when  the  quantity  used  for  purely  manu- 
facturing purposes  exceeded  an  average  of 
25,000  gallons  per  day,  was  1%  cents  per 
100  gallons,  provided  that  when  the  quanti- 
ty exceeded  50,000,000  gallons  annually,  the 
rate  should  be  one  cent  per  100  gallons. 
The  petition  stated  that  plaintiff  used  for 
purely  manufacturing  purposes  within  the 
time  mentioned  more  than  50,000,000  gallons 
annually;  yet  the  city  required  plaintiff  to 
pay  1%  cents  per  100  gallons.  This  is  the 
second  appeal  in  this  case.  The  former  ap- 
peal was  from  the  judgment  sustaining  a  gen- 
eral demurrer  to  the  petition.  That  Judg- 
ment was  reversed,  and  the  cause  remanded. 
Am.  Brewing  Co.  v.  St  Louis,  187  Mo.  367, 
86  S.  W.  129.  When  the  cause  went  back  to 
the  circuit  court,  defendant  filed  an  answer, 
the  purport  of  which  was  a  general  denial 
and  a  plea  that  the  plaintiff's  payment  was 
voluntary.  The  cause  was  tried  by  the  court. 
Jury  waived.  The  plalntlfTs  evidence  showed 
that,  in  order  to  obtain  water  from  the  city, 
the  plaintiff  was  required  to  take  out  a  li- 
cense for  which  It  had  to  pay  in  advance  for 
the  estimated  quantity  likely  to  be  used  for 
the  ensuing  period  of  six  months,  and  a  new 
or  renewed  license  was  to  be  taken  out  and 
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paid  for  in  adTance  every  six  montba.  If  at 
the  end  of  a  aix-montha  period  a  reading  of 
the  meter  showed  tliat  the  quantity  osed  waa 
either  more  or  leas  than  the  estimate,  the 
difference  was  adjusted  and  the  acconnt  bal- 
anced to  date.  The  plaintiff  took  ont  three 
licenses,  each  to  cover  a  period  of  6  monttis, 
the  three  covering  a  whole  period  of  18  con- 
secutive months,  and  paid  for  the  same  at  the 
rate  of  1^  cents  per  100  gallons,  which  waa 
the  rate  he  was  required  to  pay.  At  the  end 
of  the  time  it  was  shown  by  the  meter  read- 
ings that  plaintiff  used  more  than  50,000,000 
gallons  annually.  The  evidence  also  showed 
that  after  that  period  the  licenses  were  is- 
sued to  the  plaintiff  at  the  rate  of  one  cent 
per  100  gallons.  On  the  former  appeal  it  was 
held  that  the  plaintiff  was  not  precluded 
>  from  recovering  on  the  theory  that  the  pay- 
ments made,  under  the  circumstances  above 
shown,  were  voluntary.  The  petition  stated, 
and  the  evidence  showed^  that  the  plaintiff 
was  dependent  on  the  city  for  water,  could 
not  carry  on  Its  business  without  it,  and 
could  not  obtain  It  except  by  complying  with 
the  demands.  The  plaintiff  perhaps  could 
have  taken  out  a  license  estimated  on  an 
annual  consumption  of  60,000,000  gallons, 
and  have  paid  in  advance  therefor  only  one 
cent  per  100  gallons ;  but,  If  it  turned  out  at 
the  end  of  the  year  that  less  tlian  50,000,000 
gallons  had  been  used,  plaintiff  would  have 
been  liable  to  the  city  for  the  additional 
quarter  cent  per  100  gallons,  and  would  have 
had  to  adjust  the  difference  before  taking 
out  another  license.  The  evidence  showed 
that,  in  the  beginning  the  quantity  likely  to 
be  consumed  was  a  mere  estimate,  neither 
the  plaintiff  nor  the  assessor  of  water  rates 
could  know  certainly  what  It  would  be,  and 
the  licenses  were  Issued  with  the  understand- 
ing that  the  differences  between  the  estimates 
and  the  actual  consumption  shown  by  the 
meters  were  to  be  adjusted  at  the  end  of  each 
six-months  period'.  The  plaintiff  was  not 
precluded  on  the  theory  that  the  payments 
were  voluntary. 

There  remains  but  one  question  in  the  case, 
and  that  is  a  question  of  fact :  Was  the  wa- 
ter used  purely  for  manufacturing  purposes? 
The  ordinance  prescribing  the  rates  says: 
"When  the  quantity  used  exceeds  an  average 
of  twenty-flve  thousand  gallons  per  day,  one 
and  one-fourth  cents  per  hundred  gallons. 
The  meter  rate  for  the  use  of  water  for  pure- 
ly manufacturing  purposes  and  livery  stables 
is  hereby  fixed  at  one  and  one-fourth  cents 
per  hundred  gallons ;  provided  that  when  the 
quantity  used  exceeds  fifty  million  gallons  an- 
nually by  any  manufacturing  plant,  located 
in  one  or  more  blocks  adjoining  each  other, 
the  rate  shall  be  one  cent  per  hundred  gal- 
lons." There  was  but  one  witness  on  that 
point,  Mr.  Koehler,  the  president  of  the  plain- 
tiff corporation.  His  evidence  was  directed 
chiefly  to  the  issue  of  yoluntary  payment. 
In  his  direct  examination,  he  was  not  ques- 
tioned especially  in  reference  to  the  purpose 


for  which  the  water  was  used ;  but  be  stat- 
ed in  general  terma  tliat  the  manufacturing 
business  in  which  he  was  engaged  required 
great  quantities  of  water,  and  he  obtained 
the  water  to  t>e  so  used  from  the  city ;  coald 
obtain  it  from  no  other  source^  On  cross- 
examination  he  was  asked  if  all  the  water 
that  passed  through  the  meters  was  used  in 
the  manufacture  of  beer,  he  answered:  "We 
used  it  for  general  manufacturing  purposes 
connected  with  the  manufacture  of  beer.  It 
does  not  all  go  into  beer.  A  great  deal  is  used 
for  the  purpose  of  cooling  and  ice  machines, 
and  80  forth.  Q.  Was  any  of  this  water 
passed  through  those  meters  used  for  any 
purpose  other  than  connected  with  the  manu- 
facture of  beer?  A.  No,  sir.  Q.  There  is  a 
saloon,  or  was,  on  yonr  property  on  Seventh 
street,  is  there  not?  A.  Yes.  Q.  Where  did 
tliat  saloon  get  its  water  during  this  period? 
A.  I  do  not  know,  I  really  do  not  •  •  * 
Q.  As  far  as  you  know  is  it  not  your  best 
impression,  Mr.  Koehler,  tliat  that  saloon  was 
supplied  with  water  from  your  plant?  A. 
Well,  I  cannot  say  I  do  not  know  whether 
they  paid  a  separate  license  or  not  Q.  You 
would  not  swear  a  part  of  this  water  was 
not  used  by  the  saloon?  A.  Mo,  sir;  I  would 
not  testify  either  way,  because  I  do  not 
know."  The  witness  was  then  asked  alH>ut 
a  stable,  and  if  the  water  used  in  it  was  not 
a  part  of  that  which  passed  through  these 
meters,  and  he  said  he  did  not  know.  That 
was  practically  all  the  evidence  adduced  to 
prove  that  all  this  water  was  used  for  purely 
manufacturing  purposes.  The  trier  of  the 
fact  thought  It  waa  not  sufficient  and  found 
for  the  defendant  on  that  issue.  In  a  law 
case  an  appellate  court  does  not  *^  "■  rule, 
review  the  evidence  further  than  to  ascertain 
if  there  was  any  substantial  evidence  to  sup- 
port the  finding.  The  plaintiff  was  not  en- 
titled to  recover  unless  the  water  was  used 
for  purely  manufacturing  purposes.  That 
fact. was  an  essential  averment  in  the  peti- 
tion, and  it  was  traversed  by  the  general 
denial  in  the  answer.  The  burden  of  proof 
therefore  was  on  the  plaintiff. 

It  is  argued  that  the  court  should  have 
considered  the  fact  that  the  ordinances  in 
evidence  made  it  the  duty  of  the  city  officials 
to  see  that  a  license  was  not  abused  by  the 
licensee  suffering  water  to  be  used  for  a  pur- 
pose other  than  tliat  for  which  it  was  is- 
sued. The  part  of  the  ordinance  above  quot- 
ed shows  that  whilst  the  rate  of  1^  cents 
per  100  gallons  is  given  for  water  to  be  used 
for  manufacturing  and  livery  stable  purposes 
when  the  quantity  used  exceeds  25,000  gal- 
lons per  day,  yet  that  rate  is  not  given  ex- 
clusively for  that  purpose.  The  preceding 
sentence  fixes  that  rate  for  all  water  in  that 
quantity  passing  through  the  meters,  without 
spedl^ing  for  what  purpose,  and,  aa  the 
plalntifrs  license  called  for  the  1%-cent  rate, 
it  is  at  least  questionable  if  the  city  officers 
had  the  right  to  prohibit  the  plaintiff  using 
the  water  for  any  other  purpose  of  Ita  own 
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than  mannfactorbig.  Of  conne,  they  conld 
have  prevented  the  plaintiff  from  suffering 
any  one  elaa  to  nae  water  cominc  through  Its 
meters. 

The  point  Is  advanced  that,  after  the  18 
months  which  constitute  the  period  In  which 
this  controversy  arose,  the  assessor  of  water 
rates  recognized  that  the  plaintiff  was  enti- 
tled to  the  one-<%nt  rate,  and  gave  it  Bat  the 
evidence  shows  that  Mr.  Harris,  the  official 
who  gave  the  rate,  did  so  because  It  appeared 
from  the  books  in  the  water  rates  office  that 
the  plaintiff  was  nsing  annually  more  than 
60,000,000  gallons  of  water.  He  was  asked 
on  cross-examination  whether  he  knew  that 
all  the  water  that  passed  through  the  plain- 
tiff's meters  was  used  for  purely  manufacture 
ing  purposes,  and  he  answered  that  he  did 
not  know. 

It  is  also  argued  that,  to  defeat  the  plain- 
tiff's claim.  It  devolved  on  the  city  to  show 
that  the  qnantlty  of  water  that  was  used  for 
the  saloon  or  other  purposes  was  enough  to 
reduce  the  total  quantity  to  less  than  50,- 
000,000  gallons.  That  argument  assumes  that 
the  burden  was  on  the  defendant  to  show 
that  some  and  how  much  of  the  water  was 
used  for  other  than  manufacturing  purposes; 
bnt  that  Is  an  erroneons  assumption.  The 
bnrden  was  on  the  plaintiff  to  show  that  the 
water  it  used  was  for  purely  manufacturing 
purposes.  The  evidence,  as  we  have  seen, 
was  very  meager.  The  plaintiff  In  its  testi- 
mony was  directing  its  attention  to  the  refu- 
tation of  the  defendant's  plea  that  the  pay- 
ments were  voluntary,  and  seems  to  have 
overlooked  the  question  as  to  the  use  made 
of  the  water,  and  all  the  evidence  that  there 
was  on  that  point  came  out  in  the  defend- 
ant's cross-examination  of  the  plaintiff  wit- 
ness, who  was  evidently  not  prepared  to  an- 
swer the  questions.  Therefore  in  answer  to 
the  questions  concerning  the  water  used  in 
the  saloon  and  stable  he  said  that  he  really 
did  not  know.  On  that  testimony  the  court 
found  that  the  plaintiff  had  failed  to  prove 
that  all  the  water  that  passed  through  the 
meters  was  used  for  purely  manufacturing 
purposes.  As  we  have  already  said,  this  is  an 
action  at  law,  and  that  in  such  case  the  find- 
ing of  the  trier  of  the  fact  will  not  be  dis- 
turbed. If  there  is  any  substantial  foundation 
for  it  in  the  evidence.  This  Is  true  as  well 
when  the  finding  Is  against  the  party  on 
whom  was  the  bnrden  of  proof  because  of 
failure  to  make  the  proof  as  it  is  where  the 
finding  was  In  his  favor  because  he  did 
make  proof  to  support  it.  We  do  not  mean 
to  trench  on  that  rule  in  this  case;  and,  al- 
tboagh  the  testimony  on  that  point  was  very 
meager,  and  the  point  itself  seems  to  have 
been  overlooked  In  the  effort  to  meet  the  oth- 
er defense  which  was  specially  pleaded,  and 
although  to  affirm  a  judgment  based  on  a 
finding  under  such  circumstances  might  not 
leave  our  minds  entirely  satisfied  that  com- 
plete justice  had  been  done,  yet  we  would 
be  constrained  to  affirm  the  judgment,  unless 


it  appears  from  the  face  of  the  record  that 
an  error  of  law  entered  into  the  finding  of 
the  fact.  Wben  Mr.  Eoehler,  the  president 
of  the  plaintiff  corporation,  was  on  the  stand 
as  a  witness  for  the  plaintiff,  he  was  on 
cross-examination  by  defendant  asked  this 
question:  "Do  yon  know  whether  or  not  yon 
used  any  of  the  water  that  came  through 
these  meters  in  anything  else  than  putting 
it  in  the  beer  you  manufactured?"  That 
question  signified  that,  to  the  mind  of  the 
counsel  asking  it,  it  was  material  to  know 
whether  the  whole  quantity  of  water  that 
passed  through  the  meters  went  Into  the 
beer  that  was  manufactured,  and  It  im- 
plied that  in  the  opinion  of  the  interrogator 
only  so  much  of  the  water  that  went  Into 
the  comxxwitlon  of  the  beer  could  be  deemed 
to  have  been  used  for  purely  manufacturing 
purposes.  The  witness  answered.  In  effect, 
that  It  was  all  used  In  the  business  of  manu- 
facturing beer,  though  not  all  entered  Into 
the  beer  as  one  of  its  Ingredients.  It  was 
not  necessary  for  the  plaintiff  to  prove  that 
the  water  went  into  the  composition  of  the 
beer.  It  was  sufficient  if  it  was  used  or  con- 
sumed In  the  business  of  making  beer,  as 
said  by  Mr.  Eoehler,  for  example  cooling,  ice 
machines,  and  many  other  uses  to  which  it 
might  be  applied.  What  view  the  court  as 
the  trier  of  the  fact  took  of  that  question 
we,  of  course,  do  not  know,  as  no  instruction 
was  asked  or  given  on  it;  but  the  fact  Is  the 
defendant  brought  out  the  evidence,  and  it 
was  in  the  mind  of  the  court  when  the  find- 
ing was  rendered. 

If  the  court  took  the  view  of  the  law  as 
was  implied  In  the  question,  if  it  gave  weight 
to  the  testimony  thus  adduced  by  the  defend- 
ant, then  an  error  of  law  Influenced  the  find- 
ing of  the  fact  The  court  may  have  dis- 
regarded this  evidence,  and  rested  its  finding 
on  the  fact  that  the  evidence  showed  that 
there  was  a  saloon  on  the  premises  and  a 
stable  near  by,  and  the  plaintiff  was  unable 
to  say  that  part  of  the  water  that  passed 
through  its  meters  was  not  used  in  supply- 
ing the  saloon  and  the  stable;  bnt  that  we 
do  not  know.  We  think  that  justice  will  be 
better  satisfied  with  a  new  trial  when  these 
doubtful  points  may  be  cleared  up. 

The  judgment  Is  reversed,  and  the  cause 
remanded  to  be  retried. 

lAMM  and  GRAVES,  JJ.,  concur.  WOOD- 
SON, J.,  dissents. 


STATE  V.  HORN. 

(Supreme  Court  of  Miasoari,  Division  No.  2. 
Feb.  18,  1908.) 

1.  Cbiuinai.    Law— Continuancs— Applica- 
tion—Absehce  ov  Witnesses. 

Under  the  express  provisioDS  of  Rev.  St 
1899,  §  2600  [Ann.  St  1906,  p.  1541],  an  af- 
fidavit for  a  continuance  in  a  criminal  case  on 
the  ground  of  the  absence  of  witnesses  must 
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Cive  the  names  of  the  witnesses,  or  show  where 
they  reside  or  may  be. 

[EM.  Note.— For  cases  io  point,  see  Cent  Dig. 
▼ol.  14,  Criminal  Law,  |  1353.] 

2.  Samk. 

Where,  on  an  application  for  a  continn- 
ance  on  the  ground  of  the  absence  of  a  witness, 
defendant  did  not  ask  tor  a  subpoena  for  the 
witness,  nor  for  time  to  secure  his  attendance 
at  the  trial,  though  be  was  a  resident  of  an  ad- 
joining gounty,  the  application  was  properly  de- 
nied. 

3.  Same— CtiMtJLATiVE  Tesitmont. 

An  application  for  a  continuance  on  the 
STOund  of  the  absence  of  witnesses  whose  testi- 
mony is  cumulative  only  is  properly  denied. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dis. 
Tol.  14,  Criminal  Law,  §{  1328-1330.] 

4.  Sams— Matebiautt  of  Testiuort. 

Where,  on  an  application  for  a  contina- 
ance  on  the  ground  of  the  absence  of  witnesses, 
it  appeared  that  the  witnesses  would  testify  in 
support  of  the  defense  of  insanity  of  accused, 
which  defense  was  not  raised  on  the  trial,  and 
the  witnesses  present  to  testify  in  support  there- 
of were  not  called,  no  ground  for  a  continuance 
waa  shown. 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig. 
yol.  14,  Criminal  Law,  §8  1323-1327.] 

5.  Sake  —  Appeal  —  DiBCBETioR    or    Tbial 
CouET— Continuance. 

The  granting  or  refusing  a  continuance  is 
a  matter  so  largely  resting  in  the  discretion  ot 
the  trial  court  mat  the  Supreme  Court  will  not 
interfere,  unless  such  discretion  has  been  un- 
wisely exercised. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
TOl.  15,  Criminal  Law,  88  3045-3049.] 

8.  BuBOLABT  —  Intent  —  BviDEKCE  —  Ques- 
tion FOB  JUBT. 

Under   R«t.   St   1880,  |  1880  [Ann.    St 

1906,  p.  1290],  declaring  that  one  who  shall  be 
convicted  of  breaking  into  and  entering  the 
dwelling  house  of  another  in  which  there  shall 
be  at  the  time  some  human  being,  with  intent  to 
commit  some  felony  therein,  shall  be  guilty  of 
burglary,  the  jur^  in  determining  the  intent  of 
accused  in  breaking  into  the  dwelling  house  of 
another  are  not  confined  to  what  accused  said 
and  did  before  the  time  he  actually  entered  the 
house,  but  may  consider  all  he  did  and  said 
thereafter,  forming  part  of  the  res  gestas. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Burglary,  i  110. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  908-911 ;    vol.  8,  p.  7593.] 

7.  Same— Sufficiency  of  Evidence. 

On  a  trial  for  burglary,  evidence  held  suf- 
ficient to  support  a  finding  that  the  breaking  by 
accused  into  the  dwelling  house  of  another  was 
with  a  felonious  intent  to  commit  a  felony 
therein,  authorizing  a  conviction. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Burglary,  8  96.] 

Appeal  from  Criminal  Court,  Greene  Coun- 
ty ;  A.  W.  Lincoln,  Judge. 

William  Horn,  alias  Stick  Horn,  was  con- 
victed of  burglary  In  the  first  degree,  and  be 
appeals.    Affirmed. 

Jas.  B.  Delaney,  for  appellant  The  Attor- 
ney General  and  F.  O.  Ferris,  for  tlie  State. 

BURGESS,  J.    On  the  Ist  day  of  Angust, 

1907,  at  the  July  term,  1907,  of  the  criminal 
court  of  Greene  county,  an  Indictment  was  re- 
turned against  the  defendant,  charging  him 
with  burglary  in  the  first  degree.  At  the 
same  term,  and  on  the  23d  day  of  August, 


1907,  defendant's  attorney  filed  a  motion  ask- 
ing for  the  appointment  of  a  lunacy  coininl»- 
slon  to  inljuire  into  the  mental  condition  of 
the  defendant,  which  motion  was  overruled 
by  the  court  On  the  same  day  the  defend- 
ant, by  hhi  attorney,  filed  application  for  a 
continuance,  which  was  overruled.  The  de- 
fendant, being  formally  arraigned,  stood  mute 
and  refused  to  plead,  whereupon  the  court 
ordered  a  plea  of  not  guilty  entered,  and  on 
the  same  day  defendant  was  put  upon  trial 
and  convicted ;  his  punishment  being  assessed 
at  16  years  In  the  penitentiary.  Defendant's 
motions  for  a  new  trial  and  in  arrest  having 
been  overruled,  he  appealed. 

The  evidence  on  the  part  of  the  state  tend- 
ed to  prove  that  defendant  and  his  wife, 
Maud  Horn,  were  divorced  in  May,  1907,  on 
the  petition  of  the  wife,  who  retained  custody 
of  their  child,  aged  about  four  years.  After 
the  divorce  the  woman  and  her  child  went 
to  live  with  her  father,  Jacob  Head,  who  re- 
sided near  Ash  Grove,  Greene  county.  Mo. 
On  Sunday,  July  14,  1907,  Maud  Horn  and 
her  child  were  at  the  home  of  John  Smith, 
about  three-quarters  of  a  mile  south  of  Jacob 
Head's  home.  About  9  o'clock  In  the  evening 
of  that  day  the  defendant.  In  company  with 
one  Morrlssett,  arrived  In  a  buggy  at  the 
Smith  home,  and  Inquired  for  Maud,  bis 
former  wife,  and  the  child.  Stella  Smith, 
daughter  of  John  Smith,  thought  the  defend- 
ant was  intoxicated,  and  she  told  him  that 
Maud  and  the  baby  were  at  the  home  of  Vet 
Head,  Maud's  brother,  across  the  creek.  De- 
fendant and  his  companion  drove  away,  and, 
having  been  informed  by  Mr.  Head  that  the 
woman  and  child  were  at  Smith's,  the  defend- 
ant returned  to  the  Smith  home.  It  was 
then  about  10  o'clock  p.  m.  Mr.  Smith  was 
In  bed  in  a  front  room  of  the  bouse,  and  bla 
daughters,  Stella  and  Mary,  and  Maud  Horn 
and  child,  the  latter  being  side,  were  in  the 
act  of  retiring  in  another  room.  The  defend- 
ant knocked  on  the  front  door,  and  Stella  ask- 
ed him  what  he  wanted.  He  answered  that  he 
wanted  bis  wife  and  baby,  and  asked  Stella  to 
come  to  the  door.  She  replied  that  she  was 
in  her  night  clothes,  and  could  not  come,  and 
be  said  that  she  bad  better  come,  and  began 
rattling  the  screen  door.  Stella  went  back 
to  Maud,  and  asked  her  what  she  should  do, 
and  Maud  told  her  not  to  let  him  in,  as  be 
was  drinking.  Maud  then  concealed  herself 
and  her  baby  in  a  closet  Stella  went  to  the 
door,  unlocked,  and  partly  opened  It,  the 
screen  door  remaining  fastened,  and  the  de- 
fendant asked  ber  to  come  out  Into  the  yard, 
which  she  refused  to  do.  Defendant  then 
said  that  he  was  going  into  the  house,  and 
that  he  wanted  his  wife  and  baby.  She  told 
him  they  were  not  in  the  bouse,  and  that  be 
could  not  come  in.  He  then  said,  "Damn  you. 
Stella  Smith,  I  will  kill  you."  She  closed 
the  door  in  his  face,  and  Immediately  the  de- 
fendant fired  three  shots  from  his  revolver, 
two  of  the  bullets  going  through  the  center 
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of  the  door  and  tbe  third  a  little  higher  ap. 
Hie  defendant  then  went  around  tbe  honse  to 
the  back  door,  which  be  burst  open,  breaking 
the  lock,  which  consisted  of  a  thumb  latch 
and  hook  fastened  on  by  screws.  As  he  was 
about  to  enter,  Mr.  Smith  pointed  his  gun  at 
him,  and  threatened  to  shoot  him  If  he  came 
In.  Defendant  said,  "Kill  me,  I  want  to  die." 
Smith's  gnn  was  not  loaded,  and  the  defend- 
ant shoved  it  aside,  told  Smith  to  stand  back, 
and  sprang  into  the  room,  swinging  bis  re- 
volTer  and  demanding  his  wife  and  baby. 
Stella  ran  into  the  dining  room  to  get  to  the 
telephone,  but  defendant  followed  her,  and 
made  her  hang  up  the  receiver.  She  began 
talking  to  him,  and  tried,  without  avail,  to 
induce  him  to  leava  As  she  was  about  to  go 
back  to  the  room  where  her  father  was,  the 
defendant  grabbed  her  by  the  arm,  and,  polntr 
log  his  revolver  in  her  face,  said  "Death  or 
the  baby."  She  released  herself  and  went 
back  to  her  father's  room,  and  sat  down  by 
him,  but  the  defendant  followed,  and,  again 
raising  bis  revolver,  said  they  would  all  die 
together,  or  he  would  have  his  wife  and  baby. 
Smith  told  him  to  give  up  his  revolver,  and 
he  would  let  him  see  his  wife,  but  the  defend- 
ant refused.  Maud  Horn  escaped  out  of  the 
house  and  hid  herself  and  child  in  some 
weeds  nearby,  and  Mr.  Smith  and  his  daugh- 
ters ran  out  and  went  to  a  neighbor's  house. 
The  defendant's  companion,  Morrissett,  had 
entered  the  house  before  all  had  left,  and 
Maud  heard  them  talking  and  calling  for  her. 
The  next  day  defendant's  revolver,  two  cham- 
I>er8  of  which  were  loaded  and  three  empty, 
was  found  behind  a  log  in  the  yard  of  the 
Smith  home.  It  also  appeared  in  evidence 
that  within  a  week  prior  to  said  July  14, 
1907,  the  defendant  called  two  or  three  times 
at  Smith's  house  and  saw  his  child,  and 
brought  it  ice  cream,  candy,  shoes,  and  stock- 
ings. On  those  occasions  Maud,  his  former 
wife,  was  present,  and  there  was  no  trouble 
or  unpleasantness,  and  the  Smith  family, 
Maud,  and  the  defendant  were  all  on  good 
terms. 

Tbe  defendant  testified  in  his  own  behalf: 
That  he  was  26  years  of  age.  That  he  and 
his  wife  first  had  trouble  in  February  of  the 
same  year,  and  that  it  was  brought  about  by 
his  wife's  parents.  His  wife,  be  said,  applied 
for  divorce  on  April  10,  1907.  and  it  was 
granted  her  while  he  was  in  jail  at  Bolivar, 
Mo.,  on  a  charge  of  attempting  to  kill  his 
child,  which  charge  had  been  brought  by  his 
wife's  brothers.  That  the  day  he  got  out  of 
jail  be  went  to  Jacob  Head's  to  see  his  child, 
and  Mr.  Head  would  not  let  bim  see  it.  A 
few  days  later  his  brother-in-law,  John  Head, 
told  him  there  would  be  no  objection  to  his 
seeing  Us  child,  and,  accompanied  by  his 
sister,  defendant  called  at  Jacob  Head's  and 
saw  tbe  child,  which  was  brought  out  to  the 
road  where  be  was.  On  that  occasion  he  and 
bis  former  wife  talked  in  a  friendly  manner, 
and  she  invited  him  to  come  out  to  Smith's  to 


see  her,  which  invitation  resulted  in  the  vis- 
Its  by  defendant  referred  to  in  tbe  state's 
evidence.  Defendant  further  testified  that, 
when  Stella  Smith  told  him  at  the  front  door 
of  the  Smith  home  that  bis  child  was  not 
there  and  refused  to  let  him  in,  he,  while 
standing  on  the  ground,  shot  with  his  revolver 
through  the  door  to  scare  Stella  in  order  that 
she  might  let  him  in  to  see  bis  child;  that, 
after  the  first  shot,  he  heard  her  run  from 
the  door;  and  that  be  shot  twice  more  to 
frighten  her,  and  not  with  any  intention  to 
kill;  that  he  then  went  to  the  back  door, 
which  was  unlocked,  and  there  he  was  met  by 
Mr.  Smith,  who  had  a  shotgun  in  bis  hands. 
Defendant  denied  that  be  had  any  intention 
to  kill  anybody,  or  that  he  made  the  threats 
testified  to  by  Stella  Smith.  On  cross-exam- 
ination, he  said  that  he  had  been  in  Jail  at 
Bolivar  in  April  on  tbe  charge  of  assaulting 
his  baby  with  intent  to  kill,  and  that  he  re- 
mained In  Jail  until  July  26, 1907.  He  denied 
that  be  pointed  a  pistol  at  Stella  Smith  at 
any  time  while  in  the  house.  He  admitted 
that  he  had  had  a  few  drinks  that  evening, 
but  denied  that  he  was  intoxicated.  He  fur- 
ther admitted  that  he  had  at  other  times  plead 
guilty  to  offenses  as  follows:  February  6, 
1902,  assault ;  January  23,  1904,  fighting  and 
disturbing  the  peace;  July  24,  1905,  gam- 
bling;  September  22,  1905,  flghUng. 

It  is  said  for  defendant  that  the  court  err- 
ed in  overruling  his  application  for  a  continu- 
ance, which  he  insists  was  in  due  form  and 
in  compliance  with  section  2600,  Rev.  St  1899 
[Ann.  St.  1906,  p.  1541].  The  motion  for  a 
continuance  was  filed  on  behalf  of  the  defend- 
ant, and  sworn  to  by  bis  brother,  on  tbe  23d 
day  of  August,  1907,  being  the  same  day  the 
cause  was  set  for  hearing.  One  of  tbe  as- 
signed grounds  for  continuance  was  the  ab- 
sence of  a  number  of  witnesses  to  be  sought 
among  the  Inhabitants  of  Wlnsor,  Shelby 
county,  111.,  whose  names  were  not  then 
known  to  the  affiant,  but  by  whom  defendant 
expected  to  prove  that  he  bad  for  some  time 
been  afflicted  with  a  nervous  trouble  verging 
on  St  Vitus  dance,  that  other  members  of  his 
family  were  similarly  afiUcted,  and  that  the 
grandmother  as  well  as  a  cousin  of  the  de- 
fendant residing  in  IUIdoIs,  were  periodical- 
ly Insane,  the  belief  of  the  affiant  being,  as 
disclosed  by  the  affidavit  that  tbe  testimony 
of  such  witnesses,  if  procured,  would  form 
the  basis  for  an  opinion  of  an  expert  as  to 
the  defendant's  sanity  or  Insanity.  The  af- 
fidavit In  this  regard  is  clearly  insufficient 
as  It  does  not  give  the  names  of  the  persons, 
nor  show  where  they  reside,  as  required  by 
section  2600  [Ann.  St  1906,  p.  1541],  supra. 

Another  alleged  ground  for  continuance  was 
that  one  Emerson,  residing  in  P61k  county. 
Mo.,  was  a  material  witness  for  the  defendant 
and  that  bis  testimony.  If  obtained,  would  oe 
that  the  defendant  even  before  the  commis- 
sion of  the  alleged  offense,  was  possessed  of 
tbe  Idea  that  some  members  of  the  family  of 
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hla  wife  were  Intent  on  taking  his  child, 
Florence  Horn,  away  from  blm,  and  that  de- 
fendant farther  aeemed  to  be  poeaeaaed  of  the 
Idea  to  kill  the  child  rather  than  let  It  be  ao 
taken  from  him  by  a  conaplracy  between  hla 
wife  and  her  relations,  as  defendant  belleTed 
they  bad  so  conspired  to  do;  that  said  idea 
of  defendant  waa  a  delusion,  but  that  defend- 
ant verily  believed  the  same  to  be  true.  As 
to  this  witness,  no  subpoena  was  asked  for 
him,  nor  for  time  to  secure  his  attendance  at 
the  trial,  although,  as  shown  by  the  affidavit, 
he  was  a  resident  of  an  adjoining  county.  We 
think  the  showing  as  to  this  witness  was  alao 
insufficient. 

The  affidavit  further  states  that  four  wit- 
nesses, A.  Ia.  Martin,  EMI  Goforth,  John  Bar- 
ker, and  George  Bryant,  were  In  attendance 
at  the  trial,  and  would  testis  to  substantial- 
ly the  same  matters  that  the  said  Emerson 
would,  if  present;  so  that  the  testimony  of 
said  Emerson  would  have  been  only  cumu- 
lative, and  the  application  on  that  ground  al- 
so was  properly  denied.  Besides,  the  defense 
of  Insanity  was  not  made  upon  the  trial,  nor 
did  either  of  the  witnesses  alleged  in  the  affi- 
davit to  have  been  present  testify.  It  there- 
fore seems  to  us  that  no  ground  for  a  con- 
tinuance was  shown  by  the  affidavit.  More- 
over, the  granting  or  refusing  a  continuance 
is  a  matter  so  largely  resting  In  the.  discretion 
of  the  trial  court  that  the  Supreme  Court  will 
not  interfere,  unless  It  be  made  to  appear 
that  such  discretion  has  been  nnwlsely  ex- 
ercised, which  does  not  seem  to  us  ^  to  have 
been  done  in  this  case.  State  v.  Day,  100  Mo. 
242,  12  S.  W.  365;  State  v.  Banks,  118  Mo. 
117,  23  S.  W.  1079;  State  v.  Rice,  149  Mo. 
461,  51  S.  W.  78;  State  v.  Crane,  202  Mo. 
54,  100  S.  W.  422. 

Defendant  contends  that  the  element  of  In- 
tent to  commit  a  felony  was  absent  at  the 
time  of  the  breaking  and  entering  of  the 
Smith  home,  and  that  an  Intent  formed  after 
such  breaking  will  not  constitute  the  offense 
of  burglary  In  the  first  degree.  Section  1880, 
Rev.  St  1809  [Ann.  St  1906,  p.  1290],  defin- 
ing burglary  In  the  first  degree,  declares  that 
"every  person  who  shall  be  convicted  of  break- 
ing Into  and  entering  the  dwelling  house  of 
another,  in  which  there  shall  be  at  the  time 
some  human  being,  with  intent  to  commit 
some  felony  or  larceny  therein,  first  by 
forcibly  bursting  or  breaking  the  wall  or  outer 
door,  window  or  shutter  of  a  window  of  such 
house,  or  the  lock  or  bolt  of  such  door,  or  the 
fastening  of  such  window  or  shutter,  or,  sec- 
ond, by  breaking  In  any  other  manner,  being 
armed  with  some  dangerous  weapon,  ♦  •  * 
shall  be  adjudged  guilty  of  burglary  in  the 
first  degree."  In  determining  the  question  of 
Intent  upon  the  part  of  the  defendant  In 
breaking  Into  the  Smith  home,  the  Jury  were 
not  confined  to  what  the  defendant  said  and 
did  before  the  time  he  actually  entered  the 
bouse,  but  could  consider  all  that  be  said  and 
did  thereafter,  which  was  part  of  the  res 
gestiB ;  and,  when  the  fact  that  he  went  there 


armed  with  a  loaded  pistol  and  fired  three 
times  through  the  door  be  considered  In  ooor 
nection  with  the  other  facts  and  circumstances 
relating  to  the  breaking  In,  there  was  ample 
evidence  to  Justify  the  Jury's  finding  that  tba 
breaking  waa  with  a  felonious  intent 

Defendant  next  Insists  that  the  demurrer 
interi>osed  by  him  to  the  evidence  at  the  cloae 
of  the  state's  case  should  have  been  sustained. 
The  ground  upon  which  this  contention  is  baa- 
ed Is  that  from  the  time  the  defendant  broke 
Into  the  house  a  period  of  15  minutea  had 
elapsed  before  be  did  anything  which  even 
squints  at  an  assault  or  the  consummation 
of  a  felonious  intent  This,  like  all  other 
facts  in  evidence,  was  for  the  consideration 
of  the  Jury,  and,  as  there  was  ample  evidence 
to  take  the  case  to  the  Jury,  there  was  no  er- 
ror in  overruling  the  demurrer.  It  Is  said  for 
defendant  that  proof  of  statements  of  a  third 
party  (Morrlssett)  made  after  the  defendant 
bad  been  In  the  Smith  home  for  some  time, 
and  after  Stella  Smith,  the  girl  against  whom 
the  defendant  was  charged  to  have  the  feloni- 
ous intent,  had  left  the  house,  constituted  no 
part  of  the  res  gestae,  and  amounted  to  hear- 
say testimony.  The  record  shows  that  the 
court  sustained  an  objection  to  the  Introduc- 
tion In  evidence  of  a  conversation  had  be- 
tweoi  witness  Maud  Horn  and  Morrlssett 
who  was  with  defendant  and  came  into  the 
house  after  Stella  Smith  had  left  so  that  de- 
fendant seems  to  be  in  error  In  saying  that 
such  testimony  was  admitted. 

Finding  no  reversible  error  In  the  record, 
we  affirm  the  judgment    All  concur. 


STATE  V.  BAKER. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  18,  1908.) 

1.  Obiminal,  Liaw— Evidence— Rbs  Gestjs. 

In  a  prosecution  for  murder,  all  that  oc- 
curred at  the  time  of  the  shooting,  which  had 
reference  thereto,  or  connection  therewith,  was 
part  of  the  res  gestse,  and  hence  a  witness  who 
was  wounded  at  the  time  could  testify  as  to  the 
nature  of  the  wound  he  received,  and  as  to 
what  he  said  and  did  following  the  shooting. 

[Ed.  Note. — For  cases  in  ooint,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {{  804,  807.] 

2.  Witnesses— Impbachment^-Ohabactek   of 
Witness- Accused  in  Cbikinai.  Pbosectt- 

TION. 

Where  defendant  in  a  criminal  prosecution, 
testifies,  he  may  be   impeached,   under  the  ez- 

gress  provisions  of  Rev.  St.  1899,  |  2637  [Ann. 
t  1906,  p.  1566],  as  any  other  witness  might 
be,  and  evidence  of  his  general  reputation  for 
truth  and  veracity  Is  admissible  for  that  pur- 
pose. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  50,  Witnesses,  {{  1129-1132.] 

S.  Crtminai,  Law  —  Tbial  —  Akouhbnt  or 
Counsei.— Appeal  to  Pbejudice. 

Where  the  prosecuting  attorney,  at  the  trial 
of  a  negro  for  murder,  remarked,  "if  you  allow 
negroes  to  shoot  each  other,  bow  long  will  it  be 
until  they  are  shooting  you  white  men?"  and 
the  judge  said  that  it  we»  improper  to  appeal  to 
race  prejudice,  or  to  refer  to  defendant's  race, 
and  uat  the  attorney  must  not  repeat  the  re- 
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mark,  bnt  sta/  la  the  record,  thia  auffidently 
ahowed  tlw  conrf  a  disapprorol  of  the  remark. 

[Bd.  Note.— For  caaea  in  point,  see  Cent  Dig. 
roL  14,  Orlminal  Law,  (  lefe.] 

4.  Baicb— Appkai/— Nkomsitt  or  EIxoeftiors 
— Rkyikw  or  KnuHs  ab  to  ABamacnT  or 

COXJKSBL. 

Where,  in  a  criminal  prosecntion,  defendant 
objected  to  remarka  of  the  prosecuting  attornej 
m  hia  argument,  and  no  exception  waa  taken 
that  the  Judge'a  rebuke  to  the  attorney  was  in- 
aafficient,  the  point  ia  waived. 

iEd.  Note. — For  cases  in  point,  see  Cent  Die. 
.  15,  Criminal  Law,  {  2666.] 

5.  Sakk— Apfuoation  job  Nkw  TbiaIt— Af- 
vidavitb. 

An  affidavit,  which  states  that  the  affiant 
left  at  the  house  of  one  of  the  Jury  a  copy  of  a 
paper  containing  a  statement  with  reference  to 
defendant's  trial,  also  the  names  of  the  jurors 
and  the  attorneys,  bnt  which  does  not  state  that 
the  juror  ever  saw  or  read  the  paper,  is  no  proof 
that  the  jury  separated,  or  that  any  of  them 
were  guilty  of  misconduct. 

EEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  (  S88.J 

S.    HOMICIDK  — KVIDEHCS  — SumCIENCY— IW- 
ZCNT. 

IMdence,  in  a  prosecution  for  murder,  held 
sufficient  to  show  a  deliberate  and  premeditated 
assault  with  intent  to  kill. 


i^i.*'5*'-~^0'  c»*e8  In  point  see  Cent  Die. 
'   26,  Homicide,  §(  543^-552.] 


7.  SiAKB— Design  to  Kill  Awothsb. 

One  who,  shooting  at  another  with  intent 
to  kill  him,  hits  and  kills  a  third  person,  is 
as  guilty  as  if  he  had  killed  the  person  shot  at. 

t^^?**-T?'?''  <=*5S»  "1  voint,  see  Cent  Dig. 
ToL  26,  Homicide,  |  23.] 

Appeal  from  Circuit  Coort,  Boone  Coun- 
ty; B.  W.  Hlnton,  Special  Jndge. 

John  Baker  was  convicted  of  murder,  and 
appeals.    Affirmed. 

Boyle  G.  Clark,  for  appellant  The  At- 
torney General  and  N.  T.  Gentry,  for  the 
Stata 

BUBGESS,  J.  At  the  October  term,  1906y 
of  the  Boone  county  circuit  court,  the  de- 
fendant was  convicted  of  murder  In  the  first 
d^;ree,  under  an  indictment  charging  him 
with  said  offense,  for  the  shooting  and  kill- 
ing of  one  Boss  Hall.  His  motions  for  a 
new  trial  and  in  arrest  of  Judgment  haying 
beoi  overruled,  defendant  appealed. 

Aft»  the  grand  jury  returned  the  indict- 
ment in  this  case  Hon.  A.  H.  Waller,  the 
regular  Judge  of  said  court,  was  compelled 
on  account  of  sickness  to  vacate  the  bench, 
and  the  case  was  tried  before  Hon.  B.  W. 
Hintcm,  a  member  of  the  Boone  county  bar, 
who  was  duly  elected  special  Judge.  The 
defendant,  the  deceased,  and  nearly  all  the 
witnesses  on  both  sides  were  negroes.  The 
evidence  for  the  state  tended  to  prove  that 
on  the  16tb  of  June,  1906,  one  Lewis  Berry, 
a  negro,  gave  a  picnic  near  Deer  Park,  Boone 
county,  to  which  was  invited  the  colored  pop- 
ulation of  the  neighborhood.  For  the  ac- 
commodation and  pleasure  of  the  picnickers, 
and  bis  own  enrichment  Berry  erected  din- 
ing and  cooking  booths  and  a  dancing  plat- 
form upon  the  grounds,  and  had  for  sale 
vtrions  table  delicacies  and  liquid  refresh- 


ments. The  picnic  lasted  all  evening,  and 
until  after  midnight  At  10  o'clock,  or  there- 
abouts, the  defendant  raised  a  disturbance 
at  the  dancing  platform,  and  used  some  vile 
and  vigorous  language  in  addressing  those 
aI>ont  him.  Lewis  Berry  stepped  up  to  him 
and  told  liim  to  buab  and  sit  down,  and  the 
defendant  replied:  "Tou  damn  son  of  a 
bitch,  if  you  don't  like  that,  you  don't  have 
to  take  it"  Berry's  wife  had  occasion  to 
leave  the  cooking  booth  and  get  some  meal 
to  be  used  In  connection  with  the  fish  which 
she  was  cooking,  and  she  met  the  defendant 
outside,  who  struck  her  on  the  shoulder,  and 
the  two  engaged  in  a  little  altercation.  Soon 
afterwards  the  defendant  left  the  grounds 
on  Ills  horse,  Elwood  Baker  accompanying 
liim,  and  went  home.  In  the  oourse  of  two 
or  three  hours  the  defendant  returned  to  the 
picnic  grounds,  going  in  through  an  oi)enlng 
in  a  fence,  and,  riding  up  to  a  point  within 
a  few  yards  of  the  eating  booth,  he  said: 
"I  will  kill  all  of  you  sons  of  bitches."  He 
stopped  his  horse,  drew  a  pistol,  and  fired 
three  shots,  one  of  which  took  effect  in  the 
bead  of  Boss  Hall,  who  was  standing  quiet- 
ly near  the  booth,  and  in  the  act  of  lighting 
a  cigar.  The  defendant  Jumped  from  his 
horse,  and  some  one  called  to  Lewis  Berry, 
and  said:  "He  will  kill  you.  Run!  Run!" 
Berry  immediately  made  a  dash  for  the 
woods,  as  did  also  Shannon  Stark,  but  while 
fleeing,  two  additional  bullets  fired  from  the 
defendant's  pistol  struck  and  brought  both 
men  to  the  ground.  When  Berry  fell,  the 
defendant  said:  "I  got  you."  Berry  manag- 
ed to  get  further  Into  the  woods,  and  was 
found  next  morning  concealed  under  a  brush 
pile,  where  he  was  bleeding  and  suffering 
from  the  wound  which  he  bad  received.  The 
state's  evidence  further  tended  to  prove  tbat 
the  defendant  fired  five  shots  from  his  pistol, 
tliat  no  one  else  did  any  shooting,  and  that 
neither  the  deceased  nor  Berry  nor  Starfc 
had  any  weapon  at  the  time  of  the  shooting. 
After  the  shooting  the  defendant  said:  "I 
told  you  that  I  would  get  some  son  of  a  bitch 
here  to-ulght"  The  deceased  was  taken  to 
Columbia,  and  medical  attention  given  him  at 
the  Parker  Memorial  Hospital  until  July  8, 
1906,  when  he  died  from  the  effects  of  the 
bullet  wound  in  his  head.  Dr.  Walter  Hc- 
Nab  Miller  testified  that  he  made  a  post 
mortem  esamlnatlon,  and  found  a  bullet 
wound  on  the  right  side  of  the  head  of  the 
deceased,  about  1  Inch  from  the  median  line 
over  the  ear,  which  wound  was  IMi  Inches 
long  and  1  inch  wide,  piercing  the  brain,  and, 
in  the  opinion  of  the  witness,  said  wound 
caused  the  death  of  the  deceased. 

The  defendant's  evidence  tended  to  prove 
th.at  be  used  some  profane  language  at  the 
dancing  floor  that  night;  that  Lewis  Berry 
told  him  to  stop  cursing,  and  that  Berry's 
wife  came  up  and  began  choking  the  de- 
fendant; that  one  Charles  Vaughn  pulled 
Mra  Berry  away,  and  Lewis  Berry  and  one 
Dave  Jordan  began  cutting  at  defendant 
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He  further  testified  that  he  left  the  picnic 
grounds,  rode  home,  and  went  to  sleep,  and 
then  returned  to  look  for  bis  hat,  which  he 
said  bad  been  knocked  off  his  head  In  the 
scufSe  with  Mrs.  Berry.  After  riding  Into 
the  grounds  he  saw  Lewis  Berry,  who  put 
his  hand  on  his  hip  pocket  as  if  to  draw  a 
pistol,  and  thereupon  he,  the  defendant,  drew 
bis  pistol  and  began  shooting.  He  did  not 
know  that  he  had  shot  the  deceased,  nor 
know  whom  he  did  hit  He  was  unable  to 
give  any  reason  why  Lewis  Berry  and  Dave 
Jordan  did  not  succeed  in  cutting  him  with 
tbeir  knives,  except  that  somebody  inter- 
fered. The  defendant  introduced  some  evi- 
dence to  the  effect  that,  when  Lewis  Berry 
was  found  next  morning,  Berry  asked  the 
boys  to  handle  him  easy,  as  he  was  going 
to  die;  that  he  shook  hands  with  them,  told 
them  good-by,  and  said  he  did  not  know  who 
shot  him.  Most  of  the  witnesses  for  the  de- 
fendant were  his  near  relatives. 

In  rebuttal  the  state  introduced  evidence 
to  prove  that  Lewis  Berry  did  not  make 
the  statement  attributed  to  him  by  defend- 
ant's witnesses,  and  that  neither  Lewis  Ber- 
ry nor  Dave  Jordan  made  any  assault  upon 
defendant  with  knives;  also  that  the  de- 
fendant had  his  hat  on  when  he  returned 
to  the  picnic  grounds  and  commenced  shoot- 
ing. It  was  also  proved  by  the  state  that  the 
reputation  of  two  of  defendant's  witnesses 
for  truth  and  veracity  was  bad. 

The  point  is  made  that  the  court  erred  Ui 
allowing  Lewis  Berry,  over  the  objectlcm  of 
the  defendant,  to  testify  as  to  the  nature 
of  the  wound  he  received,  and  as  to  what 
he  said  and  did  following  the  shooting.  Un- 
der the  law,  as  we  understand  It,  all  that 
occurred  at  the  time  and  place  of  the  shoot- 
ing, which  had  reference  thereto  or  connec- 
tion therewith,  was  part  of  the  res  gestse, 
and  was  properly  admitted  In  evidence  upon 
that  ground.  State  ▼.  Woodward,  191  Mo. 
61T,  90  S.  W.  90;  State  v.  Cavin,  199  Mo. 
154,  97  8.  W.  673;  State  v.  Vaughan,  200 
Mo.  1,  98  S.  W.  2;  State  v.  Spaugh,  200  Mo. 
571,  98  S.  W.  65. 

It  is  contended  that  the  court  erred  In  al- 
lowing the  prosecuting  attorney  to  ask  a 
witness  for  the  state  If  he  knew  Baker's 
(the  defendant's)  reputation  for  truth  and 
veracity  as  an  average  negro.  This  question 
was  objected  to  by  the  defendant  upon  the 
ground  that  his  character  was  not  In  issue, 
and  the  objection  was  sustained.  Defendant 
Insists  that  the  object  of  the  question  was  to 
prejudice  the  Jury  against  him,  and  that  the 
prosecuting  attorney  should  have  been  re- 
buked by  the  court  for  asking  it,  and,  for 
failure  so  to  do,  committed  reversible  error. 
This  occurred  after  Baker  bad  testified  as 
a  witness  in  his  own  behalf,  and  he  was 
then  subject  to  Impeachment  by  evidence  of 
his  general  reputation  for  truth  and  morality 
the  same  as  any  other  witness.  Section  2637, 
Rev.  St.  1899  [Ann.  St  1906,  p.  1566];  State 
V.  Smith.  125  Mo.  2,  28  S.  W.  181;    State  T. 


Weeden,  133  Mo.  70,  84  8.  W.  478;  State  ▼. 
Dyer,  139  Mo.  199,  40  S.  W.  768.  While  the 
question  propounded  was  not  in  proper,  form, 
the  subject  of  the  Inquiry  was  a  proper  one, 
and  the  question  was  presumably  asked  In 
good  faith,  and  the  rebuke  of  the  attorney 
uncalled  for. 

A  further  contention  Is  that  the  court  err- 
ed In  refusing  to  grant  the  defmdant  a  new 
trial  on  account  of  prejudicial  remarks  by 
the  prosecuting  attorney.  The  remarks  com- 
plained of  were  made  by  the  prosecuting  at- 
torney during  his  closing  address  to  the  Jury, 
and  were  as  follows:  "The  parties  to  this 
killing  were  negroes,  and.  If  you  allow  ne- 
groes to  shoot  each  other,  how  long  will  it  be 
until  they  are  shooting  you  white  men?"  Up- 
on objection  by  defendant  to  said  remark 
the  court  said  to  the  piosecutlng  attorn^: 
"Mr.  Harris,  It  Is  Improper  for  you  to  ap- 
peal to  race  prejudice,  or  refer  to  the  race 
of  the  defendant  It  must  not  be  repeated. 
You  must  stay  In  the  record."  It  seems  to 
us  that  this  rebuke,  made  In  most  emphatic 
terms,  was  entirely  sufilctent  and  the  Jury 
could  not  but  have  understood  that  the  court 
strongly  disapproved  of  the  remark.  Be- 
sides, no  exception  was  taken  and  saved 
at  the  time  to  the  insufficiency  of  the  rebuke 
by  the  court  and  the  point  must  therefore 
be  considered  as  waived.  State  v.  Murphy, 
201  Mo.  691,  100  S.  W.  414. 

It  Is  next  contended  that  the  court  erred 
in  allowing  the  Jury  to  separate  after  their 
selection  to  try  the  cause,  and  that  ivon 
the  hearing  of  the  defendant's  motion  for 
a  new  trial,  the  court  should  have  required 
the  state  to  show  that  there  was  no  grounds 
for  prejudice  of  defendant's  cause  on  ac- 
count of  such  separation.  As  supporting  this 
charge,  we  are  referred  to  the  affidavit  of 
one  Frank  Dinwiddle,  in  which,  however, 
there  la  not  one  word  regarding  the  sep- 
aration of  the  Jury,  or  of  Its  conduct  at  any 
time.  It  states.  In  substance,  that  the  affi- 
ant left  at  the  residence  of  Allen  Park,  a 
member  of  the  Jury,  a  copy  of  the  Columbia 
Daily  Times,  of  date  October  22,  1906,  be- 
ing a  paper  published  at  Columbia,  and 
which  contained  a  statement  with  reference 
to  the  trial  of  defendant  also  the  names 
of  the  Jurors  selected  to  try  the  cause,  am<Ktg 
whom  was  one  Allen  Park,  and  the  names 
of  the  attorneys  engaged  In  the  trial;  but 
the  affiant  does  not  even  state  that  Park 
ever  saw  or  read  the  paper.  This  affidavit 
Is  no  proof  whatever  that  the  Jury  separat- 
ed, or  that  Park  or  any  other  member  of 
the  jury  was  guilty  of  misconduct 

A  final  contention  Is  that  the  verdict  of 
the  Jury  was  the  result  of  passion  and  prej- 
udice. There  Is  no  merit  whatever  In  this 
assumption.  No  one,  unprejudiced,  can  read 
the  evidence  disclosed  by  the  record  in  this 
case  without  being  at  once  convinced  that 
this  was  a  deliberate  and  premeditated  as- 
sault, wltb  Intent  to  kill  and  murder  Lewis 
Berry,  or  any  other  negro  who  might  come 
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wttliin  range  of  defendanf  b  deadly  aim;  and, 
although  defendant  shot  at  Berry  with  the 
intention  of  killing  and  murdering  him,  and 
killed  Boss  Hall,  as  charged  in  the  indict- 
ment, he  is  equally  as  guilty  as  if  he  had 
killed  Berry.  State  v.  GUmore,  96  Mo.  651, 
8  S.  W.  350,  »12;  State  v.  Clark,  147  Mo. 
20,  47  S.  W.  886;  State  t.  Gavin,  190  Mo. 
154,  97  S.  W.  573.  In  sach  case  the  feloni- 
ous intent  follows  the  bnllet,  and  the  person 
committing  the  homicide  is  responsible  for 
the  result,  although  he  may  not  in  fact  have 
Intended  to  kill  or  injure  the  person  whom 
he  did  kill. 

Finding  no  reversible  error  in  the  record, 
we  affirm  the  judgment,  and  direct  the  sen- 
tence pronounced  by  the  trial  court  to  be  ex- 
ecuted.   All  concur. 


HOLMES  V.  KANSAS  CITT  et  al.« 

(Supreme  Court  of  Missouri,  Divisioa  No.  1, 

Dec  24,  1907.    RebearinR  Denied 

Feb.  26,  1908.) 

1.  HtrsBAND  AKD  Wife  —  "EBTATEa  by  Bn- 
tiiiett"— Crbation  . 

Where  the  grantees  in  a  deed  are  named 
as  Daniel  H.  and  Lyda  H.,  his  wife,  etc.,  and 
the  granting  clause  i8  "do  by  these  presents 
grant,  bargain  and  sell,  convey  and  confirm  un- 
to the  said  (grantees),  their  beiia  and  assigns," 
etc.,  an  estate  by  the  entirety  is  created  in  the 
grantees. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Husband  and  Wife,  §§  71-89. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2414.] 

2.  Eminent  Domain  —  Compensation  —  Pb»- 
BONS  Entitled — Husband  and  Wife. 

Where  a  husband  and  wife  have  an  estate 
in  the  entirety  in  real  estate,  the  wife  has  a 
substantial  and  recognized  interest  in  the  in- 
heritance, which  must  be  paid  for  before  it  can 
be  taken  or  damaged  for  public  purposes. 

3.  Husband  and  Wife— Estate  bt  Entise- 
TT— AcnoNB — Capacitt  to  Sue. 

Where  a  hnsband  and  wife  have  an  estate 
by  the  entirety  in  land,  the  wife  may  sue  for 
the  possession  thereof  as  against  all  persons  ex- 
cept the  husband. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
TOl.  26,  Husband  and  Wife,  §  756.] 

4.  Eminent  Domain  —  Compensation  —  Con- 
STrruTioNAL  and  Statutoby  Pbovisions— 
"Payment  into  Court." 

The  Constitution  provides  that  private  prop- 
erty shall  not  be  taken  or  damaged  for  public 
nse  without  just  compensation,  and  until  the 
same  shall  be  paid  to  the  owner  or  into  court 
for  the  owner,  the  property  shall  not  be  dis- 
turbed, or  the  proprietary  rights  of  the  owner 
therein  vested.  Kansas  City  Charter,  art  10,  S 
28,  provides  that  the  city  sliall  not  be  entitled 
to  possession  of  any  i>arcel  of  property  taken 
under  the  provisions  of  the  article  until  full 
payment  of  the  compensation  therefor  as  de- 
termined I>e  made  or  paid  into  court  for  the 
nse  of  the  persons  in  whose  favor  such  judg- 
ment may  have  been  rendered,  or  who  may  be 
lawfully  entitled  to  the  same.  Kansas  City 
brought  proceedings  to  condemn  land  belonging 
to  plaintiff  and  her  husband  by  the  entirety. 
Notice  was  given  to  the  husband  and  others  pos- 
sibly interested,  but  no  notice  was  given  to  the 
wife.  Damages  were  assessed  and  approved  by 
the  court,  but  before  title  was  decreed  in  the 
city,  it  filed  another  suit  in  the  nature  of  a 


bill  of  interpleader  against  tbe  husband  and 
others,  to  which  the  wife  was  not  a  party,  in 
which  the  parties  named  were  required  to  inter- 
plead and  show  their  respective  rights  to  the 
fund,  and  the  damage  assessed  was  paid  into 
court  in  the  interpleader  suit.  Held,  that  the 
term  "into  court,"  as  used  in  the  Constitution 
and  charter,  means  in  condemnation  proceedings, 
and  the  payment  in  the  interpleader  suit  was 
not  a  payment  into  court  for  the  benefit  of  the 
wife,  and,  by  failing  to  mention  the  wife  in 
this  bill  of  interpleader,  the  suit  negatived  the 
idea  that  any  money  had  ever  been  paid  into 
court  for  the  use  of  the  wife. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  5247,  5253.] 

6.  Same— Conditions  Pbecedent  to  Right  of 
Taking — Payment  to  Owneb. 

The  constitutional  provision  contemplates 
that  the  compensation  snail  be  paid  before  the 
property  can  be  disturbed,  and  it  is  not  met  bv 
a  conditional  deposit  by  way  of  security,  nor  by 
deposit  in  court  of  damages  assessed  for  the  use 
of  other  property,  nor  by  payment  into  court  for 
the  special  purpose  of  having  the  court  deter- 
mine wliich  of  certain  parties,  not  including  the 
owner  in  question,  is  entitled  to  the  same,  and 
where  no  money  was  paid  to  one  having  an 
estate  by  the  entirety,  in  property  sought  to  be 
taken  in  condemnation  proceedings,  and  no  de- 
posit was  made  for  her  use  or  benefit,  there  was 
no  such  payment  as  would  entitle  the  city  to 
take  possession. 

6.  Samr— Remedies  of  Ownebs— Injunction. 
Where  a  city  seeking  to  take  property  un- 
der condemnation  proceedings  has  not  paid  one 
owing  an  estate  by  the  entirety  in  the  prop- 
erty in  question,  nor  made  the  deposit  for  her 
nse  required  by  law,  she  may  enjoin  the  city 
from  interfering  with  the  property. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  {  768.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Jas.  H.  Slover,  Judge. 

Injunction  by  Lyda  M.  Holmes  against 
Kansas  City  and  another  to  enjoin  the  re- 
moval of  a  house  from  certain  premises, 
which  the  city  had  attempted  to  condemn  for 
public  use.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.  Reversed  and  remand- 
ed, with  directlona 

In  1886  the  plaintiff  and  her  husband, 
Daniel  B.  Holmes,  acquired  title  to  a  tract 
or  parcel  of  land  or  lot  in  Kansas  City,  Mo., 
the  particular  description  of  which  will  serve 
no  good  purpose  here.  The  deed  to  them  and 
which  was  of  record  is  such  as  created  an  es- 
tate by  the  entirety,  and  from  that  time  on 
they  continued  as  tenants  by  the  entirety. 
On  this  tract  or  parcel  of  land  was  a  brick 
dwelling  house  and  other  improvements.  In 
February,  1901,  the  defendant,  the  city  of 
Kansas  City,  t>eing  desirous  of  opening  up 
what  Is  called  "Admiral  Boulevard,"  and  for 
that  purpose,  to  acquire  a  portion  of  this  and 
other  tracts  of  land  in  said  city,  after  pass- 
ing In  October,  1900,  the  necessary  ordinance, 
instituted  Its  condemnation  proceeding  in  the 
circuit  court  of  Jackson  county  under  the 
charter  provision  of  said  city  relative  there- 
to. The  said  city  filed  a  certified  copy  of 
said  ordinance,  together  with  a  plat  of  the 
property  to  be  taken  or  damaged  by  the  city 
in  constructing  this  boulerard.  This  pint 
gave  the  names  of  the  owners  of  the  proper- 


*For  opiDlon  on  motion  to  modify  Judgment,  see  108  S.  W.  U34. 
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ty,  and  u  to  this  tract  or  parcel,  which  la 
known  throaghout  this  proceeding  as  tract 
79,  the  names  of  Daniel  B.  Holmes  and  the 
Jarvls-Conklln  Mortgage  Trust  Company  and 
Samuel  M.  Jaryls,  trustee,  were  named  as 
owners.  The  name  of  Lyda  M.  Holmes  did 
not  appear  upon  this  plat  In  that  proceed- 
ing the  court  record,  omitting  therefrom  the 
ordinance  mentioned  therein,  is  as  follows: 
"In  the  matter  of  the  condemnation  of  land 
for  the  opening  and  establishing  a  boulevard 
In  the  North  Park  District  In  Kansas  City, 
Missouri,  under  ordinance  of  Kansas  City,  Mis- 
souri, No.  15,S50,  entitled  'An  ordinance  to 
open  and  establish  a  boulevard  along  Seventh 
street,  Sixth  street  and  other  lands  in  the 
North  Park  District  in  Kansas  City,  Jackson 
county,  Missouri,'  approved  on  October  9th, 
A.  D.  1900.  Now,  on  this,  the  sixteenth  day 
of  February,  A,  D.  1901,  in  this,  the  circuit 
court  of  Jackson  county,  Missouri,  at  Kansas 
City,  Division  No.  2,  comes  Kansas  City,  Mis- 
souri, by  its  counselor,  B.  B.  Mlddlebrook, 
and  by  Delbert  J.  Haff,  attorney  and  counsel- 
or of  the  board  of  park  commissioners,  has 
caused  to  be  filed  in  this  court  a  certified 
copy  of  an  ordinance  of  said  city.  No.  15,550, 
approved  by  the  mayor  of  said  city  on  the 
9th  day  of  October,  A.  D.  1900,  and  entitled 
'An  ordinance  to  open  and  establish  a  boule- 
vard along  Seventh  street.  Sixth  street  and 
other  lands  in  the  North  Park  District  in 
Kansas  City,  Jackson  county,  Missouri,'  and 
has  caused  also  to  be  filed  a  statement  by 
plat  prepared  by  the  city  engineer  of  said 
city,  as  provided  by  law,  containing  a  correct 
description  of  the  several  lots  or  parcels  or 
private  property  to  be  taken  or  damaged,  and 
containing  also  the  names  of  the  owners,  so 
far  as  known,  of  such  lots  or  parcels  of  land 
or  any  estate  or  Interest  therein,  who  were 
such  at  the  time  of  taking  effect  of  said  or- 
dinance, and  the  court  being  fully  advised 
in  the  premises  doth  make  the  following  or- 
der herein,  to  wit:  To  all  persons  whom  it 
may  concern.  Whereas,  a  certified  copy  of 
ordinance  of  Kansas  City,  Missouri,  No.  15,- 
550,  and  entitled  'An  ordinance  to  open  and 
establish  a  boulevard  along  Seventh  street, 
Sixth  street  and  other  lands  in  the  North 
Park  District  in  Kansas  City,  Jackson  coun- 
ty, Missouri,'  has  been  by  the  board  of  park 
commissioners  of  said  city  caused  to  be  filed 
in  the  circuit  court  of  Jackson  county,  Mis- 
souri, at  Kansas  City,  the  goieral  object  and 
nature  of  which  ordinance  is  to  open  and 
establish  a  boulevard  in  the  North  Park  Dis- 
trict of  Kansas  City,  Missouri,  fully  set  out 
and  described  in  said  ordinance,  and  to  take 
and  damage  certain  private  property  for  said 
purposes,  describing  the  private  property  so 
to  be  taken  or  damaged,  and  prescribing  the 
limits  within  which  private  property  shall 
be  deemed  benefited  by  the  proposed  Improve- 
ments and  be  assessed  and  charged  to  pay 
compoisation  therefor,  which  said  ordinance 
is  spedflcally  as  follows,  to  wit:  •  •  • 
And  said  board  of  park  oommlsBloners  had 


caused  to  be  filed  also  a  statemoit  by  plat 
prepared  by  the  city  engineer  of  said  city,  as 
provided  by  law,  containing  a  correct  deaorlp- 
tlon  of  the  several  lots  or  parcels  of  private 
property  to  be  taken  or  damaged,  and  con- 
taining also  the  names  of  the  owners,  so  far 
as  known,  of  such  lots  or  parcels  of  land,  or 
of  any  estate  or  Interest  therein,  who  were 
such  at  the  time  of  taking  effect  of  said  ordi- 
nance. Now,  therefore,  all  and  each  of  yon 
who  may  be  concerned  in  said  proceedings 
are  hereby  notified  that  the  twoity-thlrd  day 
of  March,  A.  D.  1901,  is  the  day,  and  the 
courtroom  of  Division  No.  2,  of  the  circuit 
court  of  Jackson  county,  Missouri,  at  Kansas 
City,  at  the  county  courthouse  in  Kansas  City, 
Missouri,  is  the  place  hereby  appointed  and 
fixed  for  the  impaneling  of  the  Jury  to  as- 
certain the  comx>ensation  for  the  property  to 
be  taken  or  damaged  under  said  ordinance, 
and  the  amount  of  benefits,  if  any,  to  be  as- 
sessed against  the  property  within  the  bene- 
fit district,  and  to  make  assessments  to  pay 
for  the  property  to  be  taken  and  damaged, 
and  for  the  ascertainment  of  the  compensa- 
tion to  be  paid  for  the  property  to  l>e  taken 
or  damaged,  and  the  amount  of  the  benefits 
to  be  assessed  to  pay  therefor.  And  the 
court  further  orders  that  the  parties  owning 
or  having  an  interest  tn  the  real  estate  pro- 
posed to  be  taken  or  damaged  by  said  ordi- 
nance be  served  within  said  city  with  a  copy 
of  this  order,  either  by  delivering  to  each  of 
said  owners  or  parties  interested,  at  any  time 
before  the  said  day  fixed  herein  for  the  hear- 
ing as  aforesaid,  a  copy  of  this  order,  or  by 
leaving  such  copy  at  the  usual  place  of  abode 
with  some  member  of  their  respective  fam- 
ilies over  the  age  of  15  years,  and  in  case  of 
corporations,  by  delivering  such  copy  to  the 
president,  secretary  or  some  managing  officer, 
or  to  any  agent  of  such  corporations,  in 
charge  of  any  office  or  place  of  business  of 
such  corporations,  as  by  the  charter  of  said 
city  provided.  And  the  court  further  orders 
that  this  order  be  published  in  each  issue  of 
the  Kansas  City  Mall,  the  newspaper  doing 
the  city  printing  for  Kansas  City,  Missouri, 
for  four  successive  weeks,  the  last  insertion 
to  be  not  more  than  one  week  prior  to  the 
day  fixed  for  said  hearing." 

The  plat  mentioned  in  said  order  and  filed 
with  the  certified  copy  of  the  ordinance,  as 
above  stated,  had  thereon  the  following  cer- 
tificate: "I  hereby  certify  that  this  state- 
matt  by  map  contains  a  correct  description 
of  the  several  lots  or  parcels  of  private  prop- 
erty to  be  taken  or  damaged  as  provided  by 
ordinance  of  the  mayor  and  common  council 
of  Kansas  City,  Missouri,  No.  15,550,  ap- 
proved October  9th,  A.  D.  1000,  and  contains 
also  the  names  of  the  owners  so  far  as 
known,  of  such  lots  or  parcels  of  lands  to  be 
taken  or  damaged,  or  of  any  estate  or  inter- 
est therein,  who  were  such  at  the  date  of 
the  taking  effect  of  said  ordinance  provid- 
ing for  the  taking  and  damaging  of  said 
private  property.    Bobert  W.  Wadddl,  Olty 
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Engineer."  "Office  of  Board  of  Park  Oom- 
mlssionera,  Kansas  City,  MlBSOuri.  I  here- 
by certify  that  the  annexed  map  was  deliT- 
ered  by  the  city  engineer  of  Kansas  City, 
MlBsoorl,  to  the  board  of  park  commission- 
ers of  said  city  this  7th  of  January,  1901. 
Witness  my  hand  and  the  seal  of  said  board 
the  day  and  date  last  aforesaid.  Geo.  B. 
Keasler,  Secretary.  [Seal  of  Board  of  Park 
CommlsslonerB  of  Kansas  City,  Mo.]  Filed 
Feb.  16,  1901.  H.  M.  Stonestreet,  Clerk.  D. 
EL  McClanahan,  B.  0."  The  return  made 
by  the  officer  serving  this  order  showed  serv- 
ice upon  Daniel  B.  Holmes,  but  not  upon 
Lyda  M.  Holmes.  It  also  showed  no  service 
as  to  the  trust  company  or  Its  trustee,  but 
aa  to  ^em  a  non  est  was  made.  This  con- 
demnation proceeding  was  proceeding  No. 
2,619  In  the  circuit  court  of  Jackson  coun- 
ty. Daniel  B.  Holmes  filed  a  claim  for  dam- 
ages In  this  proceeding,  claiming  ownership 
of  the  property.  A  condemnation  Jury  was 
appointed,  and,  on  October  2lBt,  returned 
their  verdict  and  assessment  of  damages, 
which,  as  to  tract  No.  79,  was  $2,737.50.  Jan- 
nary  18,  1902,  the  court  entered  Judgment 
on  the  verdict  returned  by  said  Jury,  approv- 
ing eald  report  and  verdict  in  every  par- 
ticular. November  29, 1902,  the  court  entered 
Judgment,  flndlng  that  all  the  tracts  and  par- 
cels of  land  had  been  paid  for  and  decreed 
title  in  Kansas  City  for  the  public  use  afore- 
said. On  November  1,  1902,  Kansas  City,  as 
plaintiff,  filed  another  suit,  being  case  No. 
9,895,  which  was  In  the  nature  of  a  bill  of 
interpleader,  against  Edward  R.  Heald,  Dan- 
iel B.  Holmes,  Samuel  M.  Jarvis,  the  Jarvls- 
Conckiln  Mortgage  Trust  Company,  and  a 
number  of  other  parties,  but  Lyda  M.  Holmes 
was  not  a  party  to  this  proceeding.  In  this 
case,  the  city  sought  to  have  all  parties 
brought  into  court  and  have  them  interplead 
and  establish  their  respective  claims  to  the 
several  sums  of  damages  awarded  in  the  con- 
demnation suit,  first  above  described. 

On  November  17th,  the  city  for  the  first 
time  paid  Into  court  the  sum  of  $2,737.50, 
awarded  as  damages  In  the  condemnation 
suit,  and  this  payment  was  made  In  the  in- 
terpleader suit,  case  No.  9,895,  as  appears  by 
the  clerk's  memoranda  on  the  flies  in  case 
No.  2,619,  which  memoranda  Is  in  this  lan- 
guage: "Nov.  17,  1902.  Rec'd  of  city  in  case 
9396,  the  sum  of  $2,737.50,  on  tract  79." 
Tract  No.  79  was  also  known  to  the  plead- 
ings in  the  interpleader  suit.  In  this  Inter- 
pleader suit,  Lyda  M.  Holmes  was  not  serv- 
ed, and  did  nothing  therein.  Daniel  B. 
Holmes  flies  his  tnterplea  claiming  the  whole 
fond  thus  paid  Into  court.  The  mortgage 
OMnpany  and  its  trustee  filed  its  answer  dis- 
claiming any  interest  in  the  said  fund  of  $2,- 
737.50,  thus  paid  In  with  the  bill  of  inter- 
pleader. The  court  th^-eupon  decreed  that 
■aid  Daniel  B.  Holmes  was  entitled  to  the 
fond,  and  the  same  was  paid  to  him  March 
aO,  1903.  Shortly  thereafter,  Michael  Ross, 
under  a  contract  of  purchase  from  the  city, 


entered  said  premises,  and  began  to  remove 
the  house  therefrom  which  he  claimed  to 
Iiave  pnrchased  from  the  city,  and  thereupon 
Lyda  M.  Holmes,  the  plaintiff  herein,  In- 
stituted the  case  at  bar,  which  is  an  injunc- 
tion suit,  wherein  she  alleges  her  interest 
In  the  property  hereinabove  stated;  that 
she  was  and  had  been  for  some  time  in  pos- 
session thereof,  renting  the  same;  that  she 
bad  never  been  paid  for  her  Interest  in  said 
property,  and  asks  relief  as  follows:  "Where- 
fore, plaintiff  prays  the  court  that  the  de- 
fendants and  each  of  them,  their  agents,  at- 
torneys, representatives,  servants,  and  em- 
ployes be  forever  perpetually  enjoined  and 
restrained  from  tearing  down  or  removing 
said  brtck  dwelling  house,  or  any  part  there- 
of, from  said  tract  of  land,  from  in  any  man- 
ner whatever  Interfering  with  or  disturb- 
ing the  earth  or  soil  of  said  tract  of  land, 
or  any  of  the  Improvements  thereon,  and 
from  making  any  public  use  whatever  of  said 
tract  of  land  as  a  boulevard  or  otherwise, 
and  for  such  other  and  further  relief  as  the 
plaintiff,  in  equity  and  good  conscience,  may 
be  entitled  to,  and  for  costs  of  suit,"  etc. 

Defendant,  by  answer,  pleads  the  condem- 
nation proceeding  and  the  Interpleader  pro- 
ceeding aforesaid,  the  claim  of  the  money 
made  by  Daniel  B.  Holmes;  the  Judgments 
in  each  of  said  proceedings;  the  payment 
of  the  money  to  Daniel  B.  Holmes ;  and  fur- 
ther avers  that  Daniel  B.  Holmes  was  per- 
sonally served  In  the  condemnation  proceed- 
ing, and  that  bis  wife  was  told  by  him  of 
such  proceeding  and  the  nature  thereof.  Up- 
on the  trial  of  this  cause  It  was  admitted, 
subject  to  relevancy  and  competency,  as  fol- 
lows: "It  is  admitted  that,  prior  to  the 
trial  of  the  case  In  condemnation  and  during 
the  pendency  of  that  action,  plaintiff,  Mrs. 
Holmes,  was  informed  by  her  husband  of  the 
fact  that  he  had  been  served  with  a  copy 
of  the  order  of  the  court  of  the  pendency 
of  the  action  for  the  taking  of  this  property 
among  other  property  for  the  purpose  of  the 
establishing  of  a  twulevard."  By  Its  Judg- 
ment upon  the  trial  of  the  cause,  the  court 
dismissed  plaintiff's  bill  and  entered  Judg- 
ment against  her  for  costs.  Motion  for  new 
trial  was  filed,  but  overruled,  and  plaintiff 
appealed.  The  respective  contentions  of  the 
parties  will  be  noticed  in  the  course  of  the 
opinion. 

Johnson  &  Lucas,  for  appellant  Ejdwln 
C  Meservey  and  Wm.  A.  Knotts,  for  re- 
stmndents. 

GRAVES,  J.  (after  stating  the  facts  as 
above).  The  contentions  in  this  case  may  be 
summarized  thus:  Plaintiff  clahns  ttiat  she 
had  an  interest  In  tract  No.  79,  and  that  it 
cannot  be  taken  for  the  public  use  indicated 
without  Just  compensation.  She  further 
claims  that  she  has  never  been  compensated 
in  any  way,  or  in  either  of  the  two  pro- 
ceedings mentioned  above.  She  claims  that, 
inasmuch  as  she  was  a  known  owner  resld- 
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Ing  In  Kansas  City,  and  the  court  having 
made  an  order  for  personal  seryices  as  to 
such  owners  In  the  condemnation  proceed- 
ing, and  no  such  service  was  had  upon  her, 
she  was  not  a  party  to  that  proceeding,  and 
In  no  way  bound  thereby.  She  further  con- 
tends that  even  If  she  was.  In  contemplation 
of  law,  a  party  to  the  condemnation  pro- 
ceeding, yet  as  no  payment  of  damages  was 
made  to  her,  and  no  money  deposited  In 
court,  in  that  proceeding  for  her  as  the  as- 
sessed damages  on  tract  79,  she  Is  in  no  way 
bound  by  the  decree  In  that  case,  and  would 
not  be  bound  thereby  by  the  payment  Into 
court,  In  another  proceeding  to  which  she 
was  not  a  party,  the  sum  assessed  as  dam- 
ages In  the  condemnation  proceeding.  Her 
contention  Is  thus  double  In  character,  and 
proceeding  in  reverse  order,  as  the  more 
natural  coarse,  where  the  determination  of 
the  latter  contention,  may  determine  the 
case,  we  will  take  up  the  latter  contention 
first 

1.  That  Mrs.  Holmes  has  not  been  compen- 
sated for  her  Interest  in  this  property  stands 
out  In  bold  relief  on  the  record  before  us. 
In  fact,  It  Is  not  contended  that  she  has  been 
paid  a  cent  Nor  do  we  take  it  that  It  Is  se- 
riously contended  that  she  had  or  has  no 
such  interest  as  entitles  her  to  compensation 
under  the  constitutional  provision  requiring 
compensation  for  private  property  when  tak- 
en for  public  use.  If  such  were  contended, 
the  contention  would  not  be  well  founded. 
The  city's  contention  is  that  the  money  was 
paid  into  court  for  her  benefit  and  that 
question  we  discuss  later.  That  Mrs.  Holmes 
had  an  Interest  such  as  to  bring  her  within 
the  constitutional  guarantee,  we  think  is 
well  settled.  The  deed  to  the  property  made 
Mr.  and  Mrs.  Holmes  tenants  by  the  entire-, 
ty.  The  grantees  are  thus  named  In  the 
deed  conveying  the  title  to  the  Holmeses: 
"And  Daniel  B.  Holmes  and  Lyda  M.  Holmes, 
his  wife,  of  the  connty  of  Jackson,  state 
of  Missouri,  parties  of  the  second  part" 
And  the  granting  clause  Is  "do,  by  these 
presents,  grant  bargain  and  sell,  convey  and 
confirm,  unto  the  said  parties  of  the  second 
part  their  heirs  and  assigns,"  etc.  So  that 
there  is  no  question  that  there  was  created 
an  estate  by  the  entirety.  Such  an  estate 
gave  to  Mrs.  Holmes  an  Interest  in  the  proi>- 
erty  which  must  be  paid  for  prior  to  its 
seizure  and  use  for  a  public  purpose.  The 
case  of  Grosser  v.  City  of  Rochester,  60  Hun 
(N.  Y.)  loc.  cit  380,  15  N.  Y.  Supp.  62,  Is 
exactly  In  point  This  was  an  injunction  by 
the  wife  to  enjoin  the  city  from  constructing 
a  sewer  across  property  held  by  herself  and 
husband  as  tenants  by  the  entirety.  The 
husband  had  been  made  a  party  to  the  con- 
demnation proceeding,  but  the  wife  had  not 
The  money  bad  been  paid  into  court  in  the 
condemnation  proceeding  for  the  benefit  of 
the  husband.  The  city  let  a  contract  for  the 
cosstmctlon   of  the  sewer,   and   the   work 


was  progressing  when  the  suit  was  brought 
Both  the  city  and  contractor  were  made 
parties  defendant  In  that  case,  the  court 
said:  "We  agree  with  the  learned  referee, 
and  for  the  reasons  well  stated  by  him  in  bis 
opinion,  that  service  of  notice  upon  the  hus- 
band, and  his  appearance  in  the  proceeding, 
did  not  make  the  wife  a  party  thereto,  nor 
bind  her  interest  in  the  property,  and,  there- 
fore, tliat  as  against  her  the  city  acquired  no 
right  in  the  premises;  but  we  cannot  agree 
with  him  that  she  had  no  rights  in  the 
premises  which  were  liable  to  be  injurious- 
ly affected  by  the  building  of  the  sewer 
under  the  proceedings  actually  had.  It  is 
true  that  under  the  doctrine  of  Bertles  v. 
Nunan,  during  the  Joint  lives  of  the  hus- 
band and  wife,  the  husband  has  the  right  to 
the  ezclusire  benefit,  use,  possession,  and 
control  of  the  land,  and  may  take  all  the 
profits  thereof;  and  may  mortgage  or  con- 
vey an  estate  to  continue  during  the  Joint 
lives ;  but  he  may  not  make  any  disposition 
of  the  land  that  would  prejudice  the  right 
of  the  wife  in  case  she  should  survive  him. 
Bertles  t.  Nnnan,  92  N.  T.  156,  44  Am.  Rep. 
861 ;  Coleman  v.  Bresnaham,  54  Hun  (N.  T.) 
619,  8  N.  T.  Supp.  15&  The  husband,  there- 
fore, might  have  granted  the  right  of  way 
during  the  Joint  lives,  with  provisions  against 
a  permanent  injury  to  the  freehold;  and. 
whatever  he  might  grant  the  city  might  ac- 
quire from  him  by  condemnation  proceed- 
ings to  which  he  alone  was  made  a  party. 
But  this  is  not  what  bad  been  done  In  this 
case.  Here  the  city  has  proceeded  against 
the  husband  as  the  sole  owner  of  the  title 
to  acquire  a  perpetual  easement  In  the  land, 
which  Includes  the  right  for  all  time  to  main- 
tain the  sewer  and  to  enter  upon  the  property 
to  repair  and  renew  it  All  these  rights  the 
city  has  already  acquired  on  the  face  of 
the  record,  and  Its  counsel  is  contending  here 
that  it  lias  in  fact  acquired  them  against  the 
plaintiff  by  the  proceeding  against  the  hus- 
band. The  learned  referee,  while  holding 
the  contrary,  suggests  in  substance,  that  it 
will  be  time  for  her  to  contest  the  claim  of 
the  city  when  her  title  shall  become  absolute 
by  survivorship.  But  suppose  the  sewer  Is 
built  and  put  to  its  proper  use  of  draining 
a  large  and  populous  city,  and  then  her  hus- 
band dies.  How  shall  she  proceed  to  assert 
and  enforce  her  rights?  If  the  city  decline 
to  recognize  them,  shall  she  tear  up  or  cut 
off  the  sewer,  or,  as  the  referee  suggests,  re- 
strain the  city  from  its  use?  and  In  either 
case  with  how  much  more  of  Inconvenience 
and  expense  than  if  she  had  taken  her  reme- 
dy when  those  rights  were  only  threatened 
with  Invasion.  Or  suppose  the  husband  dies 
when  the  work  is  only  fairly  under  way,  with 
her  lot  divided  by  an  excavation  and  the 
earth  and  rock  which  has  been  thrown  out 
of  it  Her  title  has  now  become  sole  and 
at>solute,  and  the  city  has  no  right  to  proceed 
a  step  further  with  the  work.   Bat  they  have 
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I>aid  for  the  damage  so  far  done  In  the  award 
made  by  the  husband,  and  If  the  plaintiff 
stop  the  work  where  It  is,  she  may  restore 
the  lot  to  its  pn^jer  condition  at  her  own 
expense.  It  seems  very  clear  that  the  plain- 
tiff has  rights  by  virtae  of  her  Joint  tenancy 
which  are  liable  to  be  seriously  Impaired 
by  the  action  which  the  defendants  are  about 
to  take.  We  think  the  learned  referee  erred 
in  the  latter  of  his  conclusions  above  mention- 
ed, and  that  the  plaintiff,  upon  the  facts  ap- 
pearing by  the  record,  was  entitled  to  the  re- 
straining process  of  the  court  to  prevent  the 
prosecution  of  the  work  on  the  plaintiff's 
property  until  they  have  acquired  the  right 
as  against  her." 

The  action  by  the  city  in  the  case  at  bar  ap- 
propriates a  part  of  the  tract  of  land  and 
damages  the  remainder,  as  found  by  the  ver- 
dict and  Judgment.  The  inheritance  Itself 
Is  stricken  at,  and  in  part  destroyed,  and  in 
another  part  damaged.  It  has  always  been 
held  that,  in  a  case  wherein  the  inheritance 
itself  is  involved,  the  wife  must  Join  in  the 
action.  In  2  Wash,  on  Real  Pr<^perty  (3d 
Ed.)  p.  306,  It  is  put  thus:  "They  are  not 
properly  Joint  tenants  of  such  lands,  since, 
though  there  is  a  right  of  survivorship,  nei- 
ther can  convey  so  as  to  defeat  this  right  in 
the  other.  Each  takes  an  entirety  of  the  es- 
tate. *  *  *  As  the  husband  is  entitled 
to  the  entire  rents  of  the  wife's  lands,  except 
as  hereinbefore  stated,  It  follows  that  he 
alone  can  sue  for  an  Injury  to  the  estate 
which  affects  these.  But  If  the  Injury  affect 
the  inheritance,  the  action  most  be  in  their 
Joint  names,  and  it  will  survive  to  her  if  she 
outlives  him."  This  Joinder  of  parties  is  ob- 
viated by  our  statute  pertaining  to  married 
women.  Baines  v.  Bullock,  129  Mo.  117,  31 
S.  W.  342.  But  the  point  we  are  now  mak- 
ing is  that  the  wife  had  a  substantial  and 
recognized  Interest  In  the  inheritance,  and 
could  maintain  an  action  when  injury  was 
done  thereto.  Sach  is  her  interest  that  she, 
without  Joining  her  husband,  can  sue  for  the 
possession  thereof  as  against  all  persons  ex- 
cept the  husband.  Baines  v.  Bullock,  supra. 
In  that  case,  we  said:  "But  it  is  urged  that, 
as  the  estate  is  Invested  in  the  husband  and 
wife  by  the  entirety,  the  statute  giving  the 
wife  a  right  of  action  does  not  authorize  her 
to  sue  alone  for  the  violation  of  the  Joint 
rights  of  herself  and  husband.  But  an  es- 
tate of  this  character  Is  not  a  Joint  or  com- 
mon estate.  The  conveyance  vests  in  the 
busband  and  wife  each  the  entire  estate,  not 
a  Joint  interest  Bach  is  entitled  to  posses- 
sion as  against  every  person  except  the  oth- 
er. It  is  tme  the  estate  is  entire  and  cannot, 
by  partition  or  otherwise,  be  segregated  while 
the  marital  relation  exists,  so  as  to  give  each 
grantee  either  an  nndivlded  interest  in  the 
land,  or  a  right  in  severalty  to  a  particular 
part  of  it  Russell  v.  Russell,  122  Mo.  235, 
28  &  W.  677,  43  Am.,  St  Rep.  581.  But  It 
la  also  true  that  the  grant  vests  in  each  gran- 
tee the  entire  estate.    The  statute  abolishes 


the  legal  imity  between  husband  and  wife, 
which  gave  rise  to  the  estates  by  the  en- 
tirety, but  the  estate  itself  has  not  been  abol- 
ished. Section  8844,  Rev.  St.  1889.  The  mar- 
ital control  by  the  husband  over  the  real  es- 
tate of  the  wife  is  removed,  and  she  is  given 
the  power  to  sue  'at  law  or  in  equity  with 
or  withont  her  husband  being  Joined  with 
her  as  a  party.'  The  right  to  sue  in  her  own 
name  seems  to  be  unlimited.  That  she  has 
the  right  to  sue  in  ejectment,  to  recover  pos- 
session of  her  land,  has  been  decided.  Arnold 
V.  Willis,  128  Mo.  145,  30  S.  W.  517.  Under 
the  deeds  to  herself  and  husband,  then,  plain- 
tiff holds  the  entire  estate  in  the  lands  claim- 
ed. Defendants  do  not  claim  under  the  hus- 
band, nor  does  it  appear  that  the  possessory 
rights  of  the  husband  will,  in  any  manner, 
be  affected  by  the  suit  of  the  wife  or  any 
Judgment  ^e  may  recover.  Plaintiff,  there- 
fore, as  against  defendants,  is  entitled  to  the 
possession  and  has  a  right  of  action  there- 
for." And  such  la  her  Interest  that  "divorce 
of  the  wife  from  the  husband  results  in  vest- 
ing in  the  wife  her  moiety."  21  Cyc.  1201, 
and  cases  cited.  We  have  held  In  this  state 
that  the  divorce  of  the  wife  from  the  husband 
gave  her  absolute  title  to  her  moiety,  and 
that  an  action  in  partition  would  lie.  Rus- 
sell V.  Russell,  122  Mo.  235,  26  S.  W.  677,  43 
Am.  St.  Rep.  581.  So  that  we  have  no  hesi- 
tancy in  saying  that  Mrs.  Holmes  had  such  an 
interest  in  the  property  as  demanded  at  the 
hands  of  the  city  Just  compensation  before 
the  property  or  any  part  thereof  could  be  tak- 
en for  a  public  purpose.  That  she  received 
no  such  compensation  is  an  admitted  fact. 
Was  there  such  comi)ensatlon  deposited  in 
court  for  her  benefit,  and  is  she  thereby  de- 
barred of  this  action?  To  this  question  we 
proceed  next. 

2.  Under  this  point  we  proceed,  without 
conceding  or  discussing  the  question,  that 
Mrs.  Holmes  was  by  the  general  order  of  pub- 
lication, although  not  personally  served,  made 
a  party  to  the  condemnation  proceeding.  Con- 
ceding for  the  sake  of  the  argument  that  she 
was,  have  her  rights  been  affected  thereby? 
We  think  not,  and  for  several  reasons.  The 
constitutional  provision  pertaining  to  the  sub- 
ject reads  thus:  "Private  property  shall  not 
be  taken  or  damaged  for  public  use  without 
just  compensation,  and  until  the  same  shall 
be  paid  to  the  owner,  or  into  court  for  the 
owner,  the  property  shall  not  be  disturbed 
or  the  proprietary  rights  of  the  owner  there- 
in vested."  City  Charter,  art  10,  §  2a  has 
this  provision:  "The  city  shall  not  be  en- 
titled to  the  possession  of  any  lot  or  parcel 
of  property  taken  under  the  provisions  of 
this  article  until  full  payment  of  the  com- 
pensation therefor,  as  determined,  be  made 
or  paid  into  court  for  the  use  of  the  persons 
in  whose  favor  such  Judgment  may  have  been 
rendered,  or  who  may  be  lawfully  entitled  to 
the  same."  We  take  it  that  this  charter  pro- 
vision is  not  broader  than  the  Constitution. 
It  could  not  be  and  yet  stand  as  valid.    It 
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mnst  be  borne  In  mind  that  not  a  dollar  of 
the  damages  allowed  in  the  condemnation  pro- 
ceeding was  ever  i>ald  Into  court  In  that  case. 
The  city  evidently  had  In  mind  (a  very  natu- 
ral inference  when  the  names  of  the  owners 
of  tract  No.  79  as  appeared  from  the  plat 
filed  with  and  made  a  part  of  the  pleadings 
in  the  condemnation  case  are  remembered) 
that  there  was  a  question  as  to  whether  this 
allowance  should  be  paid  to  Daniel  B.  Holmes 
or  the  Jarvis-Conckim  Mortgage  Trust  Com- 
pany. Evidently  In  doubt  upon  that  ques- 
tion, the  city  did  not  pay  into  court  the 
amount  of  the  allowance— $2,737.50.  The 
city  In  effect  abandons  that  case,  and  flies 
suit  No.  9,895,  a  bill  of  Interpleader,  and  In 
this  suit,  for  the  first  time  brings  the  money 
into  court,  and  asks  that  the  said  Daniel  B. 
Holmes  and  Jarvis-Concklln  Mortgage  Trust 
Company,  be  required  to  Interplead  and  show 
their  respective  rights  to  that  fund.  This 
fund,  thus  deposited  in  court  was  one  deposit- 
ed under  the  terms  of  this  suit,  as  a  fund 
belonging  either  to  Daniel  B.  Holmes  or  the 
mortgage  trust  company,  or  Iwth,  but  not 
as  a  fund  for  the  benefit  of  Mrs.  Holmes, 
for  she  was  not  named  in  the  proceeding  or 
made  a  party  thereto.  Had  the  city  been 
paying  into  court  a  fund.  In  which  It  recog- 
nized that  Mrs.  Holmes  had  an  Interest,  by 
its  bill  of  interpleader,  it  would  have  so  stat- 
ed, and  Mrs.  Holmes  would  have  been  made  a 
party  defendant  therein,  and  required  to  set 
forth  her  claim  to  the  fund.  Tliis  suit  was  a 
separate  action,  and  one  in  which  Mrs. 
Holmes  could  not  have  been  brought  Into 
court,  except  by  personal  service,  she  being  a 
resident  of  Jackson  county.  Mr.  Holmes  had 
a  sulMtantlal  interest  In  the  property  taken, 
and  the  city  thought  that  the  mortgage  trust 
company  might  have  a  substantial  Interest, 
so  that,  it  brings  Into  court  $2,737.50,  and  by 
Its  bill  of  interpleader,  in  effect,  says,  I  have 
and  hold  this  sum  of  money,  which  either  be- 
longs to  Daniel  B.  Holmes,  or  the  Jarvls- 
Concklin  Mortgage  Trust  Company.  This 
money,  with  this  bill,  I  bring  Into  court,  and 
ask  the  court  to  require  these  parties  to  set- 
tle their  respective  claims  thereto.  Such  a 
payment  Into  court  Is  not  a  payment  into 
court  of  any  money  for  the  benefit  or  use  of 
Mrs.  Holmes.  On  the  other  hand,  it  is  made, 
by  the  bill  of  interpleader  and  the  parties 
thereto,  a  specific  payment  Into  court  for  the 
use  and  benefit  of  Daniel  B.  Holmes  or  the 
mortgage  trust  company  or  t>oth.  Had  the 
money  been  paid  into  court  In  the  condemna- 
tion case,  a  different  question  might  have 
been  presented,  not  necessary  here  to  dis- 
cuss. 

In  this  case,  the  dty  by  its  act  of  paying 
the  money  on  a  bill  of  Interpleader,  and  in 
that  bill  naming  the  parties  who  might  be 
entitled  thereto,  but  leaving  out  and  exclud- 
ing Mrs.  Holmes  from  the  list,  IiaB  made  a  de- 
posit which  was  not  for  her  use  or  benefit, 
but  for  the  use  or  benefit  of  others,  specifical- 
ly named  in  the  bill.    By  failing  to  mention 


Mn.  Holmea  in  its  bill  of  interpleader,  the 
dty  negatives  the  idea  that  any  money,  at 
any  time,  has  ever  been  paid  into  court  for 
the  use  of  Mrs.  Holmes.  In  Railway  v.  Fow- 
ler, 113  Mo.,  lot  cit.  473,  20  S.  W.  1078^  It 
Is  said:  "Section  21  of  article  2  of  the  Con- 
stitution [Ann.  St.  1906,  p.  148]  is  emphaUc. 
•  •  •  The  compensation  •  •  •  must 
be  paid  to  the  owner  or  into  court  for  him, 
before  the  condemning  company  can  take 
possession.  To  use  the  language  of  the  Con- 
stitution, 'and  until  the  same  [the  compensa- 
tion] shall  l>e  paid  to  the  owner  or  into  court 
for  the  owner,  the  property  shall  not  be 
disturbed  or  the  proprietary  rights  of  the 
owner  therein  vested.'  This  constitutional 
provision  contemplates  that  the  compensation 
shall  be  paid  before  the  property  can  be  dis- 
turbed. It  Is  not  satisfied  with  a  mere  de- 
posit by  way  of  security,  not  to  be  withdrawn 
until  the  final  disposition  of  the  case.  It  says 
nothing  about  a  deposit  by  wjiy  of  security. 
If  the  owner  will  not  accept  the  money.  It 
can  be  paid  Into  court  for  him,  not  there  to 
remain  as  a  security  for  the  final  award,  bat 
for  his  Immediate  use.  He  has  the  right  to 
withdraw  and  use  the  money.  •  •  •  The 
right  to  have  the  amount  of  the  award  placed 
at  the  disposal  oC  the  property  owner  before 
his  property  Is  disturbed  is  a  constitutional 
right  of  which  he  cannot  be  deprived  by  any 
act  of  the  Legislatura"  And  we  will  add 
here  that  the  constitutional  mandate  Is  not 
only  not  met  by  a  conditional  deposit  of  mon- 
ey, but  it  is  likewise  not  met  by  the  deposit 
In  court  of  the  damages  assessed  for  the  use 
of  parties  other  than  the  owner.  Nor  is  it 
met  by  paying  into  court  for  the  special  pur- 
pose of  having  the  court  determine  which  of 
two  parties  is  entitled  thereto,  leaving  out  of 
the  determination  the  owner  or  one  of  the 
owners,  as  in  this  case.  From  this  point  of 
view  it  therefore  appears  that  no  money  has 
been  paid  Mrs.  Holmes,  and  no  deposit  made 
for  her  use  or  benefit.  Under  such  circum- 
stances the  dty  hae  no  right  to  harm  her  in- 
heritance in  the  property  in  dispute,  and, 
in  such  case.  Injunction  is  the  proper  rem- 
edy. These  conclusions  obviate  the  discussion 
of  the  other  interesting  question  as  to  wheth- 
er or  not  she  was  a  party  to  and  bound  by 
the  condemnation  proceeding.  In  our  Judg- 
ment, when  the  Constitution  says  that  the 
owner  must  be  paid,  or  the  money  deposited 
into  court  for  tlie  owner,  the  term  "Into 
court"  means  In  the  condemnation  proceed- 
ings. But  it  it  not  necessary  to  go  that  far 
In  this  case,  because  the  dty  has  qualified 
its  payment  into  court,  by  naming  the  parties 
in  the  bill  of  interpleader,  for  whose  use  and 
benefit  the  money  was  brought  into  court, 
and  Mrs.  Holmes  was  not  one  of  these.  Leav- 
ing her  name  out  of  the  bill  of  interpleader 
negatives  the  Idea  that  the  payment  there- 
with tendered  waa  for  her  own  benefit 

it  therefore  follows  that  this  cause  should 
be  reversed  and  remanded,  with  directions  to 
the  trial  court  to  enter  Judgment  permanently 
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enjoining  dtfendanta,  as  by  the  plaintiff 
prayed,  and  It  Is  accordingly  so  ordered.  All 
concur. 


HUBBARD  et  al.  t.  SWOFFORD  BROS. 

DRY  GOODS  CO. 

(Supreme  Court  of  Missonrl,  DlTislon  Na  1. 

Dec  24.  1907.) 

1.  DeXOS— OONSTBUOTTON   AS  TO  G&ANTOKS. 

A  deed  parporting  in  the  premises  and  in 
the  witness  clause  to  be  made  by  S.  as  a^ent 
for  H.  and  M.,  his  wife,  and  signed  by  S.  as 
"Atty."  for  H.,  is  the  deed  of  H.,  and  not  of  S. 
[Ed.  Note.— For  naaes  in  point,  see  Cent  Dig. 
Tol.  16,  Deeds,  i  276.] 

2.  Samb— Seal— Pbesumptions. 

Where  a  certified  copy  of  a  deed  is  offered 
in  evidence,  and  the  attesting  clause  declares 
tbat  it  is  under  the  seal  of  the  grantor,  and  the 
acknowledgment  recites  that  it  is  duly  executed, 
it  is  presumed  that  the  original  deed  was  sealed. 
[Ed.  Note. — For  cases  in  point,  see  Gent  Dig. 
▼oL  16,  Deeds,  {  66&] 

3.  Sake— SuTnciENcrr  or  SbaIm 

The  seal  attached  to  a  deed  executed  by 
an  agent  under  a  power  is  the  seal  of  the  gran- 
tor, though  the  name  of  the  grantor  is  not  writ- 
ten, but  only  the  name  of  the  agent  as  "attor- 
ney for"  the  grantor. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16,  Deeds,  i{  100,  101.] 

4.  ACKN0WLEDQMEN1>— RKOITAIiS    AS   TO    OFTI- 

ceb's  Authority. 

It  is  immaterial  that  the  officer  certifying 
an  acknowledgment  recited  his  municipal  pre- 
cinct as  "Kansas,"  instead  of  the  "City  of  Kan- 
sas." 

Pi.  Note.— For  cases  in  point,  see  Cent.  Dig. 
1,  Acknowledgment,  i  162.] 

6.   EJVIDEHCB— Copy  OF  DKKO — SVFTICIXROT  OF 

CisfnncATE. 

Where  the  certified  copy  of  a  deed  acknowl- 
edged l)efore  a  mayor  recited  that  it  bears  the 
mayor's  official  seal,  it  will  be  presumed  that 
the  omission  of  the  Hj.  S.)"  In  the  copy  was  the 
mistake  of  the  recorder  making  the  copy. 

6.  Adtkrsb  Possession- Against  Whom  Pbe- 
BOBipnoii    Hat   bs   Claiked— Remaindeb- 

XEIt. 

Where  adverse  possession  commenced  to 
run  against  the  grantor  during  his  life,  it  con- 
tinned  to  run  against  the  remaindermen  during 
the  life  tenancy. 

7.  SaKB— CORTINinTT. 

That  the  house  on  an  inclosed  lot  was  nn- 
occnpied  for  a  short  time  did  not  break  the 
contmuity  of  the  adverse  possession. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  U  227,  228.] 

Appeal  from  Clrcnit  Court,  Cass  County; 
"W.  L.  Jarrott,  Judge. 

Action  by  Joseph  R.  Hubbard  and  others 
against  the  Swofford  Bros.  Dry  Goods  Com- 
pany. From  an  order  setting  aside  a  verdict 
tar  plaintiffs  and  granting  a  new  trial,  plain- 
tlffB  appeal.    Affirmed. 

Respondent  cites  the  following  authorities 
to  the  proposition  that  a  temporary  vacancy 
of  the  dwelling  house  did  not  constitute  a 
break  in  the  continuity  of  the  adverse  pos- 
session: Crispen  v.  Hannavan,  SO  Mo.  536- 
S49;  Fugate  t.  Pierce,  49  Mo.  441;  Stettni- 
sche  ▼.  Lamb,  18  Neb.  619,  26  N.  W.  374; 
Hughs  r.  Pickering,  14  Pa.  297;  Hudglns  y. 


Grow,  32  Ga.  867;  Downing  t.  Mayes,  168 
III.  830,  88  N.  B.  620,  46  Am.  St  Rep.  S96; 
De  La  Vega  ▼.  Butler,  47  Tex.  629;  Patchhi 
T.  Stroud,  28  Tt  394;  Hunt»  T.  Pinnell, 
193  Mo.  142,  91  S.  W.  4T2. 

English  ft  English,  for  appellants.  Elijah 
Robinson  and  Ellis,  Go<^  &  Ellis,  for  re- 
spondent 

VALLIANT,  P.  J.  Plaintiffs  sue  in  eject- 
ment for  the  possession  of  certain  real  estate 
in  Kansas  City.  The  trial  resulted  In  a  ver- 
dict for  the  plaintiffs,  which  the  court  on 
defendant's  motion  set  aside  and  granted  a 
new  trial.  From  that  order,  the  plaintiffs 
have  appealed. 

Chester  Hubbard,  the  father  of  the  plain- 
tiffs, was  the  common  source  of  title.  He 
lived  in  Kansas  City  from  1863  to  1867, 
when  be  moved  to  Iowa.  While  he  lived  In 
Kansas  City  he  owned  certain  land  In  that 
city,  which  he  platted  into  city  blocks  and 
lots  called  "Hubbard's  Addition."  The  lot 
in  controversy  In  this  suit  was  In  that  ad- 
dition. He  died  In  1861  In  Iowa,  leaving  a 
will  by  which  he  devised  all  his  estate,  real 
and  personal  (without  specifying  any  particu- 
lar property),  to  his  wife  for  life,  remainder 
to  his  children.  The  widow  died  in  1899. 
The  plaintiffs  in  this  suit  are  the  children 
of  the  testator,  and  claim  this  land  as  re- 
maindermen under  that  will.  The  defend- 
ant claims  title  as  follows:  September  16, 
1866*  Chester  Hubbard  and  his  wife  executed 
a  power  of  attorney  to  John  W.  Summers, 
who,  the  evidence  shows,  was  a  Justice  of 
the  peace  In  Kansas  City,  c<mfaTing  on  him 
plenary  power  to  sell  any  or  all  real  estate 
belonging  to  them  in  Jackson  county.  That 
document  was  duly  aclmowledged  and  was 
recorded  October  16, 1856.  December  2,  1866, 
Summers  executed  a  deed  conveying  the  lot 
in  suit  to  George  B.  Wheeler  for  $225  In 
cash.  The  main  controversy  in  this  suit 
turns  on  the  effect  of  that  deed,  which  is  as 
follows:  "This  Indenture,  made  and  entered 
Into  this  second  day  of  December,  in  the 
year  of  our  Lord,  one  thousand  eight  hun- 
dred and  flfty-slx,  by  and  between  J.  W. 
Summers,  as  agent  for  Chester  Hubbard  and 
Mary  Hubbard,  his  wife,  of  the  county  of 
Jackson,  and  state  of  Missouri,  of  the  first 
part,  and  George  B.  Wheeler,  of  the  county 
and  state  aforesaid,  of  the  second  part,  wit- 
nesseth:  That  the  said  party  of  the  first 
part  for  and  In  consideration  of  the  sum  of 
two  hundred  and  twenty-five  dollars  to  me  in 
hand  paid,  the  receipt  whereof  Is  hereby  ac- 
knowledged, have  given,  granted,  bargained 
and  sold,  and  by  these  presents  do  give, 
grant,  bargain  and  sell,  alien,  convey  and 
confirm  unto  the  said  party  of  the  second 
part,  and  to  his  heirs  and  assigns  forever, 
a  certain  tract  or  parcel  of  land,  lying  and 
being  in  the  County  of  Jackson,  and  state 
aforesaid;  namely,  a  certain  lot,  piece  or  par- 
cel of  groimd  known  in  said  'Hubbard's  Ad- 
dition' to  the  city  of  Kansas,  aa  lot  number 


Digitized  by 


Google 


16 


108  SOUTHWBSTEEN  REPORTER. 


(Mo. 


twenty-seven  (27),  In  block  number  six  (6), 
said  lot  being  sixty  feet  on  Sfary  Street  and 
one  hundred  and  forty-two  feet  from  said 
Mary  Street  to  an  alley,  and  being  sixty  feet 
on  said  alley.  To  hare  and  to  hold  the  said 
tract,  piece  or  parcel  of  land  ■with  all  the 
appurtenances  tiiereto  belonging  or  in  any 
wise  appertaining  to  the  only  proper  use, 
benefit,  and  behoof  of  bim,  the  said  party  of 
the  second  part,  and  to  hla  heirs  and  assigns, 
forever.  And  the  said  party  of  the  first  part, 
for  his  heirs,  executors  and  administrators, 
covenant  and  agree  to  and  with  said  party 
of  the  second  part,  his  heirs  and  assigns,  the 
said  tract,  piece  or  parcel  of  land  and  bar- 
gained premises  and  every  part  and  parcel 
thereof,  unto  blm,  the  said  party  of  the  sec- 
ond part,  and  his  heirs  and  assigns,  against 
all  manner  of  claims  they  will  warrant  and 
forever  defend  the  same  by  these  presents. 
In  testimony  whereof  the  said  J.  W.  Sum- 
mers, as  agent  for  Chester  Hubbard  and 
Mary  Hubbard,  his  wife,  of  the  first  part, 
has  hereunto  set  his  hand  and  seal  this  day 
and  year  above  written.  J.  W.  Summers, 
Atty.  for  Chester  Hubbard."  Plaintiffs  urge 
several  objections  to  this  deed,  the  first  of 
which  Is  that  it  does  not  purport  to  be  the 
deed  of  Hubbard  and  wife,  but  the  personal 
deed  of  Summers, 

One  would  have  to  yield  his  common-sense 
interpretation  of  this  deed  to  a  very  narrow 
technical  Interpretation  of  it  in  order  to 
reach  the  conclusion  that  it  was  intended 
otherwise  than  as  the  deed  of  Hubbard  and 
wife  by  their  attorney  in  fact  When  It  was 
offered  in  evidence,  one  of  the  objections  in- 
terposed was  that  it  was  the  deed  of  Sum- 
mers, and  not  that  of  Hubbard  and  wife,  and 
It  was  said  that  the  words  "agent"  and  "at- 
torney" for  Chester  Hubbard  and  Mary  Hub- 
bard, his  wife,  were  "merely  descriptive"  of 
Summers.  Words  of  description  are  some- 
times used  to  identify  a  person  whose  mere 
name  in  the  connection  used  might  be  mis- 
taken to  refer  to  some  other  person  of  the 
same  name,  as,  for  example,  Charles  Carroll, 
of  Carrollton,  but  can  any  such  purpose  be 
imagined  In  this  instance?  Besides,  Sum- 
mers was  conveying  land  that  it  is  admitted 
belonged  to  Hubbard.  As  agent  of  Hubbard 
he  was  selling  Hubbard's  land.  How  did 
Summers  understand  his  act,  how  did  Whee- 
ler understand  it,  how  would  any  man  of 
common  sense,  learned  or  unlearned,  under- 
stand it?  Summers  was  endeavoring,  as 
agent  for  Hubbard,  to  convey  to  Wheeler 
Hubbard's  land.  That  was  the  purpose  they 
both  had  in  view,  and  the  executing  of  the 
deed  by  the  one  and  the  accepting  of  it  by 
the  other  shows  that  they  both  understood 
that  It  accomplished  that  purpose.  We  must 
construe  the  deed  according  to  the  evident 
intention,  and,  so  construing  it,  we  hold  that 
It  is  a  deed  from  Hubbard  and  wife  to 
Wheeler.  Martin  v.  Almond,  25  Mo.  313; 
Pease  v.  Iron  Co.,  49  Mo.  124;  Owen  v. 
Swltzer,  61  Mo.  322;   Turner  v.  Timber  lake, 


53  Ma  371;  McClure  t.  Herring,  70  Mo. 
IS,  35  Am.  Rep.  404.  This  deed  was  record- 
ed December  24,  1856.  The  evidence  of  It 
was  a  cerUfled  copy;  the  defendant  having 
first  made  proof  that  the  original  was  not  in 
Its  power. 

Plaintiffs  now  offer  the  further  objection 
that  the  deed  Is  not  sealed  with  Hubbard's 
seal.  No  seal  appears  in  the  copy,  although 
in  the  closing  clause  of  the  deed  it  declares 
that  it  is  under  the  seal  of  the  grantor  as 
he  is  therein  described,  and  the  acknowledg- 
ment is  that  it  was  duly  executed.  Under 
those  conditions  the  law  presumes  thai  the 
deed  was  sealed.  Hammond  v.  Gordon,  93 
Mo.  223,  6  S.  W.  93;  McCoy  v.  Casslday,  96 
Mo.  429,  9  S.  W.  926;  Macey  v.  Stark,  116 
Mo.  481,  21  S.  W.  1088;  Mitchner  v.  Holmes, 
117  Mo.  185,  22  S.  W.  1070.  But  appellant 
insists  that  it  Is  not  suiBcient  even  if  it  ap- 
peared that  Summers  had  attached  his  seal, 
because  the  deed  to  be  effectual  should  carry 
the  Impress  of  Hubbard's  seal. 

That  brings  us  back  to  the  question  of 
whose  deed  was  this.  It  was  Inartiflclally 
drawn,  but,  as  we  have  seen.  Summers  was 
not  purporting  to  act  In  his  individual  ca- 
pacity. It  was  only  In  the  capacity  of  agent 
for  his  principals,  and  all  that  he  did  was 
Intended  to  be  the  act  of  his  principals.  Un- 
der the  power  of  attorney,  he  had  authority 
to  attach  their  seals  to  the  deed,  and  when, 
not  as  himself,  but,  as  agent  for  them,  he 
attached  a  seal  while  proclaiming,  he  was 
acting  for  them  it  was  their  seal.  This  deed, 
In  connection  with  that  power  of  attorney, 
might  be  viewed  from  another  standpoint, 
.and  it  would  be  equally  effective  to  carry 
the  title  to  the  land — that  is,  viewing  Sum- 
mers as  the  donee  of  a  power  to  sell  and  ex- 
ecute a  deed  of  conveyance — If  he  had  made 
the  deed  referring  to  the  power  and  indicat- 
ing that,  as  in  execution  of  it  the  deed  was 
made  in  his  own  name  as  grantor.  It  would 
have  been  a  valid  execution  of  the  power. 
But  we  are  rather  Inclined  to  the  opinion 
that  Summers  was  intending  to  act  simply 
as  agent,  and  that  his  hand  that  signed  and 
sealed  the  deed  was  the  hand  not  of  Mr. 
Summers,  but  the  hand  of  Hubbard's  agent; 
and  therefore  Hubbard's  hand. 

It  Is  further  objected  that  the  certified  copy 
shows  that  the  acknowledgment  was  before 
the  mayor  of  "Kansas,  in  the  county  afore- 
said"; whereas,  it  is  said  there  was  no  city 
named  "Kansas"  In  that  county.  We  Imow, 
however,  that  there  was  at  that  time  In 
Jackson  county  a  city  whose  official  name 
was  the  "City  of  Kansas,"  and  no  one  not 
desiring  to  be  mistaken  could  be  mistaken 
in  the  municipality  referred  to. 

Lastly,  It  Is  objected  that  the  certified  copy 
does  not  indicate  that  the  seal  of  the  city  of 
Kansas  was  attached  to  the  mayor's  certifi- 
cate of  acknowledgment  The  acknowledg- 
ment concludes  with:  "Given  under  my  band 
and  official  seal  the  date  above  written.  M. 
J.  Payne,  Mayor."     Since  the  deed  recites 
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that  It  bean  the  /nayor's  official  seal,  It  will 
IM  presnmed  that  the  omission  of  tbe  "(U  S.)" 
In  tbe  certified  copy  was  the  mistake  or  over- 
slsbt  of  the  recorder  mMkirig  the  copy.  We 
hold  that  this  Instrument  was  valid  as  the 
deed  of  Chester  Hnbbard  and  passed  his  ti- 
tle to  the  grantee,  Wheeler,  therein  named. 
Following  this  deed  defendant  produced  In 
eTidence  a  snccession  of  deeds  making  a  regu- 
lar chain  bringing  the  Wheeler  title  down 
to  the  defendant.  As  what  Is  above  said  dla- 
poeea  of  the  plalntifts'  claim,  It  Is  perhaps  nn- 
necessar;  to  follow  the  defendant's  evidence 
any  farther,  but,  as  the  cause  Is  to  be  re- 
tried, we  will  consider  the  other  questions. 

The  evidence  showed  jthat,  when  Wheeler 
bought  the  lot.  It  was  vacant  He  sold  to  one 
Bailey  In  1857,  and  Bailey  sold  to  one  Tref- 
ren  In  1859.  When  Trefren  bought  It  he  built 
a  three^fitory  brick  residence  on  It,  and  In- 
closed It  with  a  fence,  and  lived  there  with 
his  family  until  the  fall  of  1863,  when  he 
moved  to  St  Louis.  When  he  went  to  St 
lionls,  he  rented  the  premises  to  one  Sears, 
who  occupied  It  as  tenant  of  Trefren — ^just 
how  long  the  evidence  does  not  show.  Tbe 
title  passed  through  mesne  conveyances  from 
Trefren  to  one  King  in  January,  1864 ;  thence 
by  successive  conveyances  down  to  the  de- 
foidant  Mention  is  here  made  of  tbe  cou' 
veyance  to  King,  because  he  in  bis  testimony 
stated  that  the  bouse  was  not  occupied  at 
the  time  he  bought  It  but  that  he  put  a  man 
In  it  and  it  was  not  vacant  again  while  he 
owned  it  That  testimony  Is  relied  on  by 
plalntlfTs  to  show  that  the  adverse  posses- 
sion which  began  in  1859  was  not  continuous. 
Whilst  the  time  during  which  the  bouse  was 
not  occupied  Is  not  definitely  stated,  yet  suffi- 
cient is  stated  to  show  that  It  was  not  a 
long  period.  Trefren,  who  built  the  house, 
lived  In  it  nntU  tbe  fall  of  1863.  When  he 
left  he  rented  it  to  Sears,  who  occupied  it 
as  his  tenant  and' King  bought  it  in  January, 
1864.  So  tliat  at  the  most  there  was  a 
space  of  only  about  three  months  between 
the  time  Trefren  moved  to  St  Liouia  and  the 
time  King  purchased  and  within  that  time 
Sears  occupied  the  house — Just  how  long  1b 
not  shown.  And  even  during  that  period,  as 
the  evidence  shows,  there  was  a  close  fence 
around  the  premises,  and  doubtless  the  house 
was  closed  and  locked,  although  that  was  not 
shown.  Except  for  that  brief  period,  the  tes- 
timony showed  that  the  proiMrty  had  been  in 
the  open,  continuous,  and  adverse  possession 
of  the  persona  under  whom  the  defendant 
claims  from  1859  to  the  date  of  the  trial.  As 
Hubbard  did  not  die  until  1861,  this  posses- 
sion began  In  his  lifetime.  Therefore  the  stat- 
ute of  limitations  began  to  run  then,  and  did 
not  cease  to  run  because  of  bis  death.  If  the 
possession  had  not  begun  until  after  the 
death  of  Hubbard,  then  the  statute  of  limita- 
tions would  not  have  begun  to  run  against 
the  plalntiifB,  who  claim  as  remaindermen, 
until  the  falling  in  of  the  life  estate  hi  1899; 
but  having  begun  In  his  lifetime^  It  ran  on 
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against  his  heirs  and  devisees.  That  the 
house  was  unoccupied  for  a  short  while  did 
not  break  the  continuity  of  the  adverse  pos- 
session. See  the  cases  cited  on  this  point 
in  respondent's  brief.  The  defendant's  evi- 
dence made  out  a  clear  title  by  adverse  pos- 
session. 

There  is  one  other  point  in  defendant's  case 
which  we  will  notice  though  i>erhaps  it  is  un- 
necessary. Mr.  King  testified  that  he  bought  * 
from  Hubbard  the  other  lots  in  Hubbard's 
addition,  and,  while  he  was  negotiating  for 
them,  Hubbard  told  him  that  he  had  sold 
this  lot  to  Wheeler.  Defendant  contends 
that  because  King  afterwards  bought  the 
lot  from  one  deriving  title  from  Wheeler, 
Hubbard's  devisees  are  estopped  from  deny- 
ing the  Wheeler  title.  Assuming  that  what 
Hubbard  said  to  King  on  that  occasion  would 
have  tbe  effect  to  estop  the  plaintiffs  from 
disputing  the  title  of  Wheeler,  there  may  be 
some  (luestlon  aa  to  whether  King  was  a 
competent  witness  to  prove  the  fact.  Sup- 
pose  King  was  still  holding  the  Wheeler  title 
he  acquired,  and  was  in  possession  of  the 
property  under  it  would  he  in  his  own  l>e- 
half  against  the  heirs  or  devisees  of  Hub- 
bard be  a  competent  witness  under  section 
4652,  Rev.  St  1899  [Ann.  St  1906,  p.  2520], 
to  prove  a  couversatlon  between  himself  and 
the  man  who  has  since  died  that  would  in 
effect  defeat  a  title  tliat  it  is  claimed  the 
man  now  dead  owned  at  the  date  of  bis 
death,  or  prevent  its  passing  to  his  heirs 
or  devisees ;  and.  If  he  could  not  in  ills  own 
behalf,  could  he  "in  favor  of  any  party  to  the 
action  claiming  under  him"?  We  will  not 
enter  upon  an  investigation  of  that  question, 
|)ecause  it  was  not  raised  in  the  trial  court 
and  has  not  been  referred  to  in  the  briefs  on 
either  side.  Therefore  it  is  not  necessary  to 
decide  It  We  mention  it  however,  because 
we  consider  it  a  question  not  free  from  diffi- 
culty. 

The  trial  court  was  right  in  setting  aside 
the  verdict  for  the  plaintiff,  and  granting 
a  new  trial. 

The  judgment  is  affirmed.    All  concur. 


STATE  V.  STANDIFER. 

(Supreme  Court  of  Miasonri,  Division  No.  2. 
Feb.  18,  190a) 

1.  FOROEBT— SmrFICIENCT  OF  Intorhatior. 

Rev.  St.  1899,  f  2013  [Ann.  St  1906,  p. 
1342],  declares  every  person  guilty  of  foreery 
who  shall  sell  for  any  consideration  any  falsely 
altered,  forged,  or  counterfeited  instrument  in 
writing  knowing  the  same  to  be  forged,  with 
intent  to  have  the  same  passed.  Heli,  that  an 
information  alleging  that  defendant  passed  a 
forged  instrument  for  the  sum  of  $196  is  suffi- 
cient, without  alleging  that  it  was  passed  in 
"consideration"  of  auch  sum. 

2.  iNDICnaRT     AND     iNFOBUATIOIf  —  AlORD- 
UERT  DUBINO  TbIAX. 

Where  an  information  was  sufficient  with- 
out amendment,  that  the  court  allowed  an 
amendment  during  the  trial  does  not  require  a 
reversal,  since  Rev.  St  1899,  |  2481  [Ann.  St 
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1906,  p.  1480],  aathorisea  the  amendment  of  an 
information  after  the  commencement  of  the 
trial. 

[Eld.  Note.— For  cases  in  point,  tee  Cent  Dig. 
vol.  27,  Indictment  and  Information,  If  S16- 
S23.] 

3.   FOBOEBT. 

Defendant  who  borrowed  money  at  a  bank 
by  giving,  as  security  therefor,  a  note  signed  by 
himself,  and  on  which  be  forged  the  names  of 
several  co-makera,  does  not  commit  forgery  in 
the  fourth  degree,  under  Rev.  St.  1899,  J  2013 
[Ann.  St.  1906,  p.  1342],  providing  that  "every 
person  who  shall  sell,  exchange  or  deliver,  for 
any  consideration,  any  falsely  altered,  forircd 
or  counterfeited  instrument  in  writing  knowing 
the  same  to  be  forged,  with  Intent  to  have  the 
same  uttered  or  pa^ed,"  shall  be  guilty,  etc. 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty;  R.  8.  Ryors,  Judge. 

Clarence  Standifer  was  convl<;ted  of  for- 
gery, and  he  appeals.    Reversed. 

This  cause  Is  brought  to  this  court  by  ap- 
peal on  the  part  of  the  defendant  from  a 
judgment  of  the  circuit  court  of  Franklin 
county  convicting  him  of  the  offense  of  for- 
gery In  the  fourth  degree,  for  selling,  ex- 
changing, and  delivering  a  falsely  made,  for- 
ged, and  'Counterfeit  note  for  $200.  On  the 
8th  day  of  January,  1907,  the  prosecuting  at- 
torney of  Franklin  county  filed  an  amended 
information  in  two  counts.  The  first  count 
charged  the  defendant  with  having  in  bis 
possession  a  certain  falsely  made,  altered, 
forged,  and  counterfeit  note  for  $200  on  the 
Bank  of  Sullivan  in  Franklin  county.  The 
second  count  of  the  Information  alleged  that 
"Clarence  Standifer  at  the  said  county  of 
Franklin,  In  the  state  of  Missouri,  on  the  6tb 
day  of  October,  1906,  did  then  and  there  un- 
lawfully and  feloniously,  and  with  intent  to 
injure  and  defraud,  sell,  exchange,  and  deliv- 
er to  the  Bank  of  Sullivan,  a  banking  corpo- 
ration organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Missouri, 
for  the  (consideration  of  the)  sum  of  one 
hundred  ninety-six  dollars,  a  falsely  made, 
forged,  and  counterfeit  Instrument  of  writ- 
ing purporting  to  be  the  act  of  Carroll  Mc- 
Calllster,  F.  M.  Bennett,  and  M.  S.  Crow, 
which  said  falsely  made,  forged,  and  coun- 
terfeit Instrument  is  of  the  tenor  following, 
that  is  to  say:  'No.  $200.0a  Sulli- 
van, Mo.  September  26,  1906.  Three  mtxiths 
after  date  we,  each  as  principal,  promise  to 
pay  to  the  Bank  of  Sullivan  or  order  in  Sul- 
livan, Mo.,  two  hundred  and  No/100  dollars. 
For  value  received,  negotiable  and  payable 
without  defalcation  or  discount,  with  eight 
per  cent.  Interest  per  annum  after  maturity. 
The  makers,  sureties,  lnd(»:sers,  and  guaran- 
tors of  this  note  severally  waive  presentment 
for  payment,  notice  of  nonpayment,  protest, 
notice  of  protest,  and  diligence  in  bringing 
suit  against  any  party  thereto,  and  consent 
that  the  time  of  payment  may  be  extended 
without  notice  thereof.  Clarence  Standford, 
Carroll  McCallister,  F.  M.  Bennett,  M.  S. 
Crow' — knowing  the  same  to  be  forged,  coun- 
terfeit, and  falsely  made,  with  intent  then 


and  there  and  thereby  unlawfully  and  fe- 
loniously to  have  the  said  falsely  made, 
forged,  and  counterfeit  instrument  nttned 
and  passed,  against  the  peace  and  dignity  of 
the  state."  The  information  was  accom- 
panied by  tiie  aflEldavit  of  one  L.  A.  Fisher. 
Upon  the  date  of  the  filing  of  the  amended 
Information  the  defendant  was  put  upon  tri- 
al. At  the  introduction  of  testimony  defend- 
ant challenged  the  sufficiency  of  the  amend- 
ed information  by  an  objection  to  the  admis- 
sion of  evidence  upon  the  ground  that  nei- 
ther the  first  nor  the  second  count  of  said 
information  stated  facts  sufficient  to  consti- 
tute any  oEFense.  The  challenge  to  the  sec- 
ond count  of  the  information  was  based  on 
the  alleged  failure  of  an  allegation  of  con- 
sideration for  the  sale  or  delivery  of  the 
note.  By  leave  of  court  and  over  the  objeo- 
tlons  and  exceptions  of  defendant,  and  dur- 
ing the  progress  of  the  trial  of  the  case,  the 
prosecuting  attorney  then  amended  the  sec- 
ond coimt  by  inserting  therein  the  three 
words  "consideration  of  the,"  inclosed  in 
parentheses  above,  whereupon  the  court  sus- 
tained the  objection  of  defendant  to  the 
first  count,  and  overruled  his  objection  to  Hie 
second  count,  to  which  action  of  the  court 
the  defendant  excepted. 
-  The  state's  evidence  tended  to  show  that 
the  Bank  of  Sullivan  is  situated  in  the  town 
of  Sullivan,  Franklin  county,  Mo.  That  de- 
fendant, from  his  home  in  Morrellton,  Frank- 
lin county,  communicated  by  telephone  with 
Leo.  A.  Fisher,  president  of  the  Bank  of  Sul- 
livan, at  his  residence  In  Sullivan,  said  coun- 
ty, after  supper  on  September  26,  1906,  In 
which  commimicatlon  defendant  applied  for 
a  loan  of  $200  from  said  bank.  Mr.  Fisher 
told  the  defendant  that  if  he  would  give  good 
security  the  bank  would  let  him  have  the 
money.  Defendant  replied  that  Carroll  Mc- 
Callister, F.  M.  Bennett,  and  M.  S.  Crow 
would  sign  the  note  as  security,  and  Mr. 
Fisher  told  defendant  he  could  have  the  loan 
upon  the  security  offered.  On  the  following 
day,  by  direction  of  Fisher,  the  cashier  of 
the  bank,  H.  O.  Hollow,  prepared  the  form 
of  the  note  read  in  evidence  and  mailed  the 
same,  together  with  a  letter  addressed  to 
Clarence  Standifer  at  Morrellton,  Mo.  On 
October  4,  1906,  defendant  called  at  the 
bank,  and  asked  the  cashier  to  change  the 
time  of  payment  of  the  note  from  three 
months  to  twelve  months,  but  the  cashier  re- 
fused, and  defendant  then  told  him  he  would 
try  to  get  along  with  It  that  way.  After- 
wards, at  about  1  o'clock  in  the  afternoon 
of  October  6,  1906,  defendant  came  to  the 
bank  with  his  note  filled  out  Tracy  Schae- 
fer,  the  assistant  cashier,  the  only  person  In 
the  bank  at  the  time,  waited  on  defendant, 
who  banded  the  note  to  Schaefer,  and  at  the 
time  asked  If  Hollow  was  there.  Schaefer 
received  the  note,  and,  after  deducting  the 
Interest  paid  the  balance  of  $196  to  defend- 
ant Mr.  Fisher  returned  to  the  bank  aboot 
an  hour  later,  examined  the  note,  discovered 
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tlwt  the  ilgiuitures  of  Bennett,  McCalllster, 
and  Crow  -wetK  not  genuine,  took  tbe  note 
wltta  him,  and  left  the  bank  In  search  of  d»> 
ftndant,  and  fonnd  him  traveling  by  rail 
from  SnlUvan  to  St.  Clair  (some  miles  east 
of  SolllTan),  where  be  was  arrested  within 
three  hoars  after  he  left  the  bank.  Defend- 
ant admitted  that  he  had  forged  the  names 
ot  McCalllster,  Bennett,  and  Oow.  The  evi- 
dence farther  shows  that  Carroll  McCallls- 
ter could  not  write  bis  name,  and  that  the 
names  of  all  foor  men  on  said  note  were  In 
the  handwriting  of  the  defendant,  and  tbat 
he  signed  the  names  of  said  parties  to  the 
note  without  their  knowledge  and  consent 
Defendant  turned  over  to  the  officers  $192.60 
of  the  money  be  received  from  the  bank,  and 
to  Constable  Sbelton  defendant  stated  tbat 
bis  object  in  getting  the  money  from  the 
Bank  of  Sullivan  was  to  go  into  the  saloon 
bnsineas  In  Dry  Branch  or  Morrellton,  and 
that  he  expected  to  pay  off  the  loan  when 
be  made  some  money  out  of  the  saloon,  and 
btfoie  the  note  became  doe.  Over  the  objec- 
tlOB  of  defendant  the  state  offered  and  read 
in  evidence  the  note  heretofore  referred  to. 
Defendant's  evidence  tended  to  show  that  he 
was  23  years  of  age,  was  In  poor  health,  and 
oijoyed  a  good  reputation  for  honesty  and 
hitegrlty  prior  to  this  trouble.  At  the  close 
of  state's  evidence  defendant  asked  an  in- 
struction in  the  nature  of  a  demurrer  to  the 
evidence,  which  was  by  the  court  overruled, 
to  which  the  defendant  excepted. 

The  cause  being  submitted  to  the  jury  upon 
the  evidence  and  Instructions  of  the  court,  they 
retnmed  a  verdict  finding  the  defendant  guil- 
ty as  chaised  In  the  second  count  of  the  In- 
formatkin  and  assessed  his  punishment  at 
three  years'  imprisonment  in  the  peniten- 
tiary. Timely  motions  for  new  trial  and 
In  arrest  of  judgment  were  filed,  and  by  the 
court  overruled.  Sentence  and  judgment 
were  entered  of  record  in  conformity  to  the 
verdict,  and  from  this  judgment  the  defend- 
ant proeecntes  bis  appeal,  and  the  record  Is 
now  before  us  for  review. 

Jesse  H.  Schaper,  for  appellant  The  At- 
torney General  and  N.  T.  Gentry,  for  the 
State. 

FOX,  P.  J.  (after  stating  the  facta  as 
above).  The  record  In  this  cause  discloses 
many  complaints  by  the  defendant  of  error 
as  a  baals  for  the  reversal  of  this  judgment 
We  will  treat  of  the  assignments  of  error 
by  learned  coonsel  for  appellant  in  the  or- 
der In  which  they  are  snggested  in  the  brief. 

1.  It  Is  insisted  that  the  trial  court  com- 
mitted error  in  permitting  the  prosecuting 
attorney  to  amend  the  Information  in  mat- 
ter of  substance  on  the  trial.-  The  record  dis- 
closes tbat  the  trial  proceeding,  upon  the  in^ 
trodoctlon  of  testimony  by  the  state  the  de- 
fendant objected  to  the  introduction  of  any 
testimony  on  the  ground  that  neither  the 
firtt  nor  the  second  count  of  said  informa- 
tion steted  facte  safficient  to  constitute  any 


offense.  This  objection  being  made,  the  , 
prosecuting  attorney,  by  leave  of  court 
amended  the  second  coont  of  the  information 
by  inserting  therein  the  three  words,  "con- 
sideration of  the,"  causing  the  information 
to  read  "for  the  ccmaideration  of  the  sum  of 
one  hundred  and  ninety-six  dollars,"  instead 
of  reading  as  it  did  prior  to  the  amendment 
"for  the  sum  of  one  hundred  and  ninety-six 
dollars."  The  error  complained  of  is  directed 
to  this  amendment  This  count  of  the  in- 
formation upon  which  the  defendant  was 
tried  is  predicated  upon  the  provisions  of  sec- 
tion 2013,  Rev.  St  1889  [Ann.  St  1906,  p. 
1342].  This  section  provides:  "tSvery  person 
who  shall  sell,  exchange  or  deliver,  or  offer 
to  sell,  exchange  or  deliver,  for  any  con- 
sideration, any  falsely  altered,  forged  or 
counterfeited  instrument  of  writing,  the  for- 
gery of  which  is  declared  punishable  except 
as  In  the  last  section  is  excepted,  knowing 
the  same  to  be  forged,  counterfeited  or  falsely 
altered,  with  the  intention  to  have  the  same 
uttered  or  i>assed,  shall,  upon  conviction,  be 
adjudged  guilty  of  forgery  In  the  fourth  de- 
gree." It  Is  insisted  by  appellant  that  it  was 
essential  to  the  validity  of  the  information  to 
amend  it  by  the  insertion  of  the  words  here- 
tofore indicated,  therefore'  It  is  argued  the 
amendment  Is  one  of  substance,  and  that 
such  amendment  being  made  after  the  com- 
mencement of  the  trial,  was  not  authorized 
by  section  2481,  Rev.  St  1899  [Ann.  St  1906, 
p.  1490],  which  EUbstantially  provides  that  in- 
formation may  be  amended  as  to  form  and 
substance  prior  to  the  trial,  and  may  be 
amended  as  to  form  and  variance  after  the 
commencement  of  the  trial.  At  the  very  in- 
ception of  the  consideration  of  the  proposi- 
tions Involved  in  this  case  we  find  tbat  the 
facte  upon  which  this  information  is  predi- 
cated do  not  constitute  the  oftense  charged, 
and  have  no  application  to  the  offense  defined 
by  section  2013,  Rev.  St  1899  [Ann.  St  1906» 
p.  1842].  We  fully  treat  of  that  proposition 
In  paragraph  2  of  this  opinion.  Recurring 
to  the  question  suggested  by  counsel  for  ap- 
pellant as  to  the  amendment  of  the  Informa- 
tion in  the  manner  and  at  the  time  referred 
to,  in  our  opinion,  so  far  as  the  form  of  the 
information  and  the  terms  embraced  therein. 
It  charged  every  element  of  the  offense  con- 
demned by  that  section  without  the  amend- 
ment as  made  by  the  prosecuting  officer.  In 
other  words,  we  have  reached  the  conclusion 
tbat  the  offense,  so  far  as  the  form  of  the  in- 
formation and  the  phraseology  employed 
therein,  was  properly  charged,  and  that  it 
was  not  essential  to  ite  validity  to  insert  the 
words  as  heretofore  suggested.  The  acts  con- 
demned by  that  section  were  the  selling,  ex- 
changing, or  delivering  or  offer  to  sell,  ex- 
diange,  or  deliver,  for  any  consideration,  any 
falsely  altered,  forged  or  counterfeited  in- 
strument It  Is  only  essential  that  the  charge 
in  the  information  shall  embrace  such  terms 
in  the  information  as  will  make  it  apparent 
upon  the  face  of  such  charge  that  the  sale. 
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oxchonge,  or  delivery  was  for  a  considera- 
tion. It  is  by  no  means  necessary,  in  charge 
Ing  tlie  offense  defined  by  the  statute  em- 
braced in  the  proYislons  of  section  2018,  to 
use  the  word  "consideration."  If  otlier  terms 
are  used  wblch  are  eQuivalent,  that  is  all  that 
the  law  applicable  to  good  pleading  requires. 
If  the  charge  in  this  Information  that  the 
defendant  did  sell,  exchange,  and  deliver  the 
instrument  to  the  bank  designated  in  the 
information  for  the  sum  of  t>196  does  not 
show  a  sale  and  delivery  for  a  consideration, 
then  we  confess  our  absolute  inability  to  in- 
terpret the  English  language.  If  this  in- 
formation had  charged  for  the  sum  of , 

leaving  It  blank,  it  might  be  successfully 
urged  that  there  was  a  failure  to  show  any 
consideration  for  the  sale  and  delivery ;  but 
when  the  language  used  is  that  the  sale  and 
delivery  was  made  for  the  sum  of  $196,  In 
onr  opinion  It  expresses  as  clearly  the  con- 
sideration for  such  sale  and  delivery  as  to 
use  the  language  "for  the  consideration  of 
the  sum  of  one  hundred  and  ninety-six  dol- 
lars." The  addition  of  the  words  "considera- 
tion of  the"  add  no  force  or  vitality  to  the 
terms  used,  and  are  absohitely  unnecessary 
for  the  purpose  of  showing  that  there  was  a 
consideration.  If- A.  says,  "I  bought  a  horse 
from  B.  for  the  sum  of  one  hundred  dollars," 
or  if  he  says,  "I  sold  a  horse  to  B.  for  the 
sum  of  one  hundred  dollars,"  will  It  be  seri- 
ously contended  that  this  la  not  a  full  re- 
pression that  the  sale  or  purchase  of  such 
horse  was  for  the  consideration  of  $1007  We 
think  not  It  has  been  repeatedly  held  by 
this  court  that  in  charging  an  offense  it  is  not 
absolutely  essential  to  use  the  exact  words 
of  the  statute.  If  words  of  equivalent  im- 
port are  employed  it  is  a  substantial  compli- 
ance with  the  requirements  of  the  law  in 
charging  the  offense  condemned  by  the  stat- 
ate.  State  v.  Ware,  62  Mo.  697.  In  State 
V.  Watson,  66  Mo.  116,  in  discussing  a  propo- 
sition as  to  whether  or  not  a  charge  of  for- 
gery would  fall  within  the  provisions  of  a 
certain  section  of  the  statute,  which  statute 
used  the  words  respecting  such  forgery,  aa 
"pass,  utter  and  publish,"  but  instead  of  us- 
ing the  words  of  the  statute  the  terms  "sell," 
"exchange,"  and  "deliver"  were  used,  this 
court,  speaking  through  Judge  Henry,  said: 
"It  is  generally,  not,  however,  invarisbly,  suf- 
ficient to  describe  the  offense  in  the  words 
of  the  statute;  but  it  does  not  follow  that 
other  words  may  not  be  subatitnted.  Selling, 
exchanging,  or  delivering  a  bank  bill  or  a 
piece  of  money  is  in  common  parlance  pass- 
ing the  bill  or  money.  The  plain  or  ordinary 
and  usual  sense  of  the  word  'pass,'  as  applied 
to  coin  or  bank  notes,  is  to  deliver  in  ex- 
change for  something  else,  and  is  equally  ex- 
pressed by  the  words  'sell,'  'exchange,'  or  'de- 
liver.'" So  it  may  be  said  in  the  case  at 
bar  that  the  allegations  In  the  Information 
which  charge  a  sale,  exchange,  and  delivery 
of  the  forged  Instrument  for  the  sum  of  $196 
is  as  clearly  expressive  of  the  consideration 


of  the  sale,  exchange,  and  delivery  as  though 
it  had  beea.  alleged  that  It  was  in  considera- 
tion of  such  sum.  Our  attention  upon  this 
proposition  is  directed  to  the  case  of  State 
V.  Hesseltine,  130  Mo.  468,  32  S.  W.  983,  and 
it  is  earnestly  Insisted  by  counsel  for  appel- 
lant that  the  announcement  of  the  rule  In 
that  case  is  decisive  of  the  proposition  now 
under  consideration.  The  learned  Judge  writ- 
ing the  opinion  in  that  case,  which  was  one 
of  forgery,  in  discussing  the  ^plication  of 
the  charge  to  section  3634,  Rev.  St  1889, 
which  is  substantially  the  same  as  section 
2002,  Rev.  St  1899  [Ann.  St  1906,  p.  1339]. 
said  that  "if  framed  under  section  3634,  the 
count  is  bad  because  It  does  not  allege  that 
the  sale  was  for  a  consideration,  and  then 
specify  snch  consideration  as  It  should  do." 
It  is  sufficient  to  say  of  that  statement  of 
the  law  that  as  an  abstract  role  of  pleading, 
applicable  to  the. offense  defined  by  the  sec- 
tion then  under  consideration,  that  the  an- 
nouncement of  the  rule  was  clearly  correct 
The  conclusion  we  have  reached,  as  hereto- 
fore indicated,  upon  the  proposition  in  the 
case  at  bar,  by  no  means  should  be  under- 
stood as  holding  that  it  was  not  essential  to 
allege  that  the  sale  was  for  a  consideration, 
and  that  such  consideration  should  be  speci- 
fied; but  we  do  mean  to  say  that  it  is  not 
essential  to  the  validity  of  a  charge,  under 
the  provisions  of  the  section  now  being  dis- 
cussed, to  use  the  term  "consideration."  We 
simply  bold.  In  harmony  with  the  repeated 
rulings  of  this  court  that  if  the  language 
used  in  making  the  allegation  is  equivalent 
to  the  words  used  in  the  statute,  and  when 
used  in  making  the  charge  In  an  information 
it  makes  it  manifest  upon  the  face  of  the 
charge  that  the  sale  and  delivery  was  for  a 
consideration,  the  law  respecting  good  plead- 
ing has  been  fully  complied  with.  The  In- 
dictment In  the  Hesseltine  Case,  to  which 
the  attention  of  the  court  was  directed  in  the 
foregoing  statement  of  the  law  applicable  to 
pleading,  failed  to  allege  that  there  was  any 
consideration  for  the  sale,  delivery,  or  ex- 
change of  the  forged  instrument;  therefore 
it  is  clear  that  the  conclusion  reached  by  the 
court  as  announced  In  the  foregoing  rule  of 
pleading  was  correct.  We  are  unwilling  to 
believe  that  the  learned  judge  meant  to  hold 
that  the  precise  term  "consideration"  should 
be  used  in  charging  the  offense  under  the 
statute,  or  that  equivalent  words  would  not 
be  sufficient;  but  we  are  convinced  that  he 
simply  announced  a  rule  of  pleading  as  ap- 
plicable to  that  section,  which  defined  the 
offense  to  be  the  sale,  exchange  or  delivery 
of  a  forged  instrument  for  any  consideration, 
and  that  it  was  essential  that  a  consideration 
should  be  alleged  and  specified,  and  by  no 
means  should  the  rule  announced  be  inter- 
preted that  it  was  absolutely  essentlBl  to  use 
the  term  "consideration,"  and  that  the  em< 
ployment  of  equivalent  words  would  not  sat- 
isfy the  law  respecting  proper  pleading.  Up- 
on this  proixiBition,  the  contention  of  appel* 
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lant  respecting  the  complaint  to  whlcb  otir 
attention  has  been  specially  directed,  tbe  rul- 
ing most  be  adverse  to  tbe  appellant. 

2.  Tbe  fundamental  error  to  which  connsel 
for  appellant  directs  our  attention  In  this  pro- 
ceeding iB  that  apon  the  disclosures  of  the 
record  the  court  erroneously  held  that  a  con- 
Tlctton  of  the  defendant  conld  be  had  and 
mal<italned  npon  a  charge  predicated  upon 
the  provisions  of  section  2013.  It  will  be 
observed  that  the  defendant  in  this  cause 
obtained  the  money  from  the  Bank  of  Sullivan 
by  presenting  to  said  bank  a  promlBsory  note 
for  tbe  sum  of  $200,  payable  to  the  Bank  of 
SnIIIvan,  the  same  bank  from  which  tbe  money 
was  obtained,  purporting  to  have  been  signed 
and  executed  by  the  parties  as  alleged  in  the  in- 
formation. Tbe  evidence,  which  is  undisput- 
ed, shows  that  the  presenting  of  this  note  to 
the  Bank  of  Sullivan  was  in  pursuance  of 
negotiations  between  the  defendant  and  Mr. 
Fisher,  president  of  tbe  Bank  of  Sollivan, 
for  the  loan  of  $200  from  said  bank.  The 
presentation  of  this  note,  payable  to  the 
Bank  of  Sullivan  by  the  defendant,  was  not 
a  sale,  exchange,  or  delivery  of  an  altered, 
forged,  or  coonterfeited  instrument,  as  con- 
templated by  the  provisions  of  section  2013. 
It  was  simply  the  presentation  and  delivery 
of  a  contract  in  writing  evidencing  an  Indebt- 
edness, purporting  to  be  executed  by  the  par- 
ties signed  thereto,  in  which  a  promise  to 
pay  a  certain  amount  of  money  was  em- 
braced. In  other  words,  it  was  simply  the 
presentment  and  delivery  of  a  promissory 
note,  purporting  to  be  executed  by  the  parties 
signing  the  same,  to  tbe  Bank  of  Sullivan  for 
a  loan  of  so  much  money.  This  note  is  fully 
set  forth  in  the  second  count  of  the  informa- 
tion upon  which  the  defendant  was  convicted, 
and  Is  reproduced  in  the  statement  of  this 
caose,  and  it  makes  no  difference  whether 
such  note  was  falsely  made  and  forged  by  the 
defendant  and  presented  and  delivered  to  the 
bank  for  tbe  loan  of  $200,  or  whether  it  was 
falsely  made  and  forged  by  any  one  else,  with 
the  knowledge  of  the  defendant,  and  was 
presented  by  him  to  the  bank  for  the  loan, 
such  acts  fail  to  fall  within  the  provisions 
of  section  2013,  nor  do  they  constitute  the  of- 
fense of  forgery  In  the  fourth  degree,  as  de- 
fined by  that  section.  If  the  defendant  false- 
ly made,  altered,  or  forged  the  promissory 
note  alleged  In  the  second  count  of  the  in- 
formation, then  it  is  clearly  manifest  that  the 
offense  of  which  he  is  guilty  is  defined  by  tbe 
provisions  of  section  2009  [page  1341],  which 
provides  that  "every  person  who,  with  Intent 
to  Injure  or  defraud,  shall  falsely  make,  al- 
ter, forge  or  counterfeit  any  Instrument  or 
writing,  being  or  purporting  to  be  the  act  of 
another,  by  which  any  pecuniary  demand  or 
obligation  shall  be  or  purport  to  be  trans- 
ferred, created,  increased,,  discharged,  or  di- 
minished," or  If  he  forged  the  note  himself, 
or  if  some  one  else  perpetrated  the  forgery 
and  be  had  It  in  his  possession,  with  full 
kaewledge  that  It  was  forged,  with  the  in- 


tent to  injure  or  defraud,  by  uttering  tbe 
same  as  true  or  false,  or  causing  the  same 
to  be  so  uttered,  in  that  case  bis  offense  could 
appropriately  be  predicated  upon  the  provi- 
sions of  section  2012  [page  1342].  Emphasiz- 
ing the  correctness  of  the  conclusion  upon 
this  proposition,  as  heretofore  indicated,  we 
direct  attention  to  the  case  of  State  v.  Web- 
ster, 152  Mo.  87,  53  S.  W.  423.  That  case 
was  decided  by  Judge  Gantt  at  the  October 
term,  1809,  of  this  court  An  examination  of 
It  will  clearly  Indicate  a  state  of  facts  which 
point  out  clearly  the  class  of  offenses  sought 
to  be  covered  by  the  provisions  of  section 
2013.  Tbe  Indictment  in  that  case  was  under 
the  provisions  of  section  8645,  Rev.  St  1889, 
the  provisions  of  which  are  substantially  the 
same  as  section  2013,  upon  which  the  .charge 
in  the  case  at  bar  was  predicated.  In  that 
case  the  defendant  Webster  was  indicted  for 
unlawfully  and  feloniously  selling  and  de- 
livering to  EvIngston  &  Co.,  a  firm  composed 
of  Messrs.  M.  O.  EiVlngston,  B.  K.  Morgan, 
and  A.  P.  Young,  a  certain  falsely  made, 
forged,  and  counterfeited  check  purporting  to 
have  been  made  and  drawn  by  one  Lige  Gar- 
rison npon  tbe  Camden  County  Bank,  a  bank- 
ing corporation  duly  organized  and  existing 
under  tbe  general  laws  of  Missouri,  In  favor 
of  one  Cahley  Parrick,  which  said  check  was 
of  the  tenor  following:  "Linn  Creek,  Mo. 
Sept  16,  1895.  Camden  County  Bank,  Pay 
to  Cahley  Parrick  or  order  $128  (one  hundred 
and  twenty-eight  dollars).  Llge  Garrison" — 
knowing  said  check  to  be  falsely  made,  forged 
and  counterfeited  with  felonious  Intent,  then 
and  there  to  have  the  same  passed  against 
the  peace  and  dignity  of  the  state.  The  de- 
fendant was  tried  and  convicted  upon  that 
Indictment  and  the  Judgment  of  conviction 
was  affirmed.  In  that  case  we  have  a  plain 
statement  of  a  state  of  facts  which  clearly 
fall  within  the  provisions  of  section  2013,  and 
it  Is  that  character  and  class  of  cases  that  is 
sought  to  be  covered  by  tbe  provision  of  that 
section.  If  in  this  case  the  facts  disclosed 
bad  shown  that  the  defendant  had  in  bis 
possession  a  promissory  note  for  $200,  pur- 
porting to  have  been  executed  by  some  other 
person  to  himself,  or  to  some  other  individu- 
al, and  such  note  had  been  altered  or  forged, 
and  he  had  knowledge  of  such  alteration  and 
forgery,  and  then  he  should  have  sold,  ex- 
changed, or  delivered  that  note  to  tbe  bank 
for  a  consideration,  with  the  Intention  to 
have  the  same  uttered  or  passed,  his  offense 
would  have  clearly  fallen  within  the  provi- 
sions of  section  ISOIS;  but  that  is  not  this 
case.  We  have  here  simply  the  presentation 
and  delivery  to  the  Bank  of  Sullivan  of  a 
promissory  note,  made  payable  to  said  bank, 
purporting  to  have  been  signed  by  the  par- 
ties whose  names  are  attached  to  it,  for  the 
purpose  of  securing  a  loan,  and  this  state  of 
facts  by  no  means  is  within  the  purview  of 
the  provisions  of  section  2013,  nor  did  the 
provisions  of  that  section,  defining  the  offense 
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therein  embraced,  haTe  In  contemplation  that 
class  or  character  of  acts. 

Tba  facts  aa  disclosed  by  the  record  upon 
the  trial  of  this  cause  clearly  Indicate  the 
guilt  of  the  defendant  of  either  forgery  In 
the  third  degree  under  the  provisions  of  sec- 
tion 2009,  or  forgery  In  the  fourth  degree 
under  the  provisions  of  section  2012.  In  fact, 
his  guilt  Is  practically  admitted.  It  Is  there- 
fore with  great  reluctance  that  we  feel  con- 
strained to  reverse  the  Judgment  in  this 
cause;  however,  we  see  no  escape  from  It, 
unless  we  are  ready  to  Ignore  all  the  rules 
of  law  applicable  to  the  subject  of  the  dif- 
ferent phases  of  forgery  provided  for  by  the 
statute.  The  defendant  in  this  canse  un- 
doubtedly must  have  been  born  under  a  "lucky 
star,"  from  Intimations  in  the  record,  he 
seems  to  have  been  acquitted  of  all  charges 
predicated  upon  the  only  sections  upon,  which 
he  could  have  been  convicted,  and  convicted 
upon  about  the  only  section  which  did  not  in 
any  way  define  the  offense  of  which  he  was 
guilty.  The  record  discloses  that  the  defend- 
ant was  acquitted  of  the  offense  as  charged 
In  the  'first  count  of  the  Information,  which 
was  predicated  upon  the  provisions  of  section 
2012,  Rev.  St  1890  [Ann.  St  1906,  p.  1342], 
and  it  may  be  that,  from  what  is  said  In 
the  brief  of  learned  counsel  for  appellant, 
he  has  also  been  acquitted  of  the  offense 
charged  under  the  provisions  of  section  2009, 
Rev.  St  1899  [Ann.  St  1906,  p.  1341].  How- 
ever, the  plea  in  bar,  wUch  purports  to  pre- 
serve the  judgment  of  acquittal  under  the 
provisions  of  that  section,  is  not  before  us 
for  review,  and  therefore  we  shall  not  under- 
take to  discuss  It  An  examination  of  the 
record  discloses  that  the  plea  In  bar  Is  not 
Incorporated  in  the  bill  of  exceptions.  It  is 
set  out  in  the  record  proper,  but  when  It 
comes  to  present  the  bill  of  exceptions  to  the 
Judge  for  bis  signature,  the  only  reference 
to  such  plea  contained  in  the  bill  of  excep- 
tions, which  was  signed  by  the  Judge,  was 
that  the  defendant  excepted  to  the  action  of 
the  court  In  sustaining  the  demurrer  to  the 
plea  in  bar.  Then  there  is  this  note :  "Said 
plea  in  bar  is  set  forth  on  page  5."  Tlie  mere 
reference  to  this  plea  and  that  It  is  set  forth 
on  page  5  by  no  means  Is  sufficient  to  make 
It  a  part  of  the  bill  of  exceptions,  nor  is  it 
embraced  within  the  bill  of  exceptions  In 
contemplation  of  the  rules  of  practice  ap- 
plicable to  matters  which  must  be  Incorpo- 
rated In  the  bin  of  exceptions,  therefore  we 
decline  to  take  any  notice  of  this  plea  In 
bar.  Will  say,  however,  if  as  a  matter  of 
fact  the  defendant  had  been  tried  and  ac- 
quitted upon  a  charge  predicated  upon  the 
provisions  of  section  2009,  such  acquittal 
would  necessarily  be  a  bar  to  any  other  pros- 
ecution under  the  provisions  of  that  section. 

We  have  Indicated  our  views  upon  the  vital 
propositions  disclosed  by  the  record  before 
us,  which  results  In  the  conclusion  that  the 
judgment  of  conviction  upon  the  charges 
predicated  under  the  provisions  of  section 


2013  is  erroneous.  The  defendant  cannot  be 
convicted  under  the  provisions  of  that  sec- 
tion. The  judgment  of  the  trial  court  should 
be  reversed,  and,  for  the  purpose  of  giving 
the  court  an  (^portunlty  to  make  such  orders 
touching  a  new  charge  as  it  may  be  author- 
ised to  make  under  the  provisions  of  the  stat- 
ute, this  cause  should  be  remanded.  If  the 
defendant  has  been  tried  and  acquitted  iqmn 
charges  predicated  upon  all  the  provlslcms  of 
the  statute  to  which  the  facts  of  this  case 
might  be  made  applicable,  then  there  is  noth- 
ing left  for  the  trial  court  to  do  except  to 
discharge  him.    All  concur. 


BERRY  T.  ROOD  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Dec.  24,  1907.    Rehearing  Denied 

Feb.  26,  1908.) 

1.  AfpkaI/— ScoFK  ANn  CoircERTs  or  Rkcobd 
—EviDcnoB— Bills  of  Exceptions. 

While,  in  equity,  an  appellant's  exceptions 
to  findlnn  of  fact  will  not  be  considered  if  bo 
does  not  Incorporate  all  the  evidence  In  tils  bill 
of  exceptions,  when  a  bill  of  exceptions  calls  for 
the  insertion  of  a  document  on  nie,  audi  docu- 
ment becomes  a  part  of  the  bill,  and,  where  ev- 
idence taken  before  a  referee  was  returned  with 
the  referee's  report  and  the  bill  of  exceptions 
called  for  the  report  and  the  evidence,  it  was 
made  a  part  of  the  bill  of  exceptions,  so  as  tx> 
be  available  to  respondents,  though  the  evi- 
dence was  not  contained  in  the  abstract 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  {{  2367-2379.] 

2.  Sake— Abstbactb  of  Recobd— Additiorai, 
Abstbact  bt  Afpelues— Costs. 

If  a  respondent  is  not  satisfied  with  the 
abstract  filed  by  appellant,  under  the  direct 
provisions  of  Rev.  St  1899,  {  813  [Ann.  St. 
1906,  p.  7^,  and  by  Supreme  Court  Rules  11. 
12  (73  S.  W.  vi),  he  ma^  file  an  abstract  of  his 
own,  and,  if  the  necessity  of  such  abstract  is 
justified,  he  may  recover  costs  therefor. 

SEA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  3,  Appeal  and  Error,  fS  2586-2594.] 

S.  Saicb— Resebvations  of  Gbourds  of  Re- 
view—Exceptions  —  Exceptions  to  Find- 
ings of  Refebee— NECEBsrrr. 

In  an  action  against  stockholders  for  un- 
paid sabscriptions,  where  the  referee  found  that 
the  value  of  property  given  in  payment  of  stock 
was  much  less  than  the  face  value  of  the  stock, 
defendants  were  entitled  to  except  to  the  ref- 
eree's finding  of  fact  and,  upon  their  failure  t» 
do  so,  they  are  conclusively  presumed  to  ac- 
quiesce in  such  finding,  and  may  not  complain 
on  appeal  that  the  evidence  npon  which  such 
finding  was  based  was  not  contained  in  the  bill 
of  exceptions. 

[Ed.  Note. — For  cases  in  point,  see  Ont  Dig. 
vol.  2,  Appeal  and  Error,  {}  1552-1571.] 

4.  Same— Motion  fob  New  Tbial— Necessity 

IN  Equitable  Actions. 

If  the  losing  party  in  an  equity  case  does 
not  file  a  motion  for  a  new  trial  or  rehearing,  and 
eive  the  trial  court  an  opportunity  to  correct 
Its  own  error,  if  any,  he  may  not  allege  error 
on  api)eal. 

[Ed.  Note.— For  cases  in  point  sec  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  i\  1666-1668.] 

B.  Same— Review-'Befusal  to  Gbant  New 
Tbial. 

A  party  failing  to  except  to  a  referee's 
report  is  not  entitled  as  a  matter  of  riRbt  to 
have  the  findings  of  fact  reviewed,  either  by 
the  trial  court  or  by  the  appellate  court  and. 
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while  the  trial  coart  may  grant  a  new  trial  on 
its  own  motion,  if  it  refuses  to  grant  a  new 
trial  when  there  lias  l>een  no  motion,  its  refasal 
ia  not  subject  to  review  on  appeal. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  3,  Appeal  and  Error,  |f  3860-3876.] 

6.  SAKfr-ROfAND— TklAL  DK  NOTO— LA.W   OF 

THK  Cass. 

Where  defendants  did  not  except  to  the 
referee's  finding  of  facts,  and  upon  appeal  the 
jnd^ent  was  reversed  because  of  erroneous  con- 
dnaiona  of  law,  the  facts  found  by  the  referee 
are  res  adjndicata  upon  the  case  being  remand- 
ed to  the  surrogate  conrt. 

7.  Savz  —  Subsequent  Afpeaxs  —  Scope  or 
Review. 

In  an  action  against  stockholders  to  re- 
cover unpaid  sub8crij)tion8,  where  a  creditor  was 
smbstituted  as  a  plaintiff  in  the  former  trial  and 
filed  an  amended  petition,  but  no  order  was 
entered  on  the  record  authorizing  such  substi- 
tution, objection  thereto  should  have  been  made 
in  the  trial  court  and  raised  on  the  former  ap- 
peal, and  cannot  be  raised  on  this  appeal. 

lEA.  Note. — For  cases  in  point,  see  Gent  Dig. 
vol.  3,  Appeal  and  Error,  §)  4353-i36&] 

&  Receivebs— Compensation. 

A  receiver  is  entitled  to  payment  for  serv- 
ices out  of  the  funds  which  come  into  his  hands 
as  receiver,  and,  if  necessary,  may  emplojr  an 
attorney  with  leave  of  the  court  and  is  entitled 
to  an  allowance  out  of  such  funds  to  pay  the  at- 
torney's fees;  the  court  fixing  the  amount  of 
such  fees  as  well  as  of  his  own  compensation. 

9.  COSPORATIONB  —  STOCKHOLDEBS  —  LlA'BII,- 
ITT  rOB  COBFOBATE  DEBTS— EXTENT  0¥  IiIA- 

BUJTT— Atiobnet's  Fees. 

If  creditors  sue  a  live  corporation  and  levy 
their  debts  out  of  its  tangible  assets,  they  may 
not  also  pay  their  attorney's  fees  out  of  such 
assets,  but  must  pay  them  out  of  the  amount 
recovered  or  otherwise. 

10.  Costs— Attobnxt'b  Fees. 

Costs  in  a  lawsuit  do  not  ordinarily  include 
attorney's  fees. 

[Bd.  Note.— For  cases  in  point  "ee  Cent  Dig. 
vol.  13,  Costs,  SS  666-679. 

For  other  definitions,  see  Words  and  Phrases, 
VOL  2,  pp.  1634,  1636J 

11.  Rkobivkbs— Compensation. 

The  allowance  of  compensation  to  a  receiv- 
er for  himself  and  his  attorneys  must  be  made 
in  the  first  instance  by  the  court  appointing  the 
recover,  where  the  action  is  pending,  and  the 
allowance  of  that  court  binds  only  the  parties 
to  the  suit 

Appeal  from  St  Louis  Clrcait  Court; 
(yNeil  Ryan,  Jndg& 

Salt  by  A.  Moore  Berry,  receiver,  against 
Horace  JH.  Rood  and  others,  to  recover  unpaid 
■todc  subscriptions.  From  a  Judgment  for 
plalntllTs,  defendants  appeal.  Reversed  and 
ronanded.' 

Dawson  &  Garvin,  for  appellants.  Lee  W. 
Grant,  P.  R.  Flitcraft,  and  W.  B.  Homer,  for 
respondent 

VALLIAMT,  P.  7.  Ia  a  suit  then  pending 
In  the  St  Louis  circuit  court,  in  which  F.  J. 
McMaster,  assignee,  etc,  was  plaintiff  and 
the  Ozark  Onyx  Company,  a  corporation,  was 
defendant,  A.  Moore  Berry,  the  plaintiff  in 
this  suit,  was  ai^mlnted  receiver  to  collect 
the  assets  and  wind  up  the  affairs  of  the 
corporation,  which  was  In  that  suit  adjudged 
to  be  Insolvent  Among  orders  made  in  that 
suit  was  one  directing  the  receiver  to  ascer- 


tain who  were  creditors,  and  how  much  was 
owing  each,  and  to  bring  suit  against  the 
stockholders  of  the  corporation  to  collect  the 
balances.  If  any,  due  on  their  stock  subscrip- 
tions to  the  extent  of  a  sufficient  amount  to 
pay  the  debts  and  expenses  of  the  proceed- 
ing. In  obedience  to  that  order,  the  receiver 
Instituted  this  suit  The  defendants  In  this 
suit  were  the  officers  and  stockholders  of 
the  corporation.  This  is  the  second  appeal 
In  this  case.  The  proceedings  in  this  court  on 
the  first  appeal  are  reported  in  168  Mo.  316, 
67  S.  W.  644,  to  which  we  now  refer  for  a 
more  complete  statement  of  the  issues  and 
facts  than  will  be  herein  given.  Berry  v. 
Rood,  168  Mo.  316,  67  S.  W.  644.  Reference 
to  that  report  will  show  that,  when  this 
cause  came  on  for  trial  in  the  circuit  court, 
it  was  sent  to  a  referee  to  try  all  the  issues. 
A  lengthy  trial  was  had  before  the  referee, 
who  at  Its  conclusion  made  a  report  to  the 
court  In  writing,  and  with  the  report  filed  In 
court  a  record  of  all  the  evidence  taken  at 
the  trial.  By  the  referee's  report  it  appear- 
ed that  the  defendants,  as  incorporators  and 
subscribers  to  the  stock,  launched  the  corpo- 
ration on  the  business  community  with  an 
ostensible  full-paid  capital  stock  of  $300,000, 
whereas.  In  truth,  the  stock  was  not  paid 
for  In  money  or  money's  worth,  but  only  in 
property,  the  real  value  of  which  turned  out 
to  be  inconsiderable.  But  the  referee  found 
that,  whilst  that  was  so,  yet,  when  the  de- 
fendants gave  in  the  property,  they  had  such 
confidence  In  Its  prospective  value  that  they 
really  believed  It  was  worth  the  face  value 
of  the  stock,  and  because  they  acted  in  good 
faith  the  referee  held  that  they  were  not  lia- 
ble. When  the  report  came  in,  plaintiff  filed 
exceptions  to  it  both  as  to  the  findings  of 
fact  (chlefiy  to  the  findings  that  the  Incor- 
porators acted  in  good  faith),  and  also  to 
the  conclusions  of  law  on  the  facts  found. 
Defendants  filed  no  exceptions  to  the  report 
Pending  the  exceptions  filed  by  the  plaintiff, 
the  court  re-referred  the  case  to  the  same 
referee,  with  Instructions  to  ascertain  and 
report  If  the  defendants  as  officers  of  the 
corporation  acted  with  ordinary  business 
Judgment  and  discretion  In  fixing  the  value 
of  the  proi)erty  taken  In  payment  of  the 
stock.  The  referee  accordingly  reopened  the 
case  to  try  that  question,  and,  after  a  bear- 
ing, reported  to  the  court  that  defendants 
Rood  and  Leighton  did  not  exercise  reason- 
able and  ordinary  business  Judgment  and  dis- 
cretion in  the  matter,  but  that  the  other  de- 
fendants did.  To  that  supplemental  report 
the  plaintiffs  filed  exceptions,  and  the  de- 
fendants Rood  and  Leighton  filed  exceptions. 
On  final  hearing  the  court  overruled  all  the 
exceptions,  and  rendered  Judgment  for  the 
defendants  on  the  theory  that,  although  the 
property  given  In  was  of  comparatively  little 
value,  yet  they  believed  It  to  be  of  great  val- 
ue, and  thus  acted  In  good  faith.  When  the 
cause  was  here  on  the  former  appeal,  the 
main  controversy  waa  over  the  correctness 
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of  tbat  Oieory.  We  reversed  the  Judgment, 
and  held  tbat  the  defendants  were  liable 
for  the  dUTerence  between  the  real  valne  of 
the  property  given  in  and  the  face  value  of 
the  stock,  notwitbfltanding  they  may  have 
believed  that  the  property  was  of  the  valne 
of  the  face  of  the  stock.  There  is  no  ne- 
cessity for  repeating  now  what  we  said  then 
on  that  point  We  are  satisfied  with  the 
views  there  expressed.  There  were  some  oth- 
er points  discussed  In  the  opinion  in  the  for- 
mer appeal,  but  the  main  point  was  the  one 
above  mentioned.  The  opinion  concluded 
with  this  sentence:  "The  Judgment  is  re- 
versed and  the  cause  remanded  to  the  circuit 
court,  with  directions  to  proceed  to  adjust 
the  rights  of  the  parties  In  accordance  with 
the  law  as  herein  expressed."  In  the  Judg- 
ment rendered  in  this  court,  after  words  re- 
versing the  Judgment  of  the  circuit  court, 
was  this,  clause:  "It  1b  further  considered 
and  adjudged  by  the  court  that  the  said 
cause  be  remanded  to  the  circuit  court  of 
the  city  of  St.  Louts  for  farther  proceedings 
to  be  had  therein  In  conformity  with  the 
opinion  of  the  court  herein  delivered."  The 
plaintiff  Interpreted  tbat  opinion  and  Judg- 
ment to  mean  a  direction  to  the  circuit  court 
to  enter  Judgment  in  his  favor  against  the 
defendants,  respectively,  in  proportion  to  their 
stock  holdings  in  sums  sufficient  to  pay  the 
debts  of  the  corporation  as  set  out  in  the 
opinion  and  expenses  of  the  receivership,  in- 
cluding his  own  compensation  and  compensa- 
tion for  his  attorneys,  and  he  filed  a  motion 
in  court  asking  such  judgment.  The  defend- 
ants, on  the  contrary,  interpreted  the  opin- 
ion and  Judgment  of  this  court  to  mean  tbat 
the  Judgment  of  the  circuit  court  was  revers- 
ed and  the  cause  remanded  to  be  tried  anew 
in  conformity  to  the  law  as  declared  In  the 
opinion.  The  trial  court  sustained  the  plain- 
tiff's motion,  and  ruled  that  the  defendants 
would  be  allowed  to  Introduce  evidence  only 
going  to  show  that  since  the  former  trial 
matters  have  occurred  which  may  lessen  their 
liability  as,  for  example,  payment  of  cred- 
itors. Defendants  duly  excepted.  On  the 
bearing  of  the  motion  the  testimony  of  sev- 
eral expert  witnesses  was  adduced  on  the 
part  of  the  plaintiff  to  the  effect  that  the 
services  of  the  attorneys  in  the  case  were 
worth  $5,000,  and  of  the  receiver  himself 
from  $1,000  to  $1,500.  There  was  evidence, 
also,  of  exi)ense8  paid  out  in  various  amounts 
aggregating  $59.75,  all  of  which  went  In  over 
the  objections  of  defendant,  and  exceptions 
were  duly  saved.  Plaintiff  also  read  in  evi- 
dence the  report  of  the  referee  in  the  former 
trial  and  the  articles  of  association  of  the 
Ozark  Onyx  Company.  Defendant  read  in 
evidence  the  pleadings  and  certain  of  the 
proceedings  in  the  original  suit  of  McMaster 
V.  Ozark  Onyx  Company,  in  which  the  re- 
ceiver was  appointed  and  in  which  the  re- 
ceiver was  ordered  to  bring  this  suit.  De- 
fendants also  Introduced  proof  to  show  that 
since  the  former  trial  the  debts  due  the  Na- 


tional Bank  of  the  Republic  and  the  Huttlg 
Sash  and  Door  Company  had  been  paid.  On 
the  evidence  adduced  the  court  found  that 
there  were  debts  due  creditors  of  the  corpo- 
ration in  various  amounts,  which,  with  in- 
terest, amounted  then  in  all  to  $246.78,  that 
certain  expenses  had  been  incurred,  printing 
briefs,  stenographer,  copies  of  records,  etc., 
to  the  amount  of  $59.75,  and  that  to  compen- 
sate the  receiver  and  his  attorneys  $6,000 
would  be  needed;  whereupon  the  court  ren- 
dered Judgment  against  the  defendants  each 
In  a  sum  in  proportion  to  his  stockholding, 
the  whole  aggregating  a  sum  sufficient  to  pay 
the  debts,  the  expenses  and  compensation  for 
the  receiver  and  his  attorneys,  as  above  men- 
tl(Hied.  It  was  provided  in  the  decree  that. 
If  the  assessment  made  against  any  one  of 
the  defendants  could  not  be  collected,  the  de- 
ficiency was  to  be  levied  against  the  others 
in  proportion,  and  also  that  if  the  aggregate 
of  the  sums  collected  Should  be  more  than 
would  be  needed  to  pay  all  the  debts  and  ex- 
penses and  compensation  to  the  receiver  and 
his  attorneys  as  the  court  in  the  final  decree 
in  the  suit  of  McMaster  against  the  corpora- 
tion might  adjudge,  the  surplus  was  to  be 
returned  In  due  proportion  to  the  defendants. 
The  defendants  preserved  their  exceptions, 
and  have  duly  appealed  from  that  Judgment. 
1.  Defendants'  first  suggestion  is  that,  in 
the  light  of  recent  decisions  of  this  court,  the 
Judgment  of  the  trial  court  in  the  former  ap- 
peal should  have  been  affirmed,  because  the 
appellant  did  not  bring  up  all  the  evidence 
adduced  at  the  trial,  and  in  support  of  this 
suggestion  defendants  refer  to  State  ex  rel. 
V.  Jarrot,  188  Mo.  204,  81  S.  W.  876,  Patter- 
son V.  Patterson,  200  Mo.  335,  98  S.  W.  613, 
Pitts  V.  Pitts,  201  Mo.  856,  100  S.  W.  1047, 
and  Guinan  y.  Etonnell,  201  Mo.  173,  98  S.  W. 
478.  The  law  as  laid  down  in  those  cases  is 
that  In  an  equity  case  it  devolves  on  the  ap- 
pellant who  seeks  to  reverse  the  Judgment 
to  incorporate  into  his  bill  of  exceptions  all 
the  evidence  that  was  heard  at  the  trial,  and 
that,  on  his  failing  to  do  eo,  the  appellate 
court  will  not  reverse  the  Judgment  If  the 
pleadings  will  sustain  it,  even  if  it  appears 
to  be  erroneous  in  the  light  of  the  facts  found 
by  the  chancellor.  In  the  Jarrot  Case  we 
said:  "The  opposite  party  has. obtained  rights 
by  this  decree.  He  has  a  right  to  have  the 
whole  evidence  upon  which  his  decree  is  bas- 
ed before  this  court  before  it  Is  reversed. 
He  may  be  able  from  that  evidence  to  show 
that  the  circuit  court's  findings  were  erro- 
neous, and  the  decree  right  notwithstanding 
such  findings."  And  in  the  Patterson  Case, 
replying  to  the  suggestion  that,  if  the  defend- 
ant was  dissatisfied  with  the  findings,  he 
should  have  excepted  ■  and  filed  his  bill  of 
exceptions  embodying  therein  all  the  evidence, 
the  court  said:  "That  suggestion  would  im- 
pose on  the  defendant  In  whose  favor  the 
Judgment  was  rendered  the  burden  that  the 
law  imposes  on  the  plaintiff  who  is  the  ap- 
pellant;   but  the  defendant  could  not  bring 
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the  evidence  here,  even  if  be  were  willing  to 
bear  the  burden,  becanse  the  Judgment  was 
wholly  In  his  favor,  and  he  cannot  appeal 
from  It.  If  be  had  filed  his  bill  of  exceptions, 
It  would  have  Iain  In  the  circuit  court,  and 
could  never  have  been  brought  to  ns.  A  party 
brings  up  his  bill  of  exceptions  only  when 
.  he  takes  an  appeal  or  sues  out  a  writ  of  er- 
ror." That  is  the  doctrine,  also,  in  the  Pitts 
and  the  Gulnan  Cases  above  cited.  But  the 
essential  difference  between  those  cases  and 
the  case  at  bar  Is  that  In  this  case  the  plain- 
tiff, the  app«r)lant  In  the  former  appeal,  did 
embody  in  his  bill  of  exceptions  all  the  evi- 
dence. Where  a  bill  of  exceptions  calls  for 
tile  Insertion  of  a  document  on  file  in  the 
case  as  "here  the  derk  will  copy  it,"  or  oth- 
er apt  words,  the  document  called  for  Is  a 
part  of  the  bill  of  exceptions.  In  this  case 
the  evidence  taken  before  the  referee  was 
returned  into  court  with  the  report,  and  the 
bin  of  exceptions  called  for  the  report  and 
the  evidence.  But,  when  the  appellant  came 
to  make  out  his  abstract,  he  did  not  put  any 
of  the  evidence  in  It,  and  the  defendants  mov- 
ed the  court  to  affirm  the  Judgment  or  dis- 
miss the  appeal,  not  because  the  evidence  was 
not  in  the  bill  of  exceptions,  but  because  of 
the  defect  In  the  abstract.  The  difference 
between  the  condition  of  the  records  In  the 
cases  cited  and  that  of  this  record  Is  that  In 
those  cases  the  evidence  had  not  been  pre- 
served so  as  to  be  available  to  the  respond- 
ents, but  here  it  was  preserved  and  was  at 
the  service  of  these  defendants  if  they  had 
desired  to  avail  themselves  of  It.  But  It 
was  said  the  abstract  was  insuffldent  Sec- 
tion 813,  Rev.  St.  1899  [Ann.  St  1906,  p.  783], 
and  rules  U  and  12  of  this  court  (78  8.  W. 
tI)  provide  that,  if  the  respondent  is  dis- 
■atisfled  with  the  abstract  filed  by  appellant, 
be  may  file  an  abstract  of  his  own  making, 
and.  If  in  the  end  it  turns  out  that  he  was 
Justlfled  in  filing  his  abstract,  he  may  recov- 
er his  costs.  There  is  perhaps  an  element 
of  unfairness  In  the  law  that  Imposes  on  the 
respondent  a  burden  that  Justly  belongs  to 
appellant,  but  It  is  the  law  as  prescribed  by 
statute  and  as  regulated  by  rules  of  court, 
and  it  is  In  the  spirit  of  our  Code  practice. 
It  Is  In  the  same  questionable  light  as  to  fair- 
ness as  is  the  law  that  requires  pleadings  to 
be  construed  liberally,  instead  of  strictly,  as 
was  the  rule  at  common  law.  If  a  petition 
Is  vague  and  shadowy  in  its  meaning,  the 
law  seems  to  say  to  the  defendant:  "It  Is 
yonr  duty  to  point  out  either  by  demurrer 
or  motion  to  make  more  definite  and  certain 
wherein  the  plalntlfCe  pleading  is  defective." 
That  practice  is  not  altogether  free  from  the 
charge  of  unfairness,  but,  as  already  said,  it 
Is  within  the  spirit  of  our  Code  of  Civil  Pro- 
cedure, and,  since  It  has  been  the  practice  so 
long,  we  may  presume  that  on  the  whole  it 
has  been  found  to  wotk  out  Justice. 

There  Is  another  reason  why  these  defend- 
amts  have  no  cause  to  complain  of  the  ab- 
•eooe  of  the  evidence  on  the  former  appeal. 


The  referee  found  as  a  fact  that  the  prop- 
erty given  In  to  pay  for  the  stock  was  of  lit- 
tle value ;  that  Is,  not  near  the  face  value  of 
the  stock.  If  they  had  desired  to  challenge 
the  correctness  of  that  finding,  there  was 
one  way  in  which  to  do  it,  and  only  one; 
that  is,  to  file  an  exception  to  the  finding, 
and  ask  the  court  to  review  it  in  the  light 
of  the  evidence  on  file.  The  fact  that  the 
conclusion  of  the  referee  on  the  law  of  the 
case  was  that  defendants  were  not  liable  be- 
cause they  were  not  guilty  of  intentional 
fraud  did  not  prevent  the  defendants  from 
filing  exceptions  to  the  report  on  the  findings 
of  facts.  They  had  the  right  to  ask  the  trial 
court  to  review  those  findings  in  the  light  of 
the  evidence,  and  to  insist  that  the  Judgment 
should  be  in  their  favor,  even  though  not  on 
the  ground  recommended  by  the  referee,  but 
on  the  ground  that  the  referee's  finding  that 
the  property  given  In  payment  for  the  stock 
was  of  little  value  was  Incorrect  But  these 
defendants  filed  no  exception  to  the  report 
They  are  therefore  conclusively  presumed  to 
have  acquiesced  in  the  finding.  Suppose  the 
Judgment  had  been  against  them,  and  they 
had  appealed,  could  they  have  asked  this 
court  to  weigh  the  evidence  and  reverse  the 
finding  when  they  bad  not  given  the  trial 
court  an  opportunity  of  doing  so?  In  that 
particular  the  trial  of  an  equity  case  does 
not  differ  from  the  trial  In  a  lawsuit  If 
the  losing  party  in  an  equity  case  does  not ' 
file  a  motion  for  a  new  trial  or  rehearing  and 
give  the  trial  court  an  opportunity  to  correct 
its  own  error,  if  error  there  be,  he  cannot 
ask  an  appellate  court  to  do  so.  A  party 
falling  to  file  an  exception  to  a  referee's  re- 
port Is  not  entitled  as  of  right  to  have  either 
the  trial  court  or  the  appellate  court  go 
through  the  evidence  to  see  if  the  finding  of 
fact  was  correct.  Of  course,  during  the  term 
the  whole  case  is  in  the  breast  of  the  trial 
Judge,  who  even  In  a  lawsuit  may  grant  a  new 
trial  although  no  motion  therefor  was  filed 
within  the  four  days,  but,  if  the  trial  court 
refuses  to  grant  a  new  trial  when  there  has 
been  no  motion  in  time,  the  refusal  Is  not  sub- 
ject to  review  on  appeal. 

We  have  said  there  was  no  exception  fil- 
ed by  defendants  to  this  report;  but  we  have 
not  overlooked  the  fact  that  after  the  re- 
■poTt  was  filed,  the  cause  was  re-referted  for 
a  finding  on  a  particular  question,  and,  when 
that  supplemental  report  came  in,  two  of 
the  defendants  filed  an  exception  to  the  find- 
ing, but  that  finding  was  on  a  totally  imma- 
terial point  Under  the  law  as  laid  down 
in  the  former  appeal,  it  was  immaterial 
what  the  parties  may,  in  fact  have  thought 
as  to  the  value  of  the  proper^  or  how  good 
Judgment  the  officers  of  the  corporation  ex- 
ercised in  receiving  it  as  full  pay  for  the 
stock.  If  the  property  was  not  worth  the 
face  value  of  the  stock,  the  defendants  were 
liable  for  the  difference. 

2.  We  come,  now,  to  a  consideration  of 
the  question:   Were  the  defendants  entitled 
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to  a  trial  de  novo  of  all  the  iaanea?  We  have 
seen  tbat  there  were  certain  facts  found  by 
the  referee  at  the  first  trial  and  upon  those 
facts  It  was  decided  by  this  court  that  these 
defendants  were  liable  to  the  extent  Indicat- 
ed In  the  opinion,  and  the  cause  was  re- 
manded to  the  circuit  court,  with  dlrectlcms 
to  proceed  to  adjust  the  rights  of  the  parties 
In  accordance  with  the  law  as  therein  laid 
down.  We  have  also  seen  tbat,  as  to  the 
facts  so  found,  the  defendants  did  not  avail 
tbemselves  of  the  opportunities  the  law  af- 
forded either  In  the  trial  court  or  this  court 
to  question  the  correctness  of  the  findings. 
In  the  face  of  the  fact,  as  shown  by  the  rec- 
ord, that  all  the  property  that  the  corpora- 
tion had  taken  in  payment  of  $300,000,  of 
stock,  land,  machinery,  plant,  and  everything, 
was  sold  by  the  receiver  under  direction  of 
the  court  and  brought  only  about  $4,000,  it 
is  not  unreasonable  to  conclude  that  the  de- 
fendants did  not  care  to  try  to  convince  the 
chancellor  that  it  was  really  worth  $300,000. 
But,  whether  they  were  satisfied  that  the 
finding  of  the  referee  as  to  the  value  was 
correct  or  whether  they  relied  with  too  much 
confidence  In  the  conclusion  the  referee  came 
to  on  the  law — that  is,  that  as  long  as  no 
actual  fraud  was  proven  they  were  not  lia* 
ble — whatever  the  reason,  the  fact  Is  they 
accepted  the  finding,  and,  together  with  the 
further  finding  of  no  fraud,  they  based  their 
plea  before  the  court  for  a  Judgment  in  their 
favor.  Having  so  submitted  the  case  for 
Judgment,  they  are  bound  by  it,  and  the  fact 
as  to  them  la  res  adjudlcata.  Therefore, 
when  the  cause  went  back  to  the  circuit 
court,  the  facts  found  in  the  referee's  report 
were  not  open  for  controversy,  and  the  law 
expressed  in  the  opinion  as  applicable  to 
those  facts  was  to  be  taken  by  the  circuit 
court  as  the  law  of  the  case.  The  trial 
court  did  not  err  In  holding  that  the  cause 
was  not  open  for  a  trial  de  novo. 

3.  The  point  is  made  that  after  McMas- 
ter,  as  assignee  of  the  Providraice  Jewelry 
Company,  began  the  suit,  he  made  a  reas- 
signment back  to  the  Jewelry  company,  and 
that  the  record  does  not  show  that  the  Jew- 
elry company  by  order  of  court  was  substi- 
tuted as  plaintitF  in  the  cause.  That  Is  so; 
but  the  record  does  show  that  the  Jewelry 
company  after  the  reassignment  came  into 
court  and  filed  an  amended  petition  reciting 
the  fact  of  the  reassignment,  and  thereafter 
assumed  the  position  of  plaintiff  In  the  cause, 
and  was  so  treated  by  the  court.  There 
should  have  been  an  order  of  court  entered 
on  the  record  authorizing  such  substitution, 
but  that  was  overlooked.  We  do  not  think 
under  the  circumstances  of  this  case  the 
omission  was  fatal  to  the  further  proceed- 
ings. Besides,  if  there  was  any  merit  In 
the  point,  it  should  have  been  made  In  the 
trial  court  on  the  first  trial  of  this  cause, 
and  brought  to  the  notice  of  this  court  on 
the  former  appeal. 

4.  On  the  hearing  of  the  cause  on  plaintiff's 


motion  for  8  Judgment,  the  evidence  showed 
that  the  two  largest  debts  of  the  corpora- 
tion had  been  paid  since  the  Judgment  of 
this  court  on  the  former  appeal,  and  there 
were  left  unpaid  only  a  few  small  debts 
amounting  in  all,  with  interest  for  several 
years,  to  $246.78.  Why  the  receiver  did  not 
pay  those  small  debts  out  of  what  was  left 
in  his  hands  of  the  $4,000  he  received  as 
proceeds  of  the  sale  of  the  tangible  property 
after  paying  the  7  per  cent  dividend  to  the 
creditors  does  not  appear,  but,  at  all  events, 
the  only  real  contention  now  remaining  in 
the  case  is  the  claim  of  the  receiver  that  the 
stockholders  are  liable  to  him  for  $1,000  as 
compensation  for  his  services  and  $5,000  as 
compensation  for  the  services  of  his  attor- 
neys. There  was  expert  evidence  on  the  part 
of  the  plaintiff  to  the  effect  that  $1,000  to 
$1,500  would  be  a  reasonable  amount  to  com- 
pensate the  receiver  for  bis  services,  and 
that  the  services  of  the  attorneys  were  worth 
$5,000.  There  was  also  evidence  that  ex- 
penses for  various  items  had  been  incurred 
by  the  receiver  amounting  to  $59.76.  The 
court  seemed  to  take  the  opinions  of  the  ex- 
perts as  conclusive,  and  found  that  it  would 
require  $6,000  to  pay  the  receiver  and  his  at- 
tom^s  what  their  services  were  worth. 
Opinion  evidence  is  not  conclusive  when  the 
trier  of  the  fact  'is  competent  to  form  an 
opinion  of  his  own.  The  Judgment  was  that 
the  defendants  should  pay,  in  proportion  to 
their  stock  holdings,  sums  sufficient  to  pay 
the  $216.78  debts,  the  $50.75  expenses,  and 
$6,000  to  create  a  fund  out  of  which  to  pay 
compensation  to  the  receiver  and  bis  attor- 
neys. There  has  been  no  allowance  made 
by  the  court  to  the  receiver  for  compensation 
for  himself  or  his  attorneys  in  the  suit  in 
which  the  receiver  was  appointed — ^that  is, 
the  suit  of  McMaster  v.  Ozark  Onyx  Com- 
pany— and  the  Judgment  in  the  case  at  bar 
does  not  undertake  to  make  such  allowance, 
but  only  to  provide  a  fund  In  the  hands  of 
the  receiver  out  of  which  the  allowances 
may  be  paid  when  the  court  in  the  tormee 
suit  makes  them,  and  the  decree  provides 
that,  if  the  court  should  not  allow  that  much, 
the  surplus  is  to  be  returned  to  the  defend- 
ants. 

When  a  receiver  Is  rightfully  appointed, 
he  is  entitied  to  payment  for  his  services 
out  of  the  funds  tbat  come  Into  his  hands  as 
receiver,  and  the  amount  of  his  compensation 
in  the  first  Instance  is  to  be  fixed  by  the 
court  which  appointed  him.  If  litigation  en- 
sues and  the  receiver  needs  the  aid  of  an  at- 
torney, be  may,  with  leave  of  the  court,  em- 
ploy one,  and  the  receiver  Is  entitled  to  an 
allowance  out  of  the  estate  in  his  hands  with 
which  to  pay  his  attorney;  the  court  fixing 
the  amount  It  has  been  held  that  these 
fees  and  expenses  when  allowed  by  the  court 
are  entitled  to  be  paid  out  of  the  asseta  In 
the  receiver's  bands  before  other  demands. 
Aiderson  on  Receivers,  p.  833.  That  pref- 
erence goes  on  the  theory  that  the  aerrlces 
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rendered  are  for  tbe  boieflt  of  the  creditors 
or  those  otherwise  Interested  in  tbe  proper- 
ty, and  therefore  payment  for  tbe  same  is  a 
proper  charge  on  their  interest  In  the  case 
of  an  Inaolvent  concern  the  receiver  under- 
takes to  collect  the  assets  for  the  benefit  of 
tbe  creditors,  and  it  is  not  unreasonable, 
therefore,  that  the  funds  collected  to  pay 
their  debts  should  be  tolled  for  tbe  cost  of 
collection.  If  tbe  assets  that  come  Into  the 
bands  of  the  receiver  are  sufficient  to  pay 
all  the  debts  In  full  and  a  surplus  of  as- 
sets remains,  tbe  expenses  of  the  administra- 
tion may  be  paid  out  of  that  surplus.  But 
the  appellants  raise  this  point:  They  say 
that.  If  they  are  liable  at  all.  It  is  only  for 
a  snm  sufficient  to  pay  for  tbe  debts  of  the 
corporation;  that  they  are  not  liable  for  at- 
torney's fees  or  receiver's  fees.  It  is  argued 
that  tills  is  a  snit  ostensibly  in  the  interest 
of  the  creditors,  that  tbe  statute  gives  them 
a  remedy  at  law  (section  885,  Rev.  St.  1899 
[Ann.  St.  1906,  p.  870]),  which  remedy  if 
these  creditors  bad  seen  fit  to  pursue  would 
have  been  pursued  at  their  own  expense  as 
to  attorney's  fees,  and,  whilst  it  Is  not  con- 
tended that  the  remedy  given  by  statute  de- 
prives the  equity  court  of  its  Jurisdiction, 
yet  there  Is  an  analogy  that  should  not  be 
overlooked.  If  creditors  sue  a  live  corpora- 
tion and  levy  their  debts  out  of  its  tangible 
assets,  they  are  not  allowed  an  additional 
Ipvy  to  pay  their  attorneys,  but  they  pay 
that  expense  out  of  their  own  recovery.  The 
question  of  the  liability  of  the  stockholders 
for  receiver's  fees  and  attorney's  fees  was 
not  decided  <m  tbe  former  appeal  because  it 
was  not  raised  then,  and  bad  not  been  de- 
cided In  the  trial  court  The  extent  of  the 
decision  on  tbe  former  appeal  was  that  "the 
original  incorporators  are  liable  in  this  suit 
to  the  extent  that  may  be  necessary  to  pay 
off  the  debts  of  the  concern  to  creditors  who 
extended  credit  without  knowledge  of  the 
fact  that  tbe  corporation  bad  accepted  the 
property  In  payment  of  the  stock  and  to  the 
extent  also  of  tbe  cost  of  this  proceeding." 
Bnt  costs  in  a  lawsuit  do  not  mean  attorney's 
fees.  St  Louis  v.  Meintz,  107  Mo.,  loc.  cit 
616,  18  S.  W.  80;  Albers  v.  Merchants'  Ex., 
138  Mo.,  loc.  cit  15»-ieO,  39  S.  W.  473.  Nei- 
ther are  we  now  deciding  nor  Intimating  an 
opinion  on  that  question  I>ecau8e  It  has  not 
yet  been  decided  by  tlie  trial  court  and  Is 
not  before  us  for  review. 

Our  attention  Is  also  called  to  what  the 
defendants  regard  as  an  unreasonable  dis- 
proportion between  tbe  amount  of  the  debts 
established  against  the  corporation,  the 
amomtt  of  Its  tangible  assets  and  the  assert- 
ed expenses  of  the  receivership.  The  litiga- 
tion was  begun  by  McMaster,  as  assignee  of 
the  Providence  Jewelry  Company,  stating  In 
bis  i)etltlon  that  the  corporation  was  ibsol- 
▼ent  that  It  owned  about  $16,000  of  assets, 
and  that  It  owed  the  Providence  Jewelry 
Ck>iiq>an7  about  916,000  besides  other  debts. 
After  the  receiver  was  appointed,  the  debts 


were  established  in  a  proceeding  before  him, 
in  which  it  was  found  that  the  corporation 
owed  for  principal  and  Interest  up  to  that 
date  |2S,2S8.5S  of  which  119,487.49  was  tbe 
amount  due  the  Providence  Jewelry  Compa- 
ny, leaving  $5,771.06  the  aggregate  of  the 
debts  due  other  creditors.  On  the  former 
appeal  It  was  adjudged  that  the  Jewelry 
company  bad  no  right  to  hold  the  stockhold- 
ers for  any  part  of  the  debt  due  It  There- 
fore there  remained  of  the  debts  for  which 
the  stockholders  were  liable,  according  to 
the  record  we  bad  on  the  former  appeal,  for 
prln<dpal  and  Interest  at  the  date  of  the  re- 
iwrt  of  the  receiver  less  than  $6,000.  And 
tbe  evidence  on  the  trial  of  the  plaintiff's 
motion  for  a  Judgment  which  we  are  now 
reviewing,  shows  that  whilst  those  creditors, 
other  than  the  Jewelry  company,  came  in 
and  proved  up  their  debts  before  the  receiv- 
er when  they  were  notified  to  do  so,  yet  they 
never  became  parties  to  that  suit  or  this, 
and  have  made  no  move  in  this  litigation.  It 
also  now  seems  that  the  debt  next  largest  to 
that  of  the  Jewelry  company,  to  wit,  the  $4,- 
000  debt  due  tbe  Bank  of  the  Republic,  was 
paid  after  the  decision  In  the  former  appeal 
by  an  indorser  of  the  notes,  who  himself  was 
one  of  the  largest  stockholders  in  the  cor- 
poration, and  who,  although  entitled  to  have 
a  pro  rata  of  the  other  assets  of  the  corpo- 
ration applied  to  tbe  payment  of  the  debt 
yet  nnder  the  law  as  declared  In  the  former 
appeal  was  in  no  condition  to  pursue  tbe  oth- 
er stockholders.  From  this  It  would  seem, 
as  It  turned  out  that  at  tbe  date  of  the 
filing  of  the  McMaster  suit  tbe  total  amount 
of  debts  for  which  tbe  stocldiolders  could 
have  been  held  was  less  than  $2,000.  On  this 
showing  defendants  contend  that  eveo  If 
they  are  liable  to  be  taxed  for  a  sum  to  pay 
the  receiver  and  bis  attorneys,  $1,000  for  tbe 
one  and  $5,000  for  tbe  others  are  out  of  pro- 
portion to  tbe  bulk  of  tbe  interests  involved, 
the  responsibility  assumed,  and  the  intrica- 
cies of  the  litigation.  We  do  not  say  as  a 
finding  of  fact  that  those  figures  are  correct 
but  there  is  sufficient  evidence  of  their  cor- 
rectness to  entitle  the  defendants  to  be  heard 
on  the  question. 

Tbe  case  is  hardly  ready  for  a  decision  on 
the  question  of  whether  the  stockholders  are 
liable  for  receiver's  fees  and  attorney's  fees, 
or.  If  BO,  whether  the  sums  now  demanded 
are  reasonable,  because  these  questions  have 
not  been  passed  on  by  tbe  trial  court  The 
only  court  that  can,  in  the  first  instance, 
pass  on  the  question  of  allowances  to  the  re- 
ceiver for  himself  and  bis  attorneys  is  the 
court  in  which  the  suit  in  which  the  re- 
ceiver was  appointed  is  still  pending,  and 
even  then  tbe  allowances  made  by  that  court 
in  that  case  are  not  binding  on  tbe  stockhold- 
ers, because  they  are  not  parties  to  that  suit 
But  after  tbe  court  In  that  case  makes  al- 
lowances, a  receiver  will  be  authorized  to 
come  into  tbe  court  In  which  this  suit  Is 
pending,  and  ask  In  this  salt  for  Jadgmmt 
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against  the  stockholders  to  satisfy  the  allow- 
ances, and  then  both  questlcms  that  the  de- 
fendants now  raise  will  be  open.  The  trial 
court  In  this  case  will  then  have  to  exercise 
Its  own  Judgment  as  to  whether  the  defend- 
ants are  liable  for  such  fees,  and,  If  so,  what 
is  a  reasonable  amount,  and  from  the  Judg- 
ment so  rendered  either  party  may  appeal. 
In  the  Judgment  now  before  as  for  review 
the  trial  court  has  not  decided  either  that 
the  defendants  are  liable,  or  that  the  amount 
claimed  is  Just  compensation.  The  effect  of 
the  Judgment  under  review  is  to  provide  a 
fund  of  $6,000  out  of  which  to  pay  the  allow- 
ances If  ever  they  are  ordered  and  the  sur- 
plus, if  any,  to  be  returned  to  the  defend- 
ants. The  course  that  the  trial  court  took 
in  rendering  that  Judgment  is  not  without 
precedent,  and  imder  some  circumstances 
might  be  proper  procedure,  but  in  the  case 
at  bar  there  was  no  occasion  to  take  up  the 
subject  before  the  court  in  the  original  cause 
bad  passed  Judgment  on  the  question,  and 
had  made  or  refused  to  make  the  allowances 
asked.  Both  these  are  suits  in  equity  in 
which  the  original  points  in  litigation  have 
been  decided,  and  they  are  both  held  open 
now  only  for  the  purpose  of  making  orders 
In  relation  to  costs  and  expenses  and  to  car- 
ry into  effect  the  Judgments  rendered. 

The  Judgment  Is  reversed  and  the  cause 
remanded  to  the  circuit  court,  with  direc- 
tions to  proceed  with  the  cause  in  conformity 
with  the  law  as  herein  expressed. 

liAMM  and  GRAVES,  JJ.,  concur.  WOOD- 
SON, J.,  dubltante. 


STATE  V.  HARRIS. 

(Supreme  Court   of  Missouri,   Division   No.  2. 

Feb.  18,  1908.) 

1.  Homicide— Assault  with  Dbadlt  Weap- 
on—Assault WITH  Intent  to  Kill— Stat- 
UTOBY  Provisions. 

Rev.  St.  1899,  §  1847  [Ann.  St  1906,  p. 
1277],  provides  for  the  punishment  of  every  per- 
son who  shall,  on  purpose  and  of  malice  afore- 
thought, Bhoot  or  stab  another,  or  assault  or 
beat  another  with  a  deadly  weapon,  or  by  any 
other  means  or  force  likely  to  produce  death  or 
great  bodily  harm,  with  intent  to  kill,  maim,  or 
rob.  Held  that,  under  the  statute,  the  shooting 
or  stabbing  another  is  one  offense,  while  an 
assault  with  a  deadly  weapon  is  another  and 
distinct  offense,  and  hence,  in  an  information 
charging  the  stabbing  of  another  with  intent  to 
kill,  allegations  that  the  assault  was  committed 
"on  purpose"  and  with  "a  deadly  weapon"  was 
surplusage  and  unnecessary. 

2.  Same— Issues. 

In  a  prosecution  for  sssault  with  intent  to 
kill,  in  which  the  information  unnecessarily  al- 
leged that  the  assault  was  made  on  purpose 
and  with  a  deadly  weapon,  it  was  not  necessary 
for  the  court  to  submit  to  the  Jury  the  ques- 
tion whether  or  not  the  weapon  was  a  deadly 
weapon  as  such  fact  was  wholly  immaterial. 

3.  Criminal  Law— Instbuctions  Invadino 
Province  of  Jubt  —  Assumption  as  to 
Facts. 

In  a  prosecution  for  assault  with  intent  to 
kill,  whether  the  instrument  with  which  the 
assault  was  committed  was  a  deadly  weapon 


held,  under  the  evidence,  a  question  for  the  Jni7. 
and  hence  it  was  error  to  assume  such  fact  in 
an  instruction  as  to  the  presumption  of  law, 
arising  from  the  use  of  a  deadly  weapon. 

r  E>].  Note.— For  cases  in  point,  see  Cent.  Dls. 
vol.  14,  Criminal  Law,  88  1764-1764.] 

4.  HOlflCIDK— ilHSTBUCTIONB— SELF-DKFKNSB. 

In  a  prosecution  for  assault  with  intent  to 
kill,  an  instruction  that  the  possession  of  a 
pocket  knife  by  accused  was  a  drcumstanco 
which  would  warrant  the  Jury  in  denving  de- 
fendant the  benefit  of  the  law  of  seli-defenso 
was  not  error,  where  the  evidence  tended  to 
show  that  defendant  sought  and  brought  on  the 
difficulty,  and  had  his  knife  in  his  hand  at  the 
time  it  began,  and,  without  provocation,  began 
at  once  to  stab  the  prosecuting  witness. 
6.  Indictmeniv- Conviction  or  Less  Offense. 

Under  the  express  provisions  of  Rev.  St. 
1899,  8  2370  [Ann.  St.  1906;  p.  1458],  on  an  in- 
dictment for  assault  with  intent  to  commit  a 
felony  or  for  a  felonious  assault,  the  defendant 
may  be  convicted  of  a  less  offense. 

6.  Homicide— Assault  with  Intent  to  Kxli> 
— Questions  for  Jury. 

In  a  prosecution  for  assault  with  intent  to 
kill,  whether  the  act  was  committed  with  malice 
aforethought,  or  with  intent  to  kill  or  do  some 
great  bodily  harm  without  malice  aforethought, 
held,  under  the  evidence,  a  question  for  the  jury. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  8  56S.] 

7.  Witnesses  —  Ckedibilitt— Impeachment — 
Oboss-Examinatior  of  IvPXACHine  Wit- 
ness—Discretion  OF  Coubt. 

Though  a  liberal  cross-examination  should 
be  allowed  where  a  witness  is  called  to  impeach 
or  sustain  another  by  proof  of  general  char- 
acter, the  extent  to  which  it  may  go  is  largely 
within  the  discretion  of  the  trial  court 

[Ed.  Note.— For  cases  in  point  see  Cent  Die 
vol.  50,  Witnesses,  §  1159.] 

8.  Criminal  Law— Harmless  Error- Exami- 
nation OF  Witnesses. 

On  the  cross-examination  of  witnesses  call- 
ed to  rebut  evidence  impeaching  the  character 
of  prosecuting  witness  in  a  prosecution  for  as- 
sault with  intent  to  kill,  refusal  to  allow  ques- 
tions inquiring  into  the  knowledge  of  the  witness 
as  to  previous  difficulties  between  the  prosecu- 
ting witness  and  others  was  not  error  prejudicial 
to  defendant  where  defendant  had  called  other 
witnesses  who  testified  that  the  reputation  of 
the  prosecuting  witness  for  qiiarrelsomene«  was 
bad. 

[Ed.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  15,  Crimhial  Law,  J  3138.1 

Appeal  from  Circuit  Court,  Lawrence  Couo- 
17 ;  F.  C.  Johnston,  Judge. 

John  Harris  was  convicted  of  assault  witii 
intent  to  kill,  and  he  appeals.  Reversed  and 
remanded. 

Williams  B.  Skinner,  for  appellant  TIi» 
Attorney  General  and  N.  T.  Gentry,  for  tbe 
State. 

6ANTT,  J.  On  the  26th  of  February,  1907, 
the  prosecuting  attorney  of  Lawrence  county 
filed  an  information,  duly  verified,  charging 

that  the  defendant  on  the day  of  Jan- 

aary,  1907,  in  and  upon  one  Joe  Quails,  felo- 
niously, on  purpose  and  of  hia  malice  afore- 
thought with  a  deadly  weapon,  to  wit,  a 
knife,  whld)  he,  tbe  said  Harris,  in  bis  hands 
then  and  there  held,  did  then  and  there  make 
an  assault,  and  him,  the  said  Quails,  felo- 
nioTJsly,  on  purpose  and  of  malice  afore- 
thought, did  strike,  cut,  stab,  and  wound  wltk 
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said  knife,  with  Intent  him,  the  Bald  Qnalls, 
then  and  there  to  kill,  against  the  peace  and 
dignity  of  the  state.  At  the  March  term, 
1007,  the  defendant  waa  duly  arraigned  and 
entered  hla  plea  of  not  gnilty  and  at  the  same 
term  he  was  put  upon  his  trial  and  fonnd 
guilty  as  charged  In  the  information,  and  his 
prnilahment  assessed  at  two  years  In  the  pml- 
tentlary.  From  the  sentence  on  that  verdict 
he  appeals  to  this  court 

The  evidence  on  the  part  of  the  state  tends 
to  prove  that  the  prosecuting  witness,  Qnalls, 
was  the  proprietor  of  a  sawmill  which  he  was 
operating  near  the  farm  owned  by  the  defend- 
ant In  Lawrence  county,  and  the  defendant's 
minor  son  had  been  working  for  the  prosecut- 
ing witness  at  said  mill.  On  the  Saturday 
previous  to  the  Tuesday  on  which  the  assault 
was  made,  the  son  of  the  defendant  had  quit 
work,  and  had  complained  to  bis  father  that 
Quails  had  counted  him  out  of  a  dollar  In 
paying  him  his  wages.  The  prosecuting  wit- 
ness testified  that  the  defendant  came  to  the 
mill  on  the  day  of  the  difficulty  about  2 
o'clock  in  tbe  afternoon ;  that  the  prosecuting 
witness  was  very  busy  at  the  time  sawing 
his  lumber,  but  noticed  the  defendant  In  the 
millyard,  but  paid  little  attention  to  him  ex- 
cept to  see  that  be  and  one  Smith  walked 
off  northeast  from  tbe  mill;  that,  the  next 
time  he  saw  him,  the  defendant  had  come  up 
to  him  into  the  small  space  In  which  he  was 
working,  and  Immediately  assumed  a  threat- 
ening attitude,  with  his  left  fist  up  to  the 
prosecuting  witness'  face,  and  said:  "What 
do  you  mean  by  saying  that  you  had  broken 
even  with  Harris?"  and  be  said,  "What  Is 
the  matter  with  you,  Mr.  Harris?"  thereupon 
the  defendant  said:  "You  look  me  In  the 
eyes  (then  called  me  a  vile  name),  and  tell 
me  what  you  mean;"  thereupon  the  prosecut- 
ing witness  said:  "If  I  have  done  or  said 
anything,  Mr.  Harris,  I  did  not  mean  a  thing 
in  the  world," 'when  he  said  that  the  defend- 
ant Bald:  "You  owe  my  boy  a  dollar,"  and 
the  prosecuting  witness  stfld:  "No,  I  paid 
your  boy  on  Saturday  night  every  cent  I  ow- 
ed bim,  and  you  are  a  fool  trying  to  raise 
a.  row  with  a  man  for  nothing;"  when  the 
witness  said  that  the  defendant  reached  for 
him,  caught  hold  of  him  with  his  left  hand, 
and  struck  him  with  bis  right  hand,  and  the 
witness  immediately  felt  the  cut  of  a  knife, 
and  says:  "I  either  struck  at  him  and  run 
over  him  or  shoved  bim  down  and  run  right 
over  him,  and  started  to  run.  I  ,dld  not  go 
but  a  few  steps  until  I  stumped  my  toe  and 
fell,  and  he  came  right  up  on  me  with  bis 
knife,  and  I  kicked  at  talm  with  my  foot, 
and  he  said,  'Damn  you,  I  will  cut  your 
throat,'  and  I  called  to  Miller,  and  Miller 
came  around  and  took  hold  of  him.  He  bad 
lK>ld  of  my  foot  and  was  trying  to  cut  over. 
When  Miller  took  hold  of  him  then  defendant 
■topped,  and  I  Jumped  up  and  ran  again  and 
went  to  Dr.  Cottlngham's  office  and  had  him 
dress  my  wounds — on  my  arm  and  left  aide." 
The  witness  further  said  that  the  defendant 


stabbed  him  In  the  side  the  first  lick  he  gave 
him,  and  cut  him  on  tbe  arm  as  be  started  to 
run  away  from  him.  Dr.  Cottingham  tes- 
tified that  the  prosecuting  witness  came  to 
bim  for  treatment  that  afternoon,  and  he  dis- 
covered that  the  witness  had  a  cut  In  the 
arm,  which  was  bleeding  profusely,  and  the 
doctor  dressed  this  wound  and  sewed  It  up, 
end  he  also  had  a  cut  In  tbe  left  side  about 
tbe  eighth  rib.  This  last  cut  was  about  two 
Inches  deep  and  extended  nearly  to  the  cavity, 
the  cut  on  tbe  arm  was  2^  Inches  long  and 
went  to  the  bone.  The  wounds  had  been 
very  recently  Inflicted  when  the  witness  came 
to  him.  The  witness  was  confined  to  his 
bed  on  account  of  these  wounds  for  some  seven 
or  eight  days.  On  cross-examination  it  ap- 
peared that  the  prosecuting  witness  had  be- 
come acquainted  with  the  defendant  about 
the  1st  of  January,  and  this  difficulty  occur- 
red on  the  29th  of  January.  Tbe  prosecut- 
ing witness  had  located  his  sawmill  about 
one-half  mile  from  the  defendant's  residence, 
and  had  been  using  the  defendant's  stable 
that  month  free  of  charge.  G?he  son  of  the 
defendant  had  been  working  for  tbe  prosecut- 
ing witness  about  a  week  before  this  diffi- 
culty with  the  consent  of  his  father.  The 
prosecuting  witness  was  asked  If  he  had  not 
stated  on  the  day  before  the  difficulty  that 
he  had  broken  even  with  Harris,  and  he 
denied  that  he  had  ever  made  such  a  remark. 
He  testified  he  was  89  years  old,  and  weigh- 
ed 176  pounds,  and  was  6  feet  and  10  inches 
tall.  On  further  examination,  the  prosecut- 
ing witness  stated  that  the  only  expression 
be  used  In  regard  to  breaking  even  was  In 
settling  with  another  son  of  the  defendant's 
about  the  com  that  he  had  used  in  feeding 
his  team  while  there,  and  had  made  an  ar- 
rangement with  the  Davis  boys  for  bis  team, 
and  said,  when  the  Davis  boys  came  up: 
"I  am  ready  for  my  com,  I  had  an  even 
break  up  at  Harris',  Just  an  even  break  about 
the  com."  Miller,  a  witness  for  the  state, 
testified  that  he  was  at  the  mill  when  the 
defendant  came  there  on  the  day  of  tbe  dif- 
ficulty, and  the  defendant  asked  him  what 
Quails  meant  by  breaking  even  with  the  Har- 
rises the  evening  before,  and  witness  told  him 
he  did  not  know,  unless  be  bought  some  corn 
from  the  Harris  boys,  and  that  he  had  some 
there;  but  the  boys  told  him  that  he  had 
taken  It  all  up,  and  thereupon  the  defendant 
turned  and  walked  away  with  James  Smith. 
In  about  10  or  15  minutes  they  returned,  and 
he  saw  Harris  go  to  where  Quails  was  work- 
ing, and  Smith  went  back  to  the  engine.  The 
defendant  had  a  knife  of  some  description  In 
bis  right  band,  and  his  right  hand  was  hang- 
ing down.  The  defendant  went  to  talking  to 
Quails,  and  bad  bis  rigbt  hand  up  close  to 
Quails'  face.  The  defendant  seemed  to  be 
out  of  humor,  I  could  tell.  They  seemed  to 
be  quarreling.  Qnalls  did  not  seem  to  be 
angry  at  first,  but  did  appear  so  later  on. 
When  the  defendant  came  up,  Qnalls  loosened 
tbe  lever,  and  It  stopped.    He  could  not  hear 
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what  they  said  on  account  of  the  noise  made 
by  the  saw.  Qnalls  struck  at  Harris  with  his 
fist,  then  Harris  threw  his  arm  around  him, 
and  he  could  not  see  whether  he  was  cutting 
him  or  not  Quails  seemed  to  jerk  loose  and 
ran  out  past  Harris,  and  did  not  go  but  a 
Uttle  ways  until  he  fell  down.  He  was  go- 
ing tolerably  pert,  and  the  defendant  started 
after  him  and  got  to  him  pretty  soon  after  be 
fell.  When  Quails  fell  he  seemed  to  strike 
on  his  left  shoulder,  and  turned  on  his  back 
and  got  bis  foot  up  to  keep  Harris  ofF,  and 
Harris  caught  one  of  Quails'  feet  Then  the 
witness  went  over  and  took  hold  of  Harris' 
shoulder  and  told  talm  to  stop.  Then  Qnalls 
got  up  and  went  off  around  the  engine,  and 
the  defendant  walked  off  and  stayed  awhile. 
Then  he  came  back  and  asked  witness  If  he 
did  not  see  Quails  draw  a  hammer  on  blm. 
Witness  told  him  he  did  not  notice  It  Wit- 
ness did  not  see  Quails  with  anything  in  bis 
hands.  He  thought  the  defendant  struck 
him  twice  while  they  were  standing,  and 
struck  at  him  once  as  he  went  out  Then 
prosecuting  witness  was  sent  off  to  Aurora 
In  a  buggy.  On  cross-examination  be  detail- 
ed the  particulars  of  the  difficulty.  In  which 
be  stated  that  Quails  struck  at  the  defendant, 
and  then  they  clinched.  Defendant  dodged 
and  threw  his  arms  around  Quails.  This  all 
occurred  In  the  little  space  In  which  Quails 
stood  in  handling  the  lever  in  controlling 
the  saw.  That,  after  Harris  struck  Quails 
twice  with  the  hand  that  had  the  knife  in  It, 
Quails  started  to  nm.  He  saw  nothing  In 
lilB  hand,  and  did  not  see  him  pick  up  any- 
thing or  attempt  to  pick  up  anything.  On  ro- 
examination  he  stated  be  did  not  desire  to 
be  understood  as  saying  that  Quails  ever 
clinched  the  defendant;  on  the  contrary,  he 
seemed  to  be  trying  to  get  away.  Charter 
Davis  testified  that  he  saw  the  defendant  ap- 
proach the  prosecuting  witness,  and  saw  them 
talking,  and  saw  the  defendant  shake  his 
fist  in  Quails'  face,  and  the  next  thing  he 
knew  they  clinched,  and  defendant  went  to 
cutting  Quails  with  a  knife.  By  "clinching," 
he  meant  defendant  threw  his  arms  around 
Quails'  neck.  This  witness  could  not  see  the 
knife,  but  saw  the  stroke  of  the  hand  in 
which  defendant  held  the  knife.  Saw  him 
strike  Quails  twice,  and  Quails  shoved  him 
back,  and  ran  out  of  the  place,  and  defend- 
ant after  him.  Quails  fell,  and  the  defend- 
ant ran  up  and  caught  him  by  the  foot,  and 
was  still  motioning  with  his  knife  In  the  oth- 
er hand.  Saw  Miller  go  up  and  sepai'ate 
them.  He  saw  no  provocation  on  the  part 
of  Quails  before  the  defendant  struck  him 
and  stabbed  him.  James  Davis  also  testified 
that  he  saw  the  defendant  going  up  to  where 
Quails  was  sawing,  and  the  latter  was  saw- 
ing a  log.  Had  Just  got  It  squared,  and  was 
standing  with  his  hand  on  the  lever,  when  the 
defendant  came  up  and  began  to  talk  to  him, 
but  that  on  account  of  the  noise  he  could  not 
hear  what  was  said.  Saw  defendant  shaking 
his  flat  close  to  Quails'  face.    After  talking 


a  little,  he  saw  defendant  throw  his  arm 
around  Quails'  neck.  The  scuffle  only  lasted^ 
a  minute,  and  Quails  got  loose  and  ran  off. 
That  the  defendant  followed  hhn,  and  Quails 
fell,  and  the  defendant  got  him  by  the  foot. 
Miller  seemed  to  separate  them.  Defendant 
asked  him  if  he  did  not  see  Quails  hit  him 
the  first  lick,  and  he  told  him  no,  be  did  not 
see  him  bit  him.  Defendant  said  he  wonder- 
ed if  Quails  thought  he  had  broke  even  with 
him  now. 

The  defendant  testified  in  his  own  behalf 
that  his  son  bad  told  him  that  the  prosecut- 
ing witness.  Quails,  had  short-changed  him  In 
paying  him  his  wages  on  Saturday,  and  that 
Smith  told  him  it  was  a  fact,  and  thereupon 
he  went  back  to  get  Qnalls  to  pay  it  When 
he  got  back  he  went  up  to  where  the  prose- 
cuting witness  stood,  and  said  to  him :  "  'Joe, 
you  are  cutting  away;'  and  he  said,  'Tea,' 
and  I  said:  'How  was  it  you  broke  even 
with  the  Harrisesr  and  he  said:  'Ohi 
nothing,'  and  I  said:  'If  it  was  nothing 
you  would  not  care  to  tell  me,'  and  he  said : 
'It  is  none  of  your  damn  business;'  and  he 
reached  over  and  took  up  a  hammer,  and  I 
said:  'Iieave  that  alone,  you  do  not  need 
that.'  Then  I  told  him  It  was  my  business 
to  see  that  he  paid  my  b<^  what  he  owed 
blm,  and  he  said  be  did  not  owe  him  any- 
thing, and  I  said  to  him  that  the  boy  said 
he  had  counted  him  out  of  a  dollar,  and  then 

he  said  I  was  a  G d liar,  then  I 

told  him  he  was  another  one,  and  he  squared 
himself.  He  turned  facing  me,  and  drew 
back  and  struck  square  at  my  face,  and  I 
dropped  my  band  until  he  missed  his  lick, 
and  be  clinched  me  around  the  neck,  and  I 
reached  around  with  my  left  hand  with  my 
head  down  trying  to  get  bold  of  him,  and 
cut  him  with  my  knife  to  get  blm  off  of  me, 
and  as  he  threw  his  arm  over  I  threw  the 
knife  up,  and  it  hung  in  his  arm  as  he  got 
loose  of  me.  Then  he  walked  off  pretty  pert 
four  or  five  steps  and  turned  and  looked 
back,  and  as  he  ran  over  to  pick  up  a  rock 
he  hit  his  foot  on  a  post  oak  stump,  and  fell 
over  and  commenced  kicking  at  me,  and  I 
caught  him  by  the  breeches  leg  with  my  left 
band,  and  says,  says  I,  'Joe,  have  you  got 
enough,'  and  he  says,  'Tes,  sir;  I  have,* 
and  I  says,  'Will  you  ever  strike  at  me  again,' 
and  he  says,  'No,'  and  I  says,  'Get  up  from 
there;'  and  then  Billy  Miller  came  up  and 
said,  'Quit  fighting.' "  The  knife  with  which 
he  cut  Quails  was  a  little  four  bladed  knife. 
He  was  whittling  with  it  when  he  commenced 
talking  with  Quails.  He  cut  blm  to  get  him 
off  of  him.  Defendant  also  offered  evidence 
tending  to  show  that  the  general  reputation 
of  Quails  as  a  peaceful,  law-abiding  man  was 
not  good.  Other  witnesses  testified  that  QuallR 
had  been  a  justice  of  the  peace  In  his  town- 
ship and  road  commissioner,  and  had  also 
been  a  police  officer  in  the  city  of  Aurora. 
There  was  also  evidoice  on  the  part  of  the 
state  tending  to  show  that  the  prosecuting 
witness'  general  reputation  was  that  of  a  peace- 
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able,  law-abiding  dtlzoi.  Therenpon  Uie  court 
lostrncted  tbe  Jury  as  follows:  "(2)  Gentle- 
men of  tbe  Jury,  the  court  Instmcts  you 
that  If  yon  believe  and  find  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant,  John  Harris,  at  the  county  of 
Lawrence  and  state  of  Missouri,  on  or  about 
the  20th  day  of  Januaty,  1907,  did  willfully, 
feloniously,  <m  purpose^  and  of  his  malice 
aforethought,  cqt,  stab,  strike,  and  wound 
Joe  Quails  with  a  knife,  with  Intent  then  and 
there,  the  said  Quails,  on  purpose  and  of  his 
malice  aforethought,  to  kill,  you  will  find  the 
defendant  guilty  as  he  la  charged  in  the  In- 
formation, and  assess  his  punishment  at  im- 
prisonment in  the  penitentiary  for  a  term 
not  less  than  two  years  nor  more  than  ten 
years.  (3)  The  court  Instructs  the  Jury  that 
be  who  uses  upon  another  at  some  vital  part 
a  deadly  weapon  of  any  kind  must,  in  the 
absence  of  qualifying  facts,  t>e  presumed  to 
know  that  the  effect  is  likely  to  produce 
death,  and  knowing  this  must  be  presumed 
to  Intend  death,  which  is  the  probable  and 
ordinary  consequence  of  such  an  act,  and  if 
such  deadly  weapon  la  used  without  Just 
cause  he  must  be  prestuned  to  do  It  wickedly 
or  from  a  bad  heart ;  if,  therefore,  the  jury 
believe  from  the  evidence  In  this  case  that 
the  defendant  willfully,  feloniously,  on  pur- 
IXMe,  and  of  his  malice  aforethought  made 
an  assault  on  the  witness,  Joe  Quails,  as 
charged  in  the  information,  by  cutting  and 
stabbing  said  Quails  with  a  knife.  In  some 
vital  part,  with  a  manifest  design  to  use 
such  weapon  upon  him  without  sufficient  rea- 
son, cause,  or  extenuation — then  It  must  be 
presumed  that  the  defendant  intended  to 
kill  said  Quails.  (4)  The  Jury  are  instruct- 
ed that  a  person  who  brings  on  a  difflculiy 
for  the  purpose  of  killing  his  adversary,  or 
wreaking  his  vengeance  on  him,  cannot  avail 
himself  of  the  right  of  self-defense  in  order 
to  shield  himself  of  the  consequences  of 
wounding  or  injuring  his  adversary,  how- 
ever imminent  the  danger  in  which  he  may 
have  found  himself  during  the  progress  of 
the  affray,  and  if  In  this  case  the  Jury  be- 
lieve from  the  evidence  that  the  defendant 
prepared  himself  with  a  knife  previous  to 
the  difficulty  with,  or  the  wounding  of,  the 
witness,  Joe  Quails,  and  sought,  brought  on, 
or  voluntarily  entered  into  the  encounter 
with  Quails  In  order  to  wreak  his  malice  on 
bim,  then  there  Is  no  self-defense  in  the 
case."  "(8)  Upon  the  question  of  self-de- 
fense, interposed  by  the  defendant  in  this 
case,  you  are  Instructed  that  if  at  the  time 
the  defendant  cut  the  prosecuting  witness. 
Quails,  if  you  find  from  the  evidence  he 
did  cut  him,  defoidant  had  reasonable  cause 
to  apprehend  a  design  on  the  part  of  Quails 
to  take  his  life  or  do  him  some  great  person- 
al injury,  and  that  there  was  reasonable 
cause  for  him  to  apprehend  Immediate  dan- 
ger of  such  design  being  accomplished,  and, 
to  prevent  such  apprehended  danger,  he  cut 
the  said  Quails,  and  if  at  the  time  he  did 


said  cutting  ne  had  reasonable  cause  to  be- 
lieve, and  did  believe,  that  It  was  necessary 
for  him  to  do  such  cutting  to  protect  him- 
self against  such  apprehended  danger,  yon 
will  acquit  the  defendant  on  the  ground  of 
self-defense.  It  Is  not  necessary  that  the 
danger  should  have  been  actual  or  real,  or 
that  the  danger  should  have  been  impending 
or  about  to  fall,  all  that  Is  necessary  is  that 
the  defendant  had  reasonable  cause  to  be- 
lieve, and  did  believe,  those  facts.  On  the 
other  hand,  it  is  not  enough  that  the  defend- 
ant should  have  so  believed.  He  must  have 
had  reasonable  cause  for  such  belief.  Wheth- 
er or  not  he  had  reasonable  cause  for  such 
belief  Is  for  you  to  determine  under  all  the 
facts  and  circumstances  given  In  the  evi- 
dence ;  and  if  you  believe  from  the  evidence 
that  the  defendant  did  not  have  reasonable 
cause  for  such  belief,  you  cannot  acquit  him 
on  the  ground  of  self-defense."  In  addition 
to  these  Instructions  the  court  also  Instructed 
the  Jury  on  the  presumption  of  innocence, 
the  credibility  of  the  witnesses,  and  defined 
reasonable  doubt  and  the  competency  of  the 
defendant  as  a  witness,  and  the  words  "fe- 
loniously, willfully,  and  malice  aforethought" 
To  all  of  which  Instructions  the  defendant 
objected  and  saved  his  exertions.  The  de- 
fendant requested  the  court  to  give  the  fol- 
lowing histructlon :  "(A)  The  court  instructs 
the  Jury  that  If  you  believe  from  the  evidence 
in  this  case,  beyond  a  reasonable  doubt,  that 
the  defendant,  John  Harris,  at  the  county  of 
Lawrence  and  state  of  Missouri,  on  or  about 
the  29th  day  of  January.  1907,  did  unlawful- 
ly and  feloniously  make  an  assault  upon  (me 
Joe  Quails,  and  did  then  and  there  unlawful- 
ly and  feloniously  cut,  stab,  and  wound  said 
Quails  with  a  knife,  with  Intent  the  said 
Quails,  feloniously  and  unlawfully,  to  kill  or 
do  great  bodily  harm,  you  will  find  him  gull- 
tr  of  an  assault  with  Intent  to  kill,  and  as- 
sess his  punishment  In  the  penitentiary  for  a 
term  not  less  than  two  years  nor  more  than 
five  years,  or  Imprisonment  In  the  county  Jail 
not  less  than  six  months  nor  more  than 
twelve  months,  or  at  botd  a  fine  not  less  than 
one  hundred  dollars  and  Imprisonment  in  the 
county  Jail  not  less  than  three  months  nor 
more  than  twelve  months,  or  at  a  fine  not 
less  than  one  hundred  dollars."  Which  in- 
struction the  court  refused  and  the  defend- 
ant excepted.  The  Jury  having  found  defend- 
ant guilty,  within  four  days  he  filed  his  mo- 
tion for  new  trial,  which  was  heard  and 
overruled,  to  which  he  saved  his  exceptions. 
Defendant  also  filed  a  motion  in  arrest  of 
Judgment,  which  was  heard  and  overruled 
and  his  exceptions  noted. 

1.  The  information  Is  snfflclent,  and  the 
record  prefer  otherwise  appears  free  from  er- 
ror. Both  the  third  and  fourth  Instructions 
are  challenged  by  the  defendant  for  the  rea- 
son that  the  court  in  each  assumed  as  a  fact 
that  the  knife  with  which  the  defendant  stab- 
bed the  prosecuting  witness  was  a  deadly 
weapon.    The  statute  nnder  which  this  in- 
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formation  was  drawn  (section  1847,  Rev.  St 
1899  [Ann.  St  1906,  p.  12T7])  provides:  "Ev- 
ery person  wbo  shall  on  purpose  and  of  mal- 
ice aforethought  shoot  or  stab  another,  or 
assault  or  beat  another  with  deadly  weapon, 
or  by  any  other  means  or  force  likely  to  pro- 
duce death  or  great  bodily  barm,  with  Intent 
to  kill,  malm,  ravish  or  rob  sach  person,  or 
In  the  attempt  to  commit  any  burglary  or 
other  felony,  or  In  resisting  the  execution  of 
legal  process,  shall  be  punished  by  imprison- 
ment in  the  penitentiary  not  exceeding  ten 
years."  In  State  v.  Keele,  105  Mo.  88,  16  S. 
W.  609,  It  was  held  that  a  felonious  stabbing 
of  another  with  Intent  to  kill,  constltntlng 
one  offense  under  said  section,  and  It  was 
not  necessary  when  the  assault  had  been 
made  with  a  certain  knife  to  charge  that 
said  knife  was  a  deadly  weapon,  as  the  stat- 
ute was  as  to  that  offense  silent  as  to  the 
character  of  the  weapon  used.  In  State  v. 
liaycock  et  al^  141  Mo.  278,  279,  42  S.  W. 
723,  the  assault  was  alleged  to  have  been  com- 
mitted feloniously,  on  purpose,  and  with 
malice  aforethought  with  knives  the  length 
of  the  blade  of  which  was  four  Inches,  eta, 
but  It  was  not  alleged  that  said  knife  was  a 
deadly  weapon,  and  this  court  following 
State  T.  Keele,  supra,  held  that  it  was  not 
necessary  to  allege  that  the  knife  was  a  dead- 
ly weapon  onder  this  section  of  the  statute. 
In  State  v.  Bond,  191  Mo.  555,  loc.  clt.  568,  90 
S.  W.  830,  this  same  distinction  Is  maintain- 
ed between  that  clause  in  the  statute  which 
makes  the  shooting  at  or  stabbing  another 
one  offense,  and  an  assault  with  a  deadly 
weapon  another  and  distinct  offense.  See, 
also,  State  v.  Webster,  77  Mo.  666;  State  v. 
Painter,  67  Mo.  84 ;  State  v.  Wood,  124  Mo. 
412,  27  S.  W.  1114;  State  v.  Hoffman,  78 
Mo.  266.  In  State  v.  Spaugh,  199  Mo.  147, 
97  S.  W.  901,  it  is  ruled  that  in  an  informa- 
tion under  section  1847,  Rev.  St  1899  [Ann. 
St  1906,  p.  1277],  the  words  "on  purpose"  and 
"a  deadly  weapon"  were  surplusage  and  un- 
necessary. In  view  of  this  long  line  of  deci- 
sions. It  mast  be  held  that  the  Insertion  of 
the  words  "with  a  deadly  weapon,"  as  de- 
scriptive of  the  knife  with  which  the  stabbing 
was  done,  was  an  unnecessary  allegation, 
and  the  information  would  have  been  suflS- 
clent  without  It;  but  having  alleged  It  the 
question  arises^  could  the  court  in  Its  Instruc- 
tions ignore  it  as  redundant  and  unnecessary 
to  be  proved?  Unquestionably  it  is  the  ac- 
cepted rule  in  criminal  practice  that  If  a  nec- 
essary allegation  Is  made  unnecessarily  mi- 
nute In  description,  the  proof  must  satisfy 
the  descriptive  as  well  as  the  main  part,  since 
the  one  Is  essential  to  the  identity  of  the 
other.  1  Bishop's  New  Criminal  Proc.  {  485 ; 
State  T.  Samuels,  144  Mo.  68.  45  S.  W.  1088. 
In  this  last-mentioned  case,  the  indictment 
charged  the  felonious  uttering  of  a  forged 
check,  "with  intent  him,  the  said  Walter 
Robinson,  then  and  thereby  feloniously  to  in- 
jure and  defraud."    It  was  ruled  that  while 


OUT  statute  provided  that  It  was  sufficient 
to  allege  that  the  defendant  did  the  act  with 
Intent  to  defraud,  without  alleging  the  in- 
tent to  defraud  any  particular  person,  yet 
Inasmuch  as  the  pleader  had  unnecessarily 
charged  the  Intent  to  defraud  a  particular 
person — to  wit,  Walter  Robinson — it  became 
descriptive  of  an  intent  to  defraud  Robinson 
and  no  one  else ;  and  as  the  proof  failed  to 
show  any  intent  to  cheat  Robinson  there 
was  a  failure  of  proof,  and  the  Judgment  was 
reversed.  In  that  case  it  Is  to  be  observed 
that  it  was  an  essential  averment  to  charge 
an  Idtent  to  cheat  and  defraud  generally,  and 
when  the  pleader  went  further  and  specified 
the  intent  to  defraud  a  particular  person,  he 
had  made  the  necessary  allegation  unneces- 
sarily minute,  and  he  was  therefore  held  to 
prove  the  offense  as  alleged.  But  in  State  r. 
Sakowskl,  191  Mo.  635,  90  S.  W.  435,  the  In- 
dictment was  for  receiving  stolen  goods, 
knowing  them  to  have  been  stolen,  and  die 
pleader  without  stopping  at  the  allegation 
that  the  defendant  feloniously  received  the 
stolen  goods,  knowing  them  to  have  been 
stolen,  added  "from  the  St  Louis  &  San 
Francisco  Railroad  Company,"  and  the  con- 
tention was  that  the  Judgment  must  be  re- 
versed because  the  circuit  court  refused  to  in- 
struct the  Jury  that,  before  they  could  con- 
vict the  defendant,  they  must  find  and  believe 
that  the  defendant  not  only  knew  that  the 
property  was  stolen,  but  that  he  knew  that 
the  property  was  stolen  from  the  said  rail- 
road company.  And  this  court  while  recog- 
nizing the  rule  announced  in  State  v.  Samuels 
and  by  Bishop  as  above  quoted,  drew  the  dis- 
tinction between  allegations  that  were  neces- 
sary, which  were  made  unnecessarily  speclflc. 
and  allegations  which  were  merely  superfluous 
and  immaterial,  and  cited  1  Chltty's  Crhn.  Law. 
173.  wherein  It  Is  laid  down  that  "but  though 
the  indictment  must  In  all  respects  be  certain, 
yet  the  Introduction  of  averments  although  su- 
perfluous and  Immaterial  will  seldom  prejudice. 
For  If  the  Indictment  can  be  supported  without 
the  words  which  are  bad.  they  may,  on  arrest 
of  Judgment  be  rejected  as  surplusage." 
And,  quoted  from  the  same  learned  author. 
In  the  same  volume,  page  250:  "It  Is  a  gener- 
al rule,  which  runs  through  the  whole  crim- 
inal law,  that  It  Is  sufficient  to  prove  so 
much  of  the  Indictment  as  shows  the  defend- 
ant has  committed  a  substantive  crime  there- 
in specified;  and  In  the  case  of  redundant  al- 
legations It  is  sufficient  ta  prove  part  of  what 
is  alleged  according  to  Its  legal  effect  provid- 
ed that  that  which  Is  alleged,  and  not  proved, 
be  neither  essential  to  the  charge,  nor  de- 
scribe or  limit  that  wblch  Is  essential."  And 
It  was  held  In  that  case  that  It  was  neither 
essential,  nor  necessary  to  charge  that  the  de- 
fendant knew  that  the  stolen  goods  were  the 
property  of  any  particular  person,  but  the  of- 
fense was  complete  If  the  defendant  Icnew 
the  property  was  stolen  when  he  received  It. 
It  mattered  not  from  whom  It  was  stolen,  and 
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K  wu  not  necessary  that  tbe  state  should 
prove  that  be  knew  It  was  stolen  from  the 
partlcalar  railroad  company,  citing  Rex  ▼. 
Jarvls,  0  P.  *  C  166 ;  People  v.  Caswell.  21 
Wend.  (N.  Y.)  86;  2  Bast  P.  &  a  780,  §  168; 
Clark's  Crim.  Proc.  p.  882;  C(Hn.  ▼.  Squire, 
42  Mass.,  loa  dt.  260,  261 ;  United  States  t. 
Howard,  8  Sumn.  12,  Fed.  Cas.  No.  15,408; 
Anderson  ▼.  State,  88  Fla.  8,  20  South.  765; 
State  V.  Smith,  37  Mo.,  loc.  clt.  04.  As  we 
have  seen  that  the  tmiform  construction  plac- 
ed by  this  court  upon  the  first  clause  of  seo 
tlon  1847  has  been  that  it  is  not  necessary 
to  allege  that  the  instrument  with  which  the 
defendant  stabs  another  is  a  deadly  weapon, 
tbe  allegation  that  the  knife  with  which  the 
defendant  in  this  case  stabbed  the  prosecut- 
ing witness  was  a  deadly  weapon  was  un- 
necessary, and  can  be  treated  as  surplusage, 
and  It  was  not  essential  to  prove  that  it  was 
a  deadly  weapon  to  sustain  the  charge  in  the 
Information,  and  therefore,  It  was  not  neces- 
sary for  the  court  to  submit  to  the  jury  the 
question  whether  such  knife  was  or  was  not 
a  deadly  weapon;  and  hence  the  second  in- 
struction was  entirely  sufficient  without  re- 
quiring the  Jury  to  find  that  the  knife  with 
which  the  defendant  stabbed  Quails  w^s  a 
deadly  weapon,  as  the  fact  whether  it  was  a 
deadly  weapon  or  not  was  wholly  unnecessary 
and  immaterial.  But  notwithstanding  the 
fact  that  it  was  unnecessary  to  charge  that 
tbe  knife  was  a  deadly  weapon,  or  to  prove 
that  it  was,  if  the  defendant,  on  purpose  and 
of  his  malice  aforethought,  did  assault  and  stab 
the  prosecuting  witness  therewith,  with  in- 
tent to  kill  him,  does  it  follow  that  the  third 
Instruction  was  correct  in  view  of  tbe  evi- 
dence In  the  case?  By  reference  to  the  said 
Instruction  it  will  be  observed  that  the  court 
invoked  the  presumption  of  law  which  arises 
from  the  intentional  use  of  a  deadly  weapon 
by  one  person  upon  another  at  some  vital 
point,  to  wit,  that  lie  must  be  presumed  to 
have  intended  death,  which  is  the  probable 
and  ordinary  consequence  of  such  an  act,  and 
that  If  such  deadly  weapon  is  used  without 
Just  cause  he  Is  presumed  to  have  done  it 
-wldcedly  and  from  a  bad  heart — ^that  is  to 
say,  malice  may  be  inferred;  and  In  apply- 
ing this  presumption  of  law  to  the  facts  In  I 
this  case,  the  court  manifestly  assumed  the 
knife  used  by  the  defendant  upon  the  prose- 
cuting witness  was  a  deadly  weapon,  without 
leaving  it  to  the  Jury  to  find  whether  such  i 
knife  was  In  fact  a  deadly  weapon,  before  in-  ' 
dalglag  the  presumption  arising  from  Its  use  ; 
upon  the  prosecuting  witness.  The  only  evl-  | 
dence  as  to  the  character  of  the  knife  was 
from  the  defendant  himself,  who  says  that  it  ' 
was  a  little  four  bladed  pocket  knife,  and 
which  be  carried  as  a  pocket  knife,  and  the 
depth  of  the  wound  which  he  inflicted  with  it; 
tlie  wound  being  nearly  two  inches  deep  in  the 
side  of  the  prosecuting  witness  and  reaching 
nearly  to  the  cavity.  In  State  v.  Bowles,  148 
Uo.,  loc.  cit  is,  47  S.  W.  893,  68  Am.  St  Rep. 
108S.W.-3 


598,  it  was  said:  "A  deadly  weapon  Is  any 
weapon  or  instrument  by  which  death  would 
likely  be  produced  when  used  lu  the  manner 
in  which  it  may  appear  it  was  used  In  the  af- 
fray. •  •  •  It  does  not  follow  that,  be- 
cause no  witness  testified  to  seeing  the  knife 
or  detailed  its  exact  dimensions,  there  was  no 
proof  as  to  Its  dangerous  and  deadly  charac- 
ter. The  deadly  effect  it  produced  was  con- 
firmation strong  of  Its  lethal  qualities."  In 
tliat  case,  tbe  deceased  bad  been  cut  in  the 
right  groin,  the  wound  had  t>een  Inflicted  by 
a  sharp  instrument  It  cut  through  two  parts 
ligament  severed  the  lilac  artery,  and  cut 
through  the  peritoneum.  The  physicians  tes- 
tified that  the  wound  was  In  a  vital  part  and 
was  necessarily  fatal.  It  was  ruled  that  it 
needed  no  argument  to  prove  that  a  knife, 
capable  of  inflicting  a  wound  of  tbe  dimen- 
sions and  depth  shown  in  that  record,  and  in 
the  vital  part  of  a  grown  man,  was  such  a 
weapon  as  the  law  denominated  deadly.  But 
in  this  case,  from  the  description  given  by 
tbe  defendant  of  the  knife,  and  tbe  fact  that 
the  wound  in  the  side  did  not  reach  the  cavi- 
ty, which  tbe  doctor  says  was  about  two  In- 
ches from  the  surface  of  the  body,  we  do  not 
think  it  could  be  assumed  as  a  matter  of  law 
that  this  knife  was  a  deadly  weapon;  but 
the  fact  whether  it  was  or  was  not  should 
have  been  submitted  to  the  Jury  by  tbe  court 
as  the  predicate  of  the  presumption  which  the 
court  invoked  for  the  purp6se  of  allowing 
the  Jury  to  Infer  a  felonious  Intent  to  kill  the 
prosecuting  witness.  From  this  instruction 
we  think  the  Jury  were  bound  to  find  tliat 
the  knife  was  a  deadly  weapon,  and  that  it 
was  erroneous  on  the  part  of  the  court  to 
have  assumed  tliat  it  was  such.  State  v.  Wee- 
den,  183  Mo.,  loc.  clt  7'\  83,  34  S.  W.  478; 
State  V.  Grant  162  Mo.  57,  63  S.  W.  432. 

2.  The  fourth  instmction  Is  assailed  on  the 
ground  that  It  In  effect  told  the  Jury  that 
the  possession  of  this  pocket  knife  by  the 
defendant  was  a  circumstance  which  would 
warrant  them  in  denying  him  the  boieflt  of 
the  law  of  self-defense,  when  in  truth  the 
possession  of  such  a  knife  by  the  defendant 
or  any  other  citizen  is  an  act  in  and  of  it- 
self of  an  Innocent  and  harmless  nature. 
But  we  think  the  criticism  of  this  instruc- 
tion Is  without  merit  when  considered  In 
connection  with  the  testimony  in  the  case, 
which  at  least  tended  to  show  that  the  de- 
fendant sought  and  brought  on  the  difficulty 
with  the  prosecuting  witness,  and  had  his 
knife  in  his  hand,  and  without  provocation 
began  at  once  to  stab  him  with  his  knife. 
This  was  left  for  the  Jury  to  find  as  a  fact 
and,  if  true,  went  far  to  demonstrate  ttiat  the 
defendant  was  not  acting  In  self-defense  In 
cutting  and  stabbing  the  prosecuting  witness 
as  he  did. 

8.  Error  is  also  assigned  In  the  refusal  of 
tbe  court  to  instruct  the  Jury  as  asked  by  the 
defendant  in  his  Instruction  designated  in 
the  record  as  "A,"  and  which  prayed  the 
court  to  instruct  the  Jury  ttiat  even  though 
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the  defendant  did  nnlawfally  and  feloniously 
assault  the  prosecuting  witness,  and  cat  end 
•tab  him  with  a  knife  with  Intent  to  kill  him 
or  do  him  some  great  bodily  harm,  they 
might  find  blm  guilty  of  an  assault  with  in- 
tent to  kill  him  without  malice  aforethought. 
In  view  of  all  the  evidence  in  the  case,  we 
are  of  the  opinion  that  the  court  should  have 
given  this  instruction,  and  have  left  It  to  the 
jury  to  say  whether  the  assault  was  done 
with  malice  aforethought  or  with  intent  to 
kiU,  or  do  some  great  bodily  harm  without 
malice  aforethought  Section  2370,  Rev.  St 
1899  [Ann.  St  1906,  p.  1458],  expressly  pro- 
vides that,  upon  an  Indictment  for  an  as- 
sault with  Intent  to  commit  a  felony  or  for 
a  felonious  assault  the  defendant  may  be  con- 
victed of  a  less  offense.  State  v.  Grant  144 
Mo.,  loa  dt  67,  45  a  W.  1102. 

4.  Finally,  It  Is  submitted  that  the  circuit 
court  improperly  excluded  the  questions  of 
the  defendant  on  the  cross-examination  of 
the  witnesses  Rlnker,  Garrison,  and  Thur^ 
man.  These  witnesses  had  been  called  by 
the  state  In  rebuttal  of  testimony  offered  on 
the  part  of  the  defendant  to  prove  that  the 
prosecuting  witness  had  the  general  reputa- 
tion of  being  a  quarrel8<nne  man,  and  they 
testified  that  his  reputation  was  good  for 
being  a  peaceable  and  quiet  citizen.  On 
cross-examination,  counsel  for  the  defendant 
inquired  of  the  witness  Rlnker  if  he  had  ever 
heard  about  a  boy  by  the  name  of  Grover 
Berry  doing  some  work  for  the  prosecuting 
witness  for  76  cents,  and  going  into  a  saloon 
and  asking  him  for  the  amount,  and  that 
the  prosecuting  witness  knocked  him  down 
with,  a  glass  of  beer?  Which  question  the 
court  excluded,  and  the  defendant  excepted. 
Counsel  for  the  defendant  then  asked  him 
If  he  had  ever  heard  of  the  prosecuting  wit- 
ness going  up  behind  a  stranger,  while  he 
was  on  the  police  force  one  time,  and  strik- 
ing him,  which  question  the  court  also  ex- 
cluded. Counsel  for  the  defendant  then 
made  an  offer  to  prove  that  the  prosecuting 
witness  walked  up  behind  a  stranger  that 
got  off  the  train  at  Aurora,  and  hit  him  on 
the  head  with  his  pistol  and  knocked  him 
down,  and,  when  asked  why  be  did  It,  said  he 
looked  like  a  man  he  had  beard  was  wanted 
somewhere.  This  was  also  excluded,  and  the 
defendant  saved  his  exceptions  to  the  exclu- 
sion of  all  these  questions  and  answers.  No 
question  seemed  to  have  been  excluded  on  the 
cross-examination  of  the  witness  Garrison. 
On  cross-examination  the  counsel  for  defend- 
ant repeated  the  same  question  to  the  witness 
Thurman  In  regard  to  the  Berry  boy,  and 
as  to  the  prosecuting  witness  striking  blm 
on  the  head  and  Imocking  him  down,  and  al- 
so as  to  the  prosecuting  witness  stepptag  up 
behind  a  stranger  and  knocking  him  down. 
These  questions  were  excluded,  and  the  de- 
fendant excepted.  In  State  v.  Crow,  107  Mo., 
loc.  cit.  347,  17  S.  W.  745,  It  was  said  by 
this  court:  "Reputation  Itself  can  only  be 
known  from  hearsay   information  and  the 


courts  give  great  latitude  in  cross-examina- 
tion upon  that  question.  'The  real  purpose 
(says  Judge  Cooiey  In  Annls  v.  The  People, 
18  Mich.  611)  of  this  cross-examination  is  to 
enable  the  court  and  the  Jury  to  determine 
whether  the  impeaching  witness  In  fact  knows 
the  general  reputation  of  the  other,  and,  if  so, 
whether  he  testifies  truthfully  in  regard  to  it' 
1  Greenleaf,  Evidence,  i  461 ;  State  v.  Miller, 
71  Mo.  90;  State  v.  Real,  68  Ind.  346,  34  Am. 
Rep.  263.  The  objections  that  are  urged 
against  the  admlsslbllty  of  this  cross-exam- 
ination to  the  extent  it  was  carried,  namely, 
that  it  was  oppressive  to  a  defendant  to  have 
accusations  brought  against  him  founded 
alone  on  rumors,  and  which  be  had  no  op- 
portunity to  defend  and  that  it  multiplied  col- 
lateral issues,  we  do  not  think  is  well  taken." 
The  conclusion  was  reached  In  that  case 
that  a  defendant  himself  and  his  witnesses 
were  snbject  to  legitimate  cross-examination, 
though  other  independent  crimes  were  there- 
by disclosed.  In  State  v.  Miller,  71  Mo.,  loc. 
cit  90,  91,  it  was  said:  "That  when  a  wit- 
ness is  called  to  Impeach  another  by  proof 
of  general  character  a  liberal  cross-examina- 
tion touching  his  means  of  knowledge  should 
be  allowed,  and  authorities  of  the  highest 
resplectability  go  to  the  extent  of  saying  that, 
on  such  cross-examination,  it  is  permissible 
to  Inquire  of  the  witness  the  name  of  the 
person  whom  he  has  heard  q>eak  against  the 
reputation  of  the  witness  sought  to  be  im- 
peached, and  it  may  turn  out  that  ail  the 
persons  from  whom  he  has  heard  unfavorable 
reports  are  personal  enemies,  and  sustain 
such  relations  to  the  witness  or  party  whose 
character  is  the  snbject  of  assallment,  that 
but  little,  if  any,  importance  should  be  attach- 
ed to  what  they  may  have  said."  In  State  v. 
McLaughlin,  149  Mo.  33,  60  S.  W.  320,  it  was 
said:  "It  is  the  settled  law  that  when  a 
vritnees  is  called  to  sustain  or  attack  the 
reputation  of  another  witness,  the  opposite 
party  may  cross-examine  him  liberally  as  to 
his  means  of  knowledge,  and  test  his  own 
truthfulness,  and  it  is  largely  a  matter  of 
discretion  with  the  court  how  far  such  an 
examination  shall  be  allowed.  We  think  it 
would  be  an  unwise  exercise  of  our  appellate 
jurisdiction  to  reverse  a  cause  on  this  show- 
ing alone.  State  v.  Crow,  107  Mo.  341,  17 
S.  W.  745."  In  view  of  the  fact  that  the  de- 
fendant bad  called  other  witnesses  who  had 
testified  that  the  reputation  of  the  prosecut- 
ing witness  for  quarrelsomeness  was  bad,  if 
this  were  the  only  ground  for  reversal,  we 
would  not  hesitate  to  afilrm  the  judgment. 
While  the  authorities  cited  concur  In  holding 
that  a  liberal  cross-examination  should  be 
allowed,  they  also  bold  that  the  extent  to 
which  it  may  go  ia  largely  In  the  discretion 
of  the  trial  court.  In  view  of  all  the  evi- 
dence in  the  case  we  are  of  the  opinion  that 
the  exclusion  of  the  answers  and  questions 
propounded  to  Rlnker  and  Thurman  on  the 
cross-examination  was  not  erKjr,  and  work- 
ed no  prejudice  to  the  defendant 


Digitized  by 


Google 


Uo.) 


STATE  ▼.  LONGL 


35 


For  the  error  In  tbe  instruction  No.  8,  al- 
ready noted,  and  tbe  refusal  of  tbe  court  to 
give  tbe  instruction  designated  as  "A,"  tbe 
Judgment  is  reversed,  and  tbe  cause  remand- 
ed for  new  trial 

FOX,  P.  J.,  and  BURGESS.  J.,  concur. 


STATE  V.  LONG. 

(Supreme  Court  of  Misaouri,  Division   No.  2. 

Feb.  18.  1008.) 

1.  iRnzcnixnT  —  Irdobseuskt  or  Nahss  or 
Witnesses— TniE  fob  Objzciioh. 

It  is  too  late  after  final  judgment  to  raise 
tlie  objection  tliat  the  names  of  some  of  the 
witnesses  were  not  Indorsed  on  the  indictment. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  27,  Indictment  and  Information,  {  632.] 

2.  HoiaCIDE— iNDtCTUENT— LiATINa   YBRUK. 

An  in^ctment,  which,  after  charging  that 
Rt  at  tbe  county  of  W.,  on  a  certain  date,  in- 
flicted a  wound  on  B.  of  whidi  he  on  said  day, 
at  tbe  county  of  W.,  died,  cliarges  tliat  J.  "then 
and  there"  aided  and  abetted,  sufficiently  lays 
the  venue  as  to  J. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  26,  Homicide,  Si  210,  211.] 

3.  iRDICniKNT— tiATINO  VKNITB. 

By  express  provision  of  Rev.  St.  1899,  J 
2527  (Ann.  St.  1906,  p.  ISOS],  it  is  not  neces- 
sary to  state  the  venue  in  the  indictment,  but 
the  county  named  in  the  margin  thereof  shall 
be  taken  to  be  the  venue. 

[E<d.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  27,  Indictment  and  Information,  U  23(>- 
243.] 

4.  Sake— Pabtisb  to  Offknsk. 

An  indictment,  alle^ng  all  the  acts  to  have 
been  d<Hie  feloniously,  willfullv,  deliberately,  pre- 
meditatedly.  on  purpose,  and  of  malice  arore- 
thought  which  charges  that  at  a  certain  time 
and  place  R.  made  an  assault  on  B.  with  a 
deadly  weapon,  a  certain  knife,  and  then  and 
tliere  stabbed  him  and  inflicted  on  him  a  mortal 
wound  of  which  he  then  and  there  died,  and  that 
J.  was  present  aiding  and  abetting  R.  tiie  mur- 
der in  such  manner  and  form  to  do,  is  sufficient 
to  charge  B.  and  J.  with  the  murder  of  B. 

5.  Cbimirai.  LiAw— CHAnoE  or  Venus— Dib- 

qUAUFICATION   or   JtJDQE. 

Under  Rev.  St.  1889,' g  2597  [Ann.  St  1906, 
p.  1538],  providing  ttiat,  if  tbe  regular  judge 
shall  be  incompetent  to  sit  in  a  case,  he  shall 
request  the  judge  of  another  circuit  to  try  it, 
and  if  tbe  judge  so  requested  shall  fail  to  ap- 
pear, the  judge  of  the  court  may  reset  the  case 
for  tbe  convenience  of  the  Judge  so  requested, 
or  may  notify  and  request  the  Judge  of  another 
circuit  to  appear  and  try  the  cause,  snd  should 
said  Judge  so  requested  fail  to  appear  and  hold 
the  court  at  the  time  appointed,  the  judge  of 
tbe  eonrt  sball  order  a  change  of  venue,  a  change 
of  venue  is  not  required  on  the  first  Judge  re- 
qnested  failing  to  appear,  but  another  Judge  may 
be  called  in  to  try  the  case. 

6.  Sahbt-Pbebknce  or  Detendant  at  Tbiai.. 

Disqualification  of  the  regular  Judge  by  him- 
self, his  calling  in  of  another  judge  to  try  the 
case,  the  adjournment  of  court  by  the  sheriff  for 
failure  of  the  other  judge  to  appear,  and  the 
61ing  and  overruling  of  defendant's  applications 
for  a  change  of  venue  and  for  continuance,  are 
not  steps  in  or  part  of  tbe  trial,  at  which  Rev. 
St  1899,  !  2610  [Ann.  St  1906,  p.  1548],  pro- 
vides one  mdicted  for  felony  shall  be  present. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig, 
vol.  14,  Criminal  Law,  {§  1465-1483.] 

7.  Same— Appbai/— Pbestjmption. 

By  express  provision  of  Rev.  St.  1899,  t 
2610  (Ann.  St  1906,  p.  1548],  when  the  record 


shows  defendant  was  present  at  the  commence- 
ment or  any  other  stage  of  the  trial,  it  will  be 
presumed,  m  the  absence  of  a  showing  to  the 
contrary,  that  he  was  present  during  the  whole 
trial. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  i  27G6.] 

8.  Same  —  Habmlebs  Ebbob  —  Exclusion  or 
Stidbnce. 

Excluding  evidence  of  defendant's  good 
character  is  uarmless,  where  the  objection  is 
"for  the  reason  that  his  good  reputation  is  con- 
ceded." 

9.  Saue— Deiconbtbative  Bvioencb. 

.-Vdmission  in  a  homicide  case  of  deceased's 
clothing  to  show  where  he  was  stablted  is  not 
error. 

[Eid.  Note.— For  cases  in  point  see  Gent.  Dig. 
vol.  14,  Criminal  Law,  ^  891.] 

10.  Same  —  Appeal  —  Habmuiss  BIbbor— Ex- 
clusion or  EviDKRCE. 

Elxdusion  of  testimony  that  if  defendant 
had  taken  part  in  the  encounter,  witness  could 
have  seen  him,  was  harmless ;  he  having  testi- 
fied that  he  was  on  the  scene,  and  that  de- 
fendant was  by  his  side  and  took  no  part  in 
the  struggle. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  gg  3145,  3146.] 

11.  Same. 

So  exclusion  of  such  testimony  by  a  witness, 
who  had  also  testified  that  be  was  standing 
within  12  or  15  feet  of  deceased  and  R.,  and 
could  see  them  while  they  were  engaged  in  the 
difficulty,  and  did  not  see  defendant  there  at  all, 
and  saw  no  one  but  R.  hit  deceased  or  take  part 
in  the  difficulty,   is  harmless. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  g|  3145,  8146.] 

12.  Same— Heabsat. 

A  question  to  a  witness,  who  testified  that 
he  did  not  go  to  the  place  where  deceased  was 
killed  till  after  the  difficulty,  and  did  not  see 
defendant  there,  whether  anything  was  said  over 
Hie  body  of  deceased  about  any  one,  except  R., 
having  hit  him,  calls  for  hearsay. 
IS.  Same  —  Habmlbbs  BIbbob  —  EIxclubion  or 
Evidence. 

Exclusion  of  testimony  that  witness  knew 
defendant  did  not  go  to  deceased  in  the  church 
and  take  him  out  doors,  where  he  was  killed  be- 
fore the  service  was  over,  was  harmless;  he 
having  testified  that  he  could  have  seen  defend- 
ant if  he  bad  taken  deceased  out  sf  the  church, 
and  that  defendant  did  not  leave  his  seat  daring 
the  services. 

14.  Samk— Review— Ebbob  Not  AsaiaNED  im 
Motion  pob  New  Tbial. 

Allowing  an  attorney,  other  than  the  prose- 
cuting attorney  to  make  the  closing  argument, 
not  luiving  been  assigned  as  error  in  the  motion 
for  new  trial,  is  not  reviewable. 

15.  Same. 

Any  error  in  the  giving  of  instructions,  not 
having  been  assigned  in  tbe  motion  for  new 
trial.  IS  not  reviewable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  (  2883.] 

16.  Same  —  Inbtbuctions    Requested    and 
Given. 

Refusal  of  instructions  requested  by  de- 
fendant was  not  error,  they  being  fully  covered 
by  those  given  by  the  court  of  its  own  motion. 

[E3d.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  g  2011.] 

17.  Same  —  Review  —  Sufticienot  or  Evi- 
dence. 

Though  the  evidence  in  a  homicide  case  \a 
confiicting,  there  being  substantial  evidence  con- 
necting defendant  with  the  crime  to  sustain  tbe 
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conviction,  it  will  not  be  disturlMd  on  tbe  ground 
of  insufficiency  of  evidence. 

[Eid.  Note.— For  cases  in  point.  8«e  Cent  Die. 
ToL  15,  Criminal  Law,  Sif  3075,  3076.] 

Appeal  from  Circuit  Court,  Wright  County ; 
W.  H.  Martin,  Special  Judge. 

John  Long  was  convicted  of  manslaughter, 
and  appeals.    Affirmed. 

W.  S.  Pope,  for  appellant  The  Attorn^ 
General  and  Wm.  H.  Martin,  for  the  State. 

QANTT,  J.  At  the  March  term,  1905,  the 
grand  Jury  of  Wright  county  returned  an 
indictment  against  Rankin  Long  and  John 
Long,  the  defendant  herein,  charging  that  the 
said  Ranlcin  Long  on  the  9th  day  of  March, 

1905,  at  the  county  of  Wright,  state  of  Mis- 
souri, feloniously,  willfully,  deliberately,  pre- 
meditatedly,  on  purpose,  and  of  his  malice 
aforethought,  did  make  an  assault  in  and  up- 
on one  Joseph  Buttram,  and  with  a  certain 
deadly  weapon,  to  wit,  a  certain  knife,  which 
be,  the  said  Kankln  Long,  in  his  right  hand 
then  and  there  had  and  held,  tlie  said  Joseph 
Buttram  feloniously,  willfully,  deliberately, 
premedltatedly,  on  purpose,  and  of  his  malice 
aforethought  did  strike,  stab,  and  thrust  In 
and  upon  the  left  side  of  the  body,  giving  to 
the  said  Joseph  Buttram  then  and  there  with 
the  knife  aforesaid  in  and  upon  the  left  side 
of  the  body  of  him  the  said  Joseph  Buttram 
one  mortal  wound  of  the  length  of  one  inch 
and  of  the  breadth  of  <me  inch  and  of  the 
depth  of  five  inches,  of  which  said  mortal 
wound  the  said  Joseph  Buttram  did,  ou  the 
9th  day  of  March,  1905,  at  the  county  of 
Wright,  and  state  aforesaid,  of  the  mortal 
wound  aforesaid.  Instantly  die.  And  the  ju- 
rors aforesaid  upon  their  oath  aforesaid  do 
further  charge  and  present  that  one  John 
Long  then  and  there  feloniously,  willfully,  de- 
liberately, premedltatedly,  and  of  his  malice 
aforethought  was  present,  aiding,  helping, 
abetting,  assisting,  comforting,  and  maintain- 
ing the  said  Rankin  Long  the  felony  and  mur- 
der aforesaid  In  manner  and  form  aforesaid 
to  do  and  commit  A  severance  was  granted, 
and  it  seems  that  Rankin  Long  was  tried  and 
convicted  of  murder  In  the  second  degree. 
After  several  continuances  Judge  Argus  Cox, 
the  regular  judge  of  said  circuit  disqualified 
himself  on  the  record,  and  the  prosecuting 
attorney  and  the  defendant  not  being  able  to 
agree  upon  some  attorney  to  sit  as  special 
judge.  Judge  Cox  requested  Judge  J.  L.  Fort, 
the  judge  of  the  Twenty-Second  judicial  cir- 
cuit, to  try  the  cause,  and  set  the  cause  down 
for  April  23,  1906,  for  hearing.    On  April  23, 

1906,  Judge  Fort  being  unable  to  be  present 
and  hold  the  court,  the  cause  was  continued 
until  July  2,  1906.  On  July  2d,  Judge  Fort 
ag.iin  failing  to  appear,  Judge  Cox  requested 
Judge  William  H.  Martin  of  the  Fourteenth 
judicial  circuit  to  try  the  case,  and  the  cause 
was  set  down  for  July  2d,  and  on  that  date 
the  cause  was  reset  for  the  second  Monday  In 
September,  1906.  On  this  last-mentioned  date 
the  court  met  pursuant  to  adjournment,  and 


Judge  Martin  appeared  and  proceeded  to  pre- 
side in  the  cause,  and  the  defendant  filed  an 
application  for  continuance,  which  was  over- 
ruled, but  the  court  reset  the  cause  for  Oc- 
tober 10,  1906,  to  enable  th«  defendant  to  se- 
cure his  absoit  witnesses.  On  October  10, 
1906,  the  court  met  pursuant  to  adjournment. 
Judge  Martin  present,  and  the  defendant  ap- 
peared in  person,  and  was  arraigned  and  en- 
tered his  plea  of  not  guilty.  And  on  the  next 
day,  October  11th,  the  record  recites:  "State 
of  Missouri  V.  John  Long.  Now  comes  the 
prosecuting  attorney,  who  prosecutes  the  pleas 
of  the  state  In  Its  behalf,  and  also  comes  the 
defendant  In  person  and  by  his  attorneys,  and 
both  announce  ready  for  trial"  Thereupon 
the  jury  was  Impaneled  and  sworn  as  the  law 
directs,  and  after  hearing  the  evidence  offer- 
ed by  the  state  the  defendant  by  his  attorneys, 
filed  his  demurrer  to  the  evidence,  which  was 
overruled,  and  on  the  next  day,  the  record 
proceeds,  the  defendant,  by  hia  attorneys, 
filed  bis  motion  to  require  the  prosecuting  at- 
torney to  close  the  argument  in  the  case, 
which  motion  was  overruled.  The  record  pro- 
ceeds then  to  state:  "And  the  jury,  after  hear- 
ing all  the  evidence  offered  by  the  state  and 
the  defendant,  instructions  of  the  court  and 
argument  of  the  counsel,  doth  retire  to  con- 
sider their  verdict"  And  on  the  next  day  the 
record  recites:  "Now  on  this  day  comes  the 
Jury  in  oijen  court,  and  return  the  following 
verdict:  'We,  the  jury,  find  the  defendant 
guilty  of  manslaughter  In  the  fourth  degree, 
aud  assess  his  punishment  at  Imprisonment 
in  the  penitentiary  for  a  period  of  two  years. 
J.  H.  Pool,  Foreman.'"  And  afterwards, 
within  four  days,  the  defendant,  by  His  at- 
torneys, filed  his  motions  for  new  trial  and  in 
arrest  of  judgment,  which  were  taken  up  and 
overruled,  and  the  defendant  sentenced  to  the 
penitentiary  for  a  term  of  two  years.  From 
that  sentence,  he  was  granted  an  appeal  to 
this  court 

The  state's  evidence  tended  to  show  that 
on  the  9th  of  March,  1905,  a  meeting  of  the 
Temperance  League  was  held  In  the  Baptist 
Church  about  one-half  mile  west  of  the  town 
of  Grove  Springs,  In  Wright  county,  and  a 
large  number  of  people  were  In  attendance 
that  night  The  defendant  is  an  elder  brother 
of  Rankin  Long,  and  both  lived  with  their 
parents  a  mile  or  so  on  the  other  side  of 
Grove  Springs  from  the  said  church.  Be- 
tween sundown  and  dark  on  that  afternoon 
Porter  Henderson  saw  the  defendant,  his 
brother  Rankin,  and  the  two  Clymer  hoys 
meet  in  front  of  a  store  in  Grove  Springs. 
They  mounted  their  horses,  and  started  as  if 
they  were  going  home.  Suddenly  they  stop- 
ped, held  a  consultation,  and  turned  their 
horses  around  and  started  In  the  direction 
of  the  church  where  the  meeting  was  held. 
Joseph  Buttram,  the  deceased,  was  22  years 
old,  unmarried,  and  lived  with  his  parents  oa 
a  farm  near  Grove  Springs,  and  on  that  night 
went  in  company  with  his  younger  brothers 
and    sistera    to    this    temperance    meeting. 
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Be  occupied  a  Beat  near  the  front  of  the 
church  on  the  south  side  and  close  to  a  win- 
dow. Twice  during  the  evening  he  got  up 
and  vent  out,  returning  each  time  and  talking 
his  former  seat.  During  the  evening  he  bor- 
rowed a  luilfe  from  Frank  Weaver  and  whit- 
tled a  pine  sticlc.  Just  before  the  close  of 
the  services  the  defendant  came  Into  the 
church,  entering  at  the  front  door,  walked 
down  the  aisle  and  to 'the  place  where  the 
deceased  was  sitting,  and  whispered  some- 
thing to  the  deceased,  who  Immediately  got 
up,  gave  the  knife  to  Frank  Weaver,  and 
walked  out  In  company  with  defendant 
When  they  reached  the  front  door  the  defend- 
ant put  bis  arm  around  the  neck  of  the  de- 
ceased and  hurriedly  walked  towards  a  place 
some  10  feet  distant,  where  two  others  were 
standing  In  the  darkness.  In  a  moment  one 
of  tbe  others  began  striking  at  the  deceased, 
and  tbe  defendant  struck  the  deceased  with 
Us  fist  on  the  right  side  of  the  head  and 
neck,  some  of  the  witnesses  saying  once,  and 
others  twice.  Rankin  Long  was  then  recog- 
nized as  one  of  those  engaged  In  the  assault 
on  the  deceased,  and  he  was  seen  to  draw  a 
knife  and  stab  the  deceased  twice.  The  de- 
ceased staggered  back  a  few  steps  towards 
the  church  door  and  fell  on  the  ground  and 
di(ed  in  a  few  moments.  During  the  time 
that  defendant's  brother  was  striking  at  the 
deceased  defendant  was  heard  by  several  wit- 
nesses to  say:  "Stay  with  blm,  Rankin. 
G d him !  stay  with  him."  Immedi- 
ately after  the  deceased  had  fallen  the  defend- 
ant said:  "Me  and  the  kid  always  stays  with 
him."  As  the  deceased  fell  he  cried  out: 
"Take  him  off  boys.  Take  him  off."  A 
crowd  gathered  around,  and  the  defendant 
and  bis  brother  disappeared.  Several  of 
the  witnesses  testify  that  the  killing  occurred 
at  9  o'clock.  Between  9  and  10  o'clock  that 
night  Porter  Henderson,  -who  was  still  In 
Grove  Springs,  recognized  the  defendant  and 
his  brother  riding  from  the  west  at  full 
speed,  coming  from  the  direction  of  the 
church,  and  going  towards  their  home.  They 
did  not  Blacken  their  speed  even  on  the  rough 
places.  The  body  of  the  deceased  was  car- 
ried into  the  church,  and  a  message  sent  to 
hla  parents.  In  the  course  of  a  few  hours 
his  wounds  were  examined.  One  wound  was 
made  by  a  small  knife  under  the  left  arm, 
and  was  not  very  serious.  The  other  one  was 
In  the  left  breast  Just  below  the  left  nipple, 
and  penetrated  the  heart  There  were  dark 
bruises  on  the  right  side  of  the  head  and  neck 
of  the  deceased.  The  defendant's  evidence 
tended  to  show  that  be  was  in  the  Baptist 
C3rarcb  the  night  of  the  difficulty,  and  oc- 
cupied a  seat  near  the  door,  and  did  not  move 
from  his  seat  until  after  the  benediction  bad 
been  pronounced,  and  did  not  go  into  the 
cbnrcbyard  until  after  his  brother  Rankin 
Long  and  the  deceased  had  had  their  diffi- 
culty; that  he  then  went  up  to  Rankin  and 
said  to  him:  "You  must  cut  out  that  fight  or 


you  boys  will  be  pulled  for  It"  His  evi- 
dence tended  further  to  show  that  there  had 
been  a  bad  feeling  between  Rankin  Long  and 
the  deceased,  and  the  deceased  had  made 
threats  against  Rankin;  that  the  deceased 
looked  at  Rankin  twice,  made  a  face  at  blm, 
and  gritted  his  teeth  at  him,  and  that  after 
the  deceased  and  Rankin  went  out  Into  the 
yard  deceased  was  the  aggressor,  and  at- 
tempted to  draw  a  knife.  Defendant  also 
introduced  evidence  tending  to  show  that  de- 
ceased had  no  bruises  on  his  head  or  neck, 
and  that  there  was  no  arrangement  between 
defendant  and  his  brother  to  assault  and  In- 
jure the  deceased.  He  also  Introduced  evi- 
dence tending  to  show  that  his  general  repu- 
tation prior  to  this  difficulty  was  good.  In 
rebuttal  the  state  offered  witnesses  who  tes- 
tified that  Houston  Clymer,  one  of  the  de- 
fendant's witnesses,  stated  to  various  parties 
that  he  was  In  the  cburdi  at  the  time  of  the 
killing  and  knew  nothing  of  the  difficulty 
until  It  was  over.  State  also  offered  evidence 
to  show  that  the  deceased  did  not  grit  his 
teeth  or  make  any  faces  at  Rankin  Long  in 
the  church  that  night  either  as  he  passed  out 
or  while  he  was  seated  In  the  pew. 

1.  The  grounds  upon  which  the  defendant 
seeks  a  reversal  of  the  Judgment  will  be  not- 
ed in  the  ordor  of  defendant's  brief.  The 
Indictment  is  assailed  for  not  properly  diar- 
ging  the  defendant  with  tlie  killing  of  Joseph 
Buttram,  and  not  properly  charging  the  venue 
as  to  the  defendant,  and  in  not  having  the 
names  of  the  witnesses  Indorsed  thereon. 
Treating  of  these  In  their  inverse  order,  it  is 
sufficient  to  say  that  no  motion  to  quash  was 
made  on  account  of  the  failure  to  indorse  the 
names  of  the  witnesses  on  the  indictment  and 
It  is  too  late  after  final  judgment  to  raise 
this  objection.  Clearly  the  attention  of  the 
circuit  court  was  never  called  to  it  at  any 
stage  of  the  proceedings  in  that  court  More- 
over, 10  of  the  witnesses  were  indorsed  on  the 
indictment  when  it  was  returned  by  the 
grand  Jury.  As  to  the  venue  of  the  defend- 
ant's offenses,  the  venue  as  to  Rankin  Long 
was  laid  at  the  county  of  Wright  in  the  state 
of  Missouri,  and,  having  charged  that  Rankin 
Long,  at  said  county  and  state,  on  the  9tb 
of  March,  1006,  did  feloniouBly,  willfully,  de- 
liberately, premeditatedly,  on  purpose,  and 
of  his  malice  aforethought  stab  said  Joseph 
Buttram  with  a  deadly  weapon,  to  wit  a 
knife,  and  giving  to  him  one  mortal  wound, 
of  which  he,  on  said  day,  at  the  county  of 
Wright  and  state  of  Missouri,  instantly  died, 
the  Indictment  proceeds  to  charge:  "And- the 
Jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  charge  and  present  that  John 
Long  then  and  there"  did  aid  and  abet  the 
fek>ny  and  murder  to  commit  The  time  and 
place  at  which  the  defendant  was  present  aid- 
ing, abetting,  and  assisting  In  the  said  homi- 
cide was  sufficiently  indicated,  and  it  was  not 
necessary  to  repeat  "Wright  county"  and  "state 
of  MlssourL"    Besides  the  venue  was  laid  as 


Digitized  by 


Google 


38 


108  SOUTHWESTERN  REPORTER. 


(&lu. 


to  both  offenses  In  the  margin  of  the  Indict- 
ment Sectlona  2527,  2i35f,  Rev.  St.  1899 
[Ann.  St  1906,  pp.  1505,  1509];  State  v. 
Beauclelgh,  92  Mo.,  loc.  clt  496,  4  S.  W.  666; 
State  V.  Dawson  et  al.,  90  Mo.  149,  1  S.  W. 
S27.  The  Indictment  was  sufficient  both  In 
form  and  substance  In  charging  the  defendant 
and  his  brother  with  the  murder  of  Joseph 
Buttram.  A  less  specific  charge  was  upheld 
In  State  v.  Burns,  99  Mo.  471,  12  S.  W.  801. 
The  pleader  In  this  case  has  avoided  the  point 
upon  which  error  was  predicated  In  that 
case,  and  followed  the  approved  form  set 
out  In  Kelly's  Crlm.  Law-  and  Practice,  8  471. 
2.  The  jurisdiction  of  Judge  Martin  to  pre- 
side In  the  cause  Is  challenged  for  the  first 
time  In  this  court  The  claim  Is  now  made 
that  the  cause  should  have  been  sent  to  an- 
other circuit  No  exceptions  were  taken  or 
saved  to  the  calling  In  of  Judge  Martin  to  try 
the  cause,  either  at  the  time  that  he  was  call- 
ed, or  at  any  time  during  the  proceedings  In 
the  clrcnlt  court  On  May  3d  there  is  an  en- 
try of  record  to  the  ^fect  that  an  application 
for  change  of  venue  theretofore  filed  bj-  the 
defendant  was  by  the  court  overruled,  but 
defendant  In  his  bill  of  exceptions  has  not 
Incorporated  his  said  application,  and  we  are 
not  advised  as  to  the  ground  thereof.  The 
record  does  disclose  that  on  March  3,  1906, 
and  before  the  filing  of  the  said  application  by 
the  defendant,  the  regular  Judge  of  the  court, 
Argus  Cox,  had  recited  upon  his  record  that 
he  was  incompetent  to  try  the  cause,  and 
made  an  order  calling  upon  Judge  Fort  to  try 
the  same,  and  named  the  day  for  Judge  Fort 
to  appear  and  preside  In  the  case.  As  already 
said.  Judge  Fort  failed  to  appear  at  the  first 
setting  of  the  cause,  and  again  when  It  was 
reset  for  him,  and  it  was  then  that  Judge  Cox 
called  upon  Judge  Martin  to  preside  In  the 
case.  The  contention  of  the  learned  counsel 
for  the  defendant  Is  that  upon  the  failure 
of  Judge  Fort  to  appear  and  try  the  cause  the 
statute  was  mandatory  that  Judge  Cox 
should  order  a  change  of  venue  to  some  other 
circuit  Section  2597  [Ann.  St  1906,  p.  1538], 
upon  which  this  claim  of  counsel  Is  based, 
provides:  "That  It  the  regular  Judge  shall  be 
Incompetent  to  sit  in  any  of  the  cases  men- 
tioned in  section  2594,  the  regular  Judge  shall 
set  the  cause  down  for  trial  on  some  day  of 
the  term  or  some  day  as  early  as  practicable 
In  vacation  and  notify  and  request  the  Judge 
of  some  other  circuit  to  try  the  cause  and 
It  shall  be  the  duty  of  the  Judge  so  requested 
to  appear  and  hold  the  court  at  the  time  ap- 
pointed for  the  trial  of  said  cause,  and  he 
shall  during  the  trial  of  the  cause  possess  all 
the  powers  and  perform  all  the  duties  of  a 
dwrult  Judge,  etc.,  provided.  •  •  •  If  the 
judge  BO  requested  shall  fail  to  appear  and 
hold  court  at  the  time  ai^K>lnted  for  the  trial 
of  the  cause,  the  Judge  of  said  court  shall  re- 
set said  cause  for  trial  to  suit  the  conven- 
ience of  the  judge  so  requested  to  try  said 
cause,  or  may  notify  and  request  the  judge  of 


some  other  circuit  to  appear  and  try  said 
cause  as  heretofore  provided."  Then  follows 
for  the  first  time  the  provision  relied  upon  by 
the  defendant  in  these  words:  "Should  said 
Judge  so  requested  fail  to  appear  and  bold 
the  court  at  the  time  appointed  for  the  trial 
of  said  cause,  the  judge  of  the  court  shall  or- 
der a  change  of  venue  in  said  cause  to  some 
other  circuit"  So  that  it  clearly  appears 
that  Judge  Martin  was  regularly  called  by 
Judge  Cox  under  the  provisions  of  the  stat- 
ute, as  the  statute  evidently  gave  Judge  Cox 
the  right  to  call  in  Judge  Martin  upon  the 
failure  of  Judge  Fort  to  come,  without  re- 
quiring a  change  of  venue  to  some  other  cir- 
cuit We  have  said  this  much  In  answer  to 
the  contention  of  counsel  in  his  brief,  but.  In 
our  opinion,  no  such  question  is  before  us 
for  review.  Inasmuch  as  no  exceptions  were 
taken  or  saved  In  the  circuit  court  to  the  call- 
ing in  of  Judge  Martin,  or  to  his  presiding  in 
the  cause. 

8.  It  is  next  insisted  that  the  record  fails 
to  show  the  presence  of  the  defendant  at  Im- 
portant steps  in  the  prosecution  of  the  cause. 
Thus  it  is  said  the  record  falls  to  show  the 
presence  of  the  defendant  when  Judge  Cox 
disqualified  himself  and  called  Judge  Fort  to 
try  the  case  and  set  down  the  trial  for  April 
23,  1906,  and  also  falls  to  show  Ills  presence 
on  April  23,  1906,  when  the  court  was  ad- 
journed until  the  2d  of  May,  and  on  the  2d 
of  May,  when  his  attorney  filed  a  motion  for 
change  of  venue^  and  on  May  3d,  when  that 
application  waa  overruled,  and  fails  to  show 
his  presence  on  October  IS,  1906,  when  the 
Jury  returned  the  verdict,  on  October  16, 
1906,  when  the  motion  for  new  trial  was  filed 
and  overruled,  and  on  October  16th,  when  mo- 
tion In  arrest  was  filed  and  overruled.  Sec- 
tion 2610,  Rev.  St  1899  [Ann.  St  1906,  p. 
1548],  provides:  "No  person  Indicted  for  a 
felony  can  be  tried  unless  be  be  personally 
present  during  the  trial.  •  •  •  Provided, 
that  In  all  cases  the  verdict  of  the  jury  may 
be  received  by  the  court  and  entered  upon 
the  records  thereof  in  the  absence  of  the 
defendant  when  such  absence  on  his  part  Is 
willful  or  voluntary  and  when  so  received 
and  entered  shall  have  the  same  force  and 
effect  as  if  received  and  entered  in  the  pres- 
ence of  such  defendant;  and  provided  fur- 
ther that  when  the  record  in  the  appellate 
court  shows  the  defendant  was  pres^it  at 
the  commencement  or  any  other  stage  of  the 
trial,  It  shall  be  presumed  In  the  absence  of 
all  evidence  in  the  record  to  the  contrary, 
that  he  was  present  during  the  whole  trial." 
Proceeding  by  a  process  of  exclusion,  it  suf- 
fices to  say  that  the  disqualification  of  him- 
self by  Judge  Cox,  and  the  calling  in  of 
Judge  Fort  to  try  the  case,  and  the  adjourn- 
ment of  the  court  by  the  sheriff  for  failure 
of  Judge  Fort  to  appear,  and  the  filing  of  de- 
fendant's application  for  a  change  of  venue, 
and  the  overruling  of  the  same,  were  not 
steps  In  or  part  of  the  trial.    This  court  la 
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State  T.  Smith,  90  Mo.  87,  1  8.  W.  763,  58 
Am.  Rep.  4,  adopted  the  Yiew  of  this  pio- 
Tlsion  which  had  been  taken  by  the  Supreme 
Court  of  the  United  States  In  Hopt  y.  People, 
110  U.  S.  674,  4  Sup.  Ct  202,  28  L.  Ed.  262,  in 
which  It  was  announced  that,  "for  every  pur- 
pose, therefore,  Inrolred  In  the  requirement 
tliat  the  defendant  shall  be  xwrsonally  pres- 
ent where  the  indictment  is  for  a  felony,  the 
trial  commences  at  least  from  the  time  when 
the  work  of  Impaneling  a  jury  begins."  In 
State  T.  Barrlngton,  198  Mo.,  loc.  dt  90,  91, 
95  S.  W.  235,  it  was  ruled  that  the  order  of 
the  court  to  summons  a  venire  from  which  to 
obtain  a  panel  of  40  qualified  Jurors,  in  the 
absence  of  the  defendant,  was  not  a  viola- 
tion of  his  right  to  be  present  during  the 
trial,  bat  was  an  administrative  act  prepar- 
atory to  the  trial.  Recurring  to  the  record 
proper,  it  affirmatively  shows  defendant  was 
present  in  court  on  July  2,  1906,  when  the 
record  shows  Judge  Fort's  failure  to  appear 
and  the  order  calling  Judge  Martin,  and  fix- 
ing the  second  Monday  in  September  for  the 
trial,  and  no  objection  was  made  or  exception 
saved  by  defendant  On  the  second  Monday 
in  September  defendant,  by  his  attorneys,  ap- 
plied for  a  continuance,  which  was  denied 
in  part,  but  granted  to  second  Monday  in 
October,  1906.  On  the  second  Monday  in 
Octot>er  defendant  was  present  in  person,  and 
arraigned  and  pleaded  not  guilty.  The  rec- 
ord shows  that  on  the  next  day  he  appeared 
In  person,  announced  ready  for  trial,  selected 
the  Jury,  and  at  the  close  of  ttie  state's  case 
filed  a  demurrer  to  the  evidence,  which  was 
overruled,  and  the  cause  was  submitted  to 
the  Jury,  and  on  the  next  day  they  returned 
their  verdict  This  brings  this  case  squarely 
within  the  last  proviso  of  section  2610. 
There  is  not  a  syllable  of  evidence  showing 
that  the  defendant  was  not  In  fact  present 
when  the  verdict  was  rendered.  State  v. 
Neighbors,  179  Mo.  351,  78  S.  W.  591 ;  State 
v.  Lewis,  69  Mo.  92 ;  State  v.  Terger,  86  Mo. 
33 :  State  V.  Brock,  186  Mo.,  loc.  dt  461,  462, 
85  S.  W.  595,  105  Am.  St  Rep.  625.  As  to 
the  failure  to  show  the  presence  of  the  de- 
fendant when  his  motion  for  new  trial  and 
in  arrest  were  overruled,  he  made  no  re- 
quest to  be  present  if  in  fact  be  was  not,  and 
it  lias  been  ruled  that  an  application  for  a 
continuance  and  its  consideration  were  no 
part  of  the  trial.  State  v.  Hall,  189  Mo.,  loc 
cit  264-265,  87  &  W.  1181.  Likewise  the 
failure  to  show  his  presence  at  the  filing, 
bearing,  and  overruling  of  motions  for  new 
trial  and  In  arrest  was  not  error.  State  v. 
Brown.  68  Mo.  438;  State  v.  Hoffman,  78 
Mo.,  loc.  dt  258 ;  State  v.  Lewis.  80  Mo.,  loc. 
dt  112;  State  v.  Sakins,  63  Mo.,  loc  cit  163. 
Accordingly  this  assignment  must  be  ruled 
against  the  defendant 

4.  As  to  the  admission  of  testimony  In  be- 
lialf  of  the  state  over  the  objections  of  the 
defendant  no  point  is  made  In  brief  of  his 
counsel;  bat  wa  have  examined  the  record. 


and  find  that  the  objections  were  made  eith- 
er after  the  witness  had  testified  or  because 
the  testimony  was  irrelevant.  Incompetent 
and  immaterial,  or  that  the  questions  were 
leading,  and  there  was  no  error  in  admitting 
the  evidence.  State  v.  Sykes,  191  Mo.,  loa  dt. 
79,  89  S.  W.  851 ;  State  v.  McLaughlin,  149 
Mo.  27,  50  8.  W.  815;  State  v.  Bateman, 
198  Mo.,  loc.  dt  222,  94  S.  W.  843.  As  to 
the  objection  to  the  testimony  of  Wm.  Scriv- 
ener, In  rebuttal,  that  the  deceased  bore  a 
good  reputation  as  a  peaceable,  law-abiding 
citizen,  "for  the  reason  that  his  good  reputa- 
tion is  conceded,"  it  Is  obvious  no  harm 
could  have  resulted  to  defendant  As  to  the 
admission  of  the  clothing  of  deceased  to 
show  where  the  stabs  were  inflicted,  there 
was  no  error.  State  v.  Wieners,  66  Mo.,  loc. 
cit  29;  Wigmore  on  Bv.  {  1167;  State  v. 
Miles,  199  Mo.,  loc.  dt  546,  98  S.  W.  25. 

5.  The  exclusion  of  testimony  ottered  by 
defendant  Everett  Randolph,  a  witness  for 
defendant  testified  that  he  saw  deceased  and 
Rankin  Long  go  out  of  the  church  together. 
He  followed  close  behind  them.  He  heard 
Rankin  say  he  would  go  no  farther,  and  then 
saw  deceased  strike  Rankin,  and  then  heard 
the  licks.  'Asked  if  defendant  John  Long, 
was  present,  he  said  he  saw  him  just  after 
be  got  out  of  the  church ;  that  he  stepped 
up  to  the  side  of  the  witness;  that  de- 
fendant John,  took  no  part  in  the  encounter. 
Asked  if  John  Long  had  taken  a  part  in  it  he 
could  have  seen  talm,  he  said;  "Yes,  sir; 
I  could."  To  this  an  objection  was  made  by 
the  state  as  Incompetent  whereupon  the 
court  said:  "Let  the  witness  tell  where  this 
was,  and  what  he  did  see,  and  let  the  Jury 
infer  what  he  could  have  seen.  The  objection 
is  sustained."  Exception  saved.  Thereup- 
on the  witness  testified  that  defendant  did  not 
come  out  of  the  church  until  after  witness 
did,  that  neither  witness  or  defendant  came 
out  until  after  the  benediction  had  been  pro- 
nounced, and  that  deceased  and  Rankin  pre- 
ceded them  two  or  three  minutes,  and  he  fol- 
lowed them  and  saw  the  encounter.  While 
the  question  was  proper,  it  is  obvious  no 
harm  resulted  to  defendant  M  the  witness 
placed  himself  right  on  the  scene  and  testi- 
fied positively  that  defendant  was  at  bis 
side  and  took  no  part  in  the  struggle.  A  like 
objection  was  made  to  the  question  to  Gilbert 
Randolph,  and  his  testimony  was  to  the  same 
effect  He  came  out  of  the  church  with  de- 
fendant and  defendant  took  no  part  in  the 
difficulty,  and  It  must  be  held  the  exclusion  of 
his  answer  as  to  what  he  might  have  seen 
could  not  have  injured  defendant  A  similar 
question  was  propounded  to  Ova  Scrivener, 
a  witness  for  defendant  and  was  sustained 
by  the  court;  but  the  witness  testified  he 
was  standing  there,  and  could  see  deceased 
and  Rankin  Long  engaged  in  the  difficulty, 
and  did  not  see  defendant  John  Long  there 
at  alt,  and  saw  no  one  hit  deceased-  but 
Rankin  Long,  and  saw  no  one  else  take  part 
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In  the  difficulty,  and  he  conld  plainly  aee 
deceased  and  Rankin  Long  engaged  in  tbe 
difficulty.  He  stood  about  12  or  IS  feet 
from  tbem.  It  was  light  enough  for  blm  to 
eee  plainly  the  persons  fighting.  Obviously 
an  answer  that  he  could  have  seen  any  other 
person  would  have  added  nothing  to  his  testi- 
mony on  this  point,  and  the  exclusion  of  the 
question  was  not  reversible  error.  The  court 
expressly  ruled  that  this  witness  could  tell 
how  light  it  was,  and  whether  he  conld  dis- 
tinguish those  parties  or  not,  and  whether  he 
was  looking  at  them  all  the  time  or  not,  and 
whether  he  did  see  anybody  else  go  up  there. 
Again,  when  Frank  Clymer,  a  witness  for 
defendant,  testified  that  he  did  not  go  oat 
of  the  church  until  the  difficulty  was  over, 
and  did  not  see  defendant  after  he  left  the 
church,  he  was  asked,  if  there  was  anything 
said  there  over  the  body  about  anybody  hav- 
ing hit  Joe  Buttram  except  Rankin  Long,  at 
any  time  there  at  the  body.  To  this  coun- 
sel for  the  state  objected,  and  the  objection 
was  sustained,  and  defendant  excepted.  This 
mllng  was  correct  The  answer  called  for 
hearsay  testimony.  The  difficulty  was  over. 
The  deceased  was  dead,  and  the  defendant 
was  not  present  Ed  Bohannonj  for  defend- 
ant, was  asked  If  defendant  John  Long,  had 
gone  up  and  hit  Buttram,  the  deceased,  or 
had  taken  him  out  of  the  church,  whether 
or  not  he  could  have  seen  him,  and  be  an- 
swered that  he  could,  and  he  thought  he 
would  have  seen  him  if  he  had  done  so.  He 
testified  that  John  Long  did  not  leave  his 
seat  during  the  services.  Asked  if  he  knew 
John  Long  did  not  go  to  deceased  and  take 
him  out,  the  question  was  objected  to  and 
sustained,  but  It  is  clear  it  was  immaterial, 
in  the  light  of  all  his  testimony,  though  we 
can  see  no  reason  for  not  permitting  it  Oth- 
er testimony  as  to  what  was  done  or  said 
after  the  meeting  closed,  without  confining  it 
to  the  actors  in  the  difficulty,  was  excluded, 
and  properly  so. 

6.  The  defendant  complains  that  O.  A. 
Newton,  an  attorney  at  law  other  than  the 
prosecuting  attorney,  was  allowed  to  make 
the  closing  argument  in  the  case;  but  as 
this  was  not  assigned  as  error  In  tbe  motion 
for  new  trial,  it  is  not  before  us  for  review. 
The  court  Instructed  tbe  jury  on  murder  in 
the  second  degree  and  manslaughter  In  the 
fourth  degree,  on  reasonable  doubt  snd  the 
presmnpti<m  of  innocence,  self-defense,  and  on 
what  constituted  aiding,  assisting,  and  abet- 
ting the  killing  of  the  deceased  by  Rankin 
Long,  and  what  would  not  constitute  the 
same.  As  error  in  the  giving  of  instructions 
on  the  tmrt  of  the  state  is  not  assigned  in  the 
motion  for  new  trial,  they  are  not  before  us 
for  review.  The  defendant  requested  three 
Instructions.  The  first  was  to  Instruct  the 
Jury  to  find  the  defendant  not  guilty.  Tbe 
other  two  instructions  are  as  follows:  "(2) 
The  court  instructs  the  jury  that  although 
you  may  believe  from  the  evidence  that  the 


defendant,  John  Long,  took  part  In  llie  dif- 
ficulty in  which  Joe  Buttram  was  stabbed 
and  killed  by  Rankin  Long,  yet  before  the  de- 
fendant could  be  convicted  of  the  offense 
charged  In  the  Indictment  In  this  cause  they 
must  find  that  there  was  a  common  purpose 
in  the  minds  of  Rankin  Long  and  John  Long; 
tbe  defendant  herein,  to  kill  said  Joe  But- 
tram,  and  that  the  stabbing  and  killing  of 
Joe  Buttram  by  Rankin  Long  was  done  in  tbe 
accomplishment  of  such  common  purpose,  or 
tliat  such  stabbing  and  killing  of  Joe  Bat- 
tram  was  done  by  said  Rankin  Long  In  ac- 
complishment of  a  purpose  in  the  mind  of 
Rankin  Ix»ig  to  kill  said  Joe  Buttram,  and 
that  the  said  defendant  John  Long,  had 
knowledge  of  such  purpose  of  said  Rankin 
Long,  and  that  he,  defendant  did  some  act 
such  as  striking  deceased,  or  aiding,  abetting, 
counseling,  encouraging,  or  commanding  the 
said  Rankin  Long  in  the  accomplishment  of 
such  purpose.  (3)  The  court  Instructs  tbe 
Jury  that  even  though  they  believe  from  tbe 
evidence  that  the  defendant  John  Liong,  en- 
gaged or  took  part  In  the  fight  or  difficulty  in 
which  Joe  Buttram  was  stabbed  and  killed, 
yet  this  fact  alone  is  Insufficient  to  convict 
the  defendant  Under  the  indictment  in  this 
case  It  must  further  be  shown  by  the  evi- 
dence, to  the  satisfaction  of  the  jury,  be- 
yond a  reasonable  doubt,  that  he  (the  defend- 
ant), with  knowledge  of  the  Intention  of 
Rankin  Long  to  do  said  stabbing  and  killing, 
aided,  aljetted,  counseled,  encouraged,  ad- 
vised, or  commanded  the  said  Rankin  Long 
to  stab  and  kill  said  Joe  Buttram,  and  tmless 
this  proof  has  been  made  they  must  find  said 
defendant  John  liOng,  not  guilty,  although 
he,  said  defendant  may  have  been  present 
and  may  have  been  engaged  in  the  difficulty 
when  the  stabbing  and  killing  took  place." 
A  comparison  of  these  instructions  Nos.  2  and 
8  with  those  given  by  the  court  of  its  own 
motion  will  show  tliat  the  subject  was  fully 
covered  by  the  court's  instructions  Nos.  2,  8, 
and  &  All  that  was  proper  to  be  said  in 
those  instructions  had  already  been  said  by 
the  court  and  the  failure  to  repeat  it  was 
not  error,  to  say  nothing  of  the  Inconsistency 
of  tbe  defendant  in  submitting  to  the  jury  an 
instruction,  based  upon  the  hypothesis  that 
be  was  present  and  taking  part  In  the  fight 
on  the  night  of  the  homicide,  after  having  tes- 
tified over  and  over  again  that  he  was  not 
engaged  in  the  difficulty  In  any  manner,  shape 
or  form,  and  did  not  encourage,  assist  or 
countenance  bis  brother  in  the  said  fight 
But  In  order  to  hold  him  guilty  the  court  in 
each  and  every  one  of  its  Instructions  requir- 
ed tbe  jury  to  find  that  he  was  present  aid- 
ing, abetting,  and  counseling  his  brother  Ran- 
kin Long  In  committing  the  homicide,  and 
properly  left  it  to  the  jury  to  say  whether  the 
killing  was  murder  In  the  second  degree,  or ' 
manslaughter  in  the  fourth  degree,  as  they 
i^ould  find  from  the  facts  in  evidence  under 
the  instructions  of  the  court   We  think  there 
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wu  no  error  In  refusing  these  Instructions  on 
tlie  ground  tbat  tbe  court's  instructions  fully 
covered  every  phase  of  the  case. 

7.  It  remains  now  only  to  consider  the  re- 
fusal of  the  first  Instruction  asked  by  tbe  de- 
fendant, to  wit,  an  instruction  to  acquit  the 
defendant  under  the  evidence.  The  learned 
counsel  for  the  defendant  in  this  court  asked 
tbat  the  defendant  be  discharged  because  of 
no  evidence  sufficient  to  convict  him.  That 
the  eridence  presents  a  hopeless  case  of  con- 
flict most  be  conceded.  If  the  testimony  of 
the  defendant  himself  and  his  witnesses  is  to 
be  believed,  he  was  not  guilty  of  any  offense. 
He  did  not  take  part  in  the  difficulty  in  which 
young  Bnttram  was  stabbed,  and  did  not 
come  out  of  the  church  until  after  the  young 
man  had  been  fatally  stabbed.  Moreover,  he 
testifies  that  he  did  not  incite  his  brother 
"to  stay  with  the  deceased,"  as  testified  to  by 
the  other  witnesses.  On  the  other  hand,  if 
the  state's  witnesses  are  to  be  credited,  an 
entirely  different  case  is  made.  According  to 
that  evidence,  the  defendant  and  his  brother 
Rankin  Long  and  the  two  Clymer  boys  at- 
toided  the  meeting  at  the  church  on  the  night 
of  the  homicide  together.  The  circumstances 
nnder  which  they  met  after  sundown  that 
evening  and  apparently  changed  their  plans 
and  concluded  to  go  to  the  church,  was  a 
fact  to  he  considered  by  the  Jury.  Several 
of  the  witnesses  for  the  state  testified  tbat 
shortly  before  the  closing  of  the  exercises 
In  tbe  church  the  defendant  came  In  from 
the  churchyard  and  walked  to  where  the  de- 
ceased was  sitting,  and  stopped  and  whisper- 
ed to  him,  and  thereupon  the  deceased  got 
up  and  walked  out  of  the  church  with  the 
defendant  About  the  time  they  reached  the 
front  door  the  defendant  put  his  arms  around 
the  neck  of  the  deceased,  and  they  walked 
out  to  where  two  other  men  were  standing, 
a  short  distance  from  the  church.  The  ma- 
jority of  the  evidence  tended  to  show  both  on 
the  part  of  the  state  and  the  defendant  tbat 
one  of  these  men  was  Rankin  Long,  a  brother 
of  tlie  defendant,  and  almost  instantly  after 
the  deceased  had  gotten  out  there  Rankin 
Long  began  to  strike  him  and  stabbed  him 
twice,  from  the  effects  of  which  wound  he 
died.  Other  witnesses  for  the  state  testified 
that  during  the  assault  by  Rankin  Long  upon 
the  deceased  the  defendant,  John  Long, 
struck  the  deceased  twice  with  his  fists  and 
called  to  his  brother:  "Stay  with  hUn,  Ran- 
kin.    G d him!    stay   with    him." 

After  the  deceased  had  been  fatally  wounded 
and  had  fallen  to  the  ground  one  of  the  wit- 
nesses testified  the  defendant  said :  "Me  and 
the  kid  always  stays  with  him."  Immediately 
after  the  deceased  had  fallen  the  defendant 
and  his  brother  hurriedly  left  the  scene  of  the 
difficulty,  and  were  seen  riding  their  horses 
at  a  rapid  rate,  going  from  the  church.  If 
the  Jury  believed  the  testimony  of  the  state's 
witnesses  Isaac  Connor,  Joseph  Buttram, 
Eliza  Connor,  John  Lowry,  and  Jeff  Johnson, 
who  testified  to  these  facts,  and  tbe  verdict 


indicates  that  they  did  believe  them,  then 
there  can  be  no  doubt  that  the  defendant, 
Jobn  Long,  was  present  aiding,  abetting,  and 
encouraging  his  brother  Rankin  Long  to  stab 
the  deceased,  and  that  he  had  been  instru- 
mental in  bringing  tbe  deceased  out  where 
Rankin  Long  stood  so  as  to  afford  the  latter 
an  opportunity  of  striking  and  stabbing  the 
deceased^  The  motive  for  this  homicide  is 
not  disclosed  by  the  state's  evidence.  On  the 
part  of  the  defendant  several  of  tbe  witness- 
es testified  to  a  threat  on  the  part  of  the  de- 
ceased against  Rankin  Long  to  the  effect  that 
"he  had  It  in  for  him,"  and  that  during  the 
services  the  deceased  had  twice  passed  down 
the  aisle  and  looked  at  Rankin  Long,  had 
made  a  face  at  liim,  and  gritted  bis  teeth 
at  him;  but  this  evidence  as  to  the  action  of 
the  deceased  in  the  church  was  denied  by 
other  witnesses  who  observed  him  as  he  came 
and  went  up  and  down  the  aisle  of  the 
church.  There  was  also  evidence  on  the  part 
of  the  defendant  that  after  the  deceased 
and  Rankin  went  out  Into  the  yard  the  de- 
ceased was  the  aggressor  and  attempted  to 
draw  a  knife;  but  the  evidence  for  the  state 
tended  to  contradict  this  efvidence  also. 
There'  was  also  evidence  tending  to  show 
there  were  no  bruises  on  the  neck  and  head 
of  the  deceased;  but  that  was  testified  to  by 
witnesses  fOr  the  state,  so  that  It  is  impos- 
sible to  reconcile  the  testimony  of  the  par- 
ties to  this  unfortunate  killing.  The  jury 
heard  all  this  evidence,  saw  the  witnesses, 
and  it  was  their  peculiar  province  to  weigh 
and  determine  the  credibility  of  the  testi- 
mony. The  trial  conrt  who  heard  the  testi- 
mony and  also  saw  the  witnesses  refused  to 
disturb  the  verdict  This  court  has  often 
ruled  that  where  there  is  substantial  evi- 
dence to  sustain  the  verdict,  this  conrt  will 
not  attempt  to  weigh  the  same,  but  will  de- 
fer to  the  finding  of  the  Jury  as  approved  by 
the  trial  Judge.  State  v.  Smith,  190  Mo.  T06, 
90  8.  W.  440;  State  v.  Payne,  194  Mo.  442, 
92  S.  W.  461. 

We  have  patiently  gone  through  all  the  as- 
signments of  error  and  read  the  testimony, 
and,  in  our  opinion,  there  is  no  reversible  er- 
ror, and  the  Judgment  of  the  circuit  court 
must  be,  and  Is,  affirmed. 

POX.  P.  J.,  and  BURGESS,  J.,  concur. 


BRBCKER  v.  FTLLINGHAM  et  al. 

(Supreme  Court  of  Missouri,  Division  No.   1 
Fib.  26,  1908.) 

1.  Appbai^-Revikw— PmnxNos  bt  Ooirax. 

Findings  of  fact  by  the  court,  based  on  con- 
flicting evidence,  will  not  be  set  aside  on  appeal. 
[Ed.  Mote.— For  cases  in  point  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  S|  8983-3989.] 

2.  Evidence— Phbuo    Rxcobds— Ezkuflifi- 

OATIO  N  9— CEBTrnC  ATE. 

Rev.  St  1899,  §  3098  [Ann.  St  1906,  p. 
1774],  provides  that  all  records  and  exemplifica- 
tions <HE  office  books  kept  in  any  public  <^ce 
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of  the  United  States  shall  be  eyidence,  if  at- 
tested by  the  keeper  of  the  records  or  books  and 
the  seal  of  hU  office,  if  there  be  a  seal.  Held, 
that  a  certificate  to  a  copy  of  a  government 
map,  reciting  that  the  map  as  far  as  it  went  in- 
to detail  was  a  correct  copy  of  the  original,  was 
insufficient  to  authorize  tiie  introdnction  of  the 
map  in  evidence;  there  being  nothing  to  show 
what  parts  of  the  map  had  been  omitted  from 
the  copy. 

S.  Appeai,— BxctUBiON   OF   Evidence— Prej- 
udice. 

Defendants  were  not  prejudiced  by  the  ex- 
clusion of  certain  maps,  where  all  the  things 
shown  by  the  maps  were  testified  to  by  witness- 
es and  conceded  to  be  as  testified. 

[Ed.  Note.— For  cases  in  point,  see  Cent  DUt. 
vol.  3,  Appeal  and  Error,  iS  4194-1190.] 
4.  Sake— BiOBT   xo   Object— Neobssitt    of 
Offeb. 

Where  the  record  failed  to  show  that  de- 
fendants offered  a  map  in  evidence,  or  that  the 
court  excluded  It  as  such,  but  it  was  shown  that 
the  map  was  before  the  court,  and  was  seen 
and  inspected,  defendants  could  not  object  on 
appeal  uiat  it  was  erroneously  excluded. 

Appeal  from  Circuit  Court ;  St  LouIb  Coun- 
ty: J.  W.  McElliimiey,  Judga 

Action  by  Louis  H.  Brecker  against  Cbarlea 
Filiingbam  and  anotlier.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

This  action  was  brought  In  the  circuit  court 
of  Bt  Louis  county.  The  petition  consists  of 
two  counts,  one  in  ejectment  and  one  under 
the  provisions  of  section  650,  Rev.  St  1890 
[Ann.  St.  1906,  p.  667],  to  determine  and  quiet 
title  to  certain  lands  on  what  is  known  as 
"St  Charles  Island"  in  the  Missouri  riv«. 
The  facts  disclosed  by  the  evidence  may  be 
briefly  stated  as  follows:  The  Island  as 
originally  surveyed  by  the  government  con- 
tained about  385.01  acres,  and  consisted  of 
parts  of  sections  6,  7,  '8,  17,  and  18,  in  town- 
ship 66,  of  range  6  E.  By  patent  dated 
January  14,  1836,  the  Government  granted 
this  property  to  one  George  Collier.  Collier 
and  wife  conveyed  to  Atkinson  in  1847.  In 
1859  Atkinson  conveyed  to  Thomas  W.  Cun- 
ningham, as  assignee  for  benefit  of  his  credit- 
ors. In  1859  Cunningham,  for  the  purposes  of 
sale,  had  the  Island  subdivided  into  lots  by 
one  Theodore  Bruere,  county  surveyor  of  St 
Charles  county,  Mo.  By  these  conveyances 
the  plaintiffs,  Brecker  and  Cottle,  acquired 
title  to  lots  1,  2,  3,  4,  and  7  of  Bruere's  sub- 
division of  the  island.  At  the  point  where 
this  Island  Is  located  the  Missouri  river  runs 
north  and  south ;  the  foot  of  the  Island  being 
north  and  the  head  south.  At  the  time  the 
Island  was  surveyed  by  the  United  States 
surveyors  the  main  channel  of  the  Missouri 
ran  on  the  eastern  side  of  the  island,  sep- 
arating it  from  the  St  Louis  county  shore, 
and  the  island  being  separated  from  the 
western  or  St  Charles  county  shore  by  a  nar- 
row slough.  At  some  time  after  the  survey 
of  the  island  by  the  government  surveyors 
the  river  began  encroaching  upon  the  St 
Louis  county  shore  to  the  east  of  the  island, 
and  at  the  same  time  adding  by  accretion  to 
the  eastern  and  northern  parts  of  the  Island, 
until  in  1859  it  coutaiued  by  actual  surrey 


1,000  acres,  instead  of  886  acres,  as  wUen 
originally  surveyed  by  the  Qovemment  Lots 
1,  2,  3,  4,  and  7  of  Bruere's  subdivision  of  tbe 
island  In  1859  were  situated  on  the  extreme 
southern  vaA  of  the  island;  lot  1  being  tbe 
southern  lot  lying  next  to  the  river,  lot  2  ad- 
joining it  on  tbe  north,  lot  3  adjoining  lot  2 
on  the  north,  lot  4  adjoining  lot  3  on  tbe 
north,  and  lot  7  lying  north  of  lot  4.  Tbe 
defendants  or  their  predecessors  In  title  own- 
ed lands  in  St  Louis  county  and  bounded  by 
the  Missouri  river.  At  the  time  of  Bruere's 
survey  of  the  island,  in  1860,  the  main  chan- 
nel of  the  river  continued  to  flow  between  tbe 
Island  and  the  St  Louis  county  main  shore ; 
the  main  channel  of  the  river  at  that  time 
flowing  between  said  lots  1,  2,  8,  4,  and  7 
on  the  Island  and  tbe  main  shore  lands  In 
St  Louis  county,  now  owned  by  the  defend- 
ants. The  main  channel  of  the  river  con- 
tinued to  flow  on  the  eastern  or  St  Louis 
county  side  of  the  island,  thus  separating  tbe 
St.  Louis  county  shore  and  the  Island,  until 
the  year  1883.  In  the  spring  or  summer  of 
1883,  during  a  season  of  very  high  water,  tbe 
main  channel  of  the  river  shifted  from  tbe 
eastern  to  the  western  side  of  the  island,  and 
at  all  times  since  the  high  water  of  1883  tbe 
main  channel  of  the  river  has  continued  to 
flow  on  the  western  side  of  the  island ;  that 
is  to  say,  from  1883  down  to  the  present  time 
the  river  has  run  between  the  Island  and  tbe 
Bt  Charles  county  shore. 

There  is  no  dispute  about  tbe  fact  that  a 
portion  of  the  old  original  Island  la  still 
standing ;  some  bearing  trees  and  comers  and 
monuments  noted  by  Bruere  in  hia  survey  In 
1859  being  still  in  existence  on  tbe  ground. 
While  there  is  a  sharp  conflict  in  the  testi- 
mony as  to  the  exact  location  of  the  river 
from  1875  up  to  1883,  the  witnesses  all  agree 
that  up  to  the  date  of  the  change  In  tbe 
channel  In  1883  the  river  flowed  on  the  east 
side  of  tbe  island,  and  that,  after  the  channel 
of  the  river  shifted  to  the  west  side  of  the 
Island,  what  had  been  the  channel  of  the 
river  prior  to  the  shift  was  left  with  sloughs 
running  through  it  and  within  a  few  years 
after  the  channel  shifted  to  the  western  side 
of  the  island  the  upper  or  southern  ends  of 
these  sloughs  closed  up  and  the  river  ceased 
to  flow  through  them,  so  that  the  entire  river 
ran  and  has  continued  to  flow  on  the  western 
Bide  of  the  Island.  At  the  date  of  the  trial, 
and  for  a  number  of  years  prior  thereto,  tbe 
whole  river  was  running  west  of  the  island. 
The  entire  river  Is  now,  and  has  been  for 
years  past,  between  tbe  Island  and  the  St 
Charles  county  shore.  Up  to  this  point  there 
is  practically  no  dispute  between  the  parties 
as  to  the  facts  of  the  case;  but  here  Is  the 
initial  point  of  the  parting  of  their  ways. 
The  appellants  Introduced  testimony  tending 
to  prove  that,  about  1871  or  1872,  the  river 
began  cutting  off  the  upper  or  south  end  of 
the  Island,  and  continued  to  do  so  up  to  1883, 
at  whidi  time  all  of  lots  1,  2,  3,  4.  and  T. 
owned  by  respondent,  were  completely  wash- 
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«d  away,  and  tbe  main  channel  of  the  river 
occupied  the  original  site  of  respondent's 
lands:  that,  as  the  river  washed  the  south 
end  of  the  island  off,  It  added  by  accretion  to 
their  lands  on  the  St  Louis  county  shore, 
and  that  when  the  river  finally  shifted  to  the 
west  side  of  the  Island,  In  1883,  the  entire 
land  In  controversy  was  added  by  accretion 
to  their  main  shore  land  In  St  IJouis  county. 
The  respondent,  however.  Introduced  testi- 
mony, on  tbe  other  hand,  which  tended  to 
prove  that  said  lots  were  never  entirely 
washed  away,  and  that  after  the  shift  of  the 
channel  In  1883  the  portion  of  the  lots  that 
had  been  washed  away  were  restored  by  ac- 
cretion. The  appellants  offered  In  evidence 
certain  surveys  or  maps  of  said  premises, 
which  were  by  the  court  excluded,  and  proper 
exceptions  were  saved.  There  was  a  trial  be- 
fore the  court  without  the  intervention  of  a 
Jury,  and  the  findings  of  fact  were  for  the 
plaintiff,  and  judgment  was  entered  accord- 
ingly. After  taking  the  proper  preliminary 
steps,  the  defendants  appealed  the  cause  to 
this  court 

R.  H.  Stevens  and  Bryan  &  Christie,  for 
appellants.  Wm.  F.  Broadhead  and  0.  W. 
Wilson,  for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above) .  There  Is  no  complaint  at  the  action 
of  the  court  In  giving  or  refusing  instruc- 
tiona.  Appellants  concede  that  the  action  of 
the  court  In  that  regard  was  unobjectionable ; 
but  they  do  complain  that  there  is  no  evi- 
dence In  the  record  which  tends  to  support 
respondent's  theory  of  the  case — that  is,  that 
all  of  lots  1,  2,  8,  4,  and  7  were  never  all  en- 
tirely washed  away,  and  that  after  the 
diange  of  the  channel  of  the  river,  in  1883, 
from  the  west  to  the  east  side  of  the  Island, 
the  portions  thereof  which  bad  been  washed 
away  were  restored  by  accretion.  For  that 
reason  they  contend  that  the  judgment  should 
be  reversed,  and  the  cause  remanded  for  a 
new  trial.  We  are  unable  to  lend  our  con- 
currence to  that  contention.  There  were 
many  witnesses,  30-odd  in  number,  who  tes- 
tified In  the  case,  and  the  Issues  were  sharp- 
ly contested  on  each  side,  and  there  was 
miudi  evidence  introduced  by  both  parties 
tending  strongly  to  prove  their  respective 
theories  of  the  case.  It  is  not  for  this  court 
to  pass  upon  the  weight  of  the  evidence. 
That  Is  within  the  province  of  the  triers  of 
the  fact  Where  the  evidence  Introduced  is 
conflicting,  the  Jury  or  tbe  trial  court  are 
the  sole  Judges  of  the  credibility  of  the  wit- 
nesses and  the  weight  to  be  given  to  their 
testimony;  and  this  court  will  not  usurp 
their  prerogative  by  saying  which  side  has 
the  preponderance  of  the  evidence.  Their 
finding  is  conclusive  upon  this  court.  Cul- 
berson V.  Hill,  87  Mo.  653 ;  Dobbins  v.  Hum- 
phreys, 171  Mo.  198-202,  70  S.  W.  8J6;  Wel- 
ler  V.  Wagner,  181  Mo.  151,  79  S.  W.  941. 
This  court  has  repeatedly  held  that,  where 


the  trier  of  the  facts  has  the  witnesses  be- 
fore him,  the  opportunity  of  observing  their 
demeanor  on  the  witness  stand  and  their 
manner  In  testifying  places  him  In  a  much 
better  position  to  judge  of  the  weight  to  be 
given  to  the  testimony  of  the  resi)ectlve  wit- 
nesses than  this  court  could  possibly  have, 
and  that,  even  in  equity  cases,  where  this 
court  has  the  right  to  review  and  weigh  the 
evidence,  the  usual  practice  is  to  defer  large- 
ly to  the  finding  of  the  trial  court  on  Issues 
of  fact,  and  refuse  to  disturb  a  judgment  of 
the  lower  court  on  the  grounds  that  the 
findings  were  against  the  weight  of  the  evi- 
dence. Johnson  v.  Realty  Co.,  177  Mo.  695, 
597,  76  S.  W.  1021 ;  Klttredge  v.  Bldg.  Ass-n, 
108  Mo.  App.  361,  77  S.  W.  147. 

Appellants  next  Insist  that  the  action  of 
the  court  In  excluding  three  maps  offered  In 
evidence  by  them  was  error.  The  record 
shows  that  two  of  them  offered  were  maps 
of  surveys  made  under  the  authority  of  the 
United  States,  showing  the  general  trend  of 
the  current  of  the  Missouri  river,  its  chan- 
nel, tbe  locntlon  of  St  Charles  Island,  and 
the  g^ieral  photography  of  the  situation  in 
the  vicinity  of  the  lands  in  suit  The  survey 
mentioned  in  the  first  map  was  made  be- 
tween May  11  and  10,  1879,  while  the  latter 
bears  no  date;  and  both  bear  the  following 
certificate,  except  the  second  is  dated  Jan- 
uary 15,  1904.  "I,  H.  M.  Chittenden,  captain. 
Corps  of  Engineers,  D.  S.  Army,  hereby  cer- 
tify that  I  am  by  law  the  keeper  of  the  rec- 
ords In  which  the  foregoing  surveys  are  re- 
corded, and  that  this  map,  as  far  as  it  goes 
into  detail,  is  a  correct  copy  of  an  original 
map  on  file  in  this  office,  made  under  the  di- 
rection of  the  Missouri  River  Commission. 
Sioux  City,  Iowa,  November  28,  1903.  [Sign- 
ed] H.  M.  Chittenden,  Captain,  Corps  of  En- 
gineers, n.  S.  Army."  Section  3098,  Rev.  St 
1899  [Ann.  St  1906,  p.  1774],  provides  that  all 
records  and  exemplifications  of  office  books 
kept  In  any  public  office  of  the  United  States, 
or  of  a  sister  state  not  appertaining  to  a 
court,  shall  be  evidence  In  this  state.  If  at- 
tested by  the  keeper  of  said  records  or  books 
and  the  seal  of  his  office,  if  there  be  a  seal. 
Under  this  section  of  the  statute  the  two 
maps  mentioned  were  admissible  in  evidence. 
If  properly  certified.  "Hie  respondent  con- 
tends, first,  that  they  were  not  properly  cer- 
tified; and,  second,  that  they  shed  no  light 
upon  the  Issues  joined,  and,  even  if  admissi- 
ble, no  harm  was  done  appellants  by  their 
exclusion. 

As  to  the  first  contention.  It  will  be  noticed 
that  the  certificate  states  "that  this  map,  as 
far  (M  it  goes  into  detail,  is  a  correct  copy  of 
the  original,"  etc.  We  do  not  know  just 
what  the  Italicized  words  as  used  mean,  and 
there  Is  nothing  in  the  Record  which  shows 
their  meaning;  but  it  is  clearly  inferable 
from  the  use  of  those  words  that  the  map 
upon  which  they  are  indorsed  Is  not  a  full, 
true,  and  complete  copy  of  the  original  which 
Is  on  file  in  Capt  Chltienden's  office.    We 
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are  nnable  to  determine  what  parts  of  the 
map  ha ve  been  omitted  from  the  copy;  nor 
are  we  able  to  Bay  whether  or  not  those  omit- 
ted portions  are  material  to  the  Issues  in- 
Tolred  or  not  They  may  or  may  not  be  ma- 
terial. No  one  but  the  court  can  pass  upon 
that  question.  Capt.  Chittenden  oould  not  do 
BO  for  several  reasons:  First,  because  he 
was  not  tlie  Jndge  elected  to  try  the  case; 
second,  he  was  not  familiar  with  the  issues 
Involved,  and  could,  therefore,  know  nothing 
regarding  the  relevancy  of  the  omitted  parts ; 
and,  third,  because,  as  presented,  Qie  map 
might  be  misleading. 

As  to  the  second  contention  presented  by 
respondent,  we  will  state  that  we  have  care- 
fully examined  the  mai>s  closely,  in  conne<^ 
tlon  with  all  the  oral  evidence  introduced, 
and  we  are  wholly  unable  to  see  In  what 
possible  way  their  exclusion  could  in  any 
manner  have  Injured  the  appellants.  They, 
In  a  general  way,  show  the  island,  the  chan- 
nel of  the  river,  and  the  trend  of  the  current, 
and  nothing  more.  All  of  those  things  were 
testified  to  by  all  the  witnesses,  and  conced- 
ed to  be  as  testified  to  by  all  the  witnesses. 

As  to  the  third  map  offered,  showing  the 
surveys  made  by  Mr.  Edgar  Rai^,  it  Is  suffi- 
cient to  state  that  while  it  shows  the  location 
of  the  lots  in  suit  and  the  channel  and  bed 
of  the  river  at  the  times  stated  in  the  evi- 
dence, yet  the  record  fails  to  show  that  the 
appellants  offered  that  map  In  evidence,  or 
that  the  court  excluded  It  as  such;  but  It 
does  appear  that  the  map  was  before  the 
court  and  tbat  it  saw  and  inspected  It  So 
they  received  the  benefits  thereof  without  Its 
having  been  formally  Introduced  In  evidence. 

For  the  reasons  stated,  we  are  of  the  opin- 
ion that  there  Is  no  reversible  error  in  the 
record,  and  that  the  Judgment  should  be  af- 
firmed; and  it  Is  80  ordered.    All  concur. 


COTTLE  V.  COFFEE. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Feb.  26,   1908.) 

Appeal  from  Circuit  (3ourt,  St  Louis  Coun- 
ty;  J.  W  McElhinney,  Judge. 

Action  by  O.  T.  Cottle  against  Daniel  Cof- 
fee. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

R.  H.  Stevens  and  Bryan  &  Christie,  for 
appellant  Wm.  F.  Broadhead  and  C.  W. 
Wilson,  for  respondent 

WOODSON,  J.  By  stipulation  filed  in  this 
case  it  was  agreed  by  all  the  parties  that  this 
case  and  the  following  three  cases:  Louts  H. 
Brecker  v.  John  B^tts  et  al.,  Louis  H.  Breck- 
er  v.  Wm.  Buddlcks  et  al.,  and  O.  T.  Cottle 
V.  Charles  Flllingham  et  al. — should  abide  the 
result  of  the  case  of  Louis  H.  Brecker  v. 
Charles  Flllingham  et  al.,  108  S.  W.  41,  and 
that  the  same  judgment  should  be  ratered  in 
all  of  them. 


The  judgment  In  Louis  H.  Breeder  r. 
Charles  Flllingham  et  al.  liaving  been  affirm- 
ed. It  Is  therefore  ordered  that  the  judgment 
in  each  of  the  above  fbur  cases  be  affirmed. 
All  concur. 


JACKSON  T.  GULF  ELEVATOR  CX). 

(Supreme  Court  of  Missouri.  Division  No.  1. 

Feb.  26,   190&) 

MABTXB  AMD  SXBVANT— MaSTBS'S  LIABIUTT 
TOR  IHJXTBIKS  TO  SBBVANT— CaUSB  OF  iK- 
JUBT. 

Though  the  light  in  the  room  In  which  an 
employe  was  working  was  poor  and  he  had 
complained  thereof  to  the  employer's  superin- 
tendent and  the  superintendent  failed  to  give 
him  more  light  as  he  promised,  vet  where  it 
does  not  appear  bow  that  fact  had  aiiythlng  to 
do  with  or  contributed  to  the  employes  injury, 
which  was  due  to  his  band  getting  cangbt  in  the 
com  grinder  be  was  operating,  tbe  employer  is 
not  liable. 

Appeal  from  Circuit  Court,  Jaduon  Coun- 
ty;   J.  H.  Slover,  Judge. 

Action  by  Ralph  \^.  Jackson  against  the 
Gulf  Elevator  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.     Reversed. 

The  plaintiff  instituted  this  suit  in  tbe  cir- 
cuit court  of  Jackson  county  against  the  de- 
fendant to  recover  the  sum  of  $25,003  dam- 
ages sustained  by  blm  in  conseqaence  of  per- 
sonal injuries  received  thsou^  tbe  alleged 
negligence  of  the  latter.  Tbe  petition,  in 
substance,  alleged  that  on  August  19,  1904, 
the  plaintiff  was  in  the  employ  of  the  defend- 
ant and  was  operating  what  was  known  aa 
a  "com  grinder,"  In  tbe  second  story  of  a 
building  belonging  to  the  defendant  and  that 
the  building  was  without  windows,  except 
certain  small  windows  at  the  top,  and  that 
the  light  admitted  was  dim  and  Insufficient 
to  properly  light  the  building  so  that  plain- 
tiff could  see  to  properly  perform  his  duties. 
That  he  made  complaint  of  the  insufficiency 
of  the  light  and  objected  to  working  with  it, 
and  requested  defendant  to  furnish  more 
light  and  construct  more  windows.  That  It 
promised  to  do  so,  and  failed  to  do  so.  That 
on  account  of  the  insufficiency  of  light  the 
plaintiff  was  injured  while  operating  the  ma- 
chine, to  wit  tbe  com-grlnding  machine. 
That  he  got  his  left  hand  caught  in  the  mov- 
ing machinery  inside  the  grinding  mill  and 
so  mashed  and  bruised  that  it  had  to  be  am- 
putated at  the  wrist  The  answer  was  a 
general  denial,  a  plea  of  negligence  on  the 
part  of  the  plaintiff,  and  the  assumption  of 
risk. 

The  iSacts  of  this  case  are  but  few  and  are 
undisputed,  as  disclosed  by  this  record.  The 
defendant  was  engaged  in  the  elevator  and 
grain  business  at  Kansas  City.  It  maintain- 
ed and  operated  a  com  grinder  in  one  of  its 
buildings,  which  was  poorly  lighted.  The 
plaintiff  was  an  empioyfi  of  the  defendant; 
whose  duty  it  was  to  operate  tbat  grinder. 
Tbe  machine  was  designed  to  grind  com  by 
a  qrstem  of  cylinder  rollers,  which  were  pr«- 
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p^ed  tu  steam  power,  and  rerolred  inside 
of  the  macbine.  In  dimensions  It  was  about 
4^  feet  fiquare,  and  stood  on  the  floor,  and 
was  about  5  feet  in  height,  on  top  of  which 
stood  a  h<^>per,  into  which  the  corn  was 
placed  and  fed  into  the  machine.  It  was 
made  of  steel,  except  the  sides  and  top,  which 
were  made  of  wood.  The  com  was  to  be 
ground  into  chop  for  coarse  feed.  The  com 
ran  down  through  the  hopper  onto  the  rollers, 
and  >ras  by  them  mashed  and  ground.  In 
front  of  the  machine,  and  at  a  point  midway 
thereof  and  at  about  the  height  of  a  man's 
waist  there  was  a  small  door,  about  6  by 
14  inches  sQaare,  opening  into  the  machine, 
which  conid  be  opened  or  closed  by  the  op- 
erator at  will.  There  were  three  sets  of  roll- 
ers inside  of  the  machine.  One  pair  was 
near  the  bottom  of  the  hopper;  below  that 
set  some  2  feet  was  another  pair,  which  are 
from  12  to  14  inches  below  the  lower  edge  of 
the  door  and  some  8  or  10  Inches  removed 
back  from  the  door;  and  still  further  re- 
moved is  the  third  pair,  which  have  nothing 
wliatever  to  do  with  this  case.  The  space  be- 
tween the  first  two  pair  is  something  near 
two  feet  The  grain  passes  from  the  hopper 
through  the  first,  and  then  drops  forward  to- 
ward the  door  and  downward  to  the  second 
pair  of  rollers.  This  door  is  for  the  purpose 
of  permitting  the  operator  to  Insert  his  hand 
In  the  macWne  so  as  to  catch  the  grist  from 
the  first  rollers  In  order  to  determine  wheth- 
er or  not  it  is  being  ground  properly,  which 
is  determined  by  the  touch  of  the  thumb  and 
fingers.  If  the  hand  is  Inserted  on  a  straight 
line  between  the  upper  and  lower  edges  of 
the  door,  it  will  not  come  closer  than  12  or 
14  Inches  of  either  the  upper  or  lower  pair 
of  rollers,  and.  In  order  to  catch  the  grain  as 
It  falls  from  the  upper  to  the  lower  rollers, 
it  Is  only  necessary  to  Insert  the  hand  in  on 
a  straight  line  not  further  than  up  to  the 
wrist  TUxn  are  no  lights  on  the  interior 
of  the  machine;  it  Is  perfectly  dark  on  the 
Interior,  except  when  the  door  Is  opened, 
which  admits  more  or  less  light  It  was  not 
necessary  (or  the  proper  operation  of  the  ma- 
chine that  It  siMuId  be  light  inside,  nor  was 
such  light  necessary  to  make  It  reasonably 
safe  for  the  employ&s  working  about  it  The 
light  of  the  room  came  through  two  small 
windows,  near  the  top  of  the  room  in  which 
the  machine  was  located,  which  gave  suffi- 
cient light  for  plaintiff  to  see  the  machine 
in  all  of  its  outlines,  and  to  transact  all  of 
his  duties  in  and  about  the  room,  yet  it  was 
what  was  called  a  poor  light.  Plaintiff  com- 
plained of  the  light,  and  the  superintendent 
promised  some  two  weeks  prior  to  the  in- 
jury to  give  him  more  light  but  never  did  so. 
Under  the  facts  as  above  stated,  on  August 
19,  1904,  plaintiff,  while  In  the  performance 
of  Ills  duties,  opened  the  door  of  said  ma- 
chine and  Inserted  his  liand  into  the  machine 
and  extended  it,  as  he  said,  in  some  unac- 
countable way,  forward  and  downward  be- 
tween the  rollers  below,  which  were  from  12 


to  14  Inches  removed  from  the  door,  which 
caught  and  mangled  his  hand  so  badly  that 
amputation  was  necessary. 

Defendant  asked  the  conrt  to  give  an  In- 
Btructlon  In  the  nature  of  a  demurrer  to  the 
evidence,  which  the  conrt  refused,  and  to 
that  action  of  tlie  court  the  defendant  duly 
excepted.  The  court  then  submitted  the 
cause  to  the  Jury  under  the  evidence  and  in- 
structions, and  the  jury  found  for  the  plain- 
tiff and  assessed  his  damages  at  the  sum  of 
$9,000.  After  taking  proper  steps  therefor, 
the  defendant  duly  appealed  the  cause  to  this 
court 

Harkless,  Crysler  &  Hlsted,  for  appellant 
Boyle,  Guthrie,  Howell  ft  Smith,  for  respond- 
ent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  There  is  really  but  one  question 
presented  ty  this  record,  and  tliat  Is,  was 
the  action  of  the  court  In  refusing  appel- 
lant's demurrer  to  the  evidence  error?  There 
Is  no  pretense  that  the  machine  was  defective 
or  so  placed  as  to  make  It  dangerous  for  the 
plaintiff  to  work  with  or  about  it  In  fact, 
no  such  charge  Is  made  in  the  petition;  but 
the  sole  complaint  Is  that  the  room  In  which 
the  machine  was  located  was  poorly  lighted. 
While  it  Is  true  the  evidence  does  tend  to 
show  tliat  the  light  in  the  room  was  poor, 
and  that  plaintiff  complained  of  it  to  a^el- 
lant's  superintendent,  and  that  the  latter 
promised  to  remedy  that,  and  that  be  never 
did  so,  yet  the  resjiondent  Introduced  no  evi- 
dence whatever  which  tends  In  the  remotest 
degree  to  show  how  that  fact  had  anything 
to  do  with  or  contributed  to  his  Injury.  He 
does  not  pretend  to  say  he  did  not  see  the 
machine,  the  door,  and  the  opening  caused 
by  opening  the  door;  nor  that  he  did  not 
see  and  know  where  he  was  placing  his 
hand.  He  was  an  educated  man  and  an 
experienced  mlUman,  and  knew  all  about  this 
machine  and  its  operation,  and  had  operated 
It  some  three  weeks  before  he  sustained  the 
Injuries  complained  of.  He,  himself,  says  he 
does  not  know  how  he  happened  to  place  his 
hand  between  the  rollers,  nor  did  he  tell  the 
Jury  or  the  court  what  caused  him  to  do  so. 
He  did  not  even  tell  the  Jury  that  the  poor 
light  of  the  room  in  which  he  was  working 
had  anything  to  do  with  his  injury,  and  we 
are  unable  to  see  any  connection  between  the 
two.  The  only  reasonable  answer  that  sug- 
gests Itself  to  our  minds  as  to  bow  he  re- 
ceived his  Injury  Is  this :  Be  either  thought- 
lessly or  negligently  thrust  his  hand  and  arm 
up  to  his  elbow  Into  the  opening  and  let  his 
hand  drop  down  to  the  rollers,  which  caught 
his  hand  and  ground  It  off.  The  conclusion 
Is  Irresistible  to  a  fair  and  unbiased  mind, 
after  reading  this  record,  tliat  the  appliances 
with  which  the  respondent  was  working 
were  reasonably  safe,  and  that  his  Injury 
was  caused  by  his  Improper  handling  the  ma- 
chine. Holmes  V.  Braudenbaugh,  172  Mo.  63, 
72  S.  W.  550. 
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There  being  no  evidence  In  this  record 
vchleb  tends  even  remotely  to  prove  the  re- 
spondenfB  injury  was  caused  by  the  net^l- 
gence  of  the  appellant,  we  are  therefore  con- 
strained to  hold  that  the  court  erred  In  not 
giving  Its  demurrer  to  the  evidence.  For 
that  reason  the  Judgment  U  reversed.  All 
concur. 


TEOKBNBROCK  v.  McLAUGHLIM  et  aL 

(Supreme  Court  of  Missouri,  Division  No.   1. 

Feb.  26,  1908.) 

1.  Wills— Contest— Natube  ot  Psockkdiro. 

A  statutory  will  contest  is  in  the  nature  of 
an  appeal  from  an  interlocutory  order  of  the  pro- 
bate court  <  probating  the  will  in  common  form, 
and  leads  to  a  judgment  either  establishing  the 
will  in  solenm  form  or  a  finding  against  its 
validity. 

2.  SAIIK— BUBDER   OF  PbOOF. 

In  a  statutory  will  contest  the  bniden  of 
proof  in  the  first  instance  is  on  the  contestee. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  li  651-C6«.] 

3.  Saub— Tbiai^-Rioht  to  Open  ano  Close 
—Will  Contest. 

Contestees  in  a  statutory  will  contest,  be- 
ing required  to  make  out  a  prima  facie  case  as 
proponents  of  the  will  in  the  first  instance,  are 
entitled  to  the  opening  and  closing  to  the  jury. 

J  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  49,  WllU,  g  761.] 

4.  Same— Question  fob  Jubt— Dibeohon  or 
Vkbdict. 

A  statutory  will  contest,  with  reference  to 
submitting  the  case  to  the  jury,  ii  on  the  same 
footing  as  an  ordinary  suit  at  law,  so  that  if 
there  is  no  substantial  evidence  to  sustain  a 
contest  the  court  may  properly  direct  a  verdict. 

IEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  49,  Wills,  f  773.] 

6.  Sauk— Deuubbeb  to  Bvidkncb— Dbtebmi- 

nation. 

On  determination  of  a  demurrer  to  the  evi- 
dence in  a  will  contest,  contestants  are  entitled 
not  only  to  the  full  force  of  all  their  uncontra- 
dicted evidence,  but  are  entitled  to  have  their 
evidence  taken  as  true  where  contradicted,  and 
to  have  every  reasonable  inference  to  be  adduced 
therefrom  allowed  in  their  favor,  in  determining 
the  law  question  raised  by  the  demurrer. 

6.  Saub— Undue  influence— Evidbncs— Ad- 
uiasioNS. 

Where  in  a  will  contest  on  the  ground  of 
undue  influence  there  was  no  charge  of  a  con- 
troversy between  the  other  next  of  kin  to  disin- 
herit B.,  evidence  of  an  admission  of  one  of 
such  next  of  kin  that  while  she  lived  B.  should 
not  receive  any  of  testatrix's  property  if  the  de- 
clarant could  help  it,  not  made  either  in  the 
presence  or  hearing  of  the  other  next  of  kin  or 
of  the  testatrix,  was  inadmissible  to  nrove  the 
fact  that  undue  influence  was  exercisea  by  such 
declarant. 

7.  Same— Relation  of  Pabtibs. 

Where  the  relation  between  testatrix  and 
certain  of  her  daughters  who  were  preferred  in 
her  will  was  not  fiduciary  in  character,  but  only 
such  as  would  naturally  arise  between  parent 
and  child,  the  daughters  were  not  required  to 
explain  the  provisions  of  the  will  in  order  to 
prevent  a  presumption  that  it  was  produced  by 
their  undue  influence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  49,  Wills,  iS  388-402.] 

8.  Same  — Dbclabations  bt  Testatbix— Ef- 
fect. 

On  an  issue  of  undue  influence  in  a  stat- 
utory will  contest,  declarations  of  testatrix  that 


she  was  constrained  by  her  other  danghters  to 
disinherit  B.  and  that  they  were  exercisine  un- 
due influence  over  her  to  that  end,  though  ad- 
missible as  res  gestse  or  ss  showing  the  state  of 
testatrix's  affections,  were  not  evldenoe  to  es- 
tablish nndne  influence. 

[Ed.  Note.— For  cases  in  jfoint,  tes  Cent.  Dig. 
vol.  49,  Wills,  a  416-420.]^ 

9.  Same. 

While  undue  influmce  in  a  will  contest  need 
not  be  shown  by  direct  evidence,  there  must  be 
some  proof  of  undue  influence  sufficient  to  de- 
stroy testator's  free  agency  at  the  time  of  mak- 
ing the  will,  either  in  fact  or  presumptively. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  a  421-437.] 

10.  Same— Natubal  Affection. 

Undue  influence  is  not  established  by  proof 
of  influence  growing  from  natural  affection  with- 
out an  active  exercise  of  overpersuasion,  coer- 
cion or  force,  fraud  or  deception,  impairing  tes- 
tator's will. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  SS  37&-883.] 

11.  Same— Evidence. 

In  a  statutory  will  contest,  evidence  Keld 
insufficient  to  warrant  a  finding  that  the  will 
was  the  result  of  undue  influence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  WUls,  IS  421-437.] 

Appeal  from  St  Lonla  Circuit  Court; 
O'Neill  Ryan,  Judge. 

Win  contest  by  Bridget  TeCkenbrock  against 
Anna  McLaughlin  and  others.  From  an  or- 
der setting  aside  a  verdict  in  favor  of  defend- 
ants and  granting  plalntUI  a  new  trial,  de- 
fendants appeaL  Reversed  and  remanded, 
with  directions. 

Rassleur,  Schnnrmacher  ft  Rassieur,  for 
appeilanta  John  S.  Leahy  and  Taylor  R. 
Toung,  for  respondent 

LAMM,  J.  Bridget,  a  married  daughter  ot 
Mary  McLaughlin,  as  contestant  brought  ber 
statutory  action  against  contestees,  her  sis- 
ters and  the  husbands  of  those  married  to 
contest  her  mother's  will;  her  said  sisters 
being  the  beneficiaries.  At  the  trial  a  per- 
emptory Instruction  was  given  for  contestees 
requiring  the  Jury  to  find  the  paper  writ- 
ing in  question  was  the  last  will  and  testa- 
ment of  Mary  McLaughlin.  From  an  order 
setting  aside  the  verdict,  defendants  appeal. 

The  issue  on  the  pleadings  is  outlined  by 
plalntlfTs  counsel  as  follows:  "The  pleadings 
In  the  case  are  brief  and  concise,  and  raise 
but  one  issue.  That  Is,  whether  or  not  the 
will  offered  for  probate  was  executed  by  de- 
ceased at  a  time  when  she  was  so  under  the 
influence  of  certain  defendants  and  was  so  in- 
timidated by  them  that  the  will  was  not  In 
fact  the  will  of  deceased."  In  view  of  the 
small  compass  so  fetched  on  the  issues  In  the 
pleadings,  it  will  be  useful  to  keep  in  mind 
from  end  to  end  of  the  case  that  certain  Is- 
sues quite  common  to  will  contests  are  ab- 
sent here,  and,  therefore,  those  principles  of 
law  applicable  to  such  absent  issnes  are  not 
to  be  indiscriminately  applied  In  the  deter- 
mination of  the  case  at  bar.  For  instance: 
(1)  There  was  no  Issue  on  testatrix's  testa- 
mentary capacity.    The  case  proceeded  below 
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(at  the  theory  She  had  a  sound  mind  and 
diepoelng  memory  at  the  date  of  the  will. 
(2)  Neither  was  there  any  issue  tendered  of 
conspiracy  between  contestees  to  concoct  the 
will,  or  that  It  was  a  product  of  such^  privity 
of  design  or  conspiracy.  (3)  Neither  was 
there  any  issne  tendered  to  the  effect  tliat 
the  beneficiaries  under  the  will,  or  any  of 
them,  held  such  fiduciary  relation  to  testa- 
trix as  would  presumably  give  their  minds 
uiasteiy  over  hers,  and  thus  raise  a  presump- 
tion of  undue  Influence  and  cast  upon  them 
the  burden  of  rebutting  It.  At  the  trial  con- 
testeea  Introduced  the  attesting  witnesses, 
made  due  proof  of  formal  execution,  intro- 
duced evidence  tending  to  show  testatrix 
was  of  sound  and  disposing  mind  and  memory 
and,  having  thus  made  a  prima  facie  case, 
rested.  Thereupon  plaintiff  offered  her  evi- 
dence, and  at  the  close  of  her  case  the  per- 
emptory instruction  was  given.  The  new  trial 
was  pnt  below  upon  the  grounds,  first,  that 
there  was  substantial  evidence  pnt  in  tending 
to  show  undue  Influence;  and,  second,  that 
there  was  error  in  excluding  certain  testi- 
mony offered  by  plaintiff.  The  will  In  ques- 
tion bean  date  of  February  23,  1903,  and 
testatrix  died  tlie  following  November.  In 
the  snmmer  or  early  fall  of  1802  a  witness 
for  plaintiff,  one  Renter,  had  a  conversation 
with  testatrix,  and  was  allowed  to  detail 
it  to  the  Jury.  On  the  morning  following  the 
evening  of  that  conversation.  Renter  held  an- 
other with  Mrs.  Bentzen,  one  of  the  contes- 
teea,  and  In  that  connection  a  certain  offer 
was  made,  not  only  of  what  Mrs.  Bentzen 
said  to  Renter,  bat  of  what  her  husband.  Otto, 
said  to  him.  That  offer  was  as  follows:  "We 
offer  to  show  by  the  witness  George  Renter 
that  on  the  morning  following  the  evening  on 
which  he  had  the  conversation  with  Mary 
McLanghlln,  deceased,  on  the  bench  In  the 
yard  of  the  Kossuth  Avenue  residence  of  Otto 
Bentzen,  Mamie  Bentzen,  one  of  the  defend- 
ants In  this  cause,  asked  the  witness  what 
he  was  talking  to  her  mother  about,  and 
when  he  replied  that  she  was  talking  to  him 
about  her  will  she  replied  in  substance,  'I 
know  that  she  was  talking  to  you  about 
her  intention  to  leave  Beazie  [meaning  the 
plaintiff,  Mrs.  Teckenbrock]  an  equal  share^ 
bot  while  I  live  that  •  •  •  shall  not  re- 
ceive one  cent  of  my  mother's  property  if 
I  can  help  It'  Also,  further,  that  Otto  Ben^ 
zen,  npon  the  same  occasion,  stated  to  wit- 
ness that  deceased  was  no  lady,  because  she 
would  not  do  what  he  wanted  her  to  do — 
meaning,  to  make  a  will  in  accordance  with 
ilia  wishes."  On  objection  of  defendants' 
connsel,  the  oonrt  refused  the  offer,  and  in 
grranting  a  new  trial  laid  stress  on  Its  exclud- 
ing so  much  of  the  offer  as  related  to  the 
statements  of  Mrs.  Bentzen.  Appellants'  coun- 
sel contend  the  court  did  not  err  in  excluding 
that  evidence,  and  contend  that  the  court  did 
right  in  taking  the  case  from  the  jnry,  be- 
cause, they  say,  there  was  no  substantial  evi- 
dence tending  to  abow  undue  influence.    Oon- 


tra,  respondent's  counsel  outlines  his  con- 
tentions as  follows:  "We  are  here  contend- 
ing, flrst,  that  the  trial  court  committed 
reversible  error  in  exclndlng  certain  evidence 
when  offered  by  the  contestant,  and  hence  the 
learned  trial  Judge  was  right  in  reversing 
himself  and  granting  a  new  trial ;  and,  sec- 
ond, that,  even  on  the  evidence  as  it  was  al- 
lowed to  go  in,  the  question  of  undue  influ- 
ence should  have  been  submitted  to  the  Jury." 
Attending  to  questions  made  on  appeal,  other 
material  facts  will  appear  in  the  opinion. 

1.  The  flrst  point  of  respondent's  counsel 
is  that:  "Any  contest  of  a  will  raises  an 
issue  of  fact,  and  should  be  submitted  to  a 
Jury."  Counsel  does  not  say  In  so  many 
words  that  a  will  contest  differs  from  other 
law  cases,  in  that  a  court  has  no  prerogative 
to  direct  a  verdict;  but  if  by  use  of  the 
broad  language  of  his  proposition  he  suggests 
such  idea,  he  is  in  error.  That  will  contests 
are  peculiar  in  certain  features  is  troe.  They 
are  held  to  t)e  a  solemn  form  of  probatliUE 
wills  under  our  statuta  It  has  l>een  said, 
speaking  by  analogy,  that  such  contests  are 
in  the  nature  of  appeals  from  the  Interlocn- 
tory  action  of  probate  conrts  in  the  mere 
ex  parte  probating  of  wills  in  common  form. 
Dickey  v.  Malechi.  6  Mo.  177,  34.  Am.  Dec.  130; 
Benolst  v.  Murrln,  48  Mo.  48 ;  Harris  v.  Hays, 
53  Mo.  90;  Cash  v.  Lust,  142  Mo.,  loc.  cit 
637,  44  S.  W.  724,  64  Am.  St  Rep.  576.  The 
burden  of  proof  Is  on  contestees,  in  the  first 
instance.  Campbell  v.  Carlisle,  162  Mo.  644, 
63  S.  W.  701 ;  Maddox  v.  Maddox,  114  Mo., 
loc.  dt  46,  21  a  W.  499,  36  Am.  St  Rep.  734; 
Mowry  V.  Norman,  204  Mo.  173, 103  S.  W.  15. 
They  must  make  a  prima  facie  case  as  pro- 
ponents of  the  will,  taence  they  have  the  open- 
ing and  closing  to  the  Jury.  Benolst  v.  Mnr- 
rin,  58  Ma,  loc.  cit  321.  Having  made  that 
prima  fade  case,  contestants  Introduce  their 
proof.  Thereupon  the  proponents  of  the  will 
offer  their  evidence  in  rebuttal  and  to  forti- 
fy their  prima  fade  case.  Harris  v.  Hays, 
snpra ;  Carl  v.  Oabel,  120  Mo.  283,  26  S.  W. 
214 ;  Jad^son  v.  Hardin,  88  Mo.,  loc.  dt  187. 
It  has  been  held  that  contestants  should  not 
be  required  to  give  security  for  costs,  and 
that  the  case  should  not  go  out  of  court 
without  a  Judgment  in  solemn  form  probat- 
ing the  will  or  refusing  to  probate  it  Cash 
V.  Lust  142  Mo.  837,  44  S.  W.  724,  64  Am.  St 
Rep.  676.  The  foregoing  singularities  make 
a  will  contest  one  sui  generis  in  a  sense. 
But  when  so  much  has  been  said,  it  may 
also  be  said  It  Is  not  the  rule  in  Missouri  that 
the  courts  In  a  will  contest  may  not  say  there 
Is  no  substantial  evidence  to  sustain  a  certain 
issne,  and  may  not  direct  a  verdict  one 
way  or  the  other  based  on  the  existence  of 
uncontradicted  testimony  on  an  Issue,  or  on 
tht!  absence  of  proof  on  such  issue.  Statutory 
will  contests  In  that  regard  are  on  the  same 
footing  as  ordinary  lawsuits.  McFadin  v.  Cat- 
ron, 138  Mo.,  loc.  dt  213-227,  38  S.  W.  932,  39 
S.  W.  771 ;  Story  v.  Story,  188  Mo.,  loc.  dt 
129,  86  S.  W.  226 ;  Bradford  t.  Blossom  (not 
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yet  officially  reported)  106  S.  W.,  loa  cit.  806. 
In  tlie  latter  case,  a  Judgment  was  directed 
rejecting  tbe  will.  In  the  two  former,  Judg- 
ments were  directed  solemnly  probating  wills. 
Tbe  rule  In  this  Jurisdiction  being  as  Indicat- 
ed, the  court  on  tbe  one  hand  or  the  Jury  on 
tbe  other  has  no  less  and  no  greater  pre- 
rogative in  a  will  contest  than  in  any  other 
suit  at  law ;  and,  therefore,  the  rule  Is  that 
contestants  are  entitled,  on  demurrer  to  the 
erldence,  not  only  to  the  full  force  of  all 
their  uncontradicted  testimony,  but  to  have 
their  evidence  talcen  as  true  where  contradict- 
ed, and  every  reas(HiabIe  inference  to  be  de- 
duced from  the  testimony  is  to  be  allowed  in 
their  favor  in  determining  the  law  question 
made  on  demurrer.  But  if  proof  is  laclcing, 
or  if  it  runs  so  strongly  one  way  that  there 
can  be  no  two  ways  about  it,  the  court  may 
direct  a  finding. 

2.  Did  the  court  err  In  refusing  the  otfer 
made  of  evidence  from  Renter?  We  think 
not,  becaose: 

(a)  Mary  McLaughlin  bad  five  children: 
Tbe  plaintiff,  Bridget  Teckenbrock;  a  son, 
Michael,  who  died  before  his  mother  intestate 
and  without  leaving  any  descendants;  tbe 
defendant  Anna,  an  unmarried  daughter;  a 
married  daughter,  Catherine  Schroeter,  Inter- 
married with  Bruno  Schroeter;  and  Mary 
Bentzen,  intermarried  with  Otto  Bentzen — all 
of  them  codefendants  wltb  Anna.  Mrs.  Mc- 
Laughlin died  seised  and  possessed  of  prop- 
erty of  a  value  not  definitely  fixed,  but 
amounting  to  several  thousand  dollars.  To 
Bridget  she  left  $1.  To  the  single  daughter, 
Anna,  sbe  bequeathed  all  her  household  ef- 
fects, Including  "goods  and  chattels,  wearing 
apparel,  bric-a-brac  and  Jewelry."  The  resi- 
due of  ber  estate,  real  and  personal,  sbe  de- 
vised and  bequeathed  to  Catherine,  Mary,  and 
Anna  in  equal  shares  and  unto  their  heirs 
and  assigns  forever.  Otto  Bentzen  did  not 
share  as  devisee  or  legatee  under  tbe  will. 
Therefore  it  Is  not  apparent  why,  on  any 
view,  his  statement  was  admissible  in  evi- 
dence. As  pointed  out,  tbe  court  laid  no 
stress  on  this  portion  of  tbe  offer,  and  we  do 
not  understand  that  plaintiff's  learned  coan- 
sel  now  insists  it  was  error  to  exdnde  what 
Renter  would  say  Otto  said,  to  tbe  effect 
"tliat  deceased  was  no  lady,  because  she  did 
not  do  what  he  wanted  her  to  do — meaning, 
to  make  a  will  in  accordance  with  ills  wishes." 

(b)  Recurring  to  the  remainder  of  the 
offer,  it  raises  this  question:  Where  there 
Is  no  charge  or  proof  of  a  conspiracy  between 
Anna,  Mary,  and  Catherine  to  concoct  a  will 
disinheriting  Bridget,  is  it  competent  to 
prove  tbe  admission  of  Mary  made  prior  to 
tbe  execution  of  the  will,  not  in  the  hearing 
of  the  others  or  of  tbe  testatrix,  to  tbe  ef- 
fect tbat:  "I  know  that  she  (deceased)  was 
talking  to  yon  (Reuter)  about  her  intention 
to  leave  Beazle  (meaning  Bridget)  an  equal 
share,  but  while  I  live  that  •  •  •  ghall 
not  receive  one  cent  of  my  mother's  prop- 
erty 1/  1  can  help  itr    And  in  answering 


that  question  It  Is  Important  to  keep  In  mind 
that  the  issue  is:  WUI  or  no  will?  If  tbe 
issue  was  whether  Mary's  devise  alone  should 
lapse,  then  another  and  an  essentially  dif- 
ferent thing  would  be  here  for  determination. 

A  similar  proposition  was  before  this  court 
in  Scbierbaum  v.  Schemme  in  167  Mo.  1,  57 
S.  W.  626,  in  June,  1900.  There  Mrs.  Scbier- 
baum Was  allowed  to  testify  to  a  damaging 
admission  by  George  Schemme,  one  of  the 
legatees,  and  it  was  held  error.  The  ques- 
tion was  elaborately  discussed  on  principle 
and  authority.  It  was  pointed  out  that  the 
general  rule  permitting  the  admission  of  a 
party  to  a  suit  to  be  put  in  evidence  has  a 
main  qualification  In  a  will  contest  where 
there  are  other  legatees  and  devisees  vitally 
interested  in  upholding  tbe  will.  It  was 
pointed  out  that  in  will  contests  in  Massa- 
chusetts and  Pennsylvania  the  exception  to 
the  general  rule  relating  to  admissions  was 
maintained  by  reasoning  satisfactory  to  this 
court,  and  that  such  exception  was  sustained 
by  the  weight  of  decided  cases.  Certainty  in 
a  rule  of  law  Is  of  prime  importance  in  ad- 
ministering Justice,  and  it  is  not  apparent  to 
us  why  we  should  unsettle  the  doctrine  of  the 
Scbierbaum  Case.  That  doctrine,  discrimi- 
natingly applied,  does  not  cover  a  case  char- 
ging in  tbe  petition  and  showing  in  the  proofs 
tbat  there  was  a  privity  of  design  among  the 
contestees.  In  such  case,  or  In  a  case  where 
there  Is  only  one  devisee  or  legatee  to  be 
affected  t^  avoiding  the  will,  the  general  rule 
relating  to  admissions  of  parties  to  the  suit 
may  be  allowed  to  obtain  in  its  vigor.  Clark 
V.  Morrison,  26  Pa.,  loc.  cit  456;  Wood  v. 
Carpenter,  166  Mo.,  loc  cit.  485,  66  8.  W. 
172;  Meier  v.  Buchter,  197  Mo.,  loc.  cit 
92,  94  S.  W.  883.  6  L.  R.  A.  (N.  S.)  202:  Tbe 
Scbierbaum  Case  was  followed  In  King  v. 
GilBon,  191  Mo.,  loc.  dt  333,  90  8.  W.  867, 
and  in  Seibert  v.  Hatcher,  206  Mo.,  loa  dt 
101.  102  S.  W.  962  et  seq. 

In  deciding  tbe  Scbierbaum  Case,  certain 
cases  announdng  a  contrary  doctrine  were 
overruled  by  name.  It  seems,  however,  tbe 
heresy  exploded  bad  been  imbedded  in  otber 
cases  escaping  the  eye  of  this  court ;  for  ex- 
ample, Gordon  v.  Bnrrla,  141  Mo.  602,  43 
S.  W.  642,  and  in  Jackson  v.  Hardin,  83  Mo. 
175.  So  far  as  the  Gordon  Case  and  the 
Jackson  Case  announce  a  conclusion  con- 
trary to  the  Scbierbaum  Case,  they  are  now 
overruled;  and  we  leave  the  subject  with 
these  observations:  A  will  that  Is  shown 
by  competent  proof  to  be  in  fact  the  product 
of  undue  influence  of  one  devisee  or  legatee, 
out  of  several,  is  as  much  void  as  if  it  was 
the  product  of  tbe  undue  influence  of  all  of 
them — It  is  a  bad  will.  The  innocent  may 
not  take  property  as  the  result  of  a  tainted 
devise  or  t>equest  merely  because  they  were 
free  of  the  vice.  A  gift  fetched  by  an  un- 
chaste band  may  well  be  held  to  be  polluted. 
Such  Is  not  the  question  here,  but  a  deeper 
one  arises,  viz.:  Had  Mrs.  Bentzen  undue 
Influence  over  ber  mother?    Did  she  actually 
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ezerclae  such  ondue  Inflaence?  In  this  case 
It  Is  not  Bbown  tliat  Mrs.  Bentzen  had  any- 
thing to  do  with  the  execntlon  of  the  will 
In  suit  The  offer  stopped  with  her  bald  ad- 
mission relating  to  ber  nnslsterly  bat  In- 
dlTldnal  desire  and  feeling.  As  stated  by 
appellants'  learned  connsel:  *^be  question 
Is,  whether  the  proof  (the  admission)  is  com- 
petent as  against  the  others  to  prove  the 
fact  that  nndne  inflnenoe  was  exercised  by 
one?"  Under  the  doctrine  of  the  Schierbaum 
Case  and  cases  following  that,  the  admis- 
sion was  not  competent  for  that  purpose, 
and  therefore.  In  so  far  as  the  trial  court 
was  Influenced  in  setting  aside  the  verdict  by 
the  exclusion  of  that  admission,  it  was  error. 
3.  With  the  foregoing  questions  at  rest, 
we  teach  the  main  point,  viz.:  Was  there 
any  substantial  evidence  tending  to  show  the 
will  to  be  the  product  of  undue  Influence? 
This  question  seeks  other  facts.  Uncovering 
them,  it  appears  that  In  1881  or  1882  Bridget 
married  against  the  wishes  of  her  father, 
Patrick  and  her  mother.  Presently,  on  top 
of  this  forbidden  marriage,  an  unhappy  busi- 
ness quarrel  sprang  up  between  her  and  her 
husband  on  one  side  and  ber  father  and  moth- 
er on  the  other.  It  found  Its  way  into  court, 
and  was  so  Inflamed  that  it  burned  in  two 
■11  domestic  bonds  uniting  Bridget  to  her 
family.  Finally,  In  1888,  the  suit  culminated 
in  a  Judgment  in  favor  of  Mr.  Teclcenbrock 
and  against  Bridget's  father,  and  It  seems 
this  judgment  was  largely  based  on  the  testi- 
mony of  Bridget  herself.  The  Judgment  was 
paid,  and  at  about  that  time  Patrick  and 
the  mother  made  cross-wills  disinheriting  her. 
The  merits  of  that  family  lawsuit  are  not  be- 
fore us,  and  may  be  left  to  oblivion.  The 
Justice  or  Injustice  of  the  wills  of  1888  we 
may  not  determine.  It  Is  sufficient  to  say 
that  said  wills  evidenced  a  then  settled  policy 
in  ber  parents,  and  that  Bridget  was  dlslnr 
herlted  by  them  because  they  chose  to  con- 
sider the  Judgment  obtained  against  the  fa- 
ther and  paid  off  by  him  represented  Bridg- 
et's fair  proportion  of  her  father's  then  es- 
tate. These  cross-wills  were  drafted  by  Judge 
Bassleur,  who  had  been  counsel  for  the  fa- 
ther in  the  litigation  and  was  his  trusted  le- 
gal adviser.  By  Patrick's  will  the  estate  was 
left  to  his  wife,  if  she  survived  him;  four 
children,  Michael,  Catherhie,  Mary,  and  An- 
na, being  commended  to  her  care  and  pro- 
tection. In  case  the  wife  did  not  survive, 
the  estate  went  to  said  four  children,  share 
and  share  alike.  The  mother's  will  of  that 
date  was  but  the  echo  of  the  father's  in  terms. 
Presently  the  father  died,  and  his  widow,  act- 
ing also  as  testatrix,  took  the  estate  under  the 
will  after  an  administration  in  the  probata 
court  in  which  Judge  Rassieur  represented 
her  and  the  estate.  Michael  afterwards  died, 
and  in  1802  the  mother  made  a  new  will  after 
consultation  with  Judge  Rassieur.  Like  the 
former,  this  (me  was  drawn  by  him  as  family 
counselor.  By  it  Bridget  was  again  disin- 
herited.   Certain  annuities  were  provided  for 
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the  then  single  daughters,  Mary  and  Cath- 
erine, to  be  paid  them  for  each  and  every 
year  until  they  severally  ceased  to  work  for 
testatrix.  The  residue  of  the  estate  was  di- 
vided between  the  daughters,  Anna,  Cather- 
ine, and  Maiy.  In  the  will  of  1892,  Luke  Mc- 
Laughlin, a  brother  of  Patrick,  was  made  ex- 
ecutor, and  this  will  and  the  former  ones  were 
left  in  Judge  Rassleur's  safe.  Afterwards 
business  differences  arose  between  testatrix 
and  Luke.  He  had  borrowed  a  sum  of  money 
from  her,  secured  by  a  second  mortgage.  Ne- 
gotiations having  failed  to  recover  this  mon- 
ey, the  mortgage  was  foreclosed  by  sale  un- 
der the  supervision  of  Judge  Rassieur.  De- 
siring to  change  the  executor  and  to  eliminate 
the  annuities  provided  for  the  daughters 
Anna  and  Catherine,  testatrix  in  1903  made 
the  will  now  under  contest.  There  is  proof 
that  the  provisions  of  the  wills  of  1903,  1892, 
and  1888,  disinheriting  Bridget,  had  their 
root  In  the  will  of  Patrick  McLaughlin  under 
which  testatrix  got  the  estate.  She  seemed 
to  look  on  that  provision  In  her  husband's 
will  as  somewhat  blntUng  upon  her,  and  as 
calling  on  her  to  carry  out  a  wish  of  his  th§t 
may  be  said  (in  her  mind)  to  run  with  the 
estate.  The  material  terms  of  the  last  will 
have  been  set  forth.  In  It  Anna  was  made 
executrix,  and  in  case  she  died  the  son-in-law, 
Bruno  Schroeter,  was  named  as  executor. 
Bridget,  as  said,  was  again  disinherited.  The 
annuities  to  Anna  and  Catherine  were  drop- 
ped, and  to  Anna  was  left  the  household  ef- 
fects, including  wearing  apparel,  brlc-a-brac, 
and  Jewelry  of  a  value  not  disclosed.  The 
cause  of  Anna's  preference  is  explained  in  the 
will  itself  to  be  that:  "She  havhig  remained 
with  me  longest  and  rendered  so  many  serv- 
ices without  compensation,  which  makes  it 
proper  that  I  should  make  this  bequest  in 
recognition  of  ber  faithful  services  aforesaid." 
Saving  Anna's  preference,  the  estate  was  di- 
vided equally  between  her  and  her  sisters, 
Catherine  and  Mary.  This  will  was  also  the 
result  of  a  consultation  by  testatrix  with 
Judge  Rassieur,  as  her  counselor.  It  revoked 
all  prior  wills,  as  did  each  of  the  others  in 
turn,  and  by  direction  of  the  mother  was  tak- 
en by  Anna  and  put  in  a  safety  deposit  box, 
under  the  mother's  Injunction  not  to  mention 
the  fact  of  its  execution.  There  was  evidence 
that  Anna's  annuity  was  left  out  of  the  will 
at  her  request  on  the  ground  that  she  felt  it 
was  unjust  to  her  two  sisters,  Mary  and  Cath- 
erine. When  the  1903  will  was  made,  Anna 
went  with  her  mother  to  Judge  Rassleur's 
office.  At  the  request  of  her  mother  she  made 
the  appointment  with  him  for  that  occasion. 
Aside  from  that  service,  and  barring  her  re- 
quest that  the  testamentary  annuity  to  her, 
set  forth  hi  the  will  of  1892,  be  eliminated, 
she  took  no  part  in  the  consultation  between 
testatrix  and  her  counsel.  As  to  Mary  and 
Catherine,  there  is  not  a  shred  of  evidence 
they  or  either  of  them  at  any  time  tooik.  part 
in  the  concoction  of  any  one  of  the  series  of 
wiUfc    The  case  is  barren,  as  said,  of  any 
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testimony  showtng  testatrix  waa  not  nnape- 
tent  to  transact  ber  baslnees  affairs.  So  far 
as  shown,  she  did  transact  them  with  sense 
and  discretion.  She  had  her  property  and 
the  objects  of  her  bounty  In  mind,  collected 
ber  rents,  made  InTestments  of  her  money, 
and  came  down  to  the  grave  sane. 

There  Is  no  proof  worthy  of  the  name  that 
the  win  was  the  result  of  undue  Influence 
on  the  part  of  Anna  or  any  of  the  other  dey- 
Isees  brought  to  bear  upon  the  mother  at 
other  times,  unless  the  admissions  of  the 
mother  to  be  presently  considered  be  taken 
as  such  proof.  True,  Anna  may  have  had 
influence  In  causing  the  bequest  In  her  favor 
In  the  1892  will  to  be  left  out  of  the  last,  but 
It  can  scarcely  be  said  to  have  been  undue. 
When  Mary  and  Catherine  married  and  left 
home,  Anna  continued  to  reside  with  ber 
mother.  She  was  a  stenographer,  held  a 
position  as  such,  and  her  wages  over  and 
above  what  was  necessary  to  clothe  her,  it 
seems,  went  Into  the  family  chest.  They  kept 
bouse  In  a  flat  to  themselves.  We  see  no 
word  of  evidence  tending  to  show  that  the  re- 
lations between  these  two  made  Anna  any- 
thing but  the  loving  and  daughterly  hand- 
maiden of  the  mother.  And,  as  pointed  out, 
there  was  no  charge  In  the  petition  or  proof 
offered  tending  to  show  that  either  Anna, 
or  any  of  testatrix's  other  daughters,  stood  In 
such  fiduciary  relation  to  her  as  would  throw 
upon  them,  or  any  of  them,  the  burden  of 
explaining  ttae  provisions  of  the  will,  or  raise 
a  presumption  that  it  was  produced  by  their 
undue  influence.  The  rule  of  law,  therefore, 
announced  In  Mowry  v.  Norman,  204  Mo.  173, 
108  S.  W.  16,  and  cases  cited,  to  the  effect 
that  one  who  Is  shown  to  have'had  the  mas- 
tery over  the  mind  and  business  of  a  testator 
by  standing  in  the  relation  of  a  physician,  at- 
torney, guardian,  or  other  like  relation  of 
confidence,  and  who  acquires  an  advantage 
In  a  will,  labors  under  the  burden  of  rebutting 
the  presumption  that  undue  Influence  was 
exercised  In  procuring  that  advantage,  can- 
not be  applied  to  the  facts  of  this  case. 

Plaintiff  took  the  stand  In  her  own  behalf, 
and  brought  forward  a  witness,  George  Rent- 
er. Her  own  evidence  tended  to  show  that  at 
about  the  time  of  the  death  of  her  father 
she  was  sent  for  and  made  her  peace  with 
blm  and  her  mother — whether  that  peace  in- 
cluded her  hosband  Is  dark;  that  for  some 
years  she  was  in  good  drcnmstances,  but  had 
met  with  misfortune.  As  tending  to  show 
undue  influence,  she  was  permitted  to  give  In 
detail  several  conversations  with  testatrix  at 
uncertain  times — s<Mue  of  them,  we  infer, 
while  the  will  of  1888  was  still  operative, 
some  of  them  during  the  life  of  the  will  of 
1892,  and  some  of  them  subsequent  to  the 
will  of  1903.  George  Renter  also  had  con- 
versations with  testatrix.  It  will  not  be  nec- 
essary to  swell  the  opinion  with  the  details 
of  them.  What  was  material  in  them  was 
xatd  (It  times  when  no  one  of  the  principal 
beneficiaries  was  present   As  strongly  stated 


as  possible,  the  substance  of  it  all  was  that 
the  mother  had  a  kindly  testamentary  dispo- 
sition towards  Bridget;  that  she  recognized 
her  faithful  services  in  the  days' before  the 
breach  of  their  family  relations;  that  it  was 
ber  heart's  desire  to  treat  her  in  her  will  as 
She  did  her  other  daughters,  but  that  She  was 
in  bonds  on  account  of  their  opposItioD,  and 
could  not  do  as  she  wanted  to  do  without 
exposing  herself  to  bother  and  unhappiness. 

It  may  be  admitted  that  If  these  statements 
of  the  testatrix  are  to  be  taken  as  probative 
proof  of  the  exercise  of  undue  influence — as 
tending  to  show  the  vrlll  of  1908  was  not  tb& 
mother's  will  but  the  will  of  the  daughters 
— then  there  was  a  case  to  go  to  the  Jury. 
On  the  other  hand,  if  under  all  the  facts  of 
this  case  such  statements  and  admissions  by 
the  testatrix,  standing  alone,  do  not  consti- 
tute proof  of  the  existence  of  the  fact  of  un- 
due Influence,  then  there  was  no  case  to  go  to 
the  jury.  As  a  preliminary  observation,  we 
cannot  too  often  remind  ourselves  of  what 
was  said,  as  an  admonition,  in  the  Schier- 
baimi  Case  by  Valliant  J.  (157  Mo.,  loc.  cit. 
16,  57  S.  W.  626),  speaking  of  rules  relatlng^ 
to  the  admission  of  the  statements  of  a  tes- 
tator, viz. :  "These  rules  of  evidence  are  not 
established  by  mere  arbitrary  law,  nor  ar» 
they  designed  to  restrict  the  legitimate  range 
of  Inquiry  In  the  trials  of  disputed  facts. 
But,  on  the  contrary,  they  are  made  in  the- 
interest  of  Justice,  and  experience  demon* 
striates  their  wisdom.  In  a  heated  conflict 
where  enmity  often  supplements  interest  the- 
aptitude  to  misunderstand  and  even  the 
temptation  to  mlsr^resent  is  not  Infrequent- 
ly apparent  Even  when  a  rehearsal  of  a 
conversation  is  admissible  in  evidence,  th& 
courts  are  fond  of  saying  that  little  weight  is 
given  to  what  dead  men  are  said  to  have 
said."  In  some  cases  the  question  has  come 
up  on  statements  made  subsequent  to  the 
will,  but  this  is  not  so  in  all,  and  it  is  dUDcult 
to  say,  on  principle,  that  a  rule  on  the  admis- 
sion of  statements  of  a  testator  faces  one 
way  on  subsequent  statements  and  the  other 
way  on  prior  statements.  The  leading  case 
In  this  court  (Gibson  v.  Gibson,  24  Mo.  227) 
was  written  by  Judge  Leonard.  In  that  case 
be  reviewed  cases  where  the  statements  were 
made  after  the  execution  of  the  will  and 
made  "about  the  time"  of  its  execution.  In 
the  exposition  of  the  matter  he  OMnmeuts  as 
follows :  "We  all  know  that  when  men  who 
have  made  their  wills,  or  are  about  to  make 
them,  are  questioned  by  expectants  or  the 
friends  of  expectants,  or  when  such  men, 
without  being  questioned,  think  proper  to 
talk  upMi  the  subject,  they  do  not  always 
hold  themselves  bound  to  tell  the  whole  truth. 
It  is  said  to  be  something  like  the  privilege 
of  voting  by  ballot — concealment  is  here  per- 
mitted, and  deception  is  sometimes  practiced. 
A  testator  may  have  reasons  to  wish  for 
quiet  and,  when  disappointments  are  to  hap- 
pen, the  law  puts  It  In  his  power  to  escape 
from  the  effects  of  them  and  to  avoid  taking 
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a  part  In  the  scuffles  that  are  to  ensue  abont 
dividing  his  property.  And  even  men  who 
do  not  care  about  concealment  may  often 
really  Intend  to  make  a  will  in  a  particular 
way,  or  to  alter  one  already  made,  and  after 
declaring  anch  Intentions  may  change  their 
minds.  Hence  It  Is  that  even  tboea  Judges 
who  hare  thought  the  evidence  admissible 
hare  admitted  that  It  Is  entitled  to  rery  lit- 
tle weight"  To  sum  It  up,  he  held  that  such 
statements  were  admissible  "when  the  condi- 
tion of  the  testator's  mind  is  the  point  of 
contention,  or  It  becomes  material  to  show 
the  state  of  his  affections,  and  they  are  then 
receired  as  external  manifestations  of  his 
mental  condition,  and  not  as  eridence  of  the 
truth  of  the  facts  be  states."  He  recognized 
that  when  snch  statements  are  part  of  the 
transaction — the  genesis  of  the  will,  the  res 
gestae — they  are  admissible  as  rerbal  acts, 
and  finally  announced  the  rlews  of  this  court 
to  be  as  follows:  "The  Just  result  of  the 
whole  matter,  we  think,  Is  that  these  declara- 
tions, so  far  as  they  are  relied  upon  to  fur- 
nish eridence  of  the  facts  they  contain,  are 
mere  hearsay,  and  that  there  Is  no  ground, 
either  of  authority  or  reason,  to  exempt  them 
from  the  rule  of  law  excluding  all  such  tes- 
timony. We  repeat  however,  what  we  hare 
before  remarked,  that  as  mere  verbal  facts, 
external  manifestations  of  what  is  passing 
within,  they  are  always  eridence  of  the  tes- 
tator's intellect  and  affections  for  the  time 
being,  provided  they  are  of  such  a  character, 
either  by  themselves  or  in  conjunction  with 
other  eridence,  and  are  so  connected  with  the 
making  of  the  will  In  point  of  time,  as  to  fur- 
nish any  reasonable  ground  of  Judgment  in 
reference  to  the  testator's  mental  condition 
at  that  time." 

In  Cawthom  v.  Haynes,  24  Mo.  236,  the 
very  next  case  decided,  this  court  spoke 
through  the  same  Judge.  In  that  case  there 
was  an  offer  to  prove  that  the  testator  on 
various  occasions  before  the  date  of  the  will, 
and  afterwards  up  to  the  time  of  his  death, 
made  certain  statements  deemed  by  contest- 
ants advantageous  to  them,  and  on  the  au- 
thority of  Gibson  V.  Gibson,  supra,  It  was 
held  that  such  statements  alone,  and  unsup- 
ported by  other  facts,  do  not  furnish  any  le- 
gal evidence  of  undue  Influence,  and  are  not 
admissible  in  evidence  to  prove  the  fact  In 
Tlngley  v.  Cowglll,  48  Ma  291,  Wagner,  J., 
construed  the  Gibson  Case  as  deciding  that 
the  statements  of  testator  made  before  the 
execution  of  the  will,  and  standing  alone,  were 
inadmissible  to  prove  the  fact  of  undue  In- 
fluence. The  Gibson  Case,  never  dted  with- 
out approval,  was  followed  In  Spoonemore 
r.  Cables,  66  Mo.  579;  In  Rule  v.  Manpln,  84 
Mo.  S87;  in  Bush  v.  Bush,  87  Mo.  485;  In 
McFadIn  V.  Catron,  120  Mo.,  loc.  dt  266,  26 
8.  W.  506;  in  Sclilerbaum  r.  Schemme,  167 


Mo.,  loc.  cit  16.  57  S.  W.  526,  80  Am.  St 
Rep.  604;  in  Crowson  v.  Crowson,  172  Mo. 
702,  72  S.  W.  1065;  and  to  Selbert  v.  Hatcher, 
205  Ma  83,  102  S.  W.  962.  The  doctrine  of 
these  cases  Is  that  where  there  Is  a  charge 
of  mental  Incompetency  to  make  a  will,  state- 
ments made  by  testator  are  competent;  fur- 
ther, that,  where  such  statements  are  made 
at  the  time  of  making  the  will,  they  become 
part  of  the  res  gestae  and  admissible;  and 
that  where  there  Is  an  issue  upon  the  state 
of  the  affections  of  the  testator  they  may  be 
admitted  on  that  point,  but  they  are  not  to 
be  received  or  taken  as  proof  of  the  truth 
of  facts  narrated. 

If,  therefore,  we  concede  the  admissions 
of  the  testatrix  were  to  the  effect  stated,  viz., 
that  she  was  constrained  by  her  other  daugh- 
ters to  disinherit  Bridget,  and  that  they  were 
exerting  an  undue  influence  upon  her  to  that 
end,  yet  those  statements  are  not  to  be  taken 
as  true  for  the  purpose  of  establishing  the 
undue  influence  and  defeating  the  will;  and 
snch  is  the  office  assigned  them  by  plalntltTs 
counsel,  and  assigned  to  them  by  the  trial 
Judge  In  setting  the  verdict  aside. 

Undue  Influence  need  not  be  shown  by  di- 
rect evidence.  It  may  be  shown  todlrectly 
and  arise  as  a  natural  inference  from  other 
facts  in  the  case.  It  must  not  rest  on  mere 
opportunity  to  Influence,  or  on  mere  suspi- 
cion. There  must  be  somewhere  proof  of  un- 
due influence  Itself,  either  to  fact  or  pre- 
sumptively. To  be  effective,  It  ought  to  be 
sufficient  to  destroy  the  free  agency  of  the  de- 
ceased at  the  time  of  making  a  will.  It  must 
not  be  merely  the  Influence  \>f  natural  affec- 
tion; for  affection  Is  a  stream  that  presuma- 
bly flows  at  all  times,  and  Its  waters  are  un- 
der no  ban  known  to  the  law.  There  must  be 
present,  and  to  active  exercise,  overpersna- 
slon,  coercion  or  force,  fraud  or  deception, 
breaktog  the  will  power  of  the  testator.  My- 
ers v.  Hanger,  98  Mo.  433,  11  S.  W.  974; 
Doherty  v.  Gllmore,  130  Mo.  414,  37  8.  W. 
1127;  Schlerl)aum  v.  Schemme,  supra;  Tlbbe 
V.  Kamp,  154  Mo.,  loc.  dt  579,  54  S.  W.  879, 
65  8.  W.  440;  Wood  v.  Carpenter,  supra; 
Crowson  v.  Crowson.  supra;  McFadto  v.  Cat- 
ron, 120  Mo,,  loc.  dt  275,  25  S.  W.  506.  The 
facts  of  this  case  do  not  brtog  It  within  the 
established  rules,  and  we  conclnde  the  court 
erred  to  setttog  the  verdict  aside  on  the 
grounds  announced,  and,  allowtog  full  force 
to  the  doctrine  that  there  Is  a  discretion 
lodged  In  the  trial  Judge  In  granting  a  new 
trial,  yet  that  discretion  Is  a  Judicial  discre- 
tion and  must  be  reasonably  exercised. 

The  order  granting  a  new  trial  is  set  aside, 
and  this  case  is  reversed,  and  remanded,  witb 
directions  to  the  court  below  to  reinstate  the 
verdict  and  enter  a  Judgment  probating  the 
win  of  Mary  McLaughlin  to  solemn  form. 
AH  concur. 
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CROssxnrr  t.  febbilll 

(Sapreme  Court  of  UiMoozi,  Diriaian  N<k  1. 
Feb.  26^  1908.) 

1.  EjTCncxHT— QuKsnoHS   vob   Just— Ow>> 

KBSHIF. 

Where  eridenoe  for  plaintiff  in  an  eject- 
ment anit  tenda  to  prove  uat  the  atrip  in  oon- 
troverqr  belonged  to  plaintiff  at  the  time  of  tlie 
inadtution  of  the  aoiL  it  makea  out  a  prima 
facie  caae  for  him,  and  Uie  kituik  of  a  peremp- 
tory instruction  for  defendant  ia  error. 

2.  Tbiai.  —  iRBiBDcnoR  —  Pkbkmftost     la- 
RBucno!!— Emcr. 

The  giving  of  a  peremptory  inatroction  for 
one  partj  to  an  action  ia  in  effect  a  withdrawal 
of  aU  other  inatmctiona  for  both  parties. 

Appeal  from  Circuit  Court,  Clay  Coontr; 
J.  W.  Alexander,  Judge. 

Ejectment  by  Henry  C^tiesett  against  Bob- 
ert  Ferrill.  From  a  Judgment  for  defendant 
on  an  instructed  verdict,  plalntifl  appeals. 
Beversed  and  remanded. 

Tbis  Is  a  suit  in  ejectment,  institated  by 
tlie  plaintiff  in  the  circuit  court  of  Clay  coun- 
ty against  tbe  defendant,  to  recover  a  strip 
of  land  30  feet  wide  off  the  sooth  side  of  the 
S.  W.  ^  of  the  N.  E.  ^  of  section  5,  township 
S2,  range  30,  of  said  county.  The  petition 
was  in  tbe  usual  form,  and  tbe  answer  was 
a  gimeral  denlaL  The  cause  was  tried  before 
tbe  court  without  tbe  Intervention  of  a  Jury, 
and  the  findings  and  Judgment  were  for  the 
defendant,  and  after  an  nnsucoeesfnl  moti<Mi 
for  a  new  trial  he  brought  the  case  to  this 
court  by  appeaL  The  evidence  discloses  that 
the  plaintiff  and  defendant  are  adjoining 
landowners.  Tbe  former  owns  the  S.  W.  \t 
of  the  N.  B.  %  of  sectioa  S,  township  52, 
range  80;  and  tbe  defendant  owns  the  N.  W. 
%  of  the  8.  EL  %  of  the  same  section.  As 
before  stated,  tbe  plaintiff  sues  for  tbe  30- 
foot  strip  before  mentioned,  which  lies  within 
defendant's  Indosnre.  The  plaintiff  intro- 
duced evidence  tending  to  prove  that  the  strip 
of  ground  was  a  portion  of  his  40  above  de- 
scribed; while  tbe  defendant,  upon  the  other 
hand  Introduced  testimony  tending  to  prove 
that  the  strip  belonged  to  his  40  and  was  no 
part  of  plalntUTs  tract  The  latter  also  in- 
troduced evidence  tending  to  prove  that  be 
and  those  through  whom  he  claimed  title  had 
ttetn  in  tbe  exclusive,  open,  and  notorious  pos- 
session of  tbe  strip  of  land  for  more  than  10 
years  prior  to  tbe  Institution  of  tbis  suit, 
claiming  title  thereto  adversely  to  tbe  world. 
The  plalntllTs  evidence,  upon  the  other  band, 
tended  to  contradict  defendant's  adverse 
claim  of  possession.  Tbe  record  discloses 
that  tbe  court  gave  a  number  of  Instructions 
for  plaintiff  and  defendant,  submitting  their 
respective  theories  of  the  case  to  tbe  court 
In  addition  thereto,  tbe  court  gave  for  the  de- 
fendant tbe  following  instruction:  "No.  7. 
The  court  instructs  tbe  Jury  that  under  the 
law  and  evidence  in  this  case  tbe  plaintiff  is 
not  entitled  to  recover,  and  your  verdict  will 
therefore  be  for  the  defendant"  Plaintiff  du- 
ly objected,  and  saved  bis  exceptions  to  tbe 


action  of  tlie  coort  In  giving  all  of  said  iii- 
stmctlaiifB  for  defendant 

Balph  Holies  and  Martin  B.  Lawson,  for 
srpellsnt    H.  F.  Slmrall.  for  respondent. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  There  was  substantial  evidence  in- 
troduced bj  tbe  plaintiff  which  tended  to 
prove  tiiat  tbe  strip  of  ground  sued  for  was 
a  part  of  tbe  &  .W.  ^  of  the  N.  E.  ^,  of  said 
section  5,  and  tliat  be  was  the  owner  thereof 
at  the  time  of  the  institution  of  tills  suit 
Tliat  evidence  clearly  made  out  a  prima  fade 
case  for  him,  and  the  coort  should  have  pass- 
ed upon  tbe  facts,  and  should  have  refused 
defendant's  peremptory  instruction  No.  7  to 
find  for  the  defendant  Barth  v.  Kansas  City 
Elevated  By.  Co..  142  Mo.  543,  549,  44  S.  W. 
778.  The  instructions  given  by  tbe  court  on 
behalf  of  the  plaintiff  and  the  first  six  given 
at  the  request  of  tbe  defendant  properly  de- 
clared the  law  of  the  case;  but  the  g;lvliig 
of  tbe  seventh  for  defendant  in  effect  with- 
drew all  of  the  Instroctions  given  for  both 
the  plaintiff  and  defoidant,  and  peremptorily 
required  the  finding  to  be  for  defendant 

That  action  ot  the  court  was  clearly  re- 
versible error;  and  for  that  reason  tbe  Judg- 
ment is  reversed,  and  the  cause  remanded 
for  another  triaL    All  concur. 


BERGER  SIFG.  CO.  T.  LLOTD  et  aL 

(Supreme  Court  of  Misaoori,   Division  No.   1. 
Feb.  26,  19080 

BOKDS— CoiferrsucTiOK. 

Under  the  bond  of  a  building  contractor, 
conditioned  that  be  should  "make  ^yment  to  all 
parties  furnishing  material  used  in  the  work," 
be,  having  paid  a  subcontractor  for  work  and 
material,  is  not  liable  to  one  who  sold  tbe  ma- 
terial to,  bnt  was  not  paid  therefor  by,  the  sut>- 
contractor. 

Appeal  from  St  Louis  (Circuit  Coort;  War- 
wick Hougli,  Judge. 

Action  by  the  Berger  Manbfacturlng  (com- 
pany against  Hiram  Lloyd  and  others.  From 
a  Judgment  for  plaintiff,  defendants  appeal- 
ed to  the  Court  of  Appeals,  which  handed 
down  an  opinion  reversing  the  Judgment  and 
on  tbe  dissent  of  a  Judge  thereof  the  case  is 
certified  to  the  Supreme  0>urt  Judgment 
of  circuit  court  reversed. 

This  salt  was  Instituted  in  the  circuit 
court  of  the  city  of  St.  Louis  by  tbe  plaintifT 
against  the  defendants  as  the  principal  and 
sureties  on  a  bond  executed  by  them  to  the 
board  of  education  of  that  city,  conditioned 
that  Hiram  Lloyd,  tbe  principal,  would  faith- 
fully perform  a  building  contract  therein 
mentioned  according  to  all  the  terms  there- 
of, and  slMuId  make  payment  to  all  parties 
furnishing  materials  used  in  the  work  pro- 
vided for  in  said  contract  and  specifications 
thereto  annexed,  including  any  alterations 
and  additions  that  might  t>e  made,  and  for 
all  labor  performed  on  said  work,  whether 
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by  subcontract  or  otberwlse,  tben  said  obli- 
gation Bhonld  be  void;  otherwise,  the  same 
abould  remain  In  foil  force  and  virtue.  For 
a  breach  of  said  bond  the  plaintiff  states 
cbat  the  said  defendant,  Hiram  Lloyd,  did 
enter  Into  a  contract  with  the  Querahelm 
Sbeet  Metal  Worlcs  Company,  whereby  the 
said  Quemhelm  Sheet  Metal  Works  Company 
agreed  to  fnmlab  all  the  sheet  metal  work 
required  tinder  the  provlsious  of  the  afore- 
said contract,  and  that  pursuant  to  said  con- 
tract  and  between  the  11th  day  of  March, 
1902,  and  the  27th  day  of  March,  1902,  In- 
doslTe,  the  said  Quemhelm  Sheet  Metal 
Works  Company  did  purchase  and  receive 
from  this  plaintiff  12,430  pounds  of  No. 
24  gauge  galvanized  Iron  at  $3.99  per  100 
pounds,  amounting  to  $495.96,  and  also  105 
pounds  of  half  and  half  solder  at  17  cents 
per  pound,  amounting  to  $17.85,  and  amount- 
ing In  all  to  $513.81,  for  which  it  failed  to 
pay  plaintiff;  that  the  said  Hiram  Lloyd 
used  said  material  in  the  construction  of 
said  schoolhouse  under  the  provisions  of  the 
said  first-mentioned  contract.  Plaintiff  then 
states  that  It  requested  payment  of  said 
amount  from  defendant  Hiram  Lloyd,  and 
payment  was  refused;  that  It  was  familiar 
with  the  terms  of  the  contract  entered  into 
between  defendant  Lloyd  and  the  board  of 
education,  and  that  it  relied  on  the  provi- 
sions of  the  contract  and  bond  as  security 
for  the  payment  of  the  material  furnished 
by  It;  and  prays  Judgment  for  the  penalty 
of  the  bond  $52,128.50,  and  that  its  damages 
be  assessed  at  $513.81  and  costs.  The  an- 
swer of  defendants  consisted  of:  (1)  A  gen- 
eral denial.  (2)  The  second  defense  alleged 
that  the  contract  and  bond  were  executed 
18  alleged  In  the  petition;  that  the  Quem- 
beim  Sheet  Metal  Works  Company  did  agree 
with  defendant  Hiram  Lloyd  to  furnish  the 
sbeet  metal  work  for  the  Emerson  School; 
that  said  company  did  furnish  It  to  defend- 
ant Hiram  Lloyd;  and  that  said  Lloyd  paid 
Qaemheim  Sheet  Metal  Works  Company  all 
be  had  agreed  to  pay  for  the  material  fur- 
nished by  that  company.  Then  followed  the 
general  allegation:  "Defendants  further  say 
that  defendant  Hiram  Lloyd  did  erect,  con- 
struct, and  build  said  schoolhouse,  and  did 
furnish  at  his  own  cost  and  expense  all  ma- 
terial used  in  the  construction  of  the  said 
Emerson  School,  and  did  pay  the  wages  of 
all  artisans  and  laborers  and  all  those  em- 
ployed by  or  furnishing  material  to  said 
Hiram  Lloyd,  and  did  make  payment  to  all 
parties  furnishing  the  same  for  all  material 
Dsed  by  said  Hiram  Lloyd  In  aforesaid  work 
provided  for  in  the  contract  between  said 
Hiram  Lloyd  and  said  board  of  education, 
and  for  all  labor  performed  on  such  work, 
whether  by  subcontract  or  otherwise."  (8) 
Defendants  pleaded  that  the  bond  mentioned 
in  plaintiff's  petition  provided  that  the  ob- 
ligee might  assign  the  same  to  any  subcon- 
tractor, materialman,  or  laborer  who  at  the 
Instance  of  the  principal  obligor  had  furnish- 


ed work  or  material  towards  the  completion 
of  the  contract,  and  that  such  subcontractor, 
materialman,  or  laborer  should  have  no  bene- 
fit or  right  under  the  said  bond  until  the 
same  was  so  assigned;  that  the  said  bond 
was  never  assigned  to  plaintiff  by  the  board 
of  education;  and  that  plaintiff  had  no 
right  or  authority  to  institute  or  maintain 
this  action.  Plaintiffs  reply  was  a  denial  of 
the  matters  set  forth  in  the  answer. 

There  Is  no  dispute  regarding  the  facts  of 
the  case.  The  evidence  shows  that  Lloyd 
entered  into  the  contract  with  the  board  of 
education  to  construct  the  schoolhouse  men- 
tioned, and  executed  the  bond  in  question  for 
the  purposes  stated  in  the  petition;  that 
Lloyd  also  entered  into  a  contract  with  the 
Quemhelm  Sheet  Metal  Works  Company, 
whereby  it  agreed  to  famish  all  the  sheet 
metal  work  required  under  the  provisions  of 
the  building  contract;  that  the  Quemhelm 
Sheet  Metal  Works  Company  purchased  of 
plaintiff  the  galvanized  Iron  and  solder  men- 
tioned in  the  petition;  that  the  same  was 
used  in  the  construction  of  said  school  build- 
ing; that  the  purchase  price  was  reasonable ; 
and  that  the  said  metal  company  never  paid 
plaintiff  any  sum  on  the  purchase  price 
thereof.  It  is  also  an  undisputed  fact  that 
Lloyd  did  pay  to  Quemhelm  Sheet  Metal 
Works  Company  the  full  contract  price  of  all 
materials  purchased  by  it  of  plaintiff;  but 
the  said  metal  company  never  paid  the  plain- 
tiff therefor.  The  court,  over  the  objections 
of  the  defendants,  Instracted  the  Jury  that, 
if  they  found  the  facts  to  be  as  above  stated, 
then  their  verdict  should  be  for  the  plaintiff. 
The  defendants  asked  an  instruction  In  the 
nature  of  a  demurrer  to  the  evidence,  which 
was  by  the  court  refused;  and  to  the  action 
of  the  court  >n  giving  and  refusing  said  in- 
structions the  defendants  duly  excepted. 
The  Jury  found  for  the  plaintiff,  and  Judg- 
ment was  entered  accordingly. 

After  an  unsuccessful  motion  for  a  new 
trial  had  been  passed  upon,  the  defendants 
appealed  the  cause  to  the  St  Louis  Court  of 
Appeals.  That  court  handed  down  an  opin- 
ion In  the  cause  reversing  the  Judgment  of 
the  lower  court,  but  one  of  the  Judges  dis- 
sented therefrom  and  certified  the  case  to 
this  court 

Henry  A.  Hamilton,  for  appellants.  R.  M. 
Nichols,  for  respondent 

WOODSON,  J.  (after  stating  the  facte  as 
above).  There  is  but  a  single  question  In- 
volved In  this  appeal,  and  presented  thereby 
for  our  determination,  and  that  is  whether  or 
not  the  contractor,  Lloyd,  and  his  securities, 
are  liable  on  the  bond  in  suit  to  the  vendor, 
tbe  plaintiff,  for  the  price  of  building  mate- 
ria] sold  by  it  to  Quemhelm  Sbeet  Metal 
Works  Company,  who  contracted  with  Lloyd 
to  furnish  tbe  metal  work  called  for  in  his 
contract  with  the  board  of  education.  The 
plaintiff  aRlrms.  and  the  defendants  deny, 
that  proposition.    The  proper  determination 
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of  that  qaestuta  mnat  be  aolTed  bj  aacwtaln- 
ins  tbe  intention  of  the  partlea  to  tbe  oon- 
tract  and  bond  made  and  executed  to  tlie 
board  of  edmcatlan.  The  oontract  and  sped- 
fleatlona  call  for  ORtaIn  metal  woi^  wfaldi 
reqalred  ttie  fonrtiilrtng  of  so  much  galran- 
Ixed  irm  and  aoMer;  and  the  bcmd  was  con- 
ditioned that  the  contractor  ahonld  faithfully' 
perform  the  contract  and  shoold  make  pay- 
ment to  all  parties  famishing  material  used 
in  the  work  provided  for  tn  said  ctmtract  and 
speciUcationa.  The  contractor  sublet  tbe 
metal  work  to  be  done,  Indndlng  the  required 
materials,  to  tbe  Qnemhelm  Sheet  Metal 
WoAs  oimipany,  who  under  this  contract 
wiUi  Lloyd  famished  the  Kalranized  iron  and 
solder  called  for  by  tlie  contract  and  specUt- 
cations  made  wlUi  tbe  board  of  edocatlon.  It 
is  not  contended  by  pialntUF  that  the  said 
metal  company  did  not  famish  those  mate- 
rials to  Uoyd,  or  that  tiiey  did  not  go  into 
tbe  bnildlnc ;  but  plaintllt  does  contend  that 
it  fomlabed  that  material  to  the  metal  com- 
pany, and  that  tbe  latter  famished  it  to 
Uoyd,  wbldi  plakitur  insists  is  eqaivalent  to 
Its  famishing  tbem  direct  to  Lloyd,  and  for 
that  reason  It  is  a  materialman  within  the 
meaning  of  tbe  Iiond. 

We  are  imable  to  ooncar  In  that  ccnstme- 
tlon  of  the  bond.  EMdoitly  the  parties  tha«- 
to  meant  ]ast  what  they  expressed  in  the 
bond,  namely,  that  Lloyd,  the  contractor, 
sbonid  "make  payment  to  all  parties  famish- 
ing materials  used  In  tbe  woik."  The  metal 
company  famished  the  materials  used,  and 
It  was  paid  In  foil  therefor  by  Lloyd,  the  con- 
tractor, according  to  the  letter  and  the  spirit 
of  the  bond.  If  the  contention  of  plaintiff  Is 
sound,  and  the  contractor  is  reqalred  to  pay 
it  also  for  the  same  materials,  then  where 
win  his  liability  stop?  If  Lloyd  Is  Uable  un- 
der the  bond  to  plaintiff  for  the  materials  It 
sold  to  the  metal  company,  thai  under  the 
same  process  of  reasoning  be  would  also  be 
liable  to  the  Jobber  or  manufacturer  who 
mM  the  materials  to  the  plaintiff,  and  so  on 
In  Inflnltnm,  and  he  and  his  securities  would 
never  reach  the  end  of  their  liability.  It  is 
thus  seen  that,  by  carrying  plaintUTs  con- 
tention to  Its  logical  and  inevitable  condn- 
slon,  it  would  lead  us  to  the  absurdity  above 
suggested,  which,  of  course,  shows  the  un- 
soundness of  Its  position.  We  are  therefore 
<tt  the  opinion  that  the  conclusions  reached 
by  the  majority  iq>Inlon  of  the  Ckmrt  of  Ap- 
peals are  correct,  and  that  the  drcait  court 
erred  In  giving  and  refusing  Instructions. 

Tlie  judgment  of  tbe  circuit  court  la  re- 
versed.   All  concur. 


CAMPBELL  V.  ORI?ER. 
(Supreme  Court  ol  Missouri,   Division  No.  2. 

Feb.  18,  1908.) 
1.  Advksss  Possbssior— Dttbatior  —  Pebioo 

OP    LtmTATION— iHSniTJCriON— SlTFFICIENCT 
or  EVIDKNCK  TO  Wasbaitt. 

Evidence  in  an  action  brongbt  in  1903,  for 
possession  of  land,  which  tends  to  show  that 


tlie  land,  title  to  which  had  emanated  from  the 
general  govenunent  in  1S50,  had  never  been  in 
tbe  posseasion  of  plaintiff  or  his  predecesBors  in 
title  since  1871 ;  that  there  had  been  no  pay- 
ment of  taxes  except  one  dispnted  payment  in 
1874;  that  defendant  bad  been  hi  Uwfal  po«- 
seanon  for  more  than  ayear  after  the  exnira- 
tioo  of  30  yeais  from  1871 ;  and  that  he  and  his 
grsnton  had  daimed  the  land  for  more  than 
10  7«ai»— Is  solEcient  to  warrant  an  instruc- 
tion  OB  tbe  resnlt  of  plaintifTs  failure  to  take 
poBsenion  or  pay  taxes  for  30  years,  under  Bev. 
St.  1890,  I  42^  [Ann.  St.  190(3,  p.  2342],  vest- 
ing title  to  land  whidi  has  emanated  from  tho 
gOTemment  more  than  10  ycus  in  any  lawful 
possessor,  where  those  daunini;  or  wlio  might 
nave  claimed  it  liave  not  been  m  possession  for 
30  years,  and  have  paid  no  taxes  daring  that 
time,  and  brmz  no  action  to  recover  the  land 
within  a  year  uom  the  expiiation  of  the  period. 

2.  ABAmMmmrr  —  SrATuroBT  Pbovuiors  — 
Ijcoai.  aro  Eouttable  Trnxs. 

Rev.  St.  1^,  I  4268  [Ann.  St.  1006,  p. 
2342],  vesting  title  to  land  which  has  emanated 
from  the  government  more  than  10  years  in  any 
lawful  possessor,  where  those  daiming  or  who 
might  have  claimed  it  have  not  been  in  posses- 
sion for  30  years,  and  have  paid  no  taxes  during 
that  time,  and  bring  do  action  to  recover  the 
land  witlun  a  year  from  the  expiiation  of  the 
period,  is  applicable  to  legal  as  well  as  eqnita- 
ble  titles  whidi  have  emanated  from  the  gov- 
ernment. 

3.  Affkai^Bevikw— itxrusAi.  or   DBOt.AaA- 
nOR  or  Law  Apfxjcabuc  to  Facts. 

Though  the  finding  of  a  jnry,  or  of  the 
court  sitting  as  a  jnry,  will  not  be  disturbed  on 
appeal  where  sapported  by  sabstaatial  evidence, 
yet  the  refusal  by  tbe  court  sitting  as  a  jury  of 
a  dedaration  of  law  applicable  to  an  issue 
sluuply  presented  by  the  pleadings,  and  upon  a 
state  of  facts  developed  at  the  trial  which  folly 
warrant  it,  will  be  considered  as  evidencing  an 
erroneous  conception  of  tbe  law  applicable  to 
the  facts,  and  as  ground  for  reversal. 

Appeal  frtHn  Clrcnit  Court;  New  Madrid 
County;  H.  O.  Rll^.  Jndge^ 

Action  by  James  H.  Campbell  against 
Green  B.  Ores'.  Judgment  fOr  plalntifl,'  and 
defendant  aiq[>eals.    Reversed  and  remanded. 

Tbe  defendant  has  perfected  the  abstract  of 
record  in  this  cause  in  compliance  with  the 
opinion  of  this  court  heretofore  filed  herein. 
197  Mo.  463,  95  S.  W.  228l  From  the  record 
thus  perfected  it  appears  that  plaintiff  In- 
stltuted  this  suit  returnable  to  the  March 
term  of  the  drcnit  court  of  New  Madrid 
county,  the  purpose  of  which  is  to  have  as- 
certained and  determined  tbe  Interests  of 
the  parties  to  40  acres  of  land  in  that  coun- 
ty. The  petition  Is  the  usual  one,  under  sec- 
tion 650,  Rev.  St  1899  [Ann.  St  1906,  p.  667]. 
By  answer,  defendant  admits  that  be  claims 
to  t>e  the  owner  of  the  land,  and  denies  each 
and  every  other  allegation  of  the  petition. 
As  a  second  defense  he  pleads  adverse  pos- 
session for  the  period  of  10  years,  and  there- 
by Invokes  the  10-year  statute  of  limltattdns. 
The  third  and  last  defense  is  couched  In  this 
language:  "Further  answering,  defendant 
avers  that  the  land  described  In  plaintiff's 
petition  has  not  been  in  tbe  possession  of  tbe 
plaintiff  or  any  one  under  whom  he  claims 
or  might  claim  for  thirty  consecutive  years, 
and  that  said  plaintiff  nor  those  under  whom 
he  claims  or  might  claim  have  paid  any  tax- 
es for  all  that  period  of  time  on  said  land. 
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and  that  said  defenflant  la  tn  the  lawfal  pos- 
session of  Bald  land,  and  has  been  for  more 
than  one  year  from  the  date  of  the  expiration 
of  nM  period  of  thirty  years.  Wherefore, 
premlaea  considered,  defendant  prays  judg- 
ment and  ft>r  coats."  The  reply  denies  gen- 
erally each,  and  every  allegation  of  new  mat- 
ter In  the  answer  contained,  and  q>eclfl.caUy 
denies  the  plea  of  adverse  possession  for  10 
years.  Sn<di  are  the  issues  made  by  the 
pleadings. 

Plaintiff's  eridance  offered  in  chief  consist- 
ed of  records  and  his  indlyldual  evidence, 
and  that  of  one  David  Wllkerson.  It  was 
admitted  that  the  title  passed  from  the  Unit- 
ed States  government  to  the  state  of  Mis- 
souri by  act  of  Congress  September  28,  1860, 
c.  Mk  9  Stat.  820,  8  4,  and  from  the  state  to 
New  Madrid  county  October  1,  1876.  The 
record  title  thereafter  passed  by  mesne  con- 
verance  until  it  reached  Levi  Mayhew  March 
19,  1870.  At  this  point  the  following  offer 
of  a  deed  and  ruling  was  made:  "Plaintiff 
offered  the  deed  from  Levi  Mayhew  to  James 
McHeniy  Campbell  conveying  the  land  in  con-' 
trorersy,  dated  April  26th,  1871,  recorded  in 
Book  23,  page  279.  This  deed  was  not  ac- 
knowledged by  Levi  Mayhew,  and  the  ac- 
knowledgment of  his  wife  was  before  a  jus- 
tice of  the  peace  in  Lauderdale  county, 
Tennessee.  Defendant  objected  to  the  in- 
trodnction  of  said  deed  because  it  was  not 
acknowledged  by  one  of  the  parties,  and 
the  ottier  grantor  acknowledged  the  same  be- 
fore a  Justice  of  the  peace  In  another  state. 
The  court  overruled  the  objection,  to  which 
defendant  excepted."  Plaintiff  then  offered 
a  quitclaim  deed,  for  which  he  paid  $1,  from 
Sarah  Campbell,  widow  of  James  McHenry 
Campbell,  to  W.  H.  and  James  Campbell,  the 
plaintiff,  of  date  January  13,  1903,  and  also 
a  quitclaim  deed  from  W.  H.  Campbell  to 
himself  of  date  January  16,  190a  The  plain- 
tiff and  Wllkerson  testified  as  follows,  as  tak- 
en from  the  abstract  of  record:  "James  M. 
Campbell,  the  plaintiff,  testified  in  substance 
as  follows:  I  claim  to  own  the  northeast 
quarter  of  northwest  quarter  of  section  17, 
township  25,  range  13,  in  New  Madrid  coun- 
ty, MissonrL  James  McHenry  Campbell  was 
my  father.  He  died  on  the  9th  of  September, 
1902,  and  left  as  his  only  heirs  myself,  my 
brother  W.  H.  Campbell  and  my  stepmother, 
Sarah  Campbell.  I  have  a  deed  from  Levi 
Xayhew  to  my  father.  Cross-examination: 
I  am  thlrty-siz  years  old.  I  visited  this  land 
last  December.  That  was  the  first  time  I 
ever  saw  it  I  never  had  possession  of  It  In 
Bsj  life.  My  father  paid  taxes  on  it  in  1874. 
I  have  not  got  the  tax  receipt ;  but  I  am  sat- 
isfied tliat  my  stepmother  has  got  them.  I 
have  never  been  able  to  get  them.  My 
father  told  me  he  paid  the  taxes  that  year, 
tmt  I  never  saw  him  pay  tbem,  as  I  was  very 
mall  then.  T  think  I  have  seen  the  tax  re- 
ceipt tor  1874.  I  would  not  be  exactly  cer- 
tttn.    I  caw  the  receipt,  and  that  is  wtiat 


they  told  me;  it  was  about  twenty  years  ago. 
1^  father  had  no  other  land  in  tills  connty- 
I  think  lie  owned  this  land.  I  fiiink  he  lived 
in  this  county  at  this  time.  I  did  not  read 
tbe  tax  receipt,  and  do  not  know  what  was 
in  It,  except  by  what  I  was  told.  My  father 
moved  to  Pemiscot  county  soon  after  he 
bought  the  land,  and  was  in  Pemiscot  cotmty 
when  he  was  talking  to  me  about  the  receipt 
I  think  he  moved  there  in  1872.  If  there 
was  a  tax  receipt  my  stepmother  has  it,  and 
I  have  tried  to  get  It,  but  she  never  looked 
it  up,  and  I  did  not  subxxBna  her  as  a  witness. 
She  lives  in  Pemiscot  county.  She  don't  ex- 
actly claim  to  have  It  I  tried  to  get  her  to 
find  it  but  she  said  she  could  not  run  across 
it  anywhere.  I  failed  to  get  it,  but  am  sat- 
isfied that  it  is  somewhere.  Tbere  were  tax 
receipts  from  1871  to  1874  There  were 
more  than  one  tax  receipt,  and  I  am  describ- 
ing the  latest  one  that  I  know  for  certain. 
I  think  he  paid  taxes  in  1875,  but  I  would 
not  be  certain.  That  was  about  twenty  years 
aga  He  came  from  Pemiscot  county  to  pay 
taxes  on  this  land,  and  he  just  quit  coming 
and  paying  the  taxes.  I  don't  know  anything 
about  bis  abandonment  of  the  land.  He  was 
talking  to  me  in  1807,  and  told  me  that  be 
had  a  receipt  at  home  then,  but  he  hadn't 
paid  taxes  since  1874  or  1875.  He  said  that 
be  was  not  certain  that  he  paid  any  in  187o, 
but  thought  he  did.  He  knew  that  he  had 
the  receipt  for  1874.  My  father  lived  In  Pem- 
iscot county  from  1872  till  last  September. 
when  he  died.  I  have  been  in  this  county 
since  1884.  I  never  claimed  this  land  imtil 
last  year.  I  never  paid  taxes  on  the  land, 
because  I  did  not  look  after  my  father's 
business.  My  father  claimed  to  own  the  land, 
and  X  don't  know  why  he  didn't  pay  taxes. 
When  I  saw  the  land  I  found  that  it  was 
improved."  David  Wllkerson  testified,  in 
substance,  as  follows:  "I  knew  James  Mc- 
Henry Oampbell  all  my  life.  He  stayed  at 
my  house  all  night  when  coming  from  New 
Madrid  county  to  Pemiscot  county  I  think 
in  1878  or  1874.  He  said  he  was  coming  to 
pay  taxes." 

As  color  of  title,  the  defendant  put  in  evi- 
dence deeds  conveying  the  land  as  follows: 
Deed  from  Horatio  P.  Lynch  and  wife  to 
Laura  W.  Smith  of  date  March  26,  1877; 
deed,  F.  M.  Slkes  and  Laura  W.  Smith  to 
Otto  Kochtltzky  of  date  July  26,  1889;  and 
deed  from  Otto  Kochtltzky  to  himself  of  date 
February  11,  1901.  He  also  offered  the  tax- 
books  from  1872  to  1889,  both  inclusive,  show- 
ing that  the  land  went  delinquent  for  the 
years  1871  to  1899.  Otto  Kochtltzky  testi- 
fied thus:  That  he  had  been  in  business  in 
and  about  New  Madrid  county,  excepting 
three  years,  since  1876;  formerly  lived. In 
the  county,  but  at  the  time  of  trial  lived  at 
Cape  Girardeau ;  first  knew  land  In  dispute 
in  1886,  when  he  run  the  north  line  there- 
of; in  1889  bought  600  acres  of  land  of 
which  this  40  acres  was  a  part;    cat  the 
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timber  off  in  1890  and  1880;  made  plat  of 
the  land  In  1881;  first  paid  taxes  on  the 
land  in  dispnte  In  1888  for  the  taxes  of  1880, 
and  paid  them  continnonsly  until  he  sold  to 
Greer ;  that  In  1888  or  1880  he  cnt  the  timber 
off  of  the  ridge  mnning  Into  this  40  acres, 
and  built  a  house  on  the  south  edge  of  it; 
that  Singleton  cleared  the  ridge,  and  helped 
build  the  house  and  lived  in  the  house  while 
at  work  cutting  timber,  and  cleared  a  garden 
patch  of  perhaps  one  acre.  When  Singleton 
left  the  place,  he  turned  it  over  to  Klein  as 
a  part  of  the  farm,  and  Klein  liad  charge  of 
the  40  with  the  other  land ;  that  the  40  was 
in  the  center  of  the  640  acres  and  Klein  had 
charge  of  it  all;  Klein  deadened  the  timber 
under  contract  with  him  in  1882  and  1883; 
that  Klein  had  possession  of  the  farm  until 
1888,  and  had  parties  Hying  in  this  house, 
wlUcb  house  Klein  had  possession  of  in  con- 
nection with  the  farm ;  in  1896  other  parties 
occupied  the  place  under  agreement  with 
Klein ;  in  1888  the  place  was  rented  to  Jer- 
ome Hardesty,  about  which  time  the  house 
was  removed;  in  1888  the  land  was  fenced 
and  cultivated  with  a  half  or  two-thirds  of 
the  40  In  the  main  field;  the  house  was  re- 
moved after  land  was  fenced;  the  land  had 
been  cultivated  since  1888,  and  some  one  had 
been  in  possession  of  this  40  under  him  since 
1881  until  he  sold  It;  that  he  claimed  the 
land  from  the  date  of  his  purchase  and  took 
possession ;  the  people  generally  in  the  neigh- 
borhood knew  that  he  claimed  the  land;  he 
had  known  plaintiff  since  1887,  and  sold  him 
other  lands  for  €.  L.  Luce  in  1888,  but  never 
knew  that  he  claimed  this  forty;  that  he 
had  examined  the  taxbooks  from  1872  to 
1890.  His  further  testimony  is  set  out  in 
the  abstract  as  follows:  "It  was  assessed  to 
Isaac  Illckerson  in  1872.  It  is  true  that 
I)eople  don't  always  pay  taxes  as  assessed 
on  the  books,  but  it  is  assessed  to  one  some- 
times and  paid  by  another.  The  house  on 
this  land  was  built  in  1888  or  1890.  It  was 
a  log  house.  Just  a  little  log  hut — a  pretty 
fair  house,  fourteen  by  sixteen,  I  think.  It 
was  built  on  contract  with  Singleton  to  clear 
land.  He  was  to  have  the  house  and  build 
it  to  suit  himself.  Be  tore  down  an  old 
bouse  In  the  corner  of  my  field,  and  moved 
part  of  the  logs  there,  and  I  furnished  the 
lumber  for  the  floor.  It  was  a  little  log 
house  with  a  mud  chimney.  I  know  that  it 
was  on  this  forty  because  I  surveyed  the 
land.  George  Singleton  was  the  first  man 
who  lived  in  It  And  he  lived  in  it  about  a 
year.  I  don't  know  who  lived  in  it  in  1891, 
and  don't  know  the  names  of  the  parties  who 
lived  in  it  after  1888.  I  remember  seeing 
people  living  in  It  in  the  spring  of  1883. 
I  dug  a  ditch  across  the  end  of  the  land  at 
that  time.  After  1890  until  1885  or  the  win- 
ter of  1884  and  1895  I  don't  know  if  any- 
body was  living  in  that  bouse.  There  was 
only  a  garden  patch  in  cultivation  on  this 
land  in  the  spring  of  188.'.  but  the  timber 
bad  been  deadened  on  about  two-thirds  of 


the  forty,  but  It  was  not  cleared  np.  For 
about  three  years  there  was  not  any  one,  to 
my  knowledge,  living  tn  that  house.  It  was 
built  by  agreement  with  Singleton  ta  lease 
and  clear  land,  but  he  did  not  do  it.  It  was 
fenced  in  1888,  and  a  crop  raised  on  a  portion 
of  the  land  in  1888.  I  paid  for  deadening 
the. timber  In  the  spring  of  1883.  In  1882 
I  settled  with  Klein  for  deadening  the  tim- 
ber on  that  tract  of  land.  I  am  indirectly 
a  party  to  this  lawsuit  as  I  made  a  war- 
ranty deed  to  this  land  to  Mr.  Greer  and  am 
Interested  in  that  way." 

Bedirect  examination:  "In  speaking  of 
the  first  crop  made  on  this  land  in  1808  I 
had  no  reference  to  the  garden  tliat  had  been 
raised  there  in  previous  years.  The  garden 
was  osed  by  tlie  people  who  lived  in  this 
small  house,  and  was  fenced  and  inclosed 
and  used  as  garden." 

Becross-examination :  "I  don't  Imow  how 
many  years  it  was  used  as  a  garden.  When 
I  returned  to  the  state  in  1884  I  remember 
seeing  a  garden  fenced,  and  remember  Just 
how  it  appeared,  and  it  had  been  fenced 
then  several  yeara  It  bad  a  rail  fence  about 
part  of  It,  and  I  think  on  two  sides  of  it 
I  am  not  able  to  state  of  my  own  knowledge 
whether  this  house  was  oontinuously  occu- 
pied from  the  time  it  was  built  up  to  the 
time  of  the  institution  of  this  suit  It  may 
possibly  have  been  vacant  some  time." 

The  evidence  given  by  Thomas  Klein  la 
preserved  In  the  abstract  tl^us:  "Thomas 
Klein  testified  in  substance  as  follows:  I 
know  Otto  Kochtltzky,  and  lived  on  bis  farm 
eight  or  nine  years.  I  Icnow  the  forty  acres 
of  land  now  claimed  by  Mr.  Campbell.  It  is 
a  part  of  the  farm  that  I  lived  on.  It  was 
a  part  of  the  tract  of  land  owned  by  Kochtit- 
2ky.  I  moved  there  In  1888,  and  left  thers 
in  1888.  While  I  was  there  I  had  possession 
of  this  forty  acres.  I  reckon  I  did.  Mr. 
Kochtltzky  gave  a  lease  to  a  fellow,  and  he 
stayed  a  year  or  longer,  and  cleared  about 
an  acre  and  a  half,  fenced  and  put  a  portion 
in  potatoes  paled  in  a  garden,  I  think,  and 
fixed  to  clear  the  land.  He  lived  there  during 
the  time  they  were  cutting  timber  for  Dun- 
can on  the  place,  and  after  his  contract  for 
cutting  timber  was  through  he  took  a  lease 
from  Kochtltzky  on  the  place,  and  built  a 
house  there  and  cleared  a  patch  of  land, 
and  stayed  there  probably  a  year  and  a  half. 
Then  he  moved  away  and  his  brothw  moved 
there  probably  a  year.  Then  a  fellow  named 
Atkinson  moved  there,  but  he  didn't  make 
a  garden  or  anything.  He  was  clearing  for 
me  on  the  place  and  stayed  there,  I  think, 
until  he  died.  Then  his  stepson  lived  there, 
I  think,  three  or  four  months,  probably,  after 
his  death,  and  worked  on  the  farm  for  me. 
Then  I  think  there  was  a  fellow  named  Pate 
lived  there  part  of  a  year.  I  had  charge  of 
the  property.  I  had  control  of  the  house  in 
connection  with  the  balance  of  the  farm, 
usod  it  as  a  tenant  liouse  for  hands  and 
whatever  I  saw  fit  to  use  it  for.    Kochtltzky 
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told  me  to  me  It  tn  tbis  way,  and  I  used  it 
In  connection  witb  tlie  balance  of  that  farm 
— for  men  living  tbere  wlio  worked  on  the 
(arm.  Fellows  would  come  to  me  to  rent 
It  tbat  woAed  somewhere  else,  and  I  would 
not  rent  it  at  all.  I  got  it  for  my  own  use 
on  that  farm,  and  no  one  ever  lived  there 
except  with  my  permission.  If  I  needed  a 
stick  of  timber  for  anything  I  went  there  to 
get  it,  and  got  wood,  rail  timber,  and  any- 
thing I  needed  in  the  way  of  timber  I  got  off 
of  that  land,  and  used  it  in  connection  witb 
the  farm.  There  was  a  pump  on  this  land 
where  that  cabin  was,  and  I  used  that  pump 
for  water  on  the  farm  and  at  the  house. 
This  land  was  deadened  in  1891  or  1892,  I 
think.  I  left  the  place  In  1808.  I  had  pos- 
session of  bouse  from  the  time  It  was  built 
and  the  forty  acres  of  land,  and  when  it  was 
necessary,  and  when  I  needed  any  timber  off 
of  the  forty  acres,  I  would  get  it  there  if 
convenient,  and  tbere  was  no  time  that  I 
did  not  have  ccmtrol  of  It  In  that  way." 

Croe»examlnation:  "I  lived  at  Morehouse^ 
Ur.  Singleton  lived  in  that  house  the  first 
year.  He  was  cutting  the  timber  at  the 
time  for  Duncan  who  had  a  contract  to  get 
out  timber.  He  then  took  a  lease  from  Kocb- 
titzky  and  put  the  house  there.  In  think  he 
left  there  In  1892  or  1893.  The  bouse  was 
vacant  a  very  short  time  until  his  brother 
moved  In,  and  lived  there  probably  six 
months  or  a  year.  He  left  In  1803  or  1894 
or  1895, 1  forget  about  dates.  I  tbink  George 
Singleton  moved  back  into  the  house  again; 
he  lived  there  two  dlfTerent  times ;  I  am  sure 
about  that  The  second  time  he  was  prob- 
ably tbere  five  or  six  months,  about  1895,  I 
guess.  A  fellow  named  Atkinson  moved  in 
then,  I  think  about  1895,  and  think  he  moved 
out  about  1896.  He  lived  there  four  or  five 
months.  It  was  probably  vacant  a  month 
or  two  or  probably  three  months  when  no- 
body was  In  it  I  think  the  land  was  put  in 
cultivation  in  1898.  There  were  times  after 
the  bouse  was  built,  for  a  month  or  two  or 
three  at  a  time,  when  the  house  was  vacant 
Atkinson  last  lived  there  In  1897.  He  mov- 
ed out  and  the  place  was  deared  up  and  put 
in  a  field  in  1898.  These  men  living  there 
worked  on  the  farm  for  me,  and  one  thing 
and  another.  I  don't  think  they  worked  for 
other  people." 

Redirect  examination:  "Some  one  was 
living  in  this  house  every  year.  Living  In 
the  house  and  worlctng  for  me  on  the  farm, 
and  when  the  house  would  be  vacant  for  two 
or  thres  months,  I  was  looking  after  the 
boose  and  using  the  pump  and  using  the  for- 
ty acres  for  firewood  and  rails  as  I  stated. 
This  forty  acres  of  land  Is  right  In  the  center 
of  Kodititsky's  farm,  and  he  owns  the  land 
all  around  It  It  has  all  been  fenced  by 
Ko«>htitzky  in  1897.  That  was  the  first  time 
that  the  whole  of  the  forty  acres  was  fenced 
In.  I  think  Kocbtltsky  bought  the  land  from 
two  different  parties,  but  at  the  time  I  lived 
there,  I  guess  he  owned  it  all  as  one  body  of 


land,  as  he  said  it  was  his.  There  was  bo 
fence  around  the  forty  acres  except  the  gar- 
den until  1898,  then  the  whole  forty  was 
fenced  and  put  in  cultivation.  Sometimes 
there  was  a  man  in  the  house,  and  sometimes 
it  was  emply,  but  I  had  the  right  to  use  It 
whenever  I  wanted  to,  and  did  use  It,  as 
Kochtltzky  gave  me  permission  to  do.  When 
I  left  the  farm  tbere  was  something  near  two 
hundred  acres  in  cultivation." 

PlalntUTs  evidence  in  rebuttal  is  summar- 
ized in  the  abstract  in  as  small  a  compass 
as  we  could  give  and  is  given  thus:  "Plalu- 
tUTs  Evidence  in  Rebuttal.  Isaac  Bamett 
testified  in  substance  as  follows:  I  know 
the  land  in  controversy  but  could  not  swear 
that  that  house  was  on  that  forty,  but  I  have 
seen  it  many  a  time.  I  don't  know  who  built 
the  house;  but  I  know  Singleton  lived  in  it 
the  first  time  I  knew  anything  about  it  I 
have  been  in  that  neighborhood  more  or  less 
and  made  it  my  home  since  1890.  I  know 
that  that  house  was  vacant  sometimes.  I 
couldn't  state  what  years.  The  timber  was 
taken  off  of  the  land  in  1890,  and  some  of  the 
logmen  that  worked  on  the  land  occupied  the 
house  at  that  time,  and  it  was  considered  a 
part  of  the  logging  camp.  I  know  that  It 
was  vacant  some  time  in  the  last  ten  years, 
but  can't  state  when.  This  forty  was  clear- 
ed and  put  In  cultivation  in  1898." 

Cross-examination:  "Otto  Kocbtltzky  had 
a  large  farm  there,  and  owned  land  all 
aroimd  this  forty  acres,  but  It  was  on  the 
south  end  of  the  cleared  land.  I  don't  know 
for  certain  that  the  house  was  on  the  forty 
acres,  but  would  not  state  that  It  was  not, 
but  I  think  It  was.  I  don't  know  who  had  It 
built;  I  know  tbat  Singleton  had  It  built, 
and  lived  in  It  I  have  known  ever  since  I 
lived  in  the  neighborhood  tbat  Kochtltzky 
claimed  to  own  that  forty,  and  I  think  every- 
body else  knew  It.  I  never  beard  it  disput- 
ed, unless  less  than  a  year  ago.  I  knew  Mr. 
Klein,  and  he  lived  on  that  farm  eight  or  ten 
years,  and  he  kept  farm  hands  In  that  house, 
and  used  it  in  connection  with  the  farm,  and 
It  has  always  been  used  by  men  that  worked 
on  the  farm.  It  was  considered  on  a  tract 
of  land  tbat  belonged  to  the  farm,  and  it  has 
been  considered  a  part  of  the  farm  as  far  as 
I  know  since  1890,  and  I  Icnow  that  Klein 
used  it  the  same  as  he  did  the  other  woods 
land.  When  the  house  was  vacant  Klein 
then  used  the  forty  and  the  pump  for  water, 
and  looked  after  the  house  Just  as  he  did  the 
balance  of  the  farm,  and  It  was  considered 
a  part  of  tbe  property  the  same  as  the  other 
land  was  outside,  and  that  was  generally 
understood  by  the  public,  and  the  part  in- 
closed was  cultivated  in  farm  producta  I 
think  tbere  was  a  little  garden  where  the 
house  was.  Whether  It  was  on  the  forty  I 
would  not  state,  but  I  think  in  1890  there 
was  a  garden  patch  raised  there,  and  it  may 
have  been  for  other  years.  I  think  1890  was 
the  first  It  was  fenced  in  for  garden  pur- 
poses and  used  from  time  to  time." 
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Redirect  examination:  "I  think  tbe  forty 
was  not  fenced  until  1S98.  I  think  the  house 
was  used  by  men  who  worked  on  the  farm. 
I  think  there  waa  not  a  garden  raised  every 
year.  I  could  not  state  how  long  the  house 
was  vacant  at  the  time,  but  I  think  the  house 
was  occupied,  according  to  my  recollection, 
about  one-third  or  possibly  one-half  of  the 
time  since  1890',  but  when  It  was  vacant 
Klein  used  the  timber  and  controlled  the 
premises,  and  It  was  considered  part  of  the 
farm." 

Mat  Robinson  testlfled.  In  substance,  as 
follows:  "I  know  the  land  In  controversy, 
but  don't  when  the  house  was  built  The 
first  time  I  knew  tbe  house  was  In  1898,  and 
no  one  was  living  In  It  then.  The  land  was 
not  In  cultivation  every  year,  but  It  was 
cleared  and  fenced  In  1898.  In  1808  Atkin- 
son moved  in  the  house  and  made  a  garden 
there  that  year.  It  was  vacant  before  he 
moved  In.  I  cleared  seventeen  acres  of  the 
forty,  and  the  garden  spot  was  a  part  of  It, 
and  there  was  nothing  but  briars  In  the  gar- 
den. It  locdced  like  It  bad  been  In  cultiva- 
tion the  last  year  or  two;  com  ridges  were 
there,  potatoes  or  something  had  been  raised. 
It  had  not  been  in  cultivation  the  year  be- 
fore I  cleared  It" 

Cross-examination:  "I  could  not  tell  bow 
long  before  that  when  It  had  been  in  caltlva- 
tlon,  but  I  would  not  think  that  the  briars 
would  hbve  grown  up  In  one  year.  I  cleared 
up  a  part  of  the  forty  acres  In  1898,  which 
waa  the  first  time  I  noticed  the  house.  l%at 
year  tbe  land  was  cultivated  in  com.  I 
know  Kochtltzky  had  a  large  farm  there,  or 
claimed  It  I  paid  rent.  Everybody  knew 
that  he  claimed  the  farm.  This  forty  acres 
was  a  part  of  the  farm,  and  be  owned  land 
all  around  it  Tbe  year  I  moved  there  I 
rented,  and  made  a  share  crop  with  Klein, 
and  paid  KochtltEky  tbe  rent  Klein  was 
the  agent  for  Kochtltzky  and  rented  tbe  land 
for  him.  Atkinson  did  not  work  for  Klein. 
I  believe  he  worked  a  couple  of  days  for  me, 
paling  a  garden  spot  Nobody  put  him  in 
the  bouse,  but  he  just  moved  there,  and  went 
to  work  and  made  a  garden.  I  don't  think 
be  worked  for  Klein;  but  I  don't  know.  He 
paid  me  two  day's  work  for  the  use  of  tbe 
garden.  I  rented  to  Atkinson.  I  never  rent- 
ed it  from  Klein.  Klein  gave  me  six  dol- 
lars an  acre  and  the  first  crop  for  clearing 
the  land,  and  that  gentleman  was  in  the 
house;  because  it  would  be  in  the  fl6ld  after 
it  was  cleared,  I  wanted  him  to  get  out  He 
had  mowed  the  briars  off  the  garden,  and  I 
told  him  to  give  me  two  days  work  for  the 
garden.  I  didn't  get  any  right  from  Klein  to 
the  gtomid ;  but  I  got  my  right  on  the  farm 
from  him,  and  Atkinson  paid  me  for  the 
garden.  I  know  that  the  forty  acres  was 
by  everybody  considered  a  part  of  the  Koch- 
tltzky farm,  and  belonged  to  the  farm,  but 
It  was  not  cultivated  until  1898,  except  the 
garden  spot  There  was  no  fence  about  the 
garden  spot  when  I  first  knew  it" 


No  Instmctions  were  asked  or  given  for 
plaintiff.  For  defendant,  the  court  gave  the 
following:  "The  court  declares  the  law  to 
be  that  the  fact  of  nonpayment  of  taxes  need 
not  be  proven  by  direct  and  positive  evidence, 
but  It  may  be  Inferred  from  the  facts  and 
circumstances  bearing  upon  the  question." 
"The  court  declares  the  law  to  be  that  If 
the  defendant  and  those  under  whom  be 
claims  has  been  In  the  open,  notorious,  con- 
tinuous, adverse,  and  actual  possession  of  the 
land  in  controversy  claiming  to  own  the 
same  for  ten  years  before  the  filing  of  tills 
salt  on  the  12tb  day  of  February,  1903,  then 
tbe  finding  should  be  for  the  defendant." 
And  refosed  to  give  the  following:  "The 
court  declares  the  law  to  be  that  If  the  title 
to  tbe  land  in  controversy  emanated  from 
the  government  more  than  ten  years,  and 
that  the  defendant  and  those  under  whom  be 
claims  has  been  in  the  lawful  iwssession  for 
one  year  before  tbe  institution  of  this  suit 
and  that  tbe  plaintiff  and  those  under  whom 
lie  claims  have  not  paid  any  taxes  on  the 
said  land  for  thirty  years  prior  to  February 
12,  1903,  then  the  plaintiff  cannot  recover." 
"The  court  declares  the  law  to  be  that  In  or- 
der to  show  actual  possession  It  Is  not  nec- 
essary to  show  that  there  was  any  building 
or  Inclosure  upon  the  land,  but  such  posses- 
sion may  consist  of  the  use  of  the  same  for 
firewood,  rail  timber,  or  other  purposes  in 
connection  with  a  farm  and  Improvements 
belonging  to  the  claimant  and  adjoining  tbe 
said  land,  and  if  the  court  believes  the  de- 
fendant and  those  under  whom  he  claims 
did  use  the  land  In  this  suit  for  the  use  of 
his  farm  hands  and  for  getting  firewood, 
rails,  and  other  purposes  In  connection  with 
said  farm  and  Improvements  belonging  to  the 
said  party  claiming  said  land,  then  such  acts 
of  ownership  show  actual  possession." 

Tbe  cause  being  submitted  the  court,  sit- 
ting as  a  jury,  found  tbe  issues  for  the  plain- 
tiff, and  judgment  was  entered  in  conformity 
to  such  finding.  A  timely  motion  for  new 
trial  was  filed,  and  by  the  court  taken  up  and 
overruled,  and  the  defendant  prosecuted  his 
appeal  to  this  court  and  the  record  Is  now 
before  us  for  consideration. 

Russell  &  Deal,  for  appellant  L.  W.  Fish- 
er and  J.  y.  Conran,  for  respondent 

FOX,  P.  J.  (after  stating  the  facts  as 
above).  The  record  In  this  cause  practically 
presents  bnt  one  legal  proposition;  that  Is, 
concerning  tbe  action  of  the  court  in  the  re- 
fusal of  the  Instruction  requested  by  the  de- 
fendant upon  the  80-year  statute  of  limita- 
tions. 

In  the  statement  of  this  cause  we  have  In- 
dicated very  fully  tbe  disclosures  of  the  rec- 
ord respecting  the  evidence  Introduced  by  the 
parties  to  this  controversy.  It  Is  clear  that 
If  there  was  any  substantial  testimony  de- 
veloped upon  tbe  trial  of  this  cause  which 
tended  to  establish  a  state  of  facts  which  an- 
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tborlzed  the  defendant  to  invoke  tbe  30-7ear 
statute  of  limitation,  as  Is  embraced  in  the 
prOTlalons  of  wctlon  4268,  Rev.  St  1899  [Ann. 
St.  1906,  p.  2342],  the  defendaqt  was  entitled 
to  have  the  law  declared  as  requested  upon 
that  subject  That  there  was  ample  testi- 
mony upon  which  to  base  Instruction  No.  1 
on  tbe  subject  of  the  SO-year  statute  of  limi- 
tation, there  can  be  no  question.  The  undis- 
puted evidence  in  this  cause  shows  that  the 
father  of  plaintiff  acquired  tbe  title  to  the 
property  in  dispute  In  the  year  1871  by  deed 
from  Levi  Mayhew  and  wife.  This  action 
was  brought  to  the  March  term,  1903,  of  the 
New  Madrid  county  circuit  court  It  is  fur- 
ther disclosed  by  the  evidence  as  indicated  In 
the  record  that  neither  the  father  of  plaintiff 
nor  any  person  claiming  under  him  ever 
went  into  the  possession  of  the  land ;  hence, 
we  have  a  period  of  32  years  that  no  claim- 
ant under  tbe  original  ancestor,  Campbell, 
was  ever  in  possession  of  the  land.  The  Is- 
sue of  tbe  80-year  statute  of  limitation  was 
sharply  Resented  by  the  answer  of  tbe  de- 
fendant He  q;>eclflcally  pleaded  In  tbe  an- 
swer such  a  state  of  facts  as  fully  conformed 
to  tbe  requirements  of  section  4268,  and  tbe 
testimony  introduced  strongly  tends  to  show 
a  state  of  facts  which  entitled  the  defendant 
to  tbe  protection  afforded  by  the  provisions  of 
that  section.  It  was  shown  In  evidence  that 
tbe  land  in  dispute  went  delinquent  for  taxes 
from  1872,  tbe  year  that  Campbell  purchased, 
to  1899,  and  from  that  time  the  taxes  were 
paid  by  the  defendant  or  bis  grantors.  While 
it  Is  true  that  there  was  an  attempt  to  show 
the  payment  of  taxes  for  tbe  year  1874  by 
James  McHenry  Campbell,  however,  a  care- 
'fnl  analysis  of  tbe  testimony  offered  to  es- 
tablish that  fact  will  clearly  Indicate  that  it 
was  of  a  very  unsatisfactory  character,  and 
of  but  little  probative  force.  Tbe  plaintiff 
says  that  bis  father  paid  tbe  taxes  In  the 
year  1874,  but  later  on  in  his  testimony  the 
fact  Is  disclosed  that  he  had  no  personal 
knowledge  of  the  payment  He  says  that  he 
thought  be  had  seen  tbe  tax  receipts,  and 
that  his  stepmother  had  them,  but  he  had 
been  unable  to  get  them.  Testimony  of  this 
character,  in  the  face  of  the  fact  that  the  tax- 
books  show  the  land  delinquent  for  the  years 
1872  to  1879,  Inclusive,  Is  at  least  unsatis- 
factory. It  may  also  be  added  tbat^  when 
tbe  testimony  as  offered  by  the  defendant  up- 
on tbe  question  of  the  payment  of  taxes  for 
the  year  1874  is  fully  considered,  it  is  mani- 
fest that  much  of  that  testimony  was  Incom- 
petent and  on  proper  objections  to  Its  Intro- 
dnctlon  should  have  been  excluded.  However, 
we  shall  not  undOTtake  to  discuss  the  weight 
of  tbe  testimony  In  this  proceeding,  but  we  are 
simply  pointing  out  the  nature  and  character 
of  It  and  indicating  upon  some  of  the  proposi- 
tions where  it  Is  unsatisfactory.  We  are  un- 
able to  surmise  as  to  what  may  be  the  show- 
ing made  by  the  plaintiff  upon  the  retrial  of 
this  cause.    The  weak  points  In  tbe  testi- 


mony as  herein  suggested  may  upon  another 
trial  be  fully  corrected. 

We  have,  as  disclosed  by  the  record,  this 
statement  of  facts  upon  which  the  defendant 
could  very  properly  predicate  his  request  for 
the  declaration  of  law  as  embraced  in  in- 
struction No.  1.  Beginning  with  April  26, 
1871,  that  being  the  date  upon  which  James 
McHenry  Campbell  acquired  title  to  tbe  land 
In  dispute,  the  full  period  of  30  years  bad 
expired,  and  during  that  period  there  was  no 
possession  either  by  the  plaintiff  or  his  gran- 
tors, and  there  was  no  payment  of  taxes  ex- 
cept the  disputed  payment  of  taxes  in  1874. 
That  dispute  must  be  settled  in  another  trial 
of  this  cause.  It  also  appears  tbat  not  only 
had  the  30  years  expired  without  any  posses- 
sion, but,  in  addition,  the  one  year  allowed 
thereafter  by  the  statute  In  which  to  bring 
the  suit  had  also  expired  prior  to  February 
12,  1903 — the  date  mentioned  In  the  Instruc- 
tion. Under  the  provisions  of  section  4268  It 
is  essential  tliat  the  period  of  SO  consecutive 
years  must  expire  In  which  there  has  be«i  no 
possession  and  no  payment  of  taxes,  and, 
commencing  from  the  expiration  of  such  30- 
year  period,  the  claimant  then  has  one  year 
In  which  to  bring  his  suit ;  and  in  the  event 
there  Is  a  failure  to  bring  the  action  within 
the  next  succeeding  30-year  period  aforesaid, 
then  the  tltli»  vests  ipso  facto  in  tbe  party 
who  has  tbe  lawful  possession.  In  other 
words,  while  we  denominate  this  statute  a 
SO-year  statute  of  limitation,  it  really  re- 
quires 31  years  for  the  title  to  vest  The  rec- 
ord In  this  cause  clearly  discloses  tbat  the 
period  of  31  years  bad  expired  without  any 
possession,  and  that  the  defendant  could  suc- 
cessfully Invoke  tbe  provisions  of  tbe  section 
as  herein  suggested,  applicable  to  tbe  80- 
year  statute  of  limitation,  unless  It  should 
be  made  to  appear  that  there  was  a  payment 
of  taxes  In  1874. 

It  Is  manifest  from  the  record  before  us 
that  the  title  to  tbe  land  In  dispute  had 
emanated  from  tbe  United  States  government 
in  IStSO ;  and  it  also  appears  that  the  defend- 
ant had  been  and  was  In  the  lawful  posses- 
sion of  the  land  for  more  than  a  year  after 
the  expiration  of  the  SO-year  period.  He  and 
his  grantors  had  claimed  the  title  to  this  land 
for  more  than  10  years.  The  provls'ions  of 
section  4268  apply  to  legal  as  well  as  equita- 
ble titles  which  have  emanated  from  the  gov- 
ernment Collins  V.  Pease,  146  Mo.  13S,  47  S. 
W.  925. 

It  is  Insisted  by  learned  counsel  for  re- 
spondent that  there  was  evidence  upon  which 
the  trial  court  could  predicate  its  finding  that 
a  payment  of  taxes  was  made  for  the  year 
1874,  and  that  this  court  should  not  under- 
take to  retry  that  issue  upon  tbe  testimony 
disclosed  by  the  record  and  disturb  that  find- 
ing. That  counsel  states  the 'true  rule  appli- 
cable to  the  review  of  cases  In  the  appellate 
courts — that  Is,  that  where  there  Is  substan- 
tial evidence  to  support  tbe  finding  of  a  Jury, 
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or  the  court  sitting  as  a  Jury,  this  court  wUl 
not  undertake  to  In  any  way  Interfere  wltb 
Bucfa  finding.  However,  it  Is  manifest  that 
that  does  not  answer  the  propositions  Involv- 
ed In  this  proceeding.  Here  we  have  a  state 
of  facts  which  fully  Justify  the  request  for 
the  declaration  of  law  embraced  in  Instruc- 
tion No.  1,  and  the  court  refuses  to  declare 
the  law  as  requested,  which  was  applicable 
to  the  Issues  in  the  cause,  even  though  Its 
finding  upon  any  particular  Issue  may  have 
had  sufficient  evidence  to  support  it,  yet  the 
refusal  of  a  proper  instruction  applicable  to 
the  issue  sharply  presented  by  the  pleadings, 
and  upon  a  state  of  facts  developed  at  the 
trial  which  fully  warranted  It,  the  refusal 
of  such  declaration  can  only  be  treated  as 
an  erroneous  conception  of  the  law  which  was 
ai^llcable  to  the  facts  developed  In  the  case. 

Instruction  No,  1  refused  by  the  court  prop- 
erly declared  the  law  as  applicable,  to  the 
facts  developed  at  the  trial,  and  Its  refusal 
constitutes  error,  for  the  reason  that  the  re- 
fusal to  give  the  Instruction  indicates  that 
the  court  did  not.  In  the  consideration  of  the 
facts,  undertake  to  consider  such  facts  In 
view  of  the  law  applicable  to  them.  In  oth- 
er words,  if  the  trial  court  had  fully  recog- 
nized the  law  as  declared  In  Instruction  Na 
1  requested  by  the  defendant,  the  conclusion 
reached  might  have  been  entirely  different. 

We  repeat  that  this  court  Is  unable  to  sur- 
mise as  to  what  the  testimony  upon  the  10-year 
and  30-year  statutes  of  limitation  will  develop 
In  a  new  trial  of  this  cause.  However,  up<m  the 
testimony  as  disclosed  by  the  record  In  this 
trial,  in  our  opinion,  If  the  testimony  is  cred- 
ible, it  practically  reaches  the  quantum  of 
proof  required  by  the  law  to  show  adverse 
possession  under  the  10-year  statute  of  limita- 
tions. However,  upon  a  retrial,  the  facta 
may  be  stronger  one  way  or  the  other  upon 
this  question,  and  doubtless  the  good  Judg- 
ment of  the  learned  trial  Judge  will  deal 
properly  with  such  facts  when  they  are  pre- 
sented. 

With  the  views  we  entertain  upon  the  legal 
propositions  disclosed  by  the  record  upon 
which  we  have  herein  given  expression.  It 
results  that  the  Judgment  of  the  trial  court 
should  be  reversed,  and  the  cause  remanded, 
and  It  is  BO  ordered.    All  concur. 


POOrrBR  V.  SCHAFFDR. 

'(Supreme  Court  of  Missouri,   Division  No.  1. 
Feb.  26,  1908.) 

1.  Mobtoaoes—Irtbsest—Tbndeb— Evidence 
— SumciENCT. 

Evidence  held  to  sustain  a  findine  that  a 
debtor  was  ready  and  willing  and  offered  to 
pay  the  interest  and  all  costs  under  the  deed  of 
trust  under  which  sale  was  made  for  alleged 
default  in  payment  of  such  interest 

2.  Samb— Bill  to  Redeem— Stjfficikhct. 

A  tender  of  accrued  interest  and  costs  under 
a  deed  of  trust  need  not  be  ki'pt  good  by  deposit 
in  court  to  defeat  the  creditor's  right  to  pro- 


ceed to  a  sale,  and  where,  notwithstanding 
tender,  a  sale  is  made,  a  bill  to  redeem  is  suffi- 
cient if  it  alleges  the  tender  and  sale,  and  in 
addition  offers  to  do  equity  by  i)aying  into  court 
such  amount  as  the  court  may  find  should  be 
paid  upon  a  decree  fOr  redemption. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  ti  887,  1837-183&] 

8.  Sahe— RioHT  TO  Stop  Saue. 

Unless  precluded  by  the  specific  terms  of  a 
deed  of  trust,  the  debtor  may  stop  a  sede  there- 
under for  default  in  interest  at  any  time  prior 
to  sale  by  paying  or  tendering  the  decree  in- 
terest and  costs,  and  if  the  sale  is  made  after 
such  tender  he  can  redeem. 

4.  Same — Sufficienct  of  Tendeb. 

Where  a  debtor  offers  to  pay  a  debt  and  at 
the  time  has  cash  in  hand  with  which  to  pay, 
and  the  creditiM:  states  that  be  will  not  receive 
payment,  the  debtor  need  not  actually  count  out 
the  exact  amount  of  the  debt. 

6.  Same. 

In  an  action  to  redeem  from  a  sale  under 
a  deed  of  trust  for  default  in  interest  payment, 
plaintiff  need  show  nothing  further  than  an  of- 
fer before  the  sale  to  pay  the  accrued  interest 
and  costs,  since  the  law  precludes  the  cred- 
itor from  refusing  the  tender  and  proceeding 
with  the  sale. 

6.  Same  —  Redemption    Fbom   Cestui   Que 

Tbust. 

Rev.  St.  1899,  i  4S43  [Ann.  St  1906,  p. 
2S90J  et  seq.,  providing  for  the  redemption  of 
land  sold  imder  a  deed  of  trust  to  the  cestui 
que  trust  does  not  provide  an  exclusive  remedy, 
hut  courts  ot  equity  may  allow  redemption  m 
a  proper  case  whether  the  statute  has  been  fol- 
lowed or  not. 

7.  Sake— Laches. 

Where  plaintiff's  land  was  sold  under  a 
deed  of  trust  to  defendant  the  cestui  que  trust, 
plaintiff  was  not  guilty  of  laches  l>arring  an  ac- 
tion to  redeem,  l>ecau8e  he  did  not  sue  at  once 
where  plaintiff  openly  opposed  defendant's  tak- 
ing and  retention  of  possession. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  i  1749.] 

a  Same. 

In  an  action  to  redeem  land  sold  under  a 
Junior  deed  of  trust  to  the  cestui  que  trust  on 
default  in  interest  payment,  in  determining  the 
amount  to  be  paid  to  entitle  plaintiff  to  redeem, 
the  cestui  que  trust's  rights  under  a  senior  deed 
of  trust  which  he  also  owned,  and  his  payment 
of  taxes  were  properly  considered. 

9.  AppeaI/— Finding — Conolxtsiveness. 

On  appeal  in  an  action  to  redeem  land  sold 
under  a  deed  of  trust  the  chancellor's  finding  as 
to  the  amount  that  should  he  paid  to  entitle 
plaintiff  to  redeem  should  not  be  disturbed, 
where  it  is  supported  by  evidence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {§  3970-3982.] 

10.  MOBTSAOES  —  FOBECLOSTTBE  —  RiOHT   TO 

Rents  and  Pbofits. 

Where,  on  redemption  of  land  sold  under  a 
deed  of  trust  defendant  is  allowed  interest  on 
the  amount  due,  he  is  not  entitled  to  the  rents 
and  profits  while  in  possession. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  35,  Mortgages,  i  1778.] 

Appeal  from  Circuit  Court,  Schuyler  Coun- 
ty; Nat  M.  Sbelton,  Judge. 

Action  by  W.  F.  Potter  against  Daniel 
Scbaffer.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Fogle  &  Fogle  and  B.  R.  McKee,  for  ap- 
pellant John  D.  Smoot,  C  E.  Murrell,  and 
Higbee  &  Mills,  for  respondent 
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ORAYES,  3.  Plaintiff  was  the  owner  of  a 
tract  of  land  In  Scbnyler  county  upon  which 
he  had  given  two  deeds  of  trust,  the  first 
to  secure  a  note  of  $1,800,  and  the  second  to 
secure  a  note  of  $700.  These  notes  were  giv- 
en to  different  parties,  bnt  were  both  pur- 
chased and  owned  by  the  defendant  One 
C.  Figge  was  the  trustee  In  the  deed  of  trust 
securing  the  $700  note  Said  Figge  at  the 
request  of  defendant  sold  the  land  under  such 
deed  of  trust,  and  defendant  became  the  pur- 
chaser at  price  of  $800,  although  plaintiff's 
equltr  la  shown  to  have  been  far  In  excess  of 
that  snm.  The  sale  was  made  prior  to  the 
maturity  of  the  note,  but  for  an  alleged  de- 
fault In  the  Interest  due  thereon.  The  ac- 
tion Is  one  to  redeem,  In  which  an  accounting 
is  asked,  accompanied  by  an  offer  to  pay  and 
bring  into  court  such  sum  as  the  court  might 
find  to  be  due.  The  material  portion  of  the 
petition  reads-  "The  defendant  became  the 
owner  and  holder  of  said  note,  and  caused 
and  procured  said  C.  Figge,  trustee  as  afore- 
said In  said  deed  of  trust,  to  advertise  said 
land  for  sale  under  said  deed  of  trust  on 
March  24,  1902,  at  the  south  door  of  the 
courthouse  in  the  city  of  Lancaster,  Missouri, 
for  an  alleged  default  In  the  payment  of  said 
note;  that  said  note  was  not  then  due,  and 
only  one  Installment  of  interest  was  then  due 
and  unpaid,  and  plaintiff  tendered  to  C.  Fig- 
ge. trustee,  and  to  defendant  all  the  Interest 
then  due  and  payable  on  said  note,  and  all 
costs  Incurred  In  ao  advertising  said  land  for 
sale,  and  by  the  direction  of  defendant  plain- 
tiff paid  the  costs  of  so  advertising  said  lands 
for  sale  under  said  deed  of  trust,  and  de- 
manded that  defendant  and  said  trustee  dis- 
continue said  sale,  but  the  defendant  and 
said  trustee  wrongfully  and  oppressively  re- 
fused to  accept  said  tender  and  offer  of  pay- 
ment of  Interest  and  costs  bo  accrued,  and 
wrongfully,  oppressively,  and  without  any  au- 
thority so  to  do  proceeded  to  and  did  on 
said  March  24,  1902,  against  plaintiff's  pro- 
test, offer  said  lands  for  sale  under  said  deed 
of  trust,  and  sold  same  to  defendant  for  the 
pretended  consideration  of  $800,  and  thereup- 
on said  C  Figge,  as  trustee  aforesaid,  execut- 
ed to  defendant  a  trustee's  deed  under  said 
deed  of  trust  and  sale,  conveying  said  lands 
to  defendant,  and  same  was  filed  for  record 
and  recorded  in  the  deed  records  of  this  coun- 
ty. Plaintiff  says  that  the  provision  in  said 
note  for  the  payment  of  8  per  cent,  semian- 
naal  Interest  was  and  is  usurious  and  viola- 
tive of  the  law  regulating  the  rate  of  interest 
in  this  state,  and  forbidding  the  compounding 
of  Interest  more  than  once  a  year,  as  provid- 
ed by  section  3711  of  the  Revised  Statutes  of 
Missouri  of  1899  [Ann.  St.  1906,  p.  2080], 
that  said  lands  were  sold  In  a  lump,  and  not 
!n  their  smallest  legal  subdivisions,  and  for 
one-seventh  of  their  value,  a  grossly  inade- 
quate consideration."  Answer  was  general 
denial  and  plea  of  laches.  By  the  Judgment 
plaintiff  was  permitted  to  redeem  upon  the 
payment  of  $2,891.44,  within  30  days,  which 


sum  plaintiff  brought  into  court  forthwith, 
bnt  defendant  refused  the  same,  and  thereup- 
on the  trustee's  deed  was  set  aside,  and  by 
the  decree  for  naught  held.  Defendant  there- 
upon api)ealed  after  unsuccessful  motion  for 
new  trial. 

1.  The  evidence  upon  the  question  of  tender 
of  the  interest  due  upon  the  note  of  $700  is 
conflicting.  The  sale  was  under  the  deed  of 
trust  securing  the  note  of  $700.  Of  this  there 
is  no  question.  Nor  is  It  claimed  that  reference 
Is  made  in  this  deed  of  trust  to  the  one  secur- 
ing the  $1,800.  Both  notes  were  at  the  tUne 
held  by  defendant,  and  the  interest  on  both 
were  due,  but  the  principal  on  neither  was 
due,  unless  made  due  by  default  of  interest 
The  evidence  of  plaintiff  and  his  corroborat- 
ing witnesses  is  to  the  effect  that  plaintiff 
tendered  the  interest  on  the  $700  note  before 
the  advertisement  under  the  mortgage  or 
deed  of  trust  The  evidence  for  plaintiff  fur- 
ther shows  that  after  the  advertisement  was 
published  for  one  week,  by  directions  for 
counsel  for  the  defendant,  he  paid  the  accru- 
ed costs  of  the  publication,  but  was  after- 
wards Informed  that  the  client  had  repudiat- 
ed the  action  of  counsel.  This  evidence  of 
the  plaintiff  and  his  witnesses  Is  controverted 
by  defendants,  and  it  l)ecame  a  matter  for  the 
chancellor  to  decide.  Suffice  it  to  say  that  we 
have  examined  this  evidence,  and  agree  with 
the  conclusion  of  the  court  nisi  to  the  effect 
that  a  tender  was  made.  When  we  say  a 
tender  was  made,  we  mean  in  the  broad 
sense  of  a  legal  tender.  The  evidence  Is  suffi- 
cient to  show,  and  for  the  court  to  find,  that 
the  plaintiff  was  ready  and  willing  and  offer- 
ed to  pay  the  Interest  and  all  costs  under  the 
second  mortgage.  This  Is  the  only  one  under 
which  sale  was  made.  The  finding  of  the 
court  upon  this  one  question  is  abundantly 
sustained  by  the  evidence,  and  without  yield- 
ing the  right  of  this  court  to  review  the  evi- 
dence. In  equity  cases,  which  review  we  have 
made.  We  concur  in  this  finding  of  the  trial 
court. 

2.  It  is  contended,  among  other  things, 
that  the  petition  falls  to  state  facts  sufficient 
to  constitute  a  cause  of  action.  On  this  point 
we  are  cited  to  case  of  Jopling  v.  Walton,  133 
Mo.  48Q,  40  S.  W.  99,  wberebi  the  writer 
hereof  was  of  counsel  for  the  defendant  and 
successfully  Interposed  a  demurrer  to  plain- 
tiff's bill.  But  the  point  upon  which  the  de- 
murrer is  sustained  by  this  court  In  that 
case  is  not  the  proposition  Involved  here. 
In  the  case  at  bar  we  have  pleaded  a  tender 
of  the  Interest  due  upon  the  note  prior  to 
steps  taken  for  a  sale.  We  have  a  refusal 
of  this  tender  and  a  subsequent  sale.  In 
such  case  the  law  does  not  require  the  tender 
to  be  kept  good  by  deposit  In  court;  bnt  when 
It  appears  that  such  tiender  has  been  made 
and  thereafter  a  sale,  a  bill  to  redeem  will  be 
sufficient  if  It  aver  such  facts,  and.  In  addi- 
tion, contain  an  offer  to  do  equity  by  the  pay- 
ment Into  court  of  such  an  amount  as  the 
court  may  find  should  be  paid  upon  a  decree 
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tor redemption.  Upon  this  point  tbis  court  In 
Jopllng  T.  Walton,  supra,  tollowlng  Kline  v. 
Vogel,  90  Mo.  239,  1  8.  W.  738,  2  S.  W.  40S, 
Bald:  "FlalntlflB  allege  In  their  petition  a  will- 
ingness to  pay  whatever  may  be  found  due  to 
the  defendant  on  the  note  secured  by  the 
mortgage  held  by  him,  and  thus  comply  with 
that  Just  role  which  requires  that  'He  who 
seeks  equity  must  do  equity.'  In  such  cir- 
cumstances the  conrt  rendering  the  decree,  if 
In  favor  of  redemption,  will  make  It  condi- 
tional upon  the  payment  of  the  amount  due 
upon  the  mortgage  debt,  and  thus  do  that 
which  is  equitable  and  just,  and  that  is  all 
the  law  requires.  It  follows  that  this  ground 
of  demnrrer  was  not  well  taken."  This  con- 
dnslon  was  reached  where  there  was  a  con- 
tention raised  by  the  demurrer  to  the  effect: 
"One  of  the  principal  grounds  of  objection  to 
the  petition  Is  that  it  does  not  allege  a  tender 
to  defendant  before  the  commencemrat  of  the 
suit  of  the  amount  of  the  debt  and  Interest 
due  upon  the  mortgage  held  by  defendant, 
and  under  which  the  land  was  sold  to  him." 
But  in  the  case  at  bar  the  court  found,  and 
the  evidence  authorized  such  finding,  that 
there  was  a  tender  of  the  Interest  due  upon 
the  $700  note.  So  far  as  the  right  to  fore- 
close after  the  tender,  the  case  would  stand 
as  if  there  had  been  an  actual  payment  of  the 
interest  What  one  tenders  or  offers  to  do 
must,  for  the  purpose  of  a  case  of  this  char- 
acter, be  considered  as  don&  In  State  v. 
Ross,  136  Mo.,  loc.  dt  273,  41  S.  W.  1041. 
we  said:  "In  Philips  t.  Bailey,  82  Mo.  639, 
this  court  unanimously  held  that  tender  be- 
fore sale  of  the  Interest  due  without  the  prin- 
cipal is  sufficient  to  prevent  a  sale  by  a 
trustee  under  a  deed  of  trust,  although  the 
deed  provided  that.  In  case  of  failure  to  pay 
the  Interest  as  it  becomes  dne,  the  entire 
debt,  principal  and  Interest,  should  mature, 
and  the  property  be  sold  to  pay  the  same; 
that  to  permit  a  sacrifice  of  the  owner's 
rights  after  such  a  tender  would  savor  of  op- 
pression. And  the  same  conclusion  was 
reached  in  Whelan  v.  Bellly,  61  Mo.  66S." 
This  foreclosure  was  under  the  second  deed 
of  trust,  and  none  other.  As  to  the  conditions 
of  the  prior  deed  of  trust  we  have  nothing  to 
do,  for  the  reason  that  no  action  was  taken 
thereunder.  That  there  may  be  no  mlsimder- 
standlng,  and  to  state  It  in  plain  terms,  we 
bold  that  where  a  sale  Is  made  under  a  deed 
of  trust  on  the  ground  that  there  has  been 
default  in  the  interest,  and  it  appears  or  Is 
found  that  there  has  been  a  tender  of  the  In- 
tprrsts  and  costs  prior  to  sale,  then  the  debt- 
or is  entitled  to  redeem  upon  making  proof 
of  such  facts.  In  other  words,  unless  pre- 
cluded by  specific  terms  of  the  contract,  the 
debtor  may  stop  the  sale  under  a  deed  of 
trust  at  any  time  prior  to  sale  by  the  pay- 
ment of  the  accrued  interest  and  costs,  or  If 
payment  is  refused,  and  tender  is  made,  the 
same  end  is  reached.  Such  a  tender,  where 
the  party  entitled  to  payment  says  he  will 
not  receive  payment,  does  not  mean  that  the 


party  making  the  tender  must  actually  connt 
out  the  legal  tender  for  such  payment,  but 
it  Is  sufficient  if  he  offer  to  make  the  pay- 
ment The  law  does  not  require  blm  to  do- 
an  unnecessary  act,  and  If  he  has  be^  In- 
formed in  advance  that  the  money  will  not 
be  received.  It  Is  not  necessary,  to  make  a 
good  tender,  that  the  actual  cash  shall  be  ex- 
hibited or  counted  out  Stephenson  v.  KU- 
patrlck,  166  Mo.  262,  66  S.  W.  773.  In  snclk 
case  the  demands  of  the  law  is  met  by  an 
offer  to  pay  where  accompanied  by  an  ap- 
parent ability  to  pay,  as  distinguished  from. 
a  demoaistrated  ability  to  pay  by  an  actual 
counting  out  of  the  cash.  So  that  In  sncb. 
case.  If  it  appears  that  the  party  offered  to- 
pay,  and  at  the  time  had  cash  In  hand  with 
which  to  pay,  then  the  tender  Is  as  efficient 
as  if  the  exact  amoimt  had  be«i  counted  out 
to  the  payee.  On  the  other  hand.  If  there  is 
no  refusal  to  receive  payment  then  the  strict 
rule  of  tender  should  be  followed.  In  tbla 
case  the  pleadings  and  the  evidence  sufficient- 
ly showed  a  tender,  and  were  not  subject  to 
the  objection  herein  urged. 

8.  Nor  Is  it  required  in  a  case  of  this  kind 
to  plead  or  show  anything  further  than  tbe 
offer  to  pay.  The  law  gives  to  the  debtor 
the  right  to  pay  interest  and  accrued  coatB. 
prior  to  sale,  and  thereby  stop  the  sale.  The 
same  law  which  gives  him  this  right  pre- 
cludes the  creditor  from  refusing  a  tender 
and  proceeding  with  the  sale.  To  hold  other- 
wise would  be  to  destroy  the  rule.  The  rule 
is  founded  In  equity,  because  If  prior  to  sale 
tbe  debtor  pay  the  Interest  and  all  accrued 
costs  tbe  creditor  has  been  in  nowise  hurt. 
We  are  not  saying  that  these  rights  to  tbe 
debtor  may  not  be  released  by  tbe  peculiar 
wording  of  a  contract,  but  such  Is  not  tbe 
case  under  consideration,  and  a  Judgment 
thereon  would  be  beside  the  record.  A  ten- 
der propeT\j  made  In  a  case  such  as  we  have 
bere  is  sufficient  to  authorize  a  setting  aside 
of  the  deed  made  by  the  trustee,  and  tbe 
granting  of  tbe  privilege  to  redeem.  Nothing 
more  was  done  In  this  case. 

4.  Tbe  next  point  urged  is  that  there  wan 
r.u  cumpllance  with  the  statute  providing  for 
the  redemption  of  property  bought  in  by  the 
cestui  que  trust  It  is  true  that  no  bond  was 
given  or  other  steps  taken  as  provided  by 
this  statute.  The  only  question  la  whether 
or  not  this  statutory  remedy  la  exclnsive. 
We  think  not  Such  remedy  is  merely  cumu- 
lative, and  is  not  exclusive.  It  was  not  in- 
tended by  this  statute  to  divest  courts  of 
equity  of  the  power  to  grant  relief  In  a 
proper  case,  whether  such  statute  has  been 
followed  or  not  In  fact  the  statute  Itself 
(section  4343  et  seq.  [Ann  St  1906,  p.  2390]> 
does  not  purport  to  cover  cases  of  purely 
equitable  cognizance.  The  statute  would 
seem  to  authorize  a  redemption  In  a  case 
where  tbe  cestui  que  trust  buys  In  the  prop- 
erty, without  a  showing  of  any  i^jecial  equi- 
ties. This  was  not  meant  to  preclude  a  per- 
son having  special  and  peculiar  equities  front 
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arging  hU  rights  in  a  proper  court,  although 
the  pnictaaser  chanced  to  be  the  cestui  que 
tnut  TtUit  the  statute  Is  nterely  cnmnlatlre 
in  such  case  is  recognized  in  Vanmeter  v. 
Darrah.  115  Mo.,  loa  cit.  158,  22  S.  W.  80, 
wherein  was  said:  "Doubtless  a  court  of 
equity  would  grant  relief  outside  of  the  stat- 
Dte  against  any  fraudulent  advantage  that 
Diay  have  been  taken  against  a  party  while 
laboring  under  such  disability,  but  no  such 
case  was  made  by  the  pleadings  or  evidence." 
Here  we  have  a  case  where  there  was  a 
legal  tender  of  interest  and  accrued  costs. 
A  sale  thereafter  was  void.  The  stntute  is 
not  the  exclusive  method  of  reaching  such 
case.  In  such  case  there  Is  such  oppression 
as  wlU  bespeak  the  interference  of  a  court  of 
conscience. 

5.  There  Is  some  question  as  to  the  matter 
of  laches  in  this  case.  PlaintHTs  action,  al- 
though brought  within  the  statutory  period, 
was  not  brought  at  once.  There  is  evidence 
that  the  possession  taken  by  the  defendant 
was  in  open  opposition  to  the  wishes  of  the 
defendant.  The  court  nisi  had  the  witnesses 
before  It  In  such  case  the  doctrine  has  been 
properly  announced  in  18  Am.  &  Eng.  Ency. 
of  Law  (2d.  Ed.)  p.  105,  wherein  It  Is  said : 
"So  the  doctrine  of  laches  does  not  apply 
where  the  defendant  has  acted  in  open  and 
known  hostility  to  the  complainant's  rights, 
and  has  been  misled  by  no  apparent  acquies- 
cence on  the  complainant's  part  In  such 
case  no  consideration  of  good  faith  requires 
that  the  plaintiff  should  open  the  legal  war^ 
fare  at  the  very  earliest  opportunity.  When 
a  hostile  attitude  la  thus  taken,  the  chal- 
lenged party  may  justly  be  expected,  and 
reasonably  be  allowed,  to  be  wary  and  de- 
liberate In  choosing  his  time  and  opportunity 
(br  attach.  The  law  does  not  demand  the  ut- 
most exertion  of  diligence  In  repelling  a  hos- 
tile Invaalon  of  one's  rights  deliberately  un- 
dertaken with  full  knowledge  of  all  the 
facta."  The  evidence  In  this  case  was  to  the 
effect  that  after  the  sale  the  plaintiff  told  de- 
fendant to  stay  out;  that  after  the  sale  the 
following  occurred:  "I  went  there  to  haul 
nff  some  posts.  He  came  down  and  tried  to 
stop  me.  I  knocked  him  down,  and  got  the 
txjsts  and  went  away  peacefully."  Such  evi- 
dence does  not  tend  to  show  laches,  or  con- 
wnt  to  possession.  Such  evidence  shows  a 
positive  adverse  claim,  and  with  this  evi- 
dence the  court  was  authoriised  tn  so  finding. 
We  conclude  that  the  court  was  authorized 
In  finding  that  there  was  no  laches. 

6.  The  only  serious  question  urged  is  as  to 
the  action  of  the  court  in  determining  the 
amount  which  should  be  paid  upon  an  order 
permitting  plaintiff  to  redeem.  Plaintiff  had 
pleaded  all  the  facts.  The  evidence  as  to 
what  the  parties  did  after  this  sale  was  be- 
fore the  court.  The  rents  and  profits  was  a 
rabject-matter  of  evidence,  as  was  the  debt 
and  the  accrued  and  accruing  Interest  upon 
both  deeds  of  trust  Defendant  was  owner 
of  both,  and  th^  were  properly  considered 


in  this  action  to  redeem  from  a  sale  under 
the  Junior  deed  of  trust  Also  taxes  which 
had  been  paid.  Upon  the  facts  disclosed  by 
the  evidence  upon  these  points,  the  trial 
court  could  and  did  exercise  its  reasonable 
Jndlclal  discretion.  After  hearing  all  the 
evidence,  such  court  fixed  the  amount  due, 
and  as  to  this  finding  we  should  not  Inter- 
fere unless  warranted  by  the  evidence.  We 
are  not  pr^ared  to  say  that  the  finding  is 
not  supported  by  the  evidence  In  the  case, 
and  under  such  circumstances  the  Judgment 
of  the  chancellor  nisi  should  not  be  disturbed. 
It  must  be  borne  in  mind  that  the  defendant 
received  the  rents  and  accrued  profits  upon 
which  the  evidence  is  somewhat  varied.  If 
Interest  Is  allowed  for  the  full  time,  the 
rents  and  profits  should  be  deducted.  There 
was  also  evidence  upon  the  question  of  im- 
provements as  weU  as  taxes  paid. 

Other  questions,  to  our  mind  foreign  to  the 
subject  are  urged,  but  these  are  the  material 
ones. 

With  the  views  we  have,  the  judgment 
should  be,  and  is,  affirmed.    All  concur. 


HUSS  v.   HBXDT  BAKERY  CO. 

(Supreme  Orart  of  Miasonri.     Jan.  27,  1006. 

Rehearing  Denied  Feb.  27,  1906.) 

1.  Tbiai/— iRSTBuonoNs  —  Afplio.a3ii.itt  to 
Facts. 

Where,  in  an  action  for  injuries  to  an 
employ^  caught  in  unguarded  machmery,  the  ev- 
idence showed  that  a  similar  machine,  when 
guarded,  had  occasioned  an  accident  to  an  em- 
ploy£  operating  it,  and  the  machine  and  its  sur- 
roundings were  deacribed  to  the  jury,  and  a 
photograph  of  the  machine  and  surroundings 
was  in  evidence,  there  was  sufficient  evidence  on 
which  to  predicate  a  charge  that  if  the  machin- 
ery could  not  be  safely  guarded  without  ma- 
terially interfering  witu  the  efficient  working 
thereof,  the  failure  to  guard  wag  not  negligence. 
[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  U  69&-612.I 

2.  Appkai.  —  iNSTBUonoRs  —  Right  to  Com- 

PI.AIZ(. 

Where,  in  an  action  for  injuries  to  an  em- 
ploys caught  in  unguarded  machinery,  the  court 
at  the  request  of  plaintiff,  gave  a  charge  au- 
thorizing a  recovery  if  the  machinery  was  at 
the  time  so  situated  as  to  admit  of  guards  being 
placed  thereon  without  interfering  with  its  free 
operation  or  with  necessary  access  to  it  etc,  it 
was  not  error  to  charge,  at  the  request  of  de- 
fendant, the  converse  proposition  that,  if  the 
machinery  could  not  be  securely  guarded  with- 
out materially  Interfering  with  the  efficient 
working  thereof,  the  failure  to  guard  was  not 
negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  {  3602.] 

8.    JUDGHKNT— COWFOBIHTT  TO   PlAADinOS. 

A  party  cannot  plead  one  act  of  negli- 
gence as  the  basis  of  lus  action  and  recover  on 
another  and  different  act 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment  tS  436,  437.] 
4.  Masteb  and  Sbevant— iNJxntT  to  Sebv- 

ANT— UNOUABDED  MaOEINEBT— NEOLIOEnCR 

— STATnTEB-^ONSTBUOTION. 

Rev.  St  1899,  {  6433  [Ann.  St  1906,  p. 
3217],  providing  that  belting,  shafting,  etc.,  in 
manufacturing  establishments,  when  so  placed 
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aa  to  be  dangerotiR  to  employes,  shall  be  safely 
gnarded  vben  possible,  and,  if  not  possible,  no- 
tice if  danger  shall  be  posted,  covers  two  acta 
of  negligence:  A  failure  to  guard  machinery 
that  can  be  guarded,  and  a  failure  to  post  notice 
of  danger  where  dangerous  machinery  cannot 
be  guarded;  and,  in  an  action  by  an  employ^ 
for  the  failure  of  the  employer  to  properly  guard 
dangerous  machinery  Wnich  could  be  guarded, 
an  instruction  that,  if  the  machinery  could  not 
be  safely  guarded  without  materially  interfer- 
ing with  the  e£Scient  working  thereof,  the  fail- 
ure to  guard  was  not  negligence  was  not  objec- 
tionable as  failing  to  state  the  law,  on  the 
ground  that,  if  the  machinery  could  not  l>e 
guarded,  it  waa  the  duty  of  the  employer  to 
post  a  notice. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  228-231.] 

6.  APP12AL  —  Revmw  —  Theoby  or  Tblax.  im 

Lower  Ooubt. 

A  case  cannot  be  tried  on  one  theory  in 
the  trial  conrt  and  on  another  and  different  the- 
ory on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {i  3402-3434.] 

6.  Master  and  Servant— Injury  to  Sbbvakt 
—Unguarded  Machinery  —  Contributoby 
Negligence— Evidence— Instbuctions. 

Where,  in  an  action  for  injuries  to  an  em- 
ploys, caused  by  his  slipping  on  a  floor  and  fall- 
ing into  unguarded  machinery,  the  evidence 
showed  that  tne  floor  was  liable  to  become  slip-, 
pery,  that  it  was  the  duty  of  the  employ^  to 
keep  the  floor  clean,  and  that  he  failed  to  do  so, 
an  instraction  that,  if  the  employe  failed  to 
keep  the  floor  clean,  and  if  he  had  fulfilled  the 
duty  he  would  not  nave  slipped,  and  would  not 
have  been  injured,  the  verdict  should  be  for 
defendant  was  proper  on  the  issue  of  contribu- 
tory negligence. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  U  1180-1193.] 

7.  Sauk— Contbibutoby  Nxoligencb— Avail- 
ability AS  Defense. 

An  employer  who  fails  to  perform  the  stat- 
utory duty  of  guarding  dangerous  machinery 
which  could  be  guarded  may  avail  himself  of 
the  contributory  negligence  of  an  employ^  in- 
jured by  coming  in  contact  with  the  macliinery. 
(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  SS  668-673.] 

8.  Teiai/— Instbuctions— Repetition. 

It  is  not  reversible  error  for  the  conrt  to 
^ve  two  instructions  worded  differently  cover- 
ing the  same  question, 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {  S13.] 

0.  Mastbb  and  Sebvant— Injuby  to  Servant 

— Contbibutoby  Neouoence. 

Where  an  employ^  knows  that  a  place  fur- 
nished by  the  employer  is  so  obviously  danger- 
ous that  an  ordinarily  prudent  person  would  not 
remain  at  work  therein,  the  employ^,  if  remain- 
ing, is  guilty  of  contributory  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  i{  706-709.] 

10.  Same— Evidence— Instbuctions. 

Where,  in  an  action  for  injuries  to  an  em- 
ploy€  falling  into  unguarded  machinery,  a  photo- 
graph of  the  situation,  together  with  oral  testi- 
mony of  the  surrounding  conditions,  was  be- 
fore the  jury,  an  instruction  that,  though  the 
machinery  waa  nngnarded,  yet  if  that  fact  was 
known  to  the  employ^,  and  the  danger  of  work- 
ing near  the  machinery  was  obvious  and  known 
to  him,  and  was  so  obvious  that  a  person  of  or- 
dinary prudence  would  not  have  continued  to 
work  near  it,  the  verdict  must  be  for  defendant 
was  proper. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  84.  Master  and  Servant,  H  1180-1193.] 


11.  Trial- Instbuctions  — Cadtiowaby  Iif- 

8TBUCTI0N8. 

In  an  action  by  an  individual  against  a  cor- 
poration it  is  not  reversible  error  to  charge  that 
In  a  suit  of  this  kind  it  is  the  duty  of  tfie  jury 
to  base  their  verdict  solely  on  the  evidence  and 
the  instructions. 

12.  Witnesses  —  Cboss-Exauiration  —  Ar- 
ixoTiRo  Cbedibility. 

It  is  proper  to  permit  a  party  to  show  on  the 
cross-examination  of  the  witnesses  of  the  ad- 
verse party  that  the  witnesses  and  adverse  party 
are  members  of  the  same  labor  union,  as  bearing 
on  the  credibility  of  ttie  witnesses. 

13.  Appeal— RtKTUDiciAL    BSrbob  —  RErusAi. 
TO  STBisa  Out  Part  of  Pucadiro. 

A  party  isjiot  tirejudiced  by  the  lefosal  of 
the  trial  court  to  strike  out  a  part  of  the  plead- 
ing of  the  adverse  party,  where  such  part  was 
treated  as  abandoned  by  the  court  in  submit- 
ing  the  case  to  the  jury. 

SBd.  Note.— For  cases  in  point,  see  Osnt  Dig. 
.  8,  Appeal  and  Error,  |  4113.] 

Woodson,  J.,  dissenting. 

In  Banc.  Appeal  from  St  Loaia  Circuit 
Court;  James  R.  Klnealy,  Jndge. 

Action  by  Joseph  Huss  against  the  Heydt 
Bakery  Company.  From  a  judgment  for 
defendant,  plaintiff  appeals.    AflSrmed. 

The  following  is  the  opinion  of  GRAVELS, 
J.,  in  division  No.  1: 

"GRAVES,  J.  Action  in  the  circuit  conrt 
of  the  city  of  St  Iionis  for  personal  injuries. 
Defendant  is  a  domestic  corporation,  engaged 
In  the  bakery  business  wherein  it  has  a 
certain  machine  called  a  'dough  mixer.' 
Plaintiff  was  the  person  who  operated  said 
machine.  The  pertinent  portions  of  the  pe- 
tition are:  'Plaintiff  further  states  that  It 
was  the  duty  of  said  defendant  company  to 
safely  and  securely  guard  the  belting,  shaft- 
ing, gearing,  and  drums  of  the  establishment 
when  possible,  and  when  so  placed  as  to  be 
dangerous  to  persons  employed  therein  or 
thereabout  while  engaged  in  their  ordinary 
duties.  And  that  said  defendant  company 
failed  to  safely  and  securely  guard  the  belt- 
ing, shafting,  gearing,  and  drums  of  Its  es- 
tablishment, and  that  the  said  failure  was  In 
this,  to  wit:  That  the  said  gearing  and  cog- 
wheels of  the  said  dough-mixing  machine 
were  at  and  prior  to  said  9th  day  of  No- 
vember, 1903,  left  wholly  unguarded,  and  that 
said  gearing,  belting,  shafting,  and  drums 
were  dangerous  to  plaintiff  and  persons  em- 
ployed therein  or  thereatx>ut  while  engaged 
in  their  ordinary  duties.  And  that  said  gear- 
ing, belting,  shafting,  and  drums  could  easily 
have  been  guarded  so  as  to  prevent  Injury 
to  plaintiff  and  persons  while  In  the  exercise 
of  their  ordinary  duties.  Plaintiff  further 
states  that  defendant  negligently  permitted 
the  floor  of  said  establishment,  particularly 
in  the  neighborhood  of  said  dough-mixing 
machine,  to  become  dangerous  and  unsafe 
for  any  person  to  walk  over,  and  that  de- 
fendant allowed  a  barrel  or  barrels  of  bak- 
ing oil  to  stand  within  a  few  feet  from  said 
machine,  from  which  quantities  of  baking 
oU  did  escape  and  make  the  floor  in  the  neigh- 


Digitized  by 


Google 


Ma) 


HUSS  ▼.  H£YOT  BAKERY  CO. 


65 


borhood  of  plalntUTs  said  machine,  on  said 
9th  day  of  November,  1003,  greasy  and  slip- 
pay  so  that  the  said  floor  conld  not  be  walked 
over  without  danger  of  falling.  Plaintiff  fur- 
ther states  that  on  or  abont  the  said  9th  day 
of  November,  1003,  while  plaintiff  was  in  the 
active  discharge  of  the  ordinary  datles  of  his 
employment,  and  while  plaintiff  was  in  the 
exercise  of  ordinary  care  and  prudence  on 
his  part,  plaintiff  slipped  and  fell  by  reason 
of  the  slippery  and  greasy  condition  of 
said  floor,  whereby  plaintiff's  left  hand  was 
thrown  Into  the  said  cogwheels  and  gearing 
of  said  dough-mixing  machine,  whereby  be 
lost  his  first  three  fingers  and  part  of  the 
palm  of  his  said  hand,  and  his  little  finger 
was  permanently  stiffened  and  crippled,  and 
his  thumb  was  broken  and  bent  and  perma- 
nently stiffened  and  crippled,  and  his  entire 
hand  thus  rendered  forever  useless.  That 
the  said  injuries  received  by  plaintiff  were 
caused  solely  by  the  failure  of  the  defendant 
to  guard  the  said  gearing  and  cogwheels  of 
said  dough-mixing  machine,  as  it  was  the  de- 
fendant's duty  to  do,  and  by  reason  of  the 
defendant  failing  to  keep  the  floor  of  its 
establishment  in  the  neighborhood  of  said 
doogh-mixing  machine  in  a  reasonably  safe 
condition,  as  it  was  defendant's  duty  to  do.' 
Damages  in  the  sum  of  |20,000  were  claim- 
ed. Defendant's  answer  consisted  of  a  gen- 
eral denial,  a  plea  of  assumption  of  risk,  and 
a  plea  of  contributory  negligence.  To  this 
answer  plaintiff  moved  to  require  defendant 
to  make  its  plea  of  contributory  negligence 
more  definite,  and  demurred  to  the  defense 
of  assumption  of  risk.  Both  motion  and  de- 
murrer were  overruled,  plaintiff  saving  his 
exceptions  and  preserving  them  in  a  term 
bill  of  exceptions.  Liater  a  reply  in  the  na- 
ture of  a  general  denial  was  filed.  Such  are 
the  issues.  Upon  trial  a  verdict,  signed  by 
11  of  the  12  Jurors,  was  returned  in  favor  of 
defendant,  and  a  Judgment  entered  In  ac- 
cordance therewith.  After  the  adverse  ruling 
of  the  trial  court  upon  a  timely  motion,  for 
new  trial,  the  plaintiff  duly  perfected  bis 
appeal  to  tliis  court  The  alleged  errors 
charged  against  the  trial  court  consist  of  the 
giving  of  certain  instructions  in  behalf  of  de- 
fendant, as  well  as  the  admission  of  certain 
evidence  in  its  behalf,  all  of  which  will  be 
noticed  In  the  course  of  the  opinion. 

"1.  The  first  complaint  lodged  in  the  brief 
filed  by  plaintiff  is  the  giving  of  instruction 
No.  1  for  defendant.  This  instruction  reads: 
The  court  instructs  the  Jury  that.  If  you  be- 
lieve from  the  evidence  that  the  gearing  upon 
the  machine  in  question  could  not  be  safely 
and  securely  guarded  without  materially  in- 
terfering with  the  efficient  working  of  the 
machine  in  question,  then  and  in  that  case 
the  failure  to  so  guard  said  gearing  consti- 
tuted no  negligence  on  the  part  of  defendant.' 
The  objection  urged  to  this  Instruction  Is 
twofold.  First,  that  there  is  no  evidence  up- 
on which  to  base  it;  and,  secondly,  plaintiff 
■ays:  The  said  instruction  No.  1  for  defend- 
108S.W.-6 


ant  Is  farther  objectionable  in  that  it  does  not 
state  the  law,  for,  if  the  machine  could  not 
be  guarded,  it  was  the  duty  of  defendant  to 
post  a  notice  to  that  effect.  Of  this  duty 
no  mention  is  made  In  the  instruction.'  There 
is  evidence  In  the  record  to  the  effect  that  a 
similar  machine,  when  guarded,  had  occa- 
sioned an  accident  to  an  employ^  working 
thereat.  The  machine  and  its  surroundings 
were  described  to  the  Jury,  and  a  photograph 
of  the  machine  and  its  surroundings  was  in 
evidence.  With  this  in  the  record  it  cannot 
be  said  that  there  was  no  evidence  upon 
which  to  predicate  the  instruction.  But,  go- 
ing a  step  further,  the  plaintiff  in  his  instruc- 
tion No.  1  required  the  Jury  to  find  that  said 
machinery  could  be  protected  or  covered.  The 
language  used  by  him  In  this  Instruction  is, 
'And  if  yon  further  believe  that  such  dough- 
mixing  machine  and  the  l>elting,  gearing, 
drums,  and  cogwheels  thereof  were  at  the 
time  BO  situated  as  to  admit  of  guards  being 
placed  upon  such  belting,  drums,  gearing,  and 
cogwheels  without  Interfering  with  their 
free  operation  or  with  necessary  access  to 
them  or  with  necessary  passageway  by  or 
around  them.'  Now,  the  Instruction  No.  1 
for  defendant  simply  placed  before  the  Jury 
the  converse  of  the  proposition  presented  by 
plaintiff's  instruction.  Under  such  circum- 
stances there  was  no  error  In  giving  the  in- 
struction for  the  defendant. 

"Nor  is  the  instruction  subject  to  the  second 
criticism  made  by  plaintiff.  Plaintiff's  cause 
of  action  is  not  based  upon  the  ground  that 
this  machinery  could  not  be  protected,  and 
therefore  defendant  was  negligent  in  not  post- 
ing a  notice  as  required  by  Rev.  St.  1^,  $ 
6433  [Ann.  St  1906,  p.  3217],  but  la  based  up- 
on the  negligent  act  of  the  defendant  in  fail- 
ing to  guard  a  machine  which  the  plaintiff 
alleged  could  be  guarded.  A  failure  to  post  a 
statutory  notice  is  not  the  negligence  relied 
upon  by  the  plaintiff.  A  party  cannot  plead 
one  act  of  negligence  as  the  basis  of  bis  ac- 
tion and  have  a  recovery  upon  another  and 
different  act  of  negligence.  The  section  of 
statute  above  mentioned  is  as  follows:  The 
belting,  shafting,  gearing  and  drums,  in  ail 
manufacturing,  mechanical  and  other  estab- 
lishments in  this  state,  when  so  placed  as  to 
be  dangerous  to  persons  employed  therein  or 
thereabout  while  engaged  in  their  ordinary 
duties,  shall  be  safely  and  securely  guarded 
when  po&sible ;  if  not  possible,  then  notice  of 
its  danger  shall  be  conspicuously  posted  in 
snch  establishments.'  Under  this  statute  and 
the  two  separate  clauses  thereof  two  acts  of 
negligence  are  covered:  First  Where  there  is 
machinery  that  can  be  guarded,  then  a  failure 
to  guard  it  is  negligence.  Second.  Where  the 
machinery  is  dangerous  and  cannot  be  guard- 
ed, then  a  notice  of  its  dangerous  character 
must  be  posted,  and  a  failure  to  perform  this 
duty  is  negligence.  In  this  case  the  plaintiff 
did  not  see  fit  to  say  that  the  machinery  was 
dangerous  and  could  not  be  guarded  and 
therefore  a  notice  was  required,  but  grounded 
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hla  actton  upon  a  failure  to  properly  guard 
macblnery  which  was  dangerous,  but  which 
could  be  guarded.  On  this  theory  the  case 
proceeded  below,  and  upon  this  theory  It  must 
proceed  here.  A  case  cannot  be  tried  upon 
one  theory  below,  and  tried  upon  another  and 
different  theory  here.  The  Instruction  was 
proper  upon  the  theory  of  the  case  adopted 
by  the  plaintiff. 

"2.  The  next  contention  is  that  there  was 
error  in  giving  instruction  No.  3  for  defend- 
ant, which  instruction  reads:  "The  court  in- 
structs the  jury  that  it  was  the  duty  of  the 
plaintiff,  while  working  In  the  Ticinity  of 
the  machine  in  question,  to  exercise  ordi- 
nary care  for  his  own  safety;  that  is,  such 
care  as  a  person  of  ordinary  prudence  would 
exercise  under  the  same  or  similar  circum- 
stances. And  the  court  instructs  the  Jury 
that,  if  you  believe  from  the  evidence  that 
one  of  the  duties  of  the  plaintiff  as  an  em- 
ploy6  of  defendant  was  to  keep  clean  tlie 
floor  in  the  vicinity  of  the  machine  in  ques- 
tion, and,  bad  the  plaintiff  fulfilled  the  said 
duty  on  the  occasion  in  question,  he  would 
not  have  slipped,  and  would  not  have  caught 
his  hand  in  the  gearing  in  question,  then 
and  In  that  case  your  verdict  must  be  for 
the  defendant'  This  Instruction  properly  de- 
clares the  law.  To  understand  its  applica- 
tion a  further  statement  of  the  facts  would 
not  be  inapropos.  Between  this  dougb-mixing 
machine  and  the  wall  of  the  building  or 
room  was  a  space  of  six  to  eight  feet.  A 
part  of  this  space  was  used  as  a  passway, 
and  the  part  next  the  wall  was  occupied  by 
barrels  in  which  were  contained  oils  and 
other  materials  to  be  used  in  the  process  of 
mixing  bread.  These  oils  and  other  mate- 
rials, including  the  flour,  would  escape  and 
accumulate  on  the  floor  of  the  passageway, 
thus  rendering  it  slippery  and  dangerojs. 
The  evidence  fairly  shows,  by  a  preponder- 
ance thereof,  that  one  of  the  duties  of  the 
plaintiff  was  to  keep  this  passageway  clean, 
and  that  he  liad  failed  so  to  do.  With  these 
facts  in  the  record,  it  cannot  be  said  that 
there  was  error  in  this  instruction.  It  cov- 
ered, and  to  our  mind  properly  covered,  a 
very  vital  question  in  the  case.  Eere  we 
have  a  record  full  of  evidence  that  the  plain- 
tiff had  neglected  one  of  his  duties  in  per- 
mitting the  passageway  to  become  jsUppery, 
The  slippery  condition  occasioned  his  fall 
and,  as  a  result  of  the  fall,  his  injury.  The 
case  Is  not  on  all  fours  with  Mustek  v.  Dold 
Packing  Company,  58  Mo.  App.  322,  relied 
upon  by  the  plaintiff.  In  the  Mustek  Case 
the  fall  of  plaintiff  was  occasioned  by  a  slip- 
pery floor,  and  by  the  fall  the  plaintiff  was 
thrown  into  an  uncovered  vat  of  hot  water 
and  burned.  There  was  no  evidence  in  tliat 
record  to  the  effect  that  the  slippery  condi- 
tion was  the  result  of  a  neglect  or  failure 
upon  the  part  of  Mustek,  and  therein  lies  the 
distinction  between  that  case  and  the  case  at 
bar.  In  other  words,  Musick  had  been  guil- 
ty of  no  negligence  wlilch  contributed  to  bis 


own  injury  as  a  proximate  cause  thereof,  or 
as  one  of  the  proximate  causes  thereof. 
Here  the  Jury  could  readily  flnd  that  the 
fall  upon  the  slippery  floor,  at  least  one  of 
the  proximate  causes  of  the  injury,  was  oc- 
casioned by  the  neglect  of  the  plaintiff,  and 
in  that  way  his  own  neglect  contributed  to 
the  injury  received,  and  was  one  of  the  pro- 
ducing causes  thereof.  There  may  be  a  com- 
bination of  causes  producing  an  injury.  In 
this  case,  but  for  the  slippery  floor  (a  con- 
dition superinduced  by  the  negligence  of  the 
plaintiff)  there  would  have  been  no  fall  and 
consequently  no  Injury.  On  the  other  hand, 
there  might  have  been  the  fall  and  no  con- 
sequent Injury  bad  the  machinery  been 
guarded.  The  injury  was  not  therefore  en- 
tirely dq;>endent  upon  one  cause,  but  was  a 
result  of  the  two  combined,  one  of  which  was 
the  product  of  plaintiff's  neglect  of  duty  and 
want  of  due  care  for  his  own  safety. 

"The  instruction  goes  only  to  the  contribu- 
tory negligence  of  the  plaintiff,  and  in  ac- 
tions of  this  character  contributory  negli- 
gence is  held  to  be  a  defense.  Splva  v.  Os- 
age Coal  &  Mining  Co.,  88  Mo.  68 ;  Wendler 
V.  People's  House  Furnishing  Co.,  165  Mo. 
627,  65  S.  W.  737.  In  the  flrst-named  case, 
at  page  74  of  88  Mo.,  we  said:  The  duties 
imposed  by  the  statute  were  for  the  health 
and  safety  of  those  engaged  in  mining  la- 
bor and  occupation  and  entitled  to  its  bene- 
flts,  but  it  is  not  the  intention  of  the  act  or 
policy  of  the  law  to  exempt  any  from  the  di- 
rect and  immediate  consequence  of  his  own 
carelessness.  Reynolds  v.  Hindman,  32  Iowa, 
146;  Chicago  Ry.  v.  Ward,  61  111.  130; 
Beaucoup  Coal  Co.  v.  Cooper,  12  Bradw,  (12 
111.  App.)  373.  The  right  of  action  accruing 
to  the  widow  under  the  statute  is  such  as 
would  have  existed  In  the  husband's  favor 
If  death  had  not  ensued,  and  none  other,  and, 
as  we  hold  that  the  husband  could  not  un- 
der the  evidence  have  maintained  the  action 
if  he  had  survived  the  accident,  a  recovery 
must  be  denied  plaintiff  upon  the  same 
ground.'  In  discussing  the  same  statute  in 
Durant  v.  Lexington  Coal  Mining  Co.,  97 
Mo.,  loc.  clt.  66,  10  S.  W.  486,  Black,  J.,  said: 
'But  we  do  not  say  in  this  case  that  plain- 
tiff could  recover  if  guilty  of  negligence  him- 
self.' It  would  therefore  appear  that,  not- 
withstanding a  statutory  duty  has  been  im- 
posed, and  there  has  been  a  failure  to  per- 
form that  duty,  yet  the  defendant  so  failing 
In  the  performance  of  the  statutory  duty  can 
avail  Iiimself  of  the  plea  of  contributory  neg- 
ligence. The  plea  of  assumption  of  risk  may 
rest  upon  a  different  basis,  and  we  do  not 
discuss  it  for  the  reason  that,  while  the 
court  refused  to  strike  out  such  plea  In  the 
answer,  yet  when  the  case  was  submitted  to 
the  Jury  the  instructions  submitted  no  such 
issue.  What  we  do  say  is  that  the  contribu- 
tory negligence  of  the  plaintiff  In  such  cases 
is  held  to  be  a  proper  defense,  and  this  in- 
struction properly  covers  that  phase  of  the 
case.    What  we  have  said  of  instruction  No. 
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3  applies  with  equal  force  to  Instruction  No. 
4.  This  Instruction  covers  the  same  ground 
as  Instruction  No.  3,  except  that  It  Is  a  little 
more  specific  in  language.  Both  cover  the 
same  proposition,  and  were  proper.  Either 
could  hare  been  omitted,  and  the  law  of 
the  case  would  have  been  properly  declared 
upon  this  point.  The  trial  court  simply  gave 
two  Instructions,  worded  somewhat  different- 
ly, covering  the  same  question.  This  Is  not 
reversible  error. 

"3.  Instruction  No.  6,  given  for  the  de- 
fendant, is  criticised.  This  Instruction 
reads:  The  court  instructs  the  jury  that, 
even  though  you  believe  from  the  evidence 
that  the  gearing  on  the  machine  in  question 
was  entirely  unguarded,  yet  if  you  further 
believe  and  find  from  the  evidence  that  the 
presence  of  said  gear  wheels  and  the  fact 
that  said  gear  wheels  were  uncovered  were 
known  to  the  plaintiff,  and  if  you  further 
believe  from  the  evidence  that  the  danger  of 
working  near  the  same  was  open  and  obvious 
and  was  known  to  plaintiff  and  was  so  ob- 
vious and  Imminent  that  a  person  of  ordi- 
nary prudence  would  not  have  continued  to 
work  near  said  gear  or  cogwheels,  then  and 
in  that  case  your  verdict  must  be  for  the 
defendant.'  This  instruction  does  not  so 
much  state  the  assumption  of  risk  as  it  does 
the  negligence  of  plaintiff  In  remaining  In 
a  place  of  obvious  and  known  danger.  The 
instruction  says:  'And  was  so  obvious  and 
imminent  that  a  person  of  ordinary  prudence 
would  not  have  continued  to  work  near  said 
gear  or  cogwheels,  then  and  in  that  case 
your  verdict  must  be  for  the  defendant.' 
This  instruction  is  really  based  upon  the 
idea  that,  if  an  employ^  knows  that  a  place 
furnished  by  the  master  Is  so  obviously  and 
imminently  dangerous  that  an  ordinarily 
-prudent  person  would  not  remain  at  work 
thereat,  then  It  Is  contributory  negligence 
upon  his  part  to  remain  there,  and  for  that 
reason  there  can  be  no  recovery.  In  the 
case  at  bar  a  photograph  of  the  situation, 
together  w^lth  oral  testimony  as  to  surround- 
ing conditions,  was  before  the  jury,  and  we 
think  the  instruction  proper. 

"4.  Plaintiff  assails  the  action  of  the  court 
in  giving  this  instruction-  'The  court  in- 
structs the  jury  that  In  a  suit  of  this  kind 
it  is  the  duty  of  the  jury  to  base  their  ver- 
dict solely  upon  the  evidence  in  the  case  and 
the  Instructions  given  by  the  court.'  There 
is  at  least  no  reversible  error  In  this  instruc- 
tion. Plaintiff  was  an  Individual,  and  de- 
fendant a  corporation,  as  shown  by  the  rec- 
ord. The  court  no  doubt  had  this  fact  in 
view,  and  In  the  use  of  the  words  'of  this 
kind'  evidently  meant  cases  wherein  an  indi- 
vidual was  on  one  side  and  a  corporation 
on  the  other.  Instructions,  differently  word- 
ed, but  conveying  the  same  idea,  have  often 
been  given  and  never  especially  condemned 
by  this  court.  Many  times  have  the  courts 
instructed  Juries  to  the  effect  that  the  fact 
that  the  plaintiff  is  an  Individual  and  the 


defendant  Is  a  corporation  should  not  be 
cbnsldered  In  making  up  their  verdict,  and 
that  their  verdict  should  be  made  up  solely 
upon  the  evidence  and  upon  the  law  as  de- 
clared In  the  Instructions,  and  we  have  never 
condemned  the  admonitions  of  the  courts  giv- 
en In  this  way.  As  we  take  It,  the  Instruc- 
tion above  Is  nothing  more  than  the  kindly 
admonition  of  the  court,  frequently  given  In 
the  manner  as  we  have  Indicated.  This  con- 
tention is  therefore  ruled  against  the  plain- 
tiff. 

"5.  In  the  course  of  the  cross-examination 
of  the  witnesses  produced  by  plaintiff  the 
court  permitted  the  defendant,  over  the  ob- 
jection of  the  plaintiff,  to  show  that  the  wit- 
nesses were  members  of  the  same  baker's 
union  to  which  plaintiff  belonged.  The  ob- 
jections were  general  ones,  and  we  might 
content  ourselves  by  saying  that  they  were 
properly  overruled  for  that  reason,  but  will 
not  so  say,  and  therefore  consider  the  mat- 
ter upon  its  merits  as  if  the  objections  bad 
been  filled  with  substantially  stated  reasons. 
In  this  we  may  violate  established  precedent, 
and  we  think  we  do  so  violate  It.  Can  we 
say  that  it  is  Improper  thus  to  inquire  of  a 
witness,  with  a  view  of  determining  the  re- 
lationship of  the  witnesses  to  the  party, 
as  tending  to  affect  the  credibility  of  their 
testimony?  We  think  not.  We  show  rela- 
tionship by  blood  or  marriage,  however  dis- 
tant, for  that  purpose.  State  v.  Miles,  189 
Mo.  530,  98  S.  W.  25.  In  this  case  it  was 
held  that  It  could  be  shown  that  the  witness 
was  a  suitor  of  defendant's  daughter  as  tend- 
ing to  affect  the  credibility  of  the  witness. 
We  show  that  the  witness  and  the  party  are 
close  friends  for  that  purpose.  We  like- 
wise .permit  it  to  be  shown  that  the  witness 
entertains  an  unfriendly  feeling  toward  the 
party  for  that  purpose.  We  cannot  blind 
ourselves  to  matters  of  public  cognizance. 
We  know  that  there  are  close  bonds  between 
members  of  unions,  as  we  know  that  there 
are  close  bonds  between  the  members  of  any 
other  secret  order.  We  know  in  the  matter 
of  unions,  although  such  unions  are  and  may 
be  proper,  that  the  purpose  thereof  Is  to 
protect  the  employ^  as  against  the  acts  of 
the  employer,  as  well  as  to  elevate  the  cause 
of  labor  Itself.  In  other  words,  there  is  a 
dual  purpose.  We  know  that  In  such  unions 
and  the  members  thereof  we  have  fellow- 
workers  in  the  same  cause,  as  is  true  of  all 
other  secret  societies,  to  which  the  general 
public  are  not  admitted.  That  there  Is  a 
brotherly  feeling  in  unions,  as  well  as  in  all 
other  secret  orders,  there  can  be  no  question. 
Common  observation  teaches  us  this.  There 
is  a  fellow-feeling  between  the  members  of 
the  Masonic  and  other  orders.  Who  ever  be- 
longed to  a  school  society  and  has  not  In 
after  years  felt  the  warmth  of  feeling  and 
friendship  In  meeting  another  member  of  the 
same  order,  although  they  were  not  together 
at  the  same  time  or  term.  Knowing  that 
these  feelings  exist,  shall  we  close  our  eyes  to 
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the  fact  that  sncih  relationship  might  influ- 
ence the  teetlmony,  and  that  ench  relatlon- 
elilp,  or  all  other  friendly  relatiooshlps, 
should  not  be  shown  upon  the  qaestion  of  the 
credibility  of  the  witness?  We  do  not  mean 
that  the  witness  is  to  l>e  necessarily  discredi- 
ted by  reason  of  the  facts,  but  we  do  mean 
to  say  that  such  facts  are  proper  to  be  con- 
sidered by  the  Jury  in  determining  the  weight 
of  the  testimony  of  soch  witness  or  witnessesL 
It  is  simply  eridence,  to  go  to  the  Jury  tar 
what  it  is  worth,  and  the  Jury  Judges  as  to 
the  probative  force  thereof.  Nor  do  we  mean 
to  say  that  unions  or  secret  orders  are  im- 
proper. What  we  do  mean  to  say  is  that 
such  relationslilp  may  be  shown,  as  was  done 
In  this  case.  On  the  other  hand,  had  there 
been  a  manufacturers'  union,  and  members 
thereof  had  been  called  for  defendant.  It 
would  hare  been  proper  to  have  inquired  of 
such  witnesses  as  to  whether  or  not  they 
belonged  to  such  union.  There  is  a  close 
community  of  interests  in  all  these  unions, 
whether  it  t>e  of  the  employ^  on  the  one  band 
or  the  employer  on  the  other.  In  each  the 
t>ondB  of  union  are  strong,  as  we  are  taught 
by  common  observation.  In  each  class  there 
Is  a  warmth  of  fellow-feeling,  going  even  be- 
yond the  mere  domain  of  friendship.  They 
have  a  common  business  purpose,  and  are 
as  closely  allied  in  the  prosecution  of  that 
purpose  as  would  be  two  partners  in  a  busi- 
ness project.  They  may  not  be  as  closely 
interested  as  are  partners,  but  they  are  In- 
terested in  the  promotion  of  a  certain  and 
definite  purpose,  and  in  that  way  would  be 
subjected  to  the  same  rule.  Certainly  it 
would  not  be  improper  to  ask  a  witness  if 
he  was  not  a  partner  of  a  party  to  a  suit. 
We  conclude  therefore  that  there  was  no  er- 
ror in  the  admission  of  this  evidence. 

"6.  As  the  case  was  never  submitted  to  the 
Jury  on  the  question  of  the  assimiptlon  of 
risk,  the  plaintiff  could  not  have  been  preju- 
diced by  the  court's  refusal  to  strike  out  that 
part  of  the  answer.  That  portion  of  the  an- 
swer was  treated  as  abandoned  in  the  submis- 
sion of  the  case.  The  plea  of  contributory 
negligence  was  sufficiently  broad  to  meet  the 
requirements  under  our  rulings,  and  there 
was  no  error  In  overruling  the  motion  to 
make  it  more  speciflc.  However,  these  mat- 
ters are  not  specially  urged  In  the  assignment 
of  errors,  and  we  may  be  going  beyond  the 
rule  to  mention  them  in  this  opinion.  They 
do  appear  In  the  record,  however.  We  have 
considered  all  questions  of  merit  raised  by 
this  record,  and  it  follows  from  what  we 
have  said  that  the  cause  was  fairly  tried  and 
submitted  to  the  Jury,  and  the  Judgment  en- 
tered upon  the  verdict  of  the  Jury  should  be, 
and  is,  affirmed." 

The  following  dissenting  opinion  was  filed 
by  WOODSON,  J.,  in  division  No.  1: 

"WOODSON,  J.  I  am  unable  to  concur  in 
the  opinion  written  herein  by  GRAVES.  J,, 


and  hereby  respectfully  submit  my  reasons 
for  such  dissent: 

"This  suit  was  instituted  in  the  circuit 
court  of  the  city  of  St  Louis  for  the  recovery 
of  $20,000  damages  for  personal  injuries  re- 
ceived by  plaintiff  through  the  alleged  neg- 
ligence of  defendant,  while  he  was  working  in 
and  about  a  dough  macliine,  operated  and 
used  in  defendant's  bakery.  The  petition 
among  other  allegations  contained  the  follow- 
ing: 'Plaintiff  further  states  that  it  was  the 
duty  of  said  defendant  company  to  safely 
and  securely  guard  the  belting,  shafting,  gear- 
ing, and  drums  of  the  establishment  when 
possible,  and  when  so  placed  as  to  be  dangw- 
ous  to  persons  employed  therein  or  thereabout 
while  engaged  in  their  ordinary  duties.  And 
that  said  defendant  company  failed  to  safely 
and  securely  guard  the  belting,  shafting,  gear- 
ing, and  drums  of  its  establishment,  and  that 
the  said  failure  was  In  this,  to  wit:  That 
said  gearing  and  cogwheels  of  the  said  dougb- 
mlxlng  machine  were  at  and  prior  to  the  9th 
day  of  November,  1903,  left  wholly  unguard- 
ed, and  that  said  gearing,  belting,  shafting, 
and  drums  were  dangeoous  to  plaintiff  and 
persons  employed  therein  or  thereabout  while 
engaged  In  their  ordinary  duties.  And  that 
said  gearing,  belting,  shafting,  and  drums 
could  easily  have  been  guarded  so  as  to  pre- 
vent injury  to  plaintiff  and  persons  while  in 
the  exercise  of  their  ordinary  dnties.  Plain- 
tiff further  states  that  defendant  negligently 
permitted  the  floor  of  said  establishment,  par- 
ticularly In  the  neighborhood  of  the  said 
dough-mixing  machine,  to  become  dangerous 
and  unsafe  for  any  person  to  walk  over,  and 
that  defendant  allowed  a  barrel  or  barrels  of 
baking  oil  to  stand  within  a  few  feet  from 
said  machine,  from  which  quantities  of  bak- 
ing oil  did  escape  and  make  the  floor  in  the 
neighborhood  of  plaintiff's  said  machine,  on 
said  9th  day  of  November,  1908,  greasy  and 
slippery  so  that  the  said  floor  could  not  be 
walked  over  without  danger  of  falling.  Plain- 
tiff further  states  that  on  or  about  the  9tb 
day  of  November,  1903,  while  plaintiff  was  in 
the  active  discharge  of  the  ordinary  duties 
of  his  employment,  and  while  plaintiff  was  in 
the  exercise  of  ordinary  care  and  prudence 
on  his  part,  plaintiff  slipped  and  fell  by  rea- 
son of  the  slippery  and  greasy  condition  of 
said  floor,  whereby  plaintiCTs  left  hand  was 
thrown  into  the  said  cogwheels  and  gearing  of 
said  dough-mlxlng  machine,  whereby  he  lost 
his  first  three  fingers  and  part  of  the  palm 
of  his  said  hand,  and  his  lltUe  finger  was  per- 
manently stiffened  and  crippled,  and  his  thumb 
was  broken  and  bent  and  permanently  stiffen- 
ed and  crippled,  and  his  entire  hand  thus  ren- 
dered forever  useless.  That  the  said  injuries 
received  by  plaintiff  were  caused  solely  by 
the  failure  of  defendant  to  guard  the  said 
gearing  and  cogwheels  of  said  dough-mixing 
machine  as  it  was  the  defendant's  duty  to  do, 
and  by  reason  of  the  defendant's  falling  to 
keep  the  floor  la  its  establishment,  in  the 
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nelgbborbood  of  said  dough-mlxing  machine. 
In  a  reasonably  safe  condition,  as  it  was 
defendant's  dnty  to  do.'  The  answer  was  a 
genaal  denial,  a  plea  of  assnmed  risks,  and 
contributory  negligence. 

"The  facta  are  few  and  simple.  The  evi- 
dence shows  that  the  defendant  was  a  cor- 
poration engaged  in  the  bakery  business,  and 
plaintiff  was  one  of  its  employes.  Among 
other  things  defendant  had  In  Its  establish- 
ment was  a  dongh  mixer  for  making  bread. 
This  piece  of  machinery  stood  on  a  base,  and 
was  some  four  feet  in  height,  with  a  table 
and  rollers  In  front  on  which  and  into  which 
the  dough  was  fed.  At  the  end  of  the  ma- 
chine and  to  the  right  thereof  there  were  two 
gear  wheels,  one  large  and  the  other  a  small 
one.  These  wheels  stood  perpendicular,  with 
the  larger  above  the  smaller,  and  with  the 
top  of  the  former  reaching  to  about  the  top 
of  the  machine  and  extending  down  to  with- 
in about  20  inches  of  the  floor.  This  wheel 
geared  with  the  small  one  at  the  lowest  point, 
and,  when  in  motion,  they  propelled  and  oper- 
ated the  dough  mixer.  Just  to  the  right  of  the 
mixer  there  was  an  aisle  some  eight  feet  in 
width;  that  in  this  aisle  next  to  the  wail  of 
the  building  was  located  a  barrel  of  oil, 
which  was  used  in  making  the  bread.  The 
oil  from  the  barrel  would  leak  out,  more  or 
less,  and  q>read  over  the  floor.  In  making 
the  bread  the  employes  would  spill  flour  upon 
the  floor,  and,  when  it  came  in  contact  with 
the  oil,  it  formed  a  dough  or  paste  which 
made  the  floor  more  or  lees  slippery.  The 
gearing  of  the  machine  was  in  no  manner  pro- 
tected or  guarded,  and,  from  the  evidence  and 
the  photograph  of  the  machine  as  preserved 
in  the  record,  it  Is  clearly  seen  that  the  gear- 
ing could  have  been  perfectly  protected  and 
guarded.  It  was  the  duty  of  the  plaintiff  to 
stand  in  front  of  the  machine  and  feed  into  it 
dough,  the  intake  of  which  was  about  three 
feet  above  the  floor.  It  was  also  plaintiff's 
duty  to  walk  along  and  across  said  aisle  to 
the  barrel  containing  the  oil,  which  was  to 
bis  right,  and  draw  therefrom  the  oil  to  use 
in  the  dough,  and  to  return  in  the  same  way 
to  his  place  of  labor.  The  evidence  tended  to 
show  that  It  was  the  duty  of  plaintiff  and 
some  other  employes  to  keep  the  aisle  clean 
and  free  from  the  oil  and  flour  which  happen- 
ed to  leak  and  to  be  spilt  upon  the  floor; 
and  that  iriaintiff  failed  to  keep  the  aisle  clean 
upon  this  occasltm.  While  walking  along  the 
slippery  aisle  the  plaintiff  in  the  performance 
of  his  duties  slipped  and  fell,  and,  in  doing 
so  his  hand  was  caught  in  the  gearing  of  the 
machine,  and  he  sustained  in  consequence 
thereof  the  Injuries  sued  for. 

"At  the  request  of  the  defendant,  and  over 
the  objections  of  the  plaintiff,  the  court  gave 
the  following  instructions :  (1)  The  court  in- 
structs the  Jury  that,  if  you  believe  from  the 
evidence  that  the  gearing  upcm  the  machine 
in  question  could  not  be  safely  and  securely 
rurded  without  materially  Interfering  with 


the  etScient  working  of  the  machine  In  ques- 
tion, then  and  in  that  case  the  failure  to  so 
guard  said  gearing  constituted  no  negligence 
on  the  part  of  defendant'  (2)  "The  court 
instructs  the  Jury  that  it  was  the  duty  of  the 
plaintiff,  while  working  in  the  vicinity  of 
the  machine  in  question,  to  exercise  ordinary 
care  for  his  own  safety ;  that  is,  such  care 
as  a  person  of  ordinary  prudence  exercises 
under  the  same  or  similar  circumstances. 
And  the  court  Instruots  the  Jury  that.  If  you 
believe  from  the  evidence  that  one  of  the 
duties  of  plaintiff  as  an  employ^  of  defend- 
ant was  to  keep  clean  the  floor  in  the  vicinity 
of  the  machine  in  question,  and  bad  the 
plaintiff  fulfilled  the  said  duty  on  the  occa- 
sion In  question  he  would  not  have  slipped, 
and  would  not  have  caught  his  hand  In  the 
gearing  In  question,  then  and  in  that  case 
your  verdict  must  be  for  the  defendant' 

"The  verdict  and  Judgment  were  for  de- 
fendant, and,  after  taking  the  necessary 
steps,  the  plaintiff  appealed  the  cause  to  this 
court 

"1.  The  plaintiff  first  insists  that  the  ac- 
tion of  the  trial  court  in  giving  Instruction 
No.  1  was  erroneous  and  did  not  correctly 
declare  the  law  to  the  Jury.  In  order  to  de- 
termine that  question  we  will  have  to  deter- 
mine the  meaning  of  section  848S,  Rev.  St. 
1899  [Ann.  St  1906,  p.  8217],  upon  which  this 
suit  Is  based.  It  reads  as  follows:  The 
belting,  shafting,  gearing  and  drums  in  all 
mnnufactnrlng,  mechanical  and  other  estab- 
lishments in  this  state  when  so  placed  as  to 
be  dangerous  to  persons  employed  therein 
or  thereabout  while  engaged  in  their  ordi- 
nary duties  shall  be  safely  and  securely 
guarded  when  possible ;  If  not  possible,  then 
notice  of  its  danger  shall  be  conspicuously 
posted  in  such  establishments.'  In  order  to 
understand  the  true  meaning  of  a  statute  we 
must  first  ascertain  what  the  law  was  upon 
that  subject  prior  to  the  passage  of  the  act, 
and  in  that  light  look  at  the  evQ  which  the 
Legislature  intended  to  abolish  by  the  en- 
actment and  then  such  construction  should 
be  given  the  act  as  will  carry  out  that  in- 
tention. This  is  one  of  the  elementary  rules 
of  construction  to  be  applied  to  statutes, 
and  Valllant,  J.,  very  clearly  and  tersely 
stated  It  in  this  language:  To  get  at  the 
true  meaning  of  language  employed  in  a 
statute  we  nmst  look  at  the  whole  purpose 
of  the  act  the  law  as  it  was  before  the  en-, 
actment  and  the  change  In  the  law  intended 
to  be  made.'  Pembroke  v.  Huston,  180  Mo., 
loc.  clt  686,  79  8.  W.  471.  Now,  what  was 
the  law  governing  master  and  servant  when 
the  servant  was  injured  by  unguarded  ma- 
chinery, prior  to  the  passage  of  the  statute 
in  question.  All  of  the  authorities  agree  that 
it  was  only  the  duty  of  the  master  to  fur- 
nish the  servant  a  reasonably  safe  place  and 
reasonably  safe  appliances  with  which  to  do 
his  work ;  and.  If  the  master  performed 
those  duties,  the  servant  could  not  recover 
damages  for  Injuries  received  in  conspquencs 
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ot coming  In  contact  with  the  machlhery; 
and  that  law  was  applicable  to  all  Injuries 
sustained  by  the  servant,  and  It  was  wholly 
Immaterial  whether  the  Injury  was  the  re- 
sult of  his  own  negligence  and  carelessness, 
or  whether  It  was  the  result  of  an  assumed 
rldc,  which  la  always  a  mere  accident,  noth- 
ing more  nor  nothing  less,  because,  where 
neither  the  master  nor  the  servant  was  guilty 
of  negligence  which  caused  or  contributed  to 
the  Injury,  then  all  the  books  hold  that  the 
injury  was  the  result  of  an  accident,  or  an 
assumed  risk,  which,  as  above  stated,  are 
one  and  the  same  thing,  and  for  neither  of 
which  Is  the  master  liable.  These  views  are 
so  elementary  and  well  grounded  in  the  Jn- 
rlsprudence  of  this  state  and  nation  that  It 
would  be  a  useless  and  a  foolish  waste  of 
time  and  energy  to  cite  authorities  In  sup- 
port thereof.  Zeis  v.  St  Louie  Brewing  As- 
sociation (Mo.  Sup.,  not  yet  officially  report- 
ed) 104  S.  W.  99;  Henry  v.  Grand  Avenue 
Ry.  Co.,  113  Mo.,  loc.  dt  537,  21  S.  W.  214. 

"That  being  the  law  governing  master  and 
servant  at  the  time  of  the  enactment  of  the 
statute,  now  let  us  see  what  evil  the  Legis- 
lature had  in  mind  and  wished  to  remedy  by 
the  passage  of  the  act.  The  statistics  and 
labor  reports  of  the  United  States  and  the 
various  states  and  territories  thereof  dis- 
close the  appalling  fact  that,  annually  there 
were  either  kUled  or  Injured,  by  various 
meana  and  In  various  ways  In  the  mines,  the 
labor  and  transportatlonal  Industries  of  this 
country,  more  than  500,000  employes,  and  out 
of  this  grew  the  saying  which  has  been  given 
such  wide  publicity  In  this  and  foreign  coun- 
tries that  'the  United  States  is  a  naUon  of 
cripples.'  Ck)ngres8  and  the  Legislatures  of 
the  various  states  and  territories  knew  those 
facts,  because  they  are  matters  of  public  rec- 
ord generally  found  In  reports  made  to  those 
bodies  by  the  proper  officials  of  each  state, 
and  are  of  common  knowledge  and  general 
understanding.  Those  bodies  who  had  knowl- 
edge of  those  facts  and  who  possessed  the 
power  and  whose  duty  It  was  to  correct  those 
evils  attempted  to  do  so  by  the  enactment 
of  appropriate  statutes,  and  as  a  result  there- 
of, the  United  States  and  almost  if  not  all  of 
the  states  and  territories  passed  statutes  In 
some  form  or  another  looking  toward  the 
correction  of  those  evils,  and  to  stop  as  near 
as  possible  the  mighty  slaughter  which  was 
going  on  In  the  industrial  Institutions  of 
this  country.  This  state  was  among  the  first 
to  enact  such  statutes,  and  In  1891  the  Legis- 
lature passed  the  act  In  question.  It  knew, 
as  this  court  knows,  from  the  reports  of  the 
tribunals  throughout  the  country,  that  most 
of  those  Injuries  arose  from  the  dangers  In- 
cident to  the  employment  and  to  the  opera- 
tion of  powerful  machinery,  where  neither 
master  nor  servant  was  guilty  of  negligence, 
but  where  both  bad  exercised  reasonable 
care. 

"We  have  ttiiia  briefly  stated  the  law  gov- 
erning master  and  servant,  the  dangers  at- 


tending the  servant  in  the  performance  of 
his  duties  to  the  master,  as  well  as  the  dan- 
gers Incident  to  the  operation  of  powerful 
and  dangerous  machinery.  These  dangers 
were  the  subjects  to  which  the  statute  re- 
lates, and  we  will  now  examine  It  and  try 
and  ascertain  what  object  the  Legislature 
had  In  mind  and  intended  to  accomplish  by 
passing  the  act  It  requires  all  belting,  shaft- 
ing, gearing,  and  drums  contahied  in  all 
manufacturing,  mechanical,  and  other  Insti- 
tutions when  so  placed  as  to  be  dangerous 
to  the  employes  working  therein  or  there- 
about while  engaged  in  the  discharge  of 
their  duties,  to  be  safely  and  securely  guard- 
ed when  i)o8slble.  If  not  possible,  then  no- 
tice of  Its  dangers  shall  be  conspicuously 
posted  in  such  establishment  When  we  read 
this  entire  section  in  the  light  of  what  the 
common  law  was  upon  the  subject  prior  to 
Its  enactment  and  the  evils  that  existed 
thereunder.  It  Is  perfectly  clear  that  It  was 
the  Intention  of  the  Legislature  to  change 
the  common  law  governing  master  and  serv- 
ant which  only  required  him  to  furnish  the 
servant  a  reasonably  safe  place  and  Instru- 
mentalities with  which  to  perform  his  duties, 
and  to  establish  instead  thereof  a  much 
higher  standard  of  duty  upon  the  master. 
The  day  after  this  statute  went  Into  effect 
and  operation  the  master  no  longer  discharg- 
ed his  full  duty  to  his  employes  by  furnish- 
ing them  with  a  reasonably  safe  place  In 
which  to  work  and  reasonably  safe  means 
with  which  to  perform  their  work,  but  be 
bad  to  go  much  further  than  that  and  was 
required,  where  It  was  possible,  to  safely  and 
securely  guard  all  gearing  and  drums  when 
placed  so  as  to  be  dangerous  to  the  employes. 
The  gearing  In  this  case  falls  within  the  let- 
ter and  spirit  of  the  statute,  and  was  so 
placed  as  to  make  it  dangerous  to  the  em- 
ployes, as  much  so  as  any  piece  of  gearing 
that  could  be  pointed  out  in  any  such  Insti- 
tution. Conceding  that  to  be  true,  and  we 
presume  it  will  not  be  controverted,  had  de- 
fendant discharged  his  full  duty  to  plaintiff, 
at  the  time  he  was  Injured,  gauged  by  the 
standard  of  duty  Imposed  upon  him  by  this 
statute?  Clearly  not.  The  gearing  was  so 
placed  as  to  be  dangerous  to  plaintiff  In  the 
discharge  of  his  duties  to  the  master,  and 
the  record  conclusively  shows,  beyond  con- 
tradiction, that  It  was  not  <mly  possible  to 
safely  and  secnrely  guard  It  but  It  could 
have  been  done  easily,  readily,  and  we  dare 
say  at  but  little  cost,  not  to  exceed  $4  or  $5. 
Any  ordinary  mechanic,  or  even  a  'Jack  at 
all  trades,'  In  a  very  short  time  could  have 
taken  two  pieces  of  gas  pipe  about  4^  feet 
long  and  one  about  2\t,  feet  in  length  and 
screwed  them  together  In  the  form  of  a  rec- 
tangle with  an  opea  base,  and  then  placed  It 
over  the  gearing  and  fastened  the  other  ends 
of  the  pipes  to  the  floor,  and  then  covered 
the  rectangle  thus  formed  with  a  piece  of 
sheet  Iron  or  other  suitable  material.  He 
could  thereby  have  safely  and  securely  guard- 
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€d  the  gearing  wttbont  interfering  In  the 
remotest  with  the  working  efficiency  of  the 
machine,  and  could  hare  thereby  completely 
abolished  or  removed  the  danger  which  is 
pointed  out  by  the  statute  in  express  terms, 
and  condemned  thereby;  but  this  was  not 
done^  The  defendant  continued  to  operate 
Its  machinery  Just  as  it  had  done  before  the 
enactment  of  the  statute. 

"In  our  judgment  this  is  one  of  the  wisest 
and  most  humane  statutes  to  be  found  upon 
our  statute  books,  and  should  be  given  a 
broad  and  liberal  Interpretation  because  it  is 
remedial   and   highly   salutary.    Intended   to 
protect  the  employes  from  just  such  injuries 
as  the  one  sustained  by  plaintiff  In  this  case. 
The  Legislature  knew  that  the  human  mind 
and  conduct  were  such  that  a  servant,  when 
in  the  performance  of  his  duties  to  his  mas- 
ter, surrounded  by  dangerous  machinery  in 
motion,  with  his  mind  concentrated  upon  bis 
work,  oblivious  to  bis  surroundings,  is  liable 
to  slip  or  take  a  misst^  and  fall  Into  the 
revolving  machinery,  or  thoughtlessly  thrust 
bis  hand  or  other  porttcm  of  his  body  into 
the  gearing  or  other  portion  of  the  machin- 
ery, and.  If  not  "safely  and  securely  guard- 
ed,' he  would  in  consequence  thereof  receive 
injuries  of  a  serious  character.    It  was  the 
intention  at  the  Legislature,  and  the  object 
and  the  purpose  of  the  statute,  to  put  a  stop 
to  all  such  injuries  which  grow  out  of  such 
Inattention,  inadvertence,  mishaps,  or  acci- 
dents;   that  is,  such  acts  of  omission.    This 
is  clearly  manifested  and  emphasized  by  the 
last  clause  of  this  section  of  the  statute.  The 
Legislature  was  so  solicitous  of  those  matters 
and  of  the  safety  of  the  employes  of  such  In- 
stitutiona  that  it  required  by  this  last  clause 
that,  when  it  was  impossible  for  the  master 
to  safely  and  securely  guard  the  machinery 
mentioned,  notice  of  such  dangers  should  be 
consplctionsly  posted  in  such  establishments, 
evidently  for  the  purpose  of  continuously  and 
potently  calling  their  attention  to  the  dan- 
gers  surrounding  them,  and  thereby   make 
them  more  watchful  of  the  machinery,  and 
careful  In  their  actions  and  motions  about  It. 
So,  in  brief,  the  rationale  of  the  statute  is 
this:    That,  where  it  is  possible  to  do  so, 
the  master  must  safely  and  securely  guard 
the  belting,  shafting,  gearing,  and  drums  in 
his  tostltntlon ;    but,  when  that  is  impossi- 
ble, then  he  must  give  the  required  notice. 
This  increases  the  degree  of  care  required  of 
tbe   master   regarding  those  matters   from 
reasmiable  care  to  an  absolute  duty  to  safely 
and  securely  guard  such  gearing,  etc.,  where 
it  is  possible  to  do  so  without  materially  in- 
terfering wttb  the  working  efficiency  of  the 
machinery  of  the  institution,  but,  if  that  is 
impossible,  then  he  must  post  the  required 
notice ;  and,  if  he  fails  in  the  performance  of 
those  duties,  then  the  burden  rests  upon  him 
to  show  that  the  servant  was  guilty  of  such 
contributory  negligence  that  he  would  have 
been   injured   in   conseqnence   thereof   even 
tboni^  the  searing,  ete.,  bad  been  so  guard- 


ed,  or  that  the  notice  had  been  properly  post- 
ed. It  should  be  borne  In  mind,  however, 
that  this  statute  in  no  manner  increases  or 
diminishes  the  degree  of  care  the  master 
owes  his  servant,  except  in  regard  to  the 
specific  matters  mentioned  therein. 

"In  view  of  these  observations  as  to  the 
meaning  of  the  statute,  let  us  examine  the 
Instructions  given  by  the  codrt  on  behalf  of 
the  defendant  In  this  Case.  The  first  Instruc- 
tion given  told  tbe  Jury  In  effect  that.  If  they 
believed  from  the  evidence  that  the  gearing 
of  the  dough  machine  could  not  be  safely  and 
securely  guarded  without  materially  inter- 
fering with  Its  working  efficiency,  then  they 
should  find  for  the  defendant  This  instruc- 
tion Is  erroneous,  for  the  reasons,  first,  be- 
cause there  is  no  evidence  in  the  record  upon 
which  to  base  It  or  to  warrant  the  court  in 
submitting  that  issue  to  the  Jury.  It  was  not 
<«ly  possible  to  so  guard  the  gearing  of 
the  machine,  bat  the  physical  facts  of  the 
case  show  beyond  question  that  any  ordi- 
nary mechanic  at  a  trifling  cost  could  have 
easily  constructed  a  safe  guard  therefor,  which 
would  not  have  Interfered  In  the  remotest 
degree  with  the  operation  of  the  machine. 
This  court  has  many  times  held  that  'words 
cannot  be  believed  when  contradicted,  as 
they  are,  by  the  physical  facts.  Neither 
courts  nor  Juries  should  be  required  to  base 
their  actions  or  belief  on  physical  Impossibili- 
ties.' State  T.  Turlington,  102  Mo.,  loc.  clt 
663,  15  S.  W.  141 ;  State  ▼.  Anderson,  89  Mo., 
loc.  dt  832,  1  S.  W.  135;  State  v.  Bryant, 
102  Mo.,  loc.  dt  82,  14  S.  W.  822.  A  simple 
glance  at  the  photograph  of  the  machine  and 
Ita  gearing  shows  conclusively  that  it  could 
have  been  easily  guarded  without  Interfering 
in  the  remotest  degree  with  the  working  ef- 
ficiency of  the  machine.  And,  second,  tbe 
Instruction  is  erroneous  because  it  is  no  de- 
fense under  tills  statute  to  show  that  It  was 
Impossible  to  safely  guard  the  gearing  of  the 
dough  machine  without  It  Is  further  sliown 
that  the  master  properly  posted  the  notice 
required  by  the  stetnte,  and  in  this  case 
there  is  no  pretense  that  such  notice  was 
posted.  Conceding  for  the  argument's  sake 
that  it  was  Impossible  to  safely  guard  the 
gearing  without  materially  interfering  with 
tbe  working  efficiency  of  the  dough  mixer, 
how  can  it  be  declared  as  a  matter  of  law 
that  the  plaintiff  would  have  been  injured, 
even  though  the  notice  had  been  posted  as 
required  by  the  statute?  That  Is  the  plain 
meaning  of  tbe  instruction,  and,  In  effect  so 
told  the  jury,  becanse  It  omits  to  tell  the  Jury 
that  the  notice  was  not  posted,  and  that  In 
that  case  it  was  a  question  for  them  to  deter- 
mine from  all  the  evidence  and  facte  and  cir- 
cumstances whether  or  not  the  Injury  would 
have  occurred  even  though  the  notice  had 
been  posted.  The  jury  might  well  have  found 
that  the  plaintiff  would  have  been  guarded  in 
his  movemento  bad  he  been  continuously 
warned  of  the  dangers  snrroundl^  him.    Not 
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only  tbat,  the  Legislature  bas  Bald  In  no  nn- 
certain  terms  that  notice  sbould  be  posted, 
and  tbere  can  be  no  doubt  but  wbat  the  In- 
tention of  tbe  Legislature  was  to  continuously 
call  tbe  attention  of  tbe  employe  to  tbose  dan- 
gers, and  tbereby  cause  him  to  be  more  vigi- 
lant and  careful  of  bis  movements  and  safety. 
'A  thing  which  Is  In  the  intention  of  makers 
of  tbe  statute  Is  as  much  of  tbe  statute  as  if 
it  were  written  In  the  letter.'  Reddlck  t. 
Walsh,  15  Mo.  519.  We  are  therefore  clear- 
ly of  tbe  opinion  tbat  said  Instruction  does 
not  properly  declare  tbe  law  as  stated  in  the 
statute. 

"But  tbe  defendant  Insists  that,  even 
though  Its  said  Instruction  is  erroneous  in  tbe 
manner  above  stated,  yet  it  contends  tbat 
plaintiff  Is  In  no  position  to  take  advantage 
of  those  errors,  because  Instruction  No.  1, 
asked  by  himself  and  given  by  tbe  court,  is 
subject  to  the  same  objections,  and  that  he 
led  tbe  court  Into  the  commission  of  tbe  er- 
ror, and  tbat  he  should  not  now  be  heard  to 
complain  of  tbe  action  of  tbe  court  which  was 
brought  about  at  his  own  solicitation.  After 
a  careful  reading  of  plaintiff's  said  Instruc- 
tion, we  are  of  tbe  opinion  that  it  is  subject 
to  tbe  same  objections  which  be  urges  against 
defendant's  first  instruction,  and  for  that 
reason,  under  the  well-established  law  of  this 
state,  he  is  In  no  position  to  complain  of  tbe 
errors  pointed  out  In  defendant's  instruction. 
A  par^  cannot  complain  of  sb  instruction 
which  Is  In  harmony  with  one  given  at  bis 
own  request.  Thorp  v.  Missouri  Pacific  Ry. 
Co.,  89  Mo.  660,  2  S.  W.  3,  58  Am.  Rep.  120. 

"2.  Tbe  plaintiff  next  complains  of  tbe 
court  for  giving  Instruction  No.  8  on  behalf  of 
defendant.  This  instruction  in  effect  told  tbe 
jury  that  It  was  tbe  duty  of  plaintiff  while 
working  in  the  Ticinity  of  tbe  machine  to 
ezerdse  ordinary  care  for  bis  own  safety,  and 
that.  If  they  found  that  it  was  his  duty  to 
keep  tbe  aisle  clean,  and,  had  he  done  so,  he 
would  not  have  slipped  and  been  injured, 
then  they  would  find  for  tbe  defendant. 
There  are  three  fatal  objections  to  this  In- 
struction. In  tbe  first  place  It  completely 
Ignores  tbe  statute  upon  wUch  this  case  Is 
bottomed,  and  which  establishes  tbe  degree 
of  care  required  of  defendant  toward  plaintiff 
regarding  tbe  placing  of  secure  guards  around 
the  gearing  In  its  establishment,  and  told  the 
jury  that,  if  be  fall  to  exercise  ordinary 
care  under  tbe  circumstances  for  bis  safety, 
then  they  would  find  for  tbe  defendant 
Wbat  were  the  circumstances?  Exposed 
gearing,  which  was  so  placed  by  defendant  as 
to  endanger  tbe  safety  of  plaintiff.  In  tbat 
case  tbe  statute  expressly  commands  tbe  de- 
fendant to  securely  guard  it,  but  be  neglected 
to  do  It  Had  be  done  so  tbe  Injury  might 
not  have  occurred.  In  any  event  it  should 
have  been  left  to  the  jury  to  have  said  wheth- 
er or  not  that  plaintiff's  negligence  was  of 
such  a  chaf acter  as  would  have  caused  tbe 
injury   even   though  the  gearing  bad  been 


guarded  as  required  by  tbe  statate.  This  In- 
struction of  defendant  is  based  vpon  the 
theory  that  tbe  common  law  prescribed  tbe 
standard  of  dn^  the  defendant  owed  the 
plaintiff  in  this  case.  That  Is  not  tbe  law. 
Section  6433  prescribed  a  much  higher  degree 
of  duty  to  be  exercised  by  defendant  toward 
the  plaintiff  than  did  tbe  common  law.  Un- 
der the  common  law  tbe  defendant  was  re- 
quired to  furnish  plaintiff  only  a  reasonably 
safe  place  in  which  to  work  and  reasonably 
safe  means  with  which  to  perform  his  duties, 
while  the  statutes  require  the  defendant  to 
safely  and  securely  guard  the  gearing  when 
possible,  and,  if  Impossible,  then  to  con- 
spicuously poet  a  notice  calling  attention  to 
the  dangers.  As  a  corollary  to  tbat  Increased 
duty  of  defendant,  the  care  of  the  plaintiff 
was  correspondingly  decreased,  and  tbe  jury 
should  have  been  told  so  in  no  uncertain 
words.  The  effect  of  the  instruction  given  Is 
to  completely  emasculate  and  nullity  tbe 
statute,  violate  tbe  legislative  intention,  and 
to  direct  the  Industrial  Instltutlotns  of  this 
country  to  march  on  and  continue  the  fright- 
ful and  appalling  slaughter  of  human  beings. 
It  was  tbe  Intention  of  tbe  Legislature  by  this 
statute  to  put  a  stop  to  this  great  pacrlflce  of 
human  life  upon  the  altars  of  industry  as  far 
as  It  is  possible  by  requiring  the  shafting, 
belting,  gearing,  and  drums  of  such  institu- 
tions to  be  safely  and  securely  guarded  where 
It  was  possible  to  do  so;  and  we  think  tbat 
it  is  tbe  plain  duty  of  tbe  courts  to  give 
tbat  statute  the  broadest  and  most  liberal 
interpretation,  In  order  to  carry  out  the 
humane  purposes  thereof. 

"Tbe  second  error  contained  In  this  Instruc- 
tion Is  couched  in  that  part  which  told  the 
jury  that  if  they  found  from  tbe  evidence 
tliat  it  was  plaintiff's  duty  to  keep  clean  tbe 
floor  in  question,  and  tiad  he  done  so  be 
would  not  have  fallen  and  would  not  have 
been  Injured,  then  they  would  find  for  the  de- 
fendant Clearly  tbe  failure  of  the  plaintiff 
to  keep  clean  tbe  floor  along  the  aisle  was, 
at  most  only  an  inducing  or  remote  cause  of 
the  injury,  while  tbe  direct  and  proximate 
cause  thereof  was  clearly  tbe  failure  of  tbe 
defendant  to  safely  and  securely  guard  tbe 
gearing.  It  is  perfectly  clear  that  bad  the 
defendant  'safely  and  securely  guarded'  the 
gearing  In  question,  and  tbere  Is  not  a  shadow 
of  doubt  but  wbat  it  could  have  been  done, 
the  Injury  would  not  have  occurred,  not- 
withstanding tbe  fact  tbat  plaintiff  failed  to 
clean  the  floor  and  fell  in  consequence  there- 
of. The  law  in  this  state  Is  well  settled 
tbat  unless  tbe  acts  of  tbe  Injured  party 
are  tbe  direct  and  proximate  cause  of  his  in 
jury,  the  party  occasioning  tbe  injury  will 
not  be  excused  on  tbe  ground  of  contributory 
negligence.  Kennayde  v.  Pacific  R.  R.  Co.. 
46  Mo.  260 ;  Meyers  v.  Railroad,  69  Mo.  22a 
'Mere  negligence  without  any  resulting  dam- 
ages can  no  more  be  pleaded  as  contributory 
negligence  to  defeat  an  action  than  it  can  be 
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charged  u  an  orlginal  cause  of  action.'  Dick- 
son T.  Railway,  124  Mo.  140,  27  S.  W.  476,  25 
L.  R.  A.  Sao,  46  Am.  St  Rep.  429.  And  this 
court  baa  many  times  held  that,  'though  the 
plaintiff  was  guilty  of  negligence  which  re- 
motely contributed  to  the  injniy,  yet.  If  the 
defendant  conld  by  the  exercise  of  ordinary 
care  and  prudence  have  prevented  it,  he  Is 
liable.'  Kennedy  ▼.  North  Mo.  Ry.  Co.,  36 
Mo.  851 ;  McKeon  t.  Citizens'  Ry.  Co.,  42  Mo. 
79;  Morrlsaey  v.  Wiggins  Ferry  Co.,  43  Mo. 
880,  W  Am.  Dea  402 ;  Fitch  v.  Pacific  R.  R 
0>.,  45  Mo.  322 ;  Bnrham  v.  St  Louis  Ry.  Co., 
S6  Mo.  338;  Walsh  v.  Miss.  Trans.  Co.,  52 
Mo.  434;  Wbalen  ▼.  St  Louis  Ry.  Co.,  60 
Mo.  823;  Moore  ▼.  Kansas  aty  Ry.  Co.,  126 
Mo.  265,  29  S.  W.  9.  Can  it  be  seriously 
contended  that  defendant  could  not  have  pre- 
vented this  Injury  by  "safely  and  securely 
guarding'  the  gearing  in  question?  The 
simple  asking  of  the  question  carries  with  it 
Its  own  answer:  'No.'  Or  can  it  be  seriously 
argued  that  plaintiff's  failure  to  clean  the 
floor  was  more  than  an  Inducing  or  a  re- 
mote cause  of  the  injury  within  the  meaning 
of  the  above  adjudications  of  this  court? 
We  think  not  By  the  exercise  of  the  slight- 
est care  defendant  could  have  prevented  the 
Injury  by  placing  the  guards  about  the  gear- 
ing as  the  statute  in  express  terms  required 
It  to  do. 

"The  third  error  contained  It  this  instruc- 
tion consists  in  telling  the  jury  that.  If  they 
believe  that  one  of  the  duties  of  the  plaintiff 
was  to  keep  clean  the  floor  of  the  building, 
'and  bad  the  plaintiff  fulfilled  the  said  duty 
on  the  occasion  In  question  he  would  not 
have  slipped  and  would  not  have  canght  his 
hand  in  the  gearing  in  question,'  then  they 
should  flnd  for  the  defendant  By  the  use  of 
the  language  quoted  the  Instruction  assumed 
the  plaintiff  did  not  fulfill  his  duty  by  keep- 
ing clean  the  floor  in  question.  That  ques- 
tion was  one  of  the  essence  of  the  case,  as  It 
was  presented  to  the  jury  to  pass  upon,  and. 
If  It  should  become  material  In  the  next  trial 
of  the  cause.  It  should  be  left  to  the  jury 
to  say  whether  or  not  he  kept  the  floor  clean, 
and  the  court  should  not  either  in  express 
words  nor  by  implication  tell  the  jury  that 
any  Issuable  fact  is  or  Is  not  established  when 
there  is  evidence  on  both  sides  of  the  proposi- 
tion. 

"Instruction  No.  4  given  on  behalf  of  plain- 
tiff Is  subject  to  the  same  objections  as  those 
pointed  out  In  instruction  No.  3,  above  men- 
tioned. 

"3.  Instruction  No.  6,  given  at  the  request 
of  defendant,  told  the  jury  that,  if  the  gear^ 
Ing  was  unguarded,  and  plaintiff  knew  that 
fact,  and  that  the  danger  thereof  was  so  ob- 
vious and  imminent  that  a  person  of  ordinary 
pmdence  would  not  have  continued  to  work 
near  said  gear  wheels,  then  the  jury  should 
flnd  for  the  defendant.  The  vice  of  this  in- 
struction Is  that  It  has  not  a  scintilla  of  evi- 
dence upon  which  to  rest  While  it  is  al- 
ways dang'ions  to  work  about  machinery  in 


operation,  yet  there  is  not  a  particle  of  evi- 
dence which  tended  in  the  remotest  degree  to 
show  that  the  danger  was  so  'obvious  and  Im- 
minent' that  a  person  of  ordinary  prudence 
would  not  have  continued  In  the  employ- 
ment of  the  defendant  on  that  account ;  but, 
upon  the  other  hand,  the  evidence  and  a  pho- 
tograph of  the  machine  preserved  in  the  rec- 
ord show  that  the  gearing  consisted  simply 
of  two  cogwheels,  one  large  and  the  other  a 
small  one,  that  they  were  flrmly  and  secure- 
ly fastened  to  the  end  of  the  dongh-mlxlng 
machine  at  which  plaintiff  worked,  and  just 
to  his  right,  and  one  geared  Into  the  other, 
and,  when  In  motion,  they  propelled  the  ma- 
chine. The  evidence  also  shows  that  plaintiff 
actually  worked  at  this  identical  machine 
three  years  prior  to  this  injury,  without  be- 
ing hurt  thereby.  If  it  wero  not  for  said 
section  6433  of  the  statutes,  and  if  the  com- 
mon law  still  governed  such  cases,  could  it 
be  logically  contended  under  the  showing 
made  by  this  record  that  the  dangers  inci- 
dent to  its  operation  were  so  obvious  and  im- 
minent that  the  law  would  deny  plaintiff  alt 
relief,  because  he  remained  In  the  employ 
of  defendant,  if  he  otherwise  had  made  out 
a  prima  facie  case?  Clearly  not  Nor  do  we 
believe  In  the  absence  of  the  statute  mention- 
ed the  defendant  would  have  been  guilty  of 
any  negligence  whatever  in  furnishing  plain- 
tiff this  identical  machine  with  which  to  per- 
form his  duties.  In  other  words,  suppose  for 
the  present  we  eliminate  the  statute  from  the 
case,  and  suppose  the  plaintiff  had  presented 
this  identical  case  upon  the  identical  evidence 
preserved  In  this  record,  then  could  It  even  be 
seriously  contended  that  the  plaintiff  had 
made  out  a  prima  facie  case  and  was  entitled 
to  go  to  the  jury?  Unquestionably  we  think 
not,  and.  If  that  be  true,  then  how  much  less 
merit  Is  there  in  the  defendant's  contention 
that  there  was  evidence  in  the  case  which  jus- 
tified the  court  in  submitting  to  the  jury  the 
question  of  'obvious  and  imminent  dangers.' 
The  law  is  well  settled  that,  even  though  the 
machinery  Is  dangerous,  yet  if  it  'is  not  so 
much  so  as  to  threaten  Immediate  Injury,  or 
where  It  is  reasonable  to  suppose  that  It  may 
be  safely  used  with  great  caution  or  skill,' 
then  it  is  not  negligent  on  the  part  of  plain- 
tiff to  continue  in  the  employment  Stoddard 
V.  St.  Louis  Ry.  Co.,  65  Mo.  521 ;  Thorp  v. 
Railroad,  89  Mo.,  loc.  dt  662,  2  S.  W.  3. 
There  was  no  evidence  in  this  case  to  take 
plaintiff's  case  out  of  the  rule  above  quoted, 
and  for  that  reason  the  sixth  instruction  giv- 
en for  defendant  should  have  been  refused. 
"4.  Plaintiff  lastly  hisists  that  the  court 
erred  in  permitting  counsel  for  defendant  to 
nik  the  witnesses  for  the  plaintiff  if  they  and 
the  plaintiff  were  not  members  of  the  same 
baker's  union,  and  in  requiring  them  to  an- 
swer the  questions.  This  evidence  was  ad- 
mitted for  the  purpose  of  showing  the  relation 
that  existed  between  the  plaintiff  and  his  wit- 
nesses, In  order  that  the  jury  might  take  that 
fact  into  consideration  in  determining  what 
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weight  it  Bbonld  glre  to  their  testimony. 
Sach  evidence  Is  always  admissible. 

"Because  of  the  errors  herein  pointed  oat 
committed  by  the  trial  court,  I  think  the 
Judgment  should  be  reversed,  and  the  cause 
remanded  for  a  new  trial." 

Selden  P.  Spencer  and  Adolph  Onmd,  for 
appellant  Wise  &  McNulty  and  Seddon  & 
Holland,  for  respondent 

FEB  CTTBIAM.  The  foregoing  opinion  by 
OBAVES,  J.,  in  division  No.  1,  is  adopted  as 
the  opinion  of  this  court  In  this  OANTT, 
C.  J.,  and  BUBGESS,  VALLIANT,  and 
LAMM,  JJ.,  concur.  FOX,  J.,  concurs  in  the 
result  WOODSON,  J.,  dissents  hi  separate 
opinion. 


BOATMEN'S  BANK  v.  GILLESPIE  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Dee.  24,  1907.     Behearing  Denied  Feb.  18, 

190S.) 

1.  COBTOBATIORS— DUBATIOn. 

As  natural  persons  organizing  coriMrations 
are  merged  In  the  corporate  body,  the  life  of  a 
corporation  in  no  way  depends  on  the  life  of  its 
incorporators. 

[Hd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  |  104.] 

2,  Samk— Oboarizatioii. 

When  the  certificate  of  incorporation  is 
issued  by  the  Secretary  of  State  and  delivered  to 
and  accepted  by  the  corporation,  the  individual- 
ity of  the  incorporators  as  such  is  merged  in 
the  corporation. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  liZ,  Corporations,  §|  1,  103.] 

8.    SAMB— EVIDENCK  or  COBPORATE  EXISTENCE. 

Under  Bev.  St  1899,  |  955  [Ann.  St  1906, 
p.  857],  providing  that  the  certificate  of  the 
Secretary  of  State  under  seal  that  a  corporation 
has  been  duly  organized  shall  be  taken  in  all 
the  courts  in  the  state  as  evidence  of  the  cor- 
porate existence  of  such  corporation,  if  the  ar- 
ticles of  association  on  their  face  conform  to  the 
requirements  of  law  the  Secretary  need  not  in- 
quire as  to  the  truth  of  the  statements  in  the 
articles. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  12,  Corporations,  S|  111-117.] 

4.  Saub— Besidence  of  Ircobpobatobs. 

Where  citizens  of  one  state  desire  to  do 
business  under  a  charter  obtained  in  another 
state,  whose  laws  seem  to  them  more  favorable 
than  the  laws  of  the  state  in  which  they  reside, 
they  may  incorporate  under  the  laws  of  that 
state  by  complying  therewith. 

[EJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  12,  Corporations,  S  15-] 

5.  Same — Pi.ace  ot  EexABLisHiNo  OmcE. 

Where  a  corporation  from  necessity  estab- 
lished its  office  In  a  building  situated  on  the 
state  line,  it  is  no  objection  to  its  corporate 
existence  that  the  clerioU  work  is  performed  in 
that  portion  of  the  building  outside  of  the  state, 
especially  where  the  stockholders'  and  directMr 
meetings  aie  held  within  the  state. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  12,  Corporations,  {{  143-147.] 

Q.  Sahe. 

In  the  absence  of  any  statute  or  by-laws 
to  the  contrary,  a  corporation  may  hold  its 
meetings  and  transact  any  corporate  business 
outside  of  the  state  in  which  it  was  organized. 
[Ed.  Note.— For  cases  in_poiut  see  Cent  Dig. 
ToL  12,  CorporaUons,  §{  143-147.] 


7.  Samb— Validitt  op  Ircobpobatior. 

In  Investigating  and  passing  on  the  valid- 
ity of  the  organization  of  a  corporation,  the 
court  will  not  examine  into  its  methods  of  doing 
business  or  any  acts  of  the  stockholders  occur- 
ring after  the  issue  of  the  certificate  of  incor- 
poration. 

8.  SaMB— AOCKPTANOB  OF  CHABTEB. 

Though  the  acceptance  of  a  corporate  dar- 
ter is  necessary,  sncii  acceptance  is  sufficiently 
shown  by  corporate  acta  under  it. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  12,  Corporations,  If  3&-45.] 

0.  Same— SuBBCBiPnoN  fob  Stoc^. 

Where  an  incorporator  subscribed  as  trustee 
fw  corporate  stock  in  the  name  of  persons  for 
whom  oe  was  not  in  fact  trustee,  ne  thereby 
bound  himself  personally  for  the  stock  thus  sub- 
scribed, whether  he  believed  be  was  trustee  or 
not 

[Bid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  12,  Corporations,  I  282.] 

10.  Same  —  QoxanoNiRO  Oobpobatb  Ezist- 

BHCE. 

The  fact  that  a  coriwration  was  wrecked  by 
the  fraud  of  one  who  had  no  interest  in  the 
corporation,  except  to  the  extent  of  a  small  por- 
tion of  the  corporate  stock  purchased  after  it 
had  been  issued,  does  not  show  want  of  legal 
corporate  existence. 

11.  Same- Motive  of  Incobpobation. 

The  motives  of  incorporators  in  obtaining 
a  charter  will  not  be  inquired  into  in  an  action 
against  the  individuals  on  the  indorsement  ol  a 
note  by  the  corporation. 

12.  Sake. 

Where  a  corijoration  was  completely  organ- 
ized with  all  its  stock  issued  and  paid  for,  and 
having  a  board  of  directors,  officers,  and  an  of- 
ficial seal,  objection  to  corporate  enstence  can- 
not be  made  on  the  ground  that  the  charter 
"did  not  fit  the  parties  to  the  articles"  of  in- 
corporation. 
18.  Saue— Estoppel  to  Question  Existence. 

The  purchaser  of  a  note  indorsed  as  by  a 
corporation  is  estopped  to  deny  the  corporate 
existence  of  such  indorser. 

[Ed..  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  12,  Corporations,  §S  83-90.] 

14.  Saicb  — Who  Mat  Question  Cobpobate 

Existence. 

Since  the  certificate  of  incorporation  issued 
by  the  Secretary  of  State  is  a  final  determina- 
tion of  the  corporation's  right  to  do  business  as 
such,  the  state  only  by  a  direct  proceeding  can 
question  its  corporate  existence  or  its  right  to  do 
business  as  a  corporation,  even  though  fraud 
should  be  practiced  on  the  Secretary  of  State  in 
obtaining  the  certificate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  H  77-80.] 

Appeal  from  Circuit  Court,  Jackson  Coim- 
ty;  Shannon  C.  Douglass,  Judge. 

Action  by  the  Boatmen's  Bank  against 
Thomas  E.  Gillespie  and  others.  From  a 
Judgment  for  plalntUE,  defendants  appeaL 
Reversed. 

Lathrop,  Morrow,  Fox  ft  Moore,  C.  O. 
Tichenor,  James  P.  Gilmore,  and  George  J. 
Mersereau,  for  appellants.  I.  N.  Watson,  for 
respondent 

BURGESS,  J.  This  is  an  action  on  two 
promissory  notes,  each  for  $8,000,  upon  which 
plaintiff  se^s  to  recover  Judgment  against 
the  defendants  Individually,  as  members  of 
the  A.  J.  Gillespie  Commission  Company,  on 
the  ground  that  said  commission  company, 


Digitized  by 


Google 


M&) 


BOATMBN'S  BANK  t.  QILLESPIB. 


75 


which  Indorsed  and  sold  said  notes,  never  be- 
came a  corporation.  Tlie  petition  Is  in  two 
counts,  the  first  count  of  which  states:  That 
on  October  IS,  1898,  one  G.  G.  Gillette  and 
J.  8.  Holllnger.  G.  H.  Patterson,  E.  C.  HoUin- 
ger.  Job.  Z.  Reed,  A.  T.  Holllnger,  and  O.  Ia 
Thisler  made,  executed,  And  delivered  to  the 
above-named  defendants,  under  the  name  and 
style  of  the  A.  J.  Gillespie  Commission  Com- 
pany, their  negotiable  promlssoiy  note  as 
follows:  "$8,000.00.  Boatmen's  Bank.  Octo- 
ber 15,  1898.  One  hundred  and  twenty  days 
after  date,  without  grace,  for  value  received, 
we  jointly  and  severally  promise  to  pay  to  the 
order  of  the  A.  J.  Gillespie  Commission  Ca 
«ight  thousand  and  no/^o*  dollars,  at  the  of- 
fice of  the  A.  J.  Gillespie  Commission  Com- 
pany, Live  Stock  Exchange,  Kansas  (Sty> 
Kansas,  with  Interest  at  the  rate  of  8  per 
cent  per  annum  from  maturity.  We,  the 
makers,  indorsers,  grantors,  assignors,  and 
sureties,  severally  waive  the  l>eneflta  of  the 
exemption  laws  of  the  states  and  territories 
of  the  United  States,  and  also  severally 
waive  presentment  for  payment,  demand,  pro- 
test and  notice  of  protest  for  nonpayment  of 
this  note,  and  all  defense  on  the  ground  of 
any  extension  of  the  time  for  its  payment 
that  may  be  given  by  its  holders  to  the  maker 
or  makers  thereof,  or  to  any  Indorser  or 
surety.  G.  G.  Gillette.  P.  O.  Address,  Wood- 
bine. Kan.  Due  Feb.  12,  1899."  Indorsed 
across  the  back  as  follows:  "The  A.  J.  Gil- 
lespie Com.  Co..  by  J.  S.  Holllnger,  Ft"  That 
prior  to  October  19,  1898,  the  said  A.  J. 
Gillespie  Commission  Company,  for  value  re- 
ceived, indorsed  across  the  back  of  said  npte 
the  following:  "The  A.  J.  Gillespie  Commis- 
sion Co.,  by  J.  S.  Holllnger,  Pt"— and  de- 
livered said  note  to  the  Hocker,  Arnold  & 
Woodson  Brokerage  Company,  and  that  on 
October  19.  1898,  said  Hocker,  Arnold  ft 
Woodson  Brokerage  Company,  for  value  re- 
ceived, sold  said  note  to  plaintiff,  who  ever 
since  said  date  has  been  the  owner  and  hold- 
er thereof.  That  notice  of  protest  was  ex- 
pressly waived  by  said  defendants.  That 
said  note  Is  now  long  past  due,  etc.  Where- 
fore plaintiff  prays  Judgment  for  said  $8,000 
and  interest  there<m  at  the  rate  of  8  per  cent 
per  annum  from  maturity,  and  for  costs. 
The  second  count  of  the  petition  alleges  In  sub- 
stance that  on  or  about  October  1,  1898,  the 
defendants,  together  with  J.  8.  Holllnger,  O. 
H.  Patterson,  E.  E.  Holllnger,  and  J.  S.  Hol- 
llnger as  trustee  for  J.  B.  Case,  Jos.  Z.  Reed, 
Otis  U  Thisler,  0.  A.  Stannard,  and  A.  L. 
Holllnger,  formed  themselves  Into  a  voluntary 
association,  and  filed  with  the  Secretary  of 
State  a  paper  purporting  to  be  articles  of  In- 
corporation, dgned  and  acknowledged  by  said 
parties.  The  said  articles,  which  are  fully  set 
out  In  the  petitl<m,  show  the  location  of  the 
company  as  Kansas  City,  Mo.,  and  Its  capital 
stock  as  $100,000,  divided  Into  1,000  shares 
of  the  par  value  of  $100,  ea<;li,  of  which 
the  defendants  each  subscribed  for  100 
-shares.    J.  8.  Holllnger  signs  as  trustee  for 


J.  B.  Case,  Jos.  Z.  Reed,  Otis  L.  Thisler,  O.  A. 
Stannard,  and  A.  L.  Holllnger.  The  place  of 
the  residence  of  the  defendants  as  sharehold- 
ers Is  given  in  the  articles  as  Kansas  City, 
Mo.,  and  that  of  the  others  as  the  state  of 
Kansas.  Defendants  are  also  named  among 
the  11  directors  of  the  company;  the  other 
directors  being  J.  S.  Holllnger,  C.  H.  Patter- 
son, E.  C.  Holllnger,  A.  L.  Holllnger,  J.  B. 
Case,  Jos.  Z.  Reed,  Otis  Ii.  Thisler,  and  G. 
A.  Stannard.  The  petition  then  avers  that 
said  Case  and  Stannard  never  authorized  said 
J.  S.  Holllnger  to  sign  their  names  to  such 
agreement,  and  never  ratified  said  signing; 
that  the  dtfuidants  were  not  bona  fide  sub- 
scribers to  said  paper,  and  were  only  nominal 
parties  to  said  arrangement;  that  said  as- 
sociation never  had  or  maintained  an  office 
in  or  transacted  business  in  tills  state,  and 
never  elected  a  board  of  directors  as  stated 
in  said  paper,  and  that  said  attempt  to  in- 
corporate was  for  the  fraudulent  purpose  to 
obtain  a  charter  under  the  laws  of  Missouri 
and  evade  the  laws  of  Kansas  governing 
stockholders'  liability  In  said  state;  that  the 
defendants  paid  nothing  for  any  stock  In 
said  company,  and  that  the  capital  stock  of 
said  company  never  was  paid,  as  represented 
to  the  Secretary  of  State.  The  "Secretary  of 
State  of  Missouri,  relying  upon  the  written 
statements  contained  in  said  written  agree- 
ment aforesaid,  and  believing  that  all  the 
persona  whose  names  were  appended  to  said 
paper  had  actually  entered  into  said  agree- 
ment and  signed  the  same,  and  believing  that 
said  parties  were  all  bona  fide  subscribers 
to  said  articles  of  agreement,  and  had  bona 
fide  subscribed  for  the  shares  of  stock  set  op- 
posite their  names,  and  had  met  and  elected 
the  board  of  directors  named  therein,  and 
that  the  capital  stock  had  been  fully  paid  up 
as  therein  stated,  and  believing  that  said 
alleged  corporation  intended  bona  fide  to  en- 
gage In  business  in  the  state  of  Missouri  and 
maintain  its  general  office  in  Kansas  City, 
Jackson  county.  Mo.,  and  believing  all  said 
statements  to  be  Iwna  fide  and  true,  is- 
sued a  certificate  of  Incorporation,  in  the 
name  of  the  A.  J.  Gillespie  Commission  Com- 
pany, under  the  laws  of  the  state  of  Missouri, 
when  in  truth  and  In  fact  said  statement  that 
said  parties  tiad  associated  themselves  to- 
gether and  entered  into  the  said  agreement 
was  false  and  fraudulent  and  said  statement 
that  said  capital  stock  should  be  $100,000,  and 
that  the  same  had  been  bona  fide  subscribed 
and  actually  paid  In  and  In  the  custody  of  the 
board  of  directors  was  false  and  fraudulent 
and  the  statement  that  said  alleged  Incorpo- 
rators had  met  and  selected  the  board  of  di- 
rectors named  In  said  paper  was  false  and 
fraudulent,  and  the  statement  that  said  par- 
ties hod  bona  fide  subscribed  the  number  of 
shares  set  opposite  their  names  was  false 
and  fraudulent,  and  the  statement  that  said 
company  should  be  located  in  Kansas  City, 
Jackson  county,  Mo.,  was  false  and  fraudu- 
lent, and  the  said  attempt  to  ytocure  said 
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artlclea  of  Incorporation  by  tbe  parties  who 
actnally  signed  said  paper  was  for  the  pur- 
pose of  enabling  said  nonresidents,  parties 
above  named,  to  come  Into  the  state  of  Mls- 
Bonrl,  and  by  the  above-named  false  and 
fraudulent  statements  procure  articles  of  In- 
corporation from  tbe  Secretary  of  State  of 
Missouri  and  then  engage  In  business  In  the 
Btate  of  Kansas,  and  evade  tbe  oorporatl(»i 
laws  of  Kansas."  The  petition  forther  al- 
leges that  said  parties  knew  that  said  Case 
and  Stannard  had  not  signed  said  articles 
of  agreement,  and  had  not  authorized  any  one 
to  do  so,  and  knew  that  the  alleged  board  of 
directors  named  In  said  paper  had  not  been 
selected  as  set  forth  In  said  paper,  and  that 
they  were  not  attempting  to  Incorporate  In 
Missouri  for  tbe  bona  fide  purpose  of  carrying 
on  business  under  tbe  laws  of  Missouri,  bnt 
of  the  state  of  Kansas,  and  did  actually 
transact  all  the  business  of  the  alleged  cor- 
poratlw  In  the  state  of  Kansas;  that  on  or 

about  the day  of  October,  1898,  the 

defendants  and  J.  8.  Hollinger,  C.  H.  Patter- 
son, B.  C.  Hollinger,  Jos.  Z.  Reed.  A.  L.  Hol- 
linger, and  O.  L.  Thlsler,  doing  business  un- 
der the  name  of  the  A.  J.  Gillespie  Commis- 
sion Company,  obtained  from  one  O.  6.  Gil- 
lette a  certain  promissory  note,  etc.  The 
note  is  set  ont  in  full,  and  Is  in  all  respects, 
including  the  Indorsement,  similar  to  the  note 
described  in  the  first  count,  except  that  It  is 
dated  October  12,  1888 ;  tbe  date  of  the  note 
set  ont  in  the  first  count  being  October  15, 
1808.  The  same  allegations  are  also  made  as 
to  sale  and  delivery  of  the  note  to  the  Hock- 
er,  Arnold  ft  Woodson  Brokerage  Company 
and  purchase  of  said  note  from  said  com- 
pany by  plaintiff  on  October  19,  189a  The 
petition  then  states:  "That  on  or  about  said 
Ist  day  of  December,  1898,  said  above-named 
parties  closed  their  said  oflBce  In  the  state  of 
Kansas,  went  out  of  business,  leaving  a  large 
amount  of  Indebtedness  and  liabilities  to  this 
plaintiff  and  other  persons,  and  this  plaintiff 
has  never  been  able  to  find  any  books,  papers, 
or  assets  of  said  alleged  corporation,  and 
has  never  been  able  to  realize  anything  what- 
ever on  its  notes  aforesaid,  and  never  has 
been  able  to  discover  any  property,  money, 
or  effects  belonging  to  said  alleged  company." 
The  defendants'  answer  to  the  first  count 
of  plaintiff's  petition  was  (1)  a  general  de- 
nial; (2)  a  specific  denial,  under  oath,  of 
the  execution  and  delivery  by  Gillette,  on 
October  15,  1898,  of  said  note  to  the  defend- 
ants and  others,  under  the  name  and  style 
of  the  A.  J.  Gillespie  Oommlsslon  Company ; 
(3)  a  specific  denial,  under  oath,  "that  prior 
to  October  19,  1898,  the  said  A.  J.  Gillespie 
Commission  Company,  for  value  received, 
indorsed  across  the  back  of  said  note  the 
following:  The  A.  J.  Gillespie  Commission 
Company,  by  3.  S.  Hollinger,  Pt.'" — and  de- 
livered said  note  to  Hocker,  Arnold  ft  Wood- 
son Brokerage  Company;  (4)  an  affirmative 
defense  that  said  G.  G.  Gillette  executed  and 
delivered  the  note,  in  said  first  count  of  said 


amended  petition  set  out,  to  the  A.  J.  Gilles- 
pie Commission  Company,  a  corporation  duly 
created  and  existing  according  to  law,  and 
that  said  the  A.  J.  Gillespie  Commission  Com- 
pany placed  upon  said  note  tbe  Indorsement 
In  said  first  count  set  out.  Tbe  answer  to 
the  second  count  was  (1)  a  general  denial; 
(2)  a  specific  denial,  under  oath,  that  the  de- 
fendants and  others  named  formed  them- 
selves into  a  voluntary  association  by  tbe 
agreement  set  out  in  said  second  count,  but 
that  said  individuals  associated  themselves 
together  for  tbe  purpose  of  forming  a  cor- 
poration, "and  that  by  means  of  said  agree- 
ment and  the  proceedings  and  steps  in  con- 
nection therewith  and  based  thereon  there 
was  duly  created,  according  to  law,  tbe  cor- 
poration the  A.  J.  Gillespie  Commission  Com- 
pany contemplated  and  mentioned  in  said 
agreement" ;  (3)  a  specific  denial,  under  oath, 
that  the  defendants  and  others  named,  doing 
business  under  the  name  of  the  A.  J.  Gilles- 
pie Commission  Company,  obtained  from  one 
G.  G.  Gillette  the  note  set  ont  In  said  sec- 
ond count;  (4)  a  specific  denial,  under  oath, 
that  defendants  and  others,  doing  business 
under  the  name  of  the  A.  J.  Gillespie  Com- 
mission Company,  indorsed  across  the  back 
of  the  note  set  out  In  the  second  count,  "The 
A.  J.  Gillespie  Commission  Company,  by  J. 
S.  Hollinger,  Pt,"  and  sold  and  delivered 
same  to  Hocker,  Arnold  ft  Woodson  Broker- 
age Company;  (5)  an  affirmative  defense 
that  said  note  "was  obtained  from  one  G.  O. 
Gillette,  not  by  defendants  and  the  other 
Individuals  named  in  said  second  connt,  but 
by  the  A.  J.  Gillespie  Commission  Company, 
a  corporation  duly  created  and  existing  ac- 
cording to  law,"  and  that  tbe  indorsement 
on  said  note  was  not  by  the  defendants  and 
other  individuals,  but  by  the  A.  J.  Gillespie 
Commission  Company. 

Plaintiff's  r^ly  to  said  answer  was  a  gen- 
eral denial. 

Before  tlie  introduction  of  evidence  tbe 
defendants  objected  to  the  introduction  of 
any  evidence  under  either  the  first  or  sec- 
ond count  of  the  petition,  on  the  gronnd  that 
neither  of  said  counts  stated  facts  sufficient 
to  constitute  a  cause  of  action,  which  ob- 
jections were  overruled,  the  defendants  ex- 
cepting to  tbe  court's  ruling.  The  cause  waa 
tried  by  tbe  court,  without  aid  of  a  Jury. 

At  the  close  of  all  the  evidence  tbe  de- 
fendants asked,  and  tbe  court  refused,  tbe 
following  declarations  of  law:  "(1)  The 
court  declares  the  law  to  be  that  upon  tbe 
pleadings  and  the  evidence  plaintiff  cannot 
recover  ui>on  the  first  count  of  the  petition. 
(2)  The  court  declares  the  law  to  be  that 
upon  the  pleadings  and  tbe  evidence  plaintiff 
cannot  recover  upon  tbe  second  count  of  tbe 
petition.  (S)  The  court  declares  the  law  to 
be  that  if,  for  tbe  purpose  of  forming  a  cor- 
poration under  the  name  of  the  A.  J.  Gilles- 
pie Commission  Company,  defendants,  with 
others,  signed  and  acknowledged  the  articles 
of  association  read  in  evidence,  recorded  in 
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tbe  office  of  the  recorder  of  deeds  of  Jack- 
son coanty,  Mo.,  at  Kansas  City,  and  filed 
in  the  office  of  the  Secretary  of  State  of  the 
state  of  Missouri  a  certified  copy  of  the  ar- 
ticles so  recorded,  and  if  the  said  Secretary 
of  State  issued  the  certificate  of  incorporation 
read  In  evidence,  such  certificate  must  be 
taken  aa  erldoice  of  the  corporate  existence 
of  said  company,  afii  in  this  case  no  ques- 
tion can  be  tried  as  to  whether  the  company 
was  properly  organized  or  not,  and  no  col- 
lateral attack  can  be  made  upon  the  cor- 
porate existence  of  said  company.  (4)  Tbe 
court  declares  the  law  to  be  that  if,  prior  to 
or  at  the  time  plaintlCt  acquired  the  notes 
In  controversy,  it  knew  that  tbe  A.  J.  Gilles- 
pie Commission  Company  was  doing  business 
as  a  cotiKiratlon,  and  in  the  conduct  of  its 
business  was  acting  as  a  corporation,  and  If 
plaintlirs  dealings  with  it  or  in  regard  to  the 
acquisition  of  the  notes  In  controversy  were 
upon  the  basis  that  It  was  a  corporation,  and 
if  in  acquiring  said  notes  plaintiff  recognized 
said  A.  J.  Gillespie  Commission  Company  as 
a  corporation,  and  took  said  notes  relying 
upon  the  Indorsement  of  Its  name  thereon 
as  Its  Indorsement  as  a  corporation,  and  as 
creating  an  Indorsed  corporate  obligation  of 
said  company,  and  not  as  partnership  obli- 
gations, and  with  no  intention  at  the  time 
of  binding  defendants  or  any  other  person 
interested  in  said  company  individually  or 
as  partners,  and  knowing  that  such  Indorse- 
ment was  Intended  to  bind  said  company  in 
Its  corporate  capacity  only,  then  plaintiff  is 
estopped  to  deny  the  corporate  capacity  of 
said  company  and  cannot  now  be  heard  to 
complain  that  the  corporation  was  not  prop- 
erly formed  or  created.  QS)  The  court  de- 
clares the  law  to  be  that  the  certificate  of 
incorporation  read  in  evidence  must  be  sc- 
ented as  evidence  of  the  corporate  existence 
of  tbe  A.  J.  Gillespie  Commission  Company, 
and.  In  tbe  absence  of  any  attack  upon  the 
corporate  existence  of  said  company  by  the 
state  of  Missoori,  no  attack  can  be  made 
thereon  in  this  suit.  •  •  •  (7)  The  court 
declares  the  law  to  be  that,  if  Hollinger  did 
not  have  authority  to  sign  the  articles  of 
association  read  in  evidence,  for  Case  and 
Stannard,  then  by  so  doing  he  bound  him- 
self, and  the  subscriptions  purporting  by 
said  articles  to  be  for  Case  and  Stannard 
stand  as  subscriptions  made  by  Hollinger  for 
himself."  To  the  action  of  Uie  court  in  re- 
fusing to  declare  the  law  as  above  the  de- 
fendants dnly  excepted. 

PlalntHTs  counsel  at  the  close  of  the  evi- 
dence submitted  to  the  court  certain  findings 
of  fact  deduced  from  the  evidence,  which 
findings  were  approved  and  given  by  the 
court  as  Its  findings,  and  Judgment  was  ren- 
dered in  favor  of  plaintiff  and  against  de- 
fendants on  both  counts  of  the  petition.  De- 
fendants dnly  filed  motions  for  new  trial  and 
to  arrest  of  judgment,  which  were  overruled, 
whereupon  an  appeal  was  taken  to  this  court 


The  findings  of  fact  by  the  court  were  as 
follows: 

"That  prior  to  September  29,  1808,  Grant 
O.  Gillette,  J.  S.  Hollinger,  C.  H.  Patterson, 

B.  C.  Hollinger,  J.  B.  Case,  Joseph  Z.  Reed, 

C.  A.  Stannard,  A.  T.  Hollinger,  and  O.  L. 
Thlsler  were  residents  of  Dickinson  county, 
Kan.  That  said  parties  attempted  to  organ- 
ize a-  corporation  under  tbe  laws  of  Missouri, 
known  as  the  Central  Live  Stock  Co,nmils8ion 
Company;  but,  owing  to  the  fact  that  a  simi- 
lar corporation  existed  at  that  time  in  the 
state  of  Missouri,  their  application  was  re- 
fused by  the  Secretary  of  State.  The  evi- 
dence shows  that  J.  S.  Hollinger,  Grant  G. 
Gillette,  and  David  Nalll  were  the  moving 
spirits  in  attempting  to  organize  this  corpora- 
tion under  the  laws  of  tbe  state  of  Missouri. 
I  find  from  the  evidence  that  on  or  about 
September  29,  1398,  Grant  O.  Gillette  was  in- 
debted in  a  large  sum  of  money  to  various 
persons  and  banks  throughout  the  country 
and  was  In  an  Insolvent  condition.  I  find 
from  the  evidence  that  on  or  about  Septem- 
ber 29,  1898,  J.  S.  Hollinger  and  his  sons, 
A.  L.  Hollinger,  W.  H.  Hollinger,  Jos.  and  W. 
Hollinger,  and  C.  H.  Hollinger,  were  heavi- 
ly indebted  to  various  parties  and  banks 
throughout  the  country,  and  that  they  were 
in  an  insolvent  condition.  I  find  from  the 
evidence  that  in  September,  1898,  Grant  O. 
Gillette  and  J.  S.  Hollinger  entered  intp  a 
fraudulent  scheme  for  the  purpose  of  cheat- 
ing and  defrauding  the  public  by  the  follow- 
ing means:  Said  Gillette  and  J.  S.  Hollinger 
conceived  the  idea  of  forming  a  corporation 
under  the  laws  of  the  state  of  Missouri  for 
the  purpose  of  floating  a  large  amount  of 
worthless  paper,  and  that  in  order  to  accom- 
plish this  purpose  they  approached  C.  H.  Pat- 
terson, of  Abilene,  Kan.,  and  requested  him 
to  be  a  stockholder  in  this  corporation  to  be 
organized  under  the  laws  of  the  state  of 
Missouri,,  agreeing  to  give  him  CSO  shares  of 
stock  of  the  par  value  of  $100  per  share  if 
he  would  permit  his  name  to  be  used  as  one 
of  the  Incorporators.  Patterson  at  that  time 
was  county  treasurer  of  Dickinson  county, 
Kan.  I  further  find  from  the  evidence  tliat 
Patterson  signed  said  articles  of  incorpora- 
tion for  $5,000  of  stock,  but  was  not  to  pay 
for  same,  and  did  not  pay  anything  therefor. 
C.  A.  Stannard  at  that  time  resided  In  Hope, 
Dickinson  county,  Kan.,  and  was  an  extensive 
dealer  In  fancy  breeds  of  cattle.  He  was  ap- 
proached by  the  Holllngers  and  requested  to 
go  into  this  proposed  corporation  to  be  or- 
ganized under  the  laws  of  the  state  of  Mis- 
souri, but  he  declined  to  do  so.  J.  B.  Case  re- 
sided at  Abilene,  Kan.,  and  was  a  man  of 
large  wealth  and  excellent  standing,  and  he 
was  also  approached  and  requested  to  become 
a  stockholder  in  this  proposed  Missouri  cor- 
poration, and  he  likewise  refused  to  become 
a  stockholder  in  the  proposed  corporation. 

"The  evidence  shows  that  In  August,  1898, 
Grant  G.  Gillette  attempted  to  negotiate  a 
large  loan  in  St  Joseph,  Mo.,  but  his  paper 
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had  been  refused.  Along  In  August,  1898, 
Gillette  had  attempted  to  sell  several  hun- 
dred head  of  cattle  which  he  claimed  to  own 
to  one  E.  R.  Clark,  of  Marion,  Kan.  At  that 
time  the  cattle  proposed  to  be  sold  were 
heavily  mortgaged  to  other  parties.  On  Sep- 
tember 26,  1888,  Clark  gave  notes  secured 
by  mortgages  upon  those  Gillette  cattle,  ag- 
gregating 139,200,  to  J.  S.  HoUlnger;  these 
notes  purx>ortlng  to  be  secured  by  chattel 
mortgage  on  the  above  cattle  w;hlch  Grant 
G.  Gillette  claimed  to  own,  and  which  were 
stated  to  be  In  the  possession  of  a  man  by  the 
name  of  Dunlap  in  Chase  county,  Kan.  The 
evidence  shows  that  this  man  Dunlap  was  a 
straw  man  for  Grant  G.  Gillette,  The  evi- 
dence also  shows  that  E.  R.  Clark  received  no 
money  from  J.  S.  Hollinger  for  these  notes, 
aggregating  139,200,  and  the  mortgage  secur- 
ing the  same.  The  evidence  of  Clark  shows 
that  HoUinger  paid  nothing  whatever  for 
these  notes  and  the  mortgage  securing  the 
same.  I  further  find  from  the  evidence  that 
on  October  17,  1898,  E.  R.  Clark  at  the  re- 
quest of  3.  S.  Hollinger  made  new  notes  to 
the  A.  J.  Gillespie  Commission  Company  for 
the  same  amount,  to  wit,  $39,200,  and  gave 
same  to  Hollinger  to  take  up  the  other  notes 
given  to  Hollinger  on  September  26, 1898,  and 
they  were  dated  back  to  September  26,  1898, 
and  a  mortgage  was  given  to  secure  the  same, 
and  described  the  cattle  identically  the  same 
as  In  the  mortgage  given  to  J.  S.  Hollinger, 
dated  September  26,  1898.  When  Clark  went 
to  get  said  cattle  he  found  the  same  in  the 
possession  of  other  parties,  and  Clark  never 
had  possession  of  the  said  cattle  supposed  to 
belong  to  Gillette.  I  further  find  from  the 
evidence  that  E.  R.  Clark  received  no  money 
whatever  for  this  second  set  of  notes  dated 
back  to  September  26,  1898,  and  which  were 
given  to  the  A.  J.  Gillespie  Commission  Com- 
pany October  17,  1898.  I  find  froih  the  evl<- 
dence  that  on  October  17,  1898,  these  notes 
were  discounted  by  the  A.  J.  Gillespie  Com- 
mission Company,  through  Hocker,  Arnold  & 
Woodson  Brokerage  Company,  and  $35,000 
was  drawn  out  of  the  company  by  J.  S.  Hol- 
linger, and  the  books  of  the  A.  J.  Gillespie 
Commission  Company  introduced  in  evidence 
show  that  on  October  17th  B.  R.  Clark  is 
charged  with  $35,000,  and  the  same  date  is 
credited  with  $35,000,  and  the  cashbook  shows 
check  made  payable  to  J.  S.  Hollinger  for 
$36,000,  and  marked  'Account  of  R  R.  Clark 
loan.'  This  check  was  cashed  by  X  S.  Hol- 
linger. No  part  of  this  money  was  received 
by  E.  R.  Clark,  and  the  evidence  shows  that 
this  was  part  of  the  scheme  adopted  by  J.  S. 
Hollinger  and  Grant  G.  Gillette  In  raising 
the  amount  of  money  used  as  capital  stock 
of  the  A.  J.  Gillespie  Commission  Company. 
I  further  find  that  said  the  A.  J.  Gillespie 
Commission  Company  sold  and  indorsed  said 
notes,  and  delivered  same  to  Hocker,  Arnold 
&  Woodson  Commission  Company  and  receiv- 
ed proceeds  of  same. 
"I  further  find  from  the  evidence  that  on 


September  29,  1898,  Grant  O.  Gillette  procur- 
ed one  T.  Kineban  to  execute  his  promissocx 
notes  to  the  A.  J.  Gillespie  Commission  Com- 
pany, aggregating  in  round  numbers  $39,000; 
that  those  notes  purported  to  be  secured  upon 
cattle  which  Grant  G.  Gillette  claimed  to 
own,  and  the  evidence  shows  that  Klnehan 
was  a  straw  man  executing  notes  at  the  solici- 
tation of  Grant  G.  Gillette,  and  gave  chattel 
mortgages  upon  cattle  then  claimed  to  be 
owned  by  Grant  G.  Gillette,  but  which,  In 
fact,  never  belonged  to  Gillette.  I  find  from 
the  evidence  that  these  T.  Klnehan  notes, 
indorsed  by  said  company,  were  delivered  to 
Hocker,  Arnold  &  Woodson  Brokerage  Com- 
pany, to  be  negotiated  by  that  company,  and 
the  same  were  negotiated  by  that  company, 
and  a  check  was  given  by  Hocker,  Arnold  & 
Woodson  Brokerage  Company  to  A.  J.  Gilles- 
pie Commission  Company,  dated  September 
29,  1898,  for  the  sum  of  $36,7^,  and  across 
the  face  of  said  check  was  written  'Not  to 
be  used  until  certificate  of  incorporation'  was 
issued  by  the  Secretary  of  State  to  A.  J.  Gil- 
lespie Commission  Company.  I  further  find 
from  the  evidence  that  on  September  80,  1898, 
Thomas  B.  Gillespie,  John  T.  Gillespie,  of 
Kansas  City,  Mo.,  J.  S.  Hollinger,  C.  H.  Pat- 
terson, of  Abilene,  Kan.,  F.  L.  Dayton,  of 
'Kansas  City,  Mo.,  and  E.  C  Hollinger  of 
Dickinson  county,  Kan.,  signed  articles  of 
agreement  for  Incorporation  under  the  laws 
of  the  state  of  Missouri.  I  further  find  from 
the  evidence  that  J.  S.  Hollinger  signed  the 
names  of  J.  B.  Case,  Jos.  Z.  Reed,  C.  A.  Stan- 
nard,  O.  L.  Thlsler,  and  A.  L.  Hollinger  to 
said  paper.  Said  Hollinger  purported  to  act 
as  trustee  for  said  parties,  but  the  evidence 
shows  that  he  had  no  authority  to  sign  the 
names  of  C.  A.  Stannard,  J.  B.  Case,  Jos.  Z. 
Reed,  and  O.  L.  Thlsler;  but  the  evidoice 
shows  that  Jos.  Z.  Reed  and  O.  li.  Thlsler 
by  their  acts  thereafter  ratified  the  signing 
of  their  names  to  said  article.  I  further  find 
from  the  evidence  that  by  said  article  J.  S. 
Hollinger  subscribed  for  350  shares  of  stock; 
J.  T.  Gillespie,  of  Kansas  City,  Mo.,  100 
shares;  Thomas  B.  Gillespie  of  Kansas  City, 
Mo.,  100  shares;  C.  H.  Patterson,  of  Abilene, 
Kan.,  50  shares;  F.  L.  Dayton,  of  Kansas 
City,  Mo.,  100  shares;  B.  B.  Hollinger,  of 
Kansas  City,  Mo.,  00  shares ;  3.  S.  Hollinger, 
of  Abilene,  Kan.,  trustee  for  J.  B.  Case  of 
Abilene,  Kan.,  50  shares;  for  Jos.  Z.  Reed, 
of  Herrington,  Kan.,  60  shares;  tac  O.  L. 
Thlsler,  of  Chapman,  Kan.,  60  shares;  for 
C.  A.  Stannard,  of  Hope,  Kan.,  50  shares; 
and  for  A.  I<.  Hollinger,  of  Pearl,  Kan.,  60 
shares. 

"I  further  find  from  the  evidence  that 
Thomas  E.  Gillespie,  John  T.  Gillespie,  C.  H. 
Patterson,  F.  L.  Dayton,  J.  B.  Case,  and  G. 
A.  Stannard  paid  nothing  whatever  to  this 
company  on  account  of  any  stock  subscrip- 
tion. I  further  find  that  A.  L.  HoUlnger  paid 
the  sum  of  $3,000,  but  Just  at  what  period  of 
time  is  not  shown  by  the  evidence.  The  evi- 
dence shows  that  at  the  time  this  paper  was 
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signed  3.  S.  Holllnger  owed  bis  son  A.  Ia  Bol- 
linger from  $1,500  to  $2,000.  The  evidence 
of  A.  L.  Holllnger  does  not  show  the  exact 
amount;  but  he  states  it  to  be  from  $1,600 
to  $2,000,  that  3.  S.  Holllnger  had  owed  him 
that  amonnt  for  some  time,  and  that  J.  S. 
Holllnger  was  to  pay  that  indebtedness  to 
this  pr(^>osed  corporation  on  behalf  of  A.  L. 
Holllnger.  I  further  find  from  the  evidence 
that  the  defendants  Thomas  E.  OUlespie, 
Jolm  T.  OUlespie,  and  F.  L.  Dayton  bad  an 
agreement  with  J.  S.  Holllnger  that  tbey 
were  not  to  pay  anything  for  the  stock  sub- 
scribed by  them,  and  that  tbey  were  under- 
stood to  be  and  were  at  that  time  mere  nomi- 
nal stockholders,  and  to  have  no  interest 
whatever  in  the  corporation;  that  they  sign- 
ed the  articles  of  incoriioratlon  for  accommo- 
dation only,  to  enable  these  parties  from 
Kansas  to  procure  articles  of  incorporation 
in  the  state  of  Missouri;  that  it  was  the  un- 
derstanding at  the  time  they  signed  said  arti- 
cles that  they  were  to  pay  nothing  for  any 
stock,  and  were  not  to  be  bona  fide  stockhold- 
ers, and  were  to  have  no  interest  whatever 
in  tbe  corporation,  but  were  to  hold  the 
stock  for  such  time  as  J.  S.  Holllnger  desired, 
and  sbould  also  assign  said  stock  over  to 
wiramsoever  J.  S.  Holllnger  designated.  The 
evidence  does  not  show  bow  much  J.  S.  Hol- 
llnger paid  8<^ptember  SOth  for  the  stock  sub- 
scribed by  him;  but  the  evidence  tends  to 
show  tbat  J.  S.  Holllnger  negotiated  the 
dark  notes  given  to  him  on  September  26, 
189S,  in  tbe  manner  above  stated,  aggregating 
$39,200,  and  the  proceeds  of  said  notes  were 
deposited  in  bank  as  the  capital  stock  of  this 
proposed  company,  and  that  on  October  17tb 
he  procured  Clark  to  issue  a  new  set  of  notes, 
secured  by  a  mortgage  for  tbe  same  amount, 
and  they  were  negotiated  by  the  company, 
and  tbe  proceeds  thereof  were  paid  to  J.  S. 
Holllnger.  Tbe  evidence  shows  that  the 
amount  of  tbe  proceeds  obtained  from  this 
Clark  loan  was  Just  tbe  amount  of  capital 
stock  sul>scribed  by  J.  B.  Holllnger.  Tbe  evi- 
dence shows  that  cm  October  3d  the  A.  J. 
OUlespie  Commission  Company  bad  to  its 
credit  In  the  National  Bank  of  Commerce 
tlte  sum  of  $28,600  and  in  the  Stockyards 
Bank  of  Commerce  the  sum  of  $60,000,  mak- 
ing the  sum  of  $78,600.  The  evidence  shows 
tbat  said  $78,600  was  made  up  of  the  said 
$36,748  obtained  by  the  A.  J.  Gillespie  Com- 
mission Company  from  tbe  negotiation  and 
sale  by  the  Hocker,  Arnold  &  Woodson  Bro- 
kerage Company  of  the  Kinehan  notes  and 
also  indudlng  tbe  discount  from  the  Clark 
notes  and  $5,000  of  money  of  O.  L.  Thlsler  in 
tbe  bands  of  J.  S.  Holllnger,  making  from 
the  three  sources  the  amonnt  of  money  shown 
to  be  in  the  banks  at  that  time. 

"I  also  find  tbat  the  certificate  of  incorpo- 
ration Issued  by  the  Secretary  of  State  Is  as 
follows: 

"'Articles  of  Incorporation. 

"'Be  It  known  that  the  undersigned,  in 
order  to  Incorporate  under  tbe  laws  of  Mis- 


souri, governing  the  formation  of  malrafao 
tnrlng  and  business  companies,  do  hereby  en- 
ter into  tbe  following  agreement: 

"'(1)  Tbe  name  of  the  company  stiall  be 
tbe  A.  3.  OUlespie  Commission  Company. 

"  '(2)  The  company  shall  be  located  at  tbe 
city  of  Kansas  City,  Jackson  county,  Mo. 

"'(3)  The  amount  of  tbe  capital  stodc  of 
the  company  shall  be  $100,000,  divided  into 
1,000  shares,  of  the  par  value  of  $100  each ; 
tbat  the  same  has  been  bona  fide  subscribed 
and  actually  paid  up  in  lawful  money  of  the 
United  States  amd  is  in  the  custody  of  the 
persons  hereinafter  named,  as  the  first  board 
of  directors. 

"  '(4)  Tbe  names,  places  of  residence  of  tbe 
several  shareholders,  and  the  number  of 
shares  of  stock  subscribed  by  eadb  are  as  fol- 
lows: 

No.  of 
shares. 

J.  S.  HolIinKer,  of  Abilene,  Kansas 350 

J.  T.  Gillespie,  of  Kansas  City,  Missouri.  .100 
Thomas    B.    GillesiJe,    of    Kansas    City, 

Missouri    100 

C.  H.  Patterson,  of  Abilene,  Kansas 50 

F.  L.  Dayton,  M  Kansas  City.  Missouri.  .100 
E.  El  Hollinger,  of  Kansas  City,  Missouri  50 
J.  S.  Holllnger,  of  Abilene,  Kansas,  trus- 
tee for  J.  B.  Case  of  Abilene 60 

For  Jos.  Z.  y.  Reed,  of  Herrington,  Kan- 
sas    50 

For  Otis  Ij.  7%i8ler,  of  Chapman,  Kansas  60 
For  O.  A.  Stannard,  of  Hope,  Kansas. ...  60 
E\)r  A.  L.  Hollinger,  of  Pearl,  Kansas...  60 

"  '(5)  The  directory  of  the  compalny  shall  be 
composed  of  11  shareholders,  and  the  names 
of  those  agreed  upon,  for  the  first  year,  are: 
3.  8.  Holllnger,  Thomas  E.  Gillespie,  J.  S. 
Gillespie,  C.  H.  Patterson,  F.  L.  Dayton,  m  C. 
Hollinger,  A.  L.  Holllnger,  J.  B.  Case,  Joseph 
Z.  Reed,  Otis  U  Thlsler  and  C.  A.  Stannard. 
"'(6)  Tbe  company  shall  continue  for  a 
term  of  20  years. 

"  '(7)  This  company  is  formed  for  tbe  fol- 
lowing purposes,  to  wit:  Owning,  buying  and 
selling  live  stock  of  all  kinds,  feeding  tbe  same 
and  dealing  in' such  both  as  principal  and  on 
commission;  owning  such  real  estate  as  may 
be  necessary  for  the  proper  conducting  of 
such  business ;  making  and  negotiating  loans, 
mortgages,  notes,  etc.,  of  its  own  and  others, 
for  itself  and  its  customers,  and  generally 
tbe  doing  of  all  things  necessary  for  carrying 
on  tbe  live  stock  business  both  as  principal 
and  as  commission  dealers. 

"  'In  testimony  wbweof,  we  have  hereunto 
set  our  hands  and  seals  tliis  SOth  day  of  Sep- 
tember, A.  D.  1898. 

••  'J.  a  Holllnger,  [Seal.] 

"  'Tbomas  E.  GUlespie^    [SeaL} 

"  'J.  T.  Gillespie,  [Seal.] 

"  'C.  H.  Patterson.  [Seal.] 

"  'P.  L.  Dayton,  [Seal.) 

"  'E.  C.  Hollinger,  [Seal.] 

"  'J.  S.  Holllnger, 

"Trustee  for  J.  B.  Case,  [Seal.] 

"  'Joseph  Z.  Beed,     [Seal.] 

"  'C.  A.  Stannard,     [Seal.] 

"  'A.  T.  Hollinger,    [Seal.] 

« 'and  O.  U  Tbisler,       [Seal.] 
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"'  'State  of  KansaB,  Dldclnson  connty — ■>.: 

"  'On  this  90th  day  of  September,  1898,  be- 
fore me  personally  appeared  J.  S.  Holllnger 
and  C.  H.  Patterson,  to  me  known  to  be  the 
persons  described  In  and  who  executed  the 
foregoing  instrmnent  and  acknowledged  that 
they  executed  the  same  as  their  free  act  and 
deed. 

'"In  testimony  whereof,  I  have  hereunto 
set  my  hand  and  affixed  my  official  seal  at 
my  office  In  Abilene,  Kan.,  the  day  and  the 
year  first  above  written. 

"  'My  commission  expires  January  24,  1899. 
**  '[Seal.]  B.  C.  Holllnger, 

"  'Notary  Public 
"  'State  of  Kansas,  Wyandotte  county— ss.: 

"  'On  this  30th  day  of  September,  1898,  be- 
fore me  personally  appeared  J.  T.  Gillespie 
and  F.  L.  Dayton  and  E.  C.  Holllnger,  to  me 
known  to  be  the  persons  described  in  and  who 
executed  the  foregoing  Instrument  and  ac- 
knowledged that  they  executed  the  same  aa 
their  free  act  and  deed. 

"'In  testimony  whereof,  I  have  hereunto 
set  my  hand  and  affixed  my  official  seal  at  my 
office  In  — — ^—  the  day  and  year  first  above 
written. 

"  'My  commlaslon  expires  March  28, 1902. 
*  '[SeaL]  James  Ratcllffe, 

"  'Notary  Public. 
"  'State  of  Kansas,  connty  of  Dickinson — ss.: 

"  'On  this  30th  day  of  September,  1898,  be- 
fore me  personally  appeared  J.  S.  Holllnger, 
as  trustee  for  A.  C.  Holllnger,  J.  B.  Case, 
Joseph  Z.  Reed,  Otis  L.  Thisler  and  C.  A. 
Stannard,  to  me  known  to  be  the  persons  de- 
scribed in  and  who  executed  the  foregoing  in- 
strument and  acknowledged  that  they  exe- 
cuted the  same  as  their  free  act  and  deed. 

"  'In  testimony  whereof  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  at  my 
office  tn  the  day  and  the  year  first  above 
written. 

"  'My  commission  expires  January  24,  1899. 
"  '[Seal.]  E.  C.  Holllnger, 

"  "Notary  Public. 

•"Filed  for  record  and  duly  recorded  In 
my  office  this  1st  day  of  October,  A.  D.  1898, 
at  9:53  a.  m.  O.  H.  Queal,  Recorder, 

"•By  a  A.  Gillespie,  Deputy.' 

"That  said  certificate  was  Issued  on  the 
8d  day  of  October,  189a  I  farther  find  from 
the  evidence  that  at  the  time  said  written  ar- 
ticles were  filed  with  the  Secretary  of  State 
it  was  false  in  the  following  particulars, 
to  wit:  That  J.  B.  Case  and  O.  A.  Stannard 
never  sisned  said  articles  of  Incorporation, 
nor  authorized  any  one  to  sign  their  names 
to  said  paper,  and  did  not  know  that  their 
names  were  signed  to  said  paper  until  after 
the  A.  J.  Gillespie  Commission  Company  bad 
failed  in  business,  which  was  In  the  latter 
part  of  November,  1898.  That  said  parties 
never  participated  In  any  meetings  leading 
np  to  the  organization  of  said  A.  J.  Gilles- 
pie Commission  Company,  and  sever  consent- 


ed to  act  as  directors,  and  never  did  act  aa 
directors.  The  evidence  shows  that  prior  to 
the  signing  of  these  articles  of  tncorporatioii 
A.  J.  Gillespie  &  Sons,  Including  the  two  de- 
fendants Thomas  Gillespie  and  John  Gilles- 
pie, were  engaged  in  business  at  the  Lrive 
Stock  Exchange  In  Kansas  City,  Kan.;  that 
J.  S.  Holllnger  and  Grant  G.  Gillette  pur- 
chased from  A.  J.  Gillespie  &  Oo.  their  busi- 
ness at  the  Kansas  City  Stockyards,  for 
which  they  agreed  to  and  did  pay  the  sum 
of  $15,000.  This  purchase  was  made  about  a 
week  prior  to  the  time  the  articles  of  In- 
corporation were  Issued.  The  evidence  showa 
that  at  the  time  the  proposed  articles  of 
agreement  were  signed  It  was  nnderstood 
and  agreed  by  the  signers  that  this  new  com- 
pany should  occupy  the  offices  In  Kansas  City, 
Kan.,  which  had  been  occupied  by  A.  J.  Gilles- 
pie &  Co.  I  further  find  from  the  evidence 
that  the  A.  J.  Gillespie  Commission  Company 
at  no  time  maintained  an  office  In  the  state 
of  Missouri,  as  required  by  the  statute  In 
such  case  made  and  provided. 

"I  further  find  from  the  evidence  that  thla 
association  did  not  have  the  sum  of  $100,000 
bona  fide  subscribed  and  actually  paid  up  in 
lawful  money  of  the  United  States  and  in 
the  custody  of  the  persons  named  as  the  firat 
board  of  directors.  I  find  that  the  amount  of 
money  placed  in  the  banks  as  aforesaid  to  the 
credit  of  the  capital  stock  was  procured  al- 
most entirely  by  and  from  the  Indorsement 
and  negotiation  of  the  Clark  and  Kinehan 
loans  by  the  A.  J.  OlUesple  Commission  Com- 
pany, and  the  $5,000  of  Thisler's  money  as 
herein  stated.  I  find  from  the  evidence  that 
the  Journal  book  offered  in  evidence  showed 
under  the  head  of  capital  stock  the  following 
names  only:  T.  E.  Qillesple,  $10,000;  J.  X. 
Gillespie,  $10,000;  F.  L.  Dayton,  $10,000. 
Then  follows  seven  entries  of  $10,000  eacta, 
with  no  names  set  opposite  at  all.  Then  diag- 
onally across  this  entry  are  two  red  lines 
drawn,  canceling  the  whole  entry.  The  ledg- 
er account  shows  the  National  Bank  of  Oom- 
merce  Is  charged  with  $30,000  capital  stodc, 
and  Just  below  this  entry  is  'T.  B.  Gillespie, 
$10,000;  F.  L.  Dayton,  $10,000;  J.  T.  Gillea- 
pie,  $10,000'— making  $30,000.  Stodiyarda 
Bank  of  Commerce  is  charged  with  $50,000, 
and  'good  will'  is  charged  With  $20,000,  mak- 
ing the  $100,000.  The  'good  will'  part  is 
scratched  out,  and  on  November  20,  1896,  an 
entry  of  $20,000  cash  is  placed  In  lieu  there- 
of. The  statements  of  the  defendants  Gilles- 
pie as  to  said  $20,000  are  to  the  effect  that  the 
same  was  paid  at  their  request  on  November 
20,  1898,  by  J.  S.  Holllnger  in  order  to  make 
the  $100,000  capital  stock  paid  up.  I  find  that 
said  ledger  shows  that  on  November  20,  1898, 
Grant  G.  Gillette  drew  out  $20,000,  but  from 
what  particular  source  la  not  shown.  I  find 
from  the  cash  account  that  the  $38,743  which 
was  derived  from  the  proceeds  of  the  Kine- 
han notes  was  never  entered  as  a  cash  Item 
upon  the  cash  book.     The  evidence  of  the 
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defendants  shows  that  the  bank  book  balanc- 
ed at  the  end  of  tbe  month  of  October,  and  I 
farther  find  from  tbe  evidence  that  this  could 
ooljr  be  done  bj  placing  tbe  $36,743  in  tbe 
amount  charged  to  capital  stock  In  the  Bank 
of  Commerce  or  the  Stockyards  Bank  of  Com- 
merce. Tbe  books  of  the  Bank  of  Commerce 
sbowed  that  the  proceeds  of  this  Klnehan 
note  went  In  as  capital  stodt  of  the  A.  J.  Gil- 
lespie Commission  Company,  but  such  pro- 
ceeds did  not  appear  in  the  cash  account  of 
tl»e  company;  for  otherwise  the  books  of 
tbe  bank  would  have  been  out  of  balance  Just 
the  amount  of  tbe  check  above  mentioned  as 
given  by  Hocker,  Arnold  &  Woodson  Broker- 
age Company  to  the  A.  J.  Olllespie  Commis- 
sion Oompany.  This  Is  further  borne  out  by 
tbe  Elnehan  account  introduced  in  evidence, 
which  does  not  show  any  credit  to  Klnehan  on 
account  of  said  note  for  the  proceeds  of  the 
check  given  to  the  a!  J.  Gillespie  Commis- 
sion Company  by  Hocker,  Arnold  &  Woodson 
Brokerage  Company  as  stated  aforesaid. 

"I  further  find  from  the  evidence  that 
Grant  O.  Gillette,  by  such  operations  as  above 
stated,  received  In  loans  and  discounts 
through  the  A.  J.  Gillespie  Commission  Com- 
pany the  sum  of  $456,055.84,  which  was  done 
by  giving  worthless  notes  to  said  company 
and  having  It  Indorse  and  negotiate  tbe  same 
to  innocent  parties.  I  further  find  from  the 
evidence  that  J.  S.  HolUnger  and  bis  sons, 
W.  H.  Holllnger,  Joseph  HolUnger,  W.  Hol- 
llnger,  A.  L.  Holllnger,  and  C.  R.  Holllnger 
betweoi  October  3  and  November  26,  1898, 
received  on  these  notes  through  and  from  the 
A.  J.  Gillespie  Commission  Company  amounts 
as  follows:  Joseph  and  W.  H.  Holllnger, 
with  J.  S.  Hollhiger,  Indorser,  $58,569.20 ;  W. 
H.  Holllnger,  132,943.50;  A.  L.  Holllnger, 
$29,285.32:  O.  R.  Holllnger,  $26,000.  I  find 
from  tbe  evidence  that  the  greater  part  of 
this  said  paper  was  owing  to  divers  parties 
and  outstanding  at  the  time  the  articles  of 
agreement  were  signed  and  the  certificate 
issued  by  the  Secretary  of  State  as  herein 
set  forth,  and  that  such  paper  fell  due  about 
the  middle  of  October,  1898,  and  that  by 
the  direction  of  J.  S.  HolUnger  tbe  same  were 
taken  up  and  paid  by  tbe  A..  J.  Gillespie  Com- 
mission ComiMiny.  I  further  find  from  the 
evidotce  that  on  November  16,  1898,  J.  S. 
Holllnger  and  Grant  G.  Gillette  procured 
by  checking  on  this  company  the  sum  of  $10,- 
OOO,  and  on  October  17tb,  J.  8.  Holllnger  drew 
ont  of  tbe  funds  of  said  company  the  sum  of 
$35,000,  being  the  proceeds  of  E.  R.  Clark's 
loan  as  above  mentioned,  and  that  said  checks 
with  tbe  fl46,778.02  above  mentioned,  make 
a  total  of  $191,778.02  received  by  the  Hol- 
lingers  through  the  A.  J.  Gillespie  Commis- 
sion Company  between  October  3  and  No- 
vember 26,  1898.  I  further  find  from  tbe  evi- 
dence that  no  money  or  Its  equivalent  was 
ever  pot  In  said  A.  J.  Gillespie  Commission 
Company  by  the  said  HoIUngers,  and  that  the 
■aid  Grant  G.  GlUette  and  the  said  HoIUngers 


used  the  said  A.  J.  Gillespie  Commission  Com- 
pany as  a  means  to  defraud  the  public  and 
to  procure  tbe  above-stated  sums  of  money, 
and  that  by  tbe  use  of  said  means  they  did 
procure  from  various  persons  and  banks  the 
sums  of  $655,389.79  between  the  3d  day  of 
October  and  the  26th  day  of  November,  1898. 
"Tbe  evidence  further  showed  that  while 
Grant  G.  Gillette  was  not  named  as  a  stock- 
holder, as  a  matter  of  fact  be  and  J.  S.  Hol- 
Unger were  tbe  real  owners  and  controUers 
of  said  A.  J.  Gillespie  Commission  Company, 
and  I  further  find  from  the  evidence  that 
Grant  G.  Gillette  was  present  and  participat- 
ed in  the  first  meeting  of  the  organization  of 
this  company,  and  that  It  never  held  but  one 
meeting  thereafter,  and  at  that  meeting  the 
defendants  herein  tendered  their  reslgnatioas. 
I  further  find  that  the  whole  business  of  the 
A.  J.  Gillespie  Commission  Oompany  was  car- 
ried on  and  transacted  under  and  by  the  di- 
rection of  J.  S.  Holllnger.  I  further  find 
from  tbe  evidence  that  the  office  of  the  A.  J. 
Gillespie  Commission  Company  was  main- 
tained in  tbe  state  of  Kansas,  and  that  no 
oflice  was  kept  in  the  state  of  Missouri,  where 
service  could  be  had  upon  the  company  under 
the  statute  of  the  state  of  Missouri.  I  fur- 
ther find  from  the  evidence  that  the  A.  J. 
Gillespie  Commission  Company  had  stock 
pens  assigned  to  them  by  the  Kansas  City 
Stockyards  Company  on  tbe  Missouri  side 
of  the  state  line,  and  that  they  did  yard  busi- 
ness in  the  state  of  Missouri.  I  further  find 
from  the  evidence  that  said  attempt  to  in- 
corporate under  the  laws  of  the  state  of  Mis- 
souri by  the  said  GUlette  and  Holllnger  was 
for  the  purpose  of  obtaining  a  charter  to  do 
bnainess  In  tbe  state  of  Kansas  and  for  the 
purpose  of  cheating  and  defrauding  the  pub- 
lic who  dealt  with  said  company.  I  further 
find  from  the  evidence  that  the  defendants 
did  not  at  any  time  Intend  to  become  bona 
fide  stockholders  of  said  company  by  paying 
their  stock  subscriptions  thereiia.  On  the 
contrary,  I  further  find  from  tbe  evidence 
that  they  signed  said  articles  of  agreement 
with  the  understanding  between  them  and 
the  said  J.  S.  Holllnger  that  they  were  not 
to  pay  any  money  for  the  stock  subscribed  by 
them,  but  were  to  be  mere  nominal  stock- 
holders for  the  puriKise  of  enabling  said  Hol- 
Unger and  others  to  procure  articles  of  In- 
corporation In  Missouri.  I  find  that  defend- 
ants took  no  part  in  the  management  of  tbe 
company,  but  that  such  management  was  left 
entirely  with  J.  S.  Holllnger.  I  further  find 
that  on  or  about  November  26,  1898,  said 
A.  J.  Gillespie  Commission  Company  closed 
lbs  doors  and  said  J.  S.  HolUnger  padced  up 
its  books  and  papers  and  carried  them  to 
Abilene,  Kan.,  his  home,  and  that  since  then 
the  bank  books  and  stock  book  of  the  com- 
pany have  not  been  located.  I  further  find 
that  said  company  left  no  money  or  property 
out  of  which  its  creditors  could  realize  any- 
thing, and  that  at  the  Ume  of  Its  failure  It 
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was  Indebteded  to  varlong  banks  and  persons 
In  about  the  sum  of  $750,000,  and  with  no  as- 
sets to  pay  such  Indebtedness. 

"I  further  find  that  said  G.  G.  Gillette  ex- 
ecuted the  two  notes  sued  upon  in  this  case 
for  |8,000  each,  bearing  date  October  15, 
1888,  and  that  on  or  about  October  19,  1898, 
the  notes  were  indorsed  by  said  the  A.  J. 
Gillespie  Commission  Company  and  sold  to 
Hocker,  Arnold  &  Woodson  Brokerage  Com- 
pany, and  they  In  turn  about  the  same  date 
sold  said  notes  to  the  plaintiff  in  this  case, 
which  acquired  these  notes  for  value  long  be- 
fore maturity,  and  that  no  part  thereof  has 
been  paid  to  the  plaintiff.  I  further  find  that 
there  were  no  cattle  in  existence  «uch  as  are 
described  In  the  mortgage  securing  said  $8,- 
000  notes,  and  that  said  Gillette  did  not  own 
any  such  cattle  as  is  therein  described,  and 
by  reason  thereof  the  said  mortgage  was 
fraudulent  and  fictitious. 

"I  further  find  that  the  Secretary  of  State 
had  no  knowledge  that  said  Stannard  and 
Case  had  not  signed  said  articles  or  author- 
ized their  names  to  be  signed  to  said  articles 
at  the  time  he  Issued  said  certificate  set 
forth  in  the  findings  herein.  I  further  find 
that  said  Secretary  of  State  did  not  know 
that  said  defendants  in  this  case  had  not 
bona  fide  subscribed  for  the  stock  set  oppo- 
site their  names,  and  had  not  paid  for  the 
same;  that  said  Secretary  of  State  did  not 
know  that  said  parties  signing  said  paper  in- 
tended to  conduct  said  business  in  the  state 
of  Kansas,  and  did  not  know  that  said  pro- 
posed company  was  going  to  maintain  its  of- 
fice and  place  of  business  in  Kansas,  and  did 
not  know  that  said  company  was  not  going 
to  keep  its  principal  office  in  this  state  and 
in  Jackson  county  as  set  forth  in  said  arti- 
cles. I  further  find  that  said  Secretary  ol 
State  relied  upon  the  statement  contained  in 
said  writing  filed  with  him,  and,  believing 
the  facts  stated  In  said  article  to  be  true,  is- 
sued said  certificate  as  herein  set  forth. 

"The  above  and  foregoing  findings  of  fact, 
asked  by  plaintiff,  are  given  by  me  on  this 
December  31,  1904. 

"Shannon  C.  Douglass,  Judge." 

By  this  action  it  is  sought  to  Invalidate 
the  Incorporation  of  the  A.  J.  Gillespie  Com- 
mission Company,  and  to  hold  the  defend- 
ants as  partners  upon  the  following  grounds : 
(1)  That  no  valid  agreement  was  ever  en- 
tered into  between  the  individuals  named  in 
the  articles  of  agreement  to  form  a  corpora- 
tion, and  that  therefore  there  was  no  such 
organization  in  existence  as  set  forth  in  said 
paper  upon  which  the  state  could  bestow  a 
franchise.  (2)  That  the  certificate  of  Incor- 
poration was  granted  to  all  the  11  x>ersons 
named  in  the  articles  as  a  body  corparate, 
and  not  to  as  many  as  might  choose  to  ac- 
cept. (3)  That  no  such  organization  as  set 
forth  was  In  existence,  or  ever  accepted  such 
franchise  or  operated  under  same.  (4)  That 
where  a  charter  is  granted  to  a  certain  num- 
ber of  individuals,  creating  them  a  body  cor- 


porate, all  must  accept  In  order  to  become  a 
body  corporate.  (5)  That  under  the  evidence 
and  the  findings  of  the  court  these  defend- 
ants and  their  associates  were  outside  the 
organization  described  in  the  articles  and  did 
not  fit  this  charter.  (6)  That  the  evidence 
showed  that  the  GiUettes,  Dave  Naill,  and 
J.  S.  Holllnger  were  the  only  parties  who 
were  really  operating  under  said  charter, 
while  Patterson  and  the  defendants  were  par- 
ties only  in  name.  Ttte  petition  copies  into 
it  and  makes  part  thereof  the  articles  of  in- 
cor]>oratlon,  and  alleges  the  issuance  of  the 
certificate  of  incorporation,  but  assails  the 
incorporation  upon  the  grounds  before  speci- 
fied. 

That  the  life  of  a  corporation  in  no  way 
depends  upon  the  life  of  its  incorporate  mem- 
bers, or  of  those  who  from  time  to  time  may 
become  interested  in  it,  there  can  be  no 
question.  The  members  of  a  corporation  "as 
natural  persons  are  merged  in  the  corporate 
identity."  Button  v.  Hoffman,  61  Wis.  21,  20 
N.  W.  668,  50  Am.  Rep.  131.  As  was  said 
In  People  ex  rel.  Winchester  v.  Coleman  et 
al.,  133  N.  Y.  284,  31  N.  E.  97,  16  L.  R.  A. 
183:  "The  creation  of  the  corporation  merges 
in  the  artificial  body,  and  draws  in  it  the  in- 
dividual rights  and  liabilities  of  the  mem- 
bers," who  thereafter  can  speak  only  through 
the  officers  and  directors  of  the  corporation. 
Bank  of  U.  S.  v.  Dandridge,  12  Wheat  (U. 
S.)  91,  6  L.  Ed.  552;  Bank  of  California  v. 
San  Francisco,  142  Cal.  276,  75  Pac.  832,  64 
L.  R.  A.  918,  100  Am.  St.  Rep.  130.  So  that, 
when  the  certificate  of  incorporation  was  is- 
sued by  the  Secretary  of  State  to  the  A.  J. 
Gillespie  Commission  Company,  and  accepted 
by  them,  the  individuality  of  the  incorpora- 
tors as  such,  and  In  respect  of  all  business 
matters  of  the  corporation,  was  merged  in 
the  corporation.  In  Bank  v.  Rockefeller,  195 
Mo.  15,  93  S.  W.  761,  It  is  held  that  the  cer- 
tificate of  incorporation  issued  by  the  Secre- 
tary of  State  to  a  corporation  is  a  final  de- 
termination of  Its  right  to  do  business,  and 
that  thereafter  no  one,  except  the  state  by  a 
direct  proceeding,  can  question  its  corporate 
existence.  In  that  case  the  judgment  was  on 
a  demiurer  to  the  petition,  which  alleged 
"that  it  was  agreed  that  the  capital  stock 
of  the  company  should  not  in  fact  be  paid  up, 
and  that  pursuant  to  that  agreement  the 
capital  stock  of  said  company  was  not  in  fact 
paid  up."  In  the  case  at  bar  all  the  stock 
was  paid  in  money,  and  It  is  not  material  for 
the  pufposes  of  this  investigation  whether 
such  money  so  paid  was  obtained  by  fair  and 
honest  means  or  otherwise.  Plaintiff,  how- 
ever, insists  that  under  the  law  declared  in 
that  case  the  A.  J.  Gillespie  Company  was  not 
a  corporation  de  Jure  or  de  facto,  because 
the  articles  of  agreement  were  not  signed  and 
acknowledged  by  all  the  parties  thereto,  and 
that  a  less  number  will  not  do,  in  support 
of  which  contention  plaintiff  quotes  the  fol- 
lowing from  the  opinion  In  that  case:  "A 
consideration  of  the  sections  of  our  statutes 
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prortdlng  for  the  creation  of  bnsInesB  cor- 
porattooB  will  show  that  the  law  bas  provided 
the  ateps  which  Indlvldnals  seeking  to  become 
tnoxporated  aball  take,  to  wit,  the  Bignlng  and 
acknowledging  articles  of  association,  enum- 
erating the  purposes  of  the  corporation,  and 
requiring  the  filing  of  these  articles  in  the 
office  of  the  recorder  of  deeds  of  the  county 
In  which  the  corporation  Is  to  be  located  and 
filing  a  certified  copy  In  the  office  of  the  Sec- 
retary of  State.  These  are  the  acts  which 
the  law  requires  of  those  who  desire  to  be- 
come incoriporated ;  but,  after  all  these  things 
are  done,  still  there  Is  no  incorporation  until 
the  state,  through  Its  Secretary  of  State, 
grants  the  certificate  of  Incorporation,  which 
takes  the  place  of  a  special  act  of  the  Legisla- 
ture prior  to  our  Constitution  of  1875.  This 
certificate  of  the  Secretary  of  State,  then,  is  a 
■grant  of  a  franchise  to  become  a  corporation, 
and  without  it  there  can  be  no  corporation 
under  our  laws.  The  parties  to  this  grant  are 
the  state  on  the  one  hand  and  the  incorpo- 
ratom  on  the  other,  and,  when  once  issued 
and  accepted  by  the  company,  no  one  can  dis- 
pute the  corporate  existence  except  the  state 
hi  a  direct  proceeding."  From  this  plaintiff 
argues  that  the  act  of  the  Secretary  of  State 
akine  is  not  sufficient,  but  that  prior  to  such 
grant  there  must  have  been  certain  acts  by 
the  parties,  among  which  the  signing  and  en- 
tering into  articles  of  agreement  in  writing 
and  admowledglng  the  same. 

This  corporation  was  assailed  in  the  case 
of  Byland  t.  HoUlnger,  117  Fed.  216,  54  C. 
C.  A.  248,  wherein  the  plaintiff  sought  to  re- 
cover of  the  defendants,  as  copartners  using 
tbe  firm  name  of  A.  J.  Gillespie  Commission 
Company  and  one  Klneban,  upon  several 
promissory  notes,  all  made  at  Kansas  City, 
San.  The  petition  In  that  case  alleged  that, 
"though  the  person  executing  the  said  artl- 
des  subscribed  for  stock  of  such  corporation, 
they  never  Intended  to  take  and  have  not 
taken  any  of  the  stock,  and  have  not  and 
never  Intended  to  have  any  office  of  such 
corporation  In  the  state  of  Missouri,  but  to 
tiave  its  only  office  in  the  state  of  Kansas,  and 
that  the  notes  in  suit  were  made  and  deliver- 
ed to  the  A.  J.  Gillespie  Commission  Com- 
pany, and  by  that  company  sold  and  the  pro- 
ceeds received  before  any  certificate  of  incor- 
poration was  issued  by  the  Secretary  of 
State."  Tbe  purpose  of  that  action  was  to 
hold  some  of  those  who  signed  the  articles  of 
association,  but  who  really  never  took  any 
itock  in  the  corporation,  upon  the  Klnehan 
notes  referred  to  by  the  trial  court  In  its  find- 
taig  ot  facts  in  this  case;  but  a  demurrer  to 
the  petition  upon  the  ground  that  they  could 
not  be  held  as  partners  was  sustained.  That 
case  was  approved  by  this  court  In  Bank  v. 
Rockefeller,  supra,  wherein  Gantt,  J.,  speak- 
ing for  the  court,  said:  "The  Circuit  Court 
of  Appeals  of  the  United  States  for  the  Eighth 
Circuit  construed  section  2482,  Rev.  St.  1889 
(now  section  966,  Ber.  St  1899  [Ann.  St  1906, 
p.  867])t  to  mean  that  the  existence  of  a  cor- 


poration formed  under  that  section  began 
when  the  Secretary  of  State  issued  the  cer- 
tificate of  incorporation.  Section  1314  [Ann. 
St  1906,  p.  1066]  provides  when  the  grant 
of  the  state  of  corporate  powers  shall  take 
effect  and  that  Is  upon  the  issuing  of  the 
certificate  by  the  Secretary  of  State.  In  this 
manner  the  state  has  elected  to  show  its  as- 
sent to  the  creation  of  the  corporation,  and 
then  the  section  further  provides  that  this 
certificate  by  the  Secretary  of  State  shall, 
without  more,  be  received  by  all  tbe  courts 
of  this  state  as  evidence  of  the  corporate 
existence.  This  being,  then,  a  grant  of  the 
state  and  by  the  state,  it  is  not  subject  to  be 
attacked  collaterally  by  any  other  person,  and 
only  by  the  state  itself  In  a  direct  proceeding 
for  that  purpose.  A  charter  thus  obtained 
under  our  generaf  law  bad  all  tbe  force  and 
effect  of  a  legislative  charter  prior  to  our 
constitutional  provision  Uiblblting  the  grant 
of  sipedal  charters  by  the  Legislature.  But  It 
is  earnestly  and  ably  urged  by  the  learned 
counsel  of  the  plaintiff  that  the  acknowledg- 
ment of  the  articles  of  association  by  the 
incorporators  is  a  condition  precedent  which 
must  be  performed  before  there  can  be  a  cor- 
porate existence  under  the  statute.  Unques- 
tionably both  in  legislative  charters  and  in 
charters  under  general  laws  for  the  incorpo- 
ration of  companies  the  statute  Itself  often 
provides  that  the  corporation  shall  not  come 
into  existence  or  have  the  capacity  to  do  busi- 
ness until  certain  conditions  precedent  have 
been  compiled  with,  and  in  such  cases,  unless 
the  acts  or  things  required  to  be  done  are 
done,  there  cannot  be  a  corporation.  This 
is  well  illustrated  in  the  case  of  Railroad  v. 
Shambaugh,  106  Mo.  666,  17  S.  W.  682,  In 
which  this  court  said:  'Where  the  act  of  in- 
corporation does  not  in  and  of  itself  confer 
corporate  capacity,  but  provides  for  the  doing 
of  certain  things,  upon  the  doing  of  which 
the  company  shall  become  a  body  corporate, 
the  performance  of  these  things  constitutes 
conditions  precedent  and  until  performed  the 
company  has  no  corporate  existence.  Gran- 
by  Mining  Co.  v.  Bichards,  95  Mo.  110,  8  S. 
W.  246 ;  Hammett  v.  Railroad,  20  Ark.  204; 
Lyons  v.  Railroad,  82  Md.  18.  If,  however, 
the  charter  confers  corporate  capacity  with- 
out any  conditions  precedent  acceptance  of 
the  charter  is  all  that  need  be  shown.  In 
such  cases  the  act  of  incorporation  brings  the 
corporate  body  Into  existence.  The  act  of 
January  22,  1857,  declares  that  there  is  here- 
by Incorporated  a  company  called  the  St.  Jos- 
eph &  Iowa  Railroad  Company,  with  a  capital 
stock  of  $2,000,000,  and  then  goes  on  to  des- 
ignate tbe  persons  wlM  shall  constitute  the 
first  board  of  directors.  No  conditions  pre- 
cedent are  prescribed.  It  la  a  present  grant 
of  corporate  powers.  The  corporation  came 
into  being  upon  the  acceptance  of  the  char- 
ter.'" 

There  is  no  contention  in  this  case  that 
the  Incorporation  papers  were  not  In  exact 
oonformi^  to  the  requirements  of  the  laws 
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of  Iflaaonrl  on  tbe  face  thereof,  or  that  the 
certlflcate  of  IncorporatkHi  granted  by  the 
Secretary  of  State  was  not  in  due  form.  Dn^ 
der  our  laws  the  Secretary  of  State  Is  not  c*' 
quired  to  make  Inquiry  outside  the  articles 
of  association  filed  with  him  to  determine 
whether  the  matters  and  thhigs  stated  there- 
in are  In  fact  true,  or  that  all  conditions  pre- 
cedent have  In  fact  been  performed.  If  tbe 
papers  upon  their  face  conform  to  the  re- 
quirements of  the  law,  the  Secretary  of  State 
Is  authorised  upon  payment  of  the  necessary 
fees  to  grant  the  certlflcate  of  Incorporation, 
and  section  955,  ReT.  St  1899,  proTldes  that 
"a  certlflcate  by  the  Secretary  of  State,  un- 
der the  seal  of  the  state,  that  said  corpora- 
tion has  become  duly  organized,  shall  be  tak- 
en by  all  courts  of  this  state  as  evidence  of 
the  corporate  existence  of  such  corporation." 

The  Talldlty  of  the  corporation  is  also  chal- 
lenged upon  the  ground  that  tbe  defendants 
were  the  only  persons  signing  the  articles 
who  resided  in  Missouri,  and  that  the  others 
were  residents  of  Kansas,  and  that  in  pro- 
curing a  charter  in  this  state  the  object  was 
to  evade  tbe  laws  of  Kansas  governing  the 
liability  of  stockholders  in  a  corporation  or- 
ganized in  that  state.  The  evidence  shows 
that  the  corporation  did  bnt  a  small  portion 
of  its  business  in  Kansas.  Besides,  we  un- 
derstand it  to  l>e  the  universal  doctrine  that, 
where  citizens  of  one  state  desire  to  do  busi- 
ness under  a  charter  obtained  in  another 
state  whose  corporation  kiws  seem  to  them 
more  favorable  than  the  laws  of  the  state 
In  which  they  reside,  they  have  the  right  to 
do  BO  upon  compliance  with  the  laws  of  sncb 
other  state.  Tbere  is  nothing  in  our  laws 
which  forbids  citizens  of  this  state  who  have 
incorporated  here  to  sell  all  their  stock  to 
nonresidents.  In  this  case  some  of  those 
who  were  nonresidents  at  the  time  of  the 
incorporation  moved  into  and  became  resi- 
dents of  this  state,  after  which  the  defend- 
ants transferred  their  stock  to  them. 

Plalntlfr  makes  the  point  that  said  com- 
pany had  no  ofBce  In  Missouri.  The  evidence 
shows  this  to  be  the  fact,  and  that  such  of- 
fice, where  the  clerical  work  was  done,  waa 
on  tbe  Kansas  side  of  a  building  through 
which  the  state  line  ran.  It  seems  that  It 
was  necessary  for  the  corporation  to  have  an 
office  In  this  building  to  do  business  at  the 
stockyards,  being  engaged  In  the  stodc  com- 
mission business,  and  that  it  could  not  get 
an  office  on  tbe  Missouri  side  of  the  building 
at  the  time;  all  being  occupied.  It  further 
appears  that  all  the  meetings  of  the  8to<dc- 
holders  and  directors  of  the  corporation 
were  held  in  this  building,  bat  on  the  Mis- 
souri side  of  the  state  line.  This  was  all 
that  was  necessary.  Missouri  Lead  M.  ft  S. 
Co.  V.  Relnhnrd,  114  Mo.  219,  21  S.  W.  488, 
85  Am.  St  Rep.  746.  Moreover,  the  dlrect- 
on  were  the  agents  of  the  corporation,  and 
it  is  well  settled  that  they  may  bold  meetings 
and  transact  any  corporate  business  that 
th^  may  desire  In  a  foreign  state,  in  the  ab- 


sence of  any  statute  or  any  by-laws  of  the 
company  Inhibiting  the  same.  Morawetz  on 
Private  Corporations  (2d  Ed.)  I  53S;  Taylor 
on  Corporations  (2d  Ed.)  |  381;  Railroad 
V.  McPherson,  86  Mo.  13,  86  Am.  Dea  128; 
Handly  v.  Stutz,  139  U.  S.  442,  11  Sup.  Ct 
530,  36  L.  Ed.  227.  Of  course,  in  investigat- 
ing and  passing  upon  the  validity  of  the  cor- 
poration, we  cannot  examine  into  its  methods 
of  business,  or  the  acts  of  its  several  stock- 
holders, or  any  of  the  matters  and  things 
which  occurred  after  the  certificate  of  Incor^ 
poratlon  was  granted. 

It  Is  asserted  that  the  corporation  never 
elected  a  board  of  directors.  The  record, 
however,  shows  that  there  was  a  first  board 
of  directors ;  that  they  met  and  chose  a  pres- 
ident vice  president  secretary,  and  treasure 
er ;  that  the  vice  president  lived  In  Missouri, 
and  that  the  other  officers  left  their  homes 
in  Kansas  and  removed  to  Missouri  when  the 
corporation  began  to  do  business;  that  tbe 
directors  adopted  a  seal ;  and  that  the  com- 
pany carried  on  business  as  a  corporation. 

PlaintlfT  contends  that  the  body  never  ac- 
cepted the  charter  or  acted  thereon.  It  is 
true  that  the  charter  In  question  was  n  con- 
tract l>etween  the  state  and  the  Incorpora- 
tors, and,  like  all  contracts,  to  become  an  ex- 
ecuted contract,  it  was  necessary  that  it 
should  be  accepted  by  the  incorporators.  This, 
however,  may  l>e  shown  without  any  action 
being  taken  by  any  one  for  that  purpose,  and 
may  be  Inferred  from  the  use  of  the  fran- 
chise. "When  the  franchises  are  beneficial 
there  seems  to  be  no  particular  reason  why 
the  assent  to  and  acceptance  of  the  same 
may  not  be  inferred  from  the  acts,  as  well  as 
in  the  case  of  Indlvldtials."  Bank  of  U.  S. 
V.  Dandrldge,  12  Wheat  (U.  S.)  72,  6  L.  Ed. 
552.  As  was  said  in  Zabriskle  v.  C,  C.  ft  C. 
R.  R  Co.,  23  How.  (U.  S.)  397,  16  L.  Ed. 
488:  "As  between  the  parties  on  this  rec- 
ord, the  acceptance  of  these  acts  may  be  In- 
ferred from  the  conduct  of  the  corporators 
themselves.  The  corporation  has  executed 
the  power  and  claimed  the  privileges  confer- 
red by  them,  and  they  cannot  exonerate 
themselves  from  the  responsibilities  by  asr 
perting  that  they  have  not  filed  the  evidence 
required  by  the  statute  to  evince  their  de- 
cision." So  it  Is  held  in  Olymont  ▼.  Toler,  80 
Md.  289,  30  Atl.  651,  that  where  persons  are 
Incorporated  under  the  general  law,  the  fact 
that  they  ask  for  tbe  franchise  and  do  such 
things  as  may  be  necessary  to  get  It  shows 
Its  acceptance.  According  to  tbe  authorities, 
It  requires  stronger  proof  of  an  acceptance 
when  the  corporati<m  is  created  by  a  special 
act  of  the  Legislature  than  when  brought  In- 
to being  under  the  general  law,  as  in  this  in- 
stance. Tet  It  was  held  in  St  Joseph  ft 
Iowa  Ry.  Co.  v.  Shambaugh.  supra,  that  as 
the  charter.  whl(A  was  by  a  special  act  of 
the  Legislature,  prescribed  no  mode  or  time 
of  acceptance,  proof  of  acceptance  might  be 
inferred  from  use  of  corporate  powers  under 
the  charter.    Hope  Mutual  Fire  Ins.  Co.  v. 
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Beckmann,  47  Ifo.  93;  1  Morawetz  on  PrlT. 
Corp.,  f  23.  So  is  It  held  in  Furniture  & 
Ctuvet  Co.  V.  Crawford,  127  Mo.  356,  30  S. 
W.  163,  that  "corporate  existence  becomes 
ccHupIete,  under  our  statute^  when  the  articles 
of  asaodatloa  are  filed  In  the  office  of  the 
Secretary  of  State." 

While  plahitlfl  does  not  contend  that  a 
person  cannot  sign  articles  of  Incorporation 
u  trustee  &>r  another,  he  argues  that  Hol- 
lingor  did  not  sign  as  trustee,  or,  rather, 
that  it  he  did  so  sign  he  was  unauthorized 
K>  to  do,  and  that,  therefore,  his  act  was 
a  nullity,  even  though  he  may  have  In  fact 
paid  the  entire  amount  of  the  stock  thus  sub- 
snll>ed  toe.  The  findings  of  fact  are  to  the 
effect  that  HoUlnger  signed  the  names  of 
'  Case  and  Stannard  to  the  articles  of  incor- 
poration without  authority  from  either,  and 
that  the  Secretary  of  State  did  not  know 
this  at  the  time  he  Issued  the  certificate. 
The  articles  show  upon  their  face  that  Hol- 
linger  signed  and  acknowledged  as  trustee 
for  five  persons  named  therein.  All  named 
as  beneficiaries,  except  Case  and  Stannard, 
admit  he  was  their  trustee.  It  seems  that 
Hollinger  has  died  since  signing  the  articles. 
If  HoUinger,  as  trustee,  subscribed  for  shares 
of  stock  In  the  corporation  for  persons  for 
whom  he  was  not  in  fact  trustee,  he  thereby 
bound  Iilmself  personally  for  the  stock  thus 
subscribed,  whether  be  really  believed  he  was 
trustee  or  not.  In  1  Morawetz  on  Friv.  Corp. 
(2d  Ed.)  I  304,  it  is  said:  "It  Is  clear  that  no 
mgagement  or  relationship  between  a  share- 
bolder  and  a  stranger  to  the  corporation  can 
be  allowed  to  affect  the  mutual  rights  and 
obligations  existing  between  the  sharehold- 
ers by  reason  of  their  contract  of  member- 
shlpb  *  *  *  It  has  accordingly  been  held 
that  the  legal  owner  of  shares  in  a  corpora- 
tion is  liable  to  the  company  for  calls  made 
upon  the  shares,  though  he  be  a  trustee  for 
another  person;  and  the  beneficiary  cannot 
be  made  resimnslble,  for  he  Is  not  a  party  to 
the  contract  from  which  the  liability  for  calls 
arises.  For  the  same  reason,  It  follows  that 
only  the  legal  owner  of  shares  is  entitled  to 
vote  at  corporate  meetings,  and  the  legal 
title  to  dividends  belongs  to  him  also.  It  Is 
Immaterial  for  this  purpose  whether  the 
legal  owner  be  an  original  subscriber  or  a 
transferee  of  the  shares;  for  a  transfer  In- 
volves a  complete  novation  of  the  contract  of 
monbership,  and  the  transferee  steps  into 
the  place  of  the  prior  owner."  Later  on,  in 
section  862  (volume  2),  the  same  author  says: 
•The  members  of  a  corporation  are  entitled, 
as  among  themselves,  to  hold  every  person 
having  the  legal  title  to  shares  liable  to  per- 
form all  the  duties  of  a  shareholder;  and 
a  collateral  agreement  or  trust  existing  be- 
tween a  shareholder  and  third  persons  can- 
not bs  allowed  to  alter  the  relation  existing 
between  himself  and  the  corporation.  Hence 
it  is  clear  that  creditors  are  always  entitled 
to  compel  the  legal  owners  of  shares  to  pay 
their  unpaid  sbx^  subscrlptlona ;    for  such 


stock  subscriptions  are  a  portion  of  the  as- 
sets belonging  to  the  company  and  pledged  to 
creditors  for  the  ixiyment  of  their  claims. 
Moreover,  creditors  have  an  equitable  right 
to  hold  the  legal  owners  of  shares  liable  by 
reason  of  the  direct  relation  existing  between 
such  shareholders  and  themselves.  A  cor- 
poration and  Its  shareholders  are  In  reality 
the  same;  and,  when  tlie  agents  of  a  cor- 
poration create  corporate  obligationa,  they 
do  so  for  the  benefit  of  its  shareholders,  and 
on  their  behalf  pledge  the  company's  assets, 
including  the  liability  of  its  shareholders,  as 
security.  To  allow  any  agreement  or  rela- 
tionship between  the  shareholders  and  third 
parties  to  Impair  the  security  thus  given 
through  the  corporation  would  be  cmitrary 
to  the  agreement  made  with  the  creditors 
and  a  violation  of  their  equitable  rights.  It 
has  accordingly  been  held  that  the  creditors 
of  a  corporation  are  entitled  to  hold  every 
legal  owner  of  shares  liable  as  a  shareholder 
without  regard  to  equities  existing  between 
him  and  third  persons,  and  may  enforce  not 
only  the  liability  of  such  shareholder  to  con- 
tribute the  portion  of  capital  subscribed  by 
bim  to  the  company,  but  also  any  further  li- 
ability to  creditors  imposed  by  statute.  This 
rule  has  been  enforced  against  trustees  hold- 
ing shares  for  the  benefit  of  others  and 
against  persons  to  whom  shares  have  been 
transferred  as  collateral  security  for  a  claim 
against  the  prior  holder."  To  the  same  ef- 
fect is  Olleshelmer  v.  Thompson  Mfg.  Co.,  44 
Mo.  App.  184. 

It  is  asserted  by  plaintiff  In  argument  that 
the  coriwratlon  was  a  "fraudulent  scheme," 
entered  Into  for  the  purpose  of  cheating  and 
defrauding  the  public.  It  does  appear  from 
the  evidence  that  the  coriraratlon  was  wreck- 
ed by  the  machinations  and  fraud  perpetrat- 
ed by  OlUette,  who,  however,  had  no  control 
over  nor  Interest  hi  the  corporation,  except 
to  the  extent  of  $5,000  of  stock  purchased  by 
him  after  It  had  been  Issued;  but  this  does 
not  show  or  tend  to  show  that  the  corpora- 
tion never  existed.  On  the  contrary,  this 
purchase  of  stock  by  him  tends  to  show  that 
the  corporation  did  In  fact  exist  In  Vinegar 
Company  v.  Foehrenbach,  148  N.  7.  58,  42 
N.  B.  403,  It  is  said:  "We  did  not  Intend  to 
hold  In  the  Schlagel  Case  that  any  subse-. 
quent  corporate  act  manifesting  or  tending 
to  manifest  any  illegal  purpose  on  the  part 
of  the  directors  might  so  retroact,  as  of  the 
time  when  parties  were  engaged  in  promot- 
ing the  formation  of  a  company,  as  In  con- 
nection with  their  acts  and  declarations  of 
like  tenor  to  affect  the  corporation  Itself  with 
the  vice  of  Illegality.  •  •  •  Had  the  cer- 
tificate of  incorporation  expressed  any  Illegal 
puri)ose  of  Its  promoters,  another  and  a  very 
different  question  might  be  presented.  But 
that  Is  not  this  case.  On  its  face  the  trans- 
action between  plaintiffs  and  defendant  was 
valid,  and  it  Is  only  by  seeking  to  Inject  Into 
It  the  alleged  vice  of  subsequent  corporate 
dealing  that  it  can  be  said  to  be  tainted,  and 
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therefore  unenforceable.  This  Is  a  distinc- 
tion which  has  no  support  In  the  cases  or  on 
principle."  As  to  the  motlres  or  Intentions 
of  the  incorporators  in  obtaining  from  the 
Secretary  of  State  the  certificate  of  incor- 
poration, we  are  of  opinion  tliat  that  can- 
not be  inquired  into  in  this  action.  It  seems 
to  us  that,  if  the  plaintiff  has  any  cause  of 
action  at  all  upon  the  facts  disclosed  by  the 
record,  it  is  upon  the  contract  of  indorse- 
ment, and  not  against  these  defendants  in- 
dividually. 

It  is  also  contended  by  plaintiff  that,  al- 
though the  corporation  was  properly  Incor- 
porated, the  charter  "did  not  fit  the  parties 
to  the  articles,"  but  outside  parties,  un- 
known to  the  state  at  the  time  of  the  grant- 
ing of  the  franchise,  who  wished  the  corpora- 
tion created  in  order  to  swindle  it;  that  the 
parties  who  were  actually  carrying  on  the 
business  in  the  name  of  the  A.  J.  Gillespie 
Commission  Company  were  Joe  Gillette, 
Grant  Gillette,  Dave  Nalll,  and  J.  S.  Hol- 
llnger,  with  Patterson  and  these  defendants 
as  mere  dummies;  that  hence,  the  body  ac- 
tually operating  under  this  charter  was  en- 
tirely outside  the  charter.  We  must  confess 
our  inability  to  see  the  application  or  force 
of  that  argument  or  reasoning.  Here  we 
have  a  corporation  completely  organized,  with 
all  Its  stock  issued  and  paid  for,  and  hav- 
ing a  board  of  directors,  officers,  and  an 
official  seal;  and  the  notes  upon  which  this 
suit  is  predicated  are  indorsed  by  the  presi- 
dent of  the  corporation  in  his  official  capac- 
ity. 

Wonderly  v.  Booth,  36  N.  J.  Law,  260,  is 
relied  upon  by  plaintiff  as  supporting  Its  posi- 
tion, but  that  case  is  not  analogous  to  this. 
In  that  case  there  was  a  special  act  of  the 
Legislature  for  the  purixise  of  creating  an  in- 
surance company  to  do  business  In  Trenton, 
N.  J.  The  court  said:  "This  charter  seems 
to  have  been  in  the  market  at  Trenton  with- 
out any  organization  under  it  up  to  the  time 
of  the  bargain  l>etween  Logan  and  Noble. 
No  connection  was  shown  in  any  way  be- 
tween the  corporators  named  in  it  and  Noble 
or  those  who  attempted  to  organize  under  it 
in  Jersey  City.  As  the  evidence  stands,  there 
was  no  organization  in  Trenton,  no  stock 
subscribed  or  paid  in,  or  any  effort  to  do 
business  there  at  any  time.  There  was  a 
meeting  at  Trenton  at  the  time  Logan  made 
the  piurchase  at  which  Noble  says  Logan, 
Masters,  Booth,  and  himself,  and  he  thinks 
two  others,  not  one  of  them  a  corporator  in 
the  act  •  •  ♦  The  evidence  shows  that 
nothing  was  done  there  at  that  meeting  to- 
wards any  organization  at  Trenton,  either 
by  an  election  of  directors,  subscription  to 
stock,  or  otherwise,  but  that  Logan  and  Noble 
at  least  expected  and  intended  that  the  com- 
pany should  be  organized  and  established  at 
Jersey  City.  •  •  •  The  name  assumed 
was  not  the  name  in  the  charter,  the  word 
'Mutual'  being  left  out"  The  court  In  that 
ease  held  that  the  company  could  not  be  es- 


I  tablished  in  Jersey  City,  instead  of  Trenton, 
under  a  cliarter  for  such  company  to  be  lo- 
cated at  Trenton;  that  it  was  a  perversion 
of  and  a  fraud  upon  the  act,  and  gave  no 
corporate  color  to  the  company  for  the  pro- 
tection of  those  who  were  engaged  In  or  lent 
themselves  knowingly  to  the  scheme;  and 
that  such  an  organization  in  Jersey  City 
was  entirely  outside  the  act,  and  had  no  ex- 
istence as  a  corporation,  real  or  de  facto. 
No  such  state  of  facts  is  shovni  to  exist  in 
this  case. 

Plaintiff,  as  the  vendee  of  the  Hocker, 
Arnold  &  Woodson  Brokerage  Company,  who 
was  the  indorsee  of  the  A.  J.  Gillespie  Com- 
mission Company,  in  suing  upon  said  notes 
recognized  the  Incorporation  of  said  A.  J. 
Gillespie  Commission  Company,  and  is  now 
estopped  to  deny  the  same.  Moreover,  what- 
ever may  be  the  rule  in  other  Jurisdictions, 
we  understand  the  law  in  this  state  to  be 
that  a  certificate  of  incorporation  issued  by 
the  Secretary  of  State  is  a  final  determina- 
tion of  the  corporation's  right  to  do  business 
as  such,  and  that  thereafter  the  state  only, 
by  a  direct  proceeding,  can  challenge  Its  cor- 
porate existence  or  Its  right  to  do  business 
as  a  corporation,  even  though  fraud  should 
be  practiced  upon  the  Secretary  of  State  In 
obtaining  the  certificate.  Nor,  should  the 
corporation  or  its  incorporators  fall  to  com- 
ply  with  the  conditions  or  duties  subsequent 
to  the  granting  of  the  certificate,  would  that 
invalidate  the  Incorporation  or  render  the 
incorporators  liable  as  partners  or  as  in- 
dividuals. 

Our  conclusion  Is  that  the  court  committed 
error  in  refusing  the  declarations  of  law 
prayed  for  by  defendants,  and  In  rendering 
Judgment  against.  Instead  of  for,  them. 

The  Judgment  is  reversed.    All  concur. 


REYNOLDS  ▼.  HOOD. 

(Supreme  Court  of  Missouri.   Division   No.   l. 
Feb.  26,  1908.) 

1.  BloxonacHT— Trial— Direction  op  VERnicr. 

In  ejectment  for  a  strip  of  land,  a  r»- 
quest  to  direct  a  verdict  for  plaintiff  because  it 
was  shown  that  defendant  was  in  poaseasion  of 
the  land  when  the  suit  was  instituted,  and  that 
the  title  thereto  had  descended  to  piaintiff  and 
his  grantors,  and  because  of  a  failure  to  sliow 
any  transfer  of  the  title  from  plaintiff  to  de- 
fendant, was  properly  refused,  where  there  was 
evidence  tendmg  to  prove  defendant's  acquisi- 
tion of  tlie  title  by  adverse  possession,  and  fur- 
ther evidence  to  the  effect  that,  by  o^eement, 
defendant  had  given  plaintiff  a  strip  of  land, 
thereby  fixing  the  boundary  line  between  tiiem, 
in  consideration  that  plaintiff  would  relinquish 
all  claims  he  had  to  the  strip  in  controversy. 

2.  Tbiax  —  Taking  Cask  fhom  Jdrt  —  Direc- 
tion OF  Verdict  for  Plaintiff. 

It  is  improper  to  peremptorily  instruct  for 
plaintiff  in  any  cause  where  iia  prima  facie  case 
IS  not  admitted,  or  even  where  it  is  admit- 
ted, if  defendant  has  introduced  evidence  which 
tends  to  disprove  it,  in  either  of  which  cases  the 
jury  must  weigh  the  evidence  and  pass  upon 
the  facts. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Oix. 
vol  46,  Trial,  {{  332,  333.1 
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3.  AinAl>-llBVIKW— PiNDIROS   OF  OOXTBT  OW 

OonrLionifa  Btiderce. 

Where  the  evidence  in  an  action  at  law  is 
conflicting,  the  findings  of  the  trial  court  are 
coDcIoaive  npon  the  Supreme  Court. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
ToL  3,  Appeal  and  Krror,  ft  398&-^>S9.] 

4.  SaMZ— EbTBCT  IN  EQUriABLX  ACTION. 

Though  in  equity  cases  the  right  to  review 
the  evidence  on  appeal  is  unquestioned,  the  uni- 
form practice  ia  to  defer  somewhat  to  the  flnd- 
in^i  of  the  trial  court  on  issues  of  fact,  and 
to  refoae  to  reverse  a  judgment  on  the  ground 
that  the  findings  were  against  the  weight  of  the 
evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  {(  3970-3878.] 

5.  BOUNDABIZS  —  EJraABLISHICXKT  —  AQBEB- 
ICENTB  BETWCXN  PaBTIKS. 

When  there  is  a  dispute  as  to  the  location 
of  the  true  iMnmdaiT  line  between  two  adjoin- 
ing proprietors,  or  where  the  line  ia  uncertain, 
and  they  are  ignorant  of  its  true  location,  and 
by  agreement  they  fix  npon  a  permanent  bound- 
ary line  and  take  possession  in  pursuance  there- 
of, then  the  agreement  is  valid  and  binding  on 
the  parties  thereto,  and  those  claiming  under 
them, 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Boundariw,  H  212-225.] 

0.  EjECniBNT— TbIAI^— INSTBT70TI0NS. 

In  ejectment  for  a  strip  of  land,  there  was 
evidence  for  defendant  of  a  former  controversy 
between  the  parties  in  which  judgment  was  en- 
tered carrying  out  an  agreement  by  which  de- 
fendant gave  plaintiff  a  strip  of  land,  thereby 
fixing  the  boundary  line  between  them,  and 
plaintiff  relinquished  all  claims  he  had  to  the 
land  sued  for.     Held,  tb&t  an  instruction  that 

Elaintiff  not  being  the  owner  of  the  interest  of 
is  grantors  at  the  oommencement  of  his  former 
snit  for  the  possession  of  lands  contiguous  to  the 
land  In  controversy  any  judgment  or  settlement 
therein  could  not  be  a  bar  to  the  present  suit 
was  properly  refused,  since  it  ignored  the  evi- 
dence of  the  agreement  settling  the  boundary 
line  between  the  parties. 

7.  JuoaiotNT— Res  Judicata- EIjectment. 

Where,  in  an  ejectment  suit  a  judgment  was 
entered  according  to  an  agreement  by  which  de- 
fendant gave  plaintiff  a  strip  of  land,  thereby 
fixing  the  boundary  line  between  them,  and 
plaintiff  relinquished  all  claims  he  had  to  the 
rest  of  the  land,  and  the  parties  took  possession 
under  such  agreement,  the  judgment  operates  as 
an  esti^pel  between  tne  parties,  and  is  a  bar  to 
all  future  actions  of  ejectment  between  them  re- 
garding the  same  property,  and  it  is  immaterial 
whether  or  not  plaintiff  owned  all  of  the  land  at 
the  time  of  the  suit,  it  appearing  that  he  claim- 
ed to  own  it  all,  and  was  actually  suing  for 
recovery. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  f  1285.] 

Appeal  from  Circuit  Court,  Qreene  County ; 
James  T.  Merille,  Judge. 

Action  by  James  H.  Reynolds  against  Wil- 
liam B.  Hood.  From  a  Judgment  for  de- 
fendant, plaintiff  api>eals.    Affirmed. 

This  is  a  suit  in  ejectment,  instituted  in  the 
circuit  court  of  Greene  county,  by  the  plain- 
tiff against  the  defendant,  to  recover  a  cer- 
tain strip  of  land,  described  In  the  petition, 
and  $100  damages  for  the  unlawful  withhold- 
ing the  ixwsesslon  thereof  from  plaintiff,  and 
II  monthly  rents  and  profits.  This  case  was 
commenced  in  the  circuit  court  of  Greene 
county.  Mo.,  at  the  September  term,  1904, 
The  petition  is  In  the  usual  form  for  eject- 


ment, and  prays  to  recover  the  possession  of 
the  following  described  land  situate  In  Greene 
county,  Mo.,  to  wit:  Beginning  at  a  point 
12  rods  north  of  the  southeast  corner  of  the 
northeast  quarter  of  the  northwest  quarter 
of  section  No.  2  in  township  No.  28  of  range 
No.  24,  running  thence  north  18  feet  and 
6  inches,  thence  west  80  rods,  thence  south 
18  feet  and  6  Inches,  thence  east  80  rods  to 
the  place  of  beginning,  and  In  section  2, 
township  28,  range  24,  and  for  the  recovery 
of  $100  damages,  and  for  $1  a  month  as 
monthly  rents  from  the  rendition  of  Judg- 
ment until  the  premises  are  delivered  to 
plaintiff.  The  answer  of  the  defendant  (omit- 
ting the  caption  and  style  of  cause)  Is  as 
follows:  "Now  at  this  day  comes  the  defend- 
ant and  for  answer  to  plaintiff's  petition  ad- 
mits that  he  is  In  the  possession  of  the  strip 
of  land,  or  premises,  sued  for  by  the  plain- 
tiff, but  denies  each  and  every  other  allega- 
tion In  plaintiffs  said  petition  contained. 
And  for  another  further  separate  answer  and 
second  defense  to  plaintiff's  said  petition 
states  that  on  the  2l8t  day  of  August,  1897, 
the  plaintiff  filed  an  ejectment  suit  In  this 
court  against  the  defendant,  asking  for  the 
possession  of  the  north  34  and  "/loe  acres 
of  the  said  northeast  quarter  of  the  north- 
west quarter,  said  section,  township  and 
range,  and  that  the  division  or  true  line  be- 
tween their  premises,  then  being  uncertain, 
unsettled  and  unknown  to  both  the  plaintiff 
and  defendant,  as  a  compromise  and  settle- 
ment of  all  differences  between  them  as  to  the 
true  division  line,  it  was  agreed  by  and  be- 
tween them  that  the  true  line  dividing  their 
respective  tracts  of  land  was  twenty  feet 
south  of  the. plaintiff's  fence  as  then  locat- 
ed, and  that  this  court  might  render  such  a 
judgment  fixing  the  true  line  between  this 
defendant  and  the  plaintiff,  and,  in  pursuance 
of  said  agreement,  compromise  and  adjust- 
ment, and  in  confirmation  thereof  and  the 
settlement  of  tbe  line  between  plaintiff's  and 
defendant's  possessions,  this  court  did  on  the 
the  11th  day  of  October,  1897,  render  the 
following  Judgment:  'J.  H.  Reynolds,  Plaln- 
tlff,vs.  W.  E.  Hood,  Defendant  Now  at  this 
day  comes  the  parties,  plaintiff  and  defend- 
ant, by  their  respective  attorneys.  Whereup- 
on, by  agreement  of  said  parties.  Judgment  la 
entered  herein  in  favor  of  the  plaintiff  and 
against  the  defendant  for  a  strip  of  land  20 
feet  wide  south  of  the  fence  as  now  locat- 
ed on  the  land  in  dispute  In  tbe  northeast 
quarter  of  the  northwest  quarter  of  section 
2,  township  28,  range  24,  and  being  so  en- 
titled to  tbe  possession  thereof,  the  said 
defendant  unlawfully  withholds  from  plain- 
tiff the  possession  thereof.  It  Is  therefore 
considered,  adjudged  and  ordered  by  tbe 
court  that  the  plaintiff  have  and  recover  of 
and  from  the  defendant  the  possession  of  the 
strip  of  land  20  feet  wide  south  of  the  fence 
as  now  located  on  the  land  in  dispute,  to- 
gether with  all  costs  in  this  behalf  laid  out 
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and  ^rpended,  for  wfalcb  execution  may  1»- 
8ae.'  Which  said  Judgment  U  recorded  In 
this  conrt  In  drcnlt  Court  Record  No.  eo,  at 
page  SSa.  And  thereupon  this  defendant  paid 
all  costs  of  said  suit,  and  In  pursuance  of  said 
compromise,  agreement  and  Judgment  this 
defoidant  at  great  costs,  expense  and  labor 
Immediately  moved  his  said  fence  twenty-two 
(22)  feet  south  of  where  said  fence  was  then 
located,  where  the  same  now  Is  and  has  re- 
mained since  the  year  1897,  and  plaintiff  es- 
topped from  claiming  the  same.  And  for  an- 
other and  further  answer  and  third  defense, 
to  plaintiff's  said  petition  says  that  he  has 
been  In  the  open,  notorious,  exclusive,  con- 
tlnuoua  adverse  iKWseesion  of  the  premises 
sued  for  by  the  plaintiff  for  more  than  ten 
years  before  the  commencement  of  this  suit, 
claiming  to  be  the  sole  owner  thereof.  Where- 
fore, the  defendant  prays  the  court  to  be  dis- 
charged with  his  costs." 

The  replication  of  plaintiff  was  a  general 
denial  of  the  new  matter  set  up  in  defend- 
ant's answer.  The  case  was  tried  by  the 
court  without  the  intervention  of  a  Jury. 
David  v.  Reynolds  was  the  common  source  of 
title,  and  the  plaintiff  is  one  of  his  grandsons. 
That  on  and  prior  to  August  21st,  1887,  the 
plaintiff,  l>y  Inheritance  and  mesne  convey- 
ances, acquired  title  to  the  strip  of  land  In 
controversy,  excepting  a  small  Interest,  which 
does  not  affect  the  legal  propositions  herein 
involved.  The  defendant  was  In  possession 
of  the  land  at  the  time  of  the  Institution  of 
the  suit  The  value  of  the  annual  rents  and 
profits  was  15.  The  defendant's  evidence 
tended  to  prov«  that  he  bad  been  in  the  open, 
notorious,  exclusive,  and  adverse  possession 
of  the  premises  for  more  than  10  years  next 
before  the  institution  of  this  suit  He  also 
Introduced  evidence  which  tended  to  prove 
that  on  and  prior  to  August  21, 1887,  he  was 
in  possession  of,  not  only  the  strip  of  land 
now  in  controversy,  but  was  also  In  posses- 
sion of  an  additional  strip  of  land,  20  feet 
In  width,  adjoining  thereto  on  the  north  and 
extending  the  entire  length  thereof ;  that  on 
and  prior  to  said  date  both  the  plaintiff  and 
defendant  claimed  to  own  all  of  said  land- 
that  Is,  both  of  said  strips  of  ground— end 
that  on  said  day  the  plaintiff  sued  the  de- 
fendant in  ejectment  for  the  possession  of  all 
of  said  land ;  that  said  land  was  situated  be- 
tween plaintiff's  and  defendant's  farms,  and 
that  the  true  boundary  line  between  them 
was  unlcnown  to  either  of  them,  and  its  exact 
location  was  In  dispute,  both  claiming  all  of 
said  land;  that  during  the  pendency  of  said 
suit  they  effected  a  compromise  as  to  the 
tme  boundary  between  them,  defendant 
agreeing  to  give  to  plaintiff  the  said  strip  of 
land  20  feet  In  width  in  consideration  that 
defendant  would  relinquish  ail  claim  to  the 
strip  now  In  suit ;  that,  in  pursuance  to  that 
agreement  and  in  adjustment  of  their  dif- 
ferences, the  Judgment  pleaded  la  the  an- 
swer was,  by  agreement  of  parties,  rendered 


In  said  suit;  that  after  the  rendltl<»  of  the 
Judgment,  and  in  pursuance  thereof,  ho 
moved  bis  fence  south  20  feet;  and  thereby 
surrendered  the  possession  of  that  20-feet 
strip  to  plaintiff,  and  retained  possession  of 
the  strip  of  land  now  in  controversy  in  pur- 
suance to  said  agreement  and  Judgment ;  that 
for  several  years  prior  to  August  21,  1897, 
and  ever  since  that  date,  he  has  been  in  the 
open,  notorious,  exclusive,  and  adverse  pos- 
session of  said  land,  claiming  to  own  it  by 
virtue  of  his  original  rights  thereto;  and 
ever  since  the  date  of  the  rendition  of  said 
Judgment,  he  has  also  claimed  to  hold  and 
own  the  title  to  said  land  by  virtue  of  said 
agreement  and  Judgment  In  rebuttal,  the 
plaintiff  Introduced  evidence  tending  to  rebut 
and  contradict  defendant's  evidence  regard- 
ing the  agreement  mentioned;  and  also  to 
contradict  his  evidence  regarding  his  title  to 
the  land  by  adverse  possession.  At  the  close 
of  all  the  evidence,  the  plaintiff  asked,  and 
the  court  refused,  a  mandatory  Instruction, 
telling  the  Jury  to  find  for  the  plaintiff,  to 
which  action  of  the  court  the  plaintiff  duly 
saved  exceptions.  The  plaintiff  also  asked 
for  the  following  instruction,  which  the 
court  refused,  to  which  action  the  plaintiff 
duly  excepted,  to  vrlt:  (8)  The  plaintiff,  not 
being  the  owner  of  the  Interests  of  his  gran- 
tors as  shown  In  the  evidence  in  this  suit  at 
the  commencement  of  the  former  suit  t>e- 
tween  plaintiff  and  defendant  for  the  posses- 
sion of  other  lands  contiguous  to  the  land 
in  controversy,  any  Judgment  or  settlement 
as  to  such  other  lands  could  not  affect  the 
land  sued  for  in  this  case.  The  court  then 
found  the  Issues  for  the  defendant,  and  en- 
tered Judgment  accordingly,  and  In  due  time 
and  by  proper  steps  the  plaintiff  took  an  ap- 
peal to  this  court 

A.  H.  Wear,  for  appellant  F.  T.  Stockard 
and  Oideon  &  Sons,  for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  1.  The  appellant  asks  for  a  reversal 
of  the  Judgment  of  the  trial  court  because  he 
contends  that  the  record  shows  that  respond- 
ent was  in  possession  of  the  land  at  the  time 
of  the  institution  of  the  suit,  and  that  the  ti- 
tle thereto  descended  to  him  and  his  grantors, 
and  that  it  falls  to  show  a  sale  or  transfer 
of  that  title  from  him  to  the  respondent  It 
is  for  that  reason  apiwUant  Insists  that  his 
peremptory  instruction  should  have  been  giv- 
en. Conceding  all  appellant's  claims  to  be 
true,  yet  the  court  properly  refused  to  give 
the  peremptory  Instruction  asked,  for  two 
reasons:  First  because  the  record  shows 
there  was  evidence  introduced  by  respond- 
ent which  tends  to  prove  he  had  acquired  ap- 
pellant's title  to  the  proi)erty  by  adverse 
possession;  and,  second,  for  the  reason  that 
the  record  discloses  the  fact  that  there  was 
evidence  introduced  which  tended  to  show 
that  appellant  and  respondent  were  adjoining 
proprietors,  and  the  true  boundary  line  !>»■ 
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tween  fbem  was  nnknown  and  In  dispnte,  and 
tbat  by  aBreement  they  fixed  a  pennanent 
line,  by  respondent  giving  possession  of  the 
strip  of  land  20  feet  in  width,  mentioned  in 
the  evidence,  to  the  appellant.  In  considera- 
tion tbat  the  latter  would  relinqnisb  all 
claims  be  bad  to  the  strip  now  in  controversy. 

2.  It.  is  improper  to  give  a  peremptory  In- 
Btmctlon  to  find  for  plaintiff  In  any  cause 
where  Us  prima  facie  case  Is  not  admitted, 
or  where  It  is  admitted,  if  the  defendant  has 
tntroduced  evidence  which  tends  to  disprove 
that  prima  facie.  In  either  of  those  cases  the 
Jury  most  weigh  the  evidence  and  pass  upon 
the  facta.  MlllUen  ▼.  Commission  Co.,  202 
Mo.  637,  loc.  at,  655,  100  S.  W.  604.  The 
law  la  well  settled  that  where  the  evidence 
submitted  at  the  trial  of  an  action  at  law 
by  the  plaintiff  and  defendant,  respectively, 
la  conflicting,  the  flndings  of  the  trial  court 
are  conclusive  upon  this  court,  and  we  will 
not  undertake  to  say  on  which  side  the 
weight  of  the  evidence  lay.  Blanton  v.  Dold, 
109  Mo.,  loc.  dt,  69,  18  S.  W.  1149;  Dob- 
bins V.  Humphreys,  171  Mo.  198,  202,  70  8.  W. 
815;  James  v.  Life  Ass'n,  148  Mo.,  loc.  dt, 
15,  16.  49  S.  W.  97&  The  trial  court  had  be- 
fore it  the  witnesses  who  testified,  and  had 
the  (^iwrtunlty  of  observing  their  demeanor 
on  the  witness  stand,  and  their  manner  of 
testifying.  It  was  In  much  better  position 
to  Judge  as  to  the  weight  to  be  attached  to 
the  testimony  of  the  respective  witnesses 
than  this  court  can  possibly  be.  E<ven  in 
equity  proceedings,  where  the  right  of  this 
court  to  review  the  evidence  la  unquestioned, 
the  uniform  practice  of  this  court  is  to  defer 
somewhat  to  the  flndings  of  the  trial  court 
on  Issues  of  fact,  and  to  refuse  to  reverse 
a  Judgment  of  the  lower  court  on  the  ground 
tbat  the  findings  were  against  the  weight  of 
the  evidence.  Kittredge  v.  Bldg.  Ass'n,  103 
Mo.  App.  881,  77  S.  W.  147;  Johnson  v. 
Realty  Co.,  177  Mo.  595,  597,  76  8.  W.  1021. 
It  Is  equally  well  settled  In  this  state  that 
where  there  Is  a  dispute  as  to  the  location 
of  the  true  boundary  line  between  two  ad- 
joining proprietors,  or  where  the  line  is  un- 
certain, and  they  are  ignorant  of  its  true 
location,  and,  by  agreement,  they  fix  upon  a 
jiermanent  boundary  line,  and  take  posses- 
sion In  pursuance  thereof,  then  the  agree- 
ment is  valid  and  binding  on  the  parties 
thereto  and  those  claiming  under  them.  Krl- 
der  v.  MUner,  90  Mo.  145,  12  S.  W.  461,  17 
Am.  St  Rep.  548;  Ooltermann  v.  Schiermey- 
er.  Ill  Mo.  404,  19  8.  W.  484,  20  8.  W.  161; 
Barnes  v.  Allison,  X66  Mo.  96,  65  8.  W.  781. 
The  finding  of  the  court  In  favor  of  the  re- 
spondent upon  this  question  is  conclusive 
upon  this  court 

3.  It  la  finally  Insisted  by  the  appellant 
tbat  the  court  erred  In  not  giving  instruction 
No.  6,  asked  by  him,  which  told  the  jury. 
In  effect  that  the  plaintiff  not  being  the 
owner  of  all  the  interests  of  his  grantors  to 
the  land  In  controversy  at  the  commencement 


of  the  former  suit  between  plaintiff  and  de- 
fendant for  the  possession  of  the  other  lands 
mentioned  In  evidence  any  suit  could  not  be 
a  bar  to  this  present  suit  The  action  of  the 
court  In  refusing  this  instruction  was  prop- 
er, for  the  reason  tbat  it  ignores  all  the 
evidence  of  the  settlement  of  the  boundary 
line  between  them  by  agreement  While,  or- 
dinarily, it  Is  true  a  Judgment  in  an  eject- 
ment suit  is  not  a  bar  to  another  between  the 
same  parties  regarding  the  same  land;  yet 
where  that  Judgment  was  by  agreement, 
based  upon  a  valid  contract  settling  the 
boundary  line  between  two  adjoining  landed 
proprietors,  and  the  parties  have  taken  pos- 
session under  that  judgment  as  in  this  case, 
then  the  Judgment  operates  as  an  estoppel 
between  the  parties,  and  Is  a  bar  to  all 
future  actions  of  ejectment  between  them  re- 
garding the  same  property ;  and  It  Is  wholly 
Immaterial  whether  be  owned  all  of  the 
land  at  that  time  or  not  since  the  evidence 
tended  to  Show,  and  the  court  found,  tbat 
he  was  claiming  to  own  all  of  the  land,  and 
was  actually  suing  for  recovery.  The  an- 
swer sets  up  an  equitable  defense,  and  the 
court  found  the  facts  therein  stated  to  be 
true,  which  Is  a  perfect  bar  to  an  action  In 
ejectment    Chouteau  v.  Gibson,  76  Mo.  88. 

Finding  no  error  In  the  record,  we  are  of 
the  opinion  that  the  judgment  should  be  af- 
firmed.   All  concur. 


WALES  V.  HOLDEN  et  al. 

(Supreme   Court  of  Missouri,   Division  No.   1. 
Feb.  26,   190&) 

1.  FRAtnw,  STATtrne  of— Bvidbrob— Pksfobii- 

ANCK  of  TTnWBITTBII  CONTRACT. 

Proof  to  sustain  a  claim  in  the  face  of 
the  statute  of  frauds,  baaed  on  the  performance 
of  an  unwritten  contract  must  be  overwhelm- 
ing in  Ita  probative  force,  leaving  no  room  for 
reasonable  doubt 

2.  Saub— Adoption— EviDBRCK. 

Evidence  considered,  and  held  insufficient  to 
show-  an  oral  contract  of  adoption. 

Appeal  from  Circuit  Court  Nodaway  Coun- 
ty;  Wm.  C.  Ellison,  Judge. 

Suit  by  Sallle  L.  Wales  against  Ida  C. 
Holden  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    AfiBrmed. 

Hudson  &  Du  Bois,  Ab.  H.  Romans,  and 
Ernest  Engle,  for  appellant  J.  W.  Peery, 
for  respondent 

YALLIANT,  P.  J.  This  Is  a  suit  In  equity 
to  enforce  specific  performance  of  what  Is  al- 
leged to  have  been  an  oral  contract  to  adopt 
the  plaintiff,  then  a  child  eight  years  old. 
The  contract  Is  said  to  have  been  made  In 
April  1874,  when  the  plaintiff  was  an  orphan 
living  In  the  home  of  her  paternal  uncle,  abh 
Kellm,  and  the  parties  to  the  contract  were 
Asa  Kelim  acting  In  loco  parentis  for  the 
plaintiff  and  Qeorge  W.  Lewis  In  his  own 
behalf.    The  latter  was  known  as  Judge  Lew- 
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Is,  formerly  a  Judge  of  the  probate  court, 
and  afterwards  and  for  many  years  one  of 
the  prominent  lawyers  In  that  part  of  the 
state.  Judge  Lewis  died  November  22, 
1902.  Asa  Kellm  died  several' years  before. 
Therefore  when  this  suit  was  beg:un  both  the 
contracting  parties  were  dead. 

The  petition  states  that  on  her  deathbed 
the  plaintiff's  mother  placed  her  in  the  care 
of  this  uncle,  "requesting  him  to  procure  a 
home  for  her  with  some  good  family  In  such 
manner  and  place  as  his  best  judgment  might 
dictate  where  she  might  be  educated  and  well 
raised";  that  on  the  death  of  plalntifTs 
mother  her  uncle  took  her  to  his  home,  ap- 
plied for  and  obtained  letters  of  guardianship, 
and  she  was  living  with  her  uncle  when,  in 
1874,  Judge  Lewis  and  his  wife  came  to  Orant 
City,  near  which  her  uncle  lived,  and  asked 
blm  to  allow  them  to  take  plaintiff  and  adopt 
her  as  their  own  child,  to  which  her  uncle 
consented,  and  thereupon  It  was  agreed  "by 
and  between  the  said  Asa  Kelim  as  guardian 
of  the  person  of  the  plaintiff,  and  by  virtue 
of  the  power  and  authority  delegated  to  him 
by  plalntUTs  mother,  and  the  said  Oeorge 
W.  Lewis,  that  he,  the  said  Oeorge  W.  Lewis, 
would  take  the  plaintiff  herein,  adopt  her 
and  make  her  his  adopted  child,  educate,  care 
for,  and  give  her  all  the  rights  of  a  natural 
child,  and  at  his  (the  said  Oeorge  W.  Lewis') 
death  this  plaintiff  should  be  entitled  to  and 
receive  an  equal  share  with  his  other  child 
or  children,  of  all  of  his  (the  said  Oeorge  W. 
Lewis')  estate  and  property,  real,  personal, 
and  mixed,  wherever  situated."  Then  the 
petition  goes  on  to  state  that  In  conformity 
to  that  agreement  plaintiff  was  taken  Into 
the  Lewis  home,  and  remained  there  nine 
years,  until  1883,  when  she  was  married  and 
went  to  a  home  of  her  own  with  her  husband ; 
that  during  all  that  time  she  was  treated  as  a 
daughter  In  the  family,  and  conducted  herself 
as  was  becoming  to  one  in  that  relation; 
that  while  she  lived  in  his  family  Judge  Lew- 
is frequently  told  her  of  his  "agreement  of 
adoption;"  that  by  its  terms  she  bad  been 
"legally  and  lawfully  adopted,  and  was  to 
have  and  receive  an  equal  share  as  such 
adopted  child  with  his  other  cbild  or  children 
in  all  the  property  that  he  might  have  at  bis 
death  wherever  situated,  and  whether  real, 
personal,  or  mixed" ;  that  for  several  years 
before  her  marriage  Judge  Lewis  and  his  wife 
were  old  and  feeble,  and  she  alone  ministered 
as  a  daughter  to  them.  The  petition  states 
and  reiterates  that  Judge  Lewis  always  rec- 
ognized the  contract  of  adoption,  "and  al- 
ways intended  to  carry  out  said  contract  and 
agreement  of  adoption,  and  always  intended 
that  plaintiff  should,  at  his  death,  share 
equally  with  bis  other  child  or  children  in  all 
his  estate."  And  yet  the  alleged  adopting 
father  died  in  1902  leaving  an  estate  worth 
about  $200,000,  and  only  one  heir,  his  daugh- 
ter Ida  C.  Holden,  and  her  husband,  who  is 
also  administrator  of  the  estate,  are  the  de- 
fendants In  this  suit    The  trial  resulted  in 


a  Judgment  for  defendants,  and  from  that 
Judgment  the  plaintiff  prosecutes  this  appeal. 
There  was  evidence  tending  to  support  the 
plaintiff's  claim,  the  character  of  which  evi- 
dence we  will  consider  later.  Both  parties 
to  the  contract  being  dead,  and  there  being  no 
deed  or  other  evidence  In  writing,  necessarily 
the  evidence  for  the  defendants  was  in  a 
great  degree  negative  In  form.  The  circum- 
stances of  this  case  forcibly  Illustrate  the  wis- 
dom of  the  rule  of  evidence  so  firmly  estab- 
lished and  80  often  declared  by  this  court. 
namely,  that  the  proof  to  sustain  a  daim  of 
this  kind,  In  the  face  of  the  statute  of  Crauds. 
must  be  overwhelming  In  its  probative  force, 
leaving  no  room  for  a  reasonable  doubt.  We 
do  not  consider  it  necessary  to  discuss  that 
rule  at  this  time.  We  can  add  nothing  In  the 
way  of  argument  to  what  we  have  already 
in  many  cases  said.  Steele  v.  Steele,  161  Mo. 
566,  61  S.  W.  815;  Kinney  v.  Murray,  170  Mo. 
674,  71  S.  W.  197;  McElvaln  v.  McElvaln,  171 
Mo.  244,  71  S.  W.  142 ;  McKee  v.  HIgbee,  180 
Mo.  263,  79  S.  W.  407 ;  Asbury  v.  Hlcklin,  181 
Mo.  658,  81  S.  W.  390 ;  Orantham  v.  Oossett, 
182  Mo.  651,  81  S.  W.  895;  Roaenwald  v.  I 
Middlebrook,  188  Mo.  58,  86  S.  W.  200 ;  Berg  I 
V.  Moreau,  199  Mo.  416,  97  S.  W.  901,  9  L.  R.  '■ 
A.  157.  The  cases  relied  on  by  appellant  do 
not  in  the  least  impair  the  force  of  those 
decisions.  Sharkey  v.  McDermott,  81  Mo. 
647,  4  S.  W.  107,  60  Am.  Rep.  270,  came  up 
on  a  Judgment  sustaining  a  demurrer  to  the 
petition  In  which  the  oral  contract  and  the 
full  performance  on  the  part  of  the  child 
were  clearly  stated.  The  trial  court  had  sus- 
tained the  demurrer,  and  the  Court  of  Ap- 
peals affirmed  the  Judgment,  but  this  court 
held  that  the  petition  stated  a  cause  for  re- 
lief in  equity,  and  remanded  the  cause  for 
trial.  There  was  no  question  of  the  suffi- 
ciency of  the  evidence  in  tliat  case.  In  Lornn 
V.  Hockaday,  162  Mo.  Ill,  61  S.  W.  885,  83 
Am.  Rep.  480,  the  evidence  was  clear  and 
convincing,  and,  besides,  the  undisputed  facts 
in  that  case  are  in  striking  contrast  to  those 
In  this  case.  In  that  case  the  child  was  only 
three  or  four  years  old.  Her  name  was 
changed  to  that  of  her  adopting  parents.  At 
home,  at  school,  in  society,  wherever  she 
went,  she  was  known  as  "LlUle  Lynn,"  as 
the  daughter  of  Mr.  and  Mrs.  Lynn,  and  as 
their  only  daughter.  She  did  not  herself 
know  until  she  was  17  or  18  years  old  that 
Mr.  and  Mrs.  Lynn  were  not  her  own  father 
and  mother.  She  was  married  In  the  home 
of  her  adopting  parents  in  tbehr  presence, 
and  under  the  name  of  "Llllie  I^ynn."  Be- 
sides, the  adopting  father  in  that  case,  though 
he  was  an  intelligent  and  well  to  do  farmer, 
and  perhaps  knew  that  there  should  be  some 
written  document  to  evidence  the  adoption, 
yet.  If  he  knew  It,  he  doubtless  did  not  ap- 
preciate its  importance  as  he  would  have 
done  if  he  had  been,  as  in  this  case,  a  learned 
and  exceedingly  careful  lawyer.  Before  tak- 
ing up  the  evidence  for  the  plaintiff  tending 
to  prove  the  oral  contract,  let  us  see  what  the 
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ondlspated  facta  were  to  which  that  evidence 
waa  aimed  to  apply. 

The  plaintiff's  father  died  In  1866.  She 
was  bom  soon  after.  Her  mother,  with  three 
children — two  boys  (the  eldest  bom  in  1860) 
and  this  girl — came  to  Missouri  in  1867,  to 
Worth  county,  where  we  infer  she  had  for- 
merly lived,  and  where  Asa  Kellm,  a  brother 
of  ber  former  husband,  lived.  She  married 
again  after  she  came  to  Missouri,  and  had 
two  children  by  her  second  husband.  When 
she  was  in  her  last  illness  she  was  tn  quite 
destitute  circumstances,  and  she  was  greatly 
distressed  at  tbe  thought  of  leaving  ber  chil- 
dren, particularly  the  three  girls,  with  no  one 
to  care  for  them.  Asa  Kellm  visited  her  In 
ber  distress,  and  being  requested  by  ber  to 
take  the  children,  and  care  for  them  until  he 
could  get  good  homes  for  the  three  girls,  be 
promised  to  do  so,  and  on  her  deatb  he  took 
them  to  his  home.  He  bad  a  farm  near  the' 
town — Grant  City — consisting  of  160  acres, 
on  which  he  had  a  log  house  containing  two 
or  tbree  rooms.  He  bad  at  that  time  himself 
five  children;  but  be  was  evidently  a  man 
whose  heart  was  bigger  than  his  fortune.  He 
took  these  five  children  of  the  plalntifTs 
mother,  two  of  whom  were  not  of  his  blood, 
and  brought  them  under  bis  roof  to  care 
for  them — we  infer  that  tbe  father  of  tbe 
two  youngest  girls  was  living,  but,  however 
that  may  be,  good  bomes  were  soon  obtained 
for  those  two.  Judge  Lewis  and  his  wife 
knew  the  plaintiff's  mother,  and  tliey  both 
liked  her.  They  also  knew  tiie  plaintiff,  then 
a  little  girl,  and  they  were  pleased  with  her. 
Just  when  they  heard  that  It  was  the  desire 
of  Asa  Kellm  to  find  a  good  home  for  this 
child  the  evidence  is  not  definite,  but  it  seems 
tbey  bad  heard  of  It,  and  In  April  1874  came 
to  Orant  City,  and  after  a  conference  with 
Asa  Kellm  took  the  child  and  carried  ber  to 
their  home,  where  she  lived  until  she  was 
married  In  1883.  During  the  years  she  lived 
in  this  family  she  was  treated  with  kindness. 
She  was  clothed,  educated,  and  cared  for 
as  if  she  had  been  a  daughter,  and  on  her 
part  sbe  bore  herself  as  a  dutiful  child.  Her 
name  was  never  changed,  until  ber  marriage, 
sbe  was  always  known  as  "Sally  Kellm,"  and 
under  that  name  she  was  married.  She  was 
married  at  tbe  borne  of  Judge  Lewis,  but 
neither  be  nor  Mrs.  Lewis  was  present  at 
tbe  ceremony,  it  having  occurred  at  7  o'clock 
in  the  morning  before  they  bad  arisen.  There 
was  no  deed  of  adoption  ever  executed.  Aft- 
er tbelr  marriage  the  plaintiff  and  her  hus- 
band took  a  short  bridal  trip  and  returned 
to  Albany,  where  they  lived  about  a  year; 
then  moved  to  another  state,  and  have  not 
since  lived  in  Missouri.  On  their  return  from 
their  bridal  trip.  Judge  Lewis  gave  tbe  plain- 
tiff $100.  During  the  year  they  lived  in 
Albany  Judge  Lewis  was  on  friendly  terms 
with  tbe  plaintiff.  He  visited  her  several 
times.  After  she  moved  to  another  state  he 
never  visited  her,  although  at  Intervals  let- 
ters iMssed  between  theniu    Occasionally  some 


presents  were  sent  from  the  Lewis  family  to 
the  plain tllTs  children.  After  tbe  plaintiff 
moved  to  another  state,  sbe  came  bade  on 
visits  with  ber  children  to  Albany  two  or 
three  times,  and  stayed  at  Judge  Lewis'  borne. 
The  last  visit  was  in  1896  or  1897.  There 
was  no  evidence  that  plaintiff  was  ever  beard 
to  say  in  tbe  presence  of  Judge  Lewis  or  any 
member  of  bis  family  that  she  was  an  adopt- 
ed daugbter  or  an  heiress  of  bis  estate. 
Judge  Lie  wis  died  In  November,  1902.  The 
first  claim  the  plaintiff  ever  made  for  any 
part  of  his  estate  was  August  10,  1903,  and 
it  was  made  through  her  attorney. 

In  a  case-  of  this  kind,  when  tbe  evidence 
Is  shadowy,  the  characters  of  tbe  persons 
whose  actions  and  transactions  are  under 
review  are  Important  facts  to  be  considered. 
Wh«i  the  credibility  or  accuracy  of  the  evi- 
dence is  fairly  in  question,  what  migbt  be 
believed  of  one  person  is  often  discarded  as 
Incredible  of  anotber  whose  character  we 
know.  Knowledge  of  character,  good  or  bad, 
is  an  aid  In  such  case.  The  character  of 
Judge  Lewis  stands  out  very  clearly  in  tbe 
evidence  In  this  case.  He  lived  in  Albany, 
Gentry  county,  from  1846  to  the  time  of  his 
death  1902,  For  12  years  be  bad  been  pro- 
bate judge  of  that  county.  After  that  he 
practiced  law,  and  was  one  of  tbe  prominent 
lawyers  in  that  part  of  tbe  state.  He  was 
well  known;  every  one  seems  to  have  known 
him.  Those  who  knew  him  best  considered 
him  unusually  methodical  in  the  conduct 
of  bis  business.  Judge  Goodman,  at  one 
time  in  bis  law  partner,  and  later  judge  of 
the  circuit,  and  now  a  prominent  lawyer  in 
that  county,  testified:  "He  was  very  care- 
ful, very  accurate,  very  methodical,  and  a 
man  much  set  in  his  own  way."  All  the 
witnesses  who  testified  concerning  his  char- 
acter and  business  methods'  agn^^ed  that  be 
was  methodical  to  an  unusual  degree,  strict 
in  all  bis  business  transactions,  exacting  all 
that  was  due  him,'  and  with  the  same  ex- 
actness giving  to  others  all  that  was  due 
them,  and  tbey  all  agree  that  he  was  honest 
and  just  The  evidence  also  shows  that 
Judge  Lewis  was  not  a  companionable  man, 
the  plalntlfTs  counsel  think  that  Dr.  Camp- 
bell, a  witness  for  defendants,  portrays  truly 
tbe  character  of  Judge  Lewis  when  he  says: 
"Judge  Lewis  was  a  man  who  herded  by 
himself."  The  testimony  of  Judge  Goodman 
gives  tbe  same  Impression.  At  tbe  date  of 
tbe  alleged  contract  Judge  Lewis'  family 
consisted  of  himself,  his  wife,  and  one  child,  a 
daughter  17  years  old.  Tbe  only  evidence  on 
tbe  subject  In  the  case  shows  that  only  the 
most  affectionate  paternal  and  filial  regard 
existed  between  them.  All  this  evidence  as 
to  the  character,  habits,  and  business  methods 
of  Judge  Lewis  went  in  over  the  objection 
of  plaintiff,  and  it  is  now  insisted  that  it 
was  error  to  have  admitted  it  If  the  plain- 
tiff's case  rested  only  on  the  testimony  as  to 
the  alleged  agreement  or  contract  made  be- 
tween Asa  Kellm  and  Judge  Lewis  on  that 
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day  In  April.  1874,  wben  Judge  Lewis  and 
his  wife  received  tbe  child  in  Grant  City, 
and  carried  her  home  with  them,  the  plain- 
tllTB  objection  to  this  eTidence  would  have 
more  reason  to  rest  on ;  but  even  then,  when 
we  come  to  consider,  as  we  will  presently  con- 
sider, the  peculiar  diaracter  of  that  evidence, 
the  business  habits  and  character  of  tbe 
man  to  whose  conduct  that  evidence  relates 
are  Just  subjects  for  consideration.  If  the 
plaintiff  had  stated  in  her  petition  only  that 
Judge  Lewis  had,  on  a  certain  day  in  April, 
1874,  entered  Into  an  oral  contract  with  her 
uncle,  acting  in  her  behalf,  to  adopt  her,  but 
that  in  disregard  of  the  contract  he  had  failed 
to  execute  a  deed  of  adoption,  hence  her 
prayer  for  specific  performance,  her  petition 
would  have  been  demurrable — it  would  have 
stated  no  cause  of  action  at  law,  or  cause 
entitling  her  to  equitable  relief;  the  stat- 
ute of  frauds  would  have  been  a  bar.  And 
if,  after  stating  her  cause  as  she  has  done 
In  her  petition,  she  had  introduced  evidence 
only  as  to  what  was  said  and  done  on  that 
day  in  April  a  demurrer  to  her  evidence 
would  have  been  fatal  to  her  cause.  In  order 
to  get  over  the  bar  of  the  statute  of  frauds 
she  bad  to  make  a  showing  of  performance 
on  her  part  In  making  that  showing  she 
necessarily  brought  out  the  home  life  of  the 
Lewis  family  and.  Into  conspicuous  view,  tbe 
life  and  character  of  the  man.  There  was 
no   error   in  receiving  that  evidence. 

We  turn  now  to  the  evidence  of  the  plain- 
tiff tending  to  prove  the  alleged  oral  agree- 
ment to  adopt  the  plaintiff.  A  witness  who 
kept  a  hotel  at  Grant  City  testified  that  in 
the  spring  of  1874  Judge  Lewis  and  bis  wife 
came  to  the  hotel,  and  told  bim  that  they 
wanted  Sally  Kelim.  He  told  tbem  where 
she  was,  down  at  Asa's.  "Xbey  said  they 
wanted  to  get  her — ^wanted  to  adopt  her; 
and  I  told  somebody,  I  don't  know  who  it 
was,  that  Judge  Lewis  wanted  Sally  Kelim, 
and  where  she  was,  and  somebody  went  after 
her,  and  they  came  back  to  the  hotel,  and 
were  there  pretty  near  all  day,  if  I  recollect 
right;  and  they  were  handling  some  papers 
in  the  sitting  room.  I  didn't  go  in  there,  but 
I  saw  them  in  there  as  I  passed  In  and  out 
Q.  Well,  what  did  you  hear  Judge  Lewis  say? 
Anything  more  than  you  have  said?  A. 
Well,  Judge  Lewis  told  me  he  wanted  to 
adopt  her ;  that  is  all."  It  turned  out  in  the 
evidence  of  the  next  witness,  Lee  Kelim,  a 
brother  of  tbe  plaintiff,  that  it  was  he  to 
whom  the  hotel  keeper  gave  the  message  to 
Asa  Kelim  to  bring  tbe  little  girl  to  the  hotel. 
This  witness  testified  that  he  Just  happened 
to  be  passing  the  hotel  wbem  the  keeper  came 
out  "and  asked  me  where  Sally  was,  and  I 
said  she  was  down  at  Uncle  Asa's;  and  be 
said  'Judge  Lewis  is  here,  and  wants  to  get 
her  and  adopt  her.'  He  says,  'Come  in  and 
see  him.'  He  takes  me  into  the  barroom, 
and  the  Judge  told  me  he  had  come  up  to  get 
Sally  and  to  adopt  her,  and,  if  Uncle  Asa 
would  let  him  have  her,  to  bring  her  up  in 


tbe  afternoon  so  blm  and  bis  wife  could  se* 
her."  Tbe  witness  carried  the  message,  and 
in  the  afternoon  tbe  uncle,  Asa  Kelim,  the 
witness,  and  a  younger  brother  who  has  since 
died,  and  Sally  came  to  the  hotel,  and  tbe 
conference  was  held.  Sally  did  not  go  Into 
tbe  room  at  first  Tbe  landlord's  daughter 
met  her,  and  carried  her  off  to  another  room 
to  arrange  her  hair  and  toilet  Wben  tbe 
uncle  and  the  two  boys  came  into  the  room 
where  Judge  and  Mrs.  Lewis  were,  the  Judge 
asked  where  Sally  was.  He  was  told  that 
she  would  be  In  in  a  few  minutes.  Then  he 
said:  "We  have  come  up  to  get  Bally,  and 
we  will  take  her  into  our  family.  We  will, 
raise  and  educate  her,  and  have  her  as  one 
of  our  family."  "But  be  said  he  would  not 
take  her  unless  be  could  adopt  her.  I  put  Id 
a  protest  then.  In  fact,  I  asked  for  him  to 
take  her  an  six  months'  trial,  and  Mr.  and 
Mrs.  Lewis  both  spoke  right  up  and  said  they 
would  not  take  her  that  way  at  all ;  that 
they  did  not  want  to  keep  her  six  months 
and  get  attached  to  her  and  then  have  to 
give  her  up.  Uncle  Asa  studied  a  little  bit 
then,  and  said:  'Judge,  I  will  let  you  have 
her  if  you  will  take  her  and  adopt  ber  and 
educate  ber.'  And  Judge  Lewis  said,  'I  will 
do  that.'"  Then  Bob  (the  younger  brother) 
began  to  cry,  and  said  he  did  not  want  ber 
name  changed,  and  Judge  Lewis  said  that 
would  make  no  difference  at  all.  Then  Asa 
Kelim  produced  his  letters  of  guardianship, 
and  they  were  examined  by  Judge  Lewis. 
After  the  agreement  was  made  they  imrted, 
with  the  understanding  that  Judge  Lewis  and 
bis  wife  would  call  at  Kelim's  farm  tbe  next 
morning  to  get  Sally  and  take  her  to  their 
home.  Accordingly,  Judge  Lewis  and  bis 
wife  called,  and  after  conventional  morning 
greetings  Judge  Lewis  said  to  Mr.  Kelim  that 
be  bad  come  for  Sally.  "Uncle  Asa,  says, 
'Now,  Judge,  you  will  do  with  her  Just  as 
you  have  agreed  to  do,  will  you?*  Judge 
Lewis  says,  'Yes.  Are  you  ready  to  sign  the- 
adoption  papers?'  Uncle  Asa  says,  'Yes,  I 
am  ready  to  sign  them  up  to  you,  but  I  wouldi 
not  let  anybody  else  have  her.'  He  says:  'It 
grieves  me  awfully  to  sign  away  all  my  right 
to  ber,  but  I  will  do  it  for  you-'  Then  Sally 
was  brought  out,  and  they  nil  told  ber  good- 
bye,  and  she  was  put  in  the  buggy.  Thea 
Judge  Lewis  said  to  Mr.  Kellm,  'You  will  be- 
up  town  this  afternoon,  will  you,'  to  which 
he  answered,  "Yes,'  and  they  drove  away.*^ 
On  cross-examination  his  attention  was  called 
to  what  be  said  In  reference  to  the  signing  of 
tbe  adoption  papers  by  Asa  Kelim.  "Q.  You 
say,  the  next  morning,  or  the  next  day,  when 
they  came  to  tbe  house.  Judge  Lewis  asked 
Asa  Kelim  if  be  was  ready  to  sign  up  those 
adoption  papers.  A.  Yes,  sir.  *  •  *  Q. 
Your  idea  was  that,  if  formal  papers  were- 
executed,  Asa  Kellm  would  have  to  sign  tbe- 
papers?  A.  Certainly  he  would,  yes,  sir." 
This  witness  was  a  few  months  less  than  14 
years  old  at  the  date  of  the  events  he  was 
attempting  to  recall,  and  between  that  date- 
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aud  tbe  date  on  which  he  was  glTlng  his  tes- 
timony SO  years  bad  passed. 

Another  witness  for  plaintiff  who  had  mar- 
ried a  daughter  of  Asa  Kellm  testified  that 
b«  was  at  tbe  home  of  Kellm  vrhea  tbe  Lew- 
ises called  and  took  the  little  girl  away. 
This  witness  undertook  to  repeat  tbe  con- 
versation between  Judge  Lewis  and  Mr.  Ke- 
llm on  that  occasion.  He  testified  that,  when 
Judge  Lewis  said  that  he  had  come  for  the 
child,  Mr.  Kellm  said:  "When  it  comes  to 
signing  my  own  fiesh  and  blood  away,  I  feel 
Tery  bad  about  It;  but  Judge  Lewis,  If  you 
win  take  this  girl,  and  do  as  yon  have  agreed 
to  do  with  her— adopt  her  as  a  child — I  will 
agree  for  yon  to  take  her."  Judge  Lewis 
said:  **I  win  take  this  girl  and  adopt  her 
and  raise  her,  and  she  shall  be  well  cared 
for  and  have  a  good  education,  and  shall  be 
as  my  own  child — I  will  treat  her  as  my 
child."  On  cross-examination  the  witness' 
attention  was  called  to  a  statement  in  his 
deposition  taken  before  the  trial.  In  which  he 
said  that  he  was  not  undertaking  to  give  the 
LiDguage  of  Judge  Lewis,  but  the  Impression 
that  It  made  on  him  at  the  time ;  and  he  an- 
swered, "That  Is  right;  that  is  what  I  am 
stating  to-day."  Again,  In  the  deposition  be 
was  asked  if  he  pretended  to  give  the  exact 
language  used,  he  answered,  "No,  sir.  That 
is  my  recollection  in  expressing  their 
thoughts.  Every  man  don't  always  use  tlie 
same  language  to  express  the  same  thoughts." 
He  had  stated  In  his  deposition  that  Asa 
Kellm  told  the  little  girl  good-bye  when  she 
was  going  to  get  In  the  buggy,  and  he  told 
Judge  Lewis  good-bye  also ;  but  in  his  testi- 
mony on  the  trial  he  said  he  was  not  positive 
but  thought  Mr.  Kellm  kissed  the  child  good- 
bye at  that  time.  In  the  deposition  the  wit- 
ness also  stated  that  when  Judge  Lewis  came 
to  Mr.  Kellm's  that  morning  he  said:  "Mr. 
Kellm,  are  yon  willing  to  sign  tbe  papers 
that  we  spoke  of  givbig  me  the  care  and  con- 
trol of  this  child?"  The  substance  of  Mr. 
Kellm's  answer  was  that,  though  it  grieved 
him  mndk  to  sign  away  his  own  flesb  and 
blood,  yet  knowing  Judge  Lewis  so  well,  be 
would  do  it. 

The  next  witness,  familiarly  called  by  the 
attom^s  "Tom"  or  "Cncle  Tom,"  though  of 
DO  kin  to  any  one  connected  with  the  suit, 
testlfled  that  he  heard  Judge  Lewis  make  a 
statement  on  the  day  he  came  to  Grant  City 
to  get  Sally.  The  talk  occurred  out  on  tbe 
street  opposite  the  hotel.  There  were  five  or 
tfx  people  standing  there,  and  all  were  talk- 
ing It  over,  and  Judge  Lewis  said:  "Yes, 
Sally  Is  going  home  with  me,  and  I  am  going 
to  have  her  adopted,  or  going  to  adopt  her." 
On  cross-examination  he  was  asked  if  he  an- 
derto<A  at  this  date  to  repeat  tbe  exact  words 
he  heard  on  the  street  30  years  ago,  and  be 
answered,  "Na"  Then  the  witness  was  ask- 
ed: "Did  he  use  tbe  word  'adopt'  at  all, 
Tom?  A.  It  was  something  that  way."  On 
re-examlnatlon  he  was  asked  If  be  was  not 
positive  as  to  the  words  he  did  remember. 
To  this  the  witness  gave  a  rambling  prelude. 


and  then  said:  "He  says,  Tes,  we  are  going 
to  take  Sally.'  He  spoke  then  that  he  was 
going  to  have  her  adopted,  or  something 
about  that  amount.  That  Is  about  as  near 
as  I  can  recollect  It  has  been  a  long  time 
ago,  boys."  The  whole  of  this  witness'  tes- 
timony shows  that  it  was  of  no  probative 
value. 

Tlie  next  witness,  a  daughter  of  Asa  Ke- 
llm's, who  at  the  time  referred  to  was  about 
15  years  old,  testified  in  effect  as  follows: 
It  was  between  sundown  and  dark  when 
Judge  Lewis  sent  the  message  to  have  Sally 
brought  to  town  for  him  and  his  wife  to 
see.  The  witness  was  not  present  when  the 
message  came,  and  therefore  could  not  say 
who  brought  it.  She  was  out  where  they 
were  milking,  and  the  children  came  out 
there  and  told  her.  "In  the  morning  mother 
wanted  me  to  go  up  town  on  some  business 
that  she  had.  I  went  up  there,  and  we  heard 
— or  I  knew — that  Sally  was  going  over  to 
the  hotel.  I  done  my  trading,  and  Sally 
came  along— her  and  father — going  out  to 
the  graveyard.    I  went  with  them  out  there. 

•  •    •    Then  we  went  back  to  the  hotel. 

•  •  •  Now,  did  you  hear  any  conversa- 
tion between  Judge  Lewis  and  your  father 
concerning  Sally?  A.  I  did.  Q.  Tell  what  it 
was?  A.  As  they  were  fixing  to  leave  for 
Albany,  Judge  Lewis — I  heard  Judge  Lewis 
tell  my  father  that  he  would  do  as  he  said — 
that  he  would  adopt  Sally  as  bis  cblld,  aud 
that  he  would  educate  her.  and,  at  bis  death, 
she  should  heir  equal  with  his  heirs.  Q. 
Was  this  at  the  hotel  or  farm?  A.  That  was 
in  front  of  the  hotel.  •  •  •  It  was  just 
as  they  were  fixing  to  leave  in  the  buggy. 

•  •  •  What  did  your  father  say?  A.  'If 
you  will  do  that  Judge  Lewis,  I  will  give 
her  to  you,  feeling  it  is  my  duty  and  tbe 
best  I  can  do  for  Sally.'  •  •  •  He  shook 
bands  with  Mr.  and  Mrs.  Lewis,  and.  when 
be  went  to  shake  hands  with  Sally,  she  was 
on  the  other  side  of  the  buggy  from  him,  and 
Sally  hopped  down  from  the  buggy,  and 
went  around  to  the  side  father  was  on,  and 
dropped  down  on  her  knees  and  kissed  him 
good-bye,  and  when  they  parted  she  was  cry- 
ing, and  so  was  he."  On  cross-examination 
she  was  asked  if  she  was  sure  she  had  re- 
peated the  exact  words  of  the  conversation, 
she  said,  "No;  not  exactly  word  for  word. 
But  that  was  the  meaning  all  right" 

The  next  witness  to  the  alleged  contract 
was  the  daughter  of  the  hotel  keeper  who 
had  received  the  plaintiff  when  she  came  to 
the  hotel,  and  took  her  in  charge  to  touch 
up  her  toilet  This  witness  was  14  years  old 
at  the  time.  She  stated  that  she  had  heard 
the  conversation  between  Judge  Lewis  ani* 
Mr.  Kellm  at  the  hotel,  and  was  asked  tc 
state  the  conversation,  she  said:  "Welt,  Mr 
Lewis  sent  for  Sally  and  she  came  there. 
He —  This  is  the  way  I  will  state  it;  T 
want  to  be  correct  about  it:  He  sent  word 
for  her,  and  they  had  a  conversation  there. 
He  said  he  had  come  up  to  adopt  Sally.    Is 
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that  what  yon  want  to  get  at?  •  •  • 
They  came  there — Mr.  and  Mrs.  Lewis — from 
Albany,  and  when  they  came  they  said  they 
had  come  to  adopt  Sal  lie  Kelim.  •  •  • 
By  the  Court;  you  heard  him  say  that  to 
your  father?  A.  Yes,  sir;  emphatically. 
♦  •  •  Q.  Now,  after  they  came,  state 
what  was  said  there  between  Judge  Lewis 
and  Uncle  Asa  Kelim?  A.  Uncle  Asa  said 
that  he  could  have  her  but  no  other  person 
could,  and  no  person  could  have  her  without 
they  would  adopt  her.  •  •  ♦  Judge  Lew- 
is said:  'I  want  to  take  her  and  adopt  her 
and  raise  her  as  my  own.  I  don't  want  to 
take  her  unless  I  can  take  her  that  way.' " 
The  witness  then  went  on  to  corroborate 
what  the  brother  bad  testified  to  about  bis 
proposing  to  Judge  Lewis  to  take  Sally  on 
six  months'  trial,  and  also  about  the  younger 
brother  crying  at  the  thought  that  her  name 
would  be  changed,  and  Judge  Lewis  soothing 
bis  apprehension  on  that  point  Then  the 
witness  said:  "They  talked  this  matter  over 
— the  adoption  papers.  They  talked  over 
about  adopting  her.  They  said  they  would 
not  take  her  that  day,  but  she  could  go  back 
to  uncle  Asa's,  and  stay  all  night  with  the 
famUy,  and  get  her  things  ready,  and  they 
could  go  down  the  next  day  after  her."  Wit- 
ness then  said  that  Judge  and  Mrs.  Lewis 
went  down  to  Mr.  Kelim's  the  next  morning 
and  brought  the  child  back  with  them,  and 
when  they  got  there  Asa  Kelim  and  his 
daughter,  whose  testimony  is  abore  given, 
were  there  to  meet  tbem. 

We  do  not  feel  Justified  In  consuming  more 
space  with  the  plaintiff's  evidence,  the  above 
is  the  strongest  that  was  adduced  at  the  trial 
to  support  ber  claim.  The  general  character 
of  the  evidence  is  of  the  most  unreliable — 
that  is,  it  rests  alone  in  the  memories  of  the 
witnesses  attempting  to  recall  conversations 
which  occurred  30  years  ago  when  they  were 
14  or  15  years  old.  Ck>mmon  knowledge  of 
the  natural  infirmity  of  human  memory  ad- 
monishes us  to  always  receive  such  evidence 
with  great  caution.  Even  when  we  credit 
the  witnesses  with  usual  memories  and  com- 
mon honesty,  we  must  charge  them  with 
common  human  infirmity.  Perhaps  the  con- 
tradictions and  discrepancies  that  appear  in 
the  different  statements  of  the  different  wit- 
nesses are  attributable  to  the  infirmity  of 
memory,  but,  if  so.  It  renders  their  testimony 
on  the  whole  no  less  untrustworthy.  The 
plaintiff  cannot  ask  us  to  excuse  mistakes 
In  their  testimonies  on  certain  points  because 
of  the  natural  frailty  of  human  memory,  and 
at  the  same  time  ask  us  to  take  as  exact 
truth  that  which  la  essential  to  her  case 
which  rests  on  the  same  frail  foundation. 
According  to  the  hotel  keeper,  when  Judge 
Lewis  arrived,  he  at  once  said  that  he  had 
come  to  adopt  Sally  Kelim,  and  asked  where 
she  was;  Implying  that  up  to  that  time  he 
did  not  know  where  she  was.  The  witness 
gave  him  the  Information  that  she  was  at 
her   Uncle   Asa's,   and   be   sent   a   message 


there  by  some  one  (he  did  not  remember 
who  it  was)  and  they  came  to  the  hotel — ^tho 
uncle,  the  two  boys,  and  the  girl — and  stay- 
ed there  "pretty  near  all  day."  According 
to  the  brother's  testimony  he  happened  to  be 
passing  the  hotel  Just  at  that  time,  and  the 
keeper  came  out  and  "asked  me  where  Sally 
was.  I  said  she  was  down  at  Uncle  Aaa; 
and  he  said  Judge  Lewis  is  here,  and  wants 
to  get  her  and  adopt  her."  According  to 
this  witness,  when  the  uncle,  the  two  boys, 
and  the  girl  arrived  at  the  hotel,  the  ^rl 
was  taken  to  another  room,  bat  the  Uncle 
and  the  two  boys  were  ushered  into  the 
room  where  Judge  and  Mrs.  Lewis  were  and 
Judge  Lewis  asked  where  Sally  was,  and| 
on  being  told  that  she  would  be  in  in  a  few 
minutes,  he  said  that  be  had  come  to  take 
her  to  raise  and  educate,  bat  would  take 
her  on  no  condition  except  to  adopt  ber. 
The  witness  proposed  six  months'  trial,  but 
Judge  Lewis  would  not  hear  to  that ;  It  was 
absolute  adoptl<»i  or  nothing.  Then  the  an- 
cle said  he  would  give  her  np  to  Judge  Lew- 
is if  he  would  adopt  her,  but  on  no  other 
terms.  If  the  testimony  in  support  of  this 
claim  is  in  any  part  made  up,  the  fact  that 
the  plaintiff's  name  was  never  changed,  bat 
she  vras  always  known  by  ber  own  name, 
Sally  Kelim — an  unusual  fact  in  case  of  a 
real  adoption — ^we  would  expect  that  fact  to 
be  accounted  for,  and  this  witness  has  at- 
tempted to  account  for  it  The  contract  as 
testified  to  by  the  witness  was  crisp  in  its 
terms  and  was  (julckly  agreed  to.  Judge 
Lewis  began  the  negotiations  by  laying  down 
his  ultimatum,  and  It  turned  out  that  that 
was  the  ultimatum  of  the  uncle  also,  so  there 
was  no  difficulty  In  coming  to  terms.  Then 
the  uncle  produced  bis  letters  of  guardian- 
ship. According  to  this  witness,  this  occur- 
red before  the  little  girl  had  been  brought 
Into  the  room,  bat  according  to  the  testimony 
of  the  hotel  keeper's  daughter,  it  occurred 
after  she  bad  arranged  the  child's  toilet  and 
brought  ber  In  the  room,  for  she  beard  It 
all.  According  to  the  brother,  the  agree- 
ment was  concluded  that  day,  and  they  part- 
ed with  the  understanding  that  Judge  Lewis 
and  his  wife  were  to  call  the  next  morning 
at  the  farm  to  get  the  little  girl,  and  take 
her  to  their  home.  Yet  it  would  seem  that 
when  Judge  Lewis  and  his  wife  came  to  the 
farm  the  next  morning  it  was  still  a  question 
whether  he  would  be  allowed  to  adopt  the 
child,  because  the  same  witness  says  one  of 
the  first  questions  Judge  Lewis  asked  Mr. 
Kelim  was:  "Are  you  ready  to  sign  the  adop- 
tion papers?"  and  Mr.  Kelim  said,  "Yes,  I  am 
ready  to  sign  them  up  to  you;  bat  I  would 
not  let  anybody  else  have  her.  It  grieves 
me  awfully  to  sign  away  my  right  to  her; 
but  I  will  do  it  for  you."  When  this  witness 
was  testifying,  as  bis  cross-examination 
shows,  be  was  under  the  Impression  that,  if 
adoption  papers  were  to  be  executed.  It  was 
his  uncle  who  was  to  sign  them.  This  was 
doubtless  the  opinion  of  the  other  witness 
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also,  who  claimed  to  have  been  present  at 
that  scene,  and  undertook  to  tell  what  oc- 
cnrred  in  bis  deposition  taken  before  the 
trial.  His  recollection  then  was  that  Judge 
Lewis'  qnestlon  was:  "Are  you  willing  to 
sign  the  papers  that  we  spoke  of  giving  me 
the  care  and  control  of  this  child?"  So  that, 
according  to  both  these  witnesses,  it  was  still 
an  open  qnestlon  that  morning  whether  the 
uncle  was  willing  to  part  with  the  child,  and 
If  that  is  so,  then  the  agreement  was  not  con- 
cluded the  day  before  at  the  hotel.  A  very 
significant  dllference  appears  in  the  testimo- 
nies of  these  two  witnesses.  They  both  pro- 
fessed to  have  heard  the  same  question  pro- 
pounded iv  Judge  Lewis.  One  thinks  the 
words  "adoption  papers"  were  used;  the 
other  "the  papers  that  we  spoke  of  giving 
me  care  and  control  of  this  child."  Credit- 
ing each  with  a  desire  to  speak  the  truth, 
one^  at  least,  is  at  fault  in  his  memory  on  a 
very  essential  point — "adoption  papers"  sig- 
nify one  tiling;  papers  "giving  me  care  and 
control  of  this  child"  signify  quite  a  dUfer- 
ent  thing.  A  long  time  has  elapsed,  boyhood 
and  girlhood  have  now  developed  into  mid- 
dle-aged manhood  and  womanhood,  the  best 
of  human  memory  Is  fallible,  and  If  these 
two  witnesses  recollect  what  was  said  of  the 
papers  so  differently,  why  may  not  they  and 
the  other  witnesses  be  honestly  mistaken  in 
the  words  used  in  the  conversations?  If 
papers  for  the  uncle  to  sign  were  mentioned 
on  that  occasion,  there  Is  more  reason  to  con- 
clude that  the  witness  was  correct  who  said 
they  were  papers  giving  Judge  Lewis  care 
and  control 'Of  the  child,  for  such  were  the 
only  papers  there  was  any  occasion  for  the 
uncle  to  sign.  A  learned  lawyer  would  have 
understood  that  he  was  uttering  nonsense  to 
have  spoken  of  the  uncle  signing  "adoptl<« 
papers." 

To  complete  the  scene  at  the  farmhouse 
that  morning:  According  to  these  two  wit- 
nesses there  were  no  papers  produced  or 
signed  (at  least  they  make  no  mention  of  it), 
but  the  little  girl  was  brought  out,  her  broth- 
ers and  uncle  bade  her  good-bye,  she  was  put 
Into  the  buggy  with  Judgre  and  Mrs.  Lewis, 
and  they  drove  away.  The  witness  who  was 
the  daughter  of  Asa  Kellm,  and  was,  at  the 
time  in  question,  about  15  years  old,  remem- 
bers the  event  quite  diflFerently  from  the 
others — ^that  is,  as  to  time  and  place,  but  she 
recollects  the  essential  words  exactly  as  they 
do,  and  gives  them  In  the  same  form.  We 
gather  from  her  testimony  that  if  Asa  Kellm 
took  the  little  girl  and  her  two  brothers  to 
the  b6tei  on  the  day  before  Judge  Lewis 
came  to  the  farm  for  her,  as  the  other  wit- 
nesses testify,  this  witness  did  not  know  it 
She  was  at  home,  and  out  where  they  were 
milking  when  some  of  the  children  came 
out  there,  and  told  her  that  a  message  had 
come  from  Judge  Lewis  to  bring  Sally  to  the 
hotel,  and  she  said  it  was  between  sundown 
and  dark.  This  witness  takes  up  the  scene 
the  following  morning  not  at  the  farm,  but  in 


the  town.  Her  mother  bad  sent  her  up  town 
that  morning  on  some  business  which  she 
attended  to,  and  then  slie  met  her  father  and 
Sally,  and  they  three  went  out  to  the  grave- 
yard, having  first  obtained  a  rose  plant  from 
one  friend  and  a  spade  from  another.  Then, 
after  planting  the  rose,  they  returned  to  the 
hotel,  and  Judge  Lewis  and  his  wife  were 
getting  ready  to  go  to  Albany  taking  Sally 
with  them.  When  they  were  in  the  buggy 
in  front  of  the  hotel  ready  to  start,  the 
agreement,  on  the  one  side  to  adopt,  and  on 
the  other  to  give  up  the  child,  was  reiterat- 
ed. Then  the  parting  came.  Mr.  Kellm 
shook  hands  with  Judge  and  Mrs.  Lewis, 
and  extended  his  band  to  Sally,  but  she 
Jumped  out  of  the  bugy  and  ran  around  to 
her  uncle,  and  kneeled  down  before  him  and 
kissed  him  good-bye.  Why  she  should  kneel 
down  to  kiss  him  Is  not  explained.  Probably 
the  peculiarity  of  the  act  fixed  it  in  the 
memory  of  the  witness.  It  was  peculiar.  It 
Is  difficult  to  reconcile  the  testimony  of  this 
witness  with  the  statements  of  the  other  wit- 
nesses concerning  the  meeting  of  the  parties 
at  the  hotel  the  day  before,  Judge  Lewis' 
going  to  the  farm  the  next  morning  (the 
same  morning  that  this  witness  speaks  of), 
the  parting  seen  at  the  farm,  and  the  driving 
away  In  the  buggy.  There  is  no  concurrence 
on  any  point  with  the  other  witnesses  except 
the  essential  point  that  Judge  Lewis  declar- 
ed that  he  would  adopt  Sally. 

The  testimony  of  the  witness  who  was 
the  hotel  keeper's  daughter  still  further  con- 
fuses the  subject  We  have  seen,  according 
to  the  testimony  of  two  witnesses,  what  oc- 
curred at  the  farm,  the  parting  there,  and 
the  departure  of  Judge  and  Mrs.  Lewis  with 
the  child,  leaving  the  uncle  there.  Yet  ac- 
cording to  tills  witness,  when  Judge  Lewis 
with  his  wife  and  the  child  in  the  buggy 
reached  the  hotel,  the  uncle  of  the  child  and 
his  daughter  were  already  there  to  meet 
them,  and  not  <»ily  that  but  according  to  the 
daughter's  testimony,  Sally  was  there  too, 
and,  stranger  still,  they  had  been  up  town 
long  Plough  for  them  to  have  made  the  pll- 
grlmoge  to  the  graveyard  and  return.  This 
testimony  of  the  plaintiff's  witnesses  as  to 
the  contract  is  not  satisfactory,  even  stand- 
ing alone,  without  reference  to  its  applica- 
tion, but  when  we  come  to  apply  it  to  a  man 
of  the  character  ^d  habits  of  Judge  Lewis 
it  is  still  less  satisfying.  The  learned  coun- 
sel for  the  plaintiff  in  their  brief  say:  "He 
was  honest  and  fair  in  his  dealings,  very  in- 
telligent but  very  secretive.  His  most  Inti- 
mate friends  did  not  understand  bim,  and 
knew  but  little  of  his  transactions."  And  yet 
we  are  asked  to  believe  that  In  an  import- 
ant matter  like  this,  affecting  not  only  his 
business,  but  penetrating  into  the  sanctity 
of  his  family,  he  was  not  only  communica- 
tive, but  he  took  the  whole  community  Into 
his  confidence.  On  his  arrival  at  the  hotel 
he  Informs  the  landlord  that  he  has  come 
to  adopt  Sally,  and  asks  him  to  send  for  he« 
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Not  only  in  the  pnbllc  room  of  the  hotel 
does  he  make  the  statement,  but  even  out  on 
the  street,  opposite  the  hotel,  In  a  promiscu- 
ous gathering,  of  whom  the  witness  who  told 
of  It  was  a  sample  and  he  suffered  an  un- 
seemly Jest  to  be  made  of  the  occasion; 
everywhere  he  went  he  proclaimed  It  We 
cannot  believe  It  The  witnesses  must  have 
been  mistaken. 

In  her  petition  the  plaintiff  says  that  while 
she  lived  In  his  family  Judge  Lewis  frequent- 
ly told  her  that  she  had  been  legally  and 
lawfully  adopted  by  him,  and  at  his  death 
she  was  to  have  an  equal  share  of  his  es- 
tate with  Us  own  child.  There  was  no 
proof  to  sustain  that  averment  but  the  aver- 
ment Itself  In  the  petition  In  the  light  of 
the  facts  weakens  the  plalntlfTs  case.  Take 
the  character  of  the  man  as  portrayed  In 
the  words  of  the  plaintiff's  learned  counsel, 
and,  without  crediting  him  with  even  one 
kind  sentiment  say  of  him  only  as  the  coun- 
sel have  said,  "He  was  honest  and  fair  in 
his  dealings,"  and  then  believe.  If  you  can, 
that  while  he  was  rearing  this  child  In  the 
bosom  of  his  own  family  he  often  told  her 
that  she  had  been  legally  and  lawfully  adopt- 
ed, and  at  his  death  would  share  equally 
with  bis  own  daughter  In  his  estate,  well 
knowing  that  the  statement  was  not  true, 
and  raising  In  her  expectations  that  he  knew 
could  end  only  In  cruel  disappointment  There 
Is  nothing  In  the  undisputed  circumstances 
of  the  case  that  wonld  indicate  that  a  moral 
duty  lay  on  Judge  Lewis  to  do  more  than 
he  did  for  the  plaintiff.  The  witnesses  say 
that  the  uncle  said  he  would  not  part  with 
the  child  unless  Judge  Lewis  would  agree 
to  adopt  ber^— that  is,  he  would  not  allow 
Judge  Lewis,  a  man  of  wealth  and  high 
social  standing,  and  for  whom  he  had  a  high 
regard,  to  take  the  child  into  his  family,  and 
give  her  advantages  of  education  and  refined 
rearing,  which  she  could  not  have  in  his 
home,  unless  she  was  adopted.  That  testi- 
mony casts  an  imputation  on  the  character 
of  the  plaintiff's  uncle.  Why  should  he  not 
have  been  willing  to  give  the  child  that  bet- 
ter advantage.  It  was  all  that  her  mother 
-on  her  deathbed  had  requested  him  to  do, 
according  to  the  plaintiff's  own  petition.  If 
he  had  denied  the  child  that  advantage.  If 
he  had  refased  to  let  Judge  Lewis  take  her 
to  rear  and  care  for,  and  If  he  had  kept  her 
In  bis  own  home  because  it  gave  him  pain 
to  part  with  his  own  flesh  and  blood  as  the 
witness  said,  could  he  have  Justified  his  own 
act  In  his  own  conscience?  And  it  is  equally 
incredible  that  Judge  Lewis  should  have  In- 
sisted on  adoption  as  the  only  condition  to 
rearing  her.  The  uncle  was  the  guardian, 
but  If  he  was  willing  to  let  the  child  go,  the 
guardianship  could  easily  have  been  changed 
If  Judge  Lewis  had  thought  it  worth  while, 
or  If  he  feared  any  Interference.  And  last- 
ly. In  this  connection,  the  fact  Is  that  Judge 
Lewis,  the  methodical  careful  lawyer,  the 
just  and  upright  man,  never  executed  any 


deed  of  adoption,  never  changed  the  name 
of  the  child;  but  he  did  give  her  a  good 
home,  he  did  rear  her  in  the  bosom  of  bis 
own  home,  and  brought  her  forth  a  refined 
and  well-educated  woman,  the  social  equal  of 
the  best  in  the  land.  We  are  satisfied  that 
he  did  all  that  he  agreed  to  do. 

Passing  from  a  consideration  of  the  testi- 
mony going  to  show  an  oral  contract  to 
adopt  let  us  see  what  there  Is  in  the  case  to 
establish  part  performance.  The  plaintiff's 
testimony  shows  a  condition  consistent  with 
the  theory  that  there  was  a  contract  to 
adopt  That  Is  as  much  as  plaintiff  can 
claim  for  it  It  does  not  show  a  conditloa 
inconsistent  with  any  other  theory.  When 
a  court  of  equity  is  invoked  to  enforce  an 
oral  contract  void  under  the  statute  of  frauds 
on  the  ground  of  part  performance.  It  recog- 
nizes and  appreciates  the  danger  that  the 
statute  was  designed  to  avoid,  and  grants  re- 
lief only  when  It  is  sure,  beyond  a  reasonable 
doubt,  that  to  refuse  its  aid  would  result  In 
allowing  the  statute  to  be  made  In  that  case 
an  instrument  to  protect  fraud.  A  court  o( 
equity  therefore  requires  that  a  part  per- 
formance relied  on  to  take  the  case  out  of 
the  statute  should  be  of  a  character,  not 
only  consistent  with  the  reasonable  presump- 
tion that  what  was  done  was  done  on  the 
faith  of  such  a  contract  but  also  that  It 
would  be  unreasonable  to  presume  that  it 
was  done  on  any  other  theory.  Can  It  be 
said  that  the  mere  fact  that  an  orphan  child, 
in  indigent  clrcnmstances,  was  taken  into  th* 
family  of  comparatively  wealthy  people,  rear- 
ed  and  educated  even  on  an  equality  with 
their  daughter.  Is  reasonably  conlsistent  only 
with  the  theory  that  she  was  an  adopted 
child — constant  only  with  the  theory  that  at 
his  death  his  own  daughter  should  make 
equal  division  with  her  of  the  estate  which 
was  the  product  of  his  whole  life's  work?  If 
that  is  so,  how  dare  a'  man  take  such  a  child 
into  his  family?  It  is  said  in  the  brief  for 
appellant  that  declarations  made  by  Judge 
Lewis  in  his  lifetime,  to  the  effect  that  he 
had  merely  taken  the  plaintiff  to  rear  and 
educate,  were  self-serving  declarations,  and 
Incompetent  as  evidence.  If  that  Is  so,  then 
the  danger  la  greatly  Increased.  The  law 
provides  for  the  making  of  a  deed  of  adop- 
tion and  placing  it  on  record,  but  it  makes 
no  provision  for  the  writing  and  placing  on 
record,  by  the  man  who  takes  an  orphan 
child  into  bis  family,  a  proclamation  to  the 
world  that  he  has  not  adopted  the  child. 

Appellant  contends,  also,  that  Mrs.  Holden 
the  only  child  of  Judge  Lewis,  and  the  only 
surviving  member  of  the  family.  Is  Incom- 
petent as  a  witness  in  this  case.  If  that 
Is  so,  it  only  further  Illustrates  the  wisdom 
of  the  requirement  in  a  case  like  this  that 
the  evidence  for  the  plaintiff  must  be  clear, 
consistent  convincing  beyond  a  reasonable 
doubt  To  say  that  the  testimony  In  this 
case  does  not  measure  up  to  the  standard 
we  have  laid  down  in  such  cases  does  not 
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neceflaaiUy  Impeacb  tbe  veracity  of  the  wlt- 
nessea.  It  implies,  ratlier,  tliat  taking  all 
tlie  drcomatances  togetlier  tlie  probabilities 
are  that  they  have  not  accurately  remem- 
bered the  conTersatlons  they  thlnU  they  heard 
30  years  ago  when  they  were  but  14  and  15 
years  old. 

It  is  Insisted  that  the  court  erred  in  al- 
kiwlng  Mrs.  Holden,  the  daughter  of  Judge 
Lewis  to  testify  and  also  In  admitting  evi- 
dence of  statements  by  Judge  Lewis  to  the 
effect  that  he  had  only  taken  the  plaintiff  to 
raise.  We  do  not  deem  it  necessary  to  go 
into  those  questions  because  we  have  not 
considered  either  tlte  testimony  of  Mrs.  Hold- 
en  or  the  testimony  of  the  so-called  self-serv- 
Ins  declarations  of  Judge  Lewis.  We  have 
considered  the  case  as  to  the  alleged  contract 
on  the  plaintitTs  evidence  alone,  and  whilst 
we  hold  that  it  was  evidence  tending  to 
prove  tbe  alleged  oral  contract,  and  therefore 
plaintiff  was  entitled  to  have  it  weighed, 
yet,  when  weighed  and  applied  to  the  undis- 
puted facts  of  tbe  case,  we  have  found  it 
not  snffldent. 

Tbe  cbancdlor  took  the  correct  view  of  tbe 
caaeu    Tbe  Judgment  is  aflSrmed.. 

LAMM  and  GRAVES,  JJ.,  concur.  WOOD- 
SON, Jn  not  sitting. 


STATE  ex  rel.  ICARREN6R0CK,  Collector,  v. 
MISSISSIPPI  VALLEY  TRUST  CO. 

(Supreme  Court  of  Missouri,  Division  No.   1. 
Feb.  26,  1908.) 

1.  Tbttstb  —  Death  or  Tansnac  —  Ddtixs  or 
EzEctrroB  or  Dkcbaskd  TansTEE. 

While  the  duty  of  admiDistering  a  trust 
estate,  does  not,  on  the  trustee's  death,  pass  to 
hi*  executor,  the  latter,  on  receiving,  together 
with  the  testator's  property,  the  trust  fund,  is 
cliarged  with  the  duty  as  a  bailee  of  preserving 
it  intact  for  the  true  owner  and  of  turning  it 
over  to  new  trustees  when  they  are  legally 
appointed. 

2.  ExEcuTOBS— Death  of  Executob— Dxjtiks 
OP  Executor  of  Deceased  Executob. 

Under  Rev.  St.  1889,  f  46  [Ann.  St.  1906, 
p.  3^1,  providing  tliat,  if  all  the  executors  or 
administratOTS  of  an  estate  die  or  resign  or  their 
letters  be  revoked,  in  cases  not  otherwise  pro- 
vided for,  letters  of  administration  of  tbe  goods 
remaining  unadministered  sliall  be  granted  to 
those  to  wliom  administration  would  have  been 
granted  if  the  original  letters  liad  not  been  ob- 
tained, etc.,  tbe  estate  of  a  testator  is  not,  on 
his  executor's  death,  represented  by  the  execu- 
tor's executor. 

3.  Samb  — CulIHB  aoairbt  Estats— Debts- 
Taxes. 

Rev.  St  1899,  1 184  [Ann.  St.  1906,  p.  397] 
(Administration  Act),  provides  that  all  demands 
against  tl>e  estate  of  any  deceased  person  shall 
be  divided  into  classes;  the  third  class,  "All 
debts,  including  taxes  due  the  state  or  any  coun- 
ty." etc.,  and  that  It  shall  be  the  duty  of  the 
executor  or  administrator  to  pay  all  such  taxes 
witlMmt  any  danuind  therefor  Deine  presented  to 
tbe  court  for  allowance.  Section  9246  [Ann.  St. 
1906,  p.  4248],  under  the  title  "Revenue,"  pro- 
vide* that  personal  tax  bills  shall  be  presented 
and  allowea  against  the  estates  of  deceased  or 
insolvent  debtots  in  the  same  manner  and  with 
like  effect  as  other  indebtedness  of  said  debtors. 


Beli,  that  for  such  purposes  of  allowance  and 
classification  a  tax  may  be  treated  aa  a  debt. 

4.  Sake. 

Rev.  St.  1899,  |  4239  [Ann.  St.  1906,  p^ 
2334],  (Laws  1881,  p.  35,  {  1),  entitled  "As- 
signments, Priority  of  State's  Lien:  An  act  to 
secure  to  the  state  of  Missouri  a  priority  of  lien 
in  the  case  of  insolvent  debtors  to  tbe  state," 
provides  tliat  whenever  any  person  indebted  to 
the  state  is  insolvent,  or  whenever  the  estate 
of  any  deceased  debtor  in  the  bands  of  the 
executors  or  administrators  is  insufficient  to  pay 
ail  the  debts  due  from  the  deceased,  the  debts 
due  the  state  shall  be  first  satisfied  provided, 
that  nothing  In  the  act  shall  be  construed  to  in- 
terfere with  the  payment  of  the  expenses  of  the 
last  sickness,  wages  of  servants,  demands  for 
medicines  and  medical  attendance  during  the 
last  sickness  of  the  deceased,  nor  funeral  ex- 
penses. Section  4200  (section  2,  p.  36)  provides 
tliat  every  executor,  administrator,  etc.,  who 
pays  any  debt  due  by  the  person  or  estate  for 
whom  or  for  which  he  acts  l>efore  he  satisfies 
and  pays  the  debts  due  the  state  from  such  per- 
son or  estate,  shall  become  answerable  in  his 
own  person  and  estate  for  the  debts  so  due  the 
state,  etc.  The  emergency  clause  of  the  act  of 
1881  (section  4,  p.  30)  provides  that  whereas  a 
doubt  may  be  entertained  by  some  as  to  the 
priority  of  the  state  in  the  case  of  insolvent  debt- 
ors, etc.,  an  emergency  exists  within  the  mean- 
ing of  the  Constitution  why  this  law  should  go 
into  immediate  operation,  etc.  Held,  that  such 
sections  are  not  applicable  to  the  collection  of 
taxes  against  the  estate  of  a  decedent,  where  no 
insolvency  exists. 

5.  Action— Statutobt  Reuedies— Preclusive 
Chabacteb. 

Where  a  right  is  created  by  statute  and 
remedies  are  provided  for  enforcing  that  right, 
those  remedies  are  preclusive. 

6.  Taxation— Liability  of  EIxbcutob— Final 
Settlement.  . 

An  executor  who  has  made  final  settlement 
of  the  estate  cannot  be  held  personally  liable  for 
taxes  due  by  the  estate. 

7.  Same— Executor  of  Trustee. 

The  executor  of  a  trustee  is  not  liable  for 
taxes  on  a  trust  estate  held  by  his  testator  dur- 
ing the  testator's  lifetime,  but  not  held  or  ad- 
mmistered  on  by  tbe  executor. 

8.  Appeal  —  Disposition  of  Case— Obounds 
FOB  REVERSAir— Award  of  Costs. 

Rev.  St.  1899,  S  9346  [Ann.  St.  1906,  p. 
4248],  relating  to  the  collection  of  personal  tax- 
es and  authorizing  an  action  against  the  person 
assessed,  provides  that  in  no  case  shall  the  state, 
county,  or  citv  collector  be  liable  for  any  costs. 
Held,  that  where  in  an  action  by  the  state  on 
the  relation  of  a  county  tax  collector  to  recover 
personal  taxes  the  court's  attention  was  not  call- 
ed by  the  motion  for  a  new  trial  to  the  fact 
that  a  Judgment  for  defendant  assessed  costs 
against  plaintiff,  and  no  motion  in  arrest  of 
judgment  was  filed  the  Judgment  would  not  be 
reversed  on  that  ground,  though  it  might  be 
modified  so  as  to  eliminate  the  costs. 

Appeal  from  St  Louis  Circuit  Court ;  Wai- 
ter B.  Douglas,  Judge. 

Action  by  the  state,  at  the  relation  of  H. 
W.  Karrenbrodc,  collector  of  St  Louis  coun- 
ty, against  the  Mississippi  Valley  Trust  Com- 
pany. Judgment  for  defendant  and  plain- 
tiff api)eals.  Judgment  modified,  and  as 
modified  affirmed. 

E.  Henry  Wolfsberger  and  Henry  Hlggln- 
botbam,  for  appellant  Hamilton  Grover,  for 
respondent. 

LAMM,  J.  Judgment  going  in  favor  of 
defendant  In  a  tax  suit,  plaintiff  appealed. 
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Defendant  was  sued  In  Its  Indlrldnal  capac- 
ity for  tbe  recovery  of  a  personal  Judgment 
for  taxee  levied  upon  $142,760  of  personal 
property  for  tbe  year  1897.  On  tbat  as- 
sessed valuation  was  levied  1356.90  state  and 
state  Interest  tax,  $718.80  county  tax,  and 
$499.66  scbool  tax— aggregating  $1,570.36. 
Tbe  case  baa  troublesome  and  singular  fea- 
tures. 

Tbe  petition  was  filed  on  tbe  31st  of  De- 
cember, 1902 — one  day  before  tbe  taxes  be- 
came uncollectible  by  limitation  (Rev.  St 
1899,  i  9240  [Ann.  St.  1906,  p.  4248]).  After 
alleging  relator  was  collector  of  tbe  revenue 
for  tbe  county  of  St  Louis,  tbat  relator  In 
writing  apix>lnted  appellant's  counsel  Mr. 
Wolfsberger,  with  tbe  approval  of  tbe  coun- 
ty court,  tax  attorney,  tbat  defendant  was  a 
domestic  corporation  organized  under  tbe 
laws  of  this  state  relating  to  tbe  Incorpora- 
tion of  trust  companies  and  baving  its  place 
of  business  In  tbe  city  of  St  Louis,  the  peti- 
tion proceeds  to  cbarge  tbat  T.  T.  Turner 
was  a  resident  of  tbe  county  of  St  Louis  on 
tbe  iBt  day  of  June,  1896,  and  eltber  owned 
or  bad  the  iiossesslon  and  care,  cbarge,  or 
management  of  personal  property  situate  in 
said  county  of  tbe  foregoing  amount  sub- 
ject to  assessment  and  taxation  for  tbe  taxes 
and  funds  mentioned;  tbat  said  property 
was  duly  listed  to  bim  at  said  value  In  bis 
name,  as  appears  by  a  tax  bill  filed  and 
marked  "Exhibit  A";  tbat  said  taxes  were 
duly  levied  and  then  extended  in  the  tax- 
books  for  tbe  year  1897;  that  the  collector 
made  demand  of  payment,  and  diligently 
used  all  lawful  means  to  collect  said  taxes; 
tbat  notwithstanding  tbat  fact  he  was  unable 
80  to  do;  tbat  said  taxes  are  contained  and 
extended  In  tbe  personal  delinquent  tax  lists 
for  said  year,  allowed  to  the  then  collector  in 
his  annual  settlement  next  after  the  end  of 
tbat  year,  and  which  lists  were  delivered  to 
and  are  now  in  tbe  bands  of  relator,  as  a 
succeeding  collector,  for  collection;  tbat  T. 
T.  Turner  died  on  the  80th  day  of  January, 
1897,  testate ;  that  by  bis  will  defendant  was 
nominated  executor ;  tbat  said  wlU  was  duly 
probated  on  tbe  5th  of  February,  1897,  and 
said  defendant  presently  qualified  as  execu- 
tor and  thereafter  acted  as  such;  tbat  as 
such  executor  It  paid  debts  other  than  said 
taxes;  tbat  such  other  debts  were  due  and 
owing  by  said  Turner  in  bis  lifetime,  and  due 
and  owing  by  bis  estate,  and  belonged  In  tbe 
third  and  lower  classification  of  demands 
against  tbe  estate;  and  that  at  tbe  time  of 
paying  said  other  debts  said  executor  had 
ample  assets  In  Its  bands  to  pay  said  taxes — 
all  of  which,  with  statutory  penalties.  Inter- 
est, commissions,  and  fees,  remain  due  and 
unpaid.  Wherefore,  Judgment  was  prayed 
for  the  amount  of  said  taxes,  with  Interest 
thereon  from  the  1st  day  of  January,  1898, 
at  1  per  cent,  per  month  together  with  a  col- 
lector's statutory  fee  of  15  per  cent  on  the 
full  amount  of  tax  and  Interest  and  an  at- 


torney's fee  of  10  per  cmt  for  bringing  the 
salt,  and  for  all  costs. 

Exhibit  A,  attacbed  to  the  petition.  Is  as 
follows: 

"Personal  Back  Tax  Bill. 

"Statement  of  Delinquent  Taxes  on  Per- 
sonal Property,  assessed  in  tbe  County  of 
St  Louis,  in  the  State  of  Missouri,  to  and  In 
the  name  of  Rebecka  W.  Brlggs,  T.  T.  Tur- 
ner, trustee,  In  Central  township,  for  tbe 
year  1807,  being  all  against  the  same  person. 
In  the  names  below  stated,  respectively: 
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"In  the  name  of  Rebecka  Brigga,  T.  T. 
Turner,  Trustee. 

"State  of  Missouri,  County  of  St.  Lonia — 
BS.:  I,  H.  W.  Karrenbrock,  Collector  of 
tbe  Revenue  within  and  for  said  Oonnty 
of  St  Louis,  In  the  State  of  Missouri,  do 
hereby  ccrtl^  tbat  tbe  foregoing  is  a  true 
and  correct  statement  and  bill  of  delinquent 
taxes  remaining  unpaid  on  tbe  personal  prop- 
erty, assessed  against  Rebecka  W.  Brlggs,  T. 
T.  Turner,  Trustee,  in  said  county,  in  tbe 
name  or  names  as  therein  stated,  and  ac- 
cording to  tbe  Tax  Books  In  my  ofiSce,  and 
tbe  said  taxes  are  due  for  tbe  different  years, 
to  tbe  several  funds,  and  in  the  respective 
amounts  as  so  above  stated.  In  witness 
whereof,  I  have  hereunto  set  my  hand,  this 
day  of  December  24,  1002.  H.  W.  Kairoi- 
brock.  Collector." 

It  will  serve  no  purpose  to  set  forth  tbe  an- 
swer or  reply.  They  may  be  summarized  as 
carefully  drawn  pleadings,  making  certain 
charges  and  admissions,  and  were  sufficient 
In  form  and  substance  to  raise  all  issues  pre- 
sented on  this  appeal  and  to  warrant  the  ad- 
mission of  all  evidence  introduced. 

There  Is  no  dispute  over  tbe  facts,  .sum-, 
marized  as  follows:  Francis  Wbittaker  died 
in  June,  1871,  testate,  leaving  a  large  estate 
and  children,  among  them  Rebecca  W.,  Inter- 
married with  one  Brlggs.  Rebecca  Is  the 
party  referred  to  In  the  tax  bill  as  "Rebecka 
W.  Brlggs."  By  item  5  of  his  will,  Mr. 
Wbittaker  bequeathed  and  devised  to  Glrard 
B.  Allen  and  Robert  K.  Woods,  of  St  Louis 
county,  and  to  the  survivor  of  them  and  their 
successors,  trustees,  with  full  power  to  sell, 
convey,  dispose  of.  Invest  and  reinvest  and 
generally  to  manage  the  same,  one-fifth  of 
all  bis  estate  in  value,  after  paying  his  debts 
Qess  an  advancement).  In  trust  for  Rebecca, 
and  with  directions  for  paying  tbe  income 
of  tbe  trust  property  as  pointed  out  in  item 
6  of  the  will  for  her  benefit  At  her  death. 
leaving  heirs  of  her  body,  they  were  to  pay 
the  principal  sum  to  them  and  be  discharged 
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of  the  trnst  In  default  of  such  hein  then 
Urlcg,  they  were  to  pay  over  and  convey  the 
same  to  the  right  heirs  of  Francis  Whlttaker. 
Allen  and  Woods  refused  to  act  as  trustees. 
In  December,  1871,  by  appropriate  proceed- 
ings In  the  circuit  court  of  St  Louis  county, 
Oliver  B.  Filley  and  John  Whlttaker  were 
made  trustees  in  their  place  and  stead.  They 
qualified  and  acted  until  In  April,  1876.  Dur- 
ing that  month,  by  appropriate  proceedings  In 
the  circuit  court,  Thomas  T.  Turner  was  ap- 
pointed In  their  place  and  stead  as  trustee. 
Tliomas  T.  Turner  Is  the  "T.  T.  Turner"  men- 
tioned in  the  Exhibit  A.  and  be  qualified  and 
acted  as  trustee  of  the  Brlggs  trust  fund  un- 
til the  day  of  his  death.  At  the  time  of  his 
death  about  $55,000  of  the  fund  were  In  bis 
actual  custody.  Some  of  the  fund  was  In  a 
certain  bank  on  deposit,  and  the  larger  por- 
tion seems  to  have  been  In  the  actual  cus- 
tody and  keeping  of  a  certain  real  estate 
company — In  what  form  or  why  we  may  only 
guess.  Turner  died  on  the  30th  of  January, 
1897.  He  was  a  man  of  independent  means, 
leaTlng  a  large  and  solvent  estate,  many 
heirs,  and  a  will.  By  that  will,  defendant 
company  was  named  as  executor.  Presently, 
ills  will  was  probated,  and  defendant  quali- 
fied as  executor  and  thenceforward  assumed 
the  burden  of  administration.  On  taking 
charge.  It  found  among  his  papers  a  portion 
of  the  Brlggs  trnst  fund,  as  said.  We  do  not 
uidergtand  that  defendant  charged  Itself  In 
its  Inventory  or  appraisement  with  any  of 
that  fund,  nor  do  we  see  In  Its  settlements 
as  executor  that  It  so  charged  or  credited  it- 
self. What  It  did  was  this:  It  preserved  so 
much  of  the  trust  fund  coming  into  its  pos- 
<4:^ion  as  executor  until  such  time  as  new 
trustees  could  be  appointed  under  Item  5  of 
the  Whlttaker  will.  The  record  Indicates, 
bowever,  that  In  some  way  (not  clearly  dis- 
closed) some  of  the  trust  securities  in  de- 
fendant's custody  were  cashed  before  the 
fund  was  disentangled  from  the  Turner  es- 
tate proper  and  turned  over  to  new  trustees. 
In  the  April  after  the  February  In  which  de- 
fendant took  charge  of  the  Turner  estate, 
Mrs.  Brlggs  commenced  a  proceeding  In  the 
proper  circuit  court,  making  the  trust  com- 
pany, u  executor,  and  others  defendants, 
the  object  of  which  was  the  appointment  of 
new  trustees  to  succeed  Turner  In  charge  of 
the  custody  of  the  fund  and  an  order  requir- 
ing tbem  to  be  turned  over.  Such  steps 
were  taken  In  that  proceeding  as  resulted  on 
June  7,  1897,  in  the  appointment  of  John  C. 
Itopes  and  Roland  W.  Boyden  (residents  of 
Boston)  as  trustees,  and  authorized  them  to 
take  charge  of  all  the  property  constituting 
the  trust  estate,  and  commanding  defendant 
and  others  to  turn  it  over.  In  pursuance  of 
that  order  and  appointment,  the  defendant 
OB  June  18,  1897,  turned  over  to  Ropes  and 
Bofden  all  the  property  In  Its  bands  belong- 
ing to  said  trust  save  and  except  $10,000. 
It  teems  the  latter  anm  was  retained  tem- 


porarily In  order  to  ascertain  wbat  was  due 
Turner  for  services  as  trustee,  and  to  dis- 
entangle the  trust  estate  from  bis  own  estate 
'Without  loss  to  the  latter.  Following  that  on 
November  2,  1897,  In  accordance  with  a  fur- 
ther order  of  the  circuit  court  in  that  case, 
the  defendant  turned  over  said  remainder  of 
the  trust  fund,  and  received  full  acquittance, 
being  discharged  by  the  court  by  due  order 
entered  In  the  case  from  any  llnblllty  as  ex- 
ecutor of  Turner  on  account  of  the  Brlggs 
trust  fimd.  Defendant  neither  asked  or  re- 
ceived any  compensation  for  Its  temporary 
conservation  of  that  portion  of  the  trust  fund 
so  coming  into  its  hands  and  turned  over. 
After  turning  It  over  to  Ropes  and  Boyden, 
defendant'  administered  the  Turner  estate, 
advertised  notice  of  final  settlement,  made 
full  distribution  in  accordance  with  the  or- 
der of  the  probate  court  and  on  February 
26,  1902,  was  finally  discharged  as  executor 
and  the  estate  was  closed.  Going  back  a  lit- 
tle, It  was  shown  In  evidence  that  the  taxes 
for  1897  were  levied  In  the  month  of  August 
in  that  year,  six  months  after  Ttuner's 
death,  two  months  after  Ropes  and  Boyden 
were  appointed  trustees,  and  at  a  time  when 
the  bulk  of  the  trust  estate  had  been  turned 
over  to  them.  The  state  of  Missouri  was 
not  made  a  party  to  the  proceedings  in  ttie 
circuit  court,  whereby  Ropes  and  boyden 
were  made  trustees,  nor  Is  it  apparent  how 
the  sovereign  state,  without  express  provi- 
sion of  statute,  could  be  sued.  The  order 
giving  them  the  authority  to  receive,  and 
Turner's  executor  authority  to  turn  over, 
was  made  at  a  time  when  the  taxes  for  the 
year  of  1897  were  not  demandable.  Durliig 
the  five  years  Turner's  estate  was  in  adminis- 
tration the  taxes  In  suit  were  never  presented 
for  allowance  to  the  probate  court.  An  at- 
tempt was  made  by  plaintiff  to  show  that  on 
March  10,  1899,  actual  notice  was  given  by 
postal  card  to  defendant  company  of  the 
existence  of  the  unpaid  taxes  in  suit.  Be- 
cause no  timely  notice  was  given  defendant 
to  produce  such  a  card,  its  contents  were  not 
allowed  to  be  put  in  by  secondary  evidence. 
On  defendant's  part  there  was  uncontradicted 
testimony  that  It  bad  no  -actual  notice  of. 
the  existence  of  those  taxes.  PlaintiflTB  the- 
ory Is  that  defendant,  as  executor  of  Turn- 
er's win,  must  be  held  to  have  constructive 
notice  of  the  contents  of  the  tax  records  of 
St  Louis  county,  where  Turner  resided.  The 
point  is  subsidiary,  and  to  it  defendant  well 
replies  that  the  taxes  were  not  assessed  in 
Turner's  name,  but  in  the  name  of  Reberra 
W.  Briggs,  "T.  T.  Turner,  trustee,"  merely 
following  her  name,  possibly  as  a  memoran- 
dum for  the  tax  officials.  It  contends  further 
and  shows  that  it  diligently  sought  out  and 
paid  all  taxes  assessed  against  the  name  of 
T.  T.  Turner  for  1897  and  all  years  during 
the  administration. 

At  the  close  of  the  evidence,  plaintiff  ask- 
ed a  mandatory  Instruction  in  its  own  be- 
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half,  which  Inatructlon  the  court  refused  to 
give,  and  plaintiff  saved  exception.  Having 
taken  time  to  consider,  the  court  found  the 
Issues  In  favor  of  defendant,  adjudged  costs 
against  plaintiff,  and  ordered  execution  to 
Issue.  Before  judgment  was  entered,  plain- 
tiff filed  a  "motion  for  Judgment  non  ob- 
stante veredicto,"  In  which  for  grounds  It 
was  stated  that  on  the  entire  record  the 
finding  was  erroneous  and  should  have  been 
for  plaintiff,  because  the  answer  stated  no 
defense  and  amounted  to  a  confession  of 
plaintiff's  cause  of  action.  This  motion  be- 
ing overruled,  plaintiff  excepted,  and  after 
an  unsuccessful  motion  for  a  new  trial 
brings  the  case  here  for  review  without  a 
motion  In  arrest 
On  this  record  can  the  Judgment  standf 
1.  If  the  case  be  treated  solely  on  broad 
lines  of  natural  Justice,  It  would  seem  put 
beyond  question  that  the  Judgment  was  right, 
because:  If  Turner  had  lived  and  paid  the 
tax  assessed  against  the  Brlggs  trust  estate, 
self-evldently  he  would  have  been  entitled  to 
have  reimbursed  himself  out  of  that  estate 
then  in  his  hands.  He  died  after  the  prop- 
erty was  assessed  for  taxes,  bnt  before  the 
taxes  were  levied.  His  trusteeship  died 
with  blm.  The  defendant,  as  executor  of 
Turner's  will,  came  Into  actual  possession 
of  a  part  of  the  fund  earmarked  as  a  trust. 
Such  trust  property  did  not  belong  to  Tur- 
ner's estate  proper,  and  hence  was  properly 
left  off  the  Inventory,  appraisement,  and  set- 
tlements of  his  executor.  Nevertheless  de- 
fendant had  a  legal  duty  to  perform  In  rela- 
tion to  the  fund  so  earmarked  and  coming 
Into  Its  hands.  What  was  that  duty?  Ob- 
viously, as  a  kind  of  bailee,  to  preserve  the 
fund  Intact  for  the  true  owner  and  to  turn 
It  over  when  trustees  to  hold  It  were  ap- 
pointed by  competent  authority  under  the 
fifth  clause  of  the  Whlttaker  will  (2  Woer^ 
ner's  Law  of  Administration  [2d  Ed.]  |  321). 
Obviously,  too,  the  duty  and  power  of  exe- 
cuting the  trust  created  by  Ftands  Whlt- 
taker's  will — the  very  right  to  administer 
the  Brlggs  trust  estate — did  not  continue  a 
duty  of  Turner's  estate  or  pass  from  Turner 
to  defendant  as  the  executor  of  Turner's 
win,  but,  as  said,  exclusively  vested  In  trus- 
tees to  be  selected  by  proper  authority;  for 
we  are  taught  in  the  hornbooks  that  trust 
powers  like  those  donated  to  Turner  as  suc- 
cessor In  trust  to  the  original  trustees  (Al- 
len and  Woods)  could  not  be  delegated  by 
him  by  will,  even  had  he  undertaken  to  dele- 
gate them.  Delegatus  non  potest  delegare  (1 
Perry  on  Trusts  [3th  Ed.]  {  287).  And,  what- 
ever was  the  rule  at  common  law,  nuder  ooir 
statutes  the  executor's  executor  no  longer 
represents  the  executor's  testator.  Rev.  St 
1899,  i  46  [Ann.  St  1906,  p.  3u0];  2  Woer- 
ner's  Law  of  Administration  (2d  Ed.)  S  3S0. 
Again:  Before  these  taxes  were  demand- 
able  the  defendant  was  put  In  bonds  and 
tied  hand  and  foot  by  the  decree  of  a  court 
of  competent  jurisdiction,  L  e.,  it  was  bound 


by  that  decree  to  turn  over  every  penny  of 
the  Brlggs  trust  estate  to  Ropes  and  Boy- 
den.  It  obeyed  that  order.  It  could  do  no 
more  and  no  less.  By  obeying,  it  was  strip- 
ped of  the  fund  out  of  which  It  could  reim- 
burse the  Turner  estate,  or  Itself,  had  It  paid 
the  taxes. 

Again:  While,  as  pointed  out  by  plaintllTs 
counsel,  the  state  may  not  be  defeated  la  its 
right  by  the  laches  of  Its  agents  and  oflScers, 
yet  is  It  entirely  without  significance  that 
no  demand  was  made  upon  defendant  for  the 
payment  of  these  taxes  while  It  was  yet  la 
possession  of  any  of  the  trust  property?  We 
do  not  say  It  had  the  personal  duty  to  ad- 
minister on  the  trust  property,  or  voluntar- 
ily pay  and  dole  It  out  on  trust  debts  or  tax- 
es chargeable  against  It,  but  we  do  say  this: 
It  Is  plain  that  If  It  could  be  protected  at 
all  by  way  of  reimbursement  against  the  pay- 
ment of  these  taxes,  It  would  only  be  under 
equitable  doctrines  and  out  of  the  trust  es- 
tate. 

Moreover,  no  demand  for  the  taxes  in  suit 
was  presented  to  the  probate  court  of  St 
Louis  county  for  allowance  against  the  Tur- 
ner estate  Itself  during  the  five  years  It 
was  under  administration.  During  all  those 
years,  defendant  seems  to  have  been  dili- 
gent In  Its  duties  as  executor.  All  taxes  of 
which  It  had  notice,  assessed  and  levied  di- 
rectly against  the  Turner  estate,  It  sought 
out  and  paid.  Its  record  as  executor  was 
under  the  scrutiny  of  the  probate  court  and 
passed  muster  In  Its  Judgment  of  final  dis- 
charge. Having  been  discharged,  and  hav- 
ing now  no  property  In  Its  hands  out  of 
which  It  can  recoup  the  payment  of  the  tax- 
es In  question.  It  must  needs  pay  out  of  Its 
own  pocket.  If  at  all. 

In  the  condition  of  things  shown  by  the 
premises,  a  question  arises,  seemingly  an- 
swering Itself  by  the  asking,  viz.:  Suppose 
Turner  had  not  died,  and  a  court  of  equity 
had  removed  him  In  June,  1897,  and  taken 
the  trust  estate  from  him  before  the  taxes 
were  either  levied,  or  demandable,  would  he 
remain  personally  liable  for  them?  If  the 
law  be  reason,  would  such  be  good  law?  If 
not,  how  much  less  will  the  law  hold  his 
mere  executor  personally  responsible  under 
similar  conditions? 

A  further  question  arises,  a  modification 
of  the  former,  and  suggesting  Its  own  an- 
swer, viz.:  Shall  the  law  be  so  written  that 
on  the  one  hand.  It  takes  away  from  the 
executor  the  Identical  trust  fund  that  should 
primarily  respond  to  the  taxes  In  question, 
and  then,  on  the  other,  makes  him  pay  them 
out  of  his  private  funds?  If  It  were  to  be 
so  written,  It  would  be  a  hard  saying  much 
murmured  against  The  office  of  executor 
would  have  perils  hitherto  unheard  of,  and 
therefore  the  case  at  bar  Is  not  one  that 
strongly  appeals  to  a  sense  of  justice  In  a 
court  To  the  contrary.  It  Is  a  case  that  If 
sustained  at  all,  must  be  upon  the  strictest 
construction  and  nicest  rigor  of  the  written 
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law  alone,  and  that  view  of  it  we  will  now 
examine. 

2.  Plaintiff  relies  on  sundry  atatutes,  tIz.: 
Section  181  of  the  administration  act  [Ann. 
St  1906,  p.  S97],  aecUon  9246  [Ann.  St  1906, 
Ik.  4248]  relating  to  revenue,  and  chiefly  on 
the  state's  Hen  created  by  sections  4259  and 
4260  of  the  Revised  Statutes  of  1889  [Ann. 
St  1906,  p.  2334].  It  is  argued  it  was  the 
doty  of  defendant  as  executor  to  pay  the 
taxes  in  question  without  any  demand  being 
presented  to  it  or  to  the  probate  court  for 
allowance;  ttiat  taxes  are  "debts"  under 
sections  4259  and  4260,  supra;  and  that,  all 
other  means  of  collection  falling,  such  taxes 
as  "debts"  due  the  state  come  within  the 
purview  of  said  sections  4259,  4260,  creating 
a  lien  in  favor  of  the  state  for  certain  class- 
es of  debts  due  It.  It  is  argued,  further, 
that,  in  the  absence  of  any  statutory  provi- 
sion providing  a  remedy  to  enforce  the; 
state's  right  under  the  last  two  sections,  a 
remedy  may  be  found  in  the  common  law  by 
ordinary  suit  State  ex  reL  v.  Tlttman,  103 
Mo.  553,  15  S.  W.  936.  Appellant's  learned 
counsel  has  prepared  an  uncommonly  Ingen- 
ious brief  in  support  of  the  contentions  thus 
briefly  ontllned.  The  questions  presented 
are  related  and  overlap  each  other,  there- 
fore they  may  be  considered  as  a  whole. 

(a)  Are  taxes  "debts"  so  as  to  fall  under 
sections  4259,  4260,  Rev.  St  1899?  Section 
184  of  the  administration  act  relates  to  the 
classification  of  demands  against  estates  in 
process  of  administration.  By  its  first  But>- 
dlTlsion,  funeral  expenses  are  put  in  the  first 
class;  by  its  second,  expenses  of  the  last 
sickness,  wages  of  servants,  and  demands  for 
medicines  and  medical  attendance  during  the 
last  sickness  of  the  deceased  are  put  in  the 
second  class ;  by  its  third,  "ail  debts,  Includ- 
ing taxes  due  the  state  or  any  county  or  in- 
corporated city  or  town,"  are  put  in  the  third 
class.  Now,  It  is  conceded  by  plaintiff  that 
taxes  due  by  decedent  may  be  put  In  judg- 
ment by  suit  in  the  circuit  court  (State  ex  rel. 
V.  Tittmann,  103  Mo.  553,  15  a  W.  930),  or 
allowed  against  the  estate  (Rev.  St  1899,  | 
9246),  but  It  is  pointed  out  that  by  subdivi- 
sion 3  of  section  184  It  Is  made  tbe  duty  of 
an  executor  to  pay  such  taxes  without  de- 
mand therefor  being  presented  to  the  court 
for  allowance,  and  this  subdivision  is  relied 
on  as  a  legislative  definition  of  taxes  as  debts. 
Tbe  fourth  subdivision  relates  to  Judgments. 
The  fifth  covers  all  demands,  without  regard 
to  quality,  which  shall  be  legally  exhibited 
against  the  estate  within  one  year  after  the 
granting  of  the  first  letters  of  the  estate,  and 
the  sixth  and  last  covers  all  demands  thus 
exhibited  after  the  end  of  one  and  within 
two  years  of  letters  granted. 

If  we  give  a  controlling  weight  to  the  rule 
that  one  Is  known  by  the  company  he  keeps, 
or  that  the  thing  Itself  is  discoverable  by 
wliat  precedes  and  follows,  known  in  the  law 
as  the  doctrine  of  "noscitur  a  sociis,"  it  would 
force  the  conduslcm  that  in  the  legislative 


mind,  when  enacting  section  184,  supra,  taxes 
were  deemed  debts,  the  language  being  "all 
debts,  including  taxes  due,"  etc.  But  the 
.  dominant  idea  of  that  section  is  classification 
of  demands  against  estates,  not  the  definition 
of  taxes  or  debts,  and  the  third  subdivision 
(unfortunately  punctuated)  is  merely  a  direc- 
tion that  all  debts  due  the  state  or  any  coonty 
or  Incorporated  city  or  town,  together  with 
taxes  due  the  one  or  the  other,  sbonld  t>e  put 
in  the  third  class  of  demands  and  paid  ac- 
cordingly. If  we  give  a  strict  construction  to 
both  the  language  and  punctuation  used  in 
the  third  subdivision,  it  would  read:  "All 
debts  are  put  In  tl>e  third  class  as  well  as 
taxes  due  the  state  or  a  county,  city  or  town." 
But  this  would  be  unsound  exposition,  be- 
cause debts  generally  are  otherwise  classi- 
fied in  other  sabdivlslons.  Section  9246,  un- 
der the  title  of  "Revenue,"  comes  nearer  to  a 
legislative  utterance  defining  taxes  as  debts 
than  does  section  184  of  the  administration 
act  That  section  says:  "Said  personal  tax 
bills  shall  be  presented  and  allowed  against 
the  estates  of  deceased  or  Insolvent  debtors, 
in  the  same  manner  and  with  like  effect  as 
other  indebtedness  of  said  debtors."  But 
here  again  the  legislative  mind  was  directed 
to  the  method  of  collecting  iwrsonal  taxes — 
tbe  remedy.  It  says  they  shall  be  presented 
and  allowed  against  estates.  How?  The 
legislative  answer  is:  As  debts  are  allowed ; 
it  points  to  the  administration  act  for  a  rem- 
edy. The  use  of  tbe  phrase,  "as  other  indebt- 
edness of  said  debtors,"  was  intended  to 
point  the  manner  and  effect  of  the  allowance. 
This  court  has  more  than  once  had  occaslom 
to  define  the  word  "debt"  as  used  In  the  at- 
tachment act  and  in  the  Constitution.  The 
word  has  also  been  under  exposition  in  con- 
nection with  the  subject  of  taxation.  In  Car- 
ondelet  v.  Plcot,  38  Mo.,  loc.  clt  130,  it  was 
said:  "A  tax,  in  its  essential  cliaracterlstics, 
is  not  a  debt,  nor  tn  the  nature  of  a  debt  A 
tax  is  an  Impost  levied  by  authority  of  gov- 
ernment upon  its  citizens  or  subjects,  for  the 
support  of  iite  state.  It  Is  not  founded  on 
contract  or  agreement  It  operates  in  Invl- 
tum.  A  debt  Is  a  sum  of  money  due  by  cer- 
tain and  express  agreement  It  originates  in, 
and  Is  founded  upon  contract,  express  or  im- 
plied." The  foregoing  definitions  of  "taxes" 
and  "debts"  were  adopted  from  Pierce  v.  Bos- 
ton, 3  Mete.  (Mass.)  520,  and  Camden  v.  Al- 
loa, 26  N.  J.  Law,  398,  and  are  carried  for- 
ward with  approval  in  State  ex  rel.  v.  Snyder, 
139  Mo.,  loc.  cit  553,  41  S.  W.  216  et  seq.  On 
tbe  other  hand,  courts  In  speaking  of  taxes 
have  called  them  "debts."  It  was  so  said  in 
State  ex  rel.  v.  Tlttman,  119  Mo.,  loc.  cit  667, 
24  S.  W.  1031  They  are  related  to  debts. 
Phelps  V.  Brumback,  107  Mo.  App.  16,  80  S. 
W.  678.  Such  was  the  logic  of  Greely  v. 
Provident  Savings  Bank,  98  Mo.  458,  11  S.  W. 
980.  In  that  case  it  was  held  that  a  collector 
of  taxes  could  intervene  in  an  action  appoint- 
ing a  receiver  for  an  insolvent  bank,  where 
such  receiver  had  in  his  hands  sufficient  as- 
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sets  to  pay  legal  taxes,  and  enforce  snch  pay- 
ment. In  tbat  case,  too,  the  right  to  enforce 
payment  was  referred  to  the  statute  creating 
the  state's  lien  for  debts  due  It  from  insol- 
vent debtors.  Sections  4259  and  4260,  supra. 
In  this  condition  of  the  statutes  and  case- 
learning,  we  need  not  decide  whether  a  tax 
Is  technically  a  debt  or  not.  It  is  sufflcieot 
for  the  case  to  say  It  has  been  determined 
that  for  the  purpose  of  allowance  and  classi- 
flcatlon  It  may  be  treated  as  a  debt,  and  It 
has  been  determined  that  taxes  under  tbe 
conditions  present  in  Oreely  v.  Bank,  supra, 
come  within  tbe  purriew  of  sections  4259  and 
4200,  and  it  Is  provided  (section  9246,  qupra) 
they  shall  be  allowed  against  tbe  estate  the 
Msnie  as  other  debts,  that  is,  by  the  Judgment 
of  tbe  proper  probate  court 

(b)  Do  sections  4259  and  4200  govern  this 
case?  Plaintiff  says,  yea ;  but  we  think,  nay. 
Those  sections  were  first  enacted  in  the 
Laws  of  1881.  p.  35.  The  caption  of  that  act 
muy  be  looked  to,  and  is:  "Assignments: 
Priority  of  State's  Lien:  An  act  to  secure  to 
the  state  of  Missouri  a  priority  of  lien  In  the 
case  of  Insolvent  debtors  to  the  state."  By 
section  1  (now  section  4259)  it  was  provided 
that:  "Whenever  any  person  Indebted  to  the 
state  of  Missouri  Is  insolvent,  or  whenever 
the  estate  of  any  deceased  debtor  in  tbe 
bands  of  the  executors  or  administrators  is 
Insufficient  to  pay  all  tbe  debts  due  from  tbe 
deceased,  the  debts  due  to  the  state  of  Mis- 
souri shall  be  first  satisfied,  and  the  priority 
hereby  established  shall  extend  as  well  to 
cases  in  which  a  debtor  not  having  sufficient 
jiroperty  to  pay  all  his  debts  makes  a  volun- 
tary assignment  thereof,  or  In  which  the 
estate  and  effects  of  an  absconding,  concealed 
or  absent  debtor  are  attached  by  process  of 
law,  as  to  cases  in  which  an  act  of  bank- 
ruptcy is  committed:  Provided,  that  nothing 
in  this  act  contained,  shall  be  construed  to 
interfere  with  the  priority  of  the  United 
States  as  secured  by  law,  or  tbe  payment  of 
the  expenses  of  the  last  sickness,  wages  of 
servants,  demands  for  medicine  and  medical 
attendance  during  tbe  last  sickness  of  the 
de<*a8ed,  nor  funeral  expenses."  Section  2 
(now  section  42(50)  provides  that:  "Every  ex- 
ecutor, administrator,  assignee  or  other  per- 
son, who  pays  any  debt  due  by  the  person  or 
estate  for  whom  or  for  which  he  acts  before 
he  satisfies  and  pays  the  debts  due  to  the 
'state  of  Missouri  from  such  person  or  estate, 
sliHll  become  answerable  in  his  own  person 
.tiid  estate  for  tbe  debts  so  due  to  tbe  state  of 
Missouri,  or  for  so  much  thereof  as  may  re- 
main due  and  unpaid."  It  is  pointed  out  by 
defendant's  counsel  that  the  foregoing  sec- 
tions are  8ul)stantlally  transcripts  of  very 
old  federal  statutes,  to  wit,  sections  3466  and 
•.iMVr  of  the  Revised  Statutes  of  the  United 
States  [U.  S.  Comp.  St.  1901,  p.  2314],  and 
were,  therefore,  presumably  adopted  by  our 
Ixgislature  in  1881  with  the  construction  put 
upon  tljem  by  federal  courts.  A  comparison 
allows  defenduut's  counsel  is  right  in  his  con- 


tention that  the  federal  statutes  and  oars  are 
equivalent  It  is  apparent  on  its  very  face 
that  section  4259,  supra,  relates  to  insolvent 
debtors.  Under  recognized  canons  of  con- 
struction. It  must  be  construed  with  section 
42U0  passed  at  the  same  time.  They  had  but 
one  common  purpose,  they  struck  at  common 
mischief,  and  before  either  becomes  appli- 
cable there  should  be  a  case  of  Insolvency. 
Tbe  steady  holding  of  federal  courts  In  con- 
struing the  parent  federal  statutes  is  in  ac- 
cordance with  this  view.  U.  S.  v.  Fisher,  2 
Cranch  (U.  S.)  358,  2  L.  Ed.  304;  U.  S.  v. 
Griswold  (C.  C.)  8  Fed.  496;  U.  S.  v.  Hooe,  3 
Cranch  (U.  S.)  72,  2  L.  Ed.  370;  U.  S.  v. 
Wood,  28  Fed.  Cas.  753  (No.  16,755) ;  U.  S.  y. 
Couch,  25  Fed.  Cas.  674  (No.  14,874) ;  Prince 
v.  Bartiett,  8  Cranch  (U.  S.)  431,  3  L.  Ed. 
614;  and  in  many  other  cases  cited  in  coun- 
sel's brief. 

The  emergency  clause  tacked  to  the  act  of 
1881  throws  a  flood  of  light  on  the  legislative 
meaning  and  sustains  tbe  gloss  given  above. 
That  emergency  clause  Is  as  follows:  "Sec- 
tion 4:  Whereas,  a  doubt  may  be  entertained 
by  some  as  to  the  priority  of  the  state  in  the 
case  of  Insolvent  debtors,  and  it  is  important 
tbat  such  question  should  be  put  at  rest  at 
once,  an  emergency  exists  within  the  meaning 
of  the  Constitution  why  this  law  should  go 
Into  Immediate  operation,  therefore  this  act 
shall  take  efTect  and  be  In  force  from  and 
after  its  passage."  There  is  no  insolvency  In 
the  case  at  bar,  and  therefore  those  particu- 
lar sections  of  the  statutes  do  not  apply. 

a  The  disposition  made  of  the  foregoing 
questions  practically  determines  the  case.  It 
may  be  conceded  that  the  two-year  limitation 
provided  by  tbe  administration  act  for  the 
allowance  of  demands  does  not  control  the 
sovereign  state  In  allowing  demands  for  taxes 
(State  ex  rel.  Tlttmann,  119  Mo.,  loc.  cit  666, 
24  S.  W.  1082) ;  but  it  must  also  be  conceded 
that  where  a  right  Is  created  by  statute  and 
remedies  are  provided  for  enforcing  tbat 
right  those  remedies  are  preclusive  (Phelps 
V.  Brumback,  107  Mo.  App.,  loc.  cit  25,  80  S. 
W.  678;  State  ex  rel.  Snyder,  139  Mo.,  loc. 
cit  554,  41  S.  W.  216  et  seq.,  and  cases  cit- 
ed). In  this  case  plaintiff  bad  its  remedies, 
but  It  sinned  away  Its  day  of  grace ;  for  even 
if  It  be  admitted  (by  way  of  argument)  that 
the  Turner  estate  Itself  was  liable  for  the 
taxes  of  the  Briggs  trust  fund  for  1897 — 
which  we  by  no  means  hold — ^yet  tbe  ex- 
ecutor, having  made  final  settlement  it  seems 
cannot  be  held  personally  liable.  State  ex 
rel.  V.  Kenrick,  159  Mo.,  loc.  dt  634,  60  S. 
W.  1063. 

Finally,  in  all  the  cases  from  Missouri 
courts  relied  upon  by  plaintiff's  counsel  tbe 
very  estate,  subject  to  taxation,  and  actually 
taxed,  was  In  the  hands  of  the  executor,  ad- 
ministrator, or  curator,  as  such,  at  the  time 
the  taxes  were  either  assessed,  levied,  or  be- 
came due,  and  he  had  the  wherewithal  to  pay 
them  potentially  In  hand,  and  a  resulting 
duty   to  pay  arose;   for  example.  State  ex 
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reL  T.  Tittmann,  103  Mo.  553,  15  S.  W.  936; 
State  ex  reL  r.  Burr,  143  Mo.  209,  44  S.  W. 
1045;  Kansas  City  v.  Simpson,  90  Mo.  App. 
50;  State  ex  rel.  y.  Doaaldsou,  28  Mo.  App. 
190;  and  aach  view  accords  with  the  good 
sense  of  tbe  tblng. 

It  wonld  seem  that  taxes,  payable  by  the 
execator  without  allowance,  were  those  di- 
rectly levied  against  the  property  of  decedent 
Langston  v.  Canterbury,  173  Mo.,  loc.  dt 
135.  7S  S.  W.  151 ;  State  ex  rel.  v.  Tittmann, 
supra.  Why  should  an  executor  be  put  to 
the  hazard  of  personally  and  correctly  set- 
tling tbe  doubtful  questions  of  law  involved 
In  paying  taxes  on  a  trust  estate  once  held  by 
his  testator,  but  not  held  or  administered  by 
the  executor?  When  he  presents  his  voucher 
for  a  voluntary  payment,  the  burden  is  cast 
upon  him  to  show  a  payment  demanded  by 
law,  or  he  falls  In  his  credit.  The  law  is  not 
80  unfair  as  to  cast  that  bard  duty  on  him  In 
a  case  like  this.  It  seems  reasonable  that  tbe 
state  should  have  set  Its  right  to  recover  at 
rest  in  one  of  the  ways  pointed  out  by  tbe 
statute,  if  It  wanted  to  hold  tbe  estate.  We 
think  It  can  be  safely  asserted  that  no  case 
can  be  found  In  the  books  in  which  a  curator, 
an  administrator,  or  executor  was  personally 
held  liable  for  taxes  unless  the  property  sub- 
ject to  the  taxes  and  sufficient  to  pay  them 
came  Into  his  hands  in  his  official  capacity 
for  the  purpose  of  administration  or  curator- 
ship.    Such  Is  not  the  case  at  bar. 

4.  Plaintiff  says  the  Judgment  is  erroneous 
because  it  assesses  the  costs  against  it.  It 
puts  its  finger  on  a  statute  providing  that 
costs  shall  not  be  so  assessed — Rev.  St.  1899, 
i  9246,  supra.  But  the  Judgment  should  not 
be  reversed  on  that  account,  for  two  very 
good  reasons,  viz.:  (1)  The  trial  court's  at- 
tention was  not  called  to  It  by  the  motion 
for  a  new  trial;  and  (2)  no  motion  in  arrest 
was  filed.  We  will  modify  the  Judgment 
here  and  eliminate  that  feature.  Rev.  St 
S  886  [Ann.  St  1906,  p.  815]. 

As  modified,  tbe  Judgment  is  affirmed.  All 
concur. 


RHINEHART  v.  ST.  LOUIS  ft  S.  P.  R.  CO. 

(St  Louis  Court  of  Appeals.    Missouri.    Feb. 
iai908.) 

1.  RAII.BOADS— IKJUBIXS  TO  AiniIA]:,S— ACTION 
— iRSTBUCmOHB. 

Where  tbe  petition  alleged  that  defendant's 
train  was  negligently  run  into  plaintiff's  mare, 
while  the  evidence  showed  that  the  animal  while 
running  alongside  of  the  track  became  fright- 
ened and  dashed  against  tbe  side  of  tbe  train, 
and  that  the  negligence,  if  any,  of  the  train  op- 
eratives consisted  in  not  taking  care  to  avert  the 
injury  after  discovering  that  the  animal  was  in 
danger  of  hurting  herself  by  her  frantic  move- 
ments, an  instruction  permitting  recovery  if  the 
train  was  nMligenlly  ran  into  the  animal,  and 
the  refusal  of  an  Instraction  to  find  for  defend- 
ant if  the  animal  was  killed  by  ronning  against 
the  side  of  the  train,  was  error. 


2.  Saue— Care  as  to  AirncAij}  Seen  ok  ob 
Neab  Tbacks. 

It  is  tbe  duty  of  train  operatives  to  consid- 
er the  known  habits  of  horses  or  other  animals 
mnning  alongside  the  track,  and,  if  it  would  be 
apparent  to  a  person  of  reasonable  care  that  an 
animal  is  likely  to  be  killed  in  consequence  of 
nmning  in  front  of  or  against  a  train,  to  do 
what  can  reasonably  be  done  to  prevent  an  acci- 
dent 

IBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  |S  1489-1500.] 

3.  Samb— Injuries  to  Aniuai.8  Neab  Tback 
— ^Instructions. 

In  an  action  for  the  killing  of  plaintiff's 
mare,  which,  while  runnintr  alongside  of  the 
track,  becnme  frightened  and  dashed  into  defend- 
ant's train,  an  instraction  ignoring  the  question 
of  whether  or  not  the  train  operatives  saw.  or, 
if  prudent  would  have  seen,  the  mare  in  peril  in 
time  to  avert  an  accident,  and  merely  requiring 
the  jary  to  find  that  the  oi)erative8  saw  tbe 
mare  In  time  to  avoid  injuring  her  by  the  exer- 
cise of  ordinary  care,  was  erroneous,  since  the 
fright  of  the  mare  and  other  circumstonces  mnst 
have  been  such  as  to  warn  a  prudent  person 
that  the  continued  movement  of  the  train  was 
likely  to  cause  an  accident. 

4.  Same— QuEsnoNs  fob  Jttrt. 

In  an  action  for  the  killing  of  plalntifTs 
mare,  which,  while  running  alongside  of  the 
track,  became  frightened  and  dasihed  into  de- 
fendant's train,  the  auestlon  whether  the  train 
operatives  were  negligent  in  not  stopping  the 
train  after  discovering  the  presence  of  the  ani- 
mal held  for  the  Jury. 

[Ed.  Note.— For  oases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  SS  1627-1641.] 

Appeal  from  Circuit  Court  Dent  County; 
L.  B.  Woodstde,  Judge. 

Action  by  D.  F.  Rhinehart  against  the 
St  Louis  ft  San  Francisco  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

Woodruff  ft  Mann,  for  appellant 

OOODB,  J.  On  January  19,  1906,  a  mare 
belonging  to  plaintiff  was  killed  in  a  colli- 
sion with  one  of  defendant's  trains.  Defend- 
ant oi>erate8  a  line  of  railway  In  Dent  coun- 
ty. Mo.,  where  the  accident  occurred.  The 
scene  was  at  Spring  Creek,  a  stream  crossed 
by  the  railway.  About  400  yards  north  of 
tbe  bridge  are  stockyards,  and  from  these 
yards  southward  to  the  bridge  tbe  right  of 
way  Is  fenced  on  the  west  side  of  the  track. 
The  space  between  the  track  and  the  fence 
is  40  or  50  yards  wide  for  a  considerable 
distance,  but  narrows  to  about  a  plnnk's 
length,  or  from  16  to  20  feet  at  the  south 
end,  where  the  fence  is  connected  with  the 
bridge.  In  front  of  the  stockyards,  and  on 
the  west  side  of  tbe  track,  and  running 
parallel  with  the  main  line,  is  a  side  track. 
A  considerable  stretch  of  defendant's  right 
of  way  is  not  fenced  cm  the  east  side,  but  this 
is  Immaterial  on  the  question  of  defendant's 
liability,  as  tbe  petition  counts  on  negligence 
at  common  law.  Persons  reached  the  stock- 
yards on  the  west  side  of  the  right  of  way, 
along  a  road  which  leads  to  them  after 
passing  over. the  tracks  at  a  regular  cross- 
ing. Plaintiff  had  lent  tbe  mare  to  a  friend 
who  rode  her  to  the  stockyards,  and  hitched 
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ber  to  a  fence  to  atand  while  be  helped  load 
a  car  with  stock.  While  he  was  thus  engag- 
ed a  train  came  al<»g,  composed  of  an 
engine  and  three  or  four  cara  This  train 
frightened  the  mare,  and  she  broke  loose,  and 
ran  down  the  ground  between  the  tracks  and 
the  west  fence,  toward  the  creek.  While 
running  she  approached  the  train  once  or 
twice,  but  never  near  enough  to  get  on  the 
switch  track,  which,  as  said,  was  between 
the  main  trade  and  the  untracked  part  of  the 
right  of  way.  According  to  the  evidence,  the 
mare  was  not  at  any  time  in  advance  of  the 
engine  or  on  either  of  the  tracks.  She 
appears  to  have  kept  about  in  line  with  the 
second  or  third  car  behind  the  engine.  This 
was  the  uniform  effect  of  all  the  testimony 
which  relates  to  the  point.  Plaintiff's  friend 
who  was  In  charge  of  the  mare  swore  the 
engine  beat  her  to  the  bridge,  and  be  could 
not  tell  whether  she  got  ahead  of  the  engine . 
or  not.  Another  witness  said  she  kept  about 
the  same  distance  behind  the  train  all  the 
time.  There  was  no  testimony  to  prove  she 
was  on  the  track  or  ahead  of  the  engine  on 
the  ground.  When  the  train  reached  the 
bridge,  the  mare  in  her  terror  attempted  to 
cross  to  the  east  side  of  the  railway,  and  In 
so  doing  swerved  Into  the  second  car  behind 
the  engine,  and  was  killed.  This  action  was 
Instituted  to  recover  her  value  on  the  ground 
her  death  was  due  to  the  negligent  conduct 
of  the  train  crew. 

After  stating  the  facts  in  r^ard  to  the 
fencing  along  the  right  of  way  and  the 
approach  to  the  stockyards,  the  petition  al- 
leges the  mare  became  frightened  at  the 
train,  broke  her  fastenings,  and  ran  along  the 
right  of  way  In  the  same  direction  the  engine 
and  cars  were  running:  that  she  could  not 
get  off  the  right  of  way  on  the  west  side  be- 
cause of  the  fence,  and  could  not  run  south 
more  than  a  quarter  of  a  mile  because  of 
Spring  Creek;  that  she  tried  to  cross  to  the 
east  side,  and,  if  she  had  been  permitted  to 
cross,  would  have  passed  off  the  right  of 
way.  It  is  then  averred  the  agents  and  em- 
ployes of  defendant,operating  the  engine  and 
train,  by  the  exercise  of  reasonable  care, 
could  have  seen  the  mare,  and  they  did  see 
her  running  as  aforesaid,  and  by  the  exercise 
of  reasonable  care  and  diligence  could  have 
stopped  the  engine  and  train  before  overtak- 
ing the  said  mare,  and  could  have  permitted 
her  to  cross  said  railroad  track,  but  said 
employes  carelessly  and  negligently  ran  the 
train  upon  her,  and  killed  her.  All  the  evi- 
dence shows  that.  Instead  of  the  train  over- 
taking the  mare  and  being  carelessly  rim 
upon  her,  the  death  of  the  animal  occurred 
from  her  dashing  madly  against  the  side  of 
the  train.  The  petition  was  not  amended  to 
conform  to  the  facts,  but  the  theory  of  that 
pleading  regarding  the  occurrence  was  car- 
ried into  the  instructions.  In  the  first  In- 
struction given  for  plaintiff,  after  stating 
hyi)othetlcal  facts  which  would  prevent  the 
presence  of  the  mare  on  the  right  of  way 


from  being  onlawfnl,  tbe  Jury  were  told  If 
she  became  frightened  at  defendant's  train 
and  broke  her  fastenings,  and  the  servants  in 
charge  of  the  train  saw  her  after  she  bad 
broken  loose  and  in  time  to  avoid  injuring 
her  by  the  exercise  of  ordinary  care,  and 
negligently  failed  to  avoid  the  injury,  "and 
In  consequence  struck  and  kUled  her"  wltb 
said  "engine  and  train  of  cars."  the  issues 
should  be  found  for  the  plaintiff.  This 
charge,  if  read  in  connection  with  the  peti- 
tion, cannot  be  fairly  understood'  otherwise 
than  as  permitting  the  Jury  to  find  the  train 
crew  carelessly  ran  the  train  against  the 
mare.  The  court  refused  to  grant  an  instruc- 
tion at  defendant's  request,  which  called 
attention  to  the  very  negligence  averred  in 
the  petition  and  directed  a  verdict  for  de- 
fendant, if  the  mare  was  killed  by  running 
Into  the  side  of  the  moving  train.  If  the 
trainmen  were  negligent  at  all,  it  was  in  not 
taking  care  to  avert  the  Injury  to  the  animal 
after  they  ought  to  have  realized  she  was  In 
peril,  not  in  the  track,  but  on  one  side,  and 
not  in  l>elng  run  against  by  the  train,  but  of 
hurting  herself  in  some  way  by  her  frantic 
movements.  The  ruling  on  requests  for  In- 
structions did  not  preclude  a  verdict  against 
defendant  on  negligenc«  not  alleged,  and  per- 
mitted a  verdict  jigainst  it  on  negligence  of 
which  no  proof  was  adduced  by  plaintiff. 
This  was  error.  Gurley  v.  Railroad,  93 
Mo.  446,  6  S.  W.  218.  The  known  habits 
of  animals  must  be  taken  into  consideration 
In  such  contingencies  by  the  operatives  of  u. 
train,  and,  if  it  would  be  apparent  to  a 
person  of  reasonable  care  that  an  animal  Is 
likely  to  be  killed  or  injured  in  consequence 
of  running  In  front  of  or  against  a  train, 
what  reasonably  can  be  done  to  prevent  an 
accident  ought  to  be  done.  Hill  v.  Railroad. 
49  Mo.  App.  520,  535.  But  the  first  instruc- 
tion for  plaintiff  left  out  of  view  the  ques- 
tion of  whether  or  not  the  operatives  of  the 
train  saw,  or,  If  prudent,  would  have  seen, 
the  mare  In  peril  in  time  to  avert  an  acci- 
dent Instead  of  requiring  this  fact  to  be 
found,  the  Instruction  required  the  Jury  to 
find  merely  that  the  servants  in  charge  of  the 
train  saw  the  mare  after  she  had  broken  her 
fastenings  in  time  to  avoid  injuring  her  by 
the  exercise  of  ordinary  care.  Seeing  her 
was  not  enough.  Her  fright  and  the  other 
circumstances  must  have  been  such  as  to 
warn  a  prudent  person  that  the  continued 
movement  of  the  train  was  likely  to  cause  an 
accident;  and  whether  the  facts  gave  this 
warning  was  a  question  for  the  Jury  on  the 
whole  evidence,  if  the  Inference  was  per- 
missible that  a  person  of  ordinaiy  prudence 
would  have  realized  the  danger.  Grant  t. 
Railroad,  25  Mo.  App.  227;  Jewett  v.  Rail- 
road, 60  Mo.  App.  647;  Wasson  v.  McCook, 
80  Mo.  App.  483. 

The  question  of  difilculty  is  whether  there 
was  substantial  evidence  tending  to  fasten 
negligence  on  the  engineer  or  othw  members 
of  the  train  crew.    This  dtSculty  arises,  be- 
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cause,  as  said,  the  testimony  shows  tbe  mare 
never  got  on  the  railroad  track  at  all,  and 
never  even  got  abead  of  the  engine;  merely 
ran  along  the  right  of  way,  most  of  the  time 
near  the  fence  and  40  or  50  yards  from  the 
track,  though  occasionally  approaching  the 
train.  Plaintiff's  counsel  argue  the  trainmen 
ought  to  have  realized  the  animal  would  be 
penned  between  the  train  and  the  fence  at 
the  bridge,  and,  in  this  situation,  would  be 
apt  to  dash  into  the  train  in  her  endeavor 
to  escape  to  the  east.  On  reflection  we  have 
concluded,  though  dubiously,  that  it  is  for  a 
Jury  to  decide  whether  or  not  there  was 
want  of  ordinary  care  in  continuing  the 
movement  of  the  train,  which  was  short, 
moving  slowly  and  could  Iiave  been  stopped 
quickly  if  the  crew  knew  the  terrifled  ani- 
mal would  be  penned  in  dose  proximity  to 
the  cars  at  the  bridge.  It  looks  like  an  in- 
jurious accident  was  reasonably  to  be  appre- 
hended in  such  a  contingency. 

The  Judgment  is  reverseti  and  the  cause 
remanded. 

BLAND,  P.  J.,  concurs.  NOBTONI,  J., 
concurs  in  reversing  the  Judgment,  but  not  in 
remanding  the  cause  for  a  retriaL 


GLOVER  T.  ATCHISON,  T.  *  8.  P.  KT.  CO. 

(Kansas  City  Court  of  Appeals.    Missouri.    Feb. 
17,  1908.    Rehearing  Denied  Maivh  2,  1908.) 

1.  Cabhibbb  —  Ejection  of  Passenokb  —  Ac- 
tions—Damages. 

Where  a  passenger  ig  wrongfully  ejected 
from  a  train  by  the  conductor,  without  unneces- 
sary force  or  violence,  wlUf nlness,  or  malice,  but 
in  good  teitb,  under  the  mistaken  belief  that  be 
is  not  entitled  to  ride,  he  may  recover  for  all 
tlie  inconvenience,  loss  of  time,  labor,  and  ex- 
pense incurred  by  him  in  consequence  of  the 
ejection,  but  not  for  mental  suffering  or  humilia- 
tion, nor  can  be  recover  punitive  damageB ;  but, 
wliere  unnecessary  force  is  used,  or  abusive  or 
insulting  language,  malice  is  presumed,  and  the 
rule  as  to  damages  is  otherwise. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  9.  Carriers,  iS  1483-1487.] 

2.  Sake  —  SmnciENCT  or  Evidence— Ques- 
noNS  roB  JUBT. 

In  an  action  to  recover  for  ejection  from 
s  train  by  the  conductor,  evidence  held  suffi- 
cient to  take  to  the  jury  the  issues  whether  the 
conductor  resorted  to  unnecessary  force  or  was 
guilty  of  insnlting  language  or  conduct. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  9,  Carriers,  i  liO.-?.] 

8.  Same— Use  or  Force. 

'Where  a  conductor  on  a  train  refused  to 
accept  plaintiff's  ticket,  and  threatened  to  put 
him  off  if  he  did  not  pay  his  fare,  and  laid  nis 
hands  so  heavily  on  plaintiff  as  to  cause  pain 
and  tend  to  put  bim  in  fear  of  farther  personal 
violence,  it  appearing  that  no  force  was  neces- 
nry,  the  act  was  excessive,  and  would  support 
an  inference  of  malice. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  i|  1447-14&.] 

4.  Save— AcnoRB  fob  WBONQruL  Ejection— 
QiTKsnoHS  roB  Jubt. 

In  an  action  for  the  wrongful  ejection  of  a 
passenger,  evidence  on  the  issue   whether   the 


ejection  was  accompanied  by  insult  and  abuse 
heJd  one  of  fact  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  9,  Carriers,  |  1495.] 

6.  TbiaI/— Instructions— AssuiaNO  Factb. 

In  an  action  for  wrongful  ejection  from 
defendant's  train,  in  wtiich  there  was  a  conflict 
of  evidence  as  to  whether  any  unnecessary  force 
was  used,  or  any  indignity  or  insult  offered  to 
plaintiff,  an  instruction  that  the  Jary,  if  they 
found  for  plaintiff,  should  consider,  in  awarding 
the  damages,  not  only  the  actual  loss,  but  also 
plaintiffs  wounded  feelings  and  mental  suffer- 
ing, and  the  humiliation  caused  him,  was  er- 
roneous, as  assuming  facts  in  issue  to  have  t>een 
proved,  since  plaintiff  was  not  entitled  to  re- 
cover for  mental  sufferings  for  an  ^ejection  in 
good  faith  without  needless  force  or  insult  or 
abuse. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  Sf  420-431.] 

6.  Sake— Cube  bt  Otheb  Instbttotior. 

The  error  in  giving  such  instruction  was  not 
cured  by  the  giving  of  other  correct  instructions 
requested  by  defendant 

[Ed.  Note.— For  cases  hi  point  see  Cent  Dig. 
vol.  46,  Trial,  H  705,  718.] 

7.  Saue  —  Abouuent  or  CouNSEir-OpxNiNa 
Siateuknt. 

It  is  error  to  allow  plaintiff's  counsel,  over 
defendant's  objection,  to  refer  In  his  opening 
statement  to  the  jury  to  a  subject  about  which 
the  jury  should  not  have  heard. 

[Ed.  Note.— For  cases  in  iwint  see  Cent  Dig. 
vol.  46,  Trial,  i  270.] 

Appeal  from  Circuit  Court,  Clinton  Coun- 
ty;   A.  D.  Bumes,  Jadge. 

Action  by  Charles  Glover  against  the  At- 
chison, Topeka  &  Santa  F6  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Reversed  and  remanded. 

Lathrop,  Morrow,  Fox  &  Moore,  for  appel- 
lant W.  S.  Hemdon  and  Hall  &  Hall,  for 
respondent 

JOHNSON,  J.  Plaintiff  sued  to  recover 
both  compensatory  and  ponitive  damages  ou 
account  of  the  alleged  wrongful  act  of  de- 
fendant in  ejecting  Iilm  from  one  of  its 
passenger  trains.  The  jury  returned  a  ver- 
dict in  bis  favor  for  $500  actual  and  $500 
punitive  damages,  and  defendant,  after  in- 
effectually moving  for  a  new  trial,  apxiealed 
from  the  Judgment  entered  thereon. 

On  the  4tb  day  of  April,  1905,  plaintiff 
purchased  of  the  agent  of  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company  a  "home- 
seekers'  excursion"  ticket  which  entitled  lilm 
to  transportation  as  a  passenger  from  Tren- 
ton, Mo.,  to  Paul's  Valley,  Ind.  T.,  and  re- 
turn. The  route  stated  in  the  ticket  was 
over  the  line  of  the  initial  carrier  to  Kansas 
City,  and  thence  to  Paul's  Valley  over  de- 
fendant's railroad.  Plaintiff  began  his  Jour- 
ney on  the  day  he  bought  the  ticket  En  route 
he  was  told  by  the  conductor  of  one  of  de- 
fendant's trains,  on  which  he  was  a  passen- 
ger, that  to  avoid  going  over  a  branch  road 
it  would  be  necessary  for  him  to  get  bis  tick- 
et exchanged  at  Arkansas  City,  Kan,  When 
the  train  stopped  at  that  place,  he  presented 
the  ticket  to  defendant's  agent,  who  said  it 
was  "all  right,"  Issued  bim  another  ticket. 
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find  returned  to  bim  tbe  original.  Tbe  new 
ticket  was  made  out  on  a  form  which  entitled 
the  purchaser  to  a  round  trip  from  Arkansas 
City  to  Paul's  Valley ;  but  the  agent,  by  use 
of  a  robber  stamp,  changed  tbe  return  trip 
coupon  to  read  to  Kansas  City  Instead  of 
Arkansas  City,  and  further  stamped  on  the 
back  of  the  ticket  tbe  words:  "Oood  to  Kan- 
-sas  City,  account  exchanged."  PlalntiflF  com- 
pleted his  outward  Journey,  and  just  before 
starting  to  return  compiled  with  one  of  the 
stipulations  printed  on  the  ticket,  which  re- 
-qulred  him  to  present  It  to  defendant's  agent 
at  Paul's.  Valley  for  Identification  as  the 
original  purchaser.  As  one  of  tbe  means  of 
Identification,  be  wrote  his  name  on  the  back 
of  the  ticket  in  the  presence  of  the  agent, 
who  wrote  his  name  as  a  witness  to  the 
signature  and  affixed  tbe  stamp  of  his  office 
thereunder.  The  ticket  thus  validated  was 
honored  by  defendant  as  far  as  Newton,  Kan., 
where  there  was  a  change  of  conductors. 
Shortly  after  tbe  train  left  that  place,  plain- 
tiff offered  the  ticket  to  the  conductor  In 
charge,  who  examined  It,  threw  it  on  the 
«eat,  with  the  declaration  that  he  would  not 
accept  it,  and  passed  on.  Afterward  he  re- 
turned, and  the  conversation  which  ensued 
thus  is  related  by  plaintiff:  "He  came  back 
after  a  while,  and  says:  'If  you  will  pay 
your  fare  to  Kansas  City,  I  will  let  you  ride.' 
I  says:  'Most  anybody  would  do  that'  He 
says:  'Tou  will  have  to  pay  your  fare  or 
get  off,  one  or  tbe  other.'  I  showed  him  tbe 
other  ticket,  ♦  •  •  the  one  the  Rock  Is- 
land man  gave  me.  They  were  both  In  one 
package.  He  says:  'I  don't  care  anything 
about  that  at  all.  This  Is  the  ticket  I  am 
looking  after.  You  will  have  to  pay  your 
fare  or  else  get  off.'  •  ♦  •  He  never  told 
me  anything  was  the  matter.  He  says,  'I 
won't  take  It,'  and  threw  It  on  tbe  seat  and 
went  on.  •  •  •  He  says:  'Well,  if  you 
will  pay  your  fare,  maybe  I  can  give  it  back 
to  you  at  Kansas  City.'  I  says :  They  told 
me  that  once  before,  but  I  never  got  any- 
thing back.  I  wrote  to  the  general  passenger 
agent,  and  he  never  answered  my  letter  for 
(lulte  awhile,  and  finally  he  wrote  that  he 
would  look  Into  the  matter,  and  I  never  have 
beard  from  him  since.'  He  says;  'Well,  If 
you  don't  pay  it,  I  will  put  you  off.'  "  Plain- 
tiff then  asked  the  conductor  to  carry  him  to 
Topeka,  where  he  had  friends;  but  the  re- 
quest was  refused,  and,  when  tbe  train  stop- 
ped at  Peabody,  the  conductor  said,  "  'You  get 
off  here,'  and  he  hit  me  on  the  shoulder  and 
says,  'If  I  ain't  man  enough  to  put  you  off, 
I  will  get  help  and  put  you  off.'  That  is 
what  be  said."  Plaintiff  further  said  the 
conductor  acted  In  an  angry  and  threatening 
manner,  that  he  was  a  much  larger  man  than 
plaintiff,  and  appeared  to  be  in  earnest  in  tbe 
threat  to  use  physical  force  to  eject  him. 
Under  fear  of  violence  plaintiff  obeyed  tbe 
order  to  leave  the  train,  and  was  preceded  In 
his  d^arture  by  the  conductor  and  brake- 
man,  who  carried  out  his  hand  baggage  and 


deposited  It  on  the  station  platform.  Coun- 
sel for  defendant,  on  cross-examination,  at- 
tempted to  extort  the  admission  from  plain- 
tiff that  the  conductor  "merely  tapped  him 
on  the  shouldw,"  without  any  purpose  of 
striking  him;  but  plaintiff  persisted' in  tbe 
assertion  that  the  conductor  did  strike  him 
In  a  way  to  indicate  that  more  would  follow 
if  he  refused  to  obey  the  order  to  leave  the 
train.  A  passenger.  Introduced  as  a  witness 
by  plalnUff,  testified  in  part:  "The  conduct- 
or asked  him  what  he  proposed  to  do  about 
It  He  said  that  he  got  tbe  ticket  regular, 
and  he  proposed  to  ride  on  it  Tbe  conduct- 
or told  him  that,  if  be  insisted  on  that,  be 
would  have  to  put  him  off.  He  told  the  con- 
ductor that  he  hardly  thought  he  could  do  It. 
The  conductor  told  him  that  be  would  call 
a  brakeman  to  help  him.  Then  be  took  bold, 
of  him  (the  conductor  did),  and  Mr.  Glover 
asked  him  to  carry  him  to  Topeka,  as  be 
had  friends  there,  and  would  be  all  right, 
and  that  be  would  go  to  headquarters  and 
see  about  the  ticket,  or  that  they  could. 
This  the  conductor  refused  to  do,  and  in- 
sisted that  he,  with  his  belongings,  would  go 
off  at  the  next  station,  and  the  conductor 
carried  his  stuff  out  I  think  the  brakeman 
helped  him  to  take  the  stuff  off,  and  the  con- 
ductor did  take  hold  of  Mr.  Glover  and  put 
blm  off."  On  cross-examination  the  witness 
stated:  "Q.  Tbe  conductor  never  struck  Mr. 
Glover,  did  be?  A.  No,  sir.  Q.  You  say- 
he  laid  his  hands  on  blm?  A.  He  took  bold 
of  bim.  •  •  •  Q.  What  did  he  say  wbeu 
he  took  bold  of  bis  arm?  A.  He  said  be 
would  put  blm  off.  Q.  Did  he  get  off  then 
and  there — Just  at  that  time?  A.  He  did." 
Other  passengers.  Introduced  as  witnesses 
by  defendant,  testified  that  the  manner  of 
the  conductor  was  not  threatening  or  over- 
bearing, but  that  he  was  firm  In  bis  insist- 
ence that  plaintiff  was  not  entitled  to  ride 
on  tbe  tldtet  and  must  pay  bis  fare  or  leave 
the  train.  One  of  these  witnesses  said:  "He 
[the  conductor]  told  plaintiff  that  the  ticket 
had  the  appearance  of  having  been  altered, 
and  that  he  could  not  accept  it  for  fare,  and 
that  plaintiff  would  have  to  pay  his  fare  or 
get  off  the  train,  and  if  he  did  pay  bis  fare 
he  would  give  him  a  receipt  for  the  money, 
which  the  company  would  refund  In  case  the 
ticket  was  all  right  •  •  ♦  I  might  say  the 
passenger  did  not  offer  any  resistance  to  the 
conductor  in  getting  off,  and  tbe  conductor 
did  not  even  lay  his  hands  on  him  at  the 
time  he  was  getting  off  or  at  any  time." 
The  conductor,  on  the  witness  stand,  denied 
that  he  used  any  harsh  or  abusive  language 
in  his  controversy  with  plaintiff,  and  on  di- 
rect examination  said:  "I  asked  him  if  he 
would  not  put  up  tbe  $4.03  (the  fare  to  To- 
peka); that  I  wouldn't  give  him  no  receipt 
for  It  or  wouldn't  cut  a  receipt  for  It,  but 
I  would  bold  the  money  until  we  got  to 
Topeka.  He  declined  that  I  asked  him  to 
put  up  the  collateral,  and  explained  to  him 
that  tbe  company  held  me  responsible,  and. 
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if  I  didn't  get  his  fare  or  Its  equivalent.  It 
would  be  taken  out  of  my  salary.  He  stated 
that  he  had  purchased  the  ticket  In  good 
faith,  and  didn't  care  to  pay  the  fare  again; 
and  I  told  him  the  company  wouldn't  want 
the  fore  off  of  him  twice.  I  asked  him  If 
be  was  stranded,  and  he  said,  'No,'  but  that 
be  had  had  a  similar  transaction  with  the 
Santa  Fe  once  before,  and  they  were  so  long 
reimbursing  him  that  he  didn't  feel  like  do- 
ing It  •••  I  toW  him,  if  he  wouldn't 
do  anything  towards  securing  me,  I  would 
bave  to  Invite  him  off,  and  I  think  he  told 
me  I  would  have  to  throw  him  off.  I  told 
him  It  was  useless  to  talk  that  way,  because, 
if  I  couldn't  put  him  off  alone,  all  I  bad  to 
do  was  to  call  on  bystanders  and  get  help 
enough  to  put  him  off.  Just  about  the  time 
the  train  was  stopping  for  Peabody  I  said: 
This  la  Peabody.  You  will  have  to  get  off 
here.'  •  •  •  My  recollection  Is  that  I 
went  out  ahead  of  him.  I  think  he  had  a 
grip  of  some  kind,  and  one  of  these  picture 
frames — that  Is  the  structure  of  It— and  I 
tblnk  he  carried  that  out.  I  think  I  went 
out  ahead  of  him,  and  set  that  on  the  plat- 
form. *  *  *  He  told  me,  as  we  were 
about  to  start,  be  says  to  me:  'Mr.  Conduct- 
or, the  Santa  Fi  Company  will  pay  me  for 
every  minute  I  am  laid  out  here.'  I  says: 
•Friend,  I  am  sorry;  but  I  have  done  all  I 
can  do.' "  We  quote  from  the  cross-exam- 
ination as  follows:  "Q.  You  told  him  that 
he  had  to  get  off,  and  you  gathered  his 
things  and  took  them  out,  and  took  bold  of 
bhn  to  pat  blm  out?  A.  No,  sir;  I  laid  my 
band  on  his  shoulder,  and  says,  'Come  on.' 
Q.  Did  yon  take  hold  of  bim  to  put  him  off? 
A.  Well,  you  can  call  It  that  if  you  want  to. 
Q.  Well,  yon  are  doing  the  calling.  Didn't 
you  take  bold  of  bim  to  put  him  out?  A. 
Well,  yes.  Q.  And  you  intended  to  do  It? 
A.  Yes,  sir.  Q.  And  you  Intended  to  use  all 
necessary  force?  A.  Yes,  sir.  *  ♦  •  Q. 
(referring  to  the  ticket).  Didn't  you  say, 
also.  It  had  been  obtained  In  some  irregu- 
lar manner?  A.  It  bad  that  appearance. 
•  •  *  Q.  Didn't  you  tell  Mr.  Glover  right 
there  that  yon  was  convinced  the  ticket  had 
been  fotmd,  stolen,  or  bought,  gotten  by  some 
way  or  other,  and  that  they  went  and  got  a 
rubber  stamp  and  raised  the  ticket  in  the 
hopes  of  getting  to  Kansas  City  on  that  tick- 
et? A.  I  believe  I  said  that,  with  the  excep- 
tion of  the  usual  stamp.  I  did,  because  it 
showed  that  this  ticket  bad  been  found,  stol- 
en, or  bought,  and  they  went  and  got  these 
rubber  stamps,  as  any  one  can,  and  went  to 
work  and  fixed  this  ticket  up  with  the  hope 
of  getting  to  Kansas  City.  I  think  I  made 
that  statement  Q.  You  said  that  to  Mr. 
Glover  in  the  presence  of  a  car  of  strange 
people?  A.  I  don't  know  whether  they  were 
strangos  or  not.  There  was  some  people  In 
the  car.  Q.  You  spoke  to  him  about  Its 
being  stolen  or  raised?    A.  Yes,  sir." 

After  being  put  off  the  train,  plaintiff  re- 
mained at  Peabody  for  alx)ut  three  hours. 


and  then  boarded  another  passenger  train 
for  Kansas  City.  He  offered  the  ticket  to 
the  conductor,  who  accepted  It  without  ob- 
jection. He  arrived  at  Kansas  City  too  late 
to  connect  with  the  Rock  Island  train  for 
Trenton,  was  compelled  to  stay  overnight, 
and  incurred  additional  expense  to  the 
amount  of  about  93.  The  conductor  of  whose 
conduct  plaintiff  complains  was  retained  In 
his  position  by  defendant  for  al)Out  one 
month  after  the  occurrence  In  question,  when 
he  was  discharged  for  another  cause. 

It  Is  plain  that  the  trouble  resulted  over 
the  alteration  stamped  on  the  ticket  by  de- 
fendant's agent  at  Arkansas  City,  and  that 
the  conductor  acted  In  good  faith,  but  under 
the  false  belief  that  the  ticket  had  been  stol- 
en and  altered  by  forgery.  It  is  conceded 
by  defendant  that  the  ticket  was  valid ;  that 
plaintiff,  to  whom  it  was  Issued,  should  have 
been  permitted  to  ride  on  It  to  Kansas  City ; 
and  that  he  Is  entitled  to  recover  the  actual 
damage  he  sustained  In  consequence  of  his 
wrongful  ejection.  But  It  is  argued  that  he 
should  not  be  allowed  compensation  for  bis 
"wounded  feelings,  mental  suffering,  humilia- 
tion, shame,  and  disgrace,"  nor  punitive  dam- 
ages, and  that  the  learned  trial  Judge  erred 
in  including  such  damages  in  the  Instructions, 
since  the  evidence  most  favorable  to  plain- 
tiff falls  to  show  either  that  the  conductor 
used  unnecessary  force  or  violence  In  eject- 
ing plaintiff  from  the  train  or  was  guilty  of 
Insulting  or  abusive  language  or  conduct  In 
the  solution  of  the  questions  thus  presented, 
the  principles  of  law  by  which  we  are  to  be 
guided  are  well  settled  In  this  state.  Where 
a  passenger  who  Is  wrongfully  ejected  from 
a  train  by  the  conductor  sustains  no  physical 
Injury  in  consequence  thereof,  and  the  ejec- 
tion is  unaccompanied  by  unnecessary  force 
or  violence,  willfulness,  or  malice,  but  is 
made  In  good  faltb,  under  the  mistaken  be- 
lief of  the  conductor  that  the  passenger  is 
not  entitled  'to  ride  on  the  train,  the  passen- 
ger may  recover  compensation  for  all  the  In- 
convenience, loss  of  time,  labor,  and  expense 
Incurred  by  him  in  consequence  of  the  wrong- 
ful act ;  but  he  may  not  recover  damages  for 
mental  suffering  or  humiliation,  nor  dam- 
ages by  way  of  smart  money.  Logan  v. 
Railroad,  77  Mo.  663 ;  Trigg  v.  Railway,  74 
Mo.  148,  41  Am.  Rep.  305 ;  Smith  v.  Railroad 
(reported  at  this  term)  106  S.  W.  108.  But 
where  the  cofiductor  employs  unnecessary 
force  or  violence  to  remove  the  passenger,  or 
where  he  assaults  him  with  abusive  or  In- 
sulting language,  malice  will  be  presumed, 
and  In  such  case  the  passenger  Is  entitled  to 
damages  on  account  of  his  outraged  feelings 
and  humiliation,  and  also  may  recover  puni- 
tive damages. 

We  think  the  evidence  adduced  by  plalntlU 
was  of  sufflclent  substance  to  take  to  the  Jury 
the  Issues  of  whether  the  conductor  resorted 
to  unnecessary  physical  force,  and,  further, 
was  guilty  of   insulting   language  and  con- 
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duct  Defendant  Insists  that,  In  laying  bis 
band  on  the  sboulder  of  plaintiff,  tbe  con- 
ductor did  nothing  more  than  to  commit  a 
mere  technical  assault,  which,  of  Itself,  could 
not  support  a  reasonable  Inference  of  malice ; 
but  this  view  Is  opposed  to  the  testimony  of 
plaiutiff,  and  for  present  purposes  must  be  re- 
jected. Plaintiff  says  tbe  conductor  hit  him 
in  anger,  with  enough  force  to  cause  him  to 
feel  some  pain,  and  from  all  of  the  testimony 
on  the  subject  it  reasonably  appears  that  the 
conductor  laid  his  band  somewhat  heavily  on 
plaintiff  as  a  means  of  enforcing  instant 
obedience  to  his  command.  The  act  intro- 
duced physical  force  into  tbe  discussion,  and 
by  It  a  determination  to  employ  greater  force, 
should  plaintiff  show  any  sign  of  resistance, 
was  manifested.  It  may  be  likened  to  the 
act  of  a  policeman  who  seizes  a  culprit  by 
the  arm  in  making  an  arrest.  Accompanied, 
as  plaintiff  says  it  was,  by  the  appearance  of 
official  domination  and  truculence,  it  cannot 
be  regarded  in  any  other  light  than  as  an  ag- 
gressive demonstration  of  physical  force.  Its 
object  of  putting  plaintiff  in  fear  of  personal 
violence  is  enough  to  classify  it  as  an  actual, 
as  distinguished  from  a  mere  technical,  as- 
sault That  it  was  unnecessary  is  apparent 
from  the  testimony  of  plaintiff.  It  is  true 
witnesses  for  defendant  say  that  plaintiff 
Intimated  in  what  he  said  to  the  conductor 
that  physical  force  would  be  necessary  to 
remove  him  from  the  train;  but  plaintiff 
denies  making  such  statement  and  tbe  triers 
of  fact  reasonably  could  have  drawn  the  in- 
ference from  all  of  the  testimony  that  force 
was  not  necessary  to  the  accomplishment  of 
the  ejection.  To  say  the  least,  the  conductor 
should  have  given  plaintiff  the  benefit  of  the 
doubt  When  the  train  stopped,  he  should 
have  afforded  plaintiff  a  reasonable  opportun- 
ity to  obey  bis  command,  and  should  have 
resorted  to  force  only  when  it  became  ap- 
parent that  less  coercive  means  woula  not 
suffice.  In  this  view  of  the  case,  which,  as 
we  have  said,  the  Jury  was  entitled  to  enter- 
tain, the  act  was  excessive,  because  unneces- 
sary, and,  being  excessive,  it  supports  a  rea- 
sonable Inference  of  malice. 

Further,  we  are  of  opinion  that  the  charg- 
es, made  by  the  conductor  in  the  hearing  of 
tbe  nearby  passengers,  which  assailed  tbe 
honesty  of  plaintiff,  were  wholly  unnecessary, 
and  were  insulting  and  humiliating.  We  are 
aware  that  the  St  Louis  Court  of  Appeals 
in  Breen  v.  Transit  Co.,  102  Mo.  App.  479,  77 
S.  W.  78,  held  that  insult  could  not  be  in- 
ferred from  the  belief,  expressed  by  a  con- 
ductor in  the  hearing  of  passengers,  that 
money  offered  by  a  passenger  in  payment  of 
bis  fare  was  counterfeit  since  a  person  in- 
nocently might  have  counterfeit  money  in  bis 
possession;  but  the  facts  of  that  case  differ 
in  essential  particulars  from  those  under  con- 
sideration. Here  the  ticket  showed  on  Its 
face  It  had  been  issued  to  Charles  Glover, 
who  alone  was  entitled  to  use  it    It  further 


showed  that  the  original  bolder  bad  presented 
himself  for  identification  at  Paul's  Valley. 
Therefore,  when  the  conductor  charged  plain- 
tiff with  presenting  a  ticket  which  had  beea 
stolen,  and  then  raised  by  forgery,  be  ac- 
cused him  of  having  acquired  tbe  ticket  dis- 
honestly. Could  It  be  said  that  he  did  not 
directly  charge  plaintiff  with  having  stolen 
and  forged  the  ticket  it  must  be  admitted  he 
did  accuse  him  of  being  another  person  tbaa 
Charles  Glover,  and  with  knowingly  attempt- 
ing to  ride  on  a  ticket  to  which  be  bad  no 
right  and  which  he  could  use  only  by  im- 
personating the  rightful  holder.  In  other 
words,  be  charged  plaintiff  with  an  attempt 
to  perpetrate  a  fraud  on  defendant,  or,  as 
plaintiff  expressively  puts  it  of  "deadbeatlng; 
his  way."  Doubtless  the  conductor  honestly 
thought  from  the  irregularity  on  the  face  of 
the  ticket,  such  charges  were  well  founded; 
but  there  was  no  occasion  for  him  to  say  any- 
thing more  than  that  he  could  not  accept  a 
ticket  thus  irregular.  Tbe  expression  of  bis 
belief  that  it  was  stolen  and  had  come  to 
plalntifrs  hand  dishonestly  was  gratuitous, 
and,  as  it  proclaimed  in  the  hearing  of  others 
a  false  accusation  of  dishonesty,  it  raised 
the  issue  of  Insult  and  abuse  as  one  of  fact 
for  the  Jury.  What  we  said  recently  in 
Knight  V.  Railway,  120  Mo.  App.  Sll,  96  B. 
W.  716,  is  pertinent:  "The  business  of  com- 
mon carriers  is  with  the  general  public,  and 
their  agents  and  servants  should  be  required 
to  observe  the  rules  of  ordinary  courtesy  in 
dealing  with  patrons,  and  where  they  dis- 
regard this  duty,  and  in  tbe  commissfon  of 
torts  add  Insult  to  Injury,  exemplary  damages 
should  be  Inflicted  upon  them." 

These  considerations  lead  to  the  conclu- 
sion that  tbe  learned  trial  Judge  was  right  in 
tbe  view  that  on  tbe  hypothesis  that  plain- 
tiff had  been  ejected  with  unnecessary  vio- 
lence, or  bad  been  subjected  to  Insult  and 
abuse,  tbe  Jury  should  Include  in  his  dam- 
ages compensation  for  wounded  feelings  and 
humiliation,  and  might  award  him  punitive 
damages. 

But  tbe  Judgment  must  be  reversed,  and 
the  cause  remanded,  for  tbe  reason  that  the 
instruction  on  the  measure  of  damages  given 
at  the  instance  of  plaintiff  embodies  prej- 
udicial error.  It  Is  as  follows:  "If  the  Jury 
find  for  plaintiff.  In  estimating  his  damages 
you  will  take  into  consideration,  not  only 
tbe  actual  loss  sustained  by  plaintiff  by  rea- 
son of  bis  expulsion  from  said  train,  but 
you  will  also  take  into  consideration  his 
wounded  feelings  and  mental  suffering,  and 
the  humiliation,  shame,  and  disgrace  caused 
him  by  being  forced  to  leave  said  train  in 
the  presence  of  strangers  and  in  a  strange 
country,  as  well  as  all  other  facts  and  cir- 
cumstances detailed  In  evidence,  and  you  will 
assess  bis  damages  at  such  sum  as  you  may 
believe  from  tbe  evidence  will  be  a  full  and 
fair  compensation  for  all  tbe  Injury  be  has 
sustained  by  reason  of  the  wrongful  acts  of 
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tha  defen«Ianf s  said  conductor  In  forcing  him 
to  leaye  mid  train,  not  exceeding,  however, 
the  mim  of  $900."  The  fault  of  this  Instmc- 
tion  1b  that  It  aaaumes  aa  proved  the  facta 
stated  as  a  basis  for  the  award  of  damages. 
These  facts  were  the  subject  of  controversy 
between  the  parties,  were  at  issue  before  the 
Jqi7,  and  It  must  be  presumed  that  defendant 
was  prejudiced  by  the  statement  In  the  In- 
struction which  In  effect  told  the  Jury  that 
they  had  been  established  In  favor  of  the 
contention  of  plaintiff,  and  that  the  error  was 
not  cared  by  the  giving  of  proper  Instruc- 
tions at  the  request  of  defendant.  Haynor 
T.  Excelsior  Springs  Heat  &  Water  Company 
<not  yet  ofBdally  reported)  108  S.  W.  680; 
Wllkerson  t.  Eilers.  114  Mo.,  loc.  dt.  252,  21 
S.  W.  514 ;  Stone  v.  Hunt,  94  Mo.  475,  7  S. 
W.  431. 

Further,  we  find  the  court  erred  In  permit- 
ting counsel  for  plaintiff,  over  the  objection 
«f  defendant,  to  refer  in  his  opening  state- 
ment to  the  Jury  to  a  subject  about  which  the 
Jniy  should  not  have  been  permitted  to  hear. 
But,  as  the  cause  must  be  remanded  for  the 
error  in  the  Instruction  Just  noted,  we  do 
not  deem  It  necessary  to  say  more  than  that 
a  repetition  of  the  offense  should  be  avoided. 

The  Judgment  is  reversed,  and  the  cause 
remanded.    All  concnr. 


COBB  V.  HOLLOWAT  et  al. 

^St  Louis  Court  of  Appeals.     Missouri.     Feb. 
18^  1908.    Behearing  Denied  March  3,  1908.) 

1.  Pl.KAni!IO— FOBM— MATTJEBS  OT   EVIDCNCE— 

RioRT  TO  Object— Motion  to  Stbike  Out. 
Where  the  answer,  in  addition  to  a  general 
•denial,  imptoperly  set  out  the  evidence  on  which 
defendants  rely,  they  may  not  move  to  strike 
from  the  reply  a  statement  of  evidence  on  which 
plaintiff  relies  since  they  were  the  first  to  offend 
in  that  respect. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol  89,  Pleading,  Si  1147-1156.] 

2.  WrrNKSSES  —  COMPSTBHCT  —  TKSTtMOHT   OT 

Pasties  iRTEaEaxKO  Aoairst  Representa- 
tives or  Pebson  Deceased— Matters   Oc- 

CUBBINQ    after   DEATH    OF   PABTT    TO    CON- 
1SA0T. 

In  an  action  to  recover  horses  sold  by  de- 
fendants' intestate  to  plaintiff,  under  the  direct 
provisions  of  Rev.  St.  1899,  i  4652  [Ann.  St. 
1906,  p.  2520],  plaintiff  was  properly  aliowed  to 
testily  aa  to  matters  transpiring  between  him- 
self iai  the  administrators  after  their  appoint- 
ment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  50,  Witnesses,  |i  704,  705.] 

3.  Payment  —  Evidence  —  Admtssibilitt    or 

BVIDBNCE— COBBOBORATIVE  EVIDENCE. 

In  an  action  to  replevy  horses  purchased 
by  plaintiff  from  defendants'  intestate,  which 
plaintiff  claimed  had  been  paid  for  by  canceling 
a  debt  due  him  from  the  intestate,  under  an 
agreement  with  the  latter,  a  checic  drawn  by 
plaintiff,  payable  to  a  third  party,  made  at  the 
request  of  intestate  in  payment  ot  a  horse  pur- 
chased by  th>?  latter's  grandson,  was  properly  ad- 
mitted as  tending  to  show  that  defendants'  in- 
testate was  indebted  to  plaintiff,  and  as  corro- 
borating the  testimony  that  he  agreed  to  cancel 
such  indebtedness  in  payment  of  the  horses  pur- 
-r^ed  from  him  by  plaintiff. 


4.  APPBAI.  — RbTIKW— HABMI.E8fl   ERBOB— AO- 

KiBsioN   OF   Evidence— Facts  Otbebwisk 

Established. 

In  an  action  to  replevv  horses  purchased 
by  plaintiff  from  defendants'^  intestate  at  a  sale 
during  the  latter's  lifetime,  the  admission  of  tes- 
timony of  plaintiff's  brother  that  he  purchased 
some  of  the  property  in  controversy  at  the  sale 
for  plaintiff,  if  erroneous  as  relating  to  a  trans- 
action with  deceased,  was  not  prejudicial  error, 
where  defendants  alleged  in  their  answer  that 
plaintiff  purchased  the  property  at  the  sale. 

IBi.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  (f  4161-4170.] 

6.  Witnesses  —  Competency  —  Testimont  of 
Pasties  Intebested  Against  Representa- 
tives OF  Pebsons  Deceased  —  Agent  of 
Pabtt  Intebested. 

In  an  action  to  replevy  horses  purchased 
by  plaintiff  from  defendants'  intestate  at  a  sale 
during  the  latter's  lifetime,  plaintiff's  brother 
was  properly  aliowed  to  testify  tliat  deceased 
agreed  to  pay  plaintiff  certain  wages  as  a  farm 
band,  where  there  was  no  evidence  that  he  was 
plaintiff's  agent  to  hire  him  to  deceased. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  {|  576-579.] 

8.  Appeal — Questionb  Pbesented  bt  Recobd 

— Mattebs  Not  in  Abstbact. 

In  an  action  to  recover  property  purchased 
from  defendants'  intestate,  alleged  error  in  ad- 
mitting a  written  ratification  of  a  supposed 
agreement  by  intestate  to  rent  a  farm  to  plain- 
tiff will  not  be  considered  on  appeal,  where  the 
writing  was  not  in  the  abstract. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  2899.] 

7.  Same. 

In  an  action  to  replevy  horses,  where  plain- 
tiff had  replevied  them  in  a  former  action,  and 
defendants  had  taken  them  in  disregard  of  the 
writ,  alleged  error  in  admitting  the  sheriff's  re- 
turn in  the  former  action  will  not  be  considered 
on  appeal,  where  the  return  was  not  embodied 
in  the  abstract,  and  the  purpose  for  which  it 
was  offered  could  not  be  ascertained. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  S  2890.] 

8.  Replevin— Evidence— Admissibility. 

In  an  action  to  replevy  horses  purchased 
by  plaintiff  .from  defendants  intestate,  evidence 
that  plaintiff  had  rented  a  farm  from  intestate, 
on  which  the  horses  were  kept  at  intestate's 
death,  was  properly  received  for  the  purpose  of 
showing  that  the  horses  were  in  the  actual  pos- 
session of  plaintiff  at  the  time  of  the  intestate's 
death. 
0.  Tbial  —  Instbuctions  —  Applicabiutt  to 

Pleading  and  Evidence. 

In  an  action  to  replevy  horses  purchased  at 
a  sale  from  defendants'  intestate,  where  plain- 
tilFs  evidence  tended  to  show  that  after  bidding 
in  the  horses  intestate  agreed  to  allow  the  price 
to  be  set  off  against  a  debt  he  owed  plaintiff, 
instructions  that,  though  the  terms  of  the  sale 
called  for  payment  in  six  months,  secured  by  a 
note,  if  intestate  or  his  agents  made  an  uncon- 
ditional delivery  of  the  horses  to  plaintiff,  it 
would  be  presumed  in  the  absence  of  explana- 
tion that  such  terms  were  waived,  and  plaintiff 
could  recover,  the  terms  of  sale  being  no  de- 
fense thereto,  and  that,  if  intestate  was  indebted 
to  plaintiff,  and  agreed  to  set  off  the  value  of  the 
horses  against  such  indebtedness,  the  strict  terms 
ot  the  sale  wero  waived,  and  defendant  was  en- 
titled to  possession  of  the  horses,  were  properly 
given  under  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  46,  TrUl,  H  587-612.] 

10.  Same— Instructions  Ignobino  Bvidgnoe. 

In   an  action   to  replevy  horses  purchased 

by  defendants'   intestate  at  a   sale,    the   terms 

thereof  requiring  a  payment  in  six  months,  se- 
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cured  by  a  note,  where  there  was  evidence  tend- 
ing to  show  that  intestate  waived  the  strict 
terms  of  the  sale  and  agreed  to  set  off  the  value 
of  the  horses  against  a  debt  due  plaintiff,  an 
instruction  to  the  effect  that,  if  plaintiff  had  not 
complied  with  the  strict  terms  of  the  sale,  he 
could  not  recover,  was  properly  refused,  since 
it  ignored  the  evidence  tending  to  prove  a  waiver 
of  the  conditions  of  the  sale. 

[Ed.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  46,  Trial,  §§  613-623.] 

11.  Same  —  CoNSTBUCTioN  and  Opeeatiow  — 
Ebbob  in  Failing  to  Give  Instructions 
Cubed  bt  Subsequent  Instbuction. 

In  an  action  to  replevy  horses  purchased 
from  defendants'  intestate,  error  in  refusing  to 
instruct  that  replevin  would  not  lie  unless  plain- 
tiff had  a  right  of  possession,  with  a  general 
or  special  property  interest  m  the  thing  re- 
plevied, and  the  burden  of  proving  such  prop- 
erty was  on  plaintiff,  was  cured  by  the  sub- 
mission by  the  court  of  a  snbstantiaUy  rimilar 
instruction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  i§  705,  718.] 

12.  Appbai/— Vkbdict  on  Confuctino  Evi- 
dence. 

Where  there  is  snbstantial  evidence  to  sup- 
port a  verdict,  the  appellate  court  will  not  con- 
sider the  credibility  of  witnesses,  or  weigh  the 
evidence  for  the  purpose  of  criticising  or  setting 
aside  the  verdict. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f§  3^8-3943.] 

13.  Tbial— Taking  Case  fbou  Juby— Dibec- 
TION  or  Verdict — Gbounds. 

Where  plaintiff  made  out  a  prima  facie 
case^  he  was  entitled  to  have  the  case  submit- 
ted to  the  jury,  and  a  motion  to  direct  a  verdict 
for  defendants  was  properly  overruled. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  46,  Trial,  g§  381-389.f 

Appeal  from  Circuit  Court,  Montgomery 
County;  Jas.  D.  Bamett,  Judge. 

Action  by  Russell  Cobb  against  W.  D.  Hol- 
loway  and  others.  From  a  Judgment  for 
plalntilT,  defendants  appeal.    Affirmed. 

W.  B.  M.  Cook,  for  appellants.  E.  Rosen- 
berger  &  Son,  for  respondent 

BLAND,  P.  J.  In  1906  W.  H.  Holloway 
owned  a  farm  In  Montgomery  county,  Mo., 
on  which  he  resided  with  his  family,  consist- 
ing of  himself,  wife,  and  grandson,  Albert 
Looker.  In  the  month  of  August  of  said 
year  Holloway  hired  plaintiff,  Russell  Cobb, 
as  a  farm  band,  to  work  on  his  farm  at  a 
wage  of  $1  per  day.  Plaintiff  continued  in 
Holloway's  employ  imtll  January  3,  1907,  on 
which  date  Holloway  died.  Defendants  were 
appointed  administrators  of  Holloway's  es- 
tate, and  as  such  took  possession  of  and  In- 
ventoried two  head  of  horses  and  two  blind 
bridles  as  the  property  of  said  estate.  The 
suit  Is  In  replevin  to  recover  the  possession  of 
the  two  horses  and  bridles.  Plaintiff  claims 
to  be  the  owner  and  entitled  to  the  possession 
of  the  property.  Verdict  and  judgment  were 
for  plaintiff.    Defendants  appealed. 

The  evidence  shows  that  on  November  6, 
1906,  W.  H.  Holloway  fell  from  his  wagon, 
broke  his  hip,  and  Injured  his  back,  and 
thereafter  until  bis  death  was  a  helpless  in- 
valid, unable  to  raise  himself  In  bed,  or  to 


move  bis  lower  limbs,  and  plaintiff  nursed 
and  cared  for  him  from  the  time  of  bis  Injury 
until  bis  death.  Holloway  owned  consider- 
able live  stock  and  a  lot  (tf  farming  imple- 
ments. On  account  of  his  age  (73  years)  and 
his  physical  condition  Holloway  concluded 
to  dispose  of  bis  live  stock  and  other  loose 
property,  and  rent  his  farm,  and,  through  his 
son  W.  D.  Holloway  and  others  acting  for 
blm,  advertised  a  publl^  sale  of  bis  property 
to  take  place  on  December  11,  1906.  Tbe 
terms  of  tbe  sale  as  advertised,  and  as  an- 
nounced by  the  auctioneer,  were  cash  for 
all  purchases  under  $10,  and  approved  note 
for  all  purchases  amoimtlng  to  $10  or  over. 
Plaintiff  became  the  purchaser  of  the  prop- 
erty in  controversy  on  bis  bid  of  $150,  but 
did  not  pay  for  it,  nor  did  be  give  bis 
note  for  the  purchase  price.  For  his  failure 
to  pay  or  to  give  his  note  defendants  tocdc  pos- 
session of  the  property  as  the  property  of  the 
estate.  Plaintiff  offered  evidence  tending  to 
show  that  W.  H.  Holloway  became  indebted 
to  him  on  accoimt  of  money  advanced  at  Hol- 
loway's special  Instance  and  request,  In  the 
sum  of  $100  or  $150.  Albert  Looker,  Hollo- 
way's grandson,  testified  that  the  day  after 
tbe  sale  he  was  present  and  heard  a  conversa- 
tion between  his  grandfather  and  plaintiff; 
that  plaintiff  took  tbe  bill  of  sale  of  the  prop- 
erty be  had  purchased  (which  had  been  given 
to  blm  by  the  clerk  of  the  sale)  to  Holloway's 
bed  and  asked  blm  If  he  wanted  him  to  pay 
In  money  or  give  his  note,  and  Holloway  said: 
"No ;  I  owe  you,  Russ,  and  we'll  let  It  go  that 
way."  Plaintiff's  evidence  also  tends  to  show 
that  after  the  sale  Holloway  agreed  to  rent 
his  farm  to  plaintiff  for  a  year,  and  after 
bis  death  bis  widow  made  a  like  agreement, 
and  plaintiff  remained  on  tbe  farm  until  de- 
fendants took  tbe  horses  from  him  and  order- 
ed blm  to  leave  the  place.  After  plaintiff  bid 
tbe  horses  in  be  took  them  back  and  put 
them  In  the  bam  on  tbe  farm,  and  fed  them 
and  kept  them  there  until  defendants  took 
possession  of  them.  Defendants'  evidence 
tends  to  show  that  when  they  made  their 
first  inventory  they  did  not  include  tbe  two 
horses,  for  tbe  reason  plaintiff  agreed  to  fix 
up  a  note  for  the  purchase  price ;  that  he  re- 
fused to  make  a  note,  and  they  went  back  to 
the  farm  and  took  possession  of  tbe  horses, 
Inventoried  them,  and  had  them  appraised  as 
property  of  the  estate.  Plaintiff  swore  be  did 
not  say  to  the  administrators,  or  either  of 
them,  that  he  would  fix  up  a  note  for  the 
purchase  price  of  the  horses,  but,  on  tbe  con- 
trary, swore  he  told  defendant  W.  D.  Hollo- 
way that  he  bad  "settled  for  the  horses  once, 
and  would  not  settle  for  them  again,"  and 
also  told  him  that  be  had  rented  tbe  farm, 
and  expected  to  stay  on  It.  Tbe  answer.  In 
addition  to  a  general  denial,  set  out  tbe  evi- 
dence on  which  defendants  relied,  that  is, 
the  history  of  the  sale  and  purchase  of  tbe 
property  by  plaintiff  and  bis  failure  to  pay  for 
the  same  or  to  give  hla  note.    The  reply  was 
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Dot  only  a  general  denial  of  the  new  matter 
set  ont  in  tbe  answer,  but  was  a  statement  of 
the  evidence  upon  which  plaintiff  relied  for 
a  recover;.  Defendants  moved  to  strike  out 
that  part  of  tbe  reply  narrating  the  evidence 
upon  which  plaintiff  relied.  The  court  over^ 
ruled  the  motion.  This  action  of  the  court  is 
assigned  as  error. 

1.  Defendants  were  the  first  offenders 
against  the  rules  of  good  pleading,  and  are 
In  no  position  to  complain  that  plaintiff  chose 
to  reply  to,  rather  than  move  to  strike  out, 
tbe  redundant  matter  In  tbe  answer. 

2.  £:rror  is  assigned  In  admitting  the  depo- 
sition of  Albert  Looker,  taken  In  the  state  of 
California.  We  find  no  exertions  saved  in 
the  abstracts  to  tbe  admission  of  this  deposi- 
tion. 

3.  A  general  objection  is  made  to  the  com- 
petency of  tbe  plaintiff  to  testify  In  tbe  case 
at  alL  His  evidence  was  confined  to  what 
transpired  between  blm  and  the  administra- 
tors after  the  appointment  of  tbe  latter.  As 
to  such  matters  be  was  clearly  a  competent 
witness.  Section  4652.  Rev.  St.  1S99  [Ann. 
St.  1906.  p.  2520];  Wade  v.  Hardy,  76  Mo. 
394 ;  Ireland  v.  Splckard,  95  Mo.  App.  53,  68 
S.  W.  748. 

4.  Error  is  assigned  in  tbe  admission  of 
Exhibit  2  as  evidence.  The  exhibit  is  not  in 
tbe  abstracts,  but  Is  described  as  a  check 
for  $100,  drawn  by  plaintiff,  in  favor  of 
I>evi  Moore,  on  tbe  bank  of  Bellflower.  Plain- 
tiff's evidence  tends  to  show  tbe  check  was 
drawn  at  the  special  instance  and  request  of 
W.  H.  Holloway,  in  part  payment  of  a  horse 
which  bis  grandson  Looker  purchased  of 
Moore.  This  evidence  tends  to  show  Hollo- 
way  was  indebted  to  plaintiff  at  the  time 
the  latter  purchased  the  property  in  contro- 
versy, and  was  admissible  as  corroborating 
tbe  evidence  of  Looker  that  plaintiff  and 
Holloway  agreed  that  no  note  should  be 
?lven  for  the  purchase  price  of  tbe  property, 
but  that  plaintiff  should  give  Holloway  credit 
therefor. 

5.  Over  defendants'  objection,  E.  C.  Cobb, 
a  brother  of  plaintiff,  was  permitted  to  tes- 
tify that  Holloway  agreed  to  pay  plaintiff 
$1  per  day  for  his  services  as  a  farm  band, 
and  he  (E.  C.  Cobb)  bid  in  some  of  the  prop- 
erty in  controversy  at  the  sale  for  his  broth- 
er. Tbe  contention  Is  that  E.  C.  Cobb  was 
plaintiff's  agent  In  the  matters  about  which 
he  testified,  and,  Holloway  being  dead,  he 
was  not  a  competent  witness.  There  is  no 
evidence  tending  to  show  that  E.  C.  Cobb 
was  plaintiff's  agent  to  hire  blm  to  Holloway. 
Defendants  allege  in  their  answer  that  plain- 
tiff purchased  the  property  at  the  sale,  and 
are  therefore  In  no  position  to  assign  as 
prejndlcial  error  the  admission  of  Cobb's 
evidence  to  prove  what  they  allege  to  be  true, 
though  the  witness  might  have  been  incompe- 
tent for  the  purpose. 

6.  It  was  shown  that  plaintiff  bad  brought 
a  prior  suit  In  replevin  against  defendants 


for  the  recovery  of  the  property  in  contro- 
versy, and  the  sheriff  took  the  property  from 
defendants  and  delivered  it  to  plaintiff,  but 
that  defendants,  in  disregard  of  the  proceed- 
ings, forcibly  took  tbe  property  from  plaintiff, 
and  this,  the  second  suit  in  replevin,  was 
brought  for  its  recovery.  Over  defendants' 
objection  plaintiff  read  the  return  of  tb» 
sheriff  to  tbe  writ  of  replevin  issued  In  tbe 
first  suit  The  return  Is  not  set  out  in  tbe 
abstracts,  and  we  are  left  in  the  dark  as  to 
its  contents,  as  well  as  to  the  puri)ose  for 
which  it  was  offered  In  evidence.  We  will 
not  blindly  guess  whether  or  no  the  return 
was  admissible  In  evidence. 

7.  Evidence  was  Introduced,  over  defend- 
ants' objection,  tending  to  prove  that  Hollo- 
way had  rented  his  farm  to  plaintiff.  Thi» 
evidence  was  offered  for  the  purpose  of  show- 
ing that  the  property  in  controversy,  though 
on  tbe  Holloway  farm,  and  kept  In  the  Hollo- 
way barn,  was,  in  fact.  In  the  actual  pos- 
session of  plaintiff  at  the  time  Holloway  died. 
We  think  it  was  admissible  as  tending  to 
show  plaintiff  was  in  tbe  actual  possession 
of  the  property  at  Holloway's  death. 

8.  Objections  were  made  to  the  admission 
of  Exhibit  11,  which  defendants  say  in  their 
abstracts  purports  to  be  a  written  contract 
or  ratification  by  Mrs.  W.  H.  Holloway  of  a 
supposed  agreement  by  her  husband  to  rent 
the  farm  to  plaintiff.  The  exhibit  is  not  in 
tbe  abstracts.  In  ignorance  of  its  contents, 
we  will  not  undertake  to  pass  on  its  admis- 
sibility as  evidence. 

9.  Error  is  assigned  In  tbe  giving  of  tbe- 
following  instructions  for  plaintiff: 

"(5)  Tbe  court  Instructs  the  jury  that  the 
sole  defense  set  up  by  the  defendants  in 
this  case  Is  that  one  W.  H.  Holloway,  de- 
ceased, In  bis  lifetime,  bad  a  sale  of  lil» 
personal  property;  that  said  sale  was  had 
upon  the  condition  that  the  purchaser  was 
to  pay  cash  for  all  sums  under  $10,  and  on 
all  sums  over  |10  a  credit  of  six  months  could 
be  given,  purchaser  to  give  approved  note. 
And  the  court  instructs  you  that,  although 
yon  may  find  and  believe  from  tbe  evidence- 
that  plaintiff  did  not  comply  with  the  terms 
of  said  sale,  yet,  if  you  further  find  and  be- 
lieve from  the  evidence  that  W.  H.  Holloway, 
deceased,  or  bis  agents,  made  an  unqualified 
and  unconditional  delivery  of  the  property  in 
dispute  to  plaintiff,  then  you  have  a  right 
to  presume,  and  the  law  docs  presume,  that 
such  conditions  of  sale  are  waived,  without 
any  satisfactory  explanation  to  the  contrary 
by  tbe  defendants,  and  your  verdict  will  b» 
for  tbe  plalnUff." 

"(8)  The  court  Instructs  the  jury  that,  if 
you  find  and  believe  from  the  evidence  that 
In  the  month  of  December,  1906,  W.  H.  Hollo- 
way bad  a  sale  of  bis  personal  property,  and 
that  plaintiff  at  said  sale  purchased  the 
property  in  dispute  in  this  action,  and  that 
the  plaintiff  has  not  complied  with  the  terms 
of  said  sale,  yet.  If  you  further  find  and  be- 
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lleve  from  the  evidence  that,  notwithstanding 
the  fact  that  plaintiff  had  failed  to  comply 
with  the  terms  of  said  sale,  the  aforesaid 
W.  H.  Holloway  made  an  anqualifled  and  un- 
conditional delivery  of  the  property  In  dis- 
pute to  the  plaintiff,  then  you  have  a  right 
to  presume,  and  the  law  presumes,  that  the 
aforesaid  W.  H.  Holloway  waived  the  condi- 
tions of  said  sale,  and,  if  you  find  those  facts, 
then  the  fact  that  the  plaintiff  failed  to  com- 
ply with  the  terms  of  said  sale  is  no  defense 
to  plaintUTs  cause  of  action. 

"(9)  The  court  instructs  the  Jury  that  the 
owner  of  personal  property  may  place  his 
own  condltl(Mis  upon  its  sale  and  transfer, 
and  that  such  conditions  will  be  enforced 
as  between  the  vendor  and  the  purchaser  of 
said  property ;  but  you  are  further  Instruct- 
ed that  such  conditions  may  be  waived,  and 
the  unqualified  and  unconditional  delivery  of 
the  goods  will  Imply  a  waiver.  Therefore, 
although  you  may  find  and  believe  from 
the  evidence  that  W.  H.  Holloway,  deceased, 
was  the  owner  of  the  property  In  dispute 
in  this  case,  and  that  on  or  about  the  11th 
day  of  December,  1906,  he  had  a  sale  of  his 
personal  property,  and  that  the  terms  of 
said  sale  were  cash  on  all  sums  under  $10, 
and  on  all  sums  over  $10  a  credit  of  six 
months,  purchaser  to  give  approved  note,  yet, 
if  you  further  find  and  believe  from  the  evi- 
dence that,  notwithstanding  such  terms,  the 
plaintiff  herein  purchased  the  property  in  dis- 
pute at  said  sale,  and  that  thereafter  the 
aforesaid  W.  H.  Holloway,  or  his  agents,  de- 
livered the  property  in  dispute  to  plaintiff, 
without  any  qualifications  or  conditions,  then 
the  court  instructs  the  Jury  that  you  may 
consider  such  conditions  of  the  sale  waived, 
and,  notwithstanding  the  conditions  of  the 
sale.  If  you  find  and  believe  that  the  afore- 
said W.  H.  Holloway  did  waive  the  condition 
of  said  sale  and  unqualifiedly  delivered  the 
property  In  dispute  to  plaintiff,  then  plaintiff 
is  entitled  to  recover  In  this  action,  and  your 
verdict  will  be  for  the  plaintiff. 

••(10)  The  court  Instructs  the  Jury  that,  if 
you  find,  and  believe  from  the  evidence  that 
W.  H.  Holloway,  deceased,  was  Indebted  to 
plaintiff,  Cobb,  for  moneys  advanced  and  for 
services  performed  for  W.  H.  Holloway,  de- 
ceased, and  that  the  plaintiff  Cobb,  at  the 
sale  of  W.  H.  Holloway,  purchased  the  arti- 
cles in  dispute,  then  the  plaintiff  had  a  per- 
fect right  to  credit  the  value  of  said  articles 
on  the  account  of  the  said  W.  H.  Holloway, 
with  the  consent  and  permission  of  the  said 
Holloway,  and  this  consent  need  not  be  prov- 
en by  express  and  direct  testimony,  but  may 
be  Implied  from  all  the  facts  and  circumstan- 
ces In  evidence  In  the  cause,  if  such  facts 
and  circumstances  are  sufficient  to  cause  the 
Jury  to  believe  that  such  consent  was  given ; 
so,  if  you  find  and  believe  from  the  evidence 
that  the  aforesaid  Holloway  was  Indebted  to 
the  aforesaid  Cobb,  and  the  aforesaid  Cobb 
purchased  the  articles  la  dispute  at  the  afore- 


said sale,  and  thereupon  the  possession  there- 
of was  unconditionally  and  unqualifiedly  turn- 
ed  over  to  the  said  Cobb,  then  the  strict  terms 
of  the  sale  were  waived  by  the  said  Hollo- 
way, and  plaintiff  bad  the  right  to  retain  the 
possession  of  the  property,  and  credit  the 
amount  bid  therefor  at  the  sale  on  the  ac- 
count of  the  said  Holloway." 

Error  Is  assigned  In  the  refusal  of  the 
court  to  peremptorily  Instruct  the  Jury  to 
find  for  defendants,  and  also  In  Its  refusal 
to  give  the  following  Instructions  asked  by 
them: 

"(9)  The  court- Instructs  the  Jury  that.  If 
the  plaintiff's  title  is  denied  in  an  action  of 
replevin,  naked  possession  Is  not  sufficient  to 
sustain  the  action,  and  plaintiff  must  prove 
proi)erty,  either  general  or  special,  in  the 
articles  replevied,  and,  although  the  Jury  may 
believe  from  the  evidence  that  the  plaintiff 
purchased  said  property  at  the  said  sale  of 
W.  H.  Holloway,  as  conducted  by  the  sons 
of  said  W.  H.  Holloway  as  his  agents,  and 
-  that  plaintiff,  who  was  living  on  the  farm  of 
said  W.  H.  Holloway,  and  working  for  said 
W.  H.  Holloway  by  the  day  as  a  farm  hand, 
may  have  believed  that  he  was  in  possession 
of  the  said  property  at  the  time  the  defend- 
ants, as  administrators  of  the  estate  of  W. 
H.  Holloway,  deceased,  took  possession  of  the 
said  property  and  made  an  inventory  there- 
of, and  bad  the  said  property  appraised  as 
such  administrators,  yet,  if  the  plaintiff  had 
not  complied  with  the  terms  of  the  sale  at 
which  he  purchased  said  property,  then  nei- 
ther the  right  of  property  nor  the  right  of 
possession  passed  to  the  plaintiff,  and  the 
Jury  will  find  for  the  defendants. 

"(10)  The  court  Instructs  the  Jury  that  re- 
plevin will  not  He  for  an  Injury  to  the  bare 
possession  of  property,  when  the  property  is 
shown  to  be  In  another,  that  there  must  be 
a  right  to  the  possession,  coupled  with  a 
general  or  special  property  In  the  thing  re- 
plevied, and  the  burden  is  on  the  plaintiff 
to  show  this  fact  by  the  greater  weight  of 
the  evidence,  and,  If  the  Jury  believe  from 
the  evidence  that  the  plaintiff  had  no  proper- 
ty, either  general  or  special,  in  the  goods  and 
chattels  in  controversy,  then  his  action  in 
replevin  will  not  lie,  and  their  verdict  must 
be  for  the  defendants,  administrators." 

Plaintitrs  evidence  tends  to  prove  that 
after  he  bid  the  horses  in  he  led  them  back 
to  the  Holloway  barn  (from  where  they  had 
been  taken  to  be  auctioned  off);  that  the 
clerk  of  the  sale  had  given  him  a  sale  bill, 
which  he  exhibited  to  Holloway,  and  asked 
him  if  he  should  give  his  note  for  the  pur- 
chase price;  that  Holloway  said:  "No;  I 
owe  you,  Russ.  We'll  let  It  go  that  way." 
Holloway,  as  the  owner  of  the  property, 
could  waive  the  conditions  of  the  sale,  and 
plaintiff's  evidence,  as  above  narrated,  tends 
to  show  he  did  waive  the  conditions  as  to 
the  property  bid  In  by  plaintiff,  and  agreed 
with  him  that  the  purchase  price  might  go 
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to  ofbet  what  he  (Holloway)  owed  him.  Oes- 
ter  T.  SlUlngton,  115  Mo.  247,  21  S.  W.  820; 
Dmmm-Flato  Com.  Oo.  v.  Crlder  Com.  Co., 
166  Ho.  84,  65  S.  W.  239.  The  iastrnctlons 
objected  to  were  predicated  on  this  evidence, 
and,  we  think,  properly  presented  plalntUTa 
case  to  the  Jnry. 

10.  Defendants'  refused  Instruction  No.  '9 
inthorlzed  the  jury  to  Ignore  all  of  plaintiff's 
evidence  tending  to  prove  a  waiver  of  the 
conditions  of  the  sale  of  the  property  to  him 
and  find  a  verdict  for  defendants,  notwith- 
standing plaintiff's  evidence,  and  for  this 
reason  is  erroneous.  Defendants'  refused  in- 
struction No.  10  correctly  stated  the  law,  and 
its  refusal  would  have  been  error  but  for  the 
fact  that  the  court  gave  the  following  instruc- 
tion for  defendants  which  la;  In  substance, 
the  same  as  the  one  refused:  "(1)  The  court 
instructs  the  Jury  that  this  Ifl  an  action  com- 
menced by  the  plaintiff  to  recover  the  posses- 
sion of  the  property  In  dispute,  and  the  bur- 
den of  proof  rests  upon  the  plaintiff,  and  be- 
fore he  can  recover  In  this  action  he  must 
show  to  the  satisfaction  of  the  Jury,  by  a 
preponderance  of  the  testimony,  that  at  the 
time  of  the  commencement  of  this  action  he 
bad  eltber  a  general  or  special  property  in, 
and  a  right  to  the  exclusive  and  Immediate 
possession  thereof.  If  the  plaintiff  has  fail- 
ed to  show  this,  the  finding  should  be  for 
the  defendants." 

11.  We  think  the  evidence  as  abstracted 
preponderates  in  favor  of  defendants;  but 
It  is  not  our  province  to  weigh  the  evidence, 
or  pass  upon  the  credibility  of  the  witnesses, 
or  criticise  the  verdict  of  the  Jury,  when 
there  Is  substantial  evidence  to  support  it. 
Plaintiff  made  out  a  prima  fade  case,  and 
was  therefore  entitled  to  have  his  case  sub- 
mitted to  the  Jury ;  and  it  would  have  been 
reversible  error  for  the  court  to  have  direct- 
ed a  verdict  for  defendants,  as  It  was  moved 
to  do  at  the  close  of  all  the  evidence. 

Discovering  no  reversible  error  in  the  rec- 
ord, the  Judgment  is  affirmed.    All  concur. 


COLUMBIA    RIVER   PACKERS'    ASS'N    v. 
SPRINGFIELD  GROCER  CO. 

(St.  Lonia   Court   of  Appeals.    Missouri.    Feb. 
18,  1908.) 

L  Sai.es — "Bt  Sajjplk"— What  CoNSTTTUTEs. 
Every  exhibition  of  a  sample  of  goods  to  a 
pordiaser  at  the  time  of  a  sale  does  not  of  Itself 
amount  to  a  represtatation  that  the  sample 
exhibited  lias  been  taken  from  the  bulk  of  the 
goods  offered  for  sale,  nor  make  the  sale  one 
by  sample  in  the  absence  of  an  agreement  to 
that  effect. 

fBd.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  I  188. 

For  other  definitions,  see  Words  and  Phrases, 
VOL  7,  pp.  6807,  6308.] 

2.  Sau — FXBronfANCK  ot  Contbact— Qual- 

ITT. 

Where  the  goods  shipped  In  performance  of 
a  contract  of  sale  are  inferior  in  grade,  and  not 
aoeording  to  samples,  the  purchaser  may  rescind 
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the  contract  and  reject  the  goods  within  a  rea- 
sonable time. 

[Byd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  |  293.] 

3.  Appeai.   AifD   Ebsob— Review— Oomxjci- 

INQ  E^riDENCK. 

Where  the  evidence  is  conflicting  on  the 
question  as  to  whether  a  sale  was  by  sample, 
and  whether  the  goods  tendered  conformed  to 
the  sample,  the  determination  in  the  trial  court 
will  not  t>e  reviewed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  3983-3988.] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty;   J  as.  T.  Neville.  Judge. 

Action  by  the  Columbia  River  Packers' 
Association  against  the  Springfield  Grocer 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

F.  S.  Heffernan,  for  appellant  J.  8.  Far- 
rlngton,  for  respondent 

GOODE,  J.  On  April  28  and  May  9,  1906, 
the  plaintiff  sold  defendant  two  deliveries 
of  canned  salmon,  about  600  or  700  cases 
In  all.  The  contracts  of  sale  were  In  writing, 
but  we  need  not  copy  them.  They  were  ne- 
gotiated by  P.  J.  Carroll,  a  traveling  sales- 
man for  the  Melnrath  Brokerage  Company  of 
Kansas  City.  This  company  dealt  In  grocers' 
goods,  and  the  defendant,  which  Is  a  whole- 
sale grocery  concern  in  the  city  of  Spring- 
field, was  one  of  its  customers.  The  sale 
was  made  for  the  plaintiff,  the  Columbia 
River  Packers'  Association,  a  corporation  of 
Astoria,  Or.  The  goods  were  shipped  In  car 
load  to  defendant,  arriving  In  Springfield 
some  time  in  August  Several  cans  were 
taken  out  of  the  car  by  defendant's  officers 
and  opened,  and  thereupon  the  entire  pur- 
chase was  rejected  as  falling  below  the  qual- 
ity of  the  samples  exhibited  to  defendant 
when  the  contract  was  made.  Both  the 
Melnrath  Brokerage  Company  and  plaintiff 
Insisted  the  goods  shipped  conformed  In  all 
respects  to  the  contract,  and  plaintiff  refus- 
ed to  receive  them  back.  As  the  defendant 
stood  by  Its  rejection,  the  car  load  of  sal- 
mon was  reshipped  to  Kansas  City,  and  sold 
there  for  the  accoimt  of  defendant,  entailing 
a  loss  on  plaintiff,  as  Is  claimed,  of  $219.92, 
to  recover  which  the  present  action  was  In- 
stituted. The  petition  states  the  sale  of  the 
car  load  of  salmon  to  be  delivered  to  de- 
fendant f.  o.  b.  Astoria,  Dr.,  at  the  prices 
named  In  the  contracts;  that  the  total  price 
was  $2,565.93;  states,  too,  the  shipment  of 
the  salmon  and  its  arrival  at  Springfield  In 
due  time;  that  the  fish  corresponded  to  the 
terms  of  sale,  but  defendant  refused  to  ac- 
cept them  and  plaintiff  was  obliged  to  reship 
to  Kansas  City  and  sell  at  the  loss  men- 
tioned. In  defense  the  amended  answer,  on 
which  the  cause  was  tried,  set  up  that  plain- 
tiff, by  its  agent,  represented  the  fish  sold 
were  of  a  certain  kind,  quality,  and  color; 
that  the  brand  was  known  as  the  "Golden 
Age  Salmon,"  and  said  agent  represented 
salmon  of  this  brand  was  of  the  quality. 
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color,  and  kind  shown  by  samples  exhibited 
to  defendant's  ofBcera ;  that,  relying  on  the 
representations  so  made  by  the  agent,  de- 
fendant was  Induced  to  enter  Into  the  con- 
tract of  purchase;  that  it  thereafter  examin- 
ed the  goods  In  the  car  load  shipped  to.  it, 
and  found  that,  though  the  goods  were  label- 
ed "Golden  Age,"  the  kind,  quality,  and  color 
of  the  fish  did  not  corresxtond  with  the  rep- 
resentations made  as  to  Golden  Age  salmon, 
but  were  Inferior  in  grade,  quality,  kind,  and 
color,  and  were  not  Golden  Age  salmon.  In 
another  paragraph  of  the  answer  substan- 
tially the  same  averments  are  made  as  to 
the  representations  of  the  agent,  and  a  coun- 
terclaim Is  set  up  for  the  difference  between 
the  price  defendant  was  to  pay  for  Golden 
Age  salmon  of  the  quality  represented  and 
the  increase  In  the  market  value  of  the  same 
at  the  time  of  delivery.  This  difference  was 
stated  to  be  $235;  for  which  Judgment  was 
prayed.  It  is  further  averred  in  the  answer 
that  defendant  was  at  all  times  ready  and 
willing  to  receive  and  pay  for  the  quality  of 
salmon  it  had  bought,  and  that,  as  soon  as 
It  found  the  goods  shipped  did  not  conform 
to  the  samples  and  representations,  it  noti- 
fied the  agent  of  plaintiff  and  refused  to  ac- 
cept the  goods  tendered  by  plaintiff.  At  the 
conclusion  of  the  evidence  the  plaintiff  re- 
quested three  declarations  of  law.  Two  of 
these  declared,  in  effect,  that  every  exhibi- 
tion of  a  sample  of  goods  to  a  purchaser 
at  the  time  of  a  sale  does  not  amount  per 
se  to  a  representation  that  the  sample  ex- 
hibited has  been  taken  from  the  bulk  of  the 
commodity  offered  for  sale,  nor  make  the 
sale  one  by  sample;  that,  to  constitute  a 
sale  by  sample,  there  must  be  an  agreement 
or  understanding  of  the  parties  the  sale  Is 
by  sample.  The  third  declaration  was 'that 
under  the  evidence  and  lacta  plaintiff  was 
entitled  to  judgment.  This  instruction  was 
refused,  but  the  other  two  were  given,  and 
thereupon  the  court  found  the  issues  for  de- 
fendant, and  entered  Judgment  for  costs 
against  plaintiff.    This  appeal  was  taken. 

The  rulings  on  the  requested  declarations 
of  law  show  the  court  adopted  plaintiff's 
theory  of  the  law,  but  found  against  it  on 
the  facts;  and  because  of  the  strong  con- 
filct  In  the  evidence  on  the  several  Issues  of 
fact  this  ruling  cannot  be  disturbed.  It  is 
the  contention  of  plaintiff's  counsel  that,  in- 
stead of  the  sale  being  by  sample,  defend- 
ant's officers  who  negotiated  it  had  handled 
Golden  Age  salmon  previously,  knew  the 
quality  and  color  of  the  brand,  and  simply 
gave  an  order  for  a  car  load  of  Golden  Age 
salmon;  that  the  car  load  shipped  was  Gold- 
en Age,  and  of  the  same  quality  defendant 
previously  bad  handled  under  the  same 
name.  The  evidence  as  a  whole  does  not 
support  plaintiff's  position  that  the  sale  was 
not  by  sample.  The  material  facts  are  these: 
Plaintiff  packs  various  grades  of  salmon  at 
its  establishment  in  Oregon.  The  same  grade 
or  quality  of  fish  is  put  up  under  different 


labels.  That  is  to  say,  tbe  best  quality  of 
fish  caught  may  be  sold  under  several  labels 
or  brands,  all  of  equal  merit,  and  bringing 
the  same  price  in  the  markets.  The  same 
thing  is  done  with  the  second  grade  of  flsb 
caught  The  brand  Golden  Age  consists  of 
fish  of  the  second  quality  taken  in  the  Co- 
lumbia river.  The  first  quality  of  tbe  catch 
Is  put  np  under  the  brand  of  "Palm"  sal- 
mon and  brings  a  higher  price  than  "Golden 
Age."  The  Golden  Age  brand  is  of  exactly 
tbe  same  quality  as  Silver  Crest,  and  about 
the  same  quality  as  Warren  A-1.  These 
different  labels  are  put  on  the  same  quality 
of  fish  in  order  that  retail  dealers  may  de- 
velop a  good  will  or  trade  for  a  distintive 
line  of  goods  handled  by  them  under  a  par- 
ticular label,  which  will  distinguish  their 
goods  from  those  of  other  dealers.  Defend- 
ant handled  Golden  Age  salmon.  The  sale 
of  the  car  load  in  controversy  was  conduct- 
ed in  the  following  manner:  Carroll  visited 
defendant's  establishment,  and  In  a  conversa- 
tion with  Its  manager  Helfrecht  was  told 
defendant  was  about  out  of  salmon.  He 
offered  to  supply  defendant,  and  Helfrecht 
said  they  wanted  Golden  Age  salmon.  Car- 
roll had  no  samples  of  that  brand  with  him, 
or  none  were  accessible,  but,  as  it  was  of 
the  same  quality  of  goods  as  the  Sliver  Crest 
brand,  he  opened  one  or  two  cans  of  the 
latter  brand  and  exhibited  the  contents  to 
Helfrecht  and  to  Robberson,  another  officer 
of  the  defendant  He  also  opened  a  can 
of  Warren  A-1,  and  said  the  Golden  Age 
would  be  about  like  It  Now,  both  Rob- 
berson and  Helfrecht  swore  positively  they 
bought  from  the  samples  exhibited,  and  that 
Carroll  agreed  the^gooda  to  be  shipped  would 
be  of  the  same  quality  as  those  samples. 
When  the  goods  arrived  in  August  before  re- 
ceiving them,  defendant's  officers  cut  open 
five  or  six  cans,  and  say  they  found  the  fish 
to  be  Inferior  In  color,  in  the  oil  In  which 
they  were  packed,  and  In  general  quality  to 
the  samples  Carroll  had  shown,  and  also  to 
Golden  Age  salmon.  They  Introduced  testi- 
mony tending  to  prove  the  goods  were  not 
Golden  Age  salmon.  Shortly  afterwards  Car- 
rol visited  them,  and  thereupon  86  cans  were 
taken  out  of  the  car  and  cut  and,  accord- 
ing to  the  testimony  for  defendant  six  or 
seven  different  grades  were  found  in  these 
cans,  which  did  not  conform  to  the  samples 
shown  at  the  time  of  the  purchase,  nor  come 
up  to  the  standard  of  Golden  Age  salmon. 
OaiToll  admitted  the  fldh  were  not  of  uni- 
form color,  but  swore  variations  of  color 
would  be  found  In  a  large  order  of  salmon 
of  any  quality  or  brand.  There  can  be  no 
question  the  testimony  for  defendant  tended 
to  show  the  goods  shipped  were  of  an  Inferior 
grade,  and  not  according  to  the  samples  and 
representations  they  swore  were  exhibited 
and  made  as  an  inducement  to  purcba8& 
This  being  true,  the  defendant  had  the  right 
to  rescind  the  contract  and  reject  the  goods 
in  a  reasonable  timew     Johnson  t.  Afirlcnl- 
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tnral  Co.,  20  Mo.  App.  100.  The  evidence  for 
'  defendant  tended  to  show,  not  only  that  the 
goods  did  not  conform  to  the  samples,  but 
that  they  were  not  the  Golden  Age  brand 
at  all. 

A  great  deal  of  evidence  was  introduced 
for  ii^aiDtlfF  showing  sales  to  various  par- 
ties  In  Kansas  City  and  elsewhere  of  Gold- 
en Age  salmon  during  the  same  season,  and 
that  the  deliveries  were  satisfactory.  This 
evidence  had  a  very  remote.  If  any,  bearing 
OD  the  question  of  whether  the  car  load  In 
controversy  was  according  to  warranty.  It 
Is  Insisted  for  plalntitf  the  salmon  were  re- 
jected because  defendant's  market  was  too 
limited  for  the  goods  to  be  resold.  Certainly 
the  evidence  does  not  conclusively  show  this 
nras  the  motive  for  the  rejection,  If,  Indeed, 
It  has  any  tendency  to  show  It  The  essen- 
tial questions  In  the  case  were  whether  the 
flsh  were  sold  by  sample,  and,  if  so,  did  they 
conform  to  the  sample;  or,  if  they  were  not 
sold  by  sample,  but  merely  as  the  Golden 
.\ge  brand,  whether  they  were  up  to  the 
standard  of  that  brand.  On  these  several  Is- 
sues the  evidence  was  highly  conflicting. 

The  Judgment  will  be  afllrmed.  It  is  bo 
ordered.    All  concur. 


NEW  MADRID  BANKING  00.  v.  POPLIN. 

(St  Louis  CoQrt  of  Appeals.    Missouri.    Feb. 
18,  190&) 

1.  BlIXS    ARD    NOTM  — Acnoit  — BUKDEN    0» 

PBOor. 

Where,  in  an  action  on  a  note  aKainat  the 
maker,  there  is  evidence  tending  to  bIiow  that 
defendant,  without  nexligence,  executed  the  note, 
believing  it  to  be  a  different  contract,  or  that  it 
was  procured  by  fraud,  the  burden  is  on  the 
bolder  to  show  that  he  obtained  the  note  before 
maturity  for  valae,  and  in  good  faith. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  7,  BUIs  and  Notes,  ||  1675-16S7.1 

2.  Same — Bona  Fide  Pitbchasebs. 

Where  the  maker  of  a  note  Executes  it  be- 
lieving it  to  be  a  different  contract,  and  is  Kuilty 
of  no  negligence,  he  is  protected  against  an  in- 
Docent  holder  for  value. 

3.  Saue — Estoppel  bt  Neolioence. 

Where  a  note  was  prepared  by  the  payee, 
tnd  the  maker,  who  could  neither  read  nor 
write,  caused  the  same  to  be  signed  by  his  14- 
jear  old  son,  the  maker  believing  that  he  was 
execating  a  different  contract,  and  he  did  not 
require  his  son  to  read  the  note,  or  take  anv 
other  steps  to  ascertain  the  true  nature  of  the 
contract  owing  to  his  negligence,  the  instru- 
ment was  valid  in  the  hands  of  one  who  our- 
chased  before  maturity  for  a  valuable  considera- 
tioD,  and  in  good  faith. 

4.  TBIAI/— IN8TBUCTION8. 

It  was  proper  to  refuse  a  requested  instruc- 
tion that  if  defendant's  son  was  ignorant  of  the 
i^gal  distinction  between  promissory  notes  and 
"thcr  forms  of  contracts,  and  that  he  read  and 
understood  the  force  of  the  language  very  im- 
perfectly, and  that  no  person  was  present  com- 
petent to  explain  or  read  the  writing  to  defend- 
Mt,  the  Jnry  might  consider  such  facts  in  de- 
termining defendant's  negligence ;  there  beinx  no 
evidence  that  the  son  was  ignorant  of  the  dis- 
tinction referred  to,  or  that  he  was  unable  to 
rrad  or  explain  to  his  father  that  it  was  an 


undertaking  for  tnoncy  that  he  was  about  to 
sign. 

[Ed.  Note.— For  oases  in  point  aee  Cent.  Dig. 
vol.  46,  Trial,  St  696-612.] 

Api)eal  from  Circuit  Court,  Stoddard  Coun- 
ty; Jas.  T.  Fort  Judge. 

Action  by  the  New  Madrid  Banking  Com- 
pany against  J.  H.  Poplin.  From  a  Judg- 
ment In  favor  of  plaintiff,  defendant  appeals. 
AflSrmed. 

W.  E.  Edmonds  and  H.  S.  Shaw,  for  ap- 
pellant N.  A.  Mozley  and  D.  B.  Cos,  for 
respondent 

NORTONI.  J.  The  suit  is  on  a  promissory 
note.  The  defense  is  that  the  note  was  pro- 
cured as  a  result  of  a  fraudulent  practice, 
etc.,  and  a  failure  of  consideration.  The  evi- 
dence does  not  disclose  whether  the  consid- 
eration failed  or  not.  The  record  Is  so  mea- 
ger and  obscure  In  this  respect  that  it  is  diffi- 
cult to  discern  whether  the  defendant  receiv- 
ed anything  or  not  Presumably  he  did  not 
Plaintiff  purchased  the  note  before  It  was 
due  for  a  valuable  consideration,  and  in  en- 
tire good  faith.  It  Is  an  Innocent  holder, 
without  notice  of  any  fraud  or  deception 
practiced  irpon  the  maker,  if  there  was  any 
such.  The  Jury  found,  in  effect,  there  was 
no  fraud  practiced  on  the  defendant  and 
from  a  careful  study  of  the  record,  we  are 
Impressed  with  the  same  laellef.  The  finding 
and  Judgment  were  for  the  plaintiff,  and  de- 
fendant appeals. 

The  material  facts  are:  One  Payne,  a 
traveling  agent  for  a  window  fastener  owned 
by  one  Gamer,  called  upon  the  defendant  at 
his  farm  and  negotiated  a  contract  of  some 
sort  with  him,  whereby  the  defendant  either 
purchased,  or  was  to  become  agent  for  the 
sale  of,  such  window  fasteners.  It  might  be 
said  here  there  was  nothing  in  defendant's 
evidence  afflrming  that  he  expected  to  become 
agent  while  he  does  say:  "I  was  buying 
some  window  fasteners."  The  argument  of 
defendant's  counsel  and  instructions  request- 
ed hy  them  seem  to  indicate  that  they  under- 
stood there  was  a  contract  involved-  in  the 
case  whereby  defendant  was  to  become  agent 
for  the  window  fasteners  instead  of  purchas- 
ing them  outright  However  this  may  be, 
defendant's  evidence  does  not  bear  out  that 
theory.  At  any  rate,  as  a  result  of  the  visit 
of  this  agent  (Payne)  to  the  defendant,  the 
agent  procured  defendant's  note,  as  is  usual 
In  such  cases.  It  is  dated  June  3,  1904;  In 
amount  $147;  to  bear  8  per  cent,  interest 
from  maturity.  By  its  provisions  it  became 
due  December  16th,  after  date,  and  was  sign- 
ed by  defendant.  The  defendant  being  an  il- 
literate man,  bis  name  was  signed  to  the 
note  by  his  son,  who  could  both  read  and 
write.  The  son  was  about  14  years  of  age. 
He  signed  his  father's  name  thereto  In  bis 
presence,  and  at  his  Instance  and  request  all 
of  which  was  admitted  by  defendant  on  the 
witness  stand.  The  note  was  assigned  to  the 
plaintiff  bank  for  a  valuable  consideration 
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10  days  after  It  was  executed,  to  wit,  June 
13th,  and  long  before  It  was  due.  Tbe  de- 
fendant having  pleaded  fraud  and  deception 
practiced  upon  him  in  procuring  the  note, 
plaintiff  Introduced  the  note  at  the  trial,  and 
assumed  the  burden  of  showing  that  it  pro- 
cured the  same  for  a  valuable  consideration 
and  in  good  faith  before  maturity,  and  with- 
out any  notice  whatever  of  the  alleged  fraud, 
if  any,  practiced  on  the  maker  by  Payne  in 
procuring  the  same.  It  assumed  the  burden 
promptly,  and  disimsed  of  the  matter  proper- 
ly, in  accordance  with  the  rule  in  this  state. 
Hamilton  v.  Marks,  63  Mo.  167.  In  truth, 
the  facts  that  plaintiff  Is  an  innocent  bolder 
for  value  by  virtue  of  the  purchase  of  the 
note  long  before  due,  and  that  it  acted  in  en- 
tire good  faith  in  the  matter,  stand  conced- 
ed. It  is  not  even  open  to  controversy  on 
the  record  before  us.  Of  course,  a  proper  ap- 
plication of  the  doctrine  referred  to,  how- 
ever, depends  upon  tbe  fact  of  whether  or 
not  the  defendant  executed  the  note;  for.  If 
be  did  not  actually  execute  the  note,  or  if  be 
executed  the  note,  believing  and  Intending  It 
was  a  dlfTerent  contract  and  not  a  note,  and 
Is  guilty  of  no  negligence  about  the  matter, 
be  would  then  be  protected  even  as  against 
an  Innoceht  holder  for  value,  for  the  reason 
it  is  not  his  note,  and  he  is  in  no  wise  estop- 
ped to  deny  It  by  his  negligence,  even  though 
it  be  in  the  hands  of  an  innocent  party. 
Frederick  v.  Clemens,  60  Mo.  313;  Kalama- 
zoo Nat.  Bank  v.  Clark,  62  Mo.  App.  593; 
Daniel  on  Negotiable  Instnmients  (5th  Ed.) 
{  847. 

Tbe  defense  is  somewhat  obscure.  It  pred- 
icates upon  the  doctrine  last  adverted  to, 
however.  As  we  glean  it  from  the  record, 
It  appears  the  defendant  entered  Into  some 
kind  of  a  contract  with  tbe  agent  Payne,  act- 
ing in  behalf  of  Gamer,  his  principal,  with 
respect  to  certain  window  fasteners,  by  which 
contract  he  was  to  become  agent  for  the 
'same,  as  contended  by  his  counsel,  or  pur- 
chased the  window  fasteners  outright,  as  stat- 
ed by  him  in  his  testimony.  The  defendant 
Is  unable  to  read  or  write,  and  says  he  sign- 
ed, or  caused  his  son  to  sign,  his  name  to  a 
paper  embodying  what  he  understood  was  a 
contract  and  nothing  else,  and  did  not  sign, 
nor  authorize  his  son  to  sign,  his  name  to 
the  note  in  suit,  or  any  other  note,  for  that 
matter;  that  some  sort  of  artifice  or  slight 
of  hand  was  practiced,  whereby  he  signed 
the  note,  when,  hi  fact,  he  was  to  sign  a  con- 
tract of  a  nature  not  disclosed,  probably  of 
agency,  since  his  counsel  so  contend.  The 
evidence  falls  to  disclose  what  It  was.  There 
Is  no  denial  in  the  defendant's  evidence,  how- 
ever, that  the  Instrument  which  afterwards 
turned  out  to  be  a  note  and  now  in  suit 
bears  defendant's  name,  signed  thereto  by  his 
son,  in  his  presence,  and  at  his  direction.  It 
is  true  it  was  written  by  Payne,  the  agent. 
In  defendant's  presence,  however,  and  de- 
fendant's signature  was  affixed,  at  his  re- 
quest, by  his  son.    Tbe  proiwsltlon  relied  up- 


oa  by  defendant  is  that,  although  his  son 
signed  his  name  to  the  note,  it  was  to  I>e  a 
contract  of  some  other  nature,  not  explained, 
and  therefore  the  note  is  non  est  factum. 
He  asserts  that  because  of  bis  illiteracy  men- 
tioned he  was  imposed  upon  and  deceived  by 
Payne,  the  agent,  without  fault  or  neglect  oa 
his  part;  that  is  to  say,  that  he  cannot  be 
considered  at  fault  for  having  neglected  to 
read  the  paper  signed,  for  the  reason  that  he 
could  not  read  the  same.  The  defense  thus 
presented  seems  to  entirely  overlook  the  fact 
that  defendant's  14-year  old  son,  who  was 
acting  for  him,  and  signed  his  name  at  his 
request,  could  both  read  and  write,  as  the 
evidence  discloses,  and  tliat  defendant  neg- 
lected to  cause  the  son  to  read  or  otherwise 
examine  the  Instrument  before  signing  his 
name  thereto.  The  court  instructed  the  Jury 
that.  If  the  defendant  "did  not  authorize  his 
son  to  sign  defendant's  name  to  the  note  in 
suit,  then  and  in  such  event  tbe  note  is  void 
and  of  no  legal  value  in  whosoever's  hands  it 
may  be  found,"  and  the  verdict  must  there- 
fore be  for  defendant  Now  the  Jury,  with 
this  instruction  before  them,  found  the  is- 
sues for  the  plaintiff,  and,  by  so  doing,  af- 
firmed that  defendant  did  authorize  his  son 
to  sign  the  note.  This  of  Itself  eliminates 
tbe  defense  of  non  est  factum  so  far  as  this 
court  is  concerned.  In  other  words,  the  Ju- 
ry found  that  defendant  authorized  his  son 
to  sign  the  note  in  suit  This  alone  should 
dispose  of  tbe  case  and  lead  to  an  affirmance 
of  the  Judgment  Be  that  as  it  may,  we  will 
examine  the  questions  presented. 

It  is  the  established  law  in  this  state  that, 
where  it  appears  the  party  sought  to  be 
charged  Intended  to  bind  himself  by  some 
obligation  In  writing,  and  voluntarily  signed 
his  name  to  what  he  supposed  to  be  the  ob- 
ligation he  intended  to  execute,  having  full 
and  unrestricted  means  for  ascertaining  for 
himself  the  true  character  of  such  instrument 
t>efore  signing  tbe  same,  but,  by  bis  failure 
to  Inform  himself  of  its  contents,  or  by  rely- 
ing upon  the  representations  of  another  as 
to  the  contents  of  the  Instrument  presented 
for  his  signature,  signed  and  delivered  a  ne- 
gotiable note  in  lien  of  the  instrument  in- 
tended to  be  signed,  he  cannot  be  heard  to 
impeach  Its  validity  in  the  hands  of  a  bona 
fide  holder.  Shirts  v.  Overjohn,  60  Mo.  305 ; 
Kalamazoo  Nat  Bank  v.  Clark,  62  Mo.  App. 
593.  Now  it  appears  that  the  rule  of  those 
cases  alone  Is  sufficient  to  preclude  defendant 
on  the  facts  in  this  case;  for  here,  while 
it  is  true  the  defendant  could  neither  read 
nor  write,  and  while  it  may  be  true  he  relied 
upon  the  representations  of  the  agent  as  to 
the  contents  of  the  instrument,  still  it  stands 
out  prominently  that  his  son,  who  could  both 
read  and  write,  was  present,  acting  for  him 
at  his  instance  and  request  was  his  agent 
then  and  there  to  all  intents  and  purposes, 
and  it  was  defendant's  duty  to  cause  him  to 
read  the  instrument  l>efore  affixing  bis  sig- 
nature thereto.    If  the  son  did  not  under- 
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stand,  be  could  bare  read  it  in  the  bearing 
of  tbe  defendant,  wbo  would  at  least  under- 
stand the  difference  between  a  note,  a  prom- 
ise to  pay  money,  and  a  contract  of  agency. 
It  is  certain  in  a  case  where  no  fraud  is 
practiced  the  person  signing  the  note  or 
other  contract  is  conclusively  presumed  to 
know  Its  contents,  and  to  accept  Its  terms, 
and  tbe  fact  that  he  did  not  read  it  will  in 
no  manner  alter  tbe  rule  nor  excuse  bim. 
Catterlln  v.  Lusk,  98  Mo.  App.  182,  71  S.  W. 
1109.  Now  while  the  defendant  was  illit- 
erate, bis  son  was  not,  and  it  seems,  in  view 
of  these  facts,  the  Question  of  defendant's 
negligence  In  signing  the  paper  without  ex- 
amining, or  causing  it  to  be  examined  by  his 
son,  removes  the  case  from  the  class  indicat- 
ed by  Frederick  \.  Clemens,  60  Mo.  313,  as 
one  where  tbe  question  of  his  negligence 
should  go  to  the  Jury,  and  places  it  square- 
ly witbin  tbe  domain  where  it  is  entirely 
proper  for  tbe  court  to  pronounce  the  defend- 
ant negligent  as  a  matter  of  law,  precisely 
as  it  would  under  like  circumstances  in  a 
case  where  the  defendant  could  himself  read 
and  write.  We  are  of  opinion  that  bis  neg- 
ligence was  so  palpable  as  to  render  it  a 
question  about  which  all  reasonable  minds 
would  reach  tbe  same  conclusion,  and  for 
this  reason  no  defense  was  made  out,  and  no 
question  for  the  Jury  arose  with  respect  to 
tbe  matter. 

The  defendant  requested  an  Instruction 
(No.  2)  reciting,  among  other  things,  that  If 
Payne  solicited  defendant  to  act  as  bis 
agent  for  the  window  fasteners,  etc.,  and 
presented  tbe  paper  for  his  signature,  which 
Payne  represented  as  being  simply  a  con- 
tract to  act  as  agent  by  such  Poplin  and  not 
a  promissory  note,  etc.,  and  defendant  Pop- 
lin was  not  guilty  of  any  negligence,  etc.,  the 
finding  should  be  for  tbe  defendant.  This 
Instruction  was  properly  refused,  first,  for 
tbe  reason  there  was  no  evidence  in  tbe  rec- 
ord that  Payne  solicited  defendant  to  act 
as  agent  for  tbe  window  fasteners,  etc.,  and 
It  was  therefore  predicated  upon  a  surmise 
and  not  upon  facts  in  the  case;  and  it  was 
properly  refused,  secondly,  for  tbe  reason 
that  it  submitted  the  question  of  defendant's 
negligence  In  signing  the  note  to  tbe  Jury, 
when.  In  truth,  bis  negligence  was  so  culpa- 
ble as  to  place  It  witbin  the  realm  of  matters 
atMut  wnicb  reasonable  minds  could  not  dif- 
fer, and  was  therefore  not  a  question  for  the 
Jury. 

Defendant  requested,  and  the  court  re- 
fused, an  Instruction,  In  substance,  that,  If 
tbe  Jury  found  at  the  time  Poplin  signed  the 
note  be  was  unable  to  read,  and  his  son  was 
a  youth  and  ignorant  of  the  legal  distinc- 
tion between  promissory  notes  and  other 
forms  of  contracts,  or  of  the  legal  force  and 
effect  of  either  forms  of  contract,  that  he 
read  and  understood  very  Imperfectly  the 
meaning  and  force  of  tbe  technical  language 
used  in  framing  contracts,  and  that  no  per- 
son was  present  or  convenient  competent  to 


explain  or  read  tbe  writing  to  tbe  defendant, 
etc.,  they  might  take  such  facts  into  con- 
sideration in  determining  whether  tbe  de- 
fendant was  guilty  of  negligence  In  signing 
tbe  note.  The  Instruction  was  properly  re- 
fused, for  the  reason  there  is  no  evidence  in 
the  record  the  youth  was  ignorant  of  the  dis- 
tinction referred  to,  and  that  he  was  unable 
to  read  and  explain  to  bis  father  that  it  was 
an  undertaking  for  money  that  be  was  about 
to  sign,  etc.  Tbe  evidence  In  this  respect 
merely  shows  that  the  boy  could  read  and 
write;  that  be  signed  bis  father's  name 
thereto  at  his  Instance  and  request  Tbe 
boy  himself  was  not  placed  upon  the  stand, 
and  the  Jury  did  not  even  have  bis  conduct 
as  a  witness  before  them  so  as  to  be  able  to 
pass  upon  the  degree  of  Intelligence  which 
be  possessed.  Tbe  Instruction  was  further 
properly  refused,  because  it  directed  the  Jury 
that  these  matters  might  be  considered  In 
determining  the  defendant's  negligence,  when. 
In  truth,  the  entire  record  points  his  negli- 
gence to  be  as  hereinbefore  Indicated. 

Tbe  Judgment  was  for  the  right  party,  and 
should  be  ajfflrmed.    It  Is  so  ordered. 

BLAND,  P.  J.,  and  GOODB,  J.,  concur. 


STATE  ex   Inf.   ROSBNBERGER  v.  TOWN 
OF  BELI/FLOWER  et  al. 

(St  Louis  Court  of  Appeals.    Missoari.    Feb. 

18,  1908.    Bebearing  Denied  March  3. 

19^.) 

1.  MUNICIPAI.    C!OKP<»tATIONS  —  CBEATION  — 

Statutes— JuBisnioTioN  of  GotraTS. 

Rev.  St  1899,  J  6004  [Ann.  St.  1906.  o. 
3032].  prevides  that  when  two-thirds  of  the  tax- 
able inaabitants  of  any  village  shall  present  a 
petition  to  the  county  court.  Betting  forth  the 
metes  and  bounds  of  the  village  and  commons, 
and  praying  that  they  may  be  incorporated,  the 
county  court  may  declare  the  village  incorporat- 
ed, etc.  Land  was  platted  for  a  town  site. 
Thereafter  another  tract  was  platted  for  anoth- 
er town  Bite.  Between  the  two  tracts  was  a 
piece  of  land  containing  89  acres  used  for  farm 
purposes.  Thereafter  the  county  court  incor- 
porated tbe  platted  lands,  including  the  land 
between  the  two  tracts,  and  including  600  acres 
of  farm  lands  surrounding  the  towns.  Held. 
that  the  court  exceeded  its  jurisdiction  by  in- 
cluding within  the  boundaries  the  600  acrfs  of 
farm  lands,  though  tbe  incorporation  was  not 
defeated  by  including  therein  the  39-acre  tract, 
and  tbe  judgment  of  incorporation  was  subject 
to  collateral  attack. 

2.  Same— Judgment  of  Incokpobation— Con- 
clusiveness. 

The  judgment  of  the  county  court  incor- 
porating a  town  is  conclusive,  and  cannot  be 
disturbed  except  for  fraud,  where  the  court  act- 
ed within  its  jurisdiction ;  but,  when  it  had  no 
jurisdiction  to  render  the  judgment,  or,  having 
jurisdiction  of  the  subject-matter,  rendered  A 
judgment  In  excess  of  its  jurisdiction,  the  judg- 
ment is  void  and  subject  to  collateral  attack. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  SS  42,  43,] 

8.  Quo   Wabranto— Grounds— Exercise    or 
Power  by  Municipality. 

The  state,  by  its  Attorney  General,  or  by 
the  prosecuting  attorney  of  the  county  in  which 
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a  town  is  situated,  may  attack  the  validity  of 
the  incorporation  of  the  town  by  a  inroceedinx  in 
the  nature  of  quo  warranto. 

4.    JVOOIIXNT    —    CONOLUSIVENESB    —    DBTKB- 

MiNATioN  OF  Cause  on  Merits— Chanoe  or 

Parties. 

A  judgment  dismissing  an  information  in 
the  nature  of  quo  warranto  filed  by  the  prose- 
cuting attorney  of  a  county  against  the  trus- 
tees of  a  town,  attaclcing  the  validity  of  the 
incorporation  of  the  town,  rendered  on  the 
ground  that  the  town  was  not  a  jparty  defendant. 
IS  not  a  bar  to  a  subsequent  information 
against  the  town  and  its  trustees :  the  parties 
not  being  identical,  and  the  merits  not  having 
been  adjudicated. 

Appeal  from  Circuit  Court,  JMontgomery 
County;   Jas.  D.  Bamett,  Judge. 

Information  In  the  nature  of  quo  warranto 
by  the  state,  on  the  Infonnatlou  of  E.  P.  Ros- 
enberger,  against  tlie  towu  of  Bellfiower  and 
others.  From  a  judgment  for  defendants,  re- 
lator appeals.    Reversed  and  remanded. 

E.  P.  Rosenberger,  pro  se.  W.  B.  M.  Cook, 
for  respondents. 

BLAND,  P.  J.  In  the  year  1892,  40  acres 
of  land  lying  in  the  eastern  part  of  Montgom- 
ery county  was  laid  off  In  lots  and  blocks  by 
tbe  owner,  platted  as  a  towu  site,  and  named 
Bellfiower.  In  the  year  1884  an  adjoiuiug 
40-acre  tract  was  laid  off  in  lots  and  blocks 
and  platted  as  an  addition  to  tbe  town.  In 
1903  and  1904  the  Chicago,  Burlington  & 
Qulncy  Railroad  Company  built  a  railroad 
touching  tbe  northwest  coiner  of  the  town, 
and  running  thence  in  a  northeasterly  direc- 
tion, leaving  tbe  whole  of  tbe  town  on  tbe 
south  side  of  tbe  railroad  track.  H.  B.  Scott 
acquired  a  tract  of  land  on  tbe  north  side 
of  the  railroad,  and  adjacent  to  the  town. 
He  subdivided  a  portion  of  this  tract  into 
lots  and  blocks,  platted  the  same,  and  christ- 
ened it  New  Bellfiower.  He  so  laid  off  his 
town  as  to  leave  a  wedge-shaped  piece  of  land 
ccntalnlng  39  acres  between  the  towns  of  Bell- 
flower  and  New  Bellfiower.  Both  towns  haVe 
built  up,  and  are  In  a  prosperous  and  grow- 
ing condition.  They  are  connected  by  two 
roads,  an  old  county  road  on  the  east,  now 
called  "Main  street"  by  both  towns,  and  by 
another  road  west  of  tbe  railroad  depot  On 
December  19,  1904,  two-thirds  of  the  Inbabit- 
ants  of  both  towns  presented  a  petition  to 
the  county  court  asking  that  the  two  towns 
be  incorporated  as  one  under  the  name  of 
the  town  of  Bellfiower.  The  territory  which 
tbe  petition  asked  to  l>e  Incorporated  is  de- 
scribed as  follows:  "Commencing  at  the 
northeast  corner  of  the  southeast  quarter  of 
tbe  southeast  quarter  of  section  15,  town- 
ship 49,  range  4  west;  thence  west,  to  tbe 
northwest  corner  of  the  east  half  of  the  south- 
west quarter  of  the  southeast  quarter  of  sec- 
tion 16,  township  49,  range  4  west;  thence 
south,  to  the  southwest  comer  of  the  east 
half  of  the  southwest  quarter  of  tbe  south- 
east quarter  of  section  21,  township  49,  range 
4  west ;  thence  east,  to  the  southeast  corner 
of  tbe  southeast  quarter  of  section  22,  town- 
ship 49,  range  4  west;   thence  north,  along 


tbe  section  line  to  the  place  of  beginning,  and 
all  lying  and  being  In  Montgomery  county, 
Missouri."  This  territory  includes  not  only 
all  the  land  laid  off  in  lots  and  blocks  In  both 
towns,  but  also  over  600  acres  of  farm  laud 
surrounding  and  adjoining  the  towns,  and 
also  the  39-acre  wedge-shaped  tract  lying  be- 
tween the  two  towns.  The  county  court  heard 
tbe  petition  on  March  8,  1905,  granted  tbe 
prayer  of  the  petitioners,  entered  a  Judgment 
incorporating  the  territory  described  into  a 
village,  and  appointed  five  inhabitants  of  tbe 
village  as  trustees  of  the  municipality  to  hold 
office  until  their  successors  should  be  duly 
elected  and  qualified  at  the  annual  election 
(for  town  officers)  to  be  held  on  Tuesday, 
April  6,  1905.  The  appointees  entered  upon 
the  duties  of  their  offices,  and  the  village  has 
continued  to  elect  officers  and  exercise  Its 
charter  powers  as  an  Incorporated  village  to 
the  present  time.  This  proceeding  is  by  In- 
formation in  tbe  nature  of  quo  warranto  to 
disincorporate  the  town  and  oust  defendants 
from  their  offices  as  trustees  thereof.  There 
Is  no  allegation  in  the  Information  of  fraud 
or  collusion  on  the  part  of  the  county  court, 
or  that  any  fraud  or  unfair  means  was  prac- 
ticed upon  the  court  by  the  petitioners  for 
the  incorporation.  The  circuit  court  heard 
the  cause  and  rendered  Judgment  for  defend- 
auts.  Relator's  sole  contention  for  a  reversal 
of  tbe  judgment  Is  that  the  proceedings  in 
the  county  court  were  "void  and  illegal  and 
of  no  force  and  effect,  because  the  petitioners 
therein  sought  to  incorporate  within  the  lim- 
its of  tbe  territory  therein  described  six 
hundred  and  ninety  (690)  acres  of  land  used 
exclusively  for  farming  purposes  and  for 
pastures,  and  sought  to  incorporate  eleven 
hundred  (1,100)  acres  of  land  into  a  village. 
Because  the  said  county  court  was  without 
Jurisdiction  to  grant  the  relief  prayed  for, 
because  the  petitioners  therein  sought  to  in- 
corporate within  the  borders  of  the  town  of 
Bellfiower,  and  within  the  territory  described 
In  the  petition,  a  separate  and  distinct  town 
known,  platted  and  designated' as  tbe  town 
of  'New  Bellfiower,'  said  town  of  New  Bell- 
flower  being  a  separate  and  distinct  town 
from  the  old  town,  not  adjacent  to  nor  Join- 
ing the  old  town,  but,  on  the  contrary,  sepa- 
rated and  isolated  from  said  old  town  by 
a  farm  owned  by  one  H.  B.  Scott,  containing 
40  »/ioo  acres."  Summarily  stated,  the  relat 
or'a  contention  is  tbat,  because  there  Is  a 
large  area  of  farm  lands  embraced  in  the 
boundary  of  tbe  corporation  by  the  order  of 
tbe  county  court,  the  court  exceeded  ita  Ju- 
risdiction and  its  Judgment  of  incorporation 
is  void.  The  Jurisdiction  of  county  courts  to 
Incorporate  towns  and  villages  is  conferred 
by  the  first  clause  of  section  6004,  Rev.  St. 
1899  [Ann.  St.  1906,  p.  3032],  which  is  an  ex- 
act copy  of  an  act  approved  March  8,  1871 
(2  Wagner's  St.  1872,  p.  1314,  $  1).  The  clause 
provides  as  follows:  "Whenever  two-thirds 
of  tbe  taxable  InhabltantB  of  any  town  or 
village  witbln  this  state  shall  present  a  pe- 
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titlon  to  tbe  connty  court  of  tbe  county,  aet- 
tlnc  forth  the  metes  and  bonnds  of  their 
nilage  and  commons,  and  praying  that  they 
may  be  Incoriwrated  and  a  police  established 
for  their  local  goTemment,  and  for  the  pres- 
ervation and  regulation  of  any  commona  ap- 
pertaining to  such  town  or  village,  and  tbe 
court  Bball  be  satisfied  that  two-thirds  of  tbe 
taxable  inhabitants  of  such  town  or  Tillage 
have  signed  such  petition,  and  that  the  pray- 
er of  such  petition  is  reasonable,  the  county 
court  may  declare  such  town  or  village  in- 
corporated, designating  in  such  order  the 
metes  and  bounds  thereof,  and  thenceforth 
the  Inhabitants  within  such  bounds  shall  be 
a  body  politic  and  corporate,  by  tbe  name  and 

style  of  The  town  of .' "    This  clause 

of  the  statute  came  under  review  In  the  case 
of  State  ex  rel.  y.  McReynolds,  61  Mo.  203, 
a  quo  warranto  proceeding  to  Inquire  into  the 
authority  by  which  tbe  defendants  claimed 
to  exercise  the  power  and  duties  of  trustees 
of  the  town  of  Butler,  In  Bates  county.  The 
facts  and  rulings  thereon  are  correctly  stated 
as  follows  in  the  headnote:  "Under  the  act 
concemlug  the  Incorporation  of  towns  (2  Wag- 
ner's St  p.  1314,  {  1),  a  county  court  has  no 
power  to  incorporate  therewith  a  district  of 
farming  country  adjoining  a  town  or  village. 
The  word  'commons,'  as  used  in  that  statute 
(see,  also,  page  1327,  |  1),  means  lands  includ- 
ed in  or  belonging  to  a  town,  set  apart  for 
public  use.  And  where  the  town  and  out- 
lying district,  embracing  such  farm  lands,  are 
incorporated  as  an  entirety,  and  on  a  petition 
representing  the  whole  territory,  those  elect- 
ed as  trustees  of  the  corporation  have  no  au- 
thority to  act,  even  within  the  proper  limits 
of  tbe  town;  and  for  exercising  their  func- 
tions of  office  they  may  be  proceeded  against 
by  quo  warranto."  Defendants  contend,  how- 
ever, that  the  McReynolds  Case  was  modified 
by  the  later  case  of  Bumes  ex  rel.  v.  City 
of  Edgerton,  143  Mo.  563,  45  S.  W.  293.  Ed- 
gerton  was  a  city  of  the  fourth  class,  and 
the  statute  In  regard  to  the  incorporation  of 
cities  of  this  class  Is  materially  dIfCerent 
from  tbe  first  clause  of  section  0004,  and 
much  more  liberal  in  respect  to  the  outlying 
territory  that  may  be  Included  in  such  cities. 
Tbe  radical  difference  between  these  two 
statutes  Is  pointed  out  in  the  opinion  of 
the  court,  and  the  case  Is  distinguished 
from  the  McReynolds  Case  on  account  of 
the  difference  in  tbe  statutes  under  which 
tbe  two  cases  arose.  The  McReynolds  Case 
is  not  criticised  by  tbe  learned  Judge  who 
wrote  the  opinion  in  the  Bumes  Case,  and, 
though  It  has  been  frequently  cited  by  the 
Supreme  Court,  its  soundness  has  never 
been  questioned  or  doubted.  It  undoubted- 
ly states  the  law  correctly  and  tbe  law  which 
m-nst  govern  the  case  in  hand.  Section  977, 
Rev.  St  1S89,  which,  among  other  things, 
provides  for  the  incorporation  of  unincor- 
porated dtles  and  towns  on  petitions  to  tbe 
connty  court,  states  that  such  petition  shall 
set  "forth  the  metes  and  bounds  of  the  city 


or  town  and  commons."  Construing  this 
clause  of  the  statute  in  the  case  of  State  ex 
rel.  V.  Fleming,  158  Mo.  565,  566,  59  S.  W.  120, 
the  court  said:  "It  Is  the  general  character, 
fitness,  use,  and  adaptability  of  the  united 
whole,  and  not  the  use  for  which  a  small  frac- 
tion of  the  designated  district  may  be  em- 
ployed, that  must  determine  what  constitutes 
a  city  or  town.  In  contemplation  of  section 
977,  Rev.  St  1889,  authorizing  any  county 
court  to  Incorporate  same,  when  the  condi- 
tions precedent  and  necessary  thereto  have 
been  compiled  with.  While  It  is  true  that  the 
cotmfy  courts  of  our  stete  have  no  right  to  In- 
corporate farming  or  agricultural  lands,  as 
such,  into  cities  or  towns,  as  was  attempted 
in  the  McReynolds  Case,  supra,  yet  lands  used 
for  agricultural  purposes  solely  may  become 
so  surrounded  and  connected  witti  lands  used 
for  town  and  city  purposes  as  to  be  and  con- 
stitute a  part  thereof,  so  that  the  incorpora- 
tion of  the  town  or  dty  would  as  a  necessity 
include  within  ite  natural  boundaries  such 
lands;  and  this  court  has  three  times  held 
since  the  opinion  in  the  McReynolds  Case, 
supra,  that  the  inclusion  of  small  tracts  of 
agricultural  lands  within  the  corporate  limits 
of  the  unincorporated  town  would  not  operate 
to  defeat  the  corporation  thus  created.  State 
ex  rel.  v.  Campbell,  120  Mo.  396,  25  S.  W.  392, 
Bumes  v.  Edgerton,  143  Mo.  563,  45  S.  W. 
293,  and  Copeland  v.  City  of  St  Joseph,  126 
Mo.  417,  29  S.  W.  281."  On  this  liberal  con- 
struction we  do  not  think  the  wedge-shaped 
piece  of  land  separating  the  two  towns  ought 
or  can  defeat  their  incorporation  as  one  town. 
Tbe  necessity  of  taking  it  Into  tbe  corpora- 
tion is  apparent  and  the  fact  that  it  is  used 
for  farm  lands  ought  not  to  defeat  the  right 
of  the  two  towns  to  Incorporate  as  one.  But 
it  seems  to  us  that  uuder  the  authority  of 
the  McReynolds  Case,  the  county  court  ex- 
ceeded Its  jurisdiction  by  including  within 
tbe  boundaries  of  the  town  over  GOO  acres 
of  outlying  farm  land. 

The  point  is  made  by  defendants  that  quo 
warranto  Is  not  the  proper  remedy.  It  is 
also  contended  that  tbe  judgment  of  the 
county  court  Is  final  and  conclusive,  and  can- 
not be  disturbed  except  for  fraud.  This  is 
a  mistaken  idea.  It  is  true  that  bad  the 
county  court  acted  within  its  Jurisdiction  its 
Judgment  could  not  be  attacked  In  this  pro- 
ceeding, except  upon  allegations  of  fraud 
or  connivance.  State  ex  rel.  v.  Fleming,  su- 
pra; State  ex  rel.  v.  Huff,  105  Mo.  App.  354, 
79  S.  W.  1010.  But  where  the  county  court 
has  no  jurisdiction  to  render  a  Judgment  In 
the  proceeding,  or,  having  jurisdiction  of  the 
subject-matter,  proceeds  to  render  a  judgment 
in  excess  of  its  jurisdiction,  the  judgment  Is 
void  and  Its  validity  may  be  attacked  even 
collaterally.  The  decisions  and  authorities 
are  all  one  way  that  the  state,  by  Ite  Attorney 
General  or  by  the  prosecuting  attorney  of 
the  county  In  which  the  town  is  situated,  may 
attack  the  validity  of  the  incorporation  of  a 
town  by  a  proceeding  In  the  nature  of  quo 
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vrarranto.  State  ex  rel.  t.  Fleming,  supra; 
State  ex  rel.  t.  McReynolds,  supra;  State  ex 
rel.  T.  Birch,  186  Mo.  205,  85  S.  W.  361;  Bank 
T.  Rockefeller,  195  Mo.,  loc.  cit  42,  93  8.  W. 
761,  and  cases  cited.  It  was  pleaded  and 
shown  in  evidence  that  on  May  1,  1905,  the 
State  ex  rel.  E.  P.  Rosenberger,  prosecuting 
attorney  of  Montgomery  county,  filed  an  In- 
formation In  the  nature  of  quo  warranto  in 
the  circuit  court  of  said  county  against  James 
Davidson,  H.  C.  Bxrpe,  Charles  Rohrer,  J.  W. 
Perkins,  and  R.  H.  Dyke,  the  then  trustees 
of  the  town  of  Bellflower,  to  oust  them  of 
their  offices  as  such  trustees.  The  issues 
were  made  up  by  proper  pleadings,  and  the 
cause  was  heard  in  the  Montgomery  circuit 
court  The  court  dismissed  the  proceedings 
for  the  reason,  as  stated  In  its  Judgment,  "th« 
town  of  Bellflower  was  not  a  party  defend- 
ant to  the  action."  This  proceeding  is  plead- 
ed and  relied  on  by  defendants  as  a  bar  to 
this  action.  The  proceeding  Is  not  a  bar  to 
this  action  for  the  reason  the  parties  are  not 
Identical,  and  also  for  the  reason  the  merits 
of  the  cause  were  not  adjudicated.  The  pro- 
ceedings were  simply  dismissed. 

For  the  reasons  herein  stated,  the  Judgment 
is  reversed  and  the  cause  remanded,  with  di- 
rections to  the  circuit  court  to  enter  Judg- 
ment for  relator  against  defendants  as  pray- 
ed for  in  the  petition.    All  concur. 


BURLEY  V.  MENEFEB. 

(Kansas  City  Court  of  Appeals.    Missouri. 
Feb.  17.  lOOa) 

1.  AssATTi.T  AXD  Batteby— Action— iKSTKtJO- 

TION. 

In  an  action  for  damages  for  an  assault, 
an  instruction  that  if  the  Jury  "believed  from 
the  evidence  that  •  •  •  defendant  made  an 
assault  upon  plaintiff,  and  that  said  assault  was 
made  without  just  cause  or  excuse,  •  •  • 
they  should  find  their  verdict  for  the  plaintiff," 
was  not  objectionable  as  telling  the  jury  that, 
if  they  believed  defendant  made  an  assault  upon 
plaintiff,  then  it  was  their  duty  to  find  a  ver- 
dict for  plaintiff,  even  though  defendant  did  not 
strike  plaintiff  or  injure  him.  where  the  undis- 
puted evidence  showed  that  defendant  violently 
struck  plaintiff,  breaking  bis  arm. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assault  and  Battery,  fS  57-62.] 

2.  Same— Defenses— Provocation. 

Verbal  abuse,  however  Insulting,  will  not 
justify  an  assault. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Assault  and  Battery,  f  10.] 

3.  Same— Mitigation  of  Damages. 

In  an  action  for  damages  for  an  assault 
insulting  language  of  plaintiff  cannot  be  con- 
sidered by  the  jury  for  the  purpose  of  mitigating 
or  reducing  the  actual  damages. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  4,  Assault  and  Battery,  i  48.] 

4.  Same— Petition. 

In  an  action  for  damages  for  an  assault 
the  petition  alleging  that  defendant  assaulted 
and  struck  plaintiff,  thereby  breaking  the  bone 
of  bis  right  arm.  and  that  plaintiff  has  been  un- 
nble,  and  is  still  unable,  and  for  a  long  time 
will  be  unable,  to  attend  to  his  ordinary  busi- 


ness, sufficiently  alleges  loss  of  time  and  eaxn- 
ings. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  4,  Assault  and  Battery,  i  26w] 

5.  Same— Evidence. 

In  an  action  for  personal  injories,  plaintiff 
was  not  required  to  make  specific  proof  of  phys- 
ical pain  and  suffering,  where  he  showed  tbat 
his  arm  was  broken,  from  which  the  juiy  mixbt 
infer  pain. 

6.  Afpeai.  and  Erbob— Habuless  Erbob— In- 
STBUonoNS— Damages— PxBSONAL  Injuries 
—Expenses  os  Medical  Treatment. 

In  an  action  for  personal  injuries,  an  in- 
struction to  allow  plaintiff  for  expenses  which 
he  was  put  to  for  medical  attention,  although  in- 
accurate In  omitting  a  direction  to  find  only  in 
such  sum  as  would  rei>resent  the  reasonable 
value  of  the  medical  services,  was  not  so  preju- 
dicial as  to  require  reversal  of  a  judgment  for 
plaintiff,  where  it  appeared  that  plaintiff  in- 
curred an  obligation  of  $50  for  doctor's  bills, 
and  the  evidence  tended  to  show  that  the  serr- 
ices  rendered  were  of  that  valu& 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  H  4219-4230.1 

Appeal  from  Circuit  Court  Pettis  County ; 
Louis  Hoffman,  Judge. 

Action  by  Charles  F.  Burley  against  John 
W.  Menefee,  Jr.,  for  assault.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  petition,  after  charging  the  acts  con- 
stituting the  assault  alleged  that  plaintiff's 
injuries  were  permanent  and  that  he  bad 
been  unable,  and  was  still  unable,  and  for  a 
long  time  wonid  be  unable,  to  attend  to  bis 
ordinary  business  duties. 

W.  D.  Steele,  for  appellant  George  F.' 
Longan,  for  respondent 

JOHNSON,  J.  Action  to  recover  damage* 
for  personal  injuries  alleged  to  have  been 
caused  by  an  assault  made  by  defendant  on 
plaintiff.  It  is  charged  In  the  petition  "tbat 
on  the  26th  day  of  August  1906,  the  defend 
ant,  at  the  city  of  Sedalia,  in  Pettis  county,. 
Mo.,  did  wrongfully,  unlawfully,  maliciously, 
and  wantonly  assault  the  plaintiff  with  a 
deadly  weapon,  to  wit  a  large  stick  of  wood 
or  timber,  about  four  feet  long,  four  inches- 
wide,  and  one  inch  thick,  and  did  then  and 
there  willfully,  unlawfully,  maliciously,  and 
wantonly,  in  an  angry,  violent  and  forceful 
manner,  strike,  beat  and  wound  the  said 
plaintiff,  thereby  breaking  the  bone  of  tbe 
right  arm  of  said  plaintiff  between  the  hand 
and  elbow  of  said  arm."  The  petition  closes 
with  a  prayer  for  both  actual  and  punitive- 
damages.  In  tbe  answer  defendant  admits 
that  he  struck  plaintiff  with  a  piece  of  board, 
but  alleges.  In  substance,  that  plaintiff  was 
the  aggressor,  and  that  tbe  blow  was  struck 
in  necessary  defense,  and  to  prevent  plaintiff 
from  Inflicting  on  him  great  bodily  injury. 
Tbe  issues  were  submitted  to  the  Jury  by  in- 
structions which  eliminated  the  Question  of 
punitive  damages,  and  a  verdict  was  return- 
ed in  favor  of  plaintiff  for  compensatory  dam- 
ages in  tbe  sum  of  $100.  After  unsuccessfully 
moving  for  a  new  trial,  defendant  brought 
tbe  case  here  by  appeal. 
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The  grounds  urged  for  a  reversal  of  the 
Judgment  relate  steely  to  the  Instmctlons 
given  the  Jury  on  behalf  of  plaintiff.  In  the 
first  Instruction  the  court  told  the  jury  "that 
If  they  believed  from  the  evidence  that  on 
or  about  the  26th  day  of  August,  1905,  the 
defendant  made  an  assault  upon  the  plaintiff, 
and  that  said  assault  was  made  without  just 
cause  or  excuse,  as  defined  In  the  other  in- 
stmctlons given  In  this  cause,  they  should 
find  their  verdict  for  the  plaintiff."  Counsel 
for  defendant  criticise  this  Instruction,  and 
say  that  it  "practically  told  the  Jury  that,  if 
they  believed  defendant  made  an  assault  up- 
on plaintiff,  then  it  was  the  duty  of  the  Jury 
to  find  the  verdict  for  the  plaintiff,  even 
though  defendant  did  not  strike  plaintiff  or 
injure  him  In  the  slightest  degree.  One  per- 
son may  assault  another  by  attempting  to 
strilce  Um.  and  yet  not  touch  him  at  all. 
*  *  *  This  Instruction,  in  effect,  plainly 
told  the  jury  to  find  actual  damages  for 
plaintiff,  whether  plaintiff  was  damaged  or 
not."  In  the  light  of  the  admissions  made 
by  defendant  in  his  answer  and  testimony, 
this  objection  Is  entirely  devoid  of  merit. 
It  appears  from  the  evidence  that  plaintiff 
owned  a  livery  stable  in  Sedalla,  and  was 
In  possession  of  a  horse  which  plaintiff 
bought  from  its  owner.  Plaintiff  went  to  the 
stable  to  get  the  horse,  and  found  defendant 
willing  to  deliver  it,  but  unwilling  to  permit 
plaintiff  to  take  the  halter  in  use  on  the  ani- 
mal. He  claimed  that  he  had  instructions 
from  bis  bailor  not  to  let  the  halter  go  with 
the  horse.  Plaintiff  could  not  lead  the  horfe 
away  without  a  halter,  and,  finally,  offered 
to  deposit  $1  with  defendant  as  security  for 
Its  return.  Defendant  agreed  to  the  propos- 
al and  the  deposit  was  made,  but,  as  plain- 
tiff was  In  the  act  of  leaving  the  stable,  he 
gave  expression  to  his  disapprobation  of  the 
conduct  of  defendant  In  language  of  the  most 
insulting  character,  whereupon  defendant, 
greatly  angered,  seized  a  stick  which  was 
in  use  as  a  buggy  prop,  and  violently  stru<^ 
plaintiff,  breaking  his  arm.  There  Is  little 
fiubstantlal  difference  between  the  stories  told 
by  the  two  parties.  Defendant  weakly  at- 
tempted to  Justify  the  assault  by  saying  that 
he  observed  plaintiff  to  reach  his  hand  "in 
the  direction  of  his  pistol  pocket,"  and  fear- 
ed be  was  going  to  produce  and  use  a  dead- 
ly weapon,  and,  further,  that  plaintiff  tried 
to  ride  his  horse  over  him,  but  his  own  wit- 
nesses do  not  support  bim  in  these  state- 
ments, and  It  is  quite  evident  from  all  the 
evidence  that  defendant  was  provoked  to  the 
assault  solely  by  the  abusive  language  of  his 
adversary.  The  issue  of  fact  on  which  the 
parties  expended  their  greatest  efforts  in  the 
production  of  proof  Involved  the  question  of 
whether  the  provocative  language  used  con- 
sisted only  of  the  statement  that  defendant 
was  a  thief  and  robber,  or  included  the  ex- 
pression of  that  opinion,  and  of  the  further 
opinion  that  he  was  "a  little  thieving  son  of 
a  bitch."    Since  it  is  admitted  by  everybody 


concerned  in  the  affair  either  as  party  or 
witness  that  defendant  violently  and  in- 
tentionally strudt  plaintiff  on  the  arm,  it 
would  land  us  deep  in  the  realm  of  absurdity 
should  we  say  that  the  Jury  might  have 
found,  under  the  instruction  in  question,  that 
the  assault  consisted  only  of  words,  and  not 
of  a  blow.  The  Instruction  Is  sustained  on 
the  ground  that  the  fact  that  defendant 
struck  plaintiff  was  removed  from  the  field 
of  debatable  issues  by  the  admissions  of  the 
parties,  and  the  court  was  Justified  In  assum- 
ing the  existence  of  that  fact. 

Nor  is  any  error  to  be  found  in  the  in- 
struction given  on  behalf  of  plaintiff  in  which 
the  Jury  were  told  "that  no  words,  however 
Insulting  or  aggravating  they  may  be,  will 
Justify  an  assault,  and  such  insulting  or  ag- 
gravating words  cannot  be  considered  by  the 
Jury  for  the  purpose  of  mitigating  or  re- 
ducing the  amount  of  actual  damages,"  etc. 
Verbal  abuse,  however  insulting,  will  not  ex- 
cuse in  law  a  resort  to  physical  violence.  The 
defendant  bad  the  right,  as  the  court  declared 
in  another  instruction,  to  assault  plaintiff  in 
bis  own  defense  If  be  "bad  reasonable  cause 
to  believe,  and  did  believe,  that  plaintiff  in- 
tended to  do  him  some  great  bodily  harm,  and 
that  there  was  Immediate  danger  that  plain- 
tiff would  carry  said  design  into  execution" ; 
but  without  such  well-grounded  apprehension 
he  had  no  right  to  deliver  blows  in  his  re- 
sentment of  verbal  insult.  We  find  the  in- 
struction which  submitted  the  Issues  of  fact 
raised  in  the  answer  by  the  plea  of  Justifica- 
tion to  be  free  from  error. 

Further,  we  find  that  the  Instruction  on  the 
measure  of  damages  given  at  the  instance  of 
plaintiff  correctly  defined  the  law  applicable 
to  the  facts  pleaded  and  supported  by  evi- 
dence. It  is  not  open  to  the  objection  that 
it  assumed  the  existence  of  any  of  the  ele- 
ments of  actual  loss  claimed  by  plaintiff  as  a 
result  of  the  injury.  Plaintiff  sufficiently 
pleaded  loss  of  time  and  earnings.  Wilbur 
V.  Railway,  110  Mo.  App.  689,  85  S.  W.  671. 
He  was  not  required  to  make  specific  proof 
of  physical  pain  and  suffering.  "These  ele- 
ments of  damage  are  sufficiently  shown  by  the 
evidence  which  declares  the  nature,  character, 
and  extent  of  the  injuries.  From  such  evi- 
dence the  Jury  may  infer  pain  and  mental 
anguish."  Brown  v.  Railway,  99  Mo.  310,  12 
S.  W.  655.  That  part  of  the  instruction  which 
authorized  the  Jury  to  "find  for  the  plaintiff 
in  such  sum  as  will  fully  compensate  the 
plaintiff  for  expenses,  if  any,  which  you  may 
find  he  was  put  to  for  medical  attention," 
was  Inaccurate,  in  the  respect  that  it  omit- 
ted the  direction  to  find  for  plaintiff  on  this 
account  only  in  such  sum  as  would  represent 
the  reasonable  value  of  the  medical  services. 
It  appears  that  plaintiff  incurred  an  obliga- 
tion of  $50  for  doctor's  bills,  and  the  evidence 
tends  to  show  that  the  services  rendered  were 
of  that  value.  What  was  said  In  the  case  of 
Oorham  v.  Railway,  113  Mo.  408,  20  S.  W. 
1060,  relative  to  an  instruction  of  this  charac- 
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ter.  Is  directly  applicable:  "The  inBtmction 
wonld  bave  been  more  accurate  bad  It  called 
for  a  recovery  o(  the  reasonable  value  of  the 
necessary  medical  aid  rendered  to  plaintiff, 
Instead  of  'such  sums  as  he  has  paid  out  for 
medical  attention  on  account  of  said  Injury, 
If  any.'  But  we  do  not  regard  such  error  as 
materially  prejudicial  to  the  substantial 
rights  of  defendant  upon  the  merits,  and 
hence  consider  It  no  ground  for  a  reversal 
of  the  Judgment,  In  view  of  the  positive  terms 
of  the  statute  to  that  effect" 

Finding  no  prejudicial  error  In  the  record 
before  us,  the  Judgment  is  affirmed.  All  con- 
cur. 


AHLFEUXr  T,  CITY  OP  MEXICO. 

(St  Iiouis  Court  of  Appeals.    MisaonrL    Feb. 
8,  1B08.) 

1.  MUNIOIPAI,     COBPOBATIONB — STBEErS  —  OB- 

STBUcnoNS— Negligknck — Closing    Stbext 

FOB    IMFBOVEMEHT. 

A  city  closing  a  street  to  improve  it  must 
notify  tlie  public  of  Its  exclusion  therefrom,  and 
where,  in  closing  a  street,  a  city  renders  it  dan- 
gerous, the  city  must  exercise  ordinary  care  to 
provide  adequate  danger  signals  to  warn  trav- 
elers of  the  danger ;  a  traveler  having  the 
right  to  presume  that  the  street  is  open  for  trav- 
el until  ne  is  given  adequate  notice  to  the  con- 
trary. 

[Ed;  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §{  1657-1659.] 

2.  Same— Questions  fob  Jtjbt.. 

Whether  a  city  closing  a  street  while  im- 
proving it  exercised  ordinary  care  in  providing 
adequate  danger  signals  to  warn  travelers  of 
the  danger  held,  under  the  facts,  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  |  1749.] 

3.  Same— Obdinabt    Cabb— Evidence  —  Cus- 

TOK. 

In  determining  whether  a  city  closing  a 
street  while  improving  it  exercised  proper  care 
in  providing  adequate  danger  signals  warning 
travelers  of  the  danger,  the  questions  are  wtiat 
an  ordinarily  prudent  person  would  do  under 
lilte  circumstances  toward  notifying  a  traveler, 
and  what  an  ordinarily  prudent  person  would 
understand  by  the  display  of  signals  in  a  thor- 
oughfare; and  therefore  evidence  of  custom  in 
the  city  and  neighl>oring  cities  relating  to  the 
display  of  danger  signals  is  admissible. 

4.  Saui>— Evidence— Aduissibilitt. 

Where,  in  an  action  against  a  city  for  in- 
juries sustained  by  a  traveler,  it  appeared  that 
the  city  had  closed  a  street  while  improving  it, 
that  it  had  strung  a  wire  diagonally  across  the 
street  and  that  the  only  light  exhibited  was 
towards  one  side  of  it  evidence  of  the  usual  and 
customary  signals  was  admissible,  as  bearing  on 
the  question  of  reasonable  care  on  the  part  of 
the  city,  and  as  t>earing  on  the  question  of 
the  traveler's  contributory  negligence. 
6.  Appeal  —  Presentation  of  Question  in 

LOWEB  COUBIV-RULINGS  ON  EVIDENCE— RE- 
VIEW. 

Though  a  party  offering  evidence  must 
show  in  the  appellate  court  clearly  what  he  of- 
fered to  prove,  and  its  relevancy,  before  he  will 
Ije  entitled  to  have  the  action  of  the  trial  court 
in  excluding  his  offer  reviewed,  yet,  where  the 
fiuestions  propounded  and  the  trend  of  the  exam- 
ination clearly  indicate  that  the  answers  will  be 
pertinent  and  material,  the  matter  is  review- 
able in  the  appellate  court,  and,  where  the  coun- 
sel for  the  party  complaining  stated  to  the  trial 
court  that  be  desired  to  prove  an  afBrmative  an- 


swer to  each  of  the  questions  propounded,  the 
exclusion  of  the  evidence  was  reviewable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  |  12^.] 

6.  Municipal  Cobpohations  —  Injubt  to 
Tbavelebs — Contbibutobt  Nkoligence. 
Whether  a  traveler,  injured  while  driving 
on  a  ci^  street  exercised  ordinary  care  after 
discovering  a  danger  signal  displayed  in  the 
street  held,  under  the  facts,  for  the  jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  if  1754-1756.] 

Appeal  from  Circuit  Court  Audrain  Coun- 
ty; Jas.  D.  Bamett  Judge. 

Action  by  H.  L.  Ablfeldt  against  the  city  of 
Mexico.  From  a  Judgment  for  defendant, 
plalntur  appeals.    Reversed  and  remanded. 

P.  H.  Cullen,  for  appellant  A.  C.  Whitson 
and  O.  Hitt  for  respondent. 

NORTON!,  J.  This  is  an  action  for  per- 
sonal injuries  said  to  have  accrued  to  plaiu- 
tiff  by  virtue  of  the  defendant  city's  negli- 
gence in  failing  to  properly  notify  the  plain- 
tiff and  other  members  of  the  public  that  a 
certain  public  street  then  being  paved,  was 
withdrawn  from  public  occupation.  The 
plaintiff  is  a  traveling  agent  engaged  in  sell- 
ing threshing  machines,  sawmills,  eta  Be 
had  been  prosecuting  his  calling  in  the  coun- 
try several  miles  from  the  city  of  Mexico, 
and  was  returning  therefrom  to  the  hotel  in 
that  city  at  the  time  of  his  injury.  The  sur- 
face of  one  of  the  city's  principal  streets, 
Jefferson  street,  had  been  lowered  some  six 
or  eight  inches  preparatory  to  paving  the 
same,  and  the  street  had  been  withdrawn 
from  public  travel.  The  plaintiff  was  not  a 
resident  of  the  city.  He  bad  no  Icnowledge 
of  the  street  improvement  or  that  It  was 
temporarily  withdrawn  fr<Mn  use.  The  street 
mentioned  runs  north  and  south.  In  order 
to  prevent  persons  from  driving  over  the 
portions  thereof  being  improved,  the  dty  had 
caused  to  be  stretched  across  the  same  just 
south  of  the  portion  Involved  a  small  wire, 
said  to  be  an  ordinary  telephone  wire,  about 
the  size  of  the  lead  In  a  pencil.  One  end  of 
this  wire  was  made  fast  to  a  telephone  pole 
and  the  other  to  a  tree,  each  adjacent  to  the 
sidewallc  on  either  side  of  the  street  One 
end  of  the  wire  was  probably  15  feet  farther 
south  than  the  other;  the  wire  being  drawn 
diagonally  across  the  street  The  plaintiff 
was  returning  from  the  country  driving  In  a 
"Jog  trot"  As  the  team  ran  Into  the  wire 
the  wire  became  disconnected  at  one  or  trath 
ends.  The  horses  instantly  became  frighten- 
ed on  account  of  becoming  entangled  in  the 
wire,  turned  the  carriage  over,  injured  the 
plaintiff  severely,  and  ran  away.  The  neg- 
ligence relied  upon  is  that  the  city  was  der- 
elict In  not  providing  sufficient  warning  or 
notice  that  the  street  was  obstructed  by  the 
wire  and  withdrawn  from  public  use.  It  is 
conceded  the  city  had  placed  only  one  red 
light  in  the  entire  street  at  the  point  In 
question,  and  the  evidence  aa  the  part  of 
plaintiff  tends  to  prove  this  was  a  coinm<m 
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coal  oil  lantern  reflecting  a  very  dim  red 
Ilgbt,  wblch  light  was  near  to  one  side  of  tbe 
street,  and  not  In  or  near  the  center  thereof. 
It  Is  Insisted  that  the  city  should  have  placed 
two  or  three  lights  across  the  street  at  the 
point  In  question  in  order  to  have  discharged 
its  duty  to  warn  or  notify  the  public  of  the 
presence  of  the  wire  across  the  same.  The 
case  proceeds  upon  the  theory  that  one  light 
was  Inadequate  for  the  purpose  of  notifying 
the  plaintiff  that  the  entire  street  was  with- 
drawn, as  It  Is  said  one  light  indicates  dan- 
ger only  at  tbe  point  at  which  the  light  Is 
displayed,  and  not  that  the  entire  street  la 
withdrawn,  as  In  the  case  at  bar.  There  Is, 
Indeed,  no  doubt  on  the  general  proposition 
that  a  dty  may  temporarily  close  a  street 
for  the  purpose  of  Improving  tbe  same. 
There  is  no  complaint  here  with  respect  to 
olosing  the  street,  so  that  question  is  beside 
the  case.  However  that  may  be,  In  closing 
the  street  for  tbe  purpose  mentioned.  It  was 
the  duty  of  the  city  to  do  so  In  such  a  man- 
ner as  to  notify  the  public  of  Its  exclusion 
therefrom,  and  if,.  In  closing  a  street,  the 
city  renders  it  dangerous,  an  obligation  is 
therein  affixed  against  the  city  to  exercise 
ordinary  care  to  provide  some  sort  of  ade- 
quate and  proper  danger  signals  to  warn  or 
notify  unsuspecting  travelers  of  danger 
ahead,  for  the  traveler  had  the  right  to  pre- 
sume the  street  Is  open  for  travel  until  he 
is  in  some  manner  given  adequate  notice  to 
the  contrary.  There  is  no  doubt  In  this  case 
on  the  facts  in  proof  that  tbe  question  of 
whether  or  not  the  city  had  exercised  ordi- 
nary care  to  the  end  suggested  was  one  for 
the  Jury,  and  the  court  properly  referred  It 
to  them.  Stephens  v.  City  of  Mncon,  83  Mo. 
345. 

The  Important  question  on  this  appeal  is: 
How  shall  the  question  of  defendant's  nogll- 
gence  be  ascertained?  There  Is  uo  positive 
role  of  law  with  respect  to  what  shall  be  suf- 
ficient notice  In  such  cnses,  and  the  matter, 
therefore,  resolves  Itself  Into  one  of  general 
Jurisprudence,  to  be  determined  by  reference 
to  tbe  usual  standard  set  up  in  such  cases; 
and  that  Is :  "What  would  an  ordinarily  pru- 
dent person  do  under  like  circumstances  to- 
ward notifying  a  wayfarer  of  the  Impending 
danger,  if  any;  and  what  is  an  ordinarily 
pradent  man  to  understand  by  the  display 
of  certain  signals  In  a  thoroughfare  at  night? 
The  questions  presented  are  essentially  rela- 
tive in  their  nature,  and  are  to  be  ascertained 
and  their  solution  had  by  reference  to  the 
standard  above  mentioned.  Now,  upon  the 
presentation  of  an  ordinary  question  between 
man  and  man,  a  Jury  could  arrive  at  a  satis- 
factory conclusion  by  considering  the  con- 
duct of  ordinarily  pradent  persons  of  their 
acquaintance  In  tbe  neighborhood.  This, 
however,  is  not  precisely  such  a  case.  It  is 
a  matter  where  a  municipality  on  the  one 
hand,  and  a  man  of  affairs  on  the  other,  both 
of  whom  are  essentially  familiar  with  the 
coarse  dictated  In  such  circumstances  by  or- 


dinary pradence  In  the  management  of  other 
towns  and  cities.  Both  parties  are  concerned 
In  this  connection.  The  plaintiff,  a  traveler, 
mnch  of  his  time  in  a  carriage,  has  occasion 
to  observe  and  know  what  certain  warning 
lights  displayed  in  the  streets  of  a  dty  or 
town  are  intended  to,  and  what  they  do  In 
fact,  signify  to  a  reasonably  prudent  person. 
The  defendant  city,  a  builder  and  repairer 
of  streets,  has  occasion  to  know  and  under- 
stand what  ordinary  pradence  dictates  to 
other  and  neighboring  cities  as  sufficient  sig- 
nals to  convey  adequate  information  to  the 
pedestrians  that  an  entire  street  Is  with- 
drawn, or  only  a  small  portion  of  It  is  remov- 
ed from  public  use,  such  as  results  from  sink- 
ing a  hole  therein  for  the  purpose  of  the 
plumber,  the  gas  Qtter,  etc.,  or  permission  to 
an  adjacent  proprietor  in  erecting  a  building, 
or  something  of  that  nature. 

The  time  of  the  injury  was  after  dark ;  tbe 
place  was  under  cover  of  a  heavy  shade  from 
tbe  trees  on  either  side  of  the  street  Of 
course,  it  was  impossible,  with  only  one  light 
In  the  street,  for  a  traveler  In  a  buggy,  be- 
hind a  team  of  horses,  to  see  a  small  tele- 
phone wire  stretched  across  the  street  The 
plaintiff,  seeing  only  one  light  exhibited  and 
this  light  to  one  side  of,  rather  than  In  the 
center,  of  the  street,  understood  It  to  signify 
danger  only  at  the  point  where  the  light  was 
dl3i)layed,  and  guided  the  team  well  toward 
the  sidewalk  farthest  from  the  light  The 
wire  being  diagonally  across  the  street  the 
team  had  actually  passed  the  light  before  it 
collided  and  t)ecame  entangled  in  the  wire 
and  the  plalntlfTs  resultant  Injury.  Now,  to 
the  end  that  tbe  Jury  should  be  enlightened 
as  to  what  one  red  light  signified  when  dis- 
played in  the  public  thoroughfare  thus,  plain- 
tiff attempted  to  prove  that  it  was  the  custom 
which  obtained  in  the  dty  of  Mexico,  as  well 
as  tbe  custom  which  obtained  In  other  neigh- 
boring towns,,  to  display  one  light  only  when 
the  danger  was  at  or  Immediately  about  the 
signal,  and  that,  when  the  entire  street  was 
withdrawn  from  the  public,  three  or  more 
signals  were  displayed,  one  at  djtber  side 
of  the  street  and  one  In  the  center.  Tbe 
court  excluded  the  offer  of  proof  as  made, 
and  ruled  that  the  plaintiff  could  only  show 
what  had  been  the  custom  In  the  city  of 
Mexico.  Exception  was  saved  thereto.  The 
court's  rallng  in  this  respect  was  error,  for 
which  the  case  should  be  reversed.  It  is 
true  that  custom  or  usage  cannot  well  Justi- 
fy a  negligent  act,  and  evidence  of  such  a 
custom  or  usage  Is  osaally  inadmissible  for 
that  purpose,  and  evidence  of  a  custom  or- 
dinarily is  inadmissible  to  show  negligence. 
But  tbe  law  is  well  settled  to  the  effect  that 
the  al>sence  of  the  usual  and  customary  pre- 
cautions at  a  known  place  of  danger  may 
sometimes  be  shown  as  bearing  upon  the 
issue  of  negligence  or  contributory  negli- 
gence. Evidence  of  this  nature  bears  upon 
the  question  of  reasonable  care  on  the  part 
of  the  defendant  as  tending  to  show  what 
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ordinarily  prudent  persons  do  under  like  cir- 
cumstances, and,  wbile  a  compliance  with 
such  custom  might  not  necessarily  exonerate 
the  defendant  or  a  noncompliance  inculpate 
the  defendant  on  the  score  of  negligence,  the 
showing  whether  or  not  the  defendant  acted 
as  ordinary  prudence  dictated  to  others  in 
like  circumstances  is  material  for  the  consid- 
eration of  the  Jury  in  determining  the  ques- 
tion of  negligence  Involved.  And  it  is  said  to 
be  likewise  admissible  for  the  purpose  of  de- 
termining the  question  of  plaintiffs  contribu- 
tory negligence,  and  enlightening  the  Jury  as 
to  what  he  was  to  understand  from  certain 
signals  and  what  should  be  the  course  of  his 
conduct  upon  seeing  them  displayed.  Gilles- 
pie Co.  V.  Gumming,  62  N.  J.  Law,  370,  41 
Atl.  693,  863,  Is  precisely  in  point  on  this 
question,  and  Is  well  worthy  of  consideration. 
See,  also,  3  Elliott  on  Evidence,  f  2502;  John- 
son V.  Llghtsey,  34  Ala.  169-173,  73  Am.  Dec. 
430;  Hunt  y.  Hurd,  88  Fed.  683,  39  a  C.  A. 
226;  Olsen  v.  North  Pac.  Lumber  Co.,  119 
Fed.  77,  55  C.  0.  A.  665;  C.  &  A.  By.  Co.  v. 
Harrington,  192  111.  9,  61  N.  B.  622. 

It  Is  insisted,  however,  on  the  part  of  the 
defendant,  that,  even  though  the  court  erred 
in  excluding  the  evidence  mentioned,  the  mat- 
ter is  not  open  for  review  here  for  the  rea- 
son defendant's  counsel  failed  to  make  a  di- 
rect profTer  of  the  proof  after  the  court  had 
ruled  upon  the  question  by  saying.  In  sub- 
stance: "I  offer  to  prove,  etc.,  by  this  wit- 
ness," etc.  Now,  the  rule  invoked  in  this 
behalf  does  not  go  to  the  extent  suggested. 
It  is  true  that  the  party  offering  evidence 
must  show  in  the  appellate  court  clearly  what 
he  offered  to  prove  and  Its  relevancy  before 
he  will  be  entitled  to  have  the  action  of  the 
trial  court  in  excluding  bis  offer  reviewed. 
The  doctrine  obtains  as  parcel  of  the  rule 
that  the  circuit  court  is  presumed  to  have 
acted  rightly  in  the  matter,  and  the  burden 
rests  upon  the  party  asserting  error  to  make 
it  so  appear.  However  this  may  be,  it  Is  not 
In  every  case  of  rejected  testimony  that  the 
party  Is  concluded  by  failing  to  state  what 
he  expects  to  prove;  for  if  the  question  pro- 
pounded and  the  trend  of  the  examination 
clearly  indicate  and  disclose  that  the  answer 
will  be  pertinent  and  material,  the  matter  is 
open  for  review  in  the  appellate  court  State 
ex  rel.  Farwell  v.  Leland,  82  Mo.  260;  Aull 
Say.  Bank  v.  Aull's  Adm'r,  80  Mo.  199;  Jack- 
son V.  Hardin,  83  Mo.  175.  It  appears,  bow- 
ever,  in  the  record  that  plaintiffs  counsel 
stated  that  he  desired  to  prove  an  affirmative 
answer  to  each  of  the  questions  propounded, 
and  this  is  certainly  sufficient  on  the  ques- 
tion. As  the  case  will  have  to  be  retried.  It  is 
proper  to  suggest  that  we  entertain  no  doubt 
whatever  upon  the  proposition  that  there  was 
sufficient  evidence  for  the  court  to  submit  to 
the  Jury  the  question  of  plaintiff's  contribu- 
tory negligence.  Although  the  proof  Is  mea- 
ger upon  that  score,  It  is  certainly  a  question 
for  the  Jury  as  to  whether  or  not  plaintiff 
acted  with  ordinary  prudence  by  driving  up- 


on a  street  without  closely  scrutinizing  the 
situation  after  having  discovered  one  danger 
signal  displayed  therein. 

For  the  reasons  stated,  the  Judgment  will 
be  reversed,  and  the  cause  remanded. 

BLAND,  P.  J.,  and  GOODE,  J.,  concur. 


INTERNATIONAL  TEXT-BOOK  CO.  t. 
TOUNT. 

(St.  Louis  Court  of  Appeals.     Missouri.     Feb. 
18,  1906.) 

L  CoNTBACTS— Form  and  Contents. 

Where  a  contract  with  a  correspondence 
school  had  the  signatures  of  the  parties  on  the 
first  page,  but  there  were  four  pages  followine, 
containing  promises  by  the  company  to  furnisn 
Or  lend  several  books,  charts,  etc.,  with  differ- 
ent courses  of  study,  and  a  question  with  the 
student's  answer  written  In,  and  containing  oth- 
er clauses  binding  on  both  the  company  and  stu- 
dent, the  contract  was  composed  of  all  the 
pages. 

2.  AppeaI(— RKvnrw— Pkesumptions. 

Where,  In  an  action  on  a  contract  tried  by 
the  court  who  found  for  defendant,  the  theory 
of  the  trial  did  not  appear  in  the  record,  the 
judgment  will  not  be  affirmed  on  the  presump- 
tion that  the  court  found  the  issues  for  de- 
fendant because  it  did  not  believe  plaintiS  was 
entitled  to  recover,  but  if,  on  the  entire  evi- 
dence, no  defense  appeared  nor  any  inference 
against  plaintifTB  right  to  recover,  the  judg- 
ment will  be  reversed. 

3.  Contracts  — Action  —  Evidence  —  Ques- 
tion FOB  JURT. 

A  contract  in  suit  could  not  properly  be 
admitted  until  some  evidence  was  adduced  tend- 
ing to  prove  it  had  been  executed  by  the  defend- 
ant, and,  after  such  prima  facie  evidence  had 
been  offered  and  the  contract  admitted,  if  its 
execution  was  disputed  by  defendant,  its  execu- 
tion then  became  a  question  of  fact. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dlg.- 
vol.  11,  Contracts,  i§  161,  170.] 

4.  Same. 

Where  plaintiff  sued  on  a  contract  consist- 
ing of  several  pages,  and  a  single  page  attached 
to  the  deposition  of  one  of  its  witnesses  was 
not  a  copy  of  the  full  instrument  signed  by  de- 
fendant, such  witness'  testimony  failed  to  iden- 
tify the  contract. 

6.  Appeal  and  Error— Disposition  of  Catibb 
— Reveesai,. 

In  an  action  on  a  contract  tried  to  the 
court,  the  record  on  appeal  from  a  judgment  for 
defendant  showed  that,  on  objection  by  defend- 
ant to  the  contract  as  evidence,  the  court  ad- 
mitted it  pending  the  presentation  of  an  au- 
thority by  plaintiff,  and  it  did  not  appear  that 
it  was  afterwards  excluded.  The  court  refused 
to  give  a  declaration  of  law  that  plaintiff  could 
not  recover,  but,  after  reserving  the  case,  found 
a  verdict  for  defendant.  Held  that,  the  contract 
having  been  admitted  and  the  declaration  of  law 
refused,  the  plaintiff  was  entitled  to  have  the 
contract  considered  as  part  of  the  evidence,  and 
as,  when  so  considered,  there  was  no  Inference 
from  the  evidence  on  which  a  verdict  could  he 
given  for  defendant,  the  judgment  will  be  re- 
versed. 

Appeal  from  Hannibal  Court  of  Oommon 
Pleas ;  David  H.  Eby,  Judge. 

Action  by  the  International  Text-Book 
Company  against  L.  Q.  Tount.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed. 
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CbaB.   B.  Rendlen,  for  appellant     E.  W. 
NebMw,  for  respondent 

GOODE.  J.  This  action  was  begun  before 
a  Justice  of  the  pe&ce  to  recover  a  balance  al- 
lied to  be  due  on  a  contract.  PlalntlfT  la  an 
incorporated  company,  witb  Its  chief  office  at 
Scranton,  Pa.  It  Is  the  proprietor  of  the  In- 
ternational Corresiwndence  Schools,  and  fur- 
nishes Instruction  by  correspondence  In  a 
large  number  of  courses.  Defendant  applied 
to  it  on  March  21,  1903,  for  a  course  in  me- 
chanical drawing  and  mathematics,  agreeing 
to  pay  therefor  $84,  less  20  per  cent.,  $5  to 
be  paid  at  the  time  of  signing  the  contract 
and  |5  every  month  thereafter  nntil  the  price 
was  paid  In  full.  This  charge  covered  in- 
struction in  the  courses  of  study  selected  by 
defendant  until  be  was  qualified  to  receive  a 
diploma,  postage  on  instruction  papers,  ex- 
amination questions,  drawing  plates,  and  cor- 
rected work.  The  contract  consisted  of  four 
pages  of  printed  matter,  and  was  filled  with 
a  mass  of  details  and  particulars.  Including 
sundry  directions  as  to  the  numerous  scholar- 
ships and  courses  of  study  furnished  by 
plaintiff  In  Its  international  correspondence 
schools.  It  Is  out  of  the  question  to  give 
place  In  our  opinion  to  this  elaborate  docu- 
ment with  its  many  clauses  and  paragraphs, 
most  of  which  were  directions  to  persons  tak- 
ing scholarships  about  their  duties  and 
courses,  and  statements  of  what  books  and 
other  material  the  company  would  furnish. 
The  contract  was  filed  with  plaintiff's  com- 
plaint before  the  Justice  of  the  peace,  where 
the  case  was  tried  and  afterwards  appealed 
to  the  circuit  court,  and  again  tried  before 
the  court  without  a  Jury  and  a  verdict  found 
(or  defendant  Tount  paid  installments  on 
the  price  of  bis  scholarship  amounting  to 
$17.50,  and  then  wrote  the  following  letter: 
'*Hannlbal,  Mo.  14,  4,  05.  International 
Cors.  School — Gents:  As  I  have  got  in  the 
rear  on  my  payments  on  account  of  sickness 
of  my  family,  I  don't  see  how  I  can  make 
any 'payments  In  the  near  future,  and  will 
say  I  have  never  given  the  study  one  min- 
ute's time.  I  have  paid  in  $17.50,  and  will 
pay  your  agent  $2.50  more  and  deliver  to 
him  the  outfit  as  I  am  unable  to  make  fur- 
ther payments.  I  will  make  the  school  a 
present  of  that  Respt  {Signed]  L.  Q. 
Yount"  Plaintiff  refused  to  release  Yount 
on  the  payment  of  $2.50  more,  and,  as  be 
made  no  more  payments,  this  action  was  In- 
stituted to  recover  the  balance  due,  alleged 
to  be  $49.70.  Much  of  the  evidence  consisted 
of  depositions  of  plalntlCTs  officials  and  docu- 
menta.  Including  the  contract  the  charter  of 
the  company,  and  other  written  and  printed 
matter.  Yount's  subscription  for  a  scholar- 
ship was  taken  by  an  agent  of  plaintiff  by  the 
name  of  Ingbam,  and  this  agent's  signature 
appears  on  the  fourth  page  of  the  contract 
as  does  also  the  name  of  C.  J.  Armstrong, 
who  appears  to  be  anotber  ag^nt  of  the  plain- 


tiff company.  The  contract  was  stamped 
"O.  K."  on  the  last  page  by  one  Macnell; 
but  who  Macnell  is  does  not  appear.  On  the 
back  of  the  contract  appears  the  name  of  A. 
B.  Welkman,  designated  as  "Assistant  Su- 
perintendent" The  proof  is  that  on  receipt 
of  the  contract  by  the  home  office  of  the 
company  In  Scranton.  Tonnt  was  enrolled 
for  a  scholarship  In  the  mechiinlcal  drawing 
and  mathematical  course  at  the  net  price  of 
$67.20.  Shortly  after  receipt  of  the  applica- 
tion or  contract  signed  by  Yount,  the  com- 
pany sent  him  instruction  papers  and  draw- 
ing plates.  Yount  returned  no  work  for  cor- 
rection as  he  was  erpected  to  do,  and  was 
written  to  by  the  company  in  regard  to  this 
fact,  but  made  no  reply.  It  seems  the  real 
name  of  the  defendant  is  D.  L.  Yonnt  in- 
stead of  L.  Q.  Yount  the  name  by  which  he 
was  sued  and  which  appears  in  all  the  docu- 
ments and  correspondence  in  the  case.  This 
mistake  arose  from  the  initials  In  Yount's 
signature  to  the  contract  being  so  formed  as 
to  resemble  L.  Q.  The  mistake  in  his  Initials 
is  alluded  to  in  the  bill  of  exceptions;  but 
we  do  not  see  that  any  point  was  made  about 
It  at  the  trial,  or  wherein  It  is  material. 
The  evidence  introduced  by  plaintiff  showed 
the  acceptance  of  Yount's  contract  or  applica- 
tion by  the  company,  the  fu'Tnishing  of  the 
papers  agreed  to  be  furnished,  the  amount 
paid  by  Yount,  and  the  balance  due.  At  tb* 
conclusion  of  the  testimony  for  plaintiff  de- 
fendant's counsel  Interposed  a  demurrer  to 
the  evidence,  or  rather  a  declaration  of  law 
asking  the  court  to  declare  that  under  the 
law  and  the  evidence,  the  verdict  should  be 
given  for  the  defendant  This  declaration 
the  court  refused,  and  the  defendant  rested 
without  putting  in  any  evidence.  The  court 
took  the  case  under  advisement,  and  after- 
wards found  the  issues  for  defendant  en- 
tered judgment  accordingly,  and  plaintiff  ap- 
pealed. 

This  case  has  been  presented  to  us  in  such 
a  manner  that  we  have  been  unable  to  as- 
certain the  theory  on  which  the  court  gave 
Judgment  for  defendant  Stress  appears  to 
be  laid  in  the  briefs  for  defendant  on  the  sup- 
posed failure  of  plaintiff  to  Identify  the  con- 
tract on  which  the  suit  was  brought  What 
occurred  in  this  regard,  as  shown  by  the  bill 
of  exceptions,  is  that,  when  the  contract  orig- 
inally filed  before  the  Justice  of  the  peace 
was  offered  In  evidence,  it  was  objected  to  by 
defendant's  counsel  as  being  insufficient,  not 
admissible  under  the  pleadings,  and  for  the 
further  reason  that  it  was  not  sufficiently 
identified.  The  court  inquired  what  counsel 
meant  by  "not  sufficiently  identified,"  and 
counsel  answered  It  was  not  shown  to  be  the 
contract  of  the  defendant  Thereupon  the 
court  sustained  the  objection,  and  plaintiff 
excepted,  and  asked  leave  to  present  an  au- 
thority. The  court  then  said  be  would  over- 
rule the  objection  pending  the  presentation 
of  the  autborlty,  and  to  this  ruling  the  de- 
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fendant  excepted.  PlaintUTB  counsel  read 
the  contract  In  evidence;  and,  so  far  as  ap- 
pears from  the  bill  of  exceptions,  It  was  not 
excluded  afterwards  or  the  original  ruling 
admitting  It  In  evidence  changed.  Attached 
to  the  deposition  of  one  of  the  officers  of 
plaintiff  company  was  what  purported  to  be 
a  copy  of  the  contract,  and  was  identified  as 
a  copy  by  the  officer  giving  the  deposition, 
Harry  S.  Robinson,  chief  of  the  correspond- 
ence department  of  the  company.  Counsel 
objected  to  this  document,  for  the  reason 
that  it  had  not  been  properly  Identified  or 
the  signature  of  the  defendant  identified, 
which  objections  were  overruled  by  the  court. 
The  contract  Introduced  In  connection  with 
the  deposition  consisted  only  of  the  first  of 
the  four  pages  of  the  printed  form  signed  by 
Tount  Yount's  signature  appears  on  the 
first  page,  and  it  Is  the  contention  of  plaln- 
tilTs  counsel  that  the  entire  contract  Is 
contained  on  the  first  page,  and  the  three 
remaining  pages  are  only  directions  and  In- 
formation to  students  and  other  matters  not 
constituting  part  of  the  contract.  We  do  not 
accept  this  view,  for  the  other  pages  contain 
ingredients  of  the  contract,  promises  by  the 
company  to  furnish  or  lend  certain  bool^s, 
charts,  etc.,  with  the  different  courses  of 
study;  and  also  this  question  with  Tount's 
answer  written  in  the  blanl:  space  after  the 
question:  "Do  you  wish  to  start  your  course 
with  the  regular  papers?  Tes."  Other  claus- 
es are  contained  In  the  three  pages  after  the 
first  one  which  are  binding  on  both  the  com- 
pany and  the  student,  and  we  have  no  doubt 
the  contract  as  a  whole  was  composed  of 
clauses  and  paragraphs  contained  on  the  four 
pages  of  the  printed  form.  The  case  was  In- 
stituted before  a  justice  of  the  peace,  no  an- 
swer was  filed,  and  no  declarations  of  law 
were  asked  in  the  circuit  court;  hence  the 
great  difficulty  of  understanding  the  theory 
on  which  It  was  decided. 

Defendant's  counsel  Insists  the  judgment 
should  be  affirmed  for  this  reason:  It  is  to 
be  presumed  the  court,  sitting  as  a  jury, 
found  the  issues  for  defendant,  because,  on 
the  entire  evidence,  the  court  did  not  believe 
plaintiff  was  entitled  to  recover.  But  if  on 
the  entire  evidence  no  defense  appears,  nor 
any  inference  against  plaintifTs  right  to  re- 
cover the  balance  due  on  the  contract,  the 
Judgment  must  be  reversed.  The  undisputed 
evidence  shows  plaintiff  accepted  Yount's  ap- 
plication for  a  scholarship  and  supplied  him 
with  such  material  as  the  company  was  re- 
quired by  the  terms  of  the  contract  to  fur- 
nish. This  material  he  retained  and  entered 
on  the  execution  of  the  contract  by  making 
payments  from  time  to  time;  for  he  had 
paid  $17.50  when  he  requested  to  be  released 
from  further  payments,  assigning,  as  the  rea- 
son for  his  request,  inability  to  make  further 
payments  on  account  of  illness  in  his  fam- 
ily. One  perplexity  about  fhe  case  is  the  re- 
fusal of  the  c6urt  to  give  a  declaration  of 
law  to  the  tfect  that  plaintiff  was  not  en- 


titled to  recover.  This  ruling  indicates  the 
court  believed  a  prima  facie  case  was  made ; 
but  drew  from  the  evidence  some  Inference 
of  fact  against  the  prima  fade  case,  and  on 
such  Inference  determined  the  issues  In  favor 
of  defendant  The  refusal  to  give  said  dec- 
laration of  law  Is  Incompatible  with  the  view 
that  the  court  believed  the  contract  had  not 
been  sufficiently  Identified  to  be  admitted  in 
evidence.  It  could  not  properly  be  admitted 
until  some  evidence  was  adduced  tending  to 
prove  it  had  been  executed  by  Yount  Lewin 
V.  DiUe,  17  Mo.  64;  Grady  v.  Insurance  Co.. 
60  Mo.  116.  After  such  prima  facie  evidence 
had,  in  the  opinion  of  the  court,  been  offered 
and  the  contract  admitted,  if  its  execution 
by  defendant  was  disputed,  it  then  became  a 
question  for  the  court,  as  trier  of  the  fact, 
to  determine  whether  he  had  executed  It. 
Grady  v.  Insurance  Co.,  60  Mo.  116.  If  tb6 
court  deemed  the  evidence  of  its  execution 
by  defendant  Insufficient  to  let  it  in  as  proof. 
Its  temporary  admission  pending  the  citation 
of  an  authority  by  plaintiff's  counsel  should 
have  been  changed  by  excluding  it  from  the 
evidence;  or,  if  this  was  not  done,  a  declara- 
tion of  law  in  the  nature  of  a  demurrer  to 
the  evidence  was  proper.  If  the  court  con- 
cluded no  prima  facie  proof  of  its  execution 
was  shown.  We  concede  defendant's  ptopo- 
sitlon  that  the  single  page  attached  to  the 
deposition  of  Robinson  and  identified  by 
him  as  the  contract  was  not  a  copy  of  the 
full  Instrument  signed  by  defendant  and 
sued  on;  and  hence  Robinson's  testimony 
failed  to  identify  the  contract  In  suit  Pos- 
sibly the  testimony  of  J.  H.  Ellis,  an  employ^ 
of  the  plaintiff  company  at  Hannibal,  was 
sufficient  to  render  the  instrument  sued  on 
admissible.  Ellis  swore,  In  effect,  he  took 
the  name  attached  to  the  instrument  in  suit 
to  be  Yount's  signature,  but  would  not  swear 
it  was  his  signature.  He  also  swore  he  call- 
ed on  Yoimt  several  times  about  the  con- 
tract and  asked  him  the  amount  due;  that 
Yount  said  be  had  received  the  books  and 
papers  sent  by  the  company  when  It  received 
the  contract,  but  would  not  pay  the  balance 
due.  This,  at  best,  is  weak  proof;  but  the 
admission  of  the  instrument  left  the  record 
in  this  shape:  The  trial  court  admitted  In 
evidence  the  full  contract  declared  on.  Sub- 
sequently it  refused  to  declare  as  a  matter 
of  law  that  plaintiff  under  the  law  and  the 
evidence  was  not  entitled  to  recover,  and, 
after  reserving  the  case  for  conslderatl(»i, 
found  a  verdict  for  defendant.  On  no 
theory  which  has  occurred  to  us  was  this 
verdict  Justified,  unless  the  court  held  that 
in  law  plaintiff  had  adduced  sufficient  proof 
of  the  execution  of  the  contract  by  Yoimt  to 
render  it  admissible  as  evidence,  but  found, 
as  trier  of  the  fact,  that  Yount  did  not  exe- 
cute it  But  this  conclusion  Is  so  contrary 
to  all  the  facts  in  evldaice  as  to  be  unwar- 
ranted. 

The  only  question  possible  is  purely  techni- 
cal ;  not  whether  Yount  signed  the  contract. 
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bat  whether  plaintiff  made  prima  facie  proof 
of  bis  signature,  so  as  to  let  the  instrument 
In  as  evidence.  In  view  of  Yonnt's  letter 
and  his  talk  with  Ellis,  a  finding  against  the 
execution  of  the  contract  would  have  been 
so  opposed  to  the  testimony  that  it  Is  unrea- 
sonable to  conclude  the  court  sitting  as  a 
Jury  so  found;  and,  indeed,  such  a  finding  Is 
not  asserted  by  defendant's  counsel.  The 
court  may  have  concluded,  after  refusing  a 
demurrer  to  the  evidence  and  before  finding 
a  verdict  that  prima  facie  proof  of  defend- 
ant's signature  bad  not  been  made,  and  that 
the  admission  of  the  contract  was  en'oneous. 
Inasmuch  as  it  had  been  received  in  evi- 
dence, and  the  court  had  refused  to  declare 
adversely  to  plaintiff's  case  as  a  matter  of 
law,  thereby  affording  an  opportunity  for  a 
nonsuit  and  another  action,  a  verdict  against 
plaintiff  on  the  theory  that  the  execution  of 
the  contract  was  not  sufficiently  proved  to 
malce  it  admissible  in  evidence,  thus  cutting 
plaintiff  off  from  a  nonsuit,  is  claimed  by 
counsel  to  have  operated  as  a  harmful  sur- 
prise. Defendant's  counsel  say  the  court  had 
openly  excluded  the  instrument;  but,  while 
the  court  ruled  at  first  against  its  admission, 
it  was  admitted  and  not  afterwards  exclud- 
ed, and  that  it  was  in  evidence  was  Implied 
in  tbe  court's  refusal  to  deiHare  plaintiff 
could  not  recover.  As  tbe  contract  had  been 
admitted  and  a  demurrer  to  tbe  whole  evi- 
dence refused,  plaintiff  was  entitled  to  have 
the  contract  considered  by  the  trier  of  the 
facts  as  one  of  the  facts — that  Is,  as  part  of 
the  evidence — and,  it  and  all  the  other  facts 
being  taken  Into  consideration,  we  can  per- 
ceive no  Inference  from  them  on  which  a 
verdict  could  be  given  for  the  defendant 

Tbe  judgment  Is  reversed  and  the  cause 
remanded.    All  concur. 


STATD  V.  DAVIS. 

(St.  Louis  Conrt  of  Appeals.     Missouri.    Feb. 

18,  1908.) 

1.  iNTOXICATinO   LlQUOBS  —  iNOICmiENT   AND 

IjiTFOKMATioR— Setting  Out  Wbittkn  Mat- 
ter. 

To  set  oat  a  prescription,  according  to  its 
tenor,  in  an  information,  under  Rev.  St.  1899, 
i  3050  [Ami.  St.  1906,  p.  1750],  making  a  phy- 
sician Issning  a  prescription  for  intoxicating 
liquor  to  l>e  used  otherwise  than  for  medicinal 
pnrposes  guilty  of  a  misdemeanor,  imports  an 
exact  copy. 

2.  Same  —  OrraHSES  —  "Pbescbiptions"     bt 

Rev.  St  1880,  |  3050  [Ann.  St  1906,  p. 
1760],  makes  any  plijrRician  who  shall  issue  a 
prescription  for  intoxicating  liquor  to  be  used 
otherwise  than  for  medicinal  pnrposes  guilty  of 
a  misdemeanor.  Section  3047  Jipage  1746]  for- 
bids a  druggist  to  sell  intoxicatmg  liquor  in  any 
quantity  of  less  than  four  gallons,  except  on  a 
written  prescription  from  some  physician,  stat- 
ing the  name  of  the  person  for  whom  prescribed, 
and  that  such  intozicatinft  liquor  is  prescribed 
as  a  necessary  remedy.  BeUL  that  a  prescrip- 
tion issued  by  a  physician  for  one  quart  of 
whisky"  dated  and  signed  by  him,  was  not  a 
prescription  witliin  section  3047,  and  was  not 
even  good  as  a  written  order  for  intoxicating 


liquor,  and  hence,  furnishing  no  authoritv  to 
a  druggist  to  sell  intoxicating  liquor,  the  Issu- 
ance thereof  was  not  a  violation  of  section  3060. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  p.  6521.] 

Appeal  from  Circuit  Court  Stoddard  Coun- 
^ ;  W.  N.  Evans,  Judge. 

G.  R.  A.  Davis  was  convicted  of  violation 
of  Rev.  St  1899,  |  3060,  makbig  any  physi- 
cian who  shall  Issue  a  prescription  for  intox- 
icating liquor  to  be  used  otherwise  than  for 
medicinal  purposes  guilty  of  a  misdemeanor, 
and  be  appeals.  Reversed  and  remanded, 
with  directions  to  quash  the  Information. 

Jas.  Orchard  and  T.  L.  Manldin,  for  ap- 
pellant   W.  L.  Hodge,  for  the  Stata 

BLAND,  P.  J.  The  prosecuting  attorney 
of  Stoddard  county  filed  an  Information 
against  defendant  containing  96  counts,  in 
each  of  which  defendant  is  charged  with  a 
violation  of  section  3050,  Rev.  St  1899  [Ann. 
St  1906,  p.  1750]  of  the  act  concerning  drug- 
gists. The  first  count  of  the  information  la 
as  follows:  "State  of  Missouri  v.  6.  B.  A. 
Davis,  Defendant  In  the  Circuit  Court  of 
Stoddard  County,  Missouri.  Septeml)er  Term, 
1905.  W.  L.  Hodge,  prosecuting  attorney  with- 
in and  for  the  county  of  Stoddard  and  state 
of  Missouri,  upon  his  oath  of  oflBce  and  upon 
his  knowledge,  information,  and  belief,  in- 
forms tbe  court  that  O.  R.  A.  Davis,  being 
ttien  and  there  a  licensed  and  registered  phy- 
sician in  said  county  and  state  did  on  the 
twelfth  day  of  September,  1906,  at  said  coun- 
ty and  state,  unlawfully  make  and  issue  a 
certain  prescription  to  one  O.  B.  Miller  for 
a  certain  quantity  of  intoxicating  liquors,  to 
wit  one  quart  thereof,  which  said  prescrip- 
tion was  and  is  of  the  tenor  following,  to 
wit:  'Bearing  date  the  twelfth  day  of  Sep- 
tember, 1905,  for  one  quart  of  whislcy.  [Sign- 
ed] A.  Davis,  M.  D.' — and  was  Issued  by  said 
O.  B.  A.  Davis  as  aforesaid  for  the  unlawful 
purpose  of  enabling  the  said  O.  B.  Miller  to 
obtain  said  intoxicating  liquor  to  be  used 
otherwise  than  for  medicinal  purposes,  to 
wit  to  be  used  and  drunk  as  a  beverage, 
agabist  the  peace  and  dignity  of  the  state. 
W.  L.  Hodge,  Prosecuting  Attorney."  All 
the  other  counts,  except  as  to  date  of  inre- 
Bcriptlon,  are  an  exact  copy  of  the  first  one. 
Defendant  moved  the  court  to  quash  eadi 
and  every  count  of  tlie  information,  on  tbe 
ground  that  It  failed  to  charge  any  offense 
known  to  the  laws  of  the  state.  The  motion 
to  quash  was  overruled,  and  defendant  was 
put  upon  his  trial,  which  resulted  In  a  ver- 
dict of  not  guilty  on  counts  Nos.  3,  4,  14,  16, 
90,  and  95,  and  a  verdict  of  guilty  on  all  tbe 
other  counts.  A  judgment  was  rendered  on 
the  verdict  from  which  defendant  appealed. 

The  case  Is  here  on  the  record  proper,  and 
the  sole  question  presented  for  decision  is 
whether  the  court  erred  In  overruling  defend- 
ant's motion  to  quash  the  information  on  the 
ground  that  it  stated  no  offense  known  to 
the  laws  of  the  state.    Tbe  section  (3050)  on 
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wbidi  the  tntormatton  Is  bottomed  provides: 
"Any  physician,  or  pretended  physician,  who 
shall  make  or  issue  any  prescription  to  any 
person  for  Intoxicating  liquors  in  any  quan- 
tity,  or  for  any  compound  of  which  such  liq- 
nors  shall  form  a  part,  to  be  used  otherwise 
than  for  medicinal  purposes,  or  who  shall  is- 
sue more  than  one  prescription  at  the  same 
time  to  any  one,  for  Intoxicating  liquors,  or 
for  any  compound  of  which  such  liquors  shall 
become  a  part,  or  who  shall  make  or  issue 
any  prescription  contrary  to  any  existing 
law,  shall  be  deemed  guilty,"  etc.  Section 
304T  [page  1746]  of  the  act  provides:  "No 
druggist,  proprietor  of  a  drug  store  or  phar- 
macist shall,  directly  or  Indirectly,  sell,  give 
away  or  otherwise  dispose  of  alcohol  or  in- 
toxicating liquors  of  any  kind  in  any  quan- 
tity less  than  four  gallons  for  any  purpose, 
except  on  a  written  prescription,  dated  and 
signed,  first  bad  and  obtained  from  some  reg- 
gularly  registered  and  practicing  physician, 
and  then  only  when  such  physician  shall 
state  in  sacb  prescription  the  name  of  the 
person  for  whom  the  same  Is  prescribed,  and 
that  such  intoxicating  liquor  is  prescribed 
as  a  necessary  remedy,"  etc.  To  comply  wtlh 
the  requirements  of  this  section,  the  prescrip- 
tion must  be  in  writing.  It  must  be  dated 
and  signed  by  a  regular  registered  and  prac- 
ticing physician,  must  contain  the  name  of 
the  person  for  whom  the  intoxicating  liquor 
is  prescrll)ed,  and  state  that  such  intoxicat- 
ing liquor  Is  prescribed  as  a  necessary  rem- 
edy. The  so-called  prescriptions  set  out  in 
the  several  counts  of  the  Indictment  are  set 
out  according  to  their  tenor,  which  imports 
an  exact  copy.  State  v.  Pnllens,  81  Mo.  387 ; 
State  V.  Chinn,  142  Mo.  507,  44  S.  W.  245; 
State  T.  Townsend,  86  N.  C.  676.  The  pre- 
scription copied  in  the  first  count  Is  as  fol- 
lows :  "Bearing  date  the  twelfth  day  of  Sep- 
tember, 1905,  for  one  quart  of  whisky. 
[Signed]  A.  Davis,  M.  D."  The  tenor  of 
the  prescriptions  In  all  the  other  counts  of 
the  Information  is  like  this  one  except  as  to 
date.  A  prescription  conforming  to  the  stat- 
ute is,  in  law,  a  permission — a  sort  of  license 
— ^to  the  druggist  to  sell  the  Intoxicating  liq- 
uor therein  prescribed.  A  prescription  which 
does  not  conform  to  the  statute  does  not  au- 
thorize a  sale,  and  is  no  protection  to  the 
dmggist.  As  was  held  in  State  v.  Bowers, 
65  Mo.  App.  689:  "A  prescription  failing  to 
state  that  the  liquor  therein  described  was 
a  necessary  remedy  Is  no  defense  to  an  In- 
dictment against  a  druggist  for  selling  liq- 
uor." See,  also.  State  v.  Nixdorf,  46  Mo. 
App.  494.  The  so-called  prescriptions  copied 
In  the  several  counts  of  the  Indictment  fall 
far  short  of  the  requirements  of  the  statute. 
They  are  not  even  good  as  written  orders 
for  intoxicating  liquors,  for  the  reason  they 
are  drawn  on  no  one  and  in  favor  of  no  one. 
They  are  utterly  meaningless  and  devoid  of 
any  legal  force  or  effect  whatever,  and  fur- 
nished no  authority  to  a  druggist  to  sell  In- 
toxicating Uquor  to  any  <Hie.    The  informa- 


tion absolutely  falls  to  charge  any  offense 
under  the  section  of  the  statutes  on  whidi  it 
purports  to  have  been  g^rounded,  and  the  mo- 
tion to  quash  should  have  been  sustained, 
and  the  Indictment  quashed. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  circuit  court 
to  set  aside  the  order  overruling  the  motion 
to  quash,  and  to  sustain  the  motion  and 
quash  the  informatloa    All  concur. 


STATE  ex  rel.  MARTIN  et  al.  ▼.  WILSON 

et  al. 

(St  Louis  Court  of  Appeals.    Missouri.    Feb. 
18,  1906.) 

1.  ANiifAi.s— Running  at  Labob— Aoopnoir 
OF  Law. 

Rev.  St  1899,  c.  69,  art  2,  |  4783  [Ann. 
St  1906,  p.  2588],  relating  to  animals  runniog 
at  large,  provides  that  the  provisions  of  this 
article  are  hereby  suspended  until  a  majority  of 
the  legal  voters  of  any  county  voting  shall  de- 
cide to  enforce  the  same  in  such  county,  pro- 
vided that  only  a  majority  of  the  legal  voters 
voting  on  said  question  shall  be  necessary  to 
decide  its  adoption  or  rejection.  Section  4788 
[page  2589]  provides  that  any  five  townships  of 
a  county  may  join  in  a  petition  to  restrain  cer- 
tain animals,  and  that  said  petitioners  shall  not 
l>e  debarred  of  any  right  to  restrain  said  ani- 
mals if  a  majori^  of  the  qualified  voters  of 
said  townships  voting  shall  vote  in  favor  there- 
of. Held,  that  where  the  proposition  is  voted 
on  at  the  general  election  for  county  and  state 
officers,  in  order  to  l>e  adopted,  a  majority  of 
those  voting  for  the  county  and  state  o£Scers 
must  vote  in  favor  of  the  proposition. 

2.  Cebtiobabi— Who  Entitled. 

A  resident  and  owner  of  animals  has  such 
a  personal  interest  as  entitles  him  to  apply  for 
a  writ  of  certiorari  to  review  the  election  on  a 
proposition  to  restrain  animals  from  running  at 
large. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dis. 
vol.  9,  Certiorari,  |  44.] 

Appeal  from  Circuit  Oonrt,  Laclede  Omnty; 
L.  B.  Woodside,  Judge. 

Certiorari  in  the  name  of  the  state,  on  tbe 
relation  of  W.  H.  Martin  and  others,  against 
William  Wilson  and  others.  From  a  Judgment 
for  relators,  defendants  appeal.    Affirmed. 

I.  W.  Mayfield,  for  appellants.  Farris  & 
Fartis,  for  respondents. 

BLAND,  P.  J.  At  the  general  election  held 
on  November  6,  1906,  the  question  of  restrain- 
ing certain  stock  from  running  at  large  was 
submitted  to  the  qualified  voters  of  nnlon, 
Washington,  Lebanon,  Auglaize,  and  Smith 
townships,  in  tbe  county  of  Laclede,  Mo.  The 
returns  of  the  election  were  duly  canvassed, 
and  tbe  proposition  to  restrain  sheep,  swine, 
and  goats  from  running  at  large  in  said  town- 
ships was  declared  duly  ad<H>ted,  and  to  be 
In  force  from  and  after  November  14,  1906, 
the  date  the  notice  of  adoption  was  published. 
Relator,  a  citizen  of  the  United  States,  a 
qualified  voter  under  the  laws  of  the  state, 
and  a  resident  of  one  of  the  townships  named, 
presented  his  petition  to  Hon.  L.  B.  Woodside, 
judge  of  the  Laclede  circuit  court,  alleglns 
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that  the  election  by  which  It  was  claimed  the 
stock  law  had  been  adopted  in  said  townships 
ma  void,  for  the  reason  the  statutory  notice 
of  said  election  had  not  l>een  published  as  the 
law  directs,  and  that  the  proposition  was  de- 
feated f6r  the  further  reason  a  majority  of 
the  voters  voting  at  said  election  in  said  live 
townships  did  not  vote  in  favor  of  said  prop- 
osition, and  asked  that  a  writ  of  certiorari 
be  Issued  and  directed  to  the  defendant  Jus- 
tices of  the  county  court  of  Laclede  county, 
and  the  clerk  thereof,  commanding  them  to 
bring  Into  the  Laclede  circuit  court  the  ele^ 
tion  returns  and  all  their  books,  iwpers  and 
records  concerning  said  election.  The  writ 
was  duly  issued  and  served  on  defendants, 
wbo  appeared  and  moved  the  court  to  quash 
said  writ.  The  motion  to  quash  was  overrul- 
ed and  they  filed  their  return  to  the  writ. 
The  return  shows : 

"First :  Number  of  votes  cast  at  the  general 
election  November  8,  1906,  for  county  and 
state  officers  In  the  various  townships  are  as 
follows,  to  wit: 

Votes  cast  In  Union  towoshlp    4S1 

Votes  cast  In  Washington  townsbip   290 

Votes  east  In  Lebanon  township  txiS 

Votes  east  la  Auslals«  township  233 

Votes  cast  In  Smith  townsbip  14g 

Total    ._ 2,030 

'*Second:  Number  of  votes  cast  at  the  gem- 
erai  election  November  6,  1906,  on  restraining 
sheep,  swine  and  goats  from  running  at  large: 

Ko.  tor   No.  against 
or  Tea.        or  No. 

Votes  east  In  Union  township  237 121 

Votes  cast  In  Washington  township  73 ISO 

Votes  east  In  Lebanon  township  ...4St 118 

Votes  east  In  Auglaize  township  . .  .103 108 

Votes  east  IB  Smith  township S7 104 

M8  699" 

Relator  moved  for  Judgment  on  the  return, 
which  motion  the  court  sustained  and  render- 
ed judgment  In  his  favor. 

1.  Section  4783.  c.  6d,  art  2,  entitled  "Ani- 
mals Restrained  from  Running  at  Large"  (Rev. 
St  1800  [Ann.  St  1906,  p.  2588]),  provides: 
"The  provisions  of  tills  article  are  hereby  sus- 
pended in  the  several  counties  In  this  state, 
until  a  majorl^  of  the  legal  voters  of  any 
county  voting  at  any  general  or  special  elec- 
tion called  for  that  purpose,  shall  decide  to  en- 
force the  same  in  such  county:  Provided,  that 
only  a  majority  of  the  legal  voters  voting  on 
said  questloa  shall  be  necessary  to  decide  its 
adoption  or  rejection."  Section  4788  of  the 
article  [page  2589]  provides  as  follows: 
"Whenever  any  five  or  more  townships  in  one 
body  In  any  county  In  the  state  of  Missouri, 
by  a  petition  of  one  hundred  honsebolders,  not 
less  than  ten  of  whom  shall  be  from  any  one 
of  said  townships,  petition  the  county  court 
for  the  privilege  to  vote  oa  the  question  of 
restraining  horses,  mules,  asses,  cattle,  goats, 
swine  and  sheep  from  running  at  large,  the 
same  law,  governing  counties  Is  hereby  ap- 
plied to  said  townships,  and  said  petitioners 
shall  not  be  debarred  the  right  to  restrain 
said  animals  If  a  majority  of  the  qualified 
roters  of  said  tovrashlps,  voting  at  any  general 
108  8.W.-8 


or  special  election,  shall  vote  in  favor  of  so  re- 
straining such  animals.  Nothing  in  this  sec- 
tion shall  be  so  construed  as  to  debar  the  right 
of  restraining  any  two  or  more  species  of  such 
animals."  The  learned  circuit  Judge,  after 
reviewing  the  history  of  the  legislation  in  re- 
gard to  restraining  stock  from  running  at 
large,  said:  "As  the  law  now  stands,  the  stock 
law  may  be  adopted  in  a  county  by  a  majori- 
ty vote  of  those  voting  on  the  proposition, 
but  when  It  is  sought  to  adopt  it  in  town- 
ships, there  must  be  a  majority  voting  for  It 
of  the  voters  who  vote  at  the  election.  A 
similar  condition  is  found,  and  in  almost  the 
exact  terms,  in  the  constitutional  provisions 
as  to  the  adoption  and  repeal  of  the  town- 
ship organization  law.  Section  8,  art  0,  Const 
provides  that  the  law  can  be  adopted  by  the 
vote  of  a  majority  of  the  voters  voting  at  the 
election.  Section  9  provides  that  It  may  be 
repealed  by  a  majority  of  the  voters  voting  on 
the  proposition.  In  State  ex  rel.  Litson  v. 
McGowan,  188  Mo.  187,  39  8.  W.  771,  the 
Supreme  Court  draws  a  clear  distinction  be- 
tween the  two  propositions,  and  declares  that 
It  was  the  evident  Intention  to  require  less  in 
the  repeal  than  the  adoption  of  the  law.  Test- 
ed by  the  same  rule,  it  la  evident  that  the 
Legislature  intended  to  require  more  to  adopt 
the  stock  law  by  townships  than  by  counties ; 
that  is,  it  may  be  adopted  in  a  county  by  a 
majority  of  the  qualified  voters  wbo  vote  on 
the  proposition,  but  In  order  to  adopt  it  in 
five  townships,  there  must  be  in  favor  of  the 
proposition  a  majority  of  the  voters  voting  at 
the  election.  It  appears  by  the  return  to  the 
writ  of  certiorari  in  this  case  that  the  vote 
on  the  proposition  was  taken  at  the  general 
election  held  November  8,  1906,  and  that  there 
were  polled  at  such  election  2,030  votes,  of 
which  903  voted  in  favor  of  the  proposition. 
This  not  being  a  majority  of  the  voters  voting 
at  such  election,  the  law  was  not  adopted." 
We  fully  concur  in  the  views  of  the  learned 
circuit  Judge.  There  is  no  room  for  any  other 
or  different  construction  of  these  two  sections 
of  the  statute  without  writing-  something  In- 
to them  which  the  Legislature,  in  its  wisdom, 
saw  proper  to  leave  out. 

2.  The  contention  is  made  that  the  court 
erred  In  overruling  defendants*  biotlon  to 
quash,  for  the  reason  the  writ  nor  petition 
show  that  relator  had  any  special  Interest  in 
the  matter.  It  Is  alleged  in  the  petition  that 
relator  is  a  resident  of  Auglaize  township  and 
the  owner  of  sheep  and  swine,  and  has  a 
natural  and  financial  interest  In  the  range 
therein  and  an  Interest  In  opposition  to  the 
enforcement  of  the  stock  law.  The  rule  is 
that  the  writ  will  issue  at  the  suit  of  a  private 
person  if  the  injury  complained  of  Is  personal 
to  him  and  atfects  his  individual  rights.  4  Am. 
ft  Eng.  Glncy.  of  Law,  p.  162.  We  think,  under 
the  foregoing  allegations  of  personal  Interest 
and  injury,'  relator  had  a  right  to  maintain 
the  action,  and  that  the  motion  to  quash  was 
properly  overruled. 

The  judgment  is  affirmed.    All  concur. 
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HARRIS  T.  KNIGHTS  AND  liADIES  OF 
HONOR. 

(St  Louia  Gonrt  of  Appeala.     Bfiasoari.    Feb. 
18,  im.) 

1.  Insubarob— MtrrnAL  Benitit  IiiBUBA.Hcne 
— Acnions— Dbfbkbbb— Plbadhto. 

In  an  action  against  a  fraternal  benefit  or- 
der on  a  certificate  of  life  Inanrance,  the  defense 
that  the  person  whom  the  certificate  purported 
to  insure  never  became  a  member  of  the  or- 
der, because  of  bis  failure  to  present  himself  for 
another  medical  examination  after  an  illness  oc- 
carrln?  subsequent  to  hia  application  but  prior 
to  his  initiation,  as  leqalied  by  the  by-laws,  not 
having  been  specially  pleaded,  will  not  be  coa- 
sidered. 

2.  Sams— CoKTBAOT  —  Vamditt  —  Misbepbk- 

BBNTATIOR. 

Where  an  applicant  for  membership  in  a 
fraternal  benefit  order,  in  answer  to  a  question 
In  a  medical  ezaminauon  as  to  how  long  since 
he  had  been  attended  by  a  physician,  stated  that 
he  had  not  been  attended  within  five  years,  the 
fact  that  a  physician  removed  some  wax  from 
his  ear  without  being  requested  to  do  so,  and 
when  he  was  in  the  physician's  office  for  an- 
other purpose,  did  not  render  his  answer  untrue. 
[Ed.  Note. — For  cases  in  point,  see  (3ent  Dig. 
vol.  28,  Insurance,  i  1868.] 

3.  SaICB— AonONS— BVIDEWOB— SUTKICKNOT. 

In  an  action  on  a  benefit  certificate  In  a 
fraternal  benefit  order,  evidence  examined,  and 
Md  to  warrant  the  finding  of  the  jury  that  the 
answer  by  insured  in  his  application  to  a  ques- 
tion as  to  when  he  liad  previously  been  attended 
by  a  physician  was  true. 

[EA.  Note.— For  cases  in  pointy  see  Cent.  Dig. 
vol.  28,  Insurance,  S  2006.] 

Appeal  from  Circuit  Court,  Wayne  County ; 
Jos.  J.  Williams,  Judge. 

Action  by  Mary  A.  Harris  against  the 
Knights  and  Ladles  of  Honor.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

L.  R.  ThomBOn,  for  appellant  O.  h.  Mung- 
er  and  J.  B.  Meador,  for  respondent 

BLAND,  P.  J.  The  defendant  is  an  incor- 
porated fraternal  benefit  society  authorized 
to  do  business  in  this  state.  O.  C.  Harris  be- 
came a  member  of  the  order  about  April  6, 
1905,  on  which  date  defendant  Issued  to  him 
a  relief-fond  certificate,  whereby  defendant 
agreed  to  pay  plaintiff,  the  wife  of  said  O. 
0.  Harris,  out  of  the  relief  fund  of  the  order, 
a  sum  not  exceeding  $1,000,  on  the  death  of 
said  O.  C.  Harris.  On  Hay  23,  1905,  Harris 
died  of  typhoid  fever.  Defendant  refused  to 
pay  the  Insurance,  and  this  action  is  brought 
on  the  certificate  to  recover  the  amount  there- 
of ($1,000).  The  petition  is  in  the  ordinary 
form.  The  answer  admitted  the  Issuance  of 
the  certificate,  and  alleged:  That  Harris 
made  application  for  the  certificate,  which  ap- 
plication, as  well  as  the  by-laws  of  the  order, 
were  made  a  part  of  the  contract  of  Insur- 
ance, and  "that  in  said  application  to  par- 
ticipate In  the  relief  fund  of  the  defendant 
company  the  said  Harris  stated  that  be  was 
in  good  health,  which  said  statement  was 
false  and  not  true.  That  said  Harris  was  at 
the  time,  and  for  a  long  time  prior  thereto. 


suffering  from  chronic  nasal  catarrh,  and  gen- 
eral weakness  or  debility.  That  at  the  time 
of  making  of  his  said  application  there  was 
propounded  to  said  Harris,  by  the  medical 
examiner,  and  contained  in  his  said  medical 
certificate,  the  following  question :  'How  long 
since  yon  were  attended  by  a  physician,  or 
have  professionally  consulted  oneT  That  In 
answer  to  said  question  said  Harris  stated 
that  he  had  not  been  attended  by  or  profes- 
sionally consulted  a  physician  within  five 
years  prior  theret<^  and  which  said  answer 
end  statement  of  the  said  Harris  was  false 
and  not  true.  Defmdant,  further  answer- 
ing, states  that  the  said  O.  O.  Harris  did  not 
comply  with  the  by-laws  of.  the  defendant 
company  in  procuring  the  Issuing  to  him  of 
said  benefit  certificate,  by  reason  whereof  the 
same  never  became  operative,  and  was  and 
Is  null  and  void,  and  of  no  effect  against  this 
defendant"  and  denied  every  other  allegation 
of  the  i>etltlon.  The  r^Iy  put  at  Issue  the 
new  matter  In  the  answor.  The  verdict  was 
tor  plaintiff  for  the  amount  of  the  certificate. 
Defendant  Introduced  no  evidence  showing 
or  tending  to  show  that  O.  O.  Harris,  at  the 
time  of  making  his  application,  or  at  any 
other  time  prior  or  subsequent  thereto,  suf- 
fered from  either  acute  or  chronic  nasal  ca- 
tarrh, or  from  general  weakness  or  debility. 
To  show  that  Harris'  answer,  "Five  years," 
to  the  question,  "How  long  since  you  were 
attended  by  a  physician  or  have  professional- 
ly consulted  one?"  was  false,  defendant  of- 
fered Dr.  C.  H.  Joaea  as  a  witness,  who  testi- 
fied as  follows:  "Q.  State  whether  or  not  in 
June,  1903,  you  treated  him  [Harris]  as  a 
physician.  *  *  *  A.  I  did  not  treat  him 
for  any  physical  debility.  He  came  into  my 
office  complaining  of  a  pain  about  his  head, 
and  I  removed  from  his  ear  some  'serulUuous' 
accumulation.  Mr.  Thomason :  When  did  you 
say  this  was  done?  A.  June,  1903.  Q.  Did 
you  treat  him  at  that  time  as  a  physician? 
A-  Yes, sir."  Cross-examination:  "Q.  (By Mr. 
Munger).  What  was  the  nature  of  that  ail- 
ment— this  'serullmous'  accumulation?  What 
was  the  nature  of  that?  Was  It  liable  to 
develop  Into  some  kind  of  a  disease?  A. 
No,  sir;  it  was  an  accumnlatlon  of  wax  in 
his  ear  that  was  giving  him  some  pain  and 
bothering  his  hearing.  Q.  You  say  that  oft- 
en occurs?  A.  Well,  I  could  not  say  that  it 
often  occurs,  but  It  sometimes  does  occur.  Q. 
When  did  that  occur?  A.  June,  1903.  Q. 
Did  he  come  there  for  the  purpose  of  that 
treatment?  A.  He  came  In  to  settle  part  of 
his  bill,  and,  as  he  was  In  there,  he  just  hap- 
I)ened  to  mention  that  there  was  something 
wrong  with  his  bearing,  and  I  looked  at  it, 
and  that  was  the  reason  I  removed  it"  . 
Witness  also  testified  that  he  treated  Harris 
one  time  In  February,  1905,  for  the  la  grippe. 
The  evidence  shows  this  treatment  was  after 
Harris  had  made,  signed,  and  delivered  his 
application  for  insurance,  but  before  his  ini- 
tiation Into  the  order,  and  before  he  received 
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tbe  certificate  sued  on.  Section  8,  chapter  7, 
of  the  by-laws  of  the  order,  provides  as  fol- 
lows: "Applicants  for  relief  fund  member- 
ship, who  fall  to  reoelTe  the  degree  or  pay  the 
initial  assessment  within  thirty  days  from 
date  of  approval  of  their  medical  examloatlon, 
or  who  have  softered  any  bodily  injury,  or 
have  taken  sick  since  their  examination  by  the 
medical  examiner,  shall  be  required  to  submit 
to  another  medical  examination,  and  procure 
a  new  favorable  report,  from  the  subordinate 
and  supreme  medical  examiners  before  ad- 
mission Into  the  relief  fund  department  of 
the  order."  The  evidence  shows  that  Harris 
was  not  confined  to  bis  bed  by  the  attack  of 
la  grippe  In  February,  but  was  only  confined 
to  the  bouse  for  two  or  three  days,  and  then 
went  about  his  business.  He  was  sick  with 
typhoid  fever  about  three  weeks  before  he 
died.  Defendant  Insists  that  Harris  never 
became  a  member  of  the  order,  for  the  reason 
he  avoided  a  compliance  with  section  3,  supra, 
by  fraudulently  concealing  the  fact  that  he 
was  sick  in  February.  This  defense  is  not  In 
the  answer,  and  for  that  reason  Is  not  avail- 
able, and  we  doubt  if  the  evidence  was  suffi- 
cient to  have  warranted  tbe  court  to  have  sub- 
mitted this  defense  to  the  Jury  bad  it  been 
properly  pleaded.  The  whole  defense  rests 
upon  tbe  evidence  of  Dr.  Jones.  Does  it  show 
that  Harris  consulted  him  as  a  physician,  or 
tliat  the  doctor  treated  bim  within  the  mean- 
ing of  the  question  to  which  It  Is  alleged 
Harris  made  the  false  answer?  We  think 
not.  Dr.  Jones'  evidence  shows  that  Harris 
did  not  call  for  the  purpose  of  consulting 
him  professionally,  but  to  pay  a  bill,  and  cas- 
ually remarked  about  a  diflSculty  In  his  hear- 
ing, and  the  doctor,  without  being  requested 
to  do  so,  looked  Into  Harris'  ear  and  extract- 
ed an  accumulation  of  wax  therefrom.  Strict- 
ly speaking,  this  was  treatment  by  a  physi- 
cian. It  would  also  have  been  treatment  If 
the  doctor  had  pulled  a  silver  from  Harris' 
hand  or  foot,  or  removed  a  wild  hair  or  speck 
of  dirt  from  his  eye,  or  raised  the  corner  of 
an  ingrowing  toe  nail;  yet  no  one  would 
contend  that  any  of  these  things  would  be 
treatment  within  the  meaning  of  the  ques- 
tion contained  In  the  application  for  Insur- 
ance. This  question  should  be  construed  and 
the  answer  applied  In  the  light  of  the  many 
other  questions  in  the  application  concern- 
ing the  physical  and  functional  condition  of 
the  applicant  at  tbe  time  the  application  was 
made  and  in  times  past,  and  In  view  of  the  ul- 
timate fact  to  be  ascertained,  to  wit,  whether 
or  not  the  appliciint  was  a  desirable  or  unde- 
sirable risk  for  Insurance.  An  accumulation 
of  wax  in  the  ear  Is  not  an  uncommon  occur- 
rence, and  Is  not  evidence  tending  to  show 
the  presence  of  any  bodily  disease,  or  deprav- 
ed condition  of  the  system,  nor  Is  It  inconsist- 
ent with  sound  health.  But,  aside  from  any 
individual  opinion  of  the  matter,  the  court, 
at  defendant's  request,  submitted  to  the  Jury 
to  find  whether  or  not  Harris'  answer  was 


untrue,  by  giving  the  following  Instruction: 
"You  are  further  Instructed,  that,  If  you 
should  find  ftom  tbe  evidence  that  the  said 
O.  C.  Harris,  in  answer  to  a  question  pro- 
pounded to  him  in  his  medical  examination, 
stated  that  it  bad  been  five  years  since  be 
was  attended  by  a  physician,  or  bad  profes- 
sionally consulted  one,  and  that  said  state- 
ment was  not  true,  then  it  Is  immaterial 
whether  or  not  the  ailment  for  which  said 
Harris  was  attended  by  a  physician,  or  for 
which  he  consulted  one,  was  slight,  serious,  or 
merely  temporary.  The  plaintiff  cannot  re- 
cover in  this  cause,  and  your  verdict  will  be 
for  tbe  defendant." 

It  seems  to  us  the  dtfense  Is  trivial,  and 
the  Jury  having  found  it  to  be  without  merit, 
we  affirm  the  Judgment    All  concur. 


ZIBIHMB  V.  HARRIS  et  al. 

(St.  Louis  Court  of  Appeals.    Missouri.    Feb. 
18,  1908.) 

1.  Appxai,  akd  Ebbob—Rkvixw— Invited  Bb- 

BOB. 

A  party  may  not  complain  on  appeal  of  in- 
structions requested  by  himself. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Difr- 
vol.  3,  Appeal  and  Error,  {{  3802-3604.] 

2.  Sauk. 

Appellant  may  not  complain  of  instroc- 
tiona  given  at  the  request  of  die  opposite  party 
where  they  were  predicated  on  an  erroneous 
theory  of  the  law  of  the  case  assumed  by  ap- 
pellant. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {{  3602-3604.] 

Appeal  from  Circuit  Court,  Howell  County ; 
W.  N.  Evans,  Judge. 

Action  by  E.  H.  Zlehme  against  John  Har- 
ris and  others.  From  a  Judgment  In  favor 
of  defendants,  plaintiff  appeals.    Affirmed. 

Mulllnlx  &  Mullinlx,  for  appellant  N.  B. 
Wilkinson,  for  respondents. 

BLAND,  P.  J.  The  action  is  on  two  prom- 
issory notes  for  $52.77  each,  and  was  com- 
menced before  a  Justice  of  the  peace.  The  ver- 
dict In  the  Justice's  court  was  for  defendants. 
Plaintiff  appealed  to  the  circuit  court  where 
on  a  trial  de  novo  the  verdict  was. again  for 
defendants. 

The  evidence  shows  that  defendants  are 
small,  inexperienced,  and  unsophisticated  coun- 
try merchants  at  Hutton  Valley,  In  Howell 
county,  Mo.;  that  about  tbe  1st  of  October, 
1906,  an  ag«it  or  salesman  of  the  St  Louis 
Jewelry  Company  appeared  at  defendants' 
store  and  offered  to  sell  them  a  certain  quan- 
tity of  Jewelry  for  $210,  guaranteeing  that  all 
the  articles  were  gold  plated  and  would  wear 
for  five  years;  that  the  agent  stated  that  If 
defendants  did  not  sell  $62  worth  of  jewelry 
In  six  months,  the  company  would  take  It  all 
back,  and  also  offered  to  furnish  free  an  ar- 
tistic show  case  in  which  to  exhibit  the  Jewel- 
ry, and  to  make  a  lot  of  valuable  presents  to 
persons  to  be  designated  by  defendants  to  In- 
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duce  them  to  advertise  tbe  Jewelry  among 
their  friends  and  neighbors.  The  agent  was 
In  a  hurry  to  catch  a  train,  and  procured  de- 
fendants' signature  to  tbe  contract  to  pur- 
chase the  jewelry  before  they  bad  sufficient 
time  to  consider  the  proposition.  A  few  days 
after  signing  the  contract,  tbe  Jewelry  ar- 
rived, and  in  a  few  days  thereafter,  before 
defendants  had  bad  time  to  ascertain  the 
quality  of  the  Jewelry,  the  notes  in  suit  ar- 
rived with  the  request  that  defendants  execute 
and  return  them  to  the  Jewelry  company  at 
the  clt7  of  St.  Louis,  which  they  did.  A  few 
pieces  of  the  Jewelry  were  sold,  and  in  a  little 
while  thereafter  showed  up  brassy>  and  were 
returned  to  defendants.  Defendants  then  had 
the  stuff  examined  by  an  experienced  Jeweler, 
who  pronounced  and  testified  that  it  was  not 
gold  plated,  but  gold  washed.  Jewelry,  and  of 
but  little  value.  After  learning  they  bad  been 
swindled  defendants  offered  to  return  tbe 
goods  to  the  St  Louis  Jewelry  Company,  and 
to  pay  for  tbe  little  they  had  sold.  The 
Jewelry  company  refused  their  offer.  On  tbe 
maturity  of  the  first  note,  it  was  sent  to  the 
bank  at  Willow  Springs  for  collection.  De- 
fendants refused  to  pay.  On  the  maturity  of 
the  second  note  this  suit  was  brought  by 
plaintiff,  who  claims  to  be  the  assignee  of  the 
notes  for  value.  The  notes  are  negotiable. 
Plaintiff  testified  that  he  was  a  note  broker 
in  tbe  city  of  St  Louis,  and  bought  the  notes 
of  the  St  Louis  Jewelry  Ck)mpany  for  value 
before  maturity,  without  any  notice  of  any  in- 
firmity in  the  notes.  Tbe  notes  were  Indorsed 
to  plaintiff  without  recourse.  Plaintiff  testi- 
fied he  did  not  know  defendants  at  tbe  time 
he  bought  the  notes ;  that  be  made  no  inquiry 
about  them  at  the  time,  and  failed  to  state 
what  it  anything,  he  paid  for  the  notes.  The 
defense  was  that  tbe  notes  were  obtained  by 
false  and  fraudulent  representations,  and 
were  given  without  consideration. 

On  tbe  part  of  plaintiff  the  court  instruct- 
ed the  Jury  as  follows :  "(2)  The  Jury  is  in- 
structed that  if  you  find  from  the  evidence 
that  tbe  plaintiff  purchased  said  notes'  be- 
fore maturity  in  good  faith  and  for  valuable 
consideration,  without  any  knowledge  of  the 
false  and  fraudulent  representations  on  tbe 
part  of  tbe  St  Louis  Jewelry  Company,  then 
you  will  find  the  Issues  for  the  plaintiff  on 
each  count  of  said  petition  and  for  the  sum 
of  $25.77  each,  and  with  interest  from  ma- 
turity thereof  at  6  per  cent  to  the  present 
time.  (3)  Tbe  court  instructs  the  Jury  that 
although  yon  may  believe  that  tbe  St  Louis 
Jewelry  Company  obtained  the'  notes  in  ques- 
tion by  false  and  fraudulent  representations, 
stlU  you  should  find  for  the  plaintiff  if  you 
believe  he  bought  such  notes  before  maturity 
for  a  valuable  consideration  in  good  faith, 
without  any  knowledge  of  such  fraud  on  the 
part  of  tbe  St  Louis  Jewlry  Oompany.  (4) 
Tbe  court  instructs  the  Jury  that,  although 
you  may  believe  there  was  a  failure  of  con- 
sideration of  the  notes  In  question,  you  must 
StlU  find  for  the  plaintiff  if  you  believe  he 


bought  such  notes  and  tbe  St  Louis  Jewelry 
Company  assigned  them  to  him  for  value  be- 
fore plaintiff  had  knowledge  of  such  failure 
of  consideration;  and  it  devolves  upon  the 
defendants  to  establish  the  failure  of  con- 
sideration and  knowledge  thereof  on  the  part 
of  the  plaintiff  before  or  at  the  time  of  such 
purchase  by  the  greater  weight  of  evidence." 
Defendants'  Instructions  were  a  counterpart 
of  those  given  for  plaintiff,  adding  that 
should  the  Jury  find  tbe  notes  were  obtained 
by  fraud  and  false  representations  and  with- 
out consideration,  then  tbe  burden  was  on 
plaintiff  to  prove  that  he  was  an  Innocent 
purchaser  for  value.  Plaintiff  assigns  as  er- 
ror the  giving  of  all  of  the  instructions.  He 
cannot  complain  because  the  court  gave  in- 
structions which  he  asked  for  himself,  nor 
Is  he  in  a  position  to  complain  that  defend- 
ants accepted  an  erroneous  theory  of  the  law 
of  tbe  case  assumed  by  him.  We  do  not  hold 
that  the  instructions  are  erroneous,  but  de- 
cide that  plaintiff  cannot  complain  of  error, 
if  there  was  error,  which  he  invited.  Plain- 
tiff also  assigns  as  error  tbe  refusal  of  the 
court  to  give  his  peremptory  instruction  to 
find  for  him  at  the  close  of  all  tbe  evidence. 
An  examination  of  the  abstract  of  tbe  rec- 
ord fails  to  disclose  that  any  such  instruc- 
tion was  asked. 

No  reversible  error  appearing,  the  Judg- 
ment is  affirmed.    All  concur. 


BECK  V.  QDINCY,  O.  &  K.  C.  R.  CO. 

(St  Louis  Court  of  Appeals.    Missouri.    Feb. 

4,  IWS.) 

1.  Cabbiebs  —  Ejection  of  Passenoebs  and 
INTBUDEBS— Evidence— Question  fob  Jdbt. 

Whether  one,  suing  a  carrier  for  wronfrful 
ejection  from  a  train,  boarded  the  train  intead- 
ing  to  pay  his  fare,  and  was  therefore  a  pas- 
senger, or  boarded  the  train  intending  to  ride 
without  paying  fare,  and  was  therefore  a  tres- 
passer, held,  under  the  evidence,  for  the  Jary. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  9,  Carriers,  8  1491.] 

2.  Sauk— Tendeb  or  Fabb  aftkb  RErnSAi.  to 
Pat. 

Where  one  who  boards  a  train,  intending 
to  ride  without  payment  of  fare,  refuses  to  pay 
fare  when  demanded,  and  tbe  refusal  is  induced 
by  bad  faith,  the  conductor,  after  attempting  to 
eject  him  for  nonpayment  o{  fare,  need  not  ac- 
cept a  tender  of  fare ;  but  where  one  who  l>oarda 
a  train,  intending  a  pay  fare,  tenders  his  fare 
after  refusing  to  pay,  he  cannot  rightfully  be 
ejected,  though  the  tender  is  not  made  until 
steps  hare  been  taken  to  eject  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  H  1434-1438.] 

8.  Saice— iNSTBucnoHS. 

In  an  action  against  a  ^rrier  for  wrong- 
ful ejection  of  plaintiff  from  a  train,  an  instruc- 
tion that  if  plaintiS  offered  to  pay  his  fare 
after  he  had  refused  to  pay  and  the  conductor 
had  signaled  the  train  to  stop  to  remove  plain- 
tiS,  a  subsequent  offer  to  pay  fare  did  not  en- 
title plaintili  to  l>e  carried  on  the  train,  was 
not  in  conflict  with  a  charge  which  made  the 
right  of  |}laintiff  to  continue  on  the  train  after 
he  had  failed  to  pay  his  fare  when  first  demand- 
ed to  depend  on  his  subsequent  tender  of  fare; 
an  offer  to  pay  fare,  not  accompanied  by  a 
tender  of  the  money,  being  insufficient  to  put  the 
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eoodnctor  In  the  wrong  in  goinx  on  with  tlio 

cspnlsion. 

1.  Sahe— MAUcnors  Condttot  of  Corductob 

— EVIDKSCB— QT3KST10H   FOB   JTTBY. 

Where,  in  an  action  against  a  cairler  for 
wiongfally  ejecting  plaintiff  from  a  train,  plain- 
tiff tratified  that  on  nis  tendering  the  fare,  after 
to  liad  firat  refused  to  pay  fare,  the  conductor 
■aid  tliat  it  waa  too  late,  and  that  he  had  been 
waiting  for  an  opportunity  to  expel  plaintiff 
from  tne  train,  and  the  conductor  teatifled  that 
he  had  had  tronble  with  plaintiff  before  about 
Cares,  and  was  a  "little  sore"  at  plaintiff,  and 
there  was  evidence  that  the  conductor,  after  re- 
foaing  to  accept  plaintiff's  tender  of  fare,  threw 
him  violently  otc  the  train  at  a  place  distant 
from  a  residence  or  station,  the  question  of  mal- 
ice on  the  part  of  the  conductor  was  for  the 
jury. 

(B<d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  i  1495.1 

6.  Sajcb  — Place  of  Ejbctiom  —  Statutes — 
CoKsrrBUCTioN. 

Bev.  St.  1899,  f  1074  [Ann.  St.  1906.  p. 
923].  proividfaig  that,  where  any  passenger  shall 
refuae  to  pay  his  fare,  the  conductor  may  eject 
him  at  any  usual  stopping  place  or  near  any 
dwelling  house,  prohibits  the  ejection  of  a  pas- 
senger for  refunng  to  pay  fare  except  at  the 
places  designated,  and  is  violated  where  a  con- 
doctor  ejected  from  a  train  one  who  took  pas- 
sage intending  in  good  faith  to  pay  his  fare,  on 
his  refusal  to  pay  fare,  notwithstanding  bis  ten- 
der of  fare  after  the  ejection  had  commenced, 
where  the  oondnctor  stopped  the  train  at  a  spot 
distant  from  a  residence  or  station;  but,  if  the 
person  took  passage  intending  to  ride  without 
payment  of  fare,  he  was  a  trespasser,  and  not 
within  the  protection  of  the  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  H  1445,  1446.] 

8.  Saub— Tkesfabsebs— Oblioatior  or  Cax- 

KIEBS. 

A  carrier  is  bound  to  accord  to  a  trespasser 
on  a  train  humane  treatment,  and  cannot  in- 
flict brute  violence  on  him,  or  employ  more 
force  than  is  needed  to  eject  him ;  and  ejecting 
him  under  circumstances  Indicative  of  inhuman- 
ity or  reckless  disregard  of  life  may  entitle  him 
to  an  action. 

[EA.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  U  1447-1453.] 

7.  Appeal  —  DiscBETioN  of  TbiaIi  Coxtbt  — 

CONDrCT   OF  Tbial. 

The  discretion  of  the  trial  eovatt  in  preserv- 
ing proper  conduct  daring  a  trial  and  preventing 
the  utterance  of  statements  likely  to  mislead  the 
jury  regarding  the  evidence  or  arouse  their  sym- 
pathy is  not  absolute,  but  is  subject  to  review 
on  appeaL 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol  3,  Appeal  and  Error,  K  3845,  S847.] 
&,  Teial— IMPBOPEB  Conduct  of  Coitnsel. 

Where,  in  an  action  against  a  carrier  for 
wrongfully  ejecting  one  from  a  train,  counsel 
for  plaintiff,  during  the  examination  of  defend- 
ant's witnesses,  referred  to  them  as  persons  who 
would  all  swear  alike  and  were  members  of  a 
"gang,"  and  during  his  argument  to  the  jury 
BUted  that  tto  history  of  litigation  showed  that 
employes  of  railroads  were  compelled  to  color 
the  tmth,  and  that  plaintiff  was  contradicted 
only  by  tiie  corporation  "henchmen,"  and  that 
there  was  no  excuse  for  the  "henchmen"  of  the 
railroad  hounding  plaintiff,  and  the  court  merely 
■aid  that  the  counsel  should  not  make  such  re- 
marks, and  should  not  go  outside  the  evidence, 
the  conduct  of  counsel  constituted  reversible  er- 
ror, especially  where  tto  jnry  awarded  only  $1 
actual  damages  and  Sl.OOO  punitive  damages, 
notwithstanding  plaintiff's  testimony,  if  believed, 
warranted  rabstantial  damages. 

[Ed.'  Note.— For  oases  in  point  see  Cent  Dig. 
ni.  46,  Trial,  |{  803-307.1 


Appeal  from  Clrcnlt  Coart,  Knox  County; 
Clias.  D.  Stewart,  Judse. 

Action  by  Abraham  T.  Beck  against  the 
Quincy,  Omaha  &  Kansas  City  Railroad  Com- 
pany. From  a  Jadgment  for  plaintiff,  de- 
fendant appeals.    Beversed  and  remanded. 

Tbe  purpose  of  this  action  is  to  recover 
damages  for  the  alleged  unlawful  expulsion 
of  plalutlflT  from  one  of  defendanf  s  passenger 
trains.  This  train  left  the  station  of  Bdlna, 
where  plaintiff  was,  February  4,  1905,  some 
time  between  8  and  10  o'clock  In  the  even- 
ing. It  was  bound  west  for  Hurdland,  plaln- 
titTs  home,  a  station  7  miles  west  of  Edlna. 
PlalntltCs  own  testimony,  and  that  of  other 
witnesses,  proves  he  bad  been  loitering  about 
a  saloon  In  EMina  kept  by  Hal  Tyburst  dur- 
ing the  entire  day,  bad  spent  all  his  money, 
and  become  intoxicated.  According  to  some 
testimony  he  was  quite  drunk  in  the  evening 
when  he  got  on  the  train,  but  there  was  tes- 
timony which  indicates  he  was  then  nearly 
sober.  Before  leaving  Tyburst's  saloon  to  go 
to  tbe  station,  plaintiff  borrowed  26  cents 
from  Tyhurst  to  pay  the  railroad  fare  to 
Hurdland,  saying  he  bad  spent  all  his  money ; 
and  on  tbe  way  from  the  saloon  to  tbe  sta- 
tion be  fell  in  with  a  man  by  the  name  of 
Fox,  who  Intended  to  take  tbe  same  train  be 
would  travel  on,  and  asked  Fox  to  poy  bis 
fare.  Plaintiff  did  not  swear  Fox  agreed  to 
do  this,  and  Fox  swore  he  did  not.  Reaching 
the  station  some  time  before  the  train  came, 
plaintiff  began  to  annoy  a  negro  who  was 
standing  on  tbe  platform,  and  persisted  in 
this  conduct  until  tbe  negro  shoved  him  oft 
tbe  platform  on  the  trade,  where  lie  would 
have  been  killed  by  the  approaching  train, 
bad  not  Fox  dragged  Iilm  off  the  track  when 
tbe  train  was  but  16  feet  away.  Plaintiff 
boarded  tbe  train,  and  as  soon  as  it  moved 
oat  of  tbe  station  the  conductor  asked  for 
his  fare.  Plaintiff  said  Fox,  who  had  gone  to 
an  adjoining  car,  would  pay  for  bim,  and  the 
conductor  passed  on  to  tbe  next  car.  He 
soon  returned  and  told  plaintiff  Fox  had  re- 
fused to  pay  plalntlfTs  fare,  wliicb  was  true. 
Tbe  night  was  wild,  with  a  snowstorm  rag- 
ing. Tbe  foregoing  statement  of  facts  is  ac- 
cording to  tbe  narratives  given  by  all  the 
witnesses,  including  plaintiff;  but  at  this 
point  the  plaintlfTs  version  diverges  from 
the  versions  of  the  other  witnesses,  includ- 
ing his  own,  and  he  was  contradicted.  In  tbe 
main,  by  every  one  of  them  in  so  far  as  they 
testified  about  the  same  occurrences  he  did. 
He  swore  the  conductor,  after  telling  him 
Fox  bad  refused  to  pay  his  fare.  Immediate- 
ly seized  him,  jerked  him  out  of  liis  seat  and 
the  conductor  and  a  brakeman  hustled  blm 
along  the  aisle  of  the  car  and  on  the  plat- 
form, from  whence  lie  was  flung  with  vio- 
lence to  the  ground,  knocking  him  uncon- 
scious. He  swore,  further,  he  told  the  con- 
ductor, Just  as  be  took  bold  of  blm,  be  had 
the  money  to  pay  bis  fare,  offered  to  pay  it 
and  as  he  was  being  forced  along  the  car 
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drew  tbe  money  from  his  pocket  and  ten- 
dered it ;  but  the  conductor  said  It  was  too 
late.  Plaintiff  swore,  too,  the  conductor  said 
he  (the  conductor)  had  been  waiting  for  this 
opportunity,  at  the  same  time  saying  plain- 
tiff was  too  late  with  his  offer  to  pay.  Plain- 
tiff swore,  further,  he  tendered  payment  bM 
soon  as  the  conductor  took  hold  of  his  arm 
and  comipenced  taking  him  to  the  door  of 
the  car,  and  kept  up  the  offer  until  he  reach- 
ed the  second  step;  but  the  conductor  only 
repeated  the  remark  that  it  was  too  late. 
According  to  plaintiff  he  was  ejected  from 
the  car  about  2  mUes  west  of  Edlna. 

George  Simpson  testified  the  conductor 
came  along  shortly  after  the  train  started, 
and  asked  plaintiff  for  hla  fare,  and  plaintiff 
said  Fox  would  pay  it.  The  conductor  went 
into  the  other  coach,  came  bat^  in  about  five 
minutes,  and  told  plaintiff  Fox  would  not 
pay  the  fare,  and  plaintiff  must  pay  it 
Plaintiff  then  asked  Elmer  Chadwlck  for  the 
money.  Chadwlck  refused  to  let  him  have  it, 
and  atwut  that  time  the  conductor  called  a- 
brakeman,  grabbed  plaintiff  by  the  collar  and 
arm,  and  led  him  out  the  door.  The  witness 
swore  he  heard  nothing  further  said  in  tbe 
car ;  but,  after  plaintiff  had  been  put  off  the 
train  and  it  had  started,  he  heard  plaintiff 
say  be  would  pay  the  fare,  and  the  conductor 
said  it  was  too  late.  Simpson  described  the 
way  in  which  plaintiff  got  off  or  was  put  off 
the  train  by  saying  be  was  sitting  down,  and 
"just  scooted  off  tbe  steps.  No  one  shoved 
bim."  This  witness  said  the  incident  occur- 
red 20  telegraph  poles  west  of  Fabius  bridge^ 
otherwise  known  as  "Lycan  farm  crossing," 
at  the  east  end  of  the  first  cnt  west  of  Edlna, 
and  that  the  telegraph  poles  were  80  feet 
apart  He  said  he  thought  the  lights  of  Eldlna 
could  be  seen  from  this  place.  John  Heenan, 
who  Bat  across  the  aisle  from  plaintiff,  said 
the  conductor  came  In  and  asked  Beck  for 
his  fare,  and  Beck  said  Fox  would  pay  It 
The  conductor  then  collected  some  other 
fares,  went  Into  another  coach,  and  came 
back  again,  took  hold  of  plaintiff,  and  said  if 
he  did  not  pay  his  fare  he  would  have  to 
get  off,  taking  him  to  the  door.  Fox  testi- 
fied to  seeing  plaintiff  drunk  about  the  sta- 
tion at  Edlna,  and  his  affray  with  the  negro. 
Eld  Miller,  in  which  Fox  rescued  tilm  from 
tbe  track  just  before  the  train  reached  him. 
He  testified,  also,  to  seeing  plaintiff  get  on 
the  train  at  Bdlna.  Fox  went  Into  another 
car,  and  n^  saw  plaintiff  at  Lycan  crossing 
after  the  train  stopped— saw  him  standing 
on  the  north  side  of  the  track  as  the  cars 
were  moving  away.  Fox  testified  the  con- 
ductor asked  him  if  he  was  to  pay  any  per^ 
son's  fare,  and  he  stated  he  was  not  to  do 
this,  and  had  not  agreed  to  pay  Beck's  fare. 
Fox  swdre  positively  Beck  was  standing  on 
the  track  when  the  train  left  him.  The  wit- 
ueRses  quoted  from  were  introduced  by  plain- 
tiff. 

W.  H.  Green  testified  for  defendant  he  was 


a  passenger  In  the  smoking  car,  and  beard 
what  took  place  between  the  conductor  and 
Beck.  The  conductor  asked  Beck  for  ills 
fare,  and  Beck  said  Fox  would  pay  it  The 
conductor  went  Into  another  car,  was  gone  not 
more  than  a  minute,  came  back,  and  said 
Fox  was  not  paying  plaintiff's  fare,  and 
plaintiff  would  have  to  pay  or  cet  off.  Plain- 
tiff was  not  dragged  out  of  the  seat,  but  went 
to  the  door.  Be  offered  to  pay  the  conductor 
after  be  got  off — said  he  would  pay  his  fare. 
This  witness  wa«  sitting  on  the  side  from 
which  Beck  left  tbe  car  and  had  the  window 
oi)en.  Witness  thought  Beck  said,  after  the 
train  started,  he  had  25  cents,  and  would 
pay  his  fare.  He  was  put  off  at  milepost 
No.  48,  west  of  Edlna ;  milepost  Na  47  being 
at  Edlna  and  Just  east  of  the  station.  W.  B. 
Pickett,  for  defendant  swore  he  sat  close 
to  Beck  in  the  car.  Beck  was  in  the  rear 
end.  When  the  conductor  came  In,  he  aaked 
Beck  for  the  fare,  and  the  latter  said  Fox 
would  pay  it  The  conductor  went  in  another 
car,  was  gone  about  two  minutes,  and  return- 
ed and  said  Fox  would  not  pay  it  Beck  re- 
tained bis  seat  and  the  conductor  took  him  by 
the  collar  and  led  him  out  of  the  car.  He  heard 
the  conductor  ask  Beck  twice  for  his  fare, 
and  Beck  asked  Elmer  Chadwlck  for  money 
to  pay  it  Chadwlck  testified  he  was  four  or 
five  seats  from  Beck,  on  tbe  opposite  side  of 
tlie  car  and  in  front  of  him.  Bunnell,  tbe  con- 
ductor, asked  for  plaintiffs  fare,  and  Beck 
said  Fox  would  pay  It  Bunnell  went  into 
the  next  car,  and  came  back  and  asked  for 
the  fare  again.  Witness  did  not  hear  Beck's 
reply.  The  conductor  said  Beck  would  have 
to  get  off,  tapped  him  on  the  shoulder,  and  be 
walked  out  Beck  asked  the  witness  for  20 
cents  to  pay  the  fare,  and  witness  said  he 
"was  broke."  T.  D.  Forester  testified  he 
saw  Beck  at  Edlna  on  the  platform,  and  was 
in  tbe  same  coach  with  him.  Beck  was  asked 
for  Ills  fare,  and  said  Fox  would  pay  it  Bun- 
nell went  into  the  other  coach,  came  back,  and 
said  Fox  had  refused  to  pay  the  fare,  and 
Beck  would  have  to  get  off.  Beck  told  the 
conductor  be  did  not  have  any  money,  and 
the  conductor  said  be  would  liave  to  ^  off. 
The  train  was  stopped,  and  Beck  stepped 
out ;  did  not  see  Beck  offer  any  money  to  tbe 
conductor.  G.  Y.  Bunnell,  the  conductor,  tes- 
tified he  asked  Beck  for  bis  fare  about  the 
time  the  train  started,  because  be  had  had 
trouble  with  him  before  when  he  refused 
to  pay  fare.  When  asked  for  his  ticket  on 
this  occasion.  Beck  said  Fox  would  pay  for 
him;  but  Fox  did  not  Witness  came  back 
and  told  Beck  he  would  have  to  get  off. 
Witness  tapped  htm  on  the  shoulder,  and  be 
walked  out  of  the  car  to  the  lower  step,  and 
slid  off  onto  tbe  right  of  way.  After  the 
signal  was  given  and  the  train  was  starting, 
he  offered  to  pay  his  fare;  but  witness  said 
it  was  too  late.  As  tbe  train  left  Beck  was 
standing  on  the  right  of  way.  On  cross- 
examination  this  witness  said  Bec&  had  re- 
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tnaed  to  pay  his  fare  on  two  other  trips,  and 
waa  allowed  to  ride  to  Hurdland  because  the 
train  was  on  a  grade,  when  his  fare  waa  re- 
'qneated,  where  It  would  not  be  stopped.  The 
eondnetor  positively  denied  Bedc  offered  to 
pay  hla  fare  on  the  platform,  but  said  he 
shoved  his  hand  In  his  pocket  T.  O.  Cllnk- 
enbeard,  a  brakeman  on  the  train,  swore  in 
regard  to  the  manner  Beck  left  the  train 
that  he  sat  down  and  "kind  of  scooted  off," 
and  when  the  train  left  Beck  was  standing 
at  the  side  of  the  trat^.  William  Fredericks, 
another  brakeman,  swore  he  first  saw  Beck  sit- 
ting in  the  smcdier.  As  the  train  pulled  out  of 
Edlna,  the  conductor  started  to  take  tickets, 
and  Beck  said  Fox  would  pay  his  fare. 
Bunnell  went  Into  the  next  coach,  and  re- 
tamed,  saying  Fox  would  not  pay,  and  Beck 
would  have  to  get  off.  The  conductor  told 
witness  to  set  the  air  on  the  train,  and  wit- 
ness did  so,  and  opened  the  door  of  the  car 
and  walked  out  Beck  came  walking  out, 
got  down  on  the  second  step — the  rear  step — 
and  slid  off,  and,  as  the  witness  signaled  to 
go  ahead.  Beck  put  bis  hand  In  his  pocket 
and  said  he  bad  money  to  pay  his  fare.  Wit- 
ness got  on  the  rear  coach,  and  saw  Be<3c 
standing  on  the  right  of  way  as  the  train 
palled  out  This  occurred  between  mile- 
posts  47  and  48.  The  last  witness  saw  of 
Beck  be  was  coming  up  the  track.  Witness 
swore  there  was  something  of  an  embank- 
ment or  fill  there,  but  Beck  did  not  fall 
down  any  embankment  William  Iiang  tea* 
tlfled.  In  behalf  of  defendant  that  he  was 
a  passenger  in  the  rear  coach.  After  the 
train  started  from  EMina  the  conductor  came 
and  asked  a  man  if  he  would  pay  Beck's 
fare.  This  man  said:  "No,  sir."  The  train 
stopped.  Witness  wanted  to  see  what  was 
going  on,  and  went  to  the  rear  door  and  saw 
a  man  standing  on  the  trade.  This  was 
after  the  train  started.  The  man  was  fol- 
lowing the  train.  One  witness  corroborated 
Beck  about  the  distance  from  Edina  to  the 
place  of  the  expulsion,  saying  it  was  two  miles; 
bat  by  the  great  weight  of  evidence  it  was 
from  a  half  to  three-quarters  of  a  mile  away, 
and  In  ordinary  weather  the  lights  of  Edina 
were  plainly  visible,  though  some  witnesses 
were  imable  to  say  whether  the  lights  would 
be  visible  on  a  snowy  night.  The  trainmen, 
and  perhaps  another  witness  or  two,  swore 
the  lights  were  visible  when  Beck  alighted. 
The  foregoing  is.  In  substance,  the  testimony 
regarding  the  ejection  of  plaintiff  from  the 
train. 

We  resume  his  own  narrative  at  this  point 
He  said  he  was  badly  bruised  by  the  fall 
when  flung  from  the  platform,  and  when  be 
regained  consciousness,  after  the  train  had 
gone,  it  was  very  dark  and  about  10  o'clock 
at  night  He  left  the  railroad  track,  and 
walked  until  he  came  to  the  farmhouse  of  a 
man  named  Burch;  then  wandered  around 
antll  he  saw  a  tent  and  log  house  where  no 
one  lived.  This  was  south  of  the  railroad, 
and  plaintiff  thought  be  had  been  going  In 


a  circle.  He  was  nearly  worn  out  and  feared 
he  would  freeze  to  death.  About  12  o'clock, 
as  the  witness  believed,  he  came  to  the  rail- 
road again,  and  found  a  log  house  in  which 
some  hogs  were  lying.  He  scared  them  out, 
and  endeavered  to  get  warmth  from  the  bed 
they  occupied.  The  hogs  kept  coming  In,  so 
be  left  that  house  and  went  on  the  railroad, 
which  appeared  to  be  running  north  and 
south.  He  next  came  to  a  feed  yard  of  a  man 
named  Hunolt  about  4  o'clock  in  the  morn- 
ing, and  there  he  scared  some  hogs  out  of 
their  bed  and  lay  in  it  to  get  warm.  He  lay 
in  this  bed  of  the  hogs  for  about  26  minutes ; 
then  arose  and  struck  a  wagon  road  in  which 
the  snow  was  so  deep  he  could  hardly  more. 
It  continued  to  snow  all  night  He  stopped 
at  the  house  of  a  man  named  Clary  and 
was  taken  in,  warmed  himself  by  the  stove, 
and  Clary  took  off  bis  shoes,  and  he  lay  down 
on  the  bed.  His  hands  were  frozen.  He 
was  almost  frozen  to  death.  There  was  a 
deep  gash  on  the  side  of  bis  head  and  one 
on  his  knee.  The  witness  swore  his  hands 
and  feet  were  frozen  permanently,  and  since 
said  night  he  bad  bad  a  cough,  was  unable 
to  do  a  day's  work,  had  been  bothered  with' 
bleeding  from  the  lungs,  though  he  never  had 
experienced  such  a  symptom  before,  and  was 
in  a  bad  condition  generally.  In  the  morn- 
ing be  was  sick  until  he  could  clear  his  lungs 
of  phlegm.  Sometimes  he  had  bleeding  from 
the  lungs  for  four  to  six  weeks.  He  swore 
he  bad  been  prescribed  for  by  a  physician 
since  the  occurrence.  No  physician  was 
called  as  a  witness.  Louis  Clary  swore 
plaintiff  came  to  his  bouse  and  was  in  a 
pretty  bad  condition;  was  white,  and  had 
been  out  in  the  snow.  Witness  pulled  off  his 
shoes  and  gave  him  something  to  eat  Wit- 
ness noticed  no  bruise,  scars,  or  scratches 
on  his  face.  Plaintiff  said  he  was  almost 
frozen  to  death,  and  witness  told  him  he 
was  nowhere  near  frozen.  The  jury  returned 
a  verdict  In  plaintiff's  favor  for  fl  actual 
and  $1,000  punitive  damages ;  and,  judgment 
having  been  entered  In  accordance  with  the 
verdict  this  appeal  was  prosecuted. 

The  cause  of  action  the  petition  charges  is 
that  at  a  point  about  2%  miles  west  of  Edina 
and  4^  miles  east  of  Hurdland,  where  there 
Is  a  deep  cut  or  embankment,  and  where 
there  is  no  dwelling  house,  and  during  a 
snowstorm  and  freezing  weather,  a  conductor 
on  one  of  defendant's  trains  wrongfully,  wan- 
tonly, maliciously,  and  without  Just  excuse, 
and  In  violation  of  plaintiff's  rights  as  a 
passenger  on  said  train,  committed  an  as- 
sault with  force  and  violence  on  plaintiff, 
though  he  had  tendered  the  legal  fare  from 
Edina  to  Hurdland,  and  then  and  there,  with 
insult  and  injury  and  great  and  unnecessary 
violence  and  force,  with  the  assistance  of  one 
of  the  trainmen,  expelled  plaintiff  from  the 
train,  and  with  great  force  and  violence 
threw  him  against  the  frozen  ground;  that 
In  consequence  of  this  plaintiff  suffered 
great  bodily  injury  to  his  hips,  legs,  head. 
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and  spine,  and  a  great  shock  to  bis  nervous 
system,  becoming  unconscious  and  remaining 
so  for  some  time;  that  bis  face  and  bands 
and  feet  became  frosted  and  frozen.  Tbe 
answer  denied  plalntltt  was  admitted  as  * 
passenger  as  alleged  In  tbe  petition ;  denied 
plaintiff  offered  the  conductor  bis  fare;  de- 
nied an  assault  on  plaintiff  by  tbe  conductor, 
or  that  be  was  thrown  with  great  force  and 
violence  to  tbe  ground,  or  suffered  the  in- 
juries alleged.  For  further  answer  It  was 
averred  plaintiff  entered  the  car  without 
having  purchased  a  ticket,  and  intended  to 
ride  to  Hurdland  without  paying  fare;  that, 
when  repeatedly  requested  by  tbo  conductor 
to  pay  bis  fare,  he  refused,  and  on  account 
of  bis  refusal  the  conductor,  as  be  bad  a 
lawful  right  to  do,  stopped  tbe  train  and  put 
plaintiff  off,  using  no  more  force  than  was 
necessary. 

Oomplalnt  is  made  of  remariu  and  con- 
duct of  plaintiff's  attorney  during  the  trial 
and  in  tbe  presence  of  tlte  jury,  such  as  the 
following:  During  tbe  cross-examination  of 
one  of  defoidant's  witnesses,  plaintltTs  at- 
torney aaid,  in  tbe  bearing  of  tbe  jury: 
"I  guess  these  fellows  think  they  are  the 
only  persons  who  can  tell  the  truth.  Th^ 
will  all  swear  alike,"  and  addressing  defend- 
ant's attorney,  "You  have  your  gang  here. 
You  know  it"  In  beginning  tbe  cross-ex- 
amination of  another  witness  of  defendant, 
plaintiflTs  attorney  said:  "This  is  another  of 
tbe  gang."  In  commenting  on  statements  of 
one  of  defendant's  witnesses,  plaintiff's  at- 
torney said  in  the  bearing  of  tbe  jury: 
"That  te  about  like  the  rest  of  your  stories." 
This  was  in  reference  to  some  teetlmony  of 
the  conductor.  The  conductor  was  also  ask- 
ed on  cross-examination  If  be  did  not  take 
delight  in  putting  a  man  off  tbe  train,  and 
if  be  was  not  that  kind  of  a  man.  Upon  an 
objection  being  Interposed  by  defendant, 
plaintiff's  attorney  said:  "Of  course,  you  ob- 
ject You  are  trying  to  save  blm."  One  of 
defendant's  witnesses,  Fredericks,  tbe  brake- 
man,  was  asked  if  he  had  not  given  his 
name  as  Jones  to  a  passenger  be  bad  expel- 
led from  a  train,  and,  again,  if  said  man  did 
not  receive  damages  from  the  defendant 
company  for  tbe  ejection.  This  question 
was  objected  to,  and  the  court  said  it  had 
not  been  answered,  but  would  be  allowed  to 
remain  in  tbe  record.  In  the  opening  argu- 
ment one  of  plaintifTs  attorneys  said:  "Tbe 
history  of  litigation,  as  shown  by  the  pa- 
pers, is  employes  of  railroad  corporations 
are  conlpelled  to  color  the  truth" — and,  on 
being  admonished  by  the  court  not  to  go  out- 
side the  evidence,  be  replied:  "I  am  not 
The  court  in  a  case  I  had  said  I  bad  a  right 
to  draw  my  conclusions  as  I  am  now  draw- 
ing them."  In  the  closing  argument  the  at- 
torney for  plaintiff  said:  "Abe  Beck  Is  con- 
tradicted only  by  these  corporation  bench- 
men."  An  objection  was  InteriMsed;  but 
tbe  court  made  no  ruling,  and  defendant  ex- 
cepted.   Again,  In  tbe  argument,  tbe  attor- 


ney for  plaintiff  said:  "That  to  no  excnse 
for  tbe  henchmen  of  tbls  railroad  corporation 
bounding  him."  Wben  defendant's  counsel 
Interposed  an  objection,  tbe  attorney  for 
plaintiff  said:  "That  is  what  I  said— these 
corporation  henchmen."  Tboceupon  tbe 
court  told  plaintifTs  attorney  he  sbonld  not 
make  such  remarks. 
Jaa.  O.  Trimble,  for  appellant 

OOODB,  3.  (after  stating  the  facts  ai 
above).  1.  An  assignment  of  error  is  raised 
against  fbe  first  Instruction  given  for  plain- 
tiff, which  advised  tbe  jury  that  if  th^  be- 
lieved plaintiff,  when  he  waa  admitted  into 
defendant's  train  at  ISdlna,  Intended  to  pay 
his  fare  to  Hurdland,  and  after  the  train 
left  Edlna  and  reached  a  point  between  that 
station  and  Hurdland,  a  point  not  a  usual 
stopping  place  or  near  a  dwelling  bouse,  tbe 
Oonductor  wrongfully  and  without  just 
cause  ejected  plaintiff  from  tbe  train  after 
plaintiff  bad  tendered  tbe  condnctw  tbe  le- 
gal passenger  fare  from  Bdlna  to  Hurdland, 
the  verdict  should  be  for  plabitlff.  One  ob- 
jection urged  to  this  Instruction  Is  that  the 
evidence  as  a  whole  shows  plaintiff  boarded 
the  car  with  tbe  intention  of  beating  bis 
way  to  Hurdland,  instead  of  paying  fare, 
and  therefore  never  became  a  passenger, 
and  the  court  erred  in  submitting  to  the  jury 
the  question  of  plalntUTs  Intention  to  pay 
his  fare.  This  point  may  be  considered  In 
connection  with  defendant's  exception  to  tbe 
refusal  of  tbe  court  to  direct  a  verdict  In  its 
favor,  which  is  foimded  on  the  same  theory, 
namely,  that  plaintiff  had  no  Intention  of 
paying  bis  fare,  and  therefore  was  a  tres- 
passer from  tbe  first  No  doubt  plaintiff  was 
guilty  of  acts  indicating  he  was  endeavoring 
to  evade  payment  of  fare,  though  he  borrow- 
ed money  from  Tyburst  ostensibly  to  pay  It 
Wben  bis  fare  was  demanded,  instead  of 
using  tbe  borrowed  money,  be  referred  tbe 
conductor  to  Fox,  who  bad  not  agreed  to  pay 
for  his  passage;  and  some  of  tbe  witnesses 
say,  wben  the  conductor  again  demanded  a 
fare  after  Fox  bad  refused  to  pay,  plaintiff 
said  be  had  no  money  and  tried  to  borrow 
from  Chadvrlck.  Witnesses  also  swore  no 
offer  was  made  to  pay  tmtil  plaintiff  bad 
been  ejected  from  the  car.  But  plaintiff 
swore  unequivocally  be  offered  to  pay  as 
soon  as  be  was  Informed  Fox  would  not 
and,  instead  of  bis  offer,  and  even  tender  of 
the  money,  being  accepted  by  tbe  conductor, 
he  was  Immediately  seized  and  ejected  from 
the  trala  Plaintiff  was  more  or  leas  Intoxi- 
cated, and  may  have  acted  foolishly,  without 
intending,  either  when  be  boarded  the  train 
or  when  his  fare  was  dnnanded,  to  beat  bis 
passage.  On  the  entire  evidence  what  plain- 
tiff's purpose  was  became  an  Issue  for  the 
jury.  If  be  went  on  tbe  train  intending  to 
pay  bis  fare,  he  was  a  passenger,  and  not  a 
tregpasser.  Holt  v.  Railroad,  174  Ma  624. 
74  S.  W.  631.  And,  according  to  the  opinion 
In  said  case,  U  plaintiff  was  acting  in  good 
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faith,  though  be  did  not  tender  a  ticket  or 
the  fare  whtsn  Urat  accosted  by  the  conductr 
or,  U  be  tendered  the  money  when  it  wai 
demanded  the  second  time,  it  was  the  duty 
of  the  condnctor  to  accept  it,  at  least.  If 
plaintiff's  version  of  the  incident  is  the  tnie 
one;  for  he  swore  he  was  seized,  and  his 
ejection  from  the  car  began,  Bimultaneously 
with  his  Inquiry  of  the  condnctor  as  to 
whether  Fox  bad  refused  to  pay  for  him, 
and  while  he  himself  was  expressing  a  wlU- 
iDgness  to  pay. 

It  Is  argned  for  defendant  that  the  doctrine 
of  the  Holt  Case  is  an  exceptional  one,  and 
applicable  only  to  cases  in  wblch  the  passen- 
ger went  <w  tlie  train  in  good  faitb,  and  with 
a  tlAtlt  whidi  he  believed  entitled  blm  to  pas- 
sage, bat  which  was  not  arallable  because  the 
time  limit  on  it  had  expired,  or  for  some  other 
reason.  Under  such  clrcimistanceB  only,  say 
defendant's  ceimael,  is  it  tbe  duty  of  a  conduct- 
w,  after  a  train  has  been  stopped  for  the  pur- 
pose of  ejecting  a  passenger,  to  accept  tbe  tat- 
ter's tender  of  fare.  Numerous  authorities 
can  be  found  to  atiq>port  the  jproposltlon  that 
If  a  peraon  on  a  train  refuses  ito  pay  for  his 
passage  or  produce  a  ticket  when  the  condnct- 
or asks  for  a  fare,  and  thereupon  tbe  conduct- 
or takes  measures  to  stop  the  train  for  the 
porpoee  of  ejectlns  the  recusant,  the  latter  by 
then  tendering  payment  does  not  gain  the 
right  to  ride  and  make  tlie  further  prosecu- 
tion of  the  ejection  unlawful  2  Hutchinson, 
Carriers  (M.  ft  D.  Bd.)  §  1065  (secUon  seia, 
original  edition).  In  this  treatise  no  distinc- 
tion is  taken  I)etween  an  offer  to  pay  fare  and 
a  tender  of  the  money.  But  the  text  says  the 
prevailing  rule,  and  tlie  one  supported  by  the 
better  reasons,  is  that  a  subsequent  tender, 
after  a  previous  refusal  to  pay,  does  not  en- 
title tlie  traveler  to  ride,  though  he  may  ac- 
quire the  right  by  complying  with  the  conduct- 
or's demand  at  any  time  before  tbe  process  of 
ejection  is  begun;  that  if  tbe  refusal  Is  per- 
risted  in  after  reasonable  time  and  opportuni- 
ty to  comply,  and  until  tbe  ejection  has  been 
began  by  stopping  the  train,  or  otherwise,  the 
passenger  forfeits  tale  rights,  and  tlie  ejection 
may  be  completed  though  performance  is  ten- 
dered by  the  passenger.  Tbe  opinion  In  the 
Holt  Case  draws  a  distinction  between  an  of- 
fer to  pay  fare  after  the  conductor  has  started 
to  eject  tlie  party  and  an  actual  tender  of 
money  to  the  conductor,  holding,  if  a  passen- 
ger has  been  acting  in  good  faith  and  with  the 
Intention  of  paying  for  ills  passage,  either  by 
«  ticket  which  be  believed  to  be  good,  or  caali, 
tbe  condnctor  must  acc^t  the  fare  If  tendered 
after  the  expulsion  of  the  passenger  has  begun, 
and  cease  further  to  molest  him.  The  idea  of 
the  Holt  opinion  is  ttiat  a  mere  c^er,  without 
a  tender  of  tlie  money,  may  be  withdrawn, 
and  the  other  passengers  on  the  trabi  annoyed 
by  delays  growing  out  of  repetitions  of  sham 
efforts  to  pay ;  whereas,  if  money  Is  tendered, 
this  cannot  happen,  because  tlie  conductor  may 
accept  the  money  and  permit  the  recusant  pas- 


senger to  ride.  But  if  the  latter  was  acting  in 
good  faith  from  the  first,  wblch  the  opinion 
assumes  as  tbe  basis  of  any  consideration  for 
him,  the  danger  of  his  making  successive  of- 
fers to  pay  and  immediately  withdrawing 
them  when  the  train  la  stopped  to  expel  blm  is 
imaginary.  We  do  not  understand  the  Holt 
Case  to  Impair  the  force  of  the  previous  de- 
cision in  the  LilUs  Case  that  a  person  is  a  tres- 
passer if  be  intends  to  ride  without  paying, 
and  in  pursuance  of  this  purpose  buys  no  tidc- 
et,  and  refuses  to  pay  a  fare  when  it  Is  asked. 
If  bad  faith  and  a  fraudulent  motive  induced 
tbe  refusal,  and  the  condnctor  had  begun  to 
eject  the  trespasser,  we  think  the  decision  in 
the  Holt  Case  would  not  require  tbe  expulsion 
to  cease.  We  have  held  there  was  evidence 
for  the  Jury  on  tbe  issue  of  whether  plaintiff 
took  passage  on  tbe  train  intending  to  pay  bis 
fare,  and  still  had  this  intention  during  his  in- 
terviews with  the  conductor.  If  these  facts  are 
found  In  his  favor,  and  also  that  be  tendered 
his  fare  after  first  refusing  it,  but  not  until 
steps  had  been  taken  to  eject  him,  neverthe- 
less, under  the  Holt  decision,  his  emulsion 
was  wrongful. 

It  is  said  the  first  Instruction  given  for  plain- 
tiff conflicts  with  the  second  one  for  de- 
fendant, which  told  the  Jury,  if  they  found 
plaintiff  offered  to  pay  his  fare,  but  before 
making  the  offer  he  liad  refused  to  pay,  and 
the  conductor  had  signaled  to  stop  the  train 
for  tlie  purpose  of  removing  plaintiff,  a  subse- 
quent offer  did  not  entitle  him  to  be  carried 
on  the  train,  and  the  conductor  was  under  no 
obligation  to  permit  him  to  ride.  Under  the 
Holt  Case  an  offer  to  pay,  not  acocunpanied  by 
a  tender  of  tbe  money,  would  be  insufficient  to 
put  tbe  conductor  In  the  wrong  in  going  on 
with  the  expulsion.  In  the  first  instruction 
given  for  plaintiff  his  right  to  continue  on 
the  train  after  lie  had  failed  to  pay  his  fare 
when  It  was  first  demanded  was  made  to  de- 
pend on  a  subsequent  tender.  Tbe  two  In- 
structions are  reconcilable  by  tbe  distinction 
taken  in  tbe  Holt  Case. 

2.  Complaint  is  made  of  tbe  second  and 
third  instructions  given  for  plaintiff,  because 
they  submitted  tbe  case  to  the  Jury  on  tlie  snp- 
posed  wanton  and  malidous  conduct  of  the 
condnctor,  though  there  was  no  testimony  to 
show  the  conductor  acted  wantonly  and  ma- 
liciously. Plaintiff  swore  that  on  his  toider- 
ing  the  fare  tlie  conductor  said  it  was  too 
late,  and  he  (tbe  conductor)  bad  been  waiting 
for  such  an  opportunity,  namely,  an  oppor- 
tunity to  expel  plaintiff  from  the  train.  The 
conductor  in  his  cross-examination  said  he 
had  had  trouble  with  plaintiff  before  about 
fares,  and  was  a  little  "swe"  at  plaintiff 
Besides  these  circumstances  In  proof,  If  the 
conductor  refused  plalntUTs  tender,  and  threw 
him  violently  off  the  train  at  a  spot  distant 
from  a  residence  or  station,  sudi  conduct  was 
evidence  of  the  intentional  doing  of  a  wrong- 
ful act  without  Just  cause  or  excuse,  and 
therefore  of  malice.     McNamara  t.  Transit 
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OOn  182  Mo.  678,  81  8.  W.  880,  66  li.  E.  A. 
486 ;  Goetz  v.  Ambs,  27  Mo.  28 ;  Trauerman  t. 
Llpplncott,  39  Mo.  App.  478.  Without  quot- 
ing the  second  and  third  Instructions,  which 
Is  unnecessary  In  view  of  the  point  made 
against  them,  we  may  say  they  did  not  err 
in  submitting  to  the  Jury  the  question  of  mal- 
ice on  the  part  of  the  conductor;  for  the  is- 
sue was  inside  the  evidence. 

8.  If  plaintiff  took  passage,  intending  in 
good  faith  to  pay  his  fare,  and  wias  acting  In 
good  faith  during  what  transpired  between 
him  and  the  conductor — ^that  Is,  if  be  neither 
boarded  the  train  meaning  to  beat  his  way 
nor  undertook  to  do  this  after  he  boarded  it — 
it  is  difficult  to  discern  how  a  verdict  for  nomi- 
nal damages  could  be  escaped;  for,  if  those 
were  the  facts,  a  statute  of  the  state  was 
violated  in  expelling  him,  even  with  no  un- 
necessary violence,  at  a  point  on  the  railroad 
which  was  not  a  usual  stopping  place  or  near 
a  dwelling  house.  Rev.  St  1899,  {  1074  [Ann. 
St  1906,  p.  923].  This  statute  has  been  con- 
strued to  prohibit,  by  necessary  Implication, 
the  ejection  of  a  passenger  for  refusing  to  pay 
fare  except  at  the  places  designated.  Holt  ▼. 
Railroad,  supra.  But  this  Is  true  only  In  case 
the  person  ejected  became  a  passenger  by  tak- 
ing the  train  intending  to  pay  for  his  trans- 
portation, either  by  a  ticket  believed  to  be 
good  or  money.  If  he  took  passage  with  the 
Intention  of  beating  his  way,  be  is  regarded  as 
a  trespasser,  and  not  within  the  Jurisdiction 
of  the  statute,  which  relates  to  passengers, 
and  may  be  ejected  at  any  point  on  the  line. 
I/illis  V.  Railroad,  64  Mo.  464,  27  Am.  Rep. 
255.  A  carrier  is  bound  to  accord,  even  to  a 
trespasser,  humane  treatment,  and  not  Inflict 
brutal  violence  on  him,  or  employ  more  force 
than  Is  needed  to  eject  him ;  and  likely  throw- 
ing him  out  under  circumstances  Indicative  of 
Inhumanity  or  reckless  disregard  of  life  might 
entitle  him  to  an  action,  for  instance,  if  he 
was  removed  from  the  train  far  from  any 
place  of  succor,  and  under  drcumstanoes 
which  obviously  exposed  him  to  loss  of  life 
or  serious  injury.  2  Hutchinson,  Carriers  (M. 
ft  W.  Ed.)  8{  978,  1082,  1063.  However,  these 
possible  qualifications  of  the  general  rule  do 
not  call  for  attention  In  the  present  case.  The 
court  below.  In  Instructing  the  jury,  fully  con- 
ceded defendant's  contention  that  If  plaintiff 
went  on  the  train  with  no  purpose  of  paying 
fare,  and  later  refused  to  pay  until  the  con- 
ductor had  taken  steps  to  stop  the  train  and 
put  blm  off,  plaintiff  did  not  become  a  pas- 
senger, and  the  conductor  had  the  ri^t  to  re- 
move him  from  the  car,  using  such  force  as 
was  necessary,  at  a  point  which  was  neither 
a  usual  stopping  place  or  near  a  dwelling 
hous&  The  court  instructed  at  defoidanf s 
request,  and  on  the  evidence  supporting  Its 
d^ense.  In  accordance  with  the  opinion  of  the 
Supreme  Court  in  the  I/iUls  Case.  All  the  In- 
structions requested  by  defendant,  except  one 
for  a  verdict  in  its  favor,  were  given. 

4.  It  is   earnestly   insisted  the  judgment 


ought  to  be  reversed  because  of  Improper  re- 
marks of  the  attorneys  for  plaintiff,  both  dur- 
ing the  Introduction  of  testimony  and  the  ar- 
guments to  the  Jury.  We  have  set  out  the  ex- 
pressions of  counsel  of  whidi  complaint  is 
made  and  the  rulings  of  the  court  on  defHid- 
anfs  objections.  Considerable  discretion  la 
intrusted  to  the  trial  courts  In  preserving 
proper  conduct  during  a  trial  and  preventing 
the  utterance  of  statements  or  sentlm«its 
likely  to  mislead  the  jury  regarding  the  evi- 
dence or  unduly  arouse  their  sympatMes  or 
Inflame  their  prejudices.  This  discretion  is  not 
absolute,  and  is  subject  to  review.  Haynes  v. 
Trenton.  108  Mo.  123,  18  8.  W.  1003 ;  Evans 
V.  Trenton,  112  Mo.  390,  20  S.  W.  614.  Trials 
before  Juries  ought  to  be  conducted  with  dig- 
nity, and  In  such  manner  as  to  bring  about  a 
verdict  based  solely  on  the  law  and  the  facts. 
Hence  reckless  assertions,  unwarranted  by  the 
proof  and  Intended  to  arouse  hatred  or  prej- 
udice against  a  litigant  or  the  witnesses,  are 
condemned  as  tending  to  cause  a  miscarriage 
of  Justice.  Our  Supreme  Court  in  E>vans  v. 
Trenton,  supra,  dwelt  on  the  necessity  of  con- 
fining the  remarks  and  arguments  of  the 
counsel  in  a  case  to  a  discussion  of  the  tacts 
in  proof  and  the  duty  of  the  trial  court  to  re- 
strain abuses  of  the  right  of  argument  In  its 
opinion  the  court  indorsed  the  words  of  the 
Supreme  Court  o'f  North  Carolina  that  no  otb- 
er  duty  Incumbent  on  the  trial  court  is  more 
Important  to  the  fair  and  orderly  administra- 
tion of  justice  than  that  of  restraining  every- 
thing in  the  course  of  the  trial  whidi  tends  to 
mislead  the  Jury.  Several  of  the  remarks 
made  by  plaintiffs  counsel  In  the  present  case 
were  highly  reprehensible,  and  of  very  prej- 
udicial character;  and  not  all  of  them  were 
condemned  by  the  court  The  assertion  that 
the  history  of  litigation,  as  shown  by  the  pa- 
pers. Is  that  the  employes  of  railroad  corpora- 
tions are  compelled  to  color  the  truth,  was 
egreglously  Improper.  An  objection  to  this  ut- 
terance was  raised  promptly  by  defendanfs 
counsel,  but  all  the  court  said  to  plaintiff's 
attorney  was  to  confine  himself  to  the  evi- 
dence. To  this  mild  reproof  the  attorney  re- 
plied he  was  not  going  outside  the  evidence; 
that  the  court  in  a  case  of  his  had  said  he  was 
entitled  to  draw  such  conclusions  as  he  was 
drawing.  We  have  been  referred  to  no  rq)ort- 
ed  case  announcing  such  a  doctrine;  and,  be- 
yond doubt  there  was  no  evidence  introduced 
to  justify  the  assertion.  It  was  an  unwar- 
ranted attempt  to  ezdte  aversion  In  the  jury 
against  defendant  and  the  testimony  of  Its 
employes.  The  attorney  persisted  in  bis  state- 
ment after  the  court  had  forbidden  him  to  go 
outside  the  evidoice,  and  practically  reiterat- 
ed it  without  further  r^roof.  Other  state- 
ments were  made  of  an  improper  character, 
some  of  which  were  lightly  censured,  and  oth- 
ers not  at  all.  The  record  shows  contempt- 
uous and  insulting  remarks  about  defendant 
and  Its  witnesses  were  freely  made  by  plaln- 
tUTs  attorneys. 
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But  for  tbe  extraordinary  character  of  tbe 
verdict,  we  might  not  Interfere  with  the  judg- 
ment on  account  of  these  Improprieties.  We 
think  a  verdict  for  plaintlfl  for  $1  actual 
damages  demonstrates  the  jury  must  have 
disbelieved  his  story  In  the  main ;  because,  if 
his  account  of  his  treatment  and  sufferings 
la  true,  he  was  entitled  to  substantial  damages. 
These  were  not  given  In  a  compensatory  form, 
but  punitive  damages  to  the  amount  of  |1,000 
were  given;  and  in  this  state  such  verdicts 
have  been  upheld,  though  in  many  jurisdic- 
tions an  award  of  nominal  damages  will  not 
support  an  assessment  of  exemplary.  Mills  r. 
Taylor,  85  Mo.  App.  Ul ;  Ferguson  v.  Publlah- 
ing  Oo.,  72  Mo.  App.  ASZ.  We  are  impressed 
with  tbe  belief  that  passion  and  prejudice 
were  unduly  aroused  against  defendant  by  the 
remarks  of  plaintiff's  counsel  during  the  course 
of  the  trial,  and  that  tlie  resentment  thus  ex- 
cited was  not  allayed  by  what  the  court  said, 
but  told  heavily  in  the  assessment  of  the  puni- 
tive damages.  This  being  true,  it  Is  our  duty 
to  reverse  the  judgment  in  order  that  there 
may  be  a  fair  trial  of  the  Issues,  and,  If  they 
are  found  in  favor  of  plaintiff,  that  an  impar- 
tial award  of  damages  may  be  made.  We  are 
supported  in  this  ruling,  we  think,  by  the  fol- 
lowing authorities,  besides  the  cases  already 
dted:  1  Thompson,  Trials,  c.  80,  on  "Abuses 
of  the  Right  of  Argument" ;  Williams  v.  Rail- 
road, 123  Mo.  57S,  588,  27  S.  W.  S87 ;  Rice  v. 
Sally.  170  Ma  107, 146,  7S  S.  W.  S98;  Smith  v. 
TeL  Co.,  68  Mo.  App.  628;  Ehisor  v.  Smith, 
67  Mo.  App.  584;  Fathman  v.  Tumllty,  34  Mo. 
App.  236 ;  Kllloren  v.  Dunn,  68  Mo.  App.  212. 

The  judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


DIEHM  et  aL  v.  NORTHWESTERN  MUT. 
LIFE  INS.  00. 

(St  Iioals  Court  of  Appeals.    MltaourL    Feb^ 
18,  1808.) 

1.  iKBDaAHOB— lilR     iHSmiAnOB— BCNEnOIA.- 

ans— Statutkb. 

Rev.  St  1899.  U  4600,  4613  [Ann.  St 
1906.  pp.  2490,  2507],  providing  that  every  in- 
terest in  real  estate  granted  or  devised  to  two 
or  more  persons  shall  be  a  tenancy  in  common, 
onless  expressly  dedared  otherwise,  and  that 
where  an  estate  la  devised  to  a  child,  grandchild, 
or  other  relative  of  the  testator,  and  the  devisee 
diss  before  the  testator,  leaving  lineal  deseend- 
snta,  the  descendants  shall  take  the  estate,  etc 
do  not  regulate  interests  in  lite  insurance  poll- 
des;  the  first  statute  dealing  only  with  nants 
or  devises  of  real  estate,  and  the  second  only 
with  devises  of  property. 

2.  Saxb— iHnaxsr  or  BEifmoiABiss. 

Though  the  interest  of  a  beneficiary  in  the 
proceeds  of  a  life  policy  is  ordinarily  tranamis- 
■ible  as  well  as  vested,  the  policy  may  be  word- 
ed so  as  to  make  it  a  vested,  bat  not  a  trans- 
missible, interest,  where  insnred  so  desires,  but 
it  la  presumed  tt>at  it  is  his  intention  that  the 
InterMt  shall  descend,  unless  the  contrary  ap- 
pears on  the  face  of  the  policy,  because  such  is 
the  general  course  of  property. 

[Ed.  Note.— For  caaes  in  point  see  Cent  Dig. 
ToL  28^  Insurance.  H  1472,  1473.1 


3.  Same— Lira  Policy— CoHBTBUonoH. 

A  policy  insured  the  life  of  assured  for  the 
benefit  of  his  wife  and  children,  and  the  insur- 
er promised  to  pay  the  policy  "to  the  said  ben- 
eficiaries or  thmr  executors,  administrators,  ot 
aasigna,"  within  a  specified  time  after  proof  of 
the  death  of  aasured.  Assured  died,  leaving  a 
wife  and  fonr  children  and  grandchildren  of  a 
deceased' child,  who  was  living  at  the  time  the 
policy  was  Issued,  but  who  died  before  aasured. 
Held,  that  the  interest  of  the  deceased  child  in 
the  proceeds  of  tbe  policy  passed  to  the  grand- 
children. 

4.  CorsTs— RinjcB  of  Dkoisioh— Staix  Db- 

OIBIS. 

The  doctrine  of  stare  decisis  will  not  be 
applied  in  determining  the  beneficiaries  in  a  life 
policy  issued  prior  to  a  decision  of  the  court  of 
appMils  construing  a  similar  policy,  which  de- 
cision has  been  overruled  by  the  Supreme  Court 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  13,  Courts,  %%  341-343.1 

Appeal  from  Circuit  Court,  St  Louis 
County;    Matt  O.  Reynolds,  Judge. 

Action  by  Walter  Dlehm,  curator  of  the 
estate  of  John  P.  Hartung  and  others,  against 
tbe  Northwestern  Mutual  Life  Insurance 
Company.  From  a  judgment  sustaining  a 
demurrer  to  the  petition,  plaintiff  appeals. 
Reversed  and  remanded. 

R  Schulenberger  and  Walter  Dlehm,  for 
apiiellants.  Jno.  W.  Noble  and  Walter  J.  Q. 
Nuen,  for  respondent 

OOODE,  J.  A  demurrer  was  sustained  to 
the  petition  In  this  case,  which  la  an  action 
on  a  policy  of  insurance  brought  by  Walter 
Diehm,  curator  of  the  estates  of  Jolm  Paul, 
Johanna,  and  John  Alexander  Hartung,  mi- 
nors. It  appears  from  the  petition  that  the 
defendant  company  in  1869  wrote  a  policy  of 
insurance  on  the  life  of  Charles  Wesler, 
"for  the  benefit  of  Caroline  Wesler,  his  wife, 
and  bis  children  by  her.  In  the  sum  of  |5,000 
for  the  term  of  bis  natural  life."  Charles 
Wesler  died  July  6,  1903,  leaving  his  wife, 
Caroline,  and  four  children  and  three  grand- 
children. The  grandchildren  are  the  wards 
of  tbe  plaintiff,  and  were  the  children  of 
Isabella  Hartung,  wife  of  John  Hartung. 
Isabella  Hartung  was  the  fifth  child  of 
the  Insured,  and  was  living  at  the  time  the 
policy  was  issued,  but  died  September  23, 
1902,  before  tbe  death  of  her  father,  Charles 
Wesler.  On  the  death  of  the  insured  the 
company  paid  the  full  amount  of  the  policy 
($5,000)  to  bis  widow,  Caroline,  and  bis  fonr 
surviving  children.  The  plaintiff,  as  curator 
of  said  minor  children,  brought  this  suit 
to  recover  a  one-aixth  interest  to  which  he 
claims  his  wards  are  entitled  under  the 
policy;  that  is,  to  the  interest  which  their 
mother  would  have  received  bad  she  sur- 
vived. 

The  provisions  of  the  policy  ate  before 
us,  and  are  to  be  construed  as  part  of  the 
petition  in  passing  on  the  case.  The 
policy  provided  ttiat  In  consideration  of  the 
premium  named  tbe  defendant  company 
Insured  the  life  of  Charles  Wesler,  a  mer- 
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chant  of  St  LouIb,  county  of  St  Lonls, 
and  state  of  Missouri,  for  tbe  benefit 
of  Caroline  Wesler,  bis  wife,  and  hla  chil- 
dren by  her  In  the  sum  of  |6,000  for  the 
term  of  his  natural  life;  further,  that  the 
company  promised  and  agreed  "to  pay  said 
sum,  at  Its  office  to  the  said  beneficiary  or 
tbelr  ei^ecutors,  administrators,  or  assigns. 
In  sixty  ^ays  after  due  notice  and  proof  of 
death  of  the  said  person  whose  life  is  hereby 
assured.  *  *  *  In  case  of  the  death  of 
the  said  beneficiary  before  the  death  of  the 
person  whose  life  is  assured,  the  amount  of  the 
assurance  shall  be  payable  at  maturity  to 
the  heirs  or  assigns  of  the  said  person  whose 
life  is  assured."  A  policy  not  materially 
different  in  its  provisions  from  the  one  before 
us  was  Issued  by  the  some  company,  and  was 
interpreted  by  this  court  in  Schneider  r. 
Northwestern  Mutual  Life  Ins.  Co.,  33  Mo. 
App.  84.  That  policy  was  issued  on  the  life 
of  Charles  Schneider  for  the  benefit  of  Louisa 
Scbnelder,  wife,  and  his  children  in  the  sum 
of  $2,000  for  the  term  of  hla  natural  life. 
It  further  provided  that  "In  case  of  the 
death  of  the  said  beneficiary  before  the 
death  of  the  person  whose  life  Is  assured, 
the  amount  of  the  assurance  shall  be  payable, 
at  maturity,  to  the  heirs  or  assigns  of  said 
person  whose  life  Is  assured."  Sclmeider 
died,  leaving  surviving  him  his  wife,  Louisa 
Schneider,  but  no  children.  His  heirs  were 
some  brothers  and  sisters  living  in  Germany. 
The  widow  claimed  the  full  amount  of  the 
policy.  Schneider  had  four  children  bom  to 
him  after  the  Issuance  of  the  policy,  but 
they  all  died  before  he  did.  The  company 
insisted  that  the  heirs  of  Schneider,  his 
mother,  brothers,  and  Bisters  were  entitled  to 
participate  In  the  proceeds  of  the  policy,  and 
that  the  widow  did  not  take  the  entire  in- 
terest as  survivor  of  the  children,  who  were 
named  as  beneficiaries  with  her.  She  in- 
sisted to  the  contrary.  In  disposing  of  the 
question.  Judge  Thompson  reasoned  about 
the  meaning  of  the  policy,  and  held  it  was 
the  intention  of  the  insured  to  provide,  not 
for  his  brothers  and  sisters,  but  for  bis  im- 
mediate f  Amlly ;  and  hence,  when  his  children 
died,  his  intention  and  the  meaning  of  the 
contract  rightly  understood  could  be  carried 
out  only  by  giving  bis  widow  the  whole 
amount  The  opinion  applied  by  analogy  the 
doctrine  declared  In  Crecellus  v.  Herat,  0 
Mo.  App.  61,  Id.,  78  Mo.  566,  that  where  a, 
disposition  of  property  is  made  to  a  class, 
though  as  tenants  In  common  and  not  as 
joint  tenants,  the  death  of  one  or  more  of 
the  devisees,  before  the  death  of  the  testator, 
will  not  cause  a  lapse,  but  the  survivors  will 
take  the  whole  property.  That  case  was 
decided  without  reference  to  the  Missouri 
statute  on  the  subject  which  expressly  de- 
clares that  every  Interest  in  real  estate  grant- 
ed or  devised  to  two  or  more  persons  other 
than  executors  and  trustees  and  husband 
and  wife  shall  be  a  tenancy  in  common,  un- 


less expressly  declared  in  the  grant  or  devise 
to  be  in  Joint  tenancy.  Bev.  St  189B,  {  46U0 
[Ann.  St  1006,  p.  24991.  We  also  have  a 
statute  which  says  that  if  an  estate  be  de- 
vised to  a  child,  grandchild,  or  other  relative 
of  the  testator,  and  axidx  devisee  dies  before 
the  testator  leaving  lineal  descendants,  such 
descendants  shall  take  the  estate,  real  or 
personal,  as  such  devisee  would  have  done  if 
be  had  survived  the  testetor.  Rev.  St  1899, 
i  4613  [Ann.  St  1906,  p.  2507].  Crecellus 
▼.  Horst  was  overruled  in  Lemmons  v.  Rey- 
nolds, 170  Mo.  227,  71  S.  W.  135,  as  being  In 
contravention  of  the  statute  first  cited.  The 
two  statutes  in  question  do  not  regulate  in- 
terests in  insurance  contests;  for  the  first 
statute  deals  only  with  grante  or  devises  of 
real  estate,  and  the  second  only  with  devises 
of  property.  But  it  is  true  insurance  policies 
have  been  treated  as  somewhat  analogous  to 
testamentary  disiwsltlons.  Continental  Ins. 
Co.  T.  Palmer,  42  Conn.  00,  19  Am.  Rep.  530. 
Not  only  has  Crecellus  v.  Herat  been  over- 
ruled by  the  Supreme  Court  but  its  applica- 
tion by  analogy  as  a  precedent  in  cases  like 
the  Schneider  Case  would  be  opposed  to  the 
later  decisions  In  insurance  cases,  wherein 
it  was  held  the  beneficiary  of  a  regular  in- 
surance policy  tekes  a  vested  interest  in  it 
from  the  time  the  policy  is  issued,  and,  fur- 
ther, that  the  interest  Is  transmissible  accord- 
ing to  the  laws  governing  the  devolution  of 
property.  tJ.  S.  Casualty  Co.  v.  Kacer,  16& 
Mo.  301,  316,  69  S.  W.  370,  68  L.  R.  A.  436, 
92  Am.  St  Rep.  641.  Moreover,  the  great 
weight  of  authority  is  in  favor  of  the  proposi- 
tion that  such  vested  interest  in  the  benefici- 
ary, unless  there  are  words  of  restriction  in 
the  policy,  descends  in  case  of  his  death  to 
bis  heirs.  A  few  authorities  may  be  found 
in  favor  of  the  soundness  of  Judge  Thomp- 
son's interpretetlon  of  the  Schneider  policy. 
U.  8.  Trust  Co.  v.  Insurance  Co,,  115  N.  X. 
152,  21  N.  E.  1025 ;  Insurance  Go.  T.  Webb, 
54  Ala.  688,  702.  The  question  after  all  is: 
What  was  the  contract  between  the  company 
and  the  Insured  with  reference  to  the  pro- 
ceeds of  the  policy?  Though  such  an  interest 
as  a  beneficiary  has  in  the  proceeds  of  a 
policy  is  ordinarily  transmissible  as  well  as 
vested,  the  policy  may  be  worded  so  as  to 
make  it  a  vested,  but  not  a  transmissible,  in- 
terest, if  tlie  Insured  desires.  Hence  the  in- 
quiry may  arise  whether  the  insured  wished 
to  provide,  and  had  the  policy  drawn  In 
language  to  carry  out  his  wish,  that  in  case 
of  the  death  of  one  or  more  of  his  children 
before  be  died,  the  Interest  of  such  child  or 
children  should  not  descend  to  its  or  their 
heirs.  It  must  be  held  that  the  intention 
Is  for  it  to  descend,  unless  the  contrary  ap- 
pears on  the  face  of  the  policy,  l>ecauBe  such 
Is  the  general  course  of  property.  It  was 
stipulated  in  the  policy  before  as  tbat  the 
company  should  pay  the  insurance  money 
to  the  beneficiaries  named,  or  to  their  exec- 
utors, administrators,  or  assigns;   and  this 
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trgnea  against  tbe  Ttew  that.  In  case  of  the 
death  of  the  named  beneficiaries,  the  gnrvlT- 
hic  beneficiaries  should  take  the  whole  fund ; 
and  we  hare  no  donbt  that  according  to  tbe  de- 
dslona  In  this  state,  and  most  others,  the 
Interest  In  the  insarance  of  the  deceased 
mother  of  the  wards  of  tbe  plaintiff  de- 
icended  at  her  death  to  ber  children.  The 
anthoritles  and  reasoning  on  which  tbe  opin- 
Ion  In  tbe  Schneider  Case  was  rendered, 
having  been  overruled  and  rejected  by  tbe 
Supreme  Court  In  later  decisions,  and  par- 
ticularly in  U.  8.  Cas.  Co.  v.  Kacer,  supra, 
those  later  decisions  control  the  disposition 
of  this  canse.  If  the  present  policy  had  been 
written  subsequent  to  tbe  Judgment  In  the 
Schneider  Case,  we  might  hold  tbe  rule  there- 
in declared  became  part  of  the  contract,  and 
was  understood  to  be  by  the  parties.  But  the 
policy  was  written  before,  and  to  apply  the 
doctrine  of  stare  decisis  we  would  be  bound 
to  deprive  the  wards  of  the  plaintiff  of  a 
property  interest,  which,  by  the  decisions  of 
the  Supreme  Court,  belongs  to  and  is  vested 
In  them. 

The  Schneider  Case  will  be  overruled,  and 
the  Judgment  herein  reversed,  and  the  cause 
remanded  to  be  disposed  of  according  to  this 
opinion.    All  concur. 


COT  OF  MEXICO  ▼.  LAKENAN  et  al. 

(St  Louis  Court  of  Appeals.     Missouri.     Feb. 
18,  1906.    Rehearing  Denied 
March  3.  1908!) 

L  AcnoR-^oiRDHi— Statutes. 

Under  Rev.  St.  1899,  S  593  [Ann.  St  1906, 
f.  619],  authorising  the  joinder  of  causes  of  ac- 
tion arising  out  ol  the  same  transaction,  etc., 
canses  of  action  on  tax  blUs  Issued  for  the  cost 
o{  the  construction  of  sidewalks  In  front  of  lots 
owned  by  individuals  may  be  united  In  one  pe- 
tition, in  Mparate  oonnts. 

2.  MtrmoiPAi.  Cobpobatioiis  —  Spbciai.  Tax 

Box*— AcnoRB— PninoH . 

A  petition,  in  an  action  on  tax  bill!)  issued 
for  the  cost  of  tbe  construction  of  sidewalks, 
wbich  shows  the  construction  of  tbe  walks  in 
front  of  tbe  respective  lots,  tbe  issuance  of  the 
tax  blllsu  tbe  substance  of  their  contents,  and 
which  alleges  that  defendants  owned  the  lots 
•tainst  which  the  lien  was  sought  to  be  en- 
forced, that  plaintiff  Is  a  municipal  corporation, 
and  owns  and  allowed  the  tax  bill,  which  was 
isned  in  its  name  and  to  its  use,  sufficiently 
itates  a  cause  of  action  as  against  a  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  26,  Unnldpal  Corporations,  {{  1276-1278.] 

8.  Sakb. 

Rev.  St.  1809,  I  6863  [Ann.  St  1906,  p. 

2970],  providing  that  where  no  bids  are  re- 
ceived for  laying  a  sidewalk  after  an  advertise- 
ment for  bi^  the  city  may  construct  tbe  walk 
at  its  own  expense,  and  keep  an  accurate  ac- 
connt  of  the  amount  exjwnded  for  labor  and  ma- 
terial, does  not  require  the  party  suing  on  a  tax 
bill  for  the  cost  of  the  oonstructlon  of  a  side- 
valk  to  attach  to  his  petition,  or  embody  in  it, 
a  atatement  of  the  items  of  expense  for  the 
kinds  of  material  and  Ubor  used  in  building  the 
walk. 


4.  Sake— Recitals  of  Tax  Bn.!.. 

Under   Rev.    St.   1899,    S   5863   [Ann.    St 
1906,  p.  2970],  providing  that  a  tax  bill  shall  ' 
be  prima  facie  evidence  of  the  regularity  of  tlie    ; 
proceedings   for  the  assessment  of  the  special   ( 
tax  and  the  doing  of  the  work,  etc,  a  tax  bill 
issued  for  tbe  cost  of  the  construction  of  a  side-    / 
walk,  pursuant  to  an  ordinance  providing  that  / 
before  tbe  making  of  a  contract  for  the  walk 
the  city  shall  give  the  property  owners  written  / 
notice  and  time  to  provide  for  the  construction  < 
of  the  walk,  need  not  recite  the  giving  of  the  no- 
tice, lack  of  notice  being  available  as  a  defense 
to  the  bill. 

6.  Samb— Estimates  of  Cost  of  Wobk. 

Rev.  St  1889,  f  5858  [Ann.  St  1906,  p. 
2962],  requires  an  estimate  of  the  cost  to  be 
made  and  submitted  to  a  city  by  its  city  engi- 
neer before  a  contract  for  a  street  improvement 
is  made,  and  forbids  the  letting  of  a  contract 
for  the  work  in  excess  of  the  estimate.  In  an 
action  on  tax  bills  issued  for  the  cost  of  the 
construction  of  sidewalks,  it  appeared  that  a 
written  estimate  of  the  cost  of  the  sidewalk  was 
submitted  by  the  city  engineer  to  the  mayor  and 
council  before  the  letting  of  the  contract.  The 
estimate  was  for  a  brick  sidewalk,  according  to 
the  ordinance,  at  a  specified  sum  per  square 
foot.  Held,  that  a  valid  estimate  of  the  value 
of  the  work  was  made  before  the  letting  ot  the 
contract 

6.  Same— Acnow  ok  Tax  Bnx— Evidence. 

Where,  in  an  actlou  on  tax  bills  issued  for 
the  cost  of  the  construction  of  sidewalks,  the 
city  engineer  testified  that  the  mayor  and  coun- 
cil gave  him  no  Instructions  except  to  estimate 
the  cost  of  constructint^  the  walks,  the  question 
of  the  practice  of  the  city  in  requiring  its  engi- 
neer to  place  the  estimate  of  the  cost  of  oon- 
structing  sidewalks  above  the  proximate  cost,  so 
that  bids  for  construction  might  come  within 
the  amount  estimated,  was  immaterial,  in  the 
absence  of  an  averment  of  fraud. 

7.  Same— Ft.i;ADiHa — Issues  and  Pboof. 

Where,  in  an  action  on  tax  bills  issued  for 
the  cost  of  the  construction  of  a  brick  sidewalk, 
the  issue  was  whether  or  not  the  city  engineer 
had  made  an  estimate,  and  the  answer  did  not 
raise  the  question  of  a  fraudulent  estimate,  the 
details  of  facta  which  the  engineer  took  into 
consideration  in  making  an  estimate  were  irrel- 
evant and  it  was  proper  to  refuse  to  permit 
him  to  answer  an  inquiry  concerning  how  many 
bricks  went  into  the  walk. 

8.  Sake— EsincATBS  of  Cost. 

Where  the  same  kind  of  a  sidewalk,  and  ot 
the  same  dimensions,  was  to  be  laid  in  front  of 
two  lots,  the  estimate  of  the  city  engineer  of 
the  cost  of  the  sidewalk  was  sufficient,  though 
It  was  not  separately  made  for  each  lot 

9.  SaICE  —  PBBLIinNABT    BBSOLnxiOKS  —  Db- 
BCBIPTIOW  OF  WoBK. 

Resolutions  of  a  city  for  the  construction 
ot  sidewalks  in  front  of  two  lots  recited  that 
the  owners  should  be  notified  to  construct  a 
sidewalk  along  tbe  lots  described.  One  of  the 
resolutions  used  the  word  "reconstruct"  once, 
but  throughout  the  resolution  the  work  to  be 
done  was  spoken  of  as  tbe  construction  of  a 
sidewalk.  Held,  that  neither  of  tbe  resolutions 
for  the  construction  of  the  sidewalks  was  a  res- 
olution for  the  reconstruction  of  a  walk,  and 
neither  was  Invalid. 

10.  Same. 

Resolutions  of  a  d^  for  the  construction 

of  sidewalks  were  not  void  liecause  they  provid- 
ed that  in  tbe  event  the  owners  of  the  property 
did  not  build  the  walks  the  city  would  do  so, 
since  this  did  not  signify  that  the  city  would 
omit  to  advertise  for  bids  from  contractors,  as 
required  by  Rev.  St  1899,  i  5863  [Ann.  St 
1906,  p.  29701 ;  and  tax  bills  Issued  for  the 
cost  of  the  sidewalks  were  not  affected  because 
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the  owneia  were  notified  that,  if  they  failed  to 
build  the  walks,  the  city  would  build  them,  since 
the  resolntiona  aimply  meant  that  the  city,  after 
taking  the  proper  steps,  would  do  the  work  if 
the  owners  did  no^  and  no  bids  were  received 
from  others. 

11.  Same— DxacBiFTioif  or  Pasties. 

An  ordinance  providing  for  the  constraction 
of  •  sidewalk  in  front  of  lots,  which  specifically 
describes  the  lots  by  numbers,  and  the  number 
of  the  block  in  which  they  are,  is  not  invalid, 
becaase  it  fails  to  give  the  Christian  names  of 
the  owners  of  -the  lots. 

12.  Sams— Adtebtisement  fob  Bids. 
Where  the  advertisement  for  bids  tor  the 

construction  of  a  sidewalk  was  published  (or 
seven  days  consecutively  in  a  newspaper,  not  !•- 
sued  on  Sunday,  except  that  a  Sunday  interven- 
ed between  the  last  two  insertions,  the  publica- 
tion was  sufficient  to  give  a  week's  notice. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  {  856.] 

18.  Saks— AoTioH  or  Tax  BnxB— DBivHais. 
It  is  not  permissible  for  an  owner  to  show 
in  defense  to  a  tax  bill  issued  for  the  cost  of 
the  construction  of  a  sidewalk  that  the  property 
received  no  benefit  from  the  construction. 

Appeal  from  Circuit  Court,  AudraiB  Coun- 
ty;  Jas.  D.  Bamett,  Judge. 

Action  by  the  city  of  Mexico  against  Jos. 
G.  Lakenan  and  another.  From  a  judgment 
for  plaintiff,   defendants  appeal.     Affirmed. 

Clarence  Barnes,  for  appellants.  A.  C. 
Whitson,  for  respondent 

GOODE,  J.  Plaintiff,  a  municipal  corpo- 
ration, constructed  sidewalks  in  front  of 
two  lots  belonging  to  defendants,  and  this 
action  is  on  the  tax  bills  issued  for  the  work. 
One  of  the  bills  amounted  to  $57.65,  and  the 
other  to  $59.65,  and  plaintiff  obtained  Judg- 
ment om  both  of  them  in  the  court  below. 
The  petition  Is  in  two  counts,  and  this  is 
insisted  on  as  being  a  misjoinder  of  causes 
of  action.  Defendants  own  both  pieces  of 
property,  and  both  tax  bills  were  made  out 
against  them,  and  hence  the  two  causes  of 
action  might  be  united  in  one  petition  in 
separate  counts.  Rev.  St  1899,  f  593  [Ann. 
St  1906,  p.  619]. 

It  is  further  Insisted  the  petition  did  not 
state  a  cause  of  action,  because  it  did  not  set 
out  the  general  effect  of  the  ordinances  under 
which  the  work  was  done,  but  only  plead- 
ed them  by  their  titles  and  date  of  approval. 
The  action  is  on  the  special  tax  bills,  and 
each  count  states  the  construction  of  the 
walks  in  front  of  the  respective  lots,  the  is- 
suance of  the  tax  bill,  the  substance  of  its 
contents,  that  the  defendants  owned  the  lot 
against  which  the  lien  is  sought  to  be  enforc- 
ed, that  plaintiff  is  a  municipal  corporation, 
and  owns  and  allowed  the  tax  bill,  which 
was  issued  in  its  name,  and  to  its  use.  These 
facts  sufficiently  state  the  case  for  plaintiff, 
and  the  demurrer  was  properly  overruled. 
Turner  v.  Patton,  64  Mo.  App.  654;  VIeths 
V.  Planet  etc.,  Co.,  64  Mo.  App.  207 ;  City  of 
Carthage  ex  rel.  r.  Badgley,  73  Mo.  App.  123. 

It  is  further  insisted  that  plaintiff's  peti- 
tion is  not  based  on  special  tax  bills,  inas- 


much as  the  amounts  expended  for  labor  and 
material,  etc.,  are  not  set  out  therein,  or  at- 
tached thereto  as  an  exhibit  Section  6863  of 
the  Revised  Statutes  of  1890  [Ann.  St  1906, 
p.  2970]  says,  if  no  bids  are  received  for  lay- 
ing a  sidewalk  after  an  advertisement  for 
bids,  the  city  may  construct  the  walk  at  its 
own  expense,  and  shall  keep  an  accurate 
account  of  the  amoimt  expended  for  labor 
and  material,  including  grading  and  filling 
opposite  each  lot  That  section  does  not  re- 
quire the  party  suing  on  a  tax  bill  to  attach 
to  his  petition,  or  embody  in  It,  a  statement 
of  the  separate  items  of  expense  for  the 
various  kinds  of  labor  and  material  used  In 
building  the  walk.  We  do  not  understand 
what  defendant's  counsel  means  by  saying 
the  action  is  not  on  special  tax  bills,  because 
of  the  absence  of  a  recital  In  the  petition, 
or  of  an  exhibit  attached  to  it  of  these  items. 
The  action  is  on  tax  bills,  and  for  that  rea- 
son it  is  unnecessary  to  enumerate  the  differ- 
ent items  of  cost  as  perhaps  it  would  be  neces- 
sary to  do,  if  the  action  was  on  an  account 
for  the  value  of  work  done  and  material  fur- 
nished. 

It  is  further  objected  that  one  of  the  tax 
bills  did  not  allege  the  giving  of  notice  for  the 
construction  of  the  sidewalk  along  the  proper- 
ty described  in  the  bill,  and,  therefore,  did 
not  constitute  prima  fade  evidence  In  favor 
of  the  plaintiff.  The  notice  to  the  property 
owner  to  which  this  point  refers  is  provided 
for  in  section  8  of  the  sidewalk  ordinances 
of  the  city  of  Mexico,  which  says  that  be- 
fore making  a  contract  for  the  construction 
of  a  sidewalk,  the  city  shall  give  the  property 
owners,  or  their  legal  representatives,  20 
days'  written  notice,  in  person  or  by  mail, 
in  time  to  provide  for  the  construction  of  the 
walk.  No  doubt  notice  to  the  property  own- 
er Is  required  by  said  ordinance;  but  the 
contention  that  the  tax  bill  must  recite  the 
giving  of  notice  is  without  legal  support 
A  tax  bill  is  made  by  statute  prima  fade 
evidence  of  the  regularity  of  the  proceedings 
for  the  assessing  of  the  spedai  tax,  the  valid- 
ity of  the  bill,  the  doing  of  the  work,  the  fur- 
nishing of  the  material  charged  for,  and  the 
liability  of  the  property  for  the  amount  of 
the  bill.  Rev.  St  1899,  {  5863  [Ann.  St  1906, 
p.  2970].  We  have  been  pointed  to  no  stat- 
ute or  decision  requiring  the  giving  of  notice 
to  a  property  owner  to  be  recited  in  the  bllL 
Lack  of  notice  might  be  set  up  as  a  defense; 
but  the  defendant  would  have  to  prove  no 
notice,  or  an  inadequate  one,  was  given. 

It  is  further  contended  no  valid  esti- 
mate of  the  value  of  the  work  was  made  before 
the  city  had  it  done.  Section  6858  of  the 
Revised  Statutes  of  1899  [Ann.  St  1906,  p. 
2962]  requires  an  estimate  of  the  cost  to  be 
made  and  submitted  to  the  municipal  authori- 
ties by  the  dty  engineer,  or  other  proper 
person,  before  a  contract  for  municipal  work 
is  done,  and  for  bids  for  letting  a  contract 
for   the    work   in    excess   of   the   estimate. 
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The  record  shows  a  written  estimate  of  tbe 
cost  of  tbls  sidewalk  was  submitted  by  tbe 
city  oigineer  to  the  mayor  and  city  ootincU 
before  tbe  letting  of  the  contract  His  esti- 
mate was  for  a  brick  sidewalk,  according  to 
the  ordinance,  at  13  cents  per  square  foot 
In  this  connection  complaint  is  made  of  the 
refnsal  of  the  court  to  allow  the  defendant 
to  prove  by  the  city  engineer  that  it  was  the 
practice  of  the  city  of  Mexico,  for  Its  engineer 
to  place  the  estimate  of  the  cost  of  construct- 
ing sidewalks  above  the  approximate  cost 
tliereof  In  order  that  the  bids  for  construction 
might  come  within  the  amount  estimated.  The 
engineer  testified  the  mayor  and  city  council 
gave  him  no  Instructions  In  this  particular 
case,  except  to  estimate  the  cost  of  con- 
structing the  walk,  and,  having  so  answered, 
we  think  it  would  have  been  Improper  In  the 
absence  of  an  averment  of  fraudulent  custom, 
to  conduct  a  general  iuQulry  Into  the  prac- 
tices of  the  city.  The  question  was  whether 
an  honest  estimate  was  made  In  the  par- 
ticular case. 

Complaint  Is  made  of  tbe  refusal  to  permit 
an  answer  to  an  inquiry  of  the  engineer 
concerning  how  many  bricks  went  Into  the 
walk.  We  fall  to  see  the  relevancy  of  this 
inquiry.  The  issue  was  whether  or  not  the 
engineer  had  made  an  estimate.  The  details  of 
facts  which  he  took  Into  consideration  were 
irrelevant,  at  least  under  the  pleadings  as 
framed.  No  defense  was  set  up  In  the  an- 
swer based  on  an  alleged  fraudulent  esti- 
mate. Carthage  v.  Badgley,  73  Mo.  App.  123 ; 
Heman  v.  Payne,  27  Mo.  App.  48. 

The  estimate  of  the  engineer  is  also  chal- 
lenged on  the  ground  that  It  was  not  sepa- 
rately made  for  each  lot  We  regard  this 
point  as  trivial.  The  same  kind  of  walk  of 
tbe  same  dimensions  was  to  be  laid  In  front 
of  both  lots. 

A  point  is  made  that  the  resolution  for  the 
construction  of  a  sidewalk  in  front  of  one  of 
the  lots  was,  In  fact  a  resolution  for  tbe 
reooDstructlon  of  a  walk.  Instead  of  the 
construction  of  one,  and  therefore  Invalid. 
A  reading  of  the  resolution  does  not  bear  out 
this  coontentlon.  In  both  the  resolutions  it 
was  resolved  the  defendants  be  notified  to 
construct  a  sidewalk  along  the  particular 
lota  described  In  the  resolution,  and  In  one  of 
tbe  resolutions  the  word  "reconstruct"  was 
osed  <sice;  but  this  was  obviously  a  clerical 
error,  because  throughout  the  resolution  the 
work  to  be  done  was  spoken  of  as  the  con- 
Mnictlon  of  a  sidewalk. 

It  is  further  said  the  resolutions  are  void, 
because  they  provided  that  In  the  event  the 
owners  of  the  property  did  not  build  tbe 
walks,  the  dty  of  Mexico  would  do  so;  thus 
Importing  that  if  the  defendants  did  not 
bolld  them,  the  city  would  do  so  without 
adrotislng  for  bids  from  other  parties,  as 
required  by  section  6863.  These  resolutions 
tot  notice  to  the  owners  were,  as  said,  found- 
ed on  an  ordinance  of  the  city.    The  tax  bills 


are  not  affected,  because  the  defendants  were 
notified  that  if  they  failed  to  build  the  walks, 
the  city  would  build  them.  This  did  not 
signify  that  the  city  would  omit  to  advertise 
for  bids  from  contractors,  or  omit  any  other 
necessary  steps;  but  simply  that  the  city, 
after  taking  the  proi)er  steps,  would  do  tbe 
work  If  the  owners  did  not  and  no  bids  were 
received  from  other  parties.  The  record 
shows  conclusively  that  before  the  doing  of 
the  work  the  cl^  advertised  for  bids  and 
received  non&  It  was  then  empowered  by 
section  6863  to  construct  the  walks  at  its  own 
expense. 

It  is  further  contended  the  ordinance  for 
the  letting  of  the  contract  for  the  construc- 
tion of  the  sidewalk  and  specifications  did 
not  originally  contain  the  individual  names 
of  the  owners  of  the  lots,  Joseph  O.  Lakenan 
and  Adam  C.  Barnes,  but  only  the  firm  name 
of  Lakenan  ft  Bamea  Tbe  ordinance,  as 
we  find  it  In  the  record,  contains  both  the 
firm  name  and  the  Individual  names,  and 
recites  the  giving  of  notice  to  both  members 
of  the  firm;  and,  in  fact  such  notice  was 
given.  But  the  attorney  for  defendant  swore 
he  had  read  the  ordinance  after  Its  passage, 
and  it  did  not  thai  contain  the  individual 
names  of  the  owners  of  the  property.  No 
attempt  was  made  In  this  case  to  charge 
the  defendants  as  partners ;  and,  even  if  the 
ordinance  directed  the  construction  of  the 
sidewalk  along  lots  owned  by  Lakenan  ft 
Barnes,  the  ordinance  was  not  invalid  for 
failure  to  give  the  first  names  of  the  owners. 
The  lots  were  specifically  described  by  their 
numljers  and  the  number  of  the  block  they 
were  in,  and  hence  the  ordinance  was  per- 
fectly definite  as  to  the  property  to  be  Im- 
proved. 

It  Is  further  contended  the  advertisement 
for  bids  was  not  published  In  conformity  to 
the  genera]  ordinances  of  the  city  of  Mexico, 
which  requires  one  week's  advertisement 
The  advertisement  for  bids  was  published  for 
7  days  consecutively,  except  that  a  Sunday 
intervened  between  the  last  two  insertions. 
It  was  proved  the  paper  was  not  issued  om 
Sunday.  This  publication  was  sufilclent  to 
give  a  week's  notice.  City  of  Trenton  v. 
Collier,  68  Mo.  App.  483,  499. 

It  is  further  contended  the  court  erred  in 
refusing  an  instruction  asked  by  defendant 
that  unless  the  tots  were  benefited  by  tbe 
sidewalks  to  tbe  amount  of  the  cost  there- 
of, plaintiff  could  not  recover.  It  is  not  per- 
missible for  the  defendant  to  show  in  defense 
to  the  tax  bill  that  tbe  property  received  no 
benefit  from  the  construction  of  the  sidewalks. 
Paving  Co.  V.  French,  158  Mo.  634,  58  S.  W. 
934,  64  L.  R.  A.  492 ;  Heman  v.  Schulte,  166 
Mo.  409,  66  S.  W.  163. 

Many  other  points  are  made  in  the  brief 
for  defendant  but  we  will  not  give  space  to 
the  discussion  of  them.  They  are  devoid  of 
merit    Tbe  record  shows  all  the  proceedings 
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In  this  case  were  in  strict  conformity  to  lav, 
without  even  tbe  taint  of  irregularity. 
Tb»  judgment  Is  afBrmed.    All  concoE. 


STATU  ex  reL  TATLOR,  Pablie  Adm'r,  t. 
WUBDEMAN. 

(St  Louis  Court  of  Appeals.     Missouri.    Feh. 
18,  1908.) 

1.  iNBAin  PXBSOIIS— iHQUIBinORS— JUBISDIO- 
TION— VKWUE. 

In  the  absenos  of  any  statute  rei^ulatlng 
the  procedure,  the  rule  is  tliat  tlie  cliancery  or 
probate  court  of  the  place  of  residence  of  a 
supposed  lunatic  is  the  proper  forum  to  conduct 
an  inquiry  as  to  his  mental  state. 

[Ed.  Note.— For  cases  in  pointj^  see  Cent.  Dig. 
ToL  27,  Insane  Persons,  ||  16,  76.] 

2.  DomcnJB— RxBiDEKCx. 

Under  Rev.  St.  18dd,  I  4100,  cL  17  (Ann. 
St.  1900,  p.  2253],  prOTiding  that  the  place 
where  the  family  of  any  person  permanently  re- 
sides shall  be  deemed  the  place  of  residence  of 
such  person,  where  a  wife  resided  with  her 
husband  in  j.  county,  having  all  her  property 
therein,  but  on  becoming  insane  was  removed 
to  an  asylum  in  another  county,  tier  residence 
continued  to  be  in  J.  county,  even  after  her 
husband's  death. 

SEi.  Note.— For  cases  In  point,  see  Cent  Dig. 
.  17,  Domicile,  ||  24-35;    vol.  27,   Insane 
Persons,  |  76.] 

8.  iNSAinc   FkBsons  — Ihqthsitiors  — JtTBis- 

DICTIOlf— VWITTE. 

Ann.  St  1906,  p.  2060  (Rev.  St  1899,  i 
3650,  as  amended  by  Laws  1903,  p.  200),  pro- 
vides that  on  information  to  the  probate  court 
that  any  person  in  its  county  is  insane  and  in- 
capable of  managins  his  affairs,  the  court  shall 
cause  the  facts  to  he  inquired  into  by  a  jury. 
Section  8653  [page  2061]  provides  that  when- 
ever any  county  judge,  justice  of  the  peace, 
etc.,  shall  discover  any  person  resident  in  his 
county  to  be  of  unsound  mind,  he  shall  apply 
to  the  probate  court  for  the  exercise  of  its  ju- 
risdiction, and  thereupon  a  like  proceeding  shall 
be  had  as  on  informations  by  unofficial  per- 
sons. Section  3654  provides  that^  if  the  jury 
find  that  the  subject  of  the  inquiry  is  of  un- 
sound mind  and  incapable  of  managing  his  af- 
fairs, the  court  shall  appoint  a  guaraian.  Beld 
that  where  a  wife  residing  with  her  husband 
in  J.  county,  and  having  all  her  property  there- 
in, became  Insane  and  was  confined  in  an  asy- 
lum in  another  county,  the  probate  court  of  J. 
county,  after  her  husband's  death,  had  juris- 
diction to  inquire  into  her  sanity. 

Appeal  from  Circuit  Court,  St  Loula  Coun- 
ty; Jno.  W.  McElhlnney,  Judge. 

Mandamus  by  the  state,  on  the  relation 
of  Daniel  C.  Taylor,  public  administrator, 
against  Onstavus  A.  Wurdeman,  judge  of 
the  probate  court  of  St  Louis  county.  From 
a  judgment  refusing  a  peremptory  writ,  re- 
lator appeals.    Affirmed. 

J.  C.  Kiskaddon,  for  appellant  Farris  A 
Mathews  and  A.  EL  L.  Gardner,  for  respond- 
ent 

OOODB,  3.  This  Is  a  proceeding  to  com* 
pel  the  judge  of  the  probate  court  of  St 
Louis  county  to  reinstate  and  hear  an  in- 
formation filed  in  said  court  by  the  relator, 
Daniel   0.  Taylor,  public  administrator  of 


said  county,  saying  Mrs.  Melissa  Connor  is 
of  unsound  mind  and  incapable  of  attending 
to  her  own  afl^alrs,  and  asking  that  an  In- 
quiry concerning  her  mental  condition  be 
held.  The  probate  court  dismissed  said 
proceeding  May  30,  1907,  on  tbe  ground  of  a 
prior  adjudication  concerning  the  insanity 
of  Mrs.  Connor  by  the  probate  court  of  Jas- 
per county,  wherein  she  was  adjudged  to  be 
of  unsound  mind  and  incapable  of  managing 
her  affairs,  and  W.  H.  Phelps,  who  bad  mov- 
ed to  dismiss  the  proceeding  in  the  St  Lionls 
county  probate  court,  bad  been  appointed 
guardian,  and  had  given  bond  and  qualified 
as  such.  As  there  is  no  dispute  about  the 
facts,  and  the  question  at  Issue  is  one  at 
law,  it  will  be  unnecessary  to  recite  the 
pleadings.  The  information  was  filed  by 
tbe  relator,  D.  C.  Taylor,  In  the  probate  court 
of  St  Louis  county,  on  April  10,  1907,  and 
Mrs.  Connor  was  duly  notified  of  the  pro- 
ceeding, and  that  there  would  be  a  hearing 
thereof  April  17th;  but  on  AprU  17th  Mr. 
Phelps,  who  had  been  appointed  guardian 
in  Jasper  county,  moved  to  dismiss  tbe 
cause,  and  it  was  dismissed,  as  stated,  on 
tbe  groimd  of  tbe  prior  adjudication  In  the 
probate  court  of  Jasper  comity.  Tbe  latter 
proceeding  was  Instituted  on  or  about  AprU 
2,  1907,  or  eight  days  before  the  filing  of 
the  information  by  relator  in  St  Louis  coun- 
ty probate  court  Tbe  informant  In  Jasper 
county  was  B.  O.  Brown,  and  in  bis  written 
information  he  represented  to  the  jtrobate 
court  of  said  coun^  that  Mrs.  Connor  resid- 
ed In  said  county,  had  no  children,  owned 
both  real  and  personal  estate  in  Jasi>er  coan- 
ty,  was  a  person  of  unsound  mind  and  in- 
capable of  managing  her  affairs,  and  prayed 
to  havie  a  Jiuy  inquire  Into  Mrs.  Connor's 
sanity,  and  to  take  all  due  proceedings  in  ac- 
cordance with  the  laws  ot  this  state  in  sncb 
case  made  and  provided.  On  the  filing  of 
that  Information  a  notice  or  process  was 
issued  under  the  hand  and  seal  of  the  judge 
of  the  Jasper  probate  court  to  Mrs  Connor, 
notifying  her  of  the  filing  of  the  informatloii 
by  Brown  and  its  contents,  and  that  an  in- 
quiry concerning  the  matters  alleged  would 
be  heard  in  tbe  probate  courtroom,  In  the 
courthouse  in  the  city  of  Carthage,  Jasper 
county.  Mo.,  at  9  o'clock  on  the  8th  day  of 
April,  1907,  before  a  jury,  as  required  by 
law;  and  further  notifying  her  she  migbt 
appear  and  show  cause,  if  any  she  had,  why 
a  guardian  should  not  be  appointed  to  take 
charge  of  and  attend  to  her  buriness  affairs. 
This  notice  was  duly  served  on  Mrs.  Con- 
nor In  the  county  of  St  Louis  and  state  of 
Missouri,  on  April  6,  1907,  by  delivering  to 
and  leaving  with  her  a  true  copy.  On  April 
8th  said  proceeding  concerning  the  sanity  of 
Mrs.  Connor  came  on  to  be  heard  in  the  Jas- 
per county  probate  court  before  a  jury,  and 
resulted  in  a  verdict  that  she  was  of  un- 
sound mind,  and  Incapable  of  managing  her 
affairs;   whereupon  the  court  adjudged  ahe 
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was  of  anaound  mind,  and  incapable  of  man- 
aging her  own  affairs,  and  appointed  W.  H. 
Phelps  guardian  of  her  person  and  estate, 
ordered  him  to  give  l>ond  in  the  sum  of 
1100,000,  which  bond  was  given  and  approv- 
ed, and  Phelps  entered  npon  the  discharge 
«f  his  duties.  The  record  of  the  proceeding 
In  the  Jasper  probate  court  recites  the  filing 
of  the  ioformatioD  by  Brown  wherein  it  was 
stated  Mm  Connor  was  a  resident  of  Jas- 
per coimty.  Mo.,  owning  both  real  and  person- 
al estate  in  said  county,  and  that  she  was  of 
ansound  mind  and  Incapable  of  managing  her 
alfoirs ;  recited,  further,  that  the  court  found 
due  notice  of  the  proceeding  had  been  given  to 
ttr^  Connor  by  personal  notice  of  the  informa- 
tion, and  that  it  further  appeared  to  the  court 
Mrs.  Connor's  mental  and  bodily  condition 
was  such  that  she  had  to  be  dally  and  con- 
stantly watched,  and  could  not  be  safely 
brought  before  the  court,  and  therefore  her 
presence  and  attendance  on  the  investigation 
was  dispensed  with.  The  information  filed 
by  the  relator,  Taylor,  In  the  probate  court 
of  St.  Louis  county,  stated,  along  with  aver- 
ments regarding  the  Insanity  and  Incapacity 
of  Mrs.  Connor,  that  she  was,  at  the  time 
of  the  filing  of  the  information,  In  the  coun- 
ty of  St.  Louis,  and  confined  in  St.  Vincent's 
Institution  for  the  Insane,  an  asylum  located 
therein.  It  is  contended  by  the  relator  that 
the  proceeding  In  Jasper  county  was  coram 
non  judlce,  because  on  the  face  of  the  files 
and  records  therein  it  appeared  Mrs.  Con- 
nor was  not  In  Jasper  county  when  the  pro> 
ceedlng  for  an  inquiry  was  instituted,  or 
when  the  hearing  occurred,  but,  on  the  con- 
trary, was  in  St.  Louis  county  In  St  ViUr 
cent's  Asylum,  and  that  she  was  served  in 
«aid  county  with  the  process  Issued  from 
the  Jasper  court.  Relator's  contention  Is 
that  on  this  showing  It  is  apparent  the  Jas- 
per court  was  without  Jurisdiction,  and  there- 
fore Its  Judgment  was  a  nullity,  and  did  not 
stand  in  the  way  of  the  proceeding  institut- 
ed later  by  the  relator  In  the  St  Louis  coun- 
ty probate  court,  and  hence  the  latter  court 
erred  in  dismissing  the  proceeding  before  it, 
and  oug^t  to  be  made  to  reinstate  it  and  pro- 
ceed to  a  hearing  and  Judgment  This  man- 
damus proceeding  came  on  for  hearing  la 
the  circuit  court  of  St  Louis  county  on  Is- 
sues Joined,  and  after  evidence  had  been  in- 
troduced on  the  Issues,  the  court  refused 
a  peremptory  writ,  and  an  appeal  was  pros- 
ecuted. 

The  evidence  taken  proves  without  dispute 
these  facts:  Mrs.  Melissa  Connor  was  the 
wife  of  Thomas  Connor,  now  deceased.  He 
resided  in  Jasper  county  continuously  from 
1872  until  hU  death  March  29,  1007,  and  ac- 
cumulated a  large  estate  situate  almost  en- 
tirely in  that  county.  His  wife  also  resided 
there  previous  to  their  marriage.  They  were 
married  In  1874,  and  lived  together  continu- 
ously in  the  city  of  Joplln,  in  Jasper  county, 
until  1886,  when  she  became  Insane  and  was 
108  S.W.— 10 


placed  by  her  husband  temporarily,  as  was 
supposed.  In  the  St.  Vincent  Sanitarium,  an 
Institution  for  the  treatment  and  care  of  the 
Insane.  This  institution  was  tlien  located  in 
the  city  of  St  Louis,  but  was  subsequently 
removed  into  St  Louis  county,  outside  the 
city  limits.  Mrs.  Connor  so  far  recovered 
her  reason  in  1S89  as  to  be  able  to  return  to 
Jasper  county,  where  she  remained  a  short 
time,  but  on  account  of  the  return  of  her 
malady  was  placed  again  in  the  St.  Vincent 
institution,  and  bas  been  there  continuously 
until  the  present  time  as  an  insane  patient. 
During  his  lifetime  her  husband  provided 
Iwuntlfully  for  her  comfort  and  treatment  by 
the  authorities  and  attendants  of  the  asy- 
lum, and  In  his  last  will  bequeathed  to  ber 
the  income  from  $100,000,  to  be  paid  to  ber 
annually  in  case  she  recovered  her  mind.  As 
long  as  she  remained  in  a  state  of  mental  un- 
soundness there  was  to  be  set  apart  and  paid 
for  her  care  and  support  the  sum  of  $150  a 
month,  and  such  further  sums  as  might  be 
necessary  in  the  opinion  of  the  SLsters  of 
Charity  at  St.  Vincent's  Asylum  for  her  com- 
fort, care,  and  treatment  The  will  said  the 
testator  wished  her  to  have  at  ail  times  and 
under  all  circumstances  the  best  possible  care 
and  treatment  that  could  be  provided.  After 
the  death  of  Mr.  Connor  his  executors  quail- 
fled  and  conducted  the  administration  of  his 
estate  under  the  direction  of  the  probate 
court  of  Jasper  county.  Mo.,  and  have  carried 
out  the  provisions  of  his  will  in  relation  to 
bis  wife.  Apart  from  the  bequest  to  ber  in 
her  husband's  will  and  her  Interest  In  his 
estate.  Mrs.  Connor  owns  property  in  her 
own  name  worth  $6,000  or  $7,000,  all  in 
Jasper  county,  except  the  furnishings  of  ber 
room  in  St.  Vincent's  Asylum.  It  was  admit- 
ted Mr.  Connor  and  his  wife  resided  In  Jop- 
lln after  they  were  married  until  she  was 
brought  to  St  Vincent's  for  treatment,  and 
that  he  maintained  and  supported  her  until 
his  death. 

The  point  of  law  at  Issue  arises  on  the  con- 
struction of  section  3650  of  the  Revised  Stat- 
utes of  1899  [Ann.  St  1906,  p.  2060].  This  sec- 
tion says.  If  Information  in  writing  be  given  to 
the  probate  court  that  any  person  in  1t»  coun- 
ty (Italics  ours)  Is  an  Idiot,  lunatic,  or  person 
of  unsound  mind,  and  Incapable  of  managing 
his  affairs,  and  praying  an  Inquiry  be  bad, 
the  court,  if  satisfied  there  is  good  cause  for 
the  exercise  of  Its  Jurisdiction,  shall  cause 
the  facts  to  be  inquired  into  by  a  Jury,  pro- 
vided the  probate  court  shall  not  have  Juris- 
diction to  Inquire  into  the  sanity  of  any  per- 
son who  is  the  owner  of  no  property.  Mo. 
Ann.  St  1906,  p.  2060,  c.  SO,  I  3650  (Rev.  St 
1899,  {  3650,  as  amended  by  the  laws  of  1903, 
p.  200).  Relator  contends  said  statute  for- 
bids any  probate  court  to  entertain  an  in- 
quiry concerning  the  mental  state  of  a  per- 
son alleged  to  be  of  unsound  mind,  or  to  ap- 
point a  guardian  for  such  person,  If  adjudged 
to  be  mentally  unsound,  unless  the  person 
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who  is  the  anbject-matter  of  the  iiiqQl>7  1* 
In  the  couaty  where  the  probate  court  ezer- 
<dBem  juriadlctlon  at  the  Inception  of  the  pro- 
ceeding. This  contention  Is  supplemented  by 
another,  to  wit,  that  it  appears  affirmatively 
on  the  face  of  the  files  and  records  of  the 
proceeding  in  Jasper  county  that  Mrs.  Connor 
was  not  in  said  county  either  wlien  the  in- 
formation regarding  her  mental  unsoundness 
was  filed  or  when  she  was  served  with  the 
notice  of  the  hearing,  or  at  the  time  of  the 
hearing,  and  hence  no  presumption  of  her 
presence  in  the  county  can  be  indulged  in 
support  of  the  proceeding  in  said  court,  which 
must  be  treated  as  a  nullity,  and  as  affording 
no  cause  for  the  dlsmiBsal  of  the  proceeding 
instituted  by  relator  in  the  probate  court  of 
St.  Louis  county.  Neither  the  information 
liled  by  Brown  nor  the  recitals  in  the  record 
of  the  Jasper  proceeding  stated  Mrs.  Connor 
was  In  Jasper  county,  but  both  stated  she 
was  a  resident  of  said  county.  In  passing  on 
this  appeal  we  put  out  of  view  the  question 
of  whether  mandamus  is  the  appropriate 
remedy,  and  also  the  question  of  whether  or 
not  the  adjudication  In  the  Jasper  court  that 
Mrs.  Connor  was  of  unsound  mind  and  the  ap- 
pointment of  her  guardian  is  conclusive 
against  collateral  attack,  and  the  Jasper  coun< 
ty  probate  court  will  be  presumed  to  have 
found  all  the  facts  existed  requisite  to  its 
Jurisdiction.  One  proposition  urged  in  favor 
of  the  respondent  Is  that  whether  or  not  Mrs. 
Connor  was  in  Jasper  county  at  the  Inception 
or  during  any  stage  of  the  proceeding  therein 
it  must  be  ooncluslyely  presumed  the  Jasper 
county  probate  court  found  she  was  in  the 
county.  If  this  fact  was  essential  to  the  ex- 
ercise of  its  Jurisdiction;  and  In  support  of 
this  proposition  we  are  cited  to  Johnson  t. 
Beazley,  66  Mo.  269,  27  Am.  Rep.  276,  In  re 
Estate  of  Davison,  100  Mo.  App.  263,  7S  S. 
W.  878,  and  other  cases.  For  the  relator  it  is 
contended  in  this  connection  that  the  pre- 
sumption, which  ordinarily  obtains  when  a 
court's  right  to  hear  a  cause  which  was  heard 
and  determined  by  it  depended  on  the  exist- 
ence of  certain  alleged  Jurisdictional  facts, 
that  the  court  found  the  facts  to  exist  can- 
not be  Invoked  in  the  present  instance,  be- 
cause the  Jasper  county  record  and  files  show 
on  their  faces  the  nonexistence  of  the  es- 
sential Jurisdictional  fact  that  Mrs.  Connor 
was  in  said  county.  What  does  appear  on 
the  face  of  the  Jasper  county  proceeding  is 
that  Mrs.  Connor  was  not  there  when  process 
was  served  on  her,  nor  at  tbe  hearing ;  but 
It  nowh»e  affirmatively  appears  she  was 
not  in  said  county  when  Brown  filed  bis  in- 
formation. With  the  record  in  this  state.  In- 
asmuch as  the  Supreme  Court  indulges  the 
same  presumptions  in  favor  of  the  validity 
of  proceedings  is  probate  courts  In  cases 
whose  subject-matters  fall  within  their  Juris- 
diction, as  Is  indulged  in  favor  of  the  validity 
of  proceedings  «f  courts  «f  general  jurisdic- 


tion, it  Is  questionable  It  the  presumption 
must  not  be  indulged  that  Mrs.  Connor  was 
In  Jasper  county  at  the  inception  of  the  pro- 
ceeding there,  if  her  presence  was  essential 
to  the  validity  of  the  order  and  Judgment 
of  the  probate  court  Johnson  t.  Beazley, 
supra.  But  in  the  view  we  take  of  this  case, 
it  may  be  determined  on  a  broader  ground. 
We  do  not  assent  to  relator's  construction 
of  the  statutes ;  do  not  agree  that  the  actual 
bodily  presence  in  the  county  where  a  probate 
court  sits  of  a  person  whose  sanity  is  chal- 
lenged is  the  condition  on  which  said  court 
may  entertain  Jurisdiction  of  an  Inquiry  con- 
cerning the  matter.  In  the  absence  of  any 
statute  regulating  the  procedure,  the  rule  al- 
ways followed  is  that  the  chancery  or  pro- 
bate courts  of  the  place  of  residence  of  the 
supposed. lunatic  is  the  proper  forum  to  con- 
duct an  inquiry  as  to  his  mental  state.  22 
Cyc.  1122,  and  cases  cited  In  the  notes.  The 
reason  for  this  rule  Is  that  the  relatives, 
friends,  acquaintances,  and  physician  of  the 
party  to  be  examined,  that  Is  to  say,  the  per- 
sons best  acquainted  with  his  habits,  mind, 
and  character,  will  be  found  tisually  in  the 
vicinity  of  his  residence,  and  it  will  be  most 
convenient  and  Inexpensive  to  conduct  the 
investigation  there;  and  no  doubt  the  cir- 
cumstance that  the  party's  property  is  most 
often  where  his  residence  is  was  of  som» 
Influence  in  establishing  the  rule. 

This  point  came  up  before  Lord  Bldon  in 
Ex  parte  Smith,  1  Swanst  Ch.  *3.  The  sup- 
posed lunatic  had  resided  In  a  certain  shire 
in  Wales,  but  after  becoming  insane  was  re- 
moved to  Swansea  and  put  in  charge  of  a 
physician  who  k^t  an  asylum  for  lunatics. 
A  commission  was  sued  out  of  chancery  to 
inquire  of  the  alleged  lunacy;  whereupon 
two  petitions  were  presented  to  the  chancel- 
lor, one  praying  the  commission  might  be 
executed  In  Cardiganshire,  where  Smith 
had  resided,  and  the  other  that  It  might  be 
executed  in  Swansea,  where  he  was  confined 
for  treatment  This  inquiry  Involved  an  Im- 
portant right  Smith  had  married  In  July 
before  he  was  adjudged  insane  in  Octot>er, 
and  his  relatives  wished  to  invalidate  the 
marriage  on  the  ground  that  he  was  insane 
when  it  was  contracted.  In  disposing  of  the 
petition.  Lord  Eldon  said  the  old  and  settled 
law  was  not  to  grant  a  commission  of  lunacy 
to  be  executed  at  any  other  place  than  the 
residence  of  the  supposed  lunatic,  citing  Ex 
parte  Hall,  7  Yes.  261;  that  if  a  resident 
of  London  were  conveyed  into  Essex,  he  still 
would  be  a  resident  of  the  city,  and  no  man 
could  be  said  to  reside  in  a  place  where  he 
had  been  carried  while  he  had  not  mind 
enough  to  make  a  change  of  residenca  The 
case  of  In  re  Gause,  9  Paige  Ch.  (N.  T.)  416, 
presented  the  fact  of  a  supposed  lunatic 
who  resided  in  the  town  of  Flshklll  where 
he  owned  considerable  property  becoming 
deranged  and  wandering  away  to  some  place 
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onknown  to  his  relaflvet.  The  proceeding 
was  to  Inquire  Into  the  sanity  of  the  wander^ 
er,  and  the  comt  said  the  question  was 
whether  it  ought  to  Issue  a  commission  with- 
oat  some  erldence  of  the  fact  that  the  party 
to  he  Inquired  about  was  within  the  Juris- 
diction of  the  court  The  matter  was  dis- 
posed of  by  treating  the  party  as  still  a  res- 
ident of  New  York  and  of  Fishklll  where  he 
was  domiciled  at  the  time  he  lost  his  reasoiL 
The  court  said  that  since  the  decision  of 
Lord  Hardwlcke  In  Southcot's  Case,  2  Yes. 
Sen.  402,  there  could  be  no  doubt  of  the 
right  of  a  chancellor  to  issue  a  commission 
where  a  lunatic  had  lands  within  the  chan- 
cellor's Jurisdiction,  though  the  lunatic  was 
himself  domiciled  abroad.  The  opinion  quot- 
ed from  Stock's  work  on  "Persons  Non 
Compos  Mentis,"  wherein  it  is  said:  "All 
poBons  permanently  non  compos  mentis  are 
proper  objects  of  a  commission  of  lunacy, 
provided  they  are  natives  of  or  residents  of 
England.  Thus  a  commission  may  be  grant- 
ed against  a  foreigner  In  this  country,  or 
against  an  Englishman  whilst  out  of  It" 
In  the  case  of  John  M.  B.  Child  It  appeared 
the  alleged  lunatic  was  an  Inmate  of  a  state 
asylum  In  the  county  of  Mercer,  N.  J.,  but 
before  be  was  sent  to  the  asylum  had  resided 
In  Morris  county,  where  bis  property  was. 
The  question  was  where  a  commission  to  in- 
quire into  his  lunacy  should  be  executed. 
The  court  said  neither  the  statute  nor  the 
rule  of  court  gave  any  direction  on  the  sub- 
ject hpt  the  regular  practice  was  to  direct 
the  commission  to  the  county  where  the 
lunatic  regularly  resided,  citing  several  cases. 
Tb«  court  further  said  the  execution  of  the 
commission  at  the  place  of  the  supposed 
lunatic's  residence  prior  to  his  removal  to 
the  asylum,  and  where  his  property  was, 
would  be  found  to  be  the  most  convenient  and 
appropriate  course,  since.  If  there  was  any 
doubt  as  to  hlB  sanity,  an  Investigation  at  a 
place  remote  from  the  homes  of  his  family 
and  associates  would  be  "open  to  grave  ob- 
servation." In  Re  O'Brien,  1  Ashm.  (Pa.)  82, 
It  appeared  the  common  pleas  court  of  Phila- 
delphia county  had  Issued  on  December  24, 

1824,  a  commission  of  lunacy  against  Eliza- 
beth O'Brien,  and  she  was  adjudged  Insane 
on  January  25,  182S,  and  a  committee  of  her 
personal  estate  appointed.  Afterwards  an 
application  was  made  to  set  aside  this  com- 
mission by  James  GrlfiBn,  who  had  been  ap- 
pointed committee  of  Mrs.  O'Brien  in  a  pro- 
ceeding instituted  In  the  common  pleas  court 
of  Cumberland  county  November  8,  1824 
Griffin  was  appointed  committee  January  11, 

1825,  or  14  days  prior  to  the  confirmation  of 
the  appointment  made  by  the  common  pleas 
court  of  Philadelphia  county.  On  this  state 
of  facts  the  latter  court  set  aside  Its  ap- 
pointment of  a  committee,  which  corresponds 
to  our  guardian,  on  the  ground  that  the  pro- 
ceeding In  the  court  of  Oumberland  county 


had  preceded  In  every  stage  the  one  In  the 
court  of  Philadelphia  county.  In  opposition 
to  the  motion  to  set  aside.  It  was  contended 
the  proceeding  In  the  Cuml>erland  court  was 
doram  non  Judice,  Inasmuch  as  the  person 
of  the  lunatic  was  essential  to  the  exercise 
of  such  a  Jurisdiction,  and  without  it  the  pro- 
ceeding would  be  void.  This  contention  was 
overruled,  and  the  validity  of  the  appoint- 
ment by  the  Cumberland  court  recognized  on 
the  settled  principle  that  where  two  courts 
have  co-ordinate  Jurisdiction  of  a  cause, 
the  Jurisdiction  remains  exclusive  in  the 'one 
which  first  assumes  to  act  In  Schwartz  v. 
West  84  S.  W.  (Tex.  Civ.  App.)  282.  It  ap- 
peared Mrs.  liuedthke  was  adjudged  insane 
on  March  18,  1894,  by  the  county  court  of 
Bosque  county,  Tex.,  and  was  afterwards 
committed  to  an  asylum  in  San  Antonio, 
where  she  remained  confined.  At  the  time 
she  was  adjudged  a  lunatic  she  and  her  hus- 
band resided  In  Bosque  coimty,  but  some 
time  afterwards  her  husband  removed  to 
Hamilton  county,  and  in  the  latter  county, 
on  October  23,  1908,  a  petition  was  presented 
to  the  county  court  and  a  guardian  of  her 
estate  was  appointed ;  she  t>elng  at  the  time 
not  in  Hamilton  county,  but  In  the  asylum  in 
San  Antonio.  On  this  state  of  facts  the  va- 
lidity of  the  appointment  of  the  guardian 
was  challenged  on  the  ground  the  county 
court  of  said  county  had  no  Jurisdiction  be- 
cause Mrs.  Luedthke  was  not  a  resident  of 
Hamilton  county  at  the  time  the  county  court 
appointed  the  guardian.  It  was  ruled  the 
Hamilton  court  had  Jurisdiction  over  the  per- 
son and  estate  of  Mrs.  Luedthke,  though  she 
was  then  confined  in  the  asylum  at  San  An- 
tonio, inasmuch  as  It  appeared  her  husband 
had  removed  from  Bosque  to  Hamilton  coun- 
ty, and.  In  the  absence  of  a  separation,  the 
residence  of  the  husband  was  the  residence  of 
his  wife,  and  Mrs.  Luedthke's  residence  was 
In  Hamilton  county,  though  she  was  in  the 
asylum  at  San  Antonio.  The  foregoing  are 
all  cases  which  were  'determined  without 
reference  to  a  statute,  except  the  Texas  case, 
which  was  determined  on  a  statute  dlfTerent 
In  its  phrasing  from  ours. 

It  will  be  seen  that  unless  legislation  in 
Missouri  has  changed  the  law,  it  was  perfect- 
ly competent  for  the  Jasper  county  probate 
court  to  Inquire  into  Mrs.  Connor's  sanity 
and  appohit  a  guardian  of  her  person  and 
estate,  if  ttiat  was  the  place  of  her  residence, 
even  though  she  was  at  the  time  In  the  asy- 
lum In  St  Louis  county.  The  Texas  Case 
(Schwartz  t.  West)  is  authority  for  the  prop- 
osition that  the  residence  of  the  husband  Is 
the  residence  of  the  wife  and  continues  to 
be,  even  though  she  Is  an  inmate  of  an  In- 
sane asylum  elsewhere.  We  apprehend  it 
will  not  be  questioned  that  a  wife's  residence 
Is  where  her  husband  resides.  Schouler,  Dom. 
ReL  (6th  Ed.)  37;  McPherson's  Adm'r  v. 
McPherson,  TO  Mo.  App.  33a    And  see,  too, 
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the  numerous  cases  cited  In  the  respondent's 
brief  In  said  cause.  The  rule  that  tbe  dom- 
icile and  residence  of  the  wife  follows  her 
husband's  has  been  applied  where  she  lived 
elsewhere.  In  the  McPherson  Case,  supra,  !( 
was  held  a  woman  who  resided  in  Missouri, 
on  marrying  a  citizen  of  New  York,  became 
Instantly  a  resident  of  New  York,  though  she 
remained  for  a  while  In  Missouri.  And  so  It 
has  been  held  an  alien  marrying  a  citizen  of 
this  country  becomes,  by  virtue  of  such  mar- 
riage, a  citizen  of  the  United  States,  and 
that)  when  an  alien  husband  becomes  a  nat- 
uralized citizen  here,  bis  wife,  though  she 
has  not  migrated  from  the  old  country,  be- 
comes a  citizen  of  the  United  States.  Lubrs 
r.  Elmer,  80  N.  T.  171;  Kelly  t.  Owen,  7 
Wall.  (U.  S.)  490,  12  L.  Ed.  283;  Headman 
Y.  Rose,  63  Ga.  458;  Schouler,  Dom.  Rel.  S 
39.  The  case  of  Plynn  v.  Hancock,  85  Tex. 
GlT.  App.  305,  80  S.  W.  245,  Is  even  more  in 
point  Harriet  Hancock  had  been  adjudged 
a  lunatic  and  confined  In  an  asylum  for  the 
insane  at  Terrell,  Tex.  On  March  15,  1902, 
a  guardian  of  her  estate  was  appointed  In 
Lamar  county,  wherein  she  resided  before 
being  sent  to  the  asylum.  It  was  held  her 
confinement  In  an  asylum  In  another  county 
than  Lamar  did  not  oust  the  court  of  the 
latter  county  of  power  to  appoint  a  guardian 
of  her  estate.  The  court  said  she  was  not 
deprived,  by  being  placed  in  the  a^lum,  of 
her  residence  in  Lamar  county,  within  the 
purview  of  tbe  statutes.  Our  statutes  say 
the  place  where  the  family  of  a  person  re- 
sides shall  be  deemed  the  residence  of  such 
person.  Rev.  St.  1899,  §  4100,  d.  17  [Ann.  St. 
1006,  p.  2253].  Mrs.  Connor's  family,  her 
husband,  resided  In  Joplin,  which  city,  we 
have  no  doubt,  was  her  residence  during  the 
time  she  had  been  confined  in  St  Vincent's 
Asylum.  But  it  is  argued  that  If  she  was 
not  a  resident  of  St  Louis  county  during  the 
life  of  her  husband,  she  became  a  resident  of 
it  at  his  death.  No  authority  has  been  cited 
In  support  of  this  position,  and  It  is  opposed 
to  tbe  decision  In  Flynn  v.  Hancock,  supra, 
wherein  the  like  fact  existed,  and,  we  think, 
to  sound  reason.  It  is  admitted  Mrs.  Connor 
resided  In  Joplin  prior  to  her  marriage,  and 
that  she  and  her  husband  continued  to  reside 
there  until  she  became  Insane;  that  she  re- 
turned to  her  home  there  during  the  brief  In- 
terval she  enjoyed  her  reason  In  1880;  that 
all  her  property  Is  there;  and  that  she  was 
Insane  when  this  proceeding  was  Instituted. 
To  accomplish  a  change  of  residence  would 
require  an  intention  or  purpose  on  her  part 
to  ctiange  it,  and  nothing  was  shown  to  war- 
rant the  inference  of  such  an  intention.  If, 
Indeed,  It  could  be  shown,  In  view  of  her 
lunacy.  An  authority  somewhat  In  point  In 
this  connection  Is  Marhelueke  v.  Grotbaus, 
72  Mo.  204.  Tbe  parents  of  Maria  Marhel- 
neke  had  resided  In  St  Louis,  where  they 
died  wtille  she  was  a  small  child,  and  her 
uncle  Frederick  Koehring  was  appolutud  Uur 


guardian  and  curator  by  tbe  probate  court  of 
St  Louis.  He  resided  at  the  time  in  Frank- 
lin county  and  subsequently  took  tbe  child 
there.  Two  or  three  years  afterwards,  he 
died  and  the  Franklin  court  appointed  Wil- 
liam Kelso  guardian  and  curator.  About  the 
same  time  the  probate  court  of  St  Louis, 
which  had  refused  to  relinquish  the  guard- 
ianship of  the  child,  appointed  John  Koeh- 
ring, an  uncle,  curator.  It  was  contended 
this  appointment  was  bad  because  the  minor 
lived  at  the  time  in  Franklin  county  and  not 
in  St  Louts;  but  It  was  ruled  that,  inas- 
much as  she  had  been  taken  by  her  first 
guardian  to  bis  home  In  Franklin  county, 
this  did  not  change  her  domicile  from  St 
Louis  so  as  to  give  Jurisdiction  to  the  pro- 
bate court  of  FranklUi  county,  but  her  dom- 
icile continued  to  be  In  St.  Louis.  It  will  be 
observed  Mr.  Connor  died  March  29,  1907, 
and  the  proceeding  In  the  Jasper  court  was 
instituted  April  2d,  less  than  a  week  after- 
wards. We  hold  Mrs.  Connor  was  then  a 
resident  of  Jasper  county  and  not  of  St 
Louis  county. 

The  next  point  to  be  examined  is  whether 
or  not  this  being  true,  the  Jasper  county  pro- 
bate court  might  lawfully  Inquire  Into  Mrs. 
Connor's  mental  state,  and  if  it  was  found 
to  be  unsound,  and  she  incapable  of  manag- 
ing her  affairs,  appoint  a  guardian  as  pro- 
vided in  sections  3650  and  3654,  pp.  2060, 
2061,  Mo.  Ann.  St  1906,  c.  39  (Rev.  St  1899. 
c.  39,  as  amended  by  Laws  1903).  That 
these  statutes  do  not  lose  sight  of  the  ques- 
tion of  property  In  insanity  proceedfngs  Is 
made  manifest  by  tbe  last  clause  of  section 
3650,  which  says  the  probate  court  shall  not 
have  Jurisdiction  to  inquire  into  the  sanity 
of  any  person  of  no  property.  Inasmuch  aa 
the  existence  of  property  controls  the  exer- 
cise of  the  Jurisdiction  of  a  probate  court  to 
Inquire  in  a  particular  instance,  it  looks  rea- 
sonable that  the  situation  of  property  should 
have  some  bearing  on  tbe  question  of  what 
court  may  exercise  Jurisdiction  to  examine 
persons  said  to  be  Insane  and  appoint  a 
guardian  If  he  Is  found  to  be.  It  would  be 
more  convenient  to  have  the  curatorshlp  of  a 
lunatic's  property  under  the  supervision  of 
the  court  where  the  property  lies,  instead  of 
under  the  supervision  of  a  distant  court 
But  aside  from  the  argument  of  convenience, 
the  proposition  that  no  probate  court  can  en- 
tertain an  inquiry  Into  the  sanity  of  a  sup- 
posed lunatic  unless  the  person  accused  is  In 
the  county  at  the  time  Is  untenable  In  view 
of  other  provisions  of  the  statutes.  It  Is 
true  section  3650  says  the  probate  court  may 
inquire,  on  Information  In  writing,  Into  tbe 
sanity  of  any  person  In  its  county,  etc;  but 
section  3653,  which  refers  to  section  3650, 
says  whenever  any  Jndge  of  the  county  court, 
justice  of  the  peace^  sherlif,  coroner,  or  con- 
stable shall  discover  any  person  resident  in 
hit  county  (Italics  ours)   to  be  of  unsound 
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mind,  as  in  section  3650  mentioned,  it  sball 
be  hlB  duty  to  make  application  to  tlie  pro- 
bate court  for  the  exercise  of  its  Jurisdiction, 
and  thereupon  the  lUce  proceedings  shall  be 
liad  as  In  the  case  of  informations  by  unoffi- 
cial persons.  That  language  shows  residence 
gives  jurisdiction.  The  two  statutes  relate 
to  the  same  proceeding,  namely,  the  inquiry 
into  the  mental  state  of  persons  whose  sanl^ 
Is  questioned.  One  section  provides  for  an 
Inquiry  on  an  information  in  writing  filed  by 
a  nonofficial  person,  and  the  other  for  an  In- 
qnlry  on  the  application  of  an  official.  But 
in  either  event  the  same  character  of  pro- 
ceeding follows.  Now  one  section  uses  the 
words  "In  its  county,"  and  the  other  the 
words  "resident  of  his  county."  The  latter 
words  warrant  a  probate  court  to  investigate 
the  sanity  of  any  person  informed  against 
t^  one  of  the  officials  named.  If  the  person 
is  a  resident  of  the  county,  without  saying 
or  Implying  that  he  must  be  In  it  when  the 
Information  Is  filed.  This  being  true,  it 
cannot  reasonably  be  held  that  the  words  "in 
bis  county"  used  In  section  3650  preclude  the 
exercise  of  Jnrlsdictlon  by  a  probate  court  In 
an  insanity  proceeding  instituted  by  a  pri- 
vate informant,  when  the  alleged  lunatic  Is  a 
resident  of,  but  not  at  the  time  in,  the  covor 
ty.  These  statutes  are  in  the  highest  degree 
in  pari  materia,  and  by  no  rule  of  construc- 
tion can  one  be  given  an  effect  different  from 
what  is  g:iven  the  other,  as  to  the  immediate 
point  We  must  not  be  nnderstood  to  say  a 
probate  court  may  not'inqulft,  on  the  filing 
of  a  proper  information.  Into  the  sanity  of 
a  person  who  Is  In  the  county,  even  If  he 
does  not  reside  in  it  It  may  be  proper  to 
wnduct  Budi  an  inqniiy  If  a  lunatic  wanders 
from  tbe  county  of  his  residence  Into  anoth- 


er  county,  or  if  a  person  becomes  insane  when 
absent  from  bis  home,  or  perhaps  in  any  case 
when  no  prior  proceeding  in  bis  home  coun- 
ty Interferes.  This  may  be  necessary  for 
the  welfare  of  the  Insane  and  tbe  safety  of 
citizens.  Cox  v.  Osage  Co.,  103  Mo.  385,  15 
S.  W.  763.  Our  view  Is  that  section  3650 
was  enacted  to  supplement,  Instead  of  abro- 
gate, tbe  chancery  rule  regarding  the  venue 
of  Insanity  Inquiries.  Under  such  circum- 
stances as  are  before  us,  where  the  person 
alleged  to  be  of  unsound  mind  has  always 
resided  and  still  resides  In  a  certain  county, 
and  such  person's  entire  estate  is  In  said 
county,  we  hold  the  probate  court  thereof  Is 
not  deprived  of  Jurisdiction  to  conduct  an 
Inquiry,  though  the  party  to  be  inquired 
about  is  confined  in  an  asylum  lor  tke  insane 
in  another  county.  Our  statutes  have  pro- 
vided for  private  asylums,  and  also  for  state 
asylums  for  the  Insane,  where  private  pa- 
tients may  l>e  kept  by  their  relatives,  or  at 
the  expense  of  their  estate.  Those  public 
asylums  are  few  In  number,  and  it  could  not 
have  been  tbe  Intention  of  tbe  Legislature  to 
require  ail  proceedings  to  appoint  guardians 
for  inmates  of  the  asylums  to  be  held  in  the 
probate  courts  of  the  counties  where  the  asy- 
lums are,  and  prohibit  the  courts  of  tbe  home 
counties  of  the  Inmates,  where  their  rela- 
tives, friends,  and  poEsessions  are,  from  ex- 
ercising Jurisdiction.  It  follows  that  the 
proceeding  in  the  Jasper  court  was  not  coram 
non  Judlce,  or  tbe  Judgment  therein  a  nulli- 
ty; and  as  it  preceded  the  attempt  to  call 
into  exercise  the  jurisdiction  of  the  St.  Louis 
county  probate  court,  the  proceeding  in  the 
latter  court  ought  not  to  be  reinstated  or 
pass  Into  Judgment 
The  Judgment  is  affirmed.    All  concur. 
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MOORS  et  aL  r.  HAN8C0M. 
(Sapreme  Court  of  Texaa.    Mudi  4,  190&) 

1.  Appkai/— RxmsiJ>-Bmor  oir  Pabtt  Not 

Appkauhs. 

Where,  in  an  action  on  a  guardian's  bond 
brought  against  the  executrix  of  the  deceased 
guardian  and  his  aureties,  the  executrix  did  not 
appeal  from  the  judgmmt  for  plaintiff,  the  re- 
versal of  the  judgment  aa  to  the  sureties  did  not 
disturb  plaintilrs  rights  aa  against  the  execn- 
trix. 

2.  Costs— LiABiUTT. 

A  guardian  of  an  insane  person,  who.  In  aa 
action  on  the  bond  of  a  prior  guardian,  joins  as 
parties  defendant  persons  not  liable,  is  liable  to 
the  cost  accruing  by  reason  of  making  them 
parties. 

On  motions  of  W.  h.  Hanacom,  gnardlan, 
and  others.  Orerruled  in  part  Oiaated  In 
part 

For  former  opinion,  see  106  S.  W.  878. 
See,  also,  108  B.  W.  666. 

BROWN,  J.  It  does  not  appear  from  the 
record  in  this  case  that  Mrs.  Compton,  the 
executrix,  appealed  from  the  judgment  of  the 
district  court  Therefore  the  reversal  of  the 
Judgment  as  to  the  snretles  did  not  disturb 
the  rights  of  the  plalntiS  as  against  Mrs. 
Compt<»i  under  the  district  court  judgment 
It  appears  from  the  record,  as  we  have  it 
that  Moore,  Marx,  and  the  American  Surety 
Company  were  all  made  parties  to  the  peti- 
tion in  the  first  Instance.  Therefore  Hans- 
coin,  the  guardian,  was  liable  to  the  cost  ac- 
cruing by  reason  of  making  them  parties. 
The  motion  of  W.  L.  Hanscom,  guardian,  and 
the  United  States  Fidelity  &  Guaranty  Com- 
pany will  be  overruled.  The  motion  of  the 
American  Surety  Company  of  New  Xortc,  C. 
H.  Moore,  and  M.  Marx  will  be  granted  In 
so  far  as  to  add  to  the  judgment  as  follows: 
"And  that  the  United  States  Fidelity  &  Guar- 
anty Company  take  nothing  upon  its  cross-bill 
against  C-  H.  Moore,  M.  Marx,  and  the  Amer- 
ican Surety  Company,  and  that  said  Moore, 
Marx,  and  the  surety  company  go  hence  with- 
out day,  and  recover  of  the  Fidelity  &  Guar- 
anty Company  all  costs  incurred  in  defending 
against  the  said  cross-bill." 


GUIiF,  W.  T.  ft  P.  RX.  CO.  V.  WITTNEBBRT. 
(Supreme  Court  of  Texas.    Feb.  26,  1908.) 

1.  Cabbiebs— Tbahspobtatioh  of  FBraomr- 
Detectivk  Loadinq  OB  Paokino. 

Where  a  consignor  loads  freight  on  a  car 
or  packs  articles  for  shipment  the  carrier  re- 
ceivmg  the  car  as  loaded  or  the  package  as  pre- 
pared is  not  liable  for  damages  arising  from 
a  defect  In  the  loading  or  packing. 

[EkI.  Note. — For  cases  In  point  see  Cent  Dig. 
vol.  9,  Carriers,  |  53a] 

2.  Saub— iNBPXcnon  or  Gab. 

It  is  not  the  duty  of  a  railroad  company 
which  receives  a  loaded  car  from  the  consignor 
or  from  another  railroad  company  to  make  an 
inspection  of  the  manner  of  loading,  when  the 
defeor  .... 


tion. 


can  be  discovered  by  external  examlna- 


8.  Railboaob— iNJUBixa  to  PxBsons  Uri-oad- 
IMO  Cab— Defioiiv»  Loadiro— Inspection 
— Nbouoxnob. 

Plaintiff  was  injured  while  attempting  to 
unload  an  oil  tank  car  because  the  unloading 
valve  Iiad  been  left  open  when  the  car  was  de- 
livered by  defendant  the  ultimate  carrier,  to 
plaintiff's  employer,  the  consignee.  The  condition 
of  the  valve  was  not  discoverable  by  an  external 
examination,  but  only  after  opening  the  cover 
of  the  dome  on  top  of  the  car  which  could  only 
be  done  by  means  of  a  wrench.  Held,  that  de- 
fendant was  not  negligent  in  falling  to  ascer- 
tain that  the  valve  was  ogea  before  delivering 
the  car  to  the  consignee. 

Error  from  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District 

Action  by  Dan  Wittnebert  against  the  Gulf, 
West  Texas  &  Pacific  Railway  Company. 
A  judgment  for  plaintiff  was  afllrmed  by  the 
Court  of  Civil  Appeals  (104  S.  W.  424),  and 
defendant  brings  error.  ReTersed  and  ren- 
dered. 

Proctors  and  Vondenberge  tc  Crain,  for 
plaintiff  in  error.  Lackey  &  Lewrlght  'or 
defendant  In  error. 


BROWN,  J.  For  many  years  prior  to 
June,  1903,  H.  Runge  &  Co.  were  engaged  tn 
running  a  cotton  gin  at  Cuero,  Tex.,  and  at 
the  time  of  the  injury  to  Wittnebert  they 
used  Beauhiont  crude  oil  for  fuel.  About 
June,  1903,  Runge  &  Ca  ordered  a  tank  of 
Beaumont  oil  from  McManus,  Houck  &  Co., 
of  Beaumont,  which  was  loaded  into  a  tank  car 
that  belonged  to  the  Texas  &  New  Orleans 
Railroad  Compfltay,  and  was  by  the  latter  com- 
pany and  an  Intermediate  carrier  transported 
to  Victoria,  and  there  delivered  to  the  Gulf, 
West  Texas  &  Pacific  Railway  Company,  by 
which  it  was  hauled  to  Cuero,  Tex.,  its  desti- 
nation^  and  on  the  12th  day  of  June,  1003, 
for  the  purpose  of  being  unloaded,  the  car 
was  placed  upon  a  side  track  (^posite  to  a 
pipe  which  connected  with  the  oil  reservoir 
of  H.  Runge  &  Co.  Wittnebert  had  charge 
of  the  gin  of  Runge  &  Co.,  and,  with  an  as- 
sistant undertook  to  unload  the  oil  tank. 
The  method  of  unloading  the  tank  was  to 
connect  a  piece  of  hose  with  the  pipe  that 
was  connected  with  the  reservoir,  then  to 
fasten  the  hose  upon  the  end  of  an  escape 
pipe  which  extended  beneath  the  bottom  of 
the  tank,  by  which  the  oil  would  pass  through 
the  hose  into  the  pipe  leading  to  the  reser- 
voir. It  was  necessary,  before  connecting 
the  hose  with  the  pipe,  to  remove  the  tap 
from  the  end  of  the  escape  pipe  through 
which  the  oil  should  pass.  Wittnebert  and 
his  assistant  went  under  the  car,  and  Wittne- 
bert removed  the  tap,  whereupon  the  oil 
flowed  down  from  the  tank  upon  him,  inflict- 
ing the  Injury  for  which  this  suit  was  brought 
In  the  construction  of  the  tank  there  was  a 
valve  which,  when  properly  set  closed  the 
upper  end  of  the  escape  pipe,  and  would  pre- 
vent the  oil  from  flowing  through  the  escape 
pipe.  A  round  Iron  rod  connected  with  the 
valve  and  the  other  end  extended  into  the 
dome,    and   the   proper    method  of  unload- 
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tns  was,  after  remoring  the  tap  and  attach- 
ing tbe  hose,  to  go  op  on  top  of  the  tank  and 
raise  tbe  valve  by  means  of  a  monkey  wrencb. 
When  this  car  was  placed  upon  the  track, 
the  T&Iva  was  not  set,  and  when  the  tap  was 
removed  the  oil  flowed  oat  upon  Wlttnebert 
If  the  valve  had  been  set  as  It  should  have 
been,  this  would  not  have  happened.  Upon 
top  of  tbe  tank  was  a  dome  wblcb,  when  de- 
livered to  plaintiff  In  error,  was  covered  by 
a  cap  screwed  down  upon  It  Tbe  valve  could 
be  raised  by  a  rod  wblcb  passed  up  through 
tbe  tank  and  into  the  dome.  No  one  could 
tell  whether  the  valve  was  set  or  not  without 
going  uiwn  the  car,  removing  tbe  cap  of  tbe 
dome,  and  ascertaining  tbe  fact  from  the 
position  of  tbe  rod.  When  the  car  was  de- 
livered to  tbe  plaintiff  in  error  at  Victoria, 
It  was  Inspected  by  the  inspector  of  tbe 
plaintiff  In  error  at  that  place,  who,  however, 
did  not  go  upon  tbe  top  of  tbe  tank,  nor  re- 
move tbe  cap  to  ascertain  whether  or  not  tbe 
valve  was  set  The  inspector  could  have  as- 
certained the  fact  l>y  removing  tbe  cap  and 
examining  the  rod.  Wlttnebert  bad  unload- 
ed stz  or  seven  oil  tank  cars  at  tbe  same 
place  before  this,  all  of  which  had  the  valves 
set  when  they  were  placed  upon  tbe  side 
track  at  tbe  point  for  unloading,  and  be  bad 
never  opened  tbe  valve  before  removing  tbe 
cap.  Wlttnebert  knew  that  if  the  valve  was 
not  set  and  the  tap  should  be  removed,  the 
oil  would  flow  out  upon  blm,  and,  if  he  had 
known  that  the  valve  was  not  set,  he  would 
not  bave  removed  the  tap.  He  conid  liaTe 
«so«taIned  the  condition  of  tbe  valve  by 
looking  Into  the  dome.  l%e  Injury  taiflicted 
ajton  the  defendant  In  error  was  sufficient  to 
Jnstlfy  tbe  amount  of  damages  recovered  in 
the  trial  conrt 

Tbe  only  question  presented  to  this  court 
is :  Was  It  tbe  duty  of  the  Gulf,  West  Tex- 
as &  Padflc  Railway  Company  to  see  that 
the  valve  was  set  and  tbe  tank  in  a  safe 
condition  to  be  unloaded  when  delivered  to 
the  consignee?  The  Judgment  in  this  case 
baa  no  support  except  upon  tbe  failure  of 
the  railway  company  to  examine  into  the 
manner  in  which  the  car  was  loaded  to  as- 
certain whether  the  safety  valve  had  been 
set  80  as  to  make  it  safe  for  any  person  who 
mi^t  unload  the  car  when  delivered  to  the 
consignee.  It  was  tbe  duty  of  tbe  railway 
company  upon  receiving  the  tank  car  to  make 
a  reasonable  inspection  of  Its  condition  with 
reference  to  its  fitness  for  transportation; 
but  we  have  been  unable  to  find  any  author- 
ity which  goes  to  tbe  extent  of  holding  that 
it  was  the  duty  of  the  railway  company,  un- 
der such  facts,  to  Inspect  tbe  manner  of  load- 
ing the  car  so  as  to  ascertain  whether  the 
freight  was  so  arranged  as  to  be  safe  to  per- 
sona who  might  be  called  upon  to  remove  it 
from  the  car.  The  honorable  Court  of  Civil 
Appeals  cites  Sykes  v.  Railroad  Company, 
178  Mo.  693,  77  S.  W.  723,  and  adopts  Its  rea- 
soning as  applicable  to  the  facts  of  this  case. 
In  that  case  a  car  bad  been  loaded  at  Kan- 


sas aity  with  old  car  wheels  consigned  to  the 
St  Louis  Car  Wheel  Company  at  St.  Louis. 
The  car  was  carried  by  the  Kansas  City,  Vt 
Scott  &  Memphis  Railway  Company  to  its 
connection  with  the  St  Louis  &  San  Francis- 
co Railroad  Company,  and  the  latter  received 
and  hauled  the  car  to  a  local  station  in  tbe 
city  of  St  Louis,  where  It  was  delivered  to 
the  Missouri  &  Padflc  Railway  Company,  by 
wblcb  tbe  car  was  carried  to  the  premises  of 
and  delivered  to  the  consignee.  Sykes,  an 
employ^  of  the  car  wheel  company,  entered 
tbe  car  for  the  purpose  of  removing  the  old 
car  wheels  when  bis  foot  and  leg  passed 
through  a  hole  in  the  floor,  whereby  he  re- 
ceived his  injury.  There  were  a  number  of 
holes  In  the  floor  of  that  car  with  hay  and 
other  things  thrown  over  them.  Sykes  sued 
the  St  Louis  &  San  Francisco  Railroad  Com- 
pany, the  intermediate  carrier.  Tbe  Supreme 
Court  of  Missouri  held  that  the  intermediate 
carrier  was  not  liable,  but  in  delivering  tbe 
opinion  said  that  the  Missouri  Pacific  Rail- 
road Company,  which  delivered  the  car  to 
the  consignee,  would  be  liable  under  such 
circumstances.  This  was  pure  dicta.  The 
question  was  not  before  the  court.  Tbe  Mis- 
souri Pacific  Railroad  Company  was  not  a 
party  to  the  suit  However,  that  case  is 
distinguishable  from  this  case,  In  this :  That 
the  injury  In  that  case  occurred  through  a 
defect  in  tbe  car  Itself,  while  in  this  there 
was  no  defect  in  the  car,  but  In  the  loading 
of  it  Tbe  duty  of  the  two  carriers  depend- 
ed upon  entirely  different  facts.  Therefore, 
If  the  reasoning  of  that  court  be  sound,  it  is 
not  applicable  to  tbe  question  now  presented 
to  this  court 

We  have  found  no  dissent  from  the  gen- 
eral rule  that,  when  tbe  consignor  loads 
freight  upon  a  car  or  packs  articles  for  ship- 
ment, the  carrier  which  receives  the  car  as 
loaded,  or  tbe  package  as  prepared,  is  not 
liable  for  damages  which  arise  from  tbe  de- 
fect In  the  loading  or  the  packing.  Hutchi- 
son on  Carriers,  I  833;  T.  &  P.  Ry.  Co.  v. 
Klepper  (Tex.  Civ.  App.)  24  S.  W.  567;  Mex- 
ican Cent  Ry.  Co.  v.  Shean  (Tex.  Sup.)  18  S. 
W.  161;  Ross  V.  Troy  ft  Boston  Ry.  Co,  49 
Yt  364,  24  Am.  Rep.  144;  Mlltlmore  v. 
Chicago  &  N.  W.  Ry.  Co.,  87  Wis.  190;  West- 
em  Ry.  Co.  V.  Harwell,  97  Ala.  350,  11  South. 
781;  Klauber  v.  American  Elxpress  Co., 
21  Wis.  21,  91  Am.  Dec.  462;  McCarthy  v. 
Ll  &  N.  Ry.  Co.,  102  Ala.  193,  14  South.  370, 
4S  Am.  St  Rep.  29;  Gohn  v.  Piatt  (Sup.)  96 
N.  T.  Supp.  635;  Tex.  Cesxt.  Ry.  Co.  v. 
O'Loughlin  (Ter.  Civ.  App.)  84  8.  W.  1104. 
In  Railway  Ca  v.  Klepper  the  Court  of  Civil 
Appeals  for  tbe  Second  District  held  that 
where  horses  were  placed  in  a  car  by  the 
owner  for  shipment  over  a  railroad,  the  rail- 
road company  was  not  liable  for  damages 
which  occurred  to  the  horses  by  their  being 
overcrowded  tn  tbe  car,  and  this  conclusion 
was  placed  upon  the  ground  that  tbe  rail- 
road company  was  not  responsible  for  the 
act  of  the  shipper  in  improperly  loading  his 
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own  freight,  bnt  might  haul  the  car  as  load- 
ed. In  the  case  of  Mexican  Central  Ry.  Co. 
T.  Sheen  the  Commission  of  Appeals,  by 
Judge  Garret,  rendered  an  opinion  which 
was  approved  by  the  Supreme  Court,  In 
which  it  was  held,  although  expressed  In  a 
very  few  words,  that,  where  a  loaded  car 
was  by  one  railroad  delivered  to  another.  It 
did  not  devolve  upon  the  railroad  receiving 
the  loaded  car  to  cause  the  loading  to  be  In- 
spected, adjusted,  or  corrected.  It  is  said 
that  the  duty  to  furnish  safe  appliances  and 
machinery,  including  cars,  does  not  extend 
so  far.  A  lot  of  mules  were  shipped  upon 
a  railroad  which  delivered  the  car  loaded 
to  the  Western  Railroad  Company,  which 
delivered  the  stock  to  the  consignee.  Upon 
delivery,  it  was  found  that  some  of  them 
had  been  injured  by  spikes  or  long  nails 
driven  on  the  inside  of  tiie  car.  It  was  held 
that  the  last  comimny  was  not  liable  for 
the  damages,  and  the  court  said:  "Such 
transfers  and  the  Inspection  to  be  made  dur- 
ing their  occurrence  must  need  be  made  ac- 
cording to  some  order  and  system  adopted 
by  the  railroad  company,  and  by  persons 
appointed  for  that  duty.  Attention  must  be 
given  to  all  cars  coming  Into  their  custody, 
and  all  other  duties  reasonably  imposed  up- 
on the  inspector  must  be  performed.  There 
was  nothing  to  indicate  to  the  Inspector  the 
existence  of  the  nails  or  spikes  inside  the 
car.  In  view  of  these  facts,  the  simple  ques- 
tion is:  Was  It  the  duty  of  the  Inspector  to 
remove  the  mules  and  examine  the  car  on 
the  Inside  for  dangerous  projections?  We 
are  clearly  of  the  opinion  that  it  was  not" 
Western  Ry.  Co.  v.  Harwell,  cited  above. 
That  case  4s  strongly  in  point  The  defect 
In  the  loading  of  the  tank — ^that  is,  the  fail- 
ure to  set  the  valve — could  not  be  seen  from 
the  outside,  but  the  dome  must  have  been 
opened  and  looked  Into  in  order  to  ascertain 
that  fact.  In  MUtlmore  v.  Chicago  &  N.  W. 
Ry.  Co.  the  shipper  selected  an  open  car  for 
the  shipment  of  a  wagon,  and  loaded  it  upon 
a  car  without  in  any  way  confining  it.  While 
the  train  was  in  motion,  a  high  wind  blew 
the  wagon  from  the  car,  and  it  was  damag- 
ed. The  shipper  sought  to  hold  the  railroad 
company  liable  for  the  Injury  to  the  wagon, 
bnt  the  Supreme  Court  of  Wisconsin  held 
that  the  shipper,  having  chosen  hla  car,  and 
having  himself  loaded  the  wagon  upon  the 
car,  could  not  recover  toe  damages  resulting 
from  the  defective  manner  in  which  the 
wagon  was  secured.  In  the  case  of  Texas 
Central  Ry.  Co.  ▼.  O'Loughlln  the  Court  of 
Civil  Appeals  for  the  Second  District  held 
that  where  the  railroad  company  received 
beef  cattle  for  shipment  to  St  Louis,  limit- 
ing its  liability  to  its  own  line,  and  the  ship- 
ment upon  that  line  terminated  at  Cisco, 
where  the  car  was  delivered  to  the  Texas  & 
Pacific  Railroad  Company  which  delivered  it 
to  the  Missouri,  Kansas  &  Texas  Railroad 
Company  at  Ft  Worth,  the  Texas  Central 


Railroad  Company  bedded  the  car,  but  fail- 
ed to  make  the  bedding  sufficient  to  protect 
the  cattle  from  injury.  The  Texas  Centra] 
delivered  the  car  at  Cisco  within  a  few  hours 
after  receiving  it  and  the  cattle  were  not 
seriously  damaged  up  to  that  time,  but  the 
shipment  was  continued  In  the  same  car  to 
Muskogee,  Ind.  T.,  without  removing  the 
cattle  from  the  car  or  renewing  the  bedding. 
The  principal  damage  done  to  the  cattle  in 
the  shipment  occurred  after  the  car  left  the 
Central  Railroad,  and  that  company,  being 
sued  for  damages,  defended  upon  the  ground 
that  its  liability  was  limited  to  its  own  road, 
but  the  court  held  that  as  It  bad  made  the 
bedding  and  improperly  loaded  the  cattle  In 
a  car  which  was  to  continue  as  loaded  after 
it  was  delivered  to  the  succeeding  carrier, 
its  liability  continued,  and  the  next  carrier 
which  received  it  did  not  become  liable  for 
the  damages  arising  from  the  improper  bed- 
ding furnished  by  the  first  carrier,  because 
it  transported  the  cattle  as  loaded  when 
delivered  to  it  This  court  refused  an  ap- 
plication for  writ  of  error  in  that  case.  The 
authorities  cited  and  from  which  we  have 
made  the  quotations  above  establish  the  propK 
ositlon  that  it  is  not  the  duty  of  a  railroad 
comi>any  which  receives  from  the  owner  or 
from  another  railroad  company  a  loaded  car 
to  make  an  Inspection  of  the  manner  of  the 
loading  when  the  defect  cannot  be  discover- 
ed by  an  external  examination.  If,  In  this 
case,  the  oil  had  been  lost  by  the  failure  to 
set  the  valve,  and  Runge  &  Co.  had  sued 
the  plaintiff  in  error  for  the  value  of  the  oil. 
no  recovery  could  have  been  had,  because  no 
duty  of  inspection  existed.  Therefore  no  neg- 
ligence would  be  shown  by  the  facts. 

The  railroad  company  in  the  capacity  of 
common  carrier  not  being  liable  for  property 
lost  under  like  circumstances,  how  can  it 
be  that  a  railroad  company  with  regard  to 
the  same  freight  would  be  under  obligation 
to  make  an  inspection  in  order  to  protect 
persons  in  the  employ  of  the  consignee  when 
unloading  the  car?  The  only  connection  that 
the  railroad  company  had  with  the  unloading 
of  the  car  was  to  place  it  In  a  proper  posi- 
tion to  be  unloaded,  and,  in  doing  so,  it  would 
hare  been  liable  for  any  injury  which  might 
have  occurred  through  negligence  on  Its  part 
in  performing  that  duty.  But  It  was  In  no 
sense  bound  to  see  that  the  contents  of  the 
tank  were  in  proper  condition  for  unloading. 
In  order  to  make  the  inspection  claimed,  the 
inspector  at  Victoria  would  have  been  requir- 
ed to  go  upon  the  top  of  the  oil  tank,  un- 
screw the  cap  from  the  dome,  and  test  the 
valve  to  ascertain  whether  it  was  properly 
set  As  we  have  seen,  no  such  duty  of  In- 
spection rested  upon  the  railroad  company 
with  regard  to  loaded  cars  received  from  an- 
other road,  either  to  secure  the  freight  or  to 
protect  its  own  servants  while  operating  the 
train.  We  have  found  no  precedent  for  hold- 
ing that  the  railroad  company  owed  such 
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dnty  to  the  consignee,  nor  do  we  know  of 
any  rule  of  law  that  would  support  sncb 
a  oonclnslon. 

If  the  man  who  assisted  Wlttnebert  had 
received  the  injury,  and  bad  sued  Rnnge  ft 
Go.,  It  would  present  a  more  serious  question 
whether  Wlttnebert's  failure  to  Inspect  and 
adjust  the  valye  would  not  be  such  negligence 
as  would  make  Runge  &  Co.  liable.  There 
are  sounder  reasons  for  holding  that  Runge 
&  Co.  were  charged  with  that  duty  to  their 
employes  than  for  placing  it  on  the  plaintiff 
in  error.  We  are  of  the  opinion  that  Wltt- 
nebert had  no  cause  of  action  against  the 
railroad  company  In  this  cnse  upon  the  facts 
as  detailed;  and,  as  his  own  testimony  shows 
that  be  could  make  no  better  case  upon  an- 
other trial,  it  is  useless  to  remand  the  case 
to  the  district  court. 

It  Is  therefore  ordered  that  the  Judg- 
ments of  the  Court  of  GIrll  ▲i^)ealB  and  the 
district  court  be  reversed,  and  that  Judgment 
be  here  rendered  that  the  defendant  In  error 
take  nothing  by  his  suit,  and  pay  all  costs 
of  all  of  the  courts. 


WALLI8  et  al.  y.  WILLIAMS  et  aL 
(Sapreme  Court  of  Texas.    March  4,  1908.) 

1.  Statutm  —  "Speciai.  Law"— What  Coh- 

8T1TDTE8. 

Technically  a  special  law  is  one  which  ap- 
plies to  an  individual  or  individuals  or  to  some 
mdividoals  of  a  class,  and  not  to  all  of  the  class, 
bat.  generally  speaking,  all  laws  "specially  pro- 
vided for*'  and  laws  providing  (or  special  elec- 
tions may  be  regarded  as  special  laws. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  voL  7,  ppw  6577-6584;  vol.  8,  p. 
7802.] 

2.  CotrwTiE*— OOTJRTT  Seat  EJlectiow. 

Terrell  Election  Law,  i  83  (Laws  1905,  p. 
528,  c  11),  provides  that  the  county  Judge  or 
two  county  commissioners  shall  canse  notice  of 
a  general  election  or  any  special  election  to  be 
pnblished  by  posting,  etc,  provided  that  in  local 
option,  stock  law,  and  road  tax  elections,  "or 
any  other  special  election  specially  provided  for 
by  the  laws  of  the  state"  the  notices  of  election 
shall  be  given  in  compliance  with  the  require- 
ments of  laws  previously  or  thereafter  enacted 
governing  such  elections,  and  section  194  (page 
S64)  dedares  that  the  act  is  cnmulative  as  to 
elections  and  penalties  for  violating  the  election 
laws  of  the  state,  and  shall  not  interfere  with 
or  repeal  any  local  option  or  special  laws  of 
the  state,  except  as  specially  provided.  Held, 
that  the  words  quoted  in  section  33  were  equiva- 
lent to  "anv  other  special  election  provided  for 
by  special  laws  of  the  state" ;  and  hence  the 
Tenell  election  law  did  not  apply  to  a  special 
election  held  under  a  special  law  for  the  change 
of  a  connty  seat. 

Oertlfled  QuestionB  from  Court  of  Civil  Ap- 
peals of  First  Supreme  Judicial  District 

Action  by  H.  R.  Wallis  and  others  against  H. 
S.  Williams  and  others.  Judgment  for  defend- 
ants, and  plaintiffs  appealed  to  the  Court  of 
Civil  Appeals,  by  which  questions  were  certified 
to  the  Supreme  Court.    Questions  answered. 

Stevens  ft  Pickett  and  3.  R.  Davis,  for  ap- 
pellants. Hugh  Jackson,  B.  F.  Louis,  Mar- 
shall &  Marshall,  and  A.  D.  Lipscomb,  for 
appelleea. 


GAINES,  C.  J.  This  Is  a  certified  question 
from  the  Court  of  Civil  Appeals  for  the  First 
Supreme  Judicial  District  The  statement 
and  questions  are  as  follows: 

"This  suit  was  brought '  by  appellants 
against  the  appellees  to  contest  the  declared 
result  of  an  election  held  In  Chambers  coun- 
ty on  April  11,  1907,  to  determine  the  ques- 
tion of  whether  the  county  seat  of  said  coun- 
ty should  remain  at  the  town  of  WalllsvUle 
or  be  removed  to  the  town  of  Anahuac  In  said 
county.  Upon  the  face  of  the  returns  out  of 
a  total  of  634  votes  WalllsvUle  received  244 
and  Anahuac  S90  votes.  The  returning  board 
declared  the  result  in  accordance  with  these 
figures  to  be  in  favor  of  Anahuac  by  a  ma- 
jority of  146  votes.  Upon  the  trial  In  the 
court  below  24  votes  cast  for  Anahuac  and  2 
votes  cast  for  WalllsvUle  at  the  Stowell  box 
In  said  county  were  rejected,  because  the 
ballots  were  not  signed  by  the  presiding  of- 
ficer, and  35  votes  cast  for  Anahuac  were  re- 
jected on  the  ground  of  fraud  and  undue 
Influence.  Anahuac  having  a  majority  of  87 
of  the  remaining  votes,  the  result  as  previous- 
ly declared  by  the  county  Judge  was  con- 
firmed and  Judgment  rendered  accordingly. 
From  this  Judgment  contestants  appeal,  and 
the  case  Is  now  pending^  In  this  court 

"Two  ballots  were  used  at  this  election. 
Upon  one  of  these  ballots  were  printed  the 
following  words:  'Official  Ballot  for  Remain- 
ing at  WalllsvUle' — and  upon  the  other:  'Of- 
ficial Ballot  for  Removal  to  Anahuac'  These 
ballots  were  prepared  and  furnished  the  elec- 
tion officers  by  the  proper  authority,  and  no 
other  ballots  were  used  In  the  election.  One 
of  the  grounds  for  contesting  the  election  urg- 
ed In  the  lower  court  and  in  this  court  is  that 
the  ballots  used  were  Illegal,  and  that  the 
use  of  such  illegal  ballots  rendered  the  elec- 
tion void.  Upon  the  foregoing  statement  we 
respectfully  certify  for  your  decision  the  fol- 
lowing questions: 

"(1)  Does  the  act  of  the  Twenty-Ninth  Leg- 
islature regulating  the  manner  of  holding 
elections  and  prescribing  the  kind  of  ballots 
to  be  used  In  elections  held  In  this  state 
(chapter  11,  Acts  1st  Called  Sess.,  29tb  Leg. 
[Laws  1905,  p.  620])  apply  to  elections  held 
to  determine  the  location  of  a  county  seat? 

"(2)  If  the  foregoing  question  be  answered 
In  tile  affirmative,  then  did  the  use  of  ballots 
oif  the  kind  before  described  render  the  elec- 
tion In  question  In  this  case  void  7' 

The  determination  of  the  first  question  de- 
pends upon  the  proper  construction  of  the 
proviso  contained  In  section  194  of  the 
Terrell  election  law  of  1906.  That  section 
Is  as  follows:  "This  act  Is  cumulative  as 
to  elections  and  penalties  for  violating  the 
election  laws  of  this  state;  except  that  it 
shall  repeal  the  election  act  approved  by  the 
Governor  April  1,  1903:  Provided,  that  this 
act  shall  not  Interfere  with  or  repeal  any 
local  option  or  special  laws  of  this  state,  ex- 
cept as  herein  specially  provided  and  set 
forth."     Laws   1905,  p.  664,  c.  11.     If   the 
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words  In  the  proviso  "special  laws"  be  tak- 
en In  their  restrictive  technical  sense,  then 
the  question  should  be  answered  in  the  af- 
firmative; but,  if  they  be  taken  in  their 
more  popular  and  enlarged  sense,  as  meaning 
"laws  specially  provided  for,"  or  "laws  pro- 
viding for  special  elections,"  then  a  negative 
answer  should  be  given  to  the  question. 
Technically  a  special  law  Is  a  law  which  ap- 
plies to  an.  individual  or  individuals,  or  to 
some  individuals  of  a  class,  and  not  to  all  of 
a  class;  but  we  have  no  doubt  that  In  Its 
technical  sense  the  laws  for  the  removal  of 
county  seats  by  election  are  general  or  public 
laws,  and  not  private  acts. 

Bat  there  Is  another  sense  in  which  the 
word  "special"  as  applied  to  laws  is  used. 
"Qeneral"  Is  opposed  to  "special,"  and  hence 
any  law  which  makes  provision  for  a  special 
election  is  a  special  law  In  Its  popular  sense. 
Therefore  laws  for  a  local  option  election, 
for  a  stock  law  election,  and  others  of  a  like 
character,  while  general  in  a  technical  sense, 
are  frequently  spoken  of  not  only  In  ordi- 
nary conversation  as  S];>eclal  laws,  but  also 
by  eminent  Jurists  and  Judges  of  our  high- 
est courts.  As  pointed  out  by  counsel  for 
appellees  In  their  brief  in  Ellis  v.  Batts,  26 
Tex.  707,  Judge  Moore  uses  this  language: 
"It  Is  a  well-settled  rule  for  the  construction 
of  statutes  that  a  general  law  will  not  be 
held  to  repeal  a  particular  and  special  one 
on  the  same  subject"  The  law  here  spoken 
of  was  a  general  law,  but  was  special  In  Its 
provisions.  So  in  Hash  v.  Ely  (Tex.  Clv. 
App.)  100  S.  W.  881,  Judge  Speer  says:  "So 
that,  the  Terrell  election  law  t)elng  a  general 
law  and  the  article  last  quoted  a  special  law, 
the  latter  will  control,"  etc.  "The  article 
last  quoted"  was  article  1388  of  the  Revised 
Statutes  of  1895,  in  relation  to  local  option 
elections,  which  Is  clearly  a  general  law  in 
Its  technical  meaning.  In  Ex  parte  Keith 
(Tex.  Cr.  App.)  83  S.  W.  685,  Judge  Brooks 
says:  "The  Terrell  election  law  is  a  general 
law.  The  local  option  law  Is  a  special  statute 
relating  to  localities."  Again,  In  Ex  parte 
Anderson  (Tex.  Cr.  App.)  102  S.  W.  729,  the 
same  learned  Judge  uses  this  language:  "We 
held  there  was  no  conflict  between  the  Terrell 
election  law  and  the  local  option  law;  one 
being  a  general  and  the  other  a  special  law." 
Again,  in  speaking  of  a  stock  law  election. 
Judge  Davidson  In  Ex  parte  Kimbrell  uses 
this  language:  "Again,  this  is  a  special  law, 
in  the  comprehensive  sense,  as  distinguished 
from  those  acts  of  the  Legislature  which  oper- 
ate gMierally."  Ex  parte  Kimbrell  (Tex.  Cr. 
App.)  83  S.  W.  384.  This  is  enough  to  show 
that  laws  of  the  character  of  laws  for  de- 
termining the  question  of  the  removal  of  a 
county  seat  havhig  special  provisions  differ- 
ing from  the  general  election  law  are  fre- 
quently spoken  of  in  Judicial  parlance  as  spe- 
cial laws.  Not  only  so,  but  in  section  33 
of  the  Terrell  election  law  itself  we  find 
this  language:  "The  county  Judge,  or  if  he 
falls  to  act,  then  two  county  commissioners, 


■hall  cause  notice  of  a  general  election  or 
any  special  election  to  be  published  by  posting 
notice  of  election  at  each  precinct  thirty  days 
before  the  election,  which  notice  shall  state 
the  time  of  holding  the  election,  the  office  to 
be  filled,  or  the  question  to  be  voted  on,  as 
the  case  may  be;  provided  that  in  local  op- 
tion, stock  law  and  road  tax  elections  the 
notices  of  elections  or  any  other  special  elec- 
tion q)eclally  provided  for  by  the  laws  of 
this  state  shall  be  given  in  compliance  with 
the  requirements  of  laws  heretofore  or  here- 
after enacted  governing  said  elections  respec- 
tively, and  provided  also  that  if  a  vacancy 
occurs  in  the  State  Senate  or  House  of  Rep- 
resentatives during  the  session  of  the  Leg- 
islature or  within  ten  days  before  It  convenes, 
then  twenty  days'  notice  of  a  special  election 
to  fill  such  vacancy  shall  be  sufficient"  Laws 
1906,  p.  528,  c.  11.  Now,  it  seems  to  us  that 
the.  words  "any  other  special  election  special- 
ly provided  for  by  the  laws  of  this  state,"  are 
equivalent  to  the  words,  "any  other  special 
election  provided  for  by  the  special  laws  of 
this  state."  From  this  It  follows  that  with- 
in the  meaning  of  the  Legislature,  local  op- 
tion, stock,  and  road  tax  elections  were  pro- 
vided for  under  special  laws,  and  that  a 
county  seat  election  is  another  special  elec- 
tion provided  for  under  such  laws.  Special 
laws  specially  provided  for  by  laws  of  this 
state  being  equivalent  as  we  tlilnk,  to  spe- 
cial laws  as  used  In  section  194  of  the  act  In 
question,  we  are  of  opinion  that  the  lattw 
should  be  construed  as  being  used  in  the 
same  sense  in  section  194  as  the  former  were 
used  in  section  S3.  If  so,  county  seat  elec- 
tions are  clearly  excepted  from  the  operation 
of  the  Terrell  election  law. 

We  see  no  good  reason  for  excluding  elec- 
tions under  special  laws  technically  so  called 
from  the  operation  of  the  act  and  including 
other  special  elections.  Elections  under  spe- 
cial laws  strictly  so  called  are  of  Infrequent 
occurrence,  and,  as  a  rule,  are  subject  to  pre- 
cisely the  same  conditions  as  an  election  for 
the  removal  of  a  county  seat  for  a  stock  law, 
and  the  like.  There  Is  usually  in  all  such 
merely  a  proposition  to  be  voted  upon,  and 
the  question  is:  Shall  it  be  adopted  or  not? 
This  makes  a  broad  line  of  distinction  be- 
tween general  elections  for  the  choosing  of 
officers  to  conduct  the  government  in  which 
numerous  candidates  are  to  be  voted  for  and 
elections  specially  provided  for,  in  which  the 
people  express  their  will  upon  a  single  propo- 
sition. It  would  seem  a  wise  policy  to  except 
the  latter  from  the  provisions  of  a  law  regu- 
lating the  former,  and  to  leave  the  latter 
unembarrassed  by  the  restrictions  thrown 
around  the  former.  Many  ot  the  regulations 
as  to  the  preparing  the  ballot  are  inapplicable 
to  a  special  election,  and  cannot  be  literally 
complied  with. 

Subdivision  6  of  article  3268  of  our  Revised 
Statutes  of  1895  expressly  provides  that: 
"In  all  interpretations  the  court  shall  look 
diligently  for  the  intention  of  the  Legislature^ 
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keeplBg  In  Tlew  at  all  times  the  old  law,  tbe 
«Tn,  and  the  remedy."  We  think  the  Legis- 
lature did  not  lnt«>d  to  make  the  Terrell  elec- 
tion law  applicable  to  special  electlona  There 
has  never  been,  so  far  as  we  are  aware  of, 
any  complaint  In  reference  to  the  operation  of 
laws  affecting  snch  elections.  The  evil  was 
in  the  laws  affecting  the  general  election,  and 
it  was  the  purpose  to  remedy  them  only. 

There  are  some  provisions  in  the  Terrell 
law  which  apply  to  special  elections  of  the 
character  of  that  in  controversy,  from  which 
it  may  plausibly  be  argued  that  it  was  not 
the  Intention  to  except  them  from  its  provi- 
sions. But  section  194  was  added  by  amend- 
ment in  the  Senate  after  the  bill  had  passed 
the  houae.  The  final  passage  In  both  houses 
was  upon  the  last  days  of  the  session.  It  was 
hardly  to  be  expected  that  in  a  bill  of  such 
complication  consisting  of  19S  sections,  under 
the  pressure  of  business  incident  to  the  last 
days  of  the  session,  tbey  would  look  back  to 
eliminate  every  incongruity  In  the  bill  after 
incorporating  the  exceptions  provided  for  la 
section  194. 

We  answer  the  first  question  in  the  nega- 
tive, which  eliminates  the  condition  upon  an 
answer  to  the  second  as  requested. 


WILLIAMS  et  al.  v.  8TEE>LB  et  al. 

(Supreme  Court  of  Texas.    March  4,  1908.) 

1.  Cebtiorari— Scope  of  Warr— Oedkks  Re- 
view abi.e. 

Rev.  St.  1895,  art  882,  declarea  that  any 

KrsOD  interested  in  the  estate  of  a  decedent  may 
ve  the  proceedings  of  the  county  court  re- 
viewed at  any  time  within  two  years  and  not 
afterwards,  provided  that  persons  non  compos, 
etc.,  shall  have  two  yean  after  the  removal  of 
the  disability.  Held  that,  where  orders  of  a 
county  judge  vesting  the  entire  control  of  the 
commanity  property  and  the  right  of  sale  in  the 
snrviving  nasbend  were  invalid,  snch  orders  con- 
stitnted  proceedings  of  the  county  court,"  which 
the  district  court  was  authorized  to  review  by 
certiorari. 
2L  AppK-VL  —  JUBIBDIOnORAI,  QtTBSnOHS— Rk- 

vnw. 

Where  a  coort  in  wUch  a  judgment  has 
been  rendered  was  without  jurisdiction,  the  ap- 
pellate court  has  Jurisdiction  over  the  void  pro- 
ceedings for  the  pnipose  of  declaring  their  in- 
validi^  and  setting  them  aside. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  2,  Appeal  and  Error,  U  81,  749.] 

S.  HVSBAIID  A.IfD  WiFX— CoionTRITT  PbOPBB- 
TT— STTBVITOISHIP— COHTBOI.  BT  HUSBAND— 
LiMITATIOnS. 

Rev.  St  189&  art  2222,  provides  that  a 
husband  shall  within  four  years  after  the  death 
«f  the  wife,  when  there  is  a  child  or  children, 
file  a  written  application  to  the  county  court, 
stating  the  deatn  of  the  wife,  that  she  left  a 
child  or  children,  and  that  there  was  community 
property  belonging  to  the  husband  and  wife; 
and  article  222S  requires  the  county  Judge  to 
have  the  property  appraised,  to  examine  claims 
against  the  community,  and  authorize  the  sar- 
vivor  to  control  and  dinpse  of  the  property  out 
of  the  connty  court.  Held  that  ^ere  an  ap- 
plication was  not  made  by  a  husband  withm 
four  years,  the  court  was  without  jurisdiction 
<o  grant  it  thereafter. 


4.  Judgment— JuBienicnoN—PKBSDKPnoN— 

COLIATEBAI.  AlTAOK. 

A  judgment  is  presumed  to  be  correct  on 
collateral  attactc,  if  the  court  had  jurisdiction 
of  the  subject-matter. 

[lid.  Note.— For  cases  in  iMint  see  Cent  Dig. 
vol  30,  Judgment  i  907.] 

Certified  Questions  from  Court  of  Civil  Ap- 
peals of  Second  Supreme  Judicial  District 

Action  by  O.  0.  Williams  and  others 
against  John  8.  Steele  and  another.  Judg- 
ment for  defendants,  and  plaintiffs  appeal  to 
the  Court  of  Civil  Appeals.  Certified  to  Su- 
ptwae  Court    Questions  answered. 

Stuart  ft  Bell,  for  appellants.  Colp  ft  Old- 
dings,  for  appellees. 

BROWN,  J.  Certified  questions  from  the 
Court  of  Civil  Appeals  for  the  Second  Su- 
preme Judicial  District  as  follows: 

'  "In  the  above  styled  and  numbered  cause, 
now  pending  before  us  on  appeal  from  the 
district  court  of  Cooke  county,  the  appellants 
filed  in  that  court  their  petition  for  a  writ  of 
certiorari  to  the  county  court,  and  uiwn 
which  the  writ  was  granted,  as  follows: 

"  'O.  C.  Williams  et  al  v.  John  S.  Steele  et 
al.  In  the  District  Court  of  said  County, 
October  Term,  1906.  To  the  Honorable  D.  E. 
Barrett,  Judge  of  Said  Court:  The  plaintilTs 
and  applicants,  O.  C.  Williams,  Maggie  Ford, 
joined  by  her  husband,  A.  C.  Ford,  and  Oscar 
Williams,  a  minor,  by  D.  F.  Ford,  his  next 
friend,  complaining  of  John  S.  Steele  and  his 
wife,  Mrs.  Adallne  Steele,  defendants,  re- 
spectfully represent:  That  plaintiffs  and  ap- 
plicants are  all  residents  of  the  Indian  Ter- 
ritory, BOW  know  as  Oklahoma,  and  the  said 
Oscar  Williams  is  a  minor,  represented  by  his 
next  friend,  D.  F.  Ford,  and  that  defendants 
are  all  residents  of  Cooke  county,  Tex.  That 
plaintiffs  and  applicants,  except  A.  C.  Ford 
and  D.  F.  Ford,  are  all  the  children  and  heirs 
of  Lenora  Williams,  deceased,  who  was  the 
first  wife  of  A.  W.  Williams,  who  Is  the  fa- 
ther of  said  applicants.  That  the  said  Mrs. 
Lenora  Williams  died  in  Cooke  county,  Tex., 
on  or  about  the  11th  day  of  September,  1891, 
intestate.  That  at  the  time  of  her  death  the 
said  Mrs.  Lenora  Williams,  with  her  hus- 
band, A.  W.  Williams,  who  survived  her,  oc- 
cupied as  their  homestead,  which  was  the 
community  property  of  the  said  Mrs.  Lenora 
Williams  and  A.  W.  Williams,  80  acres  of 
land  out  of  tbe  James  O.  Logsdon  survey  of 
320  acres,  abstract  No.  593,  situated  In  Cooke 
county,  Tex.,  about  12  miles  southeast  from 
Gainesville,  being  the  same  80  acres  of  land 
sold  to  A.  W.  Williams  by  J.  L.  Bray  and 
wife  on  September  26,  1885,  by  deed  record- 
ed in  volume  37,  page  176,  Deed  Records  of 
Cooke  County,  Tex.,  to  which  reference  is 
hereby  expressly  made.  That  on  the  2d  day 
of  April,  1902,  nearly  11  years  after  the 
death  of  the  said  Mrs.  Lenora  Williams,  the 
said  A.  W.  Williams  applied  to  tbe  county 
court  of  Cooke  county,  Tex.,  for  an  appoint- 
ment of   three  appraisers  to  appraise   the 
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commnnity  estate  of  tbe  said  A.  W.  and  I^ 
nora  Williams.  That  when  the  said  A.  W. 
Williams  made  aK>Iication  more  than  tour 
years  had  elapsed  since  the  death  of  the 
said  Mrs.  Lenora  Williams,  and  there  were 
no  debts  of  any  kind  owing  by  the  com- 
munity estate  of  the  said  A.  W.  and  Lenora 
Williams,  and  therefore  the  county  court  of 
Cooke  county,  Tex.,  had  no  jurisdiction  to 
grant,  and  should  not  bare  granted,  said  ai>- 
plicatlon.  That  nevertheless  B.  F.  Mitchell, 
the  county  judge  of  Coolie  county,  Tex., 
.granted  said  application  on  April  2,  1902, 
and  appointed  three  appraisers;  the  order 
appointing  said  appraisers  being  recorded  In 
Volume  No.  7,  page  No.  593,  of  the  Probate 
Minutes  of  the  Ckmnty  Court  of  Cooke  Coun- 
ty, Tex.,  to  which  reference  Is  hereby  ex- 
pressly made.  That  the  Inventory  and  ap- 
praisement of  said  estate,  showing  said  land 
to  belong  to  the  said  community  estate,  was 
prepared  by  the  said  A.  W.  Williams  and  Job 
Dillon  and  h.  E.  Steele,  two  of  the  appraisers 
appointed.  That  said  inventory  and  ap- 
praisement was  approved  by  B.  P.  Mitchell, 
county  Judge  of  Cooke  county,  Tex.,  on  April 
2,  1902,  and  on  said  April  2,  1902,  the  said  A. 
W.  Williams  filed  In  said  cause  his  bond  as 
commnnlty  administrator  of  said  community 
estate,  which  said  bond  was  approved  by  said 
Mitchell,  county  Judge,  on  said  April  2,  1902, 
and  an  order  entered  authorizing  the  said 
A.  W.  Williams  to  take  charge  of,  control, 
manage,  and  dispose  of  the  community  prop- 
erty owned  by  him  and  the  said  Mrs.  Lenora 
Williams;  said  order  being  entered  in  Vol- 
ume No.  7,  page  No.  503,  of  the  Probate 
Minutes  of  the  County  Court  of  Cooke  Coun- 
ty, Tex.  That  above  said  orders  of  said 
Judge  appointing  said  appraisers  and  approv- 
ing said  Inventory  and  appraisement  and  au- 
thorizing the  said  A.  W.  Williams  to  man- 
age, control,  and  dispose  of  said  community 
estate  were  all  made  on  April  2,  1902,  and 
were  all  null  and  void,  and  should  not  have 
been  made  for  the  reasons  above  set  forth. 
That  said  application  for  the  appointment  of 
appraisers  to  appraise  said  community  e^ 
tate  showed  on  its  face  that  said  Mrs.  Lenora 
Williams  died  on  September  11,  1891.  That 
on  April  2,  1902,  the  county  court  of  Cooke 
county,  Tex.,  was  not  In  session,  and  that 
said  application  was  presented  In  vacation, 
said  Inventory  and  appraisement  was  pre- 
pared and  filed  In  vacation,  and  said  two  or- 
ders were  made  by  B.  F.  Mitchell,  Judge  of 
the  county  court  of  Cooke  county,  Tex.,  In 
vacation,  and  said  two  orders  of  B.  F.  Mit- 
chell, county  Judge,  were  recorded  in  said 
probate  minutes  by  the  clerk  of  the  county 
court  of  Cooke  county,  Tex.,  In  vacation. 
That  OB  April  2,  1902,  and  prior  thereto^  de- 
fendant John  S.  Steele  knew  that  there  were 
no  community  debts  against  the  estate  of  said 
A.  W>  Williams,  and  assisted  A.  W.  Williams 
in  obtaining  said  two  orders  of  the  said  B.  F. 
Mitchell,  county  Judge,  made  In  vacation; 
and  defendant  was  therefore  a  party  to  the 


fraud  In  law  which  was  practiced  on  these 
plaintiffs  by  the  proceedings  had  in  vacation 
In  said  pretended  community  administration. 
That  afterwards,  on  the  2d  day  of  April. 
1902,  the  said  A.  W.  Williams,  as  such  com- 
munity administrator,  Joined  by  bis  second 
wife  Mrs.  Bettle  A.  Williams,  sold  and  con- 
veyed said  property  to  the  defendant  John  S. 
Steele  by  deed  recorded  In  Book  81,  page  178, 
Deed  Records  of  Cooke  County,  Tex.,  to 
which  reference  is  hereby  expressly  made, 
and  that  defendant  John  S.  Steele  and  bis 
wife,  Mrs.  Adallne  Steele,  are  now  In  pos- 
session of  and  claiming  said  land  under  the 
said  deed,  which  was  made  by  virtue  of  said 
orders.  That  the  said  A.  W.  Williams  Is 
now  dead.  That  he  left  no  property  subject 
to  execution  and  was  Insolvent  at  the  time 
of  his  death.  That  in  said  inventory  and  ap- 
praisement of  said  community  estate  there 
was  listed  no  property,  except  said  80  acres 
of  land,  and  no  other  proper^  was  owned  by 
the  community  estate  of  the  said  A.  W.  Wil- 
liams and  Mrs.  Lenora  Williams  at  the  date 
of  the  execution  of  said  Inventory  and  ap- 
praisement except  said  80  acres  of  land. 
That  the  said  John  S.  Steele  and  Mrs.  Ada- 
line  Steele  are  claiming  title  and  possession 
to  said  land  under  and  by  virtue  of  said 
deed  and  under  and  by  virtue  of  said  two 
orders  of  the  county  court  of  Cooke  county 
above  mentioned,  which  orders  were  made  In 
cause  No.  1,546  on  the  probate  docket  of  said 
county  court;  and  that  the  said  John  S. 
Steele  and  Mrs.  Adallne  Steele  are  the  only 
persons  adversely  Interested  to  these  plain- 
tiffs in  having  said  above-described  two  or- 
ders of  the  county  court  of  Cooke  county, 
Tex.,  set  aside  and  held  for  naught  That 
applicant  O.  C.  Williams  is  now  but  21  years 
old,  that  applicant  Maggie  Ford  is  under  21 
years  of  age  and  has  not  been  married  2 
years,  and  the  applicants  O.  C.  Williams, 
Maggie  M.  Ford,  and  Oscar  Williams  were  all 
minors  on  the  2d  day  of  April,  1902.  That 
J.  R.  Jordan  is  the  clerk  of  the  county  court 
of  Cooke  county,  Tex. 

"  'Wherefore,  the  premises  con^dered, 
plaintiffs  and  applicants  pray  that  your  honor 
grant  the  most  gracious  writ  of  certiorari, 
directed  to  J.  R.  Jordan,  clerk  of  the  county 
court  of  Gooke  county,  Tex.,  commanding 
him  to  make  a  certified  transcript  of  said 
above-described  two  orders  and  all  papers 
and  proceeding^  in-  said  cause  Na  1,646  and 
transmit  the  same  to  the  district  court  of 
Cooke  county,  Tex.,  in  time  and  manner  pre- 
scribed by  law,  and  that  the  said  John  B. 
Steele  and  Mrs.  Adallne  Steele  be  cited  to 
answer  herein  as  required  by  law,  and  that 
on  final  hearing  said  above-descrlbeM.  two 
orders  of  the  county  court  of  Co<^e  county, 
Tex.,  be  set  aside  and  held  for  naught,  and 
that  said  deed  executed  by  the  said  Williams 
and  wife  to  the  defendant  John  8.  Steele,  by 
virtue  of  said  orders,  be  canceled  in  so  far 
as  it  attempted  to  convey  the  one-half  in- 
terest In  said  land  owned  by  said  Lenora 
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Wllllama  at  tlie  time  of  her  death  in  said 
land.  PlalntlSk  farther  pray  for  judgment 
for  cost,  aad  pray  for  all  general  and  special 
cellef.  Stuart  &  Bell. 

*'Attom^a  for  Plaintiffs   O.    C.   Williams 
et  aL' 

"The  appellees  moved  the  court  to  dismiss 
the  certiorari  on  the  grounds:  First,  that, 
the  orders  appealed  from  being  void,  the 
-district  court  could  acquire  no  Jurisdiction 
by  certiorari:  second,  that,  if  the  proceed- 
ings In  the  county  court  were  void  for  the 
reasons  stated  in  appellants'  petition,  any 
order  the  district  court  might  make  would 
likewise  be  void;  and,  third,  that  since  the 
appellees  were  not  parties  to  the  proceedings 
in  the  county  court,  and  the  community 
survivor  being  dead,  the  remedy  by  certiorari 
is  not  available.  The  court  held  that  the 
proceedings  of  the  county  Judge  complained 
ot  were  void,  and  the  Judgment  further  re- 
-dtes  that  "said  proceedings  are  of  a  character 
that  cannot  be  reviewed  by  certiorari.'  We 
therefore  certify  to  your  honors  for  decision 
tbu  questions: 

"First  Whether  or  not  the  above  orders 
made  by  the  county  judge  of  Cooke  County 
In  vacation  are  such  orders  as  are  authorized 
to  be  reviewed  by  the  writ  of  certiorari  ? 

"Second.  If  so,  do  the  allegations  of  appel- 
lants' petition,  showing  that  same  were  made 
more  than  four  years  after  death  of  the 
-decedent  and  when  there  were  no  debts  owing 
by  the  community  estate,  show  such  probable 
error  as  to  entitle  than  to  the  relief  prayed 
forr 

We  answer  the  first  question  In  the  aflHrma- 
tlve.  Article  332  of  the  Revised  Statutes  of 
1S06  Is  In  this  language:  "Any  person  Inter- 
-ested  in  the  estate  of  a  decedent  or  ward  may 
have  the  proceedings  of  the  county  court 
therein  revised  and  corrected  at  any  time 
within  two  years  after  such  proceedings  were 
had.  and  not  afterward:  Provided,  that  per- 
-sons  non  compos  mentis.  Infants  and  femmes 
covertes,  shall  have  two  years  after  the  re- 
moval of  their  respective  disabilities  within 
which  to  apply  for  such  revision  and  correc- 
tion." This  article  confers  the  right  to  have 
ttie  proceedings  of  the  county  court  revised 
and  corrected,  and  the  language  Is  broad 
enough  to  embrace  the  proceedings  in  this 
-case.  Article  2222  provides  that  the  surviv- 
ing husband,  who  desires  to  control  the  com- 
munity estate,  shall,  within  4  years  after  the 
.death  of  bis  wife,  file  an  application  setting 
up  certain  facts;  and  article  2223  requires 
the  county  Judge,  npon  the  filing  of  the  ap- 
plication In  term  time  or  vacation,  without 
citation,  to  appoint  appraisers  to  appraise 
the  estate.  The  law  Imposes  upon  the  hus- 
band the  duty  to  make  and  file  in  the  county 
court  within  20  days  from  the  date  of  the 
-order  appointing  appraisers  an  inventory  and 
list  of  claims  and  to  give  bond  in  accordance 
with  the  terms  of  the  statute,  and  "when  any 


■ocb  Inventory,  appralsonent,  list  of  claims 
and  bond  are  returned  to  the  county  Judge,  he 
shall,  either  In  term  time  or  vacation,  ex- 
amine the  same  and  approve  or  disapprove 
them  by  order  to  that  effect  entered  upon  the 
minutes  of  the  court,  and  when  approved  the 
same  shall  be  recorded  upon  the  minutes  of 
the  court,  and  the  order  approving  the  same 
shall  also  authorize  such  survivor  to  control, 
manage  and  dispose  of  such  community  pnH>- 
erty."  Article  2226,  Bev.  St  1896.  Article 
2227  confers  absolute  control  over  the  com- 
munity property  upon  the  husband  when 
he  has  compiled  with  the  law  in  making  his 
application,  inventory,  etc  The  orders  of 
the  county  judge  made  In  this  estate  consti- 
tute "proceedings  of  the  county  court,"  which 
the  district  court  may  review  by  certiorari. 
The  fact  that  a  proceeding  la  void  does  not 
prevent  the  district  court  from  exercising  its 
appellate  Jurisdiction.  It  is  true  that,  when 
the  court  In  which  a  Judgment  has  been  ren- 
dered has  not  Jurisdiction,  the  aK>ellate  court 
has  not  power  to  do  that  which  the  trial 
court  codld  not  do;  bnt  It  has  authority  and 
Jurisdiction  over  the  void  proceedings  to  de- 
clare their  Invalidity  and  set  them  aside. 
Roy  V.  Whitaker  (Tex.  Civ.  App.)  60  S.  W. 
498 ;  Gray  v.  Maddox,  6  Tex.  628 ;  Aycock  v. 
Williams,  18  Tex.  897. 

To  the  second  question  we  answer  that 
the  fact  of  four,  years  having  expired  after 
the  wife's  death  before  the  application  was 
filed  furnishes  sufficient  ground  for  the  issu- 
ance of  the  certiorari  and  a  review  of  the 
proceedings  of  the  court  in  that  case.  Article 
2222  of  the  Revised  Statutes  of  1895  contains 
this  provision:  "The  husband  shall,  within 
four  years  after  the  death  of  the  wife, 
•  •  •  when  there  is  a  child  or  children, 
file  a  written  application  in  the  county  court 
of  the  proper  county,  stating  the  death  of  bis 
wife,  and  the  time  and  place  of  her  death;" 
the  fact  that  she  left  a  child  or  children,  giv- 
ing their  names  and  residence;  that  there 
was  community  property  belonging  to  himself 
and  wife,  etc.  The  ordinary  course  would  be 
for  the  husband  to  administer  upon  the  com- 
munity estate  of  himself  and  his  wife  In  the 
county  court  under  the  control  and  direction 
of  that  court;  but  the  Legislature  provided 
this  special  proceeding  whereby  the  husband, 
within  four  years  of  the  death  of  the  wife, 
might  take  the  administration  of  the  estate 
out  of  the  county  court  and  exercise  absolute 
control  over  the  property.  We  are  of  opinion 
that  the  limitation  of  four  years'  time  in 
article  2222  was  a  condition  precedent  to  the 
right  of  the  husband  to  be  clothed  with  such 
unusual  power,  and  that,  having  failed  to  file 
the  application  within  the  time  prescribed, 
the  proceedings  were  without  authority  of 
law  and  void.  In  Nelson  t.  Bridge,  98  Tex. 
S23,  86  S.  W.  7,  this  court  held  that  an  ad- 
ministration was  not  void  where  the  applica- 
tion had  been  made  more  tlian  four  years 
after  the  death  of  the  decedent    But  to  our 
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mlnda  there  Is  a  clear  di8tlncti(»)  between 
the  cases.  In  that  case  the  question  was  as 
to  the  Jarlsdictlon  of  the  conrt  to  appoint  an 
administrator,  and  Judge  Williams,  speakloc 
for  the  court,  said:  "There  Is  nowhere  an 
afflrmatlve  d:eclaratlon  that  the  court  shall 
not  bare  Jurisdiction  after  four  years,  nor 
that  an  administration  granted  after  that 
time  shall  be  void.  All  that  the  theory  of 
nullity  rests  upon  Is  the  positive  and  manda- 
tory language  of  the  statute,  and  this.  In 
our  opinion.  Is  addressed  to  the  probate 
court  to  control  Its  action  in  the  exercise  of 
its  jurisdiction  and  is  not  a  denial  of  the 
jurisdiction."  In  the  present  case  the  right 
of  the  husband  to  possess  himself  of  direct 
and  absolute  control  of  the  property  is  con- 
ditioned upon  his  making  an  application  in 
the  county  court  within  fonr  years  from  the 
death  of  his  wife.  In  collateral  attack  the 
judgment  of  a  court  is  presumed  to  be  right. 
If  it  had  jurisdiction  of  the  subject-matter; 
but  he  who  seeks  to  arall  himself  of  a 
special  prlTllege  must  OMnply  with  the  law. 
We  are  of  opinion  that  the  fact  that  more 
than  four  years  had  elapsed  before  the  i»o- 
ceedlng  was  had  renders  the  proceeding  in- 
valid and  furnishes  sufficient  ground  for  the 
exercise  of  appellate  Jnrlsdlcti<Mi  of  the  dis- 
trict oonrt  through  the  writ  of  certiorari. 


FIKB  ASS'N  OF  PHUADBLPHIA  r.  LOVB, 

Commissioner.  • 

(Supreme  Oonrt  of  Texas.    Feb.  26,  180a) 

1.  Taxatioh  —  InsuBANox  —  "Oboss  Ahourt 
OF  Pbbmujms"— "Gbobs." 

The  words  "gross  amount  of  premiams" 
received,  as  used  In  the  statute,  providing  for 
the  levy  and  collection  of  an  ocenpation  tax  on 
corporations,  eta,  and  requiring  every  fire  in- 
surance company  to  annually  report  "the  gross 
amount  of  premiams  received"  m  the  state  on 
property  located  there  and  from  persons  residing 
there,  daring  the  preceding  year,  and  imposing 
an  annual  tax  on  the  gron  premium  receipts, 
and  declaring  tliat  the  gross  premium  receipts 
ate  the  premium  receipts  reported  to  the  com- 
missioner on  the  sworn  statement,  etc.,  include 
sums  which  a  fire  insurance  company  paid  for 
reinsurance  without  proof  that  the  companies 
in  which  it  reinsured  had  the  right  to  claim  a 
portion  of  the  premium  at  the  time  the  insur- 
ance was  effected,  end  Indnde  the  sums  return- 
ed to  policy  holders  on  the  cancellation  of  pol- 
icies, as  provided  therein;  the  word  "gross" 
meaning  whole,  entire,  total,  without  deduc- 
tion. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  p.  S166.] 

2.  Statutes— CoNBTBUOTiON. 

Where  the  language  of  a  statute  is  plain 
and  onambignons,  there  is  no  room  for  construc- 
tion, and  it  is  not  admissible  to  resort  to  forced 
constructions  to  limit  or  extend  the  meaning  of 
language,  and,  where  words  have  acquired  a 
definite  meaning  in  law,  they  must  be  so  ex- 
pounded. 

[Ekl.  Mote.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  {  266.] 

Original  petition  for  mandamus  by  the  Fire 
Association  of  Philadelphia  against  Thomas 
B.  Love,  Commissioner  of  Insurance  and 
*For  opinion  on  motion  tor  rehearing,  see  108  3.W.  810. 


Banking,  to  require  respondent  to  certify  to 
the  Treasurer  of  the  state  the  amount  of 
taxes  to  be  paid  by  relator.    Refused. 

Crane,  OUbert  A  Orane  and  Cardan  tt 
Starling,  for  relator.  R.  V.  Davidson,  Atty. 
Oen.,  Wm.  B.  Hawkins,  Aast.  Atty.  Qen., 
and  Tboa.  B.  Love,  for  respondent 

BROWN,  J.  The  Fire  Association  of  Phil- 
adelphia instituted  this  proceeding  In  this 
court,  praying  for  a  mandamus  to  Thos.  B. 
Lore,  Commissioner  of  Insurance  and  Bank- 
ing for  the  state  of  Texas,  requiring  him  to 
certify  to  the  Treasurer  of  the  state  of  Texas 
the  amount  of  taxes  to  be  paid  by  the  said 
fire  association  in  order  that  it  may  obtain 
a  permit  to  do  business  in  the  state  of  Texas 
during  the  year  1906  upon  the  report  filed 
by  the  relator. 

The  facts  stated  in  the  petition  are  sub- 
stantially as  follows:  Relator  is. a  corpora- 
tion organized  under  the  laws  of  the  state 
of  Pennsylvania,  and,  empowered  to  do  a 
fire  insurance  business.  Under  the  laws  ol 
the  state  of  Texas,  it  was  regularly  an- 
thorised  by  permit  to  do  business  in  this 
state  during  the  year  1007,  and,  in  pursuance 
of  that  authority,  did  transact  its  business 
within  this  state  during  that  year.  Under 
the  existing  law,  it  is  necessary  for  the  as- 
sociation to  pay  its  occupation  tax  for  the 
year  1908  before  it  can  secure  a  permit  to 
do  business  in  this  state  for  that  year.  It 
is  required  by  law  to  make  a  report  to  the 
Commissioner  of  Insurance  and  Banldng, 
stating  the  gross  amount  of  premiums  re- 
ceived by  it  during  the  year  1907,  upon  which 
report  the  Commissioner  is  required  to  give  a 
certificate  of  the  amount  of  tax  to  be  paid 
by  the  said  corporation,  which  certificate 
is  to  be  presented  to  the  Treasurer,  and  the 
tax  paid.  The  fire  association  in  the  trans- 
action of  its  business  during  the  year  1907 
paid  to  other  insurance  companies  for  re- 
insuring risks  taken  by  the  said  association 
the  sum  of  $110,262,  and  it  also  returned 
during  the  said  year  to  the  holders  of  pol- 
icies the  sum  of  $54,841.28  on  account  of 
the  cancellation  of  policies  Issued  by  it  dur- 
ing that  year.  It  is  alleged  that  in  each  pol- 
icy there  was  a  clause  by  which  either  the 
fire  association  or  the  policy  holder  might 
demand  its  cancellation,  and  a  return  of  the 
unearned  ix>rtion  of  the  premium  must  then 
be  made  to  the  policy  holder,  and,  in  pursu- 
ance of  this  clause  of  the  policy  and  In  the 
transaction  of  its  business,  it  la  alleged  that 
the  said  fire  association  did  make  a  return 
of  the  amount  at>ove  stated.  It  Is  also  al- 
leged that  It  was  necessary  in  the  transac- 
tion of  its  business,  in  order  to  protect  It 
against  the  competition  of  other  coqipanies, 
that  it  should  take  risks  upon  property  in 
larger  amounts  than  was  prudent  for  It  to- 
carry,  and  that,  in  order  to  secure  Itself  in 
such  risks,  it  was  necessary  and  in  accord- 
ance with  the  usual  manner  of  transacting 
the  business  of  such  companies  that  It  re- 
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Inanre  mch  risks  In  otber  companies  for 
wblcb  It  was  required  to  pay  the  sum  before 
stated.  In  making  Its  report  to  tbe  OonunUt- 
slooer,  tbe  fire  association  claimed  a  deduc- 
tion of  tbe  amount  paid  tor  reinsurance  and 
tbe  sum  returned  to  policy  holders  from  the 
groas  amount  of  tbe  premlmps  received  by  it 
dorins  the  year  1907  and  slwwn  in  its  re- 
port, which  the  Oommissioner  declined  to 
aUow,  refaalng  to  certify  the  amount  of  tbe 
tax  upon  that  baals,  and  the  relator  prays 
for  tbe  writ  of  mandamus  to  compel  the 
Oommissioner  to  certify  tbe  amount  of  its 
tax  after  deducting  tbe  sums  so  claimed 
by  it 

It  to  claimed' by  the  relator  that  the  lan- 
guage, "tbe  gross  amount  of  premiums  re- 
ceived In  this  state,  upon  property  located 
in  the  state,"  should  be  construed  not  to 
include  tbe  sums  which  tbe  fire  association 
should  pay  for  reinsurance,  or  upon  caned- 
ed  poUciea,  and  this  presents  tbe  only  ques- 
tion there  Is  In  the  case.  It  is  assumed  by 
counsel  that  tbe  Legislature  Intended  to  levy 
a  tax  only  upon  such  sums  as  should  be  re- 
tained by  tbe  Insurance  companies.  In  sup- 
port ot  this  position,  counsel  refer  to  tbe 
German  Alliance  Ins.  Oo.  t.  Van  Gleave,  191 
lU.  410,  61  N.  B.  M;  State  t.  Fleming,  Tax 
Gom'r,  70  Neb.  623,  97  N.  W.  1063;  State,  by 
relation  of  Palmer,  ▼.  Fleming,  Tax  Com'r, 
Id.  Tbe  first  case  cited  from  Nebraska  did 
not  inyolve  this  question,  but  the  second  is 
very  similar  to  the  case  of  Qerman  Alliance 
Co.  T.  Van  Cleave,  and.  In  fact,  follows  the  Il- 
linois case..  They  are  so  similar  that  a  re- 
view of  one  will  be  sufficient  In  the  state 
of  nUnols  the  Legislature  passed  a  law  en- 
tifled  "An  act  providing  for  a  tax  on  gross 
premium  receipts  of  Insurance  companies  and 
aisocIationB  other  than  Ufa"  It  required  al- 
io the  making  of  a  report  to  the  Oommis- 
sioner of  Insurance  and  tbe  levy  by  him  of 
I  tax  upon  "the  gross  amotmt  of  premiums 
received  by  it  for  business  done  in  this 
state."  Tbe  Sqpieme  Oourt  of  Dlinols  held 
that  tbe  langiuge  of  the  statute  of  that  state 
did  not  include  tbe  money  returned  on  can- 
celed policies.  There  to  a  marked  distinc- 
tion between  tbe  law  of  Illinois  and  the  stat- 
ute of  this  stata  In  the  IlllnolB  statute  the 
lefy  was  made  upon  the  gross  premiums  re- 
ceived as  property,  while  in  tbto  state  the 
tax  to  imposed  for  the  privilege  of  doing 
bnsineas  In  Texas.  Granting  that  the  n- 
llnoto  court  correctly  construed  their  stat- 
ute, we  are  oC  opinion  that  tbe  reasoning  of 
tbe  court  does  not  apply  to  tbe  facts  of  this 
•'ase.  The  Supreme  Ck>urt  of  lilinoto  said: 
"Tbe  word  'gross'  to  opposed  to  "net,*  and 
its  ordinary  meaning  to  the  entire  amount  of 
tbe  receipts  of  a  business,  while  tbe  net  re- 
«.«ipt8  are  those  remaining  after  deductions 
for  the  expenses  and  charges  of  conducting 
tbe  buslnefls.  It  to  claimed  on  one  side  that 
tbe  Legislature  meant  by  the  gross  amount 
of  premiums  tbe  entire  premiums  received 
for  fumlsblns  insurance  Indemnity  during 


tbe  year,  while,  on  the  bttaer  side,  It  Is  In- 
stoted  that  they  meant  to  include  all  the 
money  which  comes  to  an  Insurance  com- 
pany, although  paid  under  an  agreement  for 
refunding  upon  the  cancellatlm  of  the  pol- 
icy, and  although  the  policy  Is  canceled  and 
the  Insurance  ceases  and  the  money  to  re- 
funded. *  *  *  In  such  a  case  there  is 
In  the  end  no  sale  and  no  business  done  In 
any  proper  sense.  So  in  the  case  of  an  in- 
smrance  policy  for  a  definite  period  wltb 
an  agreement  that  it  may  ran  any  portion 
of  that  period  and  then  cease,  if  the  policy 
to  canceled  and  the  insurance  ceases,  there 
Is  no  insurance  business  for  tbe  remaining 
portion  of  tbe  period.  The  premitmis  re- 
turned are  not  paid  as  a  liability  of  tbe  in- 
surance company,  or  as  a  charge  or  expense 
of  conducting  the  btisiness,  but  because  on» 
party  or  tbe  other  avails  of  the  option  and 
terminates  the  Insurance^"  The  theory  seem» 
to  be  that  the  premiums  were  held  subject 
to  be  claimed  by  the  policy  holders,  and, 
having  been  returned,  are  not  included  In 
the  terms  of  the  law  because  of  the  condi- 
tions in  the  contract  It  is  plausible  to  say 
that  absolute  property  right  did  not  attach 
to  the  premium  thus  received,  but  It  can- 
not be  said  that  the  insurance  company  did 
not  eaiay  the  privilege  of  doing  the  business. 
The  section  of  the  statute  (Laws  1907,  p. 
482,  c.  18,  S  8)  which  Is  under  investlgatioD 
reads  as  follows:  "Every  fire  Insurance  com- 
pany *  *  *  at  the  time  of  filing  Its  an- 
nual statement,  sball  reiurt  to  the  Oommis- 
sioner of  Insurance  and  Banking  the  gross 
amount  of  premiums  received  In  the  state,  up- 
on proper^  located  In  this  state,  and  from 
persons  residing  in  tbto  state,  during  (be  pre- 
ceding year,  and  eadi  of  such  companies 
shall  pay  an  annual  tax  upon  such  groaa 
premiimi  receipts  as  follows."  The  law  then 
provides  that  tbe  fire  insurance  companle» 
shall  pay  a  tax  of  2  per  cent  upon  the  gross 
premiums  received.  Tbe  statute  also  con- 
tains tbto  language:  "And  tbe  gross  premium 
receipts  are  understood  to  be  a  premium  re- 
ceipt reported  to  the  Commissioner  of  Insur- 
ance and  Banking  by  the  insurance  companies 
upon  the  sworn  statement  of  two  principal 
officers  of  such  companies."  Tbe  statute  fur- 
ther provides  that,  "upon  receipt  by  him  of 
sworn  statements  showing  the  gross'  premium 
receipts  by  such  companies,  the  Commission- 
er shall  certify  to  tbe  State  Treasurer  the 
amount  of  taxes  dtie  by  each  company,  which 
tax  shall  be  paid  to  the  State  Treasurer  for 
the  use  of  the  state  on  or  before  the  first 
day  of  March  following,,  whose  receipt  shall 
be  evidence  of  the  payment  of  such  taxes,  and 
no  Insurance  company  .shall  receive  a  permit 
to  do  business  In  this  state  tintll  such  taxes 
are  paid."  By  Its  caption  the  act  to  declared 
to  be  "An  act  providing  for  tbe  levy  and  col- 
lection of  an  occupation  tax  upon  Individu- 
als, companies,  corporations,  and  associations 
pursuing  any  of  the  occupations"  named  in 
tbe  act    Lawy  1907,  p.  479,  c.  18.    Wben  the 
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premlnm  is  received  by  the  Insurance  com- 
pany, It  has  transacted  the  business  for  which 
It  Is  licensed,  and  It  becomes  a  matter  of 
no  Importance  to  the  state  whether  the  com- 
pany retains  the  money  or  not.  The  whole 
purpose  and  object  of  ascertaining  the  amount 
of  premiums  received  Is  to  fix  the  value  of 
the  privilege  granted.  But,  by  ascertaining 
the  business  done  during  the  preceding  year, 
It  Is  claimed  that,  where  the  company  at  the 
time  of  Issuing  the  policy  Intended  to  reinsure 
the  property  and  did  afterwards  reinsure  it, 
the  amount  thereafter  paid  out  for  reinsur- 
ance does  not  constitute  a  part  of  the  gross 
premiums  received.  Counsel  have  not  under- 
taken to  show  by  what  rule  of  construction 
they  arrive  at  such  a  conclusion.  If  it  were 
established  that  the  Intention  of  the  company 
to  reinsure  a  part  of  the  risk  with  a  portion 
of  the  receipts  should  govern  In  ascertain- 
ing the  amount  of  the  tax,  it  would  Introduce 
an  element  of  uncertainty,  a  fact  which  the 
Commissioner  of  Insurance  could  not  by  any 
means  verify,  and  there  Is  nothing  In  the 
act  to  Justify  such  construction. 

It  is  also  claimed  that  in  taking  such  prem- 
iums the  Insuring  company  virtually  acted  as 
the  agent  or  trustee  of  the  company  with 
which  the  reinsurance  was  made;  but  the 
facts  are  not  shown  that  the  compai^les  In 
which  It  reinsured  had  the  right  to  claim  a 
portion  of  the  premium  at  the  time  the  In- 
surance was  effected,  nor  is  it  shown  that 
the  policy  holder  had  a  right  to  require  that 
the  reinsurance  should  be  effected  for  his  se- 
cralty.  Therefore  there  is  absolutely  wanting 
any  fact  which  wonld  stamp  upon  this  money 
the  character  of  being  held  either  as  an 
agent  or  as  a  trustee  for  anybody.  When  re- 
ceived, it  became  as  absolutely  the  money 
of  the  insurance  company  as  did  that  which 
was  received  ou  other  policies  where  no  such 
Intention  to  reinsure  existed. 

The  claim  for  a  deduction  of  the  sums  re- 
turned to  the  policy  holders  upon  cancellation 
is  more  plausible,  but  not  more  sound  In  true 
legal  construction  of  the  act,  than  the  other. 
It  is  true  that  the  policy  holder  had  the  right 
under  the  contract  to  surrender  his  policy 
and  claim  the  unearned  premiums,  and  there 
was  a  right  on  the  part  of  the  Insurance  com- 
pany to  do  likewise,  but  there  is  nothing 
which  indicates  with  any  certainty  that  the 
demand  would  be  made  by  either.  It  Is 
simply  a  matter  of  choice,  and  the  funds  that 
went  into  the  hands  of  the  Insurance  com- 
pany'became  Its  property  subject  to  Its  ab- 
solute control  and  disposition. 

The  word  "gross"  Is  defined:  "Whole;  en- 
tire; total;  witbont  deduction."  Webster's 
Dictionary;  Scott  ▼.  Hartley,  126  Ind.  246, 
25  N.  E.  826.  The  language  under  considera- 
tion in  the  statute  is:  "The  gross  amount 
of  premiums  received  In  the  state."  There  is 
no  ambiguity  In  the  language  of  the  statute, 
and  there  can  be  no  doubt  as  to  what  Its 
ordinary  meaning  is.  The  rule  governing 
the  Interpretation  of  such  language  la  thus 


stated  in  Chambers  v.  Hill,  28  Tex.  472: 
"Where  language  la  plain  and  unambiguous, 
there  is  no  room  for  construction.  It  Is  nev- 
er admissible  to  resort  to  subtle  and  forced 
constructions  to  limit  or  extend  the  meaning 
of  language.  And,  wliere  words  or  expres- 
sions have  acquired  a  definite  meaning  in 
law,  they  must  be  so  expounded."  Under  the 
rule  of  hiterpretation  Just  quoted  there  is 
no  room  for  construction  of  the  language  of 
the  statute.  It  Just  simply  means  that  the 
entire  sum  received  by  such  Insurance  com- 
panies as  premltuns  in  this  state  should  be 
the  basis  upon  which  to  estimate  the  occupa- 
tion tax  required  to  be  paid  by  such  com- 
panies. If,  however,  there  were  any  want  of 
certainty  in  the  language  used,  the  Legisla- 
ture defined  the  term  in  tl^ese  words:  "Gross 
premium  receipts  are  understood  to  be  a 
premium  receipt  reported  to  the  Commission- 
er of  Insurance  and  Banking  by  the  Insur- 
ance companies  upon  the  sworn  statement  of 
two  principal  officers  of  such  companies." 
The  premium  receipts  required  to  be  reported 
by  the  officers  of  the  insurance  companies  are 
the  gross  premiums  received  by  the  com- 
pany in  this  state.  Therefore,  taking  the 
language  of  the  entire  provision  into  consid- 
eration. It  means,  as  stated  l>efore,  tliat  the 
basis  upon  which  the  tax  is  to  be  assessed 
Is  "the  gross  premium  receipts,"  the  whole 
amount  received,  without  deduction  or  abate- 
ment State  V.  G.,  H.  &  S.  A.  Ry.  Co.,  97  a 
W.  71,  16  Tex.  Ct.  Rep.,  91&  The  construc- 
tion which  the  relator  seeks  to  have  placed 
upon  this  language  would  not  t>e  a  declaration 
of  the  Intention  of  the  Legislature  In  the 
enactment  of  the  law,  but  the  expression  of 
the  will  of  the  court  in  the  application  of  it 
to  the  particular  case.  It  is  not  permissible 
for  a  court,  no  matter  what  its  opinion  might 
be  of  the  policy  of  the  enactment  or  of  the 
Justice  of  its  effect,  to  substitute  Its  own 
opinions  with  regard  to  such  matters  tor  the 
plain  and  clearly  stated  intention  of  the  leg- 
islative department 

The  application  for  the  writ  of  mandamus 
will  therefore  be  refused. 


WILLIAMS  V.  BURKE  et  aL 

(Court  of   Civil    Appeals    of   Texas.     Jan.   8, 
1908.    On  Rehearing,  Feb.  19,  190a) 

L  Vendob  and  PnxcHASEB— Veroob's  Lien 
—Enforceuent  —  Actions  to  Sbt  Aside 
Sale— Pleadinos. 

Where,  in  a  suit  to  cancel  a  sheriff's  sale 
mider  a  judgment  forecloBlQg  a  vendor's  lien,  the 
petition  alleged  Irregularities  In  the  sale  and  in- 
adequacy of  price,  the  answer  of  the  vendor, 
who  became  the  purchaser  at  the  sale,  which  al- 
leged that  he  purchased  at  the  sale  under  an 
agreement  with  plaintiff,  binding  him  to  pur- 
chase and  to  hold  the  land  for  a  specified  time 
within  which  plaintiff  might  repurchase  the 
property  for  the  debt  and  costs,  was  sufficient, 
wltbout  alleging  that  after  the  purchase  the 
vendor  held  the  property  for  the  specified  time 
in  order  that  plaintiff  might  repurchase,  since, 
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if  the  nic  WM  made  pursuant  to  the  agree- 
ment, plaintiff  waived  the  irregularities  relied 
on. 

On  Rehearing. 

2.  Triai/— Ckkdibiutt  of  Witnsssks— Ques- 

TlOICa  rOB  JtTBT. 

Where  the  only  testimony  in  support  of  an 
agreement  relied  on  by  a  party  was  bis  own 
teetimony.  which  was  not  directly  contradicted 
by  the  adverse  party,  but  which  was  not  entire- 
ly consistent  with  other  testimony,  the  question 
n-hpther  the  agreement  was  macfe  was  for  the 
jury. 

[Ed.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
Tol  46,  Trial,  H  342.  343.1 

Error  from  District  Court,  Bexar  County; 
Edward  Dwyer,  Judge. 

Action  by  E.  F.  Burke  and  others  against 
A.  0.  Williams  and  another.  There  was  a 
Judgment  for  plaintiffs,  and  defendant  A.  C. 
Williams  brings  error.    Affirmed. 

Bascom  Bell  and  Ed.  Haltom,  for  plain- 
tiff in  error. 

JAMES,  C.  J.  Defendants  in  error  Sled  a 
bUl  to  have  a  Judgment  and  decree  of  fore- 
closure set  aside,  a  sheriff's  deed  to  the  prop- 
erty In  question,  made  under  said  decree  of 
foreclosure,  annulled,  and  to  taaye  plaintiff 
In  error  Williams  and  the  sheriff  restrained 
from  interfering  with  their  possession  of  the 
property ;  the  sheriff  being  alleged  to  hold  a 
writ  of  possession  to  place  plaintiff  In  error 
In  poBsesslon  thereof.  Tliat  part  of  the  bill 
which  had  for  its  object  the  setting  aside  of 
the  Judgment  of  foreclosure  need  not  be  no- 
ticed, as  no  point  is  made  here  in  reference 
thereto,  and  no  right  to  such  relief  exists. 
The  bill,  however,  alleged  Irregularities  In  the 
proceedings  bad  by  tbe  sheriff  In  making 
sale  of  the  property  under  the  order  of  sale, 
wtiicb,  briefly  stated,  were  as  follows:  (1) 
That  defendants  in  error  did  not  receive  the 
notice  provided  by  law  for  the  sale ;  (2)  that 
tbe  advertisement  of  the  sale  was  published 
in  a  paper  of  limited  circulation;  (3)  that 
tbe  property  which  was  bought  In  by  plain- 
tiff  In  error  brought  only  $100,  a  grossly  in- 
adequate price,  it  being  worth  $1,600,  and 
that  such  sale  at  a  grossly  Inadequate  price 
was  due  to  the  aforesaid  irregularities.  Wil- 
llamH  answered,  besides  a  general  denial, 
tbat  plaintiffs  requested  him  "to  bid  and  buy 
in  tbe  property  for  a  very  small  amount  to 
save  costs,  as  they  wanted  to  buy  the  prop- 
erty tMck  from  him,  and  did  not  want  de- 
fendant pnt  to  extra  and  unnecessary  costs 
and  sheriff's  commissions."  The  original 
answer  also  alleged  that  the  Injunction  sued 
out  in  tills  cause  was  obtained  without  cause, 
and  defendant  has  been  wrongfully  deprived 
thereby  of  the  use  of  Ills  property,  which  has 
a  reasonable  rental  value  of  $15  a  month, 
for  whlcl)  be  a^Oced  Judgment  Defendant,  by 
a  trial  amendment,  alleged  the  following: 
'Upon  leave  of  the  court,  defendant  flies 
this,  bis  trial  amendment,  and  says  the  agree- 
ment between  himself  and  plaintiff  was  made 
on  tbe  6th  day  of  December,  1904,  in  the 
E^mpmann  Bniiding.  San  Antonio,  Tex.,  and 
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was  tbat  if  defendant  should  t>ecome  the  pur- 
chaser at  a  sheriff's  sale  to  take  place  on 
December  0,  1904,  of  the  property  in  Issue 
In  this  cause,  he,  defendant,  would  sell  tbe 
same  to  plaintiff  for  the  sum  of  his  debt  se- 
cured by  him  on  some  and  all  costs  attendant 
thereto,  and  that  he,  in  case  he  became  pur- 
chaser, would  hold  the  property  for  them  at 
that  price  until  December  20, 1904,  and  would 
give  them  until  December  20,  1904,  to  pur- 
chase and  pay  for  same  in  case  he  became 
purchaser,  and  plalntlffB  wanted  defendant 
to  bid  and  offer  a  very  low  price  to  save 
costs,  and  the  bid  as  low  as  $100  was  made 
at  the  instance  and  request  of  plaintiffs  to 
save  costs;  and  defendant  says  plaintiffs 
are  estopped  from  setting  Inadequacy  of  con- 
sideration." The  case  was  submitted  to  tbe 
Jury  by  a  ctiarge  telling  them  to  find  for 
plaintiffs  herein  if  they  found  the  20  days' 
notice  of  the  sale  had  not  been  given  them, 
and  such  failure  damaged  plaintiff,  but  to 
find  for  defendant  Williams  if  said  notice 
was  given,  or,  if  not  given,  plaintiffs  were 
not  damaged  thereby.  The  court  also  charg- 
ed the  Jury  that  If  plaintiffs  and  defendant 
entered  Into  an  agreement  for  the  sale  to 
go  on,  and,  if  defendant  should  become  the 
purchaser,  he  was  to  sell  It  back  to  plaintiffs, 
OS  set  out  In  the  trial  amendment,  they  were 
not  to  consider  the  Inadequacy  of  the  price. 
There  was  a  further  charge  allowing  defend- 
ant a  recovery,  in  the  proper  event,  of  $15  a 
month  from  Blarch  15,  1005,  for  being  de- 
prived of  the  property.  The  verdict  was  for 
plaintiff  setting  aside  the  sberlfTs  sale,  and 
Judgment  was  entered  annulling  the  sberlfTs 
deed,  revesting  title  In  plaintitFs  and  denying 
any  recovery  of  rents. 

The  testimony  given  by  Williams  concern- 
ing the  agreement  was  as  follows:  "I  sold 
tbe  property  in  controversy  to  plaintiffs  re- 
serving a  vendor's  Hen.  *  *  *  I  bought 
in  the  land  at  sheriff's  sale.  Just  before  buy- 
ing It  I  made  an  agreement  with  plaintiffs 
In  tills  suit  that,  if  I  should  buy  it,  I  would 
liold  it  for  20  days,  and  during  said  20  days 
they  had  the  right  to  purchase  back  the  prop- 
erty for  my  debt  and  all  costs  of  suit ;  and, 
in  order  that  the  costs  of  suit  [sale]  might 
be  as  small  as  possible,  plaintiff  requested  t 
me  to  buy  tlie  property  in  for  a  small  con- 
sideration. I  refused  to  Iray  it  in  for  less 
than  $100.  *  •  *  The  agreement  was  made 
in  the  office  of  D.  A.  McAsklll,  and  there  was 
present  in  the  office  tbe  plainttfla,  their  moth- 
er, Mrs.  R.  L.  Baker,  and  a  lawyer  from 
Uvalde,  who  was  representing  the  plaintiffs. 
And  we  held  tbe  sale  up  from  morning  until 
evening  giving  them  a  chance  to  raise  money, 
and  the  agreement  was  made  aliout  2  o'clock 
on  the  evening,  and  I  went  directly  from  the 
office  to  the  courtlioufle,  and  complied  with 
the  agreement  by  bidding  in  the  property  for 
$100,  and  I  bid  the  same  in  for  a  small 
amount  at  their  request  and  for  their  bene- 
fit." This  testimony  was  uncontradicted,  al- 
though plaintiff  C.  W.  Baker  and  Mrs.  R.  Lm 
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Baker  were  present  and  testifying  for  plain- 
tiffs. 

The  assignments  of  error  are  based  npon 
propositions  wbicli  seem  to  us  to  be  sound, 
viz.:  (1)  Tbat  ttie  court  aliould  have  assumed 
tbe  making  of  tbe  agreement.  Instead  of  sub- 
mitting its  existence  to  the  Jury;  and  (2) 
tbat  the  effect  of  such  agreement  was  to 
waive  tbe  irregularities  such  as  were  relied 
upon  to  annul  the  sale.  Alexander  t.  Miller, 
18  Tex.  893,  70  Am.  Dec.  814.  Defendants 
in  error  undertake  to  meet  this  condition  by 
contending  tbat  tbe  trial  amendment  did  not 
state  any  matter  of  defense  because  It  failed 
to  allege  that,  after  buying  in  tbe  property, 
Williams,  in  fact,  held  tbe  same  until  De- 
cember 20,  1904,  in  order  tliat  plalntlffa 
might  purchase,  and  tliat  plaintiffs  failed 
within  tbat  time  to  purchase,  and  thereby 
lost  their  right  to  do  so ;  and  that  plalntlfto' 
testimony  did  not  furnish  proof  of  such  facts. 
Tbe  petition  in  this  suit  was  to  cancel  the 
Bherlffs  sale  for  Irregularities  and  inade- 
quacy of  price.  Defendant  was  not  required 
to  plead  more  than  was  necessary  to  meet 
these  Issues.  If  the  sale  was  made  In  pur- 
suance of  tbe  agreement  alleged  in  the  trial 
amendment,  plaintiffs  waived  the  irregulari- 
ties, and  tbelr  case  as  pleaded  failed.  It 
was  not  at  all  necessary  for  defendant  to  go 
further,  and  plead  that  be  held  the  property 
and  waited  for  plaintiffs  to  comply  with  the 
agreement  until  December  20tb,  and  that  they 
failed  to  do  so.  If  plaintiffs  had  dialred, 
they  could  have  amended  and  alleged  that 
they  offered  to  comply  within  the  time,  or 
some  equitable  reason  excusing  them  from 
doing  so,  upon  proof  of  which  they  might 
have  had  relief. 

We  conclude  that  upon  the  undisputed 
proof  plaintiffs  were  not  entitled  to  the  judg- 
ment. On  the  contrary,  judgment  should 
have  been  for  the  defendant.  The  rental 
value  of  tbe  property  of  $15  a  month  was 
also  undisputed,  but  there  is  nothing  in  tbe 
record  showing  the  date  of  tbe  injunction. 

Accordingly  tbe  judgment  will  be  reversed, 
and  judgment  will  be  rendered  here  denying 
plaintiffs  any  relief  and  dissolving  the  in- 
junction. As  we  are  unable,  with  this  record 
•  to  render  the  proper  judgment  concerning  the 
rent,  that  part  of  the  cause  will  be  remanded 
to  the  district  court  for  adjudication. 

Reversed  and  rendered  in  part.  Remanded 
in  part 

On  Appellee's  Motion  for  Rehearing. 

There  is  a  line  of  decisions  which  seems  to 
require  an  affirmance  of  the  judgment,  not- 
withstanding plaintiffs  did  not  take  the  stand 
to  deny  tbe  agreement  under  which  defend- 
ant stated  tbe  sale  took  place.  There  was  no 
testimony  of  said  agreement,  except  tbat  of 
tbe  defendant  himself,  which  we  must  hold 
that  the  jury  had  the  right  to  disbelieve.  Not 
only  was  he  Interested,  but  his  manner  of  tes- 
tifying may  have  had  something  to  do  with 
the  finding.    Besides,  his  statement  was  not 


entirely  consistent  with  other  testimony  In 
the  case.  He  stated  that  the  agreement  was 
made  with  the  plaintiffs  and  their  attorney 
present,  and  the  plaintiff  Baker  testified  that 
he  had  no  attorney  either  at  the  time  of  or 
prior  to  the  sale. 

Tbe  motion  is  granted,  and  the  judgment 
affirmed.  Cheatham  v.  Riddle,  12  Tex.  112; 
Railway  v.  Murray  (Tex.  Civ.  App.)  99  S.  W. 
148;  Gonzales  v.  Adoue  (Tex.  Civ.  App.)  56 
S.  W.  548. 


WILSON  et  al.  v.  MANHART  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  20, 
1908.) 

1.  APPXAI.  AMD  EBBOB  —  RETIKW  —  FINDINGS 

OF  Fact  by  Cotjkt. 

FindlDgB  of  fact  b^  the  trial  court  most  be 
given  on  appeal  the  effect  of  a  verdict. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  t  3056.] 

2.  Sams— Vebdici^-Conflicting  Evidence. 

A  verdict  based  on  conflicting  evidence  will 
not  be  disturbed  on  appeal. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §1  3935^3937.) 

Appeal  from  District  Court  Lamar  Coun- 
ty; T.  D.  Montrose,  Judge. 

Action  by  T.  B.  Wilson  and  others  against 
A.  F.  Manliart  and  others.  From  a  judg- 
ment in  favor  of  plaintiff,  granting  Insuffi- 
cient relief,  plaintiff  and  defendant  J.  A. 
Vamer  appeal.    Affirmed. 

Moore,  Park  &  Birmingham,  for  appel- 
lants.   Burdett  &  Connor,  for  appellees. 

WILLSON,  C.  J.  The  suit  was  brought 
by  appellant  Wilson  against  A.  F.  Manhart 
and  bis  wife,  Annie  B.  Manhart,  as  the 
makers,  and  against  M.  W.  Johnson  as  an 
Indorser  thereon,  of  two  of  a  series  of  three 
promissory  notes  for  |1,000  each,  payable 
to  said  Johnson's  order.  As  against  the 
parties  mentioned,  Wilson  by  his  suit  sought 
a  judgment  for  the  amount  of  the  note,  in- 
terest etc.,  a  foreclosure  of  the  Men  of  a 
mortgage  on  certain  real  estate  in  the  city 
of  Austin,  executed  by  Manhart  and  wife  to 
secure  tbe  notes,  and,  as  against  Manhart 
and  bis  wife,  the  foreclosure  of  a  vendor's 
lien  on  certain  real  estate  In  the  city  of 
Paris,  claimed  to  exist  as  security  for  the 
notes.  As  tbe  owner  of  the  other  of  the 
series  of  notes,  secured  In  the  same  way  and 
by  tbe  same  property,  J.  A.  Vamer  was  made 
a  party  defendant  Tbe  trial  was  by  tbe 
court,  without  a  jury;  and  as  a  result  of 
the  trial  a  judgment  was  rendered  against 
Manhart  and  bis  wife  and  Johnson  In  favor 
of  Wilson  and  Vamer  for  the  amount  of  tbe 
notes  respectively  held  by  them,  and  fore- 
closing the  Hen  of  the  mortgage  made  by 
Manhart  and  wife  to  secure  the  notes  on  the 
real  estate  In  the  city  of  Austin.  From  the 
Judgment  as  rendered,  Wilson  and  Vamer 
prosecute  this  appeal.  Tbe  assignments  of 
error   are   all   predicated   upon   appellant's 
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contention  that  findings  of  tbe  court,  result- 
ing in  the  conclusion  that  tbe  yendor's  lieu 
as  claimed  to  secure  tbe  notes  did  not  exist 
against  the  real  estate  In  tbe  city  of  Paris, 
were  not  supported  by,  but  were  against  tbe 
weight  and  preponderance  of,  the  evidence. 
It  appeared  from  tbe  eTidence  that  John- 
son  sold  his  bouse  and  lot  In  the  city  of 
Paris  to  Manbart  By  tbe  terms  of  tbe  con- 
tract of  sale,  as  testified  to  by  Johnson,  Man- 
bart was  to  pay  blm  $8,000  for  the  property 
— M.OOO  In  cash,  and  the  remaining  $4,000 
by  a  conveyance  to  blm  of  certain  real  estate 
in  Austin.  By  its  terms,  as  testified  to  by 
Manhart,  he  was  to  pay  Johnson  $7,000  for 
tbe  property — $4,000  In  cash  and  $3,000  by 
a  conveyance  to  blm  of  the  Austin  property. 
At  tbe  time  the  contract  was  entered  Into 
tbe  Austin  property  was  Incumbered  by  a 
mortgage  to  secure  a  debt  of  $2,800  due  by 
Manhart.  Johnson  testified  that  be  knew 
nothing  about  this  Incumbrance,  and  that  be 
had  agreed  to  take  the  Austin  property  as 
a  payment  of  $4,000  on  his  Paris  property, 
liellevlng  he  was  to  get  it  free  of  any  in- 
combrance.  Manhart  testified  that  In  tbe 
negotiations  between  them  resulting  In  the 
mntract  be  had  Informed  Johnson  of  tbe 
existence  of  tbe  incumbrance;  and,  with 
reforence  to  same,  he  further  testified  tbat 
it  was  agreed  between  them  that  Johnson 
should  take  the  Austin  property  as  a  part  of 
tbe  purchase  price  of  the  Paris  property  at 
a  valuation  of  $4,000,  himself  assume  the 
payment  of  $1,000  of  the  $2^00  Incumbrance, 
and  take  his  (Manhart's)  notes  for  the  re- 
maining $1,800  of  the  Incumbrance;  and 
that  In  this  way,  wltb  the  $4,000  casb  to  be 
paid  1^  blm  (Manbart),  tbe  purchase  price  of 
17,000  for  tbe  Paris  property  was  to  be  sat- 
isfied. After  the  Paris  property  bad  been 
by  Johnson  conveyed  to  Manbart,  and  after 
tbe  Austin  properly  bad  been  by  tbe  latter 
conveyed  to  Jolmson,  tbe  Austin  property 
was  by  Johnson  reconveyed  to  Manhart,  and 
tbe  parties  in  the  adjustment  of  their  rela- 
tions entered  into  a  contract  or  agreement 
In  writing  made  a  part  of  tbe  record  on  this 
appeal.  From  this  Instrument  It  appears 
tbat  Manhart  bad  executed  and  delivered  to 
Johnson  the  two  promissory  notes  for  $1,- 
OOO,  eacb  sued  npon  by  Wilson,  and  tbe  $1,- 
000  note  held  by  Varner,  and  to  secure  the 
payment  of  same  had  mortgaged  and  con- 
veyed to  Johnson  bis  (Manbart's)  equity  In 
tbe  Austin  property ;  and,  further,  bad  bound 
himself.  In  case  he  failed  to  pay  said  three 
notes,  to  convey  to  Johnson  tbe  Paris  prop- 
erty; and  that  Johnson  on  his  part  had 
bomid  himself.  In  the  event  tbe  Paris  prop- 
erty was  so  conveyed  to  him,  to  assume  and 
pay  such  indebtedness  as  might  then  be  out- 
standing against  the  property.  Johnson  tes- 
tified that  the  adjustment  evidenced  by  tbe 
writing  Just  referred  to  was  the  result  of  his 
refusal  to  regard  the  agreement  on  bis  part 
to  take  the  Austin  property  as  binding  on 
blm  when  be  learned  that  It  was  Incumbered ; 


that  at  once  after  learning  of  the  existence 
of  the  incumbrance  he  bad  returned  to  Man- 
hart the  deed  conveying  the  Austin  property 
to  him  (Johnson),  and  bad  then  advised 
Manhart  that  be  did  not  want  the  property 
so  Incumbered;  tbat  as  a  settlement  of  the 
matter  It  was  then  agreed  between  them  as 
set  out  in  the  writing  referred  to,  and  fur- 
ther agreed  that  Manhart  should  execute 
and  deliver  to  him  another  note  for  $1,000,  to 
be  without  security ;  that  the  last-mentioned 
note  was  executed  and  delivered  to  him  by 
Manhart  as  agreed  upon,  but  was  not  men- 
tioned In  the  writing,  because  Manhart  did 
not  wish  his  wife  and  his  attorney  to  know 
that  be  had  given  It;  and  that  the  $1,000 
note  last  mentioned  bad  been  lost  by  blm, 
and  that  no  part  of  It  bad  ever  been  paid  by 
Manhart  The  latter  testified  that  the  ad- 
justment evidenced  by  the  writing  was  the 
result  of  his  Insisting  that  Johnson  should 
furnish  blm  evidence  in  writing  of  bis  under- 
taking to  pay  $1,000  of  the  $2,800  Incum- 
brance on  the  Austin  proper^;  tbat  fur- 
nishing such  evidence  had  been  delayed  from 
time  to  time  by  Johnson  until  after  tbe  lat- 
ter was  defeated  In  tbe  primary  election  as 
a  candidate  for  tbe  Legislature;  tbat  after 
bis  defeat  Johnson  stated  that  be  would  have 
no  use  for  the  Austin  property,  and  asked 
blm  to  buy  it  back;  that  he  finally  did  so, 
on  a  valuation  of  $4,000— $1,000  of  which  It 
was  agreed  should  be  treated  as  satisfied  by 
the  cancellation  of  Johnson's  undertaking  to 
pay  that  much  of  tbe  Incumbrance  on  tbe 
property,  and  that  the  remaining  $3,000  was 
represented  by  tbe  notes  mentioned  in  tbe 
contract,  secured  as  therein  specified. 

The  court  found  as  facts:  Tbat  by  bis 
deed  dated  August  9,  1904,  Johnson  conveyed 
tbe  Paris  property  to  Manbart  In  considera- 
tion of  the  conveyance  to  blm  by  Manhart  by 
a  deed  of  tbe  same  date  of  the  Austin  prop- 
erty, subject  to  an  Incumbrance  thereon  of 
about  $2,800,  and  tbe  execution  and  de- 
livery to  him  by  Manhart  of  his  (Manbart's) 
promissory  note  for  the  sum  of  $3,200,  and 
his  promissory  note  for  the  sum  of  $800, 
eacb  secured  by  a  yendor's  lien  retained  on 
tbe  Paris  property.  That  as  a  part  of  tbe 
agreement  between  them  Johnson  undertook 
to  pay  $1,000  of  the  $2,800  Incumbrance  on  the 
Austin  property,  and  Manhart  undertook  to 
pay  tbe  remaining  $1,800  thereof.  That  on 
August  27,  1904,  In  lieu  of  the  agreemrait 
above  recited,  Johnson  reconveyed  tbe  Austin 
property  to  Manhart  in  consideration  of  bis 
being  released  from  bis  undertaking  to  pay 
$1,000  of  tbe  incumbrance  thereon,  and  the 
execution  and  delivery  to  blm  by  Manhart  of 
the  three  notes  for  $1,000  each  held'  by  Wil- 
son and  Varner,  secured  by  a  mortgage  on 
Manbart's  equity  In  the  Austin  property, 
and  his  undertaking,  in  tbe  event  be  failed 
to  pay  said  three  notes,  to  convey  to  him 
(Johnson)  the  Paris  property,  subject  to  tbe 
Indebtedness  which  might  then  be  outstand- 
ing against  it.     That  tbe  notes  for  $3,200 
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and  $800,  reepecttrely,  and  tbe  conveyance  to 
bim  of  the  Austin  property  subject  to  tbe 
Incumbrance  tbereon,  were  accepted  by  Jobn- 
son  as  the  purcbaae  price  of  the  Paris  prop- 
erty; and  that  It  was  not  the  intention  of 
either  Johnson  or  Manhart  that  any  lien 
should  exist  on  tbe  Paris  property  for  any 
part  of  the  purchase  price  other  than  that 
represented  by  the  notes  for  $3,200  and  $800, 
respectively.  That  the  transaction  of  August 
9,  1904,  was  a  separate  and  distinct  one 
from  the  transaction  of  August  27,  1004; 
and  that  at  the  time  of  the  latter  transac- 
tion Manhart  was  a  married  man,  and  with 
his  wife  and  child  was  occupying,  and  since 
August  9,  1904,  bad  occupied,  tbe  Paris  prop- 
erty as,  and  that  the  same  waA  then,  bis 
homestead. 

The  court's  findings  of  fact  In  every  respect 
are  supported  by  the  testimony  of  appellee 
Manhart  That  bis  testimony  Is  contradicted 
by  the  testlmuoy  of  the  witness  Johnson,  and 
in  some  particulars  not  necessary  to  specify 
by  the  witness  Davis,  furnishes  no  reason 
wliy  we  should  set  aside  tbe  trial  court's 
findings,  and  reverse  the  judgment.  The 
trial  court's  findings  of  fact  must  be  given 
the  effect  accorded  to  the  verdict  of  a  Jury. 
If  there  is  in  tbe  record  sufficient  evidence 
to  support  them,  they  should  not  be  set  aside 
because  such  evidence  is  in  conflict  with  oth- 
er erldence  in  tbe  record,  or  because  tbe 
court  on  appeal  looking  to  all  tbe  evidence 
in  the  record  might  reach  a  different  conclu- 
sion. Where  the  trial  is  before  a  Jury,  the 
credibility  of  tbe  witnesses  and  tbe  weight 
to  be  given  their  testimony  is  for  the  Jury 
to  determine;  and  where  the  trial  la  by  the 
court  and  without  a  Jury,  the  credibility  of 
the  witnesses  and  the  weight  to  be  given 
their  testimony  is  for  the  Judge  to  determine. 
In  either  case,  when  so  determined,  we  are 
without  authority  to  disturb  the  finding  bas- 
ed on  such  determination,  unless,  looking  to 
the  record,  we  can  say,  giving  the  witnesses 
the  credit  and  their  testimony  the  weight  ac- 
corded to  it  by  the  Judge  In  tbe  one  case  and 
by  tbe  Jury  in  the  other  case,  that  tbe  find- 
ing nevertheless  is  not  supported  by  tbe  evi- 
dence, or  so  manifestly  against  tbe  prepon- 
derance of  the  evidence  as  to  indicate  that 
some  Improper  influence  Induced  it.  It  Is 
clear  that  the  findings  of  the  trial  Judge  in 
this  case  are  not  without  evidence  to  supjiort 
them;  and  It  is  not  at  all  clear  that  tbe 
preponderance  of  the  evidence  is  against  the 
existence  of  tbe  facts  as  found  by  him. 

The  Judgment  is  affirmed. 


BRANCH  et  al.  v.  DEDSSEN  et  al.» 

(Court  of  Civil  Appeals  of  Texas.    Feb.  12, 

1908.) 

1.  Tbkspass   to   Tbt   Title  —  Interest    of 
PLAIHTim— Rbcovkbt  Aoairst  Tbespass- 

EBS. 

Whether  plaintiffs  In  trespass  to  try  title 
own  all  or  only  an  undivided  interest  In  the 

*Wrlt  of  error  denied  by  Supreme  Court. 


land,  they  are  entitled  to  recover  all  of  it  as 
against  trespassers. 

2.   SAICK  —  COKMON     SOUBOB  — TBESPABSBBB  — 

What  Constitctbs. 

Defendants,  claiming  from  a  common  source 
«f  title  with  plaintiff  by  an  invalid  or  insuffi- 
cient conveyance,  are  merely  trespassers. 

Appeal  from  District  Court,  Bexar  County; 
J.  L.  Camp,  Judge. 

Trespass  to  try  title  by  Charles  Deussen, 
administrator,  and  others,  against  Harry 
Branch  and  others.  From  a  Judgment  for 
plaintiffs,  defendants  Branch  appeal.  Af- 
firmed. 

Cocke  A  Cocke,  for  appellants.  Webb  & 
Qoeth,  for  appellees. 

JAMES,  C.  J.  The  second  amended  petition, 
upon  which  this  case  was  tried,  alleged  that 
plaintiffs,  Cbas.  Deussen,  administrator  of  the 
estate  of  Helene  Faust,  deceased,  Hugo  Rhod- 
ins,  Edw.  Rbodins,  and  Alvina  Boettinger 
and  her  huaband,  were  respectively  the  ad- 
ministrator and  the  heirs  at  law  of  Helene 
Faust;  that  said  Helene  acquired  tbe  prop- 
erty in  controversy  under  a  will  made  by  the 
mother  of  said  Helene,  Hugo,  Edward,  and 
Alvina;  that  the  mother  purchased  same 
with  community  funds  of  herself  and  their 
father,  and  therefore  as  a  matter  of  fact 
she  (Helene  Faust)  did  not  obtain  title  to 
but  five-eighths  of  the  property — ^the  other 
three-eighths  being  the  property  of  plaintiffs 
Hugo,  Edward,  and  Alvina,  her  brothers  and 
sister.  The  petition  alleged,  also,  that  these 
were  the  sole  heirs  of  Helene  and  entitled  to 
her  estate;  that  they  were  in  possession  of 
the  property  when  defendants  (appellants)  un- 
lawfully ejected  them;  that  plaintiffs  own 
the  property  in  fee  simple,  each  entitled  to 
an  undivided  one-third  Interest  therein  and 
entitled  to  possession,  which  defendants  wltb- 
hold.  They  prayed  for  Judgment  for  tbe  title 
to  possession.  Defendants  Harry  and  Lena 
Branch  pleaded  not  guilty,  and  also  specially 
set  up  title  to  the  property  under  a  parol 
agreement  which  they  alleged  constituted  a 
sale  to  them  from  Helene  Faust  The  other 
defendants  disclaimed.  A  verdict  was  re- 
turned for  plaintiffs  under  direction  of  the 
court 

The  brief  of  appellants  contains  no  propo- 
sition which  raises  the  question  that  the  tes- 
timony made  a  case  of  parol  grant  from 
Helene  Faust  to  defendants.  Therefore,  aa 
defendants  did  not  undertake  otherwise  to 
show  title  in  themselves,  they  stand  in  the 
light  of  naked  trespassers,  and  the  only  ques- 
tion before  us  Is  whether  or  not  plaintiffs  dis- 
closed a  title  in  themselves.  The  brief  of  ap- 
pellants throughout  Is  a  contention  that  plain- 
tiffs showed  no  title,  or  at  most  showed  title  to 
only  a  three-eighths  Intereet  in  the  property. 
The  record  establishes  Helene  Faust  as  the 
common  source  of  title.  The  proof  was  that 
plaintiffs  Hugo  Rhodlns,  Edward  Rhodina, 
and  Alvina  Boettinger  were  brothens  and  sis- 
ter of  Helene  Faust,  their  parents  being  dead, 
and  in  the  absence  of  proof  of  a  will  other* 
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wlw  dlspoalng  of  her  property  they  took  tbe 
same  by  inberltance.  It  matters  not  whether 
Helene  Faast  owned  all  of  the  property,  or 
only  an  undivided  Interest  In  It  Plalntlfls 
Inberited  what  she  owned,  and  conld  recover 
all  as  against  trespassers,  which  wonld  be 
the  attitude  of  third  persons  who  claimed 
tram  her  by  an  Invalid  or  insufficient  convey- 
ance. Appellants  pleaded  claim  of  title  un- 
der Helene  Faust,  and  in  the  testimony  ad- 
duced by  them  songht  to  show  title  from  her. 
That  she  was  the  common  source  of  title  Is 
amply  shown.  The  cose  is  not  before  us  for 
review  upon  the  sufficiency  or  Insnfficlency 
of  tbe  parol  grant  to  appellants.  The  point 
made  la  tbe  Insufficiency  of  proof  of  plaintiffs' 
title  to  serve  the  purpose  of  a  recovery. 
Tbe  Judgmoit  is  affirmed. 


NORTH  V.  eOTTGHRAN  et  al. 
''ourt  of  Civil  Appeals  of  Texas.    Feb.  5.  190S.) 

1.  Yehdob  ard  Pubchabek— Bora  Fidb  Pub- 
chaseb — evidenck. 

In  trespass  to  try  title,  evidence  considered, 
and  held  erafficient  to  prove  that  defendant  was 
a  bona  fide  purchaser  of  tbe  land  and  the  bnild- 
ingi  and  machinery  thereon. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  48.  Vendor  and  Purchaser,  {t  609-611.] 

2.  APraAIr-HABia.E6S  BSBOB— JUDOUBNT. 

In  trespass  to  try  title,  error  in  renderlnir 
Judgment  for  one  of  the  defendants  for  four  of 
tbe  lots  la  bannleas,  where  plaintiff  disclaimed 
title  to  two  of  them  and  Introduced  no  evidence 
of  interest  In  the  other  two. 

3.  Tbespasb   to   Tbt    Title— Pboceedingb— 

PLEADIRQ — ADinSBIBILITT    OV    EVIDBNCB. 

Rev.  St  1805,  art  5257,  provides  that  un- 
der a  plea  of  not  euilty  defendant  may  give  in 
evidence  any  lawful  defense  except  that  of  lim- 
itation. Heli  that  in  trespass  to  try  title,  de- 
fendant may  prove  under  a  plea  of  not  guilty 
that  be  !■  an  innocent  purchaser,  although  where 
a  special  title  or  defease  is  pleaded  be  cannot 
show  any  other  title  or  defense. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
w>L  46,  Trespass  to  Try  TiUe,  I  44.] 

Error  from  District  Court,  Wilson  County ; 
E.  A.  Stevens,  Judge. 

Action  by  W.  O.  North  against  T.  B.  Cough- 
nn  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.     Affirmed. 

0.  L.  Bass  and  W.  H.  Blanton,  for  plaintiff 
la  error.  Oocke  &  Cocke  and  h.  B.  Wiseman, 
tor  defendants  In  error. 

FLY,  J.  This  is  a  suit  Instituted  by  W.  C. 
North,  who  will  be  designated  aa  plaintiff, 
against  A.  B.  Brlaooe,  W.  A.  Cougbran,  T. 
B.  COnghran,  H.  W.  Wiseman,  Reagan  Wise- 
man, Lee  Wiseman,  Robert  Wiseman,  and 
Charles  W.  Kimball,  designated  herein  as  de- 
fendants, to  recover  of  them  a  parcel  of  land 
In  A.  J.  Williams'  addition  to  the  town  of 
Floresville,  Bkx^  O,  which  is  a  square  with 
(ides  400  feet  in  length.  In  addition  to  the 
ordinary  allegations  in  an  action  of  trespass 
to  try  title,  it  was  alleged  that  on  or  about 
October  1,  1900,  T.  B.  Coughran  and  W.  A. 
Cougbran  aoguired  the  legal  title'  to  said 


land,  to  be  held  In  trust  for  plaintiff,  but 
that  they  had  failed  and  refused  to  convey 
tbe  title  to  plaintiff,  as  they  should  have 
done;  that  It  was  the  homestead  of  plain- 
tiff and  his  family ;  and  that  the  Cough  rans 
had  made  some  kind  of  transfer  of  the  legal 
title,  and  the  other  defendants  were  claiming 
it  Tbe  Coughrans  pleaded  general  denial 
and  not  guilty.  The  defendant  Kimball 
pleaded  not  guilty,  and  that  be  was  a  pur- 
chaser for  value  without  notice  from  tb* 
Cougbrana,  and  asked  that  he  be  quieted  In 
bis  title,  and  in  the  alternative  tat  Judgment 
against  bis  warrantors.  W.  R.  Wiseman 
pleaded  not  guilty,  and  that  he  was  an  In- 
nocent purchaser  of  six  lots,  in  tbe  block 
sued  for,  from  C.  W.  Kimball,  and  prayed  in 
tbe  alternative  for  Judgment  against  him  for 
his  purchase  money.  A.  B.  Briscoe  filed  a 
general  demurrer  and  general  denial,  and  H. 
W.  Wiseman,  R.  A.  Wiseman,  and  L.  B. 
Wiseman  filed  disclaimers.  Before  the  trial 
plaintiff  abandoned  all  claim  to  lots  9  and 
10  In  the  block  sued  for.  The  cause  was 
tried  without  a  Jury  and  resulted  in  a  Judg- 
ment of  dismissal  as  to  A.  B.  Brlsooe,  H.  W. 
Wiseman,  R  A.  Wiseman,  and  L.  B.  Wise- 
man, that  plaintiff  take  nothing  by  his  suit 
and  pay  all  costs,  that  Kimball  recover  of 
plaintiff  lots  6  to  22,  Inclusive,  in  Blods  O, 
and  that  W.  R.  Wiseman  recover  of  plaintiff 
lots  40  to  45,  inclusive. 

In  1901,  Mrs.  B.  M.  Harrison  made  a  deed 
of  conveyance  to  A.  B.  Briscoe  to  lots  11  to 
20,  inclusive.  In  Block  O,  Railroad  Addition 
to  Floresville,  and  in  the  same  year  D.  C. 
McRae  conveyed  to  Briscoe  lots  6,  7,  8,  40.  41, 
42,  48,  44,  and  46,  in  same  block.  In  the  Har- 
rison deed  there  was  a  clause  disclaiming  any 
attempt  to  convey  the  cotton  gin,  and  grist 
mill  and  machinery  incident  thereto,  which 
she  declared  to  be  the  property  of  W.  C. 
North.  The  testimony  Indicates  that  plain- 
tiff, being  desirous  of  purchasing  tbe  land, 
on  a  portion  of  which  his  gin  and  giist  mill 
were  situated,  made  arrangements  with  A. 
B.  Briscoe  by  which  he  was  to  purchase  and 
pay  for  the  land,  and  have  it  conveyed  to 
blm  with  tbe  understanding  that  Briscoe 
would  sell  it  to  plaintiff  for  the  same 
price,  the  sum  of  $2,000,  when  plaintiff  paid 
the  same.  In  order  to  pay  Briscoe  for  the 
land,  plaintiff  borrowed  $2,000  by  giving  a 
note  to  S.  V.  Houston  for  the  amount,  which 
was  signed  by  plaintiff  and  T.  B.  and  W.  A. 
Cougbran.  Plaintiff,  in  securing  the  names 
of  the  Ooughrans  to  the  note,  told  them  that 
Briscoe  owned  the  property,  which  was  true, 
and  that  be  desired  to  purchase  It  and 
told  them  that  if  they  would  purchase  the 
property  and  give  him  time  to  pay  for  It 
that  be  would  keep  tbe  property  in  repair, 
pay  the  interest  on  tbe  money,  and  pay 
them  what  they  gave  for  it  and  informed 
them  tbat  Houston  would  lend  the  money. 
The  note  was  executed,  the  money  borrowed, 
and  Briscoe  paid  off,  and  be  conveyed  tbe 
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land  to  the  Cooghrans,  and  tbe  deed  was 
duly  recorded.  Plaintiff  never  paid  off  the 
note  to  Houston,  and  early  In  1903  plain- 
tiff bongbt  a  farm,  and  moved  bis  family  to 
it,  with  tbe  expectation  of  making  it  his 
home,  and  with  the  design  of  abandoning  the 
property  In  controversy  as  a  home.  The 
Coughrana  paid  off  the  note  held  by  S.  V. 
Houston  and  took  possession  of  the  property. 
Plaintiff  at  that  time  was  living  on  his  farm, 
and  North  made  no  claim  to  any  part  of  it 
The  Ck)ugbran8  rented  a  house  on  the  prop- 
erty to  a  brother  of  the  plaintiff,  and  he  paid 
the  rent  to  them,  and  North  never  at  any 
time  claimed  any  rents  or  exercised  any  con- 
trol over  the  property.  Tbe  Cougbrans  ran 
the  gin  in  1904,  and  in  1905  leased  it  to  John 
Griffith.  On  May  14,  1906,  tbe  Coughrana 
sold  the  property  to  0.  W.  Kimball,  who, 
prior  to  bis  parcbase^  employed  attorneys 
to  Investigate  the  title,  and  they  pronounced 
it  perfect  Kimball,  at  tbe  time  of  bis  pur- 
chase of  the  land,  had  no  knowledge  of  any 
kind  of  claim  that  plaintiff  bad  to  It  The 
Cougbrans  were  in  possession  when  Kimball 
bought  the  land  for  a  valuable  consideration. 
On  May  31,  1906,  Kimball  sold  a  part  of  tbe 
property  to  W.  R.  Wiseman  for  $500  in  cash. 
He  was  one  of  the  attorneys  who  investigat- 
ed the  title  for  KimbalL  He  knew  nothing  of 
any  claim  plaintiff  was  setting  up  to  tbe 
land,  and  plaintiff,  before  the  purchase  by 
Kimball,  told  W.  R.  Wiseman  that  he  did  not 
have  any  interest  in  the  property. 

Through  assignments  of  error  from  tbe 
first  to  tbe  ninth,  inclusive,  plaintiff  seems 
to  be  claiming  only  the  house,  gin,  mill,  and 
machinery,  and  to  have  abandoned  any  claim 
to  the  land.  The  claim  Is  that  "the  great 
preponderance  of  the  evidence  proves  that 
appellant  held  a  title  stronger  than  any 
one  else"  to  the  house,  tbe  gin,  mill,  and  ma- 
chinery. It  is  true  that  the  second  proposi- 
tion under  the  seventh  assignment  of  error 
is  that  "appellee  Kimball,  having  pleaded 
bis  right  of  possession  specially  in  answer 
to  appellant's  allegations  of  same,  is  limited 
in  his  proof  to  the  defense  so  pleaded,  and 
cannot  establish  by  proof  any  defense  not 
specially  pleaded,"  but  what  the  proposition 
has  reference  to  does  not  appear  from  the 
statement,  nor  are  we  able  to  determine  what 
point  is  sought  to  be  raised.  Kimball  set  up 
no  special  defense  in  his  answer.  He  mere- 
ly pleaded  not  guilty,  alleged  that  he  had  ob- 
tained a  warranty  deed  to  the  property,  and 
asked  for  Judgment  In  the  alternative  against 
bis  warrantors,  and  pleaded  that  he  bad  a 
title  in  fee  to  the  land,  and  that  he  be  quieted 
in  his  title.  Tbe  nine  assignments  of  error 
are  fully  met  by  our  conclusions  of  fact  which 
are  in  line  with  those  of  tbe  trial  court 

Kimball  was  a  purchaser  in  good  faith 
for  value,  without  notice  of  any  claim  upon 
the  part  of  plaintiff  to  either  the  land  or 
the  houses  or  machinery  thereon.  It  Is  true 
that  the  deed  of  Mrs.  Harrison  to  Briscoe 


put  all  persons  upon  notice  that  plaintiff 
owned  tbe  cotton  gin,  grist  mill,  and  machin- 
ery, and  house,  which  were  not  conveyed  with 
the  land  on  which  they  stood,  and  that  was 
sufficient  to  put  Kimball  upon  Inquiry  as  to 
the  claims  of  plaintiff  to  the  property.  At 
tbe  time  Kimball  bought  the  property  tbe 
Cougbrans  had  been  in  possession  of  all  the 
property  for  two  years,  renting,  using,  and 
enjoying  it  and  exercising  the  exclusive 
rights  of  ownership  over  It  not  only  the 
land,  but  the  houses  and  machinery  thereon, 
and  plaintiff  had  been  living  in  the  country 
for  over  two  years.  These  were  circum- 
stances going  to  show  that  plaintiff  had 
parted  with  his  claim,  but  not  only  did  these 
circumstances  exist  but  prior  to  the  sale  to 
Kimball  plaintiff  told  one  of  th^  attorneys, 
who  had  been  employed  to  Investigate  the 
title  to  the  property,  that  he  did  not  have 
any  interest  in  the  property.  The  evidence 
indicates  that  tbe  declaration  was  made  by 
plaintiff  to  the  attorney  while  tbe  latter  was 
prosecuting  the  Investigation  of  the  title  for 
and  in  behalf  of  Kimball.  It  is  true  that  the 
attorney  afterwards  bought  a  part  of  tbe 
land  from  Kimball,  but  there  is  nothing  to 
Indicate  that  he  was  at  the  time  of  the  con- 
versation contemplating  buying,  bat  on  the 
other  hand,  that  he  was  representing  Kim- 
ball who  Iraught  the  proper!?  on  tbe  report 
made  by  the  attorneys  as  to  title.  We  think 
the  proof  offered  by  Kimball  removed  the 
effect  of  any  notice  conveyed  through  the 
medium  of  the  Harrison  deed. 

Under  ordinary  circnmstances  a  deed  to 
land  carries  with  it  tbe  improvements  there- 
on, and  there  was  nothing  in  the  chain  of 
title  in  this  case  to  excite  inquiry  as  to  the 
improvements  except  the  recitation  in  the 
deed  of  Mrs.  Harrison  to  Briscoe,  which  was 
made  about  five  years  before  Kimball  pur- 
chased the  property.  We  think,  as  before 
stated,  that  reservation  In  the  deed  was  suf- 
ficient to  excite  Inquiry,  but  we  think  when 
inquiry  elicited  evidence  of  possession  and 
exercise  of  ownership  for  more  than  two 
years,  the  removal  to  a  farm  of  plaintiff, 
and  tbe  declaration  of  plaintiff  that  be  own- 
ed no  Interest  in  the  proi)erty,  that  these 
matters  were  sufficient  to  Justify  the  pur- 
chase. The  declaration  of  no  Interest  In  tbe 
property  was  a  declaration  ot  no  interest  in 
land,  houses,  or  machinery.  The  court  was 
Justified  in  finding  that  Kimball  was  an  In- 
nocent purchaser. 

The  sixteenth  assignment  of  error  com- 
plains that  the  court  erred  in  rendering  Judg- 
ment for  Kimball  for  lots  0  and  10,  21  and 
22,  but  as  be  filed  a  paper  stating  that  he 
bad  no  interest  In  tbe  first  two  lots  named, 
and  failed  to  show  the  remotest  Interest  in 
the  last  two,  w«  fail  to  see  what  concern  it 
is  of  bis  as  to  what  was  done  with  them. 
Neither  of  tbe  lots  was  included  in  the  deeds 
to  Briscoe. 

There  is  no  force  in  the  contention  that 
proof  of  an  Innocent  purchaser  cannot  be 
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made  nnder  a  plea  of  not  gulltj.  "Under 
8ucb  plea  of  "not  gnllty'  the  defendant  may 
give  In  evidence  any  lawful  defense  to  the 
action,  excq>t  tbe  defense  of  limitation, 
which  ahall  be  specially  pleaded."  Rer.  St 
1895.  art  0257 ;  McKamey  v.  Thorp,  61  Tez. 
64S.  None  of  the  cases  cited,  to  show  that 
Kimball  was  precluded  by  hla  pleading  from 
proving  that  he  was  an  Innocent  purchaser, 
is  applicable  in  this  case.  No  case  can  be 
found  In  which  It  has  been  held  that  Im- 
pleading  warrantors,  or  asking  for  the  quiet- 
ing of  the  title  in  the  defendant  prevents 
him  from  proving  any  and  all  defenses  under 
the  plea  of  not  guilty,  except  limitations. 
Tbe  case  of  Sayers  t.  Land  &  Mortgage  Co., 
78  Tex.  244,  14  S.  W.  578,  cited  by  appel- 
lant does  not  sustain  the  proposition  of  ap- 
pellant as  applied  to  the  pleading  in  this 
case,  but  on  the  other  hand,  sustalus  the  op- 
posite iKJsition.  In  that  case  the  mortgage 
company  pleaded  not  guilty,  and  also  spe- 
cially pleaded  that  certain  parties,  not  in 
tbe  salt,  had  each  executed  deeds  in  trust 
upon  the  land  in  controversy  to  secure  a 
debt  and  that  a  part  of  the  land  bad  been 
sold  nnder  the  mortgage,  and  prayed  that  it 
be  protected  in  its  rights  to  the  land  not  sold. 
The  court  said:  "Such  being  the  state  of 
tbe  pleadings,  the  defendant  offered  evi- 
dence for  the  purpose  of  showing  title  to  the 
land  In  controversy  through  chains  of  con- 
veyances of  which  the  deeds  in  trust  above 
mentioned  were  not  parts.  To  this  evidence 
the  plaintiff  objected  upon  the  ground  that 
the  defendant  had  pleaded  ^>eclally  its  title, 
and  in  Its  evidence  was  confined  to  tbe  title 
BO  pleaded.  Tbe  evidence  was  admitted,  'and 
its  admission  is  assigned  as  error.  The'  rule 
of  law  Invoked  by  plaintiff  Is  well  establish- 
ed In  this  court,  but  It  1b  apparent  from  an 
Inspection  of  the  special  answer  that  It  does 
not  apply  in  this  case.  It  was  not  the  pur- 
pose of  the  pleader  to  set  forth  In  that  an- 
swer tbe  title  upon  which  the  defendant  re- 
lied to  defeat  a  recovery.  It  was  not  a  spe- 
cial plea  of  title.  There  was  a  plea  of  not 
guilty,  and  under  that  plea  It  was  the  right 
of  defendant  to  Introduce  evidence  of  any 
chain  of  title  under  which  it  claimed." 

The  principle,  upon  which  the  rule  Is 
founded  that  a  party.  In  trespass  to  try  title, 
will  be  confined  to  the  special  title  pleaded, 
Is  that  it  would  operate  as  a  surprise  to  the 
other  party  to  permit  proof  of  another  title 
or  defense  not  set  up  In  the  pleading.  The 
principle  has  no  application  In  a  case  where 
no  special  title  or  defense  Is  pleaded.  Ap- 
pellant does  not  attempt  to  show  what  the 
special  title  or  defense  of  Kimball  was,  and 
neither  can  it  be  done.  In  the  case  of  Say- 
ers y.  Mortgage  Ciompany  the  proof  of  in- 
nocent purchaser  was  objected  to,  but  In  this 
case  the  evidence  was  not  objected  to,  but 
the  point  is  sprung  for  the  first  time  in  this 
court  and  that  too  without  being  based  up- 
on any  assignment  of  error  fairly  raising 
such  an  lssu&    It  has  been  discussed  only  In 


deference  to  the  earnestness  with  which  It 
has  been  argued  to  this  court 

The  Judgment  in  this  case  is  based  on  the 
purchase  of  the  property  by  Kimball  in  good 
faith,  for  a  valuable  consideration,  without 
notice  of  the  claim  of  plaintiff,  and  it  would 
be  a  useless  labor  to  discuss  the  character  of 
the  conveyance  to  the  Coughrans.  It  cuts  no 
figure  in  the  disposition  of  this  casa  On  its 
face  It  was  a  warranty  deed. 

The  Judgment  will  be  affirmed. 


WEIDBMBTBE  v.  RBITCBL* 

(Court  of  Civil  Appeals  of  Texas.     Feb.  8, 
1808.    Behearing  Denied  March  6,  1806.) 

1.  Dedication— Passaobw ATS. 

Where  a  passageway  was  laid  out  between 
the  land  of  adjoining  owners,  but  there  was  no 
Intention  to  dedicate  the  strip  to  public  use,  the 
fact  that  it  was  shown  on  a  map  of  the  city  ad- 
dition, recorded  by  tbe  person  owning  the  land, 
did  not  oonstitnto  a  dedication. 

[EJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Dedication,  |  37.] 

2.  Babeickntb— Ways— RiOHT  oi  Use. 

The  owner  of  certain  land  In  a  city  addi- 
tion laid  out  a  way  between  his  lot  and  that  of 
his  neighbor,  agreeing  not  to  close  tbe  same  as 
long  as  they  both  lived  there  as  neighbors.  The 
way  waa  shown  on  a  map  of  tbe  addition,  but  it 
was  not  designated  as  an  alle^,  being  closed  at 
one  end,  nor  waa  there  anything  on  the  face  of 
the  map  to  indicate  that  the  space  was  dedi- 
cated to  public  use.  Held,  that  the  use  of  the 
way  was  permissive  only  as  between  snch  ad- 
joining proprietors,  and  that  no  other  person 
could  acquire  any  higher  rights  therein. 

Appeal  from  District  Court  Anderson 
County;  John  J.  Word,  Special  Judge. 

Action  by  Marcus  Relteh  against  Mrs. 
Flora  Weldemeyer.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  ren- 
dered. 

P.  N.  Springer,  for  appellant  Campbell 
&  Sewell,  for  appellee. 

PLEASANTS,  C  J.  This  suit  was  brought 
by  appellee  to  enjoin  and  restrain  appellant 
from  closing  up  or  obstructing  an  opening 
or  passageway  between  appellee's  residence 
property  and  adjoining  property  owned  by 
appellant  In  the  city  of  Palestine.  The 
cause  was  tried  In  the  court  below  wlthont 
a  Jury,  and  resulted  In  a  Judgment  In  favor 
of  plaintiff  granting  the  relief  prayed  for  In 
the  petition.  There  is  no  statement  of  facts 
in  the  record,  and.  we  deduce  the  following 
conclusions  of  fact  from  the  findings  of  fact 
filed  by  the  trial  court:  Appellant  Is  the  sur- 
viving wife  of  F.  A.  Weldemeyer,  deceased, 
and  as  such  survivor  Is  In  possession  and 
control  of  the  property  belonging  to  tbe  com- 
munity estate  of  herself  and  said  husband. 
On  the  12th  day  of  August  1879,  J.  G.  Oold- 
walth  and  wife  conveyed  to  F.  A.  Welde- 
meyer, who  was  then  the  husband  of  appel- 
lant, a  tract  of  2%  acres  of  land  on  tbe  Ja- 
cob Snlvely  survey,  In  the  city  of  Palestine. 
The  field  notes  In  this  deed  describe  the  land 
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by  slTing  Ita  outer  boundaries,  and  show 
that  It  was  then  In  a  solid  body,  and  bad  not 
been  sabdlvlded  Into  lots  or  blocks.  On 
March  9,  1880,  Weldemeyer  and  wife  convey- 
ed a  portion  of  this  land  to  W.  W.  McCIana- 
han,  describing  the  portion  so  conveyed  as 
follows:  "That  tract  or  parcel  of  land  lying 
and  being  situate  In  the  city  of  Palestine  and 
described  as  follows,  viz.,  lot  8  Is  the  Willis 
block,  said  lot  fronting  50  feet  on  John  street 
and  running  back,  south  line  150  feet,  and 
north  line  164  feet,  more  or  less.  East  line 
60  feet  with  east  boundary  line  of  the  Willis 
block."  At  the  time  this  conveyance  was 
made  the  2^-acre  tract  had  not  been  subdi- 
vided, and  no  map  or  plat  thereof  had  been 
made.  Soon  after  McClanahan  purchased  he 
built  a  home  on  his  property,  and  inclosed 
it  by  a  fence  which  he  built  on  the  line  of 
his  lot  as  described  in  his  deed.  In  July  or 
August,  1880,  after  McClanahan  had  Improv- 
ed bis  property  and  established  his  home 
thereon,  Weldemeyer  built  a  house  on  that 
portion  of  the  2 V^ -acre  tract  south  of  and  ad- 
joining the  lot  sold  to  McClanahan,  and  lived 
there  with  his  family  until  some  time  in 
1890.  At  the  time  McClanahan  purchased 
the  whole  of  the  south  end  of  the  2^i-acre 
tract,  including  his  property,  and  that  after- 
wards occupied  by  Weldemeyer  as  a  home- 
stead, was  embraced  in  one  Indosure.  When 
Weldemeyer  built  his  home,  he  left  an  open- 
ing 10  feet  wide  along  the  north  side  of  bis 
lot  and  adjoining  McGlanahan's  property. 
This  open  space  extended  the  entire  length 
of  the  lots,  but  was  closed  at  the  back  end, 
and  was  left  by  Weldemeyer  for  his  conven- 
ience in  getting  into  the  rear  of  his  premises. 
When  this  open  space  was  left  by  Welde- 
meyer, he  told  McClanahan  that,  if  he  would 
make  a  bow  in  his  south  fence  at  the  rear 
end  of  the  opening,  he,  Weldemeyer,  would 
make  a  like  bow  in  his  north  fence,  and  In 
this  way  the  passageway  would  be  more  use- 
ful to  both  of  them,  as  wagons  could  then 
drive  In  and  turn  around  without  having  to 
go  into  either  his  or  McGlanahan's  back  yard, 
and  that  if  he,  McClanahan,  would  do  this, 
he,  Weldemeyer,  would  not  close  up  the  open- 
lug  as  long  as  they  both  lived  there  as  neigh- 
bors. In  March,  1881,  F.  A.  Weldemeyer 
caused  a  map  to  be  made  of  the  2^-acre 
tract  showing  its  subdivision  into  lots  and 
blocks.  This  map,  which  was  recorded  in  the 
deed  records  of  Anderson  county,  shows  the 
McClanahan  and  Weldemeyer  property  with 
the  open  space  between  them.  That  portion 
of  the  property  north  of  the  McClanahan 
property  was  subdivided  into  some  10  or  12 
lots,  and  has  a  street  and  an  alley  running 
through  it  upon  which  the  several  lots  abut 
After  the  record  of  this  map,  a  number  of 
these  lots  were  sold  by  Weldemeyer  and  wife 
by  their  map  number,  and  In  the  deeds  con- 
veying some  of  said  lots  the  map  is  referred 
to  for  description.  None  of  these  lots,  bow- 
ever,  are  contiguous  to  the  open  space  In  con- 


troversy, and  that  space  is  not  designated 
on  the  map  as  an  alley,  and  Is  not  referred 
to  in  any  of  the  deeds.  McClanahan  and 
wife  sold  their  property  to  Mrs.  L.  A.  Huff 
in  1898,  and  Mrs.  Huff  sold  to  Mrs.  H.  A. 
Spain  in  1809.  In  1906  Mrs.  Spain  sold  to 
appellee.  In  each  of  these  deeds  the  proper- 
ty  is  described  as  lot  8  in  the  Weldemeyer 
addition  to  Palestine,  and  the  deed  from 
Weldemeyer  to  McClanahan  is  also  referred 
to  for  further  description.  The  Weldemeyers 
moved  from  their  place  adjoining  McGlana- 
han's some  years  ago,  and  it  has  since  been 
occupied  by  tenants.  After  Mrs.  HufC  bought 
the  McClanahan  properly,  which  was  subse- 
quent to  the  removal  of  the  Weldemeyers, 
she  reconstructed  her  fence  along  the  south 
line  of  her  property.  As  thus  reconstructed 
the  fence  was  straight;  the  curve  at  the 
back  end  of  the  open  space,  which  McClana- 
han had  maintained  under  his  agreement 
with  Weldemeyer,  being  elhnlnated.  With 
this  exception  the  open  space  between  the 
two  places  remained  just  as  It  bad  been  since 
Weldemeyer  left  it  there  when  he  improved 
his  property  until  some  time  in  1905.  In  that 
year  the  fence  built  by  Weldemeyer  on  the 
south  line  of  this  opening  became  so  out  of 
repair  as  to  be  worthless,  and,  to  avoid  the 
necessity  of  building  a  new  fence,  appellant 
placed  double  gates  across  the  east  end  of 
the  opening.  These  gates  are  not  kept  locked, 
and  appellee  has  been  allowed  to  continue 
to  use  the  passageway  whenever  he  wished. 

It  Is  not  shown  that  appellee  bad  any 
knowledge  of  the  original  agreement  between 
Weldemeyer  and  McClanahan  In  regard  to 
their  joint  usei  of  this  open  space,  nor  is 
there  any  finding  by  the  trial  court  that  ap- 
pellee saw  the  property  on  the  map  before 
bis  purchase.  The  city  of  Palestine  was  an 
IncoriKtrated  town  at  the  time  Weldemeyer 
recorded  the  map  before  mentioned,  and  has 
been  incorporated  ever  since  that  time. 

We  do  not  think  these  facts  sustain  the 
Judgment  of  the  court  below.  There  was  no 
Intention  on  the  part  of  Weldemeyer  to  dedi- 
cate the  strip  of  land  in  question  to  public 
use,  and  the  mere  fact  that  it  was  shown 
on  the  map  recorded  by  him  would  not  have 
the  effect  of  such  dedication.  It  is  not  desig- 
nated on  said  map  as  an  all^,  and  as  shown 
thereon  It  Is  closed  at  the  back  end,  and  there 
Is  nothing  appearing  upon  the  face  of  the 
map  Indicating  that  such  space  was  dedicat- 
ed to  public  use.  No  other  i)erson  owning 
lots  In  the  Weldemeyer  addition  could  have 
any  possible  Interest  In  keeping  said  space 
open  other  than  McClanahan,  or  those  who 
purchased  his  property.  It  is  clear  that,  as 
between  McClanahan  and  appellant,  the  for- 
mer only  had  a  i>ermis8lve  use  of  the  proper- 
ty so  long  as  Weldemeyer  and  he  lived  there 
as  neighbors,  and  his  vendees  have  acquired 
no  higher  right  therein.  We  do  not  think  the 
facts  raise  the  issue  of  estoppel. 

Such  being  our  conclusion  from  the  undis- 
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pnted  fftcta.  It  follows  thnt  the  Judgment  of 
the  court  below  should  be  reversed  and  Judg- 
ment here  rendered  for  appellant;  and  It  has 
been  so  ordered. 
BeTeraed  and  rendered. 


rOLET  T.  HOUSTON  BELT  &  TERMINAL 
RT.  CO. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  26, 
1908.) 

APPEAI/— GB088-A88I0NHENTB  OF  EBBOB— OlB- 

1II8SA.I.  or  Appeal— Effect. 

Where  appellee  filed  doss-assisninents  of 
error,  as  authorised  by  district  and  county  court 
role  101  (67  8.  W.  zzvii),  but  did  not  perfect 
SD  appeal  on  its  part,  appellant's  election  to 
dismiss  his  appeal  did  not  impair  appellee's  right 
to  have  its  cross-assignments  of  error  consid- 
ered. 

Pleasants,  O.  J.,  dissenting. 

Appeal  from  Harris  County  Court;  A.  B. 
Amerman,  Judge. 

PtoceedingB  by  the  Houston  Belt  ft  Termin- 
al Railway  Company  against  W.  L.  Foley  to 
condemn  land  for  a  railroad  right  of  way. 
From  a  Judgment  awarding  defendant  dam- 
ages, be  appealed,  and  the  railroad  company, 
without  perfecting  an  appeal,  filed  cross-as- 
signmentB  of  error,  after  which  appellant 
prayed  diamlssal  of  his  appeal,  to  which  the 
railway  company  objected  In  so  far  as  it  af- 
fected Its  right  to  be  heard  on  its  cross-as- 
signments ot  error.    Objection  sustained. 

O.  T.  Holt,  J.  M.  Cobb,  and  R.  E.  Craw- 
ford, for  appellant  Andrews,  Ball  ft  Street- 
man,  for  appellee. 

REESE,  3.  This  Is  an  appeal  from  a  Judg- 
ment of  the  county  court  Ina  proceeding  to 
condemn  for  the  use  of  appeUee  certain  prop- 
erty belcHiglug  to  appellant  Judgment  was 
rendered  upon  a  verdict  of  a  Jury,  condemn- 
ing the  property,  and  awarding  appellant  |55,- 
000  as  the  value  thereof.  Motions  for  new 
trial  were  filed  both  by  appellant  and  appel- 
lee, but  were  overruled,  and  notice  of  appeal 
was  given  by  both  parties.  Appellant  perfect- 
ed blB  appeU,  and  filed  assignments  of  error 
In  the  lower  court  and  in  proper  time  filed 
Ute  record  on  appeal  and  his  briefs  in  this 
coart  Appellee  did  not  perfect  Its  appeal, 
but  has  filed  cross-assignments  of  error,  which 
are  urged  as  grounds  for  reversal  of  the  Judg- 
ment, and  which  are  incorporated  In  its  brief, 
a  copy  of  which  was  filed  with  the  clerk  of 
the  trial  court  in  all  respects  in  conformity 
^tta  rule  101,  rules  for  the  district  and  coun- 
ty courts  (67  S.  W.  xxvll).  When  the  case 
was  called  for  submission,  appellant  by  writ- 
ten motion  prayed  that  the  appeal  be  dis- 
missed. Appellee,  also  by  motion  In  writing, 
objects  to  the  dismissal  in  so  far  as  it  af- 
fects Ita  right  to  be  heard  upon  Its  cross- 
asaignmenta  of  error,  and  insists  that  the 
game  be  considered  notwithstanding  appel- 
lant's motion  to  dismiss  bis  appeal. 

We  do  not  find  that  the  question  raised  has 


ever  been  directly  passed  upon  in  this  state. 
While  the  right  to  file  cross-assignments  of 
error  is  not  given  by  statute,  it  has  been  al- 
ways recognized  in  our  practice  and  is  ex- 
pressly recognized,  and  the  manner  in  which 
it  should  be  done  prescribed  by  the  rules  of 
court  adopted  by  the  Supreme  Court  Rule 
101  for  district  courta  (67  8.  W.  xxvll).  In 
the  case  of  Duren  v.  Railway  Co.,  86  Tex. 
291,  21  S.  W.  268,  spealiing  of  the  case  of 
Railway  v.  Prather,  75  Tex.  53,  12  S.  W.  969, 
the  Supreme  Court  says:  "The  report  of  the 
case  last  cited  does  not  fully  disclose  its  his- 
tory, but  we  have  examined  the  record,  and 
find  that  the  defendants  below  excepted  to 
the  Judgment  and  gave  notice  of  appeal,  and 
filed  an  appeal  bond  and  assignments  of  er- 
ror. The  plaintiff  excepted  to  the  Judgment 
and  failed  either  to  give  notice  of  appeal  or 
to  file  bond,  but  they  assigned  errors.  The 
appellants  having  failed  to  file  a  brief,  their 
assignments  were  disregarded.  The  case  was 
considered  on  the  croas-assignments,  and  the 
Judgment  was  reversed  in  favor  of  appellee." 
While  not  deciding  the  question  here  in- 
volved, we  think  that  the  decision  recognized 
the  right  of  the  appellee  to  be  heard  on  his 
cross-assignments,  notwithstanding  the  aban- 
donment of  the  appeal  by  the  appellant 
whether  such  abandonment  be  evidenced  tacit- 
ly by  a  failure  to  prosecute  the  appeal,  or 
by  an  express  renunciation  thereof  by  a  mo- 
tion to  dismiss.  The  principle  is  the  same. 
In  the  present  case  the  appellee  has  in  every 
way,  except  by  filing  an  appeal  bond  and  it- 
self bringing  up  the  record — a  wholly  unneces- 
sary proceeding  in  view  of  the  act  of  appel- 
lant in  doing  both — manifested  a  lively  dis- 
satisfaction with  the  Judgment  and  a  desire 
to  have  it  reversed.  It  made  a  motion  for  a 
new  trial,  and,  upon  the  overruling  thereof, 
gave  notice  of  appeal  and  procured  an  order 
allowing  twenty  days  to  file  a  statement  of 
facts,  and  has  filed  cross-assignments  of  error, 
upon  consideration  of  which  it  urges  that 
the  Judgment  be  reversed.  The  record  being 
here,  and  both  parties  In  court,  we  can  see 
no  sufflclent  reason  why  we  should  allow  ap- 
pellant's declaration,  as  embodied  in  his  mo- 
tion, that  the  Judgment  is  satisfactory  to 
him,  to  prevent  a  hearing  upon  the  cross-as- 
signments. It  seems  to  us  a  simple,  direct 
way  of  trying  out  the  issues,  fully  presented 
by  the  record,  and  it  Is  in  harmony  with  the 
practice  in  similar  cases  in  the  district  court. 
Duren  v.  Railway  Co.,  86  Tex.  291,  24  S.  W. 
258;  Railway  Co.  v.  Prather,  75  Tex.  53,  12 
S.  W.  909;  Brown  v.  Hudson,  14  Tex.  Civ. 
App.  605,  38  8.  W.  653.  It  is  not  pretended 
that  the  cases  cited  decide  the  precise  ques- 
tion presented,  but  the  precise  question  was 
presented  and  decided  by  the  Supreme  Court 
of  Indiana  in  Feder  v.  Field,  117  Ind.  386,  20 
N.  E.  129,  in  accordance  with  the  views  here 
expressed.  The  facts  were  practically  iden- 
tical with  those  in  the  present  case,  except 
that  It  does  not  appear  that  appellee  in  that 
case  had  been  as  active  as  in  this  in  an  en- 
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deaTT)r  to  have  an  objectionable  judgment 
corrected  In  tbe  trial  court.  In  tbat  state,  as 
bere,  the  rlgbt  to  file  cross-assignments  of  er- 
ror on  appeal  was  not  provided  for  by  the 
Code,  but  was  recognized  by  the  practice  and 
by  a  rule  of  court,  as  in  this  state.  It  was 
held  that,  when  the  appellant  dismisses  his 
appeal,  the  case  will  be  retained  for  the  pur- 
pose of  adjudicating  the  assignment  of  cross- 
errors,  and  appellant  cannot  prevent  such 
adjudication  by  a  dismissal  of  the  appeal. 
The  opinion,  seems  to  us  to  be  well  consider- 
ed, and  to  eetabllsh  the  correct  rule  in  such 
cases. 

A  majority  of  the  court  are  of  the  (pinion 
tbat  appellee  Las  a  right  to  have  Its  cross- 
assignments  of  error  adjudicated,  notwith- 
standing the  motion  of  appellant  to  dismiss 
his  appeal ;  and  it  is  so  ordered. 

PLEASANTS,  OL  J.  I  cannot  agree  with 
my  associates  in  the  holding  that  appellee  has 
any  appeal  pending  In  this  court  which  it 
can  require  the  court  to  hear  and  determine ; 
and  in  compliance  with  the  reqnlrementb  of 
the  statute  I  file  this  statement  of  the  grounds 
of  my  dissent 

The  mle  which  gives  the  appellee  the  right 
to  file  cross-assignments  and  have  the  ques- 
tions thereby  presented  decided  upon  the 
hearing  of  the  appellant's  case  does  not,  in 
my  opinion,  confer  upon  It  any  right  to 
have  its  cross-assignments  considered  after 
the  appellant  has  dismissed  his  appeal.  The 
rule  allowing  cross-assignments  to  be  pre- 
sented was  not  intended  to  supersede  the 
statutory  requirement  that  an  appeal  can  only 
be  perfected  and  the  jurisdiction  of  this  court 
invoked  by  the  filing  of  an  appeal  bond,  or 
an  affidavit  In  lieu  thereof  showing  the  In- 
ability of  the  party  appealing  to  give  such 
bond  or  pay  the  cost  of  the  appeal.  If  the 
appellant  in  this  case  had  failed  to  file  the 
record,  I  think  it  clear  that  the  appellee 
would  not  be  permitted  to  file  the  same  and 
prosecute  an  appeal  on  its  cross-assignments, 
and  I  do  not  see  that  the  fact  that  the  rec- 
ord was  filed  here  give's  appellee  the  right 
to  prosecute  an  appeal  from  the  Judgment; 
it  having  filed  no  appeal  bond  In  the  court 
below. 


FESSMAN  T.  BARNES. 

(Court  of  Civil  Appeals  of  Texas.     Feb.  28, 
T908.) 

1.  CoirrsACTS  —  Pebfobuanck   ob    Bbeach  — 

Pabtiai.  Pebtorkance. 

Where  plaintiff  agreed  to  dig  a  well  to  a 
certain  depth  for  so  much  a  foot,  and,  before 
reaching  the  agreed  depth,  abandoned  the  con- 
tract wlthoDt  any  fault  on  the  part  of  defend- 
ant, and  without  obtaining  a  flow  of  y^atet  sat- 
isfactory to  defendant,  the  contract  l>eiDr  indi- 
visible, he  cannot  recover  for  the  number  of 
feet  dug,  where  it  does  not  appear  that  the  work 
done  was  of  any  benefit  to  defendant  or  accept- 
ed by  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  11,  "     '  "  -«-.    — 


Contracts,  §{  1214,  1215.] 


2.  Sake— PEBroBUAHOB— SurFiciKRCT. 

Where  plaintiff  agreed  to  dig  a  well  to  a 
certain  depth  for  so  much  a  foot,  unless  a  sup- 
ply of  water  satisfactory  to  defendant  should 
be  found  at  a  less  depth,  defendant  will  not  be 
permitted  arbitrarily  to  say  that  a  supply  at  less 
than  the  agreed  depth  Is  not  satisfactory  and 
therefore  refuse  payment  fdr  the  work  perform- 
ed; but,  if  the  supply  found  was  fully  suffi- 
cient for  the  pnrposes  for  which  it  was  intend- 
ed, it  will  be  held  that  defendant  should  be  sat- 
isfied. 

[EM.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  |(  12S4-1289.] 

8.  Sake— Entibe  ob  Severable  Contbacts— 

QDEsnnoN  fob  Jubt. 

In  an  action  for  compensation  for  a  part  of 
the  work  done  under  a  parol  contract  to  dig  a 
well  a  certain  depth,  unless  a  supply  of  water 
satisfactory  to  defendant  be  found  at  a  leas 
depth,  the  question  whether  the  contract  was 
entire  or  divisible  held  for  the  jury  under  all  the 
circumstances. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  i  767.] 

Appeal  from  Maverick  County  Court;  A. 
L.  Wallace,  Judge. 

Action  by  W.  T.  Barnes  against  Charles 
Fessman.  From  a  Judgment  for  plaintiff,  de- 
fendant aK>eals.    Reversed  and  remanded. 

T.  J.  Murray,  for  appellant  Sanford  & 
Douglas,  for  appellee. 

FLT,  J.  This  la  a  suit  on  an  express  con> 
tract  to  pay  appellee  $1  a  foot  for  the  first 
200  feet  of  a  well  to  be  bored  by  appellee  for 
appellant,  and  25  cents  a  foot  additional  for 
each  100  feet  above  200  feet  It  was  al- 
leged that  602  feet  were  dug,  for  which  appel- 
lant  was  Indebted  to  appellee  in  the  sum  of 
$654,  but  had  paid  only  $325,  leaving  $829 
unpaid.  Appellant  alleged  that  appellee  had 
contracted  to  bore  a  depth  of  650  feet,  unless 
a  satisfactory  supply  of  water  was  reached 
at  a  less  depth,  but  had  only  bored  about  400 
feet  without  obtaining  a  satisfactory  supply 
of  water,  and  had  then  abandoned  the  con- 
tract, leaving  the  well  In  a  worthless  condi- 
tion. The  cause  was  tried  by  jury  resulting 
in  a  verdict  and  Judgment  for  appellee  in 
the  sum  of  $167.25. 

The  court,  at  the  request  of  appellee,  charg- 
ed the  jury  as  follows:  "Yon  are  charged 
that  If  you  believe  from  the  evidence  herein 
tbat  plaintiff,  in  his  contract  with  the  defend- 
ant, agreed  and  undertook  to  go  to  the  depth 
of  650  feet,  or  any  specified  depth,  unless  a 
flow  of  water  satisfactory  to  defendant,  was 
found  at  a  less  depth,  and  that  plaintiff  aban- 
doned the  contract  and  that  said  abandon- 
ment was  not  due  to  a  failure  to  supply  cas- 
ing necessary  to  said  well  by  defendant  yon 
will  find  for  plaintiff  In  the  reasonable  worth 
of  the  drilling  of  said  well  to  the  depth  be 
went,  not  to  exceed  the  contract  price,  less 
such  damages,  if  any,  as  were  sustained  by 
defendant  by  reason  of  such  breach  of  con- 
tract, if  any,  by  plaintiff,  and  less,  also,  the 
credits  for  payments  already  made  by  defend- 
ant on  said  contract."  This  charge  did  not 
declare  the  law;    for,  if  appellee  willfully 
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abandoned  the  contract  aa  he  muat  have  done 
if  he  agreed  to  dig  the  well  to  a  depth  of 
660  feet,  tmlesa  a  flow  of  water  satisfactory 
to  appellant  was  obtained  at  a  less  depth,  be 
would  not  be  entitled  to  recover  for  anything. 
Appellee  sued  npon  a  contract  for  the  price 
of  work  performed  vnier  the  contract,  and 
he  could  not  recover  if  the  evidence  showed 
a  voluntary  abandonment  of  the  contract, 
which  was  not  caused  by  any  act  of  commls- 
rion  or  omission  on  the  part  of  appellant 
Appellee  based  his  prosecution  of  bis  claim 
on  the  tlieory  that  he  had  fully  performed 
his  part  of  the  contract,  or  that  he  bad  been 
prevoited  by  appellant  from  performing  the 
contract,  and  that  theory  was  set  forth  In 
another  special  charge,  which  was  given.  In 
which  the  Jury  was  informed  that  appellee 
could  not  recover  If  it  was  found  that  he  had 
agreed  to  drill  a  depth  of  650  feet,  unless  a 
flow  of  water  satisfactory  to  appellant  was 
found  at  a  less  depth,  and  unless  it  was 
found  that  appellant  had  breached  the  con- 
tract by  a  refusal  to  furnish  the  necessary 
casing.  That  charge  is  in  direct  conflict  with 
the  charge  hereinbefore  copied  which  author- 
ized a  recovery,  even  though  the  contract  bad 
been  to  dig  to  the  depth  of  660  feet,  or  un- 
til a  satisfiBctory  amount  of  water  was  obtain- 
ed, and  even  though  the  necessary  casing  was 
fumislM^  The  effect  of  that  charge  was  to 
Jnstifjr  a  recovery  on  a  contract,  even  though 
it  had  been  breadied  by  appellee,  and  the 
work  performed  was  of  no  benefit  whatever 
to  appellant 

If  appellee  performed  the  contract  in  this 
case,  he  is  entitled  to  recover  the  full  con- 
tract price,  which  would  be  ^1  a  foot  for  the 
lint  200  feet  and  25  cents  per  foot  additional 
fbr  each  100  feet  over  200  feet;  or,  if  he  did 
not  perform  his  contract  in  ftill,  but  was  pre- 
vented from  performing  it  by  the  acts  of  ap- 
pellant, then  he  should  recover  at  least  for 
the  work  he  performed.  If,  however,  he 
bound  himself  to  drill  a  hole  in  the  gfround  to 
the  depth  of  660  feet,  or  obtained  an  amount 
of  water  satisfactory  to  appellant  at  a  less 
depth,  and  he  voluntarily  abandoned  the  con- 
tract without  any  fault  on  the  part  of  ap- 
pellant, he  should  not  be  allowed  to  recover. 
It  was,  under  the  terms  of  such  a  contract 
absolutely  necessary  that  a  bole  650  feet  be 
drilled,  or  water  sufficient  to  satisfy  appel- 
lant should  be  obtained,  and  a  failure  to  com- 
ply with  the  conditions  would  prevent  a  re- 
covery unless  performance  was  prevented  by 
appellant  It  was  not  alleged  that  the  work 
done  was  of  any  benefit  to  appellant  or  that 
It  was  accepted  by  him,  and  unless  he  failed 
to  fnmiab  casing,  which  he  had  contracted  to 
famish,  and  thereby  prevented  completion  of 
the  well,  appellee  could  not  recover.  Chil- 
dress V.  Smith,  90  Tex.  610,  38  S.  W.  SIS^  40 
8.  W.  389. 


There  1>  nothing  in  the  evidence  that  indi- 
cates that  the  parties  intended  that  tlie  con- 
tract could  be  severed;  that  is,  that  each 
party  intended  to  perform  each  item  of  the 
agreement  without  reference  to  the  perform- 
ance of  all  the  agreement  on  the  other  side. 
Appellant  wanted  a  well  of  water,  not  a  dry 
hole  in  the  ground,  and  the  entire  contract, 
as  stated  by  appellant,  seems  to  have  been 
made  with  that  point  in  view.  The  object  in 
view  was  water,  and  appellant  according  to 
his  testimony,  was  willing  to  pay  for  drill- 
ing 650  feet  under  the  ground  in  order  to  ob- 
tain that  object  as  he  was  willing  to  pay  for 
any  number  of  feet  under  the  maximum  num- 
ber if  a  quantity  of  water  satisfactory  to  him 
was  obtained.  A  dry  hole  in  the  ground  was 
worthless  to  him,  and  he  did  not  under  his 
version  of  the  contract  agree  to  pay  for  such 
a  hole  unless  it  was  650  feet  deep.  "An  en- 
tire contract  is  one  where,  in  the  Intention  of 
the  parties,  full  and  complete  performance  on 
the  one  side  constitutes  the  consideration  tor 
performance  on  the  other.  It  is  not  neces- 
sary that  the  price  named  shall  be  a  lump 
sum.  It  may  be  measured  by  quantity  or  by 
units.  •  •  •  Nor  hi  it  essential  that  by 
the  terms  of  the  contract  actual  payment  is 
to  be  postponed  until  after  full  completion. 
If  earlier  payments  are  merely  advancements 
upon  the  whole  price,  and  not  ratable  pay- 
ments for  performance  of  several  and  dis- 
tinct parts.  It  suffices  that  full  performance 
is  the  consideration  of  the  price  to  t>e  paid, 
and  earlier  actual  payments  on  account  of 
the  full  price  are  not  necessarily  Inconsistent 
with  entirety."  Widman  v.  Oay,  104  Wis, 
277,  80  N.  W.  460.  See,  also,  Mount  v.  Lyon, 
49  N.  Y.  662.  If,  as  contended  by  appellant 
the  well,  if  under  the  depth  of  660  feet  was 
to  furnish  a  supply  of  water  satisfactory  to 
him,  he  will  not  be  permitted,  arbitrarily  and 
without  reason,  to  say  that  the  supply  is  not 
satisfactory,  and  refuse  payment  for  the  work 
performed,  but  his  action  in  expression  of 
dissatisfaction  must  be  founded  on  such  facts 
as  would  induce  such  action  on  the  part  of 
a  reasonable  man.  If  the  water  supply  was 
fully  sufficient  for  the  purposes  for  which  it 
was  intended,  it  will  be  held  that  appellant 
should  be  satisfied.  "That  which  the  law 
shall  say  a  contracting  person  ought  to  be 
satisfied  with,  that  the  law  will  say  he  Is 
satisfied  with."  Brooklyn  t.  City  Railway 
Co.,  47  N.  T.  475,  7  Am.  Rep.  469;  Boiler  v. 
Garden.  101  N.  T.  387,  4  N.  B.  749.  54  Am. 
Rep.  709 ;  Rlchlson  v.  Mead,  11  S.  D.  639,  80 
N.  W.  181. 

As  hereinbefore  stated,  the  question  as  to 
whether  the  contract  was  entire  or  divisible, 
especially  as  the  agreement  rests  in  parol,  is 
a  question  of  fact  to  be  determined  by  the 
jury  from  al]  the  facts  and  circumstances. 

The  judgment  is  reversed,  and  the  cause  re- 
manded. 
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TEXAS  A  N.  O.  R.  CO.  rt  al.  ▼.  WBIXS- 

FAROO  EXPRESS  CO.* 

(Court  of  Civil  Appeals   of   Texas.     Feb.   18. 

1908.    Rehearing  Denied  Feb.  27.  1908.) 

1.  Statutes  —  Oonstbuctioh  —  Retboactivb 
Effbctt. 

Legislative  acts  will  not  be  construed  to 
have  retroactive  effect,  unless  the  intention  tliat 
it  shall  so  operate  is  explicitly  stated  in  the 
act  or  is  clearly  shown  by  necessary  implica- 
tion from  the  language  used. 

TEd.  Note.— For  cases  in  point,  see  Cent  Die 
vol.  44,  Statutes.  <  344.] 

2.  Cabbiebs— Passes— VALiDirr. 

Act  March  26,  1907  (Laws  1907,  p.  98.  c 
42),  prohibiting  carriers  from  carrying  persons 
or  property  free  of  charge  or  giving  free  passes 
or  having  property  transported  free,  does  not 
apply  to  a  contract  made  prior  to  its  passage, 
whereby  an  express  company,  in  consideration 
of  certain  sums  paid,  was  entitled  to  free  trans- 
portation for  its  employes  and  property  for  a 
term  of  years. 

Appeal  from  District  Court,  Harris  Coun- 
ty;  Norman  G.  Kittrell,  Judge. 

Action  by  the  Wells-Fargo  Express  Com- 
pany against  the  Texas  &  New  Orleans  Rail- 
road Company  and  others.  Judgment  for 
plaintiff.    Defendants  appeal.    Affirmed. 

Baker,  Botts,  Parker  &  Garwood  and  J. 
S.  McEachln,  for  appellants.  Hume,  Robinson 
&  Hume  and  Cbas.  W.  Stockton,  for  at^el- 
lee. 

PLEASANTS,  O.  J.  This  suit  was  brought 
by  the  appellee  against  the  Texas  &  New  Or- 
leans Railroad  Company,  the  Galveston,  Har- 
risbnrg  &  San  Antonio  Railroad  Company, 
and  the  Houston  &  Texas  Central  Railroad 
Company  to  enforce  specific  performance  of 
a  contract,  the  substance  of  which  Is  set  out 
In  the  petition,  and  copy  thereof  attached  to 
the  petition  as  an  exhibit 

The  substantial  allegations  of  the  petition 
are  as  follows:  "That  on  or  about  October 
9,  1893,  the  Southern  Pacific  Company  made 
the  contract  with  the  plaintiff,  hereinbefore 
referred  to  as  'Exhibit  A,'  and  hereto  attach- 
ed as  part  hereof,  operative  from  January  1, 
1804,  to  January  1,  1915,  a  period  of  21 
years,  reciting  that  the  contract  was  made  by 
said  company  for  itself  and  for  the  compa- 
nies owning  and  operating  the  transportation 
lines  referred  to  in  the  schedule  A,  attached 
to  the  contract.  Including  the  defendants, 
and  also  for  all  extensions  thereafter  made 
to  the  railroads  covered  by  the  contract,  and 
all  railways  built,  leased,  or  otherwise  con- 
trolled by  the  Southern  Pacific  Company,  or 
over  which  the  lines  named  in  said  schedule 
should  have  running  arrangements  which  en- 
titled them  to  admit  the  plaintiff  to  do  an 
express  business.  That  in  and  by  said  con- 
tract the  Southern  Pacific  Company  acted 
for  itself,  and  assumed  to  and  did  act  for 
and  in  behalf  and  as  an  agent  of  each  and 
every  one  of  the  companies  named  In  said 
schedule,  including  the  said  defendants,  and 
undertook  and  boimd  Itself  to  secure  the  as- 
sent to  and  ratification  of  said  contract  of 
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and  by  all  of  them,  and  thereafter  the  said 
defendants  and  other  companies,  including 
those  hereinbefore  specially  named,  were  by 
the  Southern  Pacific  Company  procured  to  and 
did,  respectively,  and  each  of  Itself,  give  and 
execute  such  assent  and  ratify,  confirm,  and 
adopt  said  contract  in  so  far  as  applicable  to 
express  business  on  their  lines  of  railroad,  as 
shown  by  copies  of  their  Instruments  of  ex- 
ecution attached  hereto  and  made  part  hereof 
as  Exhibit  B.  That  on  or  about  March  26, 
1906,  the  provisions  of  said  contract  of  Oc- 
tober 9,  1893,  were  so  modified  by  written 
agreement  of  the  plaintiff  and  the  defendants 
that  so  mudi  thereof  as  might  or  could  be 
coustrned  to  bind  the  said  railway  companies 
not  to  operate  any  of  their  lines  or  proper- 
ties at  the  Instance  or  in  the  interest  of  or 
for  the  benefit  of  any  express  company  other 
than  the  plaintiff,  nor  to  permit  any  of  their 
agents  or  employes  to  receive,  carry,  or  de- 
liver any  express  matter  for  any  express 
company  other  than  the  plaintiff,  and  so 
much  of  said  contract  as  might  or  could  be 
construed  to  create  or  promote  restrictions  In 
trade  or  transportation,  or  to  violate  any  law 
of  said  state  of  Texas,  was  eliminated,  revok- 
ed, abrogated,  and  annulled  from  and  after 
the  date  of  said  written  agreement,  and,  as 
well,  from  and  after  said  October  9,  1893,  as 
appears  from  and  by  the  copy  of  one  of  said 
agreements,  in  substance  the  same  as  all, 
hereto  attached  and  made  part  hereof  as  Ex- 
hibit C.  That  since  said  contract  of  October 
9,  1893,  no  change  or  modification  thereof, 
save  that  Just  recited,  has  been  made,  and  it 
has  continued  and  is  in  fnll  force  and  effect, 
and  was  in  every  respect  observed  and  per- 
formed by  the  plaintiff  and  the  defendants 
until  July  12,  1907,  at  and  ever  since  which 
date  the  defendants  have  failed  and  refused 
to  perform  It,  and  have  failed  and  refused 
to  permit  or  receive  performance  thereof  by 
the  plalHtiff,  which  has  been  ever  ready  and 
offering  to  perform  on  its  part  and  has  ever 
insisted  that  the  defendants  perform  on  their 
part  In  the  particulars  hereinafter  shown. 
That  by  said  contract  of  October  9,  1893,  it 
Is  stipulated,  in  substance,  that  upon  the 
said  railroads  covered  thereby  express  cars 
and  space  In  baggage  cars  and  at  stations,  and 
all  accommodations  and  facilities  ordinarily 
required  by  express  companies  In  conducting 
their  business,  should  and  would  be  furnish- 
ed to  the  plaintiff,  together  with  free  car- 
riage of  all  Its  stock,  horses,  wagons,  furni- 
ture, implements,  supplies  and  other  equip- 
ment, and  of  its  officers,  agents,  and  serv- 
ants traveling  on  its  business,  and  service  ot 
telegraph  lines  for  transmission  of  dispatch- 
es, and  that.  In  consideration  thereof,  the 
plaintiff  should  and  would  pay  the  Southern 
Pacific  Company  $688,760  on  or  before  Jan- 
uary 1,  1894,  deliver  to  said  company  16,625 
shares  of  the  capital  stock  of  the  plaintiff,  of 
the  agreed  value  of  1130  per  share,  and 
should  and  would,  further,  pay  monthly  to 
said  company  40  per  cent  of  its,  the  plain- 


Digitized  by 


Google 


Tex.» 


TEXAS  ft  N.  O.  R.  CO.  t.  WBLLS-FARGO  EXPBJ&SS  CO. 


173 


turn,  gross  earnings  on  all  said  lines  and 
c&rry  free  of  cbarge  all  money  remittances, 
advices,  i-e]>orts,  business  parcels,  and  pack- 
ages of  or  addressed  to  the  said  company,  its 
agents  and  servants,  relating  to  tbe  work 
and  operation  of  its  tranqtortatlon  lines. 
That  said  sum  of  $688,750  cash  was  duly 
paid,  and  said  16,625  shares  of  the  plalntlfTs 
capital  stock  of  the  nominal  valne  of  $100 
per  share,  and  of  tbe  agreed  value  of  $130 
per  share,  and  of  the  real  valne  now  of  $280 
per  share,  were  duly  delivered  by  the  plain- 
tiff to  the  Southern  Pacific  Company,  and  of 
tbe  said  money  and  stock  tbe  proportional 
shares  to  which  the  defendants  were  entitled 
originally  and  by  succeesorsblp  to  the  said 
companies  by  purchase,  as  aforesaid,  were 
thereupon  duly  paid  and  delivered  to  them 
by  the  said  Southern  Pacific  Company,  and 
tbe  said  40  per  cent,  of  the  plalntlfTs  gross 
earnings  on  all  lines  covered  by  said  contract 
has  been,  from  time  to  time  as  accruing,  du- 
ly paid,  as  stipulated  therein.  That  the  par- 
ticulars in  which  the  defendants  on  and 
after  July  12,  1907,  failed  and  refused,  and 
still  fall  and  refuse,  to  perform  the  said  con- 
tract of  October  9,  1893,  on  their  part,  and 
to  permit  or  accept  performance  thereof  by 
tbe  plaintiff  on  Its  part,  were  substantially 
these,  viz. :  In  the  matter  of  issuing  or  hon- 
oring passes  for  tbe  free  transportation  of 
the  officers,  agents,  and  servants  of  tbe  plain- 
tiff when  traveling  on  its  business,  tbe  carry- 
ing <m  their  freight  free  of  charge,  upon  re- 
quest of  tbe  plaintiff,  of  the  plalntlfTs  horses, 
wagons,  trucks,  office  safes,  office  furniture, 
fixtures,  stationery,  hay,  grain,  and  other 
usual  equipment  and  supplies  required  In  the 
conduct  and  operation  of  Its  express  business, 
tbe  tendering  to  the  plaintiff  for  free  car- 
riage of  any  money  remittances,  current  offi- 
cial advices  and  reports,  business  parcels, 
and  packages  belonging  or  addressed  to  tbe 
defendants,  or  any  of  them,  their  agents  or 
servants^  relating  to  the  regular  routine 
work  and  management  of  the  defendants' 
transportation  lines.  That  the  snid  free 
transportation  of  the  officers,  agents,  and 
servants  of  the  plaintiff,  and  of  Its  horses, 
wagons,  tmckfl,  office  safes,  office  furniture, 
fixtures,  stationery,  hay,  grain,  equipment 
and  supplies,  was  and  Is  of  a  value  to  the 
plaintiff  Inestimable,  and  not  computable  In 
damages  at  law,  and  the  loss  accrued,  ac- 
cming,  and  to  accrue  to  It  by  the  said  fail- 
ure of  the  defendants  or  any  of  them,  and 
tbe  continuance  thereof  to  furnish  said  trans- 
portation according  to  said  contract,  is  far 
in  excess  of  $100,000.  That  the  plaintiff  Is, 
and  always  has  been,  ready  and  willing,  and 
now  oflen^  and  has  always  offered,  to  specif- 
ically perform  the  contract  on  its  part" 

Tbe  only  answer  made  by  defendants  was 
a  demurrer  to  the  petition  on  the  ground  that 
tbe  provisions  of  the  contract  of  which  8i)e- 
clflc  performance  Is  sought  are  void  and  un- 
enforceable because  violative  of-  the  provi- 
sions of  an  act  of  the  Legislature  of  this 


state  approved  March  26,  1907  (Laws  1007. 
p.  93,  c.  42),  entitled  "An  act  to  prohibit  rail- 
way companies,  street  railway  companies,  In- 
terurban  railway  companies,  or  any  other 
chartered  common  carrier  or  transportation 
companies  or  express  or  sleeping  car  compa- 
nies, or  telegraph  or  telephone  companies,  or 
the  receiver,  or  lessees  thereof,  or  their  offi- 
cers, agents  or  servants  In  this  state,  from 
carrying  persons  free  of  charge,  or  carrying 
property  free  of  charge  or  transmitting  mes- 
sages free  of  charge,  or  giving  to  or  for  any 
person  or  passenger  a  free  pass  or  authority 
to  travel  or  pass  free,  or  to  have  property  or 
messages  transported  free  over  any  line  oi 
lines  owned,  operated,  or  controlled  by  any 
snch  company  In  this  state,  and  naming  cer- 
tain persons  who  are  excepted  from  the  pro- 
hibition, and  also  prohibiting  any  of  said 
companies,  their  officers,  agents,  employ^  re- 
ceivers, or  lessees  from  discriminating  among 
persons  In  rates  and  service,  prohibiting 
any  persons  not  excepted,  from  using  or 
enjoying  such  free  pass  or  free  transporta- 
tion or  from  becoming  the  beneficiary  of  any 
discrimination,  and  prescribing  suitable  pen- 
alties, fines,  and  Imprisonment  for  the  viola- 
tion of  the  provisions  of  this  act;  providing 
for  prosecutions,  fixing  venue  of  suits,  and 
appropriating  penalties  that  may  be  collected 
hereunder."  The  trial  court  overruled  the 
exceptions  to  the  petition,  and  upon  final 
hearing  found  the  material  facts  stated  in 
the  petition  to  be  true,  and  rendered  Judg- 
ment in  favor  of  plaintiff  ordering  specific 
performance  of  the  contract 

The  only  assignments  of  error  presented 
by  appellants  complain  of  the  action  of  the 
court  in  overruling  their  exceptions  to  the 
petition.  Under  these  assignments.  It  Is  con- 
tended that  tbe  act  of  the  Legislature  men- 
tioned In  the  exceptions  prohibits  the  fur- 
ther performance  of  that  portion  of  the  con- 
tract which  appellants  have  refused  to  fur- 
ther perform  and  to  enforce  performance  of 
which  this  suit  was  brought  and  that  the 
enactment  of  such  law  by  the  Legislature 
was  a  valid  exercise  of  the  police  power  of 
the  state,  and  not  obnoxious  to  the  provisions 
of  the  state  Constitution  inhibiting  the  en- 
actment of  retroactive  laws  or  laws  Impair^ 
Ing  the  obligation  of  contracts,  and  declaring 
that  no  iierson  shall  be  deprived  of  his  prop- 
erty except  by  due  course  of  the  law  of  the 
land,  nor  to  tbe  similar  provisions  of  the 
Constitution  of  the  United  States.  The  gen- 
eral rule  in  the  constmctlon  of  legislative 
acts  forbids  a  retroactive  effect  being  given 
to  an  act  unless  the  Intention  that  it  shall 
so  operate  be  explicitly  stated  in  the  act  or 
is  clearly  shown  by  necessary  implication 
from  the  language  used  in  the  act  Taylor 
V.  Duncan,  Dallam,  Dig.  614;  Insurance  Co. 
V.  Ray,  50  Tex.  511 ;  Mellinger  v.  Houston, 
68  Tex.  37,  8  S.  W.  249;  Mottley  v.  Railway 
Co.  (C.  C.)  160  Fed.  408.  Under  this  rule, 
we  do  not  think  the  act  pleaded  by  defend- 
ants can  be  construed  as  applying  to  con- 
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tracts  made  prior  to  Its  passage.  The  con- 
tract sued  on  In  this  case  confers  upon  appel- 
lee Talnable  rights  for  which  it  has  paid  a 
large  conBlderation,  and,  if  it  bad  been  the 
intention  of  the  Legislature  In  the  passage 
of  the  act  In  qneBtlon  to  Interfere  with  such 
Tested  rights,  such  intention  would  have  beoi 
expressed  in  the  act  We  find  jio  such  ex- 
pression in  the  act,  and  the  Intention  that  it 
should  operate  retroactively  cannot  be  im- 
plied from  the  language  used. 

Having  reached  this  conclusion,  it  Is  un- 
necessary for  us  to  pass  upon  the  question  of 
the  constitutionality  of  the  act.  had  the  In- 
tention that  it  should  operate  retroactively 
been  expressed  therein. 

For  the  reasons  above  Indicated,  we  are  of 
opinion  that  the  judgment  of  the  court  be- 
low should  be  affirmed;  and  it  has  l>eeii  so 
ordered. 

Affirmed. 


GULP,  C.  &  S.  P.  RT.  CO.  et  al.  v.  WELLS- 
PAR  GO  EXPRESS  CO.* 
(Conrt  of  Civil   Appeals  of  Texas.     Feb.   28. 

1908.    Rehearing  Denied  March  5,  1908.) 
Oabbiebs— Ahti-Pass  Act— Constbuction. 

The  anti-pan  act  (Acts  March  26,  1907; 
Laws  1907,  p.  93,  c.  42),  prohibitlnK  carriers 
from  carrying  ];>ersonB  or  property  free  of 
charge,  etc.,  is  prospective  In  its  operation,  and 
does  not  operate  to  destroy  or  impair  the  ob- 
ligations of  contracts  lawfully  made  prior  to  it* 
passage. 

Appeal  from  District  Court,  Harris  Coun- 
ty;  Norman  O.  Klttrell,  Judge. 

Action  by  the  Weils-Pargo  Express  Com- 
pany against  the  Gulf,  Colorado  &  Santa  P4 
Railway  Company  and  others.  From  a  Judg- 
ment for  plaintiff  rendered  after  overruling 
a  demurrer  to  the  petition,  defendants  ap- 
peal.    Affirmed. 

Terry,  Cavin  dc  Mills,  for  appellants. 
Hume,  Robinson  &  Hume  and  Chas.  W. 
Stockton,  for  appellee. 

PLEASANTS,  C.  J.  This  Is  a  suit  by  ap- 
pellee against  appellants  to  enforce  specific 
performance  of  a  contract,  and  presents  the 
same  question  Involved  In  the  case  of  Texas 
&  New  Orleans  Railroad  Company  et  al.  v. 
Wells-Fargo  Express  Company  (decided  by 
this  oourt  on  February  6,  1908)  108  S.  W. 
172.  The  cause  of  action  Is  thus  set  out  la 
plaintllTs  petition:  "That  the  defendant  the 
Texas  dc  Gulf  Railway  Company  of  Texas 
on  April  1,  1906,  and  the  defendants  the 
Gulf,  Colorado  Si  Santa  F(  Railway  Com- 
pany, the  Rio  Grande  &  El  Paso  Railroad 
Company,  the  Pecos  River  Railroad  Com- 
pany, the  Peoofl  &  Northern  Texas  Railway 
Company,  the  Southern  Kansas  Railway 
Company  of  Texas,  and  the  Jasper  &  East- 
em  Railway  Company  on  March  1,  1906, 
made,  respectively,  contracts  with  the  plain- 
tiff, of  which  copies  are  attached  hereto,  and 
made  part  hereof  as  Exhibit  A,  operative  on 
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and  after  said  dates  thereof  until  July  1, 
1916,  and  thereafter  until  six  months'  no- 
tice of  desire  to  terminate  same  is  given  ei- 
ther party  by  the  other.  That  in  and  by  tbe 
said  contracts,  which  are  substantially  sim- 
ilar In  terms  and  conditions,  It  is  stipulated, 
in  substance,  that,  upon  the  several  railroad 
lines  covered  by  the  same,  express  cars  and 
space  in  baggage  cars  and  at  stations  and  all 
acconunodatlons  and  facilities  ordinarily  re- 
quired by  express  companies  in  conducting 
their  business  should  and  would  be  furnished 
by  the  said  defendant  to  the  plaintiff,  together 
with  free  carriage  of  all  its  stock,  horses, 
wagons,  furniture,  implements,  supplies,  and 
other  equipment,  and  of  Its  officers,  agents, 
and  servants  traveling  on  Its  business,  and 
service  of  telegraph  lines  for  the  transmis- 
sion of  dispatches,  and  that  In  considera- 
tion thereof  the  plaintiff  would  and  should 
pay  each  of  the  defendants  monthly  S5  per 
cent  of  its,  tlie  plaintiff's,  gross  earnings  on 
the  lines  of  such  defendant  and  that  tbe 
plaintiff  should  and  would  cany  tree  ot 
charge  for  each  of  said  defendants  all  money 
remittances,  advices,  reports,  and  business 
parcels  and  packages  of,  or  addressed  to, 
such  defendant,  its  agents,  and  servants, 
relating  to  the  work  and  operation  of  Its 
transportation  lines.  That  the  said  65  per 
cent  of  this  plaintiff's  gross  earnings  on 
each  of  the  lines  covered  by  said  contracts 
has  been  from  time  to  time,  as  accniing  and 
ascertained,  duly  paid  as  stipulated  therein, 
and  that  on  and  since  their  dates  the  said 
contracts  were  and  thereafter  continued  to 
be  and  are  in  full  effect  and  force,  and  were 
in  every  respect  observed  and  performed  by 
the  plaintiff  and  by  tbe  defendants  until  July 
12,  1907,  at  and  ever  since  which  date  the 
defendants  have  failed  and  refused  to  per- 
form, and  have  failed  and  refused  to  re- 
ceive performance  thereof  by  the  plaintiff, 
which  has  been  ever  ready  and  offering  to 
perform  on  its  part,  and  has  ever  Insisted 
that  the  respective  defendants  perform  on 
their  part  In  the  particulars  hereinafter 
shown.  That  tbe  particulars  in  which  the 
defendants  on  and  after  July  12,  1907,  failed 
and  refused,  and  still  fall  and  refuse  to  per- 
form the  said  contracts  on  their  part  and  to 
permit  or  accept  performance  tliereof  by  the 
plaintiff  on  its  part,  were  and  are  substan- 
tially these,  viz.:  In  tbe  matter  of  Issuing 
or  honoring  passes  for  the  free  transporta- 
tion of  officers,  agents,  and  servants  of  the 
plaintiff  when  traveling  on  Its  business, 
the  carrying  on  their  freight  trains  free  of 
charge,  upon  request  of  tbe  plaintiff,  of  the 
plaintiff's  horses,  wagons,  trucks,  office  saf^, 
office  furniture,  fixtures,  stationery,  hay, 
grain,  and  other  usual  equipment  and  sup- 
plies required  for  the  conduct  and  opera- 
tion of  its  express  business,  the  tendering  to 
the  plaintiff  for  free  carriage  of  any  money 
remittances,' current  official  advices,  and  re- 
ports, business  parcels,  and  packages  belong- 
ing or   addressed  to  the  defendants,  their 
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agenta,  or  eerranta  relating  to  th«  regnlar 
rontlne  work  and  management  of  tbe  re- 
spectlTe  defendant's  transportation  lines. 
Tbat  the  said  free  transportation  of  tbe  of- 
ficers, agents,  and  servants  of  the  plaintiff, 
and  of  Its  horses,  wagons,  trucks,  office 
safes,  office  furniture,  fixtures,  stationery, 
bay,  grain,  and  other  usual  equipment,  and 
supplies  was  and  Is  of  a  value  to  the  plain- 
tltr  Inestimable  and  not  computable  In  dam- 
ages at  law,  and  the  loss  accruing  and  to  ac- 
crue to  tbe  plaintiff  by  the  said  failure  of 
the  defendants  and  tbe  continuance  thereof 
to  fumlsb  said  transportation,  according  to 
said  contracts  la  far  In  excess  of  $50,000. 
Tbat  the  plaintiff  Is  and  always  bad  been 
ready  and  willing  and  now  offers,  and  al- 
ways has  offered,  to  specifically  perform 
said  contracts  on  Its  part."*  The  only  answer 
made  by  defendants  was  a  general  demurrer 
to  the  petition.  The  trial  court  overruled 
tbe  demurrer  and  upon  a  trial  on  the  merits 
round  tbe  facts  alleged  In  the  petition  to  be 
true  and  rendered  judgment  In  favor  of 
plaintiff,  decreeing  8i)eclfic  performance  of 
the  contract  in  accordance  with  the  prayer 
of  the  petition. 

Tbe  only  question  presented  by  this  ap- 
peal is  the  correctness  of  the  ruling  of  the 
trial  court  that  tbe  petition  shows  a  good 
cause  of  action.  Appellants'  contention  Is 
that  the  general  demurrer  should  have  been 
sustained  because  the  petition  shows  upon  its 
face  that  the  contract  sought  to  be  enforced 
was  void  and  unenforceable  because  violative 
of  the  provision  of  the  act  of  the  Thirtieth 
Legislature,  approved  March  26,  1907  (Laws 
190T,  p.  93,  c.  42),  and  commonly  designated 
the  "Anti-Pass  Act"  In  tbe  case  before  re- 
ferred to  we  held  that  said  act  was  only  pros- 
pective in  Its  operation,  and  that  it  was  not 
the  intention  of  the  Legislature  tbat  it  should 
BO  operate  as  to  destroy  or  Impair  the  ob- 
ligations of  contracts  lawfully  made  prior 
to  Its  passage.  If  this  construction  of  tbe 
statute  is  sound.  It  follows  that  the  trial 
court  did  not  err  in  overruling  appellants' 
general  demurrer.  We  refer  to  tbe  opinion 
In  the  case  before  mentioned  for  a  fuller 
statement  of  onr  views  t^x)n  tbe  question. 

For  tbe  reason  indicated,  the  judgment 
of  the  trial  court  is  affirmed. 

Affirmed. 


HOUSTON  &  T.  C.  R.  CO.  v.  KALITTA.* 

(Court   of  Civil   Appeals   of   Texas.     Feb.   8. 

1908.    Behearing  Denied  Feb.  27,  1908.) 

Nbw  Tbiai/— Gbotjhdb— Sdfficienot  or  Mo- 
noH. 

A  motion  for  new  trial  "because  the  verdict 
and  judgment  *  *  *  is  contrary  to  the  law 
and  the  evidence,  and  wholly  unsupported  by 
tbe  evidence,"  is  insufficient  to  present  for  re- 
view objections  tbat  the  verdict  and  the  judg- 
ment thereon  were  contrary  to  the  law  and  the 
evidence  in  specific  particulars. 

Appeal  from  District  Court,  Harrla  Coun- 
17:  W.  F.  Hamilton,  Judgcu 
■Writ  ot  error  denied  by  Supreme  Court. 


Personal  injury  action  by  Paul  Ealltta 
against  tbe  Houston  &  Texas  Central  Rail- 
road Company.  From  a  judgment  for  plain- 
tiff, and  from  an  order  denying  a  new  trial, 
defendant  appeals.    AfJrmed. 

Baker,  Botts,  Parker  &  Garwood,  and  Lane, 
Jackson,  Kelley  &  Wolters,  for  appellant. 
Jna  Lovejoy  and  John  W.  Parker,  for  ap- 
pellee. 

McMEANS,  J.  Appellee  sued  appellant  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  received  by  him  while  In  tbe  em- 
ployment of  appellant  in  the  capacity  of  coach 
cleaner.  Appellee  alleged  that  his  duties 
required  him  to  clean  the  coaches  of  the  New 
York,  Texas  &  Mexican  Railway  Company  as 
well  as  those  of  appellant,  and  that  at  tbe 
time  of  the  injury  be  was  at  work  cleaning 
a  passenger  coach  belonging  to  said  New 
York,  Texas  &  Mexican  Railway  Company, 
which,  together  with  a  chair  car,  the  two 
being  coupled  together,  was  standing  on  a 
track  In  appellant's  yard  in  the  city  of  Hous- 
ton, when  a  locomotive  was,  by  defendant's 
servants  and  employes,  without  notice  or 
warning  to  plaintiff,  and  with  great  force  and 
violence,  carelessly  and  negligently  run 
against  tbe  said  chair  car,  and  thereby  im- 
parted a  great  shock  and  jar  to  the  said 
coach  in  which  plaintiff  was,  which  threw  ap- 
pellee over  and  against  an  arm  of  a  seat  in 
said  coach,  causing  same  to  strike  him  with 
great  force  between  the  legs  and  In  the 
groins  and  lower  portion  of  tbe  abdomen  in 
tbe  right  side,  and  Injuring  bim  so  that  he 
was  then  and  there  ruptured,  or  since  became 
ruptured,  on  tbe  right  side  in  consequence 
thereof;  that  said  injuries  were  permanent, 
and  had  caused,  and  would  hereafter  cause, 
him  to  suffer  great  mental  pain  and  physical 
suffering,  etc.  Appellant  answered  by  gen- 
eral denial  aind  by  pleas  of  assumed  risk  and 
contributory  negligence.  Tbe  case  was  sub- 
mitted to  a  juTy,  who  returned  a  verdict  for 
appellee  for  $1,000,  upon  which  a  judgment 
for  said  sum  was  rendered  against  appellant. 
From  an  order  overruling  appellant's  motion 
for  a  new  trial,  this  appeal  was  taken. 

The  evidence,  we  find,  sustains  tbe  allega- 
tions of  the  petition  as  to  the  negligence  of 
appellant's  servants  in  causing  appellee's  in- 
juries, and  we  conclude  from  the  evidence 
tbat  appellee  sustained  Injuries  tn  tbe  amount 
found  by  the  Jury,  and  that  his  Injuries  did 
not  result  from  his  own  negligence,  nor  from 
any  assumed  risk  incident  to  his  employment. 

All  of  appellant's  assignments  save  one 
complain  that  the  court  committed  error  In 
refusing  to  give  certain  special  charges  re- 
quested by  appellant,  or  challenge  tbe  cor- 
rectness of  certain  portions  of  the  court's 
charge.  None  of  them  points  out  reversible 
error.  Tbe  court's  charge,  supplemented  by 
the  special  charges  which  were  given  at  ap- 
pellant's request,  presetited  fully  and  fairly 
the  law  as  applicable  to  tbe  facts  proven,  and 
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required  no  farther  elaboratton.  The  assign* 
ments  are  overruled. 

The  other  assignment  Is  that  the  court  err- 
ed In  overruling  defendant's  motion  for  a 
new  trial,  for  the  reason  that  the  verdict  of 
the  jury  and  the  judgment  of  the  court 
thereon  were  contrary  to  the  law  and  the  evi- 
dence In  certain  specified  particulars.  De- 
fendant, in  Its  motion  for  new  trial  In  the 
court  below,  did  not  in  any  proper  manner 
call  to  the  attention  of  the  court  the  alleged 
insufficiency  of  the  evidence  specified  in  the 
assignment  to  support  the  verdict  and  judg- 
ment, and  therefore  cannot  raise  the  questlom 
here.  The  seventh  ground  of  defendant's  mo- 
tion is  in  the  following  language:  "Because 
the  verdict  and  judgment  In  this  cause  is 
contrary  to  the  law  and  the  evidence,  and 
wholly  unsupported  by  the  evidence  in  this 
case."  Clark  v.  Pearce.  80  Tex.  148, 16  S.  W. 
787;  Degener  v.  0'L«ary.  85  Tex.  171,  10  a 
W.  1004.    The  assignment  is  overruled. 

It  not  appearing  that  any  error  was  com- 
mitted on  the  trial,  the  judgment  of  the  dis- 
trict court  is  affirmed. 

Affirmed* 


MABRY  et  al.  v   KENNEDY.* 

<Coart   of   Civil   Appeals   of  Texas.     Feb    1, 
1008.     Reheariog  Denied  Feb.  27,  1908.) 

1.  HUBBAirn  AHD  WiFB— CoMMUWnr  Pbof- 
«RTT— Desebtiok  bt  Wifb— Cohvetawc*  bt 

Husband. 

By  the  voluntary  abandonment  of  her  hus- 
band, without  any  ]U8t  and  reasonable  canse. 
and  without  the  intention  of  returning  to  him, 
the  wife  forfeits  her  homestead  rights,  and  the 
land  being  community  property,  the  husband, 
after  lucb  abandonment,  has  a  lawful  riKht  to 
incumber  the  same,  and  to  pass  the  fee-simple 
title  thereto. 

SEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
.  25,  Homestead,  I  309.] 

■&.  AppeaI/—Kbvi«w—Peesumptions  — Issues 
IN  LowEB  CoxTBT— Request  pob  Submis- 
sion. 

Sayles'  Ann.  CTv.  St  1897,  art  1331,  pro- 
■vides  in  relation  to  the  submission  of  special  Is- 
'Sues,  that  the  failure  to  sabmit  any  Issues  shall 
not  be  ground  for  reversal  unless  its  submission 
lias  been  requested  in  writing,  and  that  on  ap- 
peal an  issue  not  submitted  and  requested  by  a 
party  shall  be  deemed  as  found  by  the  court  in 
such  manner  as  to  support  the  judgment.  HM, 
that  the  submission  of  the  issue  as  to  whether 
or  not  a  deed  was  in  fact  a  mortgage  not  having 
'been  requested,  and  there  being  evidence  to  sus- 
tain a  finding  that  the  instrument  was  a  deed,  it 
must  be  deemed  that  it  was  resolved  by  the 
trial  court  in  such  a  manner  as  to  support  the 
judgment 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  3,  Appeal  and  Error,  {  3t>T5  ] 

3.  Tbial  —  IwBTBUcnoKS  —  Weight  of  Evi- 
dence. 

On  the  issue  of  whether  a  wife  had  aban- 
doned her  husband  before  a  conveyance  of  com- 
munity property  by  him,  a  charge  "Did  (the 
wife)  or  not  abandon  her  husband  with  the  in- 
tention of  remaining  away  from  him?"  was  not 
upon  the  weight  of  the  evidence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  %  198] 

•Writ  of  error  denied  by  Supreme  Court 


Appeal  from  District  Court,  Harria  Coun- 
ty;  Norman  O.  KIttrell.  Judge. 

Action  by  Gilfred  Mabry  and  another 
against  Mrs.  Lizzie  Kennedy.  From  a  judg- 
ment for  defendant,  plaintiffs  appeaL  Af- 
firmed. 

M.  H.  Broyles,  for  appellants.  C.  B.  &  A. 
E.  Heldingsfelder,  for  appellee. 

McMEANS,  J.  This  suit  was  Instituted 
by  appellants,  Gilfred  Mabry  and  his  wife, 
Ellen,  against  appellee,  Mrs.  Lizzie  Kennedy, 
to  remove,  as  a  cloud  upon  their  title  to 
lots  5  and  6,  block  9,  of  the  T.  T.  Hailey  ad- 
dition to  the  city  of  Houston,  a  deed  execut- 
ed by  the  appellant  Gilfred  Mabry  and  (me 
Georgia  Lenzy,  conveying  said  lots  to  appel- 
lee. Appellants  alleged  that,  at  the  time  of 
and  prior  to  the  execution  of  the  deed,  the 
lots  in  question  vrete  the  community  prop- 
erty of  appellants,  and  constituted  their 
homestead,  and  that  appellant  Ellen  Mabry 
did  not  join  In  the  execution  of  said  deed. 
It  was  further  alleged  that  the  conveyance 
while  in  the  form  of  a  deed  was  Intended 
only  as  a  mortgage  for  the  security  of  a 
debt  then  owing  by  Gilfred  Mabry  to  ap- 
pellee. The  case  was  submitted  to  a  jury  on 
special  Issues,  the  only  question  presented 
for  their  determination  being  whether  or 
not  an;>ellant  Ellen  Mabry  had  abandoned 
her  husband  with  the  intention  of  remain- 
ing away  from  him ;  and,  the  answer  of  the 
jury  being  in  the  affirmative,  the  court  ren- 
dered judgment  thereon  for  appellee  for  the 
lots  In  controversy. 

The  evidence  justifies  the  following  con- 
clusions of  fact:  Appellants  were  married 
in  1871  and  have  never  been  divorced.  About 
the  year  1879  they  purchased  the  lots  in 
question,  and  shortly  afterwards  Improved 
the  same  by  building  a  bouse  thereon,  and 
resided  on  and  used  same  as  their  home- 
stead until  about  16  or  17  years  before  the 
trial  of  the  case,  when,  without  any  suffi- 
cient reason  or  justification,  the  said  Ellen 
abandoned  her  husband  with  intention  of 
permanently  remaining  away  from  him,  and 
did  remain  away  from  him  until  about  one 
month  before  this  suit  was  filed;  that  during 
the  time,  or  at  least  the  greater  part  of  the 
time  she  remained  away  from  her  husband, 
she  lived  with,  and  as  the  wife  of,  another 
man,  and  bore  him  children.  Prior  to  De- 
cember 11,  1899,  Gilfred  Mabry  was  Indebted 
for  taxes  due  on  the  lots  in  question,  and 
a  suit  had  been  filed  against  him  in  the  dis- 
trict court  of  Harris  county  for  the  amount 
thereof  and  to  foreclose  a  tax  lien  on  the 
lots,  and,  in  order  to  obtain  money  to  dis- 
charge such  taxes,  he  on  said  date,  joined 
by  his  daughter,  Georgia  Lenzy,  sold  the  lots 
In  question  to  appellee  for  the  consideration 
of  $200  in  cash  then  paid.  During  the  nego- 
tiations leading  up  to  the  sale,  Gilfred  Mabry 
represented  to  appellee  that  be  had  no  wife, 
and  this  representation  appellee  believed  to 
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be  tme.  Bllen  Mabry  did  not  know  of  the 
execution  «nd  dellveir  of  tbe  deed  until 
abont  the  time  of  or  Bbortly  before  her  re- 
turn to  her  husband.  By  the  voluntary  aban- 
donment of  her  husband,  without  any  just 
and  reasonable  cause,  and  without  the  Inten- 
tion of  returning  to  blm,  Ellen  Mabry  there- 
by forfeited  her  homestead  rights  In  the  lots 
(Sears  t.  Sears,  4K  Tex.  569;  Newland  t. 
Howland,  45  Tex.  689;  Hector  t.  Knox,  63 
Tex.  613;  Cockrell  v.  Curtis,  88  Tex.  105,  18 
S.  W.  436) ;  and  the  lots  being  community 
property,  Gllfred  Mabry,  after  baring  been  so' 
abandoned  by  his  wife,  and  after  she,  by 
such  abandonment,  had  forfeited  her  home- 
stead rights  therein,  had  a  lawful  right  to 
Incumber  the  same  (Lacy  t.  Rollins,  74  Tex. 
566,  12  S.  W.  314;  Smith  t.  Von  Hutton,  75 
Tex.  625,  18  S.  W.  18;  Bateman  ▼.  Pool,  84 
Tex.  40B,  19  S.  W.  552;  Watts  ▼.  Miller,  76 
Tex.  13,  13  8.  W.  16) ;  and  It  logically  fol- 
lows he  had  the  right,  by  his  deed,  to  pass  the 
ffee-atmple  title  thereto  to  appellee. 

Appellants  complain  that  the  court  should 
bave  submitted  to  the  Jury  the  issue  as  to 
whether  or  not  the  deed  executed  by  Gll- 
fred Mabry  and  Georgia  Lenzy  to  appellee 
was  In  fact  a  mortgage,  and  their  first  as- 
sl^ment  of  error  Is  based  upon  the  failure 
of  the  court  to  submit  such  Issue.  It  does  not 
appear  from  the  record  that  the  submission 
of  such  issue  was  requested  In  writing  by 
tbe  appellants.  Article  1331,  Sayles'  Ami. 
Civ.  St  1897,  provides  in  part:  "•  •  • 
It  shall  be  the  duty  of  the  court  when  It 
submits  a  case  to  the  jury  upon  special  Is- 
sues to  submit  all  the  Issues  made  by  the 
pleadings.  But  tbe  failure  to  submit  any 
Issue  sball  not  be  deemed  a  ground  for  tbe 
reversal  of  tbe  judgment  upon  appeal  or  writ 
of  error  unless  Its  submission  has  been  re- 
quested In  writing  by  tbe  party  complaining 
of  tbe  judgment  Upon  appeal  or  writ  of  er- 
ror, an  Issue  not  submitted  and  requested  by 
a  pnrty  to  tbe  cause,  shall  be  deemed  as 
found  by  the  court  In  such  manner  as  to  sup- 
port the  judgment;  provided  there  be  evi- 
dence to  sustain  such  a  finding."  The  law 
makes  It  the  duty  of  the  trial  court  to  sub- 
mit all  Issues  raised  by  the  pleadings,  and 
the  Issue  as  to  whether  tbe  conveyance  was 
in  fact  a  mortgage  should  have  been  submit- 
ted. But  having  failed  to  submit  the  Issue, 
and  tbe  appellants  having  failed  to  request 
In  writing  Us  submission,  and  there  being 
evidence  to  sustain  the  finding  that  the  In- 
strument was  a  deed,  and  as  such  passed  the 
title  to  appellee,  it  must  be  deemed  that  tbe 
Issue  was  resolved  by  the  trial  court  In  such 
a  manner  as  to  support  the  judgment.  Oot- 
ton  Oil  Co.  V.  Wallace,  28  Tex.  Civ.  A^).  12, 
54  S.  W.  641. 

Appellants'  second  assignment  of  error  Is 
to  the  effect  that  the  charge  of  tbe  court 
was  upon  the  weight  of  the  evidence.  In  that 
It  declared  that  Ellen  Mabry  had  abandoned 
her  husband.  The  language  of  the  charge 
complained  of  Is:  "Did  Ellen  Mabry  or  not 

1088.W.-12 


abandon  ber  husband  with  tbe  intention  of 
remaining  away  from  him?"  The  assign- 
ment is  without  merit  and  Is  overruled. 

We  have  examined  the  other  assignments 
of  error  presented  by  appellants,  and  are  of 
the  opinion  that  no  reversible  error  Is  shown 
In  any  of  them.  The  judgment  of  the  lower 
.court  Is  affirmed. 

Affirmed. 


BOWDBN  V.  PATTERSON. 

(Court   of  Civil   Appeals  of   Texas.     Feb.   26. 
1908.) 

Appeal  —  Dixat  ih  FrLiNO  Bbiets  —  Dis- 

KI.SSAL. 

Rev.  St  1893,  art.  1417,  provides  that  .not 
less  than  five  days  before  the  filing  of  the  tran- 
script in  the  Court  of  Civil  Appeals  appellant 
shall  file  with  the  district  court  a  copy  of  his 
brief,  and  that  within  20  days  from  the  receipt 
of  notice  of  such  filing  appellee  shall  file  with 
such  court  a  copy  of  his  brief.  Appellant,  hav- 
ing perfected  his  appeal,  filed  his  transcript  in 
the  Court  of  Civil  Appeals  on  July  24,  1907. 
He  filed  no  brief  in  the  court  below,  nor  was 
such  filing  waived  by  appellee.  On  February  15, 
1908,  appellee  moved  to  dismiss  the  appeal,  and 
on  that  day  appellant  filed  copies  of  his  brief 
with  the  Court  of  Civil  Appeals.  Held  that,  in 
the  absence  of  excuse,  the  appeal  must  l>e  dis- 
missed. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  |  3108.] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;  J.  M.  Ooggln,  Judge. 

Action  between  R.  V.  Bowden  and  Millard 
Patterson.  From  a  judgment  for  Millard 
Patterson,  R.  V.  Bowden  appeals.  Appeal 
dismissed. 

R.  V.  Bowden,  In  pro.  per. 

NEILL,  J.  The  judgment  appealed  from 
was  rendered  on  March  4,  1907.  The  order 
overruling  motion  for  new  trial  was  entered 
April  17,  1907.  The  appeal  or  cost  bond  of 
appellant  was  filed  May  4,  1907.  The  tran- 
script of  the  record  was  applied  for  by  ap- 
pellant on  the  day  the  appeal  bond  was  filed 
and  delivered  to  blm  by  the  clerk  of  the  dis- 
trict court  on  July  8,  1907,  and  was  filed  In 
this  court  on  July  24,  1907.  No  brief  of  ap- 
pellant was  ever  filed  In  tbe  court  below, 
nor  was  the  failure  to  file  It  there  waived  by 
the  appellee.  On  February  15,  1908,  a  mo- 
tion was  filed  by  the  appellee  to  dismiss  the 
appeal  upon  the  ground  that  the  appellant 
had  failed  to  prosecute  It  by  filing  brief  Id 
the  court  below  within  the  time  prescribed 
by  statute  and  the  rules  of  this  court.  Up- 
on the  same  day  the  motion  to  dismiss  was 
filed  copies  of  appellant's  brief  were  filed 
here;  and  the  case  was  set  for  submission 
on  February  19,  1908.  The  case  is  now  be- 
fore us  upon  appellee's  motion  to  dismiss  the 
appeal. 

Article  1417,  Rev.  St  1895,  is  as  follows: 
"Not  less  than  five  days  before  the  time  of 
filing  of  the  transcript  In  tbe  Court  of  Civil 
Appeals  the  appellant  or  plaintiff  la  error 
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■hall  file  with  the  derk  of  the  district  court 
a  copy  of  his  brief,  which  shall  be  by  the 
cleric  deposited  with  the  papers  of  the  canse, 
with  the  date  of  filing  Indorsed  thereon,  and 
the  derk  sliall  forthwith  give  notice  to  the 
appellee  or  defendant  in  error,  or  his  attor- 
ney of  record,  of  the  filing  of  such  brief,  and 
that  in  twenty  days  after  such  notice  the  ap-. 
pellee  or  defendant  in  error  shall  file  a  copy 
of  hla  brief  with  the  clerk  of  said  court  be- 
low, and  with  the  clerk  of  the  Court  of  Civil 
Appeals  four  copies."  The  foregoing  state- 
ment shows  an  absolute  disregard  on  the  part 
of  appellant  of  the  provisions  of  the  statute 
quoted,  and  we  do  not  think  he  has  shown 
any  reason  for  disregarding  them.  It  there- 
fore becomes  our  duty  to  grant  appellee's 
motion  and  dismiss  tills  appeal.  Hunt  ▼. 
Glasscock,  27  Tex.  av.  App.  822,  65  S.  W. 
209;  Nigro  v.  Hodges  (Tex.  Olv.  App.)  85 
8.  W.  1169 ;  S.  A.  &  A.  P.  By.  v.  Brock,  85 
Tex.  av.  App.  155,  77  S.  W.  763;  G.,  C  & 
8.  B.  Co.  T.  Hall,  82  Tex.  Civ.  App.  476,  74 
S.  W.  778;  Harris  v.  Bryson,  31  Tex.  Olv. 
App.  514,  73  S.  W.  548 ;  Booher  v.  Anderson, 
85  Tex.  Civ.  App.  438,  80  S.  W.  885. 
Dismissed. 


JACKSON  et  al.  v.  TONAHILL  et  aL* 

(Court  of  cavil  Appeals  of  Texas.    Feb.  8^  1006. 
Rehearing  Denied  Feb.  27,  1908.) 

1.  Appkai.  —  AasiONKKRTB  Or  Ebbob— Staik- 
iMNT— SumcncHCT. 

An  assignment  of  error  not  sapnorted  by  a 
sufficient  statement  will  not  be  considered  by  an 
appellate  court,  and  where  the  statement  fails 
to  show  wlmt  objection  was  made  to  the  in- 
troduction of  certain  oral  testimony  as  to  the 
contents  of  a  letter,  and  does  not  refer  to  any 
bill  of  exceptions  or  any  pa^e  of  the  record  from 
which  any  objection  or  ruimg  can  be  ascertain- 
ed, it  is  insufficient 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  f  8000.] 

2.  Tbispass  to  Tbt  Titlb— Bvidbncb— Srnn- 
oiENCT  —  Dblivebt  of  Deed  —  Pabtieb  to 
Quitclaim  Deed. 

Evidence  in  trespass  to  try  title  held  suffi- 
cient to  sustain  findings  tliat  a  certain  deed  was 
signed  and  delivered  to  plaintiff's  ancestor  at  a 
certain  time,  and  that  a  quitclaim  deed  by  the 
same  grantor  to  defendant  was  made  to  ratify 
die  deed  to  plaintiff's  ancestor. 

8.  Deeds  —  CoNSTBtronon  —  Oonitbiiatobt 

Deeds— EFTECi^EqxnTABLE  Obantee. 
n.,  the  owner  of  an  interest  in  certain  land, 
signed  a  deed  therefor,  and  received  from  the 
grantee,  plaintiS's  ancestor,  the  proper  propor- 
tion of  tne  money  consideration  recited  in  the 
deed,  wliich  was  not  acknowledged  by  H.  Sub- 
sequently defendant  caused  H.  to  be  notified  that 
the  deed  had  not  been  acknowledged,  and  that 
defendant  was  the  owner  of  tlie  land  in  ques- 
tion, and  requested  H.  to  execute  a  quitclaim 
deed.  The  quitclaim  deed  was  made  to  defend- 
ant as  requested,  but  there  was  no  consideration 
therefor  other  than  the  cost  of  acknowledgment. 
Held,  tliat  the  effect  of  the  qoitciaim  deed  was 
to  ratify  the  deed  previously  made  to  plaintiff's 
ancestor,  and  vested  title  to  the  land  in  plaintiffs. 

Appeal    from    District    Court,    Anderson 
County;    John  J.  Word,  Special  Judge. 
Tre^ass  to  try  title  by  Fannie  B.  Tona- 

*Wrlt  ot  error  denied  by  Supreme  Court. 


hill  and  others  against  Sam  O.  Jackson  and 
others.  From  a  Judgment  for  plaintiffs,  de- 
fendants appeal.    Affirmed. 

Gregg  ft  Brown,  tar  appellants.  Thos.  B. 
Greenwood,  for  appellees. 

PLEASANTS,  a  J.  This  Is  an  action  of 
trespass  to  try  title  brought  by  appellees 
against  appellants.  The  land  in  contro- 
versy is  a  part  of  a  tract  of  109%  acres  on 
the  Dickerson  Parker  survey  in  Anderson 
county.  The  case  was  tried  in  the  court  tie- 
low  without  a  Jury,  and  Judgment  rendered 
in  favor  of  plaintiffs.  The  following  are 
the  findings  of  fact  and  condusliHa  of  law 
filed  by  the  trial  court: 

nndlDgs  of  Fact 

"First  On  January  29,  1869,  John  Holmes 
was  the  owner  of  109%  acres  of  the  Dicker- 
son  Parker  surv^,  which  Includes  the  land 
sued  for,  being  a  tract  of  land  of  atioat  IS 
or  20  acres,  and  also  of  191  acres  adjacent 
land  upon  the  Joseph  Jordan  league,  both 
tracts  treated  as  one  farm. 

"Second.  On  January  29,  1869,  John 
Holmes  conveyed  both  said  109%  and  191 
acre  tracts  of  land  In  one  deed  to  bis  son 
Geo.  L.  Holmes  and  his  daughter  Mary  L. 
Hooker,  wife  of  John  Hooker,  share  and 
share  alike.  In  consideration  of  love  and  af- 
fection. 

"Third.  On  February  14,  1872,  Geo.  L. 
Holmes,  M.  L.  Hooker,  and  her  husband, 
Jno.  M.  Hooker,  signed  and  delivered  a  deed 
to  Emsley  Gamer,  for  the  recited  considera- 
tion of  $1,200  cash  in  gold  to  the  109%  acres 
of  the  Dickerson  Parker  survey,  and  to  the 
191  acres  of  the  Joseph  Jordan  surv^.  This 
deed  was  signed  by  Geo.  L.  Holmes,  Mary  ti. 
Hooker,  and  John  M.  Hooker,  and  was  also 
signed  by  Wm.  Holmes  and  J.  P.  Gamer  as 
attesting  witnesses.  On  February  14,  1872, 
the  deed  was  properly  proven  op  for  registra- 
tion by  the  attesting  witness,  J.  P.  Gamer, 
and  It  was  recorded  on  February  14,  1872, 
In  the  deed  records  of  Anderson  county,  Tex. 
This  deed  was  never  acknowledged  by  either 
Mary  L.  Hooker  or  John  M.  Hooker. 

"Fourth.  In  the  faU  of  1886  Emsley  Gar- 
ner d^arted  this  life,  leaving  a  will,  under 
which  the  land  sued  for  was  devised  to  Mar- 
garet Belle  Dye  and  Charles  R.  Gamer. 
Tills  will  was  probated  on  January  1£,  1886, 
by  order  of  the  county  court  of  Anderson 
county,  Tex.,  and  this  order  having  been  ap- 
pealed from  the  will  was  again  admitted  to 
probate  by  order  of  the  district  court  of 
Anderson  county,  Tex.,  entered  January  14, 
1887.  By  the  terms  of  said  will  Emsley  Gar- 
ner disposed  of  all  of  the  two  tracts  of  land 
described  in  deed  from  Geo.  L.  Holmes,  J. 
M.  Hooker,  and  wife  to  him  that  he  had  not 
disposed  of  prior  to  his  death. 

"Fiftli.  The  will  of  Emsley  Gamer  was 
contested  by  J.  P.  Gamer  and  others,  and 
J.  P.  Garner  and  others  also  instituted  a 
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«nlt  for  the  partition  of  certain  property 
alleged  to  belong  to  the  community  estate 
of  EDaaley  Garner  and  his  deceased  wife, 
Melissa  Gamer,  who  was  their  mother.  This 
contest  and  suit  was  determined  by  a  judg- 
ment of  the  district  court  of  Anderson  coun- 
ty, Tex.,  rendered  at  Its  November  term, 
1^36,  whereby  there  was  adjudged  to  J.  P. 
Gamer  the  161,2  acres  of  land  which  is  fully 
described  In  plaintiffs'  first  amended  original 
petition,  and  whereby  the  land  sued  for  was 
expressly  adjudged  to  Margaret  Belle  Dye 
and  G.  R.  Gamer.  The  land  sued  for  was 
not  spedflcally  described  in  the  judgment 
awarding  same  to  Margaret  Belle  Dye  and 
0.  B.  Gamer,  but  the  Judgment  of  the  court 
adjudged  to  them  all  of  the  land  not  award- 
ed to  other  parties,  and  the  land  sued  for 
was  not  awarded  to  any  one  else.  This  Judg- 
ment recited  that  the  161.2  acres  was  adr 
Judged  to  J.  P.  Gamer,  because  It  biad  been 
conv^ed  to  bim  by  his  father,  Emsley  Gai^ 
ner,  as  an  advancement,  during  the  lifetime 
of  his  mother,  Melissa  Gamer,  who  Is  shown 
by  the  recitals  of  the  Judgment  to  bare  died 
Xovember  18,  1883. 

"Sixth.  On  December  10,  1887,  J.  P.  Gar- 
ner conveyed  to  defendant  Sam  Q.  Jackson 
the  161.2  acres  of  land  fully  described  in 
plaintiffs'  first-amended  original  petition,  by 
g^ieral  warranty  deed,  for  a  recited  con- 
sideration of  $807. 

"Seventh.  Neither  Mary  Li,  Hooker  nor 
John  H.  Hooker  ever  claimed  any  title  to 
any  of  the  land  described  In  the  deed  to  Em- 
tiey  Gamer,  of  date  February  14,  1872,  sub- 
sequent to  that  date,  and  J.  P.  Garner  has 
never  claimed  any  part  of  the  land  sued  for. 

"Eighth.  About  three  years  ago  the  de- 
fendant Sam  O.  Jackson  had  a  conversation 
wltb  a  brother  of  J.  P.  Garner  named  Sam 
Gamer,  in  which  Sam  Garner  stated  that  the 
land  was  a  vacant  strip  belonging  to  no  one, 
and  he  believed  that  any  man  who  would 
fence  the  land  sued  for  could  hold  it;  and, 
acting  upon  this  suggestion,  without  other 
claim  of  right,  the  defendant  Sam  G.  Jack- 
son took  possession  of  the  land  sued  for, 
amstmcting  a  wire  fence  around  it 

"Ninth.  Some  years  ago  in  a  partition  be- 
tween Margaret  Belle  Dye  and  husband  and 
C  B.  Garner  the  land  sued  for  was  allotted 
by  agreement  to  C.  B.  Gamer.  Prior  to  the 
institntlon  of  this  suit,  G.  B.  Garner  died, 
leaving  Mrs.  Fannie  B.  Tonahlll,  his  widow, 
and  Virgil  T.  Garner  and  John  Garner,  his 
children,  as  the  sole  heirs  to  his  estate,  and 
on  January  16, 1906,  Margaret  Belle  Dye  and 
husband  released  onto  Virgil  Gamer  and 
John  Gamer  all  of  her  Interest  and  claim  in 
tlie  land  sued  for. 

'rrenth.  On  AprU  16.  1906,  the  plaintiffs 
institnted  this  suit,  and  the  defendants  em- 
ployed Messrs.  Gregg  &  Brown  as  attorneys 
to  defend  same.  About  August  11,  1906,  Mr. 
Brown,  of  the  firm  of  Gregg  &  Brown,  acting 
at  the  Instance  and  in  behalf  of  the  defend- 
ant Sam  G^  Jackson,  drew  up  a  quitclaim 


deed  from  John  M.  Hooker  and  Mary  !<. 
Hooker  to  Sam  G.  Jackson  of  their  right  and 
title  and  Interest  In  and  to  the  109^  acres 
of  the  Parker  survey.  This  quitclaim  deed 
recites  a  consideration  of  $5  cash  in  band 
paid.  The  deed  was  transmitted  to  Mrs. 
Hooker,  who  resides  in  Wise  county,  by  mail, 
accompanied  by  a  letter  from  Mr.  Brown,  as 
attorney  for  defendant  Sam  G.  Jackson,  stat- 
ing that  on  February  14,  1872,  Mrs.  Hooker 
and  husband  had  executed  a  deed  to  Emsley 
Gamer  to  the  109Vi  acres  of  Dickerson  Par- 
ker surv^,  and  that  Sam  G.  Jackson  was 
now  the  owner  of  the  land,  and  that  Mr.  and 
Mrs.  Hooker  had  never  acknowledged  the 
deed  to  Emsley  Garn«r,  and  that  they  were 
requested  to  sign  and  acknowledge  the  deed 
inclosed  to  Jackson  to  the  109^  acres.  In 
response  to  this  request  Mr.  and  Mrs.  Hook- 
er signed  and  acknowledged  the  quitclaim 
deed  to  Sam  G.  Jackson  to  the  109%  acres. 
Sam  Jackson  paid  nothing  as  the  considera- 
tion for  this  deed  save  and  except  the  cost 
of  acknowledgments,  to  wit,  $1.60.  The  only 
consideration  received  by  Mr.  and  Mrs. 
Hooker  for  their  half  Interest  in  the  109V& 
acres  of  land  and  in  the  191  acres  of  land 
came  from  the  $1,200  In  gold  paid  by  Emsley 
Garner  at  the  date  of  the  attempted  con- 
v«yance  to  him.  I  find  that  the  quitclaim 
deed  was  executed  by  Mrs.  Hooker  and  hus- 
band fbr  the  purpose  of  ratlfyUig  and  cor- 
recting the  deed  formerly  signed  by  them." 

Conclusions  of  Law. 

"First.  The  plaintiffs  were  the  owners  of 
the  undivided  half  Interest  in  the  land  for- 
merly belonging  to  Geo.  L.  Holmes  at  the 
date  of  the  institution  of  this  suit  The  con- 
veyance from  Mary  L.  Hooker  and  husband  to 
Sam  G.  Jackson  conveyed  the  legal  title  to 
an  undivided  one-half  interest  in  the  land 
sued  for  to  Sam  G.  Jackson;  but  this  deed 
conveyed  a  superior  equitable  title  to  such 
undivided  half  interest  to  plaintiffs.  The  le- 
gal effect  of  the  deed  from  Mrs.  Hooker  and 
husband  to  Jackson  Is  exactly  the  same  as 
though  Mrs.  Hooker  and  husband  bad  exe- 
cuted a  deed  formally  confirming  the  title 
which  she  undertook  to  convey  to  Emsley 
Gamer.  That  was  the  only  purpose  and  ob- 
ject of  the  deed  to  Jackson,  and  it  cannot  be 
properly  given  any  other  effect" 

We  adopt  these  fact  findings  as  our  con- 
clusions of  fact 

The  first  assignment  of  error  presented  in 
appellants'  brief,  with  its  accompanying  prop- 
ositions and  statement  is  as  follows: 

"The  court  erred  In  admitting  in  evidence, 
over  defendants'  objection,  verbal  testimony 
of  the  contents  of  the  letter  written  to  Jno. 
BL  Hooker  and  wife  by  P.  W.  Brown  re* 
questing  the  execution  of  the  quitclaim  deed 
to  Sam  G.  Jackson  to  109%  acres  of  the 
Parker  survey,  as  shown  by  bill  of  exceptions 
No.  2. 

First  Proposition:    "The  original  letter  It- 
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self  is  the  best  evidence  of  its  contents ;  and 
before  secondary  evidence  of  the  contents  of 
the  letter  will  be  admitted  It  must  be  proved 
that  the  letter  Is  lost  or  destroyed,  or  Is  be- 
yond the  Jurisdiction  of  the  court." 

Second  Proposition:  "Until  It  has  been 
shown  that  a  letter  is  lost,  destroyed,  or 
beyond  the  Jurisdiction  of  the  court,  verbal 
proof  of  Its  contents  is  not  admissible." 

Statement:  "P.  W.  Brown,  one  of  the  at- 
torneys of  the  defendants  Jacksons,  testi- 
fied that  after  his  firm  had  been  employed 
In  this  case  he  wrote  a  letter  to  Jno.  M.  Hook- 
er and  his  wife  stating  that  In  examining 
the  title  to  the  lOOVi  acres  of  the  Dlckerson 
Parker  survey  he  found  that  years  ago  they 
had  signed  a  deed  to  land.  Including  this 
tract;  that  Mrs.  Hooker  had  never  acknowl- 
edged the  deed;  that  Sam  6.  Jackson  was 
now  the  owner  of  the  109V^-acre  tract,  and.  In 
order  to  perfect  his  title,  requested  Jno.  M. 
Hooker  and  wife,  Mary  li.  Hooker,  to  execute 
the  following  quitclaim  deed,  as  inclosed 
without  signatures  and  acknowledgments." 

This  statement  is  InsufiScient  to  require  a 
consideration  of  the  assignment.  In  that  it 
falls  to  show  what  objection  was  made  to  the 
introduction  of  the  evidence,  or  what  ruling 
was  made  by  the  court  upon  such  objection, 
and  does  not  refer  to  any  bill  of  exceptions 
or  any  page  of  the  record  from  which  this 
court  can  ascertain  what  objection  was  made 
to  the  evidence,  or  what  ruling  was  made  by 
the  trial  court  It  Is  well  settled  that  an  as- 
signment not  supported  by  a  sufficient  state- 
ment should  not  be  considered  by  an  appellate 
court,  and  it  Is  clear  that  the  statement  In 
question  is  Insufficient  under  the  rules  pre- 
scribing the  manner  in  which  cases  should  be 
presented  on  appeal.  Rule  31  for  Courts  of 
Civil  Appeals,  94  Tex.  660.  67  S.  W.  xvl; 
Westlnghouse  v.  Troell,  30  Tex.  Civ.  App.  200, 
70  S.  W.  324;  Railway  Co.  v.  Lee,  32  Tex. 
Civ.  App.  23,  74  S.  W.  345,  7  Tex.  Ct.  Rep.  40. 

The  second  and  third  assignments  present- 
ed in  appellants'  brief  assail  the  findings  of 
the  trial  court  that  Mrs.  Hooker  signed  and 
delivered  to  Emsley  Gamer  a  deed  to  the 
land  In  controversy  on  February  14, 1872,  and 
that  the  quitclaim  deed  executed  by  Mrs. 
Hooker  and  husband  to  appellant  was  made 
for  the  purpose  of  ratifying  the  deed  to  Em- 
sley Garner  of  February  14,  1872.  We  think 
both  of  these  findings  are  amply  supported  by 
the  evidence.  The  testimony  of  Mr.  Brown 
shows  that  the  sole  consideration  for  the  exe- 
cution of  the  quitclaim  deed  to  appellant 
was  the  fact  that  Mrs.  Hooker  and  her  hus- 
band bad  previously  sold  and  conveyed  the 
land  to  Emsley  Gamer,  and  received  the 
consideration  therefor,  but  had  failed  to  prop- 
erly a(^nowledge  the  deed.  The  execution  by 
Mrs.  Hooker  of  the  quitclaim  deed  for  no 
other  consideration  than  that  stated  by  Mr. 
Brown,  who  testified  with  perfect  candor,  and 
without  the  least  evasion,  was  an  admission 
by  her  that  she  had  previously  sold  the  land 
to  Garner  and  signed  and  delivered  a  deed 


therefor,  and  the  trial  court  properly  so 
found,  and  no  other  conclusion  could  have 
been  reached  from  this  testimony  than  that 
the  deed  to  appellant  was  intended  as  a 
ratification  of  the  previous  deed  to  Gamer. 

The  next  assignment  complains  of  the  find- 
ing of  the  trial  court  that  appellees  were  the 
owners  of  an  undivided  one-half  of  the  land 
under  the  deed  from  Geo.  L.  Holmes  and  Mrs. 
Uocket  and  husband.  The  contention  under 
this  assignment  is  that  only  the  one-half  In- 
terest of  Geo.  L.  Holmes  passed  to  Gamer 
under  this  deed,  and  Gamer  having  appropri- 
ated more  than  one-half  of  the  land  by  his 
sale  and  conveyance  thereof,  his  heirs  would 
have  no  Interest  In  the  remaining  one-half 
which  belonged  to  Mrs.  Hooker.  It  is  on- 
necessary  to  pass  upon  this  issue,  in  view 
of  our  conclusion  that  the  quitclaim  deed 
from  Mrs.  Hooker  to  appellant  Inured  to  the 
benefit  of  appellees.  If  we  are  right  in  this 
conclusion.  It  is  immaterial  whether  at  the 
time  of  the  execution  of  said  deed  Mrs.  Hook- 
er owned  the  whole  or  only  one-half  of  the 
land,  since  her  title  to  whatever  portion  of 
the  land  she  owned  passed  by  said  deed  to  ap- 
pellees. 

The  remaining  assignments  complain  of  the 
trial  court's  conclusion  of  law  that  the  effect 
of  the  quitclaim  deed  from  Mrs.  Hooker  vraa 
to  ratify  the  deed  previously  made  to  Emsley 
Garner  and  vest  title  to  the  land  in  appel- 
lees. The  evidence  shows  that  the  only  con- 
sideration for  the  execution  by  Mrs.  Hooljer 
of  the  quitclaim  deed  to  appellant  was  the 
payment  to  her  by  appellees'  ancestor  of  her 
portion  of  the  purchase  money  recited  as  the 
consideration  in  the  deed  which  she  had  pre- 
viously signed  and  delivered,  but  had  failed 
to  properly  acknowledge.  We  can  see  no  dis- 
tinction in  principle  between  a  case  of  this 
kind  and  one  In  which  land  Is  purchased  by 
one  person  with  the  money  of  another.  In 
such  case  a  resulting  or  constructive  trusi 
will  be  declared,  and  the  party  who  takes  the 
title  will  hold  It  In  trust  for  the  one  whose 
money  paid  the  consideration,  and  this  with- 
out regard  to  the  question  of  whether  there 
was  any  agreement  between  the  parties  thai 
one  would  purchase  for  the  benefit  of  the 
other.  Kempner  v.  Rosenthal,  81  Tex.  13, 
16  8.  W.  639;  Matador  Land  ft  Cattle  Co.  ▼. 
Cooper  (Tex.  Olv.  App.)  87  8.  W.  237. 

We  find  no  error  In  the  record,  and  the 
Judgment  of  the  court  below  iB  therefore  af- 
firmed. 

Affirmed. 

McMBANS,  3^  not  sitting. 


WALLIS,  LANDES  &  CO.  v.  DEHART  et  al, 

(Court  of  Civil  Appeals  of  Texas.     Feb.  27, 
1908.) 

1.  Tbkspass  to  Tkt  Title  —  DnatcnoN   oi 
Verdict 

Where,   in  trespass  to  try  title,  plaintlflfs 
had  an  equitabla  title  to  aa  undivided  half  !» 
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terat  in  the  land,  and  by  force'  of  the  deeds 
under  which  defendants  claimed  they  had  the 
l«cal  title  to  all  of  the  land,  and  plaintiffs'  right 
to  recover  depended  on  whether  defendants  or 
thos*  through  whom  tliey  deraigned  title  were 
bona  fide  pardiasen  for  value,  the  court  prop* 
erijr  declined  to  direct  a  verdict  for  defendants. 

2.  Sams— Notice — BtniDEn  op  Pboof. 

Where,  in  trespass  to  try  title,  plaintifEs 
claimed  an  equitable  interest  as  heirs  of  a  de- 
ceased member  of  a  community,  as  against  de- 
fendants' legal  title  the  burden  was  on  plaintiffs 
to  show  that  defendants  could  not  claim  as  bona 
fide  purchasers  either  in  their  own  right  or  in 
the  nght  of  the  grantor. 

3.  Vkmdob  and  Pobcbaber— Bora  Fidk  Pub- 
chaseb — notick. 

While  notice  of  an  outstanding  equity  can 
be  shown  by  circumstances,  the  circumstances 
must  be  of  such  a  character  as  to  point  with 
some  probative  force  to  the  existence  of  the 
equity. 

lEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  |  610.] 

4.  Husband  awd  Wife — ComiuNiTY  Pboper- 
IT— Sale  bt  Subvivob. 

Where  defendants  took  title  from  the  sur- 
▼iving  member  of  a  community  under  a  deed  pur- 
porting to  convey  the  entire  title  without  notice 
of  the  equitable  interest  of  the  heirs  of  the  de- 
ceased member  of  a  community,  defendants  ac-' 
quired  the  entire  title  as  against  such  heirs. 

Appeal  from  District  Court,  Newton  Coun- 
ty; W.  B.  Powell,  Judge. 

Trespass  to  try  title  by  J.  D.  Debart  and 
others  against  Wallis,  Landes  &  Co.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Reversed  and  rendered. 

'  E.  A.  Hawkins,  T.  J.  Beaty,  and  H.  C. 
Howell,  for  appellants.  3.  R.  West,  for  ap- 
pellees. 

WILLSON,  C.  J.  This  was  a  suit  of  tres- 
pass to  try  title,  brought  by  appellees,  heirs 
of  M.  G.  Debart,  deceased,  by  their  petition 
In  statutory  form,  filed  October  4,  1004, 
against  appellants,  to  recover  a  one-half  un- 
divided Interest  in  270  acres  of  land  In  New- 
ton county.  From  a  Judgment  in  favor  of 
appellees,  rendered  March  19,  1907,  appel- 
hinta  prosecute  this  appeal.  Appellants'  an- 
swer to  the  petition  was  a  general  denial 
and  a  plea  of  not  guilty.  It  was  agreed  that 
Ik  D.  Sanders  was  the  common  source  of 
title.  By  a  deed  dated  January  12,  1847,  he 
conveyed  the  land  to  John  Dehart  While 
flie  evldoice  In  the  record  to  show  It  is  not 
satisfactory,  the  Jury  found,  and.  In  defer- 
ence to  their  finding,  we  find  that  said  De- 
bart and  M.  G.  Debart  were  then  husband 
and  wife,  and  as  such  resided  on  the  land 
from  about  1852  to  about  1863,  wben  Mrs. 
Dehart  died.  After  the  death  of  bis  wife 
Dehart  continued  to  reside  on  the  land  until 
December  5,  1867,  when,  joined  by  his  sec- 
ond wife,  Nardssa,  whom  he  had  In  the 
meantime  (about  1866)  married,  by  a  deed 
of  that  date,  he  conveyed  the  land  to  John 
T.  Stark  as  administrator  of  the  estate  of 
Wffl.  M.  Blewett.  In  a  partition  of  the  Blew- 
•tt  estate  made  In  1884,  the  land  was  allotted 
to  A.  A.  Snell,  who,  by  a  deed  with  covenants 
of  general  warranty,  dated  October  31,  1887, 


conveyed  same  to  E.  A.  Scale,  who,  by  a 
deed  with  like  covenants,  dated  December 
17,  1889,  conveyed  same  to  appellants. 

By  their  first  assignment  of  error  appel- 
lants complain  of  the  action  of  the  court  in 
refusing  as  requested  by  them  to  peremptor- 
ily Instruct  the  Jury  to  return  a  verdict  in 
their  favor.  The  land  was  a  part  of  the  com- 
munity estate  between  John  Dehart  and  bis 
wife  M.  C.  Dehart.  The  one-half  nndlvidrd 
interest  owned  by  the  latter  at  the  date  of 
her  death  passed  to  appellees — her  children 
and  grandchildren.  So,  at  the  time  they  in- 
stituted their  suit,  appellees  bad  an  equitable 
title  to  a  one-half  undivided  Interest  In  the 
land ;  and,  by  force  of  the  deeds  under  which  ' 
they  claimed,  appellants  had  the  legal  title 
to  all  of  it  Patty  v.  Mlddleton.  82  Tex.  686, 
17  S.  W.  909.  Whether  appellees  were  en- 
titled to  recover  the  undivided  one-half  in- 
terest for  which  they  sued  depended  ui>on 
whether  appellants,  or  any  of  those  through 
whom  they  deraigned  their  title  and  whose 
rights  they  had  acquired,  in  good  faith  had 
purchased  the  land  for  a  valuable  considera- 
tion paid,  and  without  notice  of  appellees' 
equitable  title.  Edwards  v.  Brown,  68  Tex. 
831,  4  S.  W.  380,  5  8.  W.  87 ;  Pouncey  v.  May, 
76  Tex.  5Co,  13  8.  W.  883;  Patty  t.  Middle- 
ton,  82  Tex.  690,  17  8.  W.  900 ;  Gk)ddard  y. 
Reagan,  8  Tex.  Civ.  App.  272,  28  8.  W.  362. 
On  this  issue  appellants  and  each  of  those 
through  whom  they  claim,  having  had  it 
within  their  power  by  a  properly  directed  In- 
quiry, before  they  acquired  the  Dehart  title, 
to  have  ascertained  the  truth  with  reference 
to  appellees'  claim,  and  the  latter,  because 
claiming  an  equity  Incapable  of  registration, 
being  powerless  In  any  practicable  way  to  fix 
on  a  purchaser  claiming  under  their  father 
notice  of  their  equitable  title,  we  think  the 
burden  should  rest  on  appellants  to  show 
that  acting  in  good  faith,  without  notice  of 
appellees'  equity,  they  purchased  and  paid 
for  the  land.  But  as  determined  by  the  Su- 
preme Court,  the  contrary  of  our  view  of  it  is 
the  law.  Hill  v.  Moore,  62  Tex.  610.  And 
see  Mungum  v.  White,  16  Tex.  Civ.  App.  254^ 
41  8.  W.  80;  Halbut  v.  De  Bode,  15  Tex.  Civ. 
App.  616,  40  S.  W.  1018;  Blggerstaff  v.  Mur- 
phy, 3  Tex.  Civ.  App,  363,  22  S.  W.  769; 
Hicks  V.  Hicks  (Tex.  Civ.  App.)  26  a  W.  229; 
McAlplne  V.  Burnett,  23  Tex.  651;  <3oddard 
V.  Reagan,  8  Tex.  Qv.  App.  272,  28  S.  W.  362. 
It  therefore  must  be  said  that  the  burden  of 
proof  was  on  appellees,  as  claimants  under 
an  equitable  as  against  the  legal  title,  to 
show  that  appellants  were  not  entitled  to 
Claim  as  innocent  purchasers,  either  in  their 
own  right  or  In  right  of  their  grantor.  Scale. 

The  evidence  relied  upon  to  fix  upon  appel- 
lants notice  of  appellees'  equity  was  the  tes- 
timony of  one  Withers  and  the  testimony  of 
one  Wilkinson.  B^m  their  testimony  it  ap- 
peared that  the  land  was  occupied  by  Debart 
and  bis  wife  M.  C.  Dehart  from  about  1862 
to  about  1863.  when  Mrs.  Debart  died ;  that 
she  died  leaving,  surviving  her,  her  husband 
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aad  appellees— her  children  and  their  de- 
Bcendants;  that  daring  the  time  she,  with 
her  husband  and  children,  resided  on  the 
land,  12  or  16  acres  thereof  was  cleared  and 
under  fence;  that  after  her  death  her  hns- 
band  continued  with  her  children  to  reside 
upon  the  land,  until  about  1867,  when  he 
moved  oB  of  same;  that  afterwards  one 
Hughes  resided  upon  it  for  a  year  or  two; 
that  during  the  33  years  preceding  the  date 
of  the  trial  the  land  had  been  wholly  unoc- 
cupied, and  the  cleared  part  thereof  had  be- 
come covered  by  a  growth  of  timber,  some  of 
which  was  large  enough  for  saw  logs;  and 
that  at  the  time  of  the  trial  there  were  no  im- 
provements to  be  seen  on  the  land,  but  if  a 
man  had  gone  over  It  In  1887  or  1889  the 
witness  "expected"  he  might  have  seen  an 
old  bouse,  some  fencing,  and  some  shade 
trees  thereon. 

While  it  is  true  that  notice  can  be  shown 
by  circumstances,  the  circumstances  must  be 
of  such  a  character  as  to  point  with  some 
probative  force  to  Its  existence.  Those  re- 
lied upon  alone  wholly  lack  such  probative 
force.  Therefore  the  Judgment  In  favor  of 
appellees  is  without  evidence  to  support 
it,  and  It  must  be  reversed.  In  reversing  the 
judgment  It  is  not  out  of  place  to  add  that, 
notwithstanding  the  burden  was  on  appel- 
lees to  prove  that  appellants  were  not  en- 
titled as  Innocent  purchasers  to  hold  the 
land,  the  latter  assumed  the  burden  of  prov> 
Ing,  and  did  prove  that,  believing  they  were 
acquiring  from  him  a  good  and  perfect  title, 
they  paid  to  Seale  the  fair  value  of  the  land, 
without  notice  at  the  time  of  appellee's  eq- 
uity therein;  and  they  further  proved  that 
Seale  in  good  faith  paid  to  Snell  the  fair 
value  of  the  land,  without  notice  of  appel- 
lees' equity.  It  therefore  appeared  that  in 
their  own  right  as  such  purchasers,  and  as 
the  owners  of  Scale's  right  as  such  a  pur- 
chaser, they  were  entitled  as  against  appel- 
lees to  recover  the  land. 

There  being  nothing  In  the  record  indicat- 
ing that  the  facts  in  regard  to  the  controlling 
issue  in  the  case  may  not  have  been  fully 
developed  on  the  trial.  Judgment  will  be  here 
rendered  in  favor  of  appellants. 


ST.  LOUIS  SOUTHWESTERN  RT.  C».  OF 
TEXAS  V.  NELSON. 

(Court  of  Civil  Appeals  of  Texas.    March  12, 
^908.) 

Appsal— Rbcobd  and  PBOcnmitos  Nor  in 
Recobd— Makno  Fobh  ano  Requisites  of 
Tbansobift— Incobpobatino  Statement  or 
Pacts— Nkcessitt. 

Act  May  25,  1907,  Gen.  Laws  1907,  pp.  609, 
613,  c.  24,  expressly  repealed  Act  1906,  Gen. 
UiwB  1906,  p.  219,  c.  112,  requiring  the  origlDal 
Btatentent  of  facts  to  be  sent  up  on  appeal,  and 
made  prevision  for  the  preparation  of  statements 
of  fact,  the  time  allowed  therefor,  and  for  pres- 
entation to  the  opposite  party,  which  proviaion 
applies  to  all  civil  causes,  either  in  the  district 
or  county  court,  and  also  provided  that  no  state- 
ment of  fact  shall  be  incorporated  in  the  tran- 


script on  appeal,  but  Ae  original  statement  shall 
be  sent  up  therewith,  and  provided  further  tliat 
the  provisions  of  the  act  as  to  the  preparation 
of  statement  of  facts,  its  presentation  to  the 
opposite  party,  and  the  approval  and  filing  there- 
of by  the  court,  shall  apply  to  all  statements 
of  fact  in  civil  causes  in  the  county  court,  but 
did  not  wpecially  include  the  provision  requiring 
the  transmission  of  the  original  statement  of 
facts  on  appeal.  Held,  that  the  act  of  1907  did 
not  require  the  original  statement  of  facts  to  be 
sent  up  on  appeal  from  the  county  court,  and 
under  the  laws  in  force  prior  to  the  act  of  1907 
the  statement  should  be  made  a  part  of  the 
transcript 

Appeal  from  Titus  Coimty  Court;  Seb.  F. 
Caldwell,  Judge. 

Action  by  W.  D.  Nelson  against  the  St. 
Louis  Southwestern  Railway  Company  of 
Texas.  From  a  Judgment  fot  plaintiff,  de-. 
fendant  appealed,  and  moves  for  a  writ  of 
certiorari  to  compel  the  clerk  of  the  county 
court  to  transmit  to  the  appellate  court  for 
filing  the  original  statement  of  facts.  Mo- 
tion denied. 

J.  M.  Bnrford  and  Glass,  Estes  &  King,  for 
appellant    Rolston  ft  Ward,  for  appellee. 

WII/LSON,  C.  J.  Appellant  has  applied 
for  an  order  directing  the  issuance  of  a  writ 
of  certiorari  requiring  the  derk  of  the  coun- 
ty court  of  Titus  county  to  transmit  for  filing 
in  this  court  as  a  part  of  the  record  on  ap- 
peal the  original  statement  of  facts,  shown 
in  the  application  now  to  be  on  file  in  said, 
county  court  It  appears  from  appellant's 
motion  that  it  duly  perfected  Its  appeal  from 
the  Judgment  rendered  against  it  in  appel- 
lee's favor,  and  prepared,  and  had  approved 
and  filed  within  the  time  allowed  by  law,  a 
statement  of  all  the  facts  in  evidence  on  the 
trial.  It  further  appears  from  the  motion 
that  in  making  the  transcript  of  the  record 
the  clerk  copied '  into,  and  made  a  part  of 
same,  the  statement  of  facts  so  prepared  and 
filed,  and  that  the  original  statement  of  facts 
has  not  been  transmitted  to  the  clerk  of  this 
court  as  a  part  of  the  record  on  appeal.  And 
it  further  appears  from  said  motion  that  the 
transcript  so  prepared  has  been  filed  as  the 
record  on  appeal  to  this  court,  and  that  since 
It  was  so  filed  the  90  days  allowed  in  which 
to  have  made  and  filed  here  a  transcript  of 
the  proceedings  in  the  trial  court  have  ex- 
pired. 

Before  the  passage  of  the  act  of  1905  (Gen. 
Laws,  p.  219,  c.  112),  constituting  as  it  did 
a  part  of  the  record  of  the  cause,  the  state- 
ment of  facts  in  all  cases  appealed  from  ei- 
ther the  county  or  district  court  was  re- 
quired to  be  copied  into  and  so  made  a  part 
of  the  transcript  on  appeal.  Saylea'  Ann. 
av.  St.  1897,  arts.  1380,  1411,  1412.  The  act 
of  1905  referred  to,  for  the  first  time  in  the 
history  of  the  legislation  In  this  state  affect- 
ing the  procedure  on  appeal,  provided  for  the 
transmission  to  the  appellate  court,  as  a  part 
of  the  record  on  appeal,  of  the  original  state- 
ment of  facts,  and  declared  that  "no  other 
record  of  such  testimony  should  be  sent  up  on 
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appeal.**  Bnt  the  twovlslons  of  the  act  by 
ita  teima  only  applied  where  a  stenographic 
report  and  transcript  of  the  testimony  given 
on  the  trial  had  been  made.  In  all  other  cas- 
es the  rule  requiring  the  statement  of  facts 
to  be  copied  Into  the  transcript  remained  un- 
changed. The  act  of  May  26,  1907  (Gen. 
Laws,  pp.  509  to  613,  c.  24),  In  force  since 
August  11,  1907,  in  all  drll  causes  appealed 
from  the  district  court,  requires  the  original 
etatement  of  facts  to  be  transmitted  as  a 
part  of  the  record  to  the  appellate  court,  and 
forbids  the  Incorporation  of  same  in  the 
transcript.  The  latter  act  expressly  repeals 
the  act  of  1906  referred  to,  and  all  other  laws 
In  conflict  with  It  (the  act  of  1907),  and  seems 
to  hare  been  Intended  to  supersede  all  laws 
In  force  at  the  date  of  Its  passage  providing 
for  the  appointment  of  court -stenographers, 
the  method  of  making  up  and  filing  of  state- 
ments of  fact,  and  the  time  within  which 
such  statements  should  be  filed.  Its  provi- 
sions in  regard  to  the  preparation  of  state- 
ments of  fact,  the  time  to  be  allowed  for  the 
preparation  thereof,  the  presentation  to  the 
opposite  party,  and  the  approval  and  filing 
thereof  by  the  court,  apply  to  all  civil  causes 
tried  in  either  the  district  or  the  county 
court.  However,  the  further  provision  there- 
in that  "no  statement  of  facts  shall  be  In- 
corporated In  the  transcript  on  appeal,  bnt 
the  original  shall  be  sent  up  therewith,"  Is 
not  by  the  terms  of  the  act  declared  to  ap- 
ply when  the  appeal  Is  from  a  Judgment  of  a 
comity  court  If  It  does  apply  when  the  ap- 
peal is  from  a  Judgment  of  the  county  court, 
the  writ  as  prayed  for  should  be  issued.  Oth- 
erwise, it  should  be  refused.  In  determin- 
ing the  meaning  of  the  act  in  this  particular 
the  Intent  of  the  Legislature  should  control. 
There  Is  nothing  in  the  body  of  our  laws  nor 
in  the  history  of  such  legislation  In  this  state 
wlilch  can  be  referred  to  as  an  aid  In  de- 
termining ttuit  intent  It  must  therefore  be 
determined  by  reference  alone  to  the  lan- 
guage of  the  act  Its  first  15  sections  are  de- 
voted to  provisions  for  the  appointment  and 
qualification  of  a  stenographer  for  the  dis- 
trict court ;  defining  his  duties  when  appoint- 
ed; the  making  up,  certifying,  and  filing  of 
a  statement  of  facts;  and  the  preparation 
on  appeal  of  the  record  to  be  transmitted  to 
the  appellate  court  It  Is  made  plain  by 
these  provisions  that  the  original  statement 
of  facts  on  an  appeal  from  a  Judgment  of  the 
district  court  is  not  to  be  copied  Into  the 
transcript,  but  Is  to  be  sent  with  It  as  a  part 
of  the  record  on  aK>eal.  The  sixteenth  sec- 
tion of  the  act  then  declares  that  "the  provi- 
sions of  this  act  with  respect  to  the  prepara- 
tion of  tlie  statement  of  facts,  the  time  al- 
lowed therefor,  and  for  the  presentation  to 
the  opposite  party,  and  the  approval  and 
filing  thereof  by  the  court  shall  apply  to  all 
statements  of  facts  In  clvU  causes  tried  in 
the  county  coart"  So  particularly  specify- 
ing provisions  of  the  act  which  were  to  ap- 
ply to  proceedings  on  an  appeal  from  a  Judg- 


ment of  the  county  court  ought  to  be  held,  it 
seems  to  us,  to  furnish  evidence  that  it  was 
the  intent  of  the  Legislature  that  none  of  the 
other  provisions  In  the  act  should  apply  to 
such  proceedings.  If  it  had  been  the  Intent 
of  the  lawmakers  tliat  all  the  provisions  of 
the  act  except  those  relating  to  the  appoint- 
ment and  qualification  of  an  official  stenog- 
rapher should  apply  as  well  to  the  proceed- 
ings In  the  county  as  In  the  district  court  It 
would  have  been  easy  to  have  said  so— much 
easier  than  to  have  made  a  schedule  of  those 
provisions  and  then  declared  them  appHcab'.e 
to  the  county  court  The  fact  that  the  Legis- 
lature saw  proper  to  make  such  a  schedule^ 
and,  in  making  it,  to  exclude  the  provision 
in  question  of  the  act,  we  tlilnk  must  be  held 
to  Indicate  an  Intent  not  to  have  that  provi- 
sion apply  to  proceedings  on  appeal  from  a 
judgment  of  the  county  court 

We  therefore  are  of  the  opinion  that  the 
statement  of  facts  on  an  appeal  from  a  Judg- 
ment of  a  county  court  should  be  copied  Into 
and  made  a  part  of  the  transcript,  as  re- 
quired by  the  laws  In  force  prior  to  the  pas- 
sage of  the  act  of  May  25,  1907.  It  follows 
that  the  motion  for  the  writ  of  certiorari 
should  be  denied. 


WILLIAMS  et  aL  v.  BKIOBJ  et  al.* 

(Court  of  Civil  Appeals  of  Texas.    Feb.  14,  1908. 

Rehearing  Denied  Feb.  20,  1908.) 

1.  APPEAIr— RKVIKW— IJIBTBUCTIOWB— INBUITI- 
OIENT  RECOBO. 

Errors  assigned  to  the  giving  or  refusal  of 
instructions  cannot  be  reviewed  m  the  absence 
of  a  statement  of  facts,  though  the  refused  in- 
stmctions  be  abstractly  correct  since  In  such 
circumstance  the  appellate  court  could  not  de- 
termine whether  the  errors,  if  any,  were  prej- 
udicial. 

2.  Same— Trial  JxmoK's  OoNnxjcT— Bul  o» 
Exceptions— Neokssitt  fob. 

Error  assigned  to  a  remark  by  the   trial 
Judge  in  the  presence  of  the  jury  cannot  be  re- 
viewed In  the  absence  of  a  bill  of  exceptions. 
8.  Same— Refusai.  or  DErAULT  Juooment— 
Instjfitciewt  Recobd. 

Error  assigned  to  the  refusal  of  a  default 
judgment  against  one  of  the  defendants  is  not 
reviewable,  where  the  record  does  not  show  that 
plaintiff  asked  for  such  judgment 

Appeal  from  District  Court  Harris  County ; 
W.  P.  Hamblen,  Judge. 

Wrongful  death  action  by  CnlUe  B.  Wil- 
liams and  another  against  W.  Ei.  Brlce  and 
others.  From  a  Judgment  for  defendants, 
plalntifiTs  appeal.    Afilrmed. 

W.  A.  Cook,  for  appellants.  L.  A.  Carlton 
and  SiwttB  &  Matthews,  for  appellees. 

PLEASANTS,  C.  J.  Tills  suit  was  brought 
by  Callie  B.  Williams,  Joined  by  her  husband, 
D.  B.  Williams,  against  W.  B.  Brlce,  Howard 
B.  Hughes,  W.  B.  Sharp,  and  the  Heywood 
Oil  Company,  to  recover  damages  in  the  sum 
of  $10,000  for  the  death  of  their  son  Burnet 
WlIllainB,  which  it  Is  alleged  in  the  petltira 
was  caused  by  the  negligence  of  the  defend- 

*Writ  ot  error  denied  bf  Supreme  Court 
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anta.  The  cause  of  action  la  thus  stated  In 
the  petition:  "During  the  mouth  of  August, 
1903,  the  defendant  W.  E.  Brlce  was  an  oil 
producer  and  owned  oil  wells  near  Sour  Lake, 
Tex.,  in  the  part  of  the  oil  field  known  aa 
'Shoe-String  District'  and  was  then  oper- 
ating said  wells  and  drilling  other  wells,  and 
In  order  to  carry  on  said  business  it  became 
necessary  to  use  a  steam  pumping  plant, 
engines,  boilers,  tanks  for  storing  oil,  pipes, 
etc  That  on  or  about  the  15tb  day  of  said 
month  the  defendant  W.  E.  Brice,  by  and 
through  his  duly  authorized  agent,  made  a 
contract  with  Burnet  Williams.  That  by  the 
terms  of  said  contract  the  said  Burnet  Wil- 
liams was  to  aid  In  running  an  engine  and 
boiler  used  In  operating  a  pumping  plant, 
and  In  keeping  the  pumps  running  that  were 
used  in  drilling  a  well  at  said  place.  That  on 
the  evening  of  said  day  the  said  Williams 
entered  upon  said  employment  in  pursuance 
of  said  agreement,  which  labor,  by  the  terms 
of  said  contract,  was  to  be  performed  In  the 
nighttime.  That  during  the  time  hereinafter 
alleged  the  defendants  Hughes  and  Sharp, 
then  composing  a  partnership  and  doing  busi- 
ness under  the  firm  name  of  Hughes  &  Sharp 
Oil  Company,  or  being  Joint  owners  of  said  oil 
company  known  as  'Hughes  &  Sharp  Oil  Com- 
pany,' and  the  Heywood  Oil  Company,  were 
the  owners  of,  and  oi>erated  separately,  oil 
wells  situated  on  each  side  of  the  wells  so 
owned  and  operated  by  the  said  Brice,  and 
during  said  time  and  during  the  night  of  the 
day  last  mentioned  were  operating  said  wells 
and  pumping  oil  therefrom  to  and  into  tanks 
prepared  therefor,  which  were  situated  near- 
by said  pumping  plant  and  tanlu  of  said  de- 
fendant Brice,  as  hereinbefore  alleged.  That 
It  is  well  known  by  all  operators  of  oil  wells 
and  owners  of  oil  wells,  and  it  was  at  said 
time  well  known  by  each  of  said  defendants, 
that  when  oil  is  so  pumped  from  such  wells 
a  large  amount  of  deadly  gas  permeates  the 
same  and  comes  out  with  the  oil,  and  passes 
through  the  pipe  into  the  tanks,  and  when  the 
oil  is  standing  therein  such  gas  escapes  into 
the  air,  if  not  prevented  from  so  escaping, 
and  at  times  settles  down  at  or  near  the 
ground  in  such  deadly  quantities  and  volume, 
and  is  of  such  a  poisonous  and  deadly  a  na- 
ture as  to  render  people,  who  from  any  cause 
come  therein,  unconscious  and  unable  to 
escape  therefrom,  and  in  a  very  short  time 
produces  death,  and  on  the  night  aforesaid 
each  of  the  defendants  were  pumping  oil 
permeated  with  such  gas  into  their  several 
tanks  osed  for  storage  thereof,  and  all  of 
said  tanks  owned  and  being  used  by  said  de- 
fendants at  the  time  aforesaid  had  no  cover 
over  the  same,  or  any  means  provided  for  the 
control  of  such  gas  when  it  escaped  from  said 
tanks,  or  any  means  provided  to  prevent  such 
gas  escaping  into  the  air  as  aforesaid,  and,  as 
well  known  by  all  of  said  defendants,  at  the 
time  and  in  the  night  aforesaid  the  gas  from 
the  oil  tanks  did  escape  Into  the  air,  and  in 
great  and  deadly  quantities  and  volume  settle 


down  at  and  next  to  the  ground  at  and  about 
where  the  said  Burnet  Williams  was  perform- 
ing his  duties  in  accordance  with  said,  con- 
tract of  employment,  operating  said  engine 
and  boiler,  and  did  by  its  deadly  effects  over- 
come the  said  Burnet  Williams,  render  talm 
unconsdouB,  and  thereby  unable  to  escape 
therefrom,  and  did  then  and  there  so  poison 
and  affect  him  that  he  immediately    died, 
which  death  was  caused  by  the  direct  and 
immediate  effect  of  said  gas,  generated  and 
allowed  to  escape  In  the  manner  aforesaid 
from  said  tanks  of  oil  owned  by  defendants. 
Plaintiffs  further  represent  to  the  court  that 
it  was  the  duty  of  said  defendants,  and  eacb 
of  them,  to  cover  and  inclose  said  tanks  so 
used  to  store  such  oil,  and  by  such  cover  and 
pipes  connected  therewith  confine  and  control 
such  gas,  and  •bum  or  otherwise  destroy  the 
same,  or  convey  said  g^as  to  a  point  or  points 
away  from  such  employes,  and  from  points 
where  other  people  or  the  employte  of  others- 
were  rightfully  in  the  habit  of  going  and  per- 
forming their  duties,  and  it  was  gross  and. 
willful  negligence  on  the  part  of  said  defend* 
ants  and  each  of  them  not  to  so  constract- 
their  said  tanks,  and  care  for  and  control  the- 
gas    naturally    escaping    therefrom,    and    to- 
either  burn  or  destroy  the  same,  or  conduct 
the  same  to  some  place  where  the  same  could, 
escape  without  danger  to  persons  either  in-. 
their  own  employ  or  in  the  employ  of  others ; 
that  the  said  Burnet  Williams  was  a  young- 
man  between  20  and  21  years  of  age  at  the- 
time  of  said  employment,  and  this  was  his- 
first  employment  in  and  around  oil  wells,  andi 
that  he  knew  little  or  nothing  about  the  dan- 
gers of  escaping  gas,  its  operations  and  dead- 
ly effect;  and  that  the  defendant  Brlce,  beinc 
fully  advised  thereof  himself,  did  not  warn 
him  of  such  or  any  danger,  but,  on  the  con- 
trary, informed  and  advised  the  said  Burnet 
Williams  that  said  position  was  not  danger- 
ous, aiid  that  he  would  suffer  no  serious  evil 
effects  from  i>erformlng  their  said  work    in. 
and  about  said  place,  and  wrongfully,  with- 
out notice  or  warning,  placed  the  said  Burnet- 
Williams  at  work  In  said  dangerous  position, 
as  aforesaid,  and  In  a  place  where  by  reason- 
of  the  negligence  and  wrongful  acts  of  de- 
fendants in  failing  to  perform  their  duties  as. 
aforesaid  the  said  Williams  was  liable  at  any 
time  to  be  overcome  by  gas  escaping  as  afore- 
said, and  while  he  was  thus  employed  and: 
performing  his  duties  as  aforesaid,  and  while 
the  defendants  were  so  negligent  In  perforat- 
ing their  d'utles   as  aforesaid,  he,   the   said 
Burnet  Williams,  was  overcome  by  the  gas  so- 
wrongfully  permitted  by  defendants  to  escajse 
as  aforesaid,  and  Immediately  died  from  the 
effects    thereof."      At    the    time    suit    was 
brought  defendant  W.  E.  Brice,  who  Is  alien- 
ed In  the  petition  to  be  a  transient  person, 
was  a  nonresident  of  this  state,  and  notfc<- 
was  served  upon  bim  in  the  state  of  his  resi- 
dence.    He  did  not  answer,  and  It  appears 
from  the  statements  in  appellants'  brief  that 
when  the  cause  was  called  for  trial  plaintiffs^ 


Digitized  by 


Google 


Tex.) 


BEAGAlf  T.  BRX7FF. 


185 


uked  Jndgment  against  him  by  default,  and 
tbat  the  court  refused  to  render  sucb  Judg- 
ment Thla  Is  not  shown  by  the  record.  The 
record  only  shows  that  the  suit  as  to  said  de- 
fendant was  dismissed  by  plaintiffs.  The 
remaining  defendants  answered  by  general 
exceptions  and  general  denial  and  rarlons 
qtedal  exceptions  and  pleas,  the  nature  of 
which  It  is  unnecessary  to  state.  The  trial  in 
the  court  below  by  a  Jury  resulted  In  a  ver- 
dict and  Judgment  in  favor  of  defendants. 

The  record  contains  no  bill  of  exceptions 
and  no  statement  of  facts.  In  this  state  of 
the  record  we  cannot  sustain  any  of  the  as- 
signments presented  In  appellants'  brief.  All 
of  said  assignments  but  two  predicate  error 
upon  the  charge  of  the  court  or  upon  the  re- 
fusal of  the  court  to  give  special  charges 
requested  by  appellants.  In  the  absence  of  a 
statement  of  facts  it  la  Impossible  to  de- 
termine whether  any  of  the  alleged  errors 
in  'the  charge,  conceding  for  the  sake  of 
argument  that  the  paragraphs  complained  .of 
were  erroneous,  injuriously  affected  the 
rights  of  appellants.  We  cannot  Imow  but 
that  the  evidence  was  sucb  that  no  other 
verdict  tlian  one  in  favor  of  the  defendants 
could  have  been  found  by  the  Jury.  For  a 
like  reason  we  cannot  say  that  the  refusal 
of  the  court  to  give  the  requested  charges, 
conceding  that  they  be  abstractly  correct, 
was  prejudicial  to  appellants.  Blrge  v.  Wan- 
bop.  23  Tex.  441:  Railway  Co.  v.  McAllister, 
S9  Tex.  349;  Raleigh  v.  Ckwk,  60  Tex.  440; 
Devore  t.  Crowder,  66  Tex.  204,  18  S.  W. 
601 ;  White  v.  Parks,  67  Tex.  605,  4  S.  W.  245. 

Of  the  two  remaining  assignments,  one 
OMnplains  of  an  alleged  improper  remarlc  by 
tite  trial  Judge  in  the  presence  of  the  Jury. 
It  is  manifest  that  this  assignment  cannot 
be  considered  in  the  absence  of  a  bill  of  ex- 
ceptiona  There  is  nothing  In  the  record  to 
show  that  the  remark  complained  of  was 
made,  or  If  made,  that  It  was  heard  by  the 
jury  except  a  statement  to  that  effect  In  the 
motion  for  new  trial  filed  by  plaintiffs.  It  is 
Twnecessary  to  cite  authority  on  the  proposi- 
tion that  errors  occurring  upon  a  trial  can- 
not be  presented  in  this  way.  The  other  as- 
signment complains  of  the  refusal  of  the 
court  to  give  Judgment  by  default  against  the 
defendant  Brlce.  There  is  nothing  in  the 
record  to  show  tliat  plaintiffs  asked  for  such 
judgment,  but  it  Is  shown  by  the  record  that 
the  plaintiffs  dismissed  their  suit  against  said 
defendant  If  the  record  was  otherwise,  and 
the  point  was  properly  presented  for  our  de- 
cision, it  Is  clear  that  the  assignment  could 
not  be  sustained.  Pennoyer  v.  Neff,  05  D.  S. 
714,  24  L.  Ed.  665. 

The  verdict  and  Jndgment  being  such  as 
oonid  have  properly  been  rendered  under  the 
pleadings,  and  there  being  no  error  apparent 
of  record  which  would  authorize  its  reversal. 
It  must  be  affirmed,  and  It  has  been  so 
ordered. 

Affirmed. 


REAGAN  V.  BRUrr. 

(Court  of  Civil  Appeals  of  Texas.     Feb.   12, 
1908.) 

1.  Contracts— Breach. 

Under  a  cod  tract,  plaintitF,  in  consideration 
of  a  half  interest  in  defendant's  patont  of  a  cot- 
ton press,  advanced  money  to  put  the  press  on 
the  market,  the  money  to  be  repaid  by  defend- 
ant only  in  case  the  manufacture  and  sale  of 
the  press  proved  successful.  No  presses  were 
sold,  and  the  only  proceeds  defendant  received 
was  stock  in  tlie  enterprise  which  was  given 
him  for  his  remaining  interest  in  the  patent 
Held,  that  defendant  was  not  liable  to  plaintiff 
for  the  money  advanced, 

2.  Sake  —  Oonbtbuction  —  Question    fob 
CoxmT. 

It  is  ordinarily  the  duty  of  the  court  to 
construe  an  unambiguous  contract  and  to  in- 
struct the  jury  thereon  as  a  matter  of  law,  and 
not  to  state  rules  and  principles  of  law  to  govern 
them  in  construing  language  wliich  the  parties 
have  used. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  {g  767-770.] 

8.  Same. 

The  duty  of  the  court  in  construing  a  con- 
tract is  to  ascertain  what  the  parties  meant  and 
understood,  but  it  cannot  adopt  a  construction 
which  will  do  violence  to  the  rules  of  language 
or  of  law ;  and  hence  that  construction  will 
be  adopted  which  will  bring  the  contract  as 
near  to  the  actual  meaning  of  the  parties  as 
the  words  they  liave  employed  when  properly 
construed  and  the  rules  of  law  will  permit 

SEJd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  11,  Contracts,  t§  730,  732.  734.] 

4.  Evidence— Pabol   Evidence— Expi.AimNO 

OONXaACT. 

TVTiere  the  parties  to  a  contract  used  words 
which  have  an  ordinary  meaning  free  from  am- 
biguity, and  no  teclinical  meaning  is  shown,  ex- 
trinsic evidence  is  inadmissible  to  show  that  the 
parties  used  such  terms  in  a  sense  different  from 
their  ordinary  meaning,  since  the  only  effect  of 
such  evidence  would  Be  to  contradict  the  legal 
effect  of  the  language  used  by  the  parties  and 
it  is  only  where  the  words  of  a  writing  are,  wiien 
read  in  connection  with  the  entire  writing,  am- 
biguous or  of  doubtful  import  that  resort  can 
be  had  to  extrinsic  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §S  2083-2101,  2105,  2106.J 

5.  CONTBACTS  —  CONSTBUCnON— Meaniko     0» 
I/ANOUAOE. 

If  words  employed  in  a  contract  are  those 
intended,  though  their  actual  meaning  be  totally 
different  from  that  which  the  parties  supposed 
and  intended  them  to  bear,  their  actual  meaning 
will  be  generally  held  to  be  rheir  legal  meaning. 

6.  Refobmation  ov  Instbuiients  —  Mistake 
IN  CONTKACT— Relief  Gbantbd. 

Though  equity  may  grant  relief  from  a  mis- 
take in  a  contract  where  there  is  fraud  or  the 
mistake  is  mutual,  a  contract  wlilch  the  parties 
intended  to  make,  but  did  not  make,  cannot  be 
set  up  in  place  of  one  which  they  did  make,  but 
did  not  Intend  to  make. 

Appeal  from  District  Court,  Bexar  County ; 
J.  L.  Camp,  Judge. 

Action  by  W.  C.  Brufl  against  Edgar  Rea- 
gan. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed  and  rendered. 

Ogden,  Brooks  &  Napier,  for  appellant 
Cocke  &  Cocke,  for  appellee. 

NEILXi,  J.  Bruff  sued  Reagan  to  recover 
$1,000.47  alleged  to  be  due  under  the  terms 
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■ot  the  contract  copied  In  our  conclusions  of 
fact  It  was  alleged  that  defendant  obllgat- 
«d  himself  to  pay  one-half  of  certain  sums 
that  had  been  advanced  by  plaintiff  for  the 
purpose  of  promoting  and  placing  In  operation 
what  la  known  as  the  "Reagan  Round  Bale 
'Ootton  Press";  that  plaintiff  had  advanced 
under  the  contract  $2,120.84,  of  which  one- 
half  was  due  him  by  the  defendant;  that 
under  the  terms  of  the  contract  the  one-half 
of  the  money  so  advanced  was  not  to  be  due 
him  unless  said  invention  was  a  success; 
that  It  was  a  success;  and  that  defendant 
had  sold  his  Interest  therein  to  the  Reagan 
Round  Bale  C!ompany.  The  defendant  an- 
swered by  a  general  denial,  and  pleaded  that 
plalntlfl  had  agreed  with  him  to  furnish  the 
money  and  means  to  carry  out  and  put  the 
invention  referred  to  on  the  nurket;  that 
he  bad  conveyed  plalntlft  a  one-half  interest 
in  the  patent  to  the  invention  in  considera- 
tion of  his  agreement  to  furnish  the  money 
and  necessary  means  to  float  the  invention 
«nd  make  it  a  success;  that,  after  securing 
said  contract,  plaintifT  abandoned  all  efforts 
to  make  any  further  progress  in  making  a 
success  of  the  invention,  and  refused  to  put 
up  any  more  money  la  furtherance  of  the  en- 
terprise ;  that  on  July  1,  1906,  after  plaintiff 
had  refused  to  put  up  the  necessary  money, 
defendant  succeeded  in  securing  the  Reagan 
Round  Bale  Company  to  take  hold  of  the 
patent,  and  that  he  received  for  his  remain- 
ing interest  therein  $2,800  stock  in  said  com- 
pany; that  he  never  received  any  dividends 
or  returns  therefrom ;  that  the  plaintiff  sold 
his  interest  in  the  patent  to  the  same  com- 
pany, and  realized  therefrom  about  $2,600 
In  cash  and  $900  tn  sto<^  Defendant's  an- 
swer also  contains  a  counterclaim  against 
plaintiff  for  a  breach  of  said  contract  in 
failing  to  put  up  the  necessary  money  to  float 
the  invention.  The  court  peremptorily  in- 
structed the  Jury  to  find  for  plaintiff  on  de- 
fendant's counterclaim,  and  a  trial  of  the 
case  on  plaintiff's  demand  resulted  in  a  ver- 
dict m  his  favor  for  the  sum  of  $1,005.47; 
the  verdict  t>elng  also  in  his  favor  imder  the 
peremptory  Instruction  against  defendant  on 
his  cross-action. 

Ck>nclusion8  of  Fact 

The  contract  sued  on  is  as  follows:  "Agree- 
ment and  Lien.  The  State  of  Texas,  County 
of  Wilson.  Know  all  men  by  these  presents: 
That  hereby  a  contract  and  agreement  is 
established,  made,  and  entered  into  by  and 
between  E.  Reagan  and  W.  C.  Bruff,  both  of 
said  county  and  state,  and  is  of  the  following 
tenor  and  effect:  Whereas,  the  said  B.  Rea- 
gan has  heretofore  invented  a  round  bale  cot- 
ton press  which  was  patented  to  him  (and 
said  Bruff  assignee  of  a  one-half  Interest) 
on  the  11th  day  of  Sept,  1900,  by  the  patent 
office  of  the  TT.  S.  of  America;  and,  where- 
as, the  said  W.  C.  Bruff,  as  consideration  for 
bis  interest  in  said  press,  so  assigned  to  him 


has  advanced  an  amount  of  money  approxi- 
mated at  $750.00  and  is  legally  bound  for  a 
sum  approximated  to  be  about  $800.00,  and. 
whereas,  on  this  date  the  said  W.  C.  Bruff 
had  agreed  and  does  agree  to  furnish  an  ad- 
ditional sum  of  $200.00  to  farther  promote 
the  enterprise  of  putting  said  press  into  op- 
eration, said  sum  or  portion  thereof  to  be 
expended  to  secure  a  patent  on  the  last  im- 
provements on  said  press,  and  for  such  other 
purposes  as  may  be  deemed  necessary:  Now, 
therefore,  for  and  In  consideration  of  the 
sum  BO  advanced  for  said  purposes,  the  said 
SI.  Reagan,  hereby  agrees  that  when  said 
presses  are  built  and  put  Into  (H)eratlon  and  a 
success  made  of  same,  then  he  is  to  repay 
to  the  said  W.  C.  Bruff  one-half  (^)  of  the 
money  heretofore  and  hereafter  expended  by 
him  in  said  enterprise,  said  half  to  be  paid 
of  the  first  proceeds  of  said  press  to  which 
the  said  Reagan  is  entitled.  But  It  is  under- 
stood that  said  Reagan  Is  imable  to  repay 
said  one-half  unless  a  success  Is  made  in  said 
presses  In  the  manufacturing  and  selling  of 
same,  and  if  a  failure  to  make  and  sell  said 
presses  is  made  then  the  said  Reagan  is  not 
legally  bound  to  repay  said  one-half.  It  is 
further  agreed  tliat  the  drawings  of  the  im- 
provemeuts  on  said  press  heretofore  made 
by  W.  F.  Long,  of  San  Antonio,  are  the  In- 
dividual property  of  said  Bruff,  and  same 
are  to  be  paid  for  by  the  company  to  be  or- 
ganized to  manufacture  and  sell  said  presses 
if  they  desire  to  purchase  same,  price  to  be 
paid  for  same  being  $110.00,  the  amount  the 
said  Bruff  paid  for  same.  Witness  our  hands 
in  duplicate,  this  March  25,  1901.  [Signed] 
E.  Reagan,  W.  C.  Bruff.  I  coacnr  la  the 
portions  of  this  contract  relating  to  the  draw- 
ings, that  being  all  in  which  I  am  interested 
and  which  my  interest  affects.  [Signed]  E. 
B.  Cocke."  In  pursuance  of  the  contract, 
Reagan  assigned  to  Bruff  a  one-half  interest 
in  the  invention,  and  Bruff  expended  $2,- 
120.94  in  furtherance  of  the  enterprise  evi- 
denced by  the  agreement  The  undisputed 
evidence  shows  that  no  presses  were  built  or 
put  into  successful  operation  by  the  parties 
or  either  of  them,  bat  that  each  party  sold 
his  interest  in  the  patent  to  other  parties, 
no  success  having  been  made  in  the  manu- 
facture and  sale  of  presses  under  the  patent 
aor  did  defendant  ever  realize  anything  from 
the  sale  of  any  press  or  presses  nmnufactured 
under  the  patent  right 

There  was  much  testimony  introduced  oa 
other  questions,  which,  under  our  view  of  the 
case,  was  immaterial  and  foreign  to  aoy  real 
Issue  involved;  and  no  findings  will,  there- 
fore, be  made  on  such  testimony. 

C<mcIusion8  of  Iaw. 

Under  the  first  assignment  of  error,  which 
complains  of  the  court's  refusal  to  peremp- 
torily instruct  a  verdict  for  the  defendant, 
and  the  second,  which  complains  of  its  re- 
fusal of  defendant's  motion,  made  at  the  dose 
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of  pIitintlfrB  testimony,  to  instruct  a  verdict 
for  defendant,  appellant  advances  these  prop- 
ositions: "Inasmuch  as  the  contract  sued  on 
In  this  case  shows  on  Its  face  that  whatever 
sum  defendant  was  to  pay  plaintiff  thereun- 
der was  to  be  paid  out  of  the  proceeds  of 
said  press,  and  that  defendant  was  not  to 
be  liable  to  plaintiff  unless  a  success  was 
made  tn  the  manufacturing  and  selling  of 
said  presses,  and  as  the  undisputed  evidence 
shows  that  none  of  said  presses  were  ever 
sold,  and  that  the  only  proceeds  that  the  de- 
fendant had  ever  received  was  $2,800  in 
stock,  which  was  given  him  for  his  remaining 
interest  in  tlie  patent;  the  court  should  liave 
Instructed  the  Jury  to  return  a  verdict  for 
the  defendant."  "Where  there  is  no  am- 
biguity in  an  instrument  and  the  Intention  of 
the  parties  may  be  ascertained  from  its 
terms  without  explanation.  It  is  the  duty 
of  ttie  court  to  construe  it  for  the  jury  and 
instruct  them  as  to  the  rights  of  the  parties." 
In  our  opinion  both  propositions  are  correct, 
and  are  directly  applicable  to  the  case  made 
by  the  pleadings  and  undisputed  evidence.  It 
Is  ordinarily  for  the  court  to  determine  the 
construction  of  contracts— not  to  state  rules 
and  principles  of  law  to  govern  the  jury  in 
construing  language  which  the  parties  have 
used,  but  to  give  the  jury  as  matter  of  law 
wliat  the  legal  construction  of  the  contract  is, 
and  the  jury  is  bound  to  take  absolutely  the 
construction  so  given.  The  rule  which  gov- 
erns-a  court  in  construing  a  contract  is  to 
ascertain  what  the  parties  themselves  meant 
and  understood.  Under  this  rule,  the  court 
will  not  always  construe  a  contract  to  mean 
that  which  the  parties  to  it  meant ;  but  will 
give  It  the  construction  which  will  bring  it 
as  near  to  the  actual  meaning  of  the  parties 
as  the  words  they  saw  fit  to  employ,  when 
properly  construed,  and  the  rules  of  law  will 
permit.  In  other  words,  courts  cannot  adopt 
a  c<»istmction  of  any  legal  instrument  wliich 
will  do  violence  to  the  rules  of  language,  or 
to  the  rules  of  law.  2  Parsons  on  Contracts 
(9th  E^.)  650.  If  the  parties  have  used  words 
which  have  an  ordinary  meaning  free  from 
ambiguity,  and  no  technical  meaning  is 
shown,  extrinsic  evidence  is  Inadmissible  to 
sbow  that  the  parties  used  such  terms  in  a 
sense  different  from  their  ordinary  meaning, 
as  the  only  effect  of  such  evidence  would  be 
to  contradict  the  legal  effect  of  the  language 
which  the  parties  themselves  have  used.  It 
Is  only  tn  cases  where  the  words  of  writing 
are,  when  read  in  connection  with  the  entire 
writing,  ambiguous  or  of  doubtful  Import, 
that  resort  can  be  had  in  aid  of  their  inter- 
pretation to  extrinsic  evidence.  Adams  v. 
Tnmer,  73  Conn.  38,  46  Atl.  247;  Ohase  v. 
Alnsworth,  135  Mich.  119,  97  N.  W.  404;  Page 
on  Contracts,  f  1111.  If  words  employed 
were  those  intended  to  be  used,  but  their  ac- 
tual meaning  was  totally  different  from  that 
which  the  parties  supposed  and  intended 
tliem  to  bear,  still  their  actual  meaning  Is 
generally   held  to  be  their  legal   meaning. 


Though  upon  sufficient  proof  that  the  con- 
tract did  not  express  the  meaning  of  the 
parties,  it  may  be  set  aside,  still  a  contract 
which  the  parties  Intended  to  make,  but  did 
not  make,  cannot  be  set  up  In  the  place  of 
one  which  they  did  make,  but  did  not  Intend 
to  make.  Parsons  on  Cont  651.  True,  equity 
may  grant  relief  from  a  mistake  In  a  con- 
tract where  there  is  fraud  or  the  mistake  Is 
mutual.  Benn  v.  Pritchett,  163  Mo.  560,  63 
8.  W.  1103. 

It  is  not  claimed  in  this  case  that  there 
Is  any  mistake  In  the  language  used  In  the 
contract  sued  upon.  The  suit  is  predicated 
upon  It  just  as  It  was  written.  The  lan- 
guage used  is  plain  and  free  from  any  am- 
biguity or  technical  meaning.  It  presents 
no  difficulty  of  construction,  nor  anything 
that  would  authorize  a  court  to  submit  it  to 
a  Jury  for  interpretation.  It  Is  too  clear  for 
discussion  that,  under  the  law,  it  was  the 
duty  of  the  court  to  construe  the  contract, 
and  Inform  the  jury  as  to  the  rights  of  the 
parties  under  it.  Soell  v.  Hadden,  86  Tex. 
182,  19  8.  W.  1087;  Smith  v.  Texas  &  N.  O. 
R.  Co.  (Tex.  Civ.  App.)  105  8.  W.  531 ;  Bru- 
ner  v.  Strong,  61  Tex  557 ;  Tlnsley  v.  Pennl- 
man,  12  Tex.  Civ.  App.  591.  84  8.  W.  365; 
Llnch  V.  Paris  Lumber  Co.  (Tex.  Sup.)  U  S. 
W.  701;  Lary  v.  £oung  (Tex.  Civ.  App.)  27 
8.  W.  908;  Oklahoma  City  &  T.  R.  Co.  v. 
Dunham  (Tex.  Civ.  App.)  88  8.  W.  849. 
Therefore,  as  It  was  expressly  understood 
that  Reagan  was  unable  to  repay  said  one- 
half  unless  a  success  was  made  in  the  manu- 
facture and  selling  of  the  presses,  and  it  was 
stipulated  that,  if  a  failure  to  make  and 
sell  said  presses  should  be  made,  he  would 
not  be  bound  to  repay  said  one-half,  and  as 
the  undisputed  evidence  clearly  shows  there 
was  such  failure,  Bruff  was  not  entitled,  by 
the  very  contract  upon  which  he  based  his 
action,  to  recover  anything  and  the  court 
should  have  so  instmcted  the  jury,  as  de- 
fendant requested.  What  we  have  said  In 
disposing  of  these  assignments  of  error  dem- 
onstrates that  all  the  others  are  well  taken, 
and  that  the  Judgment  should  be  reversed 
and  judgment  here  rendered  for  appellant, 
which  is  accordingly  done. 

Reversed  and  rendered. 


TEXAS  CENT.  RY.  CO.  t.  KERNS. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  27, 
1908.) 

Cabbiebs— Cabbiaok  or  Ooons— Rates. 

Where  a  shipt>er  of  freight  paid  the  amount 
demanded  by  tlie  initial  carrier  under  the  rate 
for  an  "emigrant  ontflt,"  and  the  terminal  car- 
rier discovered  that  tliere  was  included  in  the 
shipment  an  article  which  could  not  be  included 
in  such  rate  bnt  for  which  a  higher  rate  was 
fixed  by  the  State  Railway  Commission,  car- 
riage having  been  entirely  within  the  state,  the 
terminal  carrier,  in  demanding  the  established 
rate  for  such  article^  was  not  guilty  of  collect- 
ing an  overcharge. 
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Appeal  from  Jones  Cotmty  Court;  Jaa.  P. 
Stiuson,  Judge. 

Action  by  M.  Kerns  against  the  Texas  Cen- 
tral Hallway  Company.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  appeals.  B»- 
Tersed  and  rendered. 

C.  H.  Steele,  for  appellant  B.  B.  Green- 
wood, for  appellee. 

LEVT,  J.  The  appellee  brought  this  suit 
In  the  Justice  court  for  $195.60,  on  a  claim 
for  excessive  freight  charge  and  damages, 
and  recovered  a  Judgment  for  that  amount 
against  the  appellant  On  appeal  to  the  coun- 
ty court  the  appellee  recovered  $25.60  in  the 
claim  for  excessive  freight  charge;  and  from 
this  Judgment  the  appellant  has  appealed  to 
this  court 

The  appellant's  third  assignment  of  error 
complains  of  the  action  of  the  court  in  refus- 
ing to  grant  a  new  trial,  because  the  verdict 
and  Judgment  are  contrary  to  the  law  and  evi- 
dence. We  think  this  assignment  of  error 
should  be  sustained.  The  evidence  shows  that 
the  appellee  delivered  some  freight  to  the 
agent  of  the  Santa  P6  Railway  Company  at 
KiUeen,  Tex.,  for  through  shipment  in  a  car 
to  Stamford,  Tex. ;  which  freight  was  re- 
ceived by  the  said  company,  and  a  bill  of 
lading  therefor  delivered  to  the  appellee. 
The  rate  and  amount  of  freight  was  agreed 
upon  between  the  appellee  and  the  agent  of 
the  said  company,  and  was  paid  by  the  appel- 
lee at  the  Initial  point  of  shipment.  When 
the  car  of  freight  reached  Stamford  the  agent 
of  the  appellant  looked  in  the  car,  and  dis- 
covered a  well-drilling  machine  among  the 
articles  shipped  by  the  appellee,  and  which 
did  not  appear  on  the  face  of  the  bill  of  lad- 
ing, and  demanded  of  the  appellee  $25.60  as 
the  freight  due  upon  the  machine.  The  ap- 
pellee paid  the  amount  so  demanded,  under 
protest,  claiming  that  he  had  paid  the  freight 
charges  inclusive  of  this  machine,  under  the 
rate  of  an  "emigrant  outfit"  In  the  trial  of 
the  case  the  appellant  proved  that  a  well- 
drilling  machine  could  not  be  included  In  an 
emigrant  car  at  the  special  emigrant  car 
rate,  but  had  to  be  paid  at  the  regular  rate 
flxed  and  established  by  the  Railway  Com- 
mission of  Texas  on  this  particular  class  of 
freight;  that  the  rate  demanded  of  the  ap- 
pellee by  the  appellant  on  this  particular 
class  and  kind  of  freight  was  the  rate  ap- 
proved and  fixed  and  established  by  the  Rail- 
way Commission  of  Texas  on  well-digging 
machines,  and  was  the  rate  used  by  the  ap- 
pellant and  all  other  railroads  in  Texas ;  that 
to  charge  a  less  rate  was  in  violation  of  the 
regulations  of  the  Railway  Commission  in 
this  state  subjecting  the  road  to  a  penalty; 
and  that  the  amount  charged  was  at  the  rate 
so  fixed  and  established  by  the  Railway  C<Hn- 
mlsslon.  There  is  no  proof  in  this  record  to 
the  contrary  of  this  evidence. 

In  every  contract  of  shipment  In  this  state 
the  law  writes  the  particular  rate  fixed  and 


authorized  by  the  Railway  Commission  ot 
Texas;  and  neither  the  initial  carrier  in  tbia 
state  nor  its  connecting  carrier  in  this  state 
can  lawfully  depart  therefrom.  To  knovTing- 
ly  enter  into  a  contract  of  shipment  where- 
by less  compensation  is  charged  than  was 
q>ecifled  in  the  schedule  of  freight  rates  on 
this  particular  class  of  shipment,  approved 
and  authorized  and  fixed  by  the  Railway 
Commission  of  Texas,  is  a  violation  of  law  on 
the  part  of  the  initial  carrier;  and  the  ap- 
pellant as  a  connecting  line,  if  It  had  know- 
ingly adopted  and  consented  to  a  different 
rate  from  that  authorized  by  the  Railway 
Commission  of  Texas,  would  have  been  equal- 
ly as  guilty  as  if  It  had  originally  made  the 
contract  of  shipment  under  the  illegal  rate. 
It  follows  that  If  the  connecting  carrier  In 
this  state  at  destination  of  the  freight  col- 
lects the  difference  between  the  rate  charged 
and  the  legal  rate  that  should  have  been 
charged,  as  fixed  and  authorized  and  requir- 
ed by  the  Railway  Commission  of  Texas,  that 
it  would  not  under  the  law,  be  collecting  and 
receiving  an  overcharge  of  freight  charges 
authorized  by  law.  The  amount  so  charged 
and  collected  would  not  be  an  excessive  cbni-ge 
of  freight  To  rule  otherwise  would  be  to 
give  legal  sanction  to  the  illegality  of  the 
contract  made  by  the  Initial  carrier  In  the 
first  Instance. 

For  the  reasons  indicated,  the  Judgment  Is 
ordered  reversed  and  here  rendered  for  the 
appellant,  with  costs  of  the  appeal  and  the 
lower  courts  against  appellee. 


WICKER  V.  JENKINS. 

(Coprt  of  Civil  Appeals  of  Texas.     Feb.   27. 
1908.    Rehearing  Denied  March  12,  1908.) 

1.  Judgment— Bntbt—Filino    Abstract   m 
Otheb  Courtt. 

The  certificate  of  the  clerk  of  the  district 
court  of  a  county,  attesting  the  correctness  of 
the  abstract  of  a  judgment  recorded  in  another 
county,  need  not  be  recorded. 

2.  Same. 

The  abstract  of  a  judgment  recorded  in  a 
count;  other  than  the  county  in  which  the  judjr- 
ment  was  rendered,  which  shows  the  sum  for 
which  the  judgment  had  been  rendered,  the 
rate  of  interest,  and  the  amount  of  costs,  is  suth- 
cient,  under  the  statute  providing  that  the  ab- 
stract shall  show  the  amount  for  whicii  the 
judgment  was  rendered  and  the  amount  still 
due  on  the  same,  though  the  spaces  in  the  rec- 
ord hook  for  the  amount  of  credits  and  the  sum 
still  due  are  blank. 

3.  Names— REQUiBrn:B—MiDDi.E  Name  — Ini- 
tials. 

The  common-law  rule  disregarding  the  mid- 
dle initial  or  middle  name  of  a  party  to  an  in- 
strument, and  looking  alone  to  the  first  initial  or 
the  first  Christian  name  for  identification,  grew 
out  of  the  former  custom  of  having  only  one 
Christian  name,  and  since  the  use  of  more  than 
one  Christian  name  has  become  a  universal  cus- 
tom, the  rule  has  lost  much  of  the  reason  on 
which  it  was  originally  based. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  36.  Names.  {  2.] 
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4.  JuBoiOENT— Brtbt  —  FiLino  Abbtraot  ir 
OiBXB  Gommr— SrATirm. 

The  atatntory  proceeding  goveminK  the 
making  and  recording  of  abstracts  of  judg- 
ments in  connties  other  than  the  county  in  which 
tlie  judgment  was  rendered  is  a  special  statu- 
tory proceeding,  and  the  statute  most  be  sub- 
stantially complied  with,  and  the  record  made 
must  be  sufficiently  complete  within  itself  so 
aa  to  accurately  supply  the  information  con- 
cerning the  facts  therein  required  to  be  placed 
of  record,  without  imposing  on  the  inquirer  the 
necessity  of  going  elsewhere  to  supplement  or 
▼erify  what  is  there  incompletely  shown. 

5.  Same. 

The  abstract  of  ft  Judgment  recorded  in  ft 
county  other  than  the  county  in  which  the  judg- 
ment was  rendered,  which  stated  the  name  of 
plaintiff  as  "W.  B.  P.  Wicker"  instead  of  "W. 
F.  B.  Wicker,"  was  insufficient,  under  the  stat- 
ute reqniring  the  abstract  to  state  the  names  of 
plaintiff  and  of  defendant  in  the  Judgment,  and 
the  recording  of  the  abstract  did  not  create  ft 
lien  on  the  land  of  defendant 

6.  Samk. 

The  abstract  of  a  judgment,  recorded  in  a 
county  other  than  that  in  which  the  judgment 
waa  rendered,  which  stated  correctly  the  amount 
of  the  judgment  and  the  rate  of  interest,  was 
■afficient  under  the  statute,  though  there  wan 
an  error  in  the  amount  of  the  costs  stated,  and 
the  interest  which  had  accrued  between  the  day 
of  the  rendition  of  the  judgment  and  the  time 
of  its  record  was  not  incorporated  and  made  a 
part  of  the  memorandum  of  the  whole  amount 
due  on  the  judgment ;  the  statutor7  requirement 
that  the  amount  for  which  the  judgment  waa 
rendered  and  the  amount  still  due  upon  the 
same  be  shown,  referring  to  the  principal  sum 
adjudged  against  defendant,  independent  of  the 
costs. 

Appeal  from  District  Court,  Hntcblnson 
County;  H.  O.  Hendricks,  Judge. 

Action  by  W.  F.  B.  Wicker  against  J.  O. 
Jenldns.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     Reversed  and  remanded. 

Coffee  &  Kelly  and  Willis  &  Willis,  for  ap- 
pellant W.  T.  Allen  and  Hoover  ft  Taylor, 
for  appellee. 

HODGES,  J.  Appellant,  W.  F.  B.  Wicker, 
some  time  prior  to  the  filing  of  this  suit,  bad 
recovered  two  Judgments  against  one  Joe 
Phillips  which  were  unsatisfied  and  subsist- 
ing at  the  time  of  this  suit  One  of  them 
iras  for  the  sum  of  $364.27,  rendered  in  the 
district  court  of  Wheeler  county  on  the  8th 
day  of  September,  1903,  in  cause  No.  241; 
the  other,  for  the  sum  of  |163.47,  rendered 
In  cause  No.  214  in  the  district  court  of 
Hemphill  county  on  the  8th  day  of  January, 
1904.  Upon  both  of  these  Judgments  execu- 
tloDS  bad  been  issued  as  required  by  law, 
and  no  payments  had  been  made  thereon  nor 
any  credits  entered,  but  the  whole  amount  of 
each  was  unpaid  at  the  time  this  suit  was 
entered  against  the  appellee.  On  the  2l8t 
day  of  September,  1003,  the  appellant  caused 
an  abstract  of  the  Judgment  In  cause  No.  241, 
in  Wheeler  county,  to  be  made  and  recorded 
In  the  ofBce  of  the  county  clerk  of  Hutchin- 
son county  on  the  29th  day  of  September, 
1903.  The  proper  date  and  number  of  the 
Judgment  were  given,  and  the  amount  of  the 
same  stated  as  $364.27,  costs  $11.90,  rate  of 
inti-rest  at  10  per  cent.,  the  amount  of  credits 


"none,"  and  the  whole  amount  stlU  due  at 
$376.17.  There  was  no  memorandum  on  the 
Judgment  record  of  the  certificate  of  the 
clerk  of  the  district  court  of  Wheels  county 
as  to  the  abstract;  neither  was  the  Interest 
wlilch  accrued  after  the  rendition  of  the 
Judgment  and  before  the  abstract  was  made, 
included  in  the  amount  still  due,  and  as  such 
Incorporated  into  and  made  a  part  of  the 
record  of  the  whole  sum  still  due.  The  ap- 
pellant also  had  an  al»8tract  of  the  Judg- 
ment in  cause  No.  214,  in  Hemphill  county, 
made  and  recorded  in  the  office  of  the  county 
clerk  of  Hutchinson  county  about  the  same 
time.  But  In  this  abstract  the  name  of  the 
plaintiff  in  the  suit  was  stated  as  W.  "B.  F." 
Wicker,  Instead  of  W.  "F.  B."  Wicker  as  It 
should  have  lieen.  The  correct  amount  and 
rate  of  interest  were  given.  At  the  time  the 
abstracts  mentioned  were  made  and  recorded 
in  Hutchinson  county  the  defendant  in  those 
suits,  Joe  Phillips,  owned  certain  tracts  of 
land  in  that  county  which  were  thereafter 
sold  by  him  to  the  appellee  in  this  suit  The 
land  was  subject  In  his  hands  to  the  Judg- 
ment liens  created  by  the  abstracts  which  bad 
been  recorded  by  the  appellant  unless  the 
defects  urged  and  sustained  by  the  court  t>e- 
low  were  such  as  to  render  them  invalid  as 
such  liens.  In  May,  1906,  the  appellant  In- 
stituted this  suit  In  the  district  court  of 
Hutchinson  county  against  the  appellee,  seek- 
ing to  foreclose  those  Judgment  liens  against 
the  lands  which  had  l)een  purchased  from 
Joe  Phillips  by  the  appellee.  The  cause  was 
submitted  to  the  court  without  a  Jury.  The 
court  excluded  both  abstracts  when  offered 
in  evidence,  and  rendered  Judgment  for  ap- 
pellee; from  which  Judgment  appellant  has 
appealed. 

The  first  assignment  of  error  complains  of 
the  action  of  the  court  In  excluding  the  ab- 
stract in  cause  No.  214.  The  specific  objec- 
tions urged  to  the  admission  of  this  abstract 
In  evidence  were:  The  transposition  of  the 
two  middle  Initials  of  the  plaintiff  in  the 
original  suit,  the  failure  of  the  record  to 
state  the  amount  due  upon  the  Judgment  and 
the  amount  of  credits,  and  because  the  certi- 
ficate of  the  district  clerk  of  Hemphill  county 
authenticating  the  abstract  was  not  also 
made  a  part  of  the  record.  It  has  been  held 
by  the  Supreme  Court  that  the  certificate  of 
the  clerk  attesting  the  correctness  of  the 
abstract  need  not  be  recorded.  Spence  v. 
Brown,  86  Tex.  430,  26  S.  W.  413.  The  bfll 
of  exceptions  shows  that  the  amount  for 
which  the  Judgment  was  rendered,  together 
with  the  rate  of  interest  and  amount  of  costs, 
were  correctly  given,  but  that  the  spaces  In 
the  record  book  where  the  amount  of  credits 
and  the  sum  still  due  were  to  be  placed  were 
left  blank.  We  do  not  Ihlnk  this  material- 
ly varied  from  the  statutory  requirements. 
When  the  Judgment  abstract  showed  the  sum 
for  which  Judgment  bad  t>een  rendered  and 
the  rate  of  interest  it  bore.  It  complied  with 
the   statute  in  requiring  the  statement  of 
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"the  amount  for  wblcb  the  same  was  ren- 
dered and  the  amount  still  due  upon  the 
same."  First  Nat  Bank  t.  Cloud,  2  Tex. 
Civ.  App.  627,  21  S.  W.  770;  P.  J.  Willis  & 
Bro.  T.  SommerrlUe,  8  Tex.  Civ.  App.  609, 

22  8.  W.  781. 

But  tlie  remaining  objection  wliich  was 
urged  to  the  admission  of  this  abstract  is 
not  BO  easily  disposed  of.  The  statute  re- 
quires the  abstract  to  state  the  names  of  the 
plaintiff  and  of  the  defendant  in  such  Judg- 
ment. If  in  giving  the  name  of  the  plaintiff 
as  W,  "B.  P."  Wicker,  Instead  of  W.  "F.  R" 
Wicker,  there  was  a  substantial  compliance 
with  the  statute,  then  the  court  erred  in  ex- 
cluding this  evidence.  There  is  a  familiar 
rule  of  the  common  law  which  disregards  the 
middle  initial,  or  middle  name,  of  a  party  to 
an  instrument,  and  looks  alone  to  the  first 
Initial,  or  the  first  Christian  name,  for  iden- 
tification. This  grew  out  of  the  former  cus- 
tom of  having  only  one  Christian  name. 
Since  the  use  of  more  than  one  Christian 
name  has  become  almost  a  universal  custom 
among  the  English  speaking  race  the  rule 
has  lost  much  of  the  reason  upon  which  it 
was  originally  based.  This,  however,  Is  a 
special  statutory  proceeding,  and  must  be 
substantially  complied  with  in  all  its  details. 
This  substantial  requirement  is  little  less 
than  a  literal  compliance.  One  of  the  pur- 
poses for  which  the  record  of  an  abstract  is 
provided  is  that  parties  seeking  the  informa- 
tion there  required  to  be  given  should  have 
a  speedy  and  accurate  method  of  obtaining 
it  While  notice  seems  to  be  one  of  the  pur- 
poses aimed  at  in  the  statutory  provisions,  it 
is  not  the  only  one,  but  the  existence  of  the 
lien  itself  is  made  to  depend  upon  complying 
with  the  terms  of  the  statute.  The  record  is 
Intended  to  be  made  sufficiently  complete 
within  itself  as  to  accurately  supply  all  of 
the  information  concerning  the  facts  therein 
required  to  be  placed  of  record,  without  im- 
posing upon  the  inquirer  the  necessity  of 
going  elsewhere  to  supplement,  or  to  verify, 
what  Is  there  incompletely  shown.  The  ques- 
tion then  arises:  Would  one.  In  searching 
the  record  of  this  abstract  know  that  W.  B. 
F.  Wicker  was  the  same  person  as  W.  F.  B. 
Wicker?  These  three  initial  letters  when 
transposed  in  this  manner  might  mean  en- 
tirely different  persons,  and  might  stand 
for  wholly  different  Christian  names.  It  is 
true  that  two  persons  sometimes  have  iden- 
tically the  same  initials  and  surnames.  But 
when  the  true  name  of  the  plaintiff  Is  given, 
the  statute  is  literally  compiled  with,  and  the 
diversity  of  identity  is  no  fault  of  the  cred- 
itor seeking  to  fix  his  lien.  We  have  not 
been  referred  to  any  cases  in  this  state  where 
this  question  has  been  before  the  courts  in 
this  particular  form,  nor  have  we  been  able 
to  find  any.  The  following  authorities  from 
other  Jurisdictions  appear  to  Justifty  the  con- 
clusions we  have  reached:  Crouse  v.  Mur- 
phy, 140  Pa.  335,  21  Atl.  358,  12  L.  R.  A.  S8, 

23  Am.  St   Rep.  232;    Davis  v.  Steeps,  87 


Wis.  472,  68  N.  W.  768,  28  L.  R  A.  818,  41 
Am.  St  Rep.  51;  Johnson  v.  Hess,  126  Ind. 
298,  26  N.  E.  443,  9  L.  R.  A.  471,  23  Cyc  1358. 
We  think  the  creditor  should  have  seen  to  It 
that  the  correct  name  of  the  plaintiff  in  the 
suit  was  given  in  the  abstract  BVilUng  to 
do  80,  the  record  did  not  create  a  lien  on 
the  land  in  controversy,  and  there  was  no 
error  in  excluding  the  evidence. 

When  offered  in  evidence  the  court  also 
rejected  the  abstract  in  cause  No.  241.  The 
objections  urged  to  this  abstract  were  that 
there  was  an  error  of  $2  In  the  costs  stated, 
and  that  the  Interest  which  had  accrued  be- 
tween the  date  of  the  rendition  of  the  Judg- 
ment and  the  time  of  its  record  was  not  in- 
corporated and  made  a  part  of  the  memo- 
randum of  the  whole  amount  due  upon  the 
Judgment,  and  the  certificate  to  the  abstract 
was  not  also  made  a  part  of  the  record.  The 
statute  does  not  expressly  require  that  the 
abstract  show  the  amount  of  costs.  The 
language  is:  "The  amount  for  which  the 
same  [meaning  Judgment]  was  rendered  and 
the  amount  still  due  upon  the  same."  This 
we  think  refers  to  the  principal  sum  adjudg- 
ed against  the  defendant,  independent  of  the 
court  costs.  H.  &  T.  C.  R.  ▼.  Red  Cross 
Stock  Farm,  91  Tex.  628,  «  S.  W.  875;  Ed- 
wards ▼.  Morton,  92  Tex.  152,  46  S.  W.  792. 
At  the  time  the  Judgment  was  actually  ren- 
dered by  the  court  and  entered  of  record,  all 
of  the  court  costs  that  might  be  carried 
with  it  were  not  ascertainable.  Each  execu- 
tion that  was  issued  thereafter  entailed  more 
cost,  and  incidentally  became  a  part  of  the 
Judgment  The  statement  of  the  amount  of 
costs  not  being  required,  even  if  there  was 
an  error  in  the  amount  stated  that  did  not 
affect  the  record  of  the  abstract  or  defeat 
the  lien.  Nor  do  we  think  it  was  necessary 
that  the  clerk  should  have  calculated  and 
included  the  accrued  interest  up  to  the  time 
of  the  record.  If  the  correct  sum  for  which 
the  Judgment  bad  been  rendered  and  the  rate 
of  interest  were  given,  we  thUik  that  was  a 
sufficient  compliance  with  the  statute. 

For  the  refusal  of  the  trial  court  to  per- 
mit the  Introduction  of  this  last  abstract  the 
Judgment  will  be  reversed,  and  the  cause  re- 
manded. 

IaAcour  v.  l.  w.  levy  *  00» 

(Court  of  Civil  Appeals  of  TexM.     Feb.  8, 

1908.    Rehearing  Denied  March  5,  1908.) 

Homestead— ACQtnsinoN—UBB  of  Pbopkbtt 

— "PuBPOSEs  or  THE  Horn." 

Plaintiff's  husband  owned  a  half  Interest  in 
a  lot  containing  12  acres  separated  from  his 
residence  by  two  streets,  10  and  30  varas  wide, 
respectively,  with  a  narrow  block  between  them, 
which  was  fenced  in  1892,  and  lince  continu- 
ously used  by  him  as  a  pajsture,  and,  with  the 
exception  of  two  years,  for  raising  garden  veg- 
etables, though  at  times  he  also  raised  some 
cotton  thereon.  One  year  the  land  was  rented 
for  cash,  and  one  year  on  shares,  to  one  who 
planted  crops  as  directed,  consisting  of  garden 
vegetables,  etc.,  and  some  cotton.    Part  of  the 

*Wrlt  of  error  denied  by  Supreme  Court 
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dm*  cattie  bought  to  sell  wcm  putured  with 
the  regular  domestic  aaimals.  Beli,  that  the 
property  wa»  oaed  "for  the  pnrposes  of  the 
hmne,"  within  the  meanlnf  and  intent  of  the 
Oonatittitioa  and  laws,  and  that  the  property 
was  a  part  of  the  homestead  of  plaintiff  and  her 
liuimid. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
tdL  2S.  Homestead,  {|  44,  45.] 

Appeal  from  District  Court,  Liberty  Oomi- 
tj;  tu  B.  Hlghtower,  Jodge. 

Actioo  by  Sophia  Lee  Laconr  against  L.  W. 
Idtry  ft  Go.  to  establlBh  homestead  rights. 
Btom  a  Jndgment  tor  defendants,  plaintiff  ap- 
peals.   Berersed  and  r«idered. 

J.  T.  Dabney,  for  appellant.  Stevens  St 
Pldcett  and  James  B.  &  Cbarles  J.  Stnbbs,  for 
appellees. 

BBESB,  J.  This  is  a  second  appeal  of  this 
case.  The  former  appeal  was  from  a  jndg- 
ment for  appellant,  plaintiff  below,  whlcb 
was  by  this  court  reversed  and  the  cause  re- 
manded. 94  S.  W.  880,  16  Tex.  Ot  Sep.  869. 
Upon  tbls  trial  before  the  court,  jndgment 
was  rendered  for  defendants,  trom  which 
tbe  plaintiff  below  appeals. 

As  in  the  former  appeal,  the  sole  question 
for  disposition  is  whether  at  the  time  of  tbe 
execution  of  the  deed  of  trust  by  J.  V.  La- 
conr to  L.  W.  Levy  &  Co.,  upon  the  premises 
in  controversy,  said  premises  were  a  part  of 
the  homestead  of  Laconr  and  wife,  Sophia 
Lacour,  who  sues  herein  as  plaintiff  to  en- 
join tbeir  sale  under  said  deed  of  trust  A 
plat  of  the  premhws  may  be  seen  by  refer- 
staoe  to  the  opinion  upon  the  former  appeal, 
and  Uie  facts,  except  as  to  the  use  made  of 
the  property  In  dispute,  are  as  stated  in  the 
former  opinion.  From  the  statement  follow- 
ing the  assignment  of  error  in  appellant's 
brief,  which  not  being  contested  will  be  con- 
Bidoed  as  acquiesced  In  (Rule  41,  94  Tex.  662; 
67  8.  W.  xvll),  we  dednoe  the  following  facta 
as  to  the  nse  of  the  premises  ki  connection 
wlfli  the  home:  Laconr  bought  the  land  In 
dlspiote  In  1887,  and  fenced  It  In  1892.  He 
was  at  that  time  living,  and  has  continued  to 
lire,  opon  blo<A:  104,  except  for  a  short  time 
during  which  he  and  his  wife  made  their 
home  with  her  mother.  The  land  in  contro- 
Teny  and  tbe  resldekice  lot  are  both  situated 
wltbln  the  corporate  limits  of  tbe  town  of 
liberty.  The  lot  in  dispute  contains  12  acres, 
in  wbldi  3.  y.  Lacour  owns  one-half  interest, 
and  la  separated  from  his  residence  lot  by  one 
street  10  varas  wide,  a  narrow  block  of 
ground,  and  anotlier  street  30  varas  wide. 
Since  1892  Laconr  has  continuously  used  the 
premises  as  a  pasture  for  his  horses,  cows, 
and  calves,  and  has  also  used  It  for  raising 
garden  vegetables  and  com,  and  has  at  times 
planted  and  grown  some  cotttm.  The  amount 
of  cotton  so  grown  In  proportion  to  the  other 
crops  la  not  showtn.  All  of  the  crops  so 
grown  on  the  premises  at  all  times  have  been 
used  for  home  consumption  by  the  family, 
none  of  it  having  ever  been  sold,  except  the 
cotton.     For  one  year  during  this  time  the 


premises  were  let  to  a  tenant,  who  worked 
the  land  on  shares,  planting  such  crops  as 
Lacour  directed,  the  share  of  the  landlord, 
ezcq>t  the  cotton,  being  consumed  by  the 
family  and  consisting  of  tbe  same  kind  of 
crops,  com,  vegetables,  eta,  as  were  grown 
by  Lacour,  aqd,  after  the  crops  were  gathered 
In  the  fall,  the  premises  were  used  by  Lacour 
as  a  pasture  for  his  horses  and  cows.  One 
year  the  land  was  rented  for  money  rent 
Part  of  the  time.  In  addition  to  the  use  of  the 
premises  as  a  pasture  for  his  saddle  horses 
and  milch  cows  and  calves,  Lacour  kept  cat- 
tle which  he  was  buying  to  sell,  but  when 
such  cattle  were  kept  there,  there  was  always 
also  kept  his  domestic  animals,  such  as  mllcb 
cows,  calves,  and  horses. 

It  was  held  upon  the  former  appeal  that 
tbe  evidence  did  not  show  sufBciently  that 
the  principal  nse  of  tbe  property  was  In  con- 
nection with  the  home,  and  for  the  comfort 
and  convenience  of  the  family ;  citing  Heath- 
erly  v.  LitUe,  21  Tex.  Civ.  App.  664,  52  S.  W. 
980,  and  Blum  v.  Rogers,  78  Tex.  530,  15 
S.  W.  116.  In  the  Heatherly  Case  tbe  judg- 
ment was  reversed  for  error  In  a  charge 
which  authorized  the  jury  to  find  that  the 
property  was  homestead.  If  tbe  uses  to  which 
It  was  put  in  connection  with  the  home  were 
only  casual,  which  was  held  to  be  error.  In 
Blum  V.  Rogers  tbe  facts  are  altogether  dif- 
ferent from  what  we  find  them  to  be  in  tbe 
present  case.  Tbe  principal  nse  to  wbldi  the 
property  was  put  was  to  be  rented  to  ten- 
snts  for  the  purpose  of  producing  an  income ; 
the  only  use  In  fact  In  connection  with  or 
for  the  convenloice  of  tbe  home,  being  the 
occasional  use  of  a  dstem  on  the  premises 
claimed  to  be  a  part  of  the  homestead  to  get 
drinking  water,  and  an  occasional  use  of  a 
small  part  of  It  for  growing  vegetables.  The 
court  says:  "The  mere  fact  that  portions  of 
the  land  may  be  occasiotnally  used  for  a  fam- 
ily purpose,  such  as  to  grow  vegetables,  to 
shelter  live  stock,  or  to  furnish  water,  is  not 
enough  to  shield  it  from  sale  under  execu- 
tion. The  principal  use  to  which  they  are 
subjected  must  be  looked  to,  and  where,  as 
evidently  appears  in  this  case,  the  main  pur- 
pose to  which  the  property  is  devoted  Is  to 
bring  In  an  income,  and  tbe  family  use  is  not 
otily  secondary  and  subordinate,  but  of  trivial 
Importance,  the  property  should  no  k>nger  be 
deemed  a  part  of  the  homestead."  We  can- 
not distinguish  the  present  case  from  Axer 
V.  Bassett  63  Tex.  548,  abd  Anderson  v.  Ses- 
sion, 93  Tex.  279,  61  S.  W.  874,  66  S.  W.  1133, 
77  Am.  St  Rep.  873,  unless  such  a  distinction 
is  authorized  upon  the  ground  of  the  size  of 
the  piece  of  ground  In  controversy,  or  up<Mi 
the  fact  of  the  occasional  planting  of  an  in- 
definite portlob  of  It  In  cotton,  or  tbe  occa- 
sional use  of  It  to  put  cattle  not  kept  for 
domestic  use.  In  the  Axer  Case  the  ground 
occupied  by  the  residence  property  was  l\i 
acres  In  a  city  of  6,000  Inhabitants,  upon 
which  Axer  bad  his  dwelling,  garden,  or- 
chard, stables,  horse  and  cow  lot  etc.    Ona 
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bnndred  yards  away  was  the  tract  ki  qnet- 
tion,  conslstiug  of  two  acres,  upon  which  he 
bad  a  pasture  for  bis  domestic  animals  and 
a  rye  and  barley  patch.  The  land  was  held 
to  be  a  part  of  the  homestead.  In  Anderson 
T.  Sesalons  the  residence  was  upon  a  piece  of 
ground  70  by  140  feet,  and  1,000  yards  away, 
In  a  different  part  of  the  town,  was  a  tract 
of  two  acres,  a  portion  of  which  the  owner 
had  planted  In  an  orchard,  and  upon  which 
be  cultivated  every  year  a  garden,  raising 
vegetables  for  the  use  of  his  family.  The 
size  of  the  piece  of  ground  we  do  not  think 
Is  sufficient  to  dlstlngniisb  this  case  from  those 
cited.  There  was,  it  is  true,  a  use  of  tha 
premises,  or  a  portion  of  them — 1.  &,  for 
raising  cotton  and  to  keep  cattle  not  for  do- 
mestic use — Inconsistent  with  the  homestead 
claim,  but  It  Is  clear  that  such  uses  were 
partial  and  occasional.  When  cotton  was 
planted  (the  quantity  not  stated),  there  waa 
also  planted  com,  and  garden  crops  exclu* 
sively  for  family  use,  all  of  which  were  so 
used  every  year,  and,  when  cattle  not  such 
as  were  kept  for  domestic  use  were  kept  on 
the  premises,  there  were  also  kept  the  domes- 
tic animals,  and  the  keeping  of  these  cattle, 
not  domestic  animals,  was  only  occasional, 
and  did  not,  to  any  extent.  Interfere  with 
the  keeping  of  the  domestic  animals  in  the 
pasture.  The  renting  of  the  premises  for  one 
year  for  money  and  the  working  of  the  crops 
tbereon  one  year  on  shares,  the  share  of  the 
landlord  being  used  for  home  consumption 
(except  the  cotton),  and  the  premises  being 
used,  after  the  crops  were  gathered,  for  pas- 
turage for  domestic  animals,  would  not  af- 
fect the  homestead  claim. 

The  facts  are  imdl^uted,  and  It  only  re- 
mains to  apply  to  them  the  principles  of  law 
In  such  cases.  We  are  of  the  opinion  that 
they  sufficiently  show  that  the  main,  general, 
and  continuous  uses  to  which  the  premises 
were  put  were  "for  the  purposes  of  the  borne" 
within  the  meaning  and  intent  of  the  Con- 
stitution and  laws.  Other  uses  indicated  by 
the  evidence  were  only  partial  and  occasion- 
al, and  in  no  way  Inconsistent  wltb  the  home- 
stead claim. 

We  are  of  the  opinion  that  the  court  erred 
In  rendering  Judgment  for  appellee,  and  that 
this  Judgment  should  be  reversed  and  Judg- 
ment here  rendered  for  appellant  perpetuat- 
ing the  temporary  Injunction;  and  It  la  so 
ordered. 

Reversed  and  rendered. 


PERRY  et  al.  v.  TURNER. 

(Court  of  Civil  Appeal  of  Texas.    Feb.  27, 

1908.    Rehearing  Denied  March  12,  1908.) 

APPEAlr— In  JUHOnON . 

Act  April  le,  1907.  |  2  (Gen.  Laws,  p.  207, 
c.  107),  provides  that  any  party  or  parties  to 
any  civil  suit  wherein  a  temporary  injunction 
may  be  granted  or  dissolved  under  any  of  the 
provisions  of  this  title  in  term  time  or  vacation 
may  appeal,"  etc.  Held  to  apply  only  to  inter- 
locutory and  not  to  final  jud^enta  granting  or 


dissolving  such  an  injunction,  as  In  audi  case 
the  right  of  appeal  did  not  before  exist,  and,  so 
construing,  the  statute  harmonised  it  with  oth- 
er statutes  relating  to  appeals. 

Motion  by  Mrs.  A.  C.  E.  Perry  and  others 
to  file  a  petition  for  a  writ  of  mandamua 
against  P.  A.  Turner.    Denied. 

S.  3.  Henry,  for  relators. 

WIIiLSON,  C.  J.  This  is  a  motion  to  file  a 
petition  for  the  writ  of  mandamus  to  compel 
Hon.  P.  A.  Tarner,  Judge  of  the  Fifth  Judicial 
district,  to  "approve,  sign,  and  certify"  a 
statement  of  facts  in  the  cause  styled  "Mrs. 
A.  G  E.  Perry  et  al.  ▼.  F.  M.  Ball  et  al.," 
pending  in  this  court  on  an  appeal  from  a 
Judgment  rendered  by  the  Bowie  county  dis- 
trict court  Relators'  suit  was  against  the 
mayor,  city  attorney,  city  engineer,  and  mem- 
bers of  the  city  council  of  the  city  of  Texar- 
kana,  as  such.  In  their  petition  relators  al- 
leged tbat  they  were  the  owners  and  in  pos- 
session of  certain  lots  In  said  city  of  the 
rental  value  of  $300  per  annum,  and  tbat 
defendants  had  unlawfully  ejected  them 
therefrom,  and  bad  unlawfully  torn  down  and 
removed,  and  were  engaged  in  unlawfully 
tearing  down,  removing,  and  destroying,  bous- 
es on  and  fences  inclosing  same.  The  pray- 
er was  for  an  injunction  restraining  de- 
fendants from  further  interfering  with  the 
property  and  relators'  possession  thereof, 
that  they  have  a  restitution  of  the  premises, 
and  be  quieted  In  their  title  to  and  possession 
thereof,  and  that  they  have  Judgment  for 
rents,  damages,  costs,  etc.  February  14,  1907, 
a  temporary  injunction  was  granted  by  tha 
district  Judge.  January  20,  1908,  the  defend- 
ants. Joined  by  the  city,  which  made  itself 
a  party,  filed  their  answer,  alleging  tbat  re- 
lators' fences,  etc.,  had  been  placed  on  land 
forming  a  part  of,  and  were  obstructlona  to, 
a  public  street  in  said  dty.  The  defendants 
and  the  dty  prayed  that  the  Injunction  grant- 
ed  to  relators  February  14,  1907,  be  dissolv- 
ed, and  that  an  injunction  commanding  relat- 
ors to  remove  their  fences,  etc.,  from  the 
land  claimed  to  form  part  of  the  street  be 
issued.  Tbe  cause  was  tried  on  its  merits 
January  21,  1908,  at  a  regular  term  of  tbe 
district  court  of  Bowie  county,  before  the 
Judge  thereof,  without  a  Jury,  when  a  Judg- 
ment was  rendered  fully  disposing  of  tbe 
controversy  between  all  tbe  parties,  and 
among  other  things  declaring  the  land  In 
question  to  be  a  part  of  a  public  street,  dis- 
solving tbe  temporary  Injunction  granted  to 
relators  February  14,  1907,  and,  In  favor  of 
the  dty,  enjoining  relators  from  erecting  and 
maintaining  fences,  etc.,  thereon,  and  com- 
manding them  to  remove  therefrom  fences, 
etc.,  erected  thereon.  The  judgment  so  ren- 
dered was  entered  on  the  minutes.  January 
29,  1908.  On  the  same  day  relators'  motion 
for  a  new  trial  and  to  dissolve  the  injunction 
in  favor  of  the  city  was  denied.  The  term 
of  the  court  at  which  the  judgment  was  ren- 
dered ended  on  January  80,  1908.    Belatora* 
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motion  for  leave  to  file  their  petition  for  the 
writ  of  mandamua  was  presented  to  this 
court  oa  February  18, 1908. 

Whether  their  motion  should  be  granted 
or  not  depends  upon  whether  It  appears  there- 
from that  the  aiH?eaI  presented  by  them  la 
from  a  Judgment  dissolving  a  temporary  In- 
junction, within  the  meaning  of  the  act  ap- 
proved April  16,  1907  (Gen.  Laws,  p.  206,  c. 
107),  or  whether  It  Is  an  appeal  from  a  Judg- 
ment not  within  the  meaning  of  that  act. 
Section  2  of  the  act  referred  to  declares  that 
"any  party  or  parties  to  any  civil  suit  where- 
in a  temporary  injunction* may  be  granted 
or  dissolved  under  any  of  the  provisions  of 
this  title  in  term  time  or  in  vacation  may 
appeal  from  the  order  of  (or)  Judgment  grant- 
ing or  dissolving  such  injunction  to  the 
Court  of  Civil  Appeals  having  jurisdiction  of 
the  case ;  provided  the  transcript  in  such  case 
shall  be  filed  with  the  clerk  of  the  Court  of 
Civil  Appeals  not  later  than  fifteen  days  after 
the  entry  of  record  of  such  order  or  Judg- 
ment granting  or  dissolving  such  Injunction." 
We  are  of  the  opinirai  that  the  part  quoted 
of  the  statute  must  be  construed  as  apply- 
ing only  to  interlocutory,  and  not  to  final. 
Judgments  granting  or  dissolving  an  injunc- 
tion. The  evident  purpose  of  the  Legislature 
was  to  provide  for  an  appeal  and  a  speedy 
bearing  thereof  against  an  order  granting  an 
Injunction,  or  dissolving  one  already  granted, 
before  a  final  hearing  on  the  merits  of  the 
particular  case.  Under  the  law  as  it  existed 
betore  the  passage  of  the  act,  a  right  of  ap- 
peal as  against  such  an  Interlocutory  Judg- 
ment or  order  did  not  exist.  A  right  of  ap- 
peal as  against  a  final  Judgment  granting  or 
dissolving  an  injunction  did  exist  Constru- 
ing the  statute  as  applying  only  to  an  or- 
der or  Judgment  against  which  no  appeal 
before  'its  passage  could  be  prosecuted.  It 
harmonizes  with  other  statutes,  while  con- 
struing it  as  applying  to  final  Judgments 
granting  or  dissolving  injunctions  would 
bring  it  into  conflict  with  other  statutes, 
among  them  the  act  of  the  same  Legislature, 
approved  May  25,  1907.  (Gen.  Laws,  p.  609, 
c24). 

Section  5  of  the  act  last  mentioned  declares 
that:  "In  case  an  appeal  Is  taken  from  a 
Judgment  rendered  in  any  civil  cause,  the 
stenographer  shall,  when  requested  by  the 
party  appealing  or  bis  attorney  of  record, 
make  up  a  duplicate  statement  of  facts, 
which  shall  consist  of  the  evidence  Introduc- 
ed on  the  trial,  both  oral  and  by  deposition, 
stated  in  narrative  form,  together  with  copies, 
to  be  made  In  accordance  with  the  rules  of 
Court,  of  such  documents,  sketches,  maps  and 
other  matters  as  were  used  in  evidence.  It 
shall  not  lie  necessary  to  copy  such  statement 
of  facts  in  the  transcript,  but  the  same  shall, 
when  agreed  to  by  the  parties  in  writing  and 
approved  Iqr  the  Judge,  or  in  the  event,  of 
their  failure  to  agree  when  prepared  and  ap- 
proved by  the  Judge  trying  the  cause,  be  filed 
with  the  clerk  of  the  court,  and  the  original 
108S.W.— 18 


thereof  shall  be  sent  up  as  a  part  of  the 
record  of  the  cause.  If  the  parties  cannot 
agree  upon  a  statement  of  facts  in  any  case, 
each  party  or  his  attorney  shall  make  out  a 
condensed  statement  of  facts  and  submit  such 
statement  to  the  court  and  the  court  shall 
make  out  a  statement  of  facts.  The  Judge 
of  the  court  may  call  the  stenographer  and 
require  him  to  read  from  his  stenographic 
notes  for  his  information  and  may  direct 
such  stenographer  to  make  up  such  state- 
ment of  facts  for  him  which,  when  so  made, 
and  approved  by  the  court,  shall  be  filed  in 
the  cause,  and  shall  constitute  the  statement 
of  facts  in  such  cause." 

Section  14  of  the  same  act  declares  that: 
"Each  and  every  statement  of  facts  to  be 
filed  in  any  cause  as  provided  for  in  this  act 
shall  be  approved  by  the  court  and  filed  with- 
in thirty  days  after  the  final  adjournment 
of  the  term  of  court  at  which  such  cause  was 
tried.  Provided  tliat  the  appellant  shall  pre- 
pare or  cause  to  be  prepared  as  hereinbefore 
provided  such  statement  of  facts  and  present 
the  same  to  the  opposite  party  or  his  attor- 
ney of  record  for  his  approval  within  fifteen 
days  after  the  final  adjournment  of  such 
court  And  when  presented  to  such  opposite 
party  or  his  attorney  of  record,  such  opposite 
party  or  his  attorney  of  record  shall  within 
ten  days  thereafter,  If  he  fail  or  refuse  to 
agree  to  such  statement  of  facts  as  submitted 
by  the  appellant,  prepare  or  caused  to  be 
prepared  as  hereinbefore  provided  a  state- 
ment of  facts  upon  which  he  relies  to  be  sub- 
mitted to  the  court  as  hereinbefore  provided, 
and  from  such  statements  and  the  record  of 
the  case,  the  court  shall  make  up  such  state- 
ment of  facts  and  approve  and  file  the  same 
as  hereinbefore  provided  within  the  said  thir- 
ty days  after  such  final  adjournment  of  such 
term  of  court" 

And  section  15  provides  that:  "Either  par- 
ty may  prepare  such  statement  of  facts  for 
himself,  and  when  submitted  to  the  opposite 
party,  agreed  to  by  him  and  approved  by  the 
court,  the  same  shall  be  filed  as  the  state- 
ment of  facts  on  appeal  in  said  cause;  and 
provided  further,  in  case  either  of  said  par- 
ties to  such  suit  shall  prepare  for  himself 
such  statement  of  facts  Independent  of  such 
court  stenographer,  and  the  same  shall  not 
be  agreed  to  by  the  opposite  party,  then  such 
opposite  party  or  his  attorney  of  record  shall 
prepare  and  file  with  the  court  in  time  for 
such  statement  to  be  made  up  and  Sled  final- 
ly and  approved  by  the  court  within  the  time 
as  required  by  this  act  for  the  filing  and  ap- 
proving such  statement  of  facts,  the  state- 
ment of  facts  as  desired  by  him,  and  the 
Judge  of  such  court  shall  then  make  such 
statement  of  facts,  which  when  so  made  out 
by  the  Judge  of  the  trial  court  shall  be  ap- 
proved by  him  and  filed  as  the  statement  of 
facts  on  appeal  In  said  cause.  Provided  no 
statement  of  facts  shall  be  incorporated  in 
the  transcript  on  appeal,  but  the  original 
shall  be  sent  up  therewith." 
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Tbe  appeal  prosecuted  by  relators  Is  not 
from  au  interlocutory  Judgment  dissolving 
tbe  Injunction  granted  to  tbem,  but  from  a 
final  Judgment,  after  a  trial  on  the  merits. 
The  general  laws  and  the  provisions  of  the 
act  of  May  25,  1907,  and  not  the  act  of  April 
16,  1007,  control  in  determining  their  rights 
and  the  procedure  on  their  appeal.  It  ap- 
pears from  their  petition  for  the  writ  of 
mandamus  that  relators  on  February  9th, 
after  the  final  adjournment  of  the  court  on 
January  30tb,  presented  the  trial  Judge  with 
a  statement  of  facts,  and  then  requested  said 
Judge  to  "examine,  approve,  and  certify 
same";  that  on  February  10th  they  present- 
ed to  the  defendants'  attorney  a  duplicate  of 
said  statement  of  facts,  and  requested  said 
attorney  to  examine  it  with  a  view  of  agree- 
ing to  same;  that  on  February  12th  said  at- 
torney for  defendants  advised  relators'  at- 
torney be  would  not  agree  to  tbe  statement; 
and  that  though  repeatedly  Importuned  to  do 
so,  tbe  trial  Judge  had  failed  to  "examine, 
aK>rove,  and  certify"  the  statement  of  facts. 
The  statute  declaring  that,  when  the  parties 
fail  to  agree  on  a  statement  of  facts,  "tbe 
court  shall  make  up  such  statement  of  facts 
and  approve  and  file  the  same  as  hereinbe- 
fore provided  within  the  said  thirty  days  aft- 
er such  final  adjournment  of  such  term  of 
court,"  and  relators'  petition  showing  that 
the  SO  days  allowed  for  making,  approv- 
ing, and  filing  of  tbe  statement  bad  not  ex- 
pired when  same  was  presented  to  this  court, 
it  clearly  appears  that  relators  are  not  enti- 
tled to  the  relief  sought.  The  motion  there- 
fore Is  denied. 


PERRY  et  al.  v.  TURNER,  District  Judge. 

(Court  of  Civil  Appeals  of  Texas.     March  12, 
1908.) 

AppBALr— Statement  or  Facts  —  Cobbkction 
BT  Mandamus. 

What  shall  be  incorporated  in  a  statement 
of  facts  on  appeal  is  a  matter  within  the  recol- 
lection and  discretion  of  the  trial  Judse,  the 
work  of  the  official  stenographer  being  only  for 
his  mental  assistance,  and,  after  filing  a  state- 
ment UDBatisfactory  to  an  appellant,  he  cannot 
be  compelled  by  mandamus  to  file  another,  cor- 
rected by  the  notes  of  his  stenographer  or  other- 
wise. 

Application  by  Mrs.  A.  0.  B.  Perry  and 
others  for  mandamus  against  P.  A.  Turner, 
district  Judge.     Refused. 

S.  J.  Henry,  for  relators. 

HODOES,  J.  This  is  an  original  applica- 
tion by  the  relators  for  a  peremptory  writ  of 
mandamus  to  compel  the  respondent,  as  the 
district  Judge  of  the  Fifth  Judicial  district, 
to  prove  and  file  a  statement  of  facts  attach- 
ed to  tbe  application,  which  is  alleged  to  be 
the  true  and  correct  statement  of  the  facts 
adduced  upon  the  trial  of  the  case  to  which 
they  relate.  While  this  proceeding  is  not  in 
this  Instance  in  accord  with  the  rules  adopted 


by  courts  and  usually  followed  by  litigants- 
seeking  a  writ  of  mandamus,  yet  we  have- 
elected  to  waive  such  requirements  and  con- 
sider tbe  matters  presented  upon  their  merits. 
The  application  shows  upon  its  face  that  the 
leiatora  are  tbe  plalntiflis  in  the  cause  of  A. 
C.  B.  Perry  et  al.  v.  F.  M.  Ball  et  al..  No, 
9,603,  pending  in  tbe  district  court  of  Bowie 
coimty ;  that  the  canse  came  on  for  trial  on. 
tbe  28th  day  of  January,  1908,  resulting  In  a 
Judgment  adverse  to  the  plaintiffs  therein; 
that,  desiring  to  appeal  from  the  Judgment. 
the  relators  called  upon  the  official  stenog- 
rapher of  the  court  to  prepare  a  statMnent  of 
the  facts  In  duplicate;  that  this  was  done. 
but  in  a  manner  unsatisfactory  to  the  counsel 
for  the  plaintltr;  but,  "preferring  a  half  loaf 
to  no  loaf  at  all,"  this  statement  was  accept- 
ed, and  after  some  corrections  made  by  tbe 
attorney  for  plaintiffs  was  presented  to  the 
attorney  for  defendants,  who  refused  to  agree 
to  the  same.  Upon  this  refusal  the  attorney 
for  relators  then  applied  to  the  Honorable 
P.  A.  Turner,  judge  of  the  court  wherein  the- 
case  was  tried,  and  respondent  herein,  and 
demanded  that  he  approve  tbe  statement  pre- 
sented, or  make  up  one  that  was  true  and 
correct.  After  some  delay,  during  which  time 
the  relators  sought  to  hasten  bis  official  ac- 
tion by  an  application  to  this  court  for  a  per- 
emptory writ  of  mandamus  (108  S.  W.  192). 
tbe  respondent  did  make  up  a  statement  of 
facts,  which  he  approved  and  signed  and  de- 
livered to  the  attorney  for  the  relators,  with 
the  request  that  It  be  filed.  After  an  inspec- 
tion of  tbe  statement  of  facts  thus  presented, 
relators'  attorney  reached  the  conclusion  that 
It  was  Incorrect  In  many  particulars;  that 
entire  paragraphs  had  been  stricken  out  with 
red  Ink,  and  other  material  portions  so  chang- 
ed as  to  radically  depart  from  what  relators' 
attorney  conceived  to  be  the  facts  as  testified 
to  upon  tbe  trial.  Relators  complain  that 
said  statement  of  facts  as  compiled  by  the 
respondent  Is  at  variance  with  the  notes  of 
the  official  court  stenograpber,  and  ask  for 
tbe  correction  of  such  errors  In  the  following 
manner:  "Petitioner  requests  and  asks  that 
this  honorable  court  make  an  order  compel- 
ling said  official  court  stenographer  to  bring 
his  stenographic  notes  of  tbe  evidence,  as  tak- 
en down  on  said  trial  in  the  lower  court,  into 
this  honorable  court  and  have  him  read  same 
to  this  honorable  court  In  the  presence  of  re- 
spondent on  the  hearing  hereof.  In  order  that 
the  respondent  herein,  the  trial  Judge,  may 
and  shall  follow  said  stenographic  notes,  as 
taken  down  by  said  official  stenographer  in 
said  cause,  and  In  order  that  petitioners  may 
and  shall  have  the  full,  adequate,  and  law- 
ful right  of  a  full,  perfect,  complete,  and  ex- 
act statement  of  ail  tbe  facts  adduced  in  her 
behalf  upon  said  trial  in  tbe  nisi  prius  court, 
tbe  court  below,  the  court  a  qua,  tbe  court 
from  which  her  said  appeal  was  taken,  and 
tbe  court  of  Inferior  Jurisdiction."  In  sup- 
port of  this  contention  the  counsel  for  rela- 


Digitized  by 


Google 


Tex.)     GRAND  LODGE  UNITED  BROTHERS  OF  FRIENDSHIP  T.WILLIAMS.       195 


tors  argae  us  follows :  "Was  not  the  very  pur- 
pose, intent,  and  objects  of  the  Legislature, 
in  proTlding  for  stenographers  in  the  nisi 
priuB  courts,  to  see  that  each  side,  and  any 
and  all  litigants  should  have  a  full,  adequate, 
perfect,  complete,  and  exact  statement  of 
facts  In  each,  any,  and  all  cases  tried  in  said 
lower  courts?  And  to  reconcile  all  disputed 
issues  between  adverse  litigants,  or  any  liti'i 
gants  and  an  adverse  trial  Judge;  and  to 
avoid  Just  such  troubles  as  those  which  have 
unavoidably  arisen  In  this  cause?  •  •  • 
How  are  litigants  to  procure  such  a  state- 
ment of  facts  unless  our  appellate  courts  use 
their  most  gracious  and  wholesome  writ  of 
mandamus  in  carrying  out  such  legislative 
purposes,  objects,  and  intents?"  We  gather 
from  the  following  language  of  the  relators  in 
their  application  that  the  respondent  herein 
made  some  changes  and  interlineations  in  the 
statement  of  facts  presented  to  him  by  the 
counsel  for  his  ai^roval,  and  that  many  era- 
sures were  made  in  red  ink.  It  is  said :  "It 
seems  to  us  like  the  unerring  finger  (which 
was  not  dipped  In  red  ink)  of  the  Supreme 
Judge  of  the  Universe  has  In  his  Divine  Prov- 
idence prevented  the  Iconoclastic  simoon  of 
destruction,  traveling  with  cyclonic  fury 
through  said  statement  of  facts,  from  erad- 
icating (with  a  trail  of  red  Ink)  this  impreg- 
nable barrier  perpetuated  therein  by  written 
notice,  as  a  monument  of  truth  along  the 
bi;:bway  of  litigation  in  behalf  of  this  peti- 
tioner." 

It  is  not  complained  that  the  trial  Judge 
had  failed  within  the  time  prescribed  by  law 
To  file  any  statement  of  facts  in  this  case 
wherein  it  is  sought  to  have  this  court  exer- 
oise  Its  mandatory  supervision  over  the  offl- 
pial  action  of  that  functionary ;  but  the  grav- 
amen of  the  complaint  appears  to  be  that  the 
judge  persistently  refused  to  file  a  correct 
iitatement  of  facts  as  shown  by  the  notes  of 
the  official  stenographer.  It  may  be  that  it 
was  an  oversight  on  the  part  of  the  legrisla- 
Tive  branch  of  the  government  in  not  invest- 
ing the  appellate  Judicatories  with  some  au- 
thority to  supervise  and  compel  refractory 
trial  Judges  to  adhere  to  the  facts  actually 
shown  in  evidence  upon  the  trial  of  causes, 
instead  of  giving  their  version  of  them;  but 
such  is  the  state  of  the  law.  However  much 
we  may  regret  the  existence  of  this  condition, 
when  called  to  investigate  and  correct  matters 
which  lie  t>eyond  our  Judicial  reach  and  de- 
serving revision,  we  cannot  Interfere  in  such 
proceedings.  The  appellate  court  may  review 
the  facts  as  stated  in  the  record,  or  it  may 
r-ompei  the  preparation  and  filing  of  a  state- 
ment of  facts  In  cases  where  the  trial  Judge 
refuses  to  file  one;  but  it  Is  beyond  its  Judi- 
cial authority  to  dictate  what  shall  be  Incor- 
porated within  such  a  statement  of  facts 
when  prepared.  Those  are  matters  that  must 
rest  wltbin  the  exclusive  Judicial  recollection 
and  discretion  of  the  trial  Judge.  He  alone 
must  determine  those  facts.    The  work  of  the 


official  stenographer  is  only  for  his  mental  as- 
sistance, not  for  his  legal  compulsion.  With- 
in this  domain  of  discretion — this  chamber  of 
memories — the  trial  Judge  is  within  his  offi- 
cial castle,  free  from  the  inquisitorial  eyes  of 
any  appellate  Judicatory,  no  matter  how  ex- 
alted. What  be  officially  says  he  remembers 
of  the  facts  adduced  In  evidence  upon  the 
trial  of  the  given  case  is  the  only  touchstone 
by  which  appellate  courts  must  determine 
those  facts  to  be.  However  flagrant  may  be 
his  departures  from  the  true  state  of  facts, 
no  court,  other  than  that  which  must,  in  the 
final  consummation  of  all  things,  adjudicate 
the  reward  or  punishment  due  to  the  moral 
character  of  all  human  conduct,  can  review 
his  action.  If,  while  within  this  sacred  do- 
main, he  should  undertake  to  protect  himself 
against  a  reversal  by  hedging,  as  It  is  com- 
monly called,  against  the  legal  effect  of  testi- 
mony of  which  he  has  since  grown  apprehen- 
sive, and  should  remember  facts  different 
from  those  detailed  upon  the  trial,  no  appel- 
late court  has  the  power  to  say  that  his  mem- 
ory was  at  fault  We  do  not  mean  to  say,  -or 
to  intimate,  that  the  honorable  district-Judge 
who  has  been  made  the  respondent  in  this 
proceeding  acted  unfairly,  erroneously,  or  In 
the  least  departed  from  the  proper  line  of  his 
duty;  or  that  the  statement  of  facts  that 
may  have  been  actually  made  up,  approved, 
and  filed  by  him  was  not  in  strict  accord  with 
the  facts  given  upon  the  trial.  We  have  not 
even  Inspected  the  statement  submitted  by 
counsel  of  the  relators  with  this  application, 
for  the  reasons  mentioned  above.  Nor  are  we 
prepared  to  say  that  the  respondent  Intended 
that  any  special  significance  should  attach 
to  the  use  by  him  of  red  ink  in  making  the 
erasures  and  interlineations  In  this  particular 
Instance.  It  may  be  that  no  other  kind  was 
accessible  at  the  time ;  or  it  might  have  been 
the  result  of  Inadvertence  or  mistake.  We  In- 
cline to  think  that  such  was  the  case.  But, 
be  that  as  it  may,  we  cannot  refrain  from 
availing  ourselves  of  the  opportunity  of  ad- 
monishing trial  Judges  of  the  inferences  that 
may. sometimes  be  drawn  from  Inconsiderate 
action,  and  of  advising  them  of  the  Impor- 
tance of  using  the  most  merciful  means  of 
signalizing  the  exercise  ef  such  plenary  au- 
thority with  which  the  law  has  endows 
them. 
The  application  of  the  relators  Is  refused. 


GR-4.XD  LODGE  UNITED  BROTHERS  OF 

FRIENDSHIP  OF  TEXAS  v. 

WILLIAMS. 

Feb.  18, 


(Court  of  Civil  Appeals  of  Texas. 
1908.) 

1.  APFEAI/— ASSIONUENTS     OF    Ebbob— StjrFI- 
CIENCT. 

Assignments  of  error  which  are  not  atated 
as  in  themselves  propositions,  and  which  do  not 
"diRclose  the  point  relied  on."  are  not  Bufiicient 
under  Court  of  Civil  Appeals,  rule  30,  G"  S.  W. 
xvi,  providing  that  each  point  under  each  as- 
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siKnment  of  error  shall  be  stated  as  a  proposi- 
tion unless  the  assignment  itself  shall  sufficient- 
ly disclose  the  point,  etc. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  3,  Appeal  and  Error,  if  2997-3001.] 

2.  Bbneficiai.  Associations— Sufebiob  and 
INFEBIOB  Lodges— Suspension  or  Subobdi- 
NATE  Lodoe— Compliance  with  Laws  of 
Obdkb. 

A  grand  lodge  of  a  mutual  benefit  society 
can  only  enforce  a  forfeiture  of  the  rights  of  a 
subordinate  lodge  and  its  members  by  a  strict 
compliance  with  the  laws  of  the  order,  and 
hence,  where  the  laws  provided  that  a  subordi- 
nate lodge  might  be  suspended  for  nonpayment 
of  asseBaments  within  30  days  after  a  demand 
therefor  by  the  grand  lodge,  a  forfeiture  of  the 
rights  of  a  subordinate  lodge  and  its  members 
for  nonpayment  of  assessments  by  the  subordi- 
nate lodge  was  unauthorized  in  the  absence  of 
proof  of  demand  upon  the  lodge  for  payment, 
and  that  it  failed  to  pay  within  the  30  days. 

SEd.  Note. — For  cases  in  poiut,  see  Cent.  Dig. 
.  6,  Beneficial  Associations,  {  34.] 

3.  Same. 

A  secretary  of  a  subordinate  lodge  of  a 
mutual  benefit  society  acts  as  the  agent  of  the 
subordinate  lodge  and  its  members,  and  not  of 
the  grand  lodge,  in  sending  up  assessments. 

Appeal  from  Galveston  County  Court;  Geo. 
EL  Mann,  Judge. 

Action  by  John  Williama  against  the  Grand 
Lodge  United  Brothers  of  Friendship  of  Tex- 
as. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Marsene  Johnson  and  Aubrey  Fuller,  for 
appellant.  Tiernan  &  Tieman  and  W.  R. 
Hill,  for  appellee. 

REESE,  J.  Appellee  objects  to  the  con- 
sideration of  the  assignments  of  error.  None 
of  the  assignments  submitted  are  stated  as 
in  themselves  proposltloDs,  nor  could  any  of 
them  properly  be  so  considered  as  none  of 
them  "disclose  the  point  relied  on."  There  ia 
not  a  proposition  stated  in  the  brief.  The  as- 
signments are  followed  simply  by  statements 
from  the  record.  Rule  30,  Court  of  Civil  Ap- 
peals, 67  S.  W.  xvi. 

We  have,  however,  examined  the  record 
sufficiently  to  conclude  that  while  it  was 
shown  that  certain  assessments  bad  not  been 
paid  by  the  subordinate  lodge,  and  while  evi- 
dence was  offered  to  prove  that  the  subordi- 
nate lodge  had  been  suspended  and  notice  of 
such  suspension  sent  to  the  subordinate  lodge, 
no  evidence  was  Introduced,  or  offered  to  be 
introduced,  tending  to  show  that  demand  bad 
been  made  on  the  subordinate  lodge  for  such 
dues,  and  payment  thereof  not  made  within 
30  days  after  such  demand.  In  accordance 
with  article  4,  {  2,  laws  of  the  order.  It  is 
only  upon  these  conditions  that  the  Grand 
liOdge  bad  authority  to  suspend  the  subordi- 
nate lodge.  Before  appellant  could  enforce 
the  forfeiture  of  the  rights  of  the  subordinate 
lodge  and  the  members  thereof,  the  condi- 
tions upon  which  such  forfeiture  Is  authorized 
most  be  strictly  complied  with.  There  was 
no  attempt  to  show  that  this  was  done,  hence 
the  forfeiture.  If  any  was  declared,  was  nn- 
autborlxed,  and  did  not  affect  appellee's  right 


as  a  beneficiary  under  the  certificate.  Wo 
would  hold  that  the  secretary  of  the  subordi- 
nate lodge  acted  as  agent  of  that  lodge  and  ita 
members  and  not  of  the  Grand  Lodge  in  send- 
ing up  the  dues,  otherwise  the  provisions  of 
the  by-laws  for  forfeiture  upon  failure  to  do 
so  wonld  be  futile.  Obviously,  the  Grand 
Lodge,  could  not  forfeit  the  rights  of  the  sub- 
ordinate lodge  for  the  delinquency  of  tlie 
Grand  Lodge's  own  agent 

The  judgment  is  affirmed. 

Affirmed, 


HOUSE  V.  WELLS  et  al* 

(Court  of  Civil  Appeals  of  Texas.    Feb.  12, 
1908.) 

1.  AssiONiiENTS— Assigned  Claims— Actions 
— Sufficiency  of  Petition. 

A  complaint  alleged  an  agreement  by  de- 
fendant to  pay  B.  a  certain  commission  for  the 
sale  of  property ;  an  agreement  between  B.  and 
C.  by  which  C.  was  to  receive  a  certain  amount 
of  such  commission  for  work  in  negotiating  the 
sale ;  that  defendant  was  notified  of  C.'s  claim 
to  a  portion  of  the  commission,  and  agreed  in 
writing  to  hold  same  for  him;  that  defendant 
failed  to  so  hold  C.'s  portion,  but  paid  the  en- 
tire commission  to  B. ;  and  that  C.  assigned  his 
claim  against  defendant  to  plaintiff.  Held  to 
state  a  cause  of  action. 

2.  Abatement  and  Revivait— Death  of  Onb 
Defendant— Effect  on  Pleading. 

Where  a  defendant  dies  after  filing  an  an- 
swer, and  the  action  is  then  dismissed  as  to  him. 
his  answer  is  also  out  of  the  case,  and  forms  no 
part  of  the  issues. 

3.  Appeal  and   Ebbob— Who   Mat  Alleok 
Ebrob. 

Where  defendants,  without  denying  the  al- 
legations in  the  petition,  filed  a  cross-petition  al- 
leging indemnity  against  liability  on  plaintiffs 
claim,  and  judgment  was  rendered  for  plaintiff 
against  defendants,  and  that  defendants  recov- 
er over  against  the  indemnitors,  defendants  are 
not  in  a  position  to  question  the  sufficiency  of 
the  evidence  to  support  the  judgment,  or  of  er- 
ror in  the  instructions  based  on  such  evidence. 

4.  Same. 

The  rights  of  Indemnitors  brought  into  the 
action  by  cross-petition  and  against  whom  judg- 
ment over  in  favor  of  defendant  was  rendered, 
but  who  addressed  no  pleading  to  plaintiffs  peti- 
tion and  do  not  appeal,  will  not  be  considered 
on  the  appeal  of  defendant  from  the  judgment 
against  him. 

Appeal  from  District  Court,  Bexar  Coun- 
ty; J.  L.  Camp,  Judge. 

Action  by  M.  G.  Wells  and  others  against 
T.  W.  House  and  others.  From  the  judg- 
ment rendered,  defendant  House  appeals. 
Affirmed. 

Denman,  Franklin  &  McGown,  and  A.  C. 
Bullitt,  for  appellant  Ogden,  Brooks  & 
Napier,  for  appellees. 

JAMES,  C.  J.  The  petition  of  Wells  Is 
lengthy,  and  we  condense  it  Complaining 
of  W.  W.  Bobbins  and  T.  W.  House,  he  al- 
leged that  T.  W.  House  and  J.  H.  B.  House, 
who  composed  the  partnership  firm  of  T.  W. 
House,  on  July,  1904,  placed  their  La  Salle 
county  ranch  with  Robblns  for  sale;  that 
Bobbins  about  that  time  made  an  arrange- 

•Wrlt  ot  error  denied  by  Supreme  Court. 
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ment  tor  tbe  sale  thereof,  In  which  E.  E. 
Churchill  was  concerned  as  agent  under  Bob- 
bins, which  arrangement  failed  of  snccess; 
that  Cimrchlll  devoted  mncb  time  and  incnr- 
red  expenses  In  connection  with  this;  that 
on  Angnst  2,  ;1904,  another  arrangement  was 
made  through  Bobbins  as  agent  of  House,  by 
which  Churchill  and  plaintiff  Wells  under- 
took to  become  tbe  purchasers  of  a  half  in- 
terest In  said  ranch,  and  T.  B.  George  and  3. 
D.  Gulnn  to  take  the  other  half,  at  which 
time  It  was  expressly  agreed  between  Church- 
Ill  and  Bobbins  that.  In  consideration  of 
Chnrcliill's  services  In  trying  to  sell  the  land, 
Bobbins  would  pay  Churchill  tbe  sum  of 
$1,250  out  of  the  commission  on  this  sale 
when  effected;  that  about  Augrust  22d 
Churchill  was  Informed  that  House  required 
the  payment  of  $20,000  within  90  days  after 
Aug:nst  2d,  and  Cburcbill  on  October  2gth 
arranged  for  one^balf  of  said  sum,  and  on 
October  Slst  tendered  same  at  tbe  bank  of 
F  Oroos  ft  Co.  In  San  Antonio  where  it  had 
been  directed  to  be  paid,  but  F.  Groos  &  Co. 
refused  to  receive  said  sum  and  deliver  the 
deed ;  that  George  and  Guinn,  who  were  to 
take  and  pay  for  the  other  half,  required  or 
proposed  to  Chiurchlll  and  plaintifT  to  assign 
and  release  to  them  the  right  which  Church- 
Ill  and  plaintiff  had  In  the  purchase,  and  to 
release  House  from  any  obligation  to  convey 
a  half  Interest  to  plaintiff  and  Churchill,  and 
for  this  purpose  George  and  Gulnn  offered  to 
pay  plaintiff  and  Churchill  $2,500,  which  sum 
the  latter  had  paid  In  on  the  purchase  money 
for  the  ranch,  and  also  $600  to  cover  the 
expenses  incurred  by  them;  that  plaintiff 
and  Churchill  accepted  the  proposition,  and 
In  consideration  of  $3,100  assigned  and  re- 
leased their  right  to  purchase  a  half  Interest 
In  the  ranch  so  that  the  sale  might  be  con- 
summated by  the  parties  associated  with 
George  and  Guinn,  and  that  said  Bobbins 
might  acquire  the  commission,  and  that,  by 
reason  of  said  release  and  assignment,  the 
purchase,  by  George  and  Guinn  and  their  as- 
sociates was  consummated,  and  Bobbins  earn- 
ed bis  commission,  which  amounted  to  $9,- 
320.75;  that  In  the  sale  a  note  was  executed 
for  $9320.75  representing  the  commission 
and  same  was  deposited  with  T.  W.  House 
for  tbe  use  and  benefit  of  Bobbins  &  Church- 
iU;  that  on  November  4,  1904,  while  said 
note  was  in  tbe  hands  of  House,  Churchill 
notified  House  that  be  was  entitled  to  tbe 
sum  of  $1,250  out  of  tbe  commission  repre- 
sented by  said  note  and  requested  bim  to 
bold  It  for  him,  and  that  House  on  said  date 
accepted  the  notice  and  agreed  to  do  so,  In 
writing,  and  thereby  became  liable  and  bound 
to  do  so ;  that  on  November  20tb  House  turn- 
ed this  note  over  to  Bobbins,  who  converted 
the  proceeds  thereof  to  his  own  use,  whereby 
T.  W.  House,  J.  H.  B.  House,  and  W.  W.  Bob- 
bins l>ecame  liable  to  pay  plaintiff  said  sum 
of  $1,250.  Plaintiff  alleged  a  transfer  from 
Oinrehlll  to  himself  of  this  demand.  The 
verdict  was  for  plaintiff  and  Judgment  was 


entered  thereon  In  his  favor  against  T.  W. 
House  for  the  sum  claimed,  and  that  Hovtse 
recover  over  against  T,  E.  George  and  W.  B. 
McMillan  upon  a  bond  for  indemnity  given 
him  Bobbins  had  died  insolvent,  and  the 
case  was  dismissed  as  to  blm  before  the 
trial.  Tbe  Judgment  recites  that  he  was  dis- 
missed by  both  plaintiff  and  House.  The 
court  charged  the  Jury  to  return  a  verdict 
for  plaintiff  against  defendant  T.  W.  House 
for  $1,250  with  6  per  cent.  Interest  thereon 
from  November  15,  1904,  unless  they  found 
for  defendant  under  the  following:  "You 
are  further  charged  that  if  you  find  from  the 
testimony  that  at  the  time  plaintiff  E.  E. 
Churcbll)  and  one  M.  C.  Weils  executed  the 
written  instrument  In  evidence  before  you 
herein,  of  date  the  4th  day  of  November, 
1904,  and  referred  to  In  defendant's  answer 
as  a  release,  plaintifTs  claim  for  commissions 
was  Included  In  said  settlement  and  release, 
then  you  will  find  for  defendant"  The  In- 
strument which  this  charge  refers  to  is  the 
assignment  made  by  Churchill  and  Wells  to 
George  and  Guinn,   which  was  as  follows: 

"Whereas,  a  difference  of  understanding  be- 
tween J.  D.  Gulnn  and  T.  E.  George,  and  E. 
E.  Churchill  and  M.  C.  Wells,  has  arisen  as  to 
the  purchase  of  what  is  known  as  the  House 
Banch  in  La  Salle  county,  Texas,  consisting 
of  66,256  acres  of  land  In  said  county,  as 
per  former  agreement  and  wishing  to  settle 
our  differences,  we  have  agreed  to  the  fol- 
lowing: In  consideration  of  J.  D.  Guinn  and 
T.  E.  George  paying  to  the  said  Churchill 
and  Wells  the  sum  of  $3,100.00  of  which  $2,- 
500.00  has  been  paid  in,  to  T.  W.  and  J.  H.  B. 
House,  the  owners  of  said  land,  who  now 
hold  the  same,  and  the  further  sum  of  $600.- 
00,  for  the  purpose  of  covering  expenses  and 
claims  of  the  said  Churchill  and  Wells  by 
them  In  connection  with  said  land  deal,  and 
for  tbe  purpose  of  compromising  all  matters 
and  of  fully  satisfying  all  differences  and 
claims  existing  between  us  as  well  as  with 
the  said  T.  W.  and  J.  H.  B.  House,  It  is 
agreed  by  and  between  the  parties  that  tbe 
said  Churchill  and  Weils  relinquish  to  the 
said  Guinn  and  George  all  interest,  claims 
and  demands  that  they  have  In  and  to  the 
said  land  and  deal  of  every  kind  and  re- 
quest that  said  T.  W.  and  J.  H.  B.  House 
execute  a  deed  to  tbe  said  land  to  them,  the 
said  Guinn  and  George,  or  others  as  they, 
the  said  Guinn  and  George  may  request. 
The  said  Wells  and  Churchill  hereby  re- 
lease tbe  said  T.  W.  and  J.  H.  B.  House  from 
any  obligation  to  them  for  tbe  said  land  or 
otherwise. 

"Witness  our  bands  this  3d  day  of  No- 
vember, A.  D.  1904.  E.  B.  Churchill, 
"M.  C.  Wells." 

It  appears  from  the  record  that  T.  W. 
House  aud  J.  H.  B.  House,  composing  the 
firm  of  T.  W.  House,  filed  simply  a  cross-ac- 
tion alleging  a  bond  of  Indemnity  given  them 
by  W.  W.  Bobbins,  T.  E.  George,  and  W  B. 
McMillan  in  the  sum  of  $2,000,  conditioned 
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tbat  "whereas  B.  B.  Ohurcbill  has  made  a 
claim  for  $1,250  as  part  of  tbe  commlsaiona 
for  the  sale  of  the  House  ranch  In  LaSalle 
county,  and  whereas  the  said  House  with  the 
delivery  hereof  has  paid  the  full  amount  of 
commissions  due  by  him  for  the  sale  of  said 
land  to  said  W.  W.  Robblns,  now,  therefore, 
In  tbe  event  the  said  House  shall  be  legally 
compelled  to  pay  said  Churchill  the  whole  or 
any  part  of  said  sum  of  $1,250,  the  said  Rob- 
bins  shall  reimburse  the  said  House  therefor, 
together  with  all  necessary  and  legal  ex- 
penses to  which  said  House  may  be  put  in 
connection  therewith,"  etc.,  and  upon  proper 
allegations  House  prayed  that  they  be  cited, 
and  that  upon  final  hearing  he  have  Judg- 
ment against  them  for  whatever  sums  plain- 
tiff may  recover,  and  attorney's  fees  and 
costs. 

We  find  no  pleading  of  House  answering 
to  plaintiff's  petition.  The  answer  of  George 
and  McMillan  simply  denied  the  allegations 
of  House's  cross-petition.  The  only  pleading 
directed  to  tbe  petition  was  that  of  Robblns, 
and  It  would  seem  that  his  pleading  went  ont 
of  tbe  case  with  him,  and  there  wag,  there- 
fore, no  denial  of  tbe  allegations  of  plaintiff's 
petition  when  tbe  case  went  to  trial.  Upon 
this  state  of  the  pleadings  It  seems  to  us  there 
w^as  no  Issue  of  fact  raised  as  to  plaintiff's 
allegations,  and  plaintiff  was  under  no  neces- 
sity of  making  proof  of  tbe  same,  and  tbe 
only  question  tbat  could  properly  be  raised 
by  appellant  would  be  tbat  tbe  allegations 
of  tbe  petition  were  not  sufficient  to  support 
the  judgment  We  understand  this  conten- 
tion to  be  made  by  the  second  proposition 
under  appellant's  first  assignment  of  error. 
The  proposition  te  this:  "As  tbe  plaintiff  al- 
leged that  at  tbe  time  of  the  agreement  of 
August  2d,  1904,  it  was  agreed  between 
Churchill  and  Robblns  that  the  consideration 
for  tbe  services  already  rendered,  and  those 
to  be  rendered  by  Churchill  in  attempting  to 
effect  a  sale  of  tbe  lands,  was  that  Robblns 
would,  if  a  sale  was  effected  and  consum- 
mated, pay  to  Churchill  out  of  said  commis- 
sion twelve  hundred  and  fifty  dollars  ($1,250.- 
00),  and  as  the  plaintiff  further  alleged  tbat 
the  sale  was  effected  of  said  lands  by  bis  re. 
celving  a  consideration  therefor  of  thirty-one 
hundred  dollars.  The  petition  of  plaintiff 
did  not  state  a  cause  of  action  which  would 
permit  this  cause  to  be  submitted  to  the  Jury 
at  all."  The  release  or  assignment  alleged 
and  above  set  forth  was  executed ;  the  peti- 
tion does  not  say  on  what  date.  The  peti- 
tion alleged  tbat  on  November  4,  1904  (nhicb 
may  have  been  after  the  execution  of  said 
release,  and  such  was  indeed  the  fact).  House 
agreed  in  writing  to  comply  with  Cburchlll's 
request  to  hold  out  of  the  commission  note 
tbe  sum  of  $1,250  for  bini.  The  law  Imports 
a  consideration  for  sucb  promise.  The  re- 
lease or  assignment  as  alleged  did  not  of 
necessity  Involve  a  release  of  any  claim 
Churchill  and  Welts  bad  In  this  fund,  and  had 
no  reference  to  Robblns  at  all.     We  think 


tbe  allegations  were  sufllclent  to  support  tbe 
Judgment  However  notwithstanding  tbe 
condition  of  defendants'  pleadings,  testimony 
was  taken,  and  it  seems  the  case  was  tried 
and  submitted  with  reference  to  evidence, 
and  we  will  consider  the  propositions  attack- 
ing the  proceedings  from  that  point  of  view. 

T.  E.  George  testified,  in  effect  that  he 
heard  a  conversation  between  Robblns  and 
Churchill  In  September,  1904,  in  whidi  Rob- 
bins  agreed  to  pay  Churchill  $500  If  the  sale 
was  consummated — ^that  Is,  if  Churchill  suc- 
ceeded In  selling  to  himself,  Dennis,  Guinn, 
and  George,  that  Robblns  was  to  pay  $500, 
George  $250,  and  McMillan  $o00  to  Churchill. 
McMillan  testified  that  be  heard  the  conver- 
sation In  regard  to  the  payment  of  $1,250, 
and  that  the  conversation  was  that  Robbins 
was  to  pay  $500,  and  that  tbe  $1,250  was  to 
be  made  up  by  witness,  George,  and  Robblns. 

The  presence  of  this  testimony  is  the  basis 
for  tbe  contention  made  In  said  first  propo- 
sition, tbat  the  court  erred  In  directing  the 
Jury  to  find  for  plaintiff.  That  testimony 
clearly  sustains  plaintiff  as  to  the  amount 
he  says  he  was  to  receive — $1,250.  The  fur- 
ther testimony  of  George  was  that  this  sum 
was  to  be  made  up  to  bim  out  of  the  com- 
mission earned  In  the  sale  of  the  ranch.  This 
Is  evident  from  one  of  bis  answers  as  follows : 
"Q.  Then  it  was  agreed  to  tbat  out  of  this 
commission  Mr.  Churchill  was  to  get  $1,250.00 
If  the  deal  went  through?  Ans.  If  the  deal 
was  carried  through,  yes,  sir."  McMillan 
testified  farther  that  Churchill  said  he  must 
have  some  of  the  commission,  and  Robbins 
told  him  tbat  If  the  deal  went  through  we 
would  make  up  $1,250  and  give  It  to  him. 
At  that  time,  which  was  in  September,  George 
and  McMillan  bad  themselves  become  inter- 
ested In  the  commission  with  Robblns.  Tbe 
agreement  was  clearly  tbat  Churchill  should 
share  in  tbe  commission  fund,  when  earned, 
to  the  extent  of  $1,250.  There  was  nothing 
in  tbe  testimony  that  indicated  that  Rob- 
blns, George,  and  McMillan  were  to  become 
separately  and  Individually  bound  to  Churcb- 
111  for  tbe  respective  sums  mentioned,  but 
their  testimony  and  the  entire  testimony 
shows  that  that  sum  was  to  accrue  to  blra 
out  of  that  fund.  In  other  words,  that  he 
was  to  be  interested  In  that  fund  to  that  ex- 
tent Consequently,  the  testimony  of  George 
and  McMillan  cited  by  appellant  does  not 
show  error  in  the  charge  in  the  respect  con- 
tended for  in  said  first  proposition.  This 
being  so,  tbe  connection  of  House  with  the 
transaction  was  evidenced  by  the  undisputed 
testimony  of  Churchill  that  when  the  as- 
signment or  release  from  himself  and  Wells 
to  George  and  Gulnn  was  prepared  he  did 
not  deliver  to  them,  but  took  It  to  Houston 
to  House,  and  delivered  it  to  House  uix>n  the 
execution  of  the  following  writings: 

"Houston,  Texas,  Nov.  4,  1004.  Mr.  T.  W. 
House,  City — ^Dear  Sir:  Out  of  the  commis- 
sion note  or  any  part  thereof  for  the  sale  of 
your  Ln  Salle  county  ranch,  or  out  of  any  cash 
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commission  paid  or  to  be  paid  Maj.  W.  W. 
Bobbins  for  tbe  account  of  sale  of  same,  this 
is  to  advise  that  I  own,  and  am  entitled  to 
one  thousand  two  hundred  and  fifty  ($1,250.- 
00)  dollars,  and  therefore  request  you  to 
hold  tbe  same  subject  to  my  order.  Tours 
truly,  B.  E.  Churchill." 

"Mr.  B.  B.  Churchill:  I  acc^t  above  no- 
tice, and  will  comply  with  tbe  above  request 
T.  W.  House." 

Afterwards,  House  turned  over  tbe  com- 
mission note  of  19320.75  to  Bobbins,  tak- 
ing the  contract  at  Indemnity,  upon  which 
he  founded  his  cross-action  against  Robblns, 
McMillan,  and  George.  The  note  was  cashed 
by  McMillan,  and  Oeorge  admitted  that  be 
received  something  like  $3,000  of  the  pro- 
ceeds as  his  share.  McMillan  and  Robblns 
must  have  gotten  the  balance.  We  conclude 
that  from  tbe  testimony  it  Is  clear  that 
Churchill  was  entitled  to  $1,250  out  of  the 
commission  fund,  that  Bobbins,  George,  and 
McMillan  SO' agreed,  and  that  the  court  did 
not  err  In  the  Instruction  complained  of; 
there  being  no  Issue  of  fact  submitted  to  the 
Jury,  unless  It  was  tbe  one  which  the  court 
submitted.  What  has  been  said  disposes  of 
the  second  assignment  of  error  also. 

Another  proposition  Is,  In  etfect,  that  the 
promise  and  acceptance  of  T.  W.  House  as 
alleged  in  the  petition  was  without  consid- 
eration, and  did  not  constitute  any  liability 
against  blm.  The  petition  In  any  event  ad- 
mitted of  proof  of  a  consideration  for  the 
agreement  of  House,  and  it  was  not  neces- 
sary to  allege  one.  Under  article  314,  Sayles' 
Ann.  Civ.  St.  1897,  failure  of  consideration 
was  a  matter  for  htm  to  set  up  In  opposition 
to  bis  written  agreement.  This  proposition 
is  another  form  of  presenting  the  question 
that  the  petition  does  not  state  a  case  and 
will  not  support  the  judgment,  and  has  al- 
ready been  passed  upon. 

The  fourth  proposition  is  overruled.  The 
allegation  referred  to  was  an  Immaterial  one' 
in  view  of  other  allegations. 

l%e  fifth  proposition  Is  as  follows:  "As 
there  was  evidence  Introduced  upon  the  trial 
to  show  that  the  agrreement  to  pay  Churchill 
a  consideration  of  $1,250.00  In  tbe  event  he 
should  make  a  sale  of  the  one-half  interest 
In  the  House  ranch  to  the  parties  then  rep- 
resented by  him  and  to  himself — that  Is,  at 
the  time  the  contract  was  made — ^the  court 
should  not  have  peremptorily  Instructed  the 
jury  to  find  for  plaintiff,  as  this  raised  an 
Issue  which  the  defendants  were  entitled  to 
have  submitted  to  the  jury."  The  above  prop, 
osltlon  is  barely  intelligible.  It  however 
rests  ui>on  certain  testimony  given  by  th^ 
witness  George,  which  was  in  effect  that  In 
September,  1904,  the  understanding  bad  about 
Cbarchlll  receiving  $1,250  was  In  the  event 
be.  Wells,  and  Dennis  would  come  In  and  buy 
a  half  Interest  in  tbe  ranch,  and  that  Dennis 
did  not  come  In.  •  This  appellant  claims  went 
to  show  that  Churchill's  right  to  the  $1,250 
never  accrued,  and  was  sufScIent  to  take  the 


Issue  to  the  Jury.  The  above  was  testified 
to  as  occurring  in  September.  At  that  time 
Gninn  and  George  contemplated  becoming 
purchasers  from  House,  and  afterwards  a 
contract  of  purchase  was  entered  Into,  signed 
by  Bobbins  for  tbe  Houses,  by  Gulnn  and 
George  and  by  Churchill  and  Wells.  This 
was  the  arrangement  by  which  Churchill  and 
Wells  became  Interested  in  the  purchase  one- 
balf,  and  George  and  Gulnn  one-half.  This 
contract  was  mutually  entered  Into  without 
Dennis  signing,  and  without  any  objection 
made  to  his  not  signing.  It  seems  to  us 
that  it  is  clear  that  there  was  substantial 
and  satisfactory  compliance  with  what  is  In- 
dicated in  the  above  testimony  of  George,  and 
that  the  refusal  or  failure  of  Dennis  to  join 
Churchill  and  Wells  In  the  contract  to  pur- 
chase one-half  was  of  no  consequence. 

Our  conclusions  upon  the  whole  case  ar^: 
(1)  That  after  Bobbins  was  out  of  the  case, 
the  Houses  were  the  sole  defendants,  and, 
as  they  raised  no  Issue  with  plaintiff,  no 
proof  was  necessary  of  plaintiff's  allegations, 
and  the  Houses,  who  are  the  only  appellants, 
are  not  In  a  position  to  complain  of  the  want 
or  Insufficiency  of  the  evidence  to  support 
tbe  Judgment,  or  of  error  In  the  charges 
based  on  the  testimony  (2)  The  allegations 
of  tbe  petition  were  sufficient  to  support  the 
Judgment  (3)  McMillan  and  George  Imve  no 
right,  proper  to  be  considered  here;  they 
having  addressed  no  pleading  to  plaintiff's 
petition,  and  are  not  appellants  from  the 
Judgment  (4)  If  the  testimony  be  consid- 
ered, it  Is  clear  from  it  that  It  was  agreed 
by  Bobbins,  and  by  Bobbins  and  those  he  al- 
lowed to  become  Interested  with  him  In  the 
commission,  that  Churchill  was  to  have  $1,- 
260  interest  In  tbe  commission,  and  payable 
out  of  tbe  commission,  and  tbe  only  obstacle 
that  the  evidence  placed  In  the  way  of  his 
being  entitled  to  it  was  the  assignment  oi 
release  that  he  and  Wells  made  to  George 
and  Gulnn.  If  this  transaction  Involved  a 
surrender  of  CburchlU's  right  to  an  Interest 
In  the  commission,  then  he  was  not  entitled  to 
it  But  this  question  the  court  submitted  to 
the  Jury  on  evidence  that  amply  sustains  tbe 
result 

Judgment  affirmed. 


EL  PASO  ELECTBIC  BY.  CO.  v.  BOER. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  29. 
190&     On  Rehearing,  March  11,  1908.) 

1.  Carbiebs  —  iRJtrBT  TO  Fabsenocb  —  OON- 
TBIBUTOKY   NlOI.IOIRCB— INSTBUCTIOHS. 

Where  the  only  negligence  allcKed  is  the 
sudden  stnrting  of  the  car  before  plaintiff  could 
alight,  and  a  witness  testified  that  plaintiff  "did 
not  start  to  get  off  the  car  until  tbe  conductor 
bad  started  the  car,"  the  refusal  to  Instruct  that 
plnintiff  could  not  recover  if  he  attempted  to 
alight  while  the  car  was  in  motion  is  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig- 
vol  9,  Carriers,  U  1403,  1404.] 
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2.  Sauk— Neolioknck. 

If  a  street  car  conductor  knew  or  had  rea- 
aoi)  to  believe  that  plaintiff  waa  abont  to  alifcbt, 
and  with  such  knowledge  permitted  the  car  to 
be  started  so  aa  to  cauae  plaintiff  while  alitcht- 
Ing  to  be  thrown  down  and  injured,  the  com- 
pany is  liable  for  the  injury  If  Maintiff  waa  free 
from  fault  contributing  to  the  injury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  9,  Carriers,  §§  1228.  1228%.] 

3.  TRIAI/— IRBTRUCTIONS— PbOTINCK  OF  JUBT— 

Weioht  of  Evidence. 

In  an  action  for  injuriea  to  a  passenger  in 
alighting  from  a  street  car,  a  charge  that  "plain- 
tific,  as  shown  by  the  evidence,  waa  a  passenger 
on  the  car  of  defendant  at  the  time  and  place 
of  the  alleged  injuries,  and  in  law  he  continued 
to  be  a  pasRen^er  until  he  hid  a  reasonable 
time  under  all  circumstances  ahovm  by  the  evi- 
dence in  which  to  alight,"  is  erroneous  as  on 
the  weight  of  the  evidence  in  telling  the  Jury 
that  plaintifF  was  a  passenger  at  the  time  and 
place  of  the  injury. 

4.  Sake— Requested     iNSTBuanoRB— Nkces- 
SIT7  OF  Request. 

Though  the  burden  of  proof  is  on  plaintiff 
in  an  action  for  injuries  to  a  passenger  in 
alighting  from  a  street  car,  it  is  not  error  to 
charge  the  Jury  that  if  it  "believed  defendant 
was  not  guilty  of  negligence  in  starting  the  car 
as  it  was  started  to  find  for  defendant."  in  the 
absence  of  a  request  from  defendant  for  an  in- 
Btmction  stating  the  case  affirmatively  from 
ita  point  of  view 

(Ed.  Note.— For  cases  In  point,  see  Cent.  Dijt. 
vol.  46,  Trial,  i  62a] 

5.  EJviDEWCE— Opintons-Pacts  oe  Opiriors. 

In  an  action  for  injuries  to  plaintiff  in 
alightinf;  from  a  street  car,  a  witness  testified 
that  plaintiff  "was  standing  talking  to  ns  when 
the  car  started;  just  as  it  started  he  said, 
'Wait,'  but  the  conductor  could  not  hear  him, 
and  then  he  started  to  get  off."  Beld,  that  it  was 
error  to  strike  out  the  words  "but  the  conductor 
could  not  bear  him,"  because  from  the  position 
of  the  parties  the  witness  could  tell  from  obser- 
vation whether  plaintiff  was  heard  by  the  con- 
ductor or  not. 

[E^l.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  20,  Evidence,  U  2149-2185.] 

On  Rehearing. 

8.  Appeal  and  Ebbob— Reheabirq. 

If  an  appellee  or  defendant  in  error  de- 
sires to  present  his  side  of  the  case  after  the 
opposite  party  has  filed  his  brief  in  accordance 
with  the  rules  of  court,  he  must  do  so  by  briefs 
filed  at  least  by  the  time  the  cause  is  submitted, 
and  not  by  a  motion  for  rehearing  after  it  has 
been  decided  adversely  to  him. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i  3097.] 

Error  from  District  Court,  EI  Paso  Coun- 
ty; J.  M.  Ooggln,  Judge. 

Action  by  Louis  Boer  against  the  EI  Paso 
Electric  Railway  Company  for  personal  In- 
juries. Plaintiff  bad  Judgment,  and  defend- 
ant brings  error.    Reversed. 

Louis  Boer  sued  the  El  Paso  Electric  Rail- 
way Company  to  recover  damages  for  per- 
sonal Injuries  alleged  to  bare  been  sustained 
on  account  of  its  negligence  while  he  was  a 
passenger  on  one  of  Its  cars.  The  negligence 
alleged  is  that  when  the  car  plaintiff  was  on 
reached  a  point  at  or  near  the  Intersection 
of  ESast  Overland  and  El  Paso  streets  it  was 
stopped  for  the  purpose  of  permitting  pas- 
sengers to  alight  therefrom,  and  that  he,  in 
the  exercise  of  due  care  for  his  own  safety, 


attempted  to  alight  while  It  was  standing 
still,  and  when  In  the  act  of  alighting  It  was 
suddenly  started  forward  without  warning, 
and  he  was  thereby  thrown  or  caused  to  fall 
on  the  ground  and  was  injured.  The  de- 
fendant answered  by  a  general  denial,  and 
specially  pleaded  that,  if  plaintiff  was  In- 
jured as  alleged,  his  fall  to  the  ground  and 
injuries  were  caused  or  contributed  to  by 
his  own  negligence.  The  trial  of  the  case 
resulted  in  a  Judgment  in  favor  of  the  plain- 
tiff for  $850. 

Leigh  Clark  and  M.  Nagle,  for  plaintiff  in 
error. 

NEILL,  J.  (after  stating  the  facts  as 
above).  The  evidence  was  conflicting  on  the 
question  as  to  whether  the  car  was  standing 
or  moving  when  plaintiff  attempted  to  get 
off.  One  of  the  witnesses  testified:  "He  did 
not  start  to  get  off  the  car  until  after  the 
conductor  had  started  the  car.  As  I  said  be- 
fore, three  passengers  had  gotten  off  and 
the  car  started  again,  and  then  he  made  a 
move  to  get  off."  In  view  of  the  only  ground 
of  negligence  alleged  and  the  testimony  quot- 
ed, we  think  the  court  erred  in  refusing  the 
request  of  the  defendant  to  charge  the  Jury 
to  find  in  its  favor  if  plaintiff  attempted  to 
alight  from  the  car  while  the  same  was  in 
motion.  For  if  such  testimony  was  true,  it 
disproved  the  only  act  of  negligence  alleged, 
and  left  the  plaintiff  without  any  ground  for 
recovery. 

Complaint  is  made  of  the  court's  refusal 
of  this  special  charge:  "Gentlemen  of  the 
Jury,  if  yon  believe  from  the  evidence  that 
said  car  waa  stopped  at  tl>e  Intersection  of 
Overland  and  El  Paso  streets  a  reasonable 
time  to  allow  passengers  to  alight,  and  that 
the  plaintiff  under  all  the  facts  and  circum- 
stances liad  reasonable  time  and  opportunity 
to  alight  in  safety  from  said  car,  or  if  you 
believe  from  the  evidence  that  the  plaintiff 
knew  or  had  reason  to  believe  that  said  car 
would  start  up  before  he  could  alight  there- 
from, and  that  plaintiff  attempted  to  alight 
from  the  car  under  such  circumstances.  If 
he  did,  and  that  the  conductor  did  not  see 
plaintiff  start  to  alight  or  in  the  act  of 
alighting,  and  that  he  started  said  car  in 
motion,  you  will  find  tar  the  defendant." 
While  we  think  the  state  of  the  evidence  was 
such  as  would  have  required  the  court  to 
give  a  special  charge,  if  one  was  properly 
drawn  and  requested  by  defendant,  upon  the 
phase  of  the  case  indicated  by  the  one  asked, 
we  do  not  think  its  refusal  was  error. 
Though  the  conductor  may  not  have  seen 
plaintiff  start  to  alight,  or  in  the  act  of 
alighting,  yet  he  nuky  have  known  or  had 
reason  to  know  that  he  would  attempt  to 
alight  If  he  did,  and  with  such  knowledge 
caused  or  iiermitted  the  car  to  be  started  in 
such  a  way  as  to  cause  the  plaintiff,  when 
be  was  in  the  act  of  alighting,  to  be  thrown 
down  and  injured,  and  if  it  was  negligence  on 
the  part  of  the  conductor  to  do  ao,  the  de- 
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fendant  would  be  liable  for  the  consequences 
of  BQch  negligence,  provided  plaintiff  was  not 
himaelf  guilty  of  negligence  In  attempting  to 
alight  at  the  time  and  in  the  manner  he 
did,  which  contributed  to  his  Injury.  T.  & 
P.  Ry.  V.  Mitchell  (Tex.  Civ.  App.)  26  S.  W. 
154 ;  8t  Louis  S.  W.  Ey.  Co.  v.  Haynes  (Tex. 
ClT.  App.)  86  S.  W.  034 ;  St.  L.  &  S.  W.  Ry. 
Co.  v.  Rose  (Tex.  Civ  App.)  83  S.  W.  1106. 

The  fourth  assignment  of  error  is  directed 
to  this  spedal  charge:  "You  are  charged 
that  the  plaintiff,  as  shown  by  the  evidence, 
was  a  passenger  on  the  car  of  the  defendant 
company  at  the  tim^  and  place  of  the  al- 
leged Injury,  and  that  in  law  he  continued  to 
be  a  passenger  until  he  had  a  reasonable 
time,  under  all  the  facts  and  circumstances 
shown  to  you  by  the  evidence  in  this  cause, 
in  which  to  alight  from  said  car,  and  until 
be  had  a  reasonable  time  in  which  to  alight 
from  the  car  at  the  place  of  the  alleged  ac- 
cident he  continued  a  passenger,  and  you 
wUI  consider  this  special  instruction  in  con- 
nection with  the  general  clutrge  of  the  court" 
— glTen  at  the  instance  of  plaintiff.  The 
rule  is,  ordinarily,  that  one  continues  to  be 
a  passenger,  and  is  entitled  to  that  high  de- 
gree of  care  due  him  as  such  by  a  common 
carrier,  until  he  reaches  his  destination  and 
is  given  reasonable  time  and  opportunity  to 
disembark  with  safety;  and  the  relation  of 
carrier  and  passenger  ceases,  as  well  as  the 
correlative  duty  of  the  former,  when  the 
latter  reaches  his  desthiatlon,  and  Is  given 
sach  time  and  opportunity  to  disembark  and 
leave  the  carrier's  premises.  But  it  seems 
to  ns  tliat  the  charge  here  complained  of 
assumes  the  fact  that  plaintiff  had  not  been 
given  a  reasonable  time  to  alight  from  the 
car.  when  it  tells  the  Jury  that  he  was  a 
passenger  at  the  time  and  place  of  the  al- 
iped injury  This  Is  on  the  weight  of  the 
evidence. 

We  do  not  believe  that  the  second  special 
oharge  given  at  plaintiff's  request  is  obnox- 
ious to  the  objections  urged  against  it.  There 
was  no  error  in  the  court's  Instructing  the 
Jnry.ithat  if  It  "believed  the  defendant  was 
not  guilty  of  negligence  in  starting  the  car 
as  it  was  started  to  find  for  the  defendant" 
Tme,  the  burden  did  not  rest  upon  defend- 
ant to  prove  that  it  was  not  negligent  in 
starting  the  car  in  the  way  it  did,  but  upon 
the  plaintiff  to  show  that  it  was  negligent  in 
doing  so;  yet.  If  the  defendant  desired  the 
issue  presented  afBrmatively,  it  should  have 
requested  an  instruction  to  that  end.  The 
part  of  the  court's  charge  referred  to  is 
certainly  the  law  as  far  as  it  goes. 

Defendant's  witness  Kauffman,  by  deposi- 
tion, testified:  "Mr.  Boer  was  standing  talk- 
ing to  us  when  tlie  car  started.  Just  as  it 
started  he  aald,  'Wait,'  but  the  conductor 
conid  not  hear  him,  and  then  he  started  to 
get  off — that  was  all  he  done  to  notify  the 
oond  actor  be  wished  to  get  off.  He  got  on 
the  running  board,  and  then  put  the  cane 
down  on  the  ground,  and  that  is  what  threw 


him  more  than  anything  else.  He  got  off  the 
right-hand  side  of  the  car  coming  from 
Jnarez.  He  put  his  cane  down  and  leaned 
kind  of  sideways  to  get  down  to  his  right 
foot  on  the  ground — he  stepped  off  side- 
ways." Upon  motion  of  plaintiff  the  words 
"but  the  conductor  could  not  hear  him"  were 
stricken  out,  upon  the  ground  that  they 
merely  stated  a  conclusion  of  the  witness. 
We  think  the  assignment  of  error  to  this 
action  of  the  court  is  well  taken;  for  the 
reason  that,  from  the  position  of  the  parties 
and  the  surrounding  circumstances,  the  wit- 
ness could  tell  from  observation  whether  the 
plaintiff  was  heard  by  the  conductor  or  not 
Therefore  the  testimony  stricken  out  was 
within  the  exception  to  the  general  rule  that 
a  witness  cannot  give  conclusions  or  opin- 
ions. McCabe  v.  San  Antonio  Traction  Co. 
(Tex.  Civ.  App.)  88  S.  W.  387;  San  Antonio 
Traction  Co.  v.  Flory  (Tex.  Civ.  App.)  100 
S.  W.  202;  I.  &  G.  N.  Ry.  Co.  v.  Drought 
(Tex.  Civ.  App.)  100  S.  W.  1012.  For  the 
same  reason,  that  part  of  the  same  witness' 
answer  to  the  twentieth  interrogatory  which 
was  excluded  should  have  been  admitted  in 
evidence. 

As  the  case  Is  presented  by  the  record  be- 
fore us,  we  are  not  able  to  pass  upon  the 
assignments  which  assail  the  verdict  upon 
the  ground  of  the  insufficiency  of  the  evi- 
dence. 

For  reason  of  the  errors  indicated,  the 
Judgment  is  reversed  and  the  canse  re- 
manded. 

On  Rehearing. 

The  defendant  in  error  having  failed  to 
file  a  brief  in  this  case,  it  was  submitted  on 
the  brief  of  the  plaintiff  in  error  alone. 
Having  found  that  its  brief  fully  compiled 
with  the  rules  prescribed  for  the  prepara- 
tion of  a  cause  for  submission,  we,  in  exer- 
cise of  the  discretion  given  by  rule  40  of 
this  court  (67  S.  W.  xvli),  regarded  it  as  a 
proper  presentation  of  the  case,  and,  without 
examination  of  the  record,  founded  our  de- 
cision thereon. 

As  the  case  was  presented  by  the  brief, 
the  only  ground  of  negligence  alleged  was 
that  the  car  was  standing  still  when  plaintiff 
started  to  alight  therefrom,  and  that  while 
in  the  act  of  alighting  it  was  suddenly  start- 
ed forward  without  warning,  and  be  was 
thereby  caused  to  fall  on  the  ground  and 
was  injured.  This  allegation  would  not  ad- 
mit of  proof  or  authorize  the  submission  as 
an  issue  that  the  car  was  in  motion  when 
plaintiff  started  to  alight  from  It  and  that 
its  speed  was  suddenly  increased;  for  the 
pleadings,  as  stated  in  plaintiff  in  error's 
brief,  raised  no  such  issue.  As  held  in  our 
original  opinion,  if  the  car  was  moving  when 
plaintiff  first  attempted  to  leave  it,  such  fact 
necessarily  showed  that  it  was  not  standing 
when  he  made  the  attempt,  and  thereby  dis- 
proved the  only  act  of  negligence  alleged 
as  plaintiff's  cause  of  action.    And  it  is  for 
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tbat  reason  we  beld,  and  still  hold,  that  the 
court  erred  la  refusing  to  charge  the  Jury 
at  defendant's  request  to  find  In  Its  favor 
If  plaintiff  attempted  to  alight  from  the  car 
while  It  was  in  motion.  We  could  not  have 
been  understood,  as  is  contended  In  this  mo- 
tion, as  holding  tbat  It  is  negligence  per  se 
for  a  passenger  to  attempt  to  alight  from 
a  moving  car  or  train,  or  that  it  would  not 
be  negligence  in  the  operator  of  the  car  or 
train  to  suddenly  increase  its  motion  when 
the  passenger  was  in  the  act  of  alighting 
when  it  was  in  motion.  No  such  questions 
were  presented  for  our  decision,  nor  ruled 
upon  in  this  case.  Had  such  an  issue  been 
presented,  it  would  have  then  been  for  us 
to  pass  upon  the  correctness  of  the  court's 
charge  upon  it,  if  it  Iiad  been  assigned  as 
«rror. 

If  an  appellee  or  defendant  in  error  de- 
-slres  to  present  bis  side  of  a  case  to  this 
court,  after  his  adversary  has  filed  his  brief 
in  accordance  with  its  rules,  he  should  do  so 
by  briefs  filed  at  least  by  the  time  the  cause 
is  submitted,  and  not  by  a  motion  for  a  re- 
bearing  after  it  has  been  decided  adversely 
to  him. 

The  motion  is  overruled. 


CAPITAL  FIRE  INS.  CO.  et  al.  v.  J.  H. 
DAVIS  &  SON. 

(Supreme  Court  of  Arkansas.    Feb.  24,  1908) 

1.  JuooJiKNT— Vacation   of  DErAULT— Sick- 

NKSS   of   CotTNSEL. 

Sickness  of  defendant's  counsel  preventing 
iiim  from  attending  court  Ik  ground  for  vacation 
of  a  default  judgment,  under  Kirby's  Dig.  § 
4431,  subd.  7,  authorizing  it  in  case  parties  are 
prevented  by  "unavoidable  casualty  or  misfor- 
tune"  from  appearing  or  defending 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  30,  Judgment,  g  288.] 

2.  Same— Evidence. 

The  sworn  statement  of  counsel  that  be 
was  sick  on  preceding  days,  and  prevented  there- 
by from  reaching  court  In  time  to  prevent  a 
default.  Is  not  overcome  by  the  affidavits  of  op- 
posing counsel  showing  that  he  appeared  to  be 
In  good  health  when  be  arrived. 

Appeal  from  Circuit  Court,  Cleburne  Coun- 
ty; Brlce  B.  Hudglns.  Judge. 

Action  by  J.  H.  Davis  &  Son  against  the 
Capital  Fire  Insurance  Company  iind  oth- 
ers. The  court  refused  to  vacate  a  default 
Judgment  against  defendants,  and  they  ap- 
peal.   Reversed. 

J.  W.  &  M.  House  and  C.  8.  Collins,  for 
appellants. 

Mcculloch,  J.  Appellees.  J.  H.  Davis  & 
Son,  Instituted  this  action  in  the  circuit  court 
of  Cleburne  county  against  the  Capital  Fire 
Insurance  Company,  an  Arkansas  corpora- 
tion, and  certain  individuals  alleged  to  be 
sureties  on  an  Insurance  bond,  to  recover 
upon  a  policy  the  value  of  the  insured  prop- 
erty which  bad  been  destroyed  by  fire.  It  is 
alleged  in  tbe  complaint  that  the  policy  was 


Issued  by  tbe  Arkansas  Mutual  Fire  Insur- 
ance Company,  another  Arkansas  corpora- 
tion ;  that  said  sureties  had  executed  a  bond 
to  the  state  of  Arkansas  conditioned  upon 
the  payment  of  all  losses  to  policy  holders 
of  said  company ;  and  that  before  the  occur- 
rence of  the  fire  which  destroyed  appellee's 
property  said  company  had  become  merged 
into  the  Capital  Fire  Insurance  Company  un- 
der a  contract  whereby  tbe  last-named  com- 
pany assumed  and  agreed  to  pay  all  liabili- 
ties of  the  flrst-named  company.  Tbe  com- 
plaint also  alleges  tbat  the  property  was  de- 
stroyed by  Are,  the  value  of  the  property  be- 
ing stated,  and  proof  of  loss  had  been  duly 
made. 

The  action  was  brought  to  tbe  October 
term  of  the  court  which  commenced  on  Oc- 
tober 1,  1906,  and  summoaa  was  served  in 
time  for  trial  at  that  term.  Judgment  was 
rendered  on  October  8,  1906,  which  was  the 
tliird  day  of  tbe  term,  in  favor  of  appellees 
against  all  of  the  appellants  in  their  absence 
and  in  the  absence  of  their  attorneys,  and 
tbe  court  was  immediately  adjourned  for  the 
term.  At  the  next  term  of  the  court  appel- 
lants filed  and  presented  their  complaint 
praying  that  the  Judgment  t>e  vacated  on  the 
alleged  ground,  among  others,  of  unavoid- 
able casualty  or  misfortune  which  prevented 
them  from  appearing  or  defending.  The 
complaint  was  heard  by  the  court,  and  the 
prayer  thereof  denied,  and  an  appeal  to  this 
court  has  been  duly  prosecuted. 

The  facts  upon  which  appellants  base  their 
right  to  have  tbe  judgment  against  them 
vacated,  are  as  follows :  Mr.  C.  S.  ColHns,  a 
member  of  tbe  bar  at  Little  Rock  where  the 
appellant  company  was  domiciled  and  the  oth- 
er appellants  resided,  was  employed  to  rep- 
resent appellants  and  defend  against  the  ac- 
tion. On  September  28,  1906,  be  prepared 
and  forwarded  to  the  clerk  of  the  Cleburne 
county  circuit  court  what  he  calls  a  special 
plea  on  behalf  of  the  sureties,  setting  forth 
the  fact  that  they  were  only  obligated  on  a 
fidelity  bond  under  the  statute,  and  not  li- 
able for  losses  under  policies,  and  ttiat  tbelr 
principal,  the  Arkansas  Insurance  Company, 
should  be  a  party  to  the  action.  He  also 
prepared  and  forwarded  a  special  plea  and 
answer  on  behalf  of  the  Capital  Fire  Insur- 
ance Company.  These  several  pleas  were  re- 
ceived and  filed  by  the  clerk  on  September 
28,  1906.  On  September  26tb,  he  addressed 
a  letter  to  the  circuit  Judge,  and  also  one  to 
the  attorneys  for  appellees  requesting  that, 
for  his  convenience,  the  cause  be  set  down 
for  bearing  on  Friday  October  5,  1906,  which 
would  be  tbe  fifth  day  of  the  term.  Appel- 
lees' attorneys  responded  with  a  letter  dated 
September  28tb,  but  which  was  not  received 
by  Mr.  Collins  until  Monday  morning,  Oc- 
tober 1st,  stating  that  "under  the  rule  of  our 
court,  when  presided  over  by  the  regular 
Judge,  the  eases,  neither  civil  nor  criminal, 
are  set  for  a  day  unless  by  order  of  the  court 
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at  the  previous  term,  and,  nnless  the  court 
sbotild  sanction  it,  we  will  be  unable  to  set 
a  day  for  the  case."  The  only  means  of 
reaching  Heber  (tbe  county  seat  of  Cleburne 
coimty)  from  Little  Rock  was  to  travel  by 
rail  to  Searcy,  thence  overland  about  30 
miles.  Mr.  ColUns  testifies  that  when  be  re- 
ceived the  letter  of  the  opposing  attorneys  on 
Monday  morning  he  was  side  with  fever  and 
nenralgia ;  that  for  several  years  be  had 
been  greatly  afflicted  with  asthma  which  ren- 
dered him  peculiarly  sensitive  to  exposure 
to  bad  weather;  that  excessive  rains  had 
been  for  several  days  and  were  then  pre- 
vailing; and  that  his  physician  advised  him 
that  It  would  not  be  prndent  for  him  to  un- 
dertake a  trip  overland  in  that  condition  dur- 
ing the  inclement  weather;  that  he  en- 
deavored to  communicate  with  the  circuit 
judge  by  telegraph  and  telephone,  but  could 
not  do  90,  for  the  reason  that  the  wires 
were  reported  to  be  down;  that  be  was 
confined  to  hie  bed  most  of  the. time  during 
Tuesday  and  Wednesday,  but  that  the  weath- 
er cleared  up  on  Wednesday,  and,-  though 
still  sick,  he  took  the  first  train  for  Searcy, 
and  there  took  the  mall  hack  for  Heber 
Thursday  morning,  reaching  Heber  Thurs- 
day afternoon.  Tbe  only  conflicting  testi- 
mony as  to  Mr.  Collins'  physical  condition 
is  that  contained  in  the  affidavits  of  the 
three  gentlemen  who  were  attorneys  for  ap- 
pdiees  In  which  they  stated  that  when  be 
arrived  at  Heber  he  appeared  to  be  In  good 
health.  We  think  the  evidence  shows  clearly 
that  appellants  were,  on  account  of  "un- 
avoidable casualty  or  misfortune,  prevented 
from  appearing  and  defending  against  the 
action.  This  Is  by  statute  expressly  made 
ground  for  vacating  a  judgment  Klrby's 
Dig.  f  4431.  subd.  7.  This  court  held.  In  the 
case  of  Learning  v.  IiIcMlilan.  58  Ark.  162, 
26  S.  W  820,  that  sickness  of  tbe  wife  of  the 
attorney  for  one  of  the  parties  to  the  action 
which  prevented  him  from  attending  court 
or  giving  any  thought  or  attention  to  tbe 
case  was  such  an  unavoidable  casualty  that 
justified  the  court  In  vacating  a  judgment  or 
order  rendered  during  the  absence  of  the  at- 
torney and  bis  client. 

The  evidence  Is  conclusive  and  undisputed 
that  on  Monday  and  Tuesday  Mr.  Collins 
was  physically  unable  to  make  the  trip  to 
Heber,  and  that  he  started  on  Wednesday  as 
soon  as  the  weather  and  bis  health  would 
reasonably  permit.  It  Is  true  that  the  testi- 
mony of  the  other  attorneys  tends  to  show 
that  be  was  not  sick,  apparently,  when  he 
reached  Heber  late  Thursday  afternoon,  but 
this  does  not  conflict  with  his  statement  that 
he  was  sick  in  Little  Rock  on  Monday,  Tues- 
day and  Wednesday.  It  Is  undisputed  and, 
according  to  his  testimony,  well  known  that 
Mr.  Collins  has  fDr  several  years  been  In 
poor  health  and  afflicted  with  a  malady,  on 
account  of  which  he  is  unable  to  withstand 
exposure  to  Inclement  weather.  It  is  also 
andi^uted  that  the  weather  was  very  bad  at 


that  time — heavy  rainstorms  had  been  pre- 
vailing for  several  days.  Now,  the  fact  that 
when  Mr.  Collins  reached  Heber  and  found 
that  the  court  had  already  rendered  judg- 
ment against  his  clients  and  adjourned  he 
failed  to  disclose  to  opposing  counsel  that  he 
was  sick  does  not  militate  against  the  truth 
of  his  sworn  statement  that  he  was  sick  on 
tbe  preceding  days.  Men  do  not  always  re- 
mind those  with  whom  they  come  In  business 
contact  of  their  infirmities  either  past  or 
present  Especially,  after  long  affliction  many 
learn  to  bear  such  burdens  In  silence  and 
without  complaint.  Nor  does  the  fact  that 
Mr.  Collins  appeared  to  the  other  attorneys 
to  be  In  good  health  when  he  reached  Heber 
discredit  his  statement  that  he  was  sick  In 
Little  Rock.  Nothing  Is  shown  to  have  oc- 
curred to  call  their  attention  especially  to  his 
physical  condition,  and  the  varying  (pinions 
of  men  as  to  the  physical  condition  and  state 
of  health  of  those  with  whom  they  come  in 
contact  casually  are  too  uncertain  and  Insub- 
stantial to  base  a  judgment  on  when  they 
confilct  with  positive  testimony  to  the  con- 
trary. 

We  are  therefore  of  the  opinion  that  ap- 
pellants are  entitled  to  have  the  Judgment 
against  them  vacated  so  tbat  they  may  have 
an  opportunity  to  be  heard  in  defense  of  the 
action.  They  tendered  answers  showing 
meritorious  defenses,  and  thus  brought  them- 
selves within  the  requirements  of  the  stat- 
ute, but  the  court  decided  that  they  had  not 
established  any  grounds  for  vacating  the  for- 
mer judgment. 

Reversed  and  remanded,  with  directions  to 
vacate  the  judgment. 

WOOD,  X,  disqualified,  and  not  participat- 
ing. 


PXG  CHAIR  CO.  V.  COOK. 
(Supreme  Court  of  Arkansas.     Feb.  24,  1908.) 

1.  Depositioks— Use  of  Depositio.ns  as  Evi- 

PENCE. 

A  party  baa  no  right  to  read  a  deposition 
taken  by  the  adverse  party  on  notice,  where  ths 
deposition  has  not  been  offered  m  evidence, 
though  filed  and  published,  but  the  rule  is  oth- 
erwise where  the  deposition  was  taken  by  agree- 
ment, it  being  then  the  property  of  either  party, 
which  either  may  read  in  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  DepoBitions,  {§  237-238,  242.] 

2.  Sahx. 

Where  the  trial  court  refused  to  allow  a 
party  to  read  in  evidence  a  deposition  taken  by 
the  adverse  party  on  notice,  but  offered  to  grant 
the  party  a  continuance  in  order  that  it  might 
take  testimony,  and  the  party  declined  the  offer, 
the  ruling  of  the  court  was  correct. 

3.  Tbiai,— Evidence;— iNSTBUCTioNS. 

Where,  in  <in  action  for  injuries  to  an  em- 
ploy€  while  operating  a  machine,  the  testimony 
showed  that  there  waa  only  one  safe  way  to  do 
the  work,  a  charge  that  if  the  employ^  chose  a 
dangerous  way  when  a  safer  one  was  open  to 
him  a  presumption  that  he  was  negligent  in  per- 
forming his  work  arose,  and  unless  he  was  not 
negligent  in  choosing  to*  more  dangerous  way 
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the  verdict  should  be  for  the  employer,  was  prop- 
erly refused  because  of  the  absence  of  evidence 
on  which  to  base  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
Tol.  46,  Trial.  H  69e-612.] 

4.  Same— Abstbact  iNSTRncriONS. 

The  refusal  to  give  an  abstract  instraction 
is  not  erroneous ;  instructions  not  being  intended 
to  settle  abstract  questions  of  law,  but  to  guide 
juries  with  reference  to  the  evidence  in  the  case. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  582-583.] 

6.  Master  and  Servant— Injubt  to  Servant 
—Negligence — Contbibdtobt    Neolioenck 
—Assumption  of  Risk— Jubt— Evidence. 
In  an  action  for  injuries  to  an  employ^,  a 
verdict  that  the  employer  was  negligent:  that 
the  employe  was  free  from  contributory  negli- 
gence and   did   not   assume   the  risk — held  au- 
thorized by  the  evidence. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  S§  954-977,  987- 
996.] 

6.  TRiAif— Weight  or  Testiicont- Question 
FOB  Jury. 

The  weight  of  conflicting  testimony  is  for 
the  jury 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  g§  332-333.] 

7.  Damages— Personal  Injubieb— Excessive 
Damages. 

An  employ^  sustained  injuries  resulting  in 
the  cutting  off  of  his  little  finger  and  thumb,  and 
the  taking  out  of  the  palm  of  his  hand.  He 
suffered  great  agony,  and  his  hand  was  dis- 
figured. He  was  inconvenienced  permanently  in 
the  use  of  his  band.  He  exhibited  his  hand  to 
the  jury.  Held,  that  a  verdict  of  $1,500  waa 
not  excessive. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  {S  372-396.] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; Edward  W.  Wlnfleld,  Judge. 

Action  by  Richard  B.  Cook  against  the  Ong 
Chair  Company.  FVom  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Appellee  was  injured  while  In  the  employ 
of  appellant  at  its  chair  factory.  The  Injviry 
occurred  while  be  was  operating  a  machine 
called  a  "Joiner  and  ripsaw  The  complaint 
alleged  that  the  machinery  was  defective, 
and  that  that  fact  was  the  cause  of  the  In- 
jury. A  judgment  of  $1,500  was  recovered, 
and  an  appeal  has  been  taken  to  this  court 
The  assignments  of  error  sufficiently  appear 
in  the  opinion.  Appellee  testified  that  he 
was  told  not  to  attempt  to  adjust  the  ma- 
chine or  to  set  the  bed  plates,  and  that  he  did 
not  attempt  to  do  so;  that  on  the  afternoon 
previous  to  the  injury  he  noticed  that  the 
chair  seats  jumped  up  and  down  as  he  ran 
them  over  the  bed  plates  of  the  machine; 
that  he  told  the  superintendent  he  thought 
the  machine  was  out  of  order;  that  the  su- 
perintendent told  him  to  go  ahead  and  finish 
the  day,  and  that  he  would  have  it  fixed  that 
night  after  the  mill  shut  down.  This  was 
abont  half  an  hour  before  quitting  time.  The 
next  morning  he  asked  the  superintendent  if 
the  machine  was  all  right  He  replied,  "Yes ; 
go  ahead,  and  get  out  those  stool  seats  as 
soon  as  you  can."  That  he  had  run  three. 
four,  or  five  seats  over  the  jointer  and  bed 
plates  when  the   injury   occurred,   and  liad 


been  working  five  or  ten  minutes;  that  the 
knives  cut  in  the  wood  so  deep  that  be  did 
not  have  strength  enough  to  keep  the  knives 
off  bis  band  and  this  caused  the  injury.  On 
cross-examination,  when  asked  in  what  re- 
spect the  machine  was  out  of  repair  when  he 
made  his  complaint  to  the  superintendent  on 
the  afternoon  previous  to  the  injury,  he  an- 
swered that  the  knives  were  dull  and  gapped. 
Witnesses  for  the  appellee  testified  that  they 
examined  the  machine  immediately  after  the 
injury  occurred,  and  that  the  back  bed  plate 
was  nearly  an  inch  lower  tiban  the  front  one ; 
that  a  proper  adjustment  was  to  have  them 
level '  that  there  was  a  lug  broken  off,  whlcb 
had  been  gone  six  months,  and  one  bolt  brok- 
en ;  that  the  bolt  was  used  to  adjust  the  bed 
plate  and  that  the  lugs  supported  it;  tliat 
there  was  a  piece  of  wire  on  the  two  lugs 
that  the  trait  went  through,  and  that  the  wire 
had  been  put  on  where  the  bolt  was  broken 
off.  The  appellant  adduced  testimony  tend- 
ing to  show  that  the  machine  was  in  good  re- 
pair at  the  time  the  Injury  occurred,  and  the 
superintendent  of  appellant  testified  that  ap- 
pellee was  reckless  in  tiandllng  the  machine, 
and  that  he  had  warned  him  that  it  was  a 
dangerous  machine.  He  denied  that  appellee 
told  him  that  be  thought  the  machine  was 
out  of  order.  Ail  the  witnesses  agree  tliat 
there  was  but  one  way  to  operate  the  m&-. 
chine,  and  that,  when  properly  adjusted,  the 
knives  could  not  slip  or  bite  into  the  wood. 

Whipple  &  Whipple,  for  appellant.    T.  G. 
Mallojr  and  Geo.  W.  Williams,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
Appellant  asks  for  a  reversal  of  this  case  on 
the  ground  of  surprise,  arising  from  the  fail- 
ure of  appellee  to  file  or  produce  in  evidence 
the  deposition  of  W.  J.  Stewart,  or  to  permit 
the  appellant  to  do  so.  This  deposition  was 
tasen  by  appellee  upon  notice  to  appellant,  and 
there  was  no  agreement  that  It  should  be 
read  in  evidence.  "One  party  has  no  right 
to  read  the  deposition  of  bis  adversary, 
whlcb,  though  filed  and  published,  he  had 
never  offered  in  evidence."  Sexton  v.  Brock, 
15  Ark.  345.  Whatever  may  be  the  rule  in 
other  states,  this  has  been  the  settled  practice 
of  the  law  courts  of  tills  state  for  50  years, 
and  no  useful  purpose  can  be  served  by 
changing  the  rule.  The  rule  is  otherwise 
where  the  depositions  are  taken  by  agree- 
ment; then  they  become  the  property  of 
either  party,  upon  application  to  be  read  in 
evidence,  etc.  W.  U.  Tel.  Co.  v.  Hanley,  107 
S.  W.  1168.  In  this  case,  the  court  refused  to 
allow  appellant  to  read  in  evidence  to  the 
jury  the  deposition  of  Stewart,  but  offered  to 
grant  it  a  continuance  in  order  that  it  might 
take  his  testimony,  but  appelant  declined  tlie 
offer  There  was  no  error  in  the  action  of 
the  court. 

Appellant  contends  that  there  was  error 
in  the  refusal  of  the  court  to  give  instruction 
No.  8  asked  by  it    The  instruction  la  as  fol- 
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lows:  "If  you  find  that  plaintiff  choee  a  dan- 
gerons  way  ot  doing  his  work,  when  a  safer 
one  was  open  to  him,  a  presumption  arises 
against  plaintiff  that  be  was  negligent  in  so 
performing  his  work,  and  unless  yon  find 
tttHn  the  preponderance  of  the  evidence  that 
plaintiff  was  not  negligent  In  thus  choosing 
the  more  dangerous  way  you  must  find  for 
<lefendant"  The  testimony  shows  that  there 
was  only  one  safe  way  for  the  servant  to  per- 
form the  work.  Hence,  there  was  no  testi- 
mony upon  which  to  base  such  an  instruction. 
The  refusal  of  the  court  to  give  an  abstract 
Instruction  works  no  prejudice  against  the 
party  asking  it,  and  there  Is  no  error  in  re- 
fusing It  Fordyce  t.  Key,  74  Ark.  19,  84 
S.  W.  797;  Frank  v  Dnngan,  76  Ark.  699, 
M  S.  W.  17.  Instructions  are  not  intended 
to  settle  abstract  questions  of  law,  but  to 
guide  Juries  with  reference  to  the  evidence 
in  the  case,  and  therefore  should  not  be  for- 
eign to  the  issue  in  the  case,  nor  inapplicable 
to  the  evidence."  Terry  v.  Clark,  77  Arfc 
667,  92  S.  W.  788. 

Appellant  contends  that  the  verdict  is  not 
sustained  by  sufficient  evidence.  There  is 
evidence  that  the  lugs  of  the  machine  were 
fastened  with  a  wire  instead  of  a  bolt 
The  use  of  the  bolt  was  to  adjust  the  bed 
plates  of  the  machine.  The  proper  adjust- 
ment of  the  machine  required  the  bed  plates 
to  be  level  with  each  other.  The  lowering  of 
one  of  them  made  the  machine  dangerous  to 
operate.  An  examination  of  the  machine 
immediately  after  the  accident  showed  that 
the  back  bed  plate  was  an  Inch  lower  than 
the  front  one.  Unless  this  was  done  by  appel- 
lee In  attempting  to  set  the  bed  plates  (and 
he  testifies  that  be  did  not  do  so),  this  lower- 
ing of  the  bed  plate  was  caused  by  the  wire, 
which  fastened  the  lugs  together,  and  which 
took  the  place  of  the  bolt  in  adjusting  the 
bed  plates,  giving  way,  and  permitting  the 
back  bed  plate  to  be  lowered. 

Appellant  knew  that  appellee  was  not  skill- 
ed in  the  use  of  the  machine  and  had  little 
knowledge  of  Its  construction,  for  he  had  told 
the  superintendent  that  he  thought  the  ma- 
chine was  out  of  repair,  because  the  chair 
seats  Jumped  up  and  down  when  he  shoved 
them  over  the  bed  plates.  When  asked,  on 
'Cross-examination,  what  caused  this,  he  said 
he  did  not  know,  but  supposed  it  was  caused 
by  the  knives  being  dull  and  gapped.  Appel- 
lant's superintendent  had  warned  blm  not  to 
Interfere  with  its  adjastment,  and  had  told 
blm  that  morning  that  the  machine  had  been 
adjusted  and  was  safe  to  operate.  Appellant 
was  negligent  in  directing  appellee  to  operate 
a  machine  that  was  dangerous  when  not  prop- 
erly adjusted,  and  whose  adjustment  was 
made  and  held  with  a  piece  of  wire  instead 
of  an  Iron  bolt  designed  for  that  purpose. 
The  defect  was  not  obvious;  for  the  defect- 
ive piece  was  out  of  sight  except  by  close  in- 
spection, ond  appellee's  ignorance  of  the  con- 
struction of  the  machine  would  probably  not 
have  disclosed  to  him  the  danger  of  operating 


it  In  that  condition  bad  he  made  a  close  In- 
spection. Fordyce  v.  EJdwards,  60  Ark.  442, 
80  S.  W.  758;  King-Ryder  Lumber  Co.  v. 
Cochran,  71  Ark.  55,  70  S.  W.  606.  True  the 
testimony  adduced  by  appellee  was  contra- 
dicted by  that  on  the  part  of  appellant,  but 
the  weight  of  the  testimony  was  a  question 
for  the  Jury,  and  the  doctrine  of  contributory 
negligence  and  assumption  of  risk  was  sub- 
mitted to  the  Jury  under  appropriate  instruc- 
tions given  at  the  request  of  appellant 

Appellant  also  complains  that  the  verdict 
was  excessive.  Appellee  testified  that  his 
little  finger  was  cut,  and  that  bis  thumb  and 
the  palm  of  bis  hand  was  taken  out;  that 
he  suffered  great  agony;  and  that  his  hand 
Is  still  disfigured,  and  pains  him  at  times. 
Dr.  Christian  testified  that  he  was  incon- 
venienced permanently  in  the  use  of  his  hand. 
Appellant  required  him  to  exhibit  bis  hand 
to  the  Jury,  and  no  doubt,  under  all  the  clr- 
cumstamces,  the  Jury  are  the  better  Judges  of 
that  question. 

Finding  no  prejudicial  error  In  the  record, 
the  Judgment  Is  affirmed. 


BROOKS  V.  STATE. 
(Supreme  Court  of  Arkansas.    Feb.  17,  1906.) 

1.  HoMiciDK  —  Sufficiency    of   Evidence  — 

VOLUNTABT  MaRSLACGHTEB. 

Elvidence  held  8u£Scient  to  support  a  convic- 
tion of  ToluDtary  manslaughter. 

2.  Cbiuinai.  Law  —  Appeal  —  Habuless  Eb- 

BOB. 

In  a  prosecution  for  homicide,  error  on  re- 
fusing to  allow  defendant  to  prove  the  testi- 
mony of  an  absent  witness  at  the  examining  tri- 
al, the  facts  being  wholly  undisputed  and  other- 
wise proved  beyond  reasonable  dispute,  was 
harmless. 

8.   HOKICIDB— iNSTBUCnONB— TRBXATS. 

In  a  prosecution  for  homicide,  the  court  in- 
structed that  the  only  purpose  for  which  proof 
of  threats  la  permitted  is  to  throw  lieht  on  de- 
fendant's acts  at  the  time  of  the  kilhng,  and  if 
the  jury  believed  that  deceased  was  not  making 
an  attempt  to  shoot  defendant,  or  to  do  him 
great  bodily  harm,  as  viewed  from  defendant's 
standpoint,  then  they  should  not  consider  threats 
for  any  purpose,  and  no  threats  are  any  provo- 
cation wnatever,  whatever  the  proo{  may  show 
as  to  the  reputation  of  deceased  as  beinK  a  dan- 
gerous and  quarrelsome  man,  provided  they  be- 
lieved that  deceased  was  not  making  an  attack 
or  demonstration  on  defendant,  as  if  to  shoot 
defendant  or  do  him  some  great  bodily  harm,  as 
viewed  from  defendant's  standpoint  when  the 
shot  was  fired.  Held,  that  such  instructions 
were  not  erroneous,  when  read  in  the  light  of 
others  which  the  court  gave. 

4.  Saue— Admissibilitt  or  Evidence. 

Ordinarily  proof  of  threats  is  allowed  to 
show  who  is  the  aggressor,  and  also  to  shed 
light  on  the  conduct  of  accused  in  determining 
whether  or  not  he  was  justified ;  but  where  it 
was  not  disputed  that  deceased  was  the  aggres- 
sor, the  only  purpose  for  which  such  evidence 
should  have  been  considered  was  that  of  shed- 
diDK  light  upon   the  conduct  of  accused. 

5.  Same — Instbuctions— SEU-EterENSE. 

In  a  prosecution  for  homicide,  an  iDstruction 
that  if  it  was  believed  beyond  reasonable  doubt 
that  defendant  was  negligent,  "as  explained  in 
these  Instructions,"  in  coming  to  the  belief  that  he 
was  in  danger  of  losing  his  life  at  the  hands  of 
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deceaMd,  was  not  erroneous,  in  view  of  another 
instruction  tliat,  if  the  jury  Ijelieved  that  de- 
fendant, acting  on  the  facts  as  tliey  appeared  to 
liim,  honestly  l)elieved  without  fault  or  care- 
lessness on  his  part,  that  the  danger  was  so 
urgent  that  it  was  necessary  to  shoot  deceased 
in  order  to  save  his  own  life  or  prevent  his  re- 
ceiving great  bodily  harm,  he  should  be  ac- 
quitted. 

Appeal  from  Circuit  Court,  Hempstead 
County;  J.  M.  Carter,  Judge. 

Otia  Brooks  was  convicted  of  voluntary 
manslaughter,  and  be  appeals.    Affirmed. 

W.  S.  Eakin,  for  appellant.  Wm.  P.  Klrby, 
Atty.  Gen.,  and  Dan'l  Taylor,  Asst.  Atty.  Gen., 
for  the  State. 

McCDIXOCH,  J.  Appellant  was  convict- 
ed of  voluntary  manslaughter.  His  sentence 
was  fixed  by  the  jury  at  two  years  in  the 
penitentiary,  and  be  appeals. 

The  Indictment  under  which  he  was  tried 
charges  him  with  murder  in  the  first  degree 
in  killing  one  Charles  Fillman  on  the  24th 
of  December,  1901,  by  shooting  him  with  a 
pistol.  The  killing  Is  admitted;  but  appel- 
lant claims  that  Fillman  was  making  a  dead- 
ly assault  on  him  at  the  time,  or  that  he 
bad  reason  to  so  believe,  and  that  he  shot 
Fillman  in  necessary  self-defense.  The  suffi- 
ciency of  the  evidence  to  support  the  verdict 
is  challenged,  and  learned  counsel  argue  with 
much  zeal  that  the  evidence  is  insufficient, 
or  at  least  the  verdict  Is  so  greatly  against 
the  weight  of  the  evidence  that  this  court 
should  reverse  the  judgment  on  that  account 
While  we  agree  with  counsel  that  the  offense 
was  comnlitted  under  mitigating  circumstan- 
ces, we  cannot  agree  with  him  that  the  ver- 
dict is  unsupported  by  the  evidence,  or  even 
that  It  is  against  the  great  weight  of  the 
evidence.  Certainly  we  cannot  say  that  the 
jury  were  unwarranted  In  finding  appellant 
gu'ilty  of  the  crime  of  manslaughter.  The 
circumstances  in  mitigation  were  doubtless 
considered,  and  the  appellant  received  the 
benefit  of  them  in  the  light  sentence  fixed  by 
the  jury. 

The  killing  occurred  in  the  town  of  Hope, 
in  the  niRbttlme.  just  outside  of  a  saloon 
door,  the  difficulty  between  the  men  having 
begun  inside  of  the  saloon.  Fillman  had  not 
lived  In  Hope  a  great  while,  and  had  passed 
himself  off  as  being  deaf  and  dumb.  It  ap- 
pears that  during  the  afternoon  preceding 
the  night  of  the  killing  appellant  bad  engag- 
ed in  a  difficulty  with  one  Gamble,  who  was 
an  associate  of  Fillman's,  and  appellant,  it 
seems,  had  gotten  the  best  of  the  encounter 
and  knocked  Gamble  down.  When  Fillman 
learned  of  this,  he  took  offense  at  it,  and 
armed  himself  with  a  pistol  and  knife  and 
threatened  to  kill  appellant,  and  these 
threats  were  communicated  to  him.  In  the 
early  part  of  the  night  appellant  and  one 
Casey  went  into  the  saloon  for  a  drink  of 
beer,  and  Fillman  came  in.  He  forthwith 
taxed  appellant  with  having  hit  or  whipped 
Gamble,  and  when  appellant  attempted  to  ex- 


plain that  though  that  was  true  he  had  noth- 
ing against  Fillman  the  latter  grew  violent 
and  jerked  off  his  coat  and  prepared  for  a 
fight,  one  of  the  witnesses  saying  that  he 
took  out  his  pistol.  There  is  evidence  to  the 
effect  that  Fillman  attempted  to  assault  both 
Casey  and  the  appellant  In  the  saloon,  and 
went  out  the  door  In  an  encounter  with  the 
former.  Appellant  went  to  the  outside  of 
the  saloon  as  Fillman  returned,  and  the  lat- 
ter went  back  out  the  door,  and  the  shooting 
then  occurred.  About  the  time  of  the  shoot- 
ing, according  to  the  testimony  of  the  state's 
witnesses,  Casey  threw  a  brick  at  Fillman 
and  hit  him  on  the  forehead,  and  about  the 
same  time  the  appellant  began  shooting. 
Fillman  was  shot  four  times — thrice  in  the 
back,  and  once  in  the  side.  Appellant  tes- 
tified that  just  as  he  got  on  the  outside  of 
the  saloon  and  turned  down  by  the  side  of 
the  wall  Fillman  came  running  out  and  hit 
him  on  the  shoulder,  and  pushed  or  shoved 
him  against  the  wall,  and  that  he  then  com- 
menced shooting.  No  other  witness  testified 
to  that  fact.  Under  this  state  of  the  proof, 
the  Jury  were  warranted  in  finding  that  the 
appellant  did  the  shooting  unnecessarily.  Ac- 
cording to  the  testimony  of  the  state's  wit- 
nesses, he  shot  deceased  about  the  time  thot 
Casey  struck  him  with  a  brick,  and  at  a  time 
when  deceased  was  making  no  effort  or  dem- 
onstration toward  making  an  assault  on  him. 
The  principal  assignment  of  error  set  forth 
in  the  motion  for  new  trial  Is  that  the  court 
refused  to  permit  areellant  to  prove  the  tes- 
timony of  an  absent  witness  given  at  the 
examining  trial.  Testimony  was  introduced 
tending  to  show  that  the  witness  was  out 
of  the  Jurisdiction  of  the  court,  but  the. 
court  refused  to  admit  the  testimony  of  the 
absent  witness  on  the  ground  that  sufficient 
showing  had  not  been  made.  We  are  Inclin- 
ed to  think  that  the  showing  was  sufficient, 
and  that  the  circuit  Judge  erred  in  his  con- 
clusion In  that  respect.  But  the  testimony 
as  set  forth  by  appellant  Is  only  cumulative, 
and  we  do  not  think  that  any  prejudice  re- 
sulted from  withholding  It  from  the  Jury. 
The  absent  witness  testified  in  the  examining 
trial  that  he  heard  Fillman  make  threats 
against  appellant,  and  that  he  communicated 
these  threats  to  appellant  before  the  killing. 
The  same  evidence,  in  substance,  was  given 
by  other  witnesses,  and  it  was  an  undisputed 
fact  that  deceased  had  made  violent  threats 
against  appellant,  had  prepared  himself  for 
a  difficulty,  armed  himself  with  a  knife  and 
pistol,  and  that  appellant  was  forewarned 
of  the  unlawful  Intention  to  do  him  harm. 
It  was  also  undisputed  that  deceased  was 
the  aggressor  in  the  difficulty  when  It  was 
first  brought  on  in  the  saloon,  and  that  his 
own  violent  conduct  caused  it  Under  these 
circumstances  we  cannot  see  how  appellant 
was  prejudiced  by  the  refusal  of  the  court 
to  allow  him  to  prove  by  the  testimony  of 
the  absent  witness  these  threats  and  the  com- 
munication thereof,  both  of  which  facts  were 
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wholly  nndlspnted.  Tbe  exclusion  of  com- 
petent evidence  la  not  prejudicial,  if  tbe  same 
facts  are  otherwise  proved  beyond  reason- 
able dispute.  Maxey  v.  State,  66  Ark.  623, 
52  S.  W.  2;  Rybum  v.  Pry  or,  14  Arli.  605. 
Brror  Is  assigned  in  the  giving  of  two  In- 
stmctlons,  which  are  as  follows :  "d^  Tou 
are  instructed  that  tlie  only  purpose  for 
which  proof  of  threats  Is  permitted  Is  to 
throw  light  on  defendant's  acts  at  tbe  time 
be  fired  the  shot;  and  If  you  believe  from 
tbe  evidence  as  explained  in  these  Instruc- 
tions that  deceased  was  not  malcing  an  at- 
tempt to  shoot  defendant,  or  to  do  him  great 
bodily  barm,  as  viewed  from  his  (defendant's) 
standpoint,  then,  and  In  that  event,  you  will 
not  consider  threats.  If  proved  for  any  pur- 
pose, and  in  this  connection  the  court  In- 
structs you  that  no  threats,  however  violent, 
however  great,  are  any  provocation  what- 
ever. (10)  You  are  Instructed  that  it  makes 
no  difference  what  the  proof  may  show  as 
to  tbe  reputation  of  deceased  as  lieing  a  dan- 
gerous and  quarrelsome  man,  provided  you 
believe  from  the  evidence  as  explained  In 
tbese  Instmctions  that  deceased  was  not 
making  an  attack  or  demonstration  on  tbe 
defendant  as  if  to  shoot  defendant  or  do  him 
some  great  Ixidlly  harm,  as  viewed  from  de- 
fendant's standpoint  at  tbe  time  tbe  shot 
was  fired,  as  explained  In  these  Instructions." 
There  Is  no  error  found  In  these  Instructions 
wbra  read  in  the  light  of  others  which  tbe 
court  gave.  Ordinarily  tbe  purpose  for  which 
proof  of  threats  is  allowed  is  two-fold,  one 
to  show  who  is  the  aggressor  when  that  is 
in  doubt,  and  tbe  other  to  shed  light  upon 
tbe  conduct  of  tbe  accused  In  determining 
wbetber  or  not  be  was  justified.  Black  v. 
State  (Ark.)  1(»  8.  W.  1104;  Bell  v.  State, 
e»  Ark.  14S,  61  S.  W.  918,  86  Am.  St.  Rep. 
188;  Paimore  v.  State,  29  Ark.  248.  In  this 
case,  however,  it  was  undisputed  that  Fill- 
man  was  the  aggressor  In  the  difficulty,  and 
the  only  question  for  which  this  evidence 
should  have  been  considered  was  that  of 
shedding  light  upon  the  conduct  of  accused 
in  determining  whether  or  not  he  bad  suf- 
ficient cause  for  shooting  when  he  did. 

The  following  instruction  was  also  given 
over  appellant's  objections,  and  that  is  as- 
signed as  error:  "(18)  You  are  instructed 
that,  although  you  may  believe  that  the  de- 
fendant, at  tbe  time  he  shot  deceased,  be- 
lieved be  was  in  danger  of  losing  bis  life  or 
receiving  great  bodily  Injury  at  tbe  bands 
of  the  deceased,  still,  if  you  should  believe, 
beyond  a  reasonable  doubt,  that  the  defend- 
ant was  negligent,  aa  explained  in  tbese  in- 
structions, in  coming  to  such  belief,  then  it 
woold  be  your  duty  to  find  htm  guilty  of 
manslaughter."  The  bill  of  exceptions  does 
not  contain  all  of  tbe  instructions  given  by 
tbe  court,  and  we  are  therefore  unable  to 
determine  what  instmctions  tbe  court  bad 
reference  to  in  the  language,  "as  explained 
in  tbese  Instmctions."  The  court,,  however, 
gave  tbe- following  instruction,  and  several 


others  of  Mke  Import,  at  the  Instance  of  ap- 
pellant: "(1)  If  tbe  Jury  believe  from  the 
evidence  that  at  the  time  the  fatal  sliots 
were  fired  that  defendant,  acting  upon  the 
facts  as  they  appeared  to  blm,  honestly  be- 
lieved, without  fault  or  carelessness  on  bis 
part,  that  the  danger  was  so  urgent  and 
pressing  that  it  was  necessary  to  shoot 
Charles  Flllman  In  order  to  save  his  own  life, 
or  prevent  his  receiving  great  Iwdily  injury, 
they  will  acquit."  It  is  manifest,  therefore, 
that  when  the  court  in  tbe  eighteenth  In- 
strxictlon  complained  of  told  tbe  jury  that  if 
it  was  believed,  beyond  reasonable  doubt, 
that  the  defendant  was  negligent  in  coming 
to  snob  belief,  then  he  would  be  guilty  of 
manslaughter,  reference  was  had  to  the  in- 
struction just  copied  and  others  wherein  the 
jury  were  told  that.  If  the  appellant,  acting 
upon  the  facts  as  they  honestly  appeared  to 
him,  without  fault  or  carelessness  on  his  part, 
believed  that  the  danger  was  so  urgent  that 
it  was  necessary  to  shoot  deceased,  he  would 
be  justified.  Taking  tbese  Instructions  to- 
gether, and  coupled  together  as  they  are,  the 
jury  could  not  have  understood  the  court  to 
mean  that  tbe  defendant  was  guilty  of  vol- 
untary manslaughter  by  a  mere  act  of  negli- 
gence. We,  therefore,  see  no  error  In  the  in- 
structions complained  of  as  they  appear  to  us 
in  the  record. 

Appellant  also  complains  of  the  giving  of 
another  instruction;  but  we  find  that  that  in- 
struction is  not  in  the  bill  of  exceptions,  and 
was  not  objected  to  either  when  given  or  In 
the  motion  for  new  trial. 

Upon  the  whole  record,  the  case  seems  to 
have  been  tried  free  from  prejudicial  error, 
and  the  judgment  must  be  aflSrmed.  It  Is 
so  ordered. 


PHILLIPS  V.  GOE  et  al. 
(Supreme  (3oart  of  Arkansas.     Jan.  27,  1908.) 

1.  INTOXTCATINO  LiQUOBS— PETITION  POK  R«V- 
OCATION  OF  PbOHIBITOBT  OROIHANCE  — 
WiTHDBAWAI,  OF    NAMES. 

After  filins  a  petition  for  revocation  of  an 
order  of  the  county  court  prohibiting  the  gale 
of  intoxicating  liqnora  within  certain  limita,  pe- 
titioners have  no  right  to  withdraw  their  names 
except  for  good  cause  shown,  but  they  may  pro- 
test against  the  granting  of  their  own  petition 
on  the  ground  that  it  does  not  contain  a  majori- 
ty of  the  adult  inhabitants  within  the  radius. 

2.  AppeaI/— Right  of  Review— Pebsons  Ao- 

GBIEVED. 

Where  a  petition  was  filed  in  the  county 
court  praying  that  an  order  prohibiting  the  sale 
of  intoxicating  liquors  within  certain  limits  be 
revoked,  and  the  petitioners  did  not  appear  and 
protest  afrainst  the  granting  of  the  order  of  revo- 
cation, tliey  were  not  aggrieved  by  the  judg- 
ment granting  tbe  petition,  and  had  no  right 
to  appeal. 

Appeal  from  Circuit  Court,  Poinsett  Coun- 
ty;  A.  B.  Shafer,  Special  Judge. 
!      Petition  by  Bert  M.  Goe  and  others  pray- 
j  tog  that  an  order  rendered  by  tbe  county 
court  prohibiting  the  sale  of  Intoxicating  liq- 
I  nors  within  three  miles  of  a  certain  church 
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b«  revoked.  From  an  order  of  revocation  in 
accordance  witti  a  prayer  of  tlie  petition, 
certain  of  petitioners  appealed  to  the  circuit 
court,  which  overruled  a  motion  to  dismiss 
the  appeal,  and  on  trial  de  novo  denied  the 
petition.  From  the  latter  decision,  other  of 
the  petitioners  appeal.    Reversed. 

L.  G.  Going,  for  appellants.  B.  L.  Jacobs 
and  J.  F.  Gantney,  for  appellees. 

Mcculloch,  J.  Slity-flve  persons.  Includ- 
ing appellees  Goe  and  Meyer,  claiming  to  be  a 
majority  of  the  adult  inhabitants  residing 
within  three  miles  of  Union  Church  at  Weln- 
er,  in  Poinsett  county,  Ark.,  filed  their  peti- 
tion In  the  county  court  of  that  county  on 
January  3,  1907,  praying  that  a  certain  order 
rendered  by  that  court  on  January  1,  1903, 
prohibiting  the  sale  of  Intoxicating  liquors 
within  three  miles  of  said  church,  be  revoked. 
The  county  court  on  the  same  day,  without 
protest  having  been  made,  entered  an  order 
In  accordance  with  the  prayer  of  said  petition, 
revoking  said  prohibition  order.  On  March 
15,  1907,  appellees  Goe  and  Meyer  filed  their 
affidavit  with  the  clerk  praying  an  appeal  from 
said  order,  and  pursuant  thereto  a  tran- 
script of  the  proceedings  was  lodged  in  the 
circuit  court.  At  the  March  term  of  the 
circuit  court  appellants  Phillips  and  Walters, 
two  of  the  original  petitioners,  appeared  and 
moved  to  dismiss  the  appeal  on  the  ground 
that  the  petitioners  bad  no  right  to  appeal 
from  the  order  granted  pursuant  to  the  prayer 
of  their  own  petition.  The  circuit  court  over- 
ruled the  motion  to  dismiss  the  appeal,  and 
proceeded  to  trial  de  novo,  and,  after  hearing 
the  evidence,  found  that  the  petition  did  not 
contain  a  majority  of  the  adult  inhabitants 
residing  within  the  radius  named,  and  de- 
nied the  prayer  of  the  petition.  Appeal  has 
been  taken  to  this  court  from  that  Judgment 

The  controlling  question  presented  for  our 
consideration  is  whether  or  not  the  petitioners 
bad  a  right  under  the  statute  to  appeal  from 
the  revocation  order  which  had  been  granted 
pursuant  to  the  prayer  of  their  own  petition. 
It  has  been  held  by  this  court  that,  In  proceed- 
ings to  set  in  force  the  three-mile  prohibi- 
tion law,  one  who  has  not  appeared  before 
Judgment  and  applied  to  be  made  a  party  can- 
not appeal  from  the  Judgment  Holmes  v. 
Morgan,  62  Ark.  99,  12  S.  W.  201;  Holford 
V,  Kirkland,  71  Ark.  84,  71  S.  W.  264.  The 
same  rule  necessarily  follows  in  a  proceed- 
ing to  revoke  such  an  order.  The  parties  who 
appealed  from  the  order  of  the  county  court 
were  parties  to  the  proceedings,  but  they 
were  not  protestnnts,  and  therefore  were 
not  persons  aggrieved  by  the  Judgment  ap- 
pealed from  within  the  meaning  of  the  stat- 
ute allowing  appeals  to  be  taken  from  Judg- 
ments of  the  county  court  After  the  filing 
of  the  revocation  petition,  petitioners  had  no 
right  to  withdraw  their  names  except  for 
good  cause  shown.  Bordwell  v.  Dills,  70  Ark. 
175,  66  S.  W.  640 ;   Clark  v.  Daniel,  77  Ark. 


124,  91  S.  W.  9.  Bat  they  had  the  right  to 
protest  against  the  granting  of  their  own 
petition  on  the  ground  that  it  did  not  contain 
a  majority  of  the  adult  inhabitants  within 
the  radius.  They  could  have  protested 
against  the  granting  of  the  order  on  that 
ground,  but  not  having  done  so,  they  stand 
now  in  the  attitude  of  having  appealed  from 
a  Judgment  rendered  In  their  own  favor. 
This  they  could  not  do,  for  the  reason  that 
they  were  not  aggrieved  by  the  Judgment 
within  the  meaning  of  the  statute.  It  is  only 
such  persons  who  are  aggrieved  by  Judgments 
of  a  county  court  that  are  allowed  to  appeal 
therefrom.  This  court  In  the  case  of  Turner 
v.  Williamson,  77  Ark.  586.  92  8.  W.  867.  which 
was  an  appeal  from  the  Judgment  of  a  coun- 
ty court  granting  a  ferry  license,  propounded 
the  following  Inquiry:  "Is  it  any  person  who 
objects  to  its  enforcement  and  who  manifests 
that  objection  by  appearing  within  six 
months  and  filing  an  affidavit  for  appeal,  or 
Is  it  necessarily  a  party  to  the  Judgment, 
against  whom  the  court  has  decided?"  The 
court  proceeded  to  answer  the  inquiry  by 
holding  that  one  who  was  not  a  party  to  the 
record,  even  though  he  should  be  Incidentally 
injured  by  the  Issuance  of  the  license,  could 
not  appeal.  It  follows  from  this  that  peti- 
tioners Goe  and  Meyer,  not  having  protested 
against  the  granting  of  the  order,  were  not 
aggrieved  by  the  Judgment  and  therefore 
had  no  right  to  appeal. 

Reversed  and  remanded,  with  directions  to 
dismiss  the  appeal. 


PARKER  T.  Hllili. 
(Supreme  Coar^  of  Arkansas.     Jan.  6,  190S.) 

1.  Wills— Execution— HoLOORAPHic  Wnx — 
Codicil— EJffect  op  Peobate. 

A  holographic  will,  made  and  treated  as  & 
codicil  to  a  prior  attested  will,  was  executed  pur- 
suant to  Kirby's  Dig.  S  8012,  par.  5,  which 
provides  that  no  snch  will  shall  be  pleaded  in 
bar  of  a  will  Bubscribed  and  attested  as  in  para- 
graphs 1  to  4,  in  accordance  with  which  the 
prior  will  was  executed.  Section  8014  provides 
against  the  revocation  or  alteration  of  an  at- 
tested will  except  by  one  similarly  attested,  save 
in  cases  not  pertinent  to  the  case  in  question. 
Held  that,  though  section  8030  provides  that 
probate  of  a  will  shall  be  conclusive  until  super- 
seded, reversed,  or  amended,  the  probate  of  the 
holographic  will  as  a  codicil  could  not  give  it 
effect  beyond  tbat  given  it  by  statute,  which 
gave  it  full  scoi>e  and  effect  except  that  it 
should  not  alter  or  revoke  the  attested  wilL 

2.  Deeds— Validity— Undub:  Influence. 

A  deed  by  a  sister  to  her  brother,  the  only 
relation  for  whom  she  seemed  to  have  no  affec- 
tion, made  by  her  when  64  years  of  age  and  in 
an  enfeebled  condition  of  health,  solely  to  avoid 
a  lawsuit  threatened  by  him  without  any  appro- 
priate ground  therefor,  and  for  practically  non^ 
lual  consideration,  cannot  be  sustained. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol. -16,  Daeds,  {  191.] 

3.  Same— Ratification. 

Recognition  in  a  holographic  will  of  the  ex- 
istence of  a  prior  deed  of  the  testatrix  obtained 
from  her  by  undue  Influence,  amountinp:  merely  to 
an  acknowledgment  tbat  she  had  been  forced  un- 
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Jn«tly  to  bay   peace  and  had   snrrendered   the 
property,  ia  not  a  ratification  of  the  deed. 

[Ed.  Note. — For  casea  in  point,  see  Cent  Dig. 
TOL  16,  Deeds,  {  207.] 

Api>eal  from  Woodruff  Chancery  Court; 
Edward  D.  Robertson,  Chancellor. 

Suit  by  Lynn  Parker  against  F.  P.  Hill  to 
recover  land  and  set  aside  a  conveyance. 
From  a  decree  in  favor  of  defendant,  plaintiff 
appeals.    Reversed. 

Campbell  &  Stevenson,  for  appellant  P. 
R.  Andrews  and  J.  F.  Summers,  for  appellee. 

HILL,  a  J.  T.  T.  Locke  died  In  October, 
1902.  He  left  Mary  E.  Locke  bis  widow.  She 
was  bis  second  wife,  and  there  were  no  chil- 
dren born  of  their  marriage;  but  they  had 
lived  together  for  26  years,  and  evidently 
were  an  affectl<»iate  couple.  Mrs.  Hill,  wife 
of  tlie  appellee,  was  the  daughter  of  Mr. 
Locke  by  his  flist  marriage,  and  his  only 
dilld.  Mr.  Locke  left  a  will  leaving  all  of 
his  property  to  his  wife  and  $10  to  his 
daughter.  This  will  was  made  some  three 
years  before  his  death,  and  was  duly  attest- 
ed; and  after  his  death  was  duly  probated 
In  November,  1902.  Mrs.  Locke  made  a  will 
In  April,  1803,  which  was  duly  attested  bo- 
tote  sabscribing  witnesses.  This  will  gave 
varlovus  legacies  and  remembrances  to  her 
brothers  and  sisters,  and  nieces  and  nephews, 
and  devised  to  her  nephew  Liynn  Parker  all 
of  the  real  estate  which  she  had  received  of 
her  bnsband,  T.  T.  Locke;  and  she  devised 
to  Iier  nephews  Fred  Parker  and  Lynn  Park- 
er, and  her  niece  Mary  Will  Parker,  jointly, 
'  all  of  the  real  and  personal  property,  except 
these  small  legacies  heretofore  mentioned  and 
except  that  left  her  by  Mr.  Locke,  which,  as 
stated,  she  devised  to  Lynn  Parker  individual- 
ly. Sbe  seems  to  have  had  a  considerable  es- 
tate aside  from  tbat  derived  from  Mr.  Locke. 
Snbseqnent  to  the  execution  of  tliis  will  by 
Mrs.  Locke,  and  within  a  year  of  the  proba- 
tion of  the  will  of  Mr.  Ix>cke,  Mr.  Hill  wrote 
Mrs.  Locke  a  letter  in  regard  to  making  a  con- 
test of  tbe  will  of  Mr.  liocke.  Mr.  HUl  was  a 
brother  of  Mrs.  Locke,  a  man  of  affairs  and 
considerable  estate ;  and  hl^  wife,  the  daugh- 
ter of  Mr.  Locke,  was  also  possessed  of  con- 
siderable means.  Mrs.  liOcke  was  at  this  time 
about  64  years  of  age,  and  in  feeble  health, 
and  went  to  Mountain  View  to  visit  a  sister 
there  In  the  hopes  that  the  change  would  be 
beneficial  to  her  health;  and  It  was  while  there 
she  received  this  letter  from  Mr.  HllL  Tbe 
letter  has  been  lost,  and  there  Is  a  conflict  as 
to  its  contents,  more  as  to  the  way  in  which 
it  was  stated  than  the  substance  of  It  She 
wrote  to  a  nephew's  wife  that  Hill  had  said 
in  tbat  letter,  if  she  would  renounce  tbe  will, 
saying  it  was  a  mistake,  or  sell  tbe  land  at  a 
nominal  price  to  his  wife,  all  would  be  well, 
bnt  tbat  if  not  his  wife  would  exhaust  every 
resoorce  to  set  It  aside.  Sbe  also  told  her 
relatives  ttut  he  said  in  that  letter  that 
she  had  better  settle  that  case  out  of  court; 
that  she  would  not  live  to  see  the  end  of  it, 
108  S.W.-14 


and  It  would  only  shorten  her  last  days  to 
fight  the  case  In  court,  and  that  his  wife  had 
thousands  of  dollars  to  back  the  case;  that 
be  had  consulted  a  lawyer,  and  had  found 
tbat  Mr.  Locke's  will  could  be  broken;  that 
when  the  will  was  made,  Mr.  Ijocke  had  been 
prompted  by  unfair  and  adverse  Influences. 
Mr.  Hill  does  not  admit  that  the  letter  con- 
tained all  of  these  things,  but  says  that  he 
wrote  her  that  sbe  was  old,  and  would  prob- 
ably not  live  to  see  the  end  of  the  litigation, 
and  appealed  to  her  sense  of  justice  and  rea- 
son, and  suggested  several  ways  of  settlement, 
and  awaited  her  reply.  Sbe  replied  that  sbe 
would  never  say  that  the  will  of  her  husband, 
leaving  to  her  this  tract  of  land  in  considera- 
tion of  26  years  of  faithful  service  as  his  wife, 
was  a  mistake,  and  that  she  would  not  make 
him  out  a  liar  by  telling  one  herself.  She  add- 
ed tiiat  Hill  might  not  live  to  see  the  end  of  the 
litigation  either.  Shortly  after  this  she  was 
visited  by  her  nephew  Kennedy.  Whether  he 
came  to  see  her  as  the  hired  emissary  of  Hill, 
or  whether  be  was  an  officious  Intermeddler, 
his  testimony  and  Hill's  differ.  Be  the  truth 
OS  it  may.  Hill  accepted  the  fruits  of  his 
negotiation,  and  obtained  from  Mrs.  Locke  a 
deed  to  himself  to  tbe  land  that  Locke  had 
devised  to  her,  and  which  she  had,  in  turn, 
devised  to  Lynn  Parker,  which  is  the  subject- 
matter  of  this  suit.  Kennedy  says  that  bis 
aunt,  when  he  found  her  at  Mountain  View, 
was  very  much  wrought  up  mentally,  and 
pretty  nearly  broken  down  physically.  He 
suggested  to  her  that  It  might  be  better  to 
settle  the  matter  without  a  lawsuit;  that  the 
suit  would  give  her  a  great  deal  of  trouble 
In  her  old  age,  and  there  was  a  bare  chance 
that  she  might  lose  It  all  in  the  end.  He 
called  her  attention  to  the  fact  that  HUl  was 
able  to  spend  as  much  as  the  property 
was  worth,  and  It  would  leave  her  in  bad 
shape,  and  be  thought  any  kind  of  a  settle- 
ment was  better  than  a  lawsuit.  She  stated 
to  him  tbat  she  was  getting  $400  annual  rent 
from  tbe  land,  and  he  told  her  he  would  at- 
tempt to  get  that  much  for  her  annually  dur- 
ing her  lifetime  If  she  would  convey  the  prop- 
erty to  Hill,  and  she  finally  agreed  to  do  so. 
Kennedy  went  to  Woodruff  county,  and  re- 
ported to  Hill  what  Mrs.  Locke  was  willing 
to  do,  and  be  and  Hill  then  fell  out  as  to 
whether  he  was  to  have  $500  for  having  in- 
duced best  to  consent  to  this  arrangement; 
and  Hill  sent  his  son  to  Mrs.  Locke  to  obtain 
the  deed,  and  subsequently  obtained  a  second 
deed  to  supply  a  defect  in  the  first  deed.  By 
this  deed  Mrs.  Locke  conveyed  to  Hill  all  the 
land  which  sbe  had  derived  through  her  bus- 
baud's  will  for  a  consideration  of  $300,  pay- 
able annually  during  her  natural  life,  on  tbe 
20th  of  December  each  year.  It  seems  that 
Kennedy  objected  to  the  deed  being  drawn  for 
$350  annually.  Instead  of  $400,  and  Hill  then 
gave  notes  for  $60  additional  so  as  to  make 
tbe  consideration  $400  per  year.  This  deed  In 
final  form  was  executed  September  8,  1903. 
Subsequent  thereto  Mrs.   Locke   wrote   a 
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holographic  will,  which  ehe  considered  a  codi- 
cil, and  which  has  l>een  treated  as  a  codicil 
to  her  attested  will.  This  holographic  will 
began  as  follows:  "Knowing  the  uncertainty 
of  life  and  the  certainty  of  death  and  being 
of  sound  mind,  I  write  this  my  last  will  and 
testament,  which  I.  want  my  executor  Will  T. 
Trice  to  nse  in  conjunction  with  a  former 
will  written  by  him,  and  which  be  now  holds, 
and  I  want  him  to  retain  until  my  life  is 
extinct,  not  allowing  any  one  to  handle  or 
read  it  without  a  written  permit  from  me  to 
him  during  life.  There  is  so  little  honor,  so 
much  fraud,  duplicity,  you  hardly  know  who 
to  trust."  Then  she  gives  many  bequests, 
legacies,  and  remembrances  to  relatives  and 
friends,  many  of  whom  she  speaks  of  in  terms 
of  great  affection.  The  will  shows  a  minute 
knowledge  of  all  of  her  affairs  and  property, 
and  her  affection  for  those  whom  she  bad 
remembered  in  her  former  will  was  evidently 
undiminished.  After  making  various  be- 
quests of  matters  immaterial  herein,  the  will 
then  proceeds:  "All  of  my  real  estate  I  be- 
queath to  Fred  Parker,  Lynn  Parker  and 
Mary  Will  Parker  Kyle,  to  be  equally  divided. 
The  W.  T.  Hill  place  is  mine.  I  have  a  deed 
and  mortgage,  also  note  on  same.  Not  one  dol- 
lar of  the  principal  has  ever  been  paid.  I  have 
lived  without  it,  others  can  do  the  same.  I 
want  him  to  live  upon  It  without  molestation 
until  called  away  by  a  higher  power,  just  as 
he  has,  by  keeping  up  the  place,  and  paying 
taxes  and  allowing  no  timber  to  be  cut  and 
wasted,  only  what  is  necessary  for  the  good 
of  the  place.  At  his  death  it  goes  to  Fred 
Parker,  Lynn  Parker  and  Mary  Will  Parker 
Kyle.  Every  foot  of  land  I  own.  Not  one 
foot  came  from  the  Locke  estate,  so  there 
will  be  no  one  on  the  other  side  to  put  in  a 
claim.  I  have  settled  all  that,  I  hope  amica- 
bly and  peacefully,  and  the  'hatchet  Is 
burled.'  I  owe  no  one  anything  but  good 
will,  and  a  heart  full  to  overflowing  to  my 
precious  Redeemer  who  has  piloted  me  safe 
thus  far."  Then  follows  another  bequest  to 
some  faithful  negroes.  This  will  was  dated 
the  26th  of  September,  1904.  Mrs.  Locke 
died  in  February,  1905.  It  Is  thus  seen  that 
she  does  not  devise  the  Locke  land  to. Lynn 
Parker  or  anyone  else,  but  recognizes  that  she 
had  parted  with  it.  There  is  no  question  but 
that  she  retained  full  possession  of  her  men- 
tal faculties  during  all  the  time  herein  re- 
ferred to.  She  seemed  to  be  a  woman  who 
affectionately  regarded  her  relatives,  and  who 
lived  a  quiet,  simple.  Christian  life,  and  was 
averse  to  strife  and  contention.  -She  was  not 
upon  the  same  affectionate  terms  with  her 
brother  Frank  Hill  that  she  was  with  other 
members  of  her  family,  but  always  maintained 
friendly  relations  with  him ;  but  the  warmth 
of  affection  which  she  exhibited  for  other 
near  relatives  seemed  to  be  absent  for  him. 
After  her  death  the  attested  will  was  probated 
and  the  holographic  will  was  probated  as  a 
codicil  thereto.  This  suit  Is  brought  by  Lynn 
Parker  to  recover  the  land  which  her  first 


will  devised  to  him.  Ignoring  the  holographic 
will,  to  wit,  the  land  which  Mr.  Lodce  gave 
to  her,  and  to  set  aside  the  conveyance  which 
she  made  to  the  land  to  her  brother  Mr.  Hill. 
He  lost  In  chancery  court,  and  has  appealed. 

The  will  of  Mrs.  Locke  under  which  Lynn 
Parker  claims  was  executed  in  accordance 
with  the  first  four  paragraphs  of  section 
8012,  KIrby's  Dig.  The  holographic  will, 
which  was  treated  as  a  codicil,  was  made 
pursuant  to  the  fifth  paragraph.  This  para- 
graph provides  that  no  such  holographic  will 
shall  be  pleaded  in  bar  of  a  will  subscribed 
and  attested  as  in  paragraphs  1  to  4,  and  sec- 
tion 8014  provides  against  the  revocation  or 
alteration  of  an  attested  will  except  by  one 
similarly  attested  save  In  cases  not  pertinent 
here.  Therefore  the  holographic  will  or  cod- 
icil of  Mrs.  Locke  did  not  revoke  the  attested 
will  leaving  to  Lynn  Parker  the  land  derived 
from  Mr.  Locke.  Appellee  argues  that  the 
codicil  having  been  duly  probated,  and  the 
Judgment  of  probate  not  having  been  appeal- 
ed from,  the  same  is  in  full  force,  and  not 
open  to  attack  by  Lynn  Parker  in  this  pro- 
ceeding, and  calls  attention  to  section  8030, 
Kirby's  Dig.,  which  provides  ttiat  no  will 
shall  be  received  in  evidence  until  it  has  been 
probated  and  its  prolwte  shall  be  conclusive 
until  superseded,  reversed,  or  amended.  The 
statute  gives  a  holographic  will  full  scope 
and  effect,  except  it  shall  not  alter  or  revoke 
an  attested  will.  The  probation  of  the  holo- 
graphic will  cannot  give  it  effect  beyond  that 
given  to  It  by  statute;  and  the  probation 
does  not  attempt  to  do  so,  but  merely  at- 
tempts to  give  it  the  full  force  and  effect 
which  the  law  gives  it.  Both  of  these  instru- 
ments show  upon  their  face  exactly  what 
they  are.  Their  prot>ation  shows  how  each 
was  executed.  The  court  has  properly  ad- 
mitted each  of  them  to  probate.  They  stand 
together  so  far  as  the  law  permits  them  to 
stand  together.  The  probation  of  the  holo- 
graphic will  cannot  make  it  override  the  stat- 
ute, but  merely  makes  it  conclusive  of  what 
It  la  until  it  is  superseded,  reversed,  or 
amended  by  appeal  or  other  judicial  proceed- 
ing. The  case  must  be  considered  on  Its  mer- 
its, for  Parker  Is  in  an  attitude  to  question 
the  effect  of  the  holographic  will  and  Mrs. 
Locke's  deed  to  Hill. 

There  was  considerable  evidence  adduced 
as  to  the  execution  of  the  deed  to  Hill  by 
Mrs.  Locke  and  the  reasons  therefor,  only  a 
brief  outline  of  which  has  heretofore  been 
given ;  and  it  would  serve  no  useful  purpose 
to  set  it  forth  and  review  it  In  full.  Her  con- 
dition at  the  time  she  was  induced  to  agree 
to  this  conveyance  as  described  by  Kennedy 
was  that  of  one  having  absolute  control  of 
her  affairs,  but  "torn  up  mentally  and  broken 
down  physically."  And  yet,  as  emissary  of 
his  uncle,  her  brother,  he  threatened  her  with 
the  dire  effects  of  a  lawsuit  which  would  de- 
stroy her  peace  of  mind  and  likely  shorten 
her  life;  and  working  thus  upon  her  fears, 
easily  aroused  in  this  condition,  he  persuaded 
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her  to  agree  to  deed  the  land  to  Hill,  al- 
tliongh  sbe  had  theretofore  refused  to  do  so. 
The  nominal  consideration  for  the  deed  waa 
the  payment  to  her  for  life  of  $400;  but  the 
land  was  bringing  her  that  much  or  more 
each  year,  and  hence  there  was  practically 
no  moneyed  consideration  for  the  conveyance. 
There  la  undisputed  evidence  that  Mrs.  Locke 
devised  this  land  to  I^nn  Parker  because  Mr. 
Locke  wanted  him  to  have  It  This  was  a 
natural  explanation  of  why  the  land  was  de- 
vised to  him  Instead  of  Jointly  to  her  other 
niece  and  n^hew.  This  plan  was  changed, 
not  from  changed  affection  or  desire  to  carry 
it  out,  but  solely  to  avoid  the  lawsuit  with 
her  brother's  wife  over  It;  and  It  Is  then 
conveyed  to  her  brother,  the  only  relation  she 
has  for  whom  she  seemed  to  have  no  affec- 
tion. Can  a  deed  made  under  these  circum- 
stances be  sustained  In  a  court  of  conscience, 
notwithstanding  a  will  made  a  year  later  rec- 
ognized It  as  existing?  Mr.  Justice  Eakln, 
speaking  for  the  court  In  Million  and  Wife  v. 
Taylor,  38  Ark.  428,  said :  "It  is  true  that  all 
persons  are  bound  by  their  contracts,  intelli- 
gently made,  however  Improvident  they  may 
be.  If  they  deal  at  arm's  length  as  strangers, 
under  no  obligations  of  protection  or  confi- 
dence. And  it  is  generally  true  that  the 
mere  relation  of  brother  and  sister  does  not 
impose  that  confidence  of  Itself.  Ordinarily 
about  ordinary  matters.  If  there  be  nothing 
In  the  circumstances  showing  dependence  and 
trust  on  one  hand  and  the  assumed  duty  of 
protection  and  counsel  on  the  other,  equity 
will  not  compel  a  brother  to  treat  a  sister 
with  more  tenderness  than  other  women. 
These  things  belong  to  the  Imperfect  duties, 
which  even  equity  caimot  undertake  to  en- 
force. Xet,  conceding  that  this  relation  dif- 
fers generally  in  Its  confidential  nature  from 
that  between  parent  and  child,  guardian  and 
ward,  attorney  and  client,  principal  and 
agent,  it  has  been  held  to  assume  a  confiden- 
tial character,  not  only  as  to  brother  and  sis- 
ter, but  between  any  near  relatives,  dealing 
with  regard  to  Inheritance,  or  distributive 
shares  of.  estates,  coming  to  them  Jointly. 
There  are  many  authorities  exacting  under 
such  circumstances  uberrima  fides,  with  the 
duty  of  full  disclosure  of  everything  affecting 
value,  and  each  other's  Interest  In  the  sub- 
ject-matter." 

It  Is  argued  with  some  force  that  there 
waa  no  confidential  relation  existing  here  be- 
tween the  brother  and  sister,  as  their  feelings 
were  not  as  cordial  as  those  of  a  brother  and 
sister  should  have  been,  and  that  confidence 
was  not  r^Msed  In  him.  The  utmost  that 
these  facts  would  do  would  be  to  lessen  the 
!>cmtlny  with  which  the  courts  would  view  a 
transaction  between  brother  and  sister  who 
otherwise  were  standing  in  unequal  positions, 
but  would  not  change  the  principle  involved. 
Certainly  it  was  Incumbent  upon  this  brother 
to  make  a  full  disclosure  to  his  aged  and 
feeble  sister  of  the  respective  rights  which 


she  and  which  bis  wife  bad  to  the  property  in 
controversy  before  he  could  make  this  pur- 
chase. Instead  of  this,  with  veiled  threats 
and  insinuations,  he  makes  It  plain  that  he 
is  going  to  harass  her  remaining  years  with 
a  lawsuit  The  evidence  is  undisputed  that 
Mr.  Locke  was  up  to  the  time  of  his  death, 
three  years  after  he  made  the  will,  a  man  in 
the  full  possession  of  his  mental  forces,  and 
to  whose  sanity  no  question  has  ever  been 
raised.  It  Is  unreasonable  to  suppose  that 
there  could  be  any  question  of  undue  Influ- 
ence In  a  man  devising  to  his  wife  who,  for 
more  than  a  quarter  of  a  century,  had  been 
his  affectionate  helpmate,  what  property  he 
possessed  when  his  only  child  was  in  easy 
circumstances  and  married  to  a  man  of 
means.  The  will  was  in  proper  form,  and 
there  is  absolutely  no  evidence  in  this  record 
whatsoever  of  any  ground  of  contest  and 
therefore  the  court  must  take  it  that  this 
asserted  claim  of  Mr.  Hill's  wife  to  the  prop- 
erty her  father  devised  to  her  stepmother  was 
a  groundless  claim,  asserted  for  the  sole  pur- 
pose of  working  upon  her  fears,  and  causing 
her  to  surrender  this  property,  rather  than 
have  her  remaining  years  darkened  with  dis- 
cord and  worn  with  strife  and  .her  substance 
wasted  In  defending  an  unjust  lawsuit  Mr. 
Pomeroy  says :  "Where  there  is  no  coercion 
amounting  to  duress,  but  a  transaction  is 
the  result  of  a  moral,  social,  or  domestic 
force  exerted  uppn  a  party,  controlling  the 
free  action  of  his  will  and  preventing  any 
true  consent,  equity  may  relieve  against  the 
transaction  on  the  ground  of  undue  Influence, 
even  though  there  may  be  no  invalidity  at 
law.  *  *  •  The  doctrine  of  equity  con- 
cerning undue  influence  is  very  broad,  and  is 
based  upon  principles  of  the  highest  morality. 
It  reaches  every  case,  and  grants  relief 
'where  influence  is  acquired  and  abused,  or 
where  confidence  is  reposed  and  betrayed.' 
It  Is  specially  active  and  searching  in  dealing 
with  gifts,  but  Is  applied,  when  necessary,  to 
conveyances,  contracts  executory  and  execut- 
ed, and  wills."  2  Pomeroy  on  Equity  Juris- 
prudence (3d  Ed.)  {  931.  The  court  is  of  opin- 
ion that  the  deed  of  Mrs.  Locke  to  Mr.  Hill 
was  not  made  of  her  own  free  will,  but  was 
the  result  of  "a  moral,  social,  and  domestic 
force"  exerted  against  her  in  her  enfeebled 
condition  which  controlled  her  free  action 
and  prevented  her  true  consent. 

It  Is  Insisted  that,  even  if  the  holographic 
codicil  cannot  be  sustained,  yet  it  was  a  rat- 
ification of  the  deed.  But  the  codicil  Itself 
and  the  evidence  shows  that  it  was  not  a  vol- 
untary ratification  of  It  but  rather  that  Mrs. 
Locke  acknowledged  that  she  had  been  forced 
unjustly  to  buy  peace,  and  such  was  evident- 
ly the  fact  She  did  not  ratify  It,  but  recog- 
nized that  she  had  surrendered ;  and  the 
court  is  satisfied  that  It  was  not  a  voluntary, 
but  a  coerced,  surrender. 

Reversed  and  remanded,  with  directions 
to  enter  a  decree  in  conformity  herewith. 
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PHILLIPS  COUNTT  t.  JACKSON. 

(Supreme  Court  of  Arkansas.    Feb.  24,  1908.) 

DiBTBICT      AND       PBOSECXmNO      ATTOBNBYa— 

Fees— Statutobt  Pbovisionb. 

Kirbr's  Dig.  {  6388,  authorizes  deputy 
prosecuting  attorneys  to  file  informations  before 
justices  for  certain  offenses.  Section  6389  re- 
quires the  deputy  to  prosecute  such  accused  per- 
sons who  plead  not  guilty  and  demand  trial, 
and  allows  him  the  fee  allowed  in  similar  cases  in 
the  circuit  court.  Section  6390  requires  the  jus- 
tice to  cause  the  prosecuting  attorney  or  his 
deputy  to  be  notified  where  a  defendant,  charged 
by  affidavit  or  otherwise  with  any  offense  men- 
tioned in  section  6388,  pleads  not  guilty  and  se- 
cures an  attorney,  and  provides  that  the  prose- 
cuting attorney  shall  prosecute  in  behalf  of  the 
state,  and  on  conviction  shall  be  allowed  a 
fee ;  but  it  fnrthei*  provides  that  no  prosecut- 
ing attorney  or  bis  deputy  shall  receive  any  fee 
unless  be  personally  appears  and  prosecutes. 
Held,  that  a  deputy  prosecuting  attorney  filing 
an  information  under  section  6388  is  not  entitled 
to  a  fee  for  conviction  where  the  accused  pleads 
guilty. 

Appeal  from  Circuit  Court,  PbllUps  Coun- 
ty ;  Hance  N.  Button,  Judge. 

Action  by  J.  M.  Jackson  against  Phillips 
county  for  alleged  statutory  attorney's  fee. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Reversed  and  remanded. 

R.  W.  Nichols  and  Jno.  I.  Moore,  for  appel- 
lant   Bevens  &  Mundt,  for  appellee. 

McCULLOCH,  J.  The  point  involved  In 
this  appeal  Is  whether  or  not  a  deputy  pros- 
ecuting attorney  is  entitled  to  a  fee  for  con- 
viction in  a  criminal  case  before  a  Justice  of 
the  peace  where  he  filed  an  information  and 
a  warrant  of  arrest  was  Issued  thereon  and 
conviction  followed,  upon  a  plea  of  guilty. 
That  officer  filed  the  Information  In  this  case 
and  appeared  in  the  prosecution,  but  there 
was  no  trial,  for  the  reason  that  the  defend- 
ant entered  a  plea  of  guilty. 

Section  6388,  Klrby's  Dig.,  authorizes  depu- 
ty prosecuting  attorneys  to  file  Informations 
before  Justices  of  the  peace  charging  persons 
with  the  offenses  of  carrying  weapons  unlaw- 
fully, the  unlawful  sale  of  or  being  inter- 
ested in  the  sale  of  intoxicating  liquors,  viola- 
tion of  the  blind  tiger  act,  or  gambling.  The 
two  succeeding  sections  of  the  statute  are  as 
follows: 

"Sec.  6389.  Whenever  any  person  shall 
have  been  arrested  under  a  warrant  issued  in 
accordance  with  the  preceding  section,  and 
shall  plead  not  guilty  and  demand  a  trial  on 
the  charge  therein,  it  shall  be  the  duty  of  the 
deputy  prosecuting  attorney  to  attend  and 
prosecute  such  charge  on  behalf  of  the  state, 
and  in  the  event  of  a  conviction  he  shall  be 
allowed  the  same  fees  as  are  now  allowed  In 
similar  cases  In  the  circuit  court 

"Sec.  6390.  In  any  criminal  action  pend- 
ing  before  any  Justice's  court  where  the  de- 
fendant is  charged  with  any  offense  men- 
tioned in  sec.  6388  by  affidavit  or  otherwise, 
and  shall  plead  not  guilty,  and  shall  secure 
the  services  of  an  attorney  to  represent  him 
on  the  trial,  It  shall  be  the  duty  of  the  Justice 


to  cause  the  prosecuting  attorney,  or  deputy 
for  such  county,  to  be  notified  of  the  nature 
of  the  charge,  and  the  time  and  place  of  the 
trial,  and  such  prosecuting  attorney  shall 
attend  and  prosecute  In  behalf  of  the  state, 
and  in  case  of  conviction  shall  be  allowed 
the  same  fee  as  is  now  allowed  for  rimllar 
cases  in  the  circuit  court  And  no  prosecut- 
ing attorney  or  hta  deputy  shall  receive  any 
fee  unless  he  personally  appears  and  prose- 
cutes in  the  case,  nor  shall  any  court  tax  any 
fee  where  such  officer  does  not  appear  and 
personally  prosecute." 

The  concluding  paragraph  of  section  6390, 
providing  that  no  prosecuting  attorney  or 
his  deputy  shall  receive  any  fee  nnleas  they 
personally  appear  and  prosecute  In  a  case, 
manifestly  applies  to  both  of  the  two  sections 
Jnst  quoted;  and  In  no  case  can  either  of 
those  officers  receive  a  fee  In  a  Justice  court 
unless  he  personally  appears  and  prosecutes. 
Whenever  the  warrant  is  Issued  upon  in- 
formation filed  by  the  deputy  prosecuting 
attorney,  and  the  defendant  pleads  not 
guilty  and  demands  trial,  it  Is  the  duty  ot 
that  officer  to  attend  and  prosecute,  and  in 
no  other  erent  There  is  nothing  in  the 
statute  which  requires  him  to  attend  and 
prosecute  unless  a  plea  of  not  guilty  Is  en- 
tered, and  demand  is  made  for  trial. 

There  is  a  distinction  between  the  two 
sections  quoted,  in  this :  That  in  any  prosecu- 
tion before  a  Justice  of  the  peace  for  the 
offenses  named,  whether  on  information  fil* 
ed  by  the  deputy  prosecuting  attorney  or 
not  If  the  defendant  pleads  not  guilty,  and 
secures  the  services  of  an  attorney  to  rep- 
resent him  in  the  trial,  then  It  is  made  the 
duty  of  the  Justice  of  the  peace  to  cause  the 
prosecuting  attorney  or  bis  deputy  to  be 
notified,  and  that  officer  is  required  to  attend 
and  prosecute.  It  follows  that  under  the 
last-named  section  he  has  no  right  to  prose- 
cute and  receive  a  fee  unless  the  defendant 
procures  coimsel  and  demands  trial;  but 
under  section  6389,  where  the  prosecution 
is  based  upon  the  Information  filed  by  the 
deputy  prosecuting  attorney,  it  Is  his  duty  to 
attend  and  prosecute  where  a  plea  of  not 
guilty  is  entered  and  demand  Is  made  for 
trial,  whether  the  defendant  procures  conn- 
sel  or  not;  and  In  the  event  of  conviction 
under  those  circumstances  the  officer  Is  en- 
titled to  a  fee.  The  right  to  charge  a  fee 
must  be  found  In  the  strict  letter  of  the  stat- 
ute, otherwise  It  does  not  exist  If  a  deputy 
prosecuting  attorney  is  entitled  to  a  fee  at 
all,  it  must  be  under  authority  of  section  6389. 
That  section,  however,  only  authorizes  a  fee 
where  the  prosecution  is  based  upon  an  in- 
formation filed  by  the  deputy  prosecuting 
attorney,  and  where  the  accused  has  entered 
a  plea  of  not  guilty  and  demanded  a  trial  on 
the  charges.  In  that  event  only,  la  the  officer 
required  to  attend  and  prosecute;  and  In 
that  event  only,  where  conviction  f<rilows 
is  he  entitled  to  a  fee.  The  statute  prohibits 
him  from  receiving  a  fee  unless  he  appears 
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BDd  prosecntee;  and  be  cannot  appear  and 
prosecute  In  a  case  where  the  statute  does 
not  require  or  authorize  him  to  do  so.  If 
he  appears  and  prosecutes  under  any  other 
clremnstances  he  Is  a  volunteer,  and  la  not 
entitled  to  a  tee.  Fees  chargeable  against 
a  county  or  against  a  defendant  in  a  crim- 
inal proeecution  must  be  clearly  authorized 
by  law.  The  right  to  charge  fees  cannot  be 
taken  by  Implication,  but  must  be  clearly 
expressed  la  the  law.  Logan  Co.  v.  Trimm,  57 
Ark.  487,  22  S.  W.  164;  Craighead  Co.  v. 
Cross  Co.,  50  Ark.  431,  8  S.  W.  183. 

It  appears  from  the  statute  quoted  that 
the  Legislature  did  not  Intend  to  allow  the 
deputy  prosecuting  attorney  a  fee  in  any  case 
where  the  only  service  performed  1b  the  fil- 
ing of  Information ;  bat  the  fee  is  based  up- 
on the  performance  of  a  more  substantial 
eervlce  in  prosecuting  a  defendant  who  la 
resisting  conviction.  The  exclusion  of  com- 
pensation for  that  service  may  seem  harsh 
and  arbitraiy;  but  with  that  we  have  noth- 
ing to  do.  We  must  take  the  law  as  we  find 
it  enacted  by  the  lawmaking  power. 

Reversed  and  remanded. 


AMERICAN  INS.  CO.  v.  HORNBARQER 

&  HARRIS. 

(Supreme  Conrt  of  Arkansas.     Feb.  17,  1908.)' 

1.  IHSUEANCE— FiBE  INSUBANCE— CONSTRUC- 
TION OF  Policy— Suspension  of  LiABiLrrT 
—Nonpayment  of  Prekiuu. 

A  fire  insurance  policy,  as  well  as  each  note 
given  for  the  premiam,  provided  that  if  a  note 
was  not  paid  at  maturity  the  whole  amount  of 
premiam  shoald  be  considered  as  earned,  and 
the  contract  nnll  and  void  as  Iodk  as  tbe  note 
remained  overdue  and  unpaid.  Held,  that  the 
operation  of  the  policy  was  suspended  durine  the 
time  the  notes  or  either  of  them  remained  over- 
due and  nnpaid,  and  the  insurer  was  relieved 
from  liability  for  loss  occurring  during  tbe  con- 
tinnance  of  the  default. 

fEJd.  Note. — For  cases  in  point,  see  Cent.  DIk. 
vol.  28,  Insurance,  i  897.] 

2.  Same— Waiver  of  Fobfeiture— Powers  of 
Agent— Extension  of  Time  foe  Payment 
OF  Premium. 

Where  a  policy  of  fire  insurance  according 
to  its  terms  had  become  null  and  void  at  the 
time  tbe  loss  occnrred,  because  notes  given  for 
tbe  premium  bad  not  been  paid,  in  order  to  re- 
cover thereon,  on  the  ground  that  the  insurer's 
•cent  bad  extended  tbe  time  for  the  payment  of 
tne  tmlance  due  on  the  notes  and  had  thus  contin- 
ued the  policy  in  force,  the  insured  must  show  not 
only  that  the  person  mailing  the  extension  was 
tbe  insurer's  agent,  but  that  the  continuing  of 
the  policy  in  force  was  within  the  real  or  ap- 
parent scope  of  his  anthority. 

[Ed.  Note.— For  cases  in  iK>int,  see  Cent.  Dig. 
vol.  28,  Insurance,  |  915.] 

8.  Same. 

'Authority  to  solicit  insurance,  receive  and 
write  applications,  forward  them  to  the  insurer's 
general  office,  receive  and  deliver  policies,  and 
collect  premiums,  would  not  empower  an  insur- 
ance agent  to  continue  in  force  a  policy  which 
by  its  terms  had  liecome  null  and  void  because  of 
ooni>8yment  of  premium  notes  when  due.  nor 
to  waive  proof  of  loss  within  the  time  and  man- 
ner prescribed  by  the  policy. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TM.  28,  Insurance,  S  916.] 


4.  Same  —   Contbaot  —   Construotioh   — 
Pbopebty  Covered. 

An  insured,  under  a  policy  insuring  horses, 
males,  hay,  wagons,  buggies,  harness,  and  corn 
in  a  certain  bam,  cannot  recover  for  damages  to 
saddles,  nor  for  the  loss  of  lap  robes  or  whips, 
nor  for  the  use  of  a  horse,  nor  for  the  loss  of 
business  and  its  profits. 

5.  EvinENCB— Competency— Effobts  to  Oom- 

FBOUISE. 

In  an  action  on  a  policy  of  insurance,  evi- 
dence of  what  the  insurer  had  said  and  done  in 
an  effort  to  compromise  is  inadmissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  I  745.] 

Appeal  from  Circuit  Court,  Pope  Connty; 
Hugh  Basham,  Judge. 

Action  by  Mack  Hombarger  and  another, 
partners  under  the  firm  name  of  Hombarger 
&  Harris,  against  the  American  Insurance 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed  and  remanded 
for  new  trial. 

J.  W.  ft  M.  House,  for  appellant  Brooks, 
Hays  &  Martin,  for  appellee. 

BATTLE,  J.  On  the  28th  of  May,  1906, 
Mack  Hombarger  and  B.  F.  Harris,  partners 
under  the  firm  name  of  Hombarger  &  Harris, 
commenced  an  action  at  law  against  the 
American  Insurance  Company,  of  Little  Rock, 
Ark.  They  alleged  in  their  complaint  that 
the  defendant  "on  the  first  of  September, 
1905,  in  consideration  of  the  sum  of  $90,  by 
Its  policy  of  Insurance  insured  plaintiffs,  for 
a  term  of  one  year,  against  loss  or  damage 
by  fire  or  lightning.  In  an  amount  not  exceed- 
ing $3,000,  upon  the  following  property,  In 
the  following  amounts,  while  contained  in  the 
brick  bam  with  iron  roof,  situated  on  the 
southeast  comer  of  Russell  and  Jefferson 
streets,  in  the  town  of  Rnssellville,  Pope 
county,  Arkansas,  to  wit:  $1,500  on  40  head 
of  horses  and  mules;  $100  on  hay  In  barn; 
$1,250  on  wagons,  buggies,  and  harness  in 
bam  or  shed;  and  $150  on  com  In  bam. 
That  on  January  15,  1906,  a  fire  broke  out  in 
the  city  of  Russellville  on  Jefferson  street. 
and  spread  rapidly  over  every  part  of  said 
city  and  to  the  place  of  business  and  property 
of  this  plaintiff,  and  the  danger  therefrom 
being  so  apparent  and  real,  and  it  being  tbe 
duty  of  defendant  under  the  terms  of  said 
policy  for  the  protection  of  defendant  to  re- 
move said  property  to  a  place  of  safety,  they 
did  so  remove  the  same,  and  were  damaged 
by  said  removal  in  the  snm  of  $231.00.  That 
defendant  bad  notice  of  said  fire  under  said 
policy;  .and  that  the  plaintiffs  had  perform- 
ed all  conditions  on  their  part,  as  they  were 
required  to  do  under  said  policy." 

They  asked  for  Judgment  for  $231,  and  12 
per  cent  on  the  amount  of  their  loss,  and  for 
attorney's  fees. 

Tbe  defendant  answered,  and  admitted 
"that  on  the  first  day  of  September,  1906,  In 
consideration  of  the  sum  of  $90.00,  the  de- 
fendant company  Issued  a  policy  of  Insur- 
ance No.  2,595  Insuring  the  plaintiffs  against 
loss  or  damage  by  fire  and  lightning  for  a 
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term  of  one  year  In  an  amount  not  exceed- 
ing three  thousand  ($3,000.00)  dollars  upon 
the  property  mentioned  In  the  complaint,  but 
it  denied  that  said  $90.00  premium  was  paid 
in  cash  or  paid  at  ail,  bat  to  the  contrary  It 
stated  that  $10.00  of  said  $90.00  of  premium 
was  paid  cash,  the  balance  was  to  be  paid 
In  two  notes  of  $40.00  each,  one  due  and  pay- 
able on  the  Ist  day  of  October,  1905,  and  the 
other  on  the  Ist  day  of  November,  1905; 
that,  at  the  time  of  the  fire  or  loss  complain- 
ed of,  there  was  $20.00  past  due  on  the  note 
which  was  due  and  payable  on  the  1st  day  of 
October,  1905,  and  the  entire  note  of  $40.00 
due  and  payable  on  the  Ist  day  of  November, 
1905,  was  past  due  and  unpaid ;  that  on  each 
of  said  notes  as  well  as  In  the  policy,  there 
is  the  following  clause :  'If  paid  at  or  before 
maturity,  all  Interest  waived,  said  amount 
being  for  cash  premium  on  my  Insurance  this 
day  applied  for;  and  It  Is  further  agreed 
that.  If  this  note  is  not  paid  at  maturity,  the 
whole  amount  of  premium  on  said  Insurance 
shall  be  considered  as  earned,  and  the  con- 
tract null  and  void  so  long  as  this  note  re- 
mains overdue  and  unpaid;'  that  said  notes 
and  policy  here  referred  to  are  made  a  part 
of  this  answer;  that  by  reason  of  the  fact 
that  said  notes  were  due  and  unpaid  at  the 
time  of  the  alleged  loss  said  policy  was  null 
and  void." 

Defendant  "further  stated  that  plaintiflFs 
failed  to  make  proof  of  loss  as  required  un- 
der the  policy,  In  that,  under  the  policy,  they 
were  required  to  make  a  detailed  statement, 
showing  the  amount  of  loss  or  damage,  etc., 
which  they  had  sustained,  within  thirty  days ; 
that  DO  proof  of  loss  of  any  character  what- 
ever was  made  to  this  defendant  of  any  loss 
or  damage  occasioned  by  fire ;  that  by  reason 
of  the  failure  to  make  said  proof  of  loss  the 
policy  became  null  and  void." 

Defendant  denied  that  plalntlfTs  lost  $231 
by  reason  of  the  fire,  and  that  it  Is  indebted 
to  them  in  any  sum  whatever. 

The  facts  as  shown  by  jtbe  evidence  are  In 
part,  as  follows:  Ten  dollars  of  the  $90  to 
be  paid  as  premium  were  paid  at  the  time  the 
policy  of  insurance  was  executed.  Two  notes 
for  $40  each  were  executed  by  plaintiffs  for 
the  remainder;  one  due  and  payable  on  the 
1st  day  of  October,  1905,  and  the  other  on  the 
Ist  day  of  November,  1905.  The  notes  con- 
tained the  following  clause:  "If  paid  at  or 
before  maturity,  all  Interest  waived,  said 
amount  being  for  cash  premium  on  my  Insur- 
ance this  day  applied  for,  and  It  Is  further 
agreed  that  if  this  note  is  not  paid  at  ma- 
turity, the  whole  amount  of  premium  on  said 
insurance  shall  be  considered  earned,  and  the 
contract  shall  be  null  and  void  as  long  as 
this  note  remains  overdue  and  unpaid." 

The  policy  contained  the  following  clauses : 

"When  a  promissory  note  is  given  by  the 
Insured,  for  the  premium  charged  for  this 
policy,  or  any  part  thereof,  It  shall  be  con- 
sidered payment,  provided  such  note  Is  paid 
at  or  before  maturity,  but  It  Is  expressly  un- 


derstood and  agreed  by  and  between  the  par- 
ties hereto,  that  should  any  loss  or  damage 
occur  to  the  property  herein  mentioned,  and 
the  note  given  for  the  premium,  or  any  part 
thereof,  remain  past  due  and  unpaid,  in 
whole  or  in  part  at  the  time  of  such  loss  or 
damage,  then  this  policy  shall  be  null  and 
void.  It  Is  expressly  stipulated  and  agreed 
Out  any  attempt  by  the  said  American  In- 
surance Company  to  collect  such  promissory 
note,  whether  by  legal  proceedings  or  other- 
wise, shall  not  be  deemed  a  waiver  by  said 
company  of  any  condition  of  this  policy. 

"If  fire  occur,  the  insured  shall  give  Im- 
mediate notice  of  any  loss  thereby  in  writ- 
ing to  this  company;  protect  the  property 
from  further  damage,  forthwith  separate  the 
damaged  and  undamaged  personal  property, 
put  it  in  the  best  possible  order,  make  a  com- 
plete Inventory  of  the  same,  stating  the  quan- 
tity and  cost  of  each  article  and  the  amount 
claimed  thereon;  and,  within  thirty  days 
after  the  fire,  unless  such  time  is  extended  In 
writing  by  this  company,  shall  render  a  state- 
ment to  this  company,  signed  and  sworn  to  by 
said  insured,  stating  the  knowledge  and  be- 
lief of  the  insured  as  to  the  time  and  origin 
of  the  fire;  the  Interest  of  the  Insured  and 
all  others  in  the  property ;  the  cash  value  of 
each  Item  thereof,  and  the  amount  of  loss 
thereon;    all  incumbrances  thereon,  etc." 

A  fire  occurred  In  the  town  of  Kussellvllle 
on  the  15th  of  January,  lOOG,  destroying  a 
large  part  of  the  business  portion  of  thu 
town.  The  fiames  approached  so  close  to  the 
place  of  business,  where  the  property  Insured 
at  the  time  was,  as  to  make  it  necessary  to 
move  it  to  places  of  safety.  In  doing  so 
plalntUTs  were  damaged. 

M.  H.  Garden  and  J.  F.  Monday  were 
agents  of  the  defendant  at  Russellvllle.  The 
evidence  does  not  show  what  they  were  au- 
thorized to  do,  except  they  had  one  of  the 
premium  notes  for  collection. 

All  the  premium  notes  were  due  ttefore  the 
fire  occurred,  and  at  least  a  part  of  one  was 
not  paid  until  after  the  fire. 

Harris,  one  of  the  plalntUFs,  testified  as 
follows:  "The  last  note  Mr.  Garden  present- 
ed to  me  myself  and  I  paid  $20  on  It  I  ask- 
ed Mr.  Garden  to  extend  the  time  of  pay- 
ment, and  he  agreed  to  an  extension  of  time. 
During  the  time  the  last  twenty  was  unpaid 
the  fire  occurred.  After  the  fire  Mr.  Garden 
came  up  by  the  People's  Bank  and  said  there 
was  $20.80  due  on  that  note,  and  asked  me 
If  we  had  made  out  our  claims  and  sent 
them  in,  and  he  said  It  would  be  a  good  idea 
for  me  to  pay  that  and  I  paid  it  that  day." 

And,  over  the  objection  of  the  defendant, 
testified  further  as  follows:  "I  went  to  the 
local  agent,  Mr.  Garden,  and  asked  him  for 
blank  proof  of  loss  and  he  said  he  did  not 
have  any.  I  made  out  a  list  of  the  damages, 
and  said,  'Will  that  be  sufficient?'  and  he 
said,  'I  think  so.'  I  don't  know  whether  the 
company  received  it  or  not  Mr.  Garden  told 
me  the  company  received  It"    ▲  copy  of  the 


Digitized  by 


Google 


AzkJ 


AMERICAN  INS.  CO.  t.  HORNBAROEB  A  HARRIS. 


21S 


proof  80  made  out  was  read  as  evidence^  over 
tbe  obJectiOD  of  the  defendant  It  is  aa  fol- 
tows: 

RuwellvUle.  Ark.  Jan.  IS,  1906. 

In  Account  with  Mack  Hornbarger. 
Livery,  Feed  and  Sale  Stable. 

Moying  oot  $  50  00 

Replacing  in  bam 60  00 

fathering  ap  horses 20  00 

Damage  to  buggies 18  00 

Damage  to  harness  and  saddles 13  00 

Ixies,  five  lap  robes 15  00 

I>08<<  of  whips 2  50 

iSed  and  going  after  one  horse 5  00 

Out  of  OM  of  same  horse  eight  days. . .  6  00 

Out  of  business  two  days 5000 


$231  00 


It  was  not  sworn  to,  and  was  not  otherwise 
In  conformity  to  the  policy. 

Evidence  was  adduced,  over  the  objection 
of  the  defendant,  to  show  what  was  said  and 
-done  in  an  eilort  to  compromise. 

The  court  instructed  the  Jury,  over  objeo- 
tlons  of  defendant,  as  follows: 

"(3)  If  you  find  from  the  testimony  that 
any  part  of  the  premium  was  due  and  unpaid 
at  the  time  of  such  flre,  but  that  previous 
thereto  the  duly  authorized  agent  of  the  said 
company  called  on  the  Insured  for  payment, 
and  by  agreement  had  at  the  time  by  and  be- 
tween such  agent  and  the  plaintiff,  that  the 
payment  of  said  note  or  premium  or  any  part 
thereof  should  be  extended  for  a  short  time, 
and  that  during  tbat  time  the  loss  occurred, 
then  the  defendant  could  not  claim  a  forfei- 
ture of  said  policy,  and  on  this  issue,  you 
win  find  for  the  plaintiff. 

"(4)  If  you  find  from  the  testimony  that  at 
the  time  of  the  loss  mentioned  In  plaintiff's 
complaint  there  was  due  and  unpaid  a  note, 
or  any  part  thereof,  given  for  the  premium 
«Iiarged  for  the  insurance  policy,  then  your 
verdict  will  be  for  the  defendant ;  unless  you 
should  further  find  that  the  defendant  by 
its  agent  having  at  the  time  such  note  for 
collection  agreed  to  extend  the  time  of  pay- 
ment of  such  amount  for  a  short  time,  and 
that  during  such  time  said  loss  occurred,  and 
that  sliortly  thereafter  the  said  agent  call- 
ed on  the  plaintiffs  for  such  balance  and  that 
the  same  was  paid,  then  your  verdict  will  be 
for  the  plaintiff  on  this  issue. 

"(5)  The  Jury  are  Instructed  that,  although 
the  notice  of  loss  must  be  given  by  the  plain- 
tiff to  defendant  Insurance  company  as  re- 
quired, yet  the  defendant  Insurance  company 
may  waive  any  delinquency  on  the  part  of 
tlie  Insured  as  to  the  form  of  notice  in  this 
respect  And  such  waiver  may  be  Inferred 
from  any  conduct  on  the  part  of  the  insurers 
clearly  inconsistent  with  any  intention  to 
insist  upon  the  failure  to  give  such  notice  In 
the  form  provided  In  the  policy. 

"(6)  The  Jury  are  instructed  that  the  items 
sued  on  in  tliis  case  are  proper  under  the 
terms  of  the  policy  of  insurance,  except  as 
to  the  lap  robes  and  whips,  and  the  loss  or 
dfiTipg"  austalned  thereby,  If  you  find  there 


was  any  such  loss  or  damage,  was  the  loss 
by  flre  under  the  terms  of  the  policy;  and. 
In  determining  the  amount  of  such  loss,  you 
will  take  Into  consideration  all  the  testimony 
in  the  whole  case,  and  find  such  sum  as  you 
think  the  testimony  shows,  not  to  exceed, 
however,  the  sums  claimed  in  itemized  state- 
ment of  damages,  If  you  should  find  there 
was  any  damage." 

"(2m)  The  Jury  are  Instructed  that  there 
is  the  following  clause  In  the  notes  executed 
by  the  plaintiffs  to  the  defendant  for  the 
premium  on  the  policy  of  insurance  sued  on 
herein,  to  wit: 

"  'If  paid  at  or  before  maturity,  all  Interest 
waived.  Said  amount  being  for  cash  preml- 
Tun  on  my  insurance,  this  day  applied  for, 
and  it  Is  further  agreed  that  if  this  note  Is 
not  paid  at  maturity,  the  whole  amount  of 
premium  on  said  Insurance  shall  be  consider- 
ed earned,  and  the  contract  be  null  and  void, 
as  long  as  this  note  remains  overdue  and 
unpaid.'  And  If  you  believe  from  the  testi- 
mony that  at  the  time  of  the  alleged  loss  any 
of  the  notes  given  for  the  sold  premium  were 
not  paid,  you  must  find  for  the  defendant; 
imless  you  find  from  the  evidence  that  there 
had  been  an  extension  of  the  time  for  the 
payment  of  such  note  given  plaintiff  by  the 
defendant" 

The  Jury  returned  a  verdict  In  favor  of 
the  plaintiffs  for  $213.50.  Judgment  was  ren- 
dered accordingly,  and  the  defendant  ap- 
pealed. 

The  effect  of  so  much  of  the  policy  and  of 
the  notes  given  for  the  premium  as  provides 
that  the  policy  shall  t>e  void  during  the 
time  the  notes  for  the  premium,  or  any  part 
thereof,  shall  remain  unpaid  after  they  be- 
come due  and  payable  until  they  are  fully 
paid,  was  to  suspend  the  operation  of  the 
policy  during  the  time  the  notes,  or  either 
of  them,  remained  overdue  and  unpaid,  and 
to  relieve  the  Insurer  from  any  liability  for 
any  loss  which  n)ay  occur  during  the  con- 
tinuance of  the  default  Jefferson  Mutual 
Insurance  Company  v.  Murry,  74  Ark.  507, 
86  S.  yr.  813;  Fidelity  Mutual  Insurance 
Co.  v.  Bussell,  75  Ark.  25,  86  S.  W.  814. 

But  appellees  contend  tbat  the  exten- 
sion by  the  agent  of  the  time  for  the  payment 
of  the  balance  due  on  the  notes  continued 
the  policy  in  force.  But  there  Is  no  evidence 
that  he  had  any  authority  to  continue  the 
policy  in  force,  and,  before  any  act  of  his 
could  have  that  effect,  it  was  necessary  for 
appellees  to  show,  not  only  that  he  was 
agent  of  appellant,  but  tliat  the  continuance 
of  the  policy  In  force  was  within  the  real  or 
apparent  scope  of  his  authority.  American 
Insurance  Co.  v.  Hampton,  54  Ark.  75,  14  S. 
W.  1092.  The  authority  to  solicit  Insurance, 
receive  and  write  applications  for  Insurance, 
and  forward  the  same  to  appellant's  general 
agent  and  to  receive  and  deliver  policies  and 
collect  premiums,  would  not  empower  him  to 
do  so.  His  act  to  be  valid,  must  be  confined 
within  the  scope  of  his  authority  as  shown 
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by  the  evidence.  Fidelity  Mutual  lite  In- 
surance Co.  V.  Bussell,  75  Ark.  29,  86  S.  W. 
814;  Mutual  Life  Insurance  Co.  v.  Abbey,  76 
Ark.  328,  331,  88  S.  W.  950,  and  cases  cited 
above. 

The  agent,  so  far  as  shown  by  the  evidence, 
had  no  authority  to  waive  proof  of  loss  with- 
in the  time  and  manner  prescribed  by  the 
policy.     See  authorities  cited  above. 

Appellees  were  not  entitled  to  recover  any 
losses,  except  those  covered  by  the  policy  of 
insurance.  They  were  not  entitled  to  recover 
losses  on  account  of  damage  to  saddles,  loss 
of  robes,  of  whips,  of  use  of  horse,  and  of 
business  and  its  profits.  There  was  no  insur- 
ance against  them  as  shown  by  the  policy. 

Evidence  of  acts  done  and  words  spoken 
in  this  case  for  the  purpose  of  effecting  a 
compromise,  which  were  not  admissions  of 
facts,  because  they  were  facts  and  in  con- 
fidence, was  Inadmissible.  Appellant  had  the 
right  to  buy  a  peace  if  it  could.  1  Green- 
leaf  on  Evidence  (16th  Ed.)  {  192. 

The  court  erred  in  giving  to  the  Jury  the 
Instructions  copied  in  this  opinion,  and  In 
admitting  Improper  evidence  aa  Indicated; 
and  such  errors  were  prejudicial. 

Reverse  and  remand  for  a  new  trIaL 


BRYANT  LUMBER  CO.  t.  CLIFTON. 
(Supreme  Court  of  Arkansas.    Feb.  17,  1908.) 

1.  Masteb  and  SEBVAiir— Injubies  to  Sebv- 
ANT— Pleadings— Variance. 

Where  the  complaint  is  based  on  the  negli- 
lience  of  defendants  superintendent  in  direct- 
mg  plaintiff  to  go  upon  a  pile  of  lumber  to 
work,  and  the  evidence  is  only  negligence  of 
defendant  in  failing  to  floor  the  skids  on  which 
the  lumber  was  removed  from  its  mill,  the  vari- 
ance or  departure  is  fatal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {§  870-8T5.] 

2.  Pleadino— Ahbndment  —  Confobuitt   to 
Pboof. 

On  objection  to  evidence  as  not  justiBed  by 
the  complaint,  plnintiCt  may  amend  the  com- 
plaint on  such  terms  as  the  court  may  deem 
just. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  {§  G03-619.] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;   Edward  W.  Winfleld,  Judge. 

Action  for  personal  injuries  by  William 
Clifton  against  the  Bryant  Luml>er  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded  for  new  trial. 

Mehaffy  &  Armlstead,  for  appellant.  W.  C. 
Adamson  and  Rose,  Hemingway,  Contrell  & 
Loughborough,  for  appellee. 

BATTLE,  J.  The  complaint  in  this  case 
in  its  original  form  is  as  follows: 

"On  the  24th  day  of  January,  1903,  the 
plaintiff,  W.  M.  Clifton,  was  a  servant  In  the 
employment  of  the  defendant,  Bryant  Lum- 
ber Company,  which  Is  a  corporation  organ- 
ized under  the  laws  of  the  state  of  Arkansas, 
and  engaged  In  the  manufacture  of  lumber. 
The  plaintiff  had  been  in  the  service  of  the 


defendant  about  one  year,  but  bis  duties 

had  been  confined  to  the  piling  of  lumber  in 
the  yards.  The  defendant  had  a  mill,  the 
main  floor  of  which  was  elevated  a  consider- 
able distance  above  the  yard,  and  the  lum- 
ber which  was  sawed  here  was  conveyed  to 
the  yard  over  what  was  called  a  'skid,' 
consisting  of  four  beams  parallel  with  one 
another,  at  a  distance  of  three  feet  apart, 
and  running  from  said  main  floor  to  the 
ground  at  a  steep  angle.  Said  skid  should 
have  been  covered  so  as  to  present  a  smooth 
surface,  but  through  the  negligence  of  the 
defendant,  and  its  indifference  to  the  safety 
of  its  employes,  said  skid  was  left  uncovered, 
and  on  the  day  In  question.  In  consequence 
of  the  uncovered  condition  of  said  skid,  a 
large  quantity  of  lumber  became  wedged 
thereon  so  that  It  would  not  slide  to  the 
ground.  The  servant  of  the  company  whose 
business  it  was  to  attend  to  said  skid  and  to 
remove  the  lumber  therefrom  was  absent, 
and  the  defendant's  superintendent  in  charge 
of  the  mill  directed  the  plaintiff  to  remove 
said  lumber  from  the  said  skid.  The  plain- 
tiff removed  all  of  said  lumber  ttiat  could  be 
removed  while  be  stayed  upon  the  ground, 
and  thereupon  the  said  superintendent  direct- 
ed him  to  go  upon  the  lumber  that  was  upon 
said  skid  to  remove  the  same.  The  plaintiff 
suggested  that  it  might  be  dangerous  to  do 
so;  but  tbe  said  superintendent  assured  him 
that  there  was  no  danger,  and  peremptorily 
commanded  him  to  go  upon  said  lumber  and 
cast  It  down.  The  plaintiff,  relying  upon  the 
assurance  of  said  superintendent,  and  in  obe- 
dience to  said  orders,  went  upon  said  luml>er, 
and  while  he  was  carefully  removing  tbe 
same  the  said  lumber  suddenly  slipped  from 
beneath  him  without  any  fault  on  his  part, 
and  he  fell  from  the  said  skid  a  distance  of 
14  feet,  breaking  his  left  arm  at  the  shoulder, 
and  dislocating  his  shoulder,  and  sustaining 
an  injury  which  permanently  incapacitates 
tiim  from  labor,  and  which  has  caused  him 
great  pain  and  suffering  of  mind  and  body, 
and  in  the  treatment  of  which  he  has  been 
put  to  great  expense  for  medicines  and  medi- 
cal attendance,  to  the  damage  of  plaintiff  In 
tbe  sum  of  $10,000. 

"Wherefore  plaintiff  prays  Judgment  for 
the  said  sum  of  $10,000." 

Tbe  ground  upon  which  the  plaintiff  seeks 
to  recover  damages  in  this  case  is  as  follows: 
The  superintendent  of  the  defendant  peremp- 
torily ordered  him  to  go  upon  tbe  lumber 
that,  was  upon  the  skids  and  throw  it  down, 
and,  upon  plaintiff  suggesting  that  tliat 
might  be  dangerous,  assured  him  that  tliere 
was  no  danger,  and,  relying  upon  his  assur- 
ance, plaintiff  went  upon  the  lumber  and 
carefully  undertook  to  remove  it,  and  while 
doing  so  it  (lumber)  suddenly  slipped  from 
beneath  blm  and  caused  him  much  damage. 
No  evil  effects  were  attributed  to  the  skids 
being  uncovered  except  the  accumulation  of 
lumber  thereon.  There  Is  no  pretense  that 
the  injury  to  the  plaintiff  would  not  tiavfr 
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occurred  if  tbe  skids  had  been  covered  and 
the  lumber  had  accumulated  thereon  as  it 
did. 

The  defendant  denied  tbe  allegations  in 
tbe  complaint,  and  alleged  "that  whatever 
danger  attended  the  work  which  plaintiff  was 
doing  was  apparent  to  plaintiff  as  it  was  to 
the  defendant,  and  that  if  there  was  any  spe- 
cial danger  It  was  not  apparent  to  or  linown 
to  tbe  defendant,  and  that  plaintiff's  injury 
grew  out  of  the  risks  assumed  by  him,  and 
which  were  Incident  to  the  character  of  work 
)u  which  he  was  engaged." 

An  amendment  was  made  to  tbe  complaint 
which,  for  the  purposes  of  this  opinion,  is 
not  necessary  to  state. 

Ik  C.  Gates  was  allowed  to  testify  in  be- 
half of  the  plaintiff,  over  the  objections  of 
the  defendant,  that  the  skids  ought  to  be 
floored,  and  that  they  were  dangerous  os 
they  were,  and  that  some  mills  floored  and 
some  did  not  and  those  that  did  floored  un- 
derneath. Other  evidence  was  adduced  by 
both  parties. 

The  court  instructed  the  Jury,  over  the  ob- 
jection of  tbe  defendant,  in  part,  as  follows: 

"Ton  are  Instructed  that  it  was  the  duty 
of  the  defendant  to  use  reasonable  diligence 
to  furnish  its  employes  a  safe  place  to  work, 
and  for  any  negligence  in  this  particular 
causing  Injury  to  the  employe  it  Is  liable  in 
damages,  unless  the  negligence  of  the  em- 
ploy6  contributed  to  the  injury,  or  the  danger 
was  obvious.  If,  therefore,  you  find  that  the 
defendant  did  not  exercise  reasonable  dili- 
gence In  tbe  construction  of  said  skids  to  make 
them  safe,  by  flooring  tbem,  or  platform  by 
securely  fastening  It,  you  will  find  for  the 
plaintiff,  unless  you  find  that  he  was  himself 
negligent,  and  that  such  negligence  on  his 
part  contributed  to  the  injury,  or  unless  you 
find  the  danger  was  obvious." 

The  jury  returned  a  verdict  In  favor  of  the 
plaintiff  for  $-150. 

The  court  refused  to  confine  tbe  plaintiff 
in  the  Introduction  of  evidence  to  the  issues 
Joined  by  the  pleadings,  by  admitting  the 
evidence  objected  to,  and  to  confine  Itself  to 
tbe  issues  by  an  instruction  based  In  part 
upon  such  evidence,  but  tried  tbe  case,  in 
part,  outside  the  same,  and  in  so  doing  failed 
to  confine  itself  to  tbe  rules  adopted  to  main- 
tain orderly  procedure  and  to  protect  parties. 
Upon  tbe  objection  to  evidence  the  piaintifC 
could  have  so  amended  its  complaint  as  to 
have  made  it  admissible,  upon  such  terms  as 
would  have  been  just,  but  without  such  amend- 
ment the  court  should  have  rejected  the 
testimony  (Block  Queensware  Co.  v.  Metzger, 
70  Ark.  232,  65  S.  W.  929;  Railway  v.  State, 
59  Ark.  165,  26  S.  W.  824 ;  Shattuck  v.  Bu- 
ford,  62  Ai*.  481,  85  S.  W.  1107;  Young  v. 
Stevenson,  TO  Arte.  181,  80  S.  W.  1000;  Mc- 
Elvaney  v.  Smith,  76  Ark.  468,  88  8.  W.  981), 
and  instructed  the  jury  accordingly.  The 
defendant  was  entitled  to  a  trial  according 
to  tbe  Issues.  A  denial  of  that  right  is  con- 
trary to  the  spirit  of  the  rules  of  pleading 


and  of  legal  procedure,  one  of  which  Is  the 
allegation  and  proof  should  correspond.    In 
this  case  there  was  not  merely  a  variance,' 
but  a  departure  from  the  allegations. 
Reverse  and  remand  for  a  new  triaL 


UNION  SAWMILL  CO.  v.  FELSENTHAL 
et  al. 

(Supreme  Conrt  of  Arkansas.     Feb.  8.   1908.) 

1.  CoNSTiTtmoRAi,  Law— Equal  Pbotection 
or  Laws— Regulations  or  Business. 

Acts  1905,  pp.  357,  358  (being  a  copy  of 
Act  May  23,  1901  [Acts  1901,  pp.  309-§ll]), 
makes  it  unlawful  for  any  corporation,  etc.,  to 
issue  to  its  employes  any  scrip,  etc.,  payable 
otherwise  than  m  money  and  profits,  and  pro- 
vides that  scrip  so  issued  shall  be  construed  to 
be  a  promise  to  pay  money.  Section  2  prohib- 
its tbe  coercion  of  employes  to  accept  goods  In 
payment  of  wages,  and  section  3  prohibits  the 
sale  of  goods  to  employes  at  higher  than  the  cur- 
rent market  value,  but  provides  that  the  provi- 
sions of  this  act  do  not  apply  to  coal  mines 
employing  not  less  than  20  men  underground. 
Held,  that  tbe  provisions  excluding  from  tbe 
portion  of  tbe  acts  coal  mines  employing  not 
less  than  20  men  was  an  unlawful  discrimina- 
tion, and  rendered  the  acts  wholly  void. 

2.  Statutes— Effect  of  Total  Invamditt— 
Repeal— Express  Repeal. 

Act  1005,  p.  357,  and  Act  May  23,  1901 
(Acts  1001,  p.  309),  relating  to  tbe  issuance  of 
scrip,  etc.,  by  a  corporation,  etc.,  to  its  em- 
ployes, payable  otherwise  than  in  money,  being 
unconstitutionnl,  and  repoalin;  only  tbe  acts 
in  conflict  with  it,  did  not  repeal  Act  April  15. 
1901  (Acts  1901,  p.  167),  to  compel  corpora- 
tions to  redeem  scrip,  etc..  In  cash. 

3.  Constitutional  Law  —  Oblioations  of 
Contracts— CoNTBACTs  of  State  —  Cobpo- 
BATE  Rights. 

While  a  corporation  derives  its  powers  from 
tbe  Legislature,  and  has  only  those  powers 
which  its  charter  confers  upon  it,  either  ex- 
pressly or  as  incident  to  its  existence,  tbe  Leg- 
islature may  not  wholly  talse  from  a  corporation 
its  right  to  contract,  but  may  regulate  it  when 
the  interests  of  tbe  public  so  demand. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  §  389.] 

4.  Same— Contracts  fob  Sebvices — Patuent 
in  Scrip— Redemption. 

Act  April  15,  1001  (.\cts  1901,  p.  167),  com- 
pels a  corporation,  etc.,  to  redeem  in  money 
at  its  face  value  all  scrip,  store  orders,  etc.,  is- 
sued to  its  employes,  upon  demand  of  such  em- 
ployes or  bona  fide  holders  thereof  within  a  cer- 
tain time,  and  section  2  provides  that  the  face 
value  in  cash  shall  be  the  same  as  its  purchas- 
ing power  in  goods  at  the  various  stores,  and 
section  3  (page  1G8)  gives  any  employe  or  hold- 
er of  such  scrip  the  riRht  of  action  to  recover 
the  value  thereof.  Held,  that  the  act  was  a  val- 
id re^cnlation  of  the  power  of  a  corporation  to 
contract,  and  was  constitutional. 

{Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  $  389.] 

Appeal  from  Circuit  Court,  Union  County ; 
George  W.  Hays,  Judge. 

Action  by  A.  &  L.  Felsenthal  against  the 
Union  Sawmill  Company.  From  a  judgment 
for  plaintiffs,  defendant  appeals.     Afiirmed. 

Gaughan  &  Sifford,  for  appellant 

BATTLE,  J.  On  the  5th  day  of  October, 
1900,  A.  &  L.  Felsenthal  commenced  an  ac- 
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tioD  against  the  Union  Sawmill  Company,  be- 
fore a  Justice  of  the  peace,  upon  a  large  num- 
ber of  store  orders  executed  by  the  defend- 
ant In  denomlnatlong  from  five  cents  to  one 
dollar,  amounting  in  the  aggregate  to  the  sum 
of  $5,269.46. 

They  alleged  In  a  written  complaint  filed 
by  them  that  they  were  engaged  In  the  mer^ 
cantile  business  In  the  town  of  Felsenthal, 
Ark.;  that  the  defendant  is  a  corporation, 
organized  under  the  laws  of  the  state  of  Ar- 
kansas, and  is  engaged  In  the  manufacturing 
of  lumber,  and  employs  a  large  number  of 
laborers,  amounting  to  600  or  700,  at  Its  mill ; 
that  It  has  a  regular  pay  day  on  the  first  Sat- 
urday after  the  15th  of  each  month ;  that  In 
the  management  of  Its  business  it  issues  to  its 
employes  labor  checks  between  pay  days  for 
labor  performed  at  the  mill;  that  they  had 
for  value,  and  In  the  course  of  business,  re- 
ceived from  its  employes  the  mill  checks  sued 
on;  and  that  they  presented  the  checks  to  the 
defendant  on  its  regular  pay  days  for  pay- 
ment,  and  It  refused  to  pay  the  same. 

The  defendant  answered  and  pleaded  many 
defenses. 

The  Issues  In  the  action  were  tried  before 
the  court  sitting  as  a  Jury  upon  the  follow- 
ing agreed  statement  of  facts : 

"It  is  agreed:  That  the  plaintUfs  are  a 
firm  and  partnership  doing  a  dry  goods  busi- 
ness at  Felsenthal,  about  2i^  miles  from  the 
place  of  business  of  the  defendant  company. 
That  they  received  the  store  orders  In  con- 
troversy from  various  parties  for  merchan- 
dise in  their  store  at  the  face  value  of  said 
orders.  That  the  defendant,  the  Union  Saw- 
mill Company,  is  a  corporation  organized  under 
the  laws  of  Arkansas  engaged  In  the  manu- 
facture of  lumber  at  Huttig,  and  has  in  Its  em- 
ploy about  600  men.  That,  in  connection  with 
Its  mill,  it  owns  and  operates  a  store,  carry- 
ing a  stock  of  merchandise  averaging  about 
$50,000  In  value,  consisting  of  groceries,  mil- 
linery, vegetables;  fruits,  shoes,  hats,  furni- 
ture, hardware,  and  all  other  kinds  of  mer- 
chandise usually  carried  in  general  mercan- 
tile establishments.  That  said  defendant 
company  has  an  established  pay  day  between 
the  15th  and  20th  of  each  month,  at  which 
time  all  of  the  laborers  and  employes  of  said 
mill  are  paid  In  fall  the  balance  which  may 
he  due  them  for  labor  performed  during  the 
prior  calendar  month.  It  is  also  agreed: 
That  a  copy  of  one  of  the  store  orders  In  con-, 
troversy  Is  hereto  attached,  and  marked  'Ex- 
hibit A' ;  it  being  agreed  that  all  of  the  or- 
ders embraced  in  this  suit  are  similar,  except 
as  to  amount  The  amount  of  these  orders 
depends  upon  the  request  of  the  laborer,  and 
upon  the  amount  which  he  at  the  time  claims 
that  he  wishes  to  have  in  merchandise,  and 
at  the  time  of  the  Issuance  of  said  order  It 
Is  the  rule  and  custom,  and  so  understood  be- 
tween the  laborers  and  said  defendant  compa- 
ny, that  snid  laborer  be  charged  on  his  ac- 
count with  the  amount  of  said  store  order. 


and  that  at  the  regular  pay  day  it  will  be  de- 
ducted from  the  amount  due  him,  provided 
the  amount  due  him  exceeds  bis  indebtedness. 
At  times  the  parties  to  whom  the  store  orders 
are  Issued  have  already  worked  enough  so 
that  the  labor  performed  by  them  on  the  basis 
of  their  wages  per  hour  would  exceed  the 
amount  of  the  store  order  received,  and  this 
is  the  rule,  though  sometimes  they  are  Issued 
to  laborers  whose  labor  at  the  contract  price 
would  not  equal  the  amount  of  the  orders  re- 
ceived. No  laborer  or  employ^  Is  required  to 
accept  store  orders.  The  store  orders  are  re- 
ceived in  the  store  of  said  company  for  mer- 
chandise at  their  full  face  value,  and  they  are 
received  for  merchandise  at  their  full  value 
from  any  holder  thereof,  but  the  company 
does  not  redeem  them  in  money  from  any 
one;  but  it  is  and  has  been  the  rule  of  said 
company  in  making  settlements  with  the 
parties  at  Huttig  who  conduct  a  meat  market, 
restaurant,  and  bowling  alley,  skating  rink, 
and  confectionery  to  receive  the  store  orders 
which  said  parties  may  have  taken  as  a  cred- 
it upon  their  accounts.  These  parties  rent 
houses  from  the  defendant  company,  and  the 
company  gets  10  per  cent,  of  the  gross  sales 
of  the  business  In  which  they  are  engaged. 
The  store  orders  are  Issued  from  the  office  of 
the  company,  which  is  about  50  yards  from 
the  store.  There  are  about  12  or  15  salesmen 
employed  In  the  store.  The  employes  and 
laborers  are  about  equally  divided  between 
negroes  and  white  men,  and  the  town  is  so 
laid  ofT  that  the  negroes  live  in  a  dlfTerent 
part  of  Huttig  from  where  the  white  people 
live. 

"When  these  store  orders  are  issued  to  a 
laborer  or  employe,  a  receipt  is  given  by.  him 
to  the  company,  a  copy  of  one  of  said  re- 
ceipts is  hereto  attached,  marked  'Exhibit  B.' 
and  It  Is  agreed  that  all  of  the  receipts  tak- 
en are  like  the  one  here  introduced,  except 
as  to  date,  number,  amount,  the  name. 

"It  Is  further  agreed  that  A.  L.  FelscuthnI 
presented  all  of  the  store  orders  In  contro- 
versy at  regular  pay  days,  within  the  time, 
and  payment  was  demanded  of  the  defendant 
company  In  cash,  which  was  declined,  the 
defendant  company  at  the  time  telling  them 
they  were  good  only  for  merchandise  at  their 
face  value  at  regular  store  prices. 

"It  is  further  agreed  that  the  amount  of 
the  store  orders   in   controversy   aggregate 


"It  Is  further  agreed  that  during  these 
months  covering  the  issuance  of  the  checks 
or  store  orders  in  controversy  the  books  of 
the  defendant  company  show  that  there  was 
paid  the  laborers  from  time  to  time  cash 
which  was  deducted  from  the  amount  due 
them  for  labor  at  the  regular  pay  day,  this 
money  being  paid  them  before  the  regular 
pay  day  of  the  company,  and,  when  a  man 
comes  in  and  gives  a  good  reason  and  ex- 
plains the  necessity  to  have  the  money,  the 
company  advances  him  the  money  be  asks  for 
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am  an  aocommodatlon,  but  cousiders  that  It 
la  under  no  obligation  to  do  so. 

"Ibis  4tb  day  of  December,  A.  D.  1908. 
"Smead  &  Powell, 

"Attorneys  for  Plaintiff, 
"^angban  &  Slfford, 

"Attorneys  for  Defendant" 
Exhibit  A: 

"AS.SOO.  Hattig,  Ark 190. . 

"To  R.  L.  Boddie,  Storekeeper: 

"Let    bearer    have    merchandise    to    the 
amount  of  fl.OO. 

"Not  good  unless  countersigned  by  P.  W. 
Scott  or  A  0.  Fish. 

"Union  Sawmill  Co., 

"By ." 

Reverse  side: 
"Cnlon  Sawmill  Ckx 
"ILOO." 

Exhibit  B: 

"No.  A  10687. 

"$1.00  Huttlg,    Ark 190.. 

"Union  Sawmill  Company. 
"For  value  received  cbarge  my  account  one 
dollar  ($1.00). 


The  plaintiff  recovered  a  Judgment  for  $5,- 
822.15,  and  the  defendant  appealed. 

Appellee's  right  to  recover  Involves  the 
validity  of  the  following  act: 

"Section  1.  It  shall  be  unlawful  for  any 
corporation,  company,  firm,  or  person,  en- 
gaged in  any  trade,  or  business  in  this  state, 
either  directly  or  Indirectly  to  issue,  sell, 
give  or  deliver  to  any  person  employed  by 
such  corporation,  company,  firm  or  person,  in 
payment  of  wages  due  such  laborer,  earned 
by  him,  any  scrip,  token,  draft,  check  or  other 
evidence  of  indebtedness,  payable  or  redeem- 
able, otherwise  than  in  lawful  money,  at  the 
regular  pay  day  of  such  corporation,  com- 
pany, firm  or  person ;  and  if  any  such  scrip, 
token,  draft,  check  or  other  evidence  of  in- 
debtedness, be  so  issued,  sold,  given  or  de- 
livered to  such  laborer,  it  shall  be  construed, 
taken  and  held  in  all  courts  and  places  to  be 
a  promise  to  pay  the  sum  specified  therein. 
In  lawful  money,  by  the  corporation,  com- 
I>any,  firm  or  person  Issuing,  gelling,  giving, 
or  delivering  the  same  to  the  person  named 
therein,  or  the  bolder  thereof.  And  the  cor- 
poration, company,  firm  or  person  so  issuing, 
selling,  giving,  or  delivering  the  same  shall, 
moreover,  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  not  less 
than  twenty-five  dollars  ($25)  and  not  more 
than  one  hundred  dollars  ($100).  And  at 
the  discretion  of  the  court  trying  the  same, 
the  officer  or  agent  of  the  corporation,  com- 
pany firm,  or  person  issuing,  selling,  giving, 
or  dellveiing  the  same,  may  be  Imprisoned 
not  less  than  ten,  nor  more  than  thirty  days. 

"Sec.  2.  If  any  corporation,  company,  firm, 
or  person  shall  coerce,  or  compel,  or  attempt 
to  coerce  or  compel  any  employe  in  Its,  theirs, 
or  bis  employment  to  purchase  goods  or  sup- 


plies in  payment  of  wages  due  him  or  earned 
by  him,  from  any  corporation,  company,  firm 
or  person,  such  first  named  corporation, 
company,  firm  or  person  shall  l>e  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  as  provided  in  the  preced- 
ing section. 

"Sea  8.  If  any  such  corporation,  company, 
firm,  or  person  shall  directly  or  indirectly, 
sell  to  any  such  employ^.  In  payment  of  wa- 
ges due  or  earned  by  him,  goods  or  supplies 
at  prices  higher  than  a  reasonable  or  current 
market  value  thereof  in  cash,  such  corpora- 
tion, company,  firm,  or  person  shall  be  liable 
to  such  employ^,  in  a'  civil  action  in  double 
the  amount  of  the  charges  made  and  paid 
for  such  goods  and  supplies,  in  excess  of  the 
reasonable  or  current  value  in  cash  thereof; 
provided,  that  the  provisions  of  this  act  do 
not  apply  to  coal  mines,  when  not  less  than 
twenty  (20)  men  are  employed  under  the 
ground. 

"Sec.  4.  That  all  laws  and  parts  of  laws  in 
conflict  herewith  are  hereby  repealed,  and 
this  act  take  effect  and  be  In  force  sixty  (60) 
days  after  its  passage."  Acts  1905,  pp.  357, 
358. 

This  act  is  a  copy  of  an  act  of  the  same 
title,  approved  May  23,  1901.  Acts  1901,  p. 
309.    Are  these  acts  valid?  ' 

They  make  an  unlawful  discrimination. 
They  provide  that  none  of  their  provisions 
shall  "apply  to  coal  mines,  when  not  less 
than  twenty  men  are  employed  under  the 
ground."  These  provisos  render  them  wholly 
void.  The  effect  of  suqh  provisions  is  fully 
discussed  in  Ex  parte  Deeds,  75  Ark.  542,  87 
8.  W.  1030. 

These  acts  are  unlike  an  act  entitled  "An 
act  to  prevent  fraud  in  weighing  and  measur- 
ing coal  and  requiring  the  same  to  be  weighed 
or  measured  before  screening  and  for  other 
purposes,"  approved  April  10,  1899.  Acts 
1899,  p.  165.  Section  1  of  that  act  makes  it 
"the  duty  of  every  corporation,  company  or 
person  engaged  in  the  business  of  mining 
and  selling  coal  by  weight  or  measure,  and 
employing  twenty  or  more  persons  to  procure  ' 
and  constantly  keep  on  band  at  the  proper 
place  the  necessary  scales  and  measures,  and 
whatever  else  may  be  necessary,  to  correct- 
ly weigh  and  measure  the  coal  mined  by  such 
corporation,  company  or  person."  The  court 
in  speaking  of  this  section  in  Woodson  v. 
State,  69  Ark.  525,  65  S.  W.  465,  said:  "The 
obvious  reason  for  the  distinction  in  the 
first  section  is  that  It  might  be  very  burden- 
some to  require  the  small  operator  to  keep 
on  band  an  expensive  set  of  scales  and  meas* 
ures,  when  his  situation  might  make  this  un- 
necessary; whereas,  the  larger  operator 
would  usually  need  such  scales  and  meas- 
ures, and  the  requirement  as  to  him  would 
usually  be  less  burdensome  than  It  would  t>e 
upon  the  small  operator.  This,  it  would 
seem,  furnishes  a  Justification  for  the  dis- 
tinction made  by  the  Legislature  In  the  first 
section."    A  similar  distinction  in  a  similar 
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act  for  an  additional  reason  was  upheld  in 
McLean  y.  State,  81  Ark.  804,  98  S.  W.  729. 

Acts  190S,  and  Act  May  23,  1901,  being 
unconstitutional  and  repealing  only  the  acts 
In  conflict  with  them,  leave  the  act  entitled 
"An  act  to  compel  corporations  to  redeem 
scrip,  punch-outs  or  other  indebtedness  In 
cash,"  approved  April  15,  1901  (Acts  1901,  p. 
167),  If  valid.  In  full  force  (Waters  Pierce 
Oil  (Jo.  v.  Texas,  177  U.  S.  28,  20  Sup.  Ct 
518,  44  L.  Ed.  657;  Randolph  v.  Builders', 
etc.,  Supply  Co.,  100  Ala.  601,  17  South.  721 ; 
Bz  parte  Gayles,  108  Ala.  514,  19  South.  12; 
Santa  Cruz  Rock  Pavement  O).  y.  Lyons,  133 
Cal.  114,  65  Paa  329 ;  Stephens  y.  Ballou,  27 
Kan.  594 ;  State  y.  Barton,  11  Wis.  50 ;  Am. 
&  Eng.  Ency.  of  Law  [2d  Ed.]  716,  717,  and 
cases  cited).    That  act  is  as  follows: 

"Section  1.  That  ail  firms,  companies,  and 
corporations  using  coupons,  scrip,  punch- 
outs,  store  orders  or  other  evidence  of  indebt- 
edness to  pay  other  or  its  laborers  and  em- 
ployes for. labor,  and  shall,  If  demanded,  re- 
deem the  same  in  the  hands  of  such  laborers 
or  employ^,  or  other  bona  flde  holders,  in 
good  and  lawfnl  money  of  the  United  States: 
Provided,  the  same  Is  presented,  and  redemp- 
tion, demanded  of  such  firm,  company  or  cor- 
poration using  same  as  aforesaid,  at  a 
regular  pay  day  of  such  firm,  company  or  cor- 
poration using  same  as  aforesaid,  at  a  reg- 
ular pay-day  of  such  firm,  company  or  corpo- 
ration, to  laborers  or  employes,  or  if  present- 
ed, and  redemption  demanded  as  aforesaid  by 
such  laborers  or  employes  or  bona  fide  hold- 
er, at  any  time  not  less  than  30  days  from 
the  Issuance  or  delivery  of  such  coupon, 
scrip,  punch-out,  store  order  or  other  evi- 
dence of  indebtedness,  to  such  employes, 
laborers  or  bona  flde  holders.  Such  redemp- 
tion to  be  at  the  face  value  of  said  scrip, 
punch-out,  coupon,  store  order,  or  other  evi- 
dence of  indebtedness. 

"Sec.  2.  Provided  further,  that  said  face 
value  shall  be  in  cash  the  same  as  its  pur- 
chasing power  in  goods,  wares,  and  merchan- 
dise, at  the  commissary  company's  store  or 
other  depository  of  such  company,  corpora- 
tion or  firm  as  aforesaid. 

"Sec.  3.  Be  it  further  provided,  that  any 
employee,  laborer,  or  bona  fide  holder  refer- 
red to  in  Sec.  1  of  this  act,  upon  presentation 
and  demand  for  redemption  of  such  scrip, 
coupon,  punch-out,  store  order,  or  other  evi- 
dence of  indebtedness  aforesaid,  and  upon 
refusal  of  such  firm,  company,  or  corpora- 
tion to  redeem  the  same  In  good  and  lawful 
money  of  the  United  States,  may  maintain 
In  Us,  her  or  their  own  name  an  action  be- 
fore any  court  of  competent  Jurisdiction 
against  such  firm,  company  or  corporation, 
using  same  as  aforesaid,  for  the  recovery  of 
the  value  of  such  coupons,  scrip,  ptmch-out, 
store  order,  or  other  evidence  of  indebtedness 
as  aforesaid  in  section  one  (1)  of  this  act" 

Is  this  act  valid? 

The  appellant  is  a  corporation,  and  we  need 


not  determine  its  effect  only  as  to  corpora- 
tions. 

Corporations  derive  their  right  to  contract 
from  the  IiCgislature.  They  possess  those 
powers  or  properties  which  the  charters  of 
their  creation  confer  upon  them,  either  ex- 
pressly or  as  incidental  to  their  existence; 
and  these,  under  the  Constitution  of  this 
state,  may  be  modified  or  diminished  by 
amendment  or  extinguished  by  the  repeal  of 
the  charters.  But  the  Legislature  cannot 
take  from  them  the  right  to  contract ;  for  it 
Is  essential  to  their  existence.  It  can  r^^- 
late  it  when  the  interest  of  the  public  de- 
mands It,  but  not  to  such  an  extent  as  to 
render  It  ineffectual,  or  substantially  impair 
the  object  of  its  incorporation.  The  Consti- 
tution of  this  state  In  reserving  the  right  to 
amend  or  repeal  expressly  provides  that  It 
may  be  exercised  whenever,  in  the  opinion 
of  the  Legislature,  the  charter  "may  be  in- 
jurious to  the  citizens  of  this  state ;  In  sucb 
manner,  however,  that  no  injustice  shall  be 
done  to  the  corporators."  Article  12,  $  6; 
Leep  v.  Railway  Company,  58  Ark.  407,  25  S. 
W.  75,  23  L.  R.  A.  264,  41  Am.  St  Rep.  109: 
St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company  v.  Paul,  64  Ark.  83,  40  S.  W. 
705,  37  L.  R.  A.  504,  62  Am.  St  Rep.  154.  8. 
c.  173  U.  a  404,  19  Sup.  Ct  419,  43  L.  Ed. 
746. 

An  act  of  the  General  Assembly  of  this 
state  approved  March  25,  1889  (Acts  1889,  p. 
76),  provides:  "Whenever  any  railroad  com- 
pany, corporation  or  person  engaged  in  the 
business  of  operating  or  constructing  any  rail- 
road or  railroad  bridge,  or  any  contractor  or 
sub-contractor  engaged  in  the  construction  of 
any  such  road  or  bridge,  shall  discbarge  with 
or  without  cause,  or  refuse  to  further  employ 
any  servant  or  employe  thereof,  the  unpaid 
wages  of  such  servant  or  employe  then  earn- 
ed at  the  contract  rate,  without  abatement  or 
deduction,  shall  be  and  become  due  and  pay- 
able on  the  day  of  such  discharge  or  refusal 
to  longer  employ;  and  if  the  same  be  not 
paid  on  such  day,  then,  as  a  penalty  for  such 
nonpayment  the  wages  of  such  servant  or 
employe  shall  continue  at  the  same  rate  until 
paid,"  etc.  In  Leep  v.  Railway  Company. 
58  Ark.  407,  25  S.  W.  75,  23  L.  R.  A.  204,  41 
Am.  St  Rep.  109,  it  was  held  that  this  act 
as  to  natural  persons,  is  an  invasion  of  the 
right  secured  by  the  Constitution  "of  acquir- 
ing, possessing  and  protecting  property,"  but 
as  to  corporations  It  is  a  valid  exercise  of  the 
right  reserved  by  the  Constitution  "to  alter, 
revoke,  or  annul  any  charter  of  incorpora- 
tion." Article  12,  {  6,  Const  1874.  In  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company  v.  Paul.  64  Ark.  83,  40  S.  W.  705, 
37  L.  R.  A.  504,  62  Am.  St  Rep.  154,  the  same 
was  held  as  to  corporations;  and  In  the  same 
case,  on  appeal  to  the  Supreme  CJourt  of  the 
United  States,  it  was  held  that  It  was  not  a 
violation  of  the  Constitution  of  the  United 
States  as  to  corporations.  173  U.  S.  404,  19 
Sup.  Ct  419,  43  L.  Ed.  746.    In  these  two 
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cases  this  court  said:  "Whenerer  the  chart- 
era  of  railroad  companies  become  obstacles 
In  the  way  of  tbe  Legislature  so  regulating 
their  roads  as  to  make  them  subserve  tbe 
public  interest  to  the  fullest  extent  practica- 
ble, their  charters  are,  In  that  respect,  in- 
jurious to  the  citizens  of  the  state,  and  can 
be  amended  as  to  defects  In  such  manner  as 
will  be  Just  to  the  corporators ;  for  they  are 
organized  for  a  public  purpose,  and  their 
roads  are  declared  by  the  Constitution  to  be 
public  highways,  and  they  are  made  common 
carriers.  They  are  clothed  with  a  public 
trust,  and  in  many  respects  are  expressly  sub- 
jected by  the  Constitution  to  the  control  of 
tbe  Legislature.  There  is  no  enterprise  in 
which  the  public  Is  so  largely  Interested  as 
it  Is  in  the  successful  and  efficient  operation 
of  railroads.  With  the  trust  with  which 
tbey  are  clothed  is  Imposed  tbe  duty  to  serve 
the  public  as  common  carriers  In  the  most 
efflclent  manner  practicable  For  this  reason, 
the  Legislature  may  Impose  on  them  such 
duties  as  may  be  reasonably  calculated  to  se- 
cure such  results.  Being  created  by  statute, 
the  Legislature  may  so  change  them  by 
amendment  as  to  make  them  subserve  tbe 
purpose  for  which  they  are  created.  If  the 
Legislature,  In  Ite  wisdom,  seeing  that  their 
employ^  are  and  will  be  persons  dependent 
on  tbeir  labor  for  a  llTellhood,  and  unable  to 
work  on  a  credit  should  find  that  better  serv- 
ants and  eerrlce  could  be  secured  by  tbe 
prompt  payment  of  their  wages  on  the  ter- 
mination of  their  employment,  and  that  tbe 
purpose  of  their  creation  would  thereby  l>e 
more  nearly  accomplished.  It  might  require 
them  to  pay  for  the  labor  of  tbeir  employes 
when  the  same  is  fully  performed  at  the  end 
of  tbeir  employment ;  and  might  require  them 
to  do  BO  for  the  purpose  of  preventing  that 
discontent  produced  by  tbe  nonpayment  of 
wages  upon  discharge  which  may  lead  to 
'strikes.'  and  consequent  injury  to  the  Interest 
of  the  public" 

In  Woodson  v.  State,  69  Ark.  621,  65  S.  W. 
465,  the  court  held  that  "Act  April  1899,  I 
2.  which  provides  that  'all  coal  mined  and 
paid  for  by  weight  shall  be  weighed  before 
It  Is  screened,  and  shall  be  paid  for  accord- 
ing to  the  weight  so  ascertained,  at  such  price 
per  ton  or  bushel  as  may  be  agreed  on  by 
such  owner  or  operator  and  the  miners  who 
mined  the  same,'  being  prospective  in  Ita  op- 
eration and  Interfering  with  no  vested  rights, 
In  so  far  as  It  relates  to  domestic  corporations 
engaged  In  operating  coal  mines.  Is  a  valid 
exercise  of  the  power  reserved  by  Const.  1874, 
art  12,  I  6,  to  the  state  to  alter,  revoke  or 
annul'  corporate  charters ;  •  •  *  the  pur- 
pose of  the  act,  as  shown  In  the  title  and  In 
tbe  act  itself,"  being  "to  protect  a  class  of 
laborers  against  certain  frauds  which  the 
Legislature  supposed  might  be  perpetrated 
upon  them  In  the  process  of  screening,  when 
coa]  was  not  weighed  until  after  It  had  been 
screened."  A  similar  act  was  upheld  in  Mc- 
Lean V.  State,  81  Ark.  304,  98  S.  W.  729. 


An  act  of  tbe  Legislature  of  the  state  of 
Tennessee  provided:  "Tbat  all  parsons,  firms, 
corporations  and  companies,  using  coupons, 
scrips,  punch-outs,  store  orders  or  other  evi- 
dences of  Indebtedness  to  pay  their  or  its  la* 
borers  and  employes  for  labor  or  otherwise, 
shall.  If  demanded,  redeem  tbe  same  In  tbe 
hands  of  such  laborer,  employe  or  bona  flde 
holder,  In  good  and  lawful  money  of  the  Unit- 
ed States:  Provided,  the  same  is  presented 
and  redemption  demanded  of  such  person, 
firm,  company  or  corporation  using  same  as 
aforesaid,  at  a  regular  pay  day  of  such  per- 
son, firm,  company  or  corporation  to  laborers 
or  employes,  or  if  presented  and  redemption 
demanded  as  aforesaid  by  such  laborers,  em- 
ployes or  bona  fide  holders  at  any  time  not 
less  than  thirty  days  from  the  issuance  or 
delivery  of  such  coupon,  scrip,  punch-out, 
store  order  or  other  evidences  of  Indebtedness 
to  such  employes,  laborers  or  bona  flde  hold- 
er," etc. 

In  Harbison  v.  Knoxvllle  Iron  Company, 
103  Tenn.  421,  53  S.  W.  955,  56  L.  R.  A.  316, 
76  Am.  St  Rep.  682,  tbe  Supreme  Court  of 
Tennessee  held  It  to  be  a  valid  statute;  tbe 
court  saying,  among  other  things:  "The  act 
before  us  is  perhaps  less  stringent  than  any 
one  considered  In  any  of  tbe  cases  mentioned. 
It  is  neither  prohibitory  nor  penal,  not  spe- 
cial, but  general,  tending  towards  equality 
between  employer  and  employe  in  the  matter 
of  wages;  intended  and  well  calculated  to 
promote  peace  and  good  order,  and  to  prevent 
strife,  violence,  and  bloodshed.  Such  being 
the  character,  purpose,  and  tendency  of  the 
act  we  have  no  hesitation  In  holding  that 
It  is  valid,  both  as  general  legislation,  without 
reference  to  the  state's  reserved  police  power, 
and  also  as  a  wholesome  regulation  adopted 
in  the  proper  exerolse  of  that  power."  In  the 
same  case,  ou  appeal,  the  Supreme  Court  of 
the  United  States  held  that  the  act  does  not 
conflict  with  tbe  Constitution  of  the  United 
States,  citing  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company  v.  Paul,  cited 
above,  to  support  its  decision.  Knoxvllle 
Iron  Company  v.  Harbison,  183  U.  8.  13,  22 
Sup.  Ct.  1,  46  L.  Ed.  55. 

Tbe  act  under  consideration  has  the  same 
object  as  the  Tennessee  act  and  attempts  to 
accomplish  It  by  the  same  means,  and  upon 
principle  and  authority  Is  a  valid  statute  as 
to  corporations. 

Judgment  afllrmed. 


CONE  &  CO.  V.  BLOOMER  et  al. 
(Supreme  Court  of  Arkansas.    Feb.  17.  1908.) 
L  CoHTiNUARCE— Absence  of  Witness— Di- 

UOCNCK. 

The  regular  chancellor  of  a  district  being 
disqualified  for  the  trial  of  a  cause,  the  chan- 
cellor of  another  district  held  court  in  his  place. 
Subsequently  a  special  chancellor  was  elected 
to  hear  the  case,  before  whom  a  motion  wis 
made  to  enter  a  decree  nunc  pro  tunc  made  by 
the  chancellor  of  the  other  district.  The  motioa 
was  filed  and  granted  on  tbe  same  day,  the  spe- 


Digitized  by 


Google 


222 


108  SOUTHWESTERN  REPORTER. 


(Ark. 


ctal  chancellor  refusing  a  urastponement  which 
was  sought  by  appellants  in  order  to  procure  the 
testimony  of  the  chancellor  of  the  other  dis- 
trict, who  lived  in  a  distant  part  of  the  state, 
and  who  could  testify  as  to  whether  the  decree 
had  ever  been  granted.  Held  that,  as  apiiellanta 
had  no  previous  knowledge  of  the  motion,  it  was 
errror  to  refuse  a  postponement 

[Ed.  Note.— For  cases  in  point,  see  Cent.  DiK. 
vol.  10,  Continuance,  ft  74-93.1 

2.  Same— DiscBETioH  of  Oodkt. 

Granting  or  refusing  continuances  rests 
largely  in  the  discretion  of  the  trial  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Continuance,  {{  17,  1&] 

3.  APPBAI— DlSCBETION    OW  COUKT— CONTINU- 
ANCK. 

The  Supreme  Court  will  not  interfere  with 
the  discretion  of  the  trial  court  in  granting  or 
refusing  a  continuance  unless  there  has  been 
an  abuse  of  such  discretion;  but  where  it  af- 
firmatively appears  that  It  has  been  abused, 
the  Supreme  Court  will  correct  the  abuse. 

[Bkl.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  3837.] 

4.  Equity  —  Decbee  —  Entry  —  Evidence  — 

CHANCELLOB'S   ItlEMOBANDA. 

The  memoranda  found  in  a  chancellor's 
docket  are  not  conclusive  evidence  that  a  decree 
had  been  rendered. 

Appeal  from  Chicot  Chancery  Court;  R. 
A.  Buckner,  Special  Chancellor. 

Action  by  Cone  &  Co.  against  N.  K. 
Bloomer  and  others.  From  an  order  direct- 
ing the  entry  of  a  decree  as  of  the  preceding 
term,  plaintttTs  appeal.  Reversed  and  re- 
manded. 

E.  A.  Bolton  and  Robt.  E.  Craig,  for  ap- 
pellants. J.  C.  Norman  and  R.  El  Wiley,  for 
appellees. 

McCULLOCH,  J.  This  Is  an  appeal  from 
an  order  of  the  chancery  court  of  Chicot 
county  directing  the  entry  of  the  decree  of  a 
court  as  of  the  preceding  term.  The  decree 
was  entered  in  a  cause  wherein  appellants 
were  plaintiffs  seeking  to  foreclose  a  mort- 
gage executed  to  them  by  appellees  on  cer- 
tain lands,  the  sum  of  $1,798.50  being  al- 
leged In  the  complaint  to  be  the  balance  due 
on  the  mortgage  debt.  The  decree  entered 
by  the  court  was  In  favor  of  the  plaintiff, 
but  only  for  the  sum  of  $125.  The  complaint 
was  filed  on  February  3,  1906.  The  answer 
of  the  defendants  was  filed  during  the  April 
term,  1900,  aud  the  cause  was  then  continued 
to  the  next  November  term.  The  record  en- 
tries show  that  at  the  November  term  the 
plaintiffs  filed  a  motion  to  suppress  deposi- 
tions taken  by  the  defendants,  and  at  the 
April  term,  1907,  the  order  was  made  direct- 
ing the  entry  of  the  final  decree  as  of  the 
November  term,  1906.  The  regular  chancel- 
lor, Hon.  Jas.  C.  Norman,  was  disqualified  by 
reason  of  having  been  of  counsel  i!n  the  case, 
and  at  the  November  term,  1006,  Hon.  E.  O. 
Maboney,  chancellor  of  the  Seventh  chan- 
cery district,  held  the  court  by  exchange  of 
districts  on  adjourned  days  of  the  term.  At 
the  April  term,  1907,  Hon.  R.  A.  Buckner 
was  elected  as  special  chancellor  to  hear  this 
case,  and  be  was  presiding  when  the  order 
appealed  from  was  entered  directing  the  en- 


try of  the  decree  alleged  to  have  been  render- 
ed by  the  court  while  Judge  Maboney  was 
presiding.  The  motion  of  appellees  for  the 
nunc  pro  tunc  entry  was  filed  on  April.  10, 
1907,  and  was  heard  and  granted  on  the 
same  day.  Appellants  filed  their  response 
denying  that  any  final  decree  bad  been  pro- 
nounced by  the  court.  They  also  filed  their 
motion  for  a  postponement  in  order  to  give 
them  time  to  procure  the  testimony  of  Judge 
Maboney,  and  alleged  therein  that  they  could 
prove  by  him  that  he  had  not,  as  chancellor, 
rendered  any  decree  in  the  case.  The  court 
overruled  the  motion,  and  proceeded  to  hear 
the  motion,  of  appellees,  with  the  result  al- 
ready stated. 

We  think  the  special  chancellor  erred  to 
tbe  prejudice  of  appellants  in  refusing  to 
give  them  time  to  procure  the  testimony 
of  Judge  Maboney.  The  motion  of  appellees 
was  heard  on  tbe  same  day  on  which  it  was 
filed.  Appellants  bad  no  previous  botloe  of 
tbe  Intention  of  appellees  to  ask  for  an  en- 
try of  tbe  decree  alleged  to  have  been  ren- 
dered at  tbe  former  term,  and  bad  no  oppor- 
tunity to  procure  the  testimony  of  witness- 
es. It  is  obvious  that  Judge  Maboney  could 
testify  directly  upon  the  disputed  question 
whether  or  not  be  had  pronounced  the  al- 
leged decree,  and  his  testimony  would  neces- 
sarily have  much  persuasive  force  with  the 
court  in  determining  that  question.  In  the 
Interest  of  a  complete  and  thorough  elucida- 
tion of  that  question  of  fact,  an  opportunity 
should  have  been  given  to  procure  this  Im- 
portant testimony.  Appellants  were  guilty 
of  no  lack  of  diligence  in  procuring  tbe  tes- 
timony, for  Judge  Maboney  resided  in  a  dis- 
tant part  of  the  state,  and,  as  we  have  al- 
ready said,  appellants  had  no  previous  notice 
of  the  effort  to  have  the  decree  entered.  The 
matter  of  granting  or  refusing  continuances 
is  one  largely  in  the  discretion  of  trial  courts. 
This  court  will  not  disturb  the  exercise  of 
that  discretion,  unless  there  has  been  an 
abuse  of  it  But  when  it  affirmatively  ap- 
pears that  the  discretion  has  not  been  prop- 
erly exercised,  it  t>ecomes  our  duty  to  correct 
the  abuse.  St  L.,  I.  M.  &  S.  R.  Co.  t.  Pow- 
er, 67  Ark.  142,  63  S.  W.  572.  It  appears 
from  statements  contained  in  the  bill  of  ex- 
ceptions certified  by  the  learned  special  chan- 
cellor that  he  proceeded  upon  the  theory  that 
In  determlnimg  the  question  before  him  be 
should  consider  only  the  memoranda  found 
upon  the  chancellor's  dodcet  indicating  that 
a  decree  had  been  rendered  at  the  preceding 
term.  This  was  wrong,  nxtd  it  doubtless  led 
him  into  the  error  of  refusing  the  continu- 
ance. This  also  emphasized  the  propriety  of 
having  the  testimony  of  the  chancellor  who 
held  the  preceding  term,  who  could  undoubt- 
edly throw  much  light  on  the  disputed  ques- 
tion whether  he  had  in  fact  pronounced  a 
decree.  The  minute  or  memoranda  found  on 
the  chancellor's  docket  was  not  conclusive 
evidence  that  a  decree  had  been  rendered. 

Reversed  and  remanded  for  further  pro 
ceedlng. 
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JONES  V.  STATE. 
(Supreme  Court  of  Arkansas.     Feb.  24,  1908.) 

1.  Larceny— EviDEHoB—SuFFiciKNCT. 

Eridence  held  insufficient  to  sustain  a  oon- 
vlctioa  of  stealing  stock. 

2.  Same— Unexplained  Possession. 

Unexplained  possession  of  property  recently 
stolen  warrants  a  conviction  of  larceny. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
«>1.  32.  Larceny,  {§  170-178.] 

3.  Criminal     Law— CtoNvicrioN— Evidence— 
Sdfficienct. 

Mere  grounds  for  suspicion  do  not  justify 
conTiction  of  crime;  there  most  be  substantial 
proof. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  14.  Criminal  Law,  H  1^63-1266.] 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty;   Frederick  D.  Fulkerson,  Judge. 

Charley  Jones  was  convicted  of  grand  lar- 
ceny, and  be  ai^teals.  Reversed  and  re- 
manded. 

Jno.  S.  Gibson  and  Morris  M.  Cobn,  for  ap- 
pellant Wm.  F.  Kirby,  Atty.  Gen.,  and  Danl. 
Taylor,  Asst  Atty.  Gen.,  for  tbe  State. 

Mcculloch,  J  Appellant  was  convicted 
of  the  crime  of  grand  larceny,  and  now  ques- 
tions, principally,  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict  He  is  charged 
In  the  indictment  with  having  stolen  a  bull 
and  two  other  cattle,  the  property  of  Dr.  T.  C. 
Neice.  Dr.  Nelce,  who  lived  at  Walnut  Ridge 
in  Lawrence  county,  owned  the  cattle  in  ques- 
tion, and  testified  that  they  ran  out  in  the 
range,  and  tliat  in  January,  1907,  he  found 
them,  with  three  others  which  be  owned,  in 
appellant's  possession  in  a  stockpen  at  Hoxie 
with  other  cattle  which  he  (appellant)  was  in 
the  act  of  selling  to  one  Cousin,  a  cattle  deal- 
er, for  shipment  Nelce  laid  claim  to  the  six 
head  of  cattle,  and  appellant  disputed  his 
<-Iaim,  asserting  that  he  had  received  them  in 
a  trade  for  other  cattle  with  one  Ellison.  It 
was  finally  agreed  between  them  (Nelce  and 
appellant)  that  Cousin  should  take  the  cattle, 
and  pay  the  agreed  price,  |90  to  one  Mc- 
Graw,  the  same  to  be  held  by  the  latter  until 
it  should  be  ascertained  upon  investigation 
who  was  entitled  to  the  money.  There  is  a 
conflict  in  the  testimony  aa  to  the  precise 
terms  of  this  agreement  but  we  do  not  consid- 
er this  Important  Nelce  denied,  tai  his  testi- 
mony, that  Ellison  had  any  authority  from 
him  to  sell  or  trade  the  cattle  to  appellant 
He  testified  that  he  employed  Ellison  to  get 
up  his  cattle,  mark  them,  and  take  care  of 
them,  but  that  he  did  not  authorize  Ellison  to 
sell  them.  Headmitted,  however,  that  before  he 
found  the  cattle  In  appellant's  possession  Elli- 
son informed  him  that  he  had  traded  them  to 
appellant  and  that  he  consented  to  let  the 
trade  stand. 

Here  is  tbe  account  of  the  transaction  as 
related  on  the  witness  stand:  *'The  first  I 
knew  was  when  Walter  (Ellison)  came  up  and 
told  me  that  he  had  got  this  bull  up  for  me, 
and  I  went  ahead  and  made  the  trade  with 
the  fellow  at  St  Louis,  and  I  thought  x  had 


sold  it  to  blm.  So,  after  we  had  delivered 
tliem  at  Hoxie  and  loaded  them,  we  noticed 
he  was  not  in  the  bunch,  and  when  Walter 
came  to  the  ofllce  I  asked  him  what  became 
of  that  red  bull— that  I  thought  he  was  in  the 
bunch.  He  says:  *I  traded  him  to  Charlie 
Jones.  I  thought  you  would  rather  have 
something  for  him  and  leave  him  out  there.'  I 
kinder  upbraided  him  for  doing  so,  and  he 
says,  'Well,  I  traded  him  anyway,  and  got 
value  of  him  all  right'  I  says,  'I  told  you  to 
bring  my  cattle  up  here,  but  I  guess  I  will 
have  to  let  that  go.'  I  says,  'Did  you  do  any 
other  trading?'  He  says,  'Yes;  I  traded  six 
calves  for  the  cow.'  I  says,  'I  guess  you 
know  you  traded  my  cattle?'  He  says,  'I  got 
more  than  the  value  of  them  when  I  traded." 
I  siiys,  'Have  you  done  more  trading?'  He 
says,  'Yes,  sir.' "  He  admitted  also  that  he 
bad  shipped  and  sold  the  cattle  that  Ellison 
received  from  appellant  in  exchange  for  these 
in  controversy.  Appellant  and  Ellison  both 
testified  they  traded  these  catle.  Ellison  tes- 
tified, too,  that  he  had  authority  from  Nelce 
to  do  so,  and  that  Neice  shipped  and  sold 
some  of  the  cattle  received  from  appellant  In 
the  trade. 

We  are  of  the  opinion  that  the  evidence 
does  not  sustain  the  verdict  It  is  settled  by 
decisions  of  this  court  that  unexplained  pos- 
session of  property  recently  stolen  is  sufficient 
to  warrant  a  conviction  of  larceny  (Gunter  v. 
State,  79  Ark.  432,  96  S.  W.  181,  116  Am.  St 
Rep.  85);  but  the  evidence  in  this  case  does 
not  bring  it  within  that  rule.  There  is  enough 
to  Justify  a  finding,  from  the  conflicting  evi- 
dence, that  Ellison  was  not  authorized  by 
Nelce  to  trade  the  cattle  to  appellant,  but  not 
enough  to  warrant  the  conclusion  that  appel- 
lant did  not  make  the  trade  and  receive  tlie 
cattle  in  good  faitli  from  Ellison.  Ellison 
had  charge  of  Dr.  Nelce's  cattle,  and  had  pre- 
viously traded  some  of  them  to  other  parties. 
In  fact  Dr.  Neice  testified  that  Ellison  was  In 
his  employment  about  a  year  before  this  time, 
and  had  authority  to  sell  bis  cattle.  Ellison 
and  appellant  both  testified  that  the  trades 
between  them  were  made  fairly  and  in  good 
faith,  and  there  Is  nothing  in  the  evidence  to 
contradict  this  They  testified  in  detail  as  to 
the  trades  they  made,  and  Ellison  satisfac- 
torily accounts  for  the  11  cattle  which  be  re- 
ceived from  appellant  in  tbe  several  trades. 
Some  of  tbe  cattle,  it  is  admitted,  were  ship- 
ped to  St  Louis  by  Dr.  Neice  and  sold  with 
other  cattle.  Dr.  Neice  admits  that  Ellison 
told  him  of  trading  the  bull  and  some  other 
cattle,  and  that  he  consented  to  it,  and  said, 
"Let  that  go."  Nor  is  there  any  proof  what- 
ever which  We  can  discover  that  Ellison  con- 
verted or  misappronriated  any  of  the  cattle 
received  by  him  from  appellant  In  order  to 
Justify  appellant's  conviction,  it  Is  necessary 
to  prove,  not  only  that  Ellison  had  no  author- 
ity to  dispose  of  the  catttle,  but  also  that  ap- 
pellant knew  that  he  had  no  such  authority, 
and  that  be  received  the  cattle  from  Ellison 
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Tvlth  the  felonious  intent  to  deprive  the  own- 
er olt  tilB  property. 

Ttiere  Is  Just  enough  in  the  evidence  to 
warrant  a  eusplcion  that  appellant,  when  he 
traded  with  Ellison,  might  liave  known  that 
the  latter  was  assuming  more  authority  over 
Dr.  Neice'B  cattle  than  he  really  bad.  But 
mere  grounds  for  suspicion  do  not  Justify 
conviction  of  crime.  There  must  be  substan- 
Ual  proof.  France  y.  State,  6S  Ark.  529,  60  & 
W.  23(5. 

After  a  careful  consideration  of  the  evi- 
dence as  it  appears  in  the  record,  we  are  con- 
vinced that  the  evidence  is  not  sufficient  to 
sustain  the  verdict,  and  that  appellant  la  enti- 
tled to  a  new  trial. 

Beversed  and  remanded. 


THOMAS  V.  STATE. 
(Supreme  Court  of  Arkansas.     Feb.  24,  1008.) 

1.  TToMiciDE  —  iKSTBucnons  —  Burden    of 
Proof. 

In  a  murder  trial,  the  readlnfr  In  the  char^ 
to  the  jury  of  Kirby's  Dig.  {  1765,  providing 
that,  where  a  killing  has  been  proved,  the  bur- 
den h  on  accused  to  prove  circumstances  justi- 
fying or  excusinf;  the  homicide,  unless  the  state's 
proof  shows  justification  or  excuse  or  that  the 
offense  only  amounted  to  manslaughter,  was  not 
improper  as  suggeiiting  that,  on  proof  of  the  kill- 
ing, the  burden  of  proof  shifted  to  him.  where 
the  jury  was  instructed  that  he  was  entitled  to 
the  benefit  of  reasonable  doubt  as  to  the  grade 
of  the  offense  of  which  he  might  be  guilty. 

2.  Criminai-  TiAW  —  Requests  for  Instbuo- 

TIONS— TNSTRTTCTIONS  ALREADY  GiVEN. 

Instructions  covered  by  those  given  are 
properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  14,  Criminal  Law,  i  2011.] 
8.  Same— Province  of  Jury. 

A  jury  is  the  judge  of  the  credibility  of 
witnesses,  and  the  weight  of  their  testimony. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent.  Dig. 
vol.  14,  Criminal  I^aw,  t  1719.] 

Appeal  from  Circuit  Court,  Lee  County; 
Hance  N.  Button,  Judge. 

Will  Thomas  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Afflrmed. 

H.  F.  Boleson,  for  appellant.  Wm.  F.  Klr- 
by,  Atty.  Gen.,  and  Dan.  Taylor,  Asst  Atty. 
Gen.,  for  the  State. 

BATTLE,  J.  Will  Thomas  was  indicted 
for  murder  in  the  first  degree  and  convicted 
of  manslaughter. 

In  its  charge  to  the  Jury  the  court  read  sec- 
tion 1765  of  Klrby's  Digest,  as  follows:  "The 
killing  being  proved,  the  burden  of  proving 
circumstances  of  mitigation  that  Justify  or 
excuse  the  tiomicide  shall  devolve  on  the  ac- 
cused, unless  by  the  proof  on  the  part  of  the 
prosecution  it  is  sufficiently  manifest  that  the 
ofTense  committed  only  amounted  to  man- 
slaughter, or  that  the  accused  was  Justified 
or  excused  in  committing  the  homicide."  Ap- 
pellant, Will  Thomas,  contends  that  the  read- 
ing of  this  section  to  the  Jury  was  prejudicial 
to  him,  because  it  suggested  that,  the  killing 
being  proved,  there  was  a  "shifting  of  the 
burden  of  proof"  upon  him.    But  this  is  not 


done  or  implied  unless  the  killing  has  been 
proved,  and  there  is  nothing  In  the  evidence 
that  tends  to  mitigate,  excuse,  or  Justify  tlie 
killing.  "The  burden  on  the  whole  case  is  oo 
the  state;  and  when  evidence  is  Introduced, 
either  on  the  part  of  the  state  or  the  defend- 
ant, which  tends  to  Justify  or  excuse  the  act 
of  the  defendant,  then  if  such  evidence,  in 
connection  with  the  other  evidence  In  the 
case,  raises  in  the  minds  of  the  Jury  a  reason- 
able doubt  as  to  the  guilt  of  the  defendant, 
the  Jury  must  acquit"  Cogbum  v.  State.  76 
Ark.  110,  88  S.  W.  822.  So  he  is  entitled  to 
the  benefit  of  a  reasonable  doubt  as  to  the 
grade  of  the  offense  of  which  he  may  l>e  guil- 
ty. This  was  explained  by  the  instructions  of 
the  court  to  the  Jury  in  this  case. 

The  appellant  asked,  and  the  court  refused 
to  give,  the  following  Instruction: 

"If  the  Jury  should  find  that  the  killing  was 
done  by  the  defendant,  and  that  the  defend- 
ant has  offered  evidence  In  mitigation  or  ex- 
cuse. It  does  not,  therefore,  devolve  upon  the 
defendant  to  establish  that  excuse  l)eyond  a 
reasonable  doubt;  but,  on  the  contrary,  if  the 
evidence  touching  such  excuses  be  suflScient 
to  raise  in  the  minds  of  the  Jury  a  reasonable 
doubt  that  the  defendant  did  the  killing  in  a 
manner  and  form  set  out  in  the  indictment, 
so  as  to  constitute  one  of  the  degrees  of  mur- 
der, it  would  be  the  duty  of  the  Jury  to  ac- 
quit The  testimony  must  satisfy  the  Jury 
token  as  a  whole  to  their  satisfaction  beyond 
a  reasonable  doubt  that  the  killing  was  un- 
justifiable before  they  can  convict" 

This  Instruction,  so  far  as  applicable,  was 
covered  by  other  instructions  to  the  Jury  giv- 
en at  the  instance  of  appellant,  which  are  as 
follows:  "The  Jury  are  Instructed  that  the 
defendant  is  presumed  to  be  Innocent  until 
his  guilt  is  established  by  the  testimony  to 
the  satisfaction  of  the  Jury  beyond  a  reason- 
able doubt  This  presumption  attends  him 
throughout  the  trial,  and,  unless  upon  the 
whole  testimony  the  Jury  have  arrived  at  a 
settled,  fixed,  satisfactory,  and  abiding  con- 
clusion of  his  guilt,  he  should  be  acquitted." 

"You  are  instructed  that  the  burden  is  on 
the  state  to  prove  that  the  defendant  is  grullty 
as  charged  in  'he  indictment,  and,  if  the  evi- 
dence fails  to  satisfy  your  minds  beyond  a 
reasonable  doubt  of  the  guilt  of  the  defend- 
ant then  it  is  your  duty  to  give  htm  the  bene- 
fit of  such  doubt  and  acquit  If  any  reason- 
able view  of  the  evidence  is,  or  can  be,  adopt- 
ed which  admits  of  a  reasonable  doubt  of  the 
guilt  of  the  defendant,  then  it  is  your  duty  to 
adopt  such  view,  and  acquit" 

Appellant  Insists  that  the  evidence  adduced 
in  his  trial  was  not  sufficient  to  sustain  the 
verdict.  The  Jury  were  the  Judges  of  the 
credibility  of  the  witnesses  and  the  weight  of 
their  evidence.  It  was  within  their  province 
to  determine  whether  he  was  guilty  according 
to  the  evidence  and  the  instructions  of  the 
court.  They  have  found  according  to  this 
rule  that  he  is  guilty  of  manslaughter.  The 
evidence  is  sufficient  to  sustain  their  verdict 

Judgment  affirmed. 
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HUOHRS  T.   HOLBROOK. 

(Coart   «f   Appeals    of   Kentucky-      March   9, 
1908.) 

1.  Pkohibitioit  —  Gbourd*   roB  Relist  — 
Wamt  or  JuBiSDicnoH. 

Under  Civ.  Code  Prac.  |  4TO,  providinn  that 
the  writ  of  prohibition  is  an  order  to  an  in- 
ferior court  of  limited  jurisdiction,  prohibiting  it 
from  proeeedinc  in  a  matter  out  of  its  Jurisdic- 
tion,  the  drcolt  cenrt  cannot  award  prohibition 
to  prevent  an  inferior  court,  having  jurisdiction 
of  a  caoae,  from  deciding  the  canse,  though  the 
circnlt  eonrt  la  of  the  opinion  that  the  inferior 
court  will  not  decide  it  properly,  and  the  ctr- 
cnit  court  cannot  direct  the  inferior  court  as  to 
how  it  shall  proceed. 

JEd.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  40,  ProhlblUon,  t!  35-56.] 

2.  CBIinifAI,      Law— JUKISDICTIOH— JUBIBDIO- 
non   or  IRFEBIOB  COTTBTS. 

Under  Cr  Code  Prac.  |  18,  snbd.  6,  con- 
ferring on  Justices'  courts  jurisdiction  of  prose- 
cntiooa  for  offenses,  the  punishment  of  which  Is 
limited  to  a  fine  not  exceeding  $10,  and  Ky  St. 
1903.  {  4354.  providing  that  one  ot>8trunting  a 
passway  shall  oe  liable  to  a  fine  of  $10,  recover- 
able by  warrant,  a  justice  of  the  peace  has  juris- 
diction of  the  offense  of  obstructing  a  passway, 
and  may  determine  on  the  trial  whether  the 
passway  was  established  by  an  order  of  the 
rount.v  court,  or  by  prescription,  or  otherwise, 
and  uie  dreoit  court  cannot  InterfeK  by  pro- 
hibition. 
S.  niOHWATS— Obstbuctions. 

Ky.  St.  1903,  {  4354,  providing  that  one 
obstructing  a  pa.«sway  shall  i>e  liable  to  a  fine. 
recoverable  by  warrant,  does  not  refer  to  pass- 
ways  alone  established  by  an  order  of  the  coun- 
ty court,  but  applies  to  obstructions  of  all  pass- 
ways  iMally  established  by  the  act  of  the  par^ 
r  by  tiie  act  of  the  law 


ties,  or 

[EM.  Note.— For  cases  in  point, 
VOL  25,  Highways,  |  445.] 
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Appeal  from  Circait  Conrt,  Lawrence 
County. 

"Not  to  be  officially  reported." 

Prohibition  by  C.  R.  Holbrook  against  John 
Hngbes,  to  restrain  the  latter  from  proceeding 
with  the  trial  of  a  cause.  From  a  Judgment 
awarding  prolilbltion,  defendant  appeals.  Re- 
versed and  remanded. 

O'Neal  A  Carter,  for  appellant  H.  C.  Soli- 
ran,  Greene  Scaggs,  Buma  &  Cain,  and  B.  B. 
Wilboit,  for  appellee. 

HOBSON,  J.  David  Boggs,  a  Justice  of  the 
peace  of  Lawrence  county,  on  April  30,  1907, 
Issued  a  warrant  of  arrest  against  Chas.  R. 
Holbroofc,  for  the  offense  of  obstructing  a  pass- 
way.  The  warrant  was  Issued  under  section 
4354,  Ky  St  1903,  which  is  as  follows:  "Any 
person  who  shall  put  any  obstructions  in  a 
passway  or  shall  prop  open,  pnll  down,  injure, 
or  leave  open  a  gate  erected  across  the  same, 
shall  be  liable  to  a  fine  of  ten  dollars,  rec-over- 
able  by  warrant  in  the  name  of  the  common- 
wealth,  the  line  to  b»  laid  out  In  repairing  the 
passway  or  gate."  The  warrant  was  returned 
Iwfore  Jolin  Hngiies,  a  Justice  of  the  peace  of 
tlw  ooanty.  and  Holbrook  then  applied  to  the 
circnlt  conrt  (or  a  prohibition  restraining 
Hngties  from  proceeding  with  the  trial.  He 
alleged  lo  ills  petition  that  the  passway  re- 
ferred to  in  the  warrant  had  not  beoi  e8tal>- 
lislied  by  any  order  of  tlM  county  court;  and 
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that  no  overseer  or  hands  bad  t>een  allotted  to 
It.  The  circuit  court  sustained  a  general  de- 
murrer to  his  petition.  He  then  filed  an  amend- 
ed petition,  in  which  he  charged  that  there 
liad  been  no  passway  established  before  the  is- 
suing of  the  warrant  by  prescription  or  other- 
wise The  defendant  reflled  his  demurrer  to 
the  petition  as  amended.  The  court  overruled 
the  demurrer  to  the  petition  as  amended,  and 
the  defendant  declining  to  plead  further,  the 
court  awarded  the  prohibition  as  prayed.  From 
this  Judgment  the  magistrate  appeals. 

The  writ  of  prohibition  Is  an  order  of  the 
circuit  court  to  an  inferior  court  of  limited 
Jurisdiction,  prohibiting  it  from  proceeding  in 
a  matter  out  of  its  Jurisdiction.  Civ.  Code 
Prac  f  479.  If  the  inferior  court  has  Juris- 
diction, the  circuit  court  cannot  grant  a  writ 
of  prohibition  to  prevent  the  Inferior  court 
from  deciding  the  case,  although  he  may  be 
of  opinion  that  it  will  decide  it  Improperly. 
Scott  V  Tully,  106  Ky  69,  49  8.  W  1063.  The 
magistrate,  under  section  4354,  Ky.  St  1903, 
had  Jurisdiction  of  the  offense  of  obstructing  a 
paspway.  Cr  Code  Prac.  S  13  subd.  5  If  the 
passway  had  not  been  established  by  an  order 
of  the  county  court,  or  by  prescription,  or 
otherwise,  the  defendant  was  not  guilty  of  ob- 
structing a  passway  But  this  was  a  question 
to  be  determined  by  the  magistrate  on  the 
trial  of  the  case.  The  circuit  court  cannot  on 
an  application  for  a  writ  of  prohibition,  where 
the  magistrate  has  Jurisdiction  of  the  case  be- 
fore him,  go  into  the  merits  of  the  case,  and 
direct  the  magistrate  as  to  how  he  shall  pro- 
ceed. 

It  is  earnestly  insisted  for  the  appellee  that 
section  4854,  Ky  St  1903,  only  refers  to  pass- 
ways  which  Iiave  been  established  by  an  order 
of  the  county  conrt  While  this  question  is  not 
presented  by  the  record,  that  there  may  be  no 
misapprehension,  we  deem  It  proper  to  say 
that  there  Is  nothing  in  section  4354  to  so  limit 
its  application.  It  applies  to  all  obstructions 
of  passways  which  have  been  legally  establish- 
ed by  the  act  of  parties,  or  by  the  act  of  the 
law.  The  purpose  Is  to  prevent  the  obstruc- 
tion of  such  ways,  when  once  opened,  by  the 
wrongful  act  of  others.  See  Miller  v.  Pettit 
(Ky.)  105  S.  W.  892. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  the  circuit  court  to  sustain 
th«  demurrer  to  the  petition. 


ALEXANDER  et  al.  v.  HILL. 
(Conrt  of  Appeals  of  Kentucky.    Feb.  28,  1906.) 

1.  QtriETiRa  Title  —  PsooEBDiHaB  —  Evi- 
dence. 

In  a  suit  to  quiet  title,  evidence  examined, 
and  held  to  show  that  plaintiff  was  in  the  actual 
possession  of  the  land  in  question  when  the 
suit  was  instituted. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  41,  Quieting  Title,  {  92.] 

2.  WiTNEBSES- Imfiaohkent — Chabacteb  or 
Witness— Place  and  Tike  or  Acquibino 
Reputation. 

Evidence  to  impeach  the  testimony  of  a 
witness  by  allowing  that,  when  he  reaided  in  the 
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state  several  years  ago,  bis  reputation  for  verac- 
ity was  not  good,  was  Incompetent  where  tlie 
witness  knew  nothing  about  his  reputation 
amon^  the  people  with  whom  he  lived  when  his 
deposition  was  taken,  or  among  his  friends  and 
afisociates  after  bis  removal  from  the  state ; 
testimony  to  impeach  a  witness'  reputation  for 
veracity  being  confined  to  a  reasonably  recent  pe- 
riod. 

[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  %  1124.] 

,1.    BonRDABIEB — SUFFICIIHCT  OF  EviDENOK. 

In  a  suit  to  quiet  title,  evidence  examined, 
and  held  to  show  that  the  beginning  comer  of 
plaintiff's  survey  was  correctly  locitted  by  the 
chancellor. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  8,  Boundaries,  {!  184-194.] 

4.  Saux  —  Descbiption  —  Relative    Iicfob- 
tanck  or  conflictino  ei.eicent8. 

Where  there  is  a  conflict  between  the  course 
and  distance  and  recognized  objects  establish- 
ing the  boundary  lines  of  a  survey,  course  and 
distance  must  yield  to  the  natured  objects  and 
established  boundaries  of  other  tracts  called  for. 
[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Boundaries,  |g  12,  32.1 

6.  Sams— Desioration,   QuAifTirr.  ajxd  Lo- 

OATIOR   or  liARD. 

Where  a  survey  calls  for  natural  objects, 
established  lines,  or  recognized  corners,  it  must 
be  run  to  such  points,  and  it  is  immaterial  that 
in  doing  so  the  boundary  is  made  to  embrace 
a  much  larger  area  than  is  called  for. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  8,  Boundaries,  §{  IS,  19,  24,  80,  84.] 

Appeal  from  Circuit  Court,  Wayne  County. 

"Not  to  be  officially  reported." 

Suit  to  QUlet  title  by  Pinkie  Hill  against 
Elizabeth  A.  Alexander  and  others.  From  a 
Judgment  for  plaintiff,  defendants  appeal.  Af- 
firmed. 

O.  H.  Waddle,  for  appellants.  Joe  Bertram, 
for  appellee. 

LASSINO,  3.  This  litigation  involves  the  lo- 
cation of  a  survey  of  100  acres  of  land  on  the 
Cumberland  river.  In  Wayne  county,  Ky.,  en- 
tered by  jr.  W  Mills  on  the  4th  day  of  Janu- 
ary, 1858,  and  patented  to  him  In  July  of  the 
same  year.  He  bad  previously  had  surveyed 
and  patoited  to  him  another  100  acres,  adja- 
cent thereto,  and  had  purchased  other  lands  in 
the  same  locality.  Including  a  250-acre  survey 
knovm  as  the  "Robert  Parmley  survey,"  which 
tract  lay  to  the  south  of  the  lands  patented  by 
him.  Many  years  before  the  Institution  of 
this  litigation  J.  W.  Mills  had  sold  and  con- 
veyed these  lands.  Including  the  land  In  con- 
troversy, to  one  John  Barrier.  Barrier  moved 
Into  the  residence  which  had  been  occupied  by 
Mills,  and  remained  there  for  some  years.  In 
1880  F.  N.  Alexander  had  surveyed  and  patents 
ed  to  him  200  acres  of  land,  and  In  1881  a 
second  survey  of  200.  acres.  Thereafter,  by 
purchase,  Alexander  became  the  owner  of  all 
of  the  land  lying  between  the  lands  patented 
by  him  and  a  tract  of  land  known  as  the 
"Ryan  survey,"  containing  50  acres.  After 
the  death  of  John  Barrier  his  widow  and 
chiidres  sold  all  of  bis  lands  In  that  vicinity 
to  Dr.  Medekle  and  John  Hill.  These  purchas- 
ers failing  to  pay  for  the  land.  It  was  sold  to 


satisfy  the  pnrdiase-money  Vea  debts,  and  at 
the  commissioner's  sale  William  Hill  became 
the  purchaser  thereof.  Lrater  he  sold  and 
conveyed  his  purchase,  including  the  land  In 
controversy,  to  Pinkie  Hill.  She  sold  the  250- 
acre  survey  to  other  parties.  This  litigation 
grows  out  of  a  conflict  between  the  boundary 
lines  of  the  Alexander  patents  and  the  old 
Mills  survey.  A  controversy  having  arisen  be- 
tween Pinkie  Hill  and  Alexander,  she  filed 
her  suit  in  equity,  setting  up  what  she  claimed 
to  be  the  true  boundary  of  her  survey,  and  ask- 
ing that  her  title  thereto  be  quieted.  The  bound- 
ary of  the  tract  of  land  claimed  by  her  as  be- 
ing embraced  within  the  original  Mills  patent 
in  controversy  Includes  some  600  or  700  acres 
of  land,  and  the  figure  of  her  survey  as  de- 
scribed by  her  boimdary  In  the  petition,  while 
conforming  In  some  particulars,  differs  widely 
In  others  from  the  figure  of  the  original  sur- 
vey. 

Three  questions  are  raised  upon  this  appeal 
for  our  determination.  First  Was  the  appel- 
lee In  the  actual  possession  of  the  Mills  100- 
acre  survey  at  the  time  she  filed  her  suit  to 
have  her  title  quieted?  Second  Is  the  begin- 
ning corner  of  appellee's  survey  correctly  locat- 
ed by  the  trial  court  at  the  point  where  a  pop- 
lar tree  once  stood,  at  the  northeast  of  the 
Hill  house?  Third.  Did  the  trial  court  err 
in  ignoring  the  calls  as  to  course  and  dis- 
tance, given  in  the  patent,  and  in  dianging 
the  course  and  extending  the  distance  so  as  to 
extend  the  boundary  to  the  natural  objects 
and  established  lines  and  points  called  for  In 
the  patent? 

On  the  question  of  possession  there  is  quite 
a  conflict  In  the  testimony.  Appellee  did  not 
testify  at  all;  for  the  reason,  we  presume, 
that  she  had  no  personal  knowledge  of  the  ex- 
act location  of  the  boundary  line  of  her  sur- 
vey, and  had  to  depend  upon  the  testimony  of 
others  to  establish  same.  After  the  Parmley 
tract  was  sold  to  Welch,  Wiseman,  and  Tuttle, 
the  old  Mills  residence  was  still  occupied  by 
the  Hills.  It  Is  Insisted  for  appellants  that 
this  residence  stood  upon  the  Parmley  tract 
while  for  appellee  It  is  insisted  that  It  stood 
upon  the  old  Mills  tract,  or  the  land  In  con- 
troversy One  of  the  surveyors  places  It  upon 
one  tract,  another  upon  the  other;  while  still 
other  witnesses  say  that  It  stood  upon  un- 
patented land  lying  between  the  two  tracts. 
Evidently  at  the  time  of  the  sale  the  Hills  re- 
garded the  dwelling  as  standing  upon  the  old 
Mills  survey,  for  appellee  sold  the  Parmley 
tract  by  metes  and  bounds  and  retained  the 
house,  or,  rather,  continued  to  live  In  the 
house  for  some  time  thereafter.  The  present 
dwelling  is  located  near  where  the  old  Mills 
dwelling  stood  on  the  Mills  tract,  and  hear  the 
Parmley  tract  Appellee,  under  the  same  con- 
veyance, became  the  owner  of  the  Parmley 
tract  as  well  as  the  land  in  controversy. 
When  she  sold  the  Parmley  tract,  It  was  sur- 
veyed, and  Its  lines  were  run,  and  it  was  as- 
certained that  the  line  running  from  the 
"Pine"  comer  toward  the  beginning  cornM'  of 
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the  old  Mills  100-acre  gnrrey  left  the  dwellloK 
apon  the  Mills  survey.  At  that  time  there 
was  no  question  as  to  the  true  location  of  the 
Parmley  line,  and  no  question  had  been  raised 
as  to  the  location  of  the  Mills  land.  Both  ven- 
dor and  vendee  accepted  the  line  run  as  correct, 
and  recognized  that  the  dwelling  stood  upon 
the  land  in  controversy.  It  is  urged  that  the 
line  between  the  Parmley  and  Mills  tracts  was 
not  correctly  run  at"  that  time.  This  may  be 
so;  yet  the  fact  remains  that  she  only  sold 
and  conveyed  the  land  to  the  line  as  then  lo- 
rtited  and  fixed,  and  retained  in  her  possession 
the  lematnder  of  the  land  north  of  the  line  as 
then  fixed.  So  that,  whether  the  land  upon 
whidi  the  bouse  stands  Is  In  fact  Included 
within  the  original  100-acre  Mills  surrey  or 
not.  It  is  certain  that  appellee  was  In  the 
actual  possession  thereof,  claiming  same  at 
the  time  of  the  institution  of  her  suit,  and  her 
voidors  had  so  held  It  for  many  years.  The 
dianeellor  so  found,  and  Inasmudi  as  he  was, 
DO  doubt,  acquainted  with  the  witnesses  who 
testified  upon  this  i)olnt  before  him,  and  famil- 
iar with  their  surroundings  and  environments, 
we  feel  that  his  judgment  Is  entitled  to  much 
wdgbt,  and  should  not  be  disturbed. 

On  the  question  as  to  whether  or  not  the  be- 
ginning corner  of  this  100-acre  surv^  has  been 
correctly  located,  there  Is  also  a  sharp  con- 
flict between  the  testimony  offered  by  ap- 
pellee and  that  offered  by  appellants.  The  wlt- 
nesses  for  appellee  testified  positively  that  the 
banning  comer  had  been  correctly  located 
and  fixed  In  the  Judgment  of  the  trial  court  at 
the  point  northeast  of  the  Mills  dwelling; 
whereas,  for  appellants,  the  witnesses  testi- 
fied with  equal  firmness  that  the  true  location 
of  the  beginning  point  should  be  fixed  soutb  of 
the  Mills  residence.  For  appellee  there  testi- 
fied upon  this  question  of  location  the  son  and 
dau^ter  of  J.  W.  Mills,  both  of  whom  are 
now  old  people.  They  testified  positively  that 
at  the  thne  the  survey  was  made  the  poplar 
tree  was  standing,  that  they  saw  the  surveyor 
when  he  began  making  the  survey;  saw  him 
set  his  compass  at  the  poplar  tree  and  sight  In 
the  direction  of  the  river  cliff;  saw  the  sur- 
veying party  start  out  after  the  compass  had 
been  sighted  at  the  poplar  tree  toward  the 
river  cliff.  They  were  then  about  10  and  12 
yean  old.  respectively.  It  la  natural  that  an 
occurrence  of  this  kind  would  Impress  Itself 
upon  the  minds  of  children,  and  the  testimony 
oBereA  by  them  to  the  effect  that  they  saw 
this  survey  made  Is  altogether  reasonable.  It 
is  true  that  the  daughter  testified  that  she 
waa  standing  at  the  house  when  she  saw  them 
start  T""^"g  this  surv^,  and  it  la  clearly 
denMDstrated  by  the  testimony  of  several  wlt- 
DesMB  that  the  lay  of  the  land  is  such  that 
the  house  cannot  be  seen  from  the  beginning 
point.  Still  It  must  be  remembered  that  she 
was  testifying  about  facts  that  occurred  when 
sbe  was  quite  a  small  girl,  and  that  she  had 
not  lived  In  that  vicinity  or  upon  that  land 
for  many  years,  and  it  can  easily  be  seen  that 
■he  might   forget  where   she  was  standing 


when  tbe  survey  was  commenced,  and  yet  re- 
member perfect^  well  seeing  the  survey  made. 
She  locates  tbe  beginning  comer  In  one  direc- 
tion from  the  house  while  her  brother  locates 
It  in  another,  but  both  described  the  beginning 
point  as  being  pointed  out  by  a  poplar  tree. 
They  are  not  shown  to  have  any  Interest  what- 
ever In  the  litigation ;  and  there  is  no  reason' 
for  believing  that  they  were  biased  in  their 
testimony  In  favor  of  appellee.  They  further 
testified  that  their  father  claimed  and  recog- 
nized this  corner  tree  as  bis  comer  during  the 
remainder  of  his  life,  and  that  it  was  finally 
cut  down  for  the  purpose  of  making  a  coffin 
for  a  man  who  died  on  their  premises ;  thav 
tbe  stump  stood  for  many  years,  in  fact  till 
but  a  few  years  ago,  and  waa  re(^>gnlzed  as 
the  beginning  comer  of  this  tract  of  land. 
Other  wltneases  testified  to  the  same  effect, 
and  that  this  tree  standing  on  the  northeast  of 
the  dwelling  had  been  pointed  out  to  them  by 
J  W  Mills  himself  as  bis  beginning  comer. 
Appellants  attempt  to  impeach  the  testimony 
of  the  son  of  J.  W.  Mills  by  showiDg  that, 
when  be  resided  in  Kentucky,  several  years 
ago  his  reputation  for  veracity  was  not  good. 
These  witnesses  knew  nothing  about  his  repu- 
tation among  the  people  with  whom  he  Uved 
in  Tennessee  at  the  time  his  deposition  was 
taken,  nor  did  they  know  anything  at  all 
about  his  reputation  among  his  friends  and 
associates  after  he  moved  from  Kentucky  to 
Tennessee.  We  are  of  opinion  that  this  testi- 
mony was  incompetent  A  witness'  reputa- 
tion for  veracity  cannot  be  Impeached  by  evi- 
dence that  at  a  period  many  years  prior  there- 
to It  had  been  bad,  but  such  testimony  must 
relate  to  a  period  of  time  reasonably  near  the 
time  at  which  the  testimony  is  offered.  For 
appellants  certain  witnesses  testified  that  a 
tree  was  pointed  out  to  them  which  stood  on 
the  south  of  the  dwelling,  as  the  beginning 
comer  of  this  survey,  but  this  testimony  Is 
outweighed  by  tbe  testimony  offered  by  appel- 
lee, and  we  are  of  opinion  that  the  beginning 
comer  was  correctly  located  by  tbe  chancellor. 
Having  established  the  beginning  comer  of 
tills  100-acre  survey,  the  next  question  is: 
Did  the  chancellor  properly  run  and  establish 
the  lines?  The  survey,  as  called  for  by  the 
original  patent,  from  the  beginning  point 
rona:  "S.  65  E.  200  poles  to  a  stake  at  tbe 
river  cliff,  N.  60  EL  40  poles  to  a  stake,  N. 
60  W.  200  poles  to  a  stake,  N.  21  m.  40  poles 
to  a  stake,  N.  20  W  00  poles  to  a  stake  at 
the  river  cliff,  S.  80  poles  to  a  stake,  N.  TO 
W.  10  poles  to  a  stake,  S.  45  W.  20  poles  to 
a  stake  at  the  river  cliff,  N.  10  B.  60  poles  to 
a  stake  on  Thomas  Ryan's  line,  thence  with 
said  line  N.  85  W.  60  poles  to  a  stake  on  said 
line,  S.  71  W.  40  poles  to  a  stake  on  Isaac 
Foster's  line,  S.  33  El  160  poles  to  J.  W 
Mills'  comer  a  pine,  thence  with  Mills'  old 
line  to  the  beginning."  If  this  survey,  from 
the  beginning  point,  Is  run  by  course  and  dis- 
tance, making  the  proper  allowance  for  vari- 
ation, It  falls  to  touch  the  river  cliff  at  any 
point,  nor  does  it  come  anyways  near  either 
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the  Ryan  or  Foster  lines  or  the  old  Mills 
comer,  evidenced  by  a  "Pine"  or  the  old  Mills 
line.  These  lines  and  corners  were  then  well 
known  and  established,  there  being  no  dis- 
pute whatever  as  to  the  boundary  lines  of 
the  Ryan  patent  or  the  Foster  patent,  or  the 
old  Mills  patent,  and  the  Mills  comer  calling 
for  a  "Pine"  was  then,  as  now,  a  well-known 
marked  comer  This  patent  calls  for  a  tract 
of  land  bounded  by  certain  natural  objects 
and  artificial  lines  and  established  points,  and 
provides  that  by  following  certain  fixed 
conrses  and  distances  these  natural  objects, 
and  artlflclal  lines  and  fixed  points  will  be 
reached.  But  when  it  is  shown  by  actual 
demonstration  that,  when  the  lines  are  run 
according  to  the  courses  and  distances  called 
for,  the  natural  objects  and  artificial  lines 
and  fixed  points  are  not  reached,  what  shall 
we  do?  Shall  the  courses  and  distances,  as 
called  for  in  the  patent,  prevail,  or  shall 
these  be  made  to  yield  and  the  courses  ao 
changed  where  required,  and  the  distances 
extended  as  may  be  necessary  so  as  to  reach 
the  natural  objects,  artificial  lines,  and  fixed 
points?  If  this  was  a  new  question,  we  con- 
fess that  a  more  difficult  problem  would  be 
presented,  but  this  court  has  many  times 
passed  upon  this  question,  and  the  law  is 
now  well  settled  that,  where  there  is  a  con- 
flict between  the  course  and  distance  and  rec- 
ognized objects  establishing  the  boundary 
lines  of  a  survey,  course  and  distance  must 
yield  and  the  natural  objects  and  established 
boundaries  of  other  tracts  called  for,  and 
designated  known  points  therein  must  be  ac- 
cepted as  the  true  boundary  of  the  land  in 
question.  Baxter  v.  Evett's  Lessee,  7  T.  B. 
Mon.  329;  Bruce  v.  Taylor,  2  J.  J.  Marsh. 
160;  Trustees  o'  the  Jefferson  Seminary  v 
Wagnon,  2  A.  K.  Marsh.  379;  Bruce  v  Mor- 
gan, 1  B.  Mon.  26;  Pitman  v.  Nunnelley,  32 
8.  W  606,  17  Ky  Law  Rep.  793;  Brockman 
V.  Rose,  00  S.  W.  639,  28  Ky.  I/aw  Rep.  673; 
Morgan  v.  Renfro,  99  S.  W.  811,  30  Ky  Law 
Rep.  538.  Following  this  rule  of  construc- 
tion, when  line  one  calls  for  the  "river  cliff," 
It  must  be  extended  so  as  to  reach  the  "river 
cliff,"  even  though  it  is  necessary  to  more 
than  double  this  line  In  length  In  order  to  do 
BO.  From  this  point  we  must  follow  the 
course  and  distance  called  for  in  the  patent 
as  nearly  as  may  be  done  so  as  to  make  the 
calls  reach  the  other  points  on  the  river  cliff 
called  for  In  the  patent,  which  are  two. 
From  the  third  point  on  the  river  cliff,  called 
for  In  the  patent,  the  next  fixed  object  In  the 
patent  is  the  line  of  Thomas  Ryan.  As  above 
stated,  the  boundary  line  of  this  Ryan  tract 
of  land  is  well  established,  and,  when  the 
patent  calls  for  this,  the  line  must  l>e  run  so 
as  to  reach  It  Following  the  Ryan  line  ac- 
cording to  the  calls  of  the  patent,  the  next 
established  and  recognized  point  is  a  stake 
In  the  Isaac  Foster  line.  The  lines  of  the 
Foster  patent  are  also  well  known  and  rec- 


ognized, and  therefore,  upon  leaving  the  Ry- 
an patent,  the  course  called  for  in  the  Milla 
patent  must  be  followed  and  the  distance  so 
extended  as  to  make  tbe  line  reach  the  Foster 
patent;  thence,  following  the  course  called 
for,  the  line  must  be  run  to  the  comer  of  the 
old  3.  W  Mills  patent,  evidenced  by  a  pine 
tree;  thence  with  the  lines  of  the  Mills  pat- 
ent to  the  beginning.  The  boundary  line  of 
this  patent,  when  run '  as  above  indicated, 
will  Include  a  body  of  land  six  or  seven  times 
larger  than  that  called  for  In  the  original 
patent,  but,  as  has  been  repeatedly  held  by 
this  court,  where  the  survey  calls  for  natural 
objects,  established  lines,  or  recog^nized  cor- 
ners. It  must  be  run  to  such  points,  and  it 
Is  Immaterial  If  In  so  doing  the  boundary 
Is  made  to  embrace  and  include  a  much  lai^ 
ger  area  than  Is  called  for.  Mercer  v.  Bates, 
4  J.  J  Marsh.  334,  and  Pitman  v.  Nunnelley. 
82  S.  W.  e06,  17  Ky.  Law  Rep.  793.  It  Will 
be  observed  by  an  examination  of  the  map 
in  this  case  that  the  natural  objects  and  fixed 
boundaries  called  for  in  the  original  patent 
practically  surrounds  this  body  of  land.  The 
first  natural  object  is  the  river  cliff,  lying 
to  the  northeast:  the  next  two  calls  are  also 
for  the  river  cliff,  lying  almost  to  the  north; 
the  fourth  call  Is  the  Thomas  Ryan  bound- 
ary, to  the  northwest;  the  next  call  Is  for 
the  Isaac  Foster  survey,  lying  to  the  west; 
the  next  Is  the  corner  in  the  old  Mills  survey 
pointed  out  by  a  pine,  which  is  the  extreme 
southern  point  of  this  survey;  and  the  line 
of  the  old  Mills  or  Parmley  tract,  next  called 
for,  lies  to  the  east  of  the  southern  portion 
of  the  land  in  controversy.  As  none  of  these 
natural  objects  or  established  boundary  lines 
or  points  are  reached  by  running  the  line  the 
distance  called  for  in  tlie  patent,  we  are  led 
to  the  belief  that  the  surveyor  who  made 
same  did  not  actually  run  any  of  these  lines. 
He  was  undoubtedly  familiar  with  the  lay 
of  the  land  in  that  locality,  and  with  the 
boundary  lines  of  the  other  patents  described 
in  this  patent,  and  without  measuring  the 
lines  he  wrote  out  this  survey,  thinking  that 
following  the  courses  for  the  distances  called 
for  the  desigrnated  objects  would  be  reached. 
That  he  was  badly  mistaken  Is  evidenced  hy 
the  fact  that  not  a  single  one  of  the  lines,  as 
called  for  in  his  patent,  can  be  followed  In 
passing  from  one  designated  established  point 
to  another,  and  yet  the  figure  of  the  survey, 
when  run  to  the  natural  objects,  known  lines, 
and  fixed  corners  called  for  in  the  patent, 
carries  out  In  the  main  the  distinguishing 
features  of  the  plat  which  accompanied  the 
original  survey.  The  chancellor  established 
the  boundary  line  to  the  land  in  controversy, 
as  alx>ve  indicated,  by  changing  the  courses 
and  extending  the  distances  so  as  to  run  the 
lines  to  the  natural  objects,  the  known 
boundary  lines  and  fixed  points  called  for  In 
the  patent;  and  the  judgment  of  the  lower 
court  la  therefore  affirmed. 
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WEBB  &  PRESTON  v.  MILFORD  SHOE  CO. 

(Court   of   Appeala    of    Kentucky.      March   4, 
1908.) 

BAI.BS— Bbsaoh  or  Wakbantt— Bigiit  to  Sxt- 

Orr  iH  AcnoN  fob  Pbick. 

Plaintiff  sold  defendant  boots  and  shoes  by 
■ample  by  falsely  representing  that  the  sample 
was  of  leather,  and  that  the  xoods  to  be  deliver- 
ed were  of  the  same  qnality  as  the  sample.  De- 
fendant could  not  and  did  not  discover  that  the 
goods  were  not  according  to  representations  nn- 
til  they  had  been  worn  oy  his  customers,  when 
be  notified  plaintiff  of  the  fact.  Held,  that  de- 
fendant, in  an  action  for  the  price  of  the  Koods, 
could  use  the  breach  of  warranty  as  a  defense 
by  way  of  set-off. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
Xpl.  43.  Sales,  i|  1214-1223.] 

Appeal  from  Circuit  Court,  Johnson  Oonnty. 

"To  be  oflSclally  reported." 

Action  by  the  Mllford  Shoe  Company  against 
Webb  A  Preston.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed  and  remanded. 

Vaughan,  Howes  A  Howes,  for  appellant. 
WeUs  &  Wells,  tor  appellee. 

NUXN,  J.  Appellee  Instituted  this  action 
against  appellant,  a  corporation,  upon  an  ac- 
count for  $1,273.46,  the  purchase  price  of  a 
bill  of  shoes  sold  and  delivered  appellant, 
credited  by  the  snm  of  $402.50,  paid  June  1, 
1907.  Appellant  answered,  denying  that  it 
owed  $881.18,  the  balance  of  the  account  sued 
on ;  but  did  not  deny  that  It  had  received  the 
goods.  In  the  second  paragraph  It  alleged  that 
on  the day  of ,  1907,  It  purchas- 
ed of  appellee,  by  sample,  the  boots  and  shoes 
referred  to  In  the  petition;  that  at  the  time 
of  the  purchase  appellee  and  Its  agents  false- 
ly and  fraudulently  represented  to  It  that  the 
boots  and  shoes  were  of 'the  best  quality,  were 
made  of  leather  and  In  a  workmanlike  man- 
ner, and  of  as  good  quality  as  the  sample 
shown  appellant,  which  was  of  leather ;  that 
It  relied  on  this  representation,  and  was 
thereby  Induced  to  purchase  the  boots  and 
shoes ;  that  If  it  had  not  been  for  this  repre- 
sentation. It  would  not  have  made  the  pur- 
chase ;  that  In  truth  and  In  fact  the  boots  and 
shoes  were  not  of  the  best  quality,  nor  as 
good  as  the  sample  shown  it,  nor  of  leather  or 
made  In  a  workmanlike  manner,  all  of  which 
facts  appellee  well  knew  at  the  time  of  mak- 
ing the  aforesaid  representation.  It  further 
alleged  that  the  boots  and  shoes  were  not  of 
the  value  of  more  than  one-half  the  snm 
charged  In  the  petition,  and  that  It  made  the 
payment  of  $402.90  before  It  knew  of  the  in- 
ferlor  quality  of  the  boots  and  shoes,  and  be- 
fore it  knew  that  the  representations  made  by 
appellee  were  false  and  fraudulent  The 
court  sustained  a  demurrer  to  this  answer; 
and  it  filed  an  amended  answer,  In  which  this 
language  occurs:  "It  further  states  that  it  re- 
lied npon  the  representations  made  by  the 
plaintiff  and  Its  agents  at  the  date  of  the  pur- 
chase of  the  said  goods,  and  believed  that  said 
goods  would  be  a?  represented  by  its  iigent  at 
the  date  of  the  purchase  by  sample,  as  stated 


In  defendant's  original  answer,  counterclaim, 
and  set-off  herein,  and  for  that  reason,  and 
that  reason  alone.  It  took  no  steps  to  test  the 
goods  when  received  by  it,  and  oould  not  and 
did  not  find  out  the  inferior  quality  of  said 
goods  until  the  same  had  been  worn  by  Its 
customers  and  reported  to  it"  It  further 
stated  that  Immediately  after  finding  out  that 
said  goods  were  not  as  represented  it  notified 
appellee,  and  even  returned  a  pair  of  the 
shoes  that  bad  proven  unsatisfactory.  The 
court  also  sustained  a  demurrer  to  this 
amended  answer.  By  appellee's  demurrer  to 
the  pleadings  of  appellant,  it  admitted  as  true 
all  the  facts  alleged  therein.  It  admitted  that 
it  sold  to  appellant,  by  sample,  the  bill  of 
goods  sued  for;  that  it  falsely  represented 
that  the  sample  was  of  leather,  and  that  the 
goods  to  be  delivered  were  of  the  same  qual- 
ity ;  and  that  it  knew,  at  the  time,  that  the 
boots  and  shoes  to  be  shipped,  and  were 
shipped,  were  not  of  that  quality  and  were 
not  of  leather,  and  that  appellant  relied  upon 
the  tmth  of  -the  representations  and  state- 
ments so  made  by  appellee;  that  appellant 
could  not  and  did  not  find  out  the  inferior 
quality  of  the  goods  until  the  same  had  been 
worn  by  Its  customers;  and  that,  after  find- 
ing out  that  the  goods  were  not  as  represent- 
ed. It  notified  appellee  of  that  fact. 

In  the  case  of  Cook  v.  Gray,  2  Bush,  121, 
this  court  quoted  with  approval  from  the  case 
of  O'Bannon  &  Co.  r.  Rolfe  &  Bledsoe,  7 
Dana,  320,  as  follows:  '  There  Is  a  material 
distinction  between  a  warranty  of  a  chattel 
on  an  executed  sale  and  a  warranty  that  ar- 
ticles to  be  manufactured  and  delivered  in  fu- 
ture shall  be  of  a  particular  quality  In  the 
former  ease  the  purchaser  has  the  right  to  re- 
ly upon  the  warranty  without  examination  or 
Inspection  of  the  article,  and  therefore  may 
return  the  article  or  sue  for  the  breach  of 
warranty,  or  use  it  as  a  defense  by  way  of  re- 
coupment; whereas,  in  the  latter  case,  if  he 
should  receive  the  article,  he  thereby  fur- 
nishes conclusive  evidence  to  the  warrantor 
that  the  article  is  of  the  quality  covenanted  to 
be  delivered."  The  case  of  Gregg  v.  Woods, 
3  Ky.  Law  Rep.  526,  Is  one  where  the  purchas- 
er sued  the  seller  of  a  horse  for  an  alleged 
breach  of  warranty  that  the  horse  sold  was 
gentle,  safe,  and  a  good  harness  horse;  and 
also  alleged  the  fraudulent  concealment,  by 
the  seller,  of  the  unsoundness  of  the  horse. 
The  court  said,  upon  the  first  ground,  that  it 
was  not  necessary  for  the  plaintiff  to  show 
the  defendant  knew  the  horse  was  not  sound, 
as  he  warranted  him  to  be.  "Nor  was  it 
necessary,  in  order  to  recover  damages  upon 
the  second  ground,  for  him  to  have  tendered 
the  horse  back  and  demanded  a  rescission  of 
the  contract"  The  case  of  Jones  Bros.  v. 
McEwan,  91  Ky.  373,  16  S.  W.  81,  12  L.  R.  A. 
390,  was  where  appellee  therein  sold  and  de- 
livered to  appellants  wheat  which  was  to 
grade  No.  2  in  Newport  News.  Api)ellauts 
received  the  wheat,  and  afterwards  sued  ap- 
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peUee  for  the  difference  In  tbe  value  of  No.  2 
wheat  and  the  Inferior  quality  of  wheat 
which  was  delivered  to  them  In  Newport 
News.  The  court  In  that  cane  said:  "If  the 
goods  tendered  In  discharge  of  the  contract 
do  not  come  np  to  the  terms  of  it  as  to  de- 
scription or  quality,  vendee  has  the  right  to 
reject  them  and  hold  the  vendor  responsible 
in  damages ;  but  If  he,  after  having  Inspected 
them,  or  after  having  a  fair  opportunity  to  do 
so,  receives  tliem  in  discharge  of  the  contract, 
although  they  do  not,  as  to  description  or 
quality,  comply  with  its  terms,  he  thereby 
waives  their  defects,  and  he  cannot  recover 
daiaages  on  account  of  them."  Appellee's 
counsel  relies  mainly  ui>on  this  case,  and 
other  cases  in  line  with  it,  to  support  the  ac- 
tion of  tbe  lower  court;  but,  as  said  In  the 
case  of  Swing  v.  Hauss,  60  S.  W.  249,  20  Ky. 
Law  Rep.  1883,  tills  case  applies  when  tbe 
vendee  knows,  or  has  an  opportunity  .to 
know,  tbe  quality  of  tbe  goods  when  he  re- 
ceives them. 

In  the  case  at  bar  it  Is  admitted  by  appel- 
lee that  appellant  did  not  know,  and  could 
not  have  known,  of  tbe  defects  in  the  boots 
and  aboea  sooner  than  it  did  discover  them, 
wbldi  was  In  June,  1907,  at  whldi  time  it 
notified  appellee  thereof.  This  may  appear  to 
the  ordinary  mind  unreasonable,  but  never- 
theless this  appellee  admits  to  be  true ;  and 
it  may  be  that  appellant  could  not  have  dis- 
covered that  the  boots  and  shoes  were  not  of 
leather  until  after  they  been  used  by  its  cus- 
tomers, unless  it  tiad  cut  and  destroyed  a  few 
pairs  to  ascertain  the  material  of  which  th^ 
were  made,  and  this  they  were  not  required 
to  do.  Appellee's  counsel  also  relies  oa  the 
case  of  Vogel  v.  Moore,  84  S.  W.  067,  27  Ky. 
Law  Rep.  94,  aa  In  point  The  facts  of  tills 
case  are  unlike  those  In  the  case  at  bar.  A 
contract  is  alleged  In  that  case  to  tbe  effect 
that  if  Moore  received  the  goods  and  found 
that  they  were  defective,  and  not  as  repre- 
sented, tie  should  return  them  and  receive 
other  goods  in  lien  of  them.  The  contract  ex- 
pressly required  this  thing,  and  he  failed  to 
do  so,  Oonsequently  he  liad  no  cause  of  ac- 
tion. 

We  are  of  the  opinion  that  the  lower  court 
erred  in  sustaining  the  demurrer,  and  the 
Judgment  Is  reversed  and  remanded  for  tnr- 
thar  proceedings  consistent  herewith. 


SOUTH  et  al.  v.  BACK. 

(Court   of   Appeals    of   Kentucky.     Mardi   <t, 
1908.) 

1.  Judgment  —  Cokolusiviness  —  Mattebs 
CoNcirUDEO— Title  to  Pbopebtt— -Bounda- 

BIBS. 

Where  in  two  prior  suits  involving  the 
same  boundary  the  line  as  located  in  tlie  second 
suit  Included  more  land  than  defendant  was  en- 
titled to  nnd^  the  boundaries  as  fixed  by  tbe 
first  suit,  tbe  first  Judgment  fixing  tlie  line  not 
having  t>een  pleaded  In  oar  of  the  second  suit,  in 
a  sulwequent  action  of  trespass  involving  the 
same  boundaries,  the  line  as  fixed  by  the  second 
Judgment  is  kiadiag  upon  the  parties  aad  de- 


fendant may  only  dalm  the  land  widiln  sacfa 
boundaries,  though  the  evidence  siiows  that  he 
was  entitled  to  more  land. 

r£jd.  Note.— EV>r  cases  in  point,  see  Cent.  Dig. 
y<A.  SO,  Judgment,  H  1276-1277.] 

2.   BOUNDABIBS  —  DBBOSIFTION   —  OONBISUO- 

TioN  or  Lanouaoe  oe  Desobiftion. 

Where  tbe  Judgment  in  a  former  suit  fixed 
a  line  as  mnning  from  two  white  oaks  to  two 
chestnut  oaks  to  the  left  of  High  Knob,  and  it 
appeared  from  the  evidence  that  the  cliestnut 
oaks  were  260  feet  to  the  left  of  Hi^  Knob,  the 
decree  in  tbe  present  suit  fixing  the  line  as 
"just"  to  the  left  of  High  Knob  did  not  give  the 
defendant  the  line  as  fixed  by  the  former  Judg- 
ment. 

Appeal  from  Circuit  Court,  Breathitt  Coun- 
ty. 

"Not  to  be  offldally  reported." 

Action  by  W.  D.  Back  against  Houston 
South  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Judgment  re- 
versed and  remanded  for  further  proceedings, 
with  directions. 

O.  W.  Fleener,  for  appellants.  J.  J.  O. 
Back  and  D.  B.  Redwine,  for  appellee. 

NUNN,  J.  It  appears  from  tbe  record  tbat 
one  Benjamin  Say  at  one  time  owned  a  large 
body  of  land  lying  on  tbe  north  fork  of  the 
Kentucky  river,  which  is  now  in  Breathitt 
coimty,  Ky.;  that  after  bis  death  lila  heirs 
sold  and  conveyed  a  part  of  It  to  one  Mrs. 
Lyndon.  They  next  sold  and  conv^ed  a  por- 
tion of  it  to  D.  W.  Bullock,  the  remote  vendor 
of  appellant  Afterwards  they  sold  and  con- 
veyed a  portion  to  one  John  Cockrill,  the 
remote  vendor  of  appellee.  Tills  last  con- 
veyance called  for  the  line  of  Mrs.  Lyndon 
and  Bullock,  and  this  is  the  line  in  dispute 
in  this  action,  and  its  location  has  been  twice 
before  contested  In  ooort  by  appellants  and 
those  in  possession  of  the  Cockrill  (appel- 
lee's) land.  The  line  in  diq>ute  starts  at 
two  white  oaks,  Mrs.  Lyndon's  comer,  on  tbe 
ridge.  The  trees  are  standing  and  are  mark- 
ed, and  the  parties  agree  that  they  are  tbe 
comer.  The  line  dividing  ttaeir  lands  rons 
from  the  two  white  oaks,  on  a  northeastern 
course,  for  over  300  poles,  to  the  top  of  a 
ridge.  Appellant  clalma  to  own  all  tbe  land 
drained  by  the  right-band  fork  of  Shacks 
branch,  and  claims  that  the  line  between  him 
and  appellee  extends  from  the  two  white  oaks 
along  the  dividing  ridge  between  the  right 
and  left  band  fwks  of  Shacks  branch.  Prior 
to  tbe  year  1894  one  T.  P.  Cardwell  and 
others,  who  were  in  possession  of  tbe  land 
now  owned  by  appellee,  went  across  this 
dividing  ridge  and  cut  some  timber  on  the 
land  of  appellants,  who  sued  them  for  the 
treepasB  and  recovered.  The  case  was  appeal- 
ed to  this  court  and  was  afflmied.  Appel- 
lant understood  that  be  sustained  his  claim 
to  the  line  contended  for  by  him;  but  tbe 
Goort  for  some  ree8<m  not  accounted  (or, 
described  tbe  division  line  between  the  parties 
as  mnning  "from  two  white  oaks  N.  41*  E. 
aoe  poles  to  the  'High  Knob'  at  tbe  head  of 
Little  Pan  Bowl  branch."    Afterwards,  and 
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about  the  year  1889,  W.  B.  Cardwell  and 
otbMB,  who  were  in  possession  of  the  land 
owned  by  appellee,  agahi  went  over  the  ridge 
onto  appellant's  side  and  cnt  more  timber, 
and  appellant  again  sned  for  the  treBpass 
and  recovered.  The  former  Judgment,  and 
the  line  named  as  fixed  by  the  conrt,  was  not 
pleaded  In  the  second  action,  and  in  the  Jndg- 
ment  the  court  used  this  langnage:  "The 
conrt.  being  advised,  adjudges  that  the  plain- 
tiff la  the  owner  of  the  land  set  out  in  his 
petition  and  in  controversy  in  this  action,  and 
it  is  therefore  adjudged  by  the  court,"  etc. 
This  disputed  line,  as  claimed  in  that  peti- 
tion as  amended,  and  to  which  appellant  re- 
covered, was  fixed  by  the  court  as  follows: 
"Beginning  at  two  white  oaks,  Polly  Lyndon's 
comer,  then  a  straight  line  to  two  chestnuts 
to  the  left  of  the  High  Knob,  then  to  the 
head  of  Little  Pan  Bowl  branch."  The  proof 
in  this  case  shows  that  the  two  chestnuts 
are  about  2S0  feet  to  the  left  of  High  Knob, 
and  consequently  gave  appellant  more  land 
than  the  flist  Judgment,  but  does  not  give 
him  all  that  he  claimed,  which  was  along  the 
dividing  ridge  between  the  left  and  right 
hand  forks  of  Shacks  branch. 

In  our  opinion,  from  the  title  papers,  plats, 
and  other  evidence  in  tlie  case,  the  true  line 
between  the  two  surveys  was  along  this  ridge, 
as  claimed  by  appellant;  but  he  is  barred 
from  claiming  it  by  reason  of  this  former 
Judgment  referred  to,  and  he  could  not  have 
extended  his  claim  beyond  the  line  fixed  In 
the  first  Judgment,  to  wit,  N.  41*  E.  to  the 
High  KJDOb,  if  that  Judgment  had  been  plead- 
ed in  bar  in  the  second  action,  but,  aa  it  was 
not,  the  Judgment  in  the  second  action,  fixing 
the  line  from  the  white  oaks  to  the  two  chest- 
nuts to  the  left  of  High  Knob,  is  binding  on 
and  between  the  parties.  The  court.  In  the 
Judgment  appealed  from  in  this  case,  fixed 
this  division  line  as  a  straight  line  from  the 
two  white  oaks,  at  what  is  known  as  the 
"Polly  Lyndon  comer,"  to  two  marked  chest- 
nut oaks  Just  to  the  left  of  High  Knob,  and 
the  course  of  the  line  is  N.  41*  E.  from  the 
two  white  oaks  to  the  two  chestnut  oaks.  It 
will  be  seen  that  he  fixed  the  line  on  the  same 
degree  as  that  fixed  in  the  first  Judgment 
referred  to,  and  the  chestnut  oaks  as  Just  to 
the  left  of  High  Knob.  If  the  chestnut  oaks 
are  250  or  260  feet  to  the  left  of  High  Knob, 
as  fixed  by  the  witnesses,  the  degree  of  the 
line  called  by  N.  41*  B.,  the  use  of  the  words 
"just  to  the  left,"  and  the  degree  of  the  line 
fixed  by  the  conrt,  does  not.  In  our  opinion, 
give  to  appellant  the  line  as  fixed  in  the 
Mcond  Judgment  referred  to,  and  he  is  en- 
titled to  go  to  that  line.  It  appears  that 
Mahulda  South,  wife  of  Houston  South, 
died  a  short  time  before  the  Judgment  was 
rendered  in  this  action,  that  she  held  the 
title  to  this  land  in  dispute,  and  the  case  was 
not  revived  against  her  children.  For  these 
reasons  the  Judgment  is  reversed,  and  cause 
ronanded,  with  directions  to  revive  the  actlMi 


against  the  <dUldren  of  Mahulda  South,  and 
have  the  true  line,  as  herein  indicated,  es- 
tablished, and  ascertain  the  timber  cut  by 
appellant  across  this  line  on  appellee's  land, 
and  ascertain  its  value,  and  give  appellee 
Judgnient  therefor. 


CITIZENS'  NAT.  BANK  et  al.  v.  COM- 
MONWEALTH. 
(Conrt  of  Appeals  of  Kentucky.    Feb.  27.  190S.) 

1.  Taxation— CoixwjTioN    of   Tax— Actions 
— Pleadihg. 

In  an  action  acainst  a  bank  to  collect  taxes, 
a  claim  that  United  States  bonds  held  by  the 
bank  were  exempt  should  be  set  up  in  the  an- 
swer, instead  of  the  rejoinder,  since  it  was  a 
defense  pro  tanto  to  the  cause  of  action  set  up 
in  the  petition. 

2.  Afpeai.  —  Rrvirw  —  Amendments  —  Dis- 

CBEnON   or  GOTTBT. 

It  Is  within  the  discretion  of  the  court  to 
permit  amendments  to  the  pleadings,  and  its 
action  in  that  respect  will  not  be  reviewed  ex- 
cept apon  sufficient  cause  shown. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {{  3825-3833.] 

Appeal  from  Circuit  Court,  Boyle  Coimty. 

"Not  to  be  officially  reported." 

Action  by  the  commonwealth  against  the 
Citizens'  National  Bank  and  others.  From 
a  Judgment  tor  plaintiff,  defendants  appeal. 
Affirmed. 

Robert  T.  Qfuisenberry,  for  appellanta 
Robt  Hardin  and  W.  J.  Price,  for  the  Com- 
monwealth. 

BARKER,  J.  This  is  the  second  appeal  of 
this  case.  The  opinion  on  the  first  is  to  be 
found  in  117  Ky.  046,  80  8.  W.  158.  On  the 
former  appeal  every  question  involved  here, 
except  the  plea  of  the  statute  of  limitation, 
and  a  claim  to  a  reduction  from  the  value  of 
the  shares  of  stock  of  the  shareholders  taxed 
the  value  of  the  bonds  of  the  United  States 
owned  by  the  bank,  was  decided.  In  revers- 
ing the  Judgment  direction  was  given  In  the 
opinion  that,  upon  the  return  of  the  case  to 
the  circuit  court,  the  defendant  should  be 
allowed.  If  it  desired,  to  set  up  the  statute 
of  limitation,  in  so  far  as  it  could,  in  har  of 
the  claim  of  the  state  for  taxes.  After  the 
mandate  was  filed  In  the  lower  court  the  de- 
fendant pleaded  the  five-year  statute  of  lim- 
itation, and  its  plea  was  sustained  to  all  of 
the  years  Involved,  except  1896,  1897,  1898, 
and  1899,  and  Judgment  was  given  in  favor 
of  the  commonwealth  taxing  the  shares  of 
the  stockholders  of  the  bank  retrospectively 
for  these  years. 

No  complaint  is  made  that  there  was  any 
error  on  the  part  of  the  trial  court  in  apply- 
ing the  statute  of  limitation  to  the  claim  of 
the  commonwealth  to  tax  the  shares  of  stock 
for  the  various  years  involved.  The  several 
other  questions  which  the  learned  counsel  for 
appellant  discusses  In  his  brief,  except  the 
claim  to  have  the  United  States  bonds  de- 
ducted from  the  value  of  the  shares,  were 
fully  considered  and  settied  in  the  opinion  on 


Digitized  by 


Google 


232 


106  BOUTHWBSTBKM  BEPORTEB. 


(Kj. 


tbe  first  appeal,  and  we  shall  content  our- 
selves now  with  saying  that  whatever  was 
settled  on  the  former  appeal  Is  the  law  of  the 
case  on  this  appeal,  and  not  open  to  reargo- 
ment 

When  the  case  was  ready  for  final  trial, 
the  defendant  tendered  an  amended  rejolnr 
der.  In  which  It  was  set  forth  that  a  part  oC 
the  bank's  capital  and  surplus  was  invested 
In  United  States  bonds,  and  that  United 
States  bonds  were  allowed  as  an  exemption 
from  taxation  In  favor  of  the  state  banks, 
and  asked  that  the  amount  of  those  held  by 
It  be  deducted  each  year  In  applying  the  tax 
levies.  Upon  the  former  appeal,  and  also  in 
the  case  of  Citizens'  National  Bank  of  Leba- 
non V.  C!ommonwealth,  80  8.  W.  479,  25  Ky. 
Law  Rep.  2254,  we  held,  in  applying  the  stat- 
ute of  1900,  which  Is  involved  here,  that  the 
stockholders  in  national  banks  are  entitled 
to  precisely  the  same  exemption  as  state 
banks;  and  undoubtedly,  If  the  exemption 
bad  been  properly  pleaded  and  at  the  proper 
time,  it  would  have  been  allowed.  The  claim 
of  exemption  should  have  been  set  up  In  the 
answer  Instead  of  tbe  rejoinder,  as  the  reduc- 
tion claimed  was  a  defense  pro  tanto  to  the 
cause  of  action  set  up  in  the  petition.  The 
trial  judge  is  Invested  by  law  with  wide  dis-. 
cretlon  In  the  matter  of  permitting  amend- 
ments, and  we  have  seldom  Interfered  with 
the  exercise  of  this  discretion,  and  never 
except  upon  sufficient  cause  for  our  action. 
No  reason  Is  given  in  the  record  for  the  fail- 
ure to  claim  the  exemption  in  proper  time, 
and  we  therefore  do  not  feel  at  liberty,  with- 
out cause  shown,  1x>  overrule  tbe  order  of 
the  trial  court  in  refusing  to  allow  the  ten- 
dered amendment  to  be  filed:  First,  because 
It  came  too  late;  and,  second,  because  It  was 
not  contained  in  the  answer  or  an  amended 
answer. 

There  being  no  sufficient  reason  shown  for 
reversing  the  judgment  of  the  trial  court.  It 
Is  affirmed. 


KIRK-CHRISTY  CO.  v.  AMERICAN  ASS'N. 

Inc. 

SAME  V.  LOUISVILLE  PROPERTY  CO, 

(Court  of  Appeals  of  Kentucky.    March  4,  190&) 

1.  Eh*iNENT   Domain— PuBuo   Usi— Consti- 
TUTIONAUTT  o»  Statute. 

Laws  1904,  p.  311,  c.  126,  providing  that 
a  person  may  condemn  a  right  of  way  over  the 
land  of  another,  where  necessary,  for  the  pur- 
pose of  marketing  the  products  of  his  soil,  ia 
not  unconstitutional. 

[E».  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  (  57.] 

2.  Same  —  Proceedings  —  Pabties  —  Coa- 
POBATIONS— Statutory  Pbovisions. 

A  corporation  as  well  as  an  individual  may 
Institute  proceedings  under  Laws  1904,  p.  311, 
c.  126.  permitting  a  person  to  condemn  a  right 
of  way  over  land  of  another,  where  necessary, 
for  the  purpose  of  marketing  the  products  of 
his  soil,  since  the  act  makes  no  distinction  be- 
tween natural  and  artificial  persons;  and  a  for- 
eign corporation  Is  an  artificial  person  no  less 
than  a  home  corporation. 


8.    COBPOBATIOWS    —    FOBEIOIf    —    ACTIONS    — 
PLKAniNOa  —  PKITIOIT  —  COMFUADCE    WITH 

Statute. 

A  foreign  corporation  need  not  allege  in  its 
petition  for  the  condemnation  of  a  right  of  way 
under  Laws  1904,  p.  811,  c.  12^  that  it  has  com- 
plied with  the  statutes,  and  is  entitled  to  do 
buainess  in  the  state;  but,  if  it  has  not  com- 
plied with  the  statute,  its  failure  to  do  so  is  a 
nuitter  of  defense,  to  be  presented  by  answer. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  i  2646.] 

4.  Eminent  Domain  —  PBOCEEDmas  —  Heab- 

INO. 

Laws  1904,  p.  311,  c.  126,  i  1,  provides 
that,  where  it  appears  to  the  court  that  it  is 
necessary  for  a  person  to  have  a  right  of  way 
over  the  land  of  another  In  order  to  market  tbe 
products  of  his  own  land.  It  shall  appoint  com- 
misslonen,  who  shall  determine  and  report 
whetha  the  right  of  way  is  necessary.  Section 
2  provides  that  upon  tbe  filing  of  the  report 
process  shall  issue  against  the  owners  to  snow 
cause  why  the  report  should  not  be  confirmed. 
Held  that,  when  the  petition  shows  the  facts  re- 
quired by  the  statute,  the  court  should  appoint 
commissioners,  and  should  not  bear  the  case  un^ 
til  the  report  has  come  in  and  process  has  is- 
sued against  the  landowners,  since  the  statute 
contemplates  that  the  facta  should  be  presented 
to  the  court  by  the  report  befon  a  hearing  of 
the  issues  upon  the  merits. 

5.  Same— Purpose  or  Notice. 

Laws  1904,  p.  313,  c.  126,  {  2,  relating  t* 
condemnation,  provides  that  upon  tbe  filing  of 
the  report  of  commissioners  appointed  to  ascer- 
tain the  necessity  to  a  landowner  of  a  right  of 
way  over  the  land  of  another,  sought  to  be  con- 
demned under  the  act,  process  shall  issue  against 
the  owners  of  the  land  to  show  cause  wl^  the 
report  should  not  be  confirmed,  etc  Ky.  St. 
1903,  I  4349,  provides  that  the  applicant  for 
commissioners  shall  give  the  person  through 
whose  land  the  passway  is  propmed  10  days' 
previous  notice  of  the  intended  application. 
Held,  that  the  purpose  of  the  notice  is  to  per- 
mit the  person  receiving  It  to  lie  heard  on  the 
question  as  to  who  shall  be  appointed  commis- 
sioners, and  as  to  whether  or  not  the  ai^licant 
has  presented  a  state  of  facts,  bringing  Uni 
withui  the  statute. 

Appeal  from  Circuit  Court,  Bell  County. 
"Not  to  be  officially  reported." 
Separate  condemnation  proceedings  to  wo- 
cure  a  right  of  way  by  the  Kliic-Chrtsty  Com- 
pany against  the  American  Association,  In- 
corporated, and  against  the  Louisville  Prop- 
erty Company.  From  a  judgment  dismiss- 
ing tbe  proceedings,  plalntUf  appeals.  Re- 
versed and  remanded,  with  directions. 

Cook  &  Jones,  for  appellants.  William 
Ayers  and  Benjamin  D.  Warfleld,  for  appel- 
lee Louisville  Property  Company.  Wm.  Low, 
for  appellee  American  Association,  Inoor- 
porated. 

HOBSON,  J.  These  proceedings  were  In- 
stituted in  the  Bell  county  court  by  the  Klrk- 
Chrlsty  Company  against  the  Louisville  l^rop- 
erty  Company  and  the  Ajnerlcan  Association, 
Incorporated,  to  condemn  a  right  of  way  over 
their  lands  so  that  it  might  get  out  certain 
timber  owned  by  It  under  the  act  of  1904. 
See  Acts  1904,  p.  311,  c  126.  The  county 
court  dismissed  the  proceedings  on  the  ground 
that  the  act  is  unconstitutional.  The  plain- 
tiff appealed  to  the  circuit  court,  which  corn- 
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cnrred  In  the  same  rlew.  B*roiii  this  judg- 
ment, the  appeals  before  ua  are  prosecuted. 
In  the  recent  case  of  Chesapeake  Stone 
Co.  T.  Moreland  (Ky.)  104  8.  W.  762,  decid- 
ed since  these  cases  were  heard  In  the  court 
bdow,  we  held  the  act  constltntlonal.  We 
are  asked  to  reconsider  that  ruling;  bat 
upon  a  re-ezamlnatlon  of  the  snbject  we  see 
DO  reason  for  disturbing  the  rule  then  laid 
down.  Under  that  act  a  corporation  no  less 
than  a  private  person  may  Institute  the  pro- 
ceedings. The  act  makes  no  distinction  be- 
tween natural  and  artificial  persons.  Neither 
the  language  nor  the  purpose  of  the  act  would 
JuBtify  a  distinction.  A  foreign  corporation 
is  an  artificial  person  In  this  state  no  less 
than  a  home  corporation.  If  it  be  true  that 
the  applicant  has  not  compiled  with  our  stat- 
utes, and  is  not  entitled  to  do  business  in  the 
state,  this  defense  may  be  presented  by  an- 
swer. It  was  unnecessary  for  the  plalntlfF 
to  anticipate  in  its  petition  matter  of  this 
sort  When  the  petition  of  the  applicant 
shows  the  necessary  facts  required  by  the 
statute,  the  court  should  make  an  order  ap- 
pointing commissioners,  and  upon  the  coming 
In  of  the  report  of  the  commissioners  pro- 
cess should  go  against, the  owners  to  show 
cause  why  the  report  should  not  be  con- 
firmed. They  may  then  make  their  defense, 
but  the  court  should  not  hear  the  case  twice ; 
and  no  process  against  the  landowners  is 
necessary  until  the  report  of  the  commission- 
ers Is  filed.  The  purpose  of  the  statute  is 
that  the  facts  be  gotten  before  the  court  by 
the  report  of  the  commissioners  before  any 
bearing  of  the  case  by  the  court;  for  it  may 
be  that  ttie  commissioners  will  lay  <^  a  dif- 
ferent route  from  that  asked  by  the  appli- 
cant, and  no  Issues  should  be  heard  in  the 
case  until  the  report  of  the  commissioners 
cmnes  in  and  It  is  definitely  settled  where 
the  way  will  be  located.  Section  2  of  the 
act  of  1901  is  as  follows:  "Upon  the  filing 
of  the  report  of  the  commissioners,  the  clerk 
of  the  county  court  shall  Issue  process  against 
the  owners  to  show  cause  why  the  said  report 
should  not  be  confirmed,  and  shall  make  such 
orders  as  to  nonresidents  and  persons  under 
disability  as  are  required  by  the  Civil  Code 
of  Practice  in  actions  against  them  in  the 
circuit  court."  Section  4349,  Ky.  St  1903, 
which  is  a  part  of  the  original  act,  is  In  these 
words:  "The  applicant  for  commlBsloners 
shall  give  the  person  through  whose  land  the 
pasaway  is  proposed  10  days'  previous  no- 
tice of  the  intended  application."  When  these 
provisions  are  read  together,  we  think  they 
mean  that  the  applicant  must  give  the  person 
through  whose  land  the  passway  Is  propos- 
ed 10  days'  notice  of  the  intended  applica- 
tion, so  that  he  may  be  heard  in  the  county 
court,  if  be  desires  to  be,  as  to  who  shall 
be  commissioners,  and  as  to  whether  or  not 
the  ai^licant  presents  a  state  of  facts,  bring- 
ing him  within  the  statute;  but  all  questions 
which  go  to  the  merits  uf  the  case,  where 
an  issue  is  taken  upon  the  petition,  should 


be  tried  after  the  commissioners'  report  is 
filed. 

Judgment  reversed,  and  cause  remanded 
to  the  circuit  court,  with  directions  to  re- 
mand It  to  the  county  court  for  further  pro- 
ceedinga  consistent  herewith. 


MORGAN  V.  SPARKS. 
(Court  of  Appeals  of  Kentucky.    March  6, 1908.) 

1.  DOWKB  — RZLEASE  — PoSTNUmAI.    AOBEE- 
UXNT8. 

Where  a  conveyance  Is  made  in  lieu  of 
dower,  the  law  does  not  require  a  specific  state- 
ment to  that  effect;  it  being  sufficient  if  the 
intention  of  the  grantor  is  implied  f  r«Mn  the  in- 
strument 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Dower,  f  125.] 

2.  Sakk. 

A  wife  sued  her  liusband  for  alimony  and 
support  whereupon  an  agreement  was  entered 
into  between  the  parties  by  which  the  husband 
conveyed  to  her  a  farm  and  a  life  interest  in 
another  tract  of  land,  all  of  which  constituted 
about  one-half  of  the  husband's  property,  and  the 
wife,  in  consideration  therefor,  released  all 
claims  to  alimony  and  future  support  from  tiie 
husband  and  his  property.  Thereafter  the  bus- 
band  conveyed  the  land  kept  bv  him  to  defendant 
Held,  in  an  action  by  the  wife  to  recover  dower 
in  the  land  conveyed  to  defendant  that  the  con- 
veyances to  her  were  in  lien  of  her  dower  rights ; 
it  being  clear  from  the  agreement  that  such  was 
the  intention  of  the  parties  thereto. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  17,  Dower,  t  125.] 

8.  Sams— EviDEKCz. 

In  a  suit  by  a  wife  to  recover  dower  in  cer- 
tain land  conveyed  by  her  husband  to  defendant 
evidence  examined,  and  held  to  show  that  defend- 
ant purchased  the  land  upon  plaintiff's  assur- 
ance that  she  and  her  husband  had  settled  their 
property  rights  and  that  she  had  no  further  in- 
terest in  the  property. 

4.  SamK— RXLKASK— ESTOFPEL. 

Where  land  was  purchased  from  a  husband 
on  his  wife's  assurance  tliat  she  and  her  hus- 
band bad  settled  their  property  rights  and  that 
she  had  no  further  interest  in  such  land,  she 
was  estopped  from  thereafter  claiming  dower 
therein. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Dower,  f  99.] 

Appeal  from  Circuit  Court,  Clay  Ootmty. 

"Not  to  be  officially  reported." 

Action  by  America  Morgan  against  Nathan 
Sparks.  From  a  judgment  for  defendant, 
plaintitr  appeals.    Affirmed. 

A.  B.  Hampton,  Stivers  &  Wrl^t,  and 
Greene  &  Van  Winkle,  for  appellant  B.  B. 
Golden,  for  appellee. 

CLAT,  C.  Appellant,  America  Morgan,  In- 
stituted this  action  to  recover  dower  in  a 
tract  of  about  220  acres  of  land  which  her 
husband,  M.  V.  Morgan,  had  conveyed  to 
appellee,  Nathan  Sparks,  by  deed  in  which 
appellant  did  not  unite.  Ai^>ellee  defended 
upon  two  grounds :  First,  that  appellant  and 
her  husband  entered  into  an  agreement  by 
the  terms  of  which  she  bad  released  her  dow- 
er and  other  rights  to  her  huslund's  estate; 
second,  that  when  appellee  was  thinking  of 
purchasing  the  land  in  question  he  consulted 
appellant  in  regard  to  it,  and  she  stated  ttiat 
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she  and  ber  husband  had  settled  all  claims 
which  she  had  to  his  estate,  and  that  she 
made  no  claim  to  the  land.  The  Jodgmait 
below  was  In  favor  of  appellee. 

It  appears  that  prior  to  the  time  of  the 
conveyance  to  appellee  by  appellant's  hus- 
band, M.  V.  Morgan,  appellant  had  sued  her 
husband  for  alimony  and  asked  $400  per  year 
for  maintenance,  and  upon  final  hearing  judg- 
ment for  $5,000.  In  this  snlt  she  obtained 
an  attachment  against  all  of  ber  husband's 
property.  Thereafter  an  agreement  was  en- 
tered Into  between  appellant  and  her  hus- 
band, by  which  the  latter  conveyed  to  her 
one  farm,  almost  equal  In  value  to  another 
owned  by  him,  and  a  life  Interest  In  another 
tract  These  two  tracts  constituted  about 
one-half  of  her  husband's  property.  The  in- 
strument, which  was  signed  and  acknowledg- 
ed both  by  M.  V.  Morgan  and  appellant,  con- 
cludes as  follows :  "And  now,  In  considera- 
tion of  the  above  grants  by  M.  V.  Morgan  to 
America  Morgan,  the  said  America  Morgan 
hereby  releases  all  claims  to  alimony  and  fu- 
ture support  from  said  M.  V.  Morgan  and  bis 
property."  It  Is  the  contention  of  appellant 
that  her  suit  was  merely  one  for  alimony  and 
support,  and  that  she  Intended  by  said  con- 
tract to  release  only  her  claim  for  future 
suiqport;  that  It  was  not  her  purpose  to  re- 
lease her  dower  rights  In  her  husband's  prop- 
erty, nor  was  the  prt^erty  conveyed  to  her  In 
lieu  of  her  dower  rights.  In  Peppery. Thom- 
as, 86  Ey.  639,  4  8.  W.  297,  the  rale  In  re- 
gard to  Jointures  Is  thus  stated :  "The  term 
'jointure,'  as  above  used,  means  such  an  es- 
tate as  may  be  conveyed  or  devised  to  the 
wife  In  lieu  of  dower.  It  must  be  in  satisfac- 
tion of  it;  and.  If  transferred  to  her  with- 
out any  Intention  or  purpose  that  It  shall  be 
so,  It  does  not  operate  to  bar  her  claim.  If, 
however,  the  grantor  or  devisor  intends  the 
estate  conveyed  or  devised  as  In  lieu  of  dow- 
er, then  It  Is  a  jointure,  and  so  operates.  The 
bar  arises,  not  by  operation  of  law,  but  from 
the  express  or  Implied  Intention  of  the  hus- 
band." In  Tevls'  Ex'rs  v.  McCreary,  8  Mete. 
151,  the  rale  is  thus  stated:  "Whether  the 
provision  for  the  wife,  by  deed  or  will,  shall 
be  regarded  as  having  been  made  In  satisfac- 
tion of  dower.  Is  a  question  of  intoitlon,  to 
be  determined,  In  general  upon  the  face  of 
the  Instrument.  It  Is  not  necessary  that  such 
provision  should  be  expressly  stated  to  be  In 
lieu  of  dower.  It  will  be  sufiBcIent  if  it  can 
be  clearly  collected  from  the  instrument  that 
it  was  so  Intraded." 

Bearing  these  principles  in  mind.  It  will  be 
seen  that,  in  consideration  of  the  tracts  con- 
v^ed  to  ber  by  the  deed  In  question,  appel- 
lant released  all  claims  to  alimony  .and  fu- 
ture support  from  her  husband  and  his  prop- 
erty. She  did  not  release  her  husband  mere- 
ly from  personal  liability.  She  went  further, 
and  released  his  property  also.  Under  the 
law  she  would  be  entitled  only  to  support 
and  maintenance  by  him  during  his  life,  and 
then  to  one-balf  of  his  personalty  and  to  a 


life  Interest  In  one-fhlrd  of  his  real  estate  for 
her  life.  By  the  conveyance  In  question  she 
obtained  the  fee-shnple  title  to  almost  half 
of  her  husband's  real  estate  and  a  life  Inter- 
est In  another  tract  The  law  does  not  re- 
quire the  conveyance  specifically  to  state  that 
it  is  made  in  lieu  of  dower.  It  Is  sufficient 
if  the  intention  of  the  grantor  is  implied 
from  the  taistrument.  This  Intention,  we 
think,  clearly  aK>ear8  In  the  instrument  it- 
self. When  M.  V.  Morgan  conveyed  the  land 
In  question  to  appellant,  we  have  no  doubt 
It  was  his  purpose  that  It  should  be  in  lieu  of 
dower;  and  when  appellant  not  only  releas- 
ed her  husband  personally  from  all  claims  to 
alimony  and  future  support,  but  also  releas- 
ed his  property  from  all  such  claims,  we 
think  It  equally  clear  that  she  accepted  the 
property  conveyed  to  her  In  lieu  of  dower. 

Upon  the  question  of  estoppel,  appellee  tes- 
tified that  he  discussed  the  proposed  pur- 
chase of  the  land  in  question  with  appellant, 
that  she  told  him  she  and  her  husband  bad 
settled  their  property  rights,  and  that  she 
made  no  further  claim  to  the  land.  This 
conversation,  appellee  says,  took  place  in  the 
presence  of  appellant  and  her  son.  When  ap- 
pellant was  giving  her  deposition,  her  atten- 
tion was  called  to  the  conversation  which  ap- 
pellee alleged  took  place,  and  she  at  first  an- 
swered that  she  had  no  recollection  of  it 
Cross-examination  develi^M  the  fact  that  ap- 
pellant thereafter  left  the  room  several  times 
and  consulted  with  her  attoraeys.  Upon  her 
return  she  answered  that  no  such  conversa- 
tion had  taken  place.  Her  son  testified,  also, 
that  no  such  conversation  as  related  by  ai>- 
pellee  occurred.  It  appears,  however,  from 
the  record,  that  he  was  convicted  of  obtain- 
ing money  under  false  pretenses  and  served 
a  term  In  the  penitentiary.  A  careful  read- 
ing of  the  record  leads  us  to  the  conclusion 
that  the  conversation  detailed  by  appellee  ac- 
tually took  place.  He  knew  that  appellant 
had  not  united  in  the  deed,  and  we  believe 
he  went  to  her  for  the  purpose  of  ascertain- 
ing whether  or  not  she  claimed  any  further 
Interest  in  the  land  which  he  proposed  to 
purchase.  The  details  of  the  conversation 
and  the  circumstances  under  which  It  took 
place  are  given  in  such  a  straightforward 
manner  that  we  Iiave  no  doubt  the  conversa- 
tion actually  occurred.  This  view  Is  confirm- 
ed by  the  fact  that  appellant  was  anxious  to 
purchase  the  place  herself.  Her  son  admits 
that  he  also  wanted  to  purchase  it  Such 
conduct  on  their  part  is  Inconsistent  with  the 
theory  that  appellant  bad  any  Interest  in  the 
land,  or  Intended  to  assert  any  claim  thereto. 
We  are  therefore  of  opinion  that  appellee 
purchased  the  land  In  question  upon  the  as- 
surance that  appellant  and  her  husband  had 
settled  their  property  rights  and  that  she  had 
no  further  interest  In  the  property.  Under 
the  circumstances,  she  Is  now  estopped  from 
claiming  dower  therein.  Connolly  v.  Branst- 
ier,  3  Bush,  702,  96  Am.  Dec.  278. 

Judgment  affirmed. 
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OCHS  et  aL  t.  KRAMBR  et  al. 
(Gonrt  of  Appeals  of  Kentucky.    March  6, 1008.) 

"Not  to  be  officially  reported." 
On  petition  for  rehearing.     Petition  orer- 
mled. 

For  former  opinion,  see  107  8.  W.  200. 

HOBSON,  J.  The  testator  does  not  provide 
how  the  estate  shall  pass  at  the  death  of 
the  widow.  He  had  in  bis  mind  only  the 
contingency  of  her  marrying  again.  The  es- 
tate passed  to  the  children  at  his  death,  ex< 
cept  BO  far  as  he  otherwise  provided  by  his 
will.  The  children,  therefore,  took  a  vest- 
ed remainder,  subject  to  the  life  estate  of 
the  widow  If  she  did  not  marry  again.  The 
testator  did  not  contemplate  tying  up  his 
estate  for  the  life  of  the  widow,  or  creating 
an  estate  In  his  grandchildren.  He  did  not 
contemplate  that  the  estate  should  go  to 
some  of  his  children  If  his  widow  married 
again,  and  to  others  If  she  died  without  mar- 
rying again.  We  have  held  that  In  such 
cases,  if  one  of  the  children  died  leaving  Is- 
sue, such  Issue  succeed  to  their  parent's 
rlghta.  Evans  v.  Henderson,  68  S.  W.  640,  24 
Ky.  Law  Rep.  363.  What  be  contemplated 
was  that.  If  any  of  his  children  at  the  mar- 
riage of  his  widow  were  dead  leaving  no  rep- 
resentatives, the  remaining  children  should 
take  that  share.  As  all  the  children  and 
the  widow  signed  the  deed,  appellant's  title 
la  good,  as  If  any  of  the  children  die  without 
iasne  the  others  will  take,  If  any  die  leaving 
issue  living  at  the  marriage  of  the  widow  the 
remainder  vested  In  them  will  not  be  de- 
feated, and  If  all  die  without  Issue  living 
at  the  marriage  of  the  widow  this  clause 
can  have  no  operation. 

Petition  tot  rehearing  overruled. 


VAN  JELLICO  MINING  CO.  v.  ROLUNS. 
(Court  of  Appeals  of  Kentucky.    March  5, 1008.) 

1.  CoirntACTS  —  Breach  —  PuADiif o  — Issum 
AND  Proof  —  Apfbai.  —  Rsvixw  —  Detxrsk 
Not  Pleaded. 

In  an  action  for  a  breach  of  contract,  the 
defense  of  nudum  pactum,  like  pleas  of  non  est 
factum,  infancy,  limitation,  ana  other  affirma- 
tive dKenses,  to  be  available  must  not  only  be 
specifically  pleaded,  but  supported  by  proof,  if 
Mnied,  and  It  is  of  no  avail  when  first  atserted 
OB  appeal. 

[Ed.  Note<— For  eases  in  point,  see  Cent.  Dis- 
vol.  11,  Contracts,  H  1718-1728;  vol.  2,  Ap- 
peal and  Brror,  U  1079-1120.] 

2.  SaXX  — TBIAI.  TO   COUBiy-COItCLUSIVXnBSB 

OF  JoDomirr. 

Where,  in  an  action  for  a  breach  of  con- 
tract, defendant  permitted  trial  by  the  court 
witliottt  objection,  the  Judgment  is  as  conclu- 
sive as  the  verdict  of  a  properly  inetructed  Jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Brror,  H  3866-3968.] 

3.  Damages  — Bbkaoh  or  CoirrsAox— Rxcov- 

BBT  Not  BhtCRSSIVK. 

Two  hundred  dollars  was  not  an  excessive 
recovery  for  defendant's  breach  of  agreement  to 
construct  four  farm  crossings  over  Its  right  of 
way  through  plaintiff's  land,  where  plaintiff 
had  sustained  some  damages,  and,  because  of 
defendant's  failure  to  properly  construct  cross- 


ings, as  agreed,  bad  suffered  inconvenience  in 
passing  from  one  put  of  his  farm  to  the  other 
in  conducting  his  ordinary  farm  business. 

[Ed.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  15,  Damages,  f  404;  vol.  41,  Railroads,  U 
355,  370.] 

Appeal  from  Circuit  Court,  Whitley  County. 

"Not  to  b«  ofBcially  reported." 

Suit  by  J.  R.  Rollins  against  the  Van  Jel- 
iico  Mining  Company.  From  a  Judgment  for 
plalntifr,  defendant  appeals.    Affirmed. 

Oreene  &  Van  Winkle,  for  appellant  0.  W. 
Lester,  for  appellee. 


LASSINO,  J.  Appellee  sued  ai^>ellant  to 
recover  damages  for  the  breach  of  a  parol 
agreement  by  the  terms  of  which  appellant 
had  obligated  Itself  to  construct  four  cross- 
ings over  Its  roadbed  on  the  land  of  appel- 
lee. The  petition  alleges  that  appellant  Is  the 
owner  of  a  line  of  road  running  through  ap- 
pellee's farm;  that  at  or  before  the  time  ap- 
pellee conveyed  to  appellant  the  right  of 
way  for  said  road  api)ellant  promised  and 
agreed  to  make  for  blm  four  good  and  suffi- 
cient crossings  to  enable  him  to  haul  his 
timber  and  farm  products  from  one  side  of 
appellant's  road  to  the  other ;  that  in  viola- 
tion of  Its  said  agreement  It  had  failed  and 
refused  to  make  the  crossings,  or  any  of 
them;  and  that  he  had  been  damaged  by 
reason  thereof.  A  demurrer  to  the  petition 
was  overruled.  Ai^pellant  filed  its  answer, 
traversing  every  material  allegation  of  the 
petition.  On  the  issue  thus  Joined  proof 
was  taken,  and  the  case  tried  by  the  court 
without  the  intervention  of  a  Jury.  A  Judg- 
ment was  rendered  by  the  chancellor  in  favor 
of  appellee  for  |200  damages. 

The  petition  alleges  that  appellant  promis- 
ed and  agreed  to  make  these  crossings.  This 
the  answer  denies,  and  the  sole  question 
which  was  tried  on  this  issue  in  the  circuit 
court  was  whether  or  not  such  a  promise 
and  agreement  was  made,  and.  If  made,  what 
if  any,  was  the  extent  of  appellee's  damage? 

It  Is  most  earnestly  insisted  by  counsel 
for  appellant  that  there  was  no  consideration 
for  this  promise.  This  might  have  been  a 
good  defense  had  It  been  set  up  in  the  an- 
swer, and  the  proof  directed  In  support  there- 
of; but  as  appellant  did  not  choose  to  avail 
Itself  of  such  defense  by  plea,  it  comes  too 
late  and  without  force  when  offered  for  the 
first  time  in  counsel's  brief.  The  plea  of 
"nudum  pactum,"  like  pleas  of  non  est  fact- 
um, infancy,  limitation,  and  other  affirma- 
tive defenses,  to  be  available  must  not  only 
be  specifically  pleaded,  but  supported  by 
proof  if  denied. 

As  above  stated,  the  case  was  tried  by  the 
court  without  the  intervention  of  a  Jury. 
Had  appellant  desired,  he  could  have  had 
the  case  tried  by  a  Jury;  but  having  permit- 
ted it  to  be  tried,  without  objection,  by  the 
court,  the  Judgment  of  the  court  must  be 
treated,  under  the  settled  rule  of  this  court 
as  the  verdict  of  a  properly  instructed  Jury. 
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Oo  the  qaestlon  of  fact  the  record  rather 
supports  the  contention  of  appellee  that  the 
contract  and  agreement  was  entered  Into,  as 
alleged,  for  appellant,  though  Its  president 
testifies  that  three  fairly  good  crossings  were 
made  for  appellee  oyer  its  roadbed  in  bis 
farm,  and  the  fourth  wonld  have  been  made 
had  appellee  not  stopped  the  servants  of 
appellant  from  completing  same. 

On  the  question  of  the  amount  of  damages. 
It  Is  shown  that  the  crossings  were  so  con- 
structed that  It  was  impossible  for  appellee 
to  haul  as  large  loads  as  could  have  been 
hauled  over  the  roadbed.  If  properly  con- 
structed. It  Is  true  that  In  testifying  appel- 
lee does  not  state  the  exact  amount  of  tim- 
ber which  he  desired  to  move  over  the  road- 
bed, or  the  amount  of  meadow  which  he  de- 
sired to  cut  and  haul  across  the  roadbed,  nor 
does  he  show  that  he  could  not  have  used 
the  land  for  grazing  purposes  to  as  great  a 
profit  as  suggested  by  appellant,  and  have 
thus  avoided  having  to  haul  the  hay,  when 
cut,  over  api)ellant'B  road.  Still,  If  the  court 
was  of  the  opinion,  as  he  evidently  was,  that 
appellant  had  agreed  to  construct  these  four 
crossings,  the  amount  of  the  award  was  not 
unreasonable  on  the  showing  that  appellee 
had  sustained  some  damage,  and,  because  of 
the  failure  of  the  appellant  to  properly  con- 
struct the  crossings  as  agreed,  had  suffered 
inconvenience  In  passing  from  one  portion  of 
his  farm  to  the  other  in  the  conduct  of  his 
ordinary  farm  business. 

On  the  whole  case  we  are  of  opinion  that 
the  judgment  of  the  chancellor  Is  supported 
by  the  weight  of  the  testimony,  and  it  is 
therefore  afllrmed. 


WHITTAKETR  v.  McQUEEN. 
(Court  of  Appeals  of  Kentucky.    Feb.  25.  1908.) 

1.  Plkadinq— Answkb— Incohsistent  Detes- 

BEfr^EX.ECTlON  • 

Under  Civ.  Code  Prac.  {  113,  providing  that 
an  answer  may  contain  as  many  traverses  and 
as  many  matters  of  estoppel  and  of  avoidance 
as  there  may  be  grounds  m  behalf  of  the  iplead- 
er,  and  that,  if  a  pleadiog  contains  inconsistent 
statements,  the  party  shall  be  required  to  elect 
between  them,  defendant  in  an  action  for  slan- 
der may  in  one  paragraph  of  his  answer  deny 
spealting  the  words,  and  in  another  allege  that 
the  words  are  true,  without  I>eiDg  required  to 
elect  as  between  them. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  88,  Pleading,  |{  189,  1199-1209;  vol.  32, 
Libel  and  Slander,  S§  229,  230.] 

2.  Slandbb— Justification  as  Detkhsb— Uh- 
FBOVED  Plea  as  Evidence  or  Malick. 

The  rule  of  the  common  law  that  an  un- 
proved plea  of  justification  was  evidence  of  mal- 
ice is  ahrogated  by  the  Code  of  Practice. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  U  157,  15&] 

3.  Same— Vekificatior  or  Pixadiros. 

The  pleading,  in  an  action  for  slander,  must 
be  verified  as  in  other  cases. 

4.  EviDEHCE— Competency. 

A  letter  written  to  defendant  by  a  third  per- 
son is  not  admissible  in  evidence,  as  any  facta 


known  by  such  person  must  be  shown  by  him 
as  a  witness. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  I  4ffl.] 

6.  Libel  and  Si.andeb  —  Etidkncs— Bubden 

or  PBOor. 

In  an  action  for  slander,  where  the  answer 
denies  that  defendant  spoke  the  words  charged, 
and  alleges  that  they  are  true,  plaintiff  has  the 
burden  of  proof. 

[Bd.  Note<— For  cases  in  point,  see  Cent  Dig. 
vol.  82,  Libel  and  Slander,  §{  273-280.] 

6.  Same  —  Admibsibiutt  —  Acquittai.    on 
Cbuiinal  Chaboe. 

In  an  action  for  slander,  in  ciiarging  plain- 
tiff with  theft,  evidence  of  plaintllf'a  indict- 
ment for  the  tlieft,  and  his  acquittal  thereon, 
is'  inadmissible. 

[Ed.  Note.— For  cases  in  point,  see  Osnt  Dig. 
vol.  32,  Libel  and  Slander,  |  306.] 

7.  Sake— iNSTBucnoNS. 

In  an  action  for  slander,  in  chaicing  d^ 
fendant  with  theft,  the  jury  should  be  instruct- 
ed that,  if  the  words  spoken,  or  any  material 
part  of  them,  were  true,  no  damages  should  be 
awarded  for  those  shown  to  be  true. 

[Ed.  Note. — For  cases  in  point,  aee  Cent.  Dig. 
vol.  82,  Ubel  and  Slander;  U  S6h-S67.] 

Appeal  from  Circuit  Court,  Laurel  County. 

'To  be  officially  reported." 

Action  by  T.  J.  McQueen  against  H.  M. 
Whittaker.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

Sam  C.  Hardin,  for  appellant  R.  ▲.  Dycbe^ 
for  appellee. 

HOBSON,  J.  T.  J.  McQueen  brought  this 
suit  against  H.  M.  Whittaker  to  recover  dam- 
ages for  slander,  the  words  charged  being 
these:  "Jeff  McQueen  lias  stolen  my  father's 
hogs,  and  I  can  prove  It  He  hauled  them  in 
on  a  sled;  for  I  tracked  ttie  sled  to  Iiia 
house,  and  searched  all  around  his  house, 
and  found  that  the  sled  did  not  go  any  far- 
ther." Whittaker,  in  his  answer.  In  one  para- 
graph denied  speaking  the  words.  In  an- 
other paragraph  he  pleaded,  in  effect,  ttut  the 
words  were  true.  The  court  required  him 
to  elect  whether  he  would  stand  upon  the 
first  or  the  second  paragraph  of  his  answer. 
He  elected  to  stand  upon  the  first  paragrapli. 
The  case  was  beard  before  a  jury,  which 
found  for  the  plaintiff,  and  fixed  the  damages 
at  $250.  The  court  entered  judgment  on  the 
verdict  and  defendant  appeals. 

The  only  question  necessary  to  be  con- 
sidered on  the  appeal  is  whether  the  court 
properly  required  the  defendant  to  elect 
whether  he  would  stand  upon  the  first  or 
second  paragraph  of  his  answer.  By  section 
95  of  the  Civil  Code  of  Practice  an  answer 
may  contain,  first,  a  traverse;  second,  a 
statement  of  facts  which  constitute  an  estop- 
pel against  or  avoidance  of  a  cause  of  action 
stated  in  the  petition.  By  section  113  an 
answer  may  contain  as  many  traverses  and 
as  many  matters  of  estoppel  and  of  tvold- 
ance  as  there  may  be  grounds  In  behalf  of 
the  pleader.  If,  however,  a  party  file  a  plead- 
ing which  contains  inconsistent  statements, 
he  shall  be  required  to  elect  between  them. 
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In  Rorton  t.  Banner,  6  Bush,  596,  it  was  held 
under  the  Code  of  Practice  of  ld54,  {  126,  that 
the  defendant  In  a  slander  case  may  deny  the 
speaking  of  the  words  charged  in  one  para- 
graph of  his  answer,  and  In  another  para- 
graph plead  that  the  words  charged  are  tm& 
The  same  mle  was  followed  in  Harper  t. 
Harper,  10  Bosh,  4SS,  which  was  also  de- 
cided under  the  Code  of  Practice  of  1864, 
which  did  not  contain  the  provision  forbid- 
ding the  defendant  from  pleading  inconsist- 
ent defenses.  In  Rooney  t.  Tlerney,  82  Ky. 
233,  wbidi  was  decided  after  the  adoption  of 
the  present  Code,  the  defendant  pleaded  In 
one  paragraph  that  he  did  not  speak  the 
words  charged,  and  in  another  paragraph  that 
be  spoke  th«n  and  they  were  true.  It  was  held 
that  the  statements  of  the  two  paragraphs 
were  Inconsistent,  and  that  the  defendant 
should  be  required  to  elect  upon  which  para- 
graph be  would  stand.  That  case  differs 
from  this,  however,  In  that  here  the  defend- 
ant denies  in  one  paragraph  that  be  spoke 
the  words  and  In  the  other  paragraph  be 
charges  that  the  words  were  true.  The  al- 
legations of  the  two  paragraphs  In  that  case 
were  plainly  Inconsistent;  but  it  does  not 
follow  that  the  allegations  in  the  two  para- 
graphs here  are  inconsistent,  for  it  may  be 
that  the  defendant  did  not  speak  the  words, 
and  it  may  be  that  the  plaintiff  did  all  the 
things  referred  to.  In  fact,  the  proof  on  the 
trial  for  the  defendant  was  to  the  effect  that 
be  had  not  made  the  statement,  and  there 
was  proof  also  tending  very  strongly  to  show 
that  the  allegations  were  true.  The  general 
mle  Is  in  states  having  a  similar  Code  to 
ours  that  the  defendant  may  deny  speaking 
tbe  words  in  one  paragraph  of  bis  answer, 
and  may,  in  another  paragraph,  plead  that 
the  charge  is  true.  The  Kansas  Code  is  sub- 
stantially tbe  same  as  ours.  In  Cole  v.  Wood- 
son, 32  Kan.  272,  4  Paa  321,  tbe  court  In 
discussing  tbe  question  said:  "Tbe  two  de- 
fenses are  not  inconsistent.  It  may  certain- 
ly be  tme  that  the  defendant  never  used  tbe 
language  charged  against  him,  and  it  may 
alao  be  tme  that  the  language  itself  with  all 
that  It  Implies  is  tme.  -  One  of  such  defenses 
does  not  la  tbe  least  contradict  the  other. 
Both  are  defenses  under  the  statutes;  and 
thereunder  tbe  defendant  may  set  forth  In  his 
answer  as  many  defenses  as  he  may  have. 
And  why  should  be  not  be  entitled  to  do  so? 
It  would  certainly  be  a  great  hardship  to  a 
defendant  who  has  been  sued  for  slander  to 
be  required  to  admit  that  he  bad  used  the 
slanderous  words,  when  in  fact  be  may  never 
iiave  used  them,  in  order  that  he  may  be  al- 
lowed to  show  that  such  words  are  in  fact 
true.  And  It  would  equally  be  a  great  hard- 
ship to  him  to  be'  required  In  effect  to  admit 
that  tbe  words  are  false  and  slanderous, 
when  in  fact  they  may  be  true,  in  order  to 
be  allowed  to  make  the  defense  that  he  never 
used  such  words.  Our  statutes  do  not  toler- 
ate any  such  unjust  rules,  but  allow  a  de- 


fendant to  set  forth  as  many  defenses  as 
be  may  have,  which  In  slander  cases  may  be 
that  he  did  not  use  tbe  words  charged,  and 
also  that  tbe  words  are  true."  The  same  rul- 
ing was  made  under  statutes  substantially 
similar  to  ours  in  Indiana  In  Weston  v. 
Lumley,  33  Ind.  486;  in  Pennsylvania  iu 
Ferber  v.  Gazette  Pub.  Association,  212  Pa. 
367,  61  Atl.  939;  in  Alabama  in  Wright  v. 
Lindsay,  20  Ala.  428;  and  in  Massachusetts 
In  Payson  v.  Macomber,  3  Allen  (Mass.)  69, 
tbe  same  ruling  was  made  on  the  ground 
that  it  does  not  necessarily  follow  that  the 
defendant  spoke  tbe  words  because  they  were 
tme,  and  that  an  allegation  of  tbeir  truth 
on  the  record  Is  not  an  admission  that  the 
defendant  uttered  them  verbally.  Tbe  Code 
of  Missouri  is  similar  to  ours.  In  Nelson  v. 
Brodhack,  44  Mo.  596,  100  Am.  Dea  828,  it 
was  said  that  In  an  action  of  slander  for 
charging  one  with  being  a  thief,  "the  de- 
fendant may  deny  tbe  words,  and  add  tbe 
actio  non  because  the  plaintiff  stole  a  horse. 
Proving  tbe  larceny  does  not  prove  the  speak- 
ing of  tbe  words."  See,  also,  to  tbe  same 
effect,  Nelson  v.  Wallace,  48  Mo.  App.  103. 
Our  Code  is  largely  taken  from  tbe  New  Tork 
Code.  In  Bubler  v.  Wentworth,  17  Barb. 
(N.  Y.)  649,  the  court,  holding  that  the  two 
pleas  were  proper,  said:  "It  may  be  that, 
although  a  person  honestly  believes  he  never 
used  tbe  e.^presslons  attributed  to  him,  and 
although  he  perhaps.  In  point  of  fact,  never 
did  use  tbem,  yet  tbe  bystanders,  from  mis- 
apprehension or  other  cause,  may  have  under- 
stood blm  differently.  And  should  these  by- 
standers, called  as  witnesses  on  tbe  trial, 
honestly,  or  otherwise,  swear  to  a  mistaken 
version  of  tbe  transaction?  Must  the  injured 
party  not  only  submit,  as  he  must,  to  that 
Injustice,  but  be  deprived  also,  as  a  further 
consequence,  of  entering  another  and  con- 
fessedly good  defense,  namely,  a  complete 
Justification  of  the  charge,  if  it  in  truth  were 
ever  made?  So  to  interpret  tbe  Code,  and 
tbe  pleadings  under  it,  would  hardly  be  said 
to  be  calculated  to  promote  'substantial  Jus- 
tice between  the  parties.' "  At  common  law 
tbe  mle  required  singleness  of  Issue,  and 
forbade  the  making  of  tbe  two  pleas;  but 
the  hardships  of  the  rule  led  to  the  passage 
of  tbe  Statute  of  Anne,  which  allowed  tbe 
two  pleas  to  be  made.  See  Murphy  v.  Car- 
ter, 1  Utah,  17.  In  Kentucky,  before  tbe 
adoption  of  tbe  Code  of  Practice,  by  statute 
tbe  defendant  in  all  actions  was  allowed  to 
plead  as  many  several  matters,  either  of  law 
or  of  fact,  as  be  deemed  necessary  for  his 
defense.  See  Jones  v.  McDowell,  4  Bibb,  18S, 
and  Horton  v.  Banner,  6  Bush,  596.  It  was 
clearly  contemplated  by  tbe  Code  to  liberal- 
ize the  practice  so  as  to  permit  substantial 
Justice.  There  Is  nothing  in  the  Code  show- 
ing an  intention  to  change  tbe  mle  on  tbe 
subject  obtaining  in  the  state  when  the  Code 
was  adopted.  The  entire  trend  of  modern 
authority  is  in  favor  of  the  rule  above  an- 
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nounced,  under  statutes  like  ours.  26  Cya 
465-4«6,  and  note  to  Warner  y.  Clark,  21 
L.  R.  A.  602. 

The  rule  of  the  common  law  that  an  un- 
proved plea  of  Jnstlflcatlon  was  evidence  of 
malice  is  abrogated  by  the  Code  of  Practice. 
Harper  v.  Harper,  10  Bush,  45a  It  was  said 
In  that  case  that  in  order  to  plead  Justiflca- 
tlon  the  defendant  must  admit  the  speaking 
of  the  words,  but  this  statement  was  obiter. 
'  It  was  taken  from  a  common-law  authority, 
and  rested  upon  the  rule  of  conunon  law  re- 
quiring singleness  of  issue,  which  does  not 
obtain  under  the  Code.  An  action  for  slan- 
der under  the  Code  stands  like  any  other  ac- 
tion, and  the  same  pleas  may  be  made  In  It 
that  may  be  made  In  any  other  action.  In  no 
other  action  under  the  Code  Is  the  defendant 
required  to  admit  the  allegations  of  the  peti- 
tion In  order  to  plead  matter  In  avoidance. 
In  an  action  for  trespass  for  taking  a  horse 
the  defendant  may  deny  the  taking  of  the 
horse,  and  may  also  d^iy  that  It  was  the 
plaintiff's  horse,  or  plead  that  the  horse  was 
bis ;  for  it  may  be  that  it  was  his  horse,  and 
yet  be  did  not  take  it,  and,  if  it  was  his 
horse,  and  not  the  plaintiff's  horse,  the  plain- 
tiff could  not  recover  damages  for  the  taking. 
In  an  action  to  recover  damages  for  a  nui- 
sance the  defendant  may  deny  creating  the 
nuisance,  and  may  also  plead  a  release  by 
the  plaintiff ;  for  It  may  be  that,  although  he 
did  not  create  the  nuisance,  he  bad  bought 
his  peace.  The  rules  of  the  Code  apply  to 
all  actions  alike.  The  defendant  may  make 
as  many  defenses  as  he  has,  subject  only  to 
the  qualifleation  that  his  defenses  must  not 
be  Inconsistent  one  with  the  other. 

The  pleading  in  an  action  for  slander  must 
be  verified  as  in  other  cases.  To  require  the 
defendant  to  admit  the  speaking  of  the 
words  In  order  to  rely  upon  Justification 
would  be  to  require  him  to  swear  that  in  bis 
answer  which  he  could  not  truthfully  state  In 
order  to  rely  upon  Justiflcatlon  at  all.  The  de- 
fendant may  know  what  be  has  said,  but  he 
cannot  know  what  somebody  else  will  testify 
that  be  heard  him  say,  and  when  he  answers 
truthfully,  as  he  believes,  that  he  did  not 
speak  the  words,  he  may  be  at  the  mercy  of 
the  plaintiff  when,  as  Is  often  the  case,  but 
for  the  fact  that  there  Is  much  ground  for 
the  charge  and  a  good  deal  of  talk  about 
the  matter,  there  would  no  slander  suit 
have  been  brought. 

The  court  properly  excluded  from  the  Jury 
the  letter  written  by  James  Doon  to  the  de- 
fendant, as  this  was  not  competent  for  any 
purpose.  Any  facts  known  to  James  Doon 
must  be  proven  by  him  as  a  witness.  The 
court  also  properly  held  the  burden  of  proof 
to  be  on  the  plaintiff;  but  he  should  have 
admitted  the  proof  offered  by  the  defendant 
to  show  the  words  charged  were  true,  and 
also  that  offered  by  the  plaintiff  to  show  th^ 
were  untrue.  On  another  trial  the  court 
will  exclude  from  the  Jury  all  the  evidence 
to  the  effect  that  McQueen  was  Indicted  by 


the  grand  Jury  for  stealing  the  hogs  In  ques- 
tion, or  that  on  the  trial  of  the  Indictment 
he  was  acquitted.  The  fact  that  he  was  ac- 
quitted In  that  case  is  not  evidence  here.  He 
was  entitled  to  an  acquittal  then,  if  there  was 
a  reasonable  doubt  of  his  guilt  This  case  is 
to  be  tried  on  the  preponderance  of  the  evi- 
dence. That  was  a  prosecutl<m  by  the  com- 
monwealth against  him.  This  Is  an, action 
by  him  against  Whittaker. 

The  court.  In  addition  to  the  instruction 
given  on  another  trial,  will  instruct  the 
Jury  that.  If  the  words  sued  for,  or  any  ma- 
terial part  of  them,  were  true,  then,  as  to 
such  of  said  words  as  were  true,  they  should 
find  no  damages  for  the  plaintiff. 

Judgment  reversed,  and  cause  remanded  for 
further  proceedings  consistent  herewith. 


KINO  T.  HILIi  et  al. 
(OouTt  of  Appeals  of  Kentucky.    March  5, 190e.> 

LARDI.OBD   AND  TENAHT  —   HOSTILK  TiTLK  — 

Tenant's  Right  to  Acquire. 

A  tenant  while  in  possession  under  a  lease, 
in  the  procttrement  of  which  no  fraud  vaa  prac- 
ticed, and  while  no  other  person  than  his  land- 
lord is  asserting  an  interest  in  the  land,  cannot, 
before  renouncing  the  tenancy  and  restoring  th» 
premises  to  the  landlord,  set  up  in  liimself  a 
title  acquired  by  patent  or  otherwise  in  oppo- 
sition to  or  conflicting  with  the  landlord's  title. 


iEd.  Note.— For  cases  in  point,  see  Gent.  Dig. 
_^ ...       ._ 


licting 

ir  C&B6 

vol.  32,  Landlord  and  Tenant,  ||16S-176.] 
Appeal  from  Circuit  Court,  Johnson  County. 
"Not  to  be  officially  reported." 
Action  between  William  King  and  Thorn- 
ton W.  Hill  and  another.    From  the  Judg- 
ment, King  appeals.    Affirmed. 

Vaughn,  Howes  &  Howes,  for  appellant. 
D.  J.  Wheeler,  for  appellees. 

CARROLL,  J.  The  principal  question  in^ 
this  case  is  whether  or  not  the  appellant  was 
the  vendee  or  the  tenant  of  appellees.  Appel- 
lant's contention  Is  that  In  February,  1001, 
he  purchased  from  the  appellee  Sallna  B. 
Hill  about  30  acres  of  land,  and  agreed  to- 
pay  therefor  $200  in  Installments  of  $50  a 
year.  Appellee's  contention  is  that  he  leased 
the  land  from  Mrs.  Hill  for  a  term  of  five 
years.  The  contract,  whether  it  was  a  sale 
or  a  lease,  was  not  in  writing,  and  the  evi- 
dence In  support  of  the  respective  contentions 
of  the  parties  is  confiictlng,  but  the  weight 
of  it  favors  the  conclusion  that  appellant  en- 
tered as  tenant,  and  not  as  purchaser,  and 
the  lower  court  so  held. 

Conceding  that  appellant  entered  as  teiant, 
the  point  is  made  in  his  behalf  that  appellees 
had  no  title  to  the  land  leased,  and  that,  up- 
on discovering  this  fact,  ai^>ellant  had  the 
right  to  procure  a  patent  for  It  In  attempt- 
ing to  have  the  land  patented  after  he  had 
entered  upon  the  possession  of  It  as  the  ten- 
ant of  appellees,  he  proceeded  upon  the  the- 
ory that  the  land  was  vacant  and  unappro- 
priated, that  no  person  had  been  in  the  ac- 
tual possession  of  it  until  he  entered,  and 
that  It  was  not  embraced  within  the  bound- 
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vj  Unea  of  any  patent  or  surrey  owned  by 
aMtelleee.  If  this  aaaumptlon  should  be  cor- 
rect, the  qaeetkm  remaina  whether  or  not 
appellant,  who  entered  aa  tenant,  had  the 
right,  without  renouncing  his  tenancgr  and  re- 
storing the  possession  and  when  no  other 
person  than  appellee  was  asserting  title  to 
or  Interest  In  the  land  leased,  to  seek  to  ob- 
tain a  title  hostile  to  that  under  which  he  en- 
tered, w  to  Itlmaelf  acquire  title,  and  there- 
in oust  appellees.  This  Identical  question 
was  before  this  court  In  Trabue  v.  Ramage, 
80  Ky.  S23.  In  that  case  Trabue  leased  40 
acres  of  land  to  Bamaga  After  Ramage  was 
pat  in  possession  under  the  lease,  be  learned 
that  about  17  acres  of  the  leased  land  was 
outside  the  boundaries  of  Trabue's  patoit, 
and  he  at  once  entered  and  had  It  surveyed 
as  vacant  land.  The  question  In  the  case 
was  whether  Ramage,  who  leased  a  tract  of 
land  and  afterwards  Jeamed  that  Jils  land- 
lord's patent  did  not  cover  It,  oould  enter  and 
patent  any  part  of  it;  and  the  court  said: 
"We  understand  tlie  law  to  be  that  a  tenant 
can,  under  no  circumstances,  after  lease  and 
entry  under  his  landlord,  attorn  to  another 
without  his  consent,  or  deny  the  title  or  claim 
under  wliich  he  entered,  whether  the  title  or 
claim  be  good  or  indifferent.  We  are  there- 
fore of  the  opinion  that  Ramage  had  no  legal 
right  to  enter,  survey,  or  cause  to  be  patent- 
ed any  part  of  the  land  in  di^)ate,  and,  un- 
der the  possession  procured  from  the  appel- 
lant by  the  lease,  arm  himself  with  a  patent, 
or  acquire  the  pre-emption  rights  of  a  bona 
lids  occtQMUit.''  To  the  same  effect  are  Nor- 
ton T.  Sanders,  1  Dana,  14 ;  Drane  v.  Greg- 
ory, 3  B.  Mon.  618. 

Appellant  relies  upon  Hodges  v.  Shields,  18 
B.  Mon.  828.  but  It  Is  not  in  conflict  with  the 
cases  dted;  nor  does  It  support  appellant's 
position.  In  that  case  Hodges  leased  from 
Shields  a  tract  of  land  for  a  term  of  years. 
Afterwards,  ascertaining  that  Shields  had  no 
title  whatever  to  the  land,  he  brought  suit, 
praying  that  the  contract  or  lease  be  rescind- 
ed, having  In  the  meantime  purchased  the 
land  of  Thompson,  the  real  owner.  The  low- 
er court  decided  that  Shields  was  entitled  to 
tbe  benefit  of  the  purchase  made  by  Hodges 
from  Tliompson,  and  refused  to  set  aside  the 
contract  or  lease,  and  Hodges  appealed.  In 
disposing  of  the  case  the  court  said :  "It  Is 
a  well-established  general  principle  of  law 
that  the  tenant  must  be  faithful  to  tbe  title 
of  his  landlord.  He  cannot  controvert  that 
title  by  showing  either  an  outstanding  supe- 
rior adverse  title  in  another;  nor  would  he 
be  permitted  in  an  action  brought  by  the 
landlord  to  recover  the  possession  to  set  up 
snob  superior  title  acquired  by  himself,  ei- 
ther before  or  after  the  execution  of  the 
lease.  •  •  •  But  tills  salutary  rule  is 
neither  Inflexible  nor  universal  in  Its  ap- 
plication. It  has  been  held  that,  as  alle- 
giance and  protection  are  correlative  and  coex- 
tensive, therefore,  whenever  It  is  ascertained 
1)7  a  competent  Judgment  or  decree  that  tbe 


landlord's  title  Is  insufflcioit  for  the  securi- 
ty of  the  t^iant,  the  relation  between  them 
may  be  renounced,  and  the  tenant  may  pro- 
tect himself  by  taking  shelter  under  the  par- 
amount title,  or  may  even  show  in  himself 
tbe  acquisition  of  a  superior  title.  •  *  * 
Shields  had  no  title  elthior  legal  or  equitable 
at  the  time  the  lease  was  executed,  and  tbe 
subsequent  purchase  by  Hodges  was  no  breach 
of  his  fidelity  or  obligation  as  tenant;  but 
was  perbape  necessary  to  prevent  tbe  loss  of 
Improvements  and  to  protect  him  against  the 
claim  of  the  real  owner  for  rents.  But,  In- 
asmuch as  he  failed  to  show  any  fraud  on 
the  part  of  Shields  in  procuring  the  execu- 
tion of  the  lease,  and  had  not  surrendered  or 
offered  to  surrender  the  possession  be  had 
acquired  under  It,  he  did  not  show  himself 
entitled  to  a  rescission  of  that  contract"  It 
will  thus  be  observed  that  although  the  court 
held  that  tbe  landlord.  Shields,  was  not  en- 
titled to  the  benefit  of  the  purchase  made  by 
Hodges  from  Thompson,  who  was  the  real 
owner  of  the  land,  yet  as  the  tenant  Hodges 
failed  to  show  that  Shields  practiced  any 
fraud  in  procuring  the  execution  of  the  lease, 
or  that  he  had  offered  to  surrender  Uie  pos- 
session he  bad  acquired  under  it,  he  was  not 
entitled  to  the  relief  sought  In  the  case  at 
bar  appellant  was  not  disturbed  In  his  pos- 
session by  any  outstanding  claimant  or  title 
holder,  nor  was  bis  occupancy  under  his  lease 
from  appellee  In  any  way  Interfered  with. 
Holding  under  these  circumstances  tbe  land 
as  the  tenant  of  appellee,  he  could  not  in  op- 
positlon  to  the  title  under  which  he  entered 
terminate  the  tenancy  by  attempting  to  ob- 
tain himself  a  patent  to  the  land.  A  tenant 
while  in  possession  under  a  lease,  in  the  pro- 
curement of  which  no  fraud  was  practiced, 
will  not  be  permitted,  before  renouncing  the 
tenancy  and  restoring  the  premises  to  tbe 
landlord,  to  set  up  in  himself  a  title,  however 
it  may  be  aqnired.  In  opposition  to  or  that 
conflicts  with  tbe  title  of  his  landlord. 

Wherefore  the  Judgment  of  the  lower  court 
Is  affirmed. 


BUTTON  ▼.  RBNFRO  et  al. 

(Oonrt  of  Appeals  of   Kentucky.     March  0, 
1908.) 

Bills  and  Notes  —  AssiaNifsmv-VAUDirr— 

EVIDERCB. 

Evidence  examined  and  held  to  support  a 
finding  that  an  aBsignment  nnder  which  plain- 
tiff claimed  to  own  a  note  was  frandulent  and 
void. 

Appeal  from  Circuit  Court,  Barren  County. 

"Not  to  be  officially  reported." 

Action  by  Moilie  Button,  as  assignee  of  a 
note  against  R.  8.  Martin,  payor,  in  which 
Uzzle  Renfro,  attachment  creditor  of  the 
payee  and  alleged  assignor,  Intervened,  deny- 
ing the  assignment  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Porter  &  Sandldge  and  Lewis  McQuown, 
for  appellant  Jno.  W.  Jones,  Geo.  T.  Duff, 
and  Jno.  O.  Hutcherson,  for  appellees. 
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BARKER,  J.  Tbe  appellant,  Mrs.  MolUe 
Batton,  dalmlDfi  to  be  the  owner  and  bolder 
hf  assignment  of  a  note  for  $1,000,  executed 
b7  R.  S.  Martin  to  W.  R  Harlan,  Instituted 
tbls  action  In  the  Barren  circuit  court  to  re- 
cover Judgment  against  the  payor.  Martin 
answered  that  he  owed  the  note  and  was 
ready  apd  willing  to  pay  It  to  whomsoever 
the  court  should  adjudge  It  was  legally  due ; 
that  on  the  20th  day  of  April,  1907,  an  at- 
tachment was  served  on  him  In  the  case  of 
Lizzie  Renfro  against  W.  R,  Harlan,  attach- 
ing In  his  hands  as  tbe  property  of  Harlan 
the  amount  of  the  note ;  and  be  prayed  to  be 
permitted  to  pay  the  sum  due  from  blm  Into 
court,  and  to  be  released  from  further  con- 
nection with  tbe  litigation.  The  appellee, 
Lizzie  Renfro.  Intervened  with  a  petition  In 
which  she  asked  to  be  made  a  party  to  tbe 
litigation.  She  denied  that  W.  R.  Harlan 
had  ever  assigned  or  transferred  tbe  note 
due  him  from  R.  S.  Martin,  and  alleged  that 
tbe  pretended  assignment  was  a  fraud  on  her 
rights,  and  void;  that  she  had  before  its 
date  Instituted  an  action  in  tbe  Barren  cir- 
cuit court  against  the  payee,  W.  R.  Harlan. 
for  the  sum  of  $2,000,  and  In  this  action  at- 
tachment was  Issued  by  which  she  had  at- 
tached tbe  money  which  was  due  to  W.  R. 
Harlan  in  the  hands  of  Martin.  She  further 
alleged  that  tbe  pretended  assignment  was 
made  after  her  attachment  bad  been  served 
on  Martin,  for  the  fraudulent  purpose  on  the 
part  of  Harlan  to  defeat  her  action  against 
him.  No  process  was  ever  served  upon  W.  R. 
Harlan,  and  it  appears  that  be  had  fled  tbe 
state  upon  tbe  filing  of  the  action  by  Lizzie 
Renfro  against  him.  The  issue  between  Liz- 
zie Renfro  on  the  one  band,  and  Mrs.  Mollle 
Button  on  the  other,  as  to  tbe  validity  of  the 
assignment  from  Harlan  to  Button,  was  sub- 
mitted on  the  law  and  the  facts  (the  inter- 
vention of  a  Jury  being  waived)  to  the  Jndge 
of  the  circuit  court,  who,  by  bis  Judgment, 
held  that  tbe  assignment  was  fraudulent  and 
void ;  and  then  by  agreement  of  tbe  parties 
R.  S.  Martin  paid  tbe  amount  of  the  note, 
with  interest.  Into  the  bands  of  a  commission- 
er appointed  by  tbe  court,  who,  under  the 
order,  Is  to  bold  it  until  the  litigation  Is  at 
an  end. 

The  only  Question  before  ns  on  this  appeal 
is  whether  or  not  the  assignment  by  Harlan 
to  Mrs.  Button  was  fraudulent  Tbe  evi- 
dence shows  that  on  the  29th  of  April,  1907, 
Lizzie  Renfro  filed  an  action  against  R.  S. 
Martin,  claiming  a  Judgment  against  him  in 
tbe  sum  of  $2,000.  On  that  day  be  went  to 
tbe  payor  of  the  note,  R.  S.  Martin,  and  asked 
blm  to  pay  the  money  due  on  it  to  him  (Har- 
lan). This  Martin  declined  to  do,  and  re- 
plied that  he  would  pay  tbe  note  when  it 
was  due.  Harlan  then  went  away,  but  re- 
turned during  tbe  same  morning  and  told 
Martin  to  pay  tbe  note  to  bis  (Harlan's) 
aunt,  Mrs.  Button.  Harlan  then  procured 
iilmself  to  be  driven  out  of  Kentucky,  into 


Tennessee,  and  disappears  from  this  record. 
Miss  Renfro  introduced  a  witness,  S.  J.  Jump, 
who  testified  that  on  the  morning  of  tbe  29tb 
of  April,  1907,  he  saw  Harlan  indorse  tbe 
note  to  his  aunt,  Mrs.  Button,  and  date  it 
back  to  the  27th  of  March,  1907,  the  day  the 
note  was  executed  to  him.  The  witness  also 
testified  that  Harlan  told  him,  while  he  was 
being  driven  to  Tennessee,  that  Martin  owed 
him  $1,000.  Sam  Harlan,  the  father  of  W.  R. 
Harlan,  testified  that  his  son  left  the  state  on 
the  29th  day  of  April,  1907,  and  did  not  re- 
turn, and  that  on  the  day  he  left  he  gave  his 
father  a  check  on  the  Trigg  National  Bank 
for  $630,  $250  of  which  tbe  son  took  with 
him,  directing  bis  father  to  pay  certain  debts 
with  the  balance,  and  among  these  he  was 
to  pay  over  to  Mrs.  Mollle  Button  $300.  Mrs. 
Button  testifies  that  her  nephew,  W.  R.  Har- 
lan, owed  her  $1,300 ;  that  be  borrowed  $600 
from  her^  during  her  husband's  lifetime,  for 
which  he  gave  his  note ;  that  after  tbe  death 
of  her  husband  he  borrowed  $700  more,  and 
executed  to  ber  two  notes,  one  for  $200  and 
tbe  other  for  $600;  that  this  money  was 
loaned  to  her  nephew  In  order  to  enable  blm 
to  go  into  business,  and  that  he  had  never 
paid  ber  any  of  tbls  debt  except  by  the  as- 
signment of  the  note  in  litigation ;  that  two 
or  three  days  before  he  left  the  state  he  de- 
livered to  her,  as  part  payment  of  the  debt 
he  owed  her,  tb^  $1,000  note  of  R.  S.  Martin, 
which  he  transferred  and  assigned  to  her 
without  recourse;  that  at  the  time  tbe  note 
was  delivered  to  ber  she  did  not  know  tbe 
defendant  Lizzie  Renfro  bad  any  claim 
against  her  nephew.  She  explains  tbe  fact 
that  tbe  note  in  question  was  found  in  the 
trunk  of  her  nephew,  which  was  kept  in  ber 
house,  by  saying  that  she  did  not  have  a  safe 
place  to  keep  her  papers,  and  she  therefore 
kept  them  in  tbe  trunk  of  her  nephew.  Her 
brother-in-law,  Sam  Harlan,  also  testified  on 
cross-examination  that  his  son  owed  bis  aunt 
(Mrs.  Button)  $1,300 ;  that  his  son  lived  with 
bis  aunt  in  Rosevllle,  and  kept  his  trunk  ia 
her  bouse,  leaving  it  there  when  be  went 
away;  that  he  got  the  trunk  and  took  tbe 
notes  out  of  It 

The  question  is  one  wholly  of  fact  and  it 
cannot  be  doubted  that  there  is  evidence 
which  will  support  the  theory  of  either  par- 
ty to  this  litigation.  They  submitted  tbe 
question  to  the  circuit  Judge  on  the  law  and 
the  facts,  waiving  the  intervention  of  a  Jury. 
The  trial  Judge,  who,  presumably,  knew  tbe 
parties,  reached  the  conclusion  that  the  as- 
signment by  the  nephew  to  bis  aunt  on  tbe 
morning  that  he  bad  been  sued  by  the  appel- 
lee and  the  attachment  was  served  on  the 
payor  of  the  note  was  fraudulent  and  void. 
There  is  much  in  tbe  record  that  substanti- 
ates this  conclusion,  and,  without  further  dls- 
cussiou  of  tbe  facts,  we  do  not  feel  at  liberty 
to  say  that  the  trial  Judge  erred  in  the  con- 
clusion be  reached.  Tbe  question  here  is  not 
whether  W.  R.  Harlan  made  a  fraudulent 
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preference  In  anlgnlng  tbe  note  to  Mrs.  But- 
ton, but  whether  the  assignment  under  which 
Mrs.  Button  clalma  tbe  note  la  or  not  wholly 
false  and  fraodnlent,  and  the  judgment  of 
tin  trial  court  holding  It  to  be  ap  Is  afilnmd. 


WHITLEY  T.  WHITLEY'S  ADM'R. 
(Court  of  Appeals  of  Kentucky.    March  6,  1908.) 
TmaI— IMMEUCTIOHS  — I>OTI    0»    COUBT   TO 

Pbepask. 

Where  defendant  offered  an  instruction  on 
his  plea  of  limitation  for  the  purpose  of  con- 
fiainK  the  inquiry  within  proper  boandi  and 
tlw  instruction  was  refused  because  not  in  prop- 
ff  form,  it  was  error  for  the  court  not  to  give 
a  proper  instruction  on  that  point. 

fEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
Tol  46,  Trial,  |  675.] 

Appeal  from  Circuit  Court,  Harrison 
County. 

-Not  to  be  ofBcially  reported." 

Action  by  Harriett  Whitley's  administrator 
against  G.  W.  Whitley.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded. 

J.  J.  Osborne,  for  appellant  M.  C.  Swln- 
ford  and  Swlnford  &  Webster,  for  appellee. 

MTNN,  3.  Tbia  is  tbe  second  appeal  in 
this  case.  The  opinion  on  tbe  first  appeal 
can  be  found  in  26  Ky.  Law  Rep.  134,  80  S. 
W.  825,  which  is  referred  to  for  the  history 
of  the  litigation.  The  facts  produced  on 
tbe  first  trial  are  the  same  as  on  tbe  last. 
On  the  former  trial  the  court  sustained  a 
demurrer  to  appellant's  plea  of  tbe  statutes 
ot  limltatidn  as  to  all  the  claim,  except  the 
Ave  years  next  preceding  the  institution  of 
the  action,  and  also  refused  to  allow  appel- 
lant to  testify  with  reference  to  some  mat- 
ters that  appellee  bad  introduced  some  evi- 
dence upon  by  witnesses  who  were  Interest- 
ed in  the  estate.  On  the  first  appeal  the  case 
was  reversed  for  these  two  errors,  and  on 
the  last  trial  appellant  was  permitted  to 
testify  with  reference  to  the  matters  refer- 
red to,  and  bis  plea  of  the  statute  of  limita- 
tion was  allowed.  But  upon  tbe  trial  tbe 
court  failed  and  refused  to  give  appellant 
an  Instruction  upon  bis  plea  of  limitation, 
and  the  jury  was  left  to  consider  appellee's 
claim  for  tbe  years  1884  to  1889,  Inclusive, 
SDd  the  jury  returned  a  verdict  against  ap- 
pellant for  tbe  sum  of  $900. 

While  the  motion  for  a  new  trial  was 
pending  appellee  entered  a  remitter  for  $350, 
and  entered  a  credit,  on  tbe  judgment  for 
$550,  of  $427.45,  tbe  amount  which  had  been 
collected  on  the  former  judgment  pending  tbe 
appeal;  no  supersedeas  having  been  issued. 
According  to  the  facts,  as  they  appear  lu 
the  record,  this  judgment  for  $550  Is  just, 
and  ought  to  be  upheld  and  this  litigation 
ended,  but,  under  the  law,  we  are  powerless 
to  do  so.  If  the  court  had  not  committed  an 
error  in  falling  to  give  an  instruction  on 
sppellanfs  plea  of  limitation,  and  If  the 
■mount  of  tbe  verdict,  $800,  bad  been  author^ 

1(]6S.W.-1S 


iced  by  the  evidence,  then  we  could  sustain 
this  judgment  notwithstanding  tbe  remitter 
by  appellee.  See  tbe  case  of  City  of  Hender- 
son V.  Smith,  31  Ky.  Law  Rep.  860,  104  S. 
W.  277,  and  the  authorities  therein  cited. 

Appellee  contends  that  appellant  has  no 
grounds  for  reversal,  on  account  of  this  alleg- 
ed error,  for  tbe  reason  that  he  did  not  offer 
a  proper  instruction  on  this  point.  It  is  true 
the  instruction  be  offered  was  not  properly 
formed,  but  he  did  ask  an  instruction  which 
would  have  confined  tbe  jury  to  tbe  value  of 
the  support  and  care  of  his  mother  for  tbe 
five  years  next  preceding  September  25,  1890. 
This  court  In  tbe  case  of  L.  &  N.  R.  R.  Co.  v. 
Harrod,  115  Ky.  877,  75  S.  W.  233,  said  that 
when  a  party  offered  an  instruction  on  some 
point  of  law  involved  In  the  case,  and  it  was 
not  correctly  drawn,  or  in  proper  form,  it 
was  tbe  duty  of  the  trial  court  to  prepare, 
or  have  prepared,  an  instruction  on  that 
point  and  give  it  to  tbe  jury,  and  a  failure 
to  do  this  was  error.  This  court  in  several 
cases  since  has  approved  this  principle. 

For  these  reasons,  tbe  judgment  of  the 
lower  court  Is  reversed,  and  remanded  for 
further  proceedings  consistent  herewith. 


HYDBN  V.  TERRY. 
(Court   of   Appeals   of    Kentucky.      March    5, 

i9oa) 

NciSANCX— PaivATE  Nuisances— IifjuNCTiow. 
An  injunction  will  not  lie  to  restrain  de- 
fendant from  erecting  a  stable  across  the  street 
from  plaintiff's  residence,  and  42  feet  therefrom, 
since  a  stable  is  not  a  nuisance  per  se,  end  may 
not  become  such  if  it  is  property  maintained. 

[Kd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Nuisance,  §  17.] 

Appeal  from  Circuit  Court,  Breathitt 
County. 

"Not  to  be  OfBcially  reported." 

Suit  by  E.  a  Hyden  against  Charlie  Terry, 
to  enjoin  the  erection  of  a  stable.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

O.  H.  Pollard,  S.  H.  Patrick,  and  J.  J.  C. 
Bach,  for  appellant  .1.  E.  Patrick  and  O.  H. 
Patton,  for  appellee. 

BARKER,  J.  The  appellant,  B.  C.  Hyden, 
instituted  this  action  against  the  appellee, 
Charlie  Terry,  to  prevent  the  latter  from 
building  and  maintaining  a  stable  on  bis  lot 
in  Jackson,  Ky.,  across  the  street  from  the 
dwelling  bouse  of  appellant.  Tbe  petition 
alleges  that  this  stable,  when  erected  and  oc- 
cupied by  the  horses  and  other  stock  of  the 
appellee,  "will  vitiate  and  render  Impure  the 
atmosphere  surrounding  and  passing  through 
plaintiff's  residence  in  such  a  way  as  to  an- 
noy the  plaintiff  and  his  family  and  injure 
their  health,  and  prevent  them  from  tbe  free 
and  proper  enjoyment  thereof,  and  that  this 
will  destroy  the  value  of  his  property  for 
residence  purposes."  A  general  demurrer 
was  filed  to  tbe  petition,  and  sustained  by 
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the  coart,  and,  the  plaintiff  decllninc  to 
amend,  hla  petition  was  dlamiased. 

A  stable  Is  not  per  se  a  nnlsance.  The 
petition  In  thla  case  shows  that  the  stable 
In  question  was  to  be  erected  across  the 
street  and  42  feet  from  plaintiff's  house;  and 
it  Is  self-evident  that,  If  It  Is  properly  kept, 
It  will  not  be  a  nuisance,  or  In  any  wise  de- 
tract from  the  comfort  of  the  plaintiff  and 
his  family  In  the  occupation  of  their  home. 
It  is  eqnally  self-evident  that  tills  stable, 
when  In  use,  by  neglect  may  become  a  nui- 
sance. If  It  should  be  allowed  to  become 
such,  undoubtedly  tlie  plaintiff  may  enjoin 
its  continuance.  The  easels  precisely  similar 
in  principle  to  that  of  Albany  Christian 
Church  T.  Wllbom,  112  Ky.  807,  66  8.  W. 
285.  There  the  defendant  was  about  to  erect 
on  his  lot  a  private  stable  45  feet  long,  82 
feet  wide,  and  14  feet  high,  within  27  feet 
of  the  church;  and  it  was  alleged  there,  as 
it  Is  here,  that  this  would  create  a  nuisance, 
and  injure  and  destroy  the  value  of  plain- 
tifTs  property  as  a  church.  The  trial  court 
dismissed  the  petition,  and  this  Judgment  was 
affirmed  by  this  court 

The  Judgment  of  the  trial  court  in  the 
case  at  bar  is  affirmed  upon  the  authority  of 
the  case  dted. 


ASHBR  V.  CORNHTT. 

(Court  of  Appeals  of  Kentucky.    March  4,  1008.) 

Costs— AFPEAi^-ATFiBHANcs—DAifAaEB. 

Civ.  Code  Prac.  {  747,  ppovides  tliat  an  ai>- 
peal  shall  not  stay  proceedings  on  the  Jadgment 
until  a  sapersedeas  DC  issned.  Section  764  pro- 
vides that  on  affirmance  on  an  appeal  from  a 
judgment  for  the  payment  of  money,  the  collec- 
tion of  which  has  lieen  snpeiseded,  10  per  cent, 
damages  shall  t>e  awarded  against  appellant. 
Section  762  defines  a  supersedeas  as  a  written 
order  signed  by  the  clerk  commanding  the  ap- 
pellee to  stay  proceedings  on  the  Judgment. 
Held,  that  where  appellant  executed  a  l>ond  for 
a  supersedeas  as  required  by  section  748,  but  no 
supersedeas  was  ever  issued,  on  affirmance,  the 
damages  authorized  by  section  764  conld  not  be 
awarded  against  appellant. 

Appeal  from  Circuit  Court,  Harlan  County. 

"Not  to  be  officially  reported." 

Action  by  A.  B.  Comett  against  T.  J.  Asher. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appealed,  and  the  Judgment  was  af- 
firmed. 107  S.  W.  225.  Motion  by  appellant 
to  set  aside  so  much  of  the  Judgment  and 
mandate  as  allowed  appellee  damages,  under 
Civ.  Code  Prac.  f  764.    Motion  sustained. 

W.  F.  Hall,  W.  O.  Harris,  and  Greene  & 
Van  Winkle,  for  appellant  H.  O.  Clay,  for 
appellee. 

SETTLE,  J.  Following  the  submission  of 
the  appeal  in  this  case  the  Judgment  of  the 
circuit  court  in  favor  of  appellee  was  affirm- 
ed. See  opinion  in  Asher  v.  Comett,  107  S. 
W.  226,  32  Ky.  lAw  Rep.  78L  The  Judgment 
and  mandate  of  the  court  awarded  appellee 
10  per  cent,  damages  upon  the  amount  of  the 
Judgment  appealed  from. 


Appellant  has  entered  motion  to  set  aside 
so  much  of  the  Judgment  and  mandate  of  this 
court  as  allowed  appellee  damages  upon  the 
affirmance,  upon  the  ground  tliat  notwith- 
standing the  execution  of  an  appeal  or  >nper> 
sedeas  bond  by  appellant  before  the  derfc  af 
the  drcnit  court,  supersedeas  was  never  Is- 
sued thereon.  In  oansequence  of  which  there 
was  no  obstacle  In  the  way  of  appellee's  en- 
forcing, during  the  pendency  of  the  appeal, 
the  collection  of  the  Judgment  recovered  in 
the  lower  court  against  appellant,  and,  this 
tieing  true,  appellee  was  not  entitled  to  the 
damages  allowed  by  this  court  The  tx>nd  ap- 
pears in  the  record,  but  the  record  fails  to 
show  that  a  sui)ersedeas  issued,  and  the  pre- 
sumption that  the  clerk  did  his  duty  In  issu- 
ing It  is  overthrown  by  affidavits  from  the 
clerk  of  the  circuit  court  and  appellant's 
counsel  respectively,  In  which  It  is  affirma- 
tively stated  by  the  affiants  that  the  super- 
sedeas was  never  issued.  If  an  appellant 
would  stay  proceedings  upon  the  Judgment 
of  the  circuit  court  during  the  pendency  of 
the  appeal  in  this  court,  he  must,  as  required 
by  section  748,  Civ.  Code  Prac.,  execute  before 
the  clerk  of  the  circuit  court,  or  the  derk  of 
the  Court  of  Appeals,  with  one  or  more  suf- 
ficient sureties,  to  be  approved  by  such  clerk, 
a  bond  to  the  effect  that  he  will  pay  to  ap- 
pellee all  costs  and  damages  that  shall  be 
adjudged  against  appellant  on  the  aiveal,  and 
also  that  be  will  perform  the  Judgment  ai>- 
pealed  from  if  affirmed,  etc.  The  same  sec- 
tion provides  that  a  supersedeas  shall  not  be 
issued  until  the  appellant  executed  the  bond 
referred  to.  Section  747  providds:  "An  ap- 
peal shall  not  stay  proceedings  on  the  Judg- 
ment until  a  supersedeas  be  issued."  Section 
764  provides:  "Upon  the  affirmance  of,  or 
the  dismissal  of  an  appeal  from,  a  Judgment 
for  the  payment  of  money,  the  collection  of 
which,  In  whole  or  part,  tias  been  superseded, 
as  provided  in  chapter  2  of  this  title,  ten  per 
cent  damages  on  the  amount  superseded  shall 
be  awarded  against  the  appellant"  Super- 
sedeas is  thus  defined  by  section  762:  "The 
supersedeas  is  a  written  order,  signed  by  the 
clerk,  commanding  Hie  appellee  and  all  oth- 
ers to  stay  proceedings  on  the  Judgment  or 
order."  The  language  of  section  747  is  man- 
datory, and  has  been  so  declared  by  this 
court  That  is  it  has  been  held  that  super- 
sedeas must  have  Issued  in  order  to  entitle 
the  appellee  upon  affirmance*  of  Judgment  or 
dismissal  of  the  appeal  to  damages  on  the 
supersedeas  bond.  Phoenix  Insurance  Com- 
pany V.  McKeman,  104  Ky.  224,  46  S.  W.  698 ; 
Monarch  v.  Farmers'  Bank,  106  Ky.  206,  SO 
S.  W.  33.  In  view  of  the  mandatory  provi- 
sions of  section  747,  Civ.  Code  Prac,  and 
the  construction  given  It  by  the  cases,  supra, 
the  Judgment  of  this  court  awarding  appellee 
damages  on  the  affirmance  was  error. 

Wherefore  appellant's  motion  Is  sustained, 
and  the  order  or  judgment  awarding  damages- 
Is  hereby  set  aside. 
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TATLOB  at  aL  T.  TAYLOB  et  aL 
rOoart  of  Appeals  of  Kentucky.  March  8, 1908.) 

&PPKAL  — BKTKBSAI.  — PBOaXXDIHOB  BXLOW  — 

JuDoicBin  in  CoHroKMiTT  with  Opinioir. 
A  Jadgment  entered  in  the  lower  court  after 
rewrsal  in  conformity  with  the  opinion  of  the 
appellate  ooart  most  be  read  and  eonaiderad  ia 
connection  with  the  opinion. 

"Ndt  to  be  offldaUy  reported." 

Petition  filed  by  plaintittli  asking  a  nile 
against  the  presiding  Judge  of  the  drcait 
oonrt  to  require  him  to  enter  Judgment  in 
conformity  with  the  opinion  reverBlng  the 
Judgment.   99  &  W.  1162.   Dlsmlaaed. 

Wm.  McKee  Dnncan  and  Hazelrigg,  Ohe- 
ranlt  ft  Hazelrigg,  for  plaintiffs.  Humplirey 
ft  Humphrey,  for  defendants. 

CABBOLL,  J.  The  plaintiff  iUed  its  peti- 
tion in  this  court,  asking  a  rule  against  the 
Honorable  Samuel  B.  Klrby,  presiding  Judge 
of  the  Jefferson  circuit  court,  chancery 
branch,  second  division,  to  require  him  to 
enter  a  Judgment  in  the  above-styled  case  In 
conformity  with  the  opinion  of  this  court  re- 
rersiog  the  Judgment  of  the  lower  court. 

We  bare  carefully  examined  the  record, 
and  are  of  the  opinion  that  the  Judgment  en- 
tered by  Judge  Klrb^,  and  of  which  plain- 
tiff complains,  conforms  to  the  mandate  and 
opinion  of  this  court  When  a  case  Is  re- 
verMd,  and  a  Judgment  is  entered  in  the  low- 
er court  in  conformity  with  the  opinion,  It  Is 
to  be  read  and  considered  in  connection  with 
the  opinion;  and,  when  so  read  and  consid- 
ered, the  Judgment  Is  not  open  to  the  objec- 
tion urged  against  It. 

Wherefore  the  petition  ia  dismlsaed.  at  the 
coat  of  plaintiff. 


WIOKLIFTB  et  aL  V.  ILLINOIS  CENT.  B. 
CO. 

(Coort  of  Appeals  of  Kentncky.   March  8, 1908.) 

1.  Appeal— Reoobd— Scope  ahd   Contents— 

ElVIOENCE. 

A  map  admitted  to  be  correct,  ueed  by  both 
parties  to  aid  the  trial  coort  in  determining  the 
controversy  and  filed  with  the  record,  will  be 
considered  for  the  same  pnrpose  on  appeal,  al- 
tboagh  not  made  a  part  of  the  record  by  order 
of  court  or  bill  ot  exceptions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
r«.  8,  Appeal  and  Error,  |  2416.] 

2.  BuLBOAoa— Use  of  Stbeet  bt  Bailboao. 

A  railroad  company  erecting  an  embank- 
ment across  a  street  with  the  permission  of  a 
dty  nraat  leave  In  the  street  a  passageway 
CMsonably  snfficient  for  tlie  nse  of  the  public. 

Pd.  Note.— For  cases  in  point,  see  Cent  Dig. 
41,  Baflroads,  It  266-283.1 

3.  Mttnicipai.  Cobposations— Use  or  Stbeet 
BT  Bailboad. 

In  an  action  against  a  railroad  for  diminn- 
tioD  of  the  valna  of  abntting  property  by  an 
embankment  across  streets  so  as  to  obstruct 
them,  it  is  error  to  charge  that  the  law  only  re- 
quires the  company  to  leave  suitable  passways 
for  pablie  travel  within  a  reasonable  distance 
tttm  where  the  embankment  crosses  the  streets, 
instead  of  charging;  that  the  company  is  Iwund 
to  leave  In  each  of  the  streets  crossed  an  open- 
iB(  reasonably  sufficient  for  public  travel  and 
intresa  and  egress,  and  that,  if  the  company 


left  at  points  adjacent  to  or  near  tlie  streets  pass- 
ways  reasonably  snfficient  for  pnbllc  travel,  the 
owner  Is  entitled  to  recover  the  difference  be- 
tween the  value  of  the  property  with  such  pass- 
ways  and  its  valne,  if  openings  reasonably  suffi- 
cient for  public  travel  had  oeen  made  In  the 
streets. 

Appeal  from  Circuit  Court  Ballard  County. 

"Not  to  be  officially  reported." 

Action  by  Charles  WIckliffe  and  others 
against  the  IllinolB  Central  Railroad  Compa- 
ny. From  a  Judgment  for  defendant  plain- 
tiffs appeal    Reversed. 

J.  B.  Wldcliffe,  F.  L.  Turner,  and  WidE- 
llffe  ft  Beid,  for  appellants.  Trabue,  Doolan 
ft  Coz,  Bobbins,  Thomas  ft  Corbett  J.  M- 
Dickinson,  Bobbins  &  Thomas,  and  J.  G.  Cor- 
bett for  appellee. 

CABBOLU  J.  Appellants,  who  are  the 
owners  of  a  number  of  lots  situated  in  the 
southwest  end  or  corner  of  the  dty  of  WIck- 
liffe, brought  this  suit  against  appellee  rail- 
road company  to  recover  damages  alleged 
to  have  been  suatained  by  reason  of  the  fact 
that  it  constructed  a  large  embankment  or  fill 
on  the  northeast  side  of  the  lots  owned  by 
appellants,  and  between  their  lots  and  the 
principal  or  buaineea  portion  of  the  diy.  In- 
gress and  egress  to  and  from  the  lots  of  ap- 
pellants waa  furnished  by  Illinois,  Broadway, 
Third  and  Fourth  streets,  i^on  whldi  streets 
their  tots  abutted,  and  on  and  across  these 
streets  the  embankment  complained  of  was  con- 
structed. Upon  a  trial  before  a  Jury  a  verdict 
was  returned  in  favor  of  appellee,  and  we  are 
asked  to  set  aside  the  Judgment  entered  upon 
this  verdict  and  grant  appellants  a  new  trial 
for  errors  committed  by  the  lower  court  In 
giving  and  refusing  Instroctiona. 

There  ia  filed  with  the  record  a  map  of  the 
dty  of  WicklUEe  that  shows  the  location  of 
the  streets,  the  points  st  which  they  are  cross- 
ed by  the  embankment  and  the  openings  for 
travel  left  in  the  embankment  as  well  as  the 
location  of  the  lots  owned  by  appdlanta  that 
are  alleged  to  have  been  depreciated  in  valne 
by  its  construction.  Counsel  for  appellant 
make  the  point  that  as  this  map  was  not  made 
a  part  of  the  record  by  order  of  court  or  bill 
of  exceptiona,  although  it  waa  used  as  evi- 
dence on  the  trial,  that  no  part  of  the  evi- 
dence can  be  considered  in  passing  on  the 
propriety  of  the  instructtons,  as  the  practice 
is  that  unless  all  the  evidence  Is  brought  up, 
the  court  will  assume  that  the  omitted  parts 
supported  the  instructlon&  This  rule  of  prac- 
tice applicable  where  evidence  in  the  form  of 
records  or  hy  the  mouths  of  witnesses  is  In- 
troduced will  not  be  applied  to  a  map  that  is 
used  on  ths  trial  of  the  case  for  the  purpose 
of  assisting  the  court  the  Jurors,  and  the 
witnesses  to  a  better  understanding  of  the 
situation  in  controversy.  This  map  was  used 
by  both  of  the  parties  on  the  trial.  Its  cor- 
rectness was  admitted  by  counsel  for  appellee, 
and  it  is  not  questioned  that  the  map  filed 
with  the  record  in  this  court  was  the  one 
that  was  used  in  ths  court  below.    It  Is  as 
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helpfnl  to  this  conrt  In  obtaining  a  correct 
nnderstandlng  of  tbe  local  situation  as  It  was 
to  the  lower  court,  and,  although  not  Indis- 
pensable to  a  disposition  of  the  case,  aids 
OS  materially.  As  there  must  be  a  retrial 
of  the  case,  we  will  not  discuss  the  evidence 
further  than  may  be  necessary  to  point  out 
what  we  conceive  to  be  errors  in  giving  and 
refusing  instmctlons. 

There  was  evidence  to  the  effect  that  tbe 
lots  owned  by  appellants  were  of  little  value 
because  situated  In  a  part  of  the  town  that 
Is  overflowed  by  the  river;  and  It  Is  admitted 
that  appellants  sold  to  the  railroad  company 
tbe  land  upon  which  the  embankment  is 
erected,  and  it  Is  contended  by  the  company 
that,  In  the  sale  of  this  right  of  way,  the 
damage  to  the  other  lots  owned  by  appellants 
was  taken  Into  consideration  In  fixing  the 
price  paid  for  the  land  taken.  It  is  also 
shown  that  permission  to  cross  the  streets 
was  given  by  the  dty  council.  The  deed  con- 
veying the  right  of  way  to  tbe  company  makes 
no  mention  of  damage  to  the  other  lots  of 
appellants  being  Included  In  the  considera- 
tion; nor  Is  there  any  evidence  to  support 
the  contention  of  the  company  that  the  dam- 
age to  the  other  lots  was  Included  in  the  con- 
sideration paid  for  the  right  of  way.  The 
ordinance  of  the  city  of  Wickllfle  giving  to  the 
company  the  right  to  construct  the  embank- 
ment is  not  in  the  record,  but  It  is  not  con- 
tended that  It  gave  to  the  railroad  company 
the  right  to  dose  any  of  the  streets  crossed 
by  the  embankment  It  is  conceded  that  Illi- 
nois street  and  Fourth  street  are  completely 
obstructed  by  the  embankment — there  being 
no  opening  whatever  in  it  where  it  crosses 
either  of  said  streets — but  some  25  feet  south 
of  lilinola  street  and  east  of  Fourth  street 
an  opening  for  traffic  was  made  in  the  em- 
bankment On  Broadway,  and  near  its  in- 
tersection with  Third  street,  there  Is  an 
opening  In  the  embankment  Third  street  Is 
entirely  obstructed ;  the  passageway  being  in 
the  center  of  Broadway,  but  west  of  Third 
street  In  other  words.  If  a  traveler  desired 
to  use  TUrd  street  in  going  to  or  from  ap- 
pellants' lots,  he  would  be  compelled  to  leave 
the  street  at  Broadway  in  order  to  go  through 
the  passageway  in  the  embankment  that  Is 
several  feet  west  of  Third  street.  And  so.  If 
be  desired  to  go  to  and  from  these  lots  on 
Illinois  or  Fourth  streets,  a  detour  of  25  or 
30  feet  must  be  made  at  their  intersection  in 
order  to  go  through  the  passageway  made  In 
the  embankment  south  of  Illinois  street  and 
east  of  Fourth  street 

With  the  evidence  tn  this  condition,  the 
court  gave  to  the  jury  these  Instructions: 

"(1)  The  court  Instructs  the  jury  that  If 
they  believe  from  the  evidence  that  defend- 
ant Bto;^>ed  up  or  obstructed  streets,  to  wit 
Broadway,  Illinois,  Third,  or  Fourth  streets, 
In  the  city  of  Wlckliffe,  upon  which  plaintiffs 
owned  abutting  lots,  without  leaving  suitable 
or  reasonable  passways  for  ingress  or  egress 
to  and  from  said  lots,  and  you  believe,  fur^ 


ther,  that  said  lots  have  been  depreciated  In 
value  by  such  obstructions  or  stoppages,  you 
are  to  find  for  the  plaintiffs  the  difference 
In  the  value.  If  any,  between  said  lots  im- 
mediately before  said  streets  or  any  of  them 
were  obstructed  or  stopped  and  thd  same 
lots  thereafter,  not  exceeding  the  sum  claim- 
ed In  the  petition,  $5,500. 

"(2)  The  court  instructs  the  Jury  that  they 
can  find  nothing  for  plaintiffs  by  reason  of 
any  diminution  in  value  of  plaintiffs'  lots  by 
reason  of  the  construction  of  the  high  dump 
along  where  It  is  constructed,  but  you  ate 
Instructed  to  find  for  plaintiffs  any  diminu- 
tion In  value  of  said  lots  by  reason  of  their 
failure,  if  any,  to  leave  reasonable  passways 
for  Ingress  or  egress  to  said  lots  at  or  within 
a  reasonable  or  practical  distance  from  where 
the  dump  crosses  the  streets  upon  which  the 
plaintiffs  own  the  abutting  lots;  and  unless 
you  do  believe  from  tbe  evidence  tba.t  de- 
fendants have  so  failed  to  provide  reasonable 
passways,  and  that  by  reason  thereof  plain- 
tiffs' lots  have  been  diminished  in  value,  the 
law  is  for  defendant,  and  you  should  so  find. 

"(8)  The  court  Instructs  the  Jury  that  the 
plaintiffs  sold  to  the  defendant  Its  right  of 
way,  and  they  cannot  complain  of  the  de- 
fendant for  building  fts  high  dump  for  its 
roadbed  on  the  land  so  sold  by  them,  and 
the  court  further  Instructs  the  Jury  that  the 
city  council  of  Wlckliffe  authorized  tbe  de- 
fendant to  build  Its  road  over  said  streets, 
and  the  law  only  requires  the  defendant  to 
make  such  openings  or  passways  as  are  rea- 
sonably necessary  for  the  accommodation  of 
the  public;  and,  if  the  Jury  believe  from  the 
evidence  It  has  provided  such  passways  as 
are  reasonably  necessary  for  Ingress  or  egress 
for  the  plaintiffs  and  the  public,  the  law  is 
for  the  defendant  and  the  Jury  should  so 
find." 

The  radical  error  in  these  Instructions  Is 
that  they  fail  to  point  out  to  the  Jury  that 
it  was  the  duty  of  the  railroad  company  to 
leave  passways  in  the  streets  crossed  by  the 
embankment  reasonably  sufficient  for  the  use 
of  the  public;  and  directed  the  Jury  to  find 
for  the  company  if  they  believed  it  left  suit- 
able passways  for  Ingress  and  egress  for  the 
lots  at  or  within  a  reasonable  and  practical 
distance  from  where  the  embankment  cross- 
ed the  streets.  In  erecting  the  embankment 
the  railroad  company  should  have  left  in 
each  of  the  streets  crossed  by  It  an  opening 
sufficient  for  tbe  reasonable  use  of  the  pub- 
lic; and  in  leaving  openings  at  other  places 
than  In  the  streets  it  did  not  fulfill  Its  duty 
under  the  law.  The  streets  of  the  city  were 
set  apart  for  tbe  use  of  the  public,  and,  while 
the  railroad  company  had  the  right  with  the 
permission  of  the  city  to  construct  Its  em- 
bankment across  them,  it  could  not  do  so 
without  leaving  in  the  street  so  crossed  a 
passageway  reasonably  sufficient  for  the  use 
of  the  public.  Commonwealth  v.  City  of 
Frankfort,  92  Ky.  148,  17  S.  W.  287.  In  lieu 
of  Instructions  Nos.  1,  2,  and  3,  tbe  Jury 
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ahonld  be  Instmcted  that  tlie  defendant  com- 
pany had  tlie  right  to  construct  the  embank- 
ment, bnt  in  doing  so  it  should  have  left  in 
Broadway,  Illinois,  Third,  and  Fourth  streets 
at  the  point  where  they  were  crossed  by  the 
embankment  openings  reasonably  sufficient 
for  public  travel,  and  ingress  and  egress  to 
and  from  plaintiffs'  lots;  and,  if  the  Jury 
tielieve  from  the  evidence  that  the  defend- 
ant failed  to  leave  In  these  streets,  and  each 
of  them,  a  passway  or  opening  reasonably 
sofflcient  for  public  travel,  but  did  leave  at 
a  point  adjacent  to  or  near  these  streets  a 
passway  reasonably  sufficient  for  public  trav- 
el, and  that  the  value  of  plaintiffs'  lots  has 
been  depreciated  by  the  failure  to  leave 
Bucb  passways  or  openings  In -said  streets, 
they  should  find  for  the  plaintlfTs  the  dif- 
ference. If  any,  between  the  value  of  the 
lots  with  the  openings  as  they  are  at  pres- 
ent and  their  value  If  openings  reasonably 
snfBcIent  for  public  travel  had  been  made 
in  the  streets,  not  exceeding  $5,500. 

Wherefore  the  Judgment  of  the  lower  court 
Is  reversed,  with  directions  for  a  new  trial 
In  conformity  with  this  opinion. 


ILLINOIS   CENT.    R.    CO.    v.   COMMON- 
WEALTH. 
(Court  of  Appeals  of  Kentucky.    Feb.  27.  1908.) 

1.  Taxation  —  RAn.B0AD8  —  Fbahchise  — 
Assessment  — Rb VIEW  — Estoppel  to  Dis- 
pute LlABIUTT. 

Where  a  railroad  corporation  reported  the 
value  of  a  certain  line  of  road  to  the  auditor 
for  a  certain  year,  and  upon  that  report  the 
value  of  its  franchise  was  fixed,  it  cannot  com- 
plain Chat  it  was  not  the  owner  of  the  line  at 
that  time,  so  as  to  defeat  the  payment  of  the 
tax. 

2.  Saite— Assessment— Conclusiveness. 

Where  the  assessment  of  a  franchise  tax 
on  a  railroad  has  l>ecome  final  by  failure  of 
the  railroad  to  object  and' seek  a  reduction,  a 
member  of  the  board  of  valuations  and  assess- 
ment  after  his  term  is  out  cannot  affect  its 
finality  Iv  testimony  that  the  board  did  not  con- 
sider the  assessment  a  valid  act  or  final. 
&  Same  — Lbvt  and  Assessment  —  Aobbe- 
HZKTS  Not  to  Collect. 

An  agreement  between  the  state  board  of 
valuations  and  assessment  and  a  railroad  to  re- 
lease the  railroad  for  taxes  for  previous  years 
On  conditioa  that  it  pay  the  taxes  for  the  par- 
ticular year  is  void  where  the  assessments  for 
the  previous  years  have  become  final. 
4.  Same  —  Collection  —  LiMriATioN  or  Ac- 
tion. 

Acts  1890  (Laws  1888-90,  p.  149,  c.  1763X 
authorizes  the  state  to  collect  taxes  by  suit,  but 
provided  that  no  action  shall  be  instituted  or 
maintained  "under  the  provisions  of  this  act" 
upon  any  claim  for  taxes  that  "misht  have  been 
assessed"  more  than  five  years  before  the  com- 
mencement of  the  same.  By  the  act  of  1893 
(Laws  1891-92-88,  p.  331,  c.  103,  art.  8,  i  3) 
a  franchise  tax  on  railroads  was  first  placed, 
and  that  act  authorised  the  collection  of  the  tax 
by  action  in  the  Franklin  circuit  court.  'The  act 
of  1890  (Laws  1889-90.  p.  149,  c.  1763)  did  not 
confer  Jurisdiction  on  the  F^nkiin  circuit  court. 
but  left  the  venue  of  the  suit  to  be  that  of  de- 
fendant's residence.  Held,  that  an  action  in  the 
Franklin  circuit  court  to  recover  a  franchise 
tax  brought  more  than  five  years  after  the  tax 


might  have  been  assessed,  though  within  five 
years  from  the  time  It  was  actually  assessed, 
was  not  barred  by  the  limitations  provided  by 
the  act  of  1890,  since  the  limitations  in  the  act 
of  1890  could  not  be  made  applicable  to  a  suit 
which  could  not  be  brought  under  its  provision. 
5.  Limitation  of  Actions— Limitations  Ap- 
plicable—Statutoby  CTauseb  o»  Action— 
Fbanchise  Tax. 

Actions  brousht  to  recover  franchise  taxes 
under  the  act  of  1883  (Laws  1891-92-93,  p.  331. 
c.  103,  art  8,  f  3)  providing  for  such  taxes  and 
authorizing  suits  in  the  Branklin  circuit  court 
for  their  recovery,  in  the  absence  of  any  special 
limitation  in  the  act,  are  governed  by  the  gen- 
eral law  (Ky.  St.  S  2515),  providing  a  limita- 
tion of  five  years  on  liabihties  created  by  stat- 
ute. 

Appeal  from  Circuit  Court,  Franklin  County. 

"To  be  officially  reported." 

Action  by  the  commonwealth  of  Kentucky 
against  the  Chesapeake,  Ohio  &  Southwestern 
Railroad  ■  and  the  Illinois  Central  Railroad 
Company.  From  a  Judgment  for  plaintiff,  de- 
fendant Illinois  Central  Railroad  Company  ap- 
peals.   Affirmed. 

Trabne,  Doolan  &  Cox,  Hazelrigg,  Cbenault 
&  Hazelrigg,  and  J.  M.  Dickinson,  for  appel- 
lant. T.  L.  Edeien,  C.  J.  Whittemore,  and  R. 
B.  Franklin,  for  appellees. 

HOBSON,  J.  This  action  was  filed  in  the 
Franklin  circuit  court  on  December  5,  1902, 
by  the  commonwealth  of  Kentucky  to  recover 
of  the  Chesapeake,  Ohio  &  Southwestern 
Railroad  and  the  Illinois  Central  Railroad 
the  franchise  tax  of  the  Chesapeake,  Ohio  & 
Southwestern  Railroad  Ompany  for  the 
years  1896  and  1897  upon  an  assessment  made 
on  January  20, 1898,  of  which  notice  was  giv- 
en on  that  date  and  final  notice  was  given 
on  February  21,  1898.  The  circuit  court  dis- 
missed the  petition  as  to  the  taxes  for  the 
year  1896,  but  gave  Judgment  against  the 
Illinois  Central  Railroad  (Company  for  the 
tax  for  the  year  1897.  From  this  Judgment, 
the  Illinois  Central  Railroad  Company  ap- 
peals. 

The  report  upon  which  the  tax  for  the 
year  1896  was  assessed  was  made  on  Septem- 
ber 15,  1885,  by  John  Echols  as  the  general 
manager  of  the  Chesapeake,  Ohio  &  South- 
western Railroad  Co.  The  report  upon  which 
the  tax  for  the  year  1897  was  assessed  was 
made  by  the  Illinois  Central  Railroad  Com- 
pany, which  had,  in  some  way  not  explain- 
ed In  the  record,  come  into  possession  of  the 
railroad.  The  circuit  court  dismissed  the 
petition  of  the  commonwealth  as  to  the  taxes 
for  the  year  1896,  for  the  reason  that  it  did 
not  appear  that  the  Illinois  Central  Railroad 
Ck>mpany  was  then  in  possession  of  the  rail- 
road, and  the  report  for  that  year  was  made 
by  the  general  manager  of  the  Chesapeake, 
Ohio  &  Southwestern  Railroad  Company.  It 
gave  Judgment  against  the  Illinois  Central 
Railroad  Company  for  the  taxes  for  the  year 
1897,  because  that  company  made  the  report 
upon  which  the  assessment  was  based,  and 
was  then  in  possession  of  the  railroad.    In 
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vdolng  this  the  drcait  court  followed  the  opln- 
l<m  of  this  court  In  Southern  Railway  t. 
Coulter,  113  Ky.  667,  68  S.  W.  873,  where 
the  Illinois  Central  was  held  liable  on  this 
same  assessment  In  a  well-considered  opinion 
by  this  court  The  court  said :  "It  Is  claimed 
on  behalf  of  the  appellant,  Illinois  Central 
Railroad,  that,  as  it  did  not  get  possession  of 
the  entire  lines  until  some  time  In  1897,  no 
franchise  tax  shonld  be  assessed  against  it 
prior  thereto.  The  record,  however,  discloses 
the  fact  that  it  made  reports  to  Auditor 
Stone,  and  upon  these  reports  he  fixed  the 
value  of  its  franchise,  commencing  with  the 
year  1896,  up  to  the  same  time  the  other  as- 
sessments were  made.  We  are  therefore  of 
the  opinion  that  as  they  recognized  them- 
selves as  owners  of  the  line  at  that  time,  and 
made  their  reports  and  paid  taxes  to  the 
state.  It  is  now  too  late  to  raise  that  ques- 
tion. We  are  not  Inclined  to  hold  that  appel- 
lants necessarily  bound  themselves  to  pay 
the  county  franchise  tax  simply  because  they 
paid  the  state  a  franchise  tax.  Neither  have 
they  any  right  to  complain  of  the  delay  tn 
enforcing  the  local  taxes.  They  have  simply 
had  the  use  of  the  money  without  interest 
during  these  many  years." 

The  defendant  Introduced  on  the  trial  Sam- 
uel H.  Stone,  who  was  the  auditor  of  the 
state  In  the  year  1898,  and,  as  such,  a  mem- 
ber of  the  board  who  made  the  assessment 
upon  which  the  suit  Is  based.  He  testified  on 
the  trial,  which  took  place  In  October  6, 1905, 
in  substance  that,  although  the  board  made 
the  assessment  and  sent  out  notice  of  It  and 
at  the  end  of  80  days  sent  out  the  final  notice 
of  assessment,  they  were  unwilling  to  force 
a  conclusion  because  they  were  not  sure  of 
their  gronnd ;  and  in  the  winter  of  1899  they 
had  a  consultation  with  the  railroads  of  the 
state,  and  In  this  consultation  in  the  year 
1899  they  agreed  tliat  the  assessment  then 
made  against  the  Illinois  Central  Railroad 
should  be  in  full  not  only  for  that  year  but 
for  the  previous  years.  It  also  appears  from 
the  proof  that  the  assessment  which  was 
made  in  1899  was  made  in  this  way:  The 
board  to<^  the  total  capitalization  of  the 
Chicago,  St  Louis  &  New  Orleans  Railroad, 
and  deducted  from  it  the  tangible  property 
assessed  against  it,  and  the  balance  was  the 
sum  on  which  the  Illinois  Central  Railroad 
paid  a  franchise  tax  for  the  year  1899.  But 
waiving  this,  the  testimony  of  the  assessor 
who  makes  an  assessment  cannot  be  received 
after  his  term  Is  out  to  show  that  he  did  not 
consider  his  assessment  a  valid  act  or  flnaL 
The  board  made  the  assessment  in  the  way 
that  all  other  assessments  were  made.  It 
gave  notice  of  the  assessment  to  the  railroad 
company  as  required  by  statute,  and  at  the 
end  of  80  days  it  gave  notice,  as  provided  by 
the  statute,  that  the  assessment  bad  become 
final.  When  this  bad  been  done,  the  matter 
passed  beyond  the  control  of  the  board.  A 
finiil  assessment  had  been  bad  as  provided  by 
law,  and,  if  any  injustice  was  done  the  tax- 


payer, it  was  due  entirely  to  his  failure  to 
appear  before  the  board  and  ask  a  reduction 
of  the  assessment  No  reliance  could  be 
placed  In  such  proceedings  if  the  validity 
of  the  record  was  made  to  depend  upon  the 
secret  intentions  of  the  assessing  oflScer.  The 
validity  of  their  actions  depends  upon  what 
they  do,  and  not  upon  their  undisclosed  pur- 
poses. When  the  assessment  had  become 
final  and  the  railroad  company  owed  the  state 
the  amount  of  taxes  thus  fixeid,  the  assessing 
officers  were  without  authority  afterward  to 
make  any  agreement  with  the  railroad  to  the 
efTect  that,  if  the  railroad  would  pay  the 
taxes  for  1899,  they  would  forego  collecting 
the  taxes  for  the  previous  years.  This  pre- 
dae  question  was  also  presented  in  the  case 
of  Southern  Railway  In  Kentucky  v.  Coulter, 
118  Ey.  676,  68  S.  W.  877.  In  disposing  of 
it  we  there  said:  "Bven  If  it  t>e  conceded  that 
the  old  board  agreed  or  stipulated  with  the 
appellants  that  they  should  not  pay  any  fran- 
chise tax  to  the  local  authorities,  still  sucb 
agreement  Is  null  and  void.  It  was  held  in 
City  of  Louisville  v.  Louisville  R.  Co.,  Ill 
Ey.  1,  63  S.  W.  14,  98  Am.  St  Rep.  887,  by 
this  court  that  the  city  council  of  Louisville 
could  not  release  a  street  railway  company 
from  taxes  due  the  city.  Much  less  could  the 
board  of  valuation  and  assessment  release 
appellants  from  local  taxation  of  the  value 
of  their  franchise." 

Much  is  said  In  the  argument  as  to  the 
hardship  of  the  case ;  but  we  fall  to  see  tliat 
appellant  has  any  substantial  grounds  for 
complaint  It  has  escaped  the  payment  of  all 
franchise  taxes  for  the  year  1896,  and  has 
only  been  required  to  pay  for  one  year,  in- 
stead of  two ;  and,  as  far  as  the  amount  of 
the  assessment  goes  for  the  year  1897,  It  Is 
much  less  than  it  has  been  for  the  years  suc- 
ceeding 1899.  The  personal  Judgment  against 
the  Illinois  Central  Railroad  Company  was 
proper  because  It  was  In  possession  of  the 
property,  and  made  the  report  upon  which 
the  assessment  was  made.  The  question 
most  seriously  Insisted  on  is  that  the  action 
was  barred  by  limitation.  The  suit  was 
brought  within  five  years  after  the  assessment 
was  made,  but  it  was  not  brought  within  five 
years  after  the  assessment  might  have  been 
made  by  the  board.  The  board  should  have 
made  the  assessment  in  the  winter  of  the 
year  1897,  and  the  action  was  not  brought 
within  five  years  from  tltat  time.  Previous 
to  the  passage  of  the  act  of  1890  (Laws  1889- 
90,  p.  149,  c.  1763),  it  was  well  settled  that  an 
action  to  recover  taxes  did  not  accrue  until 
the  taxes  were  assessed.  L.  ft  N.  R.  R.  Co. 
V.  Commonwealth,  1  Bush,  250;  Covington  v. 
Wilson,  6  Ky.  Law  Rep.  778;  Louisville  t. 
Johnson,  95  Ky.  254,  24  S.  W.  875.  It  is  in- 
sisted, however,  tliat  this  action  is  governed 
by  the  act  of  1890,  and  that  that  act  changes 
the  rule.  The  case  of  the  Louisville  Water 
Co.  V.  Commonwealth,  89  Ky.  244,  12  S.  W. 
300,  6  L.  R.  A.  69,  was  decided  on  October 
31,  1889.    It  was  there  held  that  in  the  ab- 
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aence  of  legialatiTe  anthority,  taxes  cannot 
be  recovered  by  snit  Tbe  Leglalature  met 
soon  after  tbat  opinion  became  final,  and  pro- 
ceeded promptly  to  pass  the  act  of  1890  to 
change  the  rule  then  laid  do\m.  The  pur- 
pose of  the  act  was  to  give  the  commonwealth 
a  right  to  collect  taxes  by  suit  in  those  cases 
where  there  was  no  legislative  anthority  for 
a  suit  to  collect  taxes.  It  authorized  actions 
"to  recover  all  taxes  which  may  heretofore 
have  accrued  io  the  commonwealth,  or  which 
may  hereafter  accrue  and  which  cannot  be 
collected  by  the  ordinary  methods  of  distraint 
and  sale  •  •  •  for  the  purpose  of  en- 
forcing the  state's  lien  on  property  which  for 
any  reason  cannot  be  sold,  or  for  the  purpose 
of  readiing  intangible  property  which  cannot 
otherwise  be  reached."  The  act  then  con- 
cludes with  these  words:  "But  no  action 
shall  be  Instituted  or  maintained  under  the 
provisions  of  this  act  upon  any  claim  for  tax- 
es tliat  liave  been  assessed  or  might  liave 
been  asBessed  more  than  five  years  before  the 
commencement  of  the  same."  Laws  1889-80, 
p.  149,  c.  1768.  It  will  be  observed  that  the 
limitation  provided  by  this  act  only  applies  to 
an  action  "instituted  or  maintained  under  the 
provisions  of  this  act"  If  this  action  was  not, 
and  could  not  be,  brought  under  the  provisions 
of  the  act  of  1890,  then  the  limitation  provid- 
ed In  that  act  does  not  apply  here;  for,  by 
the  express  terms  of  the  act,  the  limitation  it 
prescribes  only  applies  to  actions  instituted 
under  the  act  At  the  time  the  act  of  1890 
was  passed  the  commonwealth  had  no  ade- 
quate means  of  collecting  Its  taxes  from  such 
corporations  as  the  Louisville  Water  Com- 
pany, where  the  ordinary  method  of  distraint 
and  sale  was  not  applicable.  To  remedy  this 
defect  the  act  of  1890  was  passed.  .In  giv- 
ing the  commonwealth  a  right  of  action  which 
it  did  not  previously  have,  the  Legislature 
might  annex  to  the  grant  such  limitation  as 
it  saw  fit ;  but  this  limitation  would  tiave  no 
effect  as  to  taxes  which  might  be  collected 
by  suit  under  other  legislation  without  re- 
gard to  the  act  of  1890.  At  the  time  the  act 
of  1890  was  passed  there  was  no  such  thing 
In  the  state  as  a  franchise  tax.  After  the 
adoption  of  the  present  Constitution  in  1891, 
the  Legislature  by  the  act  of  1898  (Laws 
1891-92-93,  p.  881,  c  103,  art  8,  t  8)  provided 
for  a  franchise  tax,  and  provided  that  the 
tax  should  be  paid  by  the  corporation  into 
the  treasury,  and  that,  if  it  was  not  so  paid, 
an  action  might  be  maintained  by  the  com- 
monwealth in  the  Franklin  circuit  court 
against  the  corporation  to  collect  it  Ey.  St 
1903,  i  4171;  Central  Railroad  Co.  v.  Com- 
monwealth, 106  Ky.  329,  49  S.  W.  456.  This 
action  was  brought  In  the  Franklin  circuit 
court  under  section  4171,  Ky.  St  1903.  It 
could  not  have  been  maintained  under  the 
act  of  1890,  for  that  act  did  not  confer  Juris- 
diction upon  the  Franklin  circuit  court ;  and. 
If  the  action  had  been  brought  under  that 
act  It  must  have  been  brought  In  the  Jeffer- 
son drcoit  court,  the  county  of  the  defend- 


ant's residence.  As  it  could  not  be  brought 
under  the  act  of  1890,  the  limitation  pre- 
scribed by  the  act  of  1890  is  not  applicable. 
When  the  Legislature  provided  a  franchise 
tax,  it  had  the  right  to  prescribe  how  this 
tax  should  be  collected.  This  it  did  by  sec- 
tion 4171.  When  the  Legislature  required 
the  corporation  to  pay  the  money  into  the 
treasury,  the  cause  of  action  by  the  state 
against  the  corporation  did  not  accrue  until 
the  person  was  required  to  pay  the  money  in- 
to the  treasury,  and  had  failed  to  do  so. 
When  he  failed  to  pay  the  money,  his  liabili- 
ty was  a  cause  of  action  created  by  statute, 
and  by  the  express  provision  of  the  general 
law  an  action  might  be  maintained  upon  it 
within  five  years  after  the  cause  of  action 
accrued.  Ky.  St  1903,  J  2515.  Where  the 
Legislature  created  by  statute  a  liability  and 
in  the  statute  provided  no  limitation,  neces- 
sarily the  limitation  provided  by  the  general 
law,  in  section  2Q15,  Ky.  St  1903,  applies. 
This  was  so  held  in  LouisyiUe  &  J.  Ferry 
Co.  v.  Commonwealth,  108  Ky.  717,  57  8.  W. 
624,  626.  That  was  an  action  to  collect  the 
franchise  tax  for  the  year  1893,  the  assess- 
ment having  been  made  on  March  12,  189a 
The  counsel  for  appellant  relied  on  the  act 
of  1890,  Insisting  that  under  It  the  action 
was  barred  by  limitation  as  it  was  not  be- 
gun in  five  years  after  the  taxes  might  have 
been  assessed.  See  abstracts  of  briefs,  108 
Ky.  718-719,  67  8.  W.  624,  626.  In  answer 
to  this  the  court  in  its  opinion  called  atten- 
tion to  its  previous  ruling  In  the  case  of  Cen- 
tral Railroad  Co.  v.  Commonwealth,  106  Ey. 
329,  49  8.  W.  456,  to  the  effect  that  actions 
to  collect  franchise  taxes  might  be  main- 
tained in  the  Franklin  circuit  court ;  and  ex- 
pressly held  that  the  action  was  not  based  on 
the  act  of  1890.  The  court  said :  "The  ques- 
tions involved  In  this  case  are  the  same  as  in 
five  other  cases  of  the  same  appellant  against 
the  same  appellee,  this  day  decided  (108  Ky. 
717,  57  S.  W.  624),  except  It  is  Insisted  that 
the  statute  of  limitation  bars  a  recovery. 
This  court  decided  In  Central  Railway  Bridge 
Co.  V.  Commonwealth,  106  Ey.  829,  49  8.  W. 
466,  that  an  action  could  be  maintained  un- 
der certain  sections  of  the  Kentucky  Statutes, 
not  necessary  to  mention,  but  it  is  sufficient 
to  say  the  right  to  do  so  is  not  based  on  tbe 
act  to  which  counsel  refer."  67  8.  W.  624, 
626,  108  ECy.  726.  "We  have  examined  the 
revenue  act,  and  are  unable  to  find  any  provi- 
sion therein  limiting  the  time  in  which  an 
action  shall  be  brought  to  enforce  a  claim  for 
taxes  against  the  owner.  Taxes  are  liabili- 
ties created  by  statute,  and  are  barred  after 
the  lapse  of  five  years  after  they  are  due  and 
payable,  and  they  do  not  become  due  until 
after  the  assessment  is  made.  Section  2515, 
Ky.  St  1903.  These  taxes  were  not  assessed 
until  1898;  and,  of  course,  the  statute  does 
not  bar  a  recovery."  67  8.  W.  624,  626,  108 
Ky.  727. 

Tbe  same  question  was  involved  in  South- 
em  Railroad  in  Kentucky  v.  Coulter,  113  Ky. 
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667, 68  S.  W.  873.  There  franchise  taxes  from 
Tarlons  corporations  to  tbe  countlee  of  the 
state  for  the  year  1896  'and  the  subaeqaent 
years  were  tn  question.  As  to. a  part  of  the 
taxes  more  than  five  years  had  elapsed  since 
the  taxes  might  have  been  assessed.  The 
court  held  the  corporaUons  liable.  The  ques- 
tion of  limitation  is  not  mentioned  in  the 
opinion,  for  the  reason  that  the  matter  was 
deemed  settled  by  the  previous  opinion.  In 
the  case  of  LoulsviUe  t.  Commonwealth,  63 
S.  W.  580,  23  Ky.  Law  Rep.  S98,  which  was 
an  action  brought  under  the  act  of  1890,  and 
was  not  provided  for  by  any  other  provision 
of  tbe  statute,  the  court  applied  the  limita- 
tion of  that  act;  thus  showing  that  the  court 
clearly  had  In  mind  that  actions  brought  un- 
der tbe  act  of  1890  were  governed  by  the 
limitation  prescribed  in  that  act  C!ounsel 
cite  the  cases  of  Railroad  Co.  v.  Common- 
wealth, 115  Ky.  278,  72  S.  W.  1119,  and 
Commonwealth  v.  Nute,  116  Ky.  239,  72  S. 
W.  1090;  but  both  of  those  cases  were  pro- 
ceedings to  assess  omitted  property  under 
secUon  4241,  Ky.  St  1903.  There  Is  nothing 
in  either  opinion  touching  suits  to  collect  tax- 
es. The  conclusion  we  have  indicated  is  in 
accord  with  these  cases.  It  was  there  held 
that  under  section  4241,  Ky.  St  1903,  prop- 
erty might  be  retrospectively  assessed  with- 
in five  years  after  the  right  to  maintain  tbe 
proceeding  accrued.  By  the  statute  when 
the  assessment  is  made  under  it  the  taxes 
are  to  be  collected  as  other  taxes,  and  so  It 
necessarily  follows  that  the  state  is  not  bar- 
red of  collecting  the  taxes  after  five  years 
from  the  time  they  might  have  been  assessed ; 
but  under  these  decisions,  she  has  five  years 
to  make  the  assessment  and  may  then  col- 
lect the  taxes  as  other  taxes  are  collected. 
To  hold  otherwise  would  be  to  hold  that  tbe 
state  must  make  the  assessment  and  sue  for 
the  taxes  in  five  years,  which  would  be  in- 
consistent with  all  the  cases  on  tbe  subject 
Judgment  afiSrmed. 


CHESAPEAKE,  O.  ft  S.  W.  RT.  CO.  v.  COM- 
MONWEALTH, to  Use  of  KEOWN, 
Sheriff. 

(Court  of  Appeals  of  Kentucky.    Feb.  27,  1908.) 

Appeal  from  Circuit  Court,  Ohio  County. 

"Not  to  b«  officially  reported." 

Action  by  tbe  commonwealth  of  Kentucky, 
to  use  of  C.  P.  Keown,  sheriff,  against  the 
Chesapeake,  Ohio  &  Southwestern  Railway 
Company,  and  the  Chicago,  New  Orleans  & 
St  Louis  Railway  Company,  and  the  Illinois 
Central  Railway  Company,  to  recover  a  fran- 
chise tax  of  the  Chesapeake  &  Ohio  Railway 
Company.  From  a  Judgment  for  plaintiff, 
Chesapeake  &  Ohio  Railway  appeals.  Re- 
versed. 

Trabne,  Doolan  &  Cox  and  J.  M.  Dickin- 
son, for  appellant.  J.  S.  Glenn,  W.  E.  Barnes, 
Ben  D.  Ringo,  and  E.  M.  Woodward,  for  op- 
peUee. 


HOBSON,  J.  This  action  was  brought  in 
the  Ohio  circuit  court  in  the  name  of  tbe 
commonwealth,  Ohio  county,  and  C.  P.  Keown, 
as  sheriff  of  Ohio  county,  against  the  Ches- 
apeake, Ohio  ft  Southwestern  Railway  Com- 
pany, the  Chicago,  New  Orleans  ft  St  Louis 
Railroad  Company,  and  the  Illinois  Central 
Railway  Company,  to  recover  the  franchise 
tax  of  the  Chesapeake,  Ohio  ft  Southwestern 
Railway  Company  for  the  years  1896  and 
1897.  Tbe  circuit  court  gave  judgment  In 
favor  of  the  plaintitCs  for  the  taxes  for  both 
years,  and  the  railway  company  appeals. 

The  case  is  similar  to  the  case  of  Illinois 
Central  Railway  Co.  v.  Commonwealth  (this 
day  decided)  108  S.  W.  246;  that  case  involv- 
ing the  taxes  due  the  state,  and  this  Involvlns 
the  taxes  due  Ohio  county.  The  suit  follow- 
ed tbe  decision  of  this  court  In  the  case  of  the 
Southern  R.  R.  in  Ky.  v.  Coulter,  Auditor,  113 
Ky.  667, 68  &  W.  873.  It  was  held  in  that  case 
that  the  Illinois  Central  Railway  Company,  be- 
ing in  possession  of  the  road,  and  making  tbe 
report  to  the  Auditor,  was  liable  for  the  fran- 
chise tax  for  the  year  1897.  This  was  also 
held  in  the  case  involving  the  state  taxes,  this 
day  decided.  It  was  further  held  in  that  case 
that  the  Illinois  Central  Railway  Company 
was  not  responsible  for  the  franchise  tax  of 
the  Chesapeake,  Ohio  ft  Southwestern  Rail- 
way Company  for  the  year  1896,  based  upon 
a  report  made  by  the  general  manager  of  that 
company  before  the  Illinois  Central  took  jws- 
session.  Substantially  all  the  questions  rais- 
ed by  counsel  in  this  case  were  disposed  of 
by  the  opinion  rendered  in  the  case  referred 
to  involving  the  taxes  due  the  state.  It  was 
there  held  that  the  assessment  was  valid,  and 
that  the  action  was  not  barred  by  limitation. 
The  action  here  was  not  brought  under  tbe 
act  of  1800,  but  was  authorized  by  tbe  act 
under  which  the  tax  was  levied.  See  Ky.  St 
1903,  I  4104. 

On  the  return  of  tbe  case  to  the  drcuit 
court  a  Judgment  will  be  entered  against  tbe 
Illinois  Central  Railway  Company  for  tbe 
amount  of  the  tax  for  the  year  1897,  with  In- 
terest from  the  filing  of  the  petition. 

Judgment  reversed,  and  cause  remanded  for 
a  Judgment  against  the  Illinois  Central  Rail- 
road Company,  as  above  indicated.  A  Judg- 
ment will  be  entered  against  tbe  Chesapeake, 
Ohio  ft  Southwesteiita  Railway  Company  for 
the  tax  of  ihe  year  1896. 


CAMPBELL  T.  GOODIN'S  GUARDIAN. 

(Court  of  Appeals  of  Kentucky.     Feb.  28, 
1908.) 

1.  GUABOIAN  AND  Wabd— Saixs  Undkb  Ob- 
DEB  OF  CocBT— Petition. 

In  an  action  by  a  guardian  to  sell  bis 
ward's  interest  in  lands  for  the  maintenance  and 
education  of  the  ward,  as  provided  by  Civ. 
Code  Prac.  {  489,  subsec.  3,  where  it  was  al- 
leged in  the  petition  and  snown  in  the  judg- 
ment that  the  ward  inherited  the  land  from  her 
mother  and  uncle,  it  was  unnecessary  that  the 
title  papers  should  have  been  filed,  since,  as  the 
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«aUte  wu  eaat  npoD  her  by  the  laws  of  deaecnt, 
■be  liad  no  mnniments  of  title  to  be  filed. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Guardian  and  Ward,  H  327,  328,  342.] 

2.  Sajos— Cabi  or  Wind's  Estatk— Salk  or 
Rkai.  Pbopebtt. 

Under  Cir.  Code  Prae.  f  489.  subsec.  8, 
which  provides  that  a  conrt  of  equity  may  al- 
low a  roardian  to  sell  bis  ward's  real  estate  for 
the  maintenance  and  education  of  the  ward,  a 
fnardian,  who  is  also  the  father  of  the  infant 
ward,  will  not  be  permitted  to  sell  her  real  es- 
tate, which  constitutes  her  whole  inheritance, 
nnless  it  be  clearly  shown  that  he  is  nnable  to 
support  and  educate  her,  and  his  inability  so  to 
do  must  be  alleged  in  the  petition. 

Appeal  from  Circuit  Court,  Bell  County. 

"To  be  ofBclaily  reported." 

Action  by  Robert  'Ooodln,  guardian  <yt 
Bfyrtle  Ooodin,  to  sell  ber  Interest  In  certain 
lands  for  her  maintenance  and  education. 
Mllbum  Campbell  purchased  at  the  sale,  and, 
bis  objections  to  tbe  title  being  overruled  and 
the  sale  confirmed,  he  appeals.  Reversed, 
with  directions. 

Calvin  Hurst,  for  appellant  C.  W.  Met- 
calf,  for  appellees. 

BARKER,  X  Robert  Ooodin,  as  guardian 
ot  Myrtle  Goodln,  instituted  this  action  In 
tbe  Bell  circuit  court  against  his  ward  for 
tbe  purpose  of  selling  ber  undivided  one-half 
Interest  in  a  tract  of  mountain  lands  situated 
In  Bell  county,  Ky.,  and  containing  some  600 
acres,  for  tbe  purpose  of  properly  educating 
and  maintaining  her  with  the  proceeds.  The 
land  is  fully  described  by  metes  and  bounds 
in  tbe  petition,  and  tbe  allegation  Is  made 
that  It  Is  necessary  for  tbe  maintenance  and 
education  of  tbe  ward  that  the  property 
should  be  sold;  sbe  being  without  any  other 
means  of  suroort  Tbe  proceeding  Is  under 
sabsectlom  8  of  section  488  of  the  Civil  Code 
of  Practice,  but  we  think  the  allegations  of 
tbe  petition  are  tnsnfflclent  to  authorize  tbe 
tale.  They  show  that  Myrtle  Goodln  Is  a 
girl  16  years  of  age;  tbat  sbe  is  a  cripple, 
and  has  no  otber  means  of  ber  own  support 
than  ttie  property  In  qurt^ion;  that  sbe  has 
a  good  mind  and  is  susceptible  of  taking  an 
education;  but  it  is  not  alleged  that  her  fa- 
ther, who  Is  also  ber  statutory  guardian,  is 
not  able  to  maintain  and  educate  his  child. 
After  process  was  served  upon  tbe  infant 
defendant  a  guardian  ad  litem  was  appoint- 
ed for  ber,  wbo,  after  examining  into  tbe 
matter,  reported  to  tbe  court  tbat  he  was 
unable  to  make  an  affirmative  defense  to  the 
proposed  sale,  and  expressed  tbe  opinion  that 
It  would  be  beneficial  for  tbe  infant  defend- 
ant If  her  land  should  be  sold  as  prayed  in 
tbe  petition.  Interrogatories  were  filed,  ad- 
dressing questions  to  several  witnesses,  whose 
testimony  sbowed  tbat  tbe  Infant  had  no 
other  estate  than  the  land,  and  tbat  a  larger 
Income  would  accrue  to  ber  from  the  invest- 
ment of  tbe  price  of  the  land  than  from  tbe 
land  Itself.  Before  tbe  sale  was  had  a  proper 
bond,  as  required  by  section  493  of  the  Civil 
Code  of  Practice,  was  executed  by  the  guard- 
Ian  and  approved  by  the  court    At  tbe  sale 


by  tbe  master  commissionmr  tbe  property 
brought  $2,800,  which  seems  to  be  about  its 
value  according  to  the  testimony,  and  with- 
in $200  of  tbe  highest  appraisement  made  by 
any  of  the  witnesses  wbo  deposed  on  tbe 
question  of  its  value.  The  purchaser  at  tbe 
commisaioner's  sale  filed  various  exceptions 
to  it,  among  wblcb  were  (1)  tbe  failure  to 
file  with  the  petition  tbe  deeds  or  otber  title 
pai)er8  which  constitute  tbe  muniments  of 
title  of  the  infant  to  the  land  sold;  and  (2) 
tbat  the  gniardian  of  tbe  infant  was  also  ber 
father,  tbat  it  was  his  duty  to  support, 
maintain,  and  educate  bis  infant  child,  and 
tbat  tbe  conrt  should  not  have  sold  tbe  whole 
estate  of  tbe  infant  to  educate  and  maintain 
ber,  it  not  having  been  made  to  appear  tbat 
tbe  father  was  unable  to  do  this  for  his 
child.  All  of  the  exceptions  were  overruled, 
and  tbe  sale  confirmed  over  tbe  objections  of 
the  purchaser,  and  tbe  merits  of  this  ruling 
of  tbe  court  is  tbe  question  before  us  for 
adjudication. 

It  is  alleged  in  the  petition,  and  shown  in 
tbe  Judgment  tbat  tbe  Infant  defendant  in- 
herited tbe  land  sold  from  ber  mother  and 
ber  uncle.  As  the  estate  was  cast  upon  ber 
by  tbe  laws  of  descent  she  had  no  muniments 
of  title  to  be  filed.  Smith,  etc.,  v.  Leavill, 
Guardian,  29  8.  W.  319,  16  I^.  Law  Rep. 
609. 

Tbe  second  exception  above  mentioned 
seems  to  us  fatal  to  the  sale.  It  is  undoubt- 
edly the  duty  ot  tbe  father  to  support  and 
maintain  bis  infant  daughter,  and  be  cannot 
shift  tbe  responsibility  to  ber  estate,  and 
thus  consume  ber  whole  inheritance.  Tbe 
land  in  question  is  worth  from  $2,800  to  $3,- 
000,  and  constitutes  tbe  whole  estate  of  the 
infant  defendant  Sbe  is  about  16  years  of 
age,  and  a  cripple.  Without  any  attempt 
to  disclose  a  reason  for  not  supporting  bis 
child  as  tbe  law  requires  tilm  to  do,  tbe  fa- 
ther asks  tbe  court  to  sell  bis  daughter's 
wliole  estate,  and  turn  tbe  proceeds  over  to 
taim  for  tbe  purpose  of  discharging  a  duty 
which  primarily  rests  upon  bis  own  shoulders. 
In  the  case  of  Dixon  v.  Hosick,  101  Ky.  231, 
41  8.  W.  282,  it  is  said:  "It  is  the  duty  of 
a  father,  whether  lie  is  guardian  or  not,  to 
educate  and  support  bis  children  out  of  his 
own  resources,  and  persons  otber  than  a  fa- 
ther (stepfather),  standing  In  loco  parentis 
to  tbe  child,  may  acquire  a  father's  liability 
for  its  support  and  edncatlon."  It  seems  to 
us  clear  that  before  tbe  father  should  be 
permitted  to  convert  his  infant  child's  estate 
Into  money  for  tbe  purpose  of  ber  support 
and  education,  it  ought  to  abundantly  appear 
that  he  is  not  able,  for  some  good  and  suffi- 
cient reason,  to  discharge  tbe  duty  which 
the  law  Imposes  upon  him.  This  has  not 
been  done  in  this  case,  and  we  do  not  feel 
willing  to  uphold  tbe  sale  in  question. 

For  these  reasons,  the  Judgment  is  revers- 
ed, with  directions  to  set  aside  tbe  sale,  and 
for  further  procedure  consistent  with  this 
opinion. 
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MONTOOMERT  T.  GIBSON  «t  aL 

(Court  of  Appeals  of  Kentucky.    March  8, 
1908.) 

APPX^D— FlITDIROS— Ck>NCLU8ITIRE88. 

A  Judgment  entered  on  a  findinf  supported 
by  tho  weight  of  the  evidence  will  be  affirmed. 

[Ed.  Note.— For  cases  in  point,  see  C^t  Dig. 
▼oL  8,  Appeal  and  Error,  {}  8979-3992.] 

Appeal  from  Circuit  Court,  Jackson  ConntT. 

"Not  to  be  ofiSclally  reported." 

Action  by  O.  R.  Montgomery  against  Han- 
ny  Gibson  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

J.  R.  Llewellyn,  for  appellant 

CARROLL,  X  The  appellant,  alleging  that 
Harrison  Gibson,  deceased,  wss  indebted  to 
blm  In  the  snm  of  $25,  brought  this  action 
In  equity  to  subject  to  the  payment  of  his 
debt  a  certain  described  tract  of  land  owned 
by  the  decedent  that  descended  to  his  chil- 
dren. There  Is  no  question  of  law  Involved 
In  the  record.  The  lower  court  adjudged 
that  Harrison  Gibson  was  not  Indebted  at 
the  time  of  his  death  to  appellant  In  any 
amount,  and  this  finding  Is  supported  by  the 
weight  of  the  evidence. 

Wherefore  the  Judgment  Is  affirmed. 


ALLEN  et  al.  v.  ALLEN  et  al. 

(Court  of  Appeals  of  Kentackv.    March  8. 
1908.) 

1.  WnXS— GOHSTBT^CTIOn— OlVIRO   EFTKOt  TO 

Whole  Will. 

A  will  should  be  so  construed  as  to  uphold 
each  item  thereof,  where  the  same  can  be  done 
without  doinc  violence  to  the  remaining  items. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  49,  Wills,  g  966.] 

2.  Sauk— Estates  AcqiriRED— Qttalifted  Fee. 

Testator  gave  a  third  of  his  estate  to  his 
wife  for  life,  with  gift  over  to  a  son,  or,  In  case 
of  his  previons  death,  to  his  heirs.  He  gave 
to  his  son  the  remainder  of  the  estate,  and 
provided  that  in  the  event  of  the  son's  death 
''during  his  minority,  and  without  heirs  of  his 
body,"  the  property  should  go  to  persons  desig- 
nated. Held,  that  the  son  acquired  the  fee, 
subject  to  the  life  estate  of  the  wife  in  one-third, 
and  subject  to  be  defeated  by  his  dying  before 
reaching  majority. 

Appeal  from  Circuit  Court  Nicholas 
County. 

"Not  to  be  officially  reported." 

Action  between  Martha  Allen  and  others^ 
and  John  D.  Allen  and  others,  to  construe 
the  will  of  Alfred  W.  Allen,  deceased.  From 
a  Judgment  construing  the  will,  the  former 
appeal.     Affirmed. 

S.  S.  Hughes  and  Foster  V.  Cox,  for  ap- 
pellants.   Holmes  &  Ross,  for  appellees. 

LASSINO,  J.  This  appeal  Involves  the 
construction  of  the  last  will  and  testament 
of  Alfred  W.  Allen,  deceased.  The  will  In 
question  is  as  follows: 

"I,  Alfred  W.  Allen,  considering  the  un- 
certainty of  tliia  mortal  life,  and  l>eing  of 
sound  mind  and  memory  do  make  this  my 
last  will  and  testament  hereby  revoking  any 


and  all  former  wills  by  me  at  any  time  bae- 
tofore  made. 

"First:  I  hereby  constitute  and  appoint 
John  Brown,  the  husband  of  my  sister  Mar- 
tha, and  James  Crockett  the  husband  of  my 
niece  Martha  Allen,  to  be  executors  of  this 
my  last  will,  directing  them  to  make  the  fol- 
lowing disposition  of  my  property  both  per- 
sonal and  real,  having  in  the  first  place  paid 
my  Just  debts  and  funeral  expenses. 

"Second:  It  is  my  will  that  my  wife,  Ro- 
sa Cook  Allen,  shall  have  one  third  of  my 
estate  both  personal  and  real,  to  liave  and 
to  hold  for  her  use  and  support  during  the 
term  of  her  natural  life  and  at  her  death 
reverting  to  my  son  John  David  Allen  or  in 
case  of  bis  previous  death  to  his  heirs  either 
of  the  body,  or  as  hereinafter  provided. 

"Third:  It  is  my  will  that  my  son  Jcdrn 
David  Allen  shall  liave  the  remaining  two 
thirds  of  my  estate,  both  personal  and  reaL  ' 

"Fourth:  It  Is  my  will  that  John  Brown, 
one  of  my  aforesaid  executors,  should  act  as 
guardian  for  my  son  John  David  Allen. 

"Fifth:  It  is  my  will  that  my  real  estate 
shall  neither  be  divided  or  sold  diuring  my 
son,  John  David  Allen's  minority,  but  shall 
be  rented  to  the  best  advantage,  and  any 
sums  accruing  after  his  and  his  mother's 
(Rosa  Cook  Allen)  expenses  have  been  prop- 
erly adjusted,  shall  be  expended  in  acquiring 
by  purchase  additional  estete. 

"Sixth:  It  is  my  desire  that  my  wife 
Rosa  Cook  Allen  shall  purchase  from  her 
portion  of  the  personal  property  a  house 
and  lot  near  some  good  school  where  she 
may  live  during  the  time  necessary  to  give 
our  son,  John  David  Allen,  a  good  and  sufil- 
cient  education. 

"Seventh:  Should  my  son  John  David  Al- 
len die  during  his  minority  and  without 
heirs  of  tiis  liody,  it  is  my  will  that  his  por^ 
tlon  and  his  mother's,  if  it  should  have  re- 
verted to  him  or  his  heirs,  shall  be  equally 
divided  between  those  nephews  and  nieces 
of  mine  who  are  the  children  of  my  sister 
Martha  (Allen)  Brown,  and  my  brother  Hai- 
ry Allen. 

"Eighth:  It  is  my  will  that  my  executors 
shall  see  that  the  estete  is  k^t  in  proper 
repair,  and  in  renting  the  lands  make  it  a 
point  that  the  lands  shall  not  be  abused  or 
impoverished  even  though  that  in  so  doing 
that  shall  obtain  less  rent  than  otherwise, 
also  that  the  lands  shall  be  kept  clean  and 
fences  and  buildings  in  good  repair.  If  at 
any  time  my  executors  shall  think  it  would 
b«  better  to  sell  any  portion  of  my  real  es- 
tate it  shall  be  optional  with  them  to  do  aa. 
And  if  in  their  opinion  the  lands  beyond  the 
Carlisle  and  Sharpsburg  Turnpike  would 
rent  better  and  be  better  preserved  by  having 
a  dwelling  house  near  the  site  of  the  present 
bam  it  shall  l>e  at  their  option  to  build  such 
dwelling. 

"In  witness  whereof  I  have  hereunto  set 
my  hand  this  15th  day  o'f  November,  1888." 

He  died,  leaving  surviving  him  a  widow 
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and  his  son  John  David  Allen.  HIa  widow, 
within  the  time  flxed  by  statute,  renounced 
the  will,  and  took  under  the  law. 

The  proTlBlons  of  the  will  Inrolred  in 
thla  appeal  are  Items  2,  8,  and  7.    Under  Item 

2  Bosa  C!ook  Allen,  wife  of  Alfred  W.  Al- 
len, was  glTOi  a  life  estate  In  one-third  of 
all  of  his  property,  real  and  personal,  and 
at  her  death  the  property  so  willed  to  her 
passed  to  and  vested  in  John  David  Allen,  If 
living,  and,  In  case  of  his  death  before  his 
motber'a,  then  to  bis  heirs,  "either  of  the 
body,  or  as  hereinafter  provided."    By  item 

3  the  remaining  two-thirds  of  the  estate, 
real  and  personal,  is  devised  absolutely  to 
John  David  Allen.  By  item  7  It  is  provided 
that  in  the  event  that  John  David  Allen 
should  die  during  his  minority,  and  without 
heirs  of  his  body,  then  in  that  event  the  en- 
tire estate  devised  to  him  should  go  to  the 
other  persons  named  In  item  7. 

One  of  the  primary  rules  of  construction  is 
that  the  will  should  be  so  construed  as  to  ui>- 
hold  each  item  or  section  thereof,  where 
this  can  be  done  without  doing  violence  to 
tbe  remaining  section  or  sections.  Apply- 
ing this  rule  to  the  will  under  consideration, 
we  are  of  opinion  that  John  David  Allen 
took,  under  the  will  of  bis  father,  the  fee- 
almple  title  to  all  of  the  estate  of  his  father, 
subject  to  the  life  Interest  of  his  mother  In 
one-third  thereof,  and  subject  to  be  defeated 
by  his  dying  before  reaching  his  majority. 
The  words,  "and  without  heirs  of  his  body," 
in  the  second  line  of  item  7,  refer  to  his  dy- 
ing daring  his  minority,  without  leaving  heirs 
<rf  his  body.  The  idea  of  the  testator  In  in- 
serting this  clause  was  to  provide  for  any 
child  or  cfalldr«i  which  his  son  might  have 
In  the  event  that  he  married  during  his 
minority  and  died  before  reaching  his  ma- 
jority. At  the  time  this  will  was  written 
John  David  Allen  was  a  young  boy,  and  the 
testator  was  making  necessary  provision  for 
every  condition  or  contingency  which  might 
arise.  The  pleadings  show  that  John  David 
Allen  reached  his  majority  some  years  ago, 
and  also  that  be  is  married  and  has  a  child 
living.  However,  his  title  Is  not  dependent 
upon  his  having  an  heir  of  his  body,  for  his 
title  to  all  of  the  real  estate,  which  descend- 
ed to  him  nndw  his  father's  will,  was  per- 
fected in  him  on  the  date  that  he  reached  his 
majority,  and  he  is  now  the  absolute  owner 
of  the  fee-simple  title  to  all  of  the  real  es- 
tate which  his  father  owned  at  the  date  of 
his  death,  subject  only  to  the  life  estate  of 
his  mother  In  one-third  thereof. 

The  trial  court  having  so  held,  th*  Judg- 
ment Is  affirmed. 


BOONB  T.  POWELL  COUNTT  et  al. 

(Court  of  Appeals  of  Kentucky.    March  4, 
1906.) 

1.  CoDKTiEB— Taxatioh— CouutonoM   OF  IL- 
ixoAi.  Tax— BioHT  to  Mohet. 

Under  Const.  (  157,  providing  that  the  tax 
rate  for  counties  shall  not  exceed  50  cents  on 


the  1100,  the  levy  by  the  fiscal  court  of  a  sum 
over  60  cents  on  the  $100  worth  of  property 
is  void,  in  10  far  as  it  exceeds  the  constitutional 
limit,  and  neither  the  county  nor  the  collector, 
nor  his  dei>uties,  have  any  rlrht  to  the  illegal 
amount  levied  and  collected,  but  it  belongs  to 
the  tazjMyers. 

2.  Taxation— RETEimon  or  Iixkoai.  Tax  bt 
CoixECTOB— LiABiLrrr  or  Bondsmen. 

Since  It  is  not  the  duty  of  the  sheriff  as  ex 
officio  collector  to  collect  a  tax  levied  In  excess 
of  the  rate  allowed  by  law,  any  amount  In  ex- 
cess of  the  legal  tax  so  collected  by  him  or  his 
deputies  Is  not  covered  by  the  undertaklnx  of 
his  sureties  in  bis  bond. 

Appeal  from  Circuit  Court,  Powell  County. 

"Not  to  be  officially  reported." 

Action  by  Powell  county  and  another 
against  Thomas  Boone.  Judgment  for  plain- 
tiff on  demurrer  to  the  answer,  and  defendant 
appeals.  Reversed  and  remanded,  with  di- 
rections to  complete  the  issues. 

J.  B.  White,  for  appellant  O.  F.  Spencer, 
for  appellees. 

NUNN,  J.  On  the  5th  day  of  June,  1907, 
appellees,  Powell  county  and  J.  M.  Kennon, 
Instituted  this  action  against  appellant,  as 
ex  sheriff,  to  recover  a  balance  due  from  blm 
to  the  county  of  Powell  of  something  over 
$1,900,  which  balance  was  alleged  to  be  due 
from  him  as  shown  by  a  settlement  made 
by  appellant  as  sheriff  with  the  county  Judge, 
J.  M.  Derlckson.  A  copy  of  the  settlement 
was  filed  with  the  petition.  They  alleged 
that,  under  the  statute,  the  county  had  a  lieu 
upon  all  the  property  of  appellant  to  secure 
the  payment  of  the  sum  sued  for,  and  describ- 
ed in  the  petition  a  house  and  lot  owned  by 
appellant,  which  Is  In  Stanton,  Powell  coun- 
ty, and  prayed  for  a  Judgment  for  the  debt 
sued  for  and  that  the  lien  be  enforced  and 
the  property  sold  to  satisfy  same.  Appellant 
ffied  an  answer  and  an  amended  answer,  in 
which  he  alleged  that  the  levy  and  county  as- 
sessment for  the  years  in  which  he  was  charg- 
ed in  the  settlement  were  for  more  than  50 
cents  on  the  $100,  there  being  a  special  tax 
of  10  cents  on  the  $100  for  road  and  bridge 
purposes,  over  and  above  the  50  cpnts  levied 
for  general  purposes;  that  the  levy,  to  the 
extent  it  exceeded  50  cents  on  tbe  $100,  was 
illegal  and  void,  and  he  was  not  bound  to  ac- 
count for  same  to  appellees;  that  this  void 
tax  charged  to  blm  in  the  settlements  amount- 
ed to  something  over  $700  for  the  year  1904, 
and  over  $1,100  for  the  year  1906.  He  also 
alleged.  In  his  answer,  that  In  the  settlement 
with  Derickson  there  were  numerous  mistakes 
and  illegal  charges  made  against  him,  but 
he  did  not  point  out  in  what  the  mistakes 
and  Illegal  charges  consisted,  except  as  to 
the  two  Items  for  Illegal  and  void  taxes  charg- 
ed to  him,  and  asked  that  the  case  be  re- 
ferred to  the  commissioner  to  take  proof  and 
correct  tbe  settlement  of  all  mistakes  and 
Illegal  charges.  Appellees  filed  an  amended 
petition,  setting  up  an  Item  of  $332.77  for 
taxes  collected  from  the  Clay  City  National 
Bank  by  appellant  for  the  year  1905,  which 
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was  not  included  In  the  settlement  referred 
to.  The  court  sustained  a  demurrer  to  ap- 
pellant's answer  and  rendered  Judgment 
against  blm  In  favor  of  Powell  county  for 
the  sum  of  $1,870.16,  with  Interest  from  April 
3,  1907,  and  adjudged  a  Hen  on  the  property 
to  satisfy  this  Judgment,  and  directed  a  sale 
of  It 

By  the  demurrer  appellees  admitted  that 
the  fiscal  court  of  Powell  county  levied  for 
county  purposes  for  the  years  1904  and  1905 
a  tax  of  60  cents  on  the  $100  worth  of  prop- 
erty in  the  county;  and  It  also  admitted,  and 
it  is  true,  that  the  (Constitution  of  the  state 
prohibits  a  county  from  making  a  levy  for 
county  purposes  for  more  than  50  cents  on  the 
$100  worth  of  property.  See  section  157  of 
the  Ck)nBtitution  and  sections  1839  and  1882 
of  the  Statutes  of  1903.  It  Is  also  admitted 
by  the  demurrer  that  appellant  was  chargetf 
in  this  settlement  with  60  cents  on  the  $100 
worth  of  property  in  the  county.  Under  the 
section  of  the  Ck>n8titution  referred  to,  tlie 
levy  by  the  fiscal  court  of  any  sum  over  50 
cents  on  the  $100  was  void,  and  the  act  of  ap- 
pellant and  his  deputies  in  collecting  the  levy 
above  50  cents  on  the  $100  was  void.  The 
fiscal  court,  the  legal  representative  of  Powell 
county,  appellant,  and  his  deputies,  were  each 
wrongdoers  in  the  levying  and  collecting  of 
the  extra  10  cents  on  the  $100  worth  of  prop- 
erty. The  county  has  no  right  to  this  money 
wrongfully  levied  and  collected ;  neither  has 
appellant  or  his  deputies.  It  belongs  to  the 
taxpayers  from  whom  It  was  wrongfully  col- 
lected. See  the  case  of  Whaley  v.  Common- 
wealth, 61  S.  W.  86,  28  Ky.  Law  Bep.  1292 
In  this  case  the  fiscal  court  of  Nicholas  coun- 
ty made  a  levy  of  9  cents  above  the  50  cents 
on  the  $100.  In  this  case  the  court  said: 
"No  act  which  Is  prohibited  by  the  Constitu- 
tion can  ever  become  a  du^.  ETvery  act, 
whether  of  the  Legislature,  of  the  Judiciary, 
or  of  tlie  executive  branch  of  government,  in 
violation  of  the  terms  of  that  instrument,  is 
void  ab  initio.  It  is  the  duty  of  an  officer 
charged  with  the  execution  of  an  act  to  know 
whether  it  !s  within  the  Constitution,  and,  if 
he  have  doubts,  to  refrain  from  doing  It, 
says  Judge  Cooley  in  his  Constitutional  Lim- 
itations, p.  88.  The  fiscal  court  being  pro- 
hibited from  levying  the  9  cents  in  question, 
its  action  was  void,  and  of  necessity  so  was 
every  other  act  thereafter  of  whomsoever  at- 
tempting to  enforce  It  Consequently  it  was 
not  the  duty  of  the  sheriff  to  collect  It,  and 
therefore  It  Is  not  covered  by  the  undertak- 
ing of  his  sureties  in  bis  bond.  ♦  •  •  Up- 
on the  authority  of  Hawkins  v.  Common- 
wealth, 1  T.  B.  Mon.  146,  cited  above,  as  well 
as  because  of  the  concliislon  above  set  out, 
neither  the  sheriff  nor  his  sureties  were  lia- 
ble for  that  part  of  the  unconstitutional  tax 
collected  by  the  deputy.  Sparks,  and  not  paid 
over  to  the  sheriff.  That  Is  a  personal  and 
Individual  liability  of  Sparks  to  the  taxpay- 
ers."   In  our  opinion  the  lower  court  erred 


in  sustaining  the  demurrer  to  appellant's  aa- 
swer. 

The  Judgment  Is  reversed,  and  remanded, 
with  directions  to  complete  the  Issues,  and  let 
It  be  ascertained  to  what  extent  appellant  !• 
ch&rged  in  the  settlements  with  this  illegal 
tax  and  deduct  it  and  give  Judgment  against 
him  for  the  balance. 


MULLINS  T.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Mardi  8, 
^^^  1908.) 

1.  HouiciDB— ApPEAii— Haucucss  Ebbob— In> 

BTBUCTIONS. 

Where,  in  a  homicide  case,  defended  on  the 
ground  of  self-defense,  the  evidence  showed  that 
decedent  and  accused,  though  friends,  ^ot  into  a 
difficulty,  the  error  in  an  instruction  that, 
though  tne  jury  believed  from  the  evidence  that 
accused  killed  decedent,  yet  "if  they  believed 
from  the  evidence"  that  at  the  time  of  the  kill- 
ing decedent  was  alx>ut  to  inflict  on  accused 
death  or  some  great  bodily  harm,  and  that  it 
was  necessary  to  shoot  decedent,  etc.,  arising 
from  the  use  of  the  qnoted  words,  was  not 
ground  for  reversal  of  a  judgment  of  conviction, 
under  Cr.  Code  Prac.  f  340,  providing  that  a 
judgment  of  conviction  shall  be  reversed  only  for 
error  which  prejudiced  the  substantial  rights  of 
accused. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  H  715-720.] 

2.  SaKB— SeLF-DIFENSB— iNSTBUOTIOnS. 

An  instruction  that  although  the  Jury  be- 
lieved from  the  evidence,  beyond  a  reasonable 
doubt  that  accused  killed  decedent  yet  if  he  had 
reasonable  grounds  to  believe,  and  in  good  faith 
believed,  that  decedent  was  about  to  inflict 
on  bim  death  or  some  great  bodily  harm,  and 
that  to  shoot  decedent  was  necessary,  or  seem- 
ed to  him  in  the  exercise  of  a  reasonable  jndg- 
ment  to  be  necessary  to  protect  himself  from 
the  danger,  accused  was  not  guilty,  correctly 
stated  tne   law  of  self-defense. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig^ 
vol.  26,  Homicide,  U  614-632.] 

Appeal  from  Circuit  Court  Whitley  County. 
"Not  to  be  officially  reported." 
William  D.  MuUins  was  convicted  of  volun- 
tary manslaughter,  and  he  appeals.   Affirmed. 

J.  N.  Sharp  and  M.  S.  Singleton,  for  ap- 
pellant. James  Breathitt  Atty.  Oen.,  T.  B. 
McGregor,  and  Chas.  H.  Morris,  for  the  Com- 
monwealth. 

HOBSON,  J.  In  May,  1907,  William  Mul- 
11ns  shot  and  killed  Robert  Heuson,  In  Corbin, 
Ky.  Mulllns  was  indicted  on  the  charge  of 
murder.  He  was  found  guilty  of  voluntary 
manslaughter,  and  his  punishment  was  fixed 
at  10  years'  confinement  in  the  penitentiary. 
From  this  Judgment  he  appeals. 

Mullins  and  Henson  were  friends.  The 
shooting  occurred  in  front  of  the  store  of 
Joe  Hatfield,  in  Corbin,  between  6  and  7 
o'clock  in  the  morning.  Before  they  got  tO' 
the  store,  they  had  been  talking  together  In 
a  friendly  way  about  going  to  town,  and 
went  on  from  there  up  to  the  store  practical- 
ly together.  When  they  reached  the  store, 
Mulllns  went  in  and  was  talking  to  John  An- 
ders. Henson  picked  up  a  yardstick,  and  was 
motioning  at  Mullins  with  the  yardstick,  or 
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toacblng  him  with  it.  Mullins  told  him  to. 
stop.  He  stopped,  and  then  In  a  few  mlnntes 
began  again.  Mnlllns  again  told  him  to  stop. 
He  again  stopped.  He  began  the  third  time 
to  more  the  yardstick  at  MuIllns,  and  Mnl- 
lins  the  third  time  had  him  to  stop.  This 
was  all  play  or  intended  in  good  hnmor.  Mnl- 
llns then  went  to  the  door,  and  Henson  fol- 
lowed him  to  the  door.  Henson  had  a  little 
dog  with  tilm,  which  took  hold  of  Mnlllns' 
pants  leg  and  shook  It  a  little.  The  little 
dog  commenced  barking  at  Mnlllns.  Mnlllns 
stepped  ont  of  the  door  on  the  ground,  and 
had  what  seemed  to  be  a  play  with  the  little 
dog,  in  which  the  dog  was  barking  at  him  or 
trying  to  bite  him,  and  he  was  warding  him 
off.  Finally  the  dog  bit  Mnlllns  about  the 
ankle,  and  Mullins  then  picked  up  a  piece  of 
a  brick,  and  threw  it  at  the  dog.  He  missed 
the  dog.  He  then  kicked  at  him.  The  dog 
retreated  to  where  Benson  was  standing  in 
the  door.  Henson  told  Mnlllns  not  to  hurt 
his  dog.  If  he  did,  he  would  have  blm  to 
hart  Mullins  then  struck  at  Henson.  They 
clinched,  and  went  out  of  the  door  together. 
As  they  got  to  the  ground,  Benson  picked  up 
the  piece  of  brick  which  Mullins  had  thrown 
at  the  dog.  He  threw  this  at  Mullins,  and 
struck  him  on  the  side  of  the  head,  breaking 
the  skin  and  causing  the  blood  to  flow.  Mnl- 
llns recovered  and  went  at  Henson.  They 
then  were  knocking  with  their  fists,  when 
Mr.  Hatfield,  the  owner  of  the  store,  hearing 
the  noise,  ran  out  of  the  store,  and  Jumped 
between  Henson  and  Mullins,  catching  Hen- 
son and  pulling  him  around  from  Mullins,  so 
that  Henson's  back  was  turned  toward  Mul- 
lins. At  this  Juncture,  while  Hatfield  was 
holding  Henson,  Mullins  drew  his  pistol,  and, 
reaching  over  Hatfield's  shoulder,  shot  Hen- 
son in  the  back  of  the  head.  Henson  died 
from  the  wound  about  a  week  later.  One  wit- 
ness testified  that  Mullins  stated  at  the  time 
that  he  would  kill  any  man  who  hit  him  in 
the  bead  with  a  brick.  Henson  was  uncon- 
sdons  from  the  time  that  he  was  shot  until 
his  death.  When  he  was  picked  up,  he  said, 
"Lordy,  my  head  hurts.  I  would  not  have 
thought  Uncle  John  would  hare  hit  me." 

The  above  are  the  facts  as  testified  to  by 
everyl)ody  who  saw  the  occurrence,  except  the 
defendant  He  testified  that  at  the  time  he 
shot  Henson  Hatfield  was  not  holding  him, 
but  that  Henson  was  struggling  with  him, 
and  that  Hatfield  was  not  there  as  far  as  he 
knew.  There  were  six  or  eight  eyewitnesses 
to  tlie  homidde,  all  of  whom  testified  on  the 
trial.  The  only  ground  relied  on  for  reversal 
is  that  the  court  erred  in  instructing  the 
Jury  as  to  self-defense.  The  instruction  of  the 
court  to  the  Jury  which  is  complained  of  is 
In  these  words:  "Although  the  Jury  believe 
from  the  evidence  beyond  a  reasonable  doubt 
tliat  the  defendant  shot  and  killed  deceased, 
yef  tf  they  Itelieve  from  the  evidence  tUnt  at 
the  time  the  defendant  shot  and  killed  de- 
ceased was  then  and  there  atwut  to  inflict  up- 


on the  defendant  death  or  some  great  bodily 
harm,  and  that  to  shoot  deceased  was  neces- 
sary, or  seemed  to  him  in  the  exercise  of  a 
reasonable  judgment  to  be  necessary.  In  order 
to  protect  himself  from  said  danger,  real  or 
to  the  defendant  apparent,  you  should  find 
the  defendant  not  guilty,  on  the  ground  of 
self-defense  and  apparent  necessity."  It  is 
conceded  by  the  Attorney  Oeneral  that  the 
words  "If  they  believe  from  the  evidence," 
which  we  have  imderscored,  are  erroneous, 
and  that  the  instruction  should  properly  read 
as  follows :  "Although  the  Jury  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  shot  and  killed  deceased,  yel  if 
at  the  time  the  defendant  shot  and  killed  de- 
ceased he  bad  reasonable  grounds  to  believe, 
and  In  good  faith  did  believe,  that  the  deceas- 
ed was  then  and  there  about  to  inflict  upon 
him  death  or  some  great  bodily  harm,  and 
that  to  shoot  deceased  was  necessary,  or 
seemed  to  him  In  the  exercise  of  a  reasonable 
Judgment  to  be  necessary,  in  order  to  protect 
Iiimself  from  said  danger,  real  or  to  the  de- 
fendant apparent,  you  should  find  the  defend- 
ant not  guilty,  on  the  ground  of  self-defense 
and  apparent  necessity."  It  Is  undoubtedly 
true  that  the  Instruction  In  the  form  last 
given  is  correct,  but  It  does  not  follow  that 
the  Judgment  of  conviction  should  be  revers- 
ed. Section  340  of  the  Criminal  Code  of  Prac- 
tice, regulating  appeals  to  this  court  in  this 
class  of  cases.  Is  in  these  words:  "A  Judgment 
of  conviction  shall  be  reversed  for  any  error 
of  law  appearing  on  the  record  when,  upon 
consideration  of  the  whole  case,  the  court  Is 
satisfled  that  the  substantial  rights  of  the 
defendant  have  t>een  prejudiced  thereby." 

There  were  but  two  views  that  could  be 
taken  of  the  case — one  based  on  the  testimony 
of  the  defendant  was  to  the  effect  that  he 
shot  Henson  while  he  and  Henson  were  strug- 
gling and  Henson  was  trying  to  strike  him; 
the  other  that  he  shot  Henson  in  the  back 
of  the  head  while  Hatfield  was  holding  blm, 
and  when  Henson  was  making  no  attack  upon 
him,  but  when  he  was  smarting  uu6er  the 
passion  engendered  from  the  blow  of  the 
brickbat  which  he  had  received  from  the 
hands  of  Henson.  If  the  Jury  had  believed 
his  version  of  the  shooting,  they  would  have 
acquitted  him  as  readily  under  the  instruction 
which  the  court  gave  as  under  one  which  it 
is  now  suggested  the  court  should  have  given. 
The  transaction  occurred  in  daylight.  There 
was  nothing  in  the  case  to  show  that  Mullins 
could  have  t>een  deceived  by  appearances. 
There  was  no  apparent  danger  to  him.  If  the 
testimony  for  the  commonwealth  was  true. 
It  is  not  one  of  those  cases  where  the  appear- 
ance of  things  to  the  accused  at  the  time 
migbt  lead  to  a  different  conclusion  from  that 
to  be  formed  by  the  Jury  afterwards  on  the 
trial.  Henson  and  Mullins  were  friends. 
They  were  sober..  They  were  both  young  men, 
and  there  was  no  bad  blood  between  them  un- 
til the  dog  bit  Mullins  In  what  was  evidently 
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a  play  on  his  part  with  the  dog,  and,  being 
mad  with  the  dog,  he  undertook  to  hurt  it, 
when  Henson  prevented  iiim  from  hurting  the 
dog,  and  then  they  got  to  fighting.  Henson 
was  unarmed.  They  were  both  about  the 
same  size,  and  there  was,  at  the  time  the  de- 
fendant shot  Henson,  even  under  his  own  tes- 
timony, no  ground  for  his  drawing  a  pistol 
and  shooting  liim.  He  had  begun  the  fight 
by  striking  Henson  the  first  blow  with  his 
fist,  and,  while  Henson  had  struck  him  with 
the  brickbat,  at  the  time  of  the  shooting  Hen- 
son had  nothing,  and,  according  to  Muillns' 
own  testimony,  was  simply  struggling  with 
him  with  bis  hands. 

To  reverse  tills  case  upon  the  verbiage  of 
the  Instruction  as  to  self-defense  would  be 
for  ns  entirely  to  Ignore  the  provision  of  the 
Code  to  the  effect  that  a  Judgment  of  con- 
viction shall  not  be  reversed  when  npon  con- 
sideration of  the  whole  case  the  court  is  satis- 
fied that  the  substantial  rights  of  the  defend- 
ant have  not  been  prejudiced  by  the  error  of 
law  appearing  <m  the  record.  In  Keeton  T. 
(Commonwealth,  108  S.  W.  ."il-'i.  uud  Wagner 
V.  Commonwealth  (decided  at  this  term)  108 
S.  W.  318,  there  were  other  errors  in  the  rec- 
ord and  the  facts  were  different. 

Judgment  affirmed. 


8IZEM0KB  V.  COMMONWEALTH. 


(Court  of  Appeals  of  Kentacky. 
1908.) 


Mardi  2, 


1.  CsnaifAi.  liAW— &CPASATS  I^iiai.  or  Co- 
DEFBRDART— Right  or  Pbosecctior  to  Dk- 

MARD. 

Where  a  defendant.  Jointly  indicted  with  a 
codefendant.  Is  not  before  the  court,  but  the  co- 
defendant  is  before  the  court,  within  Gr.  Code 
Prac.  {  185,  providing  that,  where  defendant  is 
in  custody  when  the  indictment  is  found,  the 
trial  may  take  tdace  at  the  same  term  of  eonrt. 
the  commonwealth  may  demand  a  separate  trial 
of  the  codefendant  at  tbat  term  of  court. 

[Ed.  Note. — For  cases  in  point,  see  C«it.  Dig. 
vol.  14.  Criminal  Law.  }{  1380-1390.] 

2.  Same  —  Continuance  —  Absence  of  Wit- 
hbsses— IicpEAOHiNO  Evidence. 

A  continuance  will  not  be  granted  to  en- 
able accused  to  procure  witnesses  to  impeach 
witnesses  for  the  commonwealth. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  }f  1328-1330.] 

3.  Same— Want  of  Pbepabation. 

AccQsed  was  indicted  June  Ist.  Five  days 
later  he  was  placed  on  trial.  He  then  applied 
for  a  continuance,  and  showed  that  his  counsel 
was  not  employed  until  the  day  the  trial  began, 
but  failed  to  give  any  reason  why  counsel  was 
not  sooner  employed.  Held,  that  the  refusal  fo 
grant  a  continuance  was  proper. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  H  1316,  1317.] 

Appeal  from  Circuit  Court,  Perry  County. 
"Not  to  be  officially  reported." 
Logan  Sizemore  was  convicted  of  mnrder, 
and  he  appeals.    Affirmed. 

E.  B.  Hogg.  O.  W.  Napier,  and  M.  H.  HoUI- 
day,  for  appellant  James  Breathitt,  Atty. 
Oen.,  Tom  B.  McGregor,  and  Chas.  H.  Mor- 
ris, for  the  Commonwealth. 


CABBOLL,  J.    In  a  dmnken  quarrel  od 

Troublesome  creek  in  Perry  county  the  ap- 
pellant, Logan  Sizemore,  on  May  28,  1907, 
stabbed  with  a  Imife  and  Instantly  killed 
John  Haddiz.  At  the  time  the  crime  was 
committed  the  grand  Jury  was  in  session, 
and  an  indictment  for  mnrder  was  retnmed 
on  June  1,  1907,  against  appellant  and  his 
brother  Hite  Sizemore,  who  was  charged  as 
an  alder  and  abettor  in  the  conmilssion  of  the 
crime.  On  June  6th  appellant  was  put  np- 
on his  trial  under  the  indictment  and  a 
verdict  returned,  fixing  his  punislunent  at 
confinement  in  the  state  penitentiary  for  21 
years. 

We  are  asked  to  reverse  the  Judgment  en- 
tered upon  the  verdict  because  the  court 
erred  (1)  in  refusing  to  grant  a  continuance ; 
(2)  in  putting  appellant  upon  his  trial  sepa- 
rately from  Hite  Sizemore,  who  desired  to 
be  tried  with  him ;  and  (3)  in  failing  to  prop- 
erly instruct  the  Jury.  We  will  consider  these 
grounds  in  the  order  named,  but  before  do- 
ing so,  a  brief  statement  of  the  facts  will  be 
made. 

The  appellant  and  Haddiz  were  related 
by  marriage,  and  nntll  a  few  hours  before 
Haddiz  was  killed  had  always  been  on  friend- 
ly terms.  On  the  day  the  murder  was  com- 
mitted appellant  his  brother  Hite  Sizemore, 
and  four  others,  were  engaged  in  drinking 
whisky  and  playing  the  game  called  "craps." 
The  playing  continued  until  it  was  too  dark 
"to  see  the  bones,"  as  one  of  the  witnesses 
ezpressed  it  At  this  time  ail  of  them  were 
more  or  less  under  the  influence  of  liqnor, 
and  started  from  the  place  where  they  bad 
been  playing  to  tbelr  respective  homes.  About 
the  time  the  game  broke  up  appellant  his 
brother,  Bud  Landrum,  and  Haddiz  l>ecame 
engaged  in  a  wordy  quarrel,  in  which  much 
abusive  language  was  used,  and  with  some 
intermission  it  was  kept  up  as  ttie  parties 
left  the  place  where  they  bad  been  playing. 
Soon  afterwards,  and  at  a  point  in  the  road 
or  path  where  appellant  and  his  brother  were 
walking  a  short  distance  in  front  of  Haddiz 
and  Landrum,  appellant  called  called  Lan- 
drum and  Haddiz  a  vile  name,  and  when  be 
did  so  Haddiz,  who  was  unarmed,  took  his 
coat  off  and  started  in  the  direction  of  appel- 
lant At  this  point  the  evidence  is  conflict- 
ing  as  to  whether  appellant  stood  his  ground 
or  approached  Haddiz.  Bnt  be  this  as  It 
may,  when  they  met,  appellant  Btabl>ed  Had- 
diz with  a  knife,  killing  him  Instantly.  Ap- 
pellant's defense  was  that  Haddiz  took  hold 
of  him  by  the  collar  of  his  stiirt  and  struck 
him  in  the  breast  with  hi"  ^Bt  and  that 
Landrum,  who  was  with  deceased,  also  at- 
tempted to  do  him  violence,  and  hit  bis 
brother  in  the  face  with  a  rock,  and  that 
he  apprehended  they  would  do  him  or  his 
brother  serious  harm. 

On  June  1st  appellant  and  Hite  Sizemore 
were  brought  Into  court  and,  announcing  that 
they  were  not  ready,  the  case  was  set  down 
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for  trial  on  the  6th  of  June.  On  June  6th 
the  appellant  and  HIte  Slzemore  filed  an 
affidavit  for  a  continuance,  on  account  of  the 
absence  of  Anae  Hays  and  Emery  Napier, 
whom  they  alleged  were  material  witnesses 
for  them.  Thereupon  the  attorney  for  the 
commonwealth  announced  that  the  witnesses 
named  In  the  affidavit  would  be  present  on 
the  following  morning,  and  the  motion  for 
a  continuance  was  overruled.  On  the  next 
da7  (June  7th)  Hays  and  Napier  were  present 
In  court  and  remained  during  the  trial,  but 
were  not  introduced  as  witnesses  by  the  de- 
fendant. When  the  motion  for  a  continuance, 
made  on  June  6th,  was  overruled,  the  court 
proceeded  to  impanel  a  Jury,  the  panel  being 
completed  on  that  day,  but  no  witnesses  were 
Introduced  until  the  following  day.  On  June 
7th.  after  the  Jury  had  been  selected,  but  be- 
fore they  were  sworn,  the  defendants  filed 
another  affidavit  for  a  continuance.  In  which 
they  set  up  that  Hite  Slzemore  was  not  In 
custody  under  the  charge  of  murder  until 
after  the  indictment  was  returned,  and  that 
the  prosecution  against  him  did  not  stand 
for  trial  at  that  term  of  the  court  They 
further  set  out  that  they  were  informed 
that  WilUam  Lovely  and  Bud  Landrum  would 
be  important  and  material  witnesses  for  the 
commonwealth,  and  that  they  could  prove, 
if  allowed  an  opportunity,  that  they  were  per- 
sons of  bad  character  and  unworthy  of  belief, 
but  that  they  were  unable  by  reason  of  be- 
ing confined  in  Jail  to  communicate  with 
their  friends  or  ascertain  the  names  of  the 
witnesses  by  whom  they  could  establish  the 
bad  character  of  these  two  persons;  that 
they  were  not  able  to  employ  connsd  to  repre- 
sent them  until  on  the  morning  of  June  6th ; 
and  that  their  attorneys  did  not  have  suffi- 
cient time  to  properly  acquaint  themselves 
with  their  defense:  The  motion  for  a  con- 
tinuance was  overruled;  but  the  common- 
wealth, over  the  objection  of  Hite  Slzemore, 
elected  to  grant  him  a  continuance,  and  pro- 
ceeded to  try  appellant 

It  is  expressly  provided  in  section  237  of 
the  Criminal  Code  of  Practice  that  "If  two 
or  more  defendants  be  Jointly  Indicted  for 
a  felony,  any  defendant  is  entitled  to  a  sepa- 
rate trial."  But  the  Code  is  silent  as  to 
the  right  of  the  commonwealth  to  elect  to  sev- 
er the  trials;  and.  In  the  absence  of  any 
statute  denying  the  commonwealth  the  right 
to  separately  try  one  of  several  defendants 
Jointly  Indicted  for  the  same  offense,  we  know 
of  no  reason  why  it  should  not  be  allowed, 
when  one  of  the  defendants  Is  not  before  the 
court  and  the  prosecution  as  to  him  does  not 
regularly  stand  for  trial.  The  prosecution 
against  Hite  Slzemore  did  not  stand  for  trial 
at  the  term  at  which  the  Indictment  was 
found,  and  therefore  the  court  was  obliged 
to  sustain  his  motion  for  a  continuance. 
But  Logan  Slzemore  was  before  the  court 
and  the  commonwealth  had  a  right  to  demand 
a  trial  as  to  him.  Section  185  of  the  Crimi- 
nal Code  provides  that  "it  the  defendant  be 


in  custody  or  on  bail  when  the  Indictment  la 
found,  the  trial  may  take  place  at  the  same 
term  of  the  court  at  any  time  to  be  fixed  by 
the  court"  Whether  or  not  the  eonmion- 
wealth  would  be  entitled  to  sever  the  trials 
of  defendants  Jointly  indicted,  when  the  pros- 
ecution against  all  of  them  regularly  stood 
for  trial,  we  need  not  determine,  as  that 
question  Is  not  before  us.  Nor  is  there  any- 
thing in  the  record  indicating  hi  any  degree 
that  appellant  was  prejudiced  by  the  action 
of  the  trial  court  in  continuing  the  case  as  to 
Hite  Slzemore. 

Nor  did  the  court  err  In  refusing  to  grant 
a  continuance.  All  of  the  persons  who  were 
eyewitnesses  of  or  knew  anything  concern- 
ing the  homicide  were  present  in  person  and 
testified,  and  the  statement  that  witnesses 
might  be  found  to  impeach  the  credibility  of 
two  witnesses  for  the  commonwealth  did  not 
warrant  a  continuance.  The  affidavit  stated 
that  appellant's  counsel  were  not  employed 
until  the  day  the  trial  began,  but  falls  to  dis- 
close why  counsel  was  not  sooner  employed, 
er  give  any  reason  for  the  failure  to  employ 
them  until  the  day  the  prosecution  was 
set  for  trial.  The  facts  connected  with  the 
homicide  were  few  and  simple.  Indeed,  there 
is  little  material  dispute  concerning  them. 
The  evidence  of  Lovely,  who  is  severely  criti- 
cized by  counsel  for  appellant  was  not  more 
damaging  to  their  client  than  that  of  other 
witnesses  who  testified  for  the  commonwealth. 

The  technical  criticism  of  the  instruc- 
tions is  lacking  in  substantial  merit  They 
presented  the  whole  law  of  the  case  with 
admirable  clearness  and  brevity. 

Finding  no  error  prejudicial  to  the  sub- 
stantial rights  of  the  accused,  the  Judgment 
must  be  affirmed. 


HILDRBTH  v.  AYBR  ft  LORD  TIB  CO. 

(Court  of  Appeals  of  Kentucky.     March  6, 
1908.) 

1.  CORTBAOTS— PXBTOBltANOB— Tll£K  FOB  PeB- 
FOBUANCE— REASOHABLE   TIUE. 

A  principal  advanced  money  to  an  agent 
under  his  promise  to  nse  it  to  buy  ties  for  the 
principal,  which  he  agreed  to  turn  over  to  the 
principal  in  satisfaction  of  the  advances,  less 
commissions.  The  agreement  did  not  fix  the  time 
when  the  ties  were  to  be  bought.  Beld,  that  the 
agent  was  required  to  buy  the  ties  within  a 
reasonable  time  after  the  money  was  advanced, 
which  time  bad  elapsed  in  October  following 
advancements  in  February  and  June  preceding. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  H  944-^.] 

2.  Sams— C0UFSI7SATI0N. 

An  agent,  receiving  money  from  his  prin- 
cipal, for  use  in  buying  ties  for  ttie  principal, 
in  satisfaction  of  the  advances,  less  commission 
on  such  ties  as  he  bought  was  entitled  to  com- 
missions only  on  tbe  ties  which  be  bought,  and 
was  not  entitled  to  commissions  on  those  which 
he  had  when  the  advance  was  made. 

3.  PbINOIFAX    AND   AOENT— ACTIONS   AOAIItST 

Agent— Petition— SuFyiciENCT. 

A  petition  in  an  action  for  money  ad- 
vanced by  a  principal  to  his  agent  which  al- 
leges that  the  principal  advanced  money  to  the 
agent  under  his  promise  to  use  it  to  buy  tics 


Digitized  by 


Google 


286 


108  80UTHWBSTBHN  REPOUTEB. 


(Ky. 


for  the  principal,  and  tarn  the  same  over  to 
the  ^nclpal  in  aatisfaction  thereof,  leas  agreed 
commiasiona  for  ties  bought,  that  the  agent  de- 
livered to  the  principai  a  designated  number  of 
ties  of  a  designated  value  leaving  a  balance  ow- 
ing from  the  agent,  is  sufficient,  without  show- 
ing what  commission  the  agent  was  entitled  to 
receive,  or  what  balance  was  due  from  the 
a^nt  on  his  beinj;  credited  with  his  commis- 
sions, the  same  being  available  by  answer. 

4.  Sake— CoMFKKBATiON  or  Aqbnt. 

An  agent,  receiving  the  money  of  his  prin- 
cipal to  buy  goods  for  him  on  commission,  is 
not  entitled  to  commission,  where  he  keeps  the 
money  and  fails  to  buy  the  goods;  and,  when 
the  agent  is  sued  for  the  money,  it  is  Incumbent 
on  him  to  show  what  he  has  done  with  it. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  40,  Principal  and  Agent,  U  211-21S.] 

6.  PLEADINQ  —   AlXEQATIOR      ov      Mattess 

WiTHiR  Knowledge  or  One  ow  the  Fab- 
ties— Suiticienct. 

The  rule  of  pleading  that  matters  peculiarly 
vrithin  the  knowledge  of  one  of  the  parties  must 
be  stated  by  him  is  especially  applicable  to  an 
agent  called  on  to  account  for  the  money  of 
his  principal,  and  generality  In  allegations  is 
necessarily  allowed  the  principal  in  such  cases, 
for  the  matters  are  not  within  bis  knowledge. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  89,  Pleading,  {  84.] 

6.  Pbircifai,  and  Agent— Aciions  Aoainst 

Agent— Bdbdbn  or  Pboof. 

In  an  action  by  a  principal  against  his 
agent  for  money  in  his  bands,  the  burden  is  on 
bim  to  give  an  account,  where  he  claims  com- 
missions for  disbursing  the  money  received. 

[£<d.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  {  172.] 

Appeal  from  Circnlt  Court,  Lyon  County. 

"Not  to  be  officially  reported." 

Action  by  the  Ayer  &  Lord  Tie  Company 
against  F.  P.  Hildreth.  From  a  Judgment 
for  plaintiff,  rendered  on  the  overruling  of  a 
demurrer  to  the  petition,  defendant  appeals. 
Affirmed. 

Miller  &  Miller  and  W.  L.  Krone,  for  ap- 
pellant C.  O.  Grassham  and  N.  W.  Utley, 
for  appellee. 

HOBSON,  3.  The  Ayer  ft  Lord  Tie  Com- 
pany filed  this  suit  against  F.  P.  Hildreth. 
Hildreth  demurred  to  the  petition.  The  court 
overruled  his  demurrer,  and,  he  declining  to 
plead  further,  entered  Judgment  against  him. 
From  this  judgment,  he  appeals. 

The  material  part  of  the  petition  is  in 
these  words:  "It  further  states  that  between 
February  11,  1907,  and  June  4,  1007,  both 
Inclusive,  at  the  special  instance  and  request 
of  defendant,  F.  P.  Hildreth,  it  advanced  to 
him  the  various  Items  and  sums  of  money 
on  the  various  dates,  and  according  to  the 
various  Tonchera  and  orders  set  forth  In 
itemized  account  herein  filed,  made  part  here- 
of, and  marked  as  'Exhibit  A'  for  identifica- 
tion, all  of  which  amount  In  the  aggregate 
to  $2,3i61M.  It  further  states  that  each 
and  all  of  said  sums  of  money  and  advances 
were  made  to  him,  the  defendant,  upon  bis 
statements  and  representations  that  he  bad 
and  would  with  said  money  buy  railroad 
cross-ties  and  turn  all  of  same  over  to  plain- 
tiff In  satisfaction  thereof,  less  the  commis- 


sion said  defendant  was  to  receive  on  >ac> 
ties  as  he  bought  and  agreed  to  buy  with 
said  money.  It  further  states  that  said  de- 
fendant failed  and  refused,  and  still  fails 
and  refuses,  to  keep  his  promises  and  agree- 
ments, in  that  he  did  not  have  ties  sufllclent 
to  meet  the  advances  made  to  him,  and  In 
that  he  did  not  buy  or  deliver  to  the  plaintiff 
ties  as  agreed,  sufficient  to  meet  and  pay  said 
sums  of  money  advanced,  and  still  refuses 
to  do  so.  It  further  states  that  on  such 
sums  paid  and  advanced  to  him  he  delivered 
the  following  ties  and  no  more,  and  of  the 
following  value  and  no  more,  to  wit: 

Feb.    n,    UOT.     lEC   flrst-clara  Um |     H  S 

Mar.  M,  IMT.    W  flnt-clau  and  6  second- 

claan    ties    MTV 

Mar.  30,  1907.    S,S91  flnt-elus  and  40  a«oond- 

Clara   U«s   1,087  01 

Apr.  SO,  IMT.    l,«9e  flrst-clara  and  IT  s«e- 

ond-clara    tlra    629  61 

Hay  30,  1907.    448  flrat-clara  and  T  seoond- 

claaa    ties    US  7t 

June  SO,  1907.    110  flrit-olara  and  no  second- 

clara   tlra    40  64 

June  SO,  ItOT.    Ill  flrst-clara  and  3  seoood- 

clau  ties  4t70 

— leaving  a  balance  due  and  owing  to  plain- 
tiff from  defendant  on  June  SO,  1007,  of  $354.- 
90,  all  of  which  is  still  owing,  past  due,  and. 
DO  part  of  which  has  been  paid,  though  de- 
fendant has  promised  and  agreed  to  pay  same, 
and  so  promised  at  the  time  he  received  said 
money  and  advances  in  that  he  had  ties 
and  would  buy  a  further  sufficient  number 
of  ties  and  deliver  all  of  same  In  satlsfafr' 
tlon  thereof  to  the  plaintiff.  Plaintiff  fur- 
ther states  that  defendant  has  no  ties  with 
which  to  pay  or  satisfy  said  advances  or  any 
part  thereof.  Whereof,  premises  considered, 
the  plaintiff  prays  for  Judgment  against  de- 
fendant In  the  sum  of  $354.30,  with  interest 
thereon  from  June  80,  1907,  until  paid,  for  Its 
costs  herein  expended,  and  for  all  other  prop- 
er relief." 

It  is  insisted  for  the  appellant  that  the 
petition  is  Insufficient  In  that  it  fails  to  show 
when  the  ties  were  to  be  got,  and  that  it  does 
not  show  what  commission  the  defendant 
was  entitled  to,  or  show  what  balance  would 
be  owing  by  him  If  he  was  credited  by  his 
commission. 

As  to  the  first  objection,  the  contract  al- 
leged In  the  petition  must  mean  that  the  ties 
were  to  be  furnished  in  a  reasonable  time 
for  that  purpose,  and,  as  the  money  was 
furnished  between  February  11th  and  June 
4th,  a  reasonable  time  had  elapsed  for  de- 
livering the  ties  when  the  suit  was  brought 
in  October. 

As  to  the  second  objection,  the  petition 
does  not  mean  that  the  def^idant  was  to 
have  commission  on  the  ties  which  he  had. 
It  means  that  be  was  to  have  commission  on 
the  ties  which  he  bought  with  the  money 
furnished  bIm.  If  the  defendant  did  not 
buy  any  ties,  he  is  not  entitled  to  any  com- 
mission out  of  the  money.  If  he  took  the 
plaintiff's  money  to  buy  ties  for  It  and  failed 
to  buy  the  ties,  he  now  owes  the  plaintiff 
the  amount  Of  money  In  his  hands.    The 
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petition  shows  that  he  delivered  to  the  plain- 
tiff certain  ties,  and  it  is  alleged  that  he 
broke  his  agreement.  In  that  he  did  not  buy 
or  dellrer  to  the  plaintiff  the  ties  as  agreed, 
sn/Bclent  to  ooTer  the  amount  of  money  ad- 
Tanced  to  blm.  If  he  In  fact  bought  any  ties 
on  which  he  was  entitled  to  a  commission, 
this  fact  he  should  have  set  up  by  answer. 
The  petition  does  not  show  that  be  bought 
any  ties,  and  therefore  does  not  show  that 
he  was  entitled  to  any  commission  out  of  the 
money  which  he  received.  An  agent  who  re- 
ceives the  money  of  his  principal  to  buy  ties 
for  him  Is  not  entitled  to  commission  where 
be  fails  to  buy  the  ties  and  keeps  the  money; 
so  when  he  Is  sued  for  the  money  It  is  Ld^ 
combent  on  him  to  answer  and  set  np  what 
be  has  done  with  It.  The  rule  of  pleading 
Is  that  matters  peculiarly  within  the  knowl- 
edge of  one  of  the  parties  must  be  stated  by 
him;  and  this  rule  Is  especially  applicable 
to  an  agent  when  called  to  account  for  the 
money  of  his  principal  In  his  hands.  The 
parties  do  not  stand  on  an  equal  footing. 
He  has  bis  principal's  mon«y.  He  knows 
what  he  has  done  with  it,  or  should  know 
It:  and  the  burden  is  upon  him  to  give  an 
account.  If  be  claims  commissions  for  dis- 
bursing the  money.  A  generality  of  allega- 
tions is  necessarily  allowed  the  principal 
when  he  sues  In  such  cases:  for  the  matters 
are  not  within  his  knowledge,  and  the  duty 
to  render  an  account  Is  no  less  Incumbent 
on  the  agent  than  the  duty  to  use  faithful- 
ness In  handling  his  principal's  means. 
Judgment  affirmed. 


OTBRTAN  et  al.  v.   HIGHLAND  APART- 
MENT CO. 

(Coort  of  Appeals  of  Kentucky.    Feb.  28,  1908.) 

L   MUHICIPAI.    COBPOBATIOKS  —  POLICI    POW- 
KBS— PbXVENTIOR    OF   FiBES. 

TTnder  their  police  powers,  mnniclpalitles 
may  pass  all  reasonable  mles  and  reflations 
necessary  to  prevent  the  spread  of  fires  and  to 
protect  property  within  the  corporate  limits, 
■ubjcct  only  to  the  qualification  that  the  rules 
and  regulations  must  be  reasonable,  bnt.  If  rea- 
sonably the  wisdom  of  the  regulation  is  not  the 
subject  of  Jndidal  investigation. 

(Ed.  Note.— For  cages  In  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §  1334.] 

2.   CoNSnTDTIONAI.    LAW  —  POLICE    POWKBS— 

"Use  Awn  Erjotmxrt  or  Pbopebtt." 
So  long  as  ordinances  for  the  protection  of 
property  are  reasonable,  a  citiaen  ma;  not  com- 
plam  even  thongh  hia  unlimited  and  unrestrict- 
ed use  and  enjoyment  of  his  own  property  is  to 
■ome  extent  abndged  or  denied  by  reason  there- 
of, since  the  use  and  enjoyment  of  property 
iroaranteed  by  the  state  and  federal  Constitu- 
tions mean  such  use  and  enjoyment  as  will  not 
nnnecessarily  endanger  or  destroy  the  property 
of  others. 

nNotev— For  cases  In  point,  see  Cent  Dig. 
0.  Constitutional  Law,  |  156.] 

8.   MUHICTPAI,    COBPOKATIOnS  —  POLIOE    PoW- 

na  — BoixDiiie  REOTn.ATioirs  to  Pbeveii* 

KiBEa— OSDIRANOE— CONSTBUCnON. 

Section  15  of  a  city  ordinance  denies  the 
right  of  an  owner  to  bnild.  a'tT,  or  remove  a 
building  within  the  citr  limits  without  a  permit 
108  S.W.— 17 


from  the  building  Clspector.  Section  65  prohib- 
its the  erection  of  a  building  of  combustible  ma- 
terial within  the  fire  limits  of  the  city,  and  with- 
in 60  feet  of  any  permanent  brick  building,  etc., 
without  the  written  permission  of  the  bnildhig 
inspector.  Section  70  provides  that  wooden 
structures,  not  more  than  two  stories  h!|j>,  and 
not  more  than  26  feet  square,  nor  28  feet  in  ex- 
treme height,  may  l>e  erected  without  the  fire 
limits  of  the  city  on  the  rear  of  a  lot  abutting 
a  public  alley  and  used  for  stable,  etc.  Bela, 
that  the  three  sections  must  be  read  together, 
and  that  a  building  such  as  described  in  section 
70  may  not  be  ImiTt  without  a  permit  from  the 
building  inspector,  nor  within  60  feet  of  any 
permanent  building,  etc. 

fBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  f  1334.] 

4.  SAICB— REA80NABI.ENE88    Or   REOUIATIORS. 

Section  64  of  the  ordinance  unqualifiedly 
denies  the  right  to  erect  any  frame  building 
within  the  city  without  a  written  permit  from 
the  building  inspector,  and  absolutely  denies  the 
right  to  erect  any  frame  building  within  the  fire 
limits  of  the  city.  Held,  that  the  sections  re- 
ferred to  are  not  unreasonable  regulations. 

5.  iNjnRcnoN— Enfobcemeht  of  Buildino 
Reodxations  —  Pabties  Pi.aintifi>— Pbop- 
ebtt OWNEBS. 

A  property  owner  may  sue  to  enjoin  the 
erection  of  a  building  in  violation  of  tiie  build- 
ing regulations  of  a  city. 

6.  Municipal  Cobpobations  —  Police  Pow- 
EBs— Building  Pebmitb— Revocation — Es- 
toppel. 

Where  a  building  inspector  issnes  a  build- 
ing permit  in  violation  of  an  ordinance  nndei 
a  misstatement  or  misconception  of  the  facts, 
the  party  procuring  the  permit  without  giving 
a  full  exhibit  of  the  facts  cannot  complain  be- 
cause it  is  withdrawn  or  revoked. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {  1S67.] 

7.  Same— Statutobt  Pbovisionb. 

Under  Kv.  St  1003,  {  2861,  ^ving  the 
board  of  public  safety  exclusive  control  of  the 
department  of  buildings,  the  building  inspector 
is  subject  to  the  order  and  direction  of  the 
board,  and,  where  complaint  is  lodged  with  the 
board,  and  on  a  hearing  it  is  decided  that  the 
buildiug-  inspector  had  no  right  to  issue  a  cer- 
tain permit,  upon  a  showing  that  such  a  build- 
ing an  contemplated  would  be  in  violation  of  the 
building  ordinances,  the  board  may  properly  di- 
rect the  permit  to  be  canceled  notwithstanding 
work  has  been  commenced. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  86,  Municipal  Corporations,  |  1367.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

"To  be  officially  reported." 

Injunction  by  the  Highland  Apartment 
Company  against  Nettie  C.  O'Bryan  and  oth- 
ers to  enjoin  the  building  of  a  stable,  in  vio- 
lation of  building  ordinance  enacted  for  fire 
protection.  From  an  order  continuing  a  tem- 
porary restraining  order,  defendants  appe.al. 
Affirmed. 

Gibson,  Marshall  ft  Gibson,  for  appellants. 
J.  W.  S.  Clement,  for  appellee. 

LASSING,  J.  Appellee  Is  the  owner  of  a 
large  stone  and  brick  building,  used  as  an 
apartment  bouse,  situated  on  Cherokee  Road, 
in  Louisville.  The  building  occupies  practi- 
cally the  entire  lot  owned  by  appellee,  and 
runs  from  the  street  back  to  an  alley.  On 
the  west  of  this  building  appellants  own  a 
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lot  which  likewise  runs  from  the  street  back 
to  the  alley.  Upon  a  portion  of  their  lot, 
fronting  on  the  street,  Is  a  residence.  In  the 
rear  of  which  Is  a  frame  stable.  There  is  a 
vacant  space  or  lot  between  appellants'  resi- 
dence and  appellee's  building.  This  space  Is 
30  or  more  feet  In  width.  Some  time  prior 
to  December  6,  1907,  appellants  made  appli- 
cation to  the  building  Inspector  of  Louisville 
for  a  permit  to  bnlld  a  stable  upon  this  va- 
cant lot  owned  by  her,  and  the  permit  grant- 
ing her  the  right  to  erect  a  frame  stable 
thereon  was  issued  to  her.  Upon  learning 
that  such  a  permit  had  been  Issued,  appellee 
protested  and  sought  to  have  the  building  in- 
spector revoke  the  permit  When  bis  attention 
was  called  to  the  fact  that  the  stable,  as  pro- 
posed to  be  erected,  would  be  within  less  than 
60  feet  of  appellee's  apartment  house,  the  In- 
spector ordered  that  the  work  on  the  stable 
shonld  be  suspended  pending  investigation. 
Following  the  Issuing  of  this  order  appel- 
lants applied  for  and  secured  a  permit  to 
erect  a  dwelling  upon  the  vacant  lot  fronting 
on  the  street.  Having  secured  a  permit  to 
erect  a  dwelling,  appellants  proceeded  to 
build  the  stable,  and  appellee  applied  for  and 
was  granted  a  temporary  restraining  order, 
enjoining  appellants  from  building  the  stable. 
Following  the  granting  of  this  restraining  or- 
der the  board  of  public  safety,  on  application 
by  appellee,  took  the  matter  up,  and,  after 
a  hearing,  directed  the  Inspector  to  caned 
the  permit  to  build  the  stable,  and,  acting 
under  this  order,  the  permit  was  canceled  by 
the  inspector,  and  appellants  notified  of  this 
fact.  The  temporary  restraining  order  was, 
upon  bearing,  continued  in  force,  and  the 
case  is  now  brought  before  me  seeking  to 
have  the  injunction  dissolved. 

Four  questions  are  raised:  First,  that  the 
ordinances  upon  which  appellee  bases  Its  con- 
tention are  unconstitutional;  second,  that,  if 
the  ordinances  are  not  unconstitutional,  ap- 
pellee has  no  right  to  maintain  the  action, 
but  that  It  must  be  prosecuted  In  the  name 
of  the  city;  third,  that  the  permit  to  erect 
the  stable  having  been  granted,  and  the  work 
having  been  begun.  It  cannot  thereafter  be 
revoked;  and,  fourth,  that  the  ordinances  up- 
on which  appellee  relies  do  not  govern  or  reg- 
ulate the  character  of  building  which  appel- 
lants contemplated  erecting. 

Courts  of  last  resort  generally  recognize 
the  right  of  municipalities  to  pass  all  rea- 
sonable rules  and  regulations  that  may  be 
necessary  to  protect  the  health  and  morals 
of  the  city,  and  to  make  such  regulations  as 
may  be  necessary  to  prevent  the  spreading 
of  flree,  and  protect  property  within  the  cor- 
porate limits.  The  exercise  of  these  func- 
tions on  tb«  part  of  the  municipality  is  under 
the  iwllce  power,  and  the  only  restriction 
and  limitation  thrown  around  the  act  of  the 
municipality  in  passing  such  ordinances  is 
that  they  shall  be  reasonable.  This  principle 
was  distinctly  recognized  by  this  court  in 
the  late  case  of  Tllford,  Building  Inspector. 


V.  Belknap,  103  S.  W.  289,  11  K  B.  A.  (N.  B.) 
708,  31  Ky.  I.«w  Kep.  662,  In  wblcb  Judge 
Settle,  speaking  for  the  court,  said:  "It  goes 
without  saying  that,  in  the  exercise  of  its 
governmental  functions  and  under  the  police 
power,  a  municipality  may  enact  ordinances 
for  the  safety  of  the  public.  •  •  •  This 
includes  the  right  to  establish  by  ordinance 
rules  and  regulations  to  prevent  the  spread- 
ing of  fires  and  for  the  protection  of  property 
within  the  corporate  limits,  but  such  rules 
and  regulations  must  be  reasonable."  In  8 
Cyc.  p.  1062,  this  right  of  the  city  to  pass 
such  reasonable  rules  and  regulations  as  are 
necessary  for  the  protection  of  property  Is 
thus  stated:  "A  city  may  by  ordinance  for- 
bid the  erection,  alteration,  or  repair  of 
buildings  within  certain  districts  or  bound- 
aries without  denying  the  equal  protection 
of  the  law,  as  such  regulations  are  within 
the  police  power."  This  right,  qualified  only 
to  the  extent  that  the  rules  and  regulations 
shall  be  reasonable.  Is  now  recognized  by 
courts  of  last  resort  with  such  a  degree  of 
uniformity  as  to  justify  the  conclusion  that 
it  is  general.  In  determining  whether  or  not 
the  ordinances  under  consideration  are  an- 
constltutional,  the  only  proper  and  legitimate 
subject  of  Inquiry  is:  Are  tbey  reasonable? 
If  tbey  are  reasonable,  tben  the  municipality 
clearly  had  the  right.  In  the  exercise  of  its 
police  power,  to  pass  them,  and  the  wisdom 
of  its  so  doing  is  not  a  subject  of  judicial 
investigation.  The  law  presumes  that  in  the 
enactment  of  public  ordinances  the  munic- 
ipality, through  its  legislative  board,  acts  in 
good  faith  and  for  the  best  Interests  of  its 
citizens;  and  therefore,  so  long  as  the  ordi- 
nances are  reasonable,  a  citizen  may  not 
complain,  even  though  by  reason  thereof  his 
unlimited  and  unrestricted  use  and  enjoy- 
ment of  his  property  Is,  to  some  extent, 
abridged  or  denied.  The  Idea  of  absolutism 
in  the  use  and  enjoyment  of  our  property 
has  long  since  been  exploded,  and  the  now 
well-recognized  doctrine  is  that  that  use  and 
enjoyment  of  our  property  guaranteed  by  the 
Constitutions,  state  and  federal,  means  such 
use  and  enjoyment  as  will  not  uunecessarily 
endanger  or  destroy  the  property  of  others. 
The  ordinances  Involved  In  this  controversy 
are  sections  15,  64,  65,  and  70.  Section  15 
provides:  "That  no  excavation  shall  be  com- 
menced, no  wall,  structure,  building,  part  or 
parts  thereof,  or  sign  board  exceeding  ten 
feet  in  height,  shall  be  built,  constructed, 
altered,  repaired  or  removed  In  said  city 
until  a  permit  has  t)een  Issued  for  the  pro- 
posed work  by  the  building  inspector."  Sec- 
tion 64  provides:  "No  frame  dwelling,  build- 
ing, or  structure  shall  be  erected  in  the  city 
of  Louisville  without  a  written  permit  from 
the  building  inspector,  and  it  is  further  pro- 
vided that  no  frame  dwelling,  building  or 
structure  shall  be  erected  within  the  "fire 
limits'  of  the  city  of  Louisville."  Section  65 
provides:  "No  frame,  veneered,  iron  clad  or 
any  building  the  Inclosing  walls  of  which  are 
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constmcted  of  combustible  material,  ehall  be 
erected,  moved  or  remodeled  within  the  "flre 
Ilmltif  of  the  city  of  Louisville,  or  repaired 
wboi  damaged  to  the  extent  of  fifty  per 
cent — exclaalve  of  the  foundation — of  Its 
value  bj  fire  or  decay,  and  no  such  building 
shall  be  erected,  or  moved  without  the  "fire 
limits'  of  the  city  of  LonisviUe  within  sixty 
feet  of  any  permanent  bridi,  stone,  concrete 
or  Iron  building,  and  no  frame,  veneered,  or 
Iron  clad  building  erected  beyond  the  'fire 
limits'  of  the  city  of  Louisville  prior  to  the 
enactment  of  this  ordinance  and  situated 
within  sixty  feet  of  any  permanent  brick, 
stone,  concrete  or  Iron  building  shall  be  en- 
larged, remodeled,  moved  or  repaired  when 
damaged  by  fire  or  decay  to  the  extent  of 
fifty  per  cent,  exclusive  of  the  foundation, 
of  its  value,  without  the  written  permission 
of  the  Inspector  of  buildings."  Section  70 
provides:  "That  wooden  structures  not  more 
than  two  stories  high,  the  highest  point  of 
the  roof  not  exceeding  twenty-eight  feet 
above  the  grade  of  the  public  alley,  and  not 
more  than  twenty-five  feet  square  on  the 
ground  flo<Hr,  may  be  erected  on  the  rear  of 
a  lot  at  a  point  where  such  lot  abuts  the 
public  alley  and  used  only  for  servants' 
quarters,  privy,  stable,  coal  house,  laundry, 
etc.,  without  the  'fire  limits'  of  the  city  of 
Lotitsvllle.'' 

It  Is  conceded  that  the  proposed  building 
Is  located  without  the  "fire  limits,"  but  within 
the  city  limits,  of  the  city  of  LonisYllle. 
In  order  that  these  four  sections  of  the  ordi- 
nances of  the  city  of  Louisville  governing  and 
controlling  the  erection  of  buildings  within 
the  dty  limits  may  be  thoroughly  understood, 
tb^  must  be  read  and  construed  together, 
for  it  i»  only  in  this  way  that  the  purpose, 
aim,  and  intent  of  the  city  government,  in 
their  enactment,  can  be  arrived  at.  It  will 
be  observed  that  section  04  denies  to  the 
property  bolder  unqualifiedly  the  right  to 
erect  any  frame  dwelling,  building  or  struc- 
ture within  the  dty  of  Louisville  without  the 
written  permission  of  the  building  Inspector 
so  to  do,  and  denies  absolutely  the  right  to 
erect  any  frame  dwelling,  building,  or  struc- 
ture within  that  portion  of  the  city  em- 
braced within  what  Is  known  as  the  "fire 
limits."  Section  15  denies  the  right  of  the 
owner  to  build,  alter,  or  remove  any  building 
or  signboard  exceeding  10  feet  In  height 
anywhere  within  the  city  limits  until  a  per- 
mit has  been  applied  for  and  Issued  by  the 
building  Inspector.  Section  65  provides, 
among  other  things,  that  no  frame,  veneered, 
iron-clad,  or  any  building,  the  inclosing  walls 
of  which  are  constructed  of  combustible 
material,  shall  be  erected  or  moved  without 
the  "fire  limits"  of  the  city  of  Louisville, 
within  60  feet  of  any  permanent  brick,  stone, 
concrete,  or  Iron  building  without  the  written 
permission  of  the  building  inspector.  Sec- 
tion 70  provides  for  the  erection  of  wooden 
•tmctures  for  certain  designated  purposes 
vm  the  rear  of  lots  without  the  "fire  Umlts," 


and,  when  considered  by  itself,  this  section 
would  support  the  contention  of  appellants, 
but,  when  read  In  connection  with  sections 
15,  64,  and  66,  the  purpose  and  meaning  of 
section  70  is  clear.  It  is  the  duty  of  the 
building  Inspector  to  see  to  it  that  all  propos- 
ed buildings  within  the  city  limits  conform 
to  the  requirements  of  these  ordinances,  the 
first  one  of  which  is  that  no  building,  other 
than  a  signboard  not  exceeding  10  feet  in 
height,  shall  be  erected  within  the  city  limits 
unless  a  permit  is  first  procured  authorizing 
same.  This,  I  take  it,  is  not  an  unreasonable 
regulation.  When  we  consider  that  in  the 
growth  and  development  of  a  city  covering, 
as  In  this  case,  a  large  territory,  many 
buildings  are  necessarily  at  all  times,  during 
seasonable  weather,  in  process  of  erection  or 
construction,  and.  In  order  that  the  city  may 
be  enabled  to  protect  Its  citizens  against  the 
ravages  of  fire.  It  is  absolutely  Indispensable 
that  the  city  authorities  should  know  in  ad- 
vance the  character  of  the  building  which 
any  lot  holder  may  propose  to  erect  upon  his 
premises.  Now,  when  section  70  is  read  In 
connection  with  section  16  It  is  unnecessary, 
and  would  be  surplusage,  to  have  added 
thereto  the  provisions  of  section  15,  for,  ^s 
above  stated,  they  must  be  read  together,  and, 
when  It  Is  stated  in  section  15  that  no  build- 
ing or  structure  shall  be  erected  In  the  city  un- 
til a  permit  is  first  procured  so  to  do,  it  Is 
wholly  unnecessary  to  have  this  same  subject- 
matter  incorporated  in  each  following  section. 
Under  section  70  a  lot  owner  may,  having  first 
complied  with  the  provisions  of  section  15, 
erect  on  the  rear  of  his  lot  a  frame  building, 
provided  hUi  right  to  do  so  is  not  denied  by 
section  66,  which  must  be  read  In  connection 
with  sections  15  and  70.  Reading  these  three 
sections  together,  and  tmlting  them  the  one 
with  the  other,  as  they  must  be  In  order  to 
determine  appellants'  rights,  we  have  the 
following:  A  property  owner,  living  within 
the  city  of  Louisville,  and  without  the  "fire 
limits,"  having  first  procured  a  permit  al- 
lowing him  to  do  so,  may  erect  on  the  rear 
of  his  lot,  where  said  lot  abuts  on  the  public 
alley,  a  wooden  structure  not  more  than  two 
stories  high,  the  highest  point  of  the  roof 
not  exceeding  28  feet  above  .the  grade  of  the 
public  alley,  and  not  more  than  25  feet  square 
on  the  ground  fioor,  to  be  used  for  servants' 
quarters,  privy,  stable,  coalhouse,  laundry, 
etc.,  provided  said  proposed  structure  Ui  not 
within  60  feet  of  any  permanent  brick,  stone, 
concrete  or  iron  building.  By  section  64  it 
will  be  observed  that  the  property  owner  Is 
denied  absolutely  the  right  to  build  any  frame 
building  or  structure  of  whatever  kind  or 
nature  within  what  is  known  as  the  "fire 
limits."  This  regulation  is  for  the  protection 
of  the  public — for  the  general  good  of  the 
city — and  Is  based  upon  the  past  experience 
of  municipal  authorities  that  In  the  more 
thickly  settled  portions  of  a  dty,  which  are 
the  parts  embraced  within  the  "fire  limits," 
fires  are  prevented  and  controlled  only  by 
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the  exerdae  of  the  most  rigid  rules  and  reg- 
ulatlons,  the  most  Important  of  which  Is  that 
which  requires  that  all  bolldlngs  and  struc- 
tures within  such  territory  be  constructed, 
as  far  as  possible,  out  of  Incombustible  mate- 
rial. When  these  requirements  are  strictly 
observed  and  enforced,  and  an  adequate,  fire 
department  is  maintained,  the  danger  from 
fire,  though  still  great,  is  reduced  to  Its  mini- 
mum. Now,  In  the  outlying  districts  of  a  city 
the  danger  from  fire  is  not  so  great,  for  the 
reason  that  the  buildings  are  not  close  to- 
gether, and,  as  long  as  they  are  k^t  sep- 
arated the  one  from  the  other,  the  danger  of 
a  conflagration  in  case  of  fire  is  lessened,  but, 
as  the  city  grows  and  derelops,  these  outlying 
districts  become  built  op  and  more  thickly 
settled,  structures  of  a  more  permanent 
character,  built  of  more  durable  material, 
gradually  take  the  place  of  temporary  or 
wooden  stmctures,  and  hence  section  65  pro- 
vides that  no  wooden  stmcture  shall  be 
boUt  even  upon  the  rear  of  a  lot  within 
leas  than  60  feet  of  a  permanent  structure, 
tbe  walls  of  which  are  constructed  of  some 
nonlnflammable  material,  such  as  brick,  stone, 
concrete,  or  Iron.  I  am  of  opinion  that  such 
rfgnlations  are  not  only  not  unreasonable,  but 
are  wise  and  highly  beneficial  to  the  general 
welfare  and  protection  of  the  pr(H>erty  and 
lives  of  the  citizens  of  the  municipality.  Sim- 
ilar provisions  have  been  approved  and  up- 
held in  the  cases  of  Eureka  Citr  v.  Wilson, 
16  Utah,  67,  48  Pac.  ISO,  62  Am.  St  Rep.  904; 
Lemon  v.  Guthrie  Center,  113  Iowa,  86,  84 
N.  W.  986,  86  Am.  St  Rep.  361;  Fire  De- 
partment of  New  York  v.  GiUnour,  149  N.  Y. 
453,  44  N.  E.  177.  52  Am.  St  Rep.  748; 
Kaufman  v.  Stein,  138  Ind.  49,  37  N.  B.  333, 
46  Am.  St  Rep.  368;  First  National  Bank 
of  Mt  Vernon  v.  Sarlls,  129  Ind.  201,  28  N.  E. 
434,  13  L.  R.  A.  481,  28  Am.  St  Rep.  185. 

The  next  question  is:  Has  appellee  the 
right  to  maintain  this  suit?  Under  the  gen- 
eral principle  that  for  every  wrong  there 
Is  a  remedy,  one,  feeling  himself  aggrieved, 
has  a  right  to  go  into  court  and  have  it  de- 
termined whether  or  not  be  has  cause  for 
redress.  Our  court  so  far  as  I  am  advised, 
has  not  passed  upon  this  direct  question,  but 
it  has  been  many  times  passed  upon  by 
courts  of  last  resort  in  other  states.  In  the 
case  of  First  National  Bank  of  Mt  Vernon  v. 
Sarlls,  129  Ind.  201,  28  N.  E.  434,  18  L.  R.  A. 
481,  28  Am.  St  Rep.  185,  it  was  held  that  an 
Injunction  would  He  at  the  suit  of  a  property 
holder  to  prevent  the  rebuilding  or  repairing 
of  wooden  buildings  in  violation  of  a  mu- 
nicipal ordinance  establishing  "fire  limits" 
etc,  and.  In  the  case  of  Kaufman  r.  Stein, 
138  Ind.  49,  37  N.  B.  383,  46  Am.  St  Rep.  .368, 
it  was  held  that  a  property  owner  has  a  right 
to  enjoin  the  removal  of  a  wooden  building 
to  a  place  within  the  "fire  limits,"  In  violation 
of  a  city  ordinance  forbidding  it  In  the  case 
of  Grlswold  V.  Brega,  160  111.  490,  43  N.  B. 
884,  62  Am.  St  Rep.  350,  It  was  held  that 
neighboring  proper^  owners  might  enjoin 


one  from  moving  a  wooden  building  to  a  point 
within  the  "fire  limits,"  in  violation  or  an 
ordinance  regulating  such  removaL  In  this 
last  ca«e  It  was  held  that  property  owners 
might  enjoin,  not  only  the  one  seeking  to  so 
remove  the  building,  but  might  enjoin  the 
city  from  Issuing  a  permit  authorizing  It 
to  be  removed.  These  are  all  well-considered 
cases,  and  there  Is  good  reason  and  common 
sense  in  the  rule  which  permits  a  property 
owner  who  feels  that  his  property  is  about 
to  be  injured,  and  that  its  danger  and  risk 
from  loss  by  flre  will  be  materially  increased 
by  the  erection  of  the  proposed  frame  build- 
ing, to  take  such  steps  as  are  necessary  to 
compel  the  one  seeking  to  erect  the  building 
to  do  BO  to  strict  conformity  with  the  rea- 
sonable rules  and  regulations  of  the  dty 
applicable  thereta 

The  contentlim  of  appellants  that  the  permit 
to  build,  having  once  been  Issued,  cannot  be 
revoked,  la  not  well  taken.  It  is  evident  from 
the  facts  In  this  case  that  at  the  time  the  per- 
mit was  Issued  either  the  building  Inspector 
was  not  thoroughly  familiar  with  his  duties  in 
the  premises,  or  else  be  issued  the  permit  un- 
der a  misstatement  or  misconception  of  the 
facta.  I  am  inclined  to  the  opinion  that  the 
latter  is  the  correct  theory,  for,  as  soon  as  he 
was  notified  that  the  proposed  building  was 
within  60  feet  of  a  permanent  structure^  and 
therefore  came  within  the  Inhibition  of  section 
65,  above  quoted,  he  at  once  notified  appellants 
to  discontinue  the  work  until  an  investigation 
could  be  made.  Therefore  the  permit  was  is- 
sued without  right  or  authority  In  law,  and 
was  In  direct  conflict  with  and  a  violation  of 
the  plain  provision  of  the  law,  as  set  out  In 
section  65,  and,  being  so  Issued,  if  appellants 
procured  the  permit  without  giving  to  the 
building  Inspector  a  full  exhibit  of  the  facta, 
tiiey  cannot  now  complain  because  it  Is  with- 
drawn or  revoked.  However,  It  appears  la 
the  record  that  this  permit  was  ordered  re- 
voked and  canceled  by  the  board  of  public 
safety.  Under  section  2861  of  the  Kentucky 
Statutes  of  1803,  this  board  among  other  duties, 
has  exclusive  control  of  the  department  of 
buildings,  and  the  building  Inspector  is  there- 
fore subject  to  the  order  and  direction  of  the 
board  of  public  safety,  and  this  board,  com- 
plaint having  been  lodged  with  it  heard  the 
right  of  the  building  inspector  to  issue  the  per- 
mit in  question,  and  after  a  hearing  decided 
that  he  had  no  such  right  and  directed  the  per- 
mit canceled.  The  l>oard  of  public  safety,  hav- 
ing exclusive  control  of  this  department  of  the 
city  government  being  clothed  with  full  power 
and  authority  to  see  that  the  ordinances  gov- 
erning and  controlling  and  regulating  the  de- 
partment of  buildings  were  carried  Into  elTect 
determined  that  this  permit  was  Improperly 
granted,  and  directed  it  to  be  canceled.  I  am 
of  opinion  that  the  board  of  public  safety  In  ao 
doing  acted  clearly  within  the  line  of  Ita  duty, 
and,  aside  from  this,  I  am  of  opinion  that  if 
the  building  Inspector  himself  on  his  own  ini- 
tiative had  canceled  thla  permit,  appellants 
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conid  not  complain ;  for  If  be  bad  a  discretion 
tn  tbe  matter,  wblcb  be  could  exercise  in  grant- 
ing tbo  permit  If  be  bad  exercised  this  dl»- 
e>etlon  npon  a  mistalce  of  fact,  upon  dlsooTT 
erlng  tbat  be  bad  done  so,  he  would  clearly 
bare  a  right  to  revoke  tbe  permit. 

Tbe  foortb  objection  urged  by  appellants 
bas  already  been  answered  in  passing  upon 
tbe  first,  wherein  it  is  held  tbat  no  building 
of  any  character,  other  than  the  erection  of 
rignboards,  not  exceeding  10  feet  in  height, 
can  be  conducted  or  carried  on  wltliln  tbe  city 
limits  unless  a  permit  has  first  been  procured 
BO  to  do. 

On  the  whole  case,  I  am  of  opinion  that  the 
Injunction  should  not  be  dissolved:  In  this 
conclusion  I  am  Joined  by  all  my  associates  on 
the  bench,  except  Judge  O'REAR,  who  was 
was  not  present,  and  Judge  SDTTIiB,  who, 
(or  personal  reasons,  did  not  i><t  in  the  case 

BBIX  et  aL  V.  CASE}?  et  al. 

(Court  of  Appeals  of  Kentucky.    March  4, 
1908.) 

1.  ARBITBATION    and   AWABD — ^AOBEEMENT   TO 
SUBUrr— CORSIDIEBATIOR. 

Where  there  is  a  dispute  in  good  faith  be- 
tween the  parties  aa  to  where  a  dividing  line  be- 
tween their  land  runs,  an  agreement  to  submit 
the  dispute  to  arbitration  is  based  on  a  suffi- 
cient consideration. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Arbitration  and  Award,  i  36.] 

2.  Saxk— CSonoLUSiviKESS  of  Awabo. 

Where  both  parties  acquiesced  in  and  act- 
ed on  tbe  award  made  under  the  submission  of 
a  dispute  as  to  the  location  of  the  dividing  line 
between  their  land,  the  location  of  the  line  la 
conclusive,  though  one  of  the  parties  did  not 
build  his  half  of  the  division  fence  within  tiie 
time  agreed  on. 

VBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  4,  Arbitration  and  Award,  i{  440-450.] 

8.  Afpkai.  and  Esbob— Qttebtions  Not  Raib- 

■D  in  Tbial  Ooubt. 

The  question  tbat  the  answer  does  not  re- 
spond to  the  amended  petition  on  which  the  case 
was  tried  cannot  be  raised  for  tbe  first  time  on 
review. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2.  Appeal  and  Error,  ft  1211-1246.] 

4:   ARBRBATIOR    AlfO    AWABD— PLXADIIia — !■• 
SUES   AND   PsOOr. 

In  an  action  to  determine  tbe  location  of 
the  division  line  between  tracts  of  land,  where 
the  answer  alleged  tbe  location  of  the  line  bf 
arbitration,  the  issue  raised  thereby  is  sufficient 
whether  plaintiff's  titie  is  derived  from  tbe  com- 
monwealth, as  alleged  in  the  original  petition, 
or  acquired  by  adverse  possession,  as  alleged  in 
the  amendment 

Appeal  from  Circuit  Court,  Harrison  County. 

"Not  to  be  ofliclally  reported." 

Actl(m  by  John  Bell  and  another  against 
Clevia  Casey  and  another.  EYom  a  Judgment 
(or  defendants,  plaintiffs  appeal.    Affirmed. 

John  H.  Baker  and  Wade  H.  Lall,  for  ap- 
pellants.   J.  J.  Osborne,  for  appellees. 

HOBSON.  J.  J.  N.  and  Charles  BeU  own 
a  fiurm  In  Harrison  county,  Ky.,  adjoining  a 
farm  owned  by  T.  J.  Casey.  There  was  a 
dispute  between  them  and  Casey  as  to  tbe  lo- 


cation of  the  dividing  line  between  them; 
and  on  April  13,  1904,  they  entered  into  tbe 
following  contract:  "This  agreement  made 
and  entered  Into  this  IStb  day  of  April,  1904, 
between  T.  J.  Casey  of  one  part,  and  John  and 
Charles  Bell  of  the  other  part,  Is  as  follows : 
Whereas  said  parties  are  lb  controversy  over 
a  division  line  between  them,  have  this  day 
selected  R.  M.  Hedges  and  John  D.  Berry  as 
arbitrators  and  Jo  H.  Cummins  as  surveyor 
and  we  hereby  agree  to  abide  by  their  deci- 
sion. Witness  our  bands  this  13th  day  of 
April,  1904.  We  also  agree  for  each  of  us  to 
build  our  ^  of  the  fence  on  said  line  in  a 
reasonable  time.  T.  J.  Casey.  John  N.  BelL 
Chas.  Bell."  The  arbitrators  were  on  tbe 
ground  when  the  contract  was  signed,  and  pro- 
ceeded to  survey  out  and  locate  the  line. 
When  they  bad  located  tbe  line  they  set  a 
large  stone  at  each  end  as  comer  stones,  and 
also  set  a  large  stone  in  the  center  of  the  line  to 
indicate  the  line  and  the  point  to  which  Casey 
and  Bell  shotild  each  build  his  end  of  tbe  f  enc& 
They  also  set  stakes  between  the  stones,  so  that 
the  line  could  easily  be  seen  and  followed.  Af- 
ter they  had  thus  located  tbe  line  some  ques- 
tion was  raised  as  to  when  Casey's  part  of  the 
fence  was  to  be  built;  Bell  Insisting  tbat  It  must 
be  built  at  once,  as  be  wished  to  use  as  pasture 
the  land  on  bis  side  of  the  line.  Casey  de- 
murred to  this,  but  finally  agreed  to  build  bis 
half  of  tbe  fence  In  80  days.  Case's  tenant 
took  possession  of  the  land  up  to  the  line, 
plowed  it  and  raised  a  crop  of  tobacco  upon  it, 
without  any  objection  from  Bell,  who  said 
that  he  had  lost  about  a  quarter  of  an  acre  of 
land  but  he  would  stand  by  the  arbitration. 
Casey  set  about  10  posts  on  the  line,  but  did 
not  build  bis  half  of  the  fence.  In  February 
following  be  died.  After  his  death  bis  widow 
built  her  half  of  the  fence  on  the  line.  Wh«i 
this  had  been  done,  Bell  built  a  fence  on  the 
line  which  he  claimed  originally ;  the  thing  in 
controversy  being  a  strip  25  feet  wide,  and 
containing  one-half  acra  Bell  also  took  up 
the  stones  which  the  arbitrators  bad  set  and 
brought  this  suit  against  Mrs.  Cnsey  and  her 
Infant  child  to  enjoin  them  from  further  en- 
tering on  the  land.  On  final  hearing,  tbe  cir- 
cuit court  dismissed  tbe  petition,  adjudging 
the  line  fixed  by  tbe  arbitrators  to  be  tbe  true 
line  between  the  two  tracts.  From  this  Judg- 
ment the  Bells  appeal. 

There  was  a  good-faith  dispute  between  the 
parties  as  to  where  the  dividing  line  between 
them  ran.  The  agreement  to  settle  by  arbi- 
trators this  dispute  was  based  upon  a  suffl- 
dmt  consideration.  Tbe  agreement  was  In 
writing,  and  signed  by  tbe  parties.  The 
award  of  the  arbitrators  was  made  in  the  way 
tn  which  the  writing  contemplated  it  should 
be  made;  tbat  Is,  by  tbe  actual  location  of 
tbe  line  on  the  ground  and  the  setting  of  large 
stones  Intended  as  monuments  of  its  location. 
Both  parties  acquiesced  in  tbe  award,  and 
Casey  took  possession  by  his  tenant  who 
plowed  and  cultivated  tbe  land.  The  agree- 
ment being  in  writing  and  being  fully  exe- 
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cuted  by  the  location  of  the  line,  the  setting  of 
nx)nunieats  to  establish  It,  and  the  taking  of 
possession  up  to  It,  both  the  parties  were 
bound  by  It.  The  written  contract  did  not  con- 
template that  the  arbitrators  were  to  settle  the 
line  In  any  other  way  than  they  did ;  and,  this 
construction  of  the  contract  having  been  acqui- 
esced In  by  both  parties  at  the  time,  neither  can 
now  say  It  was  not  Its  true  construction.  The 
fact  that  Casey  did  not  build  his  half  of  the 
fence  within  30  days  in  no  way  affected  the  lo- 
cation of  the  line.  He  was  liable  to  Bell  for 
such  damages  as  he  sustained  by  reason  of  the 
failure  to  build  the  fence;  but  his  failure  to 
build  the  fence  did  not  release  Bell  from  the 
location  of  the  lln& 

The  plaintiffs  alleged  in  their  original  peti- 
tion that  they  were  the  owners  of  the  tract  of 
land  claimed  by  them.  They  afterwards 
amended  their  petition,  and  set  up  title  by  ad- 
verse possession.  The  defendants  filed  an  an- 
swer which  failed  to  respond  to  the  allegations 
of  the  amended  petition,  and  It  Is  insisted  now 
that  for  this  reason  judgment  should  have 
been  entered  for  the  plaintiffs  under  the 
pleadings.  But  no  motion  of  this  sort  was 
made  In  the  circuit  court  The  question  Is 
made  for  the  first  time  in  this  court.  The 
case  appears  to  have  been  tried  in  the  cir- 
cuit court  upon  the  merits  as  though  the 
amended  petition  was  controverted;  and,  as  to 
the  infant  defendant,  it  was  controverted  by 
law.  But,  aside  from  all  this,  the  answer  set 
up  the  arbitration  and  the  location  of  the  line, 
and  was  a  good  defense  to  the  action  whether 
the  plaintiffs'  title  was  derived  from  the  com- 
monwealth or  had  been  acquired  by  adverse 


Judgment  affirmed. 


OOMMONWBAI/TH  v.  ODMBER1.AND  TEL- 
EPHONE &  TELEGRAPH  C». 
(Court  of  Appeals  of  Kentucky.    Feb.  5,  1908.) 

COBPOBATTONS  —  COBPOBATK  NAKK  OR   PlJLOB 

or  Business  —  PI.A0I8  whebb  Rbquibid— 
"Pbincipal  Placb  o»  Bttsiness." 

Ky.  St.  1903,  f  576,  requiring  each  corpora- 
tion, except  those  of  certain  classes,  to  have  its 
name  pla<xd  on  its  "principal"  place  or  places  of 
business,  with  the  word  "Incorporated"  thereun- 
der, does  not  apply  to  a  local  ezchan^  office  of  a 
telephone  company  at  which  an  assistant  man- 
ager is  kept,  where  the  general  business  of  the 
company  is  transacted  at  o£Bces  at  other  places, 
to  wbiw  the  local  offices  report. 

[Bid.  Note.— For  other  definitions,  sea  Words 
and  Phrases,  vol.  6,  pp.  6559,  55(30.] 

Nunn,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Calloway  Oonn- 
ty. 

"Nat  to  be  officially  reported." 

The  Cumberland  Telephone  ft  Telegraph 
Company  was  indicted  for  failing  to  place  on 
Its  principal  place  of  business  its  corporate 
name,  with  the  word  "Incorporated"  there- 
under, and,  the  proceeding  having  been  dis- 
missed, the  commonwealth  appeals.    Affirmed. 

James  Breathitt,  Atty.  Gen.,  T.  B.  McGreg- 
or, Cbas.  H.  Morris,  and  Denney  T.  Smith,  for 


the  Commonwealth.    Wheeler,  Hughes  ft  Ber- 
ry, for  appellee. 

HOBSON,  J.  The  Cumberland  Telephone 
ft  Telegraph  Company  was  indicted  under  sec- 
tion 576,  Ky.  St  1908 ;  it  being  charged  that 
the  corporation  had  failed  to  place  In  a  con- 
spicuous place  on  Its  principal  place  of  busi- 
ness Its  corporate  name  in  letters  sufficiently 
large  to  be  easily  read,  with  the  word  "Incor- 
porated" Immediately  thereafter.  On  the  trial 
the  following  facts  were  shown:  "That  the  de- 
fendant, the  Cumberland  Telephone  ft  Tele- 
graph Company,  is  a  corporation,  and  was  at 
the  time  before  the  finding  of  the  indictment 
herein  authorized  to  do  and  doing  business  in 
Calloway  county,  Ky.  That  It  had  an  ex- 
change telephouc  offlcei  in  Murray,  Calloway 
county,  Ky.  That  said  office  had  such  long- 
distance connections  by  telephone  lines  with 
other  counties  in  Kentucky  and  with  othe^ 
states  as  said  company  has  In  its  line  of  tele- 
phone anywhere.  That  at  said  office  the  de- 
fendant keeps  an  assistant  manager.  That  it 
has  local  connections  in  the  town  of  Murray, 
E^.,  and  in  Calloway  county  with  business 
houses  and  residences  as  It  has  at  any  other 
office  In  Kentucky,  upon  which  telephone  it 
collects  monthly  charge  the  same  as  elsewhere. 
That  it  has  no  other  exchange  office  or  other 
office  In  Calloway  county.  That  at  the  time 
alleged  in  the  indictment  the  said  defendant 
was  operating  said  office  In  Murray,  Calloway 
county,  and  did  not  have  on  said  office  or 
place  of  business  the  word  'Incorporated' 
written,  painted,  or  printed  in  letters  suffi- 
ciently large  to  be  easily  read  or  at  alL  That 
it  has  one  principal  place  of  business  in  Ken- 
tucky at  Hopklnsville,  Christian  county,  Ky., 
and  one  other  in  Louisville,  Jefferson  county, 
Ky.,  at  which  two  places  there  was  displayed 
over  the  office  of  the  company  a  sign  having 
the  name  of  the  company  and  painted  there- 
under the  word  'Incorporated'  in  large  plain 
letters,  at  which  office  the  general  business  of 
the  company  is  conducted,  and  that  the  re- 
ports from  other  offices,  Including  that  of 
Murray,  Calloway  county,  Ky.,  are  made 
thereto."  On  these  facta  the  circuit  court  dis- 
missed the  proceeding,  and  the  commonwealth 
appeals. 

In  the  Standard  Oil  Co.  ▼.  Commonwealth, 
110  Ky.  821,  62  S.  W.  897,  this  court  con- 
struing section  576,  Ky.  St  1903,  called  at- 
tention to  the  meaning  of  the  word  "principal" 
as  being  the  synonym  for  "chief  or  "main," 
and  held  that  the  Legislature  did  not  contem- 
plate that  the  painting  or  printing  required  by 
the  statute  should  be  at  every  place  where  the 
corporation  conducted  business.  The  court 
said :  "The  Legislature  must  be  credited  with 
a  knowledge  of  the  meaning  of  words.  Sec- 
tion 460,  Ky.  St  1903,  furnishes  us  with  a 
rule  for  construing  words,  as  follows:  'All 
words  and  phrases  shall  be  construed  and  un- 
derstood according  to  the  common  and  ap- 
proved usage  of  language.'  When  the  Legis- 
lature used  the  word  'principal,'  It  did  not 


Digitized  by 


Google 


Ky.)        MECHANICS*  *  PABMBRS*  SAVINGS  BANK  T.  COMMONWEALTH.        2G3 


mean  'every'  place  of  business.  It  meant  Jost 
what  It  said — principal  place  or  places  of  busi- 
ness. Tbe  word  'principal'  is  an  adjective 
qualifying  each  of  tbe  words  "place'  and 
"placea.'  An  Incorimrated  company  could  have 
one  or  more  principal  places  of  business,  de- 
pending entirely  upon  tbe  method  of  conduct- 
ing Its  business."  We  regard  that  opinion  aa 
conclusive  here.  If  a  corporation  is  to  be  re- 
garded as  having  a  principal  place  of  business 
at  every  place  where  It  has  an  agent  who  may 
make  contracts  for  it,  then  practically  the 
statnte  would  be  made  to  apply  to  all  offices 
opened  by  co^rations  in  the  state  for  the 
transaction  of  business.  To  so  hold  would  be 
to  deny  the  word  "principal"  Its  ordinary 
meaning.  The  construction  of  the  statute  giv- 
en in  the  case  referred  to  has  since  been  acted 
upon  by  the  corporations  of  the  state,  and  to 
change  the  rule  then  laid  down,  and  to  adjudge 
that  punishable  now  which  was  adjudged  then 
not  within  the  statute,  would  be  unjust 

Judgment  affirmed. 

f 

NUNN  J.,  dlssmts. 


MBGHANIG8'   &  TAItMBRS'  SA VINOS 
BANK  V.   COMMONWEALTH. 

(Oonrt  of  Appeals  of  Kentndcy.    Feb.  18,  1908. 
Dissenthig  Opinion.  Veb.  19,  1908.) 

OOBPORATIORB— NAIII  ON  PLACK  OT  BUSINESS 
— OOKPO&ATIOIfS    BXCEPTKD. 

The  act  relating  to  corporations  (Acts  1891- 
92-83,  p.  627,  c,  171,  S  39),  required  all  corpo- 
rations to  have  "incori>orated"  placed  on  their 
places  of  basinesg,  and  also  on  all  printed  and 
advertising  matter  ased.  The  act.  as  amended  by 
Ky.  St.  1908,  8  576  (Acts  1891-^2-93,  p.  1258, 
c  243),  provides  that  every  corporation  shall  on 
its  praicipa]  place  or  places  of  business  have 
printed  or  painted  iti  name,  and  thereunder  the 
word  "  'Incorporated.'  And  immediately  under 
the  name"  on  all  printed  or  advertising  matter 
"nsed  by  such  corporation,  except  railroad 
*  •  •  trust  •  •  •  insurance  companies, 
banks,  and  buildioc  and  loan  associations  shall 
appear"  the  word  "Incorporated."  In  the  orig- 
inal act  there  was  a  semicolon  between  the 
words  "Incorporated"  and  "and/*  instead  of  a 
period,  aa  nscd  in  section  676.  Held,  under  the 
roles  tliat  in  construing  a  statute  the  legislative 
intent  must  be  considered,  and  Ky.  St  1903,  i 
4S9,  requiring  statutes  to  be  construed  to  effect 
tbe  legislative  intent,  tbe  Legislature  Intended 
to  exempt  railroad,  trost,  and  insurance  com- 
innies,  banks  and  building  and  loan  associa- 
tions, from  the  operation  of  the  entire  section 
576,  and  not  merely  from  the  requirement  as  to 
printed  and  advertising  matter;  the  error  in 
punctuating  tba  section  with  a  period,  instead 
of  a  semicolon,  not  changing  the  legislative  in- 
tent. 
Nnnn,  J.,  dissenting. 

Appeal  from  Circuit  Court,  McCracken 
C!onnty. 

rro  be  officially  reported." 

Tbe  Mechanic*'  k  Farmers'  Savings  Bank 
was  convicted  of  falling  to  have  printed  on 
Its  place  of  business  the  word  "Incorporat- 
ed," and  It  appeals.  Reversed,  with  direc- 
tions t0  aoBtaln  a  demurrer  to  the  Indict- 
ment. 


Bradshaw  &  Bradshaw,  for  appellant 
James  Breathitt  Atty  Gen.,  Tom  B.  McGreg- 
or. Chas.  H.  Morris,  John  G.  Lovett  and 
A.  W.  Barklay,  for  the  Commonwealth. 

CARROLL,  J.  This  appeal  is  prosecuted 
from  a-  Judgment  convicting  the  appellant  of 
falling  to  have  printed  on  Its  place  of  busi- 
ness the  word  "Incorporated."  The  indict- 
ment was  found  under  section  676  of  the 
Kentucky  Statutes  of  1903,  reading  as  fol- 
lows: "Every  corporation  organized  under 
the  laws  of  this  state,  and  every  corporation 
doing  business  In  this  state,  shall,  in  a  con- 
spicuous place  on  its  principal  place  or 
places  of  business,  In  letters  sufficiently  large 
to  be  easily  read,  have  painted  or  printed  the 
corporate  name  of  such  corporation,  and  im- 
mediately under  the  same  In  like  manner 
shall  be  printed  or  painted  the  word  'Incor- 
porated.' And  immediately  under  the  name 
of  such  corporation  upon  all  printed  or  ad- 
vertising matt»  used  by  such  cori)oration, 
except  railroad  companies,  trust  companies, 
insurance  companies,  banks,  and  building 
and  loan  associations,  shall  appear  In  letters 
sufficiently  large  to  be  easily  read,  the  word 
'Incorporated.'  Any  corporation  which  shall 
fall  or  refuse  to  comply  with  the  provisions 
of  this  section  shall  be  subject  to  a  fine  of 
not  less  than  one  hundred  nor  more  than  five 
hundred  dollars."  It  is  the  contention  of 
appellant  that  the  exception  of  railroad  com- 
panies, banks,  trust  companies,  Insurance 
companies,  and  building  and  loan  associa- 
tions applies  to  the  entire  section,  and  is  not 
confined  to  that  part  of  the  section  that  re- 
lates to  adrertlsing  matter.  For  appellee 
tbe  argument  is  made  that  as  the  section 
iB  divided  into  two  sentences,  and  the  excep- 
tion is  contained  In  the  second  sentence,  it 
relates  exclusively  to  the  matter  contained 
in  that  sentence,  and  only  excepts  the  cor- 
porations mentioned  from  the  obligation  of 
using  upon  printed  or  advertising  matter  the 
word"  "Incorporated";  that  no  corporations 
are  excepted  from  the  operation  of  the  first 
sentence  of  tbe  section. 

It  is  a  familiar  rule  In  the  construction  of 
statutes  that  tbe  intention  of  the  lawmaking, 
department  In  Its  enactment  must  be  consider- 
ed, and  that  the  courts  mtist  look  beyond  the 
letter  of  the  statute  to  ascertain  Its  purpose. 
Brown  V.  Thompson,  14  Bush,  53S,  28  Am. 
Rep.  416;  Commonwealth  v.  Reynolds,  89 
Ky.  147,  12  8.  W.  132,  20  S.  W.  167;  Com- 
monwealth V.  Davis,  12  Bush,  240;  Sams  y. 
Sams'  Adm'r.  86  Ky.  896,  8  8.  W.  683. 
Applying  these  rules  of  construction — which 
are  fully  supported  by  section  469  of  the 
Kentucky  Statutes  of  1903,  providing,  in 
part  that  "all  statutes  shall  be  construed 
with  a  view  to  carry  out  the  intention  of 
the  Legislature" — ^to  the  statute  before  us, 
our  conclusion  Is  that  it  was  the  legislative 
Intent  although  not  accurately  expressed, 
to  exempt  railroad  companies,  banks,  trust 
companies,  Insurance  companies,  and  build- 
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lug  and  loan  aBSOciatlong  from  the  operation 
of  the  statute^  as  the  purpoae  of  the  statute 
wag,  as  said  by  this  court,  "to  Inform  the 
public  generally,  as  well  as  Individually, 
whether  or  not  the  concern  they  were  deal- 
ing with  was  a  person,  partnership,  or  cor- 
poration, so  that  they  might  know  what 
property  to  look  to  for  the  collection  of  debts 
or  the  enforcement  of  contract  rights.  In 
corporations  the  Indirldual  property  of  the 
stockholders  is  not  liable  for  the  corporate 
debts,  and  In  many  instances  the  corpora- 
tions themselvee  are  not  only  IrreBponsible, 
but  insolvent,  and  motives  of  public  policy 
Induced  the  enactment  of  this  law,  Intended 
for  the  protection  of  the  people  of  the  state. 
Jung  Brewing  Co.  r.  Commonwealth,  96  S. 
W.  476,  29  Ky.  Law  Rep.  821;  Common- 
wealth V.  American  Snuff  Co.,  101  8.  W.  304, 
30  Ky.  Law  Rep.  1378;  Commonwealth  v. 
Remington  Typewriter  Co.,  108  8.  W.  399, 
32  Ky.  Law  Rep.  189."  And  as  railroad 
companies,  banks,  trust  companies,  insurance 
companies,  and  building  and  loan  associa- 
tions eaimot  under  the  law  be  conducted  or 
operated  except  by  corporations,  there  is  no 
reason  why  concerns  that  must  be  incor- 
porated to  carry  on  business  should  be  re- 
quired to  have  printed  upon  their  lAace  of 
business  the  word  "Incorporated." 

It  is  difiSctilt  to  understand  what  purpose 
the  Legislature  could  have  had  In  requiring 
the  corporations  mentioned  to  have  printed 
in  a  conspicuous  place  at  their  place  of  busi- 
ness the  word  "Incorporated,"  and  yet  exempt 
them  from  using  the  word  "Incorporated" 
upon  all  printed  and  advertising  matter  used 
by  them.  The  public  reasons  that  would 
require  them  to  have  the  word  "Incorporated" 
printed  on  their  place  of  business  would 
seem  to  demand  that  the  same  means  be 
employed  In  the  distribution  of  advertising 
matter ;  and  the  fact  that  they  are  exempted 
from  one  makes  it  reasonable  to  assume  that 
it  was  the  intention  to  exempt  them  from  the 
other.  This  section,  as  originally  exacted 
by  the  Legislature,  was  section  39  of  article 
1  of  the  act  relating  to  corporations,  found 
in  Acts  1881-92-93,  p.  627,  c.  171.  In  this 
•section  all  corporations  were  required  to  have 
the  word  "Incorporated"  painted  or  printed 
in  a  conspicuous  place  on  their  place  or 
places  of  business,  and  also  upon  all  printed 
or  advertising  matter  used.  This  act  was 
amended  by  an  act  that  may  be  found  at 
page  1257,  c.  243,  Acts  1891-92-03,  by  insert- 
ing the  words  "except  railroad  companies, 
banks,  trust  companies.  Insurance  companies, 
and  building  and  loan  associations";  and  It 
was  evidently  intended  that  this  exception 
should  apply  to  the  entire  section,  and  not  to 
a  particular  part  of  it  It  may  also  be  notic- 
ed that  In  the  original  act  there  is  a  semi- 
colon between  the  words  "Incorporated"  and 
"and,"  whilst  in  the  statute  they  are  sepa- 
rated by  a  period.  We  do  not,  however,  re- 
gard this  error  In  punctuation  as  essentially 
changing  the  intention  of  the  act 


Wherefore  the  Judgment  of  the  lower  court 
is  reversed,  with  directions  to  sustain  a 
demurrer  to  the  Indictment 

NUNN,  J.  (dissenting).  The  opinion  of  tbe 
flret-styled  case  was  delivered  the  22d  day  ot 
November,  1907  (106  S.  W.  899);  In  the  sec- 
ond case,  February  5,  1008  (108  S.  W.  262)  ; 
and  in  the  third  case  the  opinion  was  this 
day  (February  18, 1808)  delivered.  The  three 
opinions  do  not  express  my  Wews  for  the 
following  reasons: 

The  statute,  under  which  the  prosecutions 
were  instituted  is  section  576  of  the  Kentucky 
Statutes  of  1903,  and  is  as  follows:  "Every 
corporation  organized  under  the  laws  of  this 
state,  and  every  corporation  doing  business 
in  tbis  state,  shall,  in  a  conspicuous  place, 
on  its  principal  place  or  places  of  business, 
in  letters  sufficiently  large  to  be  easily  read, 
have  painted  or  printed  the  corporate  name 
of  such  corporation,  and  immediately  under 
the  same,  in  like  manner,  shall  be  printed 
or   painted   the   word  'Incorporated.'     And 
immediately  under  the  name  of  such  cor- 
poration,   upon    all    printed   or   advertising 
matter  used  by  such  corporation,  except  rail- 
road companies,  banks,  trust  companies,  insur- 
ance companies,  and  building  and  loan  associa- 
tions, shall  appear  in  letters  sufficiently  large 
to  be  easily  read,  the  word  'Incorporated.'    Any 
corporation  which  shall  fall  or  refuse  to  com- 
ply with  the  provisions  of  this  section  shall  be 
subject  to  a  fine  of  not  less  than  one  hun- 
dred dollars  and  not  more  than  five  hundred 
dollars."    It  will  be  observed  that  the  section  is 
divided  into  two  parts.    The  first  part  requires 
all  corporations  to  place  on  its  principal  place 
or  places  of  business  the  word  "Incorporat- 
ed."   The  second  part  requires  all  corpora- 
tions,   except    "railroad    companies,    banks, 
trust  companies,   insurance  companies,   and 
building  and  loan  associations,"  to  place  the 
same  word  upon  all  printed  or  advertising 
matter  used  by  such  corporation.    The  pur- 
pose of  this  statute,  as  this  court  has  re- 
peatedly decided,  is  to  protect  the  public  and 
Individuals  from  Imposition  by  corporations, 
as  the  individual  property  of  the  stockholder 
Is  not  liable  for  the  corporate  debts,  and  in 
many  cases  the  corporation  is  insolvent  and 
have  solvent  stockholders  and  agents  trans- 
acting business  for  them,  and  those  dealing 
with  them,  not  knowing  that  they  were  rep- 
resenting a   corporation,    might  give   credit 
upon  tbe  idea  that  the  persons  with  whom 
they  were  dealing  were  responsible,  and  thus 
be  imposed  on.    It  was  to  correct  this  evil 
that  tbe  statute  was  passed  requiring  the 
corporation  to  give  notice  that  it  was  incor^ 
porated.    See  the  cases  of  T.  J.  Moss  Tie  Ca 
V.  Commonwealth,  105  8.  W.  168,  32  Ky.  Law 
Rep.   41:    Jung  Brewing  Co.  t.   Common- 
wealth, 96  &  W.  476,  29  Ky.  Law  Bep.  821 ; 
Commonwealth  t.  American  Snoff  Co.,  101 
8.  W.  864,  80  Ky.  Law  R^.  187a    Tbe  opin- 
ion of  tbe  court  In  the  flrst-styled  case  deals 
with  corporations  charged  with  the  violation 
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of  tbe  second  part  of  tbe  statute,  at>OTe  re- 
(emd  to,  <ii  faUing  to  have  the  word  "In- 
corporated" on  Ita  adTertislng  matter.  I 
agreed  to  the  affinnance  of  three  of  the  caaes, 
for  the  reason  that  It  was  not  averred  that 
they  had  any  place  of  bushiess  or  agents  in 
the  connty  of  Boyle,  or  that  they  were  doing 
or  attempting  to  do  any  business  In  that 
county,  or  that  they  had  used  any  advertising 
matter  In  that  county  with  the  view  to  ob- 
tain bnslness  from  Its  citizens.  See  T.  J. 
Moss  Tie  Co.  T.  Commonwealth,  supra. 

But  as  to  the  Singer  Sewing  Machine 
Company  the  facts  are  different  The  peti- 
tion. In  substance,  charged  that  It  had  a 
house,  or  place  of  business,  furnished  with 
machines  and  attachments,  located.  In  Dan- 
ville, Boyle  county,  and  printed  its  adver- 
tising matter  In  that  city,  and  used  It  In  that 
county  to  Induce  customers  to  trade  with  It 
there,  and  failed  to  place  on  Its  advertising 
matter  the  word  "Incorporated."  The  peti- 
tion unquestionably  charged  an  offense,  a 
violation  of  the  statute  referred  to,  and  the 
court  In  its  opinion  virtually  concedes  this 
fact,  bat  affirms  the  case  for  the  reason 
that  the  venue  of  tbe  action  did  not  He  in 
Boyle  county,  but  was  in  Louisville,  Jeffer- 
son county.  It  has  always  been  my  under- 
standing that  the  court  of  the  connty  where 
tbe  oflfoise  was  committed  bad  exclusive  Ju- 
risdiction to  try  the  offender.  Tbe  court 
In  its  opinion  assumes  that  the  acts  com- 
mitted In  Boyle  county  were  ordered  by  the 
company's  officials  In  its  home  office  in  Louis- 
ville, J^erson  county,  Ky.,  and  therefore  it 
onght  to  liaTe  been  prosecuted  in  that  county. 
Conceding  that  the  orders  were  given  in 
LoolsTlUe  to  its  ag«it8  In  Boyle  county  com- 
mitting the  offense.  It  does  not  follow  that  the 
prosecution  should  have  been  In  Boyle  coun- 
ty. The  actual  offense — L  e.,  the  using 
of  its  advertising  matter  In  Boyle  ootmty — 
was  a  violation  of  the  statute  in  that  connty. 
No  offense,  ao  fkr  as  the  record  shows,  was 
committed  In  Jefferson  county.  Section  18  of 
tbe  Criminal  Code  of  Practice  is  as  follows: 
"The  local  Jurisdiction  of  circuit  courts  and 
Justices'  courts  shall  be  of  offenses  committed 
within  tbe  respective  counties  in  which  they 
are  held."  In  the  case  of  Commonwealth 
T.  Grand  Central  Building  &  Loan  Associa- 
tion, etc,  97  Ky.  825,  80  B.  W.  626,  this 
court  said:  "^be  proceedings  In  penal  actions 
are  regulated  by  the  Code  of  Practice  in 
civil  actional  ^  turning  to  the  Code  of 
drll  Practice,  we  find  section  68  provides: 
'Actions  must  be  brought  In  the  county  where 
the  cause  of  action,  or  some  part  thereof, 
arose  (1)  For  the  recovery  of  a  fine,  penalty 
or  forfeiture  Imposed  by  statute.'  So  that 
whether  we  look  to  the  provisions  of  the  Code 
in  procedure  by  indictment,  or  by  penal 
proserutlcHt,  we  find  that  the  county  where 
tbe  offense  was  committed  determines  the 
Jnrisdl.'Hon  of  the  court  to  try  the  case." 
Coder  this  authority  It  Is  certain  that  the 


Boyle  circuit  court  had  Jurisdiction  to  try 
this  case  under  the  facts  alleged  in  the  in- 
dictment, which  were  admitted  to  be  true 
by  demurrer.  The  court  refers  to  this  last- 
named  case  aa  authority  for  its  conclusion  on 
the  venue  of  the  prosecution.  In  that  case 
the  building  and  loan  association  was  situat- 
ed In  Campbell  county,  and  the  prosecution 
was  instituted  by  the  Attorney  General  in 
the  Franklin  circuit  court  for  a  violation  of 
section  571  of  the  Kentucky  Statutes.  This 
court  in  that  case  said  that  the  Attorney 
General  was  not  directed  by  statute,  nor  had 
he  authority  to  institute  the  prosecution;  that 
it  was  the  duty  of  tbe  commonwealth  attorney 
to  Institute  the  prosecution  In  the  county 
where  the  offense  was  committed — that  is,  fall- 
ing and  neglecting  to  file  with  the  Secretary  of 
State  In  Frankfort  a  statemuit  giving  tbe 
location  of  its  office  In  this  state  and  the 
name  of  the  officer  upon  whom  process  might 
be  served — ^and  that  the  offense  In  that  case 
was  not  committed  In  Franklin  county,  but 
was  committed  in  Campbell  county.  The  case 
at  bar  Is  not  like  that  case,  for  in  that  case 
the  offense  was  committed  by  falling  to  act 
It  bad  no  agents  located  In  Franklin  county 
that  failed  to  do  anything.  Its  agents  were 
located  in  Campbell  connty,  where  the  fail- 
ure to  act  occurred.  In  this  case  the  overt 
acts  of  the  Singer  Sewing  Machine  Company's 
agents  named  used  advertising  matter  In 
violation  of  the  statute  In  Boyle  countr-  Tbe 
court  In  construing  this  statute  has  rendered 
it  useless  for  the  purposes  for  which  it  was 
enacted.  It  will  never  be  enforced  In  the 
courts  of  the  counties  In  which  the  home 
offices  of  the  corporations  are  located,  for  the 
reason  the  officers  whose  duty  it  la  to  In- 
stitute such  proceedings  and  the  grand  Juries 
will  feel  no  interest  in  the  matter  when  the 
offenses  are  committed  outside  the  county, 
and  they  will  never  receive  any  knowledge 
or  information  that  such  an  offense  has  been 
committed  outside  of  their  counties.  It  Is  not 
reasonable  to  expect  that  the  witnesses  In 
Boyle,  Pike,  Fulton,  and  other  counties  of 
the  state,  who  know  of  the  offense  will  go  to 
Louisville,  or  any  other  place  where  a  cor- 
poration might  have  Its  home  office,  pay  their 
own  expenses  and  start  a  prosecution  for  the 
violation  of  this  statute. 

The  opinion  in  the  case  of  the  Common- 
wealth V.  Cumberland  Telephone  &  Telegraph 
Company  only  requires  It  to  have  the  word 
"Incorporated"  on  its  places  of  business  in 
Louisville  and  Hopklnsville,  they  being  con- 
strued, under  the  statute,  as  Its  principal 
places  of  business  in  the  state.  Under  the 
agreed  facts  in  that  case  the  company  had 
an  office  in  the  city  of  Murray  with  telephone 
connections  throughout  the  county  and  state 
and  with  different  states ;  and  it  also  had  an 
assistant  manager  located  at  that  office.  The 
opinion  of  the  court  in  this  case  seems  to 
have  been  based  upon  the  opinion  In  the  case 
of  the  Standard  Oil  Co.  v.  Commonwealth,  62 
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S.  W.  897,  23  Ky.  Law  Rep.  302.  The  <q;>lnloii 
In  that  case  was  correct  In  deciding  tbat  tbe 
office  kept  there  by  the  Standard  Oil  C!om- 
pany  was  not  one  of  its  principal  places  of 
business  in  the  state.  The  company  only 
had  an  oil  tank  at  the  depot,  and  an  agent 
only  empowered  to  distribute  the  oil  to  its 
customers.  He  did  not  have  power  to 
make  contracts  for  anytliing  and  bind  tbe 
company;  but  this  case  is  different  The 
assistant  manager  in  Murray  had  full  power 
to  make  contracts  and  purchase  supplies  for 
the  use  of  tbe  company,  and  those  dealing 
with  him  had  the  right  to  know  whether  they 
were  dealing  with  a  corporation  or  partner- 
ship. In  my  opinion  the  true  intent  and 
meaning  of  the  statute  is  that  wherever  a 
corporation  has  an  office  with  an  agent  who 
tias  power  from  the  company  to  make  con- 
tracts and  incur  liabilities  for  the  company 
it  is  a  principal  place  of  business  in  the 
meaning  of  the  statute  and  the  word  "Incor- 
porated" should  be  placed  on  It 

In  the  last  case  against  the  trust  company, 
the  opinion  in  which  was  this  day  deliver- 
ed, decides  that  the  trust  company  is  not 
required,  under  the  statute,  to  place  the  word 
"Incorporated"  on  Its  principal  place  of  busi- 
ness, that  the  exceptions  of  railroad  com- 
panies, banks,  trust  companies,  etc.,  in  the 
second  division  of  the  statute  applies,  and 
should  be  inserted,  by  implication,  in  the  first 
part  of  the  section.  This  construction  vio- 
lates the  very  terms  of  the  statute  itself. 
The  first  part  of  the  statute  requires  every 
corporation  to  have  the  word  "Incorporated" 
placed  upon  its  principal  place  or  places  of 
business  in  the  state.  The  second  part  of  the 
section  requires  all  corporations  to  place  tbe 
same  word  upon  all  printed  or  advertising 
matter  used  by  the  corporation ;  but  from  the 
duty  required  In  this  part  of  the  section  as 
to  advertising  matter  railroad  companies, 
banks,  trust  companies,  etc.,  are  excepted. 
It  seems  that  the  Legislature,  for  some  pur- 
pose, relieved  railroad  companies,  banks, 
trust  companies,  etc..  from  this  requirement 
It  thought  that  the  word  "Incorporated"  up- 
on their  place  or  places  of  business  would  be 
sufficient  It  will  not  do  to  say  tbat  the  cor- 
porations excepted  from  this  last  require- 
ment were  excepted  from  this  statute  alto- 
gether for  the  reason  that  everybody  knows 
that  they  are  required  to  be  incorporated  be- 
fore they  can  do  business,  for  at  tbe  time 
this  statute  was  enacted  such  a  requirement 
did  not  exist  as  any  individual  or  partner- 
ship at  that  time  could  own  and  operate  a 
bank  or  tmst  company. 

If  these  three  opinions  properly  construe 
the  statute,  it  had  better  be  amended  at  once, 
or  repealed,  for  it  never  will  accomplish  the 
purpose  Intended  by  its  framers. 

For  these  reasons,  I  dissent  from  the  con- 
clusions of  the  court  in  all  three  of  the  opln- 
lonii 


WRIGHT'S  AJiWR  et  aL  ▼.  WRIGHT. 

(Court  of  Appeals  of  Kentudty.     March   10, 
190S.) 

1.  Trusts  —  CoNSTBtrcTivi    Tbustb  — Suin- 
ciENCT  or  Evidence. 

Evidence  held  insufficient  to  establish  in 
defendant  a  constructive  trust  of  property  as 
having  been  obtained  by  undue  innuence. 

[Ejd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  |  160.] 

2.  Afpeai/— Riooan. 

An  order,  "Amended  petition  filed,  objected 
to,  and  submitted  on  objections,"  made  at  the 
term  at  which  tbe  cause  was  heard  on  the 
merits,  does  not  show  that  the  amended  petition 
was  in  tlie  record,  so  as  to  render  ttie  dismissal 
of  the  cause  without  an  answer  to  the  amended 
petition   error. 

3.  Same— Objections  to  Pleadings. 

Objection  to  tbe  judgment  on  the  ground 
that  the  amended  petition  was  not  answered 
cannot  be  made  for  the  first  time  on  appeal. 

Appeal  from  Circuit  Court,  Taylor  County. 

"Not  to  be  officially  reported." 

Action  by  Elizabeth  Wright's  administra- 
tor and  others  against  Pleas  Wright  From 
a  judgment  for  defendant,  plaintiffs  appeal. 
Affirmed. 

W.  L.  Young,  for  appellants.  Abel  Hard- 
ing, for  appellee. 

HOBSON,  X  snizabetb  Wright  died  a  res- 
ident of  Taylor  county  in  the  year  M07,  leav- 
ing surviving  her  two  children,  Louisa  J.  Un- 
derwood and  Pleas  Wright  T.  H.  ^aggs  qual- 
ified as  the  administrator  of  her  estate.  This 
suit  was  brought  by  the  administrator  and 
Louisa  J.  Underwood  against  Pleas  Wright. 
It  was  charged  in  the  petition  that  Elizabeth 
Wright  drew  a  pension  from  the  United 
States ;  that  with  this  money,  or  part  of  it, 
she  had  bought  a  tract  of  land  and  certain 
personal  property ;  that  a  short  time  before 
her  death  she  sold  this  tract  for  $500,  which 
she  placed  in  the  hands  of  Pleas  Wright  to 
buy  her  another  tract;  that  he  bought  an- 
other tract  on  which  be  and  she  lived  until 
her  death,  but  that  he  fraudulently  took  the 
deed  to  himself;  that  he  was  also  in  posses- 
sion of  the  personal  property  that  she  owned 
at  her  death.  Judgment  was  prayed  against 
blm  for  the  personal  property  and  for  a  sale 
of  the  la^d.  Pleas  Wright  answered,  deny- 
ing the  allegations  of  the  petition.  Proof 
was  taken,  and  the  court  dismissed  the  peti- 
tion as  to  everything  except  one  horse,  which 
he  adjudged  to  the  admlnstrator.  From  this 
judgment  the  plaintiffs  appeal. 

The  case  turns  on  a  question  of  fact,  and 
on  the  whole  record  we  cannot  disturb  the 
chancellor's  flniUng.  There  was  some  con- 
flict in  the  evidence,  but  the  weight  of  the 
evidence  was  with  the  defendakit  He  show- 
ed that  his  mother  gave  him  the  money  and 
directed  him  to  buy  tbe  land  for  himself, 
saying  that  she  wanted  him  to  have  every- 
thing that  she  bad.  He  had  lived  with  her 
many  years,  while  the  daughter  bad  paid 
little  attention  to  her.    The  daughter  had  a 
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■on  who  had  lived  with  his  grandmother,  and 
be  testified  that  bla  grandmother  gave  his 
uncle  the  money,  and  said  that  she  want- 
ed him  to  have  all  she  had.  In  view  of 
the  relation  between  the  mother  and  daugh- 
ter, and  the  conduct  of  the  daughter,  and  the 
kmg  service  which  the  son  bad  rendered 
his  mother,  the  chalncellor  did  not  err  in  up- 
holding the  transaction  between  the  mother 
and  son.  The  record  does  not  show  that 
Elizabeth  Wright  did  not  have  sufBclent 
mind  to  know  what  she  wanted  to  do  wltb 
h&e  property,  or  that  she  was  Incapacitated 
to  make  a  disposition  of  It  While  she  was 
old  she  seems  to  have  beein  sensible,  and  her 
conduct,  as  shown  through  the  whole  record, 
indicates  that  she  was  much  attached  to  her 
son.  Tbere  is  not  In  the  record  any  evidence 
of  fraud  or  undue  influence  or  any  Improper 
conduct  by  the  son  to  taidnce  his  mother  to 
do  wbat  she  did.  On  the  contrary,  we  are 
satlsfled  tbat  the  deed  was  taken  as  It  was 
with  her  knowledge  and  concurrence,  and 
tbat  sbe  wished  the  title  made  In  that  way 
on  account  of  the  affection  she  had  for  her 
son  with  whom  she  had  lived  for  so  many 
years,  wbile  the  daughter,  as  far  as  appears, 
had  done  little  for  her,  and  taken  little  in- 
terest in  lier. 

It  is  insisted  that  the  court  erred  in  dis- 
missing tlie  petition  because  there  was  no 
answer  filed  to  the  amended  petition.  We 
do  not  see  from  the  record  that  this  amend- 
ed petition  was  ever  filed.  The  only  order 
on  the  subject  Is  in  these  words:  "Amended 
petition  filed,  objected  to,  and  submitted 
on  objectiona"  We  think  this  must  mean 
"amended  petition  tendered  and  objected  to 
and  submitted  on  objections,"  because  the 
case  could  not  have  been  submitted  on  ob- 
jections to  the  filing  of  the  amended  petition, 
If  the  court  had  already  allowed  the  amend- 
ed petition  to  be  filed.  There  was  no  subse- 
quent order  by  the  court  ruling  on  the  ob- 
jections. The  case  was  submitted  on  the 
merits,  atad  tried  on  all  the  proof.  The 
amended  petition  referred  to  was  tendered  at 
the  term  at  which  the  case  was  tried  and  aft- 
er the  proof  had  been  taken.  The  court  ap- 
pears to  have  heard  the  case  on  the  whole 
record.  No  objection  was  made  in  the  cir- 
cuit court  to  the  Judgment  on  the  ground 
that  the  amended  petition  had  been  filed  and 
that  its  allegations  were  uncontroverted. 

Judgment  affirmed. 


HOBBISON  et  al.  v.  FLETCHER  et  al. 

(Court  of  Appeals  of  Kentucky.     March  3, 
1908.) 

L  Pix&DiNa  —  FoBM  or  Au.soations— Mat- 

TKBS  or  PBESXnCFTION. 

Jlm  a  general  rule,  the  statement  of  a  fact 
CDDStitnting  a  cause  of  action  or  defense  can- 
not be  obviated  b:^  the  statement  of  a  fact  which 
raises  only  a  prima  facie  presumption  of  the 
fact  relied  upon. 

(Ed.  Note.— For  cases  In  point,  sea  Cent  Dig. 
vai  88,  Pleading,  i  11.] 


2.  GBBniTORs'    Suit  — PiaADiHO— PETrnoK— 
£2xisTENcs  or  Judgment. 

An  action  authorized  by  CSv.  Code  Prac.  { 
439,  to  subject  property  to  the  Batisfaction  or 
a  jadgment  after  return  of  execution  nulla  bo- 
na, cannot  be  maintained,  unless  it  affirmative* 
ly  appears  from  the  petition  tbat  plaintiff  has 
a  judgment  as  well  as  an  execution,  and  a  pe- 
tition alleging  that  be  has  an  execution  raises 
merely  a  presumption  of  fact  that  he  has  a  judg^ 
ment,  and  is  insufficient 

[EM.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Creditors'  Suit.  §§  160,  161.] 

3.  Sams. 

The  action  authorized  by  Civ,  Code  Prac 
(  439,  to  subject  property  to  the  satisfaction  of 
a  judgment  after  return  of  execution  nulla  bo- 
na, is  a  summary  proceeding,  and  the  petition 
must  allege  every  fact  essential  to  the  judgment 
creditor's  right  to  maintain  it 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Creditors'  Suit  I  1S4.] 

Appeal  from  Circuit  Court,  Hardin  County. 

"Not  to  be  officially  reported." 

Action  by  C.  A.  Morrison  and  others 
against  W.  D.  Fletcher  and  others.  Ftom  a 
judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

Jas.  Montgomery,  for  appellants. 

CLAT,  O.  Appellants  O.  A.  Morrison  and 
Lucy  A.  Morrison  instituted  this  action  pur- 
suant to  section  430  of  the  Civil  Code  of 
Practice  against  W.  D.  Fletcher  and  Walter 
W.  Fletcher,  iqKm  a  return  of  "no.  property 
found,"  asking  that  certain  conveyances  of 
real  property,  alleged  to  be  fraudulent,  be 
set  aside,  that  appellee  W.  D.  Fletcher  be 
required  to  disclose  all  of  his  property,  and 
that  the  same  be  subjected  to  the  satisfac- 
tion of  appellants'  claim.  The  petition  is  as 
follows:  "The  plaintiffs,  C.  A.  Morrison  and 
Lucy  A.  Morrison,  state  that  the  defendant, 
W.  D.  Fletcher,  resided  and  has  for  a  year 
or  more  last  past  resided  in  Meade  county, 
and  that  they  had  an  execution.  No.  1018T, 
issued  In  their  favor  from  the  clerk's  office 
of  this  court  against  him  for  $8.00  per 
month  for  40  months,  with  Interest  on  $8.00 
from  the  IStb  day  of  June,  1901,  and  for 
$8.00  each  month  thereafter  to  March  15th. 
1905,  until  paid,  and  $0.25  costs  dated  23rd 
June,  1905,  and  made  returnable  26th  of 
August  1906,  which  execution  was  placed  in 
the  hands  of  the  sheriff  of  Meade  county,  to 
which  county  and  sheriff  it  was  directed. 
They  say  tbat  said  sheriff  of  Meade  county 
returned  the  same  with  this  endorsement 
made  thereon:  'No  property  found  to  make 
this  execution  or  any  part  thereof.  This 
July  20th,  1905.  W.  A.  Baskett,  a  M.  O.  by 
W.  H.  Hays,  D.  S.  M.  C  They  say  that 
said  W.  D.  Sletcber  and  bis  codefendant. 
W.  W.  Fletcher,  conspired  together  to  de- 
fraud these  plaintiffs  out  of  their  said  claim 
still  unpaid  and  due,  and  the  former  made 
to  the  latter  a  deed  to  a  house  and  lot  be- 
longing to  him  in  Muldraugh,  In  Meade 
county,  the  description  of  which  is  not 
known,  as  they  learn  and  allege,  and  this 
tor  the  sole  purpose,  as  known  at  the  time 
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to  satd  W.  W.  Fletcber,  to  defeat  the  col- 
lection of  tbia  claim  and  to  defraud  these 
plalntlfTs  out  of  the  same.  They  say  that 
the  said  W.  W.  Fletcher  has  no  money  to 
pay  for  same,  and  paid  none  therefor.  They 
say  that  they  engaged  In  and  made  other 
fraudulent  transactions  and  conveyances  by 
said  W.  D.  to  said  W.  W.  Fletcher,  who  Is 
his  father,  *  •  *  and  they  ask  that  this  and 
all  other  such  fraudulent  transactions  be  set 
aside  and  the  property  be  subjected  to  the 
payment  of  their  said  demand.  They  say 
that  the  said  W.  D.  Fletcher  has  money, 
choses  In  action,  and  equitable  and  legal  In- 
terest and  other  property,  which  they  pray 
be  shall  be  compelled  to  disclose  herein,  and 
that  same  be  subjected  to  the  satisfaction  of 
their  claim  above  set  out,  and  that  they 
have  all  other  relief  they  may  appear  to  be 
entitled  to  herein.  They  file  and  make  a 
copy  of  said  'execution'  a  part  hereof,  mark- 
ed 'O.  A.  &  li.  A.  M.' "  Appellees  demurred 
to  the  petition.  The  demurrer  was  sustain- 
ed, and,  appellants  declining  to  plead  fur- 
ther, the  petition  was  dismissed.  From 
that  order,  this  appeal  is  prosecuted. 

It  will  be  observed  that  appellants  failed 
to  allege  In  their  petition  that  they  had  ob- 
tained or  recovered  a  Judgment  against  ap- 
pellee W.  D.  Fletcher.  Upon  this  ground 
the  court  sustained  the  demurrer.  The  al- 
legation of  the  i)etition  is  simply  to  the  ef- 
fect that  appellants  had  an  execution,  No. 
1018T,  issued  In  their  favor  against  appel- 
lee W.  D.  Fletcher. 

It  is  contended  that  this  allegation  is  a 
sufficient  compliance  with  section  439  of  the 
Civil  CJode  of  Practice.  That  section  Is  as 
follows:  "After  an  execution  of  fieri  facias, 
directed  to  the  county  in  which  the  Judg- 
ment was  rendered,  or  to  the  county  of  the  de- 
fendant's residence.  Is  returned  by  the  proper 
officer,  either  as  to  tlie  whole  or  part  thereof. 
In  substance,  no  property  found  to  satisfy  the 
same,  the  plaintiff  In  the  execution  may  in- 
stitute an  equitable  action  for  the  discovery 
of  any  money,  chose  in  action,  equitable  or 
legal  Interest,  and  all  other  property  to 
which  the  defendant  is  entitled,  and  for 
subjecting  the  same  to  the  satisfaction  of 
the  judgment;  and  in  such  actions  persons 
Indebted  to  the  defendant  or  holding  money 
or  property  In  wliich  he  has  an  interest,  or 
holding  evidences  or  securities  for  the  same, 
may  be  also  made  defendants."  The  very 
purpose  of  the  action  brought  pursuant  to 
the  above  section  Is  to  subject  the  d^end- 
ants'  proi>erty  to  the  .satisfaction  of  the 
Judgment  No  action  can  be  brought,  there- 
fore, except  upon  a  Judgment  The  mere  al- 
legation that  appellants  bad  an  execution 
issued  frtHU  the  clerk's  office  is  not  sufficient 
to  dispense  with  tbe  necessity  of  the  allega- 
tion that  this  execution  waa  issued  upon  a 
Judgment  which  they  had  recovered  against 
W.  D.  Fletcher.  We  cannot  necessarily  con- 
clude that,  because  an  execution  issued,  a 
Judgment  had  been  obtained.    An  execution 


might  be  fraudulently  Issued.  In  tbe  case 
of  Gregory  v.  HcFarland,  1  Duv.  58,  this 
court  said:  "As  a  general  rule,  the  state- 
ment of  a  fact  constituting  a  cause  of  ac- 
tion or  defense  cannot  be  obviated  by  tbe 
statement  of  a  fact  which  raises  only  a 
prima  facie  presumption  of  the  fact  relied 
upon."  The  allegation  of  the  petition  in 
this  case,  then,  would  raise  merely  a  pre- 
sumption of  the  fact  that  a  Judgment  had 
been  recovered.  This  is  not  all  that  is  nec- 
essary. It  should  affirmatively  appear  that 
the  Judgment  had  been  recovered.  This  ac- 
tion is  a  summary  proceeding.  It  gives  to 
the  Judgment  creditor  tbe  right  of  attach- 
ment without  affidavit  or  bond,  and  a  fur- 
ther right  to  compel  the  defendant  to  dis- 
close his  property.  It  is  all-Important,  then, 
that  tbe  petition  should  allege  every  fact 
necessary  to  show  the  right  of  a  Judgment 
creditor  to  institute  this  kind  of  an  action. 
He  should  not  be  permitted  to  bring  an  ac- 
tion to  eatorce  satisfaction  of  a  judgment 
when  bis  petition  fails  to  disclose  that  such 
a  Judgment  has  first  been  obtained. 

For   the   reasons   given,   the  Judgment   is 
affirmed. 


McCAULEY'S  GUARDIAN  v.  DALE. 

(Court  of  Appeals  of   Kentacky.     March  11» 
190a) 

1.  Wills— Comstbuction—Natube  or  Estatt 
Created. 

The  law  favors  the  vesting  of  estates,  and, 
in  case  of  doubt,  it  favors  a  fee  rather  than  • 
less  estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  SS  1461,  1462.] 

2.  Same. 

An  estate  given  In  fee  will  not  be  defeated 
by  a  subsequent  provision  limitinfc  it  to  a  smal- 
ler estate  unless  the  language  or  intention  of 
the  testator  requires  it. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  |(  1340-1350.] 

8.  Same. 

When  a  testator  died,  his  children  were  of 
tender  years,  and  the  controlling  purpose  of  his 
will,  as  shown  throughout,  was  to  keep  his  en- 
tire ei^tate  together,  subject  to  a  dower  right  in 
bis  wife,  for  their  maintenance  and  education 
until  each  was  capable  of  managing  for  himself. 
He  provided  for  the  use  of  his  personal  prop- 
erty in  support  of  his  wife  and  children,  and  for 
the  investment  of  the  surplus  for  their  benefit. 
He  also  authorized  the  sale  thereof,  if  necessary, 
but  directed  that  no  land  should  be  sold,  and 
provided  that  at  the  age  of  21  each  child  sheuld 
receive  $1,000,  or  an  equal  amount  of  securities. 
He  then  provided  as  follows:  "When  the  young- 
est child  shall  have  attained  the  age  of  23  years, 
the  land  outside  of  tbe  dower  shall  be  equally 
divided  between  them  or  sold  as  a  whole  as  thej 
may  agree  upon,  and  then  divided — also  mj  bank 
stock  or  other  stock,  except  one-third  which  my 
wife  may  be  drawing  Interest  on.  When  this 
division  of  the  estate  is  made,  and  the  proceeds 
are  to  be  invested  in  land  or  real  estate,  and 
If  any  of  the  children  die  without  living  isitue, 
or  If  the  issue  should  also  die  before  reaching 
the  age  of  twenty-one  years,  then  the  property  to 
revert  back  to  my  legal  heirs."  Held,  that  he 
meant  a  "dying  without  issue"  before  the  young- 
est became  23  years  of  age,  at  which  time  it 
was  intended  that  the  children  should  take  a  fee 
in  the  estate  then  directed  to  be  distributed. 
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Appeal  from  Olrcnlt  Court,  Woodford 
County. 

'^'ot  to  be  offldally  reported." 

Action  for  constmctlon  of  the  will  of  C.  T. 
Dale.  From  tbe  Judgment,  Floyd  McCanley's 
snardian  ad  litem  appeals.    Affirmed. 

Lewis  A.  NuckolB,  for  appellant  D^  U 
Thornton,  for  appellee. 

CABROLIi,  J.  This  controTeray  InTolvea 
the  constmctlon  of  the  will  of  C.  T.  Dale 
who  died  In  Jnne,  1883.  The  testator  left 
BurrlTing  him  hia  widow  and  three  children 
— Mand,  Felix,  and  Lee  Dale.  The  children 
at  the  time  of  hia  death  were  nnder  the  age 
of  21  years ;  the  youngest  child  being  9  years 
old.    The  will  reads  as  follows: 

"L  I  want  my  wife  Cordie  Dale  appoint- 
ed my  admin  Istratriz  without  bond. 

"2.  As  she  has  a  bouse,  home  and  farm  of 
her  own,  I  want  the  appraisers  who  are  aj^ 
pointed  to  take  an  inventory  of  my  estate  not 
to  take  into  consideration  my  house  and  lot 
and  ten  acres  of  land  at  MortonsTille  in  the 
allotment  of  dower,  but  leave  that  out  for 
the  benefit  of  the  children.  The  remaining 
land  to  be  valued,  and  one-third  of  it  cut  off 
as  a  dower  right  daring  my  wife's  natural 
life,  and  then  to  be  equally  divided  between 
my  legal  heirs.  But  the  bank  stock,  or  build- 
ing association,  is  to  be  left  invested  and  re- 
invested if  necessary,  but  the  Interest  accru< 
ing  therefrom  can  be  used  for  the  support 
of  my  wife  and  children,  providing  there  is 
not  sn£9cient  means  from  the  rent  or  culti- 
vation of  the  land  or  other  sources.  The 
money  received  from  my  life  insurance  poli- 
cies, the  debts  collected,  and  from  stock  sold — 
after  my  wife  and  children  reserve  what 
stock  they  need  for  their  use — she  may  sell 
them  privately  or  publicly  as  she  may  elect. 
I  wants  my  debts  all  paid  first ;  after  that,  if 
any  remaining  surplus  money,  that  is  to  be 
Invested  in  safe  securities  of  some  kind,  and 
the  Interest  accruing  therefrom  can  be  used 
for  the  support  of  my  wife  and  children,  pro- 
viding the  Income  from  other  sources,  rent  or 
cultivation  of  land,  or  interest  from  Inrest- 
menta  Is  not  snfBclent  to  support,  clothe  and 
educate  my  clilldren.  If  at  any  time  there 
is  more  money  than  is  needed  for  their  sup- 
port, it  Is  to  be  Invested  in  safe  securities  for 
the  benefit  of  the  children.  If  by  accident 
from  bad  investment  or  otherwise  there  is 
not  enon^  money  to  pay  the  school  bills, 
dotliiiig  and  education,  and  support  of  the 
dilldren,  my  administratrix  may  upon  con- 
sultation with  the  county  Judge,  if  in  his  be- 
lief it  la  better  to  sell  five  hundred  or  one 
thousand  dollars'  worth  of  securities,  he  may 
enter  an  order  on  his  book  allowing  a  sale 
and  transfer  of  tbe  same  by  my  administra- 
trix,— tmt  no  land  to  be  sold.  As  each  one  of 
tbe  diildreD — Maud,  Fiellx  or  Lee,  become 
twenty-one  years  of  age,  I  want  my  adminis- 
tratrix to  pay  to  eadi  the  sum  of  $1,000.00, 
or  transfer  secnrltlea  to  that  amount  When 
the  youngest  cbild  shall  have  attained  the  age 


of  23  years,  then  the  land  outside  of  the  dower 
shall  be  equally  divided  between  them  or  sold 
as  a  whole  as  they  may  agree  upon,  and  tlien 
divided. — also  my  bank  stock  or  other  stodc, 
except  one-third  which  my  wife  may  be  draw- 
ing Interest  on.  When  this  division  of  tbe 
estate  is  made,  and.  the  proceeds  are  to  be 
invested  in  land  or  real  estate,  and  if  any  of 
the  children  die  without  living  issue,  or  If 
the  issue  should  also  die  before  reaching  the 
age  of  twenty-one  years,  then  the  property 
to  revert  back  to  my  legal  heirs.  I  want  the 
appraisers  in  making  their  Inventory  about 
the  house  not  to  take  any  Invoitory  of  the 
house-keeping  articles,  as  we  have  furnished 
it  Jointly.  At  her  death  tbe  effects  are  to  be 
equally  divided  between  my  step-daughter, 
Mary  Carpenter  and  my  three  children.  If 
living,  or  what  are  living.  My  library  of 
medical  books  and  surgical  instruments  are 
to  be  sent  to  my  brother  Dr.  W.  B.  Dale  for 
sale  or  dlsposal,~-and  if  he  wants  any,  he  can 
take  what  may  be  of  service  to  him,  and  the 
rest  sold  and  tbe  proceeds  divided  with  the 
children." 

The  widow  renounced  the  provisions  of  the 
win,  and  when  the  youngest  child  became  23 
years  of  age,  in  January,  1907,  this  suit  was 
brought  for  a  con8tructi<Hi  of  the  will. 
Mand  Dale  married  O.  O.  McCauley,  and 
their  Infant  son,  Floyd  McCauley,  was  made 
ft  defendant  The  three  children  of  the  tes- 
tator, Felix  and  Lee  Dale  and  Mrs.  Maud 
Dale  McCauley,  Joined  in  requesting  that  tbe 
will  be  BO  construed  as  to  Invest  them  with 
the  fee  in  the  estate.  The  Iiifant,  Floyd  Mc- 
Cauley, by  his  guardian  ad  litem,  resisted 
this  construction,  contending  that  the  diU- 
dren  were  not  entitled  to  be  adjudged  a  fee 
In  the  estate  directed  by  the  will  to  be  dis- 
tributed when  the  youngest  child  became  23 
years  of  age;  but  that  the  proceeds  of  the 
land  left  by  tbe  testator,  If  sold,  should  be 
invested,  and  control  of  it  retained,  so  that 
"if  any  of  tbe  children  should  die  without 
living  Issue,  or  if  they  should  die  leaving 
issue  and  the  issue  should  die  before  reach- 
ing the  age  of  21  years,  the  property  would 
revert  back  to  the  legal  heirs  of  the  testa- 
tor." In  otber  words,  the  theory  of  the 
children  is  that  the  testator  intended  that 
bis  estate  should  be  preserved  Intact  until 
the  youngest  child  arrived  at  the  age  of  23, 
at  which  time  it  was  to  be  divided  between 
them  or  sold  as  a  whole  and  the  proceeds 
divided,  each  of  the  children  at  that  time 
coming  Into  the  possession  of  the  absolute  tl- . 
tie  to  one-third  of  the  estate.  The  grand- 
child's contention  Is  that  although  (he  estate 
was  to  be  divided  when  the  youngest  child 
reached  the  age  of  23  years,  yet  the  children 
were  not  to  take  die  fee,  but  that  the  pro- 
ceeds, if  the  property  was  sold,  were  to  be  in- 
vested in  'land,  and  if  any  of  the  children 
died  without  living  Issue,  or  if  they  died 
leaving  Issue  and  the  issue  should  die  be- 
fore reaching  the  age  of  21  years,  then  tbe 
share  received  by  the  child  so  dying  should 
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revert  to  tbe  legal  beira  of  the  testator.  Un- 
der this  construction,  the  grandchild,  Floyd 
McCauley,  U  he  Barrlved,  might.  In  the  con- 
tingoicy  of  the  death  of  either  of  the  chil- 
dren wlthont  living  Issue,  or  in  the  event 
they  died  with  issue,  and  the  Issue  should 
die  before  reaching  the  age  of  twenty-one^ 
inherit  a  part  of  the  estate  that  would  revert 
to  the  legal  heirs  of  the  testator.  The  lower 
court  adjudged  that  the  three  children  of  the 
testator,  Felix  Dale,  Mrs.  Maud  McCaul^, 
and  Lee  Dale,  were  vested  Jointly  In  equal 
shares  with  a  fee-simple  absolute  title  In  and 
to  the  real  and  personal  estate  owned  by 
the  testator  at  the  time  of  his  death,  sub- 
ject to  the  dower  of  the  widow,  and  entitled 
to  the  full  possession  and  control  thereof, 
with  full  power  to  dispose  of  the  same.  An 
appeal  Is  prosecuted  from  this  judgment  by 
the  guardian  ad  litem  of  the  infant 

The  will  was  written  by  the  testator,  and 
is  so  awkwardly  expressed  as  to  leave  great 
doubt  as  to  what  disposition  of  bis  estate  be 
Intended  to  make  when  the  youngest  child 
became  23  years  of  age.  It  is  plain  that  at 
that  period  there  was  to  be  a  final  distribu- 
tion, but  the  question  is,  when  this  distribu- 
tion took  place^  was  each  of  the  children  to 
be  Invested  with  the  absolute  fee  In  the  part 
allotted  to  lilm  or  her,  or  was  the  property 
received  by  each  to  be  invested  in  real  es- 
tate, and  held  subject  to  be  defeated  by  the 
death  of  the  child  without  living  Issue  sur- 
viving, or  by  the  death  of  such  Issue  as  nrlght 
be  left  surviving  before  arriving  at  the  age 
of  21  years?  When  the  testator  died,  his 
children  were  of  tender  years,  and  the  con- 
trolling purpose  in  his  mind  was  that  bis 
estate  should  be  kept  together  for  their  sup- 
port, maintenance,  and  education  until  they 
had  reached  an  age  when  each  of  them 
would  be  qualified  to  manage  and  control  for 
himself  his  ovm  share  of  the  estate.  This 
purpose  runs  all  through  the  will,  finding  ex- 
pression In  various  forms.  With  this  object 
in  view,  the  testator  directed  that  the  estate 
should  not  be  distributed  or  divided  until 
the  youngest  child  reached  the  age  of  23 
years.  At  this  period  the  estate  was  to  be 
divided.  Following  the  direction  as  to  the 
division  of  the  estate  when  the  youngest 
child  should  arrive  at  the  age  of  23  there  are 
expressions  tending  to  support  the  contention 
of  appellant  that  the  estate  then  distributed 
was  to  be  again  reinvested  and  held  sub- 
ject to  the  contingency  heretofore  mentioned. 
But  we  do  not  believe  the  testator  had  it  in 
his  mind  to  Incumber  the  estate  with  condi- 
tions after  the  youngest  child  became  23,  or 
to  deny  to  his  children  the  right  to  then  come 
into  the  possession  of  an  absolute  title  to  the 
part  each  one  of  them  should  receive.  He 
had  carefully  and  wisely-  provided  for  the 
preservation  of  the  estate,  and  the  care  and 
nurture  of  his  children  during  their  minority; 
and  we  are  not  disposed  to  give  to  the  in- 
definite and  unsatisfactory  language,  follow- 
ing the  clause  distributing  his  estate,  such  a 


construction  aa  would  deny  to  his  children 
the  full  use  and  enjoyment  of  their  respec- 
tive interests.  We  confess  that  the  conclu- 
sion we  have  reached  is  not  free  from  doubt, 
but  our  interpretation  is  strengthened  by  the 
uniform  ruling  of  tills  court  that  "a  dying 
without  issue"  riefers  to  some  period  fixed  in 
the  will,  rather  tlian  to  a  death  at  any  time 
without  issue.  The  law  favors  the  vesting  of 
estates.  In  cases  of  doubt,  it  favors  a  fee 
rather  than  a  less  estate.  And  an  estate 
once  given  in  fee  wUl  not  be  defeated  by  a 
subsequent  provision  in  the  same  instru- 
ment limiting  it  to  a  smaller  estate,  unless 
the  language  of  the  Instrument  or  the  inten- 
tion of  the  testator  requires  it  Lee  v. 
Moore's  Ex'r,  93  S.  W.  911,  29  Ky.  Law  fi^. 
495;  Moore's  Adm'r  v.  Sleet,  113  Ky.  eOO, 
68  S.  W.  642;  WUson  v.  Bryan,  90  Ky.  48^ 
14  S.  W.  583;  Baxter  v,  Isaacs,  71  S.  W. 
907,  24  Ky.  Law  Rep.  1618;  McAdams  v 
Norton's  Assignee,  78  S.  W.  880,  25  Ky.  Law 
Rep.  1719.  In  our  opinion,  the  testator  meant 
a  "dying  without  issue"  before  the  youngest 
child  became  23 — In  other  words,  a  dying 
without  Issue  before  the  period  fixed  for  the 
distribution  of  the  estate  and  the  period  at 
which  it  should  vest  absolutely  In  the  per- 
sons to  whom  It  was  given.  If  they  were 
then  living.  If  any  of  them  had  died  before 
the  period  of  distribution,  then  his  Interest 
or  share  in  the  estate  would  have  reverted 
to  the  legal  heirs  of  the  testator — In  other 
words,  to  the  survivors.  Kephart  v.  HIeatt, 
78  S.  W.  425,  25  Ky.  Law  Rep.  1003;  Don- 
can  ▼.  Kennedy,  9  Bush,  SSO;  Harvey  ▼. 
Bell,  118  Ky.  512,  81  S.  W.  671. 

Wherefore  the  judgment  of  the  lower  court 
is  afi^rmed. 


FOLEY'S  TRUSTEE  et  al.  v.  FOLEY  et  al. 

(Court  of  Appeals  of   Kentucky.     March   11, 
1908.) 

1.  FBAUDin.xnT  ConvxTANcxs  —  PsErEBENon 

TO  CbBDITOBS— MOBTOAQE  AS  SeOURITT. 

A  debtor  owed  defendant  bank  $800,  secur- 
ed by  a  surety  and  collateral  consisting  of  ac- 
counts, etc.  Subsequently  he  l>orrowed  $400 
more,  giving  a  mortgage  on  property  worth  $600 
and  a  mortgage  on  his  wife's  property.  The  col- 
lateral securing  the  first  loan  was  returned  to 
him,  and  $300  was  subsequently  collected  there- 
from. Held,  that  the  mortgage  on  defendant's 
property  did  not  constitute  a  fraudulent  prefer- 
ence, for  no  intention  to  prefer  can  be  presumed 
from  an  act  which  in  fact  constitutes  no  pref- 
erence. 

2.  Mabshaliro  Assets  ard  Secttsitibb — En- 

FOBCEMXNT— PABTIES. 

Where  an  indebtedness  to  a  defendant  bank 
was  secured  by  mortgages  on  property  of  the 
debtor  and  that  of  his  wife,  and  a  prior  indebt> 
edness  was  secured  by  the  signature  of  a  surety, 
whether  defendant  should  be  required  to  resort 
to  the  other  Becurity  before  resorting  to  defend- 
ant's property  cannot  t>e  determined  in  an  action 
to  set  aside  the  mortgage  on  tlie  debtor's  prop- 
erty, where  the  wife  and  surety  were  not  made 
parties  to  such  action. 

Appeal    from    Circuit    Court,    LlvingstO(i 
County. 
"Not  to  be  officially  reported." 
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Action  by  J.  D.  Foley's  trnstee  in  bank- 
rnptcy  and  otbera  against  J.  D.  Foley  and 
others  to  set  aside  a  mortgage  as  a  prefer- 
ence to  a  certain  creditor.  From  a  Judgment 
for  defendants,  plalntlfTs  appeal.     Affirmed. 

C.  0.  Grasaham,  W.  A.  Berry,  h.  D.  Threl- 
keld,  and  Eaton  ft  Boyd,  for  appellants.  C 
H.  Wilson,  for  appellees. 

CIjAT,  G.  mie  firm  of  Foley  ft  Williams, 
in  1905  and  prior  thereto,  did  a  general  mer- 
cfaandlse  and  grocery  business  in  the  village 
of  Lola,  and  as  occasion  required  obtained 
varions  loans  from  the  Citizens'  Bank  of 
Carrsvllle.  In  1905  the  appellee  J.  D.  Foley, 
one  of  the  aforesaid  firm,  succeeded  to  the 
rights  and  liabilities  of  the  firm  of  Foley  ft 
Williams.  At  this  time  the  firm  owed  the 
Citizens'  Bank  of  Carrsyille  $800,  represenfed 
by  a  note  of  appellee,  upon  which  W.  F. 
Paris  was  surety.  There  was  also  deposited 
with  said  bank  as  collateral  security  notes 
and  accounts  of  the  value  of  about  $1,000. 
The  above  note  was  renewed  two  or  three 
times.  On  July  19,  1906,  J.  D.  Foley  was  in- 
indebted  to  the  Carrsvllle  Bank  in  the  sum 
of  $800,  and  to  the  Livingston  County  Bank 
in  the  sum  of  $400.  .  One  Mr.  Trimble  was 
surety  on  the  note  to  the  latter  bank,  and 
was  indemnified  by  a  mortgage  upon  certain 
property  belonging  to  appellee,  and  also  an- 
other tract  belonging  to  appellee's  wife.  On 
Jnly  19,  1906,  appellee  obtained  from  the 
Citizens'  Bank  of  Carrsvllle  an  additional 
loan  of  $400,  and  executed  to  said  bank  a 
mortgage  upon  the  same  property  theretofore 
mortgaged  to  Trimble,  and  took  the  $400  ad- 
ditional, and  paid  off  his  note  to  the  Livings- 
ton County  Bank.  At  the  same  time  the 
Carrsvllle  Bank  released  and  turned  over  to 
appellee  the  collateral  security  In  the  shape 
of  notes  and  accounts  which  had  been  reduc- 
ed to  about  $800.  On  August  20,  1906,  Cov- 
ington Brothers  &  Co.,  a  corporation  to 
which  appellee  was  indebted,  instituted  this 
action  to  set  aside  the  mortgage  of  July  19, 
1906,  executed  by  appellee  to  the  Citizens' 
Bank  of  Carrsvllle,  on  the  ground  that  said 
mortgage  was  made  in  contemplation  of  in- 
solvency, and  with  a  design  to  prefer  the  Citi- 
zens' Bank  of  Carrsvllle  to  the  exclusion  of  his 
other  creditors,  indndlng  the  plaintiff.  A  few 
monttis  later  appellee  J.  D.  Foley  was  ad- 
judged an  involnntary  bankropt,  and  the  ac- 
tion was  thereafter  prosecuted  in  the  name 
of  his  trustee  in  bankruptcy.  The  chancel- 
lor below  decided  in  favor  of  appellee,  and 
dismissed  appellants'  petition,  of  which  they 
now  complain. 

The  uncontradicted  proof  In  this  case  shows 
that  the  property  of  J.  D.  Foley  covered  by 
the  mortgage  of  July  10,  1906,  was  worth 
about  $600.  At  that  time  be  obtained  $400 
in  cash,  and  applied  It  to  the  release  of  a 
mortgage  theretofore  existing  upon  the  same 
property.  Under  no  circumstances,  then, 
could  a  preference  arise  except  to  the  extent 
of  the  difference  In  the  amount  of  money 


furnished  simnltaneoudy  with  the  execution 
of  the  mortgage  and  the  value  of  the  mort- 
gaged property.  This  difference  is  only  $200. 
The  Citizens'  Bank  of  Carrsvllle  then  took 
security  to  the  amount  of  $200  additional  to 
secure  its  $800  debt,  and  released  notes  and  . 
accounts  whose  face  value  was  about  $800. 
The  record  in  this  case  shows  that,  after 
these  notes  and  accounts  were  turned  over 
to  J.  D.  Foley,  about  $300  worth  of  them 
were  collected.  It  is  true  that  Foley's  attor- 
ns swore  the  notes  and  accounts  could  not 
be  collected  by  law;  but  in  the  same  con- 
nection be  testified  that,  in  hie  opinion,  they 
were  worth  about  50  cents  on  the  dollar.  Up- 
on this  basis  the  remaining  $500  of  notes  and 
accounts  would  be  worth  $250.  Adding  this 
amount  to  the  $300  already  collected  would 
give  the  sum  of  $550.  Thus  it  will  be  seen 
that  the  Citizens'  Bank  of  Carrsvllle  took  se- 
curity of  the  value  of  $200,  and  released  secu- 
rity of  the  value  of  $550.  Even  if  we  grant 
the  contention  of  counsel  for  appellants  that 
the  remaining  notes  and  accounts  were  prac- 
tically worthless,  yet  $300  worth  of  the  notes 
and  accounts  were  actually  collected.  Un- 
der this  state  of  case  the  Citizens'  Bank  of 
Carrsvllle  released  security  worth  $300,  and 
took  in  lieu  thereof  security  worth  $200.  The 
effect,  then,  oif  the  transaction  was  not  to 
exclude  the  other  creditors  either  in  whole  or 
in  part ;  the  transaction  was  really  beneficial 
to  the  other  creditors.  Under  such  circum- 
stances the  mortgage  did  not  constitute  a 
fraudulent  preference. 

The  law  is  well  settled  that  where  a  mort- 
gagee releases  his  mortgage  and  accepts  from 
the  debtor,  who  is  insolvent,  a  mortgage  up- 
on other  property  to  secure  not  only  the  debt 
secured  by  the  released  mortgage,  but  also 
an  additional  amount  advanced  to  the  debtor 
simultaneously  with  the  execution  of  the  new 
mortgage,  the  latter  mortgage  does  not  oper- 
ate as  an  assignment  under  the  statute  forbid- 
ding preferences  by  insolvent  debtors,  although 
it  was  executed  in  part  to  secure  a  pre-exist- 
ing debt ;  there  being  no  intention  to  prefer, 
and  In  fact  no  preference,  the  creditor  get- 
ting no  greater  security  than  he  had  before. 
Meier  v.  Flinsbach,  etc.,  95  Ky.  139,  24  S.  W. 
235.  There  is  no  reason  why  the  same  rule 
should  not  apply  to  securities  other  Ihan 
that  of  a  mortage.  The  collateral  security 
consisting  of  notes  and  accounts  was  not 
available  to  the  creditors  at  the  time  of  the 
execution  of  the  mortgage  on  Jnly  19,  1906; 
nor  was  the  real  estate  embraced  in  said 
mortgage  except  to  the  extent  of  about  $200. 
No  intention  to  prefer  can  be  presumed  from 
an  act  which,  in  fact,  constituted  no  prefer- 
ence. Appellee's  other  creditors  were  placed 
in  a  better  position  by  the  execution  of  the 
mortgage  in  question.  The  effect  of  the  mort- 
gage was  to  make  available  for  the  other 
creditors  assets  which,  at  the  lowest  calcula- 
tion, were  worth  $300.  This  was  $100  more 
than  the  assets  placed  beyond  their  reach  by 
the  execution  of  the  mortgage. 
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Bnt  It  la  Inalsted  by  counsel  for  appellants 
that  they  are  entitled  to  have  the  mortgaged 
property  subjected  to  the  payment  of  appel- 
lee's unsecured  creditors,  on  the  ground  that 
the  Citizens'  Bank  of  Carrsyille  should  be  re- 
quired first  to  exhaust  the  property  or  funds 
whereon  It  alone  has  a  claim  before  resorting 
to  the  other  property  on  which  it  and  others 
hold  claims.  This  contention  is  based  upon 
the  fact  that  the  note  executed  to  the  Clti- 
sens'  Bank  of  CarrsTiUe  was  secured,  not 
only  by  a  mortgage  on  appellee's  property, 
but  by  a  mortgage  on  his  wife's  pr(^>erty, 
and  by  the  suretyship  of  W.  F.  Paris.  This 
action,  however,  was  not  brought  for  the 
purpose  indicated,  and,  all  the  parties  neces- 
sary to  the  determination  of  the  question  not 
belns  before  the  court,  we  cannot  pass  upon 
It  in  this  case. 

For  the  reasons  given,  the  Judgment  la  af- 
firmed. 


MORGAN  et  al.  v.  COMBS  et  al. 

<Conrt  of  Appeals  of  Kentucky.     March  6, 
1908.) 

1.  DRDS  —  ViXIDITT  —  FBAUD  —  EVIDENCB— 
DKLA.T  IN  RKCOBDINO. 

Though  mere  delay  in  recording  a  deed  Is 
not  ordinarily  evidence  of  fraud,  if  a  motive  for 
the  detay  is  shown,  as  where  a  deed  is  forged 
or  obtained  by  fraud,  delay  may  well  excite  sus- 
picion. 

2.  SaMB— SUTFICIBNCT   OW  EVIDBKCK. 

Evidence  held  to  show  that  a  deed  was  pro- 
-cnred  by  fraud. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Deeds,  }  646.] 
Z.  BETOBMATIOR  of  iNBTBimENTS— Sttti-icikr- 

or  OF  Evidence. 

Evidence  held  to  entitle  plaintiffs  to  a 
reformation  of  a  deed  as  to  the  land  convered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Reformation  of  Instruments,   U  157- 
103.] 
4.  toiciTATion  OF  Acnona— Fbaud  as  Gbocnd 

FOB  Relief— DiBCOVBBT  of  Fbaud— Rbfob- 

MATIOR   OF  DlZD. 

The  statute  of  limitations  does  not  bar  refor- 
mation of  a  deed  for  fraud  or  mistake,  where 
the  action  is  brouKbt  within  ten  years  from  its 
execution,  and  within  five  years  from  discovery 
«f  the  fraud  or  mistake,  and  the  discovery  could 
not  have  been  sooner  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
•vol  88,  UmitatioB  of  Actions,  H  480-493.]    ■ 

Appeal  from  Circuit  Court,  Periy  County. 

"Not  to  be  officially  reported." 

Action  by  Cliarles  Morgan  and  otbera 
against  W.  3.  Combs  and  others.  From  a 
Judgment  for  defendants,  plaintifra  appeal. 
Reversed  and  remanded,  with  directions. 

Bailey  P.  Wootton,  Jease  Morgan,  and 
Greene  &  Van  Winkle,  for  appellants. 

SETTLE,  J.  This  action  waa  brought  In 
the  court  below  by  the  appellant,  Charles  Mor- 
gan, bis  mother,  Sarah  Morgan,  his  sister, 
Kate  Wooten,  and  her  husband,  E.  C  Woot- 
«n,  againat  W.  J.  Combs,  bis  wife,  Nancy 
Oombs,  their  daughter,  Polly  Ann  Ward,  and 
ber  husband,  T.  8.  Ward,  to  reform  or  set 
aaida  a  deed  trom  Charles  Morgan  and  Ua 


mother,  Sarah  Morgan,  and  her  former  hus- 
band, John  Sexton,  made  to  Nancy  Combs, 
September  20,  18U9,  purporting  to  convey  ber 
2.81  acrea  of  land  situated  In  the  town  of 
Hazard.  It  waa  in  substance  alleged  In  the 
petition  that  the  land  was  sold  and  to  be  con- 
veyed to  appellee  W.  J.  Combs,  instead  of  b\» 
wife,  Nancy  Combs ;  that  only  one  acre  of  the 
land  was  sold  Combs,  and  that  the  deed  does 
not  describe  or  convey  the  land  appellants 
sold  him,  but  purports  to  convey  and  does 
convey  an  entirely  different  and  much  larger 
parcel,  which  he  had  not  bought  aud  appel- 
lants had  not  agreed  to  convey  him ;  further- 
more, that  W.  J.  Combs  brought  to  appellants 
the  deed  at  night  and  persuaded  them  to  sig^ 
it  by  falsely  and  fraudulently  representing 
that  It  conformed  to  the  contract  of  sale; 
thirt  they  had  full  confidence  in  W.  3.  Combs, 
who  la  the  brother  of  Sarah  Morgan,  and  an 
uncle  of  Charles  Morgan;  and  that,  relying 
upon  his  representations  as  to  what  it  con- 
tained, they  signed  the  deed  without  knowing 
Its  contents  or  having  an  opportunity  to  read 
it.  It  waa  also  alleged  In  the  petition  that 
the  consideration  for  the  conveyance  appel- 
lant had  contracted  to  make  waa  a  horse, 
which  appellee  W.  J.  Combs  delivered  to  ap- 
pellant Charles  Morgan  and  fraudulently  rep- 
resented to  be  worth  $100,  when  it  was  worth 
only  $50,  and  that  an  acre  of  the  land  waa 
worth  not  less  than  $100.  The  answers  of  ap- 
pellees traversed  the  petition  and  pleaded  the 
five-year  statute  of  limitations,  and  the  an- 
swers were  controverted  by  reply  which  com- 
pleted the  issues.  Upon  submission  of  the 
case  the  circuit  court  rendered  Judgment  dia- 
missing  appellants'  action  at  their  coat,  and 
of  that  Judgment  they  complain. 

The  land  in  controversy,  with  an  addition- 
al quantity,  was  formerly  owned  by  the  ap- 
pellant Sarah  Morgan,  then  Sarah  Sexton, 
who,  In  conjunction  with  her  husband,  John 
Sexton,  April  8,  1899,  about  five  months  be- 
fore the  execution  of  the  deed  to  Combs,  by 
proper  deed  conveyed  the  whole  of  her  land 
in  Hazard  to  appellants  Charles  Morgan  and 
Kate  Wooten,  children  by  her  first  husband. 
The  deed  waa  at  once  put  to  record.  A  year 
or  two  later  Sarah  Sexton  obtained  a  divorce 
from  John  Sexton  and  resumed  the  name  of 
Sarah  Morgan,  which  she  haa  alnce  borne. 
Kate  Wooten  died  intestate,  after  the  Inatitu- 
tion  of  the  action  againat  Combs  and  othera, 
leaving  an  Infant  child  and  heir  at  law,  who, 
by  her  father,  E.  O.  Wooten,  aa  next  friend, 
was  made  a  party  plalntlfC  to  the  action,  and 
the  cause  revived  as  to  her.  Kate  Wooten, 
though  a  Joint  owner  of  the  land  in  contro- 
versy, did  not  unite  with  her  mother  and 
brother  In  the  deed  to  Nancy  Gombsi.  Conse- 
quently she  waa  never  divested  of  title  to  her 
undivided  half  of  the  land,  and  at  her  death 
it  descended  to  her  Infant  child  and  heir  at 
law,  subject  to  the  husband's  right  to  one- 
third  of  such  half  for  life.  The  deed  from  ap- 
pellants Charles  and  Sarah  Morgan,  purport- 
ing to  convey  Nancy  Combs  the  land  In  con- 
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trorersy,  was  never  pnt  to  record  until  the 
day  sammonB  in  tbls  action  was  executed  up- 
on her  and  her  husband,  W.  J.  Combe,  and 
on  the  same  day  the  latter  also  caused  to  be 
recorded  a  deed  from  himself  and  wife,  pur- 
porting to  convey  the  same  land  to  their 
daughter.  Folly  Ann  Ward;  the  recited  con- 
sideration being  |100  and  the  love  and  aflect- 
tlon  of  the  grantors  for  the  grantee.  The 
deed  bore  a  date  which  seemed  to  Indicate 
that  it  had  been  executed  two  years  before 
It  was  lodged  in  the  clerk's  office  for  record. 

The  weight  of  the  evidence  strongly  con- 
duces to  prove  the  charge  of  fraud  made  by 
tbe  petition.  It  manifests  the  fact  that  ap- 
pellants Charles  and  Sarah  Morgan  sold  and 
agreed  to  convey  W.  J.  Combs  only  one  acre 
of  land.  It  seems  apparent  that  they  both 
signed  the  deed ;  but  they  testified  that  they 
did  not  acknowledge  it,  and  appellees'  testl- 
nx>ny  Is  not  conclusive  of  their  having  done 
so.  Johnson,  the  county  clerk  before  whom 
the  deed  purports  to  have  been  acknowledged, 
testified  that  he  believed  It  was  acknowl- 
edged by  the  grantors  before  him ;  but  he  did 
not  positively  say  that  such  was  the  case. 
He  also  thought  the  entry  on  the  back  of  the 
deed  as  to  the  acknowledgment  was  In  his 
handwriting,  but  was  not  positive  that  this 
was  true.  He  was,  however,  emphatic  in  the 
statement  that  his  name  appearing  to  the  in- 
dorsement as  to  the  acknowledgment  was  not 
written  by  him.  Appellants  Charles  and  Sa- 
rah Morgan  both  testified  that  Johnson  never 
came  to  them  with  the  deed;  that  It  was 
brought  to  them  by  W.  J.  Combs,  and  at  his 
request  they  signed  it,  without  reading  It  or 
hearing  it  read ;  that  they  thought  they  con- 
veyed W.  J.  Combs  one  acre  of  ground,  and 
that  they  never  acknowledged  the  deed.  W. 
J.  Combs  did  not  claim  to  have  been  present 
when  the  deed  was  signed,  or  that  he  saw  It 
acknowledged,  but  only  testified  that  Johnson 
went  to  appellants  with  the  deed  and  return- 
ed to  him  with  their  names  signed  to  It. 

The  original  deed  Is  before  us,  and  appel- 
lee W.  J.  Combs  admitted  that  It  was  written 
by  him.  He  also  admitted  that  he  signed  the 
name  of  Johnson,  the  clerk,  to  the  Indorsement 
on  tbe  deed  showing  that  it  was  acknowledged 
by  tbe  grantors,  bat  did  not  claim  that  be  was 
authorized  by  Johnson  to  do  so,  and.  Indeed, 
made  no  explanation  of  his  conduct  In  thus 
signing  the  name  of  that  officer.  Although 
W.  J.  Combs  did  not  so  state,  we  are  satis- 
fled,  from  Its  striking  slmilari^  to  the  band- 
writing  in  the  body  of  the  deed,  that  he  also 
wrote  the  Indorsement  in  question  appearing 
above  tbe  name  of  the  clerk.  It  is  further 
evident  from  the  appearance  of  the  deed  that 
the  date,  September  29,  1S99,  la  the  Indorse- 
ment above  the  clerk's  name  and  the  name  of 
Naocy  Combe,  appearing  In  the  body  of  tbe 
deed  as  grantee,  were  both  written  by  W.  J. 
Combs  with  different  Ink,  and  perhaps  a 
dlfferoit  pen,  to  the  ink  and  pen  used  In  writ- 
ing tlie  remainder  of  the  body  of  tbe  deed 
and  all  other  parts  thereof.   If  cwrect  in  this 

10SS.W.— 18 


conclusion,  the  inference  would  not  be  un- 
warranted that  the  name  of  tbe  grantee  and 
the  date  of  the  supposed  acknowledgment 
of  the  deed  were  Inserted  by  Combs  after 
appellants  Charles  and  Sarah  Morgan  sign- 
ed the  deed,  and  without  their  knowledge 
or  assent  Moreover,  the  long  delay  in  put- 
ting the  deed  to  record  Is  not  without  sig- 
nificance. Ordinarily  mere  delay  in  putting 
a  deed  to  record  la  not  of  Itself  a  suspicious 
circumstance;  but  If  a  motive  for  tbe  delay 
Is  shown,  as  where  a  deed  Is  forged  or  ob- 
tained by  fraud,  and  Its  suppression  temporari- 
ly or  for  a  number  of  years  would  give  time 
for  tbe  death  or  removal  of  the  witnesses 
from  whom  exposure  might  be  feared,  or  per- 
adventure  allow  the  statute  of  limitations 
to  bar  an  action  for  relief  against  the  fraud 
perpetrated,  in  such  case  tbe  delay  might 
well  excite  suspicion. 

In  this  case  it  appears  in  evidence  that 
shortly  before  the  Institution  of  tbe  action 
appellants  Charles  and  Sarah  Morgan  dis- 
covered that  appellees  the  Combs  had  Inclos- 
ed and  were  claiming  more  land  than  they 
had  sold  them,  and  for  the  first  time  learned 
that  Nancy  Combs  claimed  to  be  tbe  grantee 
in  the  deed  they  had  made.  Appellants  then 
tried  to  see  the  deed  they  had  made,  as  they 
supposed,  to  appellee  W.  J.  Combs,  but  could 
not  find  It  of  record  or  obtain  an  inspection 
of  it  in  the  hands  of  the  latter,  although  re- 
peated efforts  were  made  by  them  to  do  so. 
These  facts  furnish  some  basis  for  the  In- 
ference that  the  deed  In  question  was  pur- 
posely withheld  from  record  to  conceal  the 
fraud  Its  perusal  would  expose,  and.  If  so, 
and  the  insistent  demands  of  appellants  to  see 
It  made  the  further  concealment  of  it  impos- 
sible, what  was  more  probable  than  that 
W.  J.  Combs,  who  had  fraudulently  procured 
the  deed,  should  have  Joined  with  his  wife 
to  convey  It  to  their  daughter,  In  the  hope 
that  by  placing  the  title  In  one  who  had  had 
no  part  In  procuring  it  from  appellants 
Charles  and  Sarah  Morgan,  she  might  be 
treated  as  an  Innocent  purchaser.  In  point  of 
fact,  as  already  stated,  neither  the. alleged 
deed  from  appellants  Charles  and  Sarah 
Morgan  to  Nancy  Combs,  nor  the  deed  from 
the  latter  and  W.  J.  Combb  to  their  daugh- 
ter, was  put  to  record  until  summons  in  tbls 
action  was  served  upon  these  persons  several- 
ly, and  not  until  they  were  recorded  did 
appellants  get  an  opportunity  to  see  them. 
But  the  recording  of  them  could  not  longer 
be  delayed,  because  the  petition,  after  alleg- 
ing the  failure  of  appellees  to  record  the  first- 
named  deed,  demanded  its  production  in  court 
and  an  opportunity  to  appellants  to  Inspect 
it.  Longer  concealment  of  the  deeds  was 
therefore  Impossible. 

The  appellants  Charles  and  Sarah  Morgan 
are  not  specifically  contradicted  by  appel- 
lees' testimony,  and  their  version  of  the  trans- 
action with  W.  J.  Combs  and  the  manner 
in  which  they  were  induced  to  sign  the  deed 
written  by  him  is  corroborated  by  all  the  dr- 
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comstances  upon  which  we  have  commented. 
The  relatione  between  appellants  and  W.  J> 
Oombs  were  dose  and  confldentiaL  We  think 
It  reasonably  apparent  from  the  evidence  that 
appellants  relied  upon  Combs'  statements 
that  the  deed  be  presented  lot  their  signa- 
tures conformed  to  the  contract  of  sale;  that 
is,  that  it  conveyed  him,  and  not  his  wife, 
one  acre  of  ground  for  the  horse  he  delivered 
Charles  Morgan,  and  that  this  acre  of  ground 
wafi  located  on  the  "other  side  of  a  drain  and 
the  street  from  where  the  property  in  cob- 
troversy  is  situated,"  and  that,  relying  upon 
these  representations,  they  signed  the  deed, 
without  reading  it  or  hearing  it  read,  which 
prevented  them  from  discovering  the  errors 
and  misstatements  It  contained.  The  fact 
Is  admitted  that  the  deed  in  question  em- 
braces 2.81  acres  of  land,  and  we  think  it 
fairly  well  established  by  the  evidence  that 
it  does  not  at  all  convey  the  land  sold  by 
appellants,  but  does  convey  a  dUTerent  parcel 
that  was  never  sold.  We  are  also  satisfied 
from  the  evidence  that  no  sale  of  land  was 
made  by  appellants  to  Nancy  Combs,  and 
that  her  name  was  Inserted  In  the  deed  by 
W.  J.  Combs  probably  after  they  signed  the 
deed,  and  certainly  without  their  knowledge 
or  consent.  Our  conclusion  is,  therefore,  that 
the  deed  was  procured  by  and  through  the 
fraud  of  appellee  W.  J.  Combs,  and  that  It 
should  be  reformed  so  as  to  convey  only  one 
acre  of  ground  on  the  other  side  of  the  drain 
and  street  from  where  the  g^round  in  contro- 
versy is  situated. 

If  wrong  In  the  conclusion  that  the  deed 
was  procured  by  fraud,  we  would  neverthe- 
less think  It  right  to  correct  the  deed ;  for  it 
is  manifest  from  the  evidence  that  It  con- 
veys other  land  and  more  than  double  the 
quantity  sold  by  appellants  Charles  and  Sarah 
Morgan  to  W.  J.  Combs.  So,  treating  the 
transaction  as  a  mistake,  appellants  would 
still  be  entitled  to  a  reformation  of  the  deed. 
Harrison  v.  Talbot,  2  Dana,  258;  Toung  v. 
Craig,  2  Bibb,  270;  Shelby  v.  Smith's  Heirs, 
2  A.  K.  Marsh.  513;  Hall  v.  Ely,  76  8.  W. 
848,  26  Ky.  Law  Rep.  954.  As  there  seems 
to  be  more  than  enough  land  left  of  the 
entire  boundary  conveyed  by  Sarah  Morgan 
to  her  son,  Cbailes  Morgan,  and  daughter, 
Mrs.  Wooten,  to  save  the  infant  child  of  the 
latter  from  loss  by  reason  of  the  sale  of  an 
acre  by  Charles  and  Sarah  Morgan  to  W.  J. 
Combs,  the  Judgment  that  will  be  entered  on 
the  return  of  the  case  to  the  court  below 
should  direct  that  the  Infant's  share  in  the 
acre  conveyed  Combs  should  be  given  her 
out  of  the  lands  remaining. 

We  also  think  it  apparent  from  the  evi- 
dence that  when  Mrs.  Ward  received  the  deed 
from  her  parents  which  attempted  to  convey 
her  the  land  in  controversy,  and  when  her 
husband  began  to  erect  improvements  on  the 
land,  they  were  both  charged  with  knowledge 
of  the  fraud  in  the  deed  purporting  to  convey 
the  land  to  Mrs.  Combs,  and,  If  so,  they  were 
not  innocent  purchasen;   but,  aa  the  build- 


ings the  Wards  placed  on  the  land  in  contro- 
versy can  be  removed,  it  would  be  but  fair 
for  the  Judgment  of  the  lower  court  to  per- 
mit them  to  remove  the  buildings  from  the 
land,  and  that  they  be  given  say  three 
months'  time  in  which  to  remove  them. 

The  statute  of  limitations  does  not,  as  con- 
tended by  appellees,  bar  appellants'  right  to 
the  relief  demanded.  The  discovery  of  the 
fraud  or  mistake  In  the  procurement  of  tbe 
deed  was  made  within  ten  years  of  the  date 
of  Its  execution,  and  the  action  brought  wltb- 
In  the  ten  years,  and  within  five  years'  time 
of  the  discovery  of  the  fraud  or  mistake,  and 
tbe  evidence  shows  the  discovery  could  not 
have  been  sooner  made. 

For  the  reasons  indicated,  the  Judgment  la 
reversed,  and  cause  remanded,  with  directions 
to  set  It  aside  and  enter  judgment  In  conform- 
ity with  the  opinion. 


ONEY  V.  WHITT. 

(Court  of  Appeals  of  Kentucky.     March   10. 
1908.) 

Appeal— Revdbw— Questions  of  Fact. 

Where  a  consideration  of  the  record  leaves 
the  appellate  court  in  doubt  as  to  which  jjarty 
should  recover  on  conflicting  evidence,  the  jodc- 
ment  will  be  affirmed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dif. 
vol.  3,  Appeal  and  Error,  SS  3983-3989.] 

Appeal  from  Circuit  Court,  Morgan  County. 
"Not  to  be  officially  reported." 
Action  by  Oliver  Whitt  against  W.  P.  Oney. 
From  a  Judgment  for  plalntUT,  defendant  ap- 
peals.    Affirmed. 

McGulre  &  McGulre,  for  appellant  Jouett, 
Byrd  &  Jouett,  for  appellee. 

NUNN,  J.  On  the  9th  day  of  November, 
1899,  appellant  filed  his  petition  against  ap- 
pellee in  the  Morgan  circuit  court  The  ac- 
tion was  In  ejectment,  and  in  the  petition 
the  boundary  of  the  William  M.  Cook  patent 
was  described.  Appellee  did  not  claim  any 
land  contained  within  that  boundary,  and  ap- 
pellant was  permitted  to  recover.  After- 
wards a  writ  of  possession  was  awarded  ap- 
X)e]Iant  in  that  action,  and,  under  his  advice 
and  direction^  the  sheriff,  accompanied  by  a 
surveyor,  placed  appellant  in  possession  of 
the  boundary  of  land  as  surveyed  by  that 
surveyor,  which  included  a  small  residence 
Of  appellee  and  about  three  acres  of  land. 
Appellee  instituted  this  action  against  appel- 
lant, alleging  that  he  caused  the  sheriff  and 
surveyor  to  extend  the  boundary  of  the  Cook 
patent  beyond  its  true  lines  and  comers,  and 
ejected  him  from  his  house  and  the  three 
acres  of  land  referred  to.  He  alleged  that 
this  land  and  house  wwe  included  within  hla 
boundary  of  200  acres,  which  adjoined  the 
Cook  patent.  Appellant  answered,  denying 
tbe  averments  of  the  petition^  and  the  lower 
court  roidered  a  Judgment.  In  behalf  of  ap- 
pellee. 

The  question  to  be  determined  is  one  of 
fact    One  party  claimed  that  a  certain  cor- 
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ner  in  tbe  Cook  patent,  called  for  as  "three 
lynns,"  was  at  a  certain  point,  and  the  other 
party  claimed  that  It  stood  at  a  different 
point  The  lynns  were  standing  and  marked 
at  each  of  tbe  places,  and  each  party  Intro- 
duced witnesses  whose  testimony  conduced 
to  show  that  tbe  lynns  claimed  by  bim  were 
the  tme  comer.  In  onr  opinion  a  slight  pre- 
ponderance of  tb«  oral  evidence  conduced  to 
show  that  appellee's  claim,  as  to  the  tme  cor- 
ner, was  correct  There  were  several  surveys 
made  of  tbe  land,  but  only  one  plat  appears 
in  the  record,  and  that  only  gives  the  bound- 
ary of  tbe  Cook  patent  and  does  not  show 
wliat  connection  it  has  with  appellee's  sur- 
vey, nor  the  place  of  tbe  alleged  clash,  nor 
on  Vrhlcb  side  or  end  of  tbe  Cook  patent  ap- 
pellee's land  adjoins  It  Tbe  substance  of 
tbe  evidence  was  that  if  the  lynn  comer  was 
where  api>ellee  claimed  it  to  be^  appellant's 
line  (tbe  Cook  patent)  did  not  Include  tbe 
bouse  and  land  In  dispute ;  but  if  where  ap- 
pellant claimed  It  to  be.  It  did  Include  them. 

After  carefully  considering  the  whole  rec- 
ord, we  are  left  in  doubt  as  to  which  party 
should  recover.  Therefore  we  will  not  re- 
verse the  chancellor's  Judgment. 

For  these  reasons,  tbe  Jndgment  of  tbe 
lower  court  Is  affirmed. 


STOKES  et  al.  v.  WATERS'  BX'R. 

(Conrt   of  Appeals  of  Kentucky.     March   10, 
1906.) 

1.  Evinxncs — Pbtstivptions. 

Where  a  party  to  a  transaction  Is  dead, 
no  inference  sbonld  l>e  drawn  from  his  conduct 
therein  unfavorable  to  him  without  proof. 

2.  lufiTATiON  OF  Actions — Computation  of 

PEKIOD  —  AOCBUAI,    OF    RlOHT  ,0F    ACTTION — 
RsnCBUBSElCENT  OF  MONET  PAIO. 

One  who  voluntarily  takes  out  a  policy  on 
the  life  of  his  infant  niece,  payable  to  himself, 
and  pays  all  premiums,  intending  to  reimburse 
himself  out  of  tbe  proceeds  of  the  policy,  can- 
not enforce  bis  claim  for  reimbursement  until 
her  death ;  and  hence  the  statutes  of  limitation 
do  not  begin  to  run  against  such  claim  until 
then. 

[E!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  LimiUUon  of  Actions,  U  217,  2ia] 

Appeal  from  Circuit  Court  Hart  County. 

"Not  to  be  officially  reported." 

Action  by  tbe  executor  of  Butler  H.  Waters 

against  Henry  O.   Stokes,   Sr.,  and   others. 

From   a  Judgment   for  plaintiff,  defendants 

appeaL    Affirmed. 

McCandless  &  Larlmore,  for  appellants.  3. 
8.  Lay,  for  appellee. 

HOBSON,  J.  Before  tbe  year  1889  Bntler 
B.  Waters,  who  was  a  well  to  do  farmer  of 
Bart  county,  tiXAs.  to  bis  house  as  members 
of  bis  family  bis  wife's  sister,  Mrs.  Wade, 
and  her  three  children,  two  girls  and  a  boy. 
One  of  the  girls  died  soon,  but  tbe  other  re- 
mained there  for  some  time.  Sarah  Wade, 
tbe  sorvivlng  girl,  went  to  Texas  about  the 
year  1873,  and  there  married  Henry  G. 
Stokes.    Butler  H.  Waters  died  bn  June,  1890. 


Mrs.  Stokes  died  In  the  year  1906.  While 
she  was  living  at  Waters'  house  as  a  member 
of  bis  family,  be  bad  an  insurance  policy  is- 
sued on  her  life  in  the  som  of  $5,000  pay- 
able at  her  death  to  him.  He  paid  all  tbe 
premiums  while  he  lived,  and  bis  executor 
paid  those  falling  due  after  bis  death.  In 
the  policy  be  described  her  as  his  niece  and 
a  member  of  bis  family,  although  she  was 
in  fact  tbe  niece  of  his  wife.  After  her 
death  in  1906  this  litigation  ensued  between 
her  family  and  bis  family  as  to  the  proceeds 
of  the  Insurance  policy.  Tbe  insurance  com- 
pany paid  the  money  into  the  court  Tbe 
circuit  conrt  adjudged  to  Waters'  estate  out 
of  tbe  money  paid  into  conrt  tbe  amount  of 
the  premiums  which  he  had  paid  on  tbe  pol- 
icy, with  Interest  from  tbe  date  of  each  pay- 
ment; and  from  this  Judgment  her  represen- 
tatives have  appealed. 

It  is  evident  from  the  proof  that  Waters 
took  out  the  policy  in  good  faith,  regarding 
his  wife's  niece  as  bis  niece,  and  looking  on 
ber  as  a  member  of  bis  family.  His  wife 
was  delicate  at  the  time,  and  Mrs.  Wade  as- 
sisted in  the  housekeeping.  He  was  a  wealthy 
man  for  bis  section  of  the  country.  He  no 
doubt  intended  tbe  insurance  as  a  safe  in- 
vestment for  bis  means  supposing  that  he 
would  get  back  what  be  put  into  the  policy. 
He  perhaps  kept  it  up  after  ber  marriage 
with  the  view  of  giving  ber  people  tbe  bene- 
fit of  It  after  he  was  paid  back  what  be  was 
out  Tbe  proof  in  tbe  record  was  very 
meager  on  this  subject;  but  as  he  is  dead 
and  cannot  speak  for  himself,  no  inference 
should  be  drawn  from  bis  conduct  unfavor- 
able to  bim  without  proof. 

It  is  earnestly  insisted  that  limitation  bars 
a  recovery  of  all  premiums  paid  more  than 
five  years  before  tbe  bringing  of  tbe  action; 
but  limitation  never  runs  until  a  cause  of 
action  accrues.  Waters  had  never  a  cause 
of  action  against  his  niece  for  the  sums  paid 
upon  this  policy.  He  took  out  tbe  policy 
when  she  was  an  infant  It  was  bis  own 
doing,  a  voluntary  act  on  bis  part.  Tbe  i>oI- 
icy  was  payable  to  him.  He  simply  kept 
alive  an  insurance  which  was  payable  to 
himself.  Miss  Wade  before  ber  marriage 
was  in  no  wise  responsible  to  him  for  wliat 
he  paid  on  the  policy,  and  after  ber  marriage 
she  was  no  more  responsible.  The  only  thing 
that  he  could  look  to  to  get  bia  money  back 
was  tbe  insurance.  He  took  out  tbe  policy 
when  tbe  girl  was  a  member  of  bis  family 
and  a  cb&rge  upon  him.  He  seems  to  have 
treated  her  more  like  a  father  than  an  uncle, 
and,  when  she  left  his  home  and  married,  he 
continued  to  keep  up  the  policy  as  he  bad  be- 
fore. Neither  she  nor  her  estate  is  out  any- 
thing for  tbe  insurance.  He  took  out  tbe 
insurance  and  carried  it  for  his  own  bene- 
fit He  could  claim  nothing  until  she  died 
and  he  could  then  only  look  to  tbe  Insurance 
money.  The  statute  of  limitation  has  no  ap- 
plication to  such  a  case. 

Judgment  affirmed. 
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PHIU/IPS  et  al.  ▼.  BIG  SANDY  CO. 

(Court  o{  Appeals  of   Kentucky.     March   12, 

190S.) 

DEED^—OonsTBUCTiON— Estate   Okarted. 

A  deed  conveying  certain  described  land 
provided  that,  if  the  grantee  "should  die  without 
children,  this  land  to  eo  to  his  child  he  has  bj 
the  R.  woman.  Should  the  land  be  sold  for  any 
debt  of  grantee,  "then  the  land  goes  to  his 
children,  if  he  has  any,  and  if  he  has  no  children, 
then  to  the  said  child  he  has  by  the  R.  woman." 
Held,  that  the  grantee  took  a  fee  subject  only 
to  be  defeated  oy  the  land  being  subjected  to 
his  debt,  and,  as  the  defeasance  did  not  occur, 
no  interest  vested  in  bis  children  upon  bis  death 
to  that  part  of  the  land  which  he  had  previously 
conveyed. 

(Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  {  356.] 

Appeal  from  Circuit  Court,  Pike  County. 

"Not  to  be  officially  reported." 

Action  by  Jobn  E.  Phillips  and  others 
against  tlie  Big  Sandy  Company.  From  a 
judgment  for  defendant,  plaintiffs  appeal. 
Affirmed. 

P.  B.  Stratton  and  C.  M.  Whltt,  for  appel- 
lants. J.  F.  Butler  and  J.  J.  More,  for  ap- 
pellee; 

HOBSON,  T,  Appellants  are  the  children 
of  Frank  Phillips.  They  Insist  that  Frank 
Phillips  took  only  a  life  estate  in  the  land 
conveyed  to  him  by  Jesse  Phillips  and  wife 
under  the  following  deed:  "This  deed  be- 
tween Jesse  Phillips  and  Vide  Phillips  of 
the  first  part  and  Frank  Phillips  of  the  sec- 
ond part,  wltnesseth:  That  the  said  party 
of  the  first  part  in  consideration  of  the  love 
and  affection  that  I  have  for  my  said  grand- 
son, the  receipt  of  which  is  hereby  acknowl- 
edged, do  hereby,  sell,  grant  and  convey  to 
the  party  of  the  second  part,  his  heirs  and 
assigns  the  following  described  viz:  A  cer- 
tain tract  of  land  on  Johns  Creek.  [Here  fol- 
lows description.]  This  deed  is  to  Frank 
Phillips,  if  be  should  die  without  children, 
this  land  shall  go  to  his  child  he  has  by  the 
Rowe  woman.  Sliould  the  land  be  sold  for 
any  debt  of  Frank  Phillips  then  the  land 
goes  to  his  children.  If  he  has  any,  and  if  he 
has  no  children,  then  to  the  said  child  he  has 
by  the  Rowe  woman.  To  have  and  to  hold 
the  same  with  all  the  appurtenances  thereof, 
the  second  party,  his  heirs  and  assigns  for- 
ever, with  covenants  of  general  warranty." 
Jesse  Phillips  and  Frank  Phillips  are  both 
dead.  Frank  Phillips  in  his  lifetime  sold 
and  conveyed  a  certain  interest  In  the  land 
to  those  under  whom  appellee  claims.  The 
deed  rested  the  title  to  the  land  in  Frank 
Phillips,  but  provided  that,  If  he  died  with- 
out children,  the  land  should  go  to  his  child 
by  the  Rowe  woman.  Under  this  clause.  If 
he  (Med  without  children,  his  estate  in  the 
land  would  have  been  defeated.  He  took  un- 
der this  clause  a  defeasible  fee;  and,  as  he 
died  leaving  children,  his  estate  was  not  de- 
feated. The  deed  does  not  provide  that  at 
his  death  the  land  shall  go  to  his  children, 
or.  If  he  has  no  children,  to  his  child  by  the 
Rowe  womaJD.     The  provision  that;  U  the 


land  should  be  sold  for  any  debt  of  bis,  it 
should  then  go  to  his  children,  or.  If  none, 
to  his  child  by  the  Rowe  woman,  was  insert- 
ed to  protect  the  land  from  his  creditors. 
It  was  not  Intended  as  a  limitation  upon 
the  estate  of  Frank  Phillips  himself,  or  to 
prevent  hla  alienating  the  land.  He  took 
under  this  clause  a  fee  which  was  subject  to 
be  defeated  by  the  land  being  subjected  to  a 
debt  of  his.  Bull  v.  Ky.  National  Bank,  90 
Ky.  452,  14  S.  W.  425,  12  L.  R.  A.  87.  If  a 
creditor  had  subjected  the  land,  the  estate 
would  then  have  vested  in  the  children,  but, 
as  no  creditor  subjected  it,  the  estate  of 
Frank  Phillips  was  not  defeated.  We  there- 
fore conclude-  that  as  Frank  Phillips  took 
under  the  deed  a  defeasible  fee,  and  as 'the 
defeasance  did  not  occur,  no  Interest  vested 
in  bis  children  upon  bis  death  to  that  part 
of  the  land  which  he  had  previously  conveyed 
away. 
Judgment  affirmed. 


CHESAPEAKE  &  O.  RT.  CO.  y.  CRANK. 

(Court  of  Appeals  of  Kentucky.     March  S. 

1908.) 

1.  Cabbiebs  —  Ejection    of    Passenoebs  — 
Right  of  CoNDrcTOB. 

Ky.  St  1903,  {  806,  provides  that  if  a  pas- 
senger shall,  in  the  hearing  of  others,  and  to 
their  annoyance,  use  or  utter  obscene  or  pro- 
fane language,  or  behave  in  a  boisterous,  riot- 
ous manner,  it  shall  be  the  conductor's  duty 
either  to  put  him  off  or  give  notice  to  some  peace 
officer  at  the  first  stopping  place.  HM  that, 
if  a  passenger,  though  not  helpless  or  so  drunk 
as.  to  be  incapable  of  caring  for  himself,  ia 
boisterous  or  offensive,  or  vomiting  in  the  car, 
to  the  discomfort  of  other  passengers,  the  con- 
ductor has  a  right  to  eject  him,  after  stopping 
the  train,  at  a  place  where,  in  the  exercise  of 
ordinary  care,  it  would  be  reasonably  safe  to 
put  him  off. 

SEd.  Note.— For  cases  in  point,  see  CenL  Dig. 
.  9,  Carriers,  }{  1415,  1443-1445.] 

2.  Sake— Sick  Passenoebs. 

The  statute  would  not  authorize  a  conduc- 
tor to  put  off  a  sick  passenger  vomiting  or  oth- 
erwise doing  things  a  well-behaved  passenger  in 
good  health  would  not  do,  but  only  applies  to 
persons  who  voluntarily,  or  while  under  the  in- 
fluence of  liquor,  act  in  a  boisterous,  indecent, 
and  disgusting  manner,  to  the  annoyance  of  oth- 
er passengers. 

3.  Same — Placing  Pabsbngebs  on  Piatfobic. 

A  conductor  has  no  right  under  such  stat- 
ute to  remove  an  offensive  passenger  from  the 
car  and  require  him  to  stand  on  the  unprotect- 
ed platform  of  a  moving  train,  and  the  company 
is  liable  to  a  passenger  required  to  leave  a 
car  and  take  such  position,  and  injured  whilst 
exercising  ordinary  care. 

4.  Same  —  Action  fob  Injubies  —  Instsuo- 

TIONS. 

In  an  action  by  a  passenger  for  injuries 
caused  by  falling  or  being  thrown  from  the  plat- 
form of  a  car,  where  the  conductor  had  put  him, 
an  instruction  fixing  the  liability  of  defendant, 
regardless  of  whether  or  not  plaintiff  exercised 
ordinary  care  to  prevent  the  accident,  was  preju- 
dicial error. 

5.  Save. 

It  was  error  to  instruct  that.  If  the  Jury 
found  for  plaintiff,  an  injured  passenger,  to  find 
for  him  any  sum  the  jury  believe  he  is  entitled 
to,  not  exceeding  $2,000;  but  in  such  case  the 
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Jaiy  should  have  been  told  that  he  was  entitled 
to  snch  damaxeg  as  would  reasonably  compen- 
sate him  for  the  mental  and  physical  pain  and 
mffering  that  he  endured,  if  any,  by  reason  of 
the  negligent  and  wrongful  acts  of  defendant's 
•gents  and  servants. 
6.  Dax AOKs— Pkbsonai.  iRjxmm  —  Pleading 

— iTnis. 

A  petition  for  personal  injuries  should  spe- 
eifically  allege  the  items  of  damages,  to  war- 
rant an  instmetion  on  these  points,  and  a  gen; 
eral  allegation  as  to  lost  time  and  incurred  doc- 
tors' bills  Is  Insufficient. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  (  410.] 

Appeal  from  Circuit  Coort,  Lawrence 
County. 

"To  be  ofDcially  reported." 

Action  by  Jerry  Crank  against  the  Chesa- 
peake &  Ohio  Railway  Company.  From  a 
judgment  tor  plalntUT,  defendant  appeals. 
ReTersed. 

W.  H.  Wardsworth,  Le  Wright  Browning, 
and  Wortblngton  &  Oocbran,  for  appellant 
G.  W.  Castle  and  A.  J.  Garred,  for  appellee. 

CARROLL,  J.  The  appellee.  Crank,  who 
was  a  passenger  on  one  of  the  appellant's 
trains,  brought  this  action  against  the  com- 
pany to  recover  damages  for  the  wrongful 
acts  of  Its  conductor  In  forcing  blm  from  Us 
seat  in  the  car  that  he  was  occupying,  and 
forcibly  putting  him  out  on  the  platform, 
where  he  lost  his  balance  and  fell  violently 
to  the  ground  while  the  train  was  moving  at 
a  rapid  rate  of  speed.  Injuring  him  quite 
severely.  Upon  a  trial  before  a  jury  he  re- 
covered a  Judgment,  which  we  are  asked  to 
reverse  chiefly  because  of  error  In  the  in- 
structions given  to  the  jury. 

It  is  conceded  that  appellee  was  a  passen- 
ger on  the  train.  His  version  of  the  affair 
that  resulted  in  his  Injuries  is  as  follows: 
"I  got  on  board  the  train,  and  went  In,  and 
all  the  seats  were  taken.  Train  seemed  to  be 
crowded,  and  there  were  no  seats.  I  sat 
down  on  the  arm  of  a  seat  next  to  the  front 
end  of  the  coach.  I  was  sitting  there  with 
my  feet  out  in  tlte  aisle,  and  had  been  there  a 
little  while  when  Mr.  Johnson,  the  conductor,. 
and  two  other  fellows  came  into  the  coach, 
and  be  took  hold  of  me  and  says,  'Come  on,' 
and  I  asked  him  what  was  the  matter  and 
what  he  was  going  to  do  to  me  or  what  he 
was  going  to  put  me  off  for,  and  he  gave  me 
no  answer,  but  took  me  by  the  shoulder  and 
out  on  the  platform,  and  stood  there.  I  ask- 
ed him  what,  he  was  going  to  put  me  off  for, 
and  he  says:  *Tou  stay  out  here.  Don't  go 
back  in  that  coach.'  I  sat  down  on  the  steps 
and  was  sitting  there,  and  the  train  gave  a 
quick  Jerk  and  I  fell  over."  There  was  evi- 
dence that  appellee  was  to  some  extent  under 
the  influence  of  liquor,  and  that  he  was 
vomiting  in  Qie  car.  Whether  his  vomiting 
was  due  to  a  sudden  attack  of  sickness,  or 
to  the  effects  of  whisky  that  he  had  been 
drinking,  we  express  no  opinion.  The  con- 
ductor testifies  that  when  he  first  saw  appel- 
lee he  was  standing  in  the  aisle,  "throwing 


up"  In  a  lady's  lap ;  that  he  took  him  by  (he 
arm,  and  led  him  away  from  the  lady,  and 
offered  him  a  seat,  when  he  said  he  wanted 
to  get  out  on  the  platform,  that  be  was  sick 
and  couldn't  stay  In  the  car,  and  he  left  him 
standing  on  the  platform  in  company  with 
some  other  persona.  He  further  said  that 
he  did  not  forcibly  take  him  out  on  the  plat- 
form, but  led  him  out,  and  that  appellee 
made  no  objection  to  going.  Both  appellee 
and  the  conductor  were  corroborated  In  their 
respective  statements  by  other  eyewitnesses 
to  the  occurrence.  If  appellee,  although  not 
helpless  or  so  drunk  as  to  be  incapable  of 
caring  for  himself,  was  boisterous  or  offen- 
sive, or  vomiting  in  the  car,  to  the  disgust, 
annoyance,  and  discomfort  of  the  other  pas- 
sengers, the  conductor  had  the  right  to  eject 
him  from  the  train,  after  he  had  stopped  it, 
at  a  place  where,  in  the  exercise  of  ordinary 
care.  It  would  be  reasonably  safe  to  put  ap- 
pellant off.  The  conductor  was  authorized  to 
take  this  action  by  section  806  of  the  Ken- 
tucky Statutes  of  1003,  which  provides  In 
part  that:  "If  any  person  while  riding  on 
a  passenger  or  other  train  shall  in  the  hear- 
ing of  persons  or  other  passengers  and  to 
their  annoyance,  use,  or  utter,  obscene  or 
profane  language,  or  behave  In  a  boisterous, 
riotous  manner,  *  *  *  it  shall  be  the 
duty  of  the  conductor  In  charge  of  any  train 
upon  which  there  Is  a  person  who  has  violat- 
ed the  provisions  of  this  section  either  to  put 
such  person  off  the  train  or  give  notice  of 
such  violation  to  some  peace  officer  at  the 
first  stopping  place  where  any  such  officer 
may  be."  We  do  not  wish  to  be  understood 
as  saying  that  this  section  authorizes  the 
ejection  of  an  orderly,  well-behaved  passen- 
ger who  is  sick  on  the  train,  although  his 
sickness  may  cause  him  to  vomit  or  to  oth- 
erwise do  things  that  a  well-behaved,  orderly 
passenger  in  good  health  would  not  be  guilty 
of.  It  only  applies  to  persons  who  volunta- 
rily, or  while  under  the  influence  of  liquor,  act 
or  behave  in  a  boisterous,  disorderly,  riotous, 
indecent,  and  disgusting  manner,  to  the  an- 
noyance of  the  other  i>assengers.  L.  &  N.  R. 
R.  Co.  V.  Logan,  88  Ky.  232,  10  S.  W.  655, 
3  L.  R.  A.  80,  21  Am.  St.  Rep.  332 ;  C.  A  O. 
Ry.  Co.  V.  Saulsberry,  112  Ky.  915,  66  S.  W, 
1051,  56  L.  R.  A.  1051;  Tuttle  v.  0.,  N.  O, 
&  T.  P.  Ry.  Co.,  80  8.  W.  802,  26  Ky.  Law 
Rep.  152.  But  the  conductor  had  no  right  to 
remove  or  eject  appellee  from  the  car,  and 
require  him  to  stand  or  remain  on  the  plat- 
form of  a  moving  train.  The  open  and  un- 
protected platform  of  a  moving  train  is  an 
unsafe  and  dangerous  place  for  passengers 
to  stand  or  sit,  and  for  this  reason  all  well- 
regulated  railroads  forbid  passengers  from 
being  on  the  platform.  If  appellee  was  re- 
quired by  the  conductor  to  leave  the  car  and 
take  a  position  on  the  platform,  the  com- 
pany Is  liable  for  any  injury  sustained  by 
appellee,  whilst  exercising  ordinary  care  for 
his  own  safety,  that  resulted  from  this  wrong- 
ful act  of  the  conductor. 
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Bat  the  case  must  be  reversed  for  the  prej- 
udicial error  of  the  trial  court  In  giving  to 
the  jury  instruction  No.  3,  reading  aa  fol- 
lows: "If  the  Jury  should  believe  from  the 
evidence  that  the  defendant  by  its  agents, 
servants,  or  employes  forced  the  plaintiff, 
Jerry  Crank,  from  a  seat  In  the  car  he  was 
occupying,  and  put  him  on  the  platform  or 
steps,  and  that  be  lost  bis  balance  and  fell 
violently  to  the  ground,  while  the  train  was 
moving  at  a  rapid  rate,  and  that  by  reason 
of  such  fall  he  injured  bis  arm,  shoulder, 
and  one  of  his  feet,  which  Injuries  caused  lilm 
great  siifferlng  and  loss  of  time,  the  law  Is 
for  the  plaintiff,  and  the  'Jury  will  find  for 
the  plaintiff  the  damage  in  any  sum  they  may 
believe  be  la  entitled  to,  not  exceeding  the 
sum  of  $2,000."  This  Instruction  Is  open  to 
the  criticism  that  it  fixes  the  liability  of  the 
company  without  regard  to  whether  or  not 
appellee  exercised  ordinary  care  to  prevent 
falling  or  being  thrown  from  the  platform, 
and  also  In  failing  to  define  correctly  the 
measure  of  damage  to  which  he  was  entitled. 
It  will  be  noticed  that  the  jury  were  in- 
structed, if  they  found  for  plaintiff,  to  assess 
his  damage  in  any  sum  they  might  believe 
he  was  entitfed  to.  They  should  have  been 
told  that,  if  they  found  for  plaintiff,  he  was 
entitled  to  such  damages  as  would  reasonably 
compensate  him  for  the  mental  and  physical 
pain  and  suffering  that  he  endured,  If  any,  by 
reason  of  the  negligent  and  wrongful  acts  of 
appellant's  agents  and  servants.-  The  peti- 
tion does  not  sufficiently  allege  the  impair- 
ment of  appellee's  power  to  earn  money,  or 
show  the  time  lost.  If  any,  or  the  medical  ex- 
penses Incurred  In  effecting  a  cure,  to  war- 
rant an  instruction  on  these  points,  although 
there  is  a  general  allegation  that  he  lost 
time  and  incurred  doctors'  bills.  If  plaintiff 
desired  to  recover  for  time  lost  or  expenses 
incurred  by  reason  of  the  Injury,  he  should 
have  set  out  specifically  these  items  in  his 
petition. 

On  another  trial,  the  court  should  Insert  in 
instruction  No.  3  after  the  words  "on  the  plat- 
form or  steps  and  that"  these  words,  "while 
in  the  exercise  of  ordinary  care  for  his  own 
safety,"  and  if  the  pleadings  remain  as  they 
are,  define  in  it  as  heretofore  Indicated  the 
amount  of  damage  appellee  is  entitled  to  re- 
cover, and  also  instruct  the  jury  that,  if 
appellee,  without  being  forced  or  directed  so 
to  do  by  the  conductor  voluntarily  left  the 
car  and  went  out  on  the  platform  to  stand 
or  sit,  they  should  find  for  the  defendant 

Wherefore  the  Judgment  is  reversed,  with 
directions  for  a  new  trial  consistent  with  this 
opinion. 

ILLINOIS  CENT.  B.  CO.  v.  WALKER. 

(Court  of  Appeals  of  Kentudcy.    March  11, 
1908.) 

CA.BBIEBS  —  Fassknoeb  roB  Flao  Station  — 
Failubb  to  Notify  Conductob, 

A  passenger  holding  a  ticket  to  a  Sag  sta- 
tion boarded  a  train  with  knowledge  that  the 


train  did  not  stop  there  unless  signaled.  The 
conductor  failed  to  collect  her  ticket,  and  he 
had  no  knowledge  of  her  j^resence  on  the  train- 
She  did  not  notify  any  tram  employi  of  her  des- 
tination, but  attempted  to  stop  the  train  by 
giving  a  signal,  but  failed  to  do  so,  and  she 
was  carried  to  the  next  station,  where  she 
alighted  and  walked  back.  Held,  that  she  could 
not  maintain  an  action  for  the  damages  sustain- 
ed resulting  from  her  being  carried  beyond  tbe 
flag  station. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die- 
vol.  9,  Carriers,  SS  1067-1071.] 

Nunn,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Hopkins  County. 

"Not  to  be  offlclaliy  reported." 

Action  by  Mrs.  Ollie  Walker  against  the 
Illinois  Central  Railroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Gordon  &  Gordon  &  Cox,  3.  M.  Dickinson, 
and  Trabue,  Doolan  Se  Cox,  for  appellant. 
Tost  &  Laffoon,  for  appellee. 

LAS9ING,  J.  Appellee  bought  a  ticket 
entitling  her  to  passage  on  appellant's  train 
from  White  Plains,  In  Hopkins  county,  to 
Bakersport,  a  flag  station  about  three  miles 
further  east.  She  was  accompanied  by  two 
small  children.  She  boarded  the  train  at 
White  Plains.  The  conductor  did  not  see  her 
enter  the  car,  as  he  was  in  the  depot  at  the 
time  getting  orders,  and  he  overlooked  her 
when  passing  through  the  train  collecting 
tickets.  There  were  no  other  passengers  for 
Bakersport,  and  the  conductor,  not  knowing 
of  her  presence  on  the  train,  did  not  stop, 
and  appellee  was  carried  on  to  the  next  sta- 
tion, McNary,  about  1%  miles  beyond  her 
destination.  When  the  train  reached  Mc- 
Nary, appellee  left  the  car  accompanied  by 
the  two  children.  Upon  leaving  the  car,  she 
walked  back  to  Bakersport.  Because  of  the 
alleged  negligence  and  failure  of  the  appel- 
lant company  to  discover  her  presence  on 
the  train  In  time  to  stop  and  put  her  off  at 
her  destination,  she  sued  for  damages,  al- 
leging that  by  reason  of  her  having  to  walk 
back  to  Bakersport  she  became  sick,  contract- 
ed a  severe  cold,  and  was  seriously  injured 
in  health  and  body.  The  company  filed  Its 
answer,  joining  issue  on  every  material  al- 
legation, other  than  the  fact  that  she  pur- 
chased her  ticket  and  entered  upon  the  train, 
pleaded  contributory  negligence  on  her  part, 
which  was  denied,  and  upon  trial  before  a 
jury  a  verdict  was  returned  in  favor  of  ap- 
pellee. 

The  evidence  in  the  case  shows  this  state 
of  facts:  Bakersport  is  a  flag  station,  and 
appellee  knew  this.  She  had  traveled  over 
the  road  many  times  t>efore,  lived  In  that 
neighborhood,  and  was  familiar  with  the  fact 
that  trains  only  stopped  at  Bakersport  when 
they  were  flagged.  Immediately  upon  her 
entering  the  car,  she  was  approached  by  a 
friend  of  hers,  who  called  her  attention  to 
the  fact  that  the  train  would  not  stop  at 
Bakersport  without  signal,  and  that,  as  she 
bad  not  given  up  her  ticket  to  the  conductor. 
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it  wciald  not  stop  for  ber.  This  witness  tes- 
tifies that  he  offered  to  take  ber  ticket  to  the 
conductor,  so  that  the  train  would  stop  for 
her.  She  denies  that  this  offer  of  assistance 
was  made  to  her,  but  admits  the  fact  of  the 
conversation  with  ber  friend,  a  gentleman 
by  the  name  of  Llttlepage,  who  was  also  a 
passenger  upon  the  train,  going  to  a  point  be- 
yond Bakersport  The  exact  statement  of 
the  witness  Llttlepage  as  to  what  occnrred 
between  them  Is  as  follows :  "The  conductor 
came  into  the  coach  and  he  passed  her.  She 
was  on  my  right,  like  at  a  window,  and  I 
noticed  he  did  not  take  up  her  ticket,  and  I 
went  up  to  her  and  says,  'The  conductor 
failed  to  get  yonr  ticket,'  and  she  says,  'Yes, 
sir" ;  and  I  says,  'You  had  better  let  me  go 
and  tell  him;  he  will  carry  you  by;'  and 
she  says,  'No;  he  won't;  I  know  how  to 
stop  a  train.  I  will  freeze  to  the  bell  cord.' 
Q.  Yon  asked  her  to  let  you  notify  the  con- 
ductor? A.  I  said,  'Let  me  carry  the  ticket 
to  the  conductor.'  Q.  What  was  her  reply? 
A.  She  says,  'No,  I  know  how  to  stop  the 
train.  I  will  freeze  to  the  bell  cord.'  Q. 
What  did  you  do  then?  A.  I  went  back  to 
my  seat."  Upon  this  point  appellee  testi- 
fies as  follows :  "Mr.  Llttlepage  came  to  me 
and  says,  That  condnctor  won't  stop  at  Bak- 
ersport; he  didn't  get  your  ticket;'  and  I 
says,  'You  pnll  the  bell  cord,  and  have  blm 
stop;'  and  he  says,  'You  pull  It  yourself,' 
and  I  did."  The  conductor  testifies  that  he 
passed  through  the  train,  and,  as  she  had  taken 
a  seat  which  had  been  vacated  by  some  ladles 
who  got  off  at  White  Plains,  he  did  not  recog- 
nize ber  as  a  new  passenger  on  board  of  the 
train.  She  says  that  he  passed  through  the 
car,  bat  she  did  not  notice  him  as  he  did  so, 
but  that  she  had  her  ticket  in  her  hand  ready 
to  surrender  It  if  he  had  called  for  it  As 
the  train  was  passing  Bakersport,  the  wit- 
ness Llttlepage  started  to  pnll  the  bellcord 
for  the  purpose  of  stopping  It,  when  appellee 
seized  the  cord  also,  and  It  was  pulled  by  ber 
with  some  vl^r  at  that  time,  although  she 
failed  to  give  the  proper  signal  for  the  train 
to  stop,  and  she  continued  pulling  at  It  until 
the  train  did  stop  at  McNary.  So  far  as  the 
record  shows,  she  spoke  to  no  one  connected 
with  the  train,  and  no  one  spoke  to  her,  ex- 
cept the  colored  porter.  She  was  assisted  off 
of  the  train  when  it  stopped  by  the  news 
agent  The  conductor  did  not  see  her,  nor 
did  she  seek  advice  or  assistance  or  direction 
from  any  one  connected  with  the  road,  or  of 
the  agent  at  the  station  where  she  got  off. 
The  agent  at  McNary  kept  a  general  store, 
and  his  storeroom  was  used  as  the  ticket  of- 
fice and  depot  He  testifies  that  be  and  his 
wife  were  well  acquainted  with  appellee,  and 
that  they  were  prepared  to  and  would  have 
comfortably  cared  for  her  had  she  chosen  to 
wait  for  the  return  train.  It  was  a  clear 
day,  the  Kth  of  February.  The  ground  had 
been  frozen,  but  was  thawing. 

It  is  insisted  for  appellant:    That  on  this 
■tat*  of  facta  appelles  could  not  recover  at 


all.  That  when  she  boarded  the  train,  she 
knew  that  the  station  to  which  ^e  was  go- 
ing was  a  flag  station,  at  which  the  train 
would  not  stop  unless  it  was  flagged.  She 
knew  that  the  conductor  would  have  no  means 
of  knowing  how  far  she  was  going  unless 
she  notified  him  or  surrendered  to  him  her 
ticket.  She  neither  sought  nor  accepted  the 
advice  or  assistance  tendered  her  in  order  to 
get  It  to  stop,  but  relied  upon  ber  ability,  and, 
according  to  her  own  testimony,  upon  her 
friend's  ability  to  stop  the  train  by  pulling 
the  bell  cord.  Under  this  state  of  facts  she 
cannot  complain  that  the  train  was  not  stop- 
ped for  her  at  Bakersport  When  the  train 
was  stopped  at  the  next  station,  1%  miles 
away,  she  got  off  of  her  own  accord,  with- 
out asking  assistance  from  any  one  or  wait- 
ing for  same,  and  proceeded,  on  her  own  In- 
itiative, to  walk  back  to  Bakersport  That 
bad  she  have  given  the  road  or  Its  employes 
an  opportunity,  they  would  have  provided  for 
her  comfort  at  McNaiy  until  the  next  train, 
and  that  this  would  have  transported  her 
back  to  Bakersport  without  cost  or  Incon- 
venience to  her,  but  that,  having  elected  to 
pursue  a  different  course,  she  must  abide  by 
the  consequences,  and  any  Inconvenience  suf- 
fered because  thereof,  if  there  was  any.  FOr 
appellee  it  Is  insisted  that,  when  she  had  pur- 
chased her  ticket  and  boarded  the  train,  it 
was  the  duty  of  the  officers  in  charge  of  the 
train  to  discover  her  presence  thereon  In  time 
to  have  stopped  the  train  and  permitted  her 
to  alight  safely  therefrom  at  Bakersport  the 
station  of  her  destination. 

A  question  very  similar  to  the  one  here  In 
issue  was  presented  In  the  case  of  Pence  v. 
L.  &  N.  E.  R.  Company,  fH  S.  W.  905,  23  Ky. 
Law  Rep.  laOT.  In  that  case  a  lady  traveling 
with  her  child,  two  years  old,  was  carried 
about  three-fourths  of  a  mile  beyond  her  des- 
tination; she  having  purchased  a  ticket  from 
Carlisle,  in  Nicholas  county,  to  New  Forrest 
In  Bourb<m  county.  The  conductor  failed  to 
discover  her  presence  on  the  train,  and,  of 
course,  did  not  take  up  her  ticket  The  sta- 
tion to  which  she  was  going  was  a  flag  sta- 
tion. Upon  discovering  her  presence  upon 
the  train  the  conductor  offered  to  take  her  on 
to  another  station,  and  send  her  back  later  In 
the  day.  She  declined  the  proffered  assist- 
ance, and  asked  to  be  put  off  where  she  was. 
This  was  done.  Upon  reviewing  the  case 
here,  this  court  said:  "Railroad  companies 
have  the  right  to  make  reasonable  rules  and 
regulations  for  the  conduct  of  their  business, 
and  to  designate  the  stations  where  it  will 
receive  passengers  and  discharge  them  only 
upon  notice ;  and  It  is  the  duty  of  the  holder 
of  the  ticket  to  a  flag  station,  where  the 
trains  stop  only  on  notice  to  the  conductor,  to 
inform  him  of  her  destlnatloB;  and,  if  such 
passenger  fails  to  notify  the  conductor  or 
some  employ^  of  the  company  of  her  destina- 
tion and  should  be  carried,  as  in  this  case, 
seven-eighths  of  a  mile  beyond  the  station 
before  giving  such  notice,  and  the  conductor 
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then  offered  to  carry  her  on  to  the  next  sta- 
Uon,  which  was  only  1%  miles  away,  and 
send  her  back,  and  such  passenger  voluntarily 
alighted  from  the  train,  and  suffered  no  seri- 
ous Inconvenience  therefrom,  we  are  of  the 
opinion  that  no  cause  of  action  Is  made  out" 
In  the  Pence  Case  the  pleading  charged  that 
the  passenger  knew  that  the  staUon  was  a 
flag  station.    In  the  case  at  bar  the  circum- 
stances brought  out  In  the  evidence  left  no 
room  for  doubt  but  that  appellee  knew  that 
Bakersport  was  a  flag  station.    She  had  lived 
In  that  neighborhood  all  her  life,  and  was 
then  living  within  a  mile  of  the  station.    She 
had  traveled  over  the  road  many  times,  and 
was  entirely   familiar  with  the   road,  and, 
besides,  she  admits  In  her  testimony  that  her 
friend,  Llttlepage,  told  her  the  train  would 
not  stop  there,  as  the  conductor  had  not  tak- 
en up  her  ticket,  so  that  up  to  this  point  the 
cases  are  practically  Identical.    In  the  Pence 
Case  th«  conductor,  upon  learning  of  the  pas- 
senger's presence  upon  the  train,  offered  to 
take  her  <m  to  another  station  and  send  her 
back  by  a  later  train,  whereas,  in  the  case  at 
bar,  as  soon  as  the  train  stopped  at  McNary, 
appellee  left  the  train,  and,  according  to  the 
testimony  of  the  agent  at  McNary,  she  must 
have  alighted  on  the  side  opposite  the  plat- 
form, for  he  did  not  discover  her  presence 
there  until  the  train  had  pulled  out,  and  she 
was  walking  down  the  track.    She  received 
no  offer  of  assistance  for  the  reason  that 
she  gave  no  one  In  authority  an  opportunity 
to  offer  her  assistance.    In  the  case  of  R.  1. 
&  A.  I*  Ry.  Co.  V.  Stevens  (Ark.)  105  S.  W. 
1032,  the  appellee  had  purchased  a  ticket 
entitling  her  to  passage  from  El  Dorado,  over 
appellant's  line,  to  Smith's  Crossing,  which 
was  a  flag  staUon.    The  conductor  did  not 
discover  her  presence  on  the  train  until  after 
the  train  had  passed  Smith's  Crossing.    Upon 
learning  that  she  had  a  ticket  for  Smith's 
Crossing,  he  offered  to  make  arrangements  to 
have  her  conveyed  back  to  her  place  of  des- 
tination.   This  she  declined,  and  walked,  a 
distance  of  five  miles.    She  sued  the  company 
for  damages  sustained  in  walking  l)ack,  and 
recovered  a  Judgment,  and,  upon  appeal,  the 
Supreme  Court  of  Arkansas  said:    "Mrs.  Ste- 
vens was  making  a  ride  of  six  miles  to  a 
station  which  she  knew  to  be  a  flag  station, 
and  at  which  she  knew  the  train  would  not 
stop  unless  she  notified  the  conductor.    She 
seated  herself  In  the  rear  of  the  rear  coach, 
and  knew  that  the  coach  was  crowded.    She 
did  not  see  the  conductor,  and  made  no  ef- 
fort to  see  him  until  the  train  reached  Car- 
gile,  after  a  ride  of  five  miles,  and  when  she 
only   had  one  mile  to  go.    She  then  made 
efforts  to  reach  the  conductor,  who  was  busy 
with  a  crowded  train,  and  had  not  reached 
the  rear  coach ;  and  he  was  not  notified  that 
she  desired  to  get  off  at  this  station  untU  it 
was  passed.    As  indicated  in  the  preceding 
authorities  quoted,  ordinarily  passengers  may 
rely  upon  the  conductor  or  some  employe  of 
the  train  ascertaining  her  destination  In  am- 


ple time  to  stop  for  her  when  that  station  Is 
a  flag  station ;   but  when  she  sees,  as  in  this 
case,  that  the  train  is  crowded  and  the  con- 
ductor Is  necessarily  detained  with  his  duties 
elsewhere,  or  where  the  distance  is  so  short 
that  be  could  not  reasonably  be  expected  to 
reach  her  before  arriving  at  her  station,  or 
other  indications  that  the  conductor  or  other 
person  In  charge  of  the  train  would  not  ob- 
tain notice  in  time  to  stop  the  train  at  the  de- 
sired point,  then  the  passenger  cannot  longer 
wait  for  the  agent  of  the  company  to  take  the 
initiative,  but  she  must  give  him  notice  that 
she  desires  to  leave  the  train  at  such  flag 
station  In  time  to  have  It  stop  there,  or  else 
she  cannot  complain  if  she  is  carried  by  it." 
This  last  case  from  which  we  have  Just  quot- 
ed is  even  a  stronger  case  than  the  case  at 
bar,  for  there  the  passenger  made  an  effort 
to  find  the  conductor  and  notify  him  that  she 
desired  to  leave  the  train  at  the  station,  but 
did  not  reach  him  until  the  train  had  passed 
her  station  some  distance;    whereas,  in  the 
case  at  bar,  appellee  was  notlfled  that,  as 
she  had  not  surrendered  her  ticket,  the  train 
would  not  stop  for  her  at  Bakersport,  and, 
with  this  knowledge  thus  imparted  to  her,  she 
made  no  effort  to  have  the  conductor  stop  the 
train,  but  imdertook  to  do  so  herself,  and, 
failing,  she  was  carried  1%   miles  beyond, 
when  the  train  stopped  to  discharge  another 
passenger,  whereupon  she  alighted  without 
giving  those  In  charge  of  the-  train  an  oppor- 
tunity to  assist  her  in  returning  to  ber  des- 
tination. 

We  are  of  (pinion  that  as  ai^llee  knew 
that  the  distance  between  White  Plains  and 
Bakersport  was  but  about  three  miles,  and 
that  it  would  only  take  the  train  from  five  to 
ten  minutes  to  make  this  run,  she  should  have 
notified'  the  conductor  or  other  employes  of 
the  company  upon  entering  the  train  that  she 
desired  to  be  put  off  at  Bakersport     And, 
even  liad  she  not  done  so  before,  she  should 
have  at  least  told'  them  upon  learning  that 
the   conductor  had   failed   to   discover   her 
presence  on  the  train  and  take  up  her  ticket 
Instead  of  doing  so,  she  relied  upon  her  own 
effort  to  stop  the  train  and  was  carried  by 
to  the  next  station,   1%  miles  beyond,   at 
which  point,  without  giving  those  In  charge 
of  the  train  any  opportunity  whatever  to  pro- 
vide for  her  comfort  or  return  to  her  destina- 
tion, she  left  the  train,  and  voluntarily  walk- 
ed back.    We  are  of  opinion  that,  under  this 
state  of  facts,  she  is  not  entitled  to  recover, 
and  the  trial  Judge  should  have  sustained  the 
motion  for  a  peremptory  instruction  at  the 
close  of  all  of  the  testimony. 

For  the  reasons  Indicated,  the  case  is  re- 
versed and  remanded  for  further  proceedings 
consistent  with  this  opinion. 


NUNN,  J.  (dissenting).  The  opinion  of  the 
court  Is  based  upon  an  erroneous  conception  of 
the  evidence  and  the  law  goremiug  the  case. 
The  opinion  in  the  case  of  Pence  v.  L.  &  N. 
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B.  R.  Oa,  64  S.  W.  905,  23  Ky.  Law  Rep. 
1207,  ia  relied  upon  to  defeat  appellee  in  tbis 
case,  and  tbe  court  copies  the  following  from 
the  opinion:  "Railroad  companies  have  the 
right  to  make  reasonable  rules  and  regula- 
tions for  tbe  conduct  of  their  business,  and  to 
designate  tbe  stations  where  It  will  receive 
passengers  and  discharge  them  only  upon  no- 
tice; and  It  is  the  duty  of  the  bolder  of  tbe 
ticket  to  a  flag  station,  where  the  trains  stop 
only  on  notice  to  the  conductor,  to  Inform 
blm  of  her  destination;  and,  If  such  passen- 
ger falls  to  notify  the  conductor  or  some  em- 
ploy6  of  the  company  of  her  destination  and 
should  be  carried,  as  in  this  case,  seven- 
eighths  of  a  mile  beyond  tbe  station  before 
glring  such  notice,  and  the  conductor  then 
offered  to  carry  her  on  to  the  next  station, 
which  was  only  1%  miles  away,  and  send  her 
back,  and  such  passenger  voluntarily  alighted 
from  the  train,  and  suffered  no  serious  in- 
convenience therefrom,  we  are  of  the  oplnl(Hi 
that  no  cause  of  action  is  made  out."  Now, 
let  us  examine  tbe  facts  of  this  case,  and 
ascertain  if  they  are  the  same  as  in  tbe  Pence 
Case.  In  that  case  It  was  charged,  ■  In  the 
company's  answer,  that  appellee  knew  that 
tbe  station  at  which  she  desired  to  leave  the 
train  was  a  flag  station,  and  that  the  train 
woold  not  stop  unless  she  notified  the  con- 
ductor or  some  employs  of  the  company.  In 
tbe  case  at  bar  there  is  no  such  plea  by  ap- 
pellant; but  the  court  says:  "Tbe  circum- 
stances brought  out  in  evidence  left  no  room 
for  doabt  but  that  appellee  knew  that  Bakers- 
port  was  a  flag  station,  •  •  •  and,  besides, 
she  admits  in  her  testimony  that  her  friend, 
Littlepage,  told  her  the  train  would  not  stop 
there,  as  the  conductor  bad  not  taken  up  her 
tidcet."  I  have  been  under  tbe  impression 
that  It  was  tbe  province  of  the  Jury  to  con- 
sider and  pass  upon  all  Issues  of  fact,  and 
this  court's  duty  to  determine  from  the  rec- 
ord whether  the  parties  bad  a  legal  trial. 

The  only  testimony  Introduced  as  to  ap- 
pellee knowing  that  Bakersport  was  a  flag 
station,  and  that  trains  would  not  stop  there 
unless  those  in  charge  bad  notice  that  a  pas- 
senger desired  to  get  on  or  off  at  that  place, 
was  what  appellee  testified.  She  stated  that 
she  had  lived  in  that  vicinity  for  a  long  time, 
and  had  made  frequent  trips  on  the  train 
between  tbe  two  places.  And  appellant's 
coxmsel  asked  her  the  following  questions: 
"Q.  Did  you  know  Bakersport  was  a  flag 
station?  A.  They  sold  tickets  for  that  place. 
Q.  It  was  not  a  regular  stop  unless  it  bad 
passengers?  A.  I  could  not  tell  you  about 
that.  It  always  stopped  when  I  wanted  to 
get  off.  Q.  What  was  it  you  say  Mr.  Little- 
page  said  to  you?  A.  Said  tbe  conductor, 
"Did  not  take  your  ticket';  and  I  says,  'No, 
I  have  still  got  it' — something  to  that  effect 
—and  I  says,  'No;  he  did  not  take  my  tick- 
et,'  and  be  says,  'He  won't  stop  at  Bakers- 
port,' and  I  says,  'You  reckon  not,'  and  he 
says,  'No,'  and  I  says,  'You  pull  the  bell  cord 
and  have  him  to  stop.'"    This  last  answer 


shows  that  she  was  Ignorant  of  the  fact  that 
tbe  train  would  not  stop  without  notice; 
and  this  is  all  tbe  testimony  In  tbe  record 
upon  the  question  of  tbe  rules  of  appellant 
in  only  stopping  in  Bakersport  upon  notice. 
But  the  testimony  does  tend  to  show  that  tbe 
"conductor"  or  some  employ^  of  the  com- 
pany had  notice  of  her  destination  in  time  to 
have  put  her  off  at  Bakersport,  or  within 
a  few  hundred  feet  thereof.  The  newsboy 
on  tbe  train  testified  that,  as  the  train  was 
passing  Bakersport,  he  saw  appellee  pulling 
the  bell  cord,  and  heard  her  complain  of  be- 
ing carried  beyond  the  station,  and  the  porter 
was  present  telling  her  to  quit  It  was  prov- 
en by  Littlepage  that.  Immediately  after  tbe 
whistle  was  sounded  for  Bakersport,  he  pull- 
ed the  bell  cord  once,  and  then  appellee  grab- 
bed it,  and,  as  sbe  testified,  pulled  it  twice 
before  passing  tbe  station.  Thus  it  appears 
there  was  some  evidence  that  an  employ^ 
of  the  company  had  notice  that  it  had  a 
passenger  for  that  station,  even  if  notice  to 
the  porter  was  not  sufficient.  It  does  seem 
that  the  thre^  pulls  of  the  bell  cord  at  tbe 
time  stated  was  some  evidence  that  the  en- 
gineer had  notice  to  stop  the  train  at  that 
station.  The  engineer  did  not  testis.  The 
conductor  testified  that  two  pulls  of  the  bell 
cord  notified  the  engineer  to  stop  at  once 
and  three  to  stop  at  the  next  station.  How- 
ever, notice  to  the  porter  was  sufficient.  He 
was  an  employe  of  the  company,  whose  duty 
was  to  aid  the  conductor.  Tbe  proof  shows 
that  he  took  the  place  of  the  conductor  at 
White  Plains  In  assisting  passengers  off  and 
on  tbe  train.  In  trying  to  prevent  appellee 
from  pulling  tbe  bell  cord,  and,  upon  arriv- 
ing in  McNary,  stopped  the  train. 

The  conductor  testified  as  follows:  "Q. 
Do  you  know  whether  the  train  stopped  at 
McNary  at  the  platform?  A.  Yes,  sir.  We 
stopped  twice.  I  had  a  passenger  for  Mc- 
Nary that  got  on  at  NortonvlIIe,  and  I  told 
the  porter  to  let  him  off.  I  always  when 
I  have  a  passenger  for  a  flag  stop.  I  al- 
ways tell  the  porter  so  he  will  help  me  to 
remember  these  passengers.  Q.  You  say  that 
train  stopped  twice.  What  occasioned  that? 
A.  When  the  man  got  off  the  train,  I  knew  I 
only  had  one  passenger,  and  I  gave  the  sig- 
nal to  start  up  and  the  porter  gave  the  signal 
to  stop.  Q.  How  far  beyond  the  east  end 
of  tbe  platform  did  she  get  off?  A.  I  sup- 
pose 16  or  20  feet  the  other  side  of  the  plat- 
form." This  explains  why  she  did  not  alight 
on  the  platform,  for  there  was  none  at  that 
point  In  the  opinion  It  Is  said:  "She  re- 
ceived no  offer  of  assistance  for  the  rea- 
son that  she  gave  no  one  in  authority  an 
opportunity  to  offer  her  assistance."  I 
cannot  understand  this  statement  in  view 
of  the  facts  of  this  case;  for  it  Is  agreed 
that  the  newsboy  and  porter  knew  of  her 
t>elng  carried  beyond  her  station,  and  tbe 
porter  stopped  tbe  train  for  her  to  get  off; 
and  if  tbe  conductor,  by  that  time,  did  not 
know  of  her  trouble^  the  porter  should  have 
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Informed  btm.  And,  In  addition  to  all  this, 
she  testified  that  It  was  the  conductor  who 
helped  her  off  at  McNary.  Certainly  this 
court  does  not  mean  to  say  that  it  was  her 
duty,  under  the  circumstances,  to  go  through 
the  train,  endangering  her  and  the  children's 
lives,  on  a  hunt  for  the  conductor.  If  she 
had  done  so,  and  it  had  resulted  in  the  death 
of  herself  or  children,  then  the  plea  of  con- 
tributory negligence  would  have  been  made. 
It  would  have  been  claimed  that  she  should 
have  remained  in  her  seat,  and  not  have  tak- 
en the  risk.  But  it  Is  said  that  her  friend, 
Llttlepage,  offered  to  go  to  the  conductor 
and  carry  her  ticket.  This  is  positively  de- 
nied by  her,  and  was  one  of  the  issues  to  be 
tried  by  the  Jury,  and  not  by  this  court. 

The  quotation  from  the  opinion  In  the 
Spence  Case  concludes:  "And  suffered  no 
serious  Inconvenience  therefrom,  we  are  of 
the  opinion  that  no  cause  of  action  Is  made 
out."  The  Inconvenience  of  appellee,  as 
shown  by  the  uncontradicted  testimony,  was 
as  follows:  "Q.  How  did  you  get  back  to 
Bakersport?  A.  I  walked.  Q.  Did  you  have 
any  other  way  to  go?  A.  No,  sir.  Q.  Did 
you  have  any  money?  A.  No,  sir.  Q.  The 
conductor  did  not  offer  to  pass  you  back?  A. 
No,  sir.  Q.  Tell  the  Jury  what  you  had  to 
do  to  get  back?  A.  There  was  mud  through 
the  bottom  where  there  is  a  trestle.  I  do 
not  know  how  long  the  trestle  is,  but  I  know 
It  Is  a  long  one.  Q.  You  did  not  attempt  to 
walk  the  trestie?  A.  No,  sir.  Q.  What  did 
you  do?  A.  Walked  on  the  ground  In  the 
mud.  Q.  Who  was  with  you?  A.  My  little 
niece  and  my  baby  girl.  Q.  How  did  you  get 
across  the  bridge?  A.  We  finally  got  across 
the  bridge,  but  had  right  smart  time  of  it. 
Q.  You  say  It  was  muddy?  A.  Yes,  sir;  and, 
where  we  could  not  wade,  we  walked  the 
plank  fence,  and  held  the  baby,  and  she  cried 
all  the  way,  and  fell  down  and  made  her 
sick.  Q.  I  did  not  understand  what  you 
said  about  the  plank  fence.  A.  I  said  we 
walked  a  plank  fence  across  the  water.  Q. 
You  bad  to  crawl  along  on  the  plank  fence?  A 
Yes,  sir.  Q.  How  did  you  do  that?  A.  Just 
held  to  it,  and  held  best  we  could.  Q.  Did 
you  have  any  baggage?  A.  Yes,  sir;  had  a 
large  basket,  market  basket"  I  confess  I 
do  not  know  how  serious  the  inconvenience 
must  be  to  convince  the  court  that  It  Is  seri- 
ous enough  to  authorize  a  recovery,  but  it 
appears  to  me  that  when  a  lady  passenger 
43  years  of  age,  with  two  small  children  and 
a  market  basket,  Is  compelled,  by  reason  of 
carelessness  and  Inattention  of  those  In  charge 
of  the  train,  to  walk  back  one  mile  or  more 
through  a  muddy,  wooded  bottom,  climbing 
fences,  walking  bridges  and  trestles  to  keep 
out  of  the  water,  that  the  Inconvenience  would 
be  serious  enough  to  at  least  require  the  is- 
sue to  be  submitted  to  the  Jury.  It  will  be 
observed  that  In  the  Pence  Case  the  court 
said,  in  substance,  that  the  following  four 
things  concurring  showed  that  appellee  had 
no  cause  of  action:   First  The  company  had 


a  rule  not  to  stop  at  flag  stations  without 
notice  to  the  conductor  or  other  employ^ 
of  the  company,  and  that  she  knew  of  the 
rule,  and  failed  to  give  such  notice.  Second. 
After  being  carried  by  her  station,  the  con- 
ductor then  offered  to  carry  her  on  to  the 
next  station  and  send  her  back.  Third.  She 
refused  his  offer,  and  voluntarily  alighted 
from  the  train  and  walked  back.  Fourth. 
She  suffered  no  serious  Inconvenience  there- 
from. Neither  in  tiie  Pence  Case  nor  the 
case  at  bar  did  the  court  refer  to  the  care 
required  of  those  in  charge  of  a  train  for  the 
protection  of  passengers,  which  this  court 
has  repeatedly  decided  requires  the  highest 
degree  of  care.  It  appears  from  the  evi- 
dence In  this  case  that  no  care  was  used  by 
those  In  charge  of  the  train  to  discover  ap- 
pellee and  her  place  of  destination,  nor  In 
conveying  her  to  that  point  The  conductor 
testified  as  follows:  "Q.  Was  It  your  duty 
to  find  the  passenger  and  take  the  ticket?  A. 
I  leave  that  for  the  Jury.  Q.  Was  It  not 
your  duty  to  find  the  passenger  and  take  up 
the  ticket?  A.  We  frequently  do  not  find 
them.  Q.  Was  It  not  your  duty  to  do  so? 
A.  Of  course,  It  was  our  duty  to  find  the 
transportation."  It  appears  from  this  testi- 
mony that  he  did  not  have  a  proper  concep- 
tion of  his  duty.  His  only  idea  was  to  pro- 
tect his  employer  by  getting  the  transporta- 
tion from  the  passengers,  overlooking  the  fact 
that  he  had  a  duty  to  perform  for  their  ben- 
efit In  my  opinion  the  case  was  by  the  cir- 
cuit court  pro];>erly  submitted  to  the  Jury. 

For  these  reasons,  I  dissent  from  the  opin- 
ion of  the  court 


MILLER  et  al.  v.  ALIAS  et  a1. 

(Court   of  Appeals  of  Kentucky.     March  13, 
190a) 

APPEAI^FIWDIHGS— COHFLICTINQ       BVIDEHCE 

—Review. 

A  finding  of  the  chancellor  on  confiicting 
evidence  will  not  be  set  aside  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  $|  3970-397&] 

Appeal  from  Circuit  Court  Butler  County. 
"Not  to  be  officially  reported." 
Suit  by  B.  F.  Miller  and  another  against 
Eliza  A.  Alias  and  another  to  reform  a  deed. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   Affirmed. 

W.  A.  Helm  and  G.  V.  Wlllla,  for  appel- 
lants. N.  F.  Howard  and  Drake  &  Brad- 
ley, for  appellees. 

LASSING,  J.  On  May  1,  1906,  appellants 
B.  F.  Miller  and  wife  sold  and  conveyed  by 
deed  a  tract  of  land  containing  some  230 
acres  lying  on  the  headwaters  of  Little  Reedy 
creek  in  Butler  county,  Ky.,  to  E.  A.  Nash, 
for  $1,850.  The  deed  was  prepared  under 
the  direction  of  appellant  and  after  the  lapse 
of  some  time  was  delivered  by  him  to  appel- 
lees. In  the  fall  following  appellant  started 
to  cut  some  timber  from  the  land  which  be 
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bad  conveyed  to  appellees,  whereupon  ap- 
pellees <iiotlfled  him  that  he  must  not  do  so. 
Appellants  therenpon  filed  a  salt  in  the  Bnt- 
ler  circuit  court  against  appellees,  wherein 
they  alleged  that  at  the  time  they  made  the 
sale  of  the  land  In  question  they  reserved 
certain  timber  for  their  own  use,  but  that 
by  mistake  or  oversight  on  the  part  of  the 
draughtsman  or  fraud  on  the  part  of  appel- 
lee the  reservation  of  this  timber  bad  not 
been  put  In  the  deed.  Appellees  denied  that 
any  reservation  had  been  made  of  any  tim- 
ber whatever,  and  upon  the  Issue  thus  joined 
proof  was  taken.  The  testimony  is  conflict- 
ing. That  offered  by  appellants'  witnesses 
tends  strongly  to  support  their  contention, 
whereas,  on  the  other  hand,  appellee  testifies 
most  positively  that  at  the  time  the  trade 
was  being  made  appellants  proposed  that 
they  reserve  certain  timber  trees,  and  she 
therenpon  declined  to  close  the  trade  or  ac- 
cept the  deed  with  any  reservation  what- 
ever; tliat  rather  than  see  the  trade  fall 
through  appellants  executed  to  her  the  deed 
In  question  without  any  reservation  what- 
ever as  to  the  timber.  The  chancellor  decid- 
ed the  case  in  favor  of  appellees,  and  declin- 
ed to  have  the  deed  reformed.  Not  satisfied 
with  this  ruling,  Miller  appeals. 

The  numerical  weight  of  the  testimony  sup- 
ports the  contention  of  appellants  Miller  and 
wife,  but  the  circumstances  surrounding  the 
whole  transaction  lend  much  weight  and 
force  to  the  contention  of  appellees.  The 
deed  was  prepared  under  the  direction  of  ap- 
pellants, and  retained  by  them  for  some  time 
after  It  was  so  prepared.  Now  while  it  was 
In  tbelr  possession  they  certainly  had  an  op- 
portunity to,  and  doubtless  did,  acquaint 
themselves  fully  with  the  terms  and  provi- 
Blona  thereof,  for  B.  P.  Miller  alleges  that 
before  It  was  delivered  be  discovered  that 
the  reservation  had  been  left  out  Upon 
making  this  discovery  he  could  have  had  the 
deed  corrected,  had  he  desired  to  do  so,  while 
It  was  still  in  his  possession;  but  he  seeks 
to  avoid  the  effect  of  his  failure  to  do  so  by 
stating  In  his  testimony  that  he  called  the 
attention  of  appellee  to  the  fact  tliat  the 
timber  had  not  been  reserved  in  the  deed, 
and  that  appellee  thereupon  assured  him 
that  it  was  all  right,  and  that  he  could  cut 
the  timber  just  the  same,  and  that,  relying 
upon  this  promise  and  statement  on  the  part 
of  appellee,  he  delivered  the  deed.  The  deed 
was  not  delivered  for  something  like  two 
months  after  the  trade  had  been  made.  Ap- 
pellee says  that  at  the  time  the  trade  was 
made  there  was  some  talk  of  reserving  the 
timber,  but  that  she  thereupon  declined  to 
close  the  trade,  imless  the  conveyance  was  ab- 
solute, and  without  any  reservation  whatso- 
ever. It  la  more  than  likely  that  between  the 
time  the  trade  was  made  and  the  deed  de- 
livered the  transaction  was  discussed  more 
or  less  by  the  neighbors  and  associates  of 
the  contracting  parties.  Some  of  the  friends 
of  appellant  who  heard  it  so  discussed  have 


testified  in  this  case  that  they  heard  appellee 
state  that  some  timber  was  reserved  In  the 
trade,  while  still  others  testified  that  all  of 
the  timber  was  reserved,  according  to  state- 
ments which  they  beard  appellee  make.  It 
is  more  than  likely  that  these  witnesses 
heard  appellee  state  what  Miller  wanted  to 
reserve  rather  than  what  was  In  fact  re- 
served, for  at  the  time  the  deed  was  being 
prepared  there  were  present  appellants  Miller 
and  wife,  appellees  Nash  and  husband,  and 
Fisher,  the  surveyor,  who  testifies  that  the 
deed  was  read  over  by  him  to  MlUer,  and  that 
it  was  written  by  him  under  the  direction  of 
both  appellants  and  api>ellee8,  and  that  when 
It  was  read  over  to  appellants  it  was  satis- 
factory to  them.  This  Is  a  strong  circum- 
stance In  favor  of  appellees,  and  tends  to 
support  their  statement  that  the  purchaser 
declined  to  accept  the  deed  with  any  reserva- 
tion whatever. 

The  chancellor  who  was  no  doubt  acquaint- 
ed with  the  parties,  and  the  witnesses  as 
well,  decided  In  favor  of  appellees,  and,  as 
the  conflict  between  the  testimony  Is  irrecon- 
cilable, we  are  not  disposed  to  disturb  bis 
finding.    The  Judgment  Is  therefore  affirmed. 


PHILLIPS  V.  HOSKINS  et  al. 

(Court  of  Appeals  of  Kentucky.    March  12, 
190a) 

1.  Infants— DiBArFiBHAACE  of  Deed. 

A  husband,  while  an  infant,  joined  his  wife 
in  a  deed  of  trust  of  her  land.  After  coming  of 
age  lie  joined  her  in  a  mortgage  thereof  for 
another  purpose.  Held,  the  mortgage  operated 
as  a  disa£Srmance  of  his  deed. 

[Ed.  Note.— For  cases  in  itoint,  see  Cent  Dig. 
vol.  27,  Infants,  S  60.] 

2.  Husband  and  Wife  — Deed   of  Wife's 
Land— DiSATFiBMANCE  BT  Husband. 

Under  Ky.  8L  1903,  {  2129,  providing  that 
the  husband  must  join  in  a  deed  of  the  wife's 
land,  he  having,  after  coming  of  age,  disaffirm- 
ed such  a  deed  executed  while  he  was  an  infant 
she  is  not  bound  thereby. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

"To  be  officially  reported." 

Action  by  J.  C  Hosklns  and  another 
against  C.  M.  Phillips.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

Charles  M.  Lindsay,  for  appellant  R.  C. 
&  J.  J.  Davis  and  Chaa  F.  Taylor,  for  appel- 
lees. 

HOBSON.  J.  Bettie  WUliams  and  J.  C. 
Hosklns  contracted  In  writing  to  sell  and 
convey  to  0.  M.  Phillips  a  tract  of  land  in 
Jefferson  county  containing  about  20  acres. 
They  tendered  Phillips  a  deed  in  execution 
of  the  contract  which  be  declined  to  accept, 
on  the  ground  that  there  was  a  defect  in  the 
title.  This  suit  was  thereupon  filed  to  com- 
pel an  execution  of  the  contract  The  circuit 
court  held  the  title  good,  and  Phillips  ap- 
peals. 

It  la  undisputed  that  Mrs.  Wlllianu  owned 
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tbe  land  In  1895.  She  was  then  the  wife  of 
T.  D.  Williams,  from  whom  she  hag  since 
been  divorced.  On  October  31,  1885,  she  and 
her  husband  made  a  deed  to  R.  H.  Hoskins, 
by  which  they  conveyed  to  him  the  land  in 
question  and  some  other  property,  in  trust 
for  her  sole  and  separate  use,  and  for  the 
use  and  benefit  of  the  children  of  her  body. 
At  the  time  this  deed  was  made  Mrs.  Wil- 
liams was  of  age,  but  her  husband,  T.  D.  Wil- 
liams, was  not  of  age.  She  had  at  the  time 
one  child,  who  is  an  infant,  and  still  living. 
After  the  execution  of  the  deed  the  Farmers' 
&  Drovers'  Bank  brought  suits  against  her, 
and  took  out  attachments,  which  were  lev- 
ied on  the  land.  The  circuit  court  sustained 
the  attachments,  and  gave  judgments  against 
Mrs.  Williams  amounting  to  $10,000.  She 
superseded  the  Judgments  with  R.  H.  Hos- 
kins as  her  surety,  and  he  also  signed  as  her 
surety  certain  bonds  to  secure  the  discharge 
of  some  attachments.  To  secure  Hoskins 
she  and  her  husband,  T.  D.  Williams,  on 
July  23,  1896,  and  after  her  husband  became 
of  age,  executed  a  mortgage  to  Hoskins  by 
which  they  mortgaged  the  property  to  him  to 
secure  him  as  surety  on  the  bonds  referred 
to.  After  this  had  been  done  the  John  C. 
Lewis  Company  brought  an  action  upon  a  re- 
turn of  no  property  found,  in  which  it  sought 
to  subject  the  property  to  its  debt  Hoskins 
In  that  action  set  up  his  mortgage.  The  case 
progressed  to  Judgment.  The  court  ordered 
the  land  sold  and  the  proceeds  of  the  sale  to 
remain  subject  to  the  order  of  the  court 
The  land  was  sold,  and  brought  something 
over  *10,000.  It  was  bought  In  for  Mrs.  Wil- 
liams, and  she  paid  the  purchase-money 
bonds.  After  all  this  the  Judgments  against 
Mrs.  Williams  were  affirmed  by  this  court 
In  these  proceedings  the  infant  diild  of  Mrs. 
Williams  was  not  made  a  party,  and  it  Is  in- 
sisted that  Mrs.  Williams'  title  to  the  land  is 
not  perfect. 

By  section  2128,  Ey.  St  1903,  a  wife  may 
make  contracts  as  a  single  woman,  except 
that  she  may  not  make  any  executory  con- 
tract to  sell  or  convey  or  mortgage  her  real 
estate,  unless  her  husband  Join  in  the  con- 
tract By  sectl(ni  2129  the  husband  and  wife 
may  sell  and  convey  her  lands,  but  the  con- 
veyance must  be  acknowledged  and  recorded 
In  the  manner  required  by  section  500,  Ky. 
St  1903,  which  is  in  these  words:  "The  con- 
veyance may  be  by  the  Joint  deed  of  husband 
and  wife  or  by  separate  instrument;  but  In 
the  latter  case  the  husband  must  first  convey, 
or  have  theretofore  conveyed.  The  deed  as 
to  the  husband  may  be  acknowledged  or 
proved,  and  recorded  as  heretofore  provided." 

The  purpose  of  the  statute  in  requiring 
that  the  husband  must  Join  in  conveyances  of 
the  wife's  land  is  not  only  to  protect  the 
husband  In  his  rights,  but  to  protect  the 
wife  by  giving  her  the  counsel  and  guidance 
of  her  husband.  In  the  case  at  bar  the  hus- 
band was  an  infant  when  the  deed  of  trust 
to  Hoskins  was  executed.    The  deed  was  not 


void  as  to  him,  but  it  was  voidable.  He  bad 
the  right  to  ratify  it  when  he  became-  of  age, 
or  to  disaffirm  it  if  be  saw  proper.  After  he 
became  of  age  he  united  with  his  wife  in  the 
mortgage  of  the  property  to  Hoskins.  This 
instrument  made  an  entirely  difCerent  dis- 
position of  the  property  from  that  made  by 
the  deed  of  trust  The  deed  of  trust  set 
apart  the  property  for  one  purpose.  The  deed 
of  mortgage  applied  it  to  another.  The  latter 
instrument  was  inconsistent  with  the  former, 
and,  being  inconsistent  operated  as  a  dis- 
affirmance by  the  husband  of  the  deed  which 
he  had  executed  during  his  infancy.  The  pur- 
pose of  the  statute  regulating  the  convey- 
ance of  the  wife's  land  would  be  entirely  de- 
feated if  she  was  held  bound  by  the  deed 
made  when  her  husband  was  an  infant,  and 
after  he  bad,  upon  becoming  of  age,  dis- 
affirmed it 

Under  the  statute  the  wife's  land  may  be 
conveyed  by  the  Joint  deed  of  the  husband 
and  wife.  Her  powers  are  from  the  statute, 
and  she  cannot  convey  her  land  except  in  the 
manner  provided  by  it  To  l>e  a  conveyance 
of  the  wife's  land  under  the  statute,  the  deed 
must  l>e  the  valid  act  of  the  husband,  other- 
wise he  has  not  conveyed.  To  hold  her  bound 
by  a  deed  not  binding  on  the  husband  or 
valid  as  to  him  would  be  to  allow  her  to  con- 
vey her  land  without  the  concurrence  of  the 
husband.  This  would  be  to  deny  to  the 
statute  the  fair  meaning  and  effect  of  the 
words  used.  Her  land  may  be  conveyed  by 
the  Joint  deed  of  herself  and  her  husband; 
but  when  the  instrument  is  of  no  efTect  as 
to  the  husband,  it  Is  not  the  Joint  deed  of 
himself  and  wife.  It  is  only  her  deed,  and 
she  cannot  by  her  deed  alone  convey  her  land. 

We,  therefore,  conclude  that  Mrs.  Wil- 
liams was  not  bound  by  the  deed  of  trust 
executed  to  R.  H.  Hoskins  In  1895,  and  that 
the  title  to  the  property  remained  in  her  not- 
withstanding the  execution  of  this  instru- 
ment This  being  true,  her  son  has  no  inter- 
est in  the  property,  and  her  title  to  It  is  the 
same  as  it  was  before  this  deed  was  executed. 

Judgment  affirmed. 


SEILBR  T.   GILLEY    BROS.   &  CO. 

(Court  of  Appeals  of  Kentucky.    March  13, 
1908.) 

1.  New  TMAir-TncB  fob  Motion. 

The  provision  of  Civ.  Code  Prac.  |  342, 
that  a  motion  for  a  new  trial  shall  be  made 
within  three  days  after  the  verdict  or  decision  is 
mandatory.  ' 

2.  Appbal  and    Ebbob— Bevikw— ErrECTT  or 
Delay  in  Moving  fob 'New  Tsiai.. 

A  motion  for  a  new j trial  after  a  verdict 
for  defendant  not  having  l)een  made  within  the 
time  required  by  law,  nothing  can  be  considered 
on  plaintiff's  appeal  except  the  pleadings  and 
the  judgment,  and,  if  the  fpleadings  support  the 
judgment,  it  must  be  affixmed. 

Appeal  from  Circuit  Ciourt,  Greenup  County. 

"Not  to  be  officially /reported." 

Replevin  by  R.  f/  Seller  against  GUley 
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Brofl.  ft  Co.    From  a  Judgment  for  defend- 
•ntB,  plaintiff  appeals.    Affirmed. 

B.  F.  Bemiet,  for  appellant.  8.  S.  Willis 
and  Osbert  E.  Irish,  for  appellees. 

LASSINO,  J.  Appellant,  R.  P.  Seller,  In 
the  year  1905  sold  to  Ida  Berry,  wife  of  R.  O. 
Berry,  a  piano  Tipon  the  Installment  plan, 
with  the  understanding  and  agreement  that 
the  piano  was  to  remain  the  property  of  Sell- 
er until  it  was  paid  for.  Thereafter  Berry  be- 
came indebted  to  the  grocery  firm  of  OUIey 
Bros,  ft  Co.  In  the  sum  of  $98.02.  Oilley 
Bros.  &  Oo.  filed  salt  in  the  court  of  a  Justice 
of  the  peace  against  R.  Q.  Berry,  and  obtain- 
ed a  general  order  of  attachment  against 
bis  property  to  secure  this  debt.  The  attach- 
ment was  levied  upon  the  piano  and  certain 
other  property  as  the  property  of  R.  O.  Berry. 
Thereafter  Ida  Berry  was,  on  her  own  mo- 
tion, made  a  party  defendant  to  that  suit,  and 
claimed  certain  of  the  property  as  exempt, 
and  this  property  was  set  apart  to  her  and 
her  husband  as  exempt  property,  but  the 
piano  was  ordered  sold.  Appellant  learned 
of  these  proceedings  in  the  Justice's  court,  bnt 
did  not  seek  to  aasert  a  claim  to  the  piano 
In  that  suit,  nor  did  he  ask  to  be  made  a 
party  to  that  suit  After  Judgment  had  been 
entered  in  favor  of  GiUey  Bros.  &  Co.  and 
the  piano  bad  been  sold  to  them  in  satisfac- 
tion of  their  debt,  appellant  prayed  an  ap- 
peal from  the  Jodgment  in  the  Justice's  court 
to  the  quarterly  court,  where,  upon  motion 
by  GlUey  Bros.  &  Co.,  the  appeal  was  dis- 
missed. Liater  he  prayed  an  appeal  to  the 
circuit  court  from  this  order,  and  this  appeal 
was  likewise  dismissed,  in  each  Instance  be- 
cause he  was  not  a  party  to  the  suit  in  the 
Justice's  court  He  thereupon  filed  a  suit  In 
the  circuit  court,  in  which  he  claimed  that  he 
was  the  owner  of  the  piano  In  question,  and 
that  he  was  entitled  to  its  immediate  posses- 
sion, and  executed  bond  upon  which  an  order 
of  delivery  was  issued,  and  the  sherlfT  was  di- 
rected to  take  the  piano,  whereupon  Gllley 
Bros,  ft  Oo.  executed  the  bond  required  by 
law  and  retained  possession  of  the  piano. 
The  caae  came  on  for  trial,  issue  having  been 
Joined  xipoa  each  material  allegation  of  the 
petition,  and  at  the  conclusion  of  appellant's 
testimony  appellees  moved  for  a  peremptory 
iostructlon  on  the  grotmd  that  appellant's 
own  testimony  showed  conclusively  that  be 
was  neither  the  owner  of  nor  entitled  to  the 
possession  of  the  piano,  but  that  at  most 
aa  between  himself  and  Mrs.  Berry,  he  had 
an  unrecorded  lien  upon  it  to  secure  the  un- 
paid purchase  money,  and  the  court  thereup- 
on directed  the  Jury  to  return  a  verdict  in 
favor  of  appellees,  which  was  done  on  the 
10th  of  June,  1907.  On  the  15th  day  of 
June  following  plaintiff  filed  his  grounds 
and  moved  the  court  for  a  new  trial,  which 
was  overruled,  and  an  appeal  was  prayed 
and  granted. 

Section  842  of  the  Civil  Code  of  Practice 
provides  that  the  motion  for  a  new  trial  shall 


be  made  within  three  days  after  the  verdict 
or  decision  is  rendered,  unless  unavoidably 
prevented.  This  provision  of  the  Code  is 
mandatory.  Imi)erlal  Fire  Insurance  Com- 
pany V.  Kleman,  83  Ky.  468,  and  Ruhrweln 
V.  Gebhart,  90  Ky.  147,  13  S.  W.  447.  No 
reason  is  assigned  to  show  why  the  motion 
In  this  case  was  not  made  within  the  time 
fixed  by  the  Code,  and,  not  having  been  made 
within  the  required  time,  nothing  can  be 
considered  upon  this  appeal  except  the  plead- 
ings and  the  Judgment,  and,  if  the  pleadings 
support  the  Judgment,  It  must  be  affirmed. 
Western  Assur.  Company  v.  Rector,  85  Ky. 
294,  8  S.  W.  415;  Beeler  v.  Sandldge,  49  S. 
W.  533,  20  Ky.  Law  Rep.  1581.  Therefore 
neither  the  proceedings  In  the  Justice's  court 
nor  the  evidence  offered  by  appellant  in  sup- 
port of  his  contention  can  t>e  considered  upon 
this  appeal ;  the  sole  inquiry  being:  Did  the 
pleadings  and  verdict  authorize  the  Judg- 
ment? The  petition  alleges  that  the  plaintiff 
was  the  owner  of  and  entitled  to  the  posses- 
sion of  the  piano.  This  the  answer  denies. 
The  case  Is  before  us  as  though  no  evidence 
had  been  Introduced,  and.  the  burden  being 
upon  the  plaintiff  below,  he  necessarily  fails, 
since  the  allegations  of  his  petition  are  tra- 
versed. 

Being  of  opinion  that  the  pleadings  and  the 
verdict  support  the  Judgment,  it  is  affirmed. 


MONAHAN  v.  SCHWARTZ. 

(Court  of  Appeals  of  Kentucky.    March  13, 
1908.) 

1.  Witnesses— CoifPETBROT  —  Hubbard  and 
Wife— Agenct. 

In  forcible  detainer  to  recover  premises 
leased  by  plaintiff's  wife  in  his  absence,  there 
was  no  error  in  allowing  her  to  testify  as  his 
agent  to  facts  which  she  alone  knew,  and  her 
husband  to  testlfv  as  to  other  facts  within  his 
exclusive  knowledge. 

2.  Judgment— Pabties  —  JuDOMERT  AoAiRsr 
Orb  of  Sevebal  Copasties. 

Where  on  appeal  from  a  justice  in  forcible 
detainer  against  a  husband  and  wife  there  was 
a  discontinuance  as  to  the  wife,  it  was  er- 
ror to  hold  that  the  discontinuance  made  a  new 
case,  and  that  no  recovery  could  be  had  as  to 
the  husband,  though  the  evidence  showed  he  was 
guilty. 

[Ed.  Note.— For  cases  in  iwint  see  Cent.  Dig. 
vol.  30,  Judgment,  !  417.] 

3.  Appeal— New  Tbiax  Ajteb  Verdict  and 
Judgment— Detebminatior  on  Revebsal. 

Where  a  new  trial  is  improperly  granted 
after  judgment,  and '  the  party  aggrieved  prop- 
erly enters  his  exceptions  and  files  a  bill  of  ex- 
ceptions, he  is  entitled  to  have  the  case  reversed 
for  such  error,  with  directions  to  set  aside  the 
order  and  to  re-enter  the  original  Judgment. 

Appeal  from  Circuit  Court,  Campbell 
County. 

"To  be  officially  reported." 

Action  by  Michael  Monahan  against  Wil- 
liam Schwartz  and  wife.  From  a  Judgment 
for  plaintiff,  the  defendants  appealed  to  the 
circuit  court.  Action  was  thereupon  discontin- 
ued against  the  wife,  and  from  a  Judgment  in 
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favor  of  defendant  William  Schwartz,  plain- 
tiff appeals.    Reversed. 

Ramsey  Wasliington,  for  appellant.  E.  W. 
Hawkins,  Jr.,  and  Sam  B.  Anderson,  for  ap- 
pellee. 

BARKER,  J.  On  March  20, 1006,  Bfrs.  Wil- 
liam Schwartz,  the  wife  of  appellee,  went  to 
the  residence  of  appellant,  Michael  Monahan, 
for  the  purpose  of  renting  a  house  belonging 
to  him.  The  parties  came  to  an  agreement, 
and  Mrs.  Schwartz  signed  a  contract  common- 
ly called  a  "landlord's  lease,"  which  provided 
that  upon  nonpayment  of  the  rent  for  three 
days  after  it  was  due  the  lessee  waived  the 
30  days'  notice  required  by  statute,  and  the 
landlord  could  at  once  take  possession.  The 
rent  was  not  paid  for  the  month  beginning 
June  20,  1906,  and  the  appellant  sued  out 
a  writ  of  forcible  detainer  against  both 
Schwartz  and  his  wife,  before  a  justice  of  the 
peace,  in  order  to  recover  possession  of  the 
rented  premises.  The  trial  in  the  country 
was  in  favor  of  the  landlord,  and  the  ten- 
ants appealed  to  the  circuit  court  Judgment 
upon  trial  there  was  also  in  favor  of  the 
landlord.  The  tenants  made  a  motion,  and 
filed  grounds  for  a  new  trial,  which  the  court 
sustained.  The  landlord  (appellant)  excepted 
to  the  order  of  the  court,  and  prepared,  and 
the  court  signed  and  filed,  a  bill  of  exceptions. 
Afterwards,  upon  another  trial  in  the  cir- 
cuit court,  after  plaintlfT's  (appellant's)  evi- 
dence was  in,  the  court,  on  the  motion  of  the 
defendant  (appellee),  awarded  a  peremptory 
Instruction  to  the  Jury  to  find  for  him,  which 
was  done. 

The  view  we  have  taken  of  this  case  makes 
it  necessary  that  we  should  discuss  alone  the 
propriety  of  the  court's  order  awarding  the 
tenant  (appellee)  a  new  trial  after  the  first 
judgment  in  the  circuit  court  was  entered.  If 
the  court  was  in  error  In  awarding  this  new 
trial,  then  the  original  judgment  in  favor  of 
the  landlord  (appellant)  will  have  to  be  re-, 
entered  when  the  case  returns  to  the  circuit 
court 

There  were  but  two  grounds  for  a  new  trial 
filed  by  the  appellee  which  we  deem  necessary 
to  notice  here:  First,  that  the  court  erred  in 
allowing  Mrs.  Monahan  to  testify  in  favor 
of  her  husband,  the  latter  having  also  testi- 
fied in  the  case.  Mrs.  Monahan,  as  the  agent 
of  her  husband  (he  being  a  working  man  and 
absent  from  home  during  the  day),  made  the 
contract  of  lease  with  Mrs.  Schwartz,  the 
wife  of  the  tenant ;  and  it  was  therefore  both 
necessary  and  proper,  as  she  was  acting  as 
her  husband's  agent,  that  she  should  be  al- 
lowed to  testify  in  the  matter  as  to  facts 
which  she  alone  knew.  Her  husband  testi- 
fied as  to  other  facts  which  were  alone  with- 
in his  knowledge.  Both  did  not  testify  to 
the  same  facts.  Dnder  the  principle  annotmc- 
ed  In  the  case  of  Logsden  v.  Stem,  117  Ky. 
217,  77  S.  W.  927,  the  court  did  not  err  in 
permitting  both  Monahan  and  his  wife  to  tes- 


tify, as  above  stated.  We  do  not  deem  it  nec- 
essary to  discuss  this  point  further,  as  the 
opinion  in  the  case  cited  authorizes  the  con- 
clusion we  have  reached. 

The  real  ground  upon  which  the  conrt 
granted  the  new  trial  was  that  the  plaintiff 
did  not  present  the  same  case  on  the  traverse 
to  the  circuit  court  as  was  tried  before  the 
justice  of  the  peace,  and  therefore  it  was  con- 
cluded that  he  could  not  maintain  his  claim 
for  possession  at  all.  This  view  is  based  np- 
on  the  following  circumstances  occurring  in 
the  case :  The  writ  of  forcible  detainer  was 
sued  out  against  both  Schwartz  and  his  wife, 
and  the  judgment  before  the  justice  was  that 
they  were  both  guilty  of  the  forcible  detainer 
complained  of.  Upon  the  defendants  travers- 
ing the  finding  of  the  justice,  and  amteallng  to 
the  circuit  court  the  plaintiff  discontinued 
the  case  as  to  Mrs.  Schwartz,  and  tried  out 
the  question  of  wrongful  detainer  only  as  to 
the  husband,  William  Schwartz,  with  the  re- 
sult as  before  stated;  and  the  real  question 
for  adjudication  is  whether  or  not  the  discon- 
tinuance of  the  case  as  to  Mrs.  Schwartz  so 
changed  the  issue  in  the  circuit  court  as  to 
make  it  a  new  question  from  that  which 
was  tried  before  the  justice. 

The  order  of  the  trial  court  awarding  the 
new  trial  was  based  upon  the  authority  of 
Pearce  V.  Cooper  (Super.  Ot)  0  Ky.  Law  Rep. 
033.  In  that  case  James  h.  Digby  and  John 
Cooper  jointly  sued  out  a  writ  of  forcible  en- 
try against  William  Pearce  and  others.  The 
trial  in  the  country  resulted  In  a  verdict  In 
favor  of  plaintiffs.  The  inquisition  was  trav- 
ersed, and  the  case  taken  to  the  circuit  court 
on  appeal.  After  the  trial  in  the  circuit  conrt 
had  begun  and  a  part  of  the  evidence  had 
been  heard,  an  order  was  made  on  motion  of 
the  plaintiff,  James  L.  Digby,  that  the  ac- 
tion as  to  him  be  discontinued.  The  trial 
then  proceeded  in  the  name  of  John  Cooper 
as  plaintiff,  with  the  result  that  upon  trial 
before  a  Jury  in  the  circuit  court  a  verdict 
was  rendered  in  favor  of  plaintiff,  and  a 
judgment  of  restitution  of  the  property  award- 
ed In  his  favor  by  the  court.  From  that 
judgment  Pearce  appealed  to  the  superior 
court  and  It  was  there  held  that  the  discon- 
tinuance of  the  case  as  to  the  joint  plalntifT, 
Digby,  so  changed  the  attitude  of  the  parties 
as  to  make  a  new  case  in  the  circuit  court 
from  that  tried  in  the  country,  and  the  judg- 
ment was  reversed,  with  directions  to  dismiss 
the  action  as  to  defendants.  This  authority  is 
not  conclusive  of  the  question  at  bar.  In  the 
case  cited  the  plaintiffs  instituted  proceedings 
for  a  forcible  entry  on  property,  the  posses- 
sion of  which  was  alleged  to  have  been  jointly 
in  the  plaintiffs,  and  the  question  tried  in  the 
country  was  whether  or  not  the  defendants 
were  guilty  of  a  forcible  entry  upon  the  joint 
possession  of  the  plaintiffs.  When  the  case 
got  to  the  circuit  court,  by  the  discontinuance 
as  to  one  of  the  plaintiffs,  the  issue  was 
changed,  and  was  then  whether  or  not  the  de- 
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fendanta  had  been  guilty  of  a  forcible  entry 
upon  the  possession  of  Cooper  alone,  and  thla 
the  superior  court  held  was  such  a  change  In 
the  Issue  as  made  a  new  case  In  the  circuit 
court 

In  the  case  at  bar  the  landlord,  Monaban, 
•ued  out  a  writ  of  forcible  detainer  charging 
a  wrongful  withholding  from  him,  by  two 
defendants,  possession  of  the  property  in- 
volved; and  the  question  was  whether  the 
defendants  were  wrongfully  withholding  the 
possession  from  him.  Now  it  is  said,  because 
he  could  not  prove  that  both  of  the  alleged 
wrongdoers  were  guilty,  but  could  prove  that 
ooe  of  them  was  guilty,  therefore  he  could 
obtain  restitution  from  neither.  Obviously 
there  is  a  vast  difference  between  a  misjoin- 
der of  plaintiffs  In  a  case  such  as  that  in  the 
case  cited  and  a  mistake  as  to  the  guilt  of 
both  of  the  defendants  as  in  the  case  at  bar. 
The  plaintiffs  knew,  and  were  bound  to  know, 
whether  they  jointly  owned  the  premises  for 
which  they  sued,  or  whether  it  was  exclu- 
sively In  one  of  them ;  and  when  they  came 
into  court  alleging  a  joint  ownership,  and  It 
snbseqnently  turned  out  there  was  coaly  a 
single  ownership,  there  was  good  ground  for 
the  condnsion  that  this  change  made  a  new 
case.  But  it  would  be  technical  Indeed  to 
say  that  the  plaintiff  must  at  his  peril  be 
able  to  prove  that  all  of  the  wrongdoers  he 
sues  are  guilty,  and  if  he  charges  several,  he 
must  prove  his  case  as  to  all,  to  the  satis- 
faction of  the  jury,  and  if  be  falls  as  to  one, 
he  loses  as  to  all. 

In  the  case  of  Atcbley  t.  Latham,  8  A.  E. 
Marsh.  164,  the  plaintiff  sued  out  a  writ  of 
forcible  entry  and  detainer  for  a  house  and 
a  field  surrounding  it  The  jury  before  the 
justice  of  the  peace  found  the  defendant  in 
the  warrant  guilty  as  charged,  and  a  Judg- 
ment of  restltutloii  was  entered.  Upon  the 
traverse  to  the  circuit  court  the  plaintiff  in 
the  warrant  proved  the  defendant  guilty  of 
the  forcible  entry  and  detainer  of  the  bouse, 
but  failed  to  show  him  guilty  of  any  entry 
in  the  field  or  adjoining  land.  Whereupon 
the  traverser  (the  defendant  In  the  warrant) 
moved  the  court  to  Instruct  the  jury  that,  tm- 
less  they  found  him  guilty  in  toto,  as  was 
found  by  the  former  jury,  they  must  find  for 
him  entirely,  and  that  they  could  not' find  the 
Inquisition  true  in  part  and  false  in  part. 
This  instruction  was  given,  and  the  case  was 
aiqpealed  to  this  court,  where  the  Judgment 
was  reversed,  and  it  was  held  in  an  opinion 
by  Judge  Mills  that  the  fact  that  plaintiff 
could  not  prove  all  that  he  charged  in  the 
warrant  did  not  bar  his  right  to  recover  that 
which  he  did  prove;  in  other  words,  because 
he  could  not  prove  the  defendant  guilty  as  to 
the  field  did  not  bar  him  from  recovering  as 
to  the  house,  the  evidence  showing  that  the 
defendant  was  guilty  of  a  forcible  entry  and 
detainer  as  to  it  We  quote  from  the  opinion 
as  i>ertlnent  to  the  question  here:  "£ven  in 
criminal  cases,  where  life  or  liberty  are  In- 
volved, it  never  was  held  necessary  that  the 


government,  to  sustain  the  Issue  of  not  guilty, 
should  prove  the  whole  charge  made  to  its 
full  extent  If  enough  Is  proved  to  show  a 
crime  of  the  species  charged,  the  issue  is  al- 
ways adjudged  to  be  supported.  These  prin- 
ciples may  well  apply  to,  and  govern,  this 
case.  The  plaintiff  In  the  warrant,  we  con- 
ceive, out  of  caution,  might  charge  more  than 
he  was  able  to  prove,  and  recover  restitution 
of  that  which  he  could  prove.  The  jury  be- 
low, having  found  too  much,  might  entitle 
the  defendant  to  a  correction  of  that  excess  in 
the  circuit  court ;  but  It  certainly  never  could 
entitle  him  to  a  finding  in  his  favor  as  to  the 
residue,  so  as  to  forever  bar  the  recovery  of  ' 
that  part  as  to  which  he  was  indubitably  guil- 
ty. Such  a  constructloin  would  place  the 
remedy  in  question  under  such  rigid  rules  as 
would  frequently  bar  the  plaintiff  in  the  war- 
rant, and  cause  him,  because  his  proof  did 
not  reach  the  whole  complaint  or  because  the 
Jury  before  the  justice  of  the  peace,  over 
whom  be  bad  no  control,  found  Inadvertent- 
ly too  much,  to  lose  that  to  which  both  In 
law  and  conscience  he  was  entitled." 

The  right  of  the  plaintiff  to  recover  In  the 
case  at  bar  Is  even  stronger  than  that  of  the 
plaintiff  in  the  case  above  cited.  He  charged 
two  with  vrrongfully  detaining  his  house.  He 
proved  one  guilty,  and  discontinued  as  to  the 
other.  It  would  be  technical  beyond  even  the 
rules  of  criminal  law  to  hold  that  bteause  he 
could  not  prove  both  of  the  defendants  guilty 
therefore  be  could  not  recover  as  to  the 
one  he  did  prove  guilty  as  charged  in  the 
warrant  As  said  in  the  opinion,  it  was  never 
held  under  the  criminal  law  that  If  the  gov- 
ernment charged  two  with  a  crime,  and  fail- 
ed as  to  one,  the  defendant  who  was  proved 
guilty  could  not  be  ptmished. 

Upon  the  authority  of  the  case  above  cited, 
we  conclude  that  the  court  erred  lb  holding 
that  the  discontinuance  of  the  writ  as  to  Mrs. 
Schwartz  made  a  new  case,  and  that  no  re- 
covery could  be  had  as  to  William  Schwartz, 
although  the  evidence  showed  he  was  guilty 
of  the  forcible  detainer  complained  of. 

The  question  as  to  whether  or  not  the 
lease  was  changed  by  the  plaintiffs  without 
the  consent  or  klnowledge  of  the  defendants 
in  such  a  way  as  to  destroy  its  efficacy  as  a 
contract  was  properly  submitted  to  the  jury, 
and  found  adversely  (as  we  think  properly) 
to  the  defendant 

It  results,  therefore,  that  the  court  erred 
In  granting  the  defendant,  William  Schwartz, 
a  new  trial  after  the  first  verdict  and  Judg- 
ment, and  the  appellant  having  properly  en- 
tered his  exceptions  and  preserved  his  right 
to  complain  of  this  action  by  filing  a  bill  of 
exceptions,  he  is  entitled  to  have  the  case  re- 
versed for  that  error,  with  directions  to  set 
aside  the  order  granting  a  new  trial,  and  to 
re-enter  the  original  Judgment  (Louisville  & 
Nashville  Railroad  Co.  v.  Paynter's  Adm'r, 
82  S.  W.  412,  26  Ky.  Law  Rep.  761);  and  it 
is  so  ordered. 
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BEHRBNS  T.  CRAWFORD  et  al. 

(Court  of  Appeal*   of  Kentucky.     March  13, 

1908.) 

1.  Vendor  and  Pubchabeb— Title  of  Vendob 
—Reservation  in  Favor  or— Notice  to 
Bona  Fide  Purchasers. 

Where  a  recorded  deed  of  general  warranty 
oo  its  face  absolutely  and  unqualifiedly  conveyed 
certain  land  to  the  rrantor  s  son,  purchasers 
of  one  of  Ok  lote  after  the  son's  death  from 
his  successors  in  interest,  for  a  valualjle  con- 
sideration, were  entitled  to  rely  upon  the  record 
title,  and  hence  were  bona  fide  purchasers,  not 
charged  with  notice  of  the  existence  of  a  parol 
reservation  in  favor  of  the  original  grantor,  in 
the  absence  of  a  showing  that  they  actually 
knew  of  the  existence  of  such  reservation,  and 
the  mere  fact  that  the  property  was  occupied  by 
tenants  of  the  original  grantor  at  the  time  of 
their  purchase  was  insumcient  to  put  them  up- 
on notice. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  §§  640-682.] 

2.  Chahpertt  and  Maintenance— Oeants 
OF  Lands  Held  Advebselt. 

A  conveyance  by  the  successors  in  interest 
of  a  grastee  was  not  champertoas,  though  the 
grantor  in  the  original  deed  remained  in  pos- 
session of  the  land,  through  tenants,  ever  since 
the  making  of  the  deed  several  years  before, 
where  no  claim  of  fraud  was  made  upon  the 
part  of  the  original  grantor,  but  she  was  per- 
fectly satisfied  with  the  deed  as  made,  since  the 
possession  of  a  grantor  after  a  conveyance  made 
IS  deemed  consistent  with,  and  not  hostile  to,  the 
title  conveyed. 

[Bd.  Note. — For  cases  in  _point,  see  Cent.  Dig. 
vol.  9,  Champerty  and  Mamtenance,  §{  64-(k>.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

"Not  to  be  officially  reported." 

Suit  to  quiet  title  by  Phllopena  Bebrens 
against  O.  K.  Crawford,  P.  O.  Hermann,  and 
others.  From  a  judgment  for  defendants 
Crawford  and  Hermann,  plaintiff  appeals.  Af- 
firmed. 

J.  W.  L.  Clements,  for  appellant.  Thomas 
W.  Bullitt,  A.  Scott  Bullitt,  and  James  Hemp- 
lilll,  for  appellees. 

LASSING,  J.  In  1896  Phllopena  Behrens, 
a  widow  of  advanced  age,  divided  her  real 
estate  among  her  children,  giving  to  a  son 
(Frank)  three  lots  or  parcels  of  land  in  the 
city  of  Louisville.  She  executed  to  him  for 
these  lots  a  general  warranty  deed,  which 
was  In  due  time  by  bim  lodged  for  record, 
and  recorded  in  the  county  court  clerk's  of- 
fice of  Jefferson  county.  At  the  time  she 
made  this  conveyance  she  made  a  parol 
agreement  with  her  children.  Including  Frank, 
ttiat  she  was  to  retain  possession  of  the 
property,  and  receive  the  rents  thereof  dur- 
ing her  lifetime.  This  parol  agreement  was 
recognized  by  her  son  Frank  during  the  re- 
mainder of  bis  life,  and  it  was  continued  by 
his  family  for  some  years  after  bis  death. 
Through  an  agent  she  collected  the  vaxta 
from  the  tenants  occupying  the  property,  kept 
the  property  in  repairs,  and  paid  the  taxes 
thereon  each  year.  Some  time  in  the  early 
part  of  the  year  1906  the  widow  and  children 
of  Frank  Behrens  sold  and  conveyed  one  of 
the  lots  in  question  to  P.  O.  Hermann,  and 


shortly  thereafter  Hermann  sold  and  convey- 
ed the  same  lot  to  Clarence  K.  Crawford. 
The  consideration  for  each  of  these  convey- 
ances was  fair,  the  proof  shows  that  nei- 
ther of  them  knew  of  the  existence  of  this 
parol  agreement  between  Mrs.  Plillopena 
Behrens  and  her  son  Frank,  by  the  terms  of 
which  she  was  to  retain  possession  of  the 
property  during  her  lifetime.  Upon  learning 
that  the  widow  and  children  of  her  son 
Frank  had  sold  one  piece  of  the  property  to 
Hermann,  and  he  to  Crawford,  Mrs.  Phllo- 
pena Behrens  filed  her  suit,  wherein  she 
sought  to  have  the  title  to  her  property  quiet- 
ed, and  the  widow  and  children  of  her  son 
Frank,  deceased,  and  the  purchasers,  Her- 
mann and  Crawford,  enjoined  from  Inter- 
fering with  her  free  use  and  enjoyment  there- 
of during  the  remainder  of  her  life.  The  de- 
fendants Hermann  and  Crawford  defended 
on  the  ground  that,  even  though  the  parol 
agreement  had  been  made  as  alleged,  still, 
as  they  bad  no  notice  thereof,  and  were  in- 
nocent purchasers  for  value,  plaintiff  could 
not  succeed  as  to  the  lot  purchased  by  them. 
The  widow  and  children  of  Frank  Behrens 
denied  the  existence  of  the  parol  reservation, 
and  contended  that  they  wete  the  owners, 
through  Frank  Bebrens,  of  the  absolute  fee- 
simple  title  to  all  of  said  lots  de8crlt>ed  In 
the  deed  from  plaintiff  to  Frank  Behrens., 
free  from  any  right  or  claim  of  plaintiff  to 
any  interest  therein  whatever.  On  the  issue 
thus  joined  proof  was  taken,  and  upon  final 
hearing  the  chancellor  found  and  adjudged 
that  the  defendants  Hermann  and  Crawford, 
being  innocent  purchasers  for  value,  acquir- 
ed an  absolute  title  to  the  lot  which  they 
purchased  from  the  widow  and  children  of 
Frank  Bebrens,  and  ordered  and  directed 
the  petition  dismissed  as  to  them,  with  judg- 
ment for  their  costs.  As  to  the  two  remain- 
ing lots  the  chancellor  found  that  the  parol 
reservation  had  been  made  as  alleged,  and 
that  Frank  Behrens  accepted  the  deed  from 
his  mother,  subject  to  the  said  parol  agree- 
ment ;  that  his  widow  and  children,  notwith- 
standing their  denial  to  the  contrary,  knew 
of  the  existence  of  this  arrangement  between 
plaintiff  and  Frank  Bebrens,  her  son;  and 
that  therefore  they  were  bound  by  same,  and 
he  enjoined  and  restrained  them  from  Inter- 
fering'with  plaintiff's  free  use  and  enjoy- 
ment of  the  remaining  two  lots  or  the  in- 
come therefrom  during  the  remainder  of  her 
life.  Because  of  this  ruling  as  to  the  defend- 
ants, Hermann  and  Crawford  plaintiff  ap- 
peals. 

For  appellant  it  is  insisted  that,  inasmuch 
as  she  was  in  the  possession  of  the  property 
in  question,  this  of  itself  was  notice  to  the 
purchasers,  Hermann  and  Crawford,  of  her 
claim  to  some  interest  in  the  property.  It 
is  not  denied  that  she  made  the  deed  of  gen- 
eral warranty  conveyed  to  her  son  Frank 
absolutely  and  unqualifiedly  the  lot  in  ques- 
tion. The  proof  unquestionably  shows  that 
appellant  did  conttnue  to  receive  the  rents 
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from  the  time  that  she  made  the  deed  up  to 
the  tiine  of  the  sale  to  Hermann  and  Craw- 
ford, the  sale  to  Hermann  being  made  a 
short  time  before  he 'sold  It  to  Crawford,  and 
the  tenants  who  were  in  the  property  at  the 
time  of  the  sale  to  Crawford  were  those 
who  bad  been  put  in  possession  thereof  by 
appellant  Still  the  deed  to  Frank  Behrens 
being  absolute  on  its  face,  the  purchasers, 
Hermann  and  Crawford,  each  had  a  right  to 
rely  upon  the  record  title,  and  In  the  ab- 
sence of  any  evidence  tending  to  show  that 
they  Imew  of  the  existence  of  the  parol  res- 
erratlon  it  must  be  conceded  that  tbey  were 
Innocent  purchasers,  and,  being  such,  and  for 
a  valuable  consideration,  the  contention  of 
appellant  must  fail,  unless  the  simple  fact 
that  the  proi>erty  was  occupied  by  tenants 
of  appellant  at  the  time  of  their  purchase 
was  safBcient  to  put  them  upon  notice  that 
appellant  had  a  claim  to  it  In  the  case  of 
Griffith,  et&.  t.  DIcken,  4  Dana,  561,  this 
conrt  held  tliat,  where  the  vendor  of  real 
estate  remained  in  possession,  bis  possession 
should  be  deemed  to  be  consistent  with  and 
not  hostile  to  the  title  which  he  bad  con- 
veyed; and  in  the  case  of  Snowden  ▼.  Mc- 
Kinney.  7  B.  Hon.  ^8,  the  case  of  OrlfBtb, 
etc.,  v.  DIcken  was  approved,  and  the  court 
therein  lield  that,  "when  the  vendor  of  land 
remained  in  possession  after  be  had  made 
a  sale  and  conveyance,  a  deed  made  by  the 
parchaser  •  •  •  was  not  champertous, 
because  the  possession  so  held  should  be 
deemed  consistent  with  the  title,  and  not 
bostile  to  It"  Aad,  in  the  case  of  Barret  v. 
Cobnm,  8  Mete.  SIO,  the  court  held  that, 
"where  A.  remained  in  the  possession  of 
land  for  13  years  after  selling  it  to  B.,  and 
during  such  possession  B.  conveyed  to  C,  in 
ejectment  by  C.  against  A.  it  was  held  that 
B.'b  conveyance  to  C.  was  not  void  under  the 
eliami>erty  act  because  A.  was  estopped  from 
denying  B.'a  title,  and  it  should  be  presumed 
that  his  possession  was  consistent  therewith." 
So  in  tlie  case  at  bar  the  conveyance  by  the 
widow  and  children  of  Frank  Behrens  to 
Hermann  was  not  void  under  the  champerty 
statute,  although  Pbilopena  Behrens,  through 
her  tenants,  had  remained  in  possession  of 
the  property  for  something  like  10  years  aft- 
er tile  conv^ance  thereof  to  her  son  Frank, 
because  her  possession  must  be  regarded 
ai  consistent  with  the  title  which  she  had 
conveyed  to  her  son,  and  not  hostile  to  it 
Crawford  testified  that  when  he  bought  the 
property  he  presumed  that  the  tenants  oc- 
cupying same  were  the  tenants  of  Hermann ; 
but  even  had  be  known  that  they  were  the 
tenants  of  appellant  he  would  ttave  had  a 
right,  under  the  well-establlsbed  rule  in  this 
state,  as  laid  down  in  the  three  cases  above 
cited,  to  have  presumed  that  the  possession 
of  appellant  was  consistent  with  the  deed 
which  slie  bad  made  to  her  son,  and  not  an 
evidence  of  adverse  holding  on  her  part. 

ApiMllant  cites  and  relies  upon  the  case  of 
Sneed  v.  Hope,  90  S.  W.  20,  16  Ky.  Law  Bep. 
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871,  as  supporting  her  contention,  but  the 
record  in  that  case  shows  tliat  Hope  contend- 
ed that  the  deed  had  tieen  obtained  from 
liim  through  fraud,  and  he  refused  to  sur- 
render possession  of  the  property;  whereas 
in  the  case  at  bar  no  such  claim  is  made,  but, 
on  the  contrary,  the  record  shows  ttiat  ap- 
pellant and  her  son  Frank  were  each  per- 
fectly well  satisfied  with  the  deed  as  made^ 
and  ber  holding  was  not  in  anywise  similar 
to  that  of  Hope  in  the  case  of  Sneed  v.  Hope, 
and  other  like  cases,  cited  by  appellant 

For  the  reasons  indicated,  the  Judgment  is 
affirmed. 


McGINNIS  V.  BOARD  OF  TRUSTEES  OF 

BARDSTOWN  GRADED  SCHOOL  DIST. 

et  al. 

(Court   of  Appeals  of  Kentucky,     lilarch  13, 
1908.) 

1.  Schools  and  School  Distbicts— Estab- 
lishment Ot  DiSTBIOT— BOURDABIES  — DE- 
8CBIPTI0K. 

Where  the  boundaries  of  a  proposed  school 
district  were  described  in  the  petition,  not  by 
courses  and  distances,  but  according  to  certain 
well-known  roads  and  the  dividing  lines  be- 
tween certain  well-known  farms,  and  a  survey 
subsequently  made,  on  which  tlie  order  estab- 
lishinE  tbe  district  was  founded,  described  the 
same  by  metes  and  bounds  and  courses  and  dis- 
tances, and  embraced  the  territory  within  the 
boundary  described  in  the  petition,  the  district 
was  legally  established  according  to  the  t>ound- 
ariea  so  set  out  in  the  petition. 

2.  Sake  — School  Election— RiruBHs— Can- 
vass— ^Tazes. 

Ky.  St  1903,  {  4463a,  subsec.  5,  relating  to 
school  elections,  provides  that  the  county  elec- 
tion commissioners,  or  the  regular  canvassing 
board  of  the  county,  shall  tabulate  the  vote  from 
the  various  precincts  as  shown  by  the  certificates 
from  the  same,  and  make  a  certificate  showing 
the  total  number  of  votes  cast  for  a  school  tax 
and  the  total  number  cast  against  it  in  the  coun- 
ty, wiiich  certificate  shall  be  entered  of  record 
in  tbe  office  of  the  county  court  clerk  within 
10  days  after  the  date  of  the  election,  and  sec- 
tion 4468  provides  that,  if  a  majority  of  the 
votes  cast  were  in  favor  of  the  tax,  it  shall  be 
the  duty  of  the  county  Judge  to  cause  a  certif- 
icate of  the  examining  board,  showing  the 
amount  of  tax  voted  and  the  names  of  toe  six 
trustees  elected,  to  be  entered  in  the  order  book 
of  the  court  and  to  give  a  copy  to  tbe  county 
superintendent  who,  with  the  trustees,  shall  or- 
mnize  a  graded  common  school  in  the  district. 
Held,  that  the  authority  to  canvass  the  returns 
of  a  school  election  held  for  tbe  voting  of  a 
tax  for  school  purposes  and  for  the  election  of 
trustees  was  vested  in  the  board  of  election 
commissioners. 

3.  Same  —Bonds— IssHANOB—ELXcnoN— Can- 
vass OF  Retdbns. 

Tbe  county  school  superintendent  has  power 
to  canvass  the  returns  and  decide  the  vote  on  a 
school  election  for  the  Issuance  of  bonds  to 
raiae  money  for  school  purposes. 

4.  Same— Acts  of  Tbttstees— Term  of  Ofticx 
— Dbtebmination  by  IjOT— Effect. 

Where  trustees  of  a  school  district  had  been 
legally  elected  and  bad  qualified,  and  the  teem 
of  no  one  of  them  had  expired  at  the  time  pro- 
ceedings were  taken  for  the  issuance  of  bonds 
for  school  purposes,  such  proceedings  were  not 
affected  by  the  fact  that  the  trustees  cast  lots 
to  determine  their  respective  terms. 
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5.  Sake— Obdkb  or  Election— CJeabaotcb  of 
Bonds. 

Where  an  order  for  an  election  for  die  1»> 
suance  of  school  bonds  provided  for  an  issue 
within  the  limit  fixed  by  the  Constitution  and 
laws  of  the  state,  the  order  was  not  objection- 
able because  It  failed  to  set  out  the  number  of 
bonds  to  be  issued,  their  character,  and  term, 
and  the  rate  of  interest ;  the  term  being  limited 
by  statute  to  SO  years  and  the  rate  of  interest 
to  6  per  cent, 

6.  Same— Payment— Time— SiNKiNO  Fund. 

Ky.  St  1003,  {  4482,  requires  the  board  of 
school  trustees  to  set  apart  out  of  each  tax  levy 
a  sufficient  amount  to  pay  interest  for  the  year 
on  any  bonds  issued,  and,  in  addition,  until  the 
full  payment  of  such  bonds,  to  set  aside  a  suffi- 
cient amount  as  a  sinking  fund  to  meet  the  prin- 
cipal of  the  bonds  at  maturity,  which  fund  shall 
be  kept  profitably  invested  and  used  for  no 
other  purpose  than  the  payment  of  principal  of 
the  bonds,  and  that,  if  the  board  so  order,  the 
sinking  fund,  or  any  part  thereof,  may  be  used 
in  the  purchase  of  the  Donds  before  maturity,  ex- 
cept an  amount  sufficient  to  pay  interest  on  the 
outstanding  bonds,  ^eld,  that  the  trustees  were 
authorized  to  provide  for  the  redemption  of 
bonds  at  the  rate  of  two  each  year  out  of  the 
sinking  fund,  instead  of  investing  such  fund 
at  interest. 

Appeal  from  Circuit  Court,  Nelson  County. 

"Not  to  be  officially  reported." 

Action  by  John  T.  McGinnls  against  the 
board  of  trusteea  of  the  Bardstown  graded 
school  district  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

John  T.  McGlnnls,  In  pro.  per.  Kelley 
and  Cherry,  for  appellees. 

CLAX,  0.  This  action  Involves  the  validi- 
ty of  the  proceedings  under  which  the  Bards- 
town graded  common  school  district  was  es- 
tablished, and  also  the  validity  of  the  pro- 
ceedings leading  up  to  the  Issuance  of  bonds 
by  said  district  for  the  purpose  of  erecting 
a  school  building  and  purchasing  suitable 
school  furniture  and  apparatus.  On  June 
10,  1907,  a  petition  was  filed  In  the  county 
court  of  Nelson  county  by  J.  W.  Shaunty 
and  more  than  10  others,  who  were  residents, 
taxpayers,  citizens,  and  legal  voters  of  the 
city  of  Bardstown  and  In  the  proposed  grad- 
ed common  school  district  This  petition  ask- 
ed for  the  establishment  of  a  graded  school 
district,  and  designated  the  boundary  of 
same.  The  boundary  of  common  school  dis- 
tricts Nos.  1,  37, 13,  and  54  of  Nelson  county 
was  partially  Included  In  the  boundary  of  the 
proposed  graded  common  school  district,  and 
the  boundary  of  graded  common  school  dis- 
trict No.  33  was  wholly  included  in  aald  pro- 
posed graded  common  8cho6l  district.  A 
majority  of  the  trustees  of  these  several  dis- 
tricts, partially  or  wholly  Included  within 
the  proposed  district,  together  with  the  coun- 
ty superintendent  of  schools.  Indorsed  their 
approval  of  the  establishment  of  the  proposed 
district.  The  petition  asked  that  an  election 
be  called  In  said  proposed  graded  common 
school  ■  district,  and  the  sense  of  the  voters 
be  taken  upon  the  proposition  whether  or  not 
they  would  vote  an  annual  tax  not  exceeding 
40  cents  on  eadi  $100  of  property  assessed 


In  said  graded  common  school  district,  and 
a  poll  tax  not  exceeding  $1.50  per  capita.  At 
the  time  of  the  filing  of  said  petition  the 
county  court  appointed  Robert  L.  Irvine  and 
William  H.  Fulton  commissioners,  who  were 
directed  to  make  a  survey  of  the  proposed 
district  boundary  and  a  plat  of  same,  and 
to  report  at  the  next  term  of  the  county- 
court  thereafter.  At  the  August,  1907,  term 
of  the  Nelson  county  court,  the  commlsalon- 
ers  filed  a  report  giving  a  full,  complete,  and 
accurate  survey  by  metes  and  bounds  and 
courses  and  distances  of  the  proposed  dis- 
trict, Including  a  plat  of  same.  Thereupon 
said  court  entered  an  order  directing  the 
sheriff  to  hold  an  election  at  the  oourtbonse 
In  said  graded  school  district  on  Monday, 
September  23,  1907,  for  the  purpose  of  tak- 
ing the  sense  of  the  legal  white  voters  in 
said  district  upon  the  proposition  of  whether 
or  not  they  would  vote  an  annual  tax  of  40 
cents  on  each  $100  of  property  assessed  in 
said  district  belonging  to  the  white  voters  or 
corporations  in  said  district,  and  a  poll  tax 
of  $1  per  capita  on  each  white  male  Inhabit- 
ant over  21  years  of  age  residing  in  said  dis- 
trict for  the  purpose  of  maintaining  a  graded 
common  school  in  said  district,  and  for  the 
purpose  of  erecting  suitable  buildings  there- 
for. Said  order  and  notice  of  the  election 
were  duly  published  in  the  Kentucky  Stand- 
ard, a  wedtly  newspaper  published  in  the 
county,  for  20  days  before  the  election,  and 
by  handbills  posted  at  five  conspicuous  places 
in  said  district  Officers  of  election  were  ap- 
pointed, and  the  election  held  September  2i, 
1907.  The  returns  of  said  election  were 
made,  and  the  county  board  of  election  com- 
missioners of  Nelson  county  met  at  the  court- 
house on  September  28,  1907,  opened  and  can- 
vassed the  returns  of  said  election,  certified 
that  the  number  of  votes  cast  for  and  in  fa- 
vor of  said  graded  common  school  tax  was 
232  and  the  number  of  votes  against  tlie 
same  was  120,  and  further  certified  that  W. 
A.  Rosenham,  J.  W.  Sbaunty,  John  E.  New- 
man, Lk  B.  Samuels,  and  EA.  O'Bryan  receiv- 
ed the  highest  number  of  votes  as  trustees. 
On  the  14th  day  of  October,  1907,  that  belng^ 
the  regular  term  of  the  Nelson  county  court, 
the  said  court  made  and  entered  an  order 
reciting  that  said  election  In  said  graded  com- 
mon school  district  bad  been  held  on  the  23d 
day  of  Sq?tember,  1907,  and  giving  the  result 
of  same.  There  was  also  entered  of  record 
the  certificate  of  the  board  of  election  com- 
missioners of  Nelson  county,  certifying  the 
election  of  the  foregoing  trustees,  and  further 
certifying  the  amount  of  tax  voted.  By  the 
terms  of  this  order,  and  pursuant  to  the  direc- 
tion of  the  Nelson  county  court,  a  copy  there- 
of was  furnished  to  the  superintendent  of 
schools  of  Nelson  county,  who.  In  connection 
with  the  said  trustees,  was  authorized  to  or^ 
ganlze  a  graded  common  school  in  said  dis- 
trict in  accordance  with  the  provisions  of 
the  law.    Thereafter,  on  the  16th  day  of  Oc- 
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tober,  1907,  aald  tmsteeB,  together  with  the 
county  8ui>erlntendent  of  schools,  organized 
a  graded  common  school.  On  January  18, 
1908,  said  board  of  trustees  met  and  held  a 
session,  and  entered  an  order  calling  an  elec- 
tion in  Bald  graded  school  district  for  the 
purpose  of  taking  the  sense  of  the  legal 
white  voters  of  the  district  on  the  question 
of  whether  the  trustees  should  be  authorized 
to  Issue  and  sell  bonds  In  said  district  In  any 
sum  not  exceeding  the  amount  allowed  under 
the  Constitution  and  laws  of  the  common- 
wealth, and.  In  no  event,  for  an  amount  great- 
er than  130,000,  for  the  purpose  of  providing 
suitable  grounds,  school  buildings,  furniture, 
and  apparatus  for  said  district  Officers  to 
hold  the  election  were  duly  appointed.  The 
returns  of  this  election,  which  was  held  Jan- 
uary 31,  1908,  together  with  the  poll  sheets, 
were  made  to  the  county  superintendent,  who 
canvassed  the  same  and  certified  that  there 
were  89  votes  in  favor  of  the  Issuance  of  the 
bonds  by  the  trustees  of  said  district,  and 
that  these  were  all  the  votes  cast  at  said 
election.  The  appellant  Instituted  this  ac- 
tion to  enjoin  the  levy  and  collection  of  the 
tax  on  his  property  and  the  issuance  of  the 
bonds.  The  lower  court  dismissed  his  peti- 
tion, and  from  that  Judgment  he  prosecutes 
this  appeaL 

Appellant  attacks  the  validity  of  the  pro- 
ceedings on  the  following  grounds :  (1)  The 
boundary  given  In  the  petition  was  not  suffi- 
ciently specific  and  certain.  (2)  The  vote  at 
the  election  of  September  23,  1907,  should 
have  been  canvassed  by  the  county  school  su- 
perintendent. Instead  of  the  board  of  elec- 
tion commissioners.  (3)  The  returns  of  the 
election  of  January  31,  1908,  in  regard  to  the 
Issuance  of  bonds,  were  canvassed  by  the 
county  school  superintendent,  Instead  of  the 
board  of  election  commissioners.  (4)  The 
meeting  of  the  board  of  trustees  in  October 
following  the  election  was  Irregular,  In  that 
they  cast  lots  for  their  respective  terms,  and 
the  terms  designated  by  them  did  not  com- 
ply with  the  provisions  of  the  statute.  (5) 
The  election  held  on  January  31,  1908,  was 
irregular,  for  the  reason  that  the  order  call- 
ing said  election  was  not  in  accordance  with 
the  requirements  of  the  statute,  as  It  failed 
to  set  out  the  number  of  bonds  to  be  issued, 
their  character  and  tenure,  and  the  exact 
amount  of  the  indebtednesa.  (6)  The  bond 
proposed  to  be  Issued  does  not  conform  to  the 
requirements  of  the  statute,  In  that  the 
trustees  provided  that  two  bonds  should  fall 
due  each  year,  whereas  the  statute  makes  it 
the  duty  of  the  trustees  to  create  a  sinking 
fnnd,  and  redeem  such  bonds  as  the  sinking 
fund  permits. 

First  The  description  of  the  boundary  of 
the  proposed  district  set  forth  In  the  petition 
is  not  made  by  courses  and  distances.  The 
boundary  la  described  by  following  certain 
well-known  roads  and  the  dividing  lines  be- 
tween certain  well-known  farms.  This  de- 
scription, we  tblnk,  is  of  Itself  sufficient;  but, 


in  order  to  make  It  more  epeciflc,  a  survey 
was  properly  made  and  reported  to  the  coun- 
ty court,  and  upon  this  survey  the  boundary 
of  the  new  district  was  based.  This  survey 
simply  describes  by  metes  and  bounds  and 
courses  and  distances  the  territory  embraced 
within  the  boundary  described  in  the  petition. 
There  can  be  no  question,  therefore,  that  the 
district  was  duly  and  legally  established  ac- 
cording to  the  boundary  set  out  In  the  peti- 
tion. 

Second.  Subsection  6,  {  4463a,  Ky.  St  1903, 
is  as  follows:  "It  shall  be  the  duty  of  the 
county  election  commissioners,  or  the  regular 
canvassing  board  of  the  county,  to  tabulate 
the  vote  from  the  various  precincts  as  shown 
by  the  certificates  from  the  same  and  to  make 
a  certificate  showing  the  total  number  of 
votes  cast  for  the  tax  and  the  total  number 
cast  against  it  in  the  county,  which  certificate 
shall  be  entered  of  record  In  the  office  of  the 
county  court  clerk  within  ten  days  from  the 
date  of  the  election."  Section  44G8  is  as  fol- 
lows: "If  it  shall  appear  that  a  majority 
of  the  votes  cast  at  the  said  election  were  In 
favor  of  said  tax,  then  it  shall  be  the  duty 
of  the  county  Judge  to  cause  the  certificate  of 
the  examining  board  showing  the  amount  of 
tax  voted,  and  the  names  of  the  six  trustees 
elected,  to  be  entered  of  record  In  the  order- 
book  of  his  court,  and  to  give  a  copy  thereof 
to  the  county  superintendent,  who,  in  connec- 
tion with  the  trustees,  shall  organize  a  graded 
common  school  in  said  district  in  accordance 
with  the  provisions  of  this  law."  From  tliuse 
sections  it  will  be  seen  that  the  authority  to 
canvass  the  returns  and  to  make  the  certifi- 
cate showing  the  amount  of  tax  voted,  as 
well  as  the  names  of  the  trustees  elected,  has 
been  vested  in  the  board  of  election  commis- 
sioners, and  we  are  therefore  of  opinion  that 
the  returns  of  the  election  in  question  wei-e 
properly  canvassed  by  them. 

Third.  Appellant's  contention  that  the  re- 
turns of  the  election  of  January  31,  1908,  In 
regard  to  the  Issuance  of  bonds,  should  have 
been  canvassed  by  the  board  of  election  com- 
missioners Instead  of  the  county  school  super- 
intendent is  without  merit  This  question 
was  passed  upon  in  the  case  of  Arbuckle,  etc., 
V.  McKlnney,  etc.,  97  S.  W.  408,  30  Ky.  Law 
Rep.  65,  wherein  it  was  held  that  the  county 
school  superintendent  had  the  power  to  can- 
vass the  returns  and  decide  the  vote. 

Fourth.  We  deem  it  unnecessary  to  pass 
upon  the  question  whether  the  action  of  the 
trustees  in  casting  lots  for  their  respective 
terms,  and  the  assignment  of  the  term  of 
each,  was  in  accordance  with  the  statute. 
Suffice  it  to  say  that  they  were  all  duly  and 
legally  elected.  They  qualified  by  taking  the 
oath  of  office.  The  term  of  no  one  had  expir- 
ed at  the  time  of  the  proceedings  in  ques- 
tion, and  any  Irr^ularity,  therefore,  in  re- 
gard to  the  length  of  their  respective  terms, 
could  in  no  way  affect  the  validity  of  the 
proceedings. 

Fifth.  The   taxable   property   of   the   dis- 
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trlct  Is  shown  to  be  not  less  than  $1,750,000. 
Sections  157  and  158  of  the  Constitution  limit 
the  amount  of  the  bonded  indebtedness  for 
the  taxing  district  to  2  per  cent  of  the 
amount  of  the  taxable  property  within  Its 
boundary.  The  limit  of  the  amonnt  of  bonds 
which  could  be  issued  by  the  district  under 
consideration  was  in  round  numl>er8  $35,000. 
The  order  provided  for  a  vote  upon  the  issu- 
ance of  bonds  within  the  limit  fixed  by  the 
Constitution  and  laws  of  the  state,  and  in  no 
event  to  exceed  $30,000.  The  question  sub- 
mitted to  the  voters  was  in  the  precise  lan- 
guage of  the  statute.  It  was  not  necessary 
that  the  term  of  the  bonds  to  be  Issued  and 
the  rate  of  interest  should  be  given.  The 
statute  limits  the  term  to  30  years  and  the 
rate  of  interest  to  6  per  cent  Some  latitude 
within  the  constitutional  limitations  must 
be  allowed!  to  the  wisdom  of  the  trustees  in 
issuing  the  bonds.  They  ought  to  be  at  lib- 
erty within  those  limitations  to  make  the  best 
bargain  with  reference  to  the  twnds  and  the 
rate  of  Interest  that  the  marlcet  affords ;  they 
being  authorized  to  sell  the  bonds  for  the 
highest  price  obtainable,  not  less  than  the 
par  value,  with  accrued  interest  The  ques- 
tion propounded  to  each  voter  was  precisely 
that  prescribed  by  the  statute,  and  It  was  In 
all  respects  sufficient  to  enable  him  to  ascer- 
tain his  wishes  on  the  subject  about  to  be 
voted  on,  and  this  was  all  that  was  required. 
Arbnckle,  etc.,  v.  McKinney,  etc.,  supra. 

Sixth.  But  It  is  contended  that  the  board 
has  no  auttiority  to  provide  for  the  redemp- 
tion of  two  lionds  each  year  under  the  follow- 
ing provision  of  section  4482,  Ky.  St  1903: 
"The  board  of  trustees  shall,  out  of  collec- 
tions under  each  levy,  by  order,  set  apart 
out  of  the  collection  of  each  levy  a  sufficient 
amount  to  pay  Interest  for  the  year  on  any 
bonds  Issued,  and  the  treasurer  shall  pay 
same;  and.  In  addition,  sliall,  out  of  the  sev- 
eral levies,  until  entire  payment  of  such 
bonds,  set  aside  a  sufficient  amount  as  a 
sluicing  fund,  when  aggregated,  to  meet  the 
principal  of  the  bonds  at  maturity,  which 
sinking  fund  shall  be  kept  loaned,  with  ample 
security,  or  profitably  invested,  and  shall  be 
used  for  no  other  purpose  than  the  payment 
of  principal  of  such  bonds.  But  if  the  board 
BO  order,  the  sinking  fund,  or  any  part  there- 
of, may  be  used  in  the  purchase  of  sudi  bonds 
l>efore  maturity,  except  a  sufficiency  to  pay 
Interest  on  the  outstanding  bcmds."  We  are 
unable  to  agree  with  this  contention.  It  is 
the  duty  of  the  board  of  trustees  to  provide 
a  sinking  fund  for  the  redemption  of  the 
bonds.  The  tax  can  be  levied  so  that  two 
bonds  may  be  redeemed  eadi  year.  There 
can  be  no  doubt  that  it  is  a  much  better 
business  policy  to  use  the  sinking  fund  tor 
the  redemption  of  bonds  than  to  loan  it  out 
or  invest  it  in  other  securities.  There  is 
always  a  risk  connected  with  every  loan  or 
Investment,  but  there  can  be  no  risk  in  re- 
deeming outstanding  bonds. 

We  have  not  only  considered  the  alleged  er- 


rors pointed  out  by  appellant,  but  have  care- 
fully read  the  record  of  the  whole  proceedings 
leading  up  to  the  establishment  of  the  pro- 
posed graded  common  school  district;  the 
election  of  the  trustees,  and  the  Issuance  of 
the  bonds,  and  we  have  been  unable  to  find 
any  error  therein. 
Wherefore  the  Judgment  Is  affirmed. 


ODER  T.  JUMP. 

(Court   of  Appeals   of  Kentucky.     March   13, 
1908.) 

1.  Vendob  ANn  PuBCHASEB— Bonn  TO  CONVBT 
—Effect  as  Transfeb  of  Title. 

Where  a  beneficiary  under  a  tmst  deed, 
which  authorized  the  trustee  with,  the  bene- 
ficiary's consent  to  convey  the  trust  property, 
requested  the  trustee  in  writing  to  convey  the 
property  to  a  certain  person,  but  the  trustee,  in- 
stead of  making  a  deed,  gave  a  bond  to  con- 
vey under  which  the  obligee  went  into  posses- 
sion, the  bond  vested  the  equitable  title  to  the 
land  in  the  obligee  sufiicient  to  sustain  a  subse- 
quent conveyance  to  him  as  against  a  judgment 
creditor  of  ttie  l>eneficiary. 

2.  Fbauds,  Statttte  of— Intebest  in  Lakd— 
Tbansfeb— Necessity  of  Whiting. 

A  tteneficlary  under  a  trust  deed,  which  au- 
thorized the  tmstee  to  convey  the  trust  property 
with  the  consent  of  the  beneficiary,  requested  the 
trustee  in  writing  to  convey  the  trust  property 
to  a  certain  pers(»i.  The  trustee,  instead  of 
conveying  the  land,  gave  a  bond  for  a  deed. 
Held,  in  an  action  by  a  judgment  creditor  of 
the  lieneflciary  to  set  aside  a  subseauent  con- 
veyance by  the  trustee  in  pursuance  of  the  bond, 
that  it  was  immaterial  wheth'^r  the  written  di- 
rection sent  by  the  beneficiary  to  the  trustee  waa 
a  sufficient  compliance  with  the  statute  of 
bauds. 

Appeal  from  Circuit  Court,  Orant  County. 

"Not  to  be  officially  reported." 

Action  by  T.  J.  Jump  against  Amanda  C 
Oder  and  others  to  set  aside  a  conveyance 
as  fraudulent  From  a  judgment  for  plain- 
tiff on  sustaining  a  demurrer  to  defendant's 
amended  answer,  defendant  Oder  appeals.  Re- 
versed, with  directions  for  new  trial. 

A.  O.  De  Jamette,  for  appellant  W.  B. 
Clay  and  M.  D.  Gray,  for  appellee. 

CARROLL,  J.  On  June  28,  1004,  one  J. 
N.  Garter  obtained  a  judgment  against  Aman- 
da C  Oder,  and  on  the  11th  day  of  July 
following  an  execution  was  Issued.  This  ex- 
■ecutlon  was  levied  upon  a  tract  of  land,  and 
at  the  execution  sale  the  appellee  Jump  be- 
came the  purchaser.  After  obtaining  a  sher- 
iff's deed,  he  brought  this  suit  against  the 
execution  defendant,  Amanda  C.  Oder,  and 
Walter  Oder,  who  was  her  son,  alleging  that 
on  June  20,  1904,  and  after  the  action  of 
Carter  had  been  instituted,  Amanda  Oder 
conveyed  the  land  to  her  son,  Walter  Oder, 
for  the  pretended  consideration  of  $1  In  hand 
paid,  and  the  further  pretended  considera- 
tl(Mi  that  he  would  board,  clothe,  and  take 
care  of  her  during  her  life,  and  also  support 
and  provide  for  Mary  Bond  until  she  married 
or  died.  He  charged  that  the  conveyance 
was  fraudulent  and  was  made  by  both  of 
the  parties  thereto  with  the  Intent  to  bindn 
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and  delay  Carter  In  the  collection  of  his  debt, 
and  that  the  deed  was  not  lodged  for  record 
In  the  proper  office  until  the  execution  had 
been  placed  in  the  sheriff's  hands.  He  asked 
that  the  deed  be  set  aside,  and  he  be  adjudg- 
ed the  owner  of  the  land.  The  answer  of 
Walter  B.  Oder,  after  denying  any  fraudu- 
lent intent,  set  up  that  the  deed  was  made  In 
pursuance  of  a  contract  entered  Into  several 
years  before  the  Institution  of  the  action, 
and  filed  a  copy  of  a  bond  purporting  to  bare 
been  made  on  the  2d  day  of  May,  1899,  by 
Amanda  Oder  and  her  trustee,  S.  8.  Mullens, 
conveying  to  him  the  tract  of  land  for  the  re- 
cited considerations  heretofore  set  out.  In 
a  reply  the  execution  of  the  bond  was  denied, 
u  well  as  the  other  averments  of  the  answer. 
Afterwards,  In  an  amended  answer,  Oder  set 
up  that  on  June  11,  1898,  and  for  many  years 
prevlons  thereto,  Amanda  C.  Oder  had  been 
a  bona  fide  housekeeper  with  a  family  resi- 
dent upon  the  land  in  contest,  whldi  was  of 
less  valne  than  one  thousand  dollars;  that 
upon  said  date  she  contracted  with  Walter  B. 
Oder  to  sell  to  him  the  land  for  the  consid- 
eration of  $200  which  she  owed  him,  and  the 
farther  consideration  that  he  would  maintain 
and  support  her  and  Mary  Bond;  that  the 
contract  was  In  writing,  signed  by  her,  and 
delivered  to  Walter  B.  Oder,  and  by  blm  to  S. 
8.  Mullens,  who  held  the  legal  title,  and  who 
was  requested  by  the  writing  to  convey  the 
land  to  Walter  Oder.  He  further  averred 
that  Mullens  from  neglect  and  other  causes 
failed  to  make  a  deed  in  accordance  with  the 
request,  but  he  signed  and  delivered  to  Wal- 
ter Oder  the  bond  referred  to  In  the  original 
answer;  that  upon  the  execution  of  this  pa- 
per Amanda  Oder  placed  Walter  Oder  in  pos- 
session of  the  land,  and  he  had  since  held 
and  claimed  It  as  bis  own.  The  writing  re- 
ferred to  In  the  amended  answer  reads  as 
follows:  "February  11,  1898.  Mr.  Mullens- 
Dear  Sir:  I  take  the  liberty  to  drop  you  a 
few  lines  to  let  you  know  that  I  have  sold 
the  Stephens  Creek  farm  to  Walter,  and  I 
want  you,  as  you  are  my  trustee,  to  go  with 
Walter  to  Wiillamstown  and  make  him  a 
deed  to  the  farm,  with  a  consideration  of  two 
hundred  dollars  for  building  a  bam  on  the 
farm,  and  Walter  Is  to  take  care  of  me,  his 
mother,  during  my  life,  and  also  the  orphan 
girl  Mary  Bond  until  she  married  or  died. 
I  have  the  malaria  so  bad  I  can't  live  here. 
Amanda  0.  Oder."  Afterwards  the  appellee 
entered  a  general  demurrer  to  the  amended 
answer  upon  the  ground  that  the  writing 
mentioned  in  it  and  upon  which  It  was  found- 
ed was  not  sufficient  to  support  In  the  mean- 
ing of  the  statute  of  frauds  a  sale  of  the 
land.  This  demurrer  was  sustained,  and,  the 
appellant  declining  to  amend,  a  judgment 
was  rendered  granting  to  appellee  the  relief 
wngbt  in  his  petition.  We  may  add  that,  be- 
fore tbe  demurrer  was  sustained,  the  appel- 
lees had  taken  some  depositions  that  partially 
supported  tbelr  contention ;  but  upon  the 
merits  of  tbe  case^  or  as  to  whether  or  not 


the  bond  or  writing  was  executed,  we  express 
no  opinion  whatever. 

The  only  question  we  are  asked  to  and  do 
pass  upon  is  tbe  ruling  of  the  court  in  sus- 
taining the  demurrer  to  the  amended  answer. 
The  correctness  of  this  ruling  depends  upon 
the  question  whether  or  not  the  paper  signed 
by  Amanda  Oder  was  sufficient  authority  to 
Mullens,  the  trustee,  to  convey  the  interest 
of  Mrs.  Oder.  The  bond  made  by  Mullens 
to  Walter  B.  Oder  purports  to  have  been 
made  with  the  consent  of  Mrs.  Amanda  Oder, 
and  appears  to  have  been  signed  by  both  Mul- 
lens and  Mrs.  Oder.  If  Mrs.  Oder  executed 
the  paper,  directing  Mullens  to  make  a  deed 
to  Walter  Oder,  and  in  compliance  with  this 
request  Mullens  made,  not  a  deed,  but  a 
bond,  then  Walter  Oder  by  virtue  of  these 
papers  became  the  equitable  owner  of  the 
land.  We  do  not  consider  It  necessary  to  in- 
quire whether  or  not  the  written  direction 
sent  by  Mrs.  Oder  to  Mullens  was  a  sufficient 
compliance  with  the  statute  of  frauds,  be- 
cause in  our  opinion  it  was  not  necessary 
that  she  should  have  done  more  than  mere- 
ly direct  Mullens  in  writing  to  convey  the 
land  to  Walter  Oder.  Tbe  legal  title  was 
In  Mullens.  In  the  deed  by  which  Mullens 
held  as  trustee  it  was  provided  that  "it  is 
also  understood  that  the  said  trustee  may  at 
any  time  with  the  consent  of  Amanda  O.  Oder 
*  •  *  sell  tbe  land  hereby  conveyed."  Mul- 
lens merely  held  tbe  legal  title  for  the  use 
and  benefit  of  Mrs.  Oder ;  and  If  she  consent- 
ed to  a  conveyance,  and  in  pursuance  to  such 
consent  a  conveyance  was  in  fact  made,  the 
title  would  vest  In  the  grantee.  Tbe  bond 
purix>rtlng  to  have  been  made  by  Mullens, 
after  stating  fully  the  consideration,  describes 
sufficiently  the  land  conveyed,  and  in  other 
respects.  If  made.  Invested  Walter  Oder  with 
the  equitable  title.  In  our  opinion  the  court 
erred  In  sustaining  a  demurrer  to  the  amend- 
ed answer.  Upon  a  return  of  the  case  the 
pleadings  may  be  amended  If  the  parties  so 
desire,  and  such  proof  taken  as  may  be  deem- 
ed necessary  to  fully  present  the  Issues. 

Wherefore  the  Judgment  of  the  lower  court 
is  reversed,  with  directions  for  a  new  trial 
consistent  with  this  opinion. 

LASSING,  J.,  not  sitting. 


B>.  SMITH  &  SON  V.  GARRISON. 


(Court  of  Appeals  of  Kentucky. 
1908.) 


March    13, 


L   MASTXB  and    SKBVANT— iRJTTaiES   TO    Seev- 

ANT— Defective  Mine  Entbt. 

It  was  the  duty  of  the  owners  of  a  mine  to 
timber  the  side  of  the  mine  entry  in  order  to 
furnish  their  servants  with  a  reasonably  safe 
place  to  work. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  DiK. 
vol.  34,  Master  and  Servant,  {  209.] 

2.  Same— Inspection. 

A  miner,  injured  by  a  fall  of  stone  from 
the  side  of  a  mine  entry,  the  dangerous  con- 
dition of  the  entry  being  known  to  the  operators 
of  the  mine,  but  not  to  the  injured  person,  was 
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not  regnired  to  inspect  or  examine   the   mine 
cloaeiy  in  order  to  ascertain  its  condition. 

3.  Samb— Notice  to  Fokemar. 

Notice  of  the  dangerous  character  of  a  mine 
entry  to  the  mine  iwss  in  charge  of  tlie  mine 
constituted  notice  to  tlie  ownets. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  {  251.] 

4.  TBIAL — PEBEMPTOKT  iNSTBDCnOHS. 

Where,  in  an  action  for  injuries  to  a  miner 
by  rock  falling  from  the  side  of  the  mine  entry, 
there  was  some  proof  that  the  accident  was 
due  to  the  negligence  of  those  in  charge  of  the 
mine,  the  court  properly  refused  to  give  a  per- 
emptory instruction  for  defendants. 

fEki  Note.— For  cases  in  point,  see  Cent  Die 
vol.  46,  Trial,  H  332,  333.] 

5.  Masteb  and  Sebvant— Ihjttkiss  to  Skbt- 
anl^-question  fob  jubt. 

In  an  action  against  an  alleged  partnersliip 
for  injuries  to  a  servant,  evidence  held  to  re- 
quire submission  to  the  jury  of  the  question  of 
tlie  existence  of  a  partnership,  and  whether 
plaintiff  was  employed  thereby,  or  by  an  inde- 
pendent contractor. 

6.  Tbiai.— iRSTBucnoHS— Applicatiok  to  Is- 
sues. 

Where^  in  an  action  for  injuries  to  a  miner, 
defendants  did  not  plead  that  plaintiff  was  em- 
ployed by  K.  as  an  independent  contractor,  de- 
fendants were  not  entitled  to  an  instruction 
that,  if  plaintiff  was  employed  by  K.  at  certain 
work  in  the  mine  under  a  contract  which  K.  liad 
with  the  owners,  then  the  jury  should  find  for 
defendants,  audi  instruction  not  being  witliin 
the  issaes. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {§  587-^5.] 

Appeal  from  Circuit  Court,  Whitley 
County. 

'Not  to  be  officially  reported." 

Action  by  Robert  Garrison  against  E. 
Smith  &  Son.  Judgment  for  plaintiff,  and 
defendants  appeal.     Affirmed. 

H.  H.  Tye,  for  appellants.  E.  8.  Bose 
and  J.  K.  Watkins,  for  appellee. 

LASSING,  J.  Appellee  insUtuted  his  suit 
In  the  Whitley  circuit  court  against  appel- 
lants to  recover  damages  for  personal  In- 
juries received  by  liim  ivhiie  in  the  employ 
of  appellants  as  a  cool  miner.  He  alleged 
that  appellants  were  partners,  doing  busi- 
ness as  E.  Smith  &  Son;  that  they  negligent- 
ly permitted  their  coal  mine  to  become  and 
remain  in  an  unsafe  condition,  which  fact 
was  unknown  to  appellee,  though  known  to 
appellants;  that  by  reason  of  the  dangerous 
and  unsafe  condition  of  the  mine  slate,  rock, 
and  earth  were  permitted  to  fall  upon  and 
seriously  injure  him.  Issue  was  Joined  upon 
every  material  allegation  of  the  petition,  and 
the  plea  of  contributory  negligence  was  Inter- 
posed by  appellants.  This  was  denied  In 
the  reply.  On  the  Issues  thus  joined  a  trial 
was  bad,  and  the  jury  returned  a  vierdlct  in 
favor  of  appellee,  to  reverse  which  this  ap- 
peal is  prosecuted. 

Many  grounds  are  relied  upon  for  reversal, 
but  we  will  notice  only  those  which  we  deem 
material.  Appellants  insist  that  a  peremp- 
tory Instruction  should  bare  been  given  the 
jury  at  the  conclusion  of  appellee's  testi- 
mony.   The  accident  which  resulted  in  the 


injury  of  appellee  happened  In  the  entry  ot 
the  mines.  It  was  not  due  to  the  falling  of 
rock  or  slate  from  overhead  where  appel- 
lee was  working,  but  to  the  falling  of  stones 
from  the  side  of  the  mine.  It  was  not  a  part 
of  appellee's  duty  to  timber  the  side  of  the 
entry  of  the  mine.  That  duty  devolved  upon 
the  owners,  as  it  was  their  duty  to  fumlsli 
to  their  employes,  including  appellee,  a  rea- 
sonably safe  place  In  which  to  do  their  work. 
Nor  was  appellee  bound  to  Inspect  or  ex- 
amine the  mine  closely  where  this  accldoit 
occurred.  If,  In  fact,  the  mine  at  the  point 
where  the  accident  occurred  was  in  a  dan- 
gerous and  unsafe  condition,  and  this  fact 
was  known  to  appellants,  and  unknown  to 
appellee,  and  could  not  have  been  discovered 
by  appellee  by  the  exercise  of  ordinary  care, 
then  clearly  appellants  should  be  held  liable 
for  any  Injury  which  resulted  from  this  un- 
safe condition  of  the  mine  at  that  point. 
One  witness,  Louis  Kinney,  testified  that  this 
mine  was  dangerous,  and  that,  although 
this  danger  was  not  apparent,  yet  it  was 
known  to  the  "mine  boss"  or  "bank  boss," 
because  he  had  told  bim  about  it  more  than 
a  we^  before  the  accident  occurred,  and 
this  "banlc  boss"  could,  by  furnishing  the 
necessary  props  and  timbers,  have  render- 
ed the  mine  safe  and  prevented  the  accldoit 
Notice  to  the  "bank  boss"  in  charge  of  the 
mine  was  notice  to  the  owners  of  the  unsafe 
condition  of  the  mine.  There  being  some 
proof  tending  to  show  that  the  accident 
which  resulted  in  the  Injury  to  appellee  was 
due  to  the  carelessness  and  negligence  of 
those  in  charge  of  the  mine,  the  trial  court 
properly  refused  to  give  a  peremptory  In- 
struction. 

Appellants  also  insist  that  the  proof  falls 
to  show  the  existence  of  a  partnership  be- 
tween appellants.  The  existence  or  non- 
existence of  the  partnership  was  a  matter 
peculiarly  within  the  knowledge  of  api)ei- 
lants.  Appellee  charged  that  they  were  part- 
ners. This  they  denied.  The  checks  which 
were  used  to  pay  the  employes  in  this  mine 
bore  the  Inscription  "E.  Smith  &  Son." 
These  were  circulated  as  legal  tender  at  their 
commissary.  If  they  were  not  doing  busi- 
ness as  partners,  then  the  circulating  medi- 
um which  they  were  using  to  meet  their 
obligations  was  calculated  to  mislead,  not 
only  their  employes,  but  the  general  public 
doing  business  with  them.  E.  Smith  is  sol- 
vent, and  is  the  owner  of  the  mine.  Isham 
Smith  is  his  son.  It  Is  admitted  tliat  at  one 
time  they  had  been  associated  together  in 
operating  the  mine,  though  E.  Smith  testi- 
fied that  be  was  no  longer  Interested  in 
operating  the  mine  at  the  time  of  the  acci- 
dent complained  of;  and  yet  he  testified 
that,  although  this  was  true,  he  knew  that 
the  checks  which  Iwre  the  imprint  of  "E. 
Smith  &  Son"  were  still  being  used  to  pay 
the  mine  operatives.  Isham  Smith  was  In 
the  active  management  of  the  mine.  El. 
Smith  spent  a  good  part  of  his  time  around 
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tlie  "commlasaty,"  and  wheUier  flnandally 
interested  In  the  venture  or  not,  was  so  Inti- 
mate connected  with  the  conduct  of  Its  af- 
fairs that  one  would  be  fully  Justified  \a 
concluding  that  he  was  a  partner.  This  is 
especially  true  In  the  absence  of  any  notice 
to  the  public  that  he  was  no  longer  associat- 
ed with  his  son  in  the  conduct  of  the  busi- 
ness. ISesides,  as  we  have  above  said,  the 
question  of  partnership  or  no  partnership 
was  one  of  the  issues  made  by  the  pleadings, 
and,  there  being  some  proof  tending  to  show 
tbe  existence  of  the  partnership,  the  trial 
court  properly  submitted  this  question  to 
the  Jury. 

Appellants  also  Insist  that  tbe  evidence 
tends  to  show  that  the  witness  Louis  Kin- 
ney was  in  fact  an  Independent  contractor; 
but  he  swears  that  he  was  in  the  employ  of 
the  Smitlis,  and  was  working  under  them 
and  their  "banlc  boss,"  Sloan,  and  that  the 
Smiths  paid  him.  The  Smiths  denied  this, 
and  these  facts  were  for  the  consideration 
of  the  Jury  in  determining  whether  or  not 
appellee  was  employed  by  appellants. 

Appellants  complain  of  the  Instructions; 
but,  upon  a  careful  examination  of  same,  we 
are  of  opinion  that  they  fairly  and  fully  pre- 
sented tbe  law  of  the  case,  as  warranted  by 
the  facts,  and  tbe  objections  interposed  by 
appellants  thereto  are  without  merit. 

Appellants  also  say  that  they  were  en- 
titled to  have  Instruction  "B"  offered  by 
them  given  to  the  Jury.  This  instruction 
was,  in  substance,  to  the  effect  that,  if  ap- 
pellee was  employed  by  Louis  Kinney  to  do 
certain  work  in  the  mine  under  a  contract 
which  said  Kinney  had  with  the  owners, 
then  the  Jury  should  find  for  the  defendants. 
Appellants  were  not  entitled  to  such  an  in- 
struction, for  no  such  issue  was  raised  by 
the  pleadings.  If  they  had  desired  to  es- 
cape liability  on  this  ground,  they  should 
have  so  pleaded,  and,  having  failed  so  to  do, 
they  were  not  entitled  to  an  instruction  up- 
on this  point;  the  rule  being  well  settled 
that  instructions  must  be  based  upon  the 
issues  made  by  the  pleadings,  and  in  sup- 
port of  which  proof  is  introduced. 

Being  of  opinion  that  there  were  no  er- 
rors in  the  conduct  of  the  trial  prejudicial 
to  the  substantial  rights  of  appellants,  tbe 
Judgment  is  afiSrmed. 


CITT  OF  COVINGTON  v.  CARROLL  et  el. 

(Court  of  Appeals  of  Kentucky.    March  11, 
190&) 

1.  Taxatiok — Assessment— Levy  of  Taxes. 

It  is  indispensable  to  a  valid  levy  of  taxes 
that  there  Bhould  have  been  an  assessment;  of 
the  property  on  which  the  levy  must  be  based. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol  45,  Taxation,  {  610.] 

2.  BJlMX. 

Tbe  assessment  for  taxes  made  by  the  au- 
tliorities  of  one  dty  cannot  be  used  as  a  basis 
for  the  levy  of  tbe  tax  rate  of  another  dty, 
wher*  annexation  has  taken  place. 


8.  Samk. 

Under  Ky.  St  1903,  |§  8176,  S17&-3183, 
providing  that  all  property  subject  to  taxation 
shall  be  assessed  as  of  the  15th  of  September  of 
each  year,  etc.,  a  city  to  which  territory  pre- 
viously forming  a  town  was  annexed  in  Novem- 
ber of  one  year  cannot  levy  taxes  on  the  prop- 
erty in  the  territory  in  the  following  March. 

Appeal  from  Circuit  Court,  Kenton  County. 

"Not  to  be  ofScially  reported." 

Action  by  P.  J.  Carroll  and  others  against 
the  city  of  Covington.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.     Affirmed. 

F.  J.  Hanlon,  for  appellant  Schmidt  ft 
Holmes,  for  appellees. 


BARKER,  J.  On  the  17th  day  of  Novem- 
ber, 1906,  the  appellant,  the  city  of  Covington 
(second  class),  annexed  the  town  of  Central 
Covington  (sixth  class),  and  thereafter  the 
latter  mimiclpality  ceased  to  exist,  and  was 
Incorporated  into,  and  became  a  part  of,  the 
first  In  March,  1907,  the  city  of  Covington 
levied  a  tax  of  |1.70  upon  each  $100  worth 
of  taxable  property  within  its  corporate  lim- 
its, and  sought  to  extend  this  levy  so  as  to 
Include  the  property  of  residents  of  the  form- 
er city  of  Central  Covington  annexed  as  be- 
fore stated.  The  appellee  P.  J.  Carroll  and 
others,  being  taxpayers  therein,  instituted 
this  action  to  enjoin  tbe  collection  of  the  tax 
on  their  property. 

Section  3176  of  the  Kentucky  Statutes 
(charter  of  cities  of  the  second  class)  provides 
as  follows : 

"The  fiscal  year  shall  end  at  twelve  o'clock 
at  night  on  the  thirty-first  of  December  of 
each  year.  All  property  shall  be  assessed  as 
of  the  fifteenth  of  September  of  each  year, 
and  there  shall  exist  from  that  day  a  lien  on 
all  property  subject  to  taxation  to  the  city 
for  the  ad  valorem  taxes  for  the  fiscal  year 
commencing  on  the  first  day  of  January  next 
ensuing,  Including  all  penalties  and  interest 
that  may  be  added  thereto  or  accrued  there- 
on, superior  to  all  other  liens,  incumbrances 
and  interest." 

"Sec.  317&  As  of  September  fifteenth,  one 
thousand  eight  hundred  and  ninety-five,  and 
every  year  thereafter,  all  the  real  estate  In 
the  city  shall  be  assessed  at  its  fair  cash 
value,  estimated  at  a  fair  voluntary  sale. 

"Sec.  3179.  On  or  before  the  first  day  of 
September  in  each  year  tbe  assessor  shall 
give  public  notice  •  •  *  that  all  persons 
owning  or  having  In  their  possession  or  under 
their  control  •  •  ♦  tangible  or  intangi- 
ble personal  property  •  •  •  are  required, 
on  or  before  the  first  day  of  October,  to 
give  him  a  true  and  complete  list  of  the 
same.    ♦    •    • 

"Sec.  3180.  On  or  before  the  first  of  De- 
cember in  each  year  the  assessor  shall  return 
to  the  auditor  his  assessment  books,  certi- 
fied by  him  to  be  a  full,  careful  and  honest 
assessment  of  all  property  within  the  corpo- 
rate limits  of  the  city  subject  to 
ment    •    •    • 
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"Sec.  8181.  •  •  •  On  the  first  Monday 
in  January,  one  thousand  nine  hundred  and 
three,  and  every  four  years  thereafter,  they 
(the  board  of  equalization)  shall  meet  to 
equalize  the  assessment  upon  all  real  and 
personal  property  within  the  corporate  limits 
of  the  city.    •    •    • 

"Sec.  3182.  The  auditor  shall  carefully 
verify  the  statement  of  the  board  of  equaliza- 
tion, and  the  assessment  books  returned,  and 
If  It  be  correct,  he  shall  certify  the  same. 
If,  however,  he  finds  a  mistake,  he  shall 
cause  said  equalization  l>oard  to  meet,  and 
together  they  shall  ascertain  the  correct 
amount,  and  the  certificate  of  the  board,  in- 
dorsed by  the  auditor  as  correct,  shall  by 
him,  at  the  first  meeting  in  March  in  each 
year,  be  transmitted  to  the  board  of  council- 
men  as  a  basis  on  which  they  shall  predi- 
cate the  annual  levy  ordinance. 

"Sea  3183.  In  the  month  of  March  of  each 
year  the  general  council  shall  pass  an  ordi- 
nance levying  and  providing  for  the  collec- 
tion of  an  ad  valorem  tax  on  the  assessed 
valuation  of  the  property  In  said  dty  as  cer- 
tified to  them,    •    •    ♦  " 

As  the  city  of  Central  Covington  was  not 
extended  to  the  city  of  Covington  until  the 
17th  day  of  November,  1906,  it  is  manifest 
that  there  could  have  been  no  assessment  of 
the  property  of  Its  citizens  for  fiscal  purirases 
by  the  city  of  Covington  on  the  15th  day  of 
September,  1906,  because  at  that  time  Central 
Covington  was  an  independent  municipality 
with  Its  own  government  and  fiscal  laws. 
There  being  no  assessment  as  of  the  15th  of 
September,  1906,  there  could  not  be  a  levy 
of  taxes  for  the  fiscal  purposes  of  the  year 
1907,  for  the  reason  that  It  Is  Indispensable, 
to  maintain  a  levy  of  taxes,  that  there  should 
have  been  an  assessment  of  the  property  up- 
on which  the  levy  must  be  based.  Cooley, 
In  bis  work  on  Taxation  (volume  1,  p.  59'^, 
says:  "An  assessment,  when  taxes  are  to 
be  levied  upon  a  valuation,  Is  obviously  In- 
dispensable. It  is  required  as  the  first  step 
In  the  proceedings  against  Individual  sub- 
jects of  taxation,  and  Is  the  foundation  of  all 
which  follow  It  Without  an  assessment  they 
have  no  support,  and  are  nullities.  The  as- 
sessment Is  therefore  the  most  important  of 
all  the  proceedings  in  taxation,  and  the  pro- 
visions to  insure  its  accomplishing  its  oflSce 
are  commonly  very  full  and  particular."  And 
this  text  is  fully  supported  by  Commonwealth 
of  Kentucky  v.  B.  H.  Taylor,  Jr.,  Co.,  101 
Ky.  325,  41  8.  W.  11,  and  Slaughter,  etc.,  v. 
City  of  Louisville,  89  Ky.  112,  8  S.  W.  917. 

The  assessment  made  by  the  authorities 
of  the  town  of  Central  Covington  before  the 
annexation  cannot  be  used  as  a  basis  upon 
which  to  levy  the  tax  rate  of  the  city  of 
Covington  after  the  annexation  took  place. 
These  two  fiscal  duties  have  no  relation  the 
one  to  the  other.  The  property  upon  which 
the  tax  rate  of  the  city  of  Covington  was  to 
be  levied  should  have  been  theretofore  as- 


sessed by  the  authorities  of  Oorlngton.  The 
fiscal  needs  of  the  two  cities — the  one  being 
of  the  second  clasa  and  the  other  of  the  sixth 
class — were  widely  variant ;  and  it  may  have 
been,  and  doubtless  was,  that  the  necessities 
of  the  smaller  city  were  much  less  than  that 
of  the  larger,  and,  this  being  so,  the  rate  of 
taxation  may  have  been  much  smaller  and 
the  assessment  proportionately  much  larger. 
In  other  words,  In  some  cities  the  rule  is  to 
make  the  assessment  high  and  the  rate  low, 
and  In  others  to  make  the  assessment  low 
and  the  rate  high.  Manifestly,  therefore, 
the  assessment  made  by  the  authorities  of 
one  dty  cannot  be  used  as  a  basis  for  the 
levy  of  the  tax  rate  of  another  where  annexa- 
tion has  taken  place,  as  here.  The  precise 
question  we  have  in  band  arose  In  City  of 
Latonia  v.  Meyer,  86  S.  W.  686,  27  Ky.  Law 
Rep.  746.  In  that  case  the  taxing  district 
of  South  Covington  was  annexed  by  Latonia, 
a  city  of  the  fourth  class,  on  the  23d  day  of 
May,  1904.  By  the  charter  of  the  latter  city 
all  property  was  to  be  taxed  as  of  the  1st  day 
of  April  of  each  year,  and  It  was  sought  to 
levy  the  subsequently  made  tax  rate  of  the 
city  of  Latonia  upon  the  property  of  the  citi- 
zens of  the  tax  district  We  there  held  that 
this  could  not  be  done,  and  In  the  opinion  It 
is  said:  "The  property  within  the  dty  of 
Latonia  was  to  be  valued  for  the  purpose 
of  taxation  as  of  the  date  of  April  Ist  of 
each  year.  It  was  the  duty  of  the  assessor 
to  return  his  list  of  all  the  taxable  property 
on  or  before  the  first  Monday  In  May  of  each 
year.  The  appellee's  property  was  not  situ- 
ated within  the  corporate  limits  of  the  dty 
of  Latonia  on  the  date  at  which  it  should 
be  valued  or  at  the  time  the  assessment 
should  have  been  made.  Only  the  property 
situated  within  the  corporate  limits  of  the 
dty  on  the  1st  day  of  April  should  have  been 
assessed  and  required  to  pay  taxes.  The 
assessor  had  no  authority  to  assess  the  ap- 
pellee's property  on  either  of  the  dates  men- 
tioned, because  it  was  not  situated  within 
the  corporate  limits  of  the  municipality. 
Therefore  it  was  not  omitted  property.  The 
fact  that  the  property  was  annexed  to  the 
city  did  not  give  the  municipality  the  right 
to  Impose  a  tax  upon  It  except  at  times  pro- 
vided by  the  statute.  If  the  appellee's  prop- 
erty was  liable  to  pay  a  local  tax  for  the 
year  of  1904,  it  was  due  the  South  Coving- 
ton district,  not  to  the  city  of  Latonia. 
Bierley,  etc.,  v.  Quick's  Run  &  Ohio  River  T. 
P.  R.  Co.,  27  S.  W.  874,  17  Ky.  Law  Rep.  86." 

We  do  not  Intend  to  hold  that  the  city  of 
Covington  may  not  enforce  whatever  taxes 
had,  before  the  annexation  took  place,  been 
levied  by  the  authorities  of  the  town  of  Cen- 
tral Covington,  If  the  proper  steps  to  perfect 
the  right  to  make  the  collection  were  taken. 
But  that  question  Is  not  now  before  us. 

For  the  foregoing  reasons,  the  Judgment 
of  the  trial  court  enjoining  the  collection  of 
the  taxes  Involved  in  this  case,  la  affirmed. 
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CITY  OF  COVINGTON  et  al.  y.  RATTEE- 
MAN. 

(Court  of  Appeals  of  Kentucky.    March  10, 
1908.) 

Watebs  —  PuBuo  Watkb  Supply  —  Rknts— 

lilABILITT. 

A  purchaser  of  a  building,  the  former  tai- 
ants  of  vrhich  were  owing  for  water  rents,  of 
which  he  had  no  knowledge,  is  not  liable  for  the 

Styment  of  such  rents  due  the  city  under  Hall's 
rdinances  of  the  City  of  Covington,  §  1063, 
providing  that  for  failure  to  pay  the  rents  wa- 
ter tntif  be  turned  off  until  the  back  rents  are 
paid,  since  it  is  a  claim  against  the  occupant, 
and  not  the  property. 

Appeal  from  CIrcait  Court,  Kenton  Connty. 

"To  be  officially  reported." 

Action  by  'Ei.  F.  Ratterman  against  the  city 
Of  Corington  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

F.  J.  Hanlon,  for  appellants.  A.  O.  Slm- 
rall,  for  appellee. 

SETTIiB,  J.  Appellee,  B.  F.  Ratterman, 
a  resident  citizen  and  taxpayer  of  the  city 
of  Covington,  purchased  of  the  Trumpet  Mill- 
ing Company  a  lot  and  three-story  bride 
building,  situated  on  Fifth  and  Craig  streets. 
In  that  city,  and  received  of  the  vendor  a 
deed  conveying  him  the  property  with  cov- 
enant of  general  warranty.  The  dty  of  Cov- 
ington owns  a  complete  waterworks  system 
from  whlcb  residents  of  the  dty  are  furnish- 
ed water  at  a  charge  or  rental  authorized  by 
ordinance  and  certain  rules  and  regulations 
of  the  board  of  water  commissioners,  and  at 
the  time  of  the  sale  atid  conveyance  of  the 
lot  to  appellee  by  the  Tmmpet  Milling  Com- 
pany there  was  due  the  city  of  Covington 
from  that  company  or  former  tenants  of  the 
premises  $49.75  for  water  furnished  by  the 
city  and  consumed  by  it  or  them.  This  in- 
debtedness was  not  known  to  appellee  when 
the  property  was  sold  and  conveyed  him. 
After  its  conveyance  to  him,  he  applied  to  the 
dty  of  Covington  and  its  board  of  water 
commissioners  for  a  permit  to  use  the  water 
In  and  for  the  building  on  the  lot  in  ques- 
tion as  used  by  other  consumers  of  water, 
and  at  the  same  time  tendered  to  the  board 
of  water  commissioners  in  advance  the 
amount  of  money  necessary  to  pay  the  water 
rent  for  the  period  covered  by  the  requested 
permit,  but  they  peremptorily  refused  to  ac- 
cept the  money  tendered  them  by  appellee,  or 
to  grant  him  permission  to  use  the  water  in 
ills  building  for  the  time  requested,  or  at  all, 
unless  he  would  first  pay  the  |49.75  water 
rent  owing  by  the  delinquent  former  tenants 
of  his  vendor.  This  appellee  refused  to  do, 
and  immediately  thereafter  brought  this 
action  in  the  Kenton  circuit  court  against  the 
dty  of  Covington  and  its  board  of  water 
commissioners  to  comi>el  It  and  them  to 
grant  bim  for  the  time  requested,  and  for 
which  be  offered  to  pay,  the  use  of  the  wa- 
ter for  his  building,  which  would  be  and  Is 
useless  without  water  supplied  from  the  wa- 


terworks system  of  the  city.  The  foregoing 
facts  were  properly  set  forth  by  the  petition 
and  a  mandatory  injunction  prayed  to  at.- 
force  appellee's  right  to  the  use  of  the  water 
as  daimed.  The  petition  also  made  the 
Trumpet  Milling  Company,  appellee's  vendor, 
a  defendant,  and  asked  Judgment  against  It 
for  the  $49. 7S  due  the  dty  of  Covington  from 
it  or  its  former  tenants,  if  the  circuit  court 
should  adjudge  that  appellee  would  have  to 
pay  that  sum  to  the  city  in  order  to  obtain 
water  for  his  own  use ;  it  being  alleged  in  the 
petition  that,  it  appellee  should  sustain  a 
loss  on  that  account,  he  would  be  entitled  to 
recover  such  loss  against  his  vendor,  as  for  a 
breach  of  the  warranty  contained  in  the  deed 
of  the  latter  to  him-  Appellant,  dty  of  Cov- 
ington, and  its  board  of  water  commissioners, 
filed  a  general  demurrer  to  the  petition, 
which  the  drcuit  court  overruled,  and,  as 
appellants  refused  to  plead  further  and  eled- 
ed  to  stand  upon  the  demurrer,  that  court, 
by  the  Judgment  rendered,  declared  appellee 
entitled  to  the  use  of  water  for  the  time  de- 
manded, without  regard  to  the  water  rents 
due  appellants  from  his  vendor  or  tenants 
of  the  property  while  owned  by  his  vendor, 
and  granted  the  mandatory  Injunction  requir- 
ing appellants  to  furnish  water  for  the  use 
of  his  building  on  Fifth  and  Craig  streets  In 
the  city  of  Covington  for  the  period  requested 
by  bim  upon  sudi  terms  and  conditions  as 
are  customary  under  the  rules  and  regula- 
tions of  the  board  of  water  commissioners. 
Appellants  complain  of  the  Judgment;  hence 
this  appeal. 

The  only  question  presented  by  the  appeal 
is  whether  appellee,  in  order  to  obtain  wa- 
ter from  the  city  of  Covington  for  use  In  bis 
building  in  that  dty,  should  be  compelled  to 
pay  water  rents  owing  the  city  by  his  vendor 
or  former  occupants  of  the  building  for  water 
furnished  them  for  use  therein  Iiefore  the 
property  was  purchased  by  and  conveyed  to 
appellee.  Covington  Is  a  dty  of  the  second 
class,  and  sedion  3143,  Ky.  St.  1903,  applica- 
ble to  dties  of  that  class,  provides:  "In  sucb 
cities  of  the  second  class  as  own  a  water- 
woiiis  system,  there  shall  be  a  board  to 
be  styled  'Commissioners  of  Waterworks.' 
•  •  •  Said  commissioners  shall  control 
and  manage  the  water  works  and  water  sys- 
tem of  the  dty,  subject  to  such  regulations 
and  limitations  as  the  general  council  may 
by  ordinance  provide.  •  *  • "  The  at- 
tempted exercise  of  authority  on  the  part  of 
the  board  of  waterworks  commissioners  of 
which  appellee  complained  was  asserted  un- 
der and  by  virtue  of  section  1068,  "Hall's 
Ordinances  of  the  City  of  Covington,"  which 
provides:  "All  water  rents  on  the  assessment 
plan  are  due  and  payable  at  the  waterworks 
office,  semiannually  In  advance,  from  the  1st 
to  ISth  of  April  and  October  of  each  year. 
In  case  the  same  is  not  paid  when  due,  the 
water  will  be  turned  off  until  all  back  rents 
are  paid  and  one  dollar  for  turning  the  wa- 
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ter  off  and  on.  All  water  rents  by  meter 
measore  ehall  be  collected  quarterly  in  ad- 
vance, viz.:  January,  April,  July  and  Oc- 
tober, of  each  year.  Upon  failure  to  pay  the 
same,  after  fifteen  days  from  date  of  notice, 
water  will  be  turned  off  and  one  dollar  pen- 
alty will  be  added."  Appellee's  application 
was  for  the  use  of  water  by  meter  measure. 
As  the  facts  stated  in  the  petition  are  con- 
fessed by  the  demurrer,  It  is  admitted  by  ap-" 
pellants  that  the  water  rent  in  arrears  ac- 
crued while  the  building  on  which  it  is  claim- 
ed was  owned  by  appellee's  vendor;  that  it 
is  an  Indebtedness  of  the  vendor  or  its  ten- 
ants, former  occupants  of  the  building;  that 
appellee's  application  for  water  was  in  due 
form ;  and  that  he  tendered  payment  in  ad- 
vance of  the  water  rent  in  conformity  to  the 
provisions  of  the  ordinance  supra. 

It  is  contended  by  appellants  that  the  rule 
adopted  by  the  water  commissioners,  viz., 
that,  whenever,  there  is  a  delinquent  water 
bill  against  any  property,  the  water  will  not 
again  be  turned  on  for  the  use  of  such  prop- 
erty, even  though  the  title  shall  have  been 
conveyed  to  an  Innocent  purchaser  or  pos- 
session of  the  property  taken  by  a  new  tenant 
until  the  water  rent  In  arrears  and  owing  by 
the  former  owner  or  tenant  shall  have  been' 
paid,  is  permitted  by  the  ordinance  in  ques- 
tion, and  that  it  is  a  reasonable  rule  neces- 
sary to  the  maintenance  of  the  city's  water- 
works system.  In  other  words,  it  is  asserted 
that  the  water  rent  is  a  debt  or  demand 
against  the  building  to  which  the  water  was 
furnished,  for  which  reason  a  change  of  own- 
ership or  in  the  possession  of  the  property 
cannot  Interfere  with  the  right  of  the  water 
commissioners  to  refuse  further  use  of  water 
to  the  building  until  all  past  due  water  rents, 
no  matter  by  whom  owing,  are  paid.  We 
think  the  foregoing  contention  is  based  upon 
an  erroneous  hypothesis.  It  assumes  that  the 
"building"  in  which  water  was  furnished  ap- 
pellee's vendor  or  his  tenants  owes  or  is  liable 
for  the  water  rent  In  controversy.  As  a  mat- 
ter of  law  and  of  fact,  this  is  not  true.  The 
building  could  not  contract  for  the  water.  It 
was  contracted  for  and  used  by  the  former 
owner  or  occupants  of  the  building.  Liabil- 
ity for  the  water  rent,  therefore,  rests  upon 
the  person  or  persons  to  whom  the  water  was 
furnished,  and  does  not  attach  to  the  build- 
ing or  lot;  indeed,  such  liability  could  not 
attach  to  or  be  placed  upon  the  building  or  lot 
without  express  authority  derived  from  some 
legislative  enactment,  which  has  not  been 
shown  to  exist  and  Is  not  claimed  in  this 
case. 

The  claim  for  water  rent  asserted  by  ap- 
pellants Is  not  on  the  footing  of  a  lien  for 
street  or  alley  construction,  which  attaches 
to  the  realty  bordering  on  the  street  or  alley 
constructed.  In  such  case  the  lien  Is  express- 
ly given  by  statute,  and  by  the  same  authority 
may  be  enforced  by  a  sale  of  the  realty  for 
such  part  of  the  cost  of  the  street  or  alley 
Improveiflent  as  may  be  apportioned  to  it 


This  is  allowed  because  of  the  enhanced  value 
given  such  property  by  the  construction  of  the 
street  or  alley.  But,  in  the  absence  of  statu- 
tory authority  to  that  effect,  no  such  lien  can 
be  asserted  by  a  city  or  Its  board  of  water 
commissioners  against  a  lot  or  building  whose 
owner  or  occupant  falls  to  pay  water  rent, 
and,  even  if  statutory  authority  were  not 
wanting,  ordinance  1063  gives  no  such  Hen. 
If  the  contention  of  appellants  is  sound,  it 
would  necessarily  follow  that  every  delin- 
quent water  bill  would  become  an  unrecorded 
lien  upon  property  where  the  water  was  used 
from  the  time  it  should  have  been  paid,  and, 
in  the  event  of  a  sale  of  the  property,  the 
purchaser,  however,  ignorant  of  such  lien, 
could  be  compelled  to  pay  the  water  rent  in 
arrears.  We  cannot  give  our  assent  to  such 
a  doctrine,  as  It  Is  not  consonant  with  reason 
or  fair  dealing.  The  ordinance  in  question 
confers  upon  the  city  the  power  to  turn  off 
the  water  if  not  paid  for  when  the  water  rent 
is  duel  and,  when  once  shut  off,  to  refuse  to 
turn  it  on  until  the  water  rent  In  arrears 
shall  have  been  paid,  but  this  power  must  be 
exercised  against  the  delinquent  person  or 
persons  to  whom  the  water  was  furnished  and 
the  credit  therefor  extended,  and  cannot  tie 
employed  against  an  innocent  purchaser  of 
property  owned  or  occupied  by  such  delin- 
quent when  the  debt  to  the  city  for  water 
was  created.  The  purchaser  of  real  estate 
takes  title  subject  to  all  recorded  liens  against 
It,  and  also  subject  to  any  unrecorded  valid 
Hens  of  which  he  may  receive  notice  before 
the  purchase ;  but  In  this  case  no  lien  existed 
upon  the  property  appellee  purchased  for 
water  rent  due  the  city.  Its  claim  here  as- 
serted Is  owing  by  the  former  owner  or  oc- 
cupants of  the  property,  and  no  duty  rested 
upon  appellee  before  purchasing  it  or  accept- 
ing the  deed  thereto  to  ascertain  by  inquiry 
at  the  office  of  the  water  commissioners  or 
elsewhere  whether  or  not  his  vendor  or  any 
occupant  of  the  premises  was  owing  the  city 
water  rents. 

For  the  foregoing  reasons,  we  are  clearly 
of  opinion  that  appellant  city  of  Covington 
had  no  legal  right  to  claim  of  appellee  or  aa 
against  the  property  in  question  the  water 
rent  In  arrears,  or  to  refuse  to  furnish  him 
water  for  the  use  thereof  according  to  the 
city's  rules  and  regulations,  because  of  his 
failure  to  pay  It.  It  Is  manifest  that  the 
city's  failure  to  collect  the  water  rent  from 
the  persons  owing  it  was  due  to  the  negligence 
of  its  water  commissioners,  for  they  had  the 
right  to  demand  and  compel  its  payment  In 
advance  of  the  furnishing  of  the  water.  Hav- 
ing failed  to  avail  Itself  of  this  sure  means 
of  protection  afforded  by  Its  ordinance,  the 
city  cannot  now  secure  Itself  against  loss 
by  forcing  appellee  to  pay  the  water  rent  In 
controversy.  The  case  of  Cox  t.  Cynthlana, 
96  S.  W.  456,  29  Ky.  Law  Rep.  780,  cited  by 
counsel,  does  not  sustain  appellant's  conten- 
tion. The  question  considered  In  that  case 
was  as  to  the  validity  of  section  16  of  the 
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ordinance  of  the  city  of  Cyntblana,  which 
proTidea:  "Sec.  IB.  When  water  shall  be 
supplied  to  one  or  more  parties  through  a 
single  tap.  the  bill  of  the  whole  supply  fur- 
nished through  such  tap  will  be  made  to  the 
owner  of  the  estate.  In  cane  of  non-payment, 
the  water  shall  be  shut  off,  notwithstanding 
one  or  more  parties  may  have  paid  their 
proportion  to  such  owner,  or  to  any  other  per- 
son." The  ordinance  was  properly  held  valid 
by  this  court,  and  Its  provisions  declared  rea- 
sonable. Manifestly  neither  the  ordinance  nor 
the  (4)Inlon  construing  it  has  any  bearing 
upon  the  question  Involved  In  the  case  before 
us. 

The  conclusions  of  the  circuit  court  being 
In  accord  with  those  herein  expressed,  the 
Judgmoit  Is  affirmed. 


ALBIN  CO.  V.  COMMONWEALTin. 

<Conrt   of   Appeals   of    Kentucky.     March   8. 
1908.) 

1.  CoNTBACis— Rights  or  Thied  Pabtt — Em- 

TOBCEMKNT. 

B.,  while  neifotiatinK  with  the  prison  com- 
miBsioners  for  the  hire  of  a  namber  of  convicts, 
gave  a  bond  with  the  F.  k  D.  Company  as  sure- 
ty to  secure  his  fulfillment  of  the  contract.  The 
contract  was  finally  made  with  B.  and  M.,  but 
the  bond  was  not  changed.  B.  and  M.  sold 
their  business  and  the  contract  to  defendant, 
with  the  consent  of  the  prison  commissioners,  on 
condition  that  they  give  a  bond  for  the  faithful 
perfomuince  of  the  contract.  The  F.  k  D. 
Gompan7  agreed  to  give  the  bond  if  some  pro- 
vision was  made  to  pay  the  indebtedness  of  B. 
and  M.  to  the  state  for  the  hire  of  the  con- 
victs, which  was  done  by  defendant  paying  part 
cash  to  the  surety  and  giving  notes  for  the  bal- 
ance, which  were  to  be  held  in  trust  by  the  F. 
A  D.  Company's  agent,  and,  if  collected  by  him, 
were  to  be  turned  over  to  the  state  on  the  ac- 
connt  of  B.  and  M.  as  was  the  cash  payment. 
Held,  that  the  deposit  of  the  notes  was  not 
merely  for  indemnity,  but  was  for  the  purpose 
of  paying  defendant's  indebtedness  to  the  state, 
and  entitled  the  state  to  enforce  such  contract 
under  the  express  provisions  of  Civ.  Code  Prac. 
f  18. 

2.  States— Fbatjd  or  Ofpicebs— Liability. 

In  such  a  case  false  statements  by  one  of 
the  three  prison  commissioners  to  defendants  as 
to  the  value  of  the  business  they  purchased  are 
not  the  statements  of  the  board;  and  the  state 
is  not  responsible  in  damages  for  such  false  rep- 
reaentations. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  States,  S  111.] 

3.  Oobforations  —  Powebs  —  Estoppel  to 
Dent  Gorpobate  Powebs. 

A  corporation  organized  nnder  Gen.  St.  c. 
SS,  giving  it  power  to  acquire  by  purchase  or 
otherwise  real  and  personal  property  and  to  sell 
or  convey  the  same,  and  whose  business  was 
trading  in  merchandise,  cannot,  after  buying 
bnsiness  and  contracts  with  the  plaintiff  and 
giving  notes  for  the  purchase  price,  which  it 
was  agreed  should  be  collected  and  paid  over 
to  plaintiff  In  discharge  of  the  debt  of  the  seller 
to  plaintiff,  plead  that  its  act  was  ultra  vires 
in  bar  to  the  claim  of  plaintiff. 

(B^.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations.  !!  1556-1558.] 

Appeal     from     Circuit    Court,     Franklin 
County. 
"To  be  officially  reported." 


Action  by  the  commonwealth  agaisust  the 
Albln  Company  and  others.  From  a  Judg- 
ment for  plaintiff,  the  Albln  Company  ap- 
peals.   Affirmed. 

Kobn,  Balrd,  Sloss  &  Kohn  and  Moses 
Polverman,  for  appellant  N.  B.  Hays,  C.  H. 
Morris,  and  W.  M.  Smith,  for  the  Common- 
wealth. 

BARKER,  J.  William  Preston  Bybee 
about  the  6th  day  of  February,  1899,  was 
n^otlatlng  with  the  prison  commissioners  of 
the  EddyvIUe  penitentiary  for  a  contract  by 
which  he  was  to  lease  or  hire  the  services  of 
not  less  than  60,  nor  more  than  100,  of  the 
convicts,  to  be  used  for  the  manufacture  of 
brushes  for  a  period  of  four  years  from  the 
Ist  day  of  January,  1899,  with  the  privilege 
of  extending  the  contract  for  four  more  years, 
and  for  which  he  was  to  pay  the  common- 
wealth 35  cents  per  day  for  each  convict 
hired  to  him,  the  payments  to  be  made  on  the 
10th  day  of  each  month  for  the  labor  of  the 
preceding  month.  The  prison  commisslobers 
required,  as  a  condition  precedent  to  the  pro- 
posed contract,  the  execution  by  the  lessee 
of  a  bond  conditioned  In  the  sum  of  $3,000 
for  the  faithful  performance  of  the  contract 
on  the  part  of  the  lessee  and  the  prompt  pay- 
ment of  the  colntract  price  for  the  hired  con- 
victs. In  order  to  meet  the  requirements  of 
the  commissioners,  Bybee  had  prepared  a 
bond  conditioned  as  required  with  the  Fidel- 
ity &  Deposit  Company  of  Maryland  as  his 
surety,  for  which  he  paid  to  Its  general  agent, 
Willis  S.  Mullen,  the  fee  charged  by  the  com- 
pany for  becoming  surety  on  the  bond  Id 
question.  The  prison  commissioners  did  not 
make  a  contract  with  William  Preston  Bybee, 
but  afterwards  entered  into  a  contract  witli 
Bybee  &  McClelland  In  all  respects  similar 
to  that  above  described,  which  William  Pres- 
ton Bybee  anticipated  would  be  made  with 
him  alone.  The  prison  commissioners,  how- 
ever, seem  to  have  been  under  the  impression, 
and  to  have  claimed,  that  the  bond  prepared 
by  William  Preston  Bybee,  and  on  which  the 
Fidelity  &  Deposit  Company  of  Maryland  was 
surety,  was  a  good  and  sufficient  boind  to 
cover  the  contract  made  with  Bybee  &  Mc- 
Clelland. The  latter  firm  took  charge  of  the 
convicts,  Installed  the  necessary  machinery, 
and  proceeded  with  the  manufacture  of 
brushes  under  their  contract  until  the  8th  day 
of  January,  1900,  when,  with  the  conseat  of 
a  majority  of  the  prison  commissioners,  they 
sold  out  their  machinery,  stock  on  hand,  and 
lease  contract  to  the  Albln  Company,  which 
tocdc  charge  of  the  business  and  proceeded 
with  the  manufacture  of  brushes. 

Before  tiie  prison  commissloiners  would 
consent  to  the  assignment  of  the  contract  of 
Bybee  &  McClelland  to  the  Albln  Company, 
they  required  of  the  assignee  a  bond  condi- 
tioned for  the  faithful  performance  of  Its 
contract  In  order  to  meet  this  requlremebt 
the  assignee  applied  to  the  Fidelity  &  Deposit 
Company  of  Maryland  to  go  on  its  bond,  but 
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Its  general  agent,  WllUs  S.  Mullen,  declined 
to  do  so  unless  some  provision  was  made  for 
the  payment  of  the  Indebtedness  of  Bybee  & 
McClelland  to  tbe  state  of  Kentucky,  which 
at  that  time  amounted  to  $2,492.72.  Mullen 
did  not  admit  that  his  company  was  surety 
on  the  bond  of  Bybee  &  McClelland,  but  he 
recognized  the  fact  that  the  state  claimed 
that  it  was  the  surety  for  them  by  reason  of 
its  being  the  surety  on  the  individual  bond  of 
William  Preston  Bybee,  before  mentioned; 
and,  being  uncertain  as  to  what  would  be  the 
outcome  of  this  question,  he  declined  to  be- 
come surety  on  the  Albin  Company's  bond  un- 
less some  provision  was  made,  as  before 
said,  loolcing  to  the  final  extinguishment  of 
the  indebtedness  of  Bybee  &  McClelland  to 
the  state.  There  is  a  good  deal  of  contra- 
riety of  opinion  between  the  parties  litigant 
here  as  to  what  was  the  legal  effect  of  the 
acts  done  In  reference  to  securing  the  indebt- 
edness of  Bybee  &  McClelland,  and  these 
various  opinions  will  be  noticed  more  at 
length  hereafter;  but  there  Is  no  dispute  that 
the  following  receipt  was  executed  by  Willis 
S.  Mullen,  as  general  agent  of  the  Fidelity 
&  Deposit  Company  of  Maryland:  "Received 
of  the  Albin  Company  check  for  eleven  hon- 
dred  and  seven  dollars  and  seventy- two  cents 
($1,107.72),  made  payable  to  Willis  S.  Mullen, 
general  agent  of  the  Fidelity  &  Deposit  Com> 
pany  of  Maryland,  for  payment  to  the  Audit- 
or of  Public  Accounts  of  the  state  of  Ken- 
tucky, for  the  account  of  Bybee  &  McClel- 
land, also  fourteen  (14)  one  hundred  ($100.00) 
dollar  notes  made  by  the  Albin  Company  to 
Bybee  &  McClelland,  said  notes  to  be  indors- 
ed by  Willis  S.  Mullen,  General  Agent,  pro- 
ceeds of  which  botes,  if  collected  by  said 
Willis  S.  Mullen,  to  be  applied  to  the  account 
of  Bybee  &  McClelland  with  the  state  of  Ken- 
tucky ;  said  notes  to  be  held  In  trust  by  said 
Willis  a  Mullen,  General  Agent,  until  they 
become  due,  or  until  said  Bybee  &  McClel- 
land have  settled  their  indebtedness  to  tbe 
state.  Willis  S.  Mullen,  Gen.  Agt."  There 
is  no  dispute  that  the  trustee,  Mullen,  paid 
over  to  tbe  commonwealth  of  Kentucky  the 
amount  of  cash — $1,107.72 — received  by  him 
at  the  time  he  executed  the  above  receipt. 
This  cash  payment  reduced  the  indebtedness 
of  Bybee  &  McClelland  to  $1,385.  Mullen 
having  failed  to  pay  over  to  the  common- 
wealth any  of  the  proceeds  of  the  14  notes 
mentioned  in  the  above  receipt,  the  common- 
wealth instituted  this  action  against  the  Al- 
bin Company,  W.  P.  Bybee,  F.  A.  McClelland, 
the  Fidelity  &  Deposit  Company  of  Maryland, 
and  W.  S.  Mullen,  and  in  the  petition  set  out 
the  foregoing  facts,  praying  a  judgment 
against  all  of  the  defendants  for  the  sum  of 
$1,385  due  to  it  from  the  firm  of  Bybee  &  Mc- 
Clelland. Mullen  filed  an  answer,  admitting 
that  he  held  the  notes  mentioned  in  tbe  re- 
ceipt, and  that  he  had  collected  two  of  them, 
and  offered  to  pay  over  the  amount  collected, 
and  to  make  such  disposition  of  the  notes. 
as  the  court  should  direct    The  Fidelity  & 


Deposit  Company  of  Maryland  denied  tbat 
any  contract  was  ever  made  between  William 
Preston  Bybee  and  the  prison  commlsslonerB 
of  the  EddyvlUe  penitentiary;  denied  being 
surety  on  the  contract  of  Bybee  &  McClel- 
land ;  and  also  denied  being  indebted  as  sure- 
ty or  otherwise  to  the  commonwealth  for  tbe 
sum  of  $1,385  sued  for,  or  any  part  of  It 
The  Albin  Company  alleged  that  the  14  notes 
in  question  were  deposited  with  Willis  S.  Mul- 
len as  Indemnity  merely  against  any  lawful 
claim  which  the  commonwealth  might  have 
against  it  by  reason  of  Its  suretyship  on  the 
bond  of  William  Preston  Bybee,  and  alleged 
that  the  prison  commissioners  did  not  make 
a  contract  with  Bybee,  and  that  be  owed  it 
nothing;  that  the  contract  of  the  prison  com- 
missioners was  -with  Bybee  &  McClelland, 
and  therefore  Its  codefendant,  the  Fidelity 
&  Deposit  Company  of  Maryland,  owed  the 
commonwealth  nothing ;  that  it  had  been  de- 
frauded by  Bybee  &  McClelland  and  the  pris- 
on commissioners  into  buying  out  that  firm, 
and  It  had  been  damaged  in  the  snm  of 
$11,0(X>,  which  it  made  a  counterclaim  against 
the  state  of  Kentucky,  and  a  cross-petition 
against  Its  codefendants  Bybee  &  McClel- 
land. It  also  set  up  an  Indebtedness  of  By- 
bee &  McClelland  of  $500  for  borrowed  mon- 
ey, which  it  made  a  cross-petition  against 
them.  In  addition,  it  pleaded  that  under  its 
charter,  it  had  no  authority  to  embark  in  tbe 
business  of  manufacturing  brushes,  and  that 
all  of  its  acts  and  doings  with  reference  to 
the  purchase  of  tbe  contract  of  Bybee  &  Mc- 
Clelland and  their  machinery  and  stock  on 
hand  were  ultra  vires  and  void. 

Upon  the  trial  of  the  case  tbe  circuit 
Judge  held  that  the  Fidelity  &  Deposit  Com- 
pany of  Maryland  was  not  a  surety  on  the 
bond  of  Bybee  &  McClelland,  and  dismissed 
the  petition  as,  to  It,  and  awarded  a  Judg- 
ment in  favor  of  tbe  commonwealth  against 
the  Albin  Company  for  $1,385.  This  Judg- 
ment it  now  seeks  to  reverse  on  this  appeal. 

The  first  question  with  which  we  are  con- 
fronted Is  the  legal  effect  of  what  was  done 
at  tbe  time  of  tbe  assignment  by  Bybee  & 
McClelland  to  the  Albin  Company  towards 
securing  the  payment  to  the  state  of  the 
amount  admitted  to  have  been  due  to  it  from 
Bybee  &  McClelland.  If,  as  is  contended 
by  the  Albin  Company,  the  deposit  of  the 
notes  with  Willis  S.  Mullen  was  alone  to 
Indemnify  the  surety  company  against  the 
claim  of  the  commonwealth  as  surety  for  tJie 
money  due  by  Bybee  &  McClelland,  then  the 
state's  claim  to  this  fund  falls  to  the  ground, 
because  tbe  trial  court  dismissed  the  peti- 
tion as  to  the  Fidelity  &  Deposit  Company 
of  Maryland,  and  the  state  is  not  complain- 
ing of  this  ruling.  But,  if  the  deposit  was 
made  for  the  purpose  of  paying  off  the  ad- 
mitted indebtedness  of  Bybee  &  McClelland, 
then  the  commonwealth,  under  section  18  of 
the  Civil  Code  of  Practice,  is  entttled  to  en- 
forcement of  the  contract  made  for  its  bene- 
fit, although  it  was  not  a  party  to  it    Allen 
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▼.  Thomas,  3  Mete.  198,  77  Am.  Dec.  169; 
Smith  T.  Smith,  5  Bush,  625 ;  Faducah  Lum- 
ber Co.  t.  Paducah  Water  Co.,  89  Ky.  340, 
12  S.  W.  554,  13  S.  W.  249,  7  L.  H.  A.  77, 
2S  Am.  St  Rep.  536 ;  Loulsrllle  &  Nashville 
Railroad  Co.  v.  Schmidt,  112  Ky.  717,  66  S. 
W.  629.  Willis  S.  Mullen  testified  posiUvely 
that  he  demanded  the  payment  to  himself  of 
the  cash  and  the  deposit  of  the  notes  as  in- 
demnity to  his  company,  and  'we  do  not  at 
all  doubt  his  candor  on  this  subject  That 
he  had  in  mind  only  the  indemnification  of 
his  company  against  a  disputed  claim  of  the 
commonwealth  may  be  readily  believed;  but 
what  the  other  parties  to  the  transaction 
bad  In  mind  is  a  different  question.  It  must 
not  be  overlooked  that  the  Albln  Company 
was  purchasing  the  contract  with  the  state, 
and  the  machinery  and  stock  on  hand  of  By- 
bee  ft  McClelland,  and  for  the  purchase 
price  it  was  to  pay  them  $1,107.72  in  cash, 
and  to  deliver  to  them  14  notes  of  $100  each. 
These  were  the  property  of  Bybee  ft  Mc- 
Clelland, and  two  things  could  be  accom- 
plished by  the  action  which  was  taken  In 
regard  to  them:  Primarily,  the  Fidelity  ft 
Deposit  Company  of  Maryland  was  to  obtain 
indemnification  against  the  claim  which  it 
did  not  admit;  but  secondarily,  the  debt 
of  the  state  against  Bybee  ft  McClelland,  ad- 
mitted to  be  due  and  owing,  was  to  be  paid 
off  and  discharged,  and  in  so  doing  tlie  In- 
demnification of  the  Fidelity  ft  Deposit  Com- 
pany would  be  made  perfect;  for  the  asser- 
tion of  this  claim  was  what  it  feared.  The 
receipt  Itself  clearly  shows  that  Iwth  of  these 
things  were  to  be  done.  By  Its  language  it 
is  specially  provided  that  the  $1,107.72  cash 
turned  over  to  Willis  S.  Mullen  was  to  be 
paid  to  the  Auditor  of  Public  Accounts  of 
the  state  of  Kentucky  for  the  account  of 
Bybee  ft  McClelland.  There  is  therefore  no 
doubt  as  to  what  the  parties  meant  to  be 
done  with  the  cash  paid;  nor  is  there  much 
doubt  as  to  what  was  meant  to  be  done  with 
the  notes.  The  proceeds  of  these,  if  collected 
by  Willis  S.  Mullen,  were  to  be  applied  to 
the  account  of  Bybee  ft  McClelland  with  the 
state  of  Kentuc'ky.  In  short  it  is  plain  that 
the  parties  meant  that  wliat  the  Albln  Com- 
pany was  to  pay  to  Bybee  ft  McClelland  for 
thtir  contract  with  the  state,  their  machin- 
ery and  stock  on  hand,  was  to  be  put  In  the 
haadfl  of  Willis  S.  Mullen  to  pay  off  and 
discharge  the  Indebtedness  of  Bybee  ft  Mc- 
Clelland to  the  commonwealth.  No  other 
meanlnc  can  be  obtained  from  the  language 
used  In  the  receipt;  and  this  receipt  con- 
stitutes tlie  written  understanding  of  all  the 
parties  In  interest  as  to  what  was  to  be  done 
with  the  trust  fund  of  cash  and  notes  placed 
In  the  bands  of  Willis  S.  Mullen. 

It  would  be  difficult  to  show  a  reason  for 
miifcimf  a  distinction  between  the  purposes 
tor  whlcb  the  cash  and  the  notes  were  placed 
in  the  bands  of  Mullen.  Nobody  disputes 
that  all  of  the  cash  paid  over  to  the  trus- 
tee was  to  be  by  liim  turned  over  to  the 


state  in  payment  of  the  debt  due  by  Bybee 
ft  McClelland,  and  nobody  disputes  that,  as 
fast  as  the  notes  were  collected  (if  collected 
at  all),  the  money  was  to  be  paid  over  at 
once  to  the  state.  Now,  If  the  cash  was  to 
t>e  paid  to  the  state,  wliy  Is  it  that  the  notes 
were  only  held  for  indemnification?  The 
notes  were  to  be  turned  Into  cash,  and  when 
so  converted  the  cash  was  to  be  paid  to  the 
state ;  and,  this  being  true,  we  are  bound  to 
conclude  that  the  notes,  like  the  cash,  were 
placed  In  the  hands  of  the  trustee  for  col- 
lection, and,  when  collected,  to  be  paid  on 
the  debt  due '  by  Bybee  ft  McClelland  to 
the  state.  Herman  Albln,  the  president  of 
the  Alblh  Company,  himself  deposed  on  the 
subject  in  hand,  and  gave  this  account  of 
what  transpired  between  himself,  McClel- 
land, and  Mullen  as  to  the  notes:  "A.  Well, 
we  went  to  see  Mr.  Mullen — Mr.  McClelland 
and  I — and  we  asked  Mr.  Mullen,  of  the 
Fidelity  ft  Deposit  Company  of  Maryland,  to 
go  on  our  bond,  as  we  understood  they  were 
on  the  bond  for  the  brush  company,  and  Mr. 
Mullen  said  he  would  not  go  on  the  bond 
unless  the  Bybee  Brush  Company  or  William 
Preston  Bybee — I  don't  know  which  the  con- 
tract was  In,  but  whichever  it  was — ^would 
first  clear  up  matters  with  the  state;  and 
Mr.  McClelland  then  said  they  had  outstand- 
ing, owing  them  from  the  different  parties 
they  had  sold  brushes  to,  and  they  hadn't 
collected  for,  that  were  due  some  of  them, 
and,  on  the  other  hand,'  they  themselves 
owed  mbn^  that  they  wanted  to  use  this 
money  to  pay  off,  and  part  would  go  to  the 
state,  and  Mr,  Mullen  said:  'You  let  me  hold 
some  of  these  notes,  and  tliat  will  be  securi- 
ty, and  I  will  pay  part  to  the  state.'  Mr. 
Mullen  wanted  It  understood  that,  while  he 
was  not  liable,  still  he  wanted  to  be  sure 
that  he  was  not  on  the  bond.  Q.  Mr.  Mullen 
was  acting  as  agent  of  the  Fidelity  ft  Deposit 
Company  of  Maryland?  A.  Tes,  sir;  he 
was  acting  for  the  Fidelity  ft  Deposit  Com- 
pany of  Maryland.  He  was  their  general 
agent  in  Kentucky.  He  then  said:  'Mr.  Mc- 
Clelland, you  let  me  have  those  notes,  and, 
when  they  are  collected,  I  will  turn  them 
over  to  the  state.'"  This  shows  that  Mc- 
Clelland and  Mullen,  as  well  as  the  Albln 
Company,  understood  that  the  notes  were  to 
be  collected  and  the  proceed  turned  over  to 
the  state,  and  in  this  way  the  Fidelity  ft 
Deposit  Company  of  Maryland  would  be  ful- 
ly indemnified  by  the  payment  to  the  state 
of  what  was  due  it  The  fact  that  it  sut>- 
sequently  transpired  that  the  state  did  not 
have  a  Just  claim  against  the  Fidelity  ft  De- 
posit Company  of  Maryland  is  immaterial. 
All  of  the  parties  in  interest  agreed  that  the 
cash  and  notes  deposited  with  Mullen  by 
McClelland  and  the  Albln  Company  were  for 
the  purpose  of  using  the  property  of  Bybee 
&  McClelland  to  pay  their  Just  debt  to  the 
state.  The  Albln  Company,  through  Its  pres- 
ident, having  consented  that  the  notes  exe- 
cuted and  delivered  by  it  to  Bybee  ft  Mc- 
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Clelland  should  be  assigned  to  WOlis  S.  Mul- 
len as  trustee  for  the  payment  of  the  state's 
debt,  no  offset  or  discount  which  It  after- 
wards had  could  affect  the  state's  claim  to 
the  proceeds  of  the  notes.  Herman  Albln, 
Ita  president,  was  present  when  the  assign- 
ment was  made,  and  not  only  knew  of  it, 
but  consented  to  it;  for  this  was  In  large 
part  In  the  Interest  of  his  company,  because 
the  Fidelity  &  Deposit  Company  would  not 
agree  to  become  its  surety  until  the  debt  of 
the  state  against  Bybee  &  McClelland  was 
secured,  so  that  It  may  be  truly  said  the  Al- 
bln Company  had  a  beneficial -interest- in  the 
assignment  made  to  Mullen. 

The  counterclaim  for  damages  against  the 
state  for  the  alleged  fraud  of  Its  commission- 
er in  falsely  representing  the  value  of  the 
plant  which  Bybee  &  McClelland  desired  to 
sell  was  not  sustained  by  the  evidence.  Her- 
man Albln,  who  alone  deposed  upon  this 
question,  claims  that  J.  M.  Richardson,  one 
of  the  commissioners,  made  false  statements 
to  him  as  to  what  Bybee  &  McClelland  were 
making  out  of  their  contract;  but  it  Is  dif- 
ficult to  understand  upon  what  principle  the 
state  can  be  bound  by  the  Individual  acts 
of  one  commissioner  out  of  three.  The  board 
of  commissioners  act  as  a  body ;  and,  assum- 
ing it  to  be  true  (which  we  do  not  decide, 
however)  that  Richardson  made  false  state- 
ments to  Albin  as  to  the  value  of  the  plant  of 
Bybee  &  McClelland,  the  commonwealth  can- 
not be  made  responsible  in  damages  for  these 
false  representations. 

We  are  of  opinion  that  the  plea  of  ultra 
rlres  is  not  sustained.  The  incorporators  and 
stockholders  of  the  Albin  Company  are  Her- 
man Albln,  his  wife,  and  a  man  by  the  name 
of  Sales,  all  living  in  Lonisville,  Ky.  Herman 
Albln  Is  shown  to  be  the  dominant  spirit  and 
controller  of  the  corporation.  It  was  Incor- 
porated under  chapter  66  of  the  General  Stat- 
utes of  Kentucky  of  1888,  and  by  its  articles 
of  incorporation  has  the  power  to  make  con- 
tracts and  acquire  by  purchase  or  otherwise 
projperty,  both  real  and  personal,  and  sell, 
convey,  and  transfer  the  same,  possessing  the 
same  powers  as  private  individuals  enjoy. 
The  general  nature  of  the  corporation  was  to 
sell  or  trade  in  merchandise,  principally  fur- 
niture, carpets,  personal  and  bouse  furnish- 
ings, and  such  other  wares  that  may  be  deem- 
ed advisable  to  be  carried.  Whether  or  not 
this  corporation  bad  the  power  to  enter  Into  a 
contract  with  the  state  and  lease  from  it 
convicts,  and  carry  on  the  business  of  manu- 
facturing brushes,  we  need  not  now  stop  to  In- 
quire, for  that  question  is  not  before  us.  The 
notes  in  question  were  given  for  the  pur- 
chase from  Bybee  &  McClelland  of  their  ma- 
chinery, stock  on  hand,  and  their  contract 
with  the  state.  Certainly  the  purchase  of  the 
machinery  and  the  stock  on  hand  was  clearly 
within  the  purview  of  this  trading  corpora- 
tion, which  was  authorized  to  buy  both  real 
and  personal  property  and  to  sell  and  convey 
it  as  individuals  may.    Moreover,  the  corpora- 


tion has,  by  its  act,  obtained  possession  of  all 
the  property  of  Bybee  k  McClelland,  and  thus 
deprived  the  state  of  all  opportunity  to  make 
Its  debt  out  of  them.  It  cannot  now  plead 
ultra  vires  in  bar  of  the  state's  claim  for  the 
notes  delivered  to  Bybee  &  McClelland  In 
payment  for  their  property. 

In  the  case  of  Underwood,  etc.,  v.  Newport 
Lyceum,  5  B.  Mon.  129,  41  Am.  Dec.  260,  it 
was  held  that  the  Newport  Lyceum,  althoiigb 
it  had  no  authority,  under  its  charter,  to  is- 
sue bankbllls  or  to  do  a  banking  business, 
yet  it  could  not  escape,  under  the  plea  of 
ultra  vires,  from  paying  a  debt  incurred  in 
having  bankbllls  and  other  material  for  car- 
rying on  the  business  of  banking  prepared 
and  printed.  The  court  said  that,  although 
to  carry  on  the  business  of  banking  was  ul- 
tra vires,  yet  the  defendant  corporation  had 
general  power  to  purchase  the  articles  named, 
and  would  have  to  pay  for  them,  although 
it  could  not  use  them  after  they  were  pur- 
chased. So,  in  the  case  at  bar,  the  Albin  Com- 
pany had  a  general  right  to  buy  the  ma- 
chinery and  stock  on  hand  and  the  contract 
from  Bybee  &  McClelland,  and  cannot  escape 
paying  the  purchase  price  therefor,  although 
it  might  be  conceded  that  to  carry  on  the 
business  of  broom  making  in  the  itenitentiary 
would  be  beyond  its  power  under  its  charter. 
In  Blgelow  on  Estoppel,  p.  467,  it  is  said: 
"However,  If  a  contract  with  a  corporation 
has  l>een  performed  In  good  faith  by  the  oth- 
er party,  and  the  corporation  has  received 
the  benefits  thereof,  it  probably  cannot  inter- 
pose against  Its- duties  assumed  thereunder 
the  defense  of  ultra  vires."  In  29  Am.  &  Eng. 
Bncyc.  of  Law  (2d  Ed.)  tit  "Ultra  Vires,"  p. 
50,  it  is  said:  "It  is  now  very  well  settled 
that  a  corporation  cannot  avail  itself  of  the 
defense  of  ultra  vires  when  the  contract  has 
been  in  good  faith  fully  performed  by  the 
other  party,  and  the  corporation  has  had  the 
full  benefit  of  the  performance  and  of  the 
contract"  In  Green's  Brlce's  Ultra  Vires,  p. 
721,  the  law  is  thus  stated:  "There  seems 
to  be  no  substantial  reason  whatever  for  not 
extending  the  principle  here  Involved  to  all 
analogous  cases.  If  liable  in  one  case,  why 
should  not  a  corporation  be  always  liable 
to  refund  the  money  or  property  of  a  person 
which  it  has  obtained  improperly  and  with- 
out consideration,  or.  If  unable  to  return  It 
to  pay  for  the  benefit  obtained  thereby?  To 
say  that  a  corporation  cannot  sue  or  be  sued 
upon  an  ultra  vires  arrangement  is  one  thing ; 
to  say  that  it  may  retain  the  proceeds  there- 
of which  have  come  Into  its  possession  with- 
out making  any  compensation  whatever  to 
the  person  from  whom  it  has  obtained  them 
is  something  very  different,  and  savors  very 
much  of  an  inducement  to  fraud."  In  note 
A,  Id.  729,  the  author  has  collated  and  dis- 
cussed at  great  length  many  cases  bearing 
upon  the  subject  In  hand;  and  it  Is  there 
said:  "In  the  United  States  the  defense  of 
ultra  vires  interposed  against  a  contract 
I  wholly  or  in  part  executed  has  very  generally 
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been  looked  upon  with  disfavor."  And  this 
principle  Is  upheld  by  Louisville  Tobacco 
Warehouse  Oo.  v.  Stewart,  70  8.  W.  286,  24 
Ky.  Law  Rep.  834. 

Upon  the  whole  case,  we  are  clearly  of 
opinion  that  the  judgment  of  the  trial  court 
In  awarding  the  commonwealth  a  Judgment 
against  the  Albin  Company  for  the  amount 
of  the  notes  and  cash  in  the  hands  of  the 
trustee,  Willis  S.  Mullen,  was  correct,  and 
It  Is  therefore  affirmed. 


EDWARDS'  ADM'R  v.  CHESAPEAKE  &  O. 
RY.  CO. 

(Court  of  Appeals  of  Kentucky.    March  11, 
1908.) 

1.  NEOUGEitCB— Acnons— Plkadiro  —  Issue 
UID  Pboof. 

Plaintiff  in  an  action  for  personal  injuries 
may  allece  defendant's  negligence  in  general 
terms  and,  under  this,  may  show  acy  specific 
acts  of  n^ligence  wbloi  the  testimony  warrants, 
hot  if  be  alleges  specifically  the  acts  constitut- 
ing the  n^Iigence  complained  of  he  cannot  avail 
himself  of  other  acts  not  alleged. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  87,  Negligence,  {{  208,  21&] 

2.  Railroads  —  Irjttries    to    Pebsons    on 
tsack— actiors  for  injuries— pleading. 

In  an  action  for  death  in  being  struck  by 
defendant's  train  while  crossing  the  track  from 
the  depot  platform,  where  the  only  act  of  negli- 
gence allegied  was  the  failure  of  the  employes  in 
charge  of  the  train  to  stop  It  after  they  saw, 
or  by  the  exercise  of  reasonable  diligence  could 
have  seen,  the  deceased  in  danger,  plaintiS  could 
not,  unless  the  complaint  were  amended,  avail 
himself  of  the  employes'  failure  to  ring  the 
engine  bell  or  blow  the  whistle  as  the  train  ap- 
proached the  depot. 

SB6L.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  41,  RaUroads,  !(  1339,  1340.1 

3.  Sake — SuynoiENor  or  Evidence. 

In  an  action  for  death  In  being  struck  by 
defendant's  train,  evidence  examined,  and  held 
insufficient  to  go  to  the  jury  on  the  question 
whether  defendant's  employ^  were  negligent 
in  failing  to  stop  the  train  before  it  struck  the 
deceased  after  they  knew,  or  could  have  known, 
of  her  danger. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §f  1374,  1375.] 

Appeal  from  Circuit  Court,  Bracken  Coun- 
ty- 

"Not  to  be  officially  reported." 

Action  by  Elizabeth  Edwards'  administra- 
tor against  the  Chesapeake  &  Ohio  Railway 
Company.  From  a  Judgment  on  a  directed 
verdict  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

M.  J.  Hennessey,  for  appellant  W.  H. 
Wadsworth,  Worthlngton  &  Cochran,  and 
Le  Wright  Browning,  for  appellee. 

BARKER,  J.  On  the  morning  of  January 
8, 1904,  Mrs.  Elizabeth  Edwards,  while  at  ap- 
pellee's d^ot  In  the  town  of  Augusta,  Ky., 
was  struck  and  killed  by  one  of  Its  passen- 
ger trains.  The  facts,  briefly,  are  these: 
Mrs.  Edwards,  In  company  with  a  grandchild, 
a  boy  of  some  seven  or  eight  years  of  age, 
was  standing  upon  the  depot  platform  as  ap- 
pellee's train  approached  It    The  boy  left 


his  grandmother  and  crossed  the  railroad 
tracks  just  before  the  train  reached  the  de- 
pot His  grandmother,  evidently  fearing  for 
his  safety,  left  the  platform  and  undertook 
to  cross  the  railroad  track  In  front  of  the 
rapidly  approaching  train  In  order  to  Join 
her  grandson.  Either  she  was  oblivions  to 
her  danger,  or  miscalculated  her  ability  to 
safely  go  across  the  track  In  front  of  the  en- 
gine; but  In  either  case  the  unfortunate  re- 
sult was  that  she  was  struck  by  the  pilot 
just  as  she  got  over  the  far  rail,  and  receiv- 
ed injuries  resulting  in  her  death  within  a 
few  hours.  Her  husband  qualified  as  admin- 
istrator of  her  estate,  and  instituted  this  ac- 
tion to  recover  damages  of  the  railroad  cor- 
poration; his  cause  of  action  being  predicat- 
ed upon  the  alleged  negligence  of  the  em- 
ployes of  the  defendant  corporation  In  fall- 
ing to  stop  the  train  In  time  to  save  her  life 
after  they  knew,  or  could  have  known,  of 
her  danger.  The  negligence  of  the  employes 
Is  alleged  as  follows:  "The  defendant,  its 
agents  and  servants,  saw,  or  by  the  exercise 
of  reasonable  diligence  could  have  seen,  her 
In  time  to  have  stopped  the  train,  and  there- 
by have  prevented  her  death."  The  defend- 
ant placed  in  issue  the  allegations  of  the  pe- 
tition, and  pleaded  contributory  negligence 
on  the  part  of  the  deceased.  A  reply  contro- 
verted these  affirmative  allegations  of  the 
answer,  and  the  Issues  were  thus  completed. 
Upon  the  trial  of  the  case,  after  plaintiff's 
evidence  was  all  in,  the  court  sustained  the 
motion  of  the  defendant  for  a  peremptory  In- 
struction to  the  Jury  to  find  for  It ;  and,  com- 
plaining of  this  ruling,  the  plaintiff  Is  here 
on  appeal. 

There  cannot  be  the  slightest  doubt  that 
the  plaintiff  wholly  failed  to  sustain  by  the 
testimony  the  allegations  of  his  petition  con- 
cerning the  accident  by  which  Mrs.  Edwards 
received  her  fatal  Injuries.  No  witness  tes- 
tified that  it  was  possible  for  the  employes  In 
charge  of  the  engine  to  have  stopped  the 
train,  after  she  stepped  upon  the  track,  in 
time  to  prevent  her  death.  On  the  contrary, 
all  of  the  witnesses  for  the  plaintiff  who  tes- 
tified upon  this  subject  expressed  the  opinion 
that  the  distance  between  her  and  the  engine 
when  her  danger  became  apparent  was  too 
short  to  possibly  save  her.  She  was  on  the 
platform — In  a  place  of  absolute  safety.  She 
suddenly  undertook  to  cross  the  track  to 
reach  her  grandchild  who  was  on  the  other 
side.  This  action  on  her  part  could  not  by 
any  possibility  have  been  anticipated,  and 
there  Is  no  pretense  that  the  testimony  shows 
it  was  anticipated.  It  could  not  have  requir- 
ed more  than  two  or  three  seconds  at  the 
outside  for  her  to  cross  the  track,  and  yet 
she  was  struck  by  the  pilot  just  as  she  was 
leaving  the  far  rail.  This  shows  beyond  ques- 
tion that  the  train  could  not  have  been  more 
than  a  few  feet  from  her  at  the  time  she 
suddenly  stepped  In  front  of  it 

There  was  testimony  by  some  of  the  wit- 
nesses for  plaintiff  that  they  did  not  hear 
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the  engine  bell  being  rung  as  tbe  train  ap- 
proached the  depot,  nor  did  they  hear  any 
whistle  blown  for  the  Btatlon.  Assuming  for 
tbe  moment  that  If  these  signals  were  not 
given  of  tbe  approach  of  the  train  It  would 
show  negligence,  on  the  part  of  the  employes 
of  the  defendant  company,  It  Is  sufficient  for 
tbe  purposes  of  this  case  to  say  that  these 
acts  of  negligence  were  not  alleged  by  the 
plaintiff  In  bis  petition.  Tbe  particular  act 
of  negligence  alleged  by  tbe  plaintiff  was  the 
failure  of  tbe  employes  in  charge  of  the 
train  to  stop  It  after  they  saw,  or  by  the  ex- 
ercise of  reasonable  diligence  could  have 
seen,  Mrs.  Edwards  on  the  track  and  in  dan- 
ger. Having  alleged  thus  speciflcally  the 
acts  of  which  the  negligence  complained  of 
consisted,  the  plaintiff  could  not  avail  him- 
self upon  the  trial  of  any  other  acts  of  neg- 
ligence without  amending  his  pleading;  and 
this  was  not  done.  Tbe  rule  is  well  settled 
that  a  plaintiff  in  an  action  for  personal  in- 
juries caused  by  the  negligence  of  the  de- 
fendant may  allege  the  negligence  complained 
of  In  general  terms,  and,  having  done  this, 
may  show  any  specific  acts  of  negligence 
which  tbe  testimony  warrants;  but  if,  on 
tbe  other  hand,  he  alleges  specifically  tbe 
acts  constituting  the  negligence  c<HnplaIned 
of,  he  cannot  avail  himself  of  other  acts  not 
alleged  In  tbe  pleading.  The  last  utterance 
of  this  court  on  this  subject  Is  contained  in 
the  opinion  in  the  case  of  W.  A.  Gaines  & 
Co.  V.  Johnson,  105  S.  W.  381,  32  Ky.  Law 
Rep.  58,  where  tbe  subject  was  fully  dis- 
cussed, the  authorities  cited  and  reviewed, 
and  the  principle  above  announced  elaborat- 
ed at  length.  In  that  case  an  employ^  brought 
suit  against  bis  employer  for  personal  Inju- 
ries alleged  to  have  been  sustained  by  him 
because  the  employer  failed  to  furnish  him 
with  a  reasonably  safe  place  in  which  to 
work,  and  upon  the  trial  of  tbe  case  be  un- 
dertook to  show  that  the  employer  had  fail- 
ed to  instruct  blm  how  to  manage  the  dan- 
gerous machinery;  and  it  was  held  that, 
having  alleged  specifically  that  the  negli- 
gence by  which  the  Injury  was  caused  was 
the  result  of  the  failure  on  the  part  of  the 
employer  to  furnish  a  reasonably  safe  place 
in  which  to  work,  the  plaintiff  could  not  aft- 
erwards, without  amending  his  pleading,  avail 
himself  of  different  acts  or  omissions  on  tbe 
part  of  tbe  employer  than  those  alleged  In 
the  petition.  This  opinion,  and  the  author- 
ities It  dtes,  are  conclusive  of  the  question 
In  hand,  and  as  a  result  the  plaintiff  In  this 
case  could  not  avail  himself  of  any  acts  of 
negligence  on  tbe  part  of  tbe  employes  in 
charge  of  appellee's  train  than  those  alleged 
in  the  petition ;  and,  as  tbe  testimony  failed 
to  sustain  the  negligence  alleged,  it  results 


that  the  plaintiff  failed  to  make  out  his  case. 
The  appellee's  employes  could  not  anticipate 
tliat  Mrs.  Edwards  would  do  so  reckless  and 
Imprudent  a  thing  as  to  undertake  to  cross 
the  track  In  front  of  a  rapidly  approaching 
train,  and,  therefore,  until  she  was  on  tbe 
track  they  could  not  be  expected  to  do  any- 
thing in  anticipation  of  her  unnecessary  reck- 
lessness. Tbe  facts  of  this  case  are  not  un- 
like those  In  Illinois  Central  Railroad  Co.  v. 
Willis'  Adm'r,  87  S.  W.  21,  29  Ky.  Irfiw  Rep. 
1187.  In  the  opinion  It  Is  said:  "In  the 
case  before  us,  deceased  evidently  saw  tbe 
engine  approaching.  He  thought  he  could 
cross  over  the  track  before  it  reached  Iiim. 
He  made  the  venture,  miscalculated  the  speed 
at  which  the  train  was  approaching,  and  was 
killed.  The  fault  was  bis,  unless  those  in 
charge  of  the  train  after  they  discovered 
him  could  have  stopped  the  train  In  time  to 
have  prevented  the  accident  In  tbe  case  of 
Johnson's  Adm'r  v.  L.  &  N.  R.  R.  Co.,  91  Ky. 
651,  25  S.  W.  754,  the  court  said :  'When  an 
adult  person  steps  upon  a  railroad  track  in 
front  of  and  in  full  view  of  an  approaching 
train,  those  In  charge  have  the  right  to  pre- 
sume that  his  own  consciousness  of  danger 
will  cause  him  to  leave  it  before  the  train 
reaches  him ;  and,  in  case  tbe  person  Is  deaf, 
or  otherwise  deficient  In  his  faculties,  so  as 
to  render  him  unconscious  of  the  Impending 
danger,  the  knowledge  of  such  infirmity  must 
be  brought  home  to  those  In  charge  of  tbe 
train  before  they  or  the  railroad  company 
can  be  made  liable.'  Following  the  rule  laid 
down  in  this  case,  If  those  In  charge  of  the 
train  which  killed  blm  had  seen  him  upon 
the  track  as  they  approached  the  depot,  they 
would  have  bad  the  right  to  have  expected 
him  to  get  off  tbe  track  in  time  to  have  pre- 
vented the  accident.  The  proof,  however, 
shows  that  they  did  not  see  him  upon  tbe 
track,  and,  In  fact,  he  did  not  come  upon  the 
track  until  the  train  was  almost  upon  him, 
when  It  was  Impossible  to  have  done  any- 
thing to  have  prevented  the  accident  The 
place  at  which  deceased  was  killed  was  not 
on  a  public  crossing,  and  he  had  no  contract- 
ual relations  with  the  company  as  shown  by 
the  proof.  Considering  the  business  for  which 
he  crossed  the  track  to  the  spur  track  In  the 
light  most  favorable  to  him,  he  was  at  most 
a  licensee,  and  the  company  owed  him  no 
duty  higher  than  the  exercise  of  ordinary 
care  to  have  prevented  the  accident  We  are 
of  opinion  that  the  facts  In  this  case  author- 
ized and  warranted  a  peremptory  instruction 
to  the  Jury  to  find  for  the  defendants." 

We  are  of  opinion  that  the  court  properly 
awarded  a  peremptory  Instruction  at  tbe 
close  of  plaintiff's  testimony,  and  the  Judg- 
ment is  therefore  affirmed. 
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LOUISVILLE  &  N.  R.  CO.  t.  HOSKINS' 
ADM'R. 

(Coart  of  Appeals  of  Kentucky.    March  12, 
1908.) 

1.  RaILBOADI  —  INJUBII8      TO      PXBSORS      OR 

Tkacks— Actions— Vkhue—Statutobt  Pbo- 

visioss— constbuction. 

Under  Cir.  Code  Prac.  I  73,  reqoirlng  an 
action  against  a  common  carrier  for  inJnriM  to 
a  peraon  to  be  brought  in  the  county  in  which 
defendant  or  either  of  several  defendants  reside, 
or  in  whldi  the  plaintiff  was  injured,  or  in 
which  he  resides  if  in  a  county  into  which  the 
carrier  paasea,  an  action  acainst  a  railway  com- 
pany for  eanainc  the  death  ofplaintiff's  intes- 
tate wag  properly  brought  in  H.  county,  where 
plaintitF  resided  at  the  time,  and  through  which 
defendant's  road  passed,  notwithstanding  de- 
fendant's home  office  was  situated  in  J.  county, 
and  the  intestate  was  killed  in  that  county, 
where  plaintiff  was  living  for  a  few  months  at 
tlie  time  of  the  accident,  and  plaintiff  was  ap- 
pointed administrator  by  the  J.  county  court. 

[Bd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  41.  Railroads,  H  46.  47,  60.] 

2.  Samx  — RjSQUiBiTx  Cask  as  to  Tbxbp abb- 
ess. 

Where  railroad  tracks  in  a  city  are  habit- 
ually used  for  foot  passage  by  people  who  may 
be  expected  thereon  at  any  time,  persons  mov- 
ing a  train  through  the  city  must  keep  a  look- 
out, and  nse  ordinary  care  to  avoid  persons  on 
the  track,  even  though  they  are  trespassers. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  41,  Railroads,  f|  1238,  1239.] 

&   SAlfE  — INJUBT   TO   PeBSONS   OR   TRACKS  — 

QiTBsnoNS  roB  JtmT— Nbouobnob  of  Gom- 

PAKT. 

Whether  defendant  railway  company  was 
negligent  in  causing  the  death  of  plaintiff's  in- 
testate held,  under  the  evidence,  for  the  jury. 
[ESd.  Note.— For  cases  in  point,  see  Cent  tMg. 
vol.  41,  Railroads,  H  1367,  1376.] 

4.  SnTLEinSNT— BVIDBNOK— SurriciBNCT. 

In  an  action  against  a  railway  company  for 
killing  plaintifiTs  intestate,  evidence  held  to  sus- 
tain a  finding  that  a  payment  by  the  company 
and  receipt  therefor  by  plaintiff  did  not  consti- 
tute a  settlement  of  the  claim. 

[H^  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Compromise  and  Settlement,  |  94.] 

5.  ADlflKIBTBATOBS — SETTUCIIENT— CONFIBUA- 

TTOH— Effect. 

A  settlement  with  the  county  judge  show- 
ing that  plaintiff,  an  administrator,  had  paid 
oat  for  funeral  expenses  all  money  received,  and 
a  subsequent  confirmation  of  the  settlement  by 
the  oonnty  court  would  not  constitute  a  dis- 
charge of  the  administrator,  so  as  to  prevent  a 
subsequent  action  by  him  for  the  killing  of  his 
intestate. 

Appeal  from  Clrcnlt  Court,  Henry  County. 

"Not  to  be  officially  reported." 

Action  by  Leonard  Hosklns'  administrator 
against  tbe  Loalsrille  &  NashTiUe  Railroad 
Company.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

John  Harding,  Moody  &  Barbour,  and  Ben- 
jamin D.  Warfleld,  for  appellant  W.  S.  Pryor, 
N.  C.  Cnreton,  and  Piyor,  Saplnsky  &  Castle- 
man,  for  aivellee. 


NUNN,  J.    This  appeal  is  from  a  judgment 
for  11,000^  credited  by  ?207.50.  in  faror  of 

io6s.w.-ao 


appellee  for  the  negligent  killing  of  bis  intes- 
tate. 

Appellant  assigns  many  reasons  for  a  re- 
versal: First  The  Henry  circuit  court  did 
not  have  jurisdiction  to  try  the  case,  because 
deceased  was  killed  in  Jefferson  county,  and 
appellee,  his  administrator,  resided  there  at 
that  time,  and  was  appointed  administrator 
of  deceased  by  the  county  court  of  Jefferson 
county,  and  the  home  office  of  appellant  was 
situated  In  that  county.  This  is  all  true; 
but  It  appears  that  appellee  and  his  family 
resided  In  Henry  county  for  many  years,  and 
then  moved  to  Jefferson  county  In  February 
of  the  year  In  which  the  boy  was  killed,  and 
a  few  months  after  his  death  they  returned 
to  Henry  county  to  make  that  their  home, 
and  were  residing  there  at  the  time  of  the 
institution  of  this  action,  and  appellant's  line 
of  road  passes  through  that  county.  Under 
these  facts  section  73  of  the  Civil  Code  of 
Practice  as  construed  by  this  court  in  several 
cases  authorized  the  institution  of  this  action 
In  the  Henry  circuit  court  See  the  cases  of 
I.  C.  R.  R.  Co.  V.  Stlth's  Adm'x,  120  Ky.  237, 
85  S.  W.  1178,  1  L.  R.  A.  (N.  S.)  1014 ;  Turn- 
er's Adm'r  V.  L.  ft  N.  R.  R.  Co.,  110  Ky.  879, 
62  S.  W.  1025;  L.  4  N.  R.  R.  Co.  v.  Gilliam's 
Adm'x.  71  S.  W.  863,  24  Ky.  Law  Rep.  1536 ; 
Sherrill  v.  C,  O.  ft  S.  W.  Ry.  Co..  89  Ky.  302. 
12  S.  W.  465.  Under  these  authorities  there  is 
no  doubt  that  the  venue  of  the  action  was  prop- 
erly in  Henry  county,  the  place  of  residence 
of  Joseph  Hoskhis  at  the  time  suit  was 
brought. 

Appellant  also  claims  that  the  lower  cotirt 
erred  in  refusing  to  give  a  peremptory  in- 
struction to  the  Jury  directing  a  verdict  in 
Its  behalf  for  the  following  reasons:  First, 
there  was  no  testimony  Introduced  showing 
that  the  boy  was  killed  by  reason  of  any  neg- 
ligence on  the  part  of  appellant's  servants; 
second,  that,  even  if  they  were  negligent  In 
the  operation  of  the  train  at  the  time  the  boy 
was  killed,  appellant  compromised  and  set- 
tled with  appellee  as  such  administrator  for 
the  price  of  $207.50,  and  this  was  a  complete 
bar  to  appellee's  right  of  action ;  third,  that 
appellee  was  not  the  administrator  of  his  son 
at  the  time  of  the  Institution  of  this  action, 
but  after  bis  qualiflcation  as  such  he  had 
made  a  full  and  complete  settlement  with 
the  county  court  of  all  that  ever  came  into 
his  hands,  and  that  settlement  was  confirmed 
by  the  court,  which  appellant  claims  bad  the 
effect  to  discharge  him  as  such  administrator, 
and  for  that  reason  he  could  not  Institute 
and  maintain  this  action.  These  alleged  rea- 
sons necessitate  a  short  synopsis  of  the  testi- 
mony. We  wUl  state  the  substance  of  tbe  tes- 
timony on  the  three  propositions  named,  and 
dispose  of  them  in  the  order  stated.  The  de- 
ceased was  a  boy  about  18  years  of  age.  He, 
with  his  sister,  who  is  a  year  or  two  older, 
left  their  home,  situated  on  Oak  street,  to  vis- 
it some  relatives  four  or  five  blociu  away. 
They    traveled    along    appellant's    railroad 
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tracks  to  the  borne  of  their  relatives,  and 
started  to  return  the  same  way.  They  moved 
north  on  the  tracks  towards  Ninth  and  Oak 
streets.  The  testimony  &>r  appellee  showed 
that  Leonard  Hosklns,  the  boy,  was  between 
the  rails  of  the  aonth-bound  passenger  track, 
and  that  his  sister  was  walking  in  the  8- 
foot  space  between  the  north  and  south  bound 
tracks,  and,  when  they  reached  a  point  Just 
north  of  im  all^  opening  on  the  railroad  and 
about  175  feet  from  Oak  street,  there  were 
two  freight  engines  upon  these  tracks  oppo- 
site them,  about  25  feet  away.  These  trains 
were  In  operation,  bells  ringing,  steam  escap- 
ing, and  creating  the  usual  notice  under  snch 
circumstances.  The  children  stopped  to  look' 
at  them.  At  this  point  the  statements  of  the 
witnesses  vary  to  a  considerable  extent  Ap- 
pellants claim  that  they  did  not  stop.  Ac- 
cording to  appellee's  testimony,  they  stood  In 
the  position  indicated  for  several  minutes, 
and  the  sister,  Grace  Hosklns,  testified  that 
she  heard  the  rushing  and  rattling  of  a  train, 
looked  around  and  saw  It,  that  she  then  grab- 
bed her  brother's  hand,  when  the  engine  swept 
him  from  her  grasp  to  his  death,  and  she  was 
thrown  from  her  balance,  struck  In  the  side, 
and  injured.  The  witnesses  vary  as  to  the 
speed  of  the  train,  fixing  it  from  12  to  20 
miles  an  hour.  The  bell  on  this  engine  was 
ringing,  but  the  proof  tended  to  show  that 
there  was  no  other  warning  of  any  kind  giv- 
en. The  noise  made  by  the  two  freight  en- 
gines prevented  the  children  from  hearing  the 
bell  of  the  approaching  engine.  The  place 
where  the  boy  was  killed  was  something  near 
the  center  of  the  city.  Every  witness  in  the 
case  who  was  asked  with  reference  to  the 
matter  stated  that  cinders  were  spread  and 
packed  down  between  the  tracks  and  offered 
a  splendid  walkway,  and  which  had  been 
used  habitually  as  a  walkway  for  many 
years;  that  a  great  many  persons  passed 
along  and  over  this  walk  dally.  Appellant's 
witnesses  stated  the  same  facts,  but  testified 
that  they  had  warned  people  against  walking 
thereon  time  and  time  again,  and  bad  sign- 
boards up  warning  people  to  keep  off  the 
tracks,  but,  notsvlthstanding  all  this,  very 
many  people  continued  to  cross  and  walk 
along  and  over  these  tracks.  The  engineer 
and  fireman  in  charge  of  the  engine  which 
killed  young  Hosklns  both  admitted  their 
knowledge  of  the  habit  of  people  in  walking 
there.  It  was  proven  that  the  track,  in  the 
direction  the  train  was  coming  from,  was 
straight  for  a  long  distance,  and  those  in 
charge  of  the  train  could  have  seen  the 
children  for  more  than  one  quarter  of  a  mile. 
Those  in  charge  of  the  engine  stated  that  they 
did  see  the  children,  but  that  they  were  not 
upon  the  track,  and  they  had  no  reason  to  be- 
lieve that  they  would  enter  thereon,  but  Just 
before  they  reached  them  the  little  boy  ran 
from  the  place  of  safety  across  in  front  of 
the  engine,  was  caught,  and  killed. 
Appellant's  counsel  claims  that  these  chil- 


dren were  trespassers,  and  that  it  owed  them 
no  duty;  but  this  court  has  repeatedly  decid- 
ed that  persons  moving  a  train  through  a  city 
where  people  are  in  the  habit  of  using  the 
tracks  of  the  road  and  where  they  may  ex- 
pect to  find  them  at  any  time  must  keep  a 
lookout  and  use  ordinary  care  to  avoid  injur- 
ing persons,  even  though  they  be  tre^assers. 
In  the  case  of  I.  O.  R.  R.  Co.  v.  Murphy's 
Adm'r,  07  S.  W.  729,  30  Ky.  Law  Rep.  93,  11 
L.  R.  A.  (N.  S.)  352,  the  court  said:  "If  the 
railroad  company  knows  that  the  public  ha- 
bitually uses  Its  tracks  and  right  of  way  in  a 
populous  community  as  a  foot  passway,  so 
that  it  knows  that  at  any  moment  people  may 
be  expected  to  be  found  thereon,  such  knowl- 
edge is  treated  as  equivalent  to  seeing  them 
•there,  and  their  presence  must  be  taken  into 
consideration  by  the  train  operatives  in  the 
movement  of  their  train.  Such  foot  passen- 
gers may  be  in  law  only  trespassers  or  licen- 
sees, they  may,  indeed,  have  no  legal  right  to 
be  there,  or  to  use  the  tracks;  but  the  ques- 
tl(u  oomes  back:  If  they  are  there  and 
known  to  be  there,  what,  then,  is  the  com- 
pany's duty  as  to  running  its  trains?  It  Is 
admitted  that  the  company  has  the  superior 
right,  ♦  •  •  nay,  maybe,  has  the  exclu- 
sive right  *  *  *  to  the  tracks,  and  that 
some  way  ought  to  be  provided  for  keeping 
trespassers  off  them  altogether.  But  the  fact 
remains  the  tracks  are  open,  Inviting  for  easy 
travel,  are  traveled  constantly,  and  so  known 
to  be  by  the  company.  The  difference  be- 
tween the  cases  in  the  country  and  those  in 
thickly  settled  towns  and  cities  is  one  of  prac- 
tical materiality.  In  the  country  there  are 
occasional  sporadic  uses  of  the  tracks  by  the 
foot  passengers.  But  they  are  compAratlvely 
rare.  To  compel  the  railroad  trains  to  creep 
along  under  full  control  In  anticipation  of 
what  probably  would  not  occur,  viz.,  the 
meetlqg  or  overtaking  of  a  stray  passenger, 
would  not  be  reasonable,  because  most  likely 
wholly  unnecessary.  But  in  populous  com- 
munities the  probabilities  are  all  the  other 
way.  The  foot  passengers  from  long  habit  of 
use,  which  are  known  to  and  suffered  by  the 
company,  may  reasonably  be  expected  at  all 
times  and  In  any  number.  It  Is  more  than  a 
mere  probability.  It  is  a  reasonable  certainty, 
that  they  will  be  found  there.  The  company 
should  no  more  shut  its  eyes  to  such  a  proba- 
bility within  its  knowledge  than  to  the  actual 
fact  of  the  presence  when  known.  We  will 
not  say  that  to  dash  at  uncontrollable  speed 
through  such  a  town  where  people  are  known 
to  be  using  the  tracks  for  passing  is  not  neg- 
ligence. Let  the  Jury  say  whether  It  is."  See, 
also,  the  case  of  L.  &  N.  R.  R.  Co.  v.  McNary'a 
Adm'r,  108  S.  W.  808,  the  opinion  in  which  is 
this  day  delivered,  and  in  which  there  is  a 
foil  discussion,  and  many  authorities  cited 
upholding  this  principle. 

The  testimony  with  reference  to  the  oom- 
promise  and  settlement  of  the  Claim  soed  tor 


Digitized  by 


Google 


Ky.) 


BRASHEABS  T.  JOSEPH. 


307 


is,  In  substance,  this:  Appellant  presented  a 
receipt  signed  by  appellee  for  $207.60,  In 
wbUdi  It  was  said,  in  substance,  that  It  was  in 
foil  of  all  damages  for  the  killing  of  this  boy. 
Appellant's  witnesses  proved  that  the  settle- 
ment was  fairly  obtained;  tliat  appellee  nn- 
derstood  at  the  time  what  he  was  doing;  that 
he  liecame  administrator  for  the  purpose  of 
making  the  compromise;  that  after  receiving 
the  check  he  deposited  it  in  a  banlc,  and  after- 
wards ratified  the  settlement  by  drawing 
checks  upon  the  fund  for  the  payment  of  fu- 
neral expenses  and  other  things.  Appellee's 
testimony  on  this  point  was  to  the  effect  that 
appellant's  agent  obtained  this  pretended 
compromise  and  settlement  by  fraud  and  mis- 
representation, and  that  at  the  time  it  was 
made  he  was  so  disturbed  in  his  mind  by  rea- 
son of  the  son's  death  and  the  Injury  to  his 
daughter  that  he  was  incapable  of  consider- 
ing and  entering  Into  a  contract  of  any  char- 
acter; that  appellant's  agent  represented  to 
him  that  the  $207.00  was  for  the  purpose  of 
paying  the  funeral  expenses  of  his  son,  and 
that  the  matter  of  the  death  of  his  son  was  to 
be  adjusted  between  them  thereafter;  that 
appellant's  agent  took  him  to  the  <»unty 
clerk's  office,  procured  for  him  a  surety  to 
sign  his  administrator's  bond,  who  agreed  to 
sign  as  such  surety  upon  the  condition  that 
the  HKHiey  was  to  be  deposited  in  a  certain 
bank  with  an  agreement  that  none  of  it  was 
to  t>e  drawn,  except  upon  a  check  signed  by 
appellee  and  Indorsed  by  the  surety ;  that, 
when  he  learned  appellant  was  claiming  that 
the  receipt  covered  all  damages  for  the  negli- 
gent killing  of  his  son,  he  repudiated  it  and 
tendered  the  $207JJ0  to  M.  H.  Smith,  the  pres- 
ident of  the  appellant.  The  testimony  upon 
this  matter,  as  well  as  the  question  of  neg- 
ligence of  appellant's  servants  In  charge  of 
the  train,  was  very  voluminous  and  conflict- 
ing. The  court  by  Its  Instructions  fairly  sub- 
mitted these  questions  to  the  jury,  and  It 
found  for  appellee  a  small  verdict,  which  we 
are  unwilling  to  disturb. 

The  facts  upon  which  appellant  bases  Its 
claim  that  appellee  was  not  the  administra- 
tor of  deceased  at  the  time  this  action  was  in- 
stituted are  few,  and  are  as  follows:  When 
appellee  received  this  money,  he  deposited  It 
in  a  bank,  and  checked  It  out  as  before  stat- 
ed. He  took  his  receipts  and  made  a  settle- 
ment with  the  county  judge,  which  shows 
that  be  had  paid  out  $207.50,  aU  that  he  had 
received.  Afterwards  the  settlement  was  con- 
firmed 1^  the  county  court,  and  appellant 
claims  that  this  had  the  effect  to  discharge 
him  from  the  position  of  administrator. 
There  was  no  order  to  that  effect  made  by  the 
county  conrt,  and  there  was  no  effort  to  have 
him  discharged,  and  In  our  opinion  the  con- 
firmation of  the  settlement  by  the  court  did 
not  have  that  effect. 

For  these  reasons,  the  judgment  of  the  low- 
er conrt  Is  affirmed. 


BRASHBARS  et  al.  v.  JOSEPH. 
(Court  of  Appeals  of  Kentucky.    Feb.  28,  1008.) 

1.  BOTTKDABIBS  —  DsaCBIFTIon— OONFUOIIHO 
EtLEIURTS. 

In  determining  boundaries,  marked  comers 
are  the  most  satisfactory  evidence,  then  natu- 
ral objects  not  marked,  such  as  a  stream,  ridge, 
or  cliff,  then  calls  for  the  lines  of  other  patents 
which  are  of  record  and  susceptible  of  definite 
and  certain  location,  then  courses,  and,  lastly, 
distances. 

SEM.  Note.— For  cases  in  point,  see  Cent.  l)ig. 
.  8,  Boundaries,  (!  S-41.] 

2.  Sahk  —  Caixs    fob    Mabkxd    Cobnebs  — 
CocBSxs  ARO  Distances. 

Where  a  survey  calls  for  a  marked  comer 
of  a  prior  survey,  the  course  and  distance  must 
yield  if  it  is  necessary  in  order  to  reach  that 
comer. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Boundaries,  (§  25-^.] 

3.  Sams— Caixs  fob  Links  or  Otheb  Pat- 
ents— CouBSES  AND  Distances. 

Where  a  survey  calls  for  the  lines  of  an- 
other survey,  courses  and  distances  must  yield, 
so  that  the  survey  may  run  with  the  lines  call- 
ed for. 

[EU.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  S,  Boundaries,  {f  25-29.] 

4.  Same— FiouBE  of  Subvkt  as  Shown  bt 
Plat. 

In  ascertaining  boundaries,  in  the  absence 
of  any  other  controlling  influence,  attention 
should  be  given  to  the  figure  of  the  survey,  as 
shown  on  the  original  plat. 

lEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Boundaries,  f  $  80,  91.] 

5.  Same— Closing  Sitbvet— Sacbificiro  Dis- 
tances TO  COUBSES. 

Where  the  courses  and  distances  called  for 
in  a  patent  when  run  do  not  close  the  survey, 
the  courses  must  be  preserved  and  the  distances 
sacrificed  in  order  to  make  the  survey  close, 
when  it  can  be  done. 

[Ed.  Note.— For  cases  in  point,  see  Cent  EHg. 
vol.  8,  Boundaries,  H  38^.] 

Appeal  from  Circuit  Court,  Leslie  County. 

"Not  to  be  officially  reported." 

Action  by  Phillip  Joseph  against  R.  H. 
Brashears  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Reversed  and 
remanded,  with  Instructions  to  enter  judg- 
ment as  directed. 

Hazelrlgg,  Chenault  &  Hazelrigg,  Bailey  P. 
Wootton,  Jes^e  Morgan,  L.  D.  Lewis,  and 
Greene  &  Van  Winkle,  for  appellants.  T.  G. 
Lewis  and  Cleon  K.  Calvert,  for  appellee. 


LASSINO,  J.  Appellee  claimed  to  be  the 
owner  of  certain  lauds  from  which  appellant 
had  cut  timber  and  was  threatening  to  cut 
and  remove  stU!  other  timber.  Appellant 
R.  H.  Brashears  filed  his  answer.  In  which 
he  asserted  that  the  title  to  the  land  and 
timber  In  question  was  in  James  Brashears, 
and  not  In  appellee.  James  Brashears  was 
made  a  party  defendant  by  an  amended 
pleading,  and  issue  was  joined  on  the  ques- 
tions of  title  and  ownership.  The  controversy 
arose  out  of  a  oonfilct  between  the  respective 
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tmrveya  under  which  appellanta  and  appellee 
claim.  Appellants  claim  the  land  and  timber 
under  a  grant  from  the  commonwealth  to 
Sampson  Brasheara  for  1,731  acres  of  land. 
Issued  In  1845,  and  No.  5,711.  Appellee 
claims  under  a  grant  from  the  commonwealth 
to  Tarlton  Combs  for  500  acres  of  land,  is- 
sued in  1849.  and  No.  14,167.  The  Samp- 
son Brashears  survey  contains  86  lines,  and  Is 
from  15  to  20  miles  In  length,  and  necessarily 
of  narrow  width.  The  C!ombe  patent,  calling 
for  600  acres,  is  a  compact  survey  of  rectang- 
ular shape,  and  undoubtedly,  to  some  extent, 
overlaps  the  Sampson  Brashears  patent    The 


question  for  determination  Us:  Was  the  tim- 
ber In  question  cut  from  that  portion  of  the 
Combs  patent  which  overlaps  the  Brashears 
patent? 

There  Is  no  dispute  between  the  litigants 
over  the  calls  in  the  Brashears  patent,  begin- 
ning with  "1"  till  we  come  to  the  line  con- 
necting the  65  and  66  calls.  Both  agree  that 
65  is  located  at  the  point  where  it  should  be. 
The  annexed  map  shows  the  respective  claims 
of  the  litigants,  together  with  the  conclusion 
of  the  trial  Judge  as  to  where  the  true  bound- 
ary lines  of  the  Sampson  Brashears  patent 
run: 
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This  !■  a  copy  of  ao  much  of  tbe  plat  of  tbe 
Bampmn  Brasbeara  surrey  aa  Is  Involved  In  this 
litigation.  Tbls  copy  is  made  from  tbe  oriclnal 
plat  upon  wblch  tbe  patent  was  based. 

It  iB  the  contention  of  appellee  that  the 
Sampson  Brashears  patent,  beginning  at  65, 
Bbould  rtm  to  red  66,  and  thence  with  the  red 
lines  and  numerals,  as  shown  on  the  map, 
back  to  red  76.  Appellant  contends  that  from 
65  the  true  line  runs  to  black  66,  the  south- 
east comer  of  the  50-acre  survey,  and  thence 
to  67,  68,  and  69,  with  the  lines  of  Bald  50- 
acre  survey,  thence  to  70  and  71  In  black,  and 
that  from  this  point  It  either  runs  to  green 
72,  73,  74,  75,  and  76,  or  to  black  72,  73,  74, 
75,  and  76.  The  former  contention  would 
glTe  to  appellant  practically  all  of  tbe  tim- 
ber in  question,  and  the  latter  contention 
would  give  him  the  greater  part  thereof. 

The  first  dispute  is  occasioned  by  the  fact 
that  the  original  plat  of  tbe  Sampson  Brash- 
ears  patent,  leaving  tbe  point  65,  calls  for  N. 
27°  E.,  350  poles,  to  the  50-acre  Brashears 
tract.  Following  this  course  and  distance 
would  take  us  to  a  point  east  of  and  beyond 
the  50-acre  tract,  and,  in  order  to  reach  tbe 
50-acre  tract  at  all,  the  course  would  have 
to  be  changed  from  N.  27°  to  N.  10i^°,  and 
tbe  distance  would  have  to  be  shortened  44 
poles,  80  that  tbe  true  course  and  distance, 
in  order  to  reach  tbe  nearest  point  of  tbe  SO- 


acre  tract,  wblch  would  be  the  southeast  cor- 
ner thereof,  would  be  N.  10%°  B.,  306  poles. 
It  is  the  claim  of  appellee  that  this  line  from 
65  to  66  was  an  ideal  line,  and  was  not  ran 
by  the  surveyor;  that  be  was  familiar  with 
tbe  60-acre  survey,  and  calculated  that  tbe 
course  and  distance  called  for  on  the  plat 
would  strike  the  50-acre  survey ;  that,  being 
an  ideal  line  and  not  fictually  run,  tbe  object 
or  terminal  point,  called  for,  must  give  way, 
and  the  surrey  must  be  run  according  to  the 
course  and  distance  called  for  on  the  plat. 
Whereas,  for  appellant  It  is  contended  that 
the  50-acre  survey  was  as  definitely  located 
and  as  well  known  as  any  survey  could  have 
been,  and  that  inasmuch  as  the  next  three 
calls  of  tbe  plat  correspond  exactly  with 
tbe  three  calls  of  tbe  60-acre  survey,  and  one 
of  these  calls  of  the  Brashears  1,731-acre 
survey,  calls  for  the  trees  which  mark  tbe 
beginning  comer  of  the  50-acre  survey,  and 
that,  therefore,  the  course  and  distance  call- 
ed for  in  tbe  plat  most  yield,  under  the  well- 
known  rule  that,  where  the  patent  calls  for 
fixed,  definite,  and  certain  points  or  objects, 
then  the  line  must  be  run  to  such  points  or 
objects,  and  the  calls  by  course  and  distance 
must  give  way ;  and.  Instead  of  running  the 
line  from  65  to  red  66,  it  must  be  mn  to  black 
66. 

The  real  question  1b  whether  or  not  the 
boundary  lines  of  the  50-acre  survey  were 
known,  fixed  and  determined  at  that  time. 
If  these  were  then  known  lines,  and  capable 
of  being  pointed  out  and  determined  with  cer- 
tainty, then  the  claim  of  appellant  should 
prevail ;  for  it  is  unquestionably  true  that  if 
tbe  next  call  from  point  65  bad  been  N.  27° 
E..  350  poles,  to  a  river  or  to  a  cliff,  or  to  a 
tree  of  a  certain  character,  which  was  mark- 
ed and  known,  then,  under  the  well-estab- 
lished rule,  tbe  course  and  distance  would 
have  to  yield,  and  the  true  line  run  to  the 
river,  or  cliff,  or  tree,  as  the  case  might  be. 
It  Is  admitted  that  the  boundary  lines  of  the 
50-acre  tract  above  referred  to  are  known 
^itd  established  to  the  satisfaction  of  both 
parties  to  this  litigation.  Tbe  beginning 
point  of  this  50-acre  survey  was  marked 
and  established  beyond  question  by  two  pop- 
lars and  two  beeches,  and  the  fourth  call 
from  point  65  in  the  1,731-acre  survey  is  for 
tbe  beginning  corner  of  the  50-acre  survey, 
evidenced  by  tbe  two  poplars  and  tbe  two 
beeches.  It  is  true  that  these  trees  are  not 
there  now,  nor  is  there  any  evidence  of  them 
remaining;  but  tbe  point  at  which  they 
stood,  and  which  was  tben  recognized  as  the 
beginning  corner  of  the  50-acre  survey,  is  still 
known  and  recognized,  and  the  surveyor,  who 
was  directed  to  make  the  survey  by  the  court 
in  this  case,  testifies  that  all  parties  agree  up- 
on the  comers  and  lines  of  tbe  old  50-acre 
survey.  As  these  comers  and  lines  are  well 
known  and  established  now,  there  is  all  the 
more  reason  for  tbe  belief  that  in  1844,  or 
only  six  years  after  this  tract  had  been  sur- 
veyed and  platted,  that  they  were  as  well,  if 
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not  better  known,  and  capable  of  belni;  point- 
ed out  at  tbat  time.  Hence,  as  said  by  tbla 
court  In  the  case  of  Morgan  v.  Renfro,  99  S. 
W.  813,  30  Ky.  Law  Rep.  533:  "The  rule  Is 
to  prefer  the  best  evidence.  Tberefl>re  mark- 
ed corners — 1.  e.,  those  clearly  defined  and 
which  are  notorious  objects — are  seized  upon 
as  the  most  satisfactory,  then  natural  ob- 
jects not  marked,  such  as  a  stream,  a  ridge, 
a  clUt,  or  the  like,  for  j;hey,  while  not  so  ex- 
act, are  nevertheless  reasonably  sure  to  af- 
ford satisfactory  evidence  of  the  location  of 
the  patent  at  or  near  that  point,  then  calls 
for  the  lines  of  other  patents  which  are  of 
record  and  which  are  susceptible  of  definite 
and  certain  location,  then  courses  and  tben 
distances  In  the  order  named."  Under  the 
rule  thus  adopted  for  a  guide,  the  beginning 
point  of  the  old  oO-acre  survey  must  be  des- 
ignated as  a  "marked  comer,"  for  at  that 
time  it  was  pointed  out  by  four  trees,  and 
was  known  and  recognized  as  a  beginning 
comer  for  that  survey,  and  la  still  recognized 
as  such,  though  the  trees  are  gone,  and, 
when  the  1,731-acre  survey  calls  for  that  cor- 
ner, the  course  and  distance,  where  It  Is  nec- 
essary In  order  to  reach  that  corner,  must 
yield.  Again,  the  lines  of  the  50-acre  survey 
were  known  and  understood  at  that  time, 
and  inasmucb  as  the  1,731-acre  survey  calls 
for  these  lines,  under  the  rule  of  construction 
as  laid  down  in  the  Morgan  v.  Renfro  Case, 
course  and  distance  would  again  have  to 
yield,  so  that  the  survey  would  be  made  to 
run  with  the  lines  of  the  50-acre  survey  as 
called  for.  Therefore  the  trial  Judge  should 
have  changed  the  course  from  point  65  as 
was  required  so  as  to  enable  the  line  to  run 
to  the  nearest  point  of  the  50-acre  survey, 
which  was  the  southeast  comer  thereof,  then 
following  the  lines  of  the  50-acre  survey  to 
black  67,  black  68,  and  black  69;  thence  fol- 
lowing the  course  and  distance  called  for  in 
the  original  plat  to  black  70;  thence  to 
black  71.  Here  the  patent  call  is  "S.  70  poles 
to  a  stake,"  and  appellant  insists  that  this 
call  of  the  patent  should  be  followed,  but  the 
record  shows  that  the  original  certificate  and 
plat,  as  well,  calls  for  S.  77°  E.  70  poles  to 
a  stake.  This  shows  the  patent  call  "S.  70 
poles  to  a  stake"  to  be  a  mistake,  and  the  true 
call  as  set  out  in  the  original  certificate  and 
plat  is  "S.  77"  E.  70  poles  to  a  stake."  Fol- 
lowing this  true  call,  then  the  line  Is  run 
from  black  71  to  black  72,  and  thence  with  the 
calls  of  the  patent  to  black  73,  74,  and  75. 
When  we  reach  point  75,  appellant  Insists 
that  the  course  and  distance  as  called  for  In 
the  patent  should  be  followed. 

For  appellee  it  Is  Insisted  tbat  as  the  line 
from  75  to  the  next  point,  as  originally  drawn 
on  the  plat  and  as  called  for  in  the  patent,  is 
parallel  with  the  line  from  65  to  black  66; 
that,  therefore,  the  course  of  the  line  from  75 
to  the  next  point  will  have  to  be  changed  so  as 
to  correspond  with  the  changed  course  of  the 
line  from  65  to  black  66 ;  and  that  the  course 
should  be  made  to  read  S.  10V^°  W.,  Instead 


of  8.  27°  W.  As  repeatedly  held  by  this 
court,  in  the  absence  of  any  other  controlling 
influence,  attention  should  be  given  to  the 
figure  of  the  survey,  as  shown  on  the  original 
plat  To  ran  the  line  from  black  75  to  blade 
76,  as  contended  for  h7  appellant,  would  not 
only  give  blm  a  much  larger  body  of  land 
than  his  patent  calls  for,  but  would  give  Mm 
a  body  of  land  of  an  altogether  different 
shape,  after  leaving  point  75,  from  the  shape 
of  the  land,  as  shown  by  the  original  plat; 
whereas,  if  the  line  is  drawn  from  black  75 
to  "X,"  the  figure  is  an  exact  counterpart  of 
the  original  plat,  and  the  survey  will  contain 
about  the  number  of  acres  called  for.  As 
there  is  no  "marked  corner"  where  the  line 
from  black  75  runs  to,  and  no  natural  object 
is  designated,  and  the  following  of  the  course 
asked  for  would  give  a  figure  altogether  dif- 
ferent from  the  original  plat,  the  next  best 
guide  to  follow  in  determining  where  this  line 
should  be  is  the  plat  Itself,  and,  following 
this,  and  drawing  the  line  from  black  75  S. 
10%°  W.  to  the  point  where  it  Intersects  the 
line  from  77,  extended  on  the  true  course. 
It  Intersects  the  line  from  point  77  at  the 
blue  letter  "X,"  and  this  in  our  opinion  Is 
correct 

There  Is  no  controversy  over  the  remainder 
of  the  calls  from  '!X"  to  the  beginning,  nor  is 
there  any  over  the  calls  from  the  beginning  to 
call  65.  We  are  therefore  of  opinion  that  the 
true  and  correct  boundary  line  of  so  much  of 
the  Sampson  Brashears  patent  as  Is  In  dis- 
pute in  this  litigation  is  as  follows:  "Begin- 
ning at  black  65;  thence  N.  19%°  E.  306  poles 
to  the  southeast  comer  of  the  50-acre  survey; 
thence  with  the  lines  thereof  passing  the 
points  black  67  and  68  to  black  69,  the  begin- 
ning comer  of  the  50-acre  survey;  thence 
with  the  black  lines  to  and  through  the  points 
black  70,  71,  72,  73,  74  and  76;  thence  S. 
10%°  W.  to  where  said  line  Intersects  an  ex- 
tension of  the  red  line  from  black  77  toward 
red  76,  designated  on  the  plat  by  the  letter  X; 
thence  from  said  letter  X  past  77  toward  the 
beginning." 

The  Tarlton  Combs  600-acre  survey  has  but 
one  "marked  comer,"  and  that  is  the  begin- 
ning corner,  evidenced  by  a  maple  and  beech 
on  the  north  side  of  Lick  Fork  of  Trace  Fork 
of  Cutshin  Creek  of  the  Middle  Fork  of  the 
Kentucky  River.  From  this  beginning  point, 
following  the  course  and  distance  called  for 
In  the  patent,  making  allowance  for  the  prop- 
er variation,  Is  S.  80  poles  to  a  corner  desig- 
nated on  the  map  by  a  dotted  figure  2;  thence 
along  the  dotted  line  S.  84°  E.  530  poles  to  a 
dotted  figure  3;  thence  N.  3°  E.  130  poles  to  a 
dotted  figure  4;  thence  N.  84°  W.  530  poles  to 
a  dotted  figure  5;  thence  from  dotted  figure  5 
to  the  place  of  beginning.  Following  the  calls 
of  the  Combs  survey,  as  laid  down  in  the  pat- 
ent, It  will  not  close  by  20  poles;  the  call 
from  dotted  5  to  the  place  of  beginning  being 
for  80  poles,  whereas  the  real  distance  is  but 
60  poles.  This  same  result  is  obtained  wheth- 
er the  lines  are  run  as  laid  down  in  the  pat- 
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ent  or  are  reversed.  From  dotted  figure  5  to 
tbe  place  of  beginning,  following  the  course 
called  tor  In  the  patent,  after  making  allow- 
ance for  the  proper  variation,  we  find  that  It 
la  00  poles  to  the  place  of  beginning,  whereas 
the  patent  calls  for  80  poles.  In  the  early 
case  of  Beckley  v.  Bryan,  Ely.  Dec.  91,  a  simi- 
lar difficulty  was  presented,  and  there  the 
court  said:  "If  the  courses  and  distances  thus 
run  do  not  close  the  surrey,  It  must  be  accom- 
plished by  running  the  same  course  and  either 
lengthoilng  or  shortening  the  distance,  as 
each  case  may  require  and  in  proportion  to 
the  length  of  each  line,  as  called  for  in  the 
plat  and  certificate  of  each  survey."  The 
courses  must  be  preserved  and  distances  sac- 
rificed in  order  to  make  the  survey  close 
where  this  can  be  done.  Following  this  rule, 
which  is  now  recognized  to  be  correct,  the  line 
from  dotted  5  to  the  beginning  is  reduced  to 
60  poles.  Tbe  conclusion  we  have  reached, 
that  the  above  is  the  correct  boundary  line  of 
the  Tarlton  Combs  patent,  is  strengthened  by 
the  fact  that  It  corresponds  exactly  with  the 
original  plat. 

This  case  is  now  reversed  and  remanded  to 
the  trial  court,  with  instructions  that  he  will 
enter  a  judgment  defining  the  boundary  lines 
of  the  Brashears  and  Combs  patents,  as  here- 
in directed,  and  he  will  enter  an 'order  en- 
Joining  and  restraining  the  defendants  from 
cutting  timber  or  trespassing  upon  the  lands 
of  plaintiff  embraced  within  the  500-acre 
Combs  survey,  and  not  included  within  the 
Brashears  patent,  as  herein  located.  He  will 
retain  this  case  on  the  do<^et  for  the  further 
adjudication  and  determination  of  the  amount 
of  timber  cut  by  defendants  from  the  lands 
of  plaintiff,  as  herein  determined,  the  value 
thereof,  and  any  damage  resulting  to  plaintiff 
because  of  Its  cutting. 


FIRST  NAT.  BANK  OF  HOPKINSVILLB  v. 
CIITT  OF  HOPKINSVILLB. 

(Court  of  Appeals   of   Kentucky.     March  13, 
1908.) 

Taxation  —  Assessment  —  Ooeeection  —  Ju- 

BISDICnON    OP    CotTKTS. 

An  action  by  a  bank  against  a  city  to  re- 
cover money  paid  as  taxes,  on  the  ground  that 
the  assessment  is  too  high,  is  in  effect  an  action 
to  correct  the  assessment,  of  which  the  courts 
have  no  jnTisdiction ;  the  assessment  having 
been  made  by  the  proper  officers  and  examined 
and  appioved  by  the  boards  provided  by  law, 
and  no  complaint  made  to  them  within  the  time 
preecribed.by  law,  their  action  is  conclusive  up- 
on tbe  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4&.  Taxation,  U  884^-888.] 

Appeal  from  Circuit  Court,  Christian 
County. 

"To  be  officially  reported." 

Action  by  the  First  National  Bank  of  Hop- 
kinsville,  Ky.,  against  the  city  of  Hopkins- 
vlUe.  EVom  a  Judgment  dismissing  the  peti- 
tion, plaintiff  appeals.    Affirmed. 


'    Downer  &  Russell,  for  appellant     J.  W. 
Knight  and  Duffy  &  Rives,  for  appellee. 

CLAY,  a.  Appellant,  First  National  Bank 
of  HopklnsviUe,  Ky.,  Instituted  this  action 
against  the  city  of  HopklnsviUe  to  recover 
taxes  claimed  to  have  been  illegally  col- 
lected by  appellee.  The  petition  alleged  that 
appellant  was  assessed  on  Its  shares  of  stock 
for  the  year  1906  the  sum  of  $60,087;  that 
the  tax  rate  of  the  city  of  HopklnsviUe  for 
the  year  1005  was  $1.50  on  the  $100,  thus 
making  the  tax  Imposed  on  appellant  the 
sum  of  $901.30,  which  sum  appellant  paid 
to  appellee;  that  at  the  time  of  the. assess- 
ment appeUant  was  the  owner  of  $50,000 
worth  of  goyeroment  bonds.  In  which  its 
capital  stock  and  surplus  were  Invested;  that 
state  banks  and  trust  companies  were  en- 
titled to  deduct  from  the  aggregate  value  of 
their  assets  all  nontaxable  securities  which 
they  then  owned,  and  that  appellant  was  en- 
titled to  the  same  right;  that  no  deduction 
from  appeUant's  taxes  was  made  on  account 
of  said  bonds ;  that  appellant  paid  to  the  ap- 
pellee on  the  IJnlted  States  bonds  owned  and 
held  by  it  the  sum  of  $750,  for  which  sum 
Judgment  was  asked,  with  interest  from  the 
date  of  payment.  The  case  was  transfer- 
red to  equity.  Various  demurrers  and  plead- 
ings were  filed,  and,  upon  the  final  submis- 
sion of  the  case,  Judgment  was  entered  dis- 
missing appellant's  petition. 

It  is  the  contention  of  appellee  that  ap- 
pellant's action  is  In  effect  one  to  correct  an 
assessment,  and  that,  having  failed  to  go 
before  the  pr<^)er  authorities  for  the  purpose 
of  having  the  assessment  corrected,  the  ac- 
tion of  the  authorities  is  final  and  conclu- 
sive, and  appellant  is  now  without  remedy. 
On  tbe  other  hand.  It  Is  the  contention  of 
appellant  that,  while  the  action  grows  out 
of  or  Is  based  upon  an  erroneous  assessment, 
the  purpose  is  not  to  correct  the  assessment 
It  is  simply  an  action  to  recover  money  had 
and  received,  which  was  Illegally  collected 
from  appellant.  We  are  unable  to  see  the 
force  of  appeUant's  argument.  The  only 
method  by  which  a  court  could  determine 
whether  or  not  the  money  collected  by  ap- 
pellee was  iUegally  collected  would  be  to  re- 
view the  assessment  and  pass  upon  the  ques- 
tion of  whether  or  not  it  was  properly  made. 
We  cannot  assume  that  no  deduction  was 
made  on  accoimt  of  United  States  bonds 
owned  by  appeUant  The  only  way  by  which 
we  could  ascertain  this  fact  would  be  to  ex- 
amine the  assessment,  and  determine  wheth- 
er or  not  a  proper  valuation  was  fixed  upon 
appellant's  shares  of  stock.  The  effect  of 
this  would  be  to  substitute  the  Judgment 
of  tbe  court  for  that  of  the  assessing  of- 
ficers, in  other  words,  to  make  a  new  assess- 
ment This  Is  not  a  case  where  the  assess- 
ment is  void.  Nor  Is  it  a  case  where  a  par- 
ty Is  assessed  upon  property  which  he  does 
not  own.  It  Is  simply  a  case  where  the  dalm 
is  made  that  the  assessment  Is  too  high  be- 
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cause  appellant  was  not  given  credit  in  the 
assessment  fixed  for  the  amount  of  Its  gov- 
ernment bonds.  Iq  order  to  bold  that  appel- 
lant Is  entitled  to  recover,  we  would  have  to 
say  that  the  assessment  was  too  high.  This 
we  have  no  power  to  do  after  the  assessing 
officers  have  passed  upon  the  question,  and 
no  complaint  has  been  made  to  them  within 
the  time  prescribed  by  law.  In  the  case  of 
Coulter,  Auditor,  v.  Louisville  Bridge  Co., 
114  Ky.  42,  70  S.  W.  29,  the  rule  Is  thus  stat- 
ed: "We  are  of  opinion,  and  hold,  that  when 
the  proper  assessing  officers,  within  the  time 
and  substantially  In  the  manner  prescribed 
by  statute,  have  acted  In  considering  and 
fixing  the  valuation  upon  property  liable  to 
assessment  for  taxation,  and  no  relief  has 
been  obtained  within  the  time  allowed  by 
statute  for  correcting  their  action,  If  erro- 
neous, that  action  Is  final.  The  Judgment 
and  action  of  the  assessor,  based  upon  the 
legal  evidence  then  obtainable  and  at  band 
and  as  fixed  by  statute,  when  recorded  In 
the  proper  tax  lists.  In  the  very  nature  of 
things  should  be  conclusive  upon  the  state 
as  well  as  against  the  taxpayer."  In  the 
case  of  Commonwealth,  etc.,  v.  American 
Tobacco  Co.,  90  S.  W.  460,  29  Ky.  Law  Rep. 
745,  this  court  said:  "It  has  often  been  held 
that  the  fact  that  assessing  officers  assess 
property  too  low  Is  no  ground  for  relief  In 
a  proceeding  such  as  this,  as  the  court  has 
no  supervisory  Jurisdiction  on  assessments 
which  have  bean  examined  and  approved  by 
the  boards  provided  by  law.  Mulr's  Commit- 
tee V.  Commonwealth,  14  Ky.  Law  Rep.  478; 
Commonwealth  v.  Coffee,  12  Ky.  Law  Rep. 
717.  It  Is  only  where  the  question  Is  not  one 
of  vaUiatlon,  but  of  omission  to  list  at  all, 
that  the  court  may  take  Jurisdiction  In  a 
case  like  this.  Butler  v.  Watklns'  Ex'rs,  27 
S.  W.  995,  16  Ky.  Law  Rep.  305;  Coulter  v. 
Bridge  Co.,  114  Ky.  42,  70  S.  W.  29;  Chicago, 
etc.,  R.  R.  Co.  V.  Commonwealth,  115  Ky.  278, 
72  S.  W.  1119;  Citizens'  National  Bank  v. 
Commonwealth,  118  Ky.  61,  80  S.  W.  479. 
Manifestly  the  same  rule  aj^lles  where  the 
claim  Is  that  the  assessment  Is  too  high. 

Appellant's  property  was  assessed  by  the 
proper  officers.  The  assessment  was  ex- 
amined and  approved  by  the  boards  provid- 
ed by  law.  Their  action,  therefore,  Is  final 
and  conclusive,  both  upon  appellant  and  ap- 
pellee. That  being  the  case,  the  courts  have 
no  Jurisdiction  to  supervise  and  correct  the 
assessment.  It  will  be  unnecessary  to  con- 
sider the  other  grounds  of  defense. 

For  the  reasons  given,  the  Judgment  Is  af- 
firmed. 


PELICAN  ASStJR.  CO.  OF  NEW  YORK  r. 
SCHILDKNECHT. 

(Court  of   Appeab   of   Kentucky.     March    11, 
1908.) 

1.  iNSDBANCE  — Fire  Insubance  —  Existence 
OF  Contract— EvinENCE. 

Evidence  examined,  and  held  to  show  that 
on  the  day  on  which  buildings  were  destroyed 


by  fire,  and  prior  to  the  loss,  plaintiff,  the  own- 
er, entered  into  a  parol  contract  with  the  agent 
of  defendant  insurance  company,  whereby  it 
was  agreed  that  the  buildinf;8  should  be  insured 
from  that  time  in  defendant  company. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Due. 
vol.  28,  Insurance,  H  1707,  1709.] 

2.  Same— PsKMroMS— Patment. 

Where  an  insured  has  a  running  account 
with  an  insurance  agency  with  whom  he  settles 
his  insurance  premium  accounts  from  time  to 
time  as  called  uix)n  to  do  so,  a  policy  of  insur- 
ance taken  out  by  him  through  'the  agency  is 
not  invalidated  because  the  premiums  were  not 
paid  when  the  policy  was  taken  out,  but  in- 
sured is  entitled  to  pay  upon  demand  only. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28.  Insurance,  H  396,  916.] 

8.  Samk— PowEB  or  Obrebal  Aqents. 

A  general  agent  of  an  insurance  company 
has  authority  to  bind  the  company  by  his  acts 
to  the  extent  of  modifying  or  varying  the  terms 
and  conditions  of  the  policy,  which  would,  in 
the  absence  of  such  waiver,  operate  as  a  for- 
feiture. 

[Ki.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  {  94a] 

4.  Same— Liahilitt  roB  Acra  of  Subaqektb. 
Where  a  general  agent  of  an  insurance  com- 
pany employed  a  subagent  as  an  "outside  man" 
to  solicit  applications,  receive  premiums,  and 
deliver  policies,  and  he  was  the  only  man  with 
whom  the  public  came  into  contact,  and,  so  far 
as  the  public  could  know,  had  full  power  to  rep- 
resent the  company  In  all  matters  pertaining 
to  insurance,  a  person  who  is  induced  by  him  to 
take  Insurance  may.  In  the  absence  of  notice 
to  the  contrary,  regard  him  as  an  agent  of  the 
company,  with  authority  to  bind  it 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  f  118.] 

Appeal  from  Circuit  Court,  Jefteraon  Coun- 
ty, Chancery  Branch,  First  Division. 

"To  be  officially  reported." 

Action  by  Conrad  Schlldknecht  against  the 
Pelican  Assurance  Company  of  New  Tork. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

C.  H.  Shield  and  Geo.  Cary  Tabb^  for  ap- 
pellant D.  B.  Castleman,  Pryor,  Saplnsky  3c 
Castleman,  and  Walsh  &  Walsh,  for  appellee. 


LASSINO,  J.  Conrad  Schlldknecht  is  a 
contractor  and  builder  In  Louisville,  Ky.  R. 
O.  Breuer  &  Ca  are  general  agents  of  appel- 
lant, the  Pelican  Assurance  Company  of  New 
York,  doing  an  Insurance  business  in  Louis- 
ville, Ky.  On  the  28th  of  August,  1905,  ap- 
pellee notified  Breuer  &  Co.  by  telephone  that 
he  desired  to  have  them  Insure  three  frame 
dwelling  houses  on  Dupue  street,  in  Louis- 
ville, which  he  was  erecting.  Some  one  In 
the  office  of  Breuer  &  Co.  answered  this 
telephone  call,  and  stated  to  appellee  that  as 
the  houses  were  not  numbered,  and  the  lots 
upon  which  they  were  being  erected  were  not 
numbered,  they  would  have  to  send  a  rep- 
resentative out  to  locate  them.  This  arrange- 
ment was  satisfactory  to  appellee.  About  5 
o'clock  on  the  afternoon  of  the  day  following 
Mr.  Julius  Boiling,  representing  Breuer  & 
Co.,  went  out  and  viewed  the  houses.  At 
the  time  he  reached  these  buildings  appellee 
and  his  brother  were  both  there,  and   aj;>- 
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peDee  and  BolUng  agreed  that  the  honses 
were  to  be  valued  at  f  600  each,  and  insored 
for  that  amount  for  40  days  for  $2  each.  On 
the  night  of  the  Bame  day,  at  about  10 
o'clodi,  two  of  these  houses  were  burned. 
Appellee  alleges  that  Boiling  agreed  that  the 
honses  should  become  insured  from  that  time, 
to  wit,  about  5  o'clock  In  the  evening  of  the 
29tb  of  August.  In  the  apx)ellant  company, 
the  Pelican  Assurance  Company  of  New 
York,  After  the  houses  were  burned,  the  ap- 
pellant company,  through  Its  agent,  Breuer 
&  Co..  denied  that  the  buildings  bad  been 
insured,  and  refused  to  pay  for  same.  There- 
upon appellee  sued  appellant  for  $1,200,  the 
value  of  the  two  houses  which  were  bnmed, 
and,  upon  final  hearing,  was  awarded  judg- 
ment for  the  full  amount  sued  for. 

Upon  this  appeal  two  questions  are  pre- 
sented for  our  consideration:  First  Did  ap- 
pellee and  Boiling  agree  that  the  two  build- 
ings should  be  insured  In  the  appellant  com- 
pany? Second.  Did  Boiling  have  the  au- 
tbority  to  make  the  contract  of  insurance  if 
they  did  to  agree? 

On  the  flrat  question  appellee  and  his 
brother  both  testify  positively  that  it  was 
agreed  between  appellee  and  Boiling  that  the 
bnlldlngs  in  question  should  be  insured  In  ap- 
pellant company.  This  Boiling  denies.  After 
tbe  buildinga  had  been  Inspected  by  Boiling 
and  tbe  conversation  above  referred  to  had 
taken  place,  appellee  and  Boiling  repaired  to 
the  liquor  emporium  of  one  Henry  Lammers, 
and  while  there,  according  to  tbe  testimony 
of  Mrs.  Lammers,  Mr.  Boiling  said  that  ap- 
pellee's buildings  were  Insured  all  right  from 
that  day.  It  seems  that  on  his  way  out  to 
inspect  the  buildings  and  locate  the  property 
Boiling  had  stopped  In  Lammers'  place  of 
business,  and  had  a  conversation  relative  to 
this  Insurance  with  him.  Boiling  admits  be- 
ing present  and  talking  to  Lammers,  but  de- 
nies that  he  said  that  appellee's  property  was 
insured  from  that  date.  The  weight  of  the 
evidence  shows  that  Boiling  agreed  to  insure 
the  houses  in  question  from  tbe  20th  of 
August,  1905.  The  record  shows  that  Breuer 
ft  Co.  were  the  general  agents  for  several 
insurance  companies,  and  the  witness  Boiling 
testifies  that,  when  receiving  applications  for 
insurance,  it  was  his  custom  and  duty  to  send 
tbem  to  tbe  agency,  and  that  Mr.  Breuer  de- 
termined In  what  company  they  should  be 
written,  and  that  he  is  positive  that  on  the 
day  in  question  he  made  no  statement  what- 
ever as  to  what  company  appellee's  houses 
should  be  Insured  in.  As  opposed  to  this  tes- 
timony of  Boiling,  both  appellee  and  his 
brother  testify  that  the  contract  as  entered 
into  on  tbe  20th  of  August  was  for  the  build- 
ings to  be  Insured  In  the  appellant  company. 
As  above  set  out,  the  application  was  for 
insurance  covering  three  buildings,  but  two 
of  them  burned,  and  later  the  third  house, 
which  did  not  bum,  was  Insured  through  the 
Breuer  agency  In  appellant  company.  The 
uncontradicted  evidence  shows  that  Mr.  Boi- 


ling had  receipted  for  Breuer  &  Co.  for  still 
other  policies  In  appellant  company  Issued  to 
appellee  on  other  buildings.  Now,  while  it  is 
true  that  Boiling  denies  that  he  had  any  au- 
thority to  contract  for  the  Insurance,  or  to 
designate  the  company  in  which  it  was  to  be 
placed,  or  tliat  he  did  so,  nevertheless  the 
preponderance  of  the  evidence  and  the  cir- 
cumstances surrounding  tbe  transaction  be- 
tween Boiling  and  appellee  show  that  he  did 
make  the  contract  as  alleged  by  appellee,  tbat 
he  had  theretofore  Insured  buildings  for  ap- 
pellee through  the  Breuer  agency  In  appellant 
company,  and  on  tbe  very  day  that  he  went 
out  to  inspect  tbe  bulldingB  in  question  he 
bad  receipted  to  appellee  for  another  policy 
In  tbe  same  company.  The  premium  for  this 
insurance  was  not  paid  in  cash  on  tbe  20th 
of  August,  at  tbe  time  tbe  agreement  relative 
thereto  was  made  and  entered  Into,  but  it  is 
shown  tbat  appellee  bad  an  open  insurance 
account  with  Breuer  &  Co.,  and  tbat  state- 
ments were  rendered  by  these  general  agents 
at  stated  Intervals  to  their  customers,  one  of 
whom  was  appellee.  No  question  Is  seriously 
made  in  this  case  that  the  premiums  were  not 
paid  in  cash,  but  were  to  be  charged  to  his 
account  as  was  their  custom  in  tbe  conduct  of 
their  business. 

The  evidence  supports  the  contention  of 
appellee  that  on  the  20th  of  August  he  enter- 
ed Into  a  parol  contract  with  the  agent  Boi- 
ling, by  the  terms  of  which  It  was  agreed 
that  the  three  buildings  above  referred  to 
should  be  insured  from  that  time  for  a  period 
of  40  days  in  tbe  appella&t  company  for  a 
premium  of  |2  each;  that  appellee  had  a 
running  account  with  the  Breuer  agency,  with 
whom  he  settled  his  Insurance  premium  ac- 
counts from  time  to  time,  as  called  upon  to  do 
so.  In  the  case  of  Baldwin  v.  Phoenix  In- 
surance Company,  107  Ky.  356,  54  S.  W.  13, 
02  Am.  St  Rep.  362,  It  was  shown  tbat  It  had 
been  the  custom  of  the  agent  of  the  Insur- 
ance company  to  Issue  the  policies  of  insur- 
ance to  customers  and  charge  them  with  the 
premiums,  and,  at  his  pleasure,  present  and 
collect  these  premium  accounts,  and  the 
court  held  that  one  who  had  so  dealt  with  the 
agent  had  a  right  to  rely  upon  this  method 
of  doing  business,  and.  In  tiie  absence  of  a 
notice  to  the  contrary,  presume  that  It  would 
be  followed  by  the  company  with  reference 
to  other  contracts  of  insurance ;  and,  continu- 
ing, the  court  said:  "We  think  this  method 
of  transacting  business  was,  in  effect,  giving 
a  credit  to  tbe  appellant  for  the  premium, 
and  he  had  the  right  to  understand  that  he 
was  getting  credit  therefor,  and  tbat  he  was 
entitled  to  pay  it  upon  demand  only."  In 
that  case,  as  In  others,  this  court  has  held 
that  where  the  Insured  had  a  running  ac- 
count with  the  agent  of  the  company,  as  is 
shown  In  the  case  at  bar,  the  Insurance  was 
not  invalidated  because  tbe  premiums  were 
not  paid  in  cash.  In  the  case  of  Security 
Fire  Insurance  Company  of  New  York  v. 
Kentucky   Marine   &  Eire   Insurance  Corn- 
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panjr,  7  Bnsh,  81,  3  Am.  R^.  301,  tblg  court 
In  a  carefully  considered  opinion  recognized 
the  validity  of  a  parol  contract  of  Insurance. 
The  correctness  of  tUB  proposition  is  not  dis- 
puted by  appellant,  but  it  seeks  to  avoid  tbe 
effect  thereof  by  alleging  that  the  agent,  Boi- 
ling, did  not  have  authority  to  make  tbe  con- 
tract of  insurance,  and  this  brings  us  to  the 
second  question  under  consideration. 

The  record  shows  that  R.  O.  Breuer  was 
the  general  agent  of  appellant  company.  Al- 
though his  agency  was  styled  and  known  as 
Breuer  &  Co.,  he  was,  in  fact,  tbe  sole  owner 
of  the  agency.  He  testifies  that  Boiling  liad 
beesa  working  for  him,  under  a  verbal  agree- 
ment, for  some  years  as  a  solicitor,  and  that 
his  duties  were  limited  to  soliciting  applica- 
tions for  insurance,  although  be  admits  that 
as  such  solicitor  be  was  provided  with  tbe 
scale  of  rates  furnlgbed  by  tlie  Underwriters 
Association  for  Louisville,  and  at  times  col- 
lected and  received  premiums  due  the  agen- 
cy. Boiling  testifies  to  practically  the  same 
state  of  facts,  as  did  also  tbe  other  employte 
In  the  office  of  Breuer  &  C!o.  It  is  not  denied 
that  R.  O.  Breuer,  doing  business  as  Breuer 
&  Co.,  was  the  general  agent  of  the  appellant 
company.  As  such,  he  bad  full  power  and 
authority  to  act  for  the  company,  and  this 
necessarily  carried  with  it  tbe  authority  to 
hire  or  employ  subagents.  Unquestionably  a 
general  agent  has  authority  to  bind  tbe  com- 
pany by  bis  acts  to  the  extent  of  modifying 
or  varying  tbe  terms  and  conditions  of  the 
contract  of  Insurance,  or  waiving  express 
conditions  of  the  •policy,  which  would,  in  the 
absence  of  such  waiver,  operate  as  a  for- 
feiture. This  power  on  the  part  of  the  gen- 
eral agent  is  universally  recognized,  but  in 
many  jurisdictions  it  is  held  that  it  cannot 
be  delegated  to  subagents,  while  in  still  oth- 
ers a  contrary  view  is  expressed.  In  this 
state,  in  the  case  of  Phoenix  Insurance  Com- 
pany V.  Spiers  &  Thomas,  87  Ky.  285,  8  S. 
W.  453,  it  was  held  that:  "The  acts  of  an 
agent  within  his  ostensible  authority  are 
binding  upon  bis  principal.  If  the  latter  has 
authorized  tbe  opinion  that  be  has  given 
more  extensive  authority  than  be  has  in  fact, 
he  will  be  estopped  to  deny  it  If  he  holds 
him  out  as  bis  general  agent,  he  will  be 
bound  by  bis  acts  and  conduct,  although,  as 
between  them,  his  powers  are  in  fact  lim- 
ited, provided  the  party  dealing  with  him 
has  no  notice  of  tbe  restriction.  Thus,  if 
the  agent  be  intrusted  with  the  general  man- 
agement of  a  business,  be  bits  implied  gen- 
eral authority  to  do  all  that  ordinarily  en- 
ters Into  the  conduct  of  that  business.  •  •  • 
The  authority  of  the  agent  need  not  be  ex- 
press. It  may  be  implied  from  circumstan- 
ces, and  may  thus  exist  as  to  third  parties, 
although  in  fact  forbidden  by  agreement  be- 
tween the  company  and  its  agent.  •  •  • 
The  tendency  of  recent  decisions,  and  we 
think  properly.  Is  to  bold  the  insurer  bound 
by  the  acts  and  conduct  of  the  local  agent 
whenever  it  can  be  done  consistently  with  the 


rules  of  law.  The  maxim,  'Qui  faclt  per 
allum  faclt  per  se,'  should  apply  with  pe- 
culiar force  to  the  acts  of  an  Insurance  agent. 
He  usually  represents  a  company  remote- 
ly located.  Its  patrons  in  his  vicinity  nat- 
urally look  to  him  for  direction  generally 
as  to  the  Insurance  obtained  through  him. 
He  Is  generally  regarded  as  having  fall  pow- 
er in  reference  to  it.  Being  usually  tbe  only 
man  upon  the  ground  having  anything  to  do 
with  it,  tbe  persons  insured  in  bis  company, 
with  few,  if  any,  exceptions,  would.  In  the 
absence  of  notice  that  his  powers  were  lim- 
ited, regard  his .  statement  as  to  any  mat- 
ter relative  to  such  Insurance  as  authorita- 
tive, and  any  notice  to  him  as  to  it  as  suffi- 
cient They  rarely  know  anything  of  tbe 
company  or  of  Its  officers  who  issue  the  poli- 
cies, and  look  to  the  agent  through  whom 
they  have  obtained  tbe  insurance  as  the  com- 
plete representative  of  tbe  company  In  every- 
thing connected  with  that  Insurance.  If  they 
did  not  consider  that  th^  were  authorized 
to  do  so,  it  would  undoubtedly  create  dis- 
trust and  cripple  tbe  business.  As  to  third 
parties,  the  agent  should,  in  tbe  absence  of 
notice  to  tbe  contrary,  be  regarded  as  possess- 
ing all  tbe  powers  his  occupation  fairly  im- 
ports to  tbe  public.  Under  this  rule  an  agent 
who  solicits  tbe  insurance,  takes  tbe  applica- 
tion, receives  tbe  premium,  and  delivers  the 
policy  may,  in  our  opinion,  by  bis  conduct 
or  acts,  bind  bis  company  by  way  of  waiver 
of  a  forfeiture  on  account  of  additional  in- 
surance, in  tbe  absence  of  knowledge  upon 
tbe  part  of  the  assured  that  bis  powers  in 
this  respect  have  been  restricted.  This  being 
so,  it  follows  that  tbe  knowledge  of  the 
agent  under  such  circumstances  Is  to  be  im- 
puted to  tbe  company."  In  tbe  case  of 
Wright's  Adm'r  t.  Northwestern  Mutual  Life 
Insurance  Company,  91  Ky.  20S,  15  S.  W.  242, 
this  court  said:  "It  seems  to  us,  couslderiug 
the  amount  of  business  intrusted  to  and  done 
by  soliciting  agents  of  Insurance  companies, 
the  circumstances  under  which,  and  persons 
with  whom,  It  Is  generally  done,  and  the  op- 
portunities they  have  and  temptation  put  In 
their  way  by  the  companies  to  overreach 
those  desiring,  or  rather  those  whom  they 
persuade,  to  insure,  tbe  rule  mentioned  would 
be  nearly  Inoperative  if  not  made  to  apply  to 
them  as  well  as  general  agents;  for  a  large, 
if  not  largest  portion  of  the  business  and 
consequent  profits  of  life  insurance  compan- 
ies is  obtained  by  them.  They  are  empowered 
to  solicit  and  receive  applications,  which 
every  company  well  knows  cannot  in  many, 
if  not  most,  cases,  be  made  out  intelligibly 
by  applicants  without  their  advice  and  in- 
struction; and,  moreover,  as  pay  for  their 
services  is  made  to  depend  upon  commissions 
on  premiums  collected,  they  have  a  direct 
interest  in  making  each  application  conform 
to  the  requirements  of  the  company,  which 
may  be  and  often  is  done  by  explanations  and 
assurances  that  are  deceptive,  yet  relied  on 
by  tbe  insured.     We  think  not  to  make  an 
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insurance  company  responsible  for  acts  and 
declaradons  of  Its  soliciting  agents  in  the 
matter  of  preparing  applications  would  not 
only  give  it  undue  advantage  of  ill  informed 
and  unsuspecting  persons,  but  be  an  invita- 
tion to  both  the  company  and  its  agents  to 
take  It;  and  consequently  the  instruction  in 
this  case  should  have  been  made  applicable 
to  soliciting  as  well  as  general  agents."  The 
rule  announced  in  these  two  cases  has  been 
followed  with  approval  in  London,  etc..  In- 
surance Company  t.  Oerteisen,  106  B^.  815, 
51  S.  W.  617;  Citizens'  Insurance  Company 
V.  Crist,  56  8.  W.  658,  22  Ky.  Law  Rep.  47; 
Mudd  V.  Insurance  Company,  56  S.  W.  977,  22 
Ky.  Law  Rep.  308;  Hllle  v.  Adair,  58  S.  W. 
697,  22  Ky,  Law  Rep.  742;  Insurance  Com- 
pany V.  Hartley,  67  S.  W.  19,  68  S.  W.  1081, 
24  Ky.  Law  Rep.  60;  Insurance  Company 
V.  Tbomason,  84  S.  W.  546,  27  Ky.  Law  Rep. 
l.TO. 

The  rulings  of  the  Supreme  Courts  of 
North  Carolina,  West  Virginia,  New  York, 
Oregon,  Massachusetts,  and  many  others  are 
in  accord  with  our  own  in  holding  the  com- 
pany responsible  for  the  acts  of  the  sub- 
agents,  who  are  given  authority  to  solicit  ap- 
plications for  insurance,  collect  the  premi- 
ums, and  deliver  the  policies,  in  the  absence 
of  notice  on  the  part  of  those  with  whom 
they  deal  that  their  authority  is  limited.  In 
the  case  at  bar,  by  appellant's  own  witnesses, 
it  is  conclusively  shown  that  the  agent.  Boil- 
ing, was  the  "outside  man"  in  the  conduct  of 
practically  all  of  the  business  of  the  agency 
of  Breuer  &  Co.  He  was  the  only  man  with 
whom  the  public  came  in  contact  He  so- 
licited the  Insurance,  received  the  premiums, 
delivered  the  policies,  and,  so  far  as  the 
public  could  know,  had  full  power  and  au- 
thority to  represent  his  company  In  all  mat- 
ters pertaining  to  the  insurance,  and  to  close 
the  contract  therefor.  He  sought  out  ai>- 
pellee  as  he  had  theretofore  done,  discussed 
the  value  of  the  property  to  t>e  Insured,  the 
rates  and  terms  with  him,  and  agreed  with 
him  upon  every  material  point  aCTecting  the 
risk,  and  appellee  had  a  right,  in  the  ab- 
sence of  notice  to  the  contrary,  to  regard  him 
as  an  agent  of  the  company  with  power  and 
autliority  to  bind  the  company  for  which  he 
was  acting.  It  was  impossible  for  appellee 
to  know  the  extent  of  Boiling's  authority  to 
bind  the  company.  He  wanted  Insurance,  ap- 
plied for  same  to  the  general  agency,  and 
Boiling,  In  response  to  that  Inquiry,  called 
npon  him  and  entered  into  the  contract  of 
insurance  with  him,  as  above  set  out,  and, 
as  between  appellee  and  the  company,  Boiling 
must  be  regarded  as  an  agent  of  the  company 
with  power  and  authority  to  bind  it  In  the 
way  and  manner  in  which  he  undertook  to 
do.  He  bad  been  transacting  business  for 
the  agency  whlcli  wrote  business  for  this  com- 
pany for  some  four  or  five  years.  Appellant 
had  received  the  benefits  of  his  lalwr  during 
this  period  of  time,  part  of  which  had  ac- 
crued from  business  transacted  with  appellee 


exactly  as  this  business  was  transacted.  Ap- 
pellant allowed  Boiling  to  be  thus  held  out 
to  the  general  public  as  an  agent  with  au- 
thority to  represent  it  and  accepted  the  ben- 
efits of  all  of  the  business  which  he,  while 
thus  acting,  brought  to  it,  and  it  will  not  now, 
when  a  loss  has  been  sustained,  be  heard 
to  repudiate  that  agency,  and  say  that  be 
did  not  have  authority  to  do  the  very  acts 
and  things  which  he  has  t)een  doing  this  long 
period  of  time. 
The  Judgment  Is  therefore  affirmed. 


KEETON   V.    COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    March  S, 
1908.) 

1.  DiSTBIOT    AND    PBOSEOUTINO    ATTOBNXTS— 

RioHT  TO  Conduct  Pbosecotion. 

Under  Ky.  St.  1903,  8  118,  requirinK  com- 
monwealth's attorneys  to  attend  the  circuit 
court  andprosecute  public  offenses,  and  under 
section  120,  authorizing  circuit  Judges  to  ap- 
point a  suitable  attorney  to  act  In  a  common- 
wealth attorney's  absence,  it  was  error  to  re- 
fuse to  permit  one  appointed  and  commissioned 
as  commonwealth  attorney  to  conduct  a  mur- 
der prosecution,  or,  if  the  court  believi^  be  bad 
no  right  to  act,  to  appoint  a  commonwealth's 
attorney  pro  tempore. 

[Ed.  Note.— For  eases  in  point,  sec  Cent.  Dig. 
vol.  17,  District  and  Prosecuting  Attorneys,  } 
85.] 

2.  Homicide— Wiujrui.  Mubdeb— Facts  Con- 
stituting. 

If  the  j'ury  believes  that  defendant,  in  the 
county  of  trial,  unlawfully,  willfully,  feloniously, 
and  of  malice  aforethought  killed  and  murdered 
decedent  by  shooting  and  wounding  him  with 
a  gun  or  pistol  loaded  with  powder  and  leaden 
balls,  or  with  other  hard  and  explosive  substan- 
ces, causing  decedent's  death,  the  jury  should 
find  him  guilty  of  willful  murder  and  fix  his 
punishment  at  death  or  confinement  in  the  state 
penitentiary  for  life. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26.  Homicide,  {{  36-88.] 

3.  Same— Voluntary  Manslaughteb. 

If  the  jury  believes  that  defendant  unlaw- 
fully, willfully,  feloniously,  in  sudden  affray, 
or  in  sudden  heat  of  passion  and  without  pre- 
vious malice,  not  in  his  necessary  or  apparently 
necessary  self-defense,  shot  and  killed  decedent, 
they  should  find  him  guilty  of  voluntary  man- 
slaughter, and  fix  his  punishment  at  confine- 
ment in  the  state  penitentiary  for  not  less  than 
2  nor  more  than  21  years. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  i  54.] 

4.  Same— SEtr-DEFENSE. 

Where  one  accused  of  murder  pleads  self- 
defense,  it  is  improper  to  permit  the  jury  to 
determine  whether  it  appears  to  them  necessary 
for  accused  to  have  shot  decedent  to  protect 
himself. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  i  569.] 

5.  Same— Deputy  Shebiff's  Right  to  Kill. 

Accused,  as  deputy  sheriff,  was  bound  to 
prevent  breaches  of  the  public  peace  committed 
or  about  to  be  committed  in  his  presence,  and 
to  arrest  the  offenders,  if  necessary  to  preserve 
the  peace ;  and  if  decedent  was  publicly  drunk, 
and  60  boisterous  as  to  tend  to  disturb  the  pub- 
lic peace  in  accused's  presence,  accused  was 
bound  to  use  reasonably  necessary  means  to 
prevent  a  continuation  of  such  conduct,  and  if 
decedent  refused  to  obey,  and  so  conducted  him- 
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self  In  accused's  presence  that  accused  bad 
reason  to  and  did  believe  that  he  was  then  and 
there  about  to  kill  him  or  do  him  great  bodily 
harm,  and  belieTed  and  had  reasonable  grounds 
to  believe  from  decedent's  conduct  that  to  avoid 
such  danger,  either  real  or  to  him  apparent,  it 
was  necessary  to  shoot  decedent,  the  homicide 
was  excusable  on  the  ground  of  self-defense  and 
apparent  necessity. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  H  164,  163.] 

6.  Criminal  Law  —  Presduftxoks  —  Imho- 

CENCE. 

Accused  Is  presumed  to  be  innocfent  until 
proven  guilty  beyond  reasonable  doubt. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {f  731-737.] 

Appeal  from  Circuit  Court,  Whitley 
County. 

"To  be  officially  reported." 

Scott  Keeton  was  convicted  of  murder,  and 
he  appeals.    Reversed  and  remanded. 

O.  W.  Lester,  M.  S.  Singleton,  and  J.  N. 
Sbarp,  for  appellant  Jas.  Breathitt,  Atty. 
Gen.,  Tom  B.  McGregor,  and  Chas.  H.  Mor- 
ris, for  the  Commonwealth. 

CLAY,  C.  At  the  June  term,  1907,  of  the 
Wlitley  circuit  court,  appellant,  Scott  Kee- 
ton, was  Indicted  for  murder.  A  few  days 
thereafter  he  was  tried  and  convicted,  and 
bis  punishment  fixed  at  confinement  in  the 
penitentiary  for  a  term  of  16  years.  It  ap- 
pears that  Wright  Yoimg,  the  man  whom  ap- 
pellant killed,  came  to  a  place  called  Stems, 
In  Whitley  county,  Ky.,  about  10  o'clock  on 
the  morning  of  the  12th  day  of  April,  1907. 
He  had  gotten  on  the  train,  which  brought 
blm  to  Sterns,  at  a  point  about  five  or  six 
miles  from  that  place.  While  on  the  train  he 
was  drunk  and  In  a  beastly  condition,  and 
had  with  him  a  large  butcher  knife,  which  he 
flourished  about.  After  reaching  Sterns  be 
wandered  about  In  town  and  visited  several 
places.  During  this  time  be  was  in  a  more 
or  less  drunken  condition.  He  went  to  the 
post  office  and  Sterns'  grocery  store  just  be- 
fore the  killing,  which  occurred  about  1  p. 
m.  This  store  had  a  porch  all  around  it. 
He  was  in  company  with  two  men,  Charlie 
Patrick  and  Jerry  Stephens.  They  were 
all  Intoxicated,  and  frequently  displayed 
their  revolvers  and  knives.  Miss  Wallace, 
the  postmaster's  assistant  became  frightened 
at  their  conduct,  and  telephoned  to  the  gen- 
eral office  of  the  Stems  Lumber  Company 
and  asked  appellant  to  come  over  and  quiet 
the  men.  Appellant,  who  was  a  deputy 
sberiir  of  Whitley  county,  came  over  to  the 
post  office  and  store,  and,  upon  encountering 
Young  and  Patrick,  cautioned  them  to  be 
quiet  and  give  no  further  trouble.  He  then 
went  into  the  store,  and  while  there  the  men 
again  became  boisterous.  Appellant  there- 
upon returned  and  told  them  they  would  have 
to  stop  that  and  get  up  and  leave.  The  com- 
monwealth's witnesses  testify  that  appellant 
then  approached  Young,  who  was  eating  at 
the  time,  and  shot  him.  Appellant,  however, 
claims  that  be  bad  previously  seen  Yoimg 


with  a  butcher  knife,  and  that,  u  be  ap- 
proached Young,  the  latter  made  a  hostile 
demonstration  as  If  to  draw  the  knife, 
whereupon  appellant,  believing  that  he  was 
in  danger,  fired  the  fatal  shot 

It  appears  from  the  record  that  G.  A.  Den- 
ham,  who  bad  been  appointed  and  com- 
missioned commonwealth's  attorney  for  the 
Twenty-Sixth  Judicial  district,  was  present  in 
court  and  asked  to  be  permitted  to  conduct 
the  prosecution.  Counsel  for  appellant  made 
a  motion  to  this  effect  The  trial  court  re- 
fused to  permit  Denbam  to  act  as  common- 
wealth's attorney,  evidently  basing  his  ac- 
tion upon  the  Idea  that  Denbam  was  not  le- 
gally entitled  to  act  Thereupon  counsel  for 
appellant  moved  that  the  court  appoint  a  pro 
tempore  commonwealth's  attorney  for  the 
trial  of  the  case.  This  the  court  also  re- 
fused to  do.  The  record  further  shows  that 
the  county  attorney  was  present  In  court  and 
assisted  In  the  prosecution,  but  that  the  pros- 
ecution was  mainly  conducted  by  attorneys 
employed  by  relatives  of  the  deceased.  It  is 
earnestly  insisted  by  counsel  for  appellant 
that  this  action  on  the  part  of  the  court  was 
error.  By  section  118,  Ky.  St.  1903.  it  Is 
made  the  duty  of  the  commonwealth's  at- 
torney to  attend  "each  circuit  court  liolden 
In  his  district,  and  prosecute  all  violations 
of  the  criminal  and  penal  laws  therein."  By 
section  120  the  power  is  given  to  the  judge 
of  the  circuit  court  to  appoint  some  suitable 
attorney  to  act  In  the  place  of  the  common- 
wealt)i's  attorney  during  the  latter's  absence. 
This  section  further  provides  that  the  court 
"shall  not  appoint  an  attorney  to  act  In  the 
place  of  the  commonwealth's  attorney  unless 
he  and  the  county  attorney  are  both  absent, 
or  are  of  kin  to  or  counsel  for  the  accused, 
except  In  cases  of  felony."  Thus  It  will  be 
seen  that  the  law  contemplates  that  all  pros- 
ecutions In  felony  cases  shall  be  conducted  or 
controlled  by  the  commonwealth's  attorney, 
or  some  suitable  attorney  appointed  for  that 
purpose  to  act  In  his  absence.  There  Is  every 
reason  why  this  should  be  the  case.  The 
commonwealth's  attorney  Is  the  sworn  officer 
of  the  law.  Upon  him  the  primary  duty  of 
conducting  the  prosecution  Is  Imposed.  He  Is 
responsible  to  the  state  and  to  the  people  for 
his  conduct.  It  Is  bis  duty  to  see  that  the 
legal  rights  of  the  accused,  as  well  as  those 
of  the  commonwealth,  are  fully  protected. 
The  commonwealth's  attorney  who  measures 
up  to  the  full  requirements  of  his  high  office 
will  always  see  that  the  defendant  has  a 
fair  trial.  If  he  believes  the  defendant  to 
be  guilty,  he  will  not  hesitate  to  prosecute 
him.  If  he  believes  him  innocent,  he  will 
not  hesitate  to  say  so.  He  will  not  ask  the 
extreme  limit  of  the  law,  even  If  the  defend- 
ant be  guilty,  when  he  believes  from  all  the 
circumstances  of  the  case  that  a  milder  sen- 
tence will  be  more  Just.  He  Is  never  the  In- 
strument of  vengeance.  He  should  never  at- 
tempt to  secure  a  conviction  at  all  hazards. 
He  should  find  his  reward,  not  In  the  plau- 
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dits  of  ttae  relatives  of  the  deceased,  who 
are  behind  the  prosecution,  but  In  the  Batis- 
faction  of  duty  honestly,  fearlessly,  and  Im- 
partially performed. 

On  the  other  hand,  the  employed  attorney 
is  under  no  responsibility  to  the  state  or  to 
the  people.  He  represents  only  those  who 
ask  the  life  or  liberty  of  the  accused.  His 
services  are  measured  not  by  the  demands  of 
justice,  but  by  the  conviction  of  the  accused 
and  the  extent  of  his  punishment  He  seeks 
to  meet  the  wishes  and  demands  of  the  dead 
man's  friends,  who  cry  alone  for  revenge. 
Is  it  right,  then,  to  deprive  the  commonwealth 
and  the  accused  of  the  services  of  Its  sworn 
officer,  and  to  turn  over  to  employed  counsel 
the  whole  prosecution  of  criminal  cases? 
We  unhesitatingly  say,  "No."  Fairness  and 
Impartiality  are  absolutely  essential  to  the 
administration  of  Justice.  Impartiality  may 
be  expected  from  the  officer  who  Is  sworn  to 
do  his  duty.  It  Is  too  much  to  expect  from 
the  attorney  who  Is  employed  for  the  sole 
purpose  of  securing  a  conviction.  This  court 
has  recognlssed  the  right  of  employing  coun- 
sel to  assist  in  the  prosecution  of  criminal 
cases,  and  the  right  of  such  counsel  to  make 
an  argument  to  the  Jury  (Bennyfleld  v.  Com- 
monwealth, 17  8.  W.  271,  13  Ky.  Law  Kep. 
446;  Roberts  v.  Commonwealth,  94  Ky.  499, 
22  8.  W.  845) ;  but  It  will  not  permit  the  con- 
trol of  prosecutions  to  pass  entirely  from 
the  hands  of  the  sworn  officers  of  the  law 
to  those  who  are  imder  no  duty  to  see  that 
the  laws  of  the  commonwealth  are  impartial- 
ly enforced.  We  are  therefore  of  opinion 
that  the  trial  court  erred  either  in  not  per- 
mitting Denham  to  act  as  commonwealth's 
attorney,  or,  being  of  the  opinion  that  Den- 
ham bad  no  right  to  act,  in  not  appointing 
a  commonwealth's  attorney  pro  tempore  to 
conduct  the  trial  of  this  case. 

It  is  also  insisted  that  the  court  erred  In 
the  Inatrnctiona  given  to  the  Jury.  The  in- 
structions are  as  follows: 

"(1)  If  you  believe  from  the  evidence  be- 
yond a  reasonble  doubt  that  the  d^endant, 
Scott  Keeton,  In  this  county,  before  the  find- 
ing of  the  Indictment  In  this  case,  did  unlaw- 
fully, willfully,  feloniously,  and  of  his  malice 
aforethought  kill  and  murder  Wright  Young, 
by  shooting  and  wounding  bim  with  a  gun  or 
pistol  loaded  with  powder  and  leaden  balls, 
or  with  other  hard  and  explosive  substances, 
from  which  shooting  and  wounding  the  said 
Wri^t  Young  did  then  and  there  die,  you 
will  And  the  defendant  guilty  of  willful  mur- 
der as  charged  In  the  Indictment,  and  fix  his 
ponlahment  at  death  or  confinement  In  the 
state  penitentiary  for  life,  in  the  discretion 
of  the  Jury. 

"(2)  If  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant  in  this 
coanty,  before  the  finding  of  the  Indictment 
In  this  case,  did  unlawfully,  willfully,  feloni- 
ously. In  sudden  affray,  or  In  sudden  heat 
of  passion,  and  without  previous  malice,  not 


In  bis  necessary  or  apparently  necessary  self- 
defense,  shoot  with  a  gun  or  pistol  loaded 
with  powder  and  leaden  ball,  or  other  hard 
and  explosive  substances,  and  kill  Wright 
Young,  you  should  find  the  defendant  guilty 
of  voluntary  manslaughter,  and  fix  his  pun- 
ishment at  confinement  in  the  state  peniten- 
tiary for  a  term  of  not  less  than  2  nor  more 
than  21  years,  in  your  discretion. 

"(3)  Although  the  Jury  may  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  shot  and  killed  deceased,  yet 
if  you  have  a  reasonable  doubt  as  to  wheth- 
er the  defendant  has  been  proven  guilty  of 
willful  murder,  as  defined  in  Instruction  No. 
1,  or  voluntary  manslaughter,  as  defined  In 
instruction  No.  2,  you  should  find  the  de- 
fendant guilty  of  the  crime  of  voluntary 
manslaughter  and  fix  bis  punishment  as  de- 
fined in  instruction  No.  2. 

"(4)  Although  the  Jury  may  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  shot  and  killed  deceased,  yet  If 
they  believe  from  the  evidence  that,  at  the 
time  tbe  defendant  shot  and  killed  the  de- 
ceased, the  deceased  was  then  and  there 
about  to  Inflict  upon  tbe  defendant  death  or 
some  great  bodily  harm,  and  that  to  shoot 
deceased  was  necessary,  or  seemed  to  him  In 
the  exercise  of  his  reasonable  Judgment  to  be 
necessary.  In  order  to  protect  himself  from 
said  danger,  real  or  to  tbe  defendant  ap- 
parent, you  should  find  the  defendant  not 
guilty  on  the  ground  of  self-defense  and  ap- 
parent necessity. 

"(5)  The  court  further  Instructs  the  Jury 
that  tbe  defendant,  Scott  Keeton,  was  a 
deputy  sheriff  of  Whitley  county  at  tbe  time 
he  shot  and  killed  Weight  Young,  and  as  such 
had  the  right  and  it  was  his  duty  to  preserve 
the  public  peace  and  to  prevent  any  and  all 
breaches  of  tbe  public  i>eace  committed  or 
about  to  be  committed  in  his  presence,  and  to 
arrest  tbe  off«nder8,  if  need  be,  In  order  to 
preserve  the  peace.  If  you  believe  from  the 
evidence  that  the  deceased,  Wright  Young, 
was  publicly  drunk,  and  guilty  of  sucb  bois- 
terous conduct  as  was  calculated  to  disturb 
the  public  peace,  In  defendant's  presence, 
then  it  was  tbe  duty  of  defendant  to  use 
such  means  as  might  be  necessary  to  prevent 
a  continuation  of  such  conduct  He  had  the 
right  and  it  was  his  duty,  to  go  to  said 
Young  and  warn  him  against  tbe  contlnna- 
tion  of  said  conduct;  and  If  said  Young  re- 
fused to  obey  sucb  warning,  and  so  conduct- 
ed himself  In  the  presence  of  defendant  that 
defendant  bad  reason  to  believe  and  did  be- 
lieve that  said  Young  was  then  and  there 
about  to  kill  him  or  to  do  bIm  some  great 
bodily  harm,  and  defendant  believed  and  bad 
reasonable  grounds  to  believe  from  tbe  con- 
duct of  said  Young  that  to  avoid  such  dan- 
ger, either  real  or  to  him  apparent,  It  was 
necessary  to  shoot  said  Young,  you  will  find 
the  defendant  not  guilty  on  the  ground  of 
self-defense  and  apparent  necessity. 
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"(6)  The  court  further  Bays  to  the  jury  the 
law  presnmee  the  defendant  lonooent  of  the 
charge  until  bis  g:allt  has  been  proven  beyond 
a  reasonable  doubt,  and  If  upon  the  whole 
case  the  Jury  have  a  reasonable  doubt  of  the 
defendant  having  been  proven  guilty  they 
should  find  him  not  guilty." 

It  will  be  observed  that  Instruction  No.  4 
does  not  properly  present  the  law  of  self-de- 
fense. It  leaves  to  the  Jury  to  say  whether 
it  appeared  to  them  necessary  for  appellant 
to  do  the  rixmtlng  in  order  to  protect  him- 
self. This  instruction  has  been  frequently 
condemned  by  this  court  Munday  ▼.  C!om- 
monwealth,  81  Ky.  283;  Amos  v.  Oommon- 
wealtb,  28  S.  W.  152,  16  Ky.  Law  Rep.  358; 
Haney  ▼.  Commonwealth,  B  Ky.  Law  Rep. 
203.  It  Is  insisted  by  connsel  for  the  com- 
monwealth that  Instruction  No.  5  correctly 
presents  the  law,  and  therefore  cures  instruc- 
tion No.  4.  In  view  of  the  fact,  however,  that 
we  have  determined  to  reverse  this  case  on 
another  ground.  It  will  be  unnecessary  to  de- 
cide whether  or  not  an  Instruction  as  de- 
fective as  No.  4  herein  could  be  cured  by  an- 
other instruction  which  fairly  presents  the 
Ihw.  Suffice  It  to  say  that  instruction  No. 
4  Is  erroneous,  and  should  be  omitted  on  the 
next  trial. 

The  court,  upon  the  next  trial,  will  give 
Instructions  Nos.  1,  2,  3,  and  6,  and  also  in- 
struction No.  5,  modified  so  as  to  read  as 
follows:  "The  court  further  Instructs  the 
Jury  that  the  defendant,  Scott  Keeton,  was 
a  deputy  sherifC  of  Whitley  county  at  the 
time  he  shot  and  killed  Wright  Toung,  and 
as  such  had  the  right,  and  it  was  his  duty, 
to  preserve  the  public  peace  and  to  prevent 
any  and  all  breaches  of  the  public  peace  com- 
mitted or  about  to  be  committed  in  his  pres- 
ence, and  to  arrest  the  offenders,  If  need  be. 
In  order  to  preserve  the  peace.  If  you  be- 
lieve from  the  evidence  that  the  deceased, 
Wright  Young,  was  publicly  drunk,  and 
guilty  of  such  boisterous  conduct  as  was  cal- 
culated to  disturb  the  public  p^ace,  in  de- 
fendant's presence,  then  It  was  the  duty  of 
defendant  to  use  such  means  as  might  be 
necessary  to  prevent  a  continuation  of  such 
conduct  He  had  the  right,  and  it  was  his 
duty,  to  go  to  the  said  Young  and  use  such 
force  as  was  reasonably  necessary  to  pre- 
vent the  continuation  of  said  conduct;  and 
if  said  Young  refused  to  obey,  and  so  con- 
ducted himself  In  the  presence  of  defend- 
ant that  defendant  had  reason  to  believe,  and 
did  believe,  that  said  Young  was  then  and 
there  about  to  kill  him,  or  do  him  some  great 
bodily  barm,  and  defendant  believed,  and  had 
reasonable  grounds  to  believe,  from  the  con- 
duct of  said  Young  that  to  avoid  such  dan- 
ger, either  real  or  to  him  apparent  It  was 
necessary  to  shoot  said  Young,  you  will  find 
the  defendant  not  guilty  on  the  ground  of 
self-defense  and  apparent  necessity." 

Wherefore  the  Judgment  Is  reversed,  and 
cause  remanded  for  a  new  trial  consistent 
with  this  opinion. 


WAGNER  V.  OOMMONWEAI/ra 
(Court  of  Appeals  of  Kentucky,    Ifarch  4, 1906.) 

1.  HoxiciDB— iNSTBUcnoN  OR  Sklf-Dbfknsb 
— Eight  to. 

One  tried  for  murder  was  entitled  to  a  prop- 
er instruction  on  self-defense,  where  the  evi- 
dence ihowed  that,  after  an  angry  conversation 
with  accused,  decedent  went  into  his  house,  re- 
tamed  with  a  shotgun,  asked  accused  if  he  had 
a  gun,  and,  being  answered  affirmatively,  stated 
that  he  had  one,  too,  and  that  he  stated  that 
he  knew  what  he  was  doing  when  his  gun  was 
grasped  and  he  was  turned  aromid,  and  where 
there  was  evidence  that  accused  did  not  fire  until 
after  the  bystander  released  decedent 

JEid.  Note. — For  cases  In  point,  see  Cent.  Dig. 
.  26,  Homicide,  i  622.] 

2.  Same— SEi.r-DEFEN8Ei— Mattes  fob  Jubt. 

Where  one  tried  for  murder  pleads  self-de- 
fense, the  question  for  the  jury  to  decide  is, 
what  was  accused's  danger  at  decedent's  liands 
as  It  appeared  to  him,  and  not  what  it  actual- 
ly was  or  appears  to  the  jury  to  have  beoi. 

3.  Same— RioBTS  of  Self-Defenbb. 

Where,  when  one  kills  another,  he  has  rea- 
sonable grounds  to  and  does  in  good  faith  believe 
that  he  is  in  danger  of  losing  his  life  or  of 
suffering  great  bodily  harm  at  decedent's  liands, 
and  there  appears  to  him,  exercising  a  reason- 
able judgment  at  the  time  and  in  the  dream- 
stances,  no  other  safe  mecuis  of  avoiding  the  im- 
pending real  or  apparent  danger,  he  may  shoot 
m  his  necessary  self-defense. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  26,  Homicide,  U  158-163.] 

4.  Witnesses — Contbadiction. 

Where,  in  a  murder  trial,  defendant's  wit- 
ness testified  that  a  few  minutes  after  the  shoot- 
ing decedent  stated  that  accused  "threw  off" 
on  decedent's  daughters,  and  that  angered  de- 
fendant and  the  more  he  "studied  about"  it  the 
more  angry  he  became,  that  he  had  determined 

to  shoot  accused's  Q — —  d brains  out  and 

would  have  done  it  had  accused  not  shot  his 
arm,  and  that  be  ought  to  have  shot  accused 
two  months  t)efore,  decedent's  brother's  testi- 
mony that  the  day  after  the  shooting  decedent 
told  him  that  it  "came  up  over"  his  daughters, 
that  accused  shot  him  without  cause,  that  de- 
cedent did  not  desire  to  injure  accused,  and  that 
accused  "had  some  talk  about"  the  daughters 
tiiat  displeased  decedent,  was  not  proper,  as 
tending  to  contradict  defendant's  witness;  it 
tending  to  show  only  that  decedent  made  differ- 
ent statements  respecting  the  matter. 

5.  S-AME — Dtino  Declabatiokb. 

Dying  declarations  should  be  Introduced  in 
chief. 

6.  SAin. 

In  a  murder  trial,  decedent's  brother's  tes- 
timony that,  the  day  after  the  shooting  and  the 
day  before  dying,  decedent  told  him  that  the 
trouble  "came  up  over"  his  daughters,  that  ac- 
cused shot  him  without  cause,  that  decedent  had 
not  desired  to  injure  accused,  and  that  accused 
"had  some  talk  atiout"  the  daughters  that  dis- 
pleased decedent,  was  not  competent  as  a  dying 
declaration,  and  amounted  only  to  an  expression 
of  opinion  by  decedent  that  accused  snot  him 
without  cause ;  statements  of  a  dying  person 
being  competent  as  dying  declarations  only  when 
they  relate  to  the  manner  and  circumstances  of 
the  Infliction  upon  him  by  another  of  injuries 
resulting  in  the  death. 

[Ed.  Note.— For  cases  in  point  ns  Gent  Dig. 
vol.  26,  Homicide,  Si  448450.] 

Appeal  from  Circuit  Court  Whitley  County. 

"Not  to  be  officially  reported." 

Jim  Tom  Wagner  was  convicted  of  volun- 
tary manslaughter,  and  he  appeals.  Bavets- 
ed  and  remanded. 
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R.  S.  Sose  and  J.  K.  Watklna,  tor  appel- 
lant James  Breathitt,  Atty.  Gen.,  Tom  B. 
McGregor,  and  Cbas.  H.  Morris,  for  tbe 
Commonwealtb. 

NTJNN,  J.  In  tbe  month  of  November, 
1907,  appellant  was  tried  In  the  Whitley  cir- 
cuit conrt  upon  tbe  charge  of  murdering  Mil- 
liard Hatmaker.  He  was  convicted  of  tbe 
crime  of  voluntary  manslaughter,  and  bis 
punishment  fixed  at  19  years  in  the  peniten- 
tiary. He  assigns  many  grounds  for  which 
be  asks  a  reversal.  As  we  have  arrived  at 
the  conclusion  that  the  judgment  must  be 
reversed  and  another  trial  had,  we  will  not 
state   and   consider   tbe   evidence   in    detail. 

The  deceased  owned  a  small  store  and  resi- 
dence on  Patterson's  creek,  and  had  Just  re- 
tamed  from  Jellico,  where  he  had  been  with 
two  young  men  by  the  name  of  Wrigbt,  with 
a  wagon  load  of  goods  for  bis  store.  Before 
reaching  tbe  store  appellant,  by  the  invita- 
tion of  one  of  tbe  Wright  boys,  took  a  seat 
upon  tbe  wagon  and  went  to  tbe  store  with 
deceased  and  tbe  young  men.  One  of  the 
Wrights  stated  that  Just  before  arriving  at 
the  store  he  heard  appellant  and  deceased 
in  conversation,  and  it  an>eared  to  him  there 
were  some  angry  words  used,  but  he  did  not 
understand  anything  they  said.  When  the 
wagon  stopped  In  front  of  the  store  deceased 
Jumped  off,  went  into  his  residence,  remain- 
ed a  few  minutes,  came  out  with  a  shotgun, 
and  started  back  in  the  direction  of  the 
wagon  and  said,  "Have  you  got  your  gun?" 

and  Wagner  said,  "Yes,  by  Q ,  I  have," 

and  Hatmaker  said,  "I  have,  too."  One  of 
the  daughters  of  deceased  was  standing  in 
front  of  the  dwelling  and  hallooed  to  him 
(witness)  "to  not  let  pa  shoot  Jim  Tom  Wag- 
ner." The  witness  grabbed  the  gun,  turned 
the  gon  and  Hatmaker  around,  when  be  was 
ordered  by  Hatmaker  to  turn  the  gun  loose, 
"that  he  knew  what  he  was  doing,"  and  be 
did  so.  There  were  only  four  witnesses  pres- 
ent and  saw  tbe  shooting — two  daughters  of 
Hatmaker  and  tbe  two  Wright  boys.  They 
agreed  upon  tbe  facts  up  to  the  time  the  first 
shot  was  fired.  The  daughters  testified  that 
ai^iellant  fired  the  first  shot  when  Wright 
bad  hold  of  tbe  gnn.  Tbe  Wrights  and  ap- 
pelUmt  testified  that  It  was  fired  immediately 
after  Wright  tnmed  the  gun  loose.  All  agree 
that  appellant  fired  rapidly  until  he  emptied 
bis  platol.  Hie  daughters  stated  that  the 
last  two  or  three  shots  were  fired  while  their 
father  was  on  the  ground  and  when  he  did 
not  bave  bis  shotgun.  The  others  testified 
that  be  did  not  fall  until  about  the  time  the 
shooting  ceased,  and  the  gun  bad  not  fallen 
from  his  hands.  One  or  two  witnesses  for 
tlie  commonwealth  testified  to  some  threats 
made  by  appellant  against  Hatmaker  a  few 
days  before  the  killing.  This  was  contra- 
dicted by  appellant  and  two  or  three  wit- 
nesses that  were  present  at  the  time  the  al- 
leged threats  were  said  to  have  been  made. 
Tbe  defendant   Introduced   some   testimony 


that  Hatmaker  had  made  some  threats 
against  him  on  tbe  day  of  the  killing. 

Under  this  evidence  appellant  was  entitled 
to  a  proper  Instruction  on  the  question  of 
self-defense,  and  this  was  not  accorded  him. 
Upon  this  issue  the  court  gave  tbe  following 
instruction :  "Although  the  Jury  may  believe 
from  the  evidence  beyond  a  reasona'ble  doubt 
that  tbe  defendant  shot  and  killed  the  de- 
ceased, yet  if  they  believe  from  the  evidence 
that,  at  tbe  time  the  defendant  shot  and  kill- 
ed the  deceased,  the  deceased  was  then  and 
there  about  to  Inflict  upon  tbe  defendant 
death  or  some  great  bodily  barm,  and  tbat 
to  shoot  deceased  was  necessary,  or  seemed 
to  bim  in  tbe  exercise  of  bis  reasonable  Judg- 
ment to  be  necessary.  In  order  to  protect 
himself  from  said  danger,  real  or  to  the  de- 
fendant apparent,  you  should  find  tbe  de- 
fendant not  guilty,  on  tbe  ground  of  self- 
defense  and  apparent  necessity."  This  in- 
struction is  erroneous,  and  does  not  embody 
the  law  of  self-defense.  It  will  be  observed 
that  this  Instruction  left  the  question  to  the 
Jury  to  say  whether  or  not  it  appeared  to 
them  necessary  for  appellant  to  do  the  shoot- 
ing in  protection  of  himself.  Tbe  instruc- 
tion should  have  submitted  the  fact  how  It 
appeared  to  appellant  at  tbe  time  of  the 
shooting.  Tbe  question  is:  To  whom  must 
tbe  danger  have  been  apparent — ^to  appellant 
at  tbe  time  be  committed  the  otTenee,  or  to 
the  Jury  while  sitting  quietly  in  their  box 
on  the  trial  of  tbe  case?  This  court  has 
decided  in  many  cases  that  tbe  question  for 
tbe  Jury  to  decide  is,  what  was  the  danger 
as  It  appeared  to  the  accused?  and  not 
wliat  the  danger  actually  was  or  appeared 
to  the  Jury  to  be.  gee  the  cases  of  Austin 
▼.  Commonwealth,  91  8.  W.  267,  28  Ky.  Law 
Rep.  1087,  Coyle  v.  Commonwealth,  98  8.  W. 
584,  29  Ky.  Law  Rep.  340,  and  Ellis  v.  Com- 
monwealth, 98  8.  W.  278,  30  Ky.  Law  Rep. 
848.  The  court  should  have  given  the  fol- 
lowing instruction,  instead  of  the  one  above 
copied:  "If  tbe  Jury  believe  from  the  evi- 
dence tbat  at  the  time  defendant  shot  and 
killed  Hatmaker,  if  he  did  so,  he  bad  rea- 
sonable grounds  to  believe,  and  did  In  good 
faith  believe,  tbat  he  was  then  In  danger  of 
losing  bis  life  or  suffering  great  bodily  barm 
at  the  hands  of  Hatmaker,  and  there  appear- 
ed to  the  accused,  exercising  a  reasonable 
Judgment  at  the  time  and  under  the  ctrctmi- 
stances,  no  other  safe  means  of  avoiding  the 
Impending  real  or  apparent  danger,  then  In 
such  case  the  accused  had  tbe  right  to  shoot 
In  his  necessary  self-defense;  and,  tf  tbe 
killing  of  Hatmaker  occurred  under  such  cir- 
cumstances, then  tbe  Jury  should  acquit  tbe 
defendant" 

Appellant  Introduced  a  witness  by  tbe 
name  of  Holland,  who  was  about  150  yards 
from  the  store  at  tbe  time  the  shooting  took 
place.  He  was  called  to  come  to  the  place 
where  the  shooting  occurred,  which  be  did, 
and  found  Hatmaker  lying  on  tbe  walk  tbat 
was   between   the  store  and  the  dwelling. 
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The  witness  thought  Hatmaker  was  dying. 
He  knelt  by  blni,  placed  bis  hand  on  his 
breast  to  see  If  be  could  feel  his  heart  beat, 
and  concluded  that  he  was  not  dying  at  that 
time;  and  the  witness  proceeded  as  follows: 
"And  he  [deceased]  looked  in  my  face  and 
he  said,  'Mr.  Holland,  this  is  awful,  awful, 
ain't  it?'»  And  I  said,  *Yes;  how  happened 
itT  and  he  said  that  notorious  boy  throwed 
off  on  my  poor  little  girls,  and  It  made  me 
awful  mad,  and  the  more  I  studied  about  It 
the  madder  I  got,  and  I  went  In  the  bouse 

determined  to  shoot  his  Q d brains 

out;  and  I  would  have  done  it  if  he  had 
not  shot  my  arm  in  two,  and  I  ought  to  have 
done  it  two  months  ago."  We  suppose  that 
this  testimony  was  allowed  to  be  introduced 
upon  the  ground  that  It  was  a  part  of  the 
res  gestae,  being  made  at  the  scene  of  the 
killing  and  immediately  thereafter,  and  when 
Hatmaker  was  lying  at  the  place  where  he 
fell. 

The  commonwealth,  in  rebuttal,  introduced 
the  two  daughtera  One  of  them  stated  she 
was  with  her  father  all  the  time,  except  when 
her  sister  was  with  blm,  and  that  no  such 
conrersation  occurred  between  Holland  and 
her  father  while  she  was  present  The  other 
testified  that  she  was  present  and  heard  some 
words  pass  between  Holland  and  her  father; 
but  her  father  did  not  make  the  statements 
as  related  by  Holland.  She  stated  that  she 
heard  her  father  say  to  Holland:  "  'This  Is 
awful,  awful,  for  an  old  man  like  me  to  be 
In  this  fix,'  and  Mr.  Holland  wanted  to  know 
how  It  happened,  and  he  said,  'It  came  up 
over  my  poor  little  girls.' "  Hatmaker  was 
shot  on  Saturday,  and  died  on  the  following 
Monday.  The  commonwealth  introduced  Ed 
Hatmaker,  a  brother  of  the  deceased.  He 
stated  that  he  arrived  at  his  brother's  bedside 
on  Simday  afternoon;  that  bis  brother  said 
to  blm  that  he  could  not  live;  that  he  was 
bound  to  die  in  a  short  time.  The  following 
question  -  was  ask«d:  "Q.  After  he  stated 
that,  did  he  glre  you  a  statement  as  to  how 
that  difficulty  took  place?  A.  He  didn't  real- 
ly give  me  details  of  It  He  Just  spoke  of  It, 
and  I  said,  'Milliard,  how  did  that  occur?' 
and  he  said:  'It  come  up  over  my  girls.  Jim 
Tom  shot  me  without  cause.  I  did  not  want 
to  hurt  Jim  Tom  at  all.  He  had  some  talk 
about  my  girls  that  I  didn't  like.  Jim  Tom 
shot  me  without  cause.' "  The  court  then 
said:  "Gentlemen  of  the  Jury,  I  permit  this 
last  statement  to  go  to  you  for  the  purpose 
only  of  contradicting  the  conversation  that 
this  Mr.  Holland  testified  to,  and  for  no  other 
purpose." 

It  was  error  for  the  court  to  allow  this 
testimony.  It  did  not  In  any  sense  tend  to 
contradict  the  testimony  of  Holland.  Holland 
proved  a  statement  made  by  Milliard  Hat- 
maker on  Saturday,  soon  after  the  shooting, 
and  this  witness  proved  a  statement  made  by 
the  same  person  on  Sunday  afternoon.  It 
only  tended  to  show  that  deceased  had  made 
different  statements  in  reference  to  the  mat- 


ter. This  testimony  was  not  competoit  as  a 
dying  declaration;  and,  If  it  had  been,  It 
ought  to  have  been  Introduced  in  chief.  It 
was  not  a  statement  ~6f  any  fact  or  act  of 
either  party  that  took  place  Just  prior  to 
or  at  the  time  of  the  shooting.  It  amounted 
to  only  an  expression  of  an  (pinion  by  Mil- 
liard Hatmaker  that  "Jim  Tom  shot  him 
without  cause."  The  statements  of  a  dying 
person  are  competent  as  his  dying  declara- 
tion, only  when  It  relates  to  the  manner  and 
circumstances  of  the  infliction  upon  him  by 
another  person  of  injuries  resulting  in  his 
death.  See  Davis  t.  Commonwealth,  95  Ky. 
19,  23  S.  W.  585,  44  Am.  St.  Rep.  201 ;  Luker 
V.  Commonwealth,  5  S.  W.  354,  0  Ky.  Law 
Rep.  385;  Mathedy  v.  Commonwealth,  19 
S.  W.  977,  14  Ky.  Law  Rep.  182;  Green  v. 
Commonwealth,  18  &  W.  515,  18  Ky.  Law 
Rep.  897. 

For  these  reasons  the  Judgment  of  the  low- 
er court  Is  reversed,  and  remanded  for  further 
proceedings  consistent  with  this  opinion. 


AYERS  V.  COMMONWEALTH. 

(Court   of  Appeals   of   Kentucky.     March   11, 
1908.) 

1.  Homicide — SEU-DErENSB— Rights. 

The  right  of  self-defense  as  a  defense  to  a 
murder  charge  depends,  not  upon  accused's  real 
or  apparent  danger  as  It  may  appear  to  the 
jury,  out  upon  the  danger  as  it  appeared  to 
him  when  he  committed  the  homicide. 

[Ed.  Note.— For  cases  in  point  see  Gent  Die 
vol.  26,  Homicide,  H  158-163.] 

2.  Sake. 

If,  when  one  kills  another,  he  has  reason- 
able grounds  to  and  does  In  good  faith  believe 
that  he  is  in  danger  of  losing  his  life  or  suffer- 
ing great  bodily  harm  at  the  hands  of  decedent, 
and  there  appears  to  him,  in  the  exercise  of  a 
reasonable  judgment  no  other  safe  means  ot 
avoiding  the  then  impending,  or  to  him  apparent- 
ly impending,  danger,  he  may  kill  in  his  neceo- 
sary,  or  to  him  apparently  necessary,  self-de- 
fense. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homfclde,  H  158-163.] 
8,  Saxb— PoucB  Officers— Rights— Ikstbuo- 

TIONS. 

One  tried  for  a  homicide  committed  whil* 
acting  as  a  police  officer  is  entitled  to  an  in- 
struction defining  his  rights  and  duties  as  such 
officer. 
4.  Same— Fbe VENTING  Esoajpb. 

Where  a  prisoner  in  a  police  officer's  cus- 
tody attempts  to  escape  by  force  or  violence, 
the  officer  may  use  such  force  as  Is  necessary, 
or  reasonably  appears  to  him  to  be  necessary, 
but  not  more,  to  overcome  such  resistance,  and 
if  in  such  circumstances  he  kills  the  prisoner 
the  homicide  is  excusable,  if  he  cannot  otherwise 
overcome  the  prisoner's  resistance,  or  it  reason- 
ably appears  to  him  that  he  cannot. 

[Ed.  Note.— For  cases  In  pohit  see  Cent  Dig. 
vol.  26,  Homicide,  |  135.] 

Appeal  from  Circuit  Court,  Whitley  County. 
"Not  to  be  officially  reported." 
James  Ayers  was  convicted  of  murder,  and 
he  appeals.    Reversed  and  remanded. 

K.  D.  Perkins  and  W.  R.  Henry,  for  ap- 
pellant James  Breathitt,  Atty.  Oen.,  Thos. 
B.  McGregor,  and  Cbas.  H.  Morris,  for  the 
Commonwealth. 
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LASSINO,  J.  On  the  afteraoon  of  Septem- 
ber 1,  1907,  appellant,  James  Ayers,  who  was 
at  that  time  marshal  of  the  town  of  JelUco, 
shot  and  killed  Sampson  Bolton.  The  facts, 
abont  which  there  Is  practically  no  dispute, 
show  that  appellant  had  arrested  the  deceas- 
ed down  near  the  Big  Four  Saloon,  near  the 
state  line  in  Jellico,  and  was  taking  him  to 
the  city  Jail  to  lock  him  up  until  the  police 
Judge  of  the  town,  who  was  absent  at  the 
time,  should  return.  On  the  way  to  the  Jail 
the  deceased  protested  repeatedly  that  he  was 
not  drunk  and  wanted  to  be  released.  When 
the  stockade  surrounding  the  calaboose  or 
Jail  was  reached,  appellant  proceeded  to 
search  the  deceased.  He  put  his  hand  In  de- 
ceased's leftrhand  pocket,  and,  finding  noth- 
ing, he  went  around  in  front  of  him,  and 
started  to  put  bis  hand  in  the  deceased's 
right-hand  pocket,  whereupon  deceased  struck 
appellant  with  his  right  hand,  in  which  he 
bad  a  closed  knife.  They  Immediately  clinch- 
ed: the  deceased  striking,  or  attempting  to 
continue  to  strike,  appellant  over  the  bead  or 
In  the  face  with  bis  hand.  In  which  be  bad 
the  knife,  though  It  was  unopened,  and  appel- 
lant was  all  the  while  attempting  to  strike  the 
deceased  over  the  head  with  bis  "bllllek" 
During  this  scuffle  they  both  fell  to  the 
ground  over  some  old  stoves  or  scrap  Iron; 
the  deceased  falling  on  top  of  appellant 
While  in  this  position  appellant  called  for 
help  two  or  tl^ee  times.  Several  men  ran 
to  his  assistance,  and  pulled  deceased  off  of 
appellant  and  back  toward  the  stockade  door. 
Upon  being  released  appellant  arose  and 
drew  bis  pistol.  There  is  practically  no  con- 
flict in  the  testimony  of  the  witnesses  both 
for  the  commonwealth  and  the  accused  up  to 
this  point  Appellant  testifies  that,  when 
he  regained  his  feet  and  had  bis  pistol  in  his 
Itand,  deceased  came  upon  him,  continued 
to  strike  at  him,  and  was  attempting  to  take 
his  pistol  away  from  bim,  and  that  while 
deceased  was  so  doing  be  fired  the  shot  which 
killed  deceased;  while,  on  the  other  band, 
the  witnesses  for  the  commonwealth  testify 
that  the  deceased  was  at  the  moment  at- 
tempting to  retreat,  and  was  calling  xipon 
those  present  not  to  permit  appellant  to  shoot 
him,  and  that  while  so  doing  appellant  raised 
his  pistol  and  shot  deceased  In  the  breast  and 
that  deceased  thereupon  walked  a  few  feet 
and  fell,  and  died  immediately.  Appellant 
was  indicted  for  murder  at  the  following 
November  term  of  the  Whitley  circuit  court 
To  this  indictment  he  entered  a  plea  of  "not 
guilty,"  was  tried  and  found  guilty,  and  his 
punishment  fixed  at  confinement  in  the  penl- 
tentiaty  for  10  years. 

A  reTeraal  of  this  Judgment  is  sought  upon 
many  grounds,  but  two  of  which  It  will  be 
necessary  to  notice.  Appellant  complains  es- 
pecially of  instruction  No.  4,  as  glren  by  the 
trial  court,  and  because  the  court  refused  to 
give  the  Jury  Instruction  A,  asked  for  by  ap- 
pellant 

Instruction  No.  4,  complained  of,  Is  as  fol- 
108  S.W.— 21 


lows:  "Although  the  Jury  may  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  shot  and  killed  the  deceased, 
yet  if  tbey  believe  from  the  evidence  that  at 
the  time  the  defendant  shot  and  killed  the 
deceased  the  deceased  was  then  and  there 
about  to  Inflict  upon  the  defendant  death  or 
some  great  bodily  harm,  and  that  to  shoot  de- 
ceased was  necessary,  or  seemed  to  him  in  the 
exercise  of  a  reasonable  Judgment  to  be  nec- 
essary, in  order  to  protect  himself  from  such 
danger,  real  or  to  the  defendant  apparent, 
you  should  find  the  defendant  not  guilty  on 
the  ground  of  self-defense  and  apparent  ne- 
cessity." This  instruction  has  been  repeatedly 
condemned  by  this  court.  In  the  case  of 
Amos  V.  Commonwealth,  28  S.  W.  152,  16  Ky. 
Law  Rep.  358,  this  court  said:  "The  inquiry 
always  Is,  what  was  the  danger  as  It  ap- 
peared to  the  accused?  and  not  what  the  dan- 
ger was  as  It  appeared  to  the  Jury.  To  au- 
thorize them  to  acquit  the  defendant  under 
No.  6,  they  must  believe  that  when  be  fired 
the  fatal  shot  he  was  in  apparent  danger 
of  death,  or  had  reasonable  ground  to  believe, 
etc.  •  •  •  The  instruction  left  to  the  Jury 
to  say  whether  it  appeared  to  them  necessary 
for  the  appellant  to  do  the  shooting  In  order 
to  protect  himself,  while  the  Instructions 
should  have  gone  to  the  facts  as  they  appear^ 
ed  to  the  appellant."  And  In  the  case  of 
Haney  v.  Commonwealth,  6  Ky.  Law  Rep. 
203,  this  court  said:  "The  Jury  should  be  in- 
structed that  the  right  of  self-defense  does 
not  depend  upon  the  real  or  apparent  danger 
as  it  appeared  to  them  [the  Jury],  but  upon 
the  danger  as  It  appeared  to  the  accused  at 
the  time  he  did  the  killing."  So,  In  the  case 
at  bar,  the  Jury  should  have  been  Instructed 
that  the  right  of  self-defense  depended,  not 
upon  the  real  or  apparent  danger  as  It  ap- 
peared to  the  Jury,  but  upon  the  danger  as 
It  appeared  to  appellant  at  the  time  be  fired 
the  shot 

In  lieu  of  instruction  No.  4  the  Jury  should 
have  been  told  that:  "Although  you  may  be- 
lieve from  all  of  the  evidence  In  this  case  be- 
yond a  reasonable  doubt  that  the  accused 
shot  and  killed  Sampson  Bolton,  yet  if  you 
shall  further  believe  from  the  evidence  that 
at  the .  time  be  did  so  be  had  reasonable 
grounds  to  believe,  and  did  in  good  faith  be- 
lieve, that  he  was  then  in  danger  of  losing 
his  life  or  suffering  great  bodily  harm  at 
the  hands  of  Sampson  Bolton,  and  there  ap- 
peared to  the  accused,  In  the  exercise  of  a 
reasonable  Judgment  no  other  safe  means  of 
avoiding  the  then  Impending,  or  to  him  ap- 
parently impending,  danger,  then  the  accused 
had  the  right  to  shoot  In  his  necessary,  or  to 
him  apparently  necessary,  self-defense;  and, 
if  the  killing  occurred  undi>r  such  circum- 
stances, then  the  Jury  should  acquit  the  ac- 
cused on  the  ground  of  self-defense  and 
apparent  necessity."  An  Instruction  similar 
to  the  foregoing  was  approved  by  this  court 
in  the  recent  cases  of  Scott  Keeton  v.  Corn- 
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inonwealth,  108  S.  W.  315,  and  Jim  Tom  Wag- 
ner V.  Commonwealth,  Id.  318. 

Appellant  also  complains  that  the  trial 
court  erred  In  refusing  to  give  to  the  Jury  an 
instmction  deflnlng  his  rights  and  duties  as 
an  officer.  He  was  entitled  to  such  an  in- 
struction, and  it  was  error  for  the  court  to 
refuse  to  Instruct  the  jury  on  this  point.  In 
the  case  of  Stevens  v.  Commonwealth,  98  S. 
W.  284,  30  Ky.  Law  Rep.  293,  a  similar  ques- 
tion was  presented  and  fully  considered. 
There  the  deceased,  one  Grawbarger,  was  ar- 
rested on  a  charge  of  dmnkenness,  and  taken 
by  the  officer  to  the  railroad  depot  to  await 
the  arrival  of  the  police  Judge,  and  while 
waiting  for  the  Judge  the  deceased  assaulted 
the  officer  and  attempted  to  escape  from  cujs-  | 
tody.  In  the  struggle  which  followed  the  de- 
ceased was  shot  and  killed  by  the  officer.  In 
passing  upon  his  right  to  an  instruction  de- 
fining his  rights  and  duties  as  an  officer  in 
the  premises,  this  court  said:  "Under  the 
facts  appearing  in  the  record  there  can  be 
no  doubt  that  appellant  had,  as  a  peace  offi- 
cer, the  right  to  arrest  deceased  without  a 
warrant,  as  he  was  both  drunk  and  disorder- 
ly in  the  officer's  presence.  Appellant's  right 
to  take  him  to  the  depot  and  hold  him  in  cus- 
tody until  the  police  judge  could  be  sent  for. 
In  order  that  he  might  try  him  for  the  offense 
committed  in  the  presence  of  the  officer,  or 
commit  him  to  prison  in  default  of  bail  un- 
til the  next  day,  Is  also  free  from  doubt  It 
is  the  theory  of  the  defendant  that,  after  the 
arrest  of  deceased  had  been  properly  made 
by  appellant,  he  forcibly  resisted  the  latter 
In  the  attempt  to  release  himself  from  arrest 
— that  is,  from  appellant's  custody  as  a  peace 
officer — by  assaulting  him,  and  that  appel- 
lant, in  the  effort  to  retain  him  in  custody 
and  to  protect  himself  from  danger  of  death 
or  great  bodily  harm,  or  what  reasonably  ap- 
peared to  him  to  be  such  danger,  shot  and 
killed  him.  It  was  for  the  Jury  to  determine, 
from  the  evidence  introduced  by  appellant 
in  support  of  this  theory,  whether  the  killing 
was  or  not  Justifiable.  It  is,  however,  patent 
that  the  above  instructions  confined  appel- 
lant's right  to  kill  deceased  to  the  single 
ground  of  self-defense,  which  was  error;  for, 
though  he  may  not  have  bad  any  reason  to 
fear  death  or  bodily  barm  at  the  hands  of 
deceased,  if  the  latter  was  attempting  to  re- 
lease himself  from  arrest  by  forcibly  over- 
powering appellant,  the  latter  had  the  right 
to  use  such  force  as  was  reasonably  neces- 
sary to  overcome  that  being  used  by  deceased 
to  effect  his  release,  even  to  the  extent  ot 
shooting  and  killing  the  latter.  If  it  reason- 
ably appeared  to  appellant  that  was  the  only 
way  to  prevent  his  release  from  his  (appel- 
lant's) custody,  though  he  would  have  bad 
no  right  to  shoot  deceased  if  he  had  gotten 
away  from  him  and  was  fleeing  to  escape." 

In  that  case  the  court  approved  the  follow- 
ing instructions:  "The  court  Instructs  the 
Jury  that,  if  they  believe  from  the  evidence 


deceased  was  drunk  and  disorderly  in  the 
presence  of  appellant,  the  latter,  as  marshal 
of  the  town  of  McHenry,  had  the  right  to  ar- 
rest him  without  a  warrant  and  to  hold  him 
in  custody  until  the  presence  of  the  police 
Judge  could  be  secured  to  make  some  disposi- 
tion of  the  case;  and  If  they  further  believe 
from  the  evidence  that  after  the  arrest  of  de- 
ceased, and  while  appellant  had  him  In  custo- 
dy, deceased  attempted  by  force  or  violence  to 
effect  his  release  from  aitpellanf s  custody  as 
an  officer,  appellant  had  the  right  to  use  such 
force  as  was  necessary,  or  reasonably  appear- 
ed to  him  to  be  necessary,  but  no  more,  ta 
overcome  the  forcible  resistance  of  deceased ; 
and  if,  under  these  circumstances,  he  shot 
and  killed  deceased,  the  killing  was  excus- 
able, if  appellant  could  not  otherwise  over- 
come the  forcible  resistance  of  deceased,  or  it 
reasonably  appeared  to  him  that  he  could  not 
do  BO."  This  instruction  admirably  presents 
the  law  defining  an  officer's  right,  liability, 
and  duty  where  a  prisoner  is  attempting  by 
force  to  effect  his  escape  from  custody.  Up- 
on a  retrial  the  court  will  give  the  Jury  an 
instmction  emt>odying  these  Ideas  In  addition 
to  the  self-defense  Instruction  as  above  set 
out 

For  the  foregoing  reasons,  the  Judgment  Is 
reversed,  and  case  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 


RICHARDSON  v.  McCHESNBT,  Secretary 
of  State. 

(Court  of  Appeals  of  Kentucky.     March  11, 
1908.) 

1.  constitunonax,  law  —  dibtbibution  of 
powebs  —  jcoioiai.  p0nc?nons— politicai. 
Questions. 

A  legislative  apportionment  of  the  state 
into  congrefBional  districts  cannot  be  Jndicially 
reviewed,  in  the  absence  of  a  constitutional  pro- 
viBion  controlling  apportionment. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  10,  Cionstitutional  Law,  g  127;  vol.  44, 
Statutes,  S  83.] 

2.  Uniteo  States  —  CoNOBXssiOKAi,  Apfob- 

TIONMENT    or    DiSTBIOIB. 

The  Constitution  of  the  United  States  con- 
tains no  direction  to  the  states  on  the  matter 
of  apportionment  of  the  state  into  congression- 
al districts. 
8.  Same. 

There  is  nothing  in  the  state  Constitution 
as  to  the  manner  of  the  apportionment  of  the 
state  into  congressional  districts. 

Appeal  from  Circuit  Court  Green  County. 

"To  be  officially  reported." 

Action  by  Charles  Richardson  against  H. 
V.  McChesney,  Secretary  of  State.  From  an 
adverse  ruling,  plaintiff  appeals.     Affirmed. 

W.  O.  Halbert  Wm.  H.  Holt  George  Do 
Relle,  and  B.  L.  Wortbington,  for  appellant. 
C.  H.  Noggle,  for  appellee. 

CARROLL,  J.  This  suit  was  brought  by 
appellant  for  the  purpose  of  having  declared 
invalid  the  act  of  1890  and  the  acts  of  1898, 
dividing  the  state  into  congressional  districts. 
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In  1890  tbe  General  Assembly  by  an  act  ap- 
proved May  26th  (Acts  1889-90,  p.  166,  c. 
1835)  laid  off  tbe  state  Into  11  congressional 
districts.  In  1898,  by  an  act  approved  March 
12th  (Acts  1898,  p.  176,  c  67),  the  counties  of 
Cumberland  and  Monroe  were  taken  from  the 
Third  congressional  district  and  added  to 
the  Eleventh  district,  and  the  county  of  Met- 
calf  was  taken  from  the  Eleventh  congres- 
sional district  and  added  to  the  Third  con- 
gressional district  By  an  act  approved 
March  11,  1898  (Acts  1898,  p.  179,  c.  69),  the 
county  of -Jadcaon  was  transferred  from  the 
Eighth  to  the  Eleventh  congresalonal  dis- 
trict The  chief  objection  Is  to  apportion- 
ment made  under  the  act  of  1890.  The 
'ground  upon  which  these  acts  were  assailed 
is  that  the  population  of  the  districts  is  gross- 
ly unequal;  the  ettect  being  to  deny  to  the 
Republican  Party,  who  are  the  instigators 
of  this  suit,  a  fair  and  equal  representation 
in  the  distribution  of  the  state  into  congres- 
sional districts.  In  short,  the  charge  In  efTect 
Is  that  the  state  was  "Gerrymandered"  in 
the  interest  of  the  Democratic  Party.  The 
apportionment  complained  of  was  made  under 
the  census  of  1880.  The  census  of  1890  bad 
not  been  completed  when  it  was  made.  The 
population  of  the  state  under  the  census  of 
1880  was  1,648,690,  which,  divided  by  11, 
would  make  the  population  of  each  district 
140.881.  The  petition  sets  out  that  the  popu- 
lation of  the  several  districts  In  1880  was  as 
follows: 

First    District 140,740 

Second  "     162,960 

Third  "     166,658 

Fourth  "     188,124 

Fifth  •*     146,010 

Sixth  "     144,160 

Seventh  •*     130,003 

Eighth  "     128,656 

Nhith  ••     164,085 

Tenth  ••     114,024 

Eleventh  *•     172,630 

It  will  thus  be  seen  that  the  population  of 
the  districts  Is  not  grossly  unequal  when  com- 
pared with  the  apportionment,  but  this  ques- 
tion is  not  material  in  the  disposition  of  the 
case,  as  we  are  of  the  opinion  that  it  is  not 
within  the  power  of  the  courts  to  control  the 
legislative  department  in  the  creation  of  con- 
gressional districts.  There  Is  no  mention  of 
congressional  districts  in  the  Constitution  of 
the  state;  nor  is  there  In  that  Instrument 
any  direction  to  the  General  Assembly  as  to 
how  the  districts  shall  be  laid  off.  In  the 
matter  of  dividing  the  state  Into  congressional 
districts  the  Legislature,  at  least  so  far  as 
the  power  and  authority  of  this  court  extends. 
Is  supreme.  This  court  has  no  control  over 
its  action.  It  would  be  exceeding  the  power 
granted  us  to  undertake  to  revise  or  annul 
a  legislative  act  relating  to  a  subject  over 
which  the  I/eglslature  has  absolute  control. 
Except  when  limited  by  the  Constitution  of 
the  state,  the  General  Assembly,  especially 
In  administrative  and  political  affairs,  Is  be- 
yond the  reach  of  the  Judiciary  of  the  state. 
We  have  no  authority  to  pass  Judgment  upon 


its  acts.  In  no  case  that  has  come  under  our 
uutlee  have  the  courts  undertaken  to  attempt 
to  restrain  the  legislative  departments,  unless 
it  violated  some  provision  of  the  organic  law 
of  the  state.  If,  in  the  matter  of  dividing 
the  state  into  congressional  districts,  this 
court  should  undertake  to  declare  invalid 
the  division  made  by  the  legislative  depart- 
ment, It  would  simply  result  in  setting  up  our 
Judgment  against  the  Judgment  of  the  mem- 
bers elected  for  the  purpose  of  performing 
this  duty.  We  would  be  putting  up  our  opin- 
ion against  those  in  whom  the  exclusive 
right  to  regulate  this  matter  has  been  lodged, 
and  be  arrogating  to  ourselves  wisdom,  hon- 
esty, and  fairness  superior  to  those  charged 
by  law  with  the  control  of  these  matters. 
Moore  V.  City  of  Georgetown,  105  S.  W.  905, 32 
Ky.  Law  Rep.  823.  When  the  Legislature  has 
exceeded  Its  legitimate  powers  by  enacting 
laws  in  conflict  with  the  Constitution  or  that 
are  proUblted  by  It,  we  have  not  hesitated 
to  Interpose  the  veto  power  lodged  In  the 
Judiciary  for  the  purpose  of  preserving  the 
Integrity  of  the  organic  law  under  which 
all  departments  of  the  state  government  were 
created  and  live,  and  to  which  all  of  them 
owe  obedience.  And  so,  when  the  General 
Assembly  in  the  division  of  the  state  into 
smatorial  and  legislative  districts  grossly 
violated  that  provision  of  the  Constitution 
directing  that  the  districts  should  be  "as  near- 
ly equal  in  population  as  may  be,"  we  ex- 
ercised the  power  vested  in  the  Judiciary  to 
protect  from  invasion  by  whatever  source 
the  fundamental  law  of  the  state,  and  declar- 
ed the  act  invalid.  Ragland  v.  Anderson, 
100  S.  W.  865,  ao  Ky.  Law  Rep.  1199.  But 
in  the  matter  of  congressional  districts  we 
find  nothing  in  our  state  Constitution  to 
guide  us.  There  Is  nowhere  any  limitation 
upon  the  power  of  the  Legislature,  and  it 
would  be  assuming  authority  this  court  does 
not  possess  if  we  undertook  to  control  a  co- 
ordinate department  of  the  government  In 
the  performance  of  a  power  vested  exclusively 
In  it  It  is  not  for  the  Judiciary  to  question 
the  policy,  expediency,  or  propriety  of  laws 
enacted  by  the  General  Assembly,  unless  they 
conflict  with  the  Constitution.  Judge  C!ooley 
In  his  work  on  Constitutional  Limitations, 
p.  200,  thus  states  with  great  force  and  clear- 
ness the  prevailing  doctrine  upon  this  sub- 
ject: "The  moment  a  court  ventures  to  sub- 
stitute its  own  Judgment  for  that  of  the 
Legislature  in  any  case  where  the  Constitu- 
tion has  vested  the  Legislature  with  power 
over  the  subject,  that  moment  It  enters  upon 
a  field  where  it  Is  impossible  to  set  limits  to 
its  authority,  and  where  its  discretion  alone 
will  measure  the  extent  of  Its  interference. 
The  rule  of  law  upon  this  subject  appears  to 
be  that,  except  where  the  Constitution  has 
imposed  limits  upon  the  legislative  power.  It 
must  be  considered  as  practically  absolute, 
whether  it  operate  according  to  natural  Jus- 
tice or  not  in  any  particular  case.  The  courts 
are  not  the  guardians  of  the  rights  of  the 
people  of  the  state,  except  as  those  rights 
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are  Becured  by  some  constitutional  provision 
wbich  comes  within  the  Judicial  cognizance. 
The  protection  against  unwise  or  oppressive 
legislation,  within  constitutional  bounds,  is  by 
an  appeal  to  the  Justice  and  patriotism  of 
the  representatives  of  the  people.  If  this 
fails,  the  people  in  their  sovereign  capacity 
can  correct  the  evil ;  but  courts  cannot  as- 
sume their  rights.  The  Judiciary  can  only 
arrest  the  execution  of  a  statute  when  it 
conflicts  with  the  Constitution.  It  cannot 
run  a  race  of  opinions  upon  points  of  right, 
reason,  and  expediency  with  the  lawmaking 
power.  Any  legislative  act  which  does  not 
encroach  upon  the  power  apportioned  to  the 
other  departments,  being  prima  facie  valid, 
must  be  enforced,  unless  restrictions  upon 
the  legislative  authority  can  be  pointed  out  in 
the  Constitution,  and  the  case  shown  to  come 
within  them." 

Nor  do  we  find  in  the  Constitution  of  the 
United  States  any  direction  to  the  states  ui>- 
on  this  subject.  The  only  provisions  in  that 
instrument  relating  to  It  are  these:  Section 
4,  art  1,  provides  "the  time,  places  and  man- 
ner of  holding  elections  for  Senators  and 
Representatives  shall  be  prescribed  In  each 
state  by  the  Legislature  thereof,  but  that 
Congress  may  at  any  time  by  law  make  or 
alter  such  regulations,  except  as  to  the  place 
of  choosing  Senators."  And  the  fourteenth 
amendment  provides:  "Representatives  shall 
be  apportioned  among  the  -several  states 
according  to  their  respective  numbers,  count- 
ing the  whole  number  of  persons  in  each 
state,  excluding  Indians  not  taxed."  It  will 
thus  be  seen  that  the  Constitution  of  the 
United  States  has  left  matters  relating  to 
congressional  districts  to  the  disposition  of 
the  states.  Nor  has  the  Congress  of  the 
United  States  undertaken  to  legislate  upon 
the  subject,  except  to  provide  "that  the  num- 
ber of  Congressmen  to  which  each  state  may 
be  entitled  in  Congress  shall  be  elected  by 
districts  composed  of  contiguous  territory 
and  containing  as  nearly  as  practicable  an 
equal  number  of  inhabitants.  The  said  dis- 
tricts shall  be  equal  to  the  number  of  Repre- 
sentatives to  which  such  state  may  be  enti- 
tled In  Congress,  no  one  district  electing  more 
than  one  Representative."  What  rl^ht.  If 
any,  Congress  has  to  control  or  supervise  the 
action  of  state  Legislatures  In  the  division  of 
the  states  into  congressional  districts,  we 
need  express  no  opinion  in  the  absence  of  a 
judicial  determination  by  the  Supreme  Court 
of  the  United  States  of  the  power  of  Congress 
to  control  the  states  In  this  matter. 

Wherefore  the  Judgment  of  the  lower  court 
la  afBrmed. 


MULLINS  V.   SOUTHWOOD. 

(Court  of  Appeals  of  Kentucky.     March  11, 
1908.) 

1.  Execution  —  Sale  —  Manner,     Conduct, 
AND   Validity— Sale   in    Parcels— Neces- 

8ITT. 

Ky.  St.  1903.  {  16S2,  subsec.  1,  provides  that 
only  so  much  land  can  be  sold  as  will  satisfy 


the  execution  nnder  which  the  sale  was  madcw 
and  where  two  contracts  of  land  aggregating 
500  acres  were  sold  as  a  whole  to  satiity  a  debt 
of  1114  and  brought  only  $120,  when  either  of 
the  tracts  sold  separately  would  have  been  suf- 
ficient to  satisfy  plaintiff's  debt,  the  sale  was 
void,  since  the  separate  tracts,  or  so  much  there- 
of as  was  sufficient  to  satisfy  the  debt,  should 
have  been  first  otFered  for  sale. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Execution,  {{  636-639.] 

2.    EjXCTMZNT— RiOHT    OF    ACTIONB    AND    DK- 
FKNSES— TFTLE    TO    SUPPORT    ACTION— PaPSB 

Titles. 

A  plaintiff  in  ejectment  must  recover  on  the 
strength  of  his  own  title,  and  where  the  deed 
under  which  be  claimed  was  void,  he  was  not 
entitled  to  recover,  though  the  title  of  the  de- 
fendant in  possession  was  also  Invalid. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  IHg. 
vol.  17,  ESjectment,  {{  17-20.] 

Appeal  from  Circuit  Court,  Wayne  County. 

"Not  to  be  officially  reported." 

E^jectment  by  R.  £1  Muilins  against  B.  B. 
South  wood.  From  a  judgment  for  defend- 
ant, plalntltt  appeals.    AflSrmed. 

Cress  &  Cress,  Virgil  P.  Smith,  and  Har- 
rison &  Harrison,  for  appellant  Stone  & 
Wallace  and  O.  H.  Waddle  &  Son,  for  appel- 
lee. 

CLAY,  C.  Appellant  R.  E.  Malllna.  insti- 
tuted this  action  In  ejectment  to  recover  pos- 
session of  certain  tracts  of  land  located  in 
Wayne  county,  Ky.,  and  for  $500  damages 
for  the  detention  thereof.  Appellee  answer- 
ed, denying  the  title  of  appellant  and  assert- 
ing ownership  and  possession  of  the  land  In 
question.  Upon  the  conclusion  of  appellant's 
testimony  the  court  peremptorily  instructed 
the  jury  to  find  for  appellee. 

It  appears  from  the  record  that  appellant 
obtained  a  judgment  In  the  Wayne  circuit 
court  against  William  Southwood  for  $114.75. 
Execution  was  levied  by  the  sherifF  upon  3 
tracts  of  land,  containing  about  700  acres  of 
land,  situated  on  the  waters  of  Beaver  creek 
about  3^  miles  southwest  of  Montlcello;  the 
record  of  two  deeds  In  the  county  dwk'a 
office  and  a  survey  recorded  In  the  surveyor's 
office  being  referred  to  for  a  more  complete 
description.  The  execution  with  the  levy  in- 
dorsed having  been  returned  without  a  sale 
being  made,  a  venditioni  exponas  was  issued 
on  t|ie  23d  day  of  July,  1898.  Two  apprais- 
ers appointed  by  the  sheriff  appraised  the 
tracts  of  land  as  a  whole  at  $2,500,  and  on 
the  same  day  allotted  to  William  Southwood, 
the  defendant  In  the  execution,  homestead 
amounting  to  about  170  acres.  This  home- 
stead they  appraised  at  $1,000.  On  the  22d 
day  of  August,  1898,  the  sheriff  sold  the  two 
tracts  of  land,  containing  about  500  acres, 
and  being  the  same  tracts  described  In  the 
two  deeds  referred  to  on  record  in  the  county 
clerk's  office.  At  this  sale  appellant  became 
the  purchaser  of  the  two  tracts  in  question 
at  the  price  of  $120.  Was  this  a  valid  sale? 
If  not  the  trial  court  properly  instructed  the 
jury  to  find  for  appellee.  In  the  case  of 
White  V.  Roberts,  112  Ky.  788,  «6  S.  W.  75a 
an  execution  was  levied  upon  73  acres  of 
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land  worth  from  |800  to  $900.  It  was  di- 
vided Into  two  separate  tracts  by  the  county 
road,  IS  acres  lylmg  on  one  side  and  58  on 
tbe  otber.  The  whole  was  sold  and  pur- 
chased by  the  plaintiff  In  the  execution  at 
tbe  price  of  $144.40.  la  passing  upon  ^e  va- 
lidity of  the  sale  this  court  said:  "The  prac- 
tice of  aelltng  real  estate  under  execution 
was  unknown  at  common  law,  and  the  rule  is 
tliat  a  statute  authority,  whereby  title  may 
he  divested,  must  be  strictly  followed  in  all 
the  requisites  which  appear  to  be  beneficial 
to  the  owner.  Subsection  1  of  section  1682  of 
tbe  Statutes  of  1903  prescribes  that  'only  so 
mTKb  land  can  be  sold  as  will  satisfy  the  ex- 
ecotlon  under  which  the  sale  is  made.'  Whilst 
the  law  eecores  to  the  creditor  his  Just  de- 
mand and  sequestrates  the  property  of  the 
debtor  to  satisfy  it,  it  carefully  guards  his 
interest  in  all  the  various  steps  taken  lead- 
ing to  the  sale  of  his  property ;  and  the  sale 
under  execution  of  several  parcels  of  land  at 
one  bid,  and  putting  up  for  sale  a  whole 
tract  when  some  portion  of  It  could  be  sold 
to  aatisfy  the  debt,  is  uniformly  condemned 
by  the  courts  as  tending  to  the  sacrifice  of 
property  and  to  oppression  of  the  debtor." 
In  the  case  of  Addison  &  Calhoun  v.  Crow 
ft  Jarvis,  S  Dana,  270,  where  it  appears  that 
an  execution  was  levied  upon  two  lots  of 
ground,  and  the  qnestian  of  the  validity  of 
the  deed  made  pursuant  to  the  levy  was 
raised,  this  court  said:  "More  land  having 
been  sold  than  was  necessary  to  satisfy  the 
execution,  and  no  circumstances  connected 
with  the  condition  of  the  property  being 
shown  which  Justified  the  sale  of  the  whole 
together,  the  sale  was  unauthorized  by  the 
execution,  and  by  the  statute  subjecting  land 
to  the  payment  of  debts,  which  permits  the 
sale  of  only  so  much  as  may  be  necessary  to 
satisfy  tbe  debt.  It  has  been  repeatedly  de- 
cided that  such  a  sale  made  by  a  sheriff  Is 
void,  unless  be  have  sufficient  authority  for 
making  it  other  than  that  fumished  by  the 
law  and  the  execution."  And  this  court  has 
held  that  the  validity  of  a  deed  made  pur- 
suant to  a  sale  under  execution  by  a  sheriff 
may  be  questioned  when  the  deed  is  exhibit- 
ed and  relied  upon  by  a  party  in  the  trial  of 
an  action  of  ejectment,  though  never  before 
declared  In  any  direct  proceeding.  Addison, 
etc  ▼.  Crow,  etc  supra;  Patterson  ▼.  Car- 
neal's  Heira,  8  A.  K.  Marsh.  619, 13  Am.  Dec 
208. 

With  these  principles  in  mind,  let  us  ex- 
amine the  facts  of  tbe  case.  We  find  that 
two  tracts  of  land,  aggregating  about  500 
acres,  and  which  were  appraised  at  $1,500, 
were  sold. as  a  whole,  and  brought  only  $120. 
These  tracts  were  not  offered  separately.  It 
is  perfectly  plain  that  either  of  them  would 
have  brought  appellant's  debt  At  any  rate 
the  sheriff  should  first  have  offered  one  tract, 
»r  so  much  thereof  as  was  necessary,  and, 
if  the  price  bid  was  insufficient  to  pay  the 
debt,  be  sbonld  then  have  offered  the  second 
tract,  or  ao  much  thereof  as  was  necessary. 


Having  sold  both  tracts  as  a  whole,  when  it 
is  clearly  apparent  that  either,  sold  sepa- 
rately, would  have  brought  appellant's  debt, 
the  sheriff  did  not  comply  with  that  provi- 
sion of  the  statute  providing  that  "only  so 
much  land  can  be  sold  as  will  satisfy  the  exe- 
cution under  which  the  sale  is  made" ;  hence 
the  sale  was  void. 

Upon  the  trial  appellant  introduced  appel- 
lee for  the  purpose  of  showing  that  the  lat- 
ter claimed  title  by  virtue  of  a  title  bond 
obtained  from  his  father,  William  South- 
wood,  prior  to  the  latter's  death.  It  is  con- 
tended that  this  title  bond  is  invalid.  Wheth- 
er It  be  or  not,  it  Is  unnecessary  for  us  to  de- 
termine. The  rule  is  well  settled  that,  a 
plaintiff  in  an  ejectment  suit  must  recover 
upon  the  strength  of  bis  own  title.  Appellee 
being  in  possession,  it  was  necessary  for  ap- 
pellant to  show  bis  record  title  was  good. 
He  failed  to  do  this,  for  the  deed  under 
which  he  held  was  void. 

While  it  is  claimed  that  there  were  other 
Irregularities  connected  with  the  sale  by  the 
sheriff  to  appellant.  In  view  of  the  conclu- 
sion reached  by  the  court  it  will  be  unneces- 
sary to  discuss  them. 

For  the  reasons  given,  tbe  Judgment  is 
affirmed. 


BINDELL  et  al.  v.  BMINTON  COUNTI  AS- 
SESSMENT FIRE  INS.  CO. 

(Court  of  Appeals  of  Kentucky.     March  18, 
190a) 

1.  Insurance— DxsTRXTcnoK  or  Pbofebtt  bt 

INSTBED — LlABrLTTT  Urdkb  Poliot. 

Though  there  is  no  clause  in  a  fire  policy 
that  insurer  shall  not  be  liable  if  the  property 
is  destroyed  by  insured,  it  will  not  be  liable  if 
the  property  is  destroyed  by  bis  voluntary, 
fraudulent,  corrupt,  or  wrongful  act. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Kg. 
vol.  28,  Insurance,  H  IIST^  113&] 

2.  Samh— Destrtjction  or  Peopkbtt  bt  Iw- 
SUBXD  Whim  Insans — Pusadinq. 

The  repl^,  in  an  action  on  a  fire  policy, 
stating  that,  if  the  fire  was  started  by  insured, 
he  was  temi>orari1y  insane  and  incapable  of 
forming  any  wrongful  or  fraudulent  design,  suf- 
ficiently, though  inaptly,  avers  the  insanity  of 
insnred  at  the  time  he  burned  the  property. 

3.  Same— LiABiLiTT  of  Iksubeb. 

Though  ordinarily  an  insane  person  is  civ- 
illy liable  for  his  acts,  yet  his  burning  his  in- 
sured property  does  not  relieve  insured  of  lia- 
bility, any  more  than  wonld  the  destruction  of 
it  by  insured  through  his  carelessness  or  negli- 
gence, not  amounting  to  fraud  or  willful  mis- 
conduct. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  {  1138.] 

Appeal  from  Circuit  Court,  Kenton  County. 

"To  be  officially  reported." 

Action  by  Charles  H.  Bindell  and  others 
against  the  Kenton  County  Assessment  Fire 
Insurance  Comimny.  Judgment  for  defend- 
ant Plaintiffs  appeal.  Reversed,  with  direc- 
tions for  a  new  trial. 

Schmidt  &  Holmes,  for  appellant  Frank 
M.  Tracy,  for  appellee. 
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CARROLL,  J.  In  this  action  to  recover  up- 
on a  policy  of  fire  Insurance  the  defense  was 
that  the  property  insured  was  destroyed  by 
the  voluntary  act  of  the  Insured,  who  died  be- 
fore the  case  came  on  for  trial.  His  personal 
representatives  filed  the  following  reply  to 
this  answer:  "(1)  They  deny  that  the  fire 
which  destroyed  said  bam  was  started  by 
said  Ctaarlea  Blndell,  deceased,  or  the  said 
bam  was  destroyed  as  a  result  of  the  volun- 
tary act  of  the  said  decedent  (2)  They  state 
that  if  the  fire  which  destroyed  said  bam  was 
started  by  said  Blndell,  or  if  said  bam  was 
destroyed  as  a  result  of  any  act  of  said  dece- 
dent, he  was  at  the  time  temporarily  Insane 
and  Incapable  of  forming  any  wrongful  or 
fraudulent  design.  They  state  that  one  of 
said  defenses  is  true,  but  that  they  do  not 
know  which  of  them  is  true."  The  lower 
court  sustained  a  demurrer  to  the  second 
paragraph  of  this  reply,  and  of  this  ruling 
appellants  complain. 

There  is  no  clause  In  the  policy  ot  Insur- 
ance providing  that  the  company  should  not 
be  liable  If  the  property  was  destroyed  by  the 
insured.  The  absence,  however,  of  such  a 
stipulation  would  not  render  the  company  li- 
able if  the  destruction  of  the  property  was 
caused  by  the  voluntary,  fraudulent,  cormpt, 
or  wrongful  act  of  the  Insured.  The  para- 
graph of  the  reply  in  question  is  not  aptly 
pleaded.  It  would  have  been  more  in  accord- 
ance with  the  rules  of  good  pleading  if  It  bad 
stated  that  Blndell,  U  he  burned  the  bam, 
did  not  at  the  time  have  mind  enough  to 
know  the  nature  or  quality  of  bis  act,  and 
was  laboring  under  such  defect  of  reason  as 
not  to  be  responsible  for  bis  conduct,  or  that, 
as  a  result  of  mental  unsoundness,  he  did  not 
have  sufiSdent  will  power  to  know  right  from 
wrong  or  govern  bis  actions.  But,  although 
technically  defective,  we  are  not  prepared  to 
say  that  the  pleading  was  not  sufScient,  and 
wUl  therefore  treat  the  paragraph  as  If  It 
averred  In  apt  langua{ge  the  insanity  of  the 
insured  at  the  time  he  burned  the  bam.  We 
have  not  found  any  Kentucky  case  dealing 
with  the  question  here  presented,  although  It 
has  been  often  considered  in  life  insurance 
cases ;  and  in  such  cases,  where  the  policy 
exempted  the  company  from  liability  if  the 
Insured  should  die  by  bis  own  band.  It  has 
been  mled  that  self-destmctlon  did  not  avoid 
the  policy  when  the  insured  who  took  his  own 
life  was  at  the  time  Insane.  In  other  words, 
to  avoid  the  policy,  the  act  of  self-destruction 
must  have  been  voluntary.  St.  Louis  Mutual 
Life  Ins.  Co.  v.  Graves,  6  Bush,  268;  Man- 
hattan Life  Ins.  Co.  V.  Beard,  112  Ky.  453, 
ue  S.  W.  35.  A  different  rale  has  obtained 
where  the  policy  contained  a  stipulation  that 
if  the  insured  should  take  his  own  life  while 
insane,  or  If  bis  act  be  voluntary  or  involun- 
tar}'  while  sane  or  Insane.  The  cases  constru- 
lug  these  last-mentioned  provisions  may  be 
found  in  Manhattan  Life  Ins.  Co.  v.  Beard, 
supra,  and  it  is  not  necessary  to  further  men- 
tion them  here. 


If  Blndell,  while  insane,  destroyed  the  in- 
sured property,  the  company  cannot  under 
the  conditions  of  this  policy  escape  liability 
for  the  loss  upon  this  ground.  UnlesB  Bin- 
dell's  act  in  destroying  the  property  was 
fraudulent,  voluntary,  or  Intentional,  the  com- 
pany Is  bound.  It  is  well  settled  that,  al- 
though the  negligence  or  carelessness  of  the 
insured  may  cause  or  result  in  the  destruction 
of  his  property,  the  company  will  be  liable, 
unless  the  carelessness  or  negligence  is  of 
such  a  character  as  to  amount  to  fraud  or 
willful  misconduct  on  bis  part.  Ostrander  on 
Insurance,  p.  192;  1  Wood  on  Insurance,  p. 
274.  In  19  Cyc.  p.  831,  the  mle  is  thus  stat- 
ed: "In  the  absence  of  fraud  or  design  aa  the 
part  of  the  insured,  or  some  stipulation  In  the 
policy,  the  insured  is  not  relieved  from  liabil- 
ity by  mere  negligence  or  carelessness  of  the 
insured  or  his  servants,  although  directly 
contributing  to  or  causing  the  loss;  but,  on 
the  other  hand,  even  in  the  absence  of  stipu- 
lations in  the  policy,  the  failure  of  the  insur- 
ed to  take  reasonable  care  to  avoid  loss,  or 
the  doing  of  wrongful  acts  directly  calculated 
to  bring  about  the  loss,  may  be  such  as  to 
defeat  a  recovery  under  the  policy."  The 
text  is  supported  by  numerous  authorities,  in- 
cluding Scottish  Union  Ins.  Co.  v.  Strain,  70 
S.  W.  274,  24  Ky.  Law  Rep.  958,  where  tbla 
court  said:  "The  law  Is  well  settled  that  In- 
surance companies  are  responsible  for  losses 
caused  by  a  risk  insured  against,  notwith- 
standing such  loss  may  he  directly  contribut- 
ed to  by  the  negligence  or  carelessness  of  the 
assured  or  Its  agent"  There  is  no  conflict  in 
the  authorities  upon  this  proposition.  It  will 
thus  be  seen  that  to  relieve  the  Insurer  from 
liability  the  destraction  of  the  property  must 
have  t>een  caused  or  brought  about  by  the 
fraudulent  design,  voluntary  act,  or  intention- 
al misconduct  of  the  insured.  Accepting  this 
doctrine  as  sound,  it  necessarily  fbllows  that 
If  the  insured  did  not  at  the  time  have  mind 
enough  to  know  the  nature  or  quality  of  his 
act,  and  was  laboring  under  such  a  defect  of 
reason  as  not  to  be  responsible  for  his  con- 
duct, or  as  a  result  of  mental  unsoundness  be 
did  not  have  sufiadent  will  power  to  know 
right  from  wrong  or  govern  his  actions,  that 
the  destraction  of  the  property  by  him  would 
not  relieve  the  company.  Under  the  condi- 
tions stated,  the  act  of  the  insured  could  not 
have  been  fraudulent  because  there  can  be  no 
actual  fraud  in  the  absence  of  an  intent  to 
commit  it  It  could  not  be  voluntary  or  inten- 
tlonal'  because  he  did  not  have  sufiadent  mind 
and  memory  to  do  a  voluntary  or  Intentional 
act  The  acts  of  an  Insane  person  are  not 
voluntary  or  intentional  in  the  sense  that 
they  impose  responsibilities  that  ordinarily 
flow  from  the  consequences  of  a  voluntary 
or  Intentional  act  committed  by  a  sane  per- 
son; or,  to  put  It  In  another  way,  assuming 
that  Blndell  destroyed  the  properly,  and  at 
the  time  he  was  Insane  within  the  definition 
heretofore  given,  he  was  not  capable  of  form- 
ing any  Judgment  as  to  the  consequencea  of 
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ilia  act,  and  hence  the  wrongful  Intent  neces- 
saiy  to  constltate  a  frandnlent  pnrpose,  a 
▼oinntary  or  wlllfnl  at  an  Intentional  act, 
was  lacking.  An  Insane  person  acts  wltboat 
design,  bas  no  will  of  bis  own,  and  Is  Infln- 
Miced  by  no  mottve.  So  an  Insane  person  can 
form  no  wrongful  or  fraudulent  design  In  de- 
stroying his  own  property  so  far  as  the  Insur- 
es are  concerned,  and  the  Insurers  are  liable 
altbough  the  Insured  himself  bums  the  pn^ 
«rty  when  Insana  In  Autremont  t.  Fire 
Ass'n,  05  Hun  (N.  Y.  Sup.  Ct  Bep.)  475,  20 
N.  T.  Suppu  S44,  In  an  action  to  recover  on  a 
fire  Insurance  policy,  the  insured  while  In- 
sane set  flre  to  the  building,  and  upon  this 
gronnd  the  company  resisted  a  recovery ;  but 
the  court  said:  "We  are  unable  to  see  that 
an  insane  person  can  form  a  frandulott  or 
wrongful  design  In  the  destruction  of  his  own 
property  so  as  to  defeat  a  policy  of  Insurance 
thereon  any  more  than  he  can  form  a  crlifal- 
nal  Intent  in  the  commission  of  crime.  Mere 
negligence,  however  great  the  degree,  is  not 
sufficient  to  defeat  a  recovery,  provided  It 
does  not  rea<di  the  point  of  a  wrongful  or 
fraudulent  purpose,  or  a  wanton  disregard  of 
others."  To  the  same  effect  is  Karow  v.  Con- 
tinental Ins.  Co.,  57  Wis.  56,  15  N.  W.  27,  46 
Am.  R^k  17.  It  has  been  suggested  that  al- 
though an  insane  person  Is  not  criminally  li- 
able for  his  acts,  and  although  a  policy  of  flre 
insurance  will  not  be  avoided  if  the  property 
la  destroyed  by  the  Insured  while  Insane,  yet 
that  Insane  persons  are  responsible  to  the  ex- 
tent of  compensatory  damages  for  any  injury 
-done  by  them,  and  hence,  if  Blndell  damaged 
the  insurance  company  by  his  own  Insane  act, 
his  estate  should  be  required  to  compensate 
It  for  any  loss  sustained  thereby.  Oenerally 
qieaklng,  a  lunatic  or  insane  person  is  liable 
for  the  actual  damage  resulting  from  bis 
wrongful  acts.  Cooley  on  Torts,  p^  99;  Wil- 
liams V.  Hays,  143  M.  Y.  442,  38  N.  O.  449,  26 
li.  B.  A.  153,  42  Am.  St.  Rep.  748.  In  1 
Shearman  &  Redfield  on  Negligence,  i  121, 
it  Is  said  the  liability  of  lunatics  to  a  civil  ac- 
tion for  the  damages  caused  by  their  torts, 
rests  "not  upon  the  usual  principle  of  personal 
fault,  for  there  may.  be  none,  but  upon  the 
broad  ground  that,  when  one  of  two  innocent 
persons  must  bear  a  loss,  he  must  bear  It 
whose  act  caused  It."  This  question  was 
fully  considered  by  the  Wisconsin  court  In 
the  Earow  Case,  supra,  and  the  conclusion 
reached  that  although,  if  the  insured  while 
Insane  had  burned  the  house  of  another  per- 
-son,  be  would  be  liable  for  the  value  thereof, 
yet  the  fact  that  he  burned  his  own  house  did 
not  relieve  the  company  from  liability ;  and 
In  support  of  this  doctrine  a  number  of  cases 
are  cited  in  the  opinion.  The  reason  for  the 
'distinction,  which  is  not  entirely  satisfactory, 
is  rested  upon  the  ground  that,  as  the  com- 
pany cannot  escaiie  liability  upon  the  policy 
ot  insnrance  for  the  insane  act  of  the  Insured, 
tt  would  be  In  effect  enabling  it  to  do  so  if  It 
could  in  an  independent  action  require  his 
-estate  to  compensate  It  for  the  loss,  or  could 


set  it  up  as  defense  to  defeat  an  actioii 
brought  to  recover  the  amount  of  the  policy 
In  short,  the  doctrine  seems  to  be  that  the 
company  ought  not  to  be  allowed  by  this  Indi- 
rect means  to  defeat  a  recovery  on  the  policy 
when  It  could  not  have  succeeded  solely  upon 
the  ground  that  the  Insured  burned  it,  If,  in 
fact,  he  was  at  the  time  Insane.  To  permit 
the  company  to  recover  from  the  insured 
would  be  going  through  the  Idle  ceremony  or 
form  of  paying  him  the  amount  of  the  policy 
with  one  band,  and  at  the  same  time  taking 
it  away  from  him  with  the  other.  If  Insur- 
ance companies  do  not  desire  to  be  responsi- 
ble in  cases  of  this  character,  they  should  so 
stlpnlate  in  their  policies. 

For  the  error  in  sustaining  the  demurrer  to 
the  r^ly,  the  judgment  must  be  reversed,  with 
directions  for  a  new  trial  not  inconsistent 
with  this  opinion. 


WILDHABBEB  et  al.  v.  LUNKBNHEIMEB 
et  al. 

(Court  of  Appeala  of  Kentucky.     March  10, 
190&) 

1.  Taxation— Tax  Deeds— Action  to  Rscov- 
KB  Lano. 

In  ejectment  against  a  tenant  and  his  land- 
lords, where  the  tenant  denied  plaintiffs'  own- 
ership and  right  of  poaseaslon,  and  alleeed  that 
his  landlords  held  under  a  tax  deed,  ana  plead- 
ed limitation,  the  landlords  could  rely  upon  such 
defenses  without  setting  them  np  in  their  own 
answer,  since  the  tenant's  possession  inured  to 
their  benefit. 

2.  SaXK— PUEA. 

In  ejectment  sgainst  a  purchaser  at  a  tax 
sale,  his  denial  of  pUintlffi^  ownership  and  right 
of  posBession  was  sufficient  to  make  an  iasne 
upon  plaintiffs'  title  and  place  upon  them  the 
burden  of  proving  their  title;  it  being  nnnec- 
essary  for  the  jnirchaser  to  plead  the  evidence 
of  his  title. 

3.  Samx— Tax  Dbeds— E^ftkot  as  Evidkncs— 
Stattjtcs— Retboactivx  Opkbation. 

Ky.  St  1908,  S  4030,  providing  that  a  tax 
deed  shall  be  prima  fade  evidence  of  title  and 
of  the  regularity  of  the  sale  and  all  prior  pro- 
ceedings, applies  to  all  tax  deeds,  whether  made 
before  or  after  Its  enactment. 

[EM.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  |  1557.] 

4.  Samb. 

Under  Ky.  St  1903,  f  4030,  providing  tiiat 
a  tax  deed  shall  be  ^rima  fade  evidence  of  ti- 
tle and  of  the  regularity  of  the  sale  and  the  pri- 
or proceedings,  defendant  in  an  action  to  recov- 
er land  whidi  be  held  under  a  tax  deed  was  not 
required  to  show  that  proper  steps  were  taken 
to  constitute  a  valid  tax  gale;  his  deed  being 
prima  facie  evidence  of  title  in  him,  and  pladng 
upon  plaintiff  the  burden  of  overcoming  the  pri- 
ma fade  case  thus  made  out. 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  46,  Taxation,  fS  1566-1669.] 

5.  Statutes  —  CoNSTBUcnoN— Intention    of 

taCOISLATDBE. 

A  statute  will  not  be  construed  strictly,  so 
as  to  defeat  the  purpose  of  the  Legislature  in 
enacting  It 

[EM.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  44,  Statutes,  i  %2.] 

6.  Tbial— Direction  of  Vkboiot. 

In  ejectment  against  a  purchaser  at  a  tax 
sale,  where  there  was  no  evidence  warranting  a 
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verdict  for  plaintiff,  th«  t*x  deed  being  gufficient 
on  its  face,  and  there  being  no  evidence  to  over- 
ihiow  the  preaamption  of  official  regularity,  the 
court  should  have  instructed  the  jury  peremjK 
torily  to  find  for  defendant. 

SEM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  46,  Trial,  §§  381-389.] 

Appeal  from  Circuit  Court,  Henderson 
Couuty. 

"To  be  officially  reported." 

Action  by  Jacob  Lunkenbeiiner  and  others 
against  F.  Wildharber  and  others  to  recover 
certain  land.  Ftom  a  Judgment  for  plaintltrs 
and  an  order  denying  a  new  trial,  defendants 
appeal.     Reversed  and  remanded. 

Thomas  E.  Ward,  Dorsey  &  Stanley,  and 
Montgomery  Merrltt,  for  appellants.  Clay 
&  Clay,  for  appellees.  Guy  H.  Briggs,  Warn- 
ing Order  Atty. 

HOBSON,  J.  FrederidE  Lunkenhelmer  and 
August  Brauns  owned  a  tract  of  land  In  Hen- 
derson-county. It  wag  assessed  for  taxation 
in  the  years  1876, 1877,  1878,  1879,  1880,  and, 
they  failing  to  i>ay  the  taxes,  the  sheriff  on 
March  28,  1881,  sold  the  land  for  the  taxes. 
Thomas  E.  Ward  became  the  purchaser ;  and, 
the  land  not  having  been  redeemed,  on  May 
14,  1883,  the  sheriff  executed  to  Ward  a  deed 
for  It.  Ward,  by  Judicial  proceedings,  there- 
upon obtained  possession  of  the  land;  and 
subsequently  conveyed  it  to  Benry  Lockett 
and  John  P.  Handley,  who  rented  it  to  F. 
Wildharber.  While  Wildharber  was  in  pos- 
session as  their  tenant,  appellees,  who  are 
the  children  and  heirs  at  law  of  Frederick 
I.imtieobeimer  and  August  Brauns,  brought 
this  suit  on  August  26,  1904,  to  recover  the 
land,  alleging  in  their  petition  that  they  were 
the  legal  owners  of  the  land  In  fee  simple 
and  entitled  to  the  possession  of  it.  Wild- 
harber filed  an  answer,  in  which  he  denied 
that  the  plaintiffs  were  the  owners  of  the 
land  or  entitled  to  the  possession  of  it ;  but  he 
did  not  deny  that  they  were  the  children  and 
heirs  at  law  of  Frederick  Lunkenhelmer  and 
August  Brauns,  the  former  of  whom  died  in 
the  year  1885,  the  latter  subsequent  to  the 
year  1900.  They  were  both  nonresidents  of 
the  state.  In  a  second  paragraph  he  set  up 
the  sheriff's  deed  to  Thomas  E.  Ward,  and 
pleaded  limitation.  In  this  paragraph  he  al- 
leged that  the  land  was  duly,  regularly,  and 
legally  assessed  for  the  taxes,  and,  that  the 
taxes  not  having  been  paid,  the  land  was  sold 
by  the  sheriff  after  being  duly  advertised; 
that  It  was  bought  by  Thomas  B.  Ward,  and, 
not  being  redeemed,  the  sheriff  made  him  a 
deed.  The  deed  was  filed  with  the  answer. 
The  plaintiffs  by  their  reply  denied  that  the 
land  was  duly,  regularly,  and  legally  assess- 
ed for  the  taxes,  or  that,  the  taxes  not  hav- 
ing been  paid,  the  land  was  sold  for  the  taxes 
after  being  duly  advertised  by  the  sheriff,  or 
that  Ward  immediately  took  possession  of 
the  land  or  bad  been  in  possession  of  it  ex- 
cept for  a  short  time  before  the  filing  of  the 
suit  Henry  Ix>ckett  and  John  T.  Handley 
41ed  their  petition  In  the  action,  in  which 


they  alleged  that  they  were  the  owners  of  the 
land,  and  that  the  plaintiffs  liad  no  title  to  it 
or  interest  in  It  They  alleged  that  tbey  had 
bought  it  from  Ward,  who  liad  conveyed  it  to 
them,  that  they  liad  made  valuable  improve- 
ments upon  It,  and  that  tliey  and  Ward  had 
paid  the  taxes  amounting  to  9820.  The  plain- 
tiffs filed  a  reply  controverting  the  petltloo 
of  Lockett  and  Handley,  which  was  taken 
as  their  answer.  In  this  condition  of  the 
pleadings  the  case  was  called  for  trlaL  The 
court  ruled  the  burden  of  proof  in  the  action 
to  be  upon  the  defendants,  to  which  they  ex- 
cepted. The  proof  was  beard,  and  under  the 
instructions  of  the  court  the  Jury  found  for 
the  plaintiffs.  Handley  and  Lockett  filed 
grounds  for  a  new  trial.  Their  motion  was 
overruled  and  a  bill  of  exceptions  filed.  Wild- 
harber did  not  Join  In  the  motion  for  a  new 
trial,  but  this  appeal  Is  prosecuted  in  the 
name  of  all  three  of  the  defendants.  The 
reason  that  Wildharber  did  not  file  grounds 
for  a  new  trial  appears  from  the  record  to  be 
that  he  was  only  a  tenant,  and,  his  interest 
In  the  land  having  expired,  he  had  left  the 
premises  before  the  trial.  It  was  unneces- 
sary that  Lockett  and  Handley  should  re- 
peat in  their  answer  the  matters  contained 
in  the  answer  of  their  tenant,  WUdharher. 
They  could  rely  upon  every  defense  made  in 
his  answer  without  repeating  these  allega- 
tions in  their  answer.  He  being  their  tenant, 
his  possession  inured  to  their  benefit  New- 
man on  Pleading,  i  439 ;  Hearn  v.  Lander,  11 
Bush,  674. 

It  is  earnestly  Insisted  that  the  answer 
does  not  show  that  proper  steps  were  taken 
to  constitute  a  valid  tax  sale,  and  that  there- 
fore, the  answer  was  in  this  respect  bad  un- 
der the  ruling  laid  down  in  Maguiar  v.  Hen- 
ry, 84  Ky.  1,  4  Am.  St  Rep.  182.  That  case 
was  decided  under  the  act  of  1880  (Laws  187^ 
80,  p.  200.  c.  1565,  $  19).  and  was  a  suit  by 
the  purchaser  at  the  tax  sale  against  the 
owner  of  the  land  to  obtain  possession.  This 
Is  a  suit  by  the  heirs  at  law  of  the  owner  of 
the  land  against  the  purchaser  at  the  tax  sale 
to  oust  him  from  possession  21  years  after 
he  received  his  deed  and  took  possession  of 
the  property.  The  plaintiffs  brought  In  ef- 
fect an  action  of  ejectment,  alleging  that 
they  were  the  owners  of  the  land  and  entitled 
to  the  possession.  The  denial  of  these  alle- 
gations was  sniflclent  to  make  an  Issue  upon 
the  plaintiffs'  title  and  to  put  upon  them  the 
burden  of  showing  their  title  to  the  land. 
It  was  unnecessary  for  the  defendant  to 
plead  the  evidence  of  his  title.  He  could 
give  his  title  in  evidence  on  the  trial  without 
pleading  the  evidence  of  his  title  in  his  an- 
swer. Section  4030,  Ky.  St.  1003,  is  as  fol- 
lows: "In  all  suits  and  controversies  involv- 
ing the  titles  of  lands  claimed  or  held  under 
the  deed  executed  l>y  the  sheriff  in  pursu- 
ance of  the  sale  for  taxes,  the  deed  shall  be 
prima  fade  evidence  of  the  regularity  of  the 
sale  and  of  all  prior  proceedings  and  title 
in  the  person  to  whom  the  deed  has  been  ex- 
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ecnted."  This  statute  applies  to  all  tax  deeds 
whether  made  before  or  after  Its  enactment 
Alexander  v.  And,  88  8.  W.  IIOS,  28  Ky.  Law 
Rep.  69;  Hughes  t.  Owens,  92  S.  W.  595, 
29  Ky.  Law  Rep.  140.  The  present  statute 
Is  materially  dUferent  from  that  before  the 
conrt  in  the  case  of  Magalar  v.  Henry.  It 
was  manifestly  intended  to  do  away  with 
the  oii  rule,  and  to  obviate  the  necessity  of 
the  grantees  setting  out  the  steps  required 
to  be  taken  by  the  officers  in  the  proceeding. 
The  statute  expressly  dispenses  with  the 
proof  of  these  steps,  and  it  can  serve  no  good 
purpose  to  cumber  the  record  with  a  mass  of 
allegations  that  need  not  be  proved  on  the 
trial  although  traversed.  Like  other  stat- 
utes, it  must  be  liberally  construed  with  a 
view  to  promote  its  purposes.  Its  evident 
purpose  was  to  relieve  the  purchasers  from 
the  burden  placed  on  them  by  the  old  rule. 
The  statute  should  not  be  construed  strictly 
so  as  to  defeat  the  purpose  of  the  Legisla- 
ture in  enacting  it  It  not  only  provides  that 
the  deed  shall  be  prima  facie  evidence  of  the 
regularity  of  the  sale  and  of  all  prior  pro- 
ceedings, but  It  also  provides  that  It  shall  be 
prima  facie  evidence  of  title  In  the  person  to 
whom  It  has  been  executed.  We  must  give 
some  force  to  this  provision  of  the  statute, 
the  manifest  aim  of  which  was  to  make  the 
sheriff's  deed  prima  fade  evidence  of  title 
In  the  purchaser.  Ab  the  title  is  the  only 
thing  In  issue  in  this  action,  and  as  the  sher- 
IfTs  deed  is  prima  facie  evidence  of  the  pur- 
chaser's title,  when  his  deed  was  read  In 
evidence,  he  had  made  out  a  prima  facie  case, 
and  the  burden  rested  upon  the  plaintiffs  to 
overcome  the  prima  facie  case  which  he  had 
thus  made  out  Cinder  this  statute,  a  sheriff's 
deed  only  differs  from  a  deed  executed  by  the 
party  himself  In  this :  That  the  sheriff's  deed 
Is  prima  facie  evidence,  while  the  deed  exe- 
cuted by  the  party  himself  is  conclusive  evi- 
dence until  it  is  set  aside ;  but  subject  to  this 
distinction  one  deed  when  read  In  evidence 
Is  as  effective  to  make  out  the  defendants' 
case  as  the  other. 

The  instructions  given  by  the  court  to  the 
Jury  are  not  made  part  of  the  record,  but  un- 
der the  evidence  contained  in  the  record  the 
court  should  have  instructed  the  Jury  per- 
emptorily to  find  for  the  defendants;  there 
being  no  evidence  in  the  record  warranting 
a  verdict  for  the  plaintiffs,  the  deed  being 
sufficient  on  its  face,  and  there  being  no  evi- 
dence to  overthrow  the  presumption  of  offl- 
olal  regularity. 

Judgment  reversed,  and  cause  remauded 
for  a  new  trial. 

SOUTH  COVINGTON  &  C.  ST.  RY.  CO.  ▼. 
EICHLER. 

tCoort  of  Appeals  of  Kentucky.    March  17, 
1908.) 

1.  Stbkr    Railboads  —  Injubt   to   Pebson 
Neab  Tback. 

While  plaintiff  was  at  his  horse's  head  at- 
tempting to  back  the  wagon  to  the  curbing  for 
tlw  purpoae  of  unloading  goods  on  the  pave- 


ment one  of  defendant's  cars,  propelled  at  a 
high  rate  of  speed,  without  sounoing  a  gong  or 
giving  warning,  struck  him.  It  was  sumciently 
light  for  the  motorman  to  see  plaintiff  and  the 
wagon,  and  to  realize  his  dangeroiu  position. 
Betd,  that  the  defendant  was  liable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Street  Railroads,  {|  196-203.1 

2.  Sahb— Right  of  Wat  Ovbb  Tbackb. 

Where  plaintiff,  while  at  his  horse's  head 
attempting  to  back  the  wagon  to  the  curbing  to 
unloaa  goods,  was  struck  bv  a  passing  street  car, 
plaintiff  was  lawfully  on  the  street  and  had  the 
right  to  use  any  part  of  it,  subject  to  defendant's 
superior  right  of  way.  Defendant  was  entitled 
to  the  use  of  its  tracks ;  bnt  it  was  the  duty  of 
those  in  charge  of  the  car  to  keep  a  lookout  for 
persons  on  or  near  the  track,  and  exercise  ordi- 
nary care  to  avoid  injuring  them. 
8.  Sam— Irbtbuctions. 

In  an  action  against  a  street  railway,  the 
court  Instructed  that  if  while  plaintiff  was  on 
the  street  the  motorman  and  employes  In  charge 
of  the  car  knew,  or  by  ordinary  care  could  have 
known,  of  his  presence  in  time  to  atop  said  car 
and  avoid  injaring  him,  and  while  plaintiff  was 
in  the  exercise  of  ordinary  care  said  car  was 
run  against  him  to  his  injury,  to  find  for  plain- 
tiff. Held,  that  the  instruction  was  not  subject 
to  the  objection  that  it  did  not  base  defendant's 
liability  on  the  discovery  of  plaintiff's  peril  or 
neglijgent  failure  to  discover  nis  peril,  but  told 
the  jury  that  if  plaintiff  was  on  the  track  or 
sufficiently  near  to  be  struck,  and  his  presence 
was  known  or  could  have  been,  etc.,  defendant 
was  liable. 

Appeal  from  Circuit  Court,  Cami>bell 
County. 

"Not  to  be  officially  reported." 

Action  by  L.  Albin  Eichler  against  the 
South  Covington  ft-CIncInnatl  Street  Railway 
Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

L.  J.  Crawford,  for  appellant  Arthur  C. 
Hall,  for  appellee. 

BARKE2R,  J.  The  appellee  in  his  petition 
alleges  that  on  the  Ist  day  of  December,  1906, 
about  6  o'clock  p.  m.,  while  delivering  plumb- 
er's supplies  at  No.  528  Sixth  street  in  the 
city  of  Dayton  he  was  backing  hU  horse  and 
wagon  across  the  street  so  as  to  unload  sup- 
plies at  the  place  of  delivery,  and  one  of  the 
appellant's  electric  cars,  through  the  gross 
negligence  and  carelessness  of  the  servants 
and  employes  in  charge  thereof,  was  run  or 
driven  with  great  force  and  violence  against 
him,  thereby  Inflicting  severe  personal  In- 
juries upon  him;  that  the  car  at  the  time 
was  traveling  at  an  excessive  and  dangerous 
rate  of  speed,  and  the  motorman  in  charge 
knew  of  the  presence  of  plaintiff  upon  the 
track,  or  by  the  exercise  of  ordinary  care 
could  have  known  of  it  in  time  to  prevent 
the  accident  and  the  consequent  injuries  to 
plaintiff.  The  answer  traversed  the  allega- 
tions of  negligence,  and  pleaded  contributory 
negligence  on  the  part  of  the  plaintiff,  which. 
In  turn,  was  traversed  by  reply.  The  trial 
resulted  In  a  verdict  In  fav<»r  of  appellee  for 
$300,  and  to  reverse  the  Judgment  entered 
thereon  this  appeal  U  prosecuted. 

The  testimony  in  behalf  of  plaintiff  fully 
sustained  the  allegations  of  the  petition,  and. 
IX  true,  be  was  entitled  to  recover  for  the 
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injuries  received.  He  was  at  his  horse's 
head  attempting  to  bade  the  wagron  into  the 
curbing  for  the  purpose  ot  unloading  goods 
on  the  pavement.  While  he  was  in  this  posi- 
tion, and  sufficiently  close  to  appellant's  tra<& 
to  be  struck  by  a  car  when  passing,  one  of 
its  car  was  propelled  along  at  a  high  rate 
of  speed  without  the  sounding  of  a  gong,  or 
giving  any  other  notice  of  its  approach,  and 
struck  him  upon  the  head,  breaking  his  nose, 
and  Inflicting  other  injuries  upon  his  person. 
The  evidence  showed  that  it  was  sufllclently 
light  for  the  motorman  to  see  the  appellee 
and  his  wagon  and  their  dangerous  position 
with  reference  to  the  passing  car,  and  we 
think  there  cannot  be  two  opinions  as  to  ap- 
pellant's liability  for  the  injury  which  appel- 
lee received,  if  the  evidence  In  question  be 
tme.  Appellant,  on  its  part,  offered  no  evi- 
dence whatever. 

The  court  instructed  the  jury  as  follows: 
"(1)  The  court  Instructs  the  jury  that  the 
plaintiff  on  the  occasion  in  question  was  law- 
fully upon  the  street  and  had  the  right  to  use 
any  part  of  it ;  that  the  defendant  was  enti- 
tled to  the  use  of  its  track  for  the  free  pas- 
sage of  its  cars,  but  it  was  the  duty  of  those 
in  charge  of  the  car  In  question  to  keep  a  look- 
out for  persons  and  vehicles  upon  or  near  the 
trade,  and  to  exercise  ordinary  care  to  dis- 
cover them  and  use  such  means  as  were  at 
band  to  avoid  injuring  them  after  their  pres- 
ence would  be  discovered;  that  it  was  the 
duty  of  the  plaintiff  to  exercise  ordinary  care 
for  his  own  safety.  (2)  If  the  jury  believe 
from  all  the  evidence,  at  the  time  and  place 
mentioned  therein,  while  plaintiff  was  upon 
the  street  mentioned,  the  motorman  and  em- 
ployes of  defendant  in  charge  of  the  car  in 
question  knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  of  his  presence  upon 
the  track,  or  so  near  thereto  that  said  car 
would  strike,  if  he  was  upon  said  track  or 
near  thereto  as  aforesaid.  In  time  to  stop 
said  car  and  avoid  injuring  him,  if  he  was 
injured,  and  while  plaintiff  was  in  the  ex- 
ercise of  ordinary  care,  if  he  did  use  such 
care,  that  said  car  was  caused  by  said  em- 
ployes of  defendant  to  be  run  against  and  to 
strike  him,  and  plaintiff  thereby  received  the 
injuries  complained  of,  you  will  find  for 
plaintiff,  and  fix  the  damages,  if  any,  in  ac- 
cordance with  instruction  3,  otherwise  yoa 
will  find  for  the  defendant  (8)  If  the  Jury 
find  for  plaintiff  under  instruction  2,  they 
will  award  him  such  a  sum  in  damages  as 
will  reasonably  and  fairly  compensate  him 
for  his  mental  and  physical  suffering,  If  any 
of  either,  the  reasonable  expense,  if  any,  in 
the  matter  of  medicines  and  physician's  bills 
incurred  by  him,  and  for  the  permanent  im- 
pairment, If  any,  of  his  ability  to  earn  money 
that  may  have  dlrecUy  resulted  to  plaintiff 
from  his  injuries,  if  they  were  caused  by  the 
negligence  of  defendant's  servants,  but  the 
damages  altogether  should  not  exceed  $2,550. 
(4)  Ordinary  care  as  used  In  these  instruc- 
tions Is  such  care  as  an  ordinarily  prudent 


person  would  exerdae  under  the  same  or 
similar  circumstances;  and  negligence  la  the 
failure  to  exercise  ordinary  care.  (6)  Nine 
jurors  may  return  a  verdict ;  but  if  lees  than 
12  unite  thereon,  each  so  uniting  must  sign 
the  same,  otherwise  you  will  sign  by  the 
foreman  alone.  (A)  If  the  jury  believe  from 
all  the  evidence  that  upon  the  occasion  In 
question  the  plaintiff,  L.  Albln  Eichler,  failed 
to  exercise  the  degree  of  care  for  his  own 
safety  which  ordinarily  prudent  persona  or- 
dinarily exercise  under  the  same  or  similar 
circumstances,  and  that  the  failure  on  bis 
part  to  exercise  such  care  contrUmted  to  all 
his  Injuries,  and  that  but  for  such  lack  of 
care  on  his  part  he  would  not  have  been  In- 
jured, they  will  find  for  the  defendant"  Up- 
on this  appeal  appellant  insists,  first  that  the 
court  erred  in  overruling  Its  motion  for  a 
peremptory  instruction  at  the  close  of  the 
evidence;  but  what  we  have  said  already 
fully  disposes  of  this  contention,  and  makes 
It  plain  that  In  our  opinion  the  trial  oonit 
correctly  overruled  the  motion. 

The  first  Instruction  Ifl  criticised  because 
the  jury  were  told  that  appellee  "Vas  law- 
fully upon  the  street  and  had  the  right  to  use 
-any  part  of  It"  Certainly  the  appellee  was 
lawfully  upon  the  street  and  had  the  right  to 
use  any  part  of  it;  and  we  cannot  see  how 
the  court  erred  In  annooncing  so  manifest  a 
proposition.  The  street  is  a  public  highway, 
and  appellee  had  the  same  right  upon  it  as 
appellant,  except  that  the  latter  had  a  superi- 
or right  of  way  upon  that  part  occupied  by 
its  line  of  rails.  But  this  Is  a  difference  of 
degree,  rather  than  of  kind.  Appellee  also 
had  a  right  to  use  even  the  part  of  the  high- 
way occupied  by  appellant's  line,  but  was 
required  to  give  way  to  the  superior  right 
of  appellant  in  the  operation  of  Its  cars. 
Greene  v.  Louisville  Railway  Co.,  119  Ky. 
862,  84  S.  W.  1154;  Palmer  Transfer  Oo.  v. 
Paducah  Railway  ft  Light  Co.,  89  S.  W.  515, 
28  Ky.  Law  Rep.  473.  The  appellant  did  not 
have  the  right  to  operate  Its  cars  along  Its 
line,  even  between  the  blocks,  without  ref- 
erence to  the  rights  of  others  in  the  highway. 
The  law  required  it  to  use  ordinary  diligence 
In  the  operation  of  its  cars  to  avoid  injuring 
others  who  might  also  be  using  the  highway ; 
and  this  Involved  the  keeping  of  a  lookout 
for  those  who  might  be  on  Its  Hue  In  advance 
of  Its  cars.  This  was  appellee's  position  at 
the  time  of  the  accident  The  testimony 
shows  that  the  proximity  of  the  horse  and 
wagon  to  the  street  car  line  was  plain ;  and, 
bad  the  motorman  in  charge  used  ordinary 
diligence,  the  accident  would  not  have  oc- 
curred. We  think  Instruction  No.  1  in  so 
far  as  It  Is  criticised  properly  presents  the 
law  of  the  case  so  far  as  it  goes. 

After  quoting  Instruction  No.  2  in  its  brief 
appellant  says :  "The  court  will  observe  that 
this  language  does  not  base  the  liability  of 
appellant  upon  the  discovery  of  appdiee's 
peril,  or  the  negligent  failure  to  discover  ap- 
pellee's peril,  and  n^llgent  fallare  to  protect 
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Um.  Nothing  Is  said  about  peril  or  perllons 
position ;  but  the  Jury  Is  told  that  if  be  was 
at  all  upon  the  tracit  or  aufiBcleutly  near  to 
It  to  be  stmclc,  and  his  presence  was  Imown, 
or  could  have  been,  eta,  appellant  Is  liable." 
We  hardly  understand  this  criticism.  Ap- 
pellant's car  was  being  propelled  along  Its 
line  of  rails.  To  see  appellee  on  the  line,  or 
sufficiently  near  to  be  struck  by  the  passenger 
car,  under  the  facts  ot  this  case  was  to  dis- 
cover his  peril,  because  his  peril  was  the  dan- 
ger of  being  struck  by  appellant's  car  as  it 
passed  along  Its  line.  The  discovery  of  ap- 
pellee's presence  iq>on  the  track  was  the  dis- 
covery of  hlB  peril,  unless  the  car  was  stop- 
ped. 

Taken  as  a  whole,  the  Instructions  given 
by  the  court  fully  and  fairly  presented  the 
law  of  the  case  to  the  jury.  Judgment  af- 
firmed. 


FINLBT   T.   LOUISVILLE   RY.   CO. 

(Court  of  Appeals  of  Kentucky.    March  18, 

1908.) 

"Not  to  be  officially  reported." 
On  petition  tat  rehearing.    Petition  over- 
ruled. 
Vm  former  opinion,  see  103  S.  W.  843. 

SETTLE,  J.  Complaint  Is  made  in  appel- 
lee's petition  (or  rehearing  that  the  opinion 
of  the  court  In  eliminating  certain  parts  of 
the  Instructions  as  therein  indicated  should 
not  have  approved  what  was  left  of  the  In- 
structions without  some  addition  to  or  modi- 
fication of  them.  In  other  words,  it  is  in- 
sisted tor  appellee  that,  omitting  from  the 
instmctions  what  the  opinion  directs  should 
be  stricken  therefrom,  those  remaining  will 
be  misleading.  In  that  they  will  submit  to  the 
Jury  the  slqgle  question  of  the  distance  from 
the  railway  track  of  the  electric  wire  pole 
by  which  appellant  claims  to  have  been 
struck.  We  think  counsel  err  in  saying  that 
the  instructions  remaining  will  confine  the 
Jury  to  a  consideration  of  the  single  issue 
mentioned;  but,  if  given  the  Jury  in  the 
form  the  opinion  leaves  them,  they  will  ap- 
pear Incomplete  and  may  prove  misleading. 
So,  In  order  to  make  clear  their  meaning, 
we  hereby  direct  the  trial  court  to  give  what 
Is  left  of  instmctions  1  and  2,  after  striking 
out  the  parts  condemned  by  the  opinion,  In 
such  form  as  make  them  read  as  follows: 

No.  1:  "It  Is  the  duty  of  an  employer  to 
furnish  his  employes  a  reasonably  safe  place 
and  appliances  with  which  to  do  the  work 
he  requires  of  them ;  and  if  you  shall  believe 
from  the  evidence  that  the  defendant's  rail- 
way track  at  the  point  where  the  plaintiff 
was  injured  was  not  a  reasonably  safe  place 
for  him  to  discharge  his  duties  as  conductor 
vt  defendant's  car  while  on  the  running  board 
thereof,  because  of  one  of  the  poles  support- 
ing the  electric  wire  by  which  defendant's 
cars  are  ojierated  being  too  close  to  the  track, 
and  that  by  reason  of  the  pole  being  too 


close  to  the  track  the  plaintiff  came  In  con- 
tact with  It  while  on  the  running  board  of 
the  car  and  In  the  discharge  of  his  duties, 
and  thereby  received  the  Injuries  of  which  be 
complains,  yon  should  find  for  the  plaintiff, 
unless  you  believe  from  the  evidence  that  at 
the  time  <rf  receiving  his  Injuries  plaintiff 
failed  to  use  that  care  for  his  own  safety 
which  may  be  reasonably  expected  of  a  per- 
son of  ordinary  prudence  under  like  circum- 
stances, and  but  for  this  would  not  have  been 
injured." 

No.  2:  "Unless  you  believe  from  the  evi- 
dence that  the  pole  was  so  close  to  the  track 
as  to  make  It  not  reasonably  safe  for  the 
plaintiff  to  discharge  his  duties  as  conductor 
of  the  running  board  of  the  car,  and  that  by 
reason  thereof  he  came  In  contact  with  the 
pole  and  was  thereby  injured,  you  should  find 
for  the  defendant;  or,  If  you  should  believe 
from  the  evidence  that  In  receiving  bis  in- 
juries the  plaintiff  was  himself  guilty  of  neg- 
ligence which  so  contributed  to  his  Injuries 
that,  but  for  such  negligence.  If  any,  on  his 
part,  be  would  not  have  been  Injured,  you 
should  find  for  the  defendant;  or.  If  you 
should  believe  from  the  evidence  that  the 
plaintiff  did  not  come  in  contact  with  the 
pole,  and  that  the  Injuries  of  which  he  com- 
plains were  not  caused  by  reason  of  his  com- 
ing in  contact  with  said  pole,  you  should  find 
for  defendant." 

The  other  Instructions,  from  8  to  6,  Inclu- 
sive, may  again  be  given  without  alteration. 

The  opinion  Is  extended  as  herein  indicat- 
ed, but  the  petition  for  rehearing  Is  over- 
ruled. 


HUBBARD  T.  LOUISVILLE,   H.  ft  ST.  L. 
RY.  CO.  et  al. 

(Court  of  Appeals  of  Kentucky.    March  19, 
1908.) 

1.  Evidence— OpiRiOR—MATrEB  Dibxctlt  in 
Issue. 

In  an  action  for  an  assanlt,  the  question 
asked  defendant  whether  he  used  any  more 
force  than  was  necessary  and  his  answer  that 
he  did  not  were  objectionable  as  on  a  question 
which  it  was  the  duty  of  the  Jury  to  answer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {|  2186-2196.] 

2.  APPEAIi— Habiiless  Ebbob. 

The  question  could  not  have  misled  the 
jury,  defendant  and  the  other  witnesses  having 
described  fully  the  character  and  extent  of 
the  struggle  between  the  parties. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  f{  4161-4170.] 

a  Trial— iNSTBTJCTIONS—COHSTBtTCTION  AS  A 

Wholb. 

In  an  action  against  a  railroad  company 
for  an  assault  by  its  baggage  master,  that  in- 
struction No.  1,  defining  assault,  did  not  tell 
the  Jury  that,  if  the  baggage  master  unlawfully 
assaulted  plamtiff,  they  should  find  against  the 
railroad  company,  was  not  erroneous  in  view 
of  instruction  No.  4  that.  If  the  baggage  master 
was  acting  within  the  scope  or  apparent  scope 
of  his  authority  and  made  an  assault  on  plain- 
tiff, they  should  find  for  plaintiff. 

[Ed.  Note.— For  cases  in  point,  so*  Cent  Dig. 

M.   ■" 


vol  46,  Trial,  {{  703-71&] 
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4.  Railboads— Absatttt  by  Baooaok  Mas- 
ter—Action— Instbtjctions— Undue  Prom- 
inence TO  Pabtioulab  Facts. 

In  an  action  against  a  railroad  company 
for  an  assault  by  its  DagKage  master  in  attempt- 
ing to  remove  plaintiff  from  the  premises,  two 
instractions  with  a  danse  appended  stating 
that,  if  the  jurv  believed  that  the  bagirage  mas- 
ter used  more  force  than  was  reasonably  neces- 
sary to  remove  plaintiff,  they  should  find  for 
defendant,  correctly  stated  the  law,  and  were 
not  objectionable  as  giving  undue  prominence  to 
testimony,  which  the  baggage  master  was  erro- 
neously permitted  to  give,  that  he  UKd  no  more 
force  than  was  necessary. 
6.  Triai/— Inbtbuctions  Albeadt  Given. 

The  instructions  of  the  court  covering  the 
whole  law  of  the  case  as  authorized  by  the 
pleadings  and  warranted  by  the  evidence,  it 
did  not  err  in  declining  requested  instructions. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  g§  651-659.] 

Appeal  from  Circuit  Court,  DavIeBS  County. 

"Not  to  be  officially  reported." 

Action  by  X  W.  Hubbard  against  the  Lou- 
iBTlIle,  Henderson  &  St.  Louis  Railway  Com- 
pany and  another  for  injuries  from  an  as- 
sault. From  a  judgment  for  defendants, 
plaintiff  appeals.     Affirmed. 

John  W.  Rawllngs,  Sweeney,  Kills  &  Swee- 
ney, and  John  Voris,  for  appellant.  George 
W.  Jolly  and  Helm  ft  Helm,  for  appellees.' 

LASSINO,  J.  Appellant's  home  Is  In  Dan- 
ville, Ky.  He  is  a  cripple,  having  been  so 
since  infancy.  At  the  time  of  the  Injuries 
complained  of  he  was  at  the  Union  Station 
in  Owensboro.  He  made  his  living  by  sell- 
ing a  poem  entitled  "A  Railroad  Boy's  Ap- 
peal," In  which  he  was  represented  as  hav- 
ing been  crippled  in  a  railroad  accident. 
Shortly  before  the  time  he  received  the  in- 
juries complained  of  be  was  sitting  on  the 
truck  which  is  used  by  the  employes  of  the 
railroad  company  in  the  handling  of  baggage 
around  the  depot.  The  baggage  master  re- 
quested him  to  get  off  of  the  truclc  and  go 
away.  He  declined  to  do  so,  or  did  not  do 
so  as  quickly  as  the  baggage  master  thought 
he  should,  and  the  baggage  master  took  hold 
of  him,  presumably  for  the  purpose  of  put- 
ting him  off.  A  struggle  ensued  In  which 
he  complained  that  he  was  injured,  and  to 
recover  for  which  he  Instituted  his  suit 
against  the  baggage  master  and  the  railroad 
company.  They  filed  separate  answers.  The 
baggage  master  alleged  that  It  was  necessa- 
ry for  him  to  use  the  truck  In  order  to  pn^ 
»Iy  discharge  his  duties  as  such,  and  receive 
and  deliver  the  baggage  from  -the  Incoming 
and  outgoing  trains;  that  he  bad  thereto- 
fore notified  appellant  that  he  must  stay  off 
of  the  truck  and  out  of  his  way,  and  on  the 
day  In  question,  finding  him  again  sitting 
on  fbe  truck,  he  said  to  him,  "I  thought  I 
told  yon  to  stay  away  from  here,  and  off  of 
this  truck,"  or  words  to  that  effect;  that  ap- 
pellant declined  to  move,  and  he  took  hold 
of  him  for  the  purpose  of  taking  him  off  of 
the  truck;  that  he  used  no  more  force  than 
was  necessary  in  so  doing;  that  he  offered 
appellant  no  violence,  and  did  him  no  Inju- 


ry. The  company,  in  Its  answer,  In  addl* 
tion  to  traversing  the  material  allegations 
of  the  petition,  alleged  that  If  the  baggage 
master  did  commit  the  assault  as  alleg^ed  he 
did  not  do  so  as  an  agent  or  employ^  of  the 
company,  and  the  company  was  not  in  any 
wise  liable  for  any  Injury  that  may  have  re- 
sulted from  the  alleged  assault  On  the  is- 
sues thus  joined  the  case  went  to  trial,  and 
the  jury  returned  a  verdict  In  favor  of  both 
defendants.  To  reverse  this  judgment  the 
plaintiff  prosecutes  this  appeal.  The  usual 
grounds  are  set  out  in  the  motion  for  a  new 
trial.  In  their  brief  counsel  for  appellant 
lay  stress  upon  two  grounds  for  reversal — 
the  admission  of  Incompetent  testimony,  and 
the  failure  of  the  court  to  properly  instruct 
the  jury. 

Appellant  insists  that  the  court  erred  to 
his  prejudice  In  permitting  the  following 
question  to  be  asked  of  the  defendant  Mo- 
Cracken,  the  baggage  master:  "Q.  Did  yoa 
use  any  more  force  than  was  necessary  (re- 
ferring to  the  effort  of  tbe  baggage  master 
to  move  appellant  from  the  truck)?  A.  I 
did  not"  It  Is  Insisted  that  this  question  and 
answer  was  one  of  the  very  facts  which  It 
was  the  duty  of  the  jury  to  determine.  That 
Is  true.  The  question  was  not  put  In  its 
proper  form,  still  the  jury  certainly  was  not 
misled  by  It,  for  both  appellant  and  appellee, 
the  baggage  master,  and  the  other  witnesses, 
described  fully  the  character  and  extent  of 
the  struggle  between  appellant  and  the  bag- 
gage master,  and  appellant  was  not  prejudic- 
ed because  this  question  was  asked  and  an- 
swered In  the  way  that  It  was. 

The  instructions  given  to  the  jury  by  the 
court  were  authorized  by  the  pleadings,  and 
fairly  presented  the  law  of  the  case  for  both 
appellant  and  appellees,  and,  when  read  as  a 
whole,  are  not  subject  to  the  criticisms  and 
strictures  placed  upon  them  by  Biq>e]lanfa 
counsel.  Counsel  criticises  instruction  No. 
1  because  the  court  defines  "assault"  and 
does  not  tell  the  jury  in  that  instruction 
that,  If  the  baggage  master  unlawfully  made 
an  assault  ni>on  appellant  which  caused  him 
physical  and  mental  pain,  they  should  find 
against  the  railroad  company.  This  objection 
is  without  merit,  for  the  Instructions  most 
be  read  as  a  whole,  and  when  Instmctlon 
No.  1  Is  read  In  connection  with  Instruction 
No.  4  counsel's  objection  thereto  Is  shown 
to  be  groundless,  for  In  instruction  No.  4 
the  jury  Is  told  that  if  they  believe  from 
the  evidence  that  the  baggage  master  was 
acting  within  the  scope  or  apparent  scope  of 
his  authority  as  an  employ^  of  the  defend- 
ant company  at  the  time  that  he  made  the 
assault  and  attempted  to  compel  the  appel- 
lant to  leave  the  premises,  then  and  In  that 
event.  If  they  should  find  for  the  plaintiff, 
they  should  find  against  both  of  the  defend- 
ants. 

Appellant  also  complains  of  Instruction 
No.  3  because  In  that  Instruction  the  court 
told  the  Jury  that,  If  they  believed  from  the 
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evidence  that  the  baggage  master  used  no 
more  force  than  was  reasonably  necessary 
to  remove  the  plaintiff  from  the  premises  of 
the  defendant;  then  they  should  find  for 
both  of  the  defendants.  This  instruction 
would  certainly  have  been  objectionable 
without  the  addition  of  this  clause,  because 
if,  in  the  discharge  of  his  duty  as  baggage 
master.  It  became  necessary  for  him  to  use 
the  truck,  and  he  requested  or  directed  ap- 
pellant to  get  off  of  it,  and  he  refused  to  get 
off,  and  the  baggage  master  had  the  right 
to  put  him  off,  he  certainly  had  no  right  in 
doing  so  to  use  more  force  than  was  neces- 
sary in  moving  him  from  the  truck. 

Instruction  No.  4  Is  criticised  for  the  same 
reason.  Both  of  these  objections  are  based 
upon  the  idea  that  by  appending  this  clause 
to  each  of  these  instructions  the  court  was 
giving  undue  prominence  to  that  part  of  the 
testimony  of  the  baggage  master  in  which 
be  said  that  be  used  no  more  force  than  was 
necessary  to  remove  appellant  from  the 
truck.  This  answer  of  the  baggage  master 
was  a  conclusion  merely  on  his  part,  and, 
as  we  have  heretofore  said,  neither  the  ques- 
tion nor  the  answer  thereto  was  in  proper 
form,  still  the  Jury  was  not  misled  thereby. 
It  was  the  duty  of  the  court  In  Instructing 
the  jury  to  define  the  limit  to  which  the 
baggage  master  might  go  in  his  effort  to  gain 
possession  of  the  truck  which  belonged  to 
the  appellee  company.  The  cotirt's  failure  to 
do  so  would  clearly  have  been  a  reversible 
error.  This  being  true,  the  objections  offered 
by  appellant  to  instructions  Nos.  8  and  4  are 
not  well  taken.  As  the  court  gave  to  the 
Jury  In  these  instructions  the  whole  law  of 
the  case,  as  authorized  by  the  pleadings  and 
warranted  liy  the  facts  proven,  he  did  not 
err  In  declining  to  give  the  Instructions  offer- 
ed by  appellant. 

From  a  careful  examination  of  the  record 
in  this  case  we  are  of  opinion  that,  if  appel- 
lant was  Injured  at  all,  his  injuries  were 
very  slight,  and  were  the  result  more  of  his 
own  wrong  than  of  any  effort  or  desire  on 
ttie  part  of  the  baggage  master  to  do  him 
barm.  The  Jury  who  heard  the  case  evident- 
ly  took  the  same  view  of  it;  and,  perceiving 
no  error  in  the  record  to  the  substantial 
rights  of  appellant,  the  Judgment  of  the  lower 
court  Is  affirmed. 


EGGEN  et  al.  v.  OFFUTT  et  al. 

(Court  of  Appeals  of  Kentucky.     March  4, 
1908.) 

1  Intozicatiro  Liquors  —  Local  Option  — 

SUBKISSION  to  POPtTLAB  VOTE. 

Const  <  61,  provides  that  the  General  As- 
sembly shall  by  general  law  provide  a  means 
whereby  the  sense  of  the  people  of  "any  county, 
dty,  town,  district,  or  precinct"  may  oe  taken 
as  to  whether  spirituous  liquors  shall  be  sold 
therem.  Ky.  St  1903,  |  2563,  provides  that 
elections  under  said  provision  shall  not  be  held 
for  any  county,  town,  district,  or  precinct  often- 
er  than  once  every  three  years.  Held,  that  the 
municipal  divisions  referred  to  were  to  be  re- 


garded as  units,  and  that  a  county  election  fa- 
voring, the  sale  of  liquor  in  the  county  did  not 
bar  for  three  years  such  election  in  a  magisterial 
district  within  the  county. 
2.  Constitutional  Law— Judicial  Depabt- 

MBNT — ENCBOACHUENT    ON     EXECUTIVE. 

It  is  not  within  the  province  of  the  court 
to  pass  on  a  question  of  policy  involved  in  the 
enactment  or  enforcement  of  a  statute,  but  such 
question  must  be  left  to  legislative  discretion. 

[£<d.  Note. — For  cases  in  i)oint,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  §  131.] 

Appeal  from  Circuit  Court,  Nelson  County. 

"To  be  officially  reported." 

Proceedings  by  W.  T.  Eggen  and  others 
against  Frank  B.  Offutt  and  others  to  contest 
a  local  option  election.  From  a  Judgment  for 
defendants,  said  Eggen  and  others  appeal. 
Affirmed. 

P.  J.  Beard,  for  appellants.  Morgan  Yewell 
and  Jolin  A.  Fulton,  for  appellees. 

SETTLE,  J.  September  1,  1906,  an  elec- 
tion was  held  in  Nelson  county,  as  a  whole 
or  unit,  on  the  question  as  to  whether  or  not 
spirituous,  vinous,  or  malt  liquors  should  t>e 
sold,  bartered,  or  loaned  in  the  county.  The 
election  resulted  by  a  small  majority  in  favor 
of  the  sale  of  such  liquors.  On  August  31, 
1907,  an  election  was  held  in  magisterial  dis- 
trict No.  4  of  Nelson  county  on  the  question 
whether  or  not  spirituous,  vinous,  or  malt  liq- 
uors should  be  sold,  bartered,  or  loaned  in  that 
district,  resulting  in  a  large  majority  against 
the  sale  of  such  liquors.  It  is  contended  by 
appellants  that  the  county  election  was  a  bar 
to  the  holding  of  an  election  in  the  magisterial 
district  for  three  years  from  the  date  of  tiie 
county  electiou.  This  contention  was  rejected 
both  by  the  contest  board  and  circuit  court, 
the  election  in  the  district  adjudged  valid,  and 
the  contest  dismissed.  Appellants  complain  of 
the  Judgment  of  the  circuit  court,  and  ask  this 
court  for  Its  reversal. 

It  is  argued  by  counsel  for  appellants  that 
when  a  local  option  electiou  Is  held  In  the 
county  as  a  whole,  whether  resulting  for  or 
against  the  sale  of  liquors,  another  cannot 
legally  be  held  in  the  county  as  a  whole,  or 
in  any  district  thereof,  until  three  years  shall 
have  elapsed.  We  do  not  think  this  a  correct 
view  of  the  law.  Section  61  of  the  Constitu- 
tion provides:  "The  Gtener^l  Assembly  shall 
by  general  law  provide  a  means  whereby  the 
sense  of  the  people  of  any  county,  city,  town, 
district,  or  precinct  may  be  taken,  as  to  wheth- 
er or  not  spirituous,  vinous,  or  malt  liquors 
Aall  be  sold,  bartered  or  loaned  therein,  or 
the  sale  thereof  regulated."  The  statutes  con- 
taining the  local  option  law  of  the  state  were 
enacted  In  pursuance  of  the  constitutional  pro- 
vision supra.  It  will  be  observed  that  the 
Constitution  creates  five  divisions  of  the  ter- 
ritory to  be  affected,  for  the  purpose  of  sub- 
mitting this  question  to  a  vote.  These  divi- 
sions or  subdivisions  this  court  has  designated 
units,  in  respect  to  which  it  is  said  in  Trustees 
of  New  Castle  v.  Scott  101  S.  W.  944,  30  Ky. 
Law  Rep.  895:  "Does  tlie  Constitution  mean, 
when  it  provides  that  the  voters  of  any  county, 
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city,  town,  district,  or  precinct  stiaU  determine 
whether  or  not  intoxicating  liquors  shall  be 
sold  therein,  that  one  unit  shall  dominate  the 
others?  And,  U  so,  which  one?  It  Is  cer- 
tain that  a  county  cannot  be  a  dominant  unit 
ever.  If  a  town  or  dty,  or  any  precinct  therein, 
may  decide  the  same  question  for  itself,  and 
contrary  to  the  vote  of  the  county  as  a  whole. 
Nor  can  a  town  or  precinct  be  a  controlling 
unit,  if  the  vote  of  the  county  to  the  contrary 
can  overthrow  the  result  in  the  smaller  ter- 
ritory. Constitutions,  like  other  instruments, 
must  be  given  such  construction  as  will  give 
some  meaning,  if  possible,  and  a  consistent 
meaning,  to  every  word  employed.  We  must, 
therefore,  search  for  that  meaning  that  will 
not  annul  the  privilege  accorded  to  precincts 
In  this  matter,  nor  emasculate  the  rights  given 
to  the  counties,  cities,  and  towns.  •  •  • 
There  must  have  been  some  sense  in  which 
the  words  are  used  la  the  section  of  the  Con- 
stitution under  examination  that  will  admit  of 
all  of  them  standing  for  something.  There 
must  be  some  condition  under  which  it  is  pos- 
sible to  give  effect  to  every  unit  made  by  that 
section,  so  that  there  might  be  a  time  when 
any  one  of  them  could  dominate  all  others, 
should  their  views  be  in  conflict  •  *  • 
Our  construction  is.  In  view  of  these  condi- 
tions and  the  language  used,  that  the  Consti- 
tution meant  that  the  local  units  named 
should  control  within  their  own  territory  the 
question  of  prohibition,  and  that  each  should 
have  the  privilege  of  saying  conclusively  that 
prohibition  should  prevail,  but  not  conclusive- 
ly tliat  It  should  not  This  construction  har- 
monizes the  section  so  as  to  allow  all  of  it  to 
stand,  and  to  give  equal  force  and  power  to 
each  unit  named.  If  a  precinct  votes  that 
proiilbition  shall  prevail  within  its  territory, 
it  is  not  competent  for  any  other  unit  to 
gainsay  the  matter.  If,  however,  the  precinct 
votes  against  prohibition,  that  leaves  the  ques- 
tion, so  tar  as  it  is  concerned,  as  it  was  be- 
fore any  vote  was  ever  taken  on  it.  But  if 
the  town  or  city  which  includes  the  precinct 
in  question  subsetluently  votes  in  fliTor  of 
prohibition,  tlie  whole  town  or  city  thereby 
becomes  diy.  Or,  if  the  county  subsequently 
votes  dry,  the  same  result  as  to  the  county  is 
attained.  But  if  the  county  or  town  vote 
wet  and  the  precinct  has  previously  voted 
dry,  the  precinct  controls  for  itself.  Tlius 
each  unit  for  itself  has  the  option  of  putting 
the  prohibition  law  into  effect  within  its  ter- 
ritory, and  no  larger  or  smaller  unit  can  pre- 
vent it" 

The  local  option  law  of  this  state,  except 
the  last  amendment  known  as  the  "Cam- 
mack  Act,"  is  contained  In  chapter  81,  arts. 
1,  2,  Ky.  St  (Carroll's  Ed.)  1903.  Sections 
2554  to  2568,  Inclusive,  prescribe  the  manner 
of  putting  the  law  into  operatlou.  Section 
2560  declared  the  effect  of  the  vote  in  the 
territory  In  which  the  election  was  held.  The 
act  of  March  14,  1906  (Cammack  Law,  Acts 
1906,  p.  86,  c.  21),  is  an  amendment  to  sec- 
tion 2560  of  the  (rider  statute,  and  its  con- 


stitutionality, as  well  as  Its  effect  upon  the 
section  it  was  intended  to  amend,  was  under 
consideration  in  the  case  supra.  After  dis- 
posing of  the  objections  urged  to  the  consti- 
tutionality of  the  act  in  question,  the  opinion, 
in  respect  to  its  meaniing  and  effect  declares: 
"At  this  point  we  may  say  that  the  act  under 
examination  was  intended  to  change  the  law 
as  to  the  effect  of  a  vote  on  proiilbition.  Un- 
der the  statute  that  was  repealed  by  this  act 
a  vote  against  prolilbitlan  was  given  the  same 
effect  as  a  vote  in  favor  of  it;  but  the  pres- 
ent act  intended  to  give  a  different  effect  by 
allowing  each  unit — without  regard  to  any 
previous  vote  taken  in  any  other  unit — to 
adopt  prohibltiob.  So,  without  reference  to 
when  the  vote  was  taken  In  a  dty  or  pre- 
cinct which  resulted  in  a  majority  against 
prohibition,  any  other  unit  either  including 
or  included  by  the  territory  Just  mentioaed. 
may  vote  for  Itself  on  the  proposition,  and,  if 
it  votes  in  favor  of  it  prohibition  in  counties 
of  the  class  to  which  Henry  and  Lincoln  be- 
Idng  becomes  effective  in  that  territory." 

If,  as  above  declared,  each  unit  can,  by  a 
majority  vote  therefor,  prohibit  the  sale,  bar- 
ter, at  loan  of  splrltuoua,  vinous,  or  malt 
liquors  within  Its  territory,  and  no  larger  or 
smaller  unit  can  prevent  It  it  necessarily  fol- 
lows that  magisterial  district  No.  4  in  Nelson 
county,  being  one  of  these  units,  had  a  legal 
right  by  the  election  held  therein  subsequent- 
ly to  that  held  in  the  county  as  a  whole,  to 
put  into  effect  snch  prohibition  within  its 
territory,  and  Nelson  county,  the  larger  unit 
cannot  prevent  it  When  the  county  as  a 
whole  voted  against  prohibition,  that  left  the 
question,  so  far  as  the  county  was  concerned, 
as  It  was  before  any  vote  was  taken  on  it. 
Such  we  understand  to  be  the  meaning  of  the 
act  of  1906  and  ot  the  opinion  in  Trustees  of 
New  Castle  v.  Scott  supra.  The  county  hav- 
ing failed  to  adopt  prohibition,  such  failure 
left  any  other  unit  in  the  county  free  to 
adopt  it  for  itself.  If  this  were  not  true,  the 
county  would  not  only  dominate  the  other 
units  for  three  years,  by  preventing  the  hold- 
ing of  a  local  option  election  during  that  time, 
but  by  calling  another  election  for  the  county 
at  the  Old  of  the  three  years  and  again  carry- 
ing it  "wet"  it  could  dominate  the  other 
units  mentioned  in  the  Constitution  for  an- 
other three  years,  and  so  on  from  the  end  of 
one  three  years  to  another,  and  thereby  de- 
stroy the  individuality  of  the  other  units,  and 
completely  obstruct  the  legislative  intent  to 
encourage  prohibition  in  subdivisions  of  the 
county  where  it  l»  rejected  by  the  county  as 
a  whole. 

It  is  true,  section  2563.  Ky.  St  1903,  pro- 
vides: "The  election  or  elections  herein  pro- 
vided for  shall  not  be  held  for  any  county, 
town,  district  or  precinct  oftener  than  once 
every  three  years."  But  we  held  in  the  case 
supra  that  this  statutory  Inhibition  only  ap- 
plies to  a  second  election  within  the  time  in- 
dicated in  the  same  or  "identical  territory." 
Manifestly  it  cannot  be  claimed  that  an  elec- 
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Uon  held  in  magisterial  district  No.  4  as  a 
unit  was  an  election  In  or  for  the  county  as 
a  nnlt  or  whole,  such  as  was  the  election  for 
the  county  held  in  1906.  Therefore  the  terri- 
tory in  which  the  elections  occurred  was  not 
the  same  or  "identical  territory."  If  the 
election  of  1906  for  the  county,  in  which  the 
county  as  a  whole  was  the  unit,  had  gone 
dry.  Instead  of  wet,  the  election  held  in  dis- 
trict No.  4,  the  smaller  unit,  in  1907,  would 
have  been  invalid;  but  Inasmuch  as  the  coun- 
ty election  did  not  so  result,  and  the  district 
election  resulted  in  favor  of  prohibition,  and 
it  was  not  held  in  the  identical  territory  in 
which  the  election  for  the  county  was  held, 
It  had  the  efTect  to  put  prohibition  in  force  in 
district  No.  4. 

It  ia  not  our  province  to  pass  upon  any 
question  of  policy  Involved  in  the  enactment 
or  enforcement  of  the  statute  under  considr 
eratlon.  Such  questlotas  most  be  left  to  legis- 
lative discretion  and  determination.  Our 
duty  goes  no  further  than  to  fairly  Interpret 
its  meaning  in  the  light  of  the  language  em- 
ployed, aind  to  pass  upon  the  objections  urged 
to  its  constitutionality.  As  already  Indicated, 
the  conclusions  herein  expressed  merely  fol- 
low, or  logically  result  from,  those  previously 
announced  by  this  court  in  the  following 
cases:  Trustees  of  New  Castle  v.  Scott,  101 
S.  W.  944.  30  Ky.  Law  Rep.  894;  O'Neal  r. 
Mlnary,  101  S.  W.  961,  30  Ky.  Law  Rep.  888; 
Washington  v.  Glddens,  103  S.  W.  321,  31 
Ky.  Law  Rep.  647;  DeHaven  v.  Bowmer, 
102  S.  W.  306,  81  Ky.  Law  Rep.  416;  Yates, 
County  Judge,  v.  Nunnelly,  102  S.  W.  292, 
30  Ky.  taw  Rep.  984. 

Wherefore  tbe  judgment  Is  affirmed. 


LOUISVILLE  &  N.  E.  CO.  v.  BELL 

(Conrt  of  Appeals  of  Kentucky.    March  18, 
190a) 

1.  Raitboadb  —  InjxmiKS    to    Pebsons    on 

TBACKS— O^BSPASBEBS— EVIDKHOB  —  SUTTI- 

ciBiior— QuEsnoR  fob  JintT. 

In  an  action  against  a  railroad  company 
for  injury  to  a  trespasser  on  the  railroad  track, 
evidence  Iteld  sufficient  to  carry  to  the  Jury  the 
question  as  to  whether  the  lookouts  discovered 
plainttirs  peril. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  41,  Railroads,  g  137S.] 

2.  ATFKAI.  —  BXSBBVATION      OF     QtrEBIIOR  — 

Plkadidgs. 

Where  no  reply  was  filed,  but  the  parties 
treated  the  answer  as  controverted  in  the  trial 
oonrt,  an  objection  could  not  be  raised  for  the 
bst  time  on  appeal. 

Appeal  from  Circuit  Conrt,  Bullitt  County. 

"Not  to  be  officially  reported." 

Action  by  Minnie  Bell  against  the  Louis- 
ville &  Nashville  Railroad  Ccnnpany.  From 
a  judgment  for  plalntltF,  defendant  appeals. 
Affirmed. 

Chaa.  Carroll  and  Benjamin  D.  Warfleld, 
for  appellant.  Nat  W.  Halstead  and  Ben 
Chapeze,  for  appellee. 

HOBSON,  J.  Bflnnie  Bell  worked  in  a  dis- 
tillery at  Hobbs  Station,  bottling  whisky, 


and  while  so  at  work  stayed  at  John  Thomp- 
son's, who  lived  about  a  half  mile  from  the 
station  on  the  track  of  the  Louisville  &  Nash- 
ville Railroad.  From  his  house  to  the  station 
there  was  a  county  road.  On  the  morning 
of  October  9,  1906,  after  she  got  ber  break- 
fast, she  started  to  the  distillery,  and  when 
she  reached  the  railroad  track  she  concluded 
to  walk  up  the  track  to  the  distillery,  instead 
of  going  by  the  dirt  road,  as  it  was  muddy. 
She  started  along  the  railroad,  and  In  about 
25  feet  came  to  a  high  trestle  700  feet  long. 
It  was  about  time  for  the  morning  train  from 
Bardatown.  She  8topj>ed  and  listened  for 
the  train,  and,  not  seeing  or  bearing  it,  started 
across  the  trestle.  When  she  had  gone  some 
distance  out  on  the  trestle  a  man  in  the  bot- 
tom below  called  to  ber  that  tbe  train  was 
coming.  She  then  started  to  run  to  get 
across;  but  tbe  train  came  upon  her  so  quick- 
ly that  she  had  to  jmnp  from  the  trestle  to 
save  her  life,  and  as  she  hit  the  grotmd  tbe 
engine  passed  over  her.  In  tbe  fall  she  broke 
one  1%  at  the  ankle.  It  was  a  very  painful 
fracture,  which  caused  ber  much  pain,  and 
renders  her  lame  for  life.  She  sued  to  re- 
cover for  her  injury,  charging  that  those  in 
charge  of  the  train  saw  her  danger  and  could 
have  avoided  the  injury  to  ber,  after  per- 
ceiving It,  by  ordinary  care  on  their  part. 
The  defendant  filed  an  answer,  in  which  it 
denied  the  allegations  of  the  petition  and 
pleaded  cmitributory  negligence.  The  plaln- 
tlS  proved  by  two  witnesses  that  the  engi- 
neer was  in  the  cab  looking  out  down  the 
track  as  he  approached  the  trestle;  that  for 
a  distance  of  325  yards  from  tbe  trestle  he 
bad  a  view  of  it,  as  the  track  was  practical- 
ly straight;  and  that  the  train  which  he  was 
running  could  have  been  stopped  in  150  or 
200  yards.  It  was  a  light  passenger  train, 
running  about  20  mites  an  hour.  She  also 
proved  by  a  witness  that,  jAst  before  reach- 
ing the  trestle,  four  or  five  sharp  blasts  of 
the  whistle  were  blown  such  as  are  usual 
fOT  an  alarm.  On  the  other  hand,  the  rail- 
road men  testify  that  this  whistling  was 
done  for  the  crossing,  and  that  tbe  track 
curved,  and  the  engineer  could  only  see  about 
160  yards  in  front  of  falm.  Tbe  fireman  tes- 
tified that  he  was  looking  out,  and  had  a 
view  of  the  trestle,  but  saw  no  one  on  It 
The  railroad  men  also  testified  that  they 
knew  nothing  of  the  occurrence  nnti)  their 
return  that  evening.  On  this  evidence  the 
coiirt  instructed  tbe  Jury  that  the  plaintiff 
was  a  trei^asser  upon  the  trestle,  and  that, 
imless  those  in  charge  of  tbe  train  actually 
saw  her  in  time  to  avoid  injury  to  her  by  ordi- 
nary care,  tbey  should  find  for  the  defendant, 
but  that,  If  they  actually  saw  her  peril  in 
time  to  avoid  injury  to  ber  by  ordinary  care 
and  failed  to  do  so,  they  should  find  for  her. 
Tbe  jury  found  for  the  plaintlfT,  and  fixed 
tbe  damages  at  $760.  The  defendant  appeals. 
The  instructions  of  tbe  court  to  tbe  jury 
were  very  clear.  The  finding  of  tbe  jury  for 
the  plaintiff  under  the  Instructions  Is  a  find- 
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ing  tbat  the  men  In  charge  of  the  train  saw 
her  peril,  and,  after  seeing  It,  failed  to  use 
ordinary  care  for  her  safety.  The  case  is 
not  unlike  Becker  v.  L.  ft  N.  R.  R.  Co.,  110 
Ky.  474,  61  8.  W.  997,  63  L.  R.  A.  267,  96 
Am.  St.  Rep.  459.  We  there  held,  npon  evi- 
dence practically  the  same  as  tbat  here,  that 
the  case  should  go  to  the  jury.  It  Is  Im- 
possible to  show  what  the  men  saw  in  most 
cases,  except  by  the  circumstances.  The  fact 
that  the  railroad  men  were  looking  out  at 
the  windows  of  the  cab  in  the  direction  in 
which  the  plaintiff  was  on  the  trestle  and 
sounded  an  alarm  whistle,  coupled  with  the 
fact  that  she  was  in  plain  view  of  them  and 
with  nothing  to  obstruct  their  view.  Is  some 
evidence  that  they  saw  her.  If  they  saw  her 
on  the  trestle,  they  should  have  checked  the 
speed  of  the  train,  and  not  have  sounded  the 
alarm  whistle  at  her.  The  place  where  she 
jumped  off  after  running  was  800  feet  from 
the  end  of  the  trestle,  and  the  engine  passed 
her  as  she  struck  the  ground.  The  engine 
must  have  been  very  close  to  her  before  she 
jumped  from  the  trestle,  and  undoubtedly  she 
liad  been  in  plain  view  of  those  on  the  en- 
gine. On  the  whole  case  we  do  not  fee>  war- 
ranted in  disturbing  the  verdict  of  the  jury 
on  the  facts. 

There  was  no  reply  filed  to  the  answer. 
The  affirmative  part  of  the  answer  was  an 
allegation  that  the  plaintiff  was  a  trespasser 
on  the -trestle  and  that  her  Injury  was  caused 
wholly  by  her  own  negligence.  But  no  ques- 
tion was  raised  in  the  circuit  court  on  the 
ground  that  there  had  been  no  reply  filed  to 
the'  answer.  The  evidence  was  al)  heard 
without  objection,  and  the  Instructions  of  the 
court  submitted  the  case  to  the  jury  solely 
on  the  question  whether  the  Injury  to  the 
plaintiff  might  have  been  avoided  by  ordi- 
nary care  on  the  part  of  the  defendant's 
agents  after  her  peril  was  discovered.  No 
motion  was  made  for  a  judgment  for  the 
defendant  notwithstanding  the  verdict,  and 
in  the  motion  for  a  new  trial  no  objection 
was  made  on  the  ground  that  there  had  been 
no  reply  filed  to  the  answer.  The  parties 
having  treated  the  answer  as  controverted  la 
the  circuit  court,  the  question  cannot  be  rais- 
ed for  the  first  time  in  this  court  that  no 
reply  had  been  filed  to  the  answer. 

Judgment  affirmed. 


LOUISVILLE  &  N.  R.  CO.  v.  DAUGHERTT. 

(Court  of  Appeals  of  Kentucky.    March  19, 
.   1908.) 

1.  Cabbiebs— Perbonai.  Injubies — CoNnrrion 
AND  Use  of  Pbeuises. 

In  an  action  against  a  railroad  company  for 
injuries  to  a  passenger  from  exposure  to  cold 
while  awaiting  removal  of  obstruction  from  the 
track  in  order  to  reach  the  dopot,  the  question 
as  to  unreasonable  or  unlawful  obstruction  was, 
on  conflicting  evidence,  for  the  jury. 

2.  Sake. 

It  was  defendant's  duty  to  furnish  reason- 
ably safe  and  comfortable  depot  accommoda- 
tions, and  not  to  permit  its  trains  to  stand 
across  the  highway  in  front  of  its  station  for 


an  unreasonble  time,  thereby  preventing  plain- 
tiff from  going  into  the  station,  and  compelling 
her  to  remain  In  the  cold. 
8.  Same— CoNTBiBtrroBT  Neolioehce. 

While  it  was  the  duty  of  a  passenger,  wliose 
access  to  the  depot  had  been  obstructed  by  a 
train  standing  across  the  track  for  an  unreason- 
able length  of  time,  to  seek  shelter  from  the 
cold,  and  not  recklessly  remain  outside,  it  was 
not  tier  duty  to  enter  a  near-by  store,  whicli,  to 
her  knowledge,  had  the  reputation  of  l>eing  a 
place  that  a  modest  woman  oould  not  with  pro- 
priety enter. 

4.  Neolioenoe— Pboxikate  Cause. 

Where  an  act  of  negligence  has  been  com- 
mitted, or  a  wrongful  act  done,  resulting  in  in- 
jury or  damage,  the  party  committing  it  will  bs 
responsible  for  all  the  consequences  tbat  nat- 
urally and  reasonably  flow  from  the  negligent 
or  wrongful  act,  although  the  result  may  not 
be  immediately  connected  with  the  cause. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dlf. 
voL  37,  Negligence,  f!  6»-82.] 

5.  Daicaoks— Phtbical   Injubies— Agosava- 
TiON  or  CoNomoK. 

Where  a  railway  company  obstructed  ac- 
cess to  its  depot  causing  a  lady  passenger  to 
stand  outside  exposed  to  the  cold  for  an  un- 
reasonable time,  It  was  liable  for  resulting  in- 
jury to  her  health,  though  her  loss  of  health 
was  much  aggravated  by  the  fact  that  such  ex- 
posure was  during  her  menstrual  period. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  i  42.] 

Appeal  from  Circuit  Court,  Hardin  Coonty. 

"Not  to  be  officially  reported." 

Action  by  Anna  Daugherty  against  the 
Louisville  &  Nashville  Railroad  Company  for 
injuries  from  exposure  while  awaiting  a 
train.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Chas.  H.  Moorman  and  Benjamin  D.  War- 
field,  for  appellant  Irwin  &  Irwin  and  L.  A. 
Faurest,  for  appellee. 

CARROLL,  J.  In  January,  1907,  the  ap- 
pellee, accompanied  by  her  little  girl  and  her 
brother,  went  from  her  father's  house,  about 
one-half  a  mile  distant,  to  the  depot  at  Nel- 
sonville,  for  the  purpose  of  taking  passage 
on  a  train  to  Ellzabethtown.  The  morning 
was  extremely  cold,  the  thermometer  being 
six  degrees  below  sero,  and  the  ground  was 
covered  with  snow.  Between  the  depot  and 
the  platform  used  by  passengers  in  getting  off 
and  on  trains  there  was  a  passing  track,  and 
on  the  morning  in  question  there  was  stand- 
ing on  this  passing  track  a  freight  train. 
A  short  distance  north  and  south  of  the 
depot,  which  was  on  the  east  side  of  the 
track,  public  county  roads  crossed  the  track. 
Appellee's  father  lived  on  the  west  side  of 
the  railroad,  and  on  coming  to  the  crossing 
north  of  the  depot  on  her  way  from  ber  fa- 
ther's home  It  was  found  obstructed  by  this 
train.  Finding  that  they  could  not  cross,  they 
got  out  of  the  buggy  In  which  they  were  rid- 
ing and  walked  down  to  the  platform,  which 
was  also  obstructed  by  the  train  as  was  the 
crossing  south  of  the  depot  Being  prevent- 
ed by  the  obstructions  from  getting  to  the 
depot,  appellee  was  obliged  to  remain  stand- 
ing on  the  exposed  platform  some  30  minutes, 
and  until  the  train  she  desired  to  take  pas- 
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■age  <»,  which  was  late,  arrived.  There  was 
a  store  on  the  west  side  of  the  railroad  a 
short  distance  from  the  platform  Into  which 
appellee  might  have  gone  and  have  been  pro- 
tected from  the  severity  of  the  weather,  but 
the  woman  who  owned  and  was  in  charge  of 
the  store  was  a  person  of  bad  character,  and 
It  was  not  a  suitable  place  for  a  lady  of  good 
reputation  to  go.  For  this  reason  appellee, 
who  knew  the  bad  repute  of  the  store,  did 
not  go  there.  As  a  result  of  the  exposure, 
appellee  .was  nearly  frozen,  and  the  men- 
strual flow  from  her  monthly  sickness  with 
which  she  was  then  suffering  was  ston?ed. 
As  a  result  of  the  exposure  happening  at 
this  particular  time,  her  health  was  seri- 
ously Impaired,  and  it  is  doubtful  if  she  will 
ever  be  restored  to  her  robust  and  vigorous 
condition  previous  to  the  exposure.  From  a 
Judgment  In  her  favor  for  $1,500  this  appeal 
is  prosecuted. 

Appellant  insists:  (1)  That  there  was  no 
evidence  of  an  unreasonable  or  unlawful  ob- 
struction of  the  crossings;  (2)  that  the  ob- 
structions were  not  the  proximate  cause  of 
appellee's  exposure  and  subsequent  illness; 
(3)  that  the  Instructions  were  erroneous,  con- 
fusing, and  prejudicial ;  and  (4)  that  the  Jury 
should  have  been  directed  to  return  a  ver- 
dict for  appellant. 

The  evidence  as  to  the  obstmctlon  of  the 
crossings  is  conflicting;  but  it  was  suflScient 
to  authorize  a  submission  of  this  question  to 
the  JniT,  and,  as  the  weight  to  be  given  to  the 
evidence  for  and  against  this  proposition  was 
for  the  Jury  to  determine  under  proper  In- 
structions, we  cannot  say  that  the  finding 
was  flagrantly  against  the  evidence.  Upon 
this  point  the  Jury  were  Instructed  that  it 
was  the  duty  of  the  defendant  to  keep  the 
crossings  to  Its  depot  free  from  obstructions, 
and  not  allow  its  trains  on  the  side  track  to 
stand  coupled  together  over  the  crossings  ex- 
ceeding five  minutes  at  any  one  time.  This 
instruction  was  based  on  subsection  5  of  sec- 
tion 768  of  the  Kentucky  Statutes  of  1903, 
providing  that,  when  a  railroad  is  constructed 
across  any  highway  or  street,  it  shall  not 
obstruct  the  same  for  more  than  five  minutes 
at  any  one  time.  The  evidence  for  appellee 
conduced  to  show  that  the  public  road  cross- 
ings were  obstructed  not  only  for  five  mln- 
ates,  but  for  25  or  30  minutes,  before  the 
arrival  of  the  train;  and  that  these  obstruc- 
tions. In  connection  with  the  obstruction  at 
the  depot,  prevented  appellee  from  entering 
the  depot  or  waiting  room  of  the  station, 
thereby  obtaining  shelter  from  the  cold. 
When  appellee  went  to  the  depot  for  the  pur- 
pose of  taking  passage  on  one  of  appellant's 
trains.  It  was  the  duty  of  appellant  to  fur- 
nish her  reasonably  safe  and  comfortable  ac- 
commodations, and  not  to  permit  Its  cars 
or  trains  to  stand  across  the  highway  and 
in  front  o^  its  station  for  an  unreasonable 
length  of  time,  thereby  preventing  appellee 
from  going  Into  the  station  and  requiring  her 
to  remain  in  the  cold.    In  6  Cyc.  p.  536,  it  is 
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said:  "The  relation  of  carrier  and  passen- 
ger commences  when  a  person  with  the  goodr 
faith  intention  of  taking  passage,  and  with 
the  express  or  implied  consent  of  the  car- 
rier, places  himself  in  a  situation  to  avail 
himself  of  the  facilities  for  transportation 
which  the  carrier  ofTers.  In  the  case  of  a 
railroad,  this  relation  arises  not  merely  when 
the  passenger  enters  the  train  with  a  ticket 
already  purchased,  giving  blm  a  contract 
right  to  ride,  but  when  he  enters  upon  the 
premises  of  the  carrier  with  intention  to  take 
a  train  In  due  course."  In  Hutchinson  on 
Carriers,  {  937,  the  rule  is  laid  down  that 
It  is  the  "duty  of  passenger  carriers  by  rail- 
road to  provide  reasonably  safe  means  of 
getting  to  or  from  their  stations  and  trains." 
In  Louisville  &  Nashville  R.  R.  Ck).  v.  Kellar, 
104  Ky.  768,  47  8.  W.  1072,  this  court  held 
that  a  passenger  on  a  train,  who  alighted  on 
the  platform  at  a  station  In  the  rain  and  was 
prevented  from  getting  Into  the  depot  by  a 
freight  train  standing  on  a  track  between 
the  platform  and  the  depot,  was  entitled  to 
recover  damages  for  injuries  sustained  by 
her  on  account  of  her  exposure  to  the  weath- 
er. It  was  argued  for  the  company  that, 
when  a  passenger  Is  assisted  from  the  pas- 
senger train  to  the  platform  at  the  depot,  the 
company  ceased  to  owe  blm  any  duty,  that 
be  was  no  longer  a  passenger,  and  the  com- 
pany was  not  negligent  in  permitting  the 
freight  train  to  stand  on  the  track  between 
the  platform  and  the  depot.  In  response  to 
this  argument,  the  court  said:  "We  cannot 
assent  to  such  a  proposition.  We  are  of  the 
opinion  that  appellee  did  not  cease  to  be  a 
passenger  when  she  alighted  from  the  train, 
but,  on  the  contrary,  was  a  passenger,  and 
entitled  to  protection  from  the  weather  in 
the  depot  of  appellant  for  a  reasonable  length 
of  time  to  prepare  her  to  resume  her  Journey. 
Being  entitled  as  a  passenger  to  the  use  of 
the  depot  for  shelter,  she  was  likewise  en- 
titled to  an  open  and  unobstructed  way  there- 
to, and  especially  is  this  true  under  such  cir- 
cumstances as  were  here  presented."  From 
these  authorities,  the  reasoning  of  which 
seems  to  be  sound,  we  conclude  that,  when  a 
person  goes  to  a  station  upon  a  Hue  of  rail- 
way for  the  purpose  of  taking  passage  upon 
one  of  its  trains,  it  Is  the  duty  of  the  car- 
rier to  provide  such  passenger  with  reason- 
able accommodations,  and  to  afford  him  rea- 
sonable means  of  getting  Into  the  depot  pro- 
vided for  the  accommodation  of  passengers. 
And  that  when  appellant,  as  in  this  case,  ob- 
structed for  an  unreasonable  length  of  time 
the  means  of  entrance  to  its  depot,  it  was 
guilty  of  negligence,  and  appellee  was  en- 
titled to  recover  such  damages  as  she  sustain- 
ed that  resulted  directly  from  and  were  the 
proximate  cause  of  the  negligence. 

It  Is  argued  that  It  was  the  duty  of  appel- 
lee to  have  taken  refuge  In  the  store  of  Mrs. 
Peters  near  by,  where  she  would  have  l)een 
protected  from  the  cold,  and  might  have  re- 
mained until  the  arrival  of  the  trata.    There 
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was  evidence  omducing  to  show  tbat  the 
place  kept  by  Mrs.  Peters  was  not  a  suitable 
or  proper  place  for  ladles  to  visit  or  go,  and 
that  appellee,  knowing  the  general  reputa- 
tion of  the  place,  did  not  believe  that  she 
could  with  propriety  take  shelter  there.  It 
was  the  duty  of  appellee,  when  she  found 
the  way  to  the  depot  obstructed,  to  take  such 
action  as  a  person  of  ordinary  prudence  and 
Judgment,  situated  as  she  was,  would  take 
to  find  shelter  and  protection  from  the  cold, 
and  she  could  not  purposely,  recklessly,  or 
carelessly  remain  standing  out  In  the  weath- 
er, and  then  recover  damages  for  Injuries 
caused  by  her  want  of  care.  If  she  might  by 
the  exercise  of  ordinary  prudence  have  found 
a  place  of  shelter.  Sandlfer  v.  L.  ft  N.  R. 
R.  Co.,  89  S.  W.  628,  28  Ky.  Law  Eep.  464. 
A.  person  so  situated  must  exercise  reason- 
able care  and  prudence  to  minimize  the  In- 
Jury  sustained  and  prevent  as  far  as  rea- 
sonable any  loss  or  damage  resulting  from 
the  negligent  or  wrongful  acts  of  the  adverse 
party.  Hutchinson  on  Carriers,  S  1431.  But 
the  duty  thus  imposed  upon  appellee  did  not 
require  her  to  go  to  a  place  tbat  a  modest 
and  refined  lady  could  not  with  propriety 
enter.  Good  faith  on  her  part,  her  duty  to 
minimize  the  Injury,  and  the  exercise  of  or- 
dinary prudence  and  Judgment  did  not  de- 
mand that  she  should  subject  herself  to  the 
humiliation  of  going  In  a  place  tltat  was 
shunned  by  respectable  ladles.  Upon  this 
point  the  court  instructed  the  Jury  tbat  It 
was  the  duty  of  appellee,  when  she  found 
the  way  to  the  depot  obstructed,  "to  use  or- 
dinary care  to  obtain  shelter  from  the  weath- 
er if  such  shelter  could  reasonably  have  been 
obtained,  and  If  she  failed  to  use  such  care 
In  obtaining  shelter  elsewhere  as  a  person 
of  ordinary  prudence  would  have  exercised 
under  similar  circumstances,  then  the  law  Is 
for  the  defendant,  and  the  Jury  should  so 
find."  This  instruction  fairly  presented  the 
duty  imposed  upon  appellee.  She  was  not 
required  to  do  more  than  was  pointed  out  In 
this  Instruction.  Upon  this  Issue  the  Jury 
evidently  accepted  as  true  the  evidence  of- 
fered by  appellee  tending  to  show  the  bad 
character  of  the  place  kept  by  Mrs.  Peters, 
and  concluded  that  appellee  In  the  exercise 
of  ordinary  prudence  and  Judgment  was  not 
required  to  enter  It. 

The  next  contention  Is  that  appellant's 
negligence,  assuming  that  it  was  guilty,  was 
not  the  proximate  cause  of  the  Injury  to  ap- 
pellee's health.  The  question  of  proximate 
cause  In  personal  injury  cases  has  been  so 
fully  covered  by  this  court  in  the  cases  of 
Setter's  Adm'r  v.  City  of  Maysvllle,  114 
Ky.  60,  69  S.  W.  1074,  Louisville  Home  Tele- 
phone Co.  V.  Gasper,  93  8.  W.  1057,  29  Ky. 
Law  Rep.  582,  9  L.  R.  A.  (N.  S.)  648,  and 
Snydor  v.  Arnold,  92  S.  W.  289,  28  Ky.  Law 
Rep.  1260,  that  we  do  not  deem  It  necessary 
to  go  Into  any  extended  discussion  of  the  sub- 
ject. It  is  sufficient  to  say  that,  when  an 
act  of  negligence  haa  been  committed,  or  a 


wrongful  act  done,  resulting  in  injury  or 
damage,  the  party  committing  it  will  be  re- 
sponsible for  all  the  consequences  tliat  nat- 
urally and  reasonably  flow  from  the  negli- 
gent or  wrongful  act,  although  the  result 
may  not  be  Immediately  connected  with  the 
cause.  It  is  a  familiar  role  that  there  can 
be  no  recovery  for  the  negligent  acts  of  an- 
other unless  they  were  the  proximate  cause 
of  the  Injury  complained  of.  TD  put  it  in 
another  way,  It  must  appear  that  the  injury 
was  the  natural  and  probable  result  of  the 
negligent  or  wrongful  act  When  appellant's 
negligence  obliged  appellee  to  remain  stand- 
ing on  the  platform,  exposed  to  the  weather, 
it  became  responsible  to  her  for  all  the  in- 
juries she  sustained  directly  traceable  to  its 
negligence.  It  may  be  conceded  that  appel- 
lee's loss  of  health  was  much  aggravated  by 
the  fact  of  her  sickness,  and  that  except  for 
this  sickness  the  exposure  to  the  cold  would 
not  have  affected  her  seriously,  or  have  been 
especially  harmfuL  Hence  It  is  said  for  appel- 
lant that,  as  It  could  not  have  anticipated  or 
known  of  appellee's  condition,  it  should  not 
be  chargeable  with  the  consequences  tliat  re- 
sulted from  It.  In  other  words,  its  claim  Is 
that  the  Impairment  of  appellee's  health  was 
due,  not  to  the  obstruction  that  Interfered 
with  her  going  Into  the  station,  bnt  to  the 
fact  that  she  was  at  the  time  sick.  Upon 
this  point  we  may  say  that  If  a  person  In- 
jured Is  feeble,  sick,  or  diseased,  and  the  neg- 
ligence or  wrongful  act  aggravates  the  Illness 
or  disease,  or  produces  conditions  that  would 
not  ordinarily  or  reasonably  have  existed  or 
occurred  except  for  the  negligence  or  wrong- 
ful act,  and  are  directly  attributable  to  It, 
the  injured  party  may  recover  all  the  dam- 
ages that  flow  from  the  negligence  or  wrong- 
ful act,  Including  such  as  result  from  Illness, 
slclaiess,  or  disease  aggravated  by  or  tliat 
are  produced  by  It,  although  the  person  hi- 
filctlng  the  Injury  may  not  at  the  time  know 
that  the  person  Injured  is  laboring  under 
any  Infirmity,  sickness,  or  disability. 

This  rule  Is  fully  supported  by  the  great 
weight  of  authority.  In  Thompson  on  Neg- 
ligence, §  150,  It  Is  said:  "The  duty  of  care 
and  of  abstaining  from  injuring  another  ap- 
plies to  the  sick,  weak  and  infirm,  as  well  as 
to  the  strong  and  healthy.  When  this  duty 
is  violated,  the  measure  of  damages  Is  the 
Injury  which  results,  though  this  Injury  may 
not  have  followed  but  for  the  peculiar  phys- 
ical condition  of  the  person  Injured,  al- 
though It  may  have  been  thereby  aggravat- 
ed." In  Shearman  ft  Redfield  on  Negligence, 
f  742,  It  Is  said:  "Though  the  plaintiff  be 
afflicted  with  a  disease  or  a  weakness,  which 
has  a  tendency  to  aggravate  the  Injury,  de- 
fendant's negligence  will  still  be  held  to  be 
the  proximate  cause."  In  Laplelne  v.  Mor- 
gan's Louisiana  Railroad,  40  La.  Ann.  661,  4 
South.  875,  1  L.  R.  A.  878,  In  dlscusslDg  the 
liability  of  a  railroad  company  for  an  act 
of  negligence,  the  court  said:  "The  duty  of 
care  and  of  abstaining  from  Injuring  anotfa- 
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er  l8  due  to  the  weak,  sick,  and  inflrm  eqnal- 
ly  with  ttie  healthy  and  strong;  and  when 
that  duty  Is  violated,  the  measure  of  damage 
is  the  injury  Inflicted,  even  though  that  In- 
Jury  may  have  been  aggravated  or  might 
not  have  happoied  at  all  but  for  the  peculiar 
physical  condition  of  the  person  injured." 
In  Brown  t.  Chicago  R.  Oo.,  64  Wis.  S42,  11 
N.  W.  366,  911,  41  Am.  Rep.  41,  where  a  preg- 
nant woman  was  put  off  of  a  railway  train 
at  the  wrong  place,  and  the  exertion  of  walk- 
ing home  brought  on  a  sickness.  It  was  held 
that  the  railroad  company  was  liable  for 
the  full  damage,  and  this  although  the  serv- 
ants in  charge  of  its  train,  and  who  put  the 
woman  off,  did  not  know  the  state  of  her 
health.  In  Purcell  v.  St.  Paul  City  Ry.  Co., 
48  Minn.  134,  60  N.  W.  1034,  16  L,  R.  A. 
208,  the  Supreme  Court  of  Minnesota,  In  a 
case  where  the  Injury  to  a  passenger  was  ag^ 
gravated  by  a  miscarriage  caused  by  its  neg^ 
ligence,  said:  "The  defendant  suggested 
that  plaintiff's  pregnancy  rendered  her  more 
susceptible  to  groundless  alarm,  and  accounts 
more  naturally  and  fairly  than  defendant's 
negligence  for  the  injurious  consequences. 
Certainly  a  woman  In  her  condition  has  as 
good  a  right  to  be  carried  as  any  one,  and 
is  entitled  to  at  least  as  high  a  degree  of 
care  on  the  part  of  the  carrier.  •  •  • 
When  the  act  or  omission  is  negligence  as 
to  any  and  all  passengers,  well  or  ill,  any 
one  Injured  by  the  negligence  must  be  eatl- 
tied  to  recover  to  the  full  extent  of  the  in- 
jury so  caused,  without  regard  to  whether, 
owing  to  bis  previous  condition  of  health,  he 
Is  more  or  less  liable  to  Injury."  In  Hutch- 
inson on  Carriers,  9  1432,  It  Is  said:  "If  the 
passenger,  at  the  time  an  Injury  Is  received 
through  the  negligence  of  the  carrier,  is  suf- 
fering from  some  disease  or  Illness  which 
tends  to  aggravate  the  injury,  the  passen- 
ger'a  previous  infirmity  will  not  excuse  the 
carrier  from  answering  in  damages  to  the 
fall  extent  of  the  injury  as  affected  by  such 
infirmity,  and  the  fact  that  the  carrier  was 
not  Informed  of  th^  passenger's  condition 
will  make  no  difference.  So,  where  a  female 
passenger,  who  was  pregnant,  was  injured  In 
a  collision  of  cars,  it  was  held  that  the  car- 
rier was  liable  for  the  injury,  notwithstand- 
ing the  fact  that  had  she  not  been  pregnant 
she  would  not  have  been  injured." 

We  are  of  the  opinion  that  the  instructions 
presented  correctly  the  law  of  the  case,  and 
in  other  respects  the  appellant  had  a  fair 
trial. 

Wherefore  the  Judgment  of  the  lower 
court  Is  affirmed. 


BRAMBLETT  et  al.  v.  SLEMP  et  al. 

(Court  of  Appeals  of  Kentucky.    March  18, 
1908.) 

1.  SBr-OFT-ASSlONID 

DATED  Damages. 

In  an  action  on  a  Judgment  by  an  assignee 
tbereof,  a  claim  against  the  assignors  for  unliq- 
uidated damages  for  trespass  in  catting  timber 


JUDOIODNT— TTNUQUI- 


from  defendant's  land  cannot  be  allowed  as  a 
set-off,  in  the  absence  of  allegation  and  proof 
of  tha  Insolvency  of  the  aBsignors  at  the  date 
of  the  assignment,  and  that  the  trespass  out  of 
which  the  set-off  arose  was  committed  prior  to 
the  assignment,  since  such  a  claim  is  not  a  de- 
mand which  the  Code  allows  to  be  made  a  sub- 
ject of  a  set-off  and  may  be  the  subject  of  an 
equitable  set-off  even  against  the  debt  in  an  as- 
signee's hands  only  ujpon  the  ground  of  the  non- 
residence  or  insolvency  of  the  assignor  existing 
at  the  time  of  assignment. 

2.  Samb— Unuquidatkd  Damages. 

Unliquidated  damages  cannot  in  an  equita- 
ble action  be  pleaded  as  a  set-off  by  defendant, 
where  he  has  an  adequate  remedy  at  law  against 
plaintiff. 

[Ed  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Set-Off  and  Counterclaim,  88  58-64.] 

3.  Same  — AssiGNKD  JCDGMENT  — Ski-Oft  or 
C1.AIMB  Against  Assiqnob. 

In  an  action  on  a  Judgment  by  an  assignee 
thereof,  an  attorney's  ckum  for  services  ren- 
dered tne  assignor  in  the  litigation  in  which  the 
judgment  was  rendered,  and  which  was  as- 
signed to  defendant,  cannot  be  allowed  as  a  set- 
off, where  it  is  not  alleged  that  the  claim  was  a 
lien  upon  the  judgment,  nor  are  facts  stated 
which  are  necessary  to  give  a  lien  upon  the 
judgment,  and  it  is  not  alleged  that  defendant 
la  tne  owner  of  the  claim,  especially  where  the 
assignment  of  the  claim  was  made  after  defend- 
ant's purchase  of  the  lands  which  were  the  sub- 
ject of  the  litigation,  and  for  which  the  judg- 
ment in  the  form  ot  a  pardiase  money  sale 
bond  was  given  by  him,  and  also  after  the  as- 
signment of  the  judgment  which  assignment 
was  of  record,  since,  though  an  obligor  after 
receiving  notice  of  the  assignment  of  a  demand 
he  is  owing,  may  buy  valid  claims  against  the 
assignee  to  be  used  as  a  set-off  against  his  debt 
owing  to  the  assignee,  he  may  not  after  notice 
of  the  assignment  Duy  up  claims  against  the  a^ 
signor  and  set  them  off  against  such  debt. 

4.  Samx— TBESPAsa  to  Rkai.  Pbopkbty. 

The  right  to  recover  for  trespass  to  real 
property  does  not  pass  with  the  conveyance  of 
the  land,  and  hence  where  land  was  sold  at  ju- 
dicial sale,  and  the  purchaser  gave  purchase 
money  sale  bonds  for  it,  he  cannot,  in  an  action 
on  one  of  them  by  an  assignee,  set  off  a  claim 
for  damages  resulting  from  the  assignor's  tres- 
pass on  the  land  before  the  sale. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

"Not  to  be  officially  reported." 

Action  by  C.  B.  Slemp  and  another  ag^alnst 
George  W.  Bramblett  and  others  on  a  pur- 
chase money  sale  bond.  From  a  Judgment 
making  absolute  a  rule  against  defendant 
Bramblett  to  compel  payment  of  the  bond, 
defendants  appeal.    Affirmed. 

Helm  Bruce  and  Helm,  Bruce  &  Helm,  for 
appellants.  Hazelrigg,  Chenault  &  Hazelrlgg, 
McQuown  &  Brown,  William  B.  Dixon,  John 
B.  Sampson,  H.  L.  Stone,  and  Johnson  St 
Heiatt,  for  appellees. 

SETTLE,  J.  In  1892,  Miller,  De  Bard  & 
Everott,  a  firm  of  Mt.  Sterling,  and  Middle- 
ton  &  Pace,  a  firm  of  Harlan,  recovered  Judg- 
ment In  the  Harlan  court  of  common  pleaa 
against  the  Commonwealth  Land  &  Lumber 
Company  for  J10,196.61 ;  the  judgment  re- 
citing thait  Middleton  &  Pace  were  entitled 
to  |4,226  of  the  amount  recovered,  with  In- 
terest The  Judgment  referred  to  was  for 
the  purchase  prlca  of  lands  wdd  to  the  Corn- 


Digitized  by 


Google 


340 


lOS  SOUTHWESTBRN  BEPOBTEB. 


(Kf. 


monwealth  Land  &  Lumber  Company  and 
Becnred  by  a  vendor's  lien.  Being  unable 
to  collect  any  part  of  the  judgment  by  execu- 
tion, the  plaintiffs  therein  brought  Buit  in  the 
Jefferson  circuit  court.  In  which  county  the 
defendant  resided,  to  enforce  satisfaction 
thereof.  Later  suits  were  brought  In  the 
same  court  against  the  defendant  companj 
by  the  Kentucky  National  Bank  and  the  Me- 
chanics' Trust  C!ompany,  assignee  of  the  Falls 
City  Bank,  to  enforce  satisfaction  of  unpaid 
Judgments  owned  by  them  respectively.  At- 
tachments Issued  In  all  these  actions  and 
were  levied  upon  the  lands  of  the  Common- 
wealth Land  &  Lumber  Company.  For  some 
reason,  not  appearing  In  <tfae  record,  no  fur- 
ther steps  were  taken  In  the  several  actions 
mentioned  until  the  appellant  Geo.  W.  Bramb- 
lett,  who  was  interested  In  the  Common- 
wealth Land  &  Lumber  Company,  purchased 
and  was  assigned  the  Judgments  of  the  Ken- 
tucky National  Bank  and  Mechanics'  Trust 
Company,  assignee  of  the  Falls  City  Bank, 
following  which  all  the  actions  against  the 
Commonwealth  Land  &  Lumber  Company 
were  consolidated  under  the  style  of  Geo. 
W.  Bramblett,  etc.,  v.  Commonwealth  Laud 
&  Lumber  Company.  After  the  settlement 
of  various  claims  of  intervening  parties, 
the  lands  of  the  Commonwealth  Land  & 
Lumber  Company  were  sold  under  two  sepa- 
rate Judgments  rendered  In  the  consolidated 
actions,  and  Geo.  W.  Bramblett  became  the 
purchaser  thereof  and  executed  bonds  for  the 
purchase  money.  Bramblett  paid  on  these 
bonds  from  time  to  time  large  sums  of 
money  into  the  court  which  was  vrlthdrawn 
by  the  persons  entitled  thereto,  and  when 
the  controversy  Involved  on  this  appeal  arose 
all  the  creditors  of  the  Commonwealth  Land 
&  Liunber  Company  and  claimants  of  an 
Interest  therein  bad  been  paid,  or  their  claims 
rejected  by  the  court,  except  the  appellant 
Bramblett  and  C.  B.  and  C.  Slemp.  The 
claims  of  the  Slemps  were  acquired  In  the  fol- 
lowing manner:  On  August  22, 1900,  Lewis  De 
Bard,  one  of  the  members  of  the  firm  of  Mill- 
er, De  Bard  &  Everett,  assigned  his  one- 
third  interest  in  the  $10,196.61  Judgment  his 
firm  had  recovered  against  the  Common- 
wealth Land  &  Lumber  Company  In  the  Har- 
lan court  of  common  pleas  in  1892  to  Middle- 
ton  &  Pace,  who,  as  before  stated,  were  al- 
ready entitled  to  $4,225  of  the  Judgment. 
Mlddleton  &  Pace  by  a  written  instrument 
of  March  2,  1903,  but  not  recorded  until  Oc- 
tober 1,  1903,  assigned  their  entire  Interest 
in  the  Judgment  in  question  to  C.  B.  and  O. 
Slemp.  The  Interest  acquired  by  the  Slemps 
under  the  assignment  from  Mlddleton  &  Pace 
amouoted,  with  interest  and  costs,  to  $10,900. 
After  the  assignment  to  them,  C.  B.  and  C. 
Slemp  withdrew  from  the  funds  paid  Into 
court  by  Bramblett  on  the  purchase  money 
sale  bonds  $8,649.17,  leaving  unpaid  and  due 
them  on  the  Judgment  $2,261.04.  When  the 
last  of  the  sale  bonds  owing  by  Bramblett  be- 
came due,  he  and  the  Slemps  were  the  only 


perscms  entitled  to  what  was  left  of  the  pur- 
chase money  realized  from  the  sale  of  the 
lands  of  the  Commonwealth  Land  &  Lumber 
Oompany;  the  Slemps  claiming  $2,261.04^ 
and  Bramblett  the  remainder.  Bramblett 
refusing  to  pay  the  last  sale  bond  when  due, 
the  circuit  court,  at  the  instance  of  G.  B.  and 
C.  Slemp,  Issued  a  rule  against  him  to  com- 
pel its  payment.  To  this  rule  Bramblett  filed 
a  response  in  four  paragraphs,  which  upon 
demurrer  was  adjudged  insufficient  and  the 
rule  made  absolute.  From  the  Judgment 
manifesting  this  action  of  the  lower  court  and 
directing  Bramblett  to  pay  into  court  the 
amount  of  the  sale  bond,  or  enough  thereof 
to  pay  the  $2,261.04  due  a  B.  and  C.  Slemp» 
this  appeal  was  prosecuted. 

As  the  aiq;>ellant  Bramblett  does  not  com- 
plain of  the  action  of  the  court  in  sustaining 
the  demurrer  to  paragraphs  1  and  2  of  the 
response,  it  will  not  be  necessary  to  consider 
the  matters  pleaded  in  either.  In  the  third 
paragraph,  It  is  allied  that  Mlddleton  & 
Pace,  before  the  assignment  of  their  Judg- 
ment to  appellees  C.  B.  and  C.  Slemp,  but 
after  appellant's  purchase  of  the  lands  of  the 
Commonwealth  Land  &  Lumber  Company, 
wrongfully  cut  therefrom  and  converted  to 
their  own  use  150  trees  of  the  value  of  $6 
each,  or  a  total  of  $000,  and  also  wrongfully 
cut  and  converted  to  their  own  use  from  cer- 
tain other  tracts  of  the  lands  in  question  350 
trees,  reasonably  worth«$6  per  tree,  or  $2,100 
in  the  aggregate,  making  altogether  a  claim 
of  $3,000  against  Mlddleton  &  Pace  for  tim- 
ber wrongfully  cut  and  coavert»d  by  them, 
which  is  pleaded  as  a  payment  or  set-off 
against  that  of  appellee's  for  $2,261.04.  It  Is 
also  alleged  In  this  paragraph  (3)  "that  said 
Mlddleton  &  Pace  are  absolut^  Insolvent" 
As  this  averment  should  be  construed  most 
strongly  against  the  pleader,  its  only  meaning 
is  that  In  1905,  and  at  the  time  of  filing  tha 
response,  the  parties  named  were  insolvent; 
whereas,  the  averment  should  have  been  that 
the  trespass  complained  of  was  conmiitted  by 
Mlddleton  &  Pace  prior  to  March,  1903,  the 
time  of  the  assignment  of  their  Judgment  to 
appellees,  and  that  Mlddleton  &  Pace  were 
at  and  prior  to  March,  1903,  Insolvent  Mld- 
dleton &  Pace,  and  not  appellees,  were  the 
wrongdoers.  If  the  Judgment,  now  the  prop- 
erty of  appellees,  was  then  owned  by  Middle- 
ton  &  Pace,  and  this  were  a  controversy  be- 
tween them  and  appellant  Bramblett  we 
think  the  claim  of  the  former  for  the  timber 
cut  and  converted  by  the  latter  from  his 
lands,  though  one  of  unliquidated  damages, 
should  be  allowed  as  a  set-off  against  the 
Judgment  upon  an  allegation  and  proof  of 
the  insolvency  of  Mlddleton  &  Pace  at  the 
time  of  the  filing  of  the  set-off.  But  we  un- 
derstand the  rule  to  be  that  such  right  of 
set-off  cannot  be  asserted  against  the  Judg- 
ment in  the  hands  of  ai^pellees.  Innocent  as- 
signees, without  allegation  and  proof  of  the 
Insolvency  of  Mlddleton  ft  Pace,  their  assign- 
ors, at  the  date  of  the  assignment;  and,  far- 
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tb«r,  that  the  trespass  out  of  which  arose 
appellant's  set-off  for  nnliqnldated  damages 
was  committed  prior  to  the  assignment  Ap- 
pellant's aet-off  did  not  arise  upon  a  con- 
tract. Judgment,  or  award.  It  Is  only  a  claim 
for  unliquidated  damages  growing  out  of  a  tort 
committed  by  appellee's  assignors.  It  is  not 
a  demand  which  the  Code  allows  to  be  made 
a  BQbJect  of  a  set-off,  but  may  be  the  subject 
of  an  equitable  set-off  even  agaiust  the  debt 
In  the  hands  of  an  assignee,  upon  the  ground 
t)t  the  nonresldence  or  Insolyency  of  the  as- 
signor, proTlded  such  nonresldency  or  Insol- 
Tency  existed  at  the  time  of  the  assignment 
of  such  debt.  In  other  words,  the  equity  or 
right  which  the  obligor  may  set  off  against 
the  assignment  iuust  exist  at  the  time  of 
the  assignment.  Chamberland  v.  Stewart,  6 
Dana,  82;  Walker  t.  McKay,  2  Mete.  294; 
Chenault  v.  Bush,  84  Ky.  528,  2  S.  W.  leO; 
Gamer  v.  Jones,  94  Ky.  185,  21  S.  W.  647; 
Doysher  y.  Adams,  29  S.  W.  348,  16  Ky.  Law 
Bep.  582.  In  numerous  cases  this  court  has 
held  that  unliquidated  damages  cannot  be 
pleaded  as  a  set-off  by  the  defendant,  where 
be  had  an  adequate  remedy  at  law  against 
the  plaintiff.  Forbes  t.  Cooper,  88  Ky.  285, 
11  S.  W.  24 :  Talbot  t.  Banks,  25  Ky.  (J.  J. 
M.)  548;  Garner  t.  Jones,  94  Ky.  185,  21  S. 
W.  «47. 

In  the  third  paragraph  of  the  response  it  is 
farther  alleged  that  K.  S.  Mitchell,  an  attor- 
ney of  Mt  Sterling,  nnder  employment  from 
Mlddleton  &  Pace,  represented  them  In  their 
litigation  with  the  Commonwealth  Land  & 
Lumber  Company,  and  that  they  are  indebt- 
ed to  him  for  services  under  such  employ- 
ment In  the  sum  of  $1,000,  which  claim.  It  is 
allied,  Mitchell  assigned  March  26,  1903,  to 
appellant  without  recourse,  and  this  claim 
the  latter  Insists  he  has  the  right  to  set  off 
against  appellees'  Judgment  It  is  not  alleged 
that  the  Mitchell  claim  was  a  lien  upon  the 
Judgment  assigned  by  Mlddleton  &  Pace  to 
appellees,  nor  are  facts  stated  which  are  nec- 
essary to  give  a  lien  upon  the  Judgment.  Be- 
ing without  a  lien  upon  the  Judgment  for 
the  fee,  Mitchell's  only  relation  to  Mlddleton 
ft  Pace  was  that  of  an  ordinary  creditor, 
which  did  not  Interfere  with  the  right  of  the 
latter  to  sell  anything  that  they  had  to  an 
Innocent  purchaser  for  value  without  notice. 
Besides,  appellant  failed  to  allege  that  he  is 
the  owner  of  the  Mitchell  claim,  which  should 
have  been  done.  It  may  be  true,  as  alleged, 
that  the  claim  was  assigned  him  by  Mitchell ; 
but  this  might  have  been  done  to  enable  ap- 
pellant to  collect  the  dalm  for  Mitchell,  rath- 
er than  to  vest  in  him  the  title.  Moreover, 
the  assignment  was  made  after  appellant's 
pnrchase  of  the  lands  of  the  Commonwealth 
Land  A  Lumber  Company,  and  also  after  the 
assignment  from  Mlddleton  &  Pace  of  their 
Judgment  to  appellees.  So  the  Mitchell  claim 
cannot  be  allowed  as  a  set-off  against  the 
Judgment  In  the  bands  of  the  latter.  Al- 
though an  obligor,  after  receiving  notice  of 
the  assignment  of  a  demand  be  Is  owing,  may 


buy  valid  claims  against  the  assignee  to  be 
used  as  a  set-off  against  his  (the  obligor's) 
debt  owing  to  the  assignee,  he  will  not,  after 
notice  of  the  assignment  be  allowed  to  buy 
up  claims  against  the  assignor  and  set  them 
off  against  such  debt  in  the  hands  of  the  as- 
signee. Small  v.  Browder,  11'  B.  Mon.  213; 
Xlnley  v.  Martin,  80  Ky.  468.  As  the  assign- 
nient  of  the  Mlddleton  A  Pace  Judgment  to 
appellees  was  a  matter  of  record  at  and  be- 
fore the  assignment  of  the  Mitchell  claUn  to 
appellant,  both  he  and  Mitchell  then  had  no- 
tice of  the  prior  assignment 

The  fourth  paragraph  of  the  response  con- 
tains the  averment  that  prior  to  the  assign- 
ment by  Mlddleton  &  Pace  of  their  Judgment 
to  appellees,  and  prior  to  appellant's  pur- 
chase of  the  lands  of  the  Commonwealth 
Land  &  Lumber  Company,  but  subsequent  to 
the  rendition  of  the  Judgment  In  the  Harlan 
court  of  common  pleas,  Mlddleton  &  Pace 
wrongfully  entered  upon  the  lands  in  ques- 
tion, cut  therefrom  and  converted  to  their 
own  use  600  trees  of  the  value  of  (6  each,  or 
$3,000  in  the  aggregate,  and  this  claim  of  un- 
llquated  damages,  which  accrued  to  the  Com- 
monwealth Land  Sc  Lumber  Company  against 
Mlddleton  &  Pace,  appellant's  response  asked 
the  court  to  set-off  against  appellee's  claim, 
upon  the  ground  that  he,  as  purchaser  of  the 
lands  in  question,  was  entitled  to  so  use  it 
This  claim  of  set-off  was  properly  rejected  by 
the  circuit  court.  Manifestly  this  alleged 
trespass  was  committed  while  the  lands  were 
owned  by  the  Commonwealth  Land  &  Lumber 
Company,  and  the  right  to  recover  damages 
therefor  was  In  that  company.  Appellant's 
subsequent  purchase  of  the  land  did  not  pass 
to  or  vest  in  him  any  cause  of  action  for  the 
trespass.  It  seems  to  be  well  settled  that  the 
right  to  recover  for  trespass  does  not  pass 
with  the  sale  or  conveyance  of  the  land.  28 
Am.  &  Eng.  Encyc.  of  Law,  581,  and  author- 
ities there  cited ;  Shaw  v.  Robinson,  111  Ky. 
724,  64  S.  W.  620. 

In  our  opinion  the  matters  of  set-off  and 
avoidance  contained  in  appellant's  response 
presented  no  defense  to  the  rule,  for  which 
reason  the  demurrers  to  the  response  and 
each  paragraph  thereof  were  properly  sus- 
tained. 

Wherefore  the  Judgment  is  affirmed. 


McCLURE  V.  McGEB. 

(Court  of  Appeals   of  Kentucky.     March   18, 
1908.) 

Recbivbbs— Appointment  Pendente  Lite. 

The  discretion  as  to  the  appointment  of  a 
receiver  pursuant  to  Civ.  Code  Prac.  g  208, 
providing  that  it  "may"  be  done  on  motion  of  a 
party  to  an  action  who  shows  a  right  to  the 

&roperty  Involved,  and  that  it  la  In  danger  of 
?iiig  lost  or  removed,  is  not  unlimited,  and  so 
where  the  remedies  provided  by  sections  180- 
184,  by  claim  and  delivery  and  by  special  at- 
tachment, are  open  to  plaintiff,  and  it  is  not 
shown  that  defendant  is  in.solvent  or  some  other 
reason  exists,  rendering  the  other  remedies  in- 
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adequate,  the  apiioiiitment  of  a  receiver  is  such 
case  is  unauthorized. 

[Ed.  Note.— For  cases  in  i>oint,  see  Cent  Dig. 
vol.  42,  Receiven,  H  &-12.] 

Appeal  from  Circnit  Court,  Martin  County. 

"To  be  officially  reported." 

Action  by  WlUiajm  McGee  against  T.  S. 
McClure.  Defendant's  motion  to  set  aside 
an  order  appointing  a  receiver  was  overrul- 
ed, and  be  appeals.    Reversed. 

W.  R.  McCoy,  for  appellant  M.  G  Kirk, 
for  appellee. 

HOBSON,  3.  William  McOee  brought  this 
action,  charging  In  bis  petition  that  he  was 
the  owner  of  a  tract  of  land  therein  describ- 
ed; that  John,  James,  Brett,  and  Sherman 
Jude  had  forcibly  and  without  right  entered 
on  It,  and  cut  and  removed  200  poplar  saw 
logs  belonging  to  him,  which  they  had  sold 
to  T.  S.  McClure;  that  McGlure  had  placed 
bis  brand  upon  tbem,  and  unless  prevented 
by  the  court  wonid  remove  the  timber,  which 
was  then  lying  In  a  fork  of  Wolf  creek  and 
above  a  splashdam ;  that  the  Judes  were  in- 
solvent; and  that  the  timber  was  of  value 
$500,  and  was  in  danger  of  being  lost  On 
motion  of  the  plaintiff,  an  order  placing  the 
logs  in  the  hands  of  a  receiver  was  made. 
McClure,  who  had  no  notice  of  the  motion  for 
a  receiver,  although  made  a  defendant  to  the 
action,  appeared,  filed  his  answer,  and  en- 
tered a  motion  to  set  aside  the  order  appoint- 
ing a  receiver.  In  his  answer  be  charged 
that  McClure  bad  no  title  to  the  timber,  and 
that  be  had  bought  it,  and  the  plaintiff  liad 
stood  by  and  allowed  him  to  pay  for  It,  with- 
out making  known  his  objections,  and  this 
he  relied  on  as  an  estoppel.  He  also  plead- 
ed affirmatively  that  he  was  solvent,  and  that 
there  was  no  danger  of  any  loss  to  the  plain- 
tiff from  the  removal  of  the  timber.  The 
court  overruled  bis  motion  to  set  aside  the 
order  appointing  a  receiver,  and  McClure  ap- 
peals. 

Section  298  of  the  Civil  Code  of  Practice 
is  as  follows:  "On  the  motion  of  any  party 
to  an  action  who  shows  that  be  has,  or  prob- 
ably has,  a  right  to,  a  lien  upon,  or  an  inter- 
est In,  any  property  or  fund,  the  right  to 
which  is  Involved  in  the  action,  and  that  the 
property  or  fund  is  in  danger  of  being  lost, 
removed  or  materially  injured,  the  court,  or 
the  Judge  thereof  during  vacation,  may  ap- 
point a  receiver  to  take  charge  of  the  prop- 
erty or  fund  during  the  pendency  of  the  ac- 
tion, and  may  order  and  coerce  the  delivery 
of  it  to  him.  The  order  of  a  court,  or  of  the 
Judge  thereof,  appointing  or  refusing  to  ap- 
point a  receiver,  shall  be  deemed  a  final  or- 
der for  the  purpose  of  an  appeal  to  the  Court 
of  Appeals.  Provided,  that  such  order  shall 
not  be  superseded."  It  is  Insisted  for  the 
appellee  that  the  petition  shows  that  McGee 
has  a  right  to  the  property  Involved  in  the 
action,  that  the  property  is  in  danger  of  be- 
ing lost  or  removed,  and  that  the  petition  on 


its  face  brings  the  case  literally  within  the 
provisions  of  the  section.  The  section  Is  to 
be  read,  however.  In  connection  with  other 
sections  of  the  Code,  and  In  view  of  the  set- 
tled practice  in  equity  at  the  time  the  Code 
was  adopted.  The  language  of  the  Code  is 
not  that  a  receiver  must  be  appointed,  but 
tliat  he  may  t>e  appointed.  "May"  here  is 
not  equivalent  to  "must."  Whether  the  court 
will  In  any  case  appoint  a  receiver  has  always 
rested  in  the  discretion  of  the  diancellor. 
li.  &  N.  R.  R.  Co.  V.  Bakiii,  100  Ky.  746,  39 
S.  W.  416.  But  the  discretion  of  the  chancel- 
lor in  a  case  of  this  sort  is  not  unlimited. 
The  character  of  the  case  in  which  the  dis- 
cretion may  be  exercised  has  been  defined 
by  a  long  line  of  authorities.  In  High  <ta 
Receivers,  !  10,  the  rule  ia  thus  stated:  "A 
receiver  being  appointed  by  a  court  of  equity 
in  the  exercise  of  Its  extraordinary  Jurisdic- 
tion, applications  for  the  relief  are  governed 
by  many  of  the  principles  which  control  the 
courts  in  administering  the  extraordinary 
remedy  of  an  injunction.  And  as  It  Is  al- 
ways a  sufficient  objection  to  the  granting 
of  an  injunction  that  the  person  aggrieved 
has  a  full  and  adequate  remedy  at  law,  so 
courts  of  equity  will  not  lend  their  aid  by 
the  appointment  Of  receivers  where  tiie  per- 
sons seeking  the  relief  have  ample  redress  by 
the  usual  course  of  proceedings  at  law,  or 
where  the  law  affords  any  other  safe  or  ex- 
pedient remedy."  See,  also,  17  Cyc.  Plead- 
ing &  Practice,  p.  728;  Harmon  v.  Ky.  Coal 
Co.  (Ky.)  21  S.  W.  1054;  Collins  v.  Rlcbart 
14  Bush,  621. 

Under  sections  180-184,  the  plaintiff  in  an 
action  to  recover  the  possession  of  personal 
property  may  sue  out  an  order  of  delivery 
and  have  the  property  delivered  to  him  upon 
the  execution  of  the  proper  bond.  By  sec- 
tion 249,  the  plaintiff  may  have  a  specific  at- 
tachment for  the  property  upon  execution  of 
the  proper  bond,  and  under  section  272  be 
can  obtain  an  injunction  restraining  the  de- 
fendant from  injuring  or  removing  the  prop- 
erty pending  the  action,  ui>on  executing  the 
proper  bond.  The  order  for  a  receiver  is 
made  without  any  bond,  and,  if  the  practice 
followed  in  this  case  is  approved,  an  Insol- 
vent plaintiff  may  take  possession  of  the 
property  in  contest  In  all  suits  of  this  char- 
acter and  thus  do  the  defendant  great  injury 
for  which  there  would  be  no  remedy.  It  was 
not  the  purpose  of  section  298  to  provide 
that  in  all  cases  a  receiver  might  be  appoint- 
ed where  the  plaintiff  showed  that  he  was 
entitled  to  the  property,  and  that  It  was  In 
danger  of  being  lost  The  appointment  of 
a  receiver  is  an  extraordinary  remedy,  and 
to  obtain  this  extraordinary  remedy  It  must 
be  shown  that  the  defendant  Is  insolvent,  or 
that  some  other  reason  exists  rendering  the 
other  remedies  referred  to  inadequate^  Were 
the  rule  otherwise,  the  remedies  provided  by 
the  Code  by  claim  and  delivery  and  by  spe- 
cial attachment  would  be  practically  useless. 
Holmes  v.  Stix,  104  E^y.  351,  47  a  W.  243; 
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TaiTto  T.  Coke  C!a,  109  Ky.  679,  90  S.  W. 
183. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  the  circuit  court  to  set 
aside  tbe  «Nrder  sHwlntlng  the  receiver. 


LOUISVILIjB  &  N.  B.  CO.  T.  RONBT  et  al. 

(Court  of  Appeals  of  Kentuclcy.     March   18, 
1908.) 

1.  DAHAOIB  — FlXAOIHO— "Obkesal  Spbcial 
Daicages." 

"Oeneral  damacies"  are  the  damages  which 
tlie  law  presumes  to  have  accrued  from  the 
wroos  complained  of  as  a  necessary  result  there- 
of, and  need  not  be  averred  in  tiie  petition, 
while  "special  damases"  are  those  wbdch  are 
the  natural  and  i>roxImate  result  of  the  wrong, 
but  not  the  necessary  consequence  thereof,  and 
must  be  specially  alleged  in  the  petition,  or 
they  are  not  recoverable. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  15,  Damages,  |  413. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  305&-3060;  vol.  7,  pp.  6572-8578; 
VOL  8,  pp.  7669,  7802.] 

2.  Samc— iBSTTSa  UfD  Pboof. 

A  petition,  in  an  action  against  a  carrier 
for  carrying  a  female  passenger  beyond  her 
station,  which  alleges  that  when  she  arrived 
at  the  station  it  was  dark,  that  she  was  com- 
pelled to  ride  and  walk  home,  by  "whidi  she  was 
made  sick  and  nervous  for  many  weeks  there- 
after and  permanently  injured,'  is  Insufficient 
to  authorizie  a  recovery  for  injuries  resulting 
from  a  miscarriage. 

(Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  19k  Damages,  U  441-44is.] 

Appeal  from  Circuit  Court,  Bullitt  County. 

"Not  to  be  officially  reported." 

Action  by  James  Roney  and  another  against 
the  Louisville  &  Nasbvllie  Railroad  Company. 
From  a  Judgment  for  plaintiffs,  defendant 
.ippeals.    Reversed  and  remanded. 

Charles  Carroll  and  Benjamin  D.  War- 
fleld.  for  appellant  Chapeze  &  Halatead,  for 
appellees. 

BARKEJR,  J.  The  appellee  Mrs.  Jennie 
Roney  instituted  this  action  against  the 
LouiSTilie  &  Nashville  Railroad  Company  to 
recover  damages  which  she  alleged  she  sus- 
tained by  being  carried  past  her  station,  Lo- 
tus, in  Bullitt  county,  to  the  'next  station, 
Deatsville,  some  2^  miles  beyond  her  desti- 
nation, whereby  she  was  compelled  to  drive 
back  over  a  muddy  and  rough  road — a  part 
of  the  way  having  to  walk  because  of  the 
danger  of  tbe  carriage  turning  over — and  by 
all  of  which  she  was  made  sick  and  nervous, 
and  caused  to  suffer  mental  and  physical  pain 
and  anguish.  A  trial  resulted  In  a  verdict 
in  her  favor  for  the  sum  of  $500,  of  which 
the  railroad  is  now  complaining. 

The  only  error  seriously  relied  on  for  re- 
versal is  that  of  tlie  trial  court  in  permitting 
the  plaintlfl  to  show  that  she  was  pregnant 
at  the  time  of  the  Injury  complained  of,  and 
as  a  result  of  It  suffered  a  miscarriage.  It 
is  claimed  by  appellant  that  the  damages  sus- 
tained by  tbe  miscarriage  of  appellee  were 
special  In  tbelr  nature,  and  not  such  as  would 


ordinarily  result  from  the  inconvenience  and 
hardship  which  she  suffered  in  driving  back 
to  her  home  over  the  muddy  and  rough  road, 
and  that  in  order  to  recover  for  it  she  should 
have  specially  alleged  this  injury  In  her  pe- 
tition, and  thus  apprised  the  defendant  of  her 
claim,  so  that  it  might  have  been  prepared 
to  meet  and  rebut  it  The  allegation  of  the 
petition  with  regard  to  the  damages  sustained 
by  the  plaintiff  is  as  follows:  "That  when 
she  arrived  at  Deatsville  it  was  dark  and 
very  late  in  the  evening,  and  she  was  com- 
pelled to  ride  part  of  the  way  home  and  walk 
part  of  the  way  in  the  dark  and  mud,  by  all 
of  which  she  was  made  sick  and  nervous  for 
many  weeks  thereafter,  and  permanently  In- 
jured, and  damaged  in  the  sum  of  $10,000." 
It  is  very  evident  that  the  defendant  was  not 
apprised  by  this  allegation  that  one  of  the 
elements  of  the  damage  which  the  plaintiff 
proposed  to  recover  was  for  a  miscarriage. 
A  miscarriage  does  not  necessarily,  or  even 
ordinarily,  result  from  an  inconvenience  such 
as  the  plaintiff  was  put  to  by  the  alleged  neg- 
ligence of  the  defendant;  and  to  allow  her 
to  mask  so  unusual  a  result  from  the  injury 
complained  of  behind  the  vague  allegation 
that  she  was  "made  sick  and  nervous  for 
many  weeks  thereafter"  would  be  to  enable 
her  to  work  a  surprise  upon  the  defendant 
which  would  closely  approximate  a  fraud. 
The  object  of  pleading  is  to  apprise  the  op- 
posite party  of  the  case  he  is  to  meet,  so  that 
he  may  prepare  his  defense  accordingly ;  and, 
while  the  rules  of  pleading  do  not  require 
the  facts  constituting  piaintifrs  claim  to  be 
alleged  with  minute  particularity,  yet  a  spirit 
of  fair  play,  which  runs  all  through  them,  re- 
quires a  sufficient  declaration  to  apprise  the 
opposite  party  of  what  he  is  expected  to  meet 
Now  under  the  allegation  that  the  plaintiff 
was  "made  sick  and  nervous  for  many  weeks 
thereafter"  the  defendant  would  naturally  ex- 
pect only  such  sickness  and  nervousness  as 
would  ordinarily  result  to  a  woman  who  bad 
been  put  to  the  Inconvenience  of  which  this 
plaintiff  complains.  There  would  be  no  rea- 
son to  suspect  that  she  wss  pregnant,  or  that 
the  anxiety  of  mind  or  the  inconvenience  of 
having  to  walk  a  part  of  the  way  produced  a 
miscarriage.  We  think  there  cannot  be  any 
question  that  a  miscarriage  as  a  result  of  the 
acts  complained  of  in  the  i>etition  would  be 
considered  very  unusual,  and  could  not  be 
expected  to  result  either  necessarily  or  nat- 
urally from  it 

The  following  authority  will  fully  illustrate 
the  point  under  discussion:  In  Newman  on 
Pleadings,  p.  438,  the  rule  stated  is  as  fol- 
lows: "It  is  a  general  rule  that  such  dam- 
sges  as  may  be  presumed  necessarily  to  re- 
sult from  the  breach  of  a  contract  need  not 
be  stated  with  any  great  particularity  in  the 
petition ;  but  If  the  damages  be  not  neces- 
sarily implied,  nor  the  extent  of  them,  it  will 
be  requisite  for  the  plaintiff  to  state  the  In- 
Jury  specially  and  circumstantially  in  order 
to  apprise  the  defendant  of  the  facts  Intend- 
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ed  to  be  proyed,  bo  that  he  may  be  prepared 
to  dispute  them,  or  else  the  plaintiff  will  not 
be  permitted  to  give  evidence  of  sach  dam- 
agee  on  the  trial.  If  the  damages  result  nec- 
essarily from  the  Injnry  or  wrong  complained 
of,  they  are  called  'general  damages,'  and  will 
be  embraced  by  the  general  statement  of  the 
facts  and  the  demand  of  relief;  but  If  such 
damages  be  the  natural,  although  not  the 
necessary,  result  of  such  injury  or  breach 
of  contract,  they  are  termed  'special  dam- 
ages,' and  must  be  specially  stated  In  the  pe- 
tition." Again,  on  page  441,  the  following 
language  Is  used:  "But  If  the  plaintiff,  by 
reason  of  the  wrongful  act  of  the  defendant, 
sustained  some  injury  which  was  the  natural 
and  proximate,  but  not  the  necessary,  conse- 
quence of  such  wrongful  act,  it  must  be  al- 
leged In  the  petition,  or  he  cannot  recover 
such  special  damages.  Thus  If  the  plaintiff, 
who  has  been  assaulted  and  wounded,  seeks 
to  recover,  not  only  the  general  damages  for 
the  battery,  but  also  for  the  loss  of  his  time 
and  labor,  and  for  the  money  paid  out  In 
physician's  bllla  Incurred  during  his  slck- 
nesfl  resulting  from  such  wounds,  or  if  a 
plaintiff,  who  has  been  assaulted  and  impris- 
oned by  the  defendant,  seeks  to  recover  dam- 
ages for  the  continuation  of  his  imprison- 
ment, and  the  consequent  loss  of  health,  etc., 
he  must  state  the  facts  upon  which  his  right 
to  special  damages  is  based.  Other  instances 
might  be  mentioned  illustrating  the  general 
rule  that  the  plaintiff  in  his  petition-  must 
show  the  extent  of  the  wrong  or  injury  done 
by  the  defendant,  and  his  consequent  liability 
to  the  plaintiff;  but  those  already  cited  will 
suffice  now,  and  the  subject  will  be  further 
considered  presently." 

In  Alexander,  etc.,  v.  Humber,  8  Ky.  Law 
Rep.  619,  In  an  opinion  by  the  superior  court 
it  Is  said:  "General  damages  are  such  as 
the  law  presumes  to  have  accrued  from  the 
wrong  complained  of,  and  need  not  be  aver- 
red. Special  damages,  not  being  necessarily 
implied,  must  be  alleged." 

Again,  in  Sandy  River  Cannel  Coal  Co.  v. 
CaudlU,  15  Ky.  Law  Rep.  665,  the  same 
court  says:  "Where  damages  are  special  and 
not  necessarily  the  result  of  the  act  com- 
plaizied  of,  they  must  be  specially  averred 
In  the  pleadings." 

In  the  case  of  Louisville  &  Nashville  Rail- 
road Co.  V.  Reynolds,  71  S.  W.  516,  24  Ky. 
Law  Rep.  1402,  the  court  speaks  as  follows: 
"The  allegation  of  the  plalntlfFs  petition  in 
regard  to  the  damages  is  in  these  words: 
'By  all  of  which  plaintiff  was  badly  bruised 
and  injured  In  his  person,  and  his  health 
and  vitality  permanently  impaired,  and  bis 
ability  to  walk  with  ease  and  comfort  per- 
manently and  greatly  decreased,  and  he  was 
also  caused  great  mental  and  physical  suffer- 
ing, and  for  a  long  time  rendered  incapable 
of  attending  to  his  business,  whereby  he  has 
been  damaged  in  the  sum  of  $10,000,  for 
which  amount  he  prays  Judgment  and  all 
proper  relief.'    The  plaintiff  stated  that  he 


was  a  practicing  physician,  making  a  special- 
ty of  diseases  of  the  ^e,  ear,  nose,  and 
throat  for  something  like  30  years.  Then, 
over  the  objection  of  the  defendant,  this  evi- 
dence was  admitted:  'Q.  I  will  get  yon  to 
state  to  the  Jury  in  April,  when  yon  receiv- 
ed this  injury  at  that  time,  what  relation 
that  bears  to  the  best  part  of  the  year,  and 
what  would  be  your  Income  for  that  period 
of  days  that  you  were  sick?  A.  Well,  from 
March  until  the  end  of  June  Is  the  best  time 
of  the  year  for  me.  I  earn  something  more 
than  on  an  average  |100  per  day  during  the 
first  six  months  of  the  year.'  The  injury  oc- 
curred on  the  18th  of  AprlL  Appellee  was  not 
able  to  sit  up  for  17  or  18  days,  and  at  the 
end  of  three  months  was  not  able  to  ride  in 
a  street  car.  The  jury  returned  a  verdict 
for  $9,166.66  under  an  instruction  of  the 
court  allowing  them  to  find,  among  other 
things,  such  an  amount  as  would  fairly  and 
reasonably  compensate  appellee  for  the  valne 
of  time  lost  Where  special  damages  are 
not  such  as  the  defendant  would  naturally 
anticipate  from  the  injury,  they  must  be 
pleaded  with  sufficient  particularity  as  fairly 
to  apprise  him  of  the  charge  which  he  is  to 
meet.  In  2  Oreenleaf  on  SMdence,  i  254, 
after  a  statement  of  the  rule  as  to  general 
damages,  it  is  said:  'But  where  the  damages, 
though  the  natural  consequences  of  the  act 
complained  of,  are  not  the  necessary  result 
of  it,  they  are  termed  "special  damages," 
which  the  law  does  not  imply;  and  therefore, 
in  order  to  prevent  a  surprise  upon  the  de- 
fendant, they  must  be  particularly  specified 
In  the  declaration,  or  the  plaintiff  will  not  be 
permitted  to  give  evidence  of  them  at  tbe 
trial.'  Donnell  v.  Jones,  13  Ala.  490,  48  Am. 
Dec.  59;  6  Ency.  PL  &  Pr.  750.  The  petiUon 
in  this  case  was  not  sufficient  to  admit  the 
evidence  in  question  under  the  above  rule. 
The  fact  that  this  was  the  best  season  of  the 
year  for  the  plaintiff  In  the  practice  of  his 
specialty,  and  that  the  time  he  lost  was  so 
valuable,  was  not  to  be  inferred  from  his  in- 
Jury  or  the  bare  allegation  that  he  lost  time; 
and,  to  justify  a  recovery  of  items  so  unusu- 
al, the  fact  should  have  been  specially  plead- 
ed. In  view  of  the  slae  of  the  verdict,  the 
peculiar  facts  of  the  case,  and  the  admission 
of  this  evidence,  we  are  of  opinion  that  a 
new  trial  should  be  granted." 

See,  also,  Louisville  &  Nashville  Railroad 
Co.  V.  Mason,  72  S.  W.  27,  24  Ky.  Law  Rep. 
1623;  L.  &  N.  Railroad  Co.  T.  Dickey  (Ky.) 
104  S.  W.  829. 

We  do  not  mean  to  hold  that  every  phase 
of  the  sickness  produced  by  a  misfortune 
such  as  appellee  claims  occurred  to  her 
should  be  set  forth,  nor  all  of  its  complica- 
tions; but,  where  the  result  is  so  unusual  as 
the  miscarriage  of  a  pregnant  woman,  then 
we  think  the  defendant  should  be  notified  by 
the  pleadings  that  such  a  result  will  be  com- 
plained of. 

We  think  the  court  erred  In  permitting, 
over  the  objection  of  the  defendant,  testi  mo- 
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ny  on  behalf  of  the  plalntMT  that  she  was 
pregnant  and  had  had  a  miscarriage;  and 
for  this  reason  the  Jndgment  will  have  to  be 
reversed.  When  the  case  returns  to  the  cir- 
cuit conrt,  the  plaintiff,  if  she  desires,  should 
be  allowed  to  amend  her  petition. 

Judgment  reversed  for  proceedings  consist- 
ent with  this  opinion. 


BLACK  DIAMOND  COAL  &  MINING  00. 
V.  PRICE. 

(Court  of  Appeals  of  Kentucky.     Jan.  90, 
1908.) 

1.  MAsrraB  AKD   Sebvart  —  Saix   Place   to 

WOBK— LlABIUTT  FOB  NEOLIOEnCE. 

It  is  the  duty  of  the  employer  to  provide 
Us  employes  with  a  reasonably  safe  place  to 
work,  and  especially  to  warn  or  protect  them 
against  hidden  dangers,  and  for  Us  neeligence 
in  these  particulars,  causing  injuries,  they  are 
mtitled  to  recover. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Master  and  Servant,  K  171-174.] 

2.  Saxx— Action   tob  Irjubixs— Bvidbrob— 
Adhissibilitt. 

Reports  of  a  mine  inspector  as  to  the  con- 
dition of  a  mine  shortly  before  an  explosion, 
causing  injury  to  an  employ^,  showing  its  dan- 
gerous condition,  were  admissible  in  an  action 
for  the  injury. 

[E^  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Master  and  Servant,  i  916.] 

3.  Same  —  Ve:«tilation  of  Mines  —  Duty  of 
MiNina  CoMPANT. 

The  obligation  of  a  minini;  company  to  re- 
move the  cause  of  bad  ventilation  in  its  mine  is 
the  same  whether  due  to  a  defect  in  the  plan  of 
ventilation  in  use,  or  the  insufficiency  of  the  ap- 
paratus for  distributing  fresh  air,  causing  dan- 
ger to  employ^. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  8  209.] 

4.  Same- Ddtt  of  Scbvant  —  Reliakce  ok 
Cask  of  Master. 

As  it  is  the  duty  of  a  mine  owner  to 
take  every  reasonable  precaution  to  have  his 
mine  in  a  reasonably  safe  condition  for  the  work 
of  his  employes  therein,  unless  a  danger  incident 
to  the  employment  is  Imown  to  the  servant  or  is 
obvious,  be  may  rely  on  the  implied  assurance 
of  superior  Imowledge  of  his  employer  that  the 
premises  are  reasonably  safe. 

[EJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  ||  209,  647-549.] 

5.  Tbiax— Requbbts  fob  Instbuctions  —  In- 
btbcctions  Albbadt  Oivek. 

There  is  no  error  in  refusing  instructions 
covered  by  instructions  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  H  651-660.] 

8i  CoiiTiwTJAHCB  —  Affidavits  fob  CoNTiNtr- 

akcb. 

The  facts  claimed  to  be  known  by  an  ab- 
sent witness  and  expected  .to  be  proved  by  him, 
as  stated  in  an  affidavit  for  continuance,  are  all 
that  may  be  property  read  to  the  jury,  and  it  is 
error  to  permit  the  opposite  counsel  to  read 
other  parts  of  the  affidavit  relating  to  diligence, 
materiality,  etc.,  which  are  intended  only  for 
the  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  10,  Continuance,  {  116.] 

7.  MASTEB  AKD  SEBTART— IRJTTBT  TO  MiREB— 
BVIDBKCK  OF  OTHXB  EiXPLOSIOKS. 

In  an  action  for  injuries  to  a  miner  caused 
i>y  an  explosion,  evidence  of  other  explosions  in 
the  mine  idnce  the  accident  was  incompetent  for 


any  purpose,  and  its  admission  is  reversible  er- 
ror. 

[Ed.  Note.— For  cases  in  pobit,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  If  917-010.] 

Appeal  from  Circuit  Court,  Muhlenburg 
County. 

"Not  to  be  officially  reported." 

Action  by  L.  B.  Price  against  the  Black 
Diamond  Coal  &  Mining  Company.  From  a 
Judgment  for  plalntlfl,  defendant  appeals. 
Reversed. 

Gordon,  Gordon  Se  Cox,  for  appellant  R. 
T.  Thomas,  Jr.,  for  appellee. 

SETTLE),  J.  Appellee,  L.  B.  Price,  an  cm- 
ploy«  of  the  appellant.  Black  Diamond  Coal 
&  Mining  Company,  while  engaged  at  work 
In  its  mine,  was  injured  by  an  explosion  of 
flre  damp,  or  gas,  which  occurred  therein. 
For  the  injuries  thus  received  he  sued  appel- 
lant In  the  court  below  and  recovered  a  ver- 
dict and  judgment  against  It  for  $1,000  dam- 
ages. Appellant  was  refused  a  new  trial 
and  by  this  appeal  seeks  a  reversal  of  the 
judgment 

We  will  discuss  the  evidence  no  further 
than  to  say  that  it  seemed  to  have  fairly  sus- 
tained appellee's  contentioi^  that  his  injuries 
were  caused  by  the  gross  negligence  of  appel- 
lant and  its  servants,  his  superiors  In  the 
mine,  in  that  It  conduced  to  prove  the  exist- 
ence of  flre  damp  in  the  mine  previous  to  and 
at  the  time  of  the  accident,  and  that  its  pres- 
ence was,  or  ought  to  have  been,  known  to 
appellant  It  also  conduced  to  prove  that 
the  machinery  or  appliances  used  by  appel- 
lant for  maintaining  ventilation  in  Its  mine 
was  insufficient  for  that  purpose,  and  the 
want  of  proper  ventilation  produced  the  con- 
ditions that  created  flre  damp,  and  by  rea- 
son thereof  made  the  mine  dangerous.  The 
evidence  further  conduced  to  prove  that  ap- 
pellant's mine  manager,  by  whose  direction 
appellee  and  certain  of  his  fellow  servants 
approached  the  place  of  the  explosion,  was 
personally  guilty  of  gross  negligence  in  not 
making  a  ttet  of  whether  there  was  fire  damp 
In  the  room  into  which  they  were  ordered,  by 
causing  it  to  be  entered  with  a  safety  lamp 
before  they  went  into  it,  instead  of  which 
he  caused  one  of  the  servants  to  enter  It  with 
an  ordinary  miner's  lamp  or  torch,  which 
caused  the  explosion  and  consequent  Injury 
to  appellee  and  several  of  his  companions. 
There  was  a  contrariety  of  evidence  as  to 
the  question  of  whether  his  injuries  were  of 
a  permanent  character,  but  there  was  suf- 
ficient evidence  on  this  question  to  authorize 
Its  submission  to  the  Jury.  As  It  was  the 
duty  of  appellant  to  provide  its  employes 
with  a  reasonably  safe  place  to  work,  and 
especially  to  warn  or  protect  them  against 
hidden  dangers,  and  Its  negligence  In  the  par- 
ticulars named  caused  appellee's  Injuries,  It 
Is  clear  that  the  jury  ought  to  have  return- 
ed a  verdict  in  his  behalf  for  some  amount 

We  see  no  ground  for  appellant's  conten- 
tion that  the  lower  court  erred  in  overruling 
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the  demurrer  to  tbe  petition.  We  fail  to  see 
that  the  petition  la  lacking  In  any  averment 
of  fact  essential  to  a  correct  statement  of  ap- 
pellee's cause  of  action.  Hence  the  demurre' 
was  properly  oTemiled.  Appellant  is  equal- 
ly without  ground  of  complaint  as  to  the  rul- 
ing of  the  trial  court  In  admitting  as  evi- 
dence the  two  reports  of  the  mine  Inspector 
as  to  the  condition  of  appellant's  mine  short- 
ly before  the  explosion.  One  of  the  reports 
was  made  about  a  month,  and  the  other  nine 
days,  before  the  explosion.  Both  reports 
showed  the  existence  in  the  mine  of  such 
conditions  as  were  calculated  to  produce  fire 
damp,  liable  to  explode  at  any  time,  to  the 
destruction  of  life  as  well  as  property.  In- 
spection of  mines  is  required  by  statute,  and 
by  the  same  authority  certain  duties  of  a 
precautionary  nature  are  required  of  mine 
owners,  the  object  of  which  Is  to  protect  the 
lives  of  their  employes.  The  two  reports  In 
question  gave  to  appellant  notice  of  the  dan- 
gerous condition  of  its  mine,  and  were  sufB- 
dent  to  have  Impressed  It  with  the  necessity 
of  removing  the  elements  of  danger,  which, 
if  done,  would  liave  prevented  appellee's  In- 
juries. It  Is  not  material  whether  the  re- 
ports laid  the  cause  of  the  bad  ventilation 
obtaining  in  the  mine  to  a  defect  In  the  plan 
of  ventilation  In  use  by  appelant,  or,  as 
claimed,  by  appellant  to  the  insuflSclency  of 
the  apparatus  for  distributing  fresh  air  In 
the  mine.  If  from  either  cause  the  danger 
was  produced,  the  obligation  on  the  part  of 
appellant  to  remove  It  was  the  same.  The 
admlBRlbllity  of  such  reports  of  Inspection 
as  competent  evidence  was  recognized  by  this 
court  in  the  case  of  Andricua*  Adm'r  v. 
Plnevllle  Coal  Oo.  (Ky.)  90  &  W.  233,  for  the 
purpose  of  showing  the  plan  of  ventilation 
and  that  such  fact  was  known  to  the  mine 
owner.  As  it  is  the  duty  of  the  mine  owner 
to  take  every  reasonable  precaution  to  have 
his  mine  in  a  reasonably  safe  condition  (or 
the  performance  of  the  duties  of  bis  em- 
ployes therein,  "unless  a  danger  incident  to 
the  employment  Is  known  to  the  servant,  or 
Is  an  obvious  danger,  he  may  rely  upon  the 
implied  assurance  and  superior  knowledge  of 
his  employer  that  the  premises  are  reason- 
ably safe  for  the  purpose  for  which  they  are 
being  used."  The  reports  of  the  mine  In- 
spector being  clearly  competent,  they  were 
properly  allowed  to  be  read  to  the  Jury. 

Notwithstanding  the  many  objections  urg- 
ed by  appellant's  counsel  to  the  instructions, 
we  are  unable  to  find  any  error  In  them.  On 
the  contrary,  they  present  with  admirable 
clearness  the  law  and,  as  we  think,  all  the 
law  applicable  to  the  Issues  Involved,  and, 
this  being  true,  no  error  could  have  resulted 
In  refusing  the  Instructions  asked  by  appel- 
lant 

There  were,  however,  two  errors  committed 
by  the  lower  court  on  the  trial  to  which  we 
shall  now  advert.  The  first  being  the  ruling 
of  the  court  in  requiring  to  be  read  to  the 
Jury  such  parts  of  the  afiidavit  of  appellant's 


chief  agent  as  had  reference  to  the  steps  tak- 
en by  appellant  to  procure  the  attendance  of 
Garrett  as  a  witness  In  its  behalf.  The  af- 
fidavit was  filed  to  obtain  a  continuance  on 
account  of  the  absence  of  Garrett,  who  was 
appellant's  mine  foreman,  and  present  direct- 
ing the  work  of  appellee  and  his  fellow  serv- 
ants, at  the  time  of  the  exploslcHi.  Garrett 
lived  at  Central  City,  only  a  few  miles  from 
the  place  of  trial.  Both  a  subpoena  and  at- 
tachment had  Issued  against  him  at  appel- 
lant's request,  but  neither  had  been  executed 
upon  blm.  In  brief,  appellant  had  failed  to 
procure  the  attendance  of  Garrett,  and  this 
fact,  togetiier  with  the  steps  taken  to  that 
end,  were  set  out  in  the  affidavit,  as  was  an 
expression  of  affiant's  belief  that  the  witness 
was  evading  the  sheriff  and  process  of  the 
court  to  avoid  giving  his  testimony  In  tho 
case.  In  addition,  the  affidavit  set  forth  with 
great  particularity  the  facts  in  respect  to 
Garrett's  relations  with  appellant  and  to 
the  mine,  the  condition  of  the  mine,  the  ex- 
plosion, and  the  conduct  of  appellee  in  con- 
nection therewith,  to  which  It  was  claimed 
Garrett  would  testify.  By  consent  of  appd- 
lee,  the  court,  to  prevent  a  continuance  of 
the  case,  permitted  appellant  to  read  to  the 
Jury,  as  If  It  were  a  deposition,  that  part  of 
the  affidavit  containing  the  facts  to  which  it 
was  expected  Garrett  would.  If  present,  tes- 
tify. Before  closing  its  testimony,  appel- 
lant's counsel  read  to  the  Jury  only  so  much 
of  the  affidavit  as  purported  to  ccmtain  the 
facts  claimed  to  be  known  to  Garrett  and  ex- 
pected to  be  proved  by  him.  But  after  this 
was  done  appellee's  counsel,  in  the  presence 
of  the  Jury,  said  to  counsel  by  whom  the  af- 
fidavit had  been  read:  "Did  yon  read  all 
that  deposition  7"  To  whidi  appellant's  coun- 
sel replied:  "Yes,  sir."  Appellee's  counsel 
then  said:  "Ton  didn't  read  it  all.  All  this 
affidavit  Is  filed,  and  I  want  It  aH  read: 
want  all  the  affidavit  read." 

Counsel  for  appellant  objected  to  the  fore- 
going statements  of  appellee's  connsel  and 
to  the  reading  of  the  formal,  and  theretofore 
omitted,  parts  of  the  affidavit;  but  the  court 
overruled  the  objection  and  required  the  pre- 
viously omitted  parts  of  the  affidavit  to  be 
read,  to  whldi  appeflant  at  the  time  excepted. 
At  the  time  of  the  ruling  referred  to,  the 
court  said  to  the  Jury:  "Gentlemen  of  the 
Jury,  you  understand  that  this  Is  an  affidavit 
for  continuance,  and  there  is  put  into  It  what 
the  absent  witness  would  swear.  Mr.  Oox, 
appellant's  counsel,  as  is  the  usual  case  for 
attorneys,  read  that  part  of  the  affidavit 
showing  what  the  witness  would  state.  That 
Is  usual,  and  that  is  all  that  is  necessary  to 
read  to  the  Jury.  There  is  a  part  there  show- 
ing the  reasons  of  the  absence  of  the  witness. 
That  is  usually  addressed  to  the  court  In  or- 
der that  he  may  determine  whether  they  are 
entitled  to  read  the  evidence.  That  is  in- 
tended for  the  ear  of  the  court,  and  not  the 
Jury,  and  that  is  the  part  omitted,  bat  I 
think  the  other  party  may  have  that  read 
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if  he  asks  It"  The  court  should  not  have 
required  to  be  read  that  part  of  the  affidarlt 
which  had  been  omitted  by  appellant's  coun- 
sel. It  related  only  to  the  question  of  dili- 
gence on  the  part  of  appellant  in  the  matter 
of  attempting  to  secure  the  attendance  and 
oral  testimony  of  the  absent  witness,  and  the 
further  question  whether  the  testimony  was 
so  materia)  and  important  as  that  appellant 
could  not  safely  go  Into  trial  without  it 
These  questions  should  be  addressed  to  the 
court  and  are  to  be  determined  by  tbe  court. 
The  Jury  are  not  concerned  with  them  and 
should  not  hear  them  read  or  be  allowed  to 
consider  them.  Llndle  v.  Commonwealth,  111 
Ky.  866,  64  S.  W.  986.  Probably  the  state- 
ments of  tbe  conrt  that  appellant's  counsel 
had  acted  as  usual  in  omitting  such  parts  of 
the  affidavit  prevented  the  Inquiry  of  oppos- 
ing counsel  as  to  whether  he  had  read  it  all 
and  the  Insistence  of  the  latter  that  all  of  it 
tie  read,  from  making  tbe  impresslou  on  the 
Jury  tltat  appellant's  counsel  bad  Intentional- 
ly suppressed  some  material  part  or  jfarts 
of  tbe  affidavit  because  of  its  being  Wurtful 
to  liiB  client;  but  this  Is  doubtful,  wn'hlle  it 
is  not  dear  that  the  admonition  of  tbe  court 
was  explicit  enough  to  enable  the  jury  to 
fully  understand  his  meaning,  in  view  of 
wbat  was  said  by  tbe  court  and  its  probable 
effect  upon  the  Jury,  we  would  be  unwilling, 
on  account  of  tbe  error  in  allowing  the  pre- 
viously omitted  part  of  the  affidavit  to  be 
read  to  tlie  Jury,  to  reverse  the  Judgment 

A  more  serious-  error  was  committed 
tbe  trial  court  however,  in  permitting  appel- 
lee to  prove  otber  explosions  in  tbe  mine 
since  the  accident  The  testimony  was  irrele- 
vant, misleading,  and  highly  prejudicial.  It 
may,  and  doubtless  did.  Impress  tbe  Jury 
tliat  appellant  was  not  only  negligent  but  so 
wantonly  or  recklessly  dlsregardful  of  tbe 
safety  of  its  employes  that  it  was  unwilling 
to  profit  by  the  lesson  given  It  from  tbe  ac- 
ddent  causing  the  injuries  of  appellee  and 
certain  of  his  fellow  servants,  and  there- 
after permitted  tbe  same  conditions  to  con- 
tinue In  the  mine  at  tbe  imminent  risk  of 
further  similar  accidents  and  probable  loss 
of  life  to  Its  employes,  and  therefore  that 
sndi  misconduct  aggravated  appellant's  of- 
fense In  suffering  appellee  to  be  injured. 
Whether  this  Incompetent  testimony  Increas- 
ed the  amount  of  or  otherwise  influenced  the 
verdict  in  appellee's  behalf  we,  of  course, 
cannot  say,  but  that  it  was  reasonably  cal- 
culated to  do  so  we  have  no  doubt.  At  any 
rate.  In  view  of  tbe  manifest  incomi)etency 
of  tbe  evidence,  we  cannot  afford  to  speculate 
as  to  its  effect  upon  the  jury,  qor  as  to 
wliether  or  not  Its  effect  was  removed  by  the 
admonition  of  the  court  as  to  the  purpose  of 
Its  admission.  Evidence  of  previous  similar 
accidents  from  tbe  same  cause  would  have 
been  competent  to  show  tbe  dangerous  char- 
acter of  tbe  continuing  conditions,  and  that 
tbe  defendant's  attention  was  called  thereto, 


but  subsequent  similar  accidents  are  never 
competent  for  any  purpose. 

For  this  error  of  the  court  the  Judgment  is 
reversed,  and  cause  remanded  for  a  new 
trial  and  further  proceedings  consistent  with 
tbe  opinion. 


CUMBERLAND  CO.  v.  LEWIS. 

(Court   of  Appeals   of   Kentucky.     March   17, 
190a) 

1.  COKFOBATIONS  —  FOREIOR  OOBPOBATIONS — 
ACTIOKS— Sebvice. 

B^.  St  1903,  !  571,  relating  to  tbe  designa- 
tion 01  agents  of  foreign  corporations  on  whom 
service  of  process  may  be  liaa,  did  not  annul  the 
code,  and  service  may  be  had  in  the  same  man- 
ner as  before  the  enactment  of  said  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  (  2606.] 

2.  Pbocess— Rbtdbn— AKBNDioein?. 
If  service  of  process  on  a  foreign  corpora- 
tion waa  on  one  of  the  officers  or  agents  desig- 
nated by  statute,  but  tbe  writ  did  not  so  show, 
it  could  be  antended  to  conform  to  the  facts. 

3.  Same— Amerdiibnt. 
In  determining  whether  or  not  service  of 

process  was  on  a  proper  person,  the  court  will 
take  into  consideration  the  whole  record,  and 
consider,  not  only  tbe  retnrn  made  by  the  sheriff, 
but  the  &ctB  set  forth  in  the  affidavit  of  de- 
fendant filed  with  its  motion  to  vacate  the  Judg- 
ment on  the  ground  of  improper  service. 

4.  JUDOMENT— VaCATIOR— PhOCEEDINGS. 

On  a  motion  to  vacate  a  judgment  for 
lack  of  service  on  a  proper  person,  an  affidavit 
by  the  person  served  that  be  was  not  a  prindpal 
officer  or  agent  of  the  defendant  corporation  was 
not  conclusive ;  but  the  determination  of  wheth- 

ut|ep>te  was  or  not  depends  on  the  character  of 

^y"   outies  performed  by  hmi. 

6.  COBPOBATIONB  —  Foreigr  Oobfobatiors — 
Actions— Process— "Pbircipal  Offices  ob 
Agent." 

On  a  motion  to  vacate  a  Judgment  against 
a  foreign  corporation  for  want  of  proper  serv- 
ice of  process,  an  affidavit  of  the  person  served 
stated  that  he  waa  a  local  employA  of  tbe  defend- 
ant company  purchasing  real  estate  for  it  in 
the  county,  but  he  was  not  the  statutory  agent ; 
that  ttie  said  company  Is  now  doing  business 
in  the  county,  purcliasiiw  and  taking  title  to 
lands  In  its  own  right  ana  in  its  own  name,  and 
bad  complied  with  the  law  requiring  corpora- 
tions to  designate  an  agent  on  whom  service 
might  be  bad,  etc.  Held,  that  the  affidavit  show- 
ed that  affiant  was  a  prindpal  officer  or  agent 
as  defined  in  Code  Civ.  Prac.  f  73^  subsec.  33, 
on  whom  service  of  process  might  be  had,  not- 
withstanding his  assertion  to  the  contrary. 

[Bid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  12,  Corporations,  |  2611. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.   5559.] 

Appeal  from  Circuit  Court  Harlan  County. 
"Not  to  be  officially  reported." 
Proceedings  by  W.  W,  Lewis  against  the 
Cumberland  Company.    From  a  Judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

W.  V.  Hall  and  R.  T.  Irvln,  for  appellant 
H.  C.  Clay,  for  appellee. 

CLAY,  C.  Appellee,  W.  W.  Lewis,  insti- 
tuted this  action  In  tbe  Harlan  circuit  court 
to  be  relieved  from  tbe  obligation  of  a  title 
bond  and  to  quiet  bis  title  to  a  certain  tract 
of  land  located  In  Harlan  county,  Ey.  Tbe 
petition  charges  that  by  tbe  title  bond  in 
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question  appellant  agreed  to  pay  him  $12  per 
acre  for  the  land  therein  described;  that  of 
this  sum  $100  had  been  paid ;  that  the  con- 
tract further  provided  for  a  surrey  of  the 
land  and  a  complete  abstract  of  title;  that. 
If  any  defects  were  found  In  the  title,  the 
same  were  to, be  cured  by  appellee,  and  there- 
upon ^e  remainder  of  the  purchase  money 
was  to  be  paid;  that,  If  appellee  could  not 
make  a  good  and  sufficient  title,  then  the 
money  which  had  been  paid  by  appellant  was 
to  be  refunded;  that,  soon  aft^r  the  title 
was  abstracted,  appellant  notified  appellee 
that  be  declined  to  accept  any  conveyance 
therefor,  or  to  pay  anything  more  thereon; 
that  upon  receipt  of  said  notice  appellee  ten- 
dered and  ofFered  to  pay  back  the  $100  re- 
ceived by  him  of  appellant,  and  demanded 
of  appellant  a  surrender  or  cancellation  of 
the  title  bond.  The  petition  concludes  with 
the  prayer  that  the  title  bond  be  canceled 
and  appellee's  title  to  said  land  be  quieted, 
or  that  the  appellant  be  required  to  accept 
a  deed  from  appellee  and  to  pay  the  balance 
of  the  purchase  price. 

The  peUtion  was  filed  on  May  17,  1907. 
Thereupon  the  clerk  of  the  Harlan  circuit 
court  Issued  a  summons  for  appellant,  direct- 
ed to  the  sheriff  of  Harlan  county.  On  the 
day  said  summons  was  issued  It  was  served 
on  J.  H.  Mlddleton  by  the  sheriff  of  Harlan 
county,  and  the  sheriff's  return,  written  on 
the  back  of  the  process,  Is  In  these  words: 
"Executed  the  within  summons  May  17, 
1907,  on  defendant,  Cumberland  Company,  by 
delivering  to  J.  H.  Mlddleton,  chief  agent  of 
said  company  found  in  said  county  of  Har^ 
Ian,  a  copy  of  the  within  summons;  there 
being  no  other  officer  or  agent  of  said  com- 
pany found  in  said  county.  M.  G.  Ward,  S. 
H.  C,  by  T.  S.  Ward,  D.  S."  On  the  third 
day  of  the  May  term,  which  was  May  29th, 
1907,  the  petition  was  taken  for  confessed, 
and  a  Judgment  rendered  canceling  the  title 
bond,  quieting  appellee's  title  as  against  ap- 
pellant, and  adjudging  the  costs  of  the  ac- 
tion against  appellant. 

On  June  1,  1907,  appellant  filed  its  written 
motion  to  vacate  and  set  aside  the  Judgment 
In  question,  on  the  ground  of  improper  serv- 
ice of  process,  and  in  support  thereof  ten- 
dered the  affidavit  of  J.  H.  Mlddleton,  the 
party  upon  whom  process  was  served.  That 
affidavit  is  as  follows:  "The  affiant,  J.  H. 
Mlddleton,  states  that  he  is  a  local  employ^ 
of  the  Cxunberland  Company,  purchasing  real 
estate  for  It  In  Harlan  county ;  that  he  is  not 
the  statutory  agent  of  the  defendant,  Cum- 
berland Company,  upon  whom  process  can 
be  served  for  said  company ;  that  E.  S.  Jou- 
ett,  who  resides  at  Winchester,  Clark  county, 
Kentucky,  is  the  duly  constituted  and  au- 
thorized agent  of  the  defendant  company, 
upon  whom  process  may  be  served  for  it  in 
the  state  of  Kentucky,  and  that  it  has  no 
other  agent  upon  whom  process  may  be  serv- 
ed in  this  state ;  that  said  Cumberland  Com- 
pany   is   a    foreign   corporation,   organized 


and  existing  by  and  under  the  laws  of  the 
state  of  New  Jersey,  with  its  residence  In 
that  state ;  but  the  said  company  is  now  do- 
ing business  in  Harlan  county,  Kaitucky, 
purchasing  and  taking  the  title  to  lands  In 
its  own  right  and  In  its  own  name,  and  it 
has  complied  with  the  law  requiring  foreign 
corporations  to  designate  an  agent  in  K&n- 
tncky  upon  whom  process  may  be  served,  and 
said  agent  is  B.  8.  Jouett,  as  above  named. 
Afflant  further  states  that  the  process  in  this 
action — a  copy  of  it — ^was  delivered  to  blm 
aa  the  agent  of  said  company,  which  is  not 
true  or  correct;  that  he  has  no  otbw  rela- 
tion to,  or  connection  with,  the  basineag  of 
said  Cumberland  Company,  except  as  above 
herein  set  forth." 

The  law  is  now  well  settled  In  this  state 
that  the  provisions  of  section  571,  Ky.  St 
1903,  did  not  annul  the  Code,  and  service 
may  be  had  under  the  Code  as  it  might  have 
been  before  the  enactment  of  that  statute. 
New  South  Brewing  A  Ice  Co.  v.  Price,  21 
Ky.  Ijaw  Rep.  11,  50  8.  W.  963.  While  con- 
ceding this  proposition,  counsel  for  appellant 
insist  that  the  return  of  the  sheriff  in  this 
case  does  not  show  the  title  of  the  officer  on 
whom  service  was  had,  so  that  the  oonrt 
could  properly  determine  whether  or  not 
service  was  had  In  accordance  with  subaec- 
tlon  3,  (  51,  Code  Ctv.  Prac,  and,  farther- 
more,  that  the  affidavit  above  set  out  shows 
that  the  affiant  was  not  a  principal  officer  or 
agent,  as  defined  in  subsection  83,  i  732, 
Code  Civ.  Prac.  If,  as  a  matter  of  fact,  how- 
ever, the  service  was  upon  one  of  the  officers 
or  agents  designated  in  suttsectlon  38  of  sec- 
tion 732,  the  writ  could  t>e  amended  so  as 
to  conform  to  the  facts.  For  the  purpose  of 
det»'mlning  whether  or  not  service  in  this 
case  was  upon  a  proper  person,  we  may  take 
In  consideration  the  whole  record,  and  must 
necessarily  consider,  not  only  the  return 
made  by  the  sheriff,  but  the  facts  set  forth 
in  the  affidavit  of  Mlddleton.  It  will  be  ob- 
served that  this  affidavit  states  that  appel- 
lant is  a  foreign  corporation,  but  that  It  la 
now  doing  business  in  Harlan  county,  Ky., 
and  that  this  business  consists  In  purchasing 
and  taking  the  title  to  lands  in  its  own  right 
and  in  Its  own  name.  Although  affiant  de- 
scribed himself  as  a  mere  local  empl<^fi,  yet 
he  further  states  that  he  was  engaged  In  pur- 
chasing real  estate  for  appellant  in  Harlan 
county.  His  description  of  himself  as  a  local 
employ^,  of  course,  is  not  conclusive.  Wheth- 
er or  not  he  was  a  principal  officer  or  agent, 
as  defined  In  subsection  33  of  section  732  of 
the  Code,  must  depend  upon  the  character 
of  the  duties  performed  by  him.  From  that 
affidavit  it  does  not  appear  that  there  was 
any  other  officer  or  agent  in  Harlan  county, 
but  that  the  duty  of  purchasing  lands  for  a 
corporation  whose  business  it  was  to  pui> 
chase  lands  was  performed  by  the  affiant. 
We  cannot  imagine  any  more  important  duty 
being  Intrusted  to  an  agent  or  officer.  Hav- 
ing the  power  to  purchase  lands,  agree  on 
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tbe  prlcc^  and  thus  control  In  that  connty  an 
Important  part  of  tbe  bnslness  In  wbicb  bla 
affidaylt  sbowa  tbat  appellant  was  tben  ea> 
gaged,  we  tblnk  It  amtears  from  his  own 
affidavit  that  be  constituted  appellant's  man* 
aging  agent  in  tbat  connty,  and  is,  tberefore, 
its  principal  officer  or  agent  in  tbat  connty, 
as  d^ned  by  tbe  Oode.  We  are,  therefore,  of 
opinion  tbat  tbe  trial  court  did  not  err  in 
refusing  to  vacate  the  Judgment.  Upon  the 
return  of  the  case  the  trial  court  may  permit 
the  sheriff  to  amend  bis  return,  so  as  to 
show  that  process  was  served'  on  appellant's 
managing  agent. 
Judgment  affirmed. 


PBENO  T.  OVERMAN-SCHRADBB  CORD- 
AGE) CO. 

(Court  of  Appeals  of  Kentucky.     March   18, 
1908.) 

1.  MTabtkb  and  Skbvart— LiABii.rrT  roa  In- 
jtraiEs  TO  Sebvart— AcnoHB— SumciBMCT 

OF   EVIDBSCB. 

Eividence  in  an  action  against  a  master  to 
recover  for  injuries  to  a  servant  considered,  and 
keU  to  show  tbat  the  master  conid  not  have 
reasonably  anticipated  tbe  accident  and  could 
not  with  ordinary  prudence  have  guarded  against 
it 

2.  Sa Ml— Questions  fob  Jubt— Neolioencb 
OF  Mastxb. 

Evidence  In  an  action  agabist  a  master  to 
recover  for  injuries  to  a  servant  considered,  and 
trM  to  jnsfi^  the  givine  of  a  peremptory  in- 
struction to  find  for  defendant. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig: 
vol.  34,  Master  and  Servant,  U  954r«77.] 

Appeal  from  Circuit  Court,  Kenton  County. 

"Not  to  be  officially  reported." 

Action  by  Wilson  Peeno,  by  next  friend, 
against  the  Overman-Scbrader  Cordage  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

B.  F.  O^azianl,  for  appellant  Galvin  & 
GalTln  and  Edward  J.  Tracy,  for  appellee. 

NUNN,  J.  Appellant,  a  boy  nearly  21 
years  of  age,  was  employed  by  appellee  to 
operate  a  strapping  machine  in  Its  manufac- 
turing establishment.  Appellee's  foreman  di- 
rected him  to  gather  up  a  large  number  of 
bobbins  and  carry  them  to  another  strapping 
machine  and  place  them  on  it  In  going 
from  one  machine  to  tbe  other  it  was  neces- 
saiy  for  bim  to  walk  through  an  aisle  about 
six  or  seven  feet  wide.  Tbe  foreman  had 
walked  through  this  aisle  immediately  be- 
fore be  gave  the  order  to  ai^liant  At  tbe 
time  this  aisle  was,  at  one  point,  partially 
obstructed  by  a  bale  of  cordage,  which  was 
being  corded  at  the  time  by  a  young  man  in 
tbe  aisle.  This  young  man  was  standing  by 
the  bale  with  an  open  knife  in  bis  hip  pocket, 
with  tbe  blade  turned  upward  and  outward, 
which  he  used  in  cutting  the  cords  as  be 
might  need  them.  Some  of  the  ends  of  the 
rope  being  used  by  tbe  baler  extended  some 
distance  ftom  tbe  bale,  and  when  appellant, 
with  hU  aims  full  of  bobbins,  was  passing 


by  this  bale  bis  foot  caught  la  the  rope, 
throwing  him  forward,  and  to  save  himself 
be  threw  bis  bands  out,  and  in  so  doing  be 
struck  tbe  knife  in  tbe  back  pocket  of  tbe 
young  man,  cutting  the  ligaments  in  the  palm 
of  his  hand,  from  which  he  suffered  serious 
Injuries.  This  aisle  was  made  partially  dark 
by  the  bales  on  either  side  of  it  The  fore- 
man in  passing  through  it  did  not  notice  any 
ropes  in  tbe  passway.  Tbe  baler  had  im- 
mediately before,  in  the  performance  of  his 
duties,  placed  tbe  bale  on  one  side  of  tbe 
aisle  for  tbe  purpose  of  cording  it  Appel- 
lant knew  what  ttie  baler  was  doing,  for  be 
had  worked  with  him  In  that  business.  Tbe 
manner  In  which  he  received  his  injury  was  a 
mere  accident,  which  ordinary  prudence 
could  not  have  guarded  against,  and  might 
not  occur  again  once  In  a  thousand  times, 
and  could  not  have  been  reasonably  antici- 
pated by  bis  employer.  The  court,  under  this 
evidence,  gave  to  the  Jury  a  per«nptory  In- 
struction, and  we  do  not  feel  authorized  to 
reverse  Its  Judgment. 

For  this  reason,  the  Judgment  of  tbe  lower 
court  is  affirmed. 


CITT    OF    COVINGTON   ▼.    ZBISZ. 
(Court  of  Appeals  of  Kentudcy.    March  18, 

XVOOmf 

L  Mdkicipai.     Cobpobatiohs  —  Taxatioh — 
Saxaby  of  Delinquxnt  Tax  Collbctob. 
The  section  of  an  ordinance  providing  that 
a  deliuquent  tax  collector's  salary  shall  be  7 

Ser  cent,  of  the  amounts  collected  by  him  on 
elinguent  tax  bills,  and  on  the  amounts  col- 
lected by  suit  or  otherwise,  while  he  is  in  of- 
fice, and  nntil  one  year  after  the  expiration  of 
his  term,  is  apparently  Intended  to  give  the  de- 
linquent tax  collector  commissions  after  his 
term,  when  money  is  collected  by  reason  of  a 
levy  or  sale  made,  or  suit  or  process  began  by 
him,  snch  construction  being  In  harmony  with 
the  statute  creating  the  office,  and  with  other 
sections  of  the  ordinance;  and  it  was  mani- 
festly not  intended  that  he  should  make  no  ef- 
fort to  collect  taxes,  and  then  turn  over  tbe 
bills  to  his  successor,  and  both  be  entitled  to  a 
commission  on  sums  collected  within  one  year. 
2.  Same  —  Aotior  fob  Compensation  — 
Pleading. 

A  petition  by  a  delinqaent  municipal  tax 
collector,  suing  for  commissions  on  taxes  col- 
lected after  his  term  expired,  must  show  what 
be  did,  and  disclose  the  facts  entitling  him 
thereto.  < 

Appeal  from  Circuit  Court  Kenton  County. 

"Not  to  be  officially  reported." 

Action  by  Edward  Zeisz  against  tbe  city 
of  Covington.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

F.  J.  Hanlon,  for  appellant  Henry  S. 
Robinson,  for  cross-appellant  Orle  S.  Ware, 
for  aroellee. 

HOBSON,  J.  In  December,  1889,  Edward 
Zeisz  was  elected  by  the  general  cowicll  of 
tbe  city  of  Covington  as  delinquent  tax  col- 
lector for  a  term  of  two  years  beginning  on 
the  first  Monday  in  January,  1900.  He  served 
for  the  tenn  for  which  he  was  elected,  and 
A.  Nlenaber  was  bis  successor.    On  December 
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12,  1905,  Zetsz  brongbt  tbis  suit  against  the  | 
city,  charging  that,  within  one  year  after  his 
term  expired,  Nlenaber,  as  delinquent  tax 
collector,  collected  on  tax  bills  not  In  suit  the 
sum  of  17,669.  Also  on  brick  street  bills  qot 
In  suit  $101.63,  and  that  by  the  ordinance  of 
the  city  all  delinquent  tax  bills  in  the  hands 
of  any  of  the  officers  of  the  city  were  turned 
over  to  him  by  these  officers  after  he  took 
charge  of  the  ofiSce,  and  that  be  was  entitled 
to  7  per  cent  on  the  amount  collected  by 
Nlenaber  within  one  year  after  the  expira- 
tion of  his  term  of  office.  He  also  alleged 
that  William  May^rry,  who  was  the  suc- 
cessor of  Nlenaber,  collected  In  the  year  1904 
$1,342  on  city  tax  bills  which  Frank  Daren- 
kamp  bad  In  his  hands  for  collection  as  delin- 
quent tax  collector  for  the  years  1894  and 
1895;  that  Darenkamp  was  entitled  to  7  per 
cent  of  the  amount  collected  on  these  bills, 
and  bad  In  writing  assigned  same  to  him. 
The  ordinance  referred  to  Is  section  1004, 
approved  March  25,  1895,  and  is  in  these 
words:  "Sec.  1004.  Be  It  further  ordained, 
that  the  salary  of  said  delinquent  tax  collect- 
or shall  be  seven  per  cent  of  the  amounts 
collected  by  him  on  said  delinquent  tax  bills 
and  upon  the  amounts  collected  by  suit  or 
otherwise  while  he  is  in  office,  and  until  one 
year  after  the  expiration  of  his  tenn  of  of- 
fice." The  city  demurred  to  the  petition; 
the  court  overruled  the  demurrer.  The  city 
stood  by  its  demurrer.  The  court  entered 
judgment  for  the  plaintiff,  and  the  city  ap- 
peals. 

The  office  of  delinquent  tax  collector  is 
created  by  section  3188,  Ky.  St  1903:  "The 
general  council  may.  In  the  month  of  Decem- 
ber, for  a  term  of  two  years,  in  Joint  session, 
elect  a  delinquent  tax  collector  who  shall 
have  the  same  qualification  as  the  treasurer. 
His  duties,  bond  and  compensation,  which  may 
be  by  fees,  shall  be  or  may  be  fixed  by  ordi- 
nance, or  the  general  council  may  authorize, 
by  ordinance,  the  city  solicitor  to  act  as  de- 
linquent tax  collector,  upon  execution  of  such 
bond  as  may  be  required.  In  the  collection 
of  tax-bills  placed  In  his  hands  for  collection, 
the  collector  may  distrain  the  goods  and  chat- 
tels owned  by,  or  in  the  rightful  possession 
of  the  person  from  whom  the  tax  is  due,  not- 
withstanding the  existence  of  any  lien  upon 
the  same,  and  may  proceed  to  sell,  for  cash, 
the  title  of  such  persons  to  so  much  thereof 
as  will  pay  the  tax  due  and  cost  of  sale,  aft- 
er first  advertising  the  sale  as  constables  are 
required  to  do  in  sales  under  execution ;  the 
cost  of  said  sale  shall  be  two  dollars  for  the 
benefit  of  the  tax  collector." 

Section  1004  of  the  ordinance  is  a  part  of 
the  law  of  the  city  governing  the  collection 
of  taxes.  By  section  1006  the  clerk  Is  re- 
quired to  make  out  semiannually  the  tax 
bills,  post  notices,  and  upon  all  bills  that  are 
not  paid  within  a  month  a  penalty  is  added. 
On  the  1st  day  of  July  and  January  of  each 
year  the  delinquent  bills  are  turned  over  to 
the  delinquent  tax  collector.    His  duties  are  | 


thus  defined  in  succeeding  sections  of  the  or- 
dinance : 

"The  delinquent  tax  collector  shall  forth- 
with proceed  to  the  collection  of  taxes  herein 
specified  from  the  person  or  iienons  owinc 
the  same,  and  for  that  purpose  he  ahall  be, 
and  he  hereby  Is,  authorized  to  sell  the  prop- 
erty of  the  delinquent  by  publishing  the  name 
or  names  of  the  owner  or  owners  of  the 
property,  to  be  sold,  and  the  amount  for 
which  it  Is  to  be  sold,  and  tlie  time  when  It 
shaU  be  sold.  In  the  official  newspaper  of  the 
city  on  the  two  Saturdays  next  preceding  the 
first  Monday  In  April  and  October.  The  de- 
linquent tax  collector  shall  then,  on  said  days 
oCTer  for  sale  as  advertised  all  bills  in  his 
hands.  If  no  one  will  offer  the  face  of  said 
bills  for  them,  the  committee  on  ways  and 
means  of  the  general  council  is  hereby  au- 
thorized to  buy  them  in  for  the  city.  The 
owner  or  owners  of  any  lot  the  tax  bill  of 
which  has  been  sold,  shall  have  the  privilege 
of  redeeming  the  same  within  one  year  from 
the  day  of  sale  by  paying  to  the  city  the 
amount  of  said  tax  bill,  with  ail  penalties, 
cost  and  interest  as  herein  provided,  to  the 
day  of  payment.  Purchasers  at  said  sale 
shall  not  receive  the  tax  bills,  but  shall  re- 
ceive certificates  for  their  purchase,  on  the 
surrender  of  which  certificates  at  any  time 
after  the  delinquent  tax  collector  has  been 
paid  the  amount  of  the  bill  named  In  the 
certificate,  with  all  costs  and  penalties,  be 
shall  receive  from  the  delinquent  tax  collect- 
or the  amount  paid,  and  on  surrender  at  the 
end  of  the  year  shall  receive  the  bill,  with 
the  year's  Interest  at  six  per  cent  per  an- 
num and  ten  per  cent  of  the  sum  of  the  bill, 
all  added  by  the  delinquent  tax  collector,  and 
he  may  at  any  time  thereafter,  in  appropriate 
action,  enforce  the  lien  upon  the  property 
for  the  full  amount  of  the  bill,  with  interest 
at  six  per  cent  from  the  date  of  delivery  to 
him. 

"After  the  city  clerk  shall  have  recorded 
said  delinquent  taxes  and  sales  by  the  de- 
linquent tax  collector,  he  shaW  then  return 
said  bills  and  certificates  of  sale  to  the  de- 
linquent tax  collector  who  shall  proceed  with 
the  collection  of  same,  and  shall  within  five 
years  from  the  time  that  any  realty  tax  bills 
are  due  and  payable,  file  suit  upon  all  realty 
tax  bills,  unless  the  committee  on  ways  and 
means  or  the  general  council  shall  Indorse 
directions  on  any  bills  not  to  file  suit  thereon, 
and  the  delinquent  tax  collector  shall  pay  to 
the  dty  of  Covington,  the  principal  and  in- 
terest of  all  bills  not  sued  on  within  said 
time,  unless  directions  not  to  sue  thereon  be 
Indorsed  by  said  committee. 

"And  for  the  purpose  of  bringing  said  suit 
the  delinquent  tax  collector  is  hereby  au- 
thorized to  employ  some  competent  attorney, 
and  said  attorney  ebail  receive  from  the  city 
of  Covington  as  compensation  for  the  serv- 
ices a  commission  of  five  per  centum  of  the 
amount  collected  on  said  bills.  The  delin- 
quent tax  collector  shalt  keep  a  record  of  all 
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realty  tax  bllla  turned  over  to  the  attorney 
for  suit,  and  of  tbe  time  for  filing  suit  there- 
on, and  of  the  dlapoeltlon  of  the  same,  and 
he  shall  make  oat  for  the  attorneys,  under 
his  direction,  npon  proper  blanks,  petitions 
for  salt  upon  said  bills,  when  suit  is  filed 
thereon." 

We  see  nothing  in  the  ordinance  to  -war* 
rant  the  conclusion  that  each  deHnqnent  tax 
collector  is  to  turn  over  to  his  successor  the 
uncollected  taxes  in  bis  hands.  There  is 
nothing  in  the  ordinance  to  Indicate  that  it 
was  contemplated  that  the  dty  should  be  lia- 
ble to  two  delinquent  tax  collectors  on  de- 
linquent tax  receipts  tnmed  over  by  one  of 
them  to  bis  successor.  The  meaning  of  sec- 
tion 1004  seems  to  be  that  the  delinquent  tax 
collector  shall  have  for  his  compensation  T 
per  cent  of  the  amounts  collected  by  him  up> 
on  the  delinquent  tax  bills  and  upon  tbe 
amount  collected  by  him  by  suit  or  otherwise 
while  he  is  In  oflSce,  and  within  one  year 
nfter  the  expiration  of  his  term  of  office. 
The  ai^Mirent  meaning  of  the  section  when 
read  In  connection  with  the  other  sections  la 
that  if  the  delinquent  tax  collector  brings  a 
«nlt  or  makes  a  leyy,  or  sells  the  tax  blH,  he 
is  entitled  to  his  7  per  cent.. commission,  if 
the  money  is  collected  oa  the  proceeding 
which  he  has  Instituted  within  one  year 
after  his  term  of  office  has  expired.  In  such 
a  case  he  is  entitled  to  the  commission  and 
not  bis  successor.  In  the  case  before  us 
while  this  is  not  expressly  shown,  as  the 
pleading  must  be  taken  against  the  pleader, 
it  may  be  Inferred  from  what  is  alleged  that 
Nienaber  and  Mayberry  made  the  collections 
rtferred  to  independently  of  anything  done 
by  Zelsz  or  Darenkamp.  It  is  not  shown  that 
Zeiss  made  a  levy  or  sale  or  brought  a  rait 
In  which  the  collections  were  made.  It  will 
often  happen  that  the  tax  collector  will  make 
a  sale  or  levy,  but  may  not  get  tbe  money  be- 
fore his  term  expires.  The  latter  clause  of 
section  1001  apparently  provides  for  such 
contingencies,  and  gives  tbe  delinquent  tax 
collector  his  commission  when  the  money 
was  collected  within  cme  year  after  his  term 
expired  by  reason  of  a  levy  or  sale  made  or 
suit  or  process  begun  by  him.  It  was  mani- 
festly not  Intended  that  the  delinquent  tax 
collector  should  make  no  effort  to  collect  the 
taxes  and  tarn  over  the  tax  bills  to  his  suc- 
cessor, and  that  he  and  his  successor  should 
then  be  both  entitled  to  a  commission  from 
the  city  on  all  snms  collected  within  one 
year.  In  order  for  the  officer  to  recover  he 
must  show  what  he  did,  and  must  disclose 
facts  entitling  him  to  the  commission  sued 
for.  This,  tbe  i)etltion  before  us  falls  to  do. 
The  jietltlon  does  not  show  bow  tbe  tax  bills 
In  question  got  into  the  hands  of  Nienaber  or 
Mayberry.  We  have  not  all  the  ordinances 
before  as,  bat  from  what  we  have,  it  would 
seem  that  the  purpose  of  the  latter  clause  of 
section  1004  is  to  give  the  delinquent  tax 
collector  one  year  after  his  term  expires  to 
finish  up  his  collections;  but  this  question  w* 


do  not  finally  determine,  as  tbe  facts  are  not 
all  before  ua. 

Judgment  reversed,  and   cause  remanded 
for  further  proceedings  consistent  herewith. 


TANNEIR'S  ADM'R  v.  W.  A,  WIOKLIFPB 
OOAIiCO. 

(Court  of  Appeals  of  Kentucky.    March  17, 
1908.) 

1.  Mastkb  and  Servant— Death  or  Mines— 
AssuxPTioN  or  KiSE. 

Though  a  ooal  mining  company  was  negli- 
gent In  falling  to  protect  the  roof  of  a  tunnel, 
reaulting  in  a  rock  falling  therefrom  and  kill- 
ing a  foreman,  he  was  guilty  of  contributory 
negligence,  barring  recovery  for  his  death,  where 
he  knew  the  roof  was  danreroni,  was  an  ezi)eri- 
enced  miner,  and  had  not  oeen  assured  that  the 
place  was  safe  or  would  be  made  so  presently, 
though  he  was  not  charged  with  ti>e  duty  of 
inspection,  had  no  authority  to  supply  material 
necessary  to  make  the  place  safe,  was  not  bound 
to  nse  even  ordinary  care  to  discover  the  de- 
fective condition  of  the  roof,  and  his  superior 
directed  him  to  work  where  he  did. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  H  550.  657.] 

2.  Evidence  —  Expebt    Testimont  —  Mine 
Tunnel  Constbuction — ADinssiBizirr. 

In  an  action  for  the  death  of  a  coal  miner, 
caused  by  a  rock  falling  from  the  unsupportoa 
roof  of  a  tunnel,  plaintiff  oonld  show  by  an  ex- 
pert that  the  only  proper  method  of  constructing 
a  tunnel,  in  the  circumstances,  was  to  timoer 
the  roof  securely  by  heavy  timber  supports, 
placed  not  more  than  five  feet  apart  and  ex- 
tending for  the  full  part  of  every  entry  five  feet 
or  more  wide. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol  20,  Evidence,  |  2317.] 

Appeal  from  Circuit  Court,  Muhlenbuis 
County. 

"Not  to  be  officially  reported." 

Wrongful  death  action  by  S.  a  Tanner's 
administrator  against  tbe  W.  A.  WicUiffe 
Coal  Company.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

Miller  &  Todd,  Procter  &  Herdman,  Ben  D. 
Rlngo,  and  L.  P.  Tanner,  for  appellant  Gor- 
don, Cordon  &  Cox,  William  A.  Wli&Iiffe, 
and  B.  Y.  Thomas,  Jr.,  for  appellee. 

CARROLL,  J.  The  appellant  brought  this 
action  to  recover  damages  for  the  death  of 
his  Intestate,  alleging  that  his  life  was  lost 
by  the  conduct  of  appellee  in  so  carelessly, 
negligently,  and  unsklllfully  conducting  and 
operating  Its  mine  that  a  large  rock  or  piece 
of  slate  fell  from  the  roof  of  the  mine,  crush- 
ing and  instantly  killing  the  deceased.  They 
set  out  that  the  negligence  consisted  in  that 
appellee  "knowingly  employed  careless  and 
unskillful  servants,  superintendents,  and  min- 
ers In  said  mine,  whose  names  are  unknown 
to  plaintiff;  that  It  did  not  properly  con- 
struct, timber,  or  support  the  roof  of  said 
mine  where  the  said  Injury  occurred,  nor 
secure  the  roof  of  the  same  in  a  workman- 
like manner,  so  as  to  render  it  reasonably 
safe  for  persons  to  work  beneath  it  and  de- 
fendant failed  to  provide  tbe  deceased  with 
a  reasonably  safe  place  in  which  to  perform 
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the  work  assigned  to  blm  at  the  mine;  and 
that  it  had  notice  and  luiowledge  of  the  dan- 
gerous cliaracter  of  the  place  where  deceas- 
ed was  at  worlE  when  killed,  and  the  dan- 
gerous condition  of  the  roof  over  him,  or 
might  have  known  of  the  same  by  the  exer- 
cise of  ordinary  care."  In  its  answer,  after 
controverting  the  affirmative  matter  in  the 
petition,  the  appellee  pleaded  that  the  de- 
ceased "by  his  own  negligence  caused  or  con- 
tributed to  cause  the  injuries  to  himself  re- 
sulting In  his  death  to  such  an  extent  that 
but  for  such  causing  or  contributory  negli- 
gence on  his  part  he  would  not  have  been 
Injured  and  killed."  Upon  the  conclusion  of 
the  evidence  Introduced  on  behalf  of  appel- 
lant the  court  directed  the  jury  to  return  a 
verdict  for  appellee.  The  correctness  of  this 
ruling,  and  a  question  as  to  the  competency 
of  evidence  offered  and  rejected,  are  the 
only  matters  we  are  called  upon  to  consider. 
The  evidence  disclosed  the  following  facts: 
The  mine  at  which  Tanner  was  engaged  at 
the  time  of  his  death  was  not  then  In  opera- 
tion, but  was  in  course  of  preparation  for 
working.  A  main  shaft  about  180  feet  deep 
bad  be&i  sunk,  and  at  a  distance  of  100  feet 
from  the  main  shaft  an  air  shaft  had  been 
sunk  the  same  depth.  A  tunnel  had  been 
constructed  from  the  main  shaft  to  the  air 
shaft,  and  while  in  this  tunnel  the  deceased 
was  killed  by  a  large  rock  falling  from  the 
top  of  the  tunnel  upon  him.  The  deceased 
at  the  time  of  his  deafh  was  a  "shift  leader" 
and  In  charge  of  a  gang  of  men  who  were 
cleaning  out  the  tunnel.  Longest  was  the 
"mine  boss,"  and  the  superior  of  Tanner.  At 
the  time  Tanner  was  killed,  he  and  Longest 
were  In  the  tunnel,  one  on  each  side  of  It, 
but  whether  opposite  each  other  does  not 
appear.  They  were  engaged  In  making  en- 
tries in  the  sides  of  the  tunnel,  which  had 
Just  been  opened.  We  gather  from  the  evi- 
dence of  Rolland  Hart,  upon  whose  testimony 
alone  appellant  relied  as  to  the  facts  con- 
nected with  and  immediately  preceding  the 
fatality  and  as  to  the  condition  of  the  mine, 
that  when  cleaning  out  the  tunnel,  a  short 
time  before  the  accident,  he  discovered  the 
condition  of  the  roof,  and  notified  Tanner  and 
Longest  that  the  roof  was  loose  and  was  go- 
ing to  fall,  when  Longest  and  Tanner  told 
Whitney,  a  laborer,  to  fasten  his  pick  in  the 
loose  material  and  try  to  pull  it  out;  that  a 
few  moments  afterwards  Whitney  and  wit- 
ness were  ordered  by  Longest  and  Tanner  to 
go  to  another  place  and  move  some  material 
out  through  the  air  shaft,  and  while  they 
were  engaged  in  this  work  Tanner  and  Long- 
est commenced  work  In  the  side  entries  in 
the  tunnel;  that  the  roof  of  the  tunnel  was 
timbered  a  distance  of  some  24  feet  from 
the  main  entrance,  but  the  timber  did  not 
extend  far  enough  to  support  the  loose  ma- 
terial In  the  roof  of  the  tunnel;  that  for  a 
distance  of  some  8  feet  from  where  the  tim- 
ber stopped  the  roof  was  loose  and  particles 
of  rock  and  material  were  falling  from  it, 


although  Tanner  was  not  at  this  point  when 
killed;  that  the  rode  that  fell  on  him  was 
several  feet  from  the  timber,  and  between 
the  rock  and  timber  was  this  loose  materiaL 
The  witness  testified  that  the  roof  immediate- 
ly at  the  point  at  which  the  rock  fell  that 
killed  Tanner  was  considered  safe,  but  that 
the  falling  of  the  small  particles  at  the  place 
where  the  roof  was  not  solid  caused  the  large 
rock  to  fall  that  killed  Tanner.  At  the  time 
Hart  called  the  attention  of  Longest  and 
Tanner  to  the  fkct  that  the  roof  was  bad 
and  was  going  to  fall,  both  of  them  stopped 
and  commenced  talking  about  It 

Asked  who  had  charge  of  the  work,  he 
answered:  "Mr.  Tanner  has  charge  of  the 
men,  and  bossed  the  men  down  there;  sent 
down  there  to  boss  the  men  and  put  them 
to  work,  and  keep  steady  at  work,  and  he 
worked  himself.  Q.  Didn't  Mr.  Tanner  have 
charge  of  that  work  of  cleaning  up  and 
opening  that  entry,  and  wasn't  he  the  boss, 
and  weren't  yon  working  there  under  his 
control,  and  weren't  the  other  men  of  the 
mine  working  under  his  control  ?  A.  Yes,  sir. 
Q.  He  was  the  boss  who  had  charge  of  that 
work,  and  didn't  you  take  yonr  orders  from 
him?  A.  Yes,  sir.  Q.  Didn't  aU  the  rest  of 
the  men  who  worked  there  take  orders  from 
him  in  cleaning  that  shaft?  Isn't  that  a 
fact?  A.  I  did.  Q.  Didn't  all  the  rest  of 
them?  Don't  you  know  that  he  was  the 
boss,  and  had  complete  control  of  that  work, 
and  the  work  was  being  done  nnder  his  or- 
ders? Isn't  that  true?  A.  Yes,  sir;  that  is 
a  fact  Q.  About  two  days  before  Tanner 
was  killed,  you  called  his  attention  to  the 
place  that  fell  on  him,  and  told  him  it  ought 
to  be  timbered,  and  it  was  apt  to  fall?  A.  I 
did.  Q.  Didn't  Mr.  Tanner,  when  you  told 
him  that,  didntt  he  say:  'I  know  It  Is  dan- 
gerous.  Walk  fast  while  you  are  going  under 
It?*  A.  He  did.  Q.  Longest  was  In  there  at 
the  time,  and  you  didn't  say  anything  to 
him  about  this  slate,  did  you?  A.  No,  sir. 
Q.  Tanner  was  yonr  boss,  and  you  talked 
to  him.  Is  that  correct?  A.  Yes,  sir;  be 
was  my  boss.  Q.  And  you  talked  to  him 
about  this  place?  A.  I  talked  to  him  about 
It  I  talked  to  these  other  men  about  it  Q. 
In  that  place  where  you  were  working, 
where  Tanner  was  killed,  was  It  not  Tan- 
ner's duty  to  see  that  all  the  men  who  work- 
ed under  him  were  kept  at  work?  A.  Yes, 
■Ir.  Q.  Don't  you  know  it  was  bis  duty  to 
examine  the  work  going  on?  A.  Yes,  sir. 
Q.  Was  it  not  his  duty  to  examine  the  roof? 
A.  Yes,  sir;  bis  duty  to  examine  the  roof. 
Q.  Didn't  you  state  before  the  coroner's  Ju- 
ry that  you  and  Tanner  had  been  examining 
the  roof  every  day  since  you  had  beoi  work- 
ing there?  A.  I  guess  I  did.  I  know  I  did. 
Q.  Was  It  a  fact?  A.  Yes,  sir.  Q.  Didn't 
you  and  Tanner  make  an  examination  of 
the  whole  roof,  and  decide  that  the  only  dan- 
gerous place  was  where  you  were  directed 
by  him  to  tear  It  down?  And  didn't  you 
make  an  examination  of  the  whole  roof?    A. 
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We  did.  Q.  Too  are  an  ezp^enced  miner, 
are  yon  not?  A.  I  claim  to  be;  been  work- 
ing in  coal  mines  abon't  ten  years.  Q.  Was 
there  any  way  of  telling  by  examination 
whether  that  rock  would  fall  until  It  did 
fall?  A.  No,  sir.  Q.  Didn't  Tanner  tell  yon 
that  In  this  place  H  was  dangerous,  and  tell 
you  not  to  stop  under  It?  A.  Tes,  sir;  he 
told  me  that  Q.  This  was  how  Ions  before 
It  fell?  A.  A  couple  of  days.  Q.  I  will  ask 
yon  to  state  to  the  court  and  Jury  whether 
or  not  the  roof  of  this  mine,  at  the  point 
where  Tanner  was  killed,  and  from  that 
point  back  to  the  timber  under  the  roof,  to- 
wards the  main  shaft,  was  in  fact  safe.  A. 
This  part  of  the  roof  Tanner  was  killed  un- 
der, before  it  fell,  it  was  perfectly  safe  If 
nothing  interfered  with  It  Of  course.  It 
could  have  been  pulled  down.  If  that  roof 
over  Tanner  had  been  left  alone  by  itself, 
and  of  Its  own  weight  It  would  have  been 
safe.  Q.  What  caused  it  to  fall?  A.  That 
loose  'gob'  that  fell  near  the  timber,  that 
was  left  nntimbered,  that  caused  the  sound 
part  of  that  roof  to  go  down.  Q.  You  say 
that  the  falling  of  this  'gob'  in  your  opinion 
caused  the  rock  to  fall  on  Tanner?  A.  That 
la  my  opinion.  It  caused  that  rock  to  fall. 
If  that  'gob'  had  been  timbered  up,  bo  as 
to  hold  it  to  Its  place,  that  rock  would  nev- 
er bare  fallen.  Q.  This  was  the  'gob'  that 
was  considered  dangerous  by  you?  A.  Yes, 
sir.  Q.  Mr.  Tanner  knew  as  much  of  that 
as  anybody— told  you  not  ten  minutes  before 
to  walk  faster?   A.  Yes,  sir." 

William  Dayis,  a  witness,  was  introduced 
on  behalf  of  appellant  for  the  purpose  of 
■bowing  what  would  be  the  proper  construc- 
tion of  the  roof  of  a  mine  similar  to  the  one 
at  which  Tanner  was  killed.  He  qnallfled 
hImseK  as  an  expert  by  saying  that  he  bad 
been  a  mine  foreman  at  the  Drakesboro 
mines,  about  a  mile  distant  from  the  mine  at 
which  Tanner  was  working,  and  In  the  same 
kind  of  coaL  He  was  asked:  "Q.  Suppose 
you  bad  a  main  entry.  No.  11  coal.  In  that 
locality,  7  feet  across,  and  100  feet  in  length, 
and  180  feet  below  the  surface  of  the  earth, 
and  suppose  that  at  one  aid  of  that  entry 
loose  rode,  called  'gob,'  bad  been  falling,  mak- 
ing It  necessary  to  timber  about  24  feet  of 
that  end,  and  suppose  that  at  the  end  of  that 
timber,  at  a  distance  of  some  6  or  7  feet, 
there  was  other  orerhanging  and  loose  rock 
that  sometimes  fell  off  in  small  chips ;  I  will 
ask  you  what  would  be  the  proper  method  of 
making  that  mine  secure  at  that  point,  and 
for  a  distance  of  40  feet  from  that  point, 
running  along  the  same  opening  or  tunnel?" 
Objection  was  made  to  the  witness  answering 
this  question,  and  it  was  avowed  that  be 
would  say  that  "the  only  proper  method  of 
constructing  an  entry  of  that  sort  In  No.  11 
coal  in  that  mine  and  Id  that  locality  is  to 
timber  securely  the  roof  in  said  mine  by 
heavy  timber  supports,  placed  not  more  than 
5  feet  from  each  other,  und  extending  for 
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the  full  length  of  every  entry  wbidi  to  as 
much  as  5  feet  or  more  in  width." 

From  the  facts  It  conclusively  appears  (1) 
that  Tanner,  although  he  did  not  have  the 
authority  to  direct  what  Improvements  should 
be  made  in  the  mine,  or  to  provide  the  neces- 
sary timbers  for  Its  safety,  was  in  charge  of 
a  gamg  of  men,  who  did  such  work  as  he  di- 
rected them  to  do;  (2)  that  Tanner  was  un- 
der the  control  of  the  mine  boss  Longest  and 
Tanner  did  what  the  mine  boss  directed  him 
to  do;  (3)  that  Tanner  was  a  miner  of  ex- 
perience and  Imew  the  roof  was  dangerous; 
(4)  that  It  was  the  duty  of  Longest  the  mine 
boss,  to  see  after  the  Inside  work  and  man- 
agement of  the  mine,  and  direct  which  way 
and  where  he  wanted  the  entries  to  go,  and 
to  look  after  the  construction  of  the  mine  and 
roof,  and  provide  the  timber  necessary  to 
make  it  safe;  (5)  that  the  roof  of  the  mine 
could  have  been  made  safe  by  extending  the 
timber  to  support  it  about  eight  feet  further 
Applying  to  these  conclusions  of  fact  the  law 
as  we  understand  it,  did  the  trial  Judge  cor- 
rectly rule  that  the  appellee  company  was  not 
liable?  It  has  been  frequently  held  that  It  is 
the  duty  of  the  master  to  provide  and  main- 
tain a  reasonably  safe  place  for  the  servant 
to  work,  and  reasonably  safe  appliances  with 
which  to  work.  Tradewater  Coal  Company 
V.  Johnson,  72  S.  W.  274,  24  Ky.  Law  Rep. 
1777,  61  L.  B.  A.  161 ;  Van  Dyke  v.  Packet 
Co.,  71  8.  W.  441,  24  Ky.  Law  Rep.  1283; 
Ashland  Coal  Co.  v.  Wallace,  101  Ky.  626,  42 
S.  W.  744,  43  S.  W.  207;  Pflsterer  v.  Peter, 
117  Ky.  601,  78  a  W.  460 ;  Covington  Sawmill 
Company  v.  Clark,  116  Ky.  461,  76  S.  W.  348. 

These  general  principles,  about  which  there 
can  t>e  no  controversy,  do  not  however,  meet 
the  real  point  In  this  case.  Although  Tanner 
was  inferior  to  Longest  in  authority,  he  was 
In  charge  of  a  gang  of  men,  and  knew  the 
roof  of  the  tunnel  in  which  he  was  working 
was  unsafe  and  dangerous.  If  Tanner  had 
been  directed  by  Longest  or  his  superior  of- 
ficers to  do  the  work,  with  an  assurance  that 
the  place  was  safe,  or  would  presently  be 
made  so,  or  If  he  was  Ignorant  of  the  dangers 
of  the  employment  a  different  question  would 
be  presented.  It  may  be  conceded  that  the 
company  was  guilty  of  negligence  in  failing 
to  protect  by  timbers  or  other  means  the  roof 
of  the  tunnel,  and  yet  Tanner's  contributory 
negligence  was  of  such  a  character  as  to  pre- 
vent a  recovery.  A  servant  who  is  experienc- 
ed, and  knows  and  appreciates  the  dangers 
of  an  employment  and  without  asking  assur- 
ance ot  safety  from  the  master  or  promise  of 
Improvement  undertakes  the  labor,  must  l)C 
held  to  have  assumed  the  risk,  and  the  master 
will  not  be  responsible  for  injuries  that  hap- 
pen to  him;  and  this  doctrine  applies  to  miners 
as  well  as  other  persons.  In  the  application 
of  this  principle,  it  is  not  necessary  that  the 
duty  of  inspection  should  be  cast  upon  the 
servant,  and  it  may  be  conceded  tliat  in  the 
case  at  bar  the  decedent  was  not  charged 
with  the  duty  of  inspection  and  that  he  had 
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no  autborlty  to  supply  material  necessary  to 
make  the  place  where  be  was  at  work  safe, 
and  was  not  obliged  to  even  use  ordinary 
care  to  discover  the  defective  condition  of  tbe 
roof;  bnt,  nevertheless,  he  was  In  a  limited 
sense  an  agent  and  officer,  rather  than  a  la- 
borer, and  hence  was  chargeable  with  a  great- 
er decree  of  care  than  a  common  laborer 
would  have  been,  and  with  his  knowledge  of 
the  dangerous  condition  of  the  roof  he  should 
not  have  undertaken  the  work,  even  If  it  be 
admitted — although  there  is  no  evidence  upon 
this  point — ^that  Longest,  bis  superior,  direct- 
ed him  to  make  tbe  entiry  in  the  side  of  the 
tunnel  at  the  place  be  was  engaged  when  tbe 
roof  fell. 

In  Breckinridge  &  Pinevllle  Syndicate  y. 
Murphy,  38  S.  W.  700,  18  Ky.  Law  Bep.  915, 
Murphy  was  Injured  by  the  falling  of  slate 
from  tbe  roof  of  an  entry  where  be  was  dig- 
ging. Tbe  evidence  conduced  to  show  that 
Murphy  was  an  experienced  miner,  and  knew 
as  much  about  tbe  dangerous  condition  of  the 
roof  as  did  bis  superior,  Hall,  although  be 
testified  that  Hall  assured  him  It  was  safe 
and  directed  him  to  go  <m  with  his  work. 
Tbe  court  Instructed  the  Jury  that  they  might 
find  for  Murphy,  although  be  knew  the  roof 
was  unsafe  and  dangerous,  If  the  foreman 
also  knew  It,  or  bad  been  so  notified,  and 
had  assured  Murphy  that  tbe  roof  was  safe 
and  directed  him  to  proceed  with  bis  work. 
In  tbe  course  of  the  opinion  the  court  said: 
"This  Instruction  permits  a  recovery  upon 
tbe  assurance  of  the  foreman  that  the  roof 
was  safe,  when  Murphy,  with  tbe  same  op- 
portunity and  means  of  information,  knew 
better,  and  knew  it  was  unsafe  and  danger- 
ous. Tbe  plaintifr  was  permitted  to  shut 
his  eyes  to  the  dangers  about  bim,  because 
not  employed  to  keep  them  open,  and,  though 
be  knew  of  tbe  danger,  he  Is  permitted  to  re- 
ly entirely  upon  tbe  Inspection  of  tbe  fore- 
man, and  tbe  assurance  of  one  who  could 
know,  and  did  know,  no  more  than  be  did. 
There  are  cases  where  the  employe  Is  enti- 
tled to  rely  entirely  upon  the  assurance  of 
bis  employer.  A  workman  is  not  required  to 
test  the  safety  and  soundness  of  the  material 
or  appliances  furnished  bIm ;  but  if  he  knows 
of  their  weakness  or  unfitness,  and  that  their 
use  Is  dangerous,  and  nevertheless  uses  them, 
he  does  so  at  his  own  risk,  unless  be  Is  In- 
duced to  continue  to  work  upon  tbe  promise 
of  the  employer  to  remedy  tbe  evil,  and  then 
be  may  continue  his  work  only  for  a  reason- 
able time  pending  the  repairs.  Upon  tbe 
state  of  tbe  pleadings,  the  request  for  a  per- 
emptory instruction  should  have  prevailed." 
This  case  was  approved  in  Sandy  Btver  Coal 
C!o.  V.  Candill,  60  S.  W.  180,  22  Ky.  Law  B^. 
1176,  and  St  Bernard  Coal  Co.  v.  Southard, 
76  S.  W.  167,  25  Ky.  Law  Bep.  63& 

A  servant,  whether  be  be  a  coal  miner  or 
engaged  in  other  occupations,  cannot  reckless- 
ly expose  himself  to  danger  and  recover  for 
InJnrleB  that  might  have  been  avoided  by  tbe 


exercise  of  ordinary  care  npon  his  part,  or 
by  declining  to  undertake  tbe  employment 
with  knowledge  of  the  dangers  attendant  vp- 
on  it.  This  rule,  subject  to  tbe  exceptions 
that  if  the  master  assures  the  servant  tbat 
there  Is  no  danger,  or  if  being  present  be  di- 
rectly orders  him  to  undertake  the  work,  or 
if  the  safety  of  tbe  employment  or  appliances 
is  doubtful  and  the  master  assures  tbe  serv- 
ant that  he  will  remedy  the  defects,  has  been 
frequently  applied  by  tblf  court  Thus,  In 
Ashland  Coal  &  Iron  Co.  v.  Wallace,  101  Ky. 
626,  42  S.  W.  744,  43  S.  W.  207,  which  was  a 
suit  to  recover  damages  for  Injuries  sustain- 
ed by  slate  falling  from  tbe  roof  of  a  mine, 
the  court,  after  defining  tbe  duties  of  mine 
owners,  proceeded  to  say:  "On  the  other 
band,  it  is  tbe  duty  of  tbe  servant  to  exercise 
that  degree  of  care  which  is  commensurate 
with  the  character  of  bis  occupation,  which 
a  reasonably  prudent  person  would  nse  un- 
der like  circumstances  In  order  to  protect 
himself  from  injury ;  and  If  he  fails  to  exer- 
cise this  care  be  cannot  recover  of  tbe  mas- 
ter for  an  injury  to  which  bis  own  negligence 
has  contributed,  even  though  tbe  master  has 
failed  to  exercise  due  care  on  his  part  He 
cannot  recklessly  expose  himself  to  a  known 
danger,  and  to  a  danger  which  an  ordinarily 
prudent  and  Intelligent  man  would  In  his  sit- 
uation have  apprehended,  and  then  recover 
of  the  master  for  an  injury  which  his  own 
carelessness  has  caused."  To  tbe  same  ef- 
fect Is  Pflsterer  v.  Peter,  117  Ky.  501,  78  S. 
W.  450 ;  Wilson  y.  Chess  &  Wymond  Co.,  117 
Ky.  567,  78  S.  W.  453 ;  Carey  v.  Samuels  ft 
Co.,  88  S.  W.  1052,  28  Ky.  Law  Bep.  7 ;  Cor- 
ley  V.  Paducab  Cooperage  Co.,  80  S.  W.  512, 
28  Ky.  Law  Bep.  449 ;  Buey  v.  Chess  &  Wy- 
mond Co.,  84  S.  W.  563,  27  Ky.  Law  Bep. 
198;  Andrlcus  v.  Pinevllle  Coal  Co.,  90  S. 
W.  233,  28  Ky.  Law  Bep.  704. 

The  point  Is  made  that  In  cases  where  death 
results  from  an  injury  to  a  servant,  it  is  not 
sufficient.  In  an  action  to  recover  damages, 
to  show  tbat  tbe  deceased  might  by  the  ex- 
ercise of  ordinary  care  have  discovered  tbe 
dangerous  or  defective  condition  of  the  place 
or  appliances  where  be  Is  at  work,  but  tbat 
tbe  burden  Is  upon  tbe  defendant  to  prove 
knowledge  npon  the  part  of  the  servant  This 
principle  Is  supported  by  Brown  t.  C.,  N.  O. 
&  T.  P.  By.  Co.,  92  S.  W.  583,  29  Ky.  Law 
Bep.  146 ;  Willie  T.  Bast  Tennessee  Coal  Co., 
84  S.  W.  1166,  27  Ky.  Law  Bep.  336 ;  Lezlng^ 
ton  &  Carter  Coimly  Mining  Co.  ▼.  Stephens, 
104  Ky.  602,  47  S.  W.  821.  But  the  evidence 
offered  In  behalf  of  appellant  affirmatively  ee- 
tabllshed  that  tbe  deceased  actually  knew 
tbe  dangerous  condition  of  the  place  where 
he  was  at  work. 

Tbe  rejected  evidence,  although  in  our  opin- 
ion competent  does  not  tend  to  cure  the  fa- 
tal effect  in  appellant's  case  heretofore  point- 
ed ont 

Wherefore  the  Judgment  of  the  lower  court 
must  be  affirmed. 
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CONTINENTAIi  INS.  CO.  OF  NEW  TOBK 
T.  BUCHANAN. 

(Court  of  Appeals  of  Kentucky.    March  18, 
1908.) 

1.  Appkai.  —  Review— Qdxstionb  or  Fact— 
FiNDiKOB    OT   CouBT  —  OoNrLionwa   Bvi- 

DERCK. 

A  chancellor's  judgment  on  tbe  facts  will 
not  be  disturbed,  where  on  all  the  evidence  the 
mind  is  left  in  donbt  as  to  the  truth. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  8,  Appeal  and  Error,  H  8970-3978.] 

2.  InmritANCE— Necebsitt  o»  Pboof  of  Lobb 

— WaIVEB— DEKIAI,   of    tjABILITT. 

Failure  to  furnish  proof  of  loss  is  no  bar 
to  an  action  for  insurance,  where  tbe  company 
denied  liability  after  the  fire. 

SEid.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  28,  Insniance,  {{  1391,  1392.] 

'  3.  Sake— FoKFEiTTTBK  or  Pouct  —  Removal 
OF  Pbopebtt — Consent  of  Agent— Reteh- 
TIOII  OF  PBEMnni. 

Where  stock  insured  is  transferred  to  an- 
other  place  by  consent  of  the  agent,  whose 
name  appears  on  the  company's  stationery  as 
agent,  and  no  notice  of  restrictions  in  his  an- 
thoriQr  is  given  the  insured,  and  the  premium 
paid  under  express  agreement  with  the  agent 
that  the  insurance  shall  continue,  and  the  com- 
pany keeps  the  money  and  issues  a  notice  to 
msiued  recognizing  that  his  policy  is  in  force, 
the  insurance  is  not  affected  by  the  removal,  al- 
though no  transfer  of  the  insurance  was  made. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  28,  Insurance,  |  1048.] 

4w  Same  —  Inbubanoe    Aosntb  —  Notice    to 

Agent. 

Notice  to  an  insurance  agent  that  stock 
which  he  insured  has  been  moved  to  another 
place  is  notice  to  the  company. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  |  908.] 

Si.  Pbinoifal    and    Agent  —  Liabilitt    or 

PxiNCiPAi/— Act  OF  Agents. 

Where  (me  of  two  parties  must  suffer,  he 
should  bear  the  loss  who  sends  out  the  agent 
responsible  for  the  act,  rather  than  he  who  In- 
nocently deals  with  him. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
VOL  40,  'Principal  and  Agent  Si  656-063.] 

&  iRSimANCE— AcnoNB  ON   Policies  —  Suf- 
FiciENCT  OF  Evidence— Tbanbfeb  of  In- 

■UBANCE. 

In  an  action  on  an  insurance  policy,  evi- 
dence considered,  and  held  to  show  that  insnr- 
SBOe  on  two  bams  was  canceled  after  insured 
sold  the. farm,  and  was  not  in  force  on  a  bam 
on  the  place  to  which  insured  removed. 

Appeal  from  Circuit  Court,  Taylor  County. 

"Not  to  be  officially  reponted." 

Action  by  George  W.  Buchanan  against  the 
Continental  Insurance  Company  of  New  York. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals, and  plaintiff  prosecutes  a  cross-appeal. 
Affirmed. 

B.  A.  Bice  and  Fnrber  &  Wakelee,  for  ap- 
pellant H.  S.  Boblnson  and  Lafe  S.  Pence, 
for  appellee. 

HOBSON,  J.  In  November,  1898,  Geo.  W. 
BndiaDan  took  ont  in  the  Continental  Insur- 
ance Company  Insurance  for  five  years  on 
hifl  bonae,  bam,  and  certain  personal  prop- 
erty. In  September,  1903,  W.  O.  Payne,  the 
agent  of  the  company,  solicited  him  to  re- 
new the  policy.  This  he  agreed  ta  The 
policy  was  in  due  time  Issued,  to  take  effect 


on  tbe  expiration  of  the  old  policy  and  to 
mn  five  years;  tbe  insurance  being  against 
fire,  lightning  and  tornadoes — $550  being  on 
dwelling  house,  $200  on  contents,  $100  on 
bam  No.  1,  |50  on  bam  No.  2,  $500  on  horses 
and  mules,  and  $200  on  farm  implements,  etc. 
He  executed  five  notes,  payable  December  1, 
1903,  1904,  1906,  1906,  and  1907,  respectively. 
Tbe  first  note  was  paid  at  maturity.  When 
the  second  note  matured  Buchanan  had  sold 
the  farm  he  then  owned,  and  bought  another 
about  a  mile  from  l<t.  He  told  tbe  agent, 
Payne,  be  whibed  tbe  policy  canceled,  and 
he  would  then  take  out  other  insurance  on  his 
new  place.  Payne  told  him  not  to  do  this, 
but  to  pay  tbe  note  and  he  would  transfer 
the  Insurance  to  the  other  place.  So  Buchan- 
an then  gave  a  check  for  the  note,  and  some 
time  after  this  Payne  came  to  his  house  on 
tbe  new  place  and  fixed  up  papers  which  he 
told  Buchanan  was  a  transfer  of  tbe  insur- 
ance. Later  in  tbe  spring,  when  Buchanan 
bad  run  a  stovepipe  through  the  roof,  Payne 
told  him  tbe  house  was  not  insurable.  Bu- 
chanan insisted  it  was  safe,  and  finally 
Payne  agreed  to  submit  the  matter  to  the 
company.  Soon  afterwards  be  told  Buchanan 
tbe  company  declined  the  risk  on  tbe  bouse, 
and  the  insurance  was  canceled,  except  on  tbe 
stock,  but  that  what  he  had  paid  would  carry 
his  policy,  and  he  need  not  pay  the  note 
maturing  In  December,  1906.  When  tbe  note 
was  not  paid  at  maturity  tbe  company  sent 
Buchanan  the  usual  notice,  telling  bUn  bla 
policy  was  not  in  force  while  be  was  In  de- 
fault in  payment  He  then  saw  Payne,  who 
told  him  he  did  not  have  to  pay  the  note, 
and  be  would  write  to  tbe  company  and 
make  It  right  After  this  Buchanan  got  a 
second  notice  from  the  company,  and  wrote 
it  then  that  his  policy  had  been  canceled,  and 
It  owed  bim;  the  letter  being  written  for 
him  by  another,  to  whom  he  told  the  facts, 
and. who  meant  the  Insurance  on  the  house 
and  buildings  was  canceled.  Buchanan  then 
saw  Payne  again,  and  was  told  by  blm  his 
insurance  on  the  stock  was  all  right  and 
that  he  wonld  have  nothing  to  pay  to  the 
company.  A  few  weeks  a£ter  this  tbe  bam 
on  the  place  burned,  and  the  stock  In  the 
bam  were  destroyed  In  the  fire.  The  com- 
pany denied  all  liability,  and  Buchanan 
brought  this  snit  to  recover  tbe  insurance. 
On  final  bearing  the  court  entered  judgment 
in  bis  favor  for  $500,  the  insurance  on  the 
atodc,  and  dismissed  tbe  petition  as  to  the 
insurance  on  the  bam.  From  this  judgment 
the  company  appeals,  and  Buchanan  prose- 
cutes a  croBS-ap];)eal. 

While  there  Is  sharp  conflict  in  the  testi- 
mony 01^  tbe  material  points  In  the  case, 
the  above  are  the  facts  as  shown  by  the  testi- 
mony for  the  plaintiff,  which  seems  to  have 
been  followed  by  tbe  chancellor ;  and  tbe  evi- 
dence Is  not  such  as  to  warrant  na  In  dlstorb- 
Ing  his  judgment  on  the  facts.  Our  rule  is 
not  to  disturb  ithe  chancellor's  judgment  on 
tbe   facta,   where  on  aU  the  evidence  tbe 
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mind  is  left  In  doubt  as  to  the  truth.  Here 
the  weight  of  the  evidence  supports  hla  con- 
dnslon. 

When  the  company  denied  liability  aflter 
the  fire,  It  was  mmecessary  for  Buchanan  to 
furnish  It  proof  of  loss,  and  his  failure  to  do 
BO  Is  no  bar  to  the  action.  The  stock  that 
were  burned  were  the  same  referred  to  In 
the  policy  of  Insurance.  Therefore  no  trans- 
fer of  Insurance  as  to  them  was  necessary. 
True,  itbey  were  moved  to  another  place; 
bat  this  was  aone  with  the  consent  of  the 
agent  Payne,  and  the  premium  due  in  De- 
cember, 1904,  was  paid  upon  the  express 
agreement  that  the  insurance  should  con- 
tinue on  the  stock  at  the  new  bom&  The 
company  has  kept  Jthe  money  and  cannot  com- 
plain that  the  stock  was  moved,  or  main- 
tain that  they  were  not  insured.  Oragg  v. 
Home  Ins.  Co.,  90  S.  W.  1045,  28  Ey.  Law 
Rep.  988;  Springfield  Ins.  Co.  v.  Mattlngly, 
90  S.  W.  677,  28  Ky.  Law  Rep.  795 ;  Mattlng- 
ly V.  Springfield  Ins.  Co.,  83  S.  W.  677,  20  Ky. 
Law  Bep.  1187;  Ins.  Co.  t.  Burget,  66  Ohio 
8t  119,  61  N.  B.  712,  55  L.  R.  A.  825,  87  Am. 
St  Bep.  696. 

Payne  was  the  licensed  agent  of  the  com- 
pany. He  was  sert  down  as  the  agent  of 
the  company  in  the  letter  heads,  cards,  and 
other  such  matter  used  by  the  company  in 
that  locality.  Buchanan  had  no  notice  of 
any  restrictions  on  his  authority,  and  his 
acts  as  to  the  stock  at  least  were  within  the 
apparent  scope  of  his  authority.  It  has  been 
often  held  that  the  insurer  Is  bound  by  the 
acts  of  such  agents  in  matters  of  this  sort 
Phoenix  Ins.  Co.  v.  Spiers,  87  Ky.  285,  8  S. 
W.  468;  Insurance  Co.  v.  Lumber  Co.,  84  S. 
W.  661,  27  Ky.  Law  Bep.  106;  Insurance 
Oo.  T.  Thomason,  84  S.  W.  546,  27  Ky.  Law 
Rep.  159;  Wright  T.  Insurance  Oo.,  91  Ky. 
208,  16  S.  W.  242;  London,  etc..  Ins.  Co.  v. 
Gerteisen,  106  Ky.  815,  51  S.  W.  617;  Clti- 
Eens'  Ins.  Co.  v.  Crist  66  S.  W.  668,  22  Ky. 
Law  Bep.  47;  Mudd  T.  Insurance  Co.,  56 
S.  W.  977,  22  Ky.  Law  B^.  308;  HUle  v. 
Adair,  68  S.  W.  697,  22  Ky.  Law  Bep.  742; 
Insurance  Co.  v.  Hartley,  67  S.  W.  19,  68  S. 
W.  1061,  24  Ky.  Law  Bep.  60. 

If  Buchanan  did  not  get  insurance  on  his 
stock  after  he  moved,  it  is  hard  to  see  what 
be  got  for  bis  money,  or  by  what  right  the 
company  received  and  retained  it  Payne 
knew  all  the  facts,  and  his  knowledge  was 
Irts  knowledge.  Where  one  of  two  parties 
must  suffer,  he  should  bear  the  loss  who 
sends  out  the  agent,  rather  than  he  who  in- 
nocently deals  with  him.  It  cannot  be  sup- 
posed that  Payne  Intended  Buchanan  to  have 
no  insurance,  although  be  had  paid  for  it; 
and  If  all  the  Insurance  was  canoeled  Bu- 
chanaB  was  entitled  to  a  return  of  the  un- 
earned premium.  In  fact  he  was  induced  to 
pay  the  money  by  the  assurance  that  the 
insurance  should  stand.  If  tbe  company  is 
not  held  liable  to  the  extent  of  the  insurance 
on  tbe  stock,  then  lit  will  follow  that  It  re- 
ceived pay  for  insurance  which  it  did  not 


give.  If  it  is  held  liable,  no  risk  will  be  put 
upon  It  that  it  did  not  assume  or  consent  tou 
It  does  not  lie  in  Its  month  to  say  itbat  Bu- 
chanan had  no  insurance ;  for  its  own  notice 
to  him  recognized  his  policy  as  in  fwce  at 
least  for  tame  purpose,  and  it  is  manifest 
from  the  proof  that  it  kept  Buchanan  from 
getting  other  insurance  and  kept  his  money 
by  the  representations  made  to  blm.  We 
therefore  conclude  that  the  court  properly 
held  the  company  liable  to  the  extent  of  the 
insurance  on  the  etadi,  as  we  cannot  believe 
it  intended  Buchanan  to  get  nothing  for  bis 
money. 

As  to  the  insurance  on  the  bam,  the  facts 
are  different  This  bam  was  not  insured  in 
the  policy  executed  to  Buchanan.  That  car- 
ried the  two  bams  on  tbe  old  home.  Tbe 
proof  does  not  show  ttiat  tbe  insurance  on 
both  these  bams  was  to  be  transferred  to  tbe 
one  bam  on  tbe  new  place.  The  arrangement 
for  a  transfer  of  tbe  Inaorance  was  never 
executed,  and  the  proof  warrants  ithe  oon- 
clusion  tliat  tbe  only  thing  left  insured  was 
the  stock,  and  that  it  was  for  this  reason 
Payne  told  Bndianan  not  to  pay  the  note  due 
December  1,  1906,  as  what  he  bad  paid  was 
sufficient  to  carry  the  Insurance  he  was  get- 
ting without  further  payment 

Tbe  Judgment  Is  therefore  aSarmed  on  tbe 
original  and  on  the  cross  appeaL 


BRAND  V.  ILLINOIS  CENT.  B.  CO. 

(Court  of  Appeals  of  Kentucky.    March  19, 
1908.) 

L  Cakbiebs— Cabuaoe  op  Goods— Delay  op 

Shipicert— Daicaoes. 

In  order  to  recover  lost  profits  as  spetHal 
damages  from  a  carrier  for  delay  in  tbe  ship- 
ment of  goods,  the  carrier  at  the  time  of  t&e 
delivery  of  the  shipment  to  it  must  have  notice 
of  the  use  for  which  the  roods  are  intended,  or 
the  character  of  the  goods  must  be  such  that 
such  may  be  reasonabur  Interred  therefrom. 

IhH.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  9,  Carriers,  |§  451-461.] 

2.  Sake  — ConifECTiRo   Cabbiebs  —  Loss  op 
Pbofitb. 

Notice  to  an  initial  carrier  that  goods  are 
to  be  used  for  a  certain  purpose  at  tbe  place 
of  delivery  is  not  notice  to  the  connecting  car- 
rier of  such  use,  80  as  to  be  a  basis  of  a  recov- 
ery of  loss  of  profits  caused  by  delay  In  ship- 
ment. 

3.  Same. 

The  acceptance  by  a  connecting  carrier  of 
a  carload  of  Daggles  for  delivery  is  not  notice 
to  tbe  carrier  that  the  only  time  buggies  could 
be  sold  at  the  place  of  delivery  was  between 
April  4tb,  the  time  the  buggies  should  haVe 
been  delivered,  and  April  17th,  when  they  were 
delivered,  so  as  to  be  a  basis  of  the  recovery  of 
loss  of  profits  caused  by  the  delay  in  shipment. 

Appeal  from  Circait  Court  Graves  County. 

"Not  to  be  officially  reported." 

Action  by  A.  L.  Brand  against  tbe  Illinois 
Central  Bailroad  Company  for  damages  from 
delay  In  delivery  of  goods.  From  a  Judg- 
ment sustaining  a  demurrer  to,  and  dlsmlas- 
ing,  the  complaint,  plaintiS  appeals.  Af- 
firmed. 


Digitized  by 


Google 


Ky.) 


OWESNSBORO  CITY  EY,  CO.  t.  ALLEN. 


357 


W.  J.  Webb,  for  appellant  Trabne,  Doolan 
A  Coz,  J.  M.  Dieklnson,  Robbing  &  Thomas, 
and  B.  G.  Robblos,  for  appellea 

CLAY,  O.  On  AprU  1,  1903,  appellant,  A. 
L.  Brand,  was  engaged  in  tbe  retail  buggy 
business  at  Mayfleld,  Ey.  On  tbat  day  tbe 
Victor  Carriage  Company  delivered  to  tbe 
Cincinnati,  HAmilton  &  Dayton  Railroad 
Company,  at  Cincinnati,  a  car  load  of  bng- 
gles  consigned  to  appellant  at  Mayfleld,  Ky., 
whldi  it  transported  and  delivered  to  the 
appellee,  lUlnois  Central  Railroad  Company, 
a  connecting  carrier,  on  April  2,  1903.  On 
February  24,  1905,  appellant  InsUtuted  this 
action  against  appellee,  charging  that  tbe 
latter,  by  reasonable  diligence,  could  have 
delivered  said  buggies  to  Mm  In  Mayfleld, 
Ky..  by  AprU  4,  1903,  but  that  It  failed  to 
deliver  the  same  wftbln  a  reasonable  time, 
and  did  not,  in  fact,  deliver  tbe  same  to  ap- 
pellant until  the  17th  day  of  April.  The  peti- 
tion further  alleges  that  appellant  was  en- 
gaged in  Mayfleld,  Ky.,  in  tbe  business  of 
selling  buggies  and  other  vehicles,  and  that 
"application  was  made  to  him  dally  for  bug- 
gies, but  he  was  unable  to  make  sales  be- 
cause said  buggies  bad  not  arrived,  and  by 
reason  of  defendant's  failure  to  deliver  said 
buggies  within  a  reasonable  time  he  was  pre- 
vented from  selling  all  of  said  buggies,  which 
he  would  have  sold  if  they  had  been  deliver- 
ed" ;  tbat  be  could  and  would  have  sold  said 
buggies  at  a  profit  of  $20  on  each,  or  tbe 
sum  of  $600,  for  wUcb  be  asked  Judgment 
against  appellee.  To  the  petition  alleging  the 
above  facts  a  demurrer  was  sustained.  There- 
after appellant  amended  bis  petition  and  al- 
leged that  the  said  buggies,  consisting  of  30 
in  all,  were  ordered  from  the  Victor  Carriage 
Company  for  the  purpose  of  being  resold  by 
tilm  by  retail;  that  the  season  for  retailing 
stKh  vehicles  commenced  April  1,  1903,  and 
during  the  first  half  of  tbat  month  was  the 
best  time  for  tbe  sale  of  said  vehicles ;  tliat 
by  the  exercise  of  ordinary  care  and  dili- 
gence, considering  the  character  of  the  mer- 
rbandJHC  and  quantity  of  tbe  same,  appellee 
would  reasonably  infer  tbat  the  buggies  were 
being  shipped  for  tbe  purpose  of  retailing 
and  selling  the  same;  tbat  the  Victor  Car- 
riage Company  knew  this  was  the  purpose  for 
which  appellant  had  ordered  said  buggies. 
To  the  petition  as  amended  a  demurrer  was 
also  sustained,  and,  appellant  declining  to 
plead  further,  his  petition  and  amended  peti- 
tion were  dismissed. 

It  will  be  observed  tbat  appellant  seeks  to 
recover  special  damages  in  tbe  form  of  profits 
wbidi  he  alleges  be  would  have  made  had  the 
goods  been  delivered  to  him  on  April  4th. 
The  law  is  well  settled  that  in  order  to  re- 
cover such  special  damages  the  carrier,  at 
the  time  of  tbe  delivery  of  the  shipment  to  it, 
must  have  notice  of  tbe  use  for  which  the 
goods  are  intended,  or  tbe  character  of  tbe 
goods  must  be  such  tbat  such  use  may  be 
reasonably  inferred  tberefrom.    Illinois  Cen- 


tral Railroad  Company  v.  Nelson,  97  S.  W. 
757,  SO  Ky.  Law  Rep.  114.  Appellant  does 
allege  tbat  the  Victor  Carriage  Company 
knew  tbe  purpose  for  which  he  had  ordered 
the  buggies ;  but  this  knowledge  on  tbe  part 
of  that  company  could  In  no  way  affect  ap- 
pellee. The  petition  does  not  diarge  tbat  ap- 
pellee bad  such  notice.  It  does  charge,  bow- 
ever,  that  the  character  of  the  merchandise 
and  the  quantity  of  the  same  were  such  that 
appellee  could  reasonably  infer  tbat  the  goods 
were  being  sbiiv>ed  for  tbe  purpose  of  re- 
tailing and  selling  tbe  sama  No  doubt  ap- 
pellee might  have  inferred  that  so  large  a 
shipment  of  buggies  received  by  it  was  con- 
signed to  appellant  for  tbe  purpose  of  being 
placed  upon  the  market  and  sold;  but  it 
could  not  infer  from  the  character  of  tbe 
shipment  that  the  only  time  tbe  buggies  could 
be  sold  was  between  April  4th,  when  appel- 
lant claims  they  should  bare  been  delivered, 
and  April  17th,  when  they  were  delivered. 
No  facts  are  pleaded  which  would  indicate 
any  Information  on  the  part  of  appellee  that 
tbe  buggies  would  sell  for  more  on  one  day 
in  April  than  on  any  other  day  in  that  month. 
Where  a  contract  has  been  broken,  the  dam- 
ages which  may  be  recovered  for  the  breach 
are  such  as  may  reasonably  be  supposed  to 
have  been  in  contemplation  of  both  parties 
at  tbe  time  they  made  the  contract  Appel- 
lee not  having  notice,  and  the  ctiaracter  of 
the  goods  Bot  being  such  as  tbat  it  could  rea- 
sonably infer  tberefrom  tbat  the  only  time 
the  buggies  could  be  placed  upon  the  market 
and  sold  at  a  profit  was  early  in  the  month 
of  April,  we  do  not  think  appellee  could  be 
held  liable  for  special  damages  in  tbe  form 
of  profits  which  could  have  been  realieed 
from  the  sale  of  the  buggies  only  during  the 
early  part  of  that  month. 

For  the  reasons  given,  tbe  Judgment  la  af- 
firmed. 

OWENSBORO   CITY    RY.   CO.   v.    ALLEN. 

(Court  «f  Appeals   of   Kentucky.     Miarch   10, 
1908.) 

1.  Tbial— CoNFLioriNO   Tkstimont  —  Ques- 
tion FOB  JtTKT. 

Where  the  evidence  in  a  caae  is  very  con- 
flicting and  irreconcilable,  the  weight  to  be  giv- 
en the  testimony  of  witnesses  for  the  respective 
parties  Is  for  tne  jury. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  46,  Trial,  H  342,  843.] 

2.  CoNTlStTARCB— AbSENCB    OF   WITNESS. 

When  a  case  was  reached  for  trial,  counsel 
for  appellant  announced  that  they  were  not 
ready  on  account  of  the  absence  of  a  material 
witness  who  had  been  subpoenaed,  but  advised 
the  court  that  he  was  In  the  city  and  that  It 
was  believed  be  would  be  present  oil  the  fol- 
lowing day.  Thereupon  the  court  ordered  the 
trial  to  proceed,  expressing  the  opinion  tbat  the 
witness'  presence  and  testimony  would  not  l>e 
needed  until  morning.  Later  in  the  afteraoon, 
during  an  adjournment  previously  announced  by 
the  court,  the  witness  w«s  seen  by  counsel  and 
promised  to  be  in  court,  and  again  reassured 
counsel  the  next  morning  before  the  trial  was 
resumed.  Held,  that  counsel  were  entitled  t» 
rely  on  the  witness'  promise,  and  hence  the  fact 
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that  they  did  not  catise  an  attachment  to  issue 
against  him  till  he  failed  to  appear  at  the 
time  agreed  did  not  Justify  the  refusal  of  a  con- 
tinuance on  account  of  hia  absence. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
▼ol.  10,  Continuance,  U  74-03.] 

5.  WrrHESSEB— IlCPEACjntENT  —  iNCOnSIOTKR^ 
SXATEMKNTa— MATERIAilTY. 

Where  the  only  issue  was  as  to  whether 

glaintiff  was  injured  by  a  motorman's  negligence 
1  failing  to  stop  a  car  long  enough  for  her  to 
alight,  or  in  starting  it  as  she  was  in  the  act  of 
stepping  off,  she  is  entitled  to  recover,  regard- 
lees  of  the  condition  of  the  brakes,  as  to  which 
there  was  no  complaint;  and  hence  the  motor- 
man's  testimony  could  not  be  contradicted  by 
a  statement  claimed  to  have  been  made  by  him 
at  the  time  of  the  accident  that  the  reason  he 
did  not  stop  the  car  was  because  the  brakes 
would  not  work,  thia  matter  being  immaterial. 
4.  Tbtai.  —  Irbtbuctions— Necessity— PuB- 
F03B  AND  Effect  of  Evidence. 

Iftconsistent  statements  of  a  witness,  even 
as  to  a  material  matter,  are  not  substantive  evi- 
dence, and  the  failure  of  the  court  to  so  ad- 
vise the  jury,  and  tell  them  that  they  can  be 
considered  only  for  the  purpose  of  affecting 
credibility,  is  reversible  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {  49a] 

6.  WiTNEBSES  —  Contradiction— iRcaNsiST- 
BNT  Statements— Laying  Fodndation. 

In  an  action  for  injuries  alleged  to  have 
been  caused  by  failure  to  stop  a  street  car,  or 
starting  it  before  plaintiff  got  off,  questions  ask- 
ed the  motorman  as  to  what  he  said  to  a  cer- 
tain person  at  the  time  of  the  accident,  explain- 
ing his  failure  to  stop  the  car,  or  of  starting  it 
before  plaintiff  got  off,  were  competent,  as  lay- 
ing a  foundation  for  contradicting  the  witness 
for  defendant 

Appeal  from  Circuit  Court,  Daviess  County. 
"Not  to  be  offldally  reported." 
Action  by  Blanche  Allen  against  the  Owens- 
boro  City  Railway  Company.    From  a  Judg- 
ment for  plaintiff,  defendant  appeals.     Re- 
versed. 

Miller  &  Todd,  for  appellant  Sweeney, 
Ellis  &  Sweeney  and  C.  M.  Finn,  for  ap- 
pellee. 

SETTLE,  J.  This  appeal  is  from  a  Judg- 
ment of  the  Daviess  circuit  court,  entered 
upon  the  verdict  of  a  Jury  awarding  appel- 
lee $500  damages  against  appellant  for  In- 
juries to  her  person,  alleged  to  have  been 
caused  by  the  negligence  of  a  motorman  in 
operating  one  of  appellant's  street  cars;  It 
being  in  substance  averred  In  the  petition 
that  the  motorman  was  a  servant  in  appel- 
lant's employ,  and  that  while  In  charge  of 
one  of  its  street  cars,  on  which  appellee  was 
a  passenger,  he  negligently  failed  to  stop  the 
car  long  enough  for  her  to  alight  from  it  In 
safety,  and  while  she  was  In  the  aot  of 
alighting  therefrom  suddenly  and  negligent- 
ly started  the  car  In  rapid  motion,  threw 
ber  from  the  car  to  the  street,  and  thereby 
Injured  her  on  the  head  and  body.  The  an- 
swer contained  a  traverse  and  alleged  con- 
tributory negligence  on  the  part  of  appellee. 
The  latter  plea  was  denied  by  reply,  there- 
by completing  the  Issues. 

The  testimony  of  appellee  conduced  to 
prove  that  she  was  injured  by  the  negligence 


of  appellant's  motorman  and  In  the  manner 
alleg»l  in  the  petition.  On  the  other  band, 
the  testimony  introduced  by  appellant  conduc- 
ed Just  as  strongly  to  prove  that  appellee  was 
thrown  from  the  car  by  her  own  negligence 
in  attempting  to  alight  from  it  while  in  mo- 
tion, and  without  signaling  or  requesting  the 
motorman  to  stop  it,  that  she  might  alight 
therefrom  in  safety.  Some  of  appellant's 
testimony  was  to  the  further  effect  that  ap- 
pellee's Injuries  were  trivial.  From  ithe  fore- 
going outline  of  the  evidence,  it  is  plainly 
manifest  that  it  was  very  conflicting  and 
much  of  It  Irreconcilable ;  but  we  do  not  feel 
authorized  to  say  that  the  case  should  not 
have  gone  ito  the  Jury.  It  was  for  the  Jury, 
under  the  circumstances,  to  say  how  much 
weight  they  should  give  to  the  testimony  of 
the  witnesses  for  appellant  and  appellee.  We 
are  also  unwilling  to  declare  that  the  verdict 
was  flagrantly  against  the  evidence.  There 
were  two  grounds  of  complaint  presented  on 
the  motion  for  a  new  trial  In  the  circuit 
court,  and  now  urged  for  the  reversal  asked 
of  this  court,  that  demand  serious  considera- 
tion: First,  that  the  trial  court  erred  in 
refusing  appellant  a  continuance  of  the  case 
on  account  of  the  absence  of  its  witness 
Frank  Moorman ;  second,  that  the  court  err- 
ed in  permitting  incompetent  testimony  to  go 
to  the  Jury. 

As  to  the  flrst  contention,  it  appears  from 
the  record  that  the  case  was  reached  for  trial 
in  the  alltemoon,  and  that  when  called  appel- 
lee's counsel  expressed  reluctance  to  going  In- 
to the  trial  in  the  absence  of  Dr.  S.  S.  Wat- 
kins,  but  upon  assurance  from  the  court 
that  there  would  be  an  adjournment  at  3 
o'clock  p.  m.,  to  enable  one  of  appellee's  conn- 
sel  to  attend  a  funeral,  and  that  the  trial  of 
the  case  would  not  be  resumed  until  the 
following  morning,  by  wlilch  time  Dr.  Wat- 
kins  would  probably  be  present  and  could 
be  introduced  as  a  witness,  appellee's  coun- 
sel announced  their  willingness  to  proceed 
with  the  trial.  Down  to  that  itime  appellant's 
counsel  had  made  no  announcement;  but, 
upon  learning  appellee's  willingness  to  enter 
upon  the  trial,  counsel  for  appellant  announc- 
ed that  their  client  was  not  ready  to  try  the 
case  on  account  of  the  absence  of  Frank 
Moorman,  one  of  appellant's  witnesses,  upon 
whom  a  subpoena  had  previously  been  duly 
executed.  Counsel,  however,  advised  the 
court  that  the  witness  was  in  the  city,  and 
that  they  believed  be  would  be  present  In 
conrt  to  testify  for  appellant  oi^  the  follow- 
ing day.  Thereupon  the  court  expressed  the 
opinion  that  Moorman's  presence  and  testi- 
mony would  not  be  needed  until  the  follow- 
ing morning,  and  ordered  that  the  trial  pro- 
ceed, and  It  did  proceed  until  the  hour  of 
8  o'clock,  at  which  time,  as  previously  an- 
nounced, there  was  an  adjournment  of  the 
conrt  until  the  following  morning.  Later  in 
the  afternoon  the  witness  Moorman  was  seen 
by  one  of  appellaot's  counsel,  who  told  htm 
of  the  necessity  for  his  presence  the  next 
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mornbis  at  the  place  of  trial,  and  Moorman 
tbea  aasured  lilm  that  be  would  be  In  conrt 
tbe  next  morning.  On  the  next  morning,  and 
before  going  to  tbe  courthouse,  rtbe  same 
coimael  again  saw  Moorman,  and  received 
hlB  assurance  that  be  would  be  in  court  that 
morning  in  time  for  the  trial.  Upon  the 
opening  of  court  that  morning  the  trial  of  tbe 
case  was  resumed;  but,  Moorman  falling 
to  then  appear  as  be  promised  to  do,  counsel 
for  appellant  caused  a  forthwith  attachment 
to  issue  for  his  arrest,  which  the  officer  in 
whose  hands  it  was  placed  failed  to  execute. 
This  fact  being  ascertained  before  appellant 
introduced  its  proof,  its  counsel  moved  for  a 
continuance  of  the  case  upon  the  ground  of 
accident  and  surprise,  resulting  from  the 
failure  of  Moorman  to  attend  court  and  testi- 
fy as  a  witness  in  obedience  to  the  subpoena 
and  according  to  his  promise  twice  given 
that  he  would  do  so.  The  affidavit  of  the 
chief  officer  of  appellant,  setting  forth  the 
above  .facts,  and  those  to  which  Moorman, 
if  present,  would  testify,  was  filed  In  sup- 
port of  the  motion  for  tbe  continuance.  The 
court  refused  the  continuance  and  compelled 
appellant  to  go  on  with  the  trial,  which  was 
completed  during  the  day.  Appellant  except- 
ed at  the  time  to  the  ruling  of  the  court 

The  affidavit  filed  In  support  of  the  motion 
for  continuance,  after  showing  the  steps  tak- 
en to  secure  the  attendance  and  testimony 
of  Moorman  and  his  promise  to  attend  the 
trial  and  testify,  set  forth  tbe  following  facts, 
which  it  was  stated  he  would,  upon  oath, 
give  In  evidence:  "That  he  saw  tbe  plaintiff, 
Blanche  Allen,  who  Is  a  negro  woman,  im- 
mediately after  the  accident  of  which  she 
complains  in  her  petition  In  this  action,  and 
at  the  place  of  the  accident,  and  then  and 
there  heard  her  say  that  she  bad  gotten  off 
the  car  while  it  was  running,  giving  this  as 
an  explanation  of  how  she  came  to  fall,  and 
that  said  plaintiff  had  a  bottle  of  liquor 
with  her  at  the  time;  and  the  witness  was 
under  the  Impression  that  she  was  drunk, 
and  refused  to  take  her  In  his  hack  for  that 
reason.  Hie  said  witness  was  the  driver 
of  a  hack,  which  was  passing  at  the  time 
of  the  accident.  Immediately  after  It  oc- 
curred." There  could  have  been  no  doubt 
of  tbe  materiality  of  the  foregoing  facts,  and 
it  Is  apparent,  from  the  affidavit  and  from 
the  bill  of  evidence  contained  in  the  record, 
that  the  same  facts  were  not  in  the  posses- 
sion of  and  could  not  have  been  proved  by 
any  other  witness  in  the  case. 

On  the  question  of  diligence  It  Is  urged 
by  counsel  for  appellee  that  appelant  should 
have  procured  an  attachment  for  Moorman 
when  his  absence  trom  the  trial  was  first 
discovered,  and  thereby  secured  his  testimony. 
The  witness  had  theretofore  been  served 
with  a  subpoena;  but  in  view  of  the  op- 
portunity that  the  S  o'clock  adjournment  af- 
forded appellant's  counsel  to  see.  the  witness 
that  afternoon,  who  was  then  known  to  be 
In  Owoisboro^  and  the  promise  made  by  tbe 


witness  that  afternoon  and  again  the  follow- 
ing morning  that  he  would  ui>on  the  resump- 
tion of  the  trial  present  himself  in  court  and 
testify,  we  do  not  think  the  failure  of  ap- 
pellant to  procure  an  attachment  against 
the  witness  ought  to  be  taken  as  manifesting 
a  want  of  diligence.  An  attachment  Is,  of 
course,  necessary  where  It  becomes  reason- 
ably apparent  that  the  attendance  of  the 
witness  cannot  be  procured  or  bis  testimony 
had  without  It;  but,  under  the  circumstances 
surrounding  appellant  and  its  counsel  In  tlilb 
case,  we  think  the  latter  bad  the  right  to 
rely  upon  the  promise  of  Moorman  to  attend 
the  trial  and  testify,  and,  this  being  true, 
the  fact  that  they  did  not  earlier  cause  an 
attachment  to  Issue  against  him  did  not 
justify  the  action  of  the  court  in  refusing 
the  continuance.  We  can  in  some  measure 
understand  bow  great  must  have  been  their 
surprise  when  they  discovered  tbe  absoice 
of  Moorman  after  his  repeated  assurance 
that  he  would  be  present  at  the  trial.  tJnder 
the  circumstances  we  think  the  court  should 
have  granted  the  continuance  asked,  and 
that  its  refusal  to  do  so  was  error. 

We  are  further  of  opinion  that  the  testi- 
mony complained  of  by  appellant  was  im- 
properly allowed  to  go  to  the  Jury.  We  refer 
to  the  alleged  conversation  between  appel- 
lant's motorman  and  Dr.  Watklns,  found  in 
tbe  cross-examination  of  the  former,  whose 
deposition  was  taken  at  Hot  Springs,  Ark. 
The  witness  was  in  substance  asked  if  he 
did  not.  In  a  conversation  with  Dr.  Watklns 
at  tbe  place  of  the  accident,  and  Immediately 
after  appellee  was  injured,  say,  In  reply  to 
a  question  from  Watklns,  that  her  (witness) 
did  not  stop  the  car  because  tbe  brakes 
would  not  work,  and  that,  when  he  finally 
stopped  the  car  between  the  street  crossings, 
he  started  it  before  appellee  could  get  off. 
The  witness  In  the  same  connection  was  also 
asked  if  he  did  not  in  tbe  same  conversation 
say  to  Watklns  that  appellee  rang  the  bell 
and  signaled  him  to  stop  the  car  at  the  cross- 
ing of  Frederica  and  Seventh  streets,  and 
that  tbe  reason  he  did  not  stop  was  because 
tbe  brakes  would  not  work.  E&di  of  these 
questions  was  answered  by  the  witness  in 
the  negative.  The  questions  were  objected 
to  by  counsel  for  appellant  on  the  trial;  but 
the  objections  were  overruled  by  tbe  court. 
The  questions  were  doubtless  asked  for  the 
purpose  of  laying  a  foundation  for  contradict- 
ing the  witness.  Dr.  Watklns  was  not  In- 
troduced as  a  witness  for  appellee;  but  ap- 
pellee was  herself  Introduced  In  rebuttal  to 
prove  the  alleged  statements  made  to  blm 
by  tbe  motorman,  and  was  permitted,  over 
appellant's  objection,  to  testify  that  at  the 
time  and  place  fixed  by  the  questions  on  tbe 
cross-examination  of  tbe  motorman  she  heard 
a  conversation  between  him  and  Watklns. 

We  here  Insert  the  questions  asked  appel- 
lee as  to  the  conversation  and  her  answers 
thereto.  Question:  "I  will  ask  you  if  he 
[the  motorman]  said  to  Dr.  Watklns,  at  the 
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place  where  the  accident  occurred,  that  the 
reason  be  did  not  stop  the  car  was  because 
tbe  brakes  -would  not  work;  did  he  make 
that  statement?"  Answer:  "Yes,  sir;  he 
did."  Question:  "State  to  the  Jury  whether 
or  not,  at  the  same  time  and  place  and  In 
the  same  conversation,  he  said  to  Dr.  Wat- 
kins  In  your  presence  that,  after  be  did  final- 
ly stop  tbe  car,  he  started  it  before  you 
could  get  off?"  Answer:  "No,  sir;  I  never 
heard  him  say  anything  about  that."  So 
much  of  the  questions  propounded  to  the 
motorman  as  contained  a  reference  to  the 
alleged  statements  he  made  to  Dr.  Watklus 
as  to  tbe  condition  of  the  brakes  on  tbe  car 
from  which  appellee  fell  was  dearly  incom- 
petent 

The  only  Issue  under  tbe  pleadings  was 
as  to  whether  appellee's  Injuries  were  caused 
by  the  motorman's  negligence  in  falling  to 
stop  the  car  long  enough  for  appellee  to 
alight  in  safety,  or  In  starting  it  In  motion 
again  as  she  was  in  the  act  of  stepping  off. 
If,  as  she  testified,  her  Injuries  were  thus 
received,  she  was  entitled  to  recover,  without 
regard  to  the  condition  of  the  brakes,  as  to 
which  there  was  no  complaint;  and  the  mo- 
torman testified  in  substance  that  appellee 
did  not  ring  the  bell  to  stop  tbe  car,  but  that 
upon  hearing,  as  be  thought,  a  rubbing  of 
the  l>ell  cord  as  of  some  one  trying  to  pull 
it,  be  did  nevertheless  stop  the  car  at  once, 
and,  finding  that  appellee  had  gotten  off, 
again  started  the  car.  In  other  words,  his 
theory  was  that  appellee  stepped  from  tbe 
car  while  In  motion  and  without  giving  It 
time  to  stop,  while  appellee's  contention  was, 
not  that  the  car  was  not  stopped,  but  tliat, 
after  being  stopped,  it  was  started  without 
giving  her  time  to  alight  In  safety.  So,  In 
any  event,  the  condition  of  the  brakes  was 
not  a  Material  matter,  and,  besides,  the  mo- 
torman had  not  testified  that  he  failed  to 
stop  the  car,  or  was  prevented  by  the  de- 
fective condition  of  tbe  brakes  from  doing 
so. 

Immaterial  matter  cannot  be  introduced 
in  evidence  even  to  contradict  a  witness. 
Loving  V.  Oommonwealth,  80  Ky.  S07;  Ken- 
nedy T.  Commonwealth,  14  Bush,  300.  As  the 
questions  asked  tbe  motorman  in  regard  to 
what  be  said  to  Dr.  Watkins  about  tbe 
brakes  were  answered  in  the  negative,  no 
harm  would  have  resulted  to  appellant  If 
the  matter  bad  stopped  there;  but  such  was 
not  tbe  case.  Appellee,  being  introduced  in 
rebuttal  to  contradict  tbe  motorman,  was 
asked  about  tbe  conversation  he  bad  with 
Dr.  Watkins,  and,  professing  to  have  beard 
it,  was  permitted  to  testify  that  he  said  to 
Dr.  Watldns  his  failure  to  stop  the  car 
was  due  to  tbe  failure  of  tbe  brakes  to  work. 
As  already  indicated,  this  testimony  should 
not  have  been  allowed,  because  incompetent 
and  necessarily  prejudicial  to  appellant's 
rights.  Had  the  testimony  been  as  to  a 
material  matter,  it  was  not  substantive  evi- 
dence, and  the  failure  of  the  court  to  so  ad- 


vise the  Jury,  and  to  tell  tbem  tbat  It  could 
be  ccmsidered  by  them  only  for  tbe  purpose 
of  affecting  the  credibility  of  the  motorman, 
would  have  constituted  erroc  autborlxing  a 
reversal.  I.  0.  B.  B.  Co.  v.  Winslow,  119 
Ky,  877,  84  a  W.  1176;  0.  ft  O.  By.  Co.  ▼. 
Beeves'  Adm'r,  11  8.  W.  464,  11  Ky.  Law 
Bep.  14;  Greenleaf  on  EMdence,  vol.  1,  1 118. 

The  other  questions  asked  the  motorman  as 
to  what  he  said  to  Dr.  Watkins,  independent- 
ly of  the  condition  of  the  brakes,  in  explana- 
tion of  his  failure  to  stc^  the  car,  or  of  his 
starting  it  before  appellee  got  off,  was  com- 
petent as  laying  the  foundation  for  contra- 
dicting tbe  witness;  but  as  these  questions 
were  also  answered  by  the  witness  in  the 
negative,  and  appellee  did  not  profess  to 
hare  heard  what  the  motorman  said  to  Dr. 
Watkins  on  that  point,  further  considera- 
tion of  this  feature  of  the  evidoioe  will  be 
unnecessary. 

For  tbe  reasons  indicated,  the  Judgment  is 
reversed,  and  cause  remanded  for  (urtber 
proceedings  consistent  with  the  i^inion. 


BOYD'S   EX'R  V.  FIRST  NAT.   BANK  OF 
WILLIAMSBURG. 

(Court  of  Appeals  of  Kentucky.    March  18, 
1908.) 

1.  Banks  and  Barking  —  Intkbxst  or  IMc- 
posrr  —  Action  to  Rkcovxb  —  Evidkncx  — 

SUFFICIBNCT. 

In  an  action  to  recover  interest  on  a  bank 
deposit,  evidence  held  to  show  that  defendant 
bank's  president  agreed  to  pay  interest. 

2.  EviDBNCE— Best  Evidencs— Bank  Books. 

A  bank's  books  famish  better  evidence  as 
to  whether  a  deposit  was  entered  as  a  time  de- 
posit than  the  president's  oral  testimony. 
S.  Banks  and  Banking — ^Pbksidxnt's  Pow- 

A  bank  president  may  l>e  authorized  by  the 
directors  to  ao  anything  within  the  authority  of 
the  bank's  charter. 

4.  Same— AoBKOCBNT  to  Pat  Intkbest  on  Ds- 
POSIT— Attthomtt. 

A  t>ank  is  liable  for  interest  on  a  deposit 
secured  through  the  president's  promise  that 
Interest  would  be  paid  thereon,  where  in  making 
the  promise  he  acted  within  the  scope  -of  his 
authority.  In  the  absence  of  proof  that  he  was 
without  such  authority  and  that  the  depositor 
knew  it  when  he  deposited. 

Appeal  from  Circuit  Court,  Whitley  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  B.  Boyd's  executor  against  the 
First  National  Bank  of  Williamsburg,  Ky. 
From  a  Judgment  dismissing  tbe  action, 
plaintiff  appeals.    Beversed  and  remanded. 

H.  C.  Clay,  for  appellant  I.  N.  Steely  for 
appellee. 

SEATTLE,  J.  This  Is  an  appeal  from  a 
Judgment  of  the  Whitley  circuit  court  dis- 
missing appellant's  action,  wherein  he,  as  ex- 
ecutor of  the  will  of  R.  Boyd,  deceased,  sought 
to  recover  of  appellee  biterest  on  $4,000  de- 
posited with  it  by  tbe  latter  April  9,  1904, 
under  an  alleged  contract  with  appellee  that 
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it  would  pay  bim  Interest  thereon  at  tbe 
rate  of  2  per  cent  per  annum.  Tbe  total 
amount  of  Interest  claimed  by  aiH>eilant  was 
$209.49,  and  Its  payment  was  refused  by  ap- 
pellee March  20,  1907,  at  which  time  it  paid 
to  appellant,  upon  his  check  as  executor,  $3,- 
4S0iil,  the  balance  of  tbe  original  $4,000  de- 
posit then  in  Its  hands.  Appellee's  answer 
admitted  the  deposit  of  $4,000  with  it  by  R 
Boyd,  deceased,  but  denied  that  it  agreed 
to  pay  interest  thereon,  and  further  denied 
tbat  its  president,  throngb  whom  appellant 
claimed  it  agreed  to  pay  interest,  had  au- 
thority from  it  to  make  such  agreement,  or 
that  it  was  bound  thereby.  Trial  by  Jury 
was  waived  by  the  parties,  and  tbe  law  and 
facts  submitted  to  the  court;  the  trial  re- 
snltlng,  as  aboye  indicated,  in  a  Judgment  for 
appellee.  The  circuit  court  refused  appel- 
lant a  new  trial,  and  he  now  insists  that  the 
Judgment  should  be  reyersed,  upon  tbe 
ground  that  it  was  contrary  to  law  and  fla- 
grantly against  the  evidence. 

We  are  of  opinion  that  the  eridence  clear- 
ly established  the  promise  and  undertaking 
of  appellee's  president,  E.  S.  Moss,  that  it 
would  pay  interest  on  the  $4,000  deposited 
by  R.  Boyd,  deceased,  at  the  rate  of  2  per 
cent,  per  annum.  This  agreement  was  shown 
by  the  letters  of  Moss  to  Boyd  and  the  in- 
dorsements thereon  in  the  handwriting  of  tbe 
latter.  These  letters  were  not  successfully 
contradicted  by  the  denials  of  Moss,  or  at- 
tempted to  be  contradicted  by  other  evidence. 
The  letters  show  that  they  were  written 
abont  the  time  appellee  began  the  banking 
business,  and  that  Moss,  its  president,  was 
appealing  to  Boyd,  a  stockholder  in  the  bank 
to  tbe  amount  of  $2,000,  to  make  a  large 
deposit  In  aid  of  the  new  enterprise,  and  as 
an  Inducement  to  him  to  do  so  promised  that 
appellee  would  pay  him  2  per  cent  interest 
on  tbe  deposit  from  the  time  it  was  receiv- 
ed, and  allow  the  withdrawal  of  the  deposit 
whenever  he  saw  fit  to  check  it  out  In  tbe 
letter  from  Moss  containing  this  offer  it  was 
stated  tbat  from  three  to  six  months  was  the 
usual  time  for  receiving  time  deposits,  but 
tbat  this  regulation  would  be  waived  In  re- 
spect to  his  deposit,  which  might  be  with- 
drawn at  any  time.  The  letter  contained, 
however,  a  request  that  Boyd  make  no  men- 
tion of  the  arrangement  proposed,  which  re- 
qnest  was  because  others  wishing  to  make 
time  deposits,  if  Informed  of  tbe  arrange- 
ment wltli  Boyd,  might  demand  the  right  to 
do  so  upon  the  same  terms.  The  evidence 
farther  showed  that  Boyd,  tn  order  to  com- 
ply with  the  request  of  appellee's  president 
withdrew  from  a  bank  of  London,  Ky.,  his 
place  of  residence,  the  $4,000  he  deposited 
with  aiq;»ellee,  and  that  the  inducement  for 
the  change  of  deposit  from  tbe  one  bank  to 
tbe  other  was  the  agreed  undertaking  of  ap- 
pellee, made  through  Its  president  to  pay 
bIm  the  2  per  cent  Interest  on  the  amount 
(leiK>slted  and  permit  its  withdrawal  when 
dMlred. 


As  a  matter  of  fact  no  part  of  the  amount 
deposited  with  appellee  by  Boyd  was  checked 
out  within  six  months  of  the  date  of  its  de- 
posit; but  between  November  4,  1904,  and 
August  26,  1906,  be  checked  on  It  for  varioas 
sums,  amounting  in  the  aggregate  to  $519.- 
49,  and  from  the  latter  date  until  March  20, 
1907,  there  remained  in  the  bank  of  the  orig- 
inal deposit  $3,480.51.  So  no  loss  or  hard- 
ship could  have  resulted  to  appellee  if  the 
Judgment  of  the  circuit  court  had  compelled 
it  to  pay  the  Interest  demanded  by  appel- 
lant If,  as  testified  by  appellee's  president. 
Moss,  the  $4,000  received  of  Boyd  was  not 
entered  upon  the  books  of  the  bank  as  a  time 
deposit  that  fact  could  have  been  better  and 
in  a  more  competent  manner  shown  by  the 
introduction  in  evidence  of  tbe  books  them- 
selves; bat  the  books  were  not  ottered  in 
evidence.  We  take  it  for  granted,  however, 
that  they  will  show  tbe  $4,000  was  not  en- 
tered as  a  time  deposit ;  for  under  the  agree- 
ment between  Boyd  and  appellee's  president 
the  money  was  not  a  time  deposit,  though  one 
upon  which  appellee  was  to  pay  interest 
Under  the  agreement  in  question  the  deposi- 
tor could  check  it  out  at  any  time,  bnt  as 
long  as  tbe  money,  or  any  part  of  It,  remain- 
ed in  tbe  bank,  Interest  was  to  be  paid  on  It 
at  the  rate  of  2  per  cent  per  annum. 

On  the  facts  presented  by  the  record  little 
doubt  can  be  entertained  of  the  president's 
authority  to  enter  hito  the  agreement  with 
Boyd  referred  to.  We  are  aware  that  the 
active  management  of  the  monetary  affairs  of 
banks  is  ordinarily  intrusted  to  tbe  cashier. 
If  tbe  president  receives  only  a  nominal  sal- 
ary, and  is  expected  to  devote  only  a  portion 
of  his  time  to  the  business  of  the  bank,  be  will 
not  possess  all  tbe  authority  of  the  cashier. 
He  may,  however,  be  authorised  by  the  di- 
rectors to  do  anything  within  the  authority  of 
the  bank's  charter,  and  the  modern  tendency, 
and  probably  prevailing  custom,  in  banking  is 
to  make  the  president  the  active  manager,  as 
well  as  the  responsible  head,  of  all  the  af- 
fairs of  the  bank,  subject  to  the  control  of  tbe 
directors;  and  because  of  tbe  extraordinary 
responsibility  thus  placed  upon  them  bank 
presidents  are  paid  large  and  remunerative 
salaries.  Owing  to  the  diversity  of  opinion 
expressed  by  the  courts  of  last  resort  of  the 
several  states  as  to  the  authority  appertaining 
to  the  offices  of  president  and  cashier,  it  Is 
sometimes  difficult  to  determine  their  respec- 
tive powers  and  duties.  But  the  weight  of 
modern  authority  seems  to  be  that  the  acts  of 
the  president  In  the  exercise  of  tbe  fallowing 
specific  powers  will  be  binding  on  the  bank : 
In  6  Oyc  pp.  469-480,  It  Is  said :  "The  presi- 
dent can  employ  counsel  and  conduct  the 
bank's  litigation,  borrow  mon«y,  indorse  and 
transfer  the  bank's  paper,  assign  and  foreclose 
a  mortgage,  take  collateral  security  for  a 
loan,  receive  a  deposit  and  issue  a  certificate 
of  deposit  therefor,  receive  payment  of  money 
and  other  obligations  due  the  bank,  assign 
security  to  a  public  depositor  'to  secure  it 
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acknowledge  a  claim  barred  by  the  statute  of 
limitations,  remit  judgment  In  favor  of  a 
bank  on  a  sufficient  consideration,  renew  a 
debt,  and  offer  a  reward.  It  is  not  wltbln 
the  scope  of  his  authority  to  make  a  com- 
promise, except  when  he  is  specially  author- 
ized, or  the  general  management  of  the  bank 
is  given  up  to  him.  Nor  can  he  discount  pa- 
per when  this  power  is  reserved  by  the  di- 
rectors, relieve  the  maker  of  a  note  or  other 
debtors,  authorize  the  payment  of  a  check 
not  drawn  on  proper  funds,  sell  the  bank's 
property,  execute  a  mortgage  on  its  real  es- 
tate, pledge  its  property  for  the  payment  of 
a  debt,  stay  the  collection  of  an  execution 
against  the  estate  of  a  bank's  debtor,  waive 
the  conditions  of  contract  for  the  sale  of 
land,  certify  to  his  own  check,  execute  a  con- 
veyance of  his  bank's  property  for  the  ben- 
efit of  its  creditors  when  It  has  become  insolv- 
ent, agree  to  pay  a  promoter  for  procuring 
stockholders,  or  release  a  subscriber."  Sav- 
ings Bank  of  Cincinnati  v.  Benton,  2  Mete. 
(Ky.)  240;  Kllgore  v.  Buckley,  14  Conn.  362; 
Allison  T.  Hubbell,  17  Ind.  550;  Hazelton  ▼. 
Union  Bank,  32  Wis.  84;  Reno  v.  James,  16 
Ky.  Law  Hep.  60;  Parker  v.  Donnally,  4  W. 
Va.  648 ;  Richard  v.  Osceola  Bank,  79  Iowa, 
707,  45  N.  W.  294;  Morgan  v.  Merchants' 
Nat.  Bank,  13  Lea  (Tenn.)  234;  U.  S.  Na- 
tional Bank  ▼.  First  Nat  Bank,  79  Fed.  296, 
24  O.  C.  A.  597. 

In  makhig  the  deposit  in  Question  upon  the 
assurance  of  appellee's  president  that  it  would 
pay  him  Interest  thereon,  R.  Boyd  had  no  rea- 
son to  doubt  the  president's  good  faith  or  to 
question  his  authority  to  act  for  and  bind  the 
bank.  The  conduct  of  the  president  through- 
out the  transaction  was  conslsteut  with  his 
duties  as  chief  officer  of  the  bank,  and  his 
acts  within  the  apparent  scope  of  the  author- 
ity usually  conferred  by  banks  upon  their 
presidents.  We  are  of  opinion,  therefore,  that 
appellee  should  be  held  liable  to  appellant 
as  executor  for  the  interest  claimed,  because 
the  deposit  of  the  $4,000  was  secured  through 
the  promise  of  its  president  that  the  interest 
would  be  paid  by  it,  and  also  because  its 
president,  as  Its  chief  officer,  had  authority, 
general  or  implied,  to  secure  the  deposit  for 
it  by  agreeing  to  pay  Interest  thereon.  In 
order  to  avoid  the  consequences  of  what,  un- 
der the  facts  of  this  case,  appears  to  have 
been  an  ordinary  exercise  of  power  by  Its 
president  In  a  matter  within  the  apparent 
scope  of  the  authority  and  duties  of  his  office, 
it  was  incumbent  on  appellee  to  show  that  he 
did  not  possess  such  authority,  and  that  this 
was  known  by  R.  Boyd,  deceased,  at  the  time 
of  making  the  deposit  No  testimony,  either 
in  the  form  of  a  resolution  adopted  by  its 
directors  or  otherwise,  was  introduced  by  ap- 
pellee to  show  want  of  authority  In  its  presi- 
dent to  make  the  agreement  relied  on  by  ap- 
pellant and  the  circumstances  were  not  such 
as  to  rebut  the  presumption  that  he  possessed 
the  power  to  make  the  contract  obligating 
the  bank  to  pay  the  Interest  claimed  by  appel- 


lant The  transaction  between  R.  Boyd,  de- 
ceased, and  appellee's  president  was  not  ultra 
vires,  but  merely  an  ordinary,  legitimate 
transaction,  common  to  the  business  of  bank- 
ing, and  such,  we  think,  as  could  be  conducted 
by  the  president  In  the  usual  course,  without 
express  authority  from  the  directors.  "Those 
dealing  with  a  bank  In  good  faith  and  in  the 
usual  course  of  business  have  a  right  to  pre- 
sume integrity  on  the  part  of  Its  officers  when 
acting  within  the  apparent  sphere  of  their 
duties,  and  the  bank  is  bound  accordingly." 
Merchants'  Bank  v.  State  Bank,  10  Wall.  (U. 
S.)  604,  19  L.  Ed.  1006;  People's  Bank  r.  Nat 
Bank,  101  U.  S.  181,  26  L.  Ed.  907. 

Being  convinced  ttiat  the  judgment  appealed 
from  is  contrary  to  law  and  unauthorized  by 
the  evidence,  It  Is  hereby  reversed,  and  the 
cause  remanded  for  a  new  trial  and  further 
proceedings  consistent  with  this  opinion. 


HBNSLEY  V.  McDONALD. 

(Court  of  Appeals  of  Kentucky.    March  19, 
1908.) 

1.  Pbincipal  and  Aobht— Pboot  or  Aqkiiot 
—Testimony  of  Aokrt. 

In  an  action  on  a  note  given  to  secure  the 
loan  of  money,  defended  on  the  ground  of  false 
representations  of  an  alleged  agent  of  the  lender 
as  to  the  title  of  land,  the  declarations  of  the 
agent  are  not  competent  to  prove  the  fact  of 
agency,  where  there  is  no  other  evidence  of  the 
fact  except  a  few  circumstances  tending  to  show 
that  he  was  acting  as  the  agent  of  the  lender, 
but  no  evidence  that  he  had  authority  to  make 
representations  concerning  the  title  to  the  land. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  i  40.] 

2.  SakB— AOENCT— SUFFICMNCT  OF  EVIDENCE. 

In  an  action  on  a  note  given  to  secure  the 
loan  of  money,  defended  on  the  ground  of  false 
representations  of  the  lender's  agent,  evidence 
considered,  and  held  insufficient  to  show  that 
the  person  making  the  representations  was  the 
agent  of  the  lender,  or  had  any  authority  to 
make  any  representations. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  t  41.] 

Appeal  from  Circuit  Court  Pendleton 
County. 

"Not  to  be  officially  reported." 

Action  by  R.  B.  McDonald  against  B.  B. 
Hensley  on  a  note.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

John  H.  Barker,  for  appellant  Applegate 
&  Clarke,  for  appellee. 

CARROLL,  J.  Jackson  Dunaway  desired 
to  borrow  from  appellee,  McDonald,  |1,600. 
and  proposed  to  give  him  a  mortgage  on  a 
tract  of  land  to  secure  the  payment  of  the 
loan.  McDonald  was  only  willing  to  lend, 
with  the  land  as  security,  $1,200.  To  better 
protect  him  In  the  loan  of  $1,600  to  be  ad- 
vanced, appellant  Hensley,  agreed  to  be- 
come responsible  for  $400,  Independent  of  the 
mortgage,  and  executed  to  McDonald  an  obli- 
gation to  this  effect  Upon  a  sale  of  the  land 
under  decree  of  court  It  failed  to  bring  a  sum 
sufficient  to  satisfy  McDonald's  loan  of  $1,000, 
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and  he  then  bronght  this  suit  against  Hensley 
on  the  obligation  executed  by  blm.  For  de- 
fense Hensley  set  np  that  at  the  time  he  sign- 
ed the  obligation  It  was  represented  to  him 
by  plaintiff's  agent  that  there  were  no  Incnm- 
brances  against  the  land  of  Dnnaway,  and 
that  he  relied  upon  these  representations  and 
did  not  make  an  examination  of  the  record, 
and  except  for  the  representations,  which  he 
believed  to  be  true,  would  not  have  signed 
the  paper  binding  himself  to  pay  $400.  He 
further  arerred  that  at  the  time  the  repre- 
sentations were  made  there  was  a  valid  sub- 
sisting mortgage  on  the  land,  executed  by 
Dnnaway  to  one  Shumaker  for  more  than 
$700.  If  this  prior  mortgage  had  not  been 
on  the  land,  the  proceeds  of  the  sale  would 
have  more  than  satisfied  McDonald's  debt 

The  only  question  In  the  case  Is  whether  or 
not  F.  C.  Newman,  who  made  the  representa- 
tions to  Hensley  and  whom  he  contends  was 
at  the  time  the  authorized  agent  of  appellee, 
was  In  fact  his  agent,  with  anthority  to  make 
the  representations  relied  upon  by  Hensley. 
If  Newman  was  the  agent  of  appellee,  and  au- 
thorized to  make  the  representations,  Hensley 
has  a  good  defense,  and  the  Judgment  of  the 
lower  court  was  erroneous.  On  the  other 
hand.  If  Newman  was  not  his  agent,  appel- 
lee was  not  bound  by  any  statements  he  may 
have  made.  Appellee  testifies  positively  that 
Newman  was  not  his  agent  for  any  purpose 
In  connection  with  the  loan,  or  authorized 
In  any  way  to  make  for  him  any  representa- 
tlona,  but  that  Newman  was  the  agent  of 
Dunaway,  and  as  such  agent  he  applied  to 
blm  on  behalf  of  Dunaway  for  the  loan ;  that 
he  did  not  pay  Newman  anything  for  his 
services,  although  he  gave  to  Newman  three 
chet&B,  aggregating  $1,600,  to  be  delivered  to 
Dunaway.  He  further  testified  that  New- 
man told  him  the  title  to  the  land  was  clear, 
and  that  except  for  this  statement  he  would 
not  have  advanced  the  money;  that  he  de- 
clined to  lend,  with  the  land  as  security,  over 
$1^200,  when  Newman  informed  him  that  Mr. 
Hensley  would  give  his  obligation  to  secure 
$400  of  the  amount  if  he  would  advance  $1,- 
600;  and  that  upon  this  representation  of 
Newman  he  agreed  to  let  Dunaway  have 
$1,600;  that  he  gave  the  check  to  Newman, 
and  Newman  delivered  him  the  notes.  Mr. 
W.  M.  Rardtn,  an  attorney,  testified  that  he 
represented  Dunaway  in  the  transaction ;  that 
the  note  for  $1,600,  as  well  as  the  $400  con- 
tract, were  in  the  handwriting  of  Newman; 
tliat,  when  the  mortgage  and  note  were  ex- 
ecuted, McDonald  was  not  present  in  the 
room,  but  was  in  the  hallway  of  the  build- 
ing, and  that  Newman  had  some  conversation 
wltti  him  wUle  the  papers  were  being  drawn 
np;  that  Newman  represented  McDonald  in 
the  entire  transaction,  and  wrote  blm  several 
letters  in  reference  to  getting  the  money  for 
Dnnaway;  that  Newman  said  Dunaway 
would  hare  to  pay  him  bis  fee  for  negotiating 
the   loan.    Be   further   testified  that   New- 


man stated  to  Hensley  that  he  (Newman)  had 
examined  the  title  to  Dunaway's  land,  and  it 
was  free  from  incumbrances;  that  Newman 
said  he  represented  McDonald  in  the  transac- 
tion. Dnnaway  testifies  that  Mr.  Rardln  was 
his  representative  In  the  matter,  and  that  he 
had  no  connection  whatever  with  Newman, 
or  any  correspondence  or  conversation  with 
him;  that  he  heard  Newman  tell  Hensley 
that  the  title  was  all  right,  although  he  (Dun- 
away) knew  there  was  a  prior  mortgage  on 
the  land,  but  had  at  the  moment  forgotten  It, 
and  did  not  mention  it;  that  Newman  took 
$50  for  a  fee  out  of  the  $1,600  advanced  by 
Dunaway.  Appellant,  Hensley,  also  testified, 
fully  supporting  the  averments  of  his  answer 
in  regard  to  the  statements  made  by  New- 
man as  to  the  condition  of  the  title.  He  fur- 
ther said  that  Newman  represented  himself 
as  acting  in  the  matter  for  McDonald,  and 
that  Newman  had  written  him  previous  to 
that  time  that  Mr.  McDonald  bad  money  to 
Imd.  In  the  record  are  the  letters  written 
by  Newman  to  Rardln  in  reference  to  obtain- 
ing the  money  for  Dunaway ;  but  the  letters 
do  not  mention  the  name  of  the  person  from 
whom  he  expected  to  get  the  money.  New- 
man did  not  testify. 

The  circuit  Judge  sustained  exceptions  to  so 
much  of  the  evidence  of  Rardln,  Dunaway, 
and  Hensley  as  related  to  representations 
made  by  Newman  that  he  was  the  agent  of 
McDonald  and  concerning  the  title  to  the 
land,  upon  the  ground  that  the  statements  of 
Newman  were  not  competent  against  McDon- 
^ald,  in  the  absence  of  evidence  outside  of  his 
'own  showing  that  he  was  acting  as  the  agent 
of  McDonald.  The  court  was  correct  in  so 
ruling.  The  statements  or  acts  of  an  agent 
are  not  competent  against  the  person  for' 
whom  it  is  charged  he  Is  acting,  unless  there 
is  other  evidence  to  establish  that  the  re- 
lation of  principal  and  agent  existed.  Aside 
from  the  statements  of  Newman  there  was 
no  evidence,  except  a  few  circumstances, 
tending  to  show  that  he  was  acting  as  the 
agent  of  appellee;  nor  was  there  any  evidence 
whatever  that  he  had  authority  to  make  rep- 
resentations concerning  the  title  to  the  land. 
If  It  might  be  said  that  he  was  the  agent 
of  appellee  In  lending  the  money,  this  did 
not  authorize  him  to  warrant  the  title  to  the 
land  of  the  borrower.  There  appears  to  be 
no  reason  why  McDonald  should  authorize 
any  person  to  represent  that  the  title  to  the 
land  of  Dunaway  was  free  from  incumbran- 
ces. The  only  part  he  had  in  the  transac- 
tion was  to  lend  the  money.  All  that  he  de- 
sired was  to  be  protected  In  his  loan.  He 
declined  to  lend  more  than  $1,200  on  the  land, 
and  was  Induced  to  lend  $1,600  only  when 
appellant,  Hensley,  agreed  to  stand  for  $400 
of  this  sum. 

Upon  the  whole  case,  we  have  reached  the 
conclusion  that  the  Jndgment  of  the  lower 
court  was  correct;  and  It  la  therefore  af- 
firmed. 
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EVERTS  T.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    F|eb.  26^ 


Appeals 
1908.) 


Cbimirai.  Law  —  Tbiai.  —  Rkqubbts  Covkud 

BT  Ikstruotionb  Giver. 

Where  the  court  gave  a  charge  on  self-de- 
fense equally  as  good  as  that  requested,  it  w»8 
not  error  to  refuse  the  requested  charge. 

[Ed.  Note.— For  cases  in  point,  aee  Cent  Dig. 
vol.  14,  Criminal  Law,  8  2011.] 

Appeal  from  Mitchell  County  Court ;  W.  B. 
Crockett,  Judge. 

Ed  Everts  was  coDvlcted  of  assault,  and  lis 
appeals.    AtBrmed. 

Thurmond  &  SandoBky,  for  appellant  F. 
J.  McCord,  Asst  Atty.  Qea.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
assault,  and  tato  punishment  assessed  at  a 
fine  of  $6. 

In  his  motion  for  a  new  trial,  alone,  ap- 
pellant inslBts  that  the  verdict  of  the  Jury  is 
contrary  to  the  evidence,  and  the  court  erred 
In  failing  t<»  give  appellant's  special  charge 
No.  1,  which  is  as  follows:  "You  are  charged 
as  a  part  of  the  law  In  this  case  that  if  Mc- 
GrelesB  first  assaulted  the  defendant,  and  the 
defendant  only  did  what  he  did  in  what  he 
thought  to  be  necessary  to  protect  him  from 
bodily  injury,  then  you  will  find  the  defend- 
ant "not  guilty.' "  The  court  gave  a  charge 
on  self-defense  equally  as  good  as  the  one 
suggested,  and  there  was  no  errw  in  refusing 
to  give  appellant's  charge. 

The  evidence  amply  supports  the  verdict, 
and  the  Judgment  is  afi3rmed. 


ALFORD  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas,    Feb.  26, 
1908.) 

1.  LARCBNT  —  EI.SKKRTS      OF     OfFBUSE  —  IR - 

STBUCTIONS. 

An  instruction  on  a  trial  for  theft  that  if 
accused  fraudulently  took  property  from  the 
Itossession  of  prosecutor  witnout  his  consent  he 
was  guilty  was  bad  for  failing  to  require  a 
finding  that  the  property  was  taken  with  the 
intent  to  appropriate  the  same  to  the  use  of  ac- 
cused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  82,  Larceny,  {{  191-191.] 

2.  (jBIltlNAI,  Law— IRSTRUCTIORS— ElZTERT  OS 

Pdrishmknt. 

An  instruction  in  a  criminal  case  which 
authorises  the  jury  to  assess  "punishment  in 
the  county  jail  and  by  a  fine  not  to  exceed"  a 
specified  sum,  or  by  imprisonment  without  fine, 
or  which  authorizes  the  jury  to  assess  the  pun- 
ishment at  a  fine  not  exceeding and  con- 
finement in  the  county  jail  not  exceeding 

years,  etc.,  is  erroneous  for  failing  to  specify 
the  punishment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  1298.] 

3.  Sake— Fboot  or  Othkb  Ofixnssb— Adkis- 

SIBILITT. 

Where,  on  a  trial  for  larceny,  it  was  not 
claimed  that  the  goods  were  stolen  from  a  rail- 
road car,  evidence  that  defendant  and  a  code- 
fendant,  when  arrested,  were  attempting  to  open 
a  car,  and  that  stolen  apples  found  in  the 
house  of  oodefendant  had  been  taken  from  can, 


was  inadmissible,  because  it  related  to  separate 
and  distinct  offenses. 

SEA.  Note.— For  cases  in  point,  see  Cent.  Dis. 
.  14,  Criminal  Law,  |t  822-835.] 

4.  Samk— STATiancRTB    OF   Thibd    Pebsors — 

Admibsibiutt. 

The  statement  of  a  third  person,  not  mad» 
in  the  presence  of  accused,  and  relating  to  a 
matter  not  connected  with  accused,  is  inadmis- 
sible. 

[Ed.  Note.— For  cases  in  point,  see  Coit.  Dis. 
vol.  14,  Criminal  Law,  {{  950-972.] 

Appeal  from  Dallam  County  Court;  J.  P. 
Inman,  Judge. 

J.  D.  Alford  was  convicted  of  crime,  and  be 
appeals.    Reversed  and  remanded. 

C.  J.  Carter,  for  appellant  F.  J.  McCord^ 
Asst  Atty.  Gen.,  for  the  State. 

RAMSET,  J.  TblB  case  must  be  reversed 
for  many  reasons.  Appellant  was  charged  in 
the  county  court  of  Dallam  county  with  the 
crime  of  theft  and  embezzlement  of  property 
of  the  value  of  less  than  |50. 

There  were  six  counts  In  the  Indictment 
The  first  and  second  cotmts  charged  appellant 
with  theft  jointly  with  Turner  and  Oodaoe. 
The  remaining  counts  charged  embezzlement 
Jointly  with  these  parties.  There  was  a  gen- 
eral verdict  of  guilty,  without  specifying  the 
nature  of  the  crime,  or  on  what  count  appel- 
lant was  convicted;  the  verdict  being:  "We, 
the  Jury,  find  the  defendant  guilty  and  assesa 
his  punishment  at  sixty  days  in  the  county 
jail."  The  charge  of  the  court  as  it  appears 
in  the  record,  is  quite  unusual  and  very  diffi- 
cult to  understand.  In  the  caption  the  case 
is  styled:  '"Hie  State  of  Texas  v.  J.  D.  Al- 
ford. No.  361."  The  charge  of  the  court  given 
in  No.  861,  in  the  third  paragraph  thereof  Is, 
as  follows:  "Now,  If  you  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  did,  In  the  county  of  Dallam  and 
state  of  Texas,  fraudulently  take  from  the 
possession  of  said  Farmer  property  to  the 
value  of  less  than  $60,  without  the  consent 
of  the  said  Farmer,  as  alleged  in  the  indict- 
ment then  you  will  find  him  guilty,  and 
assess  his  piulshment  in  the  county  Jail,  and 
by  fine  not  to  exceed  |d00,  or  by  such  im- 
prisonment without  flue."  This  charge  is^ 
fatally  defective  in  two  respects:  First  the 
Jury  are  not  required  to  find  that  the  prop- 
erty alleged  to  have  been  stolen  was  taken 
with  the  intent  to  appropriate  the  same  te 
the  use  and  benefit  of  the  person  taking; 
second,  it  Is  fatally  defective  in  that  the  pun- 
ishment or  penalty  In  the  county  Jail  is  not 
named  at  all,  whether  one  day  or  one  year, 
or  at  any  other  time.  There  appears  again 
In  the  charge  of  the  court  or  a  portion  of 
the  charge,  what  Is  styled:  "The  State  of 
Texas  V.  J.  D.  Alford.  No.  163"— in  which  the 
Jury  were  instructed  that  if  they  find  the  de- 
fendant guilty  they  will  assess  bis  punish- 
ment at  a  fine  of  not  exceeding and  con- 
finement in  the  county  jail  for  not  exceeding 
years,  or  by  such  imprisonment  with- 
out such  fine ;  and,  if  they  so  find,  "the  form 
of  your  verdict  will  be  as  followa:    'We,  the 
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ixaj,  Iktd  the  defendant,  J.  D.  Alford,  guilty 
«B  duiiged  in  the  first  cotint  of  tbe  Indict- 
ment, and  aaaeas  his  punishment  at In 

the  county  Jail  and  a  fine  of  |  — .'  Or,  if 
you  ahoold  ptinlsh  him  only  by  imprisonment: 
'We,  the  Jury,  find  the  defendant  guilty  and 

aaaen  his  pmlahment  at in  the  county 

Jail.'"  Following  this,  In  what  la  styled: 
rrtie  State  of  Texas  t.  J.  D.  Alford.  No. 
183" — Is  another  charge,  as  long  as  both  the 
preceding  charges.  In  wUch  the  issue  In  re- 
spect to  embeszlement  is  submitted  to  tbe 
Jury,  which  we  deed  it  unnecessary  to  set 
out  or  discuss.  These  errors  and  omissions 
will,  of  course,  require  a  reversal  of  the  case. 

There  are,  however,  sevaral  other  matters 
which  we  think  it  worth  while  to  notice.  On 
tbe  trial  tbe  state  introduced  one  Sadler,  a 
special  agent  for  tbe  Rock  Island  Railroad 
Company  at  Dalbart,  who  stated  that  when 
he  arrested  appellant  and  Turner  they  were 
trying  to  open  a  box  car.  It  is  not  claimed 
or  omtmded  that  the  articles  stolen  were  or 
had  ever  been  in  this  box  car.  This  relates 
to  a  wholly  separate  and  distinct  oltense.  He 
also  testified  that  while  appellant  and  Tur- 
ner were  in  Jail,  he  went  with  Mr.  Button  to 
the  house  of  Turner,  and  while  there  Mrs. 
Turner  asked  them,  "Where  Is  the  wagon?" 
He  also  stated,  "We  found  some  stolen  ap- 
ples In  the  house,  which  we  think  bad  be^ 
taken  from  tbe  Rock  Island  cars."  This  tes- 
timony was  objected  to,  among  other  reasons, 
because  defendant  bad  already  been  tried 
and  acquitted  of  the  offense  of  burglary  of  a 
railroad  car  in  the  district  court,  and  evidence 
that  he  was  breaking  the  cars  at  the  time  of 
the  arrest  was  inadmissible,  incompetent,  and 
tended  to  prejudice  the  Jury  against  the  de- 
fendant in  the  case  at  bar,  and  because,  fur- 
ther, the  statements  of  Mrs.  Turner  were  In- 
admissible, because  It  was  not  shown  that 
the  defendant,  Alford,  was  present  when  they 
were  made,  and  there  was  no  conDection 
shown  between  the  apples,  if  stolen,  and  de- 
fendant Both  of  these  objections  were  clear- 
ly well  taken,  and  it  was  clearly  erroneous  to 
admit  this  testimony. 

Again,  while  R.  P.  Hutton,  sheriff  of  Dal- 
lam county,  was  on  tbe  witness  stand,  he  tes- 
tified that  after  the  arrest  of  appellant  and 
Turner,  without  warning  him,  they  told  htm 
and  others  where  they  had  found  the  stolen 
apples  In  the  house  of  Turner,  and,  further, 
that  Mrs.  Turner  asked  the  question,  "Where 
is  tbe  wagon?"  This  testimony  was  objected 
to  for  all  the  reasons  named  in  tbe  preceding 
bill,  and  because,  further,  it  appeared  from 
the  testimony  of  the  witness  Hutton  that  tbe 
defendant  had  not  been  warned  at  the  time 
tbe  statnnents  were  made  in  regard  to  tbe 
wb««aboatB  of  the  wagon,  and  there  is  no 
cconeetlon  shown  between  tbe  defendant  and 
tbe  wagon.  This  testimony,  also,  was  clearly 
InadmiSBlble.  It  has  frequently  been  held 
that  It  Is  error  to  Introduce  evidence  of  other 
frandnlent  acts  and  crimes  other  than  those 
charged  in  the  Indictment  or  the  information. 
See  Felsenthal  v.  State,  80  Tex.  App.  675,  18 


S.  W.  644,  and  Malcolmson  v.  State,  25  Tex. 
App.  267,  8  S.  W.  468. 

The  testimony  In  the  case  Is  very  weak,  and 
it  may  well  be  doubted  whether  it  Is  suffi- 
cient to  sustain  the  Judgment  of  conviction. 
It  is  evident  that  the  admission  of  this  im- 
proper testimony  was  highly  prejudicial  to 
appellant,  and.  If  the  case  is  to  be  tried  again, 
it  should  be  excluded. 

The  Judgment  of  tbe  court  below  Is  re- 
versed, and  the  cause  is  remanded. 


REDMAN  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  19, 


) 

1.  HoiaOIDS— BVIDBRGI>— Pbovocatior. 

Where  defendant  shot  deceased  because  of 
statements  by  the  latter  that  defendant's  consin 
was  with  cmid  by  defendant,  evidence  by  the 

?:Irr8  sister  that  defendant  had  frequently  vis- 
ted  tbe  girl's  home  and  his  conduct  in  her 
presence  had  always  been  decorous  and  proper 
was  properly  received,  as  it  tended  to  refute  the 
statements  of  deceaaed  tliat  defendant  was  tbe 
author  of  her  shame,  and  to  show  provocation 
for  the  homicide. 

[Bd.  Note.— For  cases  in  point,  see  Gent.  DIr. 
vol.  26,  Homicide,  S  383^.] 

2.  Cbikikax  Law— Bvidxhob— SBLr-SBBViNQ 
Declabations. 

It  being  alleged  that  defendant  shot  deceas- 
ed because  of  statements  by  the  latter  that  de- 
fendant's cousin  was  with  dilid  by  defendant, 
evidence  that  defendant  said  the  night  before 
the  killing  that  he  did  not  believe  deceased's 
statement,  and  that  he  believed  his  cousin  in- 
nocent, was  property  excluded  as  being  a  self- 
serving  declaration. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  9&.] 

3.  Same— Irbtbuctionb— Reaboi«ablb  Doubt. 

By  White's  Ann.  Code  Cr.  Proc  art  765,  a 
defendant  in  a  crimineil  case  is  presumed  to  be 
innocent  until  his  guilt  is  estaDlished,  and  is 
entitled  to  be  acquitted  in  cases  of  reasonable 
doubt  and  hence,  in  a  prosecution  for  murder, 
a  charge  that  the  burden  is  on  the  state  on  ev- 
ery issue  to  prove  defendant's  guilt  beyond  a 
reasonable  doubt,  and  in  case  the  jury  had  rea- 
sonable doubt  of  defendant's  guilt,  it  should  give 
him  the  benefit  of  such  doubt,  and  find  him  not 
guilty  of  every  grade  of  homicide  above  man- 
slaughter, was  erroneous  as  telling  the  jury  to 
find  defendant  at  least  guilty  of  manslaughter, 
whereas  be  was  entitled  to  an  acquittal  if  the 
jury  had  a  reasonable  doubt  of  defendant's 
guilt  of  any  grade  of  homicide. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  H  1906-1922.] 

4.  HOMICIDB— "MUBDKB    IR   THB    SECORD    DE- 

obee"— Wbcat  Cohbtitutes. 

To  constitute  murder  in  the  second  degree, 
the  statute  only  requires  that  the  killing  be 
done  in  a  passion  aroused  without  adequate 
cause. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  26,  Homicide,  i  40. 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  pp.  4641-4642;   vol.  8,  p.  7727.] 

6.  GsnaRAi.  Law— iRstBTTonoRS  — Afplioa- 

TIOR  TO  CASB. 

In  a  prosecution  tor  murder,  a  charge  that 
by  the  expression  "under  the  immediate  infiu- 
ence  of  sudden  passion"  is  meant  that  the  pas- 
sion is  not  the  result  of  a  former  provocation 
other  than  insulting  words  concerning  a  fe- 
male relative  was  erroneous,  where  there  was 
no  evidence  of  any  other  provocation  than  state- 
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menta  of  deceased  imputinir  unchaatity  to  de- 
fendant's female  relative. 

[Ed.  Note.— For  caaei  in  point,  see  Cent  Dig. 
TOl.  14,  Criminal  Law,  {  1980.] 

6.  HOMIOIDK  —  INSTBUCTIONS  —  DEGBKE      OT 

Cbikz. 

A  charge  presenting  a  theory  of  manslaugh- 
ter, which  was  not  suggested  by  the  evidence,  is 
erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  §8  65S-655.] 

7.  Same— Manblauohteb— Pbovooatioh. 

Where  the  killing  was  done  under  provoca- 
tion of  statements  of  deceased  imputing  uncbas- 
tity  to  defendant's  female  relative,  the  character 
of  the  female  may  be  proved  to  determine  wheth- 
er defendant  had  cause  to  believe  the  language 
slanderous;  and.  where  defendant  killed  de- 
ceased because  of  statements  bv  the  latter  that 
defendant's  courin  was  with  child  by  defendant, 
if  such  statements  were  in  fact  true,  the  homi- 
cide would  not  be  reduced  to  manslaughter, 
though  deceased  made  the  statements  alleged. 

[Bid.  Note.— For  cases  in  iwint,  see  Cent  Dig. 
vol.  26,  Homicide,  j{  70,  73.] 

8.  SAUB— SUDDKN  Pabbioh. 

Where  defendant  killed  deceased  because 
of  alleged  slanderous  statements  made  concern- 
ing defendant's  female  relative,  it  was  not  es- 
sential to  reduce  the  crime  to  manslaughter  that 
the  killing  was  donl  in  a  sudden  transport  of 
passion  aroused  by  such  statements;  it  being 
sufficient  that  his  mind  was  thereby  rendered 
incapaUe  of  cool  reflection  at  the  time  of  the 
kiUing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  jSomldde,  ff  59,  60.] 

Appeal  from  District  Court,  Hill  County; 
W.  C.  Wear,  Judge. 

C  A.  Redman  was  convicted  of  murder  In 
the  first  degree,  and  be  appeals.  Reversed 
and  remanded. 

Ivy,  Hill  &  Greenwood,  for  appellant  F. 
J.  McCord,  Aaat  Atty.  Gen.,  for  the  btate. 

BROOKS,  J.  This  conviction  was  for  mur- 
der in  the  first  degree,  the  punishment  as- 
sessed at  life  imprisonment 

The  facts  In  this  case  In  substance  show 
that  the  deceased  had  stated  to  two  or  three 
different  parties  on  Wednesday  before  the 
killing  on  Monday  that  old  man  Carutta's 
daughter.  Kittle,  was  six  months  gone,  and 
that  appellant  was  the  daddy  of  the  child. 
Wallace,  one  of  the  parties  to  whom  the  de- 
ceased bad  told  this,  told  the  appellant 
about  it  on  the  Thursday  following.  The 
deceased  was  working  In  a  field  close  by  when 
be  told  bim.  Appellant  saw  him  several  times 
that  day  and  he  said  nothing  about  it  Kit- 
tle Caruth  was  a  first  cousin  of  appellant,  her 
mother  and  appellant's  father  being  brother 
and  sister.  On  Saturday,  the  appellant  pur- 
chased a  pistol  In  HlllBboro,  and  on  Sunday 
night  be  went  to  his  uncle's  house,  bad  a 
talk  with  Kittle  Caruth  and  wanted  to  know 
of  her  if  what  old  man  Robertson  said  was 
true.  She  denounced  it  as  false.  The  ap- 
pellant, in  company  with  Bert  Caruth  and  the 
witnesses  BlUbray  and  Wallace,  went  to  see 
old  man  James  about  the  matter,  the  said 
James  being  the  grandfather  of  Kittle,  and 
the  matter  was  there  talked  over  as  to  what 
deceased  should  have  said  In  regard  to  Kit- 


tie's  pregnancy.  The  next  Monday  morn- 
ing, appellant  and  Bert  Caruth  went  to  the 
field  where  Robertson  was  working,  and  Bert 
Caruth  asked  deceased  if  it  was  true  that 
he  had  been  saying  these  things  about  Kit- 
tle. He  said,  "Yes,  be  had  told  it  to  a  couple 
of  gentlemen,  and  that  be  thought  it  ought  to 
be  told."  Appellant  spoke  up,  and  told  him 
it  was  a  damn  lie,  and  commenced  shooting ; 
emptied  his  pistol ;  the  deceased  fell,  and 
then  got  up  and  started  to  a  bam  or  some 
kind  of  an  outhouse,  some  200  yards  off.  Ap- 
pellant followed  blm,  reloading  his  pIstoL 
The  wife  and  daughter  of  the  deceased  ap- 
peared upon  the  scene,  and  begged  appellant 
not  to  shoot  any  more.  Deceased  got  in 
this  outhouse  and  shut  the  door.  Appellant 
went  to  the  door,  pushed  It  open,  and  fired 
fonr  or  five  sbots,  killing  deceased.  Deceased 
cried  out  several  times,  "Liord,  have  mercy! 
Don'tr'  Kittle  Caruth  got  upon  the  stand  and 
testified  that  three  months  after  the  death 
of  deceased  she  gave  birth  to  a  child  and  ap- 
pellant was  the  father  of  said  child.  She  ad- 
mitted, however,  that  she  bad  practically 
denied  to  the  grand  Jury  and  to  other  parties 
that  appellant  was  the  &tber  of  the  child. 

Bill  of  exceptions  No.  1  shows  that  appel- 
lant placed  Miss  Blanche  Oaruth,  Klttie's 
sister,  upon  the  stand,  and  offered  to  prove 
by  her,  and  would  have  done  so,  that  appel- 
lant had  frequently  been  to  their  home  as  a 
visitor  and  guest;  that  ever  since  appellant 
bad  been  In  Hill  county  he  bad  frequently 
been  In  their  home;  that  she  had  observed 
bis  conduct  when  be  was  In  the  presence  of 
and  associated  with  Kittle  Caruth,  and  bad 
never  seen  blm  take  or  offer  to  take  any 
liberty  with  her  sister.  Kittle  Caruth;  that 
appellant  had  frequently  attended  gatherings 
with  witness  and  said  Kittle  Caruth.  The 
bill  shows  further  that  deceased  had  at  dif- 
ferent times  and  to  different  persons  made 
statements  imputing  a  want  of  chastity  and 
virtue  to  Miss  Kittle  Caruth,  which  state- 
ments were  communicated  to  appellant  before 
the  homicide.  That  appellant  was  her  first 
cousin,  and  the  evidence  showed  that  de- 
ceased had  charged  that  Kittle  Caruth  was 
pregnant,  she  being  an  unmarried  female. 
Appellant  claimed  he  killed  deceased  on  ac- 
count of  said  slander.  The  state  placed 
said  Kittle  Caruth  on  the  stand,  and  proved 
by  her  that  about  three  months  after  the 
homicide  she  gave  birth  to  a  baby,  and  proved 
by  her  that  appellant  was  the  father  of  her 
child.  She  testified  that  appellant  had  Inter- 
course with  her  but  twice,  once  in  her  home 
in  Hill  county,  and  once  in  the  home  of  ap- 
pellant's father  in  Goliad  county,  and  that 
when  the  Intercourse  occurred  in  her  home 
her  brother,  Bert  Caruth,  was  In  the  room 
when  and  where  It  occurred,  and  that  her 
sister,  Blanche  Oarotb,  was  In  the  next  room. 
Kittle  Caruth  admitted  that  she  had  told 
every  one  with  whom  she  had  talked  about 
it  that  appellant  was  Innocent,  and  that  she 
bad  so  testified  under  oath  before  the  grand 
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Jnry.  She  admitted  that  she  was  never  eu- 
e»&A  to  appellant  She  also  stated  that  she 
had  been  receiving  the  attentions  ol  one 
Wes  Holmes  before  the  killing,  and  had  car- 
rled  on  a  correspondence  with  him.  This 
was  all  against  her  father's  commands ;  that 
there  was  evidence  to  the  effect  that  deceas- 
ed, John  Robertson,  in  his  statement  about 
Kittle  Canith  bad  said  Wes  Holmes  might  be 
guilty  of  placing  this  girl  in  a  family  way, 
and  that  suspicion  pointed  to  him,  and  that 
Holmes  was  a  consln  of  his  wife,  and  his 
wife  had  sent  Holmes  word  to  leave  the 
country ;  and  the  evidence  further  shows 
that  Wes  Holmes  had  left  the  country. 

The  above  is  a  rehearsal  of  all  the  facts 
set  up  In  the  bills  of  exceptions.  The  evi- 
dence was  admissible.  It  is  a  matter  of 
vital  Importance  to  appellant  as  to  whether 
or  not  he  was  the  author  of  Kittle  Caruth's 
shame.  If  he  was,  he  could  not  claim,  in 
law,  any  reduction  of  the  homicide  to  man- 
slaughter by  Tirtne  of  slander  of  a  female 
relative^  Therefore,  any  circumstances  that 
went  to  refute  the  idea  that  he  was  the  au- 
thor of  ber  shame  would  be  admissible,  how- 
ever meager  said  drcnmstance.  If  his  con- 
duet  towards  Kittle  Caruth  in  the  presence 
of  her  relatives  or  assodates  was  decorous, 
decent,  and  proper,  while  a  small  fact,  never- 
theless would  be  admissible  on  the  contro- 
verting Issue  as  to  whether  or  not  be  was 
the  author  of  her  shame. 

Bill  of  exceptions  No.  S  complains  of  the 
refusal  to  allow  appellant  to  prove  by  W. 
A.  Wallace  as  to  what  appellant  said  on  the 
night  before  the  killing;  that  he  (appellant) 
did  not  believe  the  statements  of  John  Robert- 
son, and  that  he  believed  that  Robertson 
was  lying  on  Kittle  Caruth,  and  that  be  be- 
lieved Kittle  was  Innocent  This  would  be 
a  self-serving  declaration  and  not  admissible. 

Among  other  clauses  of  the  court's  charge, 
we  find  the  following:  "The  burden  is  on  the 
state  at  every  point  and  on  every  issue  to 
establish  the  guilt  of  the  defendant  by  legal 
competent  evidence  beyond  a  reasonable 
doubt  and  the  burden  of  proof  never  shifts 
to  the  defendant;  and  In  case  yon  have  a 
reasonable  doubt  of  the  guilt  of  the  defend- 
ant yon  win  give  him  the  benefit  of  such 
doubt  and  find  him  not  guilty  of  every  grade 
of  homicide  above  manslaughter."  This 
charge  was  tantamonnt  to  telling  the  Jury  to 
find  appellant  at  least  guilty  of  manslaughter. 
Article  765  of  White's  Annotated  Code  of 
Criminal  Procedure  reads  as  follows:  "The 
defendant  In  a  criminal  case  is  presumed  tQ 
be  innocent  until  his  guilt  Is  established  by 
legal  evidence,  and  in  case  of  reasonable 
doubt  as  to  his  gnllt  he  Is  entitled  to  be 
acquitted."  The  doctrine  of  reasonable  doubt 
under  our  theory  of  government  applies  to 
every  one  charged  with  crime;  and  If  the 
Jury  have  a  reasonable  doubt  of  any  grade  of 
bomldde,  appellant  is  entitled  to  an  acquit- 
tal This  the  court  In  this  instance  has 
refnsed  to  give  appellant    As  aptly  said  by 


this  court  through  Judge  Hurt  In  an  early 
decision,  a  doubt  of  a  proposition  upon  which 
guilt  depends  Is  a  doubt  of  guilt  The  trial 
court  In  this  Instance  appears  to  have  looked 
at  the  evidence  as  only  presenting  the  is- 
sue of  manslaughter  from  appellant's  stand- 
point ;  still,  this  would  not  absolve  the  court 
from  the  duty  of  charging  the  statute,  since, 
as  stated,  the  doctrine  of  reasonable  doubt 
applies  to  the  general  issue  of  "guilty"  or 
"not  guilty."  For  collation  of  authorities  on 
this  question,  see  White's  Annotated  Code  of 
Criminal  Procedure,  art  765.  Furthermore, 
this  court  has  held  that  the  failure  to  charge 
upon  reasonable  doubt  Is  fundamental  er- 
ror. Mace  V.  State,  6  Tex.  App.  470 ;  Hnttrf 
▼.  State,  7  Tex.  App.  44 ;  Alonzo  ▼.  State,  15 
Tex.  Cr.  App.  878,  48  Am.  Rep.  207. 

Appellant  complains  of  the  court's  charge 
In  the  third  paragraph  of  bis  mption,  in  that 
the  court  says,  in  order  to  constitute  murder 
In  the  second  degree,  the  killing  must  be  in 
a  sudden  transport  of  passion.  The  statute 
of  this  state  only  requires  that  the  killing  be 
done  in  passion  aroused  without  adequate 
cause.  See  Kannmacher  v.  State  (Tex.  Cr. 
App.)  101  S.  W.  23& 

The  fourth  ground  of  the  motion  complains 
of  the  sixteenth  paragraph  of  the  court's 
charge,  wherein  the  following  appears:  '^y 
the  expression  'under  immediate  Influence  of 
sudden  passion'  is  meant  Ant  tliat  the  pas- 
sion Is  not  the  result  of  a  former  provocation 
other  than  insulting  words  towards  or  con- 
cerning a  female  relative.  Second,  the  act 
must  be  directly  caused  by  the  passion  aris- 
ing out  of  the  provocation."  Appellant  in- 
sists that  said  paragraph  is  erroneous,  in  that 
it  presents  other  than  insulting  words  con- 
cerning a  female  relative  whereas  there  was 
no  evidence  suggesting  any  other  provocation 
than  insulting  words  concerning  a  female 
relative  of  appellant  This  criticism  Is  cor- 
rect If  the  issue  In  a  murder  case  should 
be  manslaughter  aroused  by  an  adequate 
cause,  certainly  it  would  be  erroneous  to 
charge  on  Insult  to  a  female  relative,  said 
Issue  not  being  raised.  Then  the  converse  is 
equally  true.  Where  the  court  presents  a 
theory  of  manslaughter,  as  was  done  in  this 
case,  manslaughter  not  being  suggested  by 
the  evidence,  it  Is  error  to  do  so.  In  addition 
to  the  charge  presenting  the  theory  of  man- 
slaughter on  account  of  insult  to  a  female 
relative,  the  court  also  charged  that  if  the 
defendant  not  believing  said  insulting  words, 
sought  out  the  deceased  and  asked  him  If  he 
ottered  said  slanderous  statements,  and  be- 
ing apprised  that  he  did  so,  repeated  same, 
and  the  defendant  then,  nnder  the  Immediate 
influence  of  sudden  passion,  aroused  by  this 
insulting  language,  slew  deceased,  he  would 
only  be  guilty  of  manslaughter.  This  phase 
of  manslaughter  was  not  presented,  as  we 
understand,  by  the  charge  in  this  case.  See 
Richardson  v.  State,  28  Tex.  .^^.  221,  12 
&  W.  870;   Martin  t.  State^  40  Tex.  Or.  R. 
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«86,  51  S.  W.  912;  WUlIamB  v.  State,  24  Tex. 
App.  666,  7  S.  W.  333. 

Tbe  seventh  ground  of  tbe  motion  com- 
plains that  the  court  gave  tbe  following 
charge:  "If  you  bellere  from  the  evidence 
beyond  a  reasonable  doubt  that  before  tbe 
homicide  the  defendant  had  had  sexual  Inter- 
course with  the  witness  Kittle  Canith,  and 
was  tbe  father  of  the  child  subsequently  bom 
to  the  aald  Kittle  Canith,  then  and  In  such 
an  event  tbe  homicide  would  not  be  reduced 
to  manslaughter,  although  the  defendant  bad 
beard  that  tbe  deceased  bad  stated  that  tbe 
said  Kittle  Camth  was  In  a  family  way  and 
six  months  gone,  and  that  the  defendant  was 
the  daddy  of  the  child,  or  even  though  the 
deceased  bad  repeated  said  statement  or  ad- 
mitted that  he  had  so.  stated  in  tbe  presence 
of  the  defendant  at  the  time  of  tbe  killing." 
Appellant  insists  that  this  instruction  is  er- 
ror, and  cannot  be  the  law.  We  hold  that 
said  Instruction  is  the  law.  It  is  unnecessary 
to  cite  authorities  to  support  tbe  proposition 
that  the  character  of  a  female  may  be  proved 
as  a  circumstance  to  throw  light  upon  wheth- 
er the  appellant  believed  the  language  slan- 
deroua  Certainly,  it  could  not  be  seriously 
contended  that  if  Kittle  Caruth  bad  given 
birth  to  a  child,  being  an  omuarried  female, 
deceased  had  stated  this  fact  to  a  party  who 
Informed  appellant,  ber  first  cousin,  and  ap- 
pellant knew  the  fact  to  be  true,  and  he  had 
sought  out  deceased  and  killed  him,  these 
facts  alone  would  not  reduce  the  killing  be- 
low murder.  We  are  not  here  discussing  tbe 
■question  as  to  tbe  lack  of  belief  on  tbe  part 
of  appellant  of  the  truth  of  the  statement, 
but  to  our  mind  it  is  absurd  to  say  that  one 
can  claim  that  he  killed  a  party  for  insult 
■concerning  a  female  relative,  when  said  par- 
ty knows  tbe  language  used  about  said  female 
is  true.  It  is  not  slander  or  Insult  to  a  fe- 
male relative,  in  contemplation  of  the  stat- 
ute, that  authorizes  the  reduction  of  homicide 
to  manslaughter  where  tbe  appellant  knows 
the  statement  upon  which  he  acts  to  be  true ; 
and  if  appellant  was  the  father  of  the  child 
or  author  of  tbe  shame  of  Kitty  Caruth  In 
this  case  he  certainly  knew  it,  and,  knowing 
it,  he  could  not  ask  any  court  of  justice  in 
this  state  to  give  him  a  verdict  of  man- 
slaoghter  upon  said  statement  We  accord- 
ingly bold  the  charge  of  the  court  correct. 
Furthermore,  testimony  going  to  show  a  lack 
-of  chastity  by  general  reputation  of  a  fe- 
male, by  a  long  line  of  authorities  In  this 
-state,  has  been  held  to  be  proper  evidence; 
since  it  goes  to  bring  home  to  appellant  the 
knowledge  that  said  statement,  or  supposed 
slander,  is  not  slanderous,  but  a  true  state- 
ment of  wliat  perhaps  may  be  a  horrible 
fact  or  condition.  The  theory  for  killing 
deceased  for  Insult  to  a  female  relative  la 
that  appellant  at  least,  believes  deceased  is 
lying.  If  be  knows  he  is  telling  the  truth, 
it  is  absurd,  as  stated  above,  to  claim  any 
«uch  defense. 

We  notice,  since  writing  the  above^  that  tbe 


court  charged  upon  the  Issue  of  manslaugh- 
ter presented  by  the  authority  of  Bidiardson 
et  al.,  above  cited ;  but  we  refer  the  learned 
court  to  said  authorities  in  view  of  anothw 
trial. 

In  paragraph  21  of  the  court's  charge  we 
And  the  following :  "If  you  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  in  the  county  of  Hill  and  state 
of  Texas,  on  or  about  the  time  charged  in  the 
Indictment,  in  a  sudden  transport  of  passion 
aroused  by  adequate  cause,  as  hereinbefore 
explained,  with  intent  to  kill,  did  with  a 
pistol  unlawfully  shoot  and  thereby  kill  the 
said  J.  C.  Robertson,  as  charged  in  the  in- 
dictment then  and  in  that  case  you  will  find 
tbe  defendant  guilty  of  manslaughter."  This 
charge  Is  erroneous.  If  appellant  believed 
the  statements  of  deceased  to  tiave  been 
slanderous  to  bis  cousin,  and  thereby  was 
aroused  to  passion  which  rendered  his  mind 
incapable  of  cool  reflection,  and  he  sought 
out  deceased  and  killed  him  on  the  first  meet- 
ing, laboring  under  said  passion,  be  would 
be  guilty  of  manslaughter,  and  tbe  law  in 
this  state  in  deference  to  the  love  of  home 
and  respect  for  female  virtue  does  not  re- 
quire that  the  passion  should  be  a  sudden 
transport  of  passion,  but  simply  a  passion 
that  renders  the  mind  incapable  of  cool 
reflection.  It  follows,  therefore,  that  this 
charge  is  wrong  in  the  matter  pointed  out 

We  believe  we  liave  passed  on  all  the  ques- 
tions necessarx  to  be  reviewed  in  this  rec- 
ord. Tbe  motion  for  a  new  trial  is  nearly  as 
long  as  the  record,  but  we  think  that  we  have 
passed  on  all  the  questions  that  require  re- 
view at  our  hands. 

For  tbe  errors  discussed,  tbe  Judgment  la 
reversed,  and  the  cause  is  remanded. 


REED  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  26, 

1.  Intoxicatinq  Liquobs— Violation  of  Lo- 
cal Option  Law— Pboswtdtion— Evidencb 
— Adicissibilitt. 

On  a  prosecution  for  violation  of  the  local 
option  law,  It  was  error  not  to  permit  defendant 
to  testify  that  at  the  time  be,  as  a  servant  of 
another,  made  the  sale  in  question,  he  believed 
the  liquor  to  be  nonintozicating,  as  be  had  been 
so  informed  by  bis  employer. 

2.  Saue. 

On  a  prosecution  for  a  violation  of  the 
local  option  law,  a  certificate  of  the  internal 
revenue  collector  showing  the  issuance  of  a  re- 
tail liquor  dealer's  license  to  defendant  is  inad- 
missible, though  tbe  statute  makes  admissible 
an  examined  copy,  where  proof  of  such  fact  la 
made. 

8.    SAMB— INSTBDCTIONS. 

On  a  prosecution  for  violation  of  the  local 
option  law,  tbe  court  charged  that  if  defendant 
and  any  other  person,  acting  together,  sold  in- 
toxicating liquors  to  a  certain  person  at  the  time 
and  place  charged,  and  that  both  said  persons 
were  present  at  tbe  time,  and  each  knew  of  the 
unlawful  act  in  making  such  sale,  defendant 
would  be  guilty,  rej^rdless  of  whether  he  actu- 
ally delivered  the  liquor.  Held,  that  the  charge 
was  correct;    all  parties   being  prindpala   m 
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mjademeanor  easea,  and  the  teatimony  of  the 
prosecating  witness  ahowing  that  defendant  was 
present  at  the  time  of  the  sale,  aiding  and  al>et- 
ting; 

Appeal  from  Haskell  County  Court;  Joe 
Irby,  Judge. 

Jim  Reed  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.  Beversed 
and  remanded. 

W.  H.  Murcheson,  for  appellant.  F.  J.  Mo- 
Cord,  Aast  Atty.  Oen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  tbe  local  option  law,  and  bis  pnn- 
iabment  assessed  at.  a  fine  of  $50  and  20  days' 
confinement  in  the  county  Jail. 

BID  of  exceptions  No.  1  shows  tbe  follow- 
ing: "Wblle  defendant  was  on  the  stand  as 
a  witness  in  bis  own  behalf,  the  following 
question  was  propounded  to  blm  by  his  coun- 
sel: 'State  whether  or  not,  at  tbe  time  you 
begun  work  for  B.  S.  Foreman,  and  at  tbe 
time  you  are  accused  of  the  sale  alleged  in 
the  indictment,  you  bad  been  led  to  believe 
and  did  honestly  believe  that  tbe  liquors 
sold  In  tbe  said  Foreman's  place  of  business 
were  nonintoxicatlng  beverages.'  The  court 
aostalned  tbe  state's  objection  to  same  on  the 
ground  that  tbe  testimony  was  irrelevant  and 
ImmaterlaL  If  permitted,  tbe  defendant 
would  have  stated  tliat  'Mr.  Forenuin  told  me 
at  the  time  I  went  to  work  for  blm,  wtalcb 
was  about  two  weeks  prior  to  tbe  date  alleg- 
ed in  the  Indictment,  that  the  liquors  sold  by 
blm  were  nonintoxicatlng,  and  I  believed  at 
the  time  of  the  alleged  sale  to  Mr.  Miller 
that  the  cold  drinks  sold  to  said  Miller  in 
MLid  Foreman's  place  of  business  were  in  fact 
nonintoxicatlng  beverages.* "  This  testimony 
waa  admissible,  and  the  court  erred  in  refus- 
ing to  admit  same.  We  have  heretofore  held 
that.  If  a  party  honestly  believes  the  liquor 
sold  Is  not  an  intoxicant,  said  fact  can  be 
proven.  Here  the  defense  proposed  to  prove 
by  tbe  party  who  employed  appellant  that 
he  was  Informed  that  the  liquor  w^s  not  in- 
toxicating, and,  so  t)elievlng,  be  sold  same. 
This  testimony  was  admissible.  See  Walker 
T.  State  (Tex.  Cr.  App.)  08  S.  W.  843,  and 
Covington  v.  State  (Tex.  Or.  App.)  100  S. 
W.  370. 

BIB  of  exceptions  No.  2  shows  tbe  follow- 
ing: Tbe  state,  over  appellant's  objection, 
was  permitted  to  Introduce  in  evidence  tbe 
following  Instrument  In  writing,  to  wit:  "In- 
ternal Revenue  Service.  4th  District  of  Tex- 
as. Collector's  Office,  Dallas,  Texas,  Feb- 
ruary 27th,  1907.  Collector's  Certificate.  I 
hereby  certify  that  It  appears  from  the  rec- 
otds  of  my  office  that  license  was  issued,  as 
follows,  viz.:  Kind  of  stamp— Retal>  malt 
Hqnor  dealer.  Serial  number— 7847.  Date 
of  Issue— August  28tb,  1906.  To  whom  is- 
sued— B.  S.  Foreman.  Issued  for  period 
commendog  August  Ist,  1900.  Place  of  busi- 
ness— ^Rule,  Texas.  lH>caIity.  Amount  paid — 
Eighteen  and  88A0O  dollars  ($18.88).  In  wit- 
ness wbereof,  my  official  seal  and  signature 
108S.W.— 24 


this  the  27th  day  of  February,  1907.  P.  B. 
Hunt,  Collector.  [Seal.]"  Appellant  objected 
to  same  because  It  was  not  shown  by  any 
testimony  whatever  that  the  defendant  had 
any  knowledge  of  tbe  existence  of  the  said 
license,  or  that  they  bad  ever  been  issued  to 
said  Foreman,  or  that  be  tiad  any  knowledge 
that  tbe  said  Foreman,  his  employer,  had 
said  license;  because  tbe  said  instrument  was 
wbolly  immaterial  and  Irrelevant  to  any  is- 
sue In  tbe  case  on  trial,  and  was  calculated 
to  Injure  and  prejudice  the  rights  of  the  de- 
fendant. There  is  no  authority  in  this  state 
for  the  introduction  of  the  internal  revenue 
collector's  certificate.  The  statute  makes  ad- 
missible an  examined  copy  where  proof  of 
said  fact  is  made.  Then  tbe  examined  copy 
of  tbe  internal  revenue  collector's  books  can 
be  admitted,  but  there  is  no  statutory  au- 
thority for  the  introduction  of  the  collector's 
certificate. 

Appellant  complains  of  the  following 
charge  of  the  court:  "You  are  charged  that, 
if  you  beUeve  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  and  any 
other  person,  acting  together,  sold  Intoxiqa- 
ting  Hquors  to  M.  P.  Miller  at  the  time  and 
place  alleged  in  the  Indictment  in  tbis  case, 
and  that  each  and  both  of  said  persons  were 
present  at  the  time  of  such  sale,  and  each 
knew  tbe  unlawful  act  in  making  said  sale, 
then  the  defendant  would  be  g;uilty,  regard- 
less of  whether  it  was  the  defendant  or  such 
other  person  who  actually  delivered  to  said 
Miller  such  Intoxicating  liquor  or  received 
the  pay  therefor."  This  charge  is  correct 
All  parties  are  principals  In  misdemeanor 
cases.  Besides,  tbe  evidence  shows,  accord- 
ing to  the  testimony  of  the  prosecuting  wit- 
ness, that  appellant  was  present  at  tbe  time 
of  tbe  sale,  aiding  and  at)ettlng. 

For  the  error  of  the  court  In  excluding  the 
testimony  above  discussed,  the  Judgment  Is 
reversed,  and  the  cause  is  remanded. 


WADE  V.  8TATB. 
(Court  of  Criminal  Apn^Is  of  Texas.    Feb.  28, 

Cbivinai.  Law  —  Appeal  —  Reoobd  —  Scope 
and  suttioierct  ov  blix  ov  bxoeptiors. 
In  a  prosecution  for  violating  the  local  op- 
tion law,  defendant's  bills  of  exceptions,  alleging 
error  by  the  trial  court  in  refusing  to  allow  de- 
fendant to  ask  a  certain  question  on  cross-ex- 
amination, were  defective  in  not  stating  what 
answer  the  witness  would  have  made  to  the 
question. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {{  2887-2904.] 

Appeal  from  Montague  County  Court;  Geo. 
S.  March,  Judge. 

Bud  Wade  was  convicted  of  violating  tbe 
local  option  law,  and  he  appeals.    Affirmed. 

J.  W.  Cbancellor,  for  appellant  F.  J.  Mc- 
Cord,  Aast  Atty.  Gten.,  for  the  State. 

BROOKS,  J.  This  Is  a  conviction  for  vio- 
lating tbe  local  option  law;  tbe  punlsbmeut 
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assessed  being  a  fine  of  $50  and  40  days' 
confinement  In  the  county  jail. 

The  Indictment  Is  sufficient  See  Key  t. 
State,  87  Tex.  Cr.  R.  77,  38  S.  W.  773;  Ste- 
phens V.  State  (Tex.  Cr.  App.)  97  S.  W.  483; 
and  Albert  Watson  t.  State  (decided  at  the 
present  term)  107  S.  W.  544. 

Appellant  makes  varloos  criticisms  to  the 
orders  of  the  commissioners'  court  placing 
local  option  in  effect.    The  orders  are  regular. 

Bills  of  exceptions  Nos.  5  and  6  comptalD 
of  the  following:  "That  the  court  erred  In 
refusing  to  allow  appellant,  on  cross-ex- 
amination of  tile  state's  witness,  to  ask  the 
following  question:  'If  he  could  designate 
this  case  from  any  other  or  time  that  he  had 
bought  whisky  from  the  defendant'  As  sug- 
gested by  the  Assistant  Attorney  General, 
the  bills  are  defective  in  not  stating  what 
the  witness  would  have  answered.  Fiurther- 
more,  with  the  qualification  of  the  trial  court 
to  the  bill,  it  shows  the  question  was  im- 
proper. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  aflirmed. 


MANGUM  V.  STATE. 
(Court  of  Criminal  Appals  of  Texas.    Feb.  26, 

1.  CimiiNAi.  Law— AppeaI/— Dehiai-  or  New 
Teial. 

The  matter  of  the  denial  of  new  trial,  be- 
cause of  the  attorney  employed  by  defendant  to 
defend  him  falling  to  appear  and  another  be- 
ing assigned  him  just  before  the  trial,  cannot 
be  considered ;  there  itaving  Ijeen  no  objec- 
tion to  the  trial  proceeding,  or  request  for  post- 
ponement, and  no  bill  of  exceptions  saved  cov- 
ering the  matter,  and  the  motion  for  new  trial 
not  even  being  verified  by  defendant's  affidavit. 

2.  Same— Sufficiency  of  Evidence. 

The  evidence  being  conflicting  and  the  ver- 
dict not  manifestly  against  the  weight  of  tes- 
timony, conviction  cannot  be  disturbed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  IS,  Criminal  Law,  SS  §074-3083.] 

Appeal  from  District  Court,  Howard  Coun- 
ty; James  L.  Shepherd,  Judge. 

J.  A.  Mangum  was  convicted  of  forgery, 
and  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 


RAMSmr,  J.  Appellant  was  indicted  In 
the  district,  court  of  Ector  county  on  a 
charge  of  forgery.  He  was  convicted  under 
such  charge,  and  his  punishment  assessed  at 
two  years'  confinement  In  the  penitentiary. 

The  motion  for  a  new  trial  raises  two 
questions  only :  One  of  them  is  to  the  effect 
In  substance,  that  through  no  fault  of  bis 
own  be  was  at  the  last  moment  left  without 
an  attorney  to  represent  him  on  bis  trial; 
that  he  had  previously  employed  an  attorney, 
but  that  he  had  failed  to  appear  to  represent 
him,  and  the  court  had  to  appoint  an  attor- 
ney, who  had  but  a  short  time  to  investigate 


the  case  and  to  develop  the  testimony  In  his 
favor.  This  motion  also  averred  that  if  a 
new  trial  was  granted  that  appellant  verily 
believed  that  he  could  secure  counsel  and 
fully  establish  his  Innocence  at  another  trial 
of  this  case.  This  matter  is  not  presented 
in  such  way  that  it  could  be  considered  here. 
There  is  no  objection  made  to  the  proceeding 
of  the  trial,  no  request  for  a  postponement 
thereof,  nor  any  bill  of  exception  saved  cov- 
ering this  matter;  nor  is  the  motion  for  a 
new  trial  even  verified  by  the  affidavit  of 
appellant  Clearly  under  ail  the  rules  and 
decisions  of  this  court  this  matter  cannot  be 
considered. 

The  next  contention  is  that  the  verdict  of 
the  Jury  is  contrary  to  the  law  and  the  evi- 
dence, in  that  the  facts  show  that  appellant 
claimed  to  have  the  authority  of  W.  W. 
O'Neal  to  sign  his  name  to  the  check  alleged 
to  have  been  forged.  We  have  carefully  ex- 
amined the  statement  of  facts,  and  from  this 
statement  it  appears  by  the  testimony  of  W. 
W.  O'Neal  that  he  never  at  any  time  had  au- 
thorized appellant  to  sign  his  name  to  the 
check  alleged  to  have  l>een  forged,  or  any 
other  check,  and  that  if  appellant  signed 
such  check  it  was  without  his  authority  or 
consent.  His  testimony  is.  positive  and  un- 
equivocal. On  cross-examination  an  effort 
was  made  to  impeach  him  by  conversations 
claimed  to  have  been  bad  with  F.  A.  Jndklna 
and  Judge  Wilson.  Judge  Wilson  testified 
In  respect  to  this  matter,  as  follows:  "Mr. 
O'Neal  told  me  that  he  did  not  give  him  [ap- 
pellant] authority  to  sign  these  checks;  but, 
if  he  had  gotten  to  Mangum  before  he  was 
arrested,  he  never  would  have  been  arrest- 
ed." The  witness  Judkins  testified  that 
when  he  first  asked  O'Neal  if  It  was  a  fact 
that  be  ever  gave  appellant  permission  to 
sign  his  name  to  checks  or  any  papers  to  get 
money,  he  first  denied  It,  and  said  be  never 
had,  but  that  be  talked  to  him  a  while  long- 
er, and  told  him  what  appellant  said  about 
It,  and  O'Neal  said  it  was  possible  he  might 
have  done  it,  but  if  he  ever  told  him  any 
such  thing  he  was  drunk,  and  that  he  did 
not  rememl>er  anything  about  It,  but  said  he 
would  not  swear  whether  he  did  or  not 
That  appellant  signed  O'Neal's  name  to  the 
check  and  secured  money  on  the  same  was 
not  denied.  In  addition  to  this,  other  checks 
on  the  same  bank  issued  by  ai^>ellant  in  the 
name  of  O'Neal  were  introduced  In  evidence. 
The  case  is  dearly  and  distinctly  a  fact  case. 
No  complaint  is  made  to  the  charge  of  the 
court,  nor  is  the  same  subject  to  any  reason- 
able or  fair  criticism.  The  jury  have  found 
adversely  to  appellant  and  while  frmn  the 
record  his  contention  of  authority  from 
O'Neal  seems  not  wholly  without  some  war- 
rant we  cannot  say  that  the  verdict  is  so 
manifestly  against  the  weight  of  the  testi- 
mony as  that  it  ought  to  be  set  aside. 

It  is  therefore  ordered  that  the  Judgment 
of  the  court  below  be,  and  the  same  It,  In 
all  things  affirmed. 
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WOODRINO  et  al.  v.  STATE. 

(Oonrt  of  Criminal  Appeals  of  Texas.    F^.  26, 
1908.) 

1.  Bah.  — Cbuorai.   Pbosecutions— SintBEn- 

DU  OF  PUROIPAI<— STATDTOBT  PbOVISIONS. 

The  aoreties  on  a.  criminal  bail  bond  of  S. 
agreed  to  meet  the  sheriff  at  a  certain  place  and 
surrender  S.,  but  they  did  not  do  ao.  The  sheriff 
informed  S.  that  the  sureties  desired  him  to  eze- 
cate  a  new  bond,  and  prepared  one,  which  he 
delivered  to  S..,  with  the  understandins  that  he 
should  procure  new  sureties.  Tlie  new  bond  was 
never  executed,  and  S.  disappeared.  Held,  there 
was  no  Borrender,  within  the.  meaning  of  Code 
Or.  Proc.  1805,  art  318,  providing  for  the  re- 
lease of  bail  by  surrendering  the  accused  into  the 
custody  of  the  sheritC  of  the  county  where  he  is 
prosecuted,  since  that  provision  contemplates  a 
manual  surrender ;  and  hence  the  sureties  were 
not  released. 

[ISd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Bail,  {S  831,  332.] 

2.  Samk  —  Pbocbkdinob  on   Subbeiidek— Nk- 
cassiTT  TOR  Nsw  Capias. 

Under  Code  Cr.  Proc.  1895,  art.  318,  pro- 
viding for  release  of  ball  by  surrendering  the  ac- 
cused into  the  hands  of  the  sheriff  of  the  coun- 
ty where  he  is  proaecnted,  no  issue  of  process  is 
contemplated :  for  the  surrender  relegates  the 
principal  to  the  custody  of  the  sheriff  under  the 
original  capias,  and  no  8ul>8equent  capias  is 
necessary  to  the  legal  detention  of  the  prisoner. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Bail,  {  334.] 

3.  Sakb — Methods  of  StrBSBnoEB. 

To  effect  a  valid  surrender  of  a  principal 
on  a  criminal  bail  bond,  he  must  either  be  actual- 
ly surrendered  into  the  custody  of  the  sheriff 
of  tlie  counter  where  he  is  prosecuted,  or  an  af- 
fidavit must  be  made  of  a  desire  to  surrender  him 
and  an  order  for  his  arrest  thereby  obtained. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Bail,  {{  331,  832.] 

Appeal  from  District  Court,  Hansford 
Oovinty;   B.  O.  HendridiB,  Judge. 

Action  by  the  state  against  P.  M.  Wood- 
ring  and  another  on  a  forfeited  bail  bond. 
From  a  Judgment  for  the  state,  defendants 
appeal.    Affirmed. 

Hoover  A  Taylor  and  Wiley  &  Harris,  for 
appellants.  F.  J.  McCord,  Asst  Atty  Gen., 
tor  the  State. 

BROOKS,  J.  Henry  Stevens,  as  principal, 
and  P.  M.  Woodrlng  and  J.  P.  Howard,  as 
rareties,  executed  a  bond  to  the  state  of  Tex- 
as, in  the  sum  of  $800,  conditioned  for  the 
personal  appearance  before  the  district  oonrt 
of  Hansford  connty  of  Henry  Stevens  to  an- 
nrer  to  the  charge  of  theft  of  cattle.  The 
principal,  Stevens,  failed  to  appear.  Judg- 
ment nisi  was  entered  up  against  him  in  the 
district  court  of  said  county,  which  Jndc^ 
ment,  after  proper  citation,  was  made  final 
bi  a  trial  before  a  jury.  Thereupon  the 
above-named  sureties  appealed  to  this  court. 

We  find  all  the  Judgments,  orders,  and  cl- 
tations  in  due  conformity  to  law,  and  the 
only  question  argued  by  api>ellants  which 
we  deem  necessary  to  review  is  whether  the 
anretles,  as  disclosed  by  the  evidence  in  this 
case,  surrendered  the  principal  in  the  bond 
hito  the  custody  of  the  sheriff  of  the  county, 
the  facts  show,  in  substance^  that  the  sherUt 


had  talked  to  the  two  sureties  and  made  an 
agreement  with  them  to  meet  them  at  a 
place  where  the  sureties  were  to  surrender 
the  principal  on  said  bond  to  the  sheriff. 
The  sureties  did  not  meet  him,  and  the  sber- 
Ur  merely  wrote  out  a  bond,  informing  the 
principal  that  the  sureties  desired  him  to  ex- 
ecute a  new  on&  The  sureties  did  not  per- 
sonally deliver  the  principal  to  the  sheriff; 
nor  were  they  present  at  the  time  when  the 
sheriff  wrote  out  the  bond  and  delivered  it 
to  tbe  principal;  nor  did  the  sheriff  make 
any  attempt  to  take  charge  of  the  principal; 
but,  aa  far  as  the  record  in  this  case  shows, 
he  simply  informed  the  principal  that  the 
sureties  desired  him  to  execute  a  new  bond, 
and  thereupon  proceeded  to  draw  up  another 
bond  for  tbe  principal,  and  turned  same  over 
to  him  with  the  understanding  that  the  prin- 
cipal would  get  other  and  different  sureties 
upon  same,  which  the  principal  never  did. 

We  hold  that  this  was  not  a  surrender 
within  the  contemplation  of  article  318  of 
the  Code  of  Criminal  Procedure  of  1895  of 
this  state,  which  reads  as  follows:  "Those 
who  have  become  ball  for  the  accused,  or 
either  of  them,  may  at  any  time  relieve 
themselves  of  their  undertaking  by  surrend- 
ering tbe  accused  into  the  custody  of  the 
sheriff  of  the  county  where  he  Is  prosecuted." 
The  above  article  comprehends  a  manual 
surrender,  by  the  sureties  of  their  principal, 
into  tbe  custody  of  the  sheriff;  and  it  is  not 
contemplated  tiiat  any  process  may  be  is- 
sued. The  surrender  of  a  principal  by  bis 
sureties  relegates  him  to  the  custody  of  the 
sheriff  under  the  original  capias,  and  no  sub- 
sequent capias  is  essential  to  the  legal  deten- 
tion of  the  prisoner.  Whitener  v.  State,  88 
Tex.  Cr.  R  146,  41  S.  W.  596.  The  laws  of 
this  state  provide  but. two  modes  In  whicb 
bail  can  effect  a  surrender  of  their  principal 
— one  mode  being  by  surrendering  him  Into 
the  custody  of  the  sheriff  of  the  county 
where  he  is  prosecuted,  and  the  other  by 
making  affidavit  of  a  desire  to  surrender 
him  and  thereby  obtaining  an  order  for  his 
arrest  A  strict  compliance  with  one  or  the 
other  of  the  modes  above  Indicated  is  neces- 
sary to  a  valid  surrender.  Roberts  et  nl. 
T.  State,  4  Tex.  App.  129.  In  this  case,  how- 
ever, there  was  no  effort  to  get  a  warrant, 
but  to  make  a  surrender.  We  hold  that  the 
facts  here  do  not  show  any  manual  surrend- 
er of  the  principal  into  the  custody  of  the 
sheriff,  and  hence  tbe  sureties  were  not  ab- 
solved from  the  condition  of  the  bond. 

Finding  no  error  in  the  record,  the  Judg- 
ment Is  affirmed. 


WILLIAMS  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  26, 

1.  BubgIaABT— Instbuctions. 

Under  an  indictment  for  burgla^,  charging 
an  entry  with  intent  to  commit  then,  and  not 
charging  an  intent  to  commit  a  felony,  an  in- 
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•traction  authorliing  a  conviction  {or  an  entry 
with  intott  to  commit  a  felony  or  theft  was  re- 
reisible  error,  because  aatliorizing  a  conviction 
for  an  offense  not  ctuurged. 
2.  Cbihiral,  Law— GoNFEssioNa— Voluntabt 

Chaeacteb— ' '  Abbest.  ' ' 

Wliere  tlie  owner  of  a  saloon  which  had 
been  burglarized,  on  meeting  defendant,  request- 
ed him  to  go  with  him  to  the  saloon  of  an- 
other, at  which  the  owner  made  inquiry,  in  de- 
fendant's presence,  if  defendant  was  the  one 
from  whom  those  questioned  got  whislcy,  to 
which  they  replied  in  the  affirmative,  and  the 
owner  was  armed  at  the  time,  but  tliia  was  un*- 
known  to  defendant,  and  the  owner  tlien  took 
defendant  to  jail,  defendant  was  not  under  ar- 
rest when  the  statements  were  made  tliat  he 
was  the  man  from  whom  whiakv  was  obtained, 
■o  as  to  render  them  inadmissible. 

[£M.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToU  14,  Criminal  Law,  SS  1163-1206. 

For  other  definitions,  sea  Words  and  Phrases, 
ToL  1,  pji.  601-60S.1 

Appeal  from  Criminal  District  Coart,  Dal- 
las County ;  W.  W.  Nelms,  Judge. 

Will  Williams  was  convicted  of  burglary, 
and  be  appeals.     Reversed  and  remanded. 

A.  B.  Baakett,  for  appellant  F.  J.  Mc- 
Cord,  Asst.  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  This  couTiction  was  for 
burglary ;  the  punishment  aasessed  being  two 
years'  confinement  in  tbe  penitentiary. 

The  facts  show  that  a  saloon  window  was 
broken  in  such  manner  that  an  entry  could 
not  be  made  into  It,  except  by  an  Insertion 
of  the  arm  or  some  Instrument,  and  some 
whisky  in  different  sized  bottles  was  taken. 
Appellant  contends  the  construction  placed 
on  article  811  of  the  Penal  Code  of  1893  in 
the  Jones  Case,  87  S.  W.  1157,  is  applicable, 
and  the  principles  there  enunciated,  being 
disregarded  by  the  trial  court,  should  reverse 
this  Judgment.  The  writer  agrees  with  ap- 
pellant's contention ;  but  that  case  was  ovar- 
ruled  in  Mason  t.  State,  100  S.  W.  383.  The 
writer  wrote  tbe  first  opinion,  and  dissented 
in  tbe  latter,  and  has  seen  no  occasion  to 
change  the  conclusion  reached  in  tbe  Jones 
Case;  but  tbe  majority  of  this  court  hold 
the  Mason  Case  to  correctly  decide  tbe 
law,  and  this  iralnt  urged  by  appellant  Is 
therefore  overruled,  and  there  is  no  error 
so  far  as  this  question  is  concerned  In  the 
ruling  of  the  trial  court.  See  Mason  t.  State, 
supra. 

It  Is  Insisted  the  court  committed  error 
In  the  charge  to  the  Jury.  Without  setting 
out  tbe  language  of  the  charge,  it  gives  gen- 
erally the  statutory  elements  of  burglary  In 
regard  to  force,  threats,  and  fraud ;  also  tbe 
statutory  definition  of  entry;  and  In  apply- 
ing tbe  law  the  court  Informs  the  Jury  that. 
If  they  should  believe  beyond  a  reasonable 
doubt  that  appellant  entered  the  house  with 
tbe  Intent  to  commit  a  felony,  or  theft,  they 
would  find  him  guilty.  These  definitions, 
except  "force,"  are  not  called  for  by  any  fact 
in  tbe  case,  and  are  urged  as  erroneous.  But 
the  error  particularly  emphasized  Is  that  the 
court  authorized  a  conviction  of  appellant  if 
be  committed  a  felony,  and  that  the  allega- 


tions of  the  Indictment  did  not  authorize 
this  portion  of  the  charge,  but  that  the 
charge  did  authorize  a  conviction  of  ap- 
pellant outside  of  the  allegations  in  the  in- 
dictment, which  confined  bis  specific  Intent 
to  a  breaking  with  the  Intent  to  commit  theft. 
This  charge  of  the  court  constituted  error. 
The  Indictment  charged  burglary  with  tbe 
Intent  to  commit  theft.  There  was  no  felony 
Intent  charged  in  tbe  said  Indictment,  and 
the  court's  charge  authorized  tbe  Jury  to 
convict  if  they  believed  that  either  a  felony 
was  Intended  or  the  crime  of  theft  The 
court  certainly  could  not  have  submitted  to 
the  Jury  any  theory  of  Intent  to  commit 
felony,  unless  it  may  have  been  theft  The 
property  taken  was  of  less  value  than  $10. 
The  court's  charge  authorized  a  conviction 
for  an  offense  not  charged,  to  wit  a  bur- 
glary with  the  intent  to  commit  a  felony. 
Under  the  following  authorities,  we  are  of 
opinion  that  this  was  error  of  such  moment 
as  requires  a  reversal  of  tbe  Judgment  Miller 
V.  State,  28  Tex.  App.  445,  13  S.  W.  646; 
Bravo  T.  State,  20  Tex.  App.  188;  Serlo  ▼. 
State,  22  Tex.  App.  633,  8  S.  W.  784;  Lott 
T.  State,  17  Tex.  App.  598;  Buntaln  t.  State, 
16  Tex,  App.  485;  Weeks  v.  State,  13  Tex. 
App.  466;  Sullivan  v.  State,  13  Tex.  App. 
462;  Hobbs  T.  State,  44  Tex.  353;  Wilcox 
y.  State,  45  Tex.  146. 

Appellant  moved  to  exclude  the  testimony 
of  some  matters  occurring  when  he  claims 
to  have  been  under  arrest.  We  are  of  opin- 
ion tbe  facts  as  presented  are  hardly  suffi- 
cient to  show  that  he  was  under  arrest  at 
the  time  of  the  statements.  Tbe  owner  of  the 
saloon  testified  that  along  about  tbe  middle 
of  the  day  succeeding  the  burglary  the  pre- 
vious night,  be  met  appellant  and  requested 
him  to  go  with  him  to  tbe  saloon  of  Bright 
and  asked  Bright  and  Morris,  one  or  both.  If 
appellant  was  the  man  from  whom  they  got 
their  whisky,  and  they  replied  In  the  af- 
firmative. The  testimony  of  this  witness  fur- 
ther shows  that  be  was  armed  at  the  time; 
but  appellant  was  not  aware  of  that  fact 
and  that  they  went  away  from  this  saloon, 
and  the  witness  carried  appellant  to  prison. 
At  the  time  of  the  statement  of  these  wit- 
nesses, in  the  presence  of  appellant  we  are 
of  opinion  that  he  was  not  under  arrest 
See  Hart  v.  State,  15  Tex.  App.  202,  48  Am. 
Rep.  188. 

The  Judgment  Is  reversed,  and  the  cause 
is  remanded. 


WINGO  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  2S, 

CatMINAI.   Law— CORTINUAHOE— MATBRiALrrr 

OF  Expected  Evidence. 

An  application  for  the  continuance  of  a 
prosecution  for  violating  the  local  option  law  al- 
leged that  defendant  would  show  by  the  absent 
witness  that  the  liquor  sold  was  not  intoxica- 
ting, and  that  the  prosecuting  witness,  on  the 
day  he  claims  to  have  become  intoxicated  on  the 
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liquor  aoM  by  defendant,  drank  with  the  absent 
witness  several  times  out  of  a  Jug  with  whisky 
io  >L  Held  error  to  refuse  a  continuance ;  the 
ttstimony  being  material. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  14,  Criminal  Law,  {{  1321-1S23.1 

Appeal  from  Haskell  Coonty  Court;  Joe 
Irby,  Jodge. 

W.  L.  Wingo  wag  convicted  for  rlolatlng 
the  local  option  law,  and  he  appeals.  Revers- 
ed and  remanded. 

W.  H.  Marchison,  for  appellant  F.  J.  Mo- 
Cord,  Aast  Atty.  Gen.,  for  the  State. 


BROOKS,  J.  Appellant  was  convicted  for 
violating  the  local  option  law,  and  his  punish- 
ment assessed  at  a  fine  of  $100  and  2S  days' 
conflnement  In  the  county  jail. 

Appellant  filed  bis  first  application  for  a 
continuance  for  the  want  of  the  testimony  of 
absent  witnesses  by  whom  he  proposed  to 
prove.  In  legal  effect  that  the  liquid  sold  by 
the  appellant  was  not  an  Intoxicating  liquor. 
The  bill  of  exceptions  presenting  this  matter 
shows  that  the  original  indictment  was  lost, 
and.  Instead  of  substituting,  on  the  8th  day 
of  July,  1907,  the  county  attorney  filed  a 
complaint  and  Information.  This  case  was 
tried  on  the  10th  of  July,  1907.  Further^ 
more,  by  one  of  the  absent  witnesses  appel- 
lant expected  to  prove  that  he  drank  with 
the  prosecuting  witness  several  times  out  of 
a  jug  with  a  quantity  of  whisky  in  It,  on 
the  same  day,  he  testifies,  that  he  became  in- 
toxicated on  the  liquid  sold  by  appellant 
Even  waiving  the  question  of  diligence, 
which  we  think  was  sufficient,  we  think  the 
testimony  Is  not  only  material,  but  probably 
true.  In  the  light  of  this  record,  or,  at  least, 
the  record  does  not  render  it  improbable,  and 
the  court  erred  In  not  granting  same,  and 
certainly  erred  In  not  granting  a  new  trial 
on  account  thereof. 

We  do  not  deem  It  necessary  to  pass  upon 
the  other  questions. 

For  the  error  of  the  court  in  refusing  a 
continuance  In  this  case,  the  Judgment  Is  re- 
versed, and  the  cause  is  remanded. 


BUNTON  V.  STATE. 
(Court  of  Criminal  A^^'^  "^  Texas.    Feb.  19, 

CannnAi.  IjAW—AppkaI/— Bond— Conditions. 
Under  Code  Cr.  Proc  1895,  art  889,  provid- 
ing that  a  defendant,  convicted  in  the  justice 
court,  desiring  to  appeal  to  tlie  county  court 
shall  give  Iwnd  conditioned  to  prosecute  his  ap- 
peal with  effect  and  pay  such  fine  and  costs  as 
shall  be  adjudged  against  him  in  the  county 
court  etc.,  a  bond  on  appeal  from  a  conviction 
in  justice  court  conditioned  that  defendant  well 
and  truly  make  his  personal  appearance  before 
the  county  court  of  said  county  at  its  next  regu- 
lar term,  etc.,  and  there  remain  from  day  to 
day  and  term  to  term,  and  answer  in  said  cause 
on  trial  in  said  court  is  fatally  defective  and 
will  not  support  the  appeal. 

fEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol  15.  Criminal  Law,  {«  2711-2713.] 


Appeal  from  Erath  County  Court;  M.  J. 
Thompson,  Judge. 

Walker  Bunton  was  convicted  in  Justice 
court  of  an  offense  and  appealed  to  the  coun- 
ty court  B^m  a  Judgment  of  the  county 
court  dismissing  his  appeal  for  want  of  a 
proper  appeal  bond,  he  appeals.    Afilrmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

RAMSEY,  J.  Appellant  was  convicted  In 
the  Justice's  court  of  Erath  county  on  April 
6,  1005,  and  undertook  to  prosecute  an  ap- 
peal from  such  conviction  to  the  county  court 
of  his  county.  In  that  court  motion  was 
made  and  sustained  to  dismiss  the  appeal  on 
the  ground,  among  others,  that  the  appeal 
bond  was  not  conditioned  as  required  by  law. 
On  Inspection  of  the  record,  we  find  that  the 
appeal  bond  was  conditioned  that  the  defend- 
ant "would  well  and  truly  make  his  personal 
appearance  before  the  county  court  of  said 
county  at  its  next  regular  term,  beginning  on 
the  third  Monday  In  May,  A.  D.  1905,  and 
there  remain  from  day  to  day  and  term  to 
term,  and  answer  in  said  cause  on  trial  In 
said  court"  The  law  provides  that  a  de- 
fendant convicted  In  the  Justice  court,  who 
shall,  desire  to  appeal  to  the  county  court 
shall  enter  into  a  bond,  conditioned  that  he 
shall  prosecute  his  appeal  with  effect  and  pay 
such  fine  and  costs  as  shall  be  adjudged 
against  him  by  the  county  court  as  well  as 
other  costs  that  may  have  been  adjudged 
against  him  in  the  court  below.  Article  889, 
Code  Cr.  Proc.  1895.  The  bond  given  in  this 
case  was  fatally  defective,  and  the  court  be- 
low did  not  err  in  dismissing  the  appeal. 

It  is  therefore  ordered  that  the  Judgment 
of  the  court  below  is  In  all  things  affirmed. 


HOUSTON  V.  STATE. 
(Court  of  Criminal  Aripeais  of  Texas.    Feb.  28, 

AssAUtT— Assault  on  Wifb— Sufficibnct  of 

EVIDENCS. 

ESvidence  held  to  sustain  a  conviction  of  ac- 
cused in  a  prosecution  for  aggravated  assault  on 
his  wife. 

Appeal  from  Dallas  Ciounty  CJourt;  W.  M. 
Holland,  Judge. 

Arthur  Houston  was  convicted  of  assault, 
and  he  appeala    Affirmed. 

Hezter  &  Kramer  and  A.  S.  Baskett,  for 
appellant  F.  J.  McCord,  Asst  Atty.  Gen., 
for  the  State. 


BAMSET,  J.  Appellant  was  charged  and 
convicted  in  the  county  court  of  Dallas  coun- 
ty with  the  offense  of  an  aggravated  assault 
upon  his  wife.' 

There  Is  only  one  question  presented  to  us, 
and  that  Is  that  the  verdict  of  the  Jury  is 
contrary  to  and  tmsupported  by  the  evidence. 
We  have  carefully  read  the  able  brief  of  ap- 
pellant's counsel,  in  which  the  affirmathe  of 
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this  losne  to  strongly  presented.  We  do  not 
believe,  however,  under  the  mles  long  estab- 
lished In  this  court,  that  it  can  be  sustained. 
The  witness  Mattle  Ferguson  testified,  in  ef- 
fect, that  she  heard  cries  of  distress  by  ap- 
pellant's wife,  and  went  at  once  to  his  bouse, 
where  she  found  her  sitting  in  her  chair  cry- 
ing. She  states  that  she  had  a  knot  on  the 
side  of  her  face,  and  when  she  asked  her, 
"What  is  the  matter?"  she  stated  that  "Ar- 
thur (meaning  appellant)  has  been  beating 
me  up";  that  at  the  time  appellant  was 
standing  In  the  room  by  the  table,  on  which 
was  a  pistol ;  and  that,  on  her  Inquiry  if  he 
was  not  ashamed  to  do  his  wife  that  way,  be 
said  he  was  not,  and,  if  witness  did  not  like 
It,  he  would  kick  her  oat  of  there.  The  fact 
of  any  assault  was  denied  by  Lucy  Houston 
(mother  of  defendant)  who  was  present;  al- 
so by  appellant  and  by  his  wife.  There  are 
some  circumstances  in  the  record  which  tend 
to  support  the  testimony  of  the  prosecuting 
witness.  For  instance,  the  defendant  testl- 
Qes  as  follows:  "I  do  not  know  what  made 
the  people  gather  on  the  railroad  track.  There 
was  a  pretty  good  crowd  there.  They  are 
a  funny  kind  of  people  living  out  there. 
Where  they  hear  a  noise,  they  gang  around." 
From  this  and  other  testimony  in  the  record, 
it  is  pretty  evident  that  there  was  somfe  oc- 
currence out  of  the  ordinary  at  appellant's 
house.  The  testimony  of  the  witness  Mattle 
Ferguson  being  clear,  unequivocal,  and  posi- 
tively affirming  appellant's  guilt,  out  of  def- 
erence and  respect  to  the  verdict  of  the  Jury, 
we  cannot  say  that  there  was  no  evidence 
against  appellant,  or  that  under  all  the  cir- 
cumstances the  testimony  In  his  favor  was 
BO  absolutely  overwhelming  as  to  Justify  us 
In  setting  aside  the  verdict.  Again,  the  learned 
trial  Judge,  on  whom  the  duty  devolves  In  a 
proper  case  to  set  aside  the  verdict  of  the 
Jury,  declined  to  do  so.  He  had  far  better 
opportunities  than  we  can  have  of  observing 
the  witnesses  and  passing  an  intelligent  Judg- 
ment on  their  credibility  and  upon  the  weight 
of  the  evidence. 

There  is  no  error  In  the  record,  and  the 
Judgment  of  the  court  below  is  therefore  af- 
firmed. 


GEARY  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  26, 

Weapons— Cabbtino   Wkapons— Evimncb— 

sufficienot. 

Evidence  held  to  sustain  a  conviction  for 
unlawfully  carrying  a  pistol. 

[Ed.  Note.— For  cases  in  point,  ace  Cent.  Dig. 
vol.  48,  Weapons,  S§  20-29.] 

Appeal  from  Potter  (bounty  Court;  Sam 
R.  Merrill,  Judge. 

Sam  Oeary  was  convicted  of  unlawfully 
carrying  a  pistol,  and  appeals.    Affirmed. 

H.  H.  Cooper,  for  appellant.  F.  J.  Mc- 
Cord,  ABst  Atty.  Qen.,  for  the  State. 


DAVIDSON,  P.  3.  Appellant  was  con- 
victed for  unlawfully  carrying  a  pistol  on 
and  about  his  person,  and  his  punishment  as- 
sessed at  a  fine  of  |100. 

The  record  does  not  contain  any  bilto  of 
exception.  The  essmtlal  facts  substantially 
are  without  contradiction.  Appellant  assign- 
ed one  ground  In  his  motion  for  a  new  trial 
why  the  conviction  was  erroneous,  to  wit.  In- 
sufficiency of  the  evidence.  The  statement 
of  facts  discloses  that  on  or  about  the  15tb 
of  June,  1007,  appellant  had  a  pistol  on  bla 
person  in  Savage's  saloon  In  Amarillo.  De- 
fendant at  the  time  was  sitting  by  the  wit- 
ness Plemmons  on  a  desk  or  table  and  made 
a  gesture  as  If  to  draw  a  weapon,  and  as  his 
hand  came  from  bis  hip  pocket,  the  witness 
grabbed  it  and  took  the  pIstoL  On  cross- 
examination  this  witness  states  that,  shortly 
prior  to  this  appellant  came  into  the  saloon 
and  went  to  the  bar  to  take  a  drink,  and 
in  the  crowd  was  a  party  commonly  called 
"Catfish  Kid,"  who  walked  up  to  the  de- 
fendant, while  standing  at  the  bar,  and  made 
some  remark  which  led  to  an  altercation. 
During  thte  altercation  "Catfish  Kid"  told 
ai^ellant  that  he  would  beat  his  damned 
brains  out,  and  also  said  to  appellant,  "Yon 
are  fixing  to  get  yourself  killed."  This  oc- 
curred immediately  after  Savage  had  taken 
from  the  defendant  a  stick  or  a  part  of  a 
chair  round.  Appellant  then  left  the  sa- 
loon, but  returned  in  10  to  20  minutes,  and, 
walking  up  to  the  bar,  Invited  everybody 
to  drink  with  him.  No  one  responded  to  the 
invitation,  whereupon  appellant  declined  to 
drink.  Appellant  then  walked  over  and  sat 
down  by  the  witness  Plenunons.  Appellant 
did  not  say  anything  to  "Catfish  Kid"  on 
his  return;  but  "Catfish  Kid"  continued  to 
walk  up  and  down  the  floor  of  the  building, 
and  "flipped"  some  pieces  of  pretzel  at  de- 
fendant "Catfish  Kid"  then  took  a  seat  on 
a  beer  keg,  some  five  or  six  feet  north  of 
defendant,  and  threw  his  arm  back  and 
threw  a  pretzel  at  the  defendant,  striking 
him  In  the  face.  Just  as  the  pretzel  left  the 
hand  of  "Catfish  Kid,"  and  before  it  struck 
defendant,  defendant  started  to  get  up  from 
his  seat  and  reached  for  his  pistol,  with 
his  right  band,  when  witness  grabbed  ap- 
pellant and  disarmed  him.  From  the  time 
of  the  first  trouble  or  altercation  to  the  time 
the  witness  took  the  pistol  from  appellant 
occupied  a  space  of  10  to  20  mlnutea  There 
was  no  peace  officer  present  during  the  time. 
Directly  after  the  witness  turned  the  pistol 
over  to  the  barkeeper,  Cunningham,  a  deputy 
sheriff,  came  in,  and  all  the  parties  separat- 
ed. "Catfish  Kid"  was  a  strong,  robust  man, 
weighing  some  175  or  180  pounds.  The  de- 
fendant was  drinking.  Cunningham  testified 
substantially  as  did  the  witness  Plemmons. 
Savage,  the  owner  of  tbe  saloon,  testified 
that  some  10  or  15  minutes  before  the  ex- 
hibition of  the  pistol,  and  while  the  parties 
were  at  the  bar  drinking,  "Catfish  Kid" 
walked  up  to  appellant  and  they  began  a 
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conTersatlon.  The  witness  did  not  notice 
what  was  said  nntll  after  defendant  bad 
taken  bis  drink  and  moved  towards  tbe 
north  end  of  the  bar,  near  where  the  witness 
was  standing.  Tbe  parties  got  Into  an  alter- 
cation, and  appellant  struck  at  "Catfish  Kid" 
and  "Oatflsb  Kid"  struck  at  appellant  a  time 
or  two.  Defendant  reached  to  bis  hip  pocket 
as  if  to  draw  a  weapon,  and  the  witness 
caught  his  hand  and  took  from  his  blp  pock- 
et a  stick,  being  a  piece  of  a  chair  round. 
They  separated,  the  defendant  going  ont  of 
tbe  bouse.  During  this  altercation  "Cat- 
fish Kid"  remarked  to  the  witness  that  "he 
onght  to  beat  bis  damned  brains  out,  and 
that  he  ought  to  kill  him."  Appellant  left 
the  barroom,  was  gone  four  or  five  minutes, 
according  to  this  witness,  and  on  returning 
walked  up  to  the  bar,  inviting  everybody 
to  join  blm  in  taking  a  drink,  which  not 
being  accepted  by  any  of  them,  he  himself 
refused  to  drink.  The  remainder  of  this 
witness'  testimony  is  practically  as  was 
tbe  witness  Plemmons.  Appellant,  testify- 
ing. In  bis  own  behalf,  says  he  was  stand- 
ing at  the  bar  taking  a  drbik,  and  "Catfish 
Kid"  walked  up  and  asked  If  he  could  have 
a  drink.  Appellant  rq>lled  he  could  if  he 
would  bny  it ;  that  he  presumed  it  was  there 
for  sale.  "Catfish  Kid"  then  said,  "You 
don't  know  me?"  Appellant  replied  he  re- 
membered him,  and  that  he  seemed  to  be  in 
better  condition  now  than  the  last  time  be 
saw  him;  that  tbe  last  time  he  saw  him 
be  had  helped  to  walk  him  about  after  he 
had  taken  some  morphine  with  suicidal  in- 
tent some  three  years  before.  "Catfish  Kid" 
seemed  to  take  ofl^ense  at  this  statement,  and 
said  to  appellant  he  did  not  care  to  have 
any  trouble  with  blm,  and  to  go  away  and 
let  him  alone.  Appellant  then  said  he  mov- 
ed away,  after  taking  a  drink,  to  the  north 
end  of  the  bar,  that  "Catfish  Kid"  followed 
him,  and  continued  to  make  complaint  of 
the  statement  about  tbe  morphine,  and  final- 
ly said  to  appellant  that  be  was  a  low  son 
of  a  bitch.  Appellant  told  him  that  was 
something  he  would  not  take  and  struck 
at  him  with  bis  fist,  and  "Catfish  Kid" 
struck  him  In  return  a  blow  or  two.  Appel- 
lant said  he  was  then  banded  a  stick,  a 
piece  of  chair  round,  and  as  he  undertook 
to  pull  it  around  in  front  of  him,  Mr.  Sav- 
age took  It  away  from  him.  "Catfish  Kid" 
remarked  that  be  would  "beat  his  damned 
brains  out  and  kill  him."  Appellant  there- 
upon left  tbe  saloon  and  looked  around,  and 
walked  up  tbe  street  three  doors,  about  60 
or  70  feet,  to  a  pawnshop,  secured  a  pistol 
and  retnmed.  His  testimony  is  practically 
the  same  as  tbe  other  witnesses  with  refer- 
ence to  bis  Invitation  to  tbe  crowd  to  drink 
and  their  refusal,  and  bis  testimony  prac- 
tically coincides  with  other  witnesses  with 
reference  to  bis  position  on  the  beer  keg, 
and  "Catfish  Kid"  strlkbig  blm  la  the  face 
with  tbe  pretzel,  and  taking  the  pistol  from 
blm,  and  the  deputy  sheriff  coming  in,  and 


Plenunona  taking  the  pistol  and  going  out 
with  it  Appellant  says,  wben  be  went  out 
of  the  saloon,  if  he  bad  found  a  peace  of- 
ficer he  would  have  reported  the  matter  to 
blm  at  once;  bat  there  was  none  there,  and 
none  to  be  seen.  This  is  tbe  state  of  case 
under  tbe  record,  stated  perhaps  more  ful- 
ly than  was  necessary. 

Under  ttils  state  of  facts,  appellant  con- 
tends he  was  not  guilty  of  violating  tbe  law 
in  carrying  tbe  pistol ;  that  he  had  no  inten- 
tion of  violating  It,  etc.  We  are  of  opinion 
that  tbe  facts  are  sufficient  Under  appel- 
lant's own  statement  he  went  out  some  dis- 
tance, secured  a  pistol,  and  returned,  evi- 
dently anticipating  trouble  with  "Catfish 
Kid."  There  was  no  immediate  and  pressing^ 
danger  to  ai^llant's  life;  nor  was  there 
snch  an  immediate  and  pressing  danger  as 
authorized  him  to  go  out  and  arm  himself 
and  return  to  the  scene  of  the  difficulty. 
He  need  not  have  left  the  place.  He  did  not 
have  to  do  so,  but  he  did — armed  himself 
and  returned.  He  could  have  as  easily  re- 
mained- away,  or,  having  gone  away,  he 
could  have  found  an  officer  and  secured  the 
arrest  of  "Catfish  Kid";  and  it  Is  shown 
that  immediately  after  be  was  disarmed  an 
officer  did  appear.  But  from  any  view  of 
the  law,  we  do  not  believe  the  facts  here 
Justified  appellant  in  going  off,  arming  him- 
self, and  returning,  at  least  to  the  extent 
of  exempting  him  from  punishment  for  car- 
rying the  pistol. 

The  Judgment  Is  affirmed. 


ROSS  T.  STATE. 
(Court  of  Criminal  Appeals  of  TexasL    Feb.  19, 

Intoxicating  Liqt7(»b— OBiiaNAi.  Pbosectt- 

TIOHS— iNSTBtJCnONS. 

Where,  on  a  prosecution  for  violation  of  the 
local  option  law,  a  witness  testified  that  in  his 
opinion  it  would  take  a  large  quantity  of  tbe 
liquor  in  question  to  intoxicate  a  man,  even  if  it 
would  intoxicate  at  all,  it  was  error  to  refuse  a 
requested  inatnKtion  submitting  the  issue  wheth- 
er tbe  liquor  taken  into  the  stomach  of  an  ordi- 
nary man  in  reasonable  quantities  would  in- 
toxicate. 

Appeal  from  Montague  County  Court;  Geo. 
S.  March,  Judge. 

Frank  Ross  was  convicted  of  violating  the 
local  option  law,  and  be  appeals.  Reversed 
and  remanded. 

Jas.  A..  Graham,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  tbe  State. 

RAMSEY,  J.  Appellant  was  charged  In 
the  county  court  of  Montague  county  with 
unlawfully  selling  Intoxicating  liquors  in  vio- 
lation of  the  local  option  law,  and  on  trial 
was  convicted.  Appellant  In  a  very  inter- 
esting brief,  raises  many  questions,  most  «f 
wlilch  have  been  held  and  decided  during  the 
present  term  of  tbe  court  adverse  to  his  con- 
tention. 


Digitized  by 


Google 


376 


108  SOUTHWESXEBN  EEPOBTEB. 


(Tex. 


There  Is  one  assignment  of  error,  however, 
submitted  In  his  brief,  which  we  think  mast 
be  sustained  on  the  ground  there  stated,  and 
the  case  reversed.  The  prosecuting  witness 
stated,  in  substance,  that  he  had  bought  from 
appellant  a  pint  of  whisky  for  which  he  paid 
blm.  The  bottle  containing  what  was  claim- 
ed by  the  witness  Bowman  to  be  whisky  was 
produced  on  the  trial  of  the  case.  The  de- 
fendant introduced  a  witness,  one  C.  W. 
Croft,  who  testified.  In  substance,  that  he 
was  a  physician,  and  had  been  engaged  In 
that  vocation  for  about  25  years,  and  that 
In  the  preparation  of  his  calling  and  In  the 
practice  of  It  he  had  had  extended  experience 
in  compounding  drugs  and  alcoholic  stimu- 
lants. He  was  then  handed  the  bottle  which 
was  produced  by  the  county  attorney,  and 
Identified  by  the  witness  Bowman  as  being 
the  Uqnor  bought  from  appellant  This  wit- 
ness was  asked  by  the  county  attorney  to 
taste  the  contents  of  the  bottle,  and,  having 
done  so,  stated  that  it  did  not  taste  like 
whisky  to  him;  that  it  liad  a  bitter  taste 
that  did  not  belong  to  whisky ;  that  it  real- 
ly had  some  alcoholic  stimulants  in  it,  but 
that,  in  his  opinion,  it  would  take  a  large 
quantity  to  intoxicate  a  man,  even  If  It  would 
produce  intoxication  at  all;  that  he  would 
not  say  that  a  man  could  not  become  in- 
toxicated on  It,  but  had  some  doubt  about 
it ;  that  he  liad  drank  a  good  deal  of  whisky 
in  his  life  himself,  and  was  familiar  with 
the  taste  and  effects  of  whisky;  that  he 
thought  It  would  produce  Intoxication,  but 
It  would  take  a  great  deal  of  it  In  this  con- 
dition of  the  testimony  the  court  charged  the 
Jury,  in  substance,  that  if  the  defendant  sold 
to  the  prosecuting  witness,  W.  H.  Bowman, 
a  half  pint  of  whisky,  they  would  find  him 
guilty. 

Counsel  for  appellant  requested  the  court 
to  Instruct  the  Jury  as  follows:  "Before  you 
can  convict  you  must  be  satisfied  from  the 
evidence  in  this  case  beyond  a  reasonable 
doubt  that  the  defendant  Frank  Ross,  sold 
to  the  prosecuting  witness,  W.  H.  Bowman, 
one  half  pint  of  whisky  In  Montague  coun- 
ty, Tex.,  on  the  29th  day  of  May,  1907,  and 
that  said  whisky  was  intoxicating;  tliat  is, 
that  same,  when  taken  into  the  stomach  of 
an  ordinary  man  In  reasonable  quantities 
would  intoxicate  him,  you  will  acquit  the  de- 
fendant and  say  by  your  verdict  not  guilty." 
And  again  they  requested  the  following 
charge:  "You  are  Instructed  that  you  can- 
not convict  the  defendant,  Frank  Ross,  in 
this  case,  unless  yon  are  satisfied  from  the 
evidence  t>eyond  a  reasonable  doubt  that  the 
half  pint  of  liquid  exhibited  before  yon  was 
Intoxicating,  that  is,  would  make  an  ordinary 
man  drunk  when  taken  Into  his  stomach  in 
reasonable  quantities,  and  unless  you  so  find 
you  will  acquit  the  defendant  and  say  by 
your  verdict  not  guilty."  While  not  wholly 
free  from  criticism  as  to  language,  this 
charge  pertinently  submitted  the  issue  made 
by  the  evidence^     While  the  testimony  was 


not  strong,  It  cannot  be  said  that  there  was 
no  testimony  putting  in  issue  the  intoxicat- 
ing quality  and  property  of  the  liquor  sold 
by  appellant  to  the  witness  Bowman.  We 
have  r^eatedly  held  that  where  wliisky  Is 
sold  that  we  may  know  as  a  matter  of  law 
that  whisky  is  an  intoxicant;  but  In  this 
case,  under  the  evidence,  the  issue  was  dis- 
tinctly raised  as  to  whether  the  stuff  sold 
was  wliisky.  The  witness  Croft  in  his  testi- 
mony throws  strong  doabt  on  the  intoxicat- 
ing quality  of  the  liquid  sold.  In  Malone  v. 
State  (Tex.  Cr.  App.)  51  S.  W.  381,  it  was 
held  that,  where  the  issue  of  the  intoxicating 
quality  of  the  liquor  sold  was  raised  in  the 
evidence,  a  requested  charge  submitting  snch 
fact  should  be  given. 

For  the  refusal  of  the  court  to  give  this  in- 
struction, and  submit  this  issue,  the  Judg- 
ment of  the  court  below  is  reversed,  and  the 
cause  is  remanded. 


WADE  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  lit, 

1.  Intoxioatiro  Liquob— Cbdhnai.  Pbosk- 
CTJTIONS  —  Irfobmation  —  SuFnciziicY  — 
AooFTioN  or  Local  Option. 

An  information  for  violation  of  the  local 
option  law,  charging  that  at  the  time  of  the  al- 
leged offense  the  sale  of  intoxicating  Uqnor  had 
been  prevlouslv  prohibited  under  the  laws  of  the 
coun^,  that  the  local  option  laws  were  at  that 
time  in  full  force  and  effect  that  the  sale  in 
question  was  made  after  the  qualified  voters 
of  the  county  had  at  a  legal  election  held  for  that 
purpose  determined  that  the  sale  of  intoxicating 
liquors  should  be  prohibited  in  the  county,  and 
that  the  commissioners'  court  bad  declared  the 
result  of  the  election  and  had  l^lly  passed  an 
order  to  that  effect,  which  had  been  duly  pub- 
lished In  a  newspaper  selected  by  the  county 
judge  of  the  oountv,  is  sufficient,  and  will  wai^ 
rant  admission  of  the  orders  referred  to ;  for  the 
evidence  constituting  performance  of  the  pre- 
liminary steps  making  the  local  option  law  op- 
erative need  not  be  specifically  pleaded,  tbou^ 
performance  of  the  provisions  precedent  must 
be  proved. 

[Ed.  Note.— For  cases  in  iraint  see  Oent  Dig. 
vol.  29,  Intoxicating  Liquors,  S  226.] 

2.  Saks  —  Local  Option  —  SuninssioN  or 
Question  —  Form  of  Subhission  —  Statu- 

TOBT  PBOVTSIOR— "WHBTHBB  OB  NOT." 

An  order  for  an  election  to  ^termine 
"whether"  the  sale  of  intoxicating  liquors  should 
be  prohibited  in  the  county  is  a  sufficient  com- 
pliance with  a  statute  requiring  an  order  for  ' 
an  election  to  determine  "whether  or  not^'  such 
sale  should  be  prohibited. 

3.  Samb— Ceiminal  Pbobbcution— Violatioh 
OF  Local  Option  Law— Infokuation— Suf- 
ficiency —  Chabge  Under  First  of  Two 
Elections. 

An  information  charging  a  violation  of  tb» 
local  option  law  under  the  first  of  two  succes- 
sive elections,  both  resulting  in  prohibition,  will 
support  a  conviction. 


Appeal  from  Montague  County  Ooart; 
Geo.  S.  March,  Judge. 

Bud  Wade  was  convicted  of  violating  the 
local  option  law,  and  appeals.    Affirmed. 

J.  W.  Chancellor,  for  appellant  F.  J.  Me- 
Cord,  Asst  Atty.  Gen.,  tor  the  State. 
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BAMSET,  J.  Appellant  waa  charged  In 
tbe  county  court  of  Montague  county  with 
nnlawfally  selling  Intoxicating  liquors  In  yio- 
latlon  of  tbe  local  option  law,  and  on  trial 
waa  conTlcted,  and  his  punishment  assessed 
at  a  fine  of  ^0  and  40  days'  confinement  In 
tbe  county  Jail.  The  evidence  is  sufficient 
beyond  doubt  to  sustain  the  conviction.  The- 
errors  relied  ni>on  relate  mainly  to  the  suffi- 
ciency of  the  indictment  and  the  validity  of 
tbe  local  option  law  in  Montague  county. 

Complaint  la  made  that  the  information 
filed  in  the  case  is  insufficient,  in  that  the 
necessary  steps  precedent  to  putting  local 
option  in  force  in  Montague  county  were  not 
In  terms  averred.  This  question  tias  been 
frequently  passed  on  in  this  court,  as  it  has 
been  held  in  the  case  of  Key  v.  State,  37 
Tex.  Cr.  R.  77,  88  S.  W.  773,  and  other  eases, 
that  It  is  sufficient  In  general  terms  to  aver 
tbe  adoption  of  the  local  option  election  and 
tbe  due  publication  of  same.  While  it  is 
conceded  that  all  the  statutory  provisions 
precedent  to  putting  tbe  local  option  law  into 
operation  must  be  complied  with,  and  that 
unless  this  is  shown  the  law  will  not  be  oper- 
ative. It  Is  not  required  in  an  indictment 
cbarging  local  option  that  the  evidence  con- 
stituting a  performance  of  such  preliminary 
steps  shall  In  all  respects  be  specifically 
pleaded.  It  is  averred  In  the  information  in 
this  case  that  at  the  time  of  the  unlawful 
sale  charged  in  tbe  indictment  the  sale  of 
Intoxicating  liqnor  had  been  previously  pro- 
hibited tinder  the  laws  of  said  county,  and 
that  said  local  option  laws  were  at  that  time 
in  full  force  and  effect,  and  that  the  sale  in 
question  was  made  after  tbe  qualified  voters 
of  said  county  bad,  at  a  legal  .election  held 
for  that  purpose  in  accordance  with  law,  de- 
termined that  tbe  sale  of  Intozlcatlng  liquor 
should  be  prohibited  in  said  county;  that 
the  commissioners'  court  had  declared  the 
result  of  such  election,  and  had  legally  pass- 
ed an  order  to  that  effect,  which  order  had 
been  duly  published  in  a  newspaper  selected 
by  the  county  Judge  of  said  county.  This 
we  think  Is  sufficient  under  the  strictest  rule 
ever  adopted  by  this  court. 

Many  objections  are  made  to  orders  of  tbe 
commissioners'  court  of  Montague  county, 
for  the  reason,  as  claimed,  tliat  the  complaint 
Is  insufficient  to  admit  them.  Having  held 
the  complaint  sufficient,  and  that  same  char- 
ges an  offense  against  the  law,  It  follows  that 
these  objections  must  be  overruled. 

Again,  complaint  Is  made  that,  in  submit- 
ting tbe  local  option  law  to  the  voters  of  the 
people  of  Montague  county,  it  should  state 
that  tbe  election  was  held  to  determine 
"wlietber  or  not"  the  sale  of  intoxicating 
liquors  sbould  tie  prohibited,  and  ttiat  where 
it  appears,  as  In  this  case,  that  the  election 
was  to  determine  whether  tbe  sale  of  such 
liqnor  should  t>e  prohibited,  there  is  an  omis- 
sion of  the  alternative  which  Invalidates  the 
entire  election.    With  all  due  respect  to  coun- 


sel for  appellant,  it  seems  to  ns  that  this 
objection  la  not  serious.  It  la  true  that  the 
statute  provides  that  an  order  shall  be  made 
by  tbe  commissioners'  court  to  determine 
"whether  or  not"  the  sale  of  intoxicating  liq- 
uors sbould  be  prohibited,  yet  It  does  not  oc- 
cur to  us  that  the  omission  of  tbe  words  "or 
not"  could  vitiate  the  election.  In  order  to 
vitiate  the  election,  it  would  have  to  be  mani- 
fest that  tbe  order  misled  or  deceived  the  vot- 
ers, and  we  believe  no  one  reading  the  order 
could  have  been  misled  or  deceived  thereby. 
Whether  the  order  stated  It  was  to  determine 
"whether  or  not"  the  sale  should  be  prohibit- 
ed, or  "whether"  the  sale  should  be  prohibit- 
ed, is  Immaterial.  The  substance  of  tbe  stat- 
ute was  incorporated  In  tbe  order,  and  we 
cannot  conceive  that  tbe  omission  of  the 
words  "or  not,"  complained  of,  could  or  should 
have  the  effect  to  invalidate  the  entire  pro- 
ceedings. 

The  last  point  made  by  appellant  is  that 
where  there  had  been  a  prohtbition  election 
held  subsequent  to  the  election  under  which 
appellant  was  prosecuted,  which  had  resulted 
in  prohibition  in  said  county,  this  bad  the 
effect  to  Invalidate  and  set  aside  tbe  prior 
election,  and  that  no  conviction  can  be  had 
on  an  information  charging  a  violation  of 
such  first  election.  Reliance  to  support  this 
contention  Is  had  on  tbe  case  of  Byrd  v. 
State.  108  S.  W.  863,  19  Tex.  Ot  Rep.  800, 
which.  It  should  be  stated,  does  support  ap- 
pellant's contention.  We  have  held,  however, 
In  the  case  of  Dick  Massie  v.  State  (decided 
at  this  term  of  the  court)  107  8.  W.  846,  that 
the  Byrd  Case  does  not  decide  the  correct 
rule,  and  hare  overruled  that  case.  On  the 
authority  of  the  Massie  Case,  this  contention 
must  be  held  adversely  to  appellant's  conten- 
tion. 

Finding  no  error  in  the  record,  tbe  Judg- 
ment la  affirmed. 


WADE  V.  STATE. 
(Court  of  Criminal  Appeali  of  Texas.    Feb.  19, 

Appeal  from  Montague  County  Court;  Oeo. 
S.  March,  Judge. 

Bud  Wade  was  convicted  of  violating  the 
local  option  law,  and  appeals.    Affirmed. 

F.  J.  McCord,  Asst   Atty.   Oen.,  for  tbe 

State. 

RAMSEY,  J.  Appellant  was  convicted  in 
the  county  court  of  Montague  county  for  sell- 
ing intoxicating  liquors  In  violation  of  tbe 
local  option  law,  and  his  punishment  assess- 
ed at  a  fine  of  $25  and  20  days'  confinement 
in  the  county  Jail. 

This  Is  a  companion  case  to  Bud  Wade  v. 
State  (No.  4,038,  this  day  decided)  108  S.  W. 
376;  and  under  the  authority  of  that  case 
the  Judgment  in  this  Is  affirmed. 
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MILES  r.  STATa 

(Court  of  Criminal  Appeals  of  Tezaa.    Feb.  19, 
1K)8.) 

Wkapons— Cabbtinq  Weapons— Irtent. 

A  person  cannot  be  convicted  for  carrying 
*  pistol,  if  lie  did  not  know  that  the  i^istol  was 
on  Us  person  and  had  no  intent  to  violate  the 
law;  and  a  conviction  cannot  l>e  had  merely 
I)ecau8e  be  might  have  known  by  the  exercise  of 
reasonable  diligence  that  the  weapon  was  on 
his  person. 

Ai^eal  from  Deuton  County  Court;  Lee 
Zumwalt,  Judge. 

W.  H.  Miles  was  convicted  of  carrying  con- 
cealed weaxMns,  and  appeals.  Reversed  and 
remanded. 

Hopldns  &  Milllken,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  In  this  case  was 
charged  with  unlawfully  carrying  a  pistol, 
and  his  trial  resulted  in  a  conviction.  There 
are  a  numl>er  of  questions  raised  in  the  case, 
but  the  only  one  which  we  think  it  important 
to  notice  is  the  correctness  of  the  court's 
charge,  and  whether  appellant's  special  charge 
No.  6  should  have  been  given. 

Appellant,  a  short  time  before  bis  arrest, 
bad  moved  from  the  country  to  the  town  of 
LewlsvUle,  in  Denton  county.  On  the  day  of 
the  commission  of  the  oCTense  charged  against 
him  he  had  gone  from  his  barl>er  shop  to  a 
restaurant  some  40  feet  from  bis  place  of 
business,  thence  to  the  post  <^ce,  and  from 
there  to  a  dry  goods  store,  thence  back  to  the 
restaurant,  and  shortly  after  this  was  ar- 
rested and  searched  by  an  officer,  and  a  pis- 
tol found  on  his  person.  It  was  claimed  by 
appellant  that  he  had  had  this  pistol  in  his 
overcoat  pocket,  and  that  same  had  iieen 
taken  from  his  overcoat  by  some  one  and 
placed  in  his  dress  coat  pocket,  which  was 
hanging  in  his  barber  shop,  and  that  at  the 
time  he  was  walking  about  the  street  of 
LewlsvUle  he  was  unaware  of  nor  did  he  t>e- 
lieve  that  the  pistol  was  in  the  coat  he  was 
then  wearing.  The  testimony  tended  to  raise 
the  issue  that  appellant  did  not  know,  at  the 
time  he  was  out  on  the  street,  that  the  pistol 
was  in  the  pocket  of  the  coat  he  was  then 
wearing.  In  this  state  of  the  proof,  the 
court  gave  the  following  charge  applicable  to 
this  issue :  "If  you  believe  from  the  evidence 
that  the  defendant  did  have  on  or  about  his 
person  a  pistol  as  charged,  but  if  you  further 
believe  that  the  defendant  did  not  know,  or 
could  not  have  reasonably  known,  that  the 
pistol  was  in  his  coat  at  the  time  he  did  so 
carry  same,  then  you  will  acquit  the  defend- 
ant, and  say  by  your  verdict  not  gruilty." 
The  following  special  charge  was  requested  by 
counsel  for  appellant:  "If  the  Jury  believe 
from  the  evidence  that  the  pistol  charged  to 
have  been  carried  by  the  defendant  was  plac- 
ed In  his  pocket  by  some  one  other  than  the 
defendant,  and  that  he  did  not  know  that 
said  pistol  was  in  his  pocket  at  the  time  he 
put  the  coat  vn,  nor  at  any  time  prior  to  the 


time  of  his  arrest,  and  that  there  was  no  in- 
tent on  the  part  of  defendant  to  violate  the 
law,  then  you  will  acquit  defendant"  This 
special  charge,  in  substance,  states  the  law 
correctly,  and  should  have  been  given.  To 
make  defendant  guilty  of  a  crime  It  is  not 
sufficient  that  the  Jury  should  believe  that 
'  he  might  have  known  by  the  exercise  of  rea- 
sonable diligence  that  the  pistol  was  in  his 
pocket.  In  other  words,  the  failure  on  his 
part  to  discover  the  fact  that  the  pistol  was 
in  his  pocket  in  the  absence  of  knowledge 
of  this  fact,  or  any  intention  to  violate  the 
law,  could  not  make  him  guilty.  See  I^Ie  v. 
State,  21  Tex.  App.  153,  17  S.  W.  425 ;  Man- 
gum  V.  State,  15  Tex.  App.  362;  Schroeder 
V.  State  (Tex.  Cr.  App.)  99  S.  W.  1008. 

The  Judgment  of  tiie  court  below  •■  revers- 
ed, and  the  cause  is  remanded. 


HUTCHINSON  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  19, 

ADULTEKT— BVIDENCK— StTlPFICIEMCr. 

Evidence  considered,  and  held  insufficient 
to  sustain  a  conviction  of  adultery  by  liaving 
habitual  carnal  intercourse  with  another  with- 
out living  together. 

Appeal  from  Smith  County  CJourt;  J.  A. 
Bullodi,  Judge. 

Delia  Hutchinson  was  convicted  of  adul- 
tery, and  she  appeals.    Reversed. 

F.  J.  McCord,  Asst  Atty.  Geo.,  for  the 
State. 

DAVIDSON,  P.  J.  The  complaint  and  In- 
formation contain  three  counts;  the  first 
charging  appellant  with  unlawfully  living 
together  atnd  having  carnal  Intercourse  with 
Bob  Dowls,  a  man.  and  she,  the  said  Delia 
Hutchinson,  being  a  woman  lawfully  married 
to  another  person,  then  living,  to  wit  Frank 
Hutchinson.  The  second  count  charges  adul- 
tery by  having  habitual  carnal  {intercourse 
with  the  same  party  without  living  together ; 
and  the  third  count  charges  her  with  pursu-< 
Ing  the  occupation  of  a  common  prostitute, 
making  it  a  business  of  selliing  the  use  of  her 
person  to  the  male  sex  for  the  purpose  of 
illicit  carnal  Intercourse.  The  Jury  acquitted 
her  of  the  third  count  but  convicted  her  of 
adultery. 

The  facts  disclose  that  she  was  caught  in 
the  act  of  intercourse  with  her  paramour  on 
May  25,  1907.  Another  witness  testified  that 
appellant  and  Dowls  went  into  old  man  Andy 
Harris'  house  and  stayed  alx>ut  20  minutes. 
This  was  along  in  May.  This  same  witness 
testified  that  he  saw  the  parties  together  on 
the  last  of  April,  and  that  appellant  after- 
wards admitted  to  him  that  she  Iiad  had  in- 
tercourse with  Dowls.  That  was  on  a  certain 
occasion  when  this  witness  swears  that  be 
saw  them  go  off  In  the  woods  together;  but 
no  witness  swears  to  the  actual  act  of  inter- 
course, except  the  first  witness.     Some  of 
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these  witnesses  testify  they  had  had  inter> 
course  with  her  frequently,  but  the  Jury  ac- 
quitted her  (appellant)  on  the  charge  of  va- 
grancy and  being  a  common  prostitute.  This 
eTidoice  is  not  sufficient  to  show  habitual 
carnal  intercourse,  and  no  witness  undertakes 
to  swear  that  they  lived  together.  In  fact, 
the  evidence  all  shows  they  did  not;  that 
she  was  a  married  woman,  and  lived  with 
her  husband.  Her  husband  took  the  stand, 
and  testified  to  her  good  character;  that  he 
never  had  occasion  to  suspect  her.  The  wit- 
ness who  testified  he  saw  her  go  off  in  the 
vroods  with  appellant  stated  he  had  had  tn- 
tercourse  with  her,  especially  on  one  occasion, 
when  he  placed  other  witnesses  In  position  to 
know  that  fact  One  or  more  of  them  denied 
it  before  the  jury. 

Under  the  evidence  the  state  has  failed  to 
made  a  case  against  appellant  on  the  charge 
of  adultery.  Therefore  the  Judgment  is  re- 
versed, and  the  cause  is  remanded. 


GEARY  V.  STATE. 
(Court  of  Criminal  App^s  of  Texas.    Feb.  26, 

WMAFOHft— "Slpno  Shot." 

A  stick  about  eight  inches  long,  consistinR 
of  an  ordinary  round  chair  round,  smaller  at 
one  end  than  the  other,  the  small  end  havint;  a 
hole  bored  through  it  and  a  string  running 
throngb  it,  which  may  be  hung  on  the  wrist,  and 
the  larger  end  having  holes  bored  in  it  and  ap- 
parently filled  with  some  kind  of  metal,  and 
not  being  covered  with  anything,  is  not  a  "slung 
Bhot" ;  a  slung  shot  being  a  metal  ball  of  small 
sixe,  with  a  string  attached,  used  for  striking, 
though  the  stick  is  a  dangerous  weapon. 

Appeal  from  Potter  County  Court;  Sam 
E.  Merrill,  Judge. 

Sam  Geary  was  convicted  of  carrying  a 
Binng  shot,  and  he  appeals.  Reversed  and  re- 
manded. 

H.  H.  Cooper,  for  appellant  F.  J.  McCord, 
Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
carrying  a  slung  shot,  and  his  punishment  as- 
sessed at  a  fine  of  $100. 

The  prosecuting  witness,  Cunningham,  tes- 
tified in  substance  that  he  saw  Z.  Z.  Savage 
take 'from  the  appellant  a  stick  about  eight 
3r  ten  inches  long,  being  composed  of  an  ordi- 
nary round  chair  round,  being  smaller  at  one 
end  than  the  other,  and  the  small  end  having 
a  bole  bored  through  It,  and  a  string  rim 
through  this  hole,  which  could  be  hung  on 
the  wrist  The  larger  end  of  the  round  had 
some  holes  bored  In  It  and  seemed  to  be  filled 
with  some  kind  of  metal.  "I  know  what  a 
slcng  shot  is,  and  this  Is  not  what  I  would 
call  a  slung  shot.  There  might  be  several 
kinds.  The  only  slung  shot  I  ever  saw  was 
by  having  a  ball  of  shot  or  metal  covered 
with  leather,  and  a  band  of  elastic  or  leather, 
attached  to  such  ball,  and  made  so  that  the 
same  could  be  attached  to  the  wrist  or  arm 
of  a  person.    The  slung  shots  that  I  have 


seen  were  made  In  this  manner ;  and,  when  a 
person  using  them  would  strike  with  his  fist, 
the  ball  or  weight  would  extend  beyond  his 
fist  and  strike  a  person,  and,  by  being  covered, 
would  cause  no  sound.  The  weapon  or  Instru- 
ment that  the  appellant  had  was  simply  a 
piece  of  chair  round,  and  was  not  covered 
with  anything.  It  could  have  knocked  a  per- 
son down,  I  presume,  if  in  the  hands  of  a 
person  of  the  physical  strength  of  appellant" 
Webster  defines  a  slung  shot  to  be  a  metal 
ball  of  small  size  with  a  string  attached,  used 
for  striking.  We  do  not  understand  that  the 
weapon  that  appellant  had  was  a  slung  shot 
within  the  meaning  of  the  statute  law  of  this 
state.  It  evidently  was  a  dangerous  weapon, 
but  not  a  slung  shot;  that  is,  according  to 
the  testimony  above  detailed.  It  could  have 
resulted  in  great  injury,  and  doubtless  was 
prepared  for  that  purpose;  but  this  would 
not  make  appellant  guilty  under  the  statute 
of  this  state. 

The  judgment  Is  accordingly  reversed,  and 
the  cause  remanded. 


OWENS  V.  STATE. 

(Cottrt  of  Criminal  Appeals  of  Texas,    Feb.  26, 
1908,) 

DiSOBDEBLT  HOUSE— PbOSEODTIOH  FOB  KEEP- 
ING— Evidence  op  Chabacteb  or  House. 
In  a  prosecution  for  keeping  a  disorderly 
house,  the  character  of  the  house  as  disoiderlT 
may  be  established  by  common  reputation ;  but 
the  proof,  to  sustain  a  conviction,  must  directly 
implicate  accused  with  keeping  it,  and  evidence 
that  she  has  the  general  reputation  of  being  a 
common  prostitute  is  not  competent  to  establish 
her  ownership  of  the  house. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Disorderly  House,  SS  22,  29.] 

Appeal  from  Beeves  County  Court;  T.  J. 
Hefner,  Judge. 

Dolly  Owens  was  convicted  of  keeping  a 
disorderly  house,  and  appeals.  Beversed  and 
remanded. 

Parker  &  Buck,  for  appellant  F.  X  Mc- 
Cord, Asst  Atty.  Gen.,  for  the  State. 

BEOOKS,  J.  Appellant  was  convicted  of 
keeping  a  disorderly  house,  and  her  punish- 
ment assessed  at  a  fine  of  $200. 

Bill  of  exceptions  No.  1  shows  the  follow- 
ing: The  state  placed  J.  S.  Lasley  upon  the 
stand  and  propounded  to  him  this  question: 
"Do  you  know  the  general  reputation  of  the 
defendant,  Dolly  Owens,  in  the  community 
in  which  she  lives,  as  to  chastity?"  Appel- 
lant objected,  on  the  ground  that  same  was 
Improper,  irrelevant  immaterial,  and  incom- 
petent for  the  reason  that  defendant's  char- 
acter for  chastity  was  not  an  issue  in  the 
case  and  could  not  be  proved  by  the  state 
by  general  reputation,  unless  the  defendant 
sought  to  show  her  good  character  in  said 
respect  The  objection  was  overruled,  and 
the  witness  stated :  "It  is  that  she  is  a  com- 
mon whore  and  a  common  prostitute."  Bills 
Nos.  2  and  8  complain  of  the  same  matter. 
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This  court  has  several  tlmea  held  that  the 
character  of  a  bouse  as  a  disorderly  one  may 
be  established  by  common  reputation;  but 
the  proof  must  directly  Implicate  the  i>erson 
charged  with  keeping  It  in  order  to  convict. 
See  Sara  v.  State,  22  Tex.  App.  680,  3  S.  W. 
339;  Loralne  v.  State,  22  Tex.  App.  640,  8 
S.  W.  840;  Burton  v.  State,  16  Tex.  App. 
156;  Allan  v.  State,  15  Tex.  App.  320 ;  Oamel 
V.  State,  21  Tex.  App.  357,  17  S.  W.  158.  It 
follows,  therefore,  that  the  court  erred  in 
permitting  the  witness  to  testify  to  the  gen- 
eral reputation  of  appellant  being  a  common 
prostitute,  in  order  to  establish  ownership. 
The  Judgment  Is  accordingly  reversed,  and 
the  cause  la  remanded. 


CDBTIS  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  19, 

1906.3 

1.  Cbiuinai,  Law— Opinion  Evidenck— Chas- 
ACTTEB  or  LiquoBs. 

In  a  prosecntlon  for  selling  IntoxicatioK 
liquor  in  violation  of  the  local  option  law,  the 
opinion  of  a  witness  who  drank  some  of  the 
liquor  that  it  was  intoxicating  was  admissible. 

2.  INTOXICATINO    LlQUOBS— CBIMINAI.    PBOSE- 
CUTI0R8— SUFFICiaifOT    OF   EVIDENCE. 

In  a  prosecution  for  the  furnishing  of  liquor 
in  violation  of  the  local  option  law,  evidence 
considered,  and  held  sufficient  to  sustain  a  con- 
viction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Intoxicating  Liquors,  §{  300-311.] 

Appeal  from  Parker  County  Court;  R.  L. 
Steniils,  Judge. 

Carl  Curtis  was  convicted  of  furnishing 
liquor  In  violation  of  the  local  option  law, 
and  appeals.    A£Brmed. 

Hood  &  Shadle,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  This  conviction  was  for  vio- 
lating the  local  option  law,  and  the  punish- 
ment assessed  at  20  days  in  the  county  jail 
and  a  fine  of  $75. 

The  only  complaint  in  the  record  is  to  the 
sufSclency  of  the  testimony.  The  prosecuting 
witness  testified.  In  substance,  as  follows : 
"I  went  to  appellant  and  asked  him  if  he 
knew  where  we  could  get  some  beer.  He  said 
he  would  see  about  it  He  went  away,  and 
was  gone  for  some  time,  and,  returning,  said 
he  could  let  us  have  It  I,  together  with  one 
of  the  boys  and  appellant,  went  down  to  the 
express  office.  I  paid  appellant  for  the  beer 
about  $13.  It  was  a  barrel  of  beer.  We  took 
It  to  Patrick's  cold  storage  and  stored  it 
there.  We  drank  some  of  it  then,  and  after- 
wards drank  all.  Yes;  I  think  it  was  in- 
toxicating. This  was  in  Parker  county,  Tex." 
There  was  no  issue  in  this  case  as  to  the 
Intoxicating  character  of  the  beer;  appel- 
lant's sole  Insistence  being  that  the  state- 
ment by  the  prosecuting  witness  that  he 
thought  the  beer  was  Intoxicating  was  not 
sufficient  We  hold  same  is.  It  is  always  an 
opinion  as  to  whether  a  given  liquid  is  in- 
toxicating, and,  where  the  witness  says,  "I 


think  the  beer  was  intoxicating,"  be  thereby 
gives  his  opinion  to  the  effect  that  it  was 
intoxicating.  Certainly,  if  a  witness  thinks 
it  Is  intoxicating,  that  Is  bound  to  be  his  opin- 
ion that  It  is  intoxicating.  Furthermore,  as 
stated,  there  was  no  issue  made  as  to  the 
beer  being  a  nonlntoxicant,  and  there  could  be 
no  cavil  over  the  sufficiency  of  the  evidence. 
The  Judgment,  therefore,  la  affirmed. 


CUB'nS  V.   STATE. 
(Court  of  Criminal  Appals  of  Texas.    Feb.  19. 

1.  Cbiminal  Law— Evidence— ADin88iBii.iTT 
—Other  Offenses— Showing  System. 

In  a  prosecution  for  violating  the  local  op- 
tion law  against  an  agent  in  a  local  option 
territory,  who  received  in  his  own  name  a  bottle 
of  whisky  from  his  principal  by  an  "open  express 
shipment"  and  then  delivered  it  to  the  prosecut- 
ing witness,  evidence  that  a  month  before  an  or- 
der for  beer  was  sent  in  to  the  principal  by  de- 
fendant and  consigned  directly  to  the  purchaser 
is  inadmissible  to  show  system. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law.  {!  833,  834.] 

2.  Same  —  Instbuotionb  —  CoNroiofiTT  to 
Case. 

In  a  prosecution  for  violating  the  local  op- 
tion law  against  an  agent  in  a  local  option 
territory,  who  received  in  his  own  name  a  bottle 
of  whiskjf  from  his  principal  by  an  "open  ex- 
press shipment"  and  then  delivered  it  to  the 
prosecuting  witness,  an  instruction  predicating 
the  guilt  of  defendant  on  the  taking  of  an  order 
from  the  prosecuting  witness  for  a  C.  O.  D.  de- 
livery of  the  whisliy  to  the  witness  is  erroneous, 
as  outside  the  case. 

[EJd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Cruninal  Law,  {{  1080-1084.] 

Appeal  from  Parker  County  Court;  R.  L. 
Stennis,  Judge. 

Carl  Curtis  was  convicts  of  violating  the 
local  option  law,  and  appeals.  Reversed  and 
remanded. 

Hood  &  Shadle,  for  appellant.  F.  J.  Me- 
Cord,  Asst  Atty.  Gea,  for  the  State. 

DAVIDSON,  P.  3.  Appellant  was  con- 
victed of  selling  intoxicating  liquors  to  Plum- 
lee.  The  testimony  shows  that  it  wai\  a  bet- 
tie  of  whisky  under  practically  the  following 
circumstances:  Plumlee  approached  Curtia 
for  the  purpose  of  purchasing  a  bottle  of 
whisky.  Curtis  informed  him  that  be  bad 
none  and  could  not  sell.  Finally  it  VtM 
agreed  between  them  that  Curtis  would  tnke 
his  order  on  L.  Craddock  &  Co.  at  Dallas  for 
a  bottle  of  whisky;  Plumlee  paying  Curtis 
at  the  time  $1.05,  which  Curtis  received. 
This  mone^  was  forwarded  to  Dallas,  oaA 
the  whisky  shipped  to  Curtis  at  Weatherford.\ 
Curtis  receipted  for  and  took  the  whisky  out  \ 
of  the  express  office,  and  turned  it  over  to  ) 
Plumlee  the  following  morning.  It  was  what 
the  express  agent  called  "an  open  shipment" 
not  C.  O.  D.  Something  like  a  month  before 
this  transaction  another  order  was  sent  in 
by  appellant  for  a  barrel  of  bottled  beer,  • 
which   was  consigned  to  Eetchum.     There-  f 
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Is  testimony  sbowlng  that  Ketcbnm  was  one 
of  several  who  were  acting  through  him  in 
haTlng  appellant  to  ship  the  beer.  There  Is 
some  contradiction  on  this,  however.  Be  tfils 
as  It  may,  one  shipment  was  for  whisky  and 
the  other  for  beer.  The  facts  are  uncon- 
troverted  that  appellant  was  representing  L. 
Craddocic  ft  Ck>.,  receirlng  orders  fOr  them, 
at  Weatherford,  accompanied  by  the  money, 
and  baring  the  goods  shipped  from  Dallas 
by  bis  principal,  Craddock  ft  Co.,  to  the  pnr- 
chaser.  In  tbls  particular  case  it  was  ship- 
ped to  Curtis  personally,  and  not  to  the  pur- 
chaser. We  are  of  opinion  that  the  testi- 
mony with  reference  to  the  beer  was  an  in- 
dependent transaction,  and  served  to  Illus- 
trate no  legitimate  purpose  in  the  case.  This 
testimony.  In  our  Judgment,  was  not  legiti- 
mate to  show  system.  The  facts  were  un- 
controverted,  and  this  was  a  different  trans- 
action, and  the  more  hurtful  by  reason  of  the 
fact  that  all  the  details  of  the  beer  transac- 
tion were  gone  into  before  the  Jury,  as  If 
appellant  was  being  tried  for  that  as  fully 
as  the  case  for  which  he  was  being  tried. 

The  court  charged  the  Jury  that.  If  they 
should  find  before  the  filing  of  the  Indict- 
ment that  defendant  received  from  Plumlee 
an  order  In  writing  to  L.  Craddock  ft  Co.  for 
one  quart  of  whisky  to  be  shipped  by  ex- 
press C.  O.  D.  to  said  Plumlee  at  Weather- 
ford,  and  that  said  order  was  sent  by  de- 
fendant to  L.  Craddock  ft  Co:,  and  that  said 
L.  Craddock  ft  Co.  shipped  said  whisky  to 
defendant  at  Weatherford,  and  that  defend- 
ant delivered  the  whisky  to  Plumlee  in  Park- 
er county,  and  that  in  doing  so  he  was  acting 
for  L.  Craddock  ft  Co.,  he  would  be  guilty. 
An  exception  was  reserved  to  this  charge, 
which,  we  think,  was  well  taken.  There  Is 
no  evidence  in  this  case  that  this  was  a 
C.  O.  D.  shipment.  On  the  contrary,  the 
agent  testified  that  it  was  an  open  shipment, 
and  without  any  C  O.  D.  evidences  of  con- 
tract or  shipment.  Tbls  authorized  the  Jury 
to  convict  appellant  upon  a  statement  of 
fkicts  entirely  foreign  to  the  record  and  testi- 
fied by  no  witness.  The  transaction  here, 
as  was  stated,  was  that  appellant  received 
$1.05  from  Plumlee  and  sent  it  to  L.  Crad- 
dock ft  Co.,  and  that  the  whisky  was  shipped 
to  appellant,  instead  of  Plumlee,  not  C  O.  D., 
but  an  open  ordinary  express  shipment 

It  will  be  unnecessary  to  discuss  the  other 
assigned  errors,  because  the  disposition  here 
made  of  the  case  will  avoid  the  other  mat- 
ters mentioned. 

The  Judgment  is  reversed,  and  the  cause 
Is  remanded. 


HALSFORD  ▼.  STATE. 
(Court  of  Criminal  Apprals  of  Texas.    Feb.  26, 

1.    HOKICIDE    —    AB8AUI.T     WITH     INTENT     TO 
Kl  LL— iNSTBTJCno  N8 . 

On  a  proaecutioD  for  assaalt  with  Intent 
to  UIl,  the  evidence  showed  that  at  a  chance 


meeting  the  parties  began  a  political  discus- 
sion, which  led  to  blows,  in  which  prosecutor 
knocked  defendant  down  several  times,  after 
which  prosecutor  went  a  short  distance  to  bis 
horse,  and  had  gotten  on  the  horse,  when  de- 
fendant struck  him  with  a  phink.  Held,  that 
there  was  no  evidence  to  support  an  instruc- 
tion on  express  malice,  explaining  a  deliberate 
mind,  with  illustrations  as  to  lying  in  wait,  ante- 
cedent menaces,  or  former  grudges. 
2.  Sakk. 

On  a  prosecution  for  assault  with  Intent  to 
kill,  the  court  instructed  that  if  the  jury  be- 
lieved that  defendant  with  malice  aforethought, 
either  express  or  implied,  did  unlawfully  as- 
sault the  prosecutor,  they  would  find  him  guilty. 
There  was  no  evidence  of  any  lying  in  wait. 
antecedent  menaces,  former  grudges^  or  concert 
of  schemes  to  do  bodily  barm,  mentioned  In  the 
court's  Instruction  on  express  malice.  Held, 
that  the  Instmction  was  erroneous  and  preju- 
dicial. 
a  Saiix. 

On  a  prosecution  for  assault  with  intent  to 
kill,  the  court  instructed  that  "a  serious  person- 
al conflict  In  which  great  injury  Is  Inflicted  by 
the  person  killed  by  means  of  weapons  or  other 
instruments  of  violence,  or  by  means  of  great 
superiority  of  physical  strength,  although  the 
person  guilty  of  homicide  was  the  aggressor, 
provided  such  aggression  was  not  brought  on  for 
the  purpose  of  bringing  on  the  conflict,  or  for 
the  purpose  of  killing,"  etc.  Tliis  was  in  con- 
nection with  the  submission  of  the  issue  of  atr- 
gravated  assault,  and  as  a  basis  of  authorizing 
the  Jury  to  give  the  defendant  the  benefit  of  hia 
statutory  ground  of  adequate  cause.  Held,  that 
the  charge  was  erroneous;  there  being  no  evi- 
dence that  injuries  which  were  inflicted  on  de- 
fendant by  the  assaulted  party  were  by  means 
of  weapons   or  other   Instruments  of  violence. 

4.  Sake. 

The  charge  was  further  erroneous  in  pro- 
viding that  if  the  aggression  by  defendant  was 
not  made  with  intent  to  bring  on  a  conflict  "or" 
for  the  purpose  of  killing,  the  offense,  if  the 
facts  otherwise  supported  it,  would  be  an  ag- 

Sravated  assault;  the  rule  being  that  though 
efendant  ml^ht  have  begun  the  difficulty,  in- 
tending to  bring  on  the  conflict,  still,  unless  at 
the  time  he  Intended  to  produce  an  occasion 
for  killing  the  party  assaulted,  he  would  not  be 
deprived  of  his  ground  of  adequate  cause  by  rea- 
son of  the  great  injury  Inflicted  on  him. 

5.  Sake  —  Adequate  Cause— Tbanspobt  of 
Passion. 

On  a  prosecution  for  assault  with  intent  to 
kill,  an  instruction  that  if  defendant  with  a 
deadly  weapon,  "in  a  sudden  transport  of  pas- 
sion aroused  by  an  adequate  cause,"  did  un- 
lawfully assault,  etc.,  to  find  him  guUty,  was 
erroneous,  as  it  was  not  necessary  that  defend- 
ant should  have  been  in  a  transport  of  passion, 
but  only  necessary  that  he  should  have  been 
rendered  incapable  of  cool  reflection. 

Appeal  from  District  Court,  McLennan 
County:   Sam  R.  Scott,  Judge. 

Sam  Halsford  was  convicted  of  an  assault 
with  intent  to  murder,  and  appeals.  Re- 
versed. 

Taylor  &  Gallagher  and  J.  E.  Yantis,  for 
appellant.  V.  J.  McCord,  Asst  Atty.  Gen., 
for  the  State. 

RAMSEY,  J.  Appellant  was  Indicted  in 
the  district  court  of  McLennan  county,  Tex., 
for  the  offense  of  assault  with  Intent  to 
murder.  On  trial  be  was  convicted,  and  bis 
punishment  assessed  at  three  years'  confine- 
ment in  the  penitentiary.     Appellant,  both 
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In  Iris  brief  and  oral  argument,  raises  and 
discusses  many  questions  as  grounds  of  re- 
versal. We  think  the  case  musrt  be  reversed 
for  errors  In  the  charge  of  the  court 

Complaint  Is  made  of  the  follovrlng  portion 
of  the  court's  charge  to  the  Jury:  "Express 
malice  is  where  one  with  a  sedate  and  delib- 
erate mind  and  formed  design  unlawfully 
kills  another,  which  formed  design  is  evidenc- 
ed by  external  drcumstances  disclosing  that 
inward  intention,  such  as  lying  In  wait,  an- 
tecedrat  menaces,  former  grudges,  and  con- 
certed schemes  to  do  bodily  harm,  or  other 
circumstances  showing  a  sedate  and  delib- 
erate mind  and  formed  design  unlawfully 
to  kill  or  to  Inflict  serious  bodily  harm,  which 
might  probably  end  In  the  death  of  the  per- 
son on  whom  the  same  was  inflicted."  This 
charge.  It  is  claimed,  was  erroneous  for  the 
following  reasons:  (a)  There  was  no  evi- 
dence In  this  case  upon  which  to  base  a 
charge  on  Express  malice,  (b)  There  was  no 
evidence  In  this  case  of  any  lying  in  wait, 
antecedent  menaces,  former  grudges,  or  any 
other  circumstances  showing  a  sedate  or  de- 
liberate mind,  (c)  It  was  claimed  that  this 
charge  was  confusing,  as  applied  to  this  par- 
ticular case.  In  that  It  tells  the  }ury  that  ex- 
press malice  may  be  shown  by  a  former  de- 
sign to  Inflict  serious  bodily  harm;  whereas 
In  this  case  it  was  not  sufficient  to  Justify 
.a  conviction  that  there  should  be  an  Intent 
to  inflict  serious  bodily  Injury,  but  it  was 
further  required  that  there  should  be  an  ex- 
press Intent  to  kill  the  deceased.  We  think, 
in  view  of  the  facts  as  they  appear  in  the 
record,  that  the  first  two  grounds  of  objec- 
tion raised,  at  least,  must  be  sustained.  All 
the  evidence  In  this  case  shows  that  the 
meeting  between  appellant  and  Johnson,  the 
assaulted  party,  was  a  chance  meeting. 
Johnson  went  to  the  stable  where  the  diffi- 
culty occurred  on  business  with  another  par- 
ty. While  waiting  for  the  other  party  a  dis- 
cussion arose  between  appellant  and  Johnson 
concerning  the  merits  of  the  canvass  for  the 
ofBce  of  city  marshal  In  Waco.  This  discus- 
sion led  to  blows,  and  Johnson  knocked  ap- 
pellant down  three  times.  After  knocking 
him  down  the  third  time  Johnson  went  a 
short  distance  to  his  horse,  and  had  gotten 
on  the  horse,  when  he  was  attacked  by  ap- 
pellant, and  struck  with  a  plank,  and  serious- 
ly Injured.  Tlie  whole  difficulty,  from  first 
to  last,  lasted  but  a  minute  or  two.  There 
was  not  only  no  ill  will  between  the  parties, 
but  they  seemed  to  have  been  friendly — at 
least,  they  were  not  shown  to  be  unfriendly. 
On  cross-examination  of  appellant  he  was 
asked  by  counsel  for  the  state  If  he  had  not 
agreed  to  kill  Johnson  the  first  excuse  he  got, 
and  if  It  was  not  the  understanding  that 
that  was  to  be  done.  This  was  denied  by 
appellant,  and  there  was  no  attempt,  sub- 
stantially, on  the  trial  to-  make  any  such 
proof. 

In  bis  charge  the  court  Instructed  the  Jury, 
in  substance,  that  If  they  believed  from  the 


evidence  beyond  a  reasonable  donbt  that  the 
defendant  with  malice  aforethongbt,  either 
express  or  Implied,  did  unlawfully  assault 
th^  said  Johnson,  etc,  they  would  find  him 
guilty  as  charged  in  .the  Indictment  This 
charge,  of  course,  authorized  the  jury  to  con- 
vict defendant  If  the  killing  was  either  on 
express  or  Implied  malice.  In  view  of  the 
nature  of  the  cross-examination,  implied  by 
the  questions  asked,  as  to  a  conspiracy  or 
purpose  to  kill  Johnson,  In  the  absence  of  any 
sort  of  proof  that  there  had  been  or  was  ei- 
ther lying  In  wait  antecedent  menaces,  for- 
mer grudges,  or  concerted  schemes  to  do 
bodily  harm,  this  Instruction  was  not  only 
erroneous,  but  probably  hurtful  and  prejudi- 
cial to  the  rights  of  appellant  See  McSpat- 
ton  T.  State,  80  Tex.  App.  617,  18  S.  W.  208; 
Arthur  V.  State,  40  Tex.  Cr.  R.  477,  80  S.  W. 
1017;  HJeronymus  v.  State,  46  Tex.  Or.  R. 
161,  79  S.  W.  313;  Griffith  v.  State  (Tex.  Cr. 
App.)  78  S.  W.  347;  Lynch  t.  State,  iJ4  Tex. 
App.  362,  6  B.  W.  190,  S  Am.  St  Rep.  88B; 
and  Thomas  v.  State,  84  Tex.  Or.  R.  482,  81 
S.  W.  170.  It  Is  not  to  be  understood  that 
in  every  case  will  a  reversal  follow  because 
the  court  may  Include  in  his  charge  some  of 
the  evidence  or  some  of  the  indicia  of  ex- 
press malice  not  shown  in  the  evidence. 
Where  the  evidence  raises  the  question  of 
express  malice  and  some  of  the  statutory  In- 
dicia are  found,  the  Inclusion  of  others  aa 
mere  matter  or  illustration  may  not  be  error. 
But  here,  as  we  conceive,  there  was  no  evi- 
dence of  express  malice^  and  none  of  the  in- 
dicia contained  In  the  oourfs  diarge  was 
shown  by  any  evidence^ 

Again,  complaint  is  made  of  the  diarge  of 
the  court,  wherein  the  jury  were  instructed 
as  follows:  "A  serious  personal  confilct,  in 
which  great  injury  Is  Inflicted  by  the  p«-son 
killed  by  means  of  weapons  or  other  instro- 
ments  of  violence,  or  by  means  of  great  an- 
periorlty  of  physical  strength,  although  the 
person  guilty  of  homicide  was  the  aggres- 
sor, provided  such  aggression  was  not 
brought  on  for  the  purpose  of  bringing  on 
the  conflict  or  for  the  purpose  of  killing." 
This  was  in  connection  with  the  sabmi8sl<n 
of  the  Issue  of  aggravated  assault,  and  as  a 
basis  of  authorizing  the  jury  to  give  the  de- 
fendant the  benefit  of  his  statutory  ground 
of  adequate  cause.  This  charge  Is  complain- 
ed of  for  two  reasons:  (1)  There  was  no  evi- 
dence in  the  case  that  the  injury  inflicted 
upon  the  defoidant  by  the  assaulted  party 
was  by  means  of  weapons  or  other  instru- 
ments of  violence,  and  the  charge  embracing 
such  matters  tended  to  confuse  the  Jury,  and 
to  submit  Issues  which  they  were  bound  un- 
der the  evidence  to  flnd  against  the  defend- 
ant, and  to  thereby  deprive  the  defendant  ot 
any  practical  benefit  from  this  portion  of  the 
court's  charge.  (2)  That  the  charge  required 
the  Jury,  In  order  to  give  the  defendant  the 
benefit  of  this  statutory  ground  of  adequate 
cause,  to  find  that  the  aggression  was  not 
made  by  the  defendant  for  the  purpose  of 
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brlngl'ic  on  a  conflict  when  the  statute  au- 
thorized the  Jury  to  give  the  defendant  the 
benefit  of  this  ground  of  adequate  cause  If 
the  aggreulon  was  not  made  for  the  pur- 
pose of  bringing  on  a  conflict  and  kiUlng 
said  assaulted  party  In  such  conflict  The 
effect  <tf  this  diarge,  as  contended  by  appel- 
lant, TTBi  practically  to  deprive  the  defend- 
ant of  any  benefit  from  this  statutory  ground 
of  adequate  cause,  because,  If  It  be  conceded 
that  when  the  defendant  attempted  to  as- 
■anlt  the  alleged  i>arty  he  did  so  for  the 
purpose  of  bringing  on  a  confilct,  it  did  not 
necessarily  follow  that  he  meant  to  take  ad- 
vantage of  such  conflict  to  kill  the  said 
Johnson,  which  last  Intent  was  spedflcally 
denied  by  him.  As  stated  above,  the  proof 
■hawi  that,  while  waiting  at  the  stable 
where  appellant  was  employed,  Johnson  and 
defendant  became  engaged  In  a  discussion 
of  the  then  pending  campaign  In  Waco,  and 
during  the  conversation  appellant  cursed 
■nd  abused  Johnson,  and  that  when  appel- 
lant came  at  him  he  (Johnson)  knocked  bim 
down  two  or  three  times,  when  he  turned 
and  went  to  his  horse.  There  Is  no  conten- 
tion that  appellBnt,  prior  to  the  picking  up 
of  the  piece  of  plank,  fought  with  anything 
but  his  fists,  and  some  of  the  witnesses  tes- 
tified that  he  never  got  to  hit  Johnson,  but 
Johnson  seemed  to  knock  ofF  all  the  licks. 
Th»«  was  no  contention  that  Johnson  used  a 
weapon  of  any  sort,  but  all  the  testimony 
shows  that  he  fought  with  his  fists,  and  by 
reason  of  his  superior  physical  strength 
knocked  appellant  down  every  time  he  ap- 
proached blm,  and  inflicted,  considering  the 
means  used,  severe  injuries  on  appellant  It 
has  been  held  In  this  state,  and  properly  so, 
that  It  is  reversible  error  to  Incumber  a 
charge  upon  a  defensive  Issue  with  Improper 
burdens;  nor  can  we  say  that,  in  view  of  the 
fact  that  there  was  no  evidence  that  the 
Injuries  Inflicted  by  Johnson  upon  appellant 
were  by  means  of  weapons  or  other  instru- 
ments of  violence,  the  Inclusion  of  these  mat- 
ters was  immaterial. 

Again,  this  paragraph  of  the  court's  charge 
was  erroneous  in  that  It  provided  that,  if  the 
aggression  by  appellant  was  not  made  with 
intent  to  bring  on  a  conflict  or  for  the  purpose 
of  killing,  the  offense,  If  the  facts  otherwise 
supported  It,  would  be  an  aggravated  assault 
The  true  rule  is  that  although  appellant 
may  have  begun  the  difficulty,  and  may  have 
intended,  when  he  began  it,  to  bring  on  a 
omfllct,  and  have  a  fist  flght  with  Johnson, 
still,  unless  at  the  time  he  Intended  to  pro- 
duce an  occasion  fbr  killing  Johnson,  he 
would  not  be  deprived  of  his  ground  of  ade- 
quate cause  by  reason  of  the  great  Injury 
Inflicted  on  him.  The  court  In  his  charge 
submitted  this  matter  In  the  disjunctive,  and 
deprived  appellant  of  the  benefit  of  this 
ground  of  adequate  cause.  If  he  was  the  ag- 
gressor and  brought  on  the  conflict,  or  If  he 
had  a  pmpose  to  kill  Johnson,  he  could  not 
avail  himself  of  the  doctrine  of  adequate 


cause,  and  thus  reduce  the  grade  of  the  of- 
fense charged  against  him.  See  Taylor  v. 
State  (Tez.  Cr.  App.)  80  S.  W.  379,  and  Rey- 
nolds V.  State,  14  Tez.  App.  486. 

Complaint  Is  made  of  the  charge  of  the 
court  in  the  twelfth  and  thirteenth  assign- 
ments of  error  in  this:  That  the  court  erred 
In  the  following  paragraph  of  the  charge: 
"If  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant,  with  a 
deadly  weapon  or  Instrument  reasonably  cal- 
culated and  likely  to  produce  death  by  the 
mode  and  manner  of  its  use,  in  a  sudden 
transport  of  passion  aroused  by  an  adequate 
cause,  as  the  same  has  been  herein  explained, 
did  unlawfully  assault  the  said  Johnson,  then, 
if  you  so  find,  yon  will  find  the  defendant 
guilty  of  an  aggravated  assault,  and  assess 
his  punishment,"  etc.  And  the  further  para- 
graph as  follows:  "Again  if  you  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  did  at  the  time  and  place 
charged  in  the  indictment,  with  a  deadly 
weapon  or  Instrument  reasonably  calculated 
and  likely  to  produce  death  by  the  mode  and 
manner  of  its  use.  In  a  sudden  transport  of 
passion,  which  passion  resulted  from  a  seri- 
ous personal  conflict  in  which  great  bodily 
injury  was  Inflicted  by  the  said  Johnson  on 
this  defendant  either  by  Instruments  of  vio- 
lence or  by  means  of  great  superiority  of  lihy- 
slcal  strength,  then,  if  you  so  find  beyond  a 
reasonable  donbt,  the  defendant  would  not 
be  guilty  of  any  higher  grade  of  offense  than 
aggravated  assault,"  etc.  Both  of  these  para- 
graphs of  the  charge  are  questioned  and 
criticised,  and  complaint  is  made  of  them  on 
the  ground  that  they  required  of  the  Jury 
to  find  that  the  assault  was  made  by  the  de- 
fendant in  a  sudden  transport  of  passion 
aroused  by  adequate  cause  before  they  would 
be  Justified  In  finding  him  guilty  of  the  miti- 
gated offense  of  aggravated  assault  Appel- 
lant's contention  Is  that  it  was  not  necessary 
that  the  defendant's  mind  should  have  been 
In  a  transport  of  passion,  but  only  necessary 
that  it  should  have  been  rendered  incapable 
of  cool  reflection,  and  that  the  court's  charge 
In  respect  to  sudden  transport  of  passion 
aroused  by  adequate  cause  was  an  undue  and 
Improper  limitation  and  restriction  upon  the 
law  of  aggravated  assault,  and  calculated  to 
cause  a  conviction  of  assault  with  intent  to 
murder. 

A  charge  very  similar  to  this  was  consid- 
ered in  the  case  of  Clark  v.  State  (Tez.  Cr. 
App.)  102  S.  W.  1188,  in  which  the  court  say: 
"After  defining  manslaughter  in  general  terms 
according  to  the  statute,  In  applying  the  law 
to  the  facts  of  the  case,  the  court  required  the 
Jury  to  believe,  before  they  could  convict  ap- 
pellant of  manslaughter,  that  the  killing  oc- 
curred In  a  sudden  transport  of  passion 
aroused  by  adequate  cause,  etc. ;  the  conten- 
tion here  being  that  the  court  had  no  right 
to  interpolate  the  word  'transport'  in  that 
connection,  inasmuch  as  the  statute  does  not 
BO    define    manslaughter,    and    because   the 
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word  'transport*  Intenalfles  the  passion  and 
indicates  tbat  appellant  most  be  possessed 
of  a  fury  of  passion  before  tbe  offense  can 
be  reduced  to  manslaugbter.  Tbls  was  also 
error.  See  Kannmacber  t.  State  (Tex.  Cr. 
App.)  101  8.  W.  242."  Tbe  citation  of  the 
Kannmacber  Case  abundantly  sustains  ap- 
pellant's contention.  In  tbat  case  tbe  court 
say:  "Appellant  also  complains  because  tbe 
court,  In  cbarglng  on  murder  in  tbe  second 
degree,  required  tbe  Jury  to  believe  tbat  ap- 
pellant shot  deceased  In  a  sudden  transport 
of  passion.  We  agree  to  this  contention. 
This  is  an  undue  limitation  and  restriction 
on  murder  in  tbe  second  degree,  and  is  cal- 
culated to  cause  a  conviction  of  murder  In 
tbe  first  degree.  It  is  not  necessary  tbat,  in 
order  to  reduce  a  murder  from  tbe  first  to 
tbe  second  degree,  the  homicide  occur  in  a 
sudden  transport  of  passion.  A  passion  is 
not  required  either  to  be  sudden,  nor  is  it 
necessary  that  there  be  a  transport  of  pas- 
sion. If  tbe  mind  of  tbe  slayer  is  not  cool 
and  deliberate  when  the  intent  Is  formed,  but 
Is  laboring  under  any  excitement  or  passion, 
this  would  reduce  the  homicide  to  tbe  second 
degree.  See  Oaines  y.  State  (Tex.  Cr.  App.) 
68  S.  W.  628;  Thomas  t.  State,  45  Tex.  Cr. 
R.  Ill,  74  8.  W.  86;  Boyd  ▼.  State,  28  Tex. 
App.  187,  12  S.  W.  737.  In  the  last-named 
case.  Judge  Willson  lays  down  In  a  condensed 
form  an  apt  presentation  of  the  law  of  mur- 
der upon  Implied  malice,  and  this  is  peculiar- 
ly applicable  where  there  Is  no  charge  given 
on  manslaugbter.  The  same  vice  occurs  in 
the  court's  charge  on  manslaughter ;  that  is, 
tbe  court  requires  the  intent  to  Iclll  to  be 
formed  in  'a  sudden  transport  of  passion' 
on  adequate  cause.  This  is  not  the  law; 
but.  If  the  mind  is  excited  and  not  capable 
of  cool  reflection  from  some  adequate  cause, 
it  is  none  the  less  manslaugbter,  notwith- 
standing tbe  passion  may  not  be  a  transport 
of  passion.  This  character  of  vice  often  oc- 
curs In  charges,  no  doubt  superinduced  by  the 
tact  tbat  the  printed  charges  used  by  the 
judges  contain  tbls  error,  and  we  have  bad 
occasion  more  than  once  to  reverse  cases  on 
this  account  And  we  again  call  attention  to 
tbe  incorrectness  of  tbe  character  of  charge, 
and  in  any  case  where  It  is  given  and  cal- 
culated to  work  Injury  it  will  operate  a  re- 
versal. In  this  particular  case  we  cannot 
say  that  it  did  not  (H)erate  to  the  prejudice 
of  appellant.  He  was  convicted  of  murder 
in  the  first  degree,  and  In  applying  the  law 
to  the  facts  tbe  jury  were  instructed  that 
they  were  only  authorized  to  convict  appel- 
lant of  murder  In  the  second  degree  if  the 
Intent  to  kill  was  formed  in  a  'sudden  trans- 
port of  passion.'  It  may  be  tbat  appellant's 
mind  was  excited  by  passion,  and  the  jury 
might  have  l>elleved  under  a  proper  charge 
that  it  was  so  Influenced,  while  at  the  same 
time  they  might  not  have  believed  that  he 
was  laboring  under  a  sudden  transport  of 
passion.  Tbls  was  placing  on  appellant  a 
greater  burden  than  the  law  authorized." 


For  tbe  errors  indicated,  tbe  judgment  of 
the  court  below  Is  reveisedi  and  tbe  cause 
la  remanded. 


Vra»IBERLX  V.  STATB. 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  26, 


.) 

1.  DisoBDESLT  House— iHroBMATioR— Suffi- 
ciency. 

An  information  alleging  in  substance  that 
on  February  2,  1907,  and  on  each  and  every 
day  from  then  until  March  1,  1007,  accused  did 
as  owner,  tenant,  and  lessee,  unlawfully  keep 
a  disorderly  house  for  the  purpose  of  public 
prostitution  and  as  a  common  resort  for  prosti- 
tutes and  vagabonds,  is  sufficient. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Disorderly  House,  fi  14-19.] 

2.  Sai£b— EviDKNCB  —  Adicissibilitt  —  Gin- 
EBAL  Refutation. 

In  a  prosecution  for  keeping  a  disorderly 
house,  the  general  reputation  of  tile  house  in 
question  is  admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Disorderly  House,  §  22.] 

3.  Cbixinal  Law— Apfeax— Habiojess  EIbbob 
— Admibsion  of  Evidenck. 

In  a  prosecution  for  keeping  a  disorderly 
house,  it  appeared  ttiat  accused  carried  insur- 
ance on  the  house  in  question;  that  slie  ren- 
dered it  for  taxation,  and  paid  taxes  thereon; 
that  it  was  assessed  in  her  name;  that  tlie 
house  was  built  for  accused ;  and  tliat  she  had 
lived  there  ever  since.  There  was  much  testi- 
mony that  by  general  reputation  the  house  was 
a  disorderly  house,  and  accused  a  common  pros- 
titute. A  minister  was  permitted  to  testify 
that  al)out  two  years  previously  he  visited  ac- 
cused's home  to  try  to  reform  her;  that  lie 
found  her  and  another  woman  there,  talked 
with  them,  telling  them  that  they  could  find  a 
house  of  reformation ;  tliat  one  of  them  told 
him  she  had  l>een  to  a  reformatory,  but  was 
treated  so  badly  she  had  to  leave ;  that  he  gave 
each  of  them  a  Bible,  and  told  them  that  they 
ought  to  reform ;  that  they  said  they  could  not 
make  a  living ;  that  he  told  them  if  they  would 
reform  he  would  try  to  help  them;  that  one 
or  both  wept,  but  made  no  promise  to  reform ; 
tbat  8ut>8equent  to  the  first  visit  accused  sent 
for  him  to  come  and  pray  for  her,  and  tliat  he 
did  80.  Held  that,  while  some  of  the  details  of 
the  conversation  were  probably  inadmissible,  the 
introduction  of  the  testimony  was  not  prejudi- 
cial. 

4.  DiSOBDKBLT  HOUSB— EviDKNCE  —  ADMISSI- 
.  BILITY. 

Tbe  general   tenor  of  tbe  minister's  testi- 
mony  was  admissible  as  tending   to  show  ac- 
cused's occupation,  her  manner  of  living,  and 
the  charcter  of  tbe  house  she  was  keeping. 
6.  Same. 

In  a  prosecution  for  keeping  a  disorderly 
house,  evidence  that  at  a  time  prior  to  ttmt 
charged  in  the  information,  and  at  the  house 
in  question^  defendant  used  very  indecent  lan- 
guage to  bim,  and  either  defendant  or  another 
woman  in  the  house  was  guilty  of  indecent  con- 
duct toward  one  S.,  was  admissible  to  show  the 
character  of  the  house  and  the  women  in  it. 

[E}d.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  17,  Disorderly  House,  S§  21-23.] 

6.  Cbiminal  Law — ^iNmBucTioNa  ^  Instbuo- 
TioNs  Substantially  Givkn. 

In  a  prosecution  for  keeping  a  disorderly 
bouse  on  February  2,  1907,  and  from  then  un- 
til March  1,  1907,  as  owner,  tenant,  and  lessee, 
etc.,  refusal  of  a  requested  instruction,  limiting 
the  proof  to  the  time  between  February  2  and 
March  1,  1907.  and  that  keeping  the  house  at 
another  time  tlian  that  alleged  in  the  informa- 


Digitized  by 


Google 


Ter.) 


WIMBBELY  T.  STATE. 


385 


tion  and  complaint,  would  not  warrant  convic- 
tion, was  not  error  wliere  tlie  court  in  bia  gen- 
eral charge  instructed  that  if  tlie  jury  tielieved 
from  the  evidence  that  accused  did  on  Febru- 
ary 2,  1907.  and  from  then  until  March  1,  1907, 
or  on  any  day  l>etween  said  dates,  Iceep  a  disoi> 
derly  house  as  tlieretofore  defined,  and  that  ac- 
cused was  then  and  there  the  owner  of  the 
house,  they  should  find  accused  guilty. 

7.  Saio:  —  AfPKAi,  —  BCabiclgss    £/Bkok  — In- 

STBCCnONS— CIKCITMSTANTUlX   EVIDENOE. 

In  a  prosecution  for  Iceeping  a  disorderly 
bouse,  where  accused's  ownership  of  the  house 
was  completely  shown  hy  positive  and  direct 
evidence,  and  the  other  facts  tending  to  prove 
guilt  were  established  largely  by  direct  and  pos- 
itive testimony,  the  givint:  of  a  charge  on  cir- 
cumstantial evidence,  wlule  unnecessary,  was 
farorable  to  accused,  and  not  prejudicial  error. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  {§  3154-^169.] 

Appeal  from  Ek:tor  County  Court;  L.  M. 
Wilaon,  Judga 

Minnie  Wlmberly  was  conTicted  of  keeping 
a  disorderly  house,  and  she  appeals.  Af- 
firmed. 

F.  J.  McCord,  Asat  Atty.  Gen.,  for  the 
State 


RAMSEY,  J.  Appellant  was  convicted  In 
the  county  court  of  Ector  county  on  a  charge 
of  keeping  a  disorderly  house.  The  Informa- 
tion alleges.  In  substance,  that  on  or  about 
the  2d  day  of  February,  A.  D.  1907,  and  an- 
terior to  the  filing  of  the  Information  in 
the  county  and  state  aforesaid,  the  appel- 
lant did  then  and  there  tinlawfully  on  the 
2d  day  of  February,  1907,  and  on  each  day 
and  every  day  from  then  until  the  1st  da.y  of 
March,  1907,  as  owner,  tenant,  and  lessee, 
keep  a  disorderly  house,  for  the  purpose  of 
public  prostitution  and  as  a  common  resort 
for  prostitutes  and  vagabonds.  This  com- 
plaint under  the  case  of  Mitchell  v.  State, 
34  Tex.  Cr.  R.  311,  30  S.  W.  810,  and  Lamar 
y.  State,  30  Tex.  Cr.  B.  693,  18  S.  W.  788,  is 
miqnestlonably  good  and  sufficient 

Objection  was  made  in  various  forms  and 
presented  many  ways  that  error  was  commit- 
ted In  tbe  admission  of  evidence  and  testi- 
mony of  general  reputation  as  to  the  char- 
acter of  the  house  In  question.  It  has  been 
beld  In  many  cases  In  this  state  that  proof 
of  general  reputation  Is  sufficient  to  es- 
tablish the  fact  that  the  house  dutrged  to 
be  a  disorderly  bouse  is  such  in  fact  and 
may  be  proven  by  general  reputation.  See 
Sylvester  v.  State,  42  Tex.  496;  Golden  v. 
State,  34  Tex.  Cr.  R.  143,  29  S.  W.  779; 
Johnson  t.  State,  28  Tex.  App.  562,  13  8.  W. 
1006. 

It  was  shown  that  on  the  8tb  day  of  Feb- 
mary,  1907,  an  insurance  policy  on  the  house 
in  qnestton,  carried  In  the  name  of  appellant 
was  canceled,  and  that  the  agent  telephoned 
appellant  to  come  to  his  office  at  the  court- 
hooae,  which  she  did,  and  that  he  accord- 
ingly canceled  snch  Insurance  policy.  The 
tax  collector  of  Ekrtor  comity  testified  that 
about  May  10,  1907,  he  went  to  her  house  in 
lOe&W.— 25 


Odessa,  to  assess  her  property  for  taxation, 
and  that  she  rendered  same  for  taxation  for 
the  year  1907.  It  was  shown  by  another  wit- 
ness that  he  went  to  her  place  to  survey  her 
lot  about  two  or  three  years  before  the  trial. 
The  tax  roll  was  Introduced  by  the  state 
showing  that  the  lot  on  which  the  house  in 
question  stands  was  assessed  In  her  name, 
and  that  she  paid  taxes  thereon,  and  the  rec- 
ord of  her  deed  was  introduced  In  evidence 
by  the  state  showing  a  deed  to  appellant 
to  the  bouse  and  lot  In  qaestlon.  Another 
witness  testified  that  about  two  years  be- 
fore the  trial  be  built  for  the  defendant  the 
very  bouse  in  question  where  she  now  lives, 
and  that  she  bad  lived  there  ever  since  he 
built  the  house.  It  was  shown  by  numerous 
witnesses  that  the  general  reputation  of  the 
bouse  was  that  of  a  disorderly  house,  and 
that  the  general  reputation  of  appellant  was 
that  she  was  a  common  prostitute. 

We  have  rehearsed  this  much  of  the  tes- 
timony with  a  view  of  passing  Intelligent- 
ly upon  the  error  assigned  by  counsel  for 
appellant  on  the  admission  of  the  testimony 
of  one  G.  B.  Ely.  It  seems  that  Ely  was 
a  minister  of  the  gospel,  and  testified,  in 
substance,  tbat  1%  or  2  years  prior  to  the 
2d  day  of  February,  1907,  be,  as  a  minister 
visited  appellant  in  her  home  for  the  pur- 
pose of  trying  to  reform  her ;  that  he  visited 
her  at  her  home  and  found  her  and  another 
woman  there ;  that  be  talked  with  them,  and 
told  them  tbat  they  ought  to  reform,  and  told 
them  they  could  find  a  house  of  reformation ; 
that  one  of  them  told  him  that  she  had  been 
to  a  reformatory,  but  that  she  was  so  badly 
treated  she  had  to  leave ;  that  he  presented 
each  of  them  with  a  Bible,  and  told  them 
they  ought  to  reform;  that  they  said  they 
had  no  means  of  making  a  living;  that  he 
told  them  if  they  would  reform  be  would  try 
to  help  them,  that  one  or  both  of  them  wept, 
but  that  they  made  him  no  promise  to  re- 
form; tbat  on  another  occasion,  after  the 
first  visit,  but  before  the  2d  day  of  Febru- 
ary, 1907,  the  defendant  sent  for  him  to 
come  and  pray  for  her,  and  he  went  and  did 
so.  In  this  connection,  it  should  be  stated,  in 
view  of  the  sacred  office  of  this  witness,  tliat 
there  Is  nothing  in  the  record  to  suggest 
that  bis  mission  was  other  than  in  pursuance 
of  his  holy  calling,  and  that  his  motives  were 
both  pure  and  disinterested.  To  the  Intro- 
duction of  this  testimony  objection  was  made, 
for  the  reason  that  it  related  to  things  done 
and  said  long  anterior  to  the  2d  day  of  Feb- 
ruary, 1907;  that  it  was  irrelevant  and  im- 
material, and  too  remote,  and  while  highly 
prejudicial  to  defendant,  it  in  no  manner 
tended  to  show  that  she  kept  a  disorderly 
house  at  the  time  charged  in  the  information. 
The  court,  in  allowing  this  bill,  does  so  with 
this  qualification:  "The  above  testimony  rel- 
ative to  reputation  of  house  was  admitted  for 
the  purpose  of  proving  its  reputation  general- 
ly while  defendant  had  owned  it"  The  effect 
of  the  testimony  above  waa  to  prove   tbat 
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both  appellant  and  her  companion  were  lead- 
ing a  life  of  shame,  and  that  the  house  was 
one  of  prostltntlon.  In  view  of  all  the  evi- 
dence, It  Is  not  believed  that,  while  some 
portions  of  the  details  of  the  conversation 
were  not  probably  admissible,  the  Introduc- 
tion of  this  testimony  could  have  Injured  ap- 
pellant We  think  the  general  tenor  of  It 
admissible  as  tending  to  show  her  occupation, 
the  manner  of  life  she  was  leading,  and  the 
character  of  house  that  she  was  keeping. 

Again,  objection  is  made  to  the  evidence  of 
one  Thaln,  that  during  the  month  of  Septem- 
ber, 1906,  while  at  the  house  In  question 
the  defendant  used  some  very  indecent  and 
vulgar  language  towards  him,  and  either  she 
(appellant)  or  some  woman  in  the  house  was 
guilty  of  some  indecent  conduct  towards  one 
Steed.  We  think,  as  tending  to  show  the 
character  of  the  house  and  women  In  It,  that 
this  testimony  was  admissible. 

The  only  charge  requested  by  appellant 
was  one,  In  effect,  limiting  the  proof  of  the 
character  of  the  bouse ;  and  that  it  was  kept 
by  appellant  for  the  purpose  of  public  pros- 
titution to  a  time  covered  between  the  dates 
of  February  2,  1907,  and  March  1,  1907,  and 
in  charging  the  Jury  that  she  kept  the  bouse 
at  another  time  than  that  alleged  in  the  in- 
formation and  complaint,  will  not  warrant 
such  conviction.  The  court.  In  his  general 
charge  In  respect  to  this  matter,  instructed 
the  Jury  as  follows:  "If  you  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
the  defendant,  Minnie  Wlmberly,  did,  on  the 
2d  day  of  February,  1907,  and  on  each  day 
from  then  until  the  1st  day  of  March,  1907, 
or  on  any  day  between  said  dates  keep,  or 
be  concerned  in  keeping  a  disorderly  house, 
as  above'  defined,  and  that  said  defendant  was 
then  and  there  the  owner  of  said  house,  you 
will  And  the  defendant  guilty."  This,  so  fat 
as  relates  to  the  matter  requested  to  be  char- 
ged, was  sufficient  The  court  charged  fur- 
ther on  circumstantial  evidence.  It  Is  com- 
plained the  court  erred  In  so  doing.  We 
think  under  the  evidence  that  the  court  was 
not  called  upon  or  required  to  give  a  charge 
on  circumstantial  evidence.  The  ownership 
of  the  house  by  appellant  was  proven  by  un- 
contradicted and  Incontestable  evidence,  both 
direct  and  positive,  and  the  other  facts  lead- 
ing to  a  conclusion  of  her  guilt  were  es- 
tablished largely  by  direct  and  positive  tes- 
timony. Therefore,  it  was  unecessary,  we 
think,  for  the  court  to  have  charged  on  cir- 
cumstantial evidence.  The  fact  that  he  did 
BO  Is  a  matter  of  which  appellant  cannot 
complain.  Indeed,  the  giving  of  such  charge 
was  favorable  to  appellant. 

We  have  carefully  gone  over  the  entire 
record,  and  in  the  light  of  the  whole  case  we 
do  not  believe  there  was  such  error,  if  any, 
committed  on  the  trial  as  can  or  does  give 
the  appellant  any  Just  cause  or  ground  of 
complaint. 

The  Judgment  is  affirmed. 


VANHOUSEB  v.  STATE. 
(Court  of  Criminal  Apprails  of  Texas.    Feb.  19; 

1.  Assault   aro    Battebt  —  Cbtminai.   Be- 

BPONBIBILrrr— AOOBAVATED  ASSAULT. 

Where  an  adult  male  strikes  a  woman,  the 
offense  Is  an  aggravated  assault 

[Bd.  Note.^For  cases  in  point  see  Cent  Dip. 
vol.  4,  Assanlt  and  Battery,  (  76.] 

2.  Same. 

Where  defendant's  son  and  prosecntrix's 
hasband  were  engaged  in  a  fight,  and  prosecu- 
trix, to  aid  her  husband,  became  involved  in  th* 
quarrel,  and  defendant,  with  no  more  than 
necessary  force,  and  with  no  intent  to  hurt  or 
do  any  violence  to  the  prosecutrix,  pulled  her 
oS  his  son,  he  was  not  guilty  of  aggravated  as- 
sault 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Assault  and  Battery,  S  76.] 

3.  Save. 

Where  defendant's  son  and  prosecutrix's 
husband  were  engaged  in  a  fight  and  defendant 
was  trying  to  take  a  knife  from  the  husband, 
whereupon  prosecutrix  seized  him,  and  defend- 
ant, merely  to  get  rid  of  her,  and  with  no  in- 
tent to  injure  her,  and  using  no  more  force  than 
necessary,  pushed  her  aside,  he  was  not  gailty 
of  aggravated  assault 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  4.  Assault  and  Battery,  §  76.] 

4.  CBunitAi.  Law— Evidence— PsEsuMPTioNS. 

A  person  accused  of  crime,  wherever  the 
law  indulges  a  presumption  adversely  to  him, 
has  the  rr|:ht  to  meet  and  overcome  that  pre- 
sumption, if  it  be  within  his  power,  by  proper 
evidence. 

5.  Witnesses— Impeachment— CoMPEa:KNCT  of 
Iufeachino  Evidence. 

In  a  prosecution  for  aggravated  assault, 
defendant's  son,  a  witness,  on  cross-examination 
was  asked  if  he  did  not,  while  testifying  in  the 
Justice  court  state  that  when  he  met  the  pros- 
ecutrix and  her  husband  the  morning  preceding 
the  difficulty  be  turned  and  went  back  to  their 
home,  because  he  expected  trouble  between  his 
father  and  them,  and,  on  answering  in  the  neg- 
ative, the  state,  for  the  purpose  of  mpeachment 
introduced  a  witness  to  prove  that  he  made  such 
statement.  Held,  that  the  testimony  was  inad- 
missible, since,  being  a  mere  opinion  expressed 
In  the  absence  of  defendant  it  could  not  be 
used  against  him. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  50,  Witnesses,  {f  1224,  1248.] 

Appeal  from  Jack  County  Court;  811  Stark, 
Judge. 

John  Yanhouser  was  convicted  of  an  aggra- 
vated assanlt,  and  he  appeals.  Beversed  and 
remanded. 

Nicholson  &  Fitzgerald,  for  appellant  F. 
J.  McCord,  Asst  Atty.  Gen.,  for  the   State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  an  aggravated  assault  upon  Mrs.  Ylna 
Caliban.  The  evidence  shows  that  appellant 
went  to  the  house  of  Jess  Caliban  (husband 
of  prosecutrix)  to  remove  some  of  his  ef- 
fects that  were  stored  In  a  room  In  the  house. 
About  the  time  be  entered  the  room  his  son, 
Vester  Vanbouser,  came  up,  and  be  and  Jess 
Caliban  became  Involved  in  a  personal  diffi- 
culty. Jess  Callhan  testified  that  appellant 
run  In,  and  reached  Into  his  (Caliban's)  pock- 
et   and   got   Caliban's    knife,    and    started 
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awar;  that  his  wife,  the  alleged  assaulted 
par^,  who  was  standing  near,  also  became 
laTOlTed,  and  was  trying  to  poll  appellant 
away,  or  had  hold  of  him;  and  that  appel- 
lant either  pushed  or  struck  her  and  passed 
ont  of  the  difficulty.  Prosecutrix  testified 
that  appellant  struck  her  In  the  side,  and, 
further,  that  he  undertook  to  pass  out  of  the 
door,  when  she  sought  to  obstruct  his  egress, 
but  that  he  went  out  anyway.  Tester  Van- 
houser  testified.  In  behalf  of  the  defendant, 
that  some  words  occurred  between  himself 
and  Jess  Caliban,  which  led  finally  to  a  per- 
sonal difficulty,  and  that  Caliban  pulled  his 
knife  from  bis  pocket,  and,  when  he  did, 
that  he  (Vester  Vanhouser)  approached  and 
caught  hold  of  him,  and  the  fight  followed; 
that  while  they  were  engaged  In  the  fight  his 
father  (appellant)  reached  for  and  took  the 
knife  away  from  Caliban,  but  did  not  strike 
Mrs.  Callhan;  that  Mrs.  Caliban  Altered  In- 
to the  difficulty  with  her  husband  against 
hhn;  that  his  father  then  started  towards 
them  to  pull  Mrs.  Callhan  off,  but  a  by- 
stander, who  was  also  related  to  appellant, 
interfered,  and  prevented  appellant  from 
touching  the  woman.  Appellant  proved  he 
did  not  strike  or  push  Mrs.  Caliban. 

As  we  understand  the  evidence.  It  raises 
the  issue,  first,  that  appellant  struck  Mrs. 
Callhan  in  the  side;  second,  that  he  only 
pushed  her  away  to  get  rid  of  her,  she  hav- 
ing hold  of  him ;  and,  third,  that  he  did  not 
strike  or  push  her  at  all.  The  court  sub- 
mitted to  the  Jury  the  general  1)ropositlon 
only  that.  If  they  believed  beyond  a  reason- 
able doubt  appellant  committed  an  assault 
upon  Mrs.  Caliban,  she  being  a  woman  and 
apx>ellant  an  adult  male,  it  would  constitute 
aggravated  assault.  Exception  was  reserved 
to  the  charge,  and  special  charges  requested, 
in  substance,  submitting  the  other  issues  of 
the  case,  which  were  refused.  Appellant 
also  excepted  to  that  action  of  the  court. 
If  api>ellant  struck  Mrs.  Callhan,  be  being  an 
adult  male  and  she  a  woman,  it  would  consti- 
tute an  aggravated  assault;  but  If  she  had 
assaulted  him  or  caught  him,  as  some  of  the 
testimony  indicates,  engaging  in  the  fight, 
and  he  simply  pushed  her  ofT,  in  order  to  get 
rid  of  her,  this  raised  the  question  as  to 
whether  this  would  be  an  assault;  and  in 
connection  with  this,  the  jury  should  have 
been  told  that  If  they  so  believed  It  would 
not  be  an  assault,  and  espedi^lly  so  if  there 
was  no  intent  to  injure  her,  but  his  purpose 
only  being  to  use  sufficient  force  In  order  to 
rid  himself  of  her  seizure  or  attack.  This 
phase  of  the  law  was  embodied  In  this  spe- 
cial Instruction,  which  was  refused:  "Tou 
are  instructed  that,  to  constitute  the  offense 
of  aggravated  assault  in  this  case,  the  inten- 
tion of  the  defendant  to  do  some  unlawful 
violence  or  do  some  Injury  to  the  person  of 
Vina  Callhan,  the  prosecuting  witness  In  this 
case.  Is  an  essential  element  of  said  offense ; 
and  If  you  find  and  believe  from  the  evi- 
dence that  all  the  violence  used  by  defend- 


ant, if  any,  on  said  occasion  herein  charged, 
was  to  take  Vina  Caliban  off  of  Vester  Van- 
houser, that  in  doing  so,  if  he  did,  he  used 
no  more  force  than  was  necessary  to  do  so, 
and  without  any  Intention  to  hurt  or  do  any 
violence  to  said  Vina  Caliban,  you  will  ac- 
quit" This  charge  should  have  been  given, 
as  it  was  called  for  by  the  evidence  of  the 
case. 

It  should  also  have  been  given  In  the 
charge,  as  It  wa9  suggested  by  the  facts,  that 
if  Vina  Callhan  had  seized  appellant,  and  he 
simply  pushed  her  away  in  order  to  free  him- 
self of  her  attack,  without  any  intention  of 
injuring  her,  this  Justified  an  acquittal.  We 
understand  that  the  statute  provides,  wher- 
ever violence  Is  used,  the  intention  to  Injure 
will  be  presumed,  and  the  accused  will  be 
called  upon  to  meet  this  provision  of  the  law. 
This,  however.  Is  but  a  legal  presumption, 
and  the  accused,  of  course,  in  the  trial  would 
have  the  right  to  meet  and  overcome  this 
presumption;  and  whenever  it  becomes  an 
Issue  In  the  case  the  Jury  would  have  the 
right  to  decide  under  the  facts.  A  party  ac- 
cused of  crime,  wherever  the  law  Indulges  a 
presumption  adversely  to  him,  has  the  right 
to  meet  and  overcome  that  presumption,  if 
It  be  within  bis  power,  by  proper  evidence. 
These  Issues  were  In  the  case,  and  the  char- 
ges requested  should  have  been  given.  With- 
out going  further  Into  these  requested  char- 
ges, and  tbe  questions  Involved,  we  think 
the  matters  above  stated  will  sufficiently  in- 
dicate bow  tbe  case  should  be  charged  to  the 
Jury  upon  another  trial. 

Vester  Vanhouser  testified  in  behalf  of  ap- 
pellant, and  on  cross-examination  the  state, 
for  the  purpose  of  laying  a  predicate  to  im- 
peach, asked  the  witness  if  he  did  not,  while 
testifying  in  the  Justice  court,  state  that 
when  he  met  Callhan  and  his  wife  on  the 
morning  preceding  the  difficulty  he  turned 
and  went  back  to  Calihan's  house,  because 
he  expected  some  trouble.  The  witness  hav- 
ing denied  It,  tbe  state  Introduced  a  witness 
to  prove  that  he  made  this  statement.  This, 
of  course,  was  for  the  purpose  of  impeach- 
ment We  are  of  opinion  this  testimony  was 
not  admissible.  It  was  said  in  tbe  absence 
of  the  defendant  It  expressed  his  opinion 
as  to  what  might  occur,  and  could  not  be 
used  against  appellant  See  Drake  v.  State, 
29  Tex.  App.  265,  16  S.  W.  725,  and  quite  a 
number  of  authorities,  unnecessary  to  notice, 
following  the  Drake  Case. 

For  the  reasons  indicated,  the  Judgment  Is 
reversed,  and  the  cause  Is  remanded. 


VANHOUSER  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  19, 
1908.) 

Cbiminai.  Law— Nbcessitt  of  Irstbuctions 
— CBEDiBiLrrr  of  Witness. 

Defendant,  in  a  prosecution  for  asine  abu- 
sive language  to  a  woman,  was  asked  whether  he 
had  not  stated  that  he  and  his  son  went  to  tbe 
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borne  of  the  woman  and  her  hnsband  to  whip 
the  latter,  and  that  if  the  husband  "had  not 
run  he  would  have  got  the  wadding  beat  out  of 
him."  On  answering  in  the  negative,  a  witness 
was  produced  who  testified  that  defendant  did 
make  such  statements.  Held  that,  if  the  evi- 
dence could  be  admissible  as  a  matter  of  im- 
peachment, it  was  error  to  fail  to  instruct  that 
such  evidence  could  only  be  considered  as  af- 
fecting defendant's  credibilitr. 

[Bd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  1875w] 

Appeal  from  Jack  County  Court ;  Sil  Stark, 
Judge. 

John  Vanhouser  was  convicted  of  using 
abuaiye  language  to  a  woman,  and  be  ap- 
peals.   Reversed  and  remanded. 

Nicholson  &  Fitzgerald,  for  appellant.  F. 
J..  McCord,  Asst.  Atty.  Gen.,  for  the  State. 

RAMSET,  J.  Appellant  was  charged  by  In- 
formation, filed  In  the  county  court  of  Jack 
county,  with  using  abusive  language  to  and 
concerning  one  Vina  Caliban.  The  record 
shows  that  Calihan  had  rented  a  farm  belong- 
ing to  appellant,  and  was  residing  with  his 
wife  In  the  house  on  said  farm,  where  appel- 
lant bad  previously  resided.  During  Caliban's 
occupancy  of  the  bouse  appellant  married 
again,  and  had  come  there  with  his  wife 
for  the  purpose  of  obtaining  certain  household 
goods  and  wearing  apparel  stored  in  a  room 
therein  which  he  had  reserved  for  that  pur- 
pose. While  he  was  there  Vester  Vanhouser 
came  on  the  premises,  and  he  and  Jess  Cali- 
han, as  well  as  Vina  Caliban  (bis  wife),  be- 
came engaged  In  a  combat,  in  the  course  of 
which  a  general  fight  ensued.  Soon  after  the 
termination  of  the  bostlllties  it  is  stated  by 
the  witness  Vina  Calihan  that  appellant  shook 
his  fist  In  her  face  and  said  to  her,  in  effect, 
"What  are  you  acting  a  God  damned  fool 
about  this  place  for,  anyway?"  The  record  Is 
full  of  the  details  of  the  fight  and  contains 
many  references  to  It 

Appellant  was  a  witness  in  his  own  behalf. 
While  upon  the  stand  be  was  asked  If  he  had 
not  stated,  a  short  time  before  the  trial,  in 
Jncksboro,  to  the  witness  Clendennon,  that 
"we  went  down  to  Caliban's  on  that  day  to 
whip  him,  and  if  be  had  not  run  he  would 
have  got  the  wadding  beat  out  of  him."  This 
testimony  was  objected  to  for  the  reason  that 
it  sought  to  lay  a  predicate  to  Impeach  the 
witness  on  an  Immaterial  Issue,  and,  further, 
because  it  tended  to  and  did  prejudice  tbe  de- 
fendant before  the  Jury.  The  questions  were 
permitted  to  be  answered,  and,  appellant  bav* 
tag  denied  making  such  statements,  the  wit- 
ness Clendennon  was  produced,  who  testified, 
over  like  objections  of  appellant,  that  he  did 
\it&te  to  him  (Clendennon)  that  they  had  gone 
down  to  Caliban's  place  to  whip  him,  and  if 
be  had  not  run  he  would  have  got  tbe  wadding 
beat  out  of  him.  The  court  charged  the  jury 
that.  If  they  believed  appellant  used  the  abu- 
sive language  under  circumstances  reasonably 
calculated  to  provoke  a  breach  of  the  peace, 
they  would  find  tilm  guilty.    There  was  no 


other  matter  included  in  the  charge,  except  a 
statement  of  the  offense  which  appellant  was 
charged  with  and  an  instruction  in  respect  to 
reasonable  doubt,  and  that  the  Jury  were  the 
exclusive  judges  of  the  facts  proved,  of  the 
credibility  of  the  witness,  etc.  In  this  state 
of  the  case,  counsel  for  appellant  requested 
tbe  following  special  charge:  "You  are  in- 
structed tbat  the  testimony  of  Clendennon  as 
to  a  conversation  with  John  Vanhouser  about 
going  to  the  premises  for  the  purpose  of  whip- 
ping Jess  Caliban  was  admitted  for  the  pur< 
pose  of  impeaching  defendant,  if  in  your  opin- 
ion it  does  impeach  him,  and  for  no  other  pur- 
pose, and  you  will  not  consider  it  for  any  other 
purpose."  It  may  well  be  doubted  whether 
the  testimony  above  referred  to  was  admis- 
sible under  tbe  facts  for  any  purpose.  If  it 
can  be  said  it  was  admissible  as  a  matter  of 
imx)eaclunent,  then  It  must  necessarily  follow 
that,  on  request,  such  impeaching  testimony 
should  be  limited  and  restricted  to  that  pur- 
pose, and  tbat  alone.  This  is  well  settled  in 
this  state.  See  Branch  v.  State,  15  Tex.  App. 
102,  Bxon  V.  State,  33  Tex.  Or.  B.  46^,  26 
S.  W.  1088,  Owens  v.  State,  35  Tex.  Cr.  R.  351, 
33  S.  W.  875,  and  Flnley  v.  State  (Tex.  Or. 
App.)  47  8.  W.  1015. 

There  are  many  other  questions  raised  In 
the  record.  In  view  of  another  trial,  we  can- 
not forbear  to  surest  to  tbe  court  that  to 
tbe  utmost  extent  practicable  tbe  evidence 
should  be  restricted  to  the  issues  arising  on  tbe 
charge  made  against  appellant,  and  tbat  other 
collateral  and  incidental  matters  should  as  far 
as  practical  be  eliminated. 

The  judgment  of  tbe  court  below  is  re- 
versed, and  tlie  cause  is  remanded. 


GODSOB  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  26, 

1.  Cbihirai.  Law— IiranincjTiONS  —  Abstract 

IRSTBVCTZONS— BUBEZZLEKENT. 

In  a  prosecution  for  embezzlement,  a  gen- 
eral charge  to  the  jury,  defining  the  offense  as 
the  same  is  defined  in  the  statute,  without  ap- 
plying the  law  to  the  facts  in  the  case,  was  in- 
sufficient. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig; 
vol.  14,  Criminal  Law,  {  1987.] 

2.  Sake— Reasokablb  Doubt. 

A  charge  that,  "should  you  believe  from 
the  testimony  in  the  case  that  defendant  is  not 
gnil^  lieyond  a  reasonable  doubt,  as  charged  in 
the  indictment,"  was  erroneous,  as  shifting  the 
burden  so  as  to  require  tbe  Jury  to  believe  be- 
yond a  reasonable  doubt  that  defendant  was  not 
guilty,  in  order  to  acquit 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  H  1849,  1904-1922.] 

8.  WrriTESSES— Leadino  Questtoks. 

In  a  prosecution  for  embezzlement,  it  was 
the  theory  of  the  state  that  two  other  persons 
were  operating  with  defendant  in  the  supposed 
embezzlement,  and  a  witness  was  asked  whether 
the  night  before  he  saw  such  persons  and  de- 
fendant, "and  you  Imow  all  these  parties,  and 
you  know  T.'s  little  black  horse,  and  you  heard 
them  make  an  appointment"  and  the  witness 
answered  in   the   affirmative.     Held,   that   tbe 
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qnestioa  was  not  only  leadlnc,  bat  auggestive 
of  the  answer  desired. 

[Ed.  Mote.— For  cases  injpoint,  see  Cent  Dig. 
TOL  60,  Witnesses,  t§  837-%!.] 

Appeal  from  Dallam  Ck>iiiity  Court;  J.  P. 
Trnnnn,  Judge. 

William  Godsoe  was  coDTlcted  of  embezzle- 
ment; and  he  appeals.    Reversed. 

O.  J.  Carter  and  H.  W.  Clark,  for  appellant 
F.  J.  McCord,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  Indictment  contains 
several  counts,  charging  theft  and  embezzle- 
ment. The  conrt  submitted  both  phases.  -  The 
Jury  convicted  of  the  latter. 

The  charge  in  regard  to  embezzlement  is  as 
general  as  the  statute,  and  is  as  follows: 
"Yon  are  also  charged,  as  to  the  law  in  this 
case  relative  to  the  cliarge  of  embezzlement, 
that  if  any  officer,  agent,  clerk,  or  attorney  at 
law  or  in  fact,  servant,  or  employ6  of  any 
private  person,  copartnership,  or  Joint-stock 
association,  or  any  consignee  or  bailee  of 
maaey  or  property,  shall  embezzle,  fraudulent- 
ly misapply,  or  convert  to  his  own  use,  without 
the  consent  of  his  principal  or  employer,  any 
money  or  property  of  such  principal  or  em- 
ployer, wliich  may  have  come  under  his  c«re 
by  virtue  of  his  ofSce,  agency,  or  employment, 
be  shall  be  punished  in  the  same  manner  as 
if  lie  had  committed  theft  of  such  money  or 
property."  This  is  the  only  allusion  to  the 
charge  of  onbeezlement  In  the  entire  instruc- 
tions of  the  court  to  the  Jury.  Upon  another 
trial  the  Jury  should  be  Instructed  in  regard 
to  the  law  as  It  applies  to  the  facts  in  the 
case. 

To  tlie  following  portion  of  the  charge  ex- 
ception is  reserved:  "But,  should  you  believe 
from  the  testimony  in  the  case  that  defend- 
ant is  not  guilty  beyond  a  reasonable  doubt 
as  diarged  in  the  Indictment,"  etc.  This 
charge,  it  occurs  to  us,  is  wrong,  and  shifts 
the  burden.  The  Jury  are  not  required  to 
lielleve  beyond  a  reasonable  doubt  the  defend- 
ant is  not  guilty  in  order  to  acquit  If  there 
is  a  reasonable  donbt  of  his  guilt,  the  Jury 
sbonld  acquit  Sndi  is  the  theory  of  our  law 
as  enunciated  in  the  statute.  A  few  of  the 
authorities  may  be  cited:  McMillan  v.  State, 
7  Tex.  App.  142;  Robertson  v.  State,  9  Tex. 
App.  209;  Smith  v.  State,  9  Tex.  App.  150; 
Wallace  ▼.  State,  9  Tex.  App.  299;  Blocker 
T.  State,  9  Tex.  Ai^.  279;  Haynes  v.  State, 
10  Tex.  AjK>.  481;  Dyson  v.  State,  IS  Tex. 
App.  405;  McNalr  v.  State,  14  Tex.  App.  82; 
Wagner  v.  State,  17  Tex.  App.  554;  Brink- 
oeter  v.  State,  14  Tex.  App.  &J;  Graham  v. 
State  (Tex.  Cr.  A«>.)  ei  &  W.  714;  and 
Landers  v.  State  (Tex.  Cr.  App.)  65  S.  W. 
557.  The  charge  is  erroneous  under  these  aa> 
tborities. 

The  witness  Dellinger  was  asked,  and  per- 
mitted to  answer  in  the  affirmative,  the  fol- 
lowing question:  'The  night  before  did  you 
Ke  A.  B.  Turner  and  William  Godsoe,  and 
you  knew  all  these  parties,  and  you  knew 
Tamer's   little  black  horse,  and  you  beard 


them  make  an  appointment  7'  Exception  was 
reserved  to  this,  among  other  things,  t>ecauBe 
it  was  leading  and  suggestive  of  the  answer. 
The  testimony  is  very  weak  in  the  case,  if  In 
fact  it  be  sufficient  The  effort  of  the  state 
was  to  show,  if  possible,  the  cooperation  of  the 
parties  at  the  time  that  certain  linseed  oil 
was  taken  from  a  certain  house  under  the 
control  of  appellant  The  further  theory  of 
the  state  was  that  Alford  and  Turner  were 
<^)erating  with  appellant  In  the  supposed  em- 
bezzlement of  the  property.  This  question 
and  answer  were  not  only  leading,  but  sug- 
gestive of  the  aj&swer  desired,  trom  tbe  way 
it  was  asked,  to  show  the  co-operation  of  the 
parties,  which  the  state  was  seeking  strenu- 
ously to  prove.  We  are  of  opinion,  as  pre- 
sented, the  objecft-jn  to  this  question  and  an- 
swer was  well  taken.  See  Ripley  v.  State 
(Tex.  Cr.  App.)  100  S.  W.  943,  and  for  col- 
lation of  the  authorities  see  page  946.  Some 
of  the  cases  cited  in  support  of  this  proposi- 
tion are  as  follows:  Davis  v.  State,  43  Tex. 
190;  Railway  v.  Hammond,  92  Tex.  509,  50 
S.  W.  123 ;  Railway  v.  Dalwlgh,  92  Tex.  655, 
51  S.  W.  600;  Bridge  Co.  v.  Cartrett,  75  Tex. 
631,  13  S.  W.  8;  Lentz  v.  Dallas.  96  Tex.  258, 
72  S.  W.  59 ;  Railway  Ca  v.  Dalehi,  86  Tex. 
450,  25  S.  W.  406;  Able  v.  Sparks,  6  Tex. 
349:  Wright  v.  State,  10  Tex.  App.  480; 
Rangel  v.  State.  22  Tex.  Cr.  R.  645,  8  S.  W. 
788 ;  and  Ashlock  v.  State,  16  Tex.  A^.  21. 

For  the  errors  Indicated,  the  Judgment  Is 
reversed,  and  the  cause  is  remanded. 


DOWD  V.  STATE. 
(C!onrt  of  Criminal  Appals  of  Texas.    Feb.  19, 

1.  CnmiNAi.  Ijlw— Evidence  at  Exavinirq 

TBIAL — GBOITNDS  fob  ADMISStON. 

A  proper  predicate  most  be  laid  before  the 
testimony  given  at  an  examining  trial  by  a  wit- 
ness since  deceased  can  be  legally  admitted, 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  1232.] 

2.  Sahb— Method  of  Pboof. 

One  who  heard  the  testimony  of  a  witness 
at  an  examining  trial,  and  who  took  down  the 
testimony  is,  on  the  death  of  tbe  witness,  au- 
thorized to  swear  to  the  accuracy  of  the  state- 
ment, after  identifying  the  paper  on  which  the 
testimony  was  taken  down,  regardless  of  a  cer- 
tificate; but  where  the  only  means  of  identifi- 
cation of  the  testimony  is  a  certificate,  the  cer- 
tificate must  be  shown. 

SBd.  Note. — For  cases  in  point  see  Cent  Dig. 
.  14,  Ciriminal  Law,  ft  1236-1246.] 

8.  Sake  —  Best  and  Secondabt  Evidence  — 
Pbeliminabieb  to  Aduissior  of  Seconda- 
bt BlVIDENCB. 

Where  an  instrument  is  lost  the  proper 
predicate  must  be  made  by  proving  that  the  al- 
most diligence  has  been  used  to  find  the  lost 
eaper  in  those  places  where  it  was  or  shonld  l>e 
ept  and  where  it  ought  to  be  kept  before  sec- 
ondary evidence  can  be  admitted. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  W  887,  888.] 

4.  Same. 

The  prosecution,  as  a  predicate  for  the  in- 
troduction of  the  contents  of  the  written  testi- 
mony of  a  witness  at  ••  examining  trial,  show- 
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ed  with  reasonable  certainty  that  the  paper  on 
which  the  testimony  was  taken  down  was  left 
in  the  county  attorney's  office  by  the  outgoing 
county  attorney  ;  but  only  a  part  of '  the  exam- 
ining trial  evidence  was  produced.  The  prosecu- 
tion showed  that  search  for  the  paper  had  been 
made  in  the  county  attorney's  office,  and  that 
it  was  not  found  there.  Held,  that  the  burden 
resting  on  the  prosecution  of  showing  search  for 
the  paper  and  the  inabili^  to  produce  it  was 
not  satisfied,  and  it  was  error  to  receive  evi- 
dence of  the  contents  of  the  pai>er. 

Appeal  from  District  Court,  Montague 
County;   Clem  B.  Potter,  Judge. 

L.  M.  Dowd  was  convicted  of  mauBlangh- 
ter,  and  he  appeals.    Reversed  and  remanded. 

J.  M.  Chambers,  for  appellant.  F.  J.  Ho 
Cord,  Asst  Atty.  OeiL,  for  the  State. 

BR00K6,  J.  Appellant  was  convicted  of 
manslaughter,  and  bis  punishment  assessed 
at  three  years  in  the  state  penitentiary. 

We  find  in  this  record  but  one  bill  of  ex- 
ceptions, and  only  one  question  necessary  to 
be  reviewed.  Appellant's  bill  of  exceptions 
Is  as  follows : 

"The  state,  by  Chas.  F.  Spencer,  county  at- 
torney, offered  In  evidence  the  contents  of 
the  written  testimony  of  Rube  Benson,  taken 
and  reduced  to  writing  at  an  examining  trial 
held  before  R.  P.  Sampson,  a  Justice  of  the 
peace  for  Justice  precinct  No.  2,  Montague 
county,  Texas,  on  April  18,  1901;  and  as  a 
predicate  for  the  introduction  of  secondary 
evidence  of  the  contents  of  such  written  tes- 
timony the  state,  before  the  introduction  of 
the  contents  of  said  written  testimony,  intro- 
duced the  following  evidence,  and  none  other, 
to  wit:  W,  C.  Newman  testified:  'I  was 
county  attorney  of  Montague  county,  Texas, 
In  1904,  and  represented  the  state  on  an  ex- 
amining trial  held  at  St.  Jo  before  R.  P. 
Sampson,  justice  of  the  peace  for  Justice  pre- 
cinct No.  2,  Montague  county,  Texas,  in  which 
defendant,  L.  M.  Dowd,  and  Ed  Davenport 
were  charged  with  murder.  The  testimony 
of  several  witnesses  was  Introduced  by  the 
state  and  reduced  to  writing  by  me;  one  of 
them  being  Rube  Benson.  Defendant,  Dowd, 
was  present  In  person  when  Benson  testified, 
and  was  afforded  an  opportvmlty  to  cross- 
examine  him.  I  took  down  the  testimony  of 
all  the  witnesses  on  a  typewriter.  They  were 
all  sworn  at  the  time  they  testified.  Benson 
signed  the  testimony  given  by  bim.  After 
the  testimony  of  all  the  witnesses  had  been 
reduced  to  writing,  I  wrote  out  one  certificate 
to  the  whole  of  the  testimony  for  the  Justice 
of  the  peace  to  sign.  I  did  not  write  a  certifi- 
cate for  each  vritness'  testimony,  but  one 
certificate  for  all.  I  remember  Mr.  Samp- 
son asking  me  to  write  the  certificate  for 
bim,  but  I  do  not  remember  seeing  him  sign 
it,  and  I  do  not  remember  what  was  on  the 
paper  with  reference  to  his  signature.  I 
left  this  written  testimony  In  the  office  of 
the  county  attorney  when  I  went  out  of 
ofilce.'  (The  witness  here  identified  the  crim- 
inal docket  of  said  Justice  of  the  peace  used 
on  the  trial  of  said  examination,  and  stat- 


ed that  he  wrote  the  Judgment  up  tor  the 
Justice.)  Sam  Moore  testified,  as  foliows: 
'I  was  a  witness  on  the  examining  trial  of 
defendant,  Dowd,  at  St.  Jo,  before  Esquire 
Sampson.  Rube  Benson  also  testified  as  a 
witness.  Our  testimony  was  taken  down  In 
writing.  I  signed  my  statement,  and  Benson 
signed  his.  The  papers  containing  our  testi- 
mony were  handed  over  to  Mr.  Sampson,  the 
Justice,  by  Mr.  Newman,  who  wrote  down 
the  statements,  and  I  saw  Mr.  Sampson  write 
on  each  of  them  as  though  be  was  signing 
them,  and  then  be  put  bis  seal  on  each  of 
them.  I  did  not  see  what  be  wrote.'  Ed 
Moore,  being  sworn,  testified:  'I  was  a  wit- 
ness at  defendant's  examining  trial  at  9t  Jo, 
and  testified,  but  my  testimony  was  not  taken 
down.  The  testimony  of  my  brother,  Sam 
Moore,  and  Rube  Benson  was  taken  down, 
and  I  saw  the  Justice,  Mr.  Sampson,  write  on 
each  statement  and  put  his  seal  on  it:  but 
I  did  not  see  what  he  wrote.'  H.  W.  Hunt, 
being  sworn,  testified:  'During  the  last  two 
years,  prior  to  November  of  last  year,  I  was 
county  attorney  of  Montague  county.  I  had 
In  my  possession  part  of  the  written  testi- 
mony taken  at  the  examining  trial  of  the 
defendant,  Dowd,  at  St  Jo.  There  was  a 
statement  In  the  office  of  Rube  Benson's  tes- 
timony, and  part  of  the  testimony  of  another 
witness.  That  is  all  there  was  to  it.  There 
was  no  certificate  of  the  Justice  of  the  peace, 
but  there  was  Rube  Benson's  signature  sub- 
scribed and  sworn  to,  is  my  recollection  of  It. 
It  was  not  signed  by  any  one  else  besides 
Rube  Benson.  There  was  no  Justice  of  the 
peace's  signature  to  It  It  seemed  like  a 
part  of  the  testimony  had  been  taken  off, 
and  there  was  only  his  testimony  and  a  part 
of  the  testimony  of  another  witness.  I  never 
did  see  the  certificate  of  the  Justice  of  the 
peace  to  all  of  the  testimony.  That  state- 
ment was  In  your  office  (addressing  Mr.  Spen- 
cer) when  I  went  out  of  the  office.  I  have 
never  seen  It  since  then.  I  made  a  search 
for  that  statement  I  helped  Mr.  Spencer 
(the  county  attorney)  look  for  It  When  I 
went  out  of  office  I  told  him  about  It  When 
we  looked  for  the  statement  we  did  not  find 
it  It  was  recently  that  we  made  the  search, 
a  few  weeks,  or  month,  or  such  matter.  I 
do  not  know  where  I  got  that  paper.  Mr. 
Newman  turned  the  office  over  to  me,  and  I 
found  It  in  a  drawer.  I  said  that  that  paper 
purported  to  be  a  statement  of  the  testimony 
of  Rube  Benson.  I  know  nothing  about 
whether  it  was  Rube  Benson's  signature  or 
not  I  do  not  know  whether  It  was  his  tes- 
timony taken  on  the  examining  trial  I 
don't  know  anything  about  that  I  only 
know  that  I  found  the  paper  in  the  office, 
that  it  purported  to  be  the  testimony  of  Ben- 
son, and  that  his  name  was  signed  there, 
and  that  is  all  I  know  about  it'  J.  M.  Ben- 
son testified :  'I  am  the  father  of  Rube  Ben- 
son, who  testified  at  the  examining  trial  la 
St.  Jo.  He  Is  dead.  He  died  In  January 
1905.' 
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"Tbe  state  offered  In  evidence  the  justice's 
criminal  docket,  for  precinct  No.  2,  Mon- 
tague county,  Tex. ;  tbe  same  being  tbe  dock- 
«t  referred  to  and  Identified  by  Mr.  Newman, 
and  page  139  of  said  docket  reading  as  fol- 
lows: 

"The  State  of  Texas  t.  IJem  Dowd  and 
E.  D.  Davenport  No.  138a.  Ck>mplaint  filed 
tbe  15tb  of  April,  A.  D.  1904.  Made  by  J.  W. 
Raines  against  Lem  Dowd  and  B.  D.  Daven- 
port, charged  with  murder.  Warrant  Issued 
tbe  15tb  of  April,  1904,  placed  In  tbe  bands  of 
sberifC,  J.  W.  Raines. 

"  'April  18,  1904.  This  cause  this  day  com- 
ing on  to  be  beard  and  tbe  examination  bay- 
ing I>een  completed.  It  is  ordered  and  ad- 
judged by  tbe  court  that  said  offense  is  a 
bailable  one.  It  Is  therefore  ordered  that 
tbe  defendant  E.  D.  Davenport  be  admitted 
to  bail  in  the  sum  of  one  hundred  dollars, 
and  that  said  defendant  Lem  Dowd  be  ad- 
mitted to  bail  in  tbe  sum  of  one  thousand 
dollars,  and  upon  giving  their  respective 
tMuds,  with  good  and  sufiScient  sureties,  con- 
ditioned as  required  by  law,  to  answer  at 
tbe  next  term  of  tbe  honorable  district  court 
of  Montague  county,  Texas,  for  tbe  offense 
of  murder,  said  defendants  shall  be  permit- 
ted to  go  out  of  charge;  but  if  said  defend- 
ants, or  either  of  them,  shall  fail  to  make 
bis  respective  bond,  tbe  sheriff  of  said  coun- 
ty is  ordered  to  commit  said  defendant  so 
failing  to  tbe  county  jail  of  said  county,  to  be 
there  safely  kept  to  answer  said  charge  be- 
fore said  court  until  he  shall  have  accepted 
said  bond.  R.  P.  Sampson,  J.  P.' 

"After  tbe  introduction  of  the  foregoing 
predicate  testimony,  tbe  witness  W.  C.  New- 
man was  recalled  by  tbe  state,  and  was  asked 
to  state  the  contents  of  the  said  written  tes- 
timony of  the  said  witness  Rube  Benson.  To 
the  admission  of  tbe  offered  testimony  tbe 
defendant  then  and  there  objected,  upon  tbe 
following  grounds:  (1)  Because  it  has  not 
been  shown  that  tbe  defendant  was  ctiarged 
before  said  examining  magistrate  with  any 
offense,  and  has  not  been  shown  that  be  was 
then  charged  with  tbe  murder  of  R  Tack, 
tbe  offense  for  which  he  is  now  on  trial.  (2) 
Because  it  has  not  been  shown  that  any  prop- 
er certificate  was  made  by  the  examining 
magistrate  to  the  written  testimony  of  the 
witness  Rtfbe  Benson;  but,  on  the  contrary. 
It  has  been  shown  by  tbe  state,  by  tbe  wit- 
ness H.  W.  Hunt,  that  no  certificate  was  on 
the  testimony  of  said  Rube  Benson,  if  tbe 
writing  be  found  in  tbe  county  attorney's  of- 
fice was  tbe  written  statement  of  said  wit- 
ness. (3)  Because  tbe  testimony  now  offered 
Is  hearsay.  (4)  Because  tbe  defendant  is  en- 
titled to  I>e  confronted  at  this  trial  by  the 
witness  whose  testimony  is  to  be  used  against 
him.  (5)  Because  the  testimony  offered  is 
secondary,  and  no  suflScient  predicate  has 
been  laid  for  tbe  Introduction  of  secondary 
evidence  of  the  contents  of  such  written  state- 
ment Its  loss  has  not  been  shown.  All  of 
wblcb  objections  were  by  tbe  court  overruled. 


and  the  witness  W.  O.  Newman  was  perrnU- 
ed  to  and  testified  before  the  jury  as  follows, 
to  wit:  'As  shown  by  the  said  written  state- 
ment of  said  Rube  Benson,  he  said  that  he 
went  with  Mr.  Tuck  on  tbe  morning  of  tbe 
killing;  left  Mr.  Tuck's  place  and  went  to 
Sam  Moore's  to  talk  with  Mr.  Moore  about 
some  trouble  that  was  reported  to  exist  be- 
tween Mr.  Tuck  and  Mr.  Davenport;  they 
got  to  Mr.  Moore's  al>out  10  o'clock,  and 
talked  with  him  awhile  In  the  field,  and  went 
from  there  across  east  to  Mr.  Cmbrey's,  and 
talked  with  Mr.  Embrey  awhile;  and  that, 
while  talking  to  Mr.  Embrey,  Mr.  Dowd  and 
Mr.  Davenport  were  plowing  in  the  field  west 
of  Embrey's  field,  and  between  them  and 
Dowd's  house.  They  left  Embrey's  field,  and 
went  back  west  and  Intercepted  tbe  Illinois' 
Bend  and  St  Jo  road,  about  SO  yards  north 
of  Dowd's  house,  and  then  turned  south  there 
on  the  road  In  front  of  tbe  house.  After  go- 
ing a  few  steps  south  of  the  bouse  some  one 
holloed,  "Look  out!"  or  "Get  out  of  the  way!" 
I  think  it  was  "Look  out!"  and  Benson  and 
Tuck  turned  looking  back  towards  tbe  bouse, 
and  tbe  remark  was  repeated  again,  "Look 
out!"  or  "Get  out  of  the  way!"  and  the  Ben- 
son t>oy  stepped  to  one  side,  and  Tuck  beld  up 
bis  hands,  and  the  shot  was  fired.  Tuck  fell, 
fell  across  the  road,  and  Dowd  emptied  his 
gun.  Dowd  was  standing  at  the  northwest 
corner,  right  close  to  tbe  northwest  corner, 
of  the  house  when  the  shot  was  fired.  The 
Benson  boy  went  on  down  tbe  road  toward 
St.  Jo,  and  on  tbe  way  between  the  place 
where  the  shooting  occurred  and  Sam  Moore's 
bouse  be  met  Sam  Moore  going  towards 
Dowd's  house.  Sam  went  on  to  the  house, 
and  the  boy  went  on  to  some  other  place 
down  tbe  road,  I  don't  rememl>er  where.  The 
testlmopy  I  have  just  repeated  was  In  the 
written  statement  He  said  that  tbe  defend- 
ant in  this  case  did  the  shooting,  and  that 
tbe  deceased  was  E.  Tuck.  He  stated  this 
occurred  in  Montague  county,  Texas.'  To  the 
action  of  the  court  tn  overruling  each  and  all 
of  said  objections,  and  in  admitting  the  tes- 
timony of  said  witness  W.  C.  Newman  as  to 
the  contents  of  tbe  said  written  statement  of 
said  witness  Rube  Benson,  tbe  defendant 
then  and  there  excepted,"  etc. 

We  do  not  tbink  the  above  bUl  of  excep- 
tions was  a  proper  predicate  for  the  intro- 
duction of  tbe  examining  trial  testimony. 
While,  under  the  Porch  Case,  99  S.  W.  1122, 
18  Ter.  Ct  Rep.  761,  we  overruled  the  Cllne 
Case,  86  Tex.  Cr.  R.  320,  36  S.  W.  1099,  37 
S.  W.  722,  61  Am.  St  Rep.  850,  and  reassert- 
ed tbe  decisions  of  this  court  theretofore  with 
reference  to  a  dead  witness'  testimony,  none 
of  these  decisions  contravene  the  rule  that 
tbe  proper  predicate  for  the  testimony  must 
be  laid  before  tbe  same  can  be  legally  ad- 
mitted. Here  no  witness  positively  Identi- 
fies the  testimony  as  disclosed  by  this  bill  of 
exceptions  as  the  testimony  of  the  deceased 
witness,  and  no  authentication  thereof  Is 
shown  In  a  manner  required  by  law  for  ttie 
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reprodu-^tlon  of  said  testimony.  If  a  party 
!8  present  at  an  examining  trial  and  hears 
the  testimony  of  a  witness,  said  party,  hav- 
ing taken  said  testimony  down,  would  be  au- 
thorized to  swear  to  the  accuracy  of  said 
statement,  after  identifying  the  paper  upon 
which  said  testimony  was  taken  down,  re- 
gardless of  a  certificate;  but.  If  the  only 
means  of  Identification  of  the  testimony  is  a 
certificate,  then  the  certificate  must  be  shown. 
Furthermore,  where  an  instrument  is  lost, 
the  proper  predicate  must  be  made  by  prov- 
ing that  the  utmost  diligence  has  been  u3ed 
to  find  the  lost  paper  In  those  places  where 
it  was  or  should  be  kept,  and  tumally  where 
it  ought  to  be  kept.  The  evidence  does  show 
with  reasonable  certainty  that  the  paper  was 
left  in  the  county  attorney's  office  t>y  the  out- 
going county  attorney ;  but  only  part  of  the 
examining  trial  evidence  was  produced,  and 
the  burden  is  on  the  county  attorney  to  show 
search  for  same,  and  Inability  to  produce  It, 
and  that  part,  as  suggested  above,  is  not  suf- 
ficiently identified  as  the  testimony  of  the 
deceased  witness.  We  accordingly  hold  that 
the  proper  predicate  In  this  case  was  not 
laid,  as  shown  by  this  bill  of  exceptions,  for 
the  Introduction  of  this  testimony.  In  fail- 
ing to  lay  the  proper  predicate,  the  court 
committed  reversible  error  in  admitting  same. 
The  Judgment  is  accordingly  reversed,  and 
the  cause  Is  remanded. 


MTBBS  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  19, 

i9oa) 

1.  Intoxicating  Liquobs  —  Violation  of 
Local  Option  Law— Bvidenck  — Admissi- 

BIUTT. 

Evidence  of  contemporaneous  possession  of 
whisky  or  other  intoxicants  by  accused  is  ad- 
missible, where  he  is  being  prosecuted  for  a  sale 
of  intoxicating  liquors  in  violation  of  the  local 
option  law,  as  corroborating  the  prosecuting 
witness  and  rendering  probable  the  facts  of  sale. 

SBd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  29,  Intoxicating  Liquors,  |  293.] 

2.  Cbiminal  Law  —  Evidence  of  Otheb  Of- 
fense. 

Such  evidence  does  not  prove  another  of- 
fense, because  it  is  no  otEense  to  have  whisky  in 
a  local  option  district. 

8.  Intoxicating  Liquobs  —  Violation  of 
Local  Option  Law— Evidence  —  Admissi- 
bility. 

The  possession  of  intoxicating  liquor  al>ont 
six  weelcs  after  an  alleged  sale  in  violation  of 
the  local  option  law  is  not  contemporaneous 
therewith,  so  as  to  render  evidence  thereof  ad- 
missibie. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Llqnors,  {  293.] 

4.  Sake. 

Though  possession  of  intoxicating  liquors 
may  t>e  admissible  to  prove  a  sale  In  violation 
of  the  local  option  law,  litigation  respecting  the 
seizure  thereof,  or  that  officers  seized  whisky 
belonging  to  accused  at  or  about  the  time  of  the 
aileg^  sale,  cannot  be  shown. 

Davidson,  P.  J.,  dissenting. 


Appeal  from  Fannin  County  Court;  H.  A. 
Cunningham,  Judge. 

Jake  Myers  was  convicted  of  violating  tbe- 
local  option  law,  and  he  appeals.    Reversed. 

McGrady  &  McMahon,  for  appellant  F.  J. 
McGord,  Asst  Atty.  Gen.,  for  tlie  State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law;  his  punish- 
ment being  assessed  at  |25  fine  and  20  day» 
in  the  county  jail. 

We  do  not  deem  It  necessary  to  pass  upon 
but  one  question,  and  that  is  presented  by 
bills  of  exceptions  Nos.  3  and  4.  BUI  No.  3 
shows  that  the  state  Mras  permitted,  over 
appellant's  objection,  to  prove  by  the  witness 
Tom  Adams  the  following  facts:  "Some  time 
this  year,  I  don't  remember  just  when,  the 
officers  came  to  defendant's  place  of  business 
and  seized  under  a  search  warrant  43  quarts 
of  whisky  and  about  1,000  bottles  of  frosty; 
some  labeled  and  some  unlabeled.  Defend- 
ant replevied  the  goods  and  got  them  back. 
I  was  working  for  the  defendant  at  the  time, 
selling  frosty  and  other  soft  drinks,  but  did 
not  sell  whisky,  and  knew  nothing  about  the 
whisky  being  there.  It  was  In  another  room, 
and  I  had  no  access  to  It"  Appellant  object- 
ed to  this  testimony  on  the  ground  that  same 
was  irrelevant  and  Immaterial,  and  calculat- 
ed to  prejudice  the  jury  against  the  defend- 
ant, threw  no  light  on  the  transaction,  was 
not  shown  to  have  been  at  or  about  the  time 
of  this  alleged  sale,  and  did  not  prove  that 
witness  had  or  kept  whisky  at  the  time  of 
the  sale  alleged  to  have  been  made,  did  not 
prove  any  system,  but  was  evidence  tending 
to  show  other  violations  of  the  law,  and  in 
no  way  connected  with  this  transaction.  The 
bin  is  approved,  with  this  statement  by  the 
court:  "Evidence  had  been  submitted  by  de- 
fendant to  the  effect  that  he  was  ttie  pur- 
chaser, instead  of  the  seller,  of  the  whisky 
in  question ;  and  evidence  complained  of  was 
admissible  for  what  It  was  worth  as  tending 
to  show  the  falsity  of  defendant's  defense, 
and  was  admitted  for  that  purpose  only." 
Bill  of  exceptions  No.  4  shovra  that  state's 
counsel,  on  cross-examination  of  appellant 
ever  his  objection,  proved  by  appellant  the 
following:  "About  six  weeks  after  this  sale 
is  alleged  to  have  been  made,  about  the  mid- 
dle of  May  this  year,  the  officers  came  to 
my  place  of  business  and  seized  43  quarts 
of  whisky  and  about  1,000  bottles  of  frosty; 
some  labeled  and  some  unlabeled.  I  gave  a 
replevy  bond  and  got  them  back.  Su<^  whis- 
ky and  all  of  the  unlabeled  frosty  was  con- 
demned by  the  justice  and  county  courts  as 
a  nuisance,  and  the  state  secured  judgment 
against  me  and  my  sureties  for  the  amount 
of  the  goods  and  the  fees  allowed  the  offi- 
cers and  costs.  I  appealed  the  case  to  the 
Court  of  Civil  Appeals,  and  It  Is  now  pending 
In  the  higher  court"  To  this  last  testimony 
appellant  objected,  because  all  of  such  trans- 
action was  after  the  alleged  offense ;  did  not 
tend  to  prove  system,  the  sale  In  this  case 
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having  been  shown  by  the  state's  witness 
to  bare  been  a  stralgbt  sale  or  nothing ;  be- 
cause the  Judgment  of  the  other  conrt  was 
the  best  evidence;  becaose  Irrelevant  and 
Immaterial,  threw  no  light  on  this  case,  and 
was  offered  for  the  purpose  of  and  calculated 
to  prejudice  the  minds  of  the  Jury  against 
the  defendant;  was  proving  other  offenses 
and  suits  against  the  defendant,  that  did  not 
involve  moral  turpitude,  and  was  inadmissi- 
ble for  any  purpose. 

Tbc  information  in  this  case  charges  that 
appellant  sold  the  whisky  to  the  prosecuting 
witness  on  or  about  the  14tb  of  April,  1907, 
and  tbe  prosecuting  witness  swears  that  on 
Sanday,  April  14,  1907,  be  purchased  the 
whisky.  Bill  of  exceptions  No.  4,  as  shown 
above,  shows  that  tbe  whisky  was  seized  by 
the  officers  about  six  weeks  after  the  sale 
was  alleged  to  have  been  made,  about  tbe 
middle  of  May  this  year.  As  appellant  sug- 
gests, this  testimony  was  held  by  this  court 
In  tbe  cases  of  Parish  v.  State,  89  S.  W.  830, 
Harris  v.  State,  97  S.  W.  704,  and  Harris  v. 
State,  100  S.  W.  920,  to  be  inadmissible  for 
any  purpose.  As  suggested  in  said  opinions, 
tbe  testimony  Is  not  admissible  for  the  pur- 
pose of  showing  intent,  system,  or  res  gestae ; 
but,  after  more  careful  consideration  of  this 
character  of  testimony,  we  hold  that  con- 
tonporaneons  possession  of  whisky  or  other 
intoxicants  by  appellant  Is  admissible,  where 
be  Is  being  prosecuted  for  tbe  sale  of  intoxi- 
cating liquors  In  violation  of  the  local  option 
law.  Certainly,  if  appellant  could  prove  that 
he  had  no  whisky,  and  never  bad  had  or 
handled  any  whisky,  this  would  be  a  strong 
clrcamstance  to  corroborate  his  statement 
that  he  did  not  sell  appellant  any  whisky. 
Then  with  the  same  degree  of  rationality 
does  it  not  follow  that.  If  tbe  state  can  prove 
that  appellant  has  in  his  possession  a  large 
qnantity  of  intoxicants,  this  fact  should  not 
be'  admissible  for  the  purpose  of  corroborat- 
ing tbe  state's  witness  and  rendering  prol>- 
able  the  fact  that  he  did  sell  the  whisky? 
We  think  It  is,  and  no  legal  reason  can  be 
urged  why  It 'Is  not  As  suggested  in  said 
opinion,  It  is  not  proving  another  offense,  be- 
cause it  is  no  ofTense  to  have  whisky  In  a 
local  option  district.  If  A.  says  to  B.,  "I 
bought  a  quart  of  whisky  from  a  certain 
saloon,"  tbe  fact  of  purchasing  it  from  the 
saloon  adds  verity  to  the  statement  that  It 
was  purchased ;  but  If  A.  says  to  B.,  "I  pur- 
chased a  quart  of  whisky  from  a  minister 
of  tbe  gospel,"  it  certainly  would  go  to  dis- 
credit the  statement  that  he  had  purchased 
It  at  all.  Then  It  follows,  as  night  follows 
day,  that  if  appellant  had,  contemporaneous 
with  the  time  of  tbe  sale  of  this  whisky,  if  it 
was  sold,  a  large  quantity  of  whisky,  as  this 
evidence  shows,  in  his  possession.  It  ought  to 
be,  and  is,  admissible  for  the  purpose  of  cor- 


roborating the  prosecuting  witness  that  ap- 
pellant sold  him  the  whisky.  Of  course,  if 
tbe  prosecuting  witness  had  a  large  quantity 
of  whisky  on  hand  at  the  time  of  the  alleged 
sale,  appellant  having  sworn  that  tbe  pros- 
ecuting witness  sold  him  the  whisky,  no 
court,  we  apprehend,  would  decide  that  ap- 
pellant could  not  show  the  fact  that  tbe 
prosecuting  witness  was  running  a  saloon  as 
corroborative  of  the  statement  that  he  sold 
appellant  whisky.  Then,  of  course,  the  con- 
verse of  the  rule  follows:  Where  the  pros- 
ecuting witness  swears  that  appellant  sold 
him  whisky,  the  possession,  contemporaneous 
with  the  alleged  sale,  of  a  large  quantity  of 
whisky  and  beer  by  appellant  would  be  a  cir- 
cumstance rendering  it  probably  true,  or 
tending,  at  least,  to  show  tbe  probable  truth 
of  prosecuting  witness'  statement,  that  he 
did  sell  him  the  whisky. 

Now  the  question  recurs,  was  the  posses- 
sion of  tbe  whisky  contemporaneous,  or  rea- 
sonably contemporaneous,  with  the  alleged 
sale?  We  think  not.  The  fact  that  it  was 
about  six  weeks  afterward  that  the  officers 
seized  43  quarts  of  whisky  and  1,000  bottles 
of  frosty  does  not  render  it  reasonably  prob- 
able that  appellant  was  running  a  saloon  at 
the  time  of  the  alleged  sale  of  the  whisky. 
It  follows  that  the  above-dted  decisions  must 
be  overruled,  in  so  far  as  they  lay  down  a 
converse  conclusion  to  that  here  reached. 
However,  we  do  not  believe  it  was  permissi- 
ble to  show  the  resnlt  of  the  litigation  in 
the  county  and  Justice  courts,  and  the  ap- 
peal of  said  litigation  to  tbe  Court  of  Civil 
Appeals ;  nor  is  It  admissible  to  show  that 
the  officers  seized  certain  whisky  belonging 
to  appellant  on  or  about  tbe  time  the  sale  is 
alleged  to  have  been  committed.  It  will  be 
seen  above  that  the  fine  in  this  case  was  the 
minimum  fine,  and  tbe  Introduction  of  this 
testimony,  in  the  light  of  said  fact,  would 
not  ordbiarily  authorize  a  reversal  of  tbe 
case;  but  the  facts  in  this  case  show  that 
three  witnesses  swore  positively  that  tbe 
prosecutor  sold  appellant  the  whisky,  and 
only  one  witness  swore  that  appellant  sold 
prosecutor  the  whisky.  This  being  the  state 
of  tbe  record,  we  cannot  say  that  said  testi- 
mony was  not  calculated  to  Injure  the  rights 
of  appellant.  It  being  so  calculated,  in  the 
light  of  this  record,  it  is  reversible  error  to 
have  admitted  same. 

The  Judgment  is  accordingly  reversed,  and 
the  cause  Is  remanded. 

DAVIDSON,  P.  J.  I  think  Parish  v.  State, 
89  S.  W.  830,  Harris  v.  State,  97  S.  W.  704, 
and  Harris  v.  State,  100  S.  W.  920,  announce 
the  correct  rule,  and  should  not  be  overruled. 
I  refer  to  those  cases  for  reasons  why  I  de- 
cline to  agree  to  tbe  conclusion  of  the  major- 
ity here  announced. 
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SAWYER  V.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    B^b.  19, 
IdOS.) 

1.  IRTOXICATINO    LiIQUOBS— CBntlNAI.    PBOSX- 
CUTIONS — SUFFICIBNCT  OF  EVIDENCE. 

In  a  prosecution  for  selling  liquor  in  viola- 
tion of  the  local  option  law,  evidence  held  to 
warrant  a  conviction. 

[Ed.  Note.— For  caseg  in  point,  see  Gent.  Dig, 
vol.  29,  Intoxicating  Liquors,  H  800-322.] 

2.  Same  —  Indictment— SumciBNor  —  Sub- 

PLVSAOE. 

An  indictment  for  selling  liquor  in  viola- 
tion of  the  local  option  law  contained  th« 
clause:  "On  or  about  the  15th  day  of  October, 
A.  D.  one  thousand  nine  hundred  and  one  (1901), 
and  anterior  to  the  presentment  of  this  indict- 
ment, in  the  county  of  Eastland  and  state  of 
Texas,  did  then  and  there  unlawfully  an  election 
was  held  in  accordance  with  the  laws  of  this 
state."  A  clause  charging  the  sale  appeared  at 
the  close  of  the  indictment,  and  between  that 
clause  and  the  one  quoted  were  allegations  with 
reference  to  the  steps  putting  the  law  into  op- 
eration. Held,  that  the  quoted  clause,  having  no 
particular  reference  to  anything,  was  a  mere 
surplusage,  and  did  not  render  the  indictment 
void. 

Appeal  from  Eastland  County  Court;  B. 
A.  Hill,  Judge. 

Rube  Sawyer  was  convicted  of  selling  liq- 
uor in  violation  of  the  local  option  law,  and 
appeals.    Affirmed. 

•  F.  J.  McCord,  Asst  Atty.   Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  Is  a  conviction  for 
violating  tbe  local  option  law. 

RawBon  testified  for  tbe  state,  In  eftect, 
tbat  on  the  24th  of  December,  1906,  be  over- 
took appellant  en  route  and  went  with  bim 
to  Cisco.  On  reaching  town,  appellant  told 
witness  tbat  be  had  a  package  at  tbe  depot 
O.  O.  D.  Witness  told  appellant  that  he 
would  belp  pay  it  out,  and  for  that  purpose 
handed  him  a  dollar.  This  was  all  that  was 
said.  They  separated  for  some  hours.  This 
conversation  occurred  atwut  1  o'clock  in  tbe 
day.  About  5  o'clock  that  evening  witness 
overtook  appellant  on  tbe  street,  and  togeth- 
er they  went  to  tbe  depot.  The  express 
agent  was  absent.  Tbe  witness  returned  to 
town,  leaving  appellant  at  tbe  depot.  In 
about  half  an  bour  or  an  bour  the  witness 
says  be  was  in  an  alley  at  a  wagon  yard 
where  defendant  and  others  were  near  by  In 
a  buggy,  and  still  others  standing  around. 
Omar  Pass  then  banded  him  (witness)  a 
quart  of  whisky  In  a  bottle,  and  told  the  wit- 
ness It  was  bis.  Tbe  witness  Rawson,  testi- 
fying, stated:  "Defendant  had  nothing  to  do 
nor  say  about  the  matter,  but  was  talking 
to  some  one  or  more  in  tbe  buggy  as  they  sat 
there.  The  defendant  never  did  deliver  me 
himself  any  whisky,  and  I  never  did  get  any 
from  bim  In  person.  Omar  Pass  handed  me 
the  whisky  In  the  presence  of  several  who 
were  there,  Messrs.  Jacobs  and  others." 
This  was  the  only  whisky  the  witness  got 
during  the  day.  Omar  Pass  testified:  "I 
never  did  deliver  to  Felix  Rawson,  at  Cisco 


or  any  other  place  In  Eastland  county,  Tex- 
as, a  bottle  of  whisky,  nor  a  quart  of  whisky, 
nor  a  bottle  of  anything,  for  myself  or  for 
the  defendant  At  tbe  time  testified  here 
on  the  stand  by  Felix  Rawson,  on  24th  day 
of  December,  1906,  I  was  there  at  Cisco,  late 
in  the  evening,  In  the  alley  at  tbe  wagon 
yard,  and  the  defendant  and  some  one  or 
more  were  near  by  in  a  buggy,  and  there  was 
whisky  there;  but  I  never  did  give  nor  band 
to  said  Rawson  any  bottle  or  whisky  at  all." 
This  Is  tbe  testimony  In  tbe  case,  and  tbe 
majority  of  the  court  are  of  opinion  that  the 
Jury  were  Justified  In  tbe  conviction.  The 
writer  does  not  think  the  evidence  is  sufll- 
cl«it  to  show  the  appellant  let  the  alleged' 
purchaser  have  tbe  whisky. 

Motion  to  quash  the  indictment  was  urged. 
That  portion  of  It  complained  of  Is  as  fol- 
lows: "On  or  about  tbe  15th  day  of  October, 
A.  D.  one  thousand  nine  hundred  and  one 
(1001),  and  anterior  to  the  presentment  of 
this  indictment,  in  the  county  of  Eastland 
and  state  of  Texas,  did  then  and  there  un- 
lawfully an  election  was  held  In  accordance 
with  the  laws  of  this  state."  There  are  sev- 
eral criticisms  made  to  this  expression.  If 
It  was  Intended  to  charge  tbat  an  election 
was  unlawfully  held,  then,  of  course,  the  In- 
dictment would  be  vicious.  This  clause  is 
placed  In  tbe  indictment  without  any  partic- 
ular reference  to  anything,  unless  it  Is  to 
tbe  holding  of  tbe  election,  because  that 
clause  which  charges  a  sale  Is  at  the  close 
of  tbe  Indictment.  All  the  other  allegations 
with  reference  to  the  steps  putting  the  law 
Into  operation  are  charged  between  that 
quoted  and  tbe  latter  clause  of  tbe  indict- 
ment charging  tbe  sale.  We  are  of  opinion 
this  expression  can  be  treated  as  surplusage, 
without  doing  violence  to  the  proper  rules 
of  pleading,  and  tbe  indictment  held  sufl9- 
dent. 

Tbe  Judgment  is  affirmed. 


RAPID  TRANSIT  RT.  CO.*t.  STRONG. 
(Court  of  Civil  Appeals  of  Texas.    Feb.  8,  1908.) 

1.  Cabbikbs— Injury  to  Passbnoeb— Tbiai/— 
Instbuctions  —  Pbovinck  of  Coubt  and 

JUBT. 

In  an  action  for  injuries  received  while  get- 
ting oS  defendant's  street  car  at  a  certain  build- 
ing, the  conductor  not  having  been  notified  that 
plaintiff  wished  to  alight  at  that  point,  which 
was  not  a  regular  stopping  place,  the  car  having 
stopped  there  only  for  the  purpose  of  throwing 
a  switch,  a  charge  that  if  the  conductor  failed 
to  exercise  such  care  as  a  very  cautious,  etc., 
person  would  have  exercised  under  like  circum- 
stances to  see  tbat  no  one  attempted  to  alight 
from  the  car  when  it  started,  such  failure  would 
be  negligence,  was  erroneous,  as  stating,  in  ef- 
fect, that  such  was  the  conductor's  duty  as  a 
cautious  person,  instead  of  leaving  that  question 
for  the  jury. 

2.  Same— Applicability  to  Pleadinq  and 
Evidence— Application  of  Instbuotions 
to  Case— Pleading  and  Issues. 

In  an  action  to  recover  for  injuries,  medical 
expenses,  and  loss  by  impairment  of  earning 
power   resulting   from    injuries    received   while 
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AliBtating  from  defendant's  street  car,  where  the 
eTidence  diowed  that  the  injuries  received,  and 
the  loss  resultini;  therefrom,  were  greater  than 
the  sams  alleged  in  the  petition,  it  was  error 
to  charge  that  plaintiff  was  entitled  to  recover 
for  the  injuries  received,  etc:,  loss  of  earning 
power,  and  medical  expenses,  etc.,  as,  in  the 
light  of  the  testimony,  would  reasonably  com- 
pensate her  therefor,  since  her  recovery  should 
have  been  limited  to  the  amonnts  claimed  in  the 
Itetition. 

'3.,lNBTBnCTI0IfS  —  APPKAt  —   PBESENTATIOH 
AND     PBESEBVATION     IS     LOWEB     COUBT    OV 

GB0UKD8  OF  Review. 

A  charge  permitting  a  recovery  for  medical 
expenses  and  for  loss  of  earning  power  in  a 
greater  sum  than  the  respective  sums  alleged 
In  the  petition  under  those  Items  of  damage,  and 
permitting  recovery  for  all  the  injuries  shown 
by  the  evidence,  where  the  evidence  showed  more 
extensive  injuries  than  those  alleged  in  the  peti- 
tion, was  reversible  error,  though  defendant 
did  not  ask  a  charge  correcting  the  defective 
charge,  and  no  objection  was  made  to  the  evi- 
dence, and  the  charae  was  not  objected  to  in 
defendant's  motion  for  a  new  trial. 

SESd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  2,  Appeal  and  Error,  |f  1697-1699.] 

4.  Cabbiebs  —  Injuries  to  Passenger  —  In- 

STBITCTIONS. 

In  an  action  for  injuries  received  while 
alighting  from  defendant's  street  car,  a  charge 
that,  if  the  jury  found  that  the  place  where  de- 
fendant's car  stopped  and  plaintiff  attempted 
to  alight  was  not  the  usual  place  to  alight,  the 
conductor  should  have  used  the  same  care  in 
avoiding  injuring  passengers  by  starting  the  car 
which  he  should  have  used  bad  the  place  been 
a  usual  stopping  place,  having  been  fully  given 
in  the  prior  chikrge,  its  repetition  gave  undue 
prominence  to  the  question,  and  was  error. 

5.  Sams— Misleadinq  Instbuotions. 

The  charge  was  also  misleading  as  tend- 
ing to  lead  the  jury  to  believe  that  the  con- 
ductor owed  plaintiff  the  same  degree  of  care 
in  starting  the  car  under  all  circumstances. 

6.  Same — Settino  down  Passenoebs. 

What  would  constitute  a  high  degree  of  care 
in  starting  a  street  car  stopped  to  turn  a  switch 
where  passengers  were  not  expected  to  alight 
might  not  constitute  such  a  degree  of  care  in 
starting  a  car  stopped  at  a  place  for  passengers 
to  get  aboard  and  alight,  the  amount  of  the 
diligence  required  depending  on  the  hazard  in- 
volved. 

7.  Sam*— Instbuctions. 

In  an  action  for  injuries  received  while 
alighting  from  defendant's  street  car,  a  charge 
that,  if  defendant's  employes  exercised  a  high 
degree  of  care  for  plaintiff's  safety  which  a  very 
cautious,  prudent,  and  careful  person  would 
have  exercised  under  such  circumstances,  plain- 
tiff could  recover,  was  properly  refused,  since 
the  degree  of  care  reqali«d  is  that  which  a  cau- 
tious, prudent,  and  "competent"  person  would 
have  used. 

Appeal  from  District  C!ourt,  Dallas  Conn- 
tj ;  Rtcbard  Morgan,  Judge. 

Action 'by  Frances  Strong  against  the  Rapid 
Tnmslt  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

This  suit  was  instituted  by  appellee  In  the 
district  court  of  Dallas  county,  on  October 
28,  1905,  for  damages  on  account  of  personal 
Injuries  alleged  to  have  been  sustained  by 
her  on  the  6tb  day  of  September,  1905,  while 
attonpting  to'  alight  from  one  of  the  defend- 
ant's cars  at  a  point  on  Commerce  street  near 
the  public  library.     After  alleging  the  resi- 


dence of  the  parties,  the  Incorporation  of  de- 
fendant, and  that  It  owned  and  operated  a 
street  railway,  and  that  plaintiff  was  a  pas- 
senger upon  one  of  its  cars,  and  had  paid 
her  fare,  the  plaintiff  alleged  that  she  board- 
ed one  of  the  defendant's  ears  on  Commerce 
street,  at  or  near  the  Santa  F6  Depot,  for  the 
purpose  of  going  to  Carnegie  Library,  which 
is  located  upon  Commerce  street  in  said  city, 
at  the  tatersectlon  of  said  street  and  Har- 
wood  street,  and  while  on  said  car  told  the 
conductor  in  charge  thereof  that  she  wished 
to  get  off  at  said  library ;  that  when  the  car 
reached  a  point  on  Commerce  street  directly 
opposite  the  entrance  to  said  library  where 
the  switch  is  located  for  transferring  cars 
from  Commerce  to  Harwood  street  the  said 
car  on  which  the  plaintiff  was  being  trans- 
ported was  brought  to  a  full  stop,  and  the 
plaintiff,  who  was  seated  near  the  middle  of 
the  car,  rose  and  walked  from  the  place  at 
wbidi  she  was  seated  and  stepped  down  upon 
the  footboard  of  the  car;  and  that  while  in 
the  act  of  stepping  from  said  car,  and  while 
exercising  tlie  greatest  care,  the  car  was  sud- 
denly, upon  a  'Signal  from  the  conductor, 
started  with  a  violent  jerk,  which  threw  the 
plaintiff  prostrate  upon  the  street,  inflicting 
upon  her  the  serious  and  permanent  external 
and  internal  injuries  hereinafter  described. 
The  plaintiff  says  that  the  defendant  was 
guilty  through  the  acts  of  its  conductor  in 
charge  of  said  car,  and  its  other  agents  and 
servants,  of  the  grossest  negligence  In  falling, 
before  giving  the  signal  for  starting  the  car, 
to  see  that  none  of  the  passengers  on  the  car 
were  in  the  act  of  getting  off ;  that  the  plain- 
tiff Immediately,  upon  the  stopping  of  the  car 
arose  for  the  purpose  of  getting  off,  and  walk- 
ed, in  full  view  of  the  passengers  upon  said 
car,  to  the  footboard  and  stepped  down  upon 
the  same  In  such  a  way  as  to  have  been  easily 
seen  by  the  conductor  and  the  defendant's 
other  agents  and  servants.  If  they  had  been 
on  the  lookout  required  of  them  by  the  rules 
of  the  company;  that  under  said  rules  it  Is 
the  duty  of  the  conductor  before  starting 
the  car,  after  it  had  been  stopped  at  any 
place  or  for  any  purpose,  to  see  that  no  one 
is  getting  off  of  the  car,  before  giving  the  signal 
to  the  motorman  to  start ;  that  at  the  time  of 
the  injuries  hereinafter  complained  of,  and 
before  the  car  had  come  to  a  stop,  the  con- 
ductor, who,  unknown  to  the  plaintiff,  had 
taken  his  place  on  the  front  platform  of  the 
car  with  the  motorman,  gave  the  signal  to 
start  without  even  looking  back  to  see  the 
position  of  the  passengers  and  whether  or 
not  any  one  was  leaving  the  car,  and  the 
motorman,  receiving  the  signal,  started  the 
said  car  with  such  force  as  to  turn  the  plain- 
tiff entirely  around  in  her  efforts  to  hold  on- 
to the  car  before  she  was  violently  thrown 
to  the  street  and  Injured  as  described.  The 
defendant  answered  by  general  demurrer, 
special  exceptions,  general  denial,  and  the 
following  affirmative  plea  of  contributory 
negligence,  viz.:  "Answering  farther,  said  de- 
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fendant  says  tbat  plaintiff  ought  not  to  baT« 
and  recover  In  this  case,  because  it  sars  that 
if  plaintiff  was  injured,  whicb  it  does  not  ad- 
mit, but  denies,  such  injuries  were  prox- 
imately caused  by  her  own  want  of  care  and 
contributory  negligence,  In  that  she  attempted 
to  get  off  of  one  of  defendant's  cars  after  the 
same  had  stopped  at  the  Intersection  of  Com- 
merce and  Harwood  streets  for  the  puri)08e 
of  turning  the  switch  at  said  point,  and  not 
for  the  purpose  of  allowing  passengers  to 
alight  therefrom,  and  in  not  giving  the  con- 
ductor and  employ<^  in  charge  of  said  car 
notice  that  she  desired  to  get  off  of  said  car 
at  said  point,  and  in  getting  off  of  said  car 
after  it  had  started  and  while  It  was  In  mo- 
tion, and  that  her  alleged  Injuries,  If  any, 
were  proximately  caused  by  her  own  want 
of  care  and  negligence  in  so  attempting  to 
get  off  of  said  moving  car  In  the  manner  and 
at  the  time,  place,  and  under  the  circum- 
stances which  she  did  get  off  of  said  car." 
The  case  was  tried,  and  resulted  in  a  verdict 
In  favor  of  plaintiff,  on  December  6,  1906,  in 
the  sum  of  $15,000.  Judgment  followed  on 
the  verdict,  and  upon  its  motion  for  new  trial 
being  overruled  defendant  prosecuted  an  ap- 
peal to  this  court 

Baker,  Botts,  Parker  &  Garwood,  E.  B. 
Perkins,  D.  tJpthegrove,  Walter  H.  Walne, 
and  Finley,  Knight  &  Harris,  for  appellant 
Gano,  Gano  &  Gano,  for  appellee. 

BOOKHOUT.  3.  (after  stating  the  facts 
as  above).  The  first  assignment  assails  as  er- 
ror the  paragraph  of  the  court's  charge  read- 
ing: "As  to  what  Is  meant  by  negligence  In 
the  sense  In  which  tbat  word  is  used  above, 
you  are  Instructed  as  follows:  If  the  said 
conductor  failed  to  exercise  such  care  as  a 
very  cautious,  prudent,  and  competent  person 
would  have  exercised  under  like  circumstan- 
ces to  see  that  no  one  was  attempting  to 
alight  from  said  car  when  it  was  started,  and 
to  avoid  injuring  any  passenger  by  the  start- 
ing of  said  car,  such  failure.  If  any,  on  the 
part  of  said  conductor  to  exercise  such  care, 
would  t>e  negligence.  If  the  plaintiff,  in  at- 
tempting to  alight  from  said  car,  failed  to  ex- 
ercise such  care  for  her  own  safety  as  a  per- 
son of  ordinary  prudence  would  have  exer- 
cised under  like  circumstances,  such  failure, 
if  any,  to  exercise  such  care,  would  constitute 
negligence  on  the  part  of  the  plaintiff."  It  is 
contended  that  this  charge  is  on  the  weight 
of  evidence  la  telling  the  jury,  In  effect,  that 
it  was  the  duty  of  the  conductor  to  see  that 
no  one  was  attempting  to  alight  from  the  car 
when  it  was  started.  It  Is  disclosed  by  the 
evidence  that  the  plaintiff  did  not  notify  the 
conductor  tbat  she  wished  to  alight  from  the 
car  at  the  library,  where  she  did  attempt  to 
alight;  that  the  car  did  not  stop  at  this  place 
for  the  purpose  of  allowing  passengers  to 
alight  but  for  the  purpose  of  throwing  a 
switch;  and  that  this  was  not  the  usual  place 
for  passoiigerB  to  alight   There  was  evidence 


that  passengers  going  to  the  library  had  occa- 
sionally alighted  from  the  car  at  this  point 
The  plaintiff  being  a  passenger,  the  conductor 
of  the  car  owed  her  that  high  degree  of  care 
that  a  very  cautious,  prudent  and  competent 
person  would  have  exercised  under  the  same 
or  similar  circumstances.  Whether  the  con- 
ductor, before  starting  the  car,  under  the  cir- 
cumstances surrounding  him  at  the  time, 
should  have  seen  that  no  one  was  attempting 
to  alight  from  the  car,  depends  upon  whether 
a  very  cautious,  prudent  and  competent  per- 
son would  have  so  acted.  This  was  a  ques- 
tion to  be  determined  by  the  Jury.  The  court 
should  have  left  It  for  their  determination, 
and  not  told  them,  as,  in  effect  the  charge 
does,  that  such  was  his  duty.  The  charge  Is 
on  the  weight  of  evidence,  and  was  error. 

The  second  assignment  complains  of  the 
paragraph  of  the  court's  charge  as  follows: 
"If  the  plaintiff  is  entitied  to  a  verdict  the 
amount  of  such  verdict  If  any,  should  be 
such  sum  of  money,  If  paid  now,  as  in  your 
best  judgment  In  the  light  of  the  testimony 
before  you,  will  be  a  reasonable  pecuniary 
compensation  to  plaintiff  for  all  such  physical 
pain,  if  any,  and  mental  suffering,  if  any,  and 
impairment  If  any,  of  her  ability  to  earn 
money,  as  plaintiff  has  already  sustained  as 
the  direct  result  of  said  fall,  and  for  all  such 
physical  pain,  if  any,  and  mental  suffering,  if 
any,  and  Impairment  If  any,  of  her  ability  to 
earn  money,  as  plaintiff  will  hereafter  suffer 
as  the  direct  result  of  said  fall,  and  for  such 
expense,  if  any,  as  may  have  been  incurred 
by  plaintiff  for  the  reasonable  value  of  such 
medical  attention  to  plaintiff,  if  any,  as  may 
have  been  reasonably  necessary  as  the  result 
of  said  fall."  It  Is  contended,  in  substance, 
that  the  evidence  shows  tbat  plaintiff  sustain- 
ed certain  Injuries,  and  endured  certain  phys- 
ical pain  and  mental  suffering  not  alleged  in 
her  petition,  and  tbat  there  was  error  in  the 
charge  in  authorizing  a  recovery  therefor. 
This  contention  must  be  sustained.  The 
plaintiff.  In  her  first  amended  original  peti- 
tion upon  which  the  case  was  tried,  among 
other  things  alleged  that  she  was  thrown  to 
the  ground  with  great  violence;  that  the 
force  was  so  great  that  the  second  rib  on  the 
right  side  was  broken  in  two,  so  that  the  bro- 
ken end  pressed  upon  and  cut  her  right  lung 
to  such  extent  as  to  cause  constant  hemor- 
rhage of  blood  from  the  lung  and  continuous 
fever.  There  was  no  allegation  that  any  oth- 
er rib  was  broken,  or  that  more  than  one  rib 
was  broken.  The  evidence  shows  that  two  of 
plaintiff's  ribs  were  broken  by  her  fall,  and 
that  the  ends  rested  upon  or  stuck  In  her 
lungs.  She  suffered  very  much  from  her  In- 
juries on  that  side.  The  petition  having  only 
alleged  tbat  one  rib  was  broken,  and  the  evi- 
dence showing  that  two  ribs  were  broken,  and 
that  the  broken  ends  rested  upon  her  lungs, 
and  that  she  suffered  therefrom.  It  was  error 
to  charge  the  jury  that  they  could  find  for 
plaintiff  for  all  such  physical  pain  and  mental 
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snfferlng  and  Impairment  of  taer  ability  to 
«arn  money  as  In  the  light  of  the  testimony 
tefore  them  would  be  a  reasonable  pecuniary 
-OHnpensatlon  for  the  same.  '  City  of  Dallas 
T.  Jones,  98  Tex.  47,  49  R  W.  677,  68  S.  W. 
377;  Railway  t.  Frank,  13  Tex.  Ct  Rep.  236, 
88  S.  W.  383;  Railway  t.  Simonton,  2  Tex. 
av.  App.  558,  22  S.  W.  285;  RaUway  y.  Paw- 
kett,  28  Tex.  Civ.  App.  583,  68  S.  W.  323. 

It  Is  further  contended  that  the  evidence 
shows  that  plaintiff,  before  sustaining  injury. 
«amed,  and  was  capable  of  earning,  a  greater 
sum  of  money  than  that  claimed  and  alleged 
in  her  petition,  and  that  the  evidence  would 
have  warranted  the  Jury  in  finding  a  greater 
amount  for  the  impairment  of  plaintiff's  abil- 
ity to  labor  than  she  claimed  In  her  petition. 
The  charge  authorized  a  recovery  of  reason- 
able pecuniary  compensation  for  all  such  im- 
pairment, if  any,  of  her  ability  to  earn  money 
as  she  bad  already  snstained,  and  all  such  im- 
pairment, If  any,  of  her  ability  to  earn  money 
in  the  future.  The  plaintiff  In  her  first 
amended  petition,  upon  which  the  case  was 
tried,  alleged  that  she  was  27  years  of  age, 
had  an  earning  capacity  of  $75  per  month, 
and  a  life  expectancy  of  87  years;  that  her 
earning  capacity  has,  on  account  of  said  in- 
juries, been  wholly  destroyed.  Her  testimony 
showed  that  she  made  during  her  last  employ- 
ment before  being  injured  from  $18  to  $26  per 
week;  that  since  sustaining  her  Injuries  she 
has  not  been  able  to  work.  The  petition  hav- 
ing alleged  her  earning  capacity  as  $75  per 
month,  and  the  testimony  showing  a  greater 
sum  than  $75  per  month,  it  was  error  to  io- 
struct  the  Jury  that  if  they  found  plaintiff 
was  entitled  to  recover  they  could  find  for  her 
such  sum  as  in  the  light  of  the  evidence  she 
had  sustained,  and  would  sustain,  by  impair- 
ment of  her  ability  to  labor  and  earn  money. 
Again  the  petition  alleged  that  plaintiff  bad 
incurred  $300  liability  for  medical  services. 
The  evidence  showed  that  she,  at  different 
times,  had  three  physicians  attending  her.  It 
was  shown  that  the  bill  of  one  was  $315,  and 
that  this  was  reasonable.  The  evidence  did 
not  disclose  the  amount  of  the  charges  of  ei- 
ther of  the  other  physicians,  or  whether  they 
Intended  to  charge  her.  The  charge  authoriz- 
ed a  recovery  for  the  reasonable  value  of  such 
medical  expenses  as  may  have  been  reason- 
ably necessary  as  the  result  of  said  fall.  It 
did  not  limit  the  amount  of  recovery  to  the 
sum  alleged  in  the  petition.  The  Jury  could 
have  found  $315,  and  tliey  may  also  have  esti- 
mated what  in  their  Judgment  was  the  rea- 
sonable worth  of  the  services  of  the  other 
two  physicians.  The  charge  was  error.  It 
should  have  limited  the  recovery  to  such  med- 
ical expenses  as  were  alleged  In  the  petition, 
and  which  the  evidence  went  to  sustain. 
Street  Railway  v.  Ison  (Tex.  Civ.  App.)  83  8. 
W.  408;  Street  Railway  v.  WIshert  (Tex.  Civ. 
App.)  89  S.  TV.  460.  The  charge  quoted  In 
the  second  assignment  constitutes  reversible 
error  in  the  respects  pointed  out,  notwith- 


standing, as  contended  by  appellee,  the  appel- 
lant did  not  ask  a  special  charge  correcting 
the  defects,  and  no  objection  was  made  to  the 
introduction  of  evidence,  and  no  complaint  of 
the  charge  was  made  in  appellant's  motion 
for  new  trial.  W.  TJ.  Tel.  Co.  v.  Mitchell,  89 
Tex.  441,  85  S.  W.  4. 

At  the  request  of  plaintiff  the  trial  judge 
gave  a  special  charge  as  follows:  "If  you  find 
from  the  evidence  that  the  place  at  which  de- 
fendant's car  stopped  and  plaintiff  attempted 
to  alight  was  not  a  usual  place  for  passengers 
to  alight,  you  are  hereby  Instructed  that  the 
conductor  of  said  car  should  have  used  the 
same  degree  of  care  in  seeing  that  no  one  was 
attempting  to  alight  from  said  car  when  it 
was  started,  and  In  avoiding  Injuring  any 
passenger  by  the  starting  of  the  car,  which 
such  conductor  should  have  used  bad  said 
place  been  a  usual  place  for  passengers  to 
alight."  The  giving  of  this  charge  is  assigned 
as  error.  The  proposition  announced  In  this 
charge  had  been  fully  given  In  the  court's 
charge,  and  its  repetition  In  the  special 
charge  was  calculated  to  give  undue  promin- 
ence to  the  same,  and  was  error.  Redmond 
V.  Sherman  Cotton  Mills,  17  Tex.  Ct  Rep.  935, 
100  S.  W.  186 ;  MtDtL  Ins.  Co.  v.  Brannon,  18 
Tex.  Ct.  Rep.  215, 101  8.  W.  1020;  Railway  v. 
Harriett,  80  Tex.  73,  15  S.  W.  556.  We  are 
also  of  the  opinion  this  charge  is  subject  to 
the  criticism  that  It  Is  misleading.  It  was 
calculated  to  lead  the  jury  to  believe  that  the 
conductor  owed  to  tbe  plaintiff  the  same 
amount  of  diligence  under  every  state  of  facts 
In  starting  his  car.  The  degree  of  care  owed 
by  him  to  passengers  was  tbe  high  degree  of 
care  due  from  a  carrier  to  its  passengers. 
But  what  would  amount  to  a  high  degree  of 
care  in  one  case  might  not  be  considered  such 
under  different  circumstances.  A  high  de- 
gree of  care  in  starting  the  car  stopped  to 
turn  a  switch,  and  where  passengers  are  not 
expected  to  get  aboard  or  alight  from  the  car, 
might  or  might  not  constitute  such  care  in 
starting  the  car  stopped  at  a  place  for  passen- 
gers to  get  aboard  and  alight  therefrom.  The 
amount  of  diligence  to  be  exercised  in  each 
case  depends  upon  the  hazard.  The  greater 
the  hazard,  the  greater  should  be  the  dili- 
gence exercised.  Railway  v.  Hewitt,  67  Tex. 
478,  8  S.  W.  705,  60  Am.  Rep.  82;  Railway  v. 
Hodges,  76  Tex.  93,  13  S.  W.  64;  Railway  v. 
Boozer,  70  Tex.  537,  8  8.  W.  119,  8  Am.  St. 
Rep.  615. 

The  defendant  requested  a  charge  as  fol- 
lows: "Tou  are  Instructed  that,  if  you  should 
find  and  believe  from  the  evidence  that  the 
defendant's  employes  in  charge  of  its  car  did 
exercise  a  high  degree  of  care  for  the  safety 
of  plaintiff  which  a  very  cautious,  prudent, 
and  careful  person  would  have  exercised  un- 
der the  same  or  similar  circumstances,  it 
would  be  your  duty  to  return  your  verdict  for 
the  defendant,  and  this,  regardless  of  what 
might  be  your  findings  upon  other  Issues  sub- 
mitted herein;  and  In  tbe  event  you  so  find 
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and  believe  yon  will  retnm  your  yerdlct  for 
the  defendant."  The  charge  1b  not  correct. 
It  states  the  degree  of  care  due  from  the  con- 
ductor to  plaintiff  as  that  "which  a  very  cau- 
tions, prudent,  and  careful  person  would  have 
exercised,"  when  the  mle  Is  that  high  degree 
of  care  which  a  very  cautious,  prudent,  and 
competent  ]%rson  would  exercise.  The  charge 
was  properly  refused. 

For  the  errors  pointed  out,  the  judgment  la 
reversed,  and  the  cause  remanded. 


EVANS  et  al.  t.  ASHE.* 

(Court  of  Civil  Appeals  of  Texas.    Feb.  6,  190S. 
Rehearing  Denied  March  6,  1908.) 

1.  Vbndoe  and  Purchaskb— Vendob's  Lieu— 
oonbideratior. 

A  deed  reserving  a  lien  on  the  land  to  se- 
cure payment  of  the  purchase  price,  evidenced 
by  notes,  each  for  the  som  of  2,000  silver  dollars 
of  the  coinage  ot  the  Republic  of  Mexico,  pay- 
able, etc.,  sufficiently  created  a  vendor's  lien  for 
the  purchase  price  ascertainable  by  determining 
the  value  of  Mexican  silver  dollars. 

2.  Same— Default— Recovery  of  Possbssiok 
BT  Yen  DOB. 

Where  a  deed  reserved  a  vendor's  lien  on 
the  land  to  secure  payment  ot  the  price,  the  su- 
perior legal  title  remained  in  the  vendor  until 
the  purchase  price  was  paid,  so  that  in  case 
of  the  vendee's  failure  to  pay  the  price  the  ven- 
dor might  take  possession  or  sell  the  land  to 
another. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  S;  654,  832.] 

8.    SAJIIE  —  DlVESTTTURE  OF  TlTLE  —  WbIXTEH 
INSTBUMENT. 

Where  a  conveyance  reserved  a  vendor's 
lien  for  the  payment  of  the  price,  a  written  in- 
strument was  not  required  to  divest  the  vendee's 
rights  on  his  failure  to  pay  the  price  as  agreed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  g  054.] 
4.  Same— Rescission. 

A  vendor's  right  to  rescind  a  sale  where  a 
vendor's  lien  has  been  reserved  can  be  exercised 
only  when  the  purchase  money  or  a  part  thereof 
is  unpaid,  and  the  purchase-money  notes  are 
held  by  the  vendor  or  by  someone  to  whom  he 
has  transferred  them,  together  with  the  superior 
legal  title. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  $}  153-154.] 

6.  Same— Payment— Pbesumption—Lapsb   or 

Time. 

I^and  in  controversy  was  sold  to  plaintiff's 
ancestor  under  a  deed  reserving  a  vendor's  lien 
for  the  price.  Shortly  after,  the  vendee  aban- 
doned the  premises,  and  no  assertion  of  title  or 
claim  of  ownership  was  afterwards  made  by  him 
or  any  one  holding  or  claiming  title  under  him 
for  36  years.  The  vendor  after  such  abandon- 
ment went  into  possession,  and  his  successors 
had  thereafter  continuously  held  possession, 
claiming  such  title  as  could  only  exist  on  the 
ground  of  a  rescission  of  the  sale.  Held  that 
under  such  circumstances,  it  would  be  presumed 
that  the  purchase-money  notes  were  unpaid, 
and  that  toe  burden  shifted  to  plaintiffs,  claim- 
ing under  the  vendee,  to  show  payment  thereof. 
6.  Administbatobs— Sale  or  Land— Rbpobt— 

Descbiftion. 

An  administrator  was  ordered  to  sell  all  the 

intestate's  estate  for  the  payment  of  debts.    He 

reported  a  sale  of  "154  acres  ot  the  Luke  Moore 

&  Jacob  Thomas  tracts,"  which  was  disapproved 


by  the  court,  and  the  administrator  was  then- 
ordered  to  sell  250  acres,  "part  ot  the  Perkins 
farm  on  Bray's  bayou,  in  Harris  county,  in 
the  lower  half  of  the  Luke  Moore  league."  The 
administrator  reported  a  sale  of  "400  acres,  part 
of  the  Luke  Moore  and  Jacob  Thomas  leagues," 
which  was  duly  approved.  Held  that,  such  de- 
scription, in  connection  with  evidence  that  in- 
testate only  owned  400  acres  on  Bray's  bayou, 
part  of  it  lying  north  and  i>art  south  of  the 
bayou,  was  sufficient  to  identify  the  land. 

7.  Trespass  to  Tby  Titlb— Laches. 

A  vendee  of  land  under  a  deed  reserving  a 
vendor's  lien  for  the  price,  after  liaving  con- 
tinued in  possession  for  a  few  months,  abandon- 
ed the  land,  after  which  neither  he  nor  his  suc- 
cessors in  interest  asserted  any  right  or  claim 
of  ownership  for  36  years.  Held,  that  one 
of  the  vendee's  heirs  was  not  thereafter  entitled 
to  recover  the  land  because  of  her  ancestor's 
prior  possession. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trespass  to  Try  "riUe,  {§  30-31.] 

8.  Husband  and  Wife— Conveyance  or  Com- 
munity Pbopebty  —  Deeds  —  Fobm— Quit- 
claim. 

A  deed  reciting  that,  in  consideration  of 
$9,000,  the  grantor  had  granted,  bargained,  sold, 
and  released  unto  the  grantee,  bis  heirs  and  as- 
signs, the  following  described  property,  and  re- 
ceiving a  lien  on  the  entire  land  for  the  price, 
was  not  a  mere  quitclaim,  but  a  conveyance  of 
the  land,  though  it  was  community  property,  and 
the  deed  was  only  signed  by  the  husband  aa 
survivor  of  the  community. 

9.  Same— Indqbsemeni^---Oonstruction. 

The  survivor  of  a  community  conveyed  cer- 
tain land,  Ijelonging  to  the  community,  by  an 
absolute  deed  reserving  a  vendor's  lien,  and  on 
the  back  of  the  deed  ue  heir  of  the  wife's  in- 
terest signed  an  indorsement  that  in  considera- 
tion of  $1  paid  b^  the  grantee  such  heir  con- 
veyed and  quitclaimed  all  his  right,  title,  and 
interest  to  toe  property  described  on  the  reverse 
side  of  the  deed.  Held,  that  the  indorsement 
should  be  construed  as  confirmatory  of  the  deed, 
and  that  the  two  instruments  constituted  the 
joint  deed  of  the  parties  for  the  consideration 
named,  and  for  wnich  the  lien  on  the  endra 
premises  was  reserved. 

10.  Vendor  and  Pubchaseb  —  Rescission — 
Presumptions. 

Shortly  after  a  sale  of  land  reserving  a 
vendor's  lien  for  the  purchase  price,  the  vendee 
abandoned  the  land,  and  the  vendor  immediately 
took  possession.  The  vendee's  administratrix  did 
not  claim  any  interest  in  the  land  as  a  part 
of  his  estate,  nor  did  any  of  his  successors  claim 
any  interest  for  more  than  36  years.  Held, 
that  it  might  properly  be  presumed  that  the 
vendor's  rescission  of  the  sale  and  taking  pos- 
session of  the  land  were  acquiesced  in  by  the 
vendee. 

11.  Same — Notice  or  Rescission. 

Where  a  vendor's  right  to  rescind  a  contract 
for  the  sale  of  land  was  promptly  exercised  aft- 
er the  occasion  therefor  arose,  it  was  not  neces- 
sary that  claimants  of  the  land  under  the  ven- 
dor should  prove  notice  to  the  vendee  of  the 
vendor's  right  to  rescind,  the  rescission  having 
been  acquiesced  in  for  more  than  36  years,  and 
until  after  all  the  parties  connected  with  the 
transaction,  or  likenr  to  know  anything  con- 
cerning it,  were  dead. 

12.  l^iAL  —  lNBTBUcnoNS  — Weight  or  Bvi- 

DENCK. 

Where,  in  trespass  to  try  title,  plaintiff 
claimed  under  a  vendee,  and  defendants  claimed 
a  rescission  of  the  sale,  an  instruction  to  con- 
sider the  acts  of  the  vendee,  his  declarations,  if 
any,  that  he  left  the  land;  the  lapse  of  time; 
his  abilitv  to  pay  the  price ;  the  assertion  or 
nonassertion  of  rights  by  him,  or  those  claim- 
ing under  him ;  the  assertion  of  rights  ot  those 
claiming  under  the  vendor;    the  action  «f  the- 


*For  supplemental  opinion,  see  108  S.  W.  1190.  Writ  of  error  denied  by  Supreme  Court. 
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Tender's  administrator  In  InventorTlnr  the  land 
as  part  of  his  estate ;  its  sale  by  such  adminis- 
trator, and  all  facts  throwing  light  on  the  ques- 
tion—and if  the  jury  believed  the  trade  was 
canceled,  and  that  the  vendee  abandoned  the 
property,'  they  should  find  for  defendant,  was  not 
objectionable  as  on  the  weight  of  the  evidence. 

lEA.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  46,  Trial,  {{  439-466.] 

Appeal  from  District  Court,  Harris  Coun- 
ty; Norman  G.  Klttrell,  Judge. 

Trespass  to  try  title  by  Susan  Evans  and 
another  against  S.  S.  Ashe.  Judgment  for 
defendant,  and  plaintiffs  appeal.    Affirmed. 

li.  B.  Moody,  Cbas.  I.  Brans,  and  Cockrell 
k  Gray,  for  appellanta  T.  ^.  McGregor  and 
Hnme,  Robinson  &  Hnme,  for  appellee. 

REESE,  J.  Sdsan  Evans,  Joined  by  ber 
bnsband,  Cbas.  I.  Evans,  brings  this  suit  in 
tret^MMS  to  try  title  against  S.  S.  Ashe  to 
recover  a  certain  tract  of  land  situated  in 
Harris  coiinty.  The  plalntlOb'  petition  con- 
tains the  nsnal  allegations  in  a  suit  in  tres- 
pass to  try  title.  Defendant  answered  by 
plea  of  not  guilty,  general  demurrer,  and 
genera]  denial,  and  special  pleas,  setting  up 
the  defenses  of  limitation  of  8,  6,  and  10 
years,  and  stale  demand.  The  case  was 
tried  with  a  Jury,  and  a  verdict  and  Judgment 
rendered  for  defendant,  from  which  plaintiffs 
appeal. 

Mrs.  Evans  claims  title  as  sole  heir  of  A. 
G.  Scogln,  who  died  Intestate  in  1870.  and 
whose  estate  was  administered  in  Brazos 
county  by  his  surviving  widow.  No  question 
is  made  of  Mrs.  Evans'  heirship.  Her  claim 
of  title  rested  upon  the  following  facts:  One 
Erastns  8.  Perkins  held  title  to  the  land  by 
regular  chain  of  title  from  the  sovereignty 
down  to  himself.  The  land  was  community 
property  of  Perlcins  and  his  wife,  Eunice 
Perkins,  who  died  in  1861,  leaving  surviving 
her  one  child,  Henry  E.  Perkins,  son  of  her- 
self and  Erastns  Perkins.  On  April  2,  1867, 
Erastns  S.  Perkins  executed  to  A.  G.  Scogin 
the  following  deed  to  the  land  in  controversy : 
"The  State  of  Texas,  County  of  Harris. 
Know  all  men  by  these  presents,  that  I, 
ErastoB  8.  Perkins,  of  the  county  of  Harris, 
In  the  state  of  Texas,  in  consideration  of 
nine  thousand  dollars  to  me  paid  by  A.  G. 
Scogin  of  the  county  of  Harris,  in  the  state 
of  Texas,  have  granted,  l>aigained,  sold  and 
released,  and  by  these  presents  do  grant,  bar- 
gain, sell  and  release  unto  the  said  A.  G. 
Scoj^  his  heirs  and  assigns,  the  following 
described  land  and  premises  ^ing  and  being 
situated  in  the  state  of  Texas  and  county  of 
Harris,  to  wit:  All  my  right,  title,  interest 
and  claim  in  and  to  all  those  parts  of  lots 
known  as  Nos.  three  (3)  and  six  (6)  on  the 
Luke  Moore  league  of  land  which  lie  north 
of  Bray's  bayou,  or  situated  atwut  four  miles 
from  the  city  of  Houston  and  about  one  mile 
from  the  town  of  Harrlsburg,  and  which  said 
lots  has  been  for  the  past  two  years  known 
as  Perkins  farm,  and  which  was  purchased 
by  said  Perkins  from  Robert  Sharman  and 


Ingham  S.  Roberts,  the  parts  of  lots  three 
(S)  and  six  (6)  spoken  of  above  and  which 
are  hereby  conveyed  is  all  of  those  which  lie 
north  of  Bray's  bayou,  embracing  the  house 
and  improvements,  and  which  parts  of  lots 
contain  about  two  hundred  and  fifty  acres  of 
land,  more  or  less ;  those  portions  of  said 
lots  lying  south  of  Bray's  bayou  are  not 
conveyed;  and  a  lien  is  hereby  retained  upon 
said  land  hereby  conveyed  to  secure  the  pay- 
ment of  three  promissory  notes  (bearing  date 
with  this  deed  and  given  in  part  payment 
therefor),  each  for  the  sum  of  two  thousand 
silver  dollars  of  the  coinage  of  the  Republic 
of  Mexico,  and  executed  by  said  Scogin  to 
Erastus  S.  Perkins,  and  payable  in  one,  two 
and  three  years,  with  ten  per  cent  interest 
from  date,  together  with  all  and  singular  the 
rights,  members,  hereditaments  and  appurte- 
nances to  the  same  t)elongIng  or  in  any  wise 
Incident  or  appertaining.  To  have  and  to 
bold,  all  and  singular,  the  premises  above 
mentioned,  unto  the  said  A.  O.  Scogin,  bis 
heira  and  assigns  forever.  And  I  do  hereby 
bind  myself,  my  heirs,  executors  and  adminis- 
trators, to  warrant  and  forever  defend  all 
and  singular  the  said  premises  unto  the  said 
A.  G.  Scogin,  his  heirs  and  assigns,  against 
every  person  whomsoever  lawfully  claiming 
or  to  claim  the  same  or  any  part  thereof. 

"Witness  my  hand,  Houston,  this  day  of 
April  the  second  in  the  year  A.  D.  1867. 

"Witness:  El  S.  Perkins. 

"Henry  B.  Perkins. 
"James  Masterson." 

This  Instrument  was  proven  for  record  and 
recorded  the  day  of  its  date.  At  the  same 
time,  on  the  back  of  the  foregoing  deed,  there 
was  written  and  duly  executed  by  Henry  E. 
Perkins  the  following  instrument: 

"The  State  of  Texas,  County  of  Harris. 
For  and  in  consideration  of  the  sum  of  one 
dollar  to  me  in  hand  paid  by  said  A.  G.  Scog- 
in, I  hereby  convey  and  quitclaim  all  my 
right,  title.  Interest  and  claim  in  and  to  the 
property  described  on  the  reverse  side  of  this 
deed. 

"Witness   my    hand   this   day   of 

March,  A.  D.  1867. 

"Henry  E.  Perkins." 

This  Instrument  was  acknowledged  for  rec- 
ord on  the  day  of  the  date,  and  of  the  proof 
for  record,  of  the  former  instrument,  before 
the  same  officer,  and  on  the  same  day  was 
duly  recorded,  the  record  of  the  latter  deed 
following  Immediately  the  record  of  the  for- 
mer. Scogin  went  into  possession  of  the  land, 
making  bis  residence  thereon,  upon  the  execu- 
tion of  the  deed,  and  remained  there  until 
some  time  in  December  of  the  same  year, 
when  he  removed  with  his  family  to  Bryan, 
in  Brazos  county,  where  he  bought  a  home, 
and  engaged  in  the  business  of  construction 
of  the  H.  &  T.  C.  Railroad,  and  neither  he 
nor  any  of  bis  family  ever  returned  to  the 
land,  exc^t  a  casual  visit  which  Mrs.  Evans 
claimed  to  liave  made  in  April.  1868.  It  Is 
claimed,  however,  by   appellants  that  when 
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Scogln  left  In  December,  1867,  he  left  a  ten- 
ant on  the  premises  who  remained  nntll  April, 
1868.  Appellants  In  ofterlng  their  testimony 
In  chief  proved  only  the  former  possession  of 
Scogln  and  the  heirship  of  Mrs.  Evans,  rely- 
ing upon  such  former  possession  for  recovery, 
until  rebutted  by  evidence  of  title  In  appellee, 
bnt  npon  evidence  of  sudi  title  having  been 
offered  appellants  introduced  In  evidence  the 
deeds  to  Scogln  herein  referred  to. 

Appellee  deralgns  title  from  and  under  a 
sale  and  conveyance  by  the  administrator  of 
the  estate  of  Erastus  Perkins  made  In  1879 
to  George  C.  Davis  and  Stephen  E.  Spence. 
To  avoid  the  effect  of  the  deed  from  Erastus 
Perkins  and  from  Henry  E.  Perkins,  bis  bod, 
appellee  contends,  and  introduced  evidence  to 
show,  that  Scogln  not  desiring  to  keep  or  pay 
for  the  land,  and  being  dlssatisfled  with  bis 
bargain,  abandoned  it  In  December  after  bis 
purchase  in  April,  1867,  and  that  the  pur- 
chase-money notes  were  never  paid;  that 
thereupon  Erastus  Perkins  elected  to  rescind 
the  trade,  or  it  was  agreed  between  tbem  that 
it  should  be  rescinded,  and  Perkins  took  pos- 
session, which  he  retained  until  his  death  in 
1872 ;  that  It  was  inventoried  by  bis  adminis- 
trator In  1875;  and  that  the  sale  by  bis  ad- 
ministrator conveyed  good  title.  It  was  con- 
ceded that  one  Holliday,  who,  as  the  surviv- 
ing husband  of  one  of  the  daughters  of  Scog- 
ln, owned  an  undivided  interest  of  one-fif- 
teenth In  the  land,  if  appellants'  contentions 
are  sound,  was  barred  of  any  right  of  recov- 
ery by  the  statute  of  limitations.  By  reason 
of  her  coverture  there  was  no  bar  of  Mrs. 
Evans'  right  When  appellee  bought  in  1879, 
no  one  was  on  the  land.  He  immediately,  or 
very  soon  after  his  purchase,  began  to  make 
use  of  the  land  by  cutting  wood  off  of  It, 
both  for  bis  own  use  and  for  sale;  built 
cabins  on  It  for  wood  choppers,  who  lived  on 
it  until  1886,  when  he  opened  a  field  and  built 
a  log  house,  which  was  occupied  by  a  tenant 
until  1892,  when  he  built  a  frame  house  and 
other  outhouses  and  improvements,  and  in- 
closed the  land.  There  appears  to  have  been, 
if  not  continuous  actual  possession  and  occu- 
pancy by  appellee  since  his  purchase  In  1879, 
at  least  such  actual  possession  and  occupancy 
for  a  larger  portion  of  the  time,  and  actual 
and  continuous  use  and  active  assertion  of 
ownership  all  of  the  time.  No  claim  or  as- 
sertion of  ownership  was  ever  made  by  ap- 
pellants, or  any  one  else  claiming  under 
Scogln,  from  the  time  of  his  leaving  the  prem- 
ises in  December,  1867,  or,  at  least,  not  later 
than  April,  1868,  up  to  which  time  appellants 
claim  Scogln  had  a  tenant  on  the  land,  until 
about  the  time  of  the  filing  of  this  suit  in  De- 
cember, 1901.  No  direct  proof  was  made  as 
to  the  payment  or  nonpayment  of  the  notes 
given  by  Scogln  for  the  land.  Proceeding 
now  to  the  assignments  of  error. 

By  the  first  assignment  appellants  complain 
of  the  action  of  the  trial  court  In  refusing  to 
instruct  the  Jury  to  return  a  verdict  for  plain- 
tiffs for  ^Vit  of  the  land.    The  first  proposi- 


tion under  this  assignment  Is  that  no  vendor's 
lien  arose  from  the  transaction  between  E.  S. 
Perkins  and  A.  Q.  Scogln,  because  the  defer- 
red consideration  recited  In  the  deed  is  the 
delivery  of  "six  thousand  silver  dollars  of 
the  coinage  of  the  Republic  of  Mexico."  If  It 
were  material  to  the  decision  of  this  question. 
It  is  at  least  doubtful  whether  an  equitable 
or  implied  vendor's  Hen  would  not  have  ex- 
isted to  secure  the  jierformance  of  the  con- 
tract to  pay  "six  thousand  silver  dollars  of 
the  coinage  of  the  Republic  of  Mexico"  aa 
the  purchase  money  of  the  land,  in  the  ab- 
sence of  the  express  lien  retained  in  Perkins' 
deed  to  Scogln. .  Dissenting  opinion  of  Stone, 
C.  J.,  In  Parrlsb  v.  Hastings,  102  Ala.  414, 
14  South.  783,  48  Am.  St.  Bep.  50,  ciUng 
authorities ;  Howe  v.  Harding,  76  Tex.  17,  13 
S.  W.  41,  18  Am.  St  Bep.  17;  Bradley  ▼. 
Bosley,  1  Barb.  Ch.  (N.  T.)  125;  Deason  v. 
Taylor,  53  Miss.  700.  In  a  suit  upon  these 
notes  or  obligations  given  by  Scogln,  if  there 
had  been  no  express  lien  reserved,  we  can  see 
no  inherent  dlflBcuIty  In  establishing  the  value 
of  Mexican  silver  dollars,  and  declaring  and 
foreclosing  the  vendor's  lien.  We  think  a 
distinction  can  very  well  be  made  between 
such  a  case  as  is  here  presented  and  cases  In 
which  the  consideration  for  the  conveyance  of 
land  is,  for  Instance,  the  support  and  main- 
tenance of  the  vendor  by  the  vendee,  as  In 
the  case  of  Peters  v.  Tunell,  43  Minn.  473,  45 
N.  W.  867,  10  Am.  St  Rep.  252,  and  McOand- 
llsh  V.  Keen,  18  Grat  (Va.)  615,  or  where  the 
vendee  was  to  build  a  bouse  for  the  vendor  on 
another  tract,  combined  with  other  compli- 
cated stipulations,  as  in  HIscock  v.  Norton, 
42  Mich.  321,  3  N.  W.  868,  or  even  where  the 
consideration  Is  the  delivery  of  so  many 
pounds  of  cotton,  no  particular  grade  of  cot- 
ton being  stipulated,  as  in  Harris  v.  Hanle, 
87  Ark.  348.  In  this  case  it  is  said  that  the 
implied  lien  would  not  exist  where  there  Is 
"the  introduction  of  such  schemes  by  the 
parties,  and  their  blending  of  bargainings  in 
such  way  as  to  disable  the  court  from  ascer- 
taining and  defining  with  any  certainty  the 
present  amount  In  money,  or  Identifying  the 
charge  sought  to  be  enforced."  But  it  is  not 
necessary,  we  think,  to  decide  whether,  in  the 
present  case,  if  no  lien  had  been  expressly 
reserved,  the  Implied  vendor's  lien  would  ex- 
ist In  all  of  the  cases  cited  by  appellants  In 
support  of  the  proposition  advanced  by  them 
there  Is  implied  a  dear  distinction  of  cases 
where  an  express  lien  is  retained.  The  court 
says  In  Harris  v.  Hanle^  supra:  "Whilst 
courts  of  equity  will  create  the  lien  for 
amounts  which  are  liquidated,  they  decline 
the  double  task  of  liquidating  the  damages 
and  then  declaring  a  lien  in  favor  of  parties 
who  have  not  reserved  one  in  the  deed."  In 
the  case  of  Whlteley  v.  Central  Trust  Co.,  76 
Fed.  74.  22  O.  C.  A.  67,  34  L.  R.  A.  303,  cited 
by  appellants,  the  consideration  was  held  to  be 
of  too  complicated  a  nature  to  afford  a  basis 
of  the  Implied  Hen,  bnt  the  court  ouotps  froni 
RaUroad  Co.  v.  Lewton,  20  Ohio  St  401:  "It 
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aiay  be  tSmt  this  eqtilty-  «t  the  defendant  In 
error  ia  not,  technically,  what  Is  commonly 
called  a  Vendor's 'Hen,*  inaamach  as  the  legal 
title  has  not  been  conTeyed  by  blm  to  the  pur- 
chaser. It  is,  however,  at  least  as  strong  a 
bold  upon  the  property  mid  as  the  Hen  of  a 
vendor  after  tide  conveyed;  for  here  not 
only  Is  an  equity  retained  by  the  vendor  in 
the  property  sold,  to  the  extent  of  the  unpaid 
purchase  money,  bnt  the  legal  title  Is  also  re- 
tained by  him  as  additional  security.  It  can- 
not  be  said  in  this  case  'that,  from  the  nature 
and  objects  of  this  sale,  the  vender  did  not 
intend  to  r^  upon  the  thing  sold  as  seenrity 
for  his  payment'  Retaining  the  legal  title  is 
very  strong,  If  not  conclusive,  evidence  that  he 
did  tntrad  to  rely  npon  It  as  security.  The 
presumption,  however,  in  all  cases,  even 
where  the  vendor  conveys  the  legal  title,  is 
that  he  intends  to  rely  upon  the  property  sold 
as  security.  And  before  tbls  abandonment  or 
waiver  of  such  security  can  be  found.  It 
must  be  shown  ttiat  he  did  not  intend  to  rely 
upon  It,"  and,  dlstlngulBhing  this  case  from 
the  one  before  It,  the  court  adds:  "From  the 
fact  that  the  vendor  had  retained  the  legal 
title  It  Is  very  clear  that  the  Ohio  court  did 
not  have  the  question  now  presented  In  this 
case." 

Appellants  contend  that,  altbongb  the  con- 
tract lien  may  be  enforced  as  a  lien,  inasmuch 
as  from  the  nature  of  tlie  consideration  the 
Implied  vendor's  lien  would  not  exist,  In  the 
absence  of  the  express  lien  reserved,  the  sn- 
perlor  legal  title  does  not  remain  In  the  ven- 
dor until  the  purchase  money  is  paid.  Tbls 
contention  is  not  sound.  Whether  the  pur>- 
ebase  money  be  payable  In  Mexican  silver 
dollars,  or  other  commodity,  the  express  res- 
ervation of  the  vendor's  Hen  npon  the  land  to 
secure  such  payment  leaves  the  superior  le- 
gal title  in  the  vendor  until  the  purchase 
price  is  discharged,  and  all  the  consequences 
flowing  from,  aitd  Inhering  in,  a  sale  for 
legal  tender  money.  Inhere  In,  and  flow  from, 
this  contract  wherein  the  purchase  money  is 
6,000  silver  dollars  of  the  coinage  of  the  Re- 
public of  Mexico.  What  these  consequences 
are  has  been  settled  by  a  long  line  of  deci- 
sions In  this  state.  In  such  case,  the  vendor, 
npon  failure  to  pay  the  purchase  money,  or 
discharge  the  obligation — ^the  consideration  of 
sale — may  rednd  the  sale,  and  take  possession 
of  the  land,  or  sell  It  to  another.  Such,  we 
think,  was  the  nature  of  the  contract  here. 
It  was  not  necessary,  as  stated  by  appellants 
in  tbetr  second  proposition,  that  an  Instru- 
ment of  writing  should  have  been  signed  by 
Scogin  to  divest  his  title.  He  had  no  title 
«xcept  one  conditioned  upon  the  discharge  of 
hfs  obligation  for  the  purchase  money.  It 
would  be  a  waste  of  time  to  multiply  author- 
ity upon  this  proposition.  Loan  ft  Trust  Co. 
V.  Beckley,  96  Tex.  274,  54  S.  W.  1027; 
Botsess  V.  Millican,  CO  Tex.  401;  Hale  v. 
Baker,  60  Tex.  217.  This  right  of  rescission 
can  only  be  exercised  when  the  purchase 
money,  or  a  part  thereof^  is  unpaid,  and  the 
108  S.W.— 26 


notes  are  held  by  tke'  vendor  or  by  some  one 
to  whom  he  has  transferred  them,  together 
with  his  superior  legal  title. 

In  this  connection,  by  the  third  proposition 
under  the  first  assignment  of  error,  the  point 
is  presented  that  there  was  no  proof  that  the 
notes  were  unpaid,  and  that  in  the  absence 
of  such  evidence  the  presumption  obtains,  aft- 
er the  lapse  of  such  a  length  of  time,  that 
they  have  been  paid.  It  is  further  contended 
by  the  appellants,  under  tbeir  third  assign- 
ment of  error,  that  the  court  erred  In  cbarg>- 
Ittg  the  jury  that  the  burden  of  proof  was 
upon  appellants  to  show  that  the  purchase- 
money  notes  were  paid.  If  Perkins  was  as- 
serting bis  right  to  recover  the  land  upon  bis 
superior  title  against  Scogln,  who  had  re- 
mained In  possession,  there  Is  no  question 
that  the  presumption  would  be  as  contended 
by  appellants ;  but  if,  as  the  evidence  tended 
to  show,  and  was  sufficient  to  show,  Scogln 
abandoned  the  premises  after  a  few  months' 
occupancy,  and  no  assertion  of  title  or  claim 
of  ownership  was  ever  afterwards  made  by 
him  or  any  one  holding  or  claiming  title  under 
blm  for  nearly  40  years,  and  Perkins,  shortly 
after  such  abandonment,  went  Into  possession, 
and  those  claiming  under  him  h^ve  been  ever 
since  in  possession,  claiming  such  title  as 
could  only  exist,  upon  the  ground  of  a  rescis- 
sion of  the  sale  by  Perkins,  in  a  suit  by 
Scogln's  heirs,  after  such  lapse  of  time, 
against  the  appellee  claiming  tlUe  under  Per- 
kins, and  himself  In  possession  under  such 
title  for  26  years  before  the  assertion  of  such 
claim,  we  think  that  the  presumption  shift- 
ed from  appellee  to  appellants.  The  burden 
of  showing  that  the  purchase  money  was  not 
paid  was  sufficiently  met  by  the  presumption 
arising  from  the  long  exercise  of  such  rights 
as  could  properly  exist  only  upon  the  nonpay- 
ment of  the  purchase  money,  and  the  burden 
would  be  npon  appellants  to  rebut  such  pre- 
sumption. Otherwise,  a  vendee  could  allo>w 
the  vendor  to  take  possession,  the  purchase 
money  being  unpaid,  make  no  movement  that 
-vfould  Indicate  that  his  right  to  do  so  was  de- 
nied or  questioned,  and,  after  time  had  de- 
stroyed all  evidence  as  to  this  fact,  success- 
fully assert  bis  title.  The  presumption  of 
payment  where  the  vendee  has  remained  In 
possession  for  a  long  time,  without  any  as- 
sertion of  his  superior  title  by  the  vendor, 
rests  upon  the  failure  oa  the  part  of  the 
vendor  to  assert  his  claim  against  the  vendee 
in  possession.  For  a  like  reason,  the  failure 
of  the  vendee  to  assert  his  claim  for  such  a 
length  of  time  against  the  vendor  and  those 
claiming  under  him  In  possession  should  car- 
ry a  presumption  of  nonpayment.  In  either 
case  the  presumption  Is  against  the  party 
who  has  by  his  silence  and  inaction  acquiesc- 
ed in  the  assertion  of  the  hostile  claim. 
There  is  nothing  in  the  decisions  cited  by 
appellants  holding  that  after  a  long  lapse  of 
time  it  will  be  presmned  that  the  purchase 
money  has  been  paid,  inconsistent  with  the 
cooclufdona  here  axmoonoed.     They  are  all 
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cases  In  whlcb  the  vendor  sues  the  vendee  In 
poBsesBion. 

Erastus  Perkins,  by  bis  will  executed  In 
1868,  left  all  of  his  estate  to  Ann  W.  Perkins, 
daughter  of  his  son,  Henry  E.  Perkins.  Hen- 
ry E.  Perkins,  by  bis  will  executed,  in  1872, 
left  all  of  bis  estate  to  Ann  W.  Perkins,  his 
wife.  He  died  Jnly  20,  1873.  Ann  W.  Per- 
kins died  May  23,  1873,  leaving  a  will  by 
which  all  of  her  estate  was  devised  to  her 
husband,  Henry  E.  Perkins.  On  September  1, 
1873,  A.  S.  Richardson  was  appointed  admin- 
istrator of  the  three  estates.  The  property 
in  controversy  was  not  entered  upon  the 
original  Inventory,  but  In  December,  1876,  the 
administrator  submitted  what  he  styles  an 
annual  report,  in  which  be  reports,  as  not 
having  been  theretofore  mentioned  as  the 
property  of  the  estate  of  E.  S.  Perkins,  "a 
tract  of  land  part  of  the  Perkins  farm  on 
Bray's  bayou,  In  Harris  county,  at  one  time 
sold  to  A.  O.  Scogin,  now  deceased,  which 
sale  was  subsequently  cancelled,  etc.,  say  250 
acres,  part  of  the  Luke  Moore  league  In 
Harris  county,  valued  at  ten  dollars  per 
acre."  The  land  was  regularly  appraised  by 
appraisers  at  that  price.  There  appeared  in 
the  original  Inventory  a  tract  of  154  acres 
of  land  on  the  south  side  of  Bray's  bayou, 
part  of  Luke  Moore  and  Jacob  Thomas  sur- 
veys, appraised  at  $1,600.  On  February,  1879, 
the  heirs  of  Erastns  S.  Perkins,  who  were 
also  the  sole  heirs  of  Ann  W.  and  Henry  E. 
Perkins,  petitioned  the  probate  court  for  an 
order  to  the  administrator  to  sell  all  of  the 
property  of  said  estates  for  the  payment  of 
debts,  which  was  done.  The  administrator 
reported  the  sale,  among  other  property,  of 
"154  acres  of  the  Luke  Moore  and  Jacob 
Thomas  tract"  at  5  cents  per  acre,  which  sale 
was  disapproved  by  the  court,  and  the  ad- 
ministrator ordered  to  resell  on  the  first 
Tuesday  in  September,  1879.  On  the  26th  of 
July,  1879,  the  administrator  was  ordered  to 
sell  on  the  first  Tuesday  In  September,  1879, 
the  250  acres,  "part  of  the  Perkins  farm  on 
Bray's  bayou,  Harris  county.  In  the  lower 
half  of  the  Luke  Moore  league."  On  September 
16,  1879,  the  administrator  reported  the  sale 
of  "400  acres,  part  of  the  Luke  Moore  and 
Jacob  Thomas  leagues,"  which  sale  was  duly 
approved  on. September  25,  1879.  This  400 
acres  must  be  taken  to  embrace  the  250  acres 
ordered  to  be  sold  July  26th,  and  the  154 
acres  ordered  to  be  resold,  both  sales  being 
ordered  to  be  made  on  the  same  day;  the  two 
tracts  constituting  one  body  of  land.  Under 
these  orders  the  administrator  sold  and  con- 
veyed to  George  C.  Davis  and  Stephen  B. 
Spoice  the  said  400  acres,  which  included 
the  land  In  controversy.  Appellants  challenge 
this  sale  and  the  conveyances  thereunder  aa 
void  on  the  grounds  that  the  administrator 
had  no  Jurisdiction  to  sell,  the  property  never 
having  been  inventoried,  that  there  was  no 
proper  order  of  sale,  and  that  the  deed  Is 
void  for  want  of  description.  None  of  these 
objections  are  tenable.    The  reference  to  the 


location  of  the  land  on  Bray's  bayou,  that  It 

was  a  part  of  the  Perkins  farm,  and,  as  to 
the  260  acres,  that  it  was  the  tract  previous- 
ly sold  to  Scogin,  with  evidence  that  Perkins 
only  owned  this  400  acres  on  Bray's  bayou, 
part  of  it  lying  north  and  part  south  of  the 
bayou,  was,  we  think,  raCb  description  as 
would  serve  to  Indentlfy  the  land.  Hermann 
v.  Likens,  90  Tex.  448,  89  a  W.  282.  If,  bow- 
ever,  the  sale  was  void,  the  effect  would  be 
that  such  title  as  was  attempted  to  be  con- 
veyed would  still  be  In  the  estate  and  heirs 
of  Perkins,  and  would  not  assist  appellants 
in  their  right  of  recovery,  unless  they  were 
entitled  to  recover  under  the  prior  posses- 
sion of  Scogin.  Under  the  facts  stated  as 
to  this  prior  possession,  continued  for  only  a 
few  months  and  then  abandoned,  without  any 
assertion  of  right  or  claim  of  ownership  for 
86  years,  we  do  not  think  that  appellants 
were  entitled  to  recover  upon  it  This  leaves 
them  with  the  right  to  recover  only  upon  the 
the  strength  of  their  title  under  the  deed  to 
Soogin,  and  if,  under  the  evidence,  the  title 
asserted  by  Perkins  and  his  administrator  is 
superior  to  snch  title  of  appellants,  they  can- 
not recover  whether  or  not  the  administra- 
tor's deed  conveyed  good  title.  The  second 
assignment  of  error  presenting  objections 
to  the  introduction  of  the  administrator's 
deed  In  evidence  is  overruled. 

The  third  assignment  of  error  aasalls  the 
charge  of  the  court  that  "the  instrument, 
or  two  Instruments  upon  the  same  sheet, 
one  signed  by  E.  S.  Perkins  and  witnessed  by 
Henry  E.  Perkins,  the  other  signed  by  Henry 
Perkins,  was  or  were  In  law  a  deed  from 
Erastns  Perkins  to  A.  O.  Scogin  to  the  tract 
of  land  of  which  the  land  in  controversy  is  a 
part,  and  the  legal  effect  of  the  same  was,  by 
reason  of  a  retention  of  a  lien  thereon  for 
the  unpaid  purchase  money,  to  leave  tbe 
superior  title  in  E.  S.  Perkins,  and  to  vest 
A.  a.  Scogin  with  such  character  of  title  as 
that,  in  order  to  enable  plaintiff,  his  heir, 
to  recover  land  upon  it  in  this  action,  she  Is 
required  to  show  by  a  preponderance  of  the 
evidence  that  the  balance  of  the  purchase 
money  has.  In  fact,  been  paid,  as  the  title 
did  not  vest  in  Scogin  or  his  heirs  until  the 
purchase  money  was  paid."  The  objections 
to  the  latter  part  of  this  charge,  as  to  the 
burden  of  proof  upon  the  issue  of  payment 
or  nonpayment  of  the  purchase  money,  have 
been  heretofore  disposed  of. 

It  is  contended  by  appellants,  that  the 
effect  of  the  quitclaim  deed  of  Henry  Perkins, 
at  least,  was  to  vest  in  Scogin  the  absolute 
title  to  one-half  of  the  land ;  the  land  being 
community  property  of  Erastns  Perkins  and 
his  wife,  mother  of  Henry  Perkins,  who  was 
the  only  child.  We  have  seen  that  the  proi>- 
erty  was  in  fact  community  property;  that 
Mrs.  Perkins  died  in  1861,  leaving  Henry 
Perkins  sole  Issue  of  the  marriage.  The  deed 
of  E.  S.  Perkins  was  not  a  mere  quitclaim,  but 
a  conveyance  of  the  land.  Garrett  t.  Chris- 
topher, 74  Tex.  453,  12  S.  W.  67,  16  Am.  8t> 
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Rep.  800,  aad  the  Hen  was  leanred  upon  the 
entire  premiaea  to  secure  the  purchase  money 
dne  for  the  entire  premises.  If  appellants' 
contention  be  true,  E.  S.  Perkins  sold  and  con~ 
▼eyed  only  hie  half  Interest  for  $9,000,  and 
H.  E.  Perkins  conveyed  bis  half  for  the  nom- 
inal consideration  of  $1.  The  deed  of  H.  E. 
Perkins  was  executed  on  the  back  of  the  deed 
from  E.  S.  Perldns  at  the  same  time,  ac- 
knowledged at  the  same  time,  and  recorded 
at  the  same  time.  E.  S.  Perkins  baring 
conveyed  the  entire  estate,  so  far  as  be  could 
do  ao,  the  Instrument  executed  by  H.  E.  Per- 
kins must  be  taken  as  only  confirmatory  of 
bis  father's  deed,  and  the  two  instruments 
taken  together  as  the  joint  deed  of  the  par- 
ties for  the  consideration  named,  which  was 
to  be  paid  to  E.  S.  Perkins,  and  for  which  a 
lien  on  the  entire  premises  was  retained  In 
bis  favor.  Mrs.  Perkins  died  in  1861,  the 
war  Intervened,  by  reason  of  which  business 
of  all  kinds  was  interrupted,  so  that  in  1867, 
when  this  deed  was  executed,  It  is  reasonable 
to  conclude  that  there  existed  a  necessity  for 
the  sale  of  this  land  for  the  payment  of  com- 
munity debts.  That  Scogln  understood  that 
bis  failure  to  pay  the  purchase  money  author- 
ized a  reclsslon  of  the  sale  as  to  the  entire 
tract  is  abundantly  shown  by  his  abandon- 
ment of  the  premises,  and  by  the  entire  failure 
afterwards,  of  either  him  or  his  heirs,  to  as- 
sert any  title  to  the  whole  or  any  part  of  the 
land.  According  to  appellants'  contention  he 
had  an  absolute  and  unconditional  title  to 
one-half  of  the  land  upon  which  he  owed 
nothing,  and  upon  which  there  was  no  Hen. 
It  is  clear  that  Scogln  himself  did  not  so 
nnderstand  It  The  third  assignment  Is  over- 
ruled. 

There  was  no  error  in  that  portion  of  the 
charge  set  out  In  the  fourth  assignment  The 
charge  Is  as  follows:  "The  defendant  claims 
that  under  the  circumstances  of  the  case,  a 
cancellation  of  the  contract  or  purchase  may 
be  presumed.  Upon  this  point  yon  are  in- 
structed that  if  you  believe  that  such  can- 
cellation of  the  contract  Is  consistent  with 
the  other  facts  and  circumstances  In  evi- 
dence, you.  will  be  authorized  to  presume  a 
cancellation,  amd  you  are  not  necessarily  re- 
stricted to  what  may  fairly  be  supposed  to 
have  occurred,  but  rather  to  what  may  have 
occurred,  and  what  seems  requisite  to  quiet 
the  title  of  those  in  possession  of  the  land. 
The  presumption  of  cancellation.  If  such  you 
presume,  is  not  conclusive,  but  la  prima  facie, 
and  subject  to  be  rebutted  by  other  facts  and 
circumstances  In  evidence.  If  there  was  a 
cancellation  of  the  trade,  It  was  not  neces- 
sary that  the  same  should  have  been  reduced 
to  writing,  as  the  same.  If  there  was  such, 
conld  have  been  made  by  verbal  agreement 
between  Perkins  and  Scog^In,  or  betweep  Per- 
tdns'  administrator  and  Scogln,  or  between 
Perkins'  administrator  and  Scogln's  adminis- 
trator." It  is  not  an  unreasonable  presump- 
tion from  the  facts  in  the  record  that  the 


rescission  of  the  sale  and  taking  possession 
of  the  land  by  Perkins  was  agreed  to,  or  ac- 
quiesced in,  by  Scogln  and  by  those  claiming 
under  him,  including  his  widow  who  admin- 
istered upon  his  estate.  It  appears,  in  ad- 
dition to  the  other  evidence  heretofore  refer- 
red to,  that  this  land  was  never  Inventoried 
as  part  of  his  estate. 

What  has  been  said  disposes  of  the  fifth 
assignment  of  error.  Under  the  circum- 
stances herein  detailed,  in  a  suit  by  the  heir 
of  Scogln  against  appellee  In  possession, 
claiming  under  Perkins,  after  this  lapse  of 
time,  the  burden  would  be  upon  appellants 
to  show  that  the  notes  were  paid,  or  that 
Perkins  had  transferred  them  before  he  ex- 
ercised the  right  of  rescission.  Long  acqui- 
escence in  this  act  of  rescission,  until  every- 
body connected  vdth  the  transaction,  or  like- 
ly to  know  anything  about  It  was  dead,  au- 
thorizes such  a  presumption  that  the  title 
claimed,  and  possession  exercised  by  Perkins 
and  acquiesced  in  by  Scogln  and  bis  admin- 
istrator and  heirs,  was  a  rightful  title  and 
possession.  It  was  not  necessary  to  show 
that  Perkins  gave  Scogln  notice  of  his  right 
to  rescind,  which  was  promptly  exercised, 
after  the  occasion  therefor  arose. 

The  charge  complained  of  In  the  sixth  as- 
signment of  error  Is,  in  substance,  identical 
with  a  charge  approved  by  the  Court  of  Civil 
Appeals  In  Staley  v.  Stone,  92  8.  W.  1020, 
In  which  a  writ  of  error  was  denied  by  the 
Supreme  Court.  The  charge  is  as  follows: 
"You  win  consider  the  question  whether  the 
trade  for  the  land  was  canceled,  and  his 
right  thereunder  surrendered  by  Scogln,  and 
In  passing  upon  this  question  you  will  take 
into  consideration  the  actions  of  Scogln,  his 
dedaratlons,  if  any  you  believe  be  made,  the 
time  when  he  left  the  land,  the  lapse  of  time 
that  has  passed  since  that  time,  his  ability  or 
Inability  to  pay,  as  the  same  Is  revealed  by 
the  evidence,  the  assertion  or  nonassertlon 
of  right  by  him,  or  those  claiming  under  him, 
the  assertion  of  right,  If  any,  by  others  claim- 
ing under  Perkins,  the  action  of  Perkins'  ad- 
ministrator in  Inventorying  the  land  as  a 
part  of  his  estate,  and  the  sale  of  It  by  the 
administrator,  and  all  the  facts/ and  circum- 
stances which  will  throw  light  upon  the 
question;  and  If  you  believe  from  all  the 
facta  and  drcumstances  that  the  trade  was 
canceled,  or  that  Scogln  abandoned  the  prop- 
erty, you  will  find  for  the  defendant"  The 
charge  was  not  upon  the  weight  of  the  evi- 
dence, and,  taken  in  connection  with  the  two 
preceding  paragraphs,  gave  the  jury,  we 
think,  the  correct  rules  of  law,  applicable  to 
the  facts,  by  which  to  determine  the  issue  of 
cancellation  or  rescission. 

What  has  been  said  disposes  also  of  the 
remaining  assignments  of  error,  which  are 
without  merit. 

We  find  no  error  in  the  judgment  and  It 
Is  affirmed. 

Affirmed. 
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HOUSTON'  &  T.  O.  R.  CO.  v.  BURNET  et  al.* 

(Court  of  Civil  Appeals  of  Texas.    Feb.  15,  lOOS. 

RebeariDg  Denied  March  7,  1908.) 

1.  Mabtbb  and  Sebvant  —  Railroads  —  Seo- 

TIOK      FOBEUAN     KlIXEO    —    CoNTBlBUTOBY 

Nboliokncb— QirKsnoR  vob  Jcbt. 

whether  a  section  foreman  struck  by  • 
train  while  attempting  to  remove  a  hand  car 
from  a  track  was  guilty  of  contributory  negli- 
gence, held,  in  an  action  for  his  death,  a  ques- 
tion for  the  jury. 

2.  SaMB— EVIDtRCK. 

Tliat  a  section  foreman  attempted  to  remove 
a  band  car  from  a  track  in  front  of  an  approach- 
ing train  warrants  an  inference  that  bis  motive 
was  to  prevent  a  derailment  of  the  train,  and 
thereby  save  the  lives  of  its  passengers. 
8.  Samb— Violation  of  Rules— QufssnoN  fob 

JURT. 

In  an  action  against  a  railway  company  for 
the  death  of  a  section  foreman  struck  by  a 
train  while  attempting  to  remove  a  liand  cat 
from  a  track,  hel4  a  question  for  the  jury 
whether  he  violated  company  rules  governing 
sectionmen. 
4.  Sauk— Cbossino  Signal*— Dtrrr  to  Seo- 

TIONMXR. 

The  statute  requiring  locomotive  whistles 
to  be  sounded  on  approaching  road  crossings  is 
for  the  benefit  of  sectionmen  on  the  track,  as 
well  as  for  persons  using  the  crossings. 
6.  Sake — Question  fob  Jcbt. 

In  an  action  for  the  death  of  a  section  fore- 
man struck  by  a  train  while  attempting  to  re- 
move a  tiand  car  from  a  track,  held  a  question 
for  the  jury  whether  the  operatives  of  the  train 
used  care  to  discover  the  situation  of  the  sec* 
tion  crew  in  time  to  stop  the  train  before  reach- 
ing them. 

6.  Same— Duty  to  Keep  Lookout. 

To  persona  rightfully  on  a  railway  track, 
where  train  operatives  may  expect  them  to  be, 
the  operatives  owe  the  general  duty  of  lookout, 
and  must  exercise  ordinary  care  to  discover 
tliem,  OS  well  as  to  avoid  Injury  after  die  peril  it 
discovered. 

7.  Saub— CoKTBiBtrrOBT  Neouqenoe. 

A  railway  company  is  not  iiahle  for  injui7 
to  an  employ^  struck  b^  a  train  while  on  the 
track,  thougli  the  operatives  have  neglected  their 
duty  to  keep  a  lookout,  and  to  use  oi-dinary  care 
to  avoid  injury  after  discovery  of  the  peril,  where 
tlie  injured  person  has  not  exercised  reasonable 
care  for  his  own  safety. 

8.  Same— iNSTBUCTiONS. 

In  an  action  for  the  death  of  a  section  fore- 
man struck  by  a  train  while  attempting  to  re- 
move a  hand  car  from  a  track,  an  instruction 
that  locomotive  engineers  must  use  ordinary  care 
to  discover  employes  rightfully  on  the  track  by 
keeping  a  reasonaDls  lookout ;  that  If,  by  exer- 
cising ordinary  care,  (be  engineer  would  have 
discovered  decedent  in  time  to  have  prevented 
liis  deatii ;  and  if  bis  failure  to  keep  a  lookout, 
if  he  so  failed,  was  negligent,  etc.,  plaintiffs 
could  recover — was  not  objectionable  as  in  effect 
stating  that  the  rules  for  warning  sectionmen 
were  insufficient  and  unreasonable,  and  that  the 
jnry  should  disregard  evidence  thereof. 

9.  Same— Enoineeb's  Dutt. 

Locomotive  engineers  must  keep  a  lookout 
for  persons  rightfully  on  the  track. 

10.  Same— Discovered  Peril. 

Evidence  in  an  action  for  the  death  of  a 
section  foreman  struck  by  a  train  while  at- 
tempting to  remove  a  hand  car  from  the  track 
held  to  warrant  a  charge  on  discovered  peril 

lit   AfFEAL— HABMLESB    EBBOB— EVIDENCE. 

In  an  action  for  the  death  of  employ^  struck 
by  a  passenger  train,  any  error  in  admitting 
•Tidence  that  the  engine  was  a  freight  engine 

•Writ  of  error  denied  b7  Supreme  Court 


and  the  engineer  c  freight  engineer  was  ham- 
less,  where  the  evidence  showed  that  there  is 
no  practical  difference  between  the  two  classes 
of  engines,  and  there  was  no  proof  that  any 
greater  sldll  is  required  to  operate  one  than 
the  other,  or  that  the  engineer  was  lacking  in 
skill  to  operate  either  kind. 
12.  Tbial— Instbdctionb  Covebed— Rktusai, 
— Pbopbiett. 

Instructions  covered    by   tliose   given    are 
properly  refused. 

Appeal  from  District  Court,  Collin  Coun- 
ty; J.  M.  Pierson,  Judge. 

Action  (or  wrongful  death  by  Turner  Bur- 
net and  others  against  the  Houston  &  Texas 
Central  Railroad  Company.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

See  95  S.  W.  741. 

Baker,  Botts,  Parker  &  Garwood,  Smith  & 
Wilcox,  and  M.  H.  Oamett,  for  appellant. 
R.  C.  Armstrong,  Abernathy  &  Mangum,  and 
Crane  &  Qllbert,  for  appellees. 

RAINBX,  C.  J.  J.  E.  Burnet  was  stru<* 
and  killed  by  a  train  of  the  Houston  &  Texas 
Central  Railroad  Company,  and  this  action 
was  brought  by  bis  wife,  Ehidora  Burnet, 
for  herself  and  as  next  friend  of  their  chil- 
dren, Turner  and  Raybum  Burnet,  to  recov- 
er against  said  raihroad  company  damages 
that  accrued  to  them  by  reason  of  such  kill- 
ing. The  defendant  answered  by  general  and 
special  demurrers,  general  denial,  assumed 
risk,  contributory  negligence,  and,  specially, 
that  X  B.  Burnet  was  an  experienced  rail- 
road man  and  section  foreman  of  defendant, 
and  sets  out  various  rules  of  the  company 
made  for  the  safety  of  its  employes,  and 
which  had  been  violated  by  Burnet,  and  also 
sets  out  various  acts  of  Burnet,  unnecessary 
to  mention  here,  that  caused  his  death,  and 
which  exonerates  defendant  from  liability. 
A  trial  resulted  In  a  verdict  and  Judgment  for 
plaintiffs,  from  which  this  appeal  Is  taken. 

The  deceased  at  the  time  of  his  death  was 
section  foreman  of  defendant  in  the  discbarge 
of  his  duty  as  such.  He  and  his  crew  of  six 
men  were  en  route  upon  a  hand  V:ar  to  a 
point  upon  the  track  where  they  were  to  en- 
gage In  cutting  grass  from  the  right  of  way. 
They  had  reached  a  point  about  two  miles 
south  of  McKlnney  early  In  the  morning 
when  an  excursion  train  was  seen  approach- 
ing, running  at  a  rate  of  speed  variously  esti- 
mated from  30  to  60  miles  an  hour.  The  men 
Immediately  left  the  hand  car  and  attempted 
to  remove  It  from  the  track.  The  greater 
portion  of  the  car  was  removed,  but  the 
flange  of  one  wheel  hung  upon  a  rail  and  all 
of  the  men,  except  one,  abandoned  It.  Bur- 
net, who  had  gotten  oft  on  the  opposite  side, 
seeing  the  condition  of  the  car,  ^rung  upon 
the  track  to  assist  In  removing  the  car,  and 
was  almost  Immediately  struck  by  the  train 
and  killed. 

The  first  assignment  of  error  presented  by 
appellant  Is  that  "the  verdict  of  the  Jury  is 
contrary  to  the  law  and  the  evidence,  and 
there  Is  no  evidence  tending  to  support  the 
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tame  In  eoe  toOowIng  partleulafB.i  («)  Tbe 
ondlBpated  proof  is  that  the  deceasedy  after 
be  bad  ceadied  a  place  of  safety,  voluntarily 
plaeed  blmaelf  ia  a  place  of  dancer  by  going 
back  npoa  the  track  immediately  in  front  of 
tbe  approacbing  train,  and  was  thereby  kiUedt 
and  tltat  In  so  doing  be  was  not  only  guilty 
of  a  Bflgligent  aet,  but  also  guilty  of  a  raab 
and  reckleas  act,  wblcb  was  tbe  sole  cause  of 
hla  deatb.  6>)  Tbe  nndispnted  proof  shows 
tbat  deceased  failed  to  comply  witb  tbe  rules 
of  tbe  company,  and  that  be  was  guilty  of 
negligence  in  not  sending  a  flagman  ahead  of 
tlie  band  car  before  going  upon  tbe  damp 
or  apt»oacbing  tbe  curve  and  going  upon  it, 
and  tills  act  was  the  proximate  cause  of  the 
accident,  (c)  Tbe  undisputed  proof  shows 
tbnt  the  defendant's  serrants  in  charge  of  tbe 
train  blew  tbe  whistle  at  all  of  the  crosalngs 
and  cnrvee,  and  that  they  were  keeping  a 
proper  lookout,  and  used  all  tbe  means  within 
tiieir  command  to  prevent  tbe  collision  as 
soon  as  tbey  discovered  tbe  presence  of  tbe 
deceased  and. hla  hand  car  upon  the  track, 
(d)  The  undisputed  proof  shows  that  tbe  de- 
cowed  was  guilty  of  a  rash  and  reckless  act 
In  going  back  upon  the  track  immediately 
in  front  of  tbe  rapidly  approadiing  train,  and 
ttiat  bis  act  in  so  doing  was  the  proximate 
and  Immediate  canoe  of  his  death,  (e)  Tbe 
undisputed  proof  shows  tbat  when  he  did 
lump  back  upon  tbe  track  in  front  of  the  en- 
gine he  turned  bis  face  away  from  tbe  train, 
and  remained  in  such  position  until  he  was 
•trucki  and  that  in  so  doing  he  was  guilty  of 
gross  negligence."  In  this  connection  tbe 
charge  was  asked  and  refused,  in  eETect  that 
tbe  verdict  la  not  supported  by  the  evidence. 
The  first  proposition  is  that  "the  undisput- 
ed evidence  in  this  case  shows  that  tbe  de- 
ceased, after  dlscoTerlng  the  approaching 
train,  bad  reached  a  place  of  safety,  and  tbat 
he  voluntarily  returned  to  the  track  immedi- 
ately In  front  of  tbe  rapidly  approaching 
train,  which  could  not  have  been  stopped. 
If,  therefore,  it  be  conceded  tbat  there  was 
any  negligence  upon  tlie  part  of  the  defend- 
ant railway  company,  tbe  act  of  the  deceased 
was  of  such  a  reckless  character  that  it  will 
be  declared  negligence  per  se,  and  tbe  proxi- 
mate canse  of  bis  death."  When  the  train 
was  first  discovered  apiffoachlng  by  the  sec> 
tlon  crew  tbe  band  car  waa  stopped,  and  Bur- 
net said:  "Boys,  lift  her  oIT  bodily."  He 
then  got  off  on  tbe  east  side,  and  took  off  tbe 
grab  box  and  placed  it  down  by  tbe  track. 
By  tbat  time  tbe  men  bad  removed  the  north 
end  of  tbe  car,  but  tbe  east  wheel  bung  on  tbe 
rail  and  all  tbe  men  left  the  car,  .but  one 
Campi.  Burnet  then  jumped  on  the  track,  and 
be  and  Camp  took  a  lift  trying  to  move  the 
car  wben  the  train  struck  and  killed  him. 
It  also  Btmck  the  band  car,  knocking  It  off 
tbe  track,  and  injured  another  of  the  crew. 
It  was  Burnet's  duty  to  remove  obMructions 
from  tbe  track.  The  train  was  running  very 
fast,  and  wtiether  or  not  under  tbe  clrcum- 
stancea  be  was  gnilty  of  negligence  was  prop- 


«l7  left  to  tbn  Jury.  On  this  phase  of  tba 
case  the  court  diarged  tbe  jury  as  follows: 
"In  ordec  to  entitle  plalutiflB  to  recover, 
among  other  things,  it  devolves  upon  them  to 
show,  by  a  preponderance  of  the  evidence, 
tbat  defendant's  engineer  in  charge  of  tlie 
train  was  guilty  of  negligence  in  running  said 
train  against  Burnet,  and  to  furtber  show 
that  the  deceased,  J.  E.  Burnet,  in  remaining 
on  or  near  said  defendant's  track  while  the 
train  was  rapidly  approaching,  was  not  guilty 
of  contributory  negligence,  and  in  this  con- 
nection yon  are  instructed  if  you  find  and  be- 
lieve from  the  evidence  that  tbe  deceased 
saw  defendant's  train  approaching  in  time  to 
bave  gotten  off  the  track  to  a  place  of  safety, 
and  you  furtber  believe  from  tbe  evidence 
tbat  the  deceased  r«nained  at  or  near  said 
track  for  the  purpose  of  removing  tbe  hand 
car  from  said  track,  with  a  view  thereby  of 
preventing  tbe  wreck  or  derailment  of  the 
train,  and  thereby  saving  the  lives  of  tlie  pas- 
sengers on  said  train,  then  if  you  believe  such 
was  bis  motive,  bis  conduct  in  so  remaining 
would  be  excusable,  unless  you  further  be- 
lieve from  the  evidence  tbat  in  so  placing  him- 
self in  a  position  of  peril  be  was  reckless  and 
raab,  as  It  would  aiH>ear  to  a  person  of  ordi- 
nary prudence,  under  all  tbe  facts  and  cir- 
cumstances of  tbe  case,  and  if  yon  find  and 
t>elieve  from  the  evidence  that  bis  conduct 
wben  80  viewed  was  rash  and  reckless,  then 
he  would  be  guilty  of  contributory  negli- 
gence." Tbis  paragraph  of  the  charge  is  at- 
tacked, and  tbe  proposition  submitted  is 
that  there  was  no  evidence  showing  tbat  tbe 
purpose  of  Burnet  in  going  on  the  track  at 
that  time  was  to  save  life  or  to  avoid  a 
breach  of  the  rules,  and  tbat  a  rash  and  re<&- 
less  exposure  of  life  is  not  JustiSable  In  an 
attempt  to  protect  tbe  life  of  another,  even 
as  against  the  negligence  of  a  third  party. 
It  is  difficult  for  a  person  standing  on  tbe 
track  to  tell  tbe  speed  at  which  a  train  is  ap- 
proaching, and  to  measure  the  distance  and 
tell  the  time  when  it  will  reach  him.  The 
stopping  of  the  hand  car,  as  it  was  moving 
slowly,  and  tbe  attempt  in  taking  it  off,  must 
have  consumed  but  a  few  moments,  and  Bur- 
net knowing  tbat  tbe  band  car  ought  to  be 
removed  from  tbe  track  to  prevent  tbe  chance 
of  a  wrecking  of  the  train,  the  inference  was 
fairly  deduclble  that  Burnet's  motive  was  to 
prevent  the  derailment  of  tlie  train,  and 
thereby  save  the  lives  of  passengers  on  said 
train,  and  the  court  did  not  err  in  presenting 
this  feature  of  the  case  to  the  jury,  as  well 
as  whether  or  not  tlie  act  was  rash  and  reck- 
less. Railway  v.  McVey  (Tex.  Cflv.  App.)  81 
8.  W.  9W ;  Railway  v.  Gray,  05  Tex.  424.  07 
S.  W.  763.  The  evidence  was  sufflcient  to 
support  the  verdict  on  tills  issue. 

It  is  further  contended  that  tlie  verdict  is 
not  supported  by  the  evidence,  for  tbe  reason 
that  tbe  proof  shows  witbeut  controversy  that 
tbe  deceased  violated  the  rules  of  the  com- 
pany In  failing  to  Btop  his  car  at  a  safe  dis- 
tance from  tbe  cut  and  send  a  fiagman  ahead 
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for  tbe  purpose  of  protectiiig  tbe  car,  and  that 
this  failure  was  tbe  proximate  cause  of  the 
collision.  Several  rules  of  the  company  were 
introduced,  which  in  substance  are :  Role  No. 
152  provides  that,  all  men  at  work  on  tbe 
track  or  bridges  must  bear  In  mind  that  In 
operating  tbe  road  under  telegraphic  (wders  a 
train  mar  pass  at  any  moment.  They  must 
keep  a  sharp  lookout  for  trains  from  either 
direction,  and  must  not  assume  that  a  train 
may  not  come  for  any  certain  time,  nor  act  on 
the  assurance  of  any  person  to  that  effect, 
but  will  at  all  times  protect  themselves  with 
proper  signals,  as  per  Rules  Nos.  140,  154, 
and  155.  Foremen  must  know  that  their 
gangs  are  always  supplied  with  proper  sig- 
nals, flags,  lanterns  and  torpedoes,  and  are 
thoroughly  instructed  as  to  their  use.  Rule 
149,  referred  to,  prescribes  what  signals  are 
to  be  used,  and  bow  tbe  torpedoes  are  to 
be  placed.  Rule  155  prescribes  that,  when 
It  is  necessary  for  trains  to  reduce  speed,  a 
green  flag  must  be  set  on  tbe  side  of  the 
track  at  least  90  rails  or  15  telegraph  poles 
from  tbe  place  on  the  engineer's  side  in  each 
direction,  as  a  caution  to  approaching  trains. 
Rule  102  reads  as  follows:  "Foremen  and 
all  others,  in  all  branches  of  the  Maintenance 
of  Way  service,  will  be  governed  by  all  the 
rules  of  tbe  company  relating  to  the  protec- 
tion of  life  and  property,"  and  prescribing 
tbe  precautions  to  be  observed  for  the  safe 
operation  of  trains.  Rule  110  prescribes  that 
every  employ^  must  be  conversant  with  the 
rules.  Rule  111  prescribes  that  none  will  be 
excused  for  a  violation  of  the  rules.  Rule 
112  prescribes  that  if  an  employ^  is  in  doubt 
as  to  the  meaning  of  the  rule  be  must  make 
application  to  proper  authority  for  an  ex- 
planation, and  will  not  be  excused  on  account 
of  Ignorance.  Rule  164  provides  tliat  "hand 
ears  must  be  run  with  great  caution  at  all 
times,  and  particularly  at  night  and  In  fogs. 
EYequent  stops  to  listen  for  approaching 
trains  must  be  made,  and  on  grades  flagmen 
must  be  sent  around  all  curves  as  an  addi- 
tional precautloa"  The  conclusion  is  fairly 
deduclble  from  the  evidence  that  the  section 
crew  on  their  way  to  work  that  morning  ob- 
served due  care ;  that  they  stopped  and  listen- 
ed for  trains,  and  that  they  had  not  reached 
a  place  where,  under  the  rules,  they  were 
required  to  send  out  a  flagman,  or  in  any 
manner  violated  tbe  rules  laid  down  by  the 
company  for  their  safety.  The  question 
whether  or  not  the  rules  were  violated  was 
properly  submitted  to  tbe  Jury,  and  the  evi- 
dence supports  the  finding  tbat  there  was  no 
violation. 

Tbe  court  charged  the  Jury,  in  effect,  that 
It  was  the  duty  of  the  engineer  In  charge  of 
the  train  to  blow  the  whistle  80  rods,  before 
reaching  a  public  road  crossing  at  grade  north 
of  where  deceased  was  at  tbe  time  be  was 
struck  by  tbe  engine,  and  south  of  McKinney, 
etc,  and  if  there  was  a  failure  to  blow,  and 
the  failure  to  blow  was  an  act  of  negligence, 
and  that  It  deceased  was  near  enough  to 


hear  such  whistle  had  It  been  blown,  and 
such  would  have  averted  the  injury,  to  And 
for  plaintlfF.  The  evidence  shows  that  there 
were  several  grade  crossings  between  McKin- 
ney and  the  point  where  the  hand  car  was 
struck,  about  1^  or  2  miles  south  of  Mc- 
Kinney. There  was  one  overhead  crossing 
about  89  feet  north  of  where  the  hand  car 
was  struck.  There  was  sufficient  evidence  to 
sustain  the  finding  that  there  was  no  whis- 
tle sounded  at  tbe  grade  crossings.  The 
contention  is  made  that  tbe  charge  is  mis- 
leading in  that  the  statute  applies  only  to 
persons  who  are  on  the  trade  or  about  to 
go  on  the  track,  at  a  crossing  with  the  high- 
way and  the  railroad  at  grade,  and  has  no 
reference  whatever  to  the  facts  of  this  case. 
We  do  not  concur  In  this  contention.  The 
section  crew  were  rightfully  on  the  track, 
regularly  in  tbe  discharge  of  their  duty,  and 
they  had  tbe  right  to  expect  tbe  operatives 
of  the  train  to  perform  the  duties  required 
of  them  in  such  operation.  While  it  was 
the  duty  of  the  section  crew  to  look  out  for 
their  own  safety,  it  was  also  the  duty  of  the 
train  operatives  to  keep  a  lookout  for  them, 
and  conform  to  tbe  reg^ulatlons  prescribed 
that  they  might  not  injure  other  employes. 
It  is  the  duty  of  sectionmen  to  stop  and 
listen  for  approaching  trains,  and  the  blow- 
ing of  tbe  whistle  at  crossings  is  one  means 
by  which  they  can  ascertain  tbe  approach  of 
tbe  train.  The  statute  prescribes  the  blow- 
ing of  whistles  at  the  crossings,  and  there 
is  no  reason  why  any  person,  lawfully  us- 
ing tbe  track,  should  not  rely  on  the  opera- 
tives of  trains  complying  with  tbat  duty.  Tbe 
court  did  not  charge  the  failure  to  give  tbe 
statutory  signals  to  be  negligence  per  se,  but 
left  tbat  question  to  be  determined  by  the  Jury 
under  the  evidence,  and,  tbe  evidence  warrant- 
ing the  charge,  there  was  no  error  in  giving 
it.  Railway  v.  Gray,  65  Tex.  32 :  Railway  r. 
Erode,  35  Tex.  Civ.  App.  155,  80  S.  W.  425. 
The  eighth  paragraph  of  the  charge  Is- at- 
tacked as  misstating  the  law,  and  upon  tbe 
weight  of  the  evidence.  It  reads  as  follows: 
"It  is  the  duty  of  an  engineer  in  charge  of 
a  locomotive  engine  to  use  ordinary  care  In 
discovering  tbe  employes  rightfully  on  the 
track  by  keeping  a  reasonable  lookout  for 
tbat  purpose,  and  if  you  find  and  believe 
from  tbe  evidence,  on  the  occasion  when 
Burnet  was  killed,  Beckwith,  the  engineer 
in  charge  of  defendant's  train,  did  not  dis- 
cover deceased  in  time  to  have  prevented  the 
collision  by  stopping  the  train,  and  yon  fur- 
ther find  and  believe  from  tbe  evidence  tbat 
said  engineer  in  charge  of  said  train  did  not 
exercise  ordinary  care  in  keeping  a  proper 
lookout  for  employes  and  objects  on  tbe 
track,  and  you  further  find  that  If  be  had 
exercised  such  care  as  an  ordinarily  prudent 
person  would  have  done,  he  would  have  dis- 
covered deceased  in  time  to  have  stopped  the 
train,  and  thereby  prevented  the  death  of 
Burnet,  and  yod  further  believe  from  the  ev- 
idence that  said  engineer's  failure  to  keep  a 
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proper  lookout.  If  yon  find  be  so  failed,  va* 
an  act  of  negligence  and  the  proximate  canse 
of  Bomet'a  deatb,  yon  will  find  for  the  plaln- 
tUCa,  and  aasees  their  damages  as  hereinafter 
instructed,  unless  you  find  for  the  defendant 
under  subsequent  Instructions." 

The  proposition  is  that  it  was  the  duty 
of  the  sectionmen  to  keep  out  of  the  way  of 
trains,  and  that  the  undisputed  evidence 
shows  that  the  operatiyee  of  the  train  used 
the  means  in  their  power  to  stop  the  train 
as  soon  as  the  section  crew  w^s  discovered. 
The  evidence  raised  the  iasue  as  to  whether 
the  operatives  of  the  train  used  care  to  dis- 
cover the  situation  of  the  section  crew  in 
time  to  stop  the  train  before  reaching  them, 
and  the  verdict  of  the  jury  was  warranted 
by  the  evidence.  The  law  as  announced  in 
Railway  Company  v.  Jacobson,  28  Tex.  Civ. 
App.  160,  66  S.  W.  1113,  in  which  we  concur. 
Is  applicable  to  this  case.  Mr.  Justice  0111, 
speaking  for  the  court,  said:  "We  under- 
stand the  law  to  be  that  as  to  persons  right- 
fully on  the  track,  where  the  operatives  of 
the  train  may  expect  them  to  be,  the  opera- 
tives owe  the  general  duty  of  lookout,  and 
must  exercise  ordinary  care  to  discover  them, 
as  well  as  to  avoid  Injury  after  the  peril  i» 
discovered.  A  violation  of  this  duty  would 
not  render  the  company  liable  If  the  person 
thereby  Injured  was  guilty  of  contributory 
negligence  in  falling  to  exercise  reasonable 
care  for  his  own  safety,  but  the  law  imposes 
the  duty,  nevertheless,  and  the  company  in 
such  case  is  not  acquitted  of  blame,  but  re- 
covery is  denied  because  the  injured  party  is 
also  in  fault  To  Illustrate:  Suppose  deceas- 
ed, in  the  lawful  discharge  of  his  duty  of  in- 
spectl<»i  after  the  passage  of  each  train,  had 
been  upon  the  bridge  in  question,  and  had  by 
some  means  become  disabled  so  that  he  could 
not  leave  It  Suppose  the  operatives  of  the 
train  could,  by  the  exercise  of  a  reasonably 
careful  lookout,  have  discovered  him  in  time 
to  avoid  injuring  him.  Can  it  be  doubted 
that  in  such  a  case  the  company  would  be 
liable?"  Railway  Co.  v.  Watkins,  88  Tex.  24, 
29  S.  W.  232 ;  Railroad  v.  Sympklns,  M  Tex. 
615,  38  Am.  Rep.  632 ;  Railroad  v.  Hewitt  67 
Tex.  470,  3  8.  W.  705,  60  Am.  Rep.  32.  We 
do  not  think  there  is  any  merit  In  the  con- 
trition that  the  effect  of  the  charge  "was  to 
tell  the  jury  that  the  rules  prescribed  for  the 
warning  of  the  men  at  work  on  the  section 
were  insufficient  for  this  purpose,  and  were 
unreasonable,  and  Hn  effect  told  the  jury  to 
disregard  the  evidence  of  the  rules."  There 
is  no  Intimation  in  the  charges  that  the  rules 
of  the  defendant  were  insufficient  and  un- 
reasonable for  their  safety,  and  that  they 
could  disregard  the  evidence  Id  relation  there- 
to. In  fact,  there  Is  no  reference  to  the  rules 
whatever.  The  charge  relates  to  the  use  of 
the  care  the  operatives  of  the  train  should 
exercise  for  the  protection  of  those  lawfully 
using  the  track.  The  violation  of  the  rules 
is  not  necessarily  negligence  per  se,  and  the 
court  correct!/  charged  the  jury  In  regard  to 


them.  Hie  court  also  gave  a  charge  on  con- 
tributory negligence,  which  counteracted  any 
supposed  Instruction  In  this  charge  to  disre- 
gard the  rules. 

Nor  was  It  error  to  charge  that  It  was  the 
duty  of  the  engineer  in  charge  of  the  locomo- 
tive to  exercise  care  by  keeping  a  lookout  for 
persons  rightfully  on  the  track.  The  engi- 
neer in  charge  of  the  locomotive  has  the  con- 
trol of  the  movement  of  the  train,  and  It  was 
his  duty  to  keep  a  lookout,  and  there  is  no 
contentlob  that  any  other  employ^  used  or 
was  in  a  better  position  to  use  greater  care 
than  he  to  do  so.  Under  the  circumstances, 
we  see  no  harm  that  resulted  to  defendant 
in  this  respect.  This  paragraph  of  the  charge 
was  called  for  by  the  evidence,  and  there  was 
no  error  in  giving  it 

The  court  gave  a  correct  charge  oo  dis- 
covered peril.  But  it  is  contended  that  the 
evidence  raised  no  Issue  upon  the  question 
of  discovered  peril  In  time  to  have  stopped 
the  train,  and  that  deceased,  after  reaching 
a  place  of  safety,  where  defendant's  em- 
ployes might  rightfully  expect  him  to  re- 
main, voluntarily  returned  to  the  track  Im- 
mediately in  front  of  the  moving  train,  at  a 
time  when  no  human  agency  could  have 
stopped  It  The  testimony  shows  that  the 
hand  car  was  at  a  point  on  the  track  89  feet 
south  of  a  curve  on  a  slight  grade,  the  grade 
decending  south.  The  curve  was  in  a  cut. 
The  evidence  tended  to  show  that  an  engi- 
neer seated  in  his  cab  could  have  seen  the 
men  on  the  hand  car  at  a  point  sufficiently  dis- 
tant to  have  stopped  the  train  had  the  oper- 
atives used  proper  exertion.  There  was  evi- 
dence also  that  there  was  no  warning  given 
by,  or  effort  made  to  stop,  the  train,  until 
just  before  the  train  struck  the  deceased,  and 
too  late  to  have  prevented  striking  him,  when 
the  hazard  signals  were  given  and  the  emer- 
gency brakes  applied.  The  time  that  Burnet 
remained  off  the  track  was  so  short  and  the 
circumstances  surrounding  the  transaction 
were  such  that  It  would  not  affect  the  ques- 
tion of  discovered  peril.  When  he  leaped  on 
the  track  the  hand  car  had  not  been  entirely 
removed  from  the  track,  and  one  of  the  sec- 
tion hands  was  then  still  working  to  remove 
it,  and  the  train  crew  evidently  saw  the  sit- 
uation, and  if  their  duty  to  stop  the  train 
arose,  that  duty  bad  arisen  before  Burnet 
went  back  on  the  track.  We  think  the  charge 
was  authorized  by  the  evidence. 

The  court  permitted  plaintiff  to  prove  by 
witnesses  Looney  and  Farris  that  the  engine 
pulling  the  train  was  a  freight  engine,  and 
that  Beck  with,  the  engineer,  up  to  that  time, 
had  been  pulling  freight  trains.  Defendant 
objected  to  this  evidence  on  the  ground  that 
the  same  had  not  been  pleaded,  and  that  It 
was  incompetent  irrelevant,  and  prejudicial 
to  it  The  proof  showed  that  the  engine  was 
a  freight  engine,  and  that  Beckwith  had  oc- 
casionally pulled  a  passenger  train,  and  that 
there  was  practically  no  difference  between 
the  construction  of  a  freight  engine  and  s 
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pasBenger  eng:hie.  There  wms  no  evidence 
tti»t  any  greater  skill  or  capacity  was  rfe- 
quired  to  operate  one  than  the  other,  or  thut 
Beckwlth  was  lacking  In  capacity  to  operate 
the  one  or  thb  other.  We  caomot  see  how 
thlB  evidence  was  prejudicial  to  the  defend- 
ant, and  Its  admission,  If  error,  was  harmless. 

The  verdict  was  not  excessive. 

Other  errors  to  the  charge  are  assigned. 
Numerotis  ones  are  assigned  to  the  refusal 
of  special  charges.  Those  refused  that  have 
merit  were  sufficiently  covered  by  the  maHn 
charge,  and  there  was  no  error  la  refasingr 
those  not  so  covered. 

The  evidence  was  sharply  conflicting,  bnt 
there  was  evidence  on  all  material  points  to 
support  the  verdict  The  charge  of  the  conrt 
was  a  fair  and  full  presentation  of  all  the 
issnea. 

The  judgment  Is  affirmed. 


BE?TJAMIN  V.  GULF,  C.  ft  S.  P.  R-JT.  CO.* . 

(Court  of   Civil   Appeals   of  Texas.     Jan.   25, 
1908.    On  Rehearing,  March  7,  1908.) 

i,  Watbb  Coubsbs  —  Rioins  or  Ripabiaic 

OwNEBS— PoixtrrioN. 

Riparian  owners  have  a  right  to  have  a 
strenm  flow  animpaired  !□  quality  as  well  as 
quantity,  and  any  use  of  the  stream  by  a  rail- 
road compaay  owning  land  abutting  thereon, 
which  corrupts  the  stream  to  sncb  a  degree  as 
essentially  to  Impair  its  purity  and  usefulness 
for  any  purpose  to  which  runnmg  water  is  usu- 
ally applied,  to  the  material  injury  of  another 
riparian  owner,  would  render  it  liable  for  any 
injury  resulting  from  its  acts. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  i  55.] 

2.  Same— Actions— Right  or  Actioh. 

In  an  action  by  a  riparian  proprietor  for 
damages  to  his  cattle  caused  by  drinking  oil 
emptied  Into  the  stream  by  another  riparian  own- 
er, plaintiff  need  not  show,  in  order  to  recover, 
that  the  cattle  were  in  a  healthy  condition  prior 
to  the  time  they  drank  the  oil. 

3.  Saiib. 

In  an  action  by  a  riparian  proprietor  for 
damage  to  bis  cattle  caused  by  drinking  oil 
emptied  into  the  stream  by  another  riparian 
owner,  plaintiff  need  not  show  that  be  had  used 
ordinary  care  in  handling  his  cattle,  as  that  was 
a  defense  resting  with  defendant 

4.  Same. 

Where  a  riparian  owner  used  the  water  of 
a  stream  for  bis  cattle,  and  had  no  other  water 
for  them  to  drink,  be  was  not  obliged  to  remove 
the  cattle  from  the  premises  to  prevent  their  in- 
jury from  drinking  oil  emptied  into  the  stream 
by  another  riparian  proprietor,  and  thereby  se- 
cure himself  from  damages,  unless  he  could  do 
so  at  moderate  expense,  nor  was  he  bound  to  sell 
his  cattle  as  soon  as  he  could  find  a  market, 
nor  at  all  if  he  did  not  wish  to. 

5.  Sauk— Damages. 

In  an  action  by  a  riparian  owner  for  dam- 
ages accruing  on  November  26,  1904,  to  his 
cattle  by  reason  of  the  pollntion  of  a  stream  by 
another  riparian  proprietor,  the  measure  of  his 
damages  was  the  difference  between  the  market 
value  of  the  cattle  on  that  date  and  what  their 
market  value  would  have  been  bad  they  not  been 
damaged  by  drinking  the  polluted  water. 

[Efi.  Note. — For  casps  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  {  64.] 

•Writ  of  error  denied  by  Supreme  Court 


9.  SAita. 

In  an  action  by  a  riparian  owner  for  dam- 
ages  to  his  cattle  by  reason  of  the  pollution  ot 
a  stream  by  defendant,  ahotber  riparian  pro- 
prietor, a  charge  that  if  plaintiifs  moving  of 
bis  cattle  from  his  premises  to  anotlier  ptatcB 
was  not  necessary,  or  if  he  did  not  execcise  or- 
dinary care  in  moving  them  and  in  feeding  and 
caring  for  them  there,  the  jury  should  find  for 
defendant  as  to  the  damages  for  moving,  feed- 
ing, and  caring  for  the  oattle,  was  misieadlngr 
since,  if  it  was  necessary  for  plaintiff  to  remove 
the  cattle  to  protect  them  from  drinking  the 
pollated  water,  plaintiff  might  recover  for  the 
extra  expense  of  moving;  feeding,  etc,  oocaaioa- 
ed  by  such  necessity,  but  he  could  not-recover 
for  the  loss  above  what  was  necessarily  oc- 
casioned by  his  failure  to  exercise  ordinary  care 
in  the  moving  and  feeding. 

7.  Same. 

Where  a  riparian  owner  removed  part  of  » 
herd  of  cattle  from  his  pasture  to  prevent  iajury 
to  them  by  drinking  the  water  of  a  stream  which 
had  been  polluted  by  another  riparian  proprie- 
tor, if  he  had  reasonable  gronnda  for  believing 
that  it  was  necessarv  to  remove  them  to  pre- 
vent injury,  he  could  recover  in  an  action  for 
damages  to  the  cattle  the  value  of  the  land  for 

Easturing  the  cattle  removed,  in  connection  with 
is  necessary  loss  by  rectaon  of  moving  theau 

On  Rehearing. 

8.  Appbai.  —  DBTEauiKAiiOH  or  Case  —  Re- 

VEBSAL   IN    PaBT. 

Where  the  court  presented  several  distinct 
ItenM  to  the  jury  separately,  and  their  findings 
thereon  in  favor  of  defendant  are  supported  by 
the  evidence,  in  reversing  the  judgment  for  de- 
fendant for  an  error  relating  to  a  different 
branch  of  the  case,  the  judgment  will  be  afilrmed 
as  to  the  other  itema. 

IBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  3,  Appeal  and  Error,  S8  4555-4561.] 

Appeal  from  District  Court,  Johnson  Cotm- 
ty;   O.  h.  Lockett,  Judge. 

Action  by  G.  W.  Benjamin  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.  Affirmed  In  part,  and  reversed  and 
remanded  In  part  on  rehearing. 

Poindexter  &  Padelford,  for  appellant. 
Terry,  Cavin  &  Mills,  Brown  &  Lomax,  and 
Cbas.  E.  hee,  for  appellee. 

RAINEX,  a  J.  Xhl«  la  an  appeal  from  a 
Judgment  rendered  by  the  district  court 
against  O.  W.  Benjamin,  appellant,  in  an 
action  brought  by  him  against  the  Gulf,  Col- 
orado ft  Santa  Ffi  Railway  Company  for 
damages  accrued  to  him  by  reason  of  the 
misconduct  of  aald  railway  company.  He 
alleged.  In  substance^  that  said  railway  com- 
pany had  erected  In  the  clt7  of  Cleburne  ex- 
tensive madilne  and  other  shops,  swltcb 
yards,  large  tanks  for  the  storage  of  oil, 
roundhouses,  eta,  whl<A  were  used  In  the 
manufacture  and  repair  of  engines,  cars,  etc ; 
that  oil  stored  In  said  tanks  was  used  for 
fuel  and  lubricating  and  other  purposes,  to 
carry  on  its  railway  operations ;  that  a  large 
amount  of  water  was  used  In  oleanalng  en- 
gines, machinery,  etc.;  and  that  a  large 
amount  of  said  water  and  oU  was  allowed 
to  escape  from  said  shops,  which  was  con- 
veyed through  a  Ryatem  gC  dralBage.and  aew- 
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erase  conatmetcd  hj  dsfendaot  to  Bast  Bnflf. 
aio  cTMk,  and  tkeceb])  poUuttne  tbe  water« 
of  aald  cveck;  tbat  said  Buffalo  creek  mna 
aciutb  to  Nolan  riT«r  abeut  flT9  miles,  paaelns 
tbroogb  appeliaofB'  laada,  said  lands  being 
located  on  batb  aides  «f  said  rl^cr  tot  a  di»- 
tance  of  one  mll«;  tb&t  In  19Q4,  1906,  and 
iSOe  laixe  quantities  o{  said  -  oil  xras  pec' 
mitted  to  escape  and  flow  into  saldcceeb. 
and  to  mix  and  oommingte  jrltti  the  waters 
ot  said  ereek,  and  flow  down  npon  plaintiff's 
land,  and  ttteueby  contaminated  and  polluted 
aald  stream,  wblcb  poUotlon  and  contamina- 
tion caused  destruction  to  all  vegetation, 
grasses,  and  crops  witb  which  it  came  in  con- 
tact, and  was  Injurious  and  hurtful  to  all 
stock  that  drank  It;  that  plaintiff  owned  a 
large  befd  of  fine  cattle  and  no  other  water 
for  them  to  drink,  and  the  drinking  of  said 
water  and  oil  caused  his  cattle  to  become 
sick  and  diseased,  and  r^idered  them  un- 
marketable, and  caused  the  death  of  some  of 
them,  the  result  of  which  he  was  forced  to 
abandon  stock  raising;  that  when  said  creek 
overflowed  It  washed  said  oil  over  his  land, 
and  said  oil  killed  his  oat  crop,  and  killed 
tiie  grasses  growing  thereon,  rendering  the 
land  worthless  for  pasturage  purposes;  that 
said  pollution  destroyed  the  fish  in  the 
stream,  and  thereby  his  fishing  privileges 
were  destroyed — and  prayed  for  $4,900  dam- 
ages. Defendant  answered,  by  general  denial, 
two  years'  Umltatlon,  negligently  falling  to 
properly  care  fOr  and  protect  his  stock  by 
providing  them  with  pure  water,  and  to  pro- 
tect his  ctop» ;  that  damages,  if  any,  to  crop 
and  grasses  was  caused  by  extraordinary 
overflow,  and  that  defendant  owned  the  land 
on  which  its  plant  was  situated ;  that  the  use' 
of  the  oil  was  necessary  in  the  operation  of 
Its  business;  that  of  necessity  some  oil  was 
bound  to  escape,  but  defendant  nsed  all  care 
to  prevent  any  more  than  possible  from  es- 
caping; that  it  was  entitled  to  allow  said  oil 
to  be  carried  off  according  to  the  natural  lay 
and  drain  of  the  land,  which  is  towards 
Buffalo  creek,  and  that  the  escaping  of  said 
oil  is  a  matter  beyond  its  Mntrol,  and  not 
the  result  of  any  violation  of  plaintiff's 
rights,  etc.  A  trial  resulted  in  a  verdict  and 
Judgment  for  the  railway  company,  and  Benj- 
amin appeals. 

The  court  overruled  plalntllfs  fourth  and 
flftb  exceptions  to  certain  parts  of  defendant's 
answer,  which  ruling  is  here  assi^ed  as 
error.  Said  exceptions  read  as  follows:  (4) 
"Plaintiff  specially  excepted  to  that  part  of 
the  defendant's  answer  contained  on  page 
8  thereof,  wherein  defendant  alleges  that  it 
has  the  right  to  use  the  natural  waterways 
and  drains  In  the  conduct  of  its  business,  and 
wherein  it  inferentially  alleges  that  it  has 
a  legal  right  to  turn  said  oil  into  East  Buffalo 
creek,  because  same  is  wholly  Immaterial  and 
Irrelevant,  and  affords  no  ground  of  defense 
to  pl&liiturs  cause  of  action.  Defendant  does 
not  allege  that  It  has  cbnstructed  a  reservoir 


of  its  own  in  which  to  caisfa  waste  oils  from 
its  said  ataops,  or  ttaat  it  uaad  any  effort  to 
prevent  same  from  running  into  said  creeic 
nor  does  It  allege  that  it  has  cmidemned  said, 
creek  or  any  part  of  plaintiff's  land  for  Us 
own  nse  as  a  placa  for  the  storage  of  deposit 
of  said  waste  oils.  Wberefose  the  plaintiff, 
prays  the  Judgment  of  tke  court"  (5)  "Plain- 
tiff.  specially  excepts  to- that  part  of  deCoid- 
emt's  answer  f onnd  on  pages  8  and  9  thereof, 
wherein  it  alleges  in  substance  that  It  uses  all 
posatUe  dlligenas  to  reduce  the  amount  of 
waste  oil  that  runs  from  its  premises  into 
said  creek,  and  that  the  waste  oil  and  water 
must  go  somewhere,  and  that  defendant  baa 
the  right  under  the  law  to  allow  said  oil  to 
go  In  its  natoral  channels  and  to  be  carried 
off  Into  said  creek,  and  that  to  deprive  the 
defendant  of  this  right  would  be  to  derive 
it  of  the  right  to  use  said  oil.  Because  said 
facts  afford  no  d^enae  whatever  to  plalntUTa 
cause  of  nation,  and  same  is  wholly  irrelevant 
and  immaterial,  and  as  such  sbould  be  strick- 
en out  by  the  court.  Because  the  defendant 
docs  not  pretend  that  it  has  condemned  plain- 
tlfTs  property  or  any  part  thereof  for  the  de- 
posit and  storage  of  said  waste  oil.  Because 
defendant,  by  said  facts,  alleges  no  legal  ex- 
cuse or  Justification  for  polluting  the  waters 
of  said  creek,  and  injuring  and  damaging  the 
plaintiff  and  bla  property.  Wherefore  plain- 
tiff prays  Judgment  of  the  eonrt." 

That  part  of  the  answer  to  which  said  ex- 
ceptions relate  reads  as  follows:  "That  in 
the  handling  of  oil  In  oil  tanks  as  a  common 
carrier  It  is  necessary  from  time  to  time  to 
clean  out  said  oil  tanks,  and  in  the  handling 
and  using  of  oil  in  Its  engines  it  la  neces- 
sary from  time  to  time  to  clean  out  said  en- 
gines, and  it  is  necessary  to  have  a  place 
where  said  tanks  and  engines  may  be  cleaned 
out,  and  it  is  necessary  to  use  water  heated 
to  a  high  temperature  and  steam  to  clean 
same,  and  for  that  purpose  It  is  necessary 
In  the  operation  of  ttae  railroad  to  have  a 
place  where  said  water  may  drain  and  be 
carried  off;  that  the  natural,  proper,  and 
only  place  where  such  work  can  reasonably 
be  done  Is  at  the  shops  and  roundhouses  of 
the  defendant,  which,  as  aforesaid,  are  in 
the  town  of  Cleburne  on  property  of  this  de- 
fendant Defendant  shows  that  as  an  owner 
of  the  land  its  shops  are  located  on,  it  is 
entitled  to  use  the  said  land  and  the  natural 
waterways  and  drains  thereof  in  the  conduct 
of  its  business  which  is  of  a  public  character, 
and  under  its  charter,  and  as  a  railroad  cor- 
poration in  the  discharge  of  its  duty  to  tbe 
public  as  such,  it  is  entitled  to  have  and  main- 
tain at  said  machine  shops,  and  In  the  dis- 
charge of  its  duties  to  the  public  in  handling 
the  oil  tendered  to  It  as  a  carrier  it  must  have 
a  place  where  It  can  clean  out  oil  tanks  as 
aforesaid,  and  that  as  aforesaid  the  reason- 
able and  proper  place  where  such  work  should 
be  done  Is  at  its  machine  shops  and  round- 
bouses  as  aforesaid  In  Cleburne,  Tex.    De- 
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fendant  Bbowa  that  In  the  nslng  of  said  oU, 
and  In  the  cleaning  out  of  ita  engines  and  In 
the  cleaning  ont  of  its  said  tank  cars,  that 
it  has  and  does  use  all  possible  diligence  and 
care  to  reduce  the  amount  of  waste  oil  that 
may  run  from  its  premises,  and  the  water 
necessarily  used  in  the  cleaning  of  said  equip- 
ment, to  the  lowest  possible  minimum,  and 
that  it  allows  no  more  oil  to  escape  than  it 
can  reasonably  avoid ;  that  the  waste  oil  and 
water  must  go  somewhere,  and  tliat  as  an 
owner  of  property  and  land  the  defendant 
has  the  right  under  the  law  to  allow  the 
said  waste  oil  to  go  in  Ite  natural  channel 
and  be  carried  off  in  the  natural  way  as 
has  any  other  property  owner  of  land,  and 
that  such  oil,  if  any,  escapes  from  defendant's 
premises,  goes  and  empties  into  the  natural 
channels  and  streams  according  to  the  lay  of 
the  land  for  the  necessary  drainage  of  defend- 
ant's property ;  that  to  deprive  the  defendant 
of  the  right  to  so  dispose  of  its  oil  would  be 
In  effect  to  deprive  it  from  using  oil  in  Its 
engines  or  from  handling  oil  for  the  public, 
and  from  utilizing  the  mineral  resources  of 
the  state  for  the  operation  of  Its  engines,  and 
would  in  effect  deprive  it  from  serving  the 
public  as  a  common  carrier,  and  prevent  it 
from  discharging  its  duties  as  a  railway 
company  and  the  purposes  of  its  charter,  and 
deprive  it  of  Its  right  to  use  its  land  and  to 
get  the  benefits  out  of  the  same  such  as  could 
be  available  of  by  any  individual  landowner. 
Wherefore  defendant  says  that  if  any  dam- 
age has  resulted  to  plaintiff  by  reason  of  such 
oil  as  does  escape  from  defendant's  shops  and 
roundhouses  (and  the  defendant  denies  that 
any  damage  has  resulted  to  plaintiff  what- 
ever), the  defendant  says  that  the  same  is 
the  result  of  matters  beyond  the  control  of 
this  defendant,  and  is  not  the  result,  of  any 
violation  of  plaintiff's  rights  by  this  defend- 
ant, but  same  results  solely  and  alone  from 
the  proper  use  by  defendant  of  its  own  prop- 
erty and  the  proper  discbarge  by  the  defend- 
ant of  its  obligations  under  the  law." 

The  rule  Is  that  "riparian  owners  have, 
also,  a  natural  right  to  have  streams  flow 
unimpaired  In  quality  as  well  aa  quan- 
tity ;  and  any  use  of  the  stream  by  one  pro- 
prietor which  defiles  or  corrupts  it  to  such  a 
degree  as  essentially  to  impair  its  purity  and 
usefulness  for  any  purposes  to  which  running 
water  is  usually  applied  is  an  Invasion  of 
private  right,  for  which  those  injured  there- 
by are  entitled  to  a  remedy."  Oould  on 
Waters,  {  219.  The  foregoing  Is  modified  to 
the  extent  that  "proprietors  of  useful  manu- 
factories should  be  held  responsible  only  for 
appreciable  injury  caused  by  their  works,  and 
not  for  slight  inconveniences  or  occasional 
annoyances."  Id.  f  220.  So  the  defendant,  if 
a  riparian  owner,  would  not  be  authorized 
to  allow  deleterious  matter  to  flow  into  Buff- 
alo creek  that  would  pollute  the  water  to  the 
extent  that  It  would  materially  affect  the 
water  to  plaintiff's  injury.    Plaintiff's  case  is 


predicated  npon  the  theory  tliat  the  water, 
was  BO  polluted,  and  It  is  not  a  defense  to 
such  an  action  that  defendant  owned  the  land 
on  which  its  plant  was  situated;  that  It 
used  care,  and  no  more  oil  escaped  than  It 
could  avoid.  While  it  had  the  right  to  use  Ita 
property  In  a  lawful  manner,  plaintiff  also 
bad  the  right  to  the  use  of  the  running  water 
of  Buffalo  creek,  and  if  defendant  polinted 
the  waters  of  Buffalo  creek  to  the  extent  of 
materially  injuring  the  riparian  owners,  It 
exceeded  its  legal  rights,  and  made  itself 
liable  for  any  injury  that  flowed  from  its  acts. 
The  said  answer  does  not  set  forth  sufficient 
grounds  to  exempt  defendant  from  liability 
If  the  waters  in  Buffalo  creek  were  polluted, 
as  claimed  by  plaintiff,  and  the  court  erred  in 
overruling  plaintiff's  exceptions.  The  court 
ignored  this  plea,  and  did  not  submit  it  as 
a  ground  of  defense  to  the  Jury,  and  this 
overruling  the  exceptions  would  probably  not 
reverse  the  case  had  other  proceedings 
in  the  case  been  errorless,  but  aa  the  Judg- 
ment will  be  reversed  we  thought  it  best  to 
express  our  views  upon  it. 

The  appellant  complains  of  the  second  par- 
agraph of  the  court's  charge,  which  reads 
as  follows:  "If  you  believe  from  the  prepon- 
derance of  the  evidence  that  the  defendant 
railway  company,  its  agents  or  servants  in 
charge  of  its  machine  shops  and  yards,  per- 
mitted waste  oil  from  its  said  shops  and 
yards  in  Cleburne,  Texas,  to  be  turned  into 
Bast  Buffalo  creek,  or  permitted  and  allow- 
ed the  same  to  pass  into  said  creek  after 
April  13,  1904,  in  such  quantities  as  to  pol- 
lute and  render  the  waters  on  plaintiff's  land 
situated  on  and  adjoining  Buffalo  creek  to 
become  unhealthy  and  unwholesome  for  cat- 
tle to  drink,  and  that  such  oil  was  in  said 
water  from  and  after  said  time,  and  that 
plaintiff's  cattle  drank  said  unhealthy  and  un- 
wholesome water,  and  that  by  reason  thereof 
said  cattle  became  unhealthy  or  diseased  and 
thin  in  flesh,  and  that  some  of  them  died 
from  the  effects  of  the  said  oil  In  said  water 
on  plalntlCTs  land,  and  that  said  cattle  by 
reason  of  their  unhealthy  or  diseased  condi- 
tion were  rendered  unmarketable  and  were 
damaged  by  the  effect  of  said  oil  upon  them, 
and  you  further  believe  that  prior  to  the  time 
said  oil  was  permitted  by  the  defendant  to 
pollute  said  water  In  Buffalo  creek.  If  you 
find  that  to  be  the  fact,  the  plaintiff's  cat- 
tle were  in  a  healthy  and  thriving  condition 
before  they  partook  of  said  oil  npon  said 
water,  and  you  fiurther  find  that  the  plain- 
tiff used  and  exercised  ordinary  care  and  dil- 
igence in  the  handling  of  said  cattle,  and  was 
unable  to  sell  the  same,  and  had  no  other 
pasture  or  place  to  which  he  could  remove 
the  said  cattle,  and  in  securing  other  pastures 
or  places  to  remove  said  cattle  or  in  selling 
the  same  the  plaintiff  used  and  exercised 
ordinary  care  and  diligence  and  sold  said  cat- 
tle as  soon  as  he  could  find  a  market  for 
the  same,  then  you  are  instructed  that  plain- 
tiff would  be  entitled  to  recover  such  damage 
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for  Bame  as  set  ont  and  charged  In  paragraph 
Na  19  of  this  charge."  The  objections  to 
this  charge  are  that  If  the  cattle  were 
damaged  before  plaintiff  could  recover  he 
must  show  affirmatively  (1)  that  said  cattle 
were  In  a  healthy  and  thriving  condition  be- 
fore they  partook  of  said  oil  by  drinking  said 
water;  (2)  that  he  nsed  ordinary  care  and 
diligence  In  handling  said  cattle  and  was  un- 
able to  sell  them;  (3)  that  he  had  no  other 
pasture  or  place  to  which  he  could  remove 
same,  and  in  securing  other  pastures  or 
places  to  remove  same  to  or  In  selling  same 
be  exercised  ordinary  care  and  diligence;  and 
(4)  that  he  used  ordinary  care  and  diligence 
and  sold  said  cattle  as  soon  as  he  could  And 
a.  market  for  the  same.  It  was  not  Incum- 
bent upon  plaintiff  to  show  that  his  cattle 
were  healthy  and  In  a  thriving  condition  be- 
fore he  was  entitled  to  recover.  His  cattle 
may  not  have  been  In  a  healthy  and  thriving 
condition,  yet,  if  the  drinking  of  the  oil  caus- 
ed some  of  them  to  die  and  Injured  the  oth- 
ers, he  was  entitled  to  recover  damages  to 
the  extent  of  the  injury  that  he  sustained. 
The  charge  conveys  the  idea  that  if  they 
were  not  in  a  healthy  and  thriving  condition 
be  conld  not  recover,  although  they  were 
damaged  by  the  pollution  of  the  stream. 
XcH-  was  It  Incnmbent  on  him  to  show  that 
he  used  ordinary  care  in  handling  his  cattle. 
That  Is  a  defense  that  rests  with  the  defend- 
ant Nor  did  he  have  to  show  diligence  In 
not  placing  them  In  other  places,  or  securing 
other  pastures  In  which  to  place  them,  or  In 
not  selling  them  as  soon  as  he  could  find  a 
market  The  evidence  shows  that  plaintiff 
owned  a  herd  of  stock  cattle;  that  be  had 
some  land  that  was  used  to  keep  cattle  on; 
that  Buffalo  creek  runs  through  said  land. 
He  was  entitled  to  the  use  of  said  water 
free  from  material  pollution.  He  bad  no  oth- 
er water  for  his  cattle  to  drink,  and  It  did 
not  devolve  upon  him  to  remove  his  cattle 
from  said  premises  to  prevent  a  tort,  and 
thereby  secure  himself  from  damage,  unless 
he  could  do  so  at  moderate  expense.  He  was 
not  bound  to  sell  his  cattle  as  soon  as  be 
conld  find  a  market  or  at  all  if  be  did  not 
wish  to.  We  recognize  the  rule  that  where 
wrong  Is  committed,  and  injury  results  there- 
from, the  Injured  party  must  lessen  the  dam- 
ages that  flow  therefrom  "If  he  can  do  so  by 
ordinary  effort  and  care  or  at  a  moderate  ex- 
pense" (Railway  Co.  v.  Toung,  60  Tex.  20e); 
but  we  do  not  think  this  case  one  that  au- 
thorized the  court  to  charge  the  Jury  the 
burden  was  on  plaintiff,  to  entitle  him  to  re- 
cover, to  show  that  he  had  not  failed  in  ns- 
Ing  proper  care.  Cooper  v.  City  of  Dallas, 
83  Tex.  239, 18  S.  W.  565,  29  Am.  St  Kep.  646; 
Water  Co.  v.  Cauble,  19  Tex.  Civ.  App.  417, 
47  S.  W.  538.  The  reference  In  the  charge  to 
paragraph  No.  19  of  the  charge  did  not  cor- 
rect tbe  errors  here  complained  of,  as  said 
paragraph  No.  19  is  upon  the  measure  of 
damages,  and  does  not  eliminate  the  objec- 


tionable features  in  paragraph  No.  2  of  the 
charge. 

Objection  Is  made  to  the  action  of  the 
eonrt  in  not  giving  to  the  Jury  special  diarge 
Na  1,  requested  by  appellant,  which  reads: 
"Ton  are  instructed  at  the  instance  of  the 
plaintiff  that  if  you  should  And  and  believe 
from  tbe  evidence  that  the  plaintiff  did  not 
imder  all  the  circumstances  surrounding  him 
use  ordinary  care  in  feeding  the  50  head  of 
cattle  that  he  is  alleged  to  have  put  on 
feed  on  the  26th  day  of  November,  1904,  and 
which  he  alleged  be  sold  on  the  26tb  day  of 
January,  1905,  and  If  yon  should  fall  to  find 
for  him  the  difference  between  the  amount 
for  which  said  cattle  sold  on  the  26th  day 
of  January,  1905,  and  what  they  would  have 
sold  for  on  said  day  had  they  not  been  in- 
jured and  damaged  by  drinking  said  oil  and 
water,  and  have  found  against  plaintiff  on 
this  iinue,  then  and  In  such  case  you  will 
next  consider  whether  they  were  of  less  val- 
ue on  said  date  than  they  would  have  l>een 
bad  they  not  been  forced  to  drink  said  oil 
and  water  in  said  creek,  then  and  In  such 
case  you  are  Instructed  by  the  court  that  If 
you  believe  from  the  evidence  that  said  oil 
was  allowed  to  escape  by  the  defendant  com- 
pany Into  East  Buffalo  creek,  and  to  pass 
down  into  the  water  of  said  creek  upon  the 
land  of  the  plaintiff,  and  that  plaintiff's 
cattle  were  forced  to  drink  said  oil  and  wa- 
ter during  the  year  1904,  and  that  by  reason 
thereof  said  cattle  were  damaged,  rendered 
unhealthy  and  thin  In  flesh,  and  were  less 
valuable  on  tbe  26th  day  of  November.  1904, 
than  they  would  have  been  at  said  time 
and  place  had  said  oil  not  been  thus  mixed 
with  said  water,  and  bad  they  not  been  forc- 
ed to  drink  tbe  same,  then  and  in  such  case 
you  will  find  for  the  plaintiff  as  damages 
the  difference  in  tbe  market  value  of  said 
cattle  on  the  20th  day  of  November,  1904, 
at  plaintiff's  ranch  In  Johnson  county,  Texas, 
and  what  the  market  value  of  said  cattle 
would  have  been  at  said  time  and  place  had 
they  not  been  thus  damaged  by  drinking  said 
water."  PlaintifTs  pleading  claimed  damages 
had  accrued  to  him  on  November  26,  1904, 
by  reason  of  said  pollution,  and  the  special 
charge  sets  forth  the  proper  measure  of  dam- 
ages. The  court  charged  the  measure  to  be 
the  difference  between  the  market  value  at 
that  time  and  the  market  value  at  the  time 
they  were  sold.  The  evidence  shows  that 
part  of  the  cattle  were  sold  some  two  months 
after  that  date,  and  the  other  cattle  over  one 
year  aft»  the  first  sale.  We  think  the  court 
erred  In  refusing  said  special  charge,  but 
should  have  given  it  or  given  -one  embody- 
ing the  same  in  substance.  Oil  Co.  y.  Tram- 
mell,  96  Tex.  598,  74  8.  W.  899.  Of  coarse, 
said  charge  would  be  subject  to  snch  in- 
structions on  contributory  negligence  as  might 
be  proper  under  the  circumstances. 

Part  of  paragraph  12  of  the  court's  charge. 

In  reference  to  the  67  head  of  cattle,  reads: 

I  "It  you  believe  from  the  evidence  that  in 
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moving  said  cattle  from  tbe  plalBtifTB  borne 
place  over  onto  Nolan  rirer  that  it  was  not 
necessary  to  move  them  to  said  place,  or  that, 
in  doing  so,  tbe  plaintiff  did  not  exercise 
ordinary  care  in  removing  said  cattle  to  said 
place  and  in  feeding  and  caring  for  tbom 
there,  and  in  sucli  case  you  will  find  for  tbe 
defendant  as  to  tbe  damages  for  moving, 
feeding,  and  caring  for  the  67  bead  of  cattle 
on  Nolan  river."  That  portion  of  tbe  charge 
after  tbe  word  "or,"  which  relates  to  the  exr 
ercise  ot  care  in  moving,  feeding,  etc^  to 
find  for  defendant,  is  misleading,  because 
if  it  was  necessary  for  plalntlft  to  remove  his 
cattle  to  protect  tbem  from  the  drinking  of 
the  oil  the  plaintiff  would  be  entitled  to  re- 
cover for  tbe  extra  expense  of  moving,  feed- 
ing, and  other  expenses,  If  any,  occasioned  by 
tlie  necessity  of  moving  said  cattle,  bat  be 
could  not  recover  for  tbe  loss,  if  any,  above 
what  was  necessarily  occasioned  by  ills  fail- 
ure to  exercise  ordinary  care  in  the  moving 
and  feeding  of  said  cattle.  Under  the  circnm- 
Btances,  it  was  error  to  tell  the  Jury  to  find 
for  defendant  if  tbe  plaintiff  did  not  exercise 
ordinary  care  In  tbe  matters  mentioned,  with- 
out qualification.  Cooper  t.  City  of  Dallas, 
83  Tex.  239,  18  S.  W.  565,  29  Am.  St.  Rep. 
645;  Hughes  v.  City  of  Austin,  12  Tex.  Civ. 
App.  178,  83  8.  W.  607. 

The  seventeenth  paragraph  of  the  court's 
charge  is  assigned  as  error.  It  reads:  "Yon 
are  instructed  that  as  to  the  200  acres  of  pas- 
ture land,  a  part  of  the  home  place  of  plain- 
tiff, that  if  yon  believe  that  the  oil  that  pass- 
ed from  defendant's  machine  slwpB  and  yards 
did  not  pollute  and  injure  the  waters  of  Buf- 
falo creek  so  as  to  render  tbe  same  unhealthy 
for  cattle  to  drink  on  plaintiff's  land,  or  If 
you  believe  that  the  water  of  Buffalo  creek 
was  damaged  and  polluted  by  the  oil  on  said 
water  so  as  to  make  the  same  unhealthy  for 
cattle  to  drink,  but  that  the  same  did  not 
damage  or  decrease  In  rental  value  the  plain- 
tiff's pasture  land,  then  in  that  event  you  will 
find  for  tbe  defendant  on  this  issue,  or  if  yon 
believe  that  tbe  said  water  was  polluted  by 
the  oil  and  rendered  unhealthy  for  cattle  to 
drink,  but  that  plaintiff's  cattle  were  not 
damaged  and  injured  directly  or  proximately 
and  made  sick  from  the  drinking  of  the  said 
water,  then  you  will  find  for  the  defendant 
on  this  issue."  Tlie  last  clause  of  said  para- 
graph, which  reads,  **or  if  yon  believe  that 
tbe  said  water  was  polluted  by  tbe  oil  and 
rendered  unhealthy  for  cattle  to  drink,  but 
that  plaintiff's  cattle  were  not  damaged  and 
injured  directly  or  proximately  and  made 
sick  from  the  drinking  of  tbe  said  water, 
then  you  will  find  for  the  defendant  on 
this  issue,"  It  Is  claimed,  imposes  a  condition 
that  is  contrary  to  law  and  distinctive  of 
plaintiff's  rights.  There  is  no  evidence  that 
plaintiff  offered  or  desired  to  rent  the  land, 
and  if  be  used  it  as  a  pasture,  and  the  water 
by  reason  of  being  polluted  made  his  cattle 
sidt,  and  he  was  damaged  thereby,  tlie  meas- 


ure of  bis  damages  would  be.  tke  dlfferenee  kt, 
the  market  value  of  said  cattle  produced  b^ 
said  pollution,  and  not  the  rental  value  of  the 
land.  But  plaintiff  testified  that  he  moved 
67  bead  of  said  cattle,  leaving  50  head  on 
said  land,  to  another  pasture  to  prevent  in- 
Jury  to  tbem  from  said  pollution.  If  socb 
was  tbe  case,  or  if  plaintiff  In  moving  said 
cattle  bad  reasonable  grounds  for  believing, 
such  grounds  as  would  authorize  an  ordinary 
prudent  i>er8on  in  moving  tbem,  that  it  was 
necessary  to  remove  tbem  to  prevent  Injury, 
then  be  could  recover  what  the  value  of  said 
land  was  for  pasturing  the  additional  G7 
head;  that  is,  tue  rental  value  of  said  land 
for  pasturage  should  be  considered  in  con- 
nection with  what  bis  necessary  loss  was  by 
reason  of  moving  said  cattle,  said  loss  not  to 
exceed  tbe  actual  loss  sustained,  if  any. 

The  appellee  contends  that  the  right  of  re- 
covery depends  upon  one  act — that  is,  tbe  pol- 
lution of  tbe  stream — and  tbe  verdict  of  tbe 
Jury  that  no  damage  bad  accrued,  the  erro- 
neous charges,  if  any,  are  harmless,  and  tbe 
Judgment  should  be  affirmed.  This  conten- 
tion would  be  correct  If  it  could  be  said  the 
verdict  was  not  influenced  by  the  charge. 
The  case  was  not  submitted  on  special  Issues,, 
and  what  effect  the  errors  In  tbe  charge  bad 
upon  tbe  Jury  in  determining  that  the  pollu- 
tion of  the  stream  did  not  materially  Injure- 
tbe  plaintiff  cannot  be  definitely  told.  Tlte 
main  issues  in  tbe  case  were,  did  defendant 
materially  pollute  said  stream  to  plaintiff's 
damage,  and,  if  so,  to  what  extent? 

To  clearly  present  these  issues  to  the  Jury 
admits  of  some  difficulty,  and  we  think  the 
court  in  charging  tbe  Jury  has  erred  as  indic- 
ated, and  therefore  the  Judgment  will  be  re- 
versed, and  cause  remanded. 

On  Rehearing. 

I'he  plaintiff  in  his  petition  alleged  various 
Items  as  to  bow  be  was  damaged,  among 
which  was  the  destruction  of  growing  oat 
crop  on°  15  acres  of  land,  growing  Johnson 
grass  crop  on  S5  acres  of  land,  and  the  de- 
struction of  fish  which  Injured  bis  fishing 
privileges  in  said  creek. 

The  court  In  its  general  charge  presented 
each  of  these  items  separately  and  distinctly, 
so  that  the  Jury  In  considering  them  could 
not  have  possibly  gotten  them  confused  with 
the  other  items  of  damage  presented,  or 
with  each  other,  and  their  verdict  was  in 
effect  that  plaintiff  did  not  suffer  damage  as 
to  either  of  them,  which  finding  is  supported 
by  the  evidence.  Tbe  error  in  tbe  court's 
charge  on  which  a  reversal  was  based  related 
alone  to  damages  to  cattle,  and  which  In  no 
way  was  calculated  to  affect  the  finding  as 
to  tbe  crops  of  oats  and  grass  and  fish.  Such 
being  the  condition  of  the  record  slwwing 
that  plaintiff  has  tiad  a  fair  and  impartial 
trial  as  to  these  items,  he  should  not  be  al- 
lowed to  have  another  chance  to  recover  as 
to  tbem.    Therefore  the  Judgment  heretofore 
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rendered  -will  be  changed,  affirming  as  to  salt! 
items,  and  reversing  as  to  the  remainder  of 
said  Items. 

The  motion  is  granted  In  part,  and  oTerruI- 
ed  In  part 


WBSTEBN  GROOSR  CK).  t.  CAFFARBLU 
BROS-* 

(Oonrt  Of  OMl   Appeals  of  Texas.     Feb.   12, 
1906.) 

1.  T^a»«-Mabk»— NATtnw  —  "Tbade-Mabk." 

A  trade-maric  is  a  distinctive  oame,  word. 
mark,  emblfm,  design,  symbol,  or  device  used 
in  lawful  commerce  to  indicate  or  authenticate 
the  source  from  whieh  has  come,  or  throujch 
whieh  baa  pasaed,  the  chattel  on  or  to  which  it 
is  affixed. 

SBd.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
.  46,  Trade-Marks  and  Trade-Names,  i  1. 
For  other  definitions,  see  Woi-ds  and  Phrases, 
vol.  &  pp.  7042-7048.] 

2.  Saih!— Acquisition. 

Any  person  or  cori>oration  capable  of  hold- 
ing title  to  peraonaity  may  acquire  the  right  to 
•  trade-mark. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dis. 
.  4d,  Trade-Marks  and  Trade-Names,  {  2871 

3.  SaMB— ASSIOKMENT. 

The  assignment  of  a  trade-mark  to  confer 
right  on  the  assignee  must  be  accompanied  by 
a  use  of  tlie  trade-mark  in  the  manner  and  for 
tlie  purposes  used  by  the  assignor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  46,  Trade-Marks  and  Trade-Names,  8S  37- 
40.] 

4.  SaHB— INFBINOEUERT. 

Imitation  of  any  part  of  a  trade-mark  is  a 
teebnioal  infringement,  and  the  infrinxement 
stay  be  as  to  color,  size  and  form  of  the  ob- 
jects or  packages,  the  color  and  appearance  of 
the  labels,  or  the  words  or  part  of  the  words 
designating  the  article  to  be  sold,  and  equity 
will  restrain  the  use  of  an  infringing  mark  re- 
gardless of  the  intent  with  which  it  is  lieing 
used,  provided  the  imitation  of  the  original  is 
likely  to  cause  one  mark  to  be  taken  for  the 
otiier. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  46,  Trade-Marks  and  Trade-Names,  U  66, 

«:.] 

5.  Sakk. 

Any  use  of  the  key  or  catchword  In  a 
trade-mark  in  a  way  calculated  to  deceive  is 
an  infringement 

fEd.  Note.— For  caaes  in  point,  see  Cent  Dig. 
vol.  46,  Trade-Marks  and  Trade-Names,  Si  64, 
65.] 

6.  Sake. 

A  geographical  name  cannot  be  nsed  ex- 
elnsively  as  a  trade-mark. 

[Bd.  Note.— For  cases  in  point,  8<>e  Cent.  Dig. 
ToL  46,  Trade-Marks  and  Trade-Names,  |  13.] 

7.  Sake. 

A  wholesale  grocer  adopted  the  words 
"Georgia  Coon"  to  designate  his  syrups,  and 
continued  to  use  the  words  as  a  trade-mark  un- 
til he  sold  bis  stock,  trade-narks,  and  trade- 
names, to  a  buyer  who  continued  to  nse  the 
tra^mark  oo  his  syrups.  The  article  desig- 
nated became  widely  known  in  a  city  and  a 
large  territory  tributary  to  it  as  the  "Coon 
molfisses."  and  retail  merchants  often  ordered  by 
titat  desigaation  alone.  Thereafter  a  third  per- 
son began  the  nse  of  the  words  "New  Coon"  oa 
his  molasses  labels,  and  sold  the  articles  exten- 
sively In  the  same  territory.  A  retail  merchant 
testified'  that  some  «f  bi»  onstomers  would  ask 


ftir  "Coon"  niolasses,  or  "Oeorgfa  Ooon"  of 
"New  Coon,"  and  ha  would  give  them  either  as 
he  saw  fit.  as  be  considered  it  all  "Coon  molass^ 
es"  and  that  it  was  all  the  same.  Held,  that 
the  buyer  was  entitled  to  an  injunction  restrain- 
ing   the    third    person    from    using    the    word 

TEd.  Note,— For  cases  In  point,  see  Cent.  Dig. 
vol.  46,  Trade-Marks  and  Trade-Names,  S  13.] 

8.    SaKH— "MOtASSKB." 

A  wholesale  grocer  adopted  as  a  trade-mnrk 
on  his  syrups  the  words  "Georgia  Coon."  The 
words  "Genuine  molasses"  were  used  in  connec- 
tion with  the  trade-mark  on  molasses  that  was 
not  pure  cane  molasses,  but  was  formed  largely 
of  glucose.  It  was  generally  known  that  the 
"Coon  molasses"  was  not  pure  cane  molasses, 
and  no  one  could  be  deceived  by  the  labels. 
There  was  nothing  to  show  that  genuine  mo- 
lasses could  not  be  made  from  anything  but  the 
juice  of  sugar  cane,  or  that  the  terms  conveyed 
the  impression  that  the  molasses  was  so  manu- 
factured. Held,  that  the  use  of  the  words  'VQen' 
nine  molasses"  was  not  such  a  deception  as  to 
prevent  the  wholesale  grocer  from  obtaining  re-. 
lief  In  a  court  of  equity  against  one  infringing 
the  trade-mark;  molasses  being  defined  as  a 
thick,  brown  or  dark  colored,  viscid,  uncrystaUiz- 
able  symp  which  drains  from  sugar  in  the  pro- 
cess of  manufacture,  and  a  blend  of  corn  syrup, 
com  molasses,  and  cane  syrup  Is  genuine  mo- 
lasses. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trade-Marks  and  Trade-Names,  t  94.] 

9.    SAMK— INTBNT. 

In  a  suit  to  restrain  the  infringement  of 
plaintiff's  trade-mark,  the  testimony  of  defend- 
ant as  to  the  intent  with  which  the  infringing 
trade-mark  was  adopted,  or  what  suggested  it, 
was  immaterial. 

[Bd,  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  46,  Trade-Marks  and  Trade-Names,  i  03.] 

Appeal  from  District  Court,  B«xar  County ; 
J.  L.  Camp,  Judge. 

Action  by  the  Western  Grocer  Company 
against  CaffarelU  Bros.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Reversed 
and  rendered. 

J.  In  Kircbevllle  and  Marcus  W.  Davis, 
for  appellant    Keller  ft  Keller,  for  appellees. 

FLY,  J.  Appellant  sought  to  restrain  appel' 
lees  from  an  Infringement  of  its  trade-mark, 
used  In  designating  niolasses  and  syrup,  and 
to  recover  damages  for  such  Infringement 
The  allegations  were,  in  substance,  that  In 
1898  the  A.  B.  Frank  Oompany  adopted  and 
used  a  certain  label,  upon  which  was  printed, 
among  other  tbings,  the  words  "Georgia 
Coon,"  to  designate  Its  molasses  and  syrups, 
and  that  In  1903  appellant  had  succeeded  to 
all  the  rights  of  the  said  A.  £.  Frank  Com* 
pany,  including  Its  trade-marks,  trade-names, 
and  labels..  That  on  or  about  June  1,  1S04, 
It  devised  and  adopted  a  label  differing  some- 
what from  the  old  label,  but  retaining  upon 
the  labti  as  Its  trade-marlc,  for  molasses  and 
syrups,  the  words  "Georgia  Goon."  It  was 
further  alleged  that  It  had  an  extensive  trade 
In  the  molasses  and  syrups  which  were  popu- 
larly known  as  "Coon  molasses"  and  "Coon 
syrups,"  and  that  large  snins  had  been  ex- 
pended In  advertising  the  molasses  and  syr* 
ops>    Tliat  appellee*  bad  Imitated  and  In* 
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MnKed  upon  aK>elUnt't  rlghta  by  adopting  a 
label  for  tbeir  molasses  and  syrnps  with  tbe 
words  "New  Coon"  printed  thereon.  Appel- 
lees answered  by  general  demurrer  and  gen- 
eral denial,  and  that  the  words  nsed  by  them 
were  so  dissimilar  to  those  used  by  appellant 
that  they  were  not  calculated  to  deceive  any 
purchaser  of  ordinary  Intelligence,  that 
the  other  label  was  a  stock  label,  and  that 
they  had  used  tbe  trade-mark  for  molasses 
and  ctyrups  for  many  years  prior  to  the  time 
appellant  bad  used  its  trade-mark,  and  appel- 
lant was  not  entitled  to  the  ezclusiye  use  of 
the  word  "Coon"  on  molasses  and  syrup.  The 
cause  was  tried  by  the  court,  and  judgment 
was  rendered  In  favor  of  appellees. 

A  trade-mark  is  a  distinctive  name,  word, 
mark,  emblem,  design,  symbol,  or  device  used 
in  lawful  commerce  to  indicate  or  authenti- 
cate the  source,  from  which  has  come,  or 
through  which  has  passed,  the  chattel  upon 
or  to  which  It  la  afilxed.  Hopkins,  Unfair 
Trade,  g  2 ;  McLean  v.  Fleming,  96  U.  8.  245, 
24  li.  Ed.  828 ;  Amoskeag  Mfg.  Co.  v.  Trainer, 
101  n.  S.  61,  25  li.  Ed.  093 ;  Newman  v.  Al- 
vord,  51  N.  Y.  189,  10  Am.  Rep.  588.  It  is  the 
role  that  any  person  or  corporation  capable 
of  holding  title  to  personal  property  may  ac- 
quire the  right  to  a  trade-mark,  and  that  It 
may  be  acquired  by  assignment  The  assign- 
ment must,  of  course,  be  accompanied  by  the 
use  of  the  trade-mark  in  the  manner  and  for 
the  purposes  that  it  was  used  by  the  assignor. 
KIdd  v.  Johnson,  100  U.  8.  617,  25  L.  Ed.  769. 
The  right  in  trade-marks  has  long  been  estab- 
lished, and  courts  have  always  been  ready  to 
afford  the  proper  relief  to  uphold  such  rights 
and  prevent  any  infringement  of  them.  What 
is  an  infringement  has  thus  been  defined  in 
an  English  text-book,  Eerly  on  Trade-Marks, 
p.  305,  which  definition  Is  copied  In  section  71, 
Hopkins  on  Unfair  Trade:  "Infringement  is 
the  use  by  the  defendant,  for  trading  purposes, 
in  connection  with  goods  of  the  kind  for  which 
the  plalntlfTs  right  to  exclusive  use  exists, 
not  being  the  goods  of  the  plaintiff,  of  a  mark 
Identical  with  the  plalntlfTs  mark,  or  either 
comprising  some  of  its  essential  features  or 
colorably  resembling  It,  so  as  to  be  calculated 
to  cause  the  goods  to  be  taken  by  ordinary 
purchasers  in  any  market  where  the  marks 
circulate,  for  the  goods  of  the  plaintiff."  The 
imitation  of  any  part  of  a  trade-mark  would 
be  a  technical  infringement,  and  the  imita- 
tion need  not  be  exact  or  perfect  Fllley  v. 
Fassett,  44  Mo.  173,  100  Am.  Dec.  275.  The 
infringement  may  be  as  to  color,  size  and 
form  of  the  objects  or  packages,  the  color  and 
appearance  of  the  label,  or  the  words  or  part 
of  the  words  designating  the  article  to  be 
sold,  but  there  can  be  no  Infringement  unless 
the  trade-mark  is  used  on  a  similar  class  of 
goods.  George  r.  Smith  (C  <X)  52  Fed.  830; 
Manufacturing  Co.  y.  Thayer  (C  C.)  84  Fed. 
640;  Colman  t.  Crump,  70  N.  T.  573.  A 
court  of  equity  will  restrain  the  use  of  an 
infringing  mark  regardless  of  the  Intent  with 
which  It  la  being  used.     Tbe  question  In 


every  case  of  this  character  la  whettier  tbere 
has  been  an  infringement,  and  the  rights  of 
tbe  trade-mark  owner  will  be  protected  wheth- 
er tbe  defendant  Intended  to  infringe  the 
mark  or  not  The  true  question  is  not  the 
intent  to  deceive,  but  whether  the  marks  and 
devices  of  the  defendant  are  calculated  to 
deceive.  Putnam  Nail  Co.  v.  Bennett  (C.  C.) 
43  Fed.  800.  It  is  also  held  that  in  proving 
an  infringement  of  a  trade-marlc,  it  Is  never 
necessary  to  establish  actual  deception,  bot  if 
a  court  be  satisfied  ttiat  the  resemblance  of 
the  imitation  to  the  original  is  such  as  would 
likely  cause  one  mark  to  be  taken  for  the 
other,  that  will  be  sufiicient  Infringement  is 
to  be  determined  not  by  the  fact  that  any 
substantial  part  of  the  trade-mark  has  been 
copied,  but  by  the  tendency  of  the  mark  of 
the  defendant  to  deceive.  Hopkins,  Unfair 
Trade,  S  83. 

Upon  no  one  question  brought  to  our  atten- 
tion Is  there  a  greater  diversity  of  opinion 
than  on  the  facts  which  will  constitute  an 
infringement  and  It  Is  Interesting,  if  not 
instructive, '  to  review  the  long  list  of  cases 
submitted  by  Hopkins  on  Unfair  Trade,  |  90, 
and  by  Heseltlne,  Trade-Marks  and  Unfair 
Trade,  pp.  270  to  279.  It  will  appear,  how- 
ever, from  an  Inspection  of  these  numerous 
examples  that  In  by  far  tbe  largest  number 
It  has  been  held  an  Infringement  wherever  the 
catchword  In  a  trade-mark  has  been  used, 
however  dissimilar  the  other  words  may  be. 
A  review  of  some  of  the  cases  will  Illustrate. 
In  the  case  of  Newman  v.  Alvord,  51  N.  T. 
189,  10  Am.  Rep.  588,  the  plaintiffs  manufac- 
tured and  sold  what  they  denominated  on 
their  barrels,  "Newman's  Akron  Cement  Com- 
pany, manufactured  at  Akron,  N.  Y.,  the 
Hydraulic  Cement  known  as  the  Akron  Wa- 
ter-Lime," and  the  defendants  manufactured 
a  cement  from  stone  near  Syracuse,  New 
York,  and  marked  their  barrels,  "Alvord's 
Onondaga  Akron  Cement  or  Water-Lime,  man- 
ufactured at  Syracuse,  N.  Y."  Held,  that  the 
plaintiffs  had  the  right  to  an  injunction  re- 
straining tbe  defendants  from  the  use  of  tbe 
word  "Akron."  In  the  case  of  Congress 
Spring  Co.  V.  High  Rock  Spring  Co.,  46  N.  Y. 
291,  6  Am.  Rep.  82,  the  trade-mark  was  "Obn- 
gress,"  and  was  used  on  the  bottles  of  the 
plaintiff  marking  their  "Congress  Water." 
The  defendants  placed  the  words  "High  Ro<A 
Congress  Spring  Water"  on  their  bottles,  and 
were  restrained  from  the  use  of  the  word 
"Congress."  In  the  case  of  HIer  v.  Abrahams, 
82  N.  Y.  519,  37  Am.  Rep.  589,  the  court  said : 
"Where  the  trade-mark  consists  of  a  word  It 
may  be  used  by  the  manufacturer  who  has 
appropriated  it  in  any  style  of  print,  or  on 
any  form  of  label,  and  its  use  by  another  In 
any  form  is  unlawful."  That  was  said  In  a 
case  where  the  word  "Pride"  was  the  trade- 
mark, and  the  defendants  had  nsed  the  words 
"Hler  &  Aldrlch's  Pride."  In  the  case  of 
Machhie  Co.  v.  Bloomlngdale  (C.  O.)  59  Fed. 
284,  the  trade-mark  was  "Home,"  used  on 
sewing  machines,  and  tbe  defendants  were  re- 
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strained  tnm  nsing  the  words  "Home  De- 
light" on  their  machines.  The  court  said: 
"This  nse  of  that  word  seems  to  be  well  cal- 
culated to  lead  ordinary  purchasers  of  such 
machines  to  think  that  these  machines  come 
from  the  orator  or  Its  predecessors."  In  the 
case  of  Baker  t.  Baker  (C.  C.)  77  Fed.  181,  the 
trade-mark  was  "German  Sweet  Ohoc6late," 
and  the  defendant  was  restrained  In  the  use 
of  the  word  "Germania"  In  connection  with 
"Sweet  Chocolate."  German  was  the  name 
of  an  individual,  and  without  geographical 
signification.  In  the  case  of  Gaines  v.  Leslie 
(Sup.)  M  N.  Y.  Sui>p.  421,  the  trade-mark  was 
"Old  Crow,"  and  "White  Crow"  was  held  to 
be  an  Infringement  So,  In  the  case  of  Van 
Horn  ▼.  Ooogan,  52  N.  J.  Eq.  380,  28  AU.  788, 
it  was  held  that  "Famous  Portland"  was  an 
infringement  of  "PorOand."  In  the  case  of 
Carey  v.  New  Home  Sewing  Machine  Co., 
dted  by  Hesseltlne,  p.  274,  "New  National" 
was  held  to  infringe  "National"  on  sewing 
machines.  In  Walker  v.  Mlkolas  (C  C.)  79 
Fed.  9S5.  the  trade-mark  "Canadian  Club 
Whiskey"  was  held  to  be  infringed  by  the  use 
of  the  words  "Canadian  Rye  Whiskey." 

The  cases  Illustrating  the  point  that  any 
use  of  the  key  or  catchword  In  a  trade-mark 
In  a  way  calculated  to  deceive  will  be  an  in- 
fringement are  numerous,  and  settle  that 
question  beyond  a  doubt  The  catchword  is 
one  that  fixes  the  designation  of  the  article, 
and  by  which  It  Is  known  to  the  trade,  and 
by  which  it  Is  ordered  by  those  desiring  to 
purchase.  Ordinary  buyers  do  not  go  beyond 
the  catchword,  and  have  but  little  opportun- 
ity of  making  comparisons.  As  said  In  Pills- 
bury  V.  Flour  Mills  Co.,  64  Fed.  841,  12  C.  & 
A.  432:  'The  question,  however,  is  of  resem- 
blaaces,  not  at  differences.  A  test  which  ap- 
plies only  after  the  deviations  have  been 
pointed  out  favors  the  counterfeit  We  think 
It  clear  beyond  reasonable  doubt  that  the  sim- 
ulation la  such  as  to  deceive  the  ordinary 
purchaser  desiring  to  buy  the  fiour  of  the  ap- 
pellee Into  purchasing  the  flour  thus  put  up- 
on the  market  by  the  appellants.  We  must 
remember,  In  considering  this  and  like  cases, 
that  the  purchaser  of  goods,  with  respect  to 
brands  by  which  the  goods  are  designated,  is 
not  bound  to  exercise  a  high  degree  of  care. 
A  specific  article  of  approved  excellence  comes 
to  be  known  by  certain  catchwords  easily  re- 
tained In  memory,  or  by  a  certain  picture 
which  the  eye  easily  recognizes.  The  pur- 
chaser Is  required  only  to  use  that  care  which 
persons  ordinarily  exercise  under  like  cir- 
cumstances. He  Is  not  bound  to  study  or  re- 
flect He  acts  upon  the  moment  He  is  with- 
out the  opportunity  of  compartson.  It  is  only 
when  the  difference  is  so  gross  that  no  sen- 
sible man,  acting  on  the  Instant  would  be  de- 
ceived that  it  can  be  said  that  the  purchas- 
er ought  not  to  be  protected  from  imposition. 
Indeed,  some  cases  have  gone  to  the  length 
of  declaring  that  the  purchaser  has  a  right 
to  be  careless,  and  that  his  want  of  caution 
in  Inspecting  brands  of  goods  with  which  be 


supposes  himself  to  be  familiar  ought  not  to 
be  allowed  to  uphold  a  simulation  of  a  brand 
that  Is  designed  to  work  a  fraud  upon  the 
public.  However  that  may  be,  the  Imitation 
need  only  to  be  slight  If  It  attaches  to  what 
is  most  salient,  for  the  usual  inattention  of 
a  purchaser  renders  a  good  will  precarious  if 
exposed  to  imitation."  TO  the  same  effect  Is 
the  opinion  In  Stuart  v.  Stuart  91  Fed.  243, 
83  C.  C.  A.  480 ;  Proctor  v.  Refining  Co.,  92 
Fed.  857,  84  C.  C.  A.  405,  and  National  Bis- 
cuit Co.  V.  Baker  (C.  C.)  95  Fed.  185.  It  Is 
a  well-known  habit  of  the  American  i)eople 
to  designate  cities,  railroads,  individuals,  and 
articles  of  commerce  by  abbreviated  terms  or 
catchwords.  This  is  evidenced  by  the  use  of 
"Frisco"  for  San  Francisco,  "Santone"  tor 
San  Antonio,  "Sbp"  for  the  San  Antonio  & 
Aransas  Pass  Railroad,  "Eaty"  for  the 
Missouri,  Kansas  &  Texas  Railroad,  and 
numerous  other  abbreviations  that  are  in  con- 
stant use.  These  abbreviations  and  catch- 
words become  to  the  public  the  name  of  the 
place  or  article  so  designated,  and  any  Imi- 
tation or  use  of  the  catchword  would  dearly 
be  calculated  to  deceive. 

There  can  be  no  doubt  under  the  rules 
herein  announced,  that'  appellant  had  the 
right  to  the  trade-mark  "Georgia  Coon,"  the 
catchword  being  the  word  "Coon."  The  de- 
scriptive word  "Georgia"  being  a  geographio 
al  name  could  not  be  used  exclusively,  and 
appellant  does  not  seek  to  restrain  the  use  of 
that  word.  The  facts  are  that  In  1897  or  1896 
the  A.  B.  Frank  Company,  wholesale  grocers 
of  San  Antonio,  Tex.,  adopted  for  their  use 
and  benefit  the  words  "Georgia  Coon"  to  des- 
ignate their  molasses  and  syrups,  and  con- 
tinued to  nse  that  trade-mark  until  they  sold 
to  the  appellant  In  January,  1903,  their  stock 
of  groceries,  as  well  as  their  trade-marks, 
trade-names  and  labels.  Appellant  has  since 
that  time  continued  to  use  the  trade-mark 
"Georgia  Coon"  on  Its  molasses  and  syrups. 
The  articles  so  designated  became  widely 
known  In  San  Antonio  and  the  large  terri- 
tory tributary  to  It  being  known  to  custom- 
ers as  the  "Goon  molasses,"  and  retail  mer- 
chants often  ordered  by  that  designation 
alone,  both  I7  letter  and  over  the  telephone. 

Several  years  ago  appellees  began  the  use 
of  labels  on  their  molasses  with  the  words 
"New  Coon"  thereon,  and  sold  the  articles 
extensively  in  San  Antonio  and  territory  trib- 
utary thereto.  It  was  the  only  brand  used 
by  them.  W.  J.  lUg,  a  retail  grocery  mer- 
chant in  San  Antonio,  who  testified  for  ap- 
pellees, stated  that  some  of  his  purchasers 
would  ask  for  "Coon"  molasses  or  "Georgia 
Coon"  or  "New  Coon"  and  he  would  give 
them  either  as  he  saw  fit  as  he  "considered 
It  all  'Coon'  molasses."  He  told  his  pur- 
chasers that  It  was  all  the  same.  The  testi- 
mony along  this  line  was  uncontroverted. 
There  was  an  extensive  trade  in  the  "Coon" 
molasses  before  the  "New  Cuon"  label  was 
adopted.  While  in  some  cases  it  is  held  that 
injunctions  will  be  issued  not  only  to  protect 


Digitized  by 


Google 


416 


103  SOUTH WEarCBBX  BBBOBn-EB. 


<.(TeX. 


th4  owner  of  the  trnde^mark  from  barm,  but 
the  public  '  from  deception,  tbere  are  oasefe 
that  hold  that  the  sole  principle  on  whlt^  a 
<ourt  of  equity  will  Interfere  Is  to  protect 
the  butlttess  of  the  complainant,  and  "does 
not  interfere  to  prevent  the  world  ontside 
from  being  misled  Into  anything."  Duke  t. 
Cleaver,  19  Tex.  Civ.  App.  218,  46  S.  W.  1128. 
nnder  the  terms  of  that  rule  tbere  has  clear- 
ly been  an  Infringement  of  the  trade-mark 
of  appellant. 

As  applicable  to  the  facts  of  this  case  we 
quote  the  language  of  Gaines  v.  Leslie,  here- 
inbefore cited:  "Having,  then,  a  right  of 
trade-mark  in  the  words  ^Id  Crow,'  the 
plalntiil  may  properly  be  lieard  to  complain 
that  the  defendant's  use  of  the  word  'Crow;' 
the  word  which  is  peculiar  to,  and  the  more 
distinctive  of,  that  trade-mark,  is  an  act  of  In- 
fringement, for  such  It  is  under  the  adjudged 
cases.  It  is  to  be  borne  in  mind  that  the 
question  is  not  of  a  trade-mark  claimed 
in  a  symbol.  Here  the  property  rli^t  is 
claimed,  and  is  sufficiently  shown  to  exist,  in 
a  particular  word  which,  with  regard  to  tbe 
product  to  which  it  is  applied,  is  distinctive 
and  peculiar.  In  the  Case  of  a  symbol,  mere- 
ly, an  imitation,  to  amount  to  an  infringe- 
ment must  be  fairly  exact,  but  in  the  case 
of  a  distinctive  word,  the  use  of  the  word  it- 
self, in  any  form  by  a  competitor.  Is  a  vio- 
lation of  the  right  of  the  trade-mark."  That 
is  the  law  of  this  oase,  and  bad  there  been 
no  evidence  of  any  one  having  been  misled 
the  use  of  the  word  "Coon"  by  appellee  on 
molasses  was  an  bavasion  of  the  rights  of 
appellant. 

We  are  aware  of  the  fact  that  in  cases  of 
this  character,  the  fftct  of  infringement  is 
one  ordinarily  for  a  jury,  or  In  case  tbere  is 
no  jury,  for  the  judge  (Alff  v.  Radam,  77  Tex. 
530,  14  S.  W.  164,  9  L.  R.  A.  145,  19  Am.  St 
Rep.  792);  but  where  the  infringement  Is 
made  palpable  by  the  use  of  a  word  that 
the  uncontradicted,  evidence  shows  had  been 
made  its  own  by  appellant  and  It  appears 
in  addition  that  appellant  had  been  Injured 
by  the  use  of  such  word,  an  appellate  court 
will  render  such  judgment  as  should  have 
been  rendered  by  the  trial  court  All  the  evi- 
dence tends  to  show  an  appropriation  of  the 
word  "Coon"  by  appellant  and  those  under 
whom  It  claims,  and  that  It  had  built  up  an 
extensive  trade  In  molasses  and  syrups  under 
that  name,  and  no  rival  should  be  allowed  to 
appropriate  it  and  reap  the  benefits  arising 
from  its  use.  The  use  of  the  word,  in  con- 
nection with  molasses,  whether  alone  or  to- 
gether with  other  words,  was  an  invasion  of 
the  rights  of  appellant  and  such  use  should 
be  restrained.  It  would  be  a  remarkable  co- 
incidence that  appellees  should  have  inno- 
cently adopted  a  word  for  branding  their 
molasses,  that  had  been  advertised  until  it 
was  known  throughout  a  -  large  expanse  of 
territory  surrounding  San  Antonio.  The  con- 
ctoslon  is  irresistible  that  the  word  was  used 
by  appellees  for  the  purpose  of  reaping  the 


fantvwt  that  haA  bedn  made  poeslblle  by  Iti 
wide  adwrtlsement  In  connection  with  mo- 
lase^  It  would  net  matter  that  titey  may 
have  used  different  labels^  the  keynote  to^  tlte 
advertisement  of  the  molasses  was  the  word 
"Ooon,"  and  that  tbey  appropriated.  It  woold 
not  matter,  however,  if  they  did  not  know 
It  wis  the  distinctive  trade-mark  of  appel- 
lant when  tbey  adopted  It  they  knew  it 
when  warned  to  desist  from  its  nse^  and  be- 
came subject  to  be  enjoined  from  that  time 
at  least  It  would  not  matter  that  the  use 
of  tfae  word  was  suggested  by  tbe  song 
"There's  a  New  Coon  in  Town,"  It  was  an 
improper  suggestion,  which  appellees  sbotiM 
not  have  followed  so  as  to  invade  the  rights 
of  another. 

Tbe  use  of  the  words  "Genuine  molasses" 
In  connection  with  the  trade-mark  on  molass- 
es that  was  not  pure  cane  molasses,  but  fom>- 
ed  largely  of  glucose,  was  not  sofdi  a  decep- 
tion as  to  prevent  appellant  from  obtaining 
relief  In  a  court  of  equity.  City  of  Carlsbad 
V.  Kutnow,  71  Fed.  167,  18  C.  O.  A.  24;  Cen- 
taur Co.  V.  Robinson  (0.  C.)  81  Fed.  888.  Tbe 
proof  was  that  it  was  genefaily  known  that 
the  "Ooon  molasses"  was  not  pure  cane  mo- 
lasses, and  no  one  could  be  deceived  by  the 
labels.  Tbe  representation  of  genuineness 
was  not  a  part  of  the  trade-mark  for  which 
protection  was  sought  There  la  nothing  in 
the  record  showing  that  genuine  molasses 
cannot  be  made  from  anything  but  tbe  ;)nice 
of  sugar  cane,  or  that  the  t^rms  conveyed 
the  impression  to  any  one  that  the  molasses 
was  80  manufactured.  Webster  defines  mo- 
lasses as:  "The  thick  brown  or  dark  colored, 
vlsdd,  uncrystalllzabte  syrup  which  drains 
from  sugar.  In  the  process  of  manufacture; 
any  thick,  viscid,  sweet  syrvp  made  from 
vegetable  juice  or  sap,  as  of  the  sorghmn  or 
maple."  A  blend  of  com  syrap,  com  molass- 
es, and  cane  syrup  would  be  genuine  molass- 
es under  tfae  definition  given,  but  not  genuine 
corn  molasses,  nor  genuine  cane  molasses, 
and  It  was  not  so  represented. 

There  is  sufficient  evidence  to  show  an  In- 
fringement of  the  trade-mark  witbont  ooo- 
slderlng  the  letter  of  V.  M.  Harley,  the  in- 
troduction of  which  is  complained  of  in  tiie 
first  cross-assignment  of  error. 

The  second  cross-asslgument  of  error  can- 
not be  sustained,  because  the  evidence  as- 
sailed therein  Is  Immaterial  In  view  of  the 
fact  that  appellant  does  not  seek  to  recover 
damages.    It  bears  upon  that  question  alone. 

The  testimony  of  one  of  the  appellees  as 
to  the  Intent  with  which  the  Infringing  trade- 
mark was  adopted,  or  what  sugprested  it  has 
no  bearing  on  the  case  as  presented  to  this 
court. 

The  judgment  la  reversed,  and  judgment 
Is  here  rendered  prohibiting  tbe  use  by  ap- 
pellees of  any  trade-mark  or  brand  on  mo- 
lasses or  syrups  containing  the  word  "Coon," 
and  that  they  pay  all  costs  of  this  court  aa 
wen  as  those  of  the  trial  court 
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MUNOZ  et  aL  t.  BRASSEL  et  aL 
<Coart  of  OItU  Appeals  of  Texas.    Feb.  B.  190S.) 

1.  iRTOZiCATiifo  LigtroBS— LiQUOB  Deaixb's 
Bond— AFPBOTAir-NECEssnr. 

la  an  ax^on  on  a  liauor  dealer's  bond, 
where  the  records  of  the  county  clerk's  office 
showed  the  principal's  application  sworn  to  by 
bim,  for  a  saloon  license  for  a  certain  year,  and 
the  occupation  tax  receipt  showed  payment  by 
him  of  the  tax  for  that  year,  and  there  waa  an- 
contradicted  evidence  that  the  principal  bad 
conducted  a  saloon  at  the  place  designated  dur- 
ing the  months  of  said  year,  in  which  tlie  allef^ 
ed  acts  of  forfeiture  occurred,  the  failure  of  the 
county  judge  to  approve  tlie  bond  did  not  af- 
fect its  validity. 

2.  Sake— Actions  on  Bonds— Pasties  En- 
titled TO  STTS— HirSBAND  AND  WiFE. 

In  an  action  on  a  liquor  dealer's  twnd  to 
recover  tlie  statutory  penalty  for  permitting 
plaintiff's  minor  son  to  enter  defendants'  saloon, 
where   plaintiff  and   his   wife   were  joined   aa 

f>Iaintif»  in  the  original  petition,  the  wife  hav- 
ng  died  before  tlie  filing  of  the  second  amended 
petition,  plaintiff,  as  surviving  parent,  was  en- 
titled to  continue  the  action. 

8-  Pbincipai.  and  Subett— Joint  and  Sev- 
EBAL  Bonds— Effect  of  Release  of  One 

SUBKTl. 

In  an  action  on  a  Joint  and  several  bond, 
signed  by  defendants  as  sureties  for  a  liquor 
duller,  where  the  act  of  defendant  corporation 
in  signing  the  bond  was  not  necessarily  ultra 
▼ires,  the  other  surety  was  not  discharged  from 
bis  «>bligation  thereunder,  even  if  the  corpora- 
tion was  relieved  from  liability  on  a  plea  pure- 
ly personal  to  it 

4.  COBPOBATIONB   —   COBPOBATB    POWEBS   AND 

LiABiLiTiEg—CoNTBACTs— Suretyship. 

A  corporation  whose  charter  provides  that 
its  principal  business  shall  be  buying  and  sell- 
ing liquors,  etc.,  at  wholesale  Jind  retail,  has 
implied  power  to  sign  a  saloon  keeper's  bond  as 
surety,  though  no  express  or  implied  contract 
exists  between  them  that  he  will  purchase  liq- 
uors of  the  corporation,  since  l>ecoming  surety 
for  a  possible  customer  is  a  proper  and  usual 
means  of  promoting  its  business. 

5.  Intoxicating  Liquobs— Liquob  Dealeb's 
Bond— Actions  fob  Penalties— Trial— In- 
structions. 

In  an  action  on  a  liquor  dealer's  bond  to 
recover  a  statutory  penalty  for  unlawfully  pei^ 
mitting  a  minor  to  enter  a  saloon,  where  the 
petition  alleged  that  the  violation  occurred  "on 
or  about"  certain  dates,  it  was  not  error  to 
charge  that  plaintiff  could  recover  if  the  minor 
was  permitted  to  enter  at  any  time  on  or  about 
such  dates,  and  to  refuse  to  confine  plaintiff's 
recovery  to  violations  on  the  exact  dates  al- 
leged. 

6.  Samk — Offenses— Admittance  of  Pbohib- 
RED  Persons. 

Id  an  action  on  a  liquor  dealer's  bond  to 
recover  a  statutory  penalty  for  permitting  plain- 
tiff's minor  son  to  enter  and  remain  in  defend- 
ant's saloon,  requested  charges  to  the  effect 
that  in  order  to  constitute  a  violation  of  the 
law  the  saloon  keeper  or  his  servants  must  have 
knowingly  permitted  the  minor  to  enter  the 
saloon,  were  properly  refused ;  defendant's 
knowledge  of  the  presence  of  the  minor  being 
immateriaL 

7.  Appeal  —  Review— Harmless  Erbob— In- 
BTBUcnoNS— Applicability  to  Issues. 

In  an  action  on  a  liquor  dealer's  bond  to 
recover  the  statutory  penalty  for  permitting 
plaintiff's  minor  son  to  enter  and  remain  in  de- 
fendants' saloon,  a  charge  that  there  was  no 
evideace  that  plaintiff  ever  consented  to  his 
son's  entering  the  saloon,  and  the  jury  could 
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not  so  find,  was  not  prejudicial  to  defendants. 
though  no  issue  was  made  as  to  plaintiff's  con- 
sent 

8.  Same— Admission  of  Evidence. 

In  an  action  on  a  liquor  dealer's  bond, 
where  testimony  as  to  the  contents  of  the  stub 
of  a  license  book  was  admitted  without  excep- 
tion to  prove  the  issuance  of  a  saloon  license, 
error  in  admitting  the  stub,  against  objection 
and  exception,  will  not  be  considered  on  appeal. 

9.  INTOZIOATINQ  Liquobs— LiQuoB  Dealeb's 
Bond— Action  on  Bond— Pboof  of  License. 

In  an  action  on  a  liquor  dealer's  bond,  it 
was  not  necessary  to  expressly  prove  the  is- 
suance of  the  saloon  license,  where  testimony  of 
the  county  clerk  aa  to  the  fact  of  application  for 
the  license,  and  proof  of  the  payment  of  the  tax, 
the  filing  of  a  bond,  and  the  prosecution  of  the 
business  at  the  place  alleged,  afforded  strong 
presumptive  evidence  of  the  issuance  of  the  li- 
cense. 

10.  Appeal— Cross-Appeal  Bonds— Necessi- 

TT    of    SECURITT    to    PERFECT    APPEAL— EF- 
FECT OF  Failure  to  Give  Security.  . 

In  an  action  on  a  liquor  dealer's  bond,  judg- 
ment having  been  rendered  for  one  of  defendants 
and  against  the  others,  who  appealed,  where 
plaintiff  failed  to  perfect  a  cross-appeal  by  fil- 
ing an  appeal  bond,  the  judgment  in  favor  of 
such  defendant  will  not  be  reviewed  on  appeal, 
on  cross-assignments  of  error  by  plaintiff,  since 
the  only  appellants  are  the  defendants  against 
whom  the  plaintiff  had  judgment. 

Appeal  and  Cross-Error  from  District 
Court,  El  Paso  County;  J.  M.  Goggin,  Judi;e. 

Action  by  J.  W.  Brassel  and  anotlier 
against  Francisco  Muuoz  and  others.  From  a 
judgment  for  plaintiff  against  Munoz  and  one 
of  the  other  defendants,  such  defendants  ap- 
peal and  plaintiff  flies  cross-asslgomeats  of 
error.    A£armed. 

M.  W.  Stanton,  for  appellants.  Sam  B.  Oll- 
lett  and  Patterson.  Buckler  &  Woodspn,  for 
appellees. 

JAMES,  C.  J.  This  was  an  action  upon  a 
liquor  dealer's  bond.  In  the  second  amended 
petition,  upon  which  the  trial  was  bad,  it  was 
alleged  that  Munoz,  the  principal,  violated 
said  bond  by  permitting  the  minor  son,  Man- 
uel, to  enter  and  remain  In  the  "Favorite  Sa- 
loon," a  saloon  and  dance  ball,  the  place  of 
business  of  said  Munoz,  and  -that  said  bond 
was  violated  10  times  on  or  about  certain 
named  dates  in  December,  1903,  and  January, 
February,  March,  June,  and  July,  1904.  It 
prayed  for  the  statutory  penalty  of  $500  for 
each  of  said  alleged  InfractionB.  The  second 
amended  original  petition  was  filed  by  the  fa- 
ther, J.  W.  Brassel,  as  plaintiff,  although  the 
previous  petitions  had  been  in  the  names  of  J. 
W.  Brassel  and  wife.  The  defendants  in  the 
said  amended  petition  were  Francisco  Munoz, 
principal,  and  Louis  Vidal  and  the  Houck  & 
Dieter  Company,  a  corporation,  as  sureties. 
Munoz  pleaded  exceptions,  a  general  denial, 
and  a  special  answer,  alleging  that  the  act  of 
Houck  &  Dieter  Company  in  signing  snid 
bond  was  ultra  vires,  and  also  that  Fred 
Lamley,  who  signed  the  bond  on  behalf  of 
said  corporation,  had  no  authority  so  to  do, 
and  said  bond  having  in  fact  only  one  surety 
was  Invalid,  and  of  no  force  whatever.    Also 
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pleading  th«  two  yean'  statute  of  limitations, 
and  adopting  the  answer  of  his  codefendants. 
Vidal  pleaded  in  substance  the  same,  also  non 
est  factum  as  to  the  execution  of  the  bond  by 
the  Houck  Sc  Dieter  Company,  and  consequent 
Inyalldity  of  the  bond  with  really  only  one 
surety,  and  also  that  be  contracted  with  Mun- 
oz  that  another  good  and  lawful  surety 
should  sign  the  bond.  Houck  &  Dieter  Com- 
pany pleaded  the  same,  Including  ultra  vires 
and  non  est  factum.  There  was  a  verdict  In 
favor  of  plaintiff  for  $600  against  Francisco 
Munoz  and  Li  Vldal,  upon  which  the  court 
entered  Judgment  against  said  parties,  and 
In  favor  of  Houck  &  Dieter  Company.  The 
appeal  Is  by  Munoz  and  Vldal,  with  croaiK 
assignments  of  error  by  plaintiff. 

Under  the  first  assignment  of  error  we 
shall  consider  the  five  propositions  advanced 
by  appellants.  First,  second,  and  fifth  prop- 
ositions, in  effect,  are  that  the  court  refus- 
ed to  direct  a  verdict  for  defendants,  and 
thereby  erred,  for  the  reason  that  the  bond 
sued  on  was  not  approved  by  the  county 
judge.  The  stenographer's  statement  of  the 
evidence  copies  the  bond  Introduced,  which 
copy  has  at  the  bottom  of  it,  "Approved  2nd 
day  of  Sept,  A.  D.  1908,"  but  the  signature 
of  the  county  judge  Is  not  there.  The  original 
has  not  been  sent  here,  and  therefore  we  must 
take  the  bond  as  It  appears  from  the  record. 
The  application  by  Munoz  for  license  for  the 
sale  of  spirituous,  vinous,  etc.,  liquors,  in  quan- 
tities of  one  gallon  and  less  to  be  drunk  on  the 
premises  at  No.  416  South  Utah  street,  saloon 
known  as  the  "Favorite,"  in  the  city  of  El  Paso, 
county  of  M  Paso,  was  sworn  to  by  him  Sep- 
tember 2,  1903,  before  the  county  clerk.  This 
was  Introduced  from  the  derk's  office;  also 
the  occupation  tax  receipt  for  one  year  com- 
mencing September  8, 1903,  showing  payment 
of  same  on  September  2, 1903.  The  bond  was 
filed  vrith  the  county  clerk  for  record  on  Sep- 
tember 2,  1908.  The  evidence  shows  tliat 
MunoB  was  prosecuting  such  business  at  said 
place  during  the  months  alleged  in  the  peti- 
tion, and  during  said  year.  The  above  is  un- 
contradicted, and  we  are  of  opinion  that,  un- 
der said  drcnmstances,'  the  failure  of  the 
county  judge,  if  he  did  fall  to  approve  the 
bond,  did  not  affect  its  validity.  Harper  v. 
Golden  (Tex.  Civ.  App.)  89  S.  W.  623,  to 
which  we  refer  for  reasons. 

Third  proposition :  In  the  body  of  the  bond 
appears  the  name  of  Houck  &  Dieter,  and  it 
is  signed  "Houck  &  Dieter  Company,  Fred  O. 
Lemley,  Secretary,"  therefore  am>ellant  says 
the  allegations  of  the  i>etition  were  not  sus- 
tained by  the  evidence,  and  there  Is  a  vari- 
ance.   There  is  no  force  In  this. 

Fourth  and  sixth  propositions:  Inasmuch 
as  the  evidence  disclosed  that  Felipe  de  Oob- 
zales  Brassel,  wife  of  plaintiff  (she  and  her 
husband  t>elng  the  plaintiffs  named  in  the  pre- 
vious petition),  died  prior  to  the  filing  of  the 
second  amended  petition,  and  the  recovery 
would  be  community  property,  said  James  W. 


Brassel  had  no  right  to  maintain  this  cause 
of  action  in  his  indivldaal  right  and  capacity, 
and  the  court  erred  in  refusing  to  direct  a 
verdict  for  defendant  The  penalty  when  re- 
covered would  probably  have  been  community 
property,  if  recovered  during  the  coverture  of 
Brassel  and  wife.  But  this  action  is  statu- 
tory, and  the  right  of  action  exists  in  the  ag- 
grieved party,  and  the  surviving  parent  un- 
doubtedly is  authorized  to  prosecute  the  ac- 
tion. Up  to  the  time  the  wife  died  the  suit 
was  maintained  by  both  parents,  and,  upon 
the  death  of  one  of  them  pending  the  suit  the 
other  could  continue  to  prosecute  It.  Brooks 
V.  Ellis  (Tex.  Civ.  App.)  88  S.  W.  ^6.  We 
are  of  opinion,  also,  that  the  second  amended 
petition  filed  by  the  father,  after  the  moth- 
er's death,  was  not  the  setting  up  of  a  new 
cause  of  action,  so  as  to  let  in  the  statute  of 
limitations.  The  above  disposes  of  the  sec- 
ond, third,  and  fourth  assignments  alsa 

The  fifth  assignment  la  that  the  court  erred 
in  authorizing  the  Jury  to  find  against  Munoz 
and  Vidal  and  particularly  against  Vidal,  the 
surety,  although  they  found  that  Houck  & 
Dieter  was  not  bound. 

The  sixth  assignment  is  that  the  court  er- 
red In  refusing  a  charge  to  the  effect  that  if 
the  jury  found  in  favor  of  Houck  &  Dieter 
Company  to  find  also  in  favor  of  Munos  and 
yidal,  and  particularly  of  Vldal. 

The  seventh  Is  that  the  court  erred  in  in- 
structing the  Jury,  in  effect  that  notwith- 
standing the  Hoack  &  Dieter  Company  might 
not  be  liable,  th^  could  nevertheless  return  a 
verdict  against  Munoz  and  Vldal,  ft>r  the  rea- 
son that  the  law  requires  two  goed,  sufficient 
and  lawful  sureties,  and  because  Vldal  was 
entitled  to  rely  on  the  fact  tliat  the  other 
surety  was  a  lawful  surety,  and  would  be  re- 
quired to  pay  one-half  of  any  recovery,  and 
in  any  event  the  charge  was  erroneous  in  that 
under  no  circumstances  would  plaintiff  be  en- 
titled to  recover  more  than  one-half  the 
amount  claimed  against  Vldal,  and  the  recov- 
ery t>dng  for  $6(X)  for  one  date  the  charge 
was  erroneous,  and  the  verdict  excessive. 

The  eighth  Is  substantially  the  same,  and 
In  addition  advances  some  further  ideas,  such 
as  that  It  was  the  clear  Intention  at  the  con- 
tract that  Vldal  should  only  be  liable  for  one- 
half  of  any  recovery,  and  tills  Issue  of  fact 
the  court  by  its  charge,  withdrew  from  the 
Jury;  also,  that  there  arose  an  Implied  con- 
tract between  Vidal  and  Munos  to  the  effect 
that  another  good,  sufficient  and  lawful  sure- 
ty should  be  obtained,  and  the  court  erred  in 
charging  that  they  might  find  against  Vidal 
although  they  found  in  favor  of  Houck  8c 
Dieter  Company.  We  think  the  evidence  such 
as  bound  Houck  &  Dieter  as  surety,  notwith- 
standing the  jury  have  found  they  were  not 
tx>und.  This  view,  If  correct  does  away  with 
all  of  the  above  propositions.  In  any  event 
we  are  of  opinion  that,  as  the  act  of  said  cor- 
poration was  not  one  which  was  necessarily 
ultra  vires,  appellant  could  not  claim  to  t>e. 
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discharged  simply  because  the  other  surety 
Is  relieved  on  a  plea  purely  personal.  Spanl- 
ding  T.  Crawford,  27  Tex.  167.  The  bond  In 
qnestlon  was  In  terms  Joint  and  several. 

The  ninth  assignment  Is  that  the  court's 
charge  was  wrong  and  misleading  In  this: 
that  nnless  there  was  an  express  or  implied 
agreement  whereby  Mnnoz,  or  the  Favorite 
Saloon,  should  purchase  goods  from  Houck  & 
Dieter  Company,  in  consideration  of  said 
company's  becoming  a  surety  upon  said  bond, 
then  neither  the  said  Houck  &  Dieter  Com- 
pany nor  Vldal  or  Munoz  would  be  liable 
thereon.  The  Idea  sought  to  be  advanced  by 
this  Is  that  Houck  &  Dieter  Company,  whose 
charter  was  for  the  purpose  of  "buying  and 
selling  goods,  wares  and  merchandise  of  ev- 
ery description,  by  wholesale  and  retail,  but 
the  principal  business  of  said  corporation 
shall  be  the  buying  and  selling  by  wholesale 
and  retail  of  spirituous  and  malt  liquors  and 
wines,  and  all  business  of  the  company  shall 
be  subsidiary  and  subordinate  to  said  prin- 
cipal business,"  had  no  authority  from  Its 
charter  to  execute  bonds  of  this  character, 
and  could  only  acquire  such  power  in  the 
prosecution  of  Its  business  in  cases  where 
there  was  an  express  or  Implied  agreement  of 
the  principal  In  the  bond  to  buy  goods  from 
ft  We  do  not  understand  the  case  of  Ry. 
Co.  V.  Worthington,  88  Tex.  562,  30  B.  W. 
10B5,  S3  Am.  St  Rep.  778,  as  holding  this; 
hot  aa  holding  that  corporations  can  execute 
bonds  as  surety  for  others,  if  this  Is  done 
directly  as  a  usual  means  of  promoting  its 
corporate  business.  In  Horst  ▼.  Iiewis  (Neb.) 
108  N.  W.  460,  where  the  subject  is  discussed. 
It  was  held,  among  other  things,  that  it  is 
not  essential  that  the  principal  on  the  bond 
should  contract  to  deal  with  the  corporation 
in  order  to  warrant  the  corporation  in  be- 
coming his  snrety.  In  the  same  case  the 
court  Bays:  "Certain  it  is  that  the  produce 
of  the  brewing  company  must  reach  the  con- 
sumer through  the  medium  of  the  licensed 
retail  vendor  In  sudi  product.  It  Is  evident 
that  by  the  execution  of  the  liquor  bond  the 
business  of  the  corporation  was  intended  to 
be  promoted,  and  the  objects  for  which  it 
was  organised  advanced.  *  •  •  It  was 
manifestiy  for  the  purpose  of  farthering  its 
busineoB  and  accomplishing  the  object  of  its 
incorporation,  as  indicated  by  its  articles, 
that  it  obligated  Itself  as  surety  on  the  bond 
of  the  principal,  and  that  these  results  natu- 
rally flowed  from  the  action  taken  is  abnn- 
dantiy  proven  by  the  evidence  In  the  record." 
In  this  connection  we  may  state  that  MunoB 
did  to  some  extent  become  a  customer  of 
Houck  &  Dieter  Company,  although  we  think 
the  result  would  be  the  same  without  this 
fact,  for  the  mere  expectation  or  purpose  of 
indndng  him  to  become  a  customer  would 
he  enough.  In  Pabst  Brewing  Co.  v.  Klas- 
tea,  186  111.  87,  67  N.  E.  ao,  60  L.  R.  A.  765, 
76  Am.  St  Bep.  26,  it  was  said:  "In  exer- 
cising powers  conferred  by  its  charter  a  cor- 
poration may   adopt  any  proper  and   con- 


venient means  tending  directiy  to  their  ac- 
complishment and  not  amounting  to  the 
transaction  of  a  separate,  unauthorized  busi- 
ness." In  the  case  just  cited  It  was  held 
that  Ihe  signing  of  an  appeal  bond  by  the 
corporation  f<w  a  liquor  dealer  was  ultra 
vires,  for  the  reason  that  benefits  that  might 
arise  to  It  in  its  business  from  a  successful 
appeal  were  too  indirect  and  remote.  Other 
cases  bearing  upon  the  question  are  Central 
Lumber  Co.  v.  Kelter,  201  111.  603,  66  N.  E. 
544;  Kraft  ▼.  West  Side  Brewing  Co.,  219 
111.  205,  70  N.  a  372;  Flaherty  v.  Portland, 
99  Me.  253,  69  Ati.  68;  Winterfleld  v.  Brew- 
ery, 96  Wis.  239,  71  N.  W.  101. 

Our  view,  based  on  the  decisions,  is  that 
it  being  an  evident  fact  that  the  existence 
and  patronage  of  retail  dealers  is  essential, 
or  at  least  largely  a  factor,  to  the  success- 
ful carrying  on  of  the  principal  business  for 
which  this  corporation  was  organized,  It  had 
the  Implied  power  to  promote  Its  business  by 
becoming  a  surety  on  the  bonds  of  such  deal- 
ers, and  thus  enabling  such  a  means  or  mar- 
ket for  its  goods  to  exist  It  is  a  matter 
of  general  knowledge  that  the  market  for 
the  consumption  of  liquor  is  chiefly  through 
the  medium  of  saloons,  and  therefore  the  ex- 
istence and  patronage  of  saloons  are  of  vit- 
al importance  to  such  a  business  as  that  of 
this  corporation.  To  secure  the  patronag:e 
of  such  dealers  Is,  therefore,  directly  in  line 
with  the  business  for  which  it  was  formed. 
That  aid  in  furnishing  the  necessary  bond 
for  such  dealers  was  a  means  calculated  to 
secure  for  It  business  and  promote  Its  inter- 
est is  also  evident  To  deny  It  the  power 
to  go  on  such  bonds  would  be  throwing  an 
impediment  in  the  way  of  its  business,  In- 
stead of  according  to^lt  the  right  to  use  what 
is  a  direct  means  of  enabling  It  to  accom- 
plish the  purposes  of  the  incorporation.  The 
building  up  of  a  trade  for  itself  is  not 
foreign  to  the  business  of  a  mercantile  cor- 
poration. A  system  which  it  adopts  that  Is 
so  dearly  and  directly  designed  to  build  up 
its  trade,  as,  in  this  case,  the  signing  of  bonds 
for  cnstomov  or  prospective  customers,  is 
not  outside  of  its  powers.  The  testimony 
shows  that  this  corporation  signed  bonds 
generally  for  dealers.  The  testimony  in  this 
record  seems  to  us  to  have  been  unmistak- 
ably to  the  effect  that  Lemley,  the  secretary, 
had  authority  to  execute  the  bond  for  the 
corporation,  and  also  that  said  act  was  with- 
in the  powers  of  the  corporation.  To  say 
the  least,  the  great  preponderance  of  the  ev- 
idence was  that  way.  But  the  court  sub- 
mitted the  matters  to  the  jury.  We  are  of 
opinion  that  the  charge  was  not  wrong  for 
the  reason  given  in  this  assignment,  viz., 
that  the  corporation  could  only  acquire  the 
power  to  execute  the  bond,  where  there  was 
an  agreement  of  the  principal  to  become  its 
customer. 

The  tenth  assignment  is  that  the  court 
erred  in  charging  the  jury  that  the  undis- 
puted evidence  showed  that  the  hall  whcrc 
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dancing  was  carried  on  was  appurtenant  to 
and  a  part  of  the  Favorite  Saloon,  and  that 
the  permitting  of  one  to  enter  and  remain 
in  Bald  dancing  apartment  would,  in  contem- 
plation of  law,  be  the  permitting  of  one  to 
enter  and  remain  In  the  said  Favorite  Sa- 
loon.  We  have  read  the  testimony,  and 
think  there  was  no  Issue  of  fact  to  be  sub- 
mitted to  the  Jury  on  this  subject,  which 
conclusion  requires  us  to  overrule  also  the 
eleventh  assignment. 

The  twelfth  Is  that  the  court  erred  In  in- 
structing the  jury  (quoting  from  the  assign- 
ment), "that  plaintiff  could  recover  If  the 
minor  was  permitted  to  enter  and  remain  In 
the  saloon  at  any  time  on  or  about  the  dates 
mentioned  in  the  petition — In  this,  that  it  be- 
ing a  separate  and  distinct  breach  of  the 
bond  to  allow  said  minor  to  enter  and  re- 
main under  any  given  date,  the  court  erred 
in  giving  said  instruction,  as  the  plaintiff  in 
law  should  be  confined  to  the  specific  dates 
alleged  in  his  petition."  Also,  that  "the 
court  having  directed  the  Jury  specifically  in 
reference  to  the  recovery  of  10  penalties  up- 
on the  bond  by  allowing  plaintiff  to  recover 
on  other  and  different  dates  In  effect  direct- 
ed the  Jury  that  plaintiff  would  I)e  entitled 
to  recover  (for)  more  than  10  violations  of 
the  said  bond."  And  the  thirteenth  Is  that 
the  court  erred  In  refusing  to  charge  "that 
plaintiff  should  be  confined  to  the  specific 
dates  set  forth  in  his  second  amended  orig- 
inal petition,  and  that  unless  the  jury  should 
find  from  the  evidence  by  a  preponderance 
thereof  that  Manuel  Brassel  was  permitted 
to  enter  and  remain  in  the  Favorite  Saloon 
on  one  or  more  of  the  specific  dates  mention- 
ed in  said  petition,  then  in  that  event  they 
should  find  for  defendant"  It  appears  to  us 
that  appellant  must  have  overlooked  the  fact 
that  the  petition  charges  the  violations  to 
have  occurred  on  or  about  the  dates.  Haw- 
thorne V.  State  (Tex.  Civ.  App.)  87  S.  W. 
839.  The  court  submitted  the  matter  as  it 
was  alleged. 

The  fourteenth  is  overruled,  as  the  charge 
complained  of  did  not  place  the  burden  of 
proof  on  defendants,  and  the  charge  cor- 
rectly stated  the  law  as  far  as  it  went 

The  flfteentb  complains  of  the  refusal  of 
three  requested  charges.  In  the  first  of  these 
it  was  sought  to  have  the  Jury  Instructed 
that  by  the  term  "permit,"  as  used  in  the 
bond,  among  other  things  Implies  knowledge 
on  the  part  of  Munoz  or  his  employes,  and 
after  such  knowledge  a  failure  to  prevent 
having  used  reasonable  diligence  to  obtain 
knowledge  In  reference  to  such  entry,  and 
that  Munoz  and  his  employes  exercised  due 
diligence  to  prevent  the  entry  of  Manuel  into 
said  saloon  or  place  of  business,  then  that  a 
clandestine  or  secret  entry  would  not  make 
Munoz  liable  on  the  bond,  and  If  such  an 
entry  was  made  without  the  permission  of 
Munoz  or  his  employ^,  then  the  Jury  should 
find  for  defendant.  The  second  of  these 
charges  was  one  which  would  have  told  the 


Jury  that  said  term  among  other  things  im- 
plies knowledge,  and  If  the  Jury  believed  that 
neither  Munoz  nor  his  employes  permitted 
the  minor  to  enter  the  saloon  or  place  of  busi- 
ness, as  that  term  Is  above  defined,  to  find 
for  defendant  The  third  of  them  was  that 
the  term  "remain,"  as  used  in  the  bond.  Im- 
plied knowledge  on  the  part  of  Munoz  or  his 
employes,  and  after  such  knowledge  a  failure 
to  prevent  and  before  the  Jury  could  find  a 
verdict  for  plaintiff  they  must  find  that  the 
minor  was  permitted  to  enter  and  remain,  as 
those  terms  are  defined  in  the  above  Instruc- 
tions. These  charges  were  properly  refused 
because  th^  would  have  conveyed  the  idea 
that  defendants  must  knowingly  have  permit- 
ted the  minor  to  enter  and  remain,  which 
qualification  of  the  term  "permit"  has  been 
held  improper.  Wakeham  v.  Price  (Tex.  Civ. 
App.)  80  S.  W.  1093.  This  disposes  also  of  the 
eighteenth,  nineteenth,  twentieth,  twenty-first, 
and  twenty-second  assignments. 

The  sixteenth  complains  of  this  special  In- 
struction given  at  request  of  plaintiff:  "The 
court  Instructs  you  that  there  is  no  evidence 
in  this  case  that  plaintiff  ever  consented  for 
Manuel  Brassel  to  enter  and  remain  In  the 
Favorite  Saloon  or  dance  hall,  and  yon  can- 
not, therefore,  find  that  said  Manuel  Brassel 
entered  or  remained  In  said  saloon  or  dance 
hall.  If  he  did,  with  the  consent  or  acquies- 
cence of  the  plaintiff."  The  proposition  la 
that  no  issue  was  made  in  reference  to  said 
consent,  and  "it  was  not,  therefore,  neces- 
sary in  any  event  for  the  court  to  Instruct 
the  Jury,  or  the  Jury  to  find,  tliat  Manuel 
Brassel  did  or  did  not  enter  and  remain  with 
the  consent  of  plaintiff,  and  said  Instruction 
presented  an  Issue  not  made  by  the  pleadings 
and  proof,  and  was,  therefore,  erroneous  and 
misleading."  We  fail  to  perceive  how  the 
charge  could  have  prejudiced  defendants. 

The  seventeenth  complains  of  this  charge 
given  at  plaintiff's  request:  "Yon  are  charged 
that  in  order  for  plaintiff  to  recover  in  this 
case  it  is  not  necessary  that  Francisco  Mun- 
oz or  Louis  Vidal  should  have  known  of  the 
presence  of  Manuel  Brassel  In  the  house  or 
place  of  business,  defined  by  the  court,  if  he 
was  present  In  said  house  or  place  of  busi- 
ness, but  If  you  believe  from  the  evidence 
that  said  Manuel  Brassel  was  permitted  to 
enter  and  rei^Bln  in  said  house  or  place  of 
business  at  the  dates  mentioned  in  the  plain- 
tiff's petition  at  any  time  on  or  about  said 
dates  and  after  the  bond  sued  on  had  been 
filed,  and  that  at  such  times  said  Manuel 
Brassel  was  a  minor,  your  verdict  should  be 
for  the  plaintiff  in  the  sum  of  $500  for  each 
of  said  times  said  Manuel  Brassel  was  permit- 
ted to  enter  and  remain  in  said  house  or  place 
of  business,  although  you  may  believe  from  the 
evidence  that  neither  Francisco  Munoz  nor 
liouis  Vidal  had  any  knowledge  of  the  pres- 
ence of  said  Manuel  Brassel  In  said  house  or 
place  of  business  at  such  time"  The  point 
seems  to  be  that  there  was  evidence  tending 
to   show   that   Manuel    Brassel    may    hare 
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accreted  himself  In  the  premises,  but  appel- 
lants' brief  does  not,  under  the  assignment, 
undertake  to  cite  us  to  testimony  of  that 
character,  unless  it  be  found  In  "preliminary 
statement  pages  1  to  SO  of  brief,"  which  does 
not  satisfy  the  rales. 

The  eighteenth  complains  of  the  same  In- 
struction as  not  stating  the  law,  which  we 
think  it  does. 

The  twenty-third  complains  of  the  refusal 
by  the  court  of  a  special  instruction  deflning 
the  word  "remain,"  which  It  seems  to  us 
would  not  have  been  made  the  matter  any 
plainer  to  the  Jury  than  the  term  itself. 

The  twenty-fourth  assignment  Is  that  the 
court  erred  In  refusing  to  direct  a  verdict  for 
defendants  In  that  there  was  no  proof  that  a 
valid  license  was  in  fact  issued  to  Munoz  up- 
on the  bond  sued  on  In  this  case,  and  in  any 
event  the  court  erred  In  not  submitting  that 
issue  to  the  Jury.  There  was  no  conflict  In 
the  evidence  as  to  the  Issuance  of  a  license  so 
tar  as  appellants'  brief  directs  us  to  any. 
The  testimony  of  the  witness  English,  deputy 
county  clerk,  was  that  on  September  2d, 
which  was  the  day  the  bond  was  filed,  a  li- 
cense was  Issued  to  Francisco  Munoz  for  the 
premises  described  in  the  application  and 
bond. 

But  by  the  twenty-sixth  assignment  of  er- 
ror it  appears  that  objections  were  made  and 
exceptions  taken  to  the  admission  in  evidence 
of  the  stub  purporting  to  show  and  describe 
the  license,  and  the  twenty-sixth  assignment 
complains  of  the  admission  of  the  stub,  for 
various  reasons.  It  is  not  necessary  to  notice 
them  for  the  reason  that  the  witness  had  al- 
ready been  allowed  without  execeptlon  to  tes- 
tify to  the  contents  of  the  stiib  as  appears 
from  the  following  proceedings:  "Q.  I  will 
ask  yon  to  get  your  stub,  Mr.  English,  and 
state  whether  or  not  a  license  was  Issued  up- 
on that  application.  What  does  the .  stub 
show  with  reference  to  the  issuance  of  a  li- 
cense to  Francisco  Munoz?  Counsel  for 
defendant  Munoz:  We  object  to  that — not 
the  best  evidence;  the  license  is  the  best 
evidence.  Court :  I  believe  you  say  you  gave 
them  notice?  Counsel  for  defendant  Munoe: 
It  is  not  shown  that  the  notice  came  to  the 
bands  of  the  parties.  Court:  When  was  It 
Med?  Counsel  for  plaintiff :  May  21,  1908. 
Court:  Overrule  the  objection.  Counsel  for 
Munoz:  We  further  object  to  the  testimony, 
because  It  is  not  shown  that  the  bond  is  in 
proper  form.  Court :  Overrule  the  objection. 
Oxcept.  Q.  What  does  that  stubbook  show 
with  reference  to  application  for  license? 
A.  It  Shows  a  license  was  Issued  to  Fran- 
cisco Munoz,  September  2,  1905 — 110  South 
Dtah  street  In  the  city  of  El  Paso.  Counsel 
for  Munoz:  We  object  to  the  introduction 
of  the  stub  In  evidence.  That  Is  hearsay; 
no  proper  predicate  has  been  laid ;  and  move 
to  strike  It  out  Court:  Overrule  the  objec- 
tion. Except"  It  will  be  seen  from  that, 
that  when  the  court  overruled  the  objection 
to  English  stating  what  the  stub  showed,  the 


objection  being  that  the  license  was  the  best 
evidence,  and  it  was  not  shown  that  the  no- 
tice to  produce  filed  May  21,  1906  (the  trial 
was  in  December),  came  into  the  hands  of 
the  defendants,  no  exception  was  reserved  as 
to  that  particular  objection,  and  English  was 
allowed  to  proceed  and  state  what  the  stub 
showed,  without  exception  to  the  ruling.  It 
is  true  that  after  this  occurred  defendant  ob- 
jected to  the  introduction  of  the  stub,  and  ex- 
cepted to  its  introduction,  but  the  testimony 
of  English  was  sufficient  of  Itself,  without  the 
stub,  to  show  that  a  license  Issued,  and  no 
exception  was  ever  reserved  to  the  ruling  of 
the  court  permitting  him  to  state  what  the 
stub  showed.  However  this  may  be,  it  was 
not  necessary  to  expressly  prove  the  Issuance 
of  a  license.  The  fact  of  the  application,  the 
payment  of  the  tax,  the  filing  of  the  bond, 
and  the  prosecution  of  the  business  at  the 
particular  place  during  the  year  aflTords 
strong  presumptive  evidence  of  the  issuance 
of  the  license.  Earl  v.  State,  33  Tex.  Civ. 
App.  161,  76  S.  W.  207.  Here  there  was  no 
testimony  indicating  the  contrary. 

The  twenty-fifth  assignment  is  so  mani- 
festly multifarious  that  we  do  not  consider  it 

The  twenty-seventh  and  twenty-eighth  are 
without  propositions,  and  are  not  propositions 
In  themselves.  The  evidence  referred  to  in 
these  assignments  was,  however,  manifestly 
Immaterial,  and  properly  excluded.  So,  also 
was  the  evidence  referred  to  in  the  twenty- 
nineteenth  assignment 

It  appears  from  the  record  that  plaintiff 
filed  a  motion  for  a  new  trial,  and  gave  no- 
tice of  appeal  when  it  was  overruled.  He 
filed  no  appeal  bond,  and  now  seeks  by  cross- 
assignments  of  error  to  have  us  review  the 
case  in  respect  to  the  Judgment  In  favor  of 
the  Houck  &  Dieter  Company.  The  only  ap- 
pellants from  the  judgment  are  Munoz  and 
Vidal ;  and  as  to  them  plaintiff  would  be  en- 
titled to  file  cross-assignments,  but  as  to  them 
he  ought  to  be  satisfied  with  an  afflrmance 
of  the  Judgment  He  Is  not  in  a  position, 
under  the  circumstances,  to  make  complaint 
here  of  the  judgment  in  favor  of  the  Houck 
&  Dieter  Company.  Hoover  v.  Kearbey,  25 
Tex.  Olv.  App.  71.  60  S.  W.  782. 

Judgment  affirmed. 

CLARK  et  al.  v.  BROWN  et  al.* 

(Court  of   Civil   Appeals  of   Texas.     Feb.  27, 
1908.     Rehearing  Denied  Marcli   12,   1908.) 

1.  Rexioioub     Societies  —  Pbopkrtt     and 

Fpn  ds— DiviaisiOK. 

Where  a  grantor  of  property  for  religious 
use  Indicated  a  purpose  to  establish  a  particular 
religious  faith  which  he  desired  to  promulgate, 
which  purpose  was  made  a  condition  of  the 
grant  and  formed  the  principal  consideration  for 
the  conveyance,  courts,  when  applied  to  by  the 
proper  parties,  will  prevent  a  diversion  of  the 
property  from  such  purpose. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dljt. 
vol.  43,  Religious  Societies,  §{  145.  155.] 

*For  opinion  on  additional  findings  of  tact,  see 
108  S.  W.  1186. 
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2.  Same. 

Land  wu  conveyed  to  tmstees  for  the  ase 
and  benefit  of  a  church  of  a  particular  faith 
and  form  of  worship.  The  conveyances  did  not 
intimate  that  the  xrantots  had  in  view  the  pro- 
mulgation of  the  particular  faith,  or  that  there 
was  any  consideration  for  the  conveyances  other 
than  the  purchase  price.  Held,  that  the  desig- 
nation of  the  beneficiaries  was  for  the  purpose 
of  identifying  the  body  of  Indlvidnals  that  was 
to  talce,  and  the  congregation  for  whose  benefit 
the  conveyances  were  made  took  the  property 
unincumbered  by  any  trusts  so  far  as  the  gran- 
tors were  concerned,  and  the  only  conditions 
imposed  grew  out  of  the  relations  of  tlie  bene- 
ficiaries named,  and  the  extent  of  such  trust 
prevented  the  majori^  against  the  will  of  a 
minority  from  applying  the  property  to  a  use 
wholly  different  from  tnat  for  which  It  was  ac- 
quired. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Religious  Societies,  {§  144,  145.] 

3.  Sakk. 

Lands  were  conveyed  to  trustees  for  the 
use  and  benefit  of  a  designated  church  tielonging 
to  the  Cumberland  Presbyterian  denomination. 
The  conveyances  were  to  those  who  composed 
the  Cumberland  Presbyterian  Church  at  that 
place  at  the  time  of  the  conveyances.  Held,  that 
the  right  to  the  property  was  dependent  on  the 
right  of  succession;  the  property  passing  by 
operation  of  law  to  those  who  subsequently  com- 
posed that  church. 

4.  Sakk— BuBOBif  or  PBOor. 

In  a  suit  involving  the  right  to  property 
conveyed  to  trustees  for  the  use  of  a  church  of 
a  particular  faith  and  form  of  worship,  brought 
by  members  of  the  congregation  adhering  to  tlie 
original  organization  against  members  who  en- 
tered into  a  new  religious  organisation,  the  bur- 
den is  on  defendants  to  establish  such  facts  as 


will  show  that  plaintiffs  have  no  longer  a  right 
to  the  use  of  the  property  in  accordance  with 
the  original  faith  and  form  of  government ;  and. 


unless  defendants  can  do  so,  plaintiffs,  aa  the 
representatives  of  the  original  organization,  are 
entitled  to  the  property. 

5.  Savb— Effect  or  Ditision  or  Chubch. 

The  rule  that  title  to  church  property  of  a 
divided  congregation  is  in  that  part  of  it  which 
adheres  to  the  original  organization  and  is  act- 
ing in  harmony  with  its  laws  and  ecclesiastical 
customs  and  prindples,  which  were  accepted 
among  them  before  the  dispute  bMan.  is  subject 
to  the  qualification  that  church  judicatories  may 
make  such  changes  in  the  law  and  customs  as 
they  may  by  their  laws  be  authorized  to  make, 
or  which  are  not  fundamental  departures  from 
the  general  plan  and  pnrpoaes  of  the  organiza- 
tion. 

[Ed.  Note.— For  cases  in  pohit,  see  Cent  Dig. 
vol.  42,  Religions  Societies,  U  147-163.] 

6.  Sahb. 

Each  member  of  a  church  organization  la 
the  equal  of  everjr  other  member,  and  has  the 
absolute  right,  which  the  courts  will  protect,  to 
have  the  property  controlled  and  administered 
according  to  its  organic  plan  and  to  participate 
in  its  afmirs  in  harmony  therewith. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Religious  Societies,  U  126,  149.] 

7.  TBusTs—BEKBrioiAiinES— Rights  Acqdibed. 

In  a  ccmveyance  to  one  in  trust  for  the 
use  and  benefit  <n  others  forming  an  association, 
each  of  the  beneficiaries  has  the  right  to  insist 
on  the  use  of  the  property  in  accordance  with 
the  plans  of  the  association,  the  purposes  for 
which  it  was  formed,  and  the  objects  sought  to 
he  accomplished  by  it 

8.  Associations  —  Pbopbbtt  —  Manheb    or 

HOLDIRO. 

Members  of  a  voluntary  unincorporated  as- 
sociation can  hold  property  in  no  other  way 
than  through  the  medium  of  trustees  acting  as 
depositaries  of  the  legal  title,  and  the  equitable 


Interest  entitles  each  benefldary  to  the  same 
voice  in  the  management  and  control  of  the 
property  as  If  he  were  a  joint  owner  and  holder 
of  the  legal  titie. 

[Ed.  Note.— For  cases  in  point,  ass  Cent  Dig 
vol.  4,  Associations,  |  20.] 

9.  Save— Rights  or  Meubebs. 

The  rights  of  members  of  voluntary  asso- 
ciations not  organized  for  commercial  purposes, 
in  the  property  held  for  common  use,  is  one  of 
user  only,  and  the  interest  is  not  assignable  nor 
transmissible  by  Inheritance  on  the  death  of  the 
member,  and  with  the  cessation  of  membership 
the  property  right  disappears. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vM.  4,  Associations,  {{  19,  20.] 

10.  REi.iaiou8  Societies— BBOutATioRB— Va- 
lidity. 

Whatever  decree  or  requirement  the  Gen- 
eral Assembly  of  the  Cumberland  Presbyterian 
Church  has  authority  to  enact,  it  has  the  right 
to  enforce  obedience  to  from  all  of  the  suljordi- 
nate  bodies  and  members  of  the  denomination, 
and  a  rebellion  against  any  of  the  enactments 
Justifies  expulsion  from  the  organization  of 
those  who  resist  the  enforcement:  bat  any  de- 
cree or  regulation  promulgated  withont  aathor- 
ity  on  the  part  of  the  General  Assembly  is  not 
binding  on  the  subordinate  bodies  and  members 
of  tbe  organization,  and  may  be  disregarded. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  42,  Religious  Societies,  {  23.] 

U.  Save- FowEBs  or  OovEBnnio  Boot- 

CONSOUDATIOR. 

Tbe  constitution  of  a  religions  denomina- 
tion, consisting  of  local  churches.  Presbyteries. 
Synods,  and  ueneral  Assembly,  which  confers 
on  the  General  Assembly  the  power  "to  concert 
measures  for  nromoting  the  prosperity  of  the 
church,"  and  "to  receive  under  its  jurisdiction 
other  ecclesiastical  bodies  whose  organization  is 
conformed  to  the  doctrine  and  order  of  the 
church,  does  not  authorise  the  General  Assem- 
bly to  form  a  union  with  another  religious  de- 
nomination having  tbe  same  or  similar  form  of 
government  doctnnes,  and  standards,  notwith- 
standing a  practical  contrary  constmetioD  based 
on  efforts  by  tbe  €teneral  Assembly  to  form  on- 
ions; the  word  "church,"  as  used  In  the  con- 
stitution, referring  to  the  religious  denomination 
or  temporal  organization. 
12.  Same. 

Practical  eonstnetions  are  resorted  to  only 
when  the  langoage  to  be  construed  is  of  doubt- 
ful import  and  clearly  susceptible  of  m<w«  than 
one  construction.  Where  the  language  is  dear 
and  unambiguous,  a  practical  construction  in- 
consistent with  that  meaning  has  no  wdght  and 
will  not  be  followed. 

18.    SA1£E. 

The  constitution  of  a  religions  denom- 
ination, consisting  of  local  churches.  Presby- 
teries, Synods,  and  General  Assembly,  which 
provides  that  on  the  recommendation  of  the 
General  Assembly,  by  a  two-thirds  vote  of  the 
members  thereof,  the  confession  of  faith,  consti- 
tution, and  rules  of  disdpline  may  be  amended 
when  a  majority  of  the  Presbyteries,  on  tlie 
same  being  transmitted  for  their  action,  shall 
approve  thereof,  does  not  confer  on  the  Gleneral 
i^»embly  and  the  Presbyteries  the  power  to 
Introduce  such  fundamental  changes  as  will 
operate  to  alter  the  constitution  as  an  entirety, 
or  impair  the  integrity  of  the  organization,  or 
affect  its  legal  identity  and  continuity. 

14.  COBPOBATIOHS— OrriOEBS— POWEBS. 

The  general  power  of  the  officers  of  a  pri- 
vate corporation  to  perform  all  corporate  acts 
refers  to  the  ordinary  business  transactions  of 
the  corporation,  and  does  not  include  the  power 
to  destroy  the  body  itself  or  the  right  to  en- 
large its  capital  stock. 

[Ed.  Note.— For  cases  in  point,  ses  Cent  Dif. 
vol.  12,  Corporations,  {  1273.] 
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IB.  RKUGiotrs  Soomm— OFTioms— PovEBB. 
The  leneral  powen  of  chnrch  officer*  are 
not  matenallr  different  from  those  exercised  by 
the  managing  directors  of  private  corporationsi 
and  relinous  aaaodations  Iiavlng  rights  of  prop- 
erty ana  contract  come  before  the  courts  in 
practically  thfe  same  attitude  as  private  coi^ 
IMrationa,  and  are  equally  under  the  protec- 
tion of  the  law,  and  the  action  of  their  mem- 
bers subject  to  the  same  restraints. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Religious  Societies,  {|  68,  61,  6&] 

16.  Same. 

A  voluntary  religious  association  owes  Its 
existence  to  the  compact  between  the  members 
compoeing  it  and  when  a  written  constitution 
is  aooptea  the  constitution  Is  the  embodiment  of 
the  terms  of  the  compact,  by  virtue  of  which 
the  association  was  formed  and  by  which  it  is 
to  be  conducted. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
VOL  42,  Religious  Societies,  {  16.] 

17.  Saxb. 

Where  the  power  to  alter  or  amend  any  of 
the  provisions  of  the  written  constitution  of  a 
voluntary  religions  association  is  delegated  to 
any  of  the  omcers  of  the  association,  there  is 
the  implied  qualification  that  it  shall  be  used  in 
the  furtherance  of  the  objects  for  which  the  as- 
sociation was  formed  and  in  harmony  with  Its 
general  plan  of  organisation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Religious  Societies,  g  16.] 

18.  COBFOBATIOHB— DiBKOIOBS— POWEBa, 

Where  the  directors  of  a  corporation  are 
given  the  right  to  enact  by-laws  for  the  gov- 
ernment thereof,  the  power  is  not  unlimited,  but 
is  only  such  as  will  be  In  harmony  with  the 
powen  the  directors  are  supposed  to  exercise  for 
the  purposes  sought  to  be  accomplished. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  {  12S2.] 

19.  WOBDS    AKD    FHKA.8E»— "CORSTTCUTIOn." 

The  word  "constitution"  signifies  some- 
thing constituted,  and  is  generally  used  to  desig- 
nate the  written  evidence  of  something  which 
can  have  only  a  legal  existence. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1462-1464;  vol.  8,  p. 
7618.] 

20.  COBFOBATIOnS— POWKBB— CONSIBUCTIOH. 

The  rule  that  the  powers  bestowed  in  a 
written  constitution  must  always  be  construed 
ns  having  in  view  the  preservation  and  continu- 
ity of  the  entity  constituted  is  true,  whether  ap- 
plied to  voluntary  associations,  to  commercial 
corporations,  or  to  political  governments. 

21.  Sake— EZFIBATION  of  Cobpobate  Bxist- 
ntcE. 

The  legal  existence  of  corporations  and  as- 
sociations formed  for  a  limited  period  of  time 
terminate  ipso  facto  on  the  expiration  of  the 
time,  without  action  on  the  part  of  those  in 
'Charge  of  its  business  afEalrs. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  12,  Corporations,  {{  104,  2876.] 

'22.  Hzi.iaiou8  Societies  —  Oboanizatioit  — 

ABANDORKElfT. 

Where  a  voluntary  religious  association 
b^an  in  a  cmnpact  between  the  individuals  com- 
poring  it,  it  must  end  by  a  dissolution  or  aban- 
donment of  the  compact,  or  by  the  substitution 
of  another  so  essentially  different  as  to  prac- 
tically amount  to  a  new  association,  which  can 
he  done  only  by  those  who  in  the  first  instance 
entered  into  the  compact  and  their  successors, 
unless  it  clearly  appears  that  the  power  has 
been  delegated  to  others;  and  even  tnen  its  ex- 
ercise, on  being  questioned  in  a  controversy  be- 
tween the  paraes,  will  not  be  permitted,  unless 
there  was  actual  authority. 


23.  Saio— JuBiBDionoir  or  Cottbtb. 

It  is  no  part  of  the  duty  of  civil  courts  to 
pass  on  the  Issue  of  expediency  of  any  union  be- 
tween religious  bodies,  and  it  is  the  right  of 
property  alone  that  the  courts  are  called  on  to 
decide. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Religious  Societies,  {  101.] 

24.  WoBDS  AND  Phbaseb— "Rbtjrior." 
When  used  without  qualification,  the  word 

"reunion"  ordinarily  implies  the  resumption  Of 
a  former  relation. 

26.  Samb— "Identitt." 

The  word  "identity,"  when  applied  to  as- 
sociations or  organizations  formed  by  agree- 
ments between  individuals,  means  the  distinctive 
thing  or  entity,  dependent  on  the  relations  form- 
ed and  which  has  only  a  legal  existence ;  and 
the  legal  creation,  while  the  result  of  a  compact 
in  some  form  among  the  contracting  parties,  has 
an  existence  distinct  from  the  individuals  com- 
posing It 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  p.  8381.] 

26.  Reuoioub  Societies  —  Union  Between 
RELiaiouB  Denominations— Effect. 

An  agreement  for  a  union  between  the  Cum- 
berland Presbyterian  Church  and  the  Presby- 
terian Chnrch  provided  that  the  union  should  be 
perfected  on  the  doctrinal  basis  of  the  Con- 
fession of  Faith  of  the  Presbyterian  Church  and 
on  its  doctrinal  and  ecclesiastical  standards. 
The  Oomberiand  General  Assembly,  on  accept- 
ing the  terms  of  the  proposed  union,  adjourned 
with  the  understanding  that  thereafter  its  mem- 
bers should  meet  with  the  members  of  the  Pres- 
byterian Church.  The  terms  of  the  union  pro- 
vided that  the  first  meeting  of  the  General  As- 
sembly of  the  united  church  should  admit  rep- 
resentatives from  the  Cumberland  Presbyteries 
as  then  constituted,  and  these  representatives 
were  to  meet  as  members  of  the  Presbyterian 
General  Assembly,  and  as  such  were  to  dis- 
charge their  duties  and  exercise  their  powers  in 
connection  with  the  other  constituent  members 
commissioned  from  the  Presbyteries  of  the  Pres- 
byterian Church.  Held,  that  the  union  involved 
the  extinction  of  the  Cumberland  Presbyterian 
organization,  and  Its  General  Assembly  exceeded 
the  authority  conferred  on  It  by  the  constitution, 
and  the  union  was  not  binding  on  dissent- 
ing members  of  the  Cumberland  Ihicsbyterian 
Church. 

27.  Sake. 

The  General  Assembly  and  Presbyteries  of 
a  religious  denomination,  consisting  of  local 
churches.  Presbyteries,  Synods,  and  General  As- 
sembly, do  not  possess  the  implied  power  to 
form  a  union  wim  another  religious  denomina- 
tion possessing  the  same  doctrines  and  form  of 
church  government. 

[Ed.  Note.— For  cases  in  jiolnt,  see  Cent  Dig. 
vol.  42,  Religious  Societies,  {  209.] 

28.  Same— RioRTB  Ano  Obuqationb  or  Mku- 

BEB8. 

When  one  becomes  a  member  of  a  volun- 
tary religions  association,  he  subscribes  to  all 
of  its  rules  and  regulations,  and  consents  to  the 
exercise  of  such  powers  as  have  been  conferred 
on  its  managing  officers,  and  Is  bound  thereby 
in  the  future  conduct  of  its  affairs. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Religious  Societies,  {  24.] 

29.  OOBFOBATIOnB— DiBBOTOBB— POWIBB. 

The  directors  of  a  private  corporation  or- 
ganized for  commercial  purposes  cannot,  even 
with  the  consent  of  the  state,  consolidate  the 
corporation  with  another  without  the  consent  of 
every  shareholder. 

rK'l.  Note. — For  cases  in  noint.  see  Cent  Dig. 
vol.  12,  Corporation^  {{  2338-2847.] 
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80.  Religious  Societies— Officebs— Powers. 

The  officers  of  a  religious  association  have 
no  power  as  managini  officers  to  consolidate  the 
association  with  another  without  the  consent  of 
every  member  thereof. 

81.  Same. 

The  constitution  of  a  religious  denomina- 
tion, consisting  of  churches,  Presbyteries,  Syn- 
ods, and  General  Assembly,  which  provides  that 
the  church  session  shall  exercise  Jurisdiction 
over  a  single  church,  the  Presbytery  over  what 
is  common  to  the  ministers,  church  sessions,  and 
churches  within  a  prescribed  district,  the  Synod 
over  what  belongs  in  common  to  three  or  more 
Presbyteries  and  their  ministers,  and  the  Gen- 
eral Assembly  over  such  matters  as  concern  the 
whole  church,  etc.,  limits  the  powers  of  the  vari- 
ous church  officials  to  those  expressly  given  in 
the  constitution. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Rdigious  Societies,  i  16.] 
32.  Saue. 

A.  rf'iifious  denomination,  consisting  of 
churches,  Presbyteries,  Synods,  and  General  As- 
sembly, adopted  the  creed  and  constitution  of 
another  denomination.  The  temporal  organisa- 
tion of  the  first  denomination  was  the  result 
of  an  agreement  among  the  individuals  forming 
the  association  by  which  they  organized  for  cer- 
tain purposes,  and  it  was  distinct  from  the  or- 
ranization  constituting  the  other  denomination. 
Held,  that  the  officers  of  the  former  religious 
denomination  could  not  unite  with  the  other  de- 
nomination in  such  a  manner  as  to  terminate  the 
temporal  organization  of  the  former  religious 
denomination. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  42,  Religions  Societies,  1  209.] 
88.  Same. 

While  courts  will  not  undertake  to  exercise 
any  ecclesiastical  authority  or  review  pro- 
ceedings of  church  courts  on  questions  involv- 
ing matters  of  discipline  or  the  application  or 
enforcement  of  their  own  laws,  courts  will  in- 
quire into  the  authority  of  officers  of  religious 
societies  where  a  property  right  depends  thereon. 
TEkJ.  Note. — For  nases  in  point,  see  Cent.  Dig. 
vol.  42,  Religious  Societies,  !S  101,  154.] 
84.  Save. 

Where  the  officers  of  a  religious  denomina- 
tion undertake  to  make  fundamental  altera- 
tions in  the  organization  and  plan  of  operation, 
such  as  affects  the  entire  membership  and  their 
status,  the  civil  courts  will  for  themselves  an- 
certain  the  authority  of  such  officers  when  called 
in  nnestiOD  by  proper  parties  and  in  proper  pro- 
ceedings, especially  when  the  authority  challeng- 
ed affects  the  integrity  of  the  orf^anization  and 
dissolves  the  relationship  theretofore  existing 
among  the  members  and  the  subordinate  bodies 
of  the  church. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  42,  Religious  Societies,  {  101.] 

35.  Same— "KccLEsiASTiCAi.   Matteb." 

An  "ecclesiastical  matter"  is  one  that  con- 
cerns doctrine,  creed,  or  form  of  worship  of  the 
churchf  or  the  adoption  and  enforcement  within 
a  religious  association  of  needful  laws  and  reg- 
ulations for  the  government  of  membership, 
and  the  power  of  excluding  from  such  associa- 
tions those  deemed  unworthy  of  meml>ership  l)y 
the  legally  constituted  authorities  of  the  church : 
anfl  all  of  such  matters  are  within  the  province 
of  church  eoarts  and  their  decisions  will  be  re- 
spected by  civil  tribunals. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Religious  Societies,  g  93. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2814.1 

86.  Same— Pbopektt— DivEBSioN. 

A  church  at  a  designated  place  was  a  part 
of  a  system  of  churches  composing  the  Cumber- 


land Presbyterian  denomlnatioa.  Property  was 
conveyed  to  trustees  for  its  use.  Some  members 
continued  their  membership  in  the  denomination, 
notwithstanding  a  union  with  another  denomi- 
nation which  sought  to  terminate  the  Cumber^ 
land  organlzatiotL  Held,  that  such  members 
were  entitled  to  the  property  held  in  tmst  for 
the  church  as  against  other  memliers  who  onit- 
ed  with  the  united  religious  denomination. 

Appeal  from  District  Court,  Marion  Coun- 
ty;  P.  A.  Turner,  Judge. 

Action  by  William  Clark  and  others  against 
O.  W.  Brown  and  others.  From  a  Judgment 
for  defendants,  plainttfTB  appeaL  Reversed 
and  rendered. 

P.  H.  Prendergast  and  W.  C  Caldwell,  for 
appellants.  Geo.  T.  Todd,  Finley,  Knight  ft 
Harris,  John  M.  Oaut,  and  M.  B.  Tempietoo, 
for  appellees. 


HODGES,  J.  This  suit  was  filed  In  the 
district  court  of  Marlon  county  by  the  appel- 
lants, William  Clark  and  others,  against 
the  appellees,  G.  W.  Brown  and  others.  The 
BUBbtantlal  averments  of  the  petition  present 
the  following  facts:  That  the  plaintiffs  com- 
pose the  church  session  of  the  Cumberland 
Presbyterian  congregation  at  Jefferson,  Tex.; 
that  the  church  owns  two  lots,  upon  one  of 
which  la  located  the  church  building,  and 
upon  the  other  the  manse,  or  residence  of  the 
pastor  In  charge;  that  W.  F.  Jones,  one  of 
the  appellants.  Is  the  trustee  designated  in 
the  deeds  to  hold  the  property  of  that  church 
known  as  the  "manse,"  or  residence  for  the 
minister  in  charge ;  and  W.  B.  Ward,  one  of 
the  appellees,  is  the  trustee  in  whom  is  vested 
the  legal  title  of  the  other  church  property, 
upon  which  is  located  the  church  building. 
It  is  alleged  that  the  defendants  assert  them- 
selves to  be  the  church  session  of  the  con- 
gregation at  Jefferson  of  a  Presbyterian 
Church  In  the  United  States  of  America,  call- 
ed thereafter  in  plaintiffs'  petition  the  Pres- 
byterian Church.  Then  follows  a  history  of 
the  organization  and  development  of  the 
Cumberland  Presbyterian  Church,  from  Its 
origin  about  the  year  1810,  together  with  Its 
creed  and  Confession  of  Faith,  and  also  those 
of  the  Presbyterian  Church,  ftom  which  It 
originally  separated.  There  Is  also  given  a 
full  history  of  the  various  changes  In  the 
creeds  and  doctrines  of  the  two  churches  from 
the  time  of  the  division  up  until  May,  1906, 
at  which  time,  it  Is  alleged,  there  was  an 
attempted  reunion  by  the  General  Assembly 
of  the  Cumberland  Presbyterian  Church,  act- 
ing with  the  General  Assembly  of  the  Pres- 
byterian Church.  The  various  steps  leading 
up  to  this  reunion,  from  its  inclplency  to  Us 
consummation,  are  given  in  detail;  but  it  Is 
not  necessary  here  to  mention  them,  as  all 
that  are  material  will  fully  appear  in  the 
statement  of  the  case  hereinafter  given. 
After  giving  the  above  historical  data  con- 
cerning the  divergence  and  reunion  of  the  two 
churches,  together  with  their  credal  differ^ 
ences,  plalotUCs  then  proceed:    That  on  or 
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about  Jane  1,  1906,  the  defendants,  aasert- 
Ing  tbemaelves  to  be  the  cburch  session  and 
the  tmstees  of  the  Presbyterian  Cburch,  and 
asserting  that  the  property  at  Jefferson  (the 
cbnrcb  bouse  and  manse),  which  bad  there- 
tofore belonged  to  the  Comberland  Pres- 
byterian Church,  became  by  virtue  of  the 
onion  with  the  Presbyterian  Cburch  the  prop- 
erty of  that  church,  and  asserting  that  the 
plaintiffs  and  the  Cumberland  Presbyterian 
Cbnrcb  bad  no  further  interest  in  the  title  of 
said  property,  tool:  forcible  possession  of  the 
said  property,  and  by  force  ejected  plaintiffs 
therefrom;  titiat  defendants  still  bold  said 
property  and  exclude  the  Cumberland  Pres- 
byterian Church  from  the  use  of  the  same, 
and  are  appropriating  it  for  the  use  and 
benefit  of  the  aforesaid  Presbyterian  Church ; 
and  that  defendants  have  no  other  claim 
to  snld  property,  except  by  reason  of  the 
union  of  the  two  churches.  It  is  further 
averred  that  not  more  than  15  members  of  the 
congregation  favor  said  union,  where  more 
than  30  members  oppose  it.  Plaintiffs  further 
allege  that  the  defendants  bave  employed 
one  R.  R.  Rives,  a  minister  in  the  said  Pres- 
byterian Church,  to  take  charge  of  said  con- 
gregation as  pastor,  and  that  this  will  be  done 
unless  they  are  restrained.  Plaintiffs  claim 
that  they  constituted  a  majority  of  the  cburch 
session,  and  had  the  absolute  right  to  con- 
trol the  use  of  said  property,  limited  only  by 
this:  Xbat  it  should  be  used  for  the  legiti- 
mate cbnich  purposes  of  the  Cumberland 
Presbyterian  Church  as  a  separate  organiza- 
tion. The  petition  concludes  with  a  prayer 
that  the  defendants  be  ordered  to  restore 
the  use  of  the  church  bouse  and  manse  to  the 
Cumberland  Presbyterian  Church  congrega- 
tion at  Jefferson,  to  be  held  and  used  by  that 
cburch  for  legitimate  church  purposes  as  a 
separate  church  organization  ;  that  plaintiffs 
be  placed  in  possession,  and  defendants  be 
enjoined  from  employing  any  pastor  who  Is 
a  preacher  in  a  Presbyterian  Cburch,  or  any 
other  person  as  pastor,  except  according  to 
the  laws,  usages,  and  customs  of  the  Cum- 
berland Presbyterian  Cburch  as  the  same 
was  aforetime;  and.  on  final  bearing,  that 
the  injunction  be  made  perpetual.  They  also 
pray  for  general  relief  and  costs,  and  a  writ 
of  possession. 

The  defendants  answer,  by  general  demur- 
rer and  special  exceptions,  a  general  denial. 
They  also  answer  specially,  in  which  tbey 
set  out  at  length  the  history  of  the  Cumber- 
land Presbyterian  Church,  its  various  at- 
tempts at  reunion  with  the  original  church 
from  which  it  formerly  had  separated,  many 
of  the  steps  taken  looking  toward  reunion, 
and  the  history  of  the  doctrinal  differences 
of  the  two  churches,  the  revisions  of  the 
creeds  of  both,  and  all  of  the  various  steps 
olBciaDy  taken  leading  up  to  the  action  of 
the  General  Assembly  in  May,  1906,  when  a 
majority  of  that  body  declared  for  and  form- 
ed a  union  with  the  Presbyterian  Church. 
Tbey  deny  taking  forcible  possession  of  the 


church  bouse  and  manse  involved,  but  say 
that  they  have  had  quiet  and  peaceable  and 
uninterrupted  and  lawful  possession  of  the 
same  at  and  before  the  filing  of  the  bill  here- 
in; that  the  members  of  the  Jefferson  con- 
gregation number  40,  and  of  this  number 
there  are  27  who  favor  and  indorse  the  re- 
union. They  say  that  it  is  not  true  that  twO- 
tbirds,  or  even  a  majority,  are  opposed  to 
the  said  union,  and  that  plaintUfs  do  not  con- 
stitute a  majority  of  said  session.  Tbey  fur- 
ther say  that  the  conveyances  and  deeds 
mentioned  by  plaintiff  are  both  to  and  for 
the  Cumberland  Presbyterian  Church,  but  are 
not  devoted  expressly  to  the  teaching  or  sup- 
port of  any  particular  original  form  of  doc- 
trine or  belief.  They  further  aver  that  the 
Jefferson  congregation  and  church  session  are 
but  a  subordinate  member  of  the  general 
church  organization;  the  superior  ecclesiasti- 
cal tribunals  consisting  of  Presbyteries  and 
Synods,  with  the  general  and  ultimate  power 
of  control  of  all  moneys  and  properties,  in- 
cluding church  houses  and  manses,  in  a  su- 
preme judicatory  called  the  General  Assembly, 
under  which  the  respondents  have  been  and 
are  still  lawfully  and  peacefully  holding 
possession  of  the  property  in  controversy. 
They  admit  that  tbey  have  employed  Rev. 
R.  R.  Rives,  who  is  doing  the  work  of  said 
ofiice  from  Sunday  to  Stmday.  In  conclu- 
sion, tbey  say  that  they  will  be  seriously 
and  Irreparably  Injured  and  damaged  by  the 
granting  of  any  writ  that  would  suspend  and 
paralyze  the  Christian  work  in  which  the  re- 
spondents are  actually  engaged,  and  pray 
that  the  writ  of  Injunction  be  denied  and  the 
bill  dismissed,  and  for  a  decree  quieting  them 
in  the  title  and  possession  of  the  Presbyterian 
Church  In  the  United  States  of  America  in 
and  to  the  church  house  and  manse  in  con- 
troversy, and  for  relief,  both  legal  and  equi- 
table, and  costs  of  suit. 

The  facts  alleged  in  the  petition  of  the 
appellants,  except  those  averments  as  to  the 
proportion  of  membership  who  opposed  the 
church  union  and  as  to  appellants  constitut- 
ing the  majority  of  the  local  church  session, 
are  all  substantially  established  by  the  evi- 
dence. In  fact,  there  is  no  conflict  whatever 
in  any  portion  of  the  testimony  offered,  and 
the  determination  of  the  case  is  made  to  de- 
pend upon  the  proper  legal  conclusions  to  be 
drawn  tberefrom.  From  evidence  submitted 
we  find  the  following  facts: 

Findings  of  Fact 

Some  time  prior  to  the  year  1800  there  was 
orgnnlzed  at  Jefferson,  Tex.,  a  congregation  of 
the  Cumberland  Presbyterian  Cburch,  of 
which  the  appellants  and  the  appellees  claim- 
to  be  members  in  good  standing.  On  differ- 
ent dates  many  years  before  the  filing  of  this 
suit  that  congregation  acquired,  by  purchase 
for  a  valuable  consideration  from  different 
parties,  the  two  lots  or  parcels  of  land  in- 
volved In  this  suit,  both  situated  In  the  town 
of  Jefferson.    One  of  the  deeds  shows  that 
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it  was  executed  by  the  mayor  in  l>ehalt  of 
the  city  of  Jefferson.  It  was  In  the  usual 
form,  reciting  a  consideration  as  follows: 
"That  W.  M.  Harrison,  W.  B.  Ward,  and  J. 
B.  Iilgon,  tniBtees  for  and  on  behalf  of  the 
Cumberland  Presbyterian  Church  at  Jeffer- 
son, have  sold  and  conveyed  to  the  said  city 
of  JefCerson,  by  deed  of  the  same  date  here- 
with, the  following  described  real  estate  be- 
longing to  said  church,  on  which  its  house 
of  worship  is  situated,  to  wit:  [Then  follows 
a  description  of  the  property.]  The  said  city 
of  JefTerson  has  granted,  bargained,  and  sold, 
and  by  these  presents  does  grant,  bargain  and 
sell,  to  the  said  trustees,  for  the  use  and 
benefit  of  the  Cumberland  Presbyterian 
Church  at  the  city  of  Jefferson  aforesaid,  the 
following  described  real  estate:  [Then  follows 
a  description  of  the  property  upon  which  the 
church  building  was  situated.]  To  have  and 
to  hold  to  the  said  trustees  In  trust  for  the 
use  and  benefit  of  said  church  In  fee  simple," 
Another  deed  conveys  additional  property  to 
the  same  trustees  In  substantially  the  same 
terms.  There  was  also  another  deed  from 
A.  B.  Brown  and  wife,  dated  August  6,  1903, 
conveying  the  property  known  as  the  "manse," 
or  pastor's  residence,  to  W.  F.  Jones,  one  of 
the  plalntUfs  In  this  suit,  as  trustee,  which 
has  the  following  recitation  as  to  considera- 
tion and  the  manner  In  which  the  conveyance 
is  made  :  "For  and  in  consideration  of  the  sum 
of  $860  to  us  In  band  paid  by  W.  F.  Jones, 
trustee  for  the  Cumberland  Presbyterian 
Church  of  Jefferson,  Texas,  •  •  •  have 
granted,  sold,  and  conveyed,  and  by  these 
presents  do  grant,  sell,  and  convey,  to  the  said 
W.  F.  Jones,  trustee,  and  his  successors  In 
oflSce,  for  the  Cumberland  Presbyterian 
Church  at  Jefferson,  of  the  county  of  Marlon, 
state  of  Texas,  all  that  certain  lot  [here  fol- 
lows a  description  of  the  property,  not  neces- 
sary to  give  here],  to  have  and  to  bold  the 
above-described  premises,  together  with  all 
and  singular  the  rights,"  etc,  "unto  the  said 
W.  F.  Jones,  as  trustee  for  the  Cumberland 
Presbyterian  Church  at  Jefferson,  Texas,  and 
bis  successors  and  assigns,  forever."  The 
original  congregations  to  which  the  property 
was  conveyed,  and  their  successors,  have 
continued  to  liold  the  property  up  to  the  filing 
of  this  suit  Commencing  In  1903,  the  Gen- 
eral Assembly  of  the  Cumberland  Presbyte- 
rian Church  and  the  General  Assembly  of  the 
Presbyterian  Church  In  the  United  States  of 
America,  the  highest  governing  bodies  of 
each  of  the  two  religious  denominations,  be- 
gan negotiations  for  a  union  and  reunion  of 
the  two  churches.  These  negotiations  in 
May,  1906,  resulted  in  an  agreement  between 
the  two  bodies,  concurred  In  by  a  majority  of 
the  Presbyteries  and  of  the  members  of  the 
General  Assembly  of  the  Cumberland  Pres- 
byterian Church,  by  which  a  union  and  reun- 
ion should  be  formed  by  the  two  churches  up- 
on a  basis  agreed  upon,  the  terms  of  which 
will  appear  later  in  these  findings. 


History  of  the  Untoa 
Many  of  the  facts  antedating  and  connect- 
ed with  the  efforts  of  the  two  churches  to 
become  reunited  are  matters  of  general  his- 
tory, and  are  undisputed.  What  is  now 
tcnovim  as  the  "Cumberland  Presbyterian 
Church"  ia  an  offshoot  from  the  Presbyterian 
Church  In  the  United  States  of  America,  and 
came  Into  existence  as  a  separate  organisa- 
tion about  the  beginning  of  the  nineteenth 
century.  Some  time  about  the  year  1800  a 
great  religions  revival  occurred  in  the  Pres- 
byterian Church  In  what  was  known  as  the 
"Cumberland  country,"  an  undefined  territory 
comprising  portions  of  Tennessee  and  Ken- 
tucky, and  lying  on  both  sides  of  the  line 
between  those  two  states.  The  methods 
adopted  In  conducting  this  revival  by  those 
in  charge  of  the  work  were  to  some  extent 
distasteful  to  the  more  conservative  element 
of  the  church,  and  as  a  result  there  q>rang 
up  what  was  known  as  the  "antlrevival  par- 
ty," while  those  who  favored  those  methods 
wwe  called  the  "revival  party."  In  conse- 
Quence'of  this  religious  awakening  among 
the  people,  and  the  great  Increase  in  the 
membership  of  the  chnrcti,  there  was  not  a 
sufilclent  number  of  those  educated  as  minis- 
ters, according  to  the  Presbyterian  standard 
of  qualification,  to  supply  the  demand  for 
ministerial  service.  Accordingly  devout  lay- 
men. In  some  instances,  were  Induced  to  un- 
dertake ministerial  work.  Their  efforts  prov- 
ing satisfactory,  Cumberland  Presbytery,  one 
of  the  subdivisions  of  the  Presbyterian 
Church  government,  ordained  these  laymen 
to  the  full  mlnistery.  These  newly  ordained 
ministers  emphasised  the  free  agency  of  the 
Individual  in  accepting  the  plan  of  salvation, 
much  against  the  prevailing  construction  of 
the  Scriptures  as  set  forth  In  the  creed  of 
the  Presbyterian  Church  of  that  day.  In 
so  doing  they  departed  from  the  accepted  and 
established  creed  of  the  church,  which  had 
theretofore  been  adopted,  and  was  then  being 
observed,  and  known  as  the  "Westminster 
Confession  of  Faith."  In  this  Confession  it 
was  claimed  that  "Foreordlnatlon,  election, 
and  the  eternal  decrees  of  God"  were  prom- 
inently taught,  and  the  free  agency  of  man 
denied.  These  tenets  were  expressed  In  such 
language  as  was  construed  by  some  as  teach- 
ing the  doctrine  of  fatality.  The  ordination 
vows  of  the  church  required  candidates  for 
the  ministry  to  declare  their  acceptance  and 
adoption  of  the  Confession  of  Faith  as  con- 
taining the  system  of  doctrines  taught  in  the 
Holy  Scriptures.  The  laymen  thus  commis- 
sioned as  ministers  refused  to  take  the  reg- 
ular ordination  vows  without  being  permit- 
ted to  do  so  with  the  qualification  that  they 
did  not  understand  the  Confession  as  teach- 
ing the  doctrine  of  fatality,  and  that,  if  it 
did  so  teach,  they  accepted  the  ConfMsion 
with  that  doctrine  excepted.  The  antire- 
vivallst  party  objected  to  this  d^arture  from 
their  ritualistic  requirements,  and  appealed 
to  the  Synod.     This  body  undertook  to  re- 
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Toke  tli«  ordination  of  those  commissioned 
In  this  manner.  Cumberland  Presbytery  de- 
nied the  constltntional  right  of  the  Synod  to 
make  such  revocatlona,  and  the  Synod  fi- 
nally dlssolTed  the  refractory  Presbytery. 
From  this  action  a  division  arose  In  the 
ranks  of  the  Presbyterian  Church,  which  fi- 
nally resulted,  in  1810,  In  the  organization 
of  an  independent  Presbytery  called  the 
"Cumberland  Presbyterian  Presbytery."  This 
was  the  beginning  of  the  Cumberland  Pres- 
byterian Church  as  a  separate  organization, 
of  which  the  appellants  now  claim  to  be 
■lemben. 

Three  years  after  the  organization  of  this 
Presbytery  the  strength  of  these  dissenters 
had  grown  sufllciently  to  Justify  the  forma- 
tion of  three  Presbyteries,  which  were  a  lit- 
tle later  organized  into  a  Synod.  At  a  meet- 
tag  of  this  Synod  a  committee  was  ai^int- 
ed  to  prepare  a  Confession  of  Faith,  which 
was  afterwards  submitted  and  adopted.  This 
was  a  revision  of  the  Westminster  Confession 
of  Faith,  so  as  to  conform  to  the  views  of 
what  was  known  as  the  "revivalist  party."  A 
brief  statement  was  also  issued,  fully  setting 
forth  the  differences  between  the  interpreta- 
tion of  the  Scriptures  upon  these  questions  as 
bdd  to  by  the  new  organization  and  difTer- 
ing  frtHD  those  of  the  body  from  which  It 
sprang.  In  1814  a  committee  previously  ap- 
pointed for  that  purpose  reported  for  adop- 
tion a  Confession  of  Faith,  revising  the  West- 
minster Confession,  which  was  adopted  as 
the  creed  of  the  Cumberland  Presbyterian 
Church.  Some  years  afterwards,  about  1829, 
there  was  formed  the  General  Assembly  of 
the  Cumberland  Presbyterian  Church.  In 
1883  this  church,  through  Its  Oeneral  Assem- 
bly and  Presbyteries,  adopted  a  complete  re- 
Tlslon  of  Ita  Confession  of  Faith,  entirely 
eliminating  what  were  termed  the  Calvln- 
Istic  features  of  the  Westminster  Confession, 
and  more  clearly  expressing  their  sentiments 
upon  the  essentia]  differences  between  the 
Presbyterian  Church  and  their  own  organiza- 
tion. A  written  constitution  was  adopted  for 
the  government  of  the  church,  from  which 
we  extract  the  condensed  statement  that  fol- 
lows. The  denominational  or  church  govern- 
ment consisted  of  various  governing  bodies, 
denominated  "church  courts."  Elach  was  en- 
dowed with  executive,  legislative,  and  judi- 
cial powers,  to  be  exercised  within  its  ap- 
propriate jurisdiction  according  to  the  gra- 
dation of  its  rank  in  the  organization.  The 
coortB  thus  established  were  called  the 
Chnrch  Sessions,  Presbyteries,  Synods,  and 
the  General  Assembly.    The  constitution  says: 

"2S.  The  church  session  exercises  jurisdic- 
tion over  a  single  church;  the  Presbytery, 
over  what  is  common  to  the  ministers, 
church  sessions,  and  churches  within  a  pre- 
scribed district;  the  Synod,  over  what  belongs 
in  common  to  three  or  more  Presbyteries, 
and  their  ministers,  church  sessions,  and 
dinrches;  and  the  General  Assembly,  over 
inch  matters  as  concern  the  whole  church; 


and  the  jurisdiction  of  these  courts  is  limit- 
ed by  the  express  provisions  of  the  Consti- 
tution.   »    •    • 

"27.  The  church  session  is  charged  with 
maintaining  the  spiritual  government  of  the 
church,  for  which  purpose  It  is  Its  duty  to 
inquire  Into  the  doctrines  and  conduct  of  the 
church  members  under  Its  care;  to  receive 
members  into  the  church;  to  admonish,  sus- 
pend, or  excommunicate  those  found  delin- 
quent, subject  to  appeal.    •    •    • 

"31.  The  Presbytery  has  the  power  to  ex- 
amine and  decide  appeals,  complaints,  and 
references  brought  before  It  In  an  orderly 
manner;  to  receive,  examine,  dismiss,  and 
license  candidates  for  the  holy  mlnlstery;  to 
receive,  dismiss,  ordain.  Install,  remove,  and 
Judge  ministers;  to  review  the  records  of  the 
church  sessions,  redress  whatever  they  may 
have  done  contrary  to  order,  and  take  effec- 
tual care  that  they  observe  the  government 
of  the  church.    •    *    • 

"37.  The  Synod  has  power  to  receive  and 
decide  all  appeals,  complaints,  and  references 
regularly  brought  up  from  the  Presbyteries; 
to  review  the  records  of  the  Presbyteries; 
and  to  redress  whatever  they  may  hove  done 
contrary  to  order.    •    •    • 

"48.  The  General  Assembly  shall  have 
power  to  receive  and  decide  all  appeals,  ref- 
ences,  and  complaints  regularly  brought  be- 
fore it  from  the  inferior  courts;  to  bear  tes- 
timony against  error  In  doctrine  and  immor- 
ality In  practice,  Injuriously  affecting  the 
church;  to  decide  In  all  controversies  respect- 
ing doctrine  and  discipline." 

There  were  at  different  times,  from  1812 
up  to  the  time  the  reunion  Is  alleged  to  have 
been  effected,  various  suggestions  and  tenta- 
tive efforts  made  looking  toward  a  reunion 
of  the  two  denominations,  all  of  which  prov- 
ed abortive  but  the  last,  which  was  inaugu- 
rated In  1903  in  the  respective  General  As- 
semblies of  the  two  demonlnatlons.  In  1908 
It  seems  that  an  effort  originated  simulta- 
neously In  the  General  Assemblies  of  each  of 
the  two  churches,  the  Cumberland  Presby- 
terian Church  and  the  Presbyterian  Church 
in  the  United  States  of  America,  looking  to 
a  reunion  of  the  two  churches  as  they  once 
existed.  Committees  were  appointed  by  each 
of  the  General  Assemblies,  with  power  to 
confer  and  determine  whether  or  not  a  re- 
union of  the  two  churches  was  desirable  and 
practicable,  and,  if  found  to  be  so,  to  rec- 
ommend some  plan  upon  which  such  a  re- 
union might  be  perfected,  to  the  end  that 
closer  sfflllation  and  organization  among  the 
members  of  the  Presbyterian  families  in  the 
United  States  of  America  might  be  brought 
about.  It  is  unnecessary,  for  the  puri>0Bes 
of  this  statement,  to  trace  in  detail  the  va- 
rious steps  taken  by  these  committees  and 
the  full  history  of  their  conferences  and  the 
matters  discussed;  but  it  Is  sufficient  to  sa^ 
that  in  1904  the  General  Assemblies  of  the 
Cumberland  Presbyterian  Church  and  of  the 
Presbyterian  Church  In  the  United  States  of 
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America  each  adopted  a  report  made  by  Its 
c<}mmlttee,  recommending  a  nnion  and  re- 
iinioQ  upon  the  following  basis: 

"2.  The  union  shall  be  effected  on  tbe  doc- 
trinal basis  of  tbe  Coufession  of  Faith  of  tbe 
Presbyterian  Church  in  the  United  States  of 
America,  as  revised  In  1903,  and  of  Its  other 
doctrinal  and  eccleslnstical  standards;  and 
tbe  Scriptures  of  tbe  Old  and  New  Testa- 
ments shall  be  acknowledged  as  the  Inspired 
word  of  God,  the  only  infallible  rule  of  faith 
and  practice. 

"S.  Each  of  the  Assemblies  shall  submit 
the  foregoing  Basis  of  Union  to  its  Pres- 
byteries, which  shall  be  required  to  meet  on 
or  before  April  30,  1905,  to  express  their 
approval  or  disapproval  of  the  same  by  a 
categorical  answer  to  this  question:  'Do  you 
approve  of  the  reunion  and  union  of  the 
Presbyterian  Church  in  the  United  States  of 
America  and  the  Cumberland  Presbyterian 
Church,  on  the  following  basis:  The  union 
shall  be  effected  on  the  doctrinal  basis  of 
the  Confession  of  Faith  of  the  Presbyterian 
Church  in  the  United  States  of  America,  as 
revised  in  1903,  and  of  its  other  doctrinal 
and  ecclesiasticnl  standards;  and  the  Scrip- 
tures of  the  Old  and  New  Testaments  shall 
be  acknowledged  as  the  inspired  word  of 
God,  the  only  infallible  rule  of  faith  and 
practice?'  Each  Presbytery  shall,  before  the 
10th  day  of  May,  1903,  forward  to  the  stated 
clerk  of  the  Assembly  with  which  It  is  con- 
nected a  statement  of  its  vote  on  the  said 
Basis  of  Union. 

"4.  The  report  of  the  vote  of  the  Presby- 
teries shall  be  submitted  by  the  respective 
stated  clerks  to  the  General  Assemblies  meet- 
ing In  1905,  and  If  the  General  Assemblies 
shall  then  find  and  declare  that  the  fore- 
going Basis  of  Union  has  been  approved  by 
constitutional  majority  of  the  Presbyteries 
connected  with  each  branch  of  the  church, 
then  the  same  shall  be  of  binding  force,  and 
both  Assemblies  shall  take  action  according- 
ly." 

At  the  meetlpg  of  the  General  Assembly  of 
the  Cumberland  Presbyterian  Church  in  May, 
1904,  the  report  of  this  committee  was  adopt- 
ed, and  the  question  of  forming  a  reunion 
with  the  Presbyterian  Church  upon  the  basis 
agreed  on  directed  to  be  submitted  to  the 
Presbyteries  for  their  ratlflcatlon  or  rejec- 
tion, returns  to  be  made  to  the  meeting  of 
tbe  next  General  Assembly  In  May,  1905.  At 
this  latter  meeting  the  returns  were  received 
from  the  Presbyteries  and  canvassed.  They 
showed  that  there  were  114  Presbyteries  In  the 
Cumberland  denomination ;  that  of  this  number 
00  had  voted  for  the  approval  of  the  basis 
of  union  as  submitted,  and  51  against,  making 
a  majority  of  9  In  favor  of  approval.  Upon 
tbe  ascertainment  of  this  result  the  General 
Assembly,  by  a  majority  vote  of  137  to  110, 
adopted  a  resolution  declaring  that  it  found 
that  a  "constitutional  majority  of  the  Presby- 
teries of  the  Cumberland  Presbyterian  Church 
have  voted  for  the  approval  of  the  reunion  and 


nnion  of  said  churches  upon  the  basis  set 
forth  In  said  Joint  rqrart,  and  does  find  and 
declare  that  said  reunion  and  union  had  been 
coDstitutionaliy  agreed  to  by  the  Cumberland 
Presbyterian  Church,  and  that  said  basis  of 
union  has,  for  the  purpose  of  the  union,  been 
constitutionally  adopted."    To  this  action  on 
the  part  of  the  majority  of  the  General  As- 
sembly there  was  a  vigorous  protest  entered 
by  a  minority  of  the  committee  to  which  tbe 
matter  had  been  referred,  clearly  set  forth  in 
a    report   which    they    presented,    declaring 
agaliut  the  union  and  denying  the  power  of 
the  General  Assembly  and  a  majority  of  tbe 
Presbyteries  to  enter  Into  one  with  tie  Pres- 
byterian denomination.    This  minority  report 
was  rejected  by  the  same  majority  of  the  Gen- 
eral Assembly,  whereupon  there  was  a  protest 
formally  filed,  signed  by  91  members  of  tbe 
General  .Assembly,  protesting  against  the  ac- 
tion of  the  majority  of  tbe  members  of  that 
body  in   reference  to  the  proposed  organic 
unification  of  the  Cumberland  Presbyterian 
Church  and  the  Presbyterian  Church  In  the 
United  States  of  America,  setting  forth  their 
reasons  why  there  could  be  no  union.    It  is 
unnecessary  to  give  here  in  detail  those  rea- 
sons as  contained  in  the  statement  of  facts. 
It  is  BufBcient  for  the  purposes  now  under 
consideration  to  state  that  they  were  based 
largely  upon  the  differences  In  doctrine  be- 
tween the  two  churches,  and  upon  the  objec- 
tion that  the  plan  or  basis  of  the  union  was 
not  in  its  legal  effect  a  union  of  the  two 
churches,  but  would  amount  to  a  merging  of 
the  membership  of  the  Cumberland  Presby- 
terian Church,  together  with  all  of  its  prop- 
erty and  assets,  into  the  Presbyterian  Churdi 
In  the  United  States  of  America.    It  declaims 
against  the  action  of  the  General  Assembly 
which  appointed  a  committee  to  originate  and 
recommend  a  plan  of  union,  as  being  without 
authority,  and  states  that  the  action  of  tbe 
General  Assembly  subsequently  in  adopting 
that  report  and  submitting  the  matter  to  tbe 
Presbyteries  was  irregular  and  without  con- 
stitutional authority.    It  further  protests  tbat 
there  was  no  constitutional  provision  for  the 
dissolution  of  the  organization  of  tbe  Cumber- 
land Presbyterian  Church,  or  for  merging  it 
into  a  communion  having  a  different  doctrine ; 
that  there  were  some  radical  and  material  dif- 
ferences in  the  organization  of  the  church  into 
which  the  Cumberland  Presbyterian  Churcb 
was  merged ;  that  there  was  strong  opixnition 
in   the    ranks    of   the    Cumberland    Presby- 
terian membership  to  this  union;  that  in  view 
of  all  the  facts  recited  a  union  was  utterly 
impracticable;  that  It  meant  disorder,  chaos, 
and  confusion,  instead  of  unity  and  harmony. 
Similar  proceedings  with  reference  to  sub- 
mission for  ratification  by  Its  Presbyteries 
had  t>een  taken  by  the  General  Assembly  of 
the  Presbyterian  Church,  resulting  in  approv- 
al by  more  than  two-thirds  of  them.    In  sub- 
mitting the  basis  of  reunion  and  union  to  its 
Presbyteries  by  this  General  Assembly  it  re- 
quired, as  a  condition  precedent,  tbe  approval 
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of  two-thirds  of  all  Its  Presbyteries.  The 
comoUttecH  theretofore  appointed  by  the  two 
General  Assemblies  for  the  purpose  of  con- 
ducting and  concluding  the  terms  of  the  un- 
ion were  continued  and  clothed  with  authority 
to  agree  iq>on  the  details  and  formalities  of 
a  plan  by  which  to  consummate  the  union 
between  the  two  churches,  and  directed  them 
to  report  to  the  next  succeeding  Oeneral  As- 
semblies In  1906.  The  Oeneral  Assembly  of 
the  Cumberland  Church  met  in  Its  next  regu- 
lar session  at  Decatur,  IlL,  on  the  17th  day 
of  May,  1906;  and  the  General  Assembly  of 
the  Presbyterian  Church  met  about  the  same 
time  at  Des  Moines,  Iowa.  The  committee 
theretofore  appointed  by  the  Cumberland  Gen- 
eral Assembly  on  fraternity  and  union  made 
a  report  at  this  meeting,  containing  a  lengthy 
preamble  reciting  the  various  steps  that  had 
been  previously  taken  on  the  subject  of  union 
and  reunion,  and  presented  a  series  of  reso- 
lutions concerning  the  formal  proceedings  by 
which  the  separate  organization  of  the  Cum- 
berland Church  should  cease  and  thereafter 
become  a  part  of  the  Presbyterian  Church. 
From  the  material  portions  of  that  report 
we  make  the  following  extracts: 

"Resolved :  (1)  That  the  effect  of  the  above- 
recited  actions  is:  (a)  That  the  Confession 
of  Faith  of  the  Presbyterian  Church  in  the 
United  States  of  America,  as  revised  in  1908, 
and  its  other  doctrinal  and  ecclesiastical  stand- 
ards, have  been  adopted  by  the  Cuml>erland 
Presbyterian  Church,  in  accordance  with  Its 
constitution  and  In  conformity  with  said  plan 
and  basis  of  reunion  and  union.  *  *  *  (3) 
That  after  the  Oeneral  Assembly  of  the  Cum- 
berland Presbyterian  Church,  meeting  In  1906, 
sh.nll  hare  adjourned  sine  die  as  a  separate 
Assembly,  the  One  Hundred  and  Nlnteentb 
General  Assembly  of  the  Presbyterian  Church 
in  the  United  States  of  America,  which  shall 
be  composed  of  representatives  from  all  the 
Presbyteries  of  the  reunited  church,  shall, 
upon  the  dissolution  of  the  Oeneral  Assembly 
of  the  Presbyterian  Church  of  the  United 
States  of  America,  meeting  In  1906,  be  requir- 
ed by  its  moderator  to  meet  on  the  third 
Thursday  of  May,  1907,  at  11  o'clock  a.  m.. 
as  provided  for  by  the  form  of  government  of. 
the  Presbyterian  Church  in  the  United  States 
of  .\merica.  When  said  Assembly  convenes 
It  shall,  until  a  new  moderator  is  chosen,  be 
presided  over  by  the  moderator  of  the  As- 
sembly of  1906  of  the  Presbyterian  Church  in 
the  United  States  of  America;  and  it  is  recom- 
mended that  the  opening  sermon  be  preached 
by  the  moderator  of  the  Oeneral  Assembly 
of  1906  of  the  Cumberland  Presbyterian 
Chnrcli.  Tlie  stated  clerk  of  the  Oeneral  As- 
sembly of  the  Presbyterian  Church  In  the 
United  States  of  America  shall  make  up  the 
roll  of  the  Assembly  of  1907,  with  the  assist- 
ance of  the  stated  clerk  of  the  Oeneral  As- 
sembly of  1S)0G  of  the  Cumberland  Presbyte- 
rian Clnircb.  (4)  That  all  of  the  Presbyteries 
now  coiistltutlng  the  Presbyteries  of  the  two 
chntcbes,  as  they  sliaU  exist  at  tiie  time  for 


electing  commissioners  to  the  General  As- 
sembly of  1007,  shall  elect  commissioners  to 
that  Assembly  ou  the  basis  of  one  minister 
and  one  elder  for  every  twenty-four  minis- 
ters or  moiety  thereof,  as  provided  in  the 
form  of  government  of  the  Presbyterian 
Church  in  the  United  States  of  America. 

"Resolved:  (a)  That  the  stated  clerk  of 
the  Oeneral  Assembly  of  the  Presbyterian 
Church  In  the  United  States  of  America,  with 
the  assistance  of  the  stated  clerk  of  the  Gen- 
eral Assembly  of  the  Cumberland  Presbyte- 
rian Church,  shall  be,  and  hereby  is,  authoriz- 
ed and  directed  to  place  the  names  of  the 
Synods  and  Presbyteries  connected  with  the 
Cimiberland  Presbyterian  Church  at  the  time 
of  the  completion  of  the  reunion  and  union 
on  the  roll  of  the  Synods  and  Presbyteries 
of  the  General  Assembly  of  the  Presbyterian 
Church  in  the  United  States  of  America  of 
1906,  to  wit:  [Then  follows  list  of  Presby- 
teries.] •  •  •  (14)  When  this  Joint  report, 
including  its  recitals  and  resolutions,  shall 
have  been  adopted  by  the  General  Assembly 
of  each  of  said  churches,  and  official  tele- 
graphic notice  of  such  adoption  has  been  re- 
ceived by  each  Assembly  from  the  other,  the 
moderator  of  each  Assembly  is  empowered 
and  directed,  in  behalf  of  bis  General  Assem- 
bly and  church,  to  declare  and  publicly  an- 
nounce In  open  session  of  said  Assembly,  and 
have  It  so  recorded  on  Its  minutes,  the  full 
consummation  of  the  reunion  and  union  of 
said  churches,  in  tite  following  words:  The 
joint  report  of  the  two  Committees  on  He- 
imlon  and  Union  and  the  recitals  and  resolu- 
tions therein  contained  and  reconmiended  for 
adoption,  having  been  adopted  by  the  General 
Assembly  of  the  Presbyterian  Church  In  the 
United  States  of  America  and  the  General 
Assembly  of  the  Cumberland  Presbyterian 
Churcli,  and  official  notice  of  such  adoption 
having  been  received  by  each  of  the  said  Oen- 
eral Assemblies  from  the  other,  I  do  solemn- 
ly declare  and  here  publicly  announce  that  the 
basis  of  reunion  and  union  Is  now  In  full  force 
and  effect,  and  that  the  Cumberland  Presbyte- 
rian Church  is  now  reunited  with  the  Pres- 
byterian Church  In  the  United  States  of 
America  as  one  church,  and  that  the  official 
records  of  the  two  churches  during  the  period 
of  separation  shall  be  preserved  and  held  as 
making  up  the  history  of  the  one  church.' 
And  when  said  declaration  shall  have  been 
publicly  made  in  the  General  Assembly  of  the 
Cumberland  Presbyterian  Church,  no  business 
la  that  General  Assembly  shall  be  la  order, 
except  a  motion  to  adjourn  sine  die,  as  a  sep- 
arate Assembly." 

This  report  and  the  resolutions  It  contain- 
ed seem  to  have  been  the  Joint  report  agreed 
to  by  the  committees  on  the  part  of  both 
Assemblies,  and  was  subsequently  adopted  by 
both;  the  date  of  its  adoption  by  the  Gener- 
al Assembly  of  the  Cumberland  Church  being 
the  23d  day  of  May,  1906,  and  the  vote  by 
which  it  was  adopted  being  165  for  to  91 
against.    To  ttie  action  of  the  General  As- 
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sembly  In  adopting  the  report  and  the  reso- 
lutions therein  presented  a  formal  protest 
was  filed  by  100  of  Its  members.  In  which  it 
was  declared  that  the  action  of  the  Genefal 
Assembly  In  proclaiming  the  end  of  the  Cum- 
berland Presbyterian  Church  was  without 
authority ;  that  the  Assembly  had  no  power 
or  right  to  declare  the  adoption  of  the  Con- 
fession of  Faith  and  doctrinal  standards  of 
of  the  Presbyterian  Church  by  the  Cumber- 
land Church ;  that  it  bad  no  power  to  trans- 
fer the  allegiance  of  the  ministers,  officers, 
and  church  courts  to  another  denominatlcn 
of  Christians,  and  make  them  amenable  to 
another  church  creed  aod  constitution;  and 
that  the  General  Assembly  had  no  power  to 
direct  the  Presbyteries  to  send  representa- 
tives to  the  General  Assembly  of  the  Pres- 
byterian Church  in  the  United  States  of 
America.  On  the  following  day,  upon  the  re- 
ceipt of  a  telegram  from  the  stated  clerk  of 
the  €leneral  Assembly  of  the  Presbyterian 
Church  giving  information  of  the  fact  that 
the  Joint  report  liad  been  adopted,  the  fol- 
lowing resolution  of  adjournment  was  adopt- 
ed by  the  Cumberland  General  Assembly: 
"Resolved,  that  this  General  Assembly  do 
now  adjourn  sine  die,  as  a  separate  General 
Assembly,  to  meet  in  and  as  part  of  the  One 
Hundred  and  Nineteenth  General  Assembly 
of  the  Presbyterian  Church  in  the  United 
States  of  America,  on  the  third  Thursday  of 
May,  1907,  at  11  o'clock  a.  m.,  at  the  place 
chosen  by  the  One  Himdred  and  Eighteenth 
General  Assembly  of  the  Presbyterian  Church 
in  the  United  States  of  America."  After  the 
adoption  of  this  resolution  the  moderator  de- 
clared the  General  Assembly  adjourned  sine 
die  in  accordance  with  the  terms  of  the  res- 
olution. At  the  time  this  proclamation  of 
adjournment  was  made  the  General  Assem- 
bly had  selected  no  place  at  which  to  hold  a 
separate  session  for  the  following  year,  as 
had  been  its  prior  custom.  The  sine  die  ad- 
journment had  been  opposed  by  a  large  num- 
ber of  representatives — more  than  sufficient 
to  constitute  a  quorum  of  the  General  As- 
sembly' to  transact  its  business.  After  the 
proclamation  was  made  by  the  presiding  oflB- 
cer  the  dissenting  members  gave  notice  that 
no  sine  die  adjournment  of  the  General  As- 
sembly liad  taken  place,  that  its  business 
had  not  all  been  attended  to,  and  that  the 
session  would  continue  In  another  building 
during  the  succeeding  day  until  all  business 
was  disposed  of.  In  accordance  with  this 
announcement  the  dissenting  representatives 
— ^more  than  enough  to  form  a  quorum — met 
on  the  following  day  in  another  building,  re- 
pudiated and  rescinded  what  had  been  done 
toward  the  formation  of  union  with  the  Pres- 
byterian Church,  declared  their  continued 
organic  existence,  and,  after  selecting  an- 
other place  of  meeting  for  the  General  Assem- 
bly of  the  Cumberland  Presbyterian  Church 
for  1907,  adjourned. 

Since  that  time  those  members  of  the  Gen- 
eral  Assembly,  and  of  the  membership  at 


large,  who  opposed  the  formation  of  the 
ion  have  cootinnoosly  kept  up  an  organiza- 
tion called  by  them  the  Cumberland  Presby- 
terian Church,  under  the  constltntion.  Con- 
fession of  Faith,  anS  government  as  it  ex- 
isted before,  and  claim  to  be  the  true  con- 
tinuation of  the  old  organization;  while,  on 
the  other  hand,  those  who  favored  the  union 
have  acknowledged  their  allegiance  to  the 
Presbyterian  Church  in  the  Ooited  States  ot 
America,  and  claim  now  to  be  members  of 
the  imlted  organization.  These  latter  have- 
ceased  to  take  part  in  the  proceedings  of  the 
General  Assembly  of  the  Cumberland  Cburcb, 
or  in  that  of  the  Presbyteries  that  adhere  to 
that  Assembly.  By  the  adoption  of  the  basis 
of  union  which  bad  been  agreed  to  between 
the  representatives  of  the  two  churches  It 
was  contemplated  that  the  separate  organic 
existence  of  the  Cumberland  Presbyterian 
General  Assembly  should  cease;  that  there- 
after the  representatives  from  the  Presby- 
teries which  had  composed  the  Cumberland 
denomination  should  be  accredited  and  sent 
to  the  One  Hundred  and  Nineteenth  Assem- 
bly of  the  Presbyterian  Church  in  the  United 
States  of  America,  and  that  they  should  be 
incorporated  into,  and  become  members  of, 
the  same  upon  an  equal  footing  with  those 
accredited  and  sent  from  the  Presbyterian 
Presbyteries.  It  was  also  provided  by  the 
terms  of  union  that'  the  geographical  lines 
of  the  Presbyteries  of  both  churches  should 
be  rearranged  and  the  Presbyteries  reorgan- 
ized, so  that  no  two  should  occupy  the  same 
territory.  By  these  arrangements  It  was  In- 
tended that  the  entire  separate  organic  Iden- 
tity of  the  Cumberland  Presbyterian  Chnrcli 
should  be  dissolved,  and  its  membership  be 
absorbed  into  and  become  a  part  of  the  Pres- 
byterian Church  in  the  United  States  of 
America.  At  the  time  the  union  plan  was 
adopted  there  were  credal  dllterences  be- 
tween the  Confessions  of  Faith  as  professed 
by  the  two  denominations.  There  were  also 
some  differences  in  the  governmental  form 
of  the  two  churches,  relating  to  separate 
Presbyteries  for  the  negro  race.  These  dif- 
ferences and  the  lack  of  authority  in  the  Gen- 
eral Assembly  are  made  the  basis  of  objec- 
tions on  the  part  of  the  appellants  to  the  for- 
matl<m  of  the  union  with  the  paroit  denom- 
ination. 

The  appellants  in  this  suit  claim  to  be 
members  of  the  Cumberland  organization 
as  perpetuated  by  those  who  met  after  the 
adjoununent  by  the  majority  at  Decatur, 
Ul.,  and  continued  the  work  of  the  General 
Assembly,  and  who  have  since  that  time 
kept  up  tiie  organlzatloD  of  the  Cumberland 
Church.  The  appellees  claim  to  be  members 
of  the  united  church.  They  repudiate  the 
contention  that  the  Cumberland  denomina- 
tion continues  to  exist  as  a  separate  organiza- 
tion apart  from  the  Presbyterian  Church,  and 
assert  their  allegiance  to  the  Presbyterian 
Church  In  the  United  States  of  America.  Both 
the  appellants  and  the  appellees  are  members 
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at  the  church  at  Jefferson  and  compose  Its 
church  session,  or  conrt  The  congregatloo 
at  Jeffersgn  la  also  divided  on  the  question 
of  onion;  one  portion  favoring  and  the  oth- 
er oi>poelng  It.  Upon  the  refusal  of  appel- 
lants and  those  members  allied  with  them,  to 
concur  In  the  result  of  the  union  proceedings 
of  the  Cumberland  General  Assembly  at  De- 
catur In  1906,  and  their  repudiation  of  any 
connection  with  the  Presbyterian  Church  In 
the  United  States  of  America  since  the  un- 
ion, they  have  been  forcibly  prevented  by  ap- 
pellees from  using  the  property  of  the  church 
for  the  purpose  of  worshiping  according  to 
the  Cumberland  Presbyterian  methods  and 
as  such  church  organization,  and  from  using 
the  parsonage  as  a  place  of  residence  for  a 
minister,  or  pastor  of  the  church,  of  their 
selection.  In  accordance  with  the  creed  and 
Confession  of  Faith  of  the  Cumberland  Pres- 
bjrterlan  Church.  Appellees,  having  taken 
forcible  possession  of  the  church  property, 
have  excluded  the  appellants  and  those  of 
the  memberBhlp  who  agree  with  them  from 
the  nse  of  the  church  building,  and  have  em- 
ployed as  pastor  a  mlnlstw  of  the  Presbyte- 
rian Church,  and  have  placed  him  In  posses- 
sion ot  the  property  used  as  a  manse,  or  res- 
idmce  for  a  pastor  of  the  church,  and  have 
refused  to  permit  the  appellants  to  use  the 
same  as  a  place  of  residence  for  a  minister 
of  the  Cmnberland  Presbyterian  faith  as  now 
understood. 

Upon  the  foregoing  facts  the  appellants  re- 
ly for  the  relief  prayed  for;  and  the  same 
facts  are  arged  by  the  appellees  as  their  de- 
fense. 

Conclusions  of  Law. 

One  of  the  grounds  which  seems  to  be  urg- 
ed by  the  appellants  as  a  reason  why  this 
Judgment  should  be  reversed  Is  based  upon 
the  claim  that  the  property  was  conveyed  In 
trust  for  the  promotion  of  a  particular  faith 
or  form  of  worship^  that  of  the  Cumberland 
Presbyterian  Church  as  it  existed  at  the  time 
of  the  conveyance,  and  that  to  permit  it  to  be 
used  for  a  different  form  of  worship  would 
be  an  unwarranted  diversion  of  the  property. 
The  deeds  by  which  the  property  In  this  suit 
was  c<mveyed  appear  to  be  In  the  form  ordi- 
narily used  in  the  purchase  and  sale  of  prop- 
erty. They  contain  no  intimation  that  the 
grantors  had  In  view  the  promotion  of  the 
Cumberland  Presbyterian  form  of  worship  or 
Its  special  doctrine,  or  that  there  was  any 
cmisldenitlon  for  the  conveyance  other  than 
the  pnrchaae  prlca  There  are  Instances  in 
wUdi  the  grantor  of  property  conveyed  for 
a  rellgous  or  charitable  use  may  clearly  In- 
dicate a  purpose  to  establish  some  special 
form  of  charity,  or  some  particular  religious 
faith  or  mode  of  worship,  which  he  desires 
to  promulgate;  and  In  such  cases,  when  it  Is 
apparent  that  this  purpose  Is  made  a  condi- 
tion of  the  grant,  and  forms  the  principal  con- 
sideration for  the  conveyance,  it  Is  the  duty 
of  conrts,  when  applied  to  by  the  proper  par- 


ties, to  see  that  the  property  la  not  diverted 
Arom  the  purpose  for  which  it  was  conveyed. 
In  the  case  before  us  the  property  was  sold 
and  conveyed  to  certain  named  trustees  for 
the  use  and  benefit  of  the  Gnmtterland  Pres- 
byterian Church  at  Jefferson.  The  designa- 
tion of  the  beneficiaries  by  the  terms  employ- 
ed was  for  the  purpose  of  Identifying  the 
body  of  Individuals  or  organization  that  was 
to  take,  and  not  as  indicating  a  purpose  of 
the  grantors  to  dedicate  it  to  any  particular 
form  of  religious  worship.  The  congregation 
for  whose  benefit  the  conveyances  were  made 
took  the  property  unincumbered  by  any  con- 
ditions or  trusts,  so  far  as  the  grantors  were 
concerned.  The  only  conditions  imposed  grew 
out  of  the  relations  of  the  beneficiaries  among 
themselves  and  such  as  were  Implied  in  their 
compact  of  association.  The  extent  of  this 
trust  would  be  to  prevent  the  majority, 
against  the  will  of  a  minority,  from  applying 
the  property  to  a  use  wholly  different  from 
that  for  which  It  was  acquired.  However,  we 
do  not  think  this  condition  should  be  avail- 
able against  any  reasonable  changes  or  modi- 
fications in  the  church  government  or  its 
creed,  not  destructive  of  the  organic  Identity 
of  the  church,  or  amounting  to  the  formation 
of  a  new  religious  body,  which  a  majority 
might  see  fit  to  make  to  conform  to  a  changed 
sentiment  The  entire  membership  of  the 
church  congregation  concurring,  the  property 
might  be  disposed  of  In  any  manner  they  saw 
fit,  and  this  without  the  danger  of  forfeiture 
to  the  grantors.  The  rights  of  the  parties  in 
this  cause  must  be  ascertained  by  the  deter- 
mination of  this  question:  Which  party  are 
the  members  of  the  ecclesiastical  body  enti- 
tled to  be  regarded  as  the  real  successors 
of  the  original  organization  to  which  the  con- 
veyances were  made?  The  conveyances  were 
to  those  who  composed  the  Cumberland  Pres- 
byterian Church  at  Jefferson  at  the  time 
they  were  executed  and  delivered;  and  the 
property  passes,  by  operation  of  law,  to  the 
successors  who  now  compose  that  church. 
The  right  of  property  is  therefore  dependent 
upon  the  right  of  succession.  Both  parties 
are  members  in  good  standing,  but  only  that 
party  which  can  identify  itself  with  the  or- 
ganic continuation  of  the  original  church 
through  its  present  ecclesiastical  connections 
has  the  right  to  the  use  and  control.  We 
shall  not  undertake  to  determine  this  identi- 
ty by  reference  simply  to  the  sameness  of 
creed,  or  Confession  of  Faith,  which  was  ori- 
ginally professed  by  the  chnrch,  but  by  the 
organic  structure — the  legal  contlnul^  of 
the  temporal  organization.  We  shall,  there- 
fore, confine  ourselves  to  the  work  of  tracing 
this  identity  through  the  various  proceedings 
affecting  the  organic  structure  that  have  tak- 
en place,  and  which  gave  rise  to  the  contro- 
versy involved  In  the  Issues  before  us. 

The  status  of  the  appellants  in  the  congre- 
gation at  Jefferson,  both  as  to  the  original 
faith  and  order  of  the  Onmberland  Presbyte- 
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rlan  organization  and  membership,  is  tbs 
same  now  as  It  was  before  the  rupture  In  the 
General  Assembly  which  occurred  at  Decatur 
in  1906,  and  at  the  time  the  property  was  ac- 
quired. By  reason  of  that  fact  the  prima 
fades  of  the  situation  is  with  them.  The 
burden,  therefore,  falls  upon  the  appellees  to 
establish  such  facts  as  will  show  that  appel- 
lants are  no  longer  entitled  to  that  status 
and  have  no  longer  the  rights  to  the  use  of 
the  property,  in  accordance  with  the  original 
faith  and  form  of  goTemment  and  its  former 
laws  and  constitution.  Unless  this  can  be 
successfully  done,  the  conclusion  that  the  ai>- 
pellants,  as  the  representatives  of  the 
original  organization,  as  such,  are  entitled  to 
the  property,  cannot  be  escaped.  Appellees 
rely  upon  a  changed  relationship,  the  trans- 
ference of  the  ecclesiastical  connection  to  an- 
other  Jurisdiction,  the  legal  subjection  to  an- 
other constitution  and  system  of  laws,  and 
the  legal  adoption  by  the  Cumberland  organi- 
zation of  another  Confession  of  Faith.  If 
there  is  any  weakness  or  missing  link  in  the 
evidence  offered  in  support  of  the  validity  of 
the  proceedings  by  which  such  modifications, 
changes,  and  transfers  were  made,  and  upon 
which  the  altered  condition  and  status  must 
depend,  it  results  to  the  detriment  of  the  ap- 
pellees alone. 

It  may  be  said  at  the  Inclplency  of  this 
discussion  of  the  principles  of  law  applicable 
to  this  case  that  we  do  not  assume  the  posi- 
tion that  creeds  and  confessions  of  faith  en- 
tertained by  religious  bodies  are  to  be  consid- 
ered unchangeable  without  danger  of  dis- 
rupting the  legal  or  ecclesiastical  continuity 
of  the  organization.  Whatever  may  be  the 
objections  to  such  transformations,  when  urg- 
ed from  the  standpoint  of  religion  or  sectar- 
ianism, the  civil  courts  will  not  ordinarily 
take  cognizance  of  them  upon  those  grounds 
alone,  but  will  usually  leave  such  considera- 
tions to  those  tribunals  vrithin  whose  Juris- 
diction they  more  properly  fall.  Narrowing 
the  issue  to  still  smaller  compass,  the  rights 
of  the  parties  to  this  suit  depend  upon 
whether  or  not  the  proceedings  of  the  Gen- 
eral Assembly  of  the  Cumberland  Presbyter- 
Ian  Church,  In  the  matter  of  the  formation  of 
a  union  and  reunion  with  the  Presbyterian 
Church  in  the  United  States  of  America, 
which  culminated  in  the  agreement  made  at 
Decatur,  111.,  on  the  23d  day  of  May,  1906, 
by  which  the  Cumberland  Assembly  was  ad- 
journed Bine  die,  were  within  the  scope  of  the 
authority  intrusted  to  that  body  as  the  gov- 
erning officers  of  the  Cumberland  denomina- 
tion and  were  binding  upon  Its  subordinate 
branches  and  local  churches.  If  such  pro- 
ceedings were  binding  upon  the  members  and 
subordinate  branches,  and  were  a  part  of  the 
regulations  which  the  General  Assembly, 
with  the  concurrence  of  the  majority  of  the 
Presbyteries,  were  authorized  to  make  In  the 
exercise  of  their  functions  of  management 
and  control,  then  it  had  the  legal  effect  of 
transferring  the  ecclesiastical  connection  of 


all  the  Ctunberland  Presbyterian  church  «»- 
gregatlons.  Presbyteries,  and  Synods  into  ths 
Presbyterian  organization;  and  a  rebellion 
against  this  action  might  be  visited  with  the 
same  consequences  as  a  rebellion  against  any 
of  the  rules,  regulations,  or  decrees  which 
that  Assemb^  might  tiave  promulgated  with- 
in and  for  the  government  of  the  church. 
If  those  proceedings  were  authorized,  their 
effect  was  to  transfer  and  place  under  the 
Jurisdiction  of  the  Presbyterian  Churcli,  to  be 
governed  by  its  constitution,  laws,  rales,  and 
regulations,  In  accordance  with  its  creed. 
Confession  of  Faith,  and  doctrinal  standards, 
the  entire  membership  of  the  Cumberland  de- 
nomination, whether  consenting  or  not,  and 
to  totally  abrogate  and  abandon  all  of  those 
laws,  rules,  regulations,  and  stnndards  that 
had  formerly  been  adopted  and  adhered  to 
for  its  government  This  would  logically  car- 
ry the  legal  succession  to  the  original  Cum- 
berland Presbyterian  organization  at  Jeffer^ 
son  to  those  who  recognized  and  conformed 
to  the  new  ecclesiastical  connection.  But,  on 
the  other  hand,  if  the  majority  of  the  General 
Assembly,  even  with  the  concurrence  of  a  ma- 
jority of  the  Presbyteries,  acted  without  au- 
thority in  negotiating  and  consummating  the 
union  agreement  with  the  General  Assembly 
of  the  Presbyterian  Church,  and  had  no  le- 
gal right  to  transfer  its  nonassenting  mem- 
bers into  that  denomination,  then  those  who 
refused  to  acquiesce  In  that  result  and  still 
adhere  to  the  original  organization  of  the 
Cumberland  Presbyterian  Church  may  be 
termed  the  true  successors  of  that  chiu-ch. 
and  entitled  to  recover  the  property  In  this 
instance;  while  those  who  did  acquiesce  in 
the  result  of  the  anion  proceedings,  acknowl- 
edged the  ecclesiastical  connection  with  tlie 
Presbyterian  Church,  and  proposed  to  be  gov- 
erned by  Its  laws,  constitution,  and  stand- 
ards, thereby  abandoned  the  original  Cum- 
berland organization,  and  can,  therefore, 
claim  no  rights  as  such  members  in  the  prop- 
erty which  bad  been  theretofore  deeded  to 
Cumberland  Presbyterian  churches.  This 
would  follow,  even  though  those  who  favored 
and  acquiesced  in  the  union  constituted  a 
majority  of  the  congregation.  The  title  to 
church  property  of  a  divided  congregation 
is  in  that  part  of  it  which  adheres  to  tlie  orig- 
inal organization  and  is  acting  in  harmony 
with  its  own  laws  and  the  ecclesiastical  cus- 
toms, usages,  and  principles  which  were  ac- 
cepted among  them  before  the  dispute  began. 
Roshl's  Appeal,  69  Pa.  462.  8  Am.  Rep.  275; 
Schnorr's  Appeal,  67  Pa.  13S,  6  Am.  Rep.  415; 
Harper  v.  Straws.  58  Ky.  (14  B.  Mon.)  48: 
Baker  v.  Fales,  16  Mass.  488. 

This  doctrine,  however,  we  think  should 
be  accepted  with  the  quallQcatlon  that  it 
should  not  deny  the  right  of  the  authorized 
church  Judicatories  to  make  such  changes  in 
the  laws,  usages,  and  customs  as  they  may  by 
their  laws  be  authorized  to  make,  or  which 
are  not  fundamental  departures  from  the 
general  plan  and  purposes  of  the  organlsa- 
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tton,  and  the  fnrtber  power  to  enforce  npon 
the  Babordlnate  memben  of  the  organization 
a  due  observation  of  those  changes  and  mod- 
Iflcations.  The  system  of  lavs  and  usages 
to  which  assent  may  be  compelled  as  a  condi- 
tion to  remaining  In  good  standing  In  the 
church  need  not,  therefore,  be  identical  with 
those  which  existed  before  the  division  arose ; 
in  fact,  where  the  division  is  brought  about 
by  the  making  of  the  change  in  the  law,  as  in 
this  case,  the  rights  of  the  contending  parties 
are  to  be  determined  by  the  power  of  those 
who  claim  the  right  to  make  and  enforce  the 
offensive  changes  or  modifications  in  the  gen- 
eral system.  If  the  power  existed,  then  those 
who  dissent  from  its  exercise  cannot  be  re- 
garded as  acting  in  harmony  with  the  recog- 
nized plan  of  the  organization.  If  the  power 
did  not  exist,  resort  most  then  be  had  to  the 
original  plan,  laws,  usages,  and  customs  as 
famishing  the  only  proper  test  by  which  to  de- 
termine the  conflicting  rights.  Each  member 
of  a  church  organization,  or  of  any  other  vol- 
untary association.  Is  the  equal  of  every  other 
member,  and  has  the  absolute  right,  which 
the  conrts  will  protect,  to  have  the  property 
controlled  and  administered  according  to  Its 
organic  plan,  and  to  participate  in  Its  affairs 
in  harmony  therewith.  While  under  the 
terms  of  the  conveyances  by  which  the  prop- 
erty was  acquired  by  the  church  there  may  be 
no  trust  created  by  the  donor  having  in  view 
the  accomplishment  of  any  particular  pur- 
pose or  object,  nor  any  conditions  imposed  up- 
on the  manner  of  using  the  property,  yet  in 
every  conveyance  to  one  In  trust  for  the  use 
and  benefit  of  others,  each  of  the  beneficiaries 
has  the  right  to  Insist  upon  the  use  of  the 
property  in  accordance  with  the  plans  of  the 
association,  the  purposes  for  which  it  was 
formed,  and  the  objects  sought  to  be  accom- 
plished. Cape  V.  Plymouth  Church,  117  Wis. 
150.  93  N.  W.  450:  Franke  v.  Mann,  106  Wis. 
118,  SI  N.  W.  1014,  4S  L.  R.  A.  856;  Spirit- 
ual, etc.,  T.  Vincent  (Wis.)  105  N.  W.  1028. 
Members  of  voluntary  unincorporated  asso- 
ciations can  hold  property  in  no  other  way 
than  through  the  medium  of  trustees,  acting 
as  depositaries  of  the  legal  title,  and  this 
equitable  Interest  entitles  each  beneficiary  to 
the  same  voice  in  the  management  and  con- 
trol of  the  property  as  if  he  were  a  Joint  own- 
er and  holder  of  the  legal  title.  The  rights 
of  members  of.  churches,  and  other  voluntary 
associations  not  organized  for  commercial 
purposes,  in  the  property  held  for  the  com- 
mon use,  is  one  of  user  only.  The  interest 
Is  not  one  that  may  be  assigned  or  transmit- 
ted by  Inheritance  upon  the  death  of  the 
member,  nor  can  It  be  enjoyed  except  as  a 
member  of  the  organization.  With  the  cessa- 
tlon  of  membership  the  property  right  disap- 
pears, and  can  be  "regained  only  by  a  restora- 
tion of  that  relation.  Its  possession  Is  there- 
fore contingent  upon  a  continuation  of  mem- 
bership, and  whatever  operates  to  dissolve 
that  connection,  no  matter  what  Its  form,  ipso 
facto  terminates  and  destroys  the  right  to  the 
10S  a.W.— 28 


use  of  the  common  property.  It  must  not  be 
Inferred  from  this,  however,  that  the  hold- 
ings are  so  contingent  that  courts  will  not  con- 
sider them  proper  subjects  over  which  to  en- 
tertain Jurisdiction  when  conflicts  of  claims 
are  presented.  However  small  this  property 
right  may  be  In  point  of  value,  if  It  is  suffi- 
ciently large  to  seriously  engage  the  attention 
of  civil  tribunals,  it  Is  sufliclently  Impor- 
tant to  Invoke  all  the  rules  applicable  to  prop- 
erty rights,  no  matter  how  extensive  nor  bow 
valuable  that  right  may  be. 

The  Cumberland  Presbyterian  denomina- 
tion, as  it  existed  prior  to  the  time  the  union 
Is  alleged  to  have  been  consummated  with 
the  Presbyterian  denomination,  consisted  of 
various  eccleslasticial  bodies  or  Judicatories, 
commonly  called  "church  courts,"  rising  In 
regular  gradation,  one  above  the  other,  ac- 
cording to  the  ecclesiastical  authority  invest- 
ed in  each,  but  all  parts  of  one  entire  system, 
denominated  in  the  constitution  the  "Cumber- 
land Presbyterian  Church."  The  local  con- 
gregation was  under  the  government  of  the 
church  session,  composed  of  the  minister  in 
diarge  and  the  ruling  elders,  and  was  the 
lowest  organic  unit.  Over  these  were  placed 
Presbyteries,  and  over  the  Presbyteries  the 
Synods;  while  the  Gleneral  Assembly  consti- 
tuted the  highest  of  the  church  courts,  and 
exercised  authority  over  then!  all.  Each  of 
these  Judicatories,  within  its  own  proper 
sphere,  was  authorized  to  decide  controver- 
sies arising  under  the  laws  of  the  church, 
and  to  make  such  decrees  and  orders  as  might 
come  within  its  appropriate  Jurisdiction; 
those  Inferior  being  subject  to  the  supervi- 
sion of  the  superior  tribunals.  The  local  con- 
gregation was  the  ultimate  organic  unit  of 
the  organization;  while  the  General  Assem- 
bly, the  highest,  is  described  as  being  the 
bond  of  union  through  which  the  various 
subordinate  associations,  and  the  entire  mem- 
bership, were  held  together  in  one  compa;ct 
organization.  ,Tbe  Issue  here,  involving,  as  it 
does,  the  legal  authority  of  the  highest 
church  legislative  and  judicial  body  to  per- 
form a  given  act,  or  to  enter  into  an  agree- 
ment by  which  its  separate  organic  existence 
is  terminated  and  the  constitution  and  iawg 
of  the  Cumberland  Presbyterian  organization 
abandoned,  leaving  no  ecclesiastical  tribunal 
of  acknowledged  authority  to  which  contro- 
versies of  this  sort  may  properly  be  referred 
for  adjudication,  presents  a  different  and 
more  difficult  question  than  that  which  grows 
out  of  a  dispute  among  members  of  a  congre- 
gation over  the  application  of  some  recognized 
law  of  the  church  or  the  enforcement  of  some 
established  rule  of  discipline,  which  may 
properly  be  referred  to  some  church  court  for 
settlement  In  such  cases  as  those  last  men- 
tioned, the  status  of  the  parties  being  estab- 
lished, civil  courts  are  left  only  the  duty  of  de- 
termining the  legal  rights  according  to  that 
status,  without  undertaking  to  exercise  any 
power  of  revision  over  what  the  church  court 
may  have  done.    The  conflict  of  claim  in  this 
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Instance  does  not  grow  out  of  rebellion 
against  the  enforcement  of  some  disciplin- 
ary measure  undertaken  by  Tlrtne  of  the  laws 
of  tbe  organization ;  nor  can  this  be  consid- 
ered an  appeal  to  the  cItU  coarts  from  the 
adjudications  of  some  cburch  court,  nor  from 
the  enforcement  of  some  law  or  decree  with- 
in the  ecclesiastical  organization  of  which 
the  parties  are  members.  But  It  Involves  the 
right  of  the  highest  church  court  to  enter  in- 
to an  agreement  with  another  religious  organ- 
ization for  a  church  union  upon  such  terms 
and  conditions  as  would  be  binding  upon  all 
of  its  membership,  whether  assenting  or  not, 
and  would  terminate  their  separate  organic 
existence.  So  far  as  we  have  been  able  to 
And  from  the  authorities  within  our  reach, 
no  question  exactly  similar  to  this  has  been 
presented  to  the  courts  of  this  country  till  the 
controversies  arose  over  the  union  now  tinder 
consideration. 

We  think  the  following  propositions  of  law 
may  be  accepted  as  correct,  when  applied  to 
the  facts  of  his  case:  Whatever  decree, 
law,  rule,  or  requirement  the  General  &.ssem- 
bly  of  tbe  Cumberland  Presbyterian  Church 
bad  the  authority  to  enact  and  promulgate,  it 
also  had  the  right  to  enforce  obedience  to 
from  all  of  the  subordinate  bodies  and  mem- 
bers of  that  denomination;  and  a  rebellion 
against  any  of  those  enactments  wonid  Justify 
the  expulsion  from  the  organisation  of  those 
who  resisted  the  enforcement  It  is  equally 
true  that  any  decree,  regulation,  or  require- 
ment made  and  promulgated  without  authori- 
ty on  the  part  of  the  General  Assembly  and 
the  Presbyteries  would  not  be  binding  on  the 
subordinate  bodies  and  membership  of  the 
organization,  and  might  be  disregarded  with 
the  same  impunity  with  which  a  citizen  of  a 
state  might  refuse  to  obey  an  unconstitu- 
tional enactment  of  tbe  Legislature.  The  gov- 
ernment of  the  Cumberland  Presbyterian 
Church  was  representative  in  form ;  its  Pres- 
byteries, Synods,  and  Oeneral  Assembly  be- 
ing composed  of  a  given  number  of  accred- 
ited delegates  according  to  the  terms  of  its 
constitution,  forming  a  compact  ecclesiastical 
cotfimonwealth,  much  after  the  fashion  of  po- 
litical republics.  The  Presbyteries  were  com- 
.  posed  of  representatives  from  the  church  ses- 
sions, and  from  among  this  membership  were 
selected  representatives  who  composed  the 
Synods  and  the  Oeneral  Assembly.  While 
the  Synod  was  In  some  respects  above  the 
Presbytery,  yet  It  was  not  In  any  sense  a  con- 
necting link  in  the  chain  of  courts  between 
tbe  lowest  and  the  highest,  and  had  no  repre- 
sentation in  the  Oeneral  Assembly.  The 
church  had  a  written  constitution,  setting 
forth  in  detail  many,  if  not  all,  of  tbe  powers 
vested  In  each  of  tbe  church  courts,  and  pre- 
scribing their  duties  with  reference  to  the 
particular  charges  within  the  Jurisdiction  of 
each.  Naturally,  In  our  search  for  the  gen- 
eral and  special  powers  conferred  upon  the 
representatives  of  the  eharch,  we  turn  to  the 
written  organic  law,  where  there  is  one,  as 


being  the  proper  place  to  find  It.  This  ex- 
presses the  terms  of  the  compact  between  tba 
membership  by  which  they  agree  to  t>e  bonnd, 
and  measures  the  power  which  they  have  seen 
lit  to  confer  upon  their  ofllcera  for  the  con- 
duct of  their  Joint  enterprise.  But  here  we 
are  met  with  an  objection  oat  of  which  grows 
still  another  issue  to  be  determined.  That  Is : 
How  far  will  civil  courts  go  in  inquiring  into 
the  authority  of  an  ecclesiastical  tribunal  to 
exercise  any  of  the  powers  which  It  asaertBl 
Inasmuch  as  a  satisfactory  answer  to  this 
question  Involves  an  Inquiry,  In  this  partlca- 
lar  case,  into  the  character  of  the  function 
exercised  and  the  legal  resnlts  which  follow- 
ed. Its  consideration  may  properly  be  post- 
poned for  the  present  and  taken  np  later  in 
its  appropriate  connection. 

We  win  first  examine  briefly  the  constitu- 
tion of  tbe  church.  It  is  not  necessary  that 
we  review  all  the  provisions  of  that  instm- 
ment  for  the  present  purpose,  I>ecau8e  the  por- 
tions relied  on  as  conferring  the  authority  In 
question  have  been  dlstlnotly  pointed  out  by 
counsel,  and  It  will  only  be  necessary  to  refer  to 
those  sections  indicated.  Section  43  seems  to 
be  the  one  upon  which  the  appellees  rely  chief- 
ly for  the  grant  of  the  power  called  In  qnes- 
Hon  In  this  controversy.  It  reads  as  fol- 
lows: "The  Oeneral  Assembly  shall  have  pow- 
er to  receive  and  decide  all  appeals,  referen- 
ces, and  complaints  regularly  bronght  before 
It  from  the  inferior  courts ;  to  bear  t^timony 
against  error  in  doctrine  and  immorality  In 
practice,  injuriously  alTectlng  the  diurch;  to 
decide  in  all  controversies  respecting  doctrine 
and  discipline;  to  give  its  advice  and  Instmc- 
tlon,  In  conformity  with  tbe  government  ct 
the  church,  in  all  cases  submitted  to  It:  to 
review  the  record  of  the  Synods ;  to  take  care 
that  tbe  Inferior  courts  observe  the  govern- 
ment of  the  church;  to  redress  whatever  they 
may  have  done  contrary  to  order;  to  concert 
measures  for  promoting  the  prosperity  and 
enlargement  of  the  church ;  to  create,  divide, 
or  dissolve  Synods;  to  institute  and  superin- 
tend the  agencies  necessary  in  the  general 
work  of  the  church;  to  appoint  ministers  to 
such  labors  as  fall  under  its  Jurisdiction;  to 
suppress  schismatical  contentions  and  dispu- 
tations, according  to  the  rules  provided  there- 
for; to  receive  under  Its  Jurisdiction  other 
ecclesiastical  lx>die8  whose  organization  is 
conformed  to  the  doctrine  and  order  of  this 
church ;  to  autherize  Synods  and  Presbyteries 
to  exercise  similar  power  In  receiving  bodies 
snited  to  become  constituents  of  those  courts, 
and  lying  within  their  geographical  bounds 
respectively ;  to  superintend  the  affairs  of  the 
whole  church;  to  correspond  with  other 
churches;  and.  In  general,  to  recommend 
measures  for  the  promotion  of  charity,  truth, 
and  holiness  throughout  all  the  churches  un- 
der Its  care."  The  only  expressions  In  this 
section  which  will  bear  the'  least  semblance 
of  conferring  on  tbe  Oeneral  Assembly  tbe 
right  to  form  a  chnrch  union  are  these: 
"To  concert  measures  for  prompting  tbe  pros- 
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perlty  of  the  Clinrch;  •  •  •  to  receive 
under  its  jurisdiction  other  eccleslaBtlcal  bod- 
ies whose  organization  is  coHformed  to  the 
doctrine  and  order  of  this  chnrclL"  The  word 
"church,"  as  used  throughout  this  section, 
evidently  refers  to  the  Cumberland  Presbyte- 
rian collection  of  Churches  constituting  that 
particular  denomination  or  temporal  organiza- 
tion. No  other  reasonable  construction  could, 
we  think,  be  placed  upon  such  language. 
EYom  this  It  follows  that  the  intention  was 
clear  that  the  Integrity  of  the  temporal  or- 
ganization was  to  be  preserved,  and  both 
Its  legal  and  ecclesiastical  existence  contin- 
ued and  to  be  enlarged  by  the  "measures"  to 
be  "concerted."  This  intent  is  made  even 
clearer  by  the  succeeding  clause,  which  reads 
as  follows:  "To  receive  Into  its  jurisdiction 
other  ecclesiastical  bodies  whose  organization 
is  conformed  to  the  doctrine  and  order  ot 
this  [the  Cumberland  Presbyterian]  church." 
It  appears  from  this  language  that  the  only 
character  of  union  contemplated  or  authoriz- 
ed In  this  section  of  the  constitution  Is  one 
which  may  be  consummated  by  receiving  In- 
to the  Cumberland  Presbyterian  organization 
such  other  religious  bodies  or  organizations 
whose  goremment  Is  conformed  to  the  doc- 
trine and  order  of  the  Cumberland  denomina- 
tion. That  the  union  under  consideration 
wras  not  of  that  iclnd,  we  think,  admits  at 
no  doubt  whatever. 

It  is  Insisted  that  the  terms  requiring  that 
measures  be  concerted  to  enlarge  the  church 
carries  with  it  the  authority  to  enter  another 
religious  denomination  having  the  same  or 
similar  form  of  government,  doctrines,  and 
standards.  This  construction  was  adopted  by 
the  Court  of  Appeals  of  Illinois,  where  Is- 
sues growing  out  of  the  same  union  proceed- 
ings were  before  that  court.  It  Is  there  held 
that  It  was  a  legitimate  exercise  of  the  power 
to  enlarge  the  church  to  form  a  union  with 
the  Presbyterian  denomination.  This  either 
Ignores  the  fact  that  this  section  was  to  apply 
to  the  temporal  organization,  or  adopts  an 
exceedingly  unusual  definition '  of  the  term 
"enlarge,"  and  one  wholly  difTerent  from  that 
which  Is  Intended  In  describing  physical  phe- 
nomena or  legal  results.  Evidently  these  terms 
were  Intended  to  bear  their  ordinary  significa- 
tion, and  no  other.  Let  us  suppose  that  a  simi- 
lar provision  were  contained  in  the  constitution 
of  the  Presbyterian  Church,  and  that  in  en- 
tering into  the  union  agreement  it  proceeded 
by  virtue  of  that  authority.  After  the  imlon 
was  formed  certainly  It  had  an  equal  right 
to  claim  that  Its  temporal  organization  had 
thereby  also  been  enlarged.  We  would  then 
have  the  mathematical  absurdity  of  the  whole 
t>eing  greater  than  the  sum  of  its  parts.  Nor 
Is  this  the  only  objection  to  such  a  construc- 
tion. There  Is  a  total  disregard  of  any  tem- 
iwral  organization  of  the  church,  and  of  the 
fact  that  this  organization  la  the  only  feature 
about  religious  associations  which  courts  can 
consider  In  determining  disputes  over  prop- 
«17  rights  arising  between  the  members  of 


churches.  This  tHuporal  organization  had  a 
legal  existence  in  one  sense,  and  as  such  con- 
stituted in  law  an  entity.  The  dvll  law  re- 
gards persons  and  entitles  which  can  have 
only  a  legal  existence  in  the  same  light  as 
physical  science  looks  upon  material  bodies, 
as  to  their  distinctiveness.  The  phraseology 
of  science  used  In  the  description  of  physical 
phenomena  la  adopted  as  expressive  of  legal 
transactions  and  their  results.  It  Is  just  as 
absurd  to  say  that  two  legal  bodies  can  be 
merged,  without  becoming  one,  as  to  say  the 
same  of  two  material  bodies.  The  terms  used 
m  the  one  instance  imply  all  that  Is  accom- 
plished in  the  others.  There  Is  no  more  rea- 
son In  saying  that  a  small  body  having  only 
a  legal  existence  Is  oilarged  by  being  absorb- 
ed into  another  and  larger  legal  body,  than 
to  say  that  a  small  stream  is  enlarged  by 
flowing  into  a  larger  one.  If  the  language  of 
this  section  of  the  constitution  is  to  be  con- 
sidered as  referring  to  the  spiritual  church, 
consisting  of  all  Christians,  then  it  certainly 
could  have  no  application  to  unions;  toi  the 
mere  consolidation  of  two  temporal  organiza- 
tions composed  of  members  of  the  great  spirit- 
ual system  is  in  no  sense  an  enlargement  of 
that  system  or  any  part  of  it  We  think 
this  language  means  literally  what  the  words 
and  the  context  imply — the  enlargement  of 
the  temporal  organization  of  the  Cumberland 
denomination  by  the  extension  of  Its  indi- 
vidual organic  bounds  so  as  to  include  a  great- 
er number  of  churches  and  adherents  to 
its  faith  and  denominational  organization. 
Therefore  this  section  cannot  l>e  successfully 
relied  on  as  conferring  the  authority  to  form 
such  a  union. 

It  is  contended,  however,  that  under  the 
rules  governing  tlie  application  of  practical  or 
contemporaneous  construction  to  the  laws  or 
the  decrees  of  associations,  such  a  construc- 
tion as  we  have  here  placed  should  not  be 
given  the  language  of  this  section,  when  such 
Is  at  variance  with  that  which  it  had  received 
from  the  church  courts  for  a  long  term  of 
years  prior  to  the  time  this  controversy 
arose.  It  is  claimed  that,  beginning  soon  aft- 
er the  separation  from  the  mother  church  and 
continuing  at  Intervals  up  to  the  formation 
of  this  union,  the  highest  church  courts  of 
the  Cumberland  organization  had  construed 
the  constitution  of  the  church  as  giving  to 
the  General  Assembly,  either  alone  or  in  con- 
nection with  a  majority  of  the  Presbyteries, 
the  right  to  form  just  such  a  union  as  the 
one  under  consideration.  To  support  this 
argument  counsel  refer  to  the  various  meas- 
ures suggested,  and  overtures  made,  from 
time  to  time,  first  by  Cumberland  Presbytery, 
before  there  was  a  General  Assembly  organiz- 
ed, and  afterwards  by  the  General  Assembly 
itself,  when  that  body  bad  been  established, 
looking  to  some  kind  of  an  ecclesiastical  un- 
ion with  various  other  religious  bodies.  These 
are  said  to  furnish  such  practical  construction 
of  the  constitution  of  the  Cumberland  Presby- 
terian  Church  as  will   now  furnish  a  rule 
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vblcb  tb«  dTlI  conrta  should  adopt.  It  is  true, 
as  argued,  that  at  different  times  in  its  his- 
tory the  advisability  of  a  union  with  other 
religious  l>odles  was  discussed  In  the  highest 
governing  courts  of  the  Cumberland  denomi- 
nation, and  in  some  Instances  they  proceeded 
80  far  as  the  appointment  of  committees  au- 
thorized to  confer  with  iike  committees  from 
other  religious  bodies,  and,  if  possible,  to 
agree  upon  terms  to  be  proposed  as  a  basis 
for  a  union.  Some  of  these  overtures  were 
made  before  the  organization  of  the  General 
Assembly  of  the  Cumberland  Church,  and  be- 
fore the  adoption  of  the  present  constitution, 
and  conseQuently  can  have  no  application  to 
the  construction  here  sought  to  be  given.  The 
overtures  which  were  made  proceeded  no 
farther  than  the  appointment  of  committees 
for  the  purpose  of  considering  the  expediency 
of  a  union  with  another  denomination,  with 
power  to  negotiate  and  suggest  a  basis,  or 
terms,  upon  which  union  might  be  considered 
by  each  denomination.  We  are  not  referred 
to  any  instance,  except  that  which  Is  now 
involved,  in  which  a  basis  of  union  was  ever 
agreed  upon,  or  finy  In  which  any  union  was 
contemplated,  that  would  materially  be  dif- 
ferent from  that  which  might  be  formed  In 
accordance  with  our  construction  of  the  con- 
stitution— ^by  being  Incorporated  into  the 
Cumberland  organization.  There  was  noth- 
ing in  any  of  the  measures  proposed  by  the 
committees  on  the  part  of  the  Cumberland 
organization,  nor  any  basis  of  union  suggest- 
ed, that  would  not  have  been  in  harmony 
with  this  construction  of  ours ;  nor  was  there 
anything  in  such  terms  or  discussions  to  In- 
dicate that  the  General  Assembly  would  have 
agreed  to  a  union  with  another  denomina- 
tion upon  different  terms,  or  without  the  en- 
tire concurrence  of  Its  subordinate  member- 
ship. The  fact  that  union  was  discussed, 
and  that  union  was  desired,  can  furnish  no 
rule  for  the  practical  construction  contended 
for  by  the  appellees,  unless  It  be  shown  that 
some  particular  basis  was  held  to  be  author- 
ized and  that  some  particular  method  could 
be  legally  adopted  for  Its  consummation  by 
the  General  Assembly.  In  the  absence  of  the 
assertion  by  that  body  of  any  power  Incon- 
sistent with  that  which  results  from  the  con- 
struction which  we  have  placed  upon  the  lan- 
guage used,  we  are  left  entirely  without  the 
practical  construction  Insisted  upon  by  the 
appellees. 

But,  even,  if  such  a  construction  as  that 
contended  for  had  theretofore  l>een  placed  up- 
on the  Cumberland  constitution  by  its  high- 
est goverulng  body,  we  have,  in  the  Instance 
of  the  case  now  liefore  us,  a  contrary  prac- 
tical construction.  The  section  referred  to 
as  giving  this  authority  deals  with  the  pow- 
ers of  the  General  Assembly;  and,  If  it  con- 
ferred the  authority  claimed.  It  was  upon 
the  General  Assembly  alone.  During  the 
j-ears  1903,  1901,  1905,  and  1906  the  General 
Assembly  determined  that  it  alone  did  not 
>iave  such  power,   and   practically   decided 


that  the  union  must  be  consented  to  by  a  ma- 
jority of  the  Presbyteries  before  It  could  be 
authoritatively  consummated.  It  cannot  be 
■aid  that  this  reference  to  the  Presbyteries 
was  merely  for  advisory  purposes;  becatue^ 
when  the  General  Assembly  finally  determin- 
ed upon  the  st^  Intended  to  be  the  last  act 
in  the  proceedings  consummating  the  union, 
it  offlclaly  based  Its  declaration  for  a  sine  die 
adjournment  and  a  consummation  of  tiie  an- 
ion proceedings  upon  the  fact  that  a  constita- 
tlonal  majority  of  the  Presbyteries  had  voted 
In  favor  of  adopting  the  union  upon  the  basis 
specified,  evidently  assuming  to  act  tiy  virtue 
of  this  authority.  Thus  we  have  in  the  lat- 
est utterances  of  the  highest  church  court  a 
practical  construction  utterly  at  varianco 
with  that  contended  for  by  the  appellees. 
We  think  that  this  sufficiently  answers  tbs 
argument  In  favor  of  a  practical  construction. 
But,  aside  from  these  considerations,  the  ar^ 
gumeut  of  the  appellees  upon  this  proposition 
Is  without  force.  Practical  constructions  ars 
resorted  to  only  when  the  language  to  b« 
construed  is  of  doubtful  Import  and  clearly 
susceptible  of  more  than  one  construcUon.  If 
the  language  is  clear  and  nnambignous,  a 
practical  construction  Inconsistent  with  that 
meaning  will  have  no  weight,  and  will  not  b* 
followed.  G.,  H.  ft  S.  A.  Ry.  v.  State,  81 
Tex.  572,  17  S.  W.  67;  Stndebaker  v.  Perry, 
184  n.  S.  258,  22  Sup.  Ct  463,  46  L  Ed.  628; 
Lewis'  Suth.  Stat.  Const  U  473,  474;  Sutb. 
Stat.  Const.  S$  307,  308. 

It  Is  further  insisted  that  under  the  provi- 
sions of  section  60  of  the  constitution  the  power 
is  given  to  the  General  Assembly  and  the 
Presbyteries  to  amend  that  Instniment. 
From  this  it  Is  argued  that,  even  if  the  for- 
mation of  the  union  did  involve  the  exercise 
of  powers  not  then  contained  in  the  constitu- 
tion, or  was  in  excess  of  such  as,  acoording 
to  our  construction,  were  then  conferred,  still 
if,  by  the  concurrent  action  of  the  General 
Assembly  and  the  Presbyteries,  such  author- 
ity OS  was  then  exercised  could  have  been 
Incorporated  in  the  constitution  by  amend- 
ment, their  action  Is  none  the  less  valid  be- 
cause they  saw  fit  to  exercise  this  power  in 
advance  of  so  doing.  There  is  much  specious 
orgument  concealed  In  this  proposition, 
which,  npon  a  careful  examination,  disap- 
pears. It  assumes,  in  the  first  place,  that  the 
power  to  amend  the  constitution  confers 
the  right  to  perform  some  act  by  which  the 
constitution  may  be  destroyed  or  abandoned. 
Section  60  reads  as  follows:  "Upon  the  recom- 
mendation of  the  General  Assembly,  at  a 
stated  meeting,  by  a  two-thirds  vote  of  the 
members  thereof  voting  thereon,  the  Coi^ 
fesslon  of  Faith,  catechism,  constitution, 
and  rules  of  discipline  may  be  amended 
or  changed  when  a  majority  of  the  Presby- 
teries, upon  the  same  being  transmitted  for 
their  action,  shall  approve  thereof.  The  other 
parts  of  the  government — that  is  to  say,  the 
general  regulations,  the  directory  for  worship, 
and  the  rules  of  order — may  be  amended  or 
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changed  at  any  meeting  of  the  General  As- 
sembly by  a  vote  of  two-thirds  of  the  entire 
nomber  of  commissioners  enrolled  at  that 
meeting,  provided  such  amendment  or  change 
shall  not  conflict.  In  letter  or  spirit,  with  the 
Confession  of  Faith,  catechism,  or  constitu- 
tion." The  construction  sought  to  be  given  In 
tbls  provision  1«  that  which  would  confer  up- 
on the  General  Assembly  and  the  Presbyteries 
absolute  and  unlimited  authority  over  the 
entire  memt>ershlp  of  the  denomination  and 
all  of  its  courts.  In  one  sense  this  may  be 
correct,  or  at  least  it  will  be  so  conceded  for 
the  purposes  of  this  case;  while  In  another, 
and  the  one  In  which  It  is  now  sought  to  be 
used,  we  do  not  so  regard  it.  If  by  this  con- 
struction is  meant  that  the  General  Assembly 
and  a  majority  of  the  Presbyteries  have  the 
sovereign  right  to  adopt  and  place  in  the  con- 
stitution all  such  provisions  as  in  their  joint 
Judgment  may  be  expedient  and  advisable  for 
the  gOTemment,  control,  and  management  of 
the  ecclesiastical  atCairs  of  the  Cumberland 
organization,  with  a  view  of  carrying  Into 
effect  its  general  purxwses  and  objects  with- 
in that  organization,  then  its  correctness  may 
be  admitted;  but  if  it  Is  meant  that  those  two 
bodies  may,  by  their  joint  action,  introduce 
Into  the  constitution  such  fundamental  chan- 
ges as  would  operate  as  a  radical  departure 
from  the  purposes  for  which  the  organization 
was  formed  and  Is  maintained,  or  would 
fondamentally  alter  the  constitution  as  an 
entirety,  or  Impair  the  integrity  of  the  or- 
ganization or  affect  Its  legal  identity  and  con- 
tinuity, then  we  do  not  agree  to  such  con- 
Btmctlon.  The  general  powers  of  church 
officers,  or  those  In  charge  of  other  voluntary 
associations,  are  not  materially  different  from 
those  exercised  by  the  managing  directors 
of  private  corporations  or  the  managing  part- 
ners of  a  partnership  association.  In  the 
case  of  corporations  the  general  power  to 
perform  all  corporate  acts  refers  to  the  ordin- 
ary business  transactions  of  the  corporation, 
and  does  not  Include  the  power  of  destruc- 
tion of  the  body  Itself,  or  even  the  right  to 
enlarge  its  capital  stock:.  Railway  v.  AUer- 
ton,  IS  WalL  (U.  S.)  233,  21  I..  Ed.  902;  10 
Cyc.  762. 

Religious  organizations,  and  other  volun- 
tary associations  for  benevolent  or  charitable 
purposes  having  the  rights  of  property  and  of 
omtract,  come  before  the  courts  in  practically 
the  same  attitude  and  are  equally  under  the 
protection  of  the  law,  and  the  action  of  their 
members  subject  to  the  same  restraints.  Wat- 
son T.  Jones,  80  U.  S.  679,  20  L.  Ed.  666.  A 
voluntary  association,  whether  religious  or 
secular,  owes  its  existence  to  the  compact 
between  the  members  who  compose  it  Gen- 
erally, when  the  association  is  formed  of  a 
large  number  of  persons,  its  functions  must 
be  exercised  through  the  agency  of  certain 
Individuals,  or  officers,  acting  either  separate- 
ly or  Jointly.  When  a  written  constitution  or 
a  system  of  laws  is  adopted,  these  are  to  be 
recorded  as  the  embodiment  of  the  terms  of  \ 


the  compact  by  virtue  of  which  the  associa- 
tion was  formed  and  by  which  it  is  to  be  con- 
ducted. Presbyterian  Church  v.  Wilson,  14 
Bush  (Ky.)  278 ;  Philomath  College  v.  Wyatt, 
27  Or.  390,  87  Pac.  1026,  26  L.  B.  A.  68. 
When  the  power  to  alter  or  amend  any  of 
the  provisions  of  the  organic  contract  is  del- 
egated to  any  of  the  agencies  or  liet  of  officers 
of  the  association,  there  is  Implied  in  the 
lodgement  of  this  authority  the  qualification 
that  it  shall  be  nsed  In  furtherance  of  the 
objects  for  which  the  association  was  formed 
and  In  harmony  with  its  general  plan  of  or- 
ganization. When  the  directors  of  a  corpora- 
tion are  given  the  right  to  enact  by-laws  for 
the  government  of  the  concern,  this  is  not  to 
be  construed  as  an  unlimited  power  to  make 
fundamental  or  radical  changes  in  the  con- 
duct of  the  affairs  of  the  cori)oratlon,  but 
only  such  as  will  l>e  in  harmony  with  the 
powers  they  are  supposed  to  exercise  and 
the  purposes  sought  to  be  accomplished.  The 
power  to  amend  the  constitution,  thus  given 
to  the  General  Assembly  and  the  Presbyteries, 
did  not  confer  an  arbitrary  authority,  but 
Is  much  like  that  conferred  by  the  charter 
of  a  corporation  upon  its  board  of  directors 
in  giving  to  such  t>oard  the  right  to  amend  the 
by-laws  of  the  corporation.  This  is  especially 
true  of  this  provision  in  the  Cuml>erland  con- 
stitution, because  it  was  placed  there  by  the 
General  Assembly  and  Presbyteries,  the  bod- 
ies upon  whom  the  power  of  amendment  is 
conferred.  They  certainly  could  not,  by  the 
mere  placing  of  such  a  provision  in  the  church 
law.  Invest  themselves  with  more  author- 
ity than  they  bad  before.  The  conclusion 
that  authority  to  merely  amend  the  constitu- 
tion of  the  church  Included  also  the  right 
to .  make  such  fundamental  changes  as  the 
General  Assembly  and  the  Presbyteries  might 
elect  would  be  to  clothe  them  with  the  ar- 
bitrary powers  of  the  sovereign  membership. 
Such  plenary  authority  will  not  be  inferred, 
in  the  absence  of  language  clearly  implying 
its  delegation. 

The  organization  constituted  by  the  church 
compact  being  the  source  from  which  the  del- 
egated power  to  amend  the  constitution  is 
derived  and  for  the  continuation  of  which  a 
constitution  Is  to  be  maintained,  the  preserva- 
tion of  its  integrity  was  as  much  a  part  of 
the  duty  imposed,  and  its  destruction  as  much 
l»eyond  the  power  conferred,  as  if  there  had 
been  express  stipulations  to  that  effect.  The 
word  "constitution"  signifies  something  con- 
stituted, and  is  generally  used  to  designate 
the  written  evidence  of  something  which  can 
have  only  a  legal  existence.  It  is  true  that, 
in  exercising  the  power  of  amendment,  one 
portion  of  a  constitution  may  be  abrogated 
and  another  substituted,  and  to  that  extent 
there  may  be  a  partial  destruction  of  the  in- 
strument as  before  existing  contemplated  in 
this  power  of  amendment;  but  there  is  a 
clear  implication,  going  with  the  power  to 
amend,  that  the  integrity  of  the  instrument 
&hail  remain  unimpaired.    If  that  instrument 
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Is  to  be  dlsregardecl,  or  the  powers  exercised 
to  be  In  defiance  of  Its  provisions,  or  by  vir- 
tue of  superior  sovereignty,  there  was  no 
necessity  for  an  amendment.  The  very  fact 
that  powers  and  duties  are  to  be  defined 
through  the  instrumentality  of  an  amended 
constitution  carries  with  it  the  suggestion 
that  the  constitution  is  to  be  the  source  from 
which  the  power  Is  to  come,  and  that  the 
government  which  It  creates  shall  continue 
to  be  subject  to  its  requirements.  There  is 
in  this  provision  of  the  constitution  require 
tng  the  joint  acts  of  the  General  Assembly 
and  a  majority  of  the  Presbyteries  for  its 
amendment  convincing  proof  of  the  recogni- 
tion of  this  principle,  and  that  the  constitu- 
tion so  amended  should  continue  in  opera- 
tion and  govern  the  future  management  of 
the  church  until  its  provisions  bad  been 
changed  by  other  and  different  amendments 
made  in  consonance  with  its  purposes  and 
plan  of  organization.  When  the  grant  of  the 
power  Is  required  to  be  written  into  and  be- 
come a  part  of  the  organic  law  of  any  in- 
stitution, whether  political,  commerlcal,  or  ec- 
clesiastical, the  Inference  is  clear  that  a  con- 
tinuation of  the  organic  existence  constituted 
Is  contemplated.  If  the  General  Assembly 
and  a  majority  of  the  Presbyteries  had  the 
power  to  form  such  a  union  as  would  result 
in  the  destruction  of  the  separate  organic 
existence  of  the  Cumberland  Presbyterian 
denomination,  there  was  no  necessity  for 
writing  that  power  first  into  the  constitution 
before  it  could  be  exercised;  for  by  its  ex- 
ercise alone  the  constitution  as  amended 
would  be  wholly  and  effectually  abandoned. 
Aside  from  the  power  of  amendment  given 
In  this  section,  the  constitution  nowhere 
undertakes  to  prescribe  the  joint  duties  and 
powers  of  the  General  Assembly  and  the  Pres- 
byteries ;  on  the  contrary,  the  powers  of  each 
of  the  different  church  courts  are  treated  sepa- 
rately, thereby  showing  an  intent  to  limit  the 
powers  of  each  to  such  as  had  been  prescribed, 
and  to  prevent  any  enlargement  of  either 
except  by  the  consent  of  the  other  church 
courts. 

The  fact  that-  the  present  constitution  of 
the  church  Is  the  worl:  of  the  General  Assem- 
bly and  the  Presbyteries  adds  nothing  to  the 
strength  of  the  contention  of  the  appellees. 
There  seem  to  have  been  no  provisions  adopt- 
ed theretofore  that  were  objectionable  to  the 
membership  at  large,  nor  were  there  any  ra- 
dical departures  from  the  original  purposes 
for  which  the  organization  was  formed,  nor 
any  measures  concerted  having  for  their  ob- 
ject the  destruction  of  the  organic  Identity  of 
the  denomination  as  a  separate  religious  body. 
The  mere  acquiescence  of  the  memtiershlp  in 
unobjectionable  provisions  adopted  and  insert- 
ed in  the  constitution,  even  though  done  with- 
out full  authority,  should  not  be  construed, 
in  a  controversy  like  this,  into  a  license  to 
do  that  which  was  both  unauthorized  and  of- 
fensive to  a  large  proportion  of  the  member- 
ship.   The  acquiescence  of  the  people  for  any 


length  of  time  In  an  nncooatltutlonal  legis- 
lative enactment  does  not  estop  any  citi- 
zen from  thereafter  questioning  its  bind- 
ing force,  or  that  of  any  other  similar  enact- 
ments. T7ntil  private  rights  of  others  inter- 
vene, the  principal  may  at  any  time  repudiate 
the  act  of  his  agent  and  insist  upon  his  want 
of  authority.  That  tbe  written  constitution 
of  the  Cumberland  Church  did  not  confer 
upon  Its  General  Assembly  and  a  majority 
of  its  Presbyteries  authority  to  form  a  union 
with  another  denomination,  except  such  as 
might  be  formed  within  the  jurisdiction  of 
that  church  in  the  manner  provided  for  in 
section  43,  we  think  is  clear.  Whether  or  not 
there  was  power  to  form  this  particular 
union  depends  on  Its  effect  upon  the  integ- 
rity of  the  Cumberland  organization,  the 
consequences  to  its  legal  existence  and  wheth- 
er or  not  its  temporal  jurisdiction  remains 
unimpaired;  for,  as  we  have  seen,  they  could 
form  no  union  except  one  within  the  juris- 
diction of  the  Cumberland  organization. 

The  powers  bestowed  in  written  constitu- 
tions must  always  be  construed  as  having  in 
view  the  preservation  and  continuity  of  the 
entity  constituted.  This  is  true,  whether" 
ai^lied  to  voluntary  associations,  commer- 
cial corporations,  or  to  political  governments. 
Sometimes  corporations  and  associations,  by 
the  terms  of  the  compact  out  of  which  they 
arise,  are  formed  for  a  limited  period  of 
time.  In  such  cases  the  l^al  e.'clstence  of  the 
concern  so  formed  ipso  facto  terminates  up- 
on the  e.tplratlon  of  that  time,  without  ac- 
tion on  the  part  of  those  in  charge  of  Its 
business  affairs.  The  right  to  destroy  the 
legal  Identity  of  any  organization,  by  any 
of  the  methods  known  to  law.  Involves  the 
power  of  revolution  and  the  exercise  of  the 
ultimate  sovereign  authority  of  those  only 
who  could  create  the  organization.  The  pow- 
er to  dissolve  Is  the  counterpart  of  the  pow< 
er  to  organize,  and  It  requires  the  exercise  of 
both  to  complete  the  circle  of  organic  exis- 
tence. As  we  have  seen,  the  origin  of  an  as- 
sociation, no  matter  what  Its  nature,  begins 
In  a  compact  between  the  Individuals  who 
compose  it;  add  it  must  end  by  a  dissolutioii 
or  abandonment  of  that  compact,  or  by  the 
substitution  of  another  so  essentially  differ- 
ent as  to  practically  amount  to  a  new  as- 
sociation. This  can  only  be  done  by  those 
and  their  successors  who  in  the  first  Instance 
enter  Into  the  compact,  unless  It  clearly  ap- 
pears that  the  power  has  been  delegated  to 
others;  and  even  then  its  exercise,  upon  be- 
ing questioned  In  a  controversy  betweai  the 
original  parties  only,  will  not  be  permitted 
unless  there  was  an  actual,  rather  than  ap- 
parent, authority. 

In  order  to  make  an  application  of  the  fore- 
going principles  to  the  facts  before  us,  it  now 
becomes  pertinent  to  inquire  Into  the  char- 
acter, extent,  and  legal  results  of  the  union 
agreement  entered  into  between  the  General 
Assemblies  of  the  two  churches.  It  Is  prop- 
er to  say  at  this  point,  however,  that  It  Is 
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no  part  of  the  duty  of  dvll  courts  to  pass 
upoa  the  lasne  of  expediency  or  adTlsabllity 
of  ttils  or  any  other  nnlon  between  religious 
bodies.  Whatever  may  be  the  spiritual,  inor> 
al,  or  tntellectnal  considerations  -which  ao 
toated  either  those  who  favored  or  those  who 
opposed  the  union,  those  are  questions  of 
purely  ecdeslatlcal  concern  and  with  which 
we  can  have  nothing  to  do.  It  la  the  prop- 
erty right,  and  that  alone,  that  we  are  call- 
ed upon  to  decide — ^the  civil,  and  not  the 
ecclesiastical,  Issue.  It  matters  not  how 
vast  the  benefit  might  be  In  promoting  and 
spreading  the  Christian  faith,  resulting  from 
an  intimate  and  harmonious  union  and  co- 
operation among  evangelical  denominations, 
yet  such  considerations  cannot  affect  the  de- 
termination of  this  case.  We  do  not  Inquire 
into  the  various  sources  of  power  to  form 
the  nnlon  for  the  purpose  of  intermeddling 
with  those  proceedings,  or  to  enforce  or  dis- 
mpt  the  ecclesiastical  ties  that  may  have 
been  formed  thereby,  but  solely  for  the  pur- 
pose of  ascertaining  and  protecting  the  civil 
right,  If  any  there  be,  which  Is  being  violat- 
ed under  the  cover  of  such  proceedings. 

The  full  history  of  the  various  steps  lead- 
ing up  to  the  declaration  of  union,  and  those 
that  are  relevant  which  have  occurred  since, 
have  been  folly  set  out  in  our  findings  of 
fact,  and  it  Is  unnecessary  here  to  repeat 
than.  The  nnlon  rdied  upon  by  the  appellees 
Is  termed,  in  the  proceedings,  a  "union  and 
reunion."  The  use  of  this  language  Is  prob- 
ably due  to  the  fact  that  the  Cumberland 
PrMbyterlan  Church  -was  an  organization 
of  the  successors  of  those  who  had  once  been 
members  of  the  Presbyterian  denomination, 
and  was  intended  to  signify  a  return  to  the 
same  status  In  the  parent  church  once  occu- 
pied by  their  predecessors.  When  used  with- 
out qualification,  the  term  "reunion"  would 
ordinarily  imply  the  resumption  of  a  former 
relation.  As  before  the  rupture  and  separa- 
tion of  the  two  denominations  there  was  but 
one,  so  since  reunion  there  should  also  be 
but  one.  Reunion  undid  that  which  separa- 
tion bad  accomplished.  Before  separation 
there  was  but  one  General  Assembly;  the 
one  legal  bond  of  union  that  held  together 
In  one  system  the  different  churches.  Pres- 
byteries, and  Synods  belonging  to  the  Pres- 
byterian denomination.  After  separation 
there  grew  up  another  organization,  existing 
within  the  same  geographical  limits,  having 
a  distinct  and  independent  legal  identity. 
There  was  within  the  same  geographical  ter- 
ritory a  second  ecclesiastical  commonwealth, 
composed  of  organized  churches.  Presbyter- 
ies, Synods,  and  a  General  Assembly,  all 
governed  by  a  different  constitution  and  sys- 
tem of  laws,  known  by  a  different  name,  and 
adhering  to  a  different  creed  and  doctrinal 
standards.  As  thus  formed  the  new  organi- 
sation— the  Cumberland  Presbyterian  Church 
— existed  for  nearly  a  century  without  a 
break  in  its  legal  continuity.  It  acquired 
property  In  the  name  of  its  local  congrega- 


tions, its  Presbyteries,  its  Synods,  and  its 
General  Assembly.  Notwithstanding  the  sim- 
ilarity of  their  names,  creeds,  and  forms  of 
government,  the  two  organizations  were  le- 
gally distinct  and  Independent  of  each  other. 
Each  within  Itself  constituted  a  complete 
ecclesiastical  organization,  as  distinct  from 
the  other  as  a  church  of  Latter  Day  Saints 
Is  from  an  organized  congregation  of  Mobam- 
me^ns.  The  similarity  in  tbelr  forms  of 
government,  creeds,  and  names  no  more  made 
them  one  than  a  similarity  of  purpose  and 
charter  provisions  make  two  corporations 
one.  Bach  organization  was  the  result  of  a 
different  compact,  or  system  of  comi>acta,  en- 
tered into  between  different  Individuals  at 
different  times;  and  each  thereby  became, 
and  continued,  separate  legal  entities.  Dis- 
sent from  the  creed  and  practices  of  the  par- 
ent chnrcli,  and  separation  from  its  organic 
Jurisdiction,  brought  about  the  independent 
organization  of  the  Cumberland  Presbyterlab 
denomination.  To  extinguish  this  separate 
organic  existence  and  denude  It  of  its  inde- 
pendence was  the  primal  purpose  of  the  ad- 
vocates of  the  reunion.  Here  we  are  con- 
fronted with  the  pivotal  question  in  this 
case  in  determining  the  authority  to  form 
the  reunion.  It  is  this:  Was  the  separate 
organic  existence  of  the  Cumberland  Presby- 
terian Church  dissolved,  and  Its  legal  iden- 
tity lost,  in  the  formation  of  this  union?  If 
such  was  the  effect  of  that  organization,  or 
would  legally  resnlt  from  what  was  implied 
in  the  terms  of  the  union  agreement,  then 
we  have  a-  imlon  the  reverse  of  what  the 
constitution  of  the  Cumberland  organization 
appears  to  us  to  have  had  In  contemplation, 
and  one  that  Involves  the  exercise  of  author- 
ity that  must  be  expressly  given. 

We  understand  the  term  "identity,''  when 
applied  to  associations  or  organizations  form- 
ed by  contracts  or  agreements  between  in- 
dividuals, to  mean  the  distinctive  thing  or 
entity  dependent  upon  the  relations  formed, 
and  which  has  only  a  legal  existence.  This 
legal  creation,  while  the  result  of  a  compact 
in  some  form  among  the  contracting  parties, 
has  nevertheless  an  existence  separate  and 
distinct  from  the  individuals  who  compose  It 
— In  fact,  the  same  persons  may,  by  different 
agreements,  form  as  many  associations  as 
they  may  feel  disposed  to  enter  into,  and  yet 
each  would  be  as  distinct  from  the  other  as 
If  composed  of  wholly  different  Individuals. 
Union  may  mean  different  degrees  of  rela- 
tionship. It  may  meain  a  confederacy,  a  mer- 
ger of  two  into  one,  or  an  absorption  of  one 
by  another.  '  In  a  confederation  the  legal 
identity  of  the  confederating  bodies  is  main- 
tained; but  all  become  subordinate  to  a  third, 
which  is  the  outgrowth  of  the  confederating 
compact  A  merger  of  two  or  more  into  one 
may  sometimes  destroy  the  legal  identity  of 
both,  resulting  in  the  formation  of  a  third, 
possessing  such  powers,  rights,  and  fran- 
chises as  the  contract  of  merger  may  provide 
for.    But  where  there  la  an  absorptloa  of  one 
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by  another,  there  Is  necessarily  a  complete 
destruction  of  the  legal  Identity  of  the  ab- 
sorbed association  or  corporation.  This  nec- 
essarily Implies  a  fundamental  change,  and 
Is  the  eqnlTalent  of  maklmg  an  original  com- 
pact, which  can  only  be  entered  Into  with  the 
consent  of  those  who  are  to  be  bound  there- 
by. To  which  of  these  classes  of  union  shall 
we  refer  the  one  under  consideration?  That 
there  was  no  confederation  Is  made  evident 
by  the  fact  that  the  organic  heads  of  the  two 
denominations  no  longer  exist;  nor  is  there 
the  creation  of  a  third,  endowed  with  any  of 
the  powers  of  both.  Where  there  were  two, 
there  Is  now  only  one — of  coarse,  not  taking 
into  consideration  that  body  which  is  claimed 
by  the  appellants  as  being  now  the  organic 
head  of  the  Cumberland  Church.  That  there 
was  no  such  merging  of  two  into  one  as  would 
operate  to  destroy  the  legal  Identity  of  both  is 
equally  evideint,  not  only  from  the  terms  up- 
on which  the  union  was  formed,  but  from  the 
practical  and  legal  results  that  followed.  The 
agreement  was  that  the  union  and  reunion 
was  to  be  perfected  upon  "the  doctrinal  basis 
of  the  Confession  of  Faith  of  the  Presbyter- 
Ian  Church  In  the  United  States  of  America, 
as  revised  In  1903,  and  of  its  other  doctrinal 
and  ecclesiastical  standards."  Not  only  were 
the  doctrines  and  standards  of  the  Presby- 
terian Church  to  be  retained  and  acceded  to 
by  the  uniting  Cumberlands,  but  the  name, 
constitution,  laws,  and  form  of  government 
of  the  Presbyterian  denomination  as  well. 
These  were  not  to  be  adopted  by  the  united 
body  after  the  formation  of  the  union,  but 
were  actually  submitted  to  as  pre-ezlstent 
laws.  The  Cumberland  members  to  come  in 
under  the  union  agreement  became  subject 
thereto  in  the  same  manner  as  would  one  en- 
tering the  Presbyterian  Church  in  the  usual 
way,  and  had  no  more  to  do  with  framing 
the  constitution,  laws,  and  doctrinal  stand- 
ards they  assumed  than  did  a  new  convert 
entering  at  the  same  time  In  accordance  with 
the  rules  of  the  church  for  the  reception  of 
such  as  apply  for  admission  upon  a  profes- 
sion of  religion.  There  was  no  breach  In  the 
numerical  continuity  of  the  annual  sessions 
of  the  Presbyterian  General  Assembly.  That 
body  which  agreed  to  the  final  terms  of  the 
union  was  the  One  Hundred  and  Eighteenth, 
and  the  next  succeeding  was  referred  to  as 
the  One  Hundred  and  Nineteenth,  General 
Assembly.  The  only  concession  made  by  the 
Presbyterian  Church  was  that  which  result- 
ed, three  years  before  the  union  was  formed, 
in  the  modification  of  Its  Confession  of  Faith, 
by  the  adoption  of  what  was  termed  the  "de- 
claratory statement,"  more  fully  and  more 
liberally  construing  the  Confession  of  Faith 
upon  those  points  which  had  originally  sep- 
arated the  two  churches. 

But,  If  more  evidence  is  needed  to  show 
tliat  this  reunion  was  to  be  an  absorption  of 
the  Cumberland  Presbyterian  organization 
by  that  of  the  Presbyterian  organization.  It 
is  furnished  In  a  portion  of  the  report  of  the 


committee  appointed  from  the  latter  body, 
charged  with  the  duty  of  framing  the  details 
of  the  reunion  and  continued  in  the  conduct 
of  that  work  until  its  final  agreement  This 
coDunittee  had  been  empowered  .to  conf^ 
with  the  trustees  of  the  General  Assembly 
In  order  to  safeguard  the  property  rights  of 
the  Presbyterian  Church  in  the  United  States 
of  America  as  a  whole.  The  trustees,  when 
consulted,  referred  the  matter  to  their  solici- 
tors ;  and  these  gentlemen  furnished  a  writ- 
ten opinion  on  the  subject,  In  which  they  ad- 
vised as  follows:  "If  the  effect  of  this  union 
be  that  the  integrity  of  the  organization  of 
the  Presbyterian  Church  phall  be  maintained 
and  continued,  and  its  doctrines,  tenets,  and 
beliefs  as  held  in  the  years  1903,  1904,  and 
1905  be  adhered  to,  the  Cumberland  Church 
becoming  an  integral  portion  of  the  Presby- 
terian Church,  or  merged  Into  that  body,  then 
in  such  case  the  property  and  various  trusts 
which  are  held  by  the  corporation  of  the  trus- 
tees of  the  General  Assembly  of  the  Presbyte- 
rian Church  In  the  United  States  of  America 
will  not  be  affected  or  disturbed  by  such  un- 
ion." This  opinion  was  included  in  the  report 
of  the  committee  to  the  General  Assembly  of 
the  Presbyterian  Church,  and  in  that  con- 
nection they  said:  "The  committee  have  also 
to  state  that  It  secured  upon  this  subject  of 
property  rights  and  trusts  the  opinions  of  the 
legal  counsel  of  all  the  boards  of  our  own 
church,  and  that  these  are  In  its  possession. 
The  counsel  of  the  boards  located  in  New  York 
advise  that  particular  care  be  taken  in  fram- 
ing the  resolutions  completing  the  reunion 
and  union,  so  as  to  make  it  clear  that  the 
Presbyterian  Church  in  the  United  States  of 
America  would  continue  its  existence,  both 
ecclesiastical  and  legal,  and  that  the  Cum- 
berland Presbyterian  Church  was  reunited 
with  and  incorporated  into  the  said  Presby- 
terian Church  in  the  United  States  of  Ameri- 
ca. ••  <  It  was  distinctly  understood, 
in  all  the  Joint  meetings  of  the  two  com- 
mittees on  the  union,  that  this  particular 
union  was  a  reunion;  that  the  continued  eo 
clesiastical  and  legal  existence  of  the  Pres- 
byterian Church  in  the  United  States  of 
America  was,  and  is,  fulidamental  to  the 
union ;  and  that  the  united  church  would  be 
the  Presbyterian  Church  in  the  United  States 
of  America  which  existed  in  1789,  1836,  1870, 
and  1903.  It  is  believed  that  the  continued 
ecclesiastical  and  legal  existence  of  the  Pres- 
byterian Church  in  the  United  States  of  Amer- 
ica has  been  acknowledged  and  secured  by 
the  resolutions  of  the  Joint  report"  This 
report  was  made  and  adopted  prior  to  the 
completion  of  the  union  proceedings,  and 
clearly  evidences  the  purpose  of  those  in 
whose  hands  the  arrangement  of  the  details 
of  the  union  were  intrusted  in  concluding 
the  negotiations.  Its  interpretation  of  the 
legal  consequences  of  the  union  to  be  formed 
to  the  organic  Identity  of  the  Presbyterian 
denomination  in  advance  cannot  be  success- 
fully overthrown  by  any  Just  Interpretation 
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that  may  now  be  placed  npota  tbe  terms  upon 
which  It  wag  accomplished.  The  language 
of  the  moderator  In  dissolving  that  General 
Assembly  was  In  signlflcant  contrast  with 
that  used  by  the  moderator  in  dissolving  the 
Comberlaiid  Presbyterian  Assembly,  and  fur- 
nishes an  additional  Insight  into  the  ultimate 
results  anticipated  by  each  to  flow  from  the 
compact  into  which  they  had  entered.  He 
■aid:  "By  authority  delegated  to  me  by  the 
Chorch,  let  this  General  Assembly  be  dis- 
solved: and  I  do  hereby  dissolve  It  and  re- 
quire another  General  Assembly  chosen  in 
the  same  manner  to  meet  In  the  Broad  Street 
Presbyterian  Church,  or  other  suitable  edifice, 
at  C!olumbuB,  Oblo,  on  the  third  Thursday  of 
May,  1907."  Again,  among  the  recommenda- 
tions reported  to  {he  Cumberland  Presbyter- 
ian Assembly  during  the  inciplency  of  the 
union  negotiations  by  its  committee  on  fra- 
ternity and  union,  we  find  the  following:  "It 
Is  recommended  that  such  change  be  made 
in  the  form  of  government  of  the  Presbyter- 
ian CbuTCta  in  the  tTnlted  States  of  America 
as  wIQ  allow  additional  or  separate  Pres- 
byteries and  Slynods  to  be  organized.  In  ex- 
ceptional cases,  wholly  or  In  part  within  the 
territorial  bounds  of  existing  Presbyteries, 
or  Synods,  respectively,  for  a  particular  race 
or  nationality."  This  was  to  conform  to  the 
Cumberland  Idea,  which  had  theretofore  been 
recngnized  in  its  form  of  government,  of  hav- 
ing separate  organizations  for  the  colored 
members  of  its  denomination.  The  fact  that 
this  conformity  was  to  be  made  through  a 
change  in  the  Presbyterian  form  of  church 
government  Is,  we  think,  striliing  evidence 
that  It  was  contemplated  by  all  of  the  parties 
that  that  form  of  government  was  the  one 
Into  which  the  Cumberlands  were  to  be  re- 
ceived. Had  not  such  contemplation  been  in 
the  minds  of  those  who  were  forming  the 
union,  there  would  have  been  no  necessity 
for  recommending  such  a  change.  If  the  form 
of  government  was  to  be  adopted  by  the 
united  body  after  the  union  had  been  per' 
fected,  there  still  would  have  been  no  nec- 
essity or  occasion  for  asking  In  advance  a 
change  In  the  existence  of  the  form  of  govern- 
ment of  the  Presbyterian  Church. 

But  it  Is  Insisted,  even  in  the  face  of  these 
proceedings,  that  the  Cumberland  Presbyte- 
rian Church  In  entering  the  union  did  not 
lose  Its  legal  or  organic  identity.  If  after  the 
anion  the  Cumberland  General  Assembly  as 
such.  Independent  of  any  other  church  court, 
notwithstanding  It  might  be  In  subordination 
thereto,  could  separately  exercise  any  of  the 
fanctl<ms  of  government  or  perform  any  of 
the  duties  enjoined  upon  it  by  Its  own  law, 
then  it  may  be  said  that  its  Identity  was  still 
preserved  In  the  union ;  but,  if  this  could  not 
be  done,  then  it  seems  to  us  that  It  logically 
follows  that  Its  Identity  was  to,  and  did,  dis- 
appear In  the  act  of  union.  In  all  unions  of 
the  kind  under  consideration  between  associ- 
ations, one  or  the  other  at  least  is  lost  and 
Its  existence  terminated.    The  pertinent  ques- 


tion then  is :  Which  one  In  this  case?  There 
can  be  but  one  answer.  It  was  provided  by 
the  terms  of  the  agreement  that  the  first 
meeting  of  the  General  Assembly  of  the  unit- 
ed church  should  admit  representatives  from 
the  Cumberland  Presbyteries  as  then  consti- 
tuted into  the  One  Hundred  and  Nineteenth 
General  Assembly  of  the  Presbyterian  Church 
In  the  United  States  of  America.  These  rep- 
resentatives were  to  be  commissioned  to  meet 
as  members  of  the  Presbyterian  General  As- 
sembly, and  as  such,  acting  nnder  the  laws 
and  constitution  of  that  body,  were  to  dis- 
charge their  duties  and  exercise  their  powers 
in  connection  with  the  other  constituent  mem- 
bers commissioned  and  sent  from  the  Presby- 
teries of  the  Presbyterian  Church  in  the 
United  States  of  America.  The  representa- 
tives thus  assembled  were  to  compose  only 
one  body,  a  single  organization.  They  were 
to  legislate  and  make  all  needful  regulations 
for  the  government  of  the  organization  as  a 
single  assembly,  and  without  reference  to 
past  ecclesiastical  differences.  AH  controver- 
sies thereafter  arising,  over  which  the  Gen- 
eral Assembly  had  Jurisdiction,  were  to  be 
reviewed  and  the  result  determined  as  one 
court.  They  were  all  to  act  under  one  system 
of  laws  and  one  constitution,  governed  by  one 
Confession  of  Faith,  adhering  to  the  same 
doctrinal  standards',  and  known  by  one  name. 
Hence  there  was  In  legal  contemplation  but 
one  organization  In  existence.  Where  was 
the  other?  The  original  status  once  occupied 
by  the  predecessors  of  the  reuniting  member- 
ship was  to  be  resumed,  and  the  union  to  be 
as  complete  as  It  had  been  nearly  100  years 
ago,  before  separation.  The  Cumberland 
courts  were  to  part  with  their  exclusive  Juris- 
diction to  govern  the  membership  of  that  or- 
ganization and  to  share  it  in  this  consolidated 
assemblage  with  the  Pre*yterlan  organiza- 
tion. The  Cumberland  courts  In  fact  as  such 
no  longer  existed.  The  elements  of  which 
they  were  once  formed  were  to  be  elements 
In  the  enlargement  of  another  essentially  dif- 
ferent court.  "That  portion  of  the  membership 
of  this  consolidated  Assembly,  coming  from 
the  Cumberland  Presbyteries,  had  no  separate 
functions  or  powers,  if  a  controversy  arose 
between  former  Cumberland  churches,  or  be- 
tween members  of  any  of  those  churches, 
their  determination  most  be  submitted  to  the 
consolidated  body  for  adjudication  and  settle- 
ment This  loss  of  organic  Identity  on  the 
part  of  the  Cumberland  General  Assembly 
was  to  be  followed,  according  to  the  union 
agreement,  by  the  dissolution  and  reorganiza- 
tion of  all  of  the  Presbyteries  and  Synods, 
thus  obliterating  every  trace  of  the  temporal 
organization  of  the  Cumberland  denomination 
above  the  local  churches. 

Our  American  union  of  states  furnishes  an 
example  of  how  there  can  be  union  and  at  the 
same  time  a  preservation  of  the  organic 
identity  of  the  component  parts.  Elach  of  the 
states  Is  a  distinctive  organization,  and  is 
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supreme  In  the  government  of  its  own  domes- 
tic affairs,  In  subordination  only  to  the  re- 
straints that  may  be  imposed  In  the  Constitu- 
tion of  the  United  States.  In  the  Senate  the 
state  as  an  organic  unit  is  preserved,  and 
there  the  voice  of  the  smallest  Is  the  equal  of 
the  largest.  If  an  amendment  to  the  federal 
Constitution  is  to  be  adopted  or  ratified,  we 
have  another  Instance  of  the  recognition  of 
the  organic  sovereignty  of  the  states.  The 
vote  of  Rhode  Island  would  be  as  potent  In 
determining  the  result  as  would  that  of  New 
Tork.  After  the  Civil  War,  when  the  union 
took  place  between  the  Northern  and  the 
Southern  states,  there  was  a  restoration  of 
the  former  relations,  and  the  seceding  states 
reentered  and  resumed  their  original  status. 
The  reunion  between  the  Presbyterian  and 
the  Cumberland  denominations  was  evident- 
ly intended  to  be  formed  in  the  same  manner 
by  a  resumption  of  the  original  status,  as  in 
the  case  of  the  reunion  of  the  states. 

But  to  test  the  question  as  to  whether  or 
or  not  the  Cumberland  organization  lost  its 
identity  by  this  union,  by  what  we  consider 
apt  illustrations,  let  us  sui)i>08e  that  the  body, 
thus  united,  should  decide  to  push  its  work 
to  concerting  measures  for  union  between 
Christian  denominations  still  further.  Let  ua 
assume  that  it  begins  Its  work  by  making  over- 
tures to  the  Methodist  denomination,  final- 
ly resulting  In  the  formation  of  a  union  with 
that  body  upon  the  basis  of  the  name,  form 
of  government,  Confession  of  Faith,  under  the 
constitution  and  laws  of  the  Methodist  Epis- 
copal Church  North  as  it  now  exists.  Let  us 
suppose,  further,  that  this  process  of  forming 
unions  among  Christian  denominations  should 
be  pursued  in  the  same  manner  by  each 
successively  united  body  to  forming  still  oth- 
er ecclesiastical  connections,  and  in  each  in- 
stance the  former  united  bodies  being  re- 
ceived and  Incorporated  into  the  other  denom- 
ination upon  the  same  basis  and  conditions, 
and  resulting  finally  in  the  survival  of  but 
one  united  organization,  and  all  religious 
sects  had  thus  been  carried  into  the  Roman 
Catholic  Church  organization.  What  shall  we 
then  say  concerning  the  preservation  of  the 
legal  identity  of  each  of  the  hundreds  of  ab- 
sorbed religious  organizations  which  thereto- 
fore existed?  The  organization  of  the  Cum- 
berland Church  was  as  completely  lost  In  the 
first  step  as  It  would  have  been  In  the  last. 
Inasmuch  as  each  successive  union  was  but 
a  repetition  of  the  first. 

We  have  extended  this  discussion  of  this 
feature  of  this  case  to  a  greater  length  than 
we  otherwise  should,  on  account  of  the 
strenuous  contention  on  the  part  of  the  able 
counsel  for  the  appellees  that  the  organic 
identity  of  the  Cumberland  denomination  was 
still  preserved  In  the  united  body.  We  are 
also  inclined  to  look  upon  the  determination 
of  that  Issue  of  fact  as  being  an  Important 
one  to  be  considered  in  the  correct  disposition 
of  this  case.  Another  reason  which  has  actu- 
ated us  in  extending  this  discussion  is  that 


some  of  the  superior  courts  of  other  Jnriadlc- 
tlons  have  held  what  appears  to  us  the  same 
view  as  those  entertained  by  counsel  for  ap- 
pellees concerning  the  newly  established  rela- 
tion of  the  Cumberland  Church  in  the  united 
body.  Therefore,  In  view  of  the  wide-spread 
interest  that  has  attached  to  this  case  and  the 
respect  which  we  entertain  for  those  who 
have  announced  a  conclusion  contrary  to  that 
at  which  we  have  arrived,  we  have  felt  it  our 
duty  to  carefully  weigh  and  seriously  consid- 
er every  argument  that  has  beoi  urged  upon 
this  ImiMrtant  lasne. 

It  Is  argued  that  because  the  work  of  the 
Cumberland  Presbyterian  Church  can  be  and 
Is  still  carried  on  in  the  united  body  as  before, 
we  have  convincing  evidence  that  its  Identity 
was  not  lost  It  is  true  t)Mit  the  same  line 
of  work  may  stUI  be  prosecuted  in  the  new 
as  in  the  old  organization,  and  that  there 
may  be  even  practically  more  rapid  progress 
in  the  accomplishment  of  results;  bnt  this 
furnishes  no  criterion  for  the  decision  of  this 
question.  The  legal  Identity  of  an  associa- 
tion is  not  to  be  determined  by  the  woifc  It 
performs,  or  might  perform,  but  by  the  terms 
of  the  agreement  or  the  compact  by  which  It 
is  brought  Into  existence.  The  same  work 
might  be  carried  on  by  the  same  Individuals, 
and  the  same  ends  accomplished  under  many 
diflTerent  forms  of  associations.  In  this  case 
the  work  alluded  to  is  the  worship  Of  God  and 
the  extension  of  the  Gospel.  This  same  work 
is  carried  on  by  several  hundred  other  re- 
ligious denominations  under  distinctly  diCTer- 
ent  organizations.  It  is  sought  to  strengthen 
the  argument  upon  this  question  by  resorthig 
to  an  illustration  made  use  of  by  the  Supreme 
Court  of  Kentucky  In  discusshig  the  validity 
of  a  church  union.  It  is  there  said  by  the 
court  that  the  identity  of  a  church  Is  not 
to  be  destroyed  by  union  with  another  denom- 
ination, any  more  than  a  race  of  people  can 
be  exterminated  by  a  scattering  of  the  indi- 
viduals over  the  face  of  the  earth.  This  is 
far  from  being  an  apt  lUustratKm ;  and  If  the 
analogy  discovered  and  relied  on  is  that 
which  determined  the  decision  of  ttiat  case  it 
Is  not  a  matter  of  surprise  to  us  that  it 
should  have  led  the  court  to  an  erroneous 
conclusion.  Racial  distinctions  are  based  up- 
on physiological  characteristics  embodied  in 
the  physical  constitution  of  each  Individual. 
Necessarily  a  social  commingling  of  the  in- 
habitants of  any  country,  or  the  members  of 
any  race,  with  other  individuals,  would  have 
no  physiological  effect  in  extinguishing  or 
modifying  those  physical  characteristics.  But 
when  two  of  a  different  race  intennany 
their  progeny  results  in  a  mongrel  race,  or 
one  physiologically  different  from  both,  yet 
possessing  some  of  the  characteristics  of 
each.  Here  the  race  is  ended.  Again,  resort 
is  had  to  an  illustration  dravra  from  the  con- 
fluence of  two  rivers.  It  Is  argued  that  each 
of  these  preserves  Its  distinct  identity  after 
coming  together  and  forming  but  one  stream. 
Let  us  pursue  the  figure  stiU  further  and  sea 
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its  logical  deTelopmenta.  Supi>ose  these  con- 
verging streams  should  flow  on  to  the  Gulf, 
and  In  their  coarse  should  receive  the  con- 
tcnt8  of  a  hundred  other  streams  of  greater 
or  leaa  size  and  volmne,  each  having  a  differ- 
ent zume  and  a  different  geographical  loca- 
tion. Before  these  united  bodies  shall  have 
emptied  the  common  mass  Into  the  Gulf,  what 
shall  then  be  said  of  the  separate  Identity  of 
each?  If  the  emptying  of  the  contents  of  a 
smaJl  stream  into  a  large  one  does  not  destroy 
the  Identlt?  of  the  contents  of  the  smaller, 
thai  when  that  which  Is  of  the  larger  is  emp- 
tied into  another  still  larger,  what  shall  we 
then  say  of  the  Identity  of  the  two  In  the  first 
Instance?  The  relation  of  husband  and  wife 
is  also  urged  as  a  fit  illustration  of  the  rela- 
tion of  the  two  churches  as  they  existed  after 
the  formation  of  the  union.  It  is  claimed 
tiiat,  aa  neither  the  husband  nor  wife  lose 
their  separate  individual  Identity  by  virtue 
of  the  marriage,  so  neither  of  these  churches 
loses  its  separate  identity  by  reason  of  this 
nnlon.  The  figure  is  misleading,  and  Its  ap- 
plication radically  wrong.  Marriage  Is  a 
contract  by  which  a  social  unlcm  Is  establish- 
ed; and  the  status  of  each  spouse,  and  bis 
or  her  rights  In  the  common  property,  are 
fixed  by  special  provisions  of  law  applicable 
to  that  relation  alone.  It  will  not  be  Just  to 
say  that,  because  the  personal  Identity  of  the 
husband  or  wife  is  the  same  after  as  before 
marriage^  there  has  been  no  loss  or  surren- 
der of  those  legal  characteristics  affected  by 
the  assumption  of  the  relation.  On  the  con- 
trary, there  has  been.  In  so  far  as  their  social 
and  property  rights  and  relations  are  con- 
cerned. There  is  in  many  respects  a  com- 
plete merger  of  identities  and  a  total  loss  of 
the  separate  individual  rights  that  formerly 
existed ;  and  especially  is  this  the  case  on  the 
port  of  the  wife  with  reference  to  her  proper- 
ty rights.  For  an  Illustration  to  be  Just  the 
analogy  should  be  preserved  throughout,  and 
the  result  determined  by  reference  to  those 
relations  or  characteristics  wtilch  are  neces- 
sarily affected  by  the  new  relations. 

Our  conclusion  Is  that  the  union  and  reun- 
ion agreed  to  between  the  General  Assemblies 
of  the  two  churches  Involved  and  contemplat- 
ed the  complete  dissolution  and  extinction  of 
the  Cumberland  Presbyterian  organization. 
The  facts  show  that  it  was  a  part  of  the 
agreement  that  after  the  final  adjournment 
of  the  two  Assemblies  In  1906  the  Presbyte- 
ries which  had  been  members  of  the  Cumber- 
land organization  should  send  reiH-esentatives 
to  the  One  Hundred  and  Nineteenth  General 
Assembly  of  the  Presbyterian  Church;  that 
thereafter  all  of  the  Presbyteries  and  Synods 
of  both  denominations  were  to  be  reorganiz- 
ed and  rearranged,  so  as  to  Include  indiscrim- 
inately within  the  bounds  of  each  the  local 
church  organizations  of  both  denominations, 
without  reference  to  former  ecclesiastical  dif- 
ferences, and  that  all  were  to  become  parts  of 
the  Presbyterian  organization,  subject  to  its 
oooBtitntlon  and  laws,  as  they  existed  before  | 


the  union  was  formed.  In  this  manner  it 
was  sought  to  bring  the  local  church  to  which 
the  parties  of  this  suit  are  members  into  the 
organization  of  the  Presbyterian  Church  In 
the  United  States  of  America,  and  moke  It 
thereafter  subordinate  and  subject  to  the  con- 
stitution and  laws  of  the  organization,  and  to 
establish  for  it  the  doctrinal  forms,  stand- 
ards, and  Confession  of  Faith  of  that  church. 
We  do  not  believe  the  written  constitution 
of  the  Cumberland  Presbyterian  Church  au- 
thorized any  such  union.  Clearly  the  appel- 
lants could  not  be  made  subject  to  another 
ecclesiastical  Jurisdiction  without  their  con- 
sent, either  before  or  after  the  attempt  to 
form  the  union  was  made.  If  this  consent  Is 
not  to  be  found  in  the  constitution.  It  must 
be  looked  for  elsewhere.  The  appellees  con: 
tend  that  It  is  Implied  in  that  authority  In- 
herently vested  In  the  Presbyteries  and  the 
General  Assembly  to  form  church  unions; 
that  this  authorl^  Is  a  part  of  the  Inherent 
power  lodged  in  those  governing  bodies  of  re- 
ligious associations;  and  the  appellants,  by 
becoming  members  of  the  Cumberland  organ- 
ization, willingly  subjected  themselves  to  the 
exercise  of  that  authority.  We  do  not  con- 
trovert the  proposition  that  one  religious  or- 
ganization has  the  Inherent  right  to  unite 
with  another.  That  Is  not  the  question  in- 
volved In  this  case.  Individuals  composing 
an  association  may  do  anything,  if  concurred 
in  by  all  those  to  be  affected,  when  not  In  vio- 
lation of  the  law  of  the  land,  and  In  this  way 
may  form  as  many  church  unions  as  they 
feel  disposed  to  enter  into.  The  right  is  Jus- 
tified upon  the  same  principles  upon  which 
they  can.  In  the  first  Instance,  form  the  first 
religious  organization.  We  are  not  prepared 
to  contest  the  fact,  nor  do  we  believe  It  can 
be  done  successfully,  that  the  practical  initia- 
tive of  union  proceedings  should  originate 
and  be  conducted  through  the  governing  bod- 
ies or  courts  of  those  denominations  seeking 
to  form  such  relation.  This  may  be  the  logi- 
cal mode  of  procedure,  and  the  most  feasible 
method  by  which  such  objects  might  be  ac- 
complished. But  the  Presbyteries  and  the 
General  Assembly  were  but  the  managing  of- 
ficers and  agents  of  this  religious  association, 
charged  with  duties  of  governing  within,  and 
not  without,  the  organization,  and  as  such 
could  only  exercise  such  authority  as  was  es- 
sential to  the  performance  of  their  duties. 

The  right  to  unite  with  a  church  of  one's 
own  choice  and  the  privilege  of  worshipping 
according  to  one's  own  interpretation  of  the 
Bible  is  one  of  the  most  valued  liberties 
which  an  enlightened  civil  government  has 
accorded  to  the  citizen.  In  the  exercise  of 
this  freedom  the  appellants  united  tbemselvea 
with  the  Cumberland  Presbyterian  Church  at 
Jefferson,  then  a  part  of  the  great  system  of 
churches  belonging  to  that  denomination,  be- 
gan their  worship  according  to  Its  creed,  doc- 
trines, standards,  and  forms,  and  subjected 
themselves  to  its  constitution,  laws,  and  re- 
quirements.   In  this  manner  they  acquired  an 
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Interest  In  the  property  InTOlved  In  this 
suit,  and  the  right  to  use  It  according  to 
the  creed,  doctrines,  and  standards  of  that 
church,  and  in  obedience  to  its  constitution 
and  laws.  The  right  thus  acquired  was  as 
inviolable  as  any  of  which  a  citizen  may  be 
endowed,  and  remained  so  as  long  as  their 
ecclesiastical  connection  with  that  denomina- 
tion or  church  was  not  disturbed  or  severed. 
The  power  to  transfer  their  ecclesiastical  con- 
nection and  membership  into  another  denom- 
ination, over  their  objection,  and  thereby  sub- 
ject them  to  a  different  creed  and  doctrine, 
and  a  different  constitution  and  system  of 
laws  for  their  temporal  government,  place 
them  under  the  supervision  of  a  different  set 
of  officers,  Implies  the  exercise  of  a  prerog- 
ative so  high  and  far-reaching  that  consent 
to  its  use  can  be  sustained  only  upon  clear 
evidence  of  authority.  To  adopt  a  different 
rule  would  too  frequently  result  in  confu- 
sion, misunderstanding,  and  dissensions  among 
those  In  wbbse  proceedings  and  relations  the 
utmost  harmony  should  prevail.  Nor  is  there 
any  reason  why,  in  a  doubtful  issue  as  to 
whether  or  not  the  right  had  been  conferred 
on  the  church  officers  to  transfer  this  ecclesi- 
astical connection  into  another  denomination, 
it  should  t>e  resolved  in  favor  of  such  power. 
These  officers,  as  such  agents,  have  no  person- 
al interest  to  be  affected  thereby,  and  no  per- 
sonal right  to  insist  upon  the  exercise  of  the 
authority;  and  the  fact  that  it  involves  a 
change  of  the  status  of  the  entire  member- 
ship, radically  different  from  that  created  by 
the  original  organic  compact,  should  certain- 
ly impose  on  those  who  assert  its  existence 
the  burden  of  clearly  showing  that  fact. 

Our  conclusion,  therefore,  is  that  under  the 
provisions  of  the  Cumberland  Presbyterian 
constitution  there  had  been  no  authority  con- 
ferred upon  the  officers  of  the  church  to  form 
a  union  of  the  kind  agreed  upon  with  the 
Presbyterian  General  Assembly,  and  the  ap- 
pellants, not  agreeing  thereto  after  the  per- 
fection of  the  agreement  for  the  union  of  the 
two  churches  and  having  continued  in  exist- 
ence as  the  Cumberland  Presbyterian  Church, 
they  constituted  the  original  organization  to 
whleh  the  property  had  been  conveyed,  and 
are  entitled  to  its  use  in  accordance  with  the 
doctrines  tend  form  of  government  practiced 
and  observed  by  them.  Mason  v.  Finch,  28 
Mich.  283:  Philomath  College  v.  Wyatt,  27 
Or.  390,  37  Pac.  1022.  26  L.  R.  A.  08 ;  Cape  v. 
Plymouth  Church,  117  Wis.  150,  93  N.  W. 
450;  Garten  v.  Penlck,  9  Am.  L.  Reg.  219, 
and  notes:  Gorman  v.  O'Connor,  155  Pa.  239, 
20  Atl.  379 :  Schiller  Commandery  v.  Jaennlch- 
en,  116  Mich.  120,  74  N.  W.  458;  Koerner 
Lodge  V.  Grand  Lodge,  146  Ind.  639,  45  N.  E. 
1103 ;  Fuchs  v.  Melsel,  102  Mich.  357.  60  N. 
W.  773,  32  L.  R.  A.  92;  McFadden  v.  Mur- 
phy, 149  Mass.  342,  21  N.  E.  863;  Park  v. 
Chaplin,  96  Iowa,  55,  64  N.  W.  674,  31  L.  R. 
A.  141,  59  Am.  St.  Rep.  3.53;  McKlnney  v. 
Griggs,  6  Bush.  (Ky.)  401,  96  Am.  Dec.  301; 
Horsman  v.  Allen,  129  Cal.  134,  01  Pac.  796; 


Miller  V.  Gable,  17  N.  Y.  Com.  Law  Rep.  228, 
2  Denio,  564;  Associate  Reformed  Church 
V.  Trustees,  4  N.  J.  Eq.  77;  Notes  to  Morris 
St  Baptist  Church  v.  Dart,  100  Am.  St  Rep. 
734. 

But  It  is  urged  that  if  It  be  the  rule  that 
church  unions  cannot  be  formed  without  the 
consent  of  all  the  churches  or  all  the  mem- 
bers of  the  different  churches,  then  church 
unions  can  never  be  perfected  in  a  manner 
binding  upon  the  members,  because  of  the 
difficulty  of  getting  this  assent.  This  may  be 
true ;  but  it  is  no  argument  against  the  exist- 
ence of  the  legal  right  possessed  by  minori- 
ties in  all  associated  assemblies,  whether 
corporate  or  voluntary,  where  property  is 
owned  In  common.  If  associations  desire 
union  with  kindred  institutions,  they  have 
the  right  to  provide  the  means  and  to  specify 
the  conditions,  as  well  as  designate  the  plan 
by  which  such  unions  may  be  accomplished. 
Unless  this  la  done,  we  can  no  more  assume 
that  union  Is  a  part  of  the  primary  purpose 
of  a  religious  association  than  we  can  that  It  I> 
a  part  of  the  original  purpose  and  plan  of  oth- 
er voluntary  associations  or  of  corporations 
engaged  In  business  enterprises.  When  we  re- 
call the  history  of  the  Christian  denomina- 
tions from  the  time  the  Great  Teacher  deliv- 
ered the  gospel  to  His  followers  and  directed 
them  to  carry  it  into  all  the  nations  of  the 
earth,  we  are  forced  to  the  conclusion  that 
division,  rather  than  union,  has  been  the  pre- 
vailing tendency.  Prom  the  one  Inspired  gos- 
pel as  preached  by  the  Savior,  followed  by 
His  disciples,  has  sprung  up  a  large  number 
of  differing  sects  or  denominations,  based  up- 
on differing  interpretation  of  the  Bible  by 
all  those  who  profess  to  follow  in  the  foot- 
steps of  the  Savior  and  His  disciples.  That 
these  points  of  difference  were  considered  vi- 
tal Is  evidenced  by  the  historical  fact  that 
many,  even  thousands,  suffered  martyrdom 
rather  than  yield  their  convictions  or  embrace 
a  creed  not  in  accordance  with  their  interpre- 
tation of  God's  Word.  That  martyrs  to 
creeds  are  not  found  to-day,  as  of  old,  is 
doubtless  due  more  to  the  enlightened  senti- 
ment conceding  the  utmost  religious  freedom 
than  to  any  decay  In  the  spirit  of  religious 
devotion. 

We  must  Judge  of  the  purposes  of  these  ec- 
clesiastical associations  from  the  declarations 
In  their  constitutions  or  original  declaration 
of  purposes  and  the  surroundings  that  attend- 
ed their  formation  and  gave  rise  to  the  Im- 
pulse that  brought  about  the  distinctive  or^ 
ganlzatlon.  Even  the  Presbyterian  Church  It- 
self is  but  a  member  of  a  large  family,  the 
branches  thereof  having  creeds  varying  In  but 
small  particulars  and  organizations  so  strik- 
ingly similar  that  many  fall  to  see  any  good 
reason  why  separate  existence  should  be  con- 
tinued. If  there  is  now  abroad  In  the  land 
among  Christian  people  a  sentiment  that 
would  subordinate  sectarian  differences  of 
opinion  alx>ut  what  many  term  nonessential 
points  of  doctrine  to  a  complete  and  general 
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co-operation  and  anion  of  all  Christian  belier- 
en  in  the  promulgation  and  spread  of  the  es- 
sential tmths  of  the  Gospel  upon  which  all 
agree,  we  must  admit  that  such  a  feeling  is  the 
product  of  recent  years  and  the  outgrowth  of 
the  mature  reflection  that  comes  with  the  mor- 
al and  Intellectual  progress  of  the  age.  The 
right  to  differ  in  the  interpretation  of  the  Bi- 
ble, however  unimportant  the  issue  may  seem 
to  some,  and  to  cany  that  difference  into  a  dis- 
tinct system  of  worship,  is  the  prlaciple  upon 
which  is  founded  religious  liberty  in  America. 
It  Is  not  for  one  to  say  that  the  views  about 
any  of  the  biblical  teachings  are  nonessen- 
dal  or  unimportant  Bach  individual  has  the 
right  to  determine  for  himself  what  Is  essen- 
tial and  what  is  not  Appellants  claim  that 
they  do  not  concur  In  the  union  because  they 
do  not  Indorse  many  of  the  new  doctrinal 
standards  adopted  and  the  form  of  the 
church  govenmient  Imposed.  It  is  not  for  us 
to  say  whether  or  not  these  oblections  are 
well  founded,  or  that  they  did  not  justify 
the  refusal  of  appellants  to  acquiesce  in  the 
onion.  It  is  enough  for  us  to  know  that  th^ 
did  not  acquiesce. 

It  is  Insisted  by  the  able  counsel  for  the  ap- 
pdlees  that  the  power  to  form  a  union  with 
another  religions  denomination  was  Inherent- 
ly vested  In,  and  a  part  of  the  sovereign  pow- 
ers belonging  to,  the  Presbyteries  and  the 
General  Assembly  as  managing  officers  of  the 
church  organization.  If  this  contention  be 
true,  then  each  member  'of  the  Cumberland 
organization,  by  attaching  himself  or  herself 
therewith,  assented  in  advance  to  the  exercise 
of  Ruch  powers,  and  is  bound  by  the  result  re- 
;;ardleBS  of  any  other  act  of  assent  upon  their 
part;  for  it  is  undoubtedly  true  that  when 
one  becomes  a  member  of  any  voluntary  as- 
sociation, he  thereby  subscribes  to  all  of  its 
rules  and  regulations,  and  consents  to  the  ex- 
ercise of  such  powers  as  have  been  conferred 
upon  Its  managing  officers,  and  is  bound 
thereby  in  the  future  conduct  of  its  affairs. 
The  principle  asserted  by  counsel  for  appel- 
lees presupposes  that  church  union  In  any 
form  la  a  part  of  the  general  purposes  for 
which  religious  organizations  are  fdrmed, 
and  as  such  cpmes  within  the  purview  of  the 
general  powers  and  duties  of  their  governing 
officers.  It  also  assumes  as  equally  correct 
another  Important  and  collateral  proposition 
to  which  we  do  not  assent — ^that  there  is  im- 
pliedly vested  in  the  general  managers  and 
officers  the  power  to  make  any  fundamen- 
tal changes  or  modiflcatioAs  in  the  general 
plan  of  the  organization  to  carry  out  what 
may  be  termed  its  "general  purposes"  to  the 
extent  of  mer^ng  the  association  into  anoth- 
er and  thereby  sharing  with  the  officers  of 
the  other  the  authority  which  had  been  del- 
^ated  to  them  for  their  exclusive  exercise. 
The  comparatively  few  controversies  which 
have  been  before  the  civil  courts  involving 
issues  of  this  kind  have  left  us  with  a  scarci- 
ty of  precedents  upon  this  important  ques- 
ttcm.    However,  we  think  we  may  with  safe- 


ty consult  kindred  rules  of  law  applied  In  the 
construction  of  the  general  powers  of  the 
managing  officers  of  other  associations  of  pri- 
vate individuals,  both  corporate  and  unincor- 
porated. The  principle  appears  to  be  well 
established  that  the  directors  of  a  private 
corporation,  organized  for  commercial  pur- 
poses, even  with  the  consent  of  the  state, 
have  not  the  general  power  to  consolidate  the 
corporation  with  another,  or  to  increase  its 
capital  stock,  without  the  consent  of  eve^ 
shareholder.  Botts  et  al.  v.  Simpsonville 
Road  Co.,  88  Ky.  54,  10  S.  W.  184,  2  L.  R.  A. 
594 ;  I.  &  G.  N.  Ry.  Co.  v.  Bremond,  53  Tex. 
96;  Ervln  v.  Oregon,  etc  (0.  C.)  27  Fed.  625; 
Tanner  v.  Lindell  R.  Co.,  180  Mo.  1,  79  S. 
W.  157,  103  Am.  St  Rep.  534;  1  Thomp.  on 
Corp.  8  316;  1  Beach  on  Priv.  Corp.  {  353. 
We  see  no  good  reason  why  the  same  gen- 
eral rule  should  not  be  adopted  In  constru- 
ing the  powers  of  the  managing  officers  of 
other  voluntary  associations,  including  those 
organized  for  religious  or  charitable  purposes. 
It  is  the  property  right  In  each  instance  that 
causes  the  courts  to  interfere  and  prevent  the 
Improper  exercise  of  authority,  or  its  usurpa- 
tion, to  do  what  by  the  terms  of  the  compact 
the  officers  were  not  authorized  to  do.  If  the 
directors  of  the  corporation,  after  the  consent 
of  the  state  is  obtained  cannot  make  funda- 
mental changes  In  the  corporate  affairs,  why 
should  officers  of  a  voluntary  association  be 
permitted  so  to  do?. 

The  principle  of  law  upon  which  these 
rules  of  construction  are  based  is  (1)  that  the 
power  to  make  fundamental  changes  in  the 
identity  or  in  the  plan  or  policy  of  a  corpo- 
ration Is  not  conferred  upon  Its  officers  sim- 
ply-In  giving  them  the  general  power  of 
management,  but  is  reserved  to  the  individ- 
ual shareholders ;  (2)  that  such  fundamental 
changes  in  the  policy,  or  Identity,  of  the  or- 
ganization are  not  within  the  terms  of  the  or- 
ganic compact,  and  involve  the  introduction 
of  new  terms,  creating  new  and  different  li- 
abilities, and  subjecting  to  different  risks 
from  those  attending  the  compact  into  which 
the  shareholders  bad  entered  by  becoming 
members.  In  Mason  v.  Finch,  28  Mich.  286, 
tlie  Supreme  Court  says:  "There  is  nothing 
but  unanimous  consent  which  can  bind  any 
member  of  an  unincorporated  company  by 
any  action  not  within  the  terms  of  the  associ- 
ation. Any  Joint  enterprises  of  the  mass 
within  the  proposed  scheme  are  usually  left 
to  be  determined  by  such  agencies  or  such 
votes  as  may  be  agreed  upon.  Outside  of  the 
agreement  no  one  can  be  bound  without  his 
assent"  A  merger  of  one  association  Into 
another  was  the  subject  under  consideration 
in  that  case,  and  the  language  quoted  was 
used  advisedly  and  with  a  view  to  its  applica- 
tion to  the  facts  under  consideration.  This 
case  has  been  cited  with  approval  by  Mr. 
Thompson  in  his  excellent  work  on  Corpora- 
tions, In  the  section  hereinbefore  referred  to. 
It  Is  true  that  communion  of  worship  accord- 
ing to  the  forms  and  doctrines  prescribed  in 
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the  Scriptures,  and  the  propagation  of  the 
Christian  religion  among  the  unbelieving 
masaee  of  mankind,  must  be  considered  among 
the  general  purposes  for  which  religious  so- 
cieties are  formed  and  their  organizations 
maintained;  and  to  the  uninitiated  it  might 
appear  that  this  object  could  be  more  effect- 
ively acconi'plished  by  a  perfect  concord  of  ac- 
tion among  all  those  who  are  thus  associated. 
But  the  history  of  denomlnatlonalism  has 
shown  different  views  among  Christians  re- 
garding the  Interpretation  of  the  Scriptures 
upon  questions  considered  vital,  and  out  of 
these  differing  interpretations  have  grown  up 
hundreds  of  sectarian  organizations,  each  en- 
gaged In  its  own  way  and  according  to  Its 
own  form  in  the  worship  of  God  and  the  prop- 
agation of  Its  religious  views.  Union,  there- 
fore, upon  any  other  plan  than  that  provid- 
ed for  in  Its  constitution  could  hardly  have 
been  considered  as  a  part  of  the  principal 
plan  and  purpose  for  which  the  Cumberland 
organization  was  originally  founded.  Had 
the  worship  of  God  and  the  propagation  of 
religion,  without  reference  to  the  particular 
doctrines  and  tenets  professed  by  the  Cum- 
berlands,  been  paramount  in  their  conception 
of  duty,  there  would  never  have  been  a  sepa- 
ration from  the  parent  church. 

Counsel  have  insisted  with  much  ear- 
nestness that  the  general  powers  of  church 
officers  as  exercised  through  their  governing 
bodies  are  similar  to,  and  equally  as  exten- 
sive within  their  realm  as  those  lodged  in, 
state  Legislatures,  unhampered  by  constitu- 
tional restrictions.  While  we  do  not  con- 
cede the  correctness  of  this  standard  of  meas- 
urement as  applied  to  the  authority  of  ec- 
clesiastical courts,  yet,  even  if  it  be  adopted 
in  this  case,  it  falls  far  short  of  giving  to  the 
General  Assembly  and  the  Presbyteries  that 
power  necessary  to  authorize  a  union  of  the 
kind  here  under  consideration,  without  the 
consent  of  all  those  to  be  affected  thereby. 
Manifestly  It  is  sought  in  this  analogy  to  In- 
duce the  conclusion  that  the  courts  of  the 
Cumberland  churches  were  invested  with  the 
absolute  power  to  make  any  such  rules  or 
regulations,  or  any  sort  of  a  treaty  with  an- 
other denomination,  as  In  its  Judgment  would 
be  beneficial  to  its  membership,  limited  only 
by  their  discretion.  We  do  not  agree  to  this 
conclusion ;  neither  do  we  think  any  similar 
power  Is  possessed  by  the  Legislatures  under 
the  conditions  referred  to.  The  authority  to 
govern  Is  not  regarded  as  a  personal  preroga- 
tive, but  as  a  trust  laden  with  duties,  except 
in  those  effete  monarchies  where  the  king  is 
supposed  to  rule  by  divine  right.  Ours  is  a 
government  of  law  and  by  law,  and  this  prin- 
ciple permeates  every  department  and  is  read 
into  all  the  relations  of  life  into  which  the 
citizen  may  be  placed.  Where  there  is  no 
written  law,  or  express  contract  between 
parties,  the  courts  are  not  left  without  a 
salutary  rule  by  which  to  measure  power  or 
to  determine  rights.  The  fundamental  max- 
ims upon  which  Is  baaed  the  great  system  of 


common  law  repudiate  and  deny  tbe  exist- 
ence of  an  arbitrary  power  in  any  of  the 
relations  of  life.  In  this  country,  where  those 
maxims  are  revered  and  adopted,  the  civil 
courts  will  read  their  restrictions  into  every 
grant  of  power  or  authority,  whether  politi- 
cal, ecclesiastical,  or  peiwnal.  L^ialatores 
can  govern  only  by  law,  and  law  can  be  (iter- 
ative only  within  the  state  governed.  Well* 
V.  Bain,  76  Pa.  39,  16  Am.  Rep.  672;  Cooley'* 
Const.  Lim.  50.  A  legislator  cannot  hold  his 
office  and  rid  himself  of  its  duties.  He  may 
abuse  his  trust  or  prostitute  his  authority; 
but  be  cannot  alienate  or  place  It  beyond  his 
power  of  resumption.  He  cannot  endow 
others  with  It,  either  in  whole  or  In  part,  to 
the  exclusion  of  himself.  Schweiker  ▼.  Hns- 
ser,  146  111.  309,  34  N.  E.  1032;  Cooley's  Const. 
Lim.  163,  citing  Locke,  Rep.  Gov. ;  People  ▼. 
Morris,  18  N.  Y.  Com.  Law  Rep.  392. 

In  this  case  the  authority  sought  to  be  Jus- 
tified is  that  of  entering  into  a  treaty  or  an 
agreement  by  the  church  courts  of  tbe  Cum- 
berland denomination  with  those  of  the  Pres- 
byterian denomination,  whereby  the  exclusive 
authority  of  the  former  to  govern  and  direct 
the  affairs  of  the  Cumberland  organization 
under  its  constitution  was  to  be  shared  with, 
if  not  transferred  exclusively  to,  the  General 
Assembly  of  tbe  Presbyterian  denomination, 
and  thus  placed  beyond  the  power  of  resump- 
tion by  the  Cumberland  church  courts.  Will 
It  be  seriously  contended  that  a  similar  ex- 
ercise of  power  on  tbe  part  of  a  legislative 
assembly  in  a  representative  form  of  govern- 
ment, however  unrestricted,  would  not  ex- 
ceed Its  authority?  Its  exercise  could  be 
Justified  upon  no  other  principle  than  the  pos- 
session of  an  arbitrary  and  unlimited  power, 
such  as  the  fundamental  laws  of  this  country 
would  not  countenance.  In  short.  It  would  be 
revolution  pure  and  simple — the  setting  at 
naught  of  all  forms  of  law.  When  the  .Ameri- 
can Union  was  formed.  It  was  considered  a  step 
of  so  important  a  character  that  no  state 
entered  It  until  the  people,  in  conventions 
held  for  that  express  purpose,  had  authorized 
it  to  be  done.  It  is  true  that  a  state,  through 
its  hfghest  legislative  body,  might  form  an 
alliance  with  another  for  mutual  aid  and  pro- 
tection against  foreign  interference;  but  it 
could  not  part  with  any  of  Its  powers  over  Its 
citizenship,  nor  subject  tbe  latter  to  the  do- 
minion of  any  other  governmental  authority 
without  exercising  revolutionary  powers.  A 
representative,  whether  ecclesiastical  or  po- 
litical, is  no  more  superior  to  his  constituenta 
than  Is  an  agent  to  his  principal  or  a  servant 
to  his  master.  The  citizenship  of  no  repre- 
sentative form  of  government,  have  ever  yet 
found  it  necessary,  in  order  to  protect  their 
government  against  political  dissolution  by 
the  exercise  of  the  so-called  Inherent  author- 
ity vested  In  their  representatives,  to  write 
Into  their  constitutions  any  restrictions  up- 
on the  exercise  of  such  powers.  The  delegate, 
the  representative,  or  the  agent,  as  such,  has 
no  natural  rights.     The  very  -terms  Imply 
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snbordlnatlon  to  anotber.  No  delegated  as- 
sembly has  sovereign  rights.  What  it  posses- 
es  and  may  exercise  are  those  that  have  come 
to  it  hi  some  form  of  grant,  express  or  implied, 
from  the  sovereigns.  Constitutions  are  not 
made  for  the  endowment  of  sovereigns  with 
authority,  for  the  sovereign  needs  no  con- 
stitution. His  natural  rights  constitute  his 
charter  of  powers.  Hence  it  cannot  be  suc- 
cessfully contended  that  the  Presbyteries  and 
the  €reneral  Assembly  represented  the  sov- 
ereignty of  the  church  and  as  such  had  the 
unlimited  authority  contended  for.  The  con- 
gregation of  worshipers,  or  members  consti- 
tuting a  church,  was  the  ultimate  organic 
unit  of  the  Cumberland  organization.  The 
church  session.  Presbyteries,  Synods,  and  the 
General  Assembly  were  all  delegated  bodies, 
composed  of  representatives  endowed  with 
only  fiduciary  power,  not  for  the  purpose  of 
arbitrary  exploitation,  but  to  the  end  that 
certain  duties  might  be  discharged  within  the 
relatious  and  In  the  organization  thus  es- 
tablished. Associations  which  have  their 
origins  In  private  compact  must  of  neces- 
sity be  directed  according  to  the  terms  of 
that  compact;  and  the  courts  should  be  as 
faithful  In  protecting  rights  acquired  under 
those  compacts  as  those  under  any  other  form 
of  agreement  It  would  be  a  gross  misap- 
plication of  the  rules  of  construction,  by 
which  to  test  the  powers  of  agents  or  subor- 
dinates, to  hold  that  all  powers  not  reserved 
in  the  compact  by  which  church  associations 
were  formed  and  property  rights  acquired 
are  given  over  into  the  hands  of  its  managing 
ofBcers.  Such  a  rule  would  Ignore  the  funda- 
mental principles  upon  which  all  voluntary 
associations  are  formed.  When  viewed  in  the 
light  of  the  matters  Just  discussed,  we  tbinlc 
the  provisions  of  section  26  of  the  Cumber- 
land constitution.  In  which  there  is  language 
showing  an  intent  to  limit  the  powers  of  the 
church  courts  to  those  expressly  given  in 
that  instrument,  become  plain  and  unambig- 
uous. 

Counsel  for  appellees  strenuously  insist 
that  if  the  constitutional  right  existed  to 
form  the  union,  by  receiving  the  Presbyterian 
Churcit  into  the  Ctuuberland  organization, 
after  the  adoption  of  its  creed,  name,  and 
constitution,  there  was  no  good  reason  why 
the  same  practical  results  could  not  be  attain- 
ed by  the  Cumberland  organization  going 
into  the  Presbyterian  body  and  thereby  be- 
coming subject  to  the  creed,  oonstitutlon,  and 
laws  of  the  latter.  He  argrues  as  follows: 
Suppose  the  Cumberland  General  Assembly 
and  Presbyteries  had,  prior  to  the  union, 
adopted  for  their  church  the  name,  "Presby- 
terian Church  in  the  United  States  of  Amer- 
ica," and  had  also  adopted  word  for  word 
the  creed  and  constitution  of  that  church, 
and  that  after  all  of  this  had  taken  place 
the  entire  membership  of  the  Presbyterian 
Church  had  been  received  into  the  Cumber- 
land organization ;  the  practical  results  would 
be  tlie  same  as  those  following  the  union  as 


it  was  formed.  He  thai  asks  why  the  method 
actually  adopted  could  not  have  been  legally 
resorted  to.  We  may  concede  that  the  Cum- 
berland General  Assembly  and  the  Presby- 
teries had  the  right  to  adopt  the  creed,  name, 
and  constitdtion  of  the  Presbyterian  denom- 
ination; but  after  having  done  this  the  two 
organizations  would  be  legally  as  far  apart 
as  they  were  before,  and  equally  as  distinct 
from  each  other.  Something  more  than  iden- 
tity of  name,  creed,  and  laws  must  exist  to 
create  identity  of  organization.  The  tem- 
poral organization  is  the  result  of  the  com- 
pact or  agreement  among  the  individuals 
forming  the  association  by  which  they  or- 
ganize for  certain  purposes,  and  it  is  distinct 
from  another  formed  between'  other  individ- 
uals in  a  different  transaction,  no  matter  If 
the  two  are  identical  in  name,  purpose,  and 
terms.  It  is  the  transaction  and  parties  that 
constitute  identity  or  difference,  and  not  the 
similarity  or  dissimilarity  of  name,  terms,  or 
purpose.  Counsel  seems  to  confuse  the  tem- 
poral organization  with  the  spiritual  as- 
sociation of  the  members  of  the  two  organ- 
izations. With  this  latter  civil  courts  have 
nothing  to  do.  They  can  only  regard  the 
temporal  association,  and  determine  property 
rights  in  connection  therewith.  While, 
in  the  two  cases  of  consolidation  mentioned 
by  way  of  illustration,  the  spiritual  prac- 
tical results  would  be  the  same  to  the  mem- 
bership, the  legal  results  to  the  temporal  or- 
ganizations would  have  been  widely  different 
If  the  legal  proposition  sought  to  be  deduced 
from  that  illustration  be  correct  as  applied  to 
voluntary  associations,  why  should  It  not  be 
equally  so  applied  to  other  bodies  having 
distinctive  legal  existence?  If  two  railroad 
corporations,  owning  parallel  lines,  should  de- 
sire to  consolidate  and  operate  both  lines  as 
one  corporation,  and  should  receive  permis- 
sion from  the  state  authorizing  one  to  buy 
the  other,  and  the  latter  sell  to  the  former; 
would  that  permit  the  two  corporations  to 
reverse  the  authorized  proceedings  for  union 
and  let  that  corporation  which  had  been 
authorized  to  sell  buy  of  the  other  because 
the  practical  results  would  be  the  same?  The 
fact  that  each  might  have  the  same  system 
of  by-laws,  the  same  charter  privileges,  and 
the  same  character  of  franchises  would  not 
affect  the  legality  of  the  consolidation  pro- 
ceedings any  more  than  if  these  were  radical- 
ly different  Counsel  Ignores  the  important 
fact  that  when  a  law  Is  made  providing  a 
method  of  procedure,  conformity  to  that 
method  is  considered  essential  to  the  validity 
of  the  results  accomplished.  If  an  amend- 
ment proposed  to  be  adopted  to  the  state 
Constitution  is  not  submitted  to  the  people  in 
accordance  with  the  requirements  made  for 
that  purpose,  notwithstanding  it  might  re- 
ceive the  required  popular  vote  at  the  polls, 
its  adoption  would  not  be  valid.  Wells  v. 
Bain,  75  Pa.  39,  15  Am.  Rep.  572,  573; 
Cooley's  Const.  Llm.  186.  The  adoption  of 
the  laws  of  one  state  by  the  Legislature  of 
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another  baa  no  effect  on  the  or^nlc  Integrity 
of  the  flrat.  The  committee  on  fraternity  and 
union,  acting  In  balialf  of  the  Presbyterian 
Church,  was  fully  awake  to  this  Important 
distinction  in  safeguarding  the  property 
rights  of  that  body. 

Another  question  which  presents  Itself  for 
onr  determination  is:  To  what  extent  will 
dTil  courts  go  in  inquiring  Into  the  proceed- 
ings of  ecclesiastical  bodies  for  the  purpose 
of  determining  their  powers  or  of  deciding 
civil  issues  therein  invoked?  That  dvll 
courts  will  not  undertake  to  exercise  any  ec- 
clesiastical authority,  or  to  review  proceed- 
ings of  church  courts  upon  questions  which 
Involve  matters  of  discipline  or  the  applica- 
tion or  enforcement  of  their  own  laws.  Is 
well  settled  in  this  country.  In  the  celebrat- 
ed case  of  Watson  v.  Jones,  13  Wall.  679,  20 
It.  Ed.  068,  this  doctrine  Is  distinctly  an- 
nounced and  adopted,  and  has  since  been  fol- 
lowed by  our  courts,  both  in  this  state  and  in 
other  Jurisdictions;  but  we  think  the  lan- 
guage used  by  the  court  in  that  case  must  be 
considered  as  limited  by  the  facts  of  the  case 
then  under  consideration.  In  that  case  the 
controversy  arose  between  the  members  of 
a  divided  congregation  of  the  Presbyterian 
Church  over  conflicting  claims  to  local 
church  property.  The  Presbytery  of  which 
that  particular  church  had  been  a  part  had 
been  called  to  account  for  some  refractory 
conduct,  and  upon  Its  refusal  to  abide  by  the 
disciplinary  decree  pronounced  by  the  Gtcn- 
eral  Assembly  was  dissolved.  In  consequence 
of  this  there  was  a  division  among  the  mem- 
bers of  the  Presbytery;  some  proposing  to 
abide  by  the  ruling  of  the  General  Assembly, 
and  others  rebelling  against  it  This  divi- 
sion fonnd  Its  way  into  the  local  church  out 
of  which  the  controversy  arose,  dividing  it 
Into  two  factions.  That  element  of  the  Pres- 
bytery which  refused  to  concur  In  the  action 
ot  the  Oeneral  Assembly  sought  and  obtained 
admission  into  the  Southern  Presbyterian  or- 
ganization, while  the  oAer  faction  remained 
constant  to  its  former  connection.  Under 
this  state,  of  facts  the  court  awarded  the 
pr<verty  to  that  faction  which  retained  Its 
former  ecclesiastical  connection.  In  passing 
upon  the  questions  involved,  the  court  held 
that  It  would  not  undertake  to  review  the  ac- 
tion of  the  General  Assembly  of  the  Northern 
Presbyterian  Church  In  dissolving  the  refrac- 
tory Presbytery  and  excluding  It  from  its  ec- 
clesiastical connection  with  the  general  de- 
nominational organization.  In  that  case  a 
judgment  had  been  rendered  which  was  one 
of  exclusion  from  membership  in  the  organi- 
zation, thereby  fixing  the  status  of  the  par- 
ties affected  with  reference  to  the  church. 
It  is  that  adjudication  that  is  treated  as  be- 
ing binding  upon  the  civil  courts  in  determin- 
ing the  rights  of  property  as  between  two  op- 
posing factions  claiming  It.  It  is  not  believed 
that  the  court  Intended  to  establish  a  rule 
that  would  have  a  more  extensive  application 


than  the  facts  ot  that-  case  called  for.  Bona- 
cum  V.  MuriAy,  Tl  Neb.  463,  96  N.  W.  1034- 
1036.  Since  that  decision  was  rendo^ed  ma- 
ny other  church  controversies  have  arisen  In 
which  the  same  principles  have  been  an- 
nounced upon  a  similar  state  of  facts.  It  has 
been  decided  that  when  a  civil  question  which 
the  courts  are  called  upon  to  decide  Is  de- 
pendent upon  an  ecclesiastical  question,  and 
the  latter  has  been  passed  upon  by  a  church 
tribunal,  the  courts  will  accept  that  finding 
as  a  fact  This  rule  Is  based  upon  well-con- 
sidered reasons,  which  would  prevent  a 
promiscuous  intermeddling  by  the  civil  au- 
thorities with  the  internal  religions  affairs 
of  churches  and  similar  associations.  In  the 
case  of  First  Baptist  Church  v.  Fort  93  Tex. 
215,  64  S.  W.  892,  49  L.  R.  A.  617,  our  own 
Supreme  Court  has  sanctioned  the  rule  that 
where  a  member  has  been  excluded  from  a 
church,  that  fact  will  be  accepted  by  the  civil 
authorities  in  fixing  his  status,  without  an 
Inquiry  into  the  regularity  or  Justice  of  the 
act  of  exclusion.  In  Nance  v.  Busby,  91 
Tenn.  303,  18  S.  W.  874,  15  L.  R.  A.  801,  a 
similar  ruling  was  made.  But  these  furnish 
no  precedent  for  the  further  holdhig  that 
when  a  church  Judicatory  assumes  to  make 
radical  and  fundamental  alterations  in  the 
organization,  to  the  extent  of  affecting  Its  in- 
tegrity or  of  destroying  its  Identity,  the  au- 
thority by  which  this  is  done  may  not  be  in- 
quired into  in  a  proper  proceeding  at  the  in- 
stance of  members  who  retain  their  original 
status  and  object  to  being  deprived  of  their 
rights  to  the  use  of  the  church  property  by 
virtue  of  such  proceedings.  If  such  assump- 
tion of  power  is  shown  to  be  a  usurpation, 
civil  courts,  while  not  undertaking  to  re- 
strain its  exercise,  may  deny  its  effective- 
ness and  Ignore  its  pretensions  in  determin- 
ing property  rights  claimed  to  be  affected 
thereby. 

We  may  concede  that,  as  long  as  such  bod- 
ies proceed  in  accordance  with  their  laws  and 
within  their  own  organizations,  no  complaint 
can  be  made  at  their  action;  but  we  see  no 
reason  why,  if  they  should  exceed  their  laws, 
or  go  beyond  the  powers  with  which  they 
have  been  Invested,  they  might  not  subject 
themselves  to  the  same  criticism,  and  their 
action  to  the  same  results,  as  in  any  other  in- 
stance of  usurped  authority.  In  the  case  of 
Hatfield  v.  De  Long,  156  Ind.  207,  210,  59  N. 
E.  483,  484,  51  L.  R.  A.  753,  83  Am.  St  Rep. 
194.  the  Supreme  Court  of  Indiana,  as  late 
as  1901,  says:  "The  member,  by  Joining, 
agrees  that  the  church  shall  be  the  exclusive 
judge  of  bis  right  to  continue.  For  the  pur- 
pose of  trying  a  member  on  the  charges  of 
having  violated  the  rules  of  the  church  or 
the  laws  of  God,  the  church  is  the  tribunal 
created  by  the  organic  law.  The  member  has 
consented  that  for  all  spiritual  offenses  he 
will  abide  the  Judgment  of  the  highest  tribu- 
nal organized  under  the  constitution  of  the 
church;  but  he  has  not  consented  to  submit 
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to  nsiirpatioii.  It  must  be  the  act  of  tbe 
clinrch,  and  not  tbe  act  of  personB  who  are 
not  the  church.  •  •  •  This  court  will 
hare  nothing  to  do  with  the  charge  of  a  spir- 
itual offense.  That  1b  an  ecclesiastical  ques- 
tion purely.  But  the  Inquiry  of  whether  or 
not  the  tribunal  had  been  organized  in  con- 
formity with  the  constitution  of  the  church 
Is  not  ecclesiastical.  •  *  •  The  assertion 
of  Jurisdiction  in  such  a  case  [by  the  civil 
courts]  is  not  an  Interference  with  the  con- 
trol of  the  society  over  its  own  members; 
but,  on  the  contrary,  it  presumes  that  the  con- 
stitution was  intended  to  be  mutually  bind- 
ing upon  all,  and  it  protects  the  society,  in 
fact,  by  recalling  it  to  a  recognition  of  its 
own  organic  law."  In  Pounder  v.  Ashe,  36 
Neb.  564,  64  N.  W.  847,  the  Supreme  Court  of 
Nebraska  quotes  the  following  language  ap- 
proTin^y:  "When  rights  of  property  are  In 
question,  civil  courts  will  inquire  whether 
the  organic  rules  and  forms  of  proceedings 
prescribed  by  the  ecclesiastical  body  have 
been  followed.  The  Supreme  Court  of  Ver- 
mont has  held  that  tbe  proceedings  of  the 
Synod  of  the  Presbyterian  Church  as  a  court 
of  last  resort  are  not  absolute  or  conclusive, 
when  they  come  in  question,  whether  directly 
or  collaterally,  In  a  court  of  law,  but  that 
such  proceedings  may  be  inquired  into  upon 
tlie  same  principles  as  subject  the  proceed- 
ings of  voluntary  associations  to  Inquiry  and 
adjudication.  Smith  v.  Nelson,  18  Vt  611." 
In  Schweiker  v.  Husser,  146  III.  399,  34  N.  B. 
1032,  the  Supreme  Court  of  Illinois  held  that 
the  decision  of  a  lawfully  constituted  Judi- 
cial, legislative,  and  administrative  tribunal 
of  a  church  denomination  in  regard  to  eccle- 
siastical matters  la,  unless  shown  to  be  clear- 
ly and  manifestly  repugnant  to  the  establish- 
ed laws  of  the  denomination,  binding  and 
conclusive  upon  the  civil  courts.  In  West 
Koshkonong  Cong.  v.  Ottesen,  80  Wis.  62,  40 
N.  W.  24,  dted  in  notes  to  Nance  v.  Busby,  15 
U  R.  A.  801,  the  Supreme  Court  of  Wisconsin 
has  this  to  say:  "We  cannot  entertain  for  a 
moment  the  idea  that  the  action  of  the  fac- 
tion of  the  church,  by  which  they  attempted 
to  declare  the  other  faction  as  suspended 
therefrom,  has  in  fact  affected  the  rights  of 
the  latter.  This  action  was  without  notice, 
without  hearing,  and  without  evidence;  and 
Willie  the  civil  courts  will  studiously  give 
fnll  effect  to  tbe  judgment  of  ecclesiastical 
courts  when  matters  ecclesiastical  only  are 
involved,  when  civil  rights  as  to  property  are 
involved  the  civil  courts  will  insist  that  an 
accusation  be  made,  tliat  notice  be  given,  and 
an  opportunity  to  produce  witnesses  and  de- 
fend be  afforded,  before  they  will  give  effect 
to  an  expulsion  or  suspension  of  the  kind  at- 
tempted." In  the  case  of  Jones  v.  State,  28 
Neb.  495,  44  N.  W.  668,  7  L.  R.  A.  325,  where 
the  defendant  was  indicted  for  disturbing 
religious  worship,  and  the  offense  depended 
upon  whether  or  not  he  was  a  member,  the 
court  said  that  tbe  right  of  membership  was 
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a  valuable  privilege,  of  which  no  one  should 
be  deprived,  except  for  adequate  cause 
shown,  either  by  the  rules  of  the  society,  or 
after  a  fair  examination  of  the  charges  after 
due  notice;  and  since  no  notice  appeared  to 
have  been  given  in  that  case,  tbe  Judgment 
of  conviction  was  reversed.  We  think  the 
following  authorities  also  abundantly  support 
the  proposition  that  the  adjodicatlons  and  leg- 
islative proceedings  of  church  courts  are  not 
in  all  instances  to  be  regarded  as  invulner- 
able from  attack  and  conclusive  upon  the  civ- 
il courts,  but  the  question  as  to  their  au- 
thority may  be  inquired  into  in  a  civil  pro- 
ceeding where  a  property  right  depends  there- 
on :  Bonacum  v.  Murphy,  71  Neb.  463,  98  N. 
W.  1080;  ChrlsUan  Church  v.  Church  of 
Christ,  219  ni.  503,  76  N.  B.  706;  Krecker 
V.  Sblrey.  163  Pa.  534,  30  AtL  440,  29  L.  R.  A. 
477;  Spiritual,  etc.,  v.  Vlncrait  (Wis.)  106  N. 
W.  102S;  Scbllchter  v.  Kelter,  166  Pa.  119, 
27  Atl.  45,  22  L.  R.  A.  161,  173;  Oipson  v. 
Morris,  36  Tex.  Civ.  App.  593,  83  S.  W.  226; 
Bouldln  V.  Alexander,  15  Wall.  (D.  B.)  131.  21 
U  Ed.  60;  Long  v.  Harvey,  177  Pa.  473,  35 
Atl.  869.  34  L.  R.  A.  169,  59  Am.  St.  Rep.  733 ; 
Park  V.  Chaplin,  96  Iowa,  55,  64  N.  W.  674. 
31  L.  B.  A.  141,  59  Am.  St  Rep.  363;  Hors- 
man  v.  Allen,  129  Cal.  134,  61  Pac.  796;  Mt. 
Helm  Baptist  Cb\u%h  v.  Jones,  79  Miss.  488, 
30  South.  714;  Fulbrlght  v.  Higginbotham, 
133  Mo.  668.  34  S.  W:  876;  Deaderlck  v. 
Larapson,  11  Heisk.  (Tenn.)  635,  638;  Pri<±- 
ett  V.  WeUa,  117  Mo.  602,  24  S.  W.  62 ;  Trus- 
tees V.  Balvorson,  42  Minn.  503.  44  N.  W.  664. 
In  cases  where  civil  courts  have  treated 
as  conclusive  the  adjudication  of  church 
courts,  the  questions  involved  were  In  every 
Instance  the  administration  of  their  own 
laws  within  the  organization  or  the  interpre- 
tation of  those  laws  and  constitutions.  In  most 
of  the  cases  relied  on  by  appellees  the  mat- 
ter grew  out  of  the  expulsion  of  some  mem- 
l>er,  and  In  others  a  group  of  members ;  there 
having  arisen  after  such  expulsion  conflicting 
claims  to  the  rights  of  property.  Tbe  case  of 
Brundage  v.  Deardorf,  92  Fed.  214,  34  C.  C. 
A.  304,  decided  by  the  United  States  Circuit 
Court  of  Appeals  on  appeal  from  the  North- 
ern District  of  Ohio,  Is  one  of  the  cases  relied 
upon  by  the  appellees  to  sustain  their  con- 
tention as  to  the  conclusiveness  that  should 
be  given  to  the  Judgment  of  church  courts. 
That  case  was  one  of  what  might  t>e  termed 
tbe  "United  Brethren  Cases,"  of  which  there 
were  nine  that  found  their  way  into  tbe  ap- 
pellate courts  of  as  many  different  states. 
While  tbe  facts  in  the  different  cases  concern- 
ing the  particular  claim  to  the  property  and 
the  relation  of  the  parties  thereto  might  va- 
ry, yet  tbe  ecclesiastical  proceedings  in  tbe 
church  organization  upon  which  the  conflict- 
ing claims  were  based  were  the  same  in  each 
of  the  cases  decided.  The  litigation  In  tboso 
cases  grew  out  of  a  division  occurring  about 
j  the  year  1889  in  tbe  organization  known  as 
I  the  "United  Brethren  hi  Christ"  The  hlgh- 
I  est    governing    body    of    that    oiganiutlon 
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was  known  as  the  "General  Ck>nference^** 
having  various  subordinate  bodies  In  regnlar 
gradation  down  to  the  church  congregation. 
Some  time  about  the  year  mentioned  a  move- 
ment originated  In  the  General  Conference 
to  amend  the  Confession  of  Faith  and  the 
constitntion  of  the  church  in  some  particu- 
lars. It  was  provided  in  the  resolutions 
adopted  for  that  purpose  that  the  amend- 
ments should  be  submitted  to  the  popular 
vote  of  the  members,  requiring  a  two-tiilrds 
vote  for  their  adoption.  Out  of  the  total  vote 
of  over  54,000  there  were  only  from  8,310  to 
7,298  against  the  various  amendments  sub- 
mitted. The  returns  from  this  election  were 
properly  made  to  the  General  Conference,  the 
results  aunounced,  and  the  amendments  de- 
clared adopted  in  the  General  Conference  by 
a  vote  of  110  for  to  20  against  After  this 
declaration  15  of  those  members  of  the  Gener- 
al Conference  who  had  voted  against  the 
adoption  of  the  amended  constitution  and 
Confession  of  Faith  withdrew  from  the  Con- 
ference and  organized  themselves  Into  an- 
other body,  claiming  to  be  the  true  represen- 
tatives of  the  original  organization.  This  di- 
vision extended  Into  the  subordinate  organi- 
zations of  the  church  and  resulted  in  fac- 
tional'differences  in  the  local  congregations; 
and  out  of  these  conflicting  claims  what  are 
linown  as  the  "United  Brethren  Cases"  in  the 
different  Jurisdictions  of  the  country  arose. 
In  all  of  the  cases  the  appellate  courts  have 
gone  minutely  Into  the  details  of  the  proceed- 
>ng8  by  which  the  amendments  were  submit- 
ted, the  returns  made,  and  the  results  de- 
clared, and  have  scrutinized  every  provision 
of  the  constitution,  and  in  each  case  made  the 
decision  turn  upon  the  question  as  to  wheth- 
er or  not,  in  amending  the  Confession  of 
Faith  and  the  constitntion,  there  had  been 
such  a  fundamental  change  In  the  organic 
structure  of  the  general  organization  as  to 
materially  destroy  the  Identity  of  the  church. 
The  inference  from  those  inquiries  is  clear 
that,  had  the  conclusion  been  reached  that 
had  such  been  the  result  of  adopting  the 
amendments,  the  award  would  In  every  such 
instance  have  been  made  In  favor  of  those 
who  dissented  from  this  action. 

In  Bear  v.  Beasley,  98  Mich.  279,  57  N.  W. 
270,  ^  L.  R.  A.  615,  one  of  those  cases.  It 
was  held  by  a  majority  of  the  court  that  such 
a  fundamental  change  had  In  fact  been  made, 
and  that  thereby  the  Identity  of  the  organiza- 
tion had  been  destroyed;  and  Judgment  was 
thereupon  rendered  in  favor  of  those  who 
had  withdrawn  from  the  General  Conference. 
In  the  remaining  cases  a  contrary  view  of  the 
result  was  taken,  and  Judgments  rendered  In 
favor  of  that  faction  which  remained  subject 
to  the  majority.  In  the  case  of  Lamb  v. 
Cain,  another  of  those  cases,  reported  in  129 
Ind.  486,  29  N.  E.  13,  14  U  R.  A.  518,  while 
It  is  held  that  the  Judgment  of  the  General 
Conference  declaring  the  regularity  of  the 
proceedings  attending  the  submission  and 
adoption  of  the  amendments,  and  that  they 


were  thereby  Incorporated  Into  and  became  a 
part  ot  the  constitution  and  Confession  oC 
Faith,  was  binding  upon  the  civil  courts.  It 
used  this  language:  "It  Is  undoubtedly  true 
that  the  organic  law  cannot  be  changed  in  any 
other  manner  than  tha't  provided  by  the  In- 
strument Itself,  where  it  provides  for  an 
amendment  or  change.  So  the  question  Is 
fairly  presented  as  to  whether  the  vote  in  fa- 
vor of  the  amended  constitution  is  to  be  re- 
garded as  a  compliance  with  the  constitution- 
al requirements  relating  to  amendments." 
The  court  then  proceeded  to  discuss  the  com- 
mon-law rules  with  reference  to  determining 
whether  or  not  a  matter  submitted  to  the 
popular  vote  had  been  adopted  in  accordance 
with  the  requirement  that  it  should  receive  a 
certain  majority  of  all  the  qualified  voters. 
It  deduced  the  conclusion,  from  its  own  pro- 
cess of  reasoning  and  the  authorities  relied  on, 
that  those  who  voted  would  be  presumed  to 
constitute  all  who  were  entitled  to  vote,  and 
upon  that  basis  the  estimate  as  to  the  requir- 
ed majority  should  be  made,  and  upon  that 
theory  decided  for  itself  that  there  was  the 
requisite  majority  voting  in  favor  of  the 
adoption  of  the  amendments  to  the  Confes- 
sion of  Faith  and  constitution.  It  was  fur- 
ther determined  that  such  changes  did  not 
fundamentally  affect  the  identity  of  the  or- 
ganization. In  the  case  of  Horsman  v.  Al- 
len, another  of  those  cases,  reported  in  129 
Cal.  131,  61  Pac.  796,  the  same  general  ques- 
tion was  presented.  The  court  there  under- 
took to  examine  for  itself  all  of  the  proceed- 
ings by  which  the  amendments  were  sulMnltted 
and  adopted,  the  character  of  the  amend- 
ments, and  instituted  a  comparison  between 
the  constitutions  before  ameMment  and  aft- 
er, and  decided  the  case  finally  in  favor  of 
the  majority  of  the  General  Conference,  upon 
the  ground  that  it  was  immaterial  whether 
such  amendments  had  been  regularly  adopted 
by  the  requisite  majority  of  the  membership 
or  not;  that  the  General  Conference  had  the 
right  as  the  highest  legislative  body  to  enact 
constitutional  laws,  and  was  vested  with  the 
ordinary  legislative  powers,  and  by  virtue 
of  that  they  had  the  right  to  amend.  The 
Judgment  was  rendered  upon  the  assumption 
that  the  constitution  as  amended  was  valid, 
if  not  as  a  constitution,  at  least,  as  an  ordi- 
nance of  the  church.  However,  before  reach- 
ing this  conclusion  it  uses  this  significant 
language:  "The  radical  division  of  the 
church  represented  by  them  [plaintiffs]  had 
its  origin  In  the  secession  of  a  small  minority 
from  the  General  Conference,  the  highest  leg- 
islative and  judicial  body  In  the  church.  In 
such  a  case  the  seceding  body  must  In  general 
be  regarded  as  abandoning  the  church ;  nor 
Is  there  any  exception  to  this  rule,  unless  In 
the  case  of  a  usurpation  of  power  in  the  gov- 
erning body  so  revolutionary  in  Its  character 
as  to  result  either  in  the  creation  of  a  new 
or  essentially  different  organization  or  In  gnch 
a  radical  change  In  the  articles  of  faith  as  to 
constitute   an   essentially   different   religion 
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from  that  previously  followed  by  the  church." 
A  nsurpatton  la  nothing  more  nor  less  than 
the  assumption  of  power  not  authorized.  The 
language  of  the  court  is  susceptible  of  but 
one  construction — that  where  there  Is  such 
assumption  of  power  Its  exercise  may  be  In- 
quired Into,  and  If  found  unauthorized  may 
be  disregarded.  In  the  Bnindage  Case,  be- 
fore referred  to,  and  the  other  cases  decided 
apon  the  same  principle,  the  particular  adjo- 
dlcation  to  which  the  courts  attached  judi- 
cial condusiTeness  was  the  determination 
that  the  amendments  had  been  regularly  adopt- 
ed by  more  than  two-thirds  of  those  voting  on 
the  subject,  and  that  they  had  thereby  become 
Incorporated  Into,  and  thereafter  formed  a 
part  of,  the  constitution  and  Confession  of 
Faltb  for  the  government  of  the  church. 
The  question  as  to  whether  or  not  the  chai^ 
acter  of  the  organization  had  been  so  chang- 
ed as  to  affect  its  Identity,  or  to  establish  a 
different  system  of  worship,  or  a  different  re- 
ligion, was  regarded  as  a  civil  question  and 
decided  as  such;  and  the  authority  of  the 
church  officers  to  undertake  the  particular 
proceedings  was  Inquired  Into  and  sustained. 
Under  the  rules  recognized  by  the  forego- 
ing and  other  authorities,  as  well  as  upon 
prlndple,  when  the  church  officers  undertake 
to  make  fundamental  alterations  in  the  or- 
ganization and  Its  plan  of  operation,  such  as 
affects  the  entire  membership  and  their  sta- 
tus, we  think  civil  courts  should  for  them- 
selves ascertain  the  authority  of  such  officers, 
when  this  is  called  in  question  by  the  proper 
parties  and  In  proper  proceedings.  Especial- 
ly win  this  be  done  when  the  authority  chal- 
lenged affects  the  Integrity  of  the  organiza- 
tion and  dissolves  the  relationship  thereto- 
fore existing  among  the  members  and  the 
subordinate  bodies  of  the  church.  Such  an 
inquiry  does  not  Imply  that  civil  courts  will 
restrain  or  Interfere  with  what  a  church  trib- 
unal may  have  done  In  excess  of  its  authori- 
ty. This  might  be  considered  as  taking  cog- 
nizance of  an  ecclesiastical  matter;  but  they 
may  declare  the  legal  effect  of  such  action 
upon  the  property  rights  of  the  members, 
and  award  the  common  property  to  that  fac- 
tion which  has  rebelled  against  the  wrongful 
authority  sought  to  be  exercised  over  them. 
In  the  case  of  Mack  v.  Kime,  68  S.  K  184, 
recently  decided  by  the  Supreme  Court  of 
Georgia,  the  same  union  proceedings  involved 
in  this  case  were  before  that  court,  and  that 
case  was  disposed  of  upon  the  theory  that 
the  General  Assembly  of  the  Cumberland 
Church  bad  the  right  to  determine  whether 
or  not  a  union  should  be  formed,  and  then  to 
determine  for  Itself  its  power  to  form  it  It 
is  there  said:  "The  General  Assembly  has 
jurisdiction  over  matters  that  concern  the 
whole  church.  *  *  •  So  far  as  any  con- 
troversies in  reference  to  doctrine  are  con- 
cerned, by  the  very  terms  of  the  constitution 
the  General  Assembly  is  made  the  highest 
court,  and  of  course  Its  judgment  on  the 
matter  i»  final  and  conclusive.    The  General 


Assembly  of  the  Cumberland  Fresbyteriau 
Church,  hence,  has  jurisdiction  to  determine 
whether  the  matter  in  controversy  is  within 
Its  jurisdiction,  and  also  to  determine  the 
controversy  itself."  This  language  would 
perhaps  be  less  objectionable  if  the  issue  un- 
der consideration  were  the  enforcement  of 
some  matter  of  discipline,  or  of  obedience  to 
some  decree  or  regulation  adopted  for  the 
government  of  the  church,  or  If  It  Involved 
the  power  to  enact  some  law,  rale,  or  regu- 
lation for  the  general  government  of  the  or- 
galnizatlon,  to  be  operative  within  the  gener- 
al organization.  Such  matters,  being  pecul- 
iarly within  the  province  of  the  church  courts, 
woiild  be  considered  ecclesiastical,  with  which 
the  civil  courts  should  not  interfere.  The 
grounds  upon  which  this  interference  is  re- 
fused are  not  because  of  fixed  and  deter- 
minate limitations  upon  the  judicial  powers 
of  the  civil  courts  to  do  so,  but  are  merely 
roles  that  have  been  adopted  as  a  convenient 
and  surer  method  of  attaining  justice  in  such 
controversies.  The  question  before  the  Geor- 
gia court  was:  Did  the  General  Assembly 
have  the  i)ower  to  form  a  union  binding  upon 
all  of  its  members.  In  the  same  manner  as 
any  other  decree  it  might  have  enacted,  at 
any  time  prior,  for  the  government  of  its 
membership  within  the  Cumberland  Presby- 
terian organization,  as  a  separate  associa- 
tion? 

We  think  the  two  questions  present  radi- 
cally different  issues  and  call  for  different 
forms  of  authority,  so  much  so  that  one  can- 
not be  implied  in  the  delegation  of  the  other. 
One  Is  the  power  to  govern  within,  and  the 
other  without,  the  organization.  One  is  the 
power  within  the  organization  to  make  such 
laws,  rules,  and  regulations  as  may  have 
been  authorized  by  the  organic  law  of  the 
church  to  regulate  the  conduct  and  interre- 
lation of  Its  members  with  one  another ;  the 
other,  to  enter  Into  a  contract,  or  treaty, 
with  a  foreign  association,  and  fix  terms  up- 
on which  its  churches  and  membership  shall 
be  received  Into  that  association  under  Its 
laws,  constitution,  and  form  of  government, 
previously  existing,  upon  the  condition  that 
the  Cumberland  General  Assembly  as  such 
shall  cease  Its  existence.  It  appears  to  us 
that  there  is  a  radical  difference  In  the  two 
forms  of  power,  and  such  as  would  render 
them  subject  to  different  rules  of  law.  Those 
decisions  relied  upon  as  holding  that  the 
exercise  of  the  ixiwer  of  expulsion,  when 
done  by  the  church  towards  one  of  Its  mem- 
bers, or  when  exercised  by  a  superior  court 
with  reference  to  an  Inferior  t>ody,  or  in  the 
Interpretation  of  Its  own  laws  and  constitu- 
tional provisions,  with  a  view  to  future  gov- 
ernment within  its  organization,  will  be  con- 
clusive upon  civil  courts  of  the  facts  therein 
adjudged  and  determined,  furnish  no  prece- 
dents for  the  application  of  the  rule  to  this 
character  of  proceedings;  yet  those  are  the 
class  of  authorities  cited  in  support  of  Its 
judgment  by  the  Georgia  court    The  legal 
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effect  of  the  treaty,  or  contract  of  union,  was 
to  destroy  the  bond  of  union,  the  Gieneral 
Assembly,  as  an  organization,  and  seriously 
affect  the  Integrity  of  the  entire  Cumberland 
organization,  leaving  the  churches  without 
«  head.  Whether  this  should  be  done  Is  an 
ecclesiastical  question;  but  whether  it  could 
be  done  in  the  manner  sought,  so  as  to  bind 
nonconsentlng  members  and  churches,  and 
to  make  the  continued  use  of  the  church  prop- 
erty thereafter  dependent  upon  aclmowledg- 
ment  of  and  conformity  to  the  newly  formed 
church  relations,  is  a  dvU  question.  The 
mere  assumption  of  the  authority  to  make 
such  a  contract  for  and  on  behalf  of  the  en- 
tire membership  is  very  different  from  the 
assumption  of  power  to  enact  a  law  for  the 
gOTenunent  of  the  membership  within  its 
own  organization,  or  to  adjudicate  a  contro- 
versy arising  among  its  members,  or  between 
any  of  Its  subordinate  judicatories.  If  the 
ruling  in  the  case  of  Mack  v.  KIme  be  cor- 
rect, then  it  must  be  admitted  that  minorities 
in  religious  societies  have  no  rights  which 
the  majority  may  not  disregard;  nor  can 
they,  by  becoming  members,  acquire  any 
rights  to  the  use  of  the  common  property  of 
which  the  majority  may  not  deprive  them, 
and  that  without  the  necessity  of  flrat  Invok- 
ing the  provisions  of  their  own  laws. 

It  is  Insisted  that  this  Is  an  ecclesiastical 
question,  and  should  be  left  to  the  church 
courts  exclusively  for  settlement.  It  Is  claim- 
ed that  it  having  already  been  settled  in 
favor  of  the  contention  of  the  appellees  by 
the  highest  church  court,  the  civil  courts 
should  not  review  that  action,  or  make  a 
contrary  determination.  We  do  not  think, 
when  properly,  analyzed,  the  real  issue  In- 
.volves  the  determination  of  an  ecclesiastical 
question.  An  ecclesiastical  matter,  accord- 
ing to  our  Interpretation,  is  one  that  con- 
cerns doctrine,  creed,  or  form  of  worship  of 
the  church,  or  the  adoption  and  enforcement 
within  a  religious  association  of  needful  laws, 
rules,  and  regulations  for  the  government  of 
the  membership,  and  the  power  of  excluding 
from  such  associations  those  deemed  un- 
worthy of  membership  by  the  legally  con- 
stituted authorities  of  the  church.  All  of 
these  matters  are  within  the  province  of 
church  courts,  and  their  decisions  upon  them 
should  be  respected  by  civil  tribunals.  But 
none  of  those  issues  are  involved  in  the  de- 
cision of  this  case,  as  we  understand  the  prin- 
ciples of  law  upon  which  a  correct  deter- 
mination should  rest.  Our  conclusion  Is  that 
the  practical  and  legal  effect  of  the  union 
agreement  was  to  dissolve  the  organic  ex- 
istence of  the  Cumberland  General  Assembly, 
and  to  provide  for  the  dissolution  and  re- 
organization of  all  its  Synods  and  Presby- 
teries thereafter  by  the  General  Assembly 
of  the  Presbyterian  Church.  This  conclusion 
is  not  based  upon  any  change  in  the  Confes- 
sion of  Faith  made  before  the  union  was 
finally  agreed  to,  but  upon  an  entirely  dif- 
ferent consideration.     Nether  have  we  un- 


dertaken to  say  that  a  majority,  or  any  por- 
tion, of  the  Cumberland  organization,  could 
not,  or  should  not,  form  a  union  with  the 
Presbyterian  denomination  by  becoming  parts 
of  its  association.  What  we  have  decided  is 
that  the  efforts  to  form  a  union  resulted  in 
a  division  in  the  highest  church  court,  and 
that  those  who  adhered  to  the  agreement 
and  became  thereafter  members  of  the  Pres- 
byterian Church  abandoned  the  former  Cum- 
berland organization,  and  that  those  who  re- 
fused to  consent  to  the  union  agreement  and 
stUl  adhere  to  and  maintain  the  original 
Cumberland  organization,  as  such,  are  en- 
titled to  the  property  acquired  by  the  con- 
gregation while  members  of  tliat  organiza- 
tion. We  have  merely  considered  the  legal 
and  practical  effects  of  the  action  of  the 
majority'  of  the  General  Assembly,  for  the 
purpose  of  tracing  the  identity  of  the  original 
organization  and  title  to  the  property,  with- 
out concluding  that  body  in  any  way  in  its 
own  proper  Jurisdiction  within  its  domain. 
Gartin  v.  Penlck,  68  Ky.  110,  9  Am.  Law  Reg. 
214,  215. 

The  union  agreement,  operating  as  a  dis- 
solution of  the  Cumberland  Church  courts, 
left  no  ecclesiastical  tribunal  to  determine 
controversies  among  its  members  thereafter 
arising  out  of  this  very  action.  Those  favor- 
ing and  those  opposing  reunion  were  all  left 
in  the  attitude  of  being  members  in  good 
standing  in  their  respective  congregations, 
and  as  such  retained  the  undoubted  right  to 
continue  to  use  the  church  property.  In  the 
event  of  a  controversy  between  those  factions, 
such  as  the  one  now  under  consideration, 
what  ecclesiastical  tribunal  should  decide  the 
issues?  If  the  church  session  undertakes  to 
decide  it,  to  what  court  can  an  appeal  be  pros- 
ecuted by  the  aggrieved  party?  Or  if  the 
session  should  Itself  divide  Into  equal  factions 
over  the  question,  as  is  the  case  here,  where 
shall  the  conflicting  claims  be  settled?  The 
General  Assembly  of  the  Cumberland  Church 
decided  nothing  now  in  issue,  unless  It  be 
that  its  action  in  merely  assuming  to  exercise 
tlte  power  to  transfer  its  dominion  over  its 
membership  to  another  denomination  and  as- 
sociation was  conclusive  of  its  authority  so 
to  do.  The  adoption  of  the  Confession  of 
Faith  of  the  Presbyterian  Church  by  the 
Cumberland  Assembly  prior  to  the  final  pas- 
sage of  the  union  resolution  had  no  effect  up- 
on the  Integrity  of  the  temporal  organization 
of  that  church,  and  no  more  made  the  two 
organizations  one  than  did  the  act  of  Con- 
gress In  adopting  the  laws  of  Arkansas  for 
the  government  of  the  Indian  Territory  make 
those  two  governments  one.  The  real  union 
was  to  take  place  later  by  the  local  churches 
and  Presbyteries  accepting  the  terms  and  act- 
ing in  accordance  therewith.  If  there  was 
left  no  ecclesiastical  tribunal  competent  to 
decide  a  controversy  such  as  this,  then  it 
cannot  be  said  that  it  was  an  ecclesiastical 
matter.  An  appeal  by  either  faction  to  that 
head  of  the  church  to  which  It  adheres  as 
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beinc  tbe  proper  one  would  necessarily  be 
disregarded  by  tbe  otber,  and  justly  so.  Tbe 
submission  of  tbe  appeal  for  Its  adjudication 
by  tbe  opiKMlng  faction  would  be  a  concession 
of  its  authority  and  an  admission  of  tbe  very 
fact  in  issue.  Neltber  could  be  called  the 
tribunal  which  the  other  had  agreed  should 
be  the  arbiter  of  that  particular  dlfTerence. 
Resort  to  tbe  civil  courts,  then,  becomes  in- 
evitable, unless  the  contending  factions  are 
to  be  left  to  settle  their  controversy  by  mere 
superiority  of  force.  Having  acquired  the 
right  to  determine  the  Issues  In  dispute,  there 
is  no  sufficient  reason  why  the  civil  courts 
should  not  for  themselves  make  a  searching 
investigation  into  all  tbe  pertinent  facts  bear- 
ing upon  the  Issues  and  do  complete  justice. 
If  in  such  cases  they  are  restricted  to  the 
duty  of  simply  ascertaining  the  adherents  to 
tbe  original  organization,  and  it  should  be- 
come necessary,  in  the  search  for  that  organ- 
ization and  Its  identification,  to  inquire  into 
the  power  of  the  highest  church  court  to 
merge  tbe  .original  organization  Into  another, 
or  to  dissolve  or  annihilate  It  entirely,  we 
see  DO  reason  why  the  fact  of  power  to  do 
that  sbonld  not  be  inquired  into  and  decided, 
as  essential  to  a  proper  determination  of  the 
principal  Issue. 

The  church  at  Jefferson,  like  all  church 
congregations  of  the  Cumberland  Presbyteri- 
an denomination,  was  a  part  only  of  a  sys- 
tem of  churches  composed  of  the  church 
courts  before  enumerated.  Connection  with 
this  system  was  essential  to  Its  existence  as 
a  Cumberland  Presbyterian  church.  It  could 
not  be  such  Independent  of  this  organization. 
The  sine  die  adjournment  of  the  General  As- 
sembly at  Decatur,  111.,  bad  no  more  effect 
upon  the  organic  existence  of  tbe  Cumberland 
association  than  does  the  sine  die  adjourn- 
ment of  the  Legislature  of  a  state  bave  upon 
the  integrity  of  its  organism.  Tbose  who  re- 
mained with  the  original  organization  were 
sufficient  in  number  to  maintain  Its  existence 
and  perpetuate  the  Cumberland  Presbyterian 
denomination.  Tliose  who  consented  to  tbe 
union  proceedings  and  went  into  the  Presby- 
terian organization  thereby  abandoned  tbe 
former  organization.  As  long  as  that  origi- 
nal organization  was  kept  alive  it  retained  its 
identity,  and  as  members  of  that  society  only 
can  any  of  the  parties  bave  an  Interest  in 
the  property  in  question.  As  long  as  tbe  old 
organization  remained  complete  and  distinct, 
and  competent  to  the  performance  of  its  prop- 
er functions  and  to  tbe  enjoyment  of  its  rights, 
It  could  not  be  merged  into  another  organ- 
ization. First  Baptist  Church  v.  Fort,  93 
Tex.  215,  64  S.  W.  882,  49  L  R.  A.  617 ;  Har- 
per T.  Straws,  14  B.  Mon.  (Ky.)  48.  Upon  the 
sine  die  adjournment  of  the  Cumberland  As- 
sembly at  Decatur,  at  tbe  time  the  union  is 
alleged  to  bave  been  perfected,  all  tbe  mem- 
bers of  tbe  local  congregation  at  Jefferson 
were  left  as  such  in  good  standing,  and  re- 
mained so ;  and  as  long  as  this  membership 
was  never  severed  they  could  not  be  denied 


the  use  of  the  church  property.  The  only 
way  to  deprive  them  of  that  right  is  to  dis- 
miss them  from  membership.  First  Baptist 
Church  T.  Fort,  supra.  But  even  if  the  ap- 
pellees should  undertake  to  exclude  the  ap- 
pellants for  no  otber  purpose  than  to  get  the 
exclusive  possession  of  tbe  church  property, 
with  a  view  of  carrying  it  into  another  reli- 
gious denomination  and  of  diverting  it  to  a 
different  use,  such  action  would  not  be  con- 
clusive as  fixing  tbe  status  of  the  appellants, 
so  that  they  could  not  assert  their  claims. 
Hendryx  v.  People's  United  Church,  42 
Wash.  336,  84  Pac.  1123,  4  L.  R.  A.  (N.  &) 
1154;  Nance  ▼.  Busby,  supra;  Bnindage  v. 
Deardorf  (C.  C.)  65  Fed.  839. 

Tbe  appellees  admit  that  they  are  no  long- 
er members  of  tbe  Cumberland  organization, 
and  claim  to  be  a  part  of  the  Presbyterian 
Church  in  the  United  States  of  America. 
The  only  connection  they  claim  with  the  orig- 
inal Cumberland  organization  is  through  its 
being  carried  into  and  made  a  part  of  tbe 
Presbyterian  Gburcb,  and  unless  there  is  an 
organic  connection  formed  In  this  way  they 
have  none.  Tbe  Cumberland  General  As- 
sembly never  made  any  pretense  of  compel- 
ling acquiescence  in  Its  imlon  agreement,  nor 
undertook  to  determine  what  should  be  the 
consequences  to  tbose  who  rebelled  against 
their  action  and  elected  to  remain  with  tbe 
old  organization,  or  that  faction  which  call- 
ed Itself  by  that  name.  We  bave  therefore 
concluded  that  tbe  appellants  are  shown  to 
be  the  members  of  tbe  Cumberland  Presby- 
terian organization,  which  Is  still  In  exist- 
ence and  capable  of  performing  its  functions 
and  of  enjoying  its  ecclesiastical  and  property 
rights,  and  as  such  members  are  entitled  to 
the  use  of  the  mroperty  In  controversy  ac- 
cording to  tbe  usages,  customs,  doctrines,  and 
forms  of  that  denomination;  that  the  appel- 
lees, having  abandoned  their  connection  with 
that  organization,  have  no  property  rights 
therein  which  can  be  asserted  In  this  action, 
and  should  be  enjoined  from  the  i>erformance 
of  the  several  acts  complained  of  In  the  ap- 
pellants' original  petition.. 

The  judgment  of  the  district  court  Is  there- 
fore reversed,  and  here  rendered  accordingly. 


ST.  LOUIS  SOUTHWESTERN  BY.  CO.  OF 

TEXAS  V.  THOMPSON  et  al. 

(Court  of  Civil   Appeals  of  Texas.     Oct  81, 

1907.    On  Rehearing,  Jan.  29,  1908.) 

1.  TBIAI^-INSTBUCTIONS— IGNOBINO    ISSUES. 

In  an  action  for  the  wrongful  ezpulBion  of 
plaintiff  from  a  certain  brotherhood,  an  instruc- 
tion that  If  the  evidence  showed  that  plaintiff 
signed  and  sent  a  certain  letter ;  that  among 
Other  charges  preferred  against  him  was  that  he 
wrote  said  letter;  that  a  committee  was  ap- 
pointed to  investigate  the  charges;  that  plain- 
tiff stood  trial,  was 'found  guilty  and  expelled; 
that  he  thereuter  appealed  to  the  chief  officer, 
who  affirmed  the  action  of  the  lodge  in  expel- 
ling him— the  jury  should  return  a  verdict  for 
defendants,  wag  properly  refused,  as  it  ignored 
an  issue  raised  by  the  pleading!  and  evidence 
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as  to  whether  the  members  of  the  local  lodge 
acted  in  good  faith  in  expelling  plaintiff  for 
writing  the  letter  or  merely  used  that  fact  as 
a  cover  for  their  real  intention  to  expel  him  up- 
on another  specification  of  the  charge. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
yol.  46,  Trial,  H  6ia-623.] 

2.  Beneficiai,  Associations— BlEMBEBs— Ex- 
pulsion. 

A  beneficial  association  has  no  right  to  ex- 
pel a  member  for  going  on  the  witness  stand 
and  testifying  against  one  of  the  parties  in  an 
action  "to  the  injury  of  other  brothers,  and 
causing  the  brotherhood  at  large  to  lose  prestige 
with"  such  party. 

3.  Samb— AonoN  FOB  Dauaoes— Conditions 
Pbeckdent— Othzb  Remedy. 

A  member  of  a  fraternal  association  on  be- 
ing wrongfully  expelled  need  not  exhaust  his 
remedies  By  appealing  from  the  order  of  expul- 
sion by  a  local  lodge  before  bringing  his  action 
for  damans  against  those  wrongfully  securing 
his  expulsion. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Beneficial  Associations,  §  21.] 

4.  Same — Inbtbuctions. 

In  an  action  for  wrongfully  expelling  plain- 
tiff from  a  fraternal  association,  if  plaintiff  was 
tried  and  expelled  for  his  act  in  writing  a  cer- 
tain letter,  which  might  have  been  ground  for 
expulsion  in  connection  with  the  second  char^ 
of  testifying  in  a  certain  case,  which  charge  did 
not  justify  expulsion,  the  instructions  to  the  ju- 
ry should  have  recognized  the  distinction  be- 
tween the  two  charges,  and  they  should  have 
been  told  that  plaintiff  would  be  entitled  to  re- 
cover, if  his  expulsion  was  upon  the  second  spec- 
ification alone. 

5.  Same — Damages. 

In  an  action  for  wrongful  exp«ulston  from 
a  fraternal  association,  a  ^licy  in  favor  of 
plaintiff's  wife  for  a  certain  sum  on  which 
plaintiff  had  paid  assessments  for  eight  or  nine 
years  at  the  rate  of  $1.50  to  f3.50  'per  month, 
such  policy  being  forfeited  without  return  of 
any  part  of  the  assessments  paid,  was  proper- 
ly taken  into  consideration  in  assessing  plain- 
tiff's damages. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  6,  Beneficial  Associations,  g  56.] 

6.  Same. 

In  an  action  for  wrongful  expulsion  from 
a  fraternal  association  on  the  question  of  dam- 
ages, it  was  proper  to  consider  the  loss  of  the 
right  to  use  a  traveling  card  which  enabled 
plaintiff  to  travel  on  all  railroad  trains,  even 
though  such  card  was  a  mere  gratuity,  and 
there  was  no  obligation  upon  any  railway  com- 
pany to  recognize  it. 

[Ed.  Note. — For  cases  in  point,  see  CenL  Dig. 
vol.  6,  Beneficial  Associations,  g  56.] 

7.  Same. 

In  an  action  for  wrongful  expulsion  from 
a  beneficial  order,  such  as  the  Brotherhood  of 
Locomotive  Engineers,  plaintiff  is  not  confined 
to  recovery  of  nominal  damages. 

8.  Affeai.  —  Assignment  or  Ebbob  — SxTin- 
cibnct. 

Evidence  claimed  to  have  been  improperly 
admitted  over  appellant's  objection  was  .stated 
to  be  "the  testimony  of  him,  given  at  a  former 
trial,  as  shown  by  the  statement  of  facts  upon 
which  the  case  was  appealed,  the  evidence 
sought  to  be  introduced  being  shown  in  defend- 
ant's bill  of  exceptions  No.  2."  The  bill  of  ex- 
ceptions referred  to  the  testimony  objected  to  as 
that  "included  in  the  statement  of  facts  on  the 
former  appeal,  iiages  73  and  74."  Held,  that 
the  assignment  was  too  indefinite  to  be  consid- 
ered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  3,  Appeal  and  Error,  fS  2999,  3011.] 


9.  Sams— HABMI.ES9  Sbbob— Ibbelevaht  Tes- 

TIMONT. 

In  an  action  for  damages  for  wrongfnl  ex- 
pulsion of  plaintiff  from  a  oeneficial  order,  tes- 
timony of  plaintiff  tliat  he  owned  a  home,  that 
he  was  a  married  man  and  had  two  children, 
should  have  been  excluded,  but  was  too  trifling 
to  have  prejudiced  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  8,  Appeal  and  Error,  f{  4153-4160.] 

10.  Beneitciai.    Associations  —  WBORorui. 
E)xpui,sioN— Damages— Evidence. 

In  an  action  for  damages  for  wrongfnl  ex- 
pulsion from  a  beneflciai  order,  it  appeared  tliat 
some  members  of  the  local  lodge  bad  been  in- 
fluenced in  their  action  in  voting  to  expel  plain- 
tiff by  the  alleged  fact  that  he  bad  posed  as  an 
expert  in  the  matter  of  air  brakes,  while  he  was 
not  one,  and  also  that  he  had  given  E.  and  J. 
advice  as  to  the  operation  of  air  brakes.  Held 
that,  in  contradiction  of  this  charge,  plaintifTs 
testimony  that  he  had  been  appointed  air  brake 
instructor  while  in  the  employ  of  defendant  rail- 
road as  an  enrineer,  and  also  that  he.  had  nev^ 
er  instructed  E.  and  J.,  was  admissible. 

11.  Same. 

In  an  action  for  damages  for  wrongful  ex- 
pulsion of  plaintiff  from  a  beneficial  order,  one 
of  the  charges  against  him  being  that  he  had 
testified  for  money  in  a  certain  cause,  evidence 
was  admissible  showmg  that  plaintiff  bad  not 
received  more  than  the  customary  fees  for  his 
services  as  an  expert. 

12.  Same— Pbivileobd  Publication. 

In  an  action  for  damages  for  wrongful  ex- 
pulsion of  plaintiff  from  a  beneficial  order,  and 
the  publication  of  the  order  of  expulsion  in  the 
association's  journal,  defendant  cannot  claim 
protection  on  the  ground  that  the  publication 
was  privileged. 

13.  Damages  —  Exemttabt  Damaqes  —  Pbo- 
pobtion  to  Actual  Damages. 

There  is  no  fixed  rule  as  to  the  proportion 
between  actual  and  exemplary  damages  in  cas- 
es where  such  damages  are  recoverable,  and 
where  $2,000  exemplary  damages  and  $500  ac- 
tual damages  were  awarded,  the  proportion  can- 
not be  said  to  be  so  great  as  to  lead  to  the  con- 
clusion that  the  jury  were  actuated  by  prejudice 
or  other  Improper  motive. 

14.  ToBTS— Joint  ob  Sevebal  Liabilitt. 

In  an  action  for  damages  for  the  wrongful 
expulsion  of  plaintiff  from  a  beneficial  oraer, 
one  of  defendants  was  sone^t  to  be  charged  on 
the  ground  that  the  expulsion  was  brought  about 
bj  Its  advice  and  counsel.  Defendants  were 
simply  charged  as  joint  wrongdoers,  the  conspir- 
acy charged  being,  in  substance,  that  the  wrong 
was  done  by  other  defendants  at  the  instigation 
of  this  particular  defendant.  Eeld,  that  such 
defendant  could  not  complain  that  the  other  de- 
fendants were  acquitted  by  the  verdict  while  It 
was  held  liable. 

15.  Appeal— Dbtebmination— Judgment. 
Where,  nnder  the  evidence,  the  trial  court 

should  have  instructed  a  verdict  for  defendant, 
it  is  the  duty  of  the  court  on  appeal  to  reverse, 
and  to  render  judgment  for  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  (  4579.] 

On  Rehearing. 

16.  Trial— Submission  to  Jubt. 

It  is  only  when  reascmable  minds  cannot 
differ  as  to  the  deductions  to  be  fairly  drawn 
from  the  evidence  that  the  court  is  authorized 
to  say  that  there  is  no  issue  to  be  submitted  to 
the  jury. 

[Ed.  Note.— For  cases  in  point;  see  Gent.  Dig. 
VOL  46,  Trial,  {{  332,  833.] 
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17.  Bereficiai.    Associations  —  WBOitarni, 
ESxpuLSiON  —  Dauaoeb— Question  tob  Ju- 

BT. 

In  an  action  for  the  wrongfnl  expnlsion  of 
plaintiff  from  a  beneficial  order,  evidence  tend- 
ing to  show  that  the  expulsion  was  instigated 
b^  defendant  lietd  sufficient  to  justify  sabmis- 
non  to  the  jury. 

Appeal  from  District  Conrt,  Smith  Coonty ; 
R.  W.  Simpson,  Judge. 

Action  by  W.  Z.  Thompson  and  others 
against  the  St.  Louis  Southwestern  Railway 
Company  of  Texas  to  recover  for  the  wrong- 
ful expulsion  of  plaintiff  from  the  Brother- 
hood of  LiOComotlTe  Engineers,  and  the  mali- 
cious publication  In  the  brotherhood  magazine 
that  he  bad  been  expelled  from  the  order  for 
unbecoming  conduct  From  a  judgment  for 
plaintiffs,  defendant  appeala     Af&rmed. 

B.  B.  Perkins  and  Marsh  &  Mellwalne, 
for  appellant  Duncan  &  Lasseter,  for  appel- 
lees. 

REESE,  J.  This  is  the  second  appeal  of 
this  case.  The  first  appeal,  which  Is  reported 
In  91  8.  W.  834,  16  Tex.  Ct.  Rep.  467,  was 
from  a  Judgment  for  defendants  upon  a 
peremptory  Instruction  to  the  Jury  to  so  find. 
The  Judgment  was  reversed  and  the  cause 
remanded ;  this  court  holding  that  the  Issues 
made  by  the  pleadings  and  evidence  should 
have  been  submitted  to  the  Jury.  Upon  a 
second  trial  the  cause  was  submitted  to  the 
jury,  who  returned  a  verdict  in  favor  of 
plaintiff  Thompson  against  the  defendant  the 
St  Louis  Southwestern  Railway  Company  of 
Texas  alone,  and  in  favor  of  the  other  defend- 
ants. From  this  Judgment  the  defendant 
railway  company.  Its  motion  for  new  trial 
having  been  overruled,  prosecutes  this  appeal. 
The  second  trial  was  upon  the  same  pleadings 
and,  as  to  the  defendants  In  whose  favor 
Judgment  was  rendered,  upon  substantially 
the  same  evidence  as  In  the  first  trial.  As 
to  the  railway  company  the  evidence  is  to 
some  extent  different,  as  will  be  later  shown. 
We  refer  to  the  opinion  on  the  former  appeal 
for  a  general  statement  of  the  pleading  and 
evidence.  Most  of  the  questions  raised  on 
this  appeal  were  presented  on  the  former  ap- 
peal, and  discussed  and  disposed  of  In  our 
opinion.  In  so  far  as  the  same  disposition 
is  made  of  those  questions  here  extended, 
dlscnsBlon  Is  not  necessary,  the  reasons  for 
our  conclusions  being  sufiBclently  shown  in 
the  former  opinion. 

The  first  assignment  of  error  is  as  follows: 
"The  conrt  erred  in  refusing  to  charge  the 
Jury  as  requested  by  defendant  In  its  special 
charge  No.  7,  as  follows :  'You  are,  at  the  In- 
stance of  defendant  St  Louis  Southwestern 
Railway  Company  of  Texas  charged  that  the 
evidence  in  this  case  showing  that  plaintiff 
signed  the  letter  addressed  and  sent  to  Mrs. 
Pennlman;  that  among  other  charges  pre- 
ferred against  him  was  that  he  wrote  said 
letter;  that  a  committee  was  appointed  to 
Investigate  the  charges;    that  plaintiff  was 


served  with  a  copy  of  the  charges ;  that  he 
appeared  and  answered  the  charges  and  stood 
trial  thereon ;  that  after  the  hearing  and 
trial  he  was  found  guilty  of  the  charges  and 
exi>elled  from  defendant  order ;  that  he  there- 
after appealed  to  Grand  Chief  Engineer  Ar- 
thur; and  that  said  Arthur,  in  his  ofaclal 
character  as  Grand  Chief  Engineer,  afSrmed 
the  action  of  the  lodge  No.  201  In  expelling 
him — it  will  be  your  duty  to  return  a  verdict 
for  defendants.'"  This  charge  Ignores  the 
Issue  raised  by  the  pleadings  and  evidence 
as  to  whether  the  members  of  the  local  lodge 
acted  in  good  faith  in  expelling  appellee  for 
writing  the  Pennlman  letter,  whether  they 
did  In,  fact,  consider  that  act  unbecoming  or 
dlsgracefuJ  conduct  Justifying  expulsion,  or 
merely  used  that  fact  as  a  cover  for  their 
real  Intention  to  e^)el  him  upon  the  second' 
specification  of  the  charge,  to  wit  "for  going 
on  the  witness  stand  in  the  Bolton  Case,  and 
testifying  against  the  Cotton  Belt  Railway  to 
the  injury  of  other  brothers,  and  causing  the 
brotherhood  to  lose  prestige  with  the  Cotton 
Belt  Railway."  For  another  reason  the 
charge  was  improper.  In  the  former  opinion 
the  following  language  occurs:  "The  issue 
presented  by  the  pleadings  and  evidence  as 
to  whether  the  writing  of  the  Pennlman  letter 
could  be  reasonably  considered  a  violation  of 
appellant's  obligation  or  the  laws  of  the 
brotherhood  and  whether  the  members  of  dl- 
vhilon  201  in  good  faith  so  considered  it  and 
If  so,  whether  appellant  was  expelled,  not  on 
that  gn^und,  but  solely  for  the  reasons  and 
upon  the  grounds  set  out  In  the  second  speci- 
fication to  the  charge,  should  have  been  sub- 
mitted to  the  Jury.  If  either  issue  be  decided 
in  favor  of  appellant  he  would  be  entitled  to 
recover."  This  required  a  submission  to  the 
Jury  of  the  issue  as  to  whether  the  members 
of  the  local  lodge  could  have  reasonably  con- 
sidered the  writing  of  the  Pennlman  letter 
as  unbecoming  conduct  authorizing  his  expul- 
sion. A  majority  of  the  court  adheres  to  our 
former  opinion  as  above  quoted.  The  writer, 
who  also  wrote  the  former  opinion,  is  inclined, 
upon  further  consideration,  to  doubt  the  cor- 
rectness of  this  conclusion.  The  languag^e  of 
the  constitution  of  the  order  authorizing  trial 
and  expulsion  for  "unbecoming  or  disgraceful 
conduct"  Is  very  general,  and  necessarily 
leaves  a  large  measure  of  discretion  to  the 
members  of  the  brotherhood,  if  they  act  in 
good  faith.  The  act  charged  might  be  of  so 
frivolous  a  nature  that  It  would  be  dear,  as 
a  matter  of  law,  that  it  could  not  be  reason- 
ably considered  as  unbecoming  and  disgrace- 
ful conduct  On  the  other  hand.  It  might  be 
of  so  grave  a  character  that  It  could  not  be 
reasonably  otherwise  considered.  Again  there 
might  be  an  act  of  such  a  nature  that  clearly 
the  memlbers  of  the  brotherhood  could,  acting 
In  good  faith,  and  as  reasonable  men,  consid- 
er it  "unbecoming  or  disgraceful  conduct." 
I  am  inclined  to  the  opinion  that  the  writing 
of  the  Pennlman  letter  falls  in  this  last  cate- 
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gory,  and  that,  wblle  It  was  proper  to  aabmlt 
to  the  Jury  the  Issue  as  to  whether  the  mem- 
bers of  the  local  lodge  did.  In  fact,  In  good 
faith  80  consider  It,  or  merely  used  that  spec- 
ification of  the  charge  as  a  subterfuge,  I  am 
inclined  to  the  (pinion  that  It  would  not  have 
been  proper,  and  was  not  proper,  as  the  court 
did  In  its  charge,  to  Inatruct  the  Jury  further 
to  consider  whether  the  members  of  the  local 
lodge  conld  have  reasonably  considered  the 
writing  of  the  Pennlman  letter  unbecoming 
or  disgraceful  conduct  Justifying  expulsion 
under  the  constitution  of  the  order.  If  they 
did.  In  fact,  so  consider  the  writing  of  this 
letter,  I  am  of  the  opinion  that  as  matter  of 
law  it  was  not  unreasonable  for  them  to  have 
done  so.  This  view  Is  not  concurred  In  by 
the  majority.  Foi  the  reasons  Indicated,  the 
first  assignment  Is  overruled. 

It  was  not  error  for  the  court  to  Instruct 
the  jury  that  the  lodge  had  no  right  to  expel 
appellee  under  the  second  specification  of  the 
charge,  viz.,  "for  going  on  the  witness  stand 
in  the  Bolton  Case,  and  testifying  against 
the  Ck)tton  Belt  Railway  to  the  Injury  of  oth- 
er brothers,  and  causing  the  brotSierhood  at 
large  to  lose  prestige  with  the  Cotton  Belt 
Railway."  We  need  not  repeat  here  what 
was  said  upon  this  point  In  our  former  opin- 
ion. We  merely  refer  to  authorities  collected 
In  notes  to  sections  86,  86, 1  Bacon,  Ben.  Soc., 
there  referred  to. 

The  third  assignment  of  error  Is  overruled. 
It  was  not  necessary  for  appellee  to  have  ap- 
pealed to  the  Grand  International  Division 
Convention  before  prosecuting  this  suit  In 
addition  to  what  is  said  on  this  point,  in 
our  former  opinion,  and  authorities  there  re- 
ferred to,  we  cite  Bauer  v.  Samson  Lodge  K. 
of  P.,  102  Ind.  262, 1  N.  B.  571. 

The  fourth,  fifth,  and  sixth  assignments  of 
error  are  addressed  to  alleged  errors  In  the 
charge  of  the  court  The  charge  submits  to 
the  jury  the  Issues  (1)  as  to  the  good  faith  of 
the  members  of  the  brotherhood  In  expelling 
api>eUee;  (2)  whether  they  did,  In  fact,  con- 
sider the  writing  of  the  Pennlman  letter  a 
violation  of  appellee's  obligation  and  the  laws 
of  the  brotherhood;  (8)  whether  they  could 
have  reasonably  so  considered  it;  and  (4) 
whether  they  exi>elled  appellee  under  the  sec- 
ond specification  of  the  charge,  viz.,  for  testi- 
fying against  the  Cotton  Belt  Railway  to  the 
Injury  of  other  brothers.  We  can  see  no  er- 
ror in  the  charges  objected  to  (saving  the  dif- 
ference of  opinion  between  the  writer  and  the 
majority  as  hereinbefore  expressed  upon  the 
question  of  submitting  to  the  Jury  the  issue 
as  to  whether  the  writing  of  the  Pennlman 
letter  could  have  been  reasonably  considered 
a  violation  of  appellee's  obligation  or  the 
laws  of  the  order),  except  that  part  thereof 
wherein  the  jury  are  Instructed  to  find  for 
plalntitt  if  they  find  that  appellee  was  tried 
and  expelled  under  the  second  count  In  the 
specification  against  him,  to  wit  "tor  going 
on  the  witness  stand  In  the  Bolton  Case,  and 
testifying  against  the  Cotton  Belt  Railway 


to  the  Injury  of  other  brothers,  and  causing 
the  brotherhood  at  large  to  lose  prestige  witb 
the  Cotton  Belt  Railway."  As  we  have  sulB- 
dently  shown  In  our  former  opinion  the  act 
here  charged  conld  not  legally  have  been  con- 
sidered ground  for  expulsion.  A  provision  In 
the  constitution  or  by-laws,  or  a  constmc- 
tlon  of  any  general  provision  thereof,  making 
It  such  could  not  be  upheld.  If,  however,  ap- 
pellee was  tried  and  expelled  for  his  act  In 
writing  the  Pennlman  letter,  along  and  In 
connection  with  the  second  charge,  and  such 
expulsion  for  writing  the  Pennlman  letter 
was  justifiable  (an  independent  issue),  appel' 
lee  was  not  entitled  to  recover.  The  charge 
should  have  recognized  more  clearly  thla  dis- 
tinction, and  the  jury  should  have  been  in- 
structed more  clearly  that,  so  far  as  this  is- 
sue was  concerned,  appellee  would  be  entitled 
to  recover,  If  his  expulsion  was  upon  the  sec- 
ond specification  alone.  We  think  this  por- 
tion of  the  charge  was  error.  Otherwise,  the 
charge  of  the  court  is  In  accordance  with  the 
former  opinion. 

It  was  not  error  to  Instruct  the  jury  to  take 
Into  consideration,  in  estimating  appellee's 
damages,  the  value  of  his  Insurance  policy  in 
the  order.  This  policy  was  in  favor  of  his 
wife  for  $1,500,  on  which  appellee  had  paid 
assessments  for  eight  or  nine  years  at  the 
rate  of  $1.60  to  $8.50  per  month.  It  was  a 
necessary  consequence  of  his  expulsion.  If  not 
reinstated  In  12  months,  that  this  policy 
should  be  forfeited  without  return  of  any 
part  of  the  assessments  paid.  This  was  suffi- 
cient to  show  that  the  policy  was  of  some 
pecuniary  value  to  him.  That  the  amount  of 
this  value  could  not  be  accurately  estimated 
would  not  prevent  its  proper  consideration 
by  the  jury  In  finding  the  amount  of  his  dam- 
ages. The  same  may  be  said  with  regard  to 
other  benefits  of  which  appellee  was  deprived 
by  reason  of  his  expulsion,  including  the 
traveling  card  which  enabled  him  to  travel  on 
all  railroad  trains  In  the  United  States,  Mex- 
ico, and  Canada.  If  this  card  was  a  mere 
gratuity,  as  claimed  by  appellant  and  there 
was  no  obligation  upon  It  or  any  other  rail- 
way company  to  recognize  It,  or  to  allow  ap- 
pellee to  ride  upon  It  without  paying  his  fare, 
nevertheless  such  cards  were  in  general  use, 
and  did  enable  the  holders  thereof  to  ride  up- 
on trains  without  payment  of  fare,  and  for 
this  reason  it  cannot  be  said  that  the  card 
was  not  of  some  pecuniary  value,  or  that 
this,  as  an  element  of  damages,  was  purely 
speculative.  We  cannot  agree  with  appel- 
lant's contention  that  a  member  of  a  society 
or  beneficial  order,  such  as  was  the  Brother- 
hood of  Locomotive  Engineers,  cannot  recover 
such  actual  damages  as  he  may  sufFer  on  ac- 
count of  his  wrongful  and  unlawful  expulsion 
therefrom,  but  must  be  limited  to  nominal 
damages.  Such  damages  may  be  of  very  un- 
certain value,  and  the  amount  thereof  very 
difficult  of  ascertainment,  but  they  are  not 
more  so  than  damages  for  mental  or  physical 
suffering,  loss  of  reputation,  etc.,  which  are 
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freely  allowed  In  many  cases.  The  assign- 
ments of  error  from  7  to  10  cannot  be  sus- 
tained. 

The  eleventh  assignment  canntit  be  consid- 
ered. The  evidence  claimed  to  have  been  Im- 
properly admitted  over  appellant's  objection 
is  stated  to  be  "the  testimony  of  McCool,  giv- 
en at  a  former  trial,  as  shown  by  the  state- 
ment of  facts  npon  which  the  case  was  ap- 
pealed, the  evidence  sought  to  be  introduced 
being  shown  In  defendant's  bill  of  exceptions 
No.  2."  Referring  to  the  bill  of  exceptions, 
we  And  that  It  refers  to  the  testimony  object- 
ed to  as  that  "Included  In  the  statement  of 
facts  on  the  former  appeal,  pages  73  and  74." 
The  assignment  Is  too  indefinite. 

The  objection  of  appellant  that  it  was  ir- 
relevant and  immaterial,  to  the  testimony  of 
appellee  that  he  owned  a  home,  and  that  he 
was  a  married  man  and  had  two  children. 
Should  have  been  snstalned,  but  we  think  the 
evidence  was  of  too  trifling  a  nature  to  have 
prejudiced  appellant 

The  testimony  of  appellee  that  he  had  been 
appointed  air  brake  Instructor  while  in  the 
employ  of  appellant  as  an  engineer,  and  also 
that  he  bad  never  instructed  Johnson  and 
Edwards  "on  air,"  was  objected  to  by  appel- 
lant as  immaterial  and  Irrelevant,  and  his  ob- 
jection being  overruled  a  bill  of  exception 
was  taken.  The  point  Is  presented  by  the 
fourteenth  and  fifteenth  assignments  of  error. 
Some  of  the  members  of  the  local  lodge  seem 
to  have  been  influenced  in  their  action  in 
voting  to  expel  appellee  by  the  alleged  fact 
that  be  had  posed  as  an  expert,  while  he  was 
not  one,  and  also  that  he  bad  given  Johnson 
and  Edwards  advice  as  to  the  operation  of  air 
brakes.  The  evidence  objected  to  was  ad- 
missible In  contradiction  of  the  charge. 

We  are  inclined  to  the  opinion  that  the  tes- 
timony of  Bartholomew,  referred  to  in  the 
sixteenth  assignment  was  improper.  That 
embraced  In  the  seventeenth  assignment  as  to 
what  pay  witness  got  for  attending  and  tes- 
tifying for  appellant  in, the  Bolton  Case  was 
admissible  as  showing  that  appellee  bad  not 
received  more  than  the  customary  fees  for 
his  services  as  an  expert  witness  for  plain- 
tiff in  that  case,  it  having  been  indirectly 
charged  against  him  that  he  had  testified  for 
money  to  the  injury  of  the  brotherhood. 

For  the  same  general  reasons,  the  evidence 
of  Cone  Johnson  referred  to  in  the  eighteenth 
and  nineteenth  assignments  of  error  was  ad- 
missible. 

In  so  far  as  the  publication  of  the  notice  of 
appellee's  expulsion  in  the  brotherhood  news- 
paper was  an  element  of  damage  to  be  con- 
sidered, we  do  not  think  appellant  can  be  pro- 
tected on  the  ground  that  such  publication 
was  privileged.  Our  reasons  are  set  out  in 
the  former  opinion,  and  need  not  be  repeated 
here.  The  assignment  presenting  the  point  is 
overmled. 

By  the  twenty -second  assignment  appellant 
complains  of  the  error  of  the  court  in  over- 
mliog  its  motion  for   a  new  trial   on   the 


ground  that  the  award  of  exemplary  damages 
— $2,000  is  grossly  In  excess  of  the  amount 
($500)  awarded  as  actual  damages.  In  the 
case  of  Railway  Co.  v.  Telephone  Co.,  89  Tex. 
277,  6  8.  W.  817,  5  Am.  St  Rep.  74,  dted  by 
appellee,  the  exemplary  in  proportion  to  thu' 
actual  damages  awarded  was  as  50  to  1, 
which  was  held  excessive,  the  court  saying 
that  it  was  manifest  from  such  disproportion 
that  the  Jury  was  influenced  by  passion,  prej- 
udice, or  partiality.  In  the  case  of  Willis  & 
Bro.  ▼.  McNeill,  57  Tex.  480,  the  proportion 
was  12  of  exemplary  to  1  of  actual  damages, 
which  was  held  excessive.  In  the  case  of  B. 
R.  Co.  V.  Nichols,  referred  to  in  the  opinion 
(which  case  we  have  not  been  able  to  find), 
the  proportion  was  4  to  1,  which  was  held 
clearly  excessive  on  account  of  the  dispropor- 
tion. There  seems  to  have  been  something  in 
the  facts  of  the  case  which  influenced  this 
conclusion,  Judging  from  the  quotation  from 
the  opinion  found  in  Willis  &  Bro.  v.  McNeill, 
supra.  There  is  no  fixed  rule  as  to  the  pro- 
portion between  actual  and  exemplary  dam- 
ages in  cases  where  such  damages  are  recov- 
erable. Tynberg  v.  Cohen,  76  Tex.  416,  13  S. 
W.  815.  We  cannot  say  that  the  proportion 
in  the  present  case  is  so  excessive  as  to  lead 
to  the  conclusion  that  the  Jury  were  actuated 
by  prejudice,  passion,  or  other  Improper  mo- 
tive, in  all  of  the  circumstances  of  the  case. 
The  assignment  of  error  presenting  the  point 
Is  overruled.  Mayer  v.  puke,  72  Tex.  453, 
10  S.  W.  563 ;  Landa  v.  Obert  45  Tex.  544 ; 
Sinclair  v.  Stanley,  69  Tex.  730,  7  S.  W.  511. 

The  twenty-third  assignment  complains  of 
the  error  of  the  court  in  overruling  appel- 
lant's motion  to  arrest  the  Judgment  for  the 
reasons  that  the  Jury  having  by  their  ver- 
dict acquitted  the  other  defendants  with 
wbom,  as  alleged  in  the  petition,  appellant 
had  conspired  to  have  appellee  expelled,  the 
Judgment  against  appellant  should  not  be  al- 
lowed to  stand.  This  is  not  a  case  in  which 
the  conspiracy  is  the  gravamen  of  the  wrong, 
or  where  the  wrong  is  one  that  can  only  be 
brought  about  by  a  conspiracy.  The  wrong 
Is  the  expulsion  of  appellee  from  the  lodge 
hy  the  members  thereof,  and  appellant  is 
sought  to  be  charged  therewith,  on  the 
ground  that  this  action  was  brought  about 
by  its  advice  and  counsel.  The  defendants 
are  simply  charged  as  Joint  wrongdoers.  The 
conspiracy  charged  Is,  in  substance,  that  the 
wrong  was  done  by  the  other  defendants  at 
the  instigation  of  appellant  If  the  evidence 
and  pleadings  authorized  the  verdict  against 
appellant  It  Is  not  a  wrong  of  which  it  can 
complain  that  the  Jury,  for  reasons  entirely 
incomprehensible  to  us,  did  not  mete  out  to 
the  other  defendants  the  same  measure  of 
liability  they  imposed  upon  appellant,  the 
evidence  showing  guilt  upon  their  part  If 
appellee  had  sued  appellant  alone.  It  could 
not  have  complained.  It  could  not  claim 
contribution  from  the  Joint  wrongdoers.  The 
assignment  Is  overruled. 

The  twentieth  assignment  of  error  presents 
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the  moat  serious  question  In  the  case,  and 
we  are  of  the  opinion,  after  a  careful  review 
of  the  evidence,  that  It  must  be  sustained. 
The  assignment  presents  the  question  that 
the  verdict  and  Judgment  against  appellant 
railway  company  are  against  the  great 
weight  and  preponderance  of  the  evidence, 
and  that  they  are  without  any  evidence  to 
support  them.  Substantially  all  of  the  evi- 
dence to  show  any  connection  of  aK>ellant, 
acting  through  its  general  superintendent, 
Green,  with  the  expulsion  of  appellee  from 
the  order,  is  to  be  found  in  the  testimony  of 
Bartholomew  and  Green  and  is  to  be  gather- 
ed from  an  Interview  between  Green  and 
Bartholomew  and  two  other  engineers  in  the 
employ  of  appellant  Bartholomew  testified 
upon  the  former  trial,  and  his  testimony 
then,  standing  alone,  can  hardly  be  said  to 
dllTer  substantially  from  his  testimony  in  the 
present  record.  Interpreted,  however,  in  the 
light  of  that  of  the  other  witness,  Green,  who 
did  not  testify  upon  the  former  trial  as  to 
what  transpired  at  the  interview  referred  to, 
it  jflves  a  somewhat  different  color  to  what 
substantially  passed  between  Green,  appel- 
lant's superintendent,  on  the  one  part,  and 
Bartholomew  and  his  two  associates,  engi- 
neers, and  brotherhood  men,  on  the  other  hand. 
It  appears  clear  from  the  entire  testimony  in 
this  record  that  Green's  purpose  in  sending 
for  Bartholomew  and  hla  associates  upon  the 
occasion  in  question  was  to  explain  to  them 
that  one  Tipton,  a  discharged  engineer,  had 
been  discharged  for  not  paying  his  debts 
when  he  was  able  to  do  so,  and  to  exhibit 
to  them  certain  letters  in  support  of  this 
fact  Tipton  had  complained  to  the  brother- 
hood, of  which  he  was  a  member,  that  he 
bad  been  discharged  for  testifying  against 
appellant  Green's  purpose  was  to  satisfy 
these  parties  that  this  was  not  true.  After 
the  Tipton  matter  had  been  disposed  of. 
Green  called  the  attention  of  Bartholomew 
and  his  two  associates  to  the  fact,  as  claim- 
ed by  him,  that  appellee,  Nichols,  and  Kel- 
ton,  exenglneers,  were  soliciting  lawsuits, 
against  the  railroad  company  for  certain  law 
firms  using  their  traveling  cards  to  get  trans- 
portation as  much  as  possible  to  solicit  these 
lawsuits,  and  then  going  on  the  witness 
stand  as  experts  against  the  company  and 
against  them.  Green  wanted  to  know  If  the 
brotherhood  was  going  to  tolerate  or  uphold 
this  Icind  of  business,  and  said  substantially 
that  if  the  brotherhood  upheld  the  kind  of 
conduct  referred  to  he  would  feel  Justified, 
when  a  verdict  of  a  Jury  in  such  a  case 
showed  negligence  in  an  engineer,  in  dis- 
charging the  engineer.  Bartholomew  testi- 
fied that  be  understood  Green  to  mean  by 
"  'upholding  that  kind  of  work'  If  we  upheld 
our  members  in  chasing  over  the  country  on 
traveling  cards  belonging  to  the  brotherhood 
soliciting  lawsuits  for  any  firm  and  then  go- 
ing on  the  witness  stand  as  experts  against 
the  company  and  against  us."  Green's  ver- 
sion of  what  took  place  at  this  Interview, 


leaving  out  immaterial  matters,  is  as  follows: 
"I  told  the  men  that  a  number  of  men — I 
presumed  some  of  them  belonged  to  their 
brotherhood,  I  didn't  know  whether  they  did 
or  not — were  posing  as  expert  witnesses  in 
suits  pending  against  the  company.  Were 
not  only  doing  that,  but  were  soliciting  suits; 
that  we  had  Just  recently  settled  the  claim 
of  Mrs.  Penniman  for  the  death  of  her  hus- 
band, and  at  the  time  the  settlonent  was 
made  she  told  our  claim  agent  Mr.  Yowell 
that  Mr.  Kelton  had  been  there  to  see  her, 
and  had  urged  ber  strongly  not  to  settle  with 
the  company;  that  there  was  a  firm  of  law- 
yers in  town  that  would  take  ber  case  on 
one-third,  and  that  she  was  foolish  to  settle 
with  the  company  in  any  way,  shape,  form, 
or  manner,  and  that  she  had  received  a  letter 
from  Mr.  Thompson  and  Mr.  Nichols,  which 
letter  was  signed  as  members  of  the  division 
at  Tyler,  urging  ber  not  to  settle  the  case 
with  the  company,  but  to  put  her  case  In  the 
bands  of  a  lawyer  and  sue.  I  told  them 
those  were  acts  we  objected  to.  Settlement 
was  made  with  Mrs.  Penniman  by  the  com- 
pany some  time  ago — ^August,  1902.  I  can't 
give  the  exact  day.  Mr.  Yowell  had  told 
me  what  I  told  these  people.  Told  them  that 
was  the  character  of  testimony  we  objected 
to,  and  it  would  have  to  stop.  'I  also  told 
them  that  in  some  states  the  laws  were  such 
that  If  an  engineer  was  guilty  of  careless- 
ness, negligence  in  stopping  his  train,  as 
shown  by  the  evidence  given  by  some  of 
these  self-imposed  experts,  that  the  laws 
were  such  as  would  put  them  in  the  peni- 
tentiary, and  in  my  opinion  they  were  not 
only  doing  the  company  harm,  but  were  doing 
the  men  a  harm.  I  cited  the  Bolton  Case. 
I  said  to  Mr.  Bartholomew:  'You  were  an 
engineer  in  the  Bolton  Case.  With  my  ex- 
perience for  some  37  years  of  railroad  work 
— some  15  years  of  that  devoted  to  train 
work  strictly — I  have  looked  over  the  ground 
carefully,  and  have  looked  over  your  testi- 
mony very  carefully.  I  have  considered  the 
weight  of  the  train,  speed,  grade,  and  I  fully 
believe  from  my  experience  that  you  did 
everything  that  you  possibly  could  to  stop 
that  train  I)efore  striking  the  girl.  On  the 
other  band,  one  of  the  witnesses  states  that 
the  train  could  have  been  stopped,  my  recol- 
lection is,  in  400  feet.'  I  said:  'My  Investi- 
gation had  developed  that  from  the  nearest 
point  that  you  could  see  that  child  on  the 
track  was  704  feet;  your  speed  was  something 
like  45  miles  an  hour.'  I  said:  'I  realize 
clearly  that  a  man  running  on  an  engine 
that  is  rolling  at  the  rate  of  speed  of  45 
miles  an  hour,  it  would  take  him  a  conple 
of  seconds,  at  least,  to  realize  what  that  ob- 
ject was;  would  take  from  three  to  four 
seconds  at  the  very  least  to  shut  off  the  en- 
gine and  apply  bis  brake,  and,  if  that  brake 
took  effect,  at  a  speed  of  46  miles  an  hour 
he  is  going  66  feet  a  second,  and  he  would 
have  covered  330  or  400  feet  of  that  distance 
before  he  could  have  realized  what  that  ob- 
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Ject  was  and  to  have  his  brakes  In  full  ef- 
fect, and,  I  fully  believe  that  he  did  every- 
thing that  he  i)os8lbly  could  to  make  that 
atop.'  I  said  to  him:  'The  Jury  believed  oth- 
erwise; they  took  the  evidence  of  the  expert 
witnesses,  and  they  believed  otherwise.' 
'Now,'  I  said,  'Mr.  Bartholomew,  I  have  made 
up  my  mind  to  do  this;  to  take  the  same 
view  exactly  that  the.  jury  takes  in  these 
cases.  I  can't  do  otherwise.  I  might  be  do- 
ing you  an  injustice,  but  suppose  the  Jury 
says  you  are  negligent  in  the  Bolton  Case; 
that  you  could  have  stopped  your  train;  and 
that  you  didn't  stop  It;  that  you  didn't  use 
everything  at  your  command  to  stop  that 
train.  Suppose  you  run  along  two  months 
or  three  months  then  later  and  have  a 
similar  accident,  and  It  Is  shown  you  were 
careless  In  the  Bolton  Case,  and  we  have 
retained  yon  In  the  service  of  the  company, 
the  Jury  would  certainly  censure  the  company 
for  retaining  careless  men  in  its  employ,  and 
would  unquestionably  render  a  double  ver- 
dict. I  have  made  up  my  mind  that  I  am 
going  to  take  the  same  view  of  the  case  that 
the  Jury  takes,  and  if  they  say  that  you  are 
careless  and  negligent,  and  didn't  stop  your 
train — didn't  use  every  means  to  stop  your 
train — I  am  going  to  take  the  same  view, 
and  dismiss  you  from  the  service.'  Then  the 
discussion  came  up  In  reg^ard  to  the  action 
of  Mr.  Thompson  and  others  In  connection 
with  the  Penniman  Case,  and  It  was  discuss- 
ed and  taken  for  granted  that  they  were  not 
only  engaged  in  soliciting  the  Penniman  Case, 
but  In  soliciting  other  cases,  and  that  they 
were  being  employed  by  certain  attorneys  in 
town.  Mr.  Bartholomew  then  spoke  up  and 
■aid:  *Mr.  Oreen,  we  have  already  had  these 
matters  up.  I  have  a  letter  at  home  from 
our  Grand  Chief  Elnglneer,  where  we  have  put 
the  matter  up  as  to  whether  or  not  we  could 
exi>el  them  for  those  acts.'  He  says:  'I  have 
a  letter  from  him  and  it  Is  my  intentloo— ' 
I  believe  he  said,  'to  lay  the  matter  before 
oar  division.'  I  said:  'What  action  you  take 
In  your  division  is  nothing  to  us.  We  have 
nothing  to  do  with  your  division  in  any  way, 
shape,  form,  or  manner.  We  are  dealing 
with  yon  as  engineers,  and  whatever  action 
yon  take  by  your  division  Is  something  we 
have  nothing  to  do,  and  no  advice  to  give.' 
So  far  as  I  can  recall  that  was  about  the 
substance  of  the  Interview  at  that  time." 

He  further  testified  that  he  expected  the 
members  to  use  or  exert  their  influence  to  stop 
that  kind  of  work,  but  did  not  suggest  in  any 
way,  directly  or  indirectly,  that  any  action  be 
taken  by  them  as  a  brotherhood;  that  he 
gave  them  distinctly  to  understand  that  he 
had  no  advice  to  give,  nor  any  suggestions  to 
make,  in  reference  to  anything  being  done 
by  the  brotherhood  as  a  body.  Bartholomew 
also  testified  that  when  -Oreen  mentioned  the 
matter  he  (Bartholomew)  told  him  that  he 
liad  already  taken  the  matter  up  with  Arthur, 
Grand  Chief  E&iglneer,  with  a  view  of  taking 
some   action   against   these  men.     Appellee 


testified  that  at  the  meeting  of  the  lodge  at 
which  be  was  expelled  Mr.  Bartholomew  had 
stated  that  Green  had  had  three  of  the  mem- 
bers before  him,  and  given  them  to  under* 
stand  that  "this  thing  had  to  stop."  Keiton 
also  testifying  as  to  what  had  been  told  him, 
and  not  of  his  own  knowledge,  said  that  he 
understood  McCool  to  say  that  Green  had 
said  that  complaint  had  been  made  to  him  by 
the  lawyers  that  exengineers  by  expert  testi- 
mony had  "knocked  their  pins  from  under 
them,"  and  that  Green  had  said  that  it  must 
be  stopped,  otherwise  he  would  hold  the 
brotherhood  responsible,  and  dismiss  the  en- 
gineers then  in  the  service  of  the  company  "for 
giving  incompetent  testimony."  The  testi- 
mony by  appellee  and  Keiton  is  purely  hear- 
say, and  adds  nothing  to  what  was  shown  by 
the  testimony  of  J.  J.  Bartholomew  and 
Oreen,  and  there  is  no  substantial  difllerence 
between  the  testimony  of  Bartholomew,  call- 
ed by  plaintiff  as  a  witness,  and  that  of 
Green.  The  sum  and  substance  of  the  evi- 
dence on  this  point  is  that  Green  complained 
generally  of  certain  exengineers,  including  ap- 
pellee, members  of  the  brotherhood.  In  rid- 
ing about  over  the  country  on  their  travel- 
ing cards.  Issued  to  them  as  members,  so- 
liciting lawsuits  against  the  company  In  the 
Interest  of  attorneys,  and  then  testifying  as 
expert  witnesses  In  those  cases,  and  threat- 
ened that  If  the  brotherhood  upheld  such 
conduct  In  members  he  would  In  case  of  a 
verdict  In  such  cases  against  the  company, 
based  upon  the  negligence  of  an  engineer,  dis- 
charge the  engineer. 

Now,  looking  to  what  was  in  fact  done  by 
the  local  lodge,  which  atTords  basis  for  this 
suit,  in  the  trial  and  expulsion  of  appellee 
upon  the  grounds  and  for  the  offenses 
charged,  and  particularly  in  his  expulsion  up- 
on the  second  specification,  viz.,  testifying 
against  the  Cotton  Belt  Railway  Company  In 
the  Bolton  Case,  it  cannot  be  said  that  the 
evidence  supports  a  finding  that  appellant, 
acting  through  Green,  its  general  superin- 
tendent, either  Instigated  or  suggested  such 
action,  or  conspired  with  the  members  of  the 
lodge  therein.  There  Is,  in  fact,  no  evidence 
to  support  such  finding,  or  to  authorize  the 
verdict  and  Judgment  against  appellant  It 
goes  no  farther  than  to  create  "a  bare  sur- 
mise or  suspicion"  of  the  guilty  connection  of 
appellant  with  the  wrongful  expulsion  of  ap- 
pellee In  manner  and  form  charged,  and  this 
Is,  in  law,  no  evidence.  There  were  many 
ways  far  short  of  the  extreme  penalty  of  ex- 
pulsion by  which  the  brotherhood  could  show 
to  the  offending  brethren,  If  they  were  in 
fact  such,  that  it  did  not  uphold  the  conduct 
charged  against  them.  It  cannot  be  fairly 
said  that  there  Is  anything  In  the  evidence  to 
show  that  Oreen  Intended  or  desired  that 
they  should  be  expelled,  or  to  direct  or  in- 
fluence In  any  way,  the  action  of  the  local 
lodge. 

It  may  be  that  the  expression  In  the  former 
opinion  that  the  evidence  upon  the  first  trial 
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raised  the  Issue  of  tbe  liability  of  appellant 
led  the  trial  court  into  tbe  error  of  submittiiig 
tbe  Issue  upon  this  trial.  However  that  may 
be,  It  Is  our  conclusion  now  that  the  verdict 
and  Judgment  against  appellant  have  no  evi- 
dence to  support  them.  The  court  should 
have  instructed  a  verdict  for  appellant.  In 
such  case  It  Is  tbe  duty  of  this  court  to  re- 
verse the  Judgment  of  the  trial  court  and 
to  render  Judgment  for  appellant  Stevens 
V.  Masterson,  90  Tex.  417,  39  S.  W.  292,  921 ; 
Henne  &  Meyer  v.  Moultrie,  97  Tex.  216,  77 
8.  W.  807. 

The  Judgment  of  tbe  court  below  la  revers- 
ed, and  Judgment  bere  rendered  for  appellant 

Reversed  and  rendered. 

On  Rehearing. 

Upon  tbe  bearing  of  this  appeal  the  Judg- 
ment of  tbe  trial  court  was  reversed,  and 
Judgment  rendered  for  appellant  upon  its 
twentieth  assignment  of  error  presenting  the 
point  that  there  was  no  evidence  upon  which 
appellant  could  be  held  liable  to  appellee  for 
damages  in  the  matter  complained  of  in  the 
petition.  Reference  to  our  former  opinion 
will  fully  disclose  the  grotmds  upon  which 
this  conclusion  is  based.  Both  parties  seem 
rather  to  have  concluded  that  in  our  former 
opinion  this  question  was  settled  against  ap- 
pellant's contention,  which  conclusion  we  can- 
not say  was  not  Justified  on  their  part  For 
this  reason  probably  the  question  was  not  pre- 
sented as  fully  in  tbe  briefs  as  it  otherwise 
would  have  been.  Upon  further  consideration 
of  tbe  question,  in  the  light  of  tbe  able  and  ex- 
haustive brief  and  argument  of  counsel  for  ap- 
pellee, upon  motion  for  rehearing,  we  have  con- 
cluded that  we  were  in  error  upon  this  point, 
and  as  we  have  concluded  that  none  of  the 
other  assignments  of  error  present  grounds 
for  reversal,  our  conclusion  that  we  were  in 
error  in  sustaining  the  twentieth  assignment 
requires  an  affirmance  of  tbe  Judgment 

Tbe  evidence  of  the  acts  of  Green,  ap- 
pellant's general  manager,  upon  wbldi  Its 
liability  is  predicated,  is  in  tbe  main  set  out 
in  tbe  original  opinion.  Other  collateral 
matters,  however,  which  we  now  think  were 
fairly  entitled  to  be  considered  by  the  Jury, 
in  determining  appellant's  liability,  are  not 
referred  to.  This  evidence  tends  to  show 
that  Green's  purpose  was  to  prevent  appellee 
Thompson  from  testifying  generally,  as  an 
expert  in  suits  against  appellant  company, 
and  there  is  more  than  a  suggestion  that 
this  referred  partly,  at  least,  to  his  testi- 
mony in  the  Bolton  Case,  which  tiad  been 
once  tried,  with  an  adverse  verdict  against 
appellant  based  to  some  extent  at  least  on 
the  appellee's  testimony  as  an  expert  on  the 
operation  of  air  brakes.  This  case  was  still 
pending.  Coupled  with  this  was  the  com- 
plaint of  Green  that  appellee  and  others  bad 
been  running  around  stirring  up  litigation 
against  appellant  and  soliciting  lawsuits  for 
certain  attorneys. '  Probably  no  legitimate 
complaint  could  be  made  of  Green's  desire 


and  efforts  to  put  a  stop  to  this  practice. 
But  any  attempt  by  any  means,  to  prevent 
bis  testifying  In  cases  against  appellant  as 
an  expert  or  ottaerwlse,  when  called  upon,  or 
to  interfere  witb  the  due  administration  of 
the  law,  in  this  particular,  was  unlawful. 
It  not  only  affected  appellee  but  tbe  genera} 
public  as  well.  Our  views  on  this  question 
are  sufficiently  indicated  in  our  opinion  upon 
tbe  former  appeal  of  this  case.  91  S.  W. 
834,  16  Tex.  Ct  R^.  467.  There  la  no 
doubt  that  there  was  a  distinct  threat  on 
the  part  of  Green  that  if  engineers,  member* 
of  the  Brotherhood  of  Locomotive  Engineers^ 
and  not  In  the  employ  of  tbe  company,  tes- 
tified as  expert  witnesses  In  suits  against 
tbe  company,  and  upon  such  testimony  ther» 
was  a  verdict  against  the  company  predi- 
cated upon  the  negligence  of  an  engineer,  he 
would  ."accept  tbe  verdict  of  tbe  Jury"  and 
discharge  tbe  engineer,  unless  the  brother- 
hood did  something  to  put  a  atop  to  this 
practice.  This  was  a  suggestion  to  tbe 
brotherhood  as  an  organization,  and  to  tbe 
members  of  the  lodge  of  which  appellee  was 
a  member,  to  do  something  to  put  a  stop  to 
appellee's  so  testifying  in  any  way  against 
the  company.  It  is  not  necessary  that  Green 
should  have  bad  in  view  tbe  particular 
action  that  was  taken  by  tbe  brotherhood. 
It  la  sufficient  to  show  that  bis  purpose  was 
an  unlawful  purpose,  and  that  he  intended, 
and  to  some  extent  by  the  influence  of  bis 
threat  to  discharge,  compelled  some  action 
on  the  part  of  tbe  brotherhood  either  to  en- 
force obedience  to  his  expressed  desire  or 
to  punish  him  for  disobedience.  It  is  clear 
from  the  evidence  that  it  was  tbe  intention 
of  the  members  of  the  local  lodge  to  put  a 
stop  to  appellee's  testifying  as  an  expert 
against  appellant  and  It  is  a  fair  deduction 
from  all  the  testimony  that  they  acted  under 
pressure  of  Green's  threat  and  that  be  in- 
tended that  they  should  do  so.  In  our  form- 
er opinion  we  think  we  laid  too  much  stress- 
upon  the  fact  that  the  evidence  did  not  In- 
dicate that  Green  suggested  that  tbe  broth- 
erhood should  go  to  the  extent  of  expdiing 
appellee,  and  not  enough  upon  the  evidence- 
which  tended  to  show  that  be  intended,  by 
means  of  his  threat,  to  enforce  some  actl<»k 
on  the  part  of  tbe  brotherhood  to  put  a 
stop  to  appellee's  testifying  as  an  expert 
witness  against  appellant  company.  It  may 
be  that  Green,  as  general  manager,  would 
have  beoi  Justified  in  discharging  an  en- 
gineer, or  any  other  employ^  in  case  It 
had  been  shown  by  the  verdict  of  a  Jury 
that  an  accident  resulting  In  loss  to  the  com- 
pany, bad  been  caused  by  his  negligence,  but 
it  is  impossible  to  see  why  this  result  should 
have  been  threatened  only  in  cases  where  tbe 
verdict  of  the  Jury  was  predicated  upon  tbe 
testimony  of  an  exenglneer,  member  of  the 
Brotherhood  of  Locomotive  Engineers,  and 
then  only  in  case  tbe  brotherhood  took  no 
step  to  put  a  stop  to  such  witnesses  testify- 
ing as  experts,  unless  for  tbe  purpose  of  con- 
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trolling  the  acUon  of  sacb  peraons  throagb 
tbe  lodge  of  wbicb  they  were  members. 

A  conspiracy  or  agreement  to  accomplish 
an  unlawful  purpose  can  seldom  be  estab- 
lished by  direct  evidence.  Oreen  may  bare, 
as  be  says,  very  carefully  refrained  from 
suggesting  what  action  be  taken  by  the 
local  lodgCk  but  tbat  be  Intended  that  some 
action  be  takoi,  and  enforced  the  same  by 
his  threat,  Is  clear.  From  all  of  the  cir- 
cumstances in  evidence,  some  of  trifling 
weight  It  is  true,  when  taken  singly,  we 
think  tbat  the  Issue  was  fairly  raised  tbat 
Green  directly  Instigated  the  members  of 
the  local  lodge  to  take  some  action  against 
appellee  for  the  purpose  of  stopping  his 
month  as  an  expert  witness  in  cases  against 
appellant.  It  is  immaterial  tbat  he  did  not 
Intend  or  suggest  that  the  lodge  take  the 
particular  action  that  was  taken,  his  pur- 
pose being  unlawful.  The  purpose  of  the 
members  of  the  lodge  reflected  the  purpose 
of  Green,  as  they  understood  It,  as  shown 
by  the  fact  that  appellee  could  at  any  time 
have  avoided  punishment  for  all  of  his  mis- 
deeds as  charged  against  him  by  a  promise 
not  to  testify  as  an  expert  against  appellant 
any  more,  as  is  shown  in  our  (qpinlon  on  the 
former  appeal. 

It  is  only  when  reasonable  minds  cannot 
differ  as  to  the  deductions  to  be  fairly  drawn 
from  the  evidence  that  the  court  is  author- 
ised to  say  that  there  is  no  Issue  to  be  sub- 
mitted to  the  jury.  No  citation  of  authority 
Is  needed  upon  this  proposition.  Applying 
It  to  the  evidence  in  the  record,  we  are  of 
the  opinion  tbat  the  trial  court  did  not  err 
In  submitting  to  the  Jury  the  issue  of  ap- 
pellant's liability  and  that  the  evidence  is 
Buflldent  to  sustain  the  verdict. 

Other  errors  referred  to  In  our  original 
opinion  are  not  considered  sufficleot  to  re- 
quire a  reversaL 

Tbe  motion  for  rehearing  is  granted,  the 
former  judgment  reversing  the  judgment 
of  tbe  trial  court  and  rendering  judgment 
for  appellant  is  set  aside,,  and  tbe  judgment 
of  the  trial  court  affirmed. 


WESTERN  UNION  TELEGRAPH  CO.  T. 
LANDRY.' 

(Court  of  Civil  Appeals  of  Texas.     Jan.  15, 
190&    On  Rehearing,  Feb.  12,  1908.) 

1.  Telegbaphs— Delay  ir  Tbanbuissior  of 

Message— Dahaoes. 

Plaintiff  in  Texas  sent  a  telegram  to  her 
father  in  Louisiana  that  her  bnsband  was  "very 
low.  send  some  one  to  me."  The  transmission 
of  tbe  message  was  delayed.  Her  husband  died, 
and  plaintiff  was  obliged  to  bury  him  in  Texas 
because  of  the  failure  of  her  brother  to  reacti 
her  in  time  to  take  the  body  back  to  Louisiana. 
Beld,  tbat  the  damages,  because  she  was  unable 
to  bury  Iier  hnslwnd  in  Louisiana,  could  not  be 
recovered,  as  guch  a  consequence  of  delay  was  not 
within  the  anticipation  or  knowledge  of  defendant. 

fEd,  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4S,  Telegraphs  and  Telephones,  {  65.] 

*Wrlt  of  error  granted  by  Supreme  Court 


2.  BaHB— SCTFIOIBRCT  OF  EVIDENOK. 

Evidence  in  an  action  to  recover  for  delay 
in  sending  a  telegram  considered,  and  held  to 
show  that  the  agent  receiving  the  message  had 
notice  that  plaintiff  sent  the  message  to  a  rela- 
tive or  some  one  interested  in  her;  tliat  she 
wished  some  one  sent  to  her  at  once  because  of 
the  serious  illness  of  her  husband;  and  that 
there  was  negligent  delay  in  its  transmission, 
which  cause  the  failure  of  some  one  of  her  fam- 
ily to  arrive  in  time  to  assist  in  the  arrange- 
ments for  the  funeral. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  {  63.] 

3.  Sauk— Message— SnTTiciKNOY  of  Notick. 

Plaintiff  sent  a  telegram  to  a  person  of  a 
different  name,  not  designated  as  a  relative,  tell- 
ing him  that  her  husband  was  "very  low,  send 
some  one  to  me."  Held,  in  an  action  to  recov- 
ed  damages  for  delay  in  sending  the  message, 
resulting  in  failnre  of  a  member  of  her  fam- 
ily to  reach  her  In  time  to  assist  in  the  ar- 
rangements for  the  funeral  of  her  husband, 
that  it  was  immaterial  tliat  the  message  did  not 
designate  the  relationship  of  tbe  addressee  to 
the  sender  or  the  name  or  relationship  of  the 
person  to  be  sent. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  i  66.] 

4.  Save— Negligence  of  Thibd  Pebsorb. 

■Plaintiff  telegraphed  her  father  that  her 
husband  was  "very  low,  send  some  one  to  me," 
but  defendant  delayed  sending  the  message,  and 
her  brother,  who  came  in  response  to  the  mes- 
sage, did  not  arrive  until  after  she  had  buried 
her  husband.  Plaintiff  desired  to  have  the  bo<^ 
embalmed  and  taken  to  another  state  for  bnrial, 
but  was  unable  to  do  so  because  of  the  failnre  of 
her  brother  to  arrive  in  time  with  funds  for  that 

Eurpose.  Held,  tliat  plaintiff  was  not  responsi- 
le  for  the  negligence  of  her  father  in  failing 
to  telegraph  her  tbat  her  brother  was  coming 
with  funds,  although,  had  he  done  so,  she  could 
have  had  the  body  embalmed  before  her  brother 
reached  her. 

5.  TaiAL  —  InsrauoTions  —  Iorobino    Evi- 

DEKCX. 

■Plaintiff  telegraphed  her  father  that  her 
husband  was  "very  low,  send  some  one  to  me," 
but  defendant  delayed  sending  the  message,  and 
her  brother,  who  came  in  response  to  the  mes- 
sage, did  not  arrive  until  after  she  had  buried 
her  husband.  Plaintiff  desired  to  have  the  body 
embalmed  and  taken  to  another  state  for  burial, 
but  was  unable  to  do  so  because  of  the  failure 
of  her  brother  to  arrive  in  time  with  funds  for 
tbat  purpose.  Held,  that  an  instruction  in  an 
action  for  damages  resulting  from  the  delay 
that,  if  plaintiff  could  have  had  tbe  body  em- 
balmed without  assistance  from  her  family,  and 
if  she  was  negligent  in  failing  to  do  so,  and 
such  negligence  contributed  to  tbe  damages  al- 
leged, the  verdict  should  be  for  defendant  was 
properly  refused,  as  the  undisputed  testimony 
was  that  she  was  without  funds,  and  she  was 
not  bound  to  appeal  to  others  for  help. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §{  613-623.] 

6.  Telegbaphs— Tbansmisston  of  Message- 
Delay— Bukden  OF  Pboop. 

Plaintiff  telegraphed  her  father  that  her 
bnsband  was  "very  low,  send  some  one  to  me," 
but  defendant  delayed  sending  the  message,  and 
her  brother,  who  came  in  response  to  the  mes- 
sage, did  not  arrive  until  after  she  had  buried 
her  husband.  Plaintiff  desired  to  have  the  body 
embalmed  and  taken  to  another  state  for  burial, 
but  was  unable  to  do  so  because  of  the  failure 
of  her  brother  to  arrive  in  time  with  funds  for 
that  purpose.  Held,  in  an  action  for  damages, 
the  burden  was  on  plaintiff  to  show  that  her. 
brother  could  have  come  in  time  had  the  mes- 
sage not  been  delayed. 

[Ed.  Note.— For  cases  In  pohit,  see  Cent.  Dig. 
vol.  46,  Telegraphs  and  Telephones,  {  61.] 
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7.  Save— InsTRnoTioNS. 

Plaintiff  telegraphed  her  father  that  her 
hasband  was  "very  low,  send  some  one  to  me," 
but  defendant  delayed  sending  the  message,  and 
her  brother,  who  came  in  response  to  the  mes- 
sage, did  not  arrive  until  after  she  had  buried 
her  husband.  Plaintiff  desired  to  have  the  body 
embalmed  and  taken  to  another  state  for  burial, 
but  was  unable  to  do  so  because  of  the  failure 
of  her  brother  to  arrive  in  time  with  funds  for 
that  purpose.  Held,  in  an  action  for  damages, 
that  a  charge  authorizing  a  recovery  if  the 
brother  was  prevented  from  arriving  in  time  by 
defendant's  negligence  was  not  erroneous  where 
the  evidence,  although  failing  to  show  that  the 
brother  who  came  could  have  come  in  time  had 
the  message  been  promptly  sent,  shows  that  an- 
other brother  could  have  gone  to  her  in  time. 

8.  COBFOSATIORS— TOBTB— EXEICPLABT    DaKA- 
GES. 

Exemplary  damages  are  not  recoverable  of 
a  corporation  where  the  negligence  complained 
of  is  that  of  a  servant,  unless  the  servant  acts 
by  the  direction  of  the  employer,  or  the  employ- 
er ratifies  the  act 

[Ed.  Note. — For  cases  in  point,  see  Gent.  Dig, 
vol.  12,  Corporations,  {  1909.] 

9.  Texeobafhb— DicLAT  IN  Sending  Message 

— EiZElfPLABT  DaHAOBB. 

Exempieu-y  damages  for  delay  in  sending  a 
telegram  cannot  be  recovered  where  the  negli- 
gence is  that  of  defendant's  agent,  and  there  is 
nothing  to  show  that  the  act  was  directed  or 
ratified  by  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  {  71.] 

On  Rehearing. 

10.  Sakk— Dakagxs. 

Plaintiff  gave  defendant  a  telegram  to  send 
to  her  father  that  her  husband  was  "very  low. 
send  some  one  to  me,"  bnt  defendant  delayed 
sending  the  message,  so  that  her  brother,  who 
came  in  response  to  the  message,  did  not  arrive 
until  after  her  hnsband  was  buried.  Held,  that 
defendant  company  was  not  liable  for  damages 
for  mental  anguish  because  of  the  brother's 
failure  to  be  present  and  assist  at  the  funeral, 
as  plaintltTs  object  in  telegraphing  was  to  have 
some  one  sent  to  her  who  would  assist  in  taking 
the  body  to  anoHier  state  for  burial,  and,  had 
the  brother  arrived  in  time,  the  burial  where  the 
death  occurred  would  not  have  taken  place. 

[Ed.  Note. — For  cas^  in  point,  see  Cent.  Dig. 
vol.  ^,  Telegraphs  and  Telephones,  {{  69,  70.] 

Appeal  from  District  Court,  Bezar  Coun- 
ty;  Winchester  Kelso,  Special  Judge. 

Action  by  Ida  Landry  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

Webb  &  Ooeth,  for  appellant  Cocke  & 
Cocke,  for  appellee. 

JAMES,  C.  J.  This  action  was  for  damages, 
actual  and  exemplary,  for  the  negligent 
transmission  of  a  message,  sent  by  Ida  Land- 
ry, as  follows:  "Sam  Roundtree,  Scbriever, 
La.  Ous  Landry  very  low,  send  some  one  to 
me.  Answer."  The  petition  alleged  that  Gus 
Landry  was  plaintltTs  husband,  who  was 
sick  at  Center  Point,  Tex.  That  defoidant's 
agent  was  informed  of  bis  sickness,  and  well 
acquainted  with  the  conditions  and  circum- 
stances surrounding  plaintiff  that  would  put 
defendant  on  notice  of  the  necessity  of 
promptly  sending  and  delivering  said  tele- 
gram, and  which  in  fact  the  message  itself 
did.     That  it  was  accepted  at  7  o'clock  a. 


m.,  of  March  1,  1906,  and  not  forwarded  until 
about  10:45,  and  not  delivered  at  Scbriever 
until  after  11  a.  m.  of  that  day.  That,  bad 
it  been  promptly  transmitted  and  delivered, 
Sam  Roundtree,  who  was  her  father,  or  some 
one  under  his  direction  could  have  taken  the 
west-bound  passenger  train  at  Sdirlerer  at 
about  10:20  a.  m.  of  that  day,  and  the  result 
of  said  delay  was  that  Sam  Roundtree  could 
not  come  nor  send  any  one  to  plaintiff  until 
by  the  train  on  the  following  day,  causing  a 
delay  of  24  hours.  That  her  brother,  Sam 
Roundtree,  Jr.,  came  by  that  train,  reaching 
Center  Point  about  11  a.  m.  of  the  3d,  Instead 
of  the  2d,  as  he  would  otherwise  have  done, 
much'  to  the  sorrow,  disappointment,  grief, 
and  humiliation  of  plaintiff.  That  plaintiff's 
hnsband  died  on  March  1,  1905,  and  was  bar- 
led  on  March  2d  at  Center  Point  That  plain- 
titTs  desire  was  to  take  the  body  to  the  fami- 
ly burial  ground  in  Louisiana,  and  she  would 
have  done  this  had  her  brother  arrived  on  the 
train  on  the  2d.  That  she  had  no  money  to 
defray  the  expense  incident  to  transporting 
the  body  to  Louisiana,  bnt  could  and  would 
have  done  this  had  her  brother  arrived  on  the 
2d,  and  by  reason  of  his  not  so  arriving  it  be- 
came necessary  to  bury  the  body  at  Center 
Point  decomposition  having  set  in,  and  she 
having  no  funds  to  have  it  embalmed,  and  it 
devolved  on  her  to  personally  attend  to  the 
details  and  arrangements  for  the  funeral. 
That  she  was  among  strangers,  without  any 
relative  to  aid,  comfort  or  console  her,  and 
was  compelled  to  attend  the  public  burial, 
among  strangers,  alone — ^"that  is,  without 
the  comfort,  consolation,  assistance,  and  sup- 
port of  her  brother — which  caused  her  much 
mental  pain  and  anguish,  much  sorrow  and 
grief  which  would  have  been  tempered  and 
more  easily  home  had  her  said  brother  been 
present  to  cheer,  comfort,  and  assist  her. 
That  plaintiff  was  humiliated  over  the 
thought  tliat  the  people  who  attended  said 
burial  would  conclude  that  she  liad  not  the 
esteem,  regard,  and  sympathy  of  her  people 
because  of  the  failure  of  any  of  them  to  be 
present"  The  petition  also  alleged  gross  neg- 
ligence, and  asked  for  actual  damages  In  the 
sum  of  $500  and  exemplary  damages  In  the 
sum  of  $1,490,  and  the  verdict  was  for  $250 
actual,  and  $750  exemplary,  damages. 

At  the  time  of  the  trial  plaintiff,  by  what 
was  styled  a  "supplemental  petition,"  alleged, 
among  other  things,  that  the  failure  to 
promptly  transmit  the  telegram  was  the 
cause  of  plaintiff's  Inability  to  prepare  the 
body  for  transportation  to  Louisiana  and 
transport  same  as  she  desired ;  and  was  the 
cause  of  plaintiff's  being  deprived  of  the  pres- 
ence, assistance,  comfort,  and  consolation  of 
some  member  of  her  family.  The  Jury  were 
charged  that  they  could  not  award  damages 
by  reason  of  the  fact  that  plaintiff  could  not 
inter  the  remains  In  Louisiana.  This  was 
doubtless  upon  the  theory  that  such  a  con- 
sequence was  not  within  the  anticipation  or 
knowledge  of  defendant  when  the  telegram 
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was  received  for  transmission,  which  we 
think  was  correct  The  case  was  snbmitted 
thus:  "Fifth.  If  the  Jury  believe  from  the 
evidence  that  the  defendant  negligently  failed 
to  promptly  transmit  the  message  in  question 
to  Schrlever,  La.,  as  negligence  has  been  here- 
inbefore defined,  and  that  plaintiff  was  actu- 
ally damaged  by  such  n^ligence,  If  any  In 
fact  there  was,  and  that  such  actual  damage, 
if  any,  was  the  direct  and  proximate  result 
of  the  failure  of  defendant  to  promptly  trans- 
mit said  telegram  to  Schrlever,  La.,  If  there 
was  such  failure,  then  the  Jury  should  find 
for  the  plaintiff,  as  actual  damages,  such  sum 
as  will  be  an  adequate  compensation  for  the 
injury  she  has  sustained,  If  any ;  and  In  es- 
timating such  actual  damages.  If  any,  the  Ju- 
ry should  Include  the  amount  received  by  the 
defendant  for  sending  the  message,  and  in  ad- 
dition the  mental  anguish,  pain,  sorrow,  or 
grief.  If  any,  which  she  sustained  because 
of  the  failure  of  her  brother  to  arrive  at  Oa- 
nahl  on  the  noon  train  of  March  2,  1905,  and 
be  present  and  cheer  and  comfort  her  and  to 
assist  In  the  burial  of  her  husband,  and 
which  she  would  not  have  sustained  had  the 
telegram  been  promptly  transmitted,  and  had 
her  brother  arrived  on  the  noon  train  of 
March  2,  1905." 

In  view  of  the  verdict  we  make  the  follow- 
ing conclusions  from  the  evidence:  That  the 
agent  who  received  the  message  had  notice 
from  It  that  It  was  being  sent  by  Ida  Landry 
to  a  relative  or  some  one  who  had  a  serious 
Interest  in  her  welfare ;  that  Its  purpose  was 
to  have  some  one  In  that  relationship  sent  to 
her  at  once,  on  account  of  the  serious  illness 
of  GuB  Landry,  and  In  view  of  bis  critical 
condition.  In  addition  to  what  the  message 
conveyed  the  agent  bad  been  Informed  during 
the  preceding  night  that  Landry,  whom  he  ap- 
pears to  have  known,  was  dying.  This  was 
conveyed  to  him  by  a  person,  who  went  to  the 
station  during  the  night,  saying  that  he  want- 
ed to  send  a  telegram  for  a  woman  with  a 
dying  husband,  and  he  asked  who  It  was,  and 
the  person  stated,  "It  is  the  person  who  lives 
in  the  rock  honse,"  and  the  agent  remarked 
that  that  was  Landry.  The  agent  then  told 
him  that  be  could  not  get  the  message  off  be- 
fore seven  o'clock.  It  was  therefore  within 
the  contemplation  of  the  agent  from  the  mes- 
sage and  from  what  he  knew  that  Landry 
was  dying,  and  that  the  purpose  of  the  mes- 
sage was  to  provide  for  the  sender  having 
some  one  of  her  people  with  her  In  that  event. 
There  was  negligent  delay  in  the  transmis- 
sion, and  this  was  the  cause  of  the  nonarrlval 
at  Center  Point  of  some  one  of  her  family 
In  time  to  be  with  her  In  respect  to  the  funer- 
al arrangements  and  the  burial  of  her  hus- 
band. 

The  first  assignment  of  error  Is  disposed  of 
by  our  conclusions  of  fact  The  proposition 
under  the  second  and  fourth  assignments  is 
likewise  disposed  of  by  said  conclusions.  In 
this  connection  we  may  state  that  the  case  of 
TeL  Co.  ▼.  Luck,  91  Tex.  178,  41  S.  W.  469,  66 


Am.  St  Rep.  869,  presented  a  different  state 
of  facts.  The  message  there  was  by  Mina 
Luck  to  Bertha  Wlnckler  announcing  "Luck 
la  very  sick,  come  home  at  once."  The  Su- 
preme Court  held  that  Mlna  Luck,  the  wife  of 
the  sick  man  and  mother  of  Bertha,  could 
not  recover  for  anguish  suffered  by  her  be- 
cause the  addressee  was  not  with  her.  That 
the  message  itself,  there  being  no  other  notice 
to  the  defendant  did  not  Inform  It  of  any 
relationship  on  her  part  that  would  cause 
the  company  to  anticipate  that  she  would  suf- 
fer mental  anguish  on  account  of  the  absence 
of  Bertha.  In  the  present  case  the  message 
from  Ida  Landry  was:  "Send  some  one  to 
me."  Defendant  had  notice  that  she  was  com- 
municating to  one  who  was  near  to  her  and 
had  an  Interest  In  her  welfare,  and  that  she 
wanted  some  such  person  sent  to  her  at  once, 
and  had  notice  that  a  failure  to  promptly  for- 
ward the  message  .would  result  In  damage  to 
her,  by  depriving  her  of  the  presence  of  some 
such  person.  In  connection  with  the  death  of 
Landry.  We  think  It  was  Immaterial  that 
the  message  did  not  designate  the  relationship 
of  the  addressee  to  the  sender,  or  the  name 
and  relationship  of  the  person  summoned. 
Elvidently,  from  the  telegram,  the  sender  her- 
self did  not  know  who  would  come.  No  one 
would  suppose  from  It  otherwise  than  that  it 
was  addressed  to  a  person  In  close  relation- 
ship to  the  sender,  and  that  It  sought  to  bring 
one  In  like  relationship,  one  that  would  natu- 
rally be  of  service  and  comfort  to  the  soider 
In  such  an  event 

The  fifth,  sixth,  and  seventeenth  assignments 
are  grouped,  and  under  them  the  point  is 
made  that  It  appears  from  plaintiff's  testi- 
mony that  it  was  not  contemplated  by  the 
contract  that  plaintifTs  brother  would  come 
in  response  to  the  message  to  be  present  to 
cheer  and  comfort  her  and  to  assist  In  the 
burial  of  her  husband.  Her  testimony  shows 
that  her  intention  was  to  take  the  remains 
to  Louisiana.  She,  being  without  funds  to 
effect  this  purpose,  expected  that  the  person 
coiAlmg  would  supply  her  with  funds  to  do  so. 
Appellant's  argument  is  that  upon  this  testi- 
mony she  could  not  recover  for  such  person 
not  being  with  her  at  the  burial  of  her  hus- 
band which  took  place  In  Center  Point,  for 
the  reason  that  such  matter  was  not  Jn  con- 
templation by  her  when  she  sent  the  mes- 
sage, and  was  therefore  not  possibly  within 
the  contemplation  of  the  telegraph  company. 
The  argument  Is  not  sound.  The  rule  ap- 
proved In  Tel.  Co.  V.  Edmondson,  91  Tex.  209, 
42  S.  W.  550,  and  other  cases  cited,  is  that: 
"When  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damages, 
which  the  other  ought  to  receive  in  respect  to 
such  breach  of  contract  should  be  such  as 
may  fairly  and  reasonably  be  considered  as 
arising  naturally,  1.  e.,  according  to  the  usual 
course  of  things  from  such  breach  of  contract 
Itself,  or  as  may  be  reasonably  supposed  to 
have  been  in  the  contemplation  of  the  parties 
at  the  time  that  they  made  the  contract  as 
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the  probable  result  of  the  breach  of  It"  The 
appellant  knew  from  the  telegram  Itself  that 
the  purpose  plalntUf  had  In  sending  it  was 
to  have  some  one  sent  to  her  In  reference  to 
results  that  would  naturally  follow  from  the 
low  and  dying  condition  of  Ous  Landry ;  It 
being  in  evidence  that  the  agent  had  been  in- 
formed durling  the  previous  night  that  Gua 
Landry  was  dying.  The  plain  language  of 
the  message  called  for  some  one  to  be  sent  to 
ber.  It  seems  to  us  that  defendant  must  have 
known  that  a  failure  to  send  or  deliver  the 
message  promptly  might  naturally  result  in 
some  one  not  being  sent  to  her  in  time  to 
meet  the  circumstances  she  would  be  placed 
tn  by  Landry's  death.  In  fact  the  company 
bad  no  notice  from  the  telegram  or  otherwise 
that  her  purpose  at  the  time  was  to  ship  the 
remains  to  Louisiana,  and  therefore  any  men- 
tal anguish  caused  by  her  disappointment  in 
this  respect  was  not  recoverable,  amd  we  sup- 
pose this  is  why  the  court  excluded  any  re- 
covery on  that  ground.  We  think,  however, 
the  company  would  nevertheless  be  liable  for 
4Uiy  mental  anguish  occasioned  her  by  the  de- 
lay In  transmission,  which  would  naturally 
result  to  ber  from  not  having  the  presence, 
assistance,  and  comfort  of  one  of  ber  rela- 
tions in  the  event  indicated  by  the  message 
and  by  what  the  agent  knew  was  about  to 
bappen,  to  wi^  the  death  and  burial  of  Gus 
Landry.  The  fact  that  she  expected  when 
-she  sent  the  message  that  a  burial  would  not 
take  place  in  Center  Point,  but  that  she  would 
send  the  body  to  Louisiana  for  burial  does 
not  lessen  the  fact  that  defendant  violated 
Its  contract,  and  does  not  relieve  it  from  lia- 
bility for  the  results  that  naturally,  or  In  the 
ordinary  course  of  things,  would  be  reason- 
ably ^q;>ected  to  follow  from  the  breach  of 
its  contract,  in  view  of  the  facts  known  to 
the  agent.     The  assignments  are  overruled. 

The  twelfth  assignment  complains  of  the 
refusal  of  this  charge:  "At  the  request  of  the 
-defendant  you  are  instructed  that  in  the 
event  you  find  that  Sam  Roundtree,  the  fa- 
ther of  plaintiff,  failing  to  answer  the  mes- 
sage sent  to  bim,  was  negligent,  and  that  such 
negligence,  if  any,  caused,  or  contributed  to 
■cause,  the  plaintlfCs  damages,  you  will  return 
a  verdict  in  favor  of  defendant"  The  fact  Is 
Landry  did  not  die  until  midnight  of  March 
1st  It  is  true  that  had  her  father  answered, 
saying  that  one  of  them  would  take  the  train 
next  morning  with  funds  to  embalm  the  body, 
she  might  have  had  the  body  embalmed  for 
taking  to  Louisiana,  and  no  burial  In  Center 
Point  would  have  taken  place.  But  we  fall 
to  see  upon  what  principle  plalntlfT  would  be 
charged  with  negligence  of  her  father  which 
was  In  no  sense  hers.  The  father,  not  being 
Informed  that  Landry  was  dead  or  dying 
could  not  well  have  been  expected  to  send  an 
answer  In  view  of  such  a  condition. 

The  thirteenth  complains  of  the  refusal  of 
this  instruction:  "If  you  find  from  the  evi- 
<lence  that  plaintiff,  without  the  presence  and 


assistance  of  a  member  of  ber  family,  could 
have  caused  the  body  of  her  husband  to  b« 
embalmed  and  prepared  for  Bhlpment  to  Lou- 
isiana on  the  occasion  of  his  death,  and  that 
she  was  negligent  in  failing  to  have  said  body 
embalmed, , and  that  such  negligence,  if  any, 
caused  or  contributed  to  cause  the  damages 
alleged,  then  in  that  event  you  will  find  for 
the  defendant"  The  fourteenth  Is  that  the 
following  Instruction  should  not  have  been 
refused:  "It  you  believe  from  the  evidence 
that  the  plaintiff  did  not  Intend  to  inter  the 
remains  of  her  husband  in  Louisiana,  but  did 
intend  to  bury  same  at  Center  Point,  as  was 
done,  then  you  will  find  for  the  defendant" 

The  latter  instruction  is  defended  upon  the 
ground  "that  the  entire  theory  of  plaintiff's 
case  was  based  on  the  fact  that  she  desired 
to  embalm  the  body  and  ship  It  to  Louisiana, 
and,  unless  the  Jury  believed  tbat  such  was 
her  Intention,  they  should  have  been  instruct- 
ed to  return  a  verdict  for  the  defendant"  This 
we  have  already  sufficiently  discussed.  The 
former  instruction  (thirteenth  assignment)  is 
claimed  to  have  been  a  proper  one  for  the 
reason  that  if  plaintiff  could  have  caused 
the  body  to  be  embalmed  without  the  pres- 
ence of  her  family,  the  remains  could  have 
been  shipped  as  she  desired,  and  the  presence 
of  her  brother  at  Center  Point  would  not 
have  been  needed  on  the  occasion  of  the  fu- 
neral and  burial,  and  no  damage  would  there- 
fore have  been  sustained.  The  undisputed 
teetimcny  was  that  she  was  without  funds  to 
pay  for  such  services.  It  Is  true  the  Jury 
might  have  reached  the  conclusion  that  the 
undertaker  would,  nevertheless,  have  embalm- 
ed the  body  on  credit  or  others  would  have 
helped  her  with  funds  had  she  requested  it 
of  them,  but  she  was  under  no  obligation.  In 
her  circumstances,  to  make  such  appeals. 

The  fifteenth  assignment  Is  that  the  evi- 
dence conclusively  shows  that  plaintiff's  broth- 
er, Sam  Roundtree,  Jr.,  could  not  have  left 
Scbrlever  in  time  to  have  reached  plaintiff 
by  the  noon  train  of  March  2d,  by  reason 
of  the  fact  tbat  he  was  not  there  on  that  day, 
and  it  was  therefore  error  to  charge  the  Jury 
that  plaintiff  could  recover  for  mental  an- 
guish sustained  by  her  because  of  the  failure 
of  her  brother  to  arrive  on  said  noon  train. 
We  have  examined  the  testimony,  and  we 
think  it  fails  to  show  that  her  brother,  Sam 
Roundtree,  Jr.,  could  have  come  on  the  train 
that  arrived  In  Center  Point  on  March  2d. 
He  was  admittedly  not  In  Scbrlever  that  day, 
but  was  somewhere  at  work  on  a  branch 
road  that  runs  out  from  Scbrlever  a  distance 
of  about  15  mile&  Upon  the  testimony  as 
it  Is,  the  Jury  could  not  have  found  that 
had  the  message  arrived  and  been  delivered 
promptly  on  the  morning  of  March  1st  Sam 
Roundtree,  Jr.,  could  have  been  obtained  in 
time  for  that  morning's  train.  The  burden 
of  proof  was  upon  plaintiff  as  to  such  a 
fact,  and  the  Jury  could  not  find  it  by  con- 
jecture.   The  charge  complained  of  by  this 
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asslgninent  la  attacked  upon  the  ground  that 
It  authorhsed  a  recovery  If  the  brother,  Sam 
Boundtree,  Jr.,  wag  prevented  from  arriving 
In  Center  Point  at  noon,  March  2d,  by  de- 
fendant's negligence  when  the  Jury  could  not 
from  the  evidence  have  found  such  to  be  the 
fact  We  admit  some  doubt  concerning  this 
assignment,  but  we  think  it  should  be  over- 
ruled for  the  following  reasons:  There  was 
another  brother,  Joe,  who  was  at  Schriever 
that  day.  He  was  within  the  purview  <^  the 
message.  The  father  (who  was  also  there) 
testified  that  he  had  made  arrangements  to 
go,  and  had  told  hla  sons  to  be  ready  in  case 
his  daughter  telegraphed  that  assistance  was 
needed.  The  message  was  for  some  one  to 
come — ^Do  particular  one.  The  charge  com- 
plained of  did  not  have  necessary  reference 
to  the  brother  Sam.  It  applied  as  well  to  the 
other  brother.  And  the  charge  could  with- 
out Impropriety  have  Included  mention  of 
the  father  or  a  rdative  generally.  The 
charge,  which  to  copied  above,  required  the 
Jury  to  find  first  that  plaintiff  was  actually 
damaged  by  the  negligent  failure  to  prompt- 
ly transmit  the  message,  and  that  such  ac- 
tual damage  was  the  proximate  and  direct 
result  of  such  failure.  The  latter  part  of  the 
charge  directed  them  to  the  elements  of  dam- 
age. This  confined  them  to  mental  anguish, 
sorrow,  or  grief,  sustained  In  regard  to  the 
burial,  which  plaintiff  would  not  have  suffer- 
ed had  the  telegram  been  promptly  trans- 
mitted, and  had  her  brother  arrived  In  time 
to  cheer,  comfort,  and  assist  her.  The  ref- 
erence to  her  brother,  we  think,  could  not 
have  been  misleading  or  prejudicial.  As  be- 
fore  stated,  there  was  another  brother  who 
could  have  been  there.  The  Jury  have  evi- 
dently found  that  plaintiff  would  have  been 
saved  mental  anguish  and  grief  In  reference 
to  the  bnrlal  had  the  telegram  not  been  de- 
layed In  transmission. 

The  finding  of  exemplary  damages  Is  com- 
plahied  of.  We  think  this  should  be  sus- 
tained. We  think  the  conduct  of  defendant's 
agent  or  agents  In  transmitting  the  message 
amounted  to  nothing  more  than  ordinary  care- 
lessness. But  it  Is  settled  In  this  state  that 
exemplary  damages  are  not  recoverable  of  a 
corporation  where  the  gross  negligence  is  that 
of  the  servant,  unless  he  commit  the  act  by 
direction  of  the  employer,  or  the  employer  has 
in  some  manner  ratified  or  adopted  this  act 
Of  this  there  is  no  testimony.  Ry.  v.  Garcia, 
70  Tex.  207,  7  8.  W.  802;  Tel.  Co.  v.  Karr, 
5  Tex.  ClT.  App.  62.  24  S.  W.  302.  Besides 
the  charge  defined  gross  negligence  as  "that 
high  degree  of  negligence  that  a  person  of 
ordinary  care  and  prudence  would  not  be 
guilty  of."  From  this  instmctlon  the  Jury 
would  have  been  apt  to  construe  as  gross 
negligence  an  act  which  an  ordinarily  care- 
ful iierson  would  not  have  committed. 

The  Judgment  for  actual  damages  la  af- 
firmed, but  that  for  exemplary  damages  la 
set  aside. 
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AflBrmed  In  part  Revorsed  and  rendered 
in  part 

On  Rehearing. 

Appellee's  motion  alleging  error  In  the 
Judgment  of  this  court  disallowing  exemplary 
damages  la  overruled.  Appellant's  motion  al- 
leges error  In  the  affirmance  of  the  Judgment 
for  actual  damages. 

Under  the  proof  In  this  record  plaintiff's 
purpose  In  sending  the  message  was  to  have 
the  presence  of  some  one  of  her  relatives 
with  her  In  Center  Point  by  the  noon  train 
of  March  2d,  to  be  with  her  and  assist  her 
In  reference  to  conveying  the  body  to  Louisi- 
ana. This  purpose  Involved  the  purpose  of 
avoiding  a  burial  at  Center  Point  There- 
fore it  may  be  said  that  she  had  the  purpose 
at  the  time  the  message  was  sent  to  avoid 
a  burial  at  Center  Point  Defradant  could 
not  be  held  liable  for  any  mental  anguish 
plaintiff  may  have  suffered  In  consequence 
of  the  disappointment  of  her  desire  to  have 
the  body  taken  to  Louisiana,  because  defend- 
ant had  no  notice  of  such  desire  ar  purpose. 
The  only  phase  of  the  case  upon  which  re- 
covery could  be  predicated  would  be  the  men- 
tal anguish  she  sustained  because  of  the  fail- 
ure of  some  one  of  her  family  to  arrive  by 
the  train  on  that  day,  to  be  present  and  to  _ 
cheer  and  assist  her  on  the  occasion  of  the  ' 
burial  of  her  husband  at  Center  Point  This 
situation  would  naturally  have  been  what 
defendant  might  have  expected  would  occur 
from  a  failure  to  deliver  the  message  prompt- 
ly, from  the  face  of  the  telegram  and  from 
the  fact  that  the  agent  knew  Landry  was 
near  death,  and  we  think  that  If  plaintiff 
had  in  contemplation  when  she  sent  the  mes- 
sage such  a  altuatlon  as  that  of  a  burial  at 
Center  Point  with  the  presence  of  the  rel- 
ative to  comfort  and  assist. her,  she  should  be 
allowed  to  recover.  But  it  Is  clear  from  her 
testimony  that  a  burial  at  Center  Point  could 
only  occur  with  the  absence  of  her  relative. 
Her  own  testimony  makes  It  plain  that,  If 
the  message  had  been  promptly  sent  and  de- 
livered, no  funeral  would  have  taken  place 
at  Center  Point  If  her  brother  or  any  of 
her  family  had  come  in  response  to  a  time- 
ly delivery  of  the  message,  the  body  would 
have  been  shipped  to  Louisiana.  Consequent- 
ly it  is  clear  that  there  could  have  been  no 
such  combination  of  events  as  the  timely  de- 
livery of  the  message  and  expected  mental 
suffering  on  her  part  because  no  relative  was 
present  at  the  burial  In  Center  Point  The 
burial  there  was  owing  to  the  absence  of  the 
relative,  and  plaintiff  never  expected.  If  It 
came  to  burying  him  there,  that  It  would 
take  place  with  the  relative  present  or  that 
she  would  have  the  solace  and  assistance  of 
the  relative  In  such  event 

These  views  lead  us  to  grant  the  motion 
of  appellant,  and  to  reverse  and  render  Judt;- 
ment  In  favor  of  appellant  In  respect  to  the 
actual  damages  also. 
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(Court  of  Civil  Appeals  of  Texas.    Feb.  8,  190& 
Rehearing  Denied  Feb.  29,  190&) 

1.  Schools  ai*d  School  Distbictb— EerrAB- 
UBHHEKT  OF  Independent  School  Dib- 
TBICTS— Constitutional  Pbovisions. 

No  express  provision  of  the  Constitution  of 
the  state  Inhibits  the  I/egislatnre  to  authorise 
the  incorporation  of  independent  school  districts 
having  territory  in  more  than  one  county,  nor 
can  such  a  limitation  be  implied  from  any  of  its 
provisions. 

2.  Sake. 

The  authorization  of  the  incorporation  of 
independent  school  districts  having  territory  in 
more  than  one  county  is  a  legitimate  exercise 
of  the  plenary  power  conferred  on  the  Legisla- 
ture by  Const,  art  7,  (  3,  as  amended  in  1883, 
declaring  that  the  Legislature  may  provide  for 
the  formation  of  school  districts  witliin  all  or 
any  of  the  counties  of  the  state. 

3.  Same. 

Act  of  the  First  Session  of  the  27th  Leg.  I 
2  (Laws  1901)  p.  29,  c.  16,  providing  that  any 
town  or  Tillage  mentioned  in  Rev.  St.  1895,  art. 
61^  as  amended  by  Acts  25th  Leg.  (Laws 
1897)  p.  45,  c  45,  whether  situated  on  both 
sides  of  a  line  dividing  two  counties  or  not,  may 
incorporate  for  school  purposes  in  the  manner 
provided  by  law,  and  that  toe  territory  so  incor- 
porated may  include  territory  in  one  or  more 
counties  not  exceeding  an  area  of  25  square 
miles,  confers  on  such  towns  and  villages  the 
unqualified  power  to  incorporate  for  school  pur- 
'  poses  without  ri^rd  to  county  lines,  not  exceed- 
ing  an  area  of  28  square  miles. 

4.  Sake— Blbotion— Petition— S0FFIC1ENCY. 

Under  Act  1st  Sees.  27th  Leg.  $  2  (Laws 
1901)  p.  29,  c.  15,  authorizing  any  town  or  vil- 
lage mentioned  in  Rev.  St.  18^,  art.  616a,  as 
amended  by  Acts  25th  Leg.  (Laws  1897)  p.  4dS, 
c.  45,  whether  situated  on  a  line  dividing  two 
counties  or  not,  to  incorporate  for  school  pur- 
poses and  include  within  the  incorporated  dis- 
trict territory  in  one  or  more  counties,  and  Rev. 
St.  1895,  art  616a,  and  the  other  provisions  of 
title  18  and  chapter  11  applicable,  no  distinction 
is  made  in  the  manner  of  ordering,  holding,  and 
declaring  the  result  of  an  election  to  incorporate 
a  town  or  village  located  near  a  county  line  so 
as  to  embrace  parts  of  two  or  more  counties, 
and  the  incorporation  of  an  independent  school 
district  wholly  within  one  county,  and  a  petition 
for  an  election  to  incorporate  a  school  district 
embracing  parts  of  more  than  one  county  is  suf- 
ficient if  it  bears  the  required  number  of  signa- 
tures, whether  the  signers  reside  in  the  different 
counties  or  all  in  one  county. 

5.  Same. 

It  is  not  essential  to  a  valid  election  to  in- 
corporate an  independent  school  district,  under 
Act  1st  Sess.  2Tth  Leg.  {  2  (Laws  1901)  p. 
29,  c.  15,  embracing  territory  in  more  than  one 
county,  that  the  consent  of  a  majority  of  the 
patrons  residing  in  the  different  counties  to  be 
affected  and  of  the  county  superintendents  of 
those  counties  should  Iiave  been  obtained,  but 
such  consent  is  only  required  in  the  formation 
of  common  school  line  districts,  and  the  stat- 
ute relating  to  the  manner  of  establishing  such 
districts  by  the  commissioners'  courts  does  not 
appl:r  to  the  incorporation  of  independent  school 
districts. 

6.  Same. 

The  L^flslature  having  the  power  to  au- 
thorize the  mcorporation  of  independent  school 
districts  embracing  territoi?  in  more  than  one 
county  has  the  power  to  validate  all  such  incor- 
porntions,  and  such  is  the  purpose  of  School 
Laws  1905,  p.  303,  c.  124.  g  151,  which  express- 
ly provides  that  any  town  or  city  organized  as 
an  independent  school  district  which  may  em- 

*Wrlt  of  error  granted  by  Supreme  C!ourt 


brace  in  its  territory  portions  of  two  or  more 
counties  Is  thereby  declared  a  valid  incorpora- 
tion for  school  purposes. 

7.  Sam»— Collateral  Attack. 

An  independent  school  district  having  been 
incorporated  under  color  of  the  authority  given 
by  Act  1st  Sess.  27th  Le;.  t  2  (Lews  1901)  p. 
29,  c.  15,  its  corporate  existence  cannot  be  col- 
laterally questioned  in  a  suit  to  restrain  the 
trustees  thereof  from  issuing  bonds  and  levying 
a  tax  to  pay  the  same. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  School  and  School  Districts,  {  48.] 

8.  Same— VoTiNO  in  Pbboinct  or  Residence 

— <30NSTITDTI0NAL  PBOTISIONS. 

The  constitutional  provision  which  requires 
an  elector  to  vote  in  the  prednct  of  his  resi- 
dence does  not  forbid  an  elector  of  one  county 
to  vote  in  another  on  the  question  of  whether 
an  independent  school  district  shall  be  incor- 
porated, and,  if  incorporated,  on  all  questions 
affecting  the  interest  of  the  school,  but  to  deter- 
mine' whether  any  ^iven  territory  shall  be  so 
incorporated,  and,  if  incorporated,  as  to  all 
questions  affecting  the  interest  of  the  school, 
such  territory  constitutes  a  residence  voting 
precinct  for  all  electors  residing  therein. 

9.  Same— Ibbeoulakities  in  Eleotion  —  Ef- 
ncT. 

If  at  an  election  to  determine  whether  ter- 
ritory embracing  parts  of  different  coantiea 
should  be  incorporated  as  an  independent  school 
district  under  Act  Ist  Sess.  27th  Leg.  |  2 
(Laws  1901)  p.  29,  c.  15,  or  at  an  election  after 
incorporation  to  determine  whether  lx>nds  should 
be  issued,  polls  should  have  been  opened  in  each 
county  Instead  of  in  but  one,  the  failure  to 
open  polls  in  each  county  is  without  prejudice 
to  ta:q>ayers  in  a  county  In  which  polls  were 
not  opened,  where  it  does  not  appear  that  ex- 
cluding all  the  votes  of  those  counties  in  which 
polls  were  not  opened  or  counting  them  against 
the  measures  voted  on,  the  result  would  have 
been  different 

10.  Same. 

If  at  an  election  to  determine  whether  ter- 
ritory embracing  parts  of  different  counties 
should  be  incorporated  as  an  independent  school 
district  under  Act  1st  Sess.  27th  Leg.  i  2  fLaws 
1901)  p.  29,  c.  15,  or  at  an  election  after  incor- 
poration to  determine  whether  bonds  should  be 
issued,  pails  should  have  been  opened  in  each 
county  instead  of  in  but  one,  the  failure  to  oi>en 
polls  in  each  county  would  be  an  irregularity 
of  which  taxpayers  residing  in  a  county  wherein 
polls  were  not  opened  could  not  take  advantage 
in  a  collateral  proceeding  to  restrain  the  trus- 
tees of  the  district  from  issuing  bonds  and  levy- 
ing a  tax  to  pay  the  same. 

11.  Same— Election    to   Issue   Bonds— Sec- 
ond Election— Statutobt  Pbovisionb. 

Rev.  St  1895,  art  3996,  providing  that 
where  a  proposition  to  levy  a  school  district  tax 
shall  be  defeated  no  election  for  that  purpose 
shall  be  ordered  until  after  the  expiration  of 
one  year,  is  cmnplied  with  where  a  year  has 
elapsed  before  the  holding  of  the  second  elec- 
tion, notwithstanding  the  order  for  the  election 
is  made  before  the  expiration  of  the  year. 

12.  Same— "Coupon  Bond." 

The  use  of  the  word  "bond"  instead  of 
"coupon  bond,"  in  the  order  for  an  election  to 
determine  whether  bonds  should  be  issued  for 
school  purposes,  did  not  invalidate  the  election, 
the  issuance  of  bonds  providing  for  the  pay- 
ment of  interest  on  their  face  being  in  substan- 
tial compliance  with  the  statute  providing  that 
the  trustees  shall  hare  power  to  issue  "coupon 
bonds." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1660-1670.] 

13.  Same— Obdeb  fob  EIleotion— STATnanT 
of  Rate  of  Tax. 

T'nder  Rev.  St  1895,  art  3996,  requiring 
an  order  for  a  school  district  election  to  state 
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the  amount  of  the  tax  or  the  amonnt  of  the 
bonds,  as  the  case  may  be,  an  order  must  state 
the  exact  rate  of  the  tax  proposed  to  be  levied, 
and  an  election  held  under  an  order  that  the 
tax  should  not  exceed  25  cent*  on  the  $100  val> 
nation  ia  void. 

14.  Samk. 

Where  the  purpose  of  an  election  is  to  de- 
termine both  whether  bonds  shall  be  issued  and 
a  tax  levied,  the  amount  of  the  tax  and  the 
amount  of  the  bonds  moat  both  be  stated  in 
the  Older. 

Its.  Same  —  Taxation  —  School  Taxes  — 
Amount  of  Tax— "Incobporated  Citt  ob 
Town." 

Const,  art  7,  {  3,  as  amended  in  188S,  ex- 
empting incorporated  cities  or  towns  constitat- 
inc  separate  and  independent  school  districts 
from  the  limitation  of  20  cents  on  the  $100  val- 
nation  on  tlie  amonnt  of  the  school  tax,  applies 
not  <ml7  to  dtiea  and  towns  incorporated  for 
municipal  purposes  and  constituting  separate 
school  districts,  but  also  to  towns  and  villaees 
incorporated  as  Independent  school  districts  but 
not  for  mnnicipel  purposes. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  •Phrases,  vol.  4,  pp.  3612-3513.] 

Appeal  from  District  Court,  Navarro  CJoun- 
ty;    L/.  B.  Cobb,  Judge. 

Action  by  J.  W.  Parks  and  others  against 
R.  C.  West  and  others,  trustees  of  the  inde- 
pendent school  district  of  Mertens.  Judgment 
for  defendants,  and  plaintiffs  appeal.  AfSrm- 
ed  in  part,  and  reversed  and  rendered  In  part 

Frost  &  Neblett  and  R.  R.  Owen,  for  appel- 
lants. McClellan  &  Prince,  Morrow  &  Smith- 
deal,  and  0.  L.  Black,  for  appellees. 

TALBOT,  J.  This  suit  was  Instituted  by 
tbe  appellants  to  restrain,  by  injunction,  the 
appellees,  who  are  the  trustees  of  the  inde- 
pendent school  district  of  Mertens,  from  issu- 
ing bonds  in  the  sum  of  $5,500  for  school  pur- 
poses and  levying  taxes  to  pay  the  same. 
The  said  school  district  includes  within  Its 
limits  portions  of  Hill,  Elllls,  and  Navarro 
counties,  and  the  village  of  Mertens,  which 
is  situated  wholly  within  the  said  Hill  county. 
It  was  alleged  that  the  district  bad  not  been 
legally  incorporated,  that  the  bond  election 
was  not  held  In  conformity  to  the  statute, 
that  said  election  had  been  ordered  within  12 
months  from  the  holding  of  a  prior  election 
at  which  the  proposition  to  Issue  bonds  and 
levy  a  tax  for  school  purposes  was  defeated, 
and  that  the  tax  voted  was  in  excess  of  20 
cents  on  the  $100  valuation.  The  case  was 
tried  without  a  Jury,  and  Judgment  rendered 
In  favor  of  appellees,  from  which  aj^llants 
have  appealed. 

The  facts  are  uncontroverted,  and  appear 
In  the  trial  Judge's  conclusions  of  fact  filed, 
which  are  adopted  by  this  court,  and  are  as 
follows:  "(1)  The  village  of  Mertens  Is  whol- 
ly within  Hill  county.  The  plaintiffs  reside 
In  Navarro  county,  and  own  land  in  Navarro 
coimty  embraced  within  the  said  district  and 
subject  to  taxation.  (2)  On  February  18, 
1905,  20  or  more  qualified  petitioners  residing 
In  said  village  presented  to  the  county  Judge 
of  Hill  county  an  application  for  an  order  for 
an  election  to  determine  whether  or  not  said 


village,  together  with  certain  territory  ot 
Hill,  Ellis,  and  Navarro  counties,  should  be 
Incorporated  under  the  name  and  style  of  the 
'Independent  School  District  of  Mert^is.' 
The  order  for  election  was  made  February  17, 
and  the  election  was  held  March  16,  1905,  at 
the  village  of  Mertens  and  no  other  place, 
participated  In  by  voters  of  the  three  coun- 
ties ;  returns  being  made  to  said  county  Judge, 
who  on  March  23,  1905,  entered  his  order  de- 
claring the  Incorporation  of  the  district.  (3) 
On  June  6,  1905,  an  election  was  held  in  the 
district  upon  the  question  of  issuing  bonds 
to  build  a  schoolhouse  and  levying  taxes 
to  pay  same,  and  the  measure  failed  to 
carry.-  On  May  7,  1906,  a  petition  was  pre- 
sented tlie  trustees  for  another  bond  and  tax 
election,  which  was  by  them  ordered  on  May 
12,  to  take  place  on  June  16,  1906,  at  Mertens, 
'to  determine  whether  bonds  of  said  district 
be  Issued  In  the  sum  of  $5,500  bearing  5  per 
cent  per  annum  Interest  payable  annually  In 
twenty  equal  installments,  first  payment  due 
one  year  from  date  of  bonds,  for  the  purpose 
of  constructing  a  public  school  honse  of  brick 
and  wood  and  buying  a  site  therefor  within 
the  limits  of  said  district,  and  whether  there 
should  be  levied  and  collected  an  annual  tax 
of  not  more  than  25  cents  on  the  $100  valua- 
tion, on  all  taxable  property  in  said  district, 
sufficient  to  pay  interest  on  said  bonds  and 
provide  a  sinking  fund  to  redeem  them  at 
maturity.'  Notice  of  said  election  was  given, 
reciting  that,  in  conformity  with  an  order 
passed  on  May  12,  1906,  'notice  is  given  that 
an  election  will  tte  held  at  the  public  school 
house  at  Mertens,  Hill  county,  Texas,  In  said 
district  on  June  16,  1906,  for  the  purpose  of 
determining  whether  the  bonds  of  said  Mer- 
tens independent  school  district  shall  be  Issu- 
ed in  the  sum  of  $5,500.00,  bearing  Interest  at 
the  rate  of  5  per  cent  i>er  annum  payable 
annually,  said  bonds  payable  in  twenty  equal 
Installments,  the  first  annual  pajrment  dae 
one  year  after  date  of  bonds,  for  the  purpose 
ot  constmcting  a  public  free  school  building 
of  brick  and  wood,  and  purchasing  a  site 
therefor,  within  the  limits  of  said  district, 
and  whether  or  not  an  aimual  tax  shall  be 
levied  and  collected,  sufficient  to  pay  said 
bonds  and  Interest  thereon,  according  to  their 
terms.'  The  notice  was  signed  by  six  trus- 
tees. The  election  was  held  June  16,  1906, 
polls  being  opened  at  8  o'clodc  a.  m.,  and  30 
votes  were  cast  before  10  o'clock  a.  m.  On 
June  23d,  the  trustees  canvassed  the  vote  and 
found  and  declared  that  over-  two-thirds  of 
the  ballots  were  'for  the  bonds  and  tax.'  (4) 
No  notice  of  any  of  the  elections  was  posted 
In  Ellis  or  Navarro  counties,  but  three  notices 
were  duly  posted  In  Hill  county  within  the 
limits  of  the  district  The  area  of  Navarro. 
county  territory  in  the  district  Is  1,650  acres. 
(5)  The  tax  roll  of  1906  was  used  at  the  elec- 
tion of  June  16,  1906,  for  determining  the 
eliglblllty  of  voters;  that  Is,  whether  they 
paid  taxes  In  the  district.    (6)  At  plaintiffs' 
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suggestion,  I  further  find  that,  prior  to  the 
orgaaleation  of  the  Independent  district,  the 
same  territory  had  constituted  a  county  line 
common  school  district,  liavlng  been  estab- 
lished by  the  commissioners''  court  of  HlII 
county,  and  that  In  March  and  April,  1906, 
the  commissioners'  court  of  Navarro  county 
made  orders  the  effect  of  which,  if  valid,  was 
to  sever  the  Navarro  portion  of  the  district 
from  the  balance  and  to  embrace  it  within  a 
common  school  district  of  Navarro  county, 
the  trustees  of  said  Independent  district  being 
represented  in  the  matter  before  said  court 
(7)  I  find  for  defendants,  so  far  as  pertinent, 
the  following  Issues  upon  which  there  was  no 
proof,  viz. :  It  was  not  shown  that  any  voter 
failed  to  cast  his  ballot  at  any  of  the  elections, 
nor  that  a  different  result  would  have  been 
reached  had  polls  opened  at  10  Instead  of  8 
o'clock ;  nor  If  the  votes  from  Ellis  and  Nav- 
arro counties  had  been  excluded  or  had  been 
counted  against  the  bonds  and  tax ;  nor  that 
any  one  not  on  tax  roll  of  1905  as  taxpayer 
voted,  nor  what  was  the  assessed  valuation 
of  property  in  the  district" 

Ai>pelIantB'  assignments  of  error  challenge 
the  correctness  of  the  trial  court's  conclusions 
of  law,  and  they  insist,  in  effect  upon  the 
following  propositions:  (1)  That  the  Legis- 
lature has  not  the  constitutional  power  to 
authorize  the  incorporation  of  an  Independent 
school  district  embracing  parts  of  different 
counties,  indepepdent  of  the  will  of  the  voters 
residing  in  the  different  counties  to  be  affect- 
ed by  the  district  and  therefore  the  attempt- 
ed Incorporation  of  the  district  in  question 
by  the  voters  of  Hill  county,  without  meeting 
the  essential  requirements  of  the  statute  In 
such  cases,  Is  void  and  incapable  of  validation 
by  any  subsequent  healing  act  (2)  Tliat  the 
election  for  the  incorporation  of  the  district 
for  school  purposes  only  was  null  and  void, 
because  the  district  could  not  be  Incorporated 
without  a  vote  of  the  qualified  electors  resid- 
ing in  the  respective  counties,  and  such  elect- 
ors living  in  the  Navarro  and  Ellis  county 
portions  of  the  district  could  not  legally  vote 
at  Mertens  in  Hill  county,  the  only  voting 
place  at  said  election,  for  the  reason  that 
under  the  Constitution  and  laws  of  this  state 
they  were  required  to  vote  in  the  election 
precinct  of  their  residence.  (8)  That  the  elec- 
tion to  determine  the  bond  issue  and  tax  levy 
sought  to  be  enjoined  was  void  because  the 
order  for  tlie  same  was  made,  In  violation  of 
the  statute,  witliin  a  year  of  the  holding  of 
a  former  election  for  that  purpose.  (4)  That 
the  election  to  determine  whether  or  not  the 
bonds  should  be  Issued  and  the  tax  levied  to 
pay  same  was  void  because  the  petition  and 
order  for  said  election  failed  to  describe  the 
bonds  as  "coupon  bonds."  (5)  That  the  order 
for  the  election  is  void  because  it  does  not 
specify  the  rate  of  tax  which  It  was  proposed 
to  levy;  that  an  order  for  an  election  to 
determine  whether  a  tax  not  to  exceed  2Si 
cents  on  the  $100  valuation  ^all  be  levied 
does  not  submit  for  determination  the  levy 


of  a  tax  of  26  cents  or  of  any  tax;  that  if 
such  an  order  authorizes  a  tax  of  25  cents  it 
is  in  excess  of  the  constitutional  limit  of  20 
cents  on  the  $100  valuation. 

That  the  Legislature  has  the  power  to  cre- 
ate by  special  law  incorporated  independent 
school  districts,  or  to  authorize  the  incorpo- 
ration of  such  districts  having  territory  in 
more  than  cme  county  by  general  statute, 
there  seems  to  be  little  or  no  doubt  "Tbe 
legislative  department  of  a  state  government 
may  make  any  law  not  prohibited  by  the  Con- 
stitution of  the  state  or  that  of  the  United 
States.  Therefore,  the  rule  is  that  in  order 
for  the  courts  to  hold  an  act  of  the  Legisla- 
ture unconstitutional,  they  must  be  able  to 
point  out  the  specific  provision  which  Inhibits 
tbe  legislation.  If  the  limitation  be  not  ex> 
press,  then  it  should  l>e  clearly  implied." 
State  of  Texas  v.  Brownson,  M  Tex.  436,  61 
S.  W.  114^  No  such  specific  provision  Inhibit' 
Ing  tbe  legislation  under  consideration  can 
t>e  found  In  tbe  organic  law  of  this  state,  nor 
can  such  a  limitation  be  implied  from  any  of 
Its  provisions.  Moreover,  section  3  of  arti- 
cle 7  of  the  Constitution,  as  amended  In  1883, 
expressly  authorizes  the  "formation  of  bc1h>o1 
districts  within  all  or  any  of  the  counties  of 
this  state,  by  general  or  special  law,  without 
the  local  notice  required  in  other  cases  of 
special  legislation" ;  and  in  the  case  of  State 
of  Texas  v.  Brownson,  supra,  after  quotins 
these  provisions.  Judge  Oalnes  says:  "Four 
Legislatures  had  assembled  under  the  Consti- 
tution when  this  amendment  was  submitted 
to  the  popular  vote;  and  it  seems  obvious 
that,  when  submitted,  it  was  considered  that, 
under  the  then  existing  limitations  upon  tlia 
Legislature  with  reference  to  the  public 
schools,  the  varied  need  of  special  localities 
could  not  be  met,  and  that  the  purpose  of  the 
provision  quoted  was  to  give  the  Legislature 
a  free  hand  in  establishing  independent 
school  districts."  It  is  manifest  we  think, 
tliat  the  Legislature,  in  the  legitimate  exer- 
cise of  this  plenary  power,  and  with  the  view 
of  enabling  the  people  to  more  effectually 
meet  the  special  need  of  their  respective  lo- 
calities, have  passed  the  several  statutes  re- 
lating to  the  establishment  of  independent 
school  districts.  Referring  to  these  statutes, 
we  find  that  article  616a,  tit  18,  c.  11,  Rev. 
St  1895,  as  amended  by  Acts  26tb  Leg.,  Laws 
1897,  p.  45,  a  45,  reads  as  follows:  "Towns 
and  villages  authorized  to  Incorporate  under 
this  chapter,  or  having  two  hundred  inhabit- 
ants or  over,  may  form  an  Incorporation  for 
(free)  school  purposes  only,  which  may  in* 
dude  within  its  bounds  a  town  or  village  in- 
corporated for  municipal  purposes,  the  same 
not  having  assumed  control  of  the  public 
schools  within  its  limits;  provided,  that  tbe 
territory  so  incorporated  for  (free)  school 
purposes  shall  not  exceed  an  area  of  twenty- 
five  square  miles;  and  when  so  desiring,  an 
election  may  be  held  under  the  provisions  of 
this  title  and  chapter,  and  if,  at  such  elev 
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tlon,  a  majority  of  the  votes  cart  be  in  favor 
of  the  IncorporatkMi,  It  sball  be  the  duty  of 
the  county  Judge  to  make  return  thereof,  and 
cause  a  record  of  the  result  of  such  electimi 
to  be  made,  the  same  as  provided  for  by  artl* 
des  586  and  686  of  this  chapter;  upon  which 
entry  being  made,  such  town  or  village  shall 
be  regarded  as  duly  incorporated  for  the  pur- 
pose of  establishing  and  maintaining  free 
schools  therein,  and  shall,  upon  notice  to  the 
state  board  of  education  by  tbe  board  of  tms- 
teea  hereinafter  provided  for,  receive  such 
pro  rata  share  of  the  available  school  fund 
as  its  scholastic  population  may  entitle  it  to. 
And  provided  also,  that  all  school  incorpora- 
tions hereafter  formed  under  the  provisions 
of  this  act  shall  have  the  right  to  levy  and 
collect  taxes  and  issue  bonds  for  school  pur- 
poses, the  same  as  school  incorporations 
heretofore  formed." 

Section  2  of  an  act  passed  at  the  first  call- 
ed session  of  the  Twenty-Seventh  Legislature, 
Laws  of  1901,  p.  28,  c.  16,  provides  that: 
"Any  town  or  village  mentioned  in  article 
616a,  as  amended  by  Acts  of  tbe  25th 
Legislature,  Laws  of  1887,  p.  45,  c.  45,  wheth- 
er such  town  or  village  be  situated  on  both 
sides  of  a  line  dividing  two  counties  or  not, 
may  form  such  incorporation  for  free  school 
purjxwes  only  In  the  manner  now  provided 
by  law,  and  the  territory  so  incorporated 
may  extend  to  and  include  within  its  bound- 
aries territory  in  one  or  more  counties,  not 
exceeding  an  area  of  twenty-five  square 
miles;  provided  that  application  shall  be 
made  to  the  Judge  of  the  county  court  of  the 
county  in  which  such  town  or  village  Is  situ- 
ated." The  statute  last  quoted  fully  author^ 
Izes  tbe  Incorporation  of  an  independent 
school  district '  such  as  the  one  under  con- 
sideration. The  intention  of  the  Legislature 
is  clearly  expressed  In  the  language  of  the 
statute  Itself,  and  nothing  Is  left  to  intend- 
ment It  confers  upon  such  towns  and  vil- 
lages as  are  mentioned  In  article  616a,  above 
quoted,  the  unqualified  power  to  incorporate 
for  school  purposes  Without  regard  to  county 
lines,  not  exceeding  an  area  of  26  square 
miles.  Therefore  It  is  Immaterial  that  the 
village  of  Mertens  Is  situated  wholly  within 
Hill  county,  and  the  district  Incorporated  in- 
cludes within  Its  boundaries  territory  In  Hill, 
Bails,  and  Navarro  counties. 

But  were  tbe  laws  regulating  the  creation 
of  sncfa  districts  followed  in  the  organization 
of  the  Mertens  Independent  school  district? 
We  think  so.  The  act  of  1901  authorizhig 
any  town  or  village,  whether  it  be  situated 
on  a  line  dividing  two  counties  or  not,  to  in- 
corporate for  free  school  purposes  and  to  In- 
clude within  the  boundaries  of  the  Incorpora- 
ted district  territory  In  one  or  more  counties, 
provides  that  tbe  application  for  such  incor- 
poration shall  be  made  to  the  judge  of  the 
county  court  in  which  such  town  or  village 
is  situated,  and  the  language  of  such  act,  "In 
the  manner  now  provided  by  law,"  has  retai> 


ence  to  the  procedure  pointed  out  in  article 
616a,  tit.  18,  c.  11,  of  the  Revised  Statutes  of 
1885,  and  other  provisions  of  that  title  and. 
cfaaifter  applicable^  The  requirements  of 
these  provisions  of  the  law  were  substan- 
tially, if  not  strictly,  compiled  with  in  the 
formation  of  the  independent  school  district 
of  Mertens,  and  a  valid  incorporation  was 
the  result.  No  distinction  is  made  in  the 
manner  of  ordering,  holding,  and  declaring 
the  result  of  an  election  to  incorporate  a 
town  or  village  located  near  a  conn^  line  so 
as  to  embrace  parts  of  two  or  more  counties 
and  the  incorporation  of  an  independent 
school  district  wholly  within  one  county.  In 
neither  case  is  it  required  that  the  petition 
for  the  election  be  signed  by  residents  of 
difFerent  portions  of  the  territory  Intended 
to  be  Incorporated.  It  is  sufficient  if  it  bean 
the  signatures  of  20  qualified  voters  of  such 
territory,  and  when  presented  to  the  county 
judge  so  signed  it  becomes  his  duty  to  order 
the  election,  whether  the  signers  of  the  peti- 
tion live  in  those  portions  of  the  territory  ly- 
ing in  the  dlfTerent  counties  or  all  in  one  of 
said  counties.  Nor  was  It  essential  to  a  val- 
id election  that  the  consent  of  a  majority  of 
the  patrons  living  in  those  portions  of  Ellis 
and  Navarro  counties  embraced  in  the  pro- 
posed Independent  school  district,  and  of  the 
county  superintendents  of  those  counties, 
should  have  been  obtained.  Such  consent  Is 
only  required  in  the  formation  of  common 
school  line  districts,  and  the  statute  relating 
to  the  manner  of  establishing  such  districts 
by  the  commissioners'  courts  has  no  applica- 
tion to  the  incorporation  of  Independent 
school  districts.  But  if  for  any  reason  urg- 
ed the  district  was  not  legally  created,  was 
formed  without  a  compliance  with  the  laws 
prescribing  the  method  and  manner  of  or- 
ganizing such  district,  the  Incorporation 
thereof  was  made  valid  by  section  151,  c.  124, 
p.  803,  of  the  School  Laws  of  1905.  Tbe  Leg- 
islature having  the  power  to  authorize  by 
general  statute  the  Incorporation  of  inde- 
pendent school  districts,  as  we  have  held, 
could  by  a  general  statute  validate  all  such 
incorporations,  it  for  any  reason  it  was  not 
valid.  Such  is  the  nature  and  purpose  of  the 
statute,  section  161,  above  referred  ta 
Among  other  things.  It  expressly  provides: 
"That  any  town  or  village  organized  as  an 
Independent  school  district,  which  may  em- 
brace in  its  territory  portions  of  two  or  more 
counties,  is  hereby  dedared  a  valid  incorpo- 
ration for  free  school  purposes."  Besides, 
the  Mertens  independent  school  district  hav- 
ing been  incorporated  under  color  of  the  au- 
thority given  by  the  statute  of  1901,  its  cor- 
porate existence  could  not  be  questioned  or 
inquired  into  in  a  collateral  proceeding  such 
as  Is  the  one  instituted  and  being  maintained 
by  the  appellants.  Its  Invalidity  could  only 
be  shown  in  a  direct  proceeding  Instituted 
for  that  purpose.  El  Paso  v.  Ruckman,  92 
Tex.  861,  46  S.  W.  25 ;  White  T.  Quanah  (Tex. 
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CIt.  App.)  27  S.  W.  839;  Am.  &  Eng.  Ency.  of 
Law,  vol.  20,  p.  1135;  C!oast  Co.  v.  Spring 
Lake  (N.  J.  Ch.)  36  Atl.  21. 

..Nor  do  we  subscribe  to  tbe  proposition  of 
appellants  to  tbe  effect  that  the  people  Ut- 
Ing  In  the  Navarro  and  Ellis  county  portions 
of  the  district  could  not  legally  vote  at 
Mertens  in  Hill  county,  because  of  that  pro- 
virion  of  the  Constitution  which  requires  the 
voter  to  vote  In  the  precinct  of  his  residencci 
and  hence  the  Incorporation  of  the  Mertens 
district  was  Invalid  or  not  binding  upon  ap- 
pellants. As  has  been  seen,  the  county 
Judge  of  Hill  county  was  authorized  under 
the  act  of  1901  to  order  the  election  for  the 
Incorporation  of  the  Mertens  Independent 
school  district,  and  by  tbe  provisions  of  that 
act  had  the  authority  to  Include  portions  of 
Navarro  and  Ellis  counties  In  the  order. 
There  is  no  provision  of  tbe  Constitution 
which  expressly  prohibits  the  Legislature 
from  providing  that  the  defined  territory  for 
incorporation,  or  when  Incorporated  Into  an 
Independent  school  district,  which  embraces 
portions  of  two  or  more  counties,  shall  con- 
stitute an  election  precinct  for  the  purpose 
of  the  election  to  Incorporate  and  thereafter 
for  all  elections  held  for  school  purposes ;  and 
in  the  absence  of  an  express  provision  in 
the  statute,  authorizing  such  districts,  to 
that  effect,  we  think  It  will  be  implied  from 
tbe  very  nature  of  the  case  that  it  was  so 
Intended.  We  are  therefore  of  tbe  opinion 
that,  for  the  purpose  of  determining  wheth- 
er any  given  territory  shall  be  Incorporated 
as  an  Independent  school  district,  such  ter- 
ritory legally  constitutes  a  residence  voting 
precinct,  for  that  purpose,  for  all  the  qualifi- 
ed voters  residing  within  the  boundaries  of 
such  territory,  and  If  incorporated  there- 
after for  the  purpose  of  voting  on  all  ques- 
tions affecting  the  interest  of  the  public 
•cbools.  But  If  we  are  mistaken  In  this 
view  of  the  law,  and  In  holding  either  the 
election  to  determine  the  question  of  incor- 
poration or  the  issuance  of  bonds,  etc.,  polls 
should  have  been  opened  at  a  place  in  each 
of  the  portions  of  the  district  lying  in 
Navarro  and  Bills  counties,  yet  In  the  ab- 
sence of  proof  that  excluding  all  the  votes 
of  those  portions  of  the  district,  or  count- 
ing them  against  the  measures  voted  on, 
the  result  would  have  been  different,  no 
prejudice  to  appellants  Is  shown,  and  they 
cannot  complain.  Indeed,  such  an  omission 
would  be  but  an  irregularity  in  the  holding 
of  tbe  election,  of  which  appellants  could 
not  take  advantage  In  a  ctdlateral  proceed- 
ing, which,  as  said,  Is  tbe  character  of  this 
action.  Boesch  v.  Byrom  (Tex.  Civ.  App.) 
83  S.  W.  18. 

With  regard  to  tbe  proposition  that  the 
election  for  the  bond  issue  and  tax  levy 
was  void  because  the  order  therefor  was 
made  within  a  year  of  the  holding  of  a 
former  election  for  that  purpose,  it  is  suf- 
ficient to  say  that,  in  our  opinion,  the  lan- 
guage of  the  statute,  namely,  "that  when  a 


proposition  to  levy  such  a  tax  shall  be  de- 
feated no  election  tot  that  purpose  shall  he 
ordered  until  after  the  expiration  of  one 
year,"  should  be  construed  to  mean  that  no 
such  election  shall  be  ordered  to  be  held 
within  a  year  of  the  holding  of  such  former 
election.  Manifestly,  the  purpose  of  the  stat- 
ute was  to  make  the  Intervening  time  be- 
tween such  election  not  less  than  one  year, 
and,  it  appearing  that  a  year  and  10  days 
elapsed  between  the  date  of  tbe  first  elec- 
tion and  the  date  of  tbe  one  In  question, 
the  purpose  of  the  law  has  been  subserved, 
and  the  fact  that  the  order  for  the  election 
was  made  before  the  expiration  of  the  year 
does  not  affect  the  validity  of  the  election. 

The  next  question  is,  did  tbe  use  of  tbe 
word  "bond"  instead  of  the  ptiraae  "coupon 
bond,"  in  tbe  ordor  for  tbe  election  to  de- 
termine whether  or  not  bonds  should  be  is- 
sued for  school  purposes,  invalidate  said 
election?  We  think  clearly  not  It  is  true 
the  statute  provides  that  tbe  trustees  shall 
have  the  power  to  issue  "coupon  bonds," 
etc.,  but  we  can  see  no  material  difference 
in  the  legal  effect  of  tbe  obligation,  whether 
the  payment  of  tbe  principal  and  install- 
ments of  interest  be  provided  for  in  the 
face  of  tbe  bQnd  or  such  Interest  by  coupons 
attached  thereto.  The  proposition  submitted 
to  the  vote  of  tbe  people  was  whether  or 
not  "bonds  of  the  district  be  Issued  in  the 
sum  of  $5,500,  bearing  5  per  cent  per  an- 
num Interest  payable  annually  in  twenty 
equal  installments,  first  payment  due  one 
year  from  date  of  bonds,"  etc.  The  Issu- 
ance of  such  bonds  would  be  a  substantial 
compliance  with  the  statute,  and  the  failure 
of  the  petition  or  order  for  the  election  to 
describe  them  as  "coupon  bonds"  Is  of  no 
serious  consequence. 

The  remaining  question  is,  was  tbe  elec- 
tion for  tbe  bond  issue  and  tax  levy  void  be- 
cause the  order  therefor  did  not  state  the 
exact  rate  of  the  tax  which  it  was  proposed  to 
levy,  but  stated  that  It  should  not  exceed  25 
cents  on  the  $100  valuation  of  property? 
Tbe  case  of  Lowrance  v.  Schwab,  101  S.  W. 
840,  18  Tex.  Ct  Rep.  224,  is  In  point  up<Mi 
this  question.  In  that  case  an  election  had 
been  ordered  and  held  under  section  57  et 
seq.  c.  124,  p.  278,  of  tbe  Acts  of  1905,  in 
a  community  school  district  to  determine 
wlhether  or  not  a  tax  should  be  levied  for 
free  school  purposes  In  said  district.  Sec- 
tion 58  of  said  act,  among  other  things, 
provides  that  the  application  for  such  elec- 
tion shall  designate  the  amount  of  the  tax 
asked  to  be  levied,  and  that  tbe  order  there- 
for "shall  state  the  amount  of  the  tax  to 
be  voted  on."  The  application  and  order 
stated  that  the  purpose  of  tbe  election  was 
to  determine  "whether  or  not  a  tax  not  to 
exceed  In  any  one  year  20  cents  on  tbe  one 
hundred  dollars  valuation  of  pn^erty  sub- 
ject to  taxation  In  such  district  shall  be 
levied  for  tbe  further  maintenance  ot  the 
public  free  schools  in  aald  district"     Said 
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flectton  58  further  provides  that  no  tax  in 
■excess  of  20  cents  on  the  $100  valoation 
shall  be  levied.  It  was  held  that  under  t^e 
provisions  of  the  statute  referred  to  the 
rote  at  such  an  election  must  be  for  a  spe- 
cific tax,  and  vests  In  the  commissioners' 
court  ordering  the  election  no  discretion,  ei- 
ther as  to  whether  the  levy  of  the  tax  shall 
be  made  or  as  to  its  amount;  that  said 
"provisions  taken  together  clearly  mean  that 
the  petition  fixes  the  amount  for  which  the 
election  Is  to  be  ordered  and  the  order  en- 
ables the  voter  to  vote  for  the  specific  sum 
proposed  to  be  levied,  thus  leaving  nothing 
to  the  discretion  of  the  commissioners,  but 
rendering  their  duties  purely   ministerial." 

In  answer  to  the  contention  that  the  elec- 
tion. In  effect,  ordered  the  levy  of  the  20 
cents,  the  court  said:  "The  proposition  is  in 
no  sense  accurate.  Such  contention  would 
have  equal  force  had  the  commlesloners  lev- 
led  one  cent  or  an  Infinitesimal  sum.  The 
vice  Is  In  the  failure  of  the  order  for  the  eleo- 
-tlon  to  specify  the  amount  of  the  tax."  There 
Is  no  material  difference  in  the  requisites  of 
the  petition  and  order  for  the  election  In  the 
two  cases.  In  the  one,  the  statute  requires, 
as  has  been  seen,  that  they  shall  state  the 
amount  of  the  tax  to  be  voted  on;  In  the 
other,  the  amount  of  the  tax  to  be  levied  or 
the  amount  of  the  bonds  to  be  Issued,  as  the 
case  may.be.  Kev.  St  1895,  art.  3996.  The 
petition  for  the  election  in  the  case  at  bar,  In 
expressing  the  purpose  for  which  the  election 
was  to  be  held,  uses  the  following  language: 
"To  determine  whether  bonds  of  said  district 
shall  be  issued  In  the  sum  of  $5,500.00,  bear^ 
Ing  Interest  at  the  rate  of  5  per  cent,  per  an- 
num payable  annually  In  twenty  equal  install- 
ments, first  payment  due  one  year  from  date  of 
bonds,  for  the  purpose  of  constructing  a  pub- 
lic school  house  of  brick  and  wood  and  buy- 
ing a  site  therefor  within  the  limits  of  said 
district,  and  whether  there  shall  be  levied 
and  collected  an  annual  tax  of  not  more  than 
25  cents  on  the  one  hundred  dollars  valuation, 
on  all  taxable  property  In  said  district; 
sufficient  to  pay  the  Interest  on  said  bonds 
and  provide  a  sinking  fund  to  redeem  them 
at  inaturlty."  This  language  of  the  petition 
was  not  carried  Into  the  order,  but  it  recites: 
"An  election  was  ordered  to  be  held  on  June 
16,  1906,  at  the  school  house  In  Mertens,  to 
determine  whether  or  not  said  bonds  shall  be 
issued  and  said  tax  levied  and  collected  as 
-set  forth  in  said  petition." 

The  applicability  of  the  remarks  In  the 
case  of  Ejowrance  v.  Schwab,  supra.  In  which 
we  concur,  to  the  facts  of  this  case,  becomes 
apparent,  and  for  the  same  reason,  as  therein 
expressed.  It  must  be  held  that  the  election 
for  the  bond  Issue  and  tax  levy  sought  to  be 
enjoined  herein,  was  void  and  of  no  effect. 
That  the  statutes  governing  In  these  cases 
contemplate  and  require  that  the  levy  of  the 
tax  and  the  amount  thereof  shall  be  decreed 
and  fixed  by  the  vote  of  the  voters  of  the  dls- 
itrlct  and  not  by  the  commissioners  or  troa- 


tees,  as  the  case  may  be,  there  seems  to  be 
no  doubt  This  cannot  be  done  at  an  elec- 
tion held  for  that  purpose,  unless  the  order 
therefor  states  the  amount  of  the  tax  to  be 
voted  on  or  to  be  levied.  For,  as  said,  It  is 
the  order  that  "enables  the  voter  to  vote  for 
the  specific  sum  proposed  to  be  levied."  An 
order  reciting  that  the  election  Is  to  be  held 
to  determine  whether  or  not  a  tax  not  to 
exceed  annually  20  cents  or  25  cents  on  the 
$100  valuation  of  the  property  subject  to 
taxation  in  the  district  does  not  enatUe  the 
voter  to  vote  for  any  specific  sum  to  be  levied, 
but  leaves  the  matter  in  the  discretion  of  the 
commissioners  or  trustees,  as  the  case  may  be, 
to  assess  any  sum  up  to  20  or  25  cents  on  the 
$100  valuation.  This  the  statute  does  not  per- 
mit, and  an  election  so  ordered  and  held  is 
without  authority  of  law.  The  statute  (arti- 
cle 3996)  which  governs  In  elections  for  Inde- 
pendent school  districts  declares,  as  above 
shown,  that  the  order  for  the  election  shall 
"state  the  amount  of  the  tax  to  be  levied  or 
the  amount  of  the  bonds  to  be  Issued,  as  the 
case  may  be."  This  does  not  mean  the 
amount  of  the  tax  "or"  the  amount  of  the 
bonds,  when  the  election  Is  to  determine,  as 
In  this  case,  whether  or  not  both  the  bonds 
shall  be  Issued  and  the  tax  levied.  The 
words,  "as  the  case  may  be,"  mean  that  If  the 
purpose  Is  to  levy  the  tax  alone,  then  the 
amount  of  the  tax  shall  be  stated;  If  the  Is- 
suance of  the  bonds  alone,  then  the  amount 
of  the  bond;  but  If  the  purpose  is  to  deter- 
mine both,  then  both  the  amount  of  the  tax 
and  the  amount  of  the  bonds  shall  be  stated 
In  the  order.  As  to  the  contention  that.  If 
It  should  be  held  that  the  order  authorizes 
the  levy  of  a  tax  of  25  cents -on  the  $100  val- 
uation of  property,  the  order  Is  void  be<:ause 
It  authorizes  a  tax  In  excess  of  the  constitu- 
tional limit  of  20  cents  on  the  $100  valuation, 
we  will  say  that  the  limitation  of  the.  Con- 
stitution referred  to  does  not  apply  to  Inde- 
pendent school  districts.  Section  3  of  article 
7  of  the  Constitution  of  1876  did  not  limit  the 
tax  to  20  cents  on  the  $100  valuation,  nor  did 
It  provide  any  exemption  from  the  tax  then 
authorized.  The  provision  for  the  20-cent 
tax,  and  the  exemption  therefrom,  first  ap- 
peared In  an  anlendment  of  that  section  and 
article  of  the  Constitution  adopted  In  1883. 
An  act  of  the  Legislature,  passed  in  1881,  two 
years  or  more  before  the  adoption  of  the 
amendment  authorized  towns  and  villages  to 
Incorporate  for  free  school  purposes,  and  vest- 
ed In  the  trustees  thereof  the  same  power  In 
regard  to  the  establishment  and  maintenance 
of  free  schools,  "Including  -the  power  and 
manner  of  taxation,  for  free  school  purposes," 
that  were  th«i  conferred  by  law  upon  the 
council  or  board  of  aldermen  of  Incorporated 
cities  and  towns  that  had  assumed  control  of 
the  public  schools  within  Its  limits.  In  other 
words,  under  the  law  as  It  existed  after  the 
passage  of  this  act,  there  was  no  substantial 
difference  between  an  Incorporated  town  or 
village  for  free  sdiool  pniposes  only  and  a 
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town  or  city  wblch  had  Incorporated  for  miir 
nicipal  purposes  and  had  assumed,  as  an  in- 
dependent district,  control  of  the  public 
schools  within  Its  limits,  In  eo.  far  as  their 
rights,  duties,  and  powers  to  establish  and 
maintain  free  schools  and  to  levy  and  collect 
taxes  for  free  school  purposes  were  concern- 
ed.  This  was  true  at  the  time  the  amend- 
ment to  the  Constitution,  referred  to,  was 
adopted  In  1883,  and  at  the  time  of  the  Incor- 
poration of  the  Mertens  Independent  school 
district  and  the  election  for  the  bond  Issue 
and  tax  levy  sought  to  be  enjoined.  In  this 
condition  of  the  legislation  upon  the  subject, 
the  amendment  of  1883  was  adopted,  In  which 
It  was  declared  that  "the  limitation  upon  the 
amount  of  the  district  tax  herein  authorized 
shall  not  apply  to  Incorporated  cities  or  towns 
constituting  separate  and  Independent  school 
districts." 

We,  therefore,  conclude  that  the  exemption 
from  the  ao-cent  prorislon  applies  not  only 
to  cities  and  towns  incorporated  for  municipal 
purposes  and  constituting  separate  school  dis- 
tricts, but  &]fio  to  towns  and  villages  which 
have  been  Incorporated  aa  an  independent 
school  district,  such  as  the  one  in  question, 
but  not  for  municipal  purposes.  This  seems 
to  have  been  the  legislative  construction  of 
the  Constitution,  for  since  the  amendment  of 
1883  the  Legislature  has  provided  that  in  in- 
dependent school  districts,  such  as  the  Mer- 
tena  district,  a  tax  not  to  exceed  26  cents  may 
be  levied.  Rev.  St  188S,  art  3995;  section 
154,  c  124,  p.  804,  School  Laws  1905. 

For  the  reasons  stated,  the  judgment  of 
the  lower  court.  In  so  far  am  It  adjudges  that 
the  IncorxMration  of  the  Mertens  independent 
school  district  'was  in  accordance  with  law 
and  valid,  is  affirmed,  but  In  so  far  as  it  de- 
clares the  election,  for  the  bond  issue  and  tax 
levy  sought  to  be  enjoined,  to  ke  legal  and 
valid.  It  1«  reversed,  and  judgment  upon  that 
branch  of  the  case  is  here  rendered  for  ap- 
pellants. The  costs  of  this  appeal  will  be 
taxed  against  appellees. 

Affirmed  in  part,  and  reversed  and  render- 
ed in  part 


DAVIS  V.  SISK.* 

(Court  of  Civil  Appeals  of  Texas.    Feb.  8,  1908. 
Rehearing  Denied  Mardi  14,  1908.) 

1.  Evidence— Pabol  Evidencb— Admissibil- 
ity. 

The  rule  that  parol  contemporaneous  evi- 
dence is  Inadmissible  to  contradict  or  vary  the 
terms  of  a  valid  written  instrument  does  not 
apply,  where  the  original  contract  was  verbal 
ana  entire  and  a  part  only  reduced  to  writing, 
and  the  unwritten  part  may  be  shown  by  parol. 

SEJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  20,  Evidence,  H  1874-1890.] 

2.  Sahk. 

Where,  in  a  suit  involving  an  exchange  of 
property,  it  appeared  that  the  consideration  in 
the  two  deeds  conveying  real  estate  was  real 
estate,  with  the  addition  that  in  one  deed  notes 
which  the  grantee  therein  gave  to  the  grantor 
were  mentioned,  without  mentioning  a  transfer 

•Writ  of  error  denied  by  Supreme  Court 


of  a  stock  of  goods  by  one  party  to  the  other, 
and  all  the  witnesses  testified  that  a.  transfer 
of  the  goods  was  included  in  the  transaction, 
the  deeds  did  not  embrace  the  entire  contract, 
and  parol  evidence  of  the  transfer  of  the  goods, 
and  the  agreement  with  respect  tliereta,  was 
admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die 
vol.  20,  Evidence,  H  1874-1899.] 

3.  APPKAIi— FlNDmOB— COHOLITSIVKNESS. 

A  finding  on  confllctlDg  evidence,  and  sup- 
ported  by  the  evidence,  is  conclusive  on  appeaL 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {{  3983-3969.] 

4.  PABINEBSHIF  —  LlABILITT     OF      RKTIBIIfO 

Pabtneb. 

A  partner  sold  Us  interest  in  the  firm's 
stock  o!  merchandise,  and  agreed  to  pay  the 
firm  debts.  The  buyer  conveyed  real  estate 
in  payment  The  partner  failed  to  pay  the  firm 
debts,  and  the  buyer  was  unable  to  do  so.  The 
creditors  attadied  t:he  firm  property.  Held, 
that  the  partner  was  liable  to  the  buyer  for 
the  value  of  the  property  that  the  partner  had' 
delivered  to  the  buyer,  and  which  was  lost  to 
the  buyer. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig* 
vol.  88,  Partnership,  U  495-199.] 

6.  Same. 

A  buyer  of  a  partner's  interest  Id  a  firm 
nnder  an  agreement  binding  the  partner  to  pay 
the  firm  debts  must,  on  the  firm  pr<q>erty  being 
attached,  maintain  actions  for  damages  for 
wrongful  attachments,  since  the  partner  is  not 
responsible  for  the  wrongful  interference  with 
the  property,  and  on  the  buyer's  failing  to  re- 
cover in  the  actions  the  partner  is  responsible 
for  the  loss  sustained  without  tlie  fault  of  the 
buyer. 

6.  Sake. 

A  partner  sold  his  interest  In  a  firm,  and 
agreed  to  pay  the  firm  debts.  The  bu^er  con- 
veyed  real  estate  in  payment  for  the  interest 
and  executed  notes  securing  the  payment  of 
liabilities  against  the  real  estate.  The  partner 
foiled  to  pay  the  firm  debts,  and  became  in- 
solvent Firm  creditors  attached  the  firm  prop- 
erty, and  the  same  became  lost  to  the  buyer 
without  his  fault.  Held,  that  the  buyer  was  en- 
titled to  a  cancellation  of  the  notes. 

7.  BviDEHCE— Hk* bs ay— Self- Sebvino  Stats- 

MERTS. 

A  statement  that  a  party  to  a  transactloiL 
involving  an  exdiange  or  property  had  stated 
the  terms  of  the  agreement  as  claimed  bv  the- 
partj  on  a  trial  involving  the  exchange  is  in- 
admissible, because  hearsay  and  self-serving. 

(Bid.  Note.— For  cases  in  point  see  Cent  Dig,, 
vol.  20,  Evidence,  {{  1174-1192.] 

Appeal  from  District  Court  Delta  (^unty^ 
T.  D.  Montrose,  Judge. 

Action  by  J.  Davis  against  S.  B.  Sisk. 
From  a  judgment  for  defendant  plaintiff  ap- 
peals.    Affirmed. 

J.  L.  Young,  for  appellant  Neyland  tt. 
Neyjand,  for  appellee. 

RAINE^r,  C.  J.  The  followlnf;  statement 
taken  from  appellee's  brief  is  adopted  as  our 
conclusions  of  facts,  to  wit: 

"On  the  24th  day  of  Octob«-,  and  prior- 
tbereto,  the  appellant  was  a  merchant  doing 
business  with  one  A.  P.  Bruce  as  a  partner 
In  the  town  of  Klondyke,  Delta  county,  Tex.,, 
and  was  the  owner  of  the  following  described 
property,  to  wit:  One  half  interest  in  a 
Stock  of  goods,  wares,  and  merchandise,  t(K 
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gether  wltb  a  $215  Interest  In  tbe  other  half, 
tbe  said  stock  of  goods  being  worth  abont 
12,000,  and  a  one-half  Interest  In  a  store- 
bonse  of  the  value  of  $750,  and  the  appel- 
lant owned  In  addition  tbe  honae  and  lots 
In  his  petition  described,  worth  $800.  At 
the  time  the  appellant  represented  that  there 
was  commercial  debts  owing  by  said  firm  of 
abont  $400,  but  in  truth  and  in  fact  there 
were  about  $1,200  commercial  debts  against 
the  said  stock,  which  debts  appellant  agreed 
to  pay. 

"On  the  said  24th  day  of  October,  1802, 
the  appellee  was  a  farmer,  and  owned  a  farm 
of  200  acres  of  Ifind  situated  In  Franklin 
comity,  Tez.,  worth  $2,600,  and  he  owed  on 
the  said  farm  tbe  sum  of  $750,  which  was 
not  due.  On  the  day  mentioned  the  appel- 
lant and  appellee  met  at  the  house  of  A. 
Owen,  In  Franklin  county,  and  entered  Into  a 
verbal  trade,  and  called  up  witnesses  to  wit- 
ness same,  which  trade  was  as  follows :  The 
appellant  traded  to  the  appellee  all  of  his  in- 
terest in  the  property  above  named,  and  con- 
tracted and  agreed  to  pay  off  and  discharge 
the  commercial  debts  owing  by  the  firm  of 
Davis  &  Bruce,  and  stated  that  he  had  more 
than  enough  good  accounts  owing  by  good 
men  to  pay  said  debts,  and  would  be  up  in 
a  few  days  and  attend  to  it  The  appellee. 
In  consideration  of  the  property  received  by 
him  and  the  promise  to  pay  said  debts,  trad- 
ed the  appellant  his  200-acre  farm,  and  was 
to  pay  off  tbe  debt  owed  against  same.  Aft- 
er the  trade  was  made  and  witnessed  the 
parties  agreed  that  they  would,  with  their 
wives,  foeet  in  the  town  of  Mt  Vernon  and 
execute  deeds  to  the  real  estate,  and  that 
meeting  was  not  for  the  purpose  of  making 
a  trade  or  reducing  the  entire  deal  to  writ- 
ing, but  solely  for  the  purpose  of  reducing 
that  part  of  the  trade  that  related  to  the  real 
estate  to  writing. 

"On  the  25th  day  of  October,  It  being  the 
next  day  after  the  trade  was  made,  the 
parties  met  in  the  oflBce  of  AtXomey  Wilker- 
son  In  Mt  Vernon,  and  he  drew  a  deed  from 
the  appellee  and  his  wife  conveying  to  the 
appeUant  the  200-acre  farm,  also  a  deed  from 
the  appellant  and  his  wife  to  the  appellee 
coiiT«ylng  to  the  appellee  the  real  property 
in  Klondyke,  and,  there  being  a  Hen  on  tbe 
appellee's  farm,  the  appellant  was  permitted 
to  keep  a  lien  on  the  land  conveyed  by  him 
to  secure  him  against  the  failure  of  appellee 
to  pay  the  amount  owed  by  him  on  the  farm, 
and,  there  being  no  legal  necessity  to  reduce 
tbe  sale  of  the  personal  property  to  writing, 
tbe  appellee  trusted  the  appellant  to  keep 
that  part  of  tbe  consideration  of  the  trade 
and  pay  off  the  commercial  debts  owing  on 
the  stock  of  goods.  The  parties  and  their 
wives  duly  executed  the  conveyances  to  the 
property  respectively  owned  by  them,  as 
stated.  E^ch  party  took  actual  possession  of 
the  property  received  from  the  other,  and 
a  short  time  after  tbe  appellee  went  Into  the 
poesessioB  of  the  stock  of  goods  the  creditors 


of  Davis  &  Bruce  began  demanding  the  pay- 
ment of  tbe  debts  owing  by  that  firm  on  the 
stock  of  goods,  and  the  appellee  at  once 
called  upon  the  appellant  to  comply  with  that 
part  of  the  consideration  and  come  forward 
and  pay  the  said  debts.  On  the  appellant 
failing  to  pay  said  debts,  the  creditors  sued 
the  firm  of  Davis  &  Bruce,  and  attached  the 
i  entire  stock  of  goods  and  the  storehouse,  it 
'  being  admitted  tbe  value  of  the  stodc  taken 
was  $1,722.26,  and  it  was  proved  that  the 
storehouse  was  worth  $750,  and  the  appellee, 
being  unable  to  give  bond  or  pay  the  debts, 
lost  the  full  value  of  same.  After  the  cred- 
itors attached  the  stock  of  goods  the  appel- 
lant disposed  of  the  farm  and  became  insol- 
vent and  the  appellee  used  every  effort  to 
protect  himself  by  suing  the  creditors  and 
the  sheriff  and  offlcors  levying  the  attach- 
ments, and  in  one  action  did  recover  $196^ 
At  the  time  of  bringing  this  action,  and  at 
tbe  time  of  the  trial,  tbe  appellant  was  In- 
solvent, and  tbe  appellee  could  not  make  him 
respond  in  damages,  and  therefore  filed  his 
pleading,  setting  up  the  mtlre  trade  and  tbe 
breadi  of  the  same  by  appellant  and  prayed 
for  relief  in  damages,  to  cancel  the  notes, 
etc.,  and  on  the  trial  of  the  cause  the  court 
found  in  favor  of  appellee,  canceling  the 
notes  with  a  part  of  the  damages,  and  giving 
Judgment  In  favor  of  appellee  for  the  over- 
plus, to  wit,  $266,  from  which  Judgment  the 
appellant  apijcals." 

The  appellant.  J.  Davis,  brought  this  suit 
against  appellee,  S.  B.  SIsk,  to  recover  on 
two  notes  for  $375  each,  aggregating  $750, 
and  interest  and  to  foreclose  a  vendor's 
lien  on  certain  real  estate  described  In  plain- 
tiff's petition;  said  lien  being  retained  on 
said  land  to  secure  said  notes. 

Defendant  answered  by  general  denial, 
and  specially,  in  substance,  setting  up  the 
trade  the  parties  had  entered  into,  the  fail- 
ure of  plaintiff  to  pay  off  and  discbarge  the 
mercantile  indebtedness  of  Davis  &  Bruce, 
the  subsequent  attachments  and  loss  to  de- 
fendant of  the  goods  and  storehouse,  and 
prayed  for  $1,257  damages,  wbich  he  asks 
be  applied  to  the  cancellation  of  said  tw» 
notes,  and  Judgment  for  the  remainder. 

The  contention  of  appellant  is  that  the 
contract  between  the  parties,  as  shown  by 
the  two  deeds  of  conveyance,  embraced  all 
the  terms  of  said  contract,  and  that  parol 
testimony  could  not  be  resorted  to  to  alter, 
add  to,  or  change  said  contract  as  therein 
contained.  Appellee  contends,  upon  the  oth- 
tr  band,  that  said  conveyances  do  not  con- 
tain all  tbe  terms  of  the  contract  as  made 
between  them,  but  that  said  deeds  of  con- 
veyance only  embrace  that  part  of  the  con- 
tract that  the  law  required  to  be  tn  writing 
to  make  binding,  and  that  the  portion  of 
the  contract  tn  relation  to  personal  properly 
was  not  reduced  to  writing,  and,  under  these 
circumstances.  It  was  competent  to  show, 
in  addition  to  the  deeds,  by  parol,  what  the 
unwritten   portion   was.      In   other   words, 
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tbat,  where  tbere  la  a  contract  made,  part 
of  whl(^  is  reduced  to  writing  and  part  not, 
the  unwritten  portion  can  be  shown  by 
paroL  Under  the  facts  of  this  case  the  con- 
tention of  appellee  accords  with  our  views. 
The  rule  that  "parol  contemporaneous  evi- 
dence is  inadmissible  to  contradict  or  vary 
the  terms  of  a  valid  written  instrument"  does 
not  apply,  "whore  the  original  contract  was 
verlMil  and  eatlre,  and  a  part  only  reduced 
to  writing."  Thomas  v.  Hammond,  47  Tex. 
42;  Hanstm  v.  Yturrla  (Tex.  Civ.  App.)  48 
S.  W.  796;  Peel  v.  Glesen,  21  Tex.  Civ.  App. 
834,  61  8.  W.  44.  It  Is  clear  from  the  evi- 
dence that  the  two  deeds  of  conveyance  did 
not  embrace  the  entire  contract.  The  con- 
sideration expressed  in  each  was  certain  real 
estate,  with  the  addition,  in  the  deed  from 
Davis  to  SIslc,  of  the  mention  of  two  notes 
which  Sisk  gave  Davis  to  secure  the  payment 
of  the  indebtedness  due  by  Sisk  on  the  land 
conveyed  by  Sisk  to  Davis.  Nothing  is  men- 
tioned of  the  stock  of  goods  that  was  sold 
by  Davis  to  Sisk,  and  all  the  witnesses  tes- 
tify that  the  sale  of  these  goods  was  includ- 
ed in  the  transaction.  Whether  or  not  Sisk 
assumed  the  mercantile  debts  of  Davis  is 
the  only  part  of  the  transaction  about  which 
there  is  a  controversy,  and  the  court,  hav- 
ing found  this  issue  against  Davis,  and  the 
evidence  supporting  this  finding,  it  is  conclu- 
sive. 

The  proposition  is  made  that  Sisk  is  estop- 
ped from  recovery  in  this  case  because  he 
sought  to  recover  from  the  attaching  cred- 
itors of  Davis  &  Bruce  for  the  seizure  and 
sale  of  the  goods.  We  think  there  is  no 
element  of  estoppel  in  this  respect.  Davis 
agreed  to  pay  off  the  mercantile  debts,  which 
he  represented  to  be  about  $400.  Sisk  relied 
on  these  representations,  and  when  the  cred- 
itors were  pressing  him  he  tried  to  get  Da- 
vis to  comply  with  his  promise,  which  Da- 
vis failed  to  do.  Sisk  not  having  the  mon- 
ey to  pay  said  debts,  was  compelled  to  let 
the  property  go.  The  property  having  gone 
to  pay  Davis'  debts,  without  fault  of  Sisk, 
Davis  became  liable  to  him  for  the  value  of 
the  property  that  Davis  had  paid  Sisk  and 
lost  to  Sisk  by  reason  of  said  transactions. 
If  the  suing  out  of  the  attachments  was 
wrongful,  it  was  Sisk's  duty  to  try  by  suit 
to  recover  what  damages  he  had  sustained, 
for  Davis  would  not  have  been  req[>onsible 
to  him  for  the  vrrongful  interference  to  the 
property.  But  Sisk  having  failed  in  the 
suits  to  recover  except  as  to  $196,  Davis  was 
responsible  to  him  for  the  balance,  and  as 
Davis  was  Insolvent  there  was  no  error  in 
canceling  the  notes  and  giving  him  a.  Judg- 
ment for  the  balance  of  the  recovery. 

The  court  did  not  err  in  not  permitting  ap- 
pellant's wife  to  testify  that  appellant  told 
her  on  the  way  to  Mt  Vernon  to  sign  the 
deeds  and  on  the  return  therefrom  that  the 
"trade  between  himself  and  the  defendant 
was  tbat  defendant  was  to  pay  the  debts 
against  the  firm  and  boainess,"  etc.    This 


testimony  was  hearsay  and  self-serving,  and 
we  tmnk  clearly  inadmissible. 

The  evidence  was  sufficient  to  siqvport 
the  judgment;  and,  finding  no  error  in  tbe 
record,  the  judgment  is  affirmed. 


DAVENPORT  v.  BEARDEN  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  8, 190S. 
Rehearing  Denied  March  7,  1908i) 

1.  Advebsg  Possession— Evidinck. 

Plaintiff  was  not  entitled  to  recover  land, 
where  the  undisputed  evidence  showed  that  de- 
fendants and  those  under  whom  they  claimed 
took  adverse  possession  of  the  land  in  1857, 
and  as  early  as  January  1,  1879,  the  land  was 
all  under  fence,  actually  occupied  and  claimed 
by  defendants  and  those  under  whom  they  claim- 
ed in  such  a  way  as  to  give  them  fall  and 
perfect  title  under  Sayles'  Ann.  Civ.  St  1897, 
art.  3343,  known  as  the  10-year  statute  of  limi- 
tationa. 

SEkL  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  1,  Adverse  Possession,  §g  65-76.] 

2.  JuDOMEKT— Bab. 

In  an  action  of  trespass  to  try  title  by  an 
heir  of  the  former  owner  of  the  land,  plaintiff 
was  not  entitled  to  recover,  where  it  appeared 
tliat  several  years  before  a  judgment  was  ren- 
dered by  a  court  of  competent  jurisdiction  in 
favor  of  one  under  whom  defendants  claimed 
against  a  great  number  of  defendants,  including 
the  unknown  heirs  of  such  former  owner,  de- 
vesting all  the  right,  title,  interest,  and  claim 
out  of  defendants,  and  vesting  the  same  in  de- 
fendant's grantor. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  SS  1209-1213.] 

Appeal  from  District  Court,  Bosque  Coun- 
ty;   O.  L.  Lockett  Judge. 

Action  by  Mrs.  V.  R.  Davenport  against  A. 
C.  Bearden  and  others.  From  a  judgment  for 
defendants,  plalntift  appeals.    Affirmed. 

Pete  Arnold  and  B.  F.  Stanley,  for  appel- 
lant    James   M.   Robertson,   for   appellees. 

SPEER,  J.  The  appellant  as  plalntift  be- 
low instituted  this  suit  against  the  appellees 
in  the  form  of  an  action  of  trespass  to  try 
title  to  recover  the  William  Shepherd  league 
and  labor  of  land  in  Bosque  county.  Tbe 
court  instructed  the  jury  to  return  a  verdict 
for  defendants,  which  was  done,  and  judg- 
ment was  entered  accordingly,  from  which 
this  appeal  Is  prosecuted. 

The  first  assignment  complains  of  tbe 
court's  ruling  in  admitting  evidence,  but  we 
shall  not  pause  to  consider  whether  the  same 
was  erroneous  or  not,  inasmuch  as  the  court's 
action  in  directing  a  verdict  for  appellees  was 
clearly  proper  under  the  other  undiq>uted 
evidence.  Several  reasons  may  be  given  why 
this  course  was  proper,  but  we  shall  con- 
tent ourselves  with  noticing  only  two  of 
them :  First,  it  is  undisputed  tliat  appellant 
claims  the  land  as  heir  of  William  Shepherd 
through  her  mother,  who  died  In  the  year 
1880,  and  that  her  mother  was  then  a  widow 
and  had  been  since  1869 ;  that  the  appellees 
and  those  under  whom  they  claim  took  ad- 
verse possession  of  the  land  In  controvetay 
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in  185T;  and  tbat  as  early  as  January  1, 
1879,  the  land  was  all  under  fence,  actually 
occupied  and  claimed  by  the  appellees  and 
those  under  whom  they  claim  in  such  way 
aa  to  give  them  a  fuU  and  perfect  title  under 
article  3343,  Sayles'  Ann.  Civ.  St.  1897,  com- 
monly known  as  the  10-year  statute  of  limi- 
tations. Second,  the  evidence  discloses  that 
on  January  17,  1894,  a  judgment  was  render- 
ed by  the  district  court  of  Bosque  county  In 
favor  of  E.  G.  P.  Kellum,  under  whom  the 
appellees  claim,  against  a  great  number  of 
defoidants,  Including  the  unknown  heirs  of 
WllUam  Shepherd,  devesting  all  the  right, 
title.  Interest,  and  claim  out  of  the  defend- 
ants, and  vesting  the  same  in  said  Kellum. 
For  this  reason,  as  well  as  the  preceding  one, 
an  Instruction  hi  favor  of  appellees  was  man- 
datory. Hardy  v.  Bcaty,  84  Tex.  562,  19  8. 
W.  778,  31  Am.  St.  Rep.  80. 

The  Indigent  of  the  district  court  Is  af- 
firmed. 


FIRST  STATE  BANK  OF  liARNBD,  KAN., 
V.  McGAUGHEY. 

(Court  of  CHvil  Appeals  of  Texas.    Jan.  25,  190& 
Rehearing  Denied  Feb.  29,  190a) 

1.  TRIAI.  —  iRSTBUCnOSB  —  CJONXOBMPTT    TO 

Case. 

Where,  in  an  action  to  recover  money  paid 
on  a  draft,  the  only  theory  on  which  plaintiff 
conid  recover  was  the  payment  of  mone^r  by  a 
mistake  of  fact  induced  by  the  representations  of 
defendant,  the  payee,  as  to  the  purpose  for  which 
the  draft  had  been  drawn,  an  instruction  predi- 
cating the  liability  of  defendant  on  the  insol- 
vency of  the  drawer  was  erroneous. 

[E^  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol  46,  Trial,  {{  596-»12.f 

2.  Bnxs  AND  Notes— Acceptance  and  Pat- 

KENT    OF    DbAIT^ReCOVEBT    OF    PAYMENT^ 

Mistake  of  Fact. 

A  seller  of  cattle  sent  a  telegram  to  a  bank 
asking  if  it  would  pay  a  buyer's  checks  "for 
cattle,"  and  the  bank  replied  by  telegram,  "Tes." 
The  bnyer  thereupon  drew  a  sight  draft  on 
the  bank  in  favor  of  the  seller  for  $8,850,  which 
the  bank  paid,  and  the  seller  received!  The 
draft  included,  not  only  money  for  cattle  de- 
livered, but  $1,650  forfeit  money  for  the  delivery 
of  cattle  in  the  future.  The  buyer  had  no 
fnnds  whatever.  Beld,  that  the  telegram  "for 
cattle"  would  be  construed  as  between  the  par^ 
ties  to  mean  only  cattle  delivered,  on  which  the 
bank  conid  secure  itself  in  case  of  nonpayment 
of  the  draft,  and  hence,  not  being  able  to  col- 
lect the  surplus  $1,650,  the  seller  was  liable  to 
the  bank  for  such  amount  as  money  paid  b; 
mistake  of  fact  induced  by  the  representations 
of  the  seller. 

Stephens,  J.,  dissenting. 

Appeal  from  District  Court,  Jones  County; 
Collen  F.  Hlgglns,  Judge. 

Action  by  the  First  State  Bank  of  Lamed, 
Kan.,  against  J.  D.  McGaughey,  to  recover 
money  paid  on  a  draft.  From  a  judgment 
for  defendant,  plaintiff  appeals.  Reversed 
and  judgment  rendered. 

The  defoidant  In  the  case,  a  seller  of  cat- 
tle, sent  a  telegram  to  the  plaintiff  bank  ask- 
ing If  it  would  pay  a  buyer's  checks  "for 


cattle,"  and  the  bank  replied  by  telegram, 
"Yes."  , 

C.  C  Ferrell  and  H.  S.  Rogers,  for  appel- 
lant   C.  H.  Steele,  for  appellee. 

SPEER,  J.  An  examination  of  the  report 
of  this  case  on  a  former  appeal  will  disclose 
the  nature  of  the  suit  See  First  State  Bank 
of  Larned,  Kansas,  v.  McGaughey,  86  S.  W. 
55.  On  that  appeal  we  reversed  the  judg- 
ment of  the  district  court  in  sustaining  a 
general  demurrer  to  the  bank's  petition, 
thereby  holding,  of  course,  that  appellant 
would  be  entitled  to  recover  upon  proof  of 
its  allegations.  On  the  last  trial  the  appel- 
lant, by  reason  of  special  exceptions  having 
been  sustained,  amended  its  petition  so  as  to 
show  the  insolvency  of  Clark,  and  that  it 
would  probably  lose  its  debt  if  McGaughey 
were  not  held  liable.  In  other  respects  the 
petition  was  substantially  the  same  as  that 
considered  by  us  on  the  former  appeal.  Be- 
fore the  last  trial  McGaughey  had  died  and 
his  administrator  was  made  a  party  defend- 
ant. The  last  trial  also  resulted  in  a  judg- 
ment against  appellant 

The  trial  court,  following  up  his  ruling  on 
special  exceptions  to  the  effect  that  Clark's 
insolvency  must  have  been  alleged  and  prov- 
ed, instructed  the  jury  as  follows:  "If  you 
believe  In  this  case  •  *  *  that  said  C. 
W.  Clark  Is  now  insolvent,  and  said  amount, 
if  any,  cannot  be  made  out  of  him,  then  you 
will  find  for  the  plalntifl  the  amount  not  so 
paid  for  cattie.  •  ♦  •  But  •  •  •  if 
you  fail  to  believe  from  the  evidence  that 
C.  W.  Clark  is  Insolvent  yon  will  find  for 
the  defendant"  It  will  be  thus  seen  that  the 
court  treated  McGaughey  as  being  secondari- 
ly liable  only,  while  the  effect  of  our  former 
decision,  and  our  judgment  yet  is  that  be 
was  liable,  if  at  all,  primarily,  and  a  recov- 
ery against  him  should  not  be  made  to  de- 
pend upon  the  contingency  of  Clark's  Insol- 
vency or  failure  to  pay.  The  whole  theory  of 
appellant's  case,  and  without  the  establish- 
ment of  which  no  recovery  as  against  Mc- 
Gaughey could  be  had,  is  that  It  had  paid 
Clark's  draft  under  a  mistake  of  fact  as  to 
the  purposes  for  which  the  same  had  been 
drawn,  and  that  McGaughey  had  induced 
such  mistake  by  his  fsJse  representations 
that  the  check  was  for  cattle.  By  establish- 
ing these  things  the  bank  would  be  entitled 
to  recover  against  McGaughey  directly  in- 
dependently of  any  consideration  of  Clark, 
save,  of  course,  it  could  have  but  one  satis- 
faction. 

It  is  suggested  by  appellee,  and  argued 
with  great  force,  that  under  the  undisputed 
evidence  no  other  judgment  could  have  been 
rendered.  The  evidence  without  controversy 
discloses  that  a  single  draft  of  $8,850  was 
drawn  on  appellant  by  Clark,  and  that  $7,- 
200  of  this  amount  represented  the  value  of 
cattle  delivered  to  Clark,  and  that  the  re- 
maining $1,650  was  paid  as  a  part  payment 
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upon  other  cattle  to  be  delireied  in  tbe  ta- 
ture  npon  Clark's  paying  tbe  remainder  of 
tlie  purchase  price  (a  very  mnch  larger  sum), 
and  In  the  event  of  his  failure  so  to  do  the 
$1,650  was  to  be  treated  as  a  forfeit  Clark 
did  make  default,  and  the  |1,650  has  never 
been  returned  to  him  nor  the  appellant.  We 
are  Inclined  to  hold  that  the  words  of  limita- 
tion "for  cattle"  contained  in  McGaughey's 
telegram  to  appellant  meant  between  the 
parties  that  the  checks  to  be  drawn  against 
appellant  would  be  given  In  exchange  for 
cattle  sold  and  delivered  by  McGaughey  to 
Clark.  McGaughey  having  chosen  the  words 
to  express  his  proposition  to  appellant,  that 
construction  most  strongly  In  favor  of  the 
latter  should  be  adopted,  if  there  is  any 
doubt  as  to  his  real  Intention.  As  a  limita- 
tion upon  appellant's  liability  to  pay,  the 
words  "(or  cattle,"  when  used  in  the  con- 
nection shown,  would  have  no  meaning,  and 
the  limitation  itself  would  be  of  no  substan- 
tial benefit  If  we  should  bold  otherwise  than 
as  above  indicated.  It  may  be  readily  seen 
that  appellant  would  be  willing  to  pay 
Clark's  drafts  for  cattle,  although  he  had  no 
funds  with  it  to  his  credit.  If  in  the  transac- 
tion Clark  actually  received  such  cattle.  The 
cattle  in  such  event  would  constitute  a  se- 
curity, or  at  least  an  asset,  to  which  the 
bank  could  look  for  repayment. 

We,  therefore,  reverse  the  Judgment  of  the 
district  court,  and  render  Judgment  for  the 
appellant. 

Justice  STEPHENS  does  not  concur  in  this 
conclusion,  but  agrees  with  counsel  for  ap- 
pellee that  the  Judgment  should  be  af&rmed 
notwithstanding  tbe  error  in  the  diarge. 


MATAGORDA  COUNTY  v.  CASEY.* 

(Court  of  Civil  Appeals  of  Texas.    Feb.  1,  1908. 

Rehearing  Denied  Feb.  29,  1908.) 

1.  PuBUO  Lanus — Saue  of  County  School 

liANnS— POWEBS  or  COMUISStONISBS'  Oo-OBT. 
The  Constitntion  does  not  contemplate  that 
the  sale  of  county  school  lands  shall  be  made 
'  directly  by  the  commuaiiwers'  court,  but  that 
it  may  sell  the  same  in  such  manner  as  it  may 
direct,  and  It  may  therefore  appoint  agents  to 
make  sales  on  specified  terms,  convey  the  lands, 
receive  the  puKhaae  money,  deposit  the  same 
to  the  credit  of  the  school  fund  and  the  county 
treasurer,  and  make  an  annual  report  of  their 
transactions  pursuant  to  a  written  contract. 

2.  Same— Contract  with  Sales  Aoent— Com- 
stbuction. 

A  stipulation  in  a  contract  with  agents  for 
the  sale  of  county  school  lands  agreeing  to  pay 
them  "10  per  cent,  on  the  gross  amount  of  the 
sales,  to  be  paid  as  the  purchase  money  comes 
in,"  is  not  an  agreement  to  pay  them  out  of 
the  proceeds  of  the  sales,  and  hence  on  its  face 
an  unauthorized  diversion  thereof,  but  is  an 
undertaking  to  pay  them  out  of  proper  funds  an 
amount  equal  to  10  per  cent. 

Error  from  District  Court,  Wise  County; 
J.  W.  Patterson,  Judge. 

Trespass  to  try  title  by  Matagorda  county 
against  W.  H.  Casey.  There  was  a  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

*Wrlt  o(  error  denied  by  Supreme  Court 


J.  W.  Oongw  and  John  E.  Linn,  for  plain- 
tiff in  error.  R.  B.  Carswell,  for  d^endaat 
in  error. 

SPEER,  J.  This  is  an  action  of  tre^ass 
to  try  title  instituted  by  plaintiff  in  error 
against  defendant  in  error  to  recover  block 
99,  Matagorda  county  school  lands,  situated 
in  Wise  county.  There  was  Judgment  for  the 
defendant. 

Tlie  merits  of  the  appeal  may  be  determine 
ed  for  the  most  part  by  an  examination  of  the 
orders  of  the  commissioners'  court  of  plain- 
tiff in  error  county,  complained  of  by  plain- 
tiff In  error  upon  the  one  hand  as  being  void, 
and  urged  by  defendant  In  error  on  the  oth- 
er hand  as  being  sufficient  to  support  the 
sale  made  tb  bis  vendor  thereunder,  and 
therefore  to  authorize  the  judgment  rendered 
In  his  favor.  On  May  15,  1888,  the  commis- 
sioners' court  of  Matagorda  county  passed 
the  following  order:  "It  is  ordered  by  the 
court  that  an  order  of  this  court  made  on 
tbe  16th  day  of  February,  1888,  and  record- 
ed in  Book  C,  Minutes  of  Commissioners' 
Court,  p.  88,  be  amended  so  as  to  read  as 
follows,  viz.:  It  is  ordered  by  the  court  that 
Donald  &  Cobb  of  Wise  county,  Tex.,  be  and 
are  hereby  appointed  as  agents  for  the  coun- 
ty of  Matagorda  In  the  place  of  F.  C.  McCam- 
ly,  deceased,  for  the  management  and  the  sale 
of  the  Matagorda  school  lands  remaining  un- 
sold situated  in  said  Wise  county,  and  are 
fully  authorized  and  impowered  to  sell  and 
convey  (by  general  warranty  deed,  or  deeds 
to  the  purchaser  or  purchasers  and  receive 
the  purchase  money  therefor)  each  and  all 
of  said  lands  at  the  prices  hereinafter  set 
forth  in  the  schedule  showing  the  number  of 
the  blocks  and  prices  annexed,  to  wit,  sched- 
ule     ,    block    No.    99,    $3   per    acre, 

•  *  •  and  upon  the  following  terms,  to 
wit:  One-tenth  part  cash,  and  the  balance 
in  10  equal  installments  of  one-tenth  each, 
the  first  one  due  January  1st  following  the 
date  of  sale,  and  the  others  on  the  1st  day 
of  January  oif  each  year  thereafter,  all  of 
said  notes  bearing  10  per  cent  interest  from 
date,  and  Interest  payable  annually,  said  de- 
ferred payments  to  be  secured  by  deed  of 
trust  from  the  purchaser,  the  purchaser  to 
pay  for  the  execution  and  the  record  of  all 
tbe  deeds,  deeds  of  trust  and  releases,  and 
the  cash  payment  and  all  subsequent  pay- 
ments of  principal  and  interest  are  to  be 
made  payable  at  Galveston,  Tex.,  or  may  be 
paid  to  Donald  &  Cobb  with  exchange  suffi- 
cient to  convey  the  same  to  Galveston  where 
said  money  shall  be  deposited  with  Ball, 
Hntcblns  &  Co.,  as  follows:  The  principal  to 
the  credit  of  the  permanent  school  fund  of 
Matagorda  county,  and  the  Interest  to  the 
credit  of  J.  H.  Selkirk,  county  treasurer  of 
Matagorda  county,  or  his  successor  In  office. 
Donald  &  Cobb  are  instructed  to  make  an  an- 
nual report  on  or  before  the  1st  day  of  May 
of  each  year  to  the  county  Judge  of  Matagor- 
da county,  Tex.,  giving  a  complete  ^liiblt  of 
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al]  tmnsactloDB  done  by  them  as  agent  for 
■aid  school  land  during  the  preceding  year." 
In  puranance  of  the  order  of  February  16tb 
of  which  the  foregoing  la  an  amendment 
Donald  &  Cobb  and  the  comity  Judge  and 
Gommlsaioners  of  plaintiff  in  error  entered  in- 
to the  following  contract:  "The  State  ot 
Texas,  County  of  Matagorda.  Articles  of 
contract  and  agreement  entered  into  and  con- 
dnded  by  and  between  the  county  Judge  and 
Gommisslonera'  court  of  Matagorda  county, 
Texas,  and  Messrs.  Donald  &  Cobb,  of  Wise 
county,  Texas,  wltnesseth  as  follows,  to  wit: 
That  whereas  the  said  commtsslonen'  court 
of.  raid  Matagorda  county  have  employed, 
contracted  with,  and  retained  Messrs.  Donald 
ft  Cobb  as  attorneys  for  and  In  behalf  of  said 
county  to  represent  them  In  the  business  re- 
lating to  the  sale  of  school  lands  In  Wise 
county,  Tex.,  belonging  to  said  county  of 
Matagorda  as  a  "school  fund,'  and  to  write 
the  deeds,  take  the  notes  of  the  purchasers, 
and  advise  and  represent  as  attorneys  the 
said  county  of  Matagorda  In  all  matters  and 
things  pertaining  to>  the  sale  of  said  lands 
and  to  the  collection  of  the  proceeds  of  the 
same,  and  said  county  of  Matagorda,  through 
the  commissioners  as  aforesaid,  agree  and 
obligate  themselves  and  the  said  county,  tn 
consideration  of  said  services,  advice,  and 
labor,  as  aforesaid,  on  the  part  of  said  Don- 
ald &  Cobb,  to  pay  them  10  per  cent  on  the 
gross  amount  of  the  sales,  to  be  paid  as  the 
purchase  money  comes  in,  for  instance.  If 
the  land,  or  any  part  thereof,  Is  sold  for 
one-half  or  one-third  cash  and  the  residue 
on  time  the  said  percentage  to  said  Donald 
&  Cobb  Is  to  be  paid  them  at  the  time  and 
on  each  subsequent  payment  as  it  Is  made. 
In  testimony  whereof  the  said  Donald  &  Cobb 
hereto  sign  their  name,  and  the  commission- 
ers' court  hereto  sign  by  the  members  there- 
of and  affix  their  official  seal  this  2d  day  of 
March,  A.  D.  1888."  By  virtue  of  this  au- 
thority Donald  &  Cobb  sold  the  land  in  con- 
troversy to  one  Colwell,  who  In  turn  convey- 
ed to  defendant  In  error,  who  assmned  the 
payment  of  all  notes  due  to  plaintiff  In  te- 
ror  for  the  land. 

Plaintiff  In  error  attacks  by  exceptions  to 
the  defendant  in  error's  pleadings,  setting 
forth  his  title,  and  by  objections  to  their  in- 
troduction In  evidence,  the  foregoing  orders 
and  contract,  and  all  deeds,  reports,  notes, 
receipts,  and  orders  concerning  the  same,  be- 
cause, for  one  reason  or  another,  the  said 
orders  were  void  on  their  face,  and  con- 
ferred no  power  upon  Donald  &  Cobb  to 
make  sale  of  the  land  In  controversy,  or  at 
least  that  It  did  not  authorize  them  to  re- 
ceive payment  and  to  transmit  the  same  to 
Ball,  Uatchlns  &  Co.  at  Galveston,  as  against 
the  rights  of  the  county  treasurer  of  plaintiff 
in  error  to  receive  the  same.  Defendant  in 
error's  pleadings,  however,  specifically  aver, 
and  his  evidence  tended  to  show,  that  not  on- 
ly bad  he  paid  all  sums  due  on  said  land  to 
Donald  &  Cobb  and  subsequently  appointed 


agents  of  the  county,  but  that  such  agents 
had  remitted  the  same  Into  the  bands  of 
plaintiff  in  error's  county  treasurer.  We  have 
carefully  examined  the  order  of  plaintiff  in 
error  appointing  Donald  &  Cobb  agent  for 
the  sale  of  Its  school  lands,  and  are  of  opin- 
ion that  It  did  not  transcend  the  limits  of 
the  power  of  the  commissioners'  court  In 
such  matter.  It  Is  not  contemplated  by  the 
Oonstltntion  that  the  sale  of  county  school 
lands  shall  be  made  directly  by  the  commis- 
sioners' court,  but  that  such  court  may  sell 
the  same  in  such  manner  as  it  may  direct  It 
was  within  the  court's  power  to  authorize 
Donald  &  Ck>bb  to  make  sale  of  the  land  In 
controversy  In  the  manner  and  upon  the 
terms  prescribed  In  the  amended  order.  It  is 
Insisted,  however,  that  the  contract  actually 
signed  by  the  parties  stipulates  for  the  pay- 
ment of  commissions  and  fees  to  the  extent  of 
10  per  cent  of  the  sales  out  of  the  proceeds 
of  such  sales,  and  therefore  on  its  face  Is 
an  unauthorised  diversion  of  the  moneys  aris- 
ing from  such  sales,  which  would  Itself  viti- 
ate such  sales.  But  the  contract  does  not  nec- 
essarily mean  this.  It  stipulates  that  the 
commissioners  and  the  county  agree  and  ob- 
ligate themselves  to  pay  to  Donald  &  Cobb 
"10  per  cent  on  the  gross  amount  of  the 
sales,  to  be  paid  as  the  purchase  money 
comes  in."  A  reasonable  and  fair  Inter- 
pretation of  this  language  Is  that  the  com- 
missioners undertook  to  pay  to  the  agents 
out  of  proper  'funds  an  amount  equal  to  10  per 
cent  of  the  gross  sales  when  collection  on 
such  sales  had  been  made.  Tills  interpreta- 
tion of  the  contract  would  make  it  legal, 
whereas  to  hold  that  the  contract  authorized 
the  retention  of  the  commissions  out  of  the 
proceeds  of  the  sales  of  the  land  would  ren- 
der the  same  Illegal.  The  former  Interpreta- 
tion should  therefore  be  adopted.  Since  we 
hold  that  the  orders  of  plaintiff  In  error  and 
the  contract  were  not  void.  It  follows  that  the 
court  did  not  err  In  admitting  them  in  evi- 
dence, as  well  as  all  other  subsequent  or- 
ders, reports,  deeds,  notes,  etc.,  made  In  pur- 
suance thereof,  relating  to  the  land  In  con- 
troversy. 

It  also  follows  that  the  verdict  and  Judg- 
ment are  not  without  support  In  the  evi- 
dence, and  that  the  Judgment  should  be  af- 
firmed. 


PALMER  V.  SPANDBNBERG. 

(Court  of  Civil  Appeals  of  Texas.     Feb.   26, 
1908.) 

1.  Writ  of  Ebbob— RBQinarras— Bohd— Sio- 
RATtTBE  or  Plaintiff  in  Ebbob. 

Failure  of  a  plaintiff  In  error  to  sign  the 
writ  of  error  bond  will  not  warrant  dismissal  of 
the  writ. 

[Ed.  Note.— For  cases  In  pointsee  Cent  Dix. 
vol.  3,  .Appeal  and  Error,  {  3127.} 

2.  SaVK— ReCOBO — OONOI,USIVBNESS     OF     CXB- 
TIFIOATE, 

The  certificate  of  the  clerk  of  the  lower 
court  that  a  transcript  it  complete  will  prevail 
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a^inst  an  tinswoni  statement  in  a  motion  to 
dismiss  a  writ  of  error  for  an  alleged  omission. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  3,  Appeal  and  Error,  U  2853-2855.] 

8.  SAJkis— CoBBBonoN — Pbofeb  Remedy — Ceb- 

TIOBABI. 

If  a  transcript  on  writ  of  error  is  incom- 
plete, the  proper  remedy  is  b;  certiorari  to  per- 
fect the  transcript 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §S  2834-2843.] 

Error  from  Brown  County  Court;  A.  M. 
Brumfleld,  JuAgA. 

Action  between  J.  S.  Palmer  and  J.  W. 
Spandenberg.  Judgment  for  Spandenberg, 
and  Palmer  brings  error.  On  motion  to  dis- 
mlBs  the  writ    Motion  overruled. 

Robt.  L.  Russell,  for  tbe  motion. 

KEY,  J.  The  defendant  in  error  bas  sub- 
mitted a  motion  to  dismiss  the  writ  of  error 
in  this  case.  None  of  the  reasons  assigned 
for  dismissal  are  well  taken,  and  some  of 
tbem  are  so  obviously  untenable  as  to  render 
discussion  unnecessary.  Two  points  only  will 
be  noticed.  Tbe  first  Is  that  tbe  writ  of  er- 
ror bond,  while  signed  at  Its  conclusion  by 
tbe  sureties.  Is  not  so  signed  by  tbe  plaintiff 
in  error.  Such  signing  was  not  necessary. 
Shelton  v.  Wade,  4  Tex.  148,  51  Am.  Dec. 
722;  Lindsay  v.  Price,  33  Tex.  282;  McKel- 
lar  V.  Peck,  89  Tex.  385 ;  Bridges  v.  Cundlfl, 
45  Tex.  439 ;  San  Roman  v.  Watson,  54  Tex. 
254 ;  Railway  v.  Lockett  (Tex.  Civ.  App.)  39 
S.  W,  320;  Karnes  County  v.  Nichols  (Tex. 
Civ.  App.)  54  S.  W.  656. 

The  second  point  Is  that  the  transcript  Is 
Incomplete,  because  It  falls  to  contain  a  writ- 
ten waiver  of  citation  by  one  of  the  defend- 
ants in  the  court  below.  The  clerk  of  tbe 
court  below  has  certified  that  the  transcript 
now  on  file  contains  all  the  proceedings  in 
that  court,  and  we  cannot  accept  the  'unsworn 
statement  In  tbe  motion  in  contradiction  of 
the  clerk's  certificate  as  true.  Besides,  If 
the  statement  in  the  motion  is  correct,  tbe 
defendant  Is  not  entitled  to  have  the  writ  of 
error  dismissed  for  that  reason.  His  remedy 
would  be  a  writ  of  certiorari  to  perfect  the 
transcript,  and  he  has  not  asked  for  that 

Motion  overruled. 


WEBB  V.  GREGORX  et  al. 

(Court  of  Civil  Appeals   of  Texas.     Feb.   20, 
1908.) 

1.  Pabtnebshif— Joint   and    Sevebal   Lia- 

BILITT. 

Partnership  liabilities  are  joint  and  several. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Partnership,  §  301] 

2.  Same— Death  of  Pabtkeb. 

Tbe  holder  of  a  claim  against  a  partnersliip 
may   establish   it  against  the   estate   of  a  de- 
ceased partner  and  share  pro  rata  with  separate 
creditors. 
8.  Samb— Judgment  Against  Pabtneb. 

If  a  judipient  be  obtained  against  a  part- 
nership, the  judgment  creditor  is  not  required 
to  first  exhaust  the  partnership  property  before 


he  can  levy  upon  the  ontside  or  separate  prop- 
erty of  a  partner. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die- 
vol.  38,  Partnership,  {  461.] 

4.  Same— Action  Aqainbt  Pabtnxbs. 

Rev.  St  1895,  art  1256,  provides  that, 
where  there  are  several  defendants,  and  some 
are  not  served  with  process,  plaintiff  may  dis- 
continue as  to  them  and  proceed  against  the 
others.  Article  12()3  provides  that  any  principal 
obligor  may  be  sued  either  alone  or  jointly 
with  any  other  party  who  is  liable.  Beld,  that 
an  action  for  a  tort  might  be  maintained  against 
one  of  the  members  of  a  dissolved  partnership. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  88,  Partnership,  |  369.] 

Appeal  from  Galveston  County  Goart;  fi. 
E.  Mann,  Judge. 

Action  by  Sam  Webb,  Jr.,  against  Lucy  A. 
Gregory  and  others.  From  a  judgment  in  fa- 
vor of  defendants,  plaintiff  appeals.  Revers- 
ed and  remanded. 

Stewart  &  Stewart,  for  appellant  James  B. 
&  Charles  J.  Stubbs,  for  appellee. 

LEVY,  J.  By  his  petition  appellant  says 
that  Cora  G.  Gregory,  T.  W.  Mullaly,  and 
Lucy  A.  Gregory  were  copartners  composing 
the  copartnership  of  Mullaly-Gregoiy  Transfer 
(Company,  that  the  company  was  engaged  In 
a  transfer  business  for  hire  at  Galveston,  that 
the  said  compkny  ctmtracted  and  undertook 
for  hire  to  carry  and  deliver  his  trunk  to  the 
union  depot,  and  has  never  redelivered  same 
to  him.  He  sued  Cora  G.  Gregory  for  the 
value  of  the  same  without  joining  the  other 
members  of  the  copartnership,  alleging  that 
Iiucy  A.  Gregory  died  after  the  contract  of 
tbe  company  to  deliver  his  trunk  was  made, 
and  that  after  ber  death  tbe  copartnership 
dissolved  and  went  out  of  existence.  Tbe  ap- 
pellee demurred  to  tbe  petition  on  the  ground, 
among  others,  because  all  the  members  of  tbe 
partnership  are  necessary  parties  to  a  suit 
against  a  copartnership.  The  court  overruled 
the  demurrer.  After  hearing  tbe  evidence  on 
tbe  trial  before  a  jury,  the  court  reconsidered 
the  ruling  on  the  demurrer,  and  gave  tbe  fol- 
lowing peremptory  Instruction  to  tbe  Jury: 
"(Sentlemeu  of  tbe  jury,  on  further  examina- 
tion of  tbe  pleadings,  I  find  that  the  o^artner- 
ship,  the  Mullaly-Gregory  Transfer  Company, 
that  is  alleged  to  have  lost  plaintiff's  trunk, 
is  a  necessary  party  to  this  suit,  and  tbe  ex- 
ception of  defendant  should  have  been  sus- 
tained. Tou  are  therefore  instructed  to  find 
a  verdict  for  the  defendant."  From  the  Judg- 
ment entered  agtUnst  bim  on  the  verdict  of 
tbe  jury,  the  appellant  has  appealed. 

The  appellant  assigns  tlie  following  error: 
"Tbe  court  erred  in  peremptorily  instructing 
the  jury  that  tbe  copartnership,  tbe  firm  of 
Mullaly-Gregory  Transfer  Company,  was  a 
necessary  party  to  this  suit,  because  said  firm 
of  Mullaly-Gregory  Transfer  Company  was 
not  a  necessary  party  to  this  suit"  The  prop- 
osition of  appellant  under  this  assignment  is: 
"A  member  of  a  firm  or  copartnership  Is  in- 
dividually liable  for  tort  or  breach  of  con- 
tract by  tbe  firm  of  which  he  is  a  member, 
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and  in  snch  cases  may  be  sued  Individually, 
and  It  la  not  necessary  to  Join  either  of  tbe 
other  partners  or  the  partnership."  It  Is  clear 
that  by  his  petition  the  appellant  has  elected 
to  bring  Bait  for  the  conversion  of  the  trunk 
against  Cora  O.  Gregory  separately,  as  upon 
her  several  liability  for  breach  of  the  co- 
rartnership  c(«tract,  seeking  the  recovery  of 
personal  judgment  to  subject  her  individual 
property  to  iiayment  of  the  debt.  The  petl- 
tiou  does  not  declare  against  the  partnership 
or  the  several  members  of  the  partnership. 

It  is  tbe  certain  doctrine  of  law  In  this  state 
that  every  partnership   debt  or   liability  is 
Joint  and  several-    This  settled  doctrine  is  ex- 
pressly recognized  by  the  statutes  in  authoriz- 
ing the  formation  of  a  limited  partnership, 
where,  in  article  3684,  Rev.  St  1895,  it  uses 
this  langiuge:    "Who    shall   be   Jointly   and 
severally  reqMmsible  as  general  partners  now 
are  by  law."    Did  tbe  court  err  in  sustaining 
the  demurrer?     We  quote  from  Lindley  on 
Partneisblp,  p.  283:  "Snpposlng  tbe  tort  to  be 
ifflpntable  to  the  firm,  an  action  In  respect  to 
it  may  be  brought  against  all  or  any  of  tbe 
partners.    If  some  of  them  only  are  sued,  they 
cannot  Insist  upon  the  other  partners  being 
joined  as  defendants;    and  this  rule  applies 
even  where  tbe  tort  in  question  is  committed 
by  an  agent  or  servant  of  the  firm  and  not 
otherwise  by  the  firm  Itself."    This  rule  of 
law  above  quoted  seems  to  be  applicable  to 
this  case  and  allowable  under  the  law  of  this 
state.    By  arUcIe  1256,  Rev.  St  1895,  It  la 
expressly    provided    that,    where   there    are 
sereral  defendants  in  a  suit  and  some  of  them 
are  served  with  process,  and  others  not  so 
served,  the  plaintiff  may  discontinue  as  to 
those  not  served  and  proceed  against  tbose 
served.   This  provision  of  the  statute  seems  to 
have  been  applied  as  authority  to  sue  partners 
or  any  one  of  them  alone.    The  case  of  Glass- 
cock V.  Price,  82  Tex.  271,  47  S.  W.  965,  in- 
volved a  partnership  suit  where,  under  tbe 
anthority  of  this  article  of  the  statute,  there 
was  a  dismissal  as  to  one  member  of  the  firm 
after  the  suit  was  brought  against  tbe  part- 
nership, and  a  judgment  was  then  rendered 
against  tbe  partnership,  and  also  a  personal 
Judgment  against  the  individuals.    The  per- 
sonal Judgment  only  was  held  effective.    The 
effect  of  tbat  decision  was  to  allow  a  member 
of  a  firm  to  be  sued  alone  for  a  personal  judg- 
ment on  his  several  liability  on  an  ordinary 
cootract     Tbe  case  of  Frank* v.  Tatum,  87 
Tex.  204,  2S  B.  W.  409,  was  wbere  partners 
w*fe  sued,  and  where,   after  the  suit  was 
brought  a  dismissal  from  tbe  case  of  all  the 
partners  of  tbe  i>artlcular  partnership,  except 
one,  occurred.     The  court  held:    "When  the 
mlt  was  dismissed  as  to  all  tbe  members  of 
tbat  firm  except  A.  B.  Frank,  the  court  had 
no   fnrtber    authority    to    enter    judgment 
^sainst  the  partnership  or  Its  property — and 
it  left  A.  B.  Frank  to  answer  individually,  in- 
stead of  answering  as  a  member  of  the  firm 
It  Goldfrank,   Frank   &  Co."     The  force  of 
tbat  opinion  Is  to  allow  a  partner  to  be  sued 


alone  for  a  personal  judgment  on  his  several 
liability  on  a  partnership  debt.  By  article 
1208,  It  is  provided  that  any  principal  obligor 
in  any  contract  may  l>e  sued  either  alone  or 
jointly  with  any  other  party  who  may  be 
liable  thereon.  This  article  has  a  bearing  up- 
on the  allowable  procedure  in  suit  in  this 
state,  where  the  liability  is  joint  and  several, 
in  an  ordinary  obligation. 

Tbe  purpose  of  tbe  law  in  fixing  tbe  liabil- 
ity of  the  members  of  a  partnership  as  joint 
and  several  In  this  class  of  cases  has  only  tbe 
aim  of  protection  to  the  dalnuint  or  injured ' 
party  in  the  collection  of  his  claim.  The  con- 
sequence in  the  suit  whether  all  the  members 
be  sued  and  served,  or  <mly  one  member  be 
sued  and  served,  is  tbe  same.  Whatever  the 
particular  member  may  own,  that  which  Is  em- 
barked in  the  business,  as  well  as  that  not 
and  regardless  of  bis  interest  in  the  business, 
is  liable  to  make  good  the  Judgment  obtained. 
In  reason  a  Judgment  in  suit  against  only  one 
of  the  partners  would  be  sustainable  because 
the  partners  are  jointly  and  severally  liable. 
The  partner  would  accomplish  no  practical 
result  in  being  sued  with  the  other  members 
of  the  firm.  If  a  judgment  be  obtained 
against  a  partnership  for  a  debt  owed  by  it 
the  judgment  creditor  is  not  required  to  first 
go  upon  and  exhaust  the  partnership  property 
before  he  can  levy  upon  tbe  outside  or  sepa- 
rate property  of  a  partner.  The  judgment 
creditor  can  elect  whether  to  levy  upon  the 
firm  or  individual  property,  "leaving  the  ques- 
tion of  contribution  to  be  settled  afterwards 
between  the  partners  themselves."  Bardwell 
V.  Perry,  19  Vt  292,  47  Am.  Dec.  687.  If  tbe 
injured  person  were  to  sue  the  particular  part- 
ner separately,  it  would  be  held  to  be  an 
abandonment  of  the  right  to  have  tbe  partner- 
ship property  subjected  to  his  claim.  Cowan 
V.  Leming,  111  Mo.  App.  253,  85  S.  W.  953; 
Gaut  V.  Reed,  24  Tex.  46,  76  Am.  Dec.  94. 
Taking  tbe  Judgment  against  the  partnership 
and  the  partner  served  with  process  operates 
as  an  abandonment  of  future  proceedings 
against  the  partner  not  served.  Burnett  et 
al.  V.  Sullivan  et  al.,  58  Tex.  535.  A  claim 
satisfied  in  a  suit  against  one  member  of  the 
partnership  would  be  In  full  payment  as 
against  the  other  members  of  tbe  partnership, 
leaving  tbe  partner  sued  free  to  have  con- 
tribution from  tbe  other  members.  Bank  v. 
McAnutly,  89  Tex.  124,  83  S.  W.  963.  The 
bolder  of  a  claim  against  a  partnership  can 
establish  his  claim  against  the  estate  of  a  de- 
ceased partner,  and  share  equally  and  pro  rata 
with  separate  creditors.  Hlgglns  v.  Rector,  47 
Tex.  861.  It  Is  observed  that  the  partnership 
contract  and  liability  thereunder  Imposes  upon 
each  partner  the  same  obligation  that  a  sole 
and  separate  contract  does. 

The  reason  for  allowing  appellant  to  sue  the 
individual  partner  s^arately  and  alone  for 
the  partnership  debt  in  this  case  Is  convincing. 
Tbe  partnership  was  alleged  to  be  dissolved 
and  out  of  existence  at  the  time  of  suit  To 
say  that  a  member  of  a  copartnership  could 
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not  be  sued  alone  in  this  class  of  cases,  and 
especially  vmder  these  circumstances,  it  seems 
to  us  would  be  a  narrow  rule. 

We  think  the  court  erred  in  holding  In  this 
case  that  the  appellee  could  not  be  sued  alone 
and  separately  to  personal  judgment. 

The  case  is  therefore  ordered. reversed  and 
remanded. 


ATCHISON,  T.  &  S.  F.  RY.  CO.  ▼.  MIIX8. 

<Conrt   of  Civil   Appeals   of  Texas.     Feb.  26. 

1908.) 

1.  Master  ard  Sbbvart  —  Railboads  —  lu- 
8TBUCTI0W8— Assumption  of  Risk. 

An  instmction  that  a  railway  employ^  as- 
snmes  all  risks  ordinarily  incident  to  the  bnsi- 
ness,  but  that  be  may  assume  that  the  company 
and  its  other  employ^  have  exercised  ordinary 
care  to  do  their  daty,  that  he  does  not  asaame 
the  risks  of  any  dan^r  caused  by  the  company 
or  its  other  employes,  unless  he  knows  of  such 
negligence  and  the  attendant  risks  or  in  the  or- 
dinary discharge  of  his  duties  must  necessarily 
have  acquired  the  knowledge,  is  not  erroneous 
for  not  distinguishing  between  the  risks  as- 
sumed and  those  not  assumed,  rendering  the 
company  liable  for  all  the  danger  caused  by  it, 
whereas  it  should  be  confined  to  dangers  caused 
by  want  of  ordinary  care ;  the  instruction  being 
Intended  to  express  the  principle  that  an  em- 
ploye does  not  assume  risks  arising  from  the 
employer's  negligence  unless  they  are  or  should 
be  known  to  nim. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  34,  Master  and  Servant,  S§  1168-1179.] 

2.  Same— BKoiNraa's  Dorr— Negligence  by 

OlflSSIOiN. 

Where  a  locomotive  engineer  sends  the  fire- 
man under  an  engine  and  fails  to  use  the  means 
at  hand  to  prevent  the  engine  from  moving 
while  the  fireman  is  in  the  position  of  danger, 
the  company  is  liable  for  the  resultant  damages, 
since  an  act  of  omission  may  be  negligence  as 
well  as  one  of  commission.  The  company  is 
bound  not  snly  to  use  reasonable  care  in  fuiv 
nishing  safe  appliances,  but  to  use  ordinary  care 
in  so  using  them  as  to  prevent  injury  to  its 
employes. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  U  266-270.] 

3.  Same— Appliances— Employer's  Ddtt. 

A  railway  company  must  use  ordinary  care 
to  keep  an  engine's,  throttle  in  a  reasonably  safe 
condition;  but  is  not  absolutely  bound  to  keep 
it  in  such  condition. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  SI  171-174.] 

4.  Trial  —  iNsraucriONa  —  Weight  of  EJvi- 

DBNOE. 

In  an  action  against  a  railway  company  for 
injury  to  a  fireman,  caused  by  the  movement  of 
an  engine  while  he  was  under  it,  an  instruction 
tltat.  if  the  accident  occurred  through  the  engi- 
neer's failure  to  place  the  reverse  lever  at  the 
center  notch  of  the  quadrant,  or  through  his 
failure  to  open  the  cylinder  cocks  to  permit  the 
steam  to  escape,  or  both,  the  company  was  lia- 
ble, was  not  erroneous  as  being  on  the  weight 
of  the  evidence. 

[Bid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §|  439-466.] 

6.  Evidence  —  Fobeiqn  Statutes— Pbbsump- 

TI0H8— PEOOF. 

In  the  absence  of  pleading  and  proof  to  the 
contrary,  the  laws  of  another  state  are  pre- 
sumed to  be  the  same  as  those  of  this  state,  and 
hence  in  an  action  against  a  railway  company 
for  injury  to  a  fireman,  caused  in  New  Mexico, 


an  Instruction  that  onder  the  laws  of  that  state 
a  master  is  not  liable  for  the  negligence  of  a 
fellow  servant,  and  an  engineer  and  fireman  are 
fellow  servants,  and  that,  if  the  fireman  was  in- 
jured by  his  engineer's  negligence,  he  could  not 
recover  was  properly  refused  where  such  laws 
were  not  proven. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  |  101;  voL  44,  Statutes,  i 
380.] 

6.  Statutea— FoBEiON  Statutes  —  BviDBNCE. 

In  an  action  for  personal  injury  to  an  em- 
ploy4  caused  in  another  state,  a  statement  in 
the  record  hy  defendant's  counsel  that  it  was 
conceded  that  the  fellow  servant  law  was  in 
force  in  such  other  state,  and  that  the  act  would 
be  considered  as  having  l>een  introduced  is  In- 
sufficient to  show  what  the  law  is  In  sudi  state 
respecting  fellow  servants. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
v<d.  44,  SUtutes,  |g  388-890.] 

7.  Appeal— Review— iNSTBUcnoNS— Insuffi- 
cient PSESENTATIOn  0»  OBJECTION. 

Error  sssigned  to  an  instruction  will  not 
be  considered  where  the  instruction  is  not  point- 
ed out  in  the  assignment,  proposition,  or  state- 
ment. 

8.  Neoliqencb- CoMPARAHVB— Law  Not  ih 
Force. 

The  doctrine  of  comparative  negligence  is 
not  recognized  in  Texas. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §§  85,  162-167.] 

9.  Statutes— Effect  of  Pabtial  Ihvaliditt 
-Master  and  Servant— Comparative  Nko- 
uoence. 

The  employer's  liability  act  (Act  Cong. 
June  11,  1906,  c.  3073,  84  Stot.  232  [U.  S. 
Comp.  St.  Supp.  1907,  p.  891]),  providing  for 
recovery,  by  employes  or  their  representatives, 
for  damages,  where  the  employe's  contributory 
negligence  is  slight,  and  the  negligence  of  the 
employer  is  gross  in  comparison,  being  uncon- 
stitutional as  an  invasion  of  the  states'  rights, 
is  unconstitutional  as  applied  to  the  District 
of  Columbia  and  the  territories ;  it  not  appear^ 
ing  that  Congress  would  have  passed  the  act  as 
applicable  to  the  district  and  territories  only. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  St  58-66.] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;  J.  M.  Goggln,  Judge. 

Personal  Injury  action  by  I.  It.  Mills 
against  the  Atchison,  Topeka  &  Sante  F6 
Railway  Company.  From  a  Judgment  for 
plaintlfT,  defendant  appeals.  Reversed  and 
remanded. 

J.  W.  Terry  and  A.  H.  Oulwell,  for  appel- 
lant   Patterson  &  Wallace,  for  appellee. 

FliT,  J.  This  Is  a  suit  for  damages  aris- 
ing from  personal  injuries  alleged  to  have 
been  Inflicted  upon  appellee,  through  the 
negligence  of  appellant.  In  the  territory  sf 
New  Mexico,  on  November  14,  1906.  Appel- 
lant answered  by  general  and  special  excep- 
tions, general  denial,  and  pleas  of  the  Injur- 
ies having  been  Inflicted  through  the  negli- 
gence of  a  fellow  servant,  and  assumed  risk, 
and  contributory  negligence.  The  trial  re- 
sulted in  a  verdict  and  Judgment  In  favor  of 
appellee  in  the  sum  of  $5,500. 

The  first  assignment  of  error  brings  in  re- 
view the  following  charge,  given  by  the 
court:    "Ytta   are   Instructed   that    railway 
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companies  are  not  to  be  regarded  as  Insurers 
of  the  safety  of  their  employte,  for  under 
the  law  they  are  not  insurers;  and  one  who 
enters  the  employment  of  a  railway  company 
assames  all  the  risks  that  are  ordinarily  In- 
cident to  the  business,  but  he  may  assume 
that  the  railway  company  and  Its  other  serv- 
ants and  employes  have  exercised  ordinary 
care  to  do  their  duty,  and  he  does  not  as- 
sume the  risks  of  any  danger  tliat  may  be 
brought  about  by  the  railway  company  or  Its 
other  servants  or  employes,  unless  he  knows 
of  such  negligence  and  the  attendant  risks, 
or  in  the  ordinary  discharge  of  his  duties 
must  necessarily  have  acquired  the  knowl- 
edge." The  charge  Is  claimed  to  be  erroneous 
because  it  does  not  distinguish  between  the 
risks  assumed  and  those  not  assumed,  be- 
cause It  renders  the  company  liable  for  all 
the  danger  brought  about  by  itself,  while 
it  should  be  confined  to  such  dangers  as 
are  brought  about  by  its  want  of  ordinary 
care.  We  think  the  charge  Intended  to  ex- 
press the  principle  that  the  servant  does 
not  assume  the  risks  arising  from  the  neg- 
ligence of  the  master,  unless  they  are  known 
or  should  be  known  by  him;  but  it  might 
bave  been  clearer,  perhaps,  if  well-estab- 
lished precedents  had  been  followed  in  giv- 
ing the  instructions.  The  Supreme  Court 
has  approved  a  charge  stating  that:  "By 
the  use  of  the  expression  'a  risk  ordinarily 
Incident  to  the  employment'  is  meant  a  risk 
of  injury  that  does  not  arise  or  grow  out  of 
an  act  of  negligence  on  the  part  of  the  de- 
fendant or  its  servants,  and,  whenever  a  risk 
is  created  by  an  act  of  negligence  on  the 
part  of  a  railroad  company  or  its  employes, 
this  is  not  a  risk  ordinarily  Incident  to  the 
employment"  Railway  v.  Kelly,  88  Tex.  123, 
80  8.  W.  79.  No  doubt  but  what  the  charge 
of  the  court  was  intended  to  conv^  the  same 
ideas. 

It  was  clearly  the  duty  of  the  engineer  to 
exercise  ordinary  care  in  preventing  the  en- 
gine from  moving  while  appellee  was  under 
it  discharging  his  duty,  and  the  court  did  not 
err  in  so  instructing  the  jury.  An  act  of 
(«nis8lon  may  constitute  negligence  as  well 
as  one  of  commission.  Inactivity  may,  un- 
der proper  circumstances,  constitute  the 
grossest  character  of  negligence.  The  duty 
devolved  upon  appellant,  not  only  to  use  rea- 
sonable care  in  furnishing  safe  appliances, 
but  to  use  ordinary  care  in  so  using  them 
as  to  prevent  Injury  to  its  employ^;,  and 
there  is  no  force  in  the  contention  that  ap- 
pellant would  be  liable  for  a  "positive  act" 
in  the  handling  of  the  locomotive,  but  it  would 
not  be  liable  "for  the  nonaction  of  the  en- 
gineer." The  engineer  sent  appellee  under 
the  engine,  and,  if  he  failed  to  use'the  means 
at  hand  to  prevent  the  engine  from  moving 
while  appellee  was  in  his  XK>sltion  of  danger, 
appellant  would  be  liable  for  the  resultant 
damages.  This  principle  is  often  applied  in 
cases  of  persons  known  to  be  on  the  track 
er  in  other  positions  of  danger. 
108  S.W,-31 


The  statement  in  the  charge  that  appel- 
lant was  liable  if  it  "failed  to  keep  the  throt- 
tle of  said  engine  in  a  reasonably  safe  con- 
dition and  state  of  repair"  conflicts  with  de- 
cisions of  the  appellate  courts  of  this  state. 
Railway  t.  McCoy,  90  Tex.  264,  38  S.  W.  36 ; 
Railway  v.  Black  (Tex.  Civ.  App.)  44  S.  W. 
673.  It  was  the  duty  of  appellant  to  exer- 
cise ordinary  care  "to  keep  the  throttle  of 
said  engine  in  a  reasonably  safe  condition," 
but  the  charge  makes  It  an  absolute  duty  to 
keep  It  In  such  condition. 

If  the  accident  occurred  by  reason  of  the 
failure  of  the  engineer  "to  place  the  reverse 
lever  at  the  center  notch  of  the  quadrant" 
or  by  reason  of  his  failure  "to  open  the  cylin- 
der cocks  to  permit  the  steam  to  escape,  or 
both,"  appellant  was  liable,  and  the  court 
properly  so  instructed  the  jury.  It  was  not 
upon  the  weight  of  the  evidence. 

As  the  court  gave  the  requested  charge, 
the  refusal  of  which  is  complained  of  in  the 
sixth  assignment  of  error,  it  would  seem  that 
there  should  be  no  cause  of  dissatisfaction 
on  the  part  of  appellant 

Appellant  requested  the  court  to  charge  the 
jury  that  under  the  laws  of  New  Mexico  a 
master  Is  not  liable  for  the  negligence  of  a 
fellow  servant  and  that  under  those  laws  an 
engineer  and  fireman  are  fellow  servants; 
and,  if  appellee  was  Injured  by  the  negligence 
of  the  engineer,  he  could  not  recover  dam- 
ages from  appellant  The  charge  was  prop- 
erly refused.  What  the  laws  of  New  Mexico 
may  have  been  was  not  shown  by  the  testi- 
mony; and  "it  is  well  settled  that  in  the 
courts  of  this  state,  in  the  absence  of  plead- 
ing and  proof  to  the  contrary,  the  laws  of 
another  state  are  presumed  to  be  the  same  as 
the  laws  of  Texas."  Bank  v.  Kenney,  98 
Tex.  293,  83  S.  W.  368.  It  is  stated  in  a  prop- 
osition under  the  assignment  of  error  as- 
sailing the  action  of  the  court  in  refusing  the 
charge  that  It  was  admitted  that  under  the 
laws  of  New  Mexico  the  engineer  and  appel- 
lee were  fellow  servants,  but  the  record  does 
not  disclose  any  such  agreement  Page  179 
of  the  stenographer's  transcript  of  the  evi- 
dence is  referred  to  for  the  admission,  but 
the  admission,  If  any,  was  not  made  by  ap- 
pellee, but  by  appellant  The  only  matter 
found  on  the  page  referred  to  is  as  follows: 
"Counsel  for  defendant:  It  Is  conceded  that 
the  fellow  servant  law  is  in  force  in  the  ter- 
ritory of  New  Mexico,  and,  as  to  the  act  we 
will  consider  that  as  having  been  introduced." 
We  do  not  think  that  language  shows  what 
the  laws  are  in  New  Mexico  on  the  question 
of  fellow  servants. 

There  is  no  merit  in  the  eighth  assignment 
of  error ;  and  the  ninth  will  not  be  consider- 
ed, because  the  charge  of  which  complaint  Is 
made  is  not  pointed  out  in  the  assignment, 
proposition,  or  the  so-called  statement.  The 
complaint  Is  of  a  charge  which  was  given, 
and  yet  in  the  statement  it  is  said:  "The 
court  did  not  direct  the  Jury  as  set  out  in  this 
assignment" 
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The  court  erred  In  instructing  tbe  jury  on 
tlie  question  of  comparative  negligence.  Ttie 
doctrine  of  comparative  negilgence  Is  not  rec- 
ognized by  the  courts  of  Texas,  but  has  been 
expressly  repudiated  by  them.  McDonald  v. 
Railway,  86  Tex.  1,  22  S.  W.  939,  40  Am.  St 
ilep.  803;  Railway  v.  Rodgers,  89  Tex.  675, 
36  S.  W.  243.  The  charge  was  no  doubt 
predicated  on  the  terms  of  the  act  of  Con- 
gress of  June  11,  1906  (Act  June  11,  1906,  c. 
3073,  34  Stat  232  [U.  8.  Comp.  St  Supp. 
1907,  p.  891]),  known  as  the  "Employers'  Li- 
ability Act,"  which  made  provision  for  em- 
ployes or  their  representatives,  recovering  for 
damages  where  the  contributory  negligence 
of  such  employes  "was  slight,  and  that  of  the 
employer  was  gross  In  comparison."  That 
act  was  declared  unconstitutional  by  tbe  Su- 
preme Ck>urt  of  the  United  States  in  the  case 
of  Howard  T.  Railway,  through  a  decision 
rendered  on  January  6,  1908  (U.  S.  Sup.  Ct. 
Adv.  Sheets,  Feby.  1,  1908,  28  Sup.  Ct  141, 

207  U.  8.  46,  52  L.  Ed. ).    While  the  act 

was  declared  unconstitutional  and  Invalid 
because  it  was  an  invasion  of  the  rights  of 
the  states,  yet  It  was  declared  to  l>e  Invalid, 
not  only  as  to  tbe  states,  but  also  as  to  the 
territories  and  tbe  District  of  Columbia.  In 
the  opinion  of  the  court,  delivered  through 
Mr.  Justice  White,  It  was  shown  that  the 
parts  of  the  act  were  so  blended  and  Inter- 
woven that  if  one  part  was  unconstitutional 
the  whole  act  was  destroyed.  The  court 
said:  "The  principles  of  construction  Invok- 
ed are  undoubted,  but  are  Inapplicable.  Of 
course,  if  it  can  l>e  lawfully  done,  our  duty 
is  to  construe  the  statute  so  as  to  render  it 
constitutional.  But  this  does  not  imply,  If 
the  text  of  an  act  is  unambiguous,  that  it 
may  be  rewritten  to  accomplish  that  purpose. 
Equally  clear  Is  it,  generally  speaking,  that, 
where  a  statute  contains  provisions  which 
are  constitutional  and  others  which  are  not, 
effect  may  be  given  to  the  legal  provisions 
by  separating  them  from  the  illegal.  But 
this  applies  only  to  a  case  where  the  provi- 
sions are  separable  and  not  dependent  one 
upon  the  other,  and  does  not  support  tbe  con- 
tention that  that  which  is  Indivisible  may  be 
divided.  Moreover,  even  in  a  case  where  le- 
gal provisions  may  t>e  severed  from  those 
which  are  illegal  in  order  to  save,  the  rule 
applies  only  where  It  la  plain  that  Congress 
would  have  enacted  the  legislation  with 
the  unconstitutional  provisions  eliminated." 
Speaking  on  the  same  subject  Mr.  Justice 
Moody  in  his  dissenting  opinion  said :  "Nor 
can  the  statute  be  saved  by  rejecting  that 
part  of  It  which  is  unconstitutional,  t)ecause 
its  provisions  are  single  and  incapable  of  sep- 
aration. The  vicious  part,  if  such  exist,  is  so 
intermingled  with  that  which  Is  good  that  It 
cannot  be  eliminated  without  destroying  the 
whole  structure."  On  that  proposition  the 
whole  of  the  Justices  of  tbe  Supreme  Court 
of  the  United  States  agreed.  In  concluding 
the  opinion  of  the  court  Mr.  Justice  White 


said:  "Cpncludlng  as  we  do  that  the  stat- 
ute, whilst  It  embraces  subjects,  within  tbe 
authority  of  Congress,  to  regulate  commenv. 
also  Includes  subjects  not  within  its  consti- 
tutional power,  and  that  the  two  are  ao  in- 
terblended  that  they  are  incapable  of  sep- 
aration, we  are  of  the  opinion  that  tbe  conrts 
below  rightly  held  the  statute  to  be  repug- 
nant to  the  Constitution  and  nonenforceable." 
The  two  subjects  referred  to  as  being  Inter- 
blended  mean  of  course  the  constitutional 
and  unconstitutional  parts  of  the  statute,  and 
must  refer  to  that  part  of  the  law  relating 
to  the  territories  and  the  District  of  Colom- 
bia and  that  part  relating  to  the  states. 

In  the  case  of  Railway  v.  McKendree,  203 
U.  8.  514^  27  Sup.  Ct.  163,  51  Ia  Ed.  298, 
which  was  cited  in  tbe  Howard  Case,  tbe 
court  was  passing  upon  the  constitutionality 
of  a  quarantine  order  Issued  by  the  Secretary 
of  Agriculture,  and  held  the  order  to  be  un- 
constitutional because  it  applied  to  cattle 
transported  l>etween  points  in  tbe  state  of 
Tennessee  as  well  as  to  points  in  other  states. 
The  court  said:  "It  Is  true  the  Secretary 
recites  that  legislation  has  l>een  passed  by 
the  state  of  Tennessee  to  enforce  the  quar- 
antine line,  but  he  does  not  limit  the  order 
to  interstate  commerce  coming  from  tbe 
south  of  the  line,  and,  as  we  bave  said,  tbe 
order  In  terms  covers  it  We  do  not  say  that 
the  state  line  might  not  be  adopted,  in  a 
proper  case,  in  the  exercise  of  federal  au- 
thority. If  limited  In  Its  effect  to  Interstate 
commerce  coming  from  below  the  line;  but 
that  is  not  the  present  order,  and  we  must 
deal  with  it  as  we  find  it  Nor  bt^ve  we  tbe 
power  to  so  limit  the  Secretary's  order  as  to 
make  it  apply  only  to  Interstate  commerce, 
which  it  Is  urged  is  all  that  is  here  Involved. 
For  aught  that  appears  upon  the  face  of  tbe 
order,  the  Secretary  Intended  It  to  apply  to 
all  commerce,  and  whether  be  would  have 
made  such  an  order,  if  strictly  limited  to  in- 
terstate commerce,  we  bave  no  means  of 
knowing.  The  order  is  in  terms  single  and 
indivisible."  So  it  can  be  said  of  the  act 
under  consideration.  Courts  bave  no  means 
of  knowing  that  Congress  would  have  passed 
the  law  in  question,  and  made  It  applicable 
to  the  District  of  Columbia  and  the  terri- 
twies  alone,  and  to  strike  out  portions  of  a 
section  of  the  act  to  make  it  conform  to  that 
hypothesis  would  be  making,  by  Judicial  con- 
struction, a  law  which  Congress  did  not 
make.  Trade-Mark  Cases,  100  U.  8.  82,  25 
L.  Ed.  660.  We  conclude  that  the  cases  cit- 
ed and  others  established  tbe  unconstitution- 
ality of  the  whole  of  the  act  of  1006. 

Tbe  allegations  In  the  petition,  considered 
in  the  light  of  the  record  t>efore  us,  form  tlie 
basis  for* a  recovery  against  appellant  in- 
dependent of  the  unconstitutional  federal 
statute,  and  judgment  will  not  therefore  be 
rendered  In  this  court 

Tbe  Judgment  is  reversed,  and  the  cause 
remanded. 
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CHICAGO,  R.  I.  &  T.  RY.  00.  t.  JACKSON .♦ 

(Court  of  Civil    Appeals  of  Texas.     Jan.   18, 
190B.    Rehearing  Denied  Feb.  22.  1908.) 

1.  Mabteb  and  Servant— Injubies  to  Serv- 
ant—Neouoenck  or  'Master  —  Question 
FOE  Jury. 

In  an  action  for  Injuries  received  while 
working  on  defendant's  coal  bin.  evidence  held 
to  warrant  submission  to  the  jury  of  the  issue 
of  defendant's  negligence  in  not  furnishing  a 
safe  place  to  work. 

[Gd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  $i  1010-1031.] 

2.  Same— Proximate  Cattsb— Sxttticiknot  of 
Evidence. 

In  an  action  for  injuries  received  while 
working  on  defendant's  coal  bin  in  the  night, 
evidence  held  sufficient  to  sustain  a  finding  that 
the  want  of  sufficient  light  at  the  time  was  at 
least  a  concurring  proximate  cause  of  the  in- 
jury. 

3.  Same— CoNTBiBUTOBT  Nkouoencb. 

In  an  action  for  injuries  received  by  trip- 
ping on  a  rope  while  working  on  defendant's 
coal  bin  in  the  night,  where  the  evidence  showed 
ihat  the  lights  furnished  the  men  were  very 
poor,  the  question  whether  plaintiff  was  guilty 
of  contributory  negligence  in  not  taking  a  light 
when  going  for  a  drmk  of  water  was  properly 
submitted  to  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  U  1119-1118.] 

Appeal  from  District  Cotirt,  Wise  County; 
J.  W.  Patterson,  Jndge. 

Action  by  Dan  Jackson  against  the  Chica- 
go, Rock. Island  &  Texas  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peala    Affirmed. 

See  89  S.  W.  1117. 

N.  H.  Lasslter,  Robert  Harrison,  and  T.  J. 
McMurray,  for  appellant.  R.  E.  Carswell 
and  0.  V.  Terrell,  for  appellee. 

CONNER,  C.  J.  Appellee  instituted  this 
suit  to  recover  damages  for  personal  injuries 
caused  by  tripping  over  a  rope  or  some  other 
object  on  one  of  appellant's  coal  bins  at 
Bridgeport,  as  more  particularly  set  out  in 
the  report  of  a  former  appeal.  See  89  S.  W. 
1117.  On  the  last  trial  appellee  recovered  a 
judgment  -for  $500,  and  the  principal  com- 
plaint on  tbls  appeal  is  that  the  evidence  did 
not  authorize  the  submission  of  or  verdict  on 
the  issue  of  negligence  on  appellant's  part  In 
a  failure  to  provide  appellee  and  others  who 
worked  on  the  coal  bin  with  sufficient  lights. 
We  think  am>ellanfs  contention  must  be 
overmled. 

Tbere  was  evidence  to  the  effect  that  ap- 
pellee as  one  of  appellant's  employ^  was  en- 
gaged In  unloading  a  car  of  coal  Into  one  of 
a  number  of  bins  situated  upon  piling  some 
26  feet  above  the  ground;  that  during  the 
night  of  the  accident  It  became  necessary 
for  him  to  get  a  drink  of  water ;  that  he  pro- 
ceeded from  the  car  in  which  he  was  at  work 
along  walkways  between  and  alongside  of 
the  bins  some  20  or  30  feet  to  where  the  wa- 
ter was  situated ;  that  after  securing  the  wa- 
ter be  sought  to  return,  and  as  he  was  turn- 
ing around  one  of  the  bins  he  stumbled  over 

*Writ  of  error  denied  by  Supreme  Court. 


a  rope  or  possibly  a  projecting  plank  and  fell 
to  the  groimd,  whereby  he  was  Injured  as 
alleged.  The  proof  Is  further  to  the  effect 
that  the  lights  with  which  appellee  and  oth- 
er workmen  had  been  provided  were,  and  had 
been  for  several  nights,  Insufficient,  of  which 
complaint  had  been  made  to  appellant's  agent 
In  charge  of  the  work,  who  had  promised  to 
remedy  the  deficiency.  The  rule  Is  well  es- 
tablished that  it  is  the  duty  of  the  master 
to  furnish  his  servant  a  reasonably  safe  place 
at  which  to  work,  and  we  think  the  evidence 
not  (mly  warranted  the  submission  of  the  Is- 
sue, but  also  that  it  Is  sufficient  to  sustain 
the  jury's  finding  to  the  effect  that  the  want 
of  sufficient  light  on  the  occasion  In  ques- 
tion was  at  least  a  concurring  proximate 
cause  of  appellee's  injury.  Whether  appellee 
was  guilty  of  contributory  negligence  In  fall- 
ing to  take  with  him  one  of  the  lights  with 
which  they  had  been  provided  was  an  issue 
which,  under  the  evidence,  was  properly  sub- 
mitted to  and  determined  by  the  jury. 

We  find  no  error  In  the  proceedings  below, 
and  find  that  the  evidence  sustains  the  mate- 
rial allegations  of  appellee's  petition.  It  is 
accordingly  ordered  that  the  judgiAent  be  af- 
firmed. 


LIPSCOMB   V.   AMEND. 

(Court  of  Civil   Appeals   of  Texas.     Feb.  22, 

190a) 

1.  Trial  — lNSTRtrCTioiis-^AppLicABii.iTT   to 
Case. 

Where,  in  an  action  by  a  vendee  to  compel 
specific  performance  of  a  contract  for  the  sale 
of  land,  it  was  clearly  shown  that  the  vendor's 
agent  who  sold  the  land  acted  without  aathority, 
and  that  when  the  sale  was  reported  to  the  ven- 
dor he  promptly  repudiated  it,  though  he  after- 
wards made  the  sale  himself,  a  charge  submit- 
ting the  question  as  to  whether  fraud  was  prac- 
tical upon  'the  vendor,  in  that  the  agent  and 
the  vendee  were  jointly  Interested  in  the  pur- 
chase, was  erroneous,  as  inapplicable  to  the 
facts. 

2.  Same. 

Where,  In  an  action  by  a  vendee  to  compel 
specific  performance  of  a  contract  for  the  sale 
of  land,  a  writing  acknowledged  the  required 
cash  payment,  and  the  vendee  pleaded  that  the 
payment  was  made  by  a  check  payable  to  the 
vendor's  agent,  and  the  vendor  admitted  that  he 
had  agreed  to  accept  the  check  with  the  agent's 
indorsement  in  lieu  of  the  cash,  a  charge  to  find 
for  the  vendor  if  without  his  fault  the  vendee 
failed  to  make  the  cash  payment  according  to 
the  terms  of  the  contract  and  within  the  time 
provided  was  erroneous,  as  inapplicable  to  the 
case. 

3.  Specific  Performance  —  Pleading  —  Is- 
sues. 

In  an  action  by  a  vendee  to  compel  specific 
performance  of  a  contract  for  the  sale  of  land, 
if  the  vendor  relies  upon  mutual  abandonment, 
be  mast  plead  it. 

4.  Same— Admissibilitt  of  Evidence. 

In  an  action  by  a  vendee  to  compel  specific 
performance  of  a  contract  for  the  sale  of  land. 
no  abandonment  being  pleaded,  the  admission  uf 
evidence  of  abandonment  could  not  be  justified 
as  tending  to  show  original  bad  faith  on  the  part 
of  the  vendee  and  as  affecting  the  credibility  of 
his  testimony,  where  the  case  was  clearly  not 
one  of  the  vendee's  original  bad  faith. 
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Appeal  from  District  Court,  Sherman  Ck>nn- 
I7;   L.  S.  Kisder,  Judge. 

ActlOD  b7  T.  D.  Lipscomb  against  W.  S. 
Amend  to  compel  the  specific  performance  of 
a  contract  for  the  sale  of  land.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed and  remanded. 

Appellee  made  a  contract  with  appellant 
for  the  sale  of  three  sections  of  school  land 
In  Sherman  county,  Tex.,  at  three  dollars  per 
acre  above  what  was  due  the  state,  one-half 
cash,  and  balance  on  one  year's  time  with  in- 
terest at  8  per  cent  per  annum,  secured  by 
vendor's  Hen.  Thla  contract  was  reduced  to 
writing  and  signed  by  both  parties  about  the 
22d  or  23d  of  January,  1906,  but  It  was  dated 
January  12,  1906,  which  seems  to  have  been 
the  date  of  an  unauthorized  contract  for  the 
sale  of  the  same  lands  made  to  appellant  by 
one  H.  A.  Knight  as  agent' for  appellee,  who 
at  first  repudiated  the  contract,  denying  the 
authority  of  Knight  to  make  it,  but  finally 
made  a  contract  himself  at  the  same  price 
and  on  the  same  terms.  In  reciting  the  con- 
sideration in  this  contract  appellee  acknowl- 
edges the  payment  of  $1,000  on  the  purchase 
of  the  lands,  which  Is  followed  by  this  re- 
cital :  "$1,880  more  to  be  paid  upon  delivery 
of  a  good  and  sufficient  warranty  deed  of 
conveyance,  except  the  state  of  Texas,  for 
the  same,  within  30  days  from  this  date,  or 
as  soon  after  30  days  as  the  deed  is  ready 
for  delivery,  after  the  title  lias  been  examin- 
ed and  found  good,- and  the  balance  to  be  paid 
as  follows"  (providing  for  the  execution  of 
note  and  the  assumption  of  what  was  due 
the  state  and  the  reservation  of  the  vendor's 
Hen).  The  contract  concludes  with  this  state- 
ment :  "Should  the  title  to  the  property  not 
prove  good,  then  this  $1,000  to  be  refunded ; 
but,  should  the  said  T.  D.  Lipscomb  fail  to 
perform  this  contract  on  his  part  promptly 
at  the  time  and  In  the  manner  above  speci- 
fied (time  being  of  the  essence  of  this  con- 
tract), then  the  $1,000  shall  be  forfeited  by 
him  as  liquidated  damages,  and  the  above 
contract  shall  be  and  become  null  and  void." 
l^Is  contract  was  repudiated  by  appellee  on 
February  17,  1906,  and  some  months  there- 
after this  suit  was  brought  by  appellant  for 
specific  performance  and  to  recover  damages 
for  the  breach  of  the  contract,  which  resulted 
in  a  verdict  and  Judgment  against  him,  from 
which  this  appeal  is  prosecuted. 

In  declaring  on  the  contract  made  with  ap- 
pellee appellant  treated  It  as  a  substitute  for 
a  contract  previously  made  for  the  sale  of 
the  same  lands  through  one  H.  A.  Knigbt, 
alleged  by  appellant  to  have  been  the  agent 
and  representative  of  appellee  in  making 
that  sale.  In  explanation  of  the  recital  in 
the  contract  of  the  cash  payment  appellant 
alleged  that  he  had  paid  this  $1,000  in  a 
check  on  the  First  National  Bank  of  Ama- 
rillo,  payable  to  H.  A.  Knight,  and  indorsed 
by  him,  and  that  appellee  had  accepted  it  as 
cash.    On  the  other  hand,  appellee  specifical- 


ly denied  that  H.  A.  Enlght  was  bis  agent 
at  the  time  of  the  alleged  sale  by  him  to  ap- 
pellant, or  at  any  time  subsequent  thereto, 
and  further  alleged  In  avoidance  of  appel- 
lant's allegation  of  agency  the  existence  of  a 
partnership  relation  between  appellant  and 
said  Knight  in  the  purchase  of  the  lands, 
charging  in  general  terms  fraud  and  collusion 
ttetween  them,  and  that  he  was  ignorant  of 
this  relation  until  about  the  17th  day  of  Feb- 
ruary, 1006,  when  he  repudiated  the  contract. 
The  proof  established  beyond  controversy 
that  H.  A.  Knight  had  no  authority  to  make 
a  sale  of  the  lands  to  appellant  at  the  date 
of  the  alleged  contract  between  him  and  ap- 
pellant— January  12,  1906 — or  at  any  time 
subsequent  thereto.  According  to  Knight's 
testimony  he  seemed  to  have  been  under  the 
Impression  that  he  had  the  authority  to  make 
the  sale,  but  when  his  memory  was  refreshed 
by  the  statements  of  appellee  in  the  pres- 
ence of  appellant  before  the  contract  de- 
clared on  was  executed  he  admitted  the  fact 
to  be  substantially  as  appellee  positively  tes- 
tified— that  the  authority  which  had  once 
been  conferred  on  him  to  sell  had  been  ex- 
pressly revoked  long  before  the  sale  to  ap- 
pellant and  within  a  few  hours  after  he  had 
listed  the  land  with  Knigbt  as  agent  As 
to  the  payment  of  the  $1,000,  appellee  admit- 
ted l£  his  testimony  that  he  agreed  when  the 
contract  declared  on  was  executed  to  accept 
a  check  with  Knight's  indorsement  which 
was  then  pinned  to  the  contract,  but  he  claim- 
ed that  it  was  to  be  left  with  John  Houser, 
the  county  clerk  of  Sherman  county,  while 
the  testimony  of  appellant  and  Knight  tend- 
ed to  prove  that  the  papers  were  to  be  left 
in  the  hands  of  Knight,  who  held  possession 
of  them  up  to  the  time  of  the  repudiation  of 
the  contract,  although  he  had  kept  them  a 
part  of  the  time  in  the  vault  of  the  county 
clerk's  office.  The  check  was  never  at  any 
time  placed  In  the  hands  of  the  clerk  or  any 
depositary  other  than  BCnight  Appellee's  tes- 
timony was  also  to  the  effect  that  It  was 
understood  that  he  was  to  wait  30  days  for 
the  cash  payment  On  the  13th  of  February, 
1906,  appellee  furnished  an  abstract  showing 
good  title,  which  was  accepted  by  appellant 
but  repudiated  the  contract  on  the  17th  of 
that  month,  because  he  bad  learned  that 
Knigbt  was  interested  with  appellant  in  the 
purchase,  and  because  appellant  had  not 
paid  blm  any  money,  and  Knight  had  taken 
the  contract  and  check  out  of  the  clerk's  of- 
fice and  gone  "oft  with  It,"  further  stating 
to  appellant  In  this  connection:  "When  you 
and  old  man  Kzilght  think  you  can  work  that 
kind  of  a  deal  with  me,  your  trolley  is  off." 
As  to  whether  Knight  was  Interested  with 
appellant  In  the  purchase  of  the  land  there 
was  conflict  in  the  evidence. 

Madden  &  Truelove,  E.  C.  Hyde,  and  Wm. 
Harris,  for  appellant  Jno.  W.  Veale  and 
D.  B.  Hill,  for  appellee. 
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STEPHENS,  J.  (after  stating  the  facts  as 
above).  We  have  experienced  some  difficulty 
In  disposing  of  the  Issues  raised  by  this  ap- 
peal, and  doubtless  the  trial  court  was  con- 
fronted with  a  like  difficulty  in  submitting 
the  case  to  the  Jury,  owing  to  the  manner  in 
which  the  issues  were  presented  and  develop- 
ed by  the  contending  parties.  For  Instance, 
a  large  part  of  the  record  Is  occupied  with 
the  development  of  the  issue  of  fraud  arising 
oat  of  the  alleged  conflicting  relations  of 
Eknlgbt  to  the  respective  parties,  appellant 
taking  the  position  in  his  pleadings  that 
Knight  was  the  authorized  agent  of  appellee 
in  the  sale  of  the  lands  to  him,  and  appellee 
taking  the  position,  in  answer  to  this  false 
position  of  appellant,  that  Knight  and  ap- 
pellant were  Jointly  Interested  in  the  pur- 
chase, which  issue  was  submitted  in  the 
charge  as  one  of  the  determinative  issues 
in  the  case,  whereas  it  was  clear  from  the 
evidence  that  in  attempting  to  make  a  sale  to 
appellant  Knight  acted  without  authority, 
and  when  the  sale  was  reported  to  appellee 
he  promptly  repudiated  it  on  this  ground,  al- 
though he  afterwards  concluded  to  make  the 
■ale  himself. 

The  principle  Invoked  by  appellee  was 
dearly  inapplicable  to  this  state  of  facts,  and 
the  case  was  therefore  tried  largely  on  a 
false  issue,  for  which  both  parties  were  more 
or  less  responsible.  But  whether  appellant  Is 
entitled  to  claim  a  reversal  of  the  Judgment ' 
on  this  ground,  that  is,  whether  be  is  In 
position  In  this  court  to  insist  that  the  Issue 
of  fraud  was  not  an  issue  in  the  case  be- 
cause Knight  was  not  the  agent  of  appellee 
after  fab  had  alleged  In  bis  petition  that  he 
was  snch  agent,  is  a  question  which  seems 
pertinently  to  suggest  Itself,  but  which  we  do 
not  find  it  necessary  to  determine  In  view  of 
other  features  of  the  appeal  which  we  pro- 
ceed now  to  consider. 

In  the  second  paragraph  of  the  charge,  to 
which  error  is  assigned,  the  court  Instructed 
the  Jury  that  If  appellant  bad  failed  to  pay 
appellee  "said  sum  of  $1,000,  according  to  the 
terms  of  satd  contract,  and  within  the  time 
provided  for  In  said  contract,  and  bis  failure 
to  do  80  was  not  caused  by  any  act  of  the 
defendant,"  to  find  for  the  defendant.  This 
charge  was  not  altogether  applicable  to  the 
case  made  by  the  pleadings  and  testimony, 
and  had  a  tende&cy,  we  think,  to  mislead  the 
Jury.  The  deed  recited  the  payment  of  the 
11,000,  and  appellee  admitted  that  he  had 
agreed  to  accept  the  check  with  Knight's 
indorsement  in  lien  of  tbe  cash,  and  It  was 
thus  tbat  appellant  bad  pleaded  the  payment. 
There  was  no  controversy,  therefore,  between 
the  parties  on  this  point.  There  was  a  con- 
troversy which  arose  subsequently  as  to 
whether  the  conduct  of  Knight,  viewed  as  the 
partner  or  agent  of  apiKllant,  In  not  placing 
the  check  In  the  hands  of  John  Houser,  the 
county  clerk  or  in  not  delivering  It  to  appel- 
lee within  the  30  days  and  before  he  repudiat- 
ed tbe  contract,  would  authorize  appellee  to 


treat  the  contract  as  broken  by  appellant. 
But  In  a  subsequent  paragraph  of  the  charge 
the  court.  In  a  measure,  at  least,  submitted 
this  as  a  separate  Issue,  altbough  it  does  not 
seem  to  have  t)een  set  up  In  tbe  answer. 

We  are  also  of  opinion  tbat  the  court  err- 
ed in  admitting  the  testimony  complained 
of  in  the  twenty-third,  twenty-fourth,  and 
thirty-fourth  assignments  tending  to  prove  a 
mntual  abandonment  of  tbe  contract,  and  In 
not  instructing  tbe  Jury,  as  requested  In  the 
third  special  charge,  to  disregard  any  evi- 
dence tending  to  show  such  abandonment,  for 
the  reason  that  this  issue  was  not  made  by 
the  pleadings.  True  tbe  evidence  seems  to 
have  been  admitted  for  a  different  purpose, 
but  we  cannot  agree  with  appellee  that  It 
was  admissible  "as  evidence  of  original  bad 
faith  on  the  part  of  Upscomb,  and  went  to 
the  question  of  tbe  credibility  of  tbe  testi- 
mony of  that  gentleman."  Tbe  case  was 
clearly  not  one  of  original  bad  faith  on  tbe 
part  of  appellant,  and  it  was  incompetent  to 
introduce  an  irrelevant  issue  for  the  purpose 
claimed. 

Tbe  Judgment  Is  therefore  reversed,  and 
the  cause  remanded  for  a  new  trial. 

CONNEK,  O.  J.,  not  sitting. 


LUMPKIN  et  al.  v.  STORY  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Feb.   26, 

1908.) 

Vkntte— Peiviligk  of  Detbnoants — Chakok 

OP  Venue. 

A  suit  to  foreclose  vendor's  Hen  notes  was 
brought  against  tbe  maker  and  third  persons 
who  had  not  signed  the  notes,  bat  who  were  in 
possession  of  the  premises,  and  who  pleaded 
their  privilege  averrmg  tbat  they  were  residents 
of  another  county  where  the  premises  were  sit- 
uated. The  suit  was  changed  to  one  in  trespass 
to  try  title,  and  the  third  persons  again  urged 
their  plea  of  privilege.  Held  that,  though  plain- 
tiff had  a  right  to  make  the  change,  the  third 
persons  could  insist  on  their  plea  of  privilege, 
and  the  court,  under  Sayles'  Ann.  Civ.  St.  1897, 
art  1194,  providing  that  no  person  shall  be  sued 
out  of  the  county  m  which  he  has  bis  domicile, 
erred  in  overruling  the  plea  and  in  not  chanfcine 
the  venue  as  expressly  required  by  Acts  80th 
Leg.  pp.  248,  24^  c.  133. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Venue,  S  68.] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; T.  P.  Nash,  Judge. 

Action  by  Millard  Story  and  others  against 
S.  H.  Lumpkin  and  others.  From  a  Judg- 
ment for  plaintiffs,  certain  of  the  defendants 
appeal.    Reversed,  with  InstmctlonB. 

S.  H.  Lumpkin,  for  appellants.  K.  R. 
Craig,  for  appellees. 

RICE,  J.  This  was  an  action  originally 
brought  by  the  plaintiffs  in  the  court  below 
on  flre  vendor's  lien  notes  against  T.  M. 
Moffatt,  as  maker  thereof,  and  against  S.  U. 
Lumpkin  and  Ell  Walker,  appellants  herein, 
as  parties  In  possesslod  of  the  land  for  which 
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they  were  .given.  All  parties  defendants 
were  residents  of  Bosque  county,  where  the 
land  upon  which  foreclosure  was  sought  lay. 
The  defendant  Moffatt  failed  to  appear  and 
made  default.  AK)ellant8  Lumpkin  and 
Walker  filed  their  plea  of  privilege,  properly 
verified,  to  the  effect  that  they  were  resi- 
dents of  Bosque  county,  and  not  of  Dallas 
county,  and  that  the  land  for  which  the  fore- 
closure proceedings  were  Instituted  is  situat- 
ed wholly  within  Bosque  county,  and  that 
they  had  not  signed  the  notes  or  either  of 
them  upon  which  the  suit  was  Instituted. 
Likewise  they  filed  general  and  special  de- 
murrers to  the  Jurisdiction  of  the  court  on 
account  of  alleged  misjoinder  of  parties  de- 
fendant, and  by  special  demurrer  urged  that 
the  petition  disclosed  upon  Its  face  that  the 
notes  sued  upon  were  barred  by  the  four- 
year  statute  of  limitations.  Defendant 
Walker  pleaded  that  he  was  a  tenant  of 
Lumpkin's  and  disclaimed  all  right,  title,  and 
Interest  to  the  land,  except  that  be  bad  rent- 
ed the  same  from  the  defendant  for  the  year 
1906.  Appellant  Lumpkin  also  filed  a  gener- 
al denial,  and  pleaded  that  the  notes  were 
not  the  property  of  plaintiffs,  likewise  the 
4,  3,  and  5  year  statutes  of  limitations. 
Thereupon  the  appellees  filed  their  first 
amended  original  petition,  changing  their 
suit  from  one  of  foreclosure  of  vendor's  lien 
to  a  suit  In  the  form  of  trespass  to  try  title. 
Whereupon  appellants  filed  their  first  amend- 
ed original  answer,  containing  their  plea  of 
privilege,  and  setting  up  substantially  the 
same  defenses  as  in  their  original  answer, 
with  the  addition  of  pleas  of  not  guilty,  and 
3,  5,  and  10  year  statutes  of  limitations.  Ap- 
pellees thereafter  filed  their  second  amended 
original  petition,  in  form  of  trespass  to  try 
title,  omitting  all  allegations  as  to  vendor's 
lien  notes,  and  alleging  ouster  on  January  1, 
1906.  Trial  was  had  before  the  court  with- 
out a  Jury,  and  resulted  in  a  Judgment  over- 
ruling appellants'  plea  of  privilege  and  their 
demurrers  to  the  Jurisdiction  of  the  court, 
rendering  Judgment  by  default  against  Mof- 
fatt and  against  appellants  for  an  undivided 
three-fifths  Interest  In  the  land  sued  for, 
from  which  Judgment  this  appeal  is  prose- 
cuted. 

Appellants  by  their  first  assignment  ques- 
tion the  correctness  of  the  Judgment  overrul- 
lug  their  plea  of  privilege.  Whilst  It  Is  true 
that  the  notes  sued  upon  promised  payment 
thereof  in  Dallas  county,  still,  the  defend- 
ants Lumpkin  and  Walker  neither  being  par- 
ties to  said  notes,  and  each  of  whom  were 
residents  of  Bosque  county,  Tex.,  In  which 
the  land  Is  situated,  and  having  at  the  first 
opportunity  and  in  limine  set  up  by  a  plea  of 
personal  privilege  their  right  to  be  sued  In 
the  county  of  their  residence,  and  which 
plea  was  not  waived,  but  strenuously  urged 
throughout  the  case,  we  are  Inclined  to  the 
opinion  that  that  plea  should  have  been  sus- 
tained, and  the  suit  as  to  them  dismissed, 


with  their  costs.  Sayles*  Ann.  dv.  St  Tex. 
1897,  art  1194;  Drug  Co.  v.  Hamilton  &  Mo- 
Carty,  92  Tex.  287,  48  8.  W.  5;  Cohen  v.  Mun- 
son,  59  Tex.  237;  Llndhelm  v.  Muschamp, 
72  Tex.  35,  12  S.  W.  125;  Philllo  v.  Blythe, 
12  Tex.  128,  129;  Mahon  v.  Cdtton,  13  Tex- 
Clv.  App.  239,  35  8.  W.  800;  Morris  v.  Bun- 
nells,  12  Tex.  175;  Hearst's  Heirs  v.  Kuy- 
kendall's  Heirs,  16  Tex.  327. 

Conceding  that  the  plaintiffs  below  had 
the  right  to  change  their  suit  from  one  of 
foreclosure  of  vendor's  lien  to  that  of  tres- 
pass to  try  title,  still,  the  appellants  having 
promptly  filed  their  plea  of  privilege  to  the 
original  suit,  and  having  urged  the  same  to 
the  amended  suit  they  lost  no  right  to  have 
the  same  considered  by  the  court  The  cases 
cited  by  appellees  to  sustain  their  contention 
go  no  further  than  to  establish  the  doctrine 
that  plaintiffs  had  the  right  to  change  their 
salt  from  foreclosure  to  one  of .  trespass  to 
try  title,  when  this  is  made  necessary  by  a 
plea  of  limitation  urged  to  the  notes. 

The  principal  case,  that  of  Kendall  ▼. 
Hackworth,  66  Tex.  499,  18  S.  W.  104,  relied 
upon  by  appellees  In  support  of  the  ruling 
of  the  trial  court  relative  to  appellants' 
plea  of  privilege,  we  think  is  not  In  point 
because  that  was  a  suit  to  settle  a  partner- 
ship transaction,  and  defendant  in  that  case, 
while  pleading  his  privilege  to  be  sued  In 
Harris,  the  county  of  bis  residence,  conclud- 
ed his  plea  by  saying  that  the  same  was  "In 
abatement  of  this  suit  in  so  far  as  the  plain- 
tiff sought  to  recover  of  defendant  other  re- 
lief than  the  establishment  of  plalntlfTs  al- 
leged Interest  In  the  McCormlck  glands." 
thereby  seemingly  admitting  that,  as  to  a 
part  of  plaintiff's  cause  of  action,  the  dis- 
trict court  of  Ft  Bend  had  Jurisdiction,  and. 
If  it  had  Jurisdiction  as  to  part  of  the  cause 
of  action  against  the  defendant.  In  order  to 
avoid  multiplicity  of  suits,  then  it  could  ex- 
ercise it  as  to  other  matters  pleaded.  Bat 
apart  from  this,  it  appears  that  the  parties 
by  consent  changed  the  venae  of  the  case 
from  Ft  Bent  to  Harris  connty,  the  resi- 
dence of  the  defendant  therein,  and  that  the 
exceptions  to  the  Jurisdiction  were  not  urged 
until  after  the  case  had  been  called  in  Har- 
ris county,  the  county  of  defendant's  resi- 
dence, which  would  ordinarily  be  held  a 
waiver  of  the  plea  of  privilege.  Therefore 
we  think  that  that  case  is  clearly  distin- 
guishable from  the  one  at  bar,  and  that  the 
court  correctly  held  that  "if  a  party  has 
t>een  properly  sued  in  a  county  other  than 
that  of  bis  domicile,  the  subsequent  proceed- 
ings In  respect  to  the  matters  that  may  be 
litigated  in  it  under  amendments  varying  the 
character  of  the  Issues  to  be  tried,  and  what 
subject-matters  may  be  added  by  way  of 
amendment  for  determination  In  that  suit, 
are  to  be  determined,  not  on  a  question  of 
privilege  as  to  where  such  matters  may  be 
tried,  but  according  to  the  rules  of  law  which 
determine  what  may  be  added  by  way  of 
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amendment  to  the  subject  of  litigation  as  it 
was  presented  In  the  original  petition." 
'Quoting  again  from  the  same  case,  tbe  court 
says:  "This  ease  having  been  by  consent  of 
parties  removed  by  change  of  venue  to  Har- 
ris county,  where  the  defendant  resides,  and 
his  plea  in  abatement  and  exceptions  to  the 
Jurisdiction  having  been  filed  after  the  case 
was  pending  In  the  district  court  of  Harris 
county.  It  requires  a  nice  discrimination^  we 
think,  to  perceive  the  merit  of  defendant's 
objection.  If  his  privilege  was  to  be  sued  iu 
Harris  county,  the  change  of  venue  to  that 
county  had  the  eftect  to  accord  to  him  all 
the  benefits  contemplated  by  the  privilege 
the  statute  accords  to  him,  and  In  such  case 
the  law,  which  does  nothing  vainly,  wonld 
not,  whilst  the  case  was  pending  in  Harris 
county,  dismiss  It,  in  order  that  it  might  be 
brought  anew  in  that  county." 

Without  referring  8i)eclally  to  the  other 
cases  cited  by  appellant,  we  think  that  they 
are  all  distinguishable  from  the  case  at  bar, 
and  do  not  militate  against  the  principle 
herein  announced.  We  think  our  statute 
(article  1194),  which  declares  that  "no  per- 
son who  is  an  inhabitant  of  this  state  shall 
be  sued  out  of  the  county  In  which  he  has 
his  dmnicile,"  was  Intended  to  give  a  sub- 
,  staotlal  right  to  defendants,  and  that  the 
courts  are  not  Justified  In  reading  into  or 
Ingrafting  exceptions  upon  the  same.  In  this 
case  appellants  Lumpkin  and  Walker  had 
not  signed  the  note  upon  which  the  suit  was 
brought,  and  they  did  not  come  within  any 
of  the  other  exceptions  named  in  the  statute 
authorizing  suit  against  them  in  a  county 
other  than  that  of  their  residence.  There- 
fore they  had  tbe  right  to  be  sued  In  the 
county  of  their  residence,  which  right  had 
not  been  waived  by  them.  We  therefore 
beliere  that  the  trial  court  erred  in  overrul- 
ing their  plea  of  privilege. 

This  ruling  makes  it  unnecessary  for  us 
to  consider  any  of  the  other  numerous  as- 
signments of  errors  alleged  to  have  occurred 
on  the  trial  of  the  case  on  Its  merits.  Chap- 
ter 4,  art  30  of  the  Revised  Statutes,  were 
amended  by  Acts  SOth  Leg.  pp.  248,  249,  c.  133, 
by  adding  artidee  1194a,  1194b,  and  1194c 
to  article  1194.  Article  1194c  reads  as  fol- 
lows: "Whenever  a  plea  of  privilege  to  the 
venue  to  be  sued  In  some  other  county  than 
the  county  in  which  tbe  suit  Is  pending  shall 
be  sustained,  that  the  court  shall  order  the 
venue  to  be  changed  to  the  proper  court  of 
the  county  having  Jurisdlcti<Hi  of  the  par- 
ties and  the  cause,  «md  that  the  clerk  shall 
make  up  a  transcript  of  all  the  orders  made 
in  said  cause,  certifying  thereto  officially  un- 
der seal  of  court,  and  transmit  the  same, 
with  the  original  papers  in  the  case  to  the 
clerk  of  the  court  to  which  the  venue  has 
been  changed." 

Believing  that  the  trial  court  erred  in 
overruling  appellants'  plea  of  privilege,  the 
case  IS  now  for  this  reason  reversed  and  re- 
manded, with  instructions  to  the  trial  court 


to  sustain  defendants'  plea  of  privilege,  and 
to  change  the  venue  of  said  case  to  the  dis- 
trict court  of  Bosque  county,  and  to  make 
all  o>ther  necessary  orders  therein  as  prescrib- 
ed by  said  amendm'ent. 
Reversed,  with  instructions. 


FT.  WORTH  tc  D.  0.  RY.  CO.  v.  WATKINS. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  18,  1908. 
Rehearing  Denied  Feb.  22,  1908.) 

1.  TBIAL  —   CONSTBUCnON    OF    (3HABQE    AS    A 

Wholk. 

Tbe  court  instructed  that  if  the  servants 
of  defendant  railroad  failed  to  stop  the  train  a 
sufficient  length  of  time  to  permit  plaintiff  to 
leave  the  car  with  reasonable  safety,  or  if,  while 
plaintiff  was  alighting,  the  train  was  suddenly 
started  without  warning,  whereby  plaintiff  was 
injured,  plaintiff  was  entitled  to  recover.  An- 
other paragraph  of  the  charge  stated  that  U 
the  train  stopped  a  sufficient  time  to  enable 
plaintiff  to  alight  defendant  would  not  be  liable 
unless,  while  she  was  alighting,  defendant's 
servants  knew  her  position  and  suddenly  started 
the  train  without  warning.  Beld,  that  the  first 
paragraph  was  not  reversible  error,  on  the 
theory  that  it  authorized  a  finding  for  plaintiff 
if  the  train  was  suddenly  started  even  though 
it  had  been  stopped  long  enough  to  enable 
plaintiff  to  alight  in  safety. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  U  703-7ia] 

2.  Samb  —  iNSTBtrcmoNS  —  Appucatiok  to 
Pleadino  ano  Bvidbncb. 

An  instruction  that  if  the  train  stopped 
a  sufficient  length  of  time  to  enable  plaintiff  by 
ordinary  diligence  to  alight  in  safety  defend- 
ant would  not  be  liable  nnless,  while  she  was 
in  the  act  of  alighting. '  defendant's  servants 
knew  her  position  and  suddenly  started  the  train 
without  warning  to  her,  whereby  she  was  in- 
■jnred,  was  erroneous,  as  submitting  the  issue 
of  discovered  peril,  where  it  was  not  alleged 
in  the  petition  that  defendant's  servants,  know- 
ing the  position  of  plaintiff,  started  the  train 
and  thereby  injured  her,  and  there  was  no  evi- 
dence tending  to  show  sach  to  have  been  the 
case. 

[Ed.  Note.— For  cases  in  point,  see  (%nt.  Dig. 
vol.  46,  Trial,  {§  587-595.] 

a  Same  —  iKSTBucnoNs  —  Weight   of   Evi- 
dence. 

An  instruction  was  erroneous  as  on  the 
weight  of  evidence,  where  it  singled  out  the  cir- 
cumstances which  the  ^ury  might  consider  as 
tending  to  excuse  plaintiff  in  jumping  from  the 
steps  of  defendant's  moving  train,  and  In  direct- 
ing the  jury  that  such  circumstances  would  ex- 
cuse her,  unless  the  danger  was  so  apparent 
that  no  person  of  ordinary  prudence  would  have 
undertaken  it. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  !{  439-455,  5^-551.] 

Appeal  from  District  Court,  Wise  Comity; 
J.  W.  Patterson,  Judge. 

Action  by  G.  W.  Watkins  against  the  Ft. 
Worth  &  Denver  City  Railway  Company. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded 
for  a  new  trial. 

Spoonts,  Thompson  &  Barwlse,  T.  J.  Mc- 
Murray,  and  J.  M.  Chambers,  for  appellant 
R.  E.  Carswell  and  J.  M.  Basham,  for  ap- 
pelleei, 
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8PE3:r,  J.  G.  W.  Watklns,  as  plaintiff 
below,  sued  the  Ft  Worth  &  Denver  City 
Railway  Company,  and  recovered  damages 
for  injuries  sustained  by.  his  wife  In  allgbt- 
ing  from  one  of  defendant's  passenger  coach- 
es at  the  town  of  Rbome  in  Wise  county. 
The  negligence  relied  on  for  a  recovery  will 
sufficiently  appear  from  the  following  ex- 
cerpts from  the  court's  charge: 

"Third.  If  you  find  that  the  plaintiff  and 
bis  wife  were  at  the  time  in  question  pas- 
sengers on  one  of  the  defendant's  trains,  and 
if  you  believe  that  the  agents  of  the  defend- 
ant in  ctiarge  of  said  trata  negligently  failed 
to  stop  said  train  at  the  station  of  Rbome 
a  sufficient  length  of  time  to  permit  the  wife 
of  the  plaintiff  to  leave  the  car  with  reason- 
able safety,  or  if  you  believe  that  while  the 
wife  of  the  plaintiff  was  upon  the  step  of 
the  car  in  the  act  of  leaving  the  train  the 
agents  or  employes  of  the  defendant  in 
charge  of  said  train  suddenly  and  without 
warning  to  plaintiff's  wife  or  to  himself 
started  the  train,  and  that  said  train  was 
thereby  given  a  sudden  motion,  and  that 
thereby  the  wife  of  plaintiff  was  thrown 
against  the  railing  of  the  steps,  and  if  yon 
believe  that  the  act  of  the  agents  and  em- 
ployes of  defendant  in  charge  of  said  train 
in  so  suddenly  starting  the  train  was  negli- 
gence, as  same  is  defined  in  the  second  sec- 
tion of  tills  charge,  and  if  you  believe  that 
by  reason  of  such  said  acts  or  either  of  them 
as  you  find  to  be  neglig^ice  (If  you  find  such 
acts  or  either  of  them  to  be  negligence)  on 
the  part  of  the  defendant,  its  agents  and 
employes,  the  wife  of  the  plaintiff  In  alight- 
ing from  said  train  was  hurt  and  damaged 
in  any  of  the  ways  charged  in  his  petition, 
without  fault  or  negligence  on  the  part  of 
the  plaintiff  or  his  said  wife,  that  caused  or 
contributed  to  the  injury  of  plalntlfTs  wife, 
you  will  find  for  the  plaintiff  such  damages 
as  you  think  he  sustained  thereby." 

"Seventh.  If  the  train  stopped  at  Rhome 
on  the  occasion  In  question  a  sufficient  length 
of  time  to  enable  plaintifTs  wife  by  the 
use  of  ordinary  diligence  to  safely  leave  the 
train  with  the  assistance  her  husband  gave 
her  defendant  would  not  be  liable,  unless 
you  find  that,  while  she  was  in  the  act  of 
leaving  the  steps  of  the  train,  the  employes 
of  defendant  knew  her  ixMltlon,  and  sud- 
denly started  the  train  without  warning  to 
her,  and  that  such  act  upon  their  part  was 
negligence,  and  that  said  act  was  the  prox- 
imate cause  of  her  Injury." 

It  is  first  insisted  that  paragraph  3  of  the 
charge  quoted  erroneously  authorized  a  find- 
ing for  appellee  if  the  employes  of  appel- 
lant suddenly  started  the  train  while  appel- 
lee's wife  was  in  the  act  of  alighting,  even 
though  the  train  had  been  stopped  a  suffi- 
cient length  of  time  to  enable  her  in  the 
exercise  of  diligence  to  have  left  the  train 
in  safety.  While  the  charge  Is  not  entirely 
free  from  criticism  in  tUs  respect,  yet  in 


view  of  the  fact  that  it  in  required  in  the 
same  connection  tliat  such  starting  of  tbe 
train  must  have  been  negligently  done,  and 
In  view  of  the  further  fact  that  paragraph 
7,  above  quoted,  specifically  instructs  tbe 
Jury  to  find  for  defendant  if  the  train  was 
stopped  a  sufficient  length  of  time  to  enable 
plainttfTs  wife  to  alight,  the  cause  could 
hardly  be  reversed  upon  this  contention.  In 
view  of  the  pleadings  and  evidence,  how- 
ever, the  latter  part  of  tbe  paragraph  of  the 
charge  last  referred  to,  submitting  in  ef- 
fect the  issue  of  discovered  peril,  constitutes 
error  for  which  the  cause  must  be  reversed. 
While  it  was  alleged  generally  that  appel- 
lant was  negligent  in  falling  to  stop  its  train 
a  sufficient  length  of  time,  and  in  suddenly 
starting  the  same  without  warning  to  ap- 
pellee or  his  wife  (in  truth  but  different 
ways  of  expressing  the  same  actionable  neg- 
ligence), still  it  was  nowhere  alleged  that 
appellant's  servants,  knowing  the  position  of 
appellee's  wife,  started  the  train  and  there- 
by injured  her.  Neither  does  the  evidence 
warrant  the  submission  of  such  an  issue. 
Tliat  the  Issue  thus  submitted  is  no  less  than 
one  of  discovered  peril  Is  too  clear  for  argu- 
ment. If  appellant  stepped  its  train  a  suf- 
ficient length  of  time  to  enable  appellee's 
wife  in  the  exercise  of  ordinary  care  to 
alight  in  safety  then  it  was  her  duty  to 
have  done  so,  and  if  she  failed  in  this  par-- 
ticular  appellant  would  only  become  liable 
upon  allegation  and  proof  that  notwithstand- 
ing her  want  of  care  in  leaving  the  train 
appellant  knew  of  her  position  on  the  steps 
(and  consequent  peril),  and  negligently  set 
its  train  in  motion,  thereby  injuring  her. 
The  new  duty  thus  imposed  upon  appellant 
to  avoid  injuring  one  who  had  negligraitly 
exi)OBed  herself  to  danger  would  l>e  precise- 
ly tbe  same  as  though  the  exposed  person 
had  been  discovered  on  the  track  ahead  of 
tbe  Kigine.  The  effect,  therefore;,  of  the 
seventh  paragraph  of  the  charge  was  to  per- 
mit a  finding  for  plaintiff  upon  .the  theory 
of  discovered  peril,  even  though  appellant 
had  performed  Its  full  duty  in  the  matter  of 
affording  appellee's  wife  an  c^portunity  to 
leave  its  train,  when  such  issue  was  neither 
alleged  nor  raised  by  tbe  proof.  The  por- 
tion of  the  charge  condemned  also  tends 
to  intensify  the  criticism  of  section  8  of  the 
charge  first  referred  to,  and  to  destroy  the 
effect  of  the  first  portion  of  the  paragraph 
suggested  as  an  answer  to  such  criticism. 

Special  charge  No.  1  requested  by  appellee 
should  not  have  been  submitted.  It  was  on 
the  weight  of  the  evidence  in  singling  out 
the  circumstances  which  the  jury  might  con- 
sider as  tmding  to  excuse  appellee's  wife  in 
jumping  from  the  steps  of  the  moving  train, 
and  in  directing  the  jury  that  tliese  circum- 
stances would  excuse  her  unless  the  danger 
was  so  apparent  that  no  person  of  ordinary 
prudence  would  have  undertaken  IL  While 
this  precise  objection  has  not  been  urged 
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to  the  charge,  we  nevertheless,  In  view  of 
the  rerersal,  thought  It  proper  to  advert 
to  this  feature. 

For  the  errors  Indicated,  the  judgment  of 
the  district  court  is  reversed,  and  the  cause 
remanded  for  another  trial. 


HILL  T.  HARRIS  et  al. 

(Coort  of  CiWI  Appeals  of  Texas.     Feb.  27, 
1908.) 

PUCADIKG-nJUDGltENT  ON  PUADING. 

Under  Sayles*  Ann.  Civ.  St.  18ST.  art 
S232n,  a  penon  owning  an  interest  in  land  sold 
for  taxes  has  the  right,  on  paying  the  purchas- 
er double  the  amount  of  his  proportionate  part 
of  tl>e  taxes,  to  redeem  his  interest,  but,  unless 
authorized  so  to  do  by  the  other  joint  owners, 
has  no  right  to  redeem  their  interests.  Plain- 
tiff sued  to  timul  as  a  cloud  on  her  title  a 
sheriff's  deed  conveying  the  land  on  a  tax  sale, 
alleging  that  she  was  the  owner  of  the  land, 
and  that  she  had  tendered  the  purchaser  double 
the  amount  paid  by  him.  Defendant  answered 
by  a  general  denial,  and  specially  that  plain- 
tiff was  the  owner  of  only  a  one-eighth  mter- 
cst,  and  that  the  owners  of  the  other  interests 
had  not  offered  to  redeem.  SulMuqueutly  plain- 
tiff filed  an  amendment  alleging  that  the  tender 
was  made  on  behalf  of  all  the  Joint  owners,  and 
defendant  filed  a  supplemental  answer  denying 
■neb  allegation.  A  demurrer  was  sustained  to 
the  original  answer,  and  defendant  declining  to 
amend.  Judgment  was  rendered  against  him  on 
the  pleadings.    Held,  that  It  was  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  89,  Pleading,  {{  1067-1069.] 

Error  from  District  Court,  Panola  County; 
Richard  B.  Levy,  Judge. 

Suit  by  N.  I.  Harris  and  another  against 
W.  D.  HilL  Judgment  in  favor  of  plataitifCs, 
and  defendant  brings  error.  Reversed  and 
remanded  for  a  new  trial. 

L.  W.  Allred,  for  plaintiff  in  error.  Scott, 
J<n)es  A  Gardner,  J.  H.  Long,  and  Thos.  F. 
Hull,  for  defoidants  In  error. 


WILLSON,  G.  J.  Defendant  In  error,  N. 
I.  Harris,  Joined  by  her  husband,  F.  D.  Har- 
ris, sought  by  her  salt  to  have  canceled  and 
annulled  as  a  cloud  on  her  title  to  160  acres 
of  land  in  Panola  county  a  deed  made  by  the 
sheriff  of  said  county  conveying  said  land 
to  the  plaintiff  In  error.  In  her  original  pe- 
tition she  alleged  that  she  was  the  owner  of 
the  land ;  that  the  same  was  levied  upon  and 
sold  June  2,  1908,  by  virtue  of  an  execution 
Issued  out  of  the  district  court  of  Panola 
county  on  a  judgment  rendered  against  the 
unknown  owners  of  the  land  at  the  suit  of 
the  state  for  the  taxes  due  thereon  for  the 
years  1886  to  1901,  and  that  at  the  sale  plain- 
tiff in  error  was  the  purchaser;  that  before 
the  expiration  of  two  years  from  the  date  of 
the  sale  she  tendered  to  plaintiff  in  error 
double  the  amount  paid  by  him  for  the  land, 
which  he  refused  to  receive ;  and  that  by  vir- 
tue of  said  sheriff's  deed  plaintiff  In  error 
was  asserting  a  right  to  the  land.    Plaintiff 


in  error  answered  by  a  general  denial,  an4 
Veclally  that  Mrs.  Harris  was  the  owner  of 
only  a  one-eighth  interest  In  the  land,  and 
that  the  owners  of  the  other  interests  had 
never  offered  to  redeem  same.  The  answer 
admitted  the  right  of  Mrs.  Harris  to  re- 
cover her  interest,  but  d«iled  that  she  had 
a  right  td  recover  the  other  Interests.  The 
answer  was  excepted  to  on  the  ground  that 
it  showed  "that  one  Joint  tenant  made  the 
tender  of  the  amount  required  to  redeem 
the  land  for  all  of  the  co-tenants,  and  that 
such  tender  ended  the  title  of  the  defendant." 
The  exception  was  sustained.  It  seems  de- 
fendants In  error  then  filed  a  "trial  amend- 
ment," in  which  they  alleged  that  the  ten- 
der made  by  Mrs.  Harris  was  "for  and  on 
behalf  of  all  the  joint  owners  of  said  land," 
and  by  their  authority.  In  reply  plaintiff  in 
error  filed  his  "first  supplemental  answer," 
In  which  he  denied  the  truth  of  the  allega- 
tions in  the  trial  amendment,  and  alleged 
that  the  tender  to  him  was  made  by  one 
Marion  Robertson,  acting  for  defendants  In 
error  under  a  power  of  attorney  from  them, 
and  that  at  the  time  the  tender  was  made 
Robertson  declared  that  he  represented  de- 
fendants In  error  alone,  and  In  making  the 
tender  was  acting  for  them  alone.  With  the 
pleadings  as  stated,  after  sustaining  the  de- 
murrer to  the  original  answer  of  the  plaintiff 
In  error,  "the  defendant  declining  to  amend," 
the  judgment  recites,  "uiMn  the  admission  in 
the  answers  and  pleadings  of  the  defendant," 
the  court  proceeded  to  render  a  judgment 
canceling  and  annulling  the  sheriff's  deed, 
adjudging  the  costs  of  the  suit  against  plain- 
tiff in  error,  and  directing  the  clerk  to  pay 
over  to  him  the  money  tendered  to  redeem 
the  land  and  paid  into  the  registry  of  the 
court. 

The  assignments  of  error  cmnplain  of  the 
action  of  the  court,  on  the  refusal  of  plain- 
tiff In  error  to  amend  his  pleadings.  In  ren- 
dering Judgment  "upon  the  admission  In  the 
answers  and  pleadings  of  the  defendant" 
merely.  We  think  the  assignments  must  be 
suBtahied.  Mrs.  Harris  had  the  right,  on 
paying  to  the  purchaser  double  the  amount 
of  the  proportionate  part  of  the  taxes  repre- 
senting her  Interest  in  the  land,  to  redeem 
that  Interest  Sayles'  Ann  civ.  St  1897, 
art  5232n.  Unless  authorized  by  the  other 
Joint  owners  to  do  so,  she  had  no  right  as 
against  the  purchaser  to  redeem  their  inter- 
ests. The  effect  of  the  general  denial  in  the 
answer  of  the  plaintiff  In  error  was  to  re- 
quire Mrs.  Harris  to  prove  the  material  al- 
legations in  her  petition.  Clearly  It  was  er- 
ror, by  sustaining  the  demurrer  to  the  entire 
answer  including  the  general  denial,  to  re- 
lieve her  of  the  burden  of  making  such  proof, 
unless  other  portions  of  the  answer  admitted 
the  truth  of  such  material  allegations.  One 
of  those  allegations  was  that  the  tender  was 
made  "for  and  on  behalf  of  all  the  Joint  own- 
ers of  the  land."  Not  only  was  the  truth  of 
this  allegation  not  admitted  In  the  answer. 
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but,  on  the  contrary,  Its  truth  was  expressly 
denied.  ^ 

The  Judgment  Is  reversed,  and  the  cause  Is 
remanded  'or  a  new  trial. 


HARDIN  ▼.  FT.  WORTH  &  D.  0.  RY.  CO. 
(Court  of  Civil  Appeals  of  Texas.    Feb.  8,  180S.) 

1.  BVIDENCB— KHXEVANCY. 

In  a  suit  for  personal  injuries,  evidence 
tiiat  plaintiff  was  prosecuting  the  suit  on  a 
pauper's  affidavit,  and  that  his  son-in-law  had 
refused  to  become  surety  on  the  bond  for  costs, 
is  irrelevant,  and  its  admission,  over  plaintiff's 
objection,  is  reversible  error. 

2.  Appeal— Presentation    of    Gbounds    fob 
Review — Objections — Pbesumptions. 

Where  a  stenographer's  report  of  evidence 
at  a  former  trial  is  introduced  on  a  subse- 
quent trial  and  objected  to  generally,  it  will 
be  presumed  on  appeal  that  the  party  making 
the  objection  intended  to  incorporate  the  ground 
of  objection  made  by  him  at  the  former  trial  as 
set   forth   in   the   stenographer's   report, 

3.  Casbiebs— Cabbiaob  of  Passenqebs— Peb- 
BONAx  Injceies— Actions— Evidence. 

In  an  action  against  a  railroad  company 
for  injuries  to  a  passenger,  the  defendant  should 
not  be  allowed  to  prove  the  existence  of  rule 
requiring  train  crews  to  report  such  accidents, 
when  the  effect  thereof  is  to  afford  counsel  au 
opportunity  in  argument  to  discredit  plaintiff's 
claim  regarding  the  accident,  though  it  was  not 
attempted  to  show  that  no  report  was  made. 

4.  Witnesses— COBBOBOKATioN. 

A  witness,  whose  character  has  not  been 
attacked  except  by  questions  which  do  not  neces- 
sarily amount  to  an  insinuation  against  his 
veracity,  cannot  be  corroborated  by  showing 
that  he  made  the  same  statements  out  of  court 
and  in  former  trials  of  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  60,  Witnesses,  Si  1066,  1287,  1288.] 

Appeal  from  District  Court,  Clay  County; 
A.  H.  Carrlgan,  Judge. 

Action  by  A.  D.  Hardin  against  the  PL 
Worth  &  Denver  City  Railway  Company. 
From  a  Judgment  fpr  defendant,  plaintiff  ap- 
peals.   Reversed. 

L.  C.  Barrett,  J.  A.  Templeton,  P.  M.  Stlne, 
and  G.  A.  Watts,  for  appellant.  Spoonts, 
Thompson  &  Barwise  and  R.  E.  Taylor,  for 
appellee. 

STEPHENS,  J.  For  the  fourth  time  this 
case  is  before  us  on  appeal.  The  former 
Judgments  were  reversed  on  account  of  er- 
rors In  the  charge  of  the  court,  as  will  be 
seen  from  the  case  as  reported  In  33  Tex. 
Civ.  App.  448,  77  S.  W.  431,  90  S.  W.  G79, 
and  100  S.  W.  995.  The  charge  Is  again  com- 
plained of,  but  we  doubt  If  the  objections 
urged  to  the  last  charge  would  warrant  a  re- 
versal of  the  Judgment,  though  In  stating  the 
degree  of  care  which  appellee  owed  appel- 
lant. In  the  second  paragraph,  the  court  uses 
the  rather  indefinite  expression  "a  high  de- 
gree of  care,"  Instead  of  a  very  high  degree 
of  care,  or  the  highest  degree  of  care.  Al- 
so, in  the  fourth  paragraph  of  the  charge,  the 
court  Instructed  the  Jury  that,  if  under  the 
testimony  there  was  any  difference  in  the 
safety  to  the  passenger  of  freight  train  trans- 


portation and  transportation  on  passenger 
trains,  appellant  assumed  such  increased  haz- 
ard or  risk  Incident  to  his  transportation  on 
a  freight  train.  This,  we  think,  was  at  least 
Inappropriate,  and  should  have  been  omitted. 
Further  than  this  we  do  not  care  to  discuss 
the  charge,  since  our  views  have  been  suffi- 
ciently expressed  on  that  subject  in  the  pre- 
vious opinions. 

Without,  however,  determining  whether  the 
objections  to  the  charge  above  pointed  out 
would  require  the  Judgment  to  be  reversed, 
we  are  constrained  to  hold  that  the  following 
rulings  on  the  admission  of  testimony  must 
have  that  effect:  The  appellee  was  permit- 
ted to  prove,  over  the  objections  of  appellant, 
that  appellant  was  prosecuting  this  suit  on 
a  pauper's  affidavit,  and  that  his  son-in-law 
had  refused  to  go  on  bis  bond  for  costs.  This 
evidence  was  clearly  irrelevant,  and  could 
only  have  had  the  desired  effect  of  placing 
appellant  before  the  Jury  in  an  unfavorable 
light,  to  say  the  least  of  It.  Appellee  seeks 
In  different  ways  to  avoid  the  force  of  the 
ruling;  but,  without  undertaking  to  discuss 
the  matter  in  detail,  we  think  that  the  pro- 
ceeding complained  of,  as  set  forth  in  the 
record,  had  a  tendency  to  deprive  appellant 
of  a  fair  hearing  before  the  Jury. 

We  are  also  of  opinion  that  appellee  should 
not  have  been  permitted  to  prove  that  it  had 
a  rule  which  was  in  force  requiring  the  train 
crew  to  report  the  case  of  a  man  who  had 
got  hurt  on  the  train,  and  that  It  would  go 
hard  with  the  crew  who  did  not  do  this.  The 
answer  to  the  assignment  complaining  of 
the  admission  of  this  testimony  is  twofold: 
First,  that  only  a  general  objection  was  made 
to  the  evidence;  second,  that  the  testimony 
was  harmless  because  the  evidence  did  not 
further  show  that  no  report  bad  been  made 
of  this  accident  It  seems  that  this  testimony 
was  embodied  In  the  stenographer's  report 
of  a  former  trial  In  which  the  testimony  was 
objected  to  because  it  was  Irrelevant,  Imma- 
terial, and  hearsay;  but  when  this  report 
was  offered  on  the  last  trial  the  evidence  was 
objected  to  generally,  and  the  ground  of  ob- 
jection was  not  then  specifically  stated.  We 
are  inclined  to  the  opinion,  however,  that  ap- 
pellant must  have  Intended  in  making  this 
objection  to  Incorporate  the  ground  of  objec- 
tion as  set  forth  in  the  stenographer's  re- 
port As  to  the  other  point.  It  la  sufficient 
to  say  that  the  testimony  afforded  counsel  an 
opportunity  in  the  argument  of  the  case  to 
treat  it  as  a  circumstance  tending  to  prove 
that  no  such  accident  as  appellant  claimed 
had  occurred;  there  being  no  evidence  that 
any  such  report  had  been  made. 

We  are  also  Inclined  to  the  opinion  that 
the  court  erred  in  permitting  Robert  Spencer 
to  corroborate  his  own  testimony  with  the 
statement  that  be  had  testified  several  times 
before,  and  that  iiis  testimony  was  the  same 
every  time,  and  the  same  as  was  the  state- 
ment he  had  made  to  Mr.  Taylor,  one  of  the 
attorneys  for  appellee,  when  first  talked  to 
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about  It  oat  of  court.  AppeTlee  seeks  to  jus- 
titj  this  rolling  on  the  ground  that  an  attack 
bad  been  made  on  the  character  of  this  wit- 
ness by  the  following  cross-examination:  "Q. 
What  is  your  name?  A.  Bobert  Spencer.  Q. 
Who  was  It  that  found  your  testimony  and 
found  you?  A.  Found  me?  Q;  Who  found 
out  what  you  would  testify  to  on  this  case? 
A.  When?  This  last  time?  Q.  No,  the  first 
time  that  you  were  ever  questioned  about 
tbls  matter.  A.  I  believe  that  Mr.  Jackson 
said  something  to  me  about  the  case— said 
there  was  a  case  In  court  Q.  Who  came  to 
you  first?  A.  I  believe  that  Mr.  Taylor  said 
something  about  it.  Q.  When  I  first  asked 
you  that  why  did  you  not  tell  it  right  out? 
A.  Well  be  was  not  the  first  I  heard  of  It," 
etc.  We  hardly  think  this  amounted  to  an  at- 
tack on  the  character  of  the  witness.  The 
cases  relied  on  by  appellee  went  a  good  deal 
farther,  we  think,  than  this  cross-examina- 
tion. The  questions  propounded  may  have 
been  intended  as  an  insinuation  against  the 
veracity  of  the  witness,  but  we  hardly  think 
tliat  that  was  their  necessary  etTect,  because 
immediately  following  the  question  "Who 
was  it  that  found  your  testimony  and  found 
yon,"  which  was  the  most  insinuating  of  all, 
is  a  further  question  which  seems  to  with- 
draw that  construction  by  explaining  what 
was  meant  by  the  question,  as  follows,  "Who 
found  out  wtiat  you  would  testify  to  on  this 
case?" 

Being  unable  to  approve  the  rulings  on  the 
admission  of  testimony,  and  to  say  that  they 
were  harmless,  we  are  constrained  to  again 
reverse  the  judgment  and  remand  the  cause 
for  a  new  trial. 


MERCHANTS'  &  FARMERS'  NAT.  BANK 
OF  CISCO  V.  JOHNSON  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  15, 
1908.) 

1.  Pleadikg — Join  DEB  o»  Counts— Altebna- 
TivE  Relief. 

In  a  suit  to  recover  personaltv  seized  un- 
der an  attachment  against  a  third  person,  it 
was  competent  for  plaintiffs,  in  different  counts, 
to  seek  an  alternative  recovery,  either  of  all  the 
property,  on  the  gronnd  that  it  belonged  to  a 
firm  composed  of  plaintiffs  and  such  third  per- 
son, or  of  a  part  thereof,  on  the  ground  that  It 
belonged  to  such  third  person  and  plaintiffs  as 
joint  owners. 

2.  Warr   or  Bbbob— Necebsitt   or  Biix  or 

•E^XCEPTION8. 

Assignments  of  error,  based  on  a  refusal  to 
permit  the  withdrawal  of  an  announcement  of 
ready  for  trial  in  orde;  to  have  the  accounts 
of  a  partnership  audited,  and  file  an  affidavit 
denying  the  partnership,  will  not  be  sustained, 
where  not  based  on  any  bill  of  exceptions,  and 
where,  in  the  application  to  withdraw,  no  ez- 
cnse  was  offered  for  having  gone  to  trial  with- 
out attending  to  these  matters. 

VBd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i  2300.] 

3.  Coirrnsion  or  Goods— Cattlx  Owned  bt 
DnTBRKRT  Pebsonb. 

In  a  suit  to  recover  cattle  seized  on  ex- 
ecution against  a  third  person,  claimed  by  plain- 


tiffs as  the  property  of  a  firm  composed  of 
themselves  and  such  third  person,  it  appeared 
that  the  partnership  cattle  had  been  placed  In 
a  pasture,  and  that  some  time  thereafter  such 
third  person  purchased  some  cows  on  his  own 
account  and  placed  them  in  the  same  pasture, 
but  branded  them  so  as  to  distinguish  them  from 
the  others.  Held,  that  there  was  no  confusion 
of  goods,  and  a  charge  erroneously  put  the  bur- 
den of  proof  on  defendant  to  establish  title  in 
the  third  person  Individually  to  any  of  the 
cattle  levied  on,  if  purchased  individually  after 
the  original  purchase  by  the  firm. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Confusion  of  Goods,  {  3.J 

4.  Wbit  or  Ebbok— Review— Habuless  Eb- 

BOB. 

As  none  of  the  cattle  levied  on  were  in  the 
brands  placed  on  Individual  cattle  of  such  third 
person,  the  error  in  charging  that  the  burden 
of  proof  was  on  defendant  to  establish  the  title 
in  such  third  person  individually  was  harmless. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3.  Appeal  and  Error,  i  4220.] 

6.  Same. 

Objections  to  charges  and  refusals  to  charge 
must  be  overruled,  where  the  evidence  does  not 
admit  of  any  other  verdict  than  that  given. 

[Ed.  Note.— For  cases  in  i>oint,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  S  4034.] 

Error  from  District  Court,  Eastland  Coun- 
ty; J.  H.  Calhoun,  Judge. 

Action  by  A.  H.  Johnson  and  another 
against  the  Merchants'  &  Farmers'  National 
Bank  of  Cisco.  There  was  a  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

Scott  &  Brelaford,  for  piaintifF  in  error. 
J.  X  Butts  and  Stubblefleld  &  Patterson, 
for  defendants  in  error. 


STEPHENS,  J.  About  the  20th  day  of 
June,  1006,  plaintiff  In  error  caused  21  four 
year  old  steers,  15  cows  and  calves,  and 
about  134  other  cattle  to  be  seized  under  a 
writ  of  attachment  sued  out  against  W.  T. 
Hudgens,  Jr.,  and  this  suit  was  brought  by 
defendants  In  error  A.  H.  Johnson  and  A.  L. 
Mayhew  against  the  plaintiff  in  error  to  re- 
cover the  value  of  the  cattle  so  seized,  and 
also  to  recover  vindictive  damages.  There 
was  no  ground  for  the  claim  for  vindictive 
damages,  aud  the  court  instructed  the  Jury 
to  disregard  it  A  verdict  for  actual  dam- 
ages in  the  sum  of  $1,900,.  the  value  of  the 
cattle,  was  returned,  on  which  Judgment 
was  rendered  in  favor  of  defendants  in  er- 
ror, and  from  that  Judgment  this  writ  of  er- 
ror is  prosecuted. 

The  i>etltlon  contained  two  counts.  In 
one  it  was  alleged  that  the  cattle  levied  on' 
as  the  property  of  W.  T,  Hudgens,  Jr.,  be- 
longed to  A.  H.  Johnson,  A.  L.  Mayhew,  and 
W.  T.  Hudgens,  Jr.,  as  partners;  that  said 
Hudgens  liad  become  insolvent  and  had  ab- 
sconded, and  that  his  whereabouts  was  un- 
known; that  the  partnership  owned  no  oth- 
er property,  and  owed  debta  in  excess  of  the 
value  of  the  cattle;  and  that  the  claim  for 
damages  against  plaintiff  in  error  was  the 
only  resource  for  the  payment  of  the  firm's 


Digitized  by 


Google 


492 


108  SOUTHWESTERN  REPORTEB. 


(Tex. 


debts.  In  the  other  count  It  was  alleged 
that.  If  the  cattle  were  not  partnership  prop- 
erty, they  belonged  to  said  Johnson,  Mayhew, 
and  Hudgens  as  Joint  owners.  The  prayer 
of  the  petition  was  for  recovery,  for  the 
benefit  of  the  partnership,  of  the  total  value 
of  the  cattle,  and  In  the  alternative  for  de- 
fendants In  error  for  two-thirds  of  that  value. 

Condufllons. 

It  was  clearly  competent  for  plaintiffs  In 
«arror  to  seek  an  alternative  recovery,  as 
was  done,  and  the  assignment  raising  this 
objection  to  the  petition  Is  overruled. 

In  the  next  three  assignments  complaint  is 
made  of  the  action  of  the  court  In  refusing 
to  permit  plaintiff  In  error  to  withdraw  its 
announcement  of  ready  for  trial  In  order  to 
have  the  accounts  of  the  partnership  audited, 
and  in  order  that  it  might  file  an  affidavit 
denying  the  fact  of  partnership;  but  we  are 
not  cited'  to  any  bill  of  exception  as  basis 
for  these  complaints,  and  even  in  the  applica- 
tion to  withdraw  the  announcement  no  ex- 
cuse whatever  was  offered  for  having  gone 
to  trial  without  first  attending  to  these  pre- 
limiuary  matters.  There  is  therefore  noth- 
ing to  show  any  abuse  of  discretion. 

In  the  remaining  numerous  assignments, 
save  the  last  (which  complains  of  the  ver- 
dict), plaintiff  In  error  complains  of  the 
charge  of  the  court  and  of  the  court's  action 
In  refusing  special  charges.  We  think  the 
requested  charges  were  all  properly  refused, 
and  find  no  serious  objection  to  any  of  the 
charges  given,  except  the  charge  complained 
of  In  the  seventeenth  assignment,  which 
placed  the  burden  of  proof  on  plaintiff  In 
error  to  establish  title  in  Hudgens  individu- 
ally to  any  of  the  cattle  levied  on.  If  he  had 
purchased  the  same  individually  after  the 
original  purchase  by  the  firm.  It  seems  that 
the  herd  of  partnership  cattle  had  been  plac- 
ed in  a  pasture  northwest  from  Cisco,  and 
that  some  time  thereafter  Hudgens  purchas- 
ed some  cows  on  his  own  account  and  placed 
the  same  in  this  pasture.  But  It  also  ap- 
I>ears  that  these  cattle  had  been  so  branded 
as  to  distinguish  them  from  the  partnership 
cattle.  The  case  was  therefore  not  one  of 
confusion  of  goods,  although  the  cattle  were 
k^t  in  the  same  pasture,  since  they  were 
clearly  distinguishable  by  the  brands.  None 
of  the  cattle  levied  on  were  in  the  brands 
placed  on  the  Individual  cattle  of  Hudgens, 
and  we,  therefore,  fail  to  see  what  harm 
could  have  resulted  from  this  error  in  the 
charge.  Indeed  we  are  of  opinion  that  all 
the  assignments  complaining  of  the  charge 
and  of  the  court's  refusal  to  give  charges 
must  be  overruled  on  the  ground  that  the 
evidence  did  not  admit  of  auy  other  verdict 
In  other  words,  the  facts  alleged  in  the  part- 
nership count  of  the  petition  as  a  basis  for 
recovery  of  actual  damages  were  conclusive- 
ly established  by  the  testimony. 

The  Judgment  Is  therefore  affirmed. 


BROTHERHOOD    OP    RAILWAY   TRAIN- 
MEN v.  DEB.» 

(Court  of  Civil  Appeals  of  Texas.    Feb.  8,  190S. 
Rehearing  Denied  March  7,  1908.) 

1.  Irsubanob— MuTUAi,  Benefit  Insubanci — 
Nonpayment  or  Dues— Fobteitdbk. 

The  by-laws  of  a  fraternal  benefit  so- 
ciety composed  of  a  grand  and  local  lodees 
provided  that,  where  a  member  while  at  a  dis- 
tance from  his  lodge  became  sick,  the  lodge  in 
whose  jurisdiction  he  then  was  shonld  make  rea- 
sonable provision  for  his  temporary  care  and 
report  to  the  lodge  of  which  he  was  a  member, 
etc.  A  member  was  taken  eick  while  away  from 
home  about  15  days  before  the  maturity  of 
monthly  dues.  The  local  lodge  at  the  place 
where  he  then  was,  and  the  local  lodge  at  the 
place  to  which  he  was  later  removed,  and  the 
home  lodge,  knew  of  his  sickness.  The  month- 
ly dues  were  not  paid.  They  were  tendered 
about  14  days  after  maturity,  but  refused.  It 
was  customary  for  local  lodges  not  to  suspend  a 
member  for  nonpayment  of  dnes  until  after  a 
member  had  been  delinquent  for  some  months. 
Held,  that  the  nonpayment  of  the  monthly  dues 
did  not  work  a  forfeiture  of  the  member  s  cer- 
tificate. 

[E!d.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  28,  Insurance,  U  1895-1906.] 

2.  Saiob— "TOTAI,  AND  Pebhanxnt  Disabix- 
ITT." 

A  mutual  benefit  certificate  stipulated  that 
the  amount  thereof  should  be  paid  to  the  member 
in  the  event  of  his  "total  and  permanent  dis- 
ability," and  to  the  beneficiary  in  the  event  of 
his  death.  The  member  became  sick  while  in 
good  standing.  He  suffered  from  heart  disease, 
which  resulted  in  his  death  a  few  months  later. 
During  his  illness  he  was  unable  to  perform  the 
duties  of  his  avocation,  or  do  any  other  work. 
The  physician  who  treated  liim  stated  that  h» 
considered  his  illness  fatal  from  the  beginning. 
Held,  that  the  member  was  totally  and  perma- 
nently disabled  within  the  meaning  of  the  cer- 
tificate (citing  8  Words  &  Phrases,  p.  7010). 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  28,  Insurance,  g  1959.] 

Appeal  from  District  C!ourt,  Cooke  County ; 
Cilem  B.  Potter,  Judge. 

Action  by  Sarah  V.  Dee  against  the  Broth- 
erhood of  Railway  Trainmen.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

C.  G.  Potter,  for  appellant    Davis  &  Thom- 

ason,  for  appellee. 

CONNER,  J.  On  June  30,  1904,  appellant 
the  "Grand  Lodge  Brotherhood  of  Railway 
Trainmen,"  through  one  of  its  local  and  sub- 
sidiary lodges  issued  and  delivered  to  James 
E.  Siddall,  a  member  of  appellant's  local 
lodge  at  Sherman,  Tex.,  a  contract  of  insur- 
ance or  "beneficiary  certificate"  in  "Class- 
C,"  "to  the  amount  pet  forth  in  the  consti- 
tution" of  the  brotherhood,  providing  that 
said  amount  "In  the  event  of  his  (the  said 
Siddall's)  total  and  permanent  disability  shall 
be  paid  to  him,  or  at  his  death  shall  be  paid 
to  Sarah  V.  Dee,  his  sister,  if  living.  •  •  •" 
Appellee,  Sarah  V.  Dee,  who  is  the  sister  of 
the  said  James  E.  Siddall  named  in  the  bene- 
ficiary certificate,  sued  in  the  district  court  of 
Cooke  county,  and  alleged  that  James  E.  Sid- 

*Writ  of  error  granted  bj  Supreme  Court 
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dall  contliiaed  to  pay  his  dues  after  the  ia- 
mance  of  the  certificate  and  was  In  good 
standing  in  the  appellant  order  nntll  the 
14th  day  of  December,  1904,  when  he  became 
•erlouBly  sick  and  unconscious,  In  which  con- 
dition he  remained  until  his  death,  which  oc- 
curred about  the  18th  day  of  May,  1905. 
Appellant  admitted  the  issuance  of  the  certif- 
icate, but  defended  upon  the  ground  that 
under  the  constitution  and  by-laws  of  the 
order  It  became  forfeited  for  failure  to  pay 
the  dues  thereon  for  the  month  of  January, 
1005,  said  dues  being  payable  on  or  before 
December  31,  1904.  To  this  appellee  replied, 
as  indeed  is  also  In  substance  alleged  in  her 
amended  original  petition,  that  James  E.  Sid- 
dall  was  sick  and  unconscious  and  unable 
to  pay  said  dues  at  the  time  of  their  ma- 
turity, and  that  appellant's  subordinate  lodges 
at  Sapulpa,  Ind.  T.,  and  at  Gainesville  and 
at  Sherman,  Tex.,  knew  of  said  sickness,  and 
that  under  the  dicumstances  it  was  their 
duty,  under  the  rules  and  regulations  of  the 
order,  to  have  paid  the  dues  of  said  J.  E.  Sld- 
dall  on  his  becoming  sick,  and  thus  main- 
tain bis  standing  In  the  order,  and  that  the 
lodge  dealt  in  bad  faith  in  failing  to  do  so. 
Appellee  further  alleged  to  the  effect  that 
under  the  rules  of  the  order  James  E.  Siddall 
was,  within  60  days  after  forfeiture  for  non- 
payment of  dues,  entitled  to  be  reinstated 
as  a  member  upon  payment  of  said  dues  and 
a  proposition  fee  of  $1  and  dues  for  the  cur- 
rent month;  that  about  January  14,  1905, 
Dan  Siddall,  a  brother  of  the  insured,  dis- 
covered that  said  January  dues  had  not  been 
paid  and  applied  for  the  reinstatement  of 
James  E.  Siddall,  paying  the  proper  officer 
of  the  Sherman  lodge  said  January  dues, 
proposition  fee,  and  dues  for  the  month  of 
February;  but  that  such  application  for  re- 
instatement had  been  refused  upon  the  sole 
ground  that  J.  E.  Siddall  was  In  bad  health 
and  could  not  produce  a  medical  examiner's 
certificate.  It  was  alleged  that  said  refusal 
was  wrong,  and  said  requirement  unauthor- 
ized, and  did  not  and  could  not,  under  the 
constitution  and  by-laws  of  the  order,  de- 
prive the  insured  of  his  right  as  a  member 
of  the  lodge,  or  in  any  way  affect  the  validity 
and  bindiikg  force  of  the  beneficiary  certif- 
icate. The  trial  resulted  in  a  verdict  and 
Judgment  in  appellee's  favor  for  the  sum 
of  $1,350,  with  interest  thereon  at  the  rate 
of  6  per  cent  per  annum  from  July  1, 1905. 

There  seems  but  little,  if  any,  controversy 
In  the  facts  which,  generally  speaking,  are  as 
alleged  by  the  respective  parties,  as  hereinbe- 
fore outlined.  The  controverted  issue  below, 
and  the  one  upon  which  the  rights  of  the  par- 
ties were  made  dependent,  was  whether  there 
bad  been  a  waiver  of  section  151  of  appel- 
lant's constitution  requiring  exi>elled  mem- 
bers before  readmission  into  the  order  to 
make  application  therefor  on  a  form  stating 
that  the  applicant  was  in  good  health,  but 
which  was  not  complied  with  in  the  present 
instance.    The  Jury  were  instructed  that,  if 


they  found  the  defendant  order  did  not  en- 
force the  requirement  of  said  section,  and 
that  J.  E.  Siddall  was  not  readmitted  aa  a 
member  of  the  Sherman  lodge  "solely  on  ac- 
count of  his  Inability  to  procure  a  health 
certificate"  (which  was  not  required  when 
application  for  reinstatement  was  made  with- 
in 60  days),  they  would  find  for  the  plaintiff 
the  sum  specified  above.  No  other  issue  of 
liability  was  submitted,  and  all  assignments 
of  error  are  insisted  upon  as  relevant  to  that 
Issue  alone. 

We  deem  It  unnecessary  to  take  up  the  as- 
signments In  their  order,  but  think  it  suffi- 
cient to  say  that  some  of  the  assignments 
are  not  well  taken,  and  that  those  remaining 
are  only  relevant  to  the  issue  upon  which  the 
case  was  submitted,  and  therefore  entirely 
immaterial,  in  view  of  the  conclusion  reach- 
ed by  us.  It  is  tmdisputed  that  J.  E.  Sid- 
dall was  stricken  with  the  disease,  of  which 
he  later  died,  at  Sapulpa,  Ind.  T.,- about  the 
X6th  day  of  December,  1904,  some  15  or  16 
days  before  the  maturity  of  the  January 
dues  on  the  beneficiary  certificate  under  con- 
sideration; that  the  local  lodge  of  the  ap- 
pellant order  at  Sapulpa,  and  later  members 
of  the  local  lodge  at  Gainesville,  where  J.  E. 
Siddall  removed  about  December  25,  1904, 
in  fact  knew  of  his  sickness,  as  did  also  mem- 
bers of  J.  E.  Siddall's  lodge  at  Sherman. 
Section  49  of  the  constitution  and  general 
rules  of  the  appellant  order  Introduced  in 
evidence  provides:  "If  a  member,  while  at 
a  distance  from  his  lodge,  becomes  sick  Or 
disabled  and  Is  distressed,  it  shall  be  the 
duty  of  the  board  of  relief  of  the  lodge  in 
whose  Jurisdiction  he  then  la,  upon  receiving 
notice  of  such  sickness  or  disability,  to  make 
reasonable  provisions  for  his  temporary  care 
and  relief,  and  to  immediately  report  the  cir- 
cumstance to  the  secretary  of  the  lodge  of 
which  he  is  a  member,  and  ask  directions 
from  said  lodge  as  to  what  further  relief,  if 
any,  shall  be  extended.  All  reasonable  ex- 
pense thus  incurred  in  the  care  of  a  sick  and 
distressed  member  of  a  sister  lodge  shall  be 
paid  by  the  lodge  of  which  the  said  brother 
is  a  member,  but  not  otherwise."  One  of 
appellee's  witnesses,  W.  R.  Siddall,  testified, 
among  other  things:  "I  know  the  custom 
and  usage  of  the  order  with  reference  to 
time  of  payments  of  dues.  For  instance,  if 
a  member  in  good  standing  fails  to  pay  bis 
dues  by  the  first  of  the  month  in  advance,  ac- 
cording to  the  custom  and  usage  of  the  lodge, 
he  is  not  suspended.  We  hardly  ever  sus- 
pend one,  unless  he  had  been  delinquent  sev- 
eral months.  *  •  •  A  member  is  suspend- 
ed for  nonpayment  of  dues.  If  the  subordinate 
lodge  does  not  pay  the  dues.  The  subordi- 
nate lodge  remits  the  dues,  and  they  pay  the 
subordinate  lodge.  They  won't  let  them  be 
dropped,  unless  they  know  some  reason  why 
they  should  be  dropped.  I  say  it  was  the 
custom  in  the  lodges  I  belong  to  for  the  sub- 
ordinate lodge  to  advance  the  dues  of  the 
members  who  failed  to  pay  them.    If  thtt 
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lodge  didn't  do  that,  be  had  60  days  to  be 
reinstated.  He  didn't  have  to  make  applica- 
tion for  reinstatement.  He  conld  make  ap- 
plication, but  didn't  bave  to  furnish  a  doc- 
tor's certificate  •  •  •  A  sick  man  could 
be  reinstated  as  well  as  a  well  man.  Accord- 
ing to  the  usage  and  custom  of  the  lodges, 
if  a  member,  about  the  time  his  dues  should 
be  paid,  took  the  brain  fever  and  became  un- 
conscious and  failed  to  pay  his  dues,  the 
lodge  would  not  kick  him  out  or  take  ad- 
vantage of  him.  They  would  not  erpel  blm 
under  these  circumstances.  It  was  their  duty 
to  look  after  him,  and  pay  the  dues  them- 
selves. •  *  •  The  customs  I  have  spoken 
of  prevailed  In  the  Gainesville,  Sapulpa,  and 
Longvlew  lodges,  to  which  I  once  belonged." 
This  testimony  seems  to  accord  with  the  spir- 
it of  the  section  of  the  general  rules  quoted 
by  us,  and  eeems  not  to  bave  been  disputed 
upon  the  trial,  although, '  had  the  customs 
and  usage  of  the  lodges  been  otherwise  than 
as  stated  by  the  witness,  It  could  doubtless 
have  been  easily  disproved.  It  may  not  be 
easy  to  define  the  precise  relation  of  the  sub- 
ordinate lodges  of  fraternal  orders  of  the 
character  of  appellant  to  the  principal  or  in- 
corporated body,  but  it  Is  certain  that  the 
relation  is  an  intimate  one.  The  incorporat- 
ed body  is  composed  of  the  members  of  the 
subsidiary  or  local  lodges  through  which  the 
business  pertaining  to  the  order  Is  principally 
conducted,  and  the  local  lodges  have  often 
been  treated  as  agents  of  the  principal  body, 
with  power  to  waive  many  of  its  require- 
ments. See  Knights  of  Pythias  v.  Bridges, 
15  Tex.  Civ.  App.  196,  39  S.  W.  333,  cited 
with  approval  In  the  case  of  Supreme  Lodge 
Knights  of  Pythias  v.  Withers,  177  U.  S. 
260,  20  Sup.  Ct.  611,  44  L.  Ed.  762,  and 
Whiteside  v.  Supreme  Conclave,  etc.  (O.  C.) 
82  Fed.  275.  We  conclude,  in  view  of  section 
49  of  the  general  rules  hereinbefore  quoted, 
and  of  the  practically  undisputed  fact  that 
the  local  lodges  at  Sapulpa,  Gainesville,  and 
Sherman  knew  of  the  sickness  and  condition 
of  J.  E.  Siddall,  that  the  forfeiture  of  cer- 
tificate upon  which  appellant  relies  should 
never  have  been  permitted.  The  order  de- 
nominates itself  a  brotherhood,  and  its  rules 
and  regulations  evidently  contemplate  that 
relief  of  its  distressed  members  is  one  of  the 
paramount  objects  of  the  order,  and  we  can- 
not think  that  appellant  should  be  now  heard 
to  claim  the  forfeiture  of  a  certificate  when, 
had  the  fraternal  duty  of  its  subordinate 
lodges  t>een  fully  performed,  there  never 
would  have  been  a  forfeiture. 

There  is  yet  another  and  perhaps  better 
view  of  this  case  which,  In  our  opinion,  re- 
quires an  affirmance  of  the  judgment  irre- 
spective of  any  error  that  may  have  been 
committed  upon  the  trial  relating  to  the  is- 
sue of  readmlssion  upon  which  the  case  was 
submitted.  We  think  there  was  a  "total  and 
permanent  disability"  on  the  part  of  .Tames 
B.  Siddall,  within  the  meaning  of  those  terms 
as  used  In  the  certificate,  and  hence  that  the 


certificate  bad  matured  prior  to  the  payment 
period  of  the  January,  1905,  ddes.  W.  R. 
Siddall,  from  whom  we  have  before  quoted, 
testified  on  the  point  under  consideration, 
among  other  things,  as  follows:  "In  the 
month  of  December,  1904,  my  brother  J.  B. 
Siddall  was  working  out  of  Sapulpa,  and  hl» 
run  was  from  Sapulpa  to  Sherman.  They  had 
a  lodge  at  Sapulpa.  I  was  a  member  of  ttaat 
lodge  before  that  time,  but  not  at  that  time. 
I  know  alK>ut  my  brother  being  taken  sick 
up  there.  He  was  taken  sick  with  me  out 
on  the  road.  He  was  braking  for  me.  It 
was  near  Muskogee  the  first  I  notice  of  it. 
He  went  to  throw  a  switch,  and  be  fell  down 
the  dump  or  embankment,  and  I  was  on  the 
engine  and  saw  blm  at  the  time.  I  got  off 
and  went  to  him  and  asked  him  what  was 
the  matter  with  him,  and  he  said  he  didn't 
know ;  that  he  got  blind.  I  don't  know  of 
what  disease  he  afterwards  died.  He  said 
be  became  blind,  and  be  was  taken  to  Sapul- 
pa. He  was  tbere  a  while.  I  think  that 
was  along  about  the  5th  or  15th  of  December, 
Bomewheres  along  there;  and  he  was  there 
under  Dr.  Llford's  treatment  The  lodge  up 
there  knew  about  bis  sickness.  The  lodge  up 
there  knew  about  it  while  be  was  sick  there. 
The  lodge  took  no  steps  to  look  after  him  that 
I  know  of.  While  there  at  Sapulpa  sometimes 
bis  physical  and  mental  condition  was  good, 
and  sometimes  It  wasn't.  There  was  times 
that  he  didn't  know  anything.  I  tblnk  be 
left  th»e  on  the  evening  of  December  22d  and 
came  to  Gainesville.  Why  I  remember  It 
that  was  our  pay  day.  He  was  never  able  to 
work  from  the  time  he  took  sick  until  the 
time  he  died.  He  never  came  back  to  work." 
Dan  Siddall  testified  that  some  time  during 
the  Christmas  week  of  1904  James  E.  Siddall 
was  brought  to  Gainesville  to  the  house  of  ap- 
pellee, his  sister;  that  "he  (James  E.  Siddall) 
was  sick  from  the  time  he  came  here  until 
the  time  he  died.  •  •  *  It  seemed  to  af- 
fect his  mind."  The  appellee,  Sarah  V.  Dee, 
testified  that :  "From  the  time  Ed  (James  E. 
Siddall)  came  here  a  few  days  before  Christ- 
mas, 1901,  up  to  and  Including  the  1st  of 
January.  1905,  be  wasn't  able  to  do  anything 
for  himself  without  being  advised  what  he 
should  do.  I  don't  think  he  was  capable  of 
doing  anything  his  own  self."  Dr.  J.  E.  Gll- 
creast,  the  attending  physician,  testified  that 
he  saw  James  E.  Siddall  beginning  about  the 
4th  day  of  January,  1905,  frequently;  tbat 
be  continually  suftered  from  the  disease  of 
which  he  died,  viz.,  heart  disease;  tbat  "be 
(J.  E.  Siddall)  was  worse  when  I  saw  blm 
every  day.  lie  had  a  very  bad  spell  In  Jan- 
uary. The  first  time  I  saw  Ed  Siddall  I 
didn't  notice  anything  wrong  with  his  mental 
condition.  •  •  •  From  the  time  Ed  Siddall 
was  first  taken  sick  In  December  he  never 
stood  any  shot  to  live  or  recover.  It  was 
simply  a  question  of  time.  That  Is  what  I 
thought.  From  the  beginning  I  considered 
bis  case  fatal."  There  is  no  material  con- 
tradltlon  of  this  evidence,  and  by  the  terms  of 
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the  beneflclai7  certificate  appellant  contracted 
to  pay  the  amount  Bpecifled  in  Its  class,  tIz^ 
the  amount  of  the  recovery  below.  In  event 
of  the  "total  and  permanent  disability"  of 
James  E.  Siddall.  Upon  the  happening  of 
this  event  the  payment  was  to  be  made  to 
James  Ei.  Siddall,  or  to  Sarah  V.  Dee  in  event 
of  his  death  before  payment;  and  so  far  as 
we  have  been  able  to  find  In  the  evidence 
James  R  Siddall  from  the  moment  be  was 
strldcen  at  Sapulpa  was  never  able  to  wholly 
or  partially  perform  the  duties  of  his  avoca- 
tion, to  wit,  those  of  a  bralceman,  or  even  of 
any  other  employment  We  think  it  undis- 
puted that  by  reason  of  his  physical  and  men- 
tal condition  he  was  before  the  forfeiture  re- 
lied upon  brought  fully  within  the  meaning 
of  the  terms  "total  and  permanent  disability." 
For  a  discussion  of  these  and  like  terms  see 
authorities  cited  in  the  case  of  Fidelity  & 
Casualty  Co.  v.  Getzendanner,  93  Tex.  495  et 
seq.,  53  S.  W.  838,  55  S.  W.  179,  56  S.  W.  326, 
and  8  Words  and  Phrases,  p.  7010,  under  title 
of  "Total  Disability." 

Being  of  opinion  that  under  the  undisputed 
facts  no  other  judgment  than  the  one  rendered 
should  have  been  rendered,  we  order  that  the 
Judgment  below  be  in  all  things  affirmed. 


EARNEST  V.  WAGGONER. 

(Court  of  Civil   Appeals  of  Texas.     Feb.  22, 
1908.) 

1.  Trial  —  iKSTBtroTioNs  —  Misstatement  of 
Defenses. 

Where,  in  an  action  for  breach  of  contract 
to  deliver  goods,  defendant  pleaded  a  general 
denial,  and  alleged  that  he  never  agreed  to  de- 
liver the  goods  at  any  specified  time,  a  charge 
that  defendant  had  pleaded  the  general  denial, 
and  that  no  contract  had  been  made  for  the  sale 
and  delivery  of  the  goods  "at  any  time,"  was 
erroneous  for  misstating  the  defense. 

[EM.  Note. — ^For  rases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  S  527.] 

2.  Sales  —  Oowtbacts  —  Breach— Defenses- 
Issues. 

Where,  in  an  action  for  breach  of  contract 
to  deliver  cotton  seed,  defendant  pleaded  and 
proved  that  he  contracted  to  sell  and  deliver  to 
plaintiff  cotton  seed,  that  the  delivery  of  the 
same  should  be  made  as  soon  as  he  had  com- 
pleted delivery  of  cotton  seed  sold  to  a  third 
person,  that  he  used  all  diligence  to  deliver  the 
seed  to  the  third  person,  and  that  before  he  was 
able  to  deliver  tne  seed  to  him  plaintiff  de- 
clared a  breach  of  contract  and  broaght  a  suit 
thereon,  the  refusal  to  cliarge  tiiat,'  if  the  defense 
was  established,  the  verdict  should  be  for  de- 
fendant, was  reversible  error. 

8.  Triai  — Ikstexjotions- Applicabilitt  to 
Issues. 

Instructions  not  applicable  to  the  case  made 
by  the  petition  and  the  evidence  offered  by 
plaintiff  m  support  thereof  are  erroneous. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {{  596-612.] 

Appeal  from  District  Court,  Knox  Comity; 

3.  M.  Morgan,  Judge.    . 

Action  by  W.  T.  Waggoner  against  W.  A. 
Earnest  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 


This  suit  was  brought  by  appellee  to  re- 
cover damages  for  breach  of  a  contract  to 
deliver  500  tons  of  cotton  seed  on  the  cars  at 
Seymour,  Tex.,  and  resulted  In  a  verdict  and 
Judgmeint  In  his  favor  for  $500,  from  which 
this  appeal  is  prosecuted.  The  contract  was 
made  October  25,  1905,  in  a  conversation  over 
the  telephone.  Appellee's  version  of  this  con- 
versation was  thus  stated  In  a  letter  to  ap- 
pellant written  that  day:  "W.  A.  Earnest 
Mutaday,  Texas — Dear  Sir:  Relative  to  our 
phone  conversation  regarding  the  sale  of  cot- 
ton seed,  we  beg  to  confirm  the  purchase  of 
500  tons,  f.  o.  b.  Seymour,  $11  per  ton.  Please 
load  out  as  soon  as  you  can,  and  oblige. 
Yours  truly,  Vemoo  Cotton  Oil  Co.  S.  T. 
Wllhelm,  Mgr."  Appellant  made  no  reply  to 
this  communication,  and  dolled  that  he  had 
ever  agreed  to  deliver  the  cotton  seed  at  any 
specified  time,  and  stated  that  the  contract 
was  that  be  was  not  to  deliver  the  cotton 
seed  to  appellee  until  after  he  had  delivered 
500  tons  of  seed  previously  sold  to  the  Sher- 
man Cotton  Oil  Company,  and  further  claim- 
ed that  he  had  used  every  effort  In  his  power 
to  make  this  delivery  to  the  Sherman  Cotton 
Oil  Company,  but  that,  owing  to  the  coatlnu- 
ous  rains  and  extremely  bad  roads,  he  had 
been  unable,  though  he  had  made  the  most 
diligent  efforts,  to  make  this  delivery  until 
about  Ftebruary  1,  1906,  which  was  after  ap- 
pellee bad  declared  a  breach  of  the  contract 
and  brought  suit  to  recover  damages. 

Glasgow  &  Keenan  and  Coombes  & 
Coombes,  for  appellant  J.  T.  Montgomery 
and  R.  W.  Hall,  for  appellee. 

STEPHENS,  J.  (after  stating  the  facts  as 
above).  In  submitting  the  Issues  to  the  Jury, 
the  court  stated  that  appellant  had  pleaded 
the  general  denial  and  specially  pleaded  that 
no  contract  had  been  made  "for  the  sale  and 
delivery  of  cotton  seed  at  any  time."  Error 
Is  assigned  to  the  charge  for  this  misstate- 
ment of  appellant's  defense,  and  also  to  the 
court's  refusal  to  give  the  following  charge, 
which  would  have  submitted  the  defense  as 
pleaded.  In  support  of  which  testimony  was 
offered:  "The  Jury  are  charged,  if  yon  should 
find  amd  believe  from  the  evidence  that  the 
defendant  contracted  to  sell  and  deliver  to 
plaintiff  500  tons  of  cotton  seed  on  board  the 
cars  at  Seymour,  Tex.,  and  that  the  delivery 
of  same  was  to  be  made  as  soon  as  defendant 
had  completed  a  delivery  of  600  tons  of  cot- 
ton seed  at  Seymour,  Tex.,  to  the  Sherman 
Cotton  Oil  Mill  Company,  and  that  the  de- . 
fendant  used  all  the  diligence  In  his  power  to 
deliver  said  seed  to  said  Sherman  Cotton  Oil 
Mill  Company,  and  that  before  defendant  was 
able,  through  the  exercise  of  such  diligence, 
to  deliver  said  500  tons  of  cotton  seed  to  said 
Sherman  Cotton  Oil  Mill  Company,  plaintiff 
In  this  cause  bad  declared  a  breach  of  the 
contract  and  brought  suit  thereon,  then  you 
will  find  for  the  defendant."  These  assign- 
ments are  well  taken  and  require  the  Judg- 
ment to  be  reversed. 
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The  oonrt  also  erred  In  the  first  and  second 
BuhdlvlBlobs  of  the  charge^  as  pointed  oat  in 
the  eighth  and  ninth  assignments  of  error,  In 
that  the  charges  quoted  In  these  assignments 
were  not  entirely  applicable  to  the  case  made 
bjr  the  petition  and  evidence  offered  by  the 
appellee  In  support  thereof. 

The  court  also  erred  in  the  admission  and 
exclusion  of  testimony  as  shown  in  the  sec- 
ond, third,  fourth,  and  sixth  assignments  of 
error.  Possibly  a  thorough  examination  of  the 
stenographer's  notes  might  show  that  these 
rulings  on  the  admission  of  testimony  were 
warranted,  or  that  they  were  harmless ;  bnt 
appellee  has  not  favored  us  with  a  brief,  and, 
in  view  of  this  fact  and  of  the  conclusiotn  al- 
ready reached  that  the  Judgment  must  be  re- 
versed for  errors  in  the  charge,  we  need  not 
make  such  examinations,  but  accept  appel- 
lant's presentation  of  the  rulings. 

For  the  errors  pointed  out  the  judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
triaL 


OOLDING  v.  GOLDING. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  8, 
190S.) 

DivoBCB— Petition— Gbounds. 

Where  the  petition  of  a  wife  for  divorce 
set  out  in  detail  the  misconduct  of  her  husband, 
and  declared  that  such  conduct  was  of  such  na- 
ture as  to  render  their  further  living  together 
unsnpportable,  it  was  not  subject  to  general  de- 
murrer. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Divorce,  H  300,  302.] 

Appeal  from  District  Court,  Potter  Coun- 
ty; J.  N.  Browning,  Judge. 

Action  for  divorce  by  Fannie  K.  Golding 
against  J.  C  Gtoldlng.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Reversed. 

Barrett,  Stewart  &  Templeton,  for  appel- 
lant. Madden  &  Truelove  and  Ben  H.  Stone, 
for  appellee. 

SPEER,  J.  Fannie  E.  Golding  has  appeal- 
ed from  the  judgment  of  the  district  court 
of  Potter  county  sustaining  a  general  demur- 
rer to  the  following  petition  for  divorce: 
"Fannie  E.  Golding,  complaining  of  J.  C. 
Golding,  represents:  That  both  parties  re- 
side in  Potter  county,  Tex.,  and  have  so  re- 
sided for  more  than  six  months  next  before 
the  filing  of  this  petition.  That  heretofore, 
to  wit,  on  or  about  the  17th  day  of  October, 
1S97,  plaintiff  and  defendant  married  each 
other  and  became  husband  and  wife,  and 
have  been  such  ever  since.  That  plaintiff  at 
the  time  she  lived  and  cohabited  with  de- 
fendant had  one  child  by  him,  to  wit,  Alma 
D.  Golding,  a  girl  now  about  five  years  old, 
and  that  during  all  the  time  plaintiff  and  de- 
fendant lived  together  as  husband  and  wife 
aforesaid  she  conducted  herself  with  proprie- 
ty, managed  the  household  affairs  of  herself 
and  husband  with  prudence  and  economy, 
and  at  aU  the  said  times  treated  her  said 


hnsband  with  Itindness  and  affection,  bot 
that  defendant,  disregarding  the  solemnity  of 
his  marriage  vow  and  his  obligation  to  treat 
plaintiff  wltb  kindness  and  attentimi,  within 
about  a  year  after  their  said  marriage  com- 
menced a  course  of  onkind,  harsh,  and  tyran- 
nical conduct  towards  her,  which  continued 
with  very  slight  Intermission  until  he  finally 
left  and  abandoned  her  on  or  about  the  29th 
day  of  January,  1007.  That  on  divers  occa- 
sions while  plaintiff  lived  vrith  defendant  as 
afwesaid  be  was  guilty  of  excesses,  cmel 
treatment,  and  outrageous  conduct  towards 
her  of  such  a  nature  as  to  render  their  living 
together  insut^ortable.  That  on  or  about 
the  15th  day  of  November,  1898,  and  at  many 
other  days  since  that  too  numerous  to  men- 
tion, defendant,  having  two  boys  by  a  for- 
mer marriage,  permitted  them  and  encourag- 
ed them  to  go  Into  the  house  of  plaintiff  and 
defendant,  and  for  the  purpose  of  vexing  and 
harassing  this  plaintiff  said  boys  did  put 
cartridges  into  the  open  fire  place  that  bad  a 
fire  therein,  and  said  cartridges  did  explode 
therein  and  scared  and  frightened  plaintiff 
and  made  her  sick,  and  she  thereupon  told 
defendant  of  said  conduct  of  said  boys,  and 
defendant  did  then  and  there,  in  a  violent 
and  abusive  manner,  dispute  plaintiff's 
word,  and  said  he  did  not  want  to  live  with 
her  anyway  and  he  Intended  to  leave  her. 
That  on  many  other  occasions,  and  on  or 
about  the  20th  day  of  January,  1899,  defend- 
ant permitted  and  encouraged  one  of  said 
lM>ys,  and  he  did  go  in  the  house  where  plain- 
tiff was  making  her  home  with  defendant, 
and  cut  up  the  carpet  on  the  fioor,  and  did 
swear  at  and  call  plaintiff  ugly  names,  and 
when  plaintiff  complained  to  defendant  of 
such  said  conduct  (of  which  she  did  so  com- 
plain) the  defendant  in  an  Insulting  tone  and 
manner  told  plaintiff  that  said  conduct  of 
said  boy  was  provoked  by  the  conduct  of 
plaintiff,  and  that  he  wished  that  be  had  nev- 
er married  her,  and  that  he  did  not  love  her. 
That  afterwards,  to  wit,  on  or  about  the  29th 
day  of  September,  1901,  plaintiff  had  her 
horse  and  buggy  hitched  up  and  prepared  to 
drive  out  of  the  lot  with  Intent  to  visit  one 
of  her  neighbors  and  to  take  one  of  her 
neighbor  women  home,  and  defendant  encour- 
aged one  of  said  boys,  and  said  boy  did  lock 
the  gate  of  tlie  lot  in  which  said  buggy  and 
horse  were,  and  plaintiff  could  not  get  said 
horse  and  buggy  out  until  said  gate  was 
torn  loose,  and  this  was  done  In  the  presence 
of  plaintiff,  and  it  was  done  in  the  presence 
of  plaintiff's  friends  and  neighbors,  which 
greatly  grieved,  mortified,  and  humiliated 
plaintiff,  and  it  was  done  for  that  purpose. 
That  before  then  It  was  known  by  defendant, 
to  wit,  on  or  about  the  15th  day  of  May, 
1901,  that  plaintiff  was  going  to  bear  him 
(defendant)  said  child,  to  wit.  Alma  D.  Gold- 
ing, defendant  became  more  cruel  than  ever, 
and  brought  a  woman  who  had  the  reputa- 
tion of  being  lewd  to  the  honse  of  plaintiff 
and  defendant  where  plaintiff  was  making 
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tbeir  home,  and  by  force  compelled  plaintiff 
to  allow  and  permit  said  woman  to  stay  In 
and  live  In  the  same  house  and  under  the 
same  root  with  plaintiff  for  the  space  of 
about  three  months,  and  this  was  done  for 
the  purpose  and  intent  on  the  part  of  defend- 
ant of  bringing  disgrace  on  the  plaintiff,  and 
of  making  her  lose  the  good  will  of  her  neigh- 
bors and  friends  of  which  plaintiff  then  and 
there  had  many.  That  before  said  Ahna 
Gk>]ding  was  born,  and  after  it  was  known 
by  defendant  that  said  child  would  be  bom 
to  plaintiff  and  defendant,  this  said  defend- 
ant abused  and  bemeaned  plaintiff  liecause 
said  child  was  coming  into  the  world.  That 
at  and  during  all  of  said  times  defendant's 
said  boys,  at  the  instance  and  under  the 
mcouragement  of  defendant,  would  plan  and 
threaten  that  defendant  would  leave  plaintiff 
without  any  means  of  support  for  herself 
and  child.  That  on  or  about  the  Ist  day  of 
Noyember,  1899,  and  between  that  and  1903, 
defendant  conyerted  all  of  his  property  into 
money,  and  put  plaintiff  into  a  rented  house, 
and  abandoned  her  and  left  her  sick  with 
said  child  for  the  space  of  about  10  months, 
and  refused  to  pay  the  rent,  or  furnish 
medicine  or  medical  aid  to  cure  plaintiff. 
That  on  or  aboot  tbe  Ist  day  of  January, 
1907,  and  many  other  times,  defendant's  said 
boj'S,  under  encouragement  of  defendant, 
poured  coal  oil  over  the  bouse  where  this 
plaintiff  and  defendant  were  making  their 
homa  That  defendant,  although  he  had  in 
his  possession  the  community  property  of 
plaintiff  and  defendant,  refused  to  allow  or 
give  plaintiff  sufficient  means  to  clothe  her- 
self and  child,  and  plaintiff  in  order  to 
clothe  herself  and  child  did  so  until  she  by  rea- 
son of  the  work  and  labor  she  was  compelled 
by  defendant  to  undergo,  and  by  reason  of 
said  InsuHs  and  cruel  treatment,  broke  down 
In  health,  and  when  she  was  no  longer  able 
to  work,  on  or  about  the  28th  day  of  Janu- 
ary, 1907,  abandoned  plaintiff  at  AmarlUo, 
Potter  county,  Tex.,  and  appropriated  all  the 
community  property  of  plaintiff  and  defend- 
ant, and  left  plaintiff  sick  without  any  means 
of  support.  That  afterwards  defendant,  on 
or  abont  the  30th  day  of  January,  1907,  put 
and  caused  to  be  published  in  the  Dally  Pan- 
handle, a  daily  newspaper  published  in  said 
city  of  AmarlUo,  having  a  large  circulation, 
the  following  notice,  to  wit:  To  the  Pub- 
lic: All  persons  are  hereby  notified  to  sell 
nothing  on  my  credit,  as  I  will  not  be  re- 
sponsible for  any  accounts  contracted  by 
others  than  myself.  J.  C.  Oolding.'  That 
said  notice  was  willfully  and  maliciously 
placed  In  said  newspaper  with  the  intent  on 
the  part  of  defendant  to  keep  plaintiff  from 
obtaining  from  the  public  and  business  peo- 
ple sufficient  food  and  raiment  for  herself 
and  child,  and  for  tbe  purpose  of  making 
plaintiff  lose  the  good  will  and  esteem  of  the 
public  In  general.  That  said  course  of  con- 
coct has  grieved  plaintiff,  and  humiliated 
and  mortified  her  to  such  an  extent  that  she 
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is  'Uow  and  has  for  a  long  time  been  sick  and 
unable  to  support  herself  or  maintain  and 
educate  her  said  child.  That  plaintiff  Is  & 
poor  woman,  and  neither  herself  or  child  has 
any  property  or  money  on  which  to  subsist. 
That  plaintiff  has  been  educated  and  refined 
and  tenderly  treated  and  cared  for  up  to  the 
time  she  married  defendant,  but  since  that 
time  her  days  have  been  stormy  and  her 
nights  sleepless  because  of  said  conduct  of 
defendant.  That  to  live  longer  with  defend- 
ant will  certainly  endanger  her  life  and 
probably  kill  her,  as  she  verily  believes. 
That  plaintiff  and  defendant  own  property 
and  money  of  their  community  estate  to 
about  the  amount  of  about  $75,000  or  more, 
as  she  is  Informed  and  believes.  That  de- 
fendant now  has  all  of  said  property  in  his 
possession,  except  a  small  house  and  lot 
which  they  have  been  using  as  their  home- 
stead. That  plaintiff  Is  now  In  destitute  cir- 
cumstances and  in  great  want.  That  the  de- 
fendant is  now  a  druggist  and  runs  a  drug 
store  in  said  AmarlUo,  and  his  income  Is 
about  $4,000  per  annum.  That  tbe  communi- 
ty property  of  plaintiff  and  defendant  con- 
sist of  money,  real  estate,  and  other  personal 
property.  That  defendant  has  been,  as  she 
(plaintiff)  believes  and  is  Informed,  hiding 
out  the  community  money  and  property  of 
herself  and  defendant  for  the  purpose  of 
beating  plaintiff  out  of  her  part  of  it  Where- 
fore she  prays  that  defendant  be  cited  to  an- 
swer this  petition,  that  he  be  required  to  re- 
turn Into  court  an  inventory  and  appraise- 
ment under  oath  of  all  the  property  belong- 
ing to  the  community  estate  of  plaintiff  and 
defendant,  and  that  a  writ  of  injunction  Is- 
sue restraining  him  from  disposing  of  any 
part  of  the  same,  or  contracting  any  debts  on 
account  thereof,  until  the  further  orders  of 
this  court;  that  during  the  pendency  of  this 
suit  the  defendant  be  required  to  pay  into 
court  quarterly  the  sum  of  |300  for  the  sup- 
port and  maintenance  of  plaintiff  and  her 
said  child;  that  said  child  during  the  pen- 
dency of  this  suit  be  placed  in  the  custody  of 
plaintiff,  and  that  defendant  by  a  writ  of  in- 
junction be  restrained  from  Interfering  with 
it  in  any  manner;  that  on  final  hearing  she 
have  judgment  dissolving  the  marriage  be- 
tween plaintiff  and  def«idant,  and  for  parti- 
tion of  the  community  property;  that  plain- 
tiff have  tbe  care,  custody,  and  education  of 
the  said  child  of  said  marriage,  and  that  a 
proper  and  substantial  provision  be  made  for 
their  support  and  maintenance,  and  she  now 
here  alleges  that  the  sum  of  $200  payable 
monthly  is  a  proper  and  suitable  provision 
therefor;  and  for  such  other  and  further  re- 
lief as  the  court  shall  think  proper  to  grant, 
with  costs  of  suit." 

We  have  carefully  examined  the  authori- 
ties dted  by  appellee  in  support  of  the  court's 
action  In  sustaining  a  demurrer  to  the  fore- 
going petition,  and  none  of  them  Is  authori- 
ty for  the  ruling.  If  it  be  conceded  that  a 
general  allegation  of  "excesses,  cruel  treat- 
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ment,  or  outrages"  Is  not  sufficient  as  against 
a  general  demurrer,  as  seems  to  bave  been 
held  by  some  of  the  decisions,  yet  an  ex- 
amination of  appellant's  petition  will  disclose 
that  she  has  gone  much  further  and  gi^en  in 
detail  the  conduct  upon  the  i>art  of  appellee 
which  she  declares  is  of  such  a  nature  as  to 
render  their  further  living  together  Insup- 
portable. If  this  be  true,  she  is  entitled  un- 
der the  statute  to  a  decree  of  separation  from 
the  bonds  of  matrimony.  It  Is  peculiarly  a 
question  for  the  court  or  Jury  to  determine, 
after  hearing  the  facts,  whether  or  not,  con- 
sidering the  appellant's  temperament  and 
condition,  and  in  fact  all  the  circumstances, 
appellee's  treatment  is  of  such  a  nature  as 
to  render  their  living  together  insupportable. 
Spruill  V.  SpnilU,  1  U.  G.  244. 

The  Judgment  of  the  district  court  is  there- 
fore reversed,  and  the  cause  remanded  for 
trial  upon  the  merits. 


PANHANDLE  &  G.  RT.  CO.  t.  KIRBY. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  8,  1908. 
Rehearing  Denied  March  14,  1908.) 

1.  Appeai/— Recobd— NECEssrrT  or  Bnx  of 
ExcEFTioRS  —  Decisions  Not  Othebwisk 
Reviewable. 

By  the  express  provisions  of  rule  55  (67 
S.  W.  xxiv),  the  court's  actlcm  In  granting  a 
change  of  venue  to  a  county  whose  seat  is  not 
the  least  distant  from  the  county  seat  where  the 
case  was  brought  will  not  be  reviewed,  in  the  ab- 
sence of  a  bill  of  exceptions  thereto,  though 
such  action  is  excepted  to  and  the  exception 
entered  of  record. 

lEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {|  '2412-2426.] 

2.  Same— Substitutes. 

A  mere  statement  of  facts  on  the  issue  pre- 
sented by  a  motion  for  a  change  of  venue,  which 
nowhere  contains  an  exception  to  the  court's 
ruling,  can  in  no  view  be  construed  a  bill  of  ex- 
ceptions for  the  purpose  of  reviewing  the  court's 
action  in  granting  tne  change  to  a  county  whose 
seat  is  not  the  least  dis>tant  from  the  county 
seat  where  the  case  was  brought,  even  thoagn 
the  statement  was  filed  in  the  lower  court  with- 
in the  time  required  by  law  (citing  Words  and 
Phrases,  vol.  1,  p.  783). 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  fS  24C1-2471.] 

8.  Witnesses— Cbobs-Examination, 

In  condemnation  proceedings  by  a  railroad, 
witnesses  having  testified  as  to  the  damage  to 
defendant's  land  as  a  whole,  it  was  proper  on 
cross-examination  to  elicit  from  them  the  effect 
of  the  condemnation  on  the  different  parts  into 
which  the  land  was  segregated  by  certain  rail- 
roads and  highways. 
4.  Eminent  Domain— Pboceboinos  to  Take 

Pbofebtt  and  Assess  Compensation— In - 

stbuctions. 

In  condemnation  proceedings  by  a  railroad, 
where  the  evidence  was  conflictmg  as  to  the  val- 
ue of  defendant's  place  before  and  after  its  con- 
demnation, and  there  was  testimony  tending  to 
show  that,  considering  separately  the  several 
tracts  into  which  the  land  was  divided  by  cer- 
tain railroads  and  highways,  there  was  a  greatly 
lessened  aggr^ate  depreciation,  a  charge  that  in 
estimating  the  damages  and  benefits  in  the  case 
the  farm  should  be  considered  as  a  unit,  and  that 
its  division  into  tracts  did  not  prevent  its  being 
treated  as  an  entirety,  and  that  the  evidence 


regarding  th«  several  tracts  was  admitted  only 
to  have  the  witnesses  make  an  analysis  of  tbeir 
opinion,  was  injurious  to  the  petitioners,  aino^ 
the  evidence  being  admissible,  its  effect  shoold 
not  have  been  weakened  by  giving  undne  prom- 
inence to  the  idea  of  damages  to  tha  land  eoo- 
sidered  as  a  unit 

6.  Same— Compensation— iRTKBEar   as   Eu- 

MENT  or  Compensation. 

Where  a  railroad  appropriates  a  atrip  of 
land  for  a  right  of  way,  interest  on  the  amonnt 
awarded  will  be  due  from  the  time  of  the  ac- 
tual ,  appropriation. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  {$  397-3991^.] 

Appeal  from  Wilbarger  County  Court;  J- 
A.  Nabors,  Judge. 

Condemnation  proceedings  to  secure  a  right 
of  way  by  the  Panhandle  ft  Oulf  Railway 
Company  against  R.  H.  Kirby.  From  tbe 
Judgment,  the  railroad  appeals.  Reversed 
and  remanded. 

H.  O.  Hord,  D.  B.  Decker,  and  Wm.  O. 
Williams,  for  appellant  H.  A.  TiUett,  B. 
W.  Hall,  and  £>.  P.  Bonner,  for  appellee. 


CONNER,  C.  J.  This  U  a  proceeding  in- 
stituted by  the  appellant  railway  company  in 
the  county  court  of  Hardeman  county  for 
the  condemnation  of  a  right  of  way  1(X>  feet 
In  width  over  several  tracts  of  land  contain- 
ing in  the  aggregate  1,200  acres  belonging  to 
appellee  and  situated  in  Hardeman  county- 
It  Is  the  third  time  the  case  has  appeared 
before  us.  See  88  S.  W.  281  and  94  S.  W. 
173.  After  the  cause  was  last  remanded,  ap- 
pellee, Klrby,  made  application  for  a  change 
of  venue,  alleging  that  there  was  in  Harde- 
man county  a  combination  against  him  in- 
stigated by  influential  persons,  by  reason  of 
which  he  could  not  expect  a  fair  and  Im- 
partial trial.  The  motion  was  granted;  tbe 
order  therefor  reciting  that  the  evidence  bad 
been  heard  and  considered,  and  that  "it  ap- 
pearing to  the  court  from  evidence  Introduced 
that  the  courthouse  In  Wilbarger  county  Is, 
within  the  meaning  of  the  law,  to  the  court- 
house In  Hardeman  county,  the  nearest  and 
most  accessible  courthouse  within  any  coun- 
ty adjoining  Hardeman  county." 

Error  is  first  assigned  to  tbe  action  of  tbe 
court  in  granting  a  change  of  venne;  It  be- 
ing insisted  that  the  venue  should  have  been 
changed  to  Crowell,  the  county  seat  of  Foard 
county,  distant  from  Quanali,  the  county  seat 
of  Hardeman  county,  but  23  miles,  or  If  not 
then  to  Childress,  a  distance  of  28  miles,  the 
distance  from  Quanah  to  Vernon,  the  county 
seat  of  Wilbarger  county,  where  the  case  was 
tried,  being  28.6  miles.  We  conclude,  how- 
ever, that  the  assignment  must  be  overruled 
for  the  want  of  a  bill  of  exception  to  the 
court's  action  In  tbe  matter  recited.  We 
find  in  the  transcript  of  the  record  only  copy 
of  the  motion,  the  court's  order  changing  the 
venue,  and  a  copy  of  what  is  recited  to  be 
a  "statement  of  facts"  on  the  issue  presented 
by  the  motion.  The  statement  is  in  the  or- 
dinary form  of  statements  of  fact,  and  Is 
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followed  by  an  agreement  of  the  respective  at- 
torneys that  it  Is  correct  and  a  certificate  of 
the  trial  Judge  In  Hardeman  county  approv- 
ing tlie  same  and  ordering  the  statement 
filed  as  part  of  the  record  In  the  canse.  The 
judge's  certificate  Is  dated  on  the  same  day 
that  the  order  for  a  change  of  venue  was 
entered,  viz.,  July  9,  1906,  but  filed  for  the 
first  time,  so  far  as  we  have  been  able  to 
determine  from  the  record,  on  September  26, 
1906,  by  W.  B.  Townsend,  county  clerk  of 
Wilbarger  couttty. 

Rule  B5  (67  S.  W.  xxlv),  prescribing  for 
the  government  of  district  and  county  courts 
provides  that:  "The  rulings  of  the  court 
upon  applications  for  continuance  and  for 
change  of  venue,  and  other  Incidental  mo- 
tions, and  upon  the  admission  or  rejection 
of  evidence,  and  upon  other  proceedings  In 
the  case  not  embraced  In  the  two  preceding 
rules,  when  sought  to  be  complained  of  as 
erroneous,  must  be  presented  in  a  bill  of  ex- 
ceptions, signed  by  the  judge  and  filed  by 
the  clerk,  or  otherwise  made  according  to 
the  statute,  and  they  will  thereby  become  a 
part  of  the  record  of  the  cause  and  not  oth- 
erwise." By  the  rule,  motions  for  a  change 
of  venae  are  expressly  placed  in  the  same 
category  as  motions  for  continuance,  and  It 
has  long  been  held  that  the  appellate  courts 
will  not  review  action  upon  motlouH  for 
continuance,  unless  a  proper  bill  of  exception 
is  taken  at  the  time,  as  provided  by  the  stat- 
ute. The  fact  that  the  action  of  the  trial 
court  was  duly  excepted  to,  and  that  the 
same  was  entered  of  record,  will  not  supply 
the  place  of  the  necessary  bill  of  exceptions. 
See  Alamo  Fire  Ins.  Co.  v.  Mollie  L.  Lan- 
caster, 7  Tex.  Civ.  App.  678,  28  S.  W.  126, 
and  cases  therein  dted.  The  mere  recitation, 
therefore,  in  the  court's  order  changing  the 
venue  to  Wilbarger  county,  that  appellant 
excepted  to  the  action  of  the  court  on  the 
motion  is  Insufficient,  and  It  seems  quite  clear 
to  us  that  the  statement  of  facts  hereinbe- 
fore referred  to  can  in  no  view  be  construed 
as  a  bUl  of  exception.  It  nowhere  contains 
an  exception  to  the  court's  ruling  on  the 
motion,  and  even  if  filed  In  the  county  court 
of  Hardeman  county  within  the  time  required 
by  law,  which  is  not  made  to  affirmatively 
appear,  it  wholly  fails  to  come  within  the 
accepted  definitions  of  a  bill  of  exception. 
See  Gates  v.  McCIure,  27  Tex.  Civ.  App.  4.59, 
66  S.  W.  224j  and  authorities  cited  in  Words 
and  Phrases,  vol.  1,  under  title  "Bill  of  Ilx- 
eeptlons,"  p.  783.  Appellant's  first  and  sec- 
ond assignments  of  error  are  accordingly 
overruled. 

Upon  the  second  appeal  this  court  held 
that,  for  the  purpose  of  enabling  the  jury 
to  properly  weigh  the  evidence  of  damage  to 
appellee's  land  as  a  whole,  the  court  should 
have  permitted  appellant  upon  cross-examina- 
tion to  elicit  the  effect  of  such  condemnation 
on  the  different  parts  into  which  appellee's 
land  was  segregated  by  the  Ft.  Worth  & 
Denver  City  Railway,  the  ChllUcothe  public 


road,  and  the  condemnation  In  question.  The 
testimony  was  permitted  upon  the  last  trial, 
but  it  la  Insisted  that  its  effect  was  sub- 
stantially destroyed  by  the  fifth  paragraph 
of  the  court's  charge  complained  of  in  the 
seventh  assignment,  and  by  special  instruc- 
tions given  at  appellee's  request  also  as- 
signed as  error,  and  which  will  be  herein- 
after quoted.  The  court  charged  In  the  fifth 
paragraph  as  follows:  "As  regards  the  evi- 
dence given  by  some  of  the  witnesses  rela- 
tive to  the  value  of  different  parts  of  the 
KIrby  lands  taken  as  segregated  from  the 
whole  tract,  this  testimony  was  admitted  in 
order  to  have  said  witnesses  make  an  analy- 
sis of  the  opinion  given  by  them  to  you  as 
to  the  extent  to  which  the  value  of  said 
Kirby's  land  was  or  was  not  injuriously 
affected  by  the  said  condemnation  of  said 
right  of  way  through  said  land.  However,  in 
estimating  damages,  if  any,  you  will  con- 
sider such,  if  any,  as  may  have  been  oc- 
casioned to  said  Klrby  farm  taken  as  a  whole 
by  said  condemnation,  and  in  estimating  the 
amount  of  damages,  If  any.  you  may,  among 
other  things,  take  into  consideration  the  pur- 
poses for  which  the  said  farm  was  used  by 
said  Klrby  at  the  date  of  said  condemnation, 
to  wit,  on  the  12th  of  April,  1902."  The  court 
also  gave  the  following  special  Instructions: 
"You  are  Instructed  that  in  estimating  the 
damages  and  benefits  in  this  case,  if  any,  re- 
sulting to  the  remainder  of  such  proper^  l>e- 
longlng  to  the  defendant  Klrby,  by  the  con- 
struction and  operation  of  such  railroad,  you 
will  consider  the  farm  as  a  unit  and  as  an 
entire  farm."  "The  Jury  are  instructed  that 
In  considering  the  damage,  if  any,  to  the 
Klrby  farm,  a  division  by  highway,  either 
a  railroad  or  public  road,  does  not  prevent 
the  defendant's  tracts  from  being  treated  as 
an  entirety,  provided  you  believe  from  the 
evidence  that  the  defendant's  tracts  were 
still  used  together  and  held  for  a  common 
purpose  by  the  defendant,  Klrby." 

The  charges  quoted  are  obviously  to  the 
Injury  of  appellant  In  thus  singling  out  and 
limiting  the  evidence  referred  to.  The  evi- 
dence respecting  the  value  of  appellee's  place 
before  and  after  Its  condemnation  and  the  de- 
preciation resulting  from  condemnation  was 
conflicting.  Appellee,  Klrby,  placed  the  de- 
preciation at  $5,000.  Other  witnesses  esti- 
mated the  total  damage  at  even  a  greater 
price.  Whilst  still  others  considered  the  land 
worth  as  much  after  condemnation  as  be- 
fore. We  will  not  undertake  to  set  out 
the  lengthy  cross-examination  of  appellee's 
witnesses,  but  we  think  it  may  be  -safely 
stated  that,  In  taking  up  the  several  In- 
dicated tracts  as  divided  one  from  another 
in  the  manner  before  Indicated,  the  testi- 
mony tended  to  show  a  considerably  lessened 
aggregate  depreciation,  and  while,  as  we  held 
on  the  first  appeal,  as  also  on  the  second, 
appellee  was  entitled  to  be  compensated  for 
the  damages  done  his  place  as  a  whole,  we 
think  the   charges   quoted   gave    too  great 
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prominence  to  this  Idea,  and  that  tbey  tend- 
ed to  weaken  and  destroy  the  effect  of  the 
testimony  referred  to  on  cross-examination. 
The  testimony  was  admissible,  and  Its  weight 
and  effect  were  for  the  Jory  alone,  and  should' 
not  have  been  limited  or  commented  upon  by 
the  court,  as  was  done. 

We  think  it  unnecessary  to  notice  other  as- 
signments, save  the  eighth,  which  raises  a 
question  material  upon  another  trial.  The 
court  in  its  judgment  awarded  appellee  6  per 
cent  interest  on  the  amount  of  damages 
found  by  the  jury  from  the  12tb  day  ot  April, 
1902,  and  it  is  insisted  that  this  was  er- 
roneous. The  objection  that  appellee  bad  no 
pleadings  to  support  the  claim  of  interest  can 
easily  be  remedied  by  amendment,  but  up<xi 
the  main  proposition  we  are  of  opinion  that 
wo  must  overrule  appellant's  contention. 
While  it  is  true  that  the  statute  prescribing 
the  measure  of  damages  for  the  condemna- 
tion of  lands  makes  no  mention  of  interest, 
we  see  no  reason  why  Interest  may  not  be 
recovered  as  in  other  cases  of  appropriation. 
For  all  purposes  necessary  In  the  construc- 
tion and  operation  of  appellant's  road  ap- 
pellee was  deprived  of  the  land  and  injured 
to  the  extent  of  the  depreciation,  if  any,  caus- 
ed by  the  condemnation,  when  appellant  ac- 
tually condemned  and  appropriated  its  right 
of  way,  which  the  record  shows  was  about 
the  12th  day  of  AprU,  1902,  and  we  see  no 
reason  why  in  such  case  interest  should  not 
be  allowed  thereon  from  that  date.  That 
date  fixed  the  period  when  appellant,  under 
the  forms  of  law,  actually  appropriated  part 
of  appellee's  property,  and  the  case  is  al- 
together dissimilar,  as  we  think,  from  the 
cases  under  our  statute  fixing  the  liability 
of  railway  companies  for  the  value  of  stock 
killed  by  locomotives  and  cars  and  in  which 
it  is  held  interest  is  not  recoverable  until 
the  date  of  judgment 

For  the  errors  in  the  court's  charge  noticed. 
It  is  ordered  that  the  judgment  be  reversed, 
and  the  cause  remanded. 


MISSOURI,  K.  &  T.  RT.  CO.  OF  TEXAS  v. 

DUNBAR. 
(Court  of  Civil   Appeals  of  Texas.     Jan.   29, 
.  1908.    Rehearing  Denied  March  11,  1908.) 

1.  Cabbiers— Cabbiaob  or  Passenoebs— Cabe 
Requibed. 

A  railway  company  is  charged  with  a  high 
degree  of  care  in  furnishing  the  safest  appli- 
ances for  use  by  passengers  in  alighting. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  Sf  1224-1244.] 

2.  Tbial— Conduct— Reading  tboic  Authob- 
rriES— Pbesence  of  Jdbt. 

A  party,  in  presenting  questions  of  law  to 
the  court,  may  read  from  an  authority,  and  the 
mere  fact  that  the  p'ury  is  present  is  no  ground 
for  objection,  especially  where  there  was  no  re- 
quest that  the  jury  be  retired  during  the  argu- 
ment. 

3.  Cabbiebs  —  Passenokbs  —  Irjdbt    Whilb 
AiiGHTiNO — Evidence. 

In  an  action  for  injuries  to  a  passenger 
while  attempting  to  alight,  resulting  from  the 


stool  on  which  he  stepped  turning  over,  evi- 
dence was  admissible  which  tended  to  show  that 
the  stool  was  improperly  constructed,  and  as  to 
the  frequency  with  which  such  stools  turned 
and  caused  passengers  to  fail. 

[Eid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers.  H  1297-1302^^.] 

4.  Evidence— Tests— SiMiLABiTT    or    Condi- 
tions. 

Testimony  as  to  tests  made  by  witnesses 
was  properly  excluded,  where  the  conditions  ac- 
tually existmg  at  the  time  of  the  accident  in- 
volved in  the  action  were  not  shown  to  be  sim- 
ilar. 

(E}d.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  {  439.] 

6.  Cabbiebb  —  Passenoebb  —  Injubies  —  Iif- 

BTBUCTIONS. 

In  an  action  for  an  injury  to  a  passenger 
while  alighting,  an  instruction  that  defendant  in 
its  provisions  tor  the  alighting  of  its  passengers 
was  not  required  to  make  such  provision  aa  to 
insure  her  safety,  that  the  measure  of  duty  in 
this  respect  was  to  use  that  high  degree  of  care 
that  prudent  persons  would  under  like  circum- 
stances have  used,  and,  unless  the  jury  believe 
that  defendant  "failed  to  use  the  degree  of  care 
as  above  stated"  in  the  provision  it  bad  made 
for  the  alighting  of  passengers,  tbey  should  find 
for  defendant,  was  properly  refused ;  the  words 
"fail  to  use  the  degree  of  care  as  above  stated" 
being  confusing  and  making  the  liabili^  of  de- 
fendant det>endent  on  the  fact  that  it  failed  to 
use  a  high  degree  of  care. 

6.  Tbiax—Instbuctions— Repetition. 

In  an  action  for  injuries  to  a  passenger 
while  alighting  from  defendant's  train,  the 
court  in  its  general  charge  submitted  the  quea- 
tion  whether  the  box  on  which  its  passengers 
alighted  was  unfit  or  unsafe  for  the  purpose. 
Another  charge  requested  by  plaintiff  was  given 
to  the  effect  that  if  the  box  used  was  such  as 
was  ordinarily  used  by  defendant,  and  the  jury 
should  believe  that  by  reason  of  its  size  and 
construction  it  was  not  a  proper  appliance,  and 
that  defendant  was  negligent  m  using  such  box, 
and  by  reason  of  such  negligence  plaintiff  was 
caused  to  fall,  then  to  find  for  plaintiff.  Anoth- 
er charge  requested  and  given  was  that  if  the 
jury  believed  that  the  box  commonly  used  by  de- 
fendant In  discharging  its  passengers,  would, 
by  reason  of  its  size  and  construction,  tip,  slip, 
and  turn  over,  that  by  reason  of  such  fact  it 
was  an  unsafe  appliance,  and  that  defendant 
was  negligent  in  using  such  box,  then  to  find  for 
plaintiff.  The  evidence  was  such  that  It  would 
authorize  a  verdict  either  way.  Held,  that  the 
two  special  charges  were  suflSciently  covered 
by  the  general  charge,  and  that  the  repetition 
tended  to  impress  on  the  jury  the  idea  that  the 
box  was  possibly  an  unsafe  applianceu 

7.  Cabbiebb  —  Injubibs  to  Fabsengeb  —  Ac- 
tion—Evidence. 

In  an  action  for  injuries  to  a  passenger 
while  alighting  from  idefendant's  train,  evidence 
of  the  condition  of  the  pavement  where  defend- 
ant alighted,  four  or  five  weeks  after  the  acci- 
dent, tendiug  to  show  the  existence  of  lumps  of 
coal  and  clinkers,  should  be  excluded. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  {<  1297-1302%.] 

Appeal  from  District  Court  Hunt  County; 
T.  D.  Montrose,  Judge. 

Action  by  W.  O.  Dunbar  against  the  Ml.<t- 
souri,  Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

T.  S.  Miller  and  Perkins  &  Oraddodc.  for 
appellant  Plerson  &  Starnes  and  Stinson  & 
Tlnley,  for  appellee. 
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FISHER,  C  J.  Appellee  was  a  passenger 
on  one  of  appellant's  trains,  which  arrived  at 
GreenvUle,  his  point  of  destination,  about 
dark.  In  attempting  to  alight  the  stool  upon 
which  he  stepped  turned  over  and  threw  blm 
down,  and  as  a  result  he  sustained  Injuries 
for  which  he  brings  this  suit.  The  issues  of 
negligence  alleged  and  submitted  by  the  trial 
court  are  whether  the  pavement  upon  which 
the  stool  or  box  was  placed  was  uneven,  and 
whether  the  box  was  unfit  and  unsafe  for  the 
purpose  for  which  it  was  used,  and  that  by 
reason  of  either  of  these  facts  the  box  or 
stool  was  caused  to  turn  or  tilt  over,  thereby 
causing  the  plaintiff  to  fall  Plaintiff  recover- 
ed Judgment  for  $5,000. 

There  Is  some  question  raised  as  to  whether 
the  Issues  of  negligence  submitted  were  plead- 
ed. While  plaintiff's  petition  is  somewhat  In- 
definite,  and  possibly  will  be  made  more  cer- 
tain upon  another  trial,  we  are  of  the  opinion 
that  It  is  not  subject  to  the  objections  urged. 

There  are  assignments  of  errors  which  ques- 
tion the  charge  of  the  court  in  submitting  the 
degree  of  care  that  must  be  exercised  by  the 
railway  company  towards  its  passengers. 
The  charge  upon  this  subject  practically  fol- 
lows Railway  v.  Halloren,  53  Tex.  62,  87  Am. 
Rep.  744;  Railroad  v.  Shields,  9  Tex.  Civ. 
App.  652,  28  S.  W.  710:  Railway  v.  Welch, 
86  Tex.  203,  24  S.  W.  390,  40  Am.  St.  Rep. 
829.  And  there  are  also  some  assignments 
which  complain  of  the  charge  of  the  court  to 
the  effect  that  the  railway  company  was 
diarged  with  the  duty  of  exercising  a  high 
degree  of  care  In  furnishing  the  safest  ap- 
pliances for  use  by  Its  passengers  in  alight- 
ing. This  charge  is  practically  in  keeping 
with  the  rule  announced  in  Railway  v. 
Wortham,  73  Tex.  26,  10  S.  W.  741,  3  L.  R. 
A.  368;  Railway  v.  Frey,  25  Tex.  Olv.  App. 
386.  61  S.  W.  442. 

What  we  have  Just  said,  In  effect,  disposes 
of  appellant's  eighth  assignment  of  error.  If 
the  railway  company  was  charged  with  a  high 
degree  of  care  to  furnish  the  safest  appliance. 
It  would  have  been  Improper  for  the  court  to 
have  given  a  charge,  as  requested,  that  the 
railway  company  was  only  charged  with  the 
duty  of  furnishing  a  reasonably  safe  appliance. 

There  was  no  error  In  the  trial  court's  per- 
mitting counsel  to  read  the  case  of  Railway 
V.  Wortham,  as  reported  in  73  Tex.  26,  10  S. 
W.  741,  3  Ij.  R.  a.  368.  A  party,  in  present- 
ing questions  of  law  to  the  court,  has  the 
right  to  discuss  and  read  from  authorities, 
and  the  mere  fact  that  the  Jury  may  happen 
to  be  present  at  that  time  would  be  no  ground 
for  objection,  especially  in  view  of  the  fact 
that  there  was  no  request  that  the  Jury  be 
retired  during  the  progress  of  the  legal  argu- 
ment It  is  not  charged  that  counsel  for  plain- 
tiff read  this  authority  to  the  Jury,  but  it  was 
read  to  the  court  in  the  hearing  of  the  Jury. 

The  evidence  of  the  witness  Hall,  as  com- 
plained of  In  the  tenth  and  eleventh  assign- 
ments of  error,  was  admissible.  It  had  a  ten- 
dency to  show  that  the  box  or  stool  upon 


which  passengers  stuped  and  alighted  was 
Improperly  constructed,  and-  the  frequency 
with  which  such  stools  turned  and  caused  pas- 
sengers to  fall  would  be  evidence  of  notice  of 
such  defective  condition  to  the  servants  of 
the  railway  company. 

There  was  no  error  In  the  court's  refusing 
to  admit  the  testimony  of  the  witnesses  Har- 
din, McKalm,  and  Catcher,  as  set  out  under 
the  thirteenth  assignment  of  error.  .The  test 
made  by  these  witnesses  as  to  the  conditions 
actually  existing  at  the  time  of  the  accident 
are  not  shown  to  be  similar. 

There  was  no  error  In  refusing  the  charge 
requested  by  appellant,  as  set  out  under  the 
seventh  assignment  of  error.    This  charge  is 
peculiarly  framed,  and  doubtless  inadvertent- 
ly misstated  the  rule  which  was  attempted  to 
be  given.    It  is  to  the  effect  "that  the  defend- 
ant. In  its  provisions  for  the  alighting  of  its 
passengers  from  Its  trains,  was  not  required 
to   make  such  provision   as   to   Insure  their 
safety.    The  measure  of  its  duty  In  this  re- 
spect was  to  use  that  high  degree  of  care 
that  very  prudent,  cautious,  and  competent 
persons  would  under  like  or  similar  circum- 
stances have  used.    Unless,  therefore,  you  be- 
'  Ueve  from   the  evidence  that  the  defendant 
'.  failed  to  use  the  degree  of  care  as  above 
i  stated  in  the  provisions  it  had  made  for  the 
alighting  of  its  passengers  from  its  trains  at 
I  the  time  and  place  of  the  accident,  and  that 
I  In  such  failure,  if  It  did  fall.  It  was  negligent, 
I  and  that  such   negligence.   If  any,   was   the 
I  proximate  cause  of  the  injuries  to  the  plaintiff, 
i  if  any,  you  will  find  for  the  defendant"    The 
I  words  "failed  to  use  the  degree  of  care  as 
'  above  stated"  are  confusing.     It  makes  the 
I  liability  of  the  railway  company  depend  upon 
j  the  tact  that  It  failed  to  use  a  high  degree  of 
cafe..    Of  course  this   is  not  correct     The 
failure  to  use  a  high  degree  of  care  will  make 
the  railway  company  liable,  and  certainly  It 
would  be  liable  If  It  used  less  than  a  high 
degree  of  care.    The  words  "failed  to  use  the 
degree  of  care  as  above  stated"  refers  to  a 
high  degree  of  care,  and  the  charge,  if  literal- 
ly construed,  means  that  the  defendant  can 
only  be  held  responsible  if  it  failed  to  exercise 
a  high  degree  of  care. 

The  sixth  assignment.  In  our  opinion,  pre- 
sents reversible  error.  The  court  In  its  gen- 
eral charge  submitted  to  the  Jury  the  ques- 
tion as  to  whether  the  box  upon  which  Its 
passengers  alighted  was  unfit  and  unsafe  for 
the  purposes  for  which  It  was  used.  In  ad- 
dition to  this  instruction  the  plaintiff,  in  his 
special  Instruction  No.  3,  which  was  given, 
requested  a  charge  to  the  effect  that  If  the 
footstool  or  box  used  by  the  defendant  was 
such  as  was  ordinarily  used  by  the  defend- 
ant and  the  Jury  should  believe  that  by  rea- 
son of  Its  size  and  construction  It  was  not  a 
proper  and  safe  appliance,  and  that  defend- 
ant railway  company  was  negligent  in  using 
such  footstool  and  box,  and  by  reason  of  such 
negligence,  etc.,  the  plaintiff  was  caused  to 
fall,  then  to  find  for  the  plaintiff.    Charge 
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No.  6  requested  and  given  la  also  to  tbe  effect 
tbat  U  the  jury  believed  from  tbe  evidence 
that  the  footstool  or  box  oHnmonly  used  by 
defendant  In  discharging  Its  passengers  from 
Its  trains  would,  by  reason  of  Its  size  and 
construction,  tip,  slip,  and  turn  over,  that  by 
reason  of  such  fact  It  was  an  unsafe  appliance 
and  unfit  for  tbe  purpose  for  which  It  was 
used,  and  that  defendant  was  guilty  of  neg- 
ligence In  using  such  footstool  or  box,  then  to 
find  for  plaintiff,  etc.  The  assignment  com- 
plains that  these  charges  on  a  disputed  Issoe 
of  fact  unnecessarily  and  Improperly  repeat 
an  Issue  to  be  submitted  to  tbe  .Jury.  Tbe 
evidence  upon  tbe  subject  as  to  whether  the 
box  was  an  unfit  or  an  unsafe  appliance, 
or  was  properly  constructed,  would  authorize 
a  verdict  either  way ;  and  there  is  much  evi- 
dence in  the  record  which  would  tend  to 
Justify  the  Jury  in  believing  that  the  box  was 
properly  constructed,  and  was  a  safe  appliance 
for  the  purpose  for  which  It  was  used.  The 
general  charge  of  the  court  practically  pre- 
sented this  subject,  and  we  cannot  escape  the 
conviction  that  the  two  special  charges  noticed 
repeat  and  present  the  same  question,  which 
was  an  unnecessary  repetition,  calculated,  pos- 
sibly, to  Influence  the  Jury  to  some  extent  by 
impressing  upon  their  minds  the  idea  that  the 
court  bad  laid  stress  upon  the  fact  tbat  the 
box  was  possibly  an  unsafe  appliance  or  was 
improper^'  constructed.  In  view  of  the  evi- 
dence we  think  that  these  charges  gave  too 
much  prominence  to  this  question. 

Upon  another  trial  we  would  suggest  that 
the  evidence  of  the  witness  Cody,  as  com- 
plained of  In  the  twelfth  assignment,  be  not 
admitted.  The  facts  that  he  testified  to  as 
tending  to  show  a  defect  in  the  pavement  were 
too  remote.  If  there  had  been  any  permanent 
defect  in  the  pavement,  its  condition  at  the 
time  testified  to  might  have  been  admissible; 
but  mere  floating  defects,  which  may  be  there 
to-day  and  removed  to-morrow,  such  as  the 
existence  of  lumps  of  coal  and  clinkers  on 
and  about  the  pavement  four  or  five  weeks 
after  the  accident,  would  be  of  slight,  if  any, 
probative  force  to  show  a  defective  condition 
existing  at  the  time  of  tbe  accident. 

For  the  errors  stated,  the  Judgment  is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 


GULF,  C.  &  S.  F.  RY.  CO.  T.  HUYETT.* 

(Court  of  Civil   Appeals  of   Texas.     Feb.  22, 
1908.    Rehearing  Denied  March  14,  1908.) 

1.  Release— Fraud— Instbuotioms. 

In  an  action  for  injuries  received  while 
working  for  defendant  railroad,  where,  though 
tbe  evidence  was  conflicting,  some  of  it  tended 
to  show  that  plaintiff  was  induced  to  compro- 
mise with  defendant's  claim  agent  for  a  smaller 
amount  than  he  first  demanded  because  of  rep- 
resentations by  a  physician  in  tbe  company  s 
employment  tbat  plamtiff's  Injuries  were  less 
venous  than  they  really  were,  an  instruction 
that  if,  prior  to  the  execution  of  a  release,  the 
phjvician,  by  his  representations  to  plaintifl, 

•Writ  of  error  denied  by  Supreme  Court 


minimised  plaintiff's  injaries,  and  plaintiff  be- 
lieved and  relied  on  such  representations,  and 
tbat  defendant's  claim  agent  knew  of  the  rep- 
resentations, and  that  plaintiff  relied  thereon, 
and  took  advantage  of  plaintiffs  confidence 
therein  to  settle  with  him  for  a  snm  not  a  Just 
compensation  for  his  injuries,  plaintiff's  release 
was  not  binding,  was  properly  given  under  the 
.evidence. 

2.   SAMK-SUFriOIENOT  OF  BVIDKKOC. 

In  an  action  for  injuries  received  while 
working  for  defendant  railroad,  the  evidence 
examined,  and  held  to  authorize  a  verdict  for 
plaintiff  on  the  theory  that  he  was  induced  to 
sign  a  release  by  misrepresentations  of  defend- 
ant's agent. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  42,  Release,  {  108.] 

Appeal  from  District  Court,  Cooke  County : 
Clem  B.  Potter,  Judge. 

Action  by  Bert  Huyett  against  the  Gnlf.    t 
Colorado    &    Santa    F6   Railway   Company. 
From  a  Judgment  for  plalnttff,  defendant  ap 
peals.    Affirmed. 

J.  W.  Terry  and  Garnett  A  Eldridge^  for 
appellant    Stuart  &  Bell,  Cor  appellee. 

SPEER,  J.  Appellee  recovered  a  Judg- 
ment against  appellant  for  damages  for  per- 
sonal injuries  alleged  to  be  the  result  of  the 
negligence  of  appellant  in  operating  a  pile 
driver  at  a  point  on  its  line  in  Oklahoma. 
The  case  has  been  once  before  appealed  to 
this  court  and  to  the  Supreme  Court  and  a 
reference  to  the  opinions  upon  such  appeals 
will  sufllclently  disclose  the  Issues  involved. 
G.,  C.  &  S.  F.  Ry.  Co.  t.  Huyett  89  S.  W. 
1118,  14  Tex.  Ct  Rep.  124,  and  Id.,  92  S.  W. 
454,  5  li.  R.  A.  (N.  S.)  669,  16  Tex.  Ct  Rep. 
602. 

In  reversing  the  case  before,  the  Supreme 
Court  used  the  following  language:  "And  it 
may  be  that  if  the  claim  agent  In  effecting 
the  settiement  knew  and  took  advantage  of 
the  state  of  plaintltrs  mind  caused  by  decep- 
tion practiced  by  tbe  doctor,  the  result  would 
be  the  same" — that  is,  the  release  pleaded 
as  a  defense  would  be  affected  by  the  physi- 
cian's representations.  Following  this  sug- 
gestion, the  trial  court  on  the  last  trial  In- 
structed the  Jury  as  follows:  "If  you  find 
from  the  evidence  that  Dr.  Scott  prior  to  the 
execution  of  said  release,  represented  to  the 
plaintiff  that  his  Injury  was  not  so  great  as 
it  really  was,  and  if  the  plaintiff  believed 
said  representations  to  be  true  and  relied  on 
the  same,  and  if  you  further  believe  that 
the  defendant's  agent.  Cox,  knew  of  said  rep- 
resentations, and  that  the  plaintiff  relied  on 
the  same,  and  took  advantage  of  said  repre- 
sentations, and  the  plaintlfTs  confidence 
therein  to  settle  with  the  plaintiff  for  the 
sum  less  than  compensation  for  bis  injury, 
then  the  release  is  not  binding  on  tbe  plain- 
tiff." All  questions  presented  oa  this  appeal 
that  were  not  disposed  of  adversely  to  ap- 
pellant on  the  former  appeal  relate  to  the 
issue  thus  submitted.  We  are  of  opinion  that 
these  assignments  must  be  overruled  on  tbe 
ground  that  the  erldenoe,  though  drcumstan- 
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tlal  In  some  reepecta.  la  soffldent  to  support 
the  T«rdlct  In  ai^ellee's  favor,  as  the  fol- 
lowing excerpts  from  the  testimony  will  dis- 
close: 

Appellee  testified:  "I  told  Dr.  Wbite  for 
either  blm  or  Dr.  Scott  to  wire  Mr.  Lee,  the 
claim  agent  at  Galveston,  that  I  would  like 
to  see  him.  It  was  after  this  that  Dr.  Scott 
examined  me.  Dr.  Scott  examined  me  after 
I  was  expecting  the  claim  agent,  because  I 
had  told  Dr.  White  to  telegraph  for  or  wire 
Mr.  Lee,  or  send  him  word.  Mr.  Cox,  the 
claim  agent,  then  came  to  see  me  first  on 
Friday,  the  16th,  and  I  then  told  him  that  I 
would  not  take  less  than  $2,000  by  way  of 
compromise.  The  next  time  I  talked  to  Mr. 
Cox  was  Tuesday  morning  after  that  Friday 
evening.  In  the  meantime  Dr.  Scott  made 
the  examination  of  me.  The  examination 
made  by  Dr.  Scott  and  the  statement  that 
he  (Dr.  Scott)  made  to  me  were  between  the 
time  Cox  was  there  the  first  time,  when  I 
told  him  I  would  not  take  less  than  $2,000, 
and  the  time  Cox  was  there  the  last  time, 
when  I  agreed  to  take  the  $250.  The  reason 
I  came  down  from  $2,000  on  Friday  to  the 
$250  on  Tuesday  was  on  account  of  Dr. 
Scott's  statement  to  me.  I  would  not  have 
settled  for  the  $2S0  but  for  the  statements 
that  Dr.  Scott  made  to  me.  •  •  •  I  did 
not  talk  to  him  (Cox)  but  a  few  minutes. 
I  did  not  accept  any  such  settlement  for  time. 
After  that  I  saw  Dr.  Scott  at  the  Gulf,  Col- 
orado &  Santa  F6  Hospital.  I  think  it  was 
Friday  night  that  Mr.  Cox  came  to  see  me. 
Dr.  Scott  came  to  see  me  next  day.  That 
was  Saturday.  I  think  it  was  the  next  day 
after  Mr.  Cox  came  to  see  me.  It  was  Octo- 
ber 17,  1003,  that  Dr.  Scott  came  to  see  me. 
I  saw  Mr.  Cox  again  one  or  two  days  after 
Dr.  Scott  examined  me.  It  was  Monday.  He 
came  there  to  the  hospital.  He  raised  the 
question  of  settlement  again.  He  came  there 
with  Dr.  White  in  the  back.  Dr.  White  is 
engaged  in  partnership  with  Dr.  Scott  at  the 
hospital.  Mr.  Cox  commenced  a  conversation 
with  me  to  settle.  He  said  to  me:  'I  will 
give  yon  $225  to  settle.'  And  at  that  time 
Dr.  White  came  out  of  the  hospital,  and  he 
said,  'Cox,  I  want  to  see  you  a  minute,'  and 
called  him  off  to  the  west  end  of  the  house. 
They  had  a  conversation,  and  he  came  back 
to  me  and  said:  'Mr.  Huyett,  I  have  Just 
talked  to  Drs.  Scott  and  White  in  r^ard  to 
your  ailments,  and  they  stated  to  me  that 
yon  will  soon  be  all  right.'  And  he  says:  'I 
think  yon  will  soon  be  all  right,  and  to  cause 
this  settlement  I  will  make  it  $25  more,  mak- 
ing it  $230.'  After  Dr.  Scott  examined  me 
and  told  me  I  would  soon  be  as  good  a  man 
as  ever,  I  believed  the  statement  I  had 
seen  Dr.  Scott  quite  frequently  there  at  the 
hospital.  I  would  not  have  made  the  set- 
tlement for  $250  but  for  Dr.  Scotf  s  statement 
and  relied  upon  the  same.  Mr.  Cox  said': 
'Huyett,  I  have  seen  Dr.  Scott,  and  have  talk- 
ed to  him  in  regard  to  your  case,  and  he  says 
yon  will  soon  be  all  light,  alM  I  have  seen 


Dr.  WUte,  and  have  talked  with  him,  and  he 
says  you  will  soon  be  all  right,  and  I  believe 
you  will  soon  be  all  right,  and  to  cause  this 
settlement  I  will  give  yon  $25  more  to  make 
it  $250."' 

Dr.  Scott  testified:  ''It  ia  in  a  sense  nor- 
mally true  that  I  have  been  in  the  employ 
of  the  defendant  a  little  over  12  years,  and 
that  was  my  testimony  in  November,  1904. 
As  to  the  nature  of  tlie  injuries,  I  advise 
the  claim  department  of  the  road ;  but  it  is 
the  identical  advice  that  I  give  to  the  pa- 
tients as  regards  to  the  nature  of  their  in- 
Jarle&  I  advise  the  patients  and  advise  the 
claim  department  and  give  them  the  same 
advice,  and  this  is  the  only  duty  I  have  with 
reference  to  the  railroad  company.  •  •  • 
Mr.  Huyett  told  me  he  was  thinking  about 
settling.  He  told  me  he  did  not  know  wheth- 
er to  settle  or  sue  the  company,  and  asked 
me  what  I  thought  about  it  I  told  him  I 
thought  it  was  better  to  settle  a  case  any 
time  than  to  sue,  as  one  would  get  better  re- 
sults. I  examined  him  In  bed  and  standing 
up  in  different  positions,  and  I  expressed  an 
opinion  to  him  as  to  the  results  of  his  in- 
juries. I  did  tell  him  that  he  would  eventu- 
ally be  able  to  work  again.  I  have  no  author- 
ity to  settle  claims.  I  have  absolutely  noth- 
ing to  do  with  the  claim  department  of  the 
road,  further  than  to  advise  them  of  the 
patients  to  the  best  of  my  ability  what  the 
conditions  are  regarding  the  nature,  extent, 
and  result  of  their  injuries.  Sometimes  the 
claim  agent  asks  me  what  a  patient's  con- 
dition is,  and  sometimes  they  settle  without 
asking  me.  I  always  have  a  report  sent  in 
to  the  claim  department.  The  only  duty  I 
have  with  reference  to  the  railroad  company 
is  to  advise  the  patients  and  advise  the  claim 
department.  •  •  •  I  told  Huyett  the  na- 
ture and  extent  of  his  injuries.  I  made  no 
statement  to  him  with  a  view  of  Inducing  him 
to  settle  with  the  company,  no  further  than  to 
say  that  it  was  better  for  a  man  to  settle 
with  the  company  than  to  enter  upon  a  pro- 
longed lawsuit  I  do  not  know  how  long  that 
conversation  was  before  he  settled.  I  think 
he  seemed  to  have  a  good  deal  of  confidence 
In  me.  •  •  •  I  have  absolutely  nothing 
to  do  with  the  daim  department  of  the  road, 
further  than  to  advise  them  of  the  patients  to 
the  best  of  my  ability  what  the  conditions 
are." 

Dr.  White  testified:  "I  called  upon  Mr.  J.  J. 
Cox,  who  was  the  local  claim  agent,  and  told 
him  that  I  bad  wired  Mr.  Lee  over  his  head 
with  reference  to  the  Huyett  matter,  advis- 
ing him  he  was  going  to  institute  suit  on  a 
definite  date,  and  suggested  to  Cox  that  it 
might  be  well  to  come  out  and  see  him.  I 
said  a  thing  perhaps  I  ought  not  to  have  said, 
'that  Huyett  was  raising  hell  about  a  settle- 
ment.' Mr.  Cox  came  out  that  afternoon.  I 
was  out  there  to  supper.  I  think  Cox  drove 
back  to  town  with  me  I  had  phoned  him 
to  come  out  and  see  Mr.  Huyett.  As  I  re- 
member now.  Cox  drove  back  to  town  with 
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me  In  my  buggy,  and  I  asked  him  if  be  saw 
Enyett  I  did  not  see  them  together.  I 
also  asked  If  he  had  effected  a  settlement, 
and  he  said  he  had  not.  I  told  him  (appel- 
lee) the  afternoon  he  told  me  be  was  going 
to  bring  suit  that  the  claim  agent  would 
make  talm  a  reasonable  offer  In  order  to  keep 
down  any  differences."- 

J.  J.  Cox,  the  claim  agent  who  effected  the 
settlement  for  9^iO  with  appellee,  testified: 
"I  had  my  office  at  Avenue  A,  and  their  (Dra. 
Scott  and  White)  ofl^  Is  on  the  next  comer 
within  a  half  block  of  each  other.  I  repre- 
sent the  railroad,  and  they  are  chief  sur- 
geons for  the  hospital  association.  Dr.  White 
phoned  me  that  Hnyett  wanted  to  see  me,  and 
tn  the  same  conversation  said  that  Huyett 
was  in  no  condition  to  leave  the  hospital. 
I  do  not  remember  talking  to  Dr.  Scott 
•  •  •  I  always  consult  with  the  doctors 
as  to  the  extent  of  the  Injury.  I  talked  to 
Dr.  White  about  the  injury  in  this  case.  Drs. 
Scott  and  White  are  the  two  surgeons." 

From  this  evidence  we  think  the  issue  sub- 
mitted In  the  paragraph  quoted  was  fairly 
raised,  and  that  from  it  the  jury  was  au- 
thorized to  find  for  appellee. 

The  questions  disposed  of  on  the  former 
appeal  will  not  be  again  discussed. 

We  find  no  error  In  the  judgment,  and  or- 
der that  the  same  be  affirmed. 


CHICAGO,  R.  I.  &  G.  RT.  CO.  v.  POORB.* 

(Court  of  CSvil  Appeals  of  Texas.    Feb.  8,  1008. 

Rehearing  Denied  March  7,  1908.) 

1.  Cabbiebs — Cabbiaoe  ot  Passengers— Peb- 
60NAL  Injuries— Manaoeitent  or  Tbain. 

A  carrier  is  liable  to  a  passenger  for  inju- 
ries from  a  collision  while  his  train  was  back- 
ing oat  of  a  depot  onto  the  main  line,  caused 
by  the  failure  of  the  conductor  to  ascertain 
whether  the  track  was  clear. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  CJarriera,  §  1211.] 

2.  Tbiai>-Quebtion8  fob  Jubt— Liabiutt  or 
Cabbibb. 

Where  there  is  no  room  for  a  difference 
of  opinion  on  the  undisputed  facts  as  to  a  car- 
rier's liability  for  injuries  to  a  passenger,  ttiat 
issue  may  be  taken  from  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  i  330.] 

3.  SA)fi>— Aboukents  or  CodnseIu 

Where,  in  an  action  against  a  carrier  for 
injuries  from  a  collision,  what  befell  plaintiff 
in  connection  with  another  passenger  is  one  of 
the  features  of  the  collision  and  wreck,  counsel 
for  plaintiff  may  be  permitted  to  discuss  it  in 
bis  opening  argument. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  $  270.] 

Appeal  from  District  C!ourt,  Tarrant  C!ouD- 
ty;   Mike  B.  Smith,  Judge. 

Action  by  B.  B.  Poore  against  the  Cbicago, 
Rock  Island  &  Gulf  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

N.  H.  Lassiter  and  Robert  Harrison,  for 
appellant.  W.  P.  McLean  and  R.  L.  Car  lock, 
for  appellee, 

*Wrlt  of  error  denied  by  Supreme  Court 


Statement 

STEPHENS,  J.  This  was  an  action  for 
personal  injuries,,  which  resulted  In  a  verdict 
and  judgment  for  $8,000;  the  conrt  Instruct- 
ing a  verdict  in  appellee's  favor  on  the  Issue 
of  liability.  As  to  the  nature  and  extent  of 
his  Injuries  the  evidence  was  more  or  less 
conflicting,  and  this  Issue  was  submitted  to 
the  jury ;  the  main  ground  of  recovery  being 
that  he  had  been  severely  and  permanently 
Injured  in  his  shoulder  and  hip,  which  was 
strenuously  controverted  by  appellant. 

That  appellant  was  clearly  liable  for  the 
injury  will  be  seen  from  the  following  state- 
ment of  the  case  made  in  its  brief:  "The  evl- 
dence  shows  that  the  appellee  was  a  passen- 
ger en  route  from  Bridgeport  to  Dallas  on  the 
morning  of  August  13,  1906.  He  was  rldins 
in  the  next  to  the  last  coach  in  the  train. 
The  train  had  come  Into  the  Texas  &  Padflc 
passenger  station  at  Ft  Worth,  and  to  get 
out  of  Ft  Worth  it  was  necessary  to  badtc 
from  the  Texas  &  Pacific  station  to  the  Rock 
Island  main  line,  a  distance  of  about  half  a 
mile,  where  it  would  resume  Its  course  to . 
Dallas.  Under  the  appellant's  custom  of 
handling  trains  from  its  main  line  Into  tlie 
Texas  &  Pacific  depot  and  back  again,  it  was 
the  duty  of  the  conductor  of  the  train  desir- 
ing to  leave  the  Texas  &  Pacific  station  to 
call  the  yardmaster's  chief  clerk  over  the 
telephone,  and  ascertain  from  him  that  the 
track  was  clear,  and  that  no  train  would  be 
allowed  to  enter  this  connecting  track  be- 
tween the  main  line  and  the  Texas  8c  Padfle 
depot  until  his  train  bad  traversed  It  On 
the  morning  In  question,  the  conductor  of  the 
train  on  which  appellee  was  riding  failed  to 
ascertain  this  from_  the  yardmaster's  chief 
clerk,  and  another  train  was  allowed  to  enter 
this  connecting  track  on  its  way  to  the  Texas 
&  Pacific  depot  while  the  appellee's  train  was 
backing  out  and  the  two  trains  came  togeth- 
er on  a  curve  in  the  yards.  The  Incoming 
train  suffered  no  damage,-  but  the  two  rear 
coaches  in  the  Dallas  train  were  partially 
telescoped,  and  several  passengers  injured: 
one  being  killed.  The  appellee,  who  was 
seated  with  his  friend,  Mr.  Stephens,  of 
Bridgeport,  in  about  the  middle  of  the  car, 
next  to  the  partition  that  separated  the 
coach  into  two  compartments,  was  thrown 
forward  against  this  partition,  and  was  held 
there  by  the  weight  of  the  car  seats  which 
had  been  pushed  forward  by  the  partial  tel- 
escoping of  the  two  rear  coaches." 

Conclusions. 

Inasmuch  as  there  was  no  room  for  a  dif- 
ference of  opinion  on  the  undisputed  facts  as 
to  the  question  of  liability,  the  conrt  did  not 
err,  as  first  assigned.  In  taking  that  issue 
from  the  Jury.  Northern  Texas  Traction  Co. 
V.  Lewis  (Tex.  Civ.  App.)  83  S.  W.  805;  M., 
K.  &  T.  Ry.  Co.  of  Tex.  v.  Taff,  31  Tex.  Civ. 
App.  657,  74  S.  W.  89;  M.,  K.  &  T.  Ry.  Co. 
of  Tex.  V.  Saunders  (Tex.)  106  a  W.  321. 

The  next  objection  to  the  diarge  la  that  the- 
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evidence  did  not  warrant  tbe  jury  In  taking 
Into  consideration  the  appellee's  Impaired 
ability  to  earn  money  in  tbe  future;  but, 
\Fblle  the  evidence  set  out  in  tbe  statement 
In  appellant's  brief  may  not  have  warranted 
tbe  submission  of  tbls  Item  of  recovery,  the 
evidence  quoted  by  appellee  In  answer  to  this 
objection  undoubtedly  did. 

The  next  three  assignments  present  objec- 
tions to  remarks  made  by  counsel  for  appel- 
lee In  bis  opening  argument;  tbe  principal 
ground  of  objection  being  that  tbe  following 
statement,  or  rather  tbe  last  clause  of  it,  was 
made,  and  In  substance  repeatedly  made: 
"Ck>nsider  how  this  man  must  have  suffered, 
pinned  there  against  that  wall  with  all  this 
weight  of  seats  and  debris  piled  on  top  of 
him,  and  poor  old  man  Trlppett  beneath  him." 
It  seems  that  appellant  desired  to  bave  this 
pathetic  reference  to  the  unfortunate  Trlp- 
pett entirely  eliminated;  bAt  Inasmuch  as 
what  befell  Trlppett  was  a  part  of  the  case 
itself — one  of  the  features  of  tbe  collision 
and  wreck — the  court  did  not  err  in  permit- 
ting counsel  to  discuss  It  before  the  jury. 

The  only  remaining  assignment  questions 
the  sufficiency  of  the  evidence  as  to  the  ex- 
tent of  tbe  injuries,  but  It,  too,  must  be  over- 
ruled. The  testimony  of  appellee  and  the  ex- 
perts offered  in  support  of  his  claim  war- 
ranted a  finding  that  be  bad  sustained  serious 
and  permanent  Injuries  both  in  bis  shoulder 
and  hip,  to  say  nothing  of  the  Intense  physi- 
cal pain  and  mental  anxiety  which  he  must 
have  suffered  in  tbe  terrific  collision  and 
wreck  In  which  he  came  so  near  losing  bis 
life. 

The  judgment  is  therefore  affirmed. 


TEXAS  CENT.  R.  CO.  v.  RANDAL. 

(Court  of   Civil  Appeals  of  Texas.     Jan.   25, 

190a     Rehearing  Denied  Feb.  22,  190S.) 

L  Railboads— Operation— Actions  fob  In- 
jrBiES  to  AwniALS— Sufficienct  of  Evi- 
dence. 

In  an  action  asainst  a  railroad  company  for 

killinK  a  horse,  evidence  held  insuiScient  to  show 

tliat  defendant's  negligence  was  the  proximate 

canse  of  the  injury  to  the  horse. 
[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 

vd.  41,  Railroads,  S  1608%.] 

2.  Sauk— QrrEsrnoNS  fob  Jubt. 

In  an  action  against  a  railroad  company  for 
killing  a  horse,  where  it  appeared  that,  if  the 
hoise  was  in  fact  killed  by  defendant's  train, 
it  was  at  a  point  where  the  trade  was  not  re- 
qnired  to  be  fenced,  and  there  was  nothing  to 
(how  that  tbe  killing  resulted  from  negligence 
in  fast  running  or  blowing  the  whistle,  it  was 
error  to  refuse  a  peremptory  instruction  for 
defendant,  in  the  absence  of  a  showing  by  plain- 
tiff that  the  horse  was  killed  by  the  train,  and 
that  it  resnited  from  defendant's  negligence. 

[Kd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41.  RaUroads,  SS  1628,  I&IO.] 

Appeal  from  Bosque  County  Cotirt;  P.  S. 
Hale,  Judge. 

Action  by  Mrs.  Martha  Randal  against  tbe 
Texas  Central  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 


J.  A.  Kibbler  and  Cureton  dc  Cureton,  for 
appellant    Dlllard  ft  Word,  for  appellee. 

CONNER,  O.  J.  In  the  county  court  of 
Bosque  county,  on  appeal  from  a  justice's 
court,  appellee  recovered  a  judgment  of  $200 
as  damages  for  tbe  alleged  negligent  killing 
of  one  of  her  horses  by  one  of  appellant's 
passenger  trains  on  tbe  6tb  day  of  April, 
1906.  Tbe  horse  was  struck  and  fatally  in- 
jured at  a  public  crossing  about  one  mile 
west  of  tbe  town  of  Morgan.  Tbe  negligence 
alleged  was  a  failure  to  ring  tbe  bell  or  blow 
tbe  whistle  for  tbe  crossing,  negligent  run- 
ning at  a  high  rate  of  speed  through  the  In- 
corporated town  and  over  the  crossing,  a 
failure  to  keep  a  proper  lookout  for  stock  on 
or  near  the  track,  and  in  not  using  proper  ef- 
forts to  avoid  striking  tbe  horse  after  ob- 
serving him. 

Error  Is  assigned  to  the  court's  refusal 
to  give  a  requested  peremptory  instruction  to 
find  for  the  defendant,  and  the  material  ques- 
tion presented  on  this  appeal  is  whether  the 
evidence  sustained  the  verdict  and  judgment. 
The  case  has  not  been  briefed  In  behalf  of 
tbe  appellee,  and  we  therefore  bave  not  been 
favored  with  her  view  of  the  case;  but  we 
have  read  tlie  evidence  as  set  out  in  behalf 
of  tbe  appellant  In  its  brief,  and  also  as  set 
forth  in  the  transcript  on  appeal,  and.  If 
there  be  any  phase  of  the  evidence  showing 
that  the  death  of  appellee's  horse  was  the 
proximate  result  of  negligence  on  appellant's 
part,  we  have  been  unable  to  find  it.  Briefly 
stated,  tbe  evidence  shows  that  some  time 
between  sundown  and  dark  on  April  5,  1906, 
appellant's  west-bound  passenger  train  pro- 
ceeded from  the  depot  at  Morgan  at  not  In 
excess  of  its  usual  scheduled  speed  imtll  aft- 
er passing  over  the  crossing  in  question. 
which  was  about  one  mile  west  of  the  depot 
in  Morgan,  but  within  Its  Incorporated  lim- 
its. The  evidence  further  shows  that  the 
road  was  fenced  on  either  side  of  the  cross- 
ing, that  about  the  time  the  train  left  the 
depot  appellee's  horse,  with  several  others, 
was  grazing  in  an  open  glade  several  hundred 
feet  south  of  the  crossing,  that  as  usual  the 
engineer  whistled  for  tbe  crossing,  that  nei- 
ther tbe  engbteer  nor  fireman  noticed  any 
horses  on  or  near  the  track,  and  that  soon 
after  tbe  train  passed  over  tbe  crossing  tbe 
bunch  of  horses  noticed  on  the  south  side 
of  tbe  railway  track  appeared  running  along 
tbe  road  on  tbe  north  side;  but  tbe  evi- 
dence falls  to  show  with  certainty  whether 
tbe  horses  crossed  before  tbe  train  arrived 
at  tbe  crossing  or  afterwards.  It  rather 
tends  to  show,  however,  that  tbe  horses  cross- 
ed behind  the  train.  No  one  saw  the  train 
strike  appellee's  horse,  but  it  was  found  later 
in  the  night  a  short  distance  north  of  the 
track  with  a  deep  wound  extending  from 
about  tbe  base  of  the  brain  across  tbe  neck 
to  a  point  behind  the  horse's  jaw,  and  with 
another  wound  on  tbe  point  of  the  left 
shoulder  extending  back  to  the  stifle  joint, 
with  what  some  of  the  witnesses  designated 


Digitized  by 


Google 


506 


108  SOUTHWESTEIBN  REPORTEB. 


CTex. 


as  "car  srease"  appearing  on  tbe  shoulder 
and  Bide.  An  examination  of  the  .it^iht  and 
cars  on  the  following  day  disclosed  that  there 
was  no  evidence  of  a  collision  with  the  en- 
gine, bnt  the  mall  crane,  situated  on  the  mall 
car,  bad  blood  and  animal  hair  upon  it,  and 
was  bent  backward  out  of  Its  usual  position, 
and  blood  spots  were  found  upon  the  boards 
which  formed  the  south  approach  to  the 
crossing.  Small  scratched  places  were  also 
found  on  the  sides  of  the  mall  car  to  which 
the  crane  was  fastened.  The  mall  clerk 
testified  to  tbe  effect  that  as  his  car  passed 
the  crossing  he  heard  an  unusual  noise  and 
went  to  the  door  of  tbe  car  to  see  If  be 
could  ascertain  the  cause,  but  was  unable  to 
do  so,  because  It  was  dark  at  the  time,  and 
he  could  not  see  what  It  was.  There  was 
evidence  that  from  the  depot  at  Morgan  to 
the  crossing  the  track  was  level,  and  the  view 
open  and  unobstructed;  but  we  find  nothing 
whatever  in  the  evidence  tending  to  show 
that  tbe  operatives  of  tbe  engine  saw  the 
animals  on  the  south  side  of  the  trade,  or,  if 
they  were  negligent  In  falling  to  so  observe 
them,  that  such  negligence  was  tbe  prox- 
imate cause  of  the  Injury  to  the  horse. 

If  the  evidence  shows  that  appellant's  train 
killed  appellee's  horse  at  all,  It  Indicates 
that  the  horse  collided  with  the  mail  car 
after  the  locomotive  had  passed  beyond.  Just 
bow  this  occurred  can  only  be  conjectured. 
Tbe  bunch  of  horses  may  have  been  suddenly 
frightened  by  the  whistle  for  the  crossing 
or  the  noise  of  the  approaching  train,  and 
In  attempting  to  cross  appellee's  horse  ran 
against  the  cor.  But  If  so,  nothing  In  the 
evidence  tends  to  show  that  the  speed  of  the 
train  or  the  blowing  of  the  whistle  consti- 
tuted negligence  which  caused  the  result. 
The  killing,  If  any,  having  occurred  at  a 
place  where  appellant  was  not  required  to 
fence  Its  track,  appellee  was  required  to 
show  by  a  preponderance  of  the  evidence, 
not  only  that  her  horse  was  injured  by  ap- 
pellant's train,  but  also  that  the  injuries 
were  brought  about  or  proximately  caused 
by  negligence  as  alleged.  This,  as  stated, 
appellee  wholly  failed  to  do.  See  G.,  C.  & 
S.  F.  Ry.  Co.-v.  Anson  (Tex.  Sup.)  105  S.  W. 
980;  T.  &  P.  Ry.  Co.  v.  Shoemaker,  98  Tex. 
451,  84  8.  W.  1040;  M.,  K.  &  T.  Ry.  Ck).  of 
Texas  v.  Baker  (Tex.  Sup.)  90  S.  W.  869. 

We  conclude,  upon  tbe  authority  of  the 
cases  cited,  that  tbe  court  erred  in  refusing 
to  give  tbe  peremptory  Instruction  as  request- 
ed, and  that  the  judgment  should  be  revers- 
ed, and  tbe  cause  remanded. 

WADE  V.  FUANARY  et  al.» 

vConrt  of  Civil   Appeals  of  Texas.     Jan.   25, 

1908.     Rehearing  Denied  Feb.  29,  190S.) 

1.  Execution— Rights    of    Pubchases— Rz- 
veusal  of  jcdoment. 

Where  the  judgment  on  an  appeal  withont 
supemedeaR  is  that  the  judgment  below  be  re- 
versed unless  the  appellee  remits  a  certain 
amount,  but  the   remittitur  is  filed  in  proper 

'Writ  of  error  granted  by  Supreme  Court 


time,  and  an  order  is  entered  affirming  the 
judgment  for  the  balance,  an  execution  sale 
pending  the  appeal  is  valid,  though  it  would 
nave  been  invalidated  by  a  reversal  on  the  ap- 
peal. 

2.  Saue— Sale— CBEnrriNO  Bid  oh  Judokeht 
— CoLLATEBAi.  Attack. 

That  tbe  bid  at  execution  sale  was  credited 
on  the  judgment  and  was  in  excess  of  the  judg- 
ment as  finally  affirmed,  and  that  the  excess  was 
not  paid,  would  constitute  only  an  irregularity 
in  the  sale,  and  would  not  support  a  coUateru 
attack  thereon. 
S.  Attokney  and  Client— Attobnet'b  Lieii. 

N.,  plaintiff's  attorney  in  a  former  dam- 
age suit  against  W.,  was  to  recover  one-third  of 
the  recovery  as  fees.  A  judgment  was  recov- 
ered, but  on  the  same  day  the  land  in  question 
was  deeded  by  W.  to  his  wife,  F.  This  land 
was  subsequently  purchased  by  plaintiff  at  exe- 
cution sale  under  the  judgment  against  W. 
Plaintiff  afterward  a^eed  that  N.  should  have 
half  of  the  recovery  m  an  action  of  trespass  to 
try  title  brought  against  W.  and  F.  Pending 
the  action,  plaintiff  and  his  wife  deeded  the  land 
to  F.,  who  had  notice  of  N.'s  rights.  N.  inter- 
vened, and,  the  others  having  filed  disclaimers, 
the  case  went  to  trial  between  N.  and  F.  Held, 
that  N.  was  entitled  to  one-half  the  land  otlier 
than  a  200-acre  homestead  of  W.  and  F. 

Appeal  from  District  Court,  Boaque  Coun- 
ty;  O.  L.  Lockett,  Judge. 

Trespass  to  try  title  by  Tom  Wood  and  wife 
against  W.  J.  Flanary  and  others,  in  which 
N.  J.  Wade  intervened,  claiming  one-half  tbe 
land  In  controversy.  From  a  money  judgment 
secured  by  a  lien  on  tbe  land.  Intervener  ap- 
peals.   Reversed  and  rendered. 

The  land  in  controversy  amounted  to  about 
1,000  acres,  125  acres  of  which  was  in  Bosque 
county,  and  the  remainder  In  Erath  county. 
Defendants  claimed  the  Bosque  county  land 
and  75  acres  in  Erath  county  as  a  homestead, 
and  it  was  decreed  to  them  by  the  court 

Wm.  Knight,  for  appellant  DUlard  & 
Word,  Cureton  &  Cureton,  and  Dewey  Lang- 
ford,  for  appellees. 

SPEER,  J.  Following  is  an  agreed  state- 
ment of  the  nature  and  result  of  the  suit: 
"This  is  a  suit  of  trespass  to  try  title.  Plain- 
tiff Tom  Wood  claimed  under  sheriff's  deeds. 
Defendant  F.  V.  Flanary,  wife  of  W.  J. 
Flanary,  claimed  under  a  deed  of  gift  from 
her  husband  and  also  a  deed  of  conv^ance 
from  Tom  Wood  and  his  wife,  Mattie  Wood. 
Intervener,  N.  J.  Wade,  claimed  under  A.  con- 
tract of  employment  from  Tom  Wood  giving 
him  one-half  of  Wood's  Interest  The  inter- 
vener, who  is  an  attorney,  acquired  bis  rights 
by  contract  with  Tom  Wood  and  by  having 
represented  Tom  Wood  in  this  suit,  and  also 
in  the  damage  suit  in  which  Wood  recovered 
a  money  Judgment  upon  which  executions 
were  issued  and  the  land  sold  to  Tom  Wood 
at  sheriff's  sales.  Tom  Wood  and  Mattie 
Wood,  bis  wife,  without  the  knowledge  or  con- 
sent of  Intervener,  made  a  settlement  with 
the  defendant  F.  V.  Flanary  during  the  pen- 
dency of  this  suit  on  November  28,  1905. 
Whereupon  N.  J.  Wade,  Intervener,  filed  his 
plea  of  Intervention  setting  up  his  rights 
under  his  contract  with  Tom  Wood,  and  this 


Digitized  by 


Google 


TexJ 


WADE  V.  FLANABY. 


607 


case  went  to  trial  between  tbe  intervener  and 
defendant  Mrs.  F.  V.  Flanary,  wife  of  W.  3. 
Flanaiy.  W.  J.  Flanary  and  all  tlie  other 
defendants  filed  disclaimers.  Intervener  pray- 
ed In  tbe  alternative  for  a  money  Judgment 
and  a  lien  on  ttae  land  in  controversy  to  se- 
cure the  same.  It  was  agreed  tliat  W.  X 
Flanary,  one  of  tbe  defendants  in  execution 
and  a  defendant  in  this  case,  was  common 
source  of  title,  and  that  the  land  in  contro- 
versy had  been  his  separate  property.  The 
case  was  tried  December  12,  1906,  resulting 
in  a  Judgment  in  favor  of  Intervener  for  $290 
against  W.  J.  Flanary  and  F.  V.  Flanary; 
the  court  fixing  a  lien  on  the  lands  In  con- 
troversy to  secure  the  same."  The  Intervener 
has  ai%)ealed,  assigning  error  to  the  court's 
instruction  to  find  against  him  as  to  the  land 
and  to  its  refusal  to  instruct  a  verdict  for 
him. 

The  decision  of  the  whole  case  seems  to 
turn  upon  the  validity  of  the  execution  sales 
to  Tom  Wood.  The  facts  pertinent  to  this 
question  are  that  on  September  13,  1902,  Tom 
Wood  recovered  a  money  Judgment  against 
W.  3.  Flanary  and  others  for  $2,400  in  tbe 
district  court  of  Bosque  county.  An  original 
execntion  was  directed  to  the  sheriff  of 
Bosque  county,  and  the  land  in  controversy 
advertised  and  sold,  and  a  sheriff's  deed  made 
to  Tom  Wood  conveying  all  the  right,  title, 
and  Interest  of  W.  J.  Flanary.  The  Judg- 
ment not  being  fully  satisfied,  an  alias  execu- 
tion was  issued  April  28,  1903,  to  the  sheriff 
of  Erath  county,  who  levied  on  the  same  land 
May  8, 1903,  and  finally  sold  the  same  under 
venditioni  exponas  July  7,  1903 ;  Tom  Wood, 
being  tbe  purchaser  for  a  consideration  of 
$600,  and  the  sheriff  making  him  a  deed  on 
the  same  day.  The  bids  in  Bosque  county  of 
$200  and  in  Erath  county  of  f600  were  cred- 
ited on  the  judgment,  and  no  money  was  paid 
by  Tom  Wood.  On  the  same  day  that  Judg- 
ment was  rendered  for  $2,400  against  W.  J. 
Flanary  et  al.,  he  executed  to  his  wife,  F.  V. 
Flanary,  his  deed  to  all  of  the  lands  in  con- 
troversy. I>eing  all  the  real  estate  owned  by 
him,  reciting  a  consideration  of  $50  and  love 
and  affection.  The  $50  was  never  paid.  In- 
tervener was  employed  by  the  plaintiff  in  that 
case,  and  had  a  contract  with  him  for  an 
undivided  one-third  of  the  recovery.  This 
contract  bore  date  February  1,  1902,  and  was 
filed  among  the  papers  of  that  cause  on  Sep- 
tember 13,  1902,  and  a  certified  copy  of  the 
same  filed  in  this  cause  on  April  17,  1905. 
The  defendants  W.  J.  Flanary  et  al.  appealed 
from  the  Judgment  in  the  damage  suit,  but 
did  not  file  a  supersedeas  bond,  and  during 
the  pendency  of  this  appeal  tbe  above-men- 
tioned executions  were  issued,  and  sales  were 
made.  On  April  18,  1903,  this  court  entered 
an  order  that  tbe  Judgment  would  be  revers- 
ed because  of  excess  In  the  amount  of  ex- 
emplary damages,  unless  the  appellee  should 
remit  a  specified  amount.  Tbe  remittitur  was 
filed  within  the  time  required,  and  on  May 
9,  1903,  an  order  was  made  affirming  the 
Judgment  for  the  sum  of  $556.    Thereafter 


the  appellants,  having  m|ide  a  motion  for  re- 
hearing which  was  overruled,  applied  for  a 
writ  of  error  to  the  Supreme  Court,  which 
was  refused  June  18,  1903,  which  order  was 
certified  to  the  clerk  of  this  court  and  by 
him  filed  July  7,  1903.  On  April  18,  1905, 
Tom  Wood  executed  a  second  contract  em- 
ploying N.  J.  Wade,  the  intervener,  as  his 
attorney,  giving  him  an  undivided  one-half 
interest  In  the  recovery  in-  tbe  present  suit. 
This  contract  was  filed  with  tbe  papers  of 
the  case  December  21,  190S,  but  tbe  appellees 
through  their  attorney  had  notice  of  tbe 
same  prior  to  the  settlement  hereinafter  re- 
ferred to.  On  November  28,  1905,  the  plain- 
tiffs in  this  case,  Tom  Wood  and  Mattle 
Wood,  executed  a  deed  to  F.  V.  Flanary  con- 
veying the  lands  In  controversy  for  a  consid- 
eration of  $350,  and  also  signed  a  motion 
asking  the  court  to  dismiss  the  suit  at  thetr 
costs.  Immediately  after  this  conveyance 
N.  J.  Wade  intervened,  setting  up  his  inter- 
est in  the  subject-matter  of  the  suit,  and  the 
case  was  finally  tried  between  him  and  the 
defendant  F.  V.  Flanary;  the  other  defend- 
ants having  filed  disclaimers.  The  land  in 
controversy  had  been  tbe  separate  property 
of  W.  J.  Flanary.  W.  J.  Flanary  and  F.  V. 
Flanary  occupied  and  were  entitled  to  bold 
200  acres  described  in  their  plea  as  a  home- 
stead. 

Appellees'  insistence  is  that  tbe  effect  of 
tbe  orders  of  this  court  on  the  appeal  in  the 
damage  suit  of  Tom  Wood  v.  W.  J.  Flanary 
et  al.  was  a  reversal  of  tbe  Judgment  of  the 
district  court  upon  which  the  execution  sales 
of  the  land  in  controversy  were  based,  and 
that  therefore,  under  a  long  line  of  decisions 
in  this  state,  the  support  for  such 'sales  hav- 
ing fallen,  the  sales  themselves  became  In- 
valid. That  this  is  the  rule  where  the  Judg- 
ment of  the  appellate  court  is  one  of  re- 
versal cannot  be  gainsaid;  but  with  respect 
to  the  Judgment  in  the  case  under  considera- 
tion the  result  Is,  we  think,  quite  different 
The  final  Judgment  entered  by  this  court  was 
one  of  affirmance  of  the  Judgment  of  tbe 
district  court  of  Bosque  county  after  the 
remittitur  had  been  filed.  Tbe  suggestion 
that  a  remittitur  would  be  required  as  a  con- 
dition precedent  to  such  affirmance  was  pure- 
ly interlocutory.  The  appeal  being  without 
a  supersedeas  bond,  there  was  never  a  time 
when  the  district  court  of  Bosque  county 
was  without  authority  to  issue  an  execution 
on  the  Judgment  and  order  tbe  sale  of  the 
defendant  in  execution's  land.  That  the  bid 
at  the  execution  sale  was  In  excess  of  the 
Judgment  as  finally  modified  and  affirmed, 
and  that  such  excess  was  not  paid,  would 
constitute  only  an  Irregularity,  and  would  be 
no  ground  for  this  collateral  attack  on  tbe 
sale. 

The  Judgment  of  the  district  court  is  there- 
fore reversed,  and  Judgment  here  rendered 
for  Intervener,  Wade,  for  an  undivided  one- 
half  interest  In  the  land  In  controversy,  save 
the  200  acres  allowed  appellees  W.  J.  Flan- 
ary and  F.  V.  Flanary  as  a  homestead. 
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STATE  T.  ST.  LOUIS,  I.  M.  &  S.  BY.  CO. 

(Supreme  Court  of  Arkansas.     March  2,  1908.) 

RAIL.BO ADB  —  BSTABLI  SHIN  Q    DKPOTS— PkN AI.- 
TIES. 

Under  Act  Feb.  2,  1907  (Acts  1907,  p.  6), 
requiring  a  railroad  within  60  days  to  establish 
a  depot,  subject  to  a  penalty  for  failure  to  do 
so,  it  is  not  liable  for  the  penalty,  it  having  been 
an  impossibility  to  comply  with  it  in  such  time ; 
otherwise,  the  statute  would  take  one's  property 
without  )u8t  compensation,  in  violation  of  the 
Constitution. 

Appeal  from  Circuit  Court,  Clark  Coun- 
ty;  J.  M.  Carter,  Judge. 

Information  by  the  state  against  the  St 
Louis,  Iron  Mountain  &  Soutbem  Railway 
Company.  There  was  Judgment  for  defend- 
ant, and  tbe  state  appeals.    Affirmed. 

Wm.  F.  Klrby,  Atty.  Qen.,  and  Daniel  Tay- 
lor,  Asst  Atty.  Gen.,  for  tbe  State.  Tom 
MehaSy  and  .T.  E.  Williams,  for  appellee. 

BATTLE,  J.  By  an  act  entitled  "An  act 
to  require  tbe  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company  to  establish  and 
keep  open  a  depot  at  Gum  Springs,  In  Clark 
county,  Arkansas,"  approved  February  2, 
1907  (Acts  1907,  p.  6),  the  General  Assembly 
declared  "that  witbln  sixty  days  after  tbe 
passage  of  tbe  act  tbe  St  Louis,  Iron  Moun- 
tain &  Soutbem  Railway  Company  shall  es- 
tablish and  keep  open  a  depot  at  Gum 
Springs,  In  Clark  county,  Arkansas,"  and  Im- 
posed a  fine  of  not  less  than  $S0  nor  more 
than  $100  upon  tbe  railroad  company  for 
failure  to  do  so,  and  provided  that  each 
and  every  day's  failure  to  comply  "therewith 
should  constitute  a  separate  offense."  Appel- 
lee having  failed  for  the  space  of  56  days  to 
comply  with  tbe  provisions  of  tbe  act  66  In- 
formations, charging  each  day's  failure,  were 
filed  by  tbe  deputy  prosecuting  attorney  with 
a  justice  of  tbe  peace  having  jurisdiction. 
Judgments  in  this  number  of  cases  were  ren- 
dered against  appellee,  and  an  appeal  was 
taken  and  granted  to  tbe  circuit  court.  Up- 
on motion  tbe  cases  In  the  circuit  court  were 
consolidated  and  tried  together.  Tbe  appel- 
lee filed  its  special  plea  and  answer  to  tbe 
indictment,  alleging  tbe  physical  impossibili- 
ty of  compliance  with  tbe  provisions  of  tbe 
act. 

"Tbe  court  instructed  the  Jury  as  follows 
on  behalf  of  defendant: 

"(2)  If  tbe  Jury  believe  from  all  the  facts 
and  circumstances  In  evidence  that  tbe  de- 
fendant built,  erected,  and  completed  the  de- 
\X}t  in  question  as  soon  as  It  could,  taking 
into  consideration  other  work  and  other  de- 
Iiots  it  was  bound  by  law  and  in  order  to 
protect  passengers  to  build  at  the  same  time, 
you  will  find  for  the  defendant. 

"(3)  It  Is  not  the  policy  of  tbe  law,  nor 
does  the  law  require,  any  one  to  perform 
any  impossibility;  and  If  tbe  jury,  from  tbe 
evidence  In  this  case,  finds  that  It  was  Im- 
possible for  tbe  defendant  to  build  tbe  depot 


in  question  sooner  than  It  did,  and  at  tbe 
same  time  do  and  perform  all  other  work 
that  under  tbe  law  it  bad  to  perform,  they 
will  find  for  tbe  defendant" 

The  verdict  of  the  Jury  was  not  guilty. 
Tbe  state  appealed. 

The  bill  of  CTCeptions  fails  to  state  tbe 
evidence  adduced  by  the  defendant  but 
says:  "J.  Cannon  and  three  other  comi)etent 
witnesses  testified  to  facts  which  Justified 
the  Jury,  under  the  instructions  of  the  court 
in  finding  tbe  defendant  not  guilty." 

The  appellant  concedes  that  the  evidence 
was  sufficient  to  sustain  the  verdict 

The  C!onstltution  of  this  state  declares  that 
"no  person  shall  be  deprived  of  bis  life, 
liberty,  or  property,  except  by  tbe  Judgment 
of  his  peers  or  the  law  of  the  land,"  and 
that  "the  right  of  property  is  before  and 
higher  than  any  constitutional  sanction;  and 
private  property  shall  not  be  taken,  appro- 
priated, or  damaged  for  public  use,  without 
Just  compensation  therefor."  Under  the  C!on- 
stltution  of  this  state  no  man's  property  can 
be  arbitrarily  taken  from  him,  for  any  pur^ 
pose,  without  Just  compensation.  Such 
would  be  the  Effect  of  tbe  act  In  question,  if 
it  could  force  the  appellee  to  pay  a  fine  on 
account  of  a  failure  to  build  a  depot  witbln 
GO  days  after  Its  passage,  when  it  was  Im- 
possible for  It  to  do  so.  Evidence  was  ad- 
missible and  was  admitted  to  prove  that 
such  was  tbe  case.  Louisiana  &  Arkansas 
Railway  Company  v.  State  (Ark.)  106  S.  W. 
960.  Tbe  record  shows  that  It  was  sufficient 
for  that  purpose. 

Judgment  affirmed. 


AMERICAN    SODA   FOUNTAIN  CO.   t. 
BATTLE  &  WADDLE. 

(Supreme  Court  of  Arkansas.    March  9,  1908.) 

1.  Costs— PowEB  ov  Appeixate  Coubt. 

The  Supreme  Court,  on  an  appeal  from  a 
judgment  at  law,  has  no  discretion  in  the  mat- 
ter of  costs  on  the  reversal  of  the  judgment,  but 
must  follow  Kirby's  Dig.  {  970,  providing  that 
on  reversal  appellant  shall  recover  costs. 

(Ed.  Note. — For  rases  in  point  see  Cent  Dig. 
vol.  13.  Costs,  SS  83t>-843.] 

2.  Same. 

Tbe  Supreme  Court  has  power  t»  render 
judgment  for  costs,  though  the  lower  court  had 
no  jurisdiction  of  the  subject-matter  of  the  ac- 
tion. 

[Ed.  Note. — For  rases  In  point,  see  Cent  Dig. 
vol.  13,  Costs,  8S  830,  880,  881.] 

3.  Samk. 

The  Supreme  Court  on  reversing  a  judg- 
ment in  an  action  of  which  the  lower  court  had 
no  jurisdiction  of  the  subject-matter,  and  dis- 
missing the  action,  must  render  judgment  for 
appellant  for  the  costs  of  the  appeal,  as  requir- 
ed by  Kirby's  Dig.  f  970. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Costs,  8{  880,  881,  892-§09.] 

Motion  for  modification  of  opinion.     De- 
nied. 
For  former  opinion,  see  107  S.  W.  672. 
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PER  CURIAM.  Judgment  was  rendered 
here  In  favor  of  appellant  for  the  costs  of  ap- 
peal, and  appellees  seek  to  have  that  part 
of  the  Judgment  changed.  They  argue  that  as 
appellant  Improperly  commenced  its  action  In 
the  circuit  court,  which  had  no  jurisdiction 
of  the  subject-matter,  and  has,  by  the  Judg- 
ment of  this  court,  been  turned  out  of  court 
without  any  relief,  It  should  be  adjudged  to 
pay  costs  of  appeal.  This  does  not  follow. 
It  Is  tme  that  the  circuit  court  Iiad  no  juris- 
diction, and  that  appellant  Invoked  the  exer- 
cise of  Jurisdiction,  which  that  court  did  not 
rigbtfally  possess.  The  court  should  not  have 
undertaken  to  hear  and  determine  the  case 
upon  its  merits.  But  It  did  so,  and  rendered 
final  Judgment  against  appellant  upon  the 
merits  of  the  controversy,  and  also  adjudged 
the  costs  against  appellant  That  was  an  er- 
roneous Judgment,  and,  notwithstanding  the 
fact  that  it  was  a  void  one,  appellant  had  the 
right  to  appeal  from  it  It  did  so,  and  this 
court  reversed  the  Judgment,  but.  Instead  of 
remanding  the  cause  for  further  proceedings, 
dismissed  the  action  for  the  reason  that  the 
circuit  court  had  no  Jurisdiction. 

The  statute  provides  that  "If  the  Judgment 
be  reversed  the  plaintiff  In  error,  or  appellant, 
shall  recover  his  costs."  Klrby's  Dig.  8  970. 
On  appeals  from  Judgments  at  law,  it  Is  ob- 
ligatory on  this  court  to  follow  the  statute. 
It  has  no  discretion  in  the  matter  of  adjudg- 
ing cost  when  It  reverses  a  Judgment.  Appel- 
lant did  not  obtain  the  relief  which  it  sought  by 
Its  appeal,  viz.,  to  have  the  case  remanded  for 
«  new  trial;  but  the  Judgment  of  the  lower 
court  was  found  to  be  erroneous,  and  was  re- 
versed. 

This  court  has  Jurisdiction  to  raider  Judg- 
mmt  for  cost,  even  though  the  lower  court 
had  no  Jurisdiction  of  the  subject-matter  of 
the  action.  Gary  v.  Ducker,  52  Ark.  103,  12 
8.  "W.  204:  HIghtower  v.  Handlln,  27  Ark. 
20.  In  HIghtower  v.  Handlln,  supra,  the  court 
said  that  "it  is  proper  to  render  judgment 
for  the  costs  made  in  this  court  against  the 
party  bringing  suit"  In  that  case  the  ap- 
pellees were  the  plaintiffs  in  the  court  below, 
and  this  court,  upon  reversing  the  cause,  ren- 
dered Judgment  against  them  for  the  costs 
of  appeal  in  accordance  with  the  mandate  of 
the  statute  which  we  have  just  quoted,  and 
not  merely  because  they  had  originally  brought 
the  suit  in  a  court  which  had  no  Jurisdiction. 

Motion  denied. 


COST  V.  NEWPORT  BTJIIiDBRS'  SUPPLT 
&   HARDWARE   CX). 

(Supreme  Court  of  Arkansas.     Feb.  17,  1908.) 

1.  Mechanics'    Liens  —  Abandonment    or 

COHTBACT— COMPLKTION    BY  OWNER. 

In  an  action  to  enforce  a  mechanic's  lien 
for  bnildlng  material  furnished  to  the  contractor, 
H  was  no  defense  that,  after  abandonment  of 
tile  contract  by  the  contractor,  defendant  in 
completing  the  building,  had  paid  out  more  than 
tha  contract  price  for  labor  and  material  nsed, 
in  the  absence   of  a  further  showing  that  hs 


completed  the  building  according  to  the  plan 
contemplated  by  the  original  contract 

[Ed.  Note. — For  cases  In  point  see  Cent.  Dig. 
vol.  34,  Mechanics'  Liens,  f§  144r-146,  28ai 

2.  Same— Payment  to  Contbactob. 

Under  Klrby's  Dig.  i  4975,  providing  "that 
the  owner,  employer,  or  builder  shall  pay  no 
money  to  the  contractor  until  all  laborers  and 
mechanics  employed  on  the  same  and  all  ma- 
terial furnished  shall  have  been  paid  for  work 
done  and  material  famished,"  it  is  competent 
for  the  owner,  in  an  action  to  enforce  a  lien, 
to  show  that  the  amount  paid  direct  to  the  con- 
tractor waa  used  in  paying  for  labor  and  ma- 
terial. 

3.  Appeai/— Habmixss  Ebbos— Exclusion  or 

EviDEROS. 

In  an  action  to  enforce  a  mechanic's  lien, 
defendant  was  not  prejudiced  by  the  rejection 
of  testimony  that  the  amount  paid  direct  to 
the  contractor  was  used  in  x>aying  for  labor 
and  material,  where  the  only  effect  of  such  evi- 
dence would  have  been  to  .reduce  the  balance 
on  the  contract  price  to  a  certain  sum,  which 
was  still  more  than  enough  to  satisfy  plaintiff's 
lien. 

4.  Mechanics'     Likns— Brfobcki(bht— In- 

STBUCnONB. 

In  an  action  by  a  corporation  to  enforce  a 
mechanic's  lien,  an  Instruction  submitting  tha 
issue  that  at  the  time  the  contract  was  made 
and  materials  furnished,  the  president  and  gen- 
eral manager  of  plaintiff  stated  he  had  such 
materials  as  would  be  needed  for  the  construc- 
tion of  the  building,  and  that  the  same  would  be 
furnished,  and  no  lien  would  attach  for  the 
same,  was  properly  refused,  where  there  was 
no  evidence  to  sustain  such  defense,  and  the 
undisputed  evidence  established  the  fact  that 
the  person  making  such  representations  had,  be- 
fore the  transaction,  resigned  his  position  as 
president  and  general  manager  of  plaintiff,  and 
there  was  no  evidence  that  he  bad  any  authority 
to  bind  the  corporation. 
6.  Same— Right  to  Lien — Subcontbactobs — 

Stipuiation  of  Contbactob. 

Kirby's  Dif.  {  4970,  gives  a  lien  to  every 
person  p^ormmg  any  work  or  furnishing  ma- 
terial for  any  building,  under  or  by  virtue  of 
any  contract  with  the  owner  or  proprietor  there- 
of or  his  agent  contractor,  or  subcontractor. 
The_  only  limitation  found  in  the  statute  is  by 
section  4975,  which  provides  that  no  person  shall 
be  given  a  lien  for  any  greater  amount  in  the 
aggregate  than  that  contracted  for  between  the 
employer  and  contractor.  Held,  that  a  stipula- 
tion by  the  principal  contractor  that  no  liens 
for  labor  or  material  shall  be  filed  against  the 
building  is  not  binding  on  a  8ulx:ontractor  un- 
less he  has  actual  notice  thereof. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  34,  Mechanics'  Liens,  i  135.] 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty;   Frederick   D.    Fulkerson,   Judge. 

Action  by  the  Newport  Builders'  Supply 
&  Hardware  Company  against  A.  B.  Cost 
From  a  judgment  for  plaintiff,  defendant 
appeala    Affirmed. 

Cunningham  &  Smith  and  Chas.  Coffin, 
for  appellant.    Oustave  Jones,  for  appellee. 

McCULLOCH,  J.  This  is  an  action.  Insti- 
tuted by  appellee  against  appellant,  to  en- 
force a  lien  for  building  material  furnished 
by  It  to  one  Stewart  for  use  in  construction 
of  a  storehouse  for  appellant.  The  amount 
of  the  account  sued  on  for  material  furnish- 
ed Is  $1,579.18.  Appellant  In  bis  answer  al- 
leges that  the  contract  price  of  the  building 
was  $4,800,  and  that  be  bad  already  paid 
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out  the  sum  of  $4,021.82  for  labor  and  ma- 
terial, and  that  no  part  of  said  sum  had  been 
paid  to  tbe  contractor,  Stewart,  for  hlB  own 
use. 

Appellant  In  support  of  tbl8  defense  c^er- 
ed  to  proye  by  witnesses  that  he  had  paid 
out  more  than  the  contract  price  for  labor 
and  material  used  in  the  constmctlon  of  the 
building.  The  evidence  adduced  showed  that 
$1,600  of  the  amount  was  paid  direct  to  Stew- 
art's agent,  but  was  used  ln,paylng  for  labor 
and  material.  The  court  refused  to  admit 
any  of  this  evidence.  Appellant  did  not 
prove,  nor  offer  to  prove,  that  these  pay- 
ments (except  the  $1,600)  were  made  under 
the  contract  for  labor  or  material,  nor  that 
the  building  was  completed  under  the  con- 
tract or  according  to  the  contract.  On  the 
contrary,  the  evidence  discloses  the  fact  that 
the  contractor,  Stewart,  abandoned  tbe  con- 
tract some  time  during  the  progress  of  the 
work  on  tbe  uncompleted  building,  and  that 
appellant  hired  mechanics  and  laborers  and 
purchased  material  to  complete  tbe  building. 
The  proffered  testimony  was  to  show  that  in 
doing  this  be  paid  out  In  all  (including  tbe 
$1,600  paid  to  Stewart)  more  than  the  con- 
tract price.  But,  as  we  have  already  said, 
be  failed  to  show,  and  did  not  attempt  to 
show,  that  he  paid  these  amounts  In  com- 
pleting tbe  buildings  in  accordance  with  the 
original  contract  The  evidence  shows  af- 
firmatively that  clianges  were  made  In  tbe 
plans,  but  it  does  not  show  tbe  difference  in 
tbe  cost  of  tbe  building,  if  any,  brought  about 
by  these  changes.  Appellant  simply  offered 
to  show  that  be  paid  out  more  for  labor  and 
material  than  tbe  contract  price  with  Stew- 
art. This  was  not  sufficient  to  bring  himself 
within  the  rule  laid  down  by  this  court  in 
Long  V.  Abeles  &  Co.,  77  Ark.  166,  93  S.  W. 
67.  In  that  case  the  court  held  that,  where 
a  building  contractor  abandoned  his  contract, 
the  owner  has  the  right  to  complete  the 
building  according  to  contract,  and  to  deduct 
the  cost  thereof  from  the  contract  price,  be- 
fore he  can  be  required  to  account  to  lienors 
for  labor  performed  for  of  material  furnish- 
ed to  the  contractor;  and  that,  after  this  Is 
done,  tbe  balance  due  on  the  contract  price 
must  -be  prorated  upon  accounts  for  labor 
and  material  furnished  under  tbe  contract 
to  the  contractor  before  be  abandoned  the 
work.  This  includes,  of  course,  the  accounts 
paid  by  the  owner  for  the  contractor,  as  they, 
too,  would  have  been  liens  on  the  building  to 
the  extent  of  their  pro  rata  shares  if  he  had 
not  paid  them.  Tbe  court  said:  "Appellee, 
having  complied  with  the  law  as  to  notice 
and  the  filing  of  its  account  with  the  clerk 
(which  Is  not  denied),  and  having  shown  that 
it  furnished  the  material  to  tbe  contractor 
which  went  Into  appellant's  building,  and 
that  tbe  amount  charged  for  such  material  is 
less  than  the  contract  price,  and  has  not  been 
paid,  establishes  prima  facie  Its  right  to  a 
Ken,  and  casts  upon  appellant  the  burden  of 
showing  to  the  contrary."     For  angbt  we 


know  to  the  contrary  appellant  may  have 
completed  his  building,  after  the  abandon- 
ment by  the  contractor,  according  to  a  more 
expensive  plan  than  contemplated  by  tbe 
original  contract;  hence  it  was  no  def«ise 
to  appellee's  assertion  of  a  lien  to  show  mere- 
ly that  be  paid  out  more  than  tbe  contract 
price  for  labor  and  material. 

It  was  competent  for  appellant  to  sbow 
that  the  amount  ($1,600)  paid  direct  to  tbe 
contractor  was  used  in  paying  for  labor  and 
material.  Tbe  statute.  It  Is  true,  provides 
"that  the  owner,  employer,  or  builder  shall 
pay  no  money  to  the  contractor  until  all 
laborers  and  mechanlos  employed  on  the 
same  and  all  material  furnished  shall  have 
been  paid  for  work  done  and  material  fur- 
nished." Klrby's  Dig.  {  4875.  But  this  lan- 
guage of  the  statute  should  not  be  construed 
literally.  What  it  intends,  manifestly,  to- 
prohibit  is  payment  direct  to  tbe  contractor 
for  his  own  use,  and  not  that  which  Is  actual- 
ly used  in  making  payments  for  labor  and 
material  already  performed,  and  for  wblcb 
tbe  right  to  a  lien  under  the  statute  has  ac- 
crued. Appellant  was  not,  however,  prej- 
udiced by  tbe  rejection  of  tills  testimony,  for. 
if  It  had  been  admitted  tbe  only  effect  it  could 
have  bad  would  have  been  to  reduce  the  bal- 
ance on  the  contract  price  to  $3,200,  which 
was  more  than  enough  to  satisfy  appellee's 
lien. 

Appellant  set  forth  in  a  separate  para- 
graph of  bis  answer  the  following  as  a  de- 
fense: "That  at  the  time  tbe  contract  was 
made  and  tbe  materials  furnished,  T.  B. 
Stewart  was  president  and  general  manager 
of  tbe  plaintiff  company,  and  as  such  presi- 
dent and  general  manager  stated  he  had  sucb 
materials  as  would  be  needed  In  tbe  construc- 
tion of  said  building,  and  that  same  would 
be  furnished  without  any  purchase  from 
outside  parties,  and  that  there  would  be  nO' 
lien  attach  for  same,  and  tbe  plaintiff  com- 
pany is  estopped  by  such  representations  of 
its  president  and  general  manager."  He  ask- 
ed an  Instruction  in  line  with  tbe  above  al- 
legation which  the  court  refused,  and  error 
is  assigned.  There  was  no  evidence  to  sus- 
tain this  defense,  and  tbe  court  properly  re- 
fused to  submit  It  to  the  Jury.  The  undis- 
puted evidence  establishes  the  fact  that  Stew- 
art had,  before  this  transaction,  resigned  bis 
position  as  president  and  general  manager  of 
appellee  corporation,  and  there  is  no  evidence 
that  he  had  any  authority  to  bind  tbe  cor- 
iraratlon. 

It  Is  argued  that,  aside  from  Stewart's 
lack  of  authority  to  bind  appellee  to  tbe 
terms  of  tbe  contract,  tbe  evidence  shows 
that  tbe  verbal  contract  between  Stewart  and 
appellant  stipulated,  In  effect,  that  no  liens 
for  labor  or  material  should  be  filed  against 
tbe  building,  and  that  appellee  was  precluded, 
by  this  stipulation,  from  asserting  a  lien, 
even  though  Stewart  bad  no  authority  from 
appellee  to  enter  Into  sucb  a  contract  In 
some  states  it  has  been  held  that  a  stipnla- 
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tkm,  ia  a  building  contract  between  the  own- 
er and  principal  contractor,  against  liens,  is 
binding  on  all  persons  who  furnish  labor  or 
material,  and  precludes  them  from  asserting 
a  lien  on  the  building.  It  is  so  held  in  the 
state  of  Pennsylyania.  The  Supreme  Court 
of  that  state  first  laid  down  that  rule  in 
Sdiroedor  t.  Galland,  134  Pa.  277,  19  Atl. 
632,  7  li.  B.  A.,  711,  19  Am.  St  R^.  691,  and 
it  has  been  steadily  followed  by  that  court 
in  a  long  line  of  declalons,  extending  down 
to  a  recent  date.  The  statutes  In  that  state 
provide  for  registration  of  building  contracts, 
and  the  court  in  reaching  a  conclusion  on  the 
question  proceeded  upon  the  theory  tbat,  as 
the  subcontractor  Is  chargeable  with  notice 
of  the  terms  of  the  contract  when  he  per- 
forms labor  or  furnishes  material,  he  is 
bonnd  liy  the  stipulation  against  liens.  The 
same  conclusion  was  reached  in  Seeman  t. 
Blemann,  108  Wi&  366,  84  N.  W.  490.  We 
think,  however,  that  the  contrary  view  is 
supported  by  better  reason,  and  by  the  clear 
welgbt  of  authority,  and  that  the  correct 
coDStmction  of  statutes  similar  to  ours  Is 
that  a  subcontractor  Is  not  bound  by  such  a 
stipulation  unless  he  has  actual  notice  there- 
of. Smalley  y.  Gearing,  121  Mich.  190,  79 
N.  W.  1114,  80  N.  W.  797 ;  Whlttler  v.  Wll- 
bnr,  48  Cal.  175;  Miles  t.  C!outtB,  20  Mont 
47,  49  Paa  393;  Jarris  t.  State  Bank,  22 
Colo.  809,  45  Pac.  605,  66  Am.  St  Rep.  129 ; 
Stewart  Contracting  Co.  ▼.  Trenton,  etc.,  71 
N.  J.  Law,  568,  60  AtL  405;  Norton  v.  dark, 
85  Me.  357,  27  Atl.  262. 

The  statutes  of  this  state  give  a  lien,  di- 
rectly, to  "every  mechanic,  builder,  artisan, 
workman,  laborer  or  other  person  who  shall 
do  or  perform  any  work  upon,  or  furnish 
any  material,  •  •  •  for  any  building, 
erection,  •  •  •  under  or  by  virtue  of  any 
contract  with  the  owner  or  proprietor  there- 
of, or  his  agent  trustee,  contractor  or  sub- 
contractor upon  complying  with  the  provi- 
sions of  this  act"  KIrby'a  Dig.  §  4970.  The 
only  limitation  found  in  the  statute  Is  that 
the  contractors,  suticontractors,  or  lal>orers, 
or  material  furnishers  shall  not  be  given  a 
Hen  for  any  greater  amount  In  the  aggregate 
than  that  contracted  for  between  the  employ- 
er and  contractor.  Kirby's  Dig.  8  4975.  It  is 
thus  seen  tbat  the  statute  gives  an  Inde- 
pendent lien  to  each  of  the  classes  named, 
under  the  sole  limitation  that  the  aggregate 
shall  not  exceed  the  amount  contracted  for 
between  the  employer  and  principal  con- 
tractor; and  a  person  of  either  class  can- 
not be  precluded,  without  his  consent  from 
asserting  a  lien  by  any  act  or  agreement  of 
another. 

Affirmed. 


RICHIB  V.  BTATB. 

(Sapreme  Court  of  Arkansas.    March  2,  1908.) 

Cbiminai.  Law  —  Oowtiwuance  —  Gbounos— 
Absehck  or  Witnesses— AFwnAviTS. 

An  affidavit  in  aapport  of  a  motion  for  a 
continuance  of  a  trial  for  slander,  baaed  on  the 


charge  that  accused  had  slandered  a  female  by 
stating  to  a  third  person  that  he  (accused)  Itad 
had  sexual  intercourse  with  her,  on  the  ground 
of  the  absence  of  a  witness  which  averred  Uiat 
the  witness  knew  tbat  accoaed  had  tiad  sexual 
intercourse  with  tlie  female,  without  stating  the 
facta  showing  Imowledge,  was  insufficient  under 
Kirby's  Dig.  {  6173,  providing  that  the  affidavit 
must  show  what  facto  the  affiant  lielievea  the 
witness  will  prove. 

[Ed.  Mote.— For  cases  in  point  see  Cent  Dig. 
vol  14,  Criminal  Law,  H  1864-1366.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;   Antonio  B.  Grace,  Judge. 

E.  C.  Richie  was  convicted  of  slander,  and 
he  appeals.    Affirmed. 

Nixon  &  Sliaw,  for  appellant  Wm.  F. 
KIrby,  Atty.  Gen.,  and  Daniel  Taylor,  for  the 
State. 

WOOD,  J.  Appellant  was  convicted  In  the 
Jefferson  circuit  court  of  the  crime  of  slan- 
der. The  indictment  charged  in  apt  words 
that  appellant  luid  slandered  one  Bertha  Kel- 
ly by  telling  one  Dyson  that  he  (appellant) 
had  had  sexual  Intercourse  with  her.  Appel- 
lant moved  to  continue  the  cause  on  account 
of  the  absence  of  one  John  Terry,  who,  if 
present,  would  testify  "that  he  knew  the  said 
BL  O.  Richie  had  bad  sexual  Intercourse  with 
the  said  Bertlia  Kelly."  The  motion  on  its 
face  was  not  suffidoit  Section  6173,  Kir- 
by's Dig.,  provides  that  a  motion  for  continu- 
ance shall  be  supported  by  an  affidavit  show- 
ing "what  facts  the  affiant  believes  the  wit- 
ness will  prove,  and  not  merely  the  effect  of 
such  facts  In  evidence."  The  affidavit  that 
the  witness  knew  "tbat  the  aaid  E.  C.  Richie 
had  had  sexual  intercourse  with  the  said 
Bertha  Kelly"  was  not  stating  the  facts  show- 
ing tliat  the  witness  knew  that  appellant  had 
bad  sexual  Intercourse  with  the  prosecutrix, 
but  was  a  mere  statement  of  the  efFect,  or 
conclusion  from  the  facts.  This  the  statute 
says  must  not  be  done.  The  court  must  have 
the  facts  stated  before  it  can  determine 
whether  the  effect  follows.  This  being  tbe 
only  question  presented,  the  Judgment  of  the 
court  was  correct 


PAEPOKE-LBICHT  LUMBER  00.  T.  COL- 
LINS et  al. 
(Supreme  Court  of  Arkansas.    March  2,  1908.) 

1.  AppkaIi  —  Review— Mabtebs—Oonclusivb- 
NE88  or  B'iNDinos. 

The  same  conclusiveness  should  be  given 
tbe  findings  of  facts  of  a  master  as  to  a  verdict, 
or  the  finaings  of  a  court ;  he  liaving  heard  the 
witnesses  testify. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  H  3996-4018.1 

2.  Tenahct  in  ComtON— Ctjttisq  Tivbeb— 
LiABnxrr. 

The  liability  of  a  tenant  in  common  of 
land,  v^uable  for  its  timber,  who  cuts  the  same, 
believing  he  was  the  owner  of  all  of  it,  is  for  the 
value  of  the  share  of  the  other  tenant  of  the 
timber  in  the  tree  at  the  time  it  was  cat  with 
interest. 

[Ed.  Note.— For  cases  in  point,,  see  Cent  Dig. 
voL  45k  Tenancy  in  Ck>mmon,  |  6G.J 


Digitized  by 


Google 


512 


108  SOUTHWESTERN  EBPORTEE. 


(Ark. 


Appeal  from  Chicot  Chancery  Court;  Jas. 
C.  Norman,  Chancellor. 

Suit  by  James  E.  Collins  and  others 
against  Paepcke-Lelcht  Lumber  Company.' 
'Fv(aa  an  adverse  decree,  defendant  appeals. 
Reversed  and  remanded,  with  directions. 

F.  M.  Rogers,  Wm.  C.  Gilbert,  and  Roee, 
Hemingway,  Cantrell  &  Loughborough,  for 
appellant  W.  G.  Street,  H.  E.  Cook,  and 
Baldy  Vinson,  for  appellees. 

BATTLE,  J.  The  history  of  this  litigation 
is  summed  up  in  Collins  v.  Paepcke-Leicht 
Lumber  Company,  82  Ark.  1,  100  S.  W.  86, 
as  follows:  "On  the  7th  day  of  March,  1901, 
James  E.  Collins  and  others  instituted  an  ac- 
tion against  Paepcke-Leicht  Lumber  Com- 
pany In  the  Chicot  chancery  court  to  recover 
certain  lands,  and  for  $10,000  as  damages 
for  timber  cut.  On  the  4th  day  of  Jime, 
1001,  upon  final  hearing,  the  court  dismissed 
the  complaint  for  want  of  equity,  and  plain- 
tiffs appealed  to  this  court  On  the  28th  of 
January,  1905,  tills  court  reversed  the  de- 
cree of  the  chancery  court  as  to  half  inter- 
est in  the  lands  and  affirmed  as  to  the  other, 
and  the  cause  was  'remanded  to  said  chan- 
cery court  with  directions  to  enter  a  decree 
for  appellants  for  an  undivided  half  of  the 
lands  in  controversy,  and  for  further  pro- 
ceedings to  be  therein  had  in  accordance 
with  the  opinion  herein  delivered.'  On  the 
15th  of  April,  1906,  plaintiffs  filed  a  motion 
In  the  chancery  court,  in  which  they  stated 
that  the  defendant  had  before  and  since  the 
institution  of  this  action  wrongfully  cut  and 
removed  timber  from  the  lands  In  contro- 
versy, of  great  value,  and  asked  that  a  mas- 
ter be  appointed  to  ascertain  the  amount  and 
value  of  such  timber,  and  for  other  relief; 
but  it  did  not  state  that  any  of  the  timber 
was  cut  after  the  4th  day  of  June,  1901, 
when  the  final  decree  was  rendered  by  the 
chancery  court.  Upon  motion  the  chancery . 
court  rendered  a  decree  in  accordance  with 
the  mandate  of  this  court,  and  ordered  that 
plaintiffs  be  taxed  with  one  half  the  costs 
in  the  case  and  the  defendants  with  the  oth- 
er half.  The  plaintiffs  then  asked  this  court 
to  issue  the  writ  of  mandamus  requiring  the 
chancellor  to  take  cognizance  of  plaintiffs 
motion,  and  to  appoint  a  master  to  take  an 
account  of  the  timber  cut  This  court  denied 
the  writ  Plaintiffs  then  appealed  from  the 
refusal  of  the  chancery  court  to  appoint  a 
master  as  required  by  their  motion,  and  from 
the  Judgment  for  costs." 

Upon  the  last  appeal  this  court  rendered 
the  following  Judgment:  "The  decree  of  the 
court  as  to  costs  is  reversed;  and  the  cause 
is  therefore  remanded,  with  directions  to 
the  court  to  allow  plaintiffs  to  amend  their 
motion  or  supplemental  complaint  if  they 
are  so  advised,  and,  when  properly  amended, 
to  take  such  proceedings  as  may  be  proper 
to  ascertain  the  damages  sustained  by  them 
from  the  cutting  of  timber  on  the  land  In- 


volved In  this  action  since  the  4tb  of  Jone^ 
1901,  and  for  Judgment  therefor,  and  to  ren- 
der a  decree  in  favor  of  the  plaintiffs  against 
the  defendant  for  costs  already  Incurred,  and 
for  further  proceedings  appropriate  and  nec- 
essary and  not  inconsistent  with  the  opin- 
ion of  this  court  In  this  case." 

We  omit  to  mention  so  much  of  the  pro- 
ceedings had  in  the  Chicot  ^ancery  court 
after  the  cause  was  remanded  the  last  tima 
as  is  not  in  controversy  on  this  appeal. 

After  the  cause  was  remanded  the  plain- 
tiffs amended  their  motion  or  supplemental 
complaint  by  alleging  that  subsequent  to  the 
4th  day  of  June,  1901,  Paepcke-Leicht  I<Tim- 
ber  Company  had  cut  and  converted  to  its 
own  use  23,675,114  feet  of  timber,  and  that 
the  market  value  thereof,  after  paying  cost 
of  manufacture,  was  $7  per  1,000  or  $165,- 
729.79,  and  asked  Judgment  for  one-half 
thereof,  $82,862.88,  with  interest  from  the 
date  of  the  removal  of  the  timber. 

Paepcke-Leicht  Lumber  Company,  answer- 
ing, denied  it  had  cut  and  removed  23,675.- 
114  feet  subsequent  to  the  4tb  day  of  Jane, 
1901,  but  admitted  that  It  had  cut  and  re- 
moved in  1902  3,704,599  feet  of  the  value  of 
$1  per  1,000,  in  1903  1,566,275  feet  of  the 
value  of  $1.25  per  1.000,  and  in  1904  1,143,- 
481  feet  of  the  value  of  $1.50  per  1,000.  It 
alleged  that  it  and  its  predecessors  in  title 
had  paid  all  taxes  on  the  land  frqm  1S82  to 
1906,  and  asked  for  a  Judgment  for  one-half 
thereof  and  Interest  thereon,  and  that  it  be 
offset  against  its  Indebtedness  for  timber, 
and  for  partition  of  the  land. 

At  the  November,  1906,  term  the  chancery 
court,  by  consent  of  all  parties  in  open  court 
appointed  R.  D.  Chotard  master  to  aacer^ 
tain,  among  other  things,  the  amount  and 
value  of  timber  cut  and  removed  from  the. 
land  involved  in  this  cause  "by  Paepcke- 
Leicht  Lumber  Company  from  and  after  the 
7th  day  of  March,  1901,  to  present  date,  and 
to  compute  interest  thereon  at  the  rate  of  6 
per  cent,  per  annum  from  the  date  of  re- 
moval of  each  lot  of  timber  to  the  date  of 
filing  of  report."  (This  order  was  made 
prior  to  the  last  order  of  this  court  in  this 
cause,  which  was  made  on  the  11th  of  Feb- 
ruary, 1907.) 

The  master  examined  18  witnesses,  and 
filed  their  depositions  and  his  report  He 
shows  by  his  report  that  the  Paepcke-Leicht 
Lumber  Company,  after  the  4th  of  June, 
1901,  cut  and  removed  from  the  land  6,310,- 
133  feet,  and  that  the  value  of  the  timlter 
cut  in  1901  was  $1.50  per  1,000,  and  that 
cut  in  1902  was  $2  per  1,000,  and  that  cut  in 
1903  and  1904  was  $2.50  per  l,!0OO,  and  the 
aggregate  value  of  the  timber  so  cut  waa 
$13,487.63. 

Plaintiffs  excepted  to  the  report  which 
the  court  sustained,  and  found  that  the  lum- 
ber company,  after  the  4th  day  of  June,  1001, 
cut  and  removed  from  the  land  20,676,114 
feet  of  timber,  and  realized  by  sale  thereof 
a  net  profit  of  $6  per  1,000,  and  is  accounta- 
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ble  to  plalntUte  for  one-half  of  the  aame, 
which  amounts  to  $62,023.34,  and  rendered 
a  decree  accordingly. 

Chotard  was  appointed  master  to  ascer- 
tain the  amount  and  value  of  timber  cut  and 
remoTed  by  the  lumber  company  from  Island 
82  after  the  7th  day  of  March,  1901.  For 
this  purpose  he  took  the  depositions  of  18 
witnesses,  heard  them  testify,  had  this  means 
of  judging  their  credibility  and  weighing 
their  testimony  in  addition  to  reading  it,  and 
had  access  to  the  records  to  which  they  re- 
ferred. Having  these  superior  opportunities 
to  ascertain  the  facts  the  law  as  this  court 
held  In  Oreenbaw  v.  Combs,  74  Ark.  338,  85 
8.  W.  768,  gives  to  his  findings  of  facts  the 
aame  conclusiveness  as  is  given  to  the  ver- 
dict of  a  Jury,  or  the  findings  of  fact  by  a 
court  sitting  as  a  Jury. 

The  testimony  of  witnesses  is  sufficient  to 
mstaln  his  findings.  N.  F.  Allen,  the  fore- 
man of  Camp  No.  1,  which  was  composed 
of  the  men  engaged  In  cutting  and  removing 
timber  from  the  land  involved,  which  Is 
known  and  designated  as  "Island  82,"  for 
the  lumt>er  company,  from  June  4,  1901,  to 
the  14th  of  August  of  the  same  year,  and 
scaled  the  same,  testified  that  in  that  time 
523,425  feet  were  cut  and  taken  oft.  Green, 
a  witness,  who  was  in  the  employment  of 
the  same  company,  testified  that  be  kept  a 
record  of  the  logs  cut  from  these  lands 
(Island  82)  and  delivered  to  the  company 
at  its  mill  at  Oreenville,  Miss.,  and  that 
was  d^vered  to  it  between  the  2d  day  of 
August,  1901,  and  February  20,  1902,  being 
various  amounts,  which  amounted  to  751.225 
in  the  aggregate.  G.  B.  Gansey  testified  that 
be  was  a  member  of  the  firm  of  Gansey 
Bros.,  and  that  they  were  engaged  In  the 
latter  part  of  the  year  1901  and  in  the  year 
1902  in  cutting  and  removing  timl)er  from 
"Island  82"  for  the  lumber  company,  and 
delivered  to  it  as  follows:  February  28, 
1902,  222,671  feet,  March  18th  169,719  feet, 
March  31st  87,792  feet  and  570,485  feet,  April 
18th  172,003  feet,  and  April  30,  1902,  58,176 
feet,  amounting  in  the  aggregate  to  1,277,- 
846  feet,  and  further  testified  that  during 
this  time  there  was  no  other  person  engaged 
in  cutting  and  removing  timber  from  these 
lands.  A.  N.  Cox  testified  that  be  was  en- 
gaged in  the  latter  part  of  the  year  1902 
and  in  the  years  1903-04  In  getting  out  tim- 
ber from  Island  82  for  the  lumber  compa- 
ny; that  he  commenced  work  about  the  1st 
of  December,  1902,  and  quit  some  time  In 
May,  1904,  and  in  this  time  cut  and  removed 
3,718,302  feet;  and  that  no  other  person 
was  engaged  in  cutting  timber  from  the 
island  during  that  time.  According  to  the 
testimony  of  these  witnesses,  Allen,  Green, 
Cansey,  and  A.  N.  Goz,  there  was  cut  and  re- 
moved from  the  island  while  they  were  there 
6,072,069  feet  of  timber.  The  time  they  were 
there  included  all  the  time  after  4th  of  June, 
1901,  until  the  lumber  company  quit  cutting 
in  May,  1904,  except  a  time  not  exceeding 
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■Ix  months.  The  evidence  sbowa  that  timba 
was  cut  during  this  time,  but  as  to  the 
amount  is  not  clear  and  certain.  The  mas- 
ter finds  that  there  was  cut  and  removed 
from  the  island  after  4th  of  June,  1901,  6,- 
810,183  feet,  which,  deducting  the  6,072,089 
feet  from  it,  leaves  238,044  feet  cut  in  the 
few  months,  which  is  not  an  unreasonable 
estimate.  This  Is  the  quantity  cut,  as  shown 
by  the  testimony  of  witnesses.  But  appel- 
lant, the  Iuml>er  company,  admits  In  Its 
pleadings  that  It  cut  and  removed  in  the 
years  1902-1004  6,414,335  feet,  3.704,579  feet 
In  1902,  1,566.275  feet  in  1003,  and  1,143,481 
in  1904.  This  much  is  undisputed  by  the 
parties,  as  shown  by  their  pleadings. 

Opposed  to  this  evidence  we  have  the  tes- 
timony of  D.  B.  Browner.  With  a  Doyle 
stick  and  a  tape  line  he  undertook  to  ascer- 
tain the  number  of  feet  of  timber  cut  on 
the  island.  Measuring  the  diameter  of  the 
stumps  he  found  on  the  island,  and  the  dis- 
tance from  the  stump  to  the  tops  of  the  trees 
supposed  to  be  cut  from  the  stumps,  and 
the  diameter  of  the  larger  end  of  the  tree 
tops,  he  estimated  that  27,595,081  feet  of 
timber  was  cut  on  the  Island.  How  much 
was  cut  In  the  difTerent  years  his  testimony 
does  not  show.  How  much  was  cut  by  par- 
ties other  than  appellant  and  its  employ^ 
the  evidence  does  not  disclose.  It  does  show 
that  Phillips  &  Barsiey  cut,  but  It  does  not 
sufficiently  show  that  there  were  not  oth- 
ers. Browner's  testimony  was  conjectural, 
unsatisfactory,  and  opposed  to  the  decided 
preponderance  of  the  evidence. 

Tlie  nearest  and  most  reliable  approxima- 
tion to  the  quantity  of  timber  cut  by  appel- 
lant and  Its  employ^  after  the  4th  of  June, 
ISOl,  is  6,414,335  feet  What  compensation 
are  appellees  entitled  to  for  the  loss  of  one- 
half  of  It?  The  island  was  chiefiy  valuable 
for  the  timber  growing  on  it,  and  on  account  - 
of  it  the  land  was  purchased  and  held.  In 
taking  a  part  of  it  and  converting  It  into 
lumber  appellant  did  not  become  liable  to 
its  co-tenants  for  one-half  of  Its  time,  cap- 
ital, labor,  and  skill  expended  In  so  doing. 
It  was  an  equal  owner  with  them,  and  en- 
titled to  possession,  and  cannot  be  puuished 
as  a  trespasser  by  the  loss  of  one-half  of  its 
time,  latxjr,  capital,  and  skill.  To  avoid 
sugh  results  equity  will  set  apart  to  a  co- 
tenant  the  part  of  the  land  he  has  Improved 
and  greatly  enhanced  in  value  In  a  partition 
of  the  same,  at  Its  value  without  the  im- 
provement, if  without  the  Improvement  it 
could  have  been  equally  divided  by  assign- 
ing such  part  to  the  tenant  who  made  the 
Improvement.  Drennen  v.  Walker,  21  Arlc 
640;  Dnnavant  v.  Fields,  68  Ark.  541,  60 
S.  W.  420.  Equity  avoids  such  consequen- 
ces, where  it  can  be  without  injustice  to 
the  co-tenant  Why  should  it  not  do  so? 
What  right  has  one  co-tenant  to  the  lalior, 
time,  capital,  and  skill  of  another,  when  he 
can  recover  his  own  without  it?  In  this 
case  appellees  were  owners  of  only  one-half 
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of  the  dmbw  ent  That  la  all  the  appellant 
has  taken  from  them.  It  acted  in  good  faith, 
belleying  that  It  was  the  owner  of  all  the 
timber,  and  all  It  is  liable  for  is  one-half 
of  the  value  of  the  timber  In  the  tree  at  the 
time  It  was  cut  and  Interest  McDearman  v. 
McCnnre,  31  Ark.  56S;  Walling  t.  Burroughs, 
43  N.  C.  eO;  Patureau  t.  McCardle,  44  La. 
Ann.  365,  10  South.  7SZ;  Coleman's  Appeal. 
62  Pa.  278;  Pico  t.  Columbet,  12  Cal.  421, 
73  Am.  Dec.  660;  Snowies  v.  Harris,  6  R.  I. 
40e,  78  Am.  Dec.  77. 

The  ai^ellant  should  be  charged  with  the 
value  of  the  timber  at  the  time  it  was  cut, 
as  the  same  was  found  by  the  master. 

So  much  of  the  decree  of  the  chancery 
court  as  fixes  the  liability  of  the  appellant 
for  timber  cut  is  reversed,  and  the  cause  is 
remanded,  with  directions  to  the  court  to 
render  a  decree  in  accordance  with  this 
opinion. 


HENDRIX  COLLEGE   et  al.   (MOORE.   In- 
tervener) v.  ARKANSAS  TOWN- 
SITE)  00.  et  al. 
(Supreme  Court  of  Arkansas.    March  2,  1908.) 

1.  TBUBIS  —  COHSTBTTOTIOn  —  VlOLAmOH  o» 

Tbust. 

Town  lots  were  deeded  to  a  colleee  in  trust 
to  erect  and  maintain  on  academy  of  high  grade, 
to  be  owned  and  controlled  by  the  trustees  of 
the  college  in  trust  for  the  M.  B.  Church  South 
in  Arkansas,  eta,  provided  that  after  the  acad- 
emy had  been  maintained  for  15  years  the  col- 
lege could  sell  it  to  reinvest  tlte  proceeds  in  an- 
other similar  school  in  the  town,  and,  in  case 
it  waa  necessary  for  any  reason  to  separate  the 
college  and  academy,  the  property  should  be 
held  for  the  purpose  indicated  by  the  trustees 
appointed  by  the  annual  conference  of  the  M.  E. 
church  South  in  which  the  property  was  situ- 
ated. The  college  accepted  the  trust  and  pro- 
ceeded to  operate  the  school  for  about  five  years, 
but,  finding  that  it  could  not  be  profitably  main- 
,  tained  for  lack  of  patronage,  the  property  was 
leased  for  90  years  to  W.,  under  a  written  con- 
tract binding  W.  to  conduct  on  the  property  an 
academy  of  high  grade,  such  as  was  then  con- 
ducted, and  to  grant  certain  privileges  to  stu- 
dents'of  the  college.  Held,  that  the  college  had 
violated  the  trust  and  forfeited  Its  trusteeship, 
ai^  the  lease  to  W.  was  properly  canceled. 

2.  Sams— ErFEOT— FoBTBiTTTBE  to  Obantob. 

'  A  request  of  the  grantor  and  persons  who 
Itad  contributed  to  the  building  of  the  academy 
to  forfeit  the  trust  to  the  grantor  or  to   the 
citizens  of  the  town  was  properly  denied. 
8.  Sams— Bights  of  Axtebkativb  Tbttbtez. 

The  appointment  of  trustees  to  act  until 
trustees  could  be  appointed  by  the  conference, 
in  accordance  with  the  alternative  provisions 
of  the  trust  deed,  and  the  vesting  of  title,  the 
right  of  possession,  control,  etc.,  in  such  trustees, 
was  proper,  in  view  of  the  conditions  of  the 
trust  deed,  notwithstanding  the  laws  of  the 
church  provided  that  the  incorporated  board  of 
trustees  of  the  M.  E.  Church  S<mth  at  Nashville, 
Tenn.,  must  receive,  collect,  and  hold  in  trust 
for  the  benefit  of  the  church  all  donations,  etc., 
conveyed  to  it  and  administer  the  same  under 
the  direction  of  the  genera]  conference,  since 
the  trust  deed  provided  for  the  method  of  exe- 
cution, and  equity  will  not  permit  a  trust  to  fail 
for  want  of  a  trustee. 
4.  Same— Actions  to  Enfobcb  Trust— Pab- 

IIES. 

Where  an  action  was  brought  by  the  gran- 
tor to  have  the  trust  declared  forfeited  for  vio- 


lation of  the  trust,  a  presiding  elder  of  the  M. 
E.  Church  of  the  distrlet  in  wnidi  the  academy 
was  located  had  the  right  to  intervene  in  his 
own  right  as  a  member  of  that  conference,  and 
as  such  presiding  elder  and  secretai?  of  educa- 
tion for  the  conference  and  in  behalf  of  the 
M.  B.  Church  of  that  conference,  since  he  was 
interested  as  a  cestui  que  trust  both  in  his  in- 
dividual and  representative  capacities)  and  liad 
a  right  to  call  the  trustees  to  account  in  eq- 
uity to  prevent  a  violation  of  the  trust 
S.  Vendob  and  Pttbchabeb— Failttbe  of  Ti* 
tle—£]ffbct— Right  or  Pubohaseb.. 

Where  one  deeded  property  for  a  lease  of  an 
academy  which  was  executed  to  him  by  trustees 
in  violation  of  tlie  trust  deed  under  which  .they 
held  the  academy,  npon  setting  aside  the  lease, 
the  deed  should  also  have  been  canceled. 

Appeal  from  Polk  Chancery  Court;  James 
D.  Shaver.  Chancellor. 

Action  by  the  Arkansas  Townslte  Company 
and  others  against  Hendrlx  College  and  J.  B. 
Wooten,  in  which  R.  E.  Moore  intervened  la 
hlB  own  right  and  in  a  representative  capac- 
ity. From  a  decree  as  prayed  by  the  inter- 
vener, defendants  both  appeal.  Affirmed  aa 
to  the  intervener,  but  remanded  for  the  grant- 
ing of  the  relitf  to  Wooten  as  against  Hen- 
drix  College. 

J.  C.  Clark,  for  appellants.  W.  H.  Arnold, 
for  appellees. 

McCULLOOH,  J.  The  Arkansas  Townslte 
Company,  a  Missouri  corporation,  by  its  deed 
dated  October  26,  1900,  conveyed  to  Hendrlx 
College,  a  coii>oration  organized  and  existing 
under  the  laws  of  the  state  of  Arkansas,  for 
a  consideration  of  $1  expressed  in  the  deed. 
certain  lots  of  real  estate  in  the  town  of  Me- 
na.  Ark.  The  purposes  of  the  conveyance 
were  expressed  in  the  habendum  clause  of 
the  deed,  which  is  as  follows :  "To  Iiave  and 
to  hold  the  same  imto  the  said  Hendrlx  Col- 
lege, its  successors  and  assigns  forever,  toe 
the  uses  and  purposes  herein  mentione«l,  in 
trust,  nevertheless  for  the  following  purpos- 
es, that  there  shall  be  erected  and  forever 
maintained  thereon,  an  academy  of  high 
grade  to  be  owned  by  and  under  the  control 
of  the  trustees  of  Hendrlx  College  In  trust 
for  the  Methodist  Episcopal  Church  South  in 
Arkansas,  but  to  be  separate  trust  distinct 
from  the  trust  of  said  college  proper,  so  that 
neither  Hendrlx  College  nor  the  academy  un- 
der the  provisions  of  the  constitution  and  In- 
laws of  said  Hendrlx  College  shall  be  liable 
for  any  debts  or  obllgaticms  of  each  other,  or 
one  for  the  other,  provided  that  after  said 
academy  shall  have  been  maintained  for  a 
period  of  fifteen  years,  said  Hendrlx  College 
may  sell  the  same  for  the  purpose  of  rein- 
vesting the  proceeds  thereof  in  another  sim- 
ilar school  to  said  town  of  Mena.  In  case 
that  It  shall  be  necessary  for  any  reason  to 
separate  the  college  aforesaid  and  the  acad- 
emy herein  provided  for,  established  upon 
said  real  estate  at  said  town  and  village  un- 
der the  constitution  and  by-laws  of  Hendrlx 
College  and  Academy  erected  on  the  above 
said  foregoing  tract  of  land,  shall  be  held  for 
the  above  purposes  by  the  trustees  appointed 
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by  the  annual  conference  of  the  Methodist 
Episcopal  Church  South  In  which  said  acad- 
emy Is  situated." 

This  conveyance  was  executed  pursuant  to 
an  agreement  between  the  townslte  company 
and  certain  citizens  of  the  town  of  Mena, 
whereby  the  latter  subscribed  and  paid  to  the 
former  $10,000  on  condition  that  the  former 
should  construct  a  building  on  said  lots  for 
educational  purposes  and  co&yey  the  same 
to  Hendrlx  College  for  the  purposes  named 
in  Bald  deed.  Hendrlx  College  accepted  the 
conveyance  and  the  trust  therein  created, 
and  proceeded  to  operate  a  school  in  accord- 
ance  with  the  provisions  of  the  trust  After 
finding  that  the  school  could  not  be  success- 
fully and  profitably  maintained  on  account 
of  lack  of  patronage,  Hendrlx  College  leased 
the  property  to  J.  E.  Wooten  on  April  4,  1906, 
for  a  term  of  99  years,  with  the  provision 
that  at  the  e!nd  of  that  term  the  lessee  should 
have  the  privilege  of  a  renewal  of  the  lease 
for  another  term  of  99  years.  A  written  lease 
contract  was  executed,  binding  the  lessee  to 
conduct  on  said  property  a  school  of  high 
grade,  of  the  rank  of  an  academy,  such  as 
the  one  then  being  conducted,  and  granting 
certain  privileges  to  students  of  Hendrlx 
College.  In  conslderaticn  of  the  lease,  Woo- 
ten conveyed  to  Hendrlx  College  In  fee  sim- 
ple certain  lots  in  the  town  of  Mena,  on  which 
a  hotel  building  was  located.  On  June  9, 
1906,  the  Arkansas  Townslte  Company  and 
some  of  the  citizens  who  had  contributed  to 
the  aforesaid  subscription  commenced  this 
suit  in  equity  against  Hendrlx  College  and 
J.  B.  Wooten,  praying  that  said  lease  to  Woo- 
ten be  canceled,  and  that  said  property  (the 
academy  property)  be  declared  forfeited  to 
the  townslte  company,  and  that^  If  that  could 
not  be  done,  the  title  to  the  hotel  property  be 
divested  out  of  the  college  and  vested  in  the 
citlsens  of  Mena.  The  complaint  sets  forth 
the  tacts  herein  recited,  and  alleges  that  Hen- 
drlx College  had  failed  to  operate  a  high 
grade  academy  In  accordance  with  the  provi- 
sions of  the  trust. 

Hendrtx  College  filed  its  Answer  denylnjc 
that  it  had  failed  to  carry  out  the  trust  by 
keeping  a  high  grade  school,  except  as  pre- 
vented by  lack  of  patronage  and  funds ;  and 
that  It  had  leased  the  property  to  Wooten 
and  appropriated  all  the  net  Income  from 
the  hotel  to  assist  In  building  up  the  school 
to  the  standard  required  by  the  trust  Woo- 
ten also  filed  his  separate  answer  denying 
that  the  trust  had  been  violated  by  Hendrlx 
College,  and  alleged  that  he  was  then  con- 
ducting a  high  grade  academy  on  the  prop- 
erty in  accordance  with  the  provisions  of  the 
trust  and  the  terms  of  his  contract  with  the 
college.  On  August  27,  1906,  R.  R.  Moore, 
in  his  own  right  as  a  member  of  the  Little 
Rock  Conference  of  the  Methodist  Episcopal 
Church  (within  the  bounds  of  which  the 
academy  Is  situated),  and  as  presiding  elder 
of  the  Texarkana  district,  and  as  secretary 


of  education  for  said  conference,  and  also  on 
behalf  of  said  Methodist  Church  of  the  Little 
Rock  Conference,  filed  his  complaint  in  the 
cause  asking  that  he  be  allowed  to  intervene 
in  said  suit  for  the  protection  of  the  interests 
of  said  church  and  conference,  and  praying 
that  said  lease  to  Wooten  be  canceled,  and 
that  commissioners  or  trustees  be  appointed 
by  said  court  to  take  charge  of  said  property 
until  trustees  could  be  appointed  by  the  Lit- 
tle Rock  Conference  in  accordance  with  the 
provisions  of  the  trust  He  alleged,  in  sub- 
stance, that  Hendrlx  College  had  violated  the 
trust  In  falling  to  maintain  said  academy  and 
In  leasing  the  property  to  Wooten. 

At  the  final  hearing  of  the  cause,  the  court 
refused  to  decree  a  forfeiture  of  the  prop- 
erty to  the  townslte  company  as  prayed  In 
the  original  complaint,  but  decreed  that  Hen- 
drlx College  had  failed  to  carry  out  the  terms 
of  the  trust  and  had  violated  the  trust  by 
leasing  the  property  to  Wooten,  and  cancel- 
ed said  lease  and  appointed  R.  C.  Dood,  G.  L. 
Lochrldge,  and  W.  E.  Anderson  as  trustees 
of  said  trust  "for  and  until  such  time  as  the 
Methodist  Episcopal  Church  South,  in  Arkan- 
sas, through  Its  Little  Rock  Conference,  shall 
appoint  trustees  therefor  as  provided  for  in 
said  trust,  and  that  all  title,  right  of  posses- 
sion, control,  and  management  heretofore 
possessed  by  the  defendant,  Hoidrix  (College, 
be  and  the  same  Is  hereby  decreed  to  vest  in 
said  trustees."  Hendrlx  College  excepted  to 
the  decree  of  the  court  and  prayed  and  ob- 
tained an  appeal  to  this  court  Afterwards 
J.  B.  Wooten  obtained  an  appeal  from  the 
clerk  of  this  court  It  will  be  observed  that 
the  chancellor  refused  to  decree  that  the  title 
to  the  property  reverted  to  the  grantor  on 
account  of  the  failure  of  Hendrlx  Ciollege  to 
carry  out  the  trust  The  only  question  for 
us  to  determine,  therefore,  Is  whether  Hen- 
drlx (College,  having  refused  to  carry  out  the 
trust  and  attempted  to  lease  the  property  to 
Wooten,  violated  the  trust,  and  whether  or 
not  appellee  Moore  has  any  proper  status  in 
court  to  require  that  the  trust  be  carried  out 
according  to  its  terms. 

'  It  is  admitted  that  Hendrlx  College  had 
failed  to  maintain  the  school,  and  had,  by 
its  lease  to  Wooten,  abandoned  all  efTorts  to 
do  BO.  The  deed  creating  the  trust  contains 
no  power  to  lease  the  property,  but  on  tiie 
contrary,  it  provides  that  should  It  become 
necessary  to  separate  the  academy  from  the 
college,  the  property  shall  be  held  by  the 
trustees  appointed  by  the  annual  conference 
of  the  Methodist  Episcopal  Church  South  In 
the  bounds  of  which  the  academy  is  located. 
This  clearly  Implies  that  there  shall  be  no 
separation  in  any  other  way.  And  when 
Hendrlx  College  surrendered  its  control  of 
the  academy  by  leasing  the  property  to  an- 
other, it  failed  to  carry  out  the  trust,  and 
Its  rights  and  powers  passed  to  such  trustees 
as  the  church  conference  should  appoint.  Ap- 
pellee Moore  is  not  only  a  member  of  that 
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church,  but  an  officer  of  the  church  and  con- 
ference, whoee  duty  It  is  to  look  after  the 
property  of  the  church  within  the  bounds  of 
the  district  and  conference.  The  deed  pro- 
Tides  that  the  property  shall  be  held  In  trust 
for  the  Methodist  Episcopal  Church  South  in 
Arkansas,  and  that  its  control  shall  pass 
Into  the  hands  of  other  trustees,  to  be  ap- 
pointed by  the  conference,  In  the  event  that 
It  shall  be  necessary  to  separate  the  acad- 
emy from  the  college.  Appellee,  both  in  his 
Individual  and  representative  capacity,  is  in- 
terested as  a  cestui  que  trust,  and  has  a 
right  to  call  the  trustees  to  account  In  equity 
•nd  to  prevent  a  violation  of  the  trust  Mo 
Eenzle  v.  Trustees,  67  N.  J.  Eq.  652,  61  Atl. 
1027,  3  L.  R.  A.  (N.  S.)  227;  Everett  ▼. 
Church,  63  N.  J.  Eq.  500,  32  Atl.  747 ;  Wat- 
son v.  Jones,  13  Wall.  (U.  S.)  679,  20  L.  Ed. 
666;  Milligan  v.  Mitchell,  3  Myl.  &  C.  83; 
Foley  T.  Wortner,  2  Jac.  &  W.  245. 

But  appellant  offered  evidence  to  the  effect 
that  under  the  laws  of  the  church,  the  In- 
corporated Board  of  Trustees  of  the  Metho- 
dist Episcopal  Church  South  at  Nashville, 
Tenn.,  must  receive,  collect,  and  hold  in 
trust  fbr  the  benefit  of  the  church  all  dona- 
tions, legacies,  and  grants  of  lands  and  per- 
sonal estates  that  may  be  given  or  conveyed 
to  it,  and  administer  the  same  under  the  di- 
rections of  the  general  conference.  And  it  is 
insisted  by  appellants  that  under  this  law  of 
the  church  the  trustees  appointed  by  the  Lit- 
tle Rock  Conference  could  assume  no  control 
over  the  property.  This  might  be  true  If  the 
deed  had  not  expressly  provided  that  in  the 
event  named  the  trust  should  be  carried  out 
by  the  trustees  appointed  by  the  ■  conference 
of  the  church  in  which  the  academy  is  situ- 
ated. We  must  look  to  the  instrument  which 
created  the  trust  in  order  to  determine  its 
conditions  and  to  determine  who  may  be  em- 
powered to  execute  It  The  grantor  who 
created  the  trust  had  the  power  to  determine 
this,  and  has  done  so  fully  by  expressly  pro- 
viding how  the  trustees  to  control  the  prop- 
erty shall  be  named.  As  equity  will  not  per- 
mit a  trust  to  fail  for  want  of  a  trustee,  it 
was  proper  for  the  court  to  appoint  trustees 
to  hold  the  property  temporarily  until  trus- 
tees could  be  appointed  at  the  annual  confer- 
ence.   3  Pom.  Eq.  Jur.  §  1087. 

We  are  therefore  of  the  opinion  that  the 
decree  of  the  chancellor  was  correct  and 
should  be  affirmed.  A  majority  of  the  court 
is  of  opinion,  however,  that  the  chancellor 
should,  in  order  to  grant  complete  relief  to 
the  parties  to  the  action,  have  decreed  in  fa- 
vor of  appellant  Wooten  for  a  cancellation  of 
bis  deed  to  the  HendrIX'  College  conveying 
the  hotel  property ;  and  the  cause  is  remand- 
ed, with  directions  to  enter  a  further  decree 
granting  that  relief.  Inasmuch,  however,  as 
that  relief  concerns  only  the  two  appellants, 
Hendrix  College  and  Wooten,  the  costs  of 
appeal  should  be  adjudged  against  the  for- 
mer, and  not  against  appellees,  and  it  is  so 
ordered. 


ST.  LOUIS  &  ABECANSAS  LUMBER  ft 
MFG.  CO.  v.  GODWIN  et  aL 

(Supreme  Court  of  Arliansas.    Jan.  27,  190S.) 

1.  Taxation— Tax  Title — Deed. 

Acts  1881,  p.  70,  §  15,  prescribefl  the  fonn 
of  the  deed  to  be  executed  by  the  conuniasioner 
in  proceedings  to  enforce  the  payment  of  over- 
due taxes,  and  provides  that,  after  confirmation 
of  the  sale  and  the  expiration  of  the  period  for 
redemption,  the  commissioners  shall  execute  a 
deed  to  the  purchaser  in  the  manner  provided  \>j 
law  in  cases  of  sales  in  other  chancery  proceeo- 
ings.  Kirby's  Dig.  {  6323,  provides  that  a  con- 
veyance by  a  commissioner  shall  not  pass  any 
right  tmtil  it  has  l)een  examined  and  approved 
by  the  court  which  approval  shall  be  indorsed 
on  the  conveyance  and  recorded  with  it  Held 
that  where  an  order  duly  entered  of  record 
confirmed  the  sale  and  directed  the  commission- 
er to  execute  a  deed,  a  conveyance  by  the  com- 
missioner, without  the  examination  and  ap- 
proval of  the  court  gave  the  purchaser  an  equi- 
table title,  and  the  former  owners  were  not  en- 
titled to  have  the  sale  and  conveyance  canceled 
on  account  of  the  defect. 

2.  Same— Bona  Fioc  Pitbchasebs. 

The  title  of  a  bona  fide  purchaser  of  land 
from  the  holder  of  a  tax  deed  cannot  be  defeat- 
ed by  proof  that  his  grantor  was  the  agent  for 
the  original  owner  and  in  purchasing  the  tax 
title  was  guilty  of  improper  conduct  toward  hia 
principal. 

3.  Same— Rbcovkbt  or  PBoncBTT— Laches. 

Where  an  action  attacking  a  tax  deed  was 
not  brought  until  17  years  after  the  sale,  and 
14  years  after  the  execution  of  the  tax  deed, 
and  in  the  meantime  the  lands  were  greatly  en- 
hanced in  value,  and  had  been  twice  conveyed  t» 
innocent  purchasers  for  valuable  coosiderationa 
by  the  holder  of  the  tax  title,  and  such  pur<dia»- 
ers  continually  paid  taxes  for  many  years,  plain- 
tiffs were  barred  by  laches. 

Appeal  from  Desha  Chancery  Court;  Mar- 
cus L.  Hawklus,  Chancellor. 

Action  by  E.  M.  Godwin  and  others  against 
the  St.  Louis  &  Arkansas  Lumber  &  Mann- 
facturing  Company.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Reversed  and 
remanded,  with  directions  to  dismiss. 

F.  M.  Rogers,  for  api>ellant  J.  W.  Dickin- 
son, for  appellees. 

Mcculloch,  J.  This  is  a  suit  in  equity 
instituted  by  the  appellees,  B.  M.  Godwin, 
as  widow,  and  the  children  of  one  Allen  God- 
win, deceased,  against  appellant  to  remove 
an  alleged  cloud  on  their  title  to  certain 
lands  in  Desha  county. 

Allen  Godwin  was  originally  the  owner  of 
the  lands  in  controversy,  and  the  same  were 
sold  to  D.  H.  Reynolds  under  a  decree  of  the 
chancery  court  in  an  overdue  tax  proceed- 
ing. The  commissioner  of  the  court  conveyed 
the  lands  to  Reynolds,  and  he  conveyed  the 
same  to  one  Smith,  who  In  turn  sold  and 
conveyed  them  to  appellant  for  a  valuable 
consideration,  recited  in  the  deed.  It  is  al- 
leged In  the  complaint  that  at  the  time  of 
the  sale  of  the  land  under  the  decree  and  the 
purchase  by  Reynolds,  he  was  agent  of  the 
said  Godwin,  and  was  charged  with  the  duty 
of  paying  the  taxes  upon  the  land,  and  that 
he  had  in  his  hands  funds  furnished  him  by 
Godwin  with  which  to  pay  the  taxes.    An  at- 
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tack  is  also  made  on  tbe  conveyance- to  Rey- 
nolds on  the  ground  that  the  same  was  exe- 
cuted and  delivered  by  the  commissioner  to 
■aid  purchaser  without  the  examination  and 
approval  of  the  court  Indorsed  upon  the  deed. 

The  statute  authorizing  proceedings  In 
chancery  courts  to  enforce  the  jteyment  of 
overdue  taxes  (Acts  1881,  p.  70,  c.  S9,  S  15) 
prescribes  the  form  of  the  deed  to  be  execut- 
ed by  the  commissioner,  and  provides  that, 
after  confirmation  of  the  sale  and  the  expira- 
tion of  the  period  for  redemption,  the  com- 
missioner shall  execute  a  deed  to  the  pur- 
chaser In  the  manner  provided  by  law  in  cas- 
es of  sales  In  other  chancery  proceedings. 
The  statute  regulating  the  execution  of  deeds 
by  commissioners  in  chancery  is  as  follows: 
"A  conveyance  by  a  commissioner  shall  not 
pass  any  right  until  It  has  been  examined 
and  approved  by  the  court,  which  approval 
tball  be  indorsed  on  tbe  conveyance  and  re- 
corded with  it."  Klrby's  Dig.  i  6323.  The 
conveyance  was  In  the  precise  form  pre- 
scribed by  tbe  statute.  Conceding  that  tbe 
conveyance  executed  and  delivered  without 
the  examination  and  approval  of  the  court 
was  Ineffectual  for  conveying  the  legal  title, 
tbe  sale  and  confirmation  passed  the  equita- 
ble title  to  the  purchaser.  The  sale  was  duly 
confirmed  by  the  court  by  an  order  en- 
tered of  record,  an  order  was  also  entered 
directing  the  commissioner  to  execute  a  deed, 
and  the  purchaser  was  and  Is  entitled  as  a 
matter  of  right  to  a  conveyance  In  the  form 
prescribed  by  the  statute,  examined  and  ap- 
proved by  the  court  Having  the  equitable 
title,  either  the  purchaser  or  his  grantee  can 
assert  It  as  a  defense  In  a  suit  against  him 
for  the  land.  Daniel  v.  Gamer,  71  Ark.  484, 
76  S.  W.  1063 ;  Gates  v.  Gray  (Ark.)  106  S. 
W.  947.  The  alleged  defect  in  the  commis- 
sioner's deed  to  Reynolds  was  therefore  not 
available  to  the  appellees.  They  are  not  en- 
titled to  have  the  sale  and  conveyance  can- 
celed on  account  of  this  defect. 

There  is  evidence  tending  to  show  that 
Reynolds,  who  died  before  the  commencement 
of  this  suit,  was  the  agent  of  Godwin,  and 
had  funds  in  his  hands  with  which  to  pay 
the  taxes.  It  is,  however,  affirmatively  shown 
that  appellant  purchased  the  lands  and  paid 
a  valuable  consideration  therefor  without  any 
notice  of  Reynolds'  agency  or  any  other  de- 
fect In  the  title.  Appellant  was  charged  with 
the  notice  of  the  alleged  defect  in  the  deed 
which  was  In  his  chain  of  title,  but  not  mat- 
ters in  pals,  which  affected  the  validity  of 
the  sale.  Appellant  was  therefore  an  inno- 
cent purchaser,  and  Its  title  cannot  be  de- 
feated by  proof  of  Improper  conduct  of  his 
grantor  toward  the  original  holder  of  the 
title.  An  Innocent  purchaser  takes  title  free 
from  such  equities. 

Appellees  are  also  barred  by  laches  from 
maintaining  this  suit.  Osceola  Land  Co.  v. 
Henderson,  81  Ark.  432.  100  S.  W.  886; 
Turner  v.  Burke,  81  Ark.  352,  99  S.  W.  76. 
Tbe  proof  shows  that  this  suit  was  not  com- 


menced until  17  years  after  the  purchase  by 
Reynolds,  and  14  years  after  the  execution  of 
his  deed.  In  the  meantime,  the  lands  were 
greatly  enhanced  in  value,  and  had  been 
twice  conveyed  to  innocent  purchasers  for 
valuable  considerations,  who  continuously 
paid  taxes  for  many  years.  If  it  be  true  that 
Reynolds  was  the  agent  of  Godwin  for  the 
purpose  of  paying  taxes  and  violated  bis 
tmst  by  purchasing  the  lands,  Mrs.  Godwin 
was  advised  of  that  fact  many  years  t>efore 
the  commencement  of  this  suit,  for  she  is  the 
only  person  who  testifies  to  those  facts,  and 
says  that  she  and  her  husband  knew  of  Rey- 
nolds' purchase  before  the  death  of  Godwin. 
Under  such  circumstances,  equity  forbids 
that  the  title  of  an  occupant  should  be  dis- 
turbed. 

Reversed  and  remanded,  with  directions  to 
dismiss  the  complaint  for  want  of  equity. 


ROCK  ISLAND,  A.  &  L.  RY.  CO.  v.  STE- 
VENS. 

(Supreme  Ooart  of  Arkansas.     March  2,  1908.) 

•  For  majority  opinion,  see  106  S.  W.  1032. 

McCULLOCH,  J.  (dissenting).  I  dissent  from 
tbe  rule  announced  in  this  case  that  plaintiff 
cannot  recover  because  she  failed,  under  the 
circumstances  described,  to  notify  the  conduct- 
or of  her  desire  to  get  off  at  Smith's  CiroBBlng. 
I  think  that  it  was  the  duty  of  the  conductor 
to  ascertain  whether  or  not  he  had  passengers 
for  that  place,  or  to  give  passengers  reason- 
able opportunity  to  notify  him  of  that  fact 
He  knew,  of  course,  that  the  rules  of  the 
company  permitted  the  sale  of  tickets  ft>r 
that  station,  and  he  was  therefore  apprised 
of  the  fact  that  passengers  for  that  station 
might  be  on  board  the  train.  When  be  found 
that  he  could  not  in  the  regular  course  of  his 
trip  through  the  train  collecting  fares,  go 
through  the  entire  train  before  reaching  tbe 
flag  station,  he  could  have  passed  through 
each  coach  and  Inquired  for  passengers  for 
the  flag  station,  and  falling  to  do  this,  he 
ought  to  have  stopped  the  train.  In  other 
words,  he  ought  to  have  given  passengers  tor 
that  station  a  reasonable  opportunity  to  noti- 
fy him  of  their  iwesence  on  the  train,  or  to 
have  stopped  the  train  at  the  station.  Hie 
initial  du^  was  upon  him,  and  not  upon  the 
passenger.  It  seems  to  me  too  onerous  a 
duty  to  put  upon  a  passenger — especially  up- 
on a  woman — to  require  her  to  go  through 
a  moving  train,  from  coach  to  coach,  for  the 
purpose  of  notifying  the  conductor  of  the 
place  of  destination.  Passengers  are  expected 
to  remain  In  their  seats,  or  at  least  in  the 
coach  to  which  they  are  assigned,  and  not  to 
move  about  from  coach  to  coach.  Of  course, 
if  the  plaintiff  had  failed,  after  reasonable 
opportunity  given,  to  notify  the  conductor  of 
her  destination,  then  she  would  have  been 
guilty    of   contributory    negligence,    and   she 
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could  not  recover.  But  no  such  queBtlon  Is 
presented  la  this  case.  It  is  admitted  that 
the  conductor  never  went  Into  the  coach  occu- 
pied by  plaintiff  until  after  the  train  passed 
Smith's  Crossing.  Therefore  she  could  not, 
without  disregarding  her  own  safety,  Iiave 
sought  out  the  conductor  to  give  notice  of  her 
destination. 

I  think  the  learned  judge  who  tried  the  case 
below  'had  the  correct  idea  of  the  law  con- 
cerning the  duty  of  a  carrier,  and  so  ex- 
pressed it  to  the  jury  In  his  instructions. 
Of  course,  the  remark  inadvertently  made 
concerning  the  custom  of  railroads  in  regard 
to  stopping  trains  at  suburban  stations  was 
Improper;  but  It  does  not  appear  that  any 
prejudice  could  have  resulted  to  appellant 
from  the  remark.  It  Is  undisputed  that  the 
plaintiff  was  carried  by  lier  destination,  and 
that  the  conductor  gave  her  no  reasonable  op- 
portunity to  notify  him  of  her  destination. 
This  made  out  a  case  of  negligence  on  the 
part  of  Uie  company. 

The  Judgment  should.  In  my  <H>inion,  be 
affirmed. 


MISSOURI  &  N.  A.  E.  00.  v.  BRATTON. 
(Supreme  Court  of  Arkansas.     Feb.  17,  1908.) 

1.  Appbai,  and  Ebbob  —  Resebviwg  E<xcep- 
tio  ns— in8tbtjct10h8. 

Instructions  cannot  be  considered  on  ap- 
peal, where  no  exceptions  thereto  were  saved. 

lEA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  i  1B18.] 

2.  RAIIAOADS— IHJUST  TO  PSBSONS  ON  TKAOK. 

In  an  action  for  the  death  of  a  passenger 
struck  by  a  train  after  alighting  from  it,  and 
while  walking  along  the  track  between  the  sta- 
tion and  a  street,  where  the  evidence  shows  that 
passengers  have  been  accnstomed  since  the  road 
was  bmlt  to  go  over  such  track  with  defendant's 
knowledge  and  apparent  acquiescence,  the  jury 
is  Justified  in  finding  that  deceased  was  not  a 
trespasser,  but  was  on  the  track  at  least  by  suf- 
ferance, if  not  by  invitation. 

[EM.  Kote.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §{  122&-1234.] 

3.  SAMB— OONTBIBUTOBT    NEOUOSnCE— QUBS- 
TIOH  FOB  JXJBT. 

In  an  action  for  the  death  of  a  passenger 
while  walking  on  a  railroad  track  between  the 
station  and  a  street  after  alighting  from  the 
train,  the  evidence  held  to  raise  a  question  for 
the  jury  whether  it  was  the  duty  of  deceased 
to  look  and  listen  for  the  approaching  engine 
that  struck  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  S  1S79.I 

4.  Same. 

Where  the  circumstances  are  such  that  one 
of  ordinary  prudence,  who  was  injured,  might 
not  expect  a  train  to  pass  at  that  moment,  it  is 
a  question  for  the  jury  whether  or  not  be  was 
gouty  of  contributory  negligence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  gS  1S77-1S80.] 

Appeal  from  Circuit  Court,  Searcy  County ; 
Brice  B.  Hudgins,  Judge. 

Action  by  Benjamin  Bratton,  Jr.,  adminis- 
trator of  Benjamin  Bratton,  Sr.,  deceased, 
against  the  Missouri  &  North  Arkansas  Ball- 


road  Company.    Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

This  suit  was  brought  by  Benjamin  Brat- 
ton, Jr.,  as  administrator  of  the  estate  of 
Benj.  Bratton,  Sr.,  to  recorer  of  appellant 
damages  for  the  alleged  negligent  killing  of 
Benj.  Bratton,  Sr.,  in  operating  its  passenger 
train.  The  negligence  alleged  was  the  use 
of  a  boiler  and  engine  that  were  "badly  out  of 
repair" ;  that  the  engineer  and  fireman  fail- 
ed to  keep  a  proper  lookout:  that  they  fail- 
ed to  "sound  a  whistle,  ring  a  bell,  or  give 
any  kind  of  alarm  to  passengers  on  the  track 
of  the  approach  of  the  locomotive."  The  com- 
plaint alleged  that  the  appellant  had  "at  all 
times  allowed  its  passengers  and  the  public 
generally  to  use  its  tracks  and  road  in  going 
to  and  returning  from  the  town  of  Leslie  to  its 
depot."  and  set  forth  the  manner  of  the  In- 
jury as  follows:  "That  on  the  6th  day  of  No- 
vember, 1906,  Benjamin  Bratton,  the  de- 
ceased, was  a  passenger  on  defendant's  train, 
and  that  he  with  another  passenger,  left  the 
depot  at  Leslie  and  started  walking  down  the 
track,  as  was  the  custom,  in  the  direction  of 
the  town  of  Leslie,  being  Immediately  behind 
the  train  until  It  backed  off  on  a  Y,  and  then 
the  deceased,  with  others,  kept  on  down  the 
track,  when  the  locomotive  propelling  said 
train  immediately,  and  without  keeping  a 
proper  lookout,  and  with  a  poor  and  insuffi- 
cient headlight,  and  with  a  locomotive  and 
engine  badly  out  of  repair,  came  back  on  the 
main  line  and  followed  on  after  him,"  knock- 
ing him  down,  and  severely  Injuring  him  ;  that 
Bratton  "suffered  most  excruciating  pain  and 
died  as  a  result  of  his  injuries."  Damages 
were  laid  at  $25,000.  The  answer  of  appel- 
lant admitted  that  Benjamin  Bratton  was 
killed  by  its  train,  but  specifically  denied 
each  and  all  the  allegations  of  negligence. 
The  appellant  admitted  that  Its  tracks  were 
used  by  passengers,  but  denied  that  It  con- 
sented to  such  use,  and  averred  that  there 
was  ample  room,  consisting  of  a  public  high- 
way by  the  side  of  Its  tracks,  where  passeng- 
ers would  be  entirely  out  of  danger  from  its 
trains.  Appellant  averred  "that  it  was  Its 
invariable  custom  when  its  trains  arrived  at 
Leslie  to  give  passengers  time  to  debark,  then 
to  move  train  down  track  toward  Leslie  so  as 
to  back  onto  the  Y,  and  after  cutting  k>ose  the 
cars  from  the  engine  and  tender  then  to  move 
its  engine  and  tender  down  to  the  water  tank, 
there  to  take  water  as  a  daily  custohi;  but 
defendant  avers  that  It  moved  down  slowly, 
not  exceeding  a  rate  of  four  miles  per  hour, 
during  all  of  which  time  it  was  ringing  the 
bell,  the  same  being  the  usual,  customary, 
and  proper  warning  to  persona  on  the  track." 
Appellant  denied  that  Bratton  suffered  great 
bodily  pain,  but  averred  that  he  was  render- 
ed unconscious  by  the  shock,  and  died  there- 
for, without  pain.  Appellant  then  set  up 
contributory  negligence  on  the  part  of  Brat- 
ton in  "going  upon  the  track  at  a  time  when 
he  knew  tliat  the  train  was  due  to  pass  over 
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it,  and  that  be  placed  himself  immediately  in 
front  of  the  engine  and  so  cloBe  thereto  that 
it  was  impossible  for  the  servants  in  charge 
of  the  train  to  dlBcover  his  danger,  and  aver- 
red that  the  said  servants  did  not  discov- 
er the  intestate  in  time  to  avoid  the  injury 
by  the  use  of  all  the  reasonable  means  with- 
in Its  power."  Appellant,  therefore,  denied 
liability.  After  the  evidence  was  adduced, 
and  the  Jury  was  instructed.  It  returned  a 
verdict  for  appellee  in  the  snm  of  $2,S00.  Ap- 
pellant moved  in  arrest  of  Judgment,  alleging 
"that  the  facts  set  forth  in  the  complaint  do 
not  constitute  a  cause  of  action."  Motion  for 
new  trial  was  overruled,  and  this  appeal  was 
didy  prosecuted.  Other  facts  stated  in  opin- 
ion. 

Crump,  Mitchell  &  Trimble,  for  appellant 
TT.  S.  Bratton  and  H.  H.  Myers,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
Appellant  assigns  as  error  in  its  motion  for 
new  trial  the  giving  of  Instruction  Nos.  2, 
4,  and  6,  on  the  court's  own  motion.  But 
there  were  no  exceptions  saved  to  the  giving 
of  these  instructions,  and  we  cannot  there- 
fore consider  these  assignments  of  error. 

Among  other  requests  for  instructions 
asked  by  api>ellant  was  the  following:  "You 
are  instructed  that  when  the  deceased,  Ben- 
jamin Bratton,  Sr.,  approached  the  railroad 
track  of  the  d^endant  and  proceeded  to  walk 
on  the  same,  he  was  bound  to  exercise  or- 
dinary prudence,  as  was  fairly  commensurate 
with  the  nature  of  the  risk.  If  be  could  see 
for  a  distance  up  or  down  the  track,  he  was 
tx>und  to  look  to  see  whether  a  train  was 
-approaching,  and  If  the  track  could  have  been 
-seen  for  only  a  short  distance,  he  was  bound 
to  look  and  listen  for  an  approaching  train 
or  engine,  and  if  you  find  that  by  the  exercise 
of  these  senses  he  might  have  avoided  the  in- 
Jury,  no  recovery  can  be  made."  Appellant 
dniy  saved  its  exceptions. 

Benjamin  Bratton,  an  aged  man,  on  the 
night  he  was  killed,  bad  been  a  passenger  on 
appellant's  train  from  the  town  of  Marshall  to 
the  town  of  Leslie,  in  Searcy  county.  He  de- 
t>arked  from  the  train  at  the  depot  at  Leslie, 
and  was  walking  along  the  traCk  of  appellant, 
going  toward  Leslie.  There  was  to  be  a  public 
speaking  at  Leslie,  and  many  passengers  had 
gone  down  to  Leslie  from  Marshall  to  attend 
the  speaking.  Tlie  town  of  Leslie  was  some 
distance  from  the  depot  of  appellant.  The 
passengers  when  they  arrived  at  the  depot 
usually  went  along  the  trade  of  appellant  In 
going  to  the  town  of  Leslie.  That  bad  been 
the  cnstom  since  appellant's  road  had  been 
built  The  roadbed  and  dump  of  appellant 
extended  to  a  certain  creek  between  the  depot 
and  tbe  town,  and  a  bridge  over  that  creek 
that  foot  travelers  crossed  extended  part  of  tbe 
way  oa  the  dump  of  appellant's  roadbed.  The 
evidence  was  abundant  to  show  that  Bratton 
oa  tbe  night  in  question  was  going  along  tbe 


vray  that  passengers  had  been  accustomed  to  go 
over  appellant's  track,  with  Its  knowledge  and 
apparent  acquiescence,  since  the  building  of  its 
road.  The  Jury,  therefore,  were  warranted  In 
finding  that  Bratton  was  on  the  track  of  ap- 
pellant at  least  by  sufferance,  if  not  by  implied 
invitation,  and  that  he  was  not  a  trespasser. 
See  Gamer  v.  Trumbull,  94  Fed.  323,  3«t  C. 
C.  A.  861,  and  cases  cited. 

It  was  the  invariable  rule,  as  shown  by 
witnesses  for  appellant  for  the  engine,  after 
arriving  at  the  depot,  to  go  down  to  the  wa- 
ter tank,  and  it  did  on  this  occasion  as  it 
had  always  done.  But  It  appears  from  the 
testimony  of  one  of  the  witnesses  for  appel- 
lant that  there  was  reason  for  the  conclusion 
or  belief  on  the  part  of  those  who  were  walk- 
ing on  the  track  that  the  engine  had  already 
been  down  to  tbe  water  tank,  and  that  it 
would  not  again  run  over  the  track  in  the  di- 
rection the  travelers  were  going  at  the  time 
Bratton  was  killed,  for  one  witnc-ss  of  ap- 
pellant testified  as  follows :  "The  train  had 
gone  down  and  up  there  on  the  side  track  and 
stopped.  As  the  train  came  back  the  old 
man  (Bratton)  was  in  the  middle  of  the  track, 
and  X  said:  'Look  out'  He  stuped  off,  and 
the  train  went  on  the  siding.  I  got  on  the 
track  again.  I  heard  the  train,  and  I  look- 
ed back,  and  it  was  OMuing.  We  had  gotten 
right  there  at  tbe  switch,  and  tbe  shadow 
of  the  tank  was  there.  The  old  maw  steiq>ed 
onto  the  main  line  and  went  into  the  shadow 
of  tbe  tank  about /the  same  time,  and  I  do 
not  know  whether  the  train  hit  him,  or 
whether  he  got  his  foot  across  tbe  bar  and 
fell  down.  The  engine  came  very  near  hit- 
ting me.  The  bell  was  ringing  before  the 
engine  started,  and  tbat  was  what  caused  me 
to  look  around."  The  witness  was  asked 
this  question:  "How  close  was  the  engine  to 
him  when  you  first  saw  him?  Point  out  your 
positions  on  this  map.  A.  (Indicating  on  the 
map).  It  was  my  understanding  that  the 
train  was  going  to  stay  there  on  that  siding. 
I  beard  tbe  engine  tiell  ringing,  and  the  ex- 
haust at  the  same  time,  and  I  looked  around 
and  saw  it  coming  right  close  to  me.  I  stepped 
off  right  quick.  The  old  gentleman  was  right 
close  to  me.  He  stepped  on  where  the  tank 
makes  a  shadow.  I  do  not  know  how  It  Iiap- 
pened.  I  do  not  know  whether  It  knocked 
him  down  or  be  fell  down.  Q.  (handing  wit- 
ness paper).  Point  out  where  yon  were.  A. 
We  stepped  off  right  along  here  somewhere 
(Indicating).  After  It  went  on  tbe  siding 
we  continued  our  walking  along  here.  Right 
there  Is  where  he  fell  down,  or  tbe  engine 
knocked  him  down,"  etc  Again  this  witness 
was  asked,  "How  far  Is  it  from  the  depot 
to  the  switches?"  and  answered:  "One  hun- 
dred and  fifty  or  200  yards."  "Q.  After  the 
train  left  tbe  depot  to  pull  down  to  tbe  switcb 
you  and  Mr.  Bratton,  I  believe  you  said,  start* 
ed  down  the  track,  following  after  the  train. 
Now,  then,  the  train  had  to  go  200  or  300 
yards  to  the  swItclL    What  did  they  do  aft- 
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er  they  got  down  there?  A.  I  was  not  ac- 
quainted with  their  manner  of  doing.  I 
thought  they  were  going  to  the  tank  to  get 
water.  Q.  They  were  not  going  to  back  the 
train  In  there?  A.  Yes,  sir;  It  was  my  be- 
lief that  when  they  went  back  on  the  side 
track  that  there  was  where  they  would  stay 
the  balance  of  the  night." 

We  are  of  the  opinion  from  this  testimony 
that  It  was  not  proper  for  the  <!ourt  to  tell 
the  Jury,  as  matter  of  law,  that  it  was  the 
duty  of  Brattou  to  look  and  listen.  It  was 
rather  a  question  for  the  Jury  to  say  under 
the  circumstances  whether  It  was  the  duty 
of  Bratton  to  look  and  listen.  It  appears 
from  the  testimony  of  the  witness  Just  quoted 
that  the  impression  was  made  on  his  mind 
that  the  engine  had  retired,  so  to  speak,  for 
the  night,  when  It  backed  In  on  the  Y  or  "sid- 
ing." The  same  impression  was  doubtless 
made  upon  Bratton.  At  least  the  Jury  might 
have  so  found.  And  in  the  light  of  this  evi- 
dence It  is  impossible  for  us  to  say  that  the 
Impression  was  not  well  founded.  The  record 
shows  that  a  map  or  plat  was  used  to  ex- 
plain the  situation,  distances,  etc.  The  wit- 
nesses used  this  map  or  plat  In  giving  the 
Jury  a  detailed  statement  of  the  surroundings 
of  Bratton  at  the  time  he  was  killed.  That 
map  has  not  been  brought  into  the  bill  of 
exceptions,  and  is  not  in  the  record.  So  a 
materiil  part  of  the  evidence  upon  which  the 
Instructions  were  based  and  the  verdict  was 
grounded  Is  not  before  us.  The  court  did  not 
err  In  refusing  the  instruction.  The  case  on 
the  facts  is  not  like  the  cases  of  Railway  v. 
Crabtree,  69  Ark.  1S4,  62  S.  W.  64,  Tiffin  v. 


Railway,  78  Ark.  55,  83  S.  W.  564  Bams  v. 
Railway,  76  Ark.  18,  88  S.  W.  824,  Railway 
V.  Martin,  61  Ark.  549,  S3  &  W.  1070.  and 
Railway  v.  Blewltt,  65  Ark.  235,  45  S.  W. 
548,  where  it  is  held  under  tlie  facta  tbere 
presented  that  It  was  the  absolute  duty  of  the 
party  injured  to  have  k>oked  and  Ust^ied. 
The  case  at  bar  is  more  like  the  case  of  Scott 
V.  Railway,  79  Ark.  187,  95  S.  W.  490,  116 
Am.  St.  Rep.  67,  and  the  principle  tbere 
annotmced  controls  here.  Where  the  drcmn- 
stances  are  such  that  one  of  ordinary  pru- 
dence might  not  expect  a  train  to  pasa  at 
that  moment,  it  is  a  question  for  the  Jury  to 
determine  whether  or  not  he  has  been  guilty 
of  contributory  negligence.  See  TifSn  v.  Rail- 
way, 78  Ark.  55,  93  S.  W.  564,  where  excep- 
tions are  recognized  to  the  general  rule. 
Ferguson  v.  Wisconsin  Central  Ry.  Co.,  63 
Wis.  145,  23  N.  W.  123. 

It.  is  unnecessary  for  us  to  discuss  in  detail 
the  question  of  the  n^ligence  of  the  appel- 
lant and  the  contributory  negligence  of  Brat- 
ton. It  «uffices  to  say  that  we  have  careful- 
ly considered  the  record  bearing  upon  tbetw 
questions,  and  we  find  no  error  In  the  In- 
structions of  the  court  They  were  proi>erly 
submitted.  There  was  sufficient  evidence  to 
support  the  verdict  of  the  Jury,  and  to  make 
these  jury  questions.  There  was  also  evidence 
to  sustain  the  finding  that  Bratton  was  con- 
scious after  his  Injuries,  and  that  be  endured 
Intense  pain.  Tbi  amount  of  the  verdict  if 
not  questioned. 

The  case  so  far  as  this  record  discloses 
was  properly  tried,  and  the  Judgment  is  there- 
fore affirmed. 
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CITT  OF  CARTHAGE  y.  GARNER  et  at 

(Sopreme  Court  of  Missouri,   Division  No.   1. 

Feb.  28,  1906.) 

1.  MUNICIPAI.  COSFOSATIORS— TTSE  AND  RBOU- 
I.ATION  OF  FOBLIC  PLACBS— StBEBTS— POW- 
EB  TO  CORTBOI,  AND  REQUI.ATK  &BECTION  OF 

TEi.in>HONE  Poles  in  Stsbets. 

By  the  direct  provision  of  Rev.  St.  1899, 
I  5837  [Ann.  St.  1906.  p.  2951],  the  council 
of  cities  of  the  third  class  may  enact  proper 
legislation  to  reeulate  the  erecting  of  telephone, 
telegraph,  and  electric  light  poles  and  the  mak- 
ing of  excavation  in  any  street,  alley,  etc.,  in 
the  city. 

2.  Same>— ToBTS— Obbtbuction  in  the  Stbxetb 
— DtJTY  TO  Remove  Defects. 

Tile  city  has  control  of  the  streets  and  owes 
a  duty  to  the  public  to  keep  them  in  reason- 
ably safe  condition,  and  is  liable  for  damages 
resulting  from  its  failure  to  do  so. 

[E<d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  }g  1612-1615.] 

8.  CONSTITITTIONAI.  LAW  —  OBLIGATION  OF 
OONTBAOTS— CONTKACTS    OF    MUNICIPALITIES 

—Right  to  Use  Stbeets. 

The  Revised  Ordinances  of  1901  of  the 
city  of  Carthage  (chapter  14,  art.  6,  §§  653,  554) 
make  it  a  misdemeanor  to  excavate  in  streets, 
sidewalks,  etc.,  without  first  making  application 
to  the  city  clerk  for  permit  to  do  the  work, 
which  i>eriDit  shall  be  granted,  unless  the  ex- 
cavation is  expressly  prohibited  by  the  city  or- 
dinance. Beld,  in  a  prosecution  of  employes  of 
a  telephone  companjr  for  erecting  telephone 
poles  without  a  permit,  that  the  ordinance  did 
not  impair  the  company's  franchise  to  erect  and 
maintain  a  telephone  line  in  the  streets,  but  was 
a  valid  police  regulation  of  the  use  of  the  streets. 

4.  Municipal  Corporations — Delegation  of 
Power  bt  Municipality. 

The  ordinance  was  not  a  delegation  of  leg- 
islative power  to  the  city  clerk,  since  the  is- 
suing of  the  permit  was  not  discretionary,  but 
was  a  ministerial  act  which  the  clerk  could 
be  compelled  to  perform  if  he  arbitrarily  re- 
fused. 

5.  Sake— Reasonableness  of  Regulation. 

The  ordinance  was  not  on  its  face  or  under 
the  drcumstances  an  unreasonable  police  regula- 
tion of  the  use  of  the  streets. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {  1378.] 

6.  SAlu^— Surrender  or  Restriction  of  Pow- 
er BT  Contract  or  License. 

A  corpjoration  must  exercise  its  charter  and 
franchise  rights  subject  to  the  reasonable  police 
regulation  of  the  city,  and  a  charter  or  contract 
with  the  city  undertaking  to  abrogate  or  abridge 
its  police  power  in  its  charter  is  void  in  so  far 
as  It  infringes  upon  the  exercise  of  that  power. 

7.  Same  —  Telegraphs  and  Telephones  — 
Regulation  and  Operation  —  Municipal 
Regulation. 

The  Revised  Ordinances  of  1901  of  the  city 
of  C«rthage  (chapter  14,  art.  6,  §§  553,  554), 
making  it  a  misdemeanor  to  excavate  in  the 
streets,  etc.,  without  first  making  application  to 
the  city  clerk  for  permit  to  do  the  work,  are  not 
repugnant  to  the  legislative  policy  of  the  state 
as  manifested  by  Rev.  St.  1899,  c.  12,  art.  6 
[Ann.  St  1906,  pp.  1025-1033],  relating  to  the 
incorporation  of  telephone  companies  and  their 
rights,  duties,  and  liabilities  to  the  charters  and 
franchises,  since  the  ordinance  took  away  no 
charter  or  rights  from  such  companies,  but  are 
only  a  reasonable  police  regulation  of  the  man- 
ner of  exercising  such  rights. 

Appeal  from  Circuit  Court,  Jasper  Comity; 
Hugb  Dabbs,  Judge. 

R.  W.  Garner  and  Joe  Lawson  were  eon- 
Tlcted  of  TlolatiDg  an  ordinance  prohlbitlns 


excavations  in  tbe  city  streets  without  a  per 
mit,  and  they  appeal.    Affirmed. 

McReynolds  ft  Halliburton,  for  appellants 
J.  D.  Harris,  for  respondent. 

GRAVES,  J.  This  Is  a  prosecution  for  the 
violation  of  an  ordinance  of  tbe  city  of  Car- 
thage, instituted  by  proper  information  of  tbe 
dty  attorney  before, the  police  judge  of  said 
city.  Defendants  were  convicted  In  tbe  po- 
lice court,  and  appealed  to  the  circuit  court, 
wherein  was  had  a  trial  upon  an  agreed 
statement  of  facts,  at  which  trial  defendants 
were  again  convicted  by  that  court,  and  this 
appeal  Is  the  result  The  case  reaches  this 
court  by  reason  of  a  constitutional  question. 

The  city  of  Carthage  is  a  city  of  the  third 
class.  In  1895  said  city  passed  an  ordinance 
granting  to  the  American  EHectrlc  Telephone 
Company  of  Kokomo,  Ind.,  the  right  to  con- 
struct, operate,  and  maintain  telephone  lines 
and  operate  a  telephone  exchange  In  said 
city,  which  said  franchise  and  right  were 
duly  accepted  by  sai^  company.  This  ordi- 
nance is  quite  lengthy,  and  will  not  be  set 
out,  but  such  portions  as  may  become  neces- 
sary will  be  noted  later.  The  remaining  por- 
tion of  such  agreed  statement  of  facts,  which 
In  addition  to  outside  facts  contains  sections 
of  different  ordinances  brought  into  question, 
is  as  follows: 

"That  said  American  Electric  Telephone 
Company  accepted  said  ordinance  and  com- 
plied with  the  terms  thereof,  and  constructed 
an  electric  telephone  system  in  the  said  city, 
and  in  so  doing  erected  and  constructed  a 
telephone  line  along  and  on  Garrison  avenue 
and  Chestnut  street  in  said  city  where  they 
cross  each  other,  with  the  necessary  poles, 
wires,  etc.,  to  operate  same.    •    •    • 

"(4)  That  the  Home  Telephone  Company 
Is  a  corporation,  duly  Incorporated  in  August, 
1902,  under  article  6,  chapter  12  of  the  Re- 
vised Statutes  of  Missouri  of  1899  [Ann.  St 
1906,  pp.  1025-1033]. 

"(5)  That  the  Home  Telephone  has  by  pur- 
chase and  assignment  acquired  all  the  rights 
and  liabilities  of  the  American  Electric  Tele- 
phone Company  under  said  Ordinance  No. 
317. 

"(6)  That  defendant  Gamer  is  superintend- 
ent of  the  Home  Telephone  Company,  and 
defendant  Joe  Lawson  is  a  foreman  of  said 
company  in  the  work  of  constructing,  main- 
taining, and  repairing  of  Its  telephone  lines 
in  said  city. 

"(7)  That  in  the  Revised  Ordinances  of 
said  city  for  the  year  1901,  under  the  title 
of  '.Misdemeanors,'  being  part  of  article  6  of 
chapter  14,  are  sections  563  and  654,  which 
are  in  force  and  effect  and  which  are  as  fol- 
lows: 

"  'Sec.  563.  It  shall  be  unlawful  for  any 
person  to  make  or  cause  to  be  made  any 
excavation  in  any  sidewalk,  gutter,  street, 
avenue,  alley  or  public  highway  in  this  city 
without  first  making  application  in  writing 
to  the  city  clerk  for  a  permit  to  do  the  same. 
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Said  appUcatlOD  shall  be  signed  by  the  ap- 
plicant and  shall  state  the  location,  char- 
acter and  purpose  of  said  excavation.  Upon 
receipt  of  the  application  if  the  excavation 
described  therein  be  not  such  as  Is  expressly 
prohibited  by  the  ordinances  of  the  ci^,  the 
clerk  shall  grant  to  the  applicant  a  permit 
to  perform  said  work  which  said  permit 
shall  designate  the  time  in  which  said  work 
shall  be  performed. 

"  'Sec  554.  Any  person  who  shall  make  or 
cause  to  be  made  any  excavation  in  any  side- 
walk, gutter,  street,  avenue,  alley  or  public 
highway  in  the  city  of  Carthage  without 
first  making  application  for  and  obtaining 
the  permit  as  required  by  the  preceding 
section  shall  be  deemed  guilty  of  a  misde- 
meanor and  upon  conviction  thereof  shall  be 
fined  in  a  sum  not  less  than  one  dollar  nor 
more  than  one  htmdred  dollars.' 

"(8)  That  on  the day  of  July,  1906, 

there  was  standing,  just  Inside  the  curb  line 
of  the  sidewalk  at  the  northwest  corner  of 
Garrison  avenue  and  -Chestnut  street,  in  said 
city,  a  telephone  pole  of  said  company,  upon 
which  were  strung  wires  of  the  Home  Tele- 
phone Company  and  also  of  said  city.  That 
said  pole  had  been  in  said  position  and  in  use 
for  a  number  of  years.  That  by  reason  of 
the  Increase  In  business,  and  increase  in  num- 
ber of  wires  necessary  to  be  strung  thereon, 
said  pole  had  become  too  small,  and  waS' 
too  weak  to  carry  and  hold  such  wires,  and 
it  became  and  was  necessary  to  replace  said 
pole  with  a  newer  and  larger  pole;  and  on 
the  day  charged,  in  the  complaint  herein  de- 
.  fendant  Gamer  as  superintendent,  and  de- 
fendant Lawson  as  foreman,  dug  and  caus- 
ed to  be  dug  an  excavation  In  the  sidewalk 
at  the  northwest  corner  of  Garrison  avenue 
and  Chestnut  street,  for  the  purpose  of  set- 
ting said  new  pole  to  replace  said  old  pole, 
without  first  making  an  application,  in  writ- 
ing, to  the  city  clerk,  stating  the  location, 
character,  and  purpose  of  said  excavation, 
and  obtaining  a  permit  from  the  city  clerk 
of  said  city  as  required  by  said  section  664. 
That  said  excavation  as  it  was  being  made 
was  at  a  location  in  strict  eompllance  with 
tlie  terms  of  said  Ordinance  No.  317,  above 
set  out  and  in  compliance  with  chapter  20 
of  Revised  Ordinances  for  the  year  1901  of 
said  city,  which  Is  now  in  force  and  effect, 
the  material  parts  of  which,  as  to  this  con- 
troversy, are  as  follows: 

"'Sec.  599.  Any  telephone  or  telegraph 
company  dohig  business  or  desiring  to  do 
business  in  the  city  of  Carthage  duly  Incor- 
porated under  the  provision  of  article  forty- 
five,  ctiapter  forty-two,  of  the  Revised  Stat- 
utes of  Missouri  for  the  year  1899,  is  hereby 
authorized  to  set  its  poles,  wires  and  other 
fixtures  along  or  across  and  under  any  of  the 
public  streets  and  alleys  of  said  city  subject 
to  the  regulations  hereinafter  provided.' 

"  'Sec.  001.  The  poles  used,  as  herein  pro- 
vided, shall  be  of  good  sound  timber,  not  less' 
than  five  inches  in  diameter  at  the  upper 


end,  straight,  shapdy,  of  uniform  slee,  neatly 
planed  or  shaved,  thoroughly  painted,  shall 
be  supplied  with  iron  steps,  commencing  not 
more  than  seven  feet  from  the  surface  of  the 
ground.  AH  wires  run  upon  such  poles  shall 
be  run  at  a  height  of  not  less  than  twenty- 
five  feet  above  the  grade  of  the  street 

"  'Sec.  002.  Whenever  said  poles  are  erect- 
ed upon  any  street  of  said  city  they  diall  be 
placed  In  all  cases  whoi  practicable,  <m  the 
outer  edge  of  the  sidewalk  just  Inside  of  the 
curbstone,  and  on  the  line  dividing  the  bnild- 
Ings  one  from  the  other,  and  in  no  case  to 
be  placed  so  as  to  obstruct  the  drainage  of 
the  street  or  injure  or  damage  in  any  way 
the  curbstones  or  other  public  or  private 
property  <m  tlie  line  of  the  said  street  or 
alley  where  said  poles  are  located.'" 

Defendants  prayed  for  a  peremptory  In- 
struction, which  was  refused,  and  they  were 
adjudged  guilty  of  a  violation  of  sections 
653  and  554  of  the  Ordinances  as  above  set 
out  and  as  charged  in  the  complaint  Their 
fine  was  fixed  in  the  sum  of  $1  each,  and, 
being  unsuccessful  In  their  motion  for  new 
trial,  appealed  as  aforesaid.  Points  made 
will  be  noted  in  the  course  of  the  opinion. 

1.  It  is  urged  that  sections  553  and  664  of 
the  city  ordinances,  quoted  above,  and  rmitx 
which  the  defendants  were  convicted,  are 
void  as  to  the  Home  Telephone  Company, 
for  whom  defendants  were  working,  and 
therefore  void  as  to  defendants  In  this  case, 
for  four  reasons.  Of  tliese  in  their  order. 
The  first  reason  Is  thus  stated  in  the  brief 
of  learned  counsel:  "First.  It  delegates  the 
issuing  of  a  permit  to  the  unregulated  official 
discretion  of  the  city  clerk:  (1)  As  to  whetli- 
er  the  excavation  is  prohibited  by  ordinance 
(2)  The  time  in  which  the  work  shall  t>e 
done."  By  section  5837,  Rev.  St  1809  [Ann. 
St  1906,  p.  2961],  which  was  taken  from  the 
act  of  1893,  the  counsel  had  specific  author- 
ity to  regulate  the  erection  of  telephone  poles 
In  this  language:  "The  counsel  may  also 
regulate,  the  *  •  •  erecting  of  •  •  • 
telephone,  telegraph  and  electric  light  poles 
and  the  making  of  excavations  through  and 
under  the  sidewalks  or  hi  any  street  avenue, 
alley  or  other  public  place  in  the  dty."  This 
section  is  ample  authority  to  eminwer  the 
dty  council  to  l^^late  upon  the  subject 
But  In  addition  to  that  the  subject-matter 
of  these  two  sections  of  the  ordinance  falls 
within  the  general  police  power  of  the  city. 
The  city  has  control  of  its  streets,  and  it 
owes  to  the  public  a  duty  to  keep  them  In 
a  reasonably  safe  condition  and  thereby  avoid 
Injury.  If  the  city  fails  in  this  respect  it 
becomes  liable  for  ensuing  damages.  To 
our  minds  the  question  of  the  validity  of  this 
ordinance  under  the  objection  now  in  hand 
is  fully  settled  by  the  case  of  Westport  v. 
Mulholland,  159  Mo.  91,  GO  S.  W.  77,  63  U  R. 
A.  442.    In  that  case  we  said: 

"Defendant  was  convicted  and  fined,  in 
the  police  court  of  the  city  of  Westport  up- 
on a  charge  of  violation  of  a  city  ordinance. 
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of  which  the  flrat  section  Is:  'No  person  or 
persons  shall  tear  up,  dig  up  or  otherwise 
Interfere  with  any  of  the  streets  or  alleys 
within  the  limits  of  the  city  of  Westport 
without  the  permission  first  obtained  from 
the  board  of  aldermen  of  said  city.'  •  •  • 
That  the  city  could  not  by  Its  ordinance  de- 
piire  the  railroad  company  of  Its  franchise 
or  Impair  the  obligation  of  Its  contract  with 
the  county  court,  treating  the  grant  of  the 
franchise  and  Its  acceptance  as  a  contract,  is 
a  proposition  of  law  that  has  not  been  gain- 
said in  this  country  since  the  decision  In 
the  Dartmouth  College  Case  in  1819;  but 
that,  In  the  exercise  of  a  franchise,  the  safe- 
ty Or  well-being  of  the  public,  the  grantee. 
Is  under  the  control  of  the  police  powers  of 
the  state  Is  a  proposition  equally  well  settled. 
The  question  then  is,  is  the  authority  of  the 
manlclpallty  asserted  imder  that  ordinance 
the  Impairment  of  the  contract  or  only  a  rea- 
sonable regulation  of  Its  exercise?  In  con- 
struing the  ordinance,  for  the  purpose  of  test- 
ing Its  validity  under  the  Constitution,  we 
must  accord  to  it  a  reasonable  and  lawful 
purpose,  If  It  Is  susceptible  of  such,  and  must 
assume  that  in  its  exercise  a  wise  discretion 
will  be  used  by  the  city  officials,  either  of 
their  own  will  or  under  compulsion  of  the 
courts.  It  is  undoubtedly  true  that,  in  main- 
taining and  operating  its  railroad,  repairs  will 
be  required  which  will  necessitate  the  dig- 
ging and  tearing  up  of  the  street  more  or  less, 
and  the  right  to  do  this  under  reasonable 
imllce  regulations  is  Implied  In  the  grant  of 
the  franchise;  and  if  this  ordinance  is  con- 
strued to  mean  that  it  is  left  with  the  city 
officers  to  say  arbitrarily  whether  or  not  the 
railroad  company  may  tear  up  the  streets  to 
make  repairs,  it  would  be  equivalent  to  sub- 
jecting the  existence  of  the  franchise  to  the 
will  of  the  board  of  aldermen,  and  would  be 
In  violation  of  the  Constitution.  But  if  It 
means  that,  when  repairs  of  the  railroad  be- 
come necessary,  requiring  the  tearing  up  of 
the  street,  and  rendering  It  for  the  time  be- 
ing unsafe  or  Inconvenient  for  travel,  the  rail- 
road people  must  before  doing  so  report  to 
the  city  authorities,  and  proceed  in  the  mat- 
ter under  snch  reasonable  police  restrictions 
as  they  may  prescribe,  then  it  Impairs  no 
contract,  and  violates  no  provision  of  the 
Constitution;  and  we  may  add  that.  If  that 
is  what  It  means,  the  courts  will  hold  the  city 
to  it,  if  it  should  attempt  to  use  it  to  impair 
the  railroad  company's  rights.  •  •  •  The 
briefs  of  counsel  are  rich  with  learning  on 
this  subject,  but  we  have  quoted  sufficient 
to  show  the  state  of  the  law  and  to  guide  us 
to  a  conclusion  in  this  case.  The  ordinance 
in  question  Is  clearly  a  police  regulation  to 
protect  the  streets  of  the  city.  •  ♦  ♦  The 
city  is  charged  with  the  duty  of  preserving 
its  streets  in  a  reasonably  safe  condition  for 
the  public  use.  The  lives  of  Its  inhabitants 
and  the  safety  of  their  property  demands  the 
performance  of  that  duty,  and  the  city  could 
not  divest  Itself  of  it  If  it  desired  to  do  so. 


If  we  say  that  the  railroad  company  has  a 
right  to  tear  up  the  streets  without  regard 
to  the  city's  authority,  then  we  have  a  power 
tnmed  loose  In  the  streets  Inconsistent  with 
the  particular  sovereign  power  delegated  by 
the  state  to  the  city,  and  liable  to  be  destruc- 
tive of  the  public  safety.  A  private  citizen 
sometimes  has  the  right  to  dig  up  the  street; 
for  example.  If  It  be  necessary  to  connect  or 
repair  a  broken  connection  with  a  water 
main,  a  gas  main,  a  sewer,  and  that  right  the 
city  authorities  cannot  arbitrarily  refuse,  but 
the  citizen  must  comply  with  the  reasonable 
regulations,  and  obtain  permission  and  do  the 
work  as  the  ordinance  requires.  The  corpora- 
tion has  as  much  right  as  the  citiaen,  but  no 
greater;  that  Is,  it  has  the  right  to  dig  up 
the  street  when  necessary  for  its  business, 
but,  like  the  citizen.  It  must  apply  to  the  con- 
stituted authorities  for  leave,  and  act  under 
reasonable  regulations.  It  Is  argued  by  the 
learned  counsel  for  the  railroad  corporation 
that  the  power  to  grant  permission  Implies 
the  power  to  refuse  It,  and  thus  puts  the 
franchise  at  the  mercy  of  the  dty  authorities. 
But  there  Is  a  law  over  the  city  anthoritles, 
as  well  as  over  the  railroad  corporation,  and 
the  ordinance  is  to  be  construed  as  designed 
to  effectuate  a  lawful,  and  not  an  unlawful, 
purpose.  It  means  that  the  raUroad  company 
cannot  dig  op  the  streets  without  permission 
of  the  board  of  aldermen,  but  it  also  means 
that  the  board  of  aldermen  cannot  refuse  per- 
mission under  reasonable  regulations  when 
the  railroad  company  needs  it" 

The  two  sections  in  question  here  are  bnt 
reasonable  regulations  for  tiie  doing  of  work 
In  the  streets.  By  compelling  an  .application 
to  be  made  to  the  dty  clerk  notice  is  brought 
home  to  the  city  as  to  what  portions  of  its 
streets  are  liable  to  be  put  into  a  condition 
wherein  danger  to  the  traveling  public  may 
arise.  By  having  this  notice  the  city  author- 
ities can  take  such  steps  as  may  be  thought 
l>est  to  guard  and  protect  the  public  from 
danger,  and  thus  protect  the  city  from  dam- 
ages which  might  otherwise  accrue.  Under 
these  sectlOTis  the  derk  is  obliged  to  issue  a 
permit,  unless  the  particular  work  contem- 
plated Is  prohibited  by  ordinance.  It  Is 
not  a  discretionary  matter  with  the  derk. 
Should  he  refuse  to  grant  the  permit  he  can 
be  compelled  to  do  so  by  the  proper  action. 
His  act  is  neither  legislative  nor  Judicial, 
but,  rather,  ministerial.  At  any  rate  the  tel- 
ephone company  would  have  no  trouble  In 
procuring  a  permit  under  these  sections  of 
the  ordinance  should  a  derk  be  so  arbitrary 
as  to  refuse  It.  The  company  through  these 
defendants  had  the  right  to  do  this  work, 
but  the  city  in  the  exercise  of  Its  power 
o\et  the  streets  and  its  police  powers  had 
the  right  to  require  the  company  to  secure  a 
permit,  to  the  end  that  the  city  might  be 
advised  as  to  where  and  when  the  work  was 
to  be  done,  and,  being  so  advised,  could  take 
the  necessary  precautions  to  protect  the  pub- 
lic.    In  the  Mulholland  Case,  when  in  the 
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Court  of  Appeals  (84  Mo.  App.,  loc.  cit  323), 
tbat  court  said:  "It  by  no  means  follows 
tbat,  since  pennisslon  must  be  asked,  it  may 
be  arbitrarily  refused.  Permission  could  not 
be  refused  for  any  purpose  or  act  whldi  tbe 
company  have  a -right  to  perform.  The  or- 
dinance does  not  attempt  to  take  from  the 
company  any  right;  on  the  contrary,  its 
words  and  enactment  are  an  assumption  tbat 
digging  into  and  tearing  up  tbe  streets  will 
at  times  be  necessary  Iq  the  rights  of  the 
citizen.  And  it  only  demands  that,  when  the 
right  is  exercised,  the  city  must  be  consult- 
ed, for  the  reasons  aforesaid.  If  permission 
should  be  arbitrarily  withheld,  without  good 
cause,  I  see  no  reason  why  It  could  not  be 
forced  in  the  proper  tribunal."  This  has  full 
application  to  the  case  in  hand,  and  fully 
answers  the  complaint  as  to  the  discretion  of 
the  clerk.  The  duty  Imposed  upon  the  clerk 
la  not  a  legislative  one,  as  stated  above. 
The  city  council,  having  control  over  the 
streets,  and  having  power  to  legislate  con- 
cerning the  same,  realized  tbat  at  times  and 
places  excavations  would  have  to  be  made, 
and,  for  the  public  good,  in  the  exercise  of 
the  police  power  of  tbe  city,  simply  says  that 
the  dty  must  be  notified  of  the  time  and 
place  of  said  excavations,  by  application  for 
a  permit,  upon  wblch  application  a  permit 
must  be  Issued,  unless  there  is  an  ordinance 
prohibiting  the  work  to  de  done.  That  It  Is 
not  an  attempted  delegation  of  legislative 
power  Is  plain.  City  of  Centralla  v.  Smith, 
1(«  Mo.  App.  438,  77  S.  W.  488. 

2.  It  Is  next  urged  that  tbe  ordinance  is 
unreasonable.  To  this  we  cannot  consent 
Whilst  the  telephone  exchange  is  in  the  na- 
ture of  a  public  service,  yet  we  have  the  pub- 
lic likewise  Interested  on  the  other  side.  It 
requires  but  little  time  and  exertion  to  make 
an  application  under  the  ordinance,  and, 
when  made,  the  permit  must  go  under  the 
ordinance  giving  the  telephone  company  the 
right  to  maintain  its  lines  In  tbe  city,  as  well 
as  under  these  sections;  and,  when  the  ap- 
plication is  made,  and  the  permit  Is  granted, 
the  city  can  then  protect  the  trav^ing  pub- 
lic by  proper  precautionary  measures.  The 
ordinance  upon  its  face  Is  not  unreasonable, 
and  there  Is  nothing  In  the  facts  before  us  to 
show  It  to  be  unreasonable.  St.  Louis  v. 
Theatre  Co.,  202  Mo.  691,  100  S.  W.  627. 

3.  In  the  third  place  It  is  contended  tbat 
these  sections  violate  the  contract  between 
the  state  and  the  Home  Telephone  Company, 
in  that  it  Imposes  additional  and  onerous  du- 
ties upon  the  company  not  Imposed  by  the 
general  statutes  under  which  the  said  com- 
pany was  Incorporated,  and  herein  lies  the 
constitutional  question.  Under  the  laws  ex- 
isting at  the  time  this  company  was  organ- 
ized in  1902  was  section  5687,  supra,  whidi 
expressly  gave  the  city  the  power  to  regulate 
the  setting  of  telephone  poles.  This  not  only 
applied  to  tbe  original  setting,  but  any  sub- 
sequent setting.    If  it  be  said,  as  it  is  argued, 


tSxat  the  laws  of  tbe  state  became  tbe  con- 
tract between  the  company  and  the  state, 
this  section  became  a  part  as  well  as  the 
H)eclfic  sections  mentioned  in  artlde  6,  c 
12,  Rev.  St  1899  [Ann.  St  1906,  pp.  1025- 
1033].  But,  aside  from  that  as  above  stated, 
these  two  sections  are  but  the  exercise  of 
the  police  power  of  the  city,  and  no  ocm- 
tract,  whether  by  way  of  charter  or  others 
wise,  can  take  It  away  from  the  city,  or 
even  abridge  it  in  tbe  least  If  the  charter 
granted  to  a  corporation  or  the  contract  witb 
the  city  undertook  to  abrogate  or  abridge 
this  power,  to  tbat  extent  such  instruments 
would  be  void.  The  corporation  mnst  exer- 
cise Its  charter  and  franchise  rights  subject 
to  such  reasonable  police  regulatl(«  as  may 
be  prescribed  by  the  city.  City  of  Westport 
V.  Mulholland.  159  Mo.,  loc.  cit  92,  60  S.  W. 
77,  53  li.  R.  A.  442;  Stote  ex  rel.  v.  Murphy, 
130  Mo.,  loc.  cit  23,  31  S.  W.  594,  31  L.  R. 
A.  798;  State  ex  rel.  v.  Murphy,  134  Mo., 
loc.  dt  .575,  81  S.  W.  784,  34  S.  W.  61,  85  8. 
W.  1132,  34  L.  R.  A.  3C9,  56  Am.  St  Rep.  515; 
Railroad  v.  Milwaukee,  97  Wis.,  loc.  cit  422, 
72  N.  W.  1118;  Dillon's  Municipal  Corpora- 
tions (4th  Ed.)  i  141.  In  the  Wisconsin  case 
it  is  said:  "The  character  of  a  corporation  In 
no  sense  exempts  it  from  i>ollce  8ni>erylBion 
and  regulation.  Snch  an  exemption  could 
never  be  Implied  from  a  mere  grant  of  power, 
and  it  would  not  be  valid  if  expressly  confer- 
red. It  is  frequently  and  rightly  said  that 
sovereign  authority  cannot  divest  Itself  of  Its 
ordinary  police  power  over  persons,  whether 
natural  or  artificial,  any  more  than  tt  can 
of  the  power  to  make  laws  or  punish  crime." 
These  sections  of  the  ordinance,  whether 
taken  alone  or  taken  with  tbe  statutes,  tbe 
charter,  and  other  ordinances  Involved,  In 
no  way  violate  the  constitutional  provisions 
relied  upon  by  tbe  defendants.  Hie  corpo- 
ration is  not  prohibited  from  doing  a  single 
thing  which  the  laws  of  the  state,  its  charter, 
and  the  franchise  ordinance  gives  it  the  right 
to  do,  but,  at  most  the  doing  of  those  things 
are  simply  subjected  to  reasonable  police  reg- 
ulation. 

4.  It  Is  next  urged  tbat  these  provisions  of 
the  city  ordinances  are  inconsistent  with  the 
laws  of  the  state  and  repugnant  to  the  legis- 
lative policy  of  tbe  state  as  manifested  by 
article  6,  c.  12.  Rev.  St.  1899.  What  we 
have  said  in  the  previous  paragraph  answers 
this  contention.  No  contract  rights,  statu- 
tory rights,  or  ordinance  rights  are  taken 
away  from  the  employer  of  these  defendants 
by  tbe  two  sections  of  tbe  ordinance  assail- 
ed in  this  case.  In  tbe  exercise  of  a  reason- 
able police  power  the  city  says  to  the  tele- 
phone company:  "Before  you  do  these  things, 
you  notify  us  by  making  application  to  our 
city  clerk  for  a  permit  which  we  have  pro- 
vided tiiat  he  mnst  Issue,  and  in  this  way 
enable  us  to  protect  the  public  from  Injury." 
Such  may  be  an  inconvenience,  bat  the  exer- 
cise of  the  police  power  most  generally  occas- 
ions more  or  less  Inconvenienca 
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The  defendants  were  rli^tfnlly  convicted 
under  the  Uw  and  facts  of  the  case,  and  the 
jodgment  !•  affirmed.    All  concur. 


STATE  V.  OIESBKB. 

(Sopreme  Court   of  Miasouri,  Division  No.  2. 

Feb.  18,  190a) 

1.  CBrmHAi,  Law  —  Plea  in  Abatemkht  — 

PSKUmlfABT  EXAVIRATIOn. 

Bev.  St.  1899,  |  2476a  [Ann.  St  1906,  p. 
1487],  providine  that  no  prosecating  attorney 
shall  file  any  ''information  charging  any  per- 
son with  a  capital  offense  until  such  person  shall 
first  have  been  accorded  a  preliminary  exami- 
nation before  some  justice  of  the  peace,  in  the 
county  where  the  offense  is  alleged  to  have  been 
committed,  does  not  apply  to  an  indictn^ent 
found  by  the  grand  Jury,  and  hence  a  plea  in 
abatement  to  an  indictment  found  by  the  grand 
Jnry,  by  reason  of  the  dismissal  of  the  clutrges 
against  defendant  by  information,  before  the  pre- 
liminary examination  had  been  had,  is  properly 
OTerraled. 

2.  iNDICniERT^TlMB     OF     FlNDINa— PBIOB 

Pbockbdinos. 

The  grand  jury  may  investigate  and  indict 
one  charged  with  a  felony,  although  be  has  been 
arrested  and  held  for  a  preliminary  examination, 
and  is  not  botind  to  await  the  action  of  the  ex- 
amining court,  for  the  reason  that  the  action  of 
the  examining  court  is  no  bar  to  the  right  of 
the  grand  Jury  to  inquire  into  the  case  and  in- 
dict the  accused,  even  though  he  has  been  dis- 
ciiarged  on  the  preliminary  examination. 

3.  Same— JvBisDicTioR  of  Ck>tnrr. 

Rev.  St.  1899,  §  2476  [Ann.  St  1906,  p. 
14801,  providing  that  that  mode  of  procedure 
which  shall  be  first  instituted  by  the  filing  of 
the  indictment  or  information  for  anv  offense 
shall  be  pursued  to  the  exclusion  of  tne  other, 
so  lon^  as  the  same  shall  be  pending  and  un- 
determined, and  the  court  in  which  the  prose- 
cution shall  be  first  commenced  shall  retain 
jurisdiction  and  control  of  the  case  to  the  exclu- 
sion of  any  other  court,  so  long  as  the  same  shall 
be  pending  and  undisposed  of,  applies  only  to 
informations  filed  in  the  courts  which  have  juris- 
diction to  determine  the  guilt  of  accused,  and 
not  to  informations  filed  before  a  Justice  of  the 
peace  or  before  the  St.  Louis  court  of  crim- 
inal correction,  merely  for  the  purpose  of  bind- 
ing the  defoidant  over  to  await  the  action  of  the 
grand  Jury,  and  hence  the  pendency  of  such  an 
information  in  the  St.  Louis  court  is  no  bar  to 
an  indictment  by  the  grand  jury. 

4.  CBnciRAL  Law— Plea  in  Abatement— Ab- 

BAIOITHERT— E^FFBCT. 

The  entering  of  a  plea  in  abatement  to  an 
indictment  does  not  withdraw  the  plea  of  not 
guilty,  and  on  the  overruling  of  the  plea  in 
abatement  and  a  motion  to  quash  the  indictment 
it  is  not  necessary  tliat  a  new  arraignment  be 
had. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  14t  Criminal  Law,  S§  612,  613.] 

6.  Same— iNSTBUCTioNs— Taking  Instbuctioh 
AS  A  Weole. 

An  instmction  in  a  prosecntlon  for  murder 
that  no  words  of  abuse  or  vile  names,  however 
calculated  to  excite  anger,  are  sufficient  to  re- 
duce the  crime  of  Itilling  to  a  lower  degree  than 
marder,  and  the  use  of  such  words  would  not 
constitute  "just  cause"  or  provocation  to  use  a 
deadly  weajiou,  though  defective  in  the  use  of 
the  words  "just  cause,"  rather  than  "reason- 
able or  lawful  cause,"  is  not'  erroneous,  where 
the  instmction  farther  told  the  jury  that,  in 
order  to  reduce  the  crime  of  Icilling  to  man- 
slanghter,  the  provocation  must  have  consisted 
of  personal  violence  to  the  defendant,  or  the 
danger  of  such  personal  violence  mnst  have  been 


so  apparent  or  so  appeared  to  defendant  at  the 
time  of  the  Icilling. 

6.  Homicide— Instbuctionb — Self-defense. 

An  instruction  in  a  prosecution  for  murder 
that  words,  however  vile,  will  not  justify  an 
assault,  and  that  if  the  defendant  sought  or 
brought  on  a  dimculty  with  the  deceased  with 
the  intent  to  kill  him  or  do  him  some  great 
bodily  harm,  then  the  defendant  cannot  justify 
the  killing  on  the  plea  of  self-defense,  is  not 
erroneous,  in  that  defendant  might  plead  self- 
defense  where  he  does  not  enter  into  coml>at 
with  a  felonious  intent,  since  the  phrase  "with 
the  intent  to  kill  him"  modifies  the  phrase 
"sought  or  brought  on  a  difficulty." 

7.  Samb— Heat  of  Passion. 

In  a  prosecution  for  murder,  an  instruc- 
tion that,  if  defendant  intentionally  shot  the 
deceased,  and  at  the  time  of  the  shooting  the  de- 
fendant was  so  far  under  the  influence  of  a 
passion,  suddenly  aroused  by  being  struclc  or 
assaulted  by  the  deceased  before  the  defendant 
shot  deceased,  as  to  render  the  defendant  in- 
capable of  thinking  coolly  of  the  natural  conse- 
quences of  his  act,  the  jury  should  convict  of 
manslaughter  in  the  fourth  degree,  is  a  proper 
instruction  as  to  heat  of  paMion,  where  the 
court  further  Instructed  that  it  was  a  passion 
resulting  from  the  provocation,  and  not  the 
provocation  itself. 

Appeal  from  St  Louis  Clrcoit  Court; 
Moses  N.  Sale,  Judge. 

Walter  GleseEe  was  convicted  of  murder 
In  the  second  degree,  and  appeals.    Affirmed. 

Joseph  McCoy,  John  B.  Denvir,  Jr.,  and  S. 
S.  Bass,  for  appellant  The  Attorney  Gener- 
al and  N.  T.  Gentry,  for  the  State. 

GANTT,  J.  On  February  6,  1906,  the 
grand  jury  of  the  city  of  St  Louis  returned 
an  indictment  against  the  defendant,  charg- 
ing him  with  murder  In  the  first  degree.  At 
the  January  term,  1907,  the  defendant  was 
tried  and  convicted  of  murder  in  thfi  second 
degree,  and  hia  punishment  assessed  at  10 
years'  imprisonment  in  the  penitentiary.  His 
motions  for  new  trial  and  in  arreet  of  Judg- 
ment were  beard  and  overruled,  and  the  de- 
fendant appeals. 

The  state's  evidence  tended  to  prove  that 
the  defendant  was  a  butcher  by  occupation, 
and  lived  in  the  city  of  St  Louis.  The  de- 
ceased, Charles  Schaefer,  and  bis  wife  oc- 
cupied rooms  la  the  second  story  of  an 
apartment  house  in  said  dty.  The  mother  of 
the  defendant  had  done  some  sewing  for  the 
wife  of  the  deceased,  and  had  been  delayed  in 
the  collection  of  her  account  for  the  same, 
which  amounted  to  $1.20.  About  7  o'clock 
on  the  evening  of  November  8,  190S,  the  de- 
fendant, his  mother,  and  a  younger  brother 
called  at  the  home  of  the  deceased,  and 
found  bim  and  his  wife  eating  supper.  Af- 
ter  asking  for  the  money  due  the  mother  of 
the  defendant,  the  wife  of  the  deceased  said 
ahe  was  poor  and  could  not  pay  it  all  at 
once,  bnt  desired  to  be  allowed  to  pay  it  in 
two  or  three  payments.  This  was  not  satis- 
factory to  the  defendant's  mother,  and  some 
words  were  eccbanged  between  the  parties, 
The  deceased  told  his  wife  to  push  defend- 
ant's mother  down  the  stairs,  and  ordered  the 
defendant  to  leave  the  piaca.    About  that  time 
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tite  defendant  drew  big  pistol  upon  the  de- 
ceased, and  the  latter  left  the  house,  saying 
he  was  going  to  get  a  policeman  to  arrest  the 
defendant,  and  walked  through  a  near-by 
saloon.  The  defendant  waited  on  the  porch 
of  the  house  of  the  deceased  for  awhile,  and, 
when  asked  by  the  deceased's  wife  if  he  In- 
tended to  shoot,  her  husband  replied,  "It  Is 

none  of  your  d business."   After  sitting  on 

the  porch  for  some  time  with  his  pistol  In  his 
hand,  the  defendant  got  up  and  went  into  the 
same  saloon  through  which  the  deceased  had 
gone,  and  took  two  or  three  drinks  of  liquor. 
The  deceased  had  inquired  for  a  policeman  in 
the  saloon,  and  had  gone  out  of  another  door. 
The  defendant  stated  to  a  man  la  the  saloon 
that  he  had  had  trouble  with  the  man  up- 
stairs, trying  to  collect  for  some  clothing  that 
his  mother  had  sewed  for  them;  that  his 
yotmger  brother  had  been  there  to  collect  the 
bill,  and  the  deceased  had  threatened  to 
throw  him  and  his  mother  down  the  stairs  if 
either  of  them  ever  came  there  again;  that  he 
would  not  stand  for  that,  and  he  was  going  to 
get  even  with  that  man.  Defendant  then  took 
his  pistol  out  of  one  pocket  and  put  It  into 
another  pocket  and  walked  out  of  the  saloon. 
In  a  few  minutes  the  deceased  returoed  to 
his  porch,  saying  he  could  not  find  a  police- 
man, and  the  defendant  said:   "I  have  got 

you,  you  son  of  a  b ."   The  deceased  tried 

to  grab  the  defendant's  pistol,  and  the  defend- 
ant fired  twice  at  the  deceased,  but  missed 
htm.  The  struggle  after  the  pistol  continued, 
and  the  defendant  backed  down  the  stairs 
out  Into  the  yard  where  he  fired  three  more 
shots,  the  third  shot  taking  effect  in  the 
body  of  the  deceased.  The  deceased  t^en 
went  Into  his  room,  an  ambulance  was  sent 
for,  and  he  was  taken  to  the  City  Hospital, 
where  he  died  two  days  later.  The  defend- 
ant, after  the  shooting,  returned  to  the  sa- 
loon, took  out  his  pistol,  and  laid  it  on  the 
bar  saying:  "I  got  my  man."  After  taking 
another  drink,  the  defendant  stepped  out  on 
the  sidewalk,  where  two  policemen  arrested 
him.  A  post  mortem  examination  was  held 
on  the  body  of  the  deceased,  and  the  physi- 
cians testified  that  the  deceased's  death  was 
the  result  of  a  gunshot  wound,  which  enter- 
ed the  abdomen  2^  inches  to  the  left,  and 
about  m  inches  above  the  navel.  The  bullet 
went  straight  through  the  body  of  the  de- 
ceased. 

On  the  part  of  the  defendant  the  evidence 
discloses  that  he  was  24  years  old,  and  lived 
with  his  mother  and  brother;  that  he  was 
engaged  in  business  at  1480  Bremen  avenue 
in  St.  Louis;  that  he  went  from  his  place  of 
business,  with  his  mother  and  brother  on  the 
evening  of  the  homicide,  to  the  residence  of 
the  deceased ;  that  be  carried  a  revolver  with 
him  because  he  had  the  receipts  of  his  day's 
business,  amounting  to  between  $65  and  $75 
with  him  at  the  time;  that  defendant  his 
mother,  and  brother  went  into  the  room  oc- 
cupied by  the  deceased  and  his  wife  at  the 
Invitation  of  the  deceased,  and  presemted  the 


bill  for  the  sewing;  that  an  argument  arose, 
and  the  defendant  and  his  mother  were  or- 
dered out  of  the  place;  that  the  deceased 
pushed  both  of  them  out,  took  hold  of  def«id- 
ant's  mother,  called  her  names,  and  tried 
to  push  her  over  the  banisters;  that  defend- 
ant objected,  and  deceased  went  into  the 
room  and  got  a  knife  with  a  blade  about  10 
inches  long;  that  defendant  then  drew  his 
revolver  and  told  the  deceased  to  lay  down 
the  knife,  which  deceased  did,  aiid  then  de- 
fendant put  np  his  revolver;  that  deceased 
then  said  he  was  going  to  get  a  policeman, 
and  went  out  for  one;  that  the  defendant  in 
a  short  time  did  the  same  thing;  titiat  the 
deceased  came  back  first,  and  waited  for  the 
defendant  at  the  foot  of  the  stairs  leading 
to  deceased's  room ;  that  the  defendant  came 
back,  approached  the  said  stairs,  and  called 
to  his  mother;  that  the  deceased,  who  had 
returned  in  the  meantime,  was  concealed 
from  the  defendant  by  the  comer  of  the 
porch;  that,  as  defendant  came  near  the  de- 
ceased, the  deceased  began  striking:  him  on 
the  head,  and  struck  him  some  IG  times  and 
knocked  him  to  the  ground;  that  they  bad 
then  gone  back  about  25  feet  from  the  place 
where  the  deceased  first  struck  defendant. 
The  deceased  bad  defendant  down  and  was 
beating  and  choking  him,  and  defendant 
drew  his  revolver  and  shot  the  deceased; 
that  the  defendant  was  so  stunned  that  he 
could  not  get  up  for  some  minutes,  but  pres- 
ently got  up  and  walked  Into  the  saloon  and 
gave  his  pistol  to  one  of  the  men,  and  waited 
until  the  policemen  came  and  arrested  bim. 
There  was  also  some  evidence  to  prove  that 
the  defendant's  general  reputation  for  peace- 
fulness  and  good  order  was  good. 

The  evidence  on  the  part  of  the  state  In 
rebuttal  tended  to  prove  that  there  were  no 
wounds  or  bruises  on  the  defendant's  bead 
and  neck  at  the  time  that  he  came  into  the 
saloon  after  the  shooting,  nor  the  next  morn- 
ing at  the  police  station.  There  was  also  evi- 
dence that  the  deceased  did  not  have  a  bnlfe, 
at  the  time  of  the  difficulty,  in  the  room,  as 
testified  to  by  the  defendant's  witnesses. 

The  Indictment  In  this  case  is  sufSclent 
both  In  form  and  substance,  and  sndi  as  has 
been  approved  by  this  court  In  banc  in  State 
V.  WilSOTi,  172  Mo.  420,  72  S.  W.  696,  and 
State  V.  Gray,  172  Mo.  480,  27  S.  W.  808, 
and  it  Is  unnecessary  to  set  It  out  at  Imgtb 
In  this  opinion.  The  grounds  upon  which  a 
reversal  is  sought  will  be  considered  In  the 
order  of  defendant's  brief  in  this  court, 

1.  It  is  urged  that  the  defendant's  plea  In 
abatement  was  erroneously  overruled.  This 
plea  in  substance  was  to  the  effect  that,  prior 
to  the  preparing  of  the  indictment  herein  by 
the  grand  jury,  an  Information  had  been  filed 
in  the  St  Louis  court  of  criminal  correction 
by  the  assistant  prosecuting  attorney  of  said 
court,'  charging  the  defendant  herein  with 
murder  in  the  first  degree,  and  that  said 
court  had  authority  by  law  to  make  a  pre- 
liminary examination  of  all  charges  of  fel- 
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0117,  whether  capital  or  otherwise,  committed 
lu  the  city  of  St  Louis,  and  that,  before  Bald 
dbarge  was  heard  and  disposed  of,  before  the 
defendant  had  had  his  preliminary  exami- 
nation, the  cIrcDit  attorney  of  St.  Liouls  had 
caosed  the  said  charge  to  be  heard  before  the 
grand  Jury,  and  the  indictment  herein  had 
been  preferred,  and  the  preliminary  pro- 
ceedings in  the  St.  Louis  court  of  criminal 
correction  dismissed.  In  consequence  of 
wtiich  the  defendant  Iiad  been  denied  a  pre- 
liminary examination  in  said  St.  Louis  court 
of  criminal  correction.  This  Insistence  is 
predicated  upon  the  act  of  the  Legislature  of 
this  state,  passed  and  approved  in  1905  (Laws 
Mo.  1905,  p.  132),  to  be  known  as  section 
2476a,  Rev.  St  1889  [Ann.  St  1906,  p.  1487], 
which  provides:  "No  prosecuting  or  circuit 
attorney  in  this  state  shall  file  any  informa- 
tion charging  any  person  or  persons  with  any 
capital  olfense  until  such  person  or  persona 
sliall  first  have  been  accorded  the  right  to  a 
preliminary  examination  before  some  Justice 
of  the  peace  in  the  county  where  the  offense 
1b  alleged  to  have  been  committed."  Counsel 
for  defendant  urge  that  the  word  "Informa- 
tion" in  said  section  should  be  read  "Indlct- 
m^t"  It  is  plain  that  this  Is  a  clear  mis- 
apprehension of  the  purpose  of  that  act  The 
Le^latore  had  in  mind,  we  think,  to  differ- 
entiate between  an  indictment  found  by  a 
grand  Jury  after  an  investigation  of  the 
charge  with  the  witnesses  before  It  and  the 
act  of  the  prosecuting  or  circuit  attorney  fil- 
ing an  information  charging  an  accused  with 
a  capital  offense  without  the  prisoner  or  ac- 
cused having  had  the  benefit  of  an  examina- 
tion of  the  facts  by  a  grand  Jury,  and  in- 
tended in  the  latter  case  to  accord  the  ac- 
cused the  security  of  a  preliminary  examina- 
tion before  he  should  be  charged  by  informa- 
tion for  a  capital  offense.  It  is  a  well-es- 
tablished law  of  this  state  that  the  grand 
Jury  may  investigate  and  indict  one  charged 
with  a  felony  although  he  has  been  arrested 
and  held  for  a  preliminary  examination,  and 
Is  not  bound  to  await  the  action  of  the  ex- 
amining court,  for  the  reason  that  the  ac- 
tion of  the  examining  court  is  no  bar  to  the 
right  of  the  grand  Jury  to  inquire  into  the 
case  and  indict  the  accused,  even  though  he 
has  been  discharged  on  the  preliminary  ex- 
amination. State  V.  Whalen,  148  Ma  286,  49 
8.  W.  988.  The  plea  In  abatement  was  prop- 
erly overruled,  as  the  act  of  1905,  upon 
which  It  is  based,  has  no  reference  what- 
ever to  indictments  preferred  by  a  grand 
Jury.  Counsel  cite  us,  however,  to  section 
2476,  Rev.  St  1899  [Ann.  St  1906,  p.  148C], 
which  provides:  "But  that  mode  of  proce- 
dure, which  shall  be  first  instituted  by  the 
filing  of  the  indictment  or  Information  for 
any  offense  shall  be  pursued  to  the  exclu- 
sion of  the  other  so  long  as  the  same  shall 
be  pending  and  undetermined  and  the  court 
in  wtiich  the  prosecution  shall  be  first  com- 
menced I7  the  filing  therein  of  the  indict- 


ment or  information  and  the  Issuing  of  a 
warrant  thereon  shall  retain  Jurisdiction  and 
control  of  the  case  to  the  exclusion  of  any 
other  court  so  long  as  the  same  shall  be  pend- 
ing and  undisposed  of."  This  section  has 
reference  only  to  informations  filed  In  the 
circuit  or  criminal  courts  which  have  Juris- 
diction to  hear  and  determine  the  guilt  or  in- 
nocence of  an  accused,  and  not  to  informa- 
tions filed  before  the  Justice  of  the  peace  or 
before  the  St  Louis  court  of  criminal  cor- 
rection, merely  for  the  purpose  of  binding 
the  defendant  over  on  bail  or  commit  him  to 
Jail  to  await  the  action  of  a  grand  Jury  or 
the  filing  of  an  information  In  the  circuit  or 
criminal  court  by  the  prosecuting  or  circuit 
attorney,  so  that  the  St  Louis  court  of  crimi- 
nal correction  had  no  power  to  retain  the 
case  before  It  for  preliminary  examination  of 
the  defendant  after  the  grand  Jury  had  pre- 
ferred the  indictment  in  this  case. 

2.  The  record  discloses  that  the  defend- 
ant was  duly  arraigned,  and  entered  bis  plea 
of  not  guilty  to  the  indictment  at  the  Janu- 
ary term,  1906,  and  that  afterwards,  at  the 
December  term,  1906,  he  filed  a  plea  In  abate- 
ment and  a  motion  to  quash  the  indictment, 
which  have  Just  been  considered,  and  the 
court  adjudged  sufficient;  thereupon  the 
cause  proceeded  to  trial.  It  is  now  urged 
that  the  sentence  of  the  circuit  court  must  be 
reversed,  because  there  was  no  new  arraign- 
ment of  the  defendant  after  his  plea  in 
abatement  and  his  motion  to  quash  had  been 
overruled.  This  objection  is  made  for  the 
first  time  in  this  court.  It  was  not  made  a 
ground  for  new  trial  or  in  arrest  of  Judg- 
ment in  the  circuit  court  The  learned  coun- 
sel for  the  defendant  have  cited  us  to  no  au- 
thority in  support  of  their  contention.  The 
record  does  not  state  that  the  defendant 
withdrew  his  plea  of  not  guilty,  by  con- 
sent of  the  court  when  he  filed  his  motion  to 
quash  and  his  plea  in  abatement,  nor  was  it 
in  fact  withdrawn.  And  this  court  in  State 
V.  Reeves,  97  Mo.  668,  10  S.  W.  841,  10  Am. 
St  Rep.  849,  specifically  held  that  a  motion 
to  quash  the  indictment  though  filed  with 
the  consent  of  the  court  and  after  a  plea  of 
not  guilty,  entered  but  not  withdrawn,  did 
not  have  the  effect  of  withdrawing  that  plea. 
A  motion  to  quash  is  in  the  nature  of  a  de- 
murrer, which  certainly  occupies  no  higher 
plane;  and  at  common  law  a  defendant  in  a 
prosecution  for  a  felony  might  at  one  and  the 
same  time  enter  his  plea  of  not  guilty  to  the 
indictment  and  his  demurrer  to  the  suffi- 
ciency thereof,  and,  if  his  demurrer  were 
overruled,  he  would  be  triable  upon  his  plea 
of  not  guilty  Just  as  if  no  demurrer  had  been 
Interposed,  and  this  was  true  of  a  plea  In 
abatement  Interposed  at  the  same  time  with 
a  plea  of  not  guilty.  1  Gbltty's  Grim.  Law, 
435,  440:  2  Hawkins'  P.  a  c.  23,  S  1281;  Id. 
c.  8,  §  6;  1  Bishop's  Grim.  Proc.  |  762.  See, 
also,  State  v.  Meagher,  49  Mo.  App.  571; 
Baker  v.  State,  88  Wis.  140,  S9  N.  W«  loc.  cit 


Digitized  by 


Google 


528 


108  SOUTHWESTERN  REPORTER. 


(Ma 


672.    We  think  the  point  Is  wltiiout  authori- 
ty or  merit. 

3.  The  third  assignment  of  error  is  that 
the  motion  to  quash  ought  to  have  been  sus- 
tained, because  no  preliminary  examination 
had  been  allowed  the  defendant  before  the 
Indictment  was  preferred,  and  that  without 
such  examination  the  circuit  court  had  no. 
jurisdiction.  We  have  already  disposed  of 
tUB  contention  in  answer  to  the  first  assign- 
ment of  error. 

4.  The  Instruction  of  the  court,  In  the  fol- 
lowing words,  is  assailed  as  erroneous:  "The 
Jury  are  further  Instructed  that  no  words  of 
abuse  or  vile  names,  however  calculated  to  ex- 
cite indignation  or  auger,  are  sufficient  to  re- 
duce the  crime  of  killing  to  a  lower  degree 
than  murder,  and  the  use  by  the  deceased  of 
such  words  or  the  calling  of  such  names  by 
hUn  (if  you  find  from  the  evidence  that  he  did 
use  such  words  or  call  such  names)  would  not 
constitute  Just  cause  or  provocation  on  the 
part  of  the  defendant  to  use  a  deadly  weapon 
upon  the  deceased.  The  provocation  which 
would  reduce  the  crime  of  killing  to  a  lower 
degree  than  murder  must  consist  of  personal 
violence  to  the  defendant,  or  the  danger  of 
such  personal  violence  must  have  been  appar- 
ent and  Imminent,  or  must  have  appeared  to 
the  defendant  to  be  apparent  and  Imminent  at 
the  time  he  shot  and  killed  the  deceased  be- 
fore the  defendant  can  claim  In  this  case  that 
he  had  Just  cause  or  provocation  to  use  upon 
the  deceased  a  deadly  weapon,  such  as  was 
used  by  the  defendant  in  this  case.  On  the 
other  hand,  if  you  find  and  believe  from  the 
evidence  that  the  deceased  struck  the  defend- 
ant with  his  fist  with  force  and  violence,  or 
assaulted  the  defendant  in  any  other  manner 
before  the  defendant  shot  the  deceased,  then 
such  violence  or  such  assault  would  constitute 
in  law  Just  cause  or  provocation  which  would 
reduce  the  crime  below  the  degree  of  murder, 
and.  If  you  find  that  the  defendant  was  as- 
saulted by  the  deceased  or  received  personal 
violence  at  the  hands  of  the  deceased  before 
the  defendant  discharged  his  pistol  at  the  de- 
ceased, and,  thereupon,  while  in  the  heat  of 
passion,  caused  by  such  assault  or  by  such 
personal  violence,  he,  the  defendant,  shot  and 
killed  the  deceased,  then,  and  in  that  event, 
you  should  convict  the  defendant  of  man- 
slaughter In  the  fourth  degree,  unless  under 
other  instructions  given  yon  you  acquit  the 
defendant  on  the  grounds  of  self-defense." 
The  criticism  of  this  instruction  Is  that 
"grievous  and  degrading  words  of  reproach 
will  amount  to  Just  provocation  as  contradis- 
tinguished from  lawful  and  reasonable  provo- 
cation." Counsel  say:  "We  understand  the 
law  to  be  that  it  la  not  only  personal  violence 
that  entitled  a  defendant  to  claim  that  he  has 
Just  cause  or  provocation  which  would  reduce 
the  crime  of  killing  to  a  lower  degree  than 
murder" — and  cite  us  to  State  v.  Grugin,  147 
Mo.  39,  47  S.  W.  1058,  42  L.  R.  A.  774,  71  Am. 
St  Rep.  553.  We  think  that  the  court  was  un- 
fortunate In  tlie  use  of  the  word  "Just"  in 


the  first  paragraph  of  the  Instruction — "Just 
cause,"  instead  of  "reasonable  or  lawful"; 
but  when  the  whole  Instruction  Is  read  to- 
gether, it  is  obvious  that  it  was  Intended  to 
say,  and  did  direct  the  Jury  properly,  that  no 
words  of  abuse  or  vile  names  were  sufficient 
to  reduce  the  crime  of  killing  to  a  lower  de- 
gree than  murder,  and  that  in  order  to  reduce 
the  crime  of  killing  to  manslaughter  the  prov- 
ocation must  have  consisted  of  personal  vio- 
lence to  the  defendant,  or  the  danger  of  such 
personal  violence  must  have  been  so  apparent 
and  Imminent  or  must  have  appeared  to  the 
defendant  to  be  so  apparent  and  Imminent,  at 
the  time  of  the  shooting  and  killing  the  de- 
ceased, before  they  could  find  him  guilty  of 
manslaughter.  If  the  learned  circuit,  court 
had  used  the  words  "lawful  and  reasonable" 
in  describing  the  provocation,  instead  of  "Just 
cause  or  provocation,"  the  Instruction  would 
have  been  absolutely  and  technically  correct; 
but  when  the  whole  instruction  Is  read  to- 
gether, it  is  plain  that  the  court  properly  told 
the  Jury  that  mere  words  of  reproach  or 
abuse  or  vile  names  would  not  alone  be  suffi- 
cient provocation  to  reduce  the  killing  from 
murder  to  manslaughter.  State  v.  Ballance, 
207  Mo.  607,  106  S.  W.  60;  State  v.  Gartrell, 
171  Mo.,  loc.  clt  515,  518,  71  S.  W.  1045,  in- 
clusive; State  V.  Bailey,  190  Mo.,  loc.cit291, 

88  S.  W.  733 ;   State  v.  Gordon,  191  Mo.  125, 

89  S.  W.  1025,  109  Am.  St.  Rep.  790;  State  t. 
Todd,  194  Mo.,  loc.  clt  396,  92  S.  W.  674; 
State  V.  McKenzle,  177  Mo.,  loc.  clt  712,  76  S. 
W.  1015 ;  State  v.  Kelleher,  201  Mo.  Sup.  614, 
100  S.  W.,  loc.  clt.  475 ;  State  v.  Edwards,  203 
Mo.  Sup.  528,  102  S.  W.,  loa  clt  525,  527. 
Our  conclusion  on  this  point  is  that,  taking 
the  Instruction  all  together  upon  this  proposi- 
tion, the  court  properly  instructed  the  Jury 
that  mere  words  of  reproach  or  vile  names 
would  not  constitute  such  lawful  or  reasona- 
ble provocation  as  would  reduce  the  crime 
from  murder  to  manslaughter,  altliougb  the 
use  of  the  word  "Just"  was  unfortunate  and 
unhappy.  What  was  said  in  State  v.  Grugin, 
147  Mo.  89,  47  S.  W.  1058,  42  L.  R.  A.  774,  71 
Am.  St  Rep.  553,  applied  to  the  peculiar  facts 
of  that  case,  as  since  explained  by  this  court 
and  is  in  no  manner  to  be  construed  as  over- 
ruling the  long  and  unbroken  line  of  authori- 
ty in  this  state  to  the  effect  that  mere  words 
of  reproach,  however  degrading,  will  not  of 
themselves  constitute  such  a  lawful  provoca- 
tion as  to  reduce  a  killing  from  murder  to 
manslaughter. 

5.  In  the- course  of  Its  instruction  on  self- 
defense,  after  a  very  full  and  favorable  in- 
struction for  the  defendant  on  the  law  of  self- 
defense,  the  court  added  these  words:  "Words 
and  epithets,  however  vile  and  grievous,  will 
not  Justify  an  assault  and.  If  you  believe 
from  the  evidence  that  the  defendant  sought 
or  brought  on  a  difficulty  with  the  said  Charles 
Schaefer  with  the  intent  to  kill  him  or  do  him 
some  great  bodily  harm,  then  the  defendant 
cannot  Justify  the  killing  of  said  Schaefer  on 
tlie  plea  of  self-defense."    And  this  la  assign- 
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cd  as  error.  Ooanael  cite  ns  to  the  declalona 
of  this  conrt  In  State  t.  Patterson,  159  Mo., 
loc.  clt  560,  60  S.  W.  1047;  State  t.  Goddard, 
14«  Mo.  177,  48  S.  W.  82;  State  v.  Hopper, 
142  Mo.  478,  44  S.  W.  272;  State  t.  Partlow, 
90  Mo.  608,  4  S.  W.  14,  69  Am.  Rep.  31.  But 
the  reading  of  each  one  of  those  cases  will 
show  that  the  trial  court  In  Its  Instruction 
omitted  the  words  found  In  the  instruction 
herein,  "with  the  intent  to  kill  blm  or  do  him 
some  great  bodily  barm,"  and  therein  lies  the 
difference  I>etween  those  instructions  and  the 
one  at  bar.  This  character  of  instruction 
came  under  review  in  the  case  of  State  v.  Bai- 
ley, 190  Ma,  loc.  clt  286,  287,  88  S.  W.  738, 
wherein  it  was  said  that  this  expression 
"with  Intention  of  killing  or  inflicting  upon 
him  some  great  l>odlly  injury"  modified  the 
phrases  "voluntarily  brought  on  the  difficul- 
ty" and  "voluntarily  entering  Into  the  dlfflcul- 
ty"  and  when  thus  read  and  understood  In 
no  manner  conflict  with  the  rule  announced  in 
State  T.  Partlow,  90  Mo.  608,  4  S.  W.  14,  59 
Am.  Bep.  81,  or  State  v.  Herrell,  97  Mo.  105, 
10  S.  W.  887.  10  Am.  St  Rep.  289,  but  sim- 
ply announces  the  sound  and  wholesome  law 
that  If  one  brings  on  a  difficulty  with  the  pur- 
pose of  wreaking  bis  malice  by  slaying  his  ad- 
versary or  doing  him  some  great  bodily  harm, 
and,  actuated  by  such  a  felonious  purpose, 
does  the  homicidal  act  then  there  is  no  self- 
derense  in  the  case.  See,  also.  State  v.  Sharp, 
183  Mo.,  loc.  clt  738,  739,  82  8.  W.  134;  State 
V.  Pennington,  146  Mo.,  loa  clt  85,  86,  47  S. 
W.  TS9,  in  which  State  v.  Rapp,  142  Mo.  443, 
44  S.  W.  270,  was  distinguished.  That  there 
was  ample  evidence  tending  to  prove  that  the 
defendant  armed  himself  with  the  deadly 
weai)on  and  went  back  to  the  residence  of  the 
deceased  and  sought  the  difficulty  with  him, 
with  intent  to  kill  or  do  him  some  great  bod- 
ily harm,  we  think  is  not  a  debatable  ques- 
tion. 

6.  Finally  It  Is  insisted  that  the  court 
committed  error  in  defining  the  expression 
'^eat  of  passion,"  but  this  is  a  misapprehen- 
sion of  the  instructions.  In  the  fourth  in- 
struction the  court  told  the  Jury  that  man- 
slaughter in  the  fourth  degree  was  the  inten- 
tional killing  of  a  human  being  without  mal- 
ice and  In  the  heat  of  passion,  and  then  in- 
structed the  jury  that  if  the  defendant  inten- 
tionally shot  and  wounded  the  deceased, 
Schaefer,  with  a  pistol  charged  with  gunpow- 
der and  a  leaden  bullet  and  at  the  time  of 
snch  shooting  and  wounding  of  the  deceased 
the  defendant  was  so  far  under  the  Influence 
of  a  passion,  suddenly  aroused  by  being 
struck  or  assaulted  by  the  deceased  before 
the  defendant  shot  the  deceased,  as  to  render 
the  defendant  incapable  of  thinking  coolly  of 
the  natural  consequences  of  his  act  they 
should  convict  him  of  manslaughter  In  the 
fourth  degree.  And  the  jury  were  instructed' 
that  it  was  a  passion  resulting  from  the  prov- 
ocation, and  not  the  provocation  itself,  which 
reduced  the  grade  of  the  offense  from  murder 
to  manslaughter.    This  was  all  that  was  nec- 
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essary  for  the  court  to  do  and  fully  answers 
the  objection  of  the  counsel  to  this  Instruc- 
tion. In  our  opinion  the  defendant  had  a  fair 
and  impartial  trial,  and  there  is  no  reversible 
error  In  the  record. 
The  judgment  is  accordingly  affirmed. 

FOX,  P.  J.,  and  B17RQESS,  J.,  concur. 


SCHOOL  DIST.  NO.  3,  TP.  45,  RANGE  6  E., 

ST.  LOUIS  COUNTI  et  al.  v. 

OELLIEN  et  si. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Feb.  26,  1908.) 

1.  Schools  and  School  Distbicib  — Addi- 
tional Gbounds  —  Condemnation  —  Au- 
THOBiTT— Statute  Conbtbubd. 

Rev.  St  1899,  (  9772  [Ann.  St.  1906,  p. 
4483],  provides  that  when  'a  majority  of  the 
qualinea  voters  and  taxpayers  of  any  school  dis- 
trict at  any  annual  or  special  meeting  called 
for  that  i>urpose,"  shall  deem  It  necessary  to 
have  additional  grounds  for  school  purposes,  the 
board  of  directors  may  proceed  to  condemn,  etc 
Held,  tliat  the  law  requires  the  assent  of  a  ma- 
jority of  the  qnalificd  voters  and  taxpayers  of 
the  district  and  not  a  mere  majority  of  those 

£  resent  at   a  meeting  and   voting,   before   ttie 
lard  may  proceed  to  condemn. 

2.  Pleading — Petition— Suiticienct. 

A  petition  alleging  that  "a  majority  of  the 

Soaiifled  voters  and  taxpayers  of  said  school 
istrlct  at  said  school  meeting  voted  in  favor  of 
said  proposition"  is  snbject  to  a  motion  to  maice 
more  definite  and  certain  for  the  uncertainty 
whether  the  pleader  meant  a  majority  of  the 
voters  and  taxpayers  of  the  whole  district  or  a 
majority  of  such  as  voted  at  the  election. 

CEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  §f  1173-1193.] 

Appeal  from  Circuit  Court,  St.  Louis  Coun- 
ty; Jno.  W.  McElhlnney,  Judge. 

Action  by  School  District  No.  S,  Township 
45,  Range  6  E.,  of  St  Louis  county.  Mo.,  and 
others,  directors  thereof,  against  Henry  Oell- 
ien  and  others.  From  a  ju^ment  for  defend- 
ants, plaintiffs  appeal.    Affirmed. 

R.  H.  Stevens,  for  appellants.  Wm.  P. 
Broadhead,  for  respondents. 

GRAVES,  J.  This  action  is  one  brought  by 
a  school  district  in  St.  Louis  county,  being 
joined  therein  by  its  board  of  directors,  the 
purpose  of  which  is  to  condemn  for  school 
purposes  a  small  tract  of  land  adjoining  the 
present  echoolhouse  site.  The  petition  re- 
cites the  various  steps  taken  to  get  an  expres- 
sion of  the  qualified  voters  and  taxpayers  of 
the  district  upon  the  proposition  of  acquir- 
ing this  additional  land.  The  proposition  was 
submitted  and  voted  upon  at  the  annual 
school  meeting.  The  petition  then  contains 
the  following  averment:  "Plaintiffs  further 
state  that  the  clerk  of  said  district  posted 
notices  containing  said  proposition  in  flve 
public  places  in  said  district  on  the  18th  day 
of  March.  1905.  being  15  days  before  said  an- 
nual meeting  held  on  April  4,  1905,  at  the 
schoolhouse  in  said  district,  and  a  majority 
of  the  qualified  voters  and  taxpayers  of  said 
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school  district,  at  said  annual  meeting,  voting 
by  ballot,  voted  In  favor  of  said  proposition, 
and  ttie  said  proposition  was  announced  by  the 
chairman  of  said  annual  meeting  as  carried." 
The  petition  then  concludes  with  other  proper 
allegations,  and  no  part  thereof  is  cliaUenged 
except  the  portion  above  quoted.  To  this  petl- 
tion  the  defendants  filed  a  motion  requiring 
plaintiffs  to  make  their  petition  more  definite 
and  certain,  which  motion  is  thus  stated: 
"Now  come  Johanna  O.  C.  Helmerlng,  Lizzie 
Oellien,  John  Oelllen,  Henry  Oelllen,  and 
Fred  Oellien,  defendants,  by  their  attorney, 
and  move  the  court  to  require  the  plaintiffs 
to  make  more  definite  and  certain  the  follow- 
ing portion  of  plaintiffs'  amended  petition, 
on  the  second  page  thereof,  and  the  eighth 
line,  to  wit:  'And  a  majority  of  the  qualified 
voters  and  taxpayers  of  said  school  district 
at  said  annual  meeting,  voting  by  ballot,  vot- 
ed In  favor  of  said  proposition  (meaning  the 
proposition  to  acquire  additional  grounds  as 
necessary  for  school  purposes),  and  the  said 
proposition  was  announced  by  the  chairman 
of  said  annual  meeting  'as  carried' — for  the 
reason  that  said  words  and  portion  of  said 
petition  are  Indefinite  and  uncertain  in  mean- 
ing, and  defendants  are  unable  to  know  (»: 
understand  from  said  clause  whether  It  is  in- 
tended thereby  to  aver  that  a  majority  of  the 
qualified  voters  and  taxpayers  of  said  dis- 
trict actually  and  only  voting  al;  said  meeting 
voted  In  favor  of  said  proposition,  or  whether 
it  is  Intended  thereby  to  aver  that  the  said 
qualified  voters  and  taxpayers  voting  at  said 
meeting  for  said  proposition,  constituted,  and 
were,  in  fact,  a  majority  of  all  the  qualified 
voters  and  taxpayers  of  said  school  district 
whether  voting  or  not."  The  foregoing  mo- 
tion was  by  the  trial  court  sustained,  and,  the 
plaintiffs  refusing  to  plead  further,  the  court 
dismissed  plaintiffs'  petition,  refused  to  ap- 
point commissioners,  and  entered  judgment 
for  the  defendants.  After  timely,  but  unsuc- 
cessful, motion  for  new  trial,  plaintiffs  in  due 
course  of  time  perfected  their  appeal.  Such 
Is  the  case  for  determination  here. 

This  action  is  bottomed  upon  the  last  clause 
of  section  9772,  Rev.  St  1899  [Ann.  St  1906, 
p.  4483],  which  reads:  "And  whenever  a 
majority  of  the  qualified  voters  and  taxpayers 
of  any  school  district,  at  any  annual  or  spe- 
cial meeting  called  for  that  purpose,  shall 
determine  that  it  Is  necessary  to  have  ad- 
ditional grounds  for  school  purposes,  then 
the  board  of  directors  may  proceed  to  con- 
demn and  pay  for  any  amount  of  land  adja- 
cent to  the  schoolhouse  site,  as  provided  in 
this  section."  In  fact,  there  is  no  authority 
In  law  for  the  condemnation  of  additional 
land  adjoining  a  schoolhouse  site  other  than 
the  statute  hereinabove  set  out  The  numer- 
ous allegations  of  the  petition  in  question 
show  an  attempt  at  least,  to  comply  with  the 
statute.  The  first  and  vital  question  to  be 
determined  is  the  meaning  of  the  words 
"majority  of  the  qualified  voters  and  tax- 
payers of  any  school  district"  in  the  connec- 


tion in  which  it  is  used.  Do  these  words  in 
this  connection  mean  a  majority  of  all  the 
qualified  voters  and  taxpayers  of  the  district, 
whether  present  or  absent  at  the  time  th» 
vote  is  taken,  or  do  they  mean  a  mere  major- 
ity of  such  qualified  voters  and  taxpayers  as 
are  present  at  the  time  or  meeting  where  the 
proposition  is  voted  upon  and  determined? 
We  think  these  words  In  the  connection  nsed 
mean  that  the  proposition  must  receive  a  ma- 
jority of  all  the  qualified  voters  and  taxpay- 
ers of  the  district  and  that  a  mere  majority' 
of  all  those  present  unless  it  also  be  a  ma- 
jority of  all  the  qualified  voters  and  taxpay- 
ers of  the  district,  is  insufficient  It  will  be  no- 
ticed that  between  two  commas  the  following 
phrase  is  thrown  in:  "At  any  annual  or  spe- 
cial meeting  called  for  that  purpoee."  If  this 
phrase  were  left  out,  there  would  be  no  ques- 
tion, for  the  clause  would  then  read:  "When- 
ever a  majority  of  the  qualified  voters  and 
taxpayers  of  any  school  district  •  •  • 
shall  determine,"  etc.  To  our  mind  the 
phrase  omitted  refers  to  the  time  and  place 
when  and  where  the  fact  whether  or  not  a 
majority  of  the  qualified  voters  and  taxpay- 
ers of  the  district  are  in  favor  of  the  prop- 
osition shall  be  ascertained,  and  that  it  was 
not  intended  to  so  modify  the  word  "major- 
ity" as  first  used,  so  as  to  make  It  mean  a 
mere  majority  of  those  present  at  the  time 
and  place  indicated  by  the  omitted  phrase. 
It  is  quite  clear  that  the  legislative  intent 
was  to  require  the  assent  of  a  majority  of 
all  the  qualified  voters  and  taxpayers  before- 
the  district  could  be  subjected  to  the 
exx>en8e  and  damages  resulting  from  a  con- 
demnation proceeding.  By  the  phrase  last 
above  omitted  from  our  quotation  it  was  in- 
tended to  fix  a  time  and  place  for  procurlng^ 
this  assent  i.  e.,  either  at  an  annual  meeting^ 
or  at  a  special  meeting  called  for  that  pur- 
pose. 

It  was  not  Intended  by  the  Legislature 
that  if  there  were  only  3  present  ont  of  40 
voters  and  taxpayers,  the  majority  of  those 
present  at  such  meeting  could  fix  this  burden' 
upon  the  school  district  If  such  had  been 
the  Intent,  it  could  have  been  easily  and 
plainly  expressed  by  saying  that  the  result 
should  be  determined  by  a  majority  of  those 
present  and  voting  at  such  meeting.  The  rule 
of  construction  is  thus  stated  by  Sherwood, 
J.,  in  case  of  State  ex  rel.  Wear  v.  Francis,  95 
Mo.,  loc.  dt  81,  8  S.  W.  8:  "The  rule  estab- 
lished In  State  v.  Winkelmeler,  3S  Mo.  103,  is 
this:  That  when  by  law,  a  vote  Is  required  or 
permitted  to  be  taken,  and  a  majority  of  the 
legal  voters  Is  mentioned  in  such  law  as  being 
necessary  to  carry  the  proposed  measure,  that 
such  majority  must  be  a  majority  of  aU  the 
legal  voters  entitled  to  vote  at  such  election, 
and  not  a  mere  majority  of  those  voting 
thereat  This  rule,  thus  laid  down,  has  since 
become  firmly  established  In  the  jurispru- 
dence of  this  state.  State  ex  rel.  v.  Sutter- 
field,  54  Mo.  392 ;  State  ex  rel.  v.  Brassfleld. 
67  Mo.  331;    State  ex  rel.  v.  Mayor,  73  Mo. 
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43S.  The  case  of  State  t.  Binder,  88  Mo.  430, 
ia  based  npon  Its  own  peculiar  facts,  and  U 
not,  perbapa,  to  be  regarded  as  shaking  the 
anthorlty  of  Winkelmeler's  Case,  or  of  the 
other  cases  cited.  And,  even  were  it  to  be  re- 
garded, the  well-settled  rule  laid  down  In  the 
later  cases  referred  to  would  stiU  be  regard- 
ed as  better,  safer,  and  more  sound."  And 
to  the  same  effect  in  the  opinion  of  Valllant, 
J.,  speaking  for  the  court  in  banc  in  State  ex 
Td.  T.  White,  162  Mo.,  loa  dt  tS38,  wherein 
It  Is  said:  "In  State  ex  rel.  v.  Brassfield,  67 
Mo.  331,  It  was  held  that  the  clause  of  the 
Constitution  (section  14,  art.  11,  Const  1865) 
which  declared  that  'the  General  Assembly 
shall  not  authorize  any  county,  city  or  town 
to  become  a  stockholder  in  ♦  *  •  any 
*  *  *  corporation  unless  two-thirds  of  the 
qualified  Toters  of  such  county,  city  or  town, 
at  a  regular  or  special  election  to  be  held 
therein,  assent  thereto,'  meant  all  the  legal 
voters  In  the  county,  city,  or  town,  and  not 
merdy  all  who  voted.  And  It  may  be  said 
that  all  the  utterances  of  this  court  that  bear 
on  this  question  are  to  the  same  effect.  State 
ex  rel.  t.  Mayor,  73  Mo.  437;  State  ex  rel. 
T.  Francis,  95  Mo.  44:  State  ex  rel.  y.  Mc- 
Qowan,  138  Mo.  187,  39  S.  W.  771."  It  will 
be  observed  that  the  constitutional  provision 
under  consideration  in  the  Brassfield  Case, 
supra,  contains  the  phrase,  "at  a  regular  or 
special  election  to  be  held  therein,"  which  is 
very  similar  to  the  phrase  we  have  under 
cooalderatlon  here,  and  it  likewise  has  the 
same  situation  in  the  statute. 

We  are  therefore  of  opinion  that  the  law 
requires  a  majority  of  the  qualified  voters 
and  taxpayers  of  the  district,  and  not  a  mere 
majority  of  those  present  and  voting.  Until 
such  majority  is  procured,  the  l>oard  of  di- 
rectors have  no  legal  right  to  proceed  to 
bring  condemnation  proceedings  under  section 
9772  [Ann.  St  1906,  p.  4483],  supra.  Nor  are 
we  convinced  that  these  views  In  any  way 
conflict  with  those  of  Burgess,  J.,  in  Richard- 
son V.  McReynolds,  114  Mo.  641,  21  S.  W.  901. 
The  statute  there  under  consideration  was 
what  is  now  section  9750,  Rev.  St.  1899  [Ann. 
St  1806,  p.  4469].  It  is  totally  different  from 
the  section  we  have  under  consideration  in 
the  present  case.  Section  9750  reads:  "The 
qualified  voters  assembled  at  the  annual 
meeting  when  not  otherwise  provided,  shall 
have  power  by  a  majority  of  the  votes  cast." 
Following  the  above  are  11  distinct  clauses 
giving  and  enumerating  the  things  which  can 
be  done  by  the  vote  first  above  mentioned  in 
said  section  9750.  It  will  be  noticed  by  a 
reading  of  the  entire  section  that  there  is 
nothing  providing  for  condemnation  proceed- 
ings for  additional  grounds.  This  subject  is 
only  mentioned  in  section  9772,  and  must  be 
governed  by  that  section,  and  not  by  sec- 
tion 9750. 

2.  Having  reached  the  conclusion,  as  above 
Indicated,  as  to  the  law,  the  next  question  is : 
Does  this  petition  upon  its  face  appear  to  be 


indefinite  and  uncertain,  and  was  the  trial 
court  right  in  holding  it  to  be  indefinite  and 
uncertain  vpon  the  motion  which  it  sustain- 
ed? Counsel  for  appellant  urges  throughout 
his  brief  that  it  only  required  a  majority  of 
those  present  and  voting  to  give  authority  to 
the  board  of  directors  to  proceed  with  the 
condemnation  proceedings.  In  so  doing  he 
practically  concedes  the  correctness  of  the 
trial  court's  action,  if  his  contention  as  to  the 
law  is  untenable.  His  contention  is  unten- 
able as  we  have  held.  A  reading  of  the  por- 
tion of  the  petition  which  we  have  quoted 
shows  that  it  is  uncertain  as  to  whether  the 
pleader  meant  a  majority  of  the  qualified 
voters  and  taxpayers  of  the  whole  district  or 
a  majority  of  such  as  voted  at  the  election. 
If  he  meant  the  latter,  then  defendants  could 
have  successfully  interposed  a  demurrer.  If 
he  meant  the  former,  defendants  would  be 
forced  to  answer.  They  were  entitled  to 
know  from  the  petition  what  pleading  they 
must  file.  The  purpose  of  defendants  was 
no  doubt  to  force  this  situation,  and  they 
were  entitled  to  it  The  trial  court  was  of 
the  opinion  that  the  petition  was  not  snlS- 
dently  definite  and  certain  upon  the  question 
raised  by  the  motion,  and  In  this  opinion  we 
concur. 

For  these  reasons,  the  Judgment  is  afllrmed. 
All  concur. 


REINAUER  V.  WABASH  R.  CO. 

(Supreme  Court  of  MiBsonri.     Feb.  27,  1908.) 

Afpeai^Paticent  of  Docket  Fees— Condi- 
tion Pbecedent. 

Act  March  20,  1907,  Lews  1907,  p.  121, 
proTiding  that  no  appeal  shall  be  allowed  in  any 
dvil  cause  nndl  the  docket  fee  of  $10  in  the 
appellate  court  shall  have  been  deposited  wltb 
the  derk  of  the  trial  court,  when  considered  in 
connection  with  Rev.  St  1899,  f  3241  [Ann.  St. 
1906,  p.  1843],  providing  that  the  clerks  of  the 
Supreme  Court  and  Courts  of  Appeal  shall  be 
allowed  a  fee  of  $10,  etc.,  requires  the  payment 
of  the  $10  costs  to  the  clerk  of  the  circuit  court 
for  the  benefit  of  the  derk  of  the  appellate 
conrt  when  the  apijlication  for  the  appeal  is 
made,  but  where  it  is  not  so  made,  and  no  ob- 
jection is  urged  at  the  time,  and  the  appeal  is 
granted,  the  jurisdiction  of  the  appellate  court 
18  as  effective  as  if  the  payment  had  been  made 
with  the  application  for  the  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  TOlg. 
vol.  2,  Appeal  and  Error,  {  1999.] 

Woodson,  J.,  dissenting. 

In  Bana  Appeal  from  Circuit  Court,  Ran- 
dolph County. 

Action  by  William  Relnauer  against  the 
Wabash  Railroad  Oompany.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Heard 
on  motion  to  affirm  Judgment.     OverruletL. 

J.  L.  MInnIs  and  Robertson  &  Robertsonw 
for  appellant  Wlllard  P.  Cave,  for  respond 
ent 

GRAVES,  J.  This  is  a  motion  to  affirm  a 
Judgment  At  the  June  term,  1907,  of  the 
Circuit  Oourt  of  Randolph  county,  and  ob 
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fnne  2S,  1907,  the  plaintiff  recoTered  lodg- 
ment against  the  defendant  In  the  sum  of 
$6,300.  On  same  date  motion  for  new  trial 
was  filed  and  overrnled,  and  an  appeal  grant- 
ed to  defendant  to  this  court  Certified  copy 
of  the  judgment  and  order  granting  the  ai>- 
peal  was  not  filed  here  until  December  5, 
1907,  which  was  long  after  the  opening  of 
our  regular  Octol)er  term.  The  motion  to  af- 
firm is  based  upon  a  failure  of  appellant  to 
comply  with  rule  No.  28  of  this  court  (73  S. 
W.  Till)  and  sections  812  and  813,  Rer.  St 
1889  [Ann.  St.  1908,  pp.  780,  781],  and  also 
a  failure  to  comply  with  the  following  recent 
act  (Laws  1007,  p.  121)  of  the  Legislature: 

"Section  1.  No  appeal  shall  be  allowed  in 
any  ciTil  cause  by  any  trial  court  to  the 
Supreme  Court  Kansas  City  Court  of  Ap- 
peals or  St  Ix>uis  Court  of  Appeals  until  the 
docket  fee  of  ten  dollars  in  such  appellate 
court  shall  have  first  been  deposited  with 
the  clerk  of  the  trial  court 

"Sec.  2.  All  acts  and  parts  of  acts  Incon- 
sistent with  this  act  are  hereby  repealed. 
Approved   March   20,   1907." 

The  docket  fee  was  paid  to  the  clerk  of 
this  court  upon  the  filing  of  the  short  tran- 
script December  5,  1907.  There  are  aflUda- 
Tits  and  counter  affidavits  as  to  the  facts 
which  would  go  to  make  out  an  excuse,  un- 
der the  statute,  for  a  failure  to  file  in  time. 
Upon  these  the  court  was  satisfied  that  the 
statutory  excuse  for  the  failure  to  file  the 
transcript  here  appeared,  so  the  necessity 
of  going  into  this  matter  Is  obviated.  This 
court  has  overruled  the  motion  to  affirm,  but 
inasmuch  as  such  action  necessarily  involved 
the  construction  of  the  legislative  act  quoted 
above,  it  was  thought  best  to  give  expression 
to  our  views  by  written  opinion,  and  the 
case  was  assigned  for  an  opinion.  To  that 
question  alone  the  opinion  will  be  directed. 

The  sole  question  presented  to  our  mind 
Is  whether  or  not  this  new  statute  is  of 
such  a  Jurisdictional  character  as  would  in- 
validate an  appeal,  otherwise  duly  granted. 
In  other  words,  the  contention  here  Is  to  the 
effect  that  notwithstanding  the  fact  of  an 
appeal  having  been  duly  granted  by  a  court 
of  general  jurisdiction,  yet  such  order  grant- 
ing the  appeal  Is  void  because  of  a  failure 
to  deposit  $10,  as  per  the  requirement  of  the 
statute  quoted.  We  are  not  inclined  to  agree 
with  the  contention  of  respondent.  By  sec- 
tion 3241,  Rev.  St  1899  [Ann.  St  1906,  p. 
1843],  the  clerk  of  the  Supreme  Court  and 
the  clerks  of  the  Courts  of  Appeal  are  allow- 
ed, in  lieu  of  other  fees,  the  sum  of  $10  to 
be  paid  by  appellant  or  plaintiff  in  error.  If 
appellant  or  plaintiff  in  error  is  successful  he 
l.s  entitled  to  recover  back  this  fee  so  paid  by 
him.  This  act  of  1907  evidently  undertakes 
to  require  the  payment  of  these  costs,  lumped 
by  the  statute  at  the  sum  of  $10,  to  be  made 
to  the  circuit  clerk,  presumably  for  the  use 
and  benefit  of  the  clerk  of  the  appellate  court 
entitled  thereto,  although  there  is  no  direc- 


tion given  for  the  payment  of  the  sum  de> 
posited  with  the  circuit  clerk  to  the  proper 
clerk  of  the  appellate  court  The  statute 
is  extremely  vague  upon  this  question.  It 
might  be  presumed,  though  not  written  in 
the  statute,  that  the  circuit  clerk  would  send 
this  sum  to  the  proper  appellate  derk.  The 
statute  speaks  of  "the  docket  fee  of  ten  dol- 
lars in  such  appellate  court,"  when  there  la 
in  fact  no  such  fee  allowed  by  law  The  only 
statute  Is  section  3241,  and  in  that  section 
the  $10  Is  not  mentioned  as  a  "docket  fee," 
but  as  an  allowance  made  in  lieu  of  all  costs 
in  the  case,  and  is  in  fact  costs  allowed  the 
clerk  of  the  appellate  court  which  costs  are 
lumped  at  $10,  covering  the  several  items  of 
labor  to  be  done  by  the  clerk  in  the  disposi- 
tion of  the  case,  including  a  certified  copy 
of  the  opinion  and  judgment  in  the  case. 
This  may  be  commonly  called  a  docket  fee, 
but  is  not  so  written  in  the  law.  To  our  mind 
the  act  of  1907  refers  to  a  matter  not  there- 
tofore written  in  the  law.  The  act  itself, 
however,  does  not  undertake  to  impose  ad- 
ditional costs,  but  mistakenly  refers  to  a 
"docket  fee"  as  if  such  had  been  required 
by  previous  statute,  when.  In  strictness,  no 
such  fee  by  name  is  mentioned.  The  law 
reads:  "Clerks  of  the  Supreme  Court  and 
Courts  of  Appeal,  in  lieu  of  other  fees,  shall 
severally  be  allowed  and  paid  by  the  appe- 
lant or  plaintiff  in  error  a  fee  of  ten  dollars, 
which  shall  include  all  the  costs  in  the  case, 
including  a  certified  copy  of  the  opinion  and 
mandate  to  the  court  from  which  said  cause 
shall  be  sent  and  all  fee-bills  and  executions 
Issued  in  said  cause:  Provided  that  noth- 
ing herein  shall  be  construed  to  apply  to  any 
one  who  was  permitted,  as  provided  by  law, 
to  sue  as  a  poor  person."  Thus,  strictly 
speaking,  there  is  no  such  thing  in  the  law 
as  a  "docket  fee"  to  clerks  of  the  appellate 
courts,  and  this  new  statute,  whilst  not  es- 
pecially creating  additional  costs,  calls  for 
the  payment  of  a  fee,  presumably  previous- 
ly created  and  provided  for,  when,  in  the 
strict  letter  of  the  previous  law,  no  such  fee 
has  been  provided  for  or  created.  Docket 
or  case  filing  fees  have  been  created  by  stat- 
ute. Rev.  St  1899,  I  9702  [Ann.  St  1900, 
p.  4461].  This  section  provides  for  a  ease 
filing  fee  of  $2  in  circuits  composed  of  one 
county.  And  in  this  sense  the  term  may  be 
said  to  have  been  legally  defined.  However 
this  $10  allowance  in  lieu  of  other  costs  pro- 
vided for  by  section  3241,  supra,  has  no 
doubt  been  commonly  called  a  docket  fee, 
and  this  perhaps  lead  the  Legislature  to  thus 
denominate  these  costs,  rather  than  to  refer 
to  them  as  they  are  allowed  and  provided 
for  in  section  3241.  Upon  this  narrow  ground 
the  motion  to  dismiss  the  appeal  might  have 
been  overruled,  but  we  prefer  to  put  it  uiK>n 
a  broader  ground.  We  are  not  impressed 
with  the  view  that  the  payment  of  this  fee 
is  necessarily  jurisdictional.  Nor  is  it  such 
a  condition  precedent  as  will  invalidate  an 
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appeal  otherwise  legally  allowed.  We  are  of 
the  <q)lnlon  that  the  failure  to  comply  wltb 
this  Btatate,  when  anch  failure  Is  not  called 
to  tbe  attention  of  t&e  trial  court,  la  an 
Irregularity,  which  can  be  cured  In  the  fur- 
ther prcceedlnga  by  a  payment  of  these  costs; 
for  costs  they  are. 

By  section  833  [Ann.  St  1906,  p.  798],  a 
party  applying  for  a  change  of  venue  must 
deposit  with  his  application  the  sum  $10,  the 
language  of  the  statute  being:  "Whenever 
any  change  of  venue  is  applied  for  In  any 
dvll  canse  from  any  circuit  court  of  any 
county,  or  city  constituting  a  county,  to  any 
otiier  county  or  such  city.  In  another  circuit, 
tbe  party  or  person  applying  for  such  a 
change  of  venue  shall,  with  his  application, 
deposit  with  the  clerk  of  the  circuit  court 
tbe  sum  of  ten  dollars;  and  thereupon  If 
such  change  of  venue  Is  awarded,  tbe  clerk 
of  said  court  shall  transmit  said,  sum  of  ten 
dollars,  together  with  the  transcript  and  pro- 
ceedings In  the  case  to  tbe  clerk  of  tbe  court 
to  which  the  removal  is  ordered;  and  no 
transcript  shall  be  transmitted  or  received 
by  .any  clerk  on  such  change  of  venue  as 
aforesaid,  unless  said  sum  of  ten  dollars  shall 
accompany  such  transcript:  Provided,  how- 
ever, that  whenever  any  cause  shall  be  trans- 
ferred to  another  circuit  by  agreement  of 
parties,  such  sum  shall  be  paid  by  both  par- 
ties, before  any  change  of  venue  is  awarded, 
in  equal  shares,  and  transmitted  as  afore- 
said." This  statute  has  been  before  this 
ruiu't  In  the  recent  case  of  Cunningham  v.  Cur- 
rent River  Ry.  Co.,  166  Mo.  270,  65  8.  W.  656, 
wherein  we  held  that  a  change  of  venue 
granted  without  said  sum  having  been  de- 
posited would  not  authorize  the  trial  Judge  at 
a  subsequent  term  to  vacate  the  order  grant- 
ing the  change  of  venue,  and  that  the  change 
Tras  as  effectively  had  as  if  the  deposit  had 
been  made  wltb  the  application.  So,  under 
the  statute  before  us,  we  take  It  that  the 
statute  means  that  this  deposit  should  be 
made  when  the  application  for  tbe  appeal  Is 
made,  yet  If  It  is  not  made,  and  no  objec- 
tions are  urged  at  the  time,  and  the  appeal  Is 
granted,  the  jurisdiction  of  this  court  Is  as 
effective  as  if  the  deposit  had  been  made 
with  the  application  for  appeal,  provided  the 
appellant  can  run  the  gauntlet  with  our  clerk 
nnder  section  3211,  supra.  On  the  other 
hand,  if  timely  objections  are  made  In  the 
trial  court,  such  court  would  be  fully  author- 
ized to  refuse  the  appeal,  if  it  can  be  said 
that  tbe  term  "docket  fee"  used  in  the  act 
means  the  costs  provided  for  by  section  3241. 
State  ex  rel.  v.  Floumoy,  160  Mo.  324,  60  S. 
W.  1098.  Whether  It  can  be  so  said,  we  have 
not  thus  far  expressed  any  deflnlte  opinion, 
and  do  not  do  so  now.  To  say  the  least  the 
statute  is  somewhat  vague  In  description. 

For  tbe  reason  hereinabove  expressed,  tbe 
motion  to  affirm  the  judgment  is  overruled. 
All  concur,  except  WOODSON,  J.,  who  dis- 
sents. 


GALDWEX/L  v.  RYAN. 
(Supreme  Court  of  Missouri.     Feb.  27,  1908.) 

1.  RXPUIVIN  —  TeSDICT  — RiqinSITES— VAJ.ITS 

01'  Propbbtt. 

Under  the  express  provisions  of  Rev.  St 
1899,  »  3921,  4473,  4474  [Ann.  St.  1906,  pp. 
2163,  2452,  246S;,  a  verdict  in  replevin  ghonld 
■not  only  find  which  of  the  parties  was  entitled 
to  passession  of  the  property,  but  should  also 
assess  Its  value,  so  as  to  give  the .  successful 
part;  the  right  to  exercise  an  election  to  take 
the  property  or  a  judgment  for  the  value. 

[Ed.  Mote.— For  cases  in  point  see  Cent  Dig. 
vol.  42,  Replevm,  |  377.] 

2.  JuDOUERT— Replevin— GONOLTisivKNEsa. 

Where,  pending  replevin  for  certain  mules, 
the  plaintiff  therein  sold  tbe  mules  under  a  mort- 
gage, and  the  verdict  and  Judgment  In  the  re- 
plevin suit  found  that  the  defendant  was  en- 
titled to  the  ^ssession  of  the  mules,  but  did 
not  assess  their  value,  such  judgment  was  no 
bar  to  the  defendant's  right  to  recover  the  value 
of  the  mules  from  the  plaintiff  in  replevin,  In 
an  action  for  conversion. 

[Ed.  Note.— For  cases  in  point  see  Cent  IMg. 
vol.  30,  Judgment  i  1299.] 

3.  Replevin— JunGMENT—VAiiniTT. 

A  Judgment  in  replevin  finding  that  the 
defendant  therein  was  entitled  to  the  possessitm 
of  tbe  property,  but  failing  to  assess  the  value 
thereof  was  valid  in  so  far  as  it  established 
the  defendant's  right  of  possession  at  the  time 
of  suit  brought 

4.  Tboveb  and  Convebsion— Sale  of  Pbop- 

EKTT. 

Where  plaintiff  in  replevin  for  certain  mules 
was  unsuccessful  in  such  action,  his  disposal 
of  the  mules  under  a  chattel  mortgage,  pend- 
ing tbe  action,  constituted  a  conversion. 

lEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trover  and  Conversion,  |  86.] 

5.  Exemptions — Pleading. 

Where  plaintiff's  cause  of  action  is  not 
based  on  the  infringement  of  rights  nnder  the 
exemption  laws,  a  plea  that  the  judgment  which 
plaintiff  sought  to  recover  should,  when  recov- 
ered, be  adjudged  exempt  from  execution  was 
improper;  the  claim  of  exemption  having  no 
place  in  the  pleadings. 

6.  Set-Off  —  Natubb   of   Claiu  —  Contbact 
AND  ToBX— "Mutually  Indebted." 

Rev.  St.  1899,  §  4487  [Ann.  St.  1906,  p. 
2457],  provides  that  if  any  two  or  more  pei> 
sons  are  mutually  indebted"  in  any  manner 
whatsoever,  and  one  of  them  commences  an  ac- 
tion against  the  other,  one  debt  may  be  set  off 
against  the  other,  though  such  debts  are  of  a 
different  nature.  Beld,  that  where  plaintiff  was 
indebted  to  defendant  on  certain  judgments,  and 

SlaintiS  claimed  that  defendant  was  liable  for 
Bmages  for  conversion  of  personal  property, 
Slaintiff  and  defendant  were  not  "mutually  in- 
ebted,"  defendant's  claim  being  in  contract 
while  plaintiff's  was  in  tort ;  and  hence  the 
claims  could  not  be  set  off. 

[Ed.   Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  p.  4662.] 

7.  Execution— Set-Off  of  Executions. 

Rev.  St  1899,  §  4493  [Ann.  St.  1906,  p. 
2461],  declares  that  a  set-off  shall  be  pleaded 
as  provided  by  law,  and,  if  tbe  amount  of  set- 
off be  equal  to  plaintiffs  demand,  plaintiff  shall 
recover  nothing  by  his  action,  and,  if  it  be  less 
than  plaintiff's  demand,  plaintiff  shall  have  judg- 
ment for  the  residue  only,  and  section  4494  pro- 
vides that,  if  there  be  found  a  balance  due  from 
plaintiff  to  defendant  judgment  shall  be  render- 
ed for  defendant  for  the  amount  thereof,  to- 
gether with  costs.  Held,  that  where  the  claim 
of  the  plaintiff  is  In  tort,  and  that  of  the  de- 
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fendant  b  tn  contract,  a  let-off  cannot  b«  al- 
lowed  in  the  Judgment,  but,  If  plaintiff  reduces 
his  claim  to  Judgment  and  sues  out  an  execution 
thereon,  defenduit  may  likewise  have  an  execu- 
tion on  his  Judgment,  and,  both  executions  com- 
ing into  the  bands  of  the  sheriff,  one  may  be 
set  oS  against  the  other  as  prescribed  by  sec- 
tion 4497  (page  24G2). 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  21,  Execution,  |  1068.] 

8.  Sams— ExEMPnoNB. 

Rev.  St.  1899,  §  4497  [Ann.  St.  1906,  p. 
2462],  provides  that,  when  an  execution  is  de- 
livered to  an  ofiScer  to  be  served,  the  person  who 
is  debtor  tlierein  may  deliver  his  execution  to 
the  same  officer,  and  the  officer  shall  apply  it 
as  far  as  it  will  extend  to  the  satisfaction  of 
the  first  execution,  or,  if  the  first  execution  shall 
be  the  smaller  in  amount,  then  to  its  entire  sat- 
isfaction, and  indorse  the  fact  of  such  applica- 
tion thereon,  and  that  the  balance  of  the  larger 
execution  may  be  collected  in  the  same  manner 
as  If  there  had  been  no  satisfaction ;  and  sec- 
tion 4498  prescribes  when  set-oS  shall  not  be 
allowed,  but  makes  no  reference  to  a  judgment 
for  conversion  of  exempt  {property.  Held,  that 
where  plaintiff  recovered  judgment  against  de- 
fendant for  conversion  of  mules  exempt  from 
execution,  and  defendant  had  certain  judgments 
against  plaintiff,  executions  issued  on  such  Judc- 
ments  could  b«  set  off. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Execution,  {  106a] 

Lamm  and  Graves,  JJ.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Sulli- 
van  County;    Jno.   P.   Butler,  Judge. 

Action  by  Robert  Caldwell  against  Dennis 
Ryan.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

See  79  S.  W.  743. 

Wilson  ft  Clapp,  for  appellant  Watten- 
barger  ft  Bingham,  for  respondent 

VALLIANT,  J.  This  Is  a  suit  to  recover 
the  value  of  two  mules  which  plaintiff  avers 
belonged  to  him  and  were  unlawfully  con- 
verted by  defendant  Prior  to  this  suit,  the 
defendant,  Ryan,  had  brought  an  action  of 
replevin  against  the  plaintiff,  Caldwell,  for 
the  possession  of  two  mules,  and,  having  giv- 
en bond  according  to  the  statute,  the  mules 
were  by  the  constable  taken  from  Caldwell 
and  delivered  to  Ryan.  Pending  that  replev- 
in suit,  Ryan  caused  the  mules  to  be  sold  un- 
der a  chattel  mortgage  which  he  held.  The 
replevin  suit  resulted  in  a  Judgment  In  favor 
of  Caldwell  for  the  return  of  the  mules ;  but 
there  was  no  assessment  of  their  value,  hence 
no  judgment  in  the  alternative  against  Ryan 
for  their  value.  When  the  replevin  suit  end- 
ed, and  the  mules  were  not  forthcoming  to 
satisfy  the  Judgment,  and  Caldwell  having 
no  Judgment  therein  for  their  value,  he 
brought  this  suit  to  recover  $200  as  for  their 
conversion.  The  defendant's  answer  was  a 
general  denial  and  a  "set-off  and  counter- 
claim" consisting  of  two  Judgments  previ- 
ously rendered  In  his  favor  against'  the 
plaintiff,  amounting,  with  Interest,  to  $718.92. 
Plaintiff  In  his  reply  alleged  that  he  was  the 
head  of  a  family,  and  as  such  was  entitled  to 
bold  the  Judgment  be  was  seeking  to  recover 
against  the  defendant  exempt  from  execution 


under  section  3159,  Rev.  St  1899  [Ann.  St 
1906,  p.  1795],  be  having  no  other  property, 
and  therefore  the  defendant  had  no  right  to 
set  off  his  Judgments  against  it  The  trial 
resulted  in  a  Judgment  for  the  plaintiff  for 
$189.70  on  his  demand,  and  in  favor  of  de- 
fendant for  $718.92  on  ills  coimterclalm ;  but 
it  was  adjudged  that  the  defendant  was  not 
entitled  to  offset  the  Judgment  against  him 
by  his  Judgment  against  the  plaintiff.  There- 
fore execution  was  awarded  In  plalntlflTs  fa- 
vor for  $189.70  and  costs,  and  also  Judgment 
In  favor  of  defendant,  on  bis  counterclaim, 
for  $718.92  and  costs,  and  execution  awarded. 
From  the  Judgment  in  favor  of  the  plaintiff, 
the  defendant  lias  appealed.  The  appeal  was 
taken  to  the  Kansas  City  Court  of  Appeals, 
where  the  Judgment  was  affirmed;  but,  one 
of  the  Judges  of  that  court  being  of  the  opin- 
ion that  the  decision  was  in  conflict  with  the 
law  as  declared  by  this  court  In  Garrett  y. 
Wagner,  125  Mo.  450,  28  S.  W.  762,  and  I^  the 
St  Louis  Court  of  Appeals  In  Welnrlch  y. 
Koelling,  21  Mo.  App.  133,  the  cause  was 
transferred  to  this  court 

Defendant's  assignments  of  error  cover 
three  points:  (1)  That  the  plaintiff,  tiavlng 
failed  to  have  the  value  of  the  mules  as- 
sessed In  the  replevin  suit.  Is  precluded  now 
from  recovering  their  value  in  a  suit  for  con- 
version. (2)  That  the  court  erred  in  includ- 
ing In  the  assessment  of  plaintiff's  damages 
an  item  of  $25  expenses  he  Incurred  in  the 
former  suit  (3)  That  the  court  erred  in  re- 
fusing to  allow  the  defendant  to  offset  his 
counterclaim  against  the  plaintiff's  demand. 
After  the  Judgment  was  rendered,  the  plain- 
tiff entered  a  remittitur  as  to  the  disputed 
item  of  $26,  therefore  that  assignment  is  out 
of  the  case. 

1.  The  result  of  the  replevin  suit  was  a 
Judgment  that  the  mules  belonged  to  Cald- 
well, the  plaintiff  in  this  suit,  and  that  be 
was  entitled  to  the  possession.  The  verdict 
should  have  gone  further  and  assessed  the 
value  of  the  mules,  and  the  Judgment  should 
liave  followed  the  verdict  and  have  ^ven 
Caldwell  the  choice  to  take  the  mules  or  their 
value.  Sections  3921,  4473,  and  4474,  Rev. 
St  1899  [Ann.  St  1906,  pp.  2163,  2452,  2453}. 
But,  in  point  of  fact,  the  only  thing  adjudged 
was  that  they  were  Caldwell's  mules.  De- 
fendant, Ryan,  now  thinks  that,  because  the 
plaintiff  acquiesced  in  the  Judgment  as  it 
was,  he  has  no  right  to  call  him  to  account 
for  the  value  of  the  males  wrongfully  dispos- 
ed of  while  the  replevin  snlt  was  pending. 
The  Kansas  City  Court  of  Appeals  ruled  that 
point  against  defendant,  and  correctly  so. 
The  purpose  of  this  statute  was  to  settle  in 
the  one  suit  all  questions  that  might  arise  out 
of  the  alleged  unlawful  taking  or  detention  of 
the  property.  The  assessment  of  the  value 
was  for  the  benefit  of  the  party  found  to  be 
entitled  to  the  possession  of  the  property, 
and  the  law  gave  him  the  right  to  elect  wUch 
he  would  take,  the  property  or  its  value.  If 
his  choice  was  the  property,  not  its  money 
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valve,  and  if  the  property  was  forthcoming 
to  satisfy  the  jndgment,  the  assessment  wonid 
tM  of  no  consequence  to  him.  His  acquies- 
cence In  a  Judgment  for  the  possession  when 
there  was  no  assessment  of  value  would  place 
him  In  the  same  condition  that  he  would 
have  been  placed  by  his  election  to  take  the 
property  Instead  of  the  assessed  value  if 
there  bad  been  an  assessment.  Defendant  re- 
lies on  White  v.  Van  Houten,  61  Mo.  577, 
wherein  the  court  said :  "The  law  surely  con- 
templated that  when  the  case  was  prosecuted 
to  final  Judgment  all  questions  of  value, 
damages,  and  costs  should  be  disposed  of  In 
the  same  proceeding."  And  the  court  held 
that  the  plaintifF  in  that  case  could  not,  In  an 
action  on  the  replevin  bond,  recover  damages 
for  the  detention  of  the  property  when  none 
had  been  assessed  by  the  Jury  in  the  replevin 
suit.  But  there  was  a  material  difference 
between  that  replevin  suit  and  the  one  we 
are  now  discussing.  There,  as  here,  the  plain- 
tiff had  sued  In  replevin  before  a  Justice  of 
the  i)eace,  bad  given  bond,  and  the  property 
had  been  delivered  to  him.  On  the  trial  the 
Judgment  was  against  him,  and  there  was  an 
assessment  of  the  value  of  the  property,  but 
none  of  damages  for  detention,  whereupon  he 
delivered  the  property  to  the  defendant  and 
paid  the  costs.  The  subsequent  suit  was  on 
the  replevin  bond  to  recover  damages  for  de- 
tention, and  It  was  held  that  the  si^t  could 
not  be  maintained.  In  the  case  at  bar  we 
hold  that  the  Judgment  In  the  replevin  suit 
was  good  as  far  as  It  went ;  that  It  establish- 
ed the  right  of  Caldwell  to  the  possession  of 
the  mules;  and  we  further  hold  that  Ryan's 
disposal  of  'the  mules  while  that  suit  was 
pending  amounted  to  a  conversion  of  them  to 
his  own  use,  and  he  was  liable  to  the  plain- 
tiff for  their  value. 

2.  The  defendant  in  bis  answer  calls  his 
demand  a  "set-off  and  counterclaim."  There 
is  a  difference  between  a  set-off  and  a  coun- 
terclaim. '  Each  Is  the  creature  of  a  separate 
statute.  McAdow  v.  Ross,  63  Mo.  199.  The 
law  of  counterclaim  comes  under  the  C!ode  of 
OlvH  Procedure,  but  the  statute  of  set-off  was 
In  our  books  long  before  the  Code  was  adopt- 
ed (Rev.  St  1826,  p.  738;  Rev.  St  1836,  p. 
579),  and  is  substantially  now  as  It  was  In 
1836.  Section  4487,  Rev.  St  1899  [Ann.  St 
1906,  I>.  2467].  A  counterclaim  and  set-off  are 
different  in  some  respects,  though  they  bear 
close  resemblance  In  some  other  features.  But 
there  Is  no  occasion  now  to  discuss  the  points 
of  difference  and  those  of  resemblance  be- 
tween a  counterclaim  and  a  set-off,  because 
In  this  case  both  parties  and  the  trial  court 
construed  the  defendant's  answer  as  intended 
to  plead  a  set-off,  and  that  was  doubtless 
correct  The  defendant  was  Insisting  on  hav- 
ing his  debts,  for  which  be  already  had  two 
Judgments,  set  off  against  whatever  Judgment 
the  plaintiff  might  obtain  against  him ;  while 
the  plaintiff  was  insisting  that  the  set-off 
should  not  be  allowed  because  the  Judgment 


that  he  hoped  to  recover  would,  when  recov- 
ered, be  exempt  from  execution. 

The  plalntltrs  reply  to  the  defendants  an- 
swer— that  iSi  so  much  of  It  as  stated  facts 
intended  to  make  out  a  case  of  exemption 
from  execution — was  foreign  to  the  office  of 
pleadings.  Pleadings  relate  to  the  cause  of 
action,  either  to  support  or  to  defeat  it  They 
have  nothing  to  do  with  the  enforcement  of 
the  Judgment  after  It  Is  obtained.  The  office 
of  the  petition  is  to  state  facts  constituting 
the  cause  of  action,  the  office  of  the  answer 
to  deny  the  statements  or  to  state  other  facts 
to  avoid  the  cause  of  action,  and  the  office  of 
the  reply  Is  to  deny  the  new  matter  In  the 
answer  or  to  state  other  facta  which  go  to 
show  that  the  plaintiff  should  not  be  pre- 
cluded In  his  recovery  by  reason  of  the  new 
facts  stated  In  the  answer.  There  is  no  place 
In  the  pleadings  for  the  claim  of  exemption 
from  execution,  exc^t,  of  course,  where  the 
cause  of  action  or  detease  arises  out  of  the 
exemption  statute,  as,  for  example,  where 
the  plaintiff's  exempt  property  has  been 
wrongfully  seized,  or  where  the  attempt  Is 
to  take  from  a  defendant  property  which  the 
statute  of  exemption  allows  him  to  hold. 
But  where  the  plaintiff's  cause  of  action  la 
not  based  on  an  Infringement  of  rights  under 
the  exemption  statute,  a  plea  that  the  Judg- 
ment sought  to  be  recovered  should,  when  re- 
covered, be  adjudged  as  exempt  from  execu- 
tion has  no  place  In  the  office  of  pleading. 
That,  however,  was  the  plea  In  the  plaintiffs 
reply  In  this  case,  and  it  was  sustained  by 
the  trial  court 

The  plaintiff's  sole  contention.  In  reference 
to  the  set-off.  In  the  trial  court  was  that,  be- 
cause he  was  the  head  of  a  family  and  had 
no  other  property,  he  was  entitled  to  hold  as 
exempt  from  execution  the  money  that  he 
was  seeking  to  recover  In  this  suit,  and  ergo 
the  defendant  could  not  set  off  against  it  the 
amount  he  owed  defendant.  The  court  right- 
ly held  that  the  set-off  could  not  be  allowed, 
but  erroneously  based  the  holding  on  the  plea 
of  the  statute  of  exemption.  The  ground  on 
which  the  set-off  should  have  been  denied  is 
that  the  defendant's  claim  Is  in  contract — 
that  Is,  In  Judgment — while  the  plaintiff's 
claim  Is  In  tort 

The  statute  relating  to  set-off  is  section 
4487,  Rev.  St  1899  [Ann.  St  1906,  p.  2457]: 
"If  any  two  or  more  persons  are  mutually 
indebted  In  any  manner  whatsoever,  and  one 
of  them  commence  an  action  against  the  oth- 
er, one  debt  may  be  set  off  against  the  other 
although  such  debts  are  of  a  different  na- 
ture." Under  this  statute,  when  the  parties 
are  mutually  Indebted,  one  debt  may  be  set 
off  against  the  other,  though  they  differ  in 
character — that  Is,  though  the  mutual  debts 
may  be  simple  contract,  covenant  or  Judg- 
ment— but  the  demands  must  come  under  the 
classification  of  debts,  the  parties  must  be 
"mutually  Indebted."  A  demand  of  damages 
for  a  tort  Is  not  a  debt,  and  is  not  embraced 
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Id  the  statute  of  set-off.  Cowan  t.  Modrell, 
15  Mo.  421.  In  the  case  Just  cited  the  court 
said:  "There  must  be  a  debt  on  the  part  of 
the  plaintiff,  as  well  as  on  the  part  of  the  de- 
fendant, to  authorize  a  set-off.  The  test  giv- 
en by  Chief  Justice  Kent  is  that  the  Indebted- 
ness for  which  the  action  is  brought  must  be 
such  that.  If  the  plaintiff  were  sued  by  the 
defendant  upon  the  set-off  claimed,  he  could 
claim  his  cause  of  action  in  that  suit  as  a 
set-off.  Gordon  v.  Bowne,  2  Johns.  (N.  T.) 
156."  Applying  that  test,  if  the  d^endant 
had  sued  the  plaintiff  on  these  two  Judg- 
ments, could  the  plaintiff  have  pleaded  his 
claim  of  damages  for  the*  conversion  of  the 
mules  as  a  set-off?  The  ruling  in  that  case 
has  been  followed  in  other  cases.  Johnson 
V.  Jones,  16  Mo.  494;  Mahan  v.  Ross,  18  Mo. 
121;  Pratt  v.  Menkens,  18  Mo.  158;  State 
ex  rel.  t.  Eldrldge,  65  Mo.  584.  The  trial 
court  in  this  case,  therefore,  was  right  in 
holding  that  the  defendant  could  not  set  off 
the  debt  due  him  against  the  plaintiff's  de- 
mand, and  the  court  would  have  been  Justi- 
fied In  striking  out  the  plea  of  set-off  entire- 
ly, on  the  ground  that  a  debt  could  not  be 
set  off  against  a  demand  for  damages  aris- 
ing In  a  tort.  And,  if  the  court  had  gone  no 
farther  than  to  render  Judgment  for  the 
plaintiff  for  the  value  of  the  mules  In  the 
face  of  the  defendant's  plea  of  set-off,  the 
Judgment  could  not  be  disturbed,  because  the 
presumption  wctuld  be  that  the  court  so  ruled 
on  the  ground  that  It  was  not  a  case  of 
mutual  Indebtedness,  therefore  not  a  case 
for  set-off.  If  the  court  had  stopped  at 
that  point  it  would  have  left  the  plain- 
tiff with  bis  judgment,  and  the  defendant 
with  his,  and  each  entitled  to  sue  out  ex- 
ecution. Then,  when  the  executions  were  in 
the  hands  of  the  sheriff,  the  rights  of  the  par- 
tise  would  be  adjusted  as  prescribed  in  sec- 
tions 4406,  4407,  Rev.  St  1890  [Ann.  St  1906, 
p.  2462].  But  the  court  did  not  stop  there. 
It  went  on  In  its  Judgment  to  say  that  the 
plaintiff  was  a  married  man,  head  of  a  fami- 
ly, and  entitled  to  claim  the  Judgment  in 
Ills  favor  as  exempt  by  law.  That  would 
doubtless  be  construed  by  the  sheriff  as  a  di- 
rection to  him  that  he  was  not  to  execute 
the  writs  In  the  manner  prescribed  in  the  two 
sections  of  the  statute  Just  quoted,  but  was 
to  levy  the  plaintiff's  execution  on  defend- 
ant's property  and  leave  the  defendant  with- 
out recourse  for  the  debt  due  him,  wliicb 
would  have  been  to  violate  the  statute. 

The  plaintiff's  proposition  is  that,  because 
he  Is  the  head  of  a  family,  and  would  be  en- 
titled to  hold  the  amount  of  this  Judgment, 
if  he  had  it  in  hand,  against  any  execution 
or  attachment  that  might  come  against  him, 
therefore,  not  having  It  In  hand,  he  Is  enti- 
tled to  levy  it  of  defendant's  goods,  although 
he  Is  Justly  indebted  to  the  defendant  for  a 
larger  sum — he  must  have  his  debt,  and  the 
defendant  must  go  unsatisfied  for  what  the 
plaintiff  owes  him.  That  is  what  the  court 
decided,  and  it  Is  in  accordance  with  the  de- 


cision of  the  Kansas  City  Court  of  Appeals 
in  Wagner  v.  Furniture  Co.,  6S  Mo.  App.  206, 
although  there  were  circumstances  in  tbat 
case  which  would  distinguish  It  from  tblB 
case  if  the  right  of  set-off  in  this  state  now 
depended  on  the  ancient  equitable  doctrine  of 
set-off,  to  be  administered  as  it  might  seem 
right  to  the  chancellor  ex  sequo  et  bono.  But 
the  right  of  set-off  In  Missouri  Is  not  given 
or  withheld  as  the  conscience  of  the  chancel- 
lor In  a  given  case  may  dictate.  It  Is  a  pos- 
itive legal  right  given  by  statute.  The  Kan- 
sas City  Court  of  Appeals  In  the  case  above 
named  rely  chiefly  on  certain  Indiana  cases, 
the  first  of  which  and  which  Is  referred  to  as 
the  authority  of  the  later  cases  on  that  sub- 
ject in  tbat  state.  Is  Puett  v.  Beard,  86  Ind. 
172, 44  Am.  Rep.  280.  But  In  that  case  the  In- 
diana court  said:  "The  right  to  set  off  one 
Judgment  against  another  Is  purdy  equitable, 
and  allowed  only  where  good  conscience  re- 
quires it"  And,  again,  on  page  178  of  86 
Ind.  (44  Am.  Rep.  280)  the  court  said:  "The 
practice  in  proceedings  to  set  off  one  Judg- 
ment against  another  Is  not  prescribed  by 
any  statute,  nor  Is  the  right  to  <H:der  It  done 
conferred  upon  the  courts  by  any  legislative 
enactment;  but  courts  possess  the  authority, 
as  they  do  many  other  powers.  In  virtue  of 
their  g^ieral  equitable  authority  over  officers 
and  suitors,  and  as  one  of  the  inherent  Judi- 
cial powers  which  are  necessary  to  the  ex- 
istence of  a  court."  These  quotations  show 
the  difference  between  the  right  of  set-off  In 
Indiana  and  that  right  In  Missouri.  The  Ind- 
iana court  was  right  in  saying  that  set-off 
was  in  the  beginning  a  creature  of  equity  Ju- 
risprudence, and  that  It  was  not  known  to 
the  common  law.  Waterman  on  Set-Off  (2d 
Ed.)  p.  18;  Id.  p.  383.  It  is  a  doctrine  ao 
absolutely  necessary  to  the  administration  of 
Justice  that  a  court  of  equity  could  not  fall 
to  supply  it  when  the  common  law  had  omit- 
ted It.  And  if,  as  the  Indiana  court  said, 
there  was  no  statute  in  that  state  directing; 
the  practice  in  proceedings  to  set  off  one 
Judgment  against  another,  the  Jurisdiction 
to  do  so  was  inherent  in  the  court  exercising 
equity  Jurisdiction,  or  in  a  court  of  law  ad- 
ministering Justice  according  to  the  equitable 
principle.  But  in  Missouri  the  right  of  set- 
off is  given  by  statute,  and  the  procedure  to 
enforce  It  is  also  prescribed  by  statute,  and 
the  courts  have  authority  only  to  enforce  the 
law  as  it  is  written. 

The  following  are  our  statutes  on  this  8ul>- 
Ject: 

Section  4483:  "A  set-off  shall  be  pleaded 
In  the  manner  provided  by  law,  and  if  the 
amount  of  set-off  be  equal  to  the  plalntlfTa 
demand,  the  plaintiff  shall  recover  nothing 
by  his  action;  if  It  be  less  than  the  plaintiff's 
demand,  he  shall  have  Judgment  for  the  res- 
idue only."     [Ann.  St  190C,  p.  2461.] 

Section  4494:  "If  there  be  found  a  balance 
due  from  the  plaintiff  to  the  defendant.  Judg- 
ment shall  be  rendered  for  the  defendant  for 
the  amount  thereof,  together  with  costs." 
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If  a  plaintiff's  cause  of  action  and  a  de- 
fendant's set-off  are  In  the  character  of  mut- 
ual Indebtedness,  sections  4498  and  4494  pre- 
scribe how  they  shall  be  pleaded,  and  how 
adjusted  in  the  Judgment  of  the  court  But 
If,  as  In  the  case  at  bar,  the  claim  of  one  of 
the  parties  Is  founded  In  tort  and  the  other  In 
contract,  then  the  case  Is  not  one  of  mutual  in- 
debtedness, and  the  set-off  will  not  be  allowed 
in  the  Judgment.  When,  however,  as  In  the 
case  at  bar,  the  plaintiff  has  reduced  bis 
claim  to  a  Judgment,  then  he  may  sue  out 
execution  on  his  Judgment,  and  the  defend- 
ant may  likewise  have  execution  on  his,  and, 
both  executions  coming  into  the  hands  of  the 
sheriff,  the  statute  prescribes  in  unequivo- 
cal terms  bow  the  sheriff  shall  proceed  to 
execute  the  writs.  Section  4497  directs  the 
sheriff  in  such  case  how  to  proceed  to  set  off 
one  execution  against  the  other,  satisfying 
the  smaller  by  applying  the  amount  as  far 
as  It  will  go  to  the  satisfaction  of  the  larger, 
ttien  levying  the  balance  and  indorsing  the 
fact  of  set-off  on  both  writs  in  his  returns. 
Then  section  449S,  Immediately  following, 
specifies  certain  exceptions,  and  gives  ex- 
plicit directions  that  In  certain  cases  set-off 
shall  not  be  allowed.  "Expressum  faclt  ces- 
sare  taciturn,"  which  a  celebrated  English 
writer  of  the  eighteenth  century  has  said 
may  be  freely  translated:  "Where  a  lawgiver 
sets  down  plainly  bis  whole  meaning,  we  are 
prevented  from  making  him  mean  what  we 
please  ourselves."  Here  the  lawgiver  has 
plainly  set  down  the  general  rule,  and  has 
aa  plainly  set  down  the  exceptions.  It  could 
not  have  been  intended  by  the  Legislature  to 
clothe  the  sheriff  with  Judicial  power  to  ad- 
just the  rights  of  the  parties  on  principles  of 
equity.  The  statute  lays  down  for  him  a' 
plain  executive  duty  to  perform.  If  in  this 
case  the  defendant  had  not  attempted  to 
plead  his  Judgments  as  a  set-off,  but  had  wait- 
ed until  the  plaintiff  had  sued  out  an  execu- 
tion on  his  Judgment  and  had  then  sued  out 
executions  on  his  own,  the  case  would  have 
been  eimpllfled.  When  In  this  case  the  execu- 
tion on  the  plaintlfTs  Judgment  against  the 
defendant  and  the  executions  on  the  defend- 
ant's Judgments  against  the  plaintiff  come  In- 
to the  sherltTs  bands,  that  oflBcer  will  find 
all  the  directions  he  needs  In  sections  4497 
and  4498.  He  will  have  nothing  to  do  with 
the  statute  of  exemptions  until  he  undertakes 
to  levy  the  balance  due  defendant  out  of 
plaintiff's  property.  Then  if  the  oflBcer  should 
undertake  to  seize  property  of  plaintiff  which 
is  exempt  from  execution,  the  plaintiff  may 
claim  his  exemption. 

The  right  of  a  plaintiff  to  hold  property 
exempt  from  execution  does  not  impair  the 
right  of  a  defendant  to  set  off  a  debt  the 
plaintiff  owes  him  against  a  debt  he  owes  the 
plaintiff.  The  meaning  of  the  statute  of  set- 
off Is  that  the  defendant  is  not  to  be  adjudged 
Indebted  to  the  plaintiff  unless  it  be  in  a  sum 
beyond  the  amount  in  which  the  plaintiff  la 


found  to  be  Indebted  to  him,  and  then  the  Judg- 
ment goes  only  for  the  excess.  That  is  not 
only  what  the  statute  expressly  says,  but  It  is 
what  common  honesty  dictates.  To  the  ex- 
tent that  the  plaintiff  is  Indebted  to  the  de- 
fendant there  Is  nothing  owing  to  him  from 
the  defendant.  The  defendant  has  nothing 
in  his  hands  belonging  to  the  plaintiff,  either 
to  be  reached  by  execution  or  set  apart  to 
him  as  exempt  The  statute  creating  exemp- 
tions of  personal  property  is  found  in  the  Re- 
vised Statutes,  only  in  the  chapter  on  Execu- 
tions, and  the  directions  for  securing  its  bene- 
fit to  the  debtor  are  also  found  only  In  that 
chapter.  It  has  been  held  by  this  court  and 
the  St.  Louis  Court  of  Appeals  that  a  claim 
for  exemption  can  arise  only  when  the  officer 
comes  with  the  writ  Oarrett  v.  Wagner,  126 
Mo.  460,  28  S.  W.  762;  Welnrich  v.  Koelllng, 
21  Mo.  App.  188.  If  a  court  could  ever  be 
Justified  in  holding  that  a  plaintiff  may  seize 
and  sell  a  defendant's  property  to  pay  a  debt 
which  the  defendant  owes  the  plaintiff  while 
at  the  same  time  the  court  finds  that  the 
plaintiff  owes  the  defendant  an  equal  or  lar- 
ger debt  for  which  he  can  have  no  recipro- 
cal satisfaction,  it  would  be  only  when  the 
Oeneral  Assembly  had  so  written  the  law  in 
terms  too  plain  for  construction.  The  Btat>' 
utes  of  exemption  were  conceived  In  mercy 
for  the  unfortunate  debtor,  and  are  to  be 
constmed  in  that  spirit,  but  they  are  not 
to  be  construed  to  give  him  what  in  com- 
mon honesty  does  not  belong  to  him.  A 
debtor  has  no  right  to  hold  as  exempt  any- 
thing that  Is  not  his  own.  That  is  not  his 
own  of  which  he  neither  has  possession  nor 
the  right  now  or  in  the  future  to  reduce  to 
possession.  The  statute  of  exemption  was 
made  to  cover  as  with  a  shield  what  the  un- 
fortunate debtor  has  in  his  possession  when 
the  officer  comes  with  a  writ  to  take  it  from 
him.  It  was  not  made  to  arm  him  as  with  a 
sword  to  levy  contribution  on  his  neighbor 
We  hold  that  the  right  of  set-off  is  not  sub- 
ordinate to  the  right  of  exemption  from  exe- 
cution, and  therefore,  to  the  extent  that  the 
following  cases  hold  the  contrary,  they  are 
hereby  overruled:  viz.,  Wagner  v.  Furniture 
Company,  63  Mo.  App.  206;  Lewis  v.  GHh  76 
Mo.  App.  504;  State  ex  rel.  v.  Hudson,  86  Mp. 
App.  601;  Bowen  v.  Holden,  96  Mo.  App.  1, 
75  S.  W.  686. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  the  cause  remanded  to  that  court, 
with  directions  to  dismiss  without  prejudice 
so  much  of  the  defendant's  answer'  as  affirm- 
atively pleads  his  two  Judgments  aa  set-offs  or 
suffer  him  to  dismiss  It  and  to  render  Judg- 
ment for  the  plaintiff  for  $164.70,  being  what 
the  court  found  to  be  the  value  of  the  mules, 
$150  plus  $14.70  interest  up  to  the  date  of 
that  finding,  and  the  costs  in  that  court. 

GANTT,  C.  J.,  and  BURGESS,  FOX.  and 
WOODSON,  JJ.,  concur.  LAMM,  J.,  files  dis- 
senting opinion.  In  which  GRAVES,  J.,  con- 
curs. 


Digitized  by 


Google 


538 


108  SOUTHWESTERN  REPORTER. 


(Mo. 


lAMM,  J.  I  agree  to  the  flrst  paragraph 
of  my  Brother's  opinion,  and  to  bo  much  of 
the  second  paragraph  as  holds  that  the  two 
Judgments  Ryan  held  against  Caldwell  could 
not  be  pleaded  by  answer  as  a  set-off  against 
Caldwell's  claim  for  unliquidated  damages, 
souBding  in  tort  for  the  wrongful  conversion 
of  his  two  mules.  If  A.  sues  B.  for  damages 
for  assault  and  battery,  B.  may  not  by  an- 
swer set  off  a  promissory  note  or  a  Judgment 
debt  against  A.'s  claim  for  the  tort.  But 
In  so  far  as  the  opinion  in  terms  and  by 
name  overrules  Wagner  v.  Furniture  Co.,  ^ 
Mo.  App.  20C,  Lewis  v.  Gill,  76  Mo.  App.  504, 
State  ex  rel.  v.  Hudson,  86  Mo.  App.  501,  and 
Bowen  v.  Holden,  95  Mo.  App.  1,  75  8.  W. 
686,  and  in  so  far  as  it,  in  effect,  holds  that 
the  letter  of  the  set-off  statute  overrides  the 
spirit  of  the  exemption  statute,  and  in  so 
far  as  it  is  warrant  of  authority  to  the  sher- 
iff to  set  off  .  CaldweH's  smaller  Judgment 
against  Ryan's  two  larger  Judgments  when 
mutual  executions  come  Into  hla  hands,  I  dis- 
sent. 

The  intent  of  the  lawgiver,  when  that  can 
be  got  at,  must  be  read  Into  the  letter  of  the 
law.  The  purpose  of  the  law  illuminates 
the  text  Statutes  on  the  same  subject-mat- 
ter must  be  construed  together,  and  no  part 
of  the  obvious  legislative  intent  must  perish 
by  construction.  These  are  good  sayings, 
worthy  of  all  acceptance.  The  statutes  of 
set-off  and  the  statute  of  exemptions  come 
into  court.  In  a  given  case  hand  In  hand. 
Full  effect  must  be  given  to  every  written 
provision  of  each  of  them,  provided  they  can 
be  reconciled  and  made  harmonious.  If,  how- 
ever, the  dry  letter  of  the  text  In  the  one 
seems  to  run  counter  to  the  dry  letter  of  the 
text  in  the  other,  then  what  shall  we  do? 
Or,  what  Is  more  to  the  i>olnt,  if  the  dry 
letter  of  the  one  rigidly  applied  strikes  down 
the  large  and  good  purpose  of  the  other,  then 
what  shall  we  do?  Are  the  courts  power- 
less? By  no  means.  We  are  not  driven  to 
a  narrow  view.  We  need  not  sourly  say  that 
the  letter  of  the  statute  on  set-off  should  be 
followed,  though  to  do  so  destroys  the  great 
purpose  of  the  exemption  law,  though  in  fol- 
lowing it  we  put  It  within  the  power  of  a 
creditor  to  circumvent  its  wise  public  policy, 
nay  more,  give  the  aid  of  the  law  to  the 
wrongdoer.  Precisely  that  result  would  fol- 
low If  we  do  not  stand  like  a  stone  wall 
between  that  law  and  those  who  se^  its 
emasculation  or  overthrow  by  one  oblique 
device  or  another.  Such  is  our  settled  policy 
on  the  usury  law  (a  law  peculiarly  subject 
to  sliewd  and  heartless  circumvention) — ^why 
not  here? 

Take  a  case:  A.  owes  B.,  and  B.  puts 
his  claim  in  Judgment  Everything  that  A. 
has,  including  two  mules,  Is  exempt.  B. 
knows  that  to  be  so,  and  casts  about  In  his 
mind  for  some  plan  to  circumvent  the  ex- 
emption laws  and  to  coerce  payment  from 
A.  In  spite  of  the  law.     He  cannot  levy  an 


execution  on  the  mules.  The  statute  is  In 
his  way.  An  execution  failing,  he  tries  re- 
plevin (any  other  trick  would  do  as  well). 
ECaving  wrongfully  got  possession  under  his 
writ,  he  does  not  abide  the  result  of  the  suit, 
but  wrongfully  sells  the  mules  and  pockets 
the  money.  Return  of  the  mules  Is  thereby 
made  Impoasibla.  Presently  he  is  cast  in  the 
replevin  suit  The  exempt  mules  being  out 
of  the  way,  A.  sues  blm  in  conversion  for 
their  value.  Judgment  goes  in  favor  of  A., 
and  execution  issues.  B.  then  sues  out  exe- 
cution on  his  former  Judgment,  and,  when 
the  mutual  executions  come  into  the  hands 
of  the  sheriff,  are  we  to  be  told  that  the 
exemption  law  no  longer  applies,  but  the  set- 
off statute  applied,  which  statute  with  stiff 
letter  tells  the  sheriff  he  must  set  off  A.'a 
Judgment  against  B.'s?  There  is  no  escape 
from  the  conclusion  that,  if  the  law  allows 
that,  then  the  law  allows  B.  to  wrongfully 
convert  A.'s  exempt  property,  and  thereby 
pay  bis  debt  by  such  wrongful  conversion. 
If  that  be  the  law  then  the  maxim,  "No  one 
shall  profit  by  his  own  wrong,"  is  whistled 
down  the  wind,  and  in  Its  place  we  put  a 
new  doctrine,  to  the  effect  that  the  exemp- 
tion law  only  controls  those  who  obey  it  in 
its  spirit,  and  acquiesce  in  its  humane  and 
benevolent  provisions,  but  it  may  be  dodged 
and  laughed  at  by  the  long-headed  and  cun- 
ning, who  have  the  wish  and  will  to  shoot 
out  their  lip  at  it  To  my  mind  the  Judg- 
ment for  the  value  of  the  mules  stands  for 
the  mules  themselves,  and,  the  mules  being 
exempt  so  is  the  Judgment. 

The  proposition  under  dlscussi(»i  is  not 
new  to  the  courts.  In  Wilson  v.  McElroy, 
82  Pa.  82,  McBlrQy'B  exempt  property  was 
seized  and  sold.  Thereupon  he  Instituted  an 
action  in  trespass.  The  court  below  charg- 
ed as  follows:  "Another  point  arises  on  the 
question  of  damages  which  calls  for  our  opin- 
ion. Ordinarily,  when  a  debt  of  the  owner 
is  paid  by  an  unlawful  Judicial  sale  of  his 
property,  it  Is  allowable  to  take  it  into  ac- 
count in  mitigation  of  damages,  •  •  * 
but.  In  this  case,  under  the  exemption  law, 
it  is  not  allowable  to  deduct  that  amount 
from  the  value  of  the  property.  Were  It 
otherwise,  the  object  of  the  law  could  be 
easily  frustrated.  A  creditor,  having  a  claim 
of  $500,  otherwise  hopeless,  could  seize  the 
$300  worth  of  property,  and  allow  for  It 
the  whole  amount  of  his  claim,  which  would 
be  more  than  the  damages  sustained.  Thus 
the  creditor  would  get  part  of  his  debt,  and 
the  debtor's  family  nothing.  This  might  be 
Just  and  fair,  but  would  not  carry  out  the 
intent  of  the  law."  On  that  charge  it  was 
ruled  on  appeal:  "There  is  no  soundness  In 
the  error  assigned  to  the  charge  of  the  court 
on  the  subject  of  defalcating  the  amount  of 
the  debt  extinguished,  or  alleged  so  to  be. 
by  the  sale  made.  To  allow  It  in  an  action 
of  trespass  for  dlsregrardlng  a  debtor's  de- 
mand of  the  benefit  of  the  exemption  law. 
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would  In  most  cases  result  In  a  palpable 
evasion  of  the  humane  provisions  of  the 
act  of  ABsembly." 

In  a  later  case  in  that  court,  the  appeal  of 
Jacob  Thrall,  it  appears  that  Thrall  (an  old 
man)  conveyed  all  bis  property  to  his  son- 
in-law,  Chilson,  and  Chilson  undertook  to 
support  him  and  his  wife  during  their  natu- 
ral Uvea.  Becoming  dissatisfied  with  the  ar- 
nagetaeat.  Thrall  sued  in  equity  to  cancel 
the  conveyance,  but  was  cast  in  that  suit, 
and  costs  were  adjudged  against  him  to  the 
amount  of  $400.  It  seems  the  parties  there- 
upon made  a  new  arrangement,  by  which  the 
son-in-law  was  to  pay  Thrall  $150  per  an- 
num, in  quarterly  payments.  The  son-in-law 
undertook  to  enforce  his  Judgment  for  costs 
by  execution,  which  was  returned  nulla  bona. 
Thereupon  he  went  into  equity,  and  sued  to 
have  his  Judgment  for  costs  set  off  against 
said  yearly  allowance  until  fully  paid.  It 
was  held  that  at  law  Thrall  was  entitled  to 
the  benefit  of  the  exemption  laws,  and  what 
the  plaintiff  could  not  do  at  law  by  way  of 
stripping  this  old  man  of  his  support,  he 
could  not  do  In  equity. 

In  Beckman  v.  Manlove,  18  Cal.  388,  Beck- 
man  recovered  Judgment  against  Manlove,  a 
sheriff,  for  seizing  and  selling  exempt  prop- 
erty under  execution.  Thereupon  the  sheriff 
procured  an  assignment  of  the  Judgment 
against  Beckman,  upon  which  the  execution 
issued,  and  moved  the  coiu:t  to  set  oCT  the 
later  Judgment  against  the  former.  His  mo- 
tion being  denied,  be  appealed.  The  court 
by  Cope,  J.  (Stephen  J.  Field,  Chief  Justice, 
concurring)  said:  "We  think  the  relief  asked 
was  properly  refused.  The  defendant  was 
sued  as  a  wrongdoer,  and,  as  between  him 
and  the  plaintiff,  the  Judgment  for  the  value 
of  the  property  must  be  regarded  as  standing 
In  the  place  of  the  property  Itself.  He  can- 
not be  allowed  to  take  advantage  of  his  own 
wrong,  and  by  an  illegal  act  defeat  the  pur- 
pose of  the  statute.  A  different  doctrine 
would  operate  a  practical  repeal  of  the  ex- 
emption laws." 

In  Duff  v.  Wells,  7  Helsk.  (Tenn.)  17,  Mrs. 
Wells  (then  Whitley)  had  a  Judgment  against 
Duff.  Subsequently  she  brought  suit  against 
him  by  replevin  for  a  cow.  This  cow  "was 
entitled  to  the  protection  of  the  exemption 
laws."  Mrs.  Wells  was  cast  in  the  cow  case, 
Judgment  going  against  her  and  her  sirause 
for  the  value  of  the  cow,  with  damages  for 
Its  detention.  Thereupon  they  moved  the 
court  to  set  off  her  Judgment  against  DufTs 
Judgment  for  said  value  of  the  cow  and  dam 
ages.  The  court  nisi  did  this,  thus  wiping 
one  band  with  the  other,  and  Duff  lost  bis 
cow,  bnt  paid  his  Judgment  debt  In  revers- 
ing the  case  the  Supreme  Court  of  Temnessee 
held  set-off  could  not  be  allowed,  because: 
•"A  party  by  his  tortious  act,  and  with  a  pur- 
pose to  defeat  the  exemption  laws,  might  pos- 
sess himself  of  his  debtor's  property,  be  sued 
therefor,  allow  Judgment  to  go  aganist  him 
for  damages  for  the  value  and  detention  of 


the  property,  and  then  upon  motion  satisfy 
such  Judgment  by  having  it  credited  upon  the 
Judgment  in  his  favor  against  the  party  whose 
property  he  had  converted,  and  thus  defeat 
the  policy  of  the  law  exempting,  for  the  bene- 
fit of  families,  property  from  execution." 

The  question  again  came  before  the  Su- 
preme Court  of  Tennessee  In  Collier  v.  Mur- 
phy, 90  Tenn.  300,  16  S.  W.  465,  25  Am.  St. 
Rep.  698.  In  that  case  plaintiff  sued  for 
wages  as  a  laborer.  Defendant  armed  him- 
self with  an  assignment  of  a  Judgment  against 
plaintiff,  and,  relying  on  the  statute  of  set- 
off, pleaded  his  assigned  Judgment  lin  stop- 
page of  plaintiff's  dalm.  In  reply  plaintiff 
insisted  the  wages  due  him  were  exempt  from 
execution,  attachment,  or  garnishment,  ergo, 
that  his  debt  was  not  subject  to  be  set  off  by 
a  claim  In  no  way  springing  out  of  his  con- 
tract relation  with  defendant.  PlaintltTs  con- 
tention, disallowed  below,  was  allowed  on 
appeal,  the  court  saying:  "Exemption  stat- 
utes are  entitled  to  a  liberal  construction. 
The  manifest  purpose  of  the  Legislature  was 
to  exempt  this  amount  of  wages  from  any 
kind  of  coercive  process  of  the  law.  If  such  a 
demand  cannot  be  reached  by  attachment  or 
execution  or  garnishment,  is  it  a  claim  sub- 
ject to  be  set  off  by  a  claim  or  demand  in  no 
way  springing  out  of  the  contract  under 
which  the  wages  were  earned?  We  think  the 
exemption  laws  cannot  be  defeated  by  such 
a  construction  of  the  statute  concennlng  set- 
offs. •  •  •  While  the  language  used  in 
the  act  of  1671,  strictly  construed,  would 
protect  such  wages  only  from  'execution,  at- 
tachment, or  garnishment,'  yet  the  whole 
spirit  of  the  act  Is  such  that  we  think  this 
claim  was  not  subject  to  amy  manner  of  legal 
seizure." 

la  Ck>llett  V.  Jones  and  Hall,  7  B.  Mon.  (Ky.) 
586,  the  question  came  before  the  Supreme 
Court  of  Kentucky.  In  that  case  It  was  ar- 
gued that,  though  the  debtor  was  entitled  to 
specific  property  as  exempt  from  seizure  un- 
der execution,  yet  the  law  contented  itself 
with  protecting  his  remedy  for  the  recovery 
of  that  specific  thing  and  not  the  remedy  for 
general  damages.  In  answering  that  conten- 
tion it  was  well  said:  "In  exempting  certain 
articles  or  species  of  property  from  execution 
it  prohibits  a  seizure  of  them  by  the  credit- 
or, and,  expecting  obedience,  it  leaves  the 
consequences  of  the  disobedience  to  be  deter- 
mined by  the  general  principles  of  the  law. 
Of  these  principles,  one  of  the  most  impor- 
tant Is  that  the  mandate  of  the  statute  shall 
be  enforced,  and  its  authority  maintained,  by 
discountenancing  every  violation  of  its  letter 
and  spirit,  and  especially  by  withholding  the 
aid  of  the  law  from  giving  effect  to  any  such 
violation,  and.  In  many  cases,  by  affording  a 
positive  remedy  for  the  redress  of  the  injured 
party,  and  to  deprive  the  wrongdoer  of  the 
fruits  of  his  wrongful  act.  If  a  Judgment 
creditor,  seizing  and  appropriating  the  privi- 
leged property,  for  the  satisfaction  of  hi?, 
debt.  In  violation  of  the  statute.  Is  entitled  to 
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a  decree  setting  off  the  damages  recorered 
for  iS»  seizure  against  bis  debt,  bis  illegal 
act  is,  In  effect,  sanctioned  and  legalized,  the 
authority  of  the  statute  in  the  particular  in- 
stance is  prostrated,  and  a  way  opened  for 
its  successful  violation  In  every  case.  Upon 
this  principle  the  creditor  would  be  absolute- 
ly secure  in  the  approprlatioD  of  the  privi- 
leged property  to  his  debt.  If  he  could  suc- 
ceed in  placing  it  beyond  the  reach  of  a  spe- 
cific remedy.  The  statute  Imposes  no  peculiar 
duty  or  burthen  on  the  debtor,  and  no  re- 
striction of  his  right  or  remedy,  but  gives  un- 
conditional exemption  to  certain  property. 
And  it  is  the  province  of  the  courts  to  give 
to  it  such  effect  as  not  to  allow,  and  much 
less  to  encourage,  either  a  violatlcin  or  eva- 
sion of  Its  provisions." 

In  a  like  case,  Ex  parte  Hunt  and  Tally, 
62  Ala.  1,  it  was  said :  "Of  what  avail  Is  the 
Judgment  or  the  exemption  to  the  debtor, 
if,  so  soon  as  the  Judgment  is  obtained,  it 
may  be  extinguished  by  the  machinery  of 
a  set-off?  He  is  deprived  of  the  property 
and  of  his  constitutional  and  statutory  rights, 
and  the  creditor,  it  may  be,  who  set  these  at 
defiance,  profits  by  his  wrong.  The  Judg- 
ment tor  the  value  of  the  property  so  far  par- 
takes of  the  character  of  the  property  as  to 
connect  Itself  with  the  right  of  exemption 
which  was  attached  to  the  property.  Thomp- 
son on  Homesteads,  pars.  748,  892,  893.  The 
circuit  court  did  not  err  in  disallowing  the 
set-off." 

In  Treat  v.  Wilson,  66  Kan.  729,  70  Pac.  893, 
it  was  attempted  to  set  off  a  Judgment  against 
a  Judgment  for  the  value  of  the  exempt  prop- 
erty. In  denying  that  right  It  was  said:  "Can 
the  defendant  have  his  Judgment  set  off 
against  such  Judgment?  Clearly  not  It  was 
shown  that  the  span  of  horses  taken  on  exe- 
cution were  exempt  to  plaintiff,  and  could  not 
have  been  seized  on  execution  or  on  other  le- 
gal process,  for  the  collection  of  plaintiff's 
debt  when  taken.  The  Judgment  recovered  by 
plaintiff  was  for  the  value  of  this  exempt 
property.  The  Judgment  so  obtained  stands 
in  the  place  of  the  property,  and  Is  exempt  to 
plaintiff.  As  defendant  could  not  have  seized 
the  horses  exempt  to  plaintiff  on  execution  is- 
sued for  the  enforcement  of  his  Judgment  if 
they  had  remained  unsold,  because  they  were 
exempt,  he  cannot,  by  way  of  set-off  in  this  ac- 
tion or  other  legal  proceeding,  seize  and  apply 
the  Judgment  obtained  by  plaintiff  as  the  own- 
er of  such  exempt  property." 

In  Reynolds  &  Churchill  y.  Haines,  83 
Iowa,  342,  49  N.  W.  851,  13  L.  R.  A.  719,  32 
Am.  St  Rep.  311,  it  was  contended  that  when 
personal  property  exempt  from  execution  is 
destroyed  by  fire,  the  avails  of  an  Insurance 
policy  upon  such  property  was  not  exempt 
In  disposing  of  that  contention  (the  case 
calling  for  It)  the  court  used  language  In  point 
in  the  case  at  bar,  thus:  "The  money  due  on 
the  policy  stapds  in  the  place  of  the  proper- 
ty destroyed,  and  this  must  be  true,  whether 
the  money  takes  the  place  of  the  property  by 


contract,  or  is  acquired  In  Invltum  by  pro- 
ceedings against  the  owner.  It  is  plain  that 
a  trespasser  by  appropriating  the  property 
and  converting  it  to  his  own  use  cannot  make 
It  subject  to  the  payment  of  the  owner's  debts 
by  holding  the  value  of  the  property  the  meas- 
ure of  the  debtor's  damages  for  the  tres- 
pass, subject  to  garnishment  by  the  creditors. 
If  he  could  do  this,  it  would  be  a  convenient 
method  to  defeat  the  exemption  of  the  stat- 
ute. 

In  Atkinson  ft  Co.  r.  Pittman,  47  Ark.  464. 
2  S.  W.  114,  it  was  held  that  a  motion  to  set 
off  one  Judgment  against  another  was  only  a 
substitute  for  an  execution  or  gamlsbment 
and  would  not  be  allowed  where  one  of  the 
Judgments  was  exempt  That  court  cited  as 
authority  Curlee  v.  Thomas,  74  N.  C.  51,  In 
which  a  like  doctrine  was  announced,  and  in 
which  that  court  said :  "The  plaintiff  can  be 
in  no  better  situation,  and  the  defendants  no 
worse,  by  this  shorthand  way  of  getting  the 
benefits  of  an  execution  without  Its  burdens. 
To  give  effect  to  such  motions  as  this  would 
be,  in  many  cases,  to  deny  the  benign  protec- 
tion of  the  Oonstitntlon." 

That  the  letter  of  the  statute  on  set-off 
must  give  way  to  the  spirit  of  the  exemption 
statutes  has  also  been  held  in  Elder  v.  Frev 
ert  18  Nev.  446,  6  Pac.  69,  Deerlng  ft  C  >.  t. 
Ruffner,  82  Neb.  845,  49  N.  W.  771,  29  Am.  St 
Rep.  473,  Mllllngton  t.  taurer,  89  Iowa,  322, 
56  N.  W.  533,  48  Am.  St  Rep.  385,  and  in 
Stagg's  Heirs  v.  Plland,  81  Tex.  CIt.  App. 
243,  71  S.  W.  762.  In  one  of  the  syllabi  of 
this  case  it  was  said:  "A  Judgment  cannot 
be  offset  against  a  claim  for  the  proceeds  of 
exempt  property  wrongfully  converted,  as  this 
would  render  the  exemption  laws  IneffectlTe.'' 
See,  also,  Craddock  v.  Goodwin,  54  Tex.  67& 
Many  of  the  foregoing  cases  were  decided,  on 
statutes  of  set-off  and  exemption.  In  vital 
provisions  similar  to  our  own,  so  that  It 
would  seem  the  decisions  of  the  Kansas  Ctty 
Court  of  Appeals,  now  overruled,  do  not  stand 
alone  upon  Indiana  cases,  based  on  mere  equi- 
table doctrines,  in  the  absence  of  a  statute  of 
set-off. 

A  case  in  the  St  Louis  Court  of  Appeals, 
Bauer  v.  Teasdale,  25  Mo.  App.  25,  is  in  point 
In  that  case  one  Warner  (a  brother-in-law  of 
Teasdale)  bad  a  Judgment  against  Bauer. 
Teasdale  bought  It  for  a  song,  to  use  as  an 
offset  against  Bauer's  claim  to  accrue  for 
making  a  bookcase  for  Teasdale.  His  attempt 
to  use  it  as  an  offset  was  denied  below,  and 
Teasdale  appealed.  Thompson,  J.,  speaking 
for  Lewis,  P.  J.,  and  Rombauer,  3.,  said :  "It 
(the  purchase  of  the  Judgment)  was  merely  a 
device  to  collect  Warner's  Judgment  from 
plaintiff,  by  depriving  the  plaintiff  of  the 
benefit  of  the  statute  (of  exemptions).  The 
Justice,  and  after  him  the  circuit  court,  held 
that  this  device  ought  not  to  succeed,  and 
we  are  of  the  same  opinion.  The  statute 
which  exempts  a  certain  amount  of  person- 
al property  or  money.  In  lieu  of  other  per- 
sonalty, in  the  hands  of  poor  debtors,  has 
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■Iwayi  been  liberally  construed  In  this  state, 
for  tb«  purpose  of  effecting  tbe  intention  of 
the  Leglalatnre,  which  Is  consonant  with  a 
■onnd  and  bnmane  pnbllc  policy.  Tbe  stat- 
nte  would  be  of  little  value  If  It  conld  be 
evaded  In  this  way.  A  montb's  wages  of  a 
laborer  are  exempt  from  execution  under  a 
statute  of  this  state ;  but,  If  such  a  device  as 
tbe  defendant  baa  here  resorted  to  should  be 
allowed  to  succeed,  every  corporation  or  other 
proprietor  employing  laborers  would  be  up- 
held In  buying  claims  against  them  at  a  dls- 
oonnt  and  in  aettlng  them  ott  at  tbe  end  of 
the  month  against  their  wages,  thereby  allow- 
ing ttaelr  families  to  starve.  *  •  *  It  is 
true  that  the  statnte  (dtlng  It)  in  terms  ex- 
empts certain  personal  property  'from  attach- 
ment and  execution,'  and  makes  no  reference 
to  the  case  of  a  set-off  or  counterclaim.  But 
tbe  Judgment  of  a  court  allowing  a  set-off  or 
a  counterclaim  has  merely  the  effect  of  apply- 
ing tbe  plaintiff's  demand  or  a  portion  of  it 
to  tbe  payment  of  the  defendant's  demand 
against  the  plaintiff,  and  is  hence  In  sub- 
stance a  mode  of  execution ;  and,  as  we  are 
not  to  stand  upon  the  letter  of  the  statute, 
but  are  to  construe  and  administer  It  accord- 
ing to  its  meaning  and  purpose,  we  are  clear 
that  tbe  defendant's  second  counterclaim  was 
ricJiUy  disallowed." 

There  is  a  new  remedial  statute  known  as 
the  "Attorney's  Lien  Act"  (Laws  1901,  p.  46 
[Ann.  St.  1906,  H  4937  (1),  4937  (2)]).  That 
law  vitally  affects  Judgments.  Under  giv- 
en circumstances  It  gives  an  attorney  an  Inter- 
est in  the  Judgment,  though  this  Interest  Is  tbe 
creature  of  the  law  and  Is  not  spread  of  rec- 
ord in  tbe  first  instance.  Now,  if  tbe  dry 
letter  of  the  set-off  statute  is  to  be  mechan- 
ically applied,  what  becomes  ot  the  attorney's 
Iten?  May  it  be  gouged  Into  and  carved  up 
because  the  courts  are  powerless  to  protect 
It?  An  answer  to  that  question  may  be 
found  by  considering  the  broad  Judicial  treat- 
ment of  that  remedial  statute,  which  In  terms 
creates  a  right,  but  Is  silent  on  the  remedy  to 
enforce  the  right.  When  the  courts  discover- 
ed that  tbe  statute  gave  no  remedy,  were  they 
baffled  In  finding  adequate  ones?  Not  at  all. 
They  levied  tribute  here,  there,  and  yon. 
They  drew  their  remedy  from  the  fertile 
womb  of  the  common  law,  from  analogy,  and 
in  some  instances  from  the  doctrines  of  equi- 
ty. Watt  ▼.  R.  R.,  204  Mo.  491.  103  S.  W.  60. 
So,  tbe  law  In  Its  wisdom,  for  high  reasons  of 
state,  creates  homestead  and  exemption  rights 
In  Its  citizens.  As  nature  abhors  a  vacuum,  so 
the  state  abhors  paupers.  These  rights  are  a 
perennial  fountain  of  good.  Tbe  exercise  of 
them  wrongs  no  man,  because  one  man  deals 
with  another  knowing  there  is  an  Impassable 
obstacle  in  tbe  road  of  strii^lng  to  nakedness 
his  debtor.  Tbe  statnte  of  exemptions  pro- 
vides for  stopping  an  execution  or  attachment 
levy  and  seizure  of  exempt  property.  Ordi- 
narily, that  is  remedy  enough.  But  If  it 
prove  Inadequate  because  the  creditor  does 
not  follow  the  path  leading  to  an  execution 


or  attachment  seizure,  bat  bews  out  a  path 
of  bis  own  to  arrive  at  tbe  same  end,  may 
tbe  law  not  use  astuteness  to  thwart  tbe  cun- 
ning of  those  who  so  violate  its  spirit?  To 
my  mind  there  ought  to  be  but  one  answer 
to  that  question.  To  my  mind  Caldwell's 
Judgment  for  the  value  of  his  mules  stood  for 
the  mules,  and  it  makes  no  difference  Iiow 
these  mules  were  seized.  They  could  not  be 
seized  at  all,  neither  by  execution  or  by  at- 
tachment on  tbe  one  hand,  nor  by  (what 
amounts  to  tbe  same  thing  in  tbe  end)  set-off 
or  conversion  on  the  other. 

Bat  enough  has  been  said.  Tbe  decisions 
of  the  Kansas  CHty  Court  of  Appeals  referred 
to  are  sound  law.  They  give  a  reasonable,  a 
practical,  and  equitable  oonstructlon  to  tbe 
law  of  set-off  and .  tbe  law  of  exemption. 
Tb^  follow  the  g^eat  body  of  Judicial 
utterance  and  construction  elsewhere,  and 
therefore  should  be  praised,  not  blamed ;  but- 
tressed, not  overthrown.  There  Is  a  section 
of  the  set-off  act  which  gives  ample  authority 
for  a  motion  to  set  off  one  Judgment  against 
another  in  court  It  was  not  the  theory  of 
that  statnte  that  the  matter  should  be  thrown 
Into  the  hands  of  tbe  sheriff  alone,  and  be  on- 
ly adjusted  by  liim  on  mutual  executions. 
Section  4495,  Rev.  St  1899  [Ann.  St.  1906, 
p.  JW62]  reads:  "Whenever  any  circuit  court 
shall  render  final  Judgment  in  causes  in 
which  the  parties  shall  be  reversed,  and 
shall  sue  and  be  sued  in  tbe  same  right  and 
capacity,  such  court  may,  whether  such  Judg- 
ment be  rendered  in  tbe  same  court  or  not, 
if  required  by  either  party,  set  off  such  Judg- 
ment the  one  against  the  other,  and  issue  ex- 
ecution in  favor  of  the  party  to  whom  tbe 
balance  may  be  due,  and  credit  such  execu- 
tion which  the  amount  of  such  set  off."  Un- 
der the  authority  of  the  foregoing  section. 
It  is  not  left  alone  to  sheriffs  to  act;  tbe 
courts  themselves  take  a  hand  In  setting  off 
one  Judgment  against  another,  and  when 
they  are  called  upon  to  do  so  in  a  given  case 
It  is  their  duty  to  so  read  the  set-off  law  as 
not  to  dim,  lop  off,  or  destroy  tbe  exemption 
law,  but  administer  them  both  so  as  to  do 
even  and  full  Justice.  It  has  been  held  that 
replevin  suits  are  so  flexible  as  to  protect 
and  adjust  the  equities  between  litigants. 
Why,  then,  is  It  that  in  administering  tbe 
statnte  of  set-off  the  cold,  naked,  rigid  let- 
ter of  tbe  statute  must  be  followed,  and  the 
eternal  principles  of  right  between  man  and 
man  lost  sight  of? 

What  say  the  maxims?  "Summnm  Jus, 
summa  injuria;"  1.  e.,  rigid  law  is  tbe  great- 
est Injustice,  or  too  strict  interpretation  of 
the  law  is  frequently  productive  of  the 
greatest  Injustice.  "Apices  Juris  non  sunt 
Jus;"  1.  e.,  the  extremity  of  Justice  is  injus- 
tice, or,  aa  liberally  construed  by  a  scholar, 
"Right  too  rigid  hardens  into  wrong."  As 
put  by  Thayer,  J.,  in  Matnal  Reserve  Life 
Ins.  Co.  V.  Roth,  122  Fed.,  loc.  cit  858.  59 
C.  C.  A.  68:  "For  the  purpose  of  ascertain- 
ing tbe  intention  of  tbe  lawmaker  a  court 
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to  not  confined  ezcIaslTely  to  the  langnage  of 
tb«  act,  although  Its  language  must  be  given 
due  weight,  but  should  consider  as  well  the 
clrcmnstanceB  which  led  to  Its  adoption,  and 
the  evil  It  wag  designed  to  remedy.  When 
this  is  done,  It  is  competent  for  a  conrt  to  de- 
clare that  a  thing  which  may  be  within  the 
letter  of  a  statute  is  not  governed  by  the 
statute,  because  It  is  neithef  within  its  spir- 
it, nor  within  the  intention  of  the  lawmaker." 
It  would  but  overload  the  case  to  cite  our 
own  numerous  decisions  to  the  same  effect. 
The  Judgment  of  the  circuit  court  was  right. 
It  preserved  Caldwell's  exempt  mules,  trans- 
muted into  a  money  Judgment,  because  of 
Byan'e  wrongful  act,  as  beyond  reach  of  any 
Judicial  seizure  to  pay  Ryan's  debt,  and  that 
is  the  spirit  of  the  law. 

Accordingly   the  Judgment  should  be  af- 
firmed. 

GRAVES,  J.,  concurs. 


STATE  V.  WALLACE  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Feb.  18,  190a) 

1.  JODaUENT— RBVIKW  IN  SAVE  COUBT— WBIT 

OF  Ebbob  Cobau  Nobis. 

While  the  writ  of  error  coram  nobis  does 
not  lie  to  correct  an  error  of  law,  it  does  lie, 
in  the  same  court  which  renders  a  Judgment,  to 
correct  an  error  of  fact — ^to  show,  for  instance, 
the  death  of  a  party  at  the  time  of  the  rendition 
of  a  judgment  against  him,  that  a  party  defend- 
ant was  insane  or  an  infant,  or  the  coverture  of 
a  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  {L638.  639.] 

2.  SaMB— LnUTATIOHS. 

The  writ  of  error  coram  nobis  is  not  barred 
by  the  statute  of  limitations,  but  may  be  is- 
sued at  any  time  after  error  committed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,   {  640.] 

3.  Sams— DiscBETiON  of  Cottbt. 

The  writ  of  error  coram  nobis  is  not  a 
writ  of  right,  but  is  granted  or  refuued,  in  the 
discretion  of  the  court,  on  affidavits  or  evidence, 
though  the  court,  in  passing  on  the  application 
for  the  writ,  should  not  consider  any  facts  that 
might  have  been  put  in  evidence  by  defendant, 
had  he  been  placed  on  trial  in  the  case. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  30,  Judgment,  {{  638-^5.] 

4.  Same. 

Where  judgment  of  forfeiture  on  a  recog- 
nizance bond  was  entered  against  the  sureties 
thereon,  the  court  was  not  authorized,  in  a  pro- 
ceeding in  the  nature  of  a  writ  of  error  coram 
nobis,  based  on  affidavits  to  the  effect  that  the 
principal  on  the  bond  was  dead  at  the  time 
his  case  was  called  for  trial,  to  render  judgment 
discharging  the  sureties  from  liability  on  the 
bond ;  the  court's  authority  ceasine  on  its  set- 
ting aside  the  Judgment  on  the  bona,  or  on  the 
scire  facias  issued  thereon. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  SO,  Judgment,  {  645.] 

5.  Saiib. 

A  judgment  setting  aside  and  vacating  a 
judgment  on  a  recognizance  bond  put  the  pro- 
ceedings on  the  reco^izance  in  the  same  situa- 
tion as  when  the  judgment  thereon  was  ren- 
dered, so  that  the  proceeding  on  the  recogni- 


sance should  be  proceeded  with  as  if  no  judg- 
ment bad  been  rendered  thereon. 

fEJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  ao.  Judgment,  |  640.] 

Appeal  from  Criminal  Court,  Oreene  Coun- 
ty; James  T.  Neville,  Special  Judge. 

Action  by  the  state  against  J.  W.  Wallace 
and  another  on  a  recognizance.  From  a 
Judgment  setting  aside  a  Judgment  against 
defendants,  the  state  appeals.  Reversed  and 
remanded. 

The  Attorney  General  and  Rnsb  C.  Lake, 
for  the  State.  Hamlhi,  Delaney  ft  Ddaney, 
for  respondents. 

BURGESS,  J.  On  July  26,  1901,  at  the 
Jnly  term,  1901,  of  the  criminal  court  of 
Greene  county,  the  prosecuting  attorney 
of  said  county  filed  an  information  against 
Walter  Wallace,  charging  him  with  steal- 
ing a  horse.  The  accused  was  arrested 
on  the  28th  day  ot  July  following,  and 
gave  a  recognizance  bond  In  the  sum  of 
$500,  with  J.  W.  Wallace  and  A.  J.  O'Neal, 
respondents  in  this  case,  as  sureties.  Upon 
application  of  the  defendant,  Walter  Wallace, 
the  cause  was  continued  until  the  next  reg- 
ular term  of  court  The  cause  was  called 
for  trial  December  10,  1901;  but  the  defend- 
ant failed  to  appear.  Whereupon  a  forfei- 
ture of  the  bond  was  taken,  and  a  writ  of 
scire  facias  issued,  which  writ  was  duly 
served  upon  J.  W.  Wallace  and  A.  J.  O^Neal, 
respondents  herein,  and  a  non  est  return 
made  as  to  Walter  Wallace.  On  April  MS, 
1902,  the  forfeiture  proceeding  as  to  Walter 
Wallace  was  dismissed  by  the  state,  and  the 
court  rendered  Judgment  of  forfeiture  against 
J.  W.  Wallace  and  A.  J.  O'Neal.  There- 
after, on  December  6,  1902,  a  motion  to 
quash  the  scire  facias  was  sustained  by  tbe 
court,  and  the  Judgment  of  forfeiture  set 
aside.  On  December  19,  1902,  a  second  writ 
of  scire  facias  was  ordered  Issued  and  served 
upon  said  parties,  returnable  March  23,  IdOR. 
Service  was  duly  had  upon  J.  W.  Wallace 
and  A.  J.  O'Neal  on  the  24th  day  of  January, 
1903;  Walter  Wallace  not  being  found.  On 
April  17,  1903,  an  application  for  change  of 
venue  was  filed,  which  was  sustained,  and  It 
was  agreed  by  the  parties  that  Hon.  James 
T.  Neville,  judge  of  the  circuit  court  of  tbe 
Twenty-Third  Judicial  circuit,  be  elected  spe- 
cial judge  to  sit  on  the  trial  and  proceedings 
In  the  cause,  which  was  set  for  June  10, 1908. 
Thereafter,  on  August  12,  1903,  after  various 
continuances,  the  cause  was  heard  and  judg- 
ment was  rendered  by  default  against  J.  W. 
Wallace  and  A.  J.  O'Neal;  the  proceeding  as 
to  Walter  Wallace  being  dismissed  by  the 
state.  A  stay  of  execution  was  thereafter 
granted  to  respondents  to  the  first  day  of 
the  March,  1904,  term  of  conrt 

On  the  7th  day  of  May,  1904,  the  defend- 
ants, respondents  herein,  filed  a  motion  to  set 
aside  the  judgment  rendered  against  them, 
and  In  support  of  said  motion  filed  their  affi- 
davits to  the  effect  that,  without  tbelr  con- 
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nlvance  or  consent,  the  defendant,  Walter 
Wallace,  had  disappeared  befora  called  for 
trial  on  the  10th  da:^  of  December,  1901; 
that  thC7  had  In  gooA  faith,  bat  without 
avail,  exhausted  all  means  In  their  power  to 
locate  and  capture  said  defendant;  and  that 
they  believed  that  defendant  was  dead  be- 
fore Judgment  of  forftitnre  was  rendered 
against  them  on  Angost  12,  1908.  W.  G. 
Ctlawell  and  defendants*  counsel  also  filed 
aflldsTlts  stating  that  they  believed  that  the 
matters  and  things  stated  by  the  respondents 
In  their  affidavit  were  true.  The  hearing  of 
said  motion  was  continued  from  time  to  time 
until  the  12th  day  of  December,  1906,  when 
tbe  attorney  for  defendants  filed  an  affidavit 
in  tbe  nature  of  a  petition  for  a  writ  of  error 
coram  nobis;  and  the  court,  after  consider- 
ing the  same  and  the  motion  theretofore  filed, 
sustained  said  motion,  and  made  an  order 
that  the  Judgment  rendered  against  the  de- 
fendants be  set  aside,  and  that  the  defend- 
ants pay  the  costs  accrued  in  the  prosecution, 
to  which  action  of  the  court  In  sustaining 
said  motion  and  setting  aside  the  Judgment 
tbe  state  excepted  at  the  time.  Within  four 
days  thereafter  tbe  state  filed  a  motion  to 
set  aside  the  order  of  the  court  vacating  said 
final  Judgment,  for  the  following  reasons: 
"(1)  Because  the  court  had  no  Jurisdiction  to 
make  said  order  setting  aside  the  said  Judg- 
ment at  tbe  November  term,  1006,  said  Judg- 
ment having  been  rendered  at  the  July  term, 
1903,  of  said  court,  and  no  motion  for  a  new 
trial  or  In  arrest  of  Judgment  was  filed  at 
the  said  July  term,  1003,  of  said  court,  and 
no  appeal  was  taken  at  said  term  of  court. 
(2)  Because  the  Judgment  rendered  at  the 
Jnly  term,  1903,  of  said  court  In  favor  of  the 
plalntur  against  the  defendants  was  rendered 
pursuant  to  an  agreement  made  between  the 
attorney  for  the  plaintiff  and  the  attorney  for 
the  defendants.  (3)  Because  there  was  no 
competent  evidence  whatever  introduced  or 
offered  by  defendants  in  support  of  their 
said  motion  to  set  aside  the  Judgment,  and  no 
evidence  of  any  character  introduced  or  offer- 
ed by  the  defendants  proving  that  said  W. 
T.  Wallace,  for  whose  appearance  the  recog- 
nizance was  given,  was  dead  at  the  time 
Judgment  of  forfeiture  was  taken,  and  the 
presumption  Is  that  he  is  still  living."  Tbe 
court  overruled  said  motion,  and  the  state 
excepted.  In  due  time  an  affidavit  for  ap- 
peal to  this  court  was  filed,  and  the  appeal 
granted. 

While  tbe  writ  of  coram  nobis  does  not  lie 
to  correct  an  error  of  law,  it  does  He  In  the 
rnme  court  which  renders  a  Judgment  to  cor- 
rect an  error  of  fact — to  show,  for  Instance, 
tbe  death  of  a  party  at  tbe  time  of  the  rendi- 
tion of  a  Judgment  against  him,  or  that  a 
Iiarty  defendant  was  Insane  or  was  an  In- 
fant, or  to  show  the  coverture  of  a  defendant 
at  tbe  time  of  the  rendition  of  a  Judgment 
against  her;  and  such  writ  is  not  barred  by 
tbe  statute  of  limitations,  but  may  be  issued 
at  any  time  after  error  committed.    Powell 


V.  Gott,  18  Mo.  458,  63  Am.  Dec.  158.  Lat- 
shaw  V.  McNees  et  al.,  50  Mo.  381,  was  a 
suit  brought  against  a  married  woman  with- 
out Joining  her  husband,  and  Judgment  was 
rendered  against  her  aI<Hie,  and  the  error  did 
not  appear  on  the  face  of  the  proceedings. 
It  was  held  that  the  error  could  only  be 
brought  to  the  attention  of  the  court  by  a 
proceeding  In  the  nature  of  a  writ  of  error 
coram  nobis,  and  that  the  usual  way  Is  by 
motion,  supported  by  affidavit  or  evidence. 
In  Sx  parte  Gray,  T7  Mo.  160,  It  is  held  that 
for  an  error  of  fact  in  the  proceedings  of  a 
court  of  record  a  writ  of  error  coram  nobis 
will  lie  to  revoke  a  Judgment,  whether  it  lie 
a  court  of  civil  or  criminal  Jurlsdictioo.  In 
Dugan  V.  Scott,  37  Mo.  App.  663,  it  Is  held 
that  the  office  of  a  writ  of  error  coram  no- 
bis is  to  bring  the  court's  attention  to,  and 
to  correct,  some  error  of  fact  which  did  not 
appear  tn  the  record,  and  which  was  unknowo 
to  the  court,  such  as  that  one  of  tbe  defend- 
ants was  dead  at  the  time  of  entering  the  Judg- 
ment It  Is  not,  however,  a  writ  of  right,  but 
la  granted  or  refused,  in  the  discretion  of  the 
court  on  affidavits  presented  or  evidence  ad- 
duced; and  it  has  been  held  that  the  action 
of  the  court  in  granting  the  writ  will  not 
be  reviewed  upon  appeal.  HIgbie  v.  Gom- 
stodt,  1  Denlo  (N.  Y.)  652;  Tyler  v.  Morris, 
20  N.  O.  626,  34  Am.  Dec.'  386.  But  the 
court  In  passing  upon  the  application  or  mo- 
tion for  the  writ  should  not  consider  any 
facts  that  mlgbt  have  been  put  In  evidence  by 
defendant  had  he  been  put  upon  trial  In  tbe 
case.  23  Cya  p.  884;  Dobbs  v.  State,  63  Kan. 
321,  66  Pac.  668;  Hadley  v.  Bemero,  108 
Mo.  App.  649,  78  S.  W.  64. 

As  the  Issuance  of  tbe  writ  ss  has  been 
said,  was  discretionary  with  the  court  Its  ac- 
tion in  that  respect  is  not  reviewable  on  this 
appeal.  But  the  Judgment  shows  upon  Its 
face  that  the  court  not  only  set  aside  and  va- 
cated the  Judgment  in  favor  of  the  state  up- 
on tbe  recognizance,  but  made  it  final  In  fa- 
vor of  the  defendants,  by  adjudging  that 
plaintiff  take  nothing  by  its  action  and  pro- 
ceeding herein,  and  that  defendants  be  dis- 
charged and  go  hence  without  day,  wlille 
all  that  the  court  had  authority  to  do  In  the 
premises  was  to  revoke  or  set  aside  said 
Judgment  In  favor  of  the  state,  in  wlilcli 
event  tbe  question  presented  by  the  applica- 
tion for  the  writ— that  is,  whether  the  prin- 
cipal in  the  recognizance  bond  was  dead  at 
the  time  of  the  rendition  of  said  Judgment — 
could  be  put  In  Issue  by  answer  to  the  scire 
facias,  and  tried  by  a  Jury,  if  necessary,  as 
in  other  Jupy  cases.  Cook  v.  C<mway,  3  Dana 
(Ky.)  464;  Fellows  v.  Griffin,  8  Smedes  & 
M.  (Miss.)  362.  But  only  such  point  as  pre- 
sented by  tbe  pleadings — i.  e.,  the  scire  facias 
and  answer  thereto— can  be  considered  on 
the  trial.  The  court  was  without  authority 
to  render  Judgment  discharging  the  defend- 
ants from  liability  upon  the  recognizance 
bond.  When  It  set  aside  the  Judgment  on  the 
bond,  or  upon  the  scire  facias  issued  thereon 
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Its  aathority  over  the  matter  ceased,  and  its 
judgment,  that  "the  Judgment  rendered 
against  said  defendants  In  this  case  at  the 
July  term  of  this  court  be  set  aside,  vacated, 
and  held  for  naught,"  put  the  proceedings  on 
the  recognizance  in  the  same  situation  as 
when  the  Judgment  upon  the  scire  facias  is- 
sued upon  the  recognizance  was  rendered 
(Holford  r.  Alexander,  12  Ala.  280,  46  Am. 
Dec.  268);  so  that  the  proceeding  on  the  re- 
cognizance should  be  proceeded  with  Just  as 
if  no  judgment  had  ever  l>een  rendered  there- 
on. 

For  tbese  intimations,  the  Judgment  Is  re- 
versed, and  the  cause  remanded,  to  be  pro- 
ceeded with  In  accordance  with  the  rlews 
herein  expressed.    All  concur. 


STATE   ex   rel.   TITLE   GUARANTY  & 

TRUST  CO.  V.  BROADDUS 

et  al..  Judges. 

(Supreme  Court  Of  Missouri.     Feb.  27,  1908.) 

1.  AppitAi— RitgtnsiTES— AiTiDAvrr  of  Mke- 
ITB   AND   Good   Faith— Statutobt   Pboti- 

8I0NS. 

Under  Rev.  St.  1899,  i  808  (Ann.  St  1906, 

B.  7TQ],  requiring  appellant  or  bis  agent  to  file 
Is  amdavft  that  the  appeal  is  not  made  for 
vexation  or  de)ay,  but  because  the.  affiant  be- 
lieves tliat  the  appellant  is  aggrieved  by  the 
judgment  or  decision  of  the  court,  tlie  filing  of 
the  prescribed  affidavit  is  essential  to  jurisdic- 
tion of  the  appellate  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig^ 
vol.  2,  Appeal  and  Error,  i  1993.] 

2.  8ai£b— Contents  —  Statdtobt  Fbovisions 
-^UFnoiENOT  of  Compliance. 

SulMtantial  compliance  witli  Rev.  8t  1899, 
I  808  [Ann.  St  1906,  p.  776],  is  sufficient  and 
an  affidavit  by  the  agent  and  attorney  of  the 
party  desiring  to  appeal,  alleging  that  he  con- 
siders himself  aggrieved  by  the  judgment  and 
decision  of  the  court  instead  of  alleging  that 
appellant  is  aggrieved,  etc.,  is  sufficient,  and 
confers  Jurisdiction  on  the  Court  of  Appeals, 
since  the  defect  is  merely  a  clerical  error  which 
would  not  mislead  the  opposing  party. 

Woodson,  J.,  dissenting.  Graves,  J.,  dissent- 
ing in  part 

In  Banc.  Mandamus  by  the  state  on  the 
relation  of  the  Title  Guaranty  &  Trust  Com- 
pany of  Scranton,  Pa.,  against  Elbridge  J. 
BroadduB,  end  others,  judges  of  the  Kansas 
City  Court  of  Appeals,  to  require  the  setting 
aside  of  an  order  dismissing  an  appeal  by 
defendant  in  the  case  of  the  Farmers'  State 
Bank  of  South  Greenfield  against  the  relator, 
to  reinstate  the  cause,  and  proceed  to  hear 
and  determine  the  same.  Peremptory  writ 
granted. 

Thos.  H.  Sprinkle  and  Edward  J.  O'Brien, 
for  relator.  Edw.  J.  White  and  Edgar  P. 
Mann,  for  respondents. 

BURGESS,  J.  This  is  a  proceeding  by 
mandamus  to  require  the  judges  of  the  Kan- 
sas City  Court  of  Ai^eals  to  set  aside  its 
order  dismissing  an  appeal  in  the  case  of 
the  Farmers'  State  Banlc  of  South  Greenfield 
against  the  Title  Guaranty  &  Trust  Com- 


pany of  Scranton,  Pa.,  pending  In  aald  court, 
to  reinstate  said  cause,  and  proceed  to  hear 
and  determine  the  same.  The  following  is 
a  brief  summary  of 'the  facts:    On  July  18. 

1906,  in  aie  circuit  court  of  Dade  county,  the 
Farmers'  State  Bank  of  South  Oreenfleld, 
Mo.,  was  awarded  judgment  for  $1,886.86 
against  the  Title  Guaranty  &  Trust  Company 
of  Scranton,  the  relator  in  this  proceeding. 
On  the  same  day,  after  unavailing  motions 
for  a  new  trial  and  in  arrest  of  judgment 
the  relator  filed  its  affidavit  praying  an  ap- 
peal to  the  Kansas  City  Court  of  Appeals, 
which  affidavit,  omitting  caption,  reads  as 
follows:  "Thos.  H.  Sprinkle,  the  agent  and 
attorney  for  defendant  in  the  above-entitled 
cause,  l>eing  sworn  upon  his  oatli,  says  that 
the  appeal  prayed  for  by  him  Is  not  made  for 
vexation  or  delay,  but  because  he  considers 
himself  aggrieved  by  the  Judgment  and  de- 
cision of  the  court  Thos.  H.  Sprinkle,  Agent 
and  Attorney.  Subscribed  and  sworn  to  l>e- 
fore  me  this  18th  day  of  July,  A.  D.  1906. 
C.  A.  Ketchum,  Clerk,  by  John  A.  Davis.  D. 
C."  Thereupon  the  circuit  court  made  the 
following  order  granting  tiie  appeal:  "Now, 
at  this  day,  the  affidavit  and  application  for 
appeal  coming  on  to  be  beard,  the  court  hav- 
ing seen,  heard,  and  fully  understood  all  the 
matters  and  things  contained  In  said  applica- 
tion, the  same  is  by  the  court  granted  to  the 
Kansas  City  Court  of  Appeals."  Thereafter, 
on  September  6,  1906,  the  relator,  as  appel- 
lant in  said  cause,  in  lieu  of  a  complete 
transcript,  caused  a  certified  copy  of  the  rec- 
ord entry  of  the  judgment  appealed  from, 
together  with  the  order  granting  the  appeal, 
to  be  filed  in  the  Kansas  City  Court  of  Ap- 
peals, and  filed  in  said  court  an  abstract  in 
lieu  of  a  complete  transcript  in  said  cause. 
Thereafter,  on  February  14,  1907,  counsel  for 
the  parties  filed  a  stipulation  agreeing  that 
the  cause,  on  account  of  the  fact  that  the 
bill  of  exceptions  was  necessarily  filed  too 
late  to  properly  brief  and  prepare  the  case 
for  argument  be  continued  to  tie  October 
term,  1907,  of  said  appellate  court  where- 
upon the  court  made  an  order  continuing  the 
cause  to  said  October  term.    On  October  2, 

1907,  the  attorn^B  for  respondent  in  said 
cause  filed  a  motion  to  dismiss  the  appeal,  as 
follows:  "Comes  now  the  respondent  in  the 
above-entitled  cause,  and  moves  the  court  to 
dismiss  the  appeal  of  appellant  in  this  court, 
as  said  grounds  for  said  motion  respondent 
respectfully  presents  to  the  court:  That  ap- 
I>ellant's  affidavit  for  an  appeal  filed  in  this 
court,  on  which  the  appeal  of  appellant  was 
allowed,  is,  as  ahowa  in  the  additional  al>- 
stract  of  the  record  herewith  filed.  In  the  fol- 
lowing form:  [reciting  said  affidavit].  That 
said  affidavit  for  appeal  is  Insufficient  to  con- 
fer Jurisdiction  of  this  court  over  the  subject- 
matter  Involved  in  the  said  cause  of  action, 
and  this  court  is  therefore  wholly  without 
Jurisdiction  of  said  appeal."  Thereafter,  on 
October  7,  1907,  the  court  sustained  said  mo- 
tion, and  made  the  following  order  dismiss- 
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iOE  tiie  appeal:  "Now,  at  this  day,  comes  llie 
■aid  respondent  by  attorney,  and,  upon  Its 
motion,  It  la  considered  and  adjudged  by  tbe 
court  that  the  appeal  herein  be  and  the  same 
Is  hereby  dismissed,  and  that  the  said  re- 
qwndent  recover  against  the  said  appellant 
costs  and  charges  herein  expended,  and  have 
therefor  execution."  Relator  filed  its  motion 
for  a  rehearing  on  the  following  grounds: 
"(1)  Surprise;  (2)  estoppel;  (8)  that  the  er- 
ror ascribed  to  the  afladavlt  for  appeal  is 
clerical  only;  (4)  that  the  error  Itself  Is  that 
of  the  clerk  of  the  court  below  in  printing  the 
word  'himseir  without  any  warrant  In  rea- 
son, and  misleading  the  latter  thereby;  (5) 
that  in  the  interest  of  common  Justice  the 
appellant  should  not  be  amerced  in  a  large 
amount,  without  any  fault  on  its  part,  and 
denied  Its  day  In  court"  The  motion  further 
showed  that  relator  bad  made  efforts  prior  to 
October  20,  1907,  to  have  the  affidavit  for  ap- 
peal amended  in  the  trial  court,  but  without 
success.  On  November  4,  1907,  the  Court  of 
Appeals  overruled  said  motion  for  rehearing, 
and  refused  to  take  Jurisdiction  of  the  ap- 
peal. Thereafter,  on  the  16th  day  of  Novem- 
ber, 1907.  relator  sued  out  from  this  court  a 
preliminary  writ  of  mandamus  directed  to 
the  respondents,  Elbrldge  J.  Broaddus,  James 
iniisou,  and  James  M.  Johnson,  Judges  of  the 
Kansas  City  Court  of  Appeals,  commanding 
them,  immediately  upon  receipt  of  said  writ, , 
to  proceed  to  hear  the  appeal  in  the  cause 
wberein  the  Farmers'  State  Bank  of  South 
Greenfield  Is  respondent  and  the  Title  Guar- 
anty &  Trust  Company  of  Scranton,  Pa.,  is 
appellant,  being  case  No.  8,008  of  said  Court 
of  Appeals,  as  docketed  for  the  October  term, 
1907,  thereof,  according  to  the  true  Intent 
and  meaning  of  said  apj)eal  so  taken  by  the 
relator  herein,  or  that  they  appear  before  our 
Supreme  Court  in  banc,  on  or  before  the  2d 
day  of  December,  1907,  and  show  cause  for 
their  refusal  so  to  do.  Respondent's  return. 
In  substance,  stated  that,  prior  to  the  is- 
suance of  said  writ,  respondents  had  render- 
ed a  decision  based  upon  a  full  and  complete 
consideration  of  the''i:ecord  in  the  cause  be- 
fore them  on  appeal,  entitled  Farmers'  State 
Bank  of  South  Greenfield  against  the  relator; 
that,  acting  in  their  Judicial  capacity  in  the 
premises,  respondents  had  complete  power 
and  .authority  In  determining  the  question  of 
Jorlgdletlon,  or  the  right  of  the  relator  to  be 
beard  upon  its  said  appeal  l>efore  them;  that 
the  Supreitae  Court  Is  without  authority  of 
law,  by  extraordinary  writ  or  rule,  to  com- 
pel the  resiwndents  to  proceed  to  afford  re- 
lator a  hearing  upon  the  merits  of  Its  appeal 
In  said  appealed  cause;  that  respondents  ren- 
dered the  only  Judgment  which  could  have 
been  rendered  upon  the  subject-matter  sub- 
mitted for  their  consideration  In  said  appeal- 
ed cause.  Relator's  replication  to  respondents' 
retom  specifically  denied  the  said  statements 
and  propositions  of  said  return  to  the  alter- 
native writ. 
It  is  contended  by  relator  that  if  the  or- 
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der  dismissing  its  appeal  for  want  of  Juris- 
diction by  the  Kansas  City  Court  of  Appeals, 
because  of  the  error  In  the  affidavit  for  the 
appeal  before  the  Dade  county  circuit  court, 
was  erroneous,  then  mandamus  will  lie.  On 
the  other  hand,  the  respondents  maintain 
that  mandamus  will  not  lie  to  compel  a  sub- 
ordinate court  to  reinstate  an  appeal  which 
it  has  dismissed  after  full  and  fair  consider- 
ation of  the  record,  as  was  done  by  said 
Court  of  Appeals  in  the  case  of  the  Farmers' 
State  Bank  of  South  Greenfield  against  the 
Title  Guaranty  &  Trust  Company,  of  Scran- 
ton, Pa.  While  there  are  many  authorities 
cited  by  respondents  which  sustain  their  con- 
tention. It  was  held  by  this  court  in  the  case 
of  State  ex  rel.  v.  Smith.  172  Mo.  446,  72  8. 
W.  f>92,  that  the  Court  of  Appeals  having 
Improvldently  dismissed'  a  case  appealed  to 
It.  and  of  which  It  had  Jurisdiction,  the  Su- 
preme Court  would  compel  it  by  mandamus 
to  exercise  Its  Jurisdiction  to  hear  and  deter- 
mine the  case.  In  that  case  the  appeal  was 
dismissed  because  of  an  Imperfect  abstract 
filed  by  the  appellant  therein.  A  parallel 
case  was  that  of  State  ex  rel.  v.  Smith,  172 
Mo.  618,  72  S.  W.  692,  in  which  the  former 
case  was  followed  and  approved.  These 
cases  are  based  upon  the  theory  that,  by  dis- 
missing the  appeal,  the  Court  of  Appeals  sim- 
ply refused  to  exercise  Jurisdiction  of  an  ap- 
peal of  which  It  clearly  had  Jurisdiction.  In 
the  case  under  consid^ation  quite  a  different 
question  is  presented.  The  question  here  is 
whether  the  Kansas  City  Court  of  Appeals 
had  Jurisdiction  of  the  appeal.  Tills  is  de- 
nied In  the  return  to  the  original  writ,  in 
which  It  Is  affirmed  that  said  court  had 
Jurisdiction  of  the  appeal  at  the  time  of  Us 
dismissal. 

It  is  argued  by  relator  that  the  allowing  of 
the  appeal  by  the  circuit  court  In  session  dur- 
ing the  term  at  which  the  Judgment  sought 
to  be  appealed  from  was  rendered  constituted 
a  valid  appeal,  of  which  the  appellee  was 
bound  to  take  notice,  because,  as  contended, 
the  order  allowing  the  appeal  had  the  effect 
of  the  transferring  the  Jurisdiction  of  the 
case  to  the  appellate  court  But  to  the  posi- 
tion that  the  order  granting  the  appeal,  in 
the  absence  of  an  affidavit  therefor,  confers 
Jurisdiction  upon  tbe  appellate  court,  we  can- 
not assent  By  the  provisions  of  section  806, 
Rev.  St  1899  [Ann.  St  1906,  p.  769],  "any 
party  to  a  suit  aggrieved  by  any  Judgment  of 
any  circuit  court  In  any  civil  cause  from 
which  an  appeal  is  not  prohibited  by  the 
Constitution  may  take  his  appeal  to  a  court 
having  appellate  Jurisdiction."  Section  808 
[Ann.  St  1906,  p.  775]  provides  that  "no  such 
appeal  shall  be  allowed  unless:  First  It  be 
made  during  the  t^m  at  which  the  Judgment 
or  decision  appealed  from  was  rendered;  and, 
second,  the  appellant  or  his  agent  shall,  dur- 
ing the  same  term,  file  In  the  court  his  affi- 
davit, stating  that  such  appeal  Is  not  made 
for  vexation  or  delay,  but  because  the  affiant 
believes  that  the  appellant  is  aggrieved  by  the 
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Judgment  or  dedslon  of  the  court"  Under 
this  section  of  the  statute,  It  Is  plain  that 
the  filing  of  the  affidavit  for  appeal  In  the 
court  daring  the  same  term  is  absolutely 
necessary  In  order  to  give  force  and  effect  to 
the  appeal.  It  will  be  noted  that  the  affidavit 
In  the  case  Is  not  in  strict  compliance  with 
the  statute,  in  that  it  uses  the  word  "him- 
self," instead  of  the  word  "appellant,"  and 
states  that  the  appeal  prayed  for  by  him 
Is  not  made  for  vexation  or  delay,  but  because 
he  considers  himself  aggrieved  by  the  Judg- 
ment  of  the  court. 

In  Thomas  v.  Mo.  Mutual  Fire  Ins.  Co.,  89 
Mo.  App.  12,  It  was  held  that,  without  a  suffi- 
cient affidavit  for  an  appeal,  the  appellate 
court  acquires  no  Jurisdiction,  and  that  the 
affidavit  must  show  that  the  appellant,  and 
not  the  agent,  is  aggrieved  by  the  Judgment. 
In  Schnabel  v.  Thomas,  92  Mo.  App.  180,  the 
same  court  held  that  an  affidavit  alleging 
that  the  agent  making  it  is  aggrieved,  and 
not  the  appellant,  is  not  merely  a  defective 
affidavit,  but  is  not  an  affidavit  at  all,  exc^t 
in  name.  In  Railroad  v.  Powell,  1<H  Mo. 
App.  362,  80  8.  W.  836,  it  Is  held  that  the 
right  of  appeal  being  purely  statutory,  a  sub- 
stantial, if  not  a  literal,  compliance  with  the 
statutory  requirements  in  that  respect  is 
necessary  to  confer  Jurisdiction  upon  an  ap- 
pellate court,  and  that  an  affidavit  for  appeal 
which  omits  the  statement  of  affiant's  belief 
"that  the  appellant  is  aggrieved  by  the  Judg- 
ment of  the  court"  is  deficient  in  statutory 
recitals,  and  cannot  give  the  appellate  court 
Jurisdiction  of  the  cause;  further,  that  the 
appellate  court  has  no  power  to  make  an 
order  allowing  the  amendment  of  a  defective 
affidavit  for  appeal,  or  for  the  substitution 
of  a  new  affidavit  which  will  conform  to 
the  statute.  Again,  in  the  case  of  the  United 
Iron  Works  Co.  v.  Sandridge  Lead  &  Zinc 
Co.  (Mo.  App.)  102  S.  W.  1104,  it  Is  held 
by  the  St.  Louis  Court  of  Appeals  that  an 
affidavit  for  appeal  from  a  Judgment  against 
a  corporation,  made  by  Its  president,  which 
recites  that  he  is  the  president,  and  that  the 
appeal  prayed  for  by  him  Is  not  made  for 
vexation  or  delay,  but  because  he  considers 
himself  aggrieved  by  the  Judgment,  is  Insuffi- 
cient to  confer  Jurisdiction  on  the  appellate 
court  under  section  808,  Rev.  St.  1899  [Ann. 
St.  1906,  p.  776],  providing  that  no  appeal 
shall  be  allowed  unless  appellant  or  his  agent 
shall  file  his  affidavit,  etc.,  and  that  the  court 
must  consider  a  motion  to  dismiss  an  appeal 
for  want  of  Jurisdiction  because  of  the  in- 
sufficiency of  the  affidavit,  though  the  motion 
be  not  made  until  after  the  submission  of 
the  cause  by  both  parties  upon  brief;  Juris- 
diction not  being  acquired  by  consent.  The 
court  quotes  from  the  case  of  State  ex  rel.  v. 
Woodaon,  128  Mo.  497,  31  8.  W.  105,  the  fol- 
lowing: "The  right  of  appeal  in  civil  actions 
was  unknown  to  the  common  law.  It  is  reg- 
ulated wholly  by  statute.  3  Black.  Com.  402. 
It  had  its  origin  in  the  civil  law.  1  Am.  & 
Eng.  Ency.  of  Law,  616.    Being  statutory  in 


its  origin,  it  is  essential  to  its  exerdse  of  tbe 
right  that  tbe  statute  be  strictly  pursued." 
In  support  of  relator's  contention  that  the 
order  allowing  tbe  appeal  conferred  Jurisdic- 
tion upon  the  Court  of  Appeals,  relator  cites 
a  large  number  of  decisions  of  this  court  and 
of  the  Supreme  Court  of  the  United  States; 
but,  as  we  have  already  ruled  that  tbe  order 
granting  the  appeal  did  not  of  itself  confer 
Jurisdiction  upon  the  Court  of  Appeals,  we  will 
only  consider  such  of  our  own  rulings  aa  seem 
to  bear  upon  the  sufficiency  of  the  affidavit  in 
question  to  confer  Jurisdiction  of  the  case  up- 
on the  appellate  court  In  St.  Louis  Bridge 
&  Construction  Co.  v.  Railroad  Co.,  72  Mo. 
664,  after  the  submission  of  the  cause  upon 
its  merits,  the  point  was  made  by  the  respond- 
ent that  nonsufflcient  affidavit  for  an  appeal 
was  made  in  the  trial  court  The  affidavit, 
instead  of  stating  that  "affiant  believes  that 
tbe  appellant  Is  aggrieved  by  the  Judgment," 
says  "that  plaintiff  feels  aggrieved,"  eta  It 
was  held  that,  if  the  affidavit  was  not  such  aa 
to  warrant  the  order  granting  the  appeal,  the 
point  should  have  been  made  by  motion  to  dis- 
miss the  appeal  before  the  cause  was  submit- 
ted, and  that  the  court  would  not  thereafter  go 
behind  the  order  granting  the  appeal  to  de- 
termine the  sufficiency  of  the  affidavit  on 
which  it  was  made,  or  whether  any  affidavit 
whatever  was  filed.  State  ex  rel.  Patton  v. 
Gates,  143  Mo.  68,  44  S.  W.  739,  was  an  ap- 
I>eal  without  bond  from  an  order  granting  a 
new  trial,  and  the  question  was  whether  said 
order  stayed  the  trial  of  the  cause  in  the  cir- 
cuit court  pending  such  appeal  in  the  Su- 
preme Court  It  was  held  that  the  effect  of 
tbe  order  of  the  court  allowing  the  appeal 
was  to  transfer  the  Jurisdiction  of  the  cause 
to  the  appellate  court,  and  to  suspend  the  ex- 
ercise of  all  further  Judicial  functions  in 
the  case  by  the  trial  court  whether  a  bond  was 
filed  or  not;  the  only  purpose  of  tbe  bond 
being  to  suspend  execution  on  the  Judgment 
below  pending  the  appeal.  In  that  case  it  is 
expressly  stated  that  the  appeal  was  in  due 
form,  and  that  the  only  condition  required  for 
granting  such  appeals  is  that  application 
therefor  shall  be  made  during  the  term  at 
which  the  Judgment  is  rendered,  and  that  the 
appellant  or  hiq  agent  during  said  term,  file  in 
the  court  an  affidavit  stating  that  such  ap- 
peal is  not  made  for  vexation  or  delay,  but 
because  the  affiant  believes  that  the  ap- 
pellant is  aggrieved  by  tbe  Judgment  of  the 
court ;  that  thereupon  it  becomes  the  duty  of 
the  court  to  make  an  order  allowing  the  ap- 
peal, as  required  by  the  statute;  and  that 
the  effect  of  the  order  is  to  transfer  the  Juris- 
diction of  the  cause  from  the  circuit  to  tlie 
appellate  court  No  objection  whatever  was 
made  to  the  affidavit  for  appeal  in  that  case. 
In  Cooley  v.  K.  C,  P.  ft  O.  R.  R.  Co.,  149  Mo. 
487,  51  S.  W-  101,  It  was  held  that  under 
section  2114,  Rev.  St  1889  (section  808,  Rev. 
St  1899  [Ann.  St  1906,  p.  775]),  a  Jurat 
omitted  from  the  affidavit  upon  which  the 
appeal  is  granted  may  be  supplied  by  leave 
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of  either  the  appellate  or  the  trial  court  upon 
a  showing  that  the  affidavit  had  been  prop- 
erly signed  and  sworn  to.  It  was  also  held, 
following  St.  Louis  Bridge  Ck>ii.  Co.  t.  Rail- 
road, supra,  that,  If  an  affidavit  Is  not  such 
as  to  warrant  an  order  granting  an  appeal, 
the  proper  procedure  Is  to  move  to  dismiss 
the  appeal  before  the  case  is  submitted,  and 
that  an  objection  to  the  sufficiency  of  the 
affidavit  will  not  be  considered  after  the 
case  has  been  submitted  on  its  merits.  Ha- 
ven V.  Missouri  Ry.  Co.,  155  Mo.  216,  55  S. 
W.  1035,  simply  affirms  what  was  said  in 
State  ex  rel.  Patton  v.  Gates,  supra,  to  the 
effect  that  an  order  granting  an  appeal  had 
the  effect  of  transferring  the  Jurisdiction  of 
the  case  from  the  circuit  to  the  appellate 
court;  which,  of  course,  presupposes  that 
the  appeal  is  regularly  taken  and  the  pfoper 
affidavit  therefor  filed.  In  the  case  of  De 
Bolt  T.  K.  C,  Ft  S.  &  M.  Ry.,  123  Mo.  496, 
27  S.  W.  675,  it  is  held  that  an  affidavit  for 
appeal  made  by  the  agent  of  the  appellant 
which  states  that  the  appeal  prayed  for  is 
not  made  for  vexation  or  delay,  but  because 
appellant  considers  herself  aggrieved  by  the 
Judgment  and  decision  of  the  court,  is  sub- 
stantially sufficient  under  section  2248,  Rev. 
St  1889.  The  court  said:  "Objection  is  made 
in  this  court  to  the  sufficiency  of  the  affida- 
vit for  appeal.  While  open  to  criticism,  we 
think  it  substantially  sufficient  No  point 
was  made  against  it  in  the  trial  court,  and 
the  objection  here  would  not  Justify  a  dis- 
missal of  the  appeal." 

The  records  of  this  court  disclose  that  in 
the  case  of  Woods  v.  Wabash  Ry.  Co.,  188  Mo. 
229,  86  S.  W.  1082,  a  motion  was  made  to  dis- 
miss the  appeal  upon  the  ground  of  the  in- 
sufficiency of  the  affidavit  which  affidavit 
was  as  follows:  "Sam  Sparrow,  attorney  for 
and  agent  of  the  Wabash  Railroad  Company, 
the  defendant  in  the  above-entitled  cause,  be- 
ing sworn,  upon  his  oath  says  that  the  appeal 
prayed  for  by  him  is  not  made  for  vexation 
or  delay,  but  because  he  considers  himself 
aggrieved  by  the  Judgment  and  decision  of 
the  court"  The  motion  was  overruled,  and  a 
motion  to  supply  affidavit  was  also  overruled. 
It  will  be  observed  that  the  affidavit  In  the 
principal  case,  leaving  off  the  formal  parts, 
is  in  all  essential  particulars  a  literal  copy 
of  the  affidavit  in  the  Woods  Case.  Again,  in 
the  case  of  Harrison  v.  Lakenan,  189  Mo.  581, 
88  S.  W.  53,  the  records  show  that  a  motion 
to  dismiss  the  appeal  because  of  the  insuf- 
ficiency of  the  affidavit,  which  alleged  that 
"C.  A.  Barnes,  one  of  the  attorneys  for  the 
defendants  in  the  above-entitled  cause,  be- 
ing sworn,  upon  his  oath  says  that  the  ap- 
peal prayed  for  by  him  is  not  made  for 
vexation  or  delay,  but  because  he  considers 
himself  aggrieved  by  the  Judgment  and  de- 
cision of  the  court,"  was  overruled.  This 
affidavit  like  the  one  in  the  Woods  Case,  is 
essentially  the  same  as  the  one  In  this  case. 
While  nothing  Is  said  in  the  opinion  in  either 
one  of  the  last  two  dted  cases  respecting  the 


sufficiency  of  the  affidavit  for  appeal,  a  brief 
was  filed  in  the  Woods  Case  by  respondent  in 
support  of  the  motion  to  dismiss  the  appeal, 
and  by  appellant  in  support  of  its  motion  to 
supply  affidavit  nunc  pro  tunc,  and  it  must 
be  presumed  that  the  question  as  to  the  suf- 
ficiency of  the  affidavit  for  appeal  was  well 
and  carefully  considered.  So  that,  when 
these  adjudications  are  considered  in-  con- 
nection with  section  808  of  the  statute,  we 
can  but  conclude  that  the  order  of  the  circuit 
court  granting  an  appeal  does  not  of  itself 
confer  Jurisdiction  upon  the  appellate  court, 
but,  In  addition  thereto,  there  must  be  filed 
an  affidavit  for  appeal  in  the  trial  court,  with- 
in the  time  prescribed  by  the  statute;  but 
such  affidavit  need  not  follow  literally  the 
language  of  the  statute,  but  a  substantial 
compliance  therewith  will  suffice.  Thomas  v. 
Mo.  Mutual  Fire  Ins.  Co.,  89  Mo.  App.  12.  The 
defects  in  the  affidavit  complained  of,  and  for 
which  the  respondents  held  it  to  be  invalid, 
and  insufficient  to  confer  Jurisdiction  upon 
the  Court  of  Appeals,  were  clerical  errors, 
which  did  not  mislead  or  in  any  way  prej- 
udice the  rights  of  the  Farmers'  State  Bank 
of  South  Greenfield,  respondents  In  said  ap- 
pealed case. 

No  point  was  made  against  the  sufficloicy 
of  the  affidavit  in  the  court  from  which  the 
appeal  was  taken,  and  where,  in  all  fairness 
to  the  trial  court  and  the  appellant,  the  ob- 
jection to  the  affidavit  should  have  been 
made;  otherwise,  an  appellee  or  his  attorney 
might  remain  silent  knowing  that  an  invalid 
affidavit  for  the  appeal  was  being  or  had 
been  filed,  and  afterwards  take  advantage  of 
his  adversary  by  raising  an  objection  to  it . 
for  the  first  time  in  the  Court  of  Appeals, 
knowing  that,  under  the  rulings  of  that  court, 
It  could  not  be  amended.  It  is,  however,  due 
to  the  counsel  for  respondents  to  say  that 
there  la  nothing  disclosed  by  the  record  in 
this  case  from  which  it  can  be  inferred  that 
they  knew  of  the  defect  in  the  affldavft  until 
after  the  case  reached  the  appellate  court, 
and  had  once  been  continued  by  agreement 
In  that  court  The  Courts  of  Appeal  have 
seemingly  been  disposed  to  construe  section 
80S,  supra,  according  to  Its  strict  letter,  rath- 
er than  ^Its  spirit  and  intention,  which  latter 
method  of  construction  has  been  adopted  and 
followed  by  the  Supreme  Court.  In  accord- 
ance with  our  rulings  In  De  Bolt  v.  K.  C, 
Ft  S.  &  M.  Ry.  Co.,  supra,  Woods  v.  Wa- 
bash Ry.  Co.,  supra,  Harrison  v.  Lakenan, 
supra,  and  Cooley  v.  K.  C,  P.  &  G.  R.  R., 
supra,  we  hold  the  affidavit  in  question  to  be 
In  substantial  compliance  with  the  statute, 
and  that  it  conferred  Jurisdiction  of  the  ap- 
peal upon  the  Kansas  City  Court  of  Appeals. 

Our  conclusion  is  that  a  peremptory  writ 
should  be  ordered  to  reinstate  the  appeal  and 
hear  and  determine  it 

GANTT,  C.  J.,  and  VALLIANT,  FOX,  and 
LAMM,  JJ.,  concur.  WOODSON,  J.,  dissents. 
GRAVES,  J.,  agrees  to  all  that  is  said  as 
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to  the  sufficiency  of  the  affidavit  In  question. 
He  dlssentp  as  to  the  result,  for  the  reason 
that  the  case  simply  calls  for  the  construc- 
tion of  the  statute  pertaining  to  such  affida- 
vits, and  the  Court  of  Appeals  has  as  much 
right  to  pass  upon  such  statute  in  a  case 
falling  within  their  jurisdiction  as  has  this 
court  in  a  case  falling  within  our  Jurisdic- 
tion. Wabash  Ry.  Co.  y.  Sloop,  200  Mo.  198) 
98  S.  W.  607. 


ZBLLARS  ▼.  NATIONAL  SURETY  CO. 

(Supreme  Court  of  Missouri.    Jan.  27,  1908. 
,     Rehearing  Denied  Feb.  27,  1908.) 

1.  BoHDS—CoNSTBUOTiON— Statutory  Bonds. 

Statutory  bonds,  executed  in  the  form  pre- 
scribed by  the  statute,  are  to  be  construed  as 
though  the  law  requiring  and  regulating  them 
wag  written  in  them,  as  respects  the  rights  of 
both  principal  and  surety. 

2.  APPEAI>-Li ABILITY  OH    BOHD— Natubk   o» 

Obligation— "Appellate  Coubt." 

Plaintiff  having  obtained  a  judgment  for 
S4,000  in  a  former  suit  in  1898,  defendant  there- 
in appealed  to  the  Supreme  Court,  which  at 
that' time  had  jurisdiction  of  appeals  from  the 
circuit  court  where  the  amount  in  dispute  ex- 
ceeded $2,500.  An  appeal  bond  was  given  in 
the  words  of  Rev.  St.  1899,  §  809  [Ann.  St. 
1906,  p.  777],  relating  to  appeal  bonds,  which 
recited  the  appeal  to  the  Supreme  Court,  and 
was  conditioned  that,  if  defendant  should  prose- 
cute its  appeal  to  a  decision  "in  the  appellate 
court,"  and  should  perform  the  judgment  given 
by  such  court,  or  such  as  the  appellate  court 
mi^ht  direct  the  circuit  court  to  give,  etc.,  the 
obligation  should  be  void.  Subsequently  the  St. 
Louis  Court  of  Appeals  and  the  Kansas  City 
Court  of  Appeals  were  given  jurisdiction  in 
cases  where  the  amount  in  dispute  did  not  ex- 
ceed $4,500,  and  the  Supreme  Court  was  direct- 
ed to  transfer  pending  cases  within  that  limit 
to  the  proper  Cfourt  of  Appeals.  In  pursuance 
thereof  the  appeal  in  plaintiff's  case  was  trans- 
ferred to  the  Kansas  City  Court  of  Appeals, 
where  the  case  was  heard.  Held,  that  the  con- 
dition for  the  performance  of  the  judgment  when 
affirmed  by  the  "appellate  court"  meant  the 
court  with  jurisdiction  to  affirm  the  judgment, 
and  the  surety  was  not  absolved  from  liability 
because  the  affirmance  was  by  the  Court  of  Ai>- 
jieals  instead  of  the  Supreme  Court. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Vol.  1,  p.  452.] 

3.  Same. 

Since  at  the  time  the  appeal  bond  was  ex- 
ecuted the  Supreme  Court  was  the  only  court 
to  which  the  appeal  could  be  taken,  the  recital 
in  the  appeal  bond  that  the  appeal  had  been 
taken  to  the  Supreme  Court  merely  recited  a 
fact  that  already  appeared  on  the  face  of  the 
bond  by  necessary  inference,  and  hence  was  un- 
necessary and  of  no  force. 

4.  Constitutional  Law  —  Vested  Bights  — 
Right  of  Appeal  to  Cebtaiw  Couffr. 

A  party  has  no  vested  right  to  have  his 
cause  heard  and  finally  decided  on  appeal  by 
the  court  which,  under  the  law  at  the  time  the 
appeal  was  taken,  had  jurisdiction  of  it,  bat 
the  state  may  rearrange  its  judicial  system  and 
re-assign  the  duties  of  the  several  courts. 

[£id.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  10,  Constitutional  Law,  i  252.] 

6.  Appeal  —  AcsTiOMS  —  Pabties  —  Suing    oh 
Bond  Given  to  Guabdian. 

Where  an  appeal  bond  is  executed  to  the 
natural  guardian  of  a  minor,  the  guardian  will 
be  treated  as  a  trustee  for  the  minor,  and,  un- 
der the  statute  authorizing  a  suit  to  be  brought 


in  the  name  of  the  real  party  In  Interest,  the 
minor  when  he  comes  of  age  may  maintain  a 
suit  on  the  bond  in  bis  own  name. 

In  Banc.  Appeal  from  Circuit  Court,  Jack* 
son  County;  Shannon  C.  Douglass,  Judge. 

Action  by  Isadore  Zellars  against  the  Nat- 
ional Surety  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Edward  0.  Wright,  Eimbrough  Stone, 
Frank  Hagerman,  and  Trimble  &  Braley,  for 
appellant    J.  L.  Mlnnis,  for  respondent 

VALLIANT,  J.  This  is  a  suit  on  an  ap- 
peal bond.  In  which  the  defendant  is  surety. 
In  November,  1898,  the  plaintiff,  then  a  mi- 
bor  suing  by  his  mother  as  his  natural  guard- 
ian, recovered  a  Judgment  In  the  Carroll  cir- 
cuit court  for  $4,000  against  the  Missouri 
Water  &  Light  Company.  An  appeal  was 
taken  to  the  Supreme  Court  by  the  defend- 
ant In  that  case,  who  executed  this  appeal 
bond  In  the  penalty  of  $8,500,  with  the  de- 
fendant In  this  case  as  surety.  While  that 
appeal  was  pending  In  this  court,  the  Gener- 
al Assembly  by  an  act  approved  March  20, 
1901  (Laws  1901,  p.  107),  conferred  on  the 
St  Louis  Court  of  Appeals  and  the  Kansas 
City  Court  of  Appeals  Jurisdiction  of  appeals 
and  writs  of  error  in  cases  where  the  amount 
in  dispute,  exclusive  of  costs,  did  not  exceed 
the  sum  of  $4,500,  and  directed  this  court  to 
transfer  all  cases  within  that  limit  then 
pending  here  which  had  not  been  submitted 
to  the  proper  Court  of  Appeals.  lb  obedi- 
ence to  that  law  this  court,  April  17,  1901, 
transferred  this  cause  to  the  Kansas  City 
Court  of  Appeals,  where  it  was  heard,  and 
March  3,  1902,  the  Judgment  of  the  circuit 
court  was  affirmed.  Afterwards,  January 
12,  1903,  the  plaintiff,  having  then  attained 
his  majority  amd  the  Judgment  being  unsat- 
isfied, brought  this  suit  against  this  defend- 
ant as  the  surety  on  the  appeal  bond.  The 
suit  resulted  in  a  Judgment  in  the  circuit 
court  in  favor  of  the  plaintiff  for  $5,332.60 
and  costs,  ftrom  which  Judgment  the  defend- 
ant has  appealed. 

1.  The  defendant  contends  that  it  Is  not  lia- 
ble, as  for  a  condition  broken  In  the  appeal 
bond  sued  on,  because,  it  says,  the  bond,  as 
by  its  terms  will  appear,  was  given  to  secure 
the  payment  of  the  Judgment  If  It  should  be 
affirmed  by  the  Supreme  Court,  Dot  If  It  should 
be  affirmed  by  the  Kansas  Cl^  Court  of  Ap- 
peals, and,  since  the  Judgment  has  never  been 
affirmed  by  the  Supreme  Court  there  baa 
been  no  breach  of  the  condition.  That  con- 
tentloD  raises  the  vital  question  In  this  case. 

The  bond  In  question  Is  in  these  words: 
"Know  all  men  by  these  presents:  That  the 
Missouri  Water  &  Light  Company  as  prin- 
cipal, and  the  National  Surety  Company,  a 
corporation,  as  surety,  are  held  and  firmly 
bound  unto  Mary  Zellars,  the  natural  guard- 
Ian  and  curator  of  Isadore  Zellars,  in  the 
penal  sum  of  eight  thousand  five  hundred 
dollars  ($8,500)  good  and  lawful  money  of 
the  United  States,  well  amd  truly  to  be  paid 
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and  for  the  faithful  payment  of  which  the 
above  bonnden  obligors  hereby  bind  them- 
aelres.  their  successors  and  assigns  firmly  by 
these  presentB.  The  conditions  of  the  above 
obligation  are  such,  that,  whereas,  on  the 
18th  day  of  November,  1898,  In  a  certain  ac- 
tion pending  in  the  circuit  court  of  Carroll 
county,  Missouri,  at  CarroUton,  at  the  N> 
vember  term  thereof,  wherein  the  said  Isa- 
dore  Zellars,  by  his  natural  guardian  and 
curator,  Mary  Zellars,  was  plaintiff  and  the 
said  Missouri  Water  &  Light  Company  was 
defendant,  the  said  plaintiff  recovered  a  Judg- 
ment against  the  Missouri  Water  &  Light 
Company  In  the  sum  of  four  thousand  dol- 
lars and  costs;  and,  whereas,  the  Missouri 
Water  &  Light  Company  has  appealed  from 
said  Judgment  and  the  order  of  said  court  to 
the  Supreme  Court  of  the  state  of  Missouri; 
and,  whereas,  the  circuit  court  of  Carroll 
county,  Missouri,  fixed  the  amount  of  said 
bond  at  $8,S00  and  allowed  the  appellant 
ten  days  in  which  to  file  said  bond  condition- 
ed as  by  law  required:  Now,  therefore.  If 
the  Missouri  Water  &  Light  Company  shall 
prosecute  its  appeal  with  due  diligence  to  a 
decision  in  the  appellate  court  and  shall  do 
and  perform  such  Judgment  as  shall  be  given 
by  such  court,  or  such  as  the  appellate  court 
may  direct  the  circuit  court  to  give,  and  If 
the  said  Missouri  Water  &  Light  Company 
shall  also  comply  with  and  perform  the 
judgment  of  the  circuit  court  of  Carroll 
county,  Missouri,  If  the  said  Judgment  or 
any  part  thereof  be  affirmed  by  the  appel- 
late court  and  In  so  far  as  it  may  be  af- 
firmed, and  shall  well  and  truly  pay  all  dam- 
ages and  costs  that  shall  be  awarded  against 
It  by  the  appellate  court,  then  the  above 
obligation  shall  be  null  and  void;  otherwise 
to  remain  In  full  force  and  effect" 

Section  809,  Rev.  St  1899  [Ann.  St  1906, 
p.  777],  prescribes  when  an  appeal  may  stay 
execution:  "First  when  the  appellant  shall 
be  an  executor,"  etc.  (not  applicable  here); 
"second,  when  the  appellant  or  some  respon- 
sible person  for  him,  together  with  two  suf- 
ficient securities,  to  be  approved  by  the  court, 
shall  during  the  term  at  which  the  Judgment 
api>ealed  from  was  rendered  enter  into  a  re- 
cognizance to  the  adverse  party  In  a  penalty 
of  double  the  amount  of  whatever  debt  dam- 
ages and  costs,  have  been  recovered  by  such 
Judgment  together  with  the  interest  that 
may  accrue  thereon,  and  the  costs  and  dam- 
ages that  may  be  recovered  In  any  appellate 
court  upon  the  appeal,  conditioned  that  the 
appellant  will  prosecute  his  appeal  with  due 
diligence  to  a  decision  In  the  appellate  court 
and  shall  perform  such  Judgment  as  shall 
be  given  by  such  court  or  such  as  the  ap- 
pellate court  may  direct  the  circuit  court  to 
give,  and  If  the  Judgment  of  such  court  or 
any  part  thereof,  be  affirmed  that  he  will 
comply  with  and  perform  the  same  so  far 
as  it  may  be  affirmed,  and  will  pay  all  dam- 
ages and  costs  which  may  be  awarded  against 
tbe  appellant  by  any  appellate  court"    The 


bond  In  this  case  was  conditioned  in  the  lan- 
guage of  the  statute,  except  that  In  the  last 
part  of  the  clause  stating  the  condition  it 
says,  "pay  all  damages  and  costs  that  shall 
be  awarded  against  It  by  the  appellate 
court,"  whereas  the  statute  In  that  connec- 
tion says  "any  appellate  court"  But  that  is 
immaterial  in  this  caSe  because  no  damages 
or  costs  were  awarded  by  the  appellate  court. 
The  vital  clause  in  the  condition  of  this 
bond  iB  that  the  appellant  will  pay  the  Judg- 
ment rendered  by  the  circuit  court  If  it 
should  be  affirmed.  It  Is  recited  In  the  bond 
that  the  appeal  was  taken  to  the  Supreme 
Court,  but  elsewhere  in  the  bond  the  court 
whose  Judgment  In  the  appeal  is  to  be  ob- 
served Is  designated  as  "the  appellate  court" 
Appellant  contends  that  the  Supreme  Court 
having  been  named  as  the  court  to  which  the 
appeal  was  taken,  all  subsequent  mention 
of  the  appellate  court  necessarily  meant  that 
court 

All  statutory  bonds  are  to  be  construed  as 
though  the  law  requiring  and  regulating  them 
was  written  in  them.  It  will  therefore  help 
us  to  understand  the  force  of  the  decisions 
Interpreting  appeal  bonds  to  which  we  are 
referred  in  the  briefs,  if  we  will  glance  back 
and  observe  the  changes  that  have  been  made 
In  onv  law  on  this  subject  Until  the  adop- 
tion of  the  Constitution  of  1875  there  was 
but  one  court  to  which  appeals  from  the 
circuit  court  could  be  taken,  to  wU,  the  Su- 
preme Court;  but  that  Constitution  created 
the  St  Louis  Court  of  Appeals  and  gave  It 
general  appellate  Jurisdiction  in  Its  prescrib- 
ed territory.  In  certain  classes  of  cases  ap- 
peals could  be  taken  from  the  Judgments  of 
that  court  to  the  Supreme  Court  one  of 
which  was  when  the  amount  In  dispute  was 
more  than  |2,500.  Where  the  amount  In 
dispute  was  that  sum  or  imder,  the  Judg- 
ment of  the  Court  of  Appeals  was  final,  un- 
less there  was  some  other  ground  giving  .this 
court  Jurisdiction.  In  1884  the  Constitution 
was  amended,  creating  the  Kansas  City 
Court  of  Appeals,  with  Jurisdiction  of  the 
same  kind  as  the  St  Louis  Court  of  Ap- 
peals, but  abolishing  appeals  from  the  Courts 
of  Appeals  to  the  Supreme  Court,  and  pro- 
viding that  in  those  causes  In  which  formerly 
such  appeals  could  be  taken  appeals  should 
be  taken  directly  from  the  trial  court  to  the 
Supreme  Court  This  change  left  the  two 
Courts  of  Appeals  with  exclusive  Jurisdic- 
tion (subject  to  certain  supervisory  provi- 
slons>  of  appeals  where  the  amount  did  not 
exceed  $2,S00.  By  the  same  amendment  the 
General  Assembly  was  given  authority  to 
increase  or  diminish  the  pecuniary  limit  of 
Jurisdiction  of  the  Courts  of  Appeals.  So 
the  law  was,  when  the  Judgment  of  |4,000 
in  favor  of  the  plaintiff  In  this  case  against 
the  Missouri  Water  &  Light  Company  was 
rendered  In  1808,  and  so  It  remained  until 
the  Legislature  in  1901  increased  the  Juris- 
diction of  the  Courts  of  Appeals  to  Include 
cases  involving  M,SOO. 
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The  cases  to  which  we  are  referred  constme 
appeal  bonds  taken  at  yarlous  stages  of  the 
law's  progress.  Therefore  each  of  those  cases 
Is  to  be  onderstood  as  applying  to  the  law  as 
it  was  when  the  bond  was  executed,  and  It 
does  not  cover  a  bond  taken  under  an  altered 
phase  of  the  law.  Let  ns  here  note  the  vari- 
ous changes  that  have  been  ttiade  In  this  stat- 
ate:  Until  the  establishment  of  the  St  Louis 
Court  of  Appeals  in  1875  the  condition  pre- 
scribed by  the  statute  for  the  appeal  bond 
was:  "Tliat  the  appellant  will  prosecute  Us 
appeal  with  due  diligence  to  a  decision  in  the 
Supreme  Court,  and  shall  perform  such  judg- 
ment as  shall  be  given  by  the  Supreme  Court, 
or  such  as  the  Supreme  Court  may  direct  the 
circuit  court  to  give,  and  if  the  Judgment  of 
such  court,  or  any  part  ttkereof,  be  affirmed 
ittkat  he  will  comply  with  and  perform  the 
same,  or  so  far  as  it  may  be  affirmed,  and 
will  pay  all  damages  and  costs  which  may  be 
awarded  against  the  appellant  by  the  Supreme 
Court"  Gen.  St  1866,  c.  172,  i  12,  p.  685. 
After  the  establlslunent  of  the  St  Louis  Court 
of  Appeals  all  appeals  within  its  territory 
went  first  to  that  court,  and  in  certain  cases 
appeals  could  be  taken  from  that  court  to  the 
Supreme  Court  To  meet  that  condition  the 
General  Assembly  In  1879  amended  the  statute 
so  that  the  condition  of  the  appeal  .bond 
should  be:  "That  the  appellant  will  prosecute 
his  appeal  with  due  diligence  to  a  decision  in 
the  appellate  court  and  shall  perform  such 
judgment  as  shall  be  given  by  such  court  or 
such  aa  said  court  may  direct  the  circuit  court 
or  St  Louis  Court  of  Appeals  to  give,  and  if 
the  judgment  of  such  court  or  any  part  there- 
of, be  affirmed,  that  he  will  comply  with  and 
perform  the  same,  so  far  as  it  may  be  affirmed, 
and  will  pay  all  damages  and  costs  wliicb  may 
be  awarded  against  appellant  by  any  appellate 
court."  Section  3713,  Bev.  St  1879.  In  1885 
the  statute  was  again  amended  to  meet  the 
again  altered  condition  caused  by  the  estal)- 
lishment  of  the  Kansas  City  Court  of  Appeals, 
and  the  (^langes  relating  to  the  jurisdiction 
In  the  several  appellate  courts,  by  which 
amendment  the  condition  of  the  appeal  bond 
was:  "That  the  appellant  will  prosecute  his 
appeal  with  due  diligence  to  a  decision  in  the 
appellate  court  and  shall  perform  such  judg- 
ment as  shall  be  given  by  such  court  or  such 
as  said  court  may  direct  the  circuit  court,  or 
the  St  Louis  Court  of  Appeals  or  Kansas  City 
Court  of  Appeals  to  give,  and  if  the  judgment 
of  such  court  or  any  part  thereof,  be  affirmed, 
that  he  will  comply  with  and  perform  the 
same  so  far  as  it  may  be  affirmed,  and  will 
pay  all  damages  and  costs  which  may  be 
awarded  against  the  appellant  by  any  appel- 
late court."  Acts  1885,  p.  21B.  Afterwards 
in  1889  the  statute  was  again  amended  and 
put  in  the  form  we  now  have  it  Section  ZUQ, 
Hev.  St  1889 ;  section  809,  Rev.  St  1899  [Ann. 
St  1906,  p.  777],  hereinabove  already  copied. 
Let  us  bear  these  various  changes  of  the  stat- 
ute in  mind  when  we  are  reading  the  casra  to 
which  we  are  referred. 


The  earliest  case  cited  is  State  ez  reL  v. 
Vogcl,  6  Mo.  App.  526.  Before  the  establish- 
ment of  the  St  Louis  Court  of  Apiieals,  the 
only  court  as  we  have  already  said,  to  whldi 
an  appeal  could  be  taken  from  the  judgment 
of  a  circuit  court  was  the  Supreme  Court  and 
therefore  the  statute  wliich  prescribed  the 
form  of  the  appeal  bond  made  no  reference 
to  any  other  appellate  court  but  In  place  of 
the  words  "appellate  court"  as  now  appear  In 
the  statute,  the  words  "the  Supreme  Court" 
alone  were  used.  The  judgment  in  that  case 
was  rendered  In  1877,  after  the  establishment 
of  the  St  Louis  Court  of  Appeals,  and,  un- 
der the  law  as  It  then  was,  the  appeal  lay  in 
the  first  instance  to  the  St  Louis  Court  of  Ap- 
peals, but  from  the  judgment  of  that  court  an 
appeal  could  be  taken  to  the  Supreme  Court 
The  appeal  was  taken  to  the  St  Louis  Court 
of  Appeals  where  the  judgment  of  the  circuit 
court  was  affirmed,  and  from  the  judgment  of 
the  St  Louts  Court  of  Appeals  an  appeal  was 
taken  to  the  Supreme  Court  But  although 
the  judgment  of  the  circuit  court  was  rendered 
In  1877,  yet  it  was  before  the  statute  pre- 
scribing the  condition  of  the  appeal  bond  had 
been  amended,  and  therefore  the  bond  given  In 
that  case  was  worded  In  the  language  of  Gen. 
St  1865,  p.  685,  a  172,  S  12.  While  the  ap- 
peal was  pending  In  the  Supreme  Court  the 
plalntUt  applied  to  the  clerk  of  the  drcolt 
court  to  Issue  execution  on  his  judgment,  but 
the  clerk  refused.  Then  the  plaintitf  sued  out 
a  writ  of  mandamus  to  compel  the  clerk  to 
issue  the  execution.  The  question  in  that  case 
was:  Did  the  appeal  l>ond  that  the  defendant 
had  given  in  the  circuit  court  stay  the  execu- 
tion pending  the  appeal  in  the  Supreme  Court? 
The  bond  given  in  the  circuit  court  followed,  as 
we  have  said,  the  form  prescribed  in  the  stat- 
ute as- It  was  in  1866,  to  wit:  "That  the  ap- 
pellant would  prosecute  his  appeal  with  due 
diligence  to  a  decision  in  'the  Supreme  Courf 
and  'perform  such  judgment  as  sliall  be  given 
by  the  Supreme  Court  or  such  as  the  Supreme 
Court  may  direct  the  circuit  court  to  give.' " 
It  was  held  that  that  bond  did  not  stay  the 
execution  while  the  cause  was  pending  In  the 
Supreme  Court,  because  it  was  given  to  cover 
an  appeal  from  the  judgment  of  the  circuit 
court  not  an  appeal  from  the  judgment  of  the 
Court  of  Appeals,  and  because  it  was  not  al- 
tered into  during  the  term  at  which  the  judg- 
ment appealed  from — that  Is,  the  judgment  of 
the  Court  of  Appeals — was  rendered,  and  was 
not  approved  by  the  court  that  rendered  that 
judgment  The  effect  of  the  decision  was  that 
to  stay  execution  while  the  cause  was  pending 
in  the  Supreme  Court  the  appellant  Should 
have  given  the  bond  in  the  Court  of  Appeals 
during  the  term  at  which  the  judgment  was 
rendered,  and  it  should  have  been  approved  by 
that  court 

Nofsinger  v.  Hartnett  84  Mo.  546,  arose 
also  when  the  law  was  that  an  appeal  lay 
from  a  judgment  of  the  Court  of  Appeals  to 
the  Supreme  Court,  and  what  la  there  said 
must  be  understood  with  that  fact  In  mind. 
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The  appeal  was  taken  to  the  Court  of  Appeals. 
The  bond  was  conditioned  that  appellant  would 
prosecute  his  appeal  to  a  decision  "In  the  St. 
liouls  Court  of  Appeals  and  perform  such 
judgment  as  shall  be  given  by  the  St.  Louis 
Court  of  Appeals  or  such  as  the  St  Louis 
Court  of  Appeals  may  direct  the  circuit  court 
to  give."  The  Court  of  Appeals  reversed  the 
judgment,  but  on  appeal  to  this  court  the  jadt^ 
ment  of  the  Court  of-  Appeals  was  reversed, 
and  that  of  the  circuit  court  affirmed,  and  the 
mandate  went  from  this  court  direct  to  tlie 
circuit  court.  It  was  held  that,  since  there 
bad  been  no  affirmance  of  the  judgment  by  the 
court  specifically  named  in  the  bond,  the  sure- 
ty was  not  liable.  But  this  court  said  that,  if 
instead  of  affirming  the  judgment  of  the  circuit 
court  and  sending  its  mandate  there  this  court 
had  reversed  the  judgment  of  the  Court  of 
Appeals  and  directed  that  court  to  affirm  the 
judgment  of  the  circuit  court,  the  bond  would 
have  covered  the  case.  The  difference  be- 
tween the  law  as  it  now  is  and  as  It  then 
was  and  the  difference  between  the  specifica- 
tions in  the  bond  in  that  case  and  those  in  the 
case  at  bar  are  apparent. 

Bauer  t.  Cabanne,  105  Mo.  110,  16  S.  W. 
•521,  was  a  suit  on  an  appeal  bond,  given  in  a 
forcible  entry  and  detainer  case.  There  had 
been  a  judgment  for  the  plaintifF  in  the  jus- 
tice's court,  an  appeal  to  the  circuit  court 
wbere  judgment  was  rendered  dismissing  the 
appeal,  because  it  was  not  prosecuted  within 
the  time  prescribed  by  statute,  and  an  appeal 
to  the  Court  of  Appeals  where  the  Judgment 
of  the  circuit  court  was  affirmed.  The  appeal 
bond  given  in  the  circuit  court  was  condition- 
ed to  perform  such  judgment  as  the  Court 
of  Appeals  might  render  or  order  th'e  circuit 
court  to  render,  and  pay  all  damages  and 
costs  that  might  be  awarded  by  the  Court  of 
Appeals.  Under  that  bond  it  was  contended 
that  the  defendants  were  liable  for  the  rents 
and  profits  and  damages  awarded  by  the  jus- 
tice, etc.  But  it  was  held  that,  as  the  only 
judgment  rendered  by  the  circuit  court  was 
of  dismissal  of  the  appeal  from  the  justice, 
and  the  only  judgment  rendered  by  the  Court 
of  Appeals  was  affirming  the  judgment  of  dis- 
missal, there  was  no  judgment  in  either  court 
for  rents  and  profits  or  damages.  That  de- 
cision bears  but  little  on  this  case. 

Schuster  v.  Weiss,  114  Mo.  ISS,  21  S.  W. 
438,  19  L.  R.  A.  182,  was  a  suit  on  an  appeal 
bond,  given  in  an  ejectment  suit,  wherein 
the  plaintiff  had  recovered  a  judgment  for 
possession  and  one  cent  damages  and  costs. 
The  judgment  was  rendered  before  the  amend- 
ment of  the  Constitution  of  1881,  and  there- 
fore at  a  time  when  an  appeal  in  an  eject- 
ment suit  went  first  to  the  St  Louis  Court  of 
Appeals  and  thence  to  the  Supreme  Court 
The  bond  was  conditioned  to  cover  the  case 
in  the  Court  of  Appeals,  and  also  in  the  Su- 
preme Court  if  taken  to  the  Supreme  Court 
by  appeal  from  the  judgment  of  the  Court  of 
Appeals.  But  while  the  cause  was  yet  In  the 
Court  of  Appeals  the  constitutional  amend- 


ment of  1884  above  mentioned  was  adopted, 
and  an  act  of  the  General  Assembly  of  March 
4,  1885,  passed,  under  which  the  cause  was 
transferred  to  the  Supreme  Court  without 
having  passed  under  the  judgment  of  the 
Court  of  Appeals,  and  the  judgment  of  the 
circuit  court  was  affirmed  in  this  court.  It 
was  held  that  the  sureties  were  not  bound,  be- 
cause their  contract  was  to  stand  for  such 
judgment  as  the  Court  of  Appeals  might  ren- 
der, or  such  as  the  Supreme  Court  might  ren- 
der if  the  cause  should  come  here  on  appeal 
from  the  judgment  of  the  Court  of  Appeals. 
This  court  held  that  the  state  could  not  make 
a  law  retroactive  to  write  into  a  contract  a 
condition  that  the  parties  had  not  written  in- 
to it  when  it  was  made.  That  decision  sus- 
tains the  appellant's  contention  in  this  case 
on  one  proposition,  to  wit,  if  the  bond  at  the 
time  it  was  executed  did  not  bind  the  appel- 
lant to  pay  the  judgment  on  Its  being  affirm- 
ed by  the  Court  of  Appeals,  subsequent  leg- 
islation could  not  Impose  such  obligation. 

In  Am.  Brewing  Co.  ▼.  Talbot,  125  Mo.  388, 
28  S.  W.  585,  there  was  a  judgment  in  the  cir- 
cuit court  for  $4,3ia65.  At  that  time  the  pe- 
cuniary limit  of  jurisdiction  In  the  Court  of 
Appeals  was  $2,500.  Nevertheless  the  appeal 
was  taken  to  the  St  Louis  Court  of  Appeals, 
and  the  bond  given  to  perform  such  judgment 
as  the  St  Louis  Court  of  Appeals  should 
render  or  order  the  circuit  court  to  render. 
The  St  Louis  Court  of  Appeals  transferred 
the  cause  to  this  court,  and  after  it  reached 
here  the  respondent  moved  the  court  to  re- 
quire appellant  to  give  a  mew  bond,  and  that 
motion  was  sustained.  The  authority  of  the 
court  to  require  a  proper  bond  in  swh  cir- 
cimistances  was  the  only  point  decided  In 
that  case. 

State  ex  rel.  v.  Klein,  137  Mo.  673,  30  S. 
W.  272,  was  a  proceeding  by  mandan-  as,  to 
require  the  trial  judge  to  approve  an  ippeal 
bond.  It  appears  from  the  report  of  the  case 
that  on  a  final  hearing  a  receiver  had  been 
appointed  to  take  charge  of  the  affairs  of  a 
partnership  concern  and  wind  them  up.  An 
appeal  was  taken  from  the  decree,  and,  pend- 
ing the  appeal,  a  bond  conditioned  according 
to  the  statute  lu  the  penalty  of  $500  was  ten- 
dered to  the  trial  judge,  which  be  refused  to 
approve  on  the  ground  that  the  amount  was 
not  sufficient.  This  court  held  that  the  ap- 
proval of  the  bond  was  in  the  judicial  dis- 
cretion of  the  judge,  and,  there  being  nothing 
in  the  facts  of  that  case  to  Indicate  that  the 
discretion  had  not  been  judicially  exercised, 
the  writ  was  denied. 

Cranor  v.  Reardon.  39  Mo.  App.  306.  The 
judgment  was  rendered  In  1882,  when  the  ap- 
peal could  be  taken  only  to  the  Supreme 
Court,  coming  as  it  did  from  a  circuit  court 
not  within  the  territorial  jurisdiction  of  the 
St  Louis  Court  of  Appeals.  The  bond  was 
conditioned  to  prosecute  the  appeal  with  dili- 
gence to  the  Supreme  Court  and  perform  such 
judgment  as  the  Supreme  Court  should  ren- 
der or  might  direct  the  circuit  court  to  render. 
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While  the  appeal  was  pendMg  the  Kansas 
City  Court  of  Appeals  was  created,  and,  the 
cause,  coming  within  Its  jnrlsdlctlon,  was 
transferred  to  that  conrt,  where  the  Judgment 
was  affirmed.  It  was  held  that  the  bond  did 
not  cover  the  case.  Brookshler  y.  Mcllrath, 
112  Mo.  App.  687,  87  S.  W.  607,  was,  of  sim- 
ilar facts,  and  the  ruling  was  the  same. 

Keaton  y.  Boughton,  83  Mo.  App.  168,  Is 
relied  on  by  appellant,  and  reasonably  so,  be- 
cause It  comes  nearer  In  Its  facts  to  this  case 
than  any  other  to  which  our  attention  has 
been  drawn,  and  yet  there  is  an  important 
difference  between  the  facts  of  that  case  and 
those  of  this,  lliat  was  an  action  of  eject- 
ment, in  which  In  1897,  after  the  amendment 
of  the  Constitution  that  we  haye  mentl(«ed, 
the  plaintiff  recovered  Judgment  for  posses- 
sion of  the  land,  damages,  and  monthly  reu- 
tals.  The  appeal  was  taken  to  the  Supreme 
Conrt  where  only  it  could  have  been  taken, 
but  the  appeal  bond  recited  that  the  appeal 
was  taken  "to  the  Court  of  Appeals  at  St. 
Louis,  Mo."  Then  the  bond  was  conditioned 
that  the  appellant  prosecute  his  appeal  with 
due  diligence  to  a  decision  in  the  appellate 
court  and  perform  such  Judgment  as  the  ap- 
pellate court  may  give  or  direct  the  circuit 
court  to  give,  etc.,  following  the  language  of 
the  statute.  The  bond  seems  to  have  been 
treated  by  the  parties  as  effecting  a  stay  of 
execntlou,  and  its  peculiar  defect  seems  to 
have  been  overlooked  until  after  the  Judg- 
ment bad  been  affirmed  by  the  Supreme 
Court  Then  it  was  attempted  to  recover  on 
the  bond  by  treating  the  recital  that  the  ap- 
peal had  been  taken  to  the  Court  of  Appeals 
as  surplusage,  but  the  St.  Louis  Court  of  Ap- 
peals held  that  that  could  not  be  done,  that 
the  term  "appellate  court"  used  In  the  condi- 
tion of  the  bond  meant  the  court  referred  to 
In  the  recital — that  is,  "the  Court  of  Appeals 
at  St  Louis,  Mo.," — and  so  holding  rendered 
Judgment  for  the  defendants  In  the  bond. 
The  court  in  Its  opinion  said  that  the  bond 
was  a  nullity,  and  should  not  have  been  ac- 
cepted by  the  circuit  court  and  It  also  said 
that  It  was  the  privilege  of  the  plaintiff  to 
have  objected  to  it,  either  at  the  time  It  was 
offered  in  the  circuit  court,  or  at  any  time 
thereafter  while  the  appeal  was  pending,  cit- 
ing Am.  Brewing  Co.  y.  Talbot,  supra.  The 
difference  between  that  case  and  the  case  at 
bar  is  that  in  that  case  the  recital  was  un- 
true, and  if  the  plaintiff  had  paid  attention  to 
It  and  had  offered  an  objection  to  it,  either 
before  it  left  the  circuit  court  or  after  It 
came  to  the  Supreme  Court  he  could  have 
had  the  supersedeas  vacated  until  a  sufficient 
bond  should  be  given.  But  in  the  case  at  bar 
the  recital  was  true.  The  appeal  was  taken 
to  the  Supreme  Court  and  at  that  date  it 
could  not  have  been  taken  to  any  other  court 
There  was  no  objection  the  plaintiff  could 
have  urged  against  the  bond. 

We  have  thus  gone  with  some  care  over 
those  cases,  because  they  are  relied  on  by 
counsel  as  laying  down  the  principles  that 


should  guide  us  in  the  decision  in  the  case 
we  now  have  in  hand;  but  as  we  have  seen, 
each  of  those  cases  has  Its  own  peculiar  fea- 
tures which  distinguish  it  from  tbia.  Here 
we  have  an  appeal  bond  in  the  language  of 
the  statute.  In  the  conditions  expressed 
there  Is  no  specification  of  any  particular  ap- 
pellate court  but  it  says  if  the  appellant 
"shall  prosecute  its  appeal  with  due  diligence 
to  a  decision  in  the  appellate  court  and  shall 
do  and  perform  such  Judgment  as  shall  be 
given  by  such  court  or  such  as  the  appelate 
court  may  direct  the  circuit  court  to  give  and 
if  the  said  Missouri  Water  &  Light  Company 
shall  also  comply  with  and  perform  the  Judg- 
ment of  the  circuit  court  of  Carroll  comty. 
Mo.,  if  the  said  Judgment  or  any  part  then- 
of  be  affirmed  by  the  appellate  court  and  in 
so  far  as  it  may  be  affirmed,"  etc..  then  the 
obligation  to  be  void,  otherwise  to  remain  In 
full  force. 

It  is  contended  In  behalf  of  the  surety  com- 
pany, the  appellant  hi  the  case  at  bar,  that 
since  It  is  recited  in  the  bond  that  the  ap- 
peal was  taken  to  the  Supreme  Court  the 
term  "the  appellate  court"  thereafter  ap- 
pearing in  the  condition  of  the  bond  necessa- 
rily means  the  court  named  In  the  redtal; 
tliat  is,  the  Supreme  Court.  Whether  or  not 
that  contention  be  entirely  sound,  it  is  at 
least  not  without  reason.  When  this  bond 
was  executed  there  were  three  appelate 
courts  in  our  Judicial  system — ^three  courts 
to  either  of  which  the  term  "the  appellate 
court"  could  be  made  to  apply.  Therefore, 
when  in  the  recital  the  Supreme  Court  Is 
mentioned  by  name,  the  natural  inference. 
If  there  was  nothing  else  to  be  considered, 
would  be  that  the  appellate  conrt  thereafter 
in  the  bond  referred  to  was  the  appellate 
court  previously  named;  that  is,  the  Su- 
preme Court.  Certainly  If  the  cause  had  not 
been  transferred.  If  there  had  been  no  change 
in  the  law,  and  if  this  court  had  retained  the 
cause  and  rendered  Judgment  affirming  the 
judgment  of  the  circuit  court,  It  could  not 
with  reason  have  been  contended  that  the 
words  "the  appellate  court"  did  not  refer  to 
the  Supreme  Court  We  may  assume  there- 
fore that  when  the  parties  signed  this  bond 
they  had  in  mind  that  the  appeal  was  going 
to  the  Supreme  Court,  and  they  understood 
that  the  words  "the  appellate  court"  meant 
the  Supreme  Court.  But  after  the  bond  was 
executed,  and  by  the  force  of  It  execution  of 
the  plaintiff's  Judgment  was  stayed,  the  Gen- 
eral Assembly  passed  the  act  transferring 
the  Jurisdiction  in  cases  Involving  no  more 
than  $4,500  from  the  Supreme  Court  to  the 
Courts  of  Appeals,  and  by  force  of  that  act 
the  cause  referred  to  In  this  bond  was  trans- 
ferred to  the  Kansas  City  Court  of  AK>eals, 
where  it  was  heard,  and  the  Judgment  of  the 
circuit  court  affirmed.  Now  the  surety  on 
the  bond  says:  "I  never  undertook  to  stand 
security  that  a  Judgment  affirmed  by  the 
Kansas  City  Conrt  of  Appeals  would  be  paid, 
and  the  state  had  no  right  to  add  a  new  ob- 
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lIgatl<Hi  to  my  bond:  and,  if  the  act  of  ttie 
General  Assembly  under  which  the  cause 
was  transferred  to  the  Conrt  of  Appeals  Is  to 
be  given  such  a  construction.  It  Is  unconstltu- 
tlonal  as  impairing  the  obligation  of  my  con- 
tract" On  the  other  hand,  the  plalntlfC  in 
tbe  Judgment  says:  '^he  General  Assembly 
had  tbe  power  to  transfer  the  appellate 
jurisdiction  in  such  cases  from  one  court  to 
tbe  other,  and,  unless  the  obligation  of  the 
bond  is  construed  to  cover  the  case  in  tbe 
court  to  which  It  Is  transferred,  then  my 
security  Is  destroyed — the  obligation  of  the 
contract  given  for  my  protection  is  impair- 
ed." The  act  of  the  General  Assembly,  con- 
ferring Jurisdiction  in  such  cases  on  the 
Courts  of  Appeals,  and  directing  that  such 
cases  then  pending  in  the  Supreme  Ck>urt 
be  transferred  to  the  proper  Court  of  Ap- 
peals, does  not  expressly  say  that  the  ap- 
peal bond  given  shall  cover  the  cases  as 
well  in  the  Courts  of  Appeals  as  they  did 
in  the  Supreme  Court;  but  that  is  Imma- 
terial, because,  if  It  had  said  so,  tbe  act  In 
tbat  particular  would  have  been  unconstitu- 
tional If  tbe  appellant's  theory  is  otherwise 
correct,  because.  If  tbe  bond  did  not  other- 
wise cover  the  case,  tbe  Legislature  could  not 
by  a  retrospective  act  enlarge  Its  obligation. 
If  the  bond  at  tbe  time  the  parties  signed 
it  did  not  obligate  tbem  to  satisfy  the  Judg- 
ment of  tbe  circuit  court  when  the  same 
should  be  affirmed  by  any  one  of  tbe  three 
appellate  courts  which  then  had  or  might 
thereafter  lawfully  have  Jurisdiction  to  hear 
and  determine  the  appeal,  then  the  appellant 
is  not  liable  in  this  action.  If,  on  tbe  other 
band,  the  bond  at  the  time  it  was  executed 
obligated  the  parties  to  the  payment  of  the 
Judgment  appealed  from  whenever  it  should 
be  affirmed  by  any  appellate  court  having 
jurisdiction,  then  the  surety  company  in  this 
case  is  liable. 

Appellant  Invokes  the  strictissiml  Juris 
nie  of  construing  the  contract  of  a  surety. 
Tbat  rule  has  come  down  to  us  with  Ju- 
dicial comments  to  the  effect  that  the  sure- 
ty is  the  favorite  of  the  law,  and  his  rights 
must  be  especially  guarded.  Whether  tbe 
reason  for  the  rule  In  its  origin  would  ap- 
ply to  the  modem  surety  company  which  Is 
tncoi^rated  to  carry  on  the  business  of  go- 
ing security  for  compensation  and  profit  It 
is  not  necessary  perhaps  now  to  inquire,  be- 
cause the  rule  goes  no  farther  than  to  say 
that  tbe  surety  is  not  l)ound  beyond  the 
plain  meaning  of  his  contract  gathered  from 
tbe  language  employed,  and  viewed  in  the 
light  of  tbe  circumstances  well  known  to  all 
tbe  parties  when  tbe  contract  was  executed. 
Now  what  were  the  circumstances?  A  Judg- 
ment for  $4,000  had  been  rendered  in  the  cir- 
cuit court  against  a  defendant  who  had  ask- 
ed for  and  obtained  an  appeal.  To  the  end 
tbat  the  defendant  might  have  relief  against 
tbe  errors.  If  errors  there  were,  in  the  Judg- 
ment and  to  raider  bis  appeal  effective  to 
(tay  execution  while  it  was  pending,  he  exe- 


cuted this  bond,  wherein  It  was  stipulated 
that  If  the  Judgment  was  affirmed  in  the 
appellate  court,  it  would  be  paid.  By  force 
of  the  statute  the  giving  of  the  bond  stayed 
tbe  execution,  tbe  defendant  obtained  tbe 
benefit,  and  tbe  plaintlfl  suffered  the  stay.  A 
bond  executed  for  a  purpose  prescribed  by  a 
statute,  and  executed  in  the  form  prescribed 
by  the  statute.  Is  to  be  Interpreted  as  hav- 
ing tbe  statute  written  into  it  Indeed  all 
contracts  are  to  be  construed  as  if  tbe  law 
governing  the  subject  w^s  incorporated  In 
them.  And  that  rule  of  construction  ap- 
plies as  well  to  tbe  surety  as  to  tbe  prin- 
cipal. We  have  already  noted  the  changes 
that  have  been  made  in  the  prescribed  form 
of  appeal  bonds  to  meet  the  changes  in  tbe 
conditions  of  the  Judicial  department,  first, 
when  there  was  but  one  appellate  court; 
next,  after  the  St  Louis  Court  of  Appeals 
was  created;  and,  last  after  tbe  Kansas 
City  Court  of  Appeals  was  created  and 
changes  made  in  the  Jurisdiction  of  the  three 
appellate  courts. 

By  section  8  of  tbe  constitutional  amend- 
ment of  1884  tbe  General  Assembly  was  giv- 
en certain  powers,  among  which  were  to  in- 
crease or  diminish  the  pecuniary  limit  of 
Jurisdiction  of  the  Courts  of  Appeals  and  to 
provide  for  the  transfer  of  causes  from  one 
Court  of  Appeals  to  another,  and  for  the 
hearing  and  determination  of  the  same  by  tbe 
court  to  which  they  are  transferred.  The  ex- 
ercise of  the  power  of  increasing  the  limit  of 
pecuniary  Jurisdiction  necessitated  the  trans- 
fer of  causes  within  the  Increased  limit  from 
this  court  to  one  of  tbe  Courts  of  Appeals. 
By  section  S  of  the  same  amendment  provi- 
sion was  made  for  the  transfer  of  causes, 
under  certain  circumstances,  from  a  Court 
of  Appeals  to  this  court  By  an  act  of  the 
General  Assembly  approved  March  18,  1885, 
whldi  Is  now  section  1657,  Rev.  St  1899 
[Ann.  St  1906,  p.  1210],  It  Is  provided  that  if 
on  appeal  or  writ  of  error  a  cause  be  sent 
to  a  wrong  appellate  court  the  court  to 
which  It  Is  sent  should  immediately  transfer 
it  to  the  proper  court  and  that  court  should 
take  Jurisdiction  of  it  and  proceed  with  it 
as  If  it  bad  come  in  due  course  from  the 
trial  court  It  was  in  view  of  those  con- 
stitutional amendments  and  of  the  statutes 
in  relation  to  tbe  transfer  of  causes  from  one 
cobrt  to  another  that  the  General  Assembly 
enacted  tbe  statute  prescribing  the  form  of 
appeal  bonds  as  it  now  appears  in  section 
809,  Rev.  St  1899,  wherein  no  particular 
court  is  named,  but  only  tbe  descriptive  words 
"the  appellate  court"  are  used.  The  form 
was  used  to  signify  either  one  of  tbe  appel- 
late courts  to  which  the  appeal  might  be 
taken  or  to  which  it  might  be  transferred. 
All  these  provisions  of  the  law  the  parties 
to  this  contract  knew,  and  the  bond  was 
executed  to  conform  to  tbe  law.  The  law  is 
to  be  read  into  it  Unless  it  can  be  said 
that  a  party  has  a  vested  right  to  have  bis 
cause  heard  and  finally  decided  by  tbe  court 


Digitized  by 


Google 


664 


108  SOUTHWESTERN  REPORTEE. 


(Mo. 


which,  under  the  terms  of  the  law  at  the 
time  the  appeal  was  taken,  had  jurisdiction 
of  It,  the  argument  of  the  appellant  In  this 
case  must  fall.  A  party  has  no  such  right 
The  judicial  department  of  the  state  govern- 
ment Is  a  composite  unit,  and,  although  to 
each  of  the  parts  a  specific  office  Is  assigned, 
yet  the  state  has  the  right  to  rearrange  the 
system  and  to  reassign  the  several  duties. 
In  the  face  of  changing  conditions  the  pos- 
session of  that  right,  and  the  exercise  of  that 
authority.  Is  essential  to  the  harmonious  ad- 
ministration of  the  state  government 

Suppose  It  was,  as  appellant  contends  that 
It  was,  understood  by  all  the  parties  at  the 
time  that  the  appeal  would  go  to  the  Supreme 
Court  as  Indeed  the  law  as  It  then  was  so 
required ;  is  the  bond  to  be  construed  to  mean 
that  although  the  Judgment  was  affirmed  by 
the  only  court  which  under  the  law  at  the  date 
of  the  affirmance  had  jurisdiction  of  It  the 
surety  Is  not  bound  because  the  affirmance  was 
not  by  the  Supreme  Court?  It  was  said  In  the 
argument  that  the  surety  might  be  willing  to 
take  the  risk  of  a  judgment  being  affirmed  by 
one  court  but  not  by  another.  But  that  argu- 
ment embraces  an  element  of  speculation  that 
we  cannot  consider,  and  it  Ignores  the  fact 
that  the  several  constitutional  courts  in  this 
state  constitute  one  judicial  system,  and,  when 
one  court  speaks,  speaking  within  Its  constitu- 
tional limits,  It  is  the  judicial  department  of 
the  state  that  speaks,  it  is  the  state  Itself 
apeaklng  by  Its  court.  The  utterance  of  one 
court  within  Its  own  bounds  is  as  much  the 
utterance  of  the  judicial  department  of  the 
state.  Is  as  much  the  utterance  of  the  state 
itself,  as  that  of  any  other  constituent  member 
of  the  same  judicial  system.  It  is  the  state 
in  Its  sovereignty  that  renders  the  judgment 
and.  If  It  chooses  to  change  the  jurisdiction 
from  one  court  to  another,  it  has  the  power  to 
do  80,  and  the  jurisdiction  exercised  Is  the 
same  whether  exercised  by  one  court  or  anoth- 
er. We  do  not  say  that  an  appeal  bond  may 
not  be  so  worded,  by  accident  or  design,  as  to 
limit  the  liability  of  the  surety  to  the  affirm- 
ance of  a  judgment  by  a  specified  court,  for 
the  cases  above  cited  show  that  that  may  be 
done,  but  we  are  now  speaking  of  this  bond, 
which  Is  worded  In  the  language  of  the  stat- 
ute, and  which  is  conditioned  for  the  perform- 
ance of  the  judgment  when  affirmed  by  "the 
appellate  court"  which  means  the  court  that 
had  lawful  jurisdiction  to  affirm  the  judgment 

But  It  Is  argued  that,  since  in  the  recital 
la  the  bond  the  words  "the  Supreme  Court" 
are  used,  referring  to  the  court  to  which  the 
appeal  was  taken,  therefore  the  words  "the 
appellate  court"  thereafter  occurring  must  be 
construed  as  meaning  the  Supreme  Court 
Suppose  those  words  had  not  been  In  the  re- 
cital. Suppose  that  the  recital  had  been  sim- 
ply to  the  effect  that  the  judgment  for  $4,000 
had  been  rendered  In  the  circuit  court,  and 
from  that  judgment  the  defendant  had  taken 
an  appeal,  and  then  followed  the  condition  in 
these  words:    "Now,  therefore,  if  the  Missouri 


Water  &  Light  Company  shall  prosecute  its 
an;)eal  with  due  diligence  to  a  decision  in  the 
appellate  court  and  shall  do  and  perform  such 
judgment  as  shall  be  given  by  such  court  or 
such  as  the  appellate  court  may  direct  the  cir- 
cuit court  to  give,  and  If  the  said  Missouri 
Water  &  Light  Oranpany  shall  also  comply 
with  and  perform  the  judgment  of  the  circuit 
court  of  Carroll  county.  Mo.,  if  the  said  judg- 
ment or  any  part  thereof  he  affirmed  by  the 
said  appellate  court  and  In  so  far  as  it  may  be 
affirmed,"  etc. — ^would  there  be  any  ground  to 
question  that  the  bond  covered  the  case  in  the 
Court  of  Appeals?  In  the  case  supposed  no 
court  Is  specified,  but  only  the  descriptive 
term  "the  appellate  court"  Is  used.  What  dif- 
ference does  it  make  that.  Instead  of  simply 
saying  that  an  appeal  was  taken,  the  recital 
says  that  the  appeal  was  taken  to  the  Su- 
preme Court?  The  office  of  a  recital  in  such 
case  Is  usually  to  state  some  fact,  without 
which  statement  it  would  not  appear  on  the 
face  of  the  bond  for  what  purpose  It  was  ex- 
ecuted. Therefore  It  was  proper  to  show  by 
the  recitals  that  this  particular  judgment 
was  rendered  in  the  Carroll  circuit  court  and 
that  the  defendant  had  taken  an  appeal  be- 
cause those  facts  would  not  otherwise  appear 
on  the  face  of  the  bond.  But  a  recital  of  a 
fact  that  already  appears  on  the  face  of  the 
bond  in  express  words  or  by  necessary  in- 
ference is  unnecessary,  is  immaterial,  and 
has  no  force.  At  the  date  this  judgment  was 
rendered,  and  this  appeal  was  taken,  the 
Supreme  Court  was  the  only  one  to  which  the 
appeal  could  be  taken.  Therefore,  when  the 
recital  said  that  a  judgment  for  (4,000  was 
rendered,  and  that  an  appeal  was  taken, 
there  was  no  necessity  for  saying  that  It  was 
taken  to  the  Supreme  Court  Those  words, 
therefore,  added  nothing  to  the  Ixmd.  If 
there  were  any  force  In  the  argument  that  it 
appears  on  the  face  of  the  bond  that  the  ap- 
peal was  taken  to  the  Supreme  Court  the 
face  of  the  bond  would  show  that  fact  as 
well  without  the  words  "the  Supreme  Court" 
in  the  recital  as  with  them,  and  the  argu- 
ment would  be  applied  with  equal  force. 
Construing  this  bond  in  the  light  of  the  law 
as  It  was  when  It  was  executed,  and  reading 
the  law  Into  it,  we  bold  that  it  was  Intended 
to  secure  the  payment  of  the  judgment  ap- 
pealed from  when  that  judgment  should  be 
affirmed  by  the  appellate  court  which,  when 
the  judgment  of  affirmance  was  pronounced, 
had  appellate  jurisdiction  of  the  cause. 

2.  Appellant  also  contends  that  the  plain- 
tiff cannot  maintain  a  suit  on  this  bond  be- 
cause it  says  that  the  judgment  from  which 
the  appeal  was  taken  was  in  the  name  of 
Mary  Zellars,  natural  guardian  of  the  plain- 
tiff, and  that  she  has  made  no  assignment  of 
the  judgment  This  contention  arises  out 
of  a  mistake  In  fact  The  petition  in  this 
case  states  that  the  plaintiff,  Isadore  Zellars. 
suing  by  his  natural  guardian  and  curator, 
obtained  the  judgment  in  question,  and  the 
answer  expressly  admits  that  fact    The  evi- 
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dence  shows  that  the  plaintiff  was  a  minor 
when  the  Judgment  was  recovered,  and  when 
the  appeal  bond  was  given  NoTember,  1898, 
but  that  he  attained  his  majority  in  Sep- 
tember, 1899.  The  bond  was  given  to  "Mary 
ZellatB,  the  natural  guardian  and  curator  of 
Isadore  Zellara,"  as  obligee.  It  would  have 
been  more  proper  if  the  plaintiff  himself, 
though  a  minor,  had  been  named  as  the  ob- 
ligee in  the  bond,  because  the  title  to  a  mi- 
nor's estate  vests  in  him,  not  in  his  guardian 
or  curator ;  but  It  makes  no  differ^ice,  since 
the  bond  shows  that  it  was  made  to  his 
curator  for  him.  In  such  case  the  curator 
will  be  treated  as  a  trustee  for  the  minor,  and 
under  our  statute,  which  authorizes  a  suit 
to  be  brought  in  the  name  of  the  real  party 
in  interest,  the  minor,  when  be  comes  of  age, 
may  maintain  the  suit  in  bis  own  name. 

We  find  no  error  in  the  record.  The  Judg- 
ment is  affirmed. 

GANTT,  O.  J.,  and  FOX,  LAMM,  and 
GRAVES,  JJ.>  concur.  BURGESS  and 
WOODSON,  JJ.,  concur  in  the  result 


STATE  V.  CRONE. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Feb.  18,  1908.) 

1.  HoKioiDK— Dtino  DEOiiABATiona— Aoifis- 
8I0R  IK  Evidence  —  PsELiiaNABT  Ques- 
tions. 

When  the  state  offered  evidence  tending  to 
(how  dying  declarations  by  deceased,  the  court 
lent  the  jury  from  the  room,  heard  the  evidence, 
and  then  had  the  jury  recalled,  and  allowed 
the  evidence  to  be  submitted  to  them,  stating 
that  it  was  a  matter  that  was  "finally"  left  to 
the  jnry,  and  that  he  thonght  under  the  testi- 
mony he  should  let  it  go  to  them.  Held,  that 
this  was  equivalent  to  an  affirmative  ruling  that 
such  dying  declarations  were  primarily  compe- 
tent 

2.  Save— Qttestion  fob  Coubt. 

Whether  or  not  dying  declarations  offered 
in  evidence  are  in  fact  such,  and  admissible  as 
such,  is  a  question  for  the  court. 

[Kd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  28,  Homicide,  i  459.] 

S.  GannirAi.  Law— Appeai.  —  Pebsor  Enti- 
tled TO  AlXEOE  Ebbob— Ebtoppei.. 

On  a  prosecution  for  homicide,  where  de- 
fendant requested  an  instruction  as  to  dying 
declarations,  given  in  evidence,  he  could  not  con- 
vict the  court  of  error  for  admitting  the  state- 
ment of  the  deceased  on  the  ground  that  he  re- 
quested the  instruction,  because  there  was  noth- 
ing left  for  him  to  do  but  to  obtain  the  most 
bivorable  Instructions  possible  upon  the  theory 
ol  law  advanced  by  the  court. 

4.  Save— Admibsibiutx'  or  Bvidbnck— Ob- 
jKcnons. 

An  objection  to  evidence  as  incompetent, 
irrelevant,  and  immaterial  is  too  indefinite  and 
uncertain  to  amount  to  an  objection. 

[Ed.  Note. — For  cases  in  iraint,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §i  lfe3-1638.] 

5.  Sahx— InsTBUCTioNs— CiBcxniSTANTiAi.  Ev- 
idence. 

It  is  only  where  the  state  relies  on  drcum- 
ttantial  evidence  alone  that  an  instruction  there- 
on should  be  given,  and  such  instruction  was 
Sroperly  refused  where  there  was  some  evi- 
enes  that  the  deceased  and  the  person  with  her 


at  the  time  of  the  homicide  both  recognized  de- 
fendant  as  their  assailant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  1883.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  B.  J.  Casteel,  Special  Judge. 

Albert  M.  Crone  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

Harlan,  Jeffries  &  Coram,  for  appellant 
The  Attorney  General  and  John  Kennish,  for 
the  State. 

BURGESS,  J.  At  the  September  term, 
1906,  of  the  criminal  court  of  Jackson  coimty, 
the  prosecuting  attorney  of  said  county  filed 
an  Information  charging  the  defendant  with 
having  killed  and  murdered  one  Bertha  Bow- 
lin,  at  said  county,  on  the  19th  day  of  July, 

1906.  For  want  of  time  to  tiy  the  cause, 
the  court  ordered  it  continued,  and  set  the 
same  for  trial  on  the  4th  day  of  February, 

1907.  On  the  10th  day  of  January,  1907,  at 
the  January  term  of  said  court,  the  defendant 
filed  a  demurrer  to  the  information,  also  a 
motion  to  quash,  which  demurrer  and  motion 
to  quash  were  overruled  by  the  court,  ex- 
ceptions to  such  rulings  being  saved  by  the 
defendant  At  the  same  term  the  defendant 
filed  an  application  for  a  change  of  venue  from 
the  Judge  of  said  court,  which  was  granted, 
and  the  court  ordered  that  the  Honorable  B. 
J.  Casteel,  Judge  of  the  criminal  court  of 
Buchanan  county,  be  requested  to  sit  as  spe- 
cial judge  In  the  trial  of  the  cause,  before 
which  said  special  Judge,  at  said  January  term 
of  said  court,  the  defendant  was  put  upon  his 
trial,  convicted  of  murder  in  the  second  de- 
gree, and  his  punishment  assessed  at  18  years 
in  the  penitentiary.  The  defendant  filed  mo- 
tions for  a  new  trial  and  in  arrest  of  Judg- 
ment which  were  overruled,  whereupon  he  ap- 
pealed to  this  court 

The  deceased.  Bertha  Bowlln,  was  an  un- 
married woman,  about  21  years  of  age,  and 
resided  at  No.  1014  Jefferson  street,  Kansas 
City,  Mo.,  with  her  mother,  a  widow,  who 
sewed  for  a  livelihood,  and  lived  with  her 
family  in  a  few  rooms  of  the  house  which  she 
had  rented,  the  remainder  of  the  house  being 
subrented  by  her  to  other  families  who  oc- 
cupied the  same.  The  house  was  near  the 
Bununit  of  a  bluff  or  bluffs  which  front  west, 
toward  the  Kaw  river,  a  short  distance  from 
the  boundary  line  between  this  state  and  the 
state  of  Kansas.  Near  the  home  of  the  de- 
ceased was  a  driveway  called  the  "Kersey 
Coates  Driveway,"  built  by  the  city,  beginning 
near  the  intersection  of  Twelfth  and  Jefferson 
streets,  and  extending  In  a  southerly  direc- 
tion along  the  side  of  the  bluffs  to  Seventeenth 
street,  a  distance  of  about  Iialf  a  mile.  On 
the  east  side  of  tbe  driveway,  which  was 
about  60  feet  wide,  there  was  a  gutter  and 
curb,  and  between  the  curb  and  an  acclivity 
on  that  side  there  was  a  strip  of  grass  from 
15  to  20  feet  in  width.  On  the  same  side  of 
the  driveway,  near  where  the  extension  of 
Fourteenth  street  would  have  intersected  It, 
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there  was  a  catch-basin,  and  abont  150  yards 
east  was  an  electric  light  which  shed  some 
light  on  the  west  side  of  the  driveway,  leaving 
the  east  side,  near  the  catch-baslD,  in  the 
shadow.  West  of  the  driveway,  and  between 
it  and  a  precipitous  bluff,  was  a  narrow  strip 
of  ground  used  as  a  sidewalk. 

The  defendant  lived  with  his  parents  at  No. 
1407  Madison  street,  in  said  city,  a  few 
blocks  distant  from  the  home  of  the  deceased, 
and  was  about  20  years  of  age  at  the  time  of 
the  homicide.  He  had  known  the  deceased  for 
a  number  of  years,  was  much  In  her  company, 
had  become  jealous  of  her  affections,  and  in- 
tolerant of  rivalry.  He  became  dissipated  and 
dissolute  In  his  habits,  a  frequenter  of  saloons 
and  bawdy  houses,  and,  according  to  his  own 
statement,  the  first  time  be  met  the  deceased 
was  In  a  house  of  ill  fame.  The  year  before 
the  homicide,  Mrs.  Bowlln,  mother  of  the 
deceased,  refused  to  permit  the  defendant  p> 
enter  her  house  to  see  her  daughter.  At 
this  he  became  very  angry,  and  threw  bricks 
at  the  door  and  through  a  window  of  the 
house,  one  of  the  bricks  striking  Miss  Bowlln, 
the  deceased,  on  the  arm.  He  threatened  to 
kill  her  many  times  if  be  saw  her  with  an- 
other, and  told  her  If  she  could  not  go  with 
him  she  could  not  go  with  any  one  else.  He 
violently  assaulted  her  upon  two  occasions. 
Once,  in  the  presence  of  witnesses,  he  knock- 
ed her  down  with  a  brick,  and  while  she  was 
prostrate  on  the  ground  he  bent  over  her 
and  beat  her  with  his  fists,  at  the  same  time 
calling  her  vile  names  and  threatening  to 
kill  her.  In  October  and  November,  1906, 
while  In  the  state  of  California,  the  defendant 
wrote  deceased  letters  which  were  read  in 
evidence,  and  in  which  be  made  threats  as 
to  what  be  would  do  If  he  found  her  in 
another's  company.  In  one  of  these  letters 
he  upbraided  her  for  going  with  another,  and 
said:  "I  am  only  1,750  miles  from  home,  but 
can  make  It  in  a  short  time.  Tou  know  I 
am  not  coming  1,750  miles  for  nothing,  and 
you  will  find  it  out;"  and  again,  "as  sure  as 
I  come  back  to  Kansas  City  and  I  ever  see 
you  I  would  have  to  talk  to  you,  and  there 
would  be  some  trouble  in  sight,  and  that  would 
be  just  what  I  would  want ;  Just  for  a  minute 
or  two,  and  then  It  would  be  all  over."  He 
came  back  to  Kansas  City,  and,  as  he  had 
threatened,  made  an  assault  upon  the  de- 
ceased, after  which  assault  he  wrote  her  a 
letter,  dated  December  14,  1905,  in  which  be  . 
said:  "I  leave  to-night  for  Las  Vegas,  New 
Mexico.  Now  I  think  we  are  about  even. 
I  think  yon  done  me  dnrty,  and  I  was  only 
getting  even." 

Frank  Kern,  who  was  with  the  deceased  at 
the  time  of  the  homicide  and  who  was  also 
violently  assaulted,  lived  with  his  parents  In 
apartments  rented  from  Mrs.  Bowlin,  In  the 
same  house  In  which  the  latter  resided.  In 
the  summer  of  1906,  Kern  commenced  paying 
attention  to  Miss  Bowlln,  and  walked  out 
with  her  occasionally.  He  bad  seen  the  de- 
fendant a  number  of  times,  and  knew  him  by 


sight,  and  had  seen  him  In  a  drunken  condi- 
tion In  front  of  Mrs.  Bowlln's  bouse  shortly 
before  the  homicide.  About  8  o'clock  on  the 
evening  of  the  19tb  of  July,  1906,  Kern  and 
his  two  brothers  were  oat  walking  when  be 
saw  Miss  Bowlin  at  Twelfth  and  Summit 
streets,  near  their  home.  As  he  started 
across  the  street  to  join  Miss  Bowlin,  be  saw 
the  defendant  standing  on  the  street  comer, 
recognized  him  plainly,  and  the  defendant 
said,  "Hello."  Kern  and  the  girl  walked 
south  on  the  driveway,  and  sat  down  on  the 
catcb-basin  heretofore  mentioned.  It  was 
not  yet  quite  dark.  They  sat  there  talking 
for  about  half  an  hour,  during  which  time 
several  persons  passed  and  saw  them.  When 
It  was  getting  dark,  two  men,  one  of  whom 
was  the  defendant,  were  seen  walking  in  the 
direction  of,  and  near  to  the  place  where 
Kern  and  Miss  Bowlln  were  sitting.  Two 
witnesses  who  saw  the  defendant  at  the  time 
and  place  stated,  and  who  did  not  know  him 
by  name  at  the  time,  afterwards  Identified 
him,  and  picked  him  out  of  a  number  of 
prisoners  at  the  county  jail  without  hesitan- 
cy. One  of  the  two  men  seen  going  In  the 
direction  of  the  catch-basin  was  carrying 
what  appeared  to  be  a  cane,  but  which  re- 
sembled a  piece  of  gas  pipe  found  near  tbe 
scene  of  tbe  homicide,  and  which  was  offered 
In  evidence  as  the  weapon  with  which  tbe 
homicide  was  committed.  The  night  before 
the  homicide,  one  of  the  defendant's  asso- 
ciates saw  him  standing  by  tbe  curbstone, 
not  far  from  Miss  Bowlln's  home,  and  when 
he  asked  the  defendant  to  go  and  take  a 
drink,  the  latter  said :  "No,  Mack,  I  have  a 
gas  pipe  here^  and  I  am  going  to  get  a  guy 
with  It"  One  of  the  State's  witnesses,  how- 
ever, a  street  car  conductor,  testified  that  on 
the  evening  of  the  homicide  he  saw  two  men 
at  Twelfth  and  Washington  streets,  not  far 
from  the  driveway,  one  of  whom  was  carry- 
ing a  piece  of  gas  pipe  and  using  It  as  a 
cane.  The  witness  got  Into  conversation  with 
the  man,  and  the  latter  said:  "If  you  bad 
a  sweetheart,  and  was  gone  away  a  long  time 
and  had  come  back,  and  -there  was  another 
man  going  with  her  and  lying  on  yon, 
wouldn't  you  beat  him  and  beat  him  until 
you  beat  him  to  death?"  He  also  heard  the 
man  say  to  the  other  man,  who  was  standing 
on  the  opposite  comer  of  tbe  street,  "Come 
on,  Henry;  let  us  go."  Henry  replied:  "Go 
ba(^  to  tbe  Tralle,"  and  witness  further  heard 
Henry  say,  "We  will  get  them  on  the  drive." 
The  conductor,  however,  testified  that  he 
knew  the  defendant,  he  having  seen  him  on 
his  car,  and  that  he  was  not  the  man  with 
whom  he  bad  the  said  conversation.  It  de- 
veloped during  the  trial  that  one  Charles 
Henry  was  an  associate  of  the  defendant,  and 
was  also  charged  with  the  murder  of  the 
young  woman.  As  Kern  and  Miss  Bowlln 
were  starting  to  go  home,  Kern  was  struck 
on  the  side  of  the  head  from  behind.  He 
turned  and  grappled  with  his  assailant,  but 
another  seized  hlni  by  the  shoulder,  and  he 
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was  again  struck  and  rendered  nnconscioua 
by  the  blow.  He  recognized  the  defendant 
as  the  man  be  grappled  with  at  the  time. 
About  9  o'clock,  the  night  of  the  homicide, 
a  dog  belonging  to  a  Mr.  Newcomb,  and 
chained  back  of  his  honse,  near  the  foot  of 
tbe  blnffa,  below  the  catch-basin,  broke  loose 
twice  and  ran  off  In  the  direction  of  the  place 
where  Mlsa  BowUn  was  found  next  morning. 
Mr.  Newcomb  went  after  his  dog  each  time 
and  brought  him  back,  on  one  of  which  oc- 
casions he  saw  two  men  mnnlng  north  from 
near  the  point  where  the  young  woman  was 
found.  About  daybreak,  next  morning,  a  boy 
found  Miss  Bowlln,  almost  unconscious,  lying 
on  the  wet,  muddy  ground,  at  the  foot  of  the 
blnffs,  below  tbe  catch-basin.  Her  face  was 
covered  with  Mood,  her  clothes  smeared  with 
mod,  and  though  still  alive  she  ^as  unable 
to  do  more  than  move  her  head  a  little.  She 
was  taken  to  the  hospital,  where  she  died 
next  day  at  about  1  p.  m.,  having  lived  about 
38  hours  after  she  was  found,  fatally  wound- 
ed. At  the  hospital  she  called  for  her  mother, 
who  soon  came  and  remained  with  her  until 
her  death.  She  recognized  her  mother,  and 
in  answer  to  a  question  as  to  who  struck  her, 
answered,  "Bert  Crone,"  and  kept  repeating 
the  word  "Bert,"  which  was  the  name  by 
which  the  defendant  was  known.  The  post- 
mortem examination  disclosed  a  fracture  of 
the  skull,  above  tbe  left  ear.  A  piece  of 
bone  1^  Inches  wide  and  -M  Inches  long 
was  crushed  In,  and  found  loose  and  detach- 
ed from  the  surrounding  bone  of  the  skull. 
Her  face  was  crushed  or  caved  in,  her  nose 
broken,  and  her  left  arm,  between  the  elbow 
and  wrist,  broken  and  banging  loose.  The 
attending  physicians  testified  that  death  was 
caused  by  the  fracture  of  the  skull  and  the 
resulting  hemorrhage  of  the  brain. 

It  does  not  appear  in  the  record  where 
Eem  was  found,  but  It  does  appear  that  be 
was  rendered  unconscious  by  tbe  blow  on  the 
head,  and  that  he  was  brought  to  the  hospital 
In  an  unconscious  condition  a  half  hour  later 
than  the  deceased ;  that  there  was  a  fracture 
of  tbe  skull,  near  the  base,  causing  a  hemor- 
rhage from  both  ears,  and  that  be  did  not 
regain  consciousness  for  about  two  weeks. 
Kern  was  Interviewed  and  harassed  a  good 
deal,  after  he  left  the  hospital,  by  the  de- 
fendant's attorneys  and  others,  to  whom  he 
made  conflicting  statements,  and  stated  on 
one  or  two  occasions  that  Crone  was  not  the 
man  who  assatilted  him.  At  the  trial,  how- 
ever, be  stated  that  he  had  received  threat- 
ening letters,  and  positively  identified  the  de- 
fendant as  bis  assailant. 

The  defendant  was  a  witness  In  his  own 
behalf,  and  testified  that  he  went  to  a  saloon 
called  the  "Tralle  Saloon,"  owned  by  Thomas 
Tralle,  in  said  city,  a  little  before  6  o'clock 
the  evening  of  the  homicide,  and  remained 
tliere  drinking  and  playing  cards  until  after 
midnight.  In  this  statement  he  was  corrob- 
orated by  several  of  the  attaches  of  the  sa- 
loon.    It  was  in  evidence  that  there  was  a 


large  number  of  men  In  the  saloon  that  even- 
ing and  night,  but,  besides  the  men  who  were 
employed  in  and  about  the  saloon,  the  only 
witnesses  who  testified  to  seeing  the  defend- 
ant in  the  saloon  that  evening  were  James 
Pigg  and  Clarence  B.  Fuller.  The  former 
testified  that  he  saw  the  defendant  in  the 
saloon  about  6  o'clock,  and  the  latter,  who 
was  a  friend  of  the  defendant,  testified  that 
he  went  to  the  saloon  about  9:15  o'clock  that 
evening,  and  saw  the  defendant  playing  cards 
there,  and  that  the  defendant  was  still  In  tbe 
saloon  when  witness  left,  at  about  11 :46  p.  m. 
It  is  claimed  by  defendant  that  the  court 
erred  in  admitting  In  evidence,  over  the  ob- 
jection of  tbe  defendant,  testimony  as  to 
statements  made  by  the  deceased  a  few  hours 
before  she  died,  to  the  effect  that  the  de- 
fendant assaalted  her  as  charged  in  the  In- 
formation, without  having  first  passed  upon 
Its  admissibility.  The  record  shows  that  Mrs. 
Mattie  BowIIn,  mother  of  the  deceased,  tes-' 
tifled  as  a  witness  In  behalf  of  the  state,  and 
after  testifying  that  she  was  with  her  daugh- 
ter, the  deceased,  at  the  hospital  the  morn- 
ing after  the  assanlt,  remaining  with  her  un- 
til next  day,  and  that  her  daughter  recog- 
nized and  talked  some  with  her,  the  witness 
was  asked  by  the  attorney  for  the  state  If 
she  had  a  conversation  with  her  daughter 
and  heard  her  "say  anything  about  whether 
or  not  she  felt  that  she  could  get  well." 
Counsel  for  defendant  objected  to  the  ques- 
tion on  the  ground  that  It  was  suggestive, 
and  said  that  the  proper  way  to  Inquire 
would  be  to  ask  what  was  said.  Thereupon 
the  court  said:  "I  think  possibly  this  ought 
to  be  made  In  the  absence  of  the  Jury."  The 
Jury  was  then  withdrawn  from  the  court- 
room, and  the  examination  of  the  witness 
proceeded  with.  To  the  last  question  pro- 
pounded to  her,  she  answered,  "Tes,  sir." 
She  then  made  a  detailed  statement  of  what 
occurred  between  herself  and  the  deceased  at 
the  hospital,  and  was  cross-examined  by  de- 
fendant's counsel.  Mr.  Whltsett,  of  counsel 
for  defendant,  finally  announced  that  he  did 
not  want  to  cross-examine  the  witness  fur- 
ther on  this  point  The  prosecuting  attorney 
then  excused  Mrs.  Bowlln  for  the  time  being, 
the  Jury  returned  to  their  places,  and  the 
trial  proceeded.  Thereafter  Mrs.  Bowlln  was 
recalled,  and  the  following  ensued:  "Q.  Tou 
said  yesterday  you  had  a  talk  with  your 
daughter  before  she  died?  A.  Tes,  sir.  Q. 
Tell  the  Jury  what  conversation  you  bad  with 
your  daughter  about  her  condition.  A.  I  ask- 
ed her  how  she  felt  She  said,  'Awful  bad.' 
I  asked  her  if  she  wasn't  going  to  gret  well 
and  go  home  with  me.  She  said,  'Uh,  Uh.' 
I  asked  her  If  she  was  going  to  die.  She  said, 
'Hu,  Hu.'  I  asked  her  if  she  couldn't  open 
her  mouth  and  tell  me  who  it  was  that  bit 
her  and  hurt  her  so  badly  last  night  She 
said,  'Hu,  Hu.'  I  said.  'Who  was  it?'  She 
said,  'Bert.'  I  said,  'Bert  whor  She  said, 
'Bert  Crone.'  I  said,  'Bert  did  this,  DovieT* 
She  said,   'Sure.'     She  emphasized  it     Q. 
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What  was  the  condition  of  her  month?  A. 
The  upper  lip  was  cut  throngh,  and  the  jaw- 
bone was  fractured,  and  that  made  her  teeth 
a  little  I008&  That  kept  her  from  talking 
very  distinctly  at  times.  At  times  she  could 
push  ber  teeth  up,  and  she  could  speak  as 
distinctly  as  I  am."  The  fact  that  the  court 
Bent  the  Jury  from  the  room  where  the  case 
was  being  tried  when  evidence  was  offered 
by  the  state  tending  to  show  dying  declara- 
tions by  the  deceased,  and  heard  the  evidence 
with  respect  thereto,  and  then  had  the  Jury 
recalled  and  allowed  the  evidence  to  be  sub- 
mitted to  them,  was  equivalent  to  an  affirma- 
tive ruling  by  the  court  that  such  declara- 
tions were  primarily,  "This  Is  a  matter  that  Is 
finally  left  to  the  Jury,  and  I  think  under 
the  testimony  I  should  let  it  (that  is,  the 
dying  declaration)  go  to  the  Jury;"  and 
thereupon  the  court  directed  the  return  of  the 
jury,  and  the  evidence  with  respect  to  said 
declarations  was  submitted  to  them,  with 
all  other  evidence  in  the  case.  The  court 
would  not  have  used  the  word  "finally"  if  be 
had  not  already  held  the  evidence  admissible. 
We  recognize  the  rule  upon  this  subject 
announced  In  State  v.  Zorn,  202  Mo.  12,  100 
S.  W.  591,  State  v.  Simon,  60  Mo.  870,  and 
State  V.  McCanon,  51  Mo.  160,  to  the  effect 
that  whether  or  not  dying  declarations  offer- 
ed in  evidence  are  in  fact  dying  declarations, 
and  admissible  as  such,  Is  a  question  to  be 
passed  upon  by  the  court  In  this  Instance, 
that  is  what  the  court  did.  Not  only  this, 
but  upon  this  question  the  defendant  asked 
and  the  court  gave  tbe  following  instruction: 
"No.  8.  The  court  instructs  yon  that  tbe 
statement  put  in  proof  by  the  state,  claimed 
to  have  been  made  by  Bertha  Bowlln  on  the 
morning  of  the  day  upon  which  she  died,  was 
competent  evidence,  if  the  Jury  find  and  be- 
lieve that  at  the  time  she  made  such  state- 
ment (if  you  find  that  she  did  make  such 
statement)  she  was  suffering  from  the 
wounds  of  which  she  subsequently  died,  and 
that  at  the  time  of  making  such  statement 
believed  that  death  was  imminent  and  near 
at  hand  and  had  given  up  all  hope  of  recov- 
ery, and  If  you  further  believe  from  the  evi- 
dence thart  said  Bertha  Bowlln,  at  the  time 
of  making  such  statement,  if  you  find  she  did 
make  such  statement,  her  mind  was  clear, 
and  that  she  was  able  to  recall  the  circum- 
stances attending  the  infliction  of  the  injury 
upon  her,  and  that  she  knew  what  she  was 
doing,  and  It  would  be  your  duty  to  consider 
such  statement  as  the  dying  declaration  of 
tbe  said  Bertha  Bowlln,  and  you  should  give 
It  such  weight  as  you  Justly  think  it  en- 
titled to  upon  a  consideration  of  It  along 
with  all  the  other  facts  and  circumstances 
disclosed  by  the  evidence  In  tbe  case.  You 
should  consider,  however,  that  such  state- 
ment was  not  made  in  tbe  presence  of  tbe 
defendant,  that  tbe  declarant  was  not  subject 
to  cross-examination  by  the  defendant,  or 
counsel  for  him,  and  that  tbe  Jury  bad  no 
opportunity  to  observe  the  manner  of  tbe  de- 


ceased at  the  time  such  statement  was  made, 
and  that  she  was  not  subject  to  prosecution 
for  perjury  if  such  statement,  or  any  part  of 
it,  is  untrue,  and  if  the  jury  believe  from  tbe 
evidence  that  the  deceased  at  any  other  time 
or  times  made  statements  contradictory  of 
or  Inconsistent  with  such  dying  declaration 
(if  the  jury  believe  from  the  evidence  such 
dying  declarations  were  made),  or  that  she 
was  laboring  under  the  influence  of  drugs 
administered  to  alleviate  her  condition  to 
such  an  extent  as  to  cloud  her  mind,  then 
such  contradictory  or  inconsistent  statement 
and  her  condition  at  the  time  of  making  the 
statement  introduced  In  evidence  should  be 
considered  by  the  jury  In  determining  the 
weight  to  be  given  to  such  dying  declara- 
tion." This  instruction  admits  in  no  uncer- 
tain language  that  the  statement  made  by  tbe 
deceased  on  the  morning  of  the  day  upon 
which  she  died  was  competent  evidence,  and 
then  proceeds  to  tell  the  Jury  the  facts  neces- 
sary to  be  found  by  them  to  constitute  a  dy- 
ing declaration,  and  the  weight  to  be  given  it 
by  them  in  passing  upon  the  guilt  or  inno- 
cence of  the  defendant  This  instruction  hav- 
ing been  given  at  defendant's  request  be 
cannot  now  convict  tbe  court  of  error  upon 
the  ground  that  "there  was  nothing  left  for 
blm  to  do  but  to  obtain  tbe  most  favorable 
instructions  possible  upon  tbe  theory  of  law 
advanced  by  the  court" 

Defendant  claims  that  error  was  commit- 
ted In  permitting  the  state  to  introduce  wit- 
nesses to  testify  as  to  what  Kern,  a  witness 
for  the  state,  had  told  them  with  reference 
to  the  homicide.  Kern  was  in  the  company 
of  the  deceased  at  the  time  she  was  assaulted, 
and  was  also  assaulted  at  the  same  time  by 
the  same  person  or  persons,  and  seriously  in- 
jured. He  testified  that  he  recognized  the  de- 
fendant as  one  of  the  assailants,  and,  ac- 
cording to  the  testimony  of  other  witnesses, 
be  made  tbe  same  statement  to  them  inune- 
dlately  upon  his  return  to  consciousness  after 
the  assault  upon  him.  On  cross-examination, 
be  was  asked  if  he  had  not  stated  at  different 
times  that  he  did  not  know  either  of  the  per- 
sons who  made  the  assault,  and  admitted  that 
he  had  so  stated.  On  redirect  examination, 
he  explained  such  contradictory  statements 
by  saying  that  be  bad  received  threatening 
letters,  and  that  the  attorneys  and  friends 
of  the  defendant  had  been  annoying  him  with 
inquiries. as  to  what  he  knew,  and  that  he 
decided  to  tell  tbem  what  he  did.  Intending 
to  tell  tbe  facts  when  placed  upon  the  wit- 
ness stand.  Several  of  tbe  state's  witnesses 
testified,  over  the  objections  of  the  defendant 
to  statements  made  by  Kern  connecting  tbe 
defendant  with  the  assault  but  the  objec- 
tion made  to  the  admission  of  the  testimony. 
In  every  instance,  was  to  the  effect  that  It 
was  "Incompetent,  irrelevant,  and  immate- 
rial." It  has  been  many  times  held  by  this 
court  that  such  an  objection  is  too  indefinite 
and  uncertain,  and  counts  for  no  objection 
at  all.    State  v.  Wright,  184  Mo.  404,  86  S.  W. 
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1145;  State  t.  Moore.  117  Mo.  395,  22  S.  W. 
1086;  State  T.  Harlan,  180  Mo.  381,  32  S.  W. 
0»7;  State  y.  Nelson,  132  Mo.  184,  33  8.  W. 
809. 

A  final  contention  Is  that  the  court  should 
have  Instructed  on  circumstantial  evidence. 
This  insistence  Is  not  bottomed  upon  the  the- 
ory that  there  was  no  direct  evidence  that 
the  defendant  committed  the  assault,  but 
upon  the  theory  that  Kern's  was  the  only  di- 
rect evidence,  and  that  he  was  shown  to  be 
anworthy  of  belief.  We  are  unable  to  as- 
sent to  this.  In-  the  first  place,  we  do  not 
think  Kern  was  impeached ;  besides,  his  cred- 
ibility as  a  witness  was  for  the  consideration 
of  the  jury  under  the  circumstances  in  proof. 
In  the  second  place,  this  was  not  the  only  evi- 
dence of  the  assault,  for,  in  addition  there- 
to, the  murdered  girl  stated  to  her  mother 
on  the  morning  of  the  day  upon  which  she 
died  that  Bert  Crone  did  it,  and  the  court, 
at  the  request  of  the  defendant,  instructed 
the  Jury  that  the  statement  by  the  dying  girl 
as  testified  to  by  her  mother  was  competent 
evidence.  So  that  the  court,  either  under 
the  testimony  of  Kern  or  the  statement  of  the 
deceased  to  her  mother,  was  justified  in  re- 
fusing to  instruct  upon  circumstantial  evi- 
dence. While  there  was  considerable  circum- 
stantial evidence  upon  the  part  of  the  state 
tending  to  show  that  defendant  was  guilty 
of  the  crime  charged  against  him,  it  is  only 
when  the  state  relies  upon  circumstantial 
evidence  alone  that  an  instruction  on  such 
evidence  should  be  given.  State  v.  Moxley, 
102  Mo.  374,  14  S.  W.  969,  15  S.  W.  556;  State 
T.  Robinson,  117  Mo.  649,  23  S.  W.  1066; 
State  V.  Donnelly,  130  Mo.  642,  32  S.  W.  1124; 
State  ▼.  Maxwell,  42  Iowa,  20a 

The  murder  was  a  most  brutal  one,  and 
the  evidence  proves  beyond  question  that  de- 
fendant committed  It  wUlfulIy,  delil>erate]y, 
and  premedltatedly. 

Finding  no  reversible  error  in  the  record, 
the  judgment  is  affirmed.    All  concur. 


VON   TREBRA    T.    LACLEDE    GASLIGHT 
CO. 

(Supreme  Court  of  Missouri,   Division  No.  1. 
Feb.  26,  190&) 

1.  Tbiai/— Taking  Case  raou  Jubt— Demur- 
Btai  TO  Evidence— Opkbatiok  and  Effect. 

A  demurrer  to  the  evidence  admits  every 
fact  to  be  true  which  the  evidence  in  the  cause 
tends  to  prove,  whether  by  direct  testimony  or 
by  reasonable  deduction  to  he  drawn  therefrom. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  i  856.] 

2.  EuEcrMoiTT— iNjxmiBs  Incident  to  Usb— 
AcnoNB. 

In  an  action  for  injuries  from  contact  with 
an  electric  wire,  it  is  not  necessary  for  plaintiff 
to  prove  that  the  insulation  was  off  the  wire  at 
the  point  of  contact ;  it  being  suflScient  to  show 
tliat  defective  insulation  caused  the  injuries, 
without  fault  on  the  part  of  plaintiff,  and  that 
he  was  rightfully  where  he  was. 

[Ei  Note.— For  cases  in  point,  see  Cent  Dig. 
▼(A.  18,  saectrldty,  S  11-] 


3.  Sake. 

When  injury  or  death  is  caused  by  contact 
with  an  electric  wire,  it  is  conclusively  presum- 
ed that  the  insulation  of  the  wire  was  defective. 

4.  Same. 

In  an  action  for  death  from  contact  with 
an  electric  wire,  evidence  examined,  and  held  to 
malce  out  a  prima  facie  case  on  the  part  of 
plaintiff  sufficient  to  go  to  the  jury. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Electricity,  }  11.] 

6.  Same. 

In  an  action  for  death  from  contact  with 
an  electric  wire,  testimony  that  "circular  loom" 
insulation  was  better  and  safer  than  that  used 
by  defendant  was  not  admissible  under  the  al- 
legation that  "defendant  had  allowed  its  wires 
to  become  defective  in  insulation  and  in  a  dan- 
gerous condition." 

6.  AfpeaI/— Resebvation    in   Loweb   Court 
or  OBOxmns  of  Review— Vabianoe. 

Where  the  evidence  introduced  was  a  vari- 
ance, but  the  party  injured  failed  to  object,  he 
waived  the  question  of  pleading,  and  cannot 
afterwards  complain  thereof. 

7.  Saiie. 

In  an  action  for  death  from  contact  with  an 
electric  wire,  where  it  was  alleged  that  "de- 
fendant had  allowed  its  wires  to  become  de- 
fective in  insulation  and  in  a  dangerous  condi- 
tion," testimony  that  "circular  loom"  insula- 
tion was  better  and  safer  than  that  used  by  de- 
fendant, though  a  variance,  is  not  such  an  en- 
tire failure  of  proof  as  would  make  inapplicable 
the  rule  tliat  a  variance  not  objected  to  is 
waived. 

8.  ELECTBioirr— Injubies  Incident  to  Use- 
Actions. 

-  In  an  action  for  death  from  contact  with 
electric  wires,  evidence  examined,  and  held  to 
show  that  it  was  defendant's  wires  which  caus- 
ed the  death. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Electricity,  $  11.] 

9.  Negligence  —  Actions  —  Contbibutobt 
Negligence — Bubden  of  Pboof. 

Contributory  negligence  not  only  must  be 
pleaded,  but  the  burden  of  proving  it  rests  upon 
defendant. 

{Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §§  229-234.] 

10.  Appeal  —  Review— Findings — VraoiOTB 

ON   CONFUCTINQ   EVIDENCE. 

In  an  action  for  death,  where  there  was  evi- 
dence raising  the  question  of  contributory  neg- 
ligence, and  the  issue  was  properly  submitted 
to  the  jury,  the  finding  for  plaintiff  was  con- 
clusive on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  £k:ror,  (f  3928-3937.] 

Appeal  from  St  Louis  Circuit  Court;  Dan- 
iel D.  Fisher,  Judge. 

Action  by  Bertha  Von  Trebra  against  the 
Laclede  Gaslight  company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  is  an  action  which  was  instituted  In 
the  circuit  court  of  the  dty  of  St  Louis  by 
the  plaintiff,  who  is  the  widow  of  Ernest  C. 
Von  Trebra,  against  the  defendant,  to  recov- 
er the  sum  of  $5,000  damages  for  the  alleged 
negligent  killing  of  her  husband  in  that  city 
on  August  20,  1904.  The  petition,  omitting 
formal  parts,  la  as  follows:  "Now  comes  the 
plaintiff,  by  her  attorneys,  and  for  her  cause 
of  action  herein  avers:  That  the  defendant 
is  a  corporation  duly  organized  under  the 
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laws  of  the  state  of  Missouri,  and  engaged  in 
business  In  the  city  of  St.  Louis,  and  was  at 
the  time  hereinafter  mentioned  engaged  in 
manufacturing  and  furnishing  electricity  for 
light  and  power  to  Its  customers  and  con- 
sumers in  said  city.  That  the  defendant 
owned,  maintained,  and  operated  In  said  city, 
for  said  purposes,  at  said  times,  a  system  of 
wires  which  were  strung  on  poles  erected  in 
the  streets,  by  which  means  ttie  electric  cur- 
rent was  carried  over,  upon,  and  through 
the  streets  of  said  city,  from  its  plant  to  Its 
various  consumers,  and  had  and  maintained 
certain  such  wires  on  a  pole  belonging  to  the 
KInloch  Telephone  Company,  which  stood  on 
the  southeast  comer  of  Broadway  and  Dock 
streets.  In  said  city,  at  the  time  hereinafter 
atated,  and  which  said  wires  carried  a  high 
and  dangerous  voltage  of  electricity.  That 
plalntlfC  was  the  lawful  wife  of  Ernest  C. 
Von  Trebra,  hereinafter  named,  until  his  de- 
'Cease,  as  hereinafter  shown,  and  Is  now  his 
widow.  That  on  the  20th  day  of  August, 
1904,  the  said  Ernest  C.  Von  Trebra,  hus- 
band of  plaintiff,  then  and  there  lawfully  and 
of  eight  being  engaged  in  the  line  of  Iiis 
-duty  as  an  employd  of  the  Union  Electric 
Light  &  Power  Company,  on  and  upon  the 
-said  telephone  pole  on  the  southeast  comer 
of  Broadway  and  Dock  streets  aforesaid, 
•came  in  contact  with  the  said  wires  of  de- 
fendant thereon,  which  had  been  allowed. by 
•defendant  to  become  defective  In  insulation, 
and  were  in  a  dangerous  condition,  and  was 
thereby  shocked,  burned,  thrown  to  the 
ground,  and  Immediately  killed.  That  by 
reason  of  the  neglect  of  defendant.  Its  serv- 
ants and  employes,  the  said  wires  of  defend- 
ant which  thus  caused  the  death  of  plain- 
tiff's husband  had  been  allowed  to  become  de- 
fective in  Insulation  and  dangerous  to  human 
life,  all  of  which  was  well  known  to  defend- 
ant, or  in  the  exercise  of  due  and  proper  at- 
tention and  diligence  In  the  care  thereof 
should  have  been  so  known.  That  said  de- 
•  ceased  so  came  to  his  death  because  of  the 
negligence  and  misconduct  of  defendant,  and 
without  his  own  fault  or  negligence,  and  be- 
cause of  said  wrongful  act,  negligence  and 
default  of  defendant  the  plaintiff  has  been 
damaged  by  the  death  of  her  said  husband 
In  the  sum  of  $5,000."  The  answer  consists 
■of  a  general  denial  and  a  plea  of  contribu- 
tory negligence. 

A  trial  was  had  before  the  court  and  Jury; 
and  the  plaintiff  introduced  evidence  tending 
to  prove:  That  at  the  time  of  the  accidoit 
she  was  the  wife  of  the  deceased,  and  that 
he  was  a  lineman  and  in  the  employ  of  the 
Union  Electric  Light  &  Power  Company,  and 
was  engaged  in  the  line  of  his  duty.  That  a 
pole  bad  been  erected  by  the  KInloch  Tele- 
phone Company  at  the  comer  of  Broadway 
and  Dock  streets  to  support  Its  wires  used  in 
the  distribution  of  electric  currents  furnish- 
ed to  its  customers.  The  defendant  also  us- 
ed that  pole  for  similar  purposes.  Four  of 
.Ita  wires  mnnlng  north  and  south  were  at- 


tached to  a  cross-arm,  10  feet  long,  fastened 
to  that  pole,  two  of  which  carried  curroits  of 
electricity  from  the  generating  plant  of  the 
defendant,  and  the  other  two  carried  the  re- 
turn currents.  Tliat  those  currents  of  eleo- 
trlcity  were  very  strong,  of  high  voltage,  and 
deadly,  when  man  en:  beast  came  in  contact 
with  them.  These  wires  were  strung  to  tlie 
two  ends  of  the  cross-arm.  Above  this  arm 
of  the-  defendant  a  new  red  arm  had  been 
fastened,  which  belonged  to  the  Union  Elec- 
tric Light  &  Power  Company,  the  company 
In  whose  employ  was  the  deceased.  This 
arm  was  about  18  Indies  above  the  Laclede 
arm,  and  carried  the  wires  of  the  Union 
Company,  and  attached  in  the  same  manner 
as  were  those  of  the  Laclede  wires.  There 
were  also  attached  to  the  same  pole,  but  on 
separate  and  higher  arms,  wires  of  the  KIn- 
loch Telephone  Company.  These  arms  were 
five  or  six  in  number.  AH  arms  of  all  of  the 
companies  were  attached  to  the  north  side  of 
the  pole,  which  was  called  the  front  side. 
On  the  other  side,  called  the  back,  connec- 
tions were  run  by  the  defendant  company  to 
adjoining  property  for  the  purpose  of  fur- 
nishing electricity  for  light  heat,  and  power. 
These  connections  were  made  in  the  follow- 
ing manner:  The  wire  carrying  the  current 
from  the  generating  plant  was  cut,  a  new 
wire  was  attached,  led  across  the  back — that 
is,  the  south — side  of  the  pole,  and  connected 
with  the  lamp  and  machinery  to  be  furnish- 
ed; and  these  lamps  and  machinery  were 
then  connected  with  the  return  wire,  led 
across  the  same  side  of  the  pole,  and  con- 
nected with  the  wire  carrying  the  current  of 
electricity  back  to  the  generating  plant  At 
the  time  of  the  injury  the  wires  of  the  de- 
fendant company  carried  about  2,000  volts, 
and  those  of  the  Union  Company  carried 
about  500  volts,  of  current.  Von  Trebra 
knew  those  facts.  Either  current  was  suffi- 
cient to  knock  a  man  from  the  pole,  if  a 
good  contact  was  had,  and  both  would  kill 
under  favorable  circumstances.  The  defend- 
ant's wires  were  on  the  lowest  cross-arm, 
and  they  were  strung  near  the  ends  thereof 
for  the  purpose  of  leaving  a  space  between 
them  large  enough  to  permit  a  person  to  pass 
engaged  In  the  performance  of  his  duties.  In 
mounting  a  pole  the  linemen  could  ascend  or 
descend  on  either  side  of  the  pole,  but  usual- 
ly they  did  so  on  the  opposite  side  to  the 
lean.  The  pole  In  question  leaned  slightly  to 
the  north. 

Without  objection,  plaintiff  Introduced  evi- 
dence tending  to  prove  that  the  kind  of  in- 
sulation used  on  defendant's  wires,  at  the 
time  and  place  of  the  Injury,  was  not  rea- 
sonably safe  for  a  place  of  that  character; 
and  that  "circular  loom,"  a  better  and  safer, 
insulation,  could  and  might  have  been  used 
by  the  defendant  The  deceased  at  the  time 
of  his  Injury  had  been  repairing  some  of  the 
wires  of  the  Union  Company,  and  he  had.  In 
order  to  reach  those  wires,  to  pass  the  wires 
of  the  defendant  company  on  hia  way  up  the 
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pole.  He  wag  ftunlllar  with  their  location, 
the  ctirrent  they  carried,  and  the  danger  In- 
cident to  coming  In  contact  with  them.  The 
day  of  the  accident  was  extremely  hot,  and 
deceased  b^an  work  at  8  o'clock  in  tlie  morn- 
ing, and  was  bosUy  engaged  up  to  8:80,  the 
time  the  accident  occurred.  The  Job  was  an 
emergency  job,  and  all  linemen  were  poshed. 
He  mounted  the  pole  In  safety,  and  stood  oa 
the  arm  of  the  defendant,  above  its  wlreat 
in  order  to  connect  the  wires  of  the  Union 
Company  on  a  superior  arm.  To  do  tills  he 
was  required  to  lean  out  from  the  pole  about 
three  feet,  and  readi  the  wires  stretched  at 
the  end  of  the  arm,  of  which  there  were 
three.  He  was  engaged  Just  prior  to  the  ac- 
cident in  taking  otf  the  insolation  from  these 
three  wires,  cutting  them,  twisting  the  ends 
together,  soldering  them,  and  then  taping 
them  iq>.  The  testimony  of  Walker,  an  eye- 
witness, is  to  the  effect  ttiat  he  saw  Von  Tre- 
bra  complete  bis  work,  gather  up  his  tools, 
start  down  the  pole,  make  "two  or  three  steps 
down  the  pole  from  the  arm  be  was  working 
on,"  and  reach  a  point  directly  over  the  de- 
fendant's wires.  "He  never  hit  no  wires 
when  be  fell  off  tlie  pole,  only  the  wires  of 
the  first  arm,"  the  defendant's  wires,  the 
wires  on  "the  flrst  one  from  the  ground," 
when  be  (the  witness)  saw  a  flash  and  Von 
Trebra  fell  to  the  ground.  Both  eyewitness- 
es. Walker  and  Miller,  are  positive  he  was 
coming  down  the  pole.  The  defendant's  wires 
were  the  only  wires  below  the  point  at  which 
Von  Trebra  had  been  working.  Miller  testi- 
fied that  he  also  had  been  watching  Von  Tre- 
bra, and  saw  the  fall.  He  testified  that  Von 
Trebra  started  from  the  second  lowest  cross- 
arm — that  Is,  the  one  Immediately  above  that 
of  the  defendant — took  a  step  or  two,  and 
fell  southward.  This  witness,  however,  saw 
Do  flash.  It  appeared  by  the  evidence  of  oth- 
er witnesses  that  Von  Trebra  had  been  burned 
In  two  places,  about  8  inches  apart,  under 
tbe  armpit  and  over  the  heart  He  was  not 
dead,  however,  when  picked  up.  One  witness 
testlfled  that  bis  skull  was  fractured  by  con- 
tact with  the  cross-arms  on  the  sidewalk  and 
that  he  was  unconscious.  An  undertaker, 
however,  testified  that  his  skull  was  not  frac- 
tured, but  that  his  hair  was  burned.  One 
of  the  witnesses,  who  testlfled  that  the  burns 
on  Von  Trebra's  body  were  about  8  or  9  Inch- 
es apart,  testified  also  that  the  wires  of  de- 
fendant, which  are  presumed  to  have  caus- 
ed the  injury,  are  about  10  Inches  apart  The 
wires  were  in  fact  11%  Inches  apart  By  the 
taijaries  thus  received  Von  Trebra  was  ren- 
dered unconscious,  and  died  a  few  hours 
thereafter  without  regaining  consciousness. 

The  defendant's  evidence  tended  to  prove 
that  the  wires  of  the  defendant  were  insulat- 
ed with  the  ordinary  and  required  insulation 
ned  for  overhead  wires  and  that  the  insula- 
tion was  In  good  condition  on  the  day  of  the 
accident  But  the  witness  Ouane,  who  testi- 
fied to  the  condition  of  the  insulation,  also 
testified  that  he  did  not  go  to  the  top  of  tbe 
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pole,  that  be  looked  at  the  wires  only  from 
tbe  ground,  and  that  if  there  bad  been  any 
defects  on  the  top  of  the  wire  he  could  not 
have  seen  it  from  where  he  stood.  He  also 
said  that  he  did  not  "notice  them  in  particu- 
lar," and  that  "they  seemed  to  be  all  right" 
Defendant's  evidence  also  tended  to  show 
contributoiy  negligence  on  tbe  part  of  tbe 
deceased,  which  contributed  to  bis  injury. 
Defendant  also  introduced  some  expert  evi- 
dence which  tended  to  show  that  deceased 
could  not  have  received  his  injuries  in  the 
manner  claimed  by  plaintiff  without  having 
produced  an  effect  upon  an  Indicator  main- 
tained at  defendant's  plant  It  also  showed 
that  no  such  effect  was  registered  on  the  in- 
dicator. 

The  plaintiff  introduced  -  other  expert  evi- 
dence in  rebuttal,  tending  to  prove  that  the 
injury  could  have  been  so  produced  and  at 
the  same  time  not  affect  the  indicator.  The 
defendant  demurred  to  ptetntiff'a  evidence, 
which  was  by  the  court  overruled,  and  it 
duly  excepted.  The  court  then  instructed  the 
Jury,  at  the  request  of  counsel  for  plaintiff 
and  defendant  presenting  their  respective 
theories  of  the  case  to  the  Jury.  The  Jury 
foimd  for  the  plaintiff,  and  assessed  her  dam- 
age at  the  sum  of  $5,000 ;  and  defendant  has 
duly  appealed  the  cause  to  this  court 

Isaac  H.  Lionberger,  for  appellant  Chas. 
L.  &  Phillip  Moss,  for  respondent 

WOODSON,  J.  (after  stating  tbe  facts  as 
above).  1.  Appellant's  flrst  assignment  of 
error  is  lodged  against  tbe  action  of  the  trial 
court  in  refusing. to  give  its  instmction  In  the 
nature  of  a  demurrer  to  the  evidence.  It  is 
elementary  in  this  state  that  a  demurrer  ad- 
mits every  fact  to  be  true  which  the  evidence 
In  the  cause  tends  to  prove,  whether  by  direct 
testimony  or  by  reasonable  deductions  to  be 
drawn  therefrom.  According  to  this  rule, 
tbe  court  properly  refused  that  instruction, 
for  the  reason  that  there  was  evidence  in  the 
case  which  tended  to  prove  tliat  Von  Trebra 
came  in  contact  with  the  wires  of  defendant 
and  that  when  he  did  so  a  flash  of  light  was 
seen  at  the  point  of  contact  and  that  he  was 
at  the  same  instant  seen  to  fall  headforemost 
from  the  pole  to  the  ground,  in  an  uncon- 
scious condition,  therel>y  receiving  severe 
Injuries,  and  that  he  died  therefrom  shortly 
thereafter.  This  evidence  made  out  a  prima 
facie  case  on  tbe  part  of  the  plaintiff,  which 
entitled  her  to  have  the  Issues  of  fact  sub- 
mitted to  the  Jury.  The  settled  law  of  this 
state  regarding  this  class  of  injuries  is  that 
it  is  not  necessary  for  the  plaintiff  to  prove, 
in  order  to  recover,  that  the  insulation  was 
off  of  the  wire  at  the  point  of  contact  All 
the  law  requires  is  that  it  be  shown  that  tbe 
defective  insulation  caused  the  injury  with- 
out fault  on  his  part  and  that  he  was  right- 
fully where  be  was.  It  Is  equally  well-set- 
tled law  of  this  state  that  when  injury  or 
death  is  caused  by  coming  la  contact  with 
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Bucb  a  wire,  It  is  conclusively  presnmed  that 
tlie  Insulation  of  the  wire  was  defective. 
This  rule  was  stated  In  the  case  of  Olesmann 
V.  Missouri  Edison  Electric  Co.,  173  Mo.,  loc. 
dt  678,  73  S.  W.  661,  by  Burgees,  J.,  In  the 
following  language:  "It  follows  from  these 
authorities  that  it  was  defendant's  duty,  in 
the  first  place,  to  use  every  protection  which 
was  reasonably  accessible  to  insulate  its 
wires  at  the  point  of  contact  or  injury  in  this 
case,  and  to  use  the  utmost  care  to  keep  them 
80 ;  and  the  mere  fact  of  the  death  of  Oles- 
mann is  conclusive  proof  of  the  defect  of 
the  insulation  and  negligence  of  the  defend- 
ant, and  as  to  whether  be  was  guilty  of  con- 
tributory negligence  or  not  was  a  question 
for  tbe  jury."  The  opinion  in  that  case, 
after  a  most  careful  and  exhaustive  consid- 
eration of  the  legal  propositions  involved 
therein,  and  in  which  all  of  the  authorities 
of  this  country  bearing  upon  the  questions 
were  carefully  reviewed,  enunciated  the  law 
as  above  stated.  The  case  of  Ryan  v.  St 
Louis  Transit  Co.,  100  Mo.  621,  89  S.  W.  865. 
2  L.  B.  A.  (N.  S.)  777,  announces  the  same 
rule,  and  it  Is  an  equally  well  considered 
case,  and  in  which  Gantt,  J.,  cited  the  Oles- 
mann Case  and  approvingly  quoted  exten- 
sively therefrom.  Tbe  same  rule  thus  an- 
nounced was  followed  in  the  case  of  Young 
V.  Waters-Pierce  Oil  Co.,  186  Mo.  634,  84  S. 
W.  929.  We  are  therefore  of  the  opinion 
that  the  court  committed  no  error  in  refus- 
ing to  give  defendant's  instruction  in  the 
nature  of  a  demurrer  to  tbe  evidence. 

2.  It  is  next  insisted  by  appellant  that 
there  was  a  total  variance  between  the  alle- 
gations of  the  petition  and  the  evidence  in- 
troduced. The  negligence  of  appellant  as 
charged  in  the  petition  is  that  "defendant 
had  allowed  its  wires  to  become  defective  in 
insulation  and  in  a  dangerous  condition." 
Tbe  appellant's  first  position  is  that  all  the 
evidence  which  was  admissible  under  that 
charge  shows  the  wires  were  insulated  with 
tbe  ordinary  and  required  insulation  used 
for  overhead  wires,  and  that  the  evidence 
failed  to  show  the  insulation  was  defective  in 
any  manner;  and,  second,  that  negligence 
of  another  character,  to  wit,  in  not  providing 
a  different  kind  of  insulation  from  that  used, 
was  not  provable  under  such  charge.  We 
have  disposed  of  the  first  contention  in  the 
first  paragraph  of  this  opinion,  and  we  need 
not  give  it  further  consideration.  But  we 
will  consider  the  second. 

It  Is  true  the  negligence  complained  of  In 
the  petition  was  that  the  defendant  allowed 
its  wires  to  become  defective  in  insulation 
and  in  a  dangerous  condition.  We  are  clear- 
ly of  the  opinion  that  the  testimony  of  wit- 
nesses to  the  effect  that  "circular  loom"  in- 
sulation was  better  and  safer  than  that  used 
by  appellant  was  not  admissible  under  that 
allegation  of  the  petition,  had  objections 
been  made  thereto.  The  record,  however, 
falls  to  disclose  any  objection  to  the  intro- 
dnctloD  of  that  evidence;  and,  consequently. 


appellant  is  in  no  position  to  insist  tbat  tbe 
admission  of  that  evidence  was  error.  Had 
timely  objections  been  made,  a  wholly  differ- 
ent condition  would  have  confronted  the 
trial  court  Under  the  allegations  of  the 
petition  the  court  should  have  sustained  tlte^ 
objection,  in  which  event  the  plaintiff  would 
have  been  compelled  to  take  a  nonsuit  or  she 
should  have  obtained  leave  to  amend  the  pe- 
tition in  that  regard,  and  proceed  with  the 
trial;  but  by  falling  to  enter  a  timely  ob- 
jection to  the  introduction  of  tliat  evidence 
appellant  waived  the  question  of  pleading, 
and  win  not  afterwards  be  heard  to  complain 
of  such  variance.  Chouquette  v.  Southern 
Electric  By.  Co.,  162  Mo.  257,  53  S.  W.  897; 
Stewart  v.  Ooodricb,  9  Mo.  App.  125.  It 
may  be  said  tbat  the  rule  just  stated  does 
not  apply  where  there  is  a  failure  of  proof 
of  the  cause  of  action  charged  in  its  entire 
scope  and  meaning;  but  it  is  snfflci»it  to 
here  state  that  there  is  not  an  entire  failure 
of  proof  of  the  cause  stated,  because  the  real 
gravamen  of  the  allegation  is  the  "dangerous 
condition"  of  wires,  and  the  defective  insula- 
tion was  but  one  of  the  many  ways  by  which 
the  appellant  might  have  been  negligent  in 
permitting  them  to  become  dangerous  to 
those  employed  about  them.  The  plaintiff 
might  have  alleged  In  the  first  instance  that 
their  dangerous  condition  was  caused  by  im- 
proper insulation,  or  that  the  insulation  had 
l>ecome  defective,  or  she  might  have  charged 
both;  and,  if  so,  there  was  not  a  complete 
failure  of  proof,  but  only  a  variance,  which 
was  waived  by  not  making  timely  objection. 
Rldenbour  v.  Kansas  City  By.  Co.,  102  Mo. 
270,  13  S.  W.  889,  14  S.  W.  760;  Meyers  t. 
Chambers,  68  Mo.  626;  Wells  t.  Sharp,  57 
Mo.  66;  Turner  r.  Cbillicottae  By.  Co.,  51  Mo., 
loc.  cit  609 ;    Chouquette  v.  Bailroad,  supra. 

For  tbe  reasons  thus  stated,  we  must  de- 
cide this  contention  also  against  the  appel- 
lant 

8.  It  is  next  contended  by  appellant  that 
there  is  no  evidence  which  tends  to  prove 
that  Von  Trebra  was  killed  by  its  wires. 
After  a  careful  reading  of  all  tbe  evidence 
in  the  case,  we  have  reached  tbe  conclu- 
sion that  there  is  ample  evidence  in  the  tec- 
ord  which  tends  to  show  tbat  appellant's 
wires  did  cause  the  death ;  and,  in  fact,  if  it 
were  within  the  province  of  this  court  to  pass 
upon  the  facts,  we  would  have  no  hesitancy 
in  holding  tbat  tbe  defendant's  wires  were 
responsible  for  tbe  death. 

4.  It  is  finally  contended  tbat  the  plain- 
tiff was  not  entitled  to  recover,  for  tbe  reason 
that  her  husband  was  guilty  of  negligence 
which  contributed  directly  to  bis  Injury  and 
death.  If  that  contention  Is  true  in  point  of 
fact  then,  unquestionably,  she  should  not 
be  permitted  to  recover,  and  the  judgment 
should  be  reversed.  Contributory  negligence 
is  a  defense  which  must  not  only  be  plead- 
ed, but  the  burden  of  proving  such  negli- 
gence rests  upon  the  defendant  While  It  is 
true  there  is  evidence  in  this  record  which 
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might  have  warranted  the  inrj  In  finding  he 
was  gollty  of  contributory  negligence,  yet 
they  did  not  do  so.  That  was  an  Issue  which 
could  be  only  determined  by  the  Jury.  It 
wag  properly  aubmitted  to  them,  and  they 
found  against  appellant,  which  Is  concluslre 
npon  this  court 

We  are  therefore  of  the  opinion  that  the 
Judgment  Is  for  the  right  party,  and  should 
be  affirmed.    It  is  so  ordered.    All  concur. 


STATE  ex  rel.  BOARD  OF  EDUCATION  OP 
CITY  OP  ST,  LOUIS  v.  NAST  et  al. 

(Supreme  Court  of  Missouri.     Feb.  27,  1906.) 

L  Pinks— Imposition  by  Lbgai,  Coubt. 

The  impoeltion  of  a  fine  as  a  punishment 
can  only  be  done  by  a  legally  constituted  court. 

2.  Sake— Disposition  or  Pbooekds— Consti- 

TUTIONAI.  PBOVISION. 

Const,  art  11,  i  8  [Ann.  St  1906,  p.  299], 
provides  that  the  dear  proceeds  of  all  fines  col- 
lected in  the  several  counties  for  any  breach  of 
the  penal  laws  shall  belong  to  the  public  schools 
of  the  several  counties.  Held,  that  a  law  direct- 
ing the  clerk  of  a  lawfully  constituted  court  to 
iwy  all  fines  into  the  city  treasury  is  unconstitu- 
tional; but  If  the  court  is  not  lawfully  consti- 
tuted, a  board  of  education  cannot  compel  pay- 
ment to  it  of  the  fines  collected. 

3.  CouBi»— CssaTioN— PowEBS   or   Leoisla- 

TDBE. 

Const  art  e^  f  1  [Ann.  St  1906,  p.  212], 
provides  that  the  Judicial  power  of  the  state, 
except  as  otherwise  therein  provided,  shall  be 
vested  in  a  Supreme  Court  the  St.  Louis  Court 
<tf  Appeals,  circuit  courts,  criminal  courts,  pro- 
bate courts,  county  courts,  and  municipal  cor- 
poration courts.  Section  31  [pace  237]  limits 
the  power  of  the  General  Assembly  to  establish 
criminal  courts  to  counties  having  a  population 
exceeding  50,000.  Section  37  [page  240]  pro- 
vides for  the  election  of  justices  of  the  peace. 
Section  22  [page  234]  confers  jurisdiction  on 
circnit  courts.  Section  28  [page  236]  gives  the 
General  Assembly  power  to  provide  for  addition- 
al justices  for  any  circuit  composed  of  a  single 
county.  The  Constitution  was  amended  in  1884 
by  creating  the  Kansas  City  Court  of  Appeals, 
and  proviung  for  its  jurisdiction  and  that  or 
the  St  Loois  Court  of  Appeals,  and  giving  the 
Legislature  power  to  create  an  additional  Court 
of  Appeals.  The  Constitution  of  1875  provid- 
ed for  the  continued  existence  of  all  criminal 
courts  existing  under  the 'laws  of  the  state  and 
not  specially  provided  for  in  the  Constitution. 
Held,  that  the  Legislature  may  apportion  among 
the  courts  provided  for  the  judicial  power  vested 
in  them  by  the  Constitution,  and  that  act  of 
April  15,  1907,  creating  "the  St  Louis  court  of 
general  sessions"  (Laws  1907,  p.  212),  giving  the 
court  exclusive  jurisdiction  in  the  city  to  hear 
and  determine  all  preliminary  charges  of  felony, 
making  the  judge  a  conservator  of  the  peace,  and 
giving  him  power  to  issue  writs  of  habeas  corpus 
and  administer  oaths  and  affirmations,  and  take 
and  acknowledge  recognizances,  and  receive  a 
plea  of  guilty  by  one  charged  with  a  misdemean- 
or, and  impose  sentence,  and  making  the  fines 
received  payable  into  the  city  treasury,  is  un- 
constitutional ;  it  not  being  within  the  power  of 
the  Legislature  to  create  such  court. 

4.  BaMK— POWEBS  OF  GONOBESS. 

Const  U.  S.  art.  3,  (  1,  vesting  the  judicial 
power  of  the  United  States  in  a  Supreme  Court 
and  sudi  other  courts  as  Congress  may  establish, 
is  a  grant  and  distribution  oi  the  judicial  power 
of  the  United  States. 


5.  Sake— JuBiSDionoN— Consent  o»  Paotibs. 
There  can  be  no  valid  prosecution  for  crime 
unless  the  court  in  which  the  prosecution  takes 
place  is  legally  created  and  has  Jurisdiction  of 
the  offense  and  the  defendant,  as  jurisdiction 
cannot  be  conferred  by  consent  and  the  author- 
ity of  a  court  as  to  the  trial  of  civil  or  criminal 
cases  is  determined  by  the  class  of  cases  it  is 
given  jurisdiction  to  try,  rather  than  by  the 
name  used  to  designate  it 

[Ed.  Note. — For  cases  in  point  see  Cent  Di<. 
vol.  18,  Courts,  §{  75,  76,  7ft] 

8.  Sam — SoTTBCx  or  Judiciai,  Poweb — ^Pbe- 

UVINABT  EXAUNATION. 

Judicial  power,  under  Const  art  6.  *  1 
[Ann.  St  1906,  p.  212],  providing  that  the  Ju- 
dicial power  of  the  state  shall  be  vested  in  cer 
tain  courts  specified,  is  the  power  which  vests 
!  *  F***"*  **•  try  and  determine  causes,  as  dis- 
tinguished from  the  Judicial  function  to  examine 
and  discharge  or  commit  for  trial,  and  Rev.  St. 
18J»,  {  2441  [Ann.  St.  1906,  p.  1478],  vesting  in 
Justices  of  the  peace  the  power  to  make  a  pre- 
liminary examination  of  one  accused  of  felony, 
IS  not  a  grant  of  the  judicial  power  of  the  state. 

7.  CannNAL  Law  — Fobueb  Jeopabdt  — Na- 

TDBE    OF   PBOSEODTION   —   PBELUnNABT   Bx- 
AVINATIOR. 

The  conclusion  of  a  committing  magistrate 
Is  in  no  sense  a  Judgment  and  is  no  bar  to  tar- 
ther  prosecution. 

[Ed.  Note.— For  cases  in  point,  see  Cent  EMg. 
vol.  14,  Criminal  Law,  {  3(».] 

8.  coubts  —  soubce  oif  judicial  foweb  — 
Statutobt  Pbovisions. 

Act  April  15,  1907,  creating  the  St  Louis 
court  of  general  sessions  (Laws  1907,  p.  212,  I 
4),  gives  the  judge  the  power  to  issue  writs  of 
habeas  corpus  In  matters  of  a  criminal  nature 
and  determine  the  same.  Held,  that  as  the  pow- 
er is  not  granted  to  the  tribunal  itself,  no  pert 
of  the  judicial  power  of  the  state  is  conferred 
on  the  tribunal,  and  the  power  given  the  judge 
would  not  make  his  court  a  criimnal  court 

9.  Habeas  Cobpus  —  Natdbe  of  Reuedt  — 
Civil  Pb.oceedinob. 

The  proceeding  by  habeas  corpus  is  civil. 

10.  Statutes- Effect  of  Pabtial  Invaud- 

ITT. 

Where  an  unconstitutional  section  in  an  act 
Is  the  consideration  for  the  entire  act,  or  so  in- 
terwoven into  it  that  It  is  fair  to  presume  that 
the  Legislature  would  not  have  enacted  the 
statute  but  for  that  section,  the  whole  act  must 
fail. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Statutes,  H  58-66.] 

In  Bana  Application  for  a  writ  of  man- 
damus by  the  state,  on  the  relation  of  the 
board  of  education  of  the  city  of  St  Louis, 
against  Adolph  Nast,  clerk  of  the  circuit 
court  for  criminal  causes  in  the  dty  of  St 
Louis,  and  the  dty  of  St  Louis.  Writ  de- 
nied. 

B.  M.  Orossnun,  for  relator.  Arthur  N. 
Sager,  Loomls  C.  JohnBon,  Charles  W.  Bates, 
and  Charles  P.  Williams,  for  respondents. 

GANTT,  C.  J.  ThlB  is  an  appllcatton  in 
this  court  for  a  writ  of  mandamus  against  the 
clerk  of  the  circuit  court  for  criminal  causes 
in  the  city  of  St  Louis  and  against  the  dty 
itself,  to  require  the  defendant  Nast  as 
clerk  of  said  court,  to  pay  over  to  the  board 
of  education  of  the  dty  of  St  Louis  all  fines, 
penalties,  and  forfeitures  heretofore  collected 
by  him,  and  which  may  hereafter  be  collected 
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by  him  as  clerk  of  the  8t  Louis  coart  of  gen- 
eral sessiona.  The  petition  aet  forth  that  the 
board  of  education  ifl  a  public  corporation,  or- 
ganized and  existing  under  the  laws  of  the 
state  of  Missouri,  and  as  such  Is  in  charge 
of  the  public  schools  and  of  the  school  fund 
of  the  city  of  St  Louis;  that  the  defendant 
Xast  Is  the  duly  elected,  qualified,  and  acting 
clerk  of  the  circuit  court  for  criminal  causes 
in  the  city  of  St  Louis,  and  that  the  de- 
fendant city  of  St  Louis  Is  the  municipal  cor- 
poration of  that  name  In  the  state  of  Missouri. 
It  Is  then  alleged  that  the  Forty-Fourth  Gen- 
eral Assembly  of  the  state  of  Missouri,  at  Its 
general  session  at  Jefferson  City  In  1007,  pass- 
ed an  act  creating  "the  St  Louis  court  of 
general  sessions"  (Laws  1007,  p.  212),  and  that 
by  section  S  of  said  act  the  clerk  of  the  cir- 
cuit court  for  criminal  causes  in  the  city  of 
St  Louis  Is  constituted  ex  officio  clerk  of  the 
said  court  of  general  sessions,  and  that,  pur- 
suant to  said  provision,  defendant  Adolph 
Nast  Is  the  qualified  and  acting  clerk  of  said 
St  Louis  court  of  general  sessions.  That 
by  virtue  of  section  10  of  said  act  said  court 
is  given  power  to  declare  forfeitures,  and  by 
section  11  of  said  act  said  court  is  given 
power  to  assess  such  punishment  as  may  be 
fixed  by  law  whenever  a  defendant  shall  plead 
guilty  to  a  misdemeanor,  and  by  section  17 
in  said  act  the  clerk  of  said  court  Is  directed 
to  pay  all  fines,  penalties,  and  forfeitures  col- 
lected by  him'  into  the  city  treasury.  That 
said  section  17  violates  section  8,  article  11, 
of  the  Ck>nstltutlon  of  the  state  of  Missouri 
[Ann.  St  1906,  p.  290],  which  provides :  "All 
•  •  •  the  clear  proceeds  of  all  penalties 
and  forfeitures,  and  of  all  fines  collected  in 
the  several  counties  for  any  breach  of  penal 
or  military  laws  of  the  state  •  •  •  shall 
belong  to  and  be  securely  Invested  and  sacred- 
ly preserved  In  the  several  coimties  as  a  coun- 
ty school  fund;  the  Income  of  which  shall  be 
faithfully  appropriated  for  establishing  and 
maintaining  free  public  schools  in  the  several 
counties  of  the  state."  That  on  or  about  the 
2d  day  of  July,  1907,  one  Peter  Reiser  plead- 
ed guilty  In  the  said  court  of  general  sessions 
to  a  misdemeanor,  and  was  fined  by  said  court 
In  the  sum  of  $100;  that  on  or  about  the 
3l8t  of  August,  1907,  one  Michael  Forster 
pleaded  guilty  in  the  said  court  to  a  misde- 
meanor, and  was  fined  in  the  sum  of  $10; 
that  on  or  about  the  25th  of  September,  1907, 
one  Carrie  Hegel  pleaded  guilty  in  said  court 
to  a  misdemeanor,  and  was  .0ned  In  the  sum 
of  $88;  that  on  or  about  the  4th  of  October, 
1907,  one  John  Jones  pleaded  guilty  in  said 
court  to  a  misdemeanor,  and  was  fined  in 
the  sum  of  $S0;  and  on  the  15th  of  October, 
1907,  Charles  Brooks  pleaded  guilty,  and  was 
fined  in  the  sum  of  $25.  That  the  defendant 
Adolpb  Nast,  clerk,  as  aforesaid,  bad  collect- 
ed all  of  the  above  fines,  amounting  in  the 
aggregate  to  the  sum  of  $2S3,  and  has  audited 
said  sum  to  the  benefit  of  the  defendant  the 
city  of  St  Louis,  and  has  refused  and  still 
refuses  to  turn  over  the  sum  to  the  board  of 


education  of  the  city  of  St  Lonls,  tbou^ 
often  requested  to  do  so.  The  prayer  of  the 
petition  is  that  a  writ  of  mandamus  be  award- 
ed against  the  said  defendant  requiring  him 
to  pay  over  the  amount  of  said  fines,  and  all 
fines  which  may  hereafter  be  collected  by 
him  as  the  clerk  of  said  court,  to  the  board 
of  education. 

This  court  awarded  the  altemative  writ 
of  mandamus,  and  the  defendants  waived  the 
service  of  the  same  and  entered  their  respec- 
tive appearances  in  the  cause  and  filed  s^- 
arate  demurrers  to  the  altemative  writ  The 
circuit  attorney,  appearing  for  the  clerk,  de- 
murred, on  the  general  ground  that  the  peti- 
tion did  not  state  the  facts  sufiSdent  to  con- 
stitute a  cause  of  action  against  the  clerk. 
The  city  of  St  liouis,  by  the  city  counselor 
and  his  assistant.  In  its  demurrer,  assigns  the 
following  special  reasons  why  the  writ  should 
not  be  made  peremptory:  "(1)  Because  the 
facts  stated  in  said  writ  are  not  sufficient  to 
entitle  the  relator,  the  board  of  education  of 
the  city  of  St  Louis,  to  any  relief  whatever, 
and  because  the  same  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  (2) 
Because  the  alleged  fines  are  not  fines  with- 
in the  meaning  of  section  8  of  article  11  of 
the  Constitution  of  the  state  of  Missouri: 
the  same  not  having  been  imposed  or  assessed 
by  any  court.  (3)  Because  on  the  facts  stated 
the  relator,  the  board  of  education  of  the  city 
of  St  Louis,  has  no  interest  whatever  in  the 
sums  of  money  alleged  by  It  to  be  fines,  for 
the  reason  that  said  pretended  fines  were  as- 
sessed by  the  St.  Louis  court  of  general  ses- 
sions, which  is  not  and  cannot  be  a  court 
under  the  laws  of  this  state.  (4)  Because  the 
act  of  the  Legislature  of  April  15,  1007,  cre- 
ating the  St.  Louis  court  of  general  sessions 
is  unconstitutional  and  void.  In  that  It  violates 
section  1  of  article  6  of  the  Constitution  of 
the  state  of  Missouri  [Ann.  St  1906,  p.  212], 
in  that  by  said  section  the  entire  Judicial 
power  of  the  state  Is  vested  in  the  courts 
there  named,  together  with  the  Justices  ot 
'  the  peace  courts,  created  by  section  37  of 
article  6  of  the  Constitution  [Ann.  St  1906, 
p.  240] ;  and  the  St.  Louis  court  ot  goieral 
sessions,  having  no  power  to  try  and  deter- 
mine criminal  or  other  cases,  is  not  a  crim- 
inal court  and  cannot  assess  or  impose  fines 
for  the  violation  of  the  laws  of  the  state  of 
Missouri.  (5)  The  said  act  of  the  Legislature 
of  April  15,  1907,  Is  unconstitutional  and 
void,  in  that  it  violates  section  53  of  article 
4  of  the  Constitution  of  the  state  of  Missouri 
[Ann.  St  1906,  p.  197],  and  particularly  those 
provisions  of  said  section  which  prohibit  the 
liegtslature  from  passing  any  local  or  special 
law  creating  offices  and  prescribing  the  pow- 
ers and  duties  of  officers  in  counties,  dtieB, 
townships,  election  or  school  districts,  or  any 
local  or  special  law  regulating  the  practice 
or  Jurisdiction  of  courts.  Justices  of  the  peace, 
or  other  tribunals,  or  any  local'  or  special  law 
In  any  other  case  where  a  general  law  can  be 
made  applicable,  and  providing  that  whether 
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a  general  law  could  be  made  applicable  in 
any  case  U  a  Jadidal  question  which  shall 
be  Judicially  determined  without  regard  to 
any  leglalatlve  assertion  on  the  subject  (6) 
The  said  act  of  the  Legislature  of  April  15, 
1907,  is  unconstitutional  and  void,  in  that  it 
Tiolatea  section  54  of  article  4  of  the  Oon- 
■tltution  of  the  state  of  Missouri  [Ann.  St 
1906,  p.  204],  which  provides  that  no  local  or 
special  law  shall  be  passed,  unless  notice  of 
the  Intention  to  apply  therefor  shall  have  been 
published  in  the  locality  where  the  matter 
or  thing  to  be  affected  may  be  situated,  and 
no  notice  whatever  was  published  of  said  act 
(7)  Because  the  provision  of  said  act  of  April 
15.  1907,  requiring  the  fines  to  be  paid  to  the 
city  of  St  Ixmls,  is  an  essential  part  of  the 
same,  without  which  the  Legislature  would 
not  have  enacted  the  same  nor  created  said 
St  Louis  court  of  general  sessions;  and  said 
provision  cannot  be  held  void,  by  reason  of 
section  8  of  article  11  of  the  Constitution, 
without  destroying  the  entire  act" 

The  circuit  attorney  practically  concedes 
that  section  17  of  the  act  of  1907  (Laws 
Mo.  1907,  pp.  212,  217)  Is  unconstitntlonal, 
In  that  it  attempted  to  divert  from  the 
school  fund  of  the  city  of  St  Louis  the  net 
proceeds  of  the  fines  and  forfeitures  which 
by  section  8  of  article  11  of  the  Oonstitu- 
tlon  of  this  state  are  required  to  be  turned 
over  to  the  school  fund,  but  urges  that  in 
other  respects  the  act  Is  constitutional.  The 
Issue  Is  clear  and  single.  The  school  board 
of  St  Louis  Invokes  the  mandatory  writ  of 
this  court  to  compel  the  clerk  of  the  circuit 
court. for  criminal  causes  in  the  city  of  St 
Louis  to  turn  over  to  it  the  fines,  imposed  for 
misdemeanors  by  the  St  Louis  court  of 
general  sessions,  now  in  his  hands,  and  to 
command  and  require  him  to  pay  over  to  the 
board  of  education  all  fines,  penalties,  and 
forfeitures  which  may  hereafter  be  collected 
by  him  as  clerk  of  the  said  St.  Louis  court 
of  general  sessions.  We  are  relieved  in  this 
case  of  all  question  as  to  the  character  of 
the  fund  which  the  relator  seeks  to  recover. 
It  is  a  fund  which  has  accumulated  out  of 
fines  imposed  by  the  St  Louis  court  of  gen- 
eral sessions  for  crimes,  and,  if  we  should 
make  the  writ  peremptory,  It  would  be  a 
command  to  the  clerk  of  the  circuit  court  for 
criminal  causes  In  the  city  of  St  Louis  to 
pay  over  to  the  relator,  the  school  board  of 
the  city  of  St  Louis,  the  clear  proceeds  of 
all  of  the  said  fines  collected  by  him,  and 
now  in  his  hands  as  clerk,  and  all  such  fines 
and  forfeitures  as  shall  hereafter  be  assessed 
and  imposed  by  said  St  Louis  court  of  gen- 
eral sessions ;  and  to  do  this.  In  view  of 
the  Issues  presented  by  this  proceeding,  we 
must  determine  and  adjudge  that  the  St 
Louis  court  of  general  sessions  Is  a  lawfnl 
and  constitutional  court  duly  authorized  and 
adjudged  to  Impose  said  fines  and  forfeitures, 
and  has  the  power  to  adjudge  a  person  guilty 
of  a  misdemeanor  or  other  crime.  To  Impose 
a  fine  as  punishment  therefor  ex  vi  termini 


aasnmes  that  tb^re  Is  a  mnrt  legally  con- 
stituted, with  power  to  impose  and  enforce 
the  same.  If  the  St  Louis  court  of  general 
sessions  is  a  constitutional  and  lawfully  con- 
stituted court  no  doubt  whatever  can  exist 
that  the  board  of  education  of  the  city  of 
St  Louis  is  entitled  to  the  fines  and  penalties 
set  forth  in  its  application  for  the  writ  of 
mandamus  in  this  case,  and  that  section  17 
of  the  act  of  April  IS,  1907  (Lawo  Mo.  1907, 
p.  216),  is  unconstitutional,  and  therefore 
void,  inasmuch  as  it  is  a  clear  violation  of 
the  constitutional  mandate.  Section  8,  art 
11,  Const  Mo.  [Ann.  St  1906,  p.  299] ;  State 
ez  rel.  Rodes  v.  Warner,  197  Mo.  6{!0,  94  8. 
W.  962 ;  In  re  Staed,  116  Mo.  537,  22  S.  W. 
859 ;  State  v.  Clifford,  124  Mo.  492,  28  S.  W. 
6.  But,  if  it  shall  appear,  as  Is  asserted  by 
the  demurrers  in  this  case,  that  there  Is  no 
such  court,  or,  what  amounts  to  the  same, 
that  said  St  Louis  court  of  general  sessions 
is  not  a  constitutional  and  lawfully  created 
court  then  it  had  no  right  to  impose,  assess, 
or  enforce  said  fines,  and  relator  bad  no 
right  to  demand  and  receive  the  same,  as  it 
has  always  been  held  a  good  ground  of  de- 
murrer that  the  plaintiff  has  no  legal  right 
\  title,  or  Interest  In  the  thing  demanded,  and 
;  in  such  case  it  makes  no  difference  what  may 
be  the  nature  of  the  defendant's  title. 

The  large  and  controlling  question  in  this 
case  then  is:  Is  the  St  Lonls  court  of  gen- 
eral sessions  a  lawfully  constituted  and  con- 
stitutional court  with  power  and  authority 
to  hear  and  determine  informations  for  mis- 
demeanors and  to  adjudge  the  defendants 
therein  guilty  and  to  assess  and  Impose  fines 
therefor  and  enforce  the  same?  By  section  1 
of  article  6  of  the  Constitution  of  Missouri  It 
is  ordained:  "The  Judicial  power  of  the  state 
as  to  matters  of  law  and  equity  except  as  In 
this  Constitution  otherwise  provided,  shall  be 
vested  in  a  Supreme  Court  the  St  Louis 
Court  of  Appeals,  drcnit  courts,  criminal 
courts,  probate  courts,  county  courts  and  mu- 
nicipal corporations  courts."  By  section  81 
of  article  6  of  the  Constitution  of  Missouri 
[Ann.  St  1906,  p.  2S7]  it  is  provided:  "The 
General  Assembly  shall  have  no  power  to 
establish  criminal  courts,  except  in  counties 
having  a  population  exceeding  fifty  thou- 
sand." and  section  87  of  the  same  article  pro- 
vides: "In  each  county  there  shall  be  ap- 
pointed or  elected  as  many  Justices  of  the 
peace  as  the  public  good  may  require,  whose 
powers,  duties  and  duration  In  office  shall  be 
regulated  by  law."  Section  22,  art  6  [Ann. 
St.  1906.  p.  234],  provides:  "The  circuit 
court  shall  have  Jurisdiction  over  all  crimin- 
al cases  not  otherwise  provided  for  by  law, 
exclusive  original  Jurisdiction  in  all  civil 
cases  not  otherwise  provided  for,  and  such 
concurrent  Jurisdiction  with  an  appellate 
Jurisdiction  from  Inferior  tribunals  and  Jus- 
tices of  the  peace  as  is  or  may  be  provided  by 
law."  Section  28,  art  6  [Ann.  St  1900,  p. 
238],  provides:  "That  the  General  Assembly 
may  from  time  to  time  provide  one  or  more 
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additional  Justices  for  any  circuit  composed 
of  a  single  county."  In  1884  the  Oonstitu- 
tlon  was  amended  by  creating  the  Kansas 
City  Court  of  Appeals,  and  providing  for 
the  territorial  jurisdiction  of  the  St  Louis 
Court  of  Appeals  and  the  Kansas  City  Court 
of  Appeals,  and  also  providing  that  the  Leg- 
islature should  have  power  to  create  an  ad- 
ditional court  of  appeals.  The  Constitution 
of  187S  also  provided:  "That  all  criminal 
courts  organized  and  existing  under  the  laws 
of  this  state  and  not  specially  provided  for 
in  the  Constitution,  shall  continue  to  exist 
until  othervirlse  provided  for  by  law."  Thus 
It  will  be  seen  that  all  the  judicial  power 
of  this  state  Is  by  the  Constitution  itself  vest' 
ed  In  courts  specified  and  provided  for  in 
that  instrument  The  General  Assembly  may 
lawfully  apportion  among  the  courts  men- 
tioned in  the  Constitution  the  Judicial  power 
vested  in  them  by  the  Constitution  itself,  sub- 
ject always  to  the  limitations  and  prohibi- 
tions imposed  by  the  Constitution  upon  the 
Legislature. 

In  State  ex  reL  Haughey  t.  Ryan,  Judge, 
182  Mo.  849,  81  S.  W.  435,  it  was  said  by 
this  court  In  banc:  "All  judicial  power  in 
this  state  Is  by  our  Constitution  vested  in 
certain  courts  therein  named.  Article  6,  f 
1,  Missouri  Const.  [Ann.  St  1906,  p.  212]. 
The  General  Assembly  has  no  authority  to 
create  any  other  tribunal  and  Invest  It  with 
Judicial  power.  It  may  be  it  has  created 
boards  with  quasi  Judicial  functions,  but 
those  functions  are  not  really  judicial.  They 
partake  more  of  the  character  of  ministerial 
offices."  In  State  ex  rel.  v.  Woodson,  161 
Mo.,  loc.  dt  458,  61  8.  W.  255,  It  was  again 
said:  "By  our  Constitution  the  Judicial  iww- 
er  of  the  state,  as  to  matters  of  law  and 
equity,  except  as  In  the  Constitution  itself 
otherwise  provided,  is  vested  In  certain  courts 
therein  named  (section  1,  art.  6,  Const  Mo. 
[Ann.  St  1906,  p.  212]).  The  word  'court'  is 
there  used  in  its  technical  sense.  A  court 
is  a  Judicial  assembly.  The  Judge  of  the 
court  is  its  presiding  officer.  While  the  Judge 
Is  often  called  'the  court,'  yet  he  Is  only  so 
rightly  called  when  the  tribunal  over  which 
he  presides  is  in  session.  Bouvler  gives  to 
the  word  'conrf  this  definition:  'A  body 
In  the  government  to  which  the  public  admin- 
istration of  Justice  is  delegated;  the  pres- 
ence of  a  sufficient  number  of  the  members 
of  such  a  body  regularly  convened.  In  an 
authorized  place,  at  an  appointed  time,  en- 
gaged in  the  full  and  regular  performance 
of  its  functions.'  The  Supreme  Court  of 
California  has  said:  'A  court  Is  a  tribunal 
presided  over  by  one  or  more  Judges  for  the 
exercise  of  such  Judicial  power  as  has  been 
conferred  upon  It  by  law.  Blackstone,  follow- 
ing Coke,  defines  it  as  a  place  where  Justice 
is  judicially  administered.'"  In  State  v. 
Hathaway,  115  Mo.,  loc  dt  49,  21  S.  W.  1084, 
It  was  said:  "A  Judicial  duty  within  the 
meaning  of  the  Constitution  Is  such  a  duty 


as  legitimately  portalns  to  an  officer  la  the 
department  designated  by  the  Constltatlon  as 
'Judicial.'"  The  Ccmstitution  of  this  state, 
in  article  6  has  conferred  Jurisdiction  over 
both  criminal  and  civil  cases,  and  has  ex- 
pressly provided  for  the  distribution  of  this 
Jurlsdlctioa.  In  Ex  parte  Snyder,  64  Mo.  58, 
the  act  of  March,  1875  (Laws  1875,  p.  361), 
establishing  a  probate  and  criminal  court  In 
lieu  of  the  common  pleas  court  of  Cass  coun- 
ty, which  by  its  terms  was  not  to  take  ef- 
fect until  January,  1876,  was  held  uncon- 
stitutional because  it  was  not  in  force  and 
existing  at  the  time  the  Constitution  went 
into  etfect  on  November  30,  1876.  And  a 
prisoner  who  was  convicted,  In  said  court, 
of  grand  larceny,  was  discharged  on  habeas 
corpus,  on  the  ground  that  said  court  was 
absolutely  without  Jurisdiction  to  try  and 
convict  him.  Owing  to  the  distribution  of 
the  Jurisdiction  into  civil  and  criminal  cases, 
the  courts  having  Jurisdiction  of  criminal 
cases  were  designated  as  "criminal  courts" 
and  those  having  Jurisdiction  of  civil  cases 
became  known  as  "civil  courts."  There  can 
be  no  valid  prosecution  for  crime  unless  the 
court  in  which  It  is  carried  on  Is  legally  creat- 
ed and  constituted,  and  has  Jurisdiction  of 
the  offense  and  of  the  person  of  the  defend- 
ant Jurisdiction  to  punish  the  offense  can- 
not be  conferred  by  the  consent  of  the  ac- 
cused. Clark  In  his  work  on  Criminal  Pro- 
cedure (page  4)  says:  "No  court  can  try 
and  punish  for  any  offense  unless  It  ts  a 
legal  court;  that  is,  unless  It  is  legally 
created  and  legally  constituted.  If  the  stat- 
ute attempting  to  create  a  court  is  clearly 
unconstitutional  or  otherwise  clearly  Insuf- 
ficient there  Is  no  legal  court  and,  if  the 
court  purporting  to  have  been  created  as- 
sumes Jurisdiction  of  an  offense.  Its  proceed- 
ings and  judgments  are  an  absolute  nullity. 
*  *  *  If  the  court  or  Judge  Is  neither  a  de 
Jure  nor  a  de  facto  court  or  judge,  the  Judg- 
ments are  a  nullity,  and  may  be  attacked  at 
any  time."  And  this  court  In  Ex  parte 
Snyder,  supra,  said:  "Numerous  cases  can 
be  Instanced  from  the  books  where  the  acts 
of  an  incumbent  of  an  office  have  been  held 
valid,  upon  the  ground  that  such  Incumbent 
was  an  officer  de  facto.  But  an  officer  of 
that  description  necessarily  presupposes  an 
office  which  the  law  recognizes.  And  a  quite 
extensive  research  has  failed  to  discover  an 
Instance  where  an  Incumbent  lias  been  held 
an  officer  de  facto  unless  there  was  a  legal 
office  to  fill.  And  all  the  cases  dted  from  our 
own  reports  are  of  that  sort.  And,  as  there 
was  no  such  office  or  court  known  to  the 
law  as  the  probate  and  criminal  court  of  Cass 
county,  the  conviction  of  the  petltl(»ier  was 
altogether  coram  non  Judlce." 

In  State  ex  rel  v.  Mason,  82  Mo.  App.,  loc. 
cit  242,  It  was  well  said:  "A  court  is  dvll 
or  criminal  or  both  according  to  the  charac- 
ter of  causes  it  has  authority  or  Jurisdiction 
to  hear  and  determine.    The  name  by  which 
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It  Is  designated  may  add  force  to  its  charac- 
ter, but  cannot  control  Its  powers  or, Juris- 
diction." The  foregoing  considerations  lead 
OS  now  to  an  examination  of  the  act  of 
April  IS,  1907,  and  to  determine,  if  we  can, 
the  nature  of  the  Jnriadlctlon  which  was 
<»nferred  upon  It,  and  whether  that  Juris- 
diction is  dvll  dr  criminal.  On  the  part  of 
the  circuit  attorney,  it  is  said  that  the  said 
court  was  created  to  supply  a  defect  in  the 
criminal  system  as  applied  in  the  city  of  St 
Louis;  that  the  old  system  worked  an  In- 
-couTenlence  and  delay,  to  bave  charges  of 
felony  made  by  the  prosecuting  attorney. of 
the  dty  and  heard  In  the  St.  Louis  court  of 
criminal  correction  and  then  to  require  prose- 
cutions for  felony  to  be  prosecuted  by  the 
circuit  attorney  In  the  circuit  court  Section 
1  of  the  act  under  consideration  provides  in 
terms:  "Tliat  said  court  shall  be  a  court 
of  record  with  criminal  Jurisdiction  as  here- 
after provided."  No  civil  Jurisdiction  of  any 
cliaracter  whatever  is  cmferred  or  attempted 
to  be  conferred  uimn  It  Tbe  sections  of  the 
act  which  purport  to  confer  Jurisdiction  up- 
■on  this  conrt  as  a  crlmlBal  court  are  as  fol- 
lows: 

Section  4:  "Said  court  of  general  sessions 
shall  have  exclusive  Jurisdiction  in  the  city  of 
St  Louis  of  the  hearing  and  determining  of  all 
preliminary  examinations  of  charges  of  fel- 
■ony,  and  In  misdemeanors,  as  hereinafter  pro- 
vided, and  the  Judge  of  said  court  shall 
possess  all  the  power  of  an  examining  magis- 
'trate  in  felony  cases  as  exercised  by  Justices 
of  the  peace  generally  under  the  laws  of  this 
state.  Said  Judge  shallf  be  a  conservator  of 
the  peace  within  the  city  of  St  Louis;  be 
shall  have  power  to  issue  writs  of  habeas 
.corpus  in  matters  of  a  criminal  nature,  and 
determine  the  same,  to  administer  oaths  and 
affirmations,  and  to  take  and  acknowledge 
recognizances  in  all  cases  within  the  Jurisdic- 
tion of  this  court  He  shall  receive  an  an- 
nual salary  of  four  tiiousand  dollars,  to  be 
paid  In  monthly  Installments  by  the  city  of 
St  Louis." 

Section  10:  "Said  court  shall  have  power 
to  take  recognizances  In  all  cases  within  its 
jurisdiction  and  to  declare  forfeitures  of  the 
-same.  When  Judgment  of  forfeiture  has  been 
entered  on  any  recognizance,  the  clerk  must 
certify  and  return  to  the  circuit  conrt  divi- 
sion having  criminal  Jurisdiction  In  said  city 
tlie  recognizance  and  a  transcript  of  bis  rec- 
ord in  relation  thereto,  to  be  proceeded  on  in 
said  circuit  court  as  other  forfeited  recog- 
nizances In  criminal  cases  in  said  circuit 
court" 

Section  11:  "Whenever,  in  the  course  of 
any  proceeding  In  said  conrt  upon  an  infor- 
mation for  felony.  It  shall  appear  that  the 
defendant  has  been  guilty.  In  the  particular 
matter,  of  a  misdemeanor  only,  the  court 
shall  discharge  the  defendant  from  the  fel- 
ony .charge  and  may  admit  him  to  bait  to 
answer  an  Information  Tor  the  misdemeanor 
:to  be  filed  by  the  proaecuting  attorney  in  the 


court  of  criminal  correction,  or,  in  default  of 
bail,  commit  the  defendant  to  Jail  to  await 
such  action  by  said  prosecuting  attorney;  but 
no  such  commitment  shall  be  for  a  longer 
period  than  forty-eight  hours;  and  if  no  such 
Information  be  filed  In  said  conrt  of  criminal 
correction  within  such  period,  the  defendant 
shall  be  discharged.  But  if  the  defendant  in 
such  case  desire  to  plead  guilty  to  such  mls- 
demeanw  and  to  receive  sentence  therefor, 
waiving  his  right  to  a  Jury  and  to  an  infor- 
mation for  the  misdemeanor,  the  court  may 
accept  such  plea  of  guilty  and  assess  such 
punishment  as  may  be  fixed  by  law  for  the 
offense,  and  Issue  a  commitment  or  execution 
therefor,  with  the  same  force  and  effect  as 
If  such  defendant  had  been  tried  for  such 
misdemeanor  in  the  court  of  criminal  correc- 
tion and  the  record  shall  show  the  whole  pro- 
ceedings." 

A  critical  examination  of  each  of  the  fore- 
going sections  will  demonstrate  that  the  said 
court  had  no  power  to  hear,  determine,  and 
decide  the  guilt  or  Innocence  of  an  accused 
either  for  felony  or  a  misdemeanor,  save  and 
except  by  section  11.  In  the  absence  of  such 
plea  of  guilt  it  is  perfectly  obvious  that  no 
Judicial  power  had  been  apportioned  by  the 
Legislature  to  said  court  for  the  trial  of  mis- 
demeanors, because  the  preceding  portion  of 
said  section  11  provides  merely  for  a  pre- 
liminary examination,  and,  if  it  appears  that 
the  defendant  has  been  guilty  of  a  misde- 
meanor only,  the  conrt  is  required  to  ball 
him  or  commit  him  to  await  the  action  of 
the  prosecuting  attorney  tn  the  St  Louis 
court  of  criminal  correction,  which  has  Juris- 
diction to  hear  and  determine  misdemeanors. 
The  General  Assembly  has  power  to  provide 
a  criminal  court  In  counties  having  a  popula- 
tion of  50,000,  and  could  doubtless  create  an- 
other criminal  court  in  the  city  of  St.  Louis 
if  the  public  weal  required  It  in  addition  to 
all  the  other  courts  of  said  city  now  having 
Jurisdiction  of  criminal  causes;  but  this  act 
gives  no  such  Jurisdiction,  unless  It  can  be 
said  that  the  single  power  to  sentence  a 
prisoner  for  a  misdemeanor,  upon  his  plea 
of  guilty,  can  be  denominated  Jurisdiction 
over  criminal  causes.  It  Is  certainly  an  anom- 
alous situation  to  denominate  a  body  a 
court  and  to  accord  to  It  criminal  Jurisdic- 
tion when  such  so-called  court  has  absolutely 
no  power  to  hear  or  determine  or  render  any 
Judgment  save  by  and  with  the  consent  of 
the  accused.  Heretofore  we  have  understood 
that  a  Judgment  must  be  pronounced  by  a 
court,  a  Body  clothed  with  authority  of  law, 
a  body  having  the  power  to  hear,  determine, 
and  decide,  since  without  this  power  the  re- 
quiring of  Jurisdiction  over  the  subject-mat- 
ter and  over  tiie  person  would  be  an  idle  cere- 
mony and  a  mockery.  The  prerequisite  of 
Jurisdiction  over  both  come  down  to  us  from 
the  common  law  of  Bngland,  and  is  embed- 
ded in  our  Judicial  system.  A  Judgment  of 
a  conrt  with  us  is  the  final  determination  of 
a  competent  conrt  upon  the  law  and  facts  of 
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a  given  case,  -whether  In  a  controveray  be- 
tween adverse  parties  or  in  an  ex  parte  pro- 
ceeding, and  the  role  has  become  canonized 
that  a  party  or  parties  cannot  confer  juris- 
diction over  the  subject-matter  of  a  cause  by 
consent  The  law  must  confer  the  Jurisdic- 
tion, the  right  to  hear,  determine,  and  de- 
cide. A  decision  by  an  arbiter,  self-constitut- 
ed or  chosen  by  the  litigants.  Is  no  Judgment. 
The  law  spealis  by  Its  own  appointed  and 
duly  empowered  organs,  and  their  judgments 
must  be  responsive  to  the  law  and  state  of 
facts  brought  before  them  in  the  manner  pre- 
scribed by  law.  The  power  to  so  act  is  what 
we  term  Jurisdiction.  Power  to  hear  is  the 
power  to  bear  both  sides,  and  bear  all  the 
issnes  affecting  the  matter.  By  this  It  Is 
not  meant,  of  course,  that  parties  may  not 
waive  their  right  to  make  Issues,  for  in- 
stance, by  maktuR  default,  but  such  waiver, 
default,  or  admission  does  not  and  cannot 
confer  jurisdiction  over  the  subject-matter 
which  the  court  would  not  have  were  the 
facts  proven  Instead  of  admitted.  The  court 
as  a  matter  of  law  either  has  or  has  not  jur- 
isdiction on  a  given  state  of  facts,  irrespec- 
tive of  whether  one  or  both  of  the  parties 
admit  or  deny  them.  It  must  needs  follow 
that  a  tribunal  with  jurisdiction  only  if  a 
defendant  or  an  accused  consents  is  not  un- 
der our  system  and  government  a  couirt 

The  mere  fact  that  the  Legislature  may 
call  It  a  court  does  not  make  it  a  court  with- 
in the  meaning  of  our  Constitution  when  it 
uses  that  term.  While  the  first  section  of 
the  act  of  1907  declares  that  the  St.  Louis 
court  of  general  sessions  Is  "a  court"  and 
"a  court  of  record,"  It  quallfles  those  terms 
by  the  phrase,  "as  hereinafter  provided,"  ob- 
viously referring  to  the  Jurisdiction  or  pow- 
ers in  the  act  afterwards  conferred,  and  no- 
where In  the  act  Is  any  jurisdiction  appor- 
tioned to  said  court  In  criminal  causes.  The 
conferring  of  the  general  attributes  of  a 
court  of  record  is  not  an  apportionment  of 
any  part  of  the  Judicial  power  of  the  state 
over  a  given  class  of  causes.  Those  attri- 
butes presuppose  a  lawfully  constituted  court 
with  a  lawfully  defined  jurisdiction.  It  fol- 
lows that,  while  the  power  to  assess  punish- 
ment for  a  crime  is  judicial  power,  it  can 
only  be  exercised  by  a  court,  and  the  sole 
power  to  enter  a  judgment  upon  a  plea  of 
guilty,  dissociated  from  all  other  essential 
and  indivisible  elements  of  judicial  action, 
must  be  held  to  be  abortive  and  of  no  efficacy. 
Moreover,  the  provision  for  accepting  a  vol- 
untary plea  of  guilty,  "without  an  Informa- 
tion for  the  misdemeanor"  Is  directly  in  the 
teeth  of  section  12  of  article  12  of  the  Con- 
stitution of  this  state  [Ann.  St.  1906,  p.  134], 
which  ordains  that:  "No  person  shall  be 
prosecuted  criminally  for  a  felony  or  mis- 
demeanor otherwise  than  by  indictment  or 
Information,  which  shall  be  concurrent  reme- 
dies." Under  this  act  we  have  the  spectacle  of 
n  court  of  roc-ord  rendering  a  judgment  of  con- 
viction with  no  information  or  other  founda- 


tion of  record  upon  which  to  bottom  that  Judg- 
ment, and  furnishing  no  basis  to  the  accused 
for  a  plea  of  autrefois  acquit  or  convict 
should  he  be  again  called  into  court  for  the 
same  offense.  We  have.  In  a  word,  a  plea  of 
guilty  to  a  diarge,  no  Information  for  wlilcb 
could  by  any  possibility  have  been  filed  in 
said  court  The  result  Is  fhat  we  have,  not- 
withstanding all  onr  constitutional  guaran- 
ties, the  punishment  of  a^tizen  by  fine  or 
imprisonment  In  jail,  withont  any  criminal 
prosecution  therefor,  because  in  the  absence 
of  an  information  for  some  specific  misde- 
meanor there  is  absolutely  nothing  of  wblcb 
the  said  court  could  take  Jurisdiction  under 
our  Constitution  and  laws.  If.  such  a  tri- 
bunal can  be  called  a  court  It  is  a  court 
which  cannot  act  except  in  plain  violation 
and  disregard  of  all  safeguards  of  our  Con- 
stitution. 

Many  other  reasons  occur  to  us  why  said 
court  of  general  sessions  is  devoid  at  all 
those  powers  and  the  jurisdiction  essential 
to  entitle  it  to  be  recognized  as  a  court  with- 
in the  meaning  of  our  Constitution  and  laws, 
for  the  punishment  of  misdemeanors;  but 
we  forbear,  and  proceed  now  to  consider 
some  of  the  other  contentions  advanced  to 
show  that  it  is  a  court  Thus  we  are  refer- 
red to  the  exclusive  Jurisdiction  in  the  hearin;,- 
of  preliminary  examinations  on  charges  ot 
felony  and  misdemeanors,  and  it  is  asserted 
that  this  is  the  exercise  of  judicial  power, 
and  the  body  upon  whom  it  Is  conferred  is 
a  court  This  is  not  a  new  question  in  this 
country.  In  Elx  parte  Oist  26  Ala.  156.  tb» 
application  was  for  habeas  corpus  and  cer- 
tiorari to  discbarge  the  prisoner,  who  bad 
been  conmiitted  and  detained  under  a  war- 
rant of  commitment  for  robbing  the  United 
States  mail,  issued  by  a  justice  of  the  peace 
of  that  state,  in  conformity  to  the  thirty- 
third  section  of  the  act  of  Congress  of  Sep- 
tember 24,  1789  (1  Stat.  01,  |  33).  Said  th» 
Supreme  Court  of  Alabama:  "It  is  not  de- 
nied that  Congress  may  constitutionally  pass 
the  law  for  the  violation  of  which  the  prison- 
er stands  committed,  but  it  Is  insisted  for 
the  petitioner  that  the  thirty-third  section 
of  the  Judiciary  act  confers  Judicial  pow- 
er uiwn  a  state  officer,  in  yiolatlon  of  sec- 
tion 1,  art  3,  and  the  second  clause  of 
section  2,  article  2,  of  the  federal  Consti- 
tution. 

We  concede  that  the  power  or  authority- 
conferred  by  this  act  is  in  its  noture  Judicial. 
The  Justice  of  the  peace  is  called  upon  to  ex- 
ercise Judgment  and  discretion.  He  is  to- 
Judge  of  the  sufficiency  of  the  affidavit  on 
which  the  warrant  of  arrest  Is  founded.  He 
must  determine  upon  the  evidence  adduced 
against  the  prisoner  whether  there  is  rea- 
sonable ground  of  suspicion  against  him  so-' 
as  to  require  that  he  should  be  put  upon 
trial  for  the  offense;  and  he  Is  to  imprison 
or  take  bail  for  the  appearance  ot  the  party 
at  court  to  abide  his  trial.  But  although 
such  authority  Involves  in  its  exercise  judi- 
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cial  fDnctlons,  we  are  Tery  dear  It  doea  not 
fall  -wlttaln  the  meaning  of  "Jadldal  i>ower" 
In  tbe  sense  In  which  that  term  la  used  In 
tbe  third  article  of  tbe  Conatitution.  It  Is 
manifest,  we  think,  that  by  the  term  "Judicial 
power"  la  here  meant  that  power  with  which 
the  courts  are  to  be  clothed  for  the  purpose 
of  tbe  trial  and  determining  of  causes — citing 
Prigg  T.  Commonwealth  of  Pennsylvania,  16 
Pet  539,  10  L.  Ed.  1060;  Moore  v.  People, 
14  How.  (U.  S.)  13.  14  L.  Ed.  306;  United 
States  ▼.  Ferrelra,  13  How.  48,  14  L.  Ed.  42 ; 
In  re  Kalne,  14  How.  (U.  &)  103,  14  L.  Ed. 
345.  In  Ex  parte  William  Pool  et  al.,  2  Va. 
Cas.  276,  it  was  held  that:  "A  commitment 
Is  not  such  an  act  of  Judicial  power  as  re- 
quires that  It  should  be  exercised  by  courts 
or  Judges  within  the  meaning  of  the  third 
article  of  the  Constitution.  By  Judicial  pow- 
er is  there  meant  such  regular  and  perma- 
nent duties  as  belong  to  courts  and  Judges 
In  the  ordinary  and  popular  signification  of 
the  words.  A  Justice  of  tbe  peace  or  any 
other  person  designated  by  tbe  act  of  Con- 
gress may  be  authorized  to  commit,  although 
they  cannot  be  required  or  compelled  to  do 
so."  Bishop  in  bis  New  Crlm.  Proa,  |  237, 
says:  "Tbe  magistrate  in  exercising  this  Ju- 
risdiction appears  to  act,  not  Judicially  but 
ministerially ;  at  least  be  does  not  put  forth 
'Judicial  power,'  within  the  meaning  of  the 
Constitution  of  tbe  United  States"— citing 
the  foregoing  cases.  The  first  section  of  the 
third  article  of  the  Constitution  of  the  United 
States  provides:  "The  Judicial  power  of  the 
United  States  shall  be  vested  in  one  Supreme 
Court  and  in  such  inferior  courts  as  the 
Congress  may  from  time  to  time  ordain  and 
establisb."  The  first  section  of  article  6  of 
our  Constitution  provides:  "The  Judicial  pow- 
er of  tbe  state  as  to  matters  of  law  and 
equity,  except  as  in  this  Constitution  other- 
wise provided,  shall  be  vested  in  a  Supreme 
Court,"  etc.  Tbe  language  and  Import  of 
Che  two  Instruments  are  to  the  same  purpose, 
a  grant  and  distribution  of  the  Judicial  pow- 
er, the  one  In  the  United  States,  the  other 
In  tbe  state.  If  tbe  provision  for  arrest  and 
preliminary  examination  in  the  one  does  not 
confer  "Judicial  power"  within  the  meaning 
of  tbe  federal  Constitution,  neither  Is  it  an 
apportionment  of  tbe  "Judicial  power"  in 
the  other.  In  Ex  parte  Bedard,  106  Mo.  616, 
17  S.  W.  683,  tbe  act  of  1869,  creating  the 
St  Louis  court  of  criminal  correction,  came 
before  division  No.  2  of  this  court  for  con- 
struction as  to  tbe  right  of  an  accused  to  a 
change  of  venue  from  tbe  said  court  in  a 
preliminary  examination,  and  it  was  held 
tbat  In  preliminary  examinations  for  a  fel- 
ony the  Judge  of  the  said  court  did  not  act 
as  a  court,  but  as  an  examining  magistrate, 
bat  that  in  the  disposition  of  misdemeanors 
It  was  a  court ;  and  tbe  same  conclusion  was 
reached  by  tbe  St.  Louis  Court  of  Appeals 
In  State  v.  Hoeffner,  44  Mo.  App.  543.  Laws 
1869,  p.  198,  i  21. 
Our  statutes  (Sev.  St  1889,  ^  2441  [Ann. 


St  1906,  p.  1478]),  vest  this  power  In  Justices 
of  the  peace  as  distinct  from  their  powers 
as  inferior  courts,  and  not  as  a  grant  or 
apportionment  of  the  "Judicial  power"  of  the 
state.  Bishop  in  his  CrUn.  Proc  |  239,  de- 
fines a  preliminary  examination  as  "a  mere 
expedient  to  prevent  the  suspected  person 
from  escaping,  or  for  preserving  tbe  evidence, 
or  keeping  the  witnesses  under  control."  Cer- 
tainly tbe  conclusion  of  the  committing  mag- 
istrate in  no  sense  partakes  of  a  Judgment; 
for,  whether  held  over  or  discharged,  it  is 
no  bar  to  a  further  prosecution  by  tbe  state. 
State  r.  Wbalen,  148  Ma,  loa  dt  290,  49  S. 
W.  989.  As  said  by  the  Supreme  Court  of 
Alabama  tbe  fact  tbat  some  of  tbe  duties  de- 
volving upon  the  examining  magistrate  par- 
take of  a  Judldal  diaracter  does  not  bring 
them  within  tbe  grant  of  tbe  Judicial  power 
of  the  state  and  constitute  tbe  said  court  or 
the  Judge  thereof  one  of  the  courts  in  which 
the  Judicial  power  Is  vested  by  the  Constitu- 
tion. But  it  Is  said  the  Judge  of  said  court 
shall  be  a  conservator  of  the  peace,  but  It  will 
not  be  seriously  contended  that  tills  consti- 
tutes blm  a  court,  any  more  than  it  would 
make  a  sheriff  or  constable,  who  from  time 
out  of  mind  were  known  as  conservators  of 
tbe  peace  In  England,  before  tbe  office  of  Jus- 
tices of  tbe  peace  was  created.  Lambard, 
book  1,  c.  4;  In  re  Barker,  50  Vt  14.  Again, 
it  is  to  be  noted  that  the  Judge  of  said  court 
"shall  have  power  to  Issue  writs  of  habeas 
corpus  In  matters  of  a  criminal  nature  and 
determine  the  same."  It  is  obvious  that  no 
such  power  is  granted  to  tbe  tribunal  itself; 
and  hence  no  part  of  the  Judicial  power  of 
the  state  Is  apportioned  to  said  tribunal  In 
this  regard,  and  the  power  C9nf erred  upon 
tbe  Judge  to  Issue  such  writs  would  not  make 
his  court  a  criminal  court  The  proceeding 
by  habeas  corpus  is  civil,  and  not  criminal. 
Ex  parte  Tom  Tong,  108  U.  S.  556,  2  Sup.  Ct. 
871,  27  L.  Ed.  826.  Of  course  It  need  only  be 
said  that  the  giving  of  tbe  Judge  power  to 
administer  oaths  and  affirmations  and  to  take 
and  acknowledge  recognizances  does  not  con- 
stitute the  said  Judge  a  court  The  power 
to  take  recognizances  in  all  cases  within  its 
Jurisdiction  Is  rendered  futile  by  the  fact 
tbat  no  criminal  cause  can  come  before'  it  as 
a  court  It  must  therefore  be  held  that  nei- 
ther one  nor  all  of  the  alleged  powers  con- 
ferred by  the  act  upon  this  so-called  court 
In  law  constitutes  it  a  court  within  the  mean- 
ing of  our  Constitution.  It  could  not  pos- 
sibly be  anything  but  a  criminal  court;  and 
yet  no  Jurisdiction  over  criminal  causes,  ei- 
ther felonies  or  misdemeanors  Is  apportion- 
ed to  It,  and  tbe  attempt  to  confer  tbe  other 
powers  enumerated  in  tbe  act  do  not  consti- 
tute It  a  criminal  court 

But  It  Is  said  by  the  circuit  attorney  that 
notwithstanding  section  17  of  the  act  is  void 
because  unconstitutional,  tbe  remainder  of 
the  act  can  stand.  Numerous  cases  attest, 
though  one  section  of  an  act  is  unconstitu- 
tional,  that   alone   will   not   authorize   the 
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courts  to  declare  the  remainder  of  the  stat- 
ute void  unless  all  of  Its  provisions  are  con- 
nected In  subject-matter  depending  on  each 
other,  operating  together  for  the  same  pur- 
pose, or  otherwise  so  connected  in  meaning 
that  it  cannot  be  presumed  the  Iiegtslature 
would  have  passed  one  without  the  other. 
State  V.  Williams,  77  Mo.,  loc.  dt  818;  State 
V.  Boekstmck,  136  Mo.  835,  38  S.  W.  817; 
State  ex  reL  r.  Warner,  197  Mo.  650,  94  S.  W. 
962.  If  the  Invalid  and  unconstitutional  sec- 
tion was,  so  to  speak,  the  consideration  for 
the  whole  act,  or  so  interwoven  Into  It  that 
we  can  readily  presume  the  Legislature  would 
not  have  enacted  it  but  for  the  unconstitu- 
tional section,  then  the  whole  act  must  fail. 
The  sole  purpose  of  this  act  of  April  15, 1907, 
was  to  create  a  special  tribunal  In  the  city 
of  St  Louis.  The  act  created  no  new  offense 
and  prescribed  no  punishment  Other  long- 
established  courts  already  possessed  Jurisdic^ 
tion  and  authority  over  every  matter  at- 
tempted to  be  given  to  this  court  and  that 
jurisdiction  was  well  understood  by  the  bar 
and  publla  To  this  system  this  anomalous 
tribunal  was  added  at  the  expense  of  the 
dty,  and  the  Legislature  evidently  thou^t 
that,  as  the  dty  was  to  bear  this  additional 
and  apparently  wholly  unnecessary  burden. 
It  should  be  in  part  compensated  with  the 
voluntary  fines  which  should  be  paid  Into  the 
registry  of  the  clerk,  and,  while  that  provi- 
sion would  clearly  have  been  unconstitution- 
al had  a  lawful  and  constitutional  court  been 
established,  we  do  not  believe  it  would  have 
been  passed,  but  for  the  provision  reimburs- 
ing the  city  to  the  extent  of  those  fines. 

This  opinion  has  been  extended  to  a  great- 
er length  than  we  desire  because  we  are  un- 
willing to  declare  and  adjudge  an  act  of  the 
Legislature  unconstitutional  without  a  full 
consideration  of  its  provisions,  and  without 
being  convinced  beyond  a  doubt  of  its  uncon- 
stitutionality. In  our  opinion  the  said  act 
of  April  15,  1907,  attempting  to  create  the 
said  St.  Louis  court  of  general  sessions  Is 
entirely  unconstitutional  and  void,  and  the 
demurrers  are  sustained,  and  the  alternative 
writ  quashed.    All  concur. 


RAHM  V.  CHICAGO,  E.  I.  ft  P.  RT.  CO. 

(Kansas  (Sty  Court  of  Appeals.    Missouri. 
March  2,  190&) 

1.  AcnoN— Oattse  of  Actioh— Law  Oovebn- 
ino. 

In  a  common-law  action  for  injury  to  a 
servant,  the  interpretation  of  the  common  law 
obtaining  In  the  state  where  the  accident  occur- 
red, rather  than  that  In  the  state  where  the  ac- 
tion is  bought  will  trovem. 

SBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  84,  Master  and  Servant  I  137.] 

2.  Sake. 

Whether  a  cause  of  action  exists  for  an 
injury  to  a  servant  occurring  in  another  state  is 
to  be  determined  by  the  latest  decisions  of  th« 
highest  court  thereof. 


8.  Masteb  and  Sebvaut  —  AssmcpTioii  or 
Bisk. 

Under  the  rale  of  assiunptioa  of  ri^  as 
declared  by  the  courts  of  Illinois,  the  danger  of 
partides  of  a  mashed  hammer  head  flying,  when 
struck  with  a  sledge,  is  assumed  by  the  servant 
as  obvious,  thongb  be  objected  to  nsing  the  de- 
fective tool,  and  the  master  promised  to  re- 
place It  and  assured  blm  it  could  be  used  with 
safety. 

SEA.  Note.— For  cases  in  point,  see  Cent  Di^ 
.  84,  Master  and  Servant  H  638-640.] 

Appeal  from  Circuit  Court  Daviess  Conn- 
ty;    J.  W.  Alexander,  Jud^e. 

Action  by  Frank  Rahm  against  the  Chica- 
go, Rock  Island  ft  Pacific  Railway  Company. 
Judgment  for  defendant  and  plaintiff  ap- 
peals.   Affirmed. 

Piatt  Hubbell  and  George  Hubbell,  for  ap- 
pellant M.  A.  Low  and  B.  M.  Harber,  tor 
respondent 

JOHNSON,  J.  Action  by  a  servant  against 
his  master  to  recover  damages  alleged  to 
have  been  caused  by  the  negligence  of  the 
master.  The  injury  occurred  November  16, 
1906,  at  defendant's  machine  shops  in  Sllvis; 
111.  Plaintiff,  employed  as  a  machinist  was 
directed  by  bis  foreman  to  remove  a  bolt 
from  an  engine  which  was  undergoing  re- 
pairs. The  bolt,  placed  inside  of  the  left 
forward  driving  wheel,  and  used  to  support 
three  frames  and  a  driving  box  binder,  was 
about  27  Inches  In  length,  stood  in  a  vertical 
position,  and  was  so  firm  In  Its  hole  that 
great  force  was  required  to  drive  It  there- 
from. Point  is  made  by  counsel  for  plaintiff 
that  he  was  not  an  ei^erienced  machinist 
but  we  think  his  ovm  testimony  shows  con- 
clusively that  he  was  an  experienced  me- 
chenlc  and  began  his  task  in  a  proper  man- 
ner. The  tools  used  by  him  and  his  helper 
were  a  bolt  hammer  and  a  sledge.  Before 
using  them,  plaintiff  drilled  a  hole  in  the 
center  of  the  bolt  In  order  to  loosen  it  some- 
what and  thus  make  It  more  responsive  to 
the  blows  of  the  hammer.  The  hammer  was 
made  of  forged  or  cast  steel,  fiattened  at  the 
top  to  receive  blows  from  the  sledge  and 
tapered  at  the  lower  end  Into  a  punch  shaped 
projection  three  or  four  Inches  In  lenj^tb 
and  perhaps  three-fourths  of  an  inch  In  di- 
ameter, designed  to  follow  the  bolt  into  the 
hole  as  it  was  being  driven  out  The  ham- 
mer was  held  In  place  by  means  of  a  wooden 
handle  two  feet  long  adjusted  In  the  manner 
of  an  ordinary  hand  hammer.  It  appears 
that  the  hammer  used  on  the  occasion  in 
questi<m  had  been  in  use  for  some  time,  and 
that  its  top  being  of  softer  metal  than  the 
sledge  had  become  battered  and  mashed.  The 
helper  held  it  in  place  while  plaintiff  wielded 
the  sledge.  The  last  blow  struck  caused  a 
particle  of  steel  to  sliver  from  Its  head  and 
strike  plaintiff  In  the  eye,  destroying  the 
sight 

The  specific  negligence  alleged  is  that  "de- 
fendant then  and  there  and  thereby  negli- 
gently failed  to  furnish  plaintiff  with  a  rea- 
sonably safe  appliance,  tool,  and  equipment 
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for  the  doing  of  said  work;  and  then  and  there 
and  thereby  negligently  failed  to  fumlah  idain- 
tltf  with  a  reasonably  safe  bolt  punch  (ham- 
mer) for  8ald  work;  and  defendant,  know- 
ing of  BQch  defective  condition  of  said  bolt 
punch,  then  and  there  negligently  required 
and  ordered  the  plaintiff  to  do  said  work 
with  a  bolt  punch  that  was  not  reasonably 
safa  •  •  •  Said  bolt  punch  was  defec- 
tive in  that  part  of  said  bolt  punch  In  and 
around  the  head  thereof,  and  which  part 
It  was  necessary  to  strike  with  the  sledge 
aforesaid  In  driving  and  extracting  said  bolt, 
was  dd,  battered,  broken,  and  slivered,  and 
was  then  and  thereby  not  reasonably  safe 
and  snltable  for  the  purpose  for  which  plain- 
tltf  was  required  to  use  It" 

The  answer  contains  a  general  denial  and 
a  plea  that  under  the  law  In  force  in  Illinois 
at  the  time  of  the  Injury  the  risk  which  cul- 
minated In  the  Injury  was  assumed  by  plain- 
tiff as  a  part  of  his  contract  of  employment; 
that  under  said  law  plaintiff  should  be  held 
guilty  of  contributory  negligence,  and  aa  "he 
has  no  right  of  action  or  cause  of  complaint 
against  It  under  the  laws  of  the  said  state 
of  Illinois,  the  state  wherein  his  alleged  cause 
of  action  accrued,"  be  has  none  In  this  state. 

It  appears  from  the  evidence  that  defend- 
ant maintained  a  toolroom  at  Its  shops  in 
charge  of  a  clerk  who  Issued  tools  therefrom 
on  application  of  the  workmen ;  that  plain- 
tiff complained  to  the  cletk  of  the  defective 
condition  of  the  hammer  at  the  time  it  was 
banded  Elm,  but  was  told  that  It  was  the 
only  hammer  available,  as  others  suitable 
were  tn  the  blacksmith  shop  being  repaired. 
Plaintiff  accepted  It  with  reluctance,  but  en- 
deavored afterward  to  extract  the  bolt  with- 
out using  it.  While  thus  at  work,  his  fore- 
man came  up  and  seeing  that  no  progress  was 
being  made  'picked  up  the  bolt  punch,"  ac- 
cording to  the  testimony  of  plaintiff,  "and 
saw  a  broken  chisel  laying  on  the  floor,  and 
picked  that  up,  and  put  It  down  In  the  bolt 
bole  and  held  the  bolt  punch  on  it."  Plain- 
tiff struck  the  hammer  several  times  with 
the  sledge,  when  the  foreman  said,  "Let  me 
try  It"  He  took  the  sledge  from  plaintiff 
and  struck  the  hammer  a  while,  when  some 
one  called  him  to  other  duties,  and  he  turned 
the  sledge  over  to  plaintiff  saying,  "Hurry 
up,  Frank,  go  ahead,  and  get  it  out  some 
way." 

At  the  conclusion  of  the  evidence  offered 
hy  plaintiff,  the  court  Instructed  the  jury  as 
follows :  "The  court  instructs  the  Jury  that 
whatever  injury  plaintiff  received  while  In 
the  employ  of  defendant,  having  been  receiv- 
ed In  the  state  of  Illinois,  the  question  of 
whether  or  not  plaintiff  is  entitled  to  recover 
of  defendant  by  reason  of  such  injury  Is  by 
tliia  court  to.  be  determined  by  the  laws  of 
the  state  of  IlUnols  as  construed,  held,  and 
declared  by  the  highest  courts  of  said  state, 
hence  the  court  Instructs  the  jury  that  under 
the  law  and  the  evidence  plaintiff  cannot 
recover.    Hence  the  verdict  mtist  be  for  the 


defendant"  Thus  Instructed,  the  jury  re- 
turned a  verdict  for  defendant  and,  from 
the  judgment  entered  tliereon,  plaintiff  ap- 
pealed. 

Plaintiff  Introduced  in  evidence  a  statute 
in  force  In  Illinois  which  provides:  "That 
the  common  law  of  E>ngland,  so  far  as  the 
same  is  applicable  and  of  a  general  nature, 
and  all  statutes  or  acts  of  the  British  par- 
liament made  in  aid  of,  and  to  sui^ly  the 
defects  of  the  common  law,  prior  to  the 
fourth  year  of  James  the  First,  excepting 
the  second  section  of  the  sixth  chapter  of 
43d  Elizabeth,  the  eighth  chapter  of  18th 
Elizabeth,  and  ninth  chapter  of  37th  Henry 
Eighth,  and  which  are  of  a  general  nature 
and  not  local  to  that  kingdom,  shall  be  the 
rule  of  decision,  and  shall  be  considered  as 
of  full  force  until  repealed  by  legislative  au- 
thority." Chapter  28,  p.  4S0,  Hurd's  Rev.  St 
111.  1005.  And  it  was  stipulated  by  counsel 
that  "any  decision  (of  Illinois)  either  party 
deslree  to  present  to  the  court  is  here  con- 
sidered and  offered  and  read  In  evidence,  and 
may  be  hereafter  used  In  any  proceedings 
In  this  case."  Counsel  for  plaintiff  argue,  in 
effect,  first  that  the  rules  and  principles  of 
the  common  law  applicable  to  the  relation  of 
master  and  servant  aa  Interpreted  by  the 
courts  of  this  state,  should  control  the  de- 
termination of  the  questions  arising  under 
the  contention  that  the  demurrer  to  the  evi- 
dence should  not  have  been  sustained;  and, 
second,  that  if  it  should  be  held  that  the  law 
of  Illinois,  the  place  where  the  Injury  occur- 
red should  govern,  the  pertinent  principles 
of  that  law  have  been  judicially  ascertained 
and  determined  by  the  St  Louis  Court  of 
Appeals  In  Fogus  v.  Railway,  GO  Mo.  App. 
250,  and  the  decision  In  that  case  should  be 
accepted  as  an  adjudication  of  the  subject 
notwithstanding  it  may  be  out  of  harmony 
with  the  principles  enunciated  and  applied 
in  later  decisions  of  the  courts  of  last  re- 
sort tn  Illinois. 

Neither  of  these  positions  is  tenable.  The 
rule  Is  settled  in  this  state  that  "In  a  transi- 
tory common-law  action,  where  suit  Is  brought 
In  a  state  other  than  where  the  Injury  hap- 
pened, the  interpretation  of  the  common  law 
obtaining  In  the  state  where  the  cause  of 
action  accrued,  the  lex  loci  will  govern." 
Root  V.  Railway,  195  Mo.  34S,  92  S.  W.  621, 
6  L.  R.  A.  (N.  S.)  212.  Recently,  In  the  case 
of  Chandler  v.  Railway  (Kan.  App.)  106  S. 
W.  553,  we  had  this  precise  question  before 
us.  The  plaintiff,  a  railroad  laborer,  was 
injured  In  the  Indian  Territory,  and  brought 
suit  In  Missouri  to  recover  damages,  alleging 
in  his  petition  that  his  Injury  was  the  direct 
result  of  his  master's  negligence.  In  our  dis- 
cussion of  the  subject  now  under  considera- 
tion, we  said.  In  imrt;  "The  vital  question 
is,  did  plaintiff  have  a  cause  of  action  in  the 
Indian  Territory  which  the  courts  of  that  ju- 
risdiction, under  their  view  of  the  law,  would 
enforce?  If  he  had  no  cause  of  action  there, 
certainly  he  could  not  acquire  one  by  enter- 
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Ine  this  state.  If  naked  wben  be  came  to 
our  border,  tbe  mere  act  of  stepping  over  an 
imaginary  line  would  not  clotbe  bim.  His 
cause  of  action  myist  be  measured  not  by  our 
own  standard,  but  by  tbat  fixed  by  tbe  rules 
and  principles  recognized  by  tbe  courts  of 
tbe  place  -where  be  was  injured.  If  there 
Is  no  law  giving  blm  a  right  of  action  in  the 
place  where  tbe  alleged  wrongful  act  was 
committed,  no  action  can  be  maintained  here, 
though  the  laws  of  this  state  would  have 
given  him  a  right  of  action  had  the  same 
acts  been  committed  without  our  boundaries. 
To  hold  otherwise  would  be  to  say  that  one 
state  could  prescribe  rules,  no  matter  how 
arbitrary,  to  govern  persons  and  things  in 
another  state  'and  thus  contravene  tbe  funda- 
mental principles  maintained  by  all  nations 
that  every  Independent  state  has  an  exdu- 
slve  right  to  regulate  persons  and  things 
within  its  own  territorial  limits,  and  that 
the  laws  of  the  state  or  country'  can  have  no 
intrinsic  force  proprio  vigore  except  within 
the  territorial  limits  and  jurisdiction  of  tbat 
country."  We  must  go  to  tbe  latest  decisions 
of  the  highest  tribunals  in  Illinois  to  ascer- 
tain whether  the  Injury  of  plaintiff,  sustain- 
ed In  tbe  manner  detailed  in  bis  evidence, 
would  afford  him  a  cause  of  action  which 
would  be  enforced  in  the  courts  of  that  state. 
If  he  has  no  cause  of  action  there,  he  has 
none  here. 

We  shall  assume  tbat  tbe  evidence  intro- 
duced by  plaintiff  tends  to  show  that  be  ob- 
jected to  using  tbe  defective  tool ;  that  the 
defendant  promised  to  repair  It  or  replace 
it  with  another,  and  assured  plaintiff  that  he 
could  use  It  In  safety,  but,  even  with  these 
concessions,  it  is  quite  clear  plaintiff  has 
failed  to  make  out  a  case  to  go  to  the  jury 
under  the  lex  loci  delicti.  The  principles 
defining  the  reciprocal  duties  and  obligations 
of  master  and  servant  declared  by  the  courts 
of  Illinois  thus  may  be  summarized:  "By 
bis  contract  of  employment  plaintiff  assumed 
all  of  tbe  ordinary  hazards  arising  from  tbe 
performance  of  tbe  duties  of  his  voluntary 
engagement,  and  when  be  learned,  as  It  is 
admitted  he  did,'  tbat  his  work  had  be- 
come more  dangerous  by  reason  of  tbe  defect 
•  •  ♦  be  had  his  election  to  quit  the  serv- 
ice or  assume  the  risk  arising  from  the  de- 
fect. A  servant  not  only  assumes  all  the 
usual  and  known  dangers  Incident  to  his 
employment,  but  also  takes  upon  himself  the 
rii^  arising  from  defective  tools,  and  ma- 
chinery. If  after  the  employment  be  knows 
of  tbe  defect,  and  voluntarily  continues  In 
the  service  without  objection.  The  law,  bow- 
ever,  creates  an  exception  or  modification  of 
that  rule,  where  the  servant  after  acquiring 
knowledge  of  a  defect,  gives  notice  of  tbe 
same  to  tbe  master,  and  tbe  master  promises 
to  remedy  tbe  defect  •  •  •  By  the  prom- 
ise a  new  relation  Is  created,  whereby  tbe 
master  Impliedly  agrees  tbat  tbe  servant 
shall  not  be  held  to  have  assumed  the  risk 
for  a  reasonable  time  following  tbe  promise." 


Morden  Frog  ft  Crossing  Works  ▼.  Fries,  22S 
111.  246,  81  N.  B.  862.  "But  the  rule  which 
exempts  an  employs  from  assuming  tbe  risk 
where  a  promise  to  repair  is  made  is  designed 
for  the  benefit  of  those  engaged  In  work 
where  machinery  and  materials  are  used  of 
which  tbe  employg  has  little  knowledge,  but 
it  does  not  apply  to  ordinary  labor  which 
only  requires  the  use  of  implements  with 
which  the  employe  Is  entirely  familiar." 
Webster  Mfg.  Co.  v.  Nlsbet,  202  111.  273,  68 
N.  E.  936.  In  the  case  Jnst  cited,  the  plain- 
tiff, a  blacksmith,  had  been  furnished  with 
a  "backing  hammer,  the  face  of  which  bad 
become  somewtiat  chipped  and  out  of  repair." 
He  complained  to  the  master,  who  told  htan 
to,  "Go  ahead  and  use  It  now,  and  I  will  fix 
It,  or  get  some  one  to  fix  It  Don't  stop  that 
Job.  I  am  in  a  hurry."  Afterward,  while 
plaintiff  and  a  helper  were  engaged  on  the 
work,  a  small  particle  of  steel  flew  from  one 
of  the  hammers  as  the  helper  struck  a  blow, 
hitting  plaintiff  In  one  eye  and  destroying  the 
sight  The  Supreme  Court  of  Illinois  said : 
"The  evidence  In  this  record  wholly  fails  to 
prove,  nor  does  it  tend  to  prove,  that  the 
instrument  in  question — ^that  la,  tbe  backing 
hammer — was  in  any  sense  intricate  or  diffi- 
cult to  be  understood  by  plaintiff.  It  was 
simply  a  common  hammer,  and  like  an  ax, 
hoe,  spade,  or  other  simple  tool  used  in  or- 
dinary labor,  with  which  an  employ^  is  at- 
tirely  familiar.  There  is  an  entire  absence 
of  proof  that  tbe  labor  required  tbe  use  of 
complicated  machinery  or  appliances,  but  on 
tbe  contrary,  it  affirmatively  appears  that  It 
was  performed  with  a  simple  hand  tiammer. 
Nor  does  the  evidence  prove,  or  tend  to 
prove,  that  the  plaintiff  did  not  have  as  full 
and  complete  knowledge  of  Its  construction 
and  defects  as  bad  bis  master,  the  defend- 
ant Because  of  the  absence  of  evidence  on 
bebalf  of  plaintiff  below  establishing  or  fair- 
ly tending  to  establish  these  facts,  material 
and  essential  to  his  cause  of  action,  It  was 
error  to  refuse  the  defendant's  request  to 
withdraw  the  case  from  the  Jury."  In  tbe 
course  of  the  opinion,  the  decision  of  the 
Court  of  Appeals  of  New  Torii  in  Marsh  v. 
Chickering,  101  N.  T.  896,  5  N.  E.  66,  was 
quoted  with  approval,  where  it  was  said: 
"A  common  laborer  who  usee  agricultural  iai- 
plements  while  at  work  upon  a  farm  or  to 
a  garden,  or  one  who  is  employed  In  any 
service  not  requiring  great  skill  and  Judg- 
ment and  who  uses  the  ordinary  tools  em- 
ployed In  such  work,  to  which  he  Is  accus- 
tomed, and  In  regard  to  which  be  has  perfect 
knowledge,  can  hardly  be  said  to  have  a 
claim  against  his  employer  for  negligence  if, 
in  using  a  utensil  which  he  knows  to  be  de- 
fective, he  Is  accidentally  injured.  It  does 
not  rest  with  the  servant  to  say  tbat  tbe  mas- 
ter has  superior  knowledge,  and  has  thereby 
imposed  upon  bim.  He  fully  comprehended 
that  the  spade,  or  the  hoe,  or  the  ladder,  or 
the  Instrument  which  he  employed  was  not 
perfect,  and.  It  he  was  thereby  injured,  it 
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was  by  reaaon  of  hlB  own  fault  and  net^It- 
gence.  Tbe  fact  that  he  notified  the  master 
of  the  defect  and  aaked  him  for  another  in- 
atrument,  and  the  master  promised  to  fur- 
nish tbe  same,  in  such  a  case,  does  not  ren- 
der the  master  responsible  If  an  accident 
occurs.  •  •  •  A  rule  Imposing  such  a 
liability  would  be  fai^reaching,  and  would  ex- 
tend tbe  principle  stated  to  many  of  the  vo- 
cations of  life  for  wblch  it  was  nerer  in- 
tended. It  Is  one  of  a  Just  and  salutary 
character,  designed  for  the  benefit  of  employes 
engaged  in  work  where  machinery  and  ma- 
terials are  naed  of  which  they  can  have  but 
little  Icnowledge,  and  not  for  those  engaged 
in  ordinary  labor,  which  only  requires  the 
use  of  implements  with  which  tbey  are  en- 
tirely familiar."  Other  cases  In  Illinois  of 
like  tenor  are  as  follows:  Gunning  System 
V.  Lapolnte,  212  111.  274,  72  N.  B3.  393 ;  Mo- 
Cormlck  Machine  Co.  v.  Zakewskl,  220  111. 
522,  77  N.  E.  147 ;  Barbed  Wire  C!o.  v.  Max- 
well, 116  111.  App.  296;  Bowen  v.  Railway, 
117  111.  App.  9;  Packing  Co.  y.  Kertowicx, 
119  111.  App.  4S8;  Montgomery  Coal  Co.  y. 
Barringer,  218  111.  327,  75  N.  B.  900.  The 
doctrine  appears  to  be  firmly  established  by 
these  cases  that  the  servant  takes  upon  him- 
self tbe  risk  arising  from  defective  tools  and 
macbineiy  where,  knowing  of  the  defects,  he 
voluntarily  continues  in  service  without  ob- 
jection and  that  where  the  defective  tool  is 
.a  simple  appliance,  neither  tbe  objection  of 
the  servant  to  using  it,  nor  tbe  promise  of 
the  master  to  repair  or  replace  it  will  create 
a  liability  of  tbe  master  to  respond  In  dam- 
ages for  an  injury  caused  by  such  defect 

Further,  It  cannot  be  gainsaid  that  the  Su- 
preme Court  of  Illinois  (Judging  from  the 
reasoning  In  tbe  opinions  we  have  cited) 
would  classify  the  defective  hammer.  In  the 
present  case,  as  a  simple  tool.  The  learned 
counsel  for  plaintiff  points  to  the  fact  that 
it  was  being  used  to  drive  a  bolt  from  Its 
place  in  an  engine  as  proof  that  such  use 
was  of  an  intricate  nature,  calling  for  tbe  ex- 
ercise of  skill  and  training.  But  neither  tbe 
location  of  tbe  bolt  nor  the  fact  that  a  bolt 
was  being  driven  is  material  to  tbe  classifi- 
cation of  tbe  tool.  It  was  a  simple  Imple- 
ment. The  practice  of  driving  a  hammer  or 
chisel  with  a  sledge  is  as  common  as  It  Is 
simple,  and  requires  no  special  skill.  Com- 
mon laborers  In  working  on  tbe  streets,  In 
bonding  and  repairing  railroads,  in  quarries 
and  In  numerous  other  activities,  frequently 
employ  it  A  mashed  hammer  or  chisel  head 
is  a  defect  as  obvious  to  tbe  servant  as  to 
tbe  master,  and  one  knows  as  well  as  tbe 
other  that  particles  of  metal  are  likely  to  be 
detaclied  and  projected  with  force  when  steel 
fltrlkes  steel,  particularly  where  one  of  tbe 
meeting  surfaces  Is  worn  and  battered. 

It  is  manifest  from  what  we  havi  said  that 
tbe  learned  trial  Judge,  in  sustaining  the  de- 
orarrcr  to  tbe  evidence,  rightly  construed 
•Dd  applied  tbe  laws  of  Illinois. 

Tlie  Jodsment  is  aflinned.    AU  concur. 


MARSHALL  v.  CONSOLIDATED  JACK 

MINBS  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 

March  2,  190a) 

Death— PiaADiNO — Minor  Child. 

In  actions  by  surviving  parents  for  the 
death  of  a  minor  son.  It  must  be  alleged  and 
proved  that  deceased  was  unmarried  at  the  time 
of  his  death,  unless  the  allegations  and  proof 
raise- tbe  presumption  that  such  was  the  fact, 
and  In  an  action  to  recover  for  the  d^tb  of 
plaintiff's  minor  son  by  defendant's  negliKence, 
where  the  petition  alleged  that  he  died  unmar- 
ried, but  snch  fact  was  not  proved,  the  boy  be- 
ing above  the  age  of  consent,  there  is  no  pre- 
sumption that  he  died  unmarried. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  15,  Death,  SS  60,  64,  65!] 

Appeal  from  Circuit  Court  Jasper  Coun- 
ty;   Hugh  Dabbs,  Judge. 

Action  by  Lewis  Marshall  against  tbe  Con- 
solidated Jack  Mines  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

See  95  8.  W.  972. 

C.  C.  Spencer  and  A.  B.  Spencer,  for  ap- 
pellant   Mclntire  &  Scott  for  respondent 

BROADDUS,  P.  J.  This  action  is  to  re- 
cover damages  for  the  death  of  plalntlfTs 
son,  alleged  to  have  been  the  result  of  de- 
fendant's negligence. 

Tbe  petition,  among  other  allegations, 
states  that  the  plaintiff  is  the  father  and  sur- 
viving parent  of  tbe  deceased,  and  that  de- 
ceased was  a  minor  16  years  of  age,  unmar- 
ried, and  without  Issue  at  the  time  of  bis 
death.  There  was  no  evidence  that  tbe  de- 
ceased was  unmarried  and  childless  at  tbe 
time  of  his  death,  but  It  was  shown  that  be 
was  16  years  and  4  months  old  at  that  time. 
Under  this  state  of  the  evidence,  the  court 
was  asked  to  instruct  the  Jury  to  return  a  ver- 
dict for  the  defendant  which  tbe  court  re- 
fused. In  Sparks  v.  Railway  Co.,  31  Mo. 
App.,  loc.  cit  114,  there  was  no  allegation 
that  plaintiff's  son  was  immarrled  at  tbe 
time  of  bis  death.  The  court  held  that:  "As 
this  action  Is  statutory,  and  plalntlfTs  right 
to  sue  depends  on  the  fact  that  tbe  deceased 
left  neither  widow  nor  surviving  children, 
tbe  omission  to  aver  and  prove  such  fact  Is 
fatal  to  plaintiff's  recovery."  It  was  held 
that,  a  petition  alleging  that  deceased  was 
tbe  minor  son  of  plaintiff,  past  16  years  of 
age,  but  not  stating  that  he  was  unmarried, 
no  cause  of  action  was  stated.  Dulaney  v. 
Mo.  Pac.  Ry.  Co.,  21  Mo.  App.  597.  It  was 
held  In  a  later  case,  when  the  petition  did 
not  state  that  deceased  was  unmarried,  but 
was  six  years  of  age  at  tbe  time  of  his 
death,  that  the  allegation  was  sofficient  In 
view  of  the  statute  requiring  a  liberal  con- 
struction of  pleadings.  In  Bellamy  v.  Whlt- 
sell,  123  Mo.  App.  610,  100  S.  W.  514,  tbe  pe- 
tition alleged  that  the  deceased  was  13  years 
of  age.  We  held  that  tbe  presumption  was 
that  he  was  single  and  unmarried,  not  hav- 
ing arrived  at  the  age  of  consent  and  in- 
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capable  of  marriage.  At  common  law  the 
age  of  consent  In  males  Is  14  years.  It  Is 
to  be  gathered  from  what  has  been  said  by 
the  courts  of  this  state  that  the  petition  must 
allege  the  deceased  minor  was  unmarried, 
and  the  allegation  must  be  supported  by  sat- 
isfactory proof,  or  that  the  allegations  and 
proof  must  be  of  such  a  character  as  to 
raise  the  presumption  that  such  was  the 
fact.  Balrd  v.  Railway,  146  Mo.  265,  48  8. 
W.  7a;  Bellamy  t.  Whltsell,  supra.  But  no 
such  presumption  can  be  indulged  in  this 
case,  as  the  evidence  shows  that  the  deceased 
minor  was  of  the  age  of  consent,  and  there 
is  nothing  to  show  that  be  was  unmarried. 
Reversed  and  remanded.    All  concur. 


CANTBRBTTRT  ▼.  KANSAS  CITY. 

(Kansas  City  Court  of  Appeals.     Missouri. 

March  2,  1908.) 

1.  Judgment— Rks  Judicata. 

A  judgment  against  the  wife,  in  a  suit  by 
her  for  injuries,  is  not  res  judicata  as  to  an  ac- 
tion brought  by  her  husband  for  damages  to 
himself  by  reason  of  the  injuries  suffered  by  his 
Wife. 

SEA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  30,  Judgment,  |  1216.] 

2.  Appeai,  —  Rkvikw  —  Allowance  of  New 
Trial. 

If  there  is  any  substantial  evidence  in  favor 
of  the  losing  party  which  would  have  sustained 
a  verdict  had  it  been  for  bim,  the  court's  dis- 
cretion in  granting  a  new  trial  will  be  sustained 
on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  3,  Appeal  and  Error,  {f  3871--S873.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Thos.  H.  Reynolds,  Special  Judge. 

Action  by  John  M.  Canterbury  against 
Kansas  City.  Ttiere  was  a  verdict  for  plain- 
tut,  and  from  an  order  sustaining  a  motion 
for  a  new  trial  plaintiff  appeals.    Affirmed. 

Battle  McCardle  and  John  C.  Steams,  for 
appellant  Edwin  C.  Meservey,  City  Cotm- 
selor,  and  W.  H.  H.  Piatt,  Associate  City 
Counselor,  for  respondent 

ELLISON,  J.  This  action  is  for  damages 
to  plaintiff  on  account  of  personal  injuries 
suffered  by  his  wife  in  falling  on  one  of  de- 
fendant's sidewalks.  There  was  a  verdict 
for  the  plaintiff  In  the  trial  court  After- 
wards defendant  filed  a  motion  for  new  trial, 
which  the  court  sustained,  on  the  ground  that 
"the  verdict  was  against  the  weight  of  the 
evidence  as  to  the  obstructions  of  the  side- 
walk, and  as  to  contributory  negligence  of 
plaintiff's  wife."  Whereupon  the  plaintiff  ap- 
pealed from  such  order. 

It  seems  that  plaintiffs  wife,  herself, 
brought  an  action  against  the  defendant  city 
for  damages  alleged  to  have  resulted  to  her 
from  the  same  fall,  and  that  she  failed  In 
such  action.  That,  however,  in  an  exlianst- 
Ive  opinion  by  Judge  Lamm,  was  held  not  to 
l>e  res  adjndlcata  as  to  tbls  plaintiff.    Wo- 


mach  V.  St  Josepli,  201  Mo.  467,  100  &  W. 
443. 

But  we  find  ourselves  not  able  to  sustain 
plaintifTs  appeal.  The  ground  assigned  by 
the  trial  court,  that  the  verdict  is  against 
the  weight  of  the  evidence,  is  a  ground  that 
is  not  reviewable  here  except  in  those  ex- 
treme cases  where  there  Is  no  substantial  evi- 
dence in  behalf  of  the  successful  party.  If 
there  is  any  substantial  evidoioe'  In  favor  of 
the  losing  party  which  would  liave  sustained 
the  verdict  had  it  been  for  him,  then  the  ap- 
pellate tribunal  will  sustain  a  court's  discre- 
tion in  granting  the  new  trial.  Tills  Is  d(Hie 
more  for  the  reason  that  the  matter  of  pass- 
ing on  the  weight  of  evidence  is  the  province 
of  the  trial  court  But  one  new  trial  can  be 
granted  on  that  account,  but,  when  that  Is 
done,  we  do  not  interfere  short  of  an  abuse 
of  discretion.  We  discussed  the  question 
quite  recently  in  Karnes  v.  Winn,  106  S.  W. 
1098,  where  authorities  may  be  found.  See, 
also,  Crow  v.  Grow,  124  Mo.  App.  120,  100  S. 
W.  1123.  This  view  makes  it  unnecessary  to 
go  into  several  questions  raised  in  the  ex- 
liaustlve  briefs  presented  by  respective  coun- 
sel. 

An  examination  of  tb«  evidence  in  the 
cause  discloses  very  clearly  that  there  was 
substantial  evidence  which  tended  to  support 
defendant's  defense,  and  the  Judgment  most 
be  affirmed.    All  concur. 


WIGGINS  V.  ST.  LOmS  ft  S.  F.  R.  OO. 

(St  Louis  Court  of  Appeals.    Missouri.    Marcli 
8,  Ms.) 

DaKAGIS  —  RaILBOADS— FlBEB— Injubies  to 

Pbofebtt— Evidence. 

Where,   in   an  action   for  the  burning  of 

SlaintiFs  timothy  meadow  through  a  fire  set  by 
efendant's  locomotive,  the  evidence  ihowed  the 
injury  was  to  the  inheritance,  the  grass  roots 
being  burned  so  that  the  meadow  was  destroyed, 
evidence  as  to  the  amount  of  hay  that  could  be 
produced  on  the  land  i^rior  to  the  fire,  the  color 
of  the  soil,  and  the  price  of  hay  was  admiffiible 
on  the  question  of  damages. 

[Ed.  Note.— For  cases  in  pohit  see  Cent  Dig', 
vol.  15,  Damages,  I  464.] 

Appeal  fr<Hn  Circuit  Court,  Wayne  County ; 
Job.  J.  Williams,  Judge. 

Action  by  M.  F.  Wiggifts  against  the  St. 
Louie  ft  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

For  former  report,  see  110  Mo.  App.  482,  9& 
S.  W.  311. 

Jas.  Orchard,  for  appellant    V.  V.  Ing,  for 

respondent. 

600DE,  J.  This  is  an  action  to  recov» 
damages  for  the  burning  of  a  meadow  ot 
timothy  and  a  fence.  The  fire  was  set  by 
a  locomotive  of  the  defendant  The  case 
was  here  on  a  former  appeal,  and  was  re- 
versed chiefly  on  account  of  an  error  in  the 
Instruction  on  the  measure  of  damages.   The 
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court  then  ruled  that  the  true  measure  of 
damages  for  the  destmction  of  the  meadow 
was  the  difference  between  the  value  of  the 
premises  or  land  before  the  fire  and  after  It 
The  evidence  showed  the  Injury  was  to  the 
Inheritance.  The  grass  roots  were  burned 
so  that  the  meadow  was  destroyed.  Wiggins 
V.  RaUroad,  119  Mo,  App.  492,  95  S.  W.  311. 
On  the  retrial  the  court  Instructed  the  ]uty 
In  accordance  with  the  decision  on  the  former 
appeal,  and  tried  the  case  with  the  view  to 
ascertain  the  amount  ot  damage  done  to  the 
premises. 

On  the  present  appeal  the  defendant  com- 
plains of  the  admission  of  testimony  regard- 
ing the  amount  of  hay  that  could  be  produced 
ou  the  land  prior  to  the  flre,  the  color  of  the 
Boll,  and  the  price  of  hay.  This  testimony 
was  objected  to  as  irrelevant  and  Immaterial, 
because  the  proper  inquiry  was  as  to  the 
value  of  the  land  before  and  after  the  de- 
struction of  the  meadow ;  but  these  Inquiries 
were  permitted  Ity  the  court  as  a  means  of 
enabling  the  Juiy  to  get  at  said  value.  When 
witnesses  were  asked  to  testify  directly  re- 
garding the  value  of  the  land  before  and  aft- 
er the  flre,  defendant's  counsel  objected  to 
the  testimony.  We  hold  all  the  evidence 
received  by  the  court,  of  which  the  fore- 
going Is  an  Illustration,  was  properly  receiv- 
ed as  throwing  light  on  the  amount  of  dam- 
ages according  to  the  rule  of  measurement 
prescribed.  The  worth  of  the  land  with  the 
meadow  destroyed,  in  comparison  to  its  worth 
with  the  meadow  flourishing,  might  depend 
somewhat  on  all  the  facta  elicited. 

The  Judgment  iM  aflSrmed.    All  concur. 


C»NnNENTAIi  INS.  CO.  OP  NEW  YOKK 

V.  HURST. 

(Kansas  City  Court  of  Appeals.    Missouri. 

March  2.  1908.) 

1.  APFBAir— Rbcobd— Mattkbs  Not  Apfabbrt 
OF  Rbcobd— Nbw  Tbiai. 

On  appeal,  the  filinK  of  a  motion  for  new 
trial  must  oe  shown  bv  the  record  proper,  and 
the  statement  of  the  filing  and  setting  it  out  in 
the  bill  of  exceptions  is  not  sufficient. 

[BJd.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  S,  Appeal  and  Error,  U  2306-2309,  2957.] 

2.  Saxk— Bnx  or  Exokptionb— Extension  of 
Time  op  Filing. 

On  appeal,  the  extension  of  time  to  file  a 
bill  of  exceptions  must  be  shown  by  the  record 
proper,  and  stating  in  the  bill  of  exceptions  that 
It  was  given  is  insufficient. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol  3,  Appeal  and  Error,  S§  2306-2309,  2957.] 

3.  Saiie— Affidavit  fob  Affeai,. 

The  affidavit  for  appeal  and  allowance 
thereof  must  he  shown  by  the  record  proper, 
and  a  statement  thereof  in  the  bill  of  exceptions 
is  insofficient. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  fS  2312-2317,  2957.] 

<    SaHB— JUDGITENT. 

On  appeal,  the  judgment  entered  in  the  case 
most  be  shown  by  the  record  proper. 

[Ed.  Note. — For  cases  in  point,  see  Cent,  Dig. 
voL  3,  Appeal  and  Error,  U  2285-2287.] 


Appeal  from  Circuit  Court,  Atchison  Coun- 
ty;  W.  G.  Ellison,  Judge. 

Action  by  the  Continental  Insurance  Com- 
pany of  New  York  against  Clarence  Hurst  on 
a  premium  note.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Ai^)eal  dismissed. 

Fyke  &  Snider,  for  appellant  L.  D.  Bam- 
say,  for  respondent 

ELI/ISON,  J.  This  action  is  based  on  a 
promissory  note,  payable  in  Installments,  giv- 
en for  premium  on  a  policy  of  flre  insurance. 
The  judgment  in  the  trial  court  was  for  the 
defendant  and  the  plaintiff  company  appeal- 
ed to  this  court 

PlaintlCTs  abstract  of  the  record  proper 
consists  of  the  pleadings  in  the  cause.  It 
then  abstracts  the  bill  of  exceptions,  stating 
the  exceptions  taken  during  the  trial.  This 
Includes  the  motion  for  new  trial,  and  its 
being  overruled,  and  exceptions  thereto.  But 
the  flllng  of  a  motion  for  new  trial  must  be 
shown  by  the  record  proper.  The  statement 
of  its  flllng,  and  setting  it  out  in  the  bill  of 
exceptions,  will  not  sufllce.  Bower  v.  Dan- 
iel, 198  Mo.  817,  95  8.  W.  347.  So  as  to  the 
extension  of  time  to  flle  bill  of  exceptions. 
That  is  also  stated  in  the  bill  to  have  been 
given.  But  It  should  appear  in  the  record 
proper.  And  so  as  to  the  affidavit  for  ap- 
peal and  allowance  thereof.  These  are  juris- 
dictional. Beyond  this,  there  does  not  ap- 
pear to  be  any  Judgment  in  the  case.  None 
Is  referred  to,  either  In  record  proper  or  the 
bin  of  exceptions.  It  should  have  been  in 
the  former. 

The  appeal  must  be  dismissed.    All  concur. 


FLANBRY  v,  ST.  LOUIS  ft  S.  F.  B.  CO. 

(Kansas  City  Court  of  Appeals.    Miasonri. 
March  2,  1908.) 

1.  Railboadb— Accidents  at  Cbossinos— De- 
fects IN  Cbobbinos — Notice. 

Where  it  was  not  shown  that  defendant 
railroad  had  notice  of  defects  in  a  public  cross- 
ing on  its  road,  or  of  the  length  of  time  it  had 
been  defective,  plaintiff  may  not  recover  for  in- 
juries to  her  horse  and  buggy  by  being  stmck 
by  defendant's  train  because  of  such  defects. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  S  067.] 

2.  Sahb— Evidence— SuFFiciENCT. 

In  an  action  to  recover  for  injuries  to  plain- 
tiff's horse  and  buggy  by  being  struck  bv  defend- 
ant's train  at  a  crossing,  evidence  examined,  and 
held  to  justify  an  inference  by  the  jury  that 
plaintiff  was  the  owner  of  the  property  dam- 
aged. 

Appeal  from  Circuit  Court,  Janpest  Coun- 
ty;   Howard  Gray,  Judge. 

Action  by  Mahale  Flanery  against  the  St 
Louis  ft  San  Francisco  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

L.  F.  Parker  and  Woodruff  ft  Mann,  for 
appellant    EVank  L.  Forlow,  for  respondent 

BROADDUS,  P.  J.  This  suit  was  begun 
before  a  justice  of  the  peace,  where  it  was 
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tried  and  ai>pealed  to  the  circuit  conrt,  where 
plaintiff  obtained  a  Judgment,  from  which 
defendant  appealed. 

The  facts  are  that  on  the  4th  of  April, 
1905,  a  horse  and  bnggy  alleged  to  be  the 
property  of  the  plaintiff  was  struck  by  de- 
fendant's locomotive  at  a  irabUc  road  cross- 
ing, and  the  horse  killed,  and  the  buggy  and 
harness  damaged.  At  the  place  where  the 
collision  occurred  a  public  road  runs  north 
and  south.  The  railroad  track  of  defend- 
ant, west  of  the  public  road,  runs  from  the 
northwest  to  the  southeast.  At  a  distance  of 
from  30  to  100  feet  west  of  this  crossing,  the 
railroad  curres  and  crosses  the  public  toad 
nearly  due  east  and  west  About  60  feet 
south  of  the  railroad  an  electric  car  runs 
east  and  west.  The  horse  was  being  driven 
by  a  boy  of  18  years  named  Bass,  who  bad 
hired  it  for  the  occasion.  With  him  was  an- 
other boy  of  about  the  same  age,  who  has 
since  died.  The  driver  had  been  over  this 
road  two  or  three  times  previously  and  knew 
of  the  location  of  the  crossing  and  that  of  the 
street  car  line.  He  stated  that  it  was  in  the 
nighttime,  and  he  was  driving  in  a  walk; 
that  he  saw  a  light  approaching,  at  which 
time  he  was  right  at  the  crossing,  but  he 
thought  It  was  the.  light  of  an  electric  car, 
but  discovered  just  as  the  horse  got  onto  tlie 
track  that  It  was  that  of  the  railroad  train ; 
and  that  he  at  once  attempted  to  pnil  the 
horse  back,  bnt  it  seemed  that  she  could  not 
meve  backward,  and  the  locomotive  struck 
her  almost  instantly.  The  evidence  tended 
to  show  that  the  bell  was  not  rung  nor  the 
whistle  sounded  on  the  approaching  train. 
The  husband  of  plaintiff  testified  that  his 
wife  was  in  the  livery  business,  and  that  he 
was  conducting  It  for  her.  He  was  asked: 
"How  long  have  you  been  In  the  business?" 
He  answered:  "I  guess  about  10  or  12 
years."  He  then  was  asked:  "How  long 
have  you  owned  the  horse?"  He  answered: 
"Fire  years."  There  was  evidence  that  a 
plank  was  missing  in  defendant's  crossing, 
and  that  the  left  foot  of  the  horse  was  cut 
off  at  the  ankle,  and  the  shoe  to  that  foot 
was  not  to  be  found.  The  missing  plank  was 
just  inside  of  the  rail,  which  would  leave  a 
.  depression  there  of  about  four  Inches.  There 
was  no  evidence  as  to  the  length  of  time  the 
crossing  had  been  defective.  The  court  sub- 
mitted instructions  to  the  jury  .on  two 
grounds  of  negligence  alleged,  viz.,  failure 
of  defendant  to  ring  the  bell  or  sound  the 
whistle  as  it  approached  the  crossing,  and 
the  failure  of  defendant  to  maintain  the 
crossing  at  the  public  highway  In  a  reason- 
ably safe  condition. 

There  was  no  evidence  to  authorize  a  re- 
cdvery  on  the  last-named  theory,  as  it  was 
not  shown  that  defendant  had  notice  of  such 
defect  or  of  the  length  of  time  It  had  been  in 
sacb  condition.  Nixon  v.  H.  &  St  J.  Ry.  Co., 
141  Mo.  426.  42  S.  W.  942:  A.,  T.  &  8.  P. 
Ry.  Co.  T.  Kavanaugh,  1)33  Mo.  S4.  63  S.  W. 
374. 


Objection  is  made  to  fnatmction  numbered 
1  given  at  the  instance  of  tlie  plaintiff,  on 
the  ground  that  It  assumes  that  the  driver 
of  the  buggy  was  exercising  ordinary  care 
while  approaching  said  crossing;  bnt  we  do 
not  think  it  is  subject  to  that  objection.  And 
we  think  the  plaintiff  made  a  sufDcient  show- 
ing authorizing  a  submission  of  her  case  to 
the  jury  on  the  gronnd  of  the  fftilnre  of  de- 
fendant to  ring  the  bell  or  sound  the  whistle. 

It  is  claimed  there  is  no  proof  of  plaintitrs 
ownership  of  the  property,  but  we  think  there 
was.  It  was  somewhat  indefinite,  but  the 
plaintiff  is  entitled  to  a  liberal  construction 
of  the  testimony  as  to  that  matter,  and  the 
jury  might  fairly  infer  from  the  evidence 
that  she  was  such  owner,  in  the  absence  of 
contradictory  evidence. 

For  the  error  noted  the  cause  Is  reversed 
and  remanded.    All  concur. 


HILBURM  T.  PHENIX  INS.  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 

March  2,  1908.) 

1.  IHSUBANOE— Fiws    PoLiciBS— Actions— Is- 
sues— QUESnOR  FOB  JUET. 

In  an  action  on  a  fire  policy,  defended  on 
the  grounds  that  Insured  was  not  the  sole  owner 
of  the  property,  and  of  fraud  in  making  proof  of 
loss,  evidence  held  to  require  the  submission  of 
the  issue  to  the  Jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  |  1737.] 

2.  Same— Petition— Alleoatiom  as  to  No- 
tice ov  Loss. 

A  petition,  In  an  action  on  a  fire  policy, 
must  allege  the  giving  of  notice  of  the  loss :  that 
being  a  condition  precedent  to  a  right  to  re- 
cover. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  28,  Insurance,  S  1603.] 

3.  Same— Atleoations  as  to  Sitoation  or 
Pbopebtt. 

'  A  petition,  in  an  action  on  a  fire  policy, 
which  alleges  that  plaintiff  was  the  sole  owner 
of  the  property  insured,  that  she  had  complied 
with  the  conditions  of  the  policy,  that  she  bad 
made  proof  of  her  loss,  that  she  and  insurer  had 
failed  to  agree  as  to  the  amount  of  the  loss,  that 
insurer  had  failed  to  submit  the  matter  to  ar- 
bitration, as  required  by  the  policy,  etc.,  is 
fatally  bad  for  not  alleging  that  the  property  at 
the  time  of  the  loss  was  in  the  building  descril>- 
ed  in  the  petition. 

4.  Sake  —  Allgqation  ov  JuBiSDicnoRAi, 
Facts. 

A  petition,  in  an  action  on  a  fire  policy, 
must  allege  that  the  property  destroyed  was  at 
the  time  of  its  destruction  in  the  county  in  which 
the  action  is  brought ;  that  being  a  necessary  al- 
legation to  show  juriigdiction. 

5.  Same— Allegations  That  Amount  Clahc- 
ED  IS  Due. 

A  petition,  in  an  action  on  a  fire  policy, 
should  allege  that  the  sqm  claimed  is  due  and 
payable. 

6.  Sake  —  Axuqations  ab  to  Vaj.ub  of 
Pbopebtt. 

A  petition,  in  an  action  on  a  fire  policy, 
should  allege  the  value  of  the  property  destroyed. 
[EM.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  28.  Insurance.  |  1002.1 

7.  PLEADINO— JUDaMKRT  OR  Pleadiros. 

Where,  in  an  action  on  a  fire  policy,  the 
answer  alleged  that  plaintiff  was  not  the  sole 
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owner  of  tbe  property  destroyed,  that  the  had 
CToaaly  misrepresented  the  value  of  the  prop- 
erty in  her  application  and  In  her  proof  of  loss, 
and  the  reply  merely  denied  "each  and  every  al- 
leeation  of  the  new  matter"  contained  In  the 
answer,  the  refusal  to  grant  a  motion  for  Judg- 
ment fM  defen&uit  on  the  pleadings  was  errone- 
ons. 

Appeal  from  Clrcalt  Court,  Baron  County; 
Samnel  Davis,  Special  Judge. 

Action  by  Susan  Hllbnm  against  the  Fhe- 
blz  Insurance  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed 
•Bd  remanded.- 

Cole,  Bnmett  &  Moore,  for  appellant  H. 
W.  Tlmmonds,  for  respondent 

BROADDUS,  P.  J.  This  la  a  suit  to  re- 
cover on  a  Are  Insurance  policy.  The  policy 
was  Issued  on  the  14th  day  of  June,  1906,  on 
certain  household  furniture,  useful  and  oma- 
moital,  claimed  by  plaintiff  as  her  property. 
The  fire  occurred  on  the  29tb  day  of  August 
1906.  The  policy  recites  that  It  was  Issued 
at  Mlnden  Mines,  Mo.,  and,  after  giving  a 
somewhat  general  description  of  the  property, 
locates  them  In  a  frame  building  on  a  certain 
lot  In  said  dty  of  Minden  Mines.  The  peti- 
tion alleges  that  the  plaintiff  was  the  sole 
and  unconditional  owner  of  the  property  In- 
sured, that  she  has  complied  with  all  the 
conditions  required  of  the  policy,  that  in  due 
time  she  made  proof  of  her  loss,  that  she  and 
defendant  failed  to  agree  as  to  the  amount  of 
her  loss,  and  that  defendant  failed  to  submit 
the  matter  to  arbitration  as  required  by  the 
policy.  She  also  alleges  demand  and  refusal 
of  defendant  to  pay  for  her  said  loss.  The 
defendant  filed  for  answer  a  general  denial, 
but  afterwards  withdrew  it  and  filed  a  de- 
murrer, the  substance  of  which  is  that  the 
petition  does  mot  state  a  cause  of  action; 
that  It  "is  too  vague,  uncertain,  and  indefinite 
in  Its  allegations  as  to  notice,  proof  of  loss, 
conditions  of  the  policy,  and  compliance 
therewith,  value  and  location  of  the  property 
at  time  of  insurance  and  fire,  and  when,  If 
ever,  the  alleged  claim  of  plaintiff  became  due 
and  payable."  The  court  overruled  the  de- 
murrer, and  defendant  filed  its  answer.  The 
answer  admits  the  issuing  of  the  policy  as 
alleged,  and  then  proceeds  to  set  up  various 
defenses,  viz.:  "(1)  That  plaintiff  was  not 
the  sole  owner  of  the  goods,  Iier  husband  hav- 
ing an  interest  therein;  (2)  that  In  her  orcl 
application  she  bad  misrepresented  as  to  pre- 
vious fires,  whereas  she  really  had  had  three; 
(3)  that  in  her  application  she  bad  grossly 
misrepresented  as  to  the  value  of  the  goods 
she  wanted  Insured;  (4)  that  the  day  before 
the  fire  she  had  purchased  and  taken  home  a 
gallon  of  gasoline  In  violation  of  the  policy, 
she  having  no  gasoline  stove;  (5)  that  In  her 
alleged  proof  of  loss  she  grossly  misrepresent- 
ed the  value  of  the  property  destroyed  to 
mislead  tbe  defendant;  (6)  that  in  her  pre- 
vions  examination  under  oath  she  falsely  tes- 
tlSed  that  among  the  articles  lost  were  a 
steel  range  of  tbe  value  of  $60,  and  one  or^ 
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gan  of  tbe  value  of  $125,  whereas  they  had 
been  lost  in  a  previous  fire  at  Springfield, 
Mo."  The  defendant  in  its  answer  tendered 
back  the  premium  paid,  and  asked  that  the 
policy  be  canceled.  The  plaintiff  for  a  reply 
to  said  answer  denied  "each  and  every  alle- 
gation of  the  new  matter  therein  contained." 
The  defendant  moved  for  a  Judgmoit  upon 
tbe  pleadings  because  of  the  Insufficiency  of 
the  r^ly.  This  motion  was  overruled  by  tbe 
court  The  defendant  also  raised  objection 
to  the  sufficiency  of  the  petition  on  the  In- 
troduction of  plaintiff's  testimony.  The  Judg- 
ment was  for  the  plaintiff,  from  which  de- 
fendant appealed. 

The  court  submitted  to  the  Jury  on  proper 
Instruction  tbe  Issues  raised  on  the  second 
and  third  special  defenses  pleaded  in  defend- 
ant's answer.  As  to  the  ownership  of  the 
goods  the  plaintiff  was  the  only  witness  who 
testified.  She  testified  that  the  goods  belong- 
ed to  her.  She  was  asked  on  cross-examina- 
tion as  follows:  "Q.  Did  not  your  husband 
furnish  some  of  the  money  to  buy  some  of 
the  goods?  A.  No,  sir.  Q.  Did  you  not  so 
testify  on  September  23d  in  your  cross-ex- 
amination? A.  My  husband  had  an  interest 
in  the  goods  after  I  had  them,  of  course.  I 
made  a  mistake.  Q.  In  that  examination  did 
not  you  give  this  testimony?  I  will  read  the 
question:  'Q.  Did  your  husband  give  you  the 
money  to  buy  these  goods  with  what  you 
lost  at  Mlnden  Mines?  A.  It  was  money 
from  the  Insurance  company.  I  bought  goods 
back  with  it'  Q.  He  didn't  give  you  the 
money?  A.  Well,  I  suppose  he  helped  me 
some.  He  was  sitting  there,  and  had  been 
drinking  that  day,  and  In  order  to  get  peace 
I  had  to  say  he  helped  me  some."  As  there 
was  an  issue  as  to  ownership  of  the  goods 
In  which  the  affirmative  devolved  upon  plain- 
tiff, the  defendant  was  entitled  to  have  that 
issue  submitted  to  tbe  Jury.  The  plaintiff  on 
her  examination  in  chief  testified  that  the 
goods  destroyed  were  of  the  value  of  from 
$500  to  $800.  On  cross-examination  she  stat- 
ed that  a  certain  steel  range  was  of  the 
value  of  $65  and  a  Crown  organ  was  of  the 
value  of  $125.  It  appeared  that  she  had  had 
a  previous  loss  by  fire  at  Springfield,  Mo. 
The  proof  of  loss  made  by  her  in  that  case 
was  put  in  evidence  by  the  defendant.  In 
this  proof  of  loss  she  placed  the  value  of  the 
range  at  $40,  and  that  of  the  organ  at  $65. 
And  she  made  oath  in  that  statement  that  all 
of  her  furniture  was  entirely  destroyed  by 
fire.  She  explained,  however,  that  these  ar- 
ticles were  not  destroyed  by  the  fire  at 
Springfield,  but  that  they  were  Injured;  that 
the  agents  of  the  company  in  that  case  knew 
they  bad  not  been  so  destroyed,  and,  after  a 
settlement  with  her  as  to  her  loss,  turned 
over  to  ber  all  the  property  that  had  not  been 
destroyed.  Including  these  articles.  She  also 
gave  as  an  explanation  for  the  small  valua- 
tion she  placed  upon  them  wab  that  her  law- 
yer told  her,  as  she  had  more  property  de- 
stroyed than   was  necessary  to  cover  the 
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amoimt  of  the  policy,  to  put  the  yaloatlon 
low.  Under  this  state  of  the  evideace  the 
court  should  have  submitted  to  the  Jury  the 
questton  whether  plaintiff  had  been  guilty  of 
fraud  In  making  out  her  proof  of  loss.  Thwe 
was  no  evidence  to  support  the  fourth  de- 
fense set  up  In  the  answer. 

The  sixth  defense  set  out  is  but  a  repeti- 
tion of  the  fifth,  for  which  reason  It  demands 
bo  further  notice. 

Various  objections  are  made  to  the  suffl- 
dency  of  the  petition,  some  of  which  we  will 
notice:  The  first  is  that  notice  of  loss  is  not 
pleaded.  There  Is  no  specific  averment  to 
that  effect,  and  there  Is  nothing  from  which 
it  could  by  the  most  liberal  construction  be 
implied.  It  is  well-settled  law  that  such  no- 
tice should  be  pleaded.  It  is  a  condition  pre- 
cedent to  plaintlfTs  right  to  recover.  Burn- 
ham  T.  Insurance  Co.,  76  Mo.  App.  394;  Bur- 
gess T.  Insurance  Co.,  114  Mo.  App.  169,  89 
S.  W.  668.  Second,  that  the  petition  does  not 
allege  that  the  property  at  the  time  of  the 
loss  was  in  the  buildiing  described  In  the  pe- 
tition. This  objection  is  well  talsen.  By  a 
strained  construction  of  the  pleading  it  might 
be  implied  that  the  goods  were  In  the  build- 
ing where  they  were  insured  when  destroyed 
by  fire,  which  would  perhaps  be  sufilcient 
after  verdict.  Jones  v.  St  Joseph  Fire  & 
Marine  Ins.  Co.,  66  Mo.  344 ;  Gustin  v.  Con- 
cordia Ins.  Co.,  90  Mo.  App.  373;  Id.,  164 
Mo.  172,  64  8.  W.  178.  Third,  the  petition 
does  not  allege  that  the  property  was  in  Bar- 
ton county  when  destroyed.  This  was  a 
necessary  allegation  to  show  Jurisdiction. 
TbomassoB  v.  Insurance  Co.,  114  Mo.  App. 
109,  89  a  W.  664,  1135.  Fourth,  there  is  no 
allegation  that  the  sum  claimed  Is  due  and 
payable.  It  was  a  necessary  allegation. 
Wright  &  Sons  v.  Fire  Ins.  Co.,  73  Mo.  App. 
367;  Sappington  v.  Insurance  Co.,  72  Mo. 
App.  74 ;  Jewelry  Co.  v.  Bertlg,  81  Mo.  App. 
3^.  Fifth,  the  petition  does  not  allege  the 
value  of  the  property  destroyed.  This  should 
have  been  alleged.  Boulware  v.  Insurance 
Co.,  77  Mo.  App.  648;  Gustin  v.  Insurance 
Co.,  supra.  It  is  unnecessary  to  discuss  the 
question  whether  the  allegation  was  good 
after  a  verdict,  as  the  cause  will  have  to  be 
reversed  for  other  grounds,  and  the  pleading 
can  be  amended,  not  only  in  that  respect,  but 
as  to  the  defects  to  which  we  have  referred. 

Before  the  case  proceeded  to  trial  the  de- 
fendant moved  for  a  judgment  on  the  plead- 
ing, which  the  court  overruled.  This  was 
error.  It  was  held  that  an  answer  which  de- 
nied "each  and  all  the  material  allegations 
in  said  petition"  waa  no  answer.  Pry  t. 
Railway  Co.,  73  Mo.  123.  In  Long  t.  Long, 
79  Mo.,  loc.  cit  649,  the  reply,  "plaintiff  de- 
nies each  and  every  allegation  not  herein  ad- 
mitted or  otherwise  pleaded  to,"  was  held  to 
be  bad.  A  similar  ruling  waa  made  in  After- 
bury  &  Nichols  v.  Hopkins  &  Scbrenk,  122 
Mo.  App.  172,  99  S.  W.  11.  The  reply  here 
waa  clearly  Insufficient  for  all  purposes,  but 
plaintiff  omtenda,  aa  there  was  no  new  mat- 


ter set  ont  in  tlie  answer,  a  reply  was  un- 
necessary. However,  it  did  contain  aver- 
ments of  new  matter,  which,  if  true,  would 
have  precluded  plaintifTs  right  to  recover. 

Ftor  the  errors  noted,  the  cause  la  reversed 
and  remanded.    All  concur. 


VESSELS  ▼.  METROPOLITAN  ST.  RT.  CO. 

(Court  of  Appcala  of  Kansas  City.     Missouri. 

March  2,  1908.) 

1.  Cabbikbs— Oabbiaok  or   Passkroisbs— In- 

JUBIES— CORTBIBUTOBT     NBOLIOBNCB— DAM - 
OBROUS  POSmON— QUBBnOH  FOB  JDBT 

Whether  it  is  negligence  for  a  passenger 
with  the  knowledge  and  implied  assent  of  the 
trainmen  to  take  a  position  on  the  car  leas  safe 
than  that  of  riding  in  a  seat  is  a  question  for 
the  jury. 

[Ed.  Note.— For  cases  in  point,  sea  Cent.  Dig. 
vol.  9,  Carriers,  {§  1315-1320.] 

2.  Savb— Assumption  or  Risk. 

A  passenger,  by  riding  on  the  running 
board,  assumes  only  the  risks  incidental  to  that 
position,  and  not  those  resulting  from  the  fail- 
ure of  the  carrier's  servants  to  observe  dae 
care  in  the  management  of  the  car. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §§  1375-13§2.] 

3.  SaMB— QtJESTION    FOB    JUBT— NEOLIOBHCB— 
CONTBIBUTOBT    NEGLIGKNCE. 

Evidence,  in  an  action  by  a  passenzer  to 
recover  for  personal  injuries,  considered,  and 
held  sufficient  to  take  the  case  to  the  jury  on  the 
questions  of  negligence  and  contributory  negli- 
gence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  »  1315-13^r.] 

4.  Samb— Speed  of  Cab. 

In  an  action  by  a  passenger  on  a  street  car 
to  recover  for  injuries  received  by  striking  a 
wagon  which  the  car  was  passing,  evidence  that 
the  car  was  running  at  its  usual  speed  when  the 
danger  was  discovered,  and  that  no  effort  was 
made  to  reduce  the  speed  until  plaintiff  was  in- 
jured, is  sufficient  to  justify  submitting  to  the 
jury  the  question  whether  the  gripman  ran  the 
car  rapidly  past  the  wagon. 
6.  Words  and  Piibases— "Rapidly." 

The  word  "rapidly"  is  to  be  construed  in 
the  li^ht  of  the  circumstances  of  the  particular 
situation,  and  a  car  is  running  rapidly,  if,  while 
running  at  its  usual  speed,  it  attempts  to  pass 
a  wagon  in  the  middle  of  a  block,  so  close  to 
the  track  as  to  threaten  a  collision,  without  re- 
ducing speed. 

6.  NEQUOENCK    —    lN8TBUCm0N»— CoRTUBn- 
TOBY    NEOLIGENCE   OF   INFANT. 

It  is  not  prejudicial  error,  in  an  action  to 
recover  for  personal  injuries  to  an  infant,  to  In- 
struct that  "due  care  on  the  part  of  an  infant 
does  not  require  the  judgment  and  thoughtfnl- 
ness  that  would  be  expected  of  an  adult  person 
under  the  same  circumstances,  •  •  •  "  aa 
attention  is  simply  directed  to  a  peculiarity  of 
infantile  nature  with  which  every  person  of 
ordinary  understanding  is  perfectly  temiliar. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  87,  Negligence,  «§  382-394.] 

7.  Samb. 

Due  care  on  the  part  of  an  infant  does  not 
require  the  judgment  and  thoughtfulness  that 
would  be  expected  of  an  adult  person  under  the 
same  circumstances,  but  it  is  sufBcIent  if  be  ex- 
ercised that  degree  of  care  which  under  like 
circumstances  would  reasonably  be  expected  of 
one  of  his  years  and  capacity. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dl?. 
vol  87,  Negligence,  U  121-129.] 
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8.  Cabsiebs— Carsiaob   of   Pabsenobbs— Iit- 

JCBIES— CONTBlBinrOBT    Negligenob— Psox- 

iMATE  Cause. 

Although  a.  passenger  mar  be  negligent  In 
standing  on  the  running  board  of  a  car,  if  the 
gripman,  knowing  of  his  dangeroun  position,  and 
that  there  is  danger  of  his  striking  a  wagon 
which  the  car  is  about  to  pass,  talcos  no  pre* 
cautions  for  his  safety,  and  he  is  injured,  the 
proximate  cause  of  the  injury  is  the  negligence 
of  the  carrier. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {$  1^15-1248.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Jackson  L.  Smith,  Special  Judge. 

Action  by  Earl  B.  Vessels,  by  Frederlcka 
Vessels,  bis  next  friend,  against  the  Metro- 
politan Street  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

■Tohn  H.  Iiucas,  F.  O.  Johnson,  and  C.  0. 
Madison,  tor  appellant  W.  O.  Cardwell  and 
G.  M.  Johnston,  for  respondent 

JOHNSON,  J.  Plaintiff  was  Injured  while 
riding  as  a  passenger  on  a  street  car  operat- 
ed by  defendant  and  sues  to  recover  the 
damages  sustained,  on  the  ground  that  they 
were  caused  by  the  negligence  of  defendant. 
Verdict  and  Judgment  were  for  plaintiff,  and 
defendant  appealed. 

The  first  complaint  of  defendant  relates 
to  the  refusal  of  the  trial  court  to  instruct 
the  jury  peremptorily  to  return  a  verdict  in 
its  favor.  At  about  6  o'clock  In  the  after- 
noon of  February  2,  1904,  plaintiff,  a  minor, 
became  a  passeuger  on  an  east-bound  cable 
train  operated  by  defendant  on  one  of  its 
lines  of  street  railway  in  Kansas  City.  He 
boarded  the  grip  car  at  Ninth  and  Broadway 
streets.  Intending  to  ride  to  Main  street  a 
distance  of  five  blocks,  and  stood  on  the  run- 
ning board.  He  states  that  the  coach  was 
i-rowded  and  the  grip  car  "pretty  well  filled" 
with  passengers,  and  gives  this  as  the  rea- 
son tor  not  seating  himself.  Running  at  usu- 
al speed,  the  car  approached  a  point  where 
a  coal  wagon  was  backed  to  the  sidewalk  to 
unload.  It  stood  crosswise  in  the  street  t)e- 
tween  the  track  on  which  the  train  was  com- 
ing and  the  curb,  and  the  horses  had  been 
turned  to  the  west  and  stood  at  a  right  angle 
to  the  line  of  the  wagon.  This  position 
threw  the  bub  of  the  right  forward  wheel  so 
close  to  the  track  that  when  the  car  passed, 
the  hub  projected  a  few  inches  over  the  run- 
ning board  on  which  plaintiff  stood.  Plain- 
tiff states  be  was  standing  with  his  face  to 
the  north,  looking  Into  the  car,  and  the  first 
he  knew  of  the  wagon  was  when  the  grip- 
man  warned  him  to  "Look  out  for  the  wag- 
on T'  He  Immediately  looked  ahead,  saw  the 
wagon,  and  attempted  to  step  up  to  the  floor 
of  the  car;  but  before  he  could  complete  the 
movement  the  wagon  hub  struck  his  left 
ankle  and  injured  him.  Further,  he  states 
that  when  warned  by  the  gripman,  the  wag- 
on was  some  25  feet  ahead  of  the  car,  and 
that  the  gripman  made  no  effort  to  reduce 
speed.    Tlie  gripman  testified  that  as  he  ap- 


proached the  wagon,  he  "slowed  down,"  and 
told  plaintiff  to  "step  up  off  of  the  footboard, 
that  he  was  liable  to  get  knocked  off  there"; 
that  no  attention  was  given  to  the  warning; 
and  tliat  plaintiff  collided  with  the  head  of 
one  of  the  horses,  causing  it  to  shift  the  posi- 
tion of  the  wagon  tongue  in  a  way  to  run 
the  end  thereof  against  the  passing  coach. 
Plaintiff  was  thrown  to  the  street  The  neg- 
ligence averred  in  the  petition  is  "that  said 
car  was  being  run  carelessly  and  negligent- 
ly at  full  speed  by  the  said  wagon  at  the 
said  time;  that  the  gripman  saw,  or  by  the 
exercise  of  due  care  could  have  seen,  said 
wagon  standing  in  such  close  proximity  to 
the  tracks  of  said  company;  and  that,  im- 
mediately after  the  gripman  spoke  to  this 
plaintiff  as  aforesaid,  his  left  foot  was  struck 
by  the  hub  of  said  wagon,  or  some  other 
part  of  the  wagon,  and  by  reason  of  wlilch  he 
was  knocked  from  the  car  and  thrown  upon 
the  pavement  with  great  force  and  violence," 
etc.  The  answer  contains  a  general  denial 
and  a  plea  "that  If  plaintiff  received  any 
injuries  at  the  time  mentioned  in  said  peti- 
tion, the  same  were  caused  by  plaintiff's 
own  fault  and  negligence." 

All  of  the  witnesses  for  defendant  state 
that  some  of  the  seats  in  the  grip  car  were 
not  occupied,  and,  as  plaintiff  does  not  state 
positively  to  the  contrary,  we  shall  assume 
that  be  could  have  found  a  seat  but  in- 
stead, chose  to  stand  on  the  footboard  for 
the  short  distance  he  bad  to  go.  It  was  not 
negligence  i>er  ae  for  plaintiff,  with  the 
knowledge  and  implied  assent  of  the  train- 
men, to  take  a  position  on  the  car  less  safe 
than  that  of  riding  in  a  seat  Whether  or 
not  such  conduct  was  negligent  was  a  ques- 
tion of  fact  for  the  jury  to  decide.  The  only 
risks  assumed  by  plaintiff  -  were  those  inci- 
dental to  the  position  he  selected,  and  not 
those  which  might  result  from  the  failure  of 
defendant's  servants  to  observe  due  care  in 
the  management  of  the  car.  Plaintiff  for- 
feited none  of  his  rights  as  a  passenger,  and 
defendant  owed  him  the  duty  of  exercising 
the  highest  degree  of  care  to  avoid  injuring 
him.  Knowing  that  plaintiff  was  where  he 
might  receive  an  injury  from  the  wagon.  It 
was  the  duty  of  the  gripman  not  only  to 
warn  him  of  the  danger,  but  when  he  saw 
the  warning  was  not  being  heeded  with  prop- 
er alacrity,  to  stop  the  car  to  avoid  injuring 
him.  From  the  evidence  of  plaintiff,  it  ap- 
pears that  the  gripman  had  knowledge  of 
the  danger  in  sufficient  time  to  stop  the  car, 
that  plaintiff  did  not  receive  the  warning 
in  time  to  escape,  and  that  he  acted  for  his 
own  safety  with  all  reasonable  expedition. 
With  these  facts  before  him,  the  learned  trial 
Judge  could  not  well  do  otherwise  than  to 
send  to  the  Jury  as  Issues  of  fact  the  ques- 
tions of  the  negligence  of  defendant  and  the 
contributory  negligence  of  plaintiff.  Well- 
meyer  v.  Transit  Co.,  198  Mo.  527,  95  S.  W. 
825;  Sweeney  v.  Railway,  IBO  Mo.  386,  51 
S.  W.  682;    Parks  v.  Railway,  178  Mo.  K)6, 
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77  S..W.  70,  101  Am.  St  Rep.  425;  Seymour 
▼.  BaUroad.  114  Mo.  266,  21  S.  W.  739;  Wlll- 
mott  y.  Railway,  106  Mo.  S3S,  17  S.  W.  490. 

Objection  la  made  to  the  submission.  In 
the  first  Instruction  given  at  the  request  of 
plaintiff,  of  the  question  of  -vfbether  the  grip- 
man  ran  the  car  rapidly  jMtEit  the  wagon. 
Claim  is  made  that  there  Is  fio  evidence  that 
the  car  was  run  at  rapid  speed.  We  think, 
when  fairly  Interpreted,  the  evidence  of 
plaintiff  does  tend  to  show  that  the  car  was 
running  at  usual  speed  when  the  danger  was 
discovered,  and  that  no  effort  was  put  forth 
to  lower  speed  until  plaintiff  was  struck. 
The  word  "rapidly"  Is  to  be  construed  In  the 
light  of  the  circumstances  of  the  particular 
situation.  To  attempt  to  pass  a  wagon  sta- 
tioned In  the  middle  of  a  block  so  close  to 
the  track  as  to  threaten  a  collision,  without 
reducing  speed,  obviously  would  be  to  run 
by  rapidly.  The  point  must  be  ruled  against 
the  contention  of  defendant 

The  words  italicized  In  the  following  In- 
struction are  criticised:  "The  Jury  are  in- 
structed that  due  care  on  the  part  of  an  in- 
fant does  not  require  the  judgment  and 
thoughtfulnesa  that  would  be  expected  of  an 
adult  person  under  the  same  oircumstances, 
and  If  the  Jury  believe  from  the  evidepce 
that  the  plaintiff  was  an  Infant  under  the 
age  o(  14  years,  and  that  he  exercised  that 
degree  of  care  which  under  like  circumstan- 
ces would  reasonably  be  expected  of  one  of 
bis  years  and  capacity,  then  plaintiff  would 
not  be  guilty  of  contributory  negligence."  It 
was  not  prejudicial  error  for  the  court  to 
direct  attention  to  a  peculiarity  of  Infantile 
nature  with  which  every  person  of  ordinary 
understanding  Is  perfectly  familiar,  and 
about  which  there  can  be  no  difference  of 
opinion  among  reasonable  minds.  What  we 
said  In  Mann  v.  Railway,  123  Mo.  App.  488, 
100  S.  W.  566,  is  pertinent:  "The  conduct  of 
a  boy  12  years  old  should  not  be  measured 
by  the  standard  of  care  applied  to  an  adult 
because  the  Immaturity  of  youth  ordinarily 
embraces  not  only  an  imperfect  knowledge  of 
natural  facts  and  laws  and  of  the  proper  re- 
lation between  cause  and  effect,  but  when 
possessed  of  these  elements  necessary  to  the 
exorcise  of  reasonable  care,  it  still  lacks  the 
discretion,  thoughtfulness,  and  Judgment  pre- 
sumed to  be  an  attribute  of  the  ordinarily 
prudent  adult,  and  which  may  be  said  to 
come  only  with  experience.  Thoughtlessness, 
Impulsiveness,  and  Indifference  to  all  but 
patent  and  imminent  dangers  are  natural 
traits  of  childhood  and  must  be  taken  Into 
account  when  we  come  to  classify  the  con- 
duct of  a  child."  Anderson  ▼.  Railway,  161 
Mo.  411,  61  S.  W.  874;  Burger  v.  Railway. 
112  Mo.  238,  20  S.  W.  430,  34  Am.  St  Rep. 
379.  Cases  are  plentiful  where  the  act  of 
the  Infant  has  been  so  glaringly  dangerous 
that  courts  have  pronounced  It  negligence  in 
law  even  In  a  person  of  the  age  of  the  actor. 
Payne  y.  Railroad,  136  Mo.  562,  38  S.  W. 
ao&    And  where  the  iasue  of  contributory 


negligence  Is  submitted  as  one  of  fact  it  fre- 
quently becomes  the  duty  of  the  Jury  to  de- 
termine whether  the  infant  in  the  given  situ- 
ation, while  In  the  exercise  of  what  would 
be  reasonable  care  for  one  of  his  years  and 
apparent  understanding,  should  not  have 
done  the  thing  that  would  have  been  expect- 
ed of  an  ordinarily  prudent  person  of  ma- 
ture age;  but  this  is  consistent  with  the  rule 
that  the  standard  by  which  the  conduct  of 
an  immature  person  is  to  be  measured  is  dif- 
ferent from  that  applicable  to  adults.  In  ef- 
fect It  is  but  the  finding  of  court  or  Jury 
that.  Judged  by  either  standard,  the  act  was 
excessive,  or  that  but  one  reasonable  course 
of  conauct  was  oi)en,  either  to  an  adult  or 
to  an  infant  of  the  age  of  the  plaintiff.  The 
principle  declared  in  the  instruction  being 
sound,  we  do  not  perceive  that  defendant 
could  have  been  injured  by  it. 

Our  discussion  of  the  demurrer  to  the  evi- 
dence contains  a  sufficient  answer  to  the 
remaining  objections  urged  by  defendant 
against  the  Instructions  given  at  the  instance 
of  plaintiff.  There  is  evidence  in  the  record 
which  strongly  tends  to  show  that  the  grip- 
man  actually  discovered  the  peril  In  time  to 
have  averted  the  injury,  had  he  acted  with 
reasonable  promptitude  and  Judgment.  Aj>- 
plying  to  this  hypothesis  of  facts  the  salu- 
tary principle  of  the  humanitarian  doctrine, 
the  facts  that  plaintiff  may  have  been  neg- 
ligent either  in  standing  on  the  running  board 
or  in  not  looking  ahead  for  possible  danger 
will  not  absolve  defendant  from  liability, 
for  the  reason  that  such  facts,  if  either  or 
both  existed,  did  not  absolve  defendant  from 
the  duty  of  availing  itself  of  the  last  fair 
chance  it  was  offered  of  protecting  its  pas- 
senger against  injury.  Its  failure  to  perform 
that  duty  properly  should  be  regarded  as  the 
negligence  which  became  the  immediate 
cause  of  injury,  and,  as  such.  It  occupied  the 
entire  field  of  the  proximate  cause.  Ross  y. 
Railroad,  113  Mo.  App.  600,  88  8.  W.  144. 

The  Judgment  is  affirmed.   All  concur. 


HATNOR  y.  EXCELSIOR  SPRINGS 

LIGHT,  POWER,  HEAT  & 

WATER  CO. 

(Kansas  City  (Toort  of  Appeals.    Missouri. 
March  2,  1908.) 

1.  EVIDKRCB— PaBOI.  BVIDKNCB— LOCATION  OV 

Bound  AST. 

On  an  issue  of  the  ownership  and  location 
of  a  well,  the  fact  that  the  title  deeds  of  the 
parties  were  introduced  in  evidence  to  show  on 
whose  land  the  well  was  does  not  prohibit  the 
Introduction  of  parol  evidence  to  show  the  loca- 
tion of  tlie  well  in  respect  to  the  boundary  line 
as  defined  in  the  deeds. 

[Eld.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  ||  2115-2122.] 

2.  Wateks  and  Water  Cottbses— Poiximoii 
OF  Well — Inbtbuctions— Nuisance. 

In  an  action  for  damages  for  the  pollution 
of  a  stream  which  rendered  a  well  on  plaintiff's 
land  useless,  an  instruction  permitting  recov- 
ery without  reference  to  defendant's  negligenos 
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to  proper,  ilnce  the  gravamen  of  the  action  !• 
not  negligence,  but  the  establishment  and  main- 
tenance of  a  nnisance,  and  the  fact  that  plaintiff 
alleged  in  her  petition  that  defendant  negligently 
tamed  the  injurions  aabstance  into  the  water 
course  is  immaterial. 
8.  Samb— Dominant  and  Sxevmnt  Estatb*— 

T7BE  of  WATEB   COT7B8E8. 

The  owner  of  a  dominant  estate  has  a  right 
to  use  a  stream  flowing  by  his  land  to  that  of 
a  servient  proprietor  in  such  a  manner  as  not 
to  interfere  with  Its  use  by  the  servient  owner, 
but  it  has  no  right  to  pollute  the  stream  and 
thereby  work  an  injury  to  the  servient  estate. 

SE!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  48,  WaUrs  and  Water  Courses,  ({  SS-fiTT] 

4,  PI.EAOIN43 — VABIANCB. 

Where  a  plaintiff  specifically  alleged  in  his 
petition  a  given  state  of  facts  as  constitutive 
of  his  cause  of  action,  he  must  recover  on  such 
facts,  and  no  others. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  39,  Pleading,  H  1300-1809.] 

6.  Appbal— Review— Habicless  Ebbob  —  In- 

KTBUCIION. 

Where,  in  an  action  for  damages  for  the 
poUntion  of  a  stream,  whereby  a  well  on  plain- 
tUTs  land  was  rendered  useless,  the  i>etit!on  al- 
I^;es  that  the  injurious  substances  were  dis- 
diarged  in  a  stream  which  passed  through  the 
property  of  both  parties,  and  from  the  stream 
reached  the  well,  an  instruction  permitting  re- 
covery without  regard  to  the  course  by  which 
the  injurious  substances  reached  the  well,  though 
error,  is  harmless;  there  being  no  evidence  by 
which  the  jury  could  find  that  the  injurious  snS- 
stances  reached  the  well  in  any  other  way. 

[SXL  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  S,  Appeal  and  Error,  }(  4219-4230.] 

6.  TBiAi/—lNsrBUCTioN8— Assumption  ab  to 

Facts. 

Where,  in  an  action  for  the  pollution  of  a 
well,  the  defense  was  that  plaintiff  was  not  the 
owner  of  the  well,  and  that  it  was  not  on  his 
land.  Instructions  on  behalf  of  plaintiff,  char- 
ging the  jury  as  to  the  liability  of  defendant 
for  the  pollution  of  "plaintiff's  well,"  assuming 
the  ownership  to  have  been  established,  is  erro- 
neous, and  is  not  cured  by_  an  instruction  on  be- 
half of  defendant  on  the  issue  of  ownership. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  8{  420-438.] 

Ai^eal  from  Circuit  Court,  Clay  County; 
J.  W.  Alexander,  Judge. 

Action  by  Olivia  Li.  Haynor  against  the 
Excelsior  Springs  Light,  Power,  Heat  &  Wa- 
ter Company  for  damages  for  the  pollution 
of  a  well.  From  a  judgment  for  plaintiff, 
defendant  apiieals.    Reversed  and  remanded. 

Craven  &  Moore,  for  appellant  Richard 
L  Bruce,  for  respondent. 

JOHNSON,  J.    Action  to  recover  damages 

alleged  to  have  been  caused  by  the  tort  of 

defendant  In  polluting  the  water  in  a  well. 

PlalntlfT  bad  judgment  In  the  sum  of  $100, 

■  and  defendant  KppealeA. 

Plaintiff  and  defendant  were  adjoining 
proprietors  In  the  city  of  Excelsior  Springs. 
PlalntUTs  residence  was  on  her  lot  and  de- 
fendant operated  a  gas  manufacturing  es- 
tablishment on  Its  property.  It  is  alleged 
In  the  petition  "that  on  said  premises  so 
owned  by  plaintiff  was  dug  a  well  which  had 
been  in  existence  and  use  for  many  years 
prior  to  the  erection  of  the  plant  of  defend- 
ant   *    *    *    which  said  well  contained  ex- 


cellent  living  water,  never  failing  In  capacity 
for  all  plaintiff's  needs,  mineral  in  Its  nature, 
and  very  wholesome,  and  which  said  well 
had  been  and  was  the  sole  dependence  of 
plaintiff  for  her  needs  In  that  respect  and 
for  her  family  for  many  years";  that  "de- 
fendant nsed  coal  or  other  substance  which 
produced  an  oil  or  grease  of  dark,  noisome, 
and  odorous  nature;  that  said  oil  or  grease 
was  conveyed  from  said  plant-  to  the  rear 
and  toward  the  north  from  said  plant  and 
permitted  by  defendant  to  escape  Into  and 
mingle  with  the  waters  and  In  the  bed  of  the 
Dry  Fork  of  Pishing  river,  a  natural  water 
course  with  well-defined  channel  and  banks, 
which  said  water  course  skirts  the  northern 
boundaries  of  the  premises  of  both  the  plain- 
tiff and  defendant;  that,  by  reason  of  such 
mingling  of  said  substance,  oil,  or  grease 
with  the  said  waters  and  In  the  bed  of  said 
stream  for  a  long  space  of  time,  the  said 
substance,  ell,  or  grease  became  mingled 
with  the  water  in  the  aforesaid  well  situated 
on  plalntifTs  premises  aforesaid;  that  de- 
fendant, wholly  disregarding  the  rights  of 
plaintiff,  did  so  negligently  and  willfully  per- 
mit said  substance,  oil,  or  grease  to  flow  In- 
to and  mingle  with  the  waters  of  said 
stream  and  In  the  bed  thereof,  and  thereby 
to  enter  Into  and  mingle  with  the  water  of 
plaintiff's  well,  that  the  water  of  said  well 
became  greasy,  oily,  odorous,  and  noisome, 
and  utterly  unfit  for  use  by  plaintiff,  so 
that  plaintiff  was  compelled  by  reason  of  the 
negligence  and  willful  acts  of  defendant 
aforesaid,  to  abandon  said  well  and  to  cease 
to  use  the  water  of  the  same,"  etc.  The  an- 
swer contains  a  general  denial  and  a  spe- 
cial denial  that  "the  well  mentioned  In  plain- 
tiff's petition  Is  located  on  the  premises 
therein  described  or  owned  by  plaintiff." 

It  appears  from  the  evidence  of  plaintiff 
that  the  wen  In  controversy  was  situated  on 
her  lot  about  100  feet  from  the  bank  of  the 
stream,  and  for  many  years  had  supplied 
plaintiff  and  her  family  with  wholesome  wa- 
ter sufficient  for  their  needs,  and  that  de- 
fendant manufactured  gas  on  the  adjoining 
premises,  and  In  1905  made  some  changes  in 
the  operation  of  its  plant  by  which  It  turned 
Into  the  stream  large  quantities  of  rank, 
oily  refuse  which  was  carried  downstream 
past  plalntifTs  property,  and  which,  In  time, 
reached  the  well  by  seepage  and  entirely  and 
permanently  destroyed  Its  usefulness.  De- 
fendant In  Its  evidence  did  not  deny  that 
It  used  the  stream  to  carry  off  the  refuse 
of  its  plant  Its  principal  contention  was 
that  the  well  was  not  owned  by  plaintiff,  but 
was  situated  a  few  feet  west  of  her  lot  On 
this  Issue  the  evidence  was  conflicting. 
Some  years  ago,  plaintiff,  who  then  owned 
the  land  Immediately  west  of  her,  conveyed 
it  by  warranty  deed,  wherein  it  was  describ- 
ed as  "lot  six  (6),  block  one  (1),  Craven's  ad- 
dition to  Excelsior  brings."  Witnesses  for 
plaintiff  testified  that  the  well  was  a  few 
feet  east  of  the  east  line  of  said  lot  6*  while 
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those  for  defendant  place  it  a  few  feet  west 
of  that  Une.  The  location  of  the  well  with 
respect  to  said  line  thus  was  made  an  issue 
of  fact,  and  the  conrt  properly  permitted 
the  parties  to  introduce  oral  evidence  on  that 
issue,  on  the  theory  that,  while  such  evidence 
could  not  be  received  for  the  purpose  of  con- 
tradicting the  descriptions  contained  in  the 
title  deeds  introduced  in  evidence,  it  was 
admissible  for  the  purpose  of  showing  the 
position  of  the  well  with  reference  to  the 
boundary  line  defined  in  such  deeds.  This 
sufficiently  disposes  of  the  argument  made  by 
defendant  that  the  court  should  have  per- 
emptorily directed  a  verdict  in  its  favor  on 
the  ground  that  plaintiff  had  failed  to  sus- 
tain by  proof  her  allegation  that  she  was  the 
owner  of  the  well. 

Defendant's  principal  assignments  of  error 
relate  to  instructions  given  by  the  court  <») 
behalf  of  plaintiff  as  follows: 

"No.  1.  The  Jury  are  Instructed  that,  if 
yon  find  that  the  oil,  grease,  or  other  snb- 
stance  from  defendant's  gas  plant  did  soak 
Into  the  ground,  or  did  permeate  and  pass 
along  and  through  the  earth,  and  did  mingle 
with  the  water  of  plaintiff's  well,  and  did 
thereby  render  it  nauseous  to  the  taste  and 
unfit  for  use,  then  you  should  render  your 
verdict  for  plaintiff  and  assess  her  damages 
in  any  sum  not  exceeding  $1,000. 

"No.  2.  The  Jury  are  instructed  that  the 
fact  that  other  causes  may  have  contributed 
to  render  the  water  of  plaintiff's  well  impure 
and  unfit  for  use  is  no  bar  to  the  recovery  of 
damages  in  this  action,  if  you  find  from  the 
evidence  that  an  Injury  to  the  water  was 
caused  by  the  negligent  and  unlawful  act  of 
defendant;  but  said  other  causes  can 'be 
shown  only  to  affect  the  amount  of  damages. 

"No.  3.  The  Jury  are  Instructed  that,  In 
making  up  your  verdict,  if  you  find  for  plain- 
tiff, you  will  take  into  consideration  the  fact 
of  the  loss  of  the  use  of  plaintiff's  well,  the 
quality  of  water  secured  to  replace  the  same, 
the  permanency  of  said  new  water  supply, 
the  cost  of  procuring  and  maintaining  same, 
together  with  Interest  on  the  amount  expend- 
ed by  plaintiff  in  procuring  same.  And  you 
will  also  consider,  in  assessing  the  amount 
of  damages,  if  you  find  for  plaintiff,  the  de- 
preciation In  value  of  plaintiff's  property,  if 
any,  by  reason  of  loss  of  said  well  through 
the  negligent  act  of  defendant" 

"No.  5.  The  Jury  are  Instructed  that  It  is 
not  necessary  for  the  purposes  of  this  case 
that  plaintiff  shall  follow  and  trace  the  course 
of  the  oil,  grease,  or  other  noxious  substance 
from  defendant's  gas  plant  to  plalntlCTs  well ; 
but  if  you  believe  from  all  the  evidence  that 
said  oil,  grease,  or  other  noxious  substance, 
by  reason  of  defendant's  negligent  and  un- 
lawful act,  was  permitted  by  defendant  to 
escape  and  remain  or  flow  in  such  manner 
that  it  did  become  mingled  with  and  Injure 
and  destroy  the  water  of  plalntlCTs  well,  then 
you  should  find  your  verdict  for  plaintiff." 

The  objections  to  Instructions  Nos.  1  and  6 


are  that  they  assume  defendant  was  negli- 
gent, that  the  plaintiff  was  the  owner  of  the 
well,  and  that  they  enlarge  the  scope  of  the 
cause  of  action  pleaded  in  the  petition  by 
permitting  a  recovery  on  the  hypothesis  that 
the  oil  entered  plaintiff's  well,  not  from  the 
river,  but  by  some  other  course,  such  as  by 
percolation  directly  from  the  soil  of  defend- 
ant's land  to  that  of  plaintiff.  The  principal 
objection  made  to  instructions  numbered  2 
and  3  Is  that  they  assume  plaintiff  owned  the 
well,  when  that  fact  was  an  Issue  presented 
by  the  pleadings  and  evidence.  On  behalf  of 
defendant,  the  Jury  were  instructed  on  this 
issue  that:  '7he  plaintiff  having  made  a 
conveyance  of  lot  six  (6),  block  one  (1), 
Craven's  addition,  if  the  well  in  question  la 
on  said  lot  six  (6),  block  one  (1),  Craven's 
addition,  she  cannot  recover."  We  do  not 
agree  with  defendant's  view  that  the  omis- 
sion from  the  hypothesis  of  plaintiff's  Instruc- 
tions  1  and  6  of  the  Issue  of  defendant's  neg- 
ligence constitutes  error.  It  Is  true,  plain- 
tiff alleges  in  her  petition  that  defendant 
negligently  turned  the  injurious  substance 
Into  the  water  course,  but  that  averment  was 
immaterial  to  her  cause  of  action  and  should 
be  regarded  as  surplusage.  The  gravamen  of 
the  action  is  not  negligence,  but  the  establish- 
ment and  maintenance  of  a  nuisance.  De- 
fendant, as  the  owner  of  the  dominant  estate, 
had  the  right  to  use  the  stream  flowing  by 
his  land  to  that  of  the  servient  proprietor  in 
such  a  manner  as  not  to  Interfere  with  Its 
use  by  the  servient  owner  (Schumacher  v. 
Shawhan,  93  Mo.  App.  673,  67  S.  W.  717), 
but  It  had  no  right  to  pollute  the  stream,  and 
thereby  work  an  injury  to  its  lower  neigh- 
bors. The  manner  in  which  it  threw  the  ref- 
use into  the  stream  could  not  possibly  be  of 
any  consequence.  Plaintiffs  cause  of  action 
arose  from  the  fact  that  defendant  used  the 
water  course  as  a  sewer,  and  that  she  sus- 
tained an  injury  to  her  property  rights  in 
consequence  thereof.  Sherman  v.  Fall  River 
Iron  Works  Co.,  6  Allen  (Mass.)  213;  Ot- 
tawa Gas  Light  Co.  V.  Graham,  28  111.  73,  81 
Am.  Dec.  263 ;  Elnnalrd  v.  Standard  Oil  Co., 
89  Ky.  468,  12  S.  W.  937,  7  L.  R.  A.  451,  25 
Am.  St.  Rep.  645.  In  Casey  v.  Bridge  Co., 
114  Mo.  App.,  loc  cit  61,  89  S.  W.  330,  we 
said :  "There  is  a  marked  distinction,  though 
sometimes  ignored,  between  causes  of  action 
based  upon  nuisance,  and  those  grounded  in 
negligence.  1  Thompson  on  Negligence,  S 
1188;  Dickinson  v.  New  York,  28  Hun,  loc. 
cit  266 ;  Benjamin  v.  Railway,  133  Mo.  274, 
34  S.  W.  590.  In  the  former  class  the  fact 
of  negligence  Is  not  an  essoitlal  element,  for 
the  reason  that  a  thing  is  a  nuisance  when 
of  itself  It  constitutes  an  unlawful  annoy- 
ance or  a  source  of  danger  to  others,  and  the 
author  of  it  or  the  one  who  maintains  It  is 
held  liable  regardless  of  the  degree  of  care 
exercised  by  him.  His  liability  is  of  the 
character  of  an  Insurer."  This  assignment 
must  be  ruled  against  the  contention  of  de- 
fendant. 
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Nor  do  we  find  prejudicial  error  In  tbe 
<Mnl88ion  from  the  Instnictlong  of  a  direction 
to  find  that  the  oil  reached  the  well  by  way 
of  the  stream.  It  Is  true  the  petition  alleges 
that  each  was  tbe  coarse  of  transmission, 
and  we  concede  that,  where  a  plalntifT  speclf- 
icaUy  alleges  In  his  petition  a  given  state  of 
facts  as  constltntlTe  of  bis  cause  of  action,  he 
must  recover  on  such  state  of  facts,  and  no 
other.  But  we  cannot  perceive  how  the  er- 
ror tn  question  could  have  been  harmful, 
since  tbere  were  no  facts  In  evidence  from 
which  any  other  Inference  reasonably  might 
be  drawn  than  that  the  pollution  of  tbe  well, 
if  caused  by  the  percolation  of  oil  from  de- 
fendant's premises,  occurred  in  tbe  manner 
described  In  the  petition. 

But  manifest  error  was  committed  in  the 
assumption  In  all  of  tbe  Instructions  given  on 
behalf  of  plalntlfT  that  she  was  tbe  owner  of 
the  well.  That  was  one  of  tbe  Important  Is- 
sues for  tbe  Jury  to  solve,  and  tbe  court 
should  have  refrained  from  telling  tbe  Jury, 
as  It  did  In  effect,  that  plaintiff  bad  estab- 
lished conclusively  tbe  fact  of  her  ownership. 
It  Is  too  well  settled  for  argument  that  In- 
Btructloiis  should  not  assume  as  true  facts 
which  are  an  issue  In  tbe  case.  WUkerson 
V.  EUers,  114  Mo.,  loc.  dt.  252,  21  S.  W.  514 ; 
atone  y.  Hunt,  94  Mo.  475,  7  S.  W.  431.  The 
error  was  prejudicial  and  was  not  cured  by 
tbe  instruction  given  for  defendant  in  which 
the  issue  was  submitted.  Since  that  Instruc- 
tion cannot  be  harmonized  with  those  given 
at  the  Instance  of  plaintiff,  we  must  presume 
tbe  Jury  disregarded  it. 

For  this  error,  tbe  Judgment  is  reversed, 
and  the  cause  remanded.    All  concur. 


COOK  et  al.  v.  PENROD. 
(St.  Louis  Court  of  Appeals.    Missouri.    March 

3,  iwk) 

VEMtns  —  Chanqic  or  Venue  —  Objbctions — 
Waiter. 

An  objection  that  a  special  judgre,  wlio  was 
disqualified  to  sit  by  reason  of  his  interest,  had 
no  authority  to  change  the  venue,  was  waived 
1^  defendant's  not  raising  the  point  when  the 
oange  was  OTdered,  and  by  his  later  appearing 
without  objection  in  the  court  to  which  tbe 
venue  was  transferred  and  there  contesting  the 
issues. 

Appeal  from  Circuit  Oourt,  Butler  County; 
J.  C.  Sheppard,  Judge. 

Action  by  J.  M.  Cook  and  another  against 
W.  R.  Penrod.  Judgment  tot  plaintiffs,  and 
defendant  appeals.    Affirmed. 

For  former  report,  see  111  Mo.  App.  128, 
81  S.  W.  676. 

K.  C.  Spence,  for  appellant 

OOODB,  J.  This  Is  an  action  of  unlawful 
detainer  to  recover  possession  of  lands  in 
Stoddard  conn^.  Tbe  case  was  here  on  a 
prevloiu  appeal,  and  a  full  statranent  of  all 
tbe  fiicta  win  be  found  In  the  report  of  the 
decision  then  given.    Ill  Mo.  App.  128,  85  S. 


W.  676w  The  title  to  tlie  lands  to  in  Laura 
Cook.  They  were  leased  to  defendant.  Pen- 
rod,  by  her  husband,  J.  M.  Cook,  as  her  agent. 
April  6,  1900,  for  the  year  1900,  and  for  a 
rental  of  $20  and  work  to  be  done  by  the 
lessee.  On  May  19,  1901,  a  contract  In  writ- 
ing was  entered  Into  between  J.  M.  Cook  and 
W.  R.  Penrod,  the  defendant,  by  which  the 
latter  agreed  to  purchase  tbe  former's  inter- 
est in  the  lands.  The  contract  recited  that 
the  sale  was  by  quitclaim  deed  and  was  of 
the  interest  of  Cook.  The  price  to  t>e  paid 
was  $225,  two  years  after  date,  with  interest 
at  8  per  cent.  Penrod  agreed  to  pay  the  tax- 
es on  the  land,  beginning  with  tbe  year  1901, 
and  not  to  let  them  become  delinquent  In 
case  be  carried  out  bis  agreement  Oook  was 
to  make  him  a  quitclaim  deed  to  tbe  land. 
Two  or  three  years  afterward  J.  M.  Cook 
gave  defendant  notice  in  writing  that  the  lat- 
ter bad  failed  to  comply  with  bis  contract 
of  December  12,  1901.  It  appears  from  the 
contents  of  tbe  notice  that  tbe  contract  re- 
ferred to  was  the  one  defendant  and  J.  M. 
Cook  entered  Into  for  the  purchase  of  the 
land  by  defendant.  The  notice  said  that  de- 
fendant had  failed  to  pay  tbe  taxes,  had  let 
them  become  delinquent,  bad  failed  to  pay 
Interest  and  that  the  trade  was  off.  Cook 
demanded  as  due  the  rent  for  tbe  years  1901, 
1902,  and  1903,  and  offered  to  rent  defendant 
the  premises  for  tbe  year  1904.  This  notice 
was  received  In  due  course  of  mall.  Subse- 
quently tbe  present  action  of  unlawful  de- 
tainer was  instituted,  it  seems,  in  January, 
1004.  The  complaint  filed  before  the  justice 
alleged  tbe  tenancy  expired  December  14, 
1904,  and  that  notice  terminating  It  on  tbe 
last-named  date  was  given  defendant  on  or 
about  August  22,  1903.  Possession  of  tbe 
premises  and  rent  to  tbe  amount  of  $80  was 
demanded.  The  Judgment  given  in  the  cir- 
cuit court  on  the  flrst  trial  having  been  re- 
versed, the  cause  was  remanded  to  the  Stod- 
dard court  for  retrial.  It  bad  been  tried  by 
Hon.  R.  L.  Wilson  as  special  judge.  He  re- 
fused to  sit  on  the  second  trial,  because  of 
bis  interest  in  tbe  matter,  and  changed  the 
venue  to  tbe  Cape  Girardeau  common  pleas 
court  On  November  14,  1906,  said  court  re- 
manded the  cause  to  tbe  circuit  court  of  Stod- 
dard county  for  some  reason  not  stated.  Hon. 
R.  L.  Wilson,  as  special  Judge,  thereupon,  on 
December  17,  1906,  ordered  the  venue  to  be 
changed  from  Stoddard  county  to  tbe  circuit 
court  of  Butler  county.  The  case  was  called 
for  trial  in  the  Butler  court  April  18,  1907, 
and  was  continued,  for  the  benefit  of  Penrod 
and  at  bis  costs,  because  of  tbe  absence  of 
bis  attorney,  who  was  attending  the  session 
of  the  state  Legislature  as  a  meml)er  of  said 
body.  At  tbe  July  term,  1907,  In  the  Butler 
circuit  court  after  this  coDtinuauce  bad  been 
granted,  defendant  filed  a  motion  to  have  tbe 
cause  remanded  to  the  Stoddard  circuit  court, 
because  Hon.  R.  L.  Wilson,  who  had  disqual- 
ified blmself  to  sit  as  special  Judge,  was 
without  authority  to  order  a  change  of  venue 
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to  Butler  connty.  This  application  was  over- 
ruled, and  thereafter,  at  the  same  term  of  the 
Butler  circuit  court,  defendant  applied  for  a 
second  continuance  on  account  of  the  absence 
of  material  witnesses,  setting  out  their  testi- 
mony. Plaintiff  having  admitted  the  facts  to 
be  as  stated  In  said  application.  It  was  over- 
ruled, and  the  trial  proceeded. 

It  was  agreed  by  the  parties  that  Laura 
Cook  Is,  and  was  at  all  times  mentioned,  the 
owner  In  fee  simple  of  the  land  Involved; 
that  J.  M.  Cook  was  her  husband,  and  defend- 
ant entered  Into  possession  of  the  premises 
under  a  written  contract  by  which  Cook,  as 
the  agent  of  bis  wife,  leased  the  premises  for 
the  year  1900  to  defendant  for  the  price  of 
$20.  It  was  admitted,  further,  that  on  May 
19,  1901,  the  written  contract  by  which  Cook 
agreed  to  sell  his  Interest  to  Penrod  was  ex- 
ecuted, and  that  thereafter,  on  August  22, 
1903,  written  notice  was  given  by  Cook  to 
defendant  that  the  latter  had  failed  to  com- 
ply with  his  agreement  in  certain  respects, 
and  demanding  rent  for  the  years  1901  to 
1903,  Inclusive,  and  possession  of  the  prem- 
ises on  January  1,  1901.  It  was  admitted 
defendant  received  this  notice  In  due  course 
of  mall.  It  was  further  admitted  defendant 
had  been  continuously  In  possession  since 
April  3,  1900,  and  that  the  rental  value  was 
$7  a  month.  At  the  second  trial  the  circuit 
court  found  the  title  to  be  In  Laura  Cook,  wife 
of  3.  M.  Cook,  and  that  J.  M.  Cook,  as  her 
agent,_had  leased  the  premises  to  defendant 
for  the  year  1900;  found  the  fact  of  the 
contract  between  Cook  and  defendant,  by 
which  the  former  agreed  to  convey  to  defend- 
ant by  quitclaim  deed  his  (Cook's)  interest 
In  the  land  for  the  sum  of  $225,  to  be  paid 
in  two  years,  defendant  to  pay  the  taxes  on 
the  land ;  found  Penrod  failed  on  his  part  to 
comply  with  the  contract,  by  not  paying  the 
consideration,  or  any  part  of  It,  and  after- 
wards Cook  notified  him  the  contract  was 
canceled,  and  demanded  the  unpaid  rent  and 
possession  on  or  before  January,  1904.  The 
court  found  that,  as  the  title  was  in  Laura 
Cook,  the  written  contract  of  sale  between  J. 
M.  Cook  and  defendant  did  not  affect  her  ti- 
tle to  the  premises,  as  he  (Cook)  bad  no 
right  to  sell  to  defendant  or  any  one  else; 
found  the  written  lease  made  to  defendant  by 
Cook  as  her  agent  was  authorized  by  his 
wife;  found  that  Penrod  had  set  up  title  in 
himself,  and  asserted  the  right  to  remain  In 
possession  under  the  contract  made  between 
him  and  CV>ok  as  against  any  claim  of  pos- 
session by  Laura  Cook,  his  lessor ;  and  hence 
was  not  entitled  to  notice  to  quit  from  Laura 
Cook,  but  she  was  entitled  to  possession  of 
the  land.  Judgment  was  given  against  de- 
fendant for  i)08session  of  the  premises  and 
$7  a  month  rent,  amounting  In  the  aggregate 
to  $462. 

It  will  be  found  by  an  attentive  examina- 
tion of  the  opinion  delivered  on  the  former 
appeal  that  every  question  touching  the  mer- 
its of  this  case  was  then  determined.    On 


one  claim  or  another  defendant  has  held  pos- 
session of  the  premises  for  eight  or  nine 
years  without  paying  any  consideration  for 
the  enjoyment  of  them,  either  by  way  of 
purchase  price  or  rent  His  contract  to  buy 
Cook's  Interest  and  to  take  title  to  It  by  quit- 
claim deed  cannot  be  construed  as  In  any 
way,  either  morally  or  legally,  affecting  the 
rights  of  Mrs.  Cook.  Defendant  has  no  ground 
to  Insist  he  was  Imposed  on  In  said  transac- 
tion, liecause  the  contract  between  him  and 
Cook  expressly  saidhe  was  (mly  buying  Cook's 
Interest,  which  was  to  be  conveyed  by  quit- 
claim deed.  However,  def«idant  absolutely 
failed  to  comply  with  this  contract  In  any 
respect  He  paid  none  of  the  agreed  con- 
sideration, and  allowed  the  taxes  to  fall  Into 
arrears,  In  violation  of  his  covenant  to  pay 
them.  So,  whatever  right  If  any,  be  may 
have  acquired  by  the  agreement  between  him 
and  Cook  was  forfeited  by  his  undented  fail- 
ure to  perform  his  covenants  and  his  per- 
sistence In  this  failure  after  demand  had 
been  made  on  him.  He  has  also  failed,  and 
even  refused,  to  surrender  possession.  In 
point  of  law  defendant  has  no  standing  to 
dispute  the  title  of  Mrs.  Cook  as  his  lessor 
and  her  right  to  the  land.  He  has  managed 
by  legal  shifts  to  hold  and  enjoy  premises 
belonging  to  some  one  else  long  enough  with- 
out paying  compensation,  and  it  Is  high  time 
he  was  turned  out  and  tiie  owner  given  pos- 
session. 

The  only  point  In  the  brief  which  need  be 
adverted  to  as  Involving  a  questirn  not  previ- 
ously decided  Is  the  contention  that,  as  Hon. 
R.  L.  Wilson  had  disqualified  himself  to  sit 
as  special  Judge  on  account  of  his  Interest  In 
the  case,  he  had  no  authority  to  change  the 
venue  to  Cape  Girardeau  in  the  first  Instance 
and  Butler  county  In  the  stoind.  Whatever 
merit  there  might  have  been  In  this  position, 
if  properly  taken  and  held,  the  point  was  un- 
doubtedly waived  by  the  appearance  of  Pen- 
rod  in  the  circuit  court  of  Butler  county  and 
his  contest  of  the  issues  there.  Before  he 
raised  any  objection  to  the  Jurisdiction  of 
said  court,  he  had  been  granted  one  continu- 
ance, and  subsequently  was  granted  another, 
and  afterwards  participated  in  the  trial. 
Neither  did  be  make  any  objection  to  Judge 
Wilson's  ordering  the  venue  changed  to  But- 
ler county.  Hence  It  follows  he  waived  the 
point  he  now  makes  by  not  raising  it  at  the 
time  in  the  Stoddard  circuit  court,  and  by 
appearing  without  objection  in  the  Butler 
circuit  court.  Haxton  v.  Kansas  City,  190 
Mo.  53,  88  S.  W.  714. 

The  Judgment  Is  aflarmed.    All  concur. 


CABTLIOH  V.  METROPOLITAN  ST.  RT. 
CO. 

(Kansas  City  Court  of  Appeals.    Missouri. 
Match  2,  100&) 

1.  APPKAI/— RSVIBW— GONFLIOTtNO  BVIDKNOK. 

The  duty  of  the  Appellate  Court  is  not  to 
weigh    conflicting   evidence,    but    to   ascertain 
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whether  that  adduced  by  plaintiif  raises  a  de- 
batable issue. 

[Bid.  Note. — For  cases  in  point,  see  Cent.  IHg. 
Tol.  8,   Appeal    and   Error,   U  8935-3837.] 

2.  CABBIKRa — InjTTBIES  TO  PASSENQEBS — QUES- 
TIONS   rOB    JtTBT. 

Where  plaintiff's  own  teatimony  that  her 
injnry  was  tne  result  of  the  premature  starting 
of  defendant's  street  car  while  she  was  at- 
tempting to  alight  was  corroborated  b^  physical 
&cts,  the  question  whether  she  was  injured  in 
the  manner  claimed,  or  in  attempting  to  alight 
In  an  improper  manner  before  the  car  came  to 
a  stop,  as  defendant  claimed,  and  as  five  dis- 
interested witnesses  testified,  was  for  the  jury. 
[JM.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  9,  Carrieiq,  8  124a] 

8.  BviDEHCB— Weight  and  Sutficienct. 

In  an  action  for  injuries  to  a  street  car  pas- 
senger, it  is  proper  to  instruct  the  jury  that 
before  tbey  can  find  for  defendant  on  the  ground 
of  plaintiiTi  contributory  negligence,  they  must 
believe  from  the  ^eater  weight  of  the  credible 
evidence  that  plaintiff  was  negligent,  and  that 
by  the  greater  weight  of  the  credible  evidence  is 
not  meant  the  greater  number  of  witnesses  on 
the  one  side  or  the  other,  but  it  is  that  evi- 
dence which,  under  all  the  circumstances  of  the 
ease,  convinces  the  mind  of  the  truth  of  the  fact. 
(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  88  2424-2427.] 

4.  Nboliqkhce — Actions  —  Bvidence — Bub- 
den  OF  PBOOF— OONTBIBUTOBT  NEGLIGENCE. 

Defendant  must  establish  the  existence  of 
contributory  negligence  by  a  preponderance  of 
the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,   H  274^-276.] 

5.  Evidence  —  Weight    and    Sufticienot  — 
"Pbkponoebance  of  the  Evidence." 

By  a  "preponderance  of  the  evidence"  is 
meant  that  uie  testimony  adduced  by  one  side 
is  more  credible  and  conclusive  than  that  of  the 
other,  and  that  it  sufficiently  outweighs  the  op- 
posing evidence  to  satisfy  toe  jury  tliat  a  cei^ 
tain  fact  is  true  rather  than  the  reverse  (citing 
Words  and  Phnuses,  vol.  6,  p.  S516). 

I  Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
.  20,  Evidence,  88  2450-;2452.1 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; A.  Ii.  Cooper,  Special  Judge. 

Action  by  Viola  Cartllch  against  the  Met- 
ropolitan Street  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

John  H.  Lucas  and  F.  O.  Johnson,  for  ap- 
pellant. Borland,  Goodwin  &  Pew,  for  re- 
spondent. 

JOnNSON,  J.  Plaintiff  was  a  passenger 
on  an  electric  street  car  operated  by  defend- 
ant on  Its  Holmes  street  line  in  Kansas  City, 
and  was  injured  while  attempting  to  alight 
from  the  car  at  Twenty-Ninth  and  Holmes 
streets,  a  regular  stopping  place.  She  al- 
leges in  ber  petition  that  her  injury  was  the 
result  of  the  negligent  failure  of  defendant 
to  bold  tbe  car  stationary  a  sufficient  time 
for  her  to  accomplish  ber  departure  in  safe- 
ty. She  recovered  a  verdict  and  judgment  in 
the  sum  of  $1,500,  and  defendant  appealed. 

The  negligence  charged  in  tbe  petition  is 
"that  the  car  stopped  for  plaintiff  to  alight, 
and  while  this  plalntiCT,  In  the  exercise  of 
proper  care  and  caution,  was  In  tbe  act  of 


alighting  from  the  rear  platform  of  said  car 
to  the  ground,  said  defendant  negligently 
and  carelessly  started  said  car  In  motion, 
and  threw  this  plaintiff  with  great  force  and 
violence  to  the  ground;  that  as  said  car 
moved  past  plaintiff  while  plaintiff  was  In 
the  act  of  falling,  and  when  the  car  had  been 
BO  negligently  and  carelessly  set  in  motion 
by  defendant,  tbe  Iron-shod  bumper  on  the 
rear  of  said  car,  which  projected  out  some 
8  or  10  inches  beyond  tbe  side  of  said  car, 
struck  this  plaintiff  with  great  force  and 
violence  on  the  left  bip,  wounding  and  lacer- 
ating tbe  plaintiff,  and  throwing  her  with  in- 
creased force  and  violence  against  the 
ground;  that  defendant  well  knew  the  posi- 
tion that  plaintiff  was  in  when  it  started 
said  car,  and  said  injuries  were  wholly  due 
to  tbe  negligence  and  carelessness  of  said 
defendant,  its  officers,  agents,  and  employes, 
in  operating  said  car,  and  in  starting  tbe 
same  wUle  plaintiff  was  in  tbe  act  of  alight- 
ing." 

Tbe  answer  ccmtains  a  general  denial,  and 
the  further  defense  "that,  if  plaintiff  receiv- 
ed any  injuries  at  the  time  mentioned  In  said 
petition,  the  same  were  caused  by  plaintiff's 
own  fault  and  negligence." ' 

It  Is  argued  by  defendant  with  much  ear- 
nestness that  tbe  court  should  have  peremp- 
torily directed  a  verdict  in  its  favor  on  tbe 
ground  that  plaintiff  failed  to  adduce  sub- 
stantial evidence  tending  to  show  negligence 
on  the  part  of  defendant  in  tbe  respects  al- 
leged. It  is  conceded  iu  effect  that  plain- 
tifTs  own  testimony  does  tend  to  support  ber 
allegations;  but  it  is  urged  that,  since  it  is 
uncorroborated  by  any  other  witness,  and  is 
contradicted  by  the  testimony  of  7  witnesses 
introduced  by  defendant  5  of  whom  appear 
to  be  wholly  disinterested,  it  should  be  re- 
jected as  unworthy  of  belief  under  tbe  prin- 
ciples followed  by  this  court  in  Empey  v. 
Cable  Co.,  45  Mo.  App.  422,  and  recently  in 
Lehnick  v.  Railway,  118  Mo.  App.  611,  94  S. 
W.  996.  The  injury  occurred  at  about  8 
o'clock  in  the  evening  of  November  17,  1903. 
Plaintiff  was  tbe  only  passenger  on  the  car. 
She  testified  in  part:  "I  got  on  the  car  at 
Twenty-Tblrd  and  Holmes  streets,  and  told 
tbe  conductor  I  wanted  to  get  off  at  Twenty- 
Ninth.  I  asked  him  the  time.  I  says,  'About 
what  time  is  it?'  and  he  says,  'Just  a  few 
minutes  of  8.'  I  says:  "Then  I  will  be  home 
by  8.'  When  the  car  got  to  Twenty-Nlntb 
and  Holmes  streets  I  motioned  to  bim  and  be 
nodded  bis  head  for  me  to  get  off.  I  got  up 
and  went  up  to  the  back  platform,  and  he  was 
standing  right  by  the  side  of  me,  looking  at 
me,  and  the  car  bad  stopped  suddenly,  and 
be  nodded  his  head  it  was  all  right.  Just 
as  I  stepped  off  It  started  suddenly,  and  I 
received  a  terrible  blow.  Then  I  was  uncon- 
scious for  tbe  time  being  until  they  came, 
and  they  started  to  pick  me  up  and  carry 
me,  and  I  screamed  with  pain.  I  could  not 
move.    I  couldn't  get  on  my  leei    I  thought 
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first  my  legs  bad  been  broken;  but  I  was 
Just  80  Injured  I  didn't  know  hardly  what 
was  the  matter.  Then  they  picked  me  up, 
and  they  wanted —  They  started  to  put  me 
In  the  car  to  take  me  up  to  the  end  of  the 
line,  and  I  suffered  such  severe  pain  I 
couldn't  stand  it,  and  one  of  them  took  me 
by  the  head  and  the  other  by  the  feet,  and 
the  way  I  was  Injured  it  caused  such  ter- 
rible pain  I  couldn't  stand  it.  My  back  was 
hurting  so,  and  I  screamed.  They  wanted  to 
put  me  up  on  the  car,  and  I  knew  I  couldn't 
stand  it,  the  way  I  was  suffering,  and  I  sim- 
ply asked  tliem  to  take  me  home,  and  they 
asked  me  where  I  lived.  The  conductor  and 
motorman,  one  took  bold  of  one  side  of  my 
shoulders  and  the  other  the  other  side,  and 
they  carried  me  In  there  that  way,  and  oc- 
casionally I  might  put  down  my  right  toe 
Just  the  least  little  bit  to  support  me."  Fur- 
ther she  said  that  the  car  was  south  bound, 
had  come  to  a  full  stop  before  she  started  to 
step  from  the  platform;  that  the  exit  was 
on  the- west  side  of  the  platform;  and  that 
as  she  proceeded  down  the  steps  she  seized 
the  hand  hold  attached  to  the  body  of  the 
car  with  her  left  band,  and,  with  her  face 
toward  the  south,  was  in  the  act  of  stepping 
from  the  last  step  to  the  pavement  when  the 
car  suddenly  started. 

It  Is  conceded  that  the  end  of  a  transverse 
beam  or  bnmper  set  on  a  level  with  the  plat- 
form at  the  rear  of  the  car  projected  several 
Inches  beyond  the  line  of  the  car  and  served 
to  inclose  the  steps  at  the  side  opposite  to 
that  inclosed  by  the  body  of  the  car.  Plain- 
tiff Is  quite  positive  that  she  received  a  vio- 
lent blow  on  her  left  thigh  from  this  bumper 
end  as  it  passed  her  while  she  was  in  the 
act  of  falling.  The  injuries  received  by 
plaintiff  appear  from  the  testimony  of  her 
witnesses  to  have  been  severe,  and  obviously 
of  a  very  violent  origin.  She  was  confined 
to  her  bed,  and  was  under  the  care  of  phy- 
sicians for  a  month  or  more.  The  most  pain- 
ful Injuries  consisted  of  a  severe  contusion 
on  her  left  thigh  and  one  on  her  abdomen. 
The  former  was  described  by  the  woman  who 
nursed  her  as  being  much  larger  than  a  per- 
son's hand,  greatly  discolored,  and  much 
swollen.  A  train  of  evil  copsequences  ap- 
pears to  have  followed  these  injuries,  and 
when  the  witnesses  testified  plaintiff  still  wns 
suffering  from  them  to  an  extent  to  disable 
her  almost  entirely  from  following  her  voca- 
tion of  teaching  music. 

The  conductor,  introduced  as  a  witness 
by  defendant,  testified  that  plaintiff  was 
the  only  passenger  on  the  car;  that  she 
boarded  it  at  Twenty-Third  street,  and  short- 
ly before  it  reached  Twenty-Ninth  signified 
her  Intention  to  leave  It  at  that  place;  that 
he  thereupon  gave  the  signal,  and  In  obe- 
dience thereto  the  speed  of  the  car  was  re- 
duced to  make  the  necessary  stop;  that 
plaintiff  left,  her  seat  while  the  car  was  in 
motion,   came  back   to  the   rear   vestibule 


where  the  conductor  was  standing,  stepped 
down  on  the  steps,  and  then  attempted  to 
step  to  the  street  while  the  car  was  still  in 
motion,  but  running  very  slowly;  that  she 
fell  free  of  the  car,  face  downward,  and  was 
not  struck  by  the  bumper;  and  that  the  car 
came  to  a  full  stop  after  it  had  run  perhaps 
5  or  6  feet  This  version  of  the  occurrence 
is  supported  by  the  testimony  of  the  other 
witnesses  for  defendant,  one  of  whom  was 
the  motorman,  the  others  persons  who  lived 
near  by,  or  happened  to  be  passing  along  the 
street  Several  of  the  witnesses  say  tbat  aft- 
er the  conductor  had  carrier  plaintiff  into 
the  car  he  asked  her  why  she  had  attempted 
to  alight  while  the  car  was  in  motion,  and 
she  answered  that  she  did  not  know  why  she 
had  been  so  careless.  Plaintiff  denies  mak- 
ing such  statement.  AU  of  the  witnesses 
agree  that  the  car  was  running  very  slowly 
when  plaintiff  made  the  last  step;  that  It 
stopped  after  it  bad  run  4  or  5  feet;  and  that, 
as  plaintiff  came  down  the  steps,  she  grasped 
the  hand  hold  attached  to  the  body  of  the 
car  with  her  left  hand,  and  was  facing  to- 
wards the  south. 

Other  facts  appear  In  the  record,  but  they 
are  of  minor  Importance,  and  need  not  be 
repeated  here.  The  disinterestedness  of  some 
of  defendant's  apparently  disinterested  wit- 
nesses Is  attacked  by  plaintiff;  but  in  dis- 
posing of  the  questions  now  under  consider- 
ation we  shall  assume  that  5  of  the  witness- 
es had  no  Interest  in  tfie  case,  and  therefore 
no  motive  for  purposely  distorting  or  mis- 
representing the  actual  facts. 

We  do  not  feel  Justified  In  saying,  as  a 
matter  of  law,  that  plaintiff  has  failed  to 
produce  substantial  evidence  of  the  existence 
of  the  negligence  charged.  Our  duty  is  not 
to  weigh  confilctlng  evidence  of  substance, 
bat  to  ascertain  whether  that  adduced  by 
plaintiff  carries  enough  weight  to  raise  a  de- 
batable Issue  In  the  minds  of  reasonable 
men.  The  duty  of  weighing  evidence  and  of 
passing  on  the  credibility  of  witnesses  is 
vested  by  law  In  the  triers  of  fact  alone, 
and  It  Is  only  In  cases  where  the  evidence 
supporting  the  verdict  Is  so  lacking  In  value, 
either  because  It  falls  to  measure  to  the 
standard  of  the  rules  of  evidence,  or  Is  op- 
posed by  evidence  of  such  overwhelming 
strength  and  verity  that  It  is  too  weak  to 
raise  an  issue,  that  the  Appellate  Court,  as 
a  matter  of  law,  should  brush  It  aside  and 
treat  the  Judgment  as  the  product  of  pas- 
sion or  prejudice  and  not  of  a  fair  and  im- 
partial effort  on  the  part  of  the  Judge  and 
Jury  to  discharge  their  duties.  Plaintiff's 
testimony  Is  not  wholly  unsupported.  The 
admitted  physical  facts  and  circumstances 
surrounding  the  injury  very  strongly  cor- 
roborate it  On  the  hypothesis  of  defendant 
that  she  attempted  to  stop  from  a  very 
slowly  moving  car  to  the  paved  street  it 
la  difficult  to  understand  how  she  could  have 
received  such  severe  Injuries  to  her  back  and 
abdomen;    or,  indeed,  considering  the  fact 
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that  she  was  supporting  herself  with  her  left 
hand  and  was  facing  the  direction  In  which 
the  car  was  going,  It  Is  surprising  that  she 
should  hare  lost  her  balance.  The  location 
and  the  severity  of  the  bruise  on  her  back 
point  more  strongly  to  a  violent  blow  as  the 
producing  cause  than  to  a  mere  fall  on  a 
smooth  pavement  from  a  very  slowly  moving 
car.  The  Jury  well  might  wonder  how  she 
received  that  bruise  if  she  fell  to  the  pave- 
ment face  downward,  as  the  conductor  says 
she  did.  These  conclusions  appear  as  rea- 
sonable Inferences  from  all  the  facts  in  evi- 
dence, and  the  jury  was  entitled  to  an  op- 
portunity to  consider  them.  What  we  said 
recently  In  the  case  of  Pickens  v.  Railway, 
125  Mo.  App.  689,  1<»  S.  W.  124,  Is  applica- 
ble to  the  facts  now  under  consideration, 
and  we  refer  to  the  opinion  in  that  case  for 
a  full  discussion  of  pertinent  principles. 
The  evidence  of  plaintiff  being  substantial, 
tiie  learned  trial  Judge  properly  overruled 
the  demurrer. 

Some  of  the  Instructions  given  by  the  court 
at  the  instance  of  plaintiff  are  made  the  sub- 
ject of  criticism,  but  we  find  they  fairly 
present  the  issnes,  and  do  pot  enlarge  the 
scope  of  the  cause  of  action  pleaded.  In 
obeying  the  Instructions  the  Jury  could  not 
have  found  for  plaintiff  without  finding  that 
the  car  was  stopped  to  permit  her  to  depart 
from  it,  and  that  defendant's  servants,  know- 
ing she  was  in  the  act  of  alighting,  prema- 
turely started  the  car.  On  the  other  hand, 
the  Jury  were  told  that  plaintiff  could  not 
recover  If  she  attempted  to  alight  before  the 
car  came  to  a  stop,  and  thus  the  Issues  raised 
by  the  pleadings  and  evidence  fairly  were 
presented  without  enlargement. 

The  Instruction  given  at  the  request  of 
plaintiff  in  which  the  Jury  were  told  "that 
before  you  can  find  for  the  defendant  on  the 
ground  that  plaintiff's  own  negligence  con- 
tributed to  cause  the  Injury  you  must  believe 
from  the  greater  weight  of  the  credible  evi- 
dence in  the  case  that  plaintiff  negligently 
attempted  to  alight  from  defendant's  car  be- 
fore it  came  to  a  stop  at  Twenty-Ninth  and 
Holmes  streets,  and  by  the  greater  weight 
of  the  credible  evidence  Is  not  meant  the 
greater  number  of  witnesses  on  the  one  side 
or  the  other,  but  it  is  that  evidence  which, 
under  all  the  facts  and  circumstances  of 
the  case,  convinces  your  mind  of  the  truth 
of  the  fact,"  declares  a  proper  rule.  Con- 
tributory negligence  being  an  atBrmatlve  de- 
fense, the  burden  of  proof  was  on  defendant 
to  establish  ltl9  existence  by  a  preponderance 
of  the  evidence.  By  a  preponderance  of  the 
evidence  is  meant  that  the  testimony  adduc- 
ed by  one  side  is  more  credible  and  conclusive 
than  that  of  the  other,  and  that  it  sufficiently 
outweighs  the  opposing  evidence  to  satisfy 
the  Jury  that  a  certain  fact  is  true  rather 
tiiao  the  reverse.  6  Words  &  Phrases  Judi- 
cially Defined,  p.  5516.  When  the  Jury  be- 
lieve that  the  party  who  affirms  the  existence 
of  a  certain  fact  lias  supirarted  his  conten- 


tion by  evidence  of  the  greater  weight,  their 
minds  should  be  convinced  of  the  verity  of 
the  fact  affirmed.  The  instruction  under 
consideration  does  not  Increase  the  burden 
of  proof  Imposed  on  defendant  by  the  settled 
rule  of  law. 
The  Judgment  is  affirmed.    All  concur. 


IGO  et  al.  V.  BRADFORD  et  al. 

(Kansas  City  Court  of  Appeals.    Missouri. 

March  2,  1908.) 

1.  Appbai<— Rbcobd — TnfE  fob  Filino. 

An  appeal  will  be  dismissed  where  anpel- 
lant  fails  to  file  the  ai>stract  of  the  case  within 
the  time  prescribed  by  Rev.  St.  1899,  §  813. 

[Ed.  Note.— For  cases  in  iwint,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  S  2745.] 

2.  Same— Natdbe  and  Fobm  or  Reuedt. 

A  writ  of  error  is  not  available  to  a  party 
who  has  at  the  time  an  appeal  pending  in  the 
same  cause,  and  It  will  be  dismissed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  2,  Appeal  and  Error,  i  47.] 

Error  to  Circuit  Court,  Pettis  County; 
Louis  Hoffman,  Judge. 

Action  by  Y.  H.  Igo  and  others  against  Tip 
Bradford  and  others.  From  a  Judgment  for 
defendants,  plaintiffs  appeal  and  bring  error. 
Dismissed. 

Lee  Montgomery,  R.  A.  Hlgdon,  and  Bente 
&  Wilson,  for  plaintiffs  in  error.  W.  D.  Steele 
and  Sangree  &  Bohling,  for  defendants  In  er- 
ror. 

BROADDUS,  P.  J.  This  cause  is  submitted 
on  motion  to  quash  the  writ  of  error  and  to 
dismiss  the  appeal.  On  the  4th  day  of  Novem- 
ber, 1905,  an  appeal  was  granted  plaintiffs  in 
this  cause,  and  an  appeal  bond  was  given  in 
pursuance  of  the  order  of  the  court  Nothing 
further  was  done  by  them  In  prosecuting  their 
appeal.  On  the  23d  day  of  October,  1906, 
without  dismissing  this  appeal,  plaintiffs  sued 
out  a  writ  of  error  from  this  court,  return- 
able to  the  first  Monday  of  March,  1907,  at 
which  time  defendants  filed  their  motion  to 
dismiss  the  same  for  the  reason  that  plaintiffs 
had  an  appeal  pending.  At  the  same  time 
defendants  also  filed  a  motion  to  dismiss  the 
appeal  on  the  ground  that  the  plaintiffs  had  not 
filed  their  abstract  statement  and  brief  as 
required  by  law. 

More  than  one  year  expired  after  plaintiffs 
bad  been  granted  an  appeal  before  any  ab- 
stract of  the  case  was  filed  in  this  court 
Under  section  813,  Rev.  St.  1899  [Ann.  St 
1906,  p.  783],  the  transcript  should  have  been 
filed  30  days  before  the  March  term  of  the 
court  for  the  year  1906.  For  the  failure  of 
the  plaintiffs  to  comply  with  the  statute,  the 
motion  to  dismiss  their  appeal  is  sustained. 

In  Kehler  &  Cashman  v.  Walls,  118  Mo. 
App.,  loc.  cit  386,  94  S.  W.  760,  It  is  said 
"that  a  writ  of  error  cannot  lawfully  issue 
while  an  appeal  Is  pending  In  the  same  cause." 
This  was  an  inaccurate  statement  of  the  law, 
for  a  writ  of  error  la  a  writ  (tf  right     It 
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was  the  purpose  of  tbe  court  to  have  said  that 
a  writ  of  error  was  not  available  to  a  party 
who  had  at  the  time  an  appeal  pending  In 
tbe  same  cause.  The  plaintiffs  should  have 
dismissed  their  appeal  before  resorting  to 
their  writ  of  error. 

The  motion  to  dismiss  the  writ  of  error  is 
also  sustained.    All  concnr. 


CASEY  V.  ST.  liOUIS  ft  8.  F.  R.  CO. 

(St  Louis  Goart  of  Appeals.    Missouri.    March 
3.  1908.) 

Bailbo ADS— Fences   and   Cattxb   Ouakds— 
Failube  to  Fence — Damages. 

Where,  in  an  action  against  a  railroad  for 
Injnries  to  plaintiff's  meadow  through  cattle 
trespassing  thereon  because  of  defendant's  fail- 
ure to  fence  its  right  of  way  as  required  by 
statute,  it  appeared  that  the  meadow,  in  con- 
sequence of  tbe  trampling  of  the  cattle,  did  not 
come  out  the  following  spring,  but  that  it  yield- 
ed a  good  crop  of  grass  toe  next  year,  tbe  meas- 
ure of  damages  was  the  reasonable  value  of  the 
pasturage  lost  by  plaintiff. 

Appeal  from  Clrcnit  C!onrt,  Wayne  C!onnty ; 
Jas.  J.  Williams,  Judge. 

Action  by  James  W.  Casey  against  the  St. 
Louis  ft  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Jas.  Orchard,  for  aopellant  V.  V.  Ing,  for 
respondent 

GOODE,  J.  This  is  an  action  Instituted 
before  a  Justice  of  the  peace  to  recover  dam- 
ages for  in^hirles  done  to  a  corn-stalk  pasture 
consisting  of  22  acres  and  plaintiff's  growing 
meadow  and  fruit  trees.  The  damages  are 
laid  at  |50,  and  double  damages  prayed.  The 
cause  of  action  Is  based  on  the  omission  of 
defendant  to  maintain  fencing  on  Its  right  of 
way  as  required  by  statute,  on  account  of 
which  failure  it  is  alleged  that  on  divers 
days  from  March  26,  1004,  to  January.  1905, 
horses,  mules,  and  other  cattle  escaped  from 
the  railroad  right  of  way  onto  plaintiff's  cul- 
tivated fields  and  inflicted  the  injury  alleged. 
According  to  plaintiff's  testimony  be  had 
some  20-odd  acres  in  corn-stalk  pasture  in 
1904.  He  had  gathered  the  crop  of  com ; 
but  the  stalks  were  still  standing  on  tbe 
field,  and  were  worth,  be  stated,  $25.  Be- 
sides be  had  sohie  20  or  more  acres  of  mead- 
ow. The  Incursions  of  cattle  began  in  No- 
vember, and  continned  through  the  remainder 
of  the  year  1904.  Plaintiff  swore  the  stock 
ate  bis  pasture  and  trampled  the  meadow. 

The  court  adopted  as  tbe  measure  of  dam- 
ages for  tbe  Injury  to  tbe  meadow  the  rela- 
tive value  of  the  land  Immediately  before 
and  after  tbe  Injury,  on  the  theory  that  the 
damage  was  to  tbe  Inheritance,  and  not  mere- 
ly to  the  growing  crops.  This  measure  of 
damages  would  have  been  correct,  If  tbe  In- 
jury had  been  to  the  Inheritance;  but  the 
positive  testimony  of  plaintiff  himself  shows 
it  was  not  He  testified  the  meadow.  In  con- 
sequence of  the  trampling,  did  not  come  out 


or  make  anything  the  next  tpTbag,  but  that 
It  did  grow  tbe  second  season  thereafter,  and 
yielded  a  good  stand.  This  proves  the  Inher- 
itance was  not  damaged,  as  the  stand  of  grass 
on  the  meadow.  Instead  of  being  killed,  was 
merely  prevented  from  producing  a  crop  tbe 
next  season  after  the  cattle  ran  over  it 
This  being  true,  the  measure  of  damage  was 
the.  reasonable  value  of  the  pasturage  lost  by 
the  plaintiff — tbe  rule  prescribed  In  Battles 
V.  RaUroad,  43  Mo.  App.  280. 

The  Judgment  is  reversed,  and  tbe  cause 
remanded.     All  concnr. 


STATE  V.  GIBBS. 

(Kansas  Olty  Court  of  Appeals.     Missouri. 

March  2,  1908.) 

InOICTMENT    AND     INFOBUATION   —  OHABGINO 

Offense  in  Wqbds  of  Statute. 

An  indictment  merely  charging.  In  the 
words  of  Rev.  St  1899,  {  2991  [Ann.  St  1906, 
p.  17141,  creating  the  offense,'  that  defendant  at 
a  certain  time  and  place  sold  "intoxicating  liq- 
uors in  less  quantity  than  three  gallons"  with- 
out taking  out  a  license,  is  insufficient 

fEd.  Note.— For  cases  in  point,  see  Cent  Wk. 
vol.  27,  Indictment  and  Information,  §{  289- 
294.] 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty;   Wm.  H.  Martin,  Judge. 

Demurrer  to  an  indictment  against  T.  J. 
Oibbs  was  sustained,  and  the  state  appeals. 
A£armed. 

W.  T.  B.  Agee,  for  the  Stata  H.  B.  Ne- 
ville, for  respondent 

JOHNSON,  J.  Defendant  was  Indicted  for 
tbe  alleged  violation  of  section  2991,  Rev. 
St  1899  [Ann.  St  1906,  p.  1714],  and  demur- 
red to  the  Indictment  Tbe  demurrer  was 
sustained,  tbe  Indictment  quashed,  and  the 
state  appealed. 

The  offense  charged  hi  that  "Dr.  T.  J. 
Oibbs,  late  of  tbe  county  aforesaid,  on  tbe 

day  of  June,  1906,  at  the  county  of 

Morgan,  state  aforesaid,  did  then  and  there 
unlawfully  sell  Intoxicating  liquors  In  less 
quantity  than  three  gallons  without  taking 
out  or  having  a  license  as  a  dramshop  keep- 
er, or  any  other  legal  authority  to  sell  the 
same,  against  the  peace  and  dignity  of  the 
state."  The  ground  of  tbe  demurrer  la  that 
"said  Indictment  does  not  state  In  what 
quantity  the  liquor  was  sold,  and  falls  to 
state  any  offense  against  tbe  laws  of  tbe  state 
of  Missouri."  It  is  argued  by  counsel  for  tbe 
state  that  the  Indictment  should  be  held  suf- 
ficient for  the  reason  that  the  offense  is 
charged  In  tbe  very  language  of  the  statute. 
In  State  v.  Cox,  29  Mo.  475,  Judge  Scott  In 
dealing  with  a  case  which  cannot  be  distin- 
guished In  any  particular  from  the  one  in 
hand,  held  the  Indictment  insufficient  He 
held  that  "the  rule  that  In  describing  an  of- 
fense it  Is  sufficient  to  use  the  words  of  the 
statute  creating  It  Is  greatly  misapplied  and 
perverted  when  called  in  support  of  tbe  In- 
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dlctment  In  tbe  record  before  na.  No  one 
erer  supposed  that  it  meant  to  sanction  an 
indictment  charging  one  generally  with  the 
offense  specified  In  the  statute,  without  con- 
taining any  particular  act  showing  that  tbe 
general  provision  has  been  violated.  The  role 
means  that  the  act  charged  in  the  indictment 
as  violating  the  general  law  must  be  describ- 
ed by  the  words  of  the  statute,  as,  if  the 
law  forbade  one  to  strike  another,  it  would 
not  do  to  charge  in  an  indictment  under  it 
that  A.  did  beat  C"  etc.  This  case  was  fol- 
lowed by  the  St  Louis  Court  of  Appeals  in 
State  V.  SillSt  56  Mo.  App.  408,  and  by  this 
court  in.  State  v.  Ryan,  30  Mo.  App.  159.  We 
are  not  advised  that  it  has  been  overruled 
or  crlticlBed  in  any  later  decision  of  the  Su- 
preme Court  If  this  were  a  new  question, 
the  writer  would  be  constrained  to  hold  the 
objection  to  the  indictment  too  frivolous  for 
serious  consideration ;  but,  t>elng  bound*  to 
follow  the  Supreme  Courts  we  cannot  do 
otlierwise  than  to  affirm  tbe  judgment 

It  is  so  ordered.    All  concur;    ELLISON, 
J.,  In  the  result 


REGAN  LAND  CO.  v.  CITY  OF  CAR- 
THAGE. 
(Kansas  (Sty  Conrt  of  Appeals.    Missouri. 
March  2,  1908.) 

1.  MumoiPAL     CoBPOBATioif 8  — Taxation — 
CoLLConoN  or  Taxes— Pabties. 

In  an  action  against  a  city  to  cancel  a  tax 
levied  to  pay  a  water  company  for  water  rent, 
the  tax  collector  and  the  water  company  are 
not  necessary  jwrties  defendant 

2.  Same— QuiETiNo  Tmjc— Rioht  of  Actios 
— CLonn  ON  TrTLE, 

A  tax  levied  by  a  city  to  pay  water  rents 
aoder  a  contract  with  a  water  company  which 
bad  been  canceled  by  the  city  raises  a  cloud  on 
the  title  of  property  assessed,  which  the  owner 
has  a  right  to  have  removed. 

Appeal  from  Circuit  Court,  Jasper  County; 
Hugh  Dabba,  Judge. 

Action  by  the  Regan  Land  Company  against 
the  city  of  Carthage.  From  a  Judgment  over- 
ruling its  demurrer  to  the  petition,  defendant 
appeals.    Affirmed. 

J.  D.  Harris,  for  appellant  Perkins  & 
Blair,  for  respondent 

lELLISGN,  J.  Plaintiff  is  seeking  by  this 
proceeding  to  cancel  the  levy  of  certain  taxes 
on  its  property  by  the  defendant  city,  on  the 
ground  that  the  taxes  levied  are  Illegal  and 
are  a  cloud  upon  its  property.  The  defend- 
ant dty  demurred  to  the  petition  on  t&e 
ground  "that  said  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action ;  that 
it  appears  upon  the  face  of  said  petition  that 
there  is  a  want  of  necessary  parties  defend- 
ant" This  demurrer  was  overruled  by  the 
trial  conrt  and  defendant  thereupon  elected 
to  abide  by  tbe  demurrer  and  appealed  to  this 
conrt 

Hie  defect  of  parties  is  said  to  be  in  not 
making  tbe  city  collector  and  the  water  com- 


pany parties  defendant  The  petition  alleges 
that  the  tax  purports  to  be  to  collect  money 
to  pay  the  "Carthage  Water  &  Power  Com- 
pany" for  water  supplied  to  the  defendant 
dty  for  hydrant  rental  for  the  year  1906, 
and  that  the  tax  so  levied  had  been  entered 
on  tbe  taxboc^s  of  the  cil7  and  placed  in  the 
hands  pf  the  city  collector  for  collection  and 
that  he  was  demanding  payment  thereof.  The 
petition  then  alleged  that  "said  taxes  and 
the  levy  thereof  by  the  defendant  are  illegal 
and  that  the  defendant  city  had  no  authority 
to  levy  said  tax  on  piahitlfrs  property  for 
the  reason  that  the  said  defendant  the  city  of 
Carthage,  has  no  valid  contract  with  said 
water  company  by  which  the  said  city  Is  un- 
der any  legal  obligations  to  imy  said  company 
any  hydrant  rental  for  the  year  1906.  And 
for  tha  reason  that,  prior  to  the  levying  of 
said  tax  by  the  defendant  the  said  defendant 
through  Its  mayor  and  city  council  canceled 
the  contract  theretofore  existing  between  said 
city  and  said  water  company  under  which  the 
said  water  company  was  supplying  said  city 
with  water  for  Its  hydrants  at  a  specified 
amount  annually,  and  since  that  time  the 
defendant  has  declined  and  refused  to  pay  the 
said  water  company  any  compensation  for 
hydrant  rentals.  And  for  the  further  reason 
that  said  levy  of  said  taxes  of  twenty  cents 
on  the  $100  valuation  on  plaintiff's  said  prop- 
erty by  the  defendant  is  In  excess  of  the 
amount  of  taxes  allowed  by  law  to  be  levied 
on  property  within  the  city  of  Carthage,  by 
said  defendant." 

If  this  proceeding  were  by  injunction,  where- 
by it  was  sought  to  restrain  the  collector  from 
collecting,  and  the  water  company  from  re- 
ceiving, the  taxes  alleged  to  be  illegal,  there 
would  be  more  reason  in  the  complaint  that 
they  had  not  been  made  parties  defendant 
But  since  no  action,  affirmative  or  negative, 
is  proposed  to  be  taken  against  them,  we  con- 
clude they  are  not  necessary  parties.  The 
complaint  made  in  the  petition  is  that  taxes 
have  been  levied  against  plaintiff's  property 
for  the  purpose  of  collecting  money  to  pay 
the  water  company  under  a  contract  which 
had  been  canceled  by  the  city.  The  purpose 
is  to  show  that  the  city  is  attempting  to  col- 
lect a  tax  under  a  contract  which  it  admitted 
was  of  no  force  or  validity,  since  it  had 
theretofore  canceled  such  contract  It  seems 
to  us  that  If  that  is  shown  there  would  be 
no  foundation  left  upon  which  the  city  could 
stand.  It  places  the  city  in  the  position  of 
seeking  to  enforce  the  collection  of  taxes  for 
the  purpose  of  complying  with  a  contract 
which  It  had  annulled.  It  is  not  claimed  that 
the  water  company  would  be  bound  by  pro- 
ceedings to  which  It  had  not  been  made  a 
party. 

The  tax  complained  of  is  a  cloud  on  the 
plaintlfrs  title,  which  it  has  a  right  to  have 
removed.  Bayba  v.  Taylor,  36  Mo.  App.  427. 
and  authority  cited. 

Tbe  view  taken  by  tbe  trial  court  we  deem 
to  be  correct,  and  hence  affirm  the  Judgment 
All  concur. 
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HEFFNEB  v.  RICE  (MISSOURI  PAC.  RX. 
CO.,  Garnishee). 

(Kansaa  Cit7  Court  of  Appeals.     Missouri. 
March  2,  190a) 
Gabnishuent— Retxjbit  or  Pbooebs. 

Where  a  garnishee  answered  that  it  had 
a  certain  gnm  of  moneT  in  its  possession  "be- 
longing to  and  due"  defendant,  the  officer's  re- 
turn was  properly  made  in  conformity  to  Rev. 
St.  1899,  {  388,  subd.  4  [Ann.  St.  1906,  p.  488], 
providing  tliat  "where  goods  and  chattels,  mon- 
ey or  evidences  of  debt  are  to  be  attached  the 
officer  shall  take  the  same,"  etc.,  and  not  to 
subdivision  6  relating  to  the  attachment  of 
credits. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  p.  744.] 

Appeal  from  Circuit  CoTirt,  Vernon  Coun- 
ty; J.  B.  Johnson,  Judge. 

Action  by  Mrs.  C.  A.  HefiTner  against  W. 
A.  Rice  and  tbe  Mlssoarl  Pacific  Railway 
Company  as  garnishee.  From  a  judgment 
for  plaintiff  on  the  pleadings,  the  garnishee 
appeals.    Affirmed. 

Scott  &  Bowker,  for  appellant.  Chas.  E. 
Gilbert,  for  respondent. 

BROADDTTS,  P.  J.  This  Is  an  action  of 
garnishment  by  plaintiff  against  tbe  garnish- 
ee, the  Missouri  Pacific  Railway  Company. 
Tbe  plaintiff  filed  tbe  necessary  interroga- 
tories, and  the  company  filed  answer  admit- 
ting that  at  the  time  of  service  of  garnish- 
ment "It  had  in  its  possession  belonging  to 
and  due  W.  A.  Rice  the  sum  of  sixty-eight 
dollars  and  ten  cents."  Plaintiff  filed  a  mo- 
tion for  Judgment  on  the  pleadings  which  the 
court  sustained  and  rendered  Judgment,  and 
the  garnishee  appealed. 

The  ground  relied  on  for  a  reversal  Is  that 
tbe  return  of  the  officer  did  not  show  such 
service  as  gave  the  court  Jurisdiction.  The 
return  of  tbe  officer  was  made  to  conform 
practically  to  subdivision  4,  {  388,  Rev.  St. 
1899  [Ann.  St.  1900,  p.  488],  which  provides 
that:  "Where  goods  and  chattels,  money  or 
evidences  of  debt  are  to  be  attached  the  offi- 
cer shall  take  tbe  same  and  keep  them  in  his 
custody  If  accessible;  and  If  not  accessible 
be  shall  declare  to  tbe  person  In  possession 
thereof  that  he  attaches  tbe  same  In  bis 
bands,  and  simimon  such  person  as  gar- 
nishee." 

The  appellant's  claim  is  that,  as  tbe  prop- 
erty was  a  credit  of  defendant,  the  return 
should  have  been  made  to  conform  to  subdi- 
vision 6  of  said  section,  which  provides  that 
"tbe  officer  shall  declare  to  the  debtor  of  de- 
fendant that  he  attaches  In  bis  bands  all 
debts  due  from  him  to  the  defendant  or  so 
much  thereof  as  sball  be  sufficient  to  satisfy 
the  debt  and  Interest,"  etc.  We  bad  this 
question  before  us  in  Hackett  v.  Glhl,  63  Mo. 
App.  447,  wherein  it 'was  held  that  "a  return 
which  showed  that  the  officer  had  garnisbeed 
under  one  of  these  divisions  would  not  an- 
swer for  the  other."  That  if  tbe  property 
garnisbeed  was  in  the  nature  of  property 
the  return  should  conform  to  subdivision  4; 


If  credits,  tbe  return  should  confolm  to  sub- 
division 5  of  the  statute,  otherwise,  tbe  court 
would  not  acquire  Jurisdiction  of  the  sub- 
ject-matter. We  BO  held  again  in  Grocer  Co. 
T.  Carlson,  67  Mo.  App.  179.  The  appellant 
assumes  that  tbe  answer  of  tbe  garnishee 
shows  that  It  owed  the  defendant,  wbicli 
would  make  it  a  credit  of  $68.10,  whereas  tbe 
language  is  that  defendant  "had  In  its  pos- 
session belonging  to  and  due  defendant  $68.- 
10."  That  is  to  say,  so  much  money.  There 
was  no  explanatory  evidence,  and  we  are  to 
construe  tbe  language  as  it  stands.  Had  the 
words  "and  due"  been  omitted4  there  would 
be  no  room  for  dispute  as  to  the  real  mean- 
ing. We  do  not  think  It  means  anything 
definite,  or  that  It  quallfles  in  the  least  tbe 
expressive  language  that  of  "belonging  to." 
It  may  be  considered,  at  most,  as  a  tauto- 
logical expression. 

Plaintiff's  motion  for  leave  to  have  tbe  of- 
ficer amend  bis  return  is  overruled. 

The  return  being  sufficient,  the  Judgment  of 
the  court  was  proper.    Affirmed.    All  concur. 


WILSON  V.  MISSOURI,  K.  &  T.  RT.  CO. 

(Kansas  City  Court  of  Appeals.     Mlasoarl. 
March  2,  1908.) 

Animals  —  Infkotkd  Cattle  —  EIscapk  from 
Railboad  Company— Liabilitt  for  Negli- 
gence— Pboximate  Cause  of  Injubt. 

Defendant  railroad  company  negligently 
permitted  cattle  infected  with  Texas  fever  to  es- 
cape from  Its  right  of  way  to  the  adjoining  high- 
ways, one  of  which  led  to  a  pasture  from  which 
plamtiff  derived  profits,  which  were  thereafter 
lost  when  tbe  state  veterinarian  placed  tbe 
highways  under  quarantine  without  lawful  au- 
thority. From  the  fact  that  tbe  diseased  cattle 
had  been  thereon,  plaintiff's  patrons  would  not 
permit  their  animals  to  be  driven  to  the  pas- 
ture, there  being  no  way  by  which  it  could  be 
reached,  except  over  the  highway.  Held,  that 
tbe  injury  was  not  a  natural  and  probable  con- 
sequence of  the  negligent  acts  which  might  have 
been  foreseen  by  a  man  of  ordinary  prudence, 
and  plaintiff  could  not  recover. 

Appeal  from  Circuit  Court,  Henry  County; 
C.  A.  Denton,  Judge. 

Action  by  C.  B.  Wilson  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
Prom  a  judgment  for  defendant,  plaintiff  ap- 
peals.    Affirmed. 

C.  I.  Davis,  for  appellant  George  F.  B. 
Jackson,  for  respondent 

BROADDUS,  P.  J.  ThU  Is  an  appeal  by 
tbe  plaintiff  from  tbe  action  of  tbe  court  sus- 
taining a  demurrer  to  bis  amended  petition 
and  a  Judgment  following  tar  defendant 
Tbe  petition  Is  as  follows: 

"Plaintiff,  for  bis  amended  petition,  says 
that  tbe  Missouri,  Kansas  &  Texas  Railway 
Company  was  on  and  after  the  day  herein- 
after mentioned,  and  now  Is,  a  railroad  cor- 
poration organized  under  laws  of  the  state  of 
Kansas,  owning,  operating,  end  running  a 
railroad  through  the  county  of  Henry  and 
state  of  Missouri,  and  doing  a  genial. rail- 
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road  business  over  and  on  said  railroad. 

Plaintiff  states  that  on  or  about  the 

day  of  June,  1905,  the  defendant  rall^raj 
was  engaged  In  transporting  upon  said  rail- 
way, and  had  upon  its  cars  while  so  trans- 
porting through  Henry  county,  Missouri,  a 
large  number  of  Texas  cattle,  said  cattle  be- 
ing at  said  time  Infected  with  a  deadly  dis- 
ease known  as  "Texas  fever";  tbat  all  Tex- 
as cattle  during  the  spring  and  summer 
months,  whether  perceptibly  affected  by  said 
disease  or  not,  communicate  the  same  to  all 
cattle  raised  In  Missouri,  passing  over  land 
previously  passed  over  by  such  Texas  cattle; 
Uiat  defendant  at  said  time  well  knew  that 
said  cattle  were  Texas  cattle;  that  they 
were  infected  with  said  disease,  and  of  the 
liability  aforesaid  to  communicate  said  dis- 
ease t»  Missouri  raised  cattle  by  leaving  the 
germs  of  said  disease  upon  the  ground  over 
which  they  traveled:  and  that  defendant  so 
knowing  and  while  said  Texas  cattle  were  by 
It  being  transported  across  Henry  county, 
Missouri,  wrongfully  and  negligently,  by  Its 
agents,  servants,  and  employes  permitted 
said  Texas  cattle,  so  Infected  with  said  dis- 
ease and  so  liable  to  communicate  said  dis- 
ease, as  aforesaid,  whether  apparently  af- 
fected themselves  or  not,  to  escape  from  the 
control  and  custody  of  said  defendant  and 
run  at  large  over  a  large  area  of  land  in 
Henry  county.  Missouri,  including  public 
highways  and  fields  and  pastures  between 
the  dty  of  Clinton  and  Grand  river,  and 
over  and  through  the  streets  within  the  cor- 
porate limits  of  the  said  city  of  Clinton,  in 
said  county  and  state,  iocludlng  Artesian 
avenue,  from  Hormeyer  street  to  Rogers 
avenue,  and  all  public  roads  and  streets  and 
parts  thereof  leading  from  Rogers  avenue  to 
the  Missouri,  Kansas  &  Texas  Railway  stock- 
yards In  said  city  of  Clinton,  for  several 
days.  Plaintiff  states  that,  by  reason  of  said 
Texas  cattle  running  at  large  as  aforesaid 
over  the  land  and  public  highways  afore- 
said, through  the  negligence  of  defendant 
aforesaid,  the  state  veterinary  surgeon,  by 
virtue  of  the  authority  vested  In  him  under 
the  laws  of  the  state  of  Missouri  and  the 
roles  and  regulations  of  the  state  board  of 
agriculture  promulgated  for  the  governing 
of  the  veterinary  department.  Issued  a  no- 
tice to  the  county  court  of  Henry  county, 
Missouri,  as  follows: 

"'State  Board  of  Agriculture,  Veterinary 
Department,  Columbia,  Mo. — To  the  County 
Court  of  Henry  county,  State  of  Missouri: 
Your  honorable  court  Is  hereby  notified  that 
the  following  public  roads,  streets  and  parts 
thereof,  commencing  at  a  point  in  section 
15,  township  41,  range  26,  In  Clinton  town- 
ship, Henry  county,  Missouri,  where  the  M., 
K.  &  T.  railroad  crosses  the  public  road  in 
said  flection  15,  mnning  thence  north  to  Rog- 
ers avenue,  thence  east  to  the  northwest  cor- 
ner of  the  northeast  quarter  of  the  southeast 
quarter  of  section  10,  township  41,  range  26, 
tlkenoe  Boath  to  the  northwest  corner  of  the 


northeast  quarter  of  the  northeast  quarter 
of  section  15,  thence  west  to  the  public  road, 
running  north  from  where  the  said  M.,  K.  & 
T.  crosses  said  public  road.  Including  herein 
all  public  roads,  streets  and  parts  thereof 
leading  from  where  said  railroad  crosses 
said  public  road  and  running  north  to  Rogers 
avenue  and  to  Artesian  avenue,  Including 
Hormeyer  street  and  Towers  street,  and  all 
of  the  part  of  Artesian  avenue  running 
northeast  from  Hormeyer  street  to  Rogers 
avenue,  and  all  public  roads  and  streets  and 
parts  thereof  leading  from  Rogers  avenue  to 
M.,  K.  &  T.  stockyards  In  the  city  of  Clin- 
ton, Missouri,  are  infected  with  the  germs  of 
Texas  fever  which  produce  a  fatal  disease 
to  native  Missouri  cattle. 

"  'Now,  therefore,  by  authority  vested  In 
me,  I  do  this  day  recommend  that  said 
above  described  public  roads,  streets  and 
parts  thereof  be  placed  under  strict  quaran- 
tine and  do  hereby  recommend  that  you  noti- 
fy the  public  and  command  all  owners  and 
custodians  and  all  other  persons  under  the 
penalty  prescribed  by  law.  to  keep  all  native 
Missouri  cattle  out  of  said  public  roads  and 
streets,  all  parts  thereof  and  prohibit  the 
driving  of  cattle  along  the  same  until  said 
quarantine  is  raised  upon  the  order  of  the 
county  court  or  other  lawful  authority. 

"  'Done  at  Clinton,  Heniy  County,  Missou- 
ri, this  20th  day  of  June,  1905. 

"  'T.  E.  White,  D.  V.  S.,  Deputy  Veter.* 

"That  said  notice  was  received  and  filed 
by  the  county  clerk  of  said  county  June  20, 
,1905;  and  that  on  the  21st  day  of  June,  1905, 
the  sheriff  of  Henry  county,  Missouri,  by  or- 
der of  the  county  court  of  said  county,  post- 
ed notices  quarantining  the  above-described 
tracts  of  land,  public  highways,  streets,  and 
alleys,  as  set  forth  by  the  notice  of  the  said 
veterinary  surgeon  against  all  native  Missou- 
ri cattle,  until  such  time  as  by  order  of  the 
said  county  court  the  quarantine  should  be 
raised;  that  said  quarantine  by  order  of 
said  county  court  at  the  request  of  the  state 
veterinary  surgeon  was  raised  on  the  first 
day  of  November.  1905.  Plaintiff  further 
states  that  at  all  the  times  herein  mentioned 
he  was  the  lessee  and  In  ];>ossession  and  con- 
trol of  a  large  body  of  pasture  lands.  Just 
west  of  the  southwest  comer  of  the  corpo- 
rate limits  of  the  said  city  of  Clinton,  lying 
along  by  the  side  of  the  Clinton  and  La  Due 
public  road  which  is  the  continuation  of  Ar- 
tesian avenue  and  the  only  outlet  from  the 
city  of  Clinton  to  said  tract  of  pasture  land, 
and  the  said  pasture  could  not  be  reachi!d 
from  the  city  of  Clinton  in  any  other  way 
without  passing  over  private  property;  that 
the  plaintiff  was  engaged  at  the  times  here- 
in mentioned,  when  said  Texas  cattle  were 
permitted  by  said  defendant  to  roam  around 
over  streets  and  public  highways  as  afore- 
said, and  for  many  years  prior  thereto,  in 
pasturing  a  large  herd  of  native  Missouri 
milch  cows,  which  he  drove  to  and  from  said 
pasture  dally  during  the  pasturing  seasons. 
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and  other  Missouri  raised  cattle  whlcb  be 
drove  In  and  out  ae  the  occasion  might  re- 
quire, that  said  pasture  was  of  great  profit 
to  the  plaintiff  by  reason  of  Its  close  proxi- 
mity to  the  city  of  Clinton,  and  being  the 
principal  pasture  for  the  town  cows;  that 
plaintiff  had  made  a  business  of  pasturing 
town  cows  for  a  great  many  years,  and 
had  thereby  built  up  a  profitable  and  paying 
business. 

"Plaintiff  states  that  by  reason  of  the 
wrongful  and  negligent  act  of  the  defendant 
In  permitting  said  Texas  cattle,  so  Infected 
with  Texas  fever  as  aforesaid,  to  run  at 
large  and  cross  over,  upon,  and  through  the 
said  public  highways,  streets,  avenues,  and 
other  lands  aforesaid,  this  plaintiff  was  com- 
pelled to  quit  driving  all  native  Missouri 
cattle  to  and  from  his  said  pasture,  thereby 
losing  the  pasturing  of  the  same  and  the  prof- 
Its  arising  therefrom ;  and  that  he  was  com- 
pelled to  pay  a  large  sum  for  rents  on  said 
pasture  land  without  reaping  any  benefits 
therefrom;  that  by  reason  of  the  premises 
aforesaid  plaintiff  ceased  pasturing  said  cat- 
tle on  the  2l8t  day  of  June,  1905,  and  was 
unable  to  utilize  said  pasture  for  said  pur- 
pose at  any  time  thereafter  during  the  pas- 
ture season  of  the  year  1905 ;  and  that  by 
reason  of  the  said  wrongful  and  negligent  act 
of  the  defendant  as  aforesaid,  plaintiff  says 
he  has  been  damaged  in  the  sum  of  eight  hun- 
dred dollaro.  Wherefore  plaintiff  asks  Judg- 
ment In  the  sum  of  eight  hundred  dollars 
damages  and  for  costs." 

The  grounds  for  the  demurrer  were:  (1) 
"Because  said  petition  does  not  state  facts 
sufl3cient  to  constitute  a  cause  of  action." 

(2)  "Because  it  appears  from  the  face  of  said 
petition  that  the  alleged  damage  to  plaintiff 
was  not  the  proximate  result  of  any  act  of 
the  defendant  as  set  forth  in  said  petition." 

(3)  "Because  It  appears  from  the  face  of  said 
petition  that  the  damages  claimed  to  have 
been  sustained  by  plaintiff  are  too  remote 
from  the  alleged  acts  or  omissions  of  the  de- 
fendant to  give  a  right  of  action  to  the  plain- 
tiff or  permit  him  to  recover  from  tbe  de- 
fendant" 

We  are  referred  to  certain  decisions  to 
support  the  petition.  In  Grimes  v.  Eddy,  126 
Mo.  168,  28  S.  W.  756,  26  L.  R.  A.  638,  47 
Am.  St.  Rep.  653,  where  it  la  held  that:  "A 
railway  company  which  negligently  permits 
Texas  cattle  to  escape  from  Its  cars  and 
to  run  at  large  thereby  causing  native  cattle 
to  contract  Texas  fever  is  liable  to  a  common- 
law  action  for  the  resulting  loss."  In  Kln- 
cald  T.  Ry.  Co.,  62  Mo.  App.  365,  the  facts 
were  that:  "In  loading  cattle  on  an  icy 
chute,  one  steer  slipped  and  fell,  knocking 
down  a  second,  which  fell  upon  the  plaintiff 
and  injured  him."  It  was  held  that,  the  ley 
chute  was  the  proximate  cause  of  the  plaln- 
tUTs  injtuy.  "That  a  connected  series  of 
causes  caused  the  injury  will  not  prevent  the 
primary  from  being  tbe  proximate  cause." 


And  tbe  rule  is  stated  that:  "^t  Is  sufficient. 
In  such  cases,  that  the  Injury  Is  the  natural, 
though  not  tbe  necessary  or  inevitable,  re- 
sult of  tbe  negligent  fault"  MUIer  v.  Ry. 
Co.,  90  Mo.  889,  2  S.  W.  439.  "Where  a 
passenger  in  alighting  from  a  street  car,  by 
the  sudden  and  negligent  starting  of  the  car 
before  she  had  time  to  alight,  was  thrown 
under  the  feet  of  a  mule  hitched  to  a  wagon, 
when  the  animal  became  unmanageable  and 
drew  the  wagon  wheels  over  her,  the  negli- 
gence of  the  street  ro'iway  company  was  the 
proximate  cause  of  the  Injuries  caused  there- 
by, and  was  liable  to  her  in  action  for  dam- 
ages for  the  same."  Parker  t.  St  Louis 
Transit  Co.,  108  Mo.  App.  465,  83  S.  W.  1016. 
The  cases  referred  to  fairly  illustrate  In- 
stances in  which  the  negligence  Is  to  be  at- 
tributed as  the  proximate  cause  of  Injury. 
In  some  of  these  cases  the  injury  was  tb- 
direct  result  of  the  negligent  act,  in  others 
though  not  the  direct,  necessary,  and  Inevita- 
ble but  the  natural  result  of  the  negligent 
act 

It  is  said  that:  "The  original  wrongful  or 
negligent  act  will  not  be  regarded  as  the  prox- 
imate cause  when  any  new  agency,  not  with- 
in the  reasonable  contemplation  of  tbe  origi- 
nal wrongdoer,  has  intervened  to  bring  about 
the  injury  Where,  however,  the  Interven- 
ing cause  and  its  probable  or  reasonable  con- 
sequences are  such  as  could  reasonably  have 
been  anticipated  by  the  original  wrongdoer, 
the  causal  connection  between  tbe  original 
wrongful  act  and  the  subsequent  Is  not  bro- 
ken, and  an  action  may  lie  therefor."  M.. 
K.  &  T.  Ry.  Co.  v.  Raney  (Tex.  Civ.  App.) 
99  S.  W.  689 ,  Brown  v  Ry.  Co.,  20  Mo.  App. 
222.  "It  Is  not  negligence  not  to  take  pre- 
cautionary measures  to  prevent  an  injury, 
which  If  taken  would  have  prevented  It 
when  the  injury  could  not  reasonably  have 
been  anticipated,  and  would  not,  except  un- 
der exceptional  circumstances,  have  happen- 
ed." Fuchs  V.  City  of  8t  Louis,  167  Mo. 
620,  67  S.  W.  610,  67  L.  R.  A.  1S6.  "Every 
person  who  does  a  wrong  is  at  least  responsi- 
ble for  all  the  mischievous  consequences  that 
may  reasonably  be  expected  to  result  under 
ordinary  circumstances  from  such  miscon- 
duct" Logan  T.  Ry.  Co.,  96  Mo.  App.  461, 
70  S.  W.  734.  "The  proximate  cause  is  tbe 
one  whlcb  In  the  natural  and  continuous 
sequence  unbroken  by  an  intervening  cause 
produces  the  Injury,  and  without  which  tbe 
result  would  not  have  happened;  and  It  is 
not  enough  that  the  injury  is  the  natural 
consequence  of  tbe  negligence.  It  must  be  al- 
so the  probable  consequence  which  might 
have  been  foreseen  by  a  man  of  ordinary 
prudence."  Saxton  v.  R.  R^  98  Mo.  App. 
494,  72  a  W.  717. 

This  case  stated  In  short  is:  That  the 
defendant  by  its  negligence  permitted  Texas 
cattle  infected  with  Texas  fever  to  escape 
from  the  bounds  of  Its  right  of  way  upon  the 
adjoining  highways,  one  of  which  led  to  a 
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pasture  which  plaintiff  had  leased,  from 
which  he  derived  profit  by  the  pasturing  of 
cattle  belongtug  to  the  people  of  the  city  of 
Clinton.  That  the  state  veterinarian,  being 
Informed  of  the  fact  that  the  said  cattle  had 
been  upon  the  highways,  placed  a  quarantine 
over  them ;  and  that  In  consequence  of  the 
act  of  the  said  veterinarian,  and  the  fact 
that  the  diseased  cattle  had  been  upon  said 
highways  Including  the  one  which  led  from 
the  city  to  said  pasture,  plaintiff's  patrons 
would  not  permit  their  animals  to  be  driven 
over  said  highway  leading  to  his  pasture, 
there  being  no  other  way  by  which  the  same 
could  be  reached,  except  over  private  prop- 
erty. He  Jost  the  benefits  and  profits  he 
would  otherwise  have  received  had  It  not 
been  for  said  negligent  acts  of  defendant 

Tested  by  the  rule  applicable  to  all  cases, 
the  plaintiers  petition  failed  to  state  a  cause 
of  action.  Plaintiff's  injury  was  not  the 
natural  and  probable  consequence  of  the  neg- 
ligent acts  which  might  have  been  foreseen 
by  a  man  of  ordinary  prudence.  It  will  not 
do  to  say  that  defendant  might  reasonably 
have  anticipated  that  the  said  veterinarian 
would  place  the  highway  under  quarantine, 
for  there  was  no  law  for  his  authority  to  do 
so;  and  had  there  been,  and  bad  It  been 
such  an  act  as  the  defendant  might  have  rea- 
sonably anticipated,  still  the  plaintiff  was 
far  short  of  making  out  a  case.  It  cannot  be 
said  that.  In  any  event.  It  was  probable  for 
any  reasonable  person  to  anticipate  that  the 
act  of  negligence  would  have  the  effect  of 
injuring  plaintiff  In  respect  to  the  profits  of 
bis  pasture.  And  it  cannot  be  said  that 
plaintiff's  loss  was  the  natural  result  of  the 
negligent  act  Although  mere  remoteness  of 
result  will  not  in  all  instances  defeat  the 
action,  yet  the  remoteness  may  be  so  great 
that  it  would  be  absurd  to  attribute  the  re- 
sult to  the  original  act  of  negligence.  And 
it  seems  to  us  that  the  acta  alluded  to  do  not 
present  an  unbroken  chain  of  causal  connec- 
tion. But  the  most  convincing  feature  of  the 
case  is  that  it  was  not  reasonable  to  antici- 
pate that  plaintiff  would  lose  the  profits  from 
his  pasture. 

Affirmed.    All  concur. 


PHILLIPS  V.  WEBB  CITT. 

(Kansas  City  Court  of  Appeals.     Miasoari. 
March  2,  1908.) 

1.  Affcai/— Bnx  or  Exceptions— Faii.17be  to 
Fii.«  IN  TinE— ErrECT. 

A  bill  of  exceptions  filed  oat  of  time  can- 
not be  considered. 

TEd.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  S,  Appeal  and  Error,  iS  2404,  2405.] 

2.  Saice— Matters  Not  Shown  bt  Recobd. 

The  making  of  an  order  extending  the  time 
for  filing  a  bill  of  exceptions  cannot  be  proved 
by  the  recitals  of  the  bill,  but  must  be  shown 
by  the  record  proper. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol  3,  Appeal  and  Error,  {  2321.1 

108  8.W.-88 


Appeal  from  Circuit  Court,  Jasper  Coun- 
ty;  Hugh  Dabba,  Judge. 

Action  by  Forest  Phillips,  by  next  friend, 
against  the  city  of  Webb  Ci^.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

James  J.  Nelson,  for  appellant  George  E. 
Booth  and  W.  J.  Owen,  for  respondent 

JOHNSON,  J.  From  the  record  entries  in 
the  abstract  filed  by  aiq)ellant  It  appears  that 
on  January  12,  1907,  the  court  made  an  or- 
der extending  the  time  for  filing  the  bill  of 
exceptions  "to  and  including  the  12th  day  of 
February,  1907,"  and  that  It  was  not  filed 
until  the  19th  day  of  February,  1907 — one 
week  after  the  expiration  of  the  time  fixed 
In  the  order.  The  bill  of  exceptions,  being 
filed  out  of  time,  cannot  be  considered.  We 
note  it  contains  a  recital  of  a  subsequent  or- 
der further  extending  the  time  of  filing  to 
Include  the  19th  day  of  February ;  but  It  has 
been  decided  on  numerous  occasions  that 
such  matters  cannot  be  proved  by  the  recitals 
of  the  bill  of  exceptions,  but  must  be  shown 
by  the  record  proper.  Page  Woven  Wire  Co. 
V.  Brooks  (Mo.  App.)  104  8.  W.  482 ;  Cross  v. 
Henderson  (decided  at  this  term)  107  S.  W. 
1107;  Redd  v.  Railway,  122  Mo.  App.  93,  98  S. 
W.  89 ;  Harding  v.  Bedoll,  202  Mo.  636,  100  S. 
W.  638 ;  State  v.  Harris,  121  Mo.  445,  26  S. 
W.  558;  Walser  v.  Wear,  128  Mo.  652,  81 
S.  W.  37;  Blek  v.  Williams,  181  Mo.  526, 
80  S.  W.  885 ;  St.  Charles  ex  rel.  v.  Deemar, 
174  Mo.  122,  73  S.  W.  469;  Williams  v.  Har- 
ris, 110  Mo.  App.  638,  85  S.  W.  643. 

None  of  the  errors  assigned  Is  properly  be- 
fore us  for  review,  and  It  follows  that  the 
Judgment  must  be  affirmed.    All  concur. 


TODD  V.  HUTCHINSON  et  aL 

(Kansas  City  C!ourt  of  Appeals.    .Mlsiouri. 

March  2,  1908.) 

Jtn>OEs  —  DiSQUAi.iricATioN  or  Reoulab 
JuDOE— Blection  of  Special  Judqe— Stat- 
utobt  Pbovisions. 

Rev.  St.  1899,  »  818-834  [Ann.  St  1906, 
pp.  789-798],  anthorlzing  a  change  of  venae  on 
the  application  of  either  party  or  on  the  motion 
of  the  judge,  unless  the  parties  agree  to  the 
election  of  a  special  judge,  etc..  and  sections 
1678-1685  [Ann.  St  1906,  pp.  1219-1222].  pro- 
viding for  the  election  of  a  temporary  judge, 
etc.,  are  distinct  provisions,  and,  where  no  ap- 

Slication  for  a  change  of  venue  because  of  the 
tsqualification  of  the  judge  is  made,  the  special 
judge  elected  by  the  attorneys  present  in  court 
and  qualified  to  act  may  properly  try  the  cause. 
[B3d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Judges,  {  99.] 

Appeal  from  Circuit  Ourt,  ^emon  County ; 
J.  B.  Johnson,  Judge. 

Action  by  Paul  Todd  against  M.  A.  Hutchin- 
son and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.   Affirmed. 

J.  M.  Hull  and  A.  J.  Smith,  for  appellants. 
A.  J.  King,  for  respondent. 

ELLISON.  J.  This  action  Is  based  on  a 
promissory  note.    The  Judgment  In  the  trial 
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court  was  for  the  plaintiff.  Tbere  Is  but  a 
single  question  Involved,  and  that  relates  to 
the  action  had  on  the  application  which  de- 
fendants made  for  a  change  of  venue.  It  ap- 
pears that  the  judge  of  the  trial  court  was 
disqualified  from  trying  the  cause,  and  of  his 
own  motion  had  an  order  entered  of  record 
to  that  effect,  and  at  request  of  plalntlfTs 
attorney  the  clerk  held  an  election  by  the  at- 
torneys present  to  elect  a  special  Judge.  M. 
T.  January,  Esq.,  a  member  of  the  Vernon 
county  bar,  was  duly  elected.  Thereupon  Mr. 
January,  having  knowledge  that  he  was  dis- 
qualified, had  an  entry  of  record  made  to  that 
effect,  and  another  election  was  held,  whereby 
S.  A.  Wight,  Esq.,  a  member  of  the  same 
bar,  was  duly  elected  and  entered  upon  the 
trial  of  the'  cause.  Defendants  refused  to 
appear  further,  and  judgment  was  duly  ren- 
dered for  the  plaintiff.  Defendants  after- 
wards, In  due  time,  filed  motion  for  new  trial, 
which  being  overruled,  an  a|)peal  was  duly 
prosecuted  to  this  court. 

There  are  two  statutes  In  relation  to  change 
of  a  trial  judge.  One  Is  the  statute  In  rela- 
tion to  change  of  venue  proper.  Article  11, 
c.  8,  §§  818-834,  Rev.  St.  1899  [Ann.  St.  1906, 
pp.  789-798].  The  other  Is  In  relation  to  the 
jurisdiction,  power,  and  duties  of  circuit 
courts.  Article  3,  c.  14,  H  1678-1685,  Rev.  St 
1899  [Ann.  St.  1906,  pp.  121»-1222].  In  this 
case  there  was  no  application  for  a  change  of 
venue,  and  therefore  the  statute  In  reference 
to  change  of  venue  proper  Is  not  the  test  of  the 
correctness  of  the  proceedings  in  the  trial  court. 
The  regular  trial  judge  being  disqualified, 
and  no  application  for  a  change  of  venue  hav- 
ing been  made,  under  the  provision  of  the 
statute  In  relation  to  changes  of  venue,  the 
other  statute  controls.  Section  1679  of  that 
statute  [Ann.  St.  1906,  p.  1220]  reads:  "When- 
ever the  judge,  from  any  cause,  shall  be  un- 
able to  hold  any  term  or  part  of  term  of 
court,  and  shall  fall  to  procure  another  judge 
to  hold  said  term  or  part  of  term,  or  If  the 
judge  Is  interested  or  related  to,  or  shall 
have  been  counsel  for  either  party,  or  when 
the  judge.  If  In  attendance,  for  any  reason 
cannot  properly  preside  In  any  cause  or 
causes  pending  In  such  court,  and  the  parties 
to  such  cause  or  causes-  fall  to  agree  to  select 
one  of  the  attorneys  of  the  court  to  preside 
and  hold  court  for  the  trial  of  cause  or  causes, 
the  attorneys  of  the  court  who  are  present, 
but  not  less  in  number  than  five,  may  elect 
one  of  Its  members  then  In  attendance  having 
the  qualifications  of  a  circuit  judge,  to  hold 
the  court  for  the  occasion."  Section  1681 
[Ann.  St.  1906,  p.  1221]  provides  for  the  sec- 
ond election  which  took  place  in  this  case. 

Defendants  cite  and  rely  upon  the  statute 
in  relation  to  changes  of  venue ;  but  we  can- 
not see  how  it  can  apply  to  the  question  In- 
volved, for  the  reason  that  no  proceeding  has 
been  had  under  it  The  two  statutes  are  dis- 
tinct and  Involve  different  considerations.  "To 
determine  the  rights  of  a  party  to  a  suit 
who  seeks  to  avoid  a  trial  before  a  prejudiced 


judge,  or  a  judge  who  the  party  may  think  is 
prejudiced  against  him,  we  look  alone  to  the 
provisions  of  the  change  of  venue  act"  State 
ex  rel.  v.  Fort,  178  Mo.  518,  526,  77  S.  W. 
741,  743.  And  so  It  was  held  in  State  ex  rel. 
V.  Floumoy,  160  Mo.  324,  60  S.  W.  1008,  that 
after  an  application  for  a  change  of  venue 
made  by  a  par^  on  account  of  undue  influeace 
of  the  c^poeite  party  as  provided  may  be 
done  under  the  change  of  venue  statute,  the 
provisions  of  the  other  statute  (section  1679) 
could  not  be  made  to  apply.  We  do  not  think 
the  cases  of  Coffey  v.  City  of  Carthage,  200 
Mo.  616,  98  S.  W.  562,  and  State  ex  rd.  v. 
McKee,  150  Mo.  233,  51  S.  W.  421,  have  ap- 
plication to  the  case  made  by  the  present  rec- 
ord. The  former  seems  not  to  relate  to  the 
case,  and  the  latter  was  under  the  change 
of  venue  statute  where  an  application  had 
been  made.  The  ruling  in  tile  latter  was 
that  notwithstanding  section  822  [Ann.  St. 
1906,  p.  793]  provided  that  when  the  court 
heard  the  application  a  change  of  venue  should 
not  be  awarded  if  the  parties  agreed  upon  a 
special  judge,  or  if  they  agreed  an  election 
should  be  held  to  select  such  judge,  yet  the 
court  could  grant  the  change  on  the  applica- 
tion, without  stopping  to  ask  the  parties 
whether  they  could  or  would  agree,  and  that 
It  was  the  duty  of  the  parties  to  agree  with- 
out suggestion  from  the  court.  It  therefore 
1b  clear  that  It  has  no  bearing  on  the  case 
here  presented. 
The  judgment  Is  afBrmed.    All  concur. 


ANDERSON  CARRIAGE  CO.  v.  OILMORE 
et  al. 

(Kansas  City  Court  of  Appeals.     Missouri. 
March  2,  1908.) 

1.  Appeai<— Review — Subsequent  Afpkai.s — 
Questions  Not  Involved  on  Fobueb  Af- 

PEAL. 

A  question  will  be  deemed  adjudicated  on  a 
former  appeal  only  when  it  was  directly  pre- 
sented and  considered;  and  hence,  where  plain- 
tiff appealed  from  a  decision  sustaining  a  mo- 
tion to  strike  out  part  of  the  petition,  it  will 
not  preclude  defendant  from  setting  up  a  new 
defense  on  the  second  trial,  which  was  not  con- 
sidered on  the  former  appeal,  though  defend- 
ants permitted  that  appeal  to  go  by  default 
without  argument,  brief,  or  statement  on  their 
part. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  ||  4648-4665.] 

2.  Sales— Option  to  Sell— Exercise. 

A  contract  between  a  manufacturer  and  an 
agent  provided  that  the  manufacturer  might 
elect  on  or  after  the  Ist  of  October  in  each 
year  to  require  the  agent  to  purchase  and  set- 
tle for  ail  goods  then  on  hand,  settlement  to  be 
made  by  notes  payable  at  such  time  as  the  man- 
ufacturer should  elect  but  not  less  than  three 
months  after  the  let  of  October.  The  contract 
was  to  be  renewed  on  the  Ist  of  January  fol- 
lowing, and  the  agent  was  to  have  the  right  to 
settle  tor  all  goods  on  hand  at  that  time  by  note 
or  cash,  less  discount.  Held,  that  the  manu- 
facturer's right  of  election  expired  on  the  1st  of 
January,  and  that  the  agent's  refusal  to  abide 
by  an  election  made  thereafter  was  not  a  breach 
of  the  contract  for  which  it  was  liable  in  dam- 
ages. 
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Appeal  from  drcQlt  Court,  Jasper  Coun- 
ty; Hugh  Dabbs,  Judge. 

Action  by  tbe  Anderson  Carriage  Company 
against  H.  F.  OUmore  and  others.  From 
a  Judgment. for  defendants,  plaintiff  appeals. 
Affirmed. 

H.  L.  Shannon,  for  appellant  Perkins  & 
Blair,  for  respondents. 

ELLISON,  J.  nils  cause  was  here  on  a 
former  appeal,  and  Is  reported  In  123  Mo. 
•Vpp.  19,  99  S.  W.  7G6,  where  a  statement 
of  the  case  may  be  found.  On  retrial  plain- 
tiff was  again  defeated  on  Its  claim  for  dam- 
ages on  the  first  count,  and  again  appeals. 

Tbe  claim  of  the  plaintiff  is,  and  has  been, 
that  under  tbe  terms  of  the  contract  be- 
tween It  and  defendants  it  bad  the  right 
to  elect  to  sell  the  vehicles  to  defendants 
.and  require  them  to  execute  proi)er  notes 
In  payment,  that  It  did  so  elect,  and  that 
defendants  committed  a  breach  of  the  con- 
tract by  refusing  to  purchase  and  execute 
the  notes.  The  defendants,  on  the  present 
appeal,  now  contend  that  plaintiff  did  not 
make  its  election  to  sell  within  the  time  re- 
quired by  the  contract,  and  that  therefore 
tbey  could  not  be  charged  with  a  breach  by 
refusing  to  buy.  These  claims  of  the  par- 
tics  are  based  on  the  following  provisions 
of  the  contract:  "That  on  and  after  the  1st 
day  of  October  of  each  year  during  the  con- 
tinuance of  this  contract  said  principal  can 
elect  to  sell  outright  to  said  agents  any  and 
all  vehicles  not  settled  for,  and  demand  from 
said  agents  a  note  or  notes  payable  at  such 
time  as  said  principal  shall  elect,  but  not 
less  than  three  months  after  said  1st  day 
of  October,  for  an  amount  equal  to  the  un- 
paid portion,  or  any  part  thereof,  of  the  In- 
voice price  of  any  and  all  goods  which  had 
been  shipped  to  said  agents  by  said  principal 
prior  to  October  Ist  of  such  year  under  said 
contract  This  contract  to  be  renewed  on 
or  about  January  1,  1904.  The  Carthage  Im- 
plement Company  reserving  the  right,  if 
they  so  desire,  to  settle  for  all  or  any  goods 
on  hand  January  1,  1904,  by  approved  note, 
or  by  cash,  less  the  discount"  Subsequent 
to  the  1st  day  of  January,  but  before  the 
irith  day  of  January,  1904,  plaintiff  served 
on  defendants  a  notice  to  them  to  buy. 

Plaintiff  now  claims  that  defendants'  lia- 
bility was  decided  on  the  former  appeal,  and 
that  It  Is  now  res  adjudlcata.  Defendants 
insist  that  tbe  point  now  made  was  not  pre- 
sented to  the  court,  and  was  not  consider- 
ed, and  cite  Owln  t.  Waggoner,  116  Mo.  152, 
22  S.  W.  710,  in  support  of  their  position. 
On  account  of  the  neglect  of  defendants  our 
Inclinations  lie  altogether  in  the  direction 
of  sustaining  plaintiffs  claim.  When  tbe 
case  was  before  us  on  the  former  appeal  de- 
fendants failed  to  furnish  us  with  argument 
brief,  or  statement,  but  allowed  the  case  to 
p>  by  default,  and  our  attention  was  not  di- 
rected to  the  point  now  made.    But  when  we 


consider  that  tbe  case  wss  appealed  before 
on  account  of  the  trial  court  sustaining  a 
motion  to  strike  out  the  material  part  of  the 
first  count  of  plahitlff's  petition,  that  we  re- 
versed and  remanded  the  cause,  and  that 
then  defendants  filed  an  answer  in  the  trial 
court  setting  up  that  plalntltTs  election  had 
not  been  made  within  tbe  time  provided  by 
the  contract  we  conclude  that  they  have  a 
right  to  have  that  point  considered.  When 
a  demurrer  is  sustained  to  a  petition  as  not 
stating  a  cause  of  action,  a  reversal  of  that 
finding  does  not  preclude  an  answer  setting 
up  any  defense  or  avoidance  which  the  de- 
fendants may  have. 

Coming  to  the  point  now  made,  that  the 
election  of  plaintiff  was  out  of  time,  we  find 
it  well  taken.  It  will  be  noticed  that  the 
contract  gives  to  plaintiff  the  right  to  have 
defendants  to  buy  on  and  after  the  1st  of 
October  of  each  year  during  the  continu- 
ance of  the  contract  The  contract  was  to 
end  on  the  1st  of  January  following,  for  it 
is  provided  that  It  must  be  then  renewed. 
So  it  would  seem  from  that  consideration 
that  the  option  should  be  exercised  between 
the  Ist  of  October  and  the  1st  of  January. 
But  In  addition  to  this,  as  further  showing 
the  Intention  of  the  parties,  the  contract 
changes  the  option  to  the  defendants,  giv- 
ing them  the  privilege  of  electing  to  buy  on 
the  1st  of  January.  It  is  clear  that  each 
opposing  party  could  not  have  an  option  on 
the  same  thing  at  the  same  time.  That  nec- 
essarily ended  plalntlfTs  option  to  sell.  An 
option  to  buy  means  that  defendants  may  re- 
fuse to  buy,  and  so  puts  an  end  to  plalntlfTs 
right  to  sell  to  them. 

The  trial  was  had  without  the  aid  of  a 
jury,  and  the  foregoing  considerations  show 
that  the  court  took  the  correct  view  of  the 
case.  The  Judgment  will  therefore  be  af- 
firmed.    All  concur. 


LLOYD  et  al.  ▼.  MESERVET  et  al. 

(Kansas  City  Court  of  Appeals.     Missouri. 
March  2.  1908.) 

1.  Tbiai/— iNsmocrroNS— WrrNESSEs  —  Cbed- 
iBiLrrT— Partial  Falsitt  of  Testiiiont. 

An  Instruction  "that  If  you  believe  any 
witness  has  knowingly  testiiiea  falsely  regard- 
in);  any  fact  concerning  this  case,  you  are  at  lib- 
erty to  regard  liis  whole  testimony  as  false,"  is 
erroneous,  because  it  does  not  limit  the  false 
testimony  to  any  material  fact  in  the  case. 

2.  Same— DiscBETiON  or  Coubt. 

Tbe  propriety  or  neccpsity  of  giving  an  in- 
struction as  to  the  effect  of  a  false  statement  by 
a  witness  on  his  entire  testimony  is  largely  in 
the  discretion  of  the  trial  court. 

[Ed.  Note.— For  cases  In  point,  aee  Cent  Dig. 
vol.  40,  Trial,  {  490.] 

8.   JCSTICES    OF    THE    PEACE  —  PbOCEDUBE    IN 

Civn,  Casks— Pleading — Statement. 

In  an  action  before  a  justice  of  the  peace, 
a  statement  that  defendants  were  plaintiffs' 
attorneys,  and  that  plaintiffs  delivered  to  them 
a  deed  to  certain  real  estate,  with  directions  to 
deliver  it  to  a  third  person  in  settlement  of  a 
compromise  agreement  between   plaintiffs  and 
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such  person,  upon  the  latter  paying  $50  as  per 
terms  of  the  compromise ;  that  defendants  deliv- 
ered the  deed  and  received  the  $50,  which  sum 
is  due  plaintiffs,  less  $10  as  a  fee  to  defendants ; 
that  they  have  demanded  the  sum  of  $40  from 
defendants ;  and  that  they  did  not  oay  it— is  a 
sufficient  statement  of  plaintiffs'  cause  of  action. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   H.  tfc  McCune,  Judge. 

Action  by  Mary  Lloyd  and  others  against 
B.  C.  Meservey  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Beversed 
and  remanded. 

Cameron  L.  Orr,  for  appellants.  Thos.  H. 
and  Verne  D.  Edwards,  for  respondents. 

ELLISON,  J.  This  action  was  brought 
against  defendants  before  a  Justice  of  the 
peace  for  the  sum  of  $40.  On  appeal  to  the 
drcnlt  court,  plaintiffs  had  judgment  The 
written  statement  before  the  justice  setting 
forth  plaintiff's  cause  of  action  was  that 
defendants  were  plaintiff's  attorneys;  that 
plaintiffs  delivered  to  them  a  deed  to  certain 
real  estate,  with  directions  to  deliver  it  to 
Walcott  Calkins  in  settlement  of  a  compro- 
mise agreement  between  plaintiffs  and  Calk- 
ins, upon  the  latter  paying  $50  as  per  the 
terms  of  the  compromise;  that  defendant 
did  deliver  the  deed  to  Calkins  and  receive 
front  him  the  $60,  which  sum  Is  due  plain- 
tlfis,  lees  $10  as  a  fee  to  defendants;  that 
they  have  demanded  the  sum  of  $40  from 
defendants;    and  that  they  did  not  pay  It 

On  the  trial  of  the  cause  the  trial  court 
gave  the  following  Instruction  for  plain- 
tiffs: "The  jury  are  Instructed  that  If 
you  believe  any  witness  has  knowingly  testi- 
fied falsely  regarding  any  fact  concerning 
this  case,  you  are  at  liberty  to  regard  his 
whole  testimony  as  false."  The  Instruction 
Is  erroneous.  The  following,  taken  from  our 
decision  In  White  v.  Lowenberg,  55  Mo.  App. 
69,  applies  directly  to  the  objection  now 
made,  viz.:  "It  will  be  noticed  that  this  in- 
struction fails  to  limit  the  false  testimony 
to  any  substantial  or  material  fact  In  the 
case.  It  authorizes  the  jury  to  disregard  the 
entire  testimony  of  any  witness  whom  they 
may  believe  has  sworn  falsely  as  to  any 
statement  he  may  have  made,  whether  It  may 
be  some  matter  properly  in  the  case  and  af- 
fecting its  decision,  or  some  matter  which 
may  have  been  inadvertenUy  or  Improperly 
drawn  out.  Instructions  of  this  nature  are 
not  looked  upon  with  much  favor  by  the 
courts  (Iron  Mountain  Bank  v.  Murdock,  62 
Mo.  74),  yet  their  propriety  or  necessity  In 
the  given  case  Is  left  largely  with  the  dis- 
cretion of  the  trial  court  (White  v.  Maxcy, 
64  Mo.  559;  State  v.  HIckam,  95  Mo.  332,  8  S. 
W.  252,  6  Am.  St  Rep.  54).  But,  when  ask- 
ed in  cases  where  the  court  deems  it  proper 
to  give  them  at  all,  they  should  not  be  drawn 
so  as  to  suggest  to  the  jury  that  they  might 
disregard  the  entire  testimony  of  a  witness 
who  bad  sworn  falsely  as  to  some  trivial  mat- 
.ter,   possibly    disconnected   from    tbe   ca8& 


The  Instruction  as  given  In  this  case  is  so 
wide  a  departure  from  the  form  iu  which 
such  instructions  have  been  approved  that 
we  feel  constrained  to  disapprove  it" 

Complaint  Is  made  of  another  instmction 
as  being  Interlined  In  such  way  as  to  be  11- 
I^ble.  On  retrial  this  may  be  made  ao  that 
it  can  be  read. 

The  statement  is  undoubtedly  sufficient  In 
an  action  begun  before  a  justice  of  the  peace. 

The  judgment  will  be  reversed,  and  cause 
remanded.    All  concur. 


LEACH  T.  BOND  et  aL 

(St.  Louis  Court  of  Appeals.    Missouri.    March 

3,  1908.)  " 

1.  Appeal  —  Abstract  —  EsTtxn  of  Ihsuffi- 
ciENCT.    ■ 

Where  an  appeal  is  presented  on  a  fuU  rec- 
ord, showing  that  a  timely  motion  for  new 
trial  was  filed  and  overruled,  that  proper  affida- 
vit for  appeal  was  filed  and  an  appeal  was  al- 
lowed, and  that  the  bill  of  exceptions  was  sisned 
and  filed  within  the  time  allowed,  the  Court  of 
Appeals  will  not  dismiss  the  appeal,  nor  refuse 
to  consider  the  case  on  its  merits,  because  the 
abstract  fails  to  show  all  such  facts, 

2,  Fbadd — Repbesentations — Intent. 

A  false  representation  made  as  of  one's 
own  knowledge  about  a  matter  of  which  he  has 
no  knowledge  Is,  In  legal  effect  the  same  as  a 
false  representation  made  with  knowledge  of 
its  falsity,  regardless  of  an  intent  to  deceive. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dis. 
vol.  23,  Fraud,  {{  3-5.] 

Appeal  from  Circuit  Ourt.  Howell  County: 
W.  N.  Evans,  Judge. 

Action  by  Wesley  Leach  against  John  C. 
Bond,  C.  C.  Epps,  and  others.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed except  as  to  defendants  Bond  and 
Epps,  and  reversed  as  to  them. 

O.  L.  Hayden  and  W.  B.  Campbell,  for  ap- 
pellant. H.  D.  Green  and  Orr  &  Luster,  for 
respondents. 

BLAND,  P.  J.  The  action  is  to  recover 
damages  resulting  from  alleged  false  and 
fraudulent  representations  charged  to  have 
been  made  by  defendants  to  plaintiff  in  re- 
spect to  a  tract  of  land  purchased  by  plaintiff 
of  defendants  John  C.  and  Mary  A.  Bond. 
At  the  close  of  plaintiffs  evidence  the  jury 
were  instructed  to  return  a  verdict  in  favor 
of  all  the  defendants  except  John  0.  Bond 
and  C.  C.  Epps.  The  trial  progressed  as  to 
these  two  defendants,  and  resulted  In  a  ver- 
dict and  judgment  in  their  favor,  from  which 
plaintiff  appealed.  Defendants  have  filed  a 
motion  to  dismiss  the  appeal  for  Imperfections 
In  the  abstracts  filed  by  plaintiff.  The  ab- 
stracts fail  to  show  .some  of  the  facta  neces- 
sary to  warrant  an  appellate  court  to  Inquire 
into  the  merits  of  the  appeal,  but  the  case  Is 
here  on  a  full  record,  which  shows  that  a 
timely  motion  for  new  trial  was  filed  and  over- 
ruled; that  plaintiff  filed  a  proper  affidavit  for 
appeal  and  an  appeal  was  allowed:  also  that 
the  bill  of  exceptions  was  signed  and  filed 
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within  the  time  allowed  by  the  court  In  these 
circumstances  it  has  never  been  the  practice 
of  this  court  to  dismiss  an  appeal,  or  to  refuse 
to  consider  a  case  on  its  merits  for  the  reason 
the  abstracts  fall  to  state  all  the  foregoing 
facts.    The  motion  to  dismiss  is  overruled. 

The  facts  developed  at  the  trial,  succlinctly 
stated,  are  that  plaintiff  and  defendant  Kautz 
reside  In  Audrain  county.  Mo.;  that  Kautz 
was  interested  in  finding  purchasers  for  lands 
In  Howell  county,  Mo.,  and,  In  August,  1905, 
he  and  plalntifT  visited  said  county,  plaintiff 
intending  to  purchase  a  farm  if  he  could  find 
one  to  suit  him.  On  arriving  at  West  Plains 
(the  county  seat  of  Howell  county)  plalntltf 
and  Kautz  went  to  the  real  estate  office  of 
Markham  &  Adams,  who  showed  them  a  list 
of  lands  they  had  for  sale  In  said  county. 
This  firm  called  In  Mr.  Epps,  who  was  also 
a  real  estate  agent,  and  he  drove  plaintiff 
and  Kautz  into  the  country  to  look  at  lands. 
Neither  Mr.  I^pps  taor  Markham  &  Adams 
had  Bond's  farm  listed  for  sale,  Epps,  how- 
ever, bad  had  It  for  sale  the  year  previous, 
and  was  acquainted  with  the  farm,  amd  knew 
it  was  a  good  one,  and  drove  plaintiff  to  it 
for  the  purpose  of  looking  at  it  and  to  see  if 
It  could  be  purchased.  On  arriving  at  the 
farm  Epps  Interviewed  Bond,  and  learned 
from  htm  that  he  would  sell  the  farm  for  $37 
per  acre.  Bond  was  building  a  flue  at  the 
time,  and  told  Epps  to  show  plaintiff  tbe 
farm,  and  plaintiff  testified  that  Bond  said 
he  would  stand  by  anything  Epps  would  say 
about  the  farm.  The  farm  contained  189.4 
acres,  al>out  130  of  which  was  In  cultivation. 
After  talking  to  Bond  plaintiff  and  Epps 
walked  over  a  portion  of  the  farm,  which  was 
fenced  on  the  east,  west,  and  north  lines,  but 
there  was  woodland  on  the  south  side  of  the 
farm  not  under  fence.  Near  the  southeast 
comer  was  an  old  log  cabin.  A  few  rods 
south  of  this  cabin  was  an  old  brush  fence. 
Plaintiff  testified  that  Epps  pointed  to  the 
cabin  and  fence  and  told  him  the  brush  fence 
was  on  the  south  line  and  there  was  about  18 
acres  of  woodland.  After  wnlklng  over  a 
portion  of  the  farm  plaintiff  and  Epps  re- 
turned to  the  house.  Plaintiff  testified  that 
after  their  return  "Bond  came  out  in  the 
yard  where  he  had  been  at  work,  ond  I  asked 
him  about  this  timber  south  of  the  creek,  and 
he  said  there  was  16  or  17  acres  of  it.  I  ask- 
ed Mm  if  ?37  per  acre  was  the  least  he  would 
take.  He  said  it  was,  and  I  told  him  I  would 
buy  the  place."  Plaintiff  also  testified  that 
Bond  said  "the  line  run  just  south  of  the 
cabin."  Plaintiff  did  not  go  over  the  timber- 
ed portion  of  tbe  tract.  The  parties  had  din- 
ner, and  then  the  written  contract  was  pre- 
pared and  signed  by  Bond  and  wife  and  by 
plaintiff,  whereby  plaintiff  agreed  to  pay  $37 
per  acre,  or  $7,007,  for  the  farm.  Plaintiff 
compiled  with  his  part  of  the  contract,  and 
Bond  and  wife  made  him  a  deed  to  the  land. 
After  acquiring  title  to  the  land  plaintiff 
made  a  survey  of  the  farm  and  ascertained 
that  instead  of  there  being  but  18  acres  of 


woodland  there  were  40  or  SO  acres,  and  in- 
stead of  the  south  line  being  near  the  cabin 
and  brush  fence  it  was  several  rods  south  of 
that  fence.  The  woodland  Is  described  as 
being  unfit  for  cultivation  and  as  rough  and 
rocky,  and  not  worth,  according  to  platntHTs 
evidence,  more  than  $2  or  $3  per  acre. 

T.  L.  Shafer,  a  witness  for  plaintiff,  testi- 
fied as  follows:  "We  went  out  there  from 
town  here,  and  drove  up  to  the  farm,  and 
Epps  got  out  Bond  was  up  on  top  of  the 
house  fixing  up  something.  Epps  got  out  and 
went  around  to  where  Bond  was  and  brought 
him  out  and  Introduced  him  to  Leach  and 
says:  lieach  wants  to  look  at  your  farm,  and 
wants  to  know  your  price.'  Bond  says:  '$37 
per  acre.'  Leach  then  asked  how  much  there 
was  In  the  place  and  Bond  told  him  189.4 
acres,  but  he  said  he  was  at  work,  and  that 
Epps  could  take  Leach  and  show  him  the 
place,  and  whatever  Epps  said  he  would 
stand  for,  and  we  drove  on  down  to  the  new 
house  and  through  the  barn  on  down  the  lane 
and  turned  west  and  drove  on  west  to  where 
they  said  there  was  a  spring.  There  Bppe, 
Kautz,  and  Leach  got  out  of  the  buggy,  and 
I  stayed  with  tbe  team.  They  went  on  down 
there,  but  soon  came  back,  and  Leach  asked 
where  the  southwest  comer  was  from  there, 
and  Epps  says,  'It  is  right  up  there,'  and  call- 
ed attention  to  something  up  there,  a  little 
piece  of  fence  or  something,  I  don't  remember 
what  it  was.  There  was  a  little  house  up 
there,  and  Epps  said  the  south  line  run  right 
up  by  that  Just  above  It.  Epps  asked  me 
what  I  thought  of  the  place,  and  I  told  him 
I  thought  It  was  a  nice  farm,  and  I  asked 
him  how  much  timber  there  was  and  he  said 
16  acres,  and  then  we  went  back  to  tbe  house 
and  I  asked  Bond  how  much  timber  there 
was  and  he  said  there  was  18  acres  and  may- 
be 20.  We  got  dinner,  and  they  asked  me  to 
write  a  contract,  and  I  demurred  at  first; 
but  after  dinner  Mrs.  Bond  cleared  tbe  dishes 
off,  and  I  wrote  the  contract." 

Epps  testified  that  all  he  said  to  plaintiff 
about  the  number  of  acres  of  timbered  land 
was  that  in  his  opinion  there  was  about  18 
acres  of  it,  and  Leach  said  he  wished  there 
was  more;  that  after  dinner  Bond  told  Leach 
he  would  go  over  the  farm  and  «how  it  to 
him;  that  I«ach  asked  him  how  many  acres 
of  tlinber  there  was  on  the  place  and  Bond 
said  there  was  18  acres  of  good  white  oak 
timber  on  the  farm. 

Bond  testified  as  follows:  "Just  before  or 
Just  after  dinner  we  closed  the  trade.  I  told 
him  I  wanted  him  to  be  satisfied.  I  told  him 
there  was  a  meadow  on  the  east  he  had  not 
seen,  and  some  more  land  on  the  west  he  had 
not  seen.  I  told  him  I  would  like  to  show  it 
all  to  him,  and  he  said  that  he  was  satisfied ; 
that  he  had  seen  all  be  cared  to.  I  told  him 
there  was  some  good  and  some  bad  pieces  on 
the  land  that  he  bad  not  seen,  but  he  said 
he  was  satisfied,  and  he  never  asked  tbe 
question  as  to  how  many  acres  there  was  in 
timber  and  how  many  acres  In  cultivation. 
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•  •  •  When  be  mentioned  the  timber,  be 
says,  'Is  there  as  much  as  IS  or  20  acres  of 
that  good  timber?'  and  I  told  him  I  guessed 
there  was  that  much." 

Plaintiff  asked  the  following  Instruction: 
"In  this  connection  yon  are  further  Instruct- 
ed that  a  false  representation  made  by  a  par- 
ty as  of  his  own  knowledge,  and  not  as  a 
matter  of  opinion  or  general  assertion,  about 
a  matter  of  which  he  has  no  knowledge  what- 
ever. Is,  In  legal  effect,  the  same  as  a  false 
representation  made  with  knowledge  of  Its 
falsity" — ^whlch  the  court  modified  by  add- 
ing the  following:  "If  such  false  representa- 
tloiBB  were  made  with  Intent  to  deceive" — 
and  gave  the  Instructions  as  modified.  The 
idea  is  carried  through  all  the  Instructions 
that  to  entitle  plaintiff  to  recover  the  repre- 
sentations as  to  the  number  of  acres  of  wood- 
land in  the  tract  must  not  only  have  been 
false,  but  defendants  must  have  known  they 
were  false  at  the  time  they  were  made,  or 
have  made  tbem  with  intent  to  deceive  plain- 
tiff. This  Is  not  the  law.  In  Hamlin  v.  Abell, 
120  Mo.  188,  25  S.  W.  516.  in  a  well-consider- 
ed opinion  by  Gantt,  P.  J.,  and  on  a  review 
of  many  authorities,  it  was  held:  "Where 
one  makes  as  of  his  own  knowledge  a  false 
representation,  not  knowing  whether  it  is 
true  or  false,  it  is  fraud  as  much  as  if  he 
knew  It  to  be  false."  It  Is  the  effect  not  the 
corrupt  motive  the  law  looks  at  and  denoun- 
ces as  fraud.  See,  also,  Nauman  v.  Oberle, 
SO  ilo.  666,  3  S.  W.  880;  Caldwell  v.  Henry, 
70  Mo.  254;  Serrano  v.  Miller  &  Teasdale 
Commission  Co.,  117  Mo.  App.  185,  93  S.  W. 
810. 

There  Is  no  evidence  In  the  record  connect- 
ing defendants  other  than  Epps  and  John  C. 
Bond  with  the  alleged  false  representations, 
and  the  court  did  not  commit  error  In  direct- 
ing a  verdict  for  them.  For  error  In  the 
modification  of  plaintiff's  Instruction,  the 
Judgment  is  reversed,  and  the  cause  remand- 
ed for  new  trial  as  to  defendants  John  C. 
Bond  and  0.  C.  Epps.  It  is  so  ordered.  All 
concur. 


NATIONAL   STAMPING   &    ELECTRIC 
WORKS  v.  WICKS  et  al. 

(St.  Louis  Court  of  Appeals.    Missouri.    March 
3,  1908.) 

1.  Pleading— Office— "Issues." 

The  oifice  of  pleading  is  the  formation  of  an 
"issue,"  which  is  a  specific  point  or  matter  af- 
firmed on  one  side  and  denied  on  the  other,  and 
the  Code  of  Civil  Practice  accomplishes  this 
purpose  by  requiring  that  pleadings  shall  set 
forth  the  facts  In  a  plain  and  concise  manner. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  8§  1-5. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3792-3793.] 

2.  Samb— Mode  of  Pleading. 

Rev.  St.  1899,  i  666  [Ann.  St  1906,  p.  684], 
providing  that  in  every  petition  or  answer, 
nmeqdatory  or  supplemental,  the  party  shall  set 
forth  in  one  entire  pleading  all  matters  which 
may  be  set  forth  in  the  pleading,  la  mandatoir. 


and  a  failure  to  require  a  defendant  filing  sep- 
arate answers  as  original  answers  to  set  forth 
In  one  pleading  all  his  defenses  is  reversible  er- 
ror. 

Appeal  from  Circuit  Court,  Howell  Coonty : 
W.  N.  Evans,  Judge. 

Action  by  the  National  Stamping  &  Electric 
Works  against  W.  N.  Wicks  and  another. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Reversed  and  remanded. 

W.  P.  Campbell,  for  appellant  A.  Mnllin- 
iz,  and  N.  B.  Wilkinson,  for  respondents. 

BLAND,  P.  J.  About  July  14,  1905,  plain- 
tiff sold  and  delivered  to  defendants  10  12- 
llght  transformers  at  the  price  of  $60.  De- 
fendants refused  to  pay  the  account,  hence 
this  suit  The  first  answer  filed  admitted  the 
account,  and  pleaded  four  separate  and  dis- 
tinct counterclaims.  This  answer  was  filed 
on  January  3,  1906.  On  January  24th  seven 
other  answers  were  filed,  each  setting  up  a 
separate  and  distinct  counterclaim.  None  of 
these  answers  purport  to  be  an  amendment 
of  any  other  answer.  They  all  purport  to  be, 
and  were,  filed  as  original  answers.  Defend- 
ants Introduced  evidence  at  the  trial  on  the 
four  counterclaims  in  the  first  answer  filed, 
and  also  on  the  seven  counterclaims  pleaded 
in  the  seven  separate  and  distinct  answers 
filed  on  January  24th.  No  motion  was  made 
by  plaintiff  to  strike  out  any  of  these  an- 
swers, nor  did  the  court  require  defendants 
to  set  forth  In  one  entire  pleading  all  the  de- 
fenses they  had,  and  which  were  necessary 
to  a  determination  of  the  action,  as  required 
by  section  666,  Rev.  St  1899  [Ann.  St  1906, 
p.  684].  In  Basye  v.  Ambrose,  28  Mo.  39,  the 
parties  agreed  that  the  original  and  amended 
answer  should  be  treated  as  one  pleading. 
At  page  46  Judge  Scott,  in  respect  to  this 
agreement,  and  in  respect  to  the  provisions 
of  section  666,  supra,  which  was  then  In  the 
Code  of  Practice,  said: .  "The  provision  Is  a 
very  wise  and  salutary  one,  freeing  courts 
and  Juries  of  great  embarrassment,  and  the 
parties  from  much  unnecessary  cost.  It  is 
hard  to  conceive  how  any  court  could  arrive 
at  the  conclusion  that  It  possessed  the  power, 
by  consent  of  parttes,  to  dispense  with  this 
section  of  the  law.  No  reason  is  seen  why. 
If  the  court  can  in  such  way  dispense  with 
this  provision.  It  may  not  in  like  maimer  dis- 
pense with  every  law  regulating  its  conduct 
and  the  making  up  of  Its  records  in  suits 
between  Individuals." 

The  office  of  pleading  Is  the  formation  of 
issues.  "An  Issue  Is  a  specific  point  or  mat- 
ter affirmed  on  one  side  and  denied  on  the 
other."  If  a  point  of  fact  is  put  at  Issue,  the 
law  sets  It  apart  for  determination  by  a  jury. 
The  object  of  pleading  Is  to  bring  parties  to 
on  issue,  and  the  Code  of  Civil  Practice  ac- 
complishes this  purpose  by  requiring  that 
pleadings  shall  set  forth  the  facts  In  a  plain 
and  concise  manner.  Section  666,  supra,  if 
observed,  will  prevent  obscurity.  It  is  im- 
perative, and  most  be  followed.    It  was  whol- 
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)y  Ignored  In  this  case;  for  which  reason 
the  Judgment  Is  reversed,  and  the  cause  re- 
manded, with  leave  to  defendant  to  file  an 
amended  answer.  In  which  must  be  stated  all 
the  defenses  and  counterclaims  they  have  and 
which  may  be  set  forth  by  the  rules  of  plead- 
ing   It  Is  80  ordered.    All  concur. 


STATE  v.  HOCKETT  et  aL 

(Kansas  City  Court  of  Appeals.     Missouri. 
March  2,  1006.) 

CBiiniTA.1.  Law — Sbntxnck— JxTBtsnicriON. 

Defendants  pleaded  Kuilty  at  the  November 
term,  1006,  and  the  record  states  that  by  agree- 
ment "the  assessing  of  punishment  and  sentence 
is  deferred  to  some  future  time."  Defendants 
were  allowed  to  go  without  bail.  At  the  June 
term,  1907,  their  punishment  was  assessed,  al- 
though the  record  does  not  show  that  they  were 
present.  Rev.  St.  1809,  {  2816  [Ann.  St.  1906, 
p.  1628],  provides  that  any  person  against  whom 
a  fine  has  been  assessed  or  a  jail  sentence  lieen 
imposed  by  said  court,  or  any  person  actually 
confined  in  jail  under  a  judgment  of  a  justice 
of  the  peace,  may  be  paroled  as  therein  provided. 
Held,  that  the  court  was  without  jurisdiction 
to  assess  punishment  at  the  June  term;  there 
being  no  pretense  of  acting  under  the  parole 
statute. 

Error  to  Circuit  Court,  Jasper  County; 
Uoward  Gray,  Judge. 

Charles  Hockett  and  William  Groom  were 
convicted  of  selling  Intoxicating  liquors  on 
Sunday,  and  bring  error.  Judgment  revers- 
ed, and  defendants  discharged. 

Clay  &  Sbeppard,  for  plaintiffs  In  error. 
W.  N.  Andrews,  Pros.  Atty.,  for  the  State. 

ELLISON,  J.  The  defendants  were  pro- 
ceeded against  on  an  Information  by  the 
prosecuting  attorney  of  Jasper  county  for 
selling  Intoxicating  liquors  on  Sunday  and 
for  keying  open  a  licensed  dramshop  on  that 
day.  At  the  November  term,  1906,  they 
pleaded  guilty.  On  the  plea  being  entered, 
the  record  recites  that  "thereupon  by  agree- 
ment the  assessing  of  punishment  and  sen- 
tence Is  deferred  to  some  future  time."  The 
defendants  were  permitted  to  go  at  large 
without  ball.  No  further  entry  appears  of 
record  for  that  term  after  that  Just  quoted. 
The  regular  February  term  passed  with  no 
mention  of  the  case.  At  the  June  term,  1907, 
the  record  not  showing  the  presence  of  de- 
fendants, the  following  appears:  "The  de- 
fendants in  this  cause  having  heretofore  ap- 
peared on  the  6th  day  of  December,  1906,  it 
being  the  fifteenth  Judicial  day  of  the  No- 
vember term,  1906,  of  this  court,  and  pleaded 
guilty  to  the  crime  of  selling  liquor  on  Sun- 
day and  keeping  their  dramshop  open  on  said 
day,  and  by  agreement  assessing  of  punish- 
ment having  been  deferred  to  some  future 
time,  now  at  this  day  the  court  doth  assess 
their  punishment  therefor  at  a  fine  of  |100 
each;  and  the  court  further  orders  that  the 
license  of  the  defendants  as  dramshop  keep- 
ers be  and  the  same  is  hereby  revoked,  and 


that  said  defendants  be  and  they  are  hereby 
prohibited  from  obtaining  a  license  as  a 
dramshop  keeper  in  Jasper  county,  Missouri, 
for  a  period  of  two  years  from  the  6th  day 
of  December,  1900."  And  Judgment  was  en- 
tered accordingly. 

The  defendants  contend  that  the  court  was 
without  Jurisdiction  to  assess  the  punishment 
and  to  give  Judgment  thereon.  The  ground 
of  the  position  is  that  the  court,  having  pass- 
ed the  case  over  Indefinitely  after  the  plea  of 
guilty  without  any  legal  cause  therefor,  lost 
its  Jurisdiction.  The  position  seems  to  be 
well  taken.  It  is  supported  by  authority. 
In  People  v.  Allen,  155  111.  61,  39  N.  E.  668, 
41  L.  R.  A.  473,  the  Supreme  Court  of  that 
state  discharged  a  prisoner  from  the  peniten- 
tiary. He  had  entered  a  plea  of  guilty  to  a 
charge  of  felony;  but  sentence  was  stayed, 
and  he  was  allowed  to  depart  the  court  with- 
out recognizance.  At  a  subsequent  term  the 
case  was  docketed,  and  he  was  sentenced  to 
three  years  at  hard  labor  in  the  penitentiary 
at  Jollet  The  court  held  that  the  trial  court 
was  without  Jurisdiction  to  impose  such  sen- 
tence at  such  subsequent  term,  saying  that: 
"The  attempt  upon  the  part  of  that  court  was 
to  indefinitely  suspend  sentence  upon  the 
plea  of  guilty,  and  the  question  now  is,  hav- 
ing then  withheld  Judgment  upon  the  plea, 
and  permitted  the  prisoner  to  go  at  liberty, 
without  In  any  way  requiring  him  to  fur- 
ther appear  in  answer  to  the  charge,  had  the 
court  jurisdiction,  more  than  three  years 
thereafter,  to  cause  his  arrest  and  pass  sen- 
tence upon  him?  It  must  be  admitted  that, 
if  such  power  remained  in  the  court  three 
years,  it  would  continue  Indefinitely,  and 
might  be  exercised  at  any  future  time;  and 
that,  too,  without  any  reason  for  doing  so, 
except  such  as  might  exist  in  the  mind  of  the 
judge  causing  the  rearrest  and  pronouncing 
Judgment.  Thus  a  youth  charged  with 
crime,  to  which  he  pleads  guilty,  may  be,  in 
effect,  assured  by  the  court  before  whom  he 
enters  the  plea  that  be  ought  not  to  suffer 
punishment  and  given  bis  liberty,  and  yet. 
In  after  years,  no  matter  what  may  then  be 
bis  family  relations  or  position  in  society, 
that  judge,  or  another  of  the  same  court, 
may  consign  blm  to  the  penitentiary  for  any 
term  of  years  within  the  limit  fixed  by  law. 
On  the  other  hand,  the  state  has  a  right  to 
demand,  and  the  welfare  of  society  requires, 
that  those  who  are  convicted  or  plead  guilty 
to  violations  of  the  law  shall  be  promptly 
and  certainly  punished.  •  •  •  until  the 
Legislature  shall  vest  courts  In  this  state 
with  powers  not  now  given  them,  it  is  their 
duty.  In  the  trial  of  criminal  cases,  upon  a 
conviction  or  plea  of  guilty,  to  pronounce 
judgment  at  that  time,  unless  upon  motion 
for  a  new  trial.  In  arrest  of  judgment,  or  for 
other  cause,  the  case  Is  continued  for  further 
adjudication,  and  the  defendant,  by  recogni- 
zance or  being  held  In  custody,  required  to 
continue  to  answer  the  charge.    And  if  they 
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fall  to  perform  that  duty,  bat  dlscharse  tbfl 
prisoner,  or  permit  blm  to  go  Indefinitely, 
tbelr  power  and  Jarlsdlctlon  over  him  ceases, 
and  a  subsequent  sentence  Is  without  Judi- 
cial authority."  In  United  States  v.  Wilson 
(C.  C.)  48  Fed.  748,  It  is  said  that  "courts  have 
no  power  to  suspend  sentence  except  for 
short  periods  pending  the  determination  of 
other  motions  or  considerations  arising  la 
the  cause  after  verdict,  and  when  the  court 
has  by  order  Indefinitely  susx>ended  sentence 
It  cannot  thereafter,  and  especially  at  a  sub- 
sequent term,  revoke  such  order  and  proceed 
to  Judgment  by  se&teacing  the  defendant." 
To  the  same  effect  Is  the  opinion  of  Chief 
Justice  Oooley  In  People  v.  Brown,  54  Mich. 
15,  19  N.  W.  571,  and  the  cases  of  People  v. 
Blackburn,  6  Utah,  S47,  23  Pae.  769,  and  la 
re  Markuson,  5  N.  D.  180,  64  N.  W.  939.  la 
Neal  T.  State,  104  Oa.  509,  30  S.  B.  858,  42 
L.  R.  A.  190,  09  Am.  St  Rep.  175,  It  was  said 
that  "the  power  to  Indefinitely  postpone  the 
punishment  prescribed  by  the  law,  whether 
exercised  by  suspending  the  Imposition  or  by 
suspending  the  execution  of  a  sentence,  is  the 
power  to  perpetually  prevent  punishment — a 
power  which,  under  such  provisions  as  are 
found  In  the  Constitution  of  this  state,  does 
not  exist  in  the  courts."  In  1903  the  ques- 
tion agata  came  before  the  Supreme  Court 
of  Illinois  la  the  case  of  People  v.  Barrett, 
202  111,  287,  67  N.  B.  23,  63  L.  B.  A.  82,  95 
Am.  St.  Rep.  230,  where  It  Is  elaborately 
discussed.  That  court  said  that:  "There  caa 
be  no  doubt  that  a  court  has  the  right,  lu  a 
criminal  cause,  to  delay  pronouncing  Judg- 
ment for  a  reasonable  time,  for  the  purpose 
of  hearing  and  determining  motions  for  a 
new  trial  or  in  arrest  of  judgment,  or  to  give 
the  defendant  time  to  perfect  an  appeal  -or 
writ  of  error,  or  for  other  proper  causes; 
but  to  suspend  Indefinitely  the  pronouncing 
of  the  sentence  after  conviction,  or  to  sus- 
pend tndeflnitely  the  execution  of  the  Judg- 
ment after  sentence  pronounced.  Is  not  with- 
in the  power  of  the  court.  To  allow  such  a 
power  would  place  the  criminal  at  the  ca- 
price of  the  Judge.  If  the  Judge  can  delay  the 
sentence  one  year,  he  could  delay  It  for  fif- 
teen years,  or  any  length  of  time." 

We  are  Inclined  to  agree  to  the  views  ex- 
pressed In  that  quotation.  It  seems  to  us 
that  It  Is  an  exercise  of  the  power  of  pardon 
to  withhold  the  sentence  which  the  law  im- 
poses. The  court  Is  but  the  Instrument,  the 
arm,  of  the  law.  The  only  power  to  indefi- 
nitely stay  the  force  of  that  arm  is  lodged 
with  another  department  of  the  government 
If  the  power  be  granted,  where  Is  It  to  be 
limited?  It  is  asserted  to  be  a  discretionary 
power.  Therefore  it  would  be  In  great  part 
a  power  practically  beyond  control,  and 
might  be  exercised  In  cases  where  the  gen- 
eral good  demanded  the  law's  enforcement 
If  a  court  refuses  to  render  a  judgment  In  a 
cMl  case  It  may  be  compelled  to  perform 
that  duty,  and  we  can  think  of  no  good  rea- 


soa  why  it  should  not  be  likewise  compelled 
to  pass  a  sentence  in  a  criminal  case.  fHiere 
are  authorities,  among  them  People  v.  Court 
of  Sessions,  141  N.  T.  288,  36  N.  K  886,  23  U 
R.  A.  856,  which  assert  such  power  at  com- 
mon law,  though  the  full  force  and  necessity 
for  that  holding  Is  mudi  broken  by  the  fact 
that  there  Is  a  statute  la  that  state  i>ermlt- 
ting  such  suspension.  The  distinction  there 
stated  between  a  pardon  and  a  suspension  la 
well  enough;  but  after  reading  it  one  Is 
stUl  Impressed  with  the  fact  that  to  soqiend 
a  sentence  is,  for  all  practical  purposes,  tQ 
pardon.  The  fact  that  postponing  "to  some 
future  time"  was  done  by  agreement  of  the 
defendants  and  the  state's  attorney  does  not 
alter  the  status  of  the  case.  That  question 
was  considered  In  some  of  the  foregoing  an- 
thorlties,  and  it  was  held  that  It  was  a  re- 
habilitation of  the  case — a  conferring  of  Ja- 
rlsdlctlon— which  was  beyond  the  power  of 
the  defendant  Harris  t.  People,  128  III.  585, 
21  N.  E.  563,  15  Am.  St  Rep.  153;  Morgaa 
v.  People,  136  111.  161,  26  N.  E.  651. 

We  feel  fortified  in  the  position  that  the 
power,  as  exercised  In  this  case,  does  not  ex- 
ist in  this  state,  from  the  consideration  that 
we  have  a  statute  regulating  parole,  which 
is  in  effect  a  suspension  of  punishment  Ar- 
ticle 14,  c.  16,  Rev.  St  1899  [Ann.  St  1906, 
pp.  1622-1625].  But  it  caonot  be  exercised  by 
the  court  or  Judge  until  there  has  lieen  a 
judgment  or  sentence  of  punishment  That 
statute  (section  2816  [Ann.  St  1906.  p.  1623]) 
reads  that  "any  person  against  whom  a  fine 
has  been  assessed  or  a  jail  sentence  been  im- 
posed by  said  court,  or  any  person  actually 
confined  in  Jail  under  a  judgment  of  a  Jus- 
tice of  the  peace,"  may  be  paroled  as  therein 
provided.  la  the  case  under  consideration 
these  defendants,  as  already  seen,  have  never 
had  judgment  pronounced,  nor  has  there  been 
any  pretense  of  action  under  the  parole 
statute. 

We  conclude  that  the  defendants  were  sen- 
tenced without  authority  of  the  law,  and 
hence  reverse  the  Judgment  and  dlscbarxs 
them.    All  concur. 


STATE  V.  DIBERT. 

(Kansas  City  Court  of  Appeals.     MissoorL 

March  2,  190a) 

Error  to  Circuit  Court,  Jasper  Couaty; 
Howard  Gray,  Judge. 

Lee  Dlbert  was  convicted  of  selling  tatozl- 
oatlng  liquors  on  Sunday,  and  brings  error. 
Judgment  reversed,  and  defendant  discharged. 

Clay  &  Sheppard,  for  plaintiff  la  error.  W. 
N.  Andrews,  Pros.  Atty.,  for  the  State. 

Ea:/LISON,  J.  This  case  is  la  all  respects 
like  that  of  State  v.  Hockett  and  Groom,  108 
S.  W.  699.  It  was  submitted  with  that  case. 
Hence  the  Judgment  Is  reversed,  and  defend- 
ant discharged.    All  concur. 
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STATE  T.  JACOB& 

(Kansas  City  Court  of  Appeals.     Missouri. 
Marcti  2,  190a)     . 

Error  to  Clrcait  Court,  Jasper  County; 
Howard  Gray,  Judge. 

lionrie  Jacobs  was  convicted  of  selling  in- 
toxicating liquors  on  Sunday,  and  brings  er- 
ror. Judgment  reversed,  and  defendant  dis- 
charged. 

Clay  &  Staeppard,  for  plaintiff  in  error. 
W.  N.  Andrews,  Pros.  Atty.,  for  tlie  State. 

ELLISON.  J.  This  case  is  In  all  respects 
Uke  that  of  State  v.  Charles  Hockett  and 
'Winiam  Oroom,  108  8.  W.  599.  It  was  sub- 
mitted with  that  case.  Hence  the  judgment 
will  be  reversed,  and  the  defendant  dis- 
charged.   All  concur. 


WHITE  V.  REITZ  «t  al. 

(St.  Louis  Court  of  Appeals.    Missouri.    March 
3,  1908.) 

1.  Nkw  Tbiai/— Reduction  ot  Excess  or  Re- 
COVERT— Vacation  of  Judokxnt. 

Where  a  judgment  for  plaintiff  in  a  certain 
amount  was  entered,  and  the  court  overruled  de- 
fendant's motion  for  new  trial  on  condition  that 
plaintiff  remit  part  of  the  judgment,  which  was 
done,  the  original  judgment  was  nullified,  and  a 
new  entry  of  judgment  for  the  proper  amount 
should  have  t>een  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  H  324-529.] 

2.  AppEAiy— Decisions   Re  view  abie  — Pinal 

JUDGSIENT— DlBMISSAI.  OE  APPEAI.. 

Where,  after  judgment  in  his  favor  was 
entered,  plaintiff  remitted  a  part  of  the  amount 
as  a  condition  for  the  denial  of  defendant's  mo- 
tion for  new  trial,  but  no  new  entr^  of  judgment 
was  made,  an  appjeal  from  the  original  judgment 
will  not  be  dismissed,  but  the  appellate  court 
will  examine  the  record,  and,  if  no  reversible 
error  intervened,  enter  the  proper  judgment,  or 
remand  with  directions  to  do  so. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  2.  Appeal  and  Error,  U  875-881.] 

8.  Evidence  —  Doottiobntabt  Evidence  — 

FoBEioN  Laws. 

Under  Rev.  St.  1899,  S  3089  [Ann.  St. 
1906,  p.  1771],  providing  that  printed  volumes, 
purporting  to  contain  the  laws  of  a  sister  state 
or  territory  shall  be  admitted  as  prima  facie 
evidence  of  the  statutes  of  such  state  or  terri- 
tory, Sliannon's  Annotated  Code  of  Tennessee 
was  admissible  in  evidence  to  prove  the  statutes 
of  Tennessee. 

[E!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  H  1235,  1236.] 

4.   PbATTD  —  FBAUntTLENT    REPRESENTATIONS— 

Mattebb  of  Fact. 

A  statement  made  by  an  agent  to  a  prospec- 
tive purchaser  of  land  that  he  had  once  owned 
the  land  himself  and  knew  the  title  to  be  good 
was  an  assertion  of  positive  knowledge,  and,  if 
untrue,  was  legal  fraud,  notwithstanding  the 
agent  acted  in  good  faith,  and  believed  that  the 
title  was  good. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Fraud,  fS  3-5.] 
6.  Tmal— Instructions— Province  or  Coum 

AND  JuBT— Interpretation  of  Statutes. 
In  an  action  for  fraud  in  the  sale  by  de- 
fendant to  plaintiff  of  land  situated  in  another 


state,  plaintiff  claimed  that  defendant's  title  was 
void  under  the  statutes  of  such  otlier  state.  Held 
that,  while  it  would  have  been  proper  to  submit 
to  the  jury  whether  the  sections  of  the  statutes 
read  in  evidence  were  the  laws  of  such  state,  it 
was  not  proper  to  leave  it  to  the  jury  to  inter- 
pret those  sections,  and  apply  them  to  the  facts 
of  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  |  327.] 

6.  Fraud  —  Fraudulent  Repbebbntations— 
inbtructionb. 

Where  plaintiff  claimed  that  defendant,  in 
selling  land  to  plaintiff,  fraudulently  represent- 
ed that  the  owner  of  the  land  had  a  good  title, 
an  instruction  authorizing  a  recovery  if  the  jury 
found  that  the  title  was  not  good,  but  that  de- 
fendant represented  it  to  be  so,  was  erroneous, 
as  ignoring  the  question  of  fraud  in  making  the 
representations. 

Appeal  from  Circuit  Court,  Phelps  County ; 
L.  B.  Woodslde,  Judge. 

Action  by  J.  W.  Whjte  against  Victor  Wil- 
liam Reitz  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Reversed  and 
remanded. 

Watson  ft  Holmes  and  J.  B.  Harrison,  for 
appellants.  S.  N.  Lorts  and  L.  Crites,  for 
respondent. 

BLAND,  P.  J.  The  action  Is  for  fraud 
and  deceit  In  the  exchange  of  land.  Plain- 
tlfTs  damages  are  laid  at  $5,000  in  the  peti- 
tion. The  Jury  found  the  issues  for  plaintiff, 
and  assessed  his  damages  at  $1,333.90,  and 
judgment  was  rendered  and  entered  of  rec- 
ord for  this  amount  A  timely  motion  for 
new  trial  was  filed  and,  being  taken  up  by 
the  court,  "the  court  announced  that  the 
verdict  was  too  great  an  amount,  and  unless 
plaintiff  would  remit  the  sum  of  four  hun- 
dred and  thirty-three  (433.09)  dollars  and 
nine  cents  the  motion  for  a  new  trial  would 
be  sustained,  but  If  such  remittitur  was 
made  it  would  be  overruled ; .  whereupon 
the  plaintiff  in  open  court  remitted  the  said 
amount  of  four  hundred  and  thirty-three  dol- 
lars and  nine  cents,  leaving  the  amount  of 
the  verdict  stand  at  seven  hundred  ($700) 
dollars  and  thereupon  the  court  overruled 
said  motion  for  a  new  trial ;  to  which  action 
of  the  court  in  overruling  said  motion  for 
a  new  trial,  the  defendants  in  open  court, 
by  counsel,  objected  and  excepted  at  the 
time."  Whereupon  defendants  took  and  per- 
fected their  appeal  to  this  court  No  new 
judgment  was  entered  after  plaintiff  remitted 
the  sum  of  $433.09  of  the  original  judgment, 
and  the  appeal  is  from  the  judgment  for 
$1,333.90.  This  judgment  was  nullified,  and. 
In  effect,  expunged  from  the  record  by  the 
remittitur,  and  -a  new  entry  of  the  judgment 
for  the  proper  amount  should  have  been 
made.  Schilling  v.  Speck,  26  Mo.  489;  Til- 
ford  T.  Ramsey,  43  Mo.  410;  Haynes  v. 
Town  of  Trenton,  108  Mo.,  loc.  dt  184,  18 
S.  W.  1008;  Dawson  v.  Waldhelm,  81  Mo. 
App.,  loc  cit  638,  Id.,  89  Mo.  App.  245. 
Technically,  there  was  no  final  judgment  in 
the  cause  from  which  an  appeal  could  be 
takea    But  it  seems  to  us  It  would  be  ]u- 
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dlclal  nonsense  to  dismiss  tbe  appeal  for  the 
reason  tbe  circuit  court  omitted  to  enter  a 
proper  judgment  after  tbe  remittitur  was 
made.  A  dismissal  would  only  have  tbe  ef- 
fect of  giving  tbe  trial  court  an  opportunity 
to  enter  a  proper  Judgment,  as  should  have 
been  done  when  tbe  remittitur  was  entered, 
and  thus  put  defendants  to  the  trouble  and 
additional  cost  of  taking  a  second  appeal. 
What  we  should  do  Is,  as  was  done  in  Schill- 
ing v.  Speck,  and  TUford  v.  Ramsey,  supra, 
look:  Into  the  record,  and,  if  no  reversible 
error  intervened  at  the  trial,  enter  here  the 
Judgment  the  circuit  court  should  have  en- 
tered, or  remand  tbe  cause,  with 'directions 
to  the  circuit  court  to  enter  a  proper  Judg- 
ment 

We  will  address  ourselves  to  the  case. 
The  petition.  In  substance,  alleges  that  on 
the  solicitation  of  defendant  Reltz  plaintiff 
purchased  of  defendant  Kaiser  640  acres  of 
land  in  Fentress  county,  in  the  state  of 
Tennessee,  of  tbe  value  of  $5,000,  and  paid 
therefor  In  money  and  property  $3,000;  that 
Reltz  represented  to  plalntlfT  that  he  was 
well  acquainted  with  the  land  and  It  was 
well  worth  $3,000;  that  Mrs.  Kaiser  had  a 
good  title  thereto,  and,  relying  on  these 
_  representations  and  believing  them  to  be 
'  true,  plaintiff  bought  the  land ;  that  after 
making  tbe  purchase  plalntlfT  investigated 
the  title  of  Mrs.  Kaiser  to  tbe  Tennessee 
land  and  ascertained  she  did  not  have  and 
never  had  had  any  title  thereto.  Tbe  answer 
was  a  general  denlaL  It  appears  from  the 
evidence  that  some  time  prior  to  tbe  year 
1900,  defendant  Reltz  procured  a  deed  to 
tbe  640-acre  tract  of  land  In  Tennessee,  and 
also  an  abstract  showing  a  paper  title  In 
himself;  that  he  conveyed  the  land  to  de- 
fendant Kaiser,  who  Is  his  sister,  and  aft- 
erwards Reltz,  acting  for  Mrs.  Kaiser,  trad- 
ed tbe  land  to  plaintiff  for  a  farm  of  200 
acres  near  the  town  of  St  James,  In  Phelps 
county.  Mo.  This  farm  was  Incumbered  by 
a  mortgage  for  $2,750,  and  was  estimated 
by  the  witness  to  be  worth  from  $2,000  to 
$3,500.  The  evidence  tends  to  show  that  the 
Tennessee  land,  on  account  of  tbe  loose 
manner  in  which  locations  of  public  lands  In 
that  state  were  formerly  made,  had  been 
located  and  relocated  and  conveyed  at  dif- 
ferent times  by  tbe  state  to  different  per- 
sons who  had  located  tbe  same;  It  also  ap- 
pears that  the  land  had  been  occupied  by 
actual  settlers  for  many  years  prior  to  1900; 
and  It  further  appears  that,  by  virtue  of  cer- 
tain Tennessee  statutes,  these  settlers  ac- 
quired title  by  reason  of  their  long  occupa- 
tion under  a  claim  of  title.  Plaintiff  lived 
in  Boynton,  in  tbe  state  of  Arkansas,  Reltz 
in  tbe  town  of  St  James,  and  his  sister  in 
the  city  of  St.  Louis.  Reltz  wrote  plaintiff 
making  a  proposition  to  exchange  the  Ten- 
nessee land  for  plaintifTs  Phelps  county 
farm,  representing  tbe  land  to  be  worth  five 
or  six  thousand  dollars,  and  that  it  was  un- 
derlaid with  coal  and  covered  with  pine  tim- 


ber. Plaintiff  refused  to  make  the  trade  un- 
less be  was  assured  tbe  title  to  the  Tennes- 
see land  was  good.  Reltz  replied  that  he 
bad  once  owned  the  land  himself  and  knew 
Mrs.  Kaiser's  title  was  good.  On  this  as- 
surance plaintiff  agreed  to  make  the  ex- 
change, but  Reltz  wrote  him  that  Mrs.  Kais- 
er would  only  pay  one  half  of  his  commis- 
sion and  plaintiff  would  have  to  pay  the 
other  half  ($112.50).  Plaintiff  agreed  to  this, 
and  there  was  an  exchange  of  deeds  and 
plaintiff  paid  or  has  since  paid  the  $112.50. 
Tbe  evidence  tends  to  show  that  plaintiff 
lost  his  Tennessee  land  for  the  reason  Mrs. 
Kaiser  nor  those  under  whom  she  claimed 
title  bad,  or  ever  had,  title  to  tbe  land.  To 
prove  the  laws  of  tbe  state  of  Tennessee, 
plaintiff,  over  the  objections  of  defendants, 
read  from  Shannon's  Annotated  Oode  of 
Tennessee  sections  of  the  Tennessee  statutes 
with  reference  to  the  statute  of  limitations 
and  statutes  declaring  what  constituted 
champerty.  The  admission  of  this  Code  is 
assigned  as  error. 

1.  Section  3089,  Rev.  St  1809  [Ann.  St 
1906,  p.  1771],  provides  that  "printed  volumes, 
purporting  to  contain  tbe  laws  of  a  sister 
state  or  territory,  shall  be  admitted  as  prima 
facie  evidence  of  tbe  statutes  of  such  state 
or  terrltoi-y."  In  Frlek  Co.  v.  Marshall,  86 
Mo.  App.  403,  Brightly's  Purdon's  Digest  of 
the  Laws  of  Pennsylvania  from  1700  to  1883 
was  given  In  evidence ;  for  tbe  reason  It  did 
not  purport  to  be  the  laws  of  Pennsylvania, 
published  by  authority  or  direction  of  the 
state  of  Pennsylvania,  it  was  contended  the 
book  was  not  admissible  in  evidence.  On  this 
contention  tbe  court  at  pages  470,  471  of  80 
Mo.  App.,  said,  "If  it  purported  to  contain,  as 
we  must  presume  it  did,  the  laws  of  such 
state,  it  need  not  purport  to  havei  been  print- 
ed under  state  authority."  Substantially  the 
same  ruling  was  made  in  Cummings  t. 
Brown,  31  Mo.  309;  Glenn  v.  Hunt,  120  Mo. 
330,  25  S.  W.  181 ;  Williams  v.  Williams,  53 
Mo.  App.  617.  We  have  no  doubt  that  under 
this  statute,  as  construed  by  tbe  foregoing  de- 
cisions, Shannon's  Code  was  admissible  In 
evidence.    ' 

2.  For  the  reason  tbe  evidence  does  not 
show  affirmatively  that  Reltz  did  not  know 
Mrs.  Kaiser  had  no  title  to  the  land.  It  Is  con- 
tended that  plaintiff  failed  to  prove  fraud. 
In  Hamlin  v.  Abell,  120  Mo.,  loc.  cit  203, 
25  S.  W.  516,  the  Supreme  Court  approvingly 
quoted  tbe  following  from  Converse  v.  Blum- 
rich,  14  Mich.  109,  90  Am.  I>ea  230,  In  which 
case  it  was  urged,  as  in  tbe  Hamlin  Case, 
that  defendant  believed  the  representations 
which  were  untrue  to  be  correct  but  Judge 
Cooley  said:  "Tbe  legal  aspect  of  tbe  case 
would  not  be  different  if  we  came  to  that 
conclusion,  since  tbe  courts  must  look  at  tbe 
effect  of  untrue  statements  upon  the  person 
to  whom  they  are  made  rather  than  to  the 
corrupt  motive  of  the  one  making  them.  If 
one  obtains  tbe  i>roperty  of  anothw  by  means 
of  untrue  statements,  though  in  ignorance  of 
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tlieir  falsity,  he  mnst  be  held  responsible  u 
for  a  legal  fraud" — citing  AlnsUe  t.  Medly> 
cott,  8  Ves.  21 ;  Taylor  v.  Ashton,  11  M.  &  W. 
401 :  Smith  T.  Richards,  13  Pet.  (U.  8.)  26,  10 
L.  Ed.  42;  Lockrldge  t.  Foster,  4-  Scam. 
(111.)  569;  Smith  v.  Babcock,  2  Woodb.  &  M. 
l'4e;i  Tuthlll  V.  Babcock,  2  Woodb.  &  M.  238. 
Fed.  Caa  No.  14,275.  See,  also,  Totten  v. 
Burhans,  91  Mich.  495,  51  N.  W.  1119.  On 
the  succeeding  page  the  court  approvingly 
quoted  the  following  from  the  syllabus  in 
Knappen  t.  Freeman,  47  Minn.  491,  50  N.  W. 
."fcTS:  "When  a  party  in  making  a  contract 
makes  an  affirmation  positive  in  form,  it  is 
to  be  taken  as  made  as  of  his  own  knowledge, 
and  not  as  upon  information  or  belief."  And 
quoted  the  following  from  the  opinion  of 
Chief  Justice  Gilflllian:  "The  representations 
•  ♦  •  were  positive  in  form,  not  as  upon 
opinion  or  belief  or  as  upon  information. 
The  defendant  had  a  right  to  suppose  they 
were  made  to  him  as  upon  knowledge  of  the 
facts.  An  nnqualifled  affirmation  amounts  to 
an  affirmation  as  of  one's  own  knowledge. 
Where  one  makes,  as  of  his  own  knowledge, 
a  false  representation,  not  knowing  whether 
it  was  true  or  false,  it  is  a  fraud  as  much 
as  though  be  knew  it  to  be  false." 

Plaintiff  testified  be  wrote  Reitz  he  would 
not  make  the  trade  unless  the  title  was  all 
right,  and  Reitz  replied  that  he  had  owned 
the  land  himself  and  knew  the  title  was 
good.  This  was  an  assertion  of  positive 
knowledge  and,  if  untrue,  was  legal  fraud, 
notwithstanding  Reitz  may  have  acted  in 
good  faith  and  believed  the  title  to  be  good. 

3.  Error  Is  assigned  in  the  giving  of  the 
following  Instruction  for  plaintiff:  "The 
court  Instructs  the  Jury  that  if  you  believe 
and  find  from  the  evidence  that  the  640  acres 
of  land  in  Fentress  county,  Tennessee,  at  the 
time  the  conveyance  of  the  land  was  made  to 
ttie  plaintiff,  J.  W.  White,  by  the  defendant 
M.  Kaiser,  if  you  find  and  believe  8.ild  con- 
veyance was  made,  was  in  possession  of,  and 
was  claimed  by  parties  adversely  to  the  de- 
fendant- M.  Kaiser,  then  and  in  that  event, 
if  you  so  find,  the  said  conveyance  from  M. 
Kaiser  to  J.  W.  White,  if  you  find  the  same 
was  made,  conveyed  no  title  to  the  plaintiff 
In  this  case,  and  was  void,  under  and  by  vir- 
tue of  the  champerty  act  of  the  state  of  Ten- 
nessee, and  If  you  further  find  that  the  de- 
fendant v.  W.  Reitz,  at  the  time  of  said  sale, 
represented  to  plaintiff  that  M.  Kaiser  had 
a  good  title  to  said  land,  you  will  find  the  is- 
sues for  the  plaintiff." 

It  would  have  been  proper  for  the  court  to 
have  submitted  to  the  jury  to  find  whether  or 
not  the  sections  read  from  Shannon's  Code 
were  the  laws  of  Tennessee,  but  It  was  not 
proper  to  leave  It  to  the  Jury  to  Interpret 
those  sections  and  apply  them  to  the  facts  in 
the  case  as  was  done  by  the  Instruction.  It 
was  the  duty  of  the  court  to  have  Interpreted 
the  sections  read  In  evidence  to  the  jury. 
The  Instruction  is  also  erroneous  In  that  It 
anthorlzes  a  recovery  If  the  Jury  found  Mrs. 

'Fed.  Cob.  No.  U,009. 


Kaiser's  title  was  not  good,  but  Reitz  repre- 
sented It  to  be  good.  The  instruction  entirely 
Ignored  the  question  of  fraud  in  the  making 
of  the  representations  in  respect  to  title  by 
Reitz.  Fraud  was  the  gist  of  the  action,  and 
to  ignore  It  In  the  Instruction  purporting  to 
cover  the  whole  case  was  clearly  erroneous, 
for  which  error  the  Judgment  Is  reversed,  and 
the  cause  remanded.    All  concur. 


STATB  ex  rel.  ORABBB  r.  MILLER. 

(St  Louis  Court  of  Appeals.    Missouri.    March 
3,  1908.) 

1.  Intoxicatino   Liquobs— Issuance  or  Li- 
cense—Mam OAHUS. 

In  proceedings  to  compel  the  issuance  of  a 
dramshop  license,  it  appeared  that  on  November 
8th  tlie  county  court  entered  an  order  approving 
a  petition  for  a  license,  and  on  December  11th, 
at  an  adjourned  term,  the  court  revoked  the 
order,  on  the  ground  that  the  same  was  unau- 
thorized. The  petitioner's  old  license  did  not 
expire  until  December  25th,  and  the  applicntion. 
was  intended  by  petitioner  to  evade  the  effect 
of  a  coming  election  under  the  local  option  law, 
wMch  took  place  on  December  7th,  and  resulted 
in  prohibiting  the  sale  'of  intoxicating  iiquors 
in  the  county.  Petitioner  did  not  a^k  for  a  new 
license  until  December  nth,  and  on  December  (ith 
he  obtained  an  alternative  writ  to  be  returned 
on  December  18th,  which  would  be  after  the  re- 
sult of  the  election  was  known.  Held,  that  the 
circuit  court  rightly  refused  to  compel  a  license 
to  be  issued  pursuant  to  the  order  of  the  county 
court  of  November  8th. 

FEd.  Note. — For  oases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  §  76.] 

2.  Mandamus— Refusal  of  WRrr— Gbounds. 

Miittore  arising  after  an  alternative  writ 
of  mandamus  is  issued,  which  make  it  improper 
for  respondent  to  do  the  act  the  relator  seeks 
to  compel,  afford  ground  for  refusing  a  peremp- 
tory writ. 

3.  Intoxicating  Liquors— Issuance  of  Li- 
cense—Mandamus. 

In  case  of  doubt  as  to  the  right  of  relator  to 
a  mandate  compclliag  the  granting  of  a  license 
to  him,  it  is  the  duty  of  the  court  to  resolve 
the  doubt  against  him. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquora,  {  75.] 

Appeal  from  Circuit  Court,  Knox  County; 
Chas.  D.  Stewart,  Judge. 

Proceeding  for  writ  of  mandamus  by  the 
state,  on  the  relation  of  Frank  W.  Crabbe, 
against  Frank  M.  Miller,  clerk  of  the  county 
court,  and  another,  to  compel  performance  of 
certain  alleged  duties  Imposed  by  statute  re- 
lating to  dramshop  licenses.  From  a  refusal 
to  grant  a  peremptory  writ,  relator  appeals. 
Affirmed. 

F.  H.  McCullough,  for  appellant  J.  C. 
Dorian  and  L.  F.  C!ottey,  for  respondent 

GOODE,  J.  On  November  8,  1907,  the 
county  court  of  Knox  coimty  entered  of  rec- 
ord an  order  approving  the  petition  of  relator, 
Crabbe,  for  a  license  to  keep  a  dramshop  "at 
his  stand  on  the  north  part  of  lot  8,  block  9, 
In  the  county  addition  to  the  town  of  Edlna," 
and  ordered  that  a  license  be  issued  to  him. 
Afterwards  the  county  court  adjourned  until 
December  10,  1907.    December  11th,  at  this 
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adjoamed  term,  the  court  entered  of  record 
an  order  revoking  the  prior  order  of  Novem- 
ber 8th,  granting  the  license  to  Crabbe.  In 
the  order  of  revocation  the  court  recited  that 
after  due  investigation  It  decided  the  order 
made  November  8th  was  premature ;  further, 
that  It  had  no  power  to  Issue,  or  cause  to  be 
Issued,  a  dramshop  license  In  vacation,  nor 
during  the  time  the  applicant  had  a  license 
to  conduct  a  dramshop  at  the  place  designate 
ed  In  his  petition,  and  that  Crabbe  had  made 
no  tender  of  his  old  license  then  In  force  to 
be  canceled  by  the  court  before  Issuing  a 
new  license,  and  It  was  the  intention  of  the 
court  at  the  time  the  order  of  November  8th 
was  made  that  a  new  license  should  not  be 
issued  until  Crabbe's  old  license  had  expired, 
and  that  the  court  was  then  ignorant  of  when 
the  old  license  expired,  and  was  deceived  by 
Crabbe's  ap()licatlon  for  a  new  one.  It 
tfhould  be  stated  that,  when  Crabbe  petitioned 
for  the  license  granted  on  November  8th,  he 
was  oi>eratlng  a  saloon  at  the  stand  described 
In  his  petition,  under  a  license  theretofore 
issued  to  Crabbe  &  Swann,  which  did  not 
expire  until  December  25,  1907.  It  was  to 
this  old  license  the  county  court  referred  in 
Its  order  of  revocation.  Prior  to  December 
11th,  when  said  order  was  centered,  and  on 
December  5th,  Crabbe,  for  the  first  time, 
requested  the  clerk  of  the  county  court  to 
issue  a  license  to  blm  In  conformity  to  the 
order  made  on  November  8th.  On  December 
7th,  two  days  later  than  this  demand  on  the 
cleric,  an  election  was  to  be  held  under  the 
local  option  law  to  determine  whether  or  not 
intoxicating  liquors  should  be  sold  In  Enox 
county.  This  election  was  duly  held,  and 
resulted  In  prohibiting  the  sale  of  Intoxicating 
liquors  In  said  county.  It  seems  the  election 
had  been  ordered  at  the  November  term  of 
the  county  court  the  day  previous  to  the 
approval  of  Crabbe's  petition  for  a  license. 
The  present  case  Is  a  proceeding  for  the  writ 
of  mandamus  to  compel  Frank  Miller,  clerk 
of  the  county  court,  and  Daniel  Ryan,  collect- 
or of  the  revenue  of  Knox  county,  to  perform 
certain  duties  imposed  on  them  by  statutes 
relating  to  dramshop  licenses.  One  of  the 
sections  of  the  dramshop  law  says  the  clerk 
of  the  county  court  shall  deliver  to  the 
collector  of  the  county,  without  delay,  a 
statement  of  the  licenses  granted  at  each 
term,  the  amount  of  tax  levied  on  each  li- 
cense for  state  and  county  purposes,  including 
the  ad  valorem  tax,  and  shall  charge  the  col- 
lector with  the  amount  contained  In  every 
such  statement,  and  give  him  a  receipt  for 
the  same.  The  next  section  requires  the  col- 
lector to  collect  from  the  persons  named  in  the 
clerk's  statement  the  amount  specified  as  lev- 
ied on  each  license,  and  give  a  receipt  for  same. 
The  next  section  forbids  the  clerk  to  deliver 
a  license  to  any  one  until  the  applicant  pro- 
duces a  receipt  from  the  collector  showing 
all  taxes  levied  on  the  license  have  been  paid.* 
Rev.  St.  1890,  {{  2998-3000  [Ann.  St.  190C,  p. 
1723].     The  return  to  the  alternative  writ 


pleaded.  Inter  alia,  the  order  of  the  county 
court  revoking  the  license  to  relator,  and 
the  adoption  of  the  local  option  law  by 
voters  of  the  county  at  the  election  of  De- 
cember 7th,  before  the  license  already  held 
by  relator  bad  expired,  and  before  It  was 
intended  the  new  one  should  go  into  effect: 
It  Is  unnecessary  to  recite  the  contents  of 
the  pleadings  about  which  no  point  is  made. 
The  material  facts  are  as  we  have  stated 
them,  and  the  clerk  of  the  county  court  is 
not  acting  In  defiance  of  said  tribunal,  but 
according  to  the  opinion  of  its  members. 
The  circuit  court  refused  to  grant  a  peremp- 
tory writ,  and  relator  appealed. 

The  revoking  order  of  the  county  court 
is  said  to  be  a  nullity  as  against  relator, 
because  no  notice  or  chance  to  be  heard  was 
given  him.  Relator  did  not  testify  he  re- 
ceived no  notice,  and  the  only  testimony  bear- 
ing on  the  question  is  the  statement  of  the 
clerk  of  the  county  court  that  he  himself 
gave  relator  no  notice  and  did  not  Imow  of 
any  being  given.  But  whether  the  revocation 
of  the  order  for  license  was  valid  or  not,  we 
think  the  peremptory  writ  was  properly  re- 
fused. The  obvious  purpose  of  the  whole 
proceeding  on  relator's  part  was  to  evade  the 
effect  of  the  coming  election,  If  it  resulted  In 
prohibiting  the  sale  of  Intoxicating  liquors  io 
the  county — to  legalize  his  business  for  six 
months  longer,  whatever  the  result  might  be. 
Rev.  St.  1899,  i  3031  [Ann.  St  1906,  p. 
1737].  He  was  conducting  a  saloon  at  the 
identical  sjMt  where  he  asked  a  new  license 
to  conduct  one,  and  his  old  license,  which  he 
was  treating  as  in  force,  would  continue  un- 
til December  26th,  or  more  than  two  weeks 
after  the  election  vrould  occur.  He  did  not 
ask  for  the  new  license- in  order  that  be 
might  operate  under  it,  until  nearly  a  month 
after  It  was  ordered,  to  wit,  December  5th,  or 
two  days  before  the  election.  On  December 
6th,  the  day  before,  relator  obtained  the 
alternative  writ  to  be  returned  December 
18th,  which  would  be  after  the  result  of  the 
election  was  known.  On  these  facts-  the  cir- 
cuit court  rightly  refused  to  compel  a  license 
to  be  Issued  to  relator  In  conformity  to  the 
order  of  the  county  court  of  November  8tb. 
Relator  had  paid  nothing  for  his  license  and 
had  acquired  no  vested  Interest  therein  which 
entitled  him  to  continue  the  saloon  buslneoa 
for  another  six  months,  nor  had  the  license 
been  issued.  The  statutes  continue  in  effect 
licenses  Issued  prior  to  the  day  of  the  elec- 
tion, but  say  none  shall  be  Issued  afterwards 
and  pending  publication  of  the  result,  Rev. 
St  1899,  {  3031.  When  the  alternative 
writ  was  returned,  the  sale  of  Intoxicating 
liquors  had  been  prohibited  in  the  county 
by  a  vote  of  the  people. 

The  point  of  law  at  Issue  was  touched 
upon,  If  not  determined.  In  substance,  in 
State  ex  rel.  Church  v.  Weeks,  38  Mo.  App. 
566,  579,  which  was  an  application  by  man- 
damus to  compel  the  county  court  to  issue  a 
license  in  favor  of  the  relator  Church.    The 
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Court   of   Appeals  said  the  relator   might 
bare  been    entitled   to  a   llcenae   when   be 
applied  for  tt,  bat,  prior  to  his  application 
to  tbe  circait  court  for  the  mandatory  writ, 
the  local  option  election  had  occurred  prohib- 
iting the  sale  of  liqaors  in  Carthage,  where  re- 
lator's saloon  was  kept    This  being  true,  it 
was  held  tbe  county  court  ought  not  to  be 
compelled  to  grant  tbe  license.   In  the  present 
instance,  a  llcenae  had  been  ordered  but  not 
issued  prior  to  the  election,  which  had  tak- 
en effect  before  the  return  day  of  the  alter- 
native writ.    Matters  arising  after  an  alter- 
native writ  of  mandamus  Is  issued,  which 
make  It  trnpn^per  for  the  respondent  to  do 
the  act  tbe  relator  seeks  to  compel,  afford 
gromid  for  refusing  a  peremptory  writ.    This 
was  decided  in  State  ex  rel.  v.  Weeks,  93  Mo. 
499,  6  S.  W.  286,  In  which  application  was 
made  to  compel  the  Jasper  county  court  to 
grant   a    license   to   the   relator   Sbarp.     It 
appeared  that,  after  the  alternative  writ  bad 
been  Issued  and  served  on  tbe  members  of  the 
county  court,  a  copy  of  an  indictment  against 
Sharp  for  selling  liquor  to  a  minor  illegally 
was  filed  with  tbe  county  court    This  fact 
having  been  made  known  to  the  Supreme 
Court  in  the  return  to  the  writ  said  court 
declared  it  was  well  settled  that  facts  which 
ought  to  forbid  the  doing  of  a  certain  thing 
required  to  be  done  by  an  alternative  writ 
may  arise  after  the  Issuance  of  tbe  writ  and 
be  as  successfully  pleaded  as  though  they 
had  arisen  previously.    Further,  that  it  would 
be  an  abuse  of  the  authority  confided,  to  the 
county  court  to  Issue  a  license  in  the  circum- 
stances mentioned  In  the  return,  and  an  un- 
wise exercise  of  the  _  powers  of  the  Supreme 
Court  to  compel  the  county  court  to  grant  a 
license  under  such  circumstances.     In  other 
Jurisdictions  are  found  decisions  of  a  similar 
tenor.    In  Williams  y.  County  Commissioners, 
35  Me.  345,  it  appeared  that  under  appropriate 
statutes  a  road  had  been  petitioned  for,  laid 
out  and  located  as  prayed  by  tbe  petitioners. 
Subsequently   the  county  commissioners  re- 
fused to  proceed  further  with  the  matter,  and 
mandamus  was  asked  to  compel  them  to  close 
the  proceedings.     The  writ  was  denied  be- 
cause, though  tbe  proceedings  to  open  the 
road  were  regular  as  far  as  they  had  gone, 
tbe  statute  mider  which  they  were  taken  had 
expired  by  limitation  before  concluding  the 
business,  and  the  proceedings  lapsed  with  the 
statute.    It  was  held  the  rights  which  had 
accrued  to  the  petitioners  for  tbe  road  by  vir- 
tue of  what  had  been  done  while  the  statute 
was  In  force  were  of  an  inchoate,  and  not 
of  a  vested,  character.    In  Eix  parte  McCardle, 
74  U.  S.   506,  10  li.  Ed.   284,   it  was  held 
the  right  of  appeal  In  a  habeas  corpus  case, 
given    by    statute  from    tbe   decision   of   a 
lower  federal  court  to  the  Supreme  Court 
of  the  United  States,  was  lost  by  the  repeal 
of  the  statute,  even  In   a   case  pending  on 
appeal  when  the  repeal  occurred.    We  think 
relator  bad  acquired  no  vested  Interest  in  a 
new  license  which  ought  to  be  enforced  by 


mandamus  against  the  will  of  the  county  court 
and  of  the  electors  of  the  county.  If  we  were 
dubious  concerning  tbe  right  of  relator  to  a 
mandate  compelling  the  granting  of  a  license 
to  him,  it  would  be  our  duty  to  resolve  the 
doubt  against  him.  State  ex  rel.  Gomperts 
V.  Hlgglns,  84  Mo.  App.  531;  State  ex  rel. 
Hopper  V.  Cottengtn,  172  Mo.  129,  72  S.  W. 
498. 
The  Judgment  Is  afilrmed.    All  concur 


ANDERSON  et  al.  v.  ST.  LOUIS,  I.  M.  ft  S. 

RY.  CO. 

(St  Lonls  Court  of  Appeals.    Missouri.    March 

3,  190&    Rehearing  Denied  March  17,  1908.) 

1.  PLEAniNO— Refusai,  to  Strike  Out  Plkad- 

INGS— WAiyEB— SUBSEQXJBWT  PLEADING. 

A  party,  by  pleading  over  to  an  amended 
petition  and  going  to  tnal,  waives  bis  objec- 
tion to  the  denial  of  hla  motion  to  strike  out 
the  amended  i>etition. 

[EM.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  g|  1425-1427.] 

2.  Damages  —  Destruction  or  Pbopbrty  — 
Measure  of  Damages. 

The  measure  of  damages  for  property  de- 
stroyed is,  aa  a  general  rule,  its  value  at  the 
time  and  place  of  the  destruction;  but,  where 
the  thing  destroyed  is  a  growing  and  immature 
crop,  the  owner,  to  prove  his  damages,  may  show 
the  probable  amount  the  crop  would  likely  yield 
when  destroyed,  and  the  valne  of  the  same  at 
the  market  season,  deducting  therefrom  the  nec- 
essary cost  of  cultivation,  harvesting,  and  mar- 
keting. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  §{  273-278.] 

8.  Same — Evidence — Admissibilitt. 

In  an  action  for  the  destruction  of  a  crop 
of  com  practically  made,  the  evidence  to  prove 
damages  must  be  confined  to  Its  then  value  which 
is  established  by  testimony  that  at  the  time  the 
com  was  destroyed  it  was  worth  a  specified  sum 
vet  bushel  in  the  field,  and  that  there  was  a 
specified  number  of  acres  in  the  field  which 
would  yield  a  specified  number  of  bushels  per 
acre. 

4.  Appeal— Harmless  Error- £1sroneou8  Ad- 
mission or  Evidence. 

Where,  in  an  action  for  the  destruction  of  a 
crop  of  corn  practically  made,  the  evidence  show- 
ed the  value  and  amount  of  the  corn  at  the  time 
of  its  destruction,  the  error,  if  any,  in  admitting 
in  evidence  the  value  of  the  com  at  gathering 
time,  was  not  prejudicial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  U  4181-4170.] 

5.  Tbial  —  Instructions  —  Application     to 
Case. 

Where,  in  an  action  for  the  destruction  of 
a  com  crop  by  trespassing  animals,  the  undis- 
puted evidence  showed  that  the  animals  got  into 
tbe  field  through  defendant's  fence,  and  witness- 
es testified  that  the  fence  around  tbe  field  other 
than  defendant's  fence  was  not  in  good  condition, 
a  charge  that  if  plaintiff's  own  fences  were  de- 
fective, he  could  not  recover  for  damages  caused 
by  animals  coming  into  the  field  through  his 
fences,  was  properly  refused  because  of  the  ab- 
sence of  evidence  on  which  to  predicate  it 

Appeal  from  Circuit  Court,  Butler  County; 
J.  C.  Sheppard,  Judge. 

Action  by  J.  M.  Anderson  and  others 
against  the  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company.    From  a  judg- 
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ment  for  plaintiffs,  defendant  appeals.    Af- 
firmed. 

The  action  Is  to  recover  the  value  of  corn 
standing  In  the  field,  alleged  to  have  been 
destroyed  by  hogs  escaping  from  defendant's 
right  of  way  through  its  defective  railroad 
fence  running  along  and  adjoining  plaintiffs' 
Inclosed  and  cultivated  fields.  In  the  origi- 
nal petition,  plaintiff  3.  M.  Anderson  alone 
sued  for  the  damages,  alleging  that  he  had  a 
field  adjoining  defendant's  railroad  in  Pop- 
lar Bluff  township,  in  Butler  county,  Mo.,  but 
no  land  was  described  in  the  petition.  An 
amended  petition  was  filed,  in  which  Jane  H. 
Hach,  Ellen  Willis,  E.  Savilla  Lundia,  and 
Katherine  SImlnonton  were  Joined  as  co- 
plaintiffs  with  Anderson.  It  is  averred  in 
the  amended  petition  that  Mesdames  Hach, 
Willis,  Lundla,  and  SImlnonton  are  the  own- 
ers of  the  E.  1/^  of  lots  1  and  2,  N.  E.  %,  sec- 
Uon  6,  W.  Vj  of  lot  2  N.  W.  %,  section  5,  all 
in  township  24,  range  7,  also  the  S.  E.  %  of 
the  S.  E.  %  of  section  31,  township  25,  range 
7  B.,  all  in  Butler  county.  Mo. ;  that  during 
the  year  1906  Anderson  was  their  tenant,  oc- 
cupying and  cultivating  the  tillable  land  in 
said  tract  under  an  agreement  with  the  own- 
ers to  pay  them  one-third  of  the  com  grown 
on  the  premises,  delivered  at  Poplar  Bluff; 
that  all  of  said  land  is  contiguous  and  is  in- 
dosed  by  a  fence;  that  defendant's  railroad 
runs  through  said  land,  and  Anderson,  as 
tenant,  cultivated  a  field  of  com  on  the  north 
side  of  and  adjoining  said  railroad,  and  hogs 
strayed  from  defendant's  right  of  way, 
through  defendant's  defective  fence,  into  the 
field  of  com  and  destroyed  the  com  standing 
thereon.  Defendant  filed  a  motion  to  strike 
out  the  amended  petition  for  the  reason  it 
was  the  substitution  of  a  new  cause  of  action 
from  that  contained  in  the  original  petition, 
and  a  departure  from  the  original  one.  The 
court  overruled  the  motion  to  strike  out, 
whereupon  defendant  filed  an  answer  to  the 
amended  petition,  and  the  cause  was  tried  to 
a  jury,  who  found  the  issues  for  plaintiffs 
and  assessed  their  damages  at  $302.  Defend- 
ant appealed. 

PlalntltTs  evidence  tends  to  prove:  That 
the  land  belonging  to  Mesdames  Hach,  Wil- 
lis, Lundla,  and  SImlnonton.  That  Mrs.  SIm- 
lnonton is  the  mother  of  Mesdames  Hach, 
Willis,  and  Lundla,.  and  by  their  consent 
rented  the  land  and  received  to  her  own  use 
all  the  rents.  That  for  the  year  1906  she 
rented  the  land  to  plaintiff  Anderson,  who 
planted  and  cultivated  a  field  containing  20 
or  22  acres  in  corn.  That  the  field  adjoined 
defendant's  railroad  on  the  north,  and  the 
railroad  fence  along  this  field  was  out  of  re- 
pair. It  was  a  wire  fence,  and  the  evidence 
shows  that  some  of  the  posts  were  rotten, 
and  the  wires  had  pulled  loose  and  sagged 
down  in  places,  leaving  openings  for  bogs  to 
go  through.  That  beginning  in  July,  and  con- 
tinuing off  and  on  until  and  during  October, 
hogs  escaped  from  defendant's  right  of  way 


through  the  holes  in  its  fence  and  into  the 
field  of  com,  and  ate  and  destroyed  all  the 
corn  therein  but  about  75  bushels.  That  tlie 
value  of  the  com  destroyed  was  from  f300  to 
$350. 

J.  F.  Oreen,  for  appellant  Abington  & 
Stanley,  for  respondents. 

BLAND,  P.  J.  (after  stating  the  facta  as 
above).  1.  By  pleading  over  to  the  amended 
petition  and  going  to  trial,  defendant  waived 
Its  objection  to  the  court's  ruling  on  its  mo- 
tion to  strike  out.  Fuggle,  Adm'r,  v.  Hobbs, 
42  Mo.,  loc.  cit.  541;'  Scovlil  t.  Glasner,  79 
Mo.  449;  Walser  v.  Wear,  141  Mo.,  loc.  cit. 
462,  42  S.  W.  928;  Springfield  Engine  & 
Thresher  Ck).  v.  Donovan,  147  Mo.,  loc.  dt. 
628,  49  S.  W.  500;  Bungenstock  v.  Nlshna- 
botna  Drainage  District,  163  Mo.,  loc.  cit 
219,  64  S.  W.  149;  Ck>hn  v.  Souders,  175  Mo., 
loc.  cit  467,  75  S.  W.  413;  Castleman  v.  Cas- 
tleman,  184  Mo.,  loc.  cit.  440,  83  S.  W.  757; 
Dakan  v.  Chase  &  Son  Mercantile  Co.,  197 
Mo.,  loc.  cit  270,  94  S.  W.  944;  White  v. 
Railroad,  202  Mo.,  loc.  cit  562,  101  S.  W.  14; 
Hansard  v.  Menderson  Clothing  Co.,  73  Mo. 
App.,  loc.  cit  587;  Shuler  v.  Railway,  87 
Mo.  App.,  loc.  cit  622;  Powell  v.  Brick  & 
Tile  Co.,  104  Mo.  App.,  loc.  cit  718,  78  S.  W. 
646;  Grymes  v.  Mill  &  Lumber  Co.,  Ill  Mo. 
App.,  loc.  dt  361,  302,  85  S.  W.  946;  Far- 
mers' Exchange  Bank  v.  Crump,  116  Mo. 
App.  371,  92  S.  W.  724. 

2.  Anderson  testified  that  he  had  laid  by 
his  com  before  the  hogs  got  Into  the  field, 
and  that  it  required  no  further  cultivation 
and  would  have  put  him  to  no  further  ex- 
pense until  gathering  time.  He  was  asked 
the  following  question:  "Now,  then,  Mr.  Wit- 
ness, you  are  familiar  with  tbe  land,  having 
raised  cro{>s  on  it,  and  are  a  practical  farmer. 
Tell  the  Jury,  with  the  stand  of  com  you  had 
and  seasonableness  of  the  year  1906,  what. 
In  your  opinion  as  a  farmer,  that  farm  would 
have  produced  last  year  per  acre."  Ander- 
son's answer  was:  "Well,  I  bad  pretty  good 
com,  what  I  call  good  corn,  and  I  suppose  it 
would  have  made  something  in  the  neighbor- 
hood of  35  bushels,  maybe  more,  and  maybe 
a  little  less,  I  could  not  say  exactly.  I  think 
35  bushels  to  the  acre."  And  he  was  permit- 
ted to  testify  to  the  market  value  of  the  com 
standing  in  the  field  at  gathering  time.  Sub- 
stantially the  same  questions  were  asked  oth- 
er witnesses,  and  the  same  answers  given, 
to  all  of  which  testimony  defendant  objected 
and  excepted  at  the  time.  Defendant's  con- 
tention is  that  the  measure  of  damages  was 
not  what  the  land  would  have  produced,  but 
the  value  of  the  com  standing  In  the  field  at 
the  time,  it  was  destroyed.  The  evidence 
shows  that  the  hogs  were  first  discovered  in 
the  field  about  July  10th,  and  from  that  date 
on  through  the  summer  and  Into  the  early  f  alV 
months  they  continued  to  get  into  the  field, 
destroying  all  the  com  but  about  75  bushels, 
and  Anderson  testified  that  the  value  of  the 
corn  standing  In  the  field  at  the  time  it  was 
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destroyed  was  ^0;  tbat  It  was  worth  as 
much  at  that  time  as  it  would  have  been  at 
gathering  time — ^that  is,  from  86  to  40  cents 
per  bushel.  The  general  rule  is  that  the 
measure  of  damages  for  property  negligently 
of  tortiously  destroyed  by  one  not  its  owner 
is  its  value  at  the  time  and  place  of  its  de- 
struction; but.  when  the  tiling  destroyed  is 
n  growing  and  immature  crop  (as  of  corn), 
the  plaintiff,  to  prove  bis  damages,  may  show 
the  probable  amount  of  com  the  crop  appear- 
ed it  would  likely  yield  when  destroyed,  and 
the  value  of  the  same  at  the  market  season, 
deducting  therefrom  the  necessary  costs  of 
cultivation  and  harvesting  and  of  marketing. 
9canland  v.  Musgrove,  91  Til.  App.  184;  Car- 
ter y  Wabash  R.  Co.  (Mo.  App.)  106  S. 
W  611;  Hunt  v.  Railroad  (Mo.  App.)  103  8. 
W.  138.  It  appears  from  the  evidence  that 
the  crop  of  corn  was  practically  made  at  the 
time  the  hogs  first  got  into  the  field,  and  the 
evidence  to  prove  damages  should  have  been 
confined  to  its  then  value.  This  proof  was 
made  by  Anderson,  who  testified  that  at  the 
time  the  com  was  destroyed  It  was  worth 
35  cents  per  bushel  In  the  field;  that  there 
were  from  20  to  22  acres  of  the  com,  and  tbe 
yield  would  have  t>een  from  3S  to  40  bushels 
per  acre.  Anderson's  testimony  and  that  of 
the  other  witnesses,  as  to  the  value  of  the 
com  at  gathering  time,  placed  its  value  at  from 
35  to  40  cents  per  bushel,  and  none  of  these 
witnesses  estimated  tlie  yield  at  more  than 
from  30  to  35  bushels  per  acre,  so.  If  It  be  con- 
ceded that  the  court  erred  in  admitting  evi- 
dence of  the  value  of  the  com  at  gathering 
time,  defendant  was  not  prejudiced  thereby. 
Anderson  and  other  witnesses  testified  that 
the  fence  around  the  field  other  than  the 
railroad  fence  was  not  in  good  condition.  On 
this  evidence  defendant  asked  the  following 
Instruction:  "(8)  The  court  instructs  the 
jury  that,  if  you  find  that  plaintiffs'  own 
fences  inclosing  the  field  In  controversy  were 
defective,  then  plaintiffs  cannot  recover  for 
any  damages  which  may  have  been  caused 
by  hogs  coming  into  the  field  through  plain- 
tiffs' fence.  If  you  find  that  any  hogs  did  go 
into  the  field  through  said  fence."  The  re- 
fusal of  the  court  to  give  this  instruction  is 
assigned  as  error.  There  Is  not  a  ray  of  evi- 
dence to  show  that  hogs  at  any  time  got  into 
the  field  through  plaintiffs'  fence.  On  the 
contrary,  the  evidence  is  all  one  way  that 
they  got  into  the  field  and  went  out  of  it 
through  defendant's  fence.  Therefore,  there 
was  no  sufficient  evidence  to  warrant  the 
court  to  give  the  instruction. 

No  reversible  error  appearing,  the  Judgment 
is  affirmed.    All  concur. 


ORBBN  T.  BUCHANAN. 

(St.  Loals  Court  of  Appeals.    Missouri.    March 
3,  1908.) 

1.  WOBK     AHD     L>AB0R— PEBSONS     1M      FAMILT 

Reultiom— Evidence. 

In  an  action  by  defendant's  granddaughter 
for  services  rendered,  it  appeared  that  plaintiff 


had  lived  with  defendant  for  about  16  years, 
and  since  she  was  two  years  old,  that  defendant 
maintained  lier  to  tbe  extent  of  his  means,  and 
that  neither  one  ever  said  anything  al>out  diar- 
ging  for  services  during  that  time.  Defendant 
had  been  appointed  guardian  and  curator  of 
plaintiff.  Held,  tiiat  evidence  that  a  small  sum 
realized  from  plaintiff's  estate  was  received  and 
applied  by  defendant  towards  plaintiff's  supijort 
while  she  was  very  young  wod  not  admissible 
as  tending  to  prove  that  she  was  not  treated 
as  a  member  of  defendant's  family  years  later, 
after  her  estate  had  long  been  exhausted. 
2.  Same. 

To  entitle  a  grandchild  to  recover  from  a 
grandparent  for  services  performed  while  a 
member  of  defendant's  family,  plaintiff  most 
show  tliat  tbe  services  were  rendered  in  expec- 
tation of  payment  and  with  the  understanding 
on  both  sides  that  payment  should  be  made 
therefor. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Work  and  Labor,  fg  48,  48.] 

Appeal  from  Circuit  Court,  Scotland  Coun- 
ty; Jas.  L.  Fort,  Judge. 

Action  by  Elnora  Green  against  D.  K. 
Buchanan.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

Ralph  Wammack,  for  appellant 

GOODE,  J.  Plaintiff,  who  Is  a  grandchild 
of  the  defendant,  instituted  this  action  to 
recover  the  value  of  household  and  outdoor 
work  done  and  performed  by  her  for  the  de- 
fendant from  January  1,  1900,  to  September 
1,  1903,  or  252  weeks,  laying  the  value  of  the 
work  at  $1.50  a  week  and  the  total  value  at 
$250.  PiahitifTs  maiden  name  was  Cauady. 
Her  mother  was  the  daughter  of  tbe  defend- 
ant She  lost  her  father  in  early  childhood, 
when  she  was  about  two  years  old.  On  his 
death  she  and  her  mother  and  brother  went 
to  live  with  tbe  defendant  Her  mother  died 
some  time  In  1890,  and  after  her  death  the 
two  children  continued  to  reside  with  their 
grandfather,  the  defendant  until  a  month  or 
two  before  plaintiff's  marriage,  which  oc- 
curred September  5,  1905.  The  evidence 
shows  that  until  the  death  of  her  grand- 
mother, which  occurred  in  1901,  plaintiff 
helped  about  the  cooking  and  other  household 
duties  and  afterwards  did  most  of  the  house- 
hold work.  The  uncontradicted  evidence 
shows  she  was  regarded  as  a  member  of  her 
grandfather's  family,  and  that  there  was  no 
understanding  between  them  she  was  to  be 
paid  for  her  work.  As  to  this  plaintiff  swore: 
There  was  nothing  ever  said  between  the  two 
about  her  receiving  pay,  but  said  she  never 
knew  whether  she  would  charge  or  not. 
That  she  never  said  anything  to  him  about 
charging  him;  did  not  know  who  first  sug- 
gested to  her  to  sue  her  grandfather,  but 
this  suggestion  occurred  after  she  was  mar- 
ried. It  was  talked  all  around,  and  she 
heard  it  talked.  When  asked  if  she  had 
thought  of  it  herself,  she  said,  "A  little,"  but 
she  never  said  anything  to  bim  about  It; 
that  she  did  not  bring  her  suit  until  her 
grandfather  was  about  to  leave  this  state 
for  tbe  Indian  Territory,  when  she  sent  her 
attorney  over  to  demand  compensation  from 
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him.  Such  was  the  testimony  of  plaintiff 
as  to  the  arrangement  under  which  she  lived 
with  defendant  and  did  work  in  the  house- 
bold,  and  no  other  witness  was  introduced 
in  her  behalf  who  testified  as  to  the  matter 
The  grandfather  said  plaintiff  lived  in  his 
house  about  16  years ;  came  there  when  she 
was  two  years  old.  Defendant  took  care  of 
the  mother  and  the  two  children.  When  the 
mother  was  dying  she  asked  him  to  continue 
to  look  after  her  children,  which  he  promised 
to  do,  and  did.  While  plaintiff  was  in  the 
family,  she  worked  around  the  place  tis  one 
of  the  family.  Defendant's  wife  died  when 
plaintiff  was  about  13  years  old,  and  after- 
wards defendant's  household  consisted  of  bis 
three  sons  and  the  two  grandchildren,  plain- 
tiff and  her  brother.  They  all  lived  together, 
and  she  was  a  member  of  the  family.  De- 
fendant maintained  her  to  the  extent  of  his 
means.  She  never  said  a  word  atxtut  charg- 
ing for  her  services,  and  never  intimated 
anything  of  the  kind,  until  the  day  be  sold 
his  property  preparatory  to  removing  to  the 
Indian  Territory.  The  record  shows  defend- 
ant bad  been  appointed  guardian  and  curator 
of  his  grandchildren,  and,  in  an  attempt  to 
make  out  a  case  for  plaintiff,  her  counsel 
introduced  four  annual  settlements  of  defend- 
ant as  her  and  her  brother's  guardian  and 
curator,  in  wblcb  he  had  been  allowed  from 
$75  to  $100  per  annum  for  the  board,  cloth- 
ing, and  washing  of  the  two  grandchildren, 
plaintiff  and  ber  brother;  also,  some  pro- 
ceedings in  the  probate  court  resulting  in  the 
sale  of  a  small  piece  of  land  belonging  to 
them  for  $350.  Counsel  was  further  permit- 
ted, over  defendant's  objection,  to  prove  the 
sale  of  this  real  estate  occurred  when  plain- 
tiff bad  in  his  hands  $212  in  money  belong- 
ing to  the  minors.  The  latest  of  these  annual 
settlements  was  for  the  year  1896,  and  the 
other  three  were  for  previous  years.  They 
had  no  relevancy  to  the  issues  to  be  tried 
and  were  improperly  admitted.  This  action 
Is  for  the  value  of  work  done  long  after- 
ward. 

The  settlements  and  the  record  regarding 
the  sales  of  the  land  were  received  in  evi- 
dence as  proving  plaintiff  and  her  brother 
were  not  members  of  defendant's  family, 
but  that  be  was  paid  for  their  maintenance. 
But  l)ecause  a  small  sum  was  reallised  from 
their  estate  and  applied  toward  their  sup- 
port while  plaintiff  was  very  young,  bas  no 
tendency  to  prove  she  was  not  treated  as  a 
meml)er  of  the  family  years  later  after  ber 
estate  had  long  since  been  exhaiisted.  Her 
own  testimony  proves  she  considered  herself 
a  member  of  the  family  and  worked  as  such 
without  any  promise  or  expectation  of  pay- 
ment Plaintiff  swore  the  reason  she  stayed 
in  ber  grandfather's  home  was  that  she 
tbought,  If  she  left,  he  was  her  guardian, 
and  would  compel  her  to  return,  but  does 
not  say  he  told  her  be  would  do  so.  Nothing 
resembling  a  cause  of  action  was  established 
in  this  case.    It  was  essential  for  plaintiff  to 


show  the  services  she  rendered  were  render* 
ed  In  expectation  of  payment  and  with  the 
understanding  on  both  sides  that  she  would 
be  paid.  Fltzpatrick  v.  Dooiey,  112  Mo.  App. 
165,  86  S.  W,  719,  and  cases  cited  therein. 
Tlie  Judgment  Is  reversed.    All  concur. 


COLTEB  V.  LUKE. 

(Kansas  City  Court  of  Appeals.     MlssourL 
March  2,  1908.) 

1.  PBOCESS  —  SuBSTirUTBD    Skbvicb— Stattx- 
TORT     PBOVISIONS  —  LEAVING     OOPT     WITH 

Mbmbeb  of  FAiai.T. 

Under  Rev.  St.  1899,  j  670  [Ann.  St.  1906, 
p.  597],  providing  for  service  of  a  summons  by 
leaving  a  copy  of  the  petition  and  writ  at  de- 
fendant's usual  place  of  abode  with  some  per- 
son of  his  family,  the  service  is  constructive, 
and  to  be  valid  must  conform  substantially  to 
the  requirements  of  the  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Process,  gg  83,  91.] 

2.  Saue. 

Under  Rev.  St.  1899,  g  570  [Ann.  St.  1906, 
p.  697],  providing  for  service  of  a  summons 
by  leavmg  a  copy  of  the  petition  and  writ  at 
defendant's  usual  place  of  abode  with  some  per- 
son of  his  family,  a  return  showing  that  a 
copy  of  the  writ  and  petition  was  left  with  a 
"member"  of  defendant's  family  substantially 
complies  with  tlie  statute. 

[E4.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  40,  Process,  gg  170-174.] 

3.  Same  — Words  and  Phbabks  — "Familt" 

The  word  "family"  as  used  in  Rev.  St  1899, 
{  670  [Ann.  St.  1906,  p.  597],  providing  for 
service  of  a  summons  by  leaving  a  copy  at  de> 
fendant's  usual  place  of  abode  with  some  person 
of  his  family,  may  be  defined  as  "a  collective 
l>ody  of  persons  who  live  in  one  house,  under 
one  head  or  manager,  including  parents,  chil- 
dren, and  servants,  and,  as  the  case  may  be, 
lodgers  or  boarders,"  (quoting  3  Words  and 
Phrases  Judicially  Defined,  p.  2673),  and  where 
the  relation  between  the  person  to  whom  the 
papers  are  delivered  and  the  other  persona  of 
the  household  is  of  a  permanent  and  domestic 
character,  and  not  merely  temporary,  he  is  a 
person  of  the  family  on  whom  constructive  serv- 
ice of  process  against  another  member  may  bs 
made. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Process,  §  91.] 

4.  JUDGMENTft— BT    DEVAUI,T— SETTINO    ABIDI 
—G  BOUNDS. 

Where  defendant  relying  on  the  agreement 
and  usual  practice  of  his  codefendant  with 
whnn  he  was  associated  in  business,  to  attend 
to  and  defend  without  special  request  all  suits 
against  them,  failed  to  defend  a  suit  against 
them  wherein  he  was  duly  served  with  summons, 
although  he  knew  his  codefendant  was  absent 
from  the  county  and  might  have  no  knowledge 
of  the  suit  the  court  proi>erly  refused  to  set 
aside  a  default  judgment  against  defendant 
though  defendant  may  tiave  had  a  meritorious 
defense  to  the  suit 
6.  Same. 

A  default  judgment  will  not  be  set  aside 
merely  because  defendant  has  a  meritorious 
defense,  but  it  must  be  furtlier  shown  that  he 
has  not  been  neglectful  of  his  own  interest  and 
that  his  failure  to  appear  was  due  to  a  cause 
wtiich  would  have  misled  any  reasonably  pru- 
dent and  diligent  person  in  his  situation. 

I  Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  80,  Judgment  gg  26&-281.  282-295.] 
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Appeal  from  Clrcnlt  Conrt,  Jasper  County; 
Hugh  Dabbs,  Judge. 

Action  by  J.  L.  Ck>Iter  against  James  Luke. 
Judgment  for  plaintiff  on  default,  and  de- 
fendant moves  to  open  the  default,  and  from 
a  refusal  to  do  so,  be  appeals.    Affirmed. 

McReynolds  &  Halliburton,  for  appellant 
B.  T.  Harrison,  for  respondent 

JOHNSON,  J.  Plaintiff  brought  salt 
against  Jamot  Brown  and  James  Luke  to  re- 
cover damages  for  personal  Injuries.  He  al- 
leged  in  the  petition  that  while  employed  by 
defendants  as  a  shoveler  In  a  lead  and  zinc 
mine  owned  by  them  he  was  injured  by  their 
negligent  failure  to  perform  their  duty  to 
employ  reasonable  care  to  provide  him  with 
a  reasonably  safe  place  In  which  to  work. 
Summons,  made  returnable  to  the  November, 
1906,  term  of  court  was  duly  Issued,  and  was 
returned  by  the  sheriff  as  follows:  "Executed 
the  within  writ  In  the  county  of  Jasper  and 
state  of  Missouri  on  the  Sd  day  of  November, 
1906,  by  serving  the  within  named  defendant 
James  Luke,  by  leaving  a  copy  of  this  writ 
together  with  a  certified  copy  of  the  original 
petition  at  his  usual  place  of  abode  with  a 
member  of  his  family  over  the  age  of  fifteen 
years,  and,  further,  by  making  diligent 
search  and  falling  to  find  said  Jamot  Brown 
In  my  county."  No  answer  was  filed  nor  was 
any  appearance  made  by  Luke.  The  cause 
was  set  for  trial  December  4,  1906,  and  on 
that  day  plaintiff  appeared,  dismissed  the  de- 
fendant Brown,  introduced  evidence  In  sup- 
port of  his  cause  against  Luke  and  was  given 
Judgment  in  the  sum  of  $500.  Two  days  later, 
and  at  the  same  term,  Luke  filed  a  motion  to 
set  the  Judgment  aside  and  to  grant  him  a 
new  trial.  He  admitted  receiving  the  serv- 
ice papers  left  by  the  sheriff  at  his  house  as 
stated  In  the  return,  but  offered  the  follow- 
ing excuse  for  his  failure  to  defend  the  ac- 
tion, viz.:  He  and  defendant  Brown  bad  been 
extensively  Interested  In  the  mining  business 
in  Jasper  county,  but  some  two  years  before, 
Luke  had  withdrawn  from  most  of  the  ven- 
tures. Including  the  mine  In  which  plalntlfl 
was  working,  and  had  transferred  the  prop- 
erties to  Brown,  who  continued  to  operate 
them  on  his  own  responsibility,  and  for  his 
own  benefit  and  with  the  understanding,  aft- 
erward carried  out  "that  any  suits,  contro- 
versies, causes  of  action,  or  other  business 
matters  arising  out  of  any  of  the  mining 
properties  taken  over  by  the  said  defendant 
Brown,  were  to  receive  proper  and  necessary, 
attention  from  said  defendant  Brown,  and 
tliat  said  defendant  Luke  should  be  relieved 
of  any  reqwnslblUty  in  a  business  way  or 
otherwise  to  these  properties."  When  he  re- 
ceived the  petition  and  summons,  Luke  In- 
tended to  call  Brown's  attention  to  the  fact 
that  he  had  been  sued,  but  failed  to  do  so  on 
account  of  the  alwence  of  Brown  from  Jas- 
per county.  Knowing,  however,  that  he 
(Luke)  bad  no  interest  In  the  controversy,  he 
108  S.W.-39 


relied  on  Brown  to  pursue,  In  this  instance, 
the  usual  practice  of  defending  such  actions 
without  special  request  from  him.  The  mo- 
tion concludes  with  the  averment  that  "Luke 
baa  a  meritorious  defense  to  the  above  cause 
of  action  for  the  reason  that  be  had  no  in- 
terest in  said  mine  at  the  time  tbat  the  ac- 
cident occurred,  and  that  he  has  bad  no  in- 
terest In  said  mine  for  two  years,  and  owed 
no  duties  to  the  plaintiff  in  this  case."  The 
motion  is  verified  by  affidavit  The  record 
shows  .that  "at  the  bearing  of  said  motion" 
"Clark  Oraycroft,  as  attorney  for  said  Jamot 
Brown,  and  having  present  in  court  his  au- 
thority so  to  do,  offered  and  tendered  in 
court  that  if  the  motion  to  set  aside  said 
Judgment  be  sustained  that  he  would  enter 
the  appearance  of  said  Jamot  Brown  as  de- 
fendant in  said  cause,  and  file  answer  therein 
for  said  Brown."  The  court  overruled  the 
motion  and  defendant  Luke  appealed. 

The  first  point  made  by  defendant  is 
that  the  Judgment  should  have  been  set  aside 
"because  the  service  as  shown  by  the  sheriff's 
return  is  not  In  compliance  with  the  statute. 
The  return  shows  'copy  of  writ  and  petition 
was  left  with  a  member  of  his  (Luke's)  fam- 
ily.' The  statute  requires  that  it  be  left  with 
a  person  of  his  family."  Section  570,  Rev. 
St  1899  [Ann.  St.  1906,  p.  597].  The  third 
clause  of  section  670,  under  whlcb  the  serv- 
ice was  made,  does  require  that  a  copy  of 
the  writ  and  petition  t>e  left  at  the  usual 
place  of  abode  of  defendant  "with  some  per- 
son of  his  family  over  the  age  of  fifteen 
years."  The  service  thus  provided  is  con- 
structive, and  to  be  valid  must  conform  8ul>- 
stantlally  to  the  requirements  of  the  statute. 
Laney  v.  Oarbee,  105  Ma,  loc.  cit  359,  16  S. 
W.  S31,  24l  Am.  St  Rep.  891.  The  word 
"family"  as  used  in  the  statute  may  be  de- 
fined as  "a  collective  body  of  persons  who 
live  in  one  house,  under  one  head  or  mana- 
ger, including  parents,  children,  and  serv- 
ants, and,  as  the  case  may  be,  lodgers  or 
boarders."  8  Words  &  Phrases  Judicially  De- 
fined, p.  2673;  Dobbins  v.  Thompson,  4  Mo. 
118;  Ellington  v.  Moore,  17  Mo.  424.  The 
test  to  be  applied  in  solving  the  question  of 
whether  a  person  to  whom  the  papers  are 
delivered  by  the  officer  belongs  to  the  collect- 
ive body  is  this:  If  the  relation  between  him 
and  the  other  persons  of  the  household  is  of 
a  permanent  and  domestic  character,  and  not 
Intended  to  be  merely  temporary,  he  is  to  be 
regarded  as  a  person  of  the  family  on  whom 
constructive  service  of  process  against  anoth- 
er member  may  be  made.  In  speaking  of  the 
persons  of  a  family,  the  words  "person"  and 
"member"  are  synonymous,  and  may  be  used 
interchangeably.  One  could  not  be  a  per- 
son of  a  family  witlwut  being  a  member,  nor 
could  he  be  a  member  without  being  a  person. 
The  return  substantially  complies  with  the 
statute. 

The  second  point  made  by  defendant  is 
that  the  trial  court  should  have  granted  a 
new  trial  on  the  showing  he  claims  to  have 
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made  that  he  bad  a  merltorlouB  defense  and 
a  reasonable  excuse  for  not  presenting  It  In 
proper  time.  Plaintiff  urges  In  argument 
tliat  the  motion  comes  too  late,  being  filed 
after  final  judgment  was  entered;  but  waiv- 
ing tbls  point  and  treating  tlie  motion  as  the 
legal  equivalent  of  a  petition  for  review  un- 
der section  777,  Rev.  St.  1899  (Ama.  St  1906, 
p.  75^]  et  seq.,  and  therefore,  not  subject  to 
the  rule  applied  In  Matthews  v.  Cook,  35  Mo. 
286,  Burnes  v.  Barnes,  61  Mo.  App.  612,  and 
BUllngbam  v.  MiUer.  etc.,  115  Mo.  App.  154, 
89  S.  W.  856,  we  nevertheless  see  no  occa- 
sion for  interfering  with  the  discretion  exer- 
cised by  the  trial  Judge  in  overruling  the  mo- 
tion. That  defendant  was  negligent  in  rely- 
ing entirely  on  his  codefendant  to  follow  a 
usual  practice,  knowing  that  the  latter  was 
absent  from  the  county  and  might  not  have 
any  knowledge  of  the  existence  of  the  suit, 
is  too  plain  for  serious  discussion.  His  own 
neglect  was  the  sole  cause  of  the  predica- 
ment in  which  he  finds  himself.  "Courts  can- 
not and  ought  not  to  undertake  to  relieve 
parties  from  the  consequences  of  their  own 
negligence."  Bobyn  v.  Pub.  Co.,  127  Mo.,  loc, 
dt  891,  80  S.  W.  131.  Plaintiff  who  had 
been  diligent  has  some  rights  which  must  be 
respected.  He  went  to  the  trouble  and  ex- 
pense of  preparing  for  trial  and  appearing 
at  the  appointed  time  and  place  with  his  wit- 
nesses and  obtained  his  Judgment  as  the  re- 
sult of  the  orderly  pursuit  of  the  coarse  of 
procedure  prescribed  by  law.  To  set  aside 
the  Judgment  would  be  to  punish  him  for  the 
Inexcusable  neglect  of  his  adversary. 

A  defendant  against  whom  Judgment  goes 
by  default  should  not  be  made  an  object  of 
solicitude  on  the  part  of  the  court  on  the 
mere  showing  that  he  has  a  meritorious  de- 
fense. He  further  must  show  that  he  has  not 
been  neglectful  of  his  own  Interest,  and  that 
his  failure  to  appear  was  due  to  a  cause 
which  would  have  misled  any  reasonably 
prudent  and  diligent  person  In  his  situation. 
Since  we  do  not  find  that  the  learned  trial 
Judge  acted  arbitrarily  or  oppressively  In  the 
exercise  of  the  wide  discretion  vested  In 
him  by  law,  it  follows  that  the  Judgment 
muvt  be  aflSrmed.    All  concur. 


HARMON  V.  FOWLER  PACKING  CO. 

(Kansas  City  Court  of  Appeals.     Missouri. 

March  2,  1908.) 

1.  Municipal  Cobfobatiors  —  STBKms — Use 
AS  HioHWATS— Applications  of  Law  of 
THE  Road— "Centbal  Line  on  Roadway." 
The  mie  declared  in  au  ordinance  requir- 
ine  vehicles  to  turn  to  the  right  to  enable  each 
other  to  pass  without  collision  is  the  same  as 
that  prescribed  in  Rev.  St  1899,  {  94j8  [Ann. 
St.  1906,  p.  4344],  and  means  that  when  two 
vehicles  meet,  going  in  opposite  directions,  the 
driver  of  each  must  drive  to  the  right  or  the 
"central  line  of  the  roadway,"  which  line  ia  the 
one  that  bisects  the  middle  line  of  the  usable 
road,  and  is  not  necessarily  the  middle  line  of 
a  paved  or  dedicated  street,  and  where,  on  ac- 
count of  obstructions,  a  part  thereof  is  made 


impassible,  the  statute  refers  to  the  remainins 
passable  way. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  p.  1026.] 

2.  Sai£b— Collision  Between  Vehicles— In - 

FEBENCE    OF    NEOLIOENCE. 

Where,  in  a  sait  for  injuries  caused  by  a 
collision  between  vehicles  In  the  street,  it  ap- 
peared from  plaintiFs  evidence  that  she  stopped 
ner  horse  and  buggy  as  near  to  the  right  of  the 
way  as  obstructions  therein  would  permit  and 
waited  for  defendant's  meat  wagon  to  pass,  the 
fact  that  the  collision  occurred,  of  itself,  will 
support  an  inference  of  negligence  on  the  part 
of  the  driver  thereof,  justi^ing  a  ruling  in 
plaintiff's  favor  on  a  demurrer  to  the  evidence. 

Appeal  from  Circuit  Court,  JaCkson  Coun- 
ty;  John  G.  Park,  Judge. 

Action  by  Amanda  Harmon  against  the 
Fowler  Packing  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    AfiBrmed. 

Webster,  Gilmer  ft  Crowley,  for  appellant 
H.  J.  Latsbaw,  M.  J.  Oldham,  and  Jesse  E. 
James,  for  respondent 


JOHNSON,  J.  Action  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  defendant  Plain- 
tiff had  Judgment  in  the  sum  of  |500,  and 
the  cause  is  here  on  the  appeal  of  defendant 

It  is  urged  by  defendant  that  the  facts  In 
evidence,  even  when  considered  In  the  light 
most  favorable  to  plaintiff,  do  not  show  neg- 
ligence on  the  part  of  defendant  In  the  re- 
spects alleged  in  the  petition,  but  do  convict 
plaintiff  of  negligence,  which  directly  caused 
her  injury.  Plaintiff  was  injured  about  8 
o'clock  In  the  morning  of  June  2,  1906,  at  the 
crossing  of  Nineteenth  street  and  Grand  ave- 
nue, public  streets  in  Kansas  City.  She  was 
driving  a  horse  bitched  to  a  single  seated 
buggy,  and  was  on  her  return  from  her  hus- 
band's place  of  business.  Grand  avenue  and 
Nineteenth  street  both  are  paved,  and  are 
much  used  by  the  public  The  former  runs 
north*  and  south,  the  latter  east  and  west 
Two  street  car  tracks  are  laid  In  the  road- 
way of  Grand  avenue,  and  one  in  Nineteenth 
street  Plaintiff  approached  the  Intersection 
of  the  streets  from  the  east  She  drove  along 
the  north  side  of  the  car  track  on  Nineteenth 
street  and  was  intending  to  cross  Grand  ave- 
nue and  continue  westward,  her  destination 
being  some  blocks  southwest  of  that  crossing ; 
but  on  discovering  that  the  street  railway 
company,  in  repairing  its  trades  on  Grand 
avenue,  had  thrown  up  In  the  street  a  ridge 
of  dirt  and  paving  material,  perhaps  60  feet 
in  length  and  3  or  4  feet  high,  the  south  end 
of  which  was  south  of  the  Nineteenth  street 
car  track,  she  changed  her  course  and  turned 
towards  the  southwest  intending  to  go  In 
that  direction  until  she  rounded  the  obstruc- 
tion, thence  over  to  the  west  side  of  Grand 
avenue,  and  thence  south  to  Twentieth  street 

We  judge  from  the  testimony  of  the  wit- 
nesses that  the  space  between  the  comer  of 
the  sidewalk  at  the  southeast  comer  of  the 
said   intersection   and   the   obstruction  was 
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nt^rozlmately  16  feet — wide  enough  for  two 
vehicles  to  pass  each  other  without  colliding. 
To  use  tbls  passageway,  plaintiff  necessarily 
had  to  go  soQtb  of  the  middle  line  of  Nine- 
teenth street,  and  was  south  of  that  line 
when  the  Injury  occurred,  but  on  the  right- 
hand  side  of  the  passageway  we  have  de- 
scribed. A  heavy  meat  wagon  drawn  by  two 
horses  and  owned  by  defendant  was  being 
driven  eastward  on  Nineteenth  street.  In 
crossing  Grand  avenue  Its  driver  bore  to- 
wards the  south  to  go  around  the  obstruc- 
tion, and  then  turned  northeastwardly  to  re- 
sume his  course  on  the  south  side  of  Nine- 
teenth street  He  met  plaintiff  near  the 
south  end  of  the  ridge.  To  avoid  the  possi- 
bility of  collision  she  stopped  her  borse  and 
waited  for  the  wagon  to  pass.  It  came  on 
at  a  brisk  trot,  and  in  passing  the  hub  of  the 
left  hind  wheel  of  the  wagon  struck  the  left 
fore  wheel  of  the  buggy  and  demolished  It 
Plaintiff's  horse  took  fright,  and,  despite  her 
efforts  at  control,  ran  away,  and  In  the  wreck 
of  the  buggy  which  followed  plaintiff  sus- 
tained severe  injuries.  The  description  of 
the  occurrence  given  by  the  witnesses  for  de- 
fendant differs  from  that  of  plaintiff  with  re- 
spect to  the  speed  of  the  wagon  and  to  the 
fact  that  the  buggy  had  stopped  before  the 
collision.  They  say  the  horses  attached  to 
the  wagon  were  traveling  in  a  walk,  and 
that  plaintiff's  horse  likewise  was  walking. 
The  driver  admits  he  first  saw  plaintiff  ap- 
proaching when  he  started  to  round  the  pile 
of  dirt  He  testified  in  part  as  follows:  "I 
seen  the  lady  coming  across  this  way,  and,  of 
course,  I  was  going  out  this  way.  Q.  Tou 
were  going  east?  A.  Tes,  sir.  Q.  She  was 
going  southwest?  A.  Tes,  sir;  and  I  klnda 
looked  ahead  for  my  stopping  place,  and  the 
first  thing  I  heard  I  heard  a  noise,  and  I 
turned  around,  and  there  she  was  going — 
just  turning  Grand  avenue  then,  and  the 
front  wheel  was  down  on  the  buggy.  •  ♦  ♦ 
Q.  Now,  then,  when  she  was  directly  north  of 
you,  what  was  the  distance  between  the  front 
part  of  her  buggy  and  the  front  part  of  your 
wagon?  A.  Well,  It  must  have  been,  I  guess, 
Ave  or  six  feet  She  was  just  coming  over 
the  Nineteenth  street  cable  track  when  I  was 
on  the  south  side  of  the  cable  track." 

Defendant  Introduced  in  evidence  an  ordi- 
nance of  the  city  which  provides:  "In  all 
cases  where  persons  meet  each  other  in  vehi- 
cles' in  any  street,  avenue,  alley  or  other  pub- 
lic place  In  this  city,  each  person  so  meeting 
shall  turn  to  the  right  of  such  street,  avenue, 
alley  or  other  public  place  so  as  to  enable  such 
vehicles  to  pass  each  other  without  collision." 
It  is  the  contention  of  defendant  that  plain- 
tiff violated  this  ordinance  by  crossing  over 
to  the  left  of  the  car  track  on  Nineteenth 
street,  and  thereby  placing  her  vehicle  on  the 
wrong  side  of  that  street;  and,  further,  it 
is  argued  that  the  driver  was  entitled  to  in- 
dulge in  the  presamptlon  that  she  would  not 
disobey  the  ordinance,  and,  acting  on  that 
preeumptioD,  should  not  be  pronounced  negli- 


gent on  account  of  a  collision,  which  would 
not  have  occurred  but  for  plalntUTs  Invasion 
of  his  side  of  the  street  The  rule  declared 
In  the  ordinance  is  the  same  as  that  pre- 
scribed in  section  94S8,  Rev.  St  1899  [Ann. 
St  1906,  p.  4344],  and  means  that  when  two 
vehicles  going  in  opposite  directions  meet  on 
the  public  highway  the  driver  of  each  must 
drive  to  the  right  of  the  central  line  of  the 
roadway.  That  line  is  the  one  that  bisects  the 
middle  line  of  the  usable  road,  and  therefore 
is  not  necessarily  the  middle  line  of  the  paved 
or  dedicated  street  or  road.  Where  on  account 
of  obstructions  a  part  of  the  paved  or  dedi- 
cated street  is  made  Impassable,  the  road,  lu 
the  meaning  of  the  statute  and  ordinance,  re- 
fers to  the  remaining  passable  way.  According 
to  the  interpretation  of  counsel  for  defendant, 
had  all  of  Nineteenth  street  north  of  the  car 
track  been  made  impassable  by  obstructions 
to  a  distance  of  half  a  mile  or  more,  plaintiff 
could  not  have  driven  west  on  the  south  side 
of  that  Btreet  without  violating  the  law  of 
the  road,  and  thus  depriving  herself  of  any 
rights  which  defendant  was  bound  to  respect. 
Obviously  this  position  is  unsound.  Plain- 
tiff had  the  right  to  use  any  Btreet  open  to 
use  and  to  use  the  passageway  described,  and 
as  long  as  she  kept  to  the  right  of  the  central 
line  of  that  way  she  dnly  observed  the  rule 
of  the  statute  and  ordinance,  though  such 
use  threw  her  south  of  the  dividing  line  of 
Nineteenth  street  and  on  the  east  side  of 
Grand  avenue.  All  of  the  evidence  indisputa- 
bly shows  that  plaintiff  conducted  herself  In 
obedience  to  the  proper  rule,  and  we  turn  to 
consider  the  conduct  of  the  driver  of  the  wag- 
on to  ascertain  if  the  evidence  of  plaintiff  ac- 
cuses him  of  negligence.  We  concede  that  to 
sustain  her  burden  of  proof  plaintiff  was  re- 
quired to  do  more  than  merely  to  show  the 
happening  of  an  accident  and  a  resultant  in- 
jury. It  devolved  on  her  to  adduce  facts 
and  circumstances  from  which  an  Inference 
of  negligence  on  the  part  of  defendant's 
driver  reasonably  would  arise.  This  she  has 
done.  If,  as  she  says,  she  stopped  her  hone 
and  waited  for  defendant  to  pass,  the  fact 
that  the  collision  occurred,  of  itself,  will  sup- 
port an  inference  of  negligence.  Knowing  of 
her  presence,  the  driver  of  the  wagon  had  no 
right  to  run  into  the  stationary  buggy,  wheth- 
er It  was  standing  on  the  right  or  wrong  side 
of  the  way,  and  whether  or  not  he  had  room 
to  pass;  and,  on  the  hypothesis  that  the 
buggy  was  in  its  proper  place,  plaintiff  being 
free  from  blame,  the  collision  could  have  oc- 
curred only  from  the  careless  driving  of  de- 
fendant's servant,  and  defendant  should  be 
held  liable  for  the  Injurious  consequences. 

No  error  was  committed  In  overruling  the 
demurrer  to  the  evidence. 

What  has  been  said  disposes  of  the  objec- 
tions of  defendant  to  the  Instructions  given 
the  jury.  The  cause  was  fairly  tried,  and 
manifestly  the  judgment  is  for  the  right 
party. 

Affirmed.    All  concur. 
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WILSON  T.  ST.  LOUIS  ft  S.  F.  B.  CO. 

(St.  Louia  Court  of  Appe&la.    Missouri.    March 
8,  1908.) 

1.  Oabbiebs— Cabbixbs  or  Litb  Stock— Ao- 

HON   FOB   FATLTTBE  to   DELIVEB— DA.MAOES. 

Where  a  carrier  contracted  with  plaintiff 
to  carry  hogs  to  Kansas  City  and  deliver  them 
to  a  connecting  carrier  for  shipment  to  a  com- 
mission company  at  another  point,  and  the  car- 
rier unloaded  the  hogs  at  Eaasas  City  where 
they  had  to  be  sold  because  of  a  stock  quaran- 
tine which  prevented  their  reshipment  after  be- 
ing unloaded,  plaintiff  waa  damaged  by  the 
breach  of  the  contract  unless  he  realized  as  much 
by  the  sale  in  Kansas  City  as  he  would  have  re- 
alized from  the  expected  sale  at  destination,  not- 
withstanding the  prospective  buyer  had  agreed 
not  to  claim  damages  because  of  the  nondeliv- 
ery of  the  bogs. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  9;  Carriers,  §§  963,  96£] 

2.  Same— Measube  of  Dauaoes. 

The  measure  of  damages  for  the  loss  of 
freight  by  a  carrier  or  its  nondelivery  at  desti- 
nation, in  the  absence  of  notice  of  a  special  con- 
tract of  sale  between  the  shipper  and  the  con- 
signee, or  of  special  facts  which  would  entitle 
the  shipper  to  extra  damages,  is  the  value  of 
the  property  at  destination  leas  the  cost  of  car- 
riage, the  value  at  destination  being  the  market 
value,  if  the  goods  have  such  a  value,  and  if 
not,  their  reasonable  value  as  shown  by  evidence. 

J  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  9,  Carriers,  {{  599-607.] 

Appeal  from  Circuit  Court,  Howell  Coun- 
ty;  W.  N.  Evans,  Judge. 

Action  by  H.  B.  Wilson  against  the  St. 
Loula  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

W.  J.  Orr,  for  appellant  N.  B.  Wilkinson, 
for  respondent 

GOODE,  J,  This  plaintiffs  petition  con- 
tained two  causes  of  action,  but  we  are  only 
concerned  witb  one.  He  alleged  that  in  Jan- 
uary, 1906,  he  loaded  at  Willow  Springs,  Mo., 
on  a  car  of  the  defendant  company,  a  cargo 
of  bogs  destined  for  St  Joseph,  Mo.,  which 
defendant  contracted  to  carry  to  said  city 
and  deliver  to  the  Lee  Live  Stock  Commis- 
sion Company;  that  Instead  of  doing  so, 
defendant  carried  the  hogs  to  Kansas  City, 
and  unloaded  them  there,  and  In  consequence 
of  such  unlawful  shipment  plaintiff  was  dam- 
aged in  the  sum  of  $130;  that  the  said 
cargo  of  hogs  was  purctiased  especially  for 
the  order  of  the  Lee  Live  Stock  Commission 
Company  of  St.  Joseph,  Mo.  The  case  com- 
menced before  a  Justice  of  the  peace,  and  we 
find  no  answer  in  the  record.  The  evidence 
shows  plaintiff  shipped  135  hogs  from  Willow 
Springs,  consigned  to  the  Lee  Live  Stock 
Commission  Company  at  St.  Joseph,  Mo. 
The  bill  of  lading  Issued  by  defendant  bound 
It  to  carry  the  hogs  to  Kansas  City,  and  there 
turn  them  over  to  a  connecting  carrier  to 
be  hauled  to  destination.  Instead  of  this 
being  done,  ttie  hogs  were  unloaded  at  Kan- 
sas City,  and  never  delivered  to  a  connecting 
carrier.  A  stock  quarantine  was  in  force 
against  Kansas  City  at  the  time  and,  In  con- 


sequence of  this,  the  hogs  could  not  be  mur- 
ed after  they  were  unloaded,  and  were  sold 
for  what  they  would  bring,  entailing  a  loss 
on  plaintiff  as  alleged.  The  Lee  Live  Stock 
Commission  Company  had  contracted  to  sell 
the  hogs  to  some  buyer  near  St  Joseph,  but 
as  they  were  stopped  by  defendant  at  Kansas 
City  this  contract  could  not  be  carried  out 
The  hogs  were  not  ready  for  slaughter,  but 
were  Intended  to  be  fattened  before  they 
were  put  on  the  market — ^were  known  a» 
stock  hogs,  or  feeders.  The  party  who  had 
agreed  to  purchase  them  Intended  to  fatten 
them  for  the  market  The  undisputed  evi- 
dence showed  the  hogs  had  no  market  value. 
Plaintiff  testified  to  this,  and  he  was  the  oaly 
witness  who  gave  any  testimony  on  the  sub- 
ject At  the  conclusion  of  the  evidence  de- 
fendant requested  a  declaration  that  plain- 
tiff was  not  entitled  to  recover  more  than 
nominal  damages,  and  the  refusal  of  this  dec- 
laration is  the  main  assignment  of  error. 

Before  taking  up  this  assignment  we  will 
notice  the  minor  contention  that  plaintiff  lost 
nothing  by  the  sale  of  the  hogs  at  Kansas 
City,  as  the  evidence  goes  to  show  that  not 
be,  but  the  commission  company  which  had 
oontracted  for  the  sale  of  them  stood  tbe  loss 
— ^that  Is,  lost  the  commission  which  would 
have  been  earned.  It  was  shown  the  pro- 
spective buyer  agreed  not  to  claim  damages 
because  of  the  nondelivery  of  the  hogs,  but 
how  this  proves  not  plaintiff,  but  tlie  com- 
mission company  sustained  the  loss  conse- 
quent on  defendant's  failure  to  perform  the 
contract  to  deliver  them  to  a  connecting 
carrier  to  t>e  hauled  to  destination,  we  are 
unable  to  discern.  Plaintiff  was  damaged  by 
the  breach  of  the  contract  unless  he  realized 
as  much  by  the  sale  In  Kansas  City  as  he 
would  have  realized  by  tbe  expected  sale  in 
St.  Joseph.  He  might  not  be  permitted  to 
recover  this  amount  of  loss  on  account  of  his 
having  given  no  notice  to  defendant  that 
the  hogs  were  shipped  pursuant  to  a  con- 
tract of  sale;  a  question  we  will  discuss. 
Though  plaintiff  may  not  be  able  to  recover 
his  loss  or  his  recovery  may  be  restricted  by 
tbe  facts.  It  is  certain  he  sustained  a  loss. 

But  tbe  chief  contention  of  counsel  for  de- 
fendant is  that,  as  there  was  no  evidence  to 
show  plaintiff  notified  defendant  at  the  time 
of  shipment  the  hogs  were  being  sent  forward 
to  carry  out  a  contract  for  the  sale  of  them, 
plaintiff  was  not  entitled  to  recover  the  dif- 
ference between  the  price  realized  in  Kansas 
City  and  what  lie  would  have  obtained  had 
the  contract  made  by  his  agent  tbe  commLs- 
slon  company  In  St  Joseph,  not  been  frus- 
trated by  defendant  unloading  the  hogs  at  the 
former  city.  In  other  words.  It  Is  insisted 
this  loss  was  in  the  nature  of  special  dam- 
ages and  was  not  reasonably  and  naturally 
contemplated  by  plaintiff  and  defendant  as 
what  defendant  would  be  called  on  to  pay  In 
case  of  nondelivery  of  the  property  at  des- 
tination, in  consequence  of  a  breach  of  tbe 
contract  by  defendant     Tills  may  be  true. 
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Defendant's  counsel  have  cited  us  to  many 
cases,  some  following  and  some  going  beyond 
the  rule  laid  down  in  Hadley  t.  Baxendale, 
9  Excb.  341,  and  we  have  read  all  of  them. 
Interpreted  most  favorably  for  defendant, 
they  hold  a  carrier  who  unreasonably  delays 
the  shipment  of  goods,  or  fails  to  carry  them 
as  agreed,  Is  not  liable  for  any  profit  the 
shipper  would  hare  made  by  delivery  of  the 
goods  at  destination  pursuant  to  a  contract 
of  sale  existing  at  the  date  of  the  shipment, 
unless  the  carrier  was  then  notified  of  the 
existence  of  the  contract,  and  that  the  goods 
were  being  shipped  to  fill  it.  Rogan  v.  B.  R., 
51  Mo.  App.  665 ;  Gray  T.  R.  R.,  54  Mo.  App. 
671 ;  Demlng  v.  R.  R.,  48  N.  H.  455,  2  Am. 
Rep.  267;  Railway  t.  Cole  (Tex.  App.)  16  8. 
W.  176;  Murrell  y.  Express  Co.,  54  Ark.  22, 
14  S.  W.  1098,  26  Am.  St  Rep.  17 ;  Railway 
V.  Flournoy.  75  Ga.  745;  Home  v.  R.  R.,  L. 
R.  8  C.  P.  131 ;  Railway  v.  Mudford,  48  Ark. 
.'■>09,  3  S.  W.  814;  Crutcber  v.  Railroad,  74 
Ark.  358,  85  S.  W.  770 ;  Central  Trust  Co.  v. 
R.  R.  (C.  C.)  69  Fed.  683 ;  Railway  v.  Cobb,  61 
111.  128;  Harvey  y.  Railroad,  124  Mass.  421, 
26  Am.  Rep.  673;  Railway  v.  Johnson,  116 
Tenn.  624,  94  8.  W.  600;  Wehman  y.  Rail- 
road, 74  S.  a  286,  54  S.  E.  360.  The  rule 
in  Hadley  t.  Baxendale  has  Its  uses  and  no 
doubt  was  rightly  applied  to  the  facts  of  the 
case  where  it  was  declared.  Its  propriety 
in  a  case  like  this  is  less  obvious.  It  was 
not  shown,  nor,  indeed,  can  it  reasonably  be 
Inferred,  that  defendant  would  have  handled 
the  shipment  dlfTerently  if  It  had  been  notified 
of  the  contract  to  sell  the  hogs  in  St.  Jo- 
seph. For  aught  that  appears  the  hogs  would 
have  been  diverted  at  Kansas  City  in  any 
event  from  their  route.  It  has  been  held 
the  rule  in  Hadley  v.  Baxendale  afTects  the 
damages  for  breach  of  a  contract  of  carriage 
only  when  notice  of  the  special  purpose  for 
which  the  goods  were  shipped  would  have  ex- 
pedited their  transportation  or  have  infiu- 
enced  the  carrier's  action.  III.  Gent  R.  R. 
y.  Cobb,  64  111.  128,  141.  And  where  there 
Is  no  excuse  for  the  carrier's  failure  to  per- 
form its  contract,  the  theory  of  the  case  Just 
dted  is  reasonable.  Though  tbe  argument 
of  defendant's  counsel  has  led  us  into  mak- 
ing these  remarks,  we  decide  nothing  in  con- 
nection with  them,  because  the  point  before 
US  does  not  call  for  a  decision  regarding  the 
proper  use  of  the  doctrine  of  Hadley  v.  Bax- 
endale. The  error  assigned  is,  as  said,  the 
refusal  of  the  court  to  declare  plaintift 
could  only  recover  nominal  damages;  not  a 
refusal  to  declare  he  could  not  recover  the 
difference  between  tbe  price  realized  by  the 
forced  sale  of  the  bogs  in  Kansas  City  and 
what  he  would  have  realiised  if  they  had 
been  delivered  to  the  buyer  at  St  Joseph. 
That  plaintiff  was  only  entitled  to  nominal 
damages  if,  in  truth,  he  sustained  and  prov- 
ed sul>stantlal  damages,  is  a  proposition  not 
to  be  oitertained.  He  may  not  be  entitled 
to  recover  the  difference  between  what  he 
would  have  realized  from  the  special  con- 


tract of  sale  and  what  he  actually  received, 
but  he  certainly  is  entitled  to  the  difference 
between  what  he  realized  and  the  reasonable 
value  of  tbe  hogs  in  St  Joseph.  Perhaps 
the  contract  under  which  he  had  sold  them 
was  more  than  their  reasonable  value,  in 
which  event  possibly  defendant  is  not  liable 
for  tbe  excess.  But  in  an  action  against  a 
carrier  for  loss  of  freight  or  its  nondelivery 
at  destination,  the  measure  of  damages,  In 
the  absence  of  notice  of  a  special  contract 
between  the  shipper  and  tbe  carrier,  or  of 
special  facts  which  would  entitle  the  ship- 
per to  extra  damages,  is  the  value  of  the 
property  at  destination,  less  the  cost  of  car- 
riage. Atklsson  V.  The  Castle  Garden,  28 
Mo.  124;  Austin  v.  Packet  Co.,  15  Mo.  App. 
197.  The  value  at  destination  is  the  market 
value,  when  the  goods  have  such  a  value. 
If  they  have  no  regular  market  value,  evi- 
dence must  be  adduced  to  show  what  tbelr 
reasonable  value  was.  Railroad  v.  Lynch, 
12  111.  App.  365;  S  Hutchinson,  Carriers  (M. 
ft  W.  B5d.)  {  1363.  All  the  testimony  In  the 
record  goes  to  show  hogs  of  this  kind  had 
no  regular  market  value,  but  tends  to  show 
what  their  actual  value  was  in  St  Joseph, 
and  that  it  was  more  than  the  proceeds  'of 
the  sale  in  Kansas  City.  The  difference  be- 
tween the  two  plaintiff  was  undoubtedly  en- 
titled to  recover  on  any  theory  of  the  case, 
and  the  rule  of  Hadley  v.  Baxendale  does 
not  stand  in  the  way  of  his  recovery.  Hence 
there  is  no  ground  on  which  to  rest  the  prop- 
osition that  the  court  erred  in  refusing  to 
declare  he  was  only  entitled  to  nominal  dam- 
ages. 
The  judgment  is  affirmed.     All  concur. 


McCOLLISTER  v.  ST.  LOUIS,  M.  ft  S.  E.  R. 

CO. 

(St.  Louis  Court  of  Appeals.    Missouri.    March 

8,  »08.) 

1.  Appeai.  —  Pbocedurk— Time— Skbviob  of 
Copt  of  Jtdgment  and  Obdeb. 

Where  Judgment  was  rendered  July  19, 
1905,  and  an  appeal  allowed  defendant  on  July 
26th,  and  a  bill  of  exceptions  filed  December  23. 
1905,  though  the  appeal  was  properly  return- 
able to  the  October  term,  1905,  the  latest  time 
in  which  defendant  had  to  perfect  the  appeal  by 
filing  a  certificate  of  judgment  and  appeal,  or  a 
full  transcript,  was  the  March  term,  1906,  and 
tbe  appeal  not  having  been  perfected  within  that 
time  as  required  by  Rev.  St  1899,  §  813  [Ann. 
St.  1906,  p.  783],  it  cannot  be  heard  on  the 
merits. 

2.  Same— Computation  of  Time. 

That  defendant  applied  for  a  writ  of  error 
did  not  suspend  an  appeal,  bill  of  exceptions  for 
which  bad  been  filed  with  tbe  clerk,  for  the  time 
being,  so  as  to  relieve  defendant  of  the  duty  to 
file  its  transcript,  where  defendant  was  in  de- 
fault in  filing  such  transcript  when  the  writ  of 
error  was  applied  for. 

Appeal  from  Circuit  Court  Butler  County, 
J.  C.  Sbeppard,  Judge. 

Action  by  B.  R.  McCollister  against  the 
St.  Louis,  Memphis  &  Southeastern  Railroad 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Afilnued. 


Digitized  by 


Coogk 


G14 


lOS  SOUTHWESTERN  REPORTER. 


(Mo. 


Jas.  Orchard,  for  appellant  E.  R.  Lentz, 
for  respondent. 

GOODE,  J.  This  action  was  Instituted  In 
the  circuit  court  of  Butler  coiinty  September, 
1904,  to  recover  damages  for  an  Injury  to 
plaintiff  and  injuries  to  his  horse,  wagon, 
and  harness.  The  evidence  shows  plaintiff, 
a  companion  by  the  name  of  James  Frazier, 
and  another  companion  were  driving  along 
Ash  street,  in  the  city  of  Poplar  Bluff,  on 
August  20,  1904.  The  team  belonged  to 
plaintiff,  but  Frazier  was  driving.  It  seems 
the  parties  in  the  wagon  lived  in  the  country 
and  were  on  their  way  home.  Ash  street  Is 
crossed  by  the  line  of  defendant's  railroad. 
As  the  plaintiff  approached  the  .crossing,  a 
train  was  on  the  track  at  that  point  and  was 
switching.  Plaintiff  drove  as  near  the  track 
as  be  could  and  waited  for  the  train  to  move 
on.  The  engine  and  some  of  the  cars  pulled 
away  from  the  crossing,  and  plaintiff  started 
to  drive  over.  When  he  got  on  the  crossing, 
the  part  of  the  train  attached  to  the  engine 
stopped  suddenly,  reversed  its  direction,  and 
ran  back  rapidly  toward  the  crossing,  threat- 
ening a  collision  with  the  wagon.  In  order 
to  avoid  a  collision,  the  driver  swung  the 
team  to  the  right  and  badiward  so  that  it 
would  clear  the  track.  There  was  a  culvert 
just  at  the  sidewalk  on  Ash  street.  When 
the  team  and  wagon  were  swung  around  to 
avoid  tlie  train,  the  wagon  went  Into  the  cul- 
vert, and  Frazier,  who  was  driving,  and  the 
plaintiff,  were  injured;  also,  one  of  the 
horses,  the  wagon,  and  harness.  The  negli- 
gence charged  is  that,  after  the  train  had 
moved  forward  and  opened  the  crossing  at 
Ash  street,  and  plaintiff  was  in  the  act  of 
driving  over  the  crossing,  and  while  he  was 
In  full  view  of  the  engineer  and  fireman, 
said  parties,  seeing  plaintiff's  perilous  posi- 
tion, but  without  giving  any  warning  by 
whistle  or  bell,  backed  rapidly  along  the 
track,  and  so  negligently  and  carelessly 
handled  the  locomotive  and  train  as  to  afford 
plaintiff  no  opportunity  to  get  over  the  track, 
and  forced  him,  in  order  to  avoid  a  collision, 
to  swing  his  team  and  wagon  to  the  right 
and  the  north  side  of  the  street,  with  the  re- 
sult that  it  was  overturned  into  the  ditch. 
The  answer  was  a  general  denial  and  an  al- 
legation that  plaintiff  contributed  to  his  own 
injury  by  reckless  and  negligent  conduct  In 
trying  to  drive  across  the  track  while  the 
cars  were  being  switched.  A  brakeman,  who 
was  throwing  the  switch  at  the  time  the  ac- 
cident happened,  testified  he  shouted  to  plain- 
tiff to  look  out,  as  the  slack  of  the  train  was 
liable  to  catch  them.  This  was  denied  by 
witnesses  for  plaintiff.  There  was  a  verdict 
for  $150,  and  defendant  appealed. 

Such  are  the  facts  in  this  case  as  we  have 
gleaned  them  from  the  record,  which  we  had 
read  before  observing  that  plaintiff's  brief 
Insists  the  state  of  tlie  record  will  not  permit 
the  appeal  to  be  reviewed  on  the  merits.  A 
study  of  this  contention  has  convinced  us 


that  under  the  authority  of  a  dedsion  by 
the  Supreme  Court  it  must  be  sustained, 
which  we  are  the  less  reluctant  to  do  be- 
cause we  are  convinced  an  examination  of 
the  merits  would  lead  to  an  affirmance  of  the 
judgment  The  judgment  in  the  cause  was 
rendered  July  19,  1905,  and  the  appeal  allow- 
ed defendant  on  July  26th.  The  bill  of  ex- 
ceptions was  filed  in  the  office  of  the  clerk  of 
the  circuit  court  on  Decemlier  23,  1905,  and 
hence  the  appeal  was  returnable  not  later 
than  the  March  term,  1906.  In  fact  it  was 
returnable  to  the  October  term,  1905;  but, 
even  if  some  indulgence  is  to  t>e  allowed  de- 
fendant on  account  of  the  time  given  for  fil- 
ing its  bill  of  exceptions,  tlie  March  term, 
1906,  was  the  latest  at  which,  on  any  theory, 
it  was  the  duty  of  defendant  to  complete  its 
appeal — that  is,  to  file  either  a  certified  copy 
of  the  judgment  and  copy  of  the  order  grant- 
.ing  the  appeal,  or  a  full  transcript  of  the 
record.  Neither  a  long  nor  a  short  tran- 
script was  filed  by  the  October  or  the  March 
term.  Instead  of  filing  a  transcript,  the  de- 
fendant on  March  6,  1906,  sued  out  a  writ  of 
error  from  this  court  with  the  appeal  still 
pending,  and  on  Septemt>er  15,  1906,  a  short 
transcript  was  filed  for  the  October  term, 
1906,  to  which  the  writ  of  error  was  return- 
able. Inasmuch  as  the  appeal  was  pending 
when  the  writ  of  error  was  sued  out  said 
writ  was  quashed,  and  then  defendant  resort- 
ed again  to  its  appeal  to  have  its  assign- 
ments of  error  reviewed.  With  the  case  in 
this  condition,  plaintiff  filed  a  motion,  Decem- 
ber 11,  1907,  to  have  the  judgment  affirmed 
for  failure  of  defendant  to  perfect  its  appeal 
in  the  manner  required  by  the  statutes.  Rev. 
St  1890,  {  813  [Ann.  St.  1906,  p.  783].  This 
motion  was  accompanied  by  a  certlded  copy 
of  the  judgment  and  order  allowing  the  ap- 
peal. Under  facts  not  materially  different 
the  Supreme  Court  held,  in  Zlefie  v.  Seid,  137 
Mo.  538,  38  S.  W.  963,  that  good  cause  against 
un  affirmance  of  the  judgment  for  failure  to 
perfect  the  appeal  in  time  had  not  been  shown. 
It  was  also  held  the  defendant  did  not  waive 
the  right  to  have  the  Judgment  affirmed  by 
waiting  to  move  imtil  after  the  case  was  set 
for  bearing  and  after  the  appealing  party 
had  gone  to  the  expense  of  printing  ab- 
stracts and  briefs  and  filing  them.  It  was 
said  the  delay  in  moving  for  the  affirmance 
would  not  cure  the  delay  of  the  appellant 
in  complying  with  the  statute;  that  mere 
lapse  of  time  would  not  do  this.  It  Is  con- 
tended for  defendant  In  the  present  case  that 
the  outstanding  writ  of  error  operated  as  a 
suspension  of  the  appeal  for  the  time  l)elng, 
and  relieved  the  defendant  of  the  duty  to 
file  its  transcript  by  the  March  term,  1906. 
The  writ  of  error  wsa  improvidently  taken, 
as  the  appeal  was  pending  at  the  time. 
But  It  is  to  be  remarked  that  at  the  date  It 
was  issued  defendant  was  In  arrears  in  re- 
spect of  perfecting  its  appeal.  The  appeal 
should  have  been  perfected  by  the  October 
term,  1905,  or,  at  the  very  latest,  by  the 
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March  term,  1006,  and  It  was  at  tbe  March 
t»m,  1906,  and  while  defendant  was  thus 
In  default,  that  the  writ  of  error  was  applied 
for  and  granted. 
The  Judgment  la  affirmed. 


FRAZIER  T.  ST.  LOUIS,  M.  ft  S.  E.  R.  00. 

<SL  Louis  Court  of  Appeals.    Miasouri.    March 
3,  1908.) 

Appeal  from  Circuit  Court,  Butler  County ; 
J.  C.  Sbeppard,  Judge. 

Action  by  James  A.  Frazler  against  the 
St  Louis,  Memphis  ft  Southeastern  Railroad 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Jas.  Orchard,  for  appellant  B.  B.  Lentz, 
for  respondent 

PHR  CURIAM.  This  case  Involves  the 
same  occurrences  involved  in  the  case  of  Mc- 
Collister  V.  Railroad,  108  S.  W.  613,  and  the 
record  is  in  the  same  condition.  The  judg- 
ment therefore,  for  tbe  reasons  given  In  the 
McColllster  Case,  will  be  affirmed. 

It  Is  so  ordered. 


STATE  ▼.  WALKER. 

<St  Louis  Court  of  Appeals.    Missouri.    March 
8,  im) 

1.  Cbikinai.  Law  —  Statutoby  Offenses  — 
Kepeai/— Effect. 

The  dramshop  law,  though  remaining  in 
force  to  regulate  existing  liceDses,  is  repealed 
by  the  adoption  of  prohibition  at  an  election  un- 
der the  local  option  statute,  within  Rev.  St 
1889,  i  2382  [Ann.  St  1906,  p.  1466],  orovidinK 
that  no  offense  committed  previous  to  the  repeal 
of  any  statutory  provision  shall  be  affected  by 
tbe  repeal,  etc.,  and  a  dramshop  keeper  may, 
after  the  adoption  of  prohibition,  be  convicted 
for  unlawfully  disposing  of  liquors  to  a  minor 
prior  to  the  adoption  of  prohibition. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  S!  16-20.] 

2.  iHDICTMENT—SlQRATUBB    OF     PbOSBCOTIRO 
ATTOBRET— SUFFICIENCT. 

An  indictment  signed  by  the  prosecuting  at- 
tomey  as  prosecuting  attorney  without  adding 
tbe  name  of  the  county  is  sufficiently  signed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di|^ 
vol.  27,  Indictment  and  Information,   {{   132- 

lar.j 

3.  CBmiRAi,  Law  —  Secondabt  Evidknck  — 
Admissibilitt. 

Where,  on  a  trial  of  a  dramshop  keeper  for 
disposing  <4  liquors  unlawfully  to  a  minor,  ac- 
cuMd,  in  possession  of  his  license,  was  notified 
to  produce  it  for  the  trial,  but  refused  to  do  so, 
secondary  evidence  of  the  license  was  sufficient 
proof  that  he  was  a  dramshop  keeper. 

[Bd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  M  &2-8iS6.] 

Appeal  from  Orcait  Court,  Howell  Coun- 
ty; W.  N.  Evans,  Judge. 

J.  L.  Walker  was  convicted  of  disposing  of 
liquors  to  a  minor,  and  he  appeals.  Cause 
certified  to  the  Supreme  Court  for  Its  deter- 
mination. 


J.  L.  Van  Wormer,  for  appellant  J.  L. 
Bess,  for  the  Stnfp. 

OOODE,  J.  Defendant  was  indicted  by 
the  grand  Jury  of  Howell  county  February 
14,  1907,  for  disposing  of  liquors  unlawfully 
to  a  minor  without  the  writtoi  permission  of 
the  parent  or  guardian  of  said  minor.  Ap- 
pellant was  a  dramshc^  keeper  and  was  In- 
dicted as  such;  but  before  the  trial,  to  wit, 
January  SI,  1907,  an  election  was  held  in 
Howell  county  to  determine  whether  the  sale 
of  liquors  in  said  county  should  be  prohibited 
under  the  local  option  law,  and,  as  the  vote 
was  In  favor  of  prohibition,  the  statute 
against  the  sale  of  llqtiors  in  the  county  went 
Into  effect  March  16,  1907.  This  case  was 
not  called  for  trial  until  April  4,  1907,  and 
after  the  adoption  of  prohibition  for  the  coun- 
ty. The  appellant  admitted  the  sale  of  liq- 
uors as  charged  in  the  Indictment  and  sub- 
mitted the  case  on  the  contention  that  he 
ought  not  to  be  convicted,  as  the  law  under 
which  he  was  Indicted  and  tried  was  sus- 
I>ended  by  the  adc^tlon  of  prohibition  in  How- 
ell county.  Other  objections  to  the  convic- 
tion are  raised,  chiefly  against  the  indict- 
ment Appellant's  position  that  the  occur- 
rence of  the  local  option  election  prior  to  the 
trial  sufficed  to  prevent  a  conviction,  because 
the  dramshop  act  under  which  defendant  was 
tried  was  not  in  force  in  the  county  at  the 
time  of  the  trial,  might  be  well  taken,  but 
for  the  provision  of  section  2392  of  the  Revis- 
ed Statutes  of  1899  [Ann.  St.  1906,  p.  1466]. 
This  section  says  no  offense  committed,  and 
no  fine,  penalty,  or  forfeiture,  or  prosecution 
commenced  or  pending  previous  to  or  at  the 
time  when  any  statutory  provision  shall  be 
repealed  or  amended,  shall  he  affected  by 
such  repeal  or  amendment  but  the  trial  and 
punishment  of  all  such  offenses,  and  tbe  re- 
covery of  such  fines,  penalties,  or  forfeitures, 
shall  be  had  as  if  it  had  not  been  repealed  or 
amended.  There  is  a  further  provision  in 
the  clause  that  If  the  punishment  or  penalty 
for  any  offense  Is  reduced  or  lessened  after 
commission  of  the  offense  and  before  the  trial 
of  the  offender,  by  alteration  of  the  law 
creating  the  offense,  such  penalty  or  punish- 
moit  shall  be  assessed  according  to  the  amend- 
ed law.  Such  a  general  statute  has  been 
held  to  save  Indictments  drawn  on  a  statute 
which  is  afterwards  repealed.  Mulllnix  v. 
People,  76  III.  211.  Appellant  says  the  sav- 
ing section  of  the  statutes  does  not  apply  to 
his  case,  because  the  local  option  election  did 
not  operate  to  repeal  the  dramshop  law  In 
Howell  county,  but  simply  suspended  It  un- 
til the  voters  of  the  county  shall,  at  a  future 
election,  reject  the  law  prohibiting  the  sale 
of  intoxicants  in  the  county.  The  outside 
current  of  decision  seems  to  support  the  view 
that  the  local  option  election  operated  as  a 
repeal  of  the  dramshop  law  of  the  county  for 
the  time  being;  that  Is  to  say,  it  was  repeal- 
ed, but  might  again  l>e  put  in  force  by  a  vote 
of  the  citizens.    That  a  vote  adopting  or  re- 
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sclnding  Oie  local  <^tio&  law  Is  tantamoant 
to  a  legislative  repeal  of  tbe  law  previously 
tn  force  was  directly  decided  In  Monroe  ▼. 
State,  8  Tex.  App.  343 ;  also  Halfin  v.  State, 
5  Tex.  App.  212 ;  and  see  Black,  Intox.  Liq. 
I  106,  and  cases  dted  in  note  77.  These  stat- 
utes regarding  tbe  sale  of  Intoxicating  IIq- 
uors,  though  criminal  offenses  are  created  by 
some  of  them,  ought  to  be  construed  so  as  to 
carry  out  their  true  purpose.  A  vote  under 
the  local  option  statute  prohibiting  the  sale 
of  Intoxicating  liquors  in  a  county  cannot  be 
held  to  repeal  instantly  all  provisions  of  the 
dramshop  law  without  leading  to  mischievous 
consequences.  The  local  option  statutes  con- 
tinue those  dramshop  licenses  which  are  in 
force  when  the  election  occurs  until  they  ex- 
pire by  limitation  of  time.  Such  licenses 
might  run  for  six  months,  and  to  say  tbe 
dramshop  law  Is  entirely  repealed  would 
amount  to  saying  liquors  might  be  sold  to 
minors,  or  In  some  other  unlawful  way,  by 
parties  holding  licenses  until  these  expired. 
Tet  we  think  the  dramshop  law,  though  it 
remains  in  force  to  regulate  existing  licenses, 
Is  repealed  by  the  adoption  of  prohibition  at 
an  election  held  under  tbe  local  option  stat- 
ute; that  Is,  repealed  In  such  sense  as  to 
bring  Into  operation  the  saving  clause  of  sec- 
tion 2392,  permitting  indictments  and  infor-- 
mations  theretofore  found  for  infractions  of 
the  dramshop  law  to  be  prosecuted  and  the 
delinquents  punished.  In  State  v.  Winfield, 
65  Mo.  App.  662,  the  majority  of  the  Kansas 
City  Court  of  Appeals  reached  a  different 
conclusion  on  an  analogous  question ;  that  is 
to  say,  whether  or  not  a  vote  by  a  county 
which  had  previously  voted  against  the  sale 
of  Intoxicants,  to  permit  their  sale,  amounted 
to  a  repeal  of  the  local  option  statutes  so 
that  an  indictment  previously  found  for  an 
infraction  of  them  could  not  be  prosecuted. 
It  was  beld  the  second  election  did  not  re- 
peal the  statute  against  the  sale  of  intoxicat- 
ing liquors  in  the  county  within  the  meaning 
of  section  2S92,  but  merely  suspended  such 
statutes  until  another  election.  According  to 
this  reasoning  neither  tbe  local  option  stat- 
utes nor  tbe  dramshop  law  would  ever  be 
repealed  in  any  county,  but  would  stand  in 
successive  abeyances  awaiting  alternate  chan- 
ges of  public  sentiment  This  view  is  highly 
technical  and  Impractical,  and  was  dissented 
from  by  Judge  Ellison  in  an  opinion  which 
we  think  is  sound.  He  beld  that  a  proper 
construction  of  the  law  is  that  when  the  lo- 
cal option  statutes  are  rejected  In  any  coun- 
ty where  they  have  been  adopted,  this  amounts 
to  repealing  them  within  the  force  of  section 
2392,  and  brings  indictments  previously  re- 
turned for  violating  the  local  <H>tlon  statutes 
within  the  saving  provision  of  said  section. 
Judge  Ellison's  opinion  seems  to  accord  with 
the  decision  of  the  Supreme  Court  in  State 
V.  Binder,  38  Mo.  451.  That  defendant  was 
convicted  under  an  indictment  for  keeping 
open  an  ale  and  porter  house  (ferm«ited  liq- 
uors) on.  Sunday  in  the  city  of  St  Louis  In 


violation  of  a  statute  contained  in  the  Revi- 
sion of  1856.  Another  statute  gave  a  majors 
Ity  of  the  legal  voters  of  tbe  city  power  to 
grant  permission  for  the  opening  of  an  estab- 
lishment for  the  sale  of  refreshments  of  all 
sorts,  except  distilled  liquors,  on  any  day  of 
the  week.  An  election  bad  been  beld,  with 
the  result  that  the  right  to  open  establish- 
ments on  any  day  of  tbe  week  for  the  sale  of 
refreshments,  except  distilled  liquors,  was 
voted.  It  was  ruled  the  election  held  under 
the  statute  of.  the  state,  though  It  did  not 
purport  directly  to  repeal  tbe  statute  against 
selling  fermented  liquors  on  Sunday,  was 
tantamount  to  a  repeal  of  tbe  prior  statute, 
and  superseded  it  We  think  if  the  dram- 
shop law  is  so  far  repealed  by  an  election 
held  under  the  local  option  statutes  as  to  ren- 
der the  provisions  of  the  former  law  no  lon- 
ger in  force  in  the  county.  It  is  sufficiently 
repealed  to  bring  into  play  section  2392,  and 
permit  convictions  under  Indictments  for  of- 
fenses committed  prior  to  tbe  local  option 
election. 

It  Is  objected  that  the  Indictment  was  not 
signed  by  the  prosecuting  attorney  with  the 
name  of  his  county  appended  to  his  signa- 
ture. The  indictment  was  signed  by  J.  L. 
Bess  as  prosecuting  attorney,  and  this  was 
sufficient  State  v.  Gilson,  114  Mo.  App.  652, 
90  S.  W.  400. 

It  Is  further  objected  that  the  license  of 
defendant  as  a  dramshop  keeper  was  not  in- 
troduced in  evidence.  Defendant  was  in  pos- 
session of  his  license,  and  was  notified  to 
produce  It,  but  refused  to  do  so ;  whereupon 
secondary  evidence  was  given,  which  was,  we 
think,  sufficient  proof  he  was  a  dramshop 
keeper.  State  v.  Bamett,  110  Mo.  Ai^.  692, 
85  S.  W.  613;  Id..  Ill  Mo.  App.  568,  86  S. 
W.  460.  It  is  questionable  if  it  was  easen- 
tial  to  prove  be  was  a  dramshop  keeper.  He 
could  be  convicted  under  another  statute. 
State  V.  Quinn,  170  Mo.  176,  67  S.  W.  974. 
70  S.  W.  1117.    The  Judgment  Is  affirmed. 

We  deem  the  conclusion  we  have  reached 
to  be  In  conflict  with  the  decision  of  the  Kan- 
sas City  Court  of  Appeals  in  State  v.  Win- 
field,  65  Mo.  App.  662,  and  therefore  this  case 
Is  certified  to  tbe  Supreme  Court  for  Its  de- 
termination.   All  concur. 


COLLINS  V.  FILLINGHAM. 

(St  Louis  Court  of  Appeals.    Missouri    March 
3,  1908.) 

1.  Landlord   and   Tenant— Repairs— Obu- 
OATioN  or  Landlord  to  Make  Repairs. 

An  express  covenant  by  a  landlord,  made 
at  the  time  of  the  letting  of  the  premises,  to 
repair  the  same,  is  binding  on  him. 

2.  Same  —  Failure  to  Repair  —  LiABiLiTr  — 
Question  for  Jury. 

In  an  action  against  a  landlord  letting  the 
second  story  of  a  building  for  injuries  to  a 
diild  of  the  tenant,  caused  by  a  defective  porch 
on  the  building,  AeM,  that  the  question  of  the 
liability  of  the  landlord  was  for  the  jury. 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant,  {  646.] 
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8.  NxaUGKRCB— OONTBIBTTTOBT  NxOLIOKROt— 
AVAILABILITT  AS  DeFEITSI:  —   NECESSITY  Of 

Pleadino. 

Contributory  negligence,  when  not  pleaded, 
ia  not  •▼ailable  ai  a  defente,  unless  plaintiff's 
evidence  a£SrmatiTelj  sbows  contributory  negli- 
gence. 

f£Sd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  {  195.] 

4.  IAndlobd  akd  Terant— Injttst  to  Child 
OF  Tenant— CoNTBiBOTOBT  Neolioenoe. 

In  an  action  against  a  landlord  for  in- 
inries  to  a  child  of  a  tenant,  caused  b^  defects 
In  the  porch  of  leased  building  the  testimony  of 
the  tenant  that  she  knew  that  the  porch  wfta 
out  of  repair,  unaccompanied  b;  evidence  that 
•he  Imew  the  extent  of  the  defects,  or  that  she 
appreciated  the  danger  to  children  being  thereon 
in  consequence  thereof,  does  not  show  affirma- 
tively that  she  was  guilty  of  contributory  negli- 
gence in  permitting  tlie  child  to  play  on  the 
porch. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  32,  Landlord  and  Tenant,  i  646.] 

5.  Tbiai.  —  iNBTBUcnoNS  —  Refusal  to  Oitk 

INSTBUCTIONS  OOVEBEO  BT  THOSE  GIVEN. 

It  is  not  error  to  refuse  a  requested  instruc- 
tion, which  is  but  a  repetition  in  a  condensed 
form  of  an  instruction  given. 

iEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  46,  Trial,  ||  661-«o9.] 

6.  Damages— Pebsonal   Injcbieb — Excxssivx 
Damages. 

In  an  action  for  injuries  to  a  child  eight 
years  old  falling  from  a  second  story  porch  to 
the  pavement,  and  receiving  a  wound  in  the 
head,  there  was  evidence  tnat  before  the  in- 
jury the  cliUd  was  healthy  and  bright;  that 
thereafter  she  was  stupid  and  nervous,  fre- 
quently complained  of  headaches,  and  had  fall- 
ing spells.  A  physician  who  had  treated  the 
child  testified  that  there  was  some  injury  to 
the  brain,  that  it  was  probable  as  the  child  grew 
older  the  falling  spells  would  become  more  pro- 
nounced, and  that  the  injury  was  permanent. 
Tliere  was  evidence  that  the  child's  condition 
might  have  resulted  from  the  mother's  miscon- 
duct. A  physician  who  saw  the  child  a  few 
minutes  after  the  accident  testified  that  the 
wound  in  the  head  was  only  a  flesh  wound,  and 
that  the  falling  spells  and  stupor  mieht  have 
resulted  from  an  ordinary  case  of  diptheria 
which  the  child  had  after  the  injury.  Betd,  that 
a  verdict  for  $1,500  was  not  excessive. 

[Ed.  Note.— For  casen  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  H  372-396.] 

Appeal  from  Circuit  Court,  St.  Louis  Coun- 
ty; Jna  W.  McEltainney,  Judge. 

Action  by  Charity  Collins  against  Charles 
FUlingham.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

In  the  year  1905  defendant  owned  premi- 
ses No.  1809-1811,  fronting  east  on  North 
Ninth  street,  in  the  city  of  St.  Louis.  No. 
1809  is  a  two-story  structure.  The  first  floor 
is  used  as  a  storeroom,  and  the  second  story 
is  fitted  up  for  residence  purposes.  No.  1811 
is  a  one-story  house  with  a  flat  roof.  An 
alley  about  three  feet  wide  and  pared  with 
brick  separates  the  two  buildings.  Access 
to  the  second  story  of  No.  1809  is  gained  by 
a  narrow  stairway  built  in  the  west  end  of 
the  alley.  The  stairway  lands  on  a  porch 
running  along  the  north  side  of  the  entire 
building  Doors  Into  the  kitchen  and  other 
rooms  on  the  second  floor  open  on  this  porch. 
The  east  end  of  the  porch  extends  over  and 


on  to  the  flat  roof  of  No,  1811,  and  the  porch 
and  roof  are  fenced  In  by  a  balustrade. 
Posts  are  fastened  at  the  comers  of  the  roof 
from  which  the  tenant  of  1809  may  string 
clotheslines  for  the  purpose  of  drying  clothes. 
Birdie  Collins,  a  widow,  with  a  family  of 
small  children,  rented  the  second  story  of  No. 
1809  from  defendant  in  February,  1905,  and 
moved  into  the  premises  about  the  middle  of 
the  month,  and  continued  to  occupy  them  un- 
til after  July  of  the  same  year.  On  July  13th 
plaintiff,  then  eight  years  of  age,  fell  from  the 
porch  running  along  the  north  side  of  No.  1809 
to  the  paved  alley.  Inflicting  a  deep  wound  in 
her  head.  The  action  is-  to  recover  for  this 
injury,  and  is  brought  by  plaintiff  by  and 
through  Birdie  Collins  as  her  next  friend. 
The  gist  of  the  petition  is  that  the  balustrade 
of  the  porch  was  rotten  and  unsafe  when  Mrs. 
Collins  moved  into  the  premises,  and  defend- 
ant at  the  time,  through  his  agent,  who  leased 
the  premises  to  Mrs.  Collins,  agreed  to  make 
repairs  and  put  the  premises  in  a  safe  condi- 
tion, but  neglected  and  refused  to  repair  the 
balustrade,  though  often  requested  to  do  so 
by  Mrs.  Collins  (the  tenant) ;  that  while  plain- 
tiff was  playing  "I  Spy"  with  other  children 
on  the  porch  and  roof  she  leaned  against  the 
balustrade,  and  on  account  of  its  rotten  and 
unsafe  condition  It  gave  way,  causing  her 
to  fall  to  the  alley,  resulting  In  serious  and 
permanent  Injury  to  her.  The  answer  admit- 
ted that  defendant  was  the  owner  of  the 
premises,  and  that  Mrs.  Collins  occupied  them 
as  his  tenant,  but  denied  every  other  allega- 
tion in  the  petition.  The  jury  found  the  is- 
sues for  plalntifT,  and  assessed  her  damages 
at  $1,500.  After  taking  the  necessary  pre- 
liminary steps  to  preserve  his  exceptions,  de- 
fendant appealed. 

J.  I.  Secor,  for  appellant  Hartman  ft 
Shackelford,  for  respondant 

BLAND,  P.  J.  (after  stating  the  facts  as 
above).  1.  At  the  close  of  all  the  evidence  de- 
fendant moved  the  court  to  instruct  the  jury 
to  find  for  him.  The  refusal  to  give  this  in- 
struction is  assigned  as  error.  Plaintiff's 
evidence  shows  that  she  fell  from  near  the 
east  end  of  the  porch  to  the  paved  alley  and 
was  seriously  Injured ;  that  two  pieces  of  the 
balustrade  were  picked  up  in  the  alley  where 
plaintiff  fell,  and  were  found  to  be  so  rotten 
amd  decayed  that  they  had  pulled  from  the 
nails.  Mrs.  Collins  testified  that  defendant's 
agent  having  the  property  in  charge,  and  who 
rented  the  premises  to  her,. agreed  at  the  time 
to  repair  the  balustrade  of  the  porch  and  put 
the  premises  in  good  condition  before  she 
moved  in;  that  some  repairs  were  made  to 
the  locks  and  doors  in  the  kitchen,  and  some 
window  glass  put  In,  but  no  repairs  whatever 
were  made  to  the  balustrade  of  the  porch. 
She  also  testified  that  on  the  payment  of  each 
monthly  installment  of  rent,  up  to  and  in- 
cluding June,  1905,  she  verbally  notified  de- 
fendant's agent  of  the  unsafe  condition  of  the 
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balustrade,  aind  requested  that  It  be  repaired, 
and,  at  the  agent's  request,  she  gave  them 
written  notice  of  the  unsate  condition  of  the 
balustrade  and  requested  repairs,  but  that 
no  heed  was  paid  to  her  complaint,  and  no 
repairs  made.  Defendatnt's  evidence  tends 
to  show  that  In  January,  1906,  and  before 
Mrs.  Collins  moved  Into  the  premises,  they 
were  thoroughly  overhauled  by  a  carpenter 
employed  by  defendant,  and  the  premises  In- 
cluding the  balustrade,  were  put  hi  a  good 
tenantable  condition.  The  carpenter  who 
made  the  repairs  testified  that  he  left  the 
balustrade  In  a  safe  condition,  and  that  he 
removed  all  rotten  boards  therefrom  and  put 
Id  Dew  ones.  Defendant's  evidence  also  tends 
to  show  that  Mrs.  Collins  at  no  time,  either 
verbally  or  In  writing,  made  any  complaint  of 
the  condition  of  the  balustrade,  or  notified 
defendant  or  his  agent  to  repair  it.  Defend- 
ant contends  that  he  was  under  no  obligation 
to  Mrs.  Collins  to  make  repairs.  This  might 
be  80  but  for  plaintiff's  evidence  tending  to 
show  that  the  landlord,  through  his  agent,  ex- 
pressly agreed  to  make  repairs  at  the  time 
of  letting  the  premises  to  Mrs.  Collins.  An 
express  covenant  to  make  repairs  Is  binding 
on  the  landlord  (1  Wood  on  Landlord  and 
Tenant,  pp.  790-791),  and  we  think  plaintiff 
made  a  prima  facie  case.  If  so,  then  the 
court  did  not  err  in  refusing  to  take  the  case 
from  the  Jury. 

2.  Plaintiff's  evidence  shows  that  she  and 
other  children  were  playing  "I  Spy"  on  the 
porch  and  roof  at  the  time  she  fell  and  was 
injured,  and  that  Mrs.  Collins  knew  plain- 
tiff and  other  children  were  in  the  habit  of 
playing  on  the  porch  and  roof.  On  this  evi- 
dence defendant  asked  the  following  instruc- 
tion, which  the  court  refused:  "(1)  The  court 
instructs  the  Jury  that  if  you  believe  and 
find  from  the  evidence  that  plaintiff's  mother 
occupied  a  part  of  the  premises  described  in 
the  petition,  and  used  the  balcony  mention- 
ed ta)  the  petition  for  domestic  purposes  and 
for  a  play  yard  for  her  children,  and  that 
plaintiff's  mother  was  in  close  proximity  with 
the  guard  or  rail  mentioned  in  the  petition 
as  being  defective  practically  every  day,  and 
if  you  believe  and  find  from  the  evidence  that 
teid  guard  or  rail  was  defective,  and  that 
the  defect  in  the  same  could  have  been  dis- 
covered by  plaintifrs  mother  by  the  exercise 
of  ordinary  care  on  her  part,  and  if  you  be- 
lieve and  find  from  the  evidence  that  she 
did  not  discover  a^  such  defect,  or,  if  she 
did  discover  such  defect,  she  nevertheless 
permitted  plaintiff  to  climb  on  or  lean  against 
said  railing,  then  piaintiflTs  mother  was  guilty 
of  contributory  negligence,  and  you  will  find 
for  defendant"  Contributory  negligence  was 
not  pleaded  in  the  answer,  and  for  this  rea- 
son was  not  available  as  a  defense  to  the 
action,  unless  plaintiff's  evidence  shows  af- 
firmatively that  Mrs.  Collins  was  guilty  of 
negligence,  which  directly  contributed  to  her 
daughter's  injury.  Mrs.  Collins'  evidence 
shows  she  knew  the  balustrade  was  out  of 


repair,  but  there  Is  no  evidence  that  she 
knew  the  extent  of  the  decay,  or  that  it  was 
so  rotten  it  would  likely  give  way  under  the 
weight  of  a  amoll  child,  or  that  she  appre- 
hended It  was  dangerous  for  small  children 
to  play  on  the  porch;  hence  we  do  not  think 
the  evidence  shows  affirmatively  that  Mrs. 
Collins  was  guilty  of  such  contributory  neg- 
ligence as  to  preclude  a  recovery. 

8.  Defendant  assigns  as  error  the  refusal 
of  the  court  to  give  his  refused  instruction 
No.  2.  The  refused  Instruction  is  but  a  repeti- 
tion, in  a  condensed  form,  of  the  following  in- 
struction given  by  the  court  for  defendant: 
"(3)  The  court  instructs  the  Jury  that  the  de- 
fendant, as  the  owner  of  the  property  mention- 
ed in  the  petition,  was  responsible  for  reason- 
able care  in  keeping  It  in  safe  condition,  and 
if  you  believe  and  find  from  the  evldelnce  that 
defendant  did  within  five  or  six  months  pre- 
vious to  July  13,  1905,  employ  a  compet^it 
mechanic,  and  did  supply  him  with  suitable 
material,  and  instruct  him  to  repair  the  guard 
or  rail  mentioned  in  plaintiff's  petition,  and 
if  you  believe  and  find  f  rom^  the  evidence  that 
said  mechanic  did  use  said  material,  and  did 
therewith,  with  reasonable  care,  repair  and 
strengthen  said  guard  or  rail,  and  that  there- 
after, prior  to  said  July  13,  1905,  said  guard 
or  rail  was  subject  to  only  the  ordinary  wear, 
it  is  for  the  Jury  to  determine  whether  such 
conduct  on  the  part  of  the  defendant  was  the 
exercise  of  reasonable  care,  and  if  you  believe 
and  find  from  the  evidence  that  it  was  rea- 
sonable care  on  his  part,  and  that  neither 
the  defendant  nor  his  agent  had  actual  knowl- 
edge of  any  defect  in  said  guard  or  rail,  yon 
will  find  for  the  defendant.  By  reasonable 
care,  as  used  in  this  Instruction,  is  meant 
the  ordinary  care  that  a  prudent  man  would 
exercise  in  looking  after  property  of  the  kind 
mentioned  in  the  petition,  having  dne  regard 
for  the  purpose  for  which  It  was  to  t)e  used." 
There  was  no  occasion  to  repeat  this  Instmc- 
tloD  to  the  Jury. 

4.  It  is  finally  contended  tliat  the  verdict 
Is  so  excessive  as  to  show  the  Jury  was  in- 
fluenced by  passion  or  prejudice.  Mrs.  Collins 
testified  that  before  the  injury  plaintiff  was 
a  strong,  healthy,  bright  child;  that  after 
the  injury  she  was  stupid,  listless,  and  nerv- 
ous, frequently  complained  ot  headaches,  and 
had  falling  spells.  Dr.  Schuchot  testified  be 
treated  plaintiff  after  the  wound  on  her  head 
had  healed;  that  she  seemed  very  reticent, 
did  not  answer  questions,  and  had  a  vacant 
look  when  any  one  spoke  to  her,  did  not  seem 
to  be  a  bright  child,  and  was  extremely  nerv- 
ous ;  that  he  had  no  doubt  there  was  some 
injury  to  her  brain,  "probably  the  covering 
of  the  brain  may  have  been  torn,  or  a  frac- 
ture that  at  the  time  of  the  injury  was  not 
observable" ;  that  various  results  follow  BuCb 
an  Injury,  including  the  falling  spells  testified 
to  by  the  mother  (not  seen  by  the  doctor) 
which  resemble  a  mild  type  of  epilepsy ;  that 
it  was  probable  as  plaintiff  grew  older  and 
Into  girlhood  the  attacks  would  become  more 
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pronounced,  and,  in  bis  Judgment,  ttae  injury 
is  permanent.  Tbere  is  a  great  deal  of  coun- 
tervailing evidence.  Dr.  H.  C.  Church,  who 
saw  plaintiff  in  a  few  minutes  after  she  fell, 
testified  that  he  probed  the  wound  in  her 
head,  examined  it  thoroughly,  and  it  was  only 
a  flesh  wound;  that  tbere  were  no  fractures 
to  the  bones  or  rupture  of  the  brain  cover- 
ing, and  that  plaintiff  had  entirely  recovered 
when  he  discharged  her  as  bis  patient;  that 
the  falling  spells,  stupor,  etc.,  testified  to  by 
Mrs.  Collins  could  or  may  have  resulted  from 
an  ordinary  case  of  dlptherla  plaintiff  had 
after  her  Injury.  Defendant  also  Introduced 
evidence  tending  to  show  that  Mrs.  Collins 
plied  her  daughter  with  beer,  made  her  drink 
great  quantities  of  It ;  that  she  beat  the  child 
unmercifully,  and  the  stupor  and  nervousness 
may  have  been  the  result  of  drink  and  abuse. 
Plaintiff  denied  all  of  this  evidence.  If  the 
Jury  accepted  Dr.  Schucbot's  evidence  as  the 
correct  diagnosis  of  the  case,  and  they  had 
a  right  to  do  this,  then  the  verdict  is  not  ex- 
cessive, but.  on  the  contrary,  is  very  mod- 
erate; and  we  do  not  think  there  is  anything 
in  the  record  to  indicate  that  the  Jury  was 
Influenced  by  passion  or  prejudice,  but  rather 
that  they  believed  plalntlfTs  evidence  and  re- 
jected that  of  defendant. 

We  think  the  case  was  well  tried  and  cor- 
rectly instructed.  We  discover  no  error  In 
the  record,  and  aSlrm  the  Judgment.  All 
concur. 


STATE  ex  rel.  LANE  v.  ROBINSON  et  al. 

(St.  Loais  Court  of  Appeals.    Missouri.     Feb. 
18,  1008.) 

1.  EixcEFTiOHS,  Bill  of— Akbndment. 

A  judge  who,  in  vacation,  affixes  his  sig- 
nature to  a  bill  of  exceptions,  and  orders  it 
filed,  does  not  thereby  exhaust  his  authority 
over  it,  but  it  then  being  amended,  and  the  judge 
having  affixed  his  signature  to  It  as  amended 
and  ordered  It  filed,  and  it  then  being  filed  for 
the  first  time,  the  instrument  as  filed  consti- 
tates  the  bill  of  exceptions. 

2.  IRTOZIOATINO     Ll<lUOB»— LOCAt     OPTIOH— 

Klectior  in   County  —  Resubmission  in 

Town. 

Rev.  St.  1899,  i  8027  [Ann.  St.  1906,  p. 
1733],  authorizes  the  county  court  to  submit 
to  the  voters  of  the  county  residing  outside  any 
dty  or  town  having  at  the  time  2,500  or  more 
inhabitants  the  question  of  adoption  of  local 
option  in  the  county  outside  of  such  cities  or 
towns.  Section  3028  [Ann.  St.  1906,  p.  1735] 
provides  that,  on  petition  of  voters  of  a  city 
or  town  having  2,S00  or  more  inhabitants  to 
the  body  having  legislative  functions  therein, 
such  body  shall  order  an  election  therein  on 
the  question  of  sale  of  liquors  therein ;  and 
that  for  the  purpose  of  determining  whether  a 
town  shall  bie  governed  by  the  provioions  of 
socb  section  such  body  may  take  a  census  of 
the  town.  Section  3032  [Ann.  St.  1906,  p.  1738] 
provides  that,  If  a  majority  of  the  votes  at  any 
such  election  be  against  Uie  sale  of  liquor,  it 
shall  be  unlawful  for  any  person  within  the  lim- 
its of  the  county  (outside  of  cities  and  towns 
ha^ng,  at  the  time  of  the  election,  2,5(X)  inhab- 
itants) or  city,  as  the  case  may  be,  to  sell  liq- 
uor. Section  3088  [Ann.  St.  1906,  p.  1789] 
provides,  when  the  election  ban  been  had.  what- 
ever the  result,  the  question  shall  not  be  again 
submitted  within  the  next   four  years  "in  the 


same  county  or  dty,"  as  the  case  may  be.  Held, 
that  where  an  election  was  had  in  the  county, 
including  a  town  then  having  less  than  2,500  in- 
habitants, such  town  could  not,  on  its  popula- 
tion reaching  2,500,  have  an  election  on  such 
question  within  four  years  of  the  election  in  the 
county. 

Ooode,  J.,  dissenting 

Appeal  from  Circuit  Ourt,  Newton  Coun- 
ty; F.  C.  Jotinston,  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
W.  F.  Lane,  against  J.  H.  Robinson  and 
others,  Judges  of  the  Newton  county  court. 
From  an  adverse  Judgment,  defendants  ap- 
peal.   Reversed,  and  writ  denied. 

John  T.  Sturgts  and  James  H.  Pratt,  for 
appellants.    Horace  Ruark,  for  relator. 

NORTONI,  J.  1.  The  first  question  pre- 
sented relates  to  the  bill  of  exceptions.  The 
court  allowed  an  appeal  in  the  cause,  and 
granted  appellants  leave  to  file  the  bill  in 
vacation.  In  the  interim,  and  before  the 
time  granted  by  the  court  therefor  had  ex- 
pired, one  of  appellants'  counsel  presented 
to  the  Judge  In  chambers  what  purported  to 
be  a  bill  of  exceptions.  It  was  indorsed 
"OK"  by  counsel  representing  the  adverse 
party,  which,  of  course,  taken  together  with 
the  fact  that  appellants'  counsel  had  pre- 
sented it,  indicated  the  same  to  have  been 
agreed  upon  by  the  parties.  In  view  of  this, 
the  Judge  slg^ned  the  bill  and  ordered  it  filed 
in  the  case  without  examining  its  contents. 
The  bill  was  not  filed,  however,  and  on  the 
following  day  appellants'  counsel,  other  than 
the  one  who  had  presented  the  bill  to  the 
Judge  for  his  signature,  looked  Into  the  same 
and  discovered  that  both  the  motion  for  new 
trial  and  motion  in  arrest -of  Judgment,  to- 
gether with  the  exceptions  to  the  action  of 
the  court  In  overmllng  the  same,  were  omit- 
ted from  the  bill.  Of  course  such  omission 
would  be  fatal  to  a  review  of  the  case  on 
Its  merits  In  this  court.  When  counsel  made 
this  discovery,  the  bill  not  having  yet  been 
actually  filed,  he  proceeded  to  and  did  Incor- 
porate the  motions  and  exceptions  mentioned 
in  an  addenda  to  the  same  immediately  fol- 
lowing the  certificate  and  signature  of  the 
Judge  to  the  incompleted  bill.  Before  the 
time  for  filing  had  expired,  he  obtained  a 
further  extension  therefor  from  the  judge, 
which  was  duly  entered  of  record,  and,  with- 
in the  time  granted  by  such  extension,  pre- 
sented a  completed  bill  to  the  Judge  for  ap- 
proval and  signature.  The  Judge  examined 
and  approved  the  same  with  the  addenda 
thereto,  containing  the  motions  for  new  trial 
and  in  arrest,  together  with  the  exceptions 
to  the  action  of  the  court  in  overruling 
the  same.  At  the  conclusion  of  the  entire 
bill — that  Is,  at  the.  conclusion  of  the  ad- 
denda which  was  annexed  to  the  original 
document  and  immediately  following  the 
Judge's  first  signature  thereto — the  Judge 
made  and  signed  the  following  certificate: 

"That  part  of  the  foregoing  bill  of  excep- 
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tlODB,  beginning  with  page  one  and  extending 
to  page  35,  botli  iuclusive,  'was  presented  to 
tlie  undersigned  Judge  of  said  Newton  Coun- 
ty Circuit  Court  to  be  signed  on  August  6tb, 
1900.  As  said  bill  of  exceptions  as  then  pre- 
sented bad  endorsed  thereon  the  words,  'O  K, 
Horace  Ruark,'  and  was  presented  by  James 
H.  Pratt,  one  of  defendants'  attorneys  here- 
in. It  was  presumed  by  the  undersigned 
judge  that  the  same  was  coirect  and  had 
been  examined  and  approved  oy  all  the  attor- 
neys in  the  case,  and  the  same  was  then 
signed  by  said  Judge  without  examination  or 
question  and  was  handed  back  to  Mr.  Pratt. 
On  the  next  day,  Aug.  7th,  1906,  said  Judge's 
attention  was  called  to  the  fact  that  material 
matters  particularly  relating  to  the  motion 
for  new  trial  and  In  arrest  as  set  out  on 
pages  36  to  39  bad  been  omitted,  and  said 
bill  had  not  been  seen  by  or  any  opportunity 
given  to  defendants'  attorney,  John  T.  Stur- 
gis,  associated  with  Mr.  Pratt  in  the  trial  of 
said  cause,  to  examine  said  bill,  and  there- 
upon an  order  was  made  extending  the  time 
to  file  the  bill  of  exceptions  herein  which 
time  has  since  been  extended  by  a  further 
like  order. 

"And  now  no  bill  of  exceptions  having  yet 
been  filed  herein,  and  within  the  time  given 
and  extended  by  the  court  for  that  purpose 
and  said  bill  of  exceptions  having  been  made 
correct  by  said  Judge  by  the  insertion  of  the 
matters  contained  on  said  pages  36  to  39,  this 
cbmplete  and  correct  bill  of  exceptions  is 
now  signed  by  the  undersigned  Judge  of  said 
Newton  County  Circuit  Court  and  ordered 
filed  and  made  a  part  of  the  record  herein  on 
this  2nd  day  of  October,  1906. 

"Witness  my  tiand  as  Judge  of  said  court 
the  day  and  date  last  above  given. 

"F.  C.  Johnston, 
"Judge  Newton  County  Circuit  Court." 

On  the  back  of  the  bill  of  exceptions  was 
indorsed  the  following:  "Filed  Oct  2,  1906; 
J.  H.  Centers,  Clerk  Circuit  Court." 

It  further  appears  from  the  record  In  the 
case  that  this  completed  bill  of  exceptions, 
all  In  one  document,  and  over  the  signature 
and  certificate  of  the  Judge  last  above  quoted, 
was  actually  filed  in  the  cause.  Counsel  for 
respondent  insists  that  the  bill  of  exceptions, 
as  approved  by  the  judge  uiwn  the  second 
presentation  to  bim,  is  not  the  bll>  of  excep- 
tions in  the  case,  for  the  reason.  It  Is  said, 
the  judge  had  exhausted  his  authority  over 
the  matter  when  he  signed  and  ordered  filed 
the  document  first  presented,  which  did  not 
contain  the  motions  for  new  trial  and  in  ar- 
rest of  Judgment.  It  is  argued  that  the  first 
document  presented  is  the  true  bill  of  excep- 
tions, and  as  that  bill  contained  neither  a 
motion  for  new  trial  nor  a  motion  In  arrest 
of  judgment,  then  such  motions  are  not  be- 
fore this  court,  and  therefore  we  are  preclud- 
ed from  reviewing  the  case  on  its  .nerlts. 
The  argument  proceeds  upon  the  theory  that 
the  Judge  In  vacation  had  exhausted  his  au- 


thority over  the  bill  by  affixing  his  signature 
and  ordering  filed  the  first  or  incompleted 
bill.  The  case  of  Atchison  ▼.  C.  &  A.  Ry. 
Co.,  94  Mo.  App.  572,  72  8.  W.  489,  Is  relied 
upon  to  support  the  proposition  advanced. 
In  that  case.  It  Is  true,  the  court  said:  "We 
think,  when  the  Judge  approved  and  signed 
the  paper  presented  to  him  on  April  23d  as 
the  bill,  or  part  of  the  bill,  of  exceptions,  and 
ordered  the  same  to  be  made  a  part  of  the 
record,  he  exhausted  bis  Jurisdiction  with  re- 
spect to  signing  the  bill  of  exceptions  and 
could  not  thereafter  sign  a  remainder,  supple- 
mental or  additional  bill  of  exceptions." 
Now  what  was  said  in  that  case  was  entire- 
ly appropriate  to  the  facts  in  Judgment,  but 
not  so  in  this  case.  The  case  presented  there 
was  one  where  the  appellant,  in  open  court, 
had  presented  a  portion  of  its  bill  of  excep- 
tions, which  was  duly  signed  and  ordered 
filed  by  the  court  and  not  by  the  Judge  in 
vacation.  That  Is  to  say,  the  court  was  then 
in  session,  and  the  court  signed  and  ordered 
the  bill  filed  in  open  court.  It  follows,  of 
course,  that  the  bill,  as  signed  and  ordered 
filed  by  the  court,  was  actually  filed,  and 
thereby  became  ingrafted  upon  the  record  of 
the  court.  The  bill  became  a  record  in  the 
cause.  The  court  granted  time,  however,  to 
appellants  to  prepare  the  remainder  of  its 
bill  of  exceptions,  which  was  done  within 
the  time  granted,  and  this  remainder  was 
signed  and  ordered  filed  by  the  Judge  in  va- 
cation. Now,  while  the  opinion  lays  no  par- 
ticular stress  upon  the  fact  that  the  first 
document  presented,  that  presented  In  open 
court,  was  actually  filed  In  the  case,  such 
appears  to  be  a  fact,  as  Is  disclosed  by  the 
discussion  of  the  subject,  for  the  court.  In 
treating  the  question,  says:  "The  designa- 
tion of  the  second  filing  of  a  partial  bill  of 
exceptions  as  the  remainder  of  the  bill  is  a 
mere  subterfuge  designed  to  bide  the  fact 
that  there  were  filed  in  the  court  two  incom- 
plete bills  of  exceptions."  So  we  see  the  case 
in  Judgment  there  was  where  the  court  had 
signed  and  ordered  filed  a  bill  of  exceptions 
in  the  first  instance,  which  bill  had  been  ac- 
tually filed,  and  thereby  became  parcet  of 
the  record  of  the  cause,  and  these  facta, 
when  considered  together,  no  doubt  did  ex- 
haust the  jurisdiction  of  the  judge  over  the 
bill  of  exceptions  in  that  case,  except  In  the 
case  of  an  amendment  nunc  pro  tunc  from 
some  proper  minutes  on  the  records  of  the 
court,  which  perchance  had  been  overlooked. 
The  fact  that  the  bill  had  been  filed  and  in- 
grafted upon  the  record  in  that  case  before 
the  second  document,  denominated  the  re- 
mainder of  the  bill,  was  signed  by  the  judge 
in  vacation,  distinguishes  It  materially  from 
the  question  here  presented.  In  the  case  at 
bar,  the  bill  had  not  been  filed.  The  juage 
did  nothing  more  than  attach  his  signature 
and  certificate  and  order  It  filed  in  vacation; 
which  was  not  done.  Now  it  certainly  can- 
not be  true  that  this  alone  would  exhaust 
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tbe  jarlBdIctlon  of  the  judge  In  that  behalf, 
for  it  might  appear  a  moment  after  his  sig- 
nature had  been  attached  that  gome  serious 
omissions  in  the  bill  were  made,  just  aa  it 
did  appear  a  day  later,  or  that  something 
had  been  incorporated  therein  as  true  wliich 
had  no  place  In  the  cause.  Under  circum- 
stances of  this  kind,  the  Judge  would  cer- 
tainly have  authority  to  correct  the  bill  be- 
fore it  was  filed  and  attached  to  the  record 
of  the  cause,  to  the  end  that  it  shall  speak 
the  truth  when  filed  and  thereby  dignified  by 
becoming  iMtrcel  of  tbe  record  and  the  foun- 
dation of  the  judgment  to  be  given  in  the 
appellate  tribunal.  It  is  the  act  of  filing  tbe 
bill  which  renders  It  a  parcel  of  the  record 
In  the  cause,  and  removes  it  from  the  prov- 
ince of  tbe  judge  to  make  alterations  therein. 
2.  This  is  a  proceeding  by  mandamus,  seek- 
ing to  compel  the  county  court  of  Newton 
county  to  issue  a  license  authorizing  relator 
to  conduct  a  dramshop  in  the  town  of  Granby 
In  said  county,  notwithstanding  the  fact  that 
local  option  had  been  adopted  in  the  entire 
county,  including  Oranby,  when  it  was  a 
town  of  less  than  2,600  people.  It  is  insisted 
by  relator  that,  the  town  of  Oranby  having 
increased  in  population  so  that  it  exceeded 
2,900  In  population.  It  was  competent  for  It 
to  vote  separately  on  local  option  and  re- 
pudiate the  law  theretofore  adopted  by  the 
entire  county,  even  though  the  four-year  pe- 
riod mentioned  in  the  statute  had  not  yet 
expired.  It  appears  that  in  June,  1904,  the 
provisions  of  the  local  option  statutes  were 
duly  adopted  by  an  election  held  for  local 
option  purposes  in  Newton  county,  and  the 
town  of  Granby,  which  then  had  a  population 
of  less  than  2,600  inhabitants,  participated 
In  the  election.  Afterwards  the  inhabitants 
of  that  town  Increased  in  number  to  such  an 
extent  that  the  town  council  proceeded  by 
ordinance  therefor  and  caused  to  be  taken  a 
censos  of  Its  Inhabitants  looking  to  a  sub- 
mission of  the  question  whether  or  not  the 
prohibitory  features  of  the  local  option  stat- 
utes should  continue  to  obtain  within  the 
corporate  limits  of  the  town.  The  enumera- 
tion of  the  inhabitants  was  made  in  Decem- 
ber, 1806.  The  reports  of  this  census  disclos- 
ed the  then  population  to  slightly  exceed 
2,500  persons.  Tbe  authorities  of  the  town, 
notwithstanding  the  fact  that  local  option, 
as  adopted  by  a  vote  of  the  entire  county, 
including  the  town  of  Granby  before  It  be- 
came of  2,500  inhabitants,  had  been  in  force 
less  than  the  four-year  period  mentioned  by 
the  statute,  to  wit,  less  than  two  years,  pro- 
ceeded to  and  did  order  an  election  under 
secdon  3028,  Rev.  St  1899  [Ann.  St.  1906,  p. 
17351,  and  submitted  to  the  qualified  voters 
within  the  town  the  question  of  whether  or 
not  local  option  should  obtain  therein.  At 
tills  election  91  votes  were  cast  in  favor  of 
the  sale  of  liquors  within  tbe  town  and  3 
against  it  Tbe  result  was  declared  and 
promulgated  to  the  effect  that  prohibition. 


within  the  town,  did  not  obtain,  and  there- 
fore it  was  competent  to  license  dramshops 
therein.  Relator  proceeded  to  circulate  a  pe- 
tition for  a  dramshop  license  and  obtained 
Bufliclent  signatures  thereto,  it  is  said  (that 
Is,  two-thirds  of  the  taxpaylng  citizens),  to 
entitle  him  to  such  license  tvider  the  manda- 
tory provisions  of  the  dramshop  statutes  (sec- 
tion 2993,  Rev.  St  1899  [Ann.  St.  1906,  p. 
1717]),  provided  the  county  court  found  him 
to  be  a  proper  person  and  he  complied  with 
certain  other  details,  etc.  The  application 
for  a  license  to  conduct  a  dramshop  in  the 
town  of  Granby  was  presented  to  tbe  county 
court,  and  all  of  the  facts  essential  to  the 
relator's  right  in  that  behalf  were  found  in 
his  favor,  except  the  court  declared  Itself  to 
be  without  authority  to  grant  the  same  for 
the  reason  the  prohibitory  provisions  of  the 
local  option  law  theretofore  adopted  in  the 
county  still  obtained  in  the  town  of  Granby, 
notwithstanding  the  fact  that  said  town  had, 
by  a  second  or  subsequent  vote,  separately 
taken  thereon  after  attaining  a  population  of 
2,500,  repudiated  the  same.  The  county 
court  having  refused  to  grant  a  license  for 
the  reason  last  given,  tbe  relator  applied  to 
the  circuit  court  and  sued  out  a  writ  of  man- 
damus against  the  judges  of  the  county  court 
seeking  to  compel  them  to  issue  such  llcen«e 
for  a  dramshop.  Upon  a  bearing,  the  cir- 
cuit court  made  the  alternative  writ  penun- 
nent,  and  commanded  the  county  court  to 
issue  the  license  to  relator.  From  this  judg- 
ment tbe  judges  of  the  county  court  have 
appealed. 

It  will  be  noticed  the  only  question  for  de- 
cision is  whether  or  not  the  local  option  law 
obtained  within  the  town  of  Oranby  at  the 
time  mentioned.  Of  course,  if  it  did,  the 
county  court  was  without  authority  and  prop- 
erly refused  to  grant  the  license.  If  tbe  local 
option  law  did  not  obtain  in  that  town,  it 
was  the  duty  of  the  county  court,  under  the 
statute  (section  2993),  to  grant  the  relator 
the  license  prayed  for.  A  solution  of  this 
question  Involves  the  construction  of  at  least 
two  sections  of  our  local  option  law,  sections 
3028  and  3033,  Rev.  St.  1899  [Ann.  St.  1906, 
pp.  1735,  1739],  which  are  in  pari  materia, 
and  a  determination  of  the  question  whether 
a  town  of  less  than  2,600  inhabitants,  the  le- 
gal voters  of  which  participated  la  the  elec-  . 
tion  by  which  local  option  was  adopted  in 
the  county,  can,  within  the  four-year  period 
mentioned  in  those  statutes,  upon  increasing 
its  population  to  exceed  2,500,  vote  a  second 
time  independent  of  the  body  of  the  county, 
and  repudiate  a  law  adopted  by  its  citizens 
less  than  four  years  theretofore.  We  have 
examined  a  large  number  of  adjudicated 
cases  seeking  light  on  the  question  involved, 
but  none  of  them  are  precisely  in  point  for 
the  reason  they  predicate  upon  statutes  es- 
sentially dissimilar  from  our  own.  Such 
cases,  however,  as  we  deem  pertinent  at  all, 
will  be  cited  in  tbe  opinion.    Tbe  question  is 
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eBsentlally  one  ot  statutory  construction,  and 
In  view  of  this,  some  of  the  prorislons  of 
sections  8027  and  9032  [Ann.  St.  1906,  pp. 
1738,  1738]  essential  to  an  understanding  of 
the  case  will  be  noticed,  and  sections  8028 
and  3033  copied  In  extenso.  Section  3027 
authorizes  the  county  court  to  submit  to  the 
qualified  voters  of  the  county  who  reside  out- 
side the  corporate  limits  of  any  city  or  town 
having  at  the  time  a  population  of  2,500  In- 
habitants or  more  the  question  whether  or 
not  local  option  shall  be  adopted  In  the  coun- 
ty outside  of  such  cities  or  towns.  The  qual- 
ifications of  the  voters  and  the  manner  of 
conducting  such  election  are  therein  likewise 
pointed  out  Section  3032,  in  part,  provides, 
in  event  the  local  option  statutes  are  adopt- 
ed in  the  election,  that  It  shall  thereafter  be 
unlawful  to  either  directly  or  indirectly  sell, 
give  away,  or  barter  in  any  manner  whatever 
any  kind  of  Intoxicating  liquors  or  beverages 
containing  alcohol  In  any  quantity  whatever, 
under  certain  penalties  prescribed.  The  en- 
tire trend  of  the  law  goes  to  the  effect  that 
Its  prohibition  shall  obtain  In  all  parts  of 
the  county,  when  adopted,  except  in  towns 
of  2,500  or  more  Inhabitants,  which  may  vote 
the  proposition  up  or  down,  In  accordance 
with  the  popular  will,  as  will  more  fully  ap- 
pear by  reference  to  section  3028.  After  the 
law  is  once  adopted  or  defeated  in  the  coun- 
ty or  city,  as  the  case  may  be,  then  by  sec- 
tion 3033  It  is  provided  that  the  question  of 
local  option  shall  not  be  again  submitted 
within  the  four  years  next  thereafter  In  the 
same  county  or  city,  as  the  case  may  be.  We 
have  here  a  case  where  the  legal  voters  of 
the  town  of  Granby,  then  containing  less 
than  2,500  Inhabitants,  participated  with  the 
qualified  voters  of  the  remainder  of  Newton 
county  and  adopted  the  local  option  law. 
In  less  than  two  years  thereafter  the  town  of 
Granby  Increased  in  population  so  that  it  be- 
came a  municipality  of  more  than  2,500  in- 
habitants. Its  legislative  authority  seized 
upon  this  fact,  caused  a  census  to  be  taken, 
and  submitted  the  local  option  law  to  its 
voters,  maintaining  that  by  its  increase  in 
population  the  status  of  the  town  had  there- 
by changed  with  respect  to  the  local  option 
law  so  as  to  authorize  it  to  vote  separately 
within  the  four-year  limit  mentioned  on  the 
identical  proposition  which  many  of  its  citi- 
zens had  voted  on  less  than  two  years  be- 
fore. Whatever  authority.  If  any,  there  is 
for  this  proceeding,  is  to  be  found  In  sections 
3028  and  3033,  when  read  together.  Those 
sections  are  as  follows: 

"Sec.  8028.  Same  In  cities  of  2,500  or  more, 
when  held. — Upon  application  by  petition 
therefor,  signed  by  one-tenth  of  the  quali- 
fied voters  of  any  incorporated  city  or  town 
in  this  state  having  a  population  of  twenty- 
five  hundred  inhabitants  or  more,  to  the  body 
having  legislative  functions  therein,  such 
body  shall  order  an  election  to  be  held  In  such 
city,  to  be  voted  at  by  the  qualified  voters 


thereof,  and  no  others,  to  determine  whether 
or  not  spirituous  or  Intoxicating  liquors  shall 
be  sold  within  the  limits  of  such  city  or  town. 
Such  election  shall  be  held  within  forty  days 
after  the  receipt  of  such  petition,  but  not 
within  sixty  days  of  any  municipal  or  state 
election  held  In  such  city ;  and  shall  be  con- 
ducted, the  returns  thereof  made  and  the 
res)ilt  thereof  ascertained  and  determined  in 
accordance,  In  ail  respects,  with  the  laws  and 
ordinances  governing  municipal  elections  in 
such  city,  and  frauds  perpetrated  and  fraud- 
ulent voting,  at  such  elections  shall  be  of- 
fenses as  prescribed  for  frauds  and  fraudu- 
lent voting  at  general  elections  held  under 
the  law  of  this  state,  and  shall  be  punished 
as  in  such  laws  provided.  The  result  of  such 
election  shall  be  entered  upon  the  journals 
or  records  of  the  body  ordering  the  same, 
and  the  expenses  thereof  shall  be  paid  out  of 
the  treasury  of  said  town  In  the  same  man- 
ner as  the  expenses  of  other  municipal  elec- 
tions: Provided,  that  for  the  purpose  of  de- 
termining the  fact  of  whether  or  not  any 
town  shall  be  governed  by  the  provisions  of 
this  section,  such  body  having  legislative 
functions  therein  may,  under  an  ordinance 
thereof,  take  a  census  of  the  inhabitants  of 
such  town,  and  the  result  of  such  census  shall 
be  entered  upon  the  journals  or  records  there- 
of, and  such  entry,  or  a  certified  copy  there- 
of, shall  be  proof  of  such  fact,  and  shall  be 
filed  with  the  clerk  of  the  county  court  of  the 
county  In  which  such  town  Is  situated." 

"Sec.  3033.  Question  determined,  not  to  be 
submitted  for  four  years. — Whenever  the  elec- 
tion In  this  article  provided  for  has  been 
held,  and  decided  either  for  or  against  the 
sale  of  intoxicating  liquors,  then  the  ques- 
tion shall  not  be  again  submitted  within 
four  years  next  thereafter  In  the  same  coun- 
ty or  city,  as  the  case  may  be,  and  then  only 
upon  a  new  petition  and  In  every  respect  con- 
forming to  the  provisions  of  this  article." 

The  question  is.  Does  the  inhibition  of  this 
statute  prohibit  the  holding  of  an  election 
within  the  four-year  period  in  the  town  of 
Granby  under  the  circumstances  above  stat- 
ed? We  are  of  the  opinion  that  it  does.  It 
is  provided  therein  that  the  question  shall 
not  be  again  submitted  within  four  years 
next  thereafter  "in  the  same  county  or  city, 
as  the  case  may  be."  Now  the  town  of  Gran- 
by is  "in  the  same  coimty."  It  is  parcel  of 
Newton  county,  and  its  qualified  voters  par- 
ticipated with  those  of  the  county  In  the  elec- 
tion at  which  the  law  was  adopted  for  the 
entire  county.  This  being  true  by  every  prin- 
ciple ot  natural  justice,  as  w^ll  as  the  entire 
analogy  of  American  institutions,  the  inhab- 
itants of  that  municipality  are  In  duty  bound 
to  abide  for  four  years  the  policy  adopted  in 
the  election  In  which  each  and  every  one  of 
its  qualifled  voters  either  participated  or  had 
the  right  so  to  do,  and  voluntarily  waived 
the  same.  And  this  is  true  notwithstanding 
the  fact  that  a  large  number  of  persons  have 
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taken  up  their  alMde  within  the  town  since 
that  time,  for  those  persons  came  to  Granby 
voluntarily  and  aasnmed  the  obligations  of 
citizenship  of  their  own  volition  and  free  will, 
knowing  full  well  the  state  of  the  law  on  the 
subject  In  this  view,  we  have  one  set  of  in- 
habitants, those  who  resided  there  at  the 
time  of  the  election,  Impliedly  accepting  the 
law  by  participating,  or  waiving  their  right 
to  participate  in  the  election,  and  a  second 
set,  those  who  have  taken  up  their  abode 
there  since  its  adoption,  impliedly  accepting 
the  law  by  voluntarily  becoming  citizens  of 
a  community  in  wtiich  they  knew  full  well 
the  law  obtained.  Aside  from  all  of  this,  the 
town  of  Oranby  is  in  Newton  county,  and  the 
statute,  in  express  words,  says  the  proposi- 
tion shall  not  be  again  submitted  for  four 
years  "in  the  same  county  or  city,  as  the  case 
may  be."  Here  Is  an  Inhibition  by  the  ex- 
press words  of  the  statute  against  the  resub- 
mission for  four  years  in  the  same  county. 
It  is  argued,  however,  that  by  the  employ- 
ment of  the  word  "same"  county  or  city. 
It  does  not  inhibit  an  election  to  be  held  in 
the  city  of  Granby  alone  and  separately  from 
the  county,  for  it  is  not  the  "same"  county  or 
city  in  which  the  prior  election  was  had,  the 
prior  election  having  been  held  for  the  entire 
county,  whereas  the  second  election  was  held 
for  Granby  alone.  The  legislative  authority, 
for- reasons  no  doubt  satisfactory  to  it,  did 
not  see  At  to  employ  the  word  "by"  in  ttiis 
statute  when  speaking  of  the  county,  but  em- 
ployed the  word  "In"  and  prohibited  an  elec- 
tion "in"  the  same  county;  that  is,  In  the 
body  of  the  cotmty  and  In  such  towns  contain- 
ing less  than  2,500  inhabitants  as  voted  upon 
the  proposition  in  the  county  election  on  the 
same  subject  It  the  statute  prohibited  the 
holding  of  a  second  election  within  four 
years  "by"  the  "same  county"  or  "by"  the 
"same  dty,"  as  the  case  may  be,  a  stronger 
argument  could  be  brought  forward  in  favor 
of  the  inliibltlon  going  only  to  the  county  and 
not  against  the  city  upon  attaining  2,500  In- 
babitants.  Such  is  not  the  law,  however. 
The  inhibition  contained  in  the  statute  is 
against  the  election  "in"  the  same  county  for 
four  years,  and  not  against  the  election  "by" 
the  same  county.  The  town  of  Granby,  hav- 
ing voted  on  the  proposition  as  submitted 
by  the  county  court,  was  parcel  of  the  coun- 
ty for  local  option  purposes  in  that  election, 
and  must  be  considered  parcel  of  and  "In 
the  same  county,"  at  least  for  the  period  of 
four  years,  within  the  meaning  of  the  stat- 
ute. The  town  of  Oranby  having  less  than 
2,500  Inhabitants  at  the  time  of  the  election, 
it  Is  clear  it  was  precluded  from  exercising 
a  local  option  separately  on  the  question  sole- 
ly for  the  reason  it  was  parcel  of  the  county 
for  local  (Vtlon  purposes  witbtn  the  statute; 
that  is.  It  contained  less  than  2,500  Inhab- 
itants, and  for  that  reason  fell  within  the 
purview  of  the  statute  with  respect  to  a 
local  option  county,  and  was  therefore  "in 


the  same  county"  thai,  and  Is  "In  the  same 
county"  now,  within  the  contemplation  of  the 
local  option  law.  Granby,  having  been  par- 
cel of  the  same  county  for  local  option  pur- 
poses at  the  time  of  tlie  election,  essentially 
remains  in  the  same  county  for  these  pur- 
poses until  the  four -year  limit  expires.  The 
views  above  expressed  are  in  consonance  with 
what  appears  to  be  a  general  rule  on  the 
subject,  gleaned  from  a  number  of  adjudicat- 
ed cases  to  the  effect  that  when  a  larger  sub- 
division, such  as  a  county,  is  authorized  to 
hold  an  electlcm  and  adopt  or  reject  the  law 
and  exercises  this  right,  such  action  by  it 
will  estop  those  minor  subdivisions  of  the 
larger  body  which  participated  In  the  county 
election  from  again  voting  upon  the  matter 
during  the  time  limited  in  the  statute,  even 
though  they  had  a  right  to  vote  separately 
at  or  prior  to  the  election  conducted  by  the 
larger  body  within  which  they  are  located. 
The  rule  is  said  to  proceed  upon  the  theory 
that  the  minor  subdivisions,  having  the  right 
to  vote  separately,  voluntarily  waived  the 
same,  and,  by  Joining  with  the  larger  body 
in  the  election,  are  by  the  plainest  princi- 
ples of  natural  Justice  estopped  thereafter 
from  asserting  to  the  contrary.  The  rule  is 
thus  stated  in  10  Amer.  &  Eng.  Bncy.  Law 
(2d  Ed.)  610,  511,  as  follows:  "b.  Effect  of 
Adoption. — In  Minor  Subdivisions  of  Terri- 
tory Adopting. — Where  a  statute  provides 
for  the  submission  of  the  question  of  adop- 
tion to  the  voters  of  an  entire  county,  or  In- 
dependently thereof  to  the  voters  of  the 
minor  subdivisions  of  the  county,  the  result 
of  the  election  in  the  entire  county  governs 
the  operation  of  the  law  in  the  subdivisions 
thereof  when  the  latter  do  not  hold  separate 
elections  to  determine  whether  the  law  shall 
be  in  force  in  the  particular  subdivision." 
See,  also,  the  following  cases:  Tatum  v. 
State,  79  Oa.  176,  8  S.  E.  907 ;  Commonwealth 
V.  Bottoms,  22  Ky.  Law  Rep.  410,  57  S.  W. 
493 ;  Tousey  v.  Stites,  23  Ky.  Law  Rep.  1738, 
66  S.  W.  277 ;  Smith  v.  Fatten,  20  Ky.  Law 
Rep.  166,  46  S.  W.  459;  Police  Jury  v. 
Descant,  106  La.  612,  29  South.  976;  Adams 
V.  Kelley  (Tex.  C51t.  App.)  45  8.  W.  859 ;  State 
V.  Harvey,  11  Tex.  Civ.  App.  691,  83  S.  W. 
885 ;  Roper  v.  McCoy,  29  Tex.  Olv.  App.  470, 
69  S.  W.  469;  Caldwell  v.  Grider,  88  Ala. 
421,  7  South.  208.  It  likewise  comports  with 
the  general  doctrine  that  where  local  option 
has  been  adopted  tor  a  certain  district  and 
the  boundaries  of  such  district  are  subse- 
quently changed,  the  local  option  law  Is  not 
thereby  abrogated  as  to  any  portion  of  tbe 
district  In  which  it  has  been  adopted,  even 
though  the  boundaries  of  tbe  old  district 
were  subsequently  changed.  Medford  v. 
State,  45  Tex.  Cr.  R.  180,  74  8.  W.  768 ;  Jones 
V.  SUte.  67  Md.  256,  10  Atl.  216;  Hlggins 
V.  State,  64  Md.  419,  1  Atl.  876;  Nelson  v. 
State,  44  Tex.  Cr.  H.  696,  73  S.  W.  398. 

In  Hlggins  V.  State,  64  Md.  419,  1  Atl.  876. 
a  new  local  option  district  was  carved  out  of 
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an  older  one  In  wbtch  local  option  bad  been 
adopted,  and  It  was  determined  that  local 
option  continued  to  obtain  in  the  new  dis- 
trict by  vlrtne  of  the  prior  election  In  the  old. 
It  seems  that  case,  In  principle,  la  quite  In 
point  bere,  for  tbe  proposition  presented  in 
the  record  before  us  essentially  inyolves  an 
attempt  to  carve  out  a  new  local  option 
district — ^ttaat  la,  the  town  of  Oranby,  within 
tbe  old  district  of  Newton  county — and,  un- 
der tbe  authority  of  the  cases  last  dted.  It 
would  seem  that  the  local  option  law  con- 
tinued to  obtain  within  the  new  district, 
Oranby,  tor  a  period  of  four  years  at  least 
from  the  date  of  the  election,  even  though 
the  new  district  be  carved  out  by  virtue  of 
tbe  town  acquiring  a  population  of  2,500  or 
moreu 

It  is  argaed,  however,  that  as  section  8028, 
supra,  authorizes  tbe  legislative  authority  of 
the  town  to  provide  by  ordinance,  etc,  for 
and  proceed  to  take  a  census  of  the  inhab- 
itants thereof  tn  order  to  ascertain  whether 
or  not  It  bad  2,600  population  and  was  there- 
fore competent  to  submit  the  proposition  in- 
volved to  Its  voters  separately,  such  provi- 
sion, when  considered  together  with  section 
8083,  supra,  manifests  an  Intention  on  tbe 
part  of  the  Legislature  to  permit  such  towns 
to  proceed  thereunder  at  any  time  they  see 
fit,  whether  they  be  living  under  then  exist- 


ing local  option  adopted  by  tbe  county,  or 
not  We  are  not  Impressed  with  tUs  arga- 
moit  No  word  In  the  statute  indicates  snch 
an  Intention,  nor  can  we  find  aught  In  tbe  two 
sections,  when  read  together,  which  point  oar 
minds  to  this  conclusicHi.  Had  the  Legisls- 
ture  so  Intended,  it  could  have  expressed  Its 
purpose  to  that  effect  tn  a  very  simple  phrase. 
It  did  not  do  so.  It  is  not  tbe  province  of  tbe 
court  to  read  words  Into  tbe  law  where  a  full 
and  fair  s«ise  is  manifested  without  supply- 
ing such  words.  To  read  such  a  provision  In- 
to the  statute,  the  court  would  be  compelled 
to  pass  beyond  Its  province  of  ccmstractlaai 
and  enter  tbe  domain  of  leglslatkXL  Ttie 
provision  referred  to  anttaorizes  and  points 
out  the  manner  for  such  towns  to  proceed  tn 
tbe  first  Instance,  and  prior  to  tbelr  having 
participated  with  the  county  In  tiioptlut  or 
rejecting  the  law  within  the  four  years  there- 
tofore. There  is  evidently  no  word  therein 
indicating  that,  by  a  mere  influx  of  populs- 
tl<Hi,  authority  is  conferred,  notvrlthstandlng 
the  four-year  limit,  to  abrogate  local  (^tion. 
which  only  a  few  months  before  had  been 
adopted  aa  a  result  of  an  election  in  which 
the  qualified  voters  of  such  town  participated. 
Entertaining  these  views,  the  Judgment  will 
be  reversed  and  the  writ  denied. 

BliAND.  P.  X,  concnra.    OOODE.  J.,  dis- 
sents. 
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STARK  et  •!.  r.  RIRKLET  et  aL 

<St  Louis  Court  of  Appeals.    Missouri.    March 
3,  B08.) 

1.  Appbai.  —  Revebsiblb  Erbob  —  Pbejudice 
an  essertiai.. 

To  work  a  reversal,  any  error  must  be 
prejudicial  to  the  party  assigniDg  it. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOI.  3,  Appeal  and  Error,  |  4029.] 

2.  Saks— HASia.E8S  Ebbob— Evidence. 

In  an  action  on  contracts,  tried  to  the 
court,  any  error  in  admitting  evidence  as  to  the 
amount  due  thereon  was  harmless  where  the 
amount  was  a  mere  matter  of  calculation  which 
the  judge  could  have  made  for  himself  or  have 
had  the  clerk  make  for  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  3,  Appeal  and  Error,  |§  4185,  4186.] 

8.  Mobtoaoes  —   Equitable      Mobtoagx  — 

GbANTEE- SUrFICIENCY  OF  Desionation. 
Where  one  intended  to  mortgage  his  land 
for  the  price  of  trees,  that  the  instrument  failed 
in 'legal  effect  for  obscurity  in  the  designation  of 
the  grantee,  "Stark  Bros.,"  does  not  defeat  the 
equitable  quality  of  the  lien  on  proof  as  to  who 
was  intended  to  be  benefited  by  the  mortgage. 

4.   ACKNOWLEDGUEMT  —  SUFnCIEKCT  —  CLEB- 
ICAL   MlBIAKE. 

The  use  of  "assigned"  for  "signed"  in  an 
acknowledgment  reciting  that  one  known  to  the 
officer  "to  be  the  person  whose  name  is  assign- 
ed to  the  above  contract"  etc.,  being  evidently  a 
mere  mistake  of  the  officer,  does  not  invalidate 
the  aclcnowledgmeot  so  as  to  debar  the  instru- 
ment from  record. 
6.  Appeal— Review— Objections  Not  Made 

Below. 

In  an  action  to  enforce  an  equitable  mort- 
gage against  the  mortgagor's  purchasers,  an  ob- 
jection to  a  defect  in  the  acknowledgment,  as 
affecting  the  validity  of  the  notice  imparted  by 
recording,  is  unavailing  when  first  raised  on 
appeal,  and  where  the  answer  did  not  show 
that  defendants  were  purchasers  in  good  faith, 
without  notice,  and  for  a  valuable  consideration, 
and  neither  defendant  testified  that  he  was  a 
purchaser  without  notice  of  plaintiff's  equities. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  §8  1035-1078.] 

fl.  MoBTGAGES— Equitable  Mobtoaoes— Rec- 

OBD— E:fFECT. 

Under  Rev.  St  1899,  I  924  [Ann.  St  1006, 
p.  846],  providing  that  written  instruments  af- 
fecting land  when  certified  and  recorded  as 
thereinbefore  prescribed  shall,  from  the  time  of 
filing  for  record,  impart  notice  to  all  persons 
of  the  contents,  and  that  subsequent  purchas- 
ers shall  be  deemed  to  purchase  with  notice, 
plalntifh,  in  an  action  to  enforce  equitable  mort- 
gages against  the  mortgagor's  purchasers,  proved 
that  the  purchase  was  made  with  knowledge  of 
their  rights  by  showing  that  the  contracts  sued 
on  had  been  signed,  acknowledged,  and  recorded 
before  defendants'  purchase. 

Appeal  from  Circuit  Court,  Sutler  County ; 
Jesse  Sbeppard,  Judge. 

Action  by  C.  M.  Stark  and  others  against 
Alfred  Klrkley,  John  Mangold,  and  Thomas 
Oabom.  From  a  Judgment  for  plaintiffs,  de- 
(endauta  Mangold  and  Osborn  appeal.  Af- 
firmed. 

In  1883  and  1884  Alfred  Klrkley  was  the 
owner  of  the  following  described  real  estate, 
situated  in  Butler  county.  Mo. :  The  S.  E.  V* 
of  the  S.  W.  %  of  section  5,  township  23. 
range  5  E.  On  June  30,  1893,  plaintiff  and 
Klrkley  entered  into  the  following  contract: 
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"This  Indenture,  made  and  entered  Into  on 
this  thirtieth  day  of  June,  A.  D.  1893.  by 
and  between  Alfred  Klrkley,  Harviell  (P.  O. 
four  miles  W.  direction)  of  the  county  of 
Butler  and  state  of  Missouri,  party  of  the 
first  part,  and  Star  Stark  Bros.,  of  Louisiana, 
county  of  Pike  and  state  of  Missouri,  par- 
ties of  the  second  part.  Witnesseth,  that 
said  party  of  the  first  part.  In  consideration 
of  the  second  parties  selling  and  shipping  to 
bim  In  the  fall  of  '93.  or  spring  of  '94,  to 
Harviell,  Missouri,  railroad  freight  ctiarges 
prepaid,  seven  hundred  and  seventy-eight 
(778)  fruit  trees,  binds  himself,  his  heirs  and 
assigns,  to  plant  said  trees  on  his  farm  con- 
taining 40  acres,  situated  In  Butler  county, 
state  of  Missouri,  and  more  particularly  de- 
scribed as  follows,  to  wit:  (Here  copy  de- 
scription In  your  deed  In  full):  Southeast 
quarter  (%)  of  southwest  quarter  (%)  of  sec- 
tion 5,  township  23,  range  5;  boundaries 
(name  adjoining  owners):  Marlon  Cox  on 
west,  and  to  pay  to  the  order  of  said  second 
parties  their  heirs  or  assigns  one  hundred 
and  sixty-six  and  86^.  ($166.86)  dollars,  due 
and'  payable  as  follows:  All  payments  and 
interest  hereinafter  particularly  si)eclfled  to 
date  from  the  first  day  of  December,  1893, 
one-flfth  in  six  (6)  years,  one-fifth  In  seven 
(7)  years,  one-flfth  in  eight  (8)  years,  one-fifth 
In  nine  (9)  years,  and  one-fifth  In  ten  (10) 
years,  with  interest  at  the  rate  of  six  (6) 
per  cent  per  annum,  and  If  the  Interest  be 
not  paid  annually,  to  become  as  principal 
and  bear  the  same  rate  of  Interest;  the 
right  being  reserved  to  the  said  party  of  the 
first  part  to  pay  the  full  amount  together 
with  accrued  interest  at  any  time  he  may 
elect  within  the  period  of  ten  (10)  years  next 
after  date  last  above  written.  And  It  is 
also  understood  and  agreed  by  said  first  par- 
ty, by  his  heirs  and  assigns,  that  this  shall 
be  a  Hen  upon  the  above  described  premises 
or  real  estate,  until  the  full  amount,  to- 
gether with  Interest,  shall  be  paid,  and 
should  said  first  party  fail  to  make  the 
payments  when  due,  together  with,  interest 
the  above  described  real  estate,  waiving  oil 
exemptions,  shall  be  subjected  to  the  pay- 
ment of  the  above  amount  And  the  said 
first  party,  for  the  purpose  of  obtaining  this 
credit,  states  that  the  above  real  estate  Is 
free  and  clear  of  incumbrances  and  that  he 
claims  the  same  with  a  perfect  title. 

"In  witness  whereof,  we  have  hereunto 
set  our  hands  and  seals  this  the  day  and  year 
first  above  written. 

"Alfred  Klrkley.    [Seal.] 
"Stark  Bros.  [Seal.] 

"Witnessed  by  B.  W.  Livingston." 

This  Instrument  was  duly  acknowledged 
by  Klrkley  on  the  day  of  Its  date,  and  was 
filed  and  recorded  In  the  office  of  the  re- 
corder of  deeds  of  Butler  county  on  July  12. 
18.93.  On  August  6,  1894,  plaintiffs  and 
Klrkley  entered  Into  a  like  contract  where- 
by Klrkley  agreed  to  pay  plaintiffs  $162  for 
556  fruit  trees,  said  $162  to  be  "due  and 
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payable  u  fiolloira,  all  deferred  payments 
and  Interest  hereinafter  particularly  speci- 
fied to  date  from  the  1st  day  of  December, 
1894;  one-tenth  In  one  (1)  year,  one-tenth  in 
two  (2)  years,  one-tenth  In  three  (S)  years, 
one-tenth  in  four  (4)  years,  one-tenth  in  five 
(5)  years,  one-tenth  In  six  (6)  years,  one- 
tenth  In  seven  (7)  years,  one-tenth  in  eight 
(8)  years,  one-tenth  in  nine  C9)  years,  one- 
tenth  In  ten  (10)  years,  with  interest  at  the 
rate  of  six  (6)  per  cent  per  annum,  and  if 
interest  be  not  paid  annually  the  same  is  to 
become  as  principal  and  bear  the  same  rate 
of  interest"  This  contract  char«red  a  Hen  on 
the  land  as  did  the  one  of  Time  30,  1893, 
and  was  also  duly  acknowledged  by  Klrkley 
on  tbe  day  of  its  execution,  and  was  filed  for 
record  and  recorded  in  the  office  of  the  re- 
corder of  deeds  of  Butler  county  on  Angust 
14,  1894.  The  fruit  trees  called  for  by  both 
contracts  were  delivered  by  plaintUfs  to 
Klrkley,  and  were  by  the  latter  set  out  on 
the  land  described.  On  December  23,  1896, 
Klrkley  and  wife  executed  and  acknowledged 
a  deed  of  trust  to  Samuel  W.  Foster,  trustee, 
on  the  aforesaid  land  to  secure  the  payment 
of  a  promissory  note  for  $12S,  of  even  date 
with  the  deed  of  trust,  signed  by  Klrkley  and 
wife  and  payable  to  John  Mangold  12  months 
after  date.  This  deed  of  trust  was  duly  re- 
corded. On  October  26,  1899,  Foster,  as  trus- 
tee, sold  the  land  under  the  deed  of  trust  to 
John  Mangold,  and  executed  and  acknowl- 
edged bis  deed  as  trustee,  conveying  to  said 
Mangold  the  aforesaid  land.  This  deed  was 
also  duly  recorded.  On  January  8,  1904, 
Mangold  and  wife,  by  their  warranty  deed, 
conveyed  the  land  to  Thomas  Osbom,  who 
executed  a  deed  of  trust  back  to  Mangold 
for  the  purchase  price.  Osbom  took  pos- 
session under  his  conveyance  and  now  occu- 
pies the  land.  Neither  Klrkley,  or  any  one 
for  him,  paid  plaintiffs  for  tbe  fruit  trees. 
The  suit  is  In  equity  for  a  money  Judgment 
against  Klrkley  for  the  amount  due  for  tbe 
fmlt  trees,  and  to  establish  and  foreclose 
an  equitable  Hen  upon  the  land  for  tbe  pay- 
ment of  said  amount  Tbe  petition  set  forth 
In  two  counts  all  the  foregoing  facts,  and 
prayed  for  a  personal  judgment  against  all 
the  defendants  and  for  a  decree  "declaring 
said  debt  a  valid  and  subsisting  lien  upon 
the  above-described  real  estate,  and  that  all 
equities  of  redemption  therein  be  foreclosed, 
and  that  said  real  estate,  or  so  much  there- 
of as  may  be  necessary,  be  ordered  sold  to 
satisfy  said  debt,  interest,  and  costs."  Klrk- 
ley made  default  Tbe  answer  of  defend- 
ants Mangold  and  Osbom  admitted  the  ex- 
ecution of  the  foregoing  contracts  between 
Klrkley  and  plaintiffs,  alleged  that  plaintiffs 
shipped  the  trees,  but  averred  that  they  were 
entirely  worthless,  that  they  never  grew,  and 
were  of  no  value;  that  Klrkley  informed 
plaintiffs  of  the  worthieasness  of  the  trees 
and  demanded  other  trees  in  their  place, 
but  that  plaintiffs  refused  to  fumish  them. 
Plaintiffs'  evidence  tends  to  show  tbat  the 


trees  shipped  as  per  contract  were  received 
by  Klrkley  and  planted  on  the  land.  Klrkley 
himself  testified  that  tbe  trees  delivered  un- 
der the  first  contract  were  an  excellent  lot 
of  trees  and  were  in  fine  condition  when 
received,  but  tbe  second  lot  was  not  quite  so 
good  as  the  first;  that  he  set  oat  all  tbe 
trees;  that  he  made  the  contracts  In  good 
faith,  and  would  have  carried  them  out  had 
he  not  been  sold  out  under  the  deed  of  trust ; 
that  at  the  time  he  gave  the  deed  of  trast 
he  told  Mangold  about  the  contracts  and 
that  they  were  a  lien  upon  the  land,  and  tbat 
Mangold  had  an  abstract  of  title  showing 
that  both  contracts  bad  been  recorded. 
Klrkley  testified  that  he  paid  plaintltts  $100 
on  the  purchase  of  the  trees.  Defendants' 
evidence  tends  to  show  that  a  portion  of  the 
trees  delivered  under  the  second  contract 
were  Inferior  and  practically  worthless; 
tbat  some  of  them  died  the  spring  they  were 
set  out,  and  the  orchard  was  of  no  value. 
There  Is  no  evidence  that  Klrkley  ever  made 
any  complaint  to  plaintiffs  about  the  quality 
or  condition  of  the  trees,  or  requested  them 
to  fumish  other  trees  In  tbe  place  of  those 
shipped.  The  court  found  that  Klrkley  was 
indebted  to  plaintiffs  In  the  sum  of  $244.91 
on  the  first  count  of  the  petition,  and  In  the 
sum  of  $31S.94  on  the  second  count;  that 
both  the  contracts  were  equitable  mortgages 
on  tbe  land  described  therein,  and  a  sub- 
sisting lien  thereon,  and  that  defendants 
Mangold  and  Osbom  bought  the  land  with 
full  notice  of  KIrkley's  Indebtedness  and  the 
lien  upon  the  land  for  its  payment,  and  de- 
creed a  foreclosure  of  plaintiffs'  Hen,  and  a 
sale  of  the  land  to  satisfy  the  debt  Defend- 
ants Mangold  and  Osbom  appealed  from  this 
Judgment 

Phillips  &  PhllUps,  for  appellants.  D.  W. 
Hill,  for  respondents. 

BLAND,  P.  J.  (after  stating  the  facts  as 
above).  1.  B.  H.  Williams,  a  witness  for 
plaintiffs,  testified  to  the  amount  due  on 
each  of  tbe  contracts  sued  on.  Defendants 
objected  to  this  evidence  on  the  ground  tbat 
there  was  no  evidence  tending  to  show  that 
they,  or  either  of  them,  were  in  anywise  in- 
debted to  plaintiffs  or  had  any  knowledge 
of  KIrkley's  indebtedness  to  plaintiffs.  The 
court  said:  "I  will  let  that  go  in  subject  to 
objection."  It  was  ruled  in  Seafield  v.  Bohne, 
169  Mo.  637,  69  S.  W.  1061,  that  the  receiv- 
ing of  evidence  "subject  to  objection,"  is  a 
bad  practice,  and  will  be  reversible  error  if 
the  point  is  properly  preserved  by  exception. 
Tbe  same  ruling  was  made  In  Asbury  v.  Hlck- 
lin,  181  Mo.  658,  81  S.  W.  390.  But  an  er- 
ror of  any  kind,  to  work  a  reversal,  must  be 
prejudicial  to  the  interest  of  the  party  as- 
signing It  WUllams'  evidence  of  the  amount 
due  on  the  contracts  was  a  mere  matter  of 
calculation  which  the  Judge  could  have  made 
for  himself,  or  have  had  the  clerk  make  for 
him,  and  hence  did  not  prejudice  the  de- 
fendants. 
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2.  The  seoond  point  In  defendants'  brief  Is 
that  wben  mortgaged  property  has  passed  to 
a  tUrd  party  the  latter  is  entitled  to  a  set- 
off, recoupment,  or  counterclaim  as  against 
forecloenre,  and  may  plead  want  or  failure  of 
consideration.  Defendants  pleaded  failure 
of  consideration,  and  introduced  evidence 
tending  to  show  a  partial  failure,  but  the 
court,  on  substantial  evidence,  found  against 
their  contention. 

3.  The  point  is  made  that  there  Is  nothing 
in  the  two  contracts  to  indicate  who  are 
members  of  the  firm  of  Stark  Bros.,  and 
hence  there  is  no  grantee  named  and  the  le- 
gal title  did  not  pass.  In  Arthur  v.  Weston, 
22  Mo.  379,  the  question  was  whether  a  deed 
from  Azariah  Holcomb  to  W.  W.  Phelps  & 
Ca  would  take  effect  as  a  legal  conveyance 
of  land  to  Phelps,  Cowdrey,  and  Whltmore, 
the  persons  composing  the  partnership,  upon 
proof  of  ttiat  fact  It  was  ruled  that  it  could 
not  In  Rlffel  t.  Land  &  Lumber  Co.,  81 
Mo.  App.  178,  it  is  said:  "If  none  of  the 
Individual  names  of  the  copartnership  ap- 
pear in  the  deed,  *  *  *  it  must  fail  to 
carry  the  legal  title  to  the  land,"  etc.  Plain- 
tiffs do  not  claim  they  acquired  the  legal 
title  to  the  land,  but  only  claim  that  they 
acquired  an  equitable  Hen  and  that  on  proof 
(which  they  made)  of  the  members  com- 
posing the  partnership,  they  were  entitled  to 
have  their  equitable  mortgage  foreclosed.  In 
Arthur  v.  Weston,  snpra,  the  court  at  page 
378  of  22  Mo.,  said:  "We  must  not  however, 
be  misunderstood.  Our  present  decision  re- 
fers to  the  transfer  of  the  legal  estate  only, 
and  does  not  touch  the  equitable  rights  of 
the  parties  growing  out  of  the  transaction." 
Jones  says:  "The  attempt  to  create  a  secur- 
ity in  l^:al  form  upon  specific  property  hav- 
ing failed,  effect  is  given  to  the  intention  of 
the  parties,  and  the  lien  enforced  as  an  equi- 
table mortgage.  *  *  *  Aa  stated  by  Judge 
Story,  'If  a  transaction  resolve  Itself  into  a 
security,  whatever  may  be  its  form,  and 
whatever  name  the  parties  may  choose  to 
give  it  It  is  in  equity  a  mortgage.'  Effect 
has  been  given  in  this  way  to  a  deed  of  trust 
in  which  the  name  of  the  trustee  was  ac- 
cidentally omitted ;  to  one  from  which  a  seal 
was  omitted  by  mistake,"  etc.  1  Jones  on 
Mortgages,  1 168.  In  Sprague  v.  Cochran,  144 
N.  T.,  loc.  clt  112,  38  N.  B.  1001,  the  court 
said:  "l%ere  can  be-  no  doubt  upon  the  au- 
thorities that  where  one  party  advances  mon- 
ey to  another  upon  the  faith  of  a  verbal 
agreement  by  the  latter  to  secure  its  pay- 
ment by  a  mortgage  upon  certain  lands,  but 
which  is  never  executed,  or  which,  if  exe- 
cuted, is  so  defective  or  informal  as  to  fall 
in  effectuating  the  purpose  of  its  execution, 
equity  will  Impress  upon  the  land  Intended 
to  be  mortgaged  a  lien  in  favor  of  the  cred- 
itor who  advanced  the  money  for  the  security 
and  satisfaction  of  his  debt"  That  Kirkley 
Intended  to  give  plaintiffs  a  mortgage  on 
his  land  as  security  for  the  purchase  price 
of  tbe  trees  does  not  admit  of  doubt    The 


fact  that  it  failed  in  legal  effect  on  account 
of  the  obscurity  in  tbe  name  of  tbe  mort- 
gagee cannot  defeat  the  equitable  quality  of 
the  lien  on  proof  of  who  was  intended  to  be 
benefited  by  the  mortgage 

4.  It  is  contended  that  the  contracts  in  the 
form  of  a  mortgage  were  not  properly  ac- 
knowledged, and  although  recorded  did  not 
import  notice  to  defendants.  The.  acknowl- 
edgment to  tbe  second  contract  is  in  statu- 
tory form.  The  acknowledgment  to  the  first 
one  is  as  follows: 

"State  of  Missouri,  Connty  of  Butler — ss.: 
"On  this  the  thirtieth  day  of  June,  1893, 
personally  appeared  before  me  Alfred  Kirk- 
ley known  to  me  to  be  the  person  whose 
name  is  assigned  to  the  above  contract  and 
acknowledged  it  to  be  bis  act  and  deed. 

"In  testimony  wherebf,   I  have  hereunto 
set  my  hand  and  aflSxed  my  official  seal  at 
my  office  in  Beaver  Dam  township  the  day 
and  year  first  above  written. 
"T.  S.  a  Asher,  J.  P.  [Seal.],  Notary  PubUc. 
"[Seal.]    My  term  expires  1894." 

The  word  "assign"  Instead  of  tbe  word 
"sign"  is  usecTto  state  that  Kirkley  signed 
the  instrument  This  was  evidently  a  mere 
slip  of  the  pen  in  the  hands  Ot  the  officer 
who  took  the  acknowledgment  and  ought  not 
be  held  as  debarring  the  instrument  from 
record.  But  aside  from  this,  this  objection 
Is  made  here  for  the  first  time.  No  such  ob- 
jection was  made  to  the  form  of  acknowledg- 
ment on  the  trial,  and  the  answer  does  not 
allege  that  defendants  are  purchasers  in  good 
faith,  without  notice,  and  for  a  valuable  con- 
sideration, nor  did  either  of  the  defendants 
testify  that  he  was  a  purchaser  without  no- 
tice of  plaintiffs'  equities.  But  as  plaintiffs 
alleged  that  defendants  bought  with  actual 
notice.  It  is  contended  that  it  devolved  upon 
them  to  prove  that  allegation.  After  alleging 
the  execution  and  acknowledgment  of  the 
contracts,  and  where  and  when  they  were 
recorded,  and  the  interest  plaintiffs  acquired 
thereby,  the  petition  alleged  that  defendants 
accepted  their  deed  with  full  knowledge  of 
the  plaintiffs'  debt  and  tbe  lien  upon  the 
above-described  real  estate.  The  recording  of 
the  instruments  imported  notice  to  all  per- 
sons of  their  contents,  and  defendants  being 
subsequent  purchasers  are  deemed  in  law 
and  in  equity  to  tiave  purchased  with  notice 
(Rev.  St  1899,  f  924  [Ann.  St  1906,  p.  846] : 
Digman  v.  McCoUum,  47  Mo.  372;  Geer  v 
Lumber  &  Mining  Co.,  134  Mo.  85,  34  S.  W. 
1099,  56  Am.  St  Rep.  489);  and  plaintiffs 
made  out  their  case  when  they  showed  the 
contracts  sued  on  had  been  signed  and  ac- 
knowledged by  Kirkley  and  recorded  prior 
to  the  acquisition  by  defendants  of  any  In- 
terest in  the  land.  Defendants  introduced  no 
evidence  sufficient  in  our  minds  or  to  the 
mind  of  the  chancellor  to  overthrow  this 
prima  facie  case. 

Discovering  no  reversible  error  in  the  rec- 
ord, the  Judgment  is  affirmed.    All  concur. 
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RILEY- WILSON  GROCER  CO.  T.  SEY- 
MOUR CANNING  00. 
(St  Louis  Coart  of  Appeals.    Missouri.    March 
8,  nOS.) 

1.  SAUBS— BbEAOH   BT  SELLEB— iRSTBTTCnONS. 

In  an  action  for  breach  of  a  contract  to  sell 
tomatoes,  where  the  contract  provided  that  the 
seller  should  not  be  liable  for  fulfillment  "in 
the  event  of  total  failure  or  destruction  of 
crop,"  an  instruction  that  by  a  total  failure  of 
crop  was  meant  that  no  tomatoes  at  all  were 
produced  "in  the  territory  from  which  defend- 
ants expected  to  secure  their  supply  of  tomatoes" 
was  erroneous  as  confining  the  failure  of  crop  to 
the  vicinity  of  the  cannery  without  taking  ac- 
count of  what  the  purchaser  understood  the  ex- 
pression to  mean. 

2.  CONTBACTS   —   NONFERFOBMANCS— EXCUSB— 
IMFOSSIBILITT    OF    PEBFORUANCE. 

Where  a  contract  is  made  without  qualifica- 
tion or  exception,  impossibility  of  performance 
is  no  defense  to  an  action  for  breach. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Diff. 
vol.  11,  ContracU,  |  1444.J 

3.  Save— CoNSTBucnoN— Undebstandiro  or 
Parties. 

The  obligation  of  a  contract  cannot  be  con- 
fined within  tbe  limits  of  what  one  party  under- 
stood it  to  mean,  unless  it  is  shown  that  such 
limits  coincide  with  what  must  be  assumed  to 
,  have  been  the  intention  of  the  other  party,  tak- 
ing into  consideration  the  expressions  used  and 
the  attendant  circumstances. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  |  7i53.] 

4.  Evidence— Paboi,  Evidence  —  Ambiguous 
Contracts. 

A  written  contract  for  the  sale  of  tomatoes, 
providing  that  "in  the  event  of  total  failure  or 
destruction  of  crop"  the  seller  shall  not  be  lia- 
ble, is  uncertain  on  its  face,  and  evidence  is 
admissible  to  show  over  what  territory  the  par- 
ties understood  the  crop  must  fail  in  order  to 
excuse  the  seller  from  delivering  as  agreed. 

[Ed.  Note.— For  cases  in  point  see  Cent  DiK. 
vol.  20,  Evidence,  f  2129.] 

5.  Sales— Bbeach  bt  Selleb— Question  fob 
Jury. 

In  an  action  by  a  buyer  for  breach  of  a 
contract  to  sell  tomatoes,  which  provided  that 
the  seller  should  not  be  liable  for  fulfillment  of 
this  contract  in  the  event  of  "total  failure  or 
destruction  of  crop,"  where  the  evidence  tended 
to  show  a  total  crop  failure  in  the  entire  vicin- 
ity of  the  seller's  canning  factory,  plaintiff  was 
not  entitled  to  a  peremptory  instruction  for  a 
verdict  in  its  favor. 

6.  Trial— Instbuctions—Abgument. 

An  instruction  asked  by  plaintiff  which  ad- 
vised the  jury  that  they  should  determine  wheth- 
er there  was  a  crop  failure  by  taking  into  con- 
sideration the  number  of  tomatoes  packed  by 
defendants,  and,  if  they  found  there  was  a 
substantial  quantity  packed,  should  find  there 
was  not  a  total  failure  of  the  crop  within  tbe 
meaning  of  the  contract  was  an  unwarranted 
argument   on  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  8  561.] 

7.  Sales— Bbeacu   of   Oohtbact— Qubstion 

FOB   JUBT. 

The  fact  that  800  cases  of  tomatoes  were 
grown  where  35.000  cases  were  usually  grown  on 
the  same  land  does  not  compel  a  finding  that  the 
crop  did  not  fail  within  the  meaning  of  a  con- 
tract releasing  the  seller  in  case  of  total  failure 
or  destruction  of  crop,  but  the  matter  was  for 
the  jury. 

8.  Same  —  Constbuction  —  Diffbbbnt  Con- 

TBACT8. 

A  contract  to  sell  tomatoes  provided  that 
tha  seller  should  "not  be  held  liable  for  fulfill- 


ment of  this  contract  In  the  event  of  total  fail- 
ure or  destruction  of  crop."  A  few  days  later 
two  other  contracts  were  entered  into  betweea 
the  same  parties,  similar  to  the  first,  except  that 
the  seller  vras  not  to  be  liable  for  delivery  "of 
more  than  75  per  cent,  of  this  order  in  case  of 
inability  to  Qll  order  in  full,  owing  to  a  partial 
or  complete  destruction  of  crops."  Held,  that 
the  exceptions  in  the  later  contracts  may  be 
treated  as  a  fact  or  circumstance  to  aid  in  the 
interpretation  of  the  first  one. 

9.  Customs  and   Usages— Constbcctioic   or 
Contract— Intent. 

The  intention  of  parties  to  agreements  ia 
usually  founded  on  tbe  general  course  of  affairs, 
and  this  is  especially  true  in  commercial  con- 
tracts, which  are  often  written  in  abbreviated 
forms  and  to  be  interpreted  by  reference  to 
usage. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
voL  15,  Customs  and  Usages,  H  30-33.] 

10.  Sales — Contract— Constbuctiow  —  QtTE»- 

TION   FOB   JUBT. 

A  provision,  in  a  contract  to  sell  tomatoes, 
that  tbe  "seller  shall  not  be  held  liable  for  ful- 
fillment of  this  contract  in  the  event  of  total 
failure  or  destruction  of  crop,"  is  too  Indefinite 
for  construction  by  the  court  in  the  absence  of 
undisputed  facts,  and  should  be  left  to  the  Jury. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  43,  Sales,  }  248.] 

Appeal  from  Circuit  Court,  Webster  Oooii- 
ty ;  Argus  Coz,  Judge. 

Action  by  the  Ryley-Wilson  Grocer  Com- 
pany against  the  Seymour  Canning  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed. 

G.  M.  Sebree,  for  appellant. 

OOODE,  J.  On  May  29,  1905.  plaintiff,  an 
Incorporated  company,  entered  Into  a  con- 
tract with  the  defendants,  a  partnership  com- 
posed of  30  or  40  members,  for  the  purchase 
of  1,500  cases  of  tomatoes.  The  contract  was 
in  writing,  and  reads  as  follows : 

"Seymour,  Mo.,  May  29,  1905. 
"Sold  Ry ley-Wilson  Grocer  Company,  Kan- 
sas City,  Mo.,  for  the  account  of  Seymour 
Canning  Co.,  Seymour,  Mo.,  1500  cases  Stand- 
ard 3-lb  tomatoes,  1905  pack,  70  cents  per 
doz.  f.  o.  b.  the  factory.  12-1.2  ct  to  Kansas 
City,  Mo.,  or  at  10  cts.  to  Pittsburg,  Kas. 

"Terms  cash,  less  1-1.2  per  cent  In  ten 
days. 

"75  per  cent  delivery  guaranteed.  6  months 
guarantee  against  swells  from  date  of  In- 
voice. 
"Shipment  when  packed. 
"Seller  shall  not  be  Itield  liable  for  folflll- 
ment  of  this  contract  In  tbe  event  of  total 
failure  or  destruction  of  crop,  or  destruction 
of  cannery  by  the  elements. 

"Seymour  Canning  Company,  Seller, 

"Accepted  A.  H.  Davis. 
"Ryley-Wllson  Grocer  Co.,  Buyer, 
"Accepted  H.  I.  Wilson." 

On  June  17,  1905,  the  parties  entered  Into 
two  other  contracts  In  writing,  by  the  first 
of  which  plaintiff  purchased  and  defendant 
sold  1,000  cases  of  tomatoes,  and  by  the  oth- 
er contract  plaintiff  purchased  and  defend- 
ants sold  500  cases  of  tomatoes.  The  two 
contracts  of  June  17th  are  similar  to  the  one 
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of  May  29tb,  save  the  exception  to  the  liabil- 
ity of  the  defendants  for  nonperformance 
contained  In  the  last  two  contracts,  which 
reads  as  follows: 

"Seller  not  liable  ft>r  delivery  of  goods  In 
case  of  destmction  of  cannery,  and  not  liable 
for  delivery  of  more  than  76  iter  cent,  of  thU 
order  In  case  of  Inability  to  fill  order  In  full, 
owing  to  partial  or  complete  destruction  of 
crops  by  hall,  drought  or  any  unavoidable  ac- 
cident or  casualty." 

This  action  was  instituted  in  three  counts 
for  damages  for  the  nonperformance  by  de- 
fendants of  the  three  agreements.  In  the 
first  count  plaintiff  demands  damages  in  the 
sum  of  $1,275,  in  the  second  of  $850,  and  in 
the  third  of  $425.  It  will  be  observed  that 
3,000  cases  of  tomatoes  were  sold  in  all,  1,500 
under  the  contract  of  May  29th,  and  1,600 
under  the  two  contracts  of  June  17th.  The 
defense  set  ap  In  the  answer  was  based  on 
the  exceptions  to  defendants'  obligation  to 
perform  embodied  in  the  respective  contracts. 
It  Is  alleged  in  the  answer  that  the  crop  in 
the  vicinity  of  the  cannery  of  the  defendants 
was  a  total  failure  during  the  season  of  1906, 
because  of  extremely  wet  weather  and  other 
unavoidable  conditions  of  the  elements ;  that 
these  conditions  resulted  in  the  destruction 
of  the  tomato  crop  in  the  vicinity,  and  there- 
fore defendants  were  unable  to  perform  the 
contracts,  and  were,  by  the  terms  thereof, 
released  from  performance.  The  reply  was 
a  general  denial.  It  was  proved  the  time  for 
deliveries  ran  from  August  to  December,  ac- 
cording to  the  usual  course  of  business,  but 
some  time  In  September  plaintiff  wrote  de- 
fendants asking  for  shipments  of  tomatoes, 
and  on  September  15th  defendants  wrote  the 
following  letter: 

"Seymonr,  Mo.,  Sept.  15,  1905. 
"Melnrath  Brokerage  Co.,  Kansas  City,  Mo. — 

"Gentlemen :  We  beg  to  say  In  relation  to 
your  letter  of  the  14th  Inst,  that  our  tomato 
crop  was  a  complete  failure;  our  factory 
packed  less  than  two  cars  of  tomatoes.  You 
can  say  to  your  customers  that  they  may  ex- 
pect nothing  from  the  Seymour  Canning  Com- 
pany as  the  tomatoes  did  not  grow  this  year. 

"Very  respectfully,  Seymour  Canning  Co." 

Several  letters  from  the  plaintiff  were  In- 
troduced, which  show  plaintiff  stood  on  the 
letter  of  the  contracts,  and  insisted  on  deliv- 
ery under  each  contract  to  the  amount  of 
75  per  cent  of  the  cases  agreed  to  be  fur- 
nished. No  tomatoes  were  delivered.  It  was 
proved  that,  as  alleged  in  the  answer,  the  to- 
mato crop  In  the  vicinity  of  Seymonr,  In 
Webster  county,  where  the  cannery  of  de- 
fendants Is,  was  8  failure  during  the  season 
of  1905,  on  account  of  unfavorable  crop  con- 
ditions, principally  the  excessive  rainfall. 
After  these  contracts  were  entered  into,  the 
defendants  made  contracts  for  the  raising  of 
tomatoes  with  farmers  in  the  vicinity,  most- 
ly members  of  the  defendant  firm.  These 
contracts  called  in  the  aggregate  for  260  acres 


to  be  planted  in  tomatoes,  and,  according  to 
the  yield  of  an  average  season,  there  would 
have  been  grown  and  gathered  on  this  acre- 
age 35,000  cases  of  tomatoes,  or  more.  So 
unfavorable  was  the  season  that  only  about 
800  cases  were  gathered  on  the  entire  acre- 
age, and  the  evidence  goes  to  show  that  on 
from  two-thirds  to  one-half  of  It  not  a  toma- 
to was  ripened  or  gathered.  A  little  over 
2  per  cent  of  an  average  crop  was  raised. 
But,  as  said,  defendants'  cannery  put  up 
about  800  cases,  and  these  were  tendered  to 
plaintiff  In  partial  discharge  of  defendants' 
obligation  under  the  two  contracts  of  June 
17th.  These  contracts  called  for  1,500  cases, 
but  defendants  were  only  bound  to  deliver 
75  per  cent  of  that  quantity  In  case  of  a  to- 
tal or  partial  failure  of  the  crop.  Hence  they 
were  only  bound  to  deliver  1,125  cases.  They 
offered  to  pay  plaintiff's  loss  on  the  remain- 
ing 325  cases  if  the  800  cases,  which  contain- 
ed the  entire  tomato  crop  of  the  vicinity, 
were  accepted;  but  plaintiff  refused  to  ac- 
cept them.  It  seems  to  have  been  part  of 
the  tender  by  defendants  they  should  be  re- 
leased from  liability  under  the  first  contract 
of  May  29th.  It  will  be  observed  said  con- 
tract provided,  defendants  should  not  be 
bound  for  Its  fulfillment  In  the  event  of  a 
total  failure  or  destruction  of  the  crop  by  the 
elements;  whereas  the  other  two  contracts 
bound  defendants  to  deliver  75  per  cent,  of 
the  stipulated  quantity,  even  If  there  was  "a 
partial  or  complete  destruction  of  the  crop 
by  hall,  drought  or  any  unavoidable  acci- 
dent or  casualty."  Because  of  the  different 
stipulations  of  the  contracts  regarding  the 
liability  of  the  defendants  In  the  event  of  a 
crop  failure,  defendants  claimed  they  were 
not  bound  to  deliver  any.  tomatoes  under  the 
first  contract  as  there  was  a  total  failure  of 
the  crop,  but  admitted  they  were  bound  to  de- 
liver 75  per  cent,  of  the  quantities  stipulated 
In  the  other  two  contracts.  The  court  in- 
structed the  Jury  to  return  a  verdict  for  de- 
fendants on  the  second  and  third  counts  of 
the  petition,  or  on  the  two  contracts  of  June 
17th,  which  was  done,  and  the  propriety  of 
the  recovery  on  these  two  counts  is  not  in 
question  on  the  appeal. 

Regarding  the  liability  of  the  defendants 
on  the  first  count — that  Is,  on  the  contract 
of  May  29th — the  Jury  were  instructed  to 
return  a  verdict  for  plaintiff,  unless  they  be- 
lieved from  the  evidence  there  was  a  total 
failure  or  destruction  of  the  tomato  crop,  and 
that  by  a  total  failure  of  the  crop  as  used  in 
the  contract  described  In  the  first  count  of 
the  petition  was  meant  either  that  no  toma- 
toes at  all  were  produced  in  the  territorv 
from  which  the  defendants  empeoted  to  se- 
cure their  supply  of  tomatoes  (italics  ours), 
or  that  if  any  were  produced  the  amount  was 
so  small  as  only  to  amount  to  a  trifle,  and  be 
of  no  consequence  as  compared  with  what 
would  ordinarily  be  produced  in  such  terri- 
tory. The  burden  of  proving  a  total  failure 
of  the  crop  by  a  prepondenince  of  the  evi- 
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dence  was  Imposed  ob  defendants.  Plaintiff's 
counsel  requested  tbe  court  to  Instruct  that, 
in  determining  whether  or  not  there  was  a 
total  failure  of  the  crop,  the  Jury  should 
"take  into  consideration  the  number  of  toma- 
toes packed  by  defendants  and  tbe  number  of 
cases  contracted  by  them  to  plaintiff,"  and 
if  the  Jury  believed  there  was  packed  by  de- 
fendants a  substantial  amount  of  tomatoes, 
with  reference  to  the  amount  called  for  In 
said  contract,  It  should  And  there  was  not  a 
total  failure  of  the  crop  within  tbe  meaning 
of  said  contract,  and  the  verdict  should  be 
for  the  plaintiff  on  the  first  count.  Said 
charge  was  refused.  The  court  also  refused 
to  Instruct  that  if,  during  tbe  season  of  1905, 
there  were  produced  in  the  vicinity  of  de- 
fendants' cannery  800  or  more  cases  of  toma- 
toes then,  as  a  matter  of  law,  there  was  not 
a  total  failure  of  the  crop.  The  Jury  having 
found  a  verdict  for  defendants  on  tbe  first 
count  of  tbe  petition,  error  is  assigned  In  giv- 
ing and  refusing  the  instructions  we  have 
quoted. 

The  instruction  given  for  defendant  errs  In 
confining  the  meaning  of  tbe  expression  "to- 
tal failure  or  destruction  of  crop"  as  used  I9 
tbe  contract  of  May  29th  to  tbe  crop  In  tbe 
vicinity  of  the  cannery  from  which  defend- 
ants expected  to  secure  their  supply  of  to- 
matoes. This  limitation  took  no  account  of 
what  plaintiff  understood  the  expression  to 
mean.  Where  a  party  by  his  own  contract 
puts  an  obligation  on  himself  without  quali- 
fication or  exception,  he  Is  held  liable  for 
nonperformance,  though  i)erformance  becomes 
Impossible.  Whittemore  v.  Sills,  76  Mo.  App. 
248.  These  parties  Introduced  an  exception 
in  case  of  a  failure  of  the  tomato  crop  over  a 
territory  left  undefined.  For  this  exception  to 
come  into  play  and  excuse  defendants  from 
delivering  tbe  tomatoes  as  agreed,  it  was  es- 
sential for  the  crop  to  fail  over  the  territory 
Intended  by  both  parties ;  not  merely  the  ter- 
ritory from  which  defendants  expected  to  get 
their  supply.  This  is  no  more  than  saying 
tbe  contract  means  what  both  parties  Intend- 
ed it  to  mean,  taking  Into  view  the  entire 
situation  and  all  facts  existing  when  it  was 
made — what  It  ought  in  fairness  and  reason 
to  have  been  Intended  to  mean.  The  defend- 
ants entered  Into  contracts  with  some  75 
growers  to  raise  tomatoes  for  their  cannery, 
and  probably  expected  to  get  their  supply 
from  the  territory  planted  by  these  growers ; 
say  250  acres.  But  it  by  no  means  follows 
plaintiff  understood  defendants  were  not 
bound  to  furnish  the  tomatoes  if  the  crops 
planted  by  those  growers  failed.  The  obliga- 
tion of  no  contract  can  be  confined  within 
the  limits  of  what  one  party  understood  it 
to  mean,  unless  it  is  shown  sndi  limits  coin- 
cide with  what  must  be  assumed  to  have  been 
tbe  Intention  of  £be  other  party,  taking  into 
consideration  the  expressions  used  and  the 
attendant  circumstances.  2  Parsons,  Con- 
tracts (9th  Ed.)  •496,  bottom  p.  650;  Tlede- 
man.  Contracts  (5th  Ed.)  p.  2;    Farl^  r. 


Pettis,  5  Mo.  App.  262;  Hax  v.  Hax,  84  Mo. 
App.  306;  and  see  cases  cited  In  opinion  in 
Embry  v.  Hargadine,  etc,  Co.  (Mo.  App.) 
105  S.  W.  777. 

This  Inquiry  occurs  In  tbis  case:  Over 
what  territory  did  both  parties  understand 
the  crop  must  fail  in  order  to  excuse  defend- 
ants from  delivering  the  tomatoes  as  agreed? 
From  reading  the  agreement  it  is  obvious  the 
answer  to  this  question  is  uncertain ;  that  Is 
to  say,  there  is  nothing  in  the  wording  of  the 
instrument  which  defines  the  territory  meant. 
And  perhaps  tbe  uncertainty  appears  on  the 
face  of  tbe  contract  and  is  patent  Yet  we 
do  not  think  It  is  patent  in  the  sense  that 
It  must  cause  the  contract  to  fall  or  the  ex- 
ception to  be  disallowed.  The  old  learning 
that  proof  will  be  received  to  help  a  latent, 
but  not  a  patent,  anftlgulty,  has  been  changed 
in  modem  times,  and  the  rule  Is  now  applied 
so  as  to  let  in  evidence  of  extraneous  facta 
in  aid  of  tbe  meaning  of  contracts  which 
sometimes  are  patently  ambiguous  in  a  meas- 
ure. 2  Parsons,  Contracts,  "pp.  561  et  seq.. 
bottom  page  713  et  seq.  This  is  done  in  order 
to  support  agreements  which  would  otherwise 
fall  for  obscurity;  and  the  courts  will  go  as 
far  as  they  can  in  receiving  evidence  aliunde. 
The  limitation  Is  this:  They  will  not  sub- 
stitute a  contract  for  the  one  the  parties 
made.  Parsons  says  In  this  connection:  "In 
other  words,  if  tbe  contract  which  the  par- 
ties have  made  is  Incurably  uncertain,  the 
law  will  not,  or  rather  cannot,  enforce  it; 
and  win  not,  on  the  pretense  of  enforcing  it, 
set  up  a  different  but  valid  one  in  Its  stead. 
It  will  only  declare  such  a  supposed  contract 
no  contract  at  all,  and  will  leave  the  parties 
to  the  mutual  rights  and  obligations  which 
may  then  exist  between  them.  But,  on  the 
other  hand,  the  law  will  not  pronounce  a  con- 
tract Incurably  uncertain,  and  therefore  null, 
until  It  has  cast  upon  it  all  tbe  light  to  be 
gathered,  either  from  a  collation  of  all  the 
words  used,  or  from  all  contemporaneous 
facts  which  extrinsic  testimony  establishes. 
If  these  make  tbe  Intention  and  meaning  of 
the  parties  certain.  It  may  still  be  an  inten- 
tion which  the  words  cannot  be  made  to  ex- 
press by  any  fair  rendering.  In  tbis  case, 
also,  the  contract  Is  null,  for  it  is  the  words, 
and  not  tbe  intention  without  ttae  words,  that 
must  prevail.  But  If,  whes  tbe  Intention  Is 
thus  ascertained,  it  is  found  that  the  words 
will  fairly  bear  a  construction  which  makes 
them  express  this  Intention,  then  the  words 
win  be  so  construed,  and  the  contract,  in  this 
sense,  or  with  this  interpretation,  will  be 
enforced,  as  the  contract  which  the  parties 
have  made.  The  distinction  and  the  rules 
of  Lord  Bacon  are  therefore  less  regarded 
of  late  than  they  were  formerly.  They  are 
intended  to  enable  tbe  court  to  dlstlngoish 
between  cases  of  curable  and  those  of  nn- 
curable  uncertainty ;  to  c^rry  the  aid  of  evi- 
dence as  far  as  It  can  go  without  making  for 
the  parties  what  they  did  not  make  for  them- 
selves, and  to  stop  there."    2  Parsons  (9tli 
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Bd.)  •561.  Ab  very  InstructlTe  la  this  con- 
nection, w«  quote  from  tbe  opinion  by  the 
Master  of  the  Rolls  In  Ciolpoys  t.  Colpoys, 
Jacobs,  451,  463:  "In  the  case  of  a  patmt 
amblgnlty — ^that  Is,  one  appearing  on  the  face 
of  the  tDBtmment — as  a  general  rule  a  ref- 
erence to  matter  dehors  the  instrument  Is 
forbidden.  It  must,  if  possible,  be  removed 
by  constmction,  and  not  by  averment  But 
in  many  cases  this  Is  Impracticable.  Where 
the  terms  nsed  are  wholly  indefinite  and 
equivocal,  and  carry  on  the  face  of  them  no 
certain  or  explicit  meaning,  and  the  instru- 
ment famishes  no  materials  by  which  the  am- 
blgaity  thus  arising  can  be  removed,  if  In 
such  cases  the  court  were  to  reject  the  only 
mode  by  which  the  meaning  could  be  ascer- 
tained, viz.,  the  resort  to  extrinsic  circum- 
stances, the  instrument  must  become  in- 
operative and  void.  As  a  minor  evil,  there- 
fore, common  sense  and  the  law  of  England 
(which  are  seldom  at  variance)  warrant  the 
departure  from  the  general  rnle,  and  call  in 
the  light  of  extrinsic  evidence.  The  books 
are  full  of  instances  sanctioned  by  the  high- 
est authorities  both  In  law  and  equity.  When 
the  person  or  the  thing  is  designated  on  the 
face  of  the  Instrument,  by  terms  imperfect 
and  equivocal,  admitting  either  of  no  mean- 
ing at  all  by  tiiemselves,  or  of  a  variety  of  dif- 
ferent meanings,  referring  tacitly  or  express- 
ly for  Hbe  ascertainment  and  completion  of 
the  meaning  to  extrinsic  circumstances.  It 
has  never  been  considered  an  objection  to  the 
reception  of  the  evidence  of  those  circamstan- 
ces  that  the  ambiguity  was  patent,  manifest- 
ed on  the  face  of  the  instrament  Whea  a 
legacy  Is  given  to  a  man  by  his  surname,  and 
tbe  Christian  name  Is  not  mentioned,  is  not 
that  a  patent  ambiguity?  Yet,  it  is  decided, 
that  evidence  is  admissible.  So  where  there 
is  a  gift  of  the  testator's  stock  that  is  am- 
bigoous;  it  has  different  meanings  when  used 
by  a  farmer  and  a  merchant.  So  with  a  be- 
quest of  Jewels;  if  by  a  nobleman,  It  would 
pass  all ;  bat  if  by  a  Jeweler,  it  would  not  pass 
those  that  he  had  In  his  shop.  Thus  the 
same  expression  may  vary  In  meaning  ac- 
cording to  the  drcumstances  of  the  testator." 
Having  concluded  the  exception  Is  to  be  en- 
forced, the  next  inquiry  is  as  to  its  meaning: 
What  did  the  parties  intend?  It  is  contended 
for  plaintiff  the  crop  fallnre  most  have  beea 
general,  or,  at  any  rate,  so  extensive  that 
defendants  could  have  bought  oo  tomatoes  in 
the  markets  of  the  couotry  to  pack  and  de- 
liver in  execution  of  thdr  contracts.  This 
contention  appears  to  us  to  be  extravagant; 
for  It  is  highly  improbable  the  parties  con- 
templated such  enterprise  by  the  defendants. 
We  are  pointed  to  the  decision  in  Newell  v. 
New  Holsteln,  etc.,  Co.,  119  Wis.  636,  97 
N.  W.  487,  as  supporting  plaintiff's  theory 
of  the  contract.  But  the  contract  passed  on 
by  tbe  Wisconsin  court  was  unlike  the  one 
before  us.  It  said  nothing  la  words  about  a 
crop  failure,  but  contained  an  exception  read- 
ing as  follows :   "Tt  by  the  destruction  of  the 


cannery  by  fire,  or  if  on  account  of  strikes, 
or  from  any  other  cause  over  Which  the  seller 
has  no  control,  he  is  prevented  from  perform- 
ing this  contract,  he  shall  not  be  liable  for 
any  damages  for  such  failure."  It  was  showa 
the  crop  failed  in  the  vicinity  of  the  Wis- 
consin cannery  and  over  the  eastern  part  of 
the  state  of  Wisconsin,  but  this  fact  was  held 
not  to  exonerate  the  defendant  from  perform- 
ance. The  court  said  that,  in  view  of  the 
facts  and  drcumstances  under  which  the 
agreement  was  made,  the  natural  conclusion 
was  the  parties  did  not  intend  or  understand 
the  defendant  undertook  to  sell  and  deliver 
tomatoes  to  be  grown  in  the  immediate  neigh- 
borhood; for  it  was  left  the  right  to  go  Into 
the  open  markets  and  buy,  pack,  and  deliver 
them  to  the  defendant  under  the  terms  of 
the  contract,  and  was  bound  to  make  ali 
reasonable  efforts  to  secure  the  amount  in 
that  way.  The  exception  in  the  contract  in 
hand  purports  to  release  defendants  from  lia- 
bility In  the  event  of  a  total  failure  of  the 
crop.  It  is  likely  the  parties  had  in  mind  a 
crop  failure  over  some  definite  area,  or  In  a 
certain  region  of  the  country ;  not  a  universal 
failure  which  would  prevent  the  defendants 
from  finding  tomatoes  for  sale  in  any  maritet 
of  the  world,  or  even  the  markets  of  the 
United  States.  We  are  reasoning  about,  but 
not  deciding,  this  question,  because  the  excep- 
tion Is  expressed  In  ambiguous  terms,  and  facts 
which  would  elucidate  Its  meaning  were  not 
pat  in  proof.  Moreover,  as  we  shall  point  out 
below,  the  solution  Is  likely  for  the  triers  of 
the  fact  What  we  decide  is  that  the  court 
erred  in  Instructing  regarding  the  meaning 
of  total  failure  or  destruction  of  the  crop, 
In  confining  the  failure  to  the  territory 
from  which  defendants  expected  to  get  their 
supply.  We  do  not  hold  error  occurred  in  re- 
fusing the  instructions  requested  by  plaintiff, 
some  of  which  were  covered  by  those  given. 
Plaintiff  was  not  entitled  to  a  peremptory  In- 
struction for  a  verdict  In  its  favor,  because 
the  evidence  tended  to  show  a  total  crop 
failure,  not  only  in  the  fields  planted  by  tbe 
growers  with  whom  defendants  made  con- 
tracts, but  in  the  entire  vicinity  of  Seymour. 
The  Instruction  asked  by  plaintiff  which  ad- 
vised the  Jury  they  should  determine  whether 
there  was  a  crop  failure,  by  taking  into  con- 
sideration the  number  of  tomatoes  packed  by 
defendants,  and.  If  they  found  there  was  a 
substantial  quantity  packed,  should  find  there 
was  not  a  total  failure  of  the  crop  within  the 
meaning  of  the  contract,  was  an  unwarranted 
argument  on  the  evidence,  and  set  up  a  false 
criterion  of  what  was  meant  by  a  failure  of 
the  crop.  The  fact  that  800  cases  of  tomatoes 
were  grown  where  35,000  cases  were  usually 
grown  would  not,  of  itself,  compel  a  finding 
that  the  crop  did  not  fail ;  but  tbe  Jury  might 
well  have  found  that  if  only  2  per  cent  of 
an  average  crop  was  raised,  the  crop  had  to- 
tally failed,  withhi  the  meaning  of  the  parties. 
It  strikes  us  the  extent  of  the  failuro,  ter- 
ritorially speaking,  which  would  constitute  a 
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total  failure  In  the  sense  of  the  contract  and 
tbe  Intention  of  the  parties,  is  left  so  uncer- 
tain that  probably  It  must  be  determined  by 
a  jury  from  all  the  circumstances  throwing 
light  on  the  question  which  may  be  pat  In 
evidence.  Though  the  interpretation  of  writ- 
ten instruments  is,  in  most  instances,  for  tbe 
court,  this  is  not  universally  true.  If  what 
the  parties  to  an  agreement  meant  depends  on 
extraneous  facts  which  are  in  dispute,  or 
which  would  support  different  inferences,  tbe 
question  of  intention  may  be  referred  to  the 
triers  of  the  fact  Some  facts  are  before  us 
which  point  to  the  conclusion  that  plaintlfC 
did  not  understand  tbe  crop  failure  must  be 
so  widespread  as  to  render  tomatoes  unpur- 
chasable  in  any  market  of  the  country.  The 
two  contracts  of  June  17th,  though  they  bound 
defendants  to  deliver  75  per  cent,  of  the  stip- 
ulated quantity  in  case  of  a  total  or  partial 
failure  of  the  crop,  contain  an  exception  as 
to  the  remaining  25  per  cent,  if  the  failure 
was  due  to  the  destruction  of  tbe  crop  by 
"hail,  drought  or  any  unavoidable  accident  or 
casualty."  Now,  the  use  of  the  word  "un- 
avoidable" in  those  agreements  suggests  that 
the  crop  failure  which  was  to  excuse  perform- 
ance was  one  the  defendants  could  not  avoid, 
thereby  implying  there  might  be  a  failure  of 
crops  for  which  they  would  be  to  blame  and 
which  would  not  excuse  performance.  But 
this  could  not  be  true  unless  tbe  failure  was 
confined  to  territory  over  which  they  might 
have  some  control ;  that  is,  the  vicinity  of  the 
cannery,  or  at  most  the  territory  planted  by 
persons  with  whom  they  made  contracts  and 
with  whom  they  might  have  stipulated  against 
inefficient  cultivation  of  tbe  crop.  Then  if  a 
universal  failure  was  meant,  why  bind  de- 
fendants to  deliver  75  per  cent  of  tbe  quan- 
tity stipulated?  How  could  defendants  do 
this  If  there  was  a  general  fftilure?  It  is 
true  the  contracts  of  June  17th  are  no  part 
of  the  contract  of  May  29tb ;  but  as  the  three 
were  made  about  the  same  time  and  l)etween 
the  same  parties,  the  exception  to  defendants' 
obligation  to  perform,  allowed  in  the  last  two 
contracts,  may  be  treated  as  a  fact  or  cir- 
cumstance to  aid  in  the  interpretation  of  the 
first  one.  Again,  there  may  be  some  usage 
of  business  by  which  such  agreements  are  to 
t>e  interpreted,  or  special  circumstances  in 
this  particular  case  which  would  assist  in 
elucidating  the  meaning  of  the  exception.  A 
vague  exception  like  the  one  In  question,  in- 
serted in  tbe  contract  of  a  small  cannery  In 
a  rural  neighborhood,  far  removed  from  gen- 
eral markets,  might  receive  a  dtlTerent  inter- 
pretation from  one  made  with  an  extensive 
establishment  in  a  great  city  which  was 
known  to  gather  its  tomatoes  for  canning 
from  over  the  whole  country  and  perhaps 
from  foreign  markets.  The  distance  tomatoes 
will  l>ear  shipping  to  be  canned  might  be  a 
circumstance  for  consideration.  The  Intention 
of  parties  to  agreements  is  usually  founded  on 
the  general  course  of  afTairs,  and  this  is  es- 
pecially true  in  commercial  contracts,  which 


are  often  written  In  abbreviated  forms  and  are 
meant  to  be  interpreted  by  reference  to  usage. 
Kauffman  v.  Raeder,  108  Fed.  171,  47  C.  C. 
A.  278,  S4  L.  R.  A.  247.  We  glean  from  the 
record  that  these  defendants  are  merely  a 
group  of  farmers  who  have  established  a  toma- 
to cannery  in  a  small  town,  and  it  Is  not  un- 
reasonable to  believe  both  parties  to  the 
agreements  knew  defendants  depended  on  to- 
matoes grown  in  tbe  neighborhood  for  the  ful- 
fillment of  their  tmdertaking,  and  inserted 
the  exception  to  the  duty  to  deliver  in  view 
of  such  facts.  The  record  is  barren  of  most 
of  the  circumstances  which  would  elucidate 
the  meaning  of  the  expression  used.  Unless 
proof  should  be  made  at  another  trial  of  un- 
disputed facts — facts  not  admitting  of  differ- 
ent inferences  as  to  the  intention  of  the  par- 
ties— it  win  be  for  the  Jury  to  say  whether 
there  was  a  total  failure  of  the  tomato  crop 
during  tbe  season  of  1905  over  the  territory 
which  the  parties  meant  should  l>e  embraced 
within  the  scope  of  their  agreement  A  case 
in  which  It  was  left  to  the  Jury  to  determine 
wliat  parties  meant  by  a  term  In  a  contract 
was  Dnrand  v.  Henny,  83  Wash.  38,  73  Pac. 
775.  The  writing  construed  in  said  case  was 
one  by  which  a  party  named  Severance  was 
given  the  exclusive  right  to  haul  freight  for 
the  Red  Line  Transportation  Company  from 
White  Pass,  Alaska,  to  Atlin  City.  The  con- 
tract also  provided  that.  In  case  freight  to 
Atlin  fell  off,  the  Red  Line  Company  would 
give  Severance  tbe  preference  over  others 
in  hauling  freight  controlled  by  said  company 
to  Bennett  and  other  points.  The  question 
was,  what  did  the  parties  mean  by  this  stip- 
ulation? It  appeared  aliunde  the  government 
of  Canada  was  considering  the  question  of 
prohibiting  aliens  from  obtaining  title  to 
placer  mines  about  Atlin  City,  which  action. 
would  likely  reduce  the  quantity  of  freight  to 
be  hauled  to  said  point;  and  the 'court  said 
probably  the  parties  intended,  by  the  stipula- 
tion for  a  preference  in  favor  of  Severance  in 
the  hauling  of  freight  to  other  points,  that, 
in  case  the  freight  to  Atlin  fell  off  In  conse- 
quence of  such  legislation,  he  should  have  a 
preference.  But  the  court  said,  whether  this 
was  true  or  not  there  were  snch  elements  of 
uncertainty  as  to  the  intention  of  the  parties 
as  to  make  their  intention  a  question  for  tlis 
Jury.  The  opinion  cited,  as  in  point  Cnrstens 
V.  Earles,  26  Wash.  676,  67  Pac.  404.  See, 
too,  Wooster  v.  Butler,  13  Conn.  309;  Dent- 
mann  v.  Kllpatrick,  40  Mo.  App.  624,  627; 
Blanke  y.  Dunnermann,  67  Mo.  App.  591; 
Granite  Co.  v.  Milling  Co.,  78  Mo.  App.  622, 
628:  2  Paige,  Contracts,  §  1107.  In  Wilcox 
V.  Baer,  85  Mo.  App.  587,  tbe  question  was 
what  was  meant  by  the  phrase  "traveling  ex- 
penses," in  a  contract  employing  a  commercial 
traveler.  It  was  held  that,  as  the  meaning 
depended  on  evidence  regarding  the  sense  of 
the  phrase  In  commerdaJ  circles,  the  question 
was  for  the  jury  and  not  for  the  court  What 
territory  the  parties  meant  to  be  embraced' 
In  a  total  failure  or  destruction  of  the  tomato 
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crop  depends  altogether  on  the  sense  of  the 
exception  in  trade  usage,  If  it  has  a  sense 
thus  affixed  to  It,  or,  if  not,  on  extrinsic  facts. 
In  either  event  the  meaning  Is  too  Indefinite 
for  this  court  to  pronounce  concerning  It  on 
the  words  used  or  the  evidence  contained  in 
the  present  record. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded.   All  concur. 


FIRST  MAT.  BANK  v.  HALL. 

(St  Lonla  Court  of  Appeals.    Missouri.    March 
3,  1908.) 

BnxB  ARO  Notes  —  Action  bt  Bona  Fide 
pubchases  —  slonatubs  obtained  by 
Pbacd— Negligence. 

One  signing  a  note  la  guilt;  of  negligence, 
■o  that  he  cannot  escape  liability  thereon  to  a 
bona  fide  holder,  on  the  ground  of  his  signature 
being  obtained  by  fraud,  where  he  was  possessed 
of  all  his  faculties,  and,  though  he  could  not 
read,  his  wife  and  three  sons,  who  could  read, 
were  present,  but  were  not  called  on  to  read, 
and  he  did  not  even  require  the  person  who  pre- 
sented it,  and  who  was  a  stranger,  to  read  all  of 
it,  but  thought  he  said  it  was  a  contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §  968.] 

Appeal  from  Circuit  Court,  Howell  Coun- 
ty;  W.  N.  Evans,  Judge. 

Action  by  tlie  First  National  Bank  against 
R.  V.  Hall.  Defendant  was  granted  a  new 
trial,  and  plaintiff  appeals.  Reversed  and  re- 
manded with  directions. 

Orr  &  Luster,  for  appellant 

GOODB,  J.  This  is  an  action  on  a  nego- 
tiable promissory  note  In  the  usual  form. 
dated  May  4,  1904,  for  the  sum  of  $126,  pay- 
able six  months  after  date  to  the  order  of 
F.  R.  Green,  with  Interest  from  date  at  8 
per  cent  In  defense  it  was  set  up  in  a  duly 
verified  answer  that  defendant  did  not  sign 
and  deliver  the  note  to  the  payee,  F,  R. 
Green.  In  addition  to  this  plea  of  non  est 
factum  a  special  defense  was  pleaded,  i.  e., 
that,  if  the  signature  to  the  note  was  de- 
fendant's, it  was  procured  by  fraudulent 
means  by  Green,  the  payee,  and  by  the  sub- 
stitution, at  the  time  defendant's  signature 
was  subscribed,  of  the  note  for  a  contract 
he  believed  he  was  signing,  or  through  some 
other  trick,  scheme,  fraud  or  contrivance 
practiced  to  procure  bis  signature  without 
his  knowledge  or  consent.  The  reply  was 
a  general  denial.  A  verdict  was  returned 
for  plaintiff,  but  afterwards  was  set  aside  by 
the  court  on  the  ground  that  erroneous  in- 
structions had  been  given  In  its  favor.  These 
instructions  advised  the  Jury  in  substance 
that,  if  defendant  signed  the  note  sued  on, 
believing  and  relying  on  the  representations 
of  Green  that  the  paper  was  a  contract  ap- 
pointing defendant  agent,  instead  of  a  prom- 
issory note,  but  defendant  could  have  had 
the  paper  he  signed  read  or  explained  to 
him  by  s<mie  member  of  his  family,  and  neg- 
lected to  do  sok  he  had  omitted  to  observe 


reasonable  care  and  could  not  maintain  the 
defense  that  his  signature  was  procured  by 
misrepresenting  the  contents  of  the  instru- 
ment. 

The  note  is  held  by  plaintiff,  a  banking 
company  doing  business  in  Howell  county. 
The  evidence  shows  plaintiff  purchased  it 
In  due  course  of  business,  for  value,  a  short 
time  after  its  execution.  In  good  faith  and 
without  notice  or  knowledge  of  any  infirmity 
in  the  title  of  Green,  who  negotiated  it  to 
the  bank.  That  plaintiff  Is  a  bona  fide  hold- 
er for  value,  and  purchased  before  maturity 
in  due  course  of  business,  is  not  denied ;  but 
the  defense  relied  on  is  fraud  perpetrated  by 
Green  in  procuring  defendant's  signature. 
The  facts  attending  the  execution  of  the 
note,  stating  them  In  the  most  favorable  light 
for  defendant  the  evidence  will  Justify,  were 
these:  Green,  the  payee,  lived  at  Bentonviile, 
Ark.  In  April  or  May,  1904,  he  was  In  How- 
ell county,  selling  a  patent  hay-baler  and  ap- 
pointing agents  to  sell  the  same.  He  there 
met  defendant,  who  is  a  resident  of  the  coun- 
ty, and  a  transaction  occurred  between  them 
in  which  the  note  in  suit  was  signed.  The 
defendant  Is  a  farmer  who  lives  16  miles  out 
of  West  Plains,  the  county  seat  of  the  coun- 
ty. He  swore  he  could  sign  his  name,  but 
Could  not  read  or  write.  The  entire  evi- 
dence shows  he  knew  nothing  of  Green  at 
the  time  in  question.  Hall  said  Green  came 
to  the  former's  home,  representing  that  he 
(Green)  was  appointing  agents  to  sell  his 
patent  hay-baler,  and  wanted  Hall  to  become 
an  agent  Hall  objected,  saying  he  had  no 
learning ;  but  Green  said  this  would  make  no 
difference,  and  asked  if  three  balers  might 
be  sent  to  Hall.  Green  said,  if  Hall  could 
not  sell  them,  he  (Green)  would  come  and  sell 
them  himself;  that  the  arrangement  would 
cost  Hall  nothing.  Hall  swore  he  bad  no 
Intention  of  signing  a  note,  but  supposed  he 
was  signing  a  contract  about  the  three  bay- 
balers  w^falcb  would  be  sent  bim.  When  tbe 
instrument  was  produced,  he  asked  Green 
what  it  was,  and  the  latter  said  It  was  noth- 
ing but  a  contract  which  he  had  to  send  to 
the  company  so  they  would  forward  the  bal- 
ers. Hall  never  received  tbe  balers  or  beard 
from  Green  afterwards.  He  did  not  positive- 
ly deny  the  signature  to  tlie  note  was  his 
own,  and  really  there  is  no  serious  conten- 
tion as  to  this.  Hall  swoi«  the  paper  pro- 
duced for  him  to  sign  was  larger  than  a  note. 
He  said  Green  left  with  him  two  papers  like 
two  others  which  were  Introduced  in  evi- 
dence as  exhibits.  One  of  these  exhibits 
purported  to  be  a  contract  between  the  Mem- 
phis Machine  Works  and  Green,  by  which 
the  company  covenanted  that  each  hay-bal- 
ing machine  sold  should  be  of  certain  ma- 
terial and  workmanship,  and  also  agreed  to 
obtain  favorable  freight  rates  for  the  ship- 
ment of  machines  from  Memphis.  The  other 
contract  purported  to  be  an  Instrument  by 
which  Green  appointed  Hall  agent  for  the 
sale  of  patent   hay-balers  la  a  designated 
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township  In  Howell  county.  It  recited  Hall 
accepted  the  agency.  Neither  of  these  ex- 
hibits was  signed  by  Hall,  but  he  swore  the 
documents  Green  left  with  him  looked  like 
the  ezbibtts.  Hall  swore  he  did  not  ask  any 
one  but  Oreen  to  read  the  paper  before  sign- 
ing It,  and  that  Green  only  read  part  of  It ; 
did  not  read  It  all.  He  swore  further  he  did 
not  ask  any  one  of  his  family  to  read  It ;  that 
his  wife  was  there,  and  she  could  read  a  lit- 
tle; three  of  his  boys  were  there.  These 
boys  could  read.  The  boys  were  26,  22,  and 
13  years  old,  respectively.  He  said  he  did 
not  think  It  necessary  to  ask  any  of  the 
family  to  read  the  paper  before  signing  It, 
as  he  had  not  bought  anything  from  Green. 
Hall  said:  "I  signed  a  paper  I  think  be  said 
was  a  contract  about  these  three  machines." 
One  of  Hall's  sons,  who  was  present  at  the 
time,  swore  Green  came  to  the  house,  and 
asked  defendant  for  the  machines  and  to 
sign  up  a  contract;  never  said  anything 
about  a  note;  that  witness'  father  (defoid- 
ant)  was  to  sell  the  machines  and  not  pay  for 
them  until  they  were  sold ;  that  was  all  the 
talk.  When  Green  produced  the  contract  to 
be  signed,  defendant  did  not  want  to  sign  It, 
and  Green  said:  "It  was  nothing  but  a  con- 
tract between  him  and  father ;  that  he  would 
keep  one  and  give  father  one;  and  he  said 
there  was  no  money  to  be  paid  until  the  ma- 
chines were  sold."  Witness  saw  bis  father 
sign'  his  name  twice.  Witness  could  read; 
said  the  signature  to  the  note  In  suit  looked 
like  his  father's ;  saw  his  father  take  a  pen 
and  sign  his  name. 

The  foregoing  is  substantially  all  the  evi- 
dence in  the  case.  The  defense  invoked  Is 
the  doctrine  declared  In  Shirts  v.  Overjohn, 
60  Mo.  305,  and  other  cases  wherein  a  party 
sought  to  be  charged  on  a  bill  or  note  in- 
tended to  bind  himself  by  some  obligation  In 
writing,  and  signed  his  name  to  what  he  sup- 
posed to  be  the  obligation  he  Intended  to  ex- 
ecute, but  was  led  to  sign  by  fraudulent  rep- 
resentations as  to  the  nature  of  the  Instru- 
ment or  its  contents.  Whatever  the  rule  may 
be  elsewhere,  It  cannot  be  doubted  that  the 
decisions  In  this  state  exonerate  from  lia- 
bility, even  in  an  action  by  an  Innocent  hold- 
er for  value,  the  signer  of  a  bill  of  exchange 
or  promissory  note  whose  signature  was  pro- 
cured through  fraudulent  practices,  which  de- 
ceived him  regarding  the  instrument  or  its 
contents,  if  he  was  not  himself  remiss  In 
falling  to  learn  the  contents.  The  note  In 
suit  was  given  prior  to  the  enactment  of 
the  negotiable  Instrument  act  of  1906  (Laws 
1005,  p.  24S),  and  we  need  not  determine 
whether  said  act  has  changed  the  law.  In 
our  opinion  the  undisputed  evidence  shows 
defendant  was  guilty  of  gross  carelessness. 
It  Is  true  he  could  not  read,  but  his  three 
sons  and  wife  were  at  hand  who  could  read. 
It  was  his  plain  duty  to  call  on  them  to  ap- 
prise him  of  the  contents  of  the  Instrument 
presented  for  his  signature  before  he  signed 
It     His  own  testimony  proved  he  did  not 


even  require  Green  to  read  all  ttie  paper 
he  signed  before  he  alBxed  his  signature; 
and  he  said  he  thought  Green  said  It  was  a 
contract  Such  carelessness  cannot  be  ex- 
cused at  the  expense  of  an  Innocent  holder 
of  negotiable  paper.  No  fact  appears  which 
mitigates  defendant's  negligence  In  not  hav- 
ing the  paper  read  to  bim  by  some  member 
of  his  family  who  was  present,  or  at  least 
read  In  full  by  Green.  Defendant  was  not 
shown  to  have  been  Infirm  In  mind  or  body : 
but  on  the  contrary,  was  in  full  enjoyment 
of  his  faculties  and  of  good  intelligence.  No 
relation  of  confidence  or  trust  existed  be- 
tween blm  and  Green,  for  all  the  drcnm- 
stances  show  the  latter  was  an  entire  stran- 
ger to  defendant  until  this  visit  We  do  not 
say  that  in  every  instance  an  illiterate  man 
must  ask  some  one,  other  than  the  party 
seeking  his  signature  to  an  Instrument  to 
read  It  before  he  signs  It  In  the  case  of 
one  dealing  with  an  old  acquaintance  and 
trusted  friend  carelessness  might  not  be  im- 
puted if  the  signer  was  deceived  by  relying 
on  the  representations  of  the  other  party. 
The  facts  before  us  are  different  It  is  gen- 
erally, and  we  believe  universally,  held  to  be 
inexcusable  carelessness  for  a  person  who  can 
read  an  Instrument  to  sign  it  without  read- 
ing; and  in  such  Instances  the  signer,  If  It 
Is  a  negotiable  note,  cannot  defend  against  an 
action  brought  by  an  innocent  holder  on  the 
ground  of  fraud  in  procuring  his  signature. 
If  a  man  cannot  read,  and  members  of  his 
family  are  standing  by  who  can.  It  Is  as  easy 
to  have  them  read  a  paper  as  It  would  be  to 
read  it  blmselt;  and  certainly  when  he  con- 
tenta  himself  with  a  partial  reading  by  a 
total  stranger,  he  is  in  fault  We  are  cited 
to  Kalamazoo  Bank  v.  Clark,  52  Mo.  App. 
593,  as  opposed  to  this  argument,  but  really 
the  opinion  therein  supports  it  That  de- 
fendant's plea  of  fraud  was  submitted  to 
the  Jury,  though  he  might  have  had  his  fam- 
ily read  the  notes  before  signing  them,  be- 
cause the  signing  occurred  away  from  his 
home,  and  he  was  shown  to  be  far  advanced 
in  life,  and  that  his  mental  powers  bordered 
on  imbecility.  Cases  directly  in  point  that 
such  conduct  as  defendant's  establishes  neg- 
ligence as  a  matter  of  law  are  Llndley  v.  Hof- 
man,  22  Ind.  App.  237,  68  N.  B.  471 ;  Fisher 
V.  Von  Behren,  70  Ind.  19,  36  Am.  Rep.  162; 
Baldwin  v.  Barrows,  86  Ind.  351 ;  Mackey  v. 
Peterson,  29  Minn.  298,  13  N.  W.  132,  43  Am. 
Rep.  211 ;  Citizens'  Bank  v.  Smith,  55  N.  H. 
593;  Bedell  ▼.  Herring,  77  Cal.  572,  20  Pac. 
129,  11  Am.  St  Rep.  307. 

The  point  is  made,  against  the  InatructlonB 
for  plaintiff,  that  they  ignored  the  defense 
of  forgery.  It  Is  argued  the  evidence  tended 
to  show  the  note  in  suit  was  detached  from 
some  otber  paper,  and  thereby  became  a 
forgery  under  section  2018  of  the  Revised 
Statutes  of  1899  [Ann.  St  1906,  p.  1344],  de- 
scribing the  crime  of  forgery  by  mutilating 
instruments  or  detaching  parts  of  them  so  as 
to   leave   valid  obligations   against  parties 
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-who  ilgn.  It  is  said,  If  the  Instrument  was 
forged  is  that  manner,  It  Is  void  in  any  one's 
hands.  We  find  no  evidence  tending  to 
proTe  the  note  in  suit  had  been  detached 
from  some  other  document,  nor  was  such  a 
defense  submitted  in  the  Instructions.  Those 
requested  by  defendant's  own  counsel  show 
the  defoiaes  were  either  that  the  signature  to 
the  note  was  not  genuine,  or,  if  It  was,  that 
it  was  procured  by  misrepresentations  regard- 
ing the  effect  of  the  paper. 

We  hold  the  eyldence  bad  no  tendency  to 
make  good  a  defense,  and  the  order  granting 
a  new  trial  Is  overruled,  and  the  cause  re- 
manded with  a  direction  to  the  court  to  enter 
judgment  in  accordance  with  the  verdict 
All  ooncor. 


STATE  T.  SCHENKEL. 

<St  Louis  Court  of  Appeals.    MissoarL    Uarch 
8,  1906.) 

L  TunNFIKKS  AHD  TOIX  BOADS— SufjrioisN- 
or  or  RoA!>— STATTjToar  Width. 

The  fact  that  the  topography  of  the  conn- 
try  makes  it  necessary  at  some  points  to  con- 
stroct  a  toll  road  less  than  the  width  the  stat- 
ute prescribes  will  not  justify  a  court  in  hold- 
ing tliat  tliere  has  not  been  sabstantial  per- 
formance of  the  statutory  requirements. 

2.  Sams— TOI.I.S— LiABiLrrr  to  Pat— Refus- 

AIt-OBOUNDS. 

One  who  uses  a  toll  road  may  not  refuse 
payment  for  the  use  on  account  of  the  road's 
eondition,  this  being  cause  for  the  interference 
of  public  officials,  and  though  the  Leeislature 
may  prohibit  the  taking  of  tolls  until  toe  prop- 
erty IS  up  to  a  certain  standard,  or,  if  it  falls 
-ont  of  repair,  may  make  its  proper  construction 
and  maintenance  conditions  precedent  to  the 
eollection  of  tolls  against  the  objection  of  travel- 
ers, sueh  an  inliibitlon  will  not  l>e  deduced  from 
language  In  a  charter  or  public  statute  merely 
prescribing  specifications  for  the  construction  of 
the  property. 

3.  HlOHWATS— EnABLISHlIXNT   BT  StATUTK— 

C0U.ATEBAI.  Attack. 

Wliere  the  Legislature  has  intrusted  the 
opening  and  control  of  highways  to  the  discre- 
tion and  wisdom  of  the  county  courts,  other 
courts  cannot  interfere  with  a  county  court's 
decision  whether  tiie  public  welfare  requires  the 
establishment  of  a  proposed  road. 

4.  Toix  Boads— Reoulation   and  TTsb  roB 

TSAVKL— GOIXBCTION  AND  ENFOBCBUKNT  OV 

Tolls. 

Bev.  St  1899,  H  9547,  9548  [Ann.  St.  1906, 
p.  4S69],  provide  tluLt  the  control  of  graveled 
roads  constructed  by  corporations  whose  char- 
ters liave  expired  shall  vest  in  the  county  court, 
which  shall  nave  iMwer  to  collect  tolls  for  the 
maintenance  and  improvement  of  such  roads, 
provided  they  conform  to  the  requirements  of 
section  M76  (Ann.  St  1906,  p.  4349],  which 
reqnlres  substantial  bridges  and  culverts  at  all 
water  courses.    The  statutes  do  not  expressly 

?>teclttde  flte  county  court  from  collecting  toil 
or  a  road  not  up  to  the  requirements.  The  or- 
der of  a  oonntv  court  In  tsking  over  a  road  and 
erdering  tolls  for  Its  use  recited  the  facts  essen- 
tial to  tiM  court's  jurisdiction,  that  the  charter 
of  the  proprietary  company  had  expired,  and 
that  the  road  possessed  "sJl  the  statutory  re- 
quirements as  to  width,  length,  and  improve- 
ment necessary  to  toll  roads/'  Held,  that  the 
eonrt's  finding  was  conclusive  against  one  who 
refused  to  pay  toll  on  the  ground  that  certain 
streams  are  not  bridged;  the  statutes  merely 
placing  on  the  county  courts  the  responsibility 
of  controlling  and  raising  money  for  the  mainte- 


nance of  toll  roads,  and  not  prescribing  condi- 
tions precedent,  the  breach  of  which  will  war- 
rant refusal  to  pay  tolls. 

5.  HlOHWATS— ESTABUaHKBHT  BT  StATUTB— 

Collatebal  Attack. 

In  injunction  suits  by  property  owners  to 

f>revent  the  opening  of  a  road  through  their 
and,  and  other  collateral  actions,  a  county 
court's  finding  of  the  existence  of  the  facts  per- 
mitting the  opening  of  the  road  is  conclusive, 
even  its  finding  that  notice  had  been  given  to 
the  owner  of  the  land,  when  in  truth  it  had 
not 

6.  JlTDOSfENT— GOLLATBBAL  ATTACK. 

By  omitting  to  provide  a  method  to  review 
the  judgments  of  an  inferior  tribunal,  the  Lieg- 
islature  intended  to  give  finality  to  its  judg- 
ments, instesd  of  laying  them  open  to  collateral 
attack. 

Appeal  from  Circuit  Court  Pihe  County; 
David  H.  Ebj,  Judge. 

Action  by  the  state  of  Missouri  against  E. 
W.  Schenkel  for  refusing  to  pay  toll  for  the 
use  of  a  toll  road.  Verdict  for  plaintiff,  and, 
from  an  order  setting  aside  the  verdict  and 
granting  a  new  trial,  plaintiff  appeals.  Be- 
versed  and  remanded,  with  directions. 

Jas.  E.  Beynolds  and  J.  D.  Hostetter,  for 
the  State.  Ball  &  Sparrow  and  Pearson  & 
Pearson,  for  respondent 

OOODE,  J.  On  December  23,  1903,  the 
county  court  of  Pike  county,  by  its  order  of 
record,  duly  considered,  adjudged,  and  de- 
creed a  certain  gravel  road  In  said  county  ex- 
tending from  the  city  of  Loutslana  to  Ashley 
should  be,  and  the  same  was,  established  anck. 
declared  a  toll  road  under  the  provisions  of 
an  act  of  the  General  Assembly  approved  May 
5,  1899,  and  contained  in  the  Session  Acts  of 
said  year  on  pages  345  and  346.  Said  act 
was  Incorporated  in  the  Bevised  Statutes  of 
1899.  as  sections  9547  and  9548  [Ann.  St.  1906, 
p.  4369],  and  the  former  section  (9547)  was 
repealed  and  a  new  section  enacted  In  lieu 
thereof  by  an  act  of  the  General  Assembly 
approved  April  3,  1901.  See  Session  Acts 
1901,  p.  235  [Ann.  St  1006,  p.  4369].  The 
new  section  (9547)  differed  from  the  first  one 
only  in  providing  it  should  be  the  duty  of 
the  prosecuting  and  circuit  attorneys  of  the 
respective  counties  and  districts  through 
which  such  roads  might  run  to  prosecute 
suits  brought  in  the  name  of  the  state  to  en- 
join and  prohibit  the  private  corporations  to 
which  the  roads  originally  belonged  from 
collecting  tolls.  The  legislation  aa  amended 
may  now  be  found  in  4  Ann.  St  Mo.  1906,  {f 
9547,  9548,  which  read  as  follows: 

"The  control  and  management  of  all  gravel- 
ed or  macadamized  roads  of  this  state  which 
may  have  been  originally  constructed  by  any 
corporation  whether  organized  under  special 
act  of  the  Legislature  or  under  general  law, 
whose  charter  life  has  expired  or  may  here- 
after expire,  shall  Immediately  pass  to  and 
vest  in  the  county  court  of  the  county  in 
which  such  road  may  be  situated,  and  in 
all  cases  where  such  corporation  whose  char- 
ter life  has  expired  by  limitation  or  other- 
wise Is  in  the  possession  of  and  in  control 
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ot such  roads  and  Is  collecting  tolls  tbereon, 
It  shall  be  the  duty  of  the  prosecuting  and 
circuit  attorneys  of  the  respective  counties 
or  circuits  through  -which  such  road  or  roads 
may  run  to  prosecute  suits  in  the  name  of 
the  state  at  the  relation  of  such  attorneys  to 
enjoin,  restrain  and  prohibit  such  corpora- 
tions from  collecting  such  tolls,  and  such 
suits  may  be  prosecuted  in  the  name  or  names 
of  one  or  more  citizens  of  sucli  counties  or 
circuits  who  reside  in  the  vicinity  at  auqb 
roads  and  travel  over  the  same,  and  in  case 
the  circuit  or  prosecuting  attorneys  fall  or 
refuse  upon  request  to  prosecute  the  same, 
any  citizen  may,  in  the  name  of  the  state  at 
the  relation  of  said  citizen,  prosecute  such 
suits  to  the  same  extent  and  In  the  same 
manner  as  the  circuit  or  prosecuting  attor- 
ney could  have  done." 

"Such  county  court  shall  have  power  to 
establish  and  maintain  toll  gates  upon  all 
such  roads  as  may  pass  under  its  control  and 
management,  as  mentioned  in  the  preceding 
section:  Provided,  such  roads  be  more  than 
five  miles  In  length  and  conform  to  the  re- 
quirements prescribed  in  and  by  section  9476, 
Revised  Statutes  Missouri  1889,  and  such 
county  court  shall  have  power  to  fix  and  pre- 
scribe the  rates  of  toll,  which  shall  not  exceed 
the  rates  prescribed  by  section  1230,  Revised 
Statutes  Missouri  1899,  and  to  enforce  the 
collection  from  all  persons  whomsoever  trav- 
elling upon  or  using  such  roads;  and  the 
funds  arising  from  all  tolls  on  such  roads 
shall  be  used  and  applied  In  operating  the 
same,  and  In  the  Improvement  of  such  roads 
and  keeping  same  in  good  repair." 

In  the  order  of  the  county  court  adjudging 
the  gravel  road  from  the  city  of  Louisiana 
to  Ashley  should  be  established  as  a  toll  road, 
the  legislation  we  have  noticed  was  recited, 
and  the  county  court  purported  to  act  under 
and  by  virtue  of  the  authority  of  said  legisla- 
tion. The  court's  order  further  recited  the 
existing  gravel  road  from  the  city  of  Louisi- 
ana to  Ashley,  a  distance  of  about  18  miles, 
was  originally  constructed  by  a  corporation 
organized  under  the  laws  of  this  state  whose 
charter  life  had  long  since  expired,  and  said 
gravel  road  possessed  all  the  statutory  re- 
quirements as  to  width  and  length  and  im- 
provement necessary  to  toll  roads,  wherefore 
it  was  considered,  adjudged,  and  decreed  by 
the  county  court  as  aforesaid  that  the  road 
between  the  points  named  should  be,  and  was 
established  and  declared  to  be,  a  toll  road 
under  the  provisions  of  said  legislation ;  that 
toll  gates  be  placed  at  certain  points,  and 
toll  gatherers  appointed  to  collect  tolls  from 
all  persons  using  the  road  at  rates  which 
were  prescribed  in  the  order;  further,  that 
the  road  be  separated  into  two  parts,  the 
part  from  Louisiana  to  Bowling  Green  to  be 
known  as  the  "Louisiana  &  Bowling  Green 
Gravel  Road,"  and  the  other  part,  leading 
from  Bowling  Green  to  Ashley,  to  be  desig- 
nated as  the  "Bowling  Green  Gravel  Road"; 
that  the  control  and  operation  of  the  road 


should  be  vested  In  two  superintendents  who 
should  hold  their  ofllces  under  the  appoint- 
ment of  the  court,  the  operation  and  manage- 
ment of  the  road  to  be  subject  to  the  super- 
vision of  the  court,  The  superintendents 
were  given  power  to  employ  laborers  to  keep 
the  toll  road.  Including  bridges  and  culverts, 
in  go'od  repair,  and  make  all  necessary  con- 
tracts In  relation  thereto,  subject  to  the  su- 
pervision and  control  of  the  court  What- 
ever funds  were  collected  for  tolls  the  super- 
intendents were  authorized  to  spend  In  re- 
pairing and  operating  the  road,  repairing 
bridges  thereon,  and  keeping  the  road  in 
good  condition  for  the  use  of  the  traveling 
public.  Other  provisions  contained  in  the 
order  need  not  be  recited,  because  they  have 
no  bearing  on  the  decision  of  the  present  case, 
which  is  a  controversy  growing  out  of  the 
refusal  of  the  defendant  to  pay  tolls  on  the 
road  running  between  Louisiana  and  Bowl- 
ing Green,  and  known  as  the  "Louisiana  8e 
Bowling  Green  Gravel  Road."  These  refus- 
als occurred  on  March  14,  1907.  Schenkel 
was  driving  an  oil  wagon  drawn  by  two  hors- 
es over  the  road  on  said  date.  He  put  his 
refusal  to  pay  toll  on  the  ground  the  road 
was  not  of  the  kind  the  statutes  authorized 
the  county  court  to  collect  tolls  on,  inasmuch 
as  it  did  not  comply  with  the  requirements 
of  section  9476  of  the  Revised  Statutes  of 
1899  [Ann.  St.  1906,  p.  4349].  Section  9548, 
which  authorizes  county  courts  to  establish 
and  maintain  toll  gates  on  all  roads  acquired 
under  section  9547 — that  is,  on  all  gravel 
roads  originally  constructed  by  corporations 
whose  charters  have  expired — appends,  as  a 
proviso  to  the  authority  of  the  county  court 
to  establish  and  maintain  toll  gates  on  these 
roads,  certain  conditions,  namely,  the  roads 
must  be  more  than  five  miles  in  length  and 
conform  to  the  requirements  of  section  9476. 
The  latter  section  is  found  in  the  chapter  on 
turnpike  roads.  It  empowers  the  county 
court  of  any  county  in  the  state,  when  satis- 
fled  the  public  interests  will  Justify  it,  to 
appoint  commissioners  to  view, '  survey,  and 
report  for  the  purpose  of  locating  one  or  more 
roads,  beginning  at  the  county  seat  or  other 
eligible  point,  and  running  to  some  point 
within  or  at  the  county  line.  Section  9476 
says  roads  established  under  the  provision  of 
the  article  on  turnpikes  shall  be  not  more 
than  60  feet  or  less  than  40  feet  wide,  with 
at  least  20  feet  of  turnpike,  with  substan- 
tial bridges  and  culverts  at  all  water  courses, 
and  other  specifications  we  need  not  mention. 
The  shortcomings  of  the  road  from  Louisiana 
to  Bowling  Green,  In  comparison  with  the  re- 
quirements of  section  9476,  are  said  to  be  the 
lack  of  bridges  over  four  streams  and  a  road- 
bed less  than  20  feet  wide  In  places,  and  for 
these  deficiencies  the  defendant  refused  to 
pay  toll.  This  action  is  an  Information  by 
the  prosecuting  attorney,  charging  defend- 
ant with  the  commission  of  a  misdemeanor 
in  refusing  to  pay  toll,  and,  though  the  pro- 
ceeding Is  criminal   In  form,   both  partlet 
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acree  It  ts  easentlally  a  dvU  action,  and  re- 
qneot  this  court  to  determine  tbe  main  prop- 
osition of  whether  the  county  court  Is  entitled 
to  collect  tolls  (or  the  use  of  the  road,  with- 
out reference  to  tbe  question  of  whether  the 
proceeding  la  correct.  At  the  conclusion  of 
tbe  evidence  the  court  below  instructed  the 
Jury  to  return  a  verdict  against  the  defend- 
ant, and,  this  having  been  done,  the  court 
set  aside  the  verdict  on  motion  for  new  trial 
without  assigning  any  reason  for  the  ruling. 
Tbe  state  appealed,  and,  as  said,  both  parties 
desire  us  to  pass  on  the  right  of  the  county 
court  to  collect  tolls ;  the  defendant  insisting 
the  public  may  use  the  road  In  Its  present 
condition  free  of  tolls. 

We  will  ignore  the  defense  iMised  on  the  nar- 
rowness of  the  roadbed;  for  we  think  the  evi- 
dence offered  in  support  of  said  defense  does 
not  raise  a  serious  question  against  the  right 
to  take  tolls.  The  roadbed  was  Shown  to  be 
less  than  20  feet  wide  at  one  or  two  points, 
bnt  not  for  a  sufiiclent  distance  to  occasion 
serious  Inconvenience  to  travelers,  or  make 
tbe  road  as  a  whole  fall  short  of  substantial 
conformity  to  the  statute.  As  we  said  In  an 
earlier  opinion  Involving  a  road  like  this  one, 
tbe  fact  that  the  topography  of  the  country 
makes  it  necessary  at  some  points  to  con- 
struct the  road  less  than  the  width  the  stat- 
ute prescribes  will  not  justify  a  court  in 
holding  against  substantial  performance  of 
the  statutory  requirements.  Ashby  v.  Bla- 
berry.  etc..  Road  Co.,  99  Mo.  App.  178,  73 
S.  W.  229.  lliis  defect  Is  not  strongly  In- 
sisted on  by  counsel  as  a  defense.  Four 
streams  or  creeks  cross  the  road  between 
Louisiana  and  Bowling  Green.  One  of  them 
Is  so  small  It  may  be  disregarded  as  needing 
no  bridge.  The  other  three  are  called  creeks 
by  the  witnesses,  and  one  of  them  appears 
to  be  of  considerable  size.  They  are  all  ford- 
able  usually,  but  have  been  known  to  be  so 
deep  when  the  streams  were  in  flood  as  to 
be  dangerous  for  a  while,  and  one  of  the 
banks  of  a  certain  ford  Is  so  steep  it  cannot 
be  mounted  safely,  bnt  vehicles  must  make 
a  slight  detour  around  the  side  of  the  de- 
clivity. Witnesses  spoke  of  bridges  across 
streams  on  the  road,  but  we  understand  three 
streams  are  unbridged.  It  seems  the  trifling 
detour  at  Igo  ford  was  made  after  the  county 
court  took  charge  of  the  road,  because  the  old 
route  over  the  steep  bank  was  dangerous. 
One  witness  said,  the  unbridged  streams  are 
all  right,  though  after  a  rain  they  are  a  little 
swift  until  the  water  goes  down.  This  wit- 
ness said  people  formerly  had  a  little  trouble 
with  tbe  streams,  but  be  never  had  bad  any 
since  he  came  to  the  country,  except  with 
one  ford  a  year  or  so  ago;  that  in  crossing 
the  fords  In  winter  it  was  sometimes  neces- 
sary to  cut  the  Ice.  Another  witness,  who  Is 
one  of  the  snperlntendents  of  the  road,  said 
there  had  not  been  many  times  within  his 
recollection  when  the  creeks  and  streams 
were  not  fordable  by  a  horse  and  buggy; 
very  few  days  when  a  ford  would  prevent 


vehicles  from  crossing,  though  this  bad  hap- 
pened. Tbe  general  trend  of  the  evidence  is 
that,  since  the  county  court  took  possession 
of  tbe  road,  l>oth  the  fords  and  the  roadbed 
have  been  improved.  All  testimony  about 
the  condition  of  the  road  and  the  lack  of 
bridges  was  objected  to  by  plaintiff  and  pro- 
visionally admitted  by  the  court,  which  di- 
rected a  verdict  for  plaintiff,  notwithstanding 
said  evidence;  but,  as  stated,  set  the  verdict 
aside.  The  defendant  testified  he  was  driv- 
ing over  the  road. March  14, 1907,  and  was  re- 
quested by  the  toll  gatherer  to  pay  toll,  but 
refused  to  do  so.  He  told  him  he  would  not 
pay  until  the  condition  of  the  road  was  bet- 
ter, to  keep  an  account  of  his  tolls  until  the 
litigation  which  would  arise  was  disposed  of; 
that  he  could  not  see  why.  If  everybody  paid 
toll,  the  road  was  not  kept  in  better  condi- 
tion. 

One  requirement  of  section  9476  Is  substan- 
tial bridges  and  culverts  at  all  points  where 
a  turnpike  road  crosses  water  Courses.  The 
three  streams  we  speak  of  flow  In  well-de- 
fined channels  of  considerable  size,  and  are 
water  courses,  though  according  to  the  evi- 
dence they  are  easily  fordable  by  a  team  and 
vehicle,  except  on  rare  occasions  of  flood  or 
freshet.  No  proof  was  introduced  to  show 
travel  had  been  impeded  by  high  water  at 
any  time  near  the  date  when  defendant  re- 
fused to  pay  toll.  The  defendant  used  the 
road  continually,  as  did  other  citizens  of  the 
vicinity,  and  he  predicates  his  defense,  not  oo 
damage  or  Inconvenience  suffered  In  waiting 
for  streams  to  subside,  but  on  the  want  of 
authority  in  the  county  court  to  establish 
toll  gates  and  collect  tolls  while  the  streams 
were  unbridged.  He  contends  the  construc- 
tion and  maintenance  of  bridges  over  all  wa- 
ter courses  were  conditions  precedent  to  the 
exercise  of  the  right  given  by  the  statute  to 
erect  toll  gates  and  take  tolls.  Most  cases 
Involving  the  right  to  take  tolls  have  arisen 
between  a  private  company  enjoying  a  toll 
franchise  and  an  Individual  who  used  the 
property  to  which  the  franchise  was  appur- 
tenant Those  adjudications  do  not  furnish 
the  rule  of  decision  for  this  one,  wherein  the 
controversy  is  between  a  tribunal  represent- 
ing the  general  public  and  one  who  uses  the 
property;  but  they  may  be  briefly  noticed  as 
germane  to  the  points  before  us.  Several 
text-writers  are  noncommittal  on  the  ques- 
tion of  whether  a  private  corporatlosi  owning 
a  turnpike  road,  ferry,  or  port  of  entty,  or 
other  property  subject  to  a  toll  franchise, 
may  collect  tolls  for  the  use  of  the  property 
when  it  Is  out  of  repair ;  and  this  Is  no  cause 
for  surprise  in  view  of  the  conflict  In  the  de- 
cisions. But  in  one  treatise  we  have  found  a 
definite  discussion  and  statement  of  the  law 
on  the  subject  5  Thompson,  Corporations, 
I  5932.  This  author  says  the  prevailing  opin- 
ion Is  no  defense  can  be  maintained  against 
the  payment  of  tolls  because  the  company 
owning  the  franchise  has  failed  to  perform 
Its  public  duty  to  keep  the  property  In  re- 
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pair,  bnt  tbe  remedy  for  the  wrong  Is  quo 
warranto  to  forfeit  the  francblae  or  Indict- 
ment Two  different  theories  on  which  this 
doctrine  Is  held  are  expounded.  One  Is  that, 
In  default  of  Interference  by  the  state,  a 
traveler  who  uses  the  road  subjects  himself 
to  tbe  payment  of  tolls,  and  is  estopped  from 
setting  up  In  defense  of  an  action  the  unflt 
condition  of  the  road  for  use.  Another 
theory  Is  that  neglect  of  the  corporation  to 
keep  the  property  in  repair  Is  a  misuser  of 
Its  franchise  which  cannot  be  taken  advan- 
tage of  In  a  collateral  action  by  a  private  In- 
dividual, but  must  be  redressed  by  a  Judg- 
ment of  forfeiture  In  a  proceeding  Instituted 
by  the  state.  Cases  determined  on  either  of 
these  theories  are  but  remotely  In  point  in 
the  case  at  bar,  though  they  hold  that  only 
the  public  authorities,  and  not  an  Individual, 
can  challenge  the  right  to  tolls  on  the  ground 
of  the  imfit  state  of  the  property.  Judge 
Thompson's  treatise  states,  too,  the  contrary 
rule  of  other  courts,  allowing  an  individual 
sued  for  nonpayment  of  tolls  a  defense  If  tbe 
property  is  not  In  the  state  of  repair  it  ought 
to  be.  The  author  gives  tbe  support  of  his 
own  opinion  to  the  latter  rule  for  this  rea- 
son: A  highway  or  other  locus  subject  to 
tolls  in  favor  of  a  company  belongs  to  the 
public,  and  a  citizen  ought  not  to  lay  himself 
liable  for  toll  by  merely  using  the  property 
of  the  public.  If  tbe  company  holding  a  toll 
franchise  appurtenant  to  it  fails  of  its  duty 
to  keep  the  property  in  repair.  But  this  doc- 
trine is  in  conflict  with  the  general  principle 
that  an  abuse  of  corporate  franchises  cannot 
be  made  available  to  a  private  person  in  a 
collateral  action  instituted  against  him  by 
tbe  corporation. 

Aa  they  throw  some  light  on  the  question 
before  us,  but  are  not  in  point,  we  will  cite, 
without  reviewing,  the  cases  wherein  was 
considered  the  right  of  a  private  company 
to  collect  toll  when  the  property  to  which 
the  franchise  was  annexed  was  out  of  re- 
pair. Qulncy  Canal  Co.  v.  Newcomb,  7  Mete. 
(Mass.)  276,  38  Am.  Dec.  778;  Adams  v. 
Beach,  6  Hill  (N.  T.)  271 ;  Stulta  ▼.  Turnpike 
Co.,  48  N.  J.  Law,  596,  0  Atl.  1S3;  Nicholson 
T.  Same,  28  N.  J.  Law,  142 ;  Center  Turnpike 
Co.  V.  Smith,  12  Vt  212;  Truckee  Turnpike 
Co.  V.  Campbell,  44  Cal.  89;  Sims  v.  Yazoo 
Plank  Road  Co.,  88  Miss.  23;  Patterson  v. 
Road  Co.,  66  Ind.  20;  Aurora  Turnpike  Co. 
V.  Nlebrngee,  25  Ind.  App.  667,  58  N.  E.  864; 
Strong  V.  Dunlap  et  al.,  10  Humph.  (Tenn.) 
423.  The  doctrine  of  most  of  those  adjudica- 
tions is  that  one  who  uses  the  road  will  not 
be  permitted  to  refuse  payment  for  the  use 
on  account  of  Its  condition ;  this  being  cause 
for  tbe  Interference  of  public  officials.  And, 
while  it  is  allowed  tbe  Legislature  may  In- 
hibit tbe  taking  of  tolls  until  the  property 
is  up  to  a  certain  standard,  or,  if  it  falls  out 
of  repair,  may  make  its  proper  construction 
and  maintenance  conditions  precedent  to  the 
exercise  of  a  toll  franchise  against  the  ob- 


jection of  travelers,  the  weight  of  opinion  i» 
that  such  an  inhibition  will  not  be  deduced 
from  language  in  a  charter  or  public  statute 
merely  prescribing  specifications  for  tbe  con- 
struction of  the  property.  This  cause  must 
be  determined  on  other  principles  than  those 
Involved  in  the  cases  cited.  The  Legislature 
of  this  state  has  intrusted  tbe  opening  and 
control  of  highways  to  the  discretion  and 
wisdom  of  tbe  county  courts,  and  other 
courts  cannot  interfere  with  a  decision  by  a 
county  court  regarding  whether  the  public 
welfare  required  the  establishment  of  a  pro- 
posed road.  Aldrldge  v.  Spears,  101  Mo. 
400,  14  S.  W.  118,  and  other  Missouri  cases, 
infra.  The  statute  providing  for  the  con- 
struction of  graded  and  macadamized  roads 
and  turnpikes,  or  the  taking  over  by  counties 
of  such  roads  which  were  constructed  by  pri- 
vate companies  whose  charters  have  lapsed, 
are  parts  of  the  general  scheme  of  the  road 
legislation  of  the  state,  and  ought  to  be  con- 
strued according  to  the  same  principles  ap- 
plied In  construing  other  statutes  dealing 
with  roads  and  highways.  That  is  to  say.  It 
ought  to  be  held  the  Legislature  has  delegat- 
ed to  the  county  courts  the  power  to  say 
when  tolls  shall  be  charged  on  these  roads, 
unless  the  statutes  use  words  expressing,  or 
clearly  Implying,  an  inhibition  against  the 
taking  of  toll  until  the  roads  are  in  a  certain 
condition.  One  of  the  statutes  we  are  .con- 
cerned with  (section  9476)  says  the  county 
courts  may  erect  toll  gates  on  private  grave) 
roads  taken  over  by  them  provided  the  wa- 
ter courses  crossing  tbe  roads  are  bridged 
and  the  road  conforms  to  other  requirements. 
It  is  obvious  the  Legislature  has  Imposed  on 
the  county  court  the  duty  of  aacertalninf 
whether  or  not  a  given  road  conforms  to  tbe 
statutory  specifications  before  erecting  toll 
gates.  The  presumption  should  be  indulged 
that  said  court  will  perform  this  duty  fairly. 
No  words  are  found  in  the  statutes  which  ex- 
pressly, or  by  necessary  Implication,  preclude 
the  county  court  from  collecting  toll  for  the 
use  of  a  road  taken  in  charge,  though  it  is 
not  up  to  the  legal  standard.  Properly  con- 
sidered, the  provision  that  toll  gates  may  be 
erected  when  the  road  conforms  to  section 
9476,  places  a  solemn  public  responsibility 
on  the  county  courts,  but  does  not  prescribe 
a  condition  precedent,  the  breach  of  which 
will  excuse  an  Individual  who  uses  the  road 
from  payment  of  tolls.  The  purpose  of  the 
statutes,  as  shown  in  its  concluding  clause, 
is  to  enable  county  courts  to  raise  money  for 
tbe  improvement  of  the  roads.  All  funds 
obtained  from  tolls  on  a  road  must  be  applied 
in  operating  it,  or  in  Improvements  and  re- 
pairs. This  case  stands  on  a  different  footing 
from  that  of  a  private  company  In  the  en- 
joyment of  a  toll  franchise  which  seeks  to 
collect  tolls  when  the  subject-matter  of  the 
franchise  is  out  of  repair.  Private  companies 
are  organized  for  gain,  and  are  prompted  in 
the  main  by  their  own  advantage.    We  have 
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aeen  that,  aooordlng  to  high  antborlty,  even 
their  failnre  to  keep  franchise  property  in 
order  cannot  be  availed  of  by  a  person  who 
luea  the  property  In  defense  of  an  action  for 
toll.  Much  more  cogent  Is  the  reason  for 
holding  In  an  Instance  like  this,  where  the 
cnstody  and  management  of  the  property  are 
lodged  In  an  official  tribunal  charged  with 
the  duty  of  handling  It  for  the  benefit  of  all 
citizens  and  having  no  selfish  Interest  to  sub- 
serve, that  said  tribunal  cannot  be  defeated 
In  an  action  Instituted  to  recover  a  charge 
prescribed  for  the  use  of  the  property,  be- 
cause the  road  is  not  in  the  condition  the 
statutes  say  it  shall  be  when  toll  gates  are 
erected.  On  this  point  Judge  Thompson  says : 
"If  the  condition  precedent  named  In  the 
statute  upon  which  the  right  of  the  toll  road 
corporation  to  demand  tolls  from  the  travel- 
ing public  has  not  accrued,  any  person  using 
the  highway  and  refusing  to  pay  toll  may 
defend  an  action  brought  against  him  to  re- 
cover such  tolls  upon  this  ground ;  and  such 
a  defense  is  In  no  sense  an  attempt  to  litigate 
with  the  corporation  the  question  of  its  right- 
ful possession  of  a  franchise  In  a  collateral 
proceeding.  But  where  the  right  to  deter- 
mine whether  this  condition  precedent  has 
taken  place,  and,  upon  making  the  determina- 
tion, to  confer  upon  the  corporation  the  fran- 
chise or  license  of  collecting  tolls,  is  vested 
In  a  public  board,  such  as  the  supervisors  of 
a  county,  and  they,  In  the  exercise  of  the 
power,  .make  the  determination  and  confer 
the  franchise  or  license,  then  It  wUl  not  be 
competent  for  one  sued  for  nonpayment  of 
tolls  to  set  up  by  way  of  defense  that  the 
conditions  did  not  exist  wbldi  authorized 
such  public  board  to  grant  the  franchise  or 
licoise.  That  would  be  an  attempt  to  reliti- 
gate,  in  a  collateral  way,  a  question  which 
they  have  decided,  and  to  overturn,  in  an  ac- 
tion between  the  company  and  a  private 
party,  their  jndgmrat.  In  a  case  where  they 
bad  jurisdiction,  on  the  mere  ground  that 
their  Jurisdiction  was  erroneously  exercised." 
5  Thompson,  |  6914.  Bee,  too,  Vinkestone  T. 
En>den,  1  Salk.  24a 

We  find  in  the  record  of  the  proceedings  by 
which  the  county  court  of  Pike  count}'  took 
charge  of , this  road  and  ordered  tolls  to  be  col- 
lected for  its  use  a  recital  of  all  facts  essen- 
tial to  the  exercise  of  the  court's  Jurisdiction ; 
and,  as  said  tribunal  was  vested  with  author- 
ity to  determine  whether  or  not  the  recited 
facta  existed,  we  cmislder  its  finding  invul- 
nerable to  collateral  attack,  and  perhaps  to 
any  form  of  attack.  In  our  view  the  county 
court  of  Pike  conntgr  acted  Judicially,  and  not 
as  an  administrative  board,  in  determining 
the  factlB  existed  on  which  it  might  erect  toll 
gates  along  the  road  in  question.  The  court 
expressly  found  and  recited  in  its  order,  not 
only  the  expiration  of  the  charter  of  the  orig- 
inal proprietary  company,  but  that  the  road 
possessed  "all  the  statutorj-  requirements  as 
to  -width,  length,  and  improvement  necessary 
to  toll  roads."    The  Supreme  Court  has  fre- 


quently held  In  Injunction  suits  Instituted  by 
property  owners  to  prevent  the  opening  of  a 
road  through  their  land,  and  other  collateral 
actions,  that  a  county  court's  finding  of  the 
existence  of  the  facts  permitting  the  opening 
of  the  road  was  conclusive,  even  its  finding 
that  notice  had  been  given  to  the  owner  of  the 
land,  when  in  truth  it  had  not  Lingo  v. 
Burford,  112  Mo.  149,  20  S.  W.  460;  Mitchell 
V.  Railroad,  1S8  Mo.  326,  39  S..  W.  790; 
Bauble  v.  Ossman,  142  Mo.  499,  44  S.  W.  338. 
In  the  Lingo  Case  Just  cited  the  Jurisdiction 
of  the  county  court  was  assailed  for  want  of 
notice  to  the  plaintlfC  of  the  proposed  condem- 
nation of  his  land,  but  the  order  of  the  county 
court  to  open  the  road  recited  the  giving  of 
due  notice  according  to  law.  Such  being  the 
state  of  the  case,  the  Supreme  C!ourt  said: 
"That  the  county  court  was  only  authorized 
to  entertain  the  proceeding  to  condemn  plaln- 
tilT's  land  for  the  road  upon  notice  given  as 
required  by  the  statute  (section  7797)  is  not  to 
be  questioned,  but  it  is  a  well-settled  prin- 
ciple tliat,  where  the  jurisdiction  of  an  in- 
ferior court  depends  upon  a  fact  which  said 
court  is  required  to  ascertain  and  settle  bj'  its 
decision,  its  decision  is  conclusive  as  against  a 
collateral  attack.  Jackson  v.  State  to  Use, 
104  Ind.  516,  3  N.  E.  863 ;  In  re  Grove  Streets 
61  Cal.  438;  People  v.  Hagar,  52  Cal.  171; 
Shawhan  v.  Ix)ffer.  24  Iowa,  217;  Porter  t. 
Purdy,  29  N.  Y.  106,  86  Am.  Dec.  283;  Lewis 
on  Eminent  Domain,  i  605;  Black  on  Judg- 
ments, i  288;  Blliott  on  Roads  &  Streets. 
243;  State  ex  rel.  v.  Smith,  106  Mo.  6,  IS 
8.  W.  1052.  The  county  court  had  original 
exclusive  jurisdiction  to  hear  and  determine 
upon  a  proper  petition  and  due  notice  whether 
a  new  public  road  should  be  established  over 
the  route  designated  In  the  iwtition.  The 
petition  stated  every  fact  necessary  to  glv« 
the  court  jurisdiction  of  the  subject-matter. 
Twenty  days'  notice  of  this  application  was  re- 
quired. The  statute  required  'proof  of  notice 
having  been  given  as  required.'  The  county 
court  was  the  tribunal  authorized  to  hear  and 
determine  the  sufficiency  of  the  proof.  It  was 
not  required  by  law  to  spread  on  its  record  the 
evidence  by  which  it  ascertained  that  notice 
had  been  given.  It  did  find  and  spread  on  its 
record  that  "notice  had  been  given  according 
to  law.'  This  was  a  fact  in  pals  to  be  estab- 
lished by  evidence,  and  its  power  to  proceed 
further  in  the  case  depended  upon  the  giving 
or  failure  to  give  this  notice.  It  Judicially 
ascertained  It  was  given,  and  we  think  It  is 
conclusive  as  against  a  collateral  attack." 
Lingo  V.  Burford,  112  Mo.  155,  20  S.  W.  460. 
In  Givens  v.  McElroy,  79  Mo.  App.  671,  the 
relief  asked  was  the  writ  of  Injunction  against 
members  of  the  county  court  and  a  road 
superintendent  appointed  by  them.  The  suit 
was  by  citizens  and  taxpayers  who  alleged  the 
county  court  had  erected  gates  and  were  col- 
lecting toll  for  the  use  of  a  gravel  road  which 
had  belonged  originally  to  a  private  company. 
As  ground  for  relief,  the  petition  said  the  con- 
duct  of  defendants  in  erecting  gates  and  col- 
lecting toll  was  unlawful.    It  was  admitted 
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th«  road  met  all  the  requirements  of  a  toll 
road,  and  for  tbls  rea;8on  the  decision  Is  not 
positive  antboritj-  in  the  present  case;  bat 
the  relief  prayed  was  denied  for  the  reason 
that,  If  there  had  been  an  abuse  bj  the  county 
court  of  the  right  to  take  toll,  redress  could 
only  be  enforced  at  the  suit  of  public  officials 
or  private  persons  specially  damaged.  The 
intimation  that  any  kind  of  private  suitor 
might  complain  was  a  casual  remark,  as  the 
question  vras  not  Involved  in  the  decision. 
Analogous  to  the  foregoing  cases,  and  fol- 
lowing the  same  principles  of  decision,  are 
those  cases  holding  conclusive  the  finding  of 
a  probate  court  of  the  existence  of  facts  au- 
thorizing the  appointment  of  an  administrator 
of  an  estate.  Johnson  v.  Beazley,  66  Mo.  256, 
27  Am.  Rep.  276 ;  In  re  Est  of  Davison,  100 
Mo.  App.  263,  7S  S.  W.  873 ;  Van  Fleet,  ColL 
Att  675.  A  leading  case  on  the  question  In 
hand  is  Brlttain  r.  Klnnalrd,  1  Bioad.  & 
Bing.  432.  An  act  of  Parliament  empowered 
magistrates  to  seize  and  forfeit  any  boat 
loaded  with  gunpowder.  A  conviction  occur- 
red and  the  owner  of  the  boat  brought  tres- 
pass, ofTerlng  to  prove  the  vessel  seized  was 
not  a  boat,  and  therefore  the  magistrate  could 
not  give  himself  Jurisdiction  by  finding  against 
the  fact  It  was  held  the  conviction  was  con- 
clusive: for,  though  the  magistrate  had  no 
Jurisdiction  unless  the  vessel  was  a  boat  in 
the  meaning  of  the  act  be  had  to  inquire 
and  find  whether  it  was  or  not  and  his  find- 
ing settled  the  question.  Verj'  much  In  point 
too,  is  Mould  ▼.  Williams,  6  Ad.  &  EL  460. 
In  State  ex  rel.  Rice  v.  Simmons,  35  Mo.  App. 
381,  a  statute  was  involved  which  authorized 
county  courts  to  appoint  an  extra  Justice  of 
the  peace  for  a  town  situate  in  600  yards  of 
a  mineral  spring.  A  proceeding  in  quo  war- 
ranto was  l)egun  to  oust  an  appointee  of  the 
county  court  because,  in  truth,  there  was  no 
mineral  spring  within  the  prescribed  distance 
of  the  town  for  which  the  Justice  was  ap- 
pointed; but  it  was  ruled  the  finding  of  the 
county  court  was  conclusive.  And  where 
courts  had  power  to  lay  out  highways  If  cer- 
tain facts  existed,  which  in  truth  did  not 
exist,  the  orders  and  findings  of  the  courts 
were  not  void.  Huntress  v.  Effingham,  17  N. 
H.  684;  State  ▼.  Rye,  35  N.  H.  368.  These 
Instances  could  be  multiplied  indefinitely,' 
but  we  forbear.  Numerous  Illustrations  of 
the  general  doctrine,  its  proper  exceptions, 
and  others  erroneously  allowed  will  be  found 
in  Van  Fleet  (Collateral  Attack,  cc.  4,  12. 
We  hare  no  doubt  evidence  was  not  admissible 
to  show  the  road  in  question  was  without 
bridges,  nnless  the  omission  of  the  Legisla- 
ture to  provide  for  an  appeal  from  the  order 
of  the  county  court  to  erect  toll  gates  ought 
to  work  an  exception  to  the  prevalent  rule. 
On  this  proposition  Van  Fleet  says  some  old 
cases  hold  that  when  no  appeal  is  given,  the 
Judgments  of  Inferior  courts  may  be  assailed 
collaterally,  but  the  later  and  better  consider- 
ed cases  hold  the  contrary.  Van  Fleet  CoIL 
Att  {  15,  citing  Grlgnon's  Lessee  v.  Astor.  2 
How.  (U.  S.)  319,  340,  11  L.   Ed.  283;    Ft 


Wayne  t.  Cody,  4S  Ind.  197;  Perry  t.  Moiae^ 
67  Vt  600;  Hyatt  v.  Bates,  35  Barb.  (N.  Y.) 
808.  It  looks  like  the  true  view  is  that  tbe 
Legislature  intended,  in  omitting  to  provide 
a  method  to  review  the  Judgments  of  the  in- 
ferior tribunal,  to  give  finality  to  ita  Judg- 
ments, instead  of  laying  them  open  to  collater- 
al attack.  The  case  of  Orignon's  Ijeesee  in  2 
How.  (U.  8.)  840,  11  L.  Ed.  283,  la  a  good 
one  on  the  point  under  advisement  Involving 
as  it  did  the  finality  of  a  finding  of  a  probate 
court  that  certain  facts  existed  which  author- 
ized it  to  order  or  license  the  sale  of  a  de- 
cedent's realty  to  pay  his  debts.  Tbe  opinion 
says:  "The -granting  the  license  to  sell  is  an 
adjudication  upon  all  the  facta  necessary  to 
give  Jurisdiction,  and  whether  they  existed 
or  not  is  wholly  immaterial,  if  no  appeal  is 
taken.  Tbe  ride  i$  the  same  whether  the  lata 
(fives  an  appeal  or  not.  If  none  is  given  from 
tlM  final  decree,  it  is  conclusive  on  oil  whom 
U  concerns.  Tbe  record  is  absolute  verity,  to 
contradict  which  there  can  be  no  averment 
or  evidence.  The  court  having  power  to  make 
the  decree,  It  can  be  impeached  onl;'  by  fraud 
In  the  party  who  obtains  it  United  States  v. 
Arredondo,  6  Pet  (U.  8.)  720,  8  L.  Ed.  547. 
A  purchaser  under  it  Is  not  bound  to  look  be- 
yond the  decree.  If  there  is  error  in  it  of  the 
most  palpable  kind,  if  the  court  which  render- 
ed it  have,  in  the  exercise  of  Jurisdiction,  dis- 
regarded, misconstrued,  or  disobeyed  tbe  plain 
provisions  of  the  law  which  gave  them  tbe 
power  to  hear  and  determine  the  case  before 
them,  the  title  of  a  purchaser  is  as  much 
protected  as  if  the  adjudication  would  stand 
the  test  of  a  writ  wf  error;  so  where  an  ap- 
peal is  given  but  not  taken  in  the  time  pre- 
scribed by  law."  (The  italics  ours.)  In  Sea- 
field  V.  Bohne,  160  Mo.  537,  69  S.  W.  1061, 
which  was  a  proceeding  to  enjoin  the  Judges 
of  a  county  court  and  a  road  commissioner 
from  opening  A  public  road  through  the  com- 
plainant's land,  the  effect  of  no  appeal  being 
provided  for  was  touched  on  incidentally. 
After  saying  the  county  court  had  exclusive 
Jurisdiction  of  the  proceeding  to  open  the 
road,  but  an  appeal  lay  from  Its  order  to  the 
circuit  court  the  opinion  says:  "In  order  to 
render  its  Judgment  valid,  the  court  must 
proceed  In  the  manner  pointed  out  by  tbe 
statute;  but  not  every  error  the  court  may 
commit  In  the  course  of  the  procedure  will 
render  Its  Judgment  void  or  subject  to  a  collat- 
eral attack.  There  nlay  be  errors  that  can  be 
corrected  only  on  appeal  oc  certiorari  and  if 
in  such  case  there  be  no  appeal  or  certloratl 
prosecuted,  (provided)  the  Judgment  must 
stand  unimpeached.  It  is  only  when  the  coon- 
ty  court  acquires  no  Jurisdiction  of  the  case  In 
the  first  instance,  or  when,  after  having  ac- 
quired Jurisdiction,  it  goes  beyond  its  limits, 
that  its  action  is  to  be  treated  as  a  nullity." 

Tbe  resnlt  of  our  examination  of  this  rec- 
ord Is  that  the  court  below  erred  in  granting 
a  new  trial,  and  its  order  will  be  reversed  and 
the  cause  remanded,  with  the  direction  to  set 
aside  tbe  order  for  new  trial  and  enter  Jadf- 
ment  on  the  verdict    AH  concur. 
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PERRY  T.  BTRAWBRIDGH  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Dec  26,  1908.) 

1.  APPEAI/— ASSIORIiEnT     OF     ERRORS— SUFFI- 
CIEHOT— SUPBBMB  GOUKT  RULE  NO.  15. 

The  mere  failure  to  furnish  a  separate  as- 
sinunent  of  errors  in  the  brief  is  not  a  noncom- 
pliance with  Supreme  Court  rule  15  (73  S.  W. 
tI),  requiring  appellant's  brief  to  distinctly  and 
separately  aOece  the  errors  relied  upon. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  3,  Appeal  and  Error,  §  3004.] 

2.  DESCKMT    AHD     DlSTRIBtmON  —  SUBVIVINO 
HUSBAHD— STATUTOBT    PROVISIONS. 

In  order  that  a  husband  may  inherit  un- 
der Rev.  St.  1890.  i  2938  [Ann.  St.  1906,  p. 
16&4],  proriding  that  when  a  wife  shall  die 
withont  any  child  or  other  descendants  in  being, 
capable  of  inheriting,  her  widower  shall  be  en- 
titled to  one-half  of  the  real  and  personal  estate 
of  the  wife  at  her  death,  absolutely,  etc.,  he  need 
not  be  entitled  to  curtesy,  but  the  express  pur- 
pose of  the  section  was  to  make  provision  for  a 
husband  In  the  event  that  he  was  not  entitled 
to  such  an  estate. 

8.  Same— OoNBTTBUCTioH   of  Statoteb— Com- 
mon Law. 

The  laws  of  descent  and  diatribntion  are 
based  upon  the  common  law,  adopted  in  Mis- 
souri by  Act  Jan.  18,  1816,  Rev.  St.  1899,  | 
4151  [Ann.  St  1906,  p.  22!X)],  and  which  re- 
mains the  law  of  the  state,  except  where  re- 
pealed,  changed,  or  modified  by  statute,  and 
hence  the  statutes  of  descent  and  distribution 
and  the  live  portion  of  the  common  law  consti- 
tute one  system  of  laws  upon  that  subject,  and 
the  statutory  law  must  be  construed  with  ref- 
erence to  the  common  law. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  16,  Descent  and  Distribution,  H  25,  28.} 

4.  Statutes— Construction  —  Constbuotion 
IN  LiOHT  OF  Common  Law. 

Statutes  should  be  construed  in  reference 
to  the  principles  of  the  common  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  (  801.] 

5.  Same  —  Statijtes  m  Debooation  of  the 
Common  Law. 

A  statute  in  derogation  of  the  common  law 
is  to  be  strictly  construed,  especially  where  it 
is  in  derogation  of  common  right  and  common 
decency  as  well. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  i  320.] 

6.  SAME:— SPIBIT   and  REASON   OF   LAW. 

Though  the  doctrine  of  equitable  construc- 
tion of  statutes  is  no  longer  recognized,  the 
courts  may  enlarge  or  restrain  the  letter  of  a 
statute  according  to  the  true  intent  of  the  Leg- 
islature, so  that  the  reason  of  the  law  may  pre- 
vail over  its  letter,  and  general  terms  may  be 
so  limited  in  their  application  as  not  to  lead  to 
injustice,  oppression,  or  an  absurd  consequence ; 
the  presumption  being  that  the  Legislature  in- 
tended no  such  anomalons  results. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44.  Statutes,  f  261.] 

7.  Descent  and  DmsiBDnon  —  Statittes — 

"WiDOWEB." 

Rev.  St  1899.  {  2938  [Ann.  St.  1906,  p. 
1694],  provides  that  when  a  wife  shall  die  with- 
out any  child  or  other  descendants  in  being  ca- 
pable of  inheriting,  her  "widower"  shall  be 
entitled  to  one-half  of  the  real  and  personal 
estate  belonging  to  the  wife  at  the  time  of  her 
death,  etc.  Held,  that  the  term  "widower" 
means  one  who  has  been  reduced  to  that  condi- 
tion by  the  ordinary  and  usoal  vicissitudes  of 
life,  and  not  one  who,  by  felonious  act,  has  him- 
self created  that  condition,  and  hence  where  a 
hnslMnd  murdered  his  wife,  and  three  hours  aft- 
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erward  killed  himself,  he  did  not  upon  bis  wife's 
death  acquire  under  the  section  any  estate  in 
her  property  to  which  his  heirs  could  succeed 
upon  his  death. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  16,  Descent  and  Distribution,  1 183. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7459.] 

8.    FOBFEITUBEB    —    CONSTITUTIONAI.        PROVI- 
SIONS— FOBFEITITBE  OF   ESTATES. 

The  section  as  construed  does  not  violate 
Const  art  2,  §  13  [Ann.  St  1906,  p.  135],  pro- 
viding that  no  conviction  can  work  corruption 
of  blood  or  forfeiture  of  estate,  since  it  does  not 
forfeit  an  estate  which  a  widower  has,  but  mere- 
ly prevents  him  from  acquiring  property  in  an 
unauthorixed  and  unlawful  way. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  B.  Teasdale,  Judge. 

Petition  by  Caroline  Perry  against  Mrs.  P. 
W.  Strawbridge,  Mrs.  J.  A.  Thompson,  and 
others  for  partition.  From  the  decree,  plain- 
tiff and  the  named  defendants  appeal.  Re- 
versed, and  remanded  with  dlrectlona. 

The  i)etition  is  one  for  the  partition  of  real 
estate  In  Jackson  county,  Mo.,  formerly  owned 
by  Llllle  Maud  Evans,  now  deceased.  Whilst 
a  petition  in  partition,  it  admits  that  two 
defendants,  Callie  Evans  and  Zora  Evans, 
claim  an  interest  in  the  property,  but  avers 
that  they  have  no  interest.  Two  defendants, 
Mrs.  P.  W.  Strawbridge  and  Mrs.  J.  A. 
Thompson,  file  answers,  which  in  averments 
practically  correspond  with  the  petition  of  the 
plaintiff  and  likewise  ask  for  partition.  Tlie 
defendants  Callie  Evans  and  Zora  Evans  by 
their  separate  answer  each  aver  that  they  are 
the  children  of  George  Evans,  who  was  the 
husband  of  Lillie  Maud  Evans,  and  that  the 
said  Lillie  Maud  Evans  died  before  their  fa- 
ther and  withont  children,  by  which  fact  their 
father  Inherited  an  undivided  one-lialf  inter- 
est in  the  property,  which  passed  to  them  up- 
on his  subsequent  death.  These  defendants 
prayed  the  court  to  ascertain  and  determine 
the  title.  Other  defendants  merely  had  lu- 
dlspnted  mortgage  rights.  The  case  was  tried 
apon  the  following  agreed  statement  of  facts : 

"It  is  hereby  agreed  by  the  parties  hereto 
that  upon  the  trial  of  this  cause  the  following 
facts  shall  be  taken  as  true:  That  on  May 
26,  1902,  one  Henry  Wollman  was  the  abso- 
lute owner  in  fee  simple  of  the  land  In  the 
West  Kansas  Addition,  No.  1,  in  piaintitTs 
petition  described;  that  on  said  day  Lillie 
Maud  Evans  became  the  owner  of  said  prop- 
erty by  virtue  of  a  full  warranty  deed  from 
the  said  Henry  Wollman;  tliat  on  June  4, 
1902,  one  James  Clark  Whittier  was  the  abso- 
lute owner  in  fee  simple  of  the  land  in  Hyde 
Park,  in  plalntlflTs  petition  described,  and 
that  on  said  last-named  date  Lillie  Maud  Ev- 
ans became  the  owner  of  said  property  by 
virtue  of  a  full  warranty  deed  from  said 
James  Clark  Whittier  and  wife ;  that  George 
Evans  and  the  said  Llllle  Maud  Evans  were 
lawfully  married  on  the  12th  day  of  October, 
1898;  that  no  child  was  ever  born  of  said 
union;  that  on  August  15,  19U3,  said  Lillie 
Maud  Evans  was  owner  of  tlie  above-describ- 
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ed  land  by  virtne  of  the  facts  above  aet  forth, 
and  on  said  day  was  the  lawful  wife  of  the 
said  George  Evans;  that  on  said  August  16, 
1803,  the  said  Llllle  Maud  En'ans  died  by  the 
hands  of  her  husband,  the  said  George  Evans, 
and  that  about  three  hours  thereafter  the 
said  George  Evans  died  by  his  own  hand,  all 
In  Kansas  City,  Jackson  county.  Mo.;  that 
the  said  Llllle  Maud  Evans  died  without  any 
child  or  other  lineal  descendant  in  being 
capable  of  inheriting;  that  at  the  time  last 
aforesaid  the  land  in  Hyde  Park,  in  plalntitTs 
petition  described,  was  Incumbered  by  a  deed 
of  trust  given  by  the  said  Ullle  Maud  Evans 
and  her  said  husband  to  Benjamin  F.  Wollman, 
trustee  for  Henry  Wollman,  on  September  19, 
1902,  to  secure  one  principal  note  for  $1,500, 
due  three  years  after  date,  and  six  interest 
notes  for  $45  each;  that  at  said  time  the  land 
in  the  West  Kansas  Addition,  No.  1,  in  plain- 
tiff's petition  described,  was  incumbered  by 
a  deed  of  trust  given  by  the  said  Llllle  Maud 
Evans  and  her  said  husband  to  Benjamin  F. 
Wollman,  trustee  for  Henry  Wollman,  on 
June  18,  1902,  to  secure  three  principal  notes 

payable years  from  date,  two  of  said 

notes  being  for  $1,000  each,  and  the  remaining 
one  for  $2,000,  together  with  twelve  interest 
notes  for  $30  each  and  six  for  $60  each. 

"It  is  hereby  further  agreed  that  the  said 
LUlie  Maud  Evans  was  killed  by  the  said 
George  Evans  without  lawful  provocation  or 
excuse ;  that  the  said  Llllle  Maud  Evans  left 
surviving  iter,  as  her  only  next  of  kin,  two 
sisters,  Mrs.  P.  W.  Strawbrldge  and  Mrs.  J.  A. 
Thompson,  her  mother,  Caroline  Perry,  who 
are  the  only  legal  heirs  except  as  to  such 
rights  of  inheritance,  if  any,  as  might  under 
the  circumstances  aforesaid,  or  as  may  be 
shown  on  the  trial  in  addition  thereto,  have 
accrued  to  her  husband,  the  said  George  Ev- 
ans ;  tliat  the  said  George  Evans  left  surviv- 
ing him,  as  Us  sole  heirs  at  law,  two  children 
by  a  former  wife,  Callle  Evans  and  Zora  liee 
Elvans ;  that  Edle  Evans  is  the  legal  guardian 
of  the  person  and  estate  of  the  said  Zora  Lee 
Evans,  a  minor." 

The  court  ascertained  and  decreed  title, 
and  ascertained  the  rights  and  interests  of 
the  mortgagee.  This  decree  vested  an  un- 
divided one-sixth  interest  In  the  plaintiff  and 
an  undivided  one-sixth  interest  in  each  of 
the  defendants  Mrs.  Strawbrldge  and  Mrs. 
Thompson.  It  also  vested  an  undivided  one- 
fourth  Interest  in  each  of  the  defendants  Cal- 
lle and  Zora  Evans.  After  unsuccessful  mo- 
tion for  new  trial  and  in  arrest  of  Judgment, 
the  defendants  Mrs.  Strawbrldge  and  Mrs. 
Thompson  and  the  plaintiff  appeal. 

The  only  question  Is  as  to  what  construction 
shall  be  placed  upon  section  2938,  Rev.  St 
1899  [Ann.  St  1906,  p.  1694],  in  a  case  involv- 
ing the  admitted  facts  herein  disclosed. 

Reed,  Tates,  Mastin  &  Harvey,  for  appel- 
lants. Ben  T.  Hardin  and  Clyde  Taylor,  for 
respondent 


GRAVES,  J.  (after  stating  the  facta  as 
above).  This  is  an  exceedingly  interesting 
case.  The  question  for  determination,  blunt- 
ly stated.  Is,  can  a  husband  who  murders  bis 
wife  inherit  the  one-half  part  of  her  estate 
under  section  2938,  Rev.  St  1899  [Ann.  St. 
1906,  p.  1694]?  To  this  state  it  Is  a  new 
question,  and,  with  few  exceptions,  a  new 
one  in  all  the  states.  But  few  courts  of  last 
resort  have  been  called  upon  to  pass  upon 
the  question  as  to  what  effect  the  criminal 
act  of  a  prospective  legal  heir  will  have  upon 
his  or  her  rights  under  positive  statutes  gov- 
erning descents  and  distributions.  Of  those 
which  have  passed  upon  it  we  frankly  con- 
fess that  the  holdings  of  a  majority  thereof 
are  against  the  views  which  we  entertain  and 
will  hereafter  express.  We  are  not  satisfied 
with  the  reasoning  of  those  cases,  and  have 
been  uoable  to  reach  the  condnslon  tliat  a 
mere  prospective  legal  heir,  or  devisee  in 
a  will,  can  make  certain  that  which  was  un- 
certain, by  his  own  felonious  act  in  the  cold- 
blooded murder  of  the  party  from  whom  he 
or  she  expects  to  inherit  We  do  not  believe 
that  these  courts  have  fully  applied  and 
used  the  canons  of  statutory  construction, 
which  we  have  the  right  to  use  and  ought  to 
use  to  avoid  a  result  so  repugnant  to  common 
right  and  common  decency.  The  construction 
that  has  been  given  such  statutes  bruises  and 
wounds  the  finer  sensibilities  of  every  men.  In 
the  case  at  bar,  the  murdered  woman,  younger 
in  years,  might  have  outlived  the  prospective 
heir.  The  property  involved  in  this  very  suit 
might  have  been  used  by  her  for  her  own 
comforts,  even  though  she  had  died  first 
Being  hers,  it  might  have  been  sold  and  the 
proceeds  disposed  of  by  gift  or  otherwise. 
Can  it  be  said  that  one,  by  hlgh-haaded  mur. 
der,  can  not  only  make  himself  an  heir  In 
fact  when  he  had  but  a  mere  expectancy  be- 
fore, but  further  shall  enjoy  the  fruits  of  his 
own  crime?  To  us  this  seems  abhorrent  to 
all  reason,  and  reason  is  the  better  element 
of  the  law.  With  these  preliminary  remarks, 
we  will  now  dispose  of  the  several  conten- 
tions involved  here,  as  well  as  assign  our 
reasons  for  the  views  we  entertain  upon  the 
main  proposition. 

1.  It  is  suggested  in  one  of  the  briefs  for 
respondents  that  the  appellants  have  failed 
to  file  a  sufficient  abstract  of  the  record,  and 
we  take  it  for  that  reason  they  would  have 
us  affirm  the  Judgment  We  have  examined 
the  record  carefully,  and  c(mclude  that  it  is 
sufficient  to  meet  the  requirements  of  the  law 
and  the  rules  of  the  court  It  is  also  urged 
that  there  is  no  separate  assignment  of  er- 
rors in  the  brief  as  required  by  rule  IS  of 
this  court  (73  S.  W.  vi)  and  for  that  reason 
there  is  a  failure  to  comply  with  the  rules. 
The  same  question  was  before  us  a:nd  fully 
discussed  in  Collier  v.  Catherine  Lead  Co. 
(Mo.)  106  S.  W.,  loc.  dt  978,  where  we  held 
contrary  to  the  contention  of  respondents 
here.  This  leaves  for  our  consideration  only 
the  merits  of  the  case. 
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2.  It  Is  earnestly  pressed  by  cotmsel  that 
under  section  2838,  Rev.  St  1899,  tbe  hus- 
band cannot  take  nnless  he  would  have  been 
entitled  to  curtesy.  They  contend  that  sec- 
tions 2938  and  2939  are  companion  sections, 
and.  Inasmuch  as  we  have  held  under  the 
latter  that  the  wife  cannot  take  imless  she 
was  entitled  to  dower,  we  should  hold  that 
the  husband  cannot  take  unless  he  was  en- 
titled to  curtesy.  We  hare  no  doubt  said 
that  these  are  companion  sections,  and  in  a 
way  they  are,  and  we  have  also  said  that  the 
purpose  of  the  act  of  March  2,  1895,  p.  169, 
now  section  2938,  was  to  equalize  the  rights 
of  busband  and  wife  In  their  respective  es- 
tates, but  it  does  not  follow  from  this  that 
the  husband  must  have  a  curtesy  estate  be- 
fore he  can  take  under  section  293S,  supra. 
Prior  to  tbe  act  of  1895,  if  a  childless  wife 
died  leaving  an  estate,  however  large,  the 
husband,  not  being  entitled  to  curtesy,  got 
nothing.  But  if  a  childless  husband  died 
prior  to  this  time,  the  wife  got  one-half  ab- 
solutely, subject  only  to  the  debts.  It  is  true 
that  by  section  2^38  she  was  given  a  dower 
interest,  but  by  section  2941  she  Is  given  the 
right  to  elect  as  to  how  she  will  take.  To 
onr  mind  tbe  act  of  1896  was  for  the  very 
purpose  of  making  provision  for  a  husband 
in  the  event  he  was  not  entitled  to  curtesy. 
Ferguson's  Estate  v.  Gentry  et  al.  (Mo.)  104 
S.  W.  108,  and  Ferguson  v.  Gentry  et  aL  (Mo.) 
104  S.  W.  104,  and  cases  therein  cited. 

This  contention  of  appellants  is  not  sus- 
tained. 

3.  Of  our  present  statutes  of  descents  and 
distributions,  the  first  five  sections,  2908  to 
2912  Inclusive,  had  their  origin  In  the  terri- 
torial laws  of  1807.  Sections  2913,  2915, 
2916.  2917.  and  2918  had  their  origin  In. the 
act  of  1822.  Section  2914  had  its  origin  in 
1865,  and  the  remaining  two  sections  2919 
and  2920  had  their  origin  In  Acts  1864-65, 
p.  22.  Our  dower  section  2933  originated 
with  the  act  of  1807,  supra,  and  section  2941. 
giving  the  widow  of  a  childless  husband  one- 
half  of  the  property,  first  came  to  light  In 
1835.  The  section  of  our  statute.  Rev.  St 
1899,  I  4151  [Ann.  St  1906,  p.  2250],  which 
adopted  the  common  law  in  Missouri,  was 
first  enacted  January  18,  1816.  Of  tbe  act  of 
1807  adopted  prior  to  the  adoption  of  tbe 
common  law,  Leonard,  J.,  In  case  of  Cutter 
V.  Waddlngbam,  22  Mo.,  loc.  clt  261.  said: 
"The  act  of  1807  was  the  first  American  law 
of  descents  Introduced  here;  it  superseded 
the  Spanish  law  of  succession,  and  wai  a 
complete  scheme,  which  provided  for  the 
whole  subject  and  left  nothing  to  be  supplied 
by  any  other  code.  It  was  tbe  work  of  men 
familiar  with  the  common  law  and  strangers 
to  the  Boman  law,  and  was  no  doubt  adopted 
by  onr  territorial  lawiglvers  from  tbe  written 
laws  of  tbe  older  states  of  the  Union,  and 
not  constructed  here  with  any  special  ref- 
erence to  tbe  existing  law  of  this  country." 

These  original  laws  of  descents,  and  even 
«nr  present  statutes,  were  borrowed  largely 


from  tbe  common  law.  They  are  with  some 
modifications,  expressive  of  tbe  common  law. 
In  other  words,  the  general  scope  of  our  laws 
of  descent  and  distribution  is  along  the  line 
of  the  common  law,  and  this  Is  true  In  most 
of  the  American  states. 

Bingham,  in  tbe  preface  to  bis  work,  tbe 
Laws  of  Descent,  says:  "Tbe  laws  of  descent 
were  an  organic  part  of  the  feudal  system, 
and,  so  far  as  the  general  principle  of  suc- 
cession Is  Involved,  have  come  down  to  us 
unchanged.  Important  alterations  have  been 
made  in  the  order  and  lines  of  succession. 
The  course  of  descent  has  also  been  subject- 
ed to  be  entirely  defeated  by  the  alienation 
of  the  ancestor  while  alive,  and  by  his  testl- 
mentary  alienation  to  take  ettect  at  and  after 
bis  death.  His  estate  has  also  been  made 
liable  to  tbe  payment  of  bis  debts,  and  tbe 
fulfillment  of  bis  personal  obligations,  after 
tbe  succession  of  the  heir. .  Otherwise,  the 
belr  succeeds  the  ancestor  in  the  ownership 
of  the  estate,  precisely  as  be  did  under  the 
feudal  law,  in  all  the  states  of  this  country; 
that  Is,  bis  right  of  succession  is  based  upon 
tbe  same  principle  which  regulated  succes- 
sion under  purely  feudal  organizations."  See. 
also.  14  Cyc.  p.  24. 

In  Missouri  we  began  to  modify  in  favor  of 
the  wife  by  the  act  of  1835,  when  we  gave 
her  half  when  tbe  husband  died  childless. 
Later  we  have  the  several  married  woman's 
acts  giving  to  her  peculiar  rights  in  both  per- 
sonal and  real  property.  The  husband  up  to 
1805  had  been  holding  bis  common-law  rights, 
shorn  down  by  tbe  acts  aforesaid,  when  for 
the  first  time,  by  tbe  act  of  1895  aforesaid, 
the  wife  dying  childless,  be  was  made  an  heir 
to  one-half  of  her  estate  absolutely.  We  have 
In  ways  changed  the  lines  of  descent,  both  as 
to  the  husband  and  other  beirs  at  law,  and 
have  changed  the  quantum  of  tbe  estate 
which  descends  to  each,  but  with  it  all,  our 
laws  are  yet  expressive  of  tbe  common  law  in 
the  matter  of  descent  and  distribution  in  a 
large  degree. 

When  we  took  unto  ourselves  the  common 
law,  as  we  did  In  1816,  and  in  later  reitera- 
tions of  that  statute,  we  took  tbe  body  of  all 
tbe  common  law,  which  could  be  made  appli- 
cable under  our  Constitutions,  state  and  fed- 
eral, and  such  is  the  law  of  the  state  except 
where  repealed,  changed,  or  modified  by  stat- 
ute. 

In  the  case  of  Box  v.  Lanier,  112  Tenn., 
loc.  clt  409,  79  a  W.  1045,  64  L.  R.  A.  458, 
the  Supreme  Court  of  Tennessee  said:  "It 
has  been  well  said  that  there  are  certain  gen- 
eral and  fundamental  maxims  of  the  common 
law  which  control  laws  as  well  as  contracts. 
Among  these  are:  'Xo  one  shall  be  permitted 
to  profit  by  bis  own  fraud,  or  to  take  ad- 
vantage of  his  own  wrong,  or  to  found  any 
claim  upon  bis  own  iniquity,  or  to  acquire 
property  by  bis  own  crime.  These  maxims 
are  adopted  by  public  policy,  and  have  their 
foundation  In  universal  law  administered  in 
all  civilized  countries.'     These  maxims  em- 
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bodied  In  the  common  law,  and  constituting 
an  essential  part  of  its  warp  and  woof,  are 
found  announced  both  In  text-books  and  In  re- 
ported cases.  Without  their  recognition  and 
enforcement  by  the  courts,  their  Judgments 
would  excite  the  Indignation  of  ail  right- 
thinking  people.  The  first  of  these  maxims 
Is  applied  in  order  to  prevent  one  from  tak- 
ing the  benefit  of  his  own  fraud.  Why  should 
not  the  last  be  enforced  so  as  to  forbid  a 
party  receiving  the  fruits  of  tils  own  crime?" 

And  Earl,  J.,  for  the  New  York  court  of 
last  resort  (Rlggs  et  al.  v.  Palmer  et  al.,  115 
N.  T.,  toe.  cit  511,  22  N.  B.  190,  5  L.  K.  A.  340, 
12  Am.  St.  Rep.  819),  said:  "Besides,  all 
laws  as  well  as  all  contracts  may  be  con- 
trolled In  their  operation  and  effect  by  gen- 
eral, fundamental  maxims  of  the  common 
law.  No  one  shall  be  permitted  to  profit  by 
his  own  fraud,  or  to  take  advantage  of  his 
own  wrong,  or  to  found  any  claim  upon  bis 
own  Iniquity,  or  to  acquire  property  by  his 
own  crime.  These  maxims  are  dictated  by 
public  policy,  have  their  foundation  in  uni- 
versal law  administered  in  all  civilized  coun- 
tries, and  have  nowhere  been  superseded  by 
statutes." 

Farther  on  in  the  same  opinion,  he  says: 
"These  maxims,  without  any  statute  giving 
them  force  or  operation,  frequently  control 
the  effect  and  nullify  the  language  of  wills. 
A  win  procured  by  fraud  and  deception,  like 
any  other  instrtunent,  may  be  decreed  void 
and  set  aside,  and  so  a  particular  portion  of 
a  will  may  be  excluded  from  probate  or  held 
inoperative  If  Induced  by  the  fraud  or  undue 
Influence  of  the  person  in  whose  favor  it  is. 
(Allen  V.  M'Pherson,  1  H.  L.  Gas.  191 ;  Har- 
rison's Appeal,  48  Conn.  202.)  So  a  will  may 
contain  provisions  which  are  immoral,  ir- 
religious, or  against  public  i>ollcy,  and  they 
will  be  held  void.  Here  there  was  no  cer- 
tainty that  this  murderer  would  survive  the 
testator,  or  that  the  testator  would  not 
change  his  will,  and  there  was  no  certainty 
that  he  would  not  get  this  property  if  nature 
was  allowed  to  take  its  course.  He,  there- 
fore, murdered  the  testator  expressly  to  vest 
himself  with  an  estate.  Under  such  circum- 
stances, what  law,  human  or  divine,  will 
allow  him  to  take  the  estate  and  enjoy  the 
fruits  of  bis  crime?  The  will  spoke  and  be- 
came operative  at  the  death  of  the  testator. 
He  caused  that  death,  and  thus  by  his  crime 
made  it  speak  and  have  operation.  Shall 
it  speak  and  operate  in  his  favor?  If  he  had 
met  the  testator  and  taken  his  property  by 
force,  he  would  have  had  no  title  to  it  Shall 
he  acquire  title  by  murdering  him?  If  be 
had  gone  to  the  testator's  house  and  by 
force  compelled  him,  or  by  fraud  or  undue 
Influence  had  induced  him,  to  will  him  his 
property,  the  law  would  not  allow  him  to 
hold  It  But  can  he  give  effect  and  operation 
to  a  wUl  by  murder,  and  yet  take  the  prop- 
erty? To  answer  these  questions  In  the 
affirmative.  It  seems  to  me,  would  be  a  re- 
proach to  the  Jorispmdence  of  our  state,  and 


an  offense  against  public  policy.  Under  the 
civil  law  evolved  from  the  general  principles 
of  natural  law  and  Justice  by  many  genera- 
tions of  Jurisconsults,  philosophers,  and 
statesmen,  one  cannot  take  property  by  in- 
heritance or  will  from  an  ancestor  or  bene- 
factor whom  be  has  murdered.  (Domat.  part 
2,  book  1,  tit  1,  par.  3 ;  Code  Napoleon,  par. 
727;  Mackeldy's  Roman  Law,  630,  550.)  In 
the  Civil  Code  of  Lower  Canada  the  pro- 
visions on  the  subject  in  the  Code  Napoleon 
have  been  substantially  copied.  But  so  far 
as  I  can  find,  in  no  couutry  where  the  com- 
mon law  prevails  bad  it  been  deemed  Im- 
portant to  enact  a  law  to  provide  for  such  a 
case.  Our  revisers  and  lawmakers  were 
familiar  with  the  civil  law,  and  they  did  not 
deem  It  important  to  Incorporate  into  our 
statutes  its  provisions  upon  this  subject 
This  is  not  a  casus  omissus.  It  was  evi- 
dently supposed  that  the  maxims  of  the  com- 
mon law  were  sufficient  to  regulate  such  a 
case,  and  that  a  specific  enactment  for  that 
purpose  was  not  needed." 

These  maxims  of  the  common  law  are  ex- 
pressly made  a  part  of  our  laws  by  the  stat- 
ute of  this  state,  first  adc^ted  in  1816,  as 
we  have  hereinabove  Indicated.  They  are  a 
part  of  the  law  of  the  state  by  force  of  sec- 
tion 4151,  Rev.  St  1899,  Unless  they  have 
been  repealed,  changed,  modified,  or  wiped 
out  by  statute  law.  Have  we  by  statute 
either  expressly  or  Impliedly  changed  or 
modified  the  maxims  discussed  in  the  Ten- 
nessee and  New  York  cases,  supra?  Has 
the  common  law  In  this  re^>ect  been  re- 
pealed, changed,  or  modified?  We  think  not 
If  not,  they  are  a  part  of  our  law.  If  not 
then  this  statute  must  be  read  In  connection 
therewith,  and  when  so  read  the  father  of 
appellees  acquired  no,  interest  in  the  estato 
In  controversy,  and '  appellees  have  none. 
"Statutes  in  derogation  of  the  common  law 
are  to  be  strictly  construed,  unless  as  in  some 
states  there  la  a  statutory  provision  to  the 
contrary."    8  Cyc.  376,  and  cases  cited. 

The  common-law  rule  is  tersely  stated  in 
section  665  of  Wharton  on  Homicide  (3d 
EkL)  thus:  "To  permit  a  person  who  com- 
mits a  murder,  or  any  person  claiming  under 
him,  to  benefit  by  his  criminal  act  would  be 
contrary  to  public  policy.  And  no  devisee 
can  take  under  the  will  of  a  testator  whose 
death  has  been  caused  by  the  criminal  and 
felonious  act  of  the  devisee  himself.  And, 
in  applying  this  rule,  no  distinction  can  be 
made  between  a  death  •caused  by  murder  and 
one  caused  by  manslaughter.  Nor  does  the 
common-law  right  of  succession  by  descent 
operate  In  favor  of  one  who  willfully  takes 
the  life  of  his  ancestor  for  the  purpose  of  suc- 
ceeding to  hia  property  rights.  And  the  com- 
mon-law right  of  a  man  to  succeed  to  the 
property  of  bis  wife  upon  her  death  does  not 
operate  in  favor  of  one  who  murders  his 
wife.  And  the  rule  that  the  common-law 
doctrine  of  succession  to  property  does  not 
operate  in  favor  of  one  who  willfully  talcea 
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tbe  life  of  his  ancestor  Bhonld  apply  against 
any  i)er8on  claiming  through  or  under  the 
slayer.  Nor  does  a  rule  of  law  that  common- 
law  right  of  succession  to  property  does  not 
operate  in  favor  of  one  who  willfully  takes 
tbe  life  of  his  ancestor  contravene  a  consti- 
tutional provision  that  a  conviction  of  crime 
Shall  not  work  a  forfeiture  of  the  estate." 

To  our  mind  our  statutes  of  descents  and 
distributions  are  so  largely  expressive  of 
the  common  law  that  we  must  consider  these 
maxims  and  the  whole  body  of  the  applicable 
common-law  doctrines;  that  we  must  read 
them  together  as  parts  and  parcels  of  tbe 
same  system,  and  when  so  read  there  can  be 
but  one  answer  to  tbe  query  suggested  by  the 
facts  of  this  case. 

For  these  considerations  alone,  we  think 
this  case  should  be  reversed,  but  we  take  up 
next  a  discussion  of  this  statute. 

4.  But  leaving  out  of  consideration  the  ccm- 
duslons  above  reached,  L  e.,  that  our  statutes 
of  descents  and  distributions  and  the  Uve 
parts  of  the  common  law  constitute  one  sys- 
tem of  laws  in  this  state  upon  that  subject, 
and  that  the  statutory  law  Bust  be  con- 
strued with  reference  to  that  Uve  portion  of 
the  common  law,  and  going  to  this  statute  it- 
self, how  shall  we  construe  it?  Must  we  give 
a  construction  abhorrent  to  reason,  or  should 
we  give  It  a  construction  In  harmony  with  the 
reason  and  q)lrlt  of  the  law?  Shall  we  stick 
Id  tbe  bark  and  adhere  to  the  strict  letter  of 
the  law,  or  shall  we  say  that  whilst  the  case 
may  fall  within  the  letter  of  the  law,  yet 
It  does  not  fall  within  the  spirit  or  reason, 
or  within  the  reasonable  legislative  intent? 
The  courts  In  tbis  state  and  elsewhere  have 
not  been  remiss  In  finding  rules  of  construc- 
tion for  statutes  In  character  such  as  the  one 
before  us.  The  statute  we  are  called  upon  to 
constme  reads:  "When  a  wife  shall  die  with- 
out any  child  or  other  deecendtints  in  being 
capable  of  Inheriting,  her  widower  shall  be 
entitled  to  one-half  of  the  real  and  personal 
estate  belonging  to  the  wife  at  the  time  of  her 
death,  absolutely,  subject  to  the  payment  of 
tbe  wife's  debts." 

Statutes  should  be  read  In  the  light  of  the 
common  law,  and  this  statute  should  be  read 
In  that  light.  Chancellor  Kent  (1  Kent's  Com- 
mentaries, p.  464)  says:  "Statutes  are  like- 
wise to  be  construed  In  reference  to  tbe  prln- 
dplea  of  the  conmion  law,  for  It  must  not  be 
presumed  that  the  Legislature  Intended  to 
make  any  Innovation  upon  the  common  law 
farther  than  the  case  absolutely  required. 
This  lias  been  the  language  of  the  courts  in 
every  age;  and  when  we  consider  the  con- 
stant, vehement,  and  exalted  eulogy  which  the 
ancient  sages  bestowed  upon  the  common  law 
as  the  perfection  of  reason,  and  the  best  birth- 
right and  noblest  inheritance  of  the  subject, 
we  cannot  be  surprised  at  tbe  great  sanction 
given  to  this  role  of  construction." 

In  Blade  on  Interpretation  of  Laws,  p.  238, 
It  is  said:  "No  statute  enters  a  field  which  was 
before  entirely  unoccupied.  It  either  affirms, 
modifies,  or  repeals  some  portion  of  tbe  pre- 


viously existing  law.  In  order,  therefore,  to 
form  a  correct  estimate  of  its  scope  and  effect. 
It  Is  necessary  to  have  a  thorough  understand- 
ing of  the  laws,  both  common  and  statutory, 
which  heretofore  were  applicable  to  the  same 
subject  Whether  the  statute  affirms  the  rule 
of  the  common  law  upon  the  same  subject,  or 
whether  It  supplements  it,  supersedes  it,  or 
displaces  It,  the  legislative  enactment  must  be 
construed  with  reference  to  the  common  law ; 
for  In  this  way  alone  Is  it  possible  to  reach  a 
Just  appreciation  of  its  purpose  and  effect 
Again,  the  conunon  law  must  be  allowed  to 
stand  unaltered  as  far  as  is  consistent  with  a 
reasonable  interpretation  of  the  new  law." 

Our  statutes  of  descents  and  distributions. 
as  we  have  seen,  both  affirm  and  modify  the 
common  law,  but  nowhere  specifically  mention 
that  rule  or  doctrine  of  the  common  law  which 
precluded  the  murderer  from  Inheriting  from 
bis  victim.  This  latter  is  not  so  inconsistent 
with  tbe  statute  aa  to  call  upon  us  to  say 
that  such  portion  of  the  common  law  pre- 
viously existing  was  repealed  or  changed  by 
the  act  of  1896. 

Our  own  court  adheres  to  the  same  rule  in 
Johnson  v.  Fluetsch,  176  Mo.,  loc.  cit  468,  75 
S.  W.  1009,  where  we  said:  "Statutes  are  read 
and  construed  In  the  light  of  the  common  law. 
Rules  of  interpretation  and  construction  are 
derived  from  the  common  law,  and,  since  that 
law  constitutes  the  foundation,  and  primarily 
tbe  body  and  soul,  of  our  Jurisprudence,  every 
statutory  enactment  Is  construed  by  its  light 
and  with  reference  to  its  cognate  principles. 
Sutherland  on  Stat.  Cons.  |  289." 

And  statutes  in  derogation  of  the  conunon 
law  are  to  be  strictly  construed.  See  Brown 
V.  Dressier,  125  Mo.,  loc.  cit  593,  29  S.  W.  18; 
State  V.  Clinton.  67  Mo.  880,  29  Am.  Bep.  606; 
Judson  et  al.  v.  Smith  et  al.,  104  Mo.  SI,  15 
S.  W.  956.  Rozelle  v.  Harmon,  103  Mo.  839, 
16  S.  W.  482,  12  L.  B.  A.  187.  And  this  la 
especially  true  where  the  statute  Is  In  dero- 
gation of  common  right  and  common  decency, 
as  well  as  the  common  law.  Tbe  oonstrac> 
tion  contended  for  by  the  appellees  is  one 
which  shocks  both  common  right  and  common 
decency,  and  no  court  should  be  inclined  to 
other  than  a  construction  which  would  make 
the  statute  comport  with  reason  and  the  fund- 
amental maxims  of  tbe  law. 

It  is  true,  strictly  speaking,  that  the  old 
Idea  of  equitable  construction  of  statutes  Is 
no  longer  recognized  by  the  courts,  but  In 
speaking  upon  this  point  Mr.  Black,  In  his 
most  excellent  treatise  entitled  "Interpreta- 
tion of  Ijaws,"  truthfully  says:  "But  neverthe- 
less, man}'  of  the  cases  which  were  decided  on 
what  was  called  tbe  'equity  of  the  statute' 
would  now  be  decided  in  precisely  the  same 
way,  though  not  avowedly  on  that  principle. 
This  Is  because  there  was  a  Just  and  reason- 
able idea  at  the  base  of  the  principle  In  ques- 
tion, and  this,  so  far  as  It  is  applicable  to 
modern  conditions,  has  survived.  This  Idea 
was  that  a  given  case  should  not  be  taken  to 
be  within  a  statute,  though  apparently  cover- 
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ed  by  Its  comprehensiTe  tenns,  nnless  it  la 
within  the  spirit  and  reason  of  the  law." 

The  same  learned  anther  at  page  48  lays 
down  this  rule:  "A  statute  should  be  con- 
strued with  reference  to  Its  spirit  and  reason ; 
and  the  courts  have  power  to  declare  that  a 
case  which  falls  within  the  letter  of  a  stat- 
ute Is  not  goTemed  by  the  statute,  because  it 
is  not  within  the  ejpirit  and  reason  of  the  law 
and  the  plain  intention  of  the  Legislature." 
This  rule  finds  support  in  case  after  case  as 
we  read  them  In  the  books. 

The  case  of  Sams,  etc.,  ▼.  Sams'  Adminis- 
trator, 85  Ky.  S96,  3  S.  W.  593,  is  one  of  such 
cases.  The  facta  were  tliat  Leroy  Sams  was 
lawfullj'  married  to  a  woman  by  whom  he 
had  four  children.  During  the  life  of  the  first 
wife  he  was  harlng  illicit  relations  with  an- 
other woman,  bj'  whom  he  bad  two  children. 
These  were  born,  one  8  and  the  other  10  years 
prior  to  the  death  of  his  wife.  Upon  the 
death  of  his  wife  he  married  the  mother  of 
these  two  children,  who  also  had  five  others 
which  bad  been  born  out  of  wedlock.  Sams 
recognized  these  two  as  his  children.  In  that 
state  the  statute  provided:  "If  a  man  having 
bad  a  child  by  a  woman  shall  afterwards 
marry  her,  such  child,  or  its  descendants,  if 
recognized  by  him  before  or  after  marriage, 
shall  be  deemed  legitimate."  Counsel  in  ttiat 
case  contended  as  do  able  counsel  in  this  case. 
They  said  the  statute  makes  no  exception  and 
the  courts  are  powerless  to  make  it;  but 
Pryor,  C.  J.,  followed  that  rule  of  statutory 
construction  which  should  be  followed  In  all 
such  cases.  In  an  able  opinion  he  says:  "It 
is  insisted  by  counsel  for  the  appellants  that 
the  meaning  and  intention  of  the  statute 
is  so  plain  tliat  but  one  interpretation  can 
l>e  given  it;  and,  although  the  children  were 
begotten  by  the  Intestate  when  he  was  the 
lawful  husband  of  another,  his  adulterous 
practices  with  an  unchaste  woman  and  un- 
faithfulness to  his  own  wife  and  children  can- 
not be  considered  in  determining  the  rights  of 
those  who  were  not  participants  in  the  wrong, 
and  whose  rights  the  statute  was  enacted  to 
protect  If  the  case  before  us,  or  that  class 
of  cases  where  the  husband  has  violated  his 
marriage  vows  and  become  the  father  of  chil- 
dren by  an  adulterous  sexual  connection  with 
another  woman  during  the  marital  relation, 
had  been  the  subject  of  legislative  thought. 
It  can  scarcely  be  supposed  that  any  law 
would  have  been  enacted  by  which  the  chil- 
dren of  the  adulterous  intercourse  would  be 
made  legitimate,  that  they  might  inherit  with 
the  children  of  the  lawful  wife  equal  parts  of 
his  estate.  Such  a  statute,  if  so  construed, 
would  only  invite  the  husband  to  desert  his 
wife,  and  the  woman  of  easy  virtue  to  en- 
courage the  violation  of  his  marriage  vows, 
that  she  might  some  day  become  Ills  lawful 
wife  and  her  children  the  rightful  heirs  of  his 
estate.  The  motive  to  supplant  the  love  of  a 
true  woman  by  tlie  lewd  practices  of  degraded 
women  would  be  found  In  such  a  statute,  and 
the  law,  instead  of  securing  to  the  innocent 
offspring  an  interest  in   the  estate  of  the 


father,  and  encouraging  the  latter  to  make 
reparation  for  the  wrong  committed  bj-  marry- 
ing the  mother,  would  Invite  the  commission 
of  great  moral  wrong,  and  hold  out  an  in- 
ducement to  the  guilty  parties  to  remove 
those  who  stood  in  the  way  of  legitimizing 
their  children  by  the  consummation  of  the 
contract  of  marriage.  •  •  •  It  Is  a  well- 
settled  rule  of  construction  that  the  letter  of 
a  statute  will  not  be  followed  when  it  leads 
to  an  absurd  conclusion;  but,  on  the  con- 
trary, the  reason  for  Its  enactment  must 
enter  Into  its  interpretation,  so  as  to  de- 
termine what  was  intended  to  be  accomplish- 
ed by  it." 

If  the  courts  can  invoke  this  rule  of  con- 
struction to  disparage  and  condemn  adultery 
and  its  attendant  evils,  can  we  not  invoke  it  to 
prevent  the  legal  creation  of  an  heir,  and  an 
estate  for  such  heir,  by  murderous  hands? 
Our  statute  is  no  more  explicit  in  terms  than 
the  Kentucky  statute.  The  language  of  the 
one  is  as  broad  as  the  other.  The  Supreme 
Court  of  the  United  States  has  likewise  dealt 
with  the  same  rule  of  statutory  construction 
in  the  case  of  Church  of  the  Holy  Trinity  v. 
United  States,  143  U.  S.  457,  12  Sup.  Ct.  511, 
36  L.  Ed.  226.  This  case  construes  the  fed- 
eral act  of  February  26,  1885,  c.  164,  S  1,  23 
Stat.  332  [U.  S.  Comp.  St  1901,  p.  1290], 
which  was,  "To  prohibit  the  importation  and 
migration  of  foreigners  and  aliens  under  con- 
tract or  agreement  to  perform  labor  In  the 
United  States,"  etc.  The  first  section  reads: 
"Be  It  enacted  by  the  Senate  and  House  of 
Bepresentatlves  of  the  United  States  of  Amer- 
ica in  Congress  assembled.  That  from  and 
after  tbe  passage  of  this  act  it  shall  be  unlaw- 
ful for  any  person,  company,  partnership,  or 
corporation,  in  any  manner  whatsoever,  to 
prepay  the  transportation,  or  in  any  way  as- 
sist or  encoui:fige  the  importation  or  migration 
of  any  alien  or  aliens,  any  foreigner  or  for- 
eigners, into  the  United  States,  its  territories, 
or  the  District  of  Columbia,  under  contract 
or  agreement,  parol  or  special,  express  or  im- 
plied, made  previous  to  the  importation  or 
migration  of  such  alien  or  aliens,  foreigner 
or  foreigners,  to  perform  labor  or  service  of 
any  kind  in  the  United  States,  its  territories, 
or  the  District  of  Columbia." 

Plaintiff  in  error  was  a  corporation,  and 
bad  made  a  contract  with  an  alien  residing  in 
England,  one  E.  Walpole  Warren,  to  come  to 
New  York  and  serve  it  in  the  capacity  of  a 
minister  of  the  gospel.  There  were  excep- 
tions In  other  portions  of  tlie  act  but  minis- 
ters were  not  Included  in  these  exceptions,  so 
that  the  statute  is,  if  anything,  more  absolute 
than  is  the  statute  under  review  here.  It 
shows  that  the  legislative  mind  in  fact  con- 
sidered exceptions,  whilst  our  statute  does 
not  so  show.  Mr.  Justice  Brewer,  who  wrote 
tbe  opinion,  says:  "It  must  be  conceded  tliat 
the  act  of  the  corporation  Is  within  tbe  let- 
ter of  this  section,  for  the  relation  of  rector 
to  his  church  is  one  of  service,  and  Implies 
labor  on  one  side,  with  compensation  on  the 
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other.  Vot  otty  are  the  general  words  'la- 
bor* and  "service'  both  used,  but  also,  as  it 
were  to  guard  against  any  narrow  interpreta- 
tion and  «npbaslze  a  breadth  of  meaning,  to 
them  1b  added  'of  any  kind';  and,  further, 
as  noticed  by  the  circuit  Judge  in  his  opin- 
ion, the  fifth  section,  which  makes  specific 
exceptions,  among,  them  professional  actors, 
artists,  lecturers,  singers,  and  domestic  serv- 
ants, strengthens  the  idea  that  every  other 
kind  of  labor  and  service  was  intended  to  be 
reached  by  the  first  section.  WhUe  there  is 
great  force  to  this  reasoning,  we  cannot  think 
Ck>ngre8s  Intended  to  denounce  with  penalties 
a  transaction  like  that  in  the  present  case. 
It  is  a  familiar  mle  that  a  thing  may  be 
wltliln  the  letter  of  the  statute  and  yet  not 
within  the  statute,  because  not  within  Its 
spirit  nor  within  the  intention  of  Its  makers. 
This  has  been  often  asserted,  and  the  reports 
are  full  of  cases  illustrating  Its  application. 
This  is  not  the  substitution  of  the  will  of  the 
Judge  for  that  of  the  legislator,  for  frequent- 
ly words  of  general  meaning  are  used  in  a 
statute^  words  broad  enough  to  Include  an 
act  In  qnestlon,  and  yet  a  consideration  of 
the  whole  legislation,  or  the  absurd  results 
which  follow  from  giving  such  broad  meaning 
to  the  words,  makes  it  unreasonable  to  be- 
lieve that  the  ieg^lslator  Intended  to  Include 
the  particular  act." 

To  a  like  effect  are  Lau  Ow  Bew  v.  U.  S., 
1:44  U.  8.  47,  12  Sup.  Ct.  617,  36  L.  Ed.  340; 
Rodgers  v.  U.  S.,  152  Fed.  34(3,  81  C.  C.  A. 
454 ;  Henry  v.  Tilson,  17  Vt  486 ;  Ry^ate  v. 
Wardsboro,  30  Vt  746;  Ingraham  v.  Speed, 
30  Miss.  410;  Jackson  v.  Collins,  3  Cow.  (N.  Y.) 
89;  People  v.-Utica  Ins.  Co.,  15  Johns.  (N.  Y.) 
358,  8  Am.  Dec.  243 ;  Bx  parte  £311s,  11  Cal. 
222;  Osgood  v.  Breed,  12  Mass.  525;  U.  S. 
V.  Kirby,  74  U.  S.  482,  19  L.  Ed.  278 ;  Hanger 
V.  Abbott,  73  n.  S.  532, 18  L.  Ed.  939;  Braun 
T.  Sauerweln,  77  U.  S.  222,  19  L.  Ed.  895. 
See,  also,  the  numerous  cases,  both  ancient 
and  recent,  discussed  In  Black  on  Interpreta- 
tion of  Laws  under  his  rule  No  29,  pages  48 
to  55,  inclusive. 

Nor  has  this  rule  of  statutory  construction 
failed  of  ample  recognition  by  the  courts  of 
this  state.  Our  dower  statute  (section  2933, 
Rev.  St  1'899  [Ann.  St  1906,  p.  1690])  pro- 
vides that  the  widow  has  her  dower  in  all 
lands  of  which  her  husband  was  seised  dur- 
ing the  marriage,  unless  she  has  relinquished 
such  dower  "in  the  manner  prescribed  by 
law."  This  manner  was  by  deed.  Yet  we 
have  held  under  tills  statute  that  a  deed  to  a 
railroad  right  of  way  signed  by  the  husband 
alone,  or  condemnation  proceedings  against 
the  husband  alone,  would  prevent  an  action 
for  dower  by  the  widow.  Tenable  v.  Wabash 
Ry.  Co.,  112  Mo.  103,  20  S.  W.  493,  18  L.  R. 
A  68;  Chouteau  v.  Mo.  Paa  Ry.  Co.,  122 
Ma  373,  22  S.  W.  458,  80  S.  W.  299.  This 
statute  does  not  say,  "endowed  in  all  lands 
exc^t  such  as  has  been  conveyed  or  con- 
demned for  public  purposes."  Yet  we  have 
so  construed  the  statute.     Our  statute  of 


frauds,  {  3418,  reads:  "No  action  shall  be 
brought  *  *  *  upon  any  contract  made 
for  the  sale  of  lands  *  *  *  or  any  lease 
thereof  •  •  •  unless  the  agreement  upon 
which  the  action  shall  be  brought  ♦,  •  • 
shall  be  in  writing  and.  signed  by  the  party 
to  be  charged  therewith."  Yet,  under  the 
maxims  of  the  common  law,  how  many  cases 
have  we  exempted  from  the  strict  letter  of 
the  law?  Both  bench  and  bar  are  so  familiar 
with  the  case  law  under  this  section  that  cita- 
tion thereof  would  be  superfluous. 

Again,  In  the  very  recent  case  of  Eeeney  v. 
McVoy  (Mo.)  108  S.  W.  948,  the  Identical  rule 
of  construction  which  we  have  announced, 
and  in  a  case  with  many  more  obstacles  and 
difficulties,  was  announced  by  this  court  In 
iMtnc,  which  decision  puts  the  present  case 
at  rest  peacefully,  justly,  and  righteously. 
The  question  there  was  the  right  of  the  widow 
to  elect  to  take  a  child's  part  Mrs.  McVoy 
was  the  widow  of  Brlce  McVoy.  At  the  death 
of  Brlce  McVoy  he  bad  no  child  living,  and 
of  course  his  widow  had  no  "child  or  chil- 
dren by  such  husband  living."  They  did 
have  a  grandchild,  the  child  of  a  deceased 
daughter,  which  daughter  had  departed  life 
prior  to  the  death  of  Brlce  McVoy.  The  stat- 
ute we  were  then  called  upon  to  construe 
reads:  "When  the  husband  shall  die,  leaving 
a  child  or  children  or  other  descendants,  the 
widow.  If  she  has  a  dlilld  or  children  by  such 
husband  living,  may,  in  lieu  of  dower  of  one- 
third  part  of  all  the  lands  whereof  her  hus- 
band died  or  shall  die  seised  of  an  estate  of 
inheritance,  to  hold  and  enjoy  during  her 
natural  life,  elect  to  be  endowed  absolutely 
in  a  share  of  such  lands  equal  to  the  share 
of  a  child  of  such  deceased  husband.  The 
provisions  of  this  section  shall  be  subject  to 
the  payment  of  her  husband's  debts."  Lamm, 
J.,  after  reviewing  all  the  Missouri  cases  in- 
volving constructions  of  the  character  we 
have  before  us  now,  as  well  as  many  outside 
cases,  concludes  an  exhaustive  and  elegant 
opinion  in  this  language:  "Other  cases  to  like 
effect  might  be  cited.  The  dower  act  but 
supplements  the  descents  and  distributions 
act  They  must  be  taken  and  construed  to- 
gether. Cases  Illuminating  the  one  throw 
light  on  the  other,  and  based  on  the  reason- 
ing aforesaid,  and  in  the  light  of  the  forer- 
going  authorities,  we  have  no  difficulty  or 
hesitation  in  construing  the  word  'children' 
in  secUon  2944  [Ann.  St  1906,  p.  1697]  to  in- 
clude grandchildren.  Any  other  construction 
would  lead  to  absurd  and  unjust  results,  and 
be  obviously  without  the  legislative  Intent" 

In  Verdln  v.  City  of  St  Louis,  131  Mo.,  Ibc. 
cit  163,  33  S.  W.  517,  36  S.  W.  52,  this  court 
In  banc  announced  in  explicit  terms  its  ap- 
proval of  the  rule  of  construction  we  have 
adopted  in  the  case  at  bar.  The  language  of 
that  case  is:  "This  view  is  sanctioned  by 
abundant  authorities  which  hold  that  the  let- 
ter of  a  statute  may  be  enlarged  or  restrain- 
ed, according  to  the  true  Intent  of  the  fram- 
ers  of  the  law.    Whitney  v.  Whitney,  14  Mass. 
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92;  State  «z  rel.  t.  Emenon,  89  Mo.  80; 
State  ex  reL  t.  Kins,  44  Mo.  238 ;  Biddlck  t. 
Walsh,  IS  Ma  619.  In  ench  cases,  the  rea- 
son of  the  law  prevails  over  Its  letter,  and 
general  terms  are  so  limited  In  their  applica- 
tion as  not  to  lead  to  Injustice,  oppression,  or 
an  absurd  consequence,  the  presumption  be- 
ing Indulged  that  the  Legislature  intended  no 
such  anomalous  results.  United  States  v. 
Klrby,  7  Wall.  482,  19  L.  Ed.  278;  People 
ex  rel.  t.  McRoberts,  82  Ul.  38;  Fusz  t. 
Spaunhorst,  67  Mo.  256;  Sutherland  on  Stat 
Constr.  p.  288." 

In  fact,  the  pathway  of  Judicial  litera- 
ture from  the  earliest  period  down  to  the 
present  Is  literally  strewn  with  cases  which, 
like  beacon  lights,  have  guided  the  hand  of 
justice  tn  preventing  unjust,  unrighteous,  ab- 
surd, unreasonable,  and  abhorrent  results 
from  the  use  of  general  words  and  expres- 
sions In  statutes.  To  cite  and  quote  more 
would  be  but  to  become  tedious.  We  have 
gone  thus  far  on  account  of  the  newness  of 
the  particular  question  of  this  case.  Under 
these  authorities  we  should  not,  and  will  not, 
bold  that  "widower"  as  used  in  section  2938, 
supra,  means  one  who  has  created  a  condi- 
tion by  murderous  hands  and  heart  This 
case  Is  without  the  statute.  "Widower"  as 
there  used  means  one  who  has  been  reduced 
to  that  condition  by  the  ordinary  and  usual 
vicissitudes  of  life,  and  not  one  who,  by 
felonious  act  has  himself  created  that  con- 
dition. 

5.  Nor  do  we  think  that  this  construction 
violates  section  13,  art.  2,  of  our  BUI  of 
Bights  [Ann.  St  1006,  p.  135].  That  secUon 
says:  "That  no  person  can  be  attainted  of 
treason  or  felony  by  the  General  Assembly; 
that  no  conviction  can  work  corruption  of 
blood  or  forfeiture  of  estate."  Suppose  the 
Legislature  had  put  In  section  2938  the  ex- 
ception which  appellees  say  the  court  can- 
not read  Into  the  section,  1.  e.,  "her  wldow'- 
er,  except  be  he  such  by  his  own  felonious 
act,  shall  be  entitled,"  etc.;  thai,  accord- 
ing to  counsel's  present  contention,  the  stat- 
ute would  be  violative  of  the  Bill  of  Bights. 
In  other  words,  we  are  damned  if  we  do, 
and  likewise  damned  if  we  don't 

In  the  case  of  Box  v.  Lanier,  supra,  the 
court  said:  "The  provision  In  question  Is 
that  'no  convlcti<A  shall  work  corruption  of 
blood  or  forfeiture  of  estate.'  This  provi- 
sion has  no  connection  whatever  with  the 
devolution  of  property,  but  it  Is  intended 
in  Its  last  clause  to  prevent  a  forfeiture  of 
an  estate  of  a  criminal  on  account  of  his  of- 
fense;   but  we  bold  that  under  the  facts 


found  in  this  record,  the  surviving  husband 
never  acquired  an  estate  in  this  property, 
and  therefore  there  was  nothing  upon  which 
this  constitutional  provision  could  operate." 

We  concur  In  these  tersely  expressed  views. 
This  construction  of  the  existing  statute,  or 
even  an  express  statute,  as  they  have  in 
Iowa,  prohibiting  a  murderer  from  inheriting 
from  his  victim,  does  not  violate  our  con- 
stitutional provision.  There  Is  no  forfeit- 
ure of  an  estate  which  he  has,  but  la  simply 
preventing  him  from  acquiring  property  In 
an  unauthorised  and  unlawful  way,  L  e., 
by  murder.  It  takes  nothing  from  blm,  but 
simply  says,  "you  cannot  acquire  property 
In  this  way."  Nor  does  such  a  statute  pre- 
vent bis  heirs  from  inheriting  through  him 
property  rightfully  his,  at  the  time  of  his 
demise.  The  state  cannot  by  law  take  a 
criminal's  property,  but  it  can  say  to  every 
individual  citizen,  "you  cannot  acquire  prop- 
erty by  designated  unlawful  means."  Such 
statutes  violate  no  constitutional  provisions, 
either  state  or  federal. 

As  we  stated  in  the  outset  our  views  are 
not  In  harmony  with  a  majority  of  the  ad- 
judicated cases.  We  were  convinced  of  the 
righteousness  of  the  views  expressed  by  the 
courts  of  New  York  and  Tennessee^  and  the 
first  opinion  by  Cobb,  C.  J.,  In  a  Nebraska 
case,  which  was  later  decided  to  the  con- 
trary by  Byan,  C.  In  opposition  to  these 
cases  are  cases  from  Pennsylvania,  Ohio, 
North  Carolina,  Iowa,  and  Kansas.  A  dis- 
cussion of  the  (pinions  in  these  cases  would 
serve  no  good  purpose.  To  our  mind  the 
reason  is  against  them,  and  they  have  not 
given  full  weight  to  the  rule  of  statutory 
construction  so  often  and  so  recently  recog- 
nized and  enforced  by  this  court  Nor  do 
they  give  that  weight  to  the  maxims  of  the 
common  law  which  in  our  humble  judgment 
should  be  given  in  determining  a  case  In- 
volving this  particular  question. 

From  these  views  It  follows  that  the  judg- 
ment herein  should  be  reversed,  and  this 
cause  remanded  to  the  circuit  court  with 
directions  to  enter  a  Judgment  and  decree 
vesting  the  property  In  dispute  in  the  plain- 
tiff and  the  defendants  Mrs.  P.  W.  Straw- 
bridge  and  Mrs.  J.  A.  Thompson,  subject  to 
the  mortgage  rights  of  the  defendant  Woll- 
man,  and  which  said  Judgment  and  decree 
should  further  adjudge  and  decree  that  de- 
fendants Gallle  Evans  and  Zora  Evans  have 
no  title  or  interest  in  said  property. 

Cause  reversed,  and  remanded  with  the 
directions  aforesaid.    AU  concur. 
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CX>MBS  ▼.  STATE. 
(Court  «f  OrimiiULl  Ajipeals  of  Texaa.    Feb.  19, 

1.  HoiaciDB  — Tbiai.— InsTBucTioHS— Nxou- 

OEKT  HOXICIOK. 

Where  the  evidence  in  a  prosecution  for 
murder  leaves  in  doubt  the  question  whether  the 
killing  was  accidental,  and  the  court  charges 
that,  if  the  shooting  was  an  accident,  the  defend- 
ant was  entitled  to  an  acquittal,  it  is  not  error 
not  to  give  a  charge  on  negligent  homicide  in  the 
first  and  second  degree. 

2.  CltlllinAL  Law— IRBTBUCXIORB— BCBDKIt  OF 
PBOOI^— ACCIDENTAI.   KlIXINO. 

Where  the  state,  in  a  prosecution  for  homi- 
cide,  introduced  the  written  statement  of  ac- 
ei»ed  to  the  effect  tliat  he  killed  deceased,  but 
that  such  killing  was  an  accident,  the  court,  al- 
though not  requested  to  do  so,  should  charge 
that  the  burden  rests  on  the  state  to  disprove 
that  the  killing  was  accidental. 

Appeal  from  District  Court,  Parker  Coun> 
ty ;  J.  W.  Patterson,  Judge. 

6«orge  Combs  was  convicted  of  murder, 
and  appeals.    Reversed  and  remanded. 

Hood  &  Sbadle,  for  appellant.  F.  J.  Mc> 
Cord,  ABst.  Atty.  Oen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  cbarged  In 
the  district  court  of  Parker  county  with  the 
offense  of  murder  of  his  wife,  Claudle  Combs. 
He  was  convicted  at  the  September  term  of 
said  court,  19OT,  of  murder  in  the  second  de- 
gree, and  bis  ponisbment  assessed  at  80 
years'  confinement  in  the  penitentiary. 

There  are  several  Interesting  questions 
raised  on  the  appeal,  tbe  more  important  of 
which  we  will  now  consider.  The  facts  show 
that  appellant  and  bis  deceased  wife  were 
quite  young  people ;  that  they  had  been  mar- 
ried something  like  two  years;  that  there 
had  l)een  one  or  two  separations  between 
them,  but  they  were  living  together  at  the 
date  of  ber  death;  and  no  direct  evidence 
of  any  quarrel  or  bad  feeling  Is  shown  to 
have  existed  at  tbat  time,  except  and  unless 
It  can  be  found  In  the  fact  of  some  declara- 
tions by  appellant  to  bis  neighbors  In  respect 
to  getting  a  divorce.  On  tbe  day  of  the 
homicide  they  had  been  picking  cotton  in  a 
field  close  to  where  they  lived,  and  had  a 
wagon  about  half  full  of  cotton  when  they 
concluded  to  remove  the  cotton  from  the  wag- 
on and  to  go  to  town  in  it  After  having  re- 
moved the  cotton,  appellant's  wife  started 
home.  He  (appellant)  had  in  the  field  at  the 
time  a  pistol.  This  pistol  be  carried  to  his 
father's  house  the  night  before,  having  gone 
to  bis  father's  bouse  after  night  and  carried 
the  pistol,  as  be  claims,  for  protection ;  tbat 
he  carried  tbe  pistol  to  the  field  the  next 
morning,  and  states,  in  bis  statement  here- 
after referred  to,  that  he  thought  he  had 
removed  tbe  cartridge  from  It  While  en 
route  borne,  and  while  in  the  field,  a  shot  was 
fired,  which  struck  his  deceased  wife  in  the 
back,  as  a  result  (tf  which,  a  few  days  after 
this,  she  died.  There  were  some  two  or 
three  neighbors,  not  far  apart,  who.  In  view 
of  tbe  cries  of  appellant  and  bis  wife,  came 


to  where  they  were.  Tbe  witness  Ed  Wells 
says:  "I  started  to  him  (meaning  appellant) 
Just  as  quick  as  I  heard  him.  He  may  have 
holloed  three  or  four  times  before  I  got  my 
sack  off,  and  I  started  right  in  tbe  direction 
of  tbe  holloing.  I  climbed  through  a  barb- 
wire  fence  into  the  woods,  and  started  in 
the  direction  I  heard  tbe  sound.  I  came  out 
of  the  timber  into  a  glade  of  prairie  and  stop- 
ped, and  just  then  I  beard  him  say  some- 
thing to  her,  and  I  looked  over  and  saw 
them.  I  asked  him  what  was  the  matter. 
'Ob,'  he  says,  'I  have  shot  Claudle.'  I  said, 
'How  in  tbe  world  did  you  do  it?'  And  be 
said,  'I  was  wringing  the  pistol,'  or  turning 
the  pistol  around  my  bead,  and  it  went  off 
and  shot  her  accidentally.'  He  said  he  was 
whirling  the  pistol  around  his  head,  snapping 
It  and  it  went  off  and  shot  her  accidentally." 
The  witness  Cary  testified  that  appellant  said 
to  him,  when  he  reached  the  scene  of  the 
Bhooting,  in  response  to  an  Inquiry  as  to 
how  he  bad  shot  his  wife,  that  "I  was  Just 
throwing  the  pistol  around  my  bead,  snap- 
ping it  and  It  went  off  and  shot  her  acci- 
dentally." Tbe  appellant  had  made  before 
tbe  assistant  coun^  attorney  of  Parker  coun- 
ty a  written  statement  which  was  Introduced 
by  the  state,  without  objections.  In  which 
appellant  said:  "When  my  wife  and  I  started 
home  this  morning,  I  forgot  the  pistol,  and 
went  back  and  got  It,  and  stuck  It  in  my 
hip  pocket.  We  came  back  to  ■  my  cotton 
patch  and  unloaded  a  wagon  of  cotton,  so 
we  could  use  the  wagon  to  go  to  town. 
While  we  were  unloading  tbe  wagon,  I  laid 
tbe  pistol  down  on  a  log,  but  took  tbe  load 
out  of  it  first  After  I  took  the  load  out  I 
revolved  the  cylinder  several  times;  don't 
know  why  I  did,  unless  it  was  to  see  if  it 
needed  cleaning.  The  reason  I  took  the  load 
out  was  because  I  was  afraid  It  would  fall 
off  and  explode.  I  must  have  put  the  load 
in  before  I  put  tbe  pistol  down  on  the  log; 
for  I  know  I  did  not  put  It  in  when  I  picked 
it  up.  I  don't  remember  of  putting  tbe  load 
back,  and  did  not  know  tbat  it  was  in  there 
when  I  picked  it  up.  My  wife  had  started  on 
ahead  of  me,  and  I  was  trotting  along  be- 
hind her,  trying  to  catch  up  with  her,  swing- 
ing the  pistol  around  in  my  band  and  snap- 
ping It  It  went  off  and  struck  my  wife." 
Proof  was.  also  made  by  Dr.  Frits,  who  was 
called  to  see  Mrs.  Combs,  that  be  asked  ber 
how  it  happened,  and  that  she  said,  in  reply 
to  such  question,  that  they  were  in  a  wagon 
unloading  some  cotton,  and  when  they  got 
out  she  started  to  the  house  to  get  ready,  and 
ber  husband  started  to  get  the  mules,  and 
was  coming  after  her  to  go  to  town,  and  the 
pistol  went  off  and  shot  her;  that  George 
(meaning  appellant)  had  not  Intended  to 
shoot  ber;  that  the  shooting  was  accidental. 
In  this  state  of  the  proof,  appellant  most 
strenuously  contends  that  the  court  erred  in 
not  giving  a  charge  on  negligent  homicide  in 
tbe  first  and  second  degree,  and  In  support 
of  this  contention  refers  us  to  the  case  ot 
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Bradshaw  ▼.  State  (Tex.  Cr.  App.)  50  S.  W. 
S5d.  The  Bradshaw  Case  Is,  In  Its  facts,  very 
mnch  like  the  case  at  bar,  and  la  authority 
for  the  proposition  that  If  the  court  had  sub- 
mitted the  issue  of  negligent  homicide  In  the 
first  degree,  and  a  conviction  had  resulted, 
such  submission  and  conviction  would  have 
been  Justifled  under  the  law  by  the  facts 
of  this  case.  We  do  not  believe,  however, 
under  the  authorities,  that  It  was  error  in 
this  case,  in  view  of  the  charge  given  by  the 
court,  to  fail  to  submit  the  doctrine  of  negli- 
gent homicide.  The  court  gave  a  charge  in 
wblcb.  he  instructed  the  Jury  very  clearly 
that,  if  the  shooting  was  an  accident,  the  de- 
fendant was  entitled  to  an  acquittal.  In 
the  case  of  Gamer  v.  State  (Tex.  Cr.  App.) 
24  S.  W.  420,  a  question  similar  to  the  one 
bere  raised  was  before  the  court  In  that 
case,  as  in  this,  appellant  had  shot  and 
killed  bis  wife.  The  theory  of  the  state  in 
that  case,  as  In  this  case,  was  that  the  shoot- 
ing was  murder,  and  the  theory  of  the  de- 
fense was  that  the  killing  was  an  accidental 
homicide.  It  appears  in  the  Oamer  Case  that 
at  the  time  of  the  killing  the  appellant  was 
whirling  a  pistol  in  play,  when  it  accidental- 
ly fired.  It  was  complained,  and  the  dis- 
tinct issue  was  made  in  this  case,  that  the 
court  erred  In  falling  to  Instruct  the  Jury  in 
respect  to  the  various  grades  of  accidental 
homicide.  In  passing  on  the  question  Judge 
Slmkins,  who  wrote  the  opinion  of  the  court, 
says :  "I'here  was  no  necessity  of  instructing 
on  the  various  grades  and  punishments  of 
accidental  homicide.  If  there  was  no  mur- 
der In  the  case,  the  appellant  should  be  ac- 
quitted, and  the  court  so  charged  the  Jury. 
We  cannot  see  how  the  appellant  can  com- 
plain of  this  omission.  It  was  for  bis  bme- 
flt  Green's  Case,  27  Tex.  App.  244,  11  S. 
W.  114."  And  so  In  this  case,  if  it  be  con- 
ceded, as  we  think  the  facts  show,  that  the 
evidence  raised  the  issue  of  negligent  homi- 
cide, still  the  failure  to  submit  this  degree 
of  the  offense  charged  can  furnish  no  Just 
ground  of  complaint  to  the  appellant  If  it 
was  an  accident,  from  the  charge  of  the 
court  as  given,  appellant  was  entitled  to  an 
acquittal.  Accident  is  implied  in  negligent 
homicide  of  both  the  first  and  the  second 
degrees,  and  in  many  cases  of  accidental  kill- 
ing the  defendant  could  not  be  convicted  even 
of  homicide  in  either  of  these  degrees.  We 
tbink,  therefore,  and  so  hold,  that  the  charge 
of  the  court  in  this  respect  cannot  be  com- 
plained of  by  appellant 

Complaint  is  made  of  the  following  por- 
tion of  the  court's  charge:  "If  you  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  in  Parker  county,  Tex., 
with  a  pistol,  and  If  the  same  was  a  deadly 
weapon,  or  instrument  reasonably  calculated 
and  likely  to  produce  death  from  the  mode 
and  manner  of  its  use,  in  a  sudden  transport 
of  passion  aroused  without  adequate  cause, 
with  the  Intent  to  kill,  did  shoot  and  thereby 
kill  Claudie  Combs,  as  charged  in  the  in- 


dictment, you  will  find  him  guilty  of  murder 
in  the  second  d^ree,  and  so  say  in  your  ver- 
dict" It  is  urged  that  this  charge  Is  not 
the  law  of  the  case,  nor  Is  it  applicable  to 
the  facts  in  this  case;  for  there  was  no  evi- 
dence in  the  record  calling  for  such  charge; 
tbat  there  was  no  evidence  whatever  that 
the  parties  had  bad  any  quarrel,  or  that 
tbere  was  at  any  time  any  ill  feeling  between 
them,  and  the  evidence  does  not  raise  the 
issue  or  suggest  the  fact  that  the  killing 
was  in  a  sudden  transport  of  passion.  This 
charge  has  not  Infrequently  been  criticised 
and  condemned  by  this  court,  notably  in  the 
case  of  Kannmacher  v.  State  (Tex.  Cr.  App.) 
101  S.  W.  238.  But  this  charge  has  usually 
been  criticised  where  it  is  Included  In  a 
definition  or  Instruction  with  reference  to  the 
distinctive  difference  between  murder  in  the 
second  degree  and  manslaughter.  We  should 
not  be  Inclined  to  reverse  the  case  on  the 
occurrence  of  these  words,  in  what  Is  other- 
wise, in  respects  complained  of,  a  most  ad- 
mirable charge ;  but  we  suggest  to  the  court. 
In  view  of  another  trial,  that  this  language 
should  be  omitted. 

We  think,  however,  that  the  case  must  be 
reversed  for  the  reason  tbat  the  court  failed 
to  charge  the  Jury  that,  the  state  having 
Introduced  in  evidence  the  written  state- 
ment of  appellant,  in  substance  to  the  ef- 
fect tbat  be  had  killed  the  deceased,  but  that 
such  killing  was  an  accident  the  burden  rests 
upon  the  state  to  dl^rove  by  the  evidence 
the  statement  of  the  killing  as  explained  in 
said  statement  As  far  back  as  the  case  of 
Pharr  v.  State,  7  Tex.  App.  472,  the  follow- 
ing charge  given  In  that  case  was  approved 
as  a  correct  enunciation  of  the  law:  "When 
the  admissions  or  confessions  of  a  party  are 
introduced  in  evidence  by  the  state,  then  the 
whole  of  the  admissions  or  confessions  are  to 
be  taken  together,  and  the  state  is  bound  by 
them  unless  they  are  shown  to  be  untrue 
by  the  evidence.  Such  admissions  or  con- 
fessions are  to  be  taken  into  consideration  by 
the  Jury  as  evidence  in  connection  with  all 
the  other  facts  and  circumstances  of  the 
case."  In  the  case  of  Pratt  v.  State,  96  S. 
W.  8,  16  Tex.  Ct  Rep.  599,  Judge  Davidson 
reviews  at  some  length  the  authorities  in 
this  state  on  this  question.  In  tbat  case  he 
reaches  the  conclusion  as  follows:  "However, 
we  are  of  opinion  that  in  all  cases  where  ad- 
missions and  confessions  of  a  defendant  are 
admitted  in  evidence  against  him,  and  such 
admissions  or  confessions  contain  exculpa- 
tory or  mitigating  statements,  it  would  be 
proper  and.  Just  to  the  defendant  to  instruct 
the  Jury  as  was  requested  In  this  case."  It 
was  said  In  the  case  of  Jones  v.  State,  29 
Tex.  App.  20,  13  S.  W.  990:»  "We  do  not 
wish  to  be  understood  as  holding  that,  in 
all  cases  where  the  admissions  or  confessions 
of  a  defendant  are  admitted  in  evidence 
against  him,  it  is  necessary  to  give  such  or 
a  similar  instruction  to  the  Jury.  What  we 
decide  la  that  in  this  case,  in  which  tbe 


*26  Am.  St  Rep.  715. 
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criminating. evidence  consists  almost  entire- 
ly of  defendant's  admissions  that  he  killed 
deceased.  Instruction  should  have  been  glv- 
ea.  In  view  of  the  fact  that  the  exculpatory 
portion  of  defendant's  statements  about  the 
homicide  were  not  shown  by  the  state's  evi- 
dence to  be  ontrue."  It  appears  from  an 
examination  of  the  opinions  that  In  very 
many  of  the  cases  an  Instruction  bad  been 
requested  to  the  efCect  that,  where  the  state 
pots  in  evidence  a  statement  or  admission 
or  confession  of  a  defendant,  the  burden  rests 
on  the  state  to  show  that  the  exculpatory 
statements  therein  contained  are  untrue;  but 
we  do  not  believe  It  is  absolutely  essential 
that  snch  charge  should  be  requested.  It  is 
made  by  law  the  duty  of  the  court  to  in- 
struct the  Jury  with  reference  to  every  issue 
of  fact  raised  by  the  evidence.  In  this  case 
sncb  a  charge  was  undoubtedly  demanded 
by  the  facts,  If  it  could  ever  be  said  to  be 
required  in  any  case.  Here  the  state  bad 
put  in  evidence,  not  only  tlie  declarations 
made  by  the  defendant  to  his  friends  and 
neighbors,  who  had  hurried  to  the  scene  of 
the  unfortunate  tragedy;  bat  the  prosecut- 
ing officers  of  Parker  county  had  obtained 
from  the  appellant  a  statement  in  writing 
as  to  the  events  and  circumstances  of  the 
homicide.  This  statement  was  made  and 
subscribed  to  by  appellant,  and  is  produced 
in  evidence  by  the  state.  They  were  not 
compiled  to  offer  It,  and,  when  they  do 
offer  it,  certainly  the  Jury  ought  to  be  in- 
formed that,  being  so  Introduced  by  tbe 
state,  the  burden  rests  on  them  to  disprove 
any  exculpatory  facts  contained  in  sucb 
statement 

For  the  error  of  the  court  In  irefusing  to 
give  such  Instruction,  the  Judgment  of  tbe 
court  below  is  reversed,  and  the  cause  is 
remanded. 


HOOTEN  V.  STATE. 
(Oonrt  of  Criminal  Appeals  of  Texas.    Feb.  26, 

L  Cbiuinai.  Law— BvinENCB— iNSTBUonoNB. 
Where,  on  a  trial  for  larceny,  the  evidence 
showed  that  the  prosecutor,  while  In  a  saloon 
where  the  offense  was  committed,  placed  a  num- 
ber of  $20  bills  along  tbe  bar,  and  then  picked 
them  up  and  held  them  in  one  hand  and  bia 
pocketbook  in  the  other,  a  charge  that  If  the 
prooecutor  threw  his  money  promiscuously  about 
the  bar,  and  accused  then  took  it,  he  could  not 
be  convicted,  was  properly  refused,  because  of 
the  absence  of  evidence  on  which  to  predicate  it. 

2.  LiAKCERT— DEOBEES   OF  OFFENSE— ISSUES. 

Where,  on  a  trial  for  ordinary  theft  and  for 
theft  from  the  person,  tbe  evidence  showed  that 
the  prosecutor  at  the  time  of  the  offense  was 
drunk,  and  the  evidence  was  circumstantial,  and 
the  state  was  unable  to  show  the  precise  means 
and  method  of  the  taking,  the  court  did  not 
err  in  charging  on  theft  from  the  person,  es- 
pecially where  the  jury  found  accused  guilty  of 
ordinary  theft  only. 

3.  CBiunnAL  Law— iNSTBucTioNs— Chabgk  on 
THE  Weight  of  the  Evidence. 

A  paragraph  in  an  instruction  which  sets 
forth  the  nature  of  the  offense  charged  and  that 
the  property  "is  alleged  to  have  belonged  to 


[prosecutor],  and  was  taken  from  his  possession 
without  his  consent  and  with  the  Intent  of  de- 
fendant •  ♦  •  to  deprive  the  owner  of  the 
value  of  the  same,"  etc.,  is  not  objectionable  as 
a  charge  on  the  weight  of  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  fS  1732-174a] 

4.  Saicx— Lanouaqk  in  Gbnebai,. 

Instructions  should  receive  a  fair  and  rea- 
sonable construction,  and  should  be  tested  with 
reference  to  the  language  used  in  its  entirety 
and  taken  in  Ite  proper  connection. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  |J  1990-1993.] 

6.  Labcent— Evidence— Admissibility. 

Where,  on  a  trial  for  larceny,  the  prose- 
cutor testified  that  money  shown  to  him  on  the 
trial  was  the  same  kind  and  of  the  same  denomi- 
nation as  that  which  was  stolen  from  him,  and 
tbe  money  exhibited  to  him  was  identified  by 
a  witness  as  the  money  found  on  accused  and  his 
confederates  a  short  time  after  the  larceny,  and 
the  amount  of  the  money  found  and  the  denomi- 
nations thereof  corresponded  with  the  money 
which  prosecutor  claimed  was  stolen  from  him, 
and  the  pocketbook  of  the  prosecutor,  in  which 
his  money  had  been  kept,  was  found  in  the  place 
where  accused  said  he  bad  thrown  it,  the  court 
did  not  err  In  i)ermitting  evidence  of  the  de- 
nominations of  bills  found  in  possession  of  ac- 
cused and  his  confederates,  and  in  permitting 
the  introduction  of  such  money. 

6.  Same. 

The  state,  on  a  trial  for  larceny,  may  trace 
by  positive  or  circumstantial  evidence  the  prop- 
erty alleged  to  have  been  stolen  and  exhibit  the 
same  to  the  jury,  except  where  the  introduc- 
tion of  the  same  will  serve  no  useful  purpose, 
and  may,  because  of  its  character,  inSame  the 
minds  of  the  jury. 

7.  Same— StTFFiciENCT. 

Whether  money  received  in  evidence  on  a 
trial  for  the  larceny  of  money  was  the  identical 
money  described  in  the  indictment,  and  whether 
it  was  the  identical  money  stolen  from  the 
prosecutor,  held,  under  the  evidence,  for  the  jury. 

8.  Same— Admissibility. 

Where,  on  a  trial  for  the  larceny  of  money, 
the  evidence  showed  that  the  amount  and  the 
denomination  of  the  money  found  on  accused 
and  in  the  possession  of  his  confederates  a  short 
time  after  the  mone/  was  stolen  corresponded 
with  the  money  which  the  prosecutor  claimed 
was  stolen  from  him,  it  was  not  error  to  permit 
a  witness  to  state  that  he  found  money  under 
the  wall  paper  in  the  room  of  one  of  accused's 
confederates. 

9.  Cbiminai,  Law— Condoct  of  Trial— Dis- 

CKETION   OF   OonST. 

Where,  on  a  trial  for  larceny,  it  appeared 
that  a  witness  was  not  well  acquainted  with 
the  confederates  of  accused,  who  were  in  jail, 
and  that  accused  and  his  confederates  had  been 
found  to  be  in  possession  of  the  stolen  prop- 
erty, the  court  did  not  abuse  its  discretion  in 
directing  the  bringing  of  the  confederates  into 
court  to  enable  the  witness  to  identify  them, 
especially  where  the  identification  was  based  on 
the  judgment  of  the  witness. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  1458.] 

10.  J/KvcKHY — Evidence — Sufficiency. 
Evidence  held  to  justify  a  conviction  of  a 

larceny. 

Appeal  from  District  Court,  Dallam  Coun- 
ty; J.  M.  Browning,  Judge. 

E.  E.  Hooten  was  convicted  of  theft,  and 
be  appeals.    Affirmed. 

Del  W.  Harrington  and  O.  J.  Carter,  for  ap- 
pellant. F.  J.  McCord,  Asst  Atty.  Gen.,  for 
the  State. 
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RAMSEY,  J.  AppeUant  was  Indicted  Id 
tbe  district  court  of  Dallam  county,  Tex.,  for 
the  offense  of  theft  of  property  over  the  value 
of  ISO.  The  Indictment  contained  four  counts, 
one  charging  the  offense  of  ordinary  theft 
from  one  Hosklnson,  and  contained  a  count 
also  of  theft  from  the  person  of  said  Hos- 
klnson, the  offense  of  theft  from  the-  person 
of  the  said  Hosklnson  so  suddenly  as  not  to 
allow  time  to  make  resistance,  and  the  of- 
fense of  robbery.  The  two  last  counts  were 
expressly  withdrawn  from  the  consideration 
of  the  Jury  by  the  court  In  a  charge,  and  the 
Issues  submitted  to  the  Jury  were  In  respect 
to  tbe  charge  of  theft  over  the  value  of  $50 
and  theft  from  the  person.  On  tbe  trial  ap- 
pellant was  convicted  of  theft  on  the  first 
count,  and  his  punishment  assessed  at  two 
years'  confinement  in  tbe  penitentiary.  Ap- 
pellant was  originally  Jointly  Indicted  with 
B.  J.  Felts,  B.  W.  Felts,  and  John  Moody; 
but  application  for  severance  was  granted, 
and  the  case  was  tried  against  appellant 
separately. 

The  evidence  shows,  briefly,  that  about  the 
28th  day  of  September,  1907,  the  witness  J. 
R.  Hosklnson  came  to  the  town  of  Dalbart, 
Tex.,  in  Dallam  county,  from  Ft.  Dodge, 
Kan.,  arriving  there  early  in  the  morning; 
that  he  soon  afterwards  went  to  the  saloon 
of  one  Robert  Dllsworth,  In  said  town,  and 
during  the  day  became  very  drunk.  It  was 
shown  by  all  the  testimony  that  the  prose- 
cuting witness,  Hosklnson,  bad  something 
like  $100,  mostly  in  currency,  and  that  a  large 
part  of  the  money  had  been  kept  in  a  pocket- 
book,  which  was  lost  with  the  money,  but 
subsequently  recovered  and  identified.  It 
was  shown  by  all  the  testimony  that  appel- 
lant was  in  the  saloon  a  considerable  portion 
of  tbe  time  that  Hosklnson  was  there;  that 
some  time  In  the  afternoon  of  that  day  the 
witness  Dllsworth  searched  Hosklnson,  who 
had  been  seen  with  a  considerable  amount  of 
money,  and  found  his  pocketbook  gone,  and 
that  he  had  on  his  person  only  five  cents  in 
money.  Dllsworth  testified  that  he  had  a 
conversation  with  appellant  before  be  was 
put  under  arrest,  and  before  he  bad  gone  to 
the  closet  and  found  the  pocketbook  in  ques- 
tion, in  which  he  stated  to  him:  "Tou  got 
this  old  man's  money,  and  I  don't  want  any- 
thing like  that  to  happen  around  my  place, 
and  if  you  will  give  it  up  there  will  be  noth- 
ing said,  or  that  it  would  go  lighter  with 
you,  or  there  will  be  nothing  to  It ;  but  I  do 
not  want  him  to  lose  his  money  in  my  place. 
And  this  man  (meaning  appellant)  twisted 
around  and  would  not  have  anything  to  say, 
and  then  be  went  out,  and  I  went  out  there 
to  the  closet  after  the  pocketbook."  A  wit- 
ness named  Powell  testified  that  he  had  a 
conversation  with  the  appellant  Just  after 
the  loss  of  the  money;  that  he  came  into  his 
place  with  two  $20  bills  in  his  band,  and 
said,  "I  rolled  a  fellow  up  the  street,"  and  I 
said  to  him,  "Red,  you  had  better  take  that 


money  back,"  and  be  said.  "I  am  going  to  buy 
me  a  suit  of  clothes."  And  I  said:  "Are 
you  crazy?  Do  you  want  to  break  into  the 
penitentiary?"  This  witness  also  testified  as 
follows:  "This  defendant  said,  'I  rolled  a 
fellow  up  at  Bob  Dlisworth's  saloon,'  and 
also  told  me  where  he  had  thrown  a  pocket- 
book.  He  said  be  had  thrown  the  pocketbook 
Into  the  watercloset  back  of  Dlisworth's  sa- 
loon. He  also  told  me  be  got  $120  off  tbe 
party,  and  that  he  had  given  two  other  pat- 
ties $40  apiece."  This  will  be  a  sufficient 
statement  of  the  facts  to  illustrate  tbe  legal 
questions  arising  on  the  trial. 

1.  By  special  charge  No.  8  counsel  for  ap- 
pellant requested  the  court  to  charge  the  Jury 
as  follows:  "If  you  believe  from  the  evidence 
that  tbe  said  J.  R.  Hosklnson  threw  his  said 
money  promiscuously  about  the  bar  and  tbe 
room,  to  wit,  in  Bob  Dlisworth's  safaxtn,  and 
that  tbe  defendant  took  said  money  while  it 
was  so  promiscuously  strewn  around  said  bar 
and  room,  then  you  will  acquit  the  defend- 
ant" In  support  of  ttiis  proposition  counsel 
for  appellant  refers  to  the  cases  of  Berry  v. 
State,  8  Tex.  App.  616;  Meuly  v.  State,  26 
Tex.  App.  274,  9  8.  W.  663,  8  Am.  St  Rep. 
477;  Hayes  v.  State  (Tex.  Or.  App.)  39  S. 
W.  106.  We  do  not  believe,  under  the  facta 
as  here  presented,  that  this  charge  should 
have  been  given.  The  only  testimony  that 
would  tend,  by  any  possible  construction,  to 
have  Justified  the  giving  of  this  charge,  was 
tbe  testimony  of  Wm.  Lewis,  a  barkeeper  at 
Dlisworth's  saloon,  who  testified  that  while 
Hosklnson  was  in  the  saloon  and  treating 
the  crowd  that  he  had  six  $20  bills,  and  that 
be  would  Just  string  them  along  tbe  bar. 
This  same  "witness,  Lewis,  testified  that  when 
Hosklnson  was  doing  this  be  told  him  to  pick 
his  money  up  and  put  It  in  his  pocket  and 
that  he  took  his  money  up  and  had  it  in  one 
hand  and  his  pocketbook  in  tbe  other  when 
he  left  and  the  other  barkeeper  came  in. 
There  is  nothing  in  the  evidence  to  suggest 
that  at  the  time  of  tbe  theft  the  witness  Hos- 
klnson was  throwing  his  money  around  pro- 
miscuously, and  we  think,  as  applicable  to 
the  facts  In  evidence,  there  was  no  warrant 
in  giving  this  charge. 

2.  Again,  It  Is  insisted  that  the  court  erred 
in  instructing  on  the  count  in  the  indictment 
charging  theft  from  the  person,  for  the  rea- 
son, as  presented,  that  there  was  no  evidence 
Justifying  the  Bubmlssion  of  this  issue,  and 
tbe  proposition  submitted  Is  that  it  was  error 
for  tbe  court  to  charge  upon  a  count  In  the 
indictment  where  the  evidence  does  not  sus- 
tain such  count.  It  would,  perhaps,  be  a  suf- 
ficient answer  to  this  assignment  to  say  that 
tbe  Jury  acquitted  the  appellant  of  this  count 
— at  least  they  did  not  find  him  guilty  on 
such  count  In  view,  however,  of  the  fact 
of  the  drunken  condition  of  the  witness  Hos- 
klnson, the  testimony  being  wholly  circum- 
stantial, and  the  fact  that  the  state  was  not 
able  to  show  tbe  precise  means  and  method 
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of  tbe  taktng.  tt  Is  not  believed  that  the 
court  erred  iu  suhuiitting  the  Issue  of  theft 
from  tbe  person. 

3.  Complaint  Is  made  of  the  following  por- 
tion of  tbe  court's  charge:  "Said  property 
Is  alleged  to  have  belonged  to  J.  R.  Hoskin- 
son,  and  was  taken  from  his  possession  with- 
out his  consent  and  with  the  Intent  of  tbe 
defendant,  E.  B.  HOoten,  to  deprive  the  own- 
er of  the  value  of  tbe  same  and  to  appro- 
priate It  to  his  own  use  and  benefit,  and  said 
offenae  Is  alleged  to  have  been  committed  In 
the  county  of  Dallam  and  state  of  Texas,  on 
or  about  the  28th  day  of  September,  1907." 
It  Is  urged  that  the  words  "was  taken  from 
his  person  without  his  consent,"  etc,  is  a 
charge  upon  the  weight  of  the  evidence.  An 
Inspection  of  the  charge  shows  that  the  in- 
struction here  complained  of  is  contained  in 
that  part  of  the  charge  In  which  the  nature 
and  character  of  tbe  olfense  with  which  ap- 
pellant was  charged  appears,  and  not  else- 
where in  the  charge.  It  is  not  believed  that 
a  fair  construction  of  the  charge  taken  al- 
together, nor  a  proper  construction  of  the 
particular  clause  In  question,  is  susceptible 
of  the  construction,  nor  subject  to  the  objec- 
tion which  appellant  makes.  Tbe  court  in 
this  paragraph  tells  the  Jury  that  it  is  al- 
leged that  said  property  belonged  to  Hos- 
kinson,  and  tbe  words  "was  taken  from  his 
person"  follow  a  statement  that  such  was 
the  allegation  in  the  indictment.  It  seems 
to  UB  that  the  Jury  could  not  have  been  mis- 
led or  Impressed  by  the  court's  charge  that 
this  was  any  comment  upon  the  weight  of  the 
evidence,  but  that  this  part  of  the  charge  was 
designed  and  intended  to  Inform  them  of  tbe 
nature  and  character  of  tbe  ofTense  charged 
and  its  constitnent  elements.  Charges  should 
receive  a  fair  arid  reasonable  construction, 
and  ishould  be  tested  with  reference  to  the 
language  used  In  Its  entirety  and  taken  in 
Its  proper  connection. 

4.  Complaint  is  made  by  appellant  that  tbe 
court  erred  in  permitting  evidence  that  cer- 
tain $20  bills  were  found  in  possession  of  ap- 
pellant and  certain  other  persons  claimed  to 
be  bis  confederates,  and  that  the  court  erred 
In  permitting  the  Introduction  of  such  money. 
It  is  always  permissible,  as  we  understand, 
for  tbe  state  to  trace  by  positive  or  circum- 
stantial evidence  tlie  property  alleged  to  have 
been  stolen  and  exhibit  same  to  tbe  Jury,  un- 
less it  be  in  special  cases,  as  bloody  clothing, 
etc.,  where  the  Introduction  of  same  would 
serve  no  useful  purpose  and  might  by  their 
nature  and  character  inflame  the  minds  of 
the  Jury.  The  prosecuting  witness,  Hoskln- 
son,  testlfled  that  the  money  shown  to  him  In 
the  courtroom  on  tbe  trial  was  the  same  kind 
and  denomination  as  that  which  was  stolen 
from  him.  Again,  tbe  money  exhibited  to 
Hosklnson  on  the  trial  was  identified  by  Hut- 
ton  (tbe  Bheriff)  as  being  the  ihoney  found  on 
the  appellant  and  his  alleged  confederates  on 
the  same  day  and  a  short  time  after  tbe  mon- 
ey was  stolen.    The  amount  of  money  found 


and  tbe  denomination  of  same  closely  corre- 
sponded with  the  money  which  Hoa|clnson 
claimed  was  stolen  from  him.  Besides  this, 
the  pocketbook  In  which  said  money  had  been 
kept  was  found  by  Dilsworth  in  tbe  place 
where  appellant  said  he  had  thrown  it,  and 
was  definitely  Identified  by  tbe  witness  Hos- 
klnson, not  only  from  Its  general  appearance, 
but  by  the  fact  that  it  bad  a  mutilated  one 
cent  stamp  in  it,  and  other  articles  clearly 
Identified  by  blm.  Whether  this  was  tbe 
identical  money  described  in  the  Indictment, 
and  whether  it  was  tbe  Identical  money  stolen 
from  the  prosecuting  witness,  was  a  question 
for  the  Jury ;  the  money  having  bem  identi- 
fied as  nearly  positively  as  paper  money  can 
ordinarily  be  Identified.  All  this  evidence 
about  the  money  which  was  exhibited  oa  the 
trial  to  tbe  Jury  was  admissible  in  determin- 
ing whether  tbe  money  found  on  appellant 
and  his  alleged  confederates  was  tbe  money 
mentioned  in  the  indictment  This  evidence 
was  clearly  admissible  as  a  circumstance  in 
the  case.  In  this  connection  the  state  was 
permitted  to  show  by  tbe  sheriff  (Hutton) 
that,  the  day  he  arrested  appellant,  he  also 
searched  John  Moody  (a  codefendant  in  the 
case)  and  found  In  his  room,  stuck  up  under 
the  wall  paper,  a  $20  bill.  The  record  shows 
that  Moody  was  with  appellant  and  the  other 
alleged  confederates  In  the  saloon  when  the 
money  was  exhibited  by  Hosklnson,  and  he 
was  arrested  soon  after  the  discovery  of  the 
theft ;  and  the  finding  of  any  stolen  property 
of  the  kind  named  In  the  indictment  soon  aft- 
er tbe  commission  of  tbe  theft  was  admissi- 
ble in  accounting  for  all  the  money  stolen. 
In  this  connection  it  should  be  noted  that  nei- 
ther the  acts  nor  declarations  of  Moody  or 
any  of  the  alleged  confederates  were  offered 
or  admitted  in  evidence  against  appellant, 
but  merely  the  finding  of  bills  of  the  same 
denomination  in  his  possession.  The  money 
so  found  accounted  for  all  the  money  stolen 
In  amount  and  in  character  or  denomination 
of  bills;  that  is,  it  was  shown  that  appel- 
lant had  two  $20  bills,  and  the  two  Felts 
brothers  had  two,  and  Moody,  the  other  co- 
defendant,  had  one  in  bis  room. 

5.  Complaint  la  also  made  that  tbe  court 
erred  in  permitting  the  codefendants,  Jointly 
charged  with  tbe  appellant,  to  be  brought 
from  the  Jail  for  the  purpose  of  enabling  the 
witness  Lewis  to  identify  them.  We  gather 
from  tbe  record — indeed,  It  is  apparent — ^that 
the  witness  Lewis  was  not  very  well  ac- 
quainted with  these  codefendants  and  that 
they  were  In  Jail.  In  this  connection  and 
condition  of  affairs,  at  the  request  of  the  dis- 
trict attorney  and  under  tbe  direction  of  tbe 
court,  they  were  brought  into  court  and  were 
identified  by  the  witness.  We  think  it  clear- 
ly permissible  to  prove  by  the  witness  Lewis 
who  the  persons  are  who  are  confederates 
with  the  party  on  trial,  especially  when  they 
had  been  found  in  possession  of  the  stolen 
property,  or  part  of  it,  or  property  of  the 
same  character,  as  In  this  case.    There  is 
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nothing  In  tbe  record  suggesting  that  the 
identification  by  Lewis  was  collBsive,  or  in- 
fluenced by  the' production  of  the  codef end- 
ants  from  the  place  from  which  they  were 
brought.  He  seems  to  be  a  mature  man,  and 
was  not  Influenced,  bo  far  as  the  record 
shows,  by  the  fact  that  appellant's  codefend- 
ants  were  pointed  out  by  the  district  attor- 
ney; but  his  Judgment  and  opinion  of  Iden- 
tification seems  to  have  been  based  on  his  ob- 
serratlon  of  these  codefendants.  It  is  not 
seen  how  else,  since  these  codefendants  were 
In  Jail,  they  could  have  been  Identified,  un- 
less the  witness  had  been  permitted  to  go  to 
the  Jail  to  see  them,  which.  If  possible  at  all, 
would  have  been  no  less  or  more  harmful 
than  the  means  adopted  by  the  court  This 
was  a  matter,  in  the  nature  of  things,  to  be 
left  to  the  discretion  of  the  trial  judge,  and 
we  not  only  can  see  no  abuse  of  it,  but  it 
seems  to  us  to  have  been  very  reasonable  and 
proper  exercise  of  such  discretion.  The  eTi- 
dence,  to  our  minds,  shows  conclusively  the 
guilt  of  appellant;  nor  is  there,  as  we  be- 
lieve, anything  in  the  record  to  indicate  that 
he  has  not  had  a  fair  and  an  impartial  trial. 
So  believing,  it  must  follow  that  the  Judg- 
ment of  the  court  should  be,  and  the  same  is, 
hereby  In  all  things  affirmed. 


FELTS  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  2G, 

1.  LabCBNT— PBOBECUnon— TbIAI<— IH8TB170- 
TIONB. 

Where  defendant,  in  a  prcsecotlon  for  theft 
of  money  from  the  person,  testified  that  he  did 
not  take  the  money,  but  received  it  from  a  code- 
fendant  some  time  after  the  theft,  it  was  error 
to  refuse  to  charge  that,  if  he  received  the  money 
after  it  was  stolen,  he  would  not  be  guilty  of 
theft,  but  of  receiving  stolen  property. 

2.  Same. 

Where  the  state,  in  a  prosecution  for  theft 
of  money  from  the  person,  relies  solely  on  cir- 
cumstantial evidence  to  identify  the  bills  taken, 
the  evidence  must  reasonably  show  that  the  bills 
traced  to  defendant's  possession  were  taken  from 
the  injured  party,  and  it  is  error  to  refuse  a 
charge  to  this  effect. 

Appeal  from  District  Court,  Dallam  Coun^ 
ty;   J.  N.  Browning,  Judge. 

E.  W.  Felts  was  convicted  of  theft,  and  he 
appeals.    Reversed. 

Del  W.  Harrington  and  C.  J.  Carter,  for 
appellant.  F.  J.  McCord,  Asst  Atty.  Gen., 
for  the  State. 

DAVIDSON,  P.  J.  This  la  a  companion 
case  to  Hooten  v.  State  (this  day  affirmed) 
108  8.  W.  651.  Hooten  was  convicted  of 
theft,  whereas  appellant  was  convicted  of 
theft  from  the  person. 

Tbe  evidence,  to  say  the  least  of  it,  Is  very 
meager  in  regard  to  appellant's  connection 
with  the  case.  There  is  no  evidence  In  this 
record  showing  that  appellant  ever  touched 
the  person  of  the  alleged  Injured  party.  The 
testimony  discloses  that  Hoskinson,  the  al- 
leged owner,  beciune  stupidly  drunk,  or  un- 


der the  Influence  of  some  narcotic,  which  pat 
him  into  an  unconscious  stupor.  Before  be- 
coming stupefied,  and  while  treating  quite  a 
crowd,  Hoeklnson  was  displaying  his  mon- 
ey about  the  counter  of  the  saloon,  consist- 
ing principally  of  $20  currency  bills.  So 
far  as  the  record  discloses,  be  was  not  oat 
of  the  saloon;  but  his  money  disappeared. 
Hooten,  appellant,  and  appellant's  brother, 
and  another  party  or  two  were  seen  with  $20 
bills.  By  taking  the  entire  number  of  tliese 
bills  they  corresponded  fairly  well  with  tbe 
number  lost  by  Hoskinson.  The  two  bar- 
tenders in  the  saloon  were  used  as  witness- 
es, but  did  not  testify  to  facts  which  showed 
that  the  person  of  Hoskinson  was  touched  by 
any  of  the  named  parties.  Hosklnson's  po<A- 
etbook  was  found  at  a  water-closet  some  60 
feet  or  such  matter  from  the  saloon,  and  it 
is  shown  that  Hooten  conveyed  it  to  this 
point.  In  Hooten's  Case,  the  Jury  having 
convicted  of  ordinary  theft,  the  evidence  was 
held  sufficient,  and  the  facts  in  that  case 
were  decidedly  stronger  than  against  the  oth- 
er parties,  tending  to  put  him  near  the  per- 
son of  Hoskinson  after  the  bills  were  dis- 
played on  the  counter.  Appellant  and  his 
brother,  being  suspected,  were  followed  to  the 
train  by  the  sheriff  and  Dlllworth,  the  own- 
er of  the  bar.  Dlllworth  there  had  a  con- 
versation with  appellant,  and  secured  two  of 
the  supposed  lost  $20  bills  from  him  or  his 
brother.  Dlllworth  told  appellant's  brother, 
while  at  the  train,  that  he  knew  they  had 
some  of  the  money,  which  they  and  others 
had  taken  from  old  man  Hoskinson  at  his 
saloon,  and  further  said,  if  they  did  not  give 
It  up,  be  would  have  to  run  them  In.  One  of 
the  two  gave  Dlllworth  some  paper  money, 
and  stated  that  was  all  they  had  gotten. 
The  sheriff  said  he  could  not  tell  which  one 
gave  the  money.  They  were  then  arretted. 
Appellant  testified  in  his  own  behalf  in 
regard  to  the  transaction  at  the  train  and  the 
money  as  follows:  "We  got  the  two  $20  bills, 
which  Mr.  Dlllworth  got  from  my  brother  at 
the  freight  train  the  day  we  were  arrested, 
from  E.  E.  Hooten,  called  'Red,'  a  codefend- 
ant  in  this  case,  who  loaned  It  to  my  brother. 
We  neither  took  the  money  from  Mr.  Hos- 
kinson, although  we  were  in  the  saloon  to- 
gether with  him,  and  drank  at  the  bar  with 
him.  I  did  not  see  the  money  that  Mr.  Hos- 
kinson spread  out  on  the  table  or  bar.  My 
brother  gave  up  the  money  to  Dlllworth.  We 
had  the  two  $20's  then,  and  yet  we  were 
going  to  beat  our  way."  It  seems  their  par- 
pose  was  to  go  to  Amarlllo  on  the  train.  Ap- 
pellant asked  a  charge  to  the  effect  that,  if 
he  received  the  money  from  Hooten  after 
being  stolen  by  him  (Hooten)  he  would  not  be 
guilty  of  theft,  but  of  receiving  stolen  prop- 
erty. This  was  refused.  This  was  error. 
This  theory  is  raised  by  the  testimony.  He 
could  not  be  ghilty  of  theft  of  the  money 
from  the  person  of  Hoskinson,  If  he  received 
the  property  from  either  Hooten  or  his  broth- 
er after  Hooten  had  committed  the  theft 
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A  charge  waa  also  asked  with  reference 
to  the  Identity  of  the  bills;  that  Is,  before 
they  could  convict  appellant  for  the  theft 
of  the  money,  the  evidence  should  show  that 
it  was  the  money  taken  from  the  ];)er8on  of 
Hosklnson.  It  was  a  case  of  circumstantial 
evidence  pure  and  simple,  and  reliance  of  the 
state  to  identify  the  bills  consisted  of  evi- 
dence  to  the  effect  that  Hosklnson  had  lost 
several  ^20  bills,  and  that  appellant  or  bis 
brother  received  two  $20  bills  from  Hooten. 
Of  course,  if  it  was  the  $20  bills  taken  from 
the  i>er8on  of  Hosklnson,  and  appellant  as- 
sisted in  taking  it,  as  a  principal  he  would 
be  guilty  of  theft;  but  if  not,  and  he  after- 
wards received  it,  knowing  it  to  be  stolen, 
he  vrould  be  guilty  as  a  receiver,  and  not  as 
a  taker.  Before  a  conviction  could  be  had 
on  either  branch  of  the  testimony,  the  evi- 
dence must  reasonably  show  that  the  $20 
bills  traced  or  sought  to  be  traced  to  appel- 
lant's possession  were  taken  from  Hosklnson. 

For  the  errors  indicated,  the  Judgment  is 
reversed,  and  the  cause  is  remanded. 


JIROU  T.  STATBk 
(Court  of  Criminal  Ameals  of  Texas.    Peb:  fit, 

1.  HoinciDK  —  BviDERCB  —  ADiassiBnjiT — 
Ghabactek  of  Decedent. 

Where  defendant,  in  testifying  for  himself, 
admitted  the  killing  bat  claimed  that  the  act 
was  committed  in  self-defense,  evidence  in  re- 
buttal as  to  decendent's  good  reputation  as  a 
peaicefnl  and  quiet  man  was  admissible  under 
Pen.  Code  1895,  art  713,  providing  that,  where 
proof  of  threats  by  decedent  lias  been  made  by 
defendant,  evidence  of  decedent's  general  char- 
acter is  competent  on  an  inquiry  as  to  whether 
he  was  a  person  who  might  reasonably  be  ex- 
pected to  execute  a  threat  made. 

[Kd.  Note. — For  cases  in  point,  see  C«it.  Dig. 
vol  26,  Homicide,  ({  891-^.] 

2.  Same—  Apfeai.  —  Haskless    Ebbob  — In- 

BTBTTCnORS. 

An  erroneoas  instruction  on  manslaughter 
waa  not  prejudicial  to  defendant,  where  the 
issue  of  manslaughter  was  not  presented;  the 
state's  evidence  showing  murder,  and  defendant's 
slu>wing  that  the  act  was  committed  in  self-de- 
fense. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  26,  Homicide,  (  716.] 

3.  GBimnAi.  Law — Irbtbuctiors— Oorstbuo- 
noR  ov  THE  Chaboe  as  a  Whole. 

Objections  to  isolated  parts  of  instructions 
as  to  self-defense  in  a  prosecution  for  homicide 
did  not  furnish  ground  for  reversal,  where  the 
jury  could  not  have  been  mistaken  as  to  the  law 
of  self-defense^  in  view  of  the  charge  given  by 
the  trial  court  when  considered  as  a  whole  in 
the  light  of  the  evidence. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Crimmal  Law,  {  1990.] 

4.  Homicide— BviDENCE—ScmorENOT—SEU- 
Detbhsx. 

In  a  prosecution  for  homicide^  evidence  ex- 
amined, and  held  to  sustain  the  jury's  finding 
that  the  act  was  not  committed  in  self-defense. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  H  507-609.] 

Appeal  from  District  Court,  Victoria  Ooniv- 
ty;    James  O.  Wilson,  Judge. 


Frank  Jlron  was  convicted  of  murder  in 
the  second  degree,  and  appeals.    Affirmed. 

Dougherty  &  Dougherty,  Joe  L.  Hill,  and 
Dupree  &  Pool,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  GeiL,  for  the  State. 

RAMSEY,  J.  Appellant  was  indicted  In 
the  district  court  of  Refugio  county  for  the 
murder  of  one  D.  A.  McRea,  Jr.,  alleged  to 
have  been  committed  on  the  18th  day  of 
September,  1903.  The  case  was  carried  to 
Victoria  county  on  a  change  of  venue,  and  on 
December  20,  1907,  defendant  was  convicted 
in  said  court  of  murder  In  the  second  degree, 
and  his  punishment  assessed  at  40  years'  con- 
finement In  the  penitentiary.  The  record  is 
a  very  voluminous  one,  and  contains  in- 
trinsic evidence  that  the  case  was  stoutly  con- 
tested, and  that  both  sides  were  represented 
with  great  ability. 

It  appears  briefly  that  D.  A.  McRea,  Jr., 
was  a  ranchman,  living  wtih  his  family  near 
the  little  village  of  St  Mary  in  Refugio 
county.  At  the  date  of  hla  death  he  was 
a  young  man,  some  31  years  of  age  and  on 
the  16tb  day  of  September,  he  left  his  home 
to  go  to  Blanconla,  in  Bee  county,  to  see  his 
father  and  mother,  who  were  sick,  leaving 
word  with  his  wife  that  he  would  return  on 
the  following  Firiday,  but  if  for  any  reason 
he  was  unable  to  make  the  Journey  home 
that  he  would  write  her,  so  that  she  would  be 
advised  as  to  his  movements  and  where- 
abouts. Not  returning,  his  wife  sent  An- 
drew Greenwood,  a  negro,  to  the  post  office^ 
who  did  not  return.  Late  In  the  evening,  on 
Friday  of  September  18,  1903,  the  dead  body 
of  McRea  was  found  by  the  side  of  the  road, 
shot  to  death.  His  body  trare  evidences  of 
there  having  been  two  shots  fired  into  it. 
There  were  some  40  or  50  bullets  which 
struck  his  neck,  many  of  them  finding  lodg- 
ment in  the  vertebrae.  The  other  wound  was 
on  the  shoulder.  The  horse  he  was  riding 
was  found  near  his  body,  and  was  well  iden- 
tified by  the  testimony.  Several  witnesses 
who  were  practiced  horsemen,  and  bad  bad 
a  great  deal  experience  In  outdoor  and 
ranch  life,  testified  they  were  able  to  trace 
the  tracks  of  the  horse  be  was  riding  for 
some  distance  from  where  his  body  was 
found,  and  could  tell  that  the  horse  was 
traveling  in  an  ordinary  gait,  walking,  until 
he  reached  a  point  close  to  where  the  body  of 
the  dead  man  lay,  when  all  four  of  the 
horse's  feet  showed  marks  of  being  close  to- 
gether, and  as  in  fright  the  horse  wheeled 
and  made  a  circle  within  which  the  dead  body 
of  McRae  was  found.  It  was  shown  that 
there  were  some  mesquite  bushes  near  the 
place  where  he  was  shot  Appellant  was 
shown,  by  evidence  other  than  his  own,  to 
have  been  at  the  place  of  the  homicide ;  and 
testimony  was  introduced  that,  some  months 
after  the  killing,  appellant  had  declared  that 
be  had  killed  deceased  because  deceased  had 
murdered  bis  father  and  brother,  which  last 
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■tatement  was  shown  to  be  untme.  TBere 
are  many  references  by  all  the  witnesses  to 
various  objects  surrounding  the  place  where 
the  body  of  McRea  was  found.  In  the  ab- 
sence of  a  plat  or  map,  we  probably  do  not 
gather  the  significance  of  all  this  testimony. 
It  may  suffice  to  state  that  taken  together 
it  presents  a  strong  case  of  assassination. 
Appellant  became  a  witness  in  bis  own  behalf 
on  the  trial,  and  admitted  he  killed  McRea, 
but  claimed  that  such  killing  was  in  bis  own 
necessary  and  proper  self-defenae.  He  also 
made  proof  of  threats  against  him,  both  by 
bis  own  testimony  and  by  the  testimony  of 
other  witnesses.  In  rebuttal  the  state  intro- 
duced testimony  of  a  number  of  witnesses  as 
to  the  good  reputation  of  McRea  as  a  peace- 
ful, Qulet,  and  Inoffensive  citizen.  This 
statement  condensed  from  a  very  large  record 
will  probably  be  sufficient  to  illustrate  the 
few  questions  on  which  alone  counsel  for 
appellant  rely  for  a  reversal.  These  ques- 
tions are  with  admirable  clearness  condensed, 
and  are  well  presented  in  their  brief. 

It  is  cont«>ded,  among  other  things,  that 
the  court  erred  under  the  facts  of  this  case 
In  permitting  proof  to  be  offered  of  the  good 
reputation  of  McRea  as  a  peaceful  and  quiet 
man.  Article  713  of  our  Penal  Code  of  1895 
Is  as  follows:  "Where  a  defendant  accused 
of  murder  se^s  to  Justify  himself  on  the 
ground  of  threats  against  his  own  life,  he 
may  be  permitted  to  Introduce  evidence  of  the 
threats  made,  but  the  same  shall  not  be  re- 
garded as  affording  a  Justification  for  the  of- 
fense, unless  it  be  shown  that  at  the  time  of 
the  homicide  the  person  killed,  by  some  act 
then  done  manifested  an  Intention  to  ex- 
ecute the  threat  so  made.  In  every  Instance 
where  proof  of  threats  has  been  made  it  shall 
be  competent  to  introduce  evidence  of  the 
general  character  of  the  deceased.  Such  evi- 
dence shall  extend  only  to  an  inquiry  as  to 
whether  the  deceased  was  a  man  of  violent 
or  dangerous  character,  or  a  man  of  kind  and 
inoffensive  disposition,  or  whether  be  was 
such  a  person  as  might  reasonably  be  expect- 
ed to  execute  a  threat  made."  The  introduc- 
tion of  evidence  such  as  Is  complained  of  in 
this  case  has  frequently  been  upheld  by  this 
court.  See  Russell  v.  State,  11  Tex.  App. 
288;  Sims  v.  State,  38  Tex.  Cr.  R.  037,  44 
S.  W.  622 ;  and  Graves  v.  State,  14  Tex.  App. 
113.  Oounsel  for  appellant  very  candidly 
recognize  and  admit  the  general  rule;  but 
they  Insist  that  the  ordinary  rule  in  such 
cases  does  not  apply,  and  should  not  apply 
to  the  facts  of  this  case,  for  the  reason  that 
the  threats  of  the  deceased,  which  were  in- 
troduced in  evidence  upon  the  trial  of  this 
case,  were  made  by  him  in  person  to  appel- 
lant In  support  of  this  contention,  appel- 
lant's counsel  refer  to  the  cases  of  Gregory 
T.  State  (Tex.  Cr.  App.)  iM  8.  W.  1041,  and 
Keith  T.  State  (Tex.  Cr.  App.)  M  S.  W.  1044. 
Those  cases  are  easily  distinguishable  from  the 
case  here  being  considered.  In  the  case  first 
cited  the  accused  claimed  that  be  shot  tbe 


deceased  on  finding  him  In  a  compromising 
attitude  with  his  wife,  and  offered  positive 
testimony  that  deceased  had  debauched  his 
wife.  In  rebuttal  it  was  proposed  to  pro^e 
tbe  general  reputation  of  the  deceased  for 
chastity  and  virtue.  In  passing  on  that  ques- 
tion, the  court  say:  "This  did  not  Justify  the 
state  to  resort  to  evidence  of  the  general 
reputation  of  tbe  deceased  as  to  virtue  and 
chastity.  The  state  could  not  thus  meet  thin 
proof  by  positive  evidence  with  proof  of  gen- 
eral reputation,  and  would  be  only  authorized 
to  introduce  evidence  of  the  general  reputa- 
tion of  deceased  when  appellant  himself 
had  first  assailed  tbe  state's  case  by  proof 
of  general  reputation."  In  the  other  case 
dted  there  was  no  issue  of  threats  lb  tbe 
case.  Tlie  statute  makes  no  distinction.  In 
the  rule  laid  down  authorizing  the  introduc- 
tion of  proof  of  deceased's  reputation,  be- 
tween threats  communicated  or  uncommun- 
icated,  nor  would  there  seem  to  be  any  rea- 
son why,  as  to  communicated  threats,  a  dif- 
ferent rule  should  obtain  between  cases 
where  tbe  threats  were  communicated  to  a 
defendant  and  believed  by  blm,  and  a  case 
where  they  were  made  to  blm  by  the  de- 
ceased in  person.  To  sustain  appellant's 
contention,  we  would  have  to  Ingraft  an  ex- 
ception on  the  statute,  which  the  statute  It- 
self has  not  made.  We  think,  therefore,  that 
this  proof  under  the  statute  and  decisions 
was  clearly  admissible. 

Complaint  Is  made  that  the  charge  of  the 
trial  court  on  the  subject  of  manslaughter  was 
erroneous,  and  it  is  claimed  that  same  fur- 
nishes ground  for  reversal  of  the  case.  The 
charge  of  the  court  complained  of  is  as  fol- 
lows: "If  you  believe  from  ttie  evidence,  be- 
yond a  reasonable  doubt,  that  tbe  defendant, 
with  a  deadlj'  weapon,  or  Instrument  reason- 
ably calculated  and  likely  to  produce  death 
by  tbe  mode  and  manner  of  its  use,  in  a 
sudden  transport  of  passion  aroused  by  ade- 
quate cause,  as  the  same  is  herein  explained, 
and  not  In  defense  of  himself  against  an  un- 
lawful attack  reasonably  producing  a  rational 
fear  or  expectation  of  death  or  serious  bodily 
injury,  did  shoot  with  a  gun  and  thereby  kill 
D.  A.  McRea,  Jr.,  the  deceased,  as  charged  in 
the  indictment,  you  will  find  tbe  defendant 
guilty  of  manslaughter,  and  assess  his  punish- 
ment at  confinement  in  tbe  state  penitentiary 
for  any  term  of  not  less  than  two  nor  more 
than  five  years."  It  is  insisted  that  this 
charge  is  erroneous,  In  that  It  required  the 
Jury  to  believe  before  they  could  convict  de- 
fendant of  manslaughter  that  the  killing  must 
occur  In  a  transport  of  passion  aroused  by  ade- 
quate cause.  It  is  contended  that  the  court 
bad  no  right  to  lnteri>olate  the  word  "trans- 
port" In  that  connection,  Inasmuch  as  the  stat- 
ute does  not  so  define  manslaughter;  and  be- 
cause the  word  "transport"  intensifies  the 
"passion,  and  indicates  that  the  defendant 
must  be  possessed  of  a  fury  of  passion  be- 
fore the  offense  can  be  reduced  to  manslaugh- 
ter."   It  is  claimed,  also,  that  the  court  erred 
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In  the  nae  of  tbe  words  "reasonable  and  ra- 
tional" In  tbls  charge,  because  the  use  of  these 
tvt'O  words  are  Improper  qualifications  of  tbe 
right  of  self-defense,  which  right  should  be 
viewed  from  the  defendant's  standpoint  In 
support  of  the  error  here  assigned,  we  are 
referred  to  tlie  following  cases,  among  others: 
Clark  T.  State  (Ter.  Or.  App.)  102  8.  W.  1J86, 
and  Kannmacher  v.  State  (Tex.  Cr.  App.)  101 
8.  W.  242.  As  stated  by  counsel  for  appellant 
In  their  brief,  tbe  charge  of  the  court  on  man- 
slaughter Ifl  almost  in  the  exact  words  of  tlie 
charge  condemned  by  this  court  In  the  Kann- 
macher Case  (Tex.  Or.  App.)  101  8.  W.  242, 
which  is  referred  to  with  approval  in  Clark  ▼. 
State  (Tex.  Cr.  App.)  102  8.  W.  1136.  That 
tbe  charge  of  tbe  conrt  on  this  subject,  tested 
by  tbe  rule  laid  down  in  the  Clark  and  Kann- 
macher Cases,  Is  snbject  to  serious  criticism, 
does  not  admit  of  any  doubt  We  do  not 
think,  howeyer,  it  important  to  inquire  or  de- 
termine wliat  effect  the  giving  of  this  cliaTge 
in  this  case  should  have,  for  the  reason  that 
we  do  not  believe  that  manslaughter  is  in 
the  case,  or  that  tibe  court  should  have  charged 
on  tlie  snbject  of  manslaughter.  Man;-  of  the 
decisions  of  this  court,  if  not  carefully  an- 
alysed, would  tend  to  suggest  the  idea  that 
manslaughter  is  in  every  homicide  case  in 
which  tl>e  issue  of  self-defense  Is  raised  by  tbe 
testimony.  The  court,  It  seems  to  the  writer 
(in  wtilcb  Judge  Brooks  agrees),  has  gone 
very  far  to  Justify  this  inference;  that  this, 
however,  is  not  a  correct  legal  principle,  we 
think  Is  dear.  As  applied  to  the  facts  of  tills 
case,  it  seems  manifest  to  us  that  there  were 
substantially  two  issues  in  It  On  the  part  of 
tbe  state  there  was  made  a  strong  case  of 
willful  murder ;  on  the  part  of  the  appellant 
there  was,  .If  believed,  a  clear  case  of  self-de- 
fense. It  could  not  of  course,  be  both.  It 
must  be  one  or  the  other.  It  seems  to  us  that 
the  language  of  Judge  Brooks,  in  the  case  of 
Lena  v.  State  (Tex.  Cr.  App.)  85  8.  W.  1068, 
applies  with  peculiar  force  here.  In  that  case 
the  conrt  say:  "Appellant's  second  Insistence 
Is  that  tbe  court  erred  in  not  charging  on  the 
law  of  manslaughter.  From  the  state's  tes- 
timony the  Issue  of  manslaughter  is  not  pre- 
sented. Appellant's  testimony'  makes  out  a 
case  of  perfect  self-defense,  while  the  state's 
testimony  shows  an  unprovoked  killing  upon 
a  grossly  Inadequate  cause;  in  fact,  no  cause 
at  alL" 

In  order  to  understand  appellant's  account 
of  the  homicide,  and  to  give  him  the  benefit 
of  a  full  and  fair  statement  of  it,  it  needs  to 
be  stated  that  he  (appellant)  had  proved  by 
himself  and  by  at  least  two  other  witnesses 
threats  by  McRea  against  blm,  ending  with 
the  statement  that  tbe  next  time  they  met  he 
(appellant)  had  better  be  fixed,  and  that  In 
reply,  appellant  said  to  deceased,  "All  right, 
I  will  try  to  meet  you  on  equal  terms." 
Again,  appellant  says  that  in  parting  from  the 
deceased,  a  few  days  before  the  homicide,  and 
at  tbe  time  of  the  making  of  tbe  threats  in 
question,  deceased  shook  bis  finger  at  him, 
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and  stated:  "Now,  God  datnn  you,  don't  for- 
get what  I  told  you.  You  had  better  be  fixed 
the  next  time  we  meet.  If  I  catch  you  off  the 
public  road,  I  will  give  you  a  damned  good 
quirting."  The  evidence  shows  that  McB^a 
was  a  much  larger  man  than  appellant.  Ap- 
pellant was  somewhat  crippled,  thc^igh  he  had 
been  on  the  police  force  for  some  time  at 
Beaumont,  and  was  somewhat  expert  in  the 
use  of  firearms.  On  the  evening  of  the  homi- 
cide, according  to  appellant's  testimony  and 
tliat  of  his  father-in-law,  be  had  left  the  lat- 
ter's  place,  taking  with  him  a  shotgun,  with 
the  statement  that  tie  was  going  out  hunting. 
He  says,  just  before  he  became  aware  of  the 
presence  of  McRea,  that  he  was  going  some- 
what stooped  over  to  where  some  birds  were, 
and,  when  be  got  about  close  enough  to  shoot 
he  stopped.  His  account  further  of  the  kill- 
ing is  in  these  words:  "I  was  Just  in  the  act 
of  shooting  the  birds  in  this  position  when 
somebody  spoke  to  me,  and  I  recognized  the 
voice  as  being  McRea's  voice,  and  his  words, 
"Now,  damn  you,  we  will  have  it  out,'  or, 
'Now,  God  danm  you,  we  will  have  it  out' 
I  will  not  be  positive  whetlier  he  said  'Damn 
jou'  or  'God  damn  you';  one  of  tlie  two 
things.  I  recognized  his  voice,  and  saying 
what  he  did,  I  wheeled  and  went  to  shooting, 
because  I  expected  him  to  go  to  shooting.  I 
only  had  to  whirl  around  to  shoot,  and  I 
fired  two  shots  as  quickly  as  I  could.  When  I 
whirled  round  I  saw  the  deceased.  He  was 
Immediately  in  front  of  me.  When  I  turned 
we  were  facing  each  other.  He  was  riding  at 
the  time.  It  all  happened  very  quickly.  From 
what  I  could  see  he  had  his  right  hand  down 
on  his  right-hand  side.  I  did  not  see  him 
have  hold  of  anything."  On  his  cross-exam- 
ination be  was  contradicted  in  respect  to  some 
matters  that  probably  bad  some  weight  with 
the  Jury.  He  states,  in  direct  examination, 
that  when  deceased  spoke  to  him  he  bad  both 
barrels  of  his  gun  cocked.  He  sa;s  further, 
In  substance,  that  when  be  turned  around, 
that  deceased  was  on  horseback,  and  imme- 
diately in  front  of  blm,  and  sitting  bolt  up- 
right and  at  a  distance  of  some  15  or  18  feet. 
It  was  shown  that  on  the  former  trial  of  the 
case  he  bad  testified  that  at  the  time  he  turn- 
ed around  and  shot  deceased,  tbe  deceased 
was  leaning  forward.  On  cross-examination, 
when  asked  about  tbe  condition  of  tbe  horse's 
head,  which  it  might  have  seemed  would  have 
been  in  the  way  of  his  shooting  the  deceased 
where  be  was  shot,  he  makes  this  statement: 
"At  this  time  (meaning  right  at  tbe  time  be 
was  shot)  the  horse  moved  his  head  slightly 
to  the  right  I  do  not  know  anything  about 
tbe  intelligence  of  the  horse.  I  do  not  think 
that  tbe  horse  knew  anything  about  standing 
with  his  breast  right  to  me  and  his  head  turn- 
ed to  the  right,  so  as  to  give  me  a  square  shot 
at  the  man  on  him.  The  horse  Just  happened 
to  have  his  head  that  way.  The  horse's  breast 
was  to  me.  He  moved  liis  head  to  tbe  right." 
Now,  can  it  be  fairly  said,  in  tbe  light  of  this 
testimony,  that  there  was  anything  in  the  rec- 
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ord  to  raise  tbe  Imue  of  maiulaagliter?  We 
do  not  think  BO,  and  therefore  deem  It  un- 
necessarj'  to  decide  and  determine  tbe  assign- 
ments presenting  the  error  in  tbe  cotirfs 
charge  on  this  subject 

Again,  complaint  Is  made  of  the  following 
portion  of  the  court's  charge:  "If  from  the 
evidence  you  believe  that  tbe  defendant  kill- 
ed the  said  D.  A.  McRea,  Jr.,  but  you  further 
believe  that  at  the  time  of  so  doing  the  de- 
ceased had  made  an  attack  on  him,  which 
from  the  manner  and  character  of  it  and  the 
relative  strength  of  the  parties,  and  the  de- 
fendant's knowledge  of  the  character  and  dis- 
posltl(«  of  tfie  deceased,  caused  him  to  have 
a  reasonable  expectation  or  fear  of  death  or 
serious  bodily  injury,  and  that,  acting  under 
such  reasonable  expectation  or  fear,  tbe  de- 
fendant killed  the  deceased,  tben  you  should 
acquit  him."  This  portion  of  tbe  court's 
charge  is  claimed  to  be  erroneous  and  hurt- 
ful, for  tbe  reason  that,  as  claimed,  the  jury 
were  required  to  believe  that  the  deceased, 
D.  A.  McRea,  Jr.,  had  made  an  attack  upoji 
the  defendant,  and  in  this  connection  failed 
to  instruct  the  jury  that  whether  tbe  danger 
was  real  or  not,  if  it  appeared  to  the  defend- 
ant that  his  life  was  in  danger  from  the  acts 
and  conduct  of  the  deceased,  then  he  had  the 
right  to  act  in  his  own  self-defense  as  long 
as  this  appearance  of  danger  existed  in  his 
mind,  even  to  tbe  taking  of  tbe  life  of  tbe 
deceased. 

Complaint  is  also  made  that  the  court  er^ 
red  In  his  charge  to  the  jury,  wherein  they 
were  instructed  as  follows:  "And  you  are 
instructed  that  the  defendant  would  not  be 
justified  in  taking  the  life  of  the  deceased  on 
account  of  such  circumstances,  unless  you  be- 
lieve that  the  deceased  by  some  act  or  word 
then  done  or  said  by  him  manifested  an  In- 
tention to  execute  such  threats,  and  if  the 
deceased  made  any  threats  against  the  life  of 
defendant  or  to  do  bim  serious  bodily  injury, 
and  If  at  the  time  of  the  killing  of  deceased 
his  acts  and  conduct,  or  his  acta  coupled  with 
his  words,  if  any,  were  reasonably  calculated 
to  create  In  tbe  mind  of  the  defendant,  and 
did  create  in  bis  mind,  a  belief  that  the  de- 
ceased was  tben  and  there  about  to  execute 
such  threats  by  inflicting  upon  the  defend- 
ant death  or  some  serious  bodily  Injury,  tben 
under  .such  circumstances  the  defendant 
would  have  tbe  right  to  shoot  and  kill  the 
deceased  to  protect  himself  against  such 
threatened  danger,  if  any."  The  vice,  as 
claimed,  in  this  charge,  is  that  It  required 
the  jury  to  believe  that  the  acts  and  conduct 
of  tbe  deceased  were  reasonably  calculated  to 
create  in  the  mind  of  the  defendant  a  belief 
that  the  deceased  was  about  to  execute  such 
threat  before  the  defendant  could  act  in  bis 
own  defense,  and  because  the  impending  dan- 
ger of  the  defendant,  by  tbe  acts  of  the  de- 
ceased, was  to  be  viewed  by  the  Jury  and 
considered  from  their  standpoint,  and  not 
from  the  viewpoint  of  the  defendant    In  this 


connection  counsel  for  appellant  farther  says, 
the  law  does  not  require  actual  attempt  to 
execute  a  threat  before  tbe  demonstration  to 
execute  the  threat  can  be  relied  upon  by  tbe 
defendant  and  because  any  act  of  the  deceas- 
ed which  the  accused  may  have  believed  evi- 
denced an  Intent  to  carry  his  threat  into  exe- 
cution would  be  a  basis  for  action  on  tbe 
theory  of  self-defense.  The  charge  is  fur- 
ther asserted  to  be  erroneous,  because,  as 
claimed,  by  said  charge  the  jury  were  re- 
quired to  find  that  the  deceased  made  an  at- 
tempt to  execute  his  threats,  and  this  at- 
tempt, in  connection  with  the  general  charge, 
required  the  jury  to  believe  that  tbe  deceas- 
ed made  an  attempt  to  execute  bis  threats  by 
the  use  of  a  deadly  weapon.  The  case  of 
Bryant  v.  State  (Tex.  Cr.  App.)  47  S.  W.  373, 
clearly  states  an  old  and  well-settled  rule, 
which  should  never  be  overlooked,  but  al- 
ways applied  in  passing  on  the  charges  of  in- 
ferior courts.  Judge  Henderson  there  says: 
"With  reference  to  this  charge  on  self-de- 
fense, we  would  further  observe  tliat  it  is  not 
a  fair  method  of  criticism  as  Indulged  In  by 
appellant  to  take  up  and  discuss  isolated 
portions  of  tbe  charge,  when  the  charge, 
viewed  as  a  whole,  fairly  covers  every  Issue 
In  the  case."  Tbe  issues  as  well  as  the 
charge  In  the  Bryant  Case  are  very  much 
like  the  case  before  us,  and  the  charge  here 
seems  to  be  In  substantial  accwd  with  that 
upheld  in  that  case.  In  this  case,  responsive 
to  the  issues  raised,  the  court  charged  the 
jury  as  follows:  "Every  person  is  permitted 
by  law  to  defend  himself  against  any  unlaw- 
ful attack,  reasonably  threatening  injury  to 
his  person,  and  is  justified  in  using  all  nec- 
essary and  reasonable  force  to  defend  him- 
self, but  no  more  than  the  circumstances  rea- 
sonably indicate  to  be  necessary.  Homicide 
is  justified  by  law  when  committed  in  de- 
fense of  one's  person  against  any  unlawful 
and  violent  attack,  made  In  such  a  manner 
as  to  produce  a  reasonable  expectation  of 
death  or  some  serious  bodily  Injury.  You  are 
Instructed  that  reasonable  apprehension  of 
death  or  great  bodily  injury  will  excuse  a 
party  in  using  all  necessary  force  to  protect 
bis  life  or  person,  and  it  is  not  necessary  that 
there  should  be  actual  danger,  provided  be 
acted  upon  a  reasonable  apprehension  of  dan- 
ger as  it  appeared  to  him  from  his  standpoint 
at  tbe  time,  and  In  such  case  the  party  act- 
ing under  such  real  or  apparent  danger  is  la 
no  event  bound  to  retreat  In  order  to  avoid 
the  necessity  of  kilting  his  assailant  If 
you  believe  that  at  the  time  of  tbe  Idlling, 
the  deceased  by  his  acts  and  conduct  or  by 
bis  acts  coupled  with  his  words,  if  any,  rea- 
sonably induced  the  defendant  to  believe  that 
he  was  about  to  attack  tiie  defendant  with 
a  deadly  weapon,  which  would  probably 
cause  the  defendant's  death  or  some  serious- 
bodily  Injury;  or  if  the  acts  of  the  deceased 
or  his  acts  coupled  with  his  words,  if  any, 
reasonably  appeared  to  the  defendant  at  tbe 
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time,  trom  the  defendant's  standpoint,  that 
the  deceased  was  then  about  to  attack  him, 
defendant  with  a  deadly  weapon,  and  If  the 
same  were  reasonably  calculated  to  create  In 
the  mind  of  the  defendant,  and  did  create  In 
bis  mind,  a  reasonable  expectation  or  fear  of 
death  or  of  some  serious  bodily  Injury,  and 
yon  further  believe  that  the  defendant  then 
and  there,  moved  and  actuated  by  such  rea- 
sonable expectation  or  fear  of  death  or  seri- 
ous bodily  Injury,  if  any,  shot  and  idlled  the 
deceased — then,  imder  such  circumstances,  the 
same  would  be  in  his  lawful  self-defense, 
and.  If  you  so  believe  from  the  evidence,  you 
wUl  acquit  the  defendant  If  you  believe 
from  the  evidence  that  the  deceased  made 
any  threats  against  the  defendant,  you  may 
take  such  threats.  If  any.  Into  consideration 
in  determining  the  intent  with  which  the  de- 
fendant acted  from  his  standpoint  at  the 
time  of  the  killing,  from  all  the  surrounding 
facts  and  circumstances;  and  If  you  find  that 
the  defendant  killed  the  deceased,  then.  In 
justification  of  such  killing,  you  may  con- 
sider evidence  of  threats,  if  any,  made  by  the 
deceased  against  the  life  of  the  defendant, 
or  to  do  blm  some  serious  bodily  injury;  but 
you  are  instructed  that  the  defendant  would 
not  be  Justified  In  taking  the  life  of  the  de- 
ceased on  account  of  such  threats,  unless  you 
believe  that  the  deceased,  by  some  act  or 
words  then  dcme  or  said  by  him,  manifested 
an  intention  to  execute  such  threats,  and  If 
the  deceased  made  any  threats  against  the 
life  of  the  defendant,  or  to  do  him  serious 
bodily  injury,  and  If,  at  the  time  of  the  kill- 
ing of  deceased,  his  acts  and  conduct,  or  his 
acts  coupled  with  hla  words,  if  any,  were 
reasonably  calculated  to  create  in  the  mind 
of  the  defendant,  and  did  create  In  hts  mind, 
a  belief  that  the  deceased  was  then  and  there 
about  to  execute  such  threats,  by  inflicting  on 
the  defendant  death  or  some  serious  bodily 
Injury,  then  under  such  circumstances  the 
defendant  would  have  the  right  to  shoot  and 
kill  the  deceased  to  protect  himself  against 
such  threatened  danger,  if  any,  as  it  reason- 
ably appeared  to  defendant,  from  his  stand- 
point at  the  time,  and  if  you  so  believe  from 
the  evidence  you  will  acquit  the  defendant 
In  determining  whether  the  defendant  acted 
In  what  reasonably  appeared  to  him  to  be  in 
his  necessary  self-defense,  it  Is  the  duty  of 
the  Jury  to  look  at  the  transaction  from  what 
you  believe  from  the  evidence  was  the  stand- 
point of  the  defendant  at  the  time,  and  con- 
sider the  same  In  the  light  of  the  facts  and 
circumstances,  as  you  believe  they  appeared 
to  the  defendant  at  the  time,  and  not  from 
any  other  standpoint;  but  It  is  for  the  Jury  to 
determine  from  the  evidence  what  were  the 
appearances  of  the  defendant,  and  what  the 
standpoint  of  the  defendant  was,  and  In 
what  light  he.  In  fact  did  view  the  facts  and 
circumstances  at  the  time."  We  approve 
this  charge  as  being  a  correct  enunciation  of 
the  law  of  self-defense  as  appMed  to  the  facts 


of  this  case.  Tested  by  this  charge,  and  in 
the  light  of  the  evidence,  of  which  we  have 
given  a  brief  summary,  the  jury  could  not 
have  been  mistaken,  we  think,  as  to  the  law 
of  self-defense.  In  this  connection  It  should 
be  stated  that  at  the  time  of  his  death  the 
deceased  was  unarmed  and  was  in  his  shirt 
sleeves.  There  was  ample  room,  in  view  of 
the  state's  case,  and  testing  appellant's  con- 
tention that  an  unarmed  man  came  up  with- 
in a  few  feet  of  him,  when  he  could  see  that 
he  had  a  double-barreled  shot-gun  in  his 
hands,  with  both  barrels  cocked,  against 
which  he  had  no  protection  except  in  flight 
to  find  against  appellant's  contention,  and  all 
the  facts  might  well  cause  the  Jury  to  hesi- 
tate in  sustaining,  under  such  circumstances, 
a  plea  of  self-defense. 

"We  have  carefully  gone  over  the  entire  rec- 
ord, in  the  light  of  appellant's  brief,  and 
have  given  the  same  patient  and  careful  at- 
tention. We  believe  there  is  no  error  In  the 
record  of  which  appellant  could  complain, 
and  that  the  Judgment  of  the  court  below 
should  be  affirmed,  and  It  Is  hereby  In  all 
things  affirmed. 


MAYBERRY  v.  STATE. 

(Court  of  Oriminal  Appeals  of  Texas.    Feb.  19, 

190&    Rehearinc  Denied  Mardi  20,  1906.) 

1.  CKmiHAi.   Law— Affeax.— Rkcobd— Necbs- 
SiTT  roa  Biix  or  Exoeftionb. 

Where  there  are -no  bills  of  exceptions  in 
the  record,  questions  in  regard  to  matters  of 
fact  set  up  in  the  motion  for  a  new  trial  cannot 
be  considered  on  appeal. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Crhninal  Lair,  (  2822.] 

2.  BuBOLABT— Pbobecution— SimrioiBRCT  or 
Evidence. 

EfVidence  in  a  prosecution  for  burglary  ex- 
amined, and  held  sufficient  to  sustain  a  convic- 
tion. 

lEA.  Note. — For  cases  in  point,  see  Cent  Die. 
vol.  8,  Burglary,  {§  Mr-lOS.] 

Appeal  from  District  Court,  Erath  County ; 
W.  J.  Oxford,  Judge. 

Nick  Mayberry  was  convicted  of  burglary, 
and  appeals.    Affirmed. 

W.  S.  Payne,  for  appellant  F.  J.  McCord, 
Aast  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  conyict- 
ed  of  burglary,  and  his  punlstmient  assessed 
as  two  years'  confinement  in  the  reformatory. 

There  are  no  bills  of  exception  In  the  rec- 
ord. Therefore  the  questions  in  r^ard  to 
matters  of  fact  set  up  in  the  motion  for  a 
new  trial  cannot  be  considered  or  revised. 

The  serious  question  in  the  case  Is  the  suf- 
ficiency of  the  evidence.  The  charge  Aras 
burglary  with  intent  to  commit  theft  The 
conviction  was  for  burglary.  The  facts,  in 
substance,  show,  without  going  into  detailed 
statement,  that  the  alleged  owner,  Tate,  had 
a  small  field  rented  in  the  western  part  of  the 
town  of  Stephenvllle,  consisting  of  2%  acres 
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of  land,  which  he  had  planted  In  sweet  po- 
tatoes and  peanuts.  In  the  fall  of  1906  he 
gathered  the  peanuts,  vines  and  all,  and  pat 
them  In  a  small  barn  inside  of  the  field.  On 
the  1st  day  of  December  he  had  been  tbreah- 
ing  these  peanuts,  and  at  noon  he  went  to 
dinner,  haying  threshed  two  sacks  of  peanuts, 
which  he  carried  away.  He  stopped  at  a 
neighbor's  for  dinner,  and  en  route  on  bis 
return  engaged  in  a  conversation  with  a  Mr. 
Hancock.  While  so  engaged  he  saw  two 
negro  boys  going  in  the  direction  of  bis  barn. 
He  remarked  to  Mr.  Hancock,  "Now,  I  will 
get  them,"  or  "catch  them,"  and  started  to- 
ward the  bam.  "As  I  passed  the  bam,  I 
conld  not  see  the  defendant,  or  the  other  boy. 
I  rode  past  the  bam  to  some  bushes,  some 
160  steps  below  the  bara,  and  behind  the 
bashes.  Then  I  could  see  the  other  boy  In 
the  potato  patch  immediately  behind  the 
barn,  but  did  not  see  the  defendant  I  tbea 
went  up  to  the  bam,  and  saw,  when  I  got 
there,  both  boys  coming  out  of  the  bam  with 
some  peanuts  In  a  sack.  I  said  to  them,  'What 
are  you  doing?'  and  they  said  they  were 
getting  them  some  peanuts.  I  said  to  them, 
'Who  told  you  that  yon  could  get  them?' 
They  said  the  door  was  open,  and  they  Just 
stepped  in  and  got  them  some  peanuts."  He 
testified  that  he  gave  them  no  authority. 
They  explained  their  possession  of  the  sack 
by  stating  that  they  were  going  'possum  hunt- 
ing, and  carried  the  sack  along  In  which  to 
place  their  'possums.  The  defendant  intro- 
duced evidence  showing  that  he  and  the  oth- 
er boy  were  going  'possum  hunting  on  the 
occasion,  and  that  they  had  been  out  before 
on  'possum  hunts,  and  their  testimony  goes 
to  show  that  It  was  a  place  where  such  ani- 
mals were  to  be  found. 

In  r^ard  to  the  breaking,  the  testimony 
from  the  alleged  owner  la  that  he  latched 
the  door,  and  took  a  little  wagon  bed  that 
was  lying  near  by  and  propped  the  door  with 
it,  for  the  purpose  of  preventing  the  door 
from  coming  open.  In  the  presence  of  one  or 
two  officers,  appellant  stated  that  the  door 
was  partially  opened,  something  like  18  or  20 
inches,  and  that  they  pulled  a  little  wagon 
bed  away  from  the  door  sufficiently  to  enter 
the  house.  Defendant  testified  that  the  door 
was  open.  The  evidence  shows  this  negro 
boy  is  about  14  years  of  age.  We  are  of  opin- 
ion that  we  would  not  be  Justified  in  revers- 
ing the  Judgment,  and  that  the  facts  support 
the  conviction. 

The  Judgment  is  affirmed. 


POTTS  v.   STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Jan.  29, 

190S.    Rehearing  Denied  March  20,  1908.) 
Intoxicating  Liquobs— Illegal  Sale— Bvi> 

OENCE. 

In  a  prosecution    for   violating   the   local 
option  law,  held,  that  the  evidence  showed  a  sale. 

SBd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  29,  Intoxicating  Liquors,  U  800-322.] 


Appeal  from  Grayson  County  Court ;  J.  W. 
Hassell,  Judge. 

Fred  Potts  was  convicted  of  violating  the 
local  option  law,  and  appeals.    Affirmed. 

Smith  &  Wall,  for  appellant  F.  J.  McCoid, 
Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Aptpellant  was  convicted  of 
unlawfully  selling  intoxicating  liquors  in  the 
cotmty  court  of  Grayson  county,  in  violation 
of  the  local  option  law. 

The  indictment,  under  the  authority  of  Al- 
bert Watson  V.  State  Redded  at  the  present 
term)  107  S.  W.  644,  is  good. 
.  Complaint  to  made  that  the  court  refused  to 
give  In  his  charge  to  the  Jury  special  instruc- 
tion No.  8  requested  by  appellant.  This  charge 
is  as  follows:  "In  this  case  jou  are  Instructed 
that,  unless  you  believe  beyond  a  reasonable 
doubt  that  the  defendant  saw  the  prosecuting 
witness.  Golden,  place  the  money  on  the  coun- 
ter, and  unless  you  further  believe  from  the 
evidence  that  he  knew  it  was  placed  there  to 
pay  for  the  drinks  or  toddles,  you  will  retum 
a  verdict  of  not  guilty."  In  this  connection 
it  does  not  appear  whether  this  charge  was 
given  or  refused.  As  the  charge  appears  in 
the  transcript  It  is  merely  signed,  "J.  W. 
Hassell,  Judge,"  and  nothing  to  authenticate 
or  evidence  its  refusal.  However,  if  we  may 
assume  that  it  was  In  fact  refused,  we  do 
not  think.  In  the  light  of  the  testimony  in  the 
case,  that  it  should  have  been  given.  And 
we  are  also  of  opinion  that  the  Instruction 
given  b;'  the  court  was  a  sufficient  and  correct 
presentation  of  the  law  on  this  issue.  The 
witness  Golden  testified,  among  other  things, 
as  follows:  "We  got  some  whisky  In  there. 
Mr.  Jones  and  I  got  a  couple  of  drinks.  When 
we  went  in  Mr.  Jones  told  the  defendant  we 
wanted  a  couple  of  toddies.  Defendant  was 
behind  the  bar,  and  we  were  in  front  of  the 
bar.  He  set  out  some  glasses  with  some  sugar 
and  water  In  them,  and  put  out  a  bottle,  and 
we  poured  It  out  and  drank  It  I  then  put  30 
cents  down  there  on  the  bar  and  paid  for  it 
I  could  not  say  what  was  done  with  the 
money  that  was  put  on  the  bar.  When  I  left 
I  did  not  take  the  money  that  I  put  on  the 
bar.  When  the  money  was  put  there  the 
defendant  was  standing  on  the  opposite  side 
of  the  bar  from  me."  The  facts  stated,  taken 
In  connection  with  the  declarations  of  the 
witness  that  he  paid  for  the  whisky,  evidence. 
If  the  Jury  believed  the  vritness,  a  sale.  There 
was  nothing  to  indicate  that  defendant  in- 
tended to  give  the  whisky  to  the  parties.  Tbe 
record  contains  all  the  Indicia  of  a  sale 
There  was  a  bar;  appellant  was  behind  it; 
his  customers  In  front  of  it;  there  were  glass- 
es, sugar,  and  water,  a  bottle  of  whisky,  tbtt 
goods  delivered,  and  the  maaey  paid.  It 
would  have  been  misleading,  and  a  charge  up- 
on the  weight  of  evidence,  to  have  given  tbe 
instruction  requested. 

There  being  no  error  In  tbe  record,  as  wo 
believe,  the  Judgment  of  tbe  court  belvfw  la 
in  all  things  affirmed. 
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MBRRINWBATHER    t.    STATE. 

fCoart  of  Criminal  Appeals  of  Texas.    Jan.  29, 

1906.    Reliearing  Denied  March  20,  1908.) 

1.  Cbimihai.  Law  —  Habmlxss  Bbbob  —  In- 

BTBUCnORS. 

A  charge,  even  if  on  the  weight  of  evi- 
dence as  assuming  a  fact,  is  harmless;  the  un* 
disputed  evidence  showing  such  foct. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Criminal  Law,  |  3150.] 

2.  Save  — Nkw  Tbial  — Newlt  Disco vebed 
Btidence. 

A  new  trial  on  a  prosecution  for  selling 
liquor,  in  which  the  defense  was  that  defendant 
merely  ordered  it  for  C,  the  prosecuting  wit- 
ness, will  not  be  granted  on  newlv  discovered 
evidence  that  C.  did  not  get  the  whisky  on  hi* 
first  trip  to  town,  as  he  testified,  and  that  on 
bis  first  trip  be  told  a  person  that  he  had  or- 
dered a  gallon  of  whisky,  the  person  through 
whom  it  was  ordered  not  being  stated;  sncb 
evidence  being  immaterial. 

IBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  U  2324,  2325.] 

Appeal  from  Hill  Connty  Court;  N.  J. 
Bmltb,  Judge. 

R.  S.  Mertinweatber  appeals  from  a  con- 
viction.   Affirmed. 

V.  Lw  SIrartleff,  for  appellant  F.  J.  Mc- 
Cord,  Aast  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  waa  convicted  for 
violation  of  the  local  option  law,  and  his  pun- 
ishment assessed  at  a  fine  of  $26  and  20  days' 
ronflnement  in  tbe  cotmty  Jail.  The  state's 
case  shows  ttiat  tlte  prosecuting  witness, 
JoHus  Coleman,  went  to  the  town  of  Hlllsboro. 
l^ere  be  met  appellant,  from  whom  he  pur- 
chased a  gallon  of  wbisky.  He  placed  said 
gallon  of  wbisky  In  one  Moore's  wagon,  for 
wbom  be  (the  prosecuting  witness)  was  pick- 
ing cotton,  and  carried  same  out  to  Moore's 
farm.  Prosecuting  witness  gave  $4.20  for  tbe 
wbisky.  Tbe  defense's  testimony  shows  ttut 
appellant  ordered  tbe  whisky  for  prosecuting 
witness,  and  did  not  sell  same  to  blm. 

Appellant  in  his  motion  for  new  trial  ob- 
jects to  the  following  charge  of  tbe  court: 
"Yon  are  charged  that,  if  jou  believe  from 
the  evidence  In  this  case  that  In  tbe  transac- 
tion out  of  which  tills  prosecution  grew  tbe 
defendant  took  the  order  of  tbe  witness  Julius 
Coleman  for  a  gallon  of  wbisky,  and  that  said 
transaction  was  not  a  sale  of  whisky  by  tbe 
defendant  to  tlie  said  witness  Coleman,  or  if 
yon  have  a  reasonable  doubt  as  to  whether 
■aid  transaction  constituted  a  sale  or  an  order 
for  whisky,  yon  will  find  tbe  defendant  not 
guilty,  and  so  say  by  your  verdict."  Appel- 
lant's objection  to  said  charge  is  that  same  is 
on  the  weight  of  evidence.  In  that  It  assumes 
that  there  was  some  transactlou  had  with  the 
said  negro  about  tbe  time  and  out  of  which 
this  prosecution  grew.  We  do  not  think  tbe 
charge  is  on  ths  weight  of  evidence.  But, 
concede  tliat  it  is;  it  could  not  have  injured 
appellant  in  tills  case,  because  the  undisputed 
proof  Is  that  appellant  did  bare  a  whisky 
transaction  with  the  prosecuting  witness. 
.Apjwllant  does  not  complain  that  tbe  court  did 


not  properly  charge  the  Jury  that  If  appellant 
merely  took  an  order  for  the  whisky  to  And 
him  not  guilty,  but  merely  insists  that  tlie 
charge  is  on  the  weight  of  the  evidence.  Tbe 
charge  of  tbe  court  should  have  told  the  Jury, 
if  appellant  sold  the  wbisky  or  they  had  n 
reasonable  doubt  thereof,  to  find  blm  not 
guilty,  or,  if  appellant  acted  as  the  agent  of 
tbe  prosecuting  witness,  and  us  such  agent 
took  an  order  from  prosecuting  witness  for 
whisky,  which  was  subRequentiy  delivered  to 
said  witness,  that  be  would  not  be  guilty. 
This  case  arose  prior  to  the  acts  of  tbe  Inst 
Legislature,  and  hence  we  are  not  discussing 
any  statute  passed  by  said  Legislature. 

Appellant  filed  a  motion  for  new  trial  on  the 
ground  of  newly  discovered  evidence.  The 
aflldavit  attached  to  tbe  motion  for  a  new 
trial  of  the  witness  Leon  Robinson  states,  in 
substance,  that  he  was  in  the  wagon  with  Mr. 
Clarence  Moore  and  tbe  prosecuting  witness 
on  a  date  when  tbe  prosecuting  witness  bad  a 
gallon  of  wbisky,  and  that  the  three  went  to 
tlie  farm  of  the  said  Clarence  Moore;  that  the 
prosecuting  witness,  Coleman,  bad  been  to 
town  prior  to  tbe  date  that  he  secured  tbe 
gallon  of  wbisky.  On  the  first  trip  that 
Coleman,  tbe  prosecuting  witness,  came  to 
town,  which  is  prior  to  the  date  he  got  the 
whislty,  he  told  the  afllant,  Robinson,  that  be 
had  ordered  a  gallon  of  whisky;  and  the 
next  trip  "we  made  to  HiUsboro  with  Mr. 
Clarence  Moore  he  told  me  that  he  would  get 
the  whisky  he  bad  ordered;  and  he  did  get 
a  gallon  of  whisky  and  carried  it  out  in 
Clarence  Moore's  wagon.  I  never  told  any  one 
what  I  knew  about  these  facts  until  after  tbe 
trial  of  this  case."  In  tbe  first  place,  there  is 
no  semblance  of  diligence  to  secure  tbe  testi- 
mony of  this  witness.  In  the  second  place, 
the  testimony  tliat  the  prosecuting  witness 
had  been  to  the  town  of  Hlllsboro  on  a  pre- 
vious date  is  immaterial,  although  tbe  prose- 
cuting witness  himself  said  that  be  got  tbe 
whisky  upon  bis  first  trip  to  Hlllsboro  from 
Moore's  farm.  It  may  be  true  that  tbe  prose- 
cuting witness  is  mistaken  about  getting  tbe 
wbisky  on  the  first  trip,  but  a  new  trial 
should  not  be  granted  on  an  immaterial  issue ; 
nor  do  we  think  a  new  trial  should  be  granted 
because  tbe  prosecuting  witness  told  the  afii- 
ant  that  he  bad  ordered  a  gallon  of  wbisky. 
This  last  statement  does  not  slww  in  any  way 
that  lie  ordered  it  from  appellant,  and,  there- 
fore, is  Immaterial  also. 

We  do  not  think  there  is  anytfahig  In  this 
record  that  authorizes  a  reversal  of  this.  case. 
Tbe  Judgment  is  accordingly  affirmed. 


■  TURNER  V.  STATE. 

(Coart  of  Criminal  Appeals  of  Texas.    Jan.  20, 

1908.    Rehearing  Denied  March  20,  1908.) 

Cbiminal   Law— ExcLtJsiow   of  Bvidbmce— 
Trial  by  Coukt. 

Exclusion  of  material  testimon^v  was  not 
ground  for  a  new  trial,  where  the  trial  wns  be- 
fore tbe  judge  without  a  jury,  and  be  had  re- 
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fused  •  postponement  or  eontinoanoe  for  want 
of  the  testimony ;  the  action  of  the  court  show- 
ins  tliat  such  testimony,  if  admitted,  would  not 
probably  have  clianged  tlie  result. 

Appeal  from  Hunt  County  Court;  J.  W. 
Manning,  Judge. 

Rufe  Turner  was  conyicted  of  violating  the 
local  option  law,  and  appeals.    Affirmed. 

Neyiard  4  Neylard,  for  appellant  P.  J. 
McCk>rd,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  This  conrlctlon  was  for  vi- 
olating the  local  option  law. 

Bill  of  exceptions  No.  1  shows  that  the 
state's  witness  Woods  testified  that  be,  to- 
gether with  others,  had  met  the  defendant. 
Turner,  and  the  witness  Woods  had  loaned 
bin)  money,  and  the  witness  Woods  testified 
that  the  defendant  went  ofC  and  In  a  short 
time  returned  with  a  quart  of  whislcy,  and 
the  witness  Sartin  testified  that  the  defend- 
ant bad  been  talking  with  a  man  with  a  red 
suit  case  sitting  on  the  sidewallt  Just  prior 
to  the  time  the  witness  Woods  let  the  defend- 
ant have  the  money,  and  that  the  defendant 
went  directly  to  the  place  where  the  man 
with  the  red  suit  case  was  standing,  and  the 
two  went  around  the  corner;  and  after  tbe 
witness  Summers  bad  testified  tbat  be  fol- 
lowed the  defendant  and  the  man  with  tbe 
red  suit  case,  and  they  went  into  the  wagon 
yard  In  front  of  tbe  city  ball,  and  tbe  man 
opened  tbe  suit  case  and  delivered  to  the  de- 
fendant a  bottle,  and  tbat  the  bottle  contain- 
ed whisky,  the  defendant  went  upon  the 
stand  in  his  own  behalf,  and  testified  tbat  he 
bad  been  talking  to  a  man  with  a  red  suit 
case,  wtK>m  he  knew  to  be  a  whisky  ped- 
dler, just  before  he  met  tbe  witnesses  Woods 
and  Sartin,  and  that  when  the  witness 
Woods  let  tbe  defendant  have  tbe  money  be 
went  with  tbe  man  with  the  red  suit  case  to 
tbe  wagon  yard  and  purchased  from  him  a 
quart  of  whiBl^,  and  tbat  be  knew  be  was  a 
whisky  peddler,  because  be  bad  purchased 
whtslcy  from  him  on  the  Sunday  before  the 
date  be  is  charged  with  selling  to  witness 
Woods,  and  that  Jeff  Wagner,  Ben  Chafin, 
and  others  were  present  on  the  said  Sunday 
when  he  bad  purchased  the  liquor  from  the 
said  party.  The  defendant  then  put  Jeff 
Wagner  on  the  stand,  and  after  he  was  duly 
Bwom  asked  him  where  he  was  on  tbe  Sun- 
day before  the  5tb  day  of  June,  1907,  tbe 
date  the  defendant  was  charged  with  selling 
liquor  to  the  witness  Woods,  to  which  be  an- 
swered be  was  In  tbe  wagon  yard  in  the 
east  part  of  Greenville;  and  then  tbe  wit- 
ness was  asked  whether  or  not  tbe  defend- 
ant was  present,  to  which  the  witness  an- 
swered tbat  the  defendant  was  present ;  and 
the  said  witness  was  then  asked  whether  or 
not  any  one  purchased  whisky  at  said  place, 
to  which  the  state  objected;  and  the  witness 
was  asked  who  purchased  tbe  liquor  and 
trom  whom  it  was  purchased,  to  which  tbe 
state  objected.  Both  objections  were  sus- 
tained, and  appellant  excepted,  because  the 


witness  would  have  testified  that  the  de- 
fendant purchased  a  "quart  of  whisky  from  a 
white  man  with  a  red  suit  case,  and  which 
testimony  would  have  corroborated  the  de- 
fendant in  tbe  main  point  of  tbe  case — that 
a  whisky  peddler  of  tbe  description  testi- 
fied to  by  defendant  was  in  the  city,  and 
tbat  defendant  knew  him,  and  Icnew  what 
his  occupation  was,  and  here  tenders  this  as 
bis  bill  of  exceptions.  Conceding,  as  a  test 
of  tbe  sufficiency  of  tbe  bill,  that  tbe  testi- 
mony was  admissible  and  material,  it  could 
not  have  changed  tbe  result;  this  being  a 
trial  before  tbe  judge,  and  not  a  Jury.  Tbe 
action  and  ruling  of  tbe  court  was.  In  effect, 
a  finding  that  such  testimony,  as  to  him, 
was  not  wortliy  of  consideration.  The  court 
having  tried  tbe  case  without  a  jury,  and  re- 
fused the  postponement  or  continuance  for 
war.t  of  this  testimony,  it  does  not  occur 
to  us,  if  It  had  been  produced  before  tbe 
■court,  it  would  or  probably  would  have 
changed  the  result  in  the  trial  of  this  case. 
So  believing,  we  hold  there  was  no  error  in 
refusing  a  new  trial  on  this  ground. 

Bill  of  exceptions  No.  5  complains  of  the 
conrt  overruling  the  motion  for  a  new  trial. 
It  contains  a  long  statement  of  different  rea- 
sons, affidavits,  and  counter  affidavits  of  va- 
rious parties,  none  of  which  come  within  tbe 
rule  of  newly  discovered  evidence  such  as 
would  authorize  a  new  trial  In  this  case. 
This  case  was  tried  by  tbe  court  without  the 
Intervention  of  a  jury.  The  court  beard  all 
the  evidence  and  assessed  tbe  minimum  fine 
against  appellant,  which  is  amply  sustained 
by  tbe  evidence  in  this  case. 

The  judgment  is  In  all  things  affirmed. 


KIIiGORB  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Feb.  5, 

1908.    Rehearing  Denied  March  20,  1908.) 

1.  CoTTBTS— County  CouBTS-^tJBisnicTioH. 

Const,  art.  5,  {  29,  providing  that  there 
shall  not  be  less  than  four  terms  of  tbe  county 
court  each  year,  as  provided  by  tbe  Legisla- 
ture or  commissioners'  court,  having  been 
amended  in  1891,  will  control  over  section  17, 
providing  tbat  ttie  county  court  siiall  hold  a 
term  at  least  once,  in  every  two  monttis;  and 
hence,  where  the  commisgioners'  court  on  May 
14,  1904,  ordered  five  terms  to  be  held,  and  on 
May  18,  1907,  ordered  an  additional  term,  tbe 
county  court  will  not  be  deprived  of  jurisdic- 
tion, where  no  reason  is  given  why  the  courts 
were  not  authorized  by  law. 

2.  iNTOXiOATiNQ  Liquors— CBiuiitAi.  Pbosk- 

CtrriONS— iNffTBUCTIONS. 

In  a  prosecution  for  illegal  gale  of  liquor, 
where  defendant  admitted  tliat  he  took  an  order 
on  a  third  person  from  the  prosecuting  witness 
in  payment  for  a  bottle  of  whisky,  but  that  he 
did  it  in  order  to  get  rid  of  him,  and  tliat  he 
did  not  intend  to  present  tbe  order  for  payment, 
an  instruction  by  the  court  that  if  the  proeecut- 
ing  witness  got  the  whisky  of  defendant  and 
gave  an  order  for  it,  but  that  defendant  took 
the  order  merely  to  satisfy  the  prosecuting  wit- 
ness, and  not  as  payment,  or  if  the  jury  bad  a 
reasonable  doubt  as  to  said  fact,  defendant 
should  be  acquitted,  anlBcIently  presents  de- 
fendant's 
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8.  CBnniiAi.   Law— Appeai^-Recobd— SuFFi- 

OBNOT  or  BiLi.  or  ExcEpnoNB. 

When  a  bill  of  ezceptiona  to  the  rejection 
of  evidence  does  not  etate  the  puirpoae  for  which 
the  testimony  was  tiered,  it  will  not  be  consid- 
ered. 

[Ed.  Note.— BV>r  caaee  in  point,  see  Cent.  Dig. 
-roL  15,  Criminal  Law,  U  S»3S-2939.] 

Appeal  from  Orayson  County  Court;  J.  W. 
Hasaell,  Judge. 

Joe  Kllgore  waB  convicted  of  violating  tlie 
local  option  law,  and  appeiils.    AfBrmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  tbe 
Stata 

DAVIDSON,  P.  3.  Appellant  suggested 
want  of  Jurisdiction  on  the  part  of  the  coun- 
ty court  to  try  the  case  at  the  term  of  court 
at  which  be  was  tried,  first,  because  tbe 
term  of  the  court  was  Illegal,  not  being  In 
accordance  with  th6  provisions  of  article  S, 
I  17,  and  article  5,  |  29,  of  the  Constitution. 
The  order  of  the  commissioners'  court  fixing 
the  terms  of  the  county  court  ordered  that 
there  should  be  held  a  term  heglnnlng  on 
tbe  first  Monday  In  January,  continuing  eight 
weeks;  another,  called  the  "March  term,"  be- 
ginning the  first  Monday  in  March,  also  con- 
tinuing for  eight  weeks;  another  term,  be- 
ginning on  the  third  Monday  in  May,  con- 
tinuing for  seven  weeks;  one,  known  as  the 
■"September  term,"  beginning  on  the  first 
Monday  In  September  and  continuing  six 
weeks;  and  the  October  term,  beginning  on 
tbe  third  Monday  in  October  and  continuing 
«lght  weeks.  This  order  was  entered  at  the 
regular  May  term  of  the  commissioners' 
«ourt  on  the  14th  day  of  May,  19<H;  and  on 
the  IStb  of  May,  1907,  another  order  was  en- 
tered, creating  an  additional  term  of  said 
county  court,  to  be  begun  on  tbe  fourth  Mon- 
^y  in  July  and  continue  In  session  two 
weeks. 

AppeFlant  was  tried  at  the  May  term,  1907. 
The  conviction  occurred  on  June  12,  1907. 
There  are  no  particular  reasons  pointed  out 
why  the  courts  were  not  authorized  by  law; 
and,  having  examined  these  provisions  of  the 
Constitution  and  otAen  of  the  commission- 
ers' court,  we  are  of  opinion  that  there  is 
no  merit  In  the  proposition  asserted.  Sec- 
tion 29  of  article  5,  provides  that  there  shall 
not  be  less  than  four  terms  of  the  county 
court  each  year,  leaving  it  discretionary 
with  the  commissioners'  court  to  order  addi- 
tional terms.  There  seems  to  be  some  con- 
flict In  the  language  of  sections  17  and  29, 
-contained  in  article  6  of  the  Constitution. 
Section  17  requires  that  there  shall  be  at 
least  six  terms  a  year,  whereas  section  29 
requires  that  there  shall  be  at  least  four 
terms  a  year;  but  It  will  he  observed  that 
section  29  was  amended  In  1891,  which  is 
later  in  point  of  time  than  section  17.  In 
any  event,  we  are  of  opinion  that,  as  to  the 
conflict  between  the  two  sections,  the  later 
will  control  as  regards  fixing  the  terms  of 
the  connty  ooort. 


Witness  Murphy  testified  that  be  got  a 
bottle  of  whisky  from  appellant,  and  gave 
him  in  payment  an  order  on  Stalnaker  for  75 
cents,  value  or  price  fixed  by  appellant  Ap- 
pellant admitted  tbe  fact  that  he  took  tbe 
order,  but  not  as  a  means  of  selling  tbe 
whisky,  but  to  get  rid  of  Murphy,  who  was 
drinking  and  troublesome^  and  that  he.  In 
taking  the  order,  did  not  intend  to  present  it 
to  Stalnaker  for  payment,  and  In  fact  only 
took  it  in  order  to  satisfy  Murphy,  who  was 
drinking,  so  that  he  might  be  rid  of  blm  and 
his  importunities;  his  contention  being  that 
he  intended  It  as  a  present  or  gift  to  Mur- 
phy. Appellant  asked  several  special  charges 
In  regard  to  this  matter,  which  were  refused 
by  the  court  The  court,  however,  gave  the 
following  charge:  "If  you  believe  from  the 
evidence  that  John  Murphy  (the  prosecuting 
witness)  got  a  bottle  of  whisky  from  defend- 
ant and  gave  defendant  an  order  on  Stalnak- 
er for  75  cents,  but  you  further  believe  from 
the  evidence  that  at  the  time  defendant  re- 
ceived said  order  he  did  not  receive  the  same 
as  payment  for  said  whisky,  but  only  to 
satisfy  said  Murphy,  or  If  there  remains  iu 
your  minds  a  reasonable  doubt  as  to  said 
fact  you  win  acquit  tbe  defendant  and  say 
by  your  verdict  not  guilty."  We  are  of 
opinion  that  this  sufficiently  presented  ap- 
pellant's theory  of  the  case,  and  therefore 
there  was  no  error  in  refusing  to  give  the 
requested  Instructions.  Several  bills  of  ex- 
ceptions were  reserved  to  the  refusal  of  the 
requested  Instructions  presenting  the  above 
matter;  but  under  tbe  view  above  expresseil, 
we  are  of  opinion  they  show  no  error» 

There  are  two  bills  of  exceptions  reserved 
to  the  rejection  of  certain  evidence  -  offered 
by  appellant  We  are  of  opinion  these  bills 
do  not  sufficiently  present  the  matter  to  re- 
quire consideration.  As  we  understand  them, 
they  do  not  state  the  object  or  '»urpose  for 
which  the  testimony  was  offered. 

The  Indictment  is  sufficient  to  dbarge  the 
offense  sought  to  be  alleged.  Stephens  v. 
State  (Tex.  Or.  App.)  97  8.  W.  483;  Key  v. 
State,  37  Tex.  Cr.  R.  77,  88  8,  W.  773;  also 
Turner  v.  States  108  8.  W.  661,  and  Williams 
V.  State,  108  S.  W.  371.  decided  at  this  term 
of  the  court 

As  the  record  is  presented,  we  are  of  opin- 
ion the  Judgment  should  be  affirmed;  k^  it 
is  so  ordered. 


Ex  parte  THOMAS. 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  26, 

EXTBADmoM— Intebstate— Wabbant  n>B  Ab- 

BEST. 

In  view  of  Code  Cr.  Proc.  1895,  art  254, 
subd.  2,  which  provides  that  a  warrant  of  ar- 
rest "must  state  that  tbe  person  is  accused  of 
some  effense  against  the  laws  of  the  state,  nam- 
ing the  offense,"  an  executive  warrant  in  extra- 
dition proceedings  which  fails  to  name  the  of- 
fense alleged  to  have  been  committed  in  tbe 
foreign  state,  and  Is  neither  accompanied  by  an 
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iodictment  nor  a  complaint  disclosing  tbe  nature 
of  tbe  offense,  is  fatally  defective. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  EztradiUon,  S{  4(M3.] 

Appeal  from  District  Court,  Dallas  Cotin- 
ty ;   W.  W.  Ndms,  Judge. 

Appllcatloii  by  C.  G.  Thomas  for  a  writ  of 
habeas  corpus  against  A.  L.  Ledbetter,  as 
sheriff  of  Dallas  comity.  From  an  order 
denying  the  application,  he  appeals.  Revers- 
ed, and  relator  discharged. 

Wasson  &  Williams,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Relator,  C.  6.  Thomas,  is 
being  held  by  A.  L.  Ledbetter,  sheriff  of 
Dallas  county,  by  virtue  of  a  warrant  issued 
by  W.  M.  Edwards,  justice  of  the  peace  of 
Precinct  No.  lln  Dallas  county,  Tex.,  charg- 
ing him  with  tbe  offense  of  disposing  of 
mortgaged  property. 

He  made  application  for  a  writ  of  habeas 
corpus  to  Hon.  W.  W.  Nelms  of  the  criminal 
district  court  of  Dallas  county,  Tex.,  who, 
on  hearing,  remanded  him  into  custody.  Tbe 
appointment  of  Mike  D.  Casey  as  agent  of 
the  state  of  Oklahoma  to  receive  relator 
recites  that  he  was  charged  with  the  crime 
of  obtaining  money  under  false  pretenses. 
Tbe  executive  warrant  issued  by  T.  M.  Camp- 
bell, Governor  of  Texas,  recites:  "Whereas, 
it  has  been  made  known  to  me  by  tbe  Gov- 
ernor of  the  state  of  Oklahoma  that  O.  G. 
Thomas  stands  charged  by  Indictment  before 
tbe  proper   authorities   with   tbe   crime  of 

committed  in  said  state,"  etc.    The 

contention  Is  made  by  counsel  for  relator 
that  the  executive  warrant  Issued  by  Gov- 
ernor Campbell  and  displayed  to  tbe  court 
is  fatally  defective.  In  that  same  does  not 
name  the.  offense  for  which  it  is  claimed 
relator  has  been  indicted  In  Oklahoma,  nor 
is  same  accompanied  by,  nor  is  there  at- 
tached thereto,  either  an  indictment  or  a 
complaint  wblch  discloses  the  nature  of  the 
offense  vrlth  which  relator  Is  charged.  We 
think  this  contention  must  be  sustained,  and 
that  relator  is  entitled  to  his  discharge.  Sub- 
division 2  of  article  254  of  our  Code  of  Crim- 
inal Procedure  of  1895  provides  as  follows: 
"It  [referring  to  the  warrant  of  arrest] 
must  state  that  tbe  person  is  accused  of 
some  offense  against  the  laws  of  the  state, 
naming  the  offense."  The  law  In  respect  to 
the  subject  of  extradition  provides  for  the 
issuance  of  a  warrant  of  arrest  by  the  Gov- 
ernor. It  does  not,  In  terms,  make  any  ex- 
ception to  the  matters  required  In  the  gen- 
eral definition  of  Warrants  of  arrest  given 
In  article  254.  It  could  not  have  been  in- 
tended that  the  warrant  of  arrest,  which  the 
Governor  Is  authorized  to  issue,  the  effect  of 
which  would  be  not  only  to  authorize  the 
captnr*  and  detention  of  a  citizen,  but  his 
removal  beyond  the  limits  of  the  state,  should 
be  less  particular  than  Is  required  in  the 
ordinary  processes  of  our  own  state.  Par- 
ticularly la  tbe  point  here  made  applicable^ 


for  that  In  tbe  warrant  of  arrest  Issued  hy 
tbe  Justice  of  the  peace  the  offense  of  wblcb 
relator  is  said  to  be  charged  Is  named  as  tbat 
of  disposing  of  mortgaged  property,  whereas 
the  offense  named  In  the  appointment  of  tbe 
agent  by  the  governor  of  the  state  of  Okla- 
homa is  obtaining  money  under  false  pre- 
tenses. When  the  Governor  In  bl>  warrant 
comes  to  name  tbe  offense  with  wblch  re- 
lator is  cbarged,  no  (rffense  Is  named.  We 
think  the  authorities  cited  by  appellant's 
counsel  fully  sustain  bis  contention.  See 
article  264,  subdiv.  2,  Ciode  Cr.  Proc.  1896; 
Bishop's  New  Criminal  Procedure  (4tb  Ed.) 
187,  227,  228;  Ex  parte  Gubreth,  48  Cal.  435, 
uote  4,  57  Am.  Dec.  398;  Brown's  Case,  112 
Mass.  409,  17  Am.  Rep.  114;  19  Gyc.  p.  98; 
Ex  parte  Thornton,  9  Tex.  635;  and  Ex  parte 
Stanley,  26  Tex.  App.  372,  8  S.  W.  645,  8  Am. 
St  Rep.  440. 

The  detention  of  relator  being  under  pro- 
cess invalid  in  this  state,  the  judgment  Is 
reversed,  and  he  Is  ordered  discharged. 


THOMAS  V.  STATEL 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  19, 

190a    Rehearing  Denied  March  20,  1908.) 

1.  GBmiNAi.  Law— AppEAir— Bill  or  Excep- 
tions—Applioation  POB  COHTINCANCB. 

In  the  absence  of  a  bill  of  exceptions,  tbe 
court  will  not  review  alleged  error  m  overrul- 
ing an  application  for  a  continuance. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  {  2812.] 

2.  Sake— AniKSSiON  or  Eviderck. 

In  tbe  alNseace  of  a  bill  of  exceptions,  the 
court  will  not  review  alleged  error  in  the  ad- 
mission of  testimony. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16.  Criminal  Law,  S  2816.] 

Appeal  from  District  Court,  Erath  Coun- 
ty;  W.  J.  Oxford,  Judge. 

Willie  Thomas  was  convicted  of  theft,  and. 
he  appeals.    Aflirmed. 

See  101  S.  W.  797. 

B.  E.  Cook,  for  appellant  F.  J.  McCord,. 
Asst  Atty.  Gea.  for  the  State. 

RAMSEY,  J.  Appellant  was  charged  by 
indictment  In  tbe  district  court  of  Erath 
county  with  tbe  crime  of  theft  The  indict- 
ment as  originally  presented  contained  three- 
counts:  (1)  Ordinary  theft  of  property  over 
the  value  of  $50,  taken  from  the  jrassesslon 
of  one  Handy;  (2)  ordinary  theft  from  said 
Handy  as  agent  of  another;  and  (3)  theft 
from  the  person  of  said  Handy.  The  trial 
resulted  In  a  conviction  for  the  crime  of 
theft,  and  the  imposition  of  a  sentence  of 
three  years'  confinement  In  the  penitentiary. 

On  the  trial  the  second  and  third  counts 
in  the  indictment  were  expressly  withdrawn 
from  tbe  jury  by  the  court  in  his  charge, 
and  the  issue  was  submitted  solely  with  re- 
spect to  a  charge  of  theft  of  property  over 
the  value  of  $50.  This  case  wns  before  this 
court  on  former  appeal  (101  S.  W.  797).  in. 
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which  It  was  held,  In  Bubetance,  that  under 
the  facts  there  stated  appellant  was  not 
sullty  of  the  crime  of  theft  from  the  person. 
There  are  many  questions  raised  and  strong- 
ly urged  why  the  case  should  be  reversed. 
The  assignments  of  error  In  the  case  con- 
■titnte  almost  half  of  the  transcript,  and 
mainly  relate  to  matters  which  cannot  be 
considered  In  the  absence  of  bills  of  excep- 
tion. For  Instance,  It  is  assigned  there  was 
error  In  the  court  overruling  application  for 
a  continuance,  and  complaint  la  also  made 
of  the  admission  of  certain  testimony  over 
the  objection  of  appellant  A  sufficient  an- 
swer to  these  contentions  Is  that,  under  the 
well-settled  rules  of  practice  repeatedly  stat- 
ed and  enforced  by  this  court.  In  the  ab- 
sence of  bin  of  exceptions,  none  of  these  mat- 
ters can  be  reviewed. 

There  is  not  In  the  record  a  single  bill  of 
exceptions,  nor  a  requested  charge.  The 
charge  of  the  court  submitting  the  Issue  of 
ordinary  theft  Is  unexceptional  in  every  par- 
ticular. Personally,  the  writer  would  be  in- 
clined to  the  belief  that  a  conviction  for 
theft  from  the  person  could,  with  the  facts 
shown,  have  been  sustained;  but  on  former 
appeal,  on  practically  the  same  evidence  as 
we  have  before  us,  this  court  has  held  other- 
wise, and  decided,  in  effect,  that  If  an  offense 
was  committed  at  all  it  was  a  case  of  or- 
dinary theft  The  court  below  evidently 
tried  the  case  In  strict  accord  with  the  deci- 
sion of  this  court  on  former  appeal.  The 
evidence,  while  confllctlnjr.  Is  sufficient,  In 
our  Judgment  to  support  the  conviction,  and 
we  do  not  feel  ourselves  at  liberty.  In  view 
of  the  former  decision  and  the  verdict  of  the 
Jnry.  to  Interfere. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  court  below  is  In  all  things  af- 
firmed. 


BAKER  V.  STATE. 

(Ooort  of  Criminal  Appeals  of  Texas.    Teb.  26. 

1908.    Refaearinj;  Denied  March  20,  1908.) 

1.  Abbaui,t  ANn  Battebt — Simple  Assault. 

In  a  proaecution  for  an  a^rgravated  assault, 
the  grounds  of  axKravatlon  being  an  assault  on 
a  peace  officer  wblle  In  discharge  rf  bis  duties, 
defendant  may  be  convicted  of  simple  assault, 
if  at  the  time  ne  did  not  know  and  had  not  been 
informed  that  the  person  assanlted  was  an  of- 
ficer. 

2.  Criiukal  Law— iNSTEccTioNS— Issues. 

In  a  prosecntion  for  aggravated  assault  on 
an  officer,  the  court  properly  refused  to  cbanre 
that  defendaot  had  a  right  to  defend  his  com- 
panion ;  there  being  no  evidence  to  suggest  this 
issue. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14.  Criminal  Law,  H  1980-1985.] 

Appeal  from  Scurry  County  Court;  0.  B. 
Buchanan,  Judge. 

J.  Baker  was  convicted  of  simple  assault 
and  he  appeals.    Affirmed. 

Thurmond  &  Sandusky  and  Albert  Walk- 
er, for  appellant  F.  J.  McCord,  Asst  Atty. 
Gen.,  for  the  State. 


BBOOKS,  J.  Appellant  was  convicted  of 
simple  assault,  and  his  punishment  assessed 
at  a  fine  of  $25. 

Appellant  filed  a  motion  to  quash  the  in- 
formation hs  this  case.  The  Information  is  in 
proper  form,  and  was  filed,  according  to  the 
record  In  this  case.  In  proper  time. 

The  fourth  ground  of  appellant's  motion 
for  a  new  trial  complains  that  the  court  erred 
In  the  following:  The  defendant  stands 
charged  by  information  with  the  crime  of  < 
aggravated  assault  the  grounds  of  aggrava- 
tion being  an  assault  upon  a  peace  officer 
while  in  the  lawful  discharge  of  the  duties  of 
his  office;  and  the  court  erred  In  that  part  of 
his  charge  wherein  he  submits  the  issue  of 
simple  assault  in  that  there  can  be  no  sim- 
ple assault  arising  from  an  assault  upon  a 
peace  officer.  That  portion  of  the  court's 
charge  which  relates  to  this  phase  is  as  fol- 
lows: "If  you  believe  from  the  evidence  that 
the  defendant  is  guilty  of  an  assault  upon 
said  W.  N.  Davis,  but  that  defendant  at  the 
time  did  not  know  and  had  not  been  inform- 
ed that  said  Davis  was  an  officer,  then  you 
will  find  defendant  guilty  of  simple  assault 
and  assess  his  punishment"  etc  This  charge 
is  correct 

The  fifth  ground  of  the  motion  complains 
that  the  court  instructed  the  Jury  that  the  as- 
saulted party  was  a  deputy  sheriff  of  Scurry 
county.  This  fact  was  undisputed  as  far  as 
the  evidence  in  this  case  discloses.  However, 
It  Is  best  and  proper  for  the  court  to  submit 
these  matters  as  a  question  of  fact  to  the 
Jury;  but  appellant  was  found  guilty  of  sim- 
ple assault  and  this  would  not  be  a  basis 
for  reversal. 

The  sixth  ground  of  the  motion  complains 
that  the  court  did  not  charge  the  Jury  thnt 
defendant  had  a  right  to  defend  bis  compan- 
ion. Wolf,  when  the  witness  was  struggling 
with  him  over  a  plstoL  The  evidence  does 
not  suggest  this  issue.  The  appellant  told 
witness,  if  be  did  not  turn  him  loose,  be  would 
kill  him  (the  officer).  The  appellant's  com- 
panion was  not  being  tried. 

We  do  not  think  there  is  any  error  in  this 
record,  and  the  Judgment  is  affirmed. 


CASKET  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  19, 

1.  I:<ToxiCATii«o  LiQUOBS— Selling  on  Sun- 
dat—Probecutiok— Evidence. 

Id  a  prosecution  for  keeping  n  saloon  open 
and  selling  Intoxicating  liqnor  on  Sunday,  evi- 
denoe  examined,  and  Keld  not  sufficient  to  sus- 
tain a  conviction. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  i  312.] 

2.  Criminal   Law— Entbt   and   Record   of 
Judgment  —  Sufficiency  —  Statutobt  Re- 

qUIBEMENTS. 

A  mere  recital,  in  the  record  in  a  prosecn- 
tion  for  illegal  liquor  selling,  that  a  ]ur^  re- 
turned B  verdict  of  guilty,  "whereupon  it  is  or- 
dered, adjudged,  and  decreed  by  .the  court  that 
defendant    *     *     *    be  fined  $oO  and  costs,"  is 
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not  an  •ntry  of  Judgment  as  required  by  Code 
Cr.  Proc.  1895.  art.  845.  provldiuf;  that,  in  a  trial 
for  a  misdemeanor  where  a  fine  alone  is  imposed 
as  punishment,  the  judgment  shall  be  that  the 
state  recover  of  defendant  the  fine  and  costs, 
and  that  defendant,  if  present,  be  imprisoned 
until  payment  is  made,  etc.,  and  that  execution 
mas  issue  against  his  property  for  the  fine  and 
costs. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  15,  Criminal  Law,  H  2532-2535.] 

3.  SAMl^— Appkai  —  Decisions  Rbvikwable— 

Fjnaxitt  or  Detkbuination. 

In  the  absence  of  a  final  judgment  in  the 
court  t>elow,  an  appellate  court  has  no  juris- 
diction. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  M  2583-25SB.] 

Appeal  from  Jefferson  Comity  Ootirt;  D. 
P.  Wheat,  Judge. 

Will  Caskey  was  convicted  of  unlawfully 
keeping  a  saloon  open  and  selling  intoxicat- 
ing liquor  on  Sunday,  and  appeals.  Dls- 
missed. 

Teagle  &  Conley,  for  appellant.  F.  J.  Mc- 
Cord,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  F.  J.  The  complaint  and  in- 
formation charge  appellant  and  Will  Ringer, 
who  were  merchants,  grocers,  and  dealers  In 
goods,  wares,  and  merchandise,  to  wit,  re- 
tall  liquor  dealers,  with  unlawfully  opening 
and  permitting  their  place  of  business  to  be 
opened  for  the  purpose  of  traflSc  on  Sunday, 
and  further  charged  them  with  selling  whis- 
ky to  Wallace  Sweeney. 

The  evidence  shows  that  appellant  had 
a  place  of  business  as  a  retail  liquor  dealer 
in  the  south  part  of  the  city  of  Beaumont, 
and  on  or  about  the  22d  day  of  September, 
1906,  and  on  Sunday,  Ringer  sold  to  Sweeney 
some  whisky.  The  witnesses  Hays  and  Swee- 
ney both  testify  they  got  the  whisky  In  a 
house  or  room  80  feet  south  of  and  away 
from  the  building  where  Caskey's  saloon 
was,  but  on  the  rear  of  the  same  lot  Caskey 
{appellant)  was  not  present,  nor  was  this 
sale  In  his  saloon.  They  both  testified  they 
never  bought  anything  from  Caskey;  that 
he  was  not  present  They  speak  of  another 
transaction,  but  It  occurred  at  a  different 
time  and  place,  and  there  was  no  whisky 
bought  at  that  time.  Sweeney  testified  that 
he  never  bought  any  beer  or  whisky  from 
Caskey  at  any  time  on  Sunday,  and  never 
saw  him  In  his  saloon  on  Sunday;  did  not 
know  whether  Ringer  was  a  partner  of  Cas- 
key or  not  nor  whether  he  was  an  employ& 
He  had  seen  him  behind  Caskey's  bar  on  sev- 
eral occasions.  It  is  In  evidence  that  appel- 
lant had  taken  out  In  his  own  name  license 
as  retail  liquor  dealer,  but  there  is  no  con- 
nection shown  between  Ringer  and  Caskey 
otherwise  than  as  above  stated.  The  whisky 
bought  In  the  little  house  80  feet  away  from 
the  saloon  Is  the  only  whisky  that  Sweeney 
ever  bought  from  Ringer,  and  he  never  pur- 
chased any  from  Caskey.  It  Is  not  shown, 
or  attempted  to  be  shown,  that  Caskey  was 
in  possession  or  control  or  owned  the  house 
where  Ringer  sold  the  whisky  to  Sweeney; 


nor  did  they  undertake  to  show  that  Binder 
was  selling  It  at  this  point  for  appellant 
The  evidence  excludes  the  idea  that  Caskey's 
saloon  was  open  on  this  Sunday,  as  testified 
by  these  witnesses.  We  are  of  opinion  there- 
fore the  evidence  Is  not  sufficient,  even  if  the 
Jurisdiction  of  this  court  had  attached,  which 
we  hold  did  not 

The  record  does  not  contain  a  Judgment 
All  there  Is  In  the  record  In  regard  to  that 
matter  Is  as  follows:  "Defendant  Caskey 
pleads  not  guilty.  Defendant  exeats  to  In- 
troducing testimony  against  Caskey  alone. 
Overruled.  A  Jury  of  six  good  men,  having 
been  Impaneled  according  to  law,  and  after 
hearing  evidence  and  argument  of  counsel,  re- 
turned a  verdict  of  guilty.  Wherefore  It  is 
ordered,  adjudged,  and  decreed  by  the  court 
that  defendant  Caskey  be  fined  $50  and 
costs."  The  verdict  Is  not  even  set  out  Thia 
Is  not  even  an  attempted  compliance  with 
article  845  of  the  Code  of  Criminal  Procedure 
of  1895.  In  fact,  there  is  no  Judgment  en- 
tered, nor  attempt  to  do  so. 

For  the  want  of  a  final  Judgment,  the  Ju- 
risdiction of  this  court  has  not  attached,  and 
the  appeal  Is  dismissed. 


ARNOLD  T.  STATa 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  29, 
1908.    Behearing  Denied  March  20,  1908.) 

iKTOxicATiRa  LiQuoBS— Violation  of  Locai. 

Option  Law— Evidenob. 

In  a  prosecution  for  illegally  selling  intox- 
icating liquors,  evidence  held  snflicient  to  sup- 
port a  conviction. 

[Ed.  Note.— For  casts  in  point  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  H  800-322.] 

Appeal  from  Johnson  CJounty  Court;  F.  E. 
Adams,  Judge. 

Win  Arnold  was  convicted  of  unlawfully 
selling  intoxicating  liquors  In  violation  of  the 
local  option  law,  and  he  appeals.    Affirmed. 

A.  S.  Bledsoe,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

BAMSEIT,  J.  In  this  case  the  appellant 
was  convicted  In  the  county  court  of  Johnson 
county  for  unlawfully  selling  intoxicating 
liquors  in  violation  of  the  local  option  law. 
Under  the  authority  of  Stephens  v.  State,  97 
S.  W.  482,  we  hold  the  Indictment  good. 

The  testimony  of  John  Hall,  the  prosecut- 
ing witness,  showed  that  he  obtained  a  pint 
of.  whisky  in  Johnson  county,  Tex.,  about 
the  8th  ^y  of  December,  1906;  that  on  the 
day  he  got  the  whisky  he  went  to  a  lunch 
counter  In  Cleburne,  about  9  or  10  o'clock  In 
the  morning,  where  he  saw  one  Will  Cooley, 
from  whom  he  In  person  purchased  the  whis- 
ky ;  that  he  gave  Cooley  50  cents,  and  closed 
the  door;  that  while  he  was  standing  there, 
waiting  for  his  whisky,  some  officers  came  In 
front  of  the  building,  and  he  did  not  wait 
any  longer,  but  came  out  of  the  front  of  the 
building  and  went  away ;  that  he  went  back 
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to  that  place  some  time  between  5  and  6 
o'clock  In  the  afternoon ;  that  as  he  entered 
the  defendant  said  to  him,  "Hall,  here  Is 
yoor  whlskj;"  and  that  appellant  handed 
him  a  pint  of  whisky,  which  be  took  and  pat 
In  his  i)ocket,  and  went  away.  He  testified 
that  when  he  gave  the  money  to  Cooley  In 
the  morning  to  pay  for  the  whisky  that  he 
did  not  see  the  defendant  there  at  that  time, 
«nd  saw  no  one  except  Will  Cooley,  and  did 
not  see  appellant  until  some  4  or  S  o'clock  In 
ttie  evening.  This  was  all  the  testimony  In 
the  case,  except  record  evidence  showing  a 
▼alid  election  in  Johnson  connty  prohibiting 
the  sale  of  Intoxicating  liqnors,  and  due  pub- 
lication thereof.  The  charge  of  the  court 
'Submitted  the  Issue  fairly  to  the  jury.  This 
la  essentially  a  fact  case.  We  bold  the  evi- 
-dence  to  be  auffldent  to  sustain  the  verdict 
and  the  Judgment  of  conviction. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  lower  court  is  in  all  things  af- 
firmed. 


DAVIS  V.  STATE. 

<Coart  of  Criminal  Appeals  of  Texas.    Feb.  26, 
1908.    Rehearing  Denied  March  20,  1908.) 

1.  OanaNAi.  Law— Appkal— Bill  or  Excep- 
tions—Fobm. 

A  bill  of  exceptions  which  recites  that  ac- 
cused offered  to  prove,  but  does  not  say  be  would 
have  proved,  or  that  he  did  prove,  is  defective. 

2.  JuBT— Selbction  or  Panel. 

In  a  prosecution  for  theft,  jurors  whose 
names  were  drawn  from  the  wheel  by  the  judge, 
the  district  clerk  of  the  county,  and  a  deputy 
aherifE  of  the  county  were  lawfully  chosen. 

[EA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Jury.  {  284.] 

3.  Witnesses  —  CEEDiBrLiTT  of  Accused — 
Otheb  Offenses. 

Evidence  that  accused  bad  been  convicted 
of  a  felony  six  years  before  and  had  serv  1  two 
years  in  the  penitentiary  was  admissible  to  af- 
fect his  credibility  as  a  witness. 

[E>d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
-vol.  50,  Witnesses,  f  1132.] 

Appeal  from  Criminal  District  Court,  Gal- 
veston County;   J.  K.  P.  Glllaspie,  Judge. 

Pros  Davis  was  convicted  of  theft  from  the 
{>erson,  and  appeals.    Affirmed. 

Marsene  Johnson  and  Aubrey  Fuller,  for 
appellant.  F.  J.  McCord,  Asst.  Atty.  Gen., 
for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
tbeft  from  the  person,  and  his  punishment 
iusessed  at  two  years'  confinement  in  the 
state  penitentiary. 

Bill  of  exceptions  No.  1  shows  the  follow- 
ing: In  support  of  his  motion  to  qnash  the 
panel  of  Jurors  tendered  him  for  selection, 
appellant  offered  to  prove  by  Hon.  Edwin 
Bruce,  clerk  of  the  criminal  district  court  of 
'Galveston  county,  Tex.,  that  he  was  not  pres- 
ent wben  said  names,  or  any  of  them,  were 
<lrawn  from  the  jury  wheel  provided  by  law 
for  that  purpose,  and  that  he  had  at  that 


time  no  deputies;  and,  further,  defendant 
offered  to  prove  In  this  connection  by  the 
sheriff  of  Galveston  county  that  said  sheriff 
on  the  second  day  of  said  court,  and  in  the 
week  in  which  defendant  was  tried,  summon- 
ed six  of  the  jurors  whose  names  appeared 
on  the  list  as  talesmen,  and  that  the  names  of 
said  six  persons  had  not  been  drawn  out  of 
the  Jury  wheel  provided  by  law  for  that  pur- 
pose by  any  person.  Whereupon  the  court 
overruled  defendant's  said  motion  to  quash 
said  panel  of  jurors  and  forced  the  defendant 
to  select  the  jury  from  the  names  tendered 
him.  This  bill  has  the  following  qualifica- 
tion: "The  jurors  drawn  from  the  wheel  was 
done  by  myself,  judge  of  said  court,  the  dis- 
trict clerk  of  Galveston  county  (J.  0.  Geng- 
ler),  and  a  deputy  sheriff  of  said  county,  and 
regularly  drawn,  as  the  court  construed  the 
law  to  mean.  The  talesmen  were  summoned 
by  the  sheriff,  who  had  first  been  sworn  to 
do  so,  and  in  accordance  with  law."  The 
condition  of  this  bill,  we  hold,  in  the  first 
place,  is  defective,  in  that  it  says  appellant 
"offered  to  prove,"  and  does  not  say  he  would 
have  proved,  or  that  he  did  prove.  Further- 
more, with  the  qualification  of  the  court, 
there  could  have  been  no  error  in  the  ruling 
complained  of.  The  bill  being  defective,  we 
are  not  called  upon  to  pass  upon  the  validity 
of  the  law. 

Bill  of  exceptions  No.  2  complains  that  ap- 
pellant objected  to  the  proof  offered  by  the 
state  that  appellant  was  convicted  In  1901  of 
a  felony  and  served  a  term  of  2  years  In  the 
state  penitentiary ;  the  objection  to  said  tes- 
timony being  that  it  was  too  remote  to  af- 
fect the  credibility  of  the  witness.  This  tes- 
timony has  been  held  by  this  court  to  be  ad- 
missible. If  it  had  been  10  or  15  years,  prob- 
ably  appellant's  objection  would  have  been 
tenable;  but  certainly  6  years  Is  not  too  re- 
mote. If  the  appellant  was  convicted  in  1901, 
and  stayed  there  2  years,  then  it  Is  clear  that 
he  has  not  been  out  of  the  penitentiary  more 
than  3  or  4  years. 

Appellant  farther  Insists  that  the  evidence 
is  insufficient.  This  is  not  correct  The  evi- 
dence Is  ample  to  support  the  verdict,  and  the 
judgment  is  affirmed. 


OLDHAM  T.  STATU. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  12, 
1908.    Rehearing  Denied  March  20,  1908.) 

1.  Cbiminal  Law  —  Bvidencs  —  Best  Bvi- 
dencb—Nxcessitt— License  to  Sell  Liq- 
uor. 

In  a  prosecution  for  the  Illegal  sale  of  in- 
toxicating liquors,  parol  evidence  of  the  exist- 
ence of  a  license  is  admissible. 

2.  Same— Testimont  o»  State's  Witness- 
Binding  Effect. 

The  state  is  not  necessarily  bound  by  ev- 
ery statement  by  a  witness  introduced  by  it,  but 
tM  jury  has  a  right  to  consider  all  the  sur- 
rounding circumstances;  hence,  in  a  prosecu- 
tion for  an  illegal  sale  of  liquor,  the  state  is  not 
bound  by  testimony  of  its  witness,  an  alleged 
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orcorapllce,  that  he  wan  not  authorized  by  ae- 
ensed  to  mU  in  the  place  cliarged. 

3.  INTOXICATINO    LlQUOBS — CbIVI2«AL    PBOBI- 

OtpnoNB— Evidence— Admisbibilitt. 

In  a  prosecution  for  illegally  aellinc  intox> 
ieating  liquor  in  F.  county,  it  appeared  that  one 
who  was  alleged  to  have  made  the  sales  aa  accus- 
ed's a^ent  came  to  accused's  place  of  business 
with  16  quarts  of  whisky  at  one  time,  which 
accused  claimed  as  his  property,  and  that,  when 
the  alleged  agent  was  taken  to  jail,  accused 
sent  a  witness  to  get  $60,  which  had  been  taken 
from  the  aget)t's  person,  testimony  as  to  the 
reception  of  the  160  for  accused  was  not  error. 

4.  SaICK— SUITIOUNCT— CONSFIBACT. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  evidence  held  sufficient  to  sustain  a 
conviction  on  the  theory  of  a  conspiracy  be- 
tween accused  and  another,  who  made  the  sales, 
notwithstanding  evidence  of  a  direction  by  ac- 
cused to  his  agent  to  sell  only  in  Indian  Terri- 
tory, and  not  in  the  county  of  the  prosecution. 

Appeal  from  Fannin  County  Court;  H.  A. 
Cunningham,  Judge. 

Cbariey  Oldham  was  convicted  of  violating 
tbe  local  option  law,  and  appeals.    Affirmed. 

McGrady  &  McMabon,  for  appellant  F.  J. 
McCord,  Asst.  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  in  this  case  was 
diarged  witb  unlawfully  selling  Intoxicating 
liquors  In  Fannin  county  In  violation  of  the 
local  option  law,  and  on  conviction  appeals 
to  this  court  for  redress.  This  is  a  very 
singular  case,  and,  while  many  questions  are 
raised,  the  only  one  worthy  of  discussion  Is 
as  to  whether  or  not  tbe  evidence  sustains 
tbe  conviction. 

Tbe  sale  In  question  was  made  by  Jim 
Beasley,  who  testified  that  In  the  spring  of 
1807  be  was  staying  down  on  tbe  Red  river 
for  tbe  defendant;  was  down  there  selling 
whisky  for  him ;  that  he  was  sent  down  there 
witb  a  load  of  whisky  to  sell,  and  he  was  to 
divide  profits  with  him;  that  be  was  to  get 
25  cents  for  every  quart  be  sold.  He  also  tes- 
tified that  defendant  told  him  to  sell  the 
whisky  in  the  territory  but  not  to  sell  It  in 
Texas,  and  that  the  whisky  was  to  be  kept 
on  this  side  of  the  river,  and  that  tbe  sales 
were  to  be  made  In  the  Indian  Territory; 
tbat  appellant  told  him  when  he  went  down 
there  that  he  would  send  him  or  bring  him  li- 
cense; tbat  some  time  later  somebody  brought 
u  paper  down  there  and  said  it  was  a  revenue 
license;  tbat  defendant  was  not  there;  that 
he  had  forgotten  who  brought  tbe  license 
down  there;  tbat  be  nailed  it  on  a  board, 
and  put  it  up  in  a  tent  It  was  shown  by  tbe 
testimony  of  one  Hardy,  deputy  sheriff,  that 
some  time  in  tbe  spring  of  that  year  he  was 
down  on  the  river ;  saw  some  liquor  dealer's 
license  in  a  tent,  which  license  had  been  Is- 
sued to  Charley  Oldham;  tbat  tbls  tent  was 
at  Elwood  Ferry,  north  of  Bonham,  and  tbe 
license  was  nailed  to  a  board  and  set  up  In 
the  tent  William  Blair,  another  deputy  sher- 
iff, testified  to  the  same  effect  It  was  also 
shown  by  another  deputy  sheriff,  J.  A.  Rld- 
llng,  that  about  the  middle  of  April,  1007,  he 
arrested  Jim  Beasley  near  defendant's  place 
of  business  in  Bonham,  aa  Beasley  was  going 


to  defendant's  place  of  business  in  a  wagon, 
and  tbat  be  had  16  quarts  of  wbiafcy  witb 
him ;  tbat  this  was  on  Snnday  morning,  and 
tbe  defendant  took  the  whisky  and  said  It 
was  his.  It  was  shown  tbat  prosecuting  wit- 
ness, Scott,  bought  fl  quart  of  whisky  from 
tbe  negro,  Jim  Beasley,  in  Fannin  county, 
Tex.,  and  paid  bim  $1.50  for  it  The  proof 
also  showed  tbat  when  Jim  Beasley  was  ar- 
rested and  put  in  jail,  at  tbe  request  of  de- 
fendant S.  F.  Leslie,  a  lawyer,  went  to  the 
Jail  and  got  $60  for  the  defendant  from  tbe 
Jailer,  which  had  been  taken  off  the  person 
of  Jim  Beasley;  that  defendant  had  said 
tbat  Beasley  had  been  selling  whisky  for  bim 
in  tbe  territory,  and  tbat  was  what  he  had 
made.  He  also  testified  that  appellant  said 
tliat  he  bad  absolutely  forbidden  Beasley  sell- 
ing any  whisky  In  Texas. 

The  court  instructed  the  jury  on  the  subject 
of  principals  as  follows:  "All  persons  are 
principals  who  are  guilty  of  acting  together 
In  tbe  commission  of  an  offense;  and  If  yon 
believe  from  tbe  evidence  beyond  a  reason- 
able doubt  that  the  defendant,  at  the  time 
and  place  mentioned  in  the  Information  here- 
in, procured  and  hired  the  witness  Jim  Beas- 
ley to  sell  intoxicating  liquors  for  hhn  in 
Fannin  county,  Tex.,  and  you  further  believe 
from  tbe  evidence  t>eyond  a  reasonable  doubt 
that  In  pursuance  of  such  procurement  and 
hiring  (If  you  believe  from  tbe  evidence  be- 
yond a  reasonable  doubt  there  was  such  pro- 
curing and  hiring)  the  said  witness  Jim  Beas- 
ley, in  Fannin  county,  Texas,  on  or  about 
tbe  20th  day  of  March,  1907,  acting  under 
authority  of  the  defendant,  sold  Intoxicating 
liquor  to  F.  R.  Scott,  then,  if  you  so  believe, 
tbe  defendant  would  be  a  principal,  and  you 
will  find  bim  guilty  and  assess  his  punish- 
ment according  to  instructions  contained  in 
this  charge."  The  court  also  instructed  tbe 
Jury  appropriately  with  reference  to  the  tes- 
timony of  Beasley  treating  him  as  an  ac- 
complice and  giving  tbe  charge  frequently  ap- 
proved by  this  court  At  the  request  of  coun- 
sel for  appellant  the  court  Instructed  tbe  Jury 
as  follows:  "I  charge  you,  gentlemen  of  tbe 
jury,  that  unless  you  find  from  the  evidence 
tbat  the  defendant  authorized  Jim  Beasley  to 
sell  intoxicating  liquors  at  the  time  and  place 
alleged  in  the  Information,  or  If  yon  have  a 
reasonable  doubt  as  to  stKb  fact  you  will  find 
tbe  defendant  not  guilty." 

Many  objections  are  made  to  the  local  oi>- 
tion  election  in  Fannin  county.  These  or  sim- 
ilar questions  have  received  investigation  by 
this  court  and  all  of  them  have  been  held 
adversely  to  the  contention  of  appellant  Un- 
der tbe  records  Introduced  in  the  case,  pro- 
hibition was  legally  adopted  in  Faunin  coun- 
ty, and  tbe  sale  of  intoxicating  liquors  In 
the  county  was  prohibited  by  law. 

Complaint  is  also  made  that  proof  by  parol 
was  permitted  to  be  Introduced  of  the  revenue 
license  posted  up  near  Elwood  Ferry,  and 
the  contention  is  made  that  tbls  fact  could 
not  b^  shown  by  parol,  but  tbat  tbe  license- 
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Itself,  the  kMS  or  absence  of  which  was  not 
accounted  for,  would  be  the  best  proof.  It 
has  been  held  In  this  state,  in  the  case  of 
Henderson  t.  State  (Tex.  Cr.  App.)  39  S.  W. 
116,  that  pre^  of  the  -existence  of  the  liceoae 
could  be  made  by  parol.  See,  also,  JoIIft  t. 
Mtate,  109  S.  W.  176,  decided  by  this  court 
January  29,  1908. 

An  Instrnction  was  requested  by  counsel 
(or  appellant  that  the  state  was  bound  by  the 
declaration  and  testimony  of  the  witness  Beas- 
ley  that  be  was  not  authorized  to  sell  in 
Fannin  county.  We  do  not  understand  the 
law  to  be  in  this  state  that  the  prosecution  is 
bound  by  every  statement  made  by  any  wit- 
ness Introduced  by  It  The  Jury  had  a  right 
to  look  at  the  drcnmstances,  and  all  of  them, 
•nrronndlng  the  entire  case. 

Complaint  is  made  that  the  court  erred  in 
receiving  the  testimony  of  one  Leslie  as  to 
his  receiving  $60,  mentioned  above,  from  the 
Jailer  in  Fannin  county,  which  bad  been  taken 
from  the  person  of  Beasley.  We  do  not  think 
this  testimony  objectionable.  While  appellant 
gave  the  explanation  that  this  money  was 
the  proceeds  of  sale  of  whisky  In  the  Indian 
Territory,  and  that  Beasley  was  not  author- 
ized to  sell  in  Fannin  county,  the  circumstan- 
ces of  bis  receiving  the  money,  taken  In  con- 
nection with  the  fact,  a  few  days  before,  that 
the  witness  Beasley  had  come  to  his  place 
of  business  with  16  quarts  of  whisky,  which 
be  claimed  as  his  property.  In  connection  with 
all  the  other  circumstances  in  the  case,  made 
this  proof  pertinent.  As  stated  In  the  be- 
ginning of  the  opinion,  this  Is  a  peculiar  case. 
We  know,  as  a  matter  of  law,  that  the  sale 
of  whisky  was  prohibited  under  any  circum- 
stances in  the  Indian  Territory  at  this  time, 
.and  that  no  provision  was  made  by  law  for 
its  miscellaneous  sale  under  any  circumstan- 
ces. In  view  of  the  fact  that  the  witness 
Beiisley  had  a  place  of  business  in  Fannin 
county,  that  revenue  license  had  been  issued 
to  the  defendant  as  a  retail  liquor  dealer  in 
Fannin  county  and  posted  up  at  the  place  of 
business,  and  that  the  sale  of  whisky  was  In 
fact  made  In  Fannin  county  to  the  witness 
Scott,  there  are  strong  circnmstancea  that  the 
authority  to  sell  In  the  territory  and  tiie  pro- 
hibition of  sale  in  Fannin  county  was  but  a 
mere  pretense  and  pretext,  and  that  in  fact 
and  In  truth  appellant  and  Beasley  were  act- 
ing together  In  a  common  enterprise  to  sell 
whisky  for  mutual  profit  In  prohibited  terri- 
tory. We  cannot  close  our  eyes,  in  the  light 
of  the  records  that  come  to  us  In  oar  official 
position,  to  the  various  pretexts  adopted  and 
schemes  concocted  to  violate  the  local  option 
laws.  Those  laws,  where  they  exist,  should  be 
enforced,  and  where  circumstanoes  show  mere- 
ly subterfuges  and  wiles  to  evade  the  law  we 
are  not  disposed  to  overturn  and  set  aside  the 
verdict  of  the  Jury  where  the  guilt  of  parties 
engaged  In  the  business  Is  fairly  shown  by  all 
the  circiunstnnces  in  the  case. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  court  below  is  affirmed. 


DAVIS  V.  STATa 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  12. 

1908.    BebeariDK  Denied  March  20,  1008.) 
Cbiminal  Law— Appeal— Kecobb  — Bill  of 

BXCEPTIONS— NECESSITT   OF  TlMELT  FiLINO 
IN  TyOWEB  COUBT. 

Where  the  record  shows  that  the  court  ad- 
Jonmed  on  October  12th,  and  the  bills  of  ex- 
ceptions and  statement  were  filed  on  October 
SOtb.  and  there  is  no  order  in  the  record  au- 
thorizing the  filing  after  term  time,  the  bills  of 
exceptions  or  statement  of  facts  cannot  be  con- 
sidered. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15.  Criminal  Law,  fi  2847-2861.] 

Appeal  from  Grayson  County  Court;  J.  W. 
Hassell,  Judge. 

Wes  Davis  was  convicted  of  violating  the 
local  option  law,  and  appeals.    Affirmed. 

Smith  &  Wall,  for  appellant  F.  J.  Mc- 
Cord,  Asst.  Atty.  Geo.,  for  the  9tate. 

BROOKS,  J.  This  Is  a  conviction  for  vio- 
lating the  local  option  law. 

The  record  before  us  shows'  that  the  court 
adjourned  on  Octob«  12th,  and  the  bills  of 
exceptions  and  statement  of  facts  were  filed 
on  October  30th.  There  is  no  order  In  the 
record  authorizing  the  filing  thereof  after 
term  time.  In  the  absence  of  said  order,  we 
cannot  consider  either  the  bills  of  exceptions 
or  statement  of  facts.  It  follows,  therefore, 
that  there  Is  nothing  requiring  our  review. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 


McCORMICK  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  12, 

1008.    Rehearing  Denied  March  20,  1908.) 

1.  Criminal  Law— Appeal  —  Review  —  Dis- 
cretion   OF  COUBT— WiTNKSSKS— COMPETEN- 

OT— Aoe  and  Capacitt. 

The  competency  of  a  wltnexs  of  immature 
age  is  largely  in  the  discretion  of  the  trial  court, 
and  where  it  appears  that  a  lad  more  than  ten 
years  of  age,  who  could  read  and  write,  had 
gone  to  school,  and  was  in  the  third  grade,  and 
knew  it  was  right  to  tell  the  truth  and  wrong 
to  He,  was  tendered  as  a  witness  in  a  murder 
case,  the  action  of  the  trial  court  in  admitting 
his  testimony  after  an  apparent  careful  inquiry 
as  to  bis  capacity,  etc.,  will  not  be  disturbed, 
even  though  some  of  the  answers  given  were  not 
altogether  apt,  and  the  witness  seemed  to  be  at 
a  loss  to  know  what  was  meant  by  the  peniten- 
tiary. 

[Ed.  Note.— For  cases  In  point,  see  Cent,  Dig. 
vol.  15,  Criminal  Law,  i  8062;  voL  50,  Wit- 
nesses, {§  97,  98,  201-2()l.] 

2.  Same— Bill  of  Exceptions — Sufficiency. 

A  bill  of  exceptions  to  the  rejection  of  tes- 
timony is  insufficient,  where  it  does  not  show 
the  ground  on  which  the  testimony  was  offered, 
and  merely  shows  that  appellant  proposed  to 
prove  certain  facts,  without  affirmatively  show- 
ing that  he  could  have  proved  them,  or  that 
the  witness  woald  have  sworn  to  the  facts 
stated. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  SS  2831,  2832.] 

8.  Sauk— Evidence- Admissibilitt. 

Defendant  in  a  homicide  case  offered  to 
prove  that  the  decedent's  wife  came  up  to  de- 


Digitized  by 


Google 


670 


108  SOUTHWESTERN  REPORTER. 


CTex. 


cedent.  Immediately  after  the  fatal  blow  was 
■track,  and  aaid  that  be  was  drinking  and  tbat 
■be  bad  been  expMtins  snch  tronble.  A  witness 
bad  testified  tiiat  decedent  was  not  dmnk,  and 
had  no  whisky  on  bis  person  or  at  ttie  boose.  An- 
other witness  had  testified  tbat  decedent  was 
more  violent  and  qoarrelsome  wlien  drinking 
than  when  sober.  Decedent  was  nnconsdons  at 
the  time  of  the  alleged  statement  by  bis  wife, 
and  never  regained  cmudonsness  thereafter. 
The  wife  was  dead  at  the  time  of  the  trial. 
Held,  that  the  testimoD];  was  inadmissible,  as 
it  could  not  b^  used  for  impeachment  purposes, 
nor  on  the  ground  tbat  it  odled  for  an  answer 
from  the  decedent 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  H  960-972.] 

4.  Sauk— Apfeai. — Habui.ess  Ebbor— Admb- 
8I0N  OF  ElviDENCB— Opinions  oh  Sklf-Et- 

IDENT   MATTEBS. 

In  a  h(Hnicide  case,  it  was  nndisputed  that 
the  fatal  blow  was  inflicted  on  the  right  side  of 
decedent's  bead.  One  witness  testified  that  ac- 
cused was  facing  decedent  when  be  struck  the 
blow  and  held  the  club  in  his  right  band.  An- 
other testified  that  decedent  had  his  back  to  ac- 
cused when  the  blow  was  struck.  Beld,  that 
the  reception  of  evidence  of  a  pbysician  as  to 
how  accused  would  have  struck  the  decedent,  if 
standing  in  front  of  bim,  was  harmless  error. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  »  3137-3143.] 

6.  HoinciDB— Tbiai,  —  Inbtbuctions  —  Sklt- 

Defensk. 

In  a  prosecution  for  murder,  an  instruction 
on  self-daense,  stating  the  consequences  of  an 
attempt  by  decedent  to  use  "a  deadly  weapon  or 
instrument  likely  to  produce  death  or  serious 
bodily  injury,"  was  not  error  on  account  of  fail- 
ure to  use  the  term  "knife"  as  requested. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,.  §{  614r432.] 

6.  Sahx. 

An  instruction  on  self-defense  in  a  homicide 
case  held  not  erroneous  as  failing  to  present  the 
facts  of  the  defense,  nor  for  failing  to  require 
a  finding  of  a  specific  intent  to  take  the  life  of 
the  decedent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  26,  Homicide,  f  §  614r-632.] 

Appeal  from  District  Court,  Hunt  County ; 
B.  L.  Porter,  Judge. 

Etherage  McCormIck  was  convicted  of  man- 
slaughter,  and  appeals.    AfQrmed. 

Neyland  &  Neyland  and  William  H.  Allen, 
for  appellant  F.  J.  McCord,  Asst  Atty.  Gen., 
for  the  State. 

RAMSET,  J.  Appellant  was  indicted  in 
Rockwall  county  for  the  murder  of  one  Whit 
Redding,  charged  to  have  been  committed  on 
October  1,  1904.  The  case  was  tried  In  Hunt 
county  on  a  change  of  venue,  and  resulted 
In  a  conviction  for  manslaughter.  Several 
errors  are  assigned  by  counsel  for  appellant 
In  their  brief  as  grounds  why  this  Judgment 
should  be  set  aside. 

1.  It  is  contended  tbat  the  court  erred  In 
permitting  the  witness  Charlie  Wade  to  testi- 
fy over  the  objections  of  appellant,  for  the 
reason  tbat  he  was  an  Infant  of  too  tender 
years  to  possess  sufficient  Intelligence  and 
did  not  comprehend  the  nature  of  an  oath. 
We  cannot  accede  to  this  proposition.  The 
testimony  bhows  that  the  lad,  when  tendered 
as  a  witness,  was  more  than  10  years  old; 


that  bo  oouid  read  and  write,  was  In  th» 
third  grade,  had  gone  to  school,  knew  It  was 
right  to  tell  the  truth  and  wrong  to  tell  on 
untruth,  and  seemed  to  comprehend  that  be 
would  be  punished  by  imprisonment  if  be 
swore  falsely.  He  was  not  altogether  apt  in 
some  of  his  answers,  and  when  called  upon 
on  croBB-examlnatlon  to  define  or  say  what 
the  penitentiary  meant  be  seemed  to  be  at  a 
loss  to  know  just  what  It  did  mean.  It  is 
not  believed  that  the  precedent  discussed  In 
Lawson  v.  State  (Tex.  Cr.  App.)  50  S.  W. 
345,  Is  authority  here.  The  witness  In  tbat 
case  was  held  incompetent,  not  so  much  on 
account  of  his  age,  but  because  his  voir  dire 
examination  affirmatively  disclosed  such  an 
utter  lack  of  knowledge  or  concern  as  to  what 
became  of  him,  and  such  a  frivolous  view  of 
the  whole  matter  of  the  sanctity  of  an  oath, 
as  to  make  the  witness  subject  to  objection. 
In  this  kind  of  case  much  must  be  left  to 
the  discretion  of  the  trial  court  Diligent  and 
careful  inquiry  seems  to  have  been  made  by 
the  court,  and  while  the  witness  was  quite 
young  when  offered  as  a  witness,  and  much 
younger  at  the  time  when  the  event  trans- 
pired about  which  he  was  Interrogated,  we 
cannot  say  ttiat  he  was  so  wholly  wanting  ei- 
ther in  intelligence  or  capacity  to  understand 
and  remember  these  facta,  or  that  he  was 
BO  oblivious  to  the  nature  and  sanctity  of  the 
oath  taken  by  him,  or  so  lacking  in  Intelli- 
gence, as  that  he  ought  not  to  have  been 
permitted  to  testify  at  all.  We  think  that, 
having  due  deference  to  the  trial  judge,  we 
ought  not  to  and  cannot  sustain  this  ob- 
jection. 

2.  Complaint  Is  made  that  the  court  erred 
in  not  permitting  the  defendant  to  prove  that 
immediately  after  the  killing,  and  just  as 
the  wife  of  the  deceased  came  up  to  him,  as 
be  was  lying  in  the  road,  she  said  that  the 
deceased  was  drinking,  and  that  she  bad  been 
expecting  Just  such  tronble.  This  was  offered 
In  connection  with  the  testimony  of  Mrs. 
Redding  that  the  deceased  was  not  drunk, 
and  bad  no  whisky  on  bis  person,  and  none 
at  the  house,  and  In  view,  further,  of  the 
testimony  of  the  witness  Shocric  that  the  de- 
ceased was  more  violent  and  quarrelsome 
when  drinking  than  when  sober.  In  thir- 
connection  it  Is  obvious  that  the  bill  of  ex- 
ceptions touching  this  matter  is  defective  on 
two  grounds:  First,  it  does  not  show  on 
what  ground  the  testimony  was  offered ;  and, 
second,  the  bill  merely  shows  that  the  appel- 
lant proposed  to  prove  this  fact,  but  does  not 
affirmatively  show  that  they  could  have  prov- 
ed It,  or  that  the  witness  would  have  sworn 
to  the  facts  stated.  In  a  proper  case  this 
testimony  might  have  been  used  to  impeach 
the  wife,  If  she  had  testified.  As  a  matter 
of  fact  she  did  not  testify,  but  was  dead  at 
the  date  of  the  trial.  It  was  a  mere  state- 
ment of  opinion  of  the  witness  that  be  was 
drunk,  and  was  not  a  statement  of  any  fact 
that  could  In  any  way  be  held  to  be  admls- 
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sible.  Skaggs  t.  State.  81  Tex.  Cr.  R.  &83,  21 
S.  W.  257.  and  Drake  t.  State,  29  Tex.  App. 
260, 15  8.  W.  725.  It  coald  not  be  admissible 
on  tbe  theory  that  the  declaration  or  state- 
ment of  deceased's  wife  was  such  as  to  call 
for  an  answer  for  the  reason  that  the  proof 
la  conclnalTe  that  at  the  time  the  remark 
waa  made  the  deceased  was  nnconsclons,  and 
never  regained  consciousness. 

3.  The  next  contention  of  appellant  is  that 
tbe  coart   erred  in  i>ennlttlng  tbe  witness 
Dr.  Atistln  to  testify  as  to  bow  the  defend- 
ant would  have  struck  the  deceased  If  he  was 
standing  In  front  of  deceased  at  tbe  time  be 
struck    the   blow    which   caused   bis   death. 
This  testimony  was  offered  In  connection  and 
having  reference  to  the  testimony  of  the  wit- 
ness Rnssell,  who  testified  that  the  defend- 
ant was  facing  the  deceased  when  be  struck 
the  blow,  and  that  be  had  the  stick  with 
which  be  Inflicted  the  blow  in  bis  right  hand, 
and   having   reference   to  the   testimony   of 
Charlie   Wade,  who  testified  that  deceased 
bad  his  back  to  the  defendant  when  defend- 
ant Btmck  the  deceased.    It  was  undlspnted 
that  the  blow  was  Inflicted  on  tbe  right  side 
of  the  head,  and  the  contention  Is  that  tbe 
statement  and  testimony  of  Dr.  Austin,  that 
In  bis  opinion,  if  the  defendant  was  standing 
In  front   of  deceased   when  be  struck  the 
blow,  the  blow  would  have  been  Inflicted  on 
the  left  side  of  the  head,  was  'Irrelevant  and 
specnlatlve.  and  called  for  an  opinion,  which 
was  not  a  matter  of  expert  or  medical  skill. 
Appellant  in  this  case  refers  to  the  follow- 
liUC  authorities:    Williams  v.  State,  80  Tex. 
App.  428,  17  S.  W.  1071.  and  Thompson  t. 
State.  SO  Tex.  App.  826,  17  S.  W.  448.    The 
authorities   dted   by   appellant   sustain   the 
general    proposition  contended  for  by  him. 
In  tbe  Williams  Case,  supra,  It  was  distinct- 
ly held  that  exi>ert  opinion  evidence  of  medi- 
cal witnesses  Is  not  admissible  to  prove  the 
relative  position  or  situation  of  tbe  parties 
Involved  In  the  homicide,  or  assanlt  with 
Intent  to  murder;    and  In  that  case  it  was 
held  error  to  permit,  over  the  objections  of 
tbe  defendant,  the  testimony  of  the  physi- 
cian, who,  from  an  examination  of  tbe  wound, 
was  of  the  opinion  that  the  party  was  sitting 
in  an  upright  position  when  shot     We  do 
not  believe,  however,  as  the  matter  Is  pre- 
■oited  in  the  bill,  that  tbe  rule  here  con- 
tended for  has  much  application.    The  bill 
recites  that  the  witness  Dr.  Austin  was  per- 
mitted to  testify  and  did  testify  that  if  de- 
fendant was  standing  In  front  of  the  deceas- 
ed at  the  time  he  struck  him  with  the  stick; 
and  had  the  stick  In  bis  right  band,  the  blow 
would  have  been  Inflicted  on  the  left  side  of' 
tbe  head.    This  was.  objected  to,  as  stated 
in  tbe  bill,  because  such  evidence  was  Ir- 
relevant, Immaterial,  and  purely  speculative, 
and  called  for  an  opinion,  and  not  a  fact 
whldi  calls  for  expert  or  medical  opinion. 
Tbe  bill  was  approved  with  the  explanation 
by  the  court  that  the  witness  R.  B.  Russell 


had  testified  that  be  saw  the  lick  stmck,  and 
that  defendant  held  the  stick  in  his  right 
band,  and  showed  the  Jury  bow  tbe  stroke 
was  made ;  and  the  district  attorney,  in  ask- 
ing Dr.  Austin  the  question,  held  tbe  stick 
as  witness  Russell  showed  defendant  held 
it,  and  made  the  motion  for  a  stroke  that 
said  witness  made  before  the  jury;  and  tbe 
defendant  asked  said  witness  if  a  stroke 
made  In  a  different  way,  snch  as  a  back-band 
stroke,  could  have  Inflicted  that  wound,  and 
Dr.  Austin  answered,  "Yea"  Clearly  these 
are  not  matters  which  the  witness  Austin 
as  a  physician  was  Justlfled  or  ailthorlzed  to 
give  an  opinion  about,  but  bis  answers  are 
so  self-evident  that  no  sane  mind  could  ques- 
tion the  accuracy  of  the  facts  stated  by  him, 
whether  testlfled  about  or  not,  and  it  Is 
clear  that,  the  state  having  shown  that  If  two 
men  face  each  other,  and  the  assaulting  party 
holds  a  stick  In  his  right  hand,  and  strikes 
his  adversary,  he  will,  unless  It  be  a  back- 
band  blow,  strike  him  on  the  left  side  of  tbe 
head.  If  he  strikes  on  the  head  at  all;  and 
it  equally  follows  that  a  blow  on  the  left 
side  of  the  head  might  and  could  be  given 
by  an  underhand  stroke.  We  think,  there- 
fore, that  the  testimony  could  not  have  In- 
jured appellant,  and  that  be  Is  without  any 
cause  of  complaint  to  its  admission. 

4.  Tbe  fourth  assignment  relied  on  in  brief 
by  counsel  for  appellant  Is  as  follows:  The 
court  erred  in  his  general  charge,  in  falling 
to  call  the  attention  of  the  jury  to  the  ne- 
cessity of  there  being  an  Intent  on  the  part  of 
tbe  defendant  to  take  tbe  life  of  the  deceased, 
and  failed  to  present  the  facts  going  to  the 
defense,  as  requested  by  the  defendant  In 
special  charges  Nos.  11,  2,  and  3,  and  failed 
to  charge  the  jury  that  there  must  have  been 
a  specific  intent  on  the  part  of  the  defend- 
ant to  take  tbe  life  of  the  deceased  at  tbe 
time  of  the  difficulty.  The  statement  made 
by  counsel  for  appellant,  as  illustrating  their 
ground  of  complaint,  presents  the  matter 
qnlte  clearly,  and  Is  as  follows:  "The  facts 
relied  upon  by  the  defendant  to  establish  self- 
defense  were  that  while  tbe  defendant  was 
wholly  unarmed,  and  was  standing  in  tbe 
road  In  front  of  the  deceased,  talking  to  de- 
ceased, the  deceased,  who  had  been  holding 
his  baby  In  bis  right  arm,  suddenly  changed 
the  baby  from  the  right  arm  to  the  left  arm, 
and  thrust  his  right  hand  Into  his  pocket  as  If 
to  draw  a  knife,  and  the  defendant  then  seized 
a  stick,  which  happened  to  be  near,  and  struck 
the  deceased  to  prevent  the  deceased  from  as- 
saulting him  with  his  knife.  The  court,  in 
charging  on  self-defense,  nowhere  mentioned 
these  acts  on  the  part  of  deceased ;  nor  does 
be  instruct  tbe  jury  that  If  defendant  had 
reasonable  grounds  to  apprehend  that  the 
deceased  was  about  to  assault  him  with  a 
knife,  and  thereby  inflict  upon  him  serious 
bodily  injury  or  death,  he  would  be  justified 
In  striking  the  deceased  to  prevent  such  an 
assault,  although  it  appeared  to  tbe  jury  that 
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In  fact  tbe  deceased  did  not  at  the  time  8o 
intend,  and  tbe  evidence  (ailed  to  show  that 
be  waa  in  fact  at  the  time  armed  with  a 
knife.  This  charge  was  especially  necessary 
in  this  case,  as  the  evidence  failed  to  show 
that  the  deceased  bad  a  knife  In  bis  pocket 
at  the  time."  We  do  not  agree  with  this 
contention.  We  believe  that,  fairly  consid- 
ered, tbe  charge  of  the  court  was  not  only 
a  correct,  but  a  sufficient,  presentation  of  tbe 
law  of  self-defense. 

On  that  question  the  charge  of  tbe  court 
is  as  follows:  "Homicide  is  Juatlflable,  and  is 
no  offense  against  tbe  law,  when  committed 
in  necessary  self-defense.  This  occurs  when 
one  Is  attacked  in  such  a  manner  as  to  pro- 
duce in  his  mind  a  reasonable  apprehension 
of  death  or  serious  bodily  injury,  or  where  it 
reasonably  appears  to  one,  from  the  act,  or 
acts  coupled  with  the  words,  of  the  person 
killed,  that  the  slayer  is  thereby  in  danger 
of  death  or  serious  bodily  Injury,  and  he  kills 
to  protect  himself  from  such  danger.  Then 
such  killing  Is  deemed  to  be  in  Justifiable 
self-defense.  No  person  is  bound  to  retreat 
in  order  to  avoid  the  necessity  of  killing  bis 
assailant  Any  one,  in  defending  himself,  has 
tbe  right  to  stand  his  ground,  defend  himself, 
and  to  kill  his  adversary,  if  necessary.  But 
one  who  is  unlawfully  attacked  must  nse  no 
more  force  in  repelling  such  attacks  than  It 
reasonably  appears  to  him  to  be  necessary  to 
accomplish  that  end.  When  the  question 
arises  as  to  whether  or  not  tbe  person  com- 
mitting tbe  bomidde  has  reason  to  appre- 
hend danger,  tbe  facts  and  circumstances 
must  be  viewed  and  considered  from  bis 
standpoint  at  tbe  time,  and  from  no  other; 
and  if  the  deceased  at  tbe  time  was  using  or 
attempting  to  use  a  weapon  calculated  to  in- 
flict death  or  serious  bodily  Injury,  it  is  to 
be  presumed  that  he  intended  to  Inflict  death 
or  serious  bodily  injury.  If  you  believe  from 
the  evidence  that'  the  defendant,  Etherage 
McCormIck,  killed  Whit  Redding  on  or  about 
the  1st  day  of  October,  1904,  in  Rockwall 
county,  Tex.,  and,  if  you  further  believe  that 
at  the  time  of  or  shortly  prior  thereto  the  de- 
ceased was  in  the  act  of  making  an  attack 
upon  defendant,  or  made  some  demonstration 
indicating  an  immediate  Intention  of  inflict- 
ing death  or  serious  bodily  Injury  upon  the 
defendant,  or  if  deceased  was  doing  some  act 
or  acts  which,  either  alone  or  together  with 
accompanying  words,  produced  in  tbe  mind 
of  the  defendant,  as  viewed  from  his  stand- 
point, when  considered  with  all  the  facts  and 
circumstances  as  known  to  defendant,  or  as 
believed  by  tbe  defendant  to  exist,  a  reason- 
able apprehension  of  death  or  serious  bodily 
Injury  at  the  hands  of  said  Whit  Redding, 
then  tbe  defendant  had  the  riprbt  to  kill  tbfl 
deceased  in  self-defense;  and  if  you  believe 
that  be  did  kill  deceased  by  striking  him 
wltb  a  stick  to  protect  himself  from  said 
danger  or  apparent  danger,  and  that  in  doing 
80  he  used  no  more  force  than  It  reasonably 
appeared  to  bim  to  be  necessary,  then  such 


killbiK  wag  in  Jastlflable  aelf-defense.  and 
you  should  find  tbe  defendant  not  guilty." 
This,  In  effect,  told  tbe  Jury  that  the  defend- 
ant was  not  called  upon  to  retreat,  that  be 
had  a  right  to  stand  his  ground  and  defend 
himself  against  real  as  well  as  apparent  dan- 
ger, and  that  the  defendant  bad  a  right  to 
have  bis  defense  viewed  from  bis  standpoint 
by  the  Jury. 

Three  special  charges  relating  to  this  mat- 
ter  were  reqaested  by  counsel  for  appellant : 
but  the  substance  of  them  was  embodied  in 
tbe  first  special  charge,  which  is  as  follows: 
"Homicide  is  Juatlflable  in  law-  in  tbe  protec- 
tion of  the  person  against  any  unlawful  and 
violent  attack  of  sach  a  nature  as  produces 
a  reasonable  expectation  or  fear  of  death 
or  some  serious  bodily  Injury.  Therefore,  if 
you  find  from  the  evidence  that  tbe  deceased 
and  tbe  defendant  were  engaged  in  a  verbal 
altercation,  that  the  deceased  became  enraged 
at  tbe  defendant  and  made  an  assault  upon 
liim  by  reaching  for  bis  knife,  and  that  such 
an  assault  produced  in  the  mind  of  tbe  de- 
fendant a  reasonable  expectation  or  fear  of 
death  or  some  serious  bodily  Injory,  then 
tbe  defendant  would  be  Justifiable  in  killing 
the  deceased,  and  you  should  return  a  verdict 
of  not  guilty."  The  court  charged  the  Jury 
that,  If  deceased  at  tbe  time  was  using  or  at- 
tempting to  use  a  weapon  calculated  to  Inflict 
death  or  serious  bodily  injnry,  it  is  to  be 
presumed  that  be  intended  to  inflict  death  or 
serious  bodily  injury.  The  court  further 
charged  the  Jury  that  if  defendant  struck  the 
fatal  blow,  but  that  at  tbe  time  or  shortly 
prior  thereto  the  deceased  was  In  tbe  act 
of  making  an  attack  upon  the  defendant,  or 
made  some  demonstration  Indicating  an  In- 
tention of  inflicting  death  or  serious  bodily 
injury  upon  tbe  defendant,  or  If  deceased 
was  doing  some  act  or  acts  wbtcfa,  either 
alone  or  together  with  accompanying  words, 
produced  in  the  mind  of  tbe  defendant,  as 
viewed  from  his  standpoint,  when  considering 
all  the  facts  and  circumstances  as  known  to 
defendant,  or  as  believed  by  the  defendant  to 
exist,  a  reasonable  apprehension  of  danger, 
then  defendant  bad  the  right  to  kill.  As  we 
view  tbe  matter,  tbe  only  substantial  differ- 
ence in  tbe  charge  of  the  court  and  tbe 
charge  requested  Is  that  the  defendant  in  his 
special  charge  uses  tbe  word  "knife"  in  tbe 
place  where  the  court  uses  the  words  "a 
deadly  weapon  or  instrument  likely  to  pro- 
duce death  or  serious  t>odily  injury,"  and  in 
failing  In  terms  to  charge  that  if  the  de- 
ceased and  defendant  were  engaged  in  a 
verbal  altercation,  and  deceased  became  an- 
gered and  attempted  to  draw  a  knife,  etc 
The  charge  of  the  court,  taken  as  a  whole.  Is 
not,  we  l>elieve,  susceptible  to  tbe  criticisms 
made  by  counsel  for  appellant ;  nor  Is  It  suffi- 
cient nor  defective  In  falling  to  submit  the  is- 
sue of  self-defense  as  made  by  tbe  testimony. 
Tbe  defense  of  self-defense  under  all  the  tes- 
timony was  not  very  strong;  but  It  was  the 
right  of  appellant.  If  raised  In  the  evidence 
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at  an.  to  haTe  every  legitimate  issue  applica- 
ble to  It  anbmltted  to  the  Jury  by  the  court. 
We  bellere  the  court  did  this. 

We  haye  carefully  reviewed  the  entire  rec- 
wd,  and  In  the  light  of  the  brief  and  the  able 
oral  argument  of  counsel  for  appellant,  and 
cannot  see  but  that  defendant  has  had  a  fair 
and  ImiMtrtlal  trial,  and  that  under  all  the 
drctunstances  be  may  well  be  congratulated 
that  no  higher  penalty  was  assessed  against 
him. 

Finding  no  error  In  the  record,  the  judg- 
ment is  affirmed. 


EDWARDS  ▼.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  26, 

1908.    Rehearing  Denied  Maivh  20,  1908.) 

1.  FoBGEBT— Indictment— Requisites. 

An  indictment  for  forgery  must  allege  that 
the  Inatmment  forged  purported  to  be  the  act 
of  a  person  other  than  accused  and  must  name 
■ach  person. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Forgery,  §  69.] 

2.  Same— SoTFiciKNOT. 

An  Indictment  for  uttering  a  forged  check, 
which  alleges  that  accused  '^.  R.  Edwards" 
passed  a  forged  check  drawn  by  "J.  R.  Ed- 
wards" of  a  designated  town  and  county,  and 
represented  at  the  time  that  it  was  the  check 
given  by  "J.  R.  Edwards"  of  the  designated 
town,  with  Intent  to  defrand,  is  sufficient. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Forgery,  {  69.] 

3.  Sams  —  Elements  or  Offense— Namk  ob 
Signature  Ubed. 

One  of  two  persons  having  the  same  name, 
who  signs  the  name  to  a  note  with  intent  that 
the  note  ma^  be  nsed  in  trade  as  the  note  of  the 
ether,  is  guiity  of  forgery. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di» 
vol.  23,  Forgery,  t  26.] 

4.  Same— Evidehck— Sufficiency. 

Evidence  on  a  trial  for  the  passing  of  a 
forged  check,  purported  to  be  signed  by  one 
liaving  the  same  name  as  accused  and  repre- 
sented as  the  check  of  a  person  other  than  ac- 
-cnsed,  hdd  to  justify  a  conviction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Forgery,  H  117-121.] 

Appeal  from  District  Court,  Taylor  Coun- 
ty;   J.  H.  Calhoun,  Judge. 

J.  R.  Edwards  was  convicted  of  passing 
a  forged  Instrument,  and  he  appeals.  Af- 
firmed. 

W.  D.  Scarborough,  for  appellant.  F.  J. 
McCord,  Aast  Atty.  Oen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
passing  a  forged  instrument,  and  his  pun- 
ishment assessed  at  confinement  in  the  peni- 
tentiary for  two  years. 

The  Indictment  contains  four  counts.  The 
jury  convicted  appellant  on  the  fourth  count, 
whldi  reads  as  follows:  "And  the  grand 
jurors  aforesaid,  upon  their  oaths  afore- 
said, do  further  present  in  and  to  said  court' 
that  3.  R.  Edwards,  on  or  about  the  2d  day 
of  April,  A.  D.  1907,  In  said  county  and 
state,  did  willfully,  knowingly,  and  fraudu- 
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lently  pass  as  true  to  one  L.  E.  Martin  a 
false  and  forged  Instrument  In  writing,  which 
had  theretofore  been  made  without  lawful 
authority,  and  with  intent  to  defraud,  and 
was  then  of  the  tenor  following:    'Merkel, 

Texas,  ,   190—.     No.   — .     The  First 

National  Bank  of  Merkel:  Pay  to  Samuel 
KUIaton,  or  bearer,  $32.45  Thirty-Two  and 
^'/loo  Dollars.  J.  R.  Edwards' — and  which 
said  Instrument  In  writing  the  said  J.  R.  Ed- 
wards, then  and  there  well  knowing  to  be 
false  and  forged,  he,  the  said  J.  R.  Edwards, 
did  pass  the  same  as  true.  In  this:  that  he, 
the  said  J.  R.  Edwards,  did  pass  the  same 
ns  being  a  check  or  an  order  given  by  J.  R. 
Edwards,  of  Newman,  Fisher  county,  Texas, 
and  represented  at  the  time  he  so  passed  It 
that  It  was  given  by  the  J.  B.  Edwards  of 
Newman,  Fisher  county,  Texas,  and  he  did 
so  pass  the  same  with  the  Intent  to  Injure 
and  defraud,  against  the  peace  and  dignity 
of  the  state.  W.  8.  Cblnn,  Foreman  of  the 
Grand   Jury." 

The  facts 'In  this  case  are.  In  substance, 
as  follows: 

L.  R.  Martin  testified:  "I  live  in  Merkel, 
Tex.  I  have  seen  the  defendant,  J.  R.  Ed- 
wards. Saw  blm  about  the  Ist  of  April, 
1907,  at  Merkel,  at  Hogue,  Hamilton  & 
Company's  store,  where  I  was  working.  (Wit- 
ness Is  handed  check  In  question.)  I  have 
seen  that  check  before.  Saw  It  at  Hogue, 
Hamilton  &  Company's  store.  I  cashed  that 
check  after  I  received  It,  and  received  It 
from  a  party  representing  himself  as  Sam- 
uel Elllston,  and  which  was  tbe  defendant 
here.  I  got  that  check  from  him.  The  de- 
fendant came  into  tbe  store  about  the  1st 
or  2d  day  of  April  of  this  year,  and  bought 
a  little  bill  of  goods,  some  $6  or  $8  worth, 
and  handed  me  this  check  for  the  payment; 
and  I  asked  him  who  Mr.  Edwards  was,  and 
he  said  that  be  was  a  farmer  living  In  Fish- 
er county,  near  Newman,  and  then  I  asked 
the  defendant  his  name,  and  he  said,  'Samuel 
Killston.'  Then  I  asked  a  Mc.  Young,  a 
young  man  there  In  tbe  store,  if  he  knew 
Mr.  Edwards,  and  be  stated  that  be  did  not. 
So  then  I  'phoned  down  to  the  bank,  and 
asked  them  if  J.  R.  Edwards'  check  was 
good  for  this  amount,  and  they  said  the 
check  was  all  right,  and  then  I  cashed  it. 
All  this  happened  at  Merkel,  In  Taylor  coun- 
ty, state  of ,  Texas,  on  or  about  the  2d  day 
of  April,  1907.  I  saw  the  defendant  vrrlte 
the  signature,  'Samuel  Killston.'  on  the  back 
of  tbe  check.  He  made  that  indorsement  on 
there." 

J.  R.  Edwards,  another  witness  for  the 
state,  testified  as  follows :  "I  live  at  Merkel, 
Tex.  I  lived  at  a  little  place  called  New- 
man, in  Fisher  county,  Tex.,  about  the  2d 
day  of  April,  1907;  waa  farming  up  there. 
I  know  the  defendant  here,  J.  R.  Edwards. 
(Witness  is  handed  a  check,  being  same  one 
set  out  in  the  Indictment.)  I  did  not  write 
that  check.  That  is  not  my  signature  to  It 
I  did  not  give  that  check  to  the  defendant. 
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I  neither  signed  that  check  nor  gave  It  to 
the  defendant.  The  check  is  on  the  First 
National  Bank  of  Merkel.  At  that  time  I 
had  an  account  with  that  bank,  and  I  was 
known  to  the  bank  officials  there.  That  Is 
the  signature  of  the  defendant  on  the  chedc 
That  is  his  name.  That  is  his  Initials  to 
the  check.  I  suppose  he  has  a  right  to  sign 
bis  name  to  that  check,  or  to  anything  that 
he  wants  to.  At  that  time  his  home  was 
with  me  at  Newman,  or  near  there.  In  Fisher 
county,  Tex.  He  had  been  working  there 
on  the  farm  for  me,  picking  cotton." 

L.  E.  Martin,  being  recalled,  testified  as 
follows:  "I-  do  not  know  that  the  defendant 
said  anything  to  me  about  where  he  got  the 
check  when  he  presented  it  to  me.  I  sim- 
ply asked  him  who  Mr.  Edwards  was,  and 
where  he  lived.  I  do  not  know  whether  r 
a&ed  him  If  Mr.  Edwards  gave  him  the 
check  or  not  I  have  stated  In  my  direct 
examination  about  all  that  was  said  between 
us — about  his  buying  the  bill  of  goods,  etc 
I  asked  about  where  Mr.  Edwards  was  and 
where  he  lived,  and  he  said  be  was  a  farmer 
living  in  Fisher  county,  near  Newman.  I 
asked  him  bow  long  he  had  been  with  Mr. 
Edwards,  and  he  said  about  two  months. 
He  simply  told  me  that  was  J.  R.  Edwards' 
name,  of  Newman,  Fisher  county,  Tex.,  and 
I  took  the  check  on  that." 

R.  O.  Anderson,  a  witness  for  the  state, 
testified:  "I  know  J.  R.  Edwards  here  in 
the  courtroom,  but  I  do  not  know  the  defend- 
ant here  personally.  On  or  about  the  2d 
day  of  April,  1907,  I  was  cashier  of  the 
First  National  Bank  of  Merkel,  Tex.  The 
defendant,  J.  R.  Edwards  here,  had  no  ac- 
count with  the  First  National  Bank  of  Mer- 
keL"  The  defendant,  to  the  last  statement 
above  about  the  account,  objected,  because 
the  same  shows  no  connection  with  the  al- 
leged forgery.  The  Indictment  alleges  that  it 
"purports  to  l>e  the  act  of  another,"  and 
there  is  nothing  in  the  allegation  of  the  in- 
dictment that  the  defendant  had  an  account 
there,  or  that  this  conviction  could  depend 
upon  the  defendant  having  an  account  there, 
which  objection  was  overruled  by  the  court 
The  witness  continuing:  "The  other  J.  R. 
Edwards  Iiad  an  account  there,  and  I  am 
well  acquainted  with  him."  J.  R.  Edwards, 
being  recalled,  said  he  did  not  authorize  de- 
fendant to  sign  bis  name  to  this  chedc  or 
any  check. 

Thereupon  the  state  offered  In  evidence 
the  check,  and  appellant's  counsel  objected 
to  same,  for  the  following  reasons:  The 
first  count  in  the  Indictment  alleges  that 
the  Instrument  purports  to  l>e  the  act  of 
another,  while  the  evidence  of  the  state  con- 
clusively establishes  the  fact  that  the  name 
in  the  instrument  is  not  the  name  of  another, 
but  is  the  name  of  the  defendant  himself. 
It  is  the  defendant's  own  name.  There  is 
no  evidence  in  this  record  that  the  defendant 
wrote  that  check.  Again,  appellant  objected 
because  it  is  not  made  to  appear  upon  which 


count  the  state  pn^xMea  to  Introduce  this 
check  In  evidence;  and,  further,  the  check 
is  not  admissible  in  evidence,  l)ecnuse  it 
shows  that  it  is  not  dated.  If  there  is  any 
date,  it  is  190 — ,  and  it  devolves  upon  Hie 
state  to  establish  the  date  of  it  as  alleged 
in  the  Indictment,  and  It  has  not  been  done 
Furthermore,  appellant  objected  because  the 
instrument  does  not  purport  to  t>e  the  act 
of  J.  R.  Edwards,  of  Newman,  Fisher  coun- 
ty, Tex.  Appellant  further  objects  to  the 
testimony  of  witness  Martin  above  detailed. 
The  above  is  substantially  all  of  the  testi- 
mony and  appellant's  insistences  In  this 
record. 

We  note  that  the  Assistant  Attorney  Gen- 
eral suggests  that  probably  the  Indictment 
is  defective,  in  that  same  does  not  contain 
an  innuendo  averment  to  the  effect  tliat 
3.  R.  Edwards,  whose  act  the  Instrument 
purports  to  be,  is  not  alleged  in  the  indict- 
ment to  be  another  and  a  different  party 
and  a  different  man  from  the  J.  R.  Edwards 
who  is  indicted  In  this  case.  As  stated  above, 
the  verdict  was  upon  the  fourth  count  In 
the  indictment  which  charges  knowingly  and 
fraudulently  passing  as  true  a  forged  in- 
strument which  was  theretofore  made  with- 
out lawful  authority.  We  hold  that  the 
Indictment  Is  sufficient  It  will  be  seen  from 
an  Inspection  of  the  fourth  count  in  the 
Indictment  that  it  states  that  the  appellant 
represented,  at  the  time  he  so  passed  the 
instrument,  It  was  given  by  J.  R.  Edwards, 
of  Newman,  Fisher  county,  Tex.,  and  he 
did  so  pass  same  with  the  intent  to  injure 
and  defraud.  In  the  first  place,  the  in- 
dictment is  sufficient  To  constitute  a  valid 
indictment,  the  Instrument  must  purport  to 
be  an  act  of  another,  and  the  indictment 
must  so  allege,  and  must  name  the  person 
whose  act  it  purports  to  be.  The  indict- 
ment in  the  count  under  consideration  is  a 
fac  simile  copy  of  the  form  of  indictment 
laid  down  by  the  authorities  of  this  court 
with  the  exception  that  the  Indictment  is 
against  J.  R.  Edwards,  and  it  alleges  that 
the  said  3.  R.  Edwards  forged  the  name  to 
pass  as  true  a  forged  instrument  purporting 
to  be  the  act  of  J.  R.  Edwards,  of  Newman, 
Fisher  county,  Tex. 

Then  the  question  arises:  Can  one  forge 
another's  name,  which  other  has  the  same 
name  with  the  party  perpetrating  the  fo^ 
gery,  or  passing  the  forged  instrument?  We 
hold  that  be  can.  If  there  are  two  persons 
of  the  same  name,  and  one  of  them  signs 
that  name  to  a  note  with  the  intent  that  the 
note  may  be  used  in  trade  as  the  note  of 
the  other,  the  act  is  forgery.  Barfleld  T. 
State,  29  Oa.  127.  See,  also,  74  Am.  Dec. 
49.  One  who  signs  his  name  to  an  instru- 
ment though  it  be  Identical  with  the  name 
of  another,  is  guilty  of  forgery.  If  the  intent 
l>e  to  have  it  received  as  the  instrument  of 
such  other  person,  and  the  instrument  may 
be  of  legal  efficacy.  Falsely  personating  an- 
other and  signing  his  name  is  forgery.     Bo 
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It  baa  been  held  tbat  a  forgery  may  be  com- 
mitted tboagh  the  names  are  not  Identical, 
bnt  merely  Idem  Bonans.  18  Am.  &  Bng. 
EZnc.  of  Lew,  1089.  Tbe  evidence  In  this 
case  clearly  shows  that  appellant  passed  as 
true,  with  a  frandnlent  purpose,  the  In- 
strument In  question,  and  received  goods 
and  money  thereon ;  that  he  stated  his  name 
was  different  from  what  it  was,  and  evi- 
dently held  out  tbe  idea  and  conveyed  tbe 
impression  that  tbe  signature  to  tbe  check 
was  different  from  bis  own  name.'  In  fact, 
he  gave  the  name  of  Samuel  Klllston,  and 
represented  to  the  party  to  whom  he  gave 
the  check  that  the  man  who  signed  it  was 
J.  B.  ESdwards,  of  Newman,  Fisher  county, 
Td^  who  was  known,  according  to  the  evi- 
dence, to  be  a  man  of  means,  and  appellant 
bad  no  means,  but  was  merely  a  hireling, 
and  a  nephew  of  the  said  J.  R.  Eidwards; 
and  tbe  whole  testimony  discloses  a  fraudu- 
lent purpose  and  an  Intent  to  defraud,  and 
comes  within  the  dear  purview  of  the  stat- 
ute. We  hold  that  it  is  no  defense  to  the 
ctiarge  that  the  name  of  appellant  is  the 
same  as  tbe  name  of  the  person  whose 
name  he  forged.  See  Peel  v.  State,  85  Tex. 
Cr.  R.  308,  33  S.  W.  541,  60  Am.  St.  Rep.  48. 
We  find  no  error  In  this  record  to  authorize 
a  reversal  of  the  ease.  Tbe  charge  of  the 
court  is  correct  The  evidence  amply  sup- 
ports the  verdict,  and  the  Judgment  is  af- 
firmed. 


PRIDB  V.  STATH. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  B, 

1906.     Rehearing  Denied  March  20,  190&) 

Cbiminai,  Law— ATPBAii— Habuixbs  Bbbob. 

Where,  in  a  prosecution  for  violating  the 
local  option  law,  the  evidence  showed  that  the 
sale  was  made  by  defendant  at  the  place  of  one 
B.,  defendant's  employer,  the  admission  of  evi- 
dence that  an  internal  revenue  license  to  do 
business  as  a  retail  liquor  dealer  had  l>een  is- 
soed  to  B.,  if  erroneous,  was  harmless,  in  view 
of  instructions  tliat  the  fact  that  B.  had  ob- 
tained the  license  could  not  be  considered  as 
evidence  that  defendant  made  the  particular  sale 
charged. 

Appeal  from  Johnson  County  Court.;  F. 
B.  Adams,  Judge. 

M.  H.  Pride  was  convicted  of  violating  the 
local  option  law  and  appeals.    Affirmed. 

Cleveland  te  Haynes,  for  appellant  F.  3. 
McCord,  Asst  Atty.  Qen.,  for  the  State. 

RAM8ET,  J.  Appellant  was  convicted  in 
the  county  court  of  Johnson  county  on  a 
charge  of  selling  intoxicating  liquors  In  vio- 
lation of  the  local  option  law.  The  statement 
of  facts  shows  tbat  local  option  had  been 
legally  adopted  and  published  in  said  county. 

It  appears  from  the  uncontradicted  evi- 
dence tbat  some  time  In  December,  1906,  M. 
H.  Pride  sold  to  T.  J.  Mason  a  pint  of  whisky. 
Mason  says  that  be  was  not  acquainted  with 
Pride  personally,  but  some  time  in  December 
be  sot  some  whisky  in  Cleburne  at  a  pool 


hall  on  Henderson  street  from  a  man  who 
was  standing  by  the  front  end  of  tbe  pool 
ball  In  said  building ;  that  be  conld  not  say 
whether  defendant  was  the  same  man  or  not ; 
that  at  the  time  lie  got  the  whisky  he  saw 
Deputy  Sheriff  John  Steakly  out  on  tbe  side- 
walk, and  that  he  came  with  him  to  the  court- 
house in  Cleburne.  Steakly,  the  deputy  sher- 
iff, said  that  he  mnembered  having  seen 
Mason  at  Benson's  pool  hall  on  East  Hender- 
son street  last  December;  that  he  saw  tbe 
defendant  behind  the  cigar  case  on  the  east 
side  of  the  house,  and  tbe  witness  Mason 
standing  on  the  opposite  side  of  the  cigar 
case;  that  be  watched  them  through  the 
window,  standing  at  the  time  some  20  feet 
from  where  they  were,  and  that  he  saw  the 
defendant  Pride,  get  a  half  pint  of  whisky 
from  behind  the  cigar  case  and  hand  it  over 
to  the  witness  Mason;  that  he  stood  there 
a  minute,  and  Mason  turned  around  and 
came  up  towards  tbe  front  door,  when  be 
called  to  him,  took  him  out  on  tbe  sidewalk, 
and  searched  him,  finding  a  half  pint  of 
whisky  on  bis  person.  This  was  all  tbe 
testimony,  except  tbat  of  J.  J.  Rogers,  tbe 
sheriff  of  Johnson  county,  who  testified  in 
respect  to  an  examined  copy  of  the  internal 
revenue  office,  showing  that  license  had  been 
Issued  to  one  J.  H.  Benson  to  do  business 
as  a  retail  liquor  dealer  in  Johnson  county. 
Oblectlon  was  made,  and  point  saved  by 
proper  bill,  to  the  action  of  the  court  admit- 
ting the  testimony  of  Sheriff  Rogers,  on  tiie 
ground  that  it  was  shown  that  defendant  did 
not  know  of  the  issuance  of  such  license,  and, 
while  such  license  might  be  admissible  against 
Benson,  there  was  no  connection  shown  be- 
tween tbe  defendant  and  the  procurement 
and  possession  of  such  license  by  said  Ben- 
son. This  bill  was  approved  by  tbe  court, 
with  tbe  explanation  that  tlie  evidence  show- 
ed that  sale  was  made  at  the  place  of  busi- 
ness of  the  said  John  (or  J.  EL)  Benson,  and 
It  was  shown  from  the  evidence  tbat  defend- 
ant was  in  the  employment  of  tbe  said  Ben- 
son at  tbe  time  of  such  sale.  In  this  state  of 
tbe  record  tbe  court  instructed  tbe  Jury  as 
follows:  "Ton  are  Instructed,  if  it  be  a 
fact  that  J.  H.  Benson  had  obtained  an  In- 
ternal revenue  liquor  dealer's  license  for  the 
sale  of  intoxicating  liquors  at  the  place  where 
such  liquor  was  sold,  if  It  was  so  sold,  this 
cannot  be  considered  by  you  In  any  sense 
whatever  as  evidence  that  defendant  made 
the  particular  sale  charged  in  information, 
if  sncb  sale  was. in  fact  so  made.  You  are 
Instructed  tbat  defendant  made  the  sale 
charged  in  information  must  t>e  established 
from  the  evidence  beyond  a  reasonable  doubt 
before  you  will  be  authorized  to  find  him 
guilty  as  charged;  and  this,  from  tbe  evi- 
dence in  case,  altogether  Independent  of 
whether  there  was  or  was  not  a  retail  liquor 
dealer's  license  for  the  sale  of  intoxicating 
liquors  at  phice  where  such  intoxicating  liq- 
uor was  sold,  if  in  fact  It  was  so  sold,  as 
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charged  In  the  Information."  The  only  com- 
plaint of  the  charge  of  the  court,  and  the 
only  question  raised.  Is  as  to  the  admission 
of  the  testimony  of  the  witness  Rogers  as  to 
the  Issuance  to  Benson  of  Internal  revenue 
license.  Under  the  Instructions  given  by  the 
court,  the  action  of  the  court  In  admitting 
this  testimony,  whether  right  or  wrong,  be- 
came immaterial.  The  testimony  in  the  case 
Is  positive  and  uncontradicted,  and  in  the 
light  of  the  charge  of  the  court  It  la  not  pos- 
sible that  the  action  of  the  court  in  this  re- 
spect whether  right  or  wrong,  could  have  in- 
fluenced the  result 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  court  below  Is  aflSrmed. 


DOOLET  V.  STATBL 

(Conrt  of  Criminal  Appeals  of  Texas.    Feb.  12, 
1908.     Rehearing  Denied  March  20,  1908.) 

1.  Cbikikaj.  Law— Affeait-Hariujcss  Ebbob 

— iNSTBUCnONS— "Ceedit." 

Any  difference  between  the  word  "credit," 
as  used  in  an  instruction  that  any  statement 
contradictory  of  a  witness  could  be  considered 
only  in  determining  the  weight  and  "credit" 
the  jury  would  give  the  witness,  and  the  word 
"credibility,"  was  not  of  sufficient  importance  to 
require  a  reversaL 

2.  Irtoxicatino   Liquobs— Offenses— Saxes. 

A  conviction  cannot  be  had  for  a  violation 
of  the  local  option  law,  if  prosecuting  witness 
did  not  pay  for  the  wbisliy,  but  simply  toolc  the 
bottle  thereof,  at  the  same  time  placing  de- 
fendant under  arrest,  or  if  there  is  a  reasonable 
doubt  whether  he  did  pay  for  it 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liaaors,  f{  159-163.] 

8.  Witnesses  —  Cbobs-Bxauination  —  Scope 
AND  Extent. 

On  a  trial  for  a  violation  of  the  local  op- 
tion law,  evidence  by  prosecuting  witness  that 
a  part  of  his  duties  as  an  officer  of  the  United 
States  was  to  prevent  the  introduction  of  liq- 
uor into  Indian  Territory  and  Oklahoma,  and 
ttiat  it  was  part  of  Iiis  duty_  to  go  anywhere  he 
could  be  of  service  in  assisting  to  check  the  In- 
troduction of  whisky  into  Indian  Territory,  was 
properly  admitted,  where  brought  out  on  cross- 
examination,  after  the  matter  had  been  gone  in- 
to thoroughly  by  the  defense. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  60,  Witnesses,  H  923-954.] 

4.  Cbiminai.  IiAW— Tbiai/— Coitbse  and  Con- 
duct. 

On  a  trial  for  a  violation  of  the  local  op- 
tion law,  prosecuting  witness  testiSed  that  when 
be  purchased  the  liquor  defendant  had  on  a 
mask,  a  black  hood,  and  a  jumper.  A  mask, 
hood,  and  jumper  were  then  brought  in,  and 
witness  testified  that  to  the  best  of  his  belief 
it  was  the  garb  defendant  had  on  when  witness 
purchased  the  liquor.  Witness  then  put  the 
mask  on  bis  face,  the  hood  over  bis  h^d,  and 
also  put  on  the  jumper,  to  which  objection  was 
urged,  but  not  until  witness  had  donned  the 
mask  and  hood,  and  the  court  had  no  opportunity 
to  control  the  matter  until  it  had  been  done. 
Held  not  ground  for  objection. 

Appeal  frwn  Grayson  County  Court;  J.  W. 
Hassell,  Judge. 

C.  Dooley  was  convicted  of  a  violation  of 
the  local  option  law,  and  he  appeals.  Af- 
flrmed. 


Smith  ft  Wan,  for  appellant  7.  3.  Me- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  3.  The  contaition  of  ap- 
pellant with  reference  to  the  terms  of  tbe 
county  conrt  as  fixed  by  the  commissioners' 
court  and  want  of  Jurisdiction  in  said  county 
court  by  reason  of  said  orders,  and  the  at- 
tack upon  the  validity  of  the  indictment  and 
questions  urged  for  the  reversal,  growing  out 
of  the  holding  of  the  local  option  election 
and  tbe  introduction  of  the  records  in  evi- 
dence, have  been  sufficiently  discussed  In  oth- 
er cases  during  the  present  term  and  bare 
been  decided  adversely  to  appellant  We 
deem  It  unnecessary  to  go  Into  a  further  dis- 
cussion of  these  matters. 

The  criticisms  of  the  charge  of  the  conrt 
on  the  ground  of  the  weight  of  evidence,  not 
warranted  thereby,  and  fails  to  state  a  cor- 
rect proposition  of  law,  we  do  not  believe 
are  well  taken.  Tbe  first  attack  on  the 
charge  is  with  reference  to  the  Instruction  to 
the  Jury,  giving  them  a  criterion  by  which 
to  weigh  the  impeaching  testimony  against 
the  witness  Johnson.  In  this  charge  the  court 
Informed  the  Jury  that  any  statement  or 
statements,  inconsistent  with  and  contradic- 
tory of  the  witness  testifying  before  them, 
could  be  considered  by  them  only  In  de- 
termining the  weight  and  the  "credit"  they 
should  give  the  testimony  of  said  witness. 
The  usual  explanation,  if  the  statute  is  fol- 
lowed, would  be  "credibility"  of  the  witness. 
Instead  of  the  "credit"  We  do  not  think  the 
difference  between  the  expressions  "credibil- 
ity" and  the  "credit"  of  the  witness  of  suf- 
ficient importance  to  require  a  reversal,  if 
In  fact  It  constitutes  any  difference. 

This  excerpt  of  the  charge  Is  criticised: 
"If  you  believe  from  the  evidence  that  on 
said  date  the  prosecuting  witness,  W.  £<. 
Johnson,  went  Into  the  place  where  defendant 
was  and  took  a  bottle  of  whisky  from  the 
bar  or  counter  in  said  place,  but  you  do  not 
believe  from  the  evidence  that  the  said  John- 
son paid  defendant  any  money  therefor,  or  if 
there  remalna  In  your  minds  a  reasonable 
doubt  as  to  bis  paying  defendant  money 
therefor,  you  will  acquit  the  defendant"  etc. 
This  was  tbe  defendant's  theory  of  the  case, 
and  we  are  of  opinion  tbe  conrt  was  correct 
in  giving  the  charge.  Johnson  testified  that 
be  went  to  the  place  where  appellant  was 
behind  the  counter  and  bought  a  bottle  of 
whisky  from  bim.  Defendant  Introduced 
quite  a  lot  of  testimony  from  different  wit- 
nesses to  tbe  effect  that  Johnson  did  not  buy 
the  whisky,  but  went  behind  tbe  counter, 
picked  up  the  bottle  of  whisky,  placed  It  in 
his  pocket  and  brought  appellant  and  the 
whisky  both  out  from  behind  the  counter, 
and  that  be  did  not  pay  for  It  but  simply 
took  the  bottle  of  whisky,  at  same  time  plac- 
ing appellant  under  arrest  If  that  is  true, 
or  if  there  was  a  reasonable  doubt  that  he 
did  pay  for  it  appellant  should  have  been 
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acquitted,  and  the  court  was  correct  In  to 
instructing  the  Jury. 

Another  bill  was  reserved  to  the  courfa 
ruling  In  admitting  the  testimony  of  John- 
son  to  the  effect  that  a  part  of  his  duties  as 
an  officer  of  the  United  States  government 
was  to  prevent  the  Introduction  of  liquor  In 
the  Indian  Territory  and  Oklahoma,  and  that 
he  was  employed  by  the  Secretary  of  the  In- 
terior; that  It  was  a  part  of  his  dntles  to 
come  to  Texas;  that  it  was  a  part  of  his 
duties  to  go  anywhere  he  could  be  of  service 
io  assisting  to  chedc  the  supply  of  whlslcy 
that  was  going  Into  the  Indian  Territory. 
Several  objections  were  urged  to  tbis  testi- 
mony; but  the  court  explains  it  by  stating 
tbat  this  was  brought  out  upon  cross-examin- 
ation, after  the  matter  bad  been  gone  into 
thoroughly  by  tbe  defense,  and  that  this 
matter  grew  out  of  an  examination  of  tbe 
witness  in  regard  to  the  matters  brought 
out  by  the  defendant  With  this  explanation, 
we  believe  tbis  testimony  was  properly  ad- 
mitted. When  appellant  was  arrested  he 
had  on  a  mask,  a  black  hood,  and  a  Jumper, 
and  it  was  at  tbe  time,  also,  that  the  alleged 
sale  should  have  been  made  to  the  witness 
Johnson;  and  while  Johnson  was  testifying 
tbis  mask,  hood,  and  Jumper  were  brought 
into  the  courtroom  in  tbe  presence  of  the 
Jury,  to  which  appellant  objected.  The  wit- 
ness was  further  permitted  to  examine  said 
mask,  hood,  and  Jumper,  and  testify  that 
to  tbe  best  of  his  knowledge  and  belief  It  was 
tbe  garb  appellant  bad  on  tbe  nigbt  he 
(witness)  purchased  tbe  whisky.  Tbe  witness 
was  then  permitted  to  put  the  mask  on  his 
face,  the  bladfc  cloth  over  his  head,  and 
also  to  put  on  the  Jumper.  Objection  was 
urged.  The  court  says  that  as  a  matter  of 
fact  this  was  not  complained  of  until  tbe 
witness  had  donned  the  mask  and  hood,  and 
tbe  court  had  no  opportunity  to  control  the 
matter  until  it  had  been  done;  and  with 
this  qualification  the  bill  Is  allowed.  We 
are  of  opinion  that  this  matter  as  presented 
was  not  objectionable. 

There  was  some  evidence  introduced  to 
identify  the  bottle  of  whisky  alleged  to  have 
been  purcliased,  and  some  matters  growing 
out  of  it  by  which  the  witness  sought  to 
identify  it  We  are  of  opinion  that  this  was 
admissible.  Tbe  contents  of  tbe  bottle  was 
not  admitted.  The  court  says,  in  quallflca- 
tlon,  that  the  bottle  was  Introduced  and 
Identified  as  the  bottle  that  tbe  witness  pur- 
chased, and  we  are  ot  opinion  this  testimony 
was  admissible  for  that  purpose. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  is  affirmed. 


WADB  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  26, 


iRDicTUXin— Amxr  dmxnt. 

Under  Code  Cr.  Proc.  art.  587,  providing 
that  any  matter  of  form  in  an  Indictment  may  be 


amended  at  any  time  before  announcement  of 
ready  for  trial,  but  no  matter  of  Bntwtance  can 
be  amended,  an  indictment  for  violating  the  lo- 
cal option  law,  placing  the  prosecution  under  a 
particular  election,  cannot  l>e  amended  by  strik- 
ing out  tbe  dates  of  the  publication  in  the  news- 
paper under  such  election. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  DUr. 
vol.  27,  Indictment  and  Information,  fS  50o- 
515.] 

Appeal  from  Montague  County  Court ;  Geo. 
8.  Marcb,  Judge. 

Bud  Wade  api>eals  from  a  conviction.  Re- 
versed, and  prosecution  ordered  dismissed. 

Oraham  ft  Williams,  for  appellant.  F.  J. 
McCord,  Aaat  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  violating  the  local  option  law;  the 
punishment  assessed  being  a  fine  of  $30  and 
20  days'  confinement  in  the  county  Jail. 

When  the  case  was  called  for  trial,  the 
state  moved  to  amend  the  Indictment  prefer- 
red by  the  grand  Jury  by  striking  out  the 
following  portion  of  said  indictment :  "In  tbe 
issues  of  said  papers  of  the  dates,  which 
read:  'April  1,  190i;  April  8,  1904;  April 
16,  1904;  April  22,  1904,  and  on  the  Ist  day 
of  May,  1904,'  State  moves  that  said  part 
be  stricken  out  of  said  indictment  because  it 
is  surplusage  and  alleges  matters  Immaterial 
to  this  cause.  [Signed]  C.  F.  Spencer,  Coun- 
ty Attorney,  Montague  County,  Texas."  This 
was  resisted  by  appellant  Tbe  motion  to 
strike  out  the  above  clause  in  the  indictment 
was  sustained,  and  the  said  indictment  was 
amended,  and  thereafter  in  this  connection 
made  to  read  as  follows:  "For  four  succes- 
sive weeks,  which  paper  was  selected  by  the 
county  Judge  of  said  Montague  county  as  the 
paper  In  which  to  publish  said  order."  Tbe 
court  erred  in  sustaining  tbe  motion  to  strike 
out  said  portion  of  tbe  indictment  and  amend 
it  as  requested  by  the  state's  counsel.  No 
indictment  can  be  amended  as  to  matter  of 
substance  after  presentment  by  tbe  grand  Ju- 
ry. Said  pleading  could  only  be  amended  as 
to  matter  of  form  before  announcement  of 
ready  for  trial.  Article  687  of  the  Code  of 
Criminal  Procedure  of  1895  Is  as  follows: 
"Any  matter  of  form  in  an  indictment  or 
information  may  be  amended  at  any  time  t>e- 
fore  an  annoucement  of  ready  for  trial  upon 
the  merits,  by  both  parties,  but  not  after- 
ward. No  matter  of  substance  can  be  amend- 
ed." It  has  been  held  formal  matters  In  an 
Indictment  subject  to  amendment,  are  those 
mentioned  in  the  second  and  third  subdivi- 
sions of  article  439,  Code  Civ.  Proc.  1895,  and 
as  to  such  amendments  they  must  be  made 
before  announcement  of  reac^  for  trial.  The 
second  and  third  subdivisions  of  said  artlde 
439  are  as  follows:  (2)  "It  must  appear 
therefrom  that  the  same  was  presented  in 
the  district  court  of  the  county  where  the 
grand  Jury  is  in  session."  (3)  "It  must  ap- 
pear to  be  the  act  of  a  grand  Jury  of  the 
proper  county."  It  has  been  also  held  that 
the  constitutional   and  statutory  provisions 
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with  regard  to  the  commencement  and  con- 
clusion of  indictments  are  matters  of  sub- 
stance as  well  as  of  form,  and  that  an  Indict- 
ment or  Information  cannot  be  amended  so 
as  to  cure  defects  in  tbe  commencement  or 
conclusion.  See  State  t.  Durst,  7  Tex.  74; 
State  7.  Sims,  43  Tex.  521 ;  Holden  v.  State, 
t  Tex.  App.  225 ;  Cox  ▼.  State,  8  Tex.  App. 
254,  84  Am.  Rep.  746 ;  and  Salne  v.  State,  14 
Tex.  App.  144.  It  bas  been  further  held  that 
the  venue  of  an  offense  is  a  matter  of  sub- 
stance and  not  amendable.  See  Collins  t. 
State,  6  Tex.  App.  647;  Robins  r.  State,  9 
Tex.  App.  666;  Orr  t.  State,  25  Tex.  App. 
458,  8  S.  W.  644;  Smith  t.  State,  25  Tex. 
App.  454,  8  S.  W.  645;  Lawson  v.  State,  13 
Tex.  App.  83.  Tbe  time  and  commission  of 
an  offense  Is  a  matter  of  substance  and  can- 
not be  amended.  Sanders  v.  State,  26  Tex. 
119;  Drummond  t.  State,  4  Tex.  App.  150; 
Goddard  v.  State,  14  Tex.  App.  666;  Huff 
V.  State,  23  Tex.  App.  291,  4  S.  W.  890; 
See,  also.  Calvin  r.  State,  25  Tex.  289.  When 
the  defect  in  an  Indictment  is  of  substance, 
the  indictment  Is  not  amendable,  and  the 
prosecution  will  be  dismissed.  Edwards  ▼. 
State,  10  Tex.  App.  25. 

It  has  also  been  held  that  descriptive  aver^ 
ments,  whether  unnecessarily  particular  or 
minute,  cannot  be  disregarded  In  proving  up 
a  case.  For  instance.  It  Is  not  necessary  to 
allege  the  color  of  an  animal,  or  some  par- 
ticularity about  the  animal  which  peculiarly 
identifies  It;  yet,  if  the  allegation  ia  made, 
It  must  be  proved,  or  the  prosecution  fails 
in  its  testimony.  This  question  of  requiring 
the  state  to  prove  the  particular  unnecessary 
description  Is  so  familiarly  known  to  the 
profession  and  to  the  Jurisprudence  that  we 
deem  it  unnecessary  to  cite  authorities.  It 
was  unnecessary  in  this  case  to  have  set  out 
the  particular  dates  of  the  issue  of  tbe  paper 
In  which  the  publication  of  the  order  of  the 
commissioners'  court  was  published;  but, 
the  grand  Jury  having  done  so,  It  was  beyond 
the  power  and  province  of  the  court  to  amend 
the  indictment  by  eliminating  It.  It  specified 
the  particular  election,  tbe  result  of  which 
was  being  published;  and,  the  prosecution 
having  thus  elected  to  prosecute  under  that 
particular  election.  It  will  be  confined  in  its 
elements  to  such  election.  See  Massle  v. 
State  (decided  at  the  present  term)  107  S. 
W.  846,  and  Weathered  v.  State,  60  S.  W.  876, 
1  Tex  Ct.  Rep.  656.  Had  the  indictment  al- 
leged generally  that  the  publication  had  been 
had  for  four  successive  weeks,  without  speci- 
fying the  dates  of  the  publication  and  the 
year  of  the  election,  proof  of  either  valid 
election,  under  the  Massle  Case,  would  have 
been  sufficient  But  In  this  case,  the  state 
having  si>eclfied  this  particular  election  and 
the  publication  in  the  newspai)er  under  It, 
the  state  would  °be  confined  to  said  election ; 
and,  having  alleged  it  in  the  indictment,  It 
became  a  matter  of  substance,  descriptive  in 
its  nature,  and  could  not  be  altered  or  chang- 
ed by  the  conrt    Otherwise  wc  would  have 


what  purports  to  be  an  Indictment  different 
entirely  from  that  actually  preferred  by  the 
grand  Jury,  and  which  would  constitute  it  no 
Indictment  at  all.  As  the  indictment  comes 
from  the  grand  Jury,  in  matters  of  substance 
It  most  constitute  the  pleading  required  by 
the  Constitution  and  laws  of  the  state,  and 
cannot  be  changed,  altered,  or  amended. 

Taking  this  view  of  the  case,  It  Is  nnneces- 
sary  to  go  Into  a  dlscnssion  of  tbe  other  ques- 
tions. 

The  Judgment  is  reversed,  and  the  prose- 
cution Is  ordered  dismissed. 


ROSS  V.  STATE. 
(Conrt  of  Criminal  Appeals  of  Texas.    Feb.  26, 

Appeal  from  Montague  County  Court ;  Oeo. 
S.  March,  Judge. 

Frank  Ross  ap];>eals  from  a  conviction.  Re- 
versed, and  prosecution  ordered  dismissed. 

Graham  A  Williams,  for  appellant  F.  J. 
McCoid,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  convicted  in 
the  county  court  of  Montagu  county  for  sell- 
ing Intoxicating  liquors  In  violation  of  the 
local  option  law. 

This  record  contains  practically  the  same 
assignments  of  error  as  were  set  forth  in  the 
case  of  Bud  Wade  v.  State  (No.  4,069,  this 
day  decided)  108  S.  W.  677;  and  on  the  au- 
thority of  that  case  the  Judgment  of  the  court 
below  is  reversed,  and  the  prosecution  order- 
ed dismissed. 


CUNNINGHAM  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  12. 
1908.     Rehearing  Denied  March  20,  190&) 

Cbucinal   Law— Appkalt— Rbvikw— Vkbdicx 

OR    CONFUCTINa  EviDENCK. 

Though  most  of  the  evidence  on  a  trial  for 
selling  without  a  license  malt  liquors  capable  of 
producing  Intoxication  would  seem  to  indicate 
that  tbe  liquor  sold  was  not  intoxicating,  yet, 
there  being  some  evidence,  both  direct  and  co- 
gent that  tbe  liquor  sold  was  intoxicating,  it 
cannot  be  said  that  the  evidence  is  so  wholly 
lacking  as  to  Justify  setting  aside  the  finding 
that  ue  liquor  was  intozicating. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  {S  3D74-3083.] 

Appeal  from  Erath  County  Court;  M.  J. 
Thompson,  Judge. 

Jim  Cunningham  was  convicted  of  selling 
malt  liquors  capable  of  producing  intoxica- 
tion without  first  having  obtained  a  license^ 
and  he  appeals.   Affirmed. 

J.  E  McCarty  and  J.  B.  Keith,  for  appel- 
lant   F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 

State. 

RAMSET,  J.  In  this  case  the  defendant 
was  charged  by  Indictment  which  contained 
two  counts,  with  selling  Intoxicating  liquors 
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Id  Erath  ootmty  In  Tlolatlon  of  tbe  local  op- 
tloo  law,  and  wltb  lelUnK  nuilt  Uqnora  capa- 
ble of  producing  Intoxication  wltboat  fint 
baTlng  obtained  license  for  the  purpose  of 
sdllng  Bach  llquonL  He  was  convicted  on  tbe 
second  count,  and  the  case  la  brought  before 
this  court,  and  complaint  la  made  of  such  con- 
rlctl<m. 

There  are  many  questions  made  as  grounds 
to  set  aside  such  conviction,  but  they  all  re- 
volve around  one  or  two  propositions:  First, 
that  the  Information  on  which  the  conviction 
vras  had,  charges  no  offense  against  the  law 
of  this  state :  second,  that  the  liquors  alleged 
to  have  been  sold  were  not,  in  fact,  Intoxicat- 
ing. An  examination  of  the  opinions  of  this 
court  would  seem  to  indicate  that  there  has 
not  been  entire  harmony  in  its  holding  In 
nepect  to  Informations  and  indictments  char- 
ging tbe  offense  of  which  appellant  was  con- 
victed In  this  case.  The  matter  was,  how- 
ever, pretty  thoroughly  considered  in  tbe  case 
of  Robinson  v.  State,  75  S.  W.  526,  8  Tex. 
Ct  Bep.  137.  In  that  case  the  information 
there  considered  was  held  to  be  bad,  and  the 
proeecDtlon  dismissed,  and.  In  view  of  the  ap- 
parent uncertainty  of  the  law.  Judge  Brooks, 
In  a  very  clear  and  explicit  way.  lays  down 
for  the  guidance  of  prosecuting  officers  a  cor- 
rect form  of  information.  Applicable  to  this 
charge  the  information  here  considered  Is  al- 
most literally  in  harmony  with  the  form 
there  deliberately  adopted,  which  we  believe 
is  In  every  respect  conformable  to  the  law 
and  charges  an  offense  against  the  law. 

The  other  substantial  question  raised  is  as 
to  whether  or  not  the  liquor  sold  was  intox- 
icating. On  this  (luestlon  there  was  a  great 
deal  of  testimony  pro  and  con.  Most  of  the 
testimony,  indeed,  would  seem  to  indicate 
that  the  liquor  in  fact  sold  by  appellant  was 
not  intoxicating;  but  there  was  some  evi- 
dence, and  it  was  both  direct  and  cogent,  sus- 
taining the  finding  of  the  Jury,  which  affirms 
that  the  liquor  sold  was  intoxicating.  We 
cannot  say,  under  the  well-settled  rules  in 
this  state,  that  the  evidence  was  so  wholly 
lacking  as  to  Justify  us  in  setting  aside  the 
verdict  of  the  Jury,  in  that  it  was  without 
evidence  to  support  It 

Finding  no  error  in  tbe  record,  the  Judg- 
ment of  the  lower  court  la  in  all  things  af- 
firmed. 


SHELTON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  19, 
190&    Rehearing  Denied  March  20,  1908.) 

1.   BimOUUtT   —   IllDIOTMENT  — OWREBSHIF  — 
SlTFriCIXNOT. 

An  allegation  In  an  indictment  for  burglary 
that  a  corporate  officer  was  the  owner  of  the 
goods  taken  la  anfficient,  where  it  la  shown  that 
the  ownership  was  in  the  corporation  and  the 
officer  was  in  the  actual  care,  control,  and  man- 
agement of  the  property  and  tbe  premises. 

TEdL  Note.— For  jMwn  in,  point,  see  Cent.  Dig. 


8,  Burglary,  H  M.  68.! 


2.  Same— iNSTBTTonoxs— Ennr. 

In  a  prosecution  for  burglary,  !n  which  It 
Is  shown  tnat  defendant  entered  uroush  a  win- 
dow into  a  room  which  he  had  a  right  to  en- 
ter, and  that  the  artidea  taken  were  from  an- 
other part  o(  the  house,  an  instmctlon  that  if 
defendant  was  admitted  to  the  house  by  the 
watchman  or  any  person  in  authority,  and  by 
reason  of  thla  conaent  the  entry  was  made,  de- 
fendant should  be  acquitted,  was  folly  favorable 
to  defendant 

8.   SaHX— SUTFICIENCY    OF    BVIOBNOK. 

In  a  prosecution  for  burglary,  evidence 
keM  sufficient  to  auatain  a  conviction. 

[Ed.  Note.— For  caaea  in  point  see  Cent  Dig. 
vol.  8,  Burglaiy,  H  94-108.] 

Appeal  from  CMmlnal  District  Court,  Har- 
ris County;   J.  K.  P.  Qlllaspie,  Judge. 

Monroe  Shelton,  alias  Jerry,  was  convicted 
of  burglary,  and  appeals.    Affirmed. 

O.  E.  &  A.  E.  Heldingsfelder,  for  appellant 
F.  J.  McCord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  burglary ;  his  punishment  being  assess- 
ed at  five  years'  confinement  in  the  peniten- 
tiary. 

Tbe  evidence  shows  that  appellant  was  act- 
ing as  porter,  and  his  duty  was  to  clean  up 
a  certain  office  of  the  Peden  Iron  &  Steel 
Company,  and  that  on  tbe  night  of  June  18, 
1906,  or  the  following  morning  early,  about 
6  or  7  o'clock,  he  went  to  the  building  to  per- 
form his  duties  as  such  porter,  and  entered 
the  room  through  a  window.  The  testimony 
fairly  makes  it  appear  that  he  bad  consent  or 
authority  to  so  enter  the  building,  or  that 
particular  room  of  the  building.  He  was  act- 
ing as  substitute  for  his  brother  In  the  dis- 
charge of  these  matters;  the  brother  being 
temporarily  disabled  by  sickness.  The  bur- 
glarious entry  was  charged  to  have  been  com- 
mitted with  the  intent  to  steal  Appellant's 
duties  were  confined  to  cleaning  up  the  of- 
fice, making  fires,  and  sweeping.  In  the  oth- 
er part  of  the  building  appellant  had  no  right 
and  in  order  to  get  into  that  portion  of  the 
house  from  which  tbe  goods  were  taken  a  for- 
cible entry  was  necessary.  Without  stating 
the  facts  in  detail,  it  is  shown  that  appellant 
took  from  that  portion  of  the  building  to 
which  he  had  no  right  of  entry  quite  a  lot  of 
solder.  While  removing  it  from  the  building 
he  was  detected.  He  went  away  to  secure  a 
horse  and  vehicle  for  the  purpose  of  removing 
the  property,  and  returned  to  take  it  away. 
Appellant  left  the  city  of  Houston,  and  it  was 
practically  a  year  before  he  was  arrested. 
Sullivan  was  the  alleged  owner.  His  testi- 
mony shows  that  he  was  in  the  actual  care, 
control,  and  management  of  tbe  property  and 
the  premises.  This  was  a  sufficient  allega- 
tion of  ownership  under  our  statutes,  and  it 
was  not  necessary  to  charge  the  ownership 
in  the  iron  and  steel  company.  This  question 
has  been  discussed  and  decided  so  often  we 
deem  it  unnecessary  to  treat  the  matter  fur- 
ther. 

Appellant  contends  that  he  had  authority 
to  enter  tbe  building,  whidk,  as  to  the  office 
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mentioned  supra,  la  sufficiently  shown;  and 
It  may  be  conceded,  for  the  disposition  of 
the  case,  that  be  was  admitted  by  the  watch- 
man In  charge  of  the  house,  which,  however, 
was  denied  by  said  watchman.  Be  that  as 
It  may,  we  will  treat  the  case  as  If  he  had 
full  authority  to  enter  that  office  through 
the  window  to  discharge  the  duties  required 
of  him.  In  this  connection  the  court  charg- 
ed the  Jury:  "If  defendant  was  admitted 
to  the  house  by  the  watchman,  or  any  other 
person  in  authority,  and  he  by  reason  of  the 
permission  and  consent  of  said  watchman  en- 
tered said  house,  be  would  not  be  guilty  as 
charged;  and  If  yon  so  find,  or  If  you  bare 
a  reasonable  doubt  thereof,  find  the  defend- 
ant not  guilty."  It  Is  contended  that  this  U 
error.  This  charge,  we  think.  Is  fully  favor- 
able to  appellant.  If  he  had  the  authority 
to  enter  the  bouse,  or  was  admitted  Into  It  by 
any  one  In  authority,  the  Jury  were  Instruct- 
ed to  acquit.  That  he  did  not  have  authority 
to  enter  any  portion  of  the  house  except  the 
office  Is  fully  shown  by  the  state's  testimony, 
and  It  would  seem  this  charge  authorized  the 
Jury  In  acquitting  If  he  entered  any  other 
portion  of  the  house.  Thla  Is  testified  by 
himself  to  the  effect  that  the  watchman  not 
only  gave  him  permission  to  enter,  but  went 
with  him  and  assisted  blm  In  taking  the 
property.  Tbe  watchman  had  authority  to 
go  all  over  the  house,  and  all  through  It — had 
keys  to  the  different  apartments.  If  appel- 
lant was  admitted  by  the  watchman  Into  that 
portion  of  the  house  from  which  the  property 
was  taken,  the  Jury  were  Instructed  to  ac- 
quit, or  If  he  was  permitted  by  authority  of 
anybody  who  had  a  right  to  grant  such  au- 
thority he  should  be  acquitted.  We  think 
this  charge  is  quite  favorable  to  appellant. 
The  watchman,  however,  testified  that  he 
was  not  there  when  appellant  entered  the 
house,  and  knew  nothing  about  It;  that  be 
bad  left  the  building  somewhere  about  5 
o'clock  in  the  morning. 

It  Is  further  contended  by  appellant  that 
the  evidence  is  not  sufficient  to  support  the 
conviction.  We  have  stated  sufficiently,  with- 
out going  Into  further  detail,  the  testimony 
showing  that  the  Jury  were  Justified  In  their 
verdict. 

It  Is  contended  the  court  should  have  charg- 
ed on  accomplice  testimony,  inasmuch  as  de- 
fendant testified  that  the  watchman  In  charge 
let  him  Into  the  building  through  an  open 
window,  and  after  he  bad  been  admitted  into 
the  building  the  watchman  banded  him  a 
sack  containing  52  bars  of  solder,  with  In- 
structions to  take  them  immediately  to  a 
tinner.  It  la  contended  this  evidence  on  the 
part  of  appellant  raised  the  issue  of  accom- 
plice testimony.  We  are  of  opinion  that  it 
does  not,  for  the  reason  that,  If  the  watch- 
man gave  appellant  the  proper^,  wltb  Instruc- 
tions to  dispose  of  it,  there  would  be  no  bur- 
glary. The  watchman  bad  a  right  to  enter 
the  building — ^any  part  of  It.  This  trial  was 
not  for  theft  of  tbe  property,  but  for  the  bur^ 


glary.  A  burglarious  entry  with  the  Intent 
to  commit  theft  is  not  constituted  by  an  en- 
try on  the  part  of  the  one  who  has  authority 
to  do  so.  It  does  not  follow,  however,  be- 
cause the  party  has  the  right  of  entry,  that 
he  might  not  be  guilty  of  theft,  although  the 
entry  wa»  wltb  consent  of  the  owner.  The 
watchman  slept  In  the  building,  and  had  con- 
trol of  It  as  a  watchman  while  on  duty.  He 
did  not  have  tbe  right  to  enter  it  for  the 
purpose  of  committing  theft,  but  to  bold  and 
take  care  of  the  property  for  the  owner.  Of 
course,  the  watchman  had  authority  to  enter 
any  part  of  the  building,  and  If  be  did  so 
turn  tbe  property  over  to  appellant  there 
could  be  no  burglary,  and  we  are  of  opinion 
the  court  sufficiently  charged  this  in  the  lan- 
guage quoted  supra. 

There  is  some  question  raised  with  refer- 
ence to  some  Jurors;  but  this  Is  only  made  a 
ground  of  the  motion  for  a  new  trial.  There 
was  no  bill  of  exceptions  reserved.  There  is 
nothing  In  the  record,  outside  of  tbe  allega- 
tion In  the  motion  for  a  new  trial.  In  regard 
to  tbe  Jury  question.  It,  therefore, 'cannot  be 
considered  or  revised.  The  facta  are  not  be- 
fore us  In  regard  to  this  matter.  Those  mat- 
ters pertaining  to  evidence  will  not  be  dis- 
cussed, because  bills  of  exception  are  not  re- 
served. 

As  the  case  is  presented,  we  are  of  opinion 
that  it  Bbould  be  affirmed;  and  It  Is  ao  or- 
dered. 


GOAD  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  6, 

190a    Rehearing  Denied  March  20,  1908.) 

1.  WmtKSSES— Ikpeachukkt— CouMiBSioH  or 
Cbime. 

A  witness  may  be  impeached  by  showing 
that  he  has  been  arrested  for  theft,  or  has  been 
indicted  for  It;  but  it  is  inadmissible  to  prove 
as  a  fact  that  be  has  committed  such  offense. 

[Ed.  Note.— For  cases  in  ooint.  see  Cent.  Dig. 
vol.  50,  Witnesses,  {{  1125-112&] 

2.  irtoxicatino  llqdobs  —  paosecotion  — 
Evidence. 

In  a  prosecution  for  violation  of  tbe  local 
option  law,  evidence  held  to  support  a  convic- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  $$  300-322.] 

Appeal  from  Hunt  County  Court;  J.  W. 
Manning,  Judge. 

W.  T.  Goad  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.    Affirmed. 

A.  J.  Gates,  for  appellant  F.  J.  McCord, 
Asst  Atty.  Gen.,  for  tbe  State. 

DAVIDSON,  P.  J.  This  conviction  waa  for 
violation  of  the  local  option  law. 

The  witness  Hickman,  first  witness  for  tbe 
state,  testified  substantially  that  along  about 
the  13th  of  December,  1906,  he  met  appellant 
on  the  public  square  In  Greenville,  and  asked 
him  If  be  could  get  him  some  whisky.  Ap- 
pellant said  he  would  try,  and  told  the  wit- 
ness that  be  bad  a  package  In  the  expreaa 
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office  Hickman  states  that  he  gave  appel- 
lant 91-25  and  appellant  vent  away,  and  be 
(witneBB)  went  down  to  appellant's  black- 
■mitli  shop,  and  after  a  while  appellant  re- 
turned to  the  shop  In  company  with  another 
party,  who  was  a  stranger  to  Hickman,  and 
the  stranger  brought  a  box  of  whisky  into 
defendant's  blacksmith  shop,  where  It  was 
opened,  and  Hickman  received  one  quart  of 
whisky  oat  of  this  package.  He  further  tes- 
tified that  the  witness  Ooans  was  with  him 
at  the  time  that  he  met  appellant  on  the 
square,  and  tliat  he  (Hickman)  borrowed  25 
cents  from  Goans,  and  that  Goans  also  gave 
appellant  $1.25  after  the  package  was  brought 
to  defendant* s'shop,  and  also  received  a  quart 
of  whisky.  The  cross-examination  of  this 
witness  was  a  little  rigid  and  not  very  flat- 
tering. 

The  witness  Goans  testified  that  he  was  in 
Greenville  some  time  about  the  13th  of  De- 
cember, 1006,  with  the  witness  Hickman,  and 
met  defendant  on  the  public  square ;  that  be 
had,  some  days  prior  to  this  meeting,  asked 
defendant  to  order  him  a  quart  of  whisky 
when  he  (aroellant)  ordered  some  for  himself, 
and  that  on  the  day  he  met  him  (appellant) 
on  the  square  appellant  told  him  he  thought 
that  the  package  had  come.  Goans  states 
that  he  gave  appellant  a  dollar,  and  told  him 
he  wanted  a  quart  of  whisky,  and  that  appel- 
lant said  to  him  that  he  had  a  package  of 
whisky  in  the  express  office.  He  went  to  ap- 
pellant's blacksmith  shop,  and  in  an  hour  or 
two  some  one,  whom  the  witness  did  not 
know,  came  with  the  defendant,  bringing  a 
package  through  the  rear  door  of  appellant's 
abop,  and  it  was  opened  and  contained  four 
quarts  of  whisky.  The  whisky  was  set  down 
in  the  shop,  and  witness  got  one  quart,  ap- 
pellant being  present  when  he  got  it ;  that  he 
liimself  got  the  quart  out  of  the  package 

Moulton  testified  that  he  was  express  agent, 
and  that  the  records  of  his  office  showed  that 
appellant  shipped  goods  through  his  express 
office  during  the  month  of  December — on  the 
14th,  16th,  and  18th  of  December,  1906;  on 
the  14th  a  gallon,  on  the  15th  two  quarts,  and 
on  the  18th  a  gallon.  But  the  record  did  not 
'  show  that  he  (appellant)  had  signed  for  any 
on  the  13th  of  December. 

Appellant  testified  in  bis  own  behalf,  in 
substance,  that  he  did  not  sell  the  whisky; 
that  he  took  the  money  from  Hickman,  and 
that  he  went  to  some  parties  who  were  work- 
ing there  on  the  telephone  lines  and  got 
them  to  carry  the  whisky  down  to  his  shop; 
that  it  did  not  belong  to  him  (appellant),  but 
bdonged  to  the  other  parties;  and  that  he 
paid  tliem  Hickman's  money.  It  was  also 
proved  that  Hickman  had  stated  on  one  or 
two  occasions  subsequent  to  this  transaction 
that  he  never  got  any;  that  his  testimony 
would  not  In  aajr  way  tie  injurious  to  appel- 


lant, and  said,  "Ton  never  (speaking  to  ap- 
pellant) sold  me  a  drop  of  whisky  in  your 
life,  and  I  am  going  to  swear  it,  and  you  need 
not  be  afraid  of  me."  It  is  also  shown  that 
Hickman  obtained  $2.25  from  appellant  to 
pay  railroad  fare  of  a  woman  from  Denlson  to 
OreenviUe  as  a  nurse  for  his  wife.  Hickman 
testified  that  he  liad  paid  the  woman,  where- 
upon counsel  for  appellant  asked  for  an  in- 
stanter  process  for  the  woman  to  be  brought 
into  court,  and  Hickman  changed  his  testi- 
mony, and  admitted  that  he  bad  not  paid 
her.  In  this  he  stated:  "Tes;  I  paid  her  for 
the  $2.25  as  soon  as  she  reached  Greenville. 
Tes ;  she  is  at  my  house  now.  Her  name  is 
•  •  • ,  and  she  Is  now  at  my  bouse  in  Green- 
ville." At  this  point  attorney  for  appellant 
asked  for  an  Instanter  subpoena  for  the  wo- 
man, whereupon  the  witness  made  the  fol- 
lowing statement:  "No;  I  have  not  given 
her  tlie  money  yet,  but  I  told  her  I  would." 
Here  the  witness  was  asked  the  following 
question:  "Then  you  swore  something  a  few 
minutes  ago  that  was  not  so,  did  you?"  To 
which  the  witness  reluctantly  answered. 
"Tes."  The  witness  was  then  asked  to  tell 
the  jury  whether  or  not  he  was  telling  the 
truth  in  his  last  statement,  or  in  the  first 
statement  he  made  concerning  the  giving  of 
the  money  to  the  woman,  to  which  he  an- 
swered, "I  told  the  trttth  the  last  time." 

Bills  of  exception  Nos.  2  and  8  were  reserv- 
ed to  the  refusal  of  the  court  to  permit  ap- 
pellant to  prove  that  the  witness  Hickman 
had  committed  the  theft  of  a  wroich.  The 
details  of  the  evidence  offered  are  narrated 
in  the  bills.  We  are  of  opinion  the  court  was 
correct  A  witness  may  be  impeached  or  his 
veracity  attacked  by  showing  that  he  had 
been  arrested  for  theft,  or  had  been  indicted 
for  it,  or  incarcerated  in  jail  tor  it;  tmt  we 
are  not  cited  to  any  authority,  nor  are  we 
aware  of  any,  that  would  authorize  or  justify 
the  court  in  turning  aside  to  try  a  witness 
on  a  charge  of  theft  by  proving  the  details 
of  the  transaction  before  the  jury,  nor  to 
prove  as  a  fact  that  the  witness  had  com- 
mitted such  violation  of  law  as  would  r:ender 
him  amenable  to  thus  being  impeached. 

Under  the  decisions  this  indictment,  we 
bold,  sufficiently  charges  a  violation  of  the 
local  option  law.  See  Stephens  v.  State  (Tex. 
Cr.  App.)  97  S.  W.  483,  and  Key  v.  State,  37 
Tex.  Cr.  77,  88  S.  W.  778. 

It  is  contended  the  evidence  is  not  sufficient 
to  support  the  conviction.  The  evidence  was 
all  before  the  Jury,  and  we  do  not  feel  justi- 
fied in  setting  aside  the  verdict  Some  of  the 
testimony  for  the  state  comes  in  rather  ques- 
tionable shape ;  but,  taking  the  whole  evidence 
together,  we  do  not  feel  justified  in  holding 
that  the  jury  were  not  warranted  in  finding  a 
verdict 

The  Judgment  is  therefore  affirmed. 


Digitized  by 


Google 


688 


lOS  SOU^THWBSTERN  BEPORTEiB. 


(Tex. 


BIIAVERS  ▼.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  19, 

190S.    Behearins  Denied  March  20,  1906.) 
OBoaRAi,   Law— TBiAii— iNerrBUCTioNs  —  Db- 

FINSES. 

In  a  prosecution  for  violation  of  the  local 
option  law,  refusal  to  give  instructions  request- 
ed by  defendant,  merely  stating  the  facts  upon 
whien  the  lack  of  sale  was  predicated,  was  not 
error,  where  the  substance  of  defendant's  testi- 
mony was  that  he  did  not  sell  the  liquor,  and 
the  substance  of  the  state's  testimony  was  that 
he  did  sell  it,  and  where  the  court  properly 
charged  upon  the  legal  effect  of  the  defense  in- 
terposed by  defenduit. 

Appeal  from  ElHs  County  Court;  J.  T. 
Spencer,  Jndge. 

Bob  Beavers  was  convicted  of  violating  the 
local  option  law,  and  appeals.    Affirmed. 

B.  P.  Anderson,  Jr.,  for  appellant.  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

BBOOES,  J.  This  Is  a  conTlction  for  vio- 
lating the  local  option  law. 

The  state's  witness  Chas.  Jones  testified,  in 
substance,  that  he  lived  in  Waxahachie.  "I 
know  the  defendant;  have  known  him  a  good 
many  years.  We  are  pretty  good  friends. 
About  October  15,  1906,  I  went  into  Crump's 
(>rescription  house,  where  defendant  was 
working,  and  told  defendant  I  wanted  a  pint 
of  whisky.  He  asked  if  I  had  a  prescription. 
I  told  him  I  did  not.  He  shook  his  head,  and 
told  me  there  was  nothing  doing  for  me  witli- 
oint  a  prescription.  I  asked  him,  then,  to 
give  me  a  drink.  I  told  him  that  Joe  Crow 
was  over  at  the  gin;  that  Crow  and  I  bad 
been  working  night  and  day,  and  we  wanted 
a  drink  to  cut  the  dust  out  of  our  throats. 
He  said,  'If  you  and  Joe  both  need  a  drink 
that  bad,  take  this  along,'  and  handed  me  a 
short  pint  of  whisky.  He  handed  It  to  me 
across  the  bar.  Some  one  came  in  at  the 
front  door  at  this  time,  and  defendant  went 
to  wait  on  him.  We  were  standing  at  the 
lower  end  of  the  bar,  in  plain  view  of  any 
one  who  was  in  the  house  or  passing  along 
the  sidewalk.  As  defendant  turned  up  the 
bar  to  wait  on  the  man  who  came  in,  I  plac- 
ed 25  cents  on  the  bar  and  said,  'Joe  will  set- 
tle the  rest  of  it.'  His  back  was  to  me  at 
this  time,  and  he  was  walking  away  to  see 
what  the  other  man  wanted;  so  I  don't  know 
whether  he  heard  me,  or  whether  he  got  the 
25  cents.  After  he  banded  me  the  whisky  I 
put  my  hand  In  my  pocket,  and  Just  as  he 
turned  I  said,  'Here  is  25  cents;  yon  cliarge 
the  other  to  Joe  Crow,'  at  the  same  time 
placing  the  quarter  of  a  dollar  on  the  bar." 
Appellant  swore,  in  substance,  the  same, 
with  the  following  qualification:  "I  told  him 
I  could  not  sell  it  to  htm,  but  would  give 
them  a  drink,  and  handed  him  a  short  pint 
of  whisky,  and  told  him  to  take  it,  and  be 
and  Joe  could  drink  it  Some  one  came  in  at 
this  time,  and  I  turned  to  wait  on  him.  I 
paid  no  attention  to  who  it  was.  Jones  nev- 
er paid  me  for  the  whisky,  nor  did  Crow.    I 


did  not  see  Jones  place  25  cents  on  the  bar. 
nor  hear  him.  say  anytliing  about  Crow  pay- 
ing for  It,  or  part  of  it;  nor  did  I  get  the  25 
cents.  I  gave  the  prosecuting  witness  the 
whisky.  The  whisky  I  gave  the  witness  be- 
longed to  Qeorge  Crump.  I  did  not  make  It 
a  practice  to  give  his  whisky  away  to  my 
friends." 

The  court  on  tliis  state  of  facts  charged 
the  Jury,  after  defining  the  offense  and  charg- 
ing the  statute,  that  if  defendant  sold  a  pint 
of  whisky  to  Jones  to  find  lilm  guilty,  and  if 
they  do  not  so  believe  they  will  acquit  de- 
fendant Under  this  conditlMi  of  the  diarge 
and  the  facts,  appellant  insists  the  court  er- 
red in  not  giving  the  following  special  charg- 
es: "Gentlemen  of  the  Jury,  you  are  fnrthw 
instructed  that  before  ycu  can  convict  Id 
tliis  case  yon  must  believe  beyond  a  reason- 
able doubt  when  Chas.  Jones  placed  25  coits 
<m  the  bar.  If  he  did,  defendant  knew  he 
placed  it  there  In  part  payment  of  the  wliis- 
ky,  and  he  acquiesced  in  it  and  accepted  it 
as  part  payment  for  said  whisky."  Again: 
"Yon  are  instructed  that  before  you  can  con- 
vict in  this  case  you  must  believe  beyond  a 
reasonable  doubt  that  when  Chas.  Jones  plac- 
ed 25  cents  on  the  bar,  if  I>e  did,  defendant 
knew  he  placed  it  there  in  part  payment  for 
the  whisky,  and  he  acquiesced  In  it  and  ac- 
cepted it  as  part  paymoit  for  said  whisky. 
You  qre  further  instructed  tliat  it  is  no  <xf- 
fense  under  our  law  to  give  another  pint  of 
whisky  in  good  faith."  The  court  Informed 
the  Jury  what  a  sale  was,  and  charged  the 
Jury,  if  appellant  did  not  sell  the  whisky,  to 
find  him  not  guilty.  After  copying  the  stat- 
ute as  stated  above,  the  charge  in  detail  was 
as  follows:  "Now,  If  you  believe  from  the 
evidence  before  you  l)eyond  a  reasonable 
doubt  that  defendant  Bob  Beavers,  in  Ellis 
county,  Tex.,  on  or  about  the  15tb  day  of 
October,  1906,  did  sell  a  pint  of  whisky  to 
C.  M.  Jones,  then  you  will  find  defendant 
guilty  and  assess  his  punishment  by  a  fine  of 
not  less  than  $25  nor  more  than  $100  and  Im- 
prisonment in  the  county  Jail  for  not  less 
than  20  nor  more  than  60  days.  If  you  do 
not  so  believe,  you  will  acquit  the  defend- 
ant" Then  the  court  charged  upon  reason-' 
able  doubt  In  view  of  these  charges,  we  do 
not  think  it  was  reversible  error  not  to  have 
given  appellant's  charges.  They  merely  state 
the  facts  vipon  which  the  lack  of  a  sale  Is 
predicated.  The  substance  of  appellant's  tes- 
timony Is  that  be  did  not  sell  it;  the  sub- 
stance of  the  state's  case  is,  conceding  Its 
credibility,  that  be  did  sell  it;  and  It  never 
has  been  laid  down  as  a  rule  by  this  court 
that  the  trial  court  must  collate  the  facts 
indicating  a  lack  of  sale  in  order  to  give  a 
proper  charge.  Ais  the  prosecuting  witness 
placed  the  money  <m  the  counter  and  walked 
off,  and  defendant  did  not  get  it  this  would 
merely  Indicate  that  he  did  not  sell  the  whis- 
ky to  him.  On  the  other  hand,  if  be  got  the 
whisky,  and  appellant  took  the  quarter,  it  In- 
dicates clearly  a  sale.    So,  as  stated,  it  Is 
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not  necessary,  nor  required,  under  tbe  ded* 
slons  of  this  court,  to  rebearse  the  facts  up- 
on which  a  defense  is  made,  but  to  charge 
the  legal  effect  of  such  defense.  It  was  done 
In  this  case. 

Finding  no  error  In  the  record,  the  Judg- 
meot  Is  affirmed. 


MOOTS  ▼.  STATE. 
<Conrt  of  Criminal  Appeals  of  Texas.    Feb.  12, 

1906.  Rehearing  Denied  March  20,  1908.) 
CaiifiRAi.  Law— Statement  of  Facts— Bux 
or  ExoEPTioRS— Fiuiia  in  Vaoatior. 
A  statement  of  facts  and  bill  of  exceptions 
filed  in  vacation  will  not  be  considered  on  ap- 
peal, where  the  transcript  does  not  contain  an 
order  authoriiing  the  filing  in  vacation. 

Appeal  from  Orayson  County  Court;  J. 
W.  Hassell,  Judge. 

Charley  Moots  was  convicted  of  crime,  and 
be  appeals.    Affirmed. 

Smith  *  Wall,  for  appellant  F.  J.  Mc- 
Cord,  Asat  Atty.  Oen.,  for  tbe  State. 

DAVIDSON,  P.  J,  The  record  contains  a 
statement  of  facts  and  bills  of  exceptions, 
all  of  which  were  filed  after  tbe  adjourn- 
ment of  the  term  of  court  at  which  the  case 
was  tried.  Tbe  transcript  does  not  contain 
an  order  authorizing  tlte  filing  of  these  pa- 
pers during  vacation.  Without  such  order 
contained  in  the  record,  this  court  would  not 
be  authorized  to  consider  it.  As  the  record 
presents  the  questions,  they  will  not  be  re- 
vised. 

There  being  no  question  of  sufficient  im- 
portance for  discussion.  In  tbe  absence  of  a 
statement  of  facts  and  bills  of  exceptions, 
tbe  Judgment  will  be  affirmed;  and  it  is  ac- 
cordingly BO  ordered. 


JOHNSON  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  26, 

1.  Intoxicating  LiquoBa  —  Looai.  Oftioii— 
Result  of  Sleotion— Obdeb. 

Under  Rev.  St  1895,  art  3301,  relating  to 
local  option,  and  providmg  that  the  order  of 
court  declaring  tbe  result  of  the  election,  and 
prohibiting  the  sale  of  liquors,  shall  be  publish- 
ed four  successive  weeks  in  some  newspaper  pub- 
lished in  the  county  wherein  such  election  has 
been  held,  which  newspaper  shall  be  selected 
by  the  county  judge,  and  that  the  fact  of  pub- 
lication shall  be  entered  by  the  county  judge  on 
the  minutes  of  the  conunlssioners'  court,  it  is 
not  necessary  that  the  order  of  the  commission- 
ers' court  shall  require  or  provide  that  the  news- 
paper shall  be  selected  by  the  county  judge. 

2,  SAMS— PBOaECUTION— iNSTBUCnoSS. 

Under  Rev.  St.  1895,  art  8391,  providing 
tot  publication  of  the  order  of  court  declaring 
the  result  of  a  local  option  election,  and  foj  en- 
try of  the  fact  of  such  publication  by  tlie  county 
Judge  on  the  minutes  of  the  commissioners' 
court,  which  entry  "shall  be  held  sufficient 
prima  fade  evidence  of  such  fact  of  publica- 
tion," where,  in  a  prosecution  for  selling  intox- 
icating liquors  In  violation  of  the  local  option 
law,  ue  orders  of  the  conunlssioners'  court  and 


the  certificate  of  publication  of  the  county  Judge 
in  the  record  were  admitted  without  objection, 
the  court  waa  justified,  and  it  was  its  dutv,  to 
instruct  the  jury  that  local  option  was  in  force 
in  the  county. 

Appeal  from  Nolan  County  Court;  J.  J. 
Ford,  Judge. 

W.  h.  Johnson  was  convicted  of  selling  in- 
toxicating liquors  in  violation  of  the  local 
option  law,  and  be  appeals.    Affirmed. 

O.  P.  Woodruff,  for  appellant  F.  J.  Mc- 
Cord,  Aast  Atty.  Gen.,  for  the  State. 

BAMSEX,  J.  Appellant  was  convicted  in 
the  county  court  of  Nolan  county  on  a  charge 
of  selling  Intoxicating  liquors  in  violation  of 
the  local  option  law. 

No  motion  for  a  new  trial  was  made  in 
the  court  below,  and  the  grounds  relied  upon 
In  this  court  for  reversal  are  claimed  to  be 
fundamental  'in  their  character.  As  we  un- 
derstand, two  questions  are  raised,  which  at 
last  merely  call  in  question  tbe  correctness 
of  the  charge  of  the  trial  court  in  Instructing 
the  jury  that  local  option  was  in  effect  in 
Nolan  county  at  the  date  of  the  alleged  sale. 
In  order  to  pass  on  this  question  intelligent- 
ly, reference  must  be  had  to  the  record  as 
same  apttears  in  the  statement  of  facts,  show- 
ing the  preliminary  steps  taken  to  put  local 
option  into  effect  In  that  county.  These  rec- 
ords we  have  carefully  examined,  and  find: 
First  an  order  of  tbe  commissioners'  court  of 
that  county  providing  for  an  election  to  be 
held  to  determine  whether  or  not  the  sale 
of  intoxicating  liquors  should  be  prohibited 
in  Nolan  county ;  second,  an  order  declaring 
tbe  result  of  such  election  and  prohibiting  tbe 
sale  of  intoxicating  liquors  within  tbe  limits 
of  said  county.  This  order  of  the  commis- 
sioners' court  further  provides  that  same 
should  be  published  for  four  successive  weeks 
in  some  newspaper  published  in  said  Nolan 
county,  Tex.;  and  provides,  further,  that  if 
no  newspaper  is  published  in  said  county, 
then  the  county  Judge  shall  cause  publication 
of  said  order  to  be  made  by  posting  as  re- 
quired by  law.  Tbe  following  certificate  was 
introduced:  "I,  A.  B.  Tantis,  county  judge 
of  Nolan  county,  Texas,  do  hereby  certify 
that  the  last  above  order  as  appears  on  pages 
327  and  328  of  this  volume.  No.  4,  Minutes 
of  Commissioners'  Court  of  Nolan  County, 
Texas,  was  duly  published  for  four  consecu- 
tive weeks  In  tbe  Weekly  Review,  a  newspa- 
per published  in  Nolan  county,  Texas.  That 
said  publication  was  made  on  the  following 
dates,  to  wit:  March  23,  1905,  March  30, 
1905,  April  6,  1905,  and  April  13,  1906,  re- 
spectively. Witness  my  hand  and  seal  of 
office,  this  21st  day  of  AprU,  1906.  [Seal.] 
A.  B.  Yantls,  County  Judge,  Nolan  County, 

TftXftB.** 

Article  3391  of  the  Revised  Statutes  of 
1895  provides  as  follows:  "The  order  of 
court  declaring  the  result  and  prohibiting  the 
sale  of  such  liquors  shall  be  published  for 
four   successive  weeks   In  some  newspaper 
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ptibllshed  In  the  county,  wherein  rach  election 
has  been  held,  which  newspaper  shall  be 
selected  by  the  county  Judge  for  that  purpose. 
If  there  be  no  newspaper  published  In  the 
county,  then  the  county  judge  shall  cause 
publication  to  be  made  by  posting  copies  of 
said  order  at  three  public  places  within  the 
prescribed  limits  for  the  aforesaid  length  of 
time.  The  fact  of  publication  in  either  mode 
shall  be  entered  by  the  county  Judge  on  the 
minutes  of  the  commissioners'  court.  And 
entry  thus  made,  or  a  copy  thereof  certified 
under  the  hand  and  seal  of  the  clerk  of  the 
county  court  shall  be  held  sufficient  prima 
fade  evidence  of  such  fact  of  publication." 
It  will  be  noted  from  the  foregoing  statute 
that  It  Is  not  required  that  the  order  of  the 
commissioners'  court  shall  require  or  provide 
that  the  newspaper  shall  be  selected  by  the 
county  Judgo;  that  is  made  bis  duty  by  law 
Independent  of  any  such  direction  or  order 
by  said  court  It  was  not  therefore  necessary 
or  required  that  the  order  of  the  commission- 
ers' court  In  this  case  should  so  direct.  The 
fact  that  the  county  judge  certifies  that  such 
publication  was  made,  in  the  absence  of  any- 
thing to  the  contrary,  will  be  sufficient  proof 
that  same  was  made  in  a  newspaper  selected 
by  him  and  under  his  direction.  There  was 
no  objection  made  in  the  court  below  that 
formal  proof  of  these  orders  was  not  suffi- 
ciently made.  Tbelv  due  authentication,  in 
the  absence  of  objection  to  the  contrary,  is 
to  be  presumed.  We  find  the  orders  of  the 
commissioners'  court  and  the  certificate  of 
publication  of  the  county  Judge  in  the  record 
admitted  without  objection.  We  must  there- 
fore presume,  and  do  assume,  that  the  legal 
method  of  making  such  proof  was  followed. 
We  hold,  as  presented  to  us,  that  the  court 
was  Justified,  and  that  it  was  his  duty  to 
instruct  the  Jury  that  local  option  was  in 
force  at  the  time  of  the  offense  charged  In 
Nolan  county. 

There  belug  no  other  error  raised,  and 
holding  as  we  do  against  the  contention  of 
appellant,  it  follows  that  the  Judgment  of 
the  court  below  must  be  affirmed,  and  it  iB 
accordingly  bo  ordered. 


BAKER  ▼.  8TATB. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  26, 
1908.    Rehearing  Denied  March  20,  1908.) 

1.  Cbiiuhai.  Law  —  Apfeai.  —  Habhless  Eb- 

BOB. 

In  a  prosecution  for  unlawfully  carrying 
weapons,  an  instruction  that  the  jury  might 
find  defendant  guilty,  unless  they  believed  that 
he'  "had  good  reason  to  believe  and  did  be- 
lieve" that  he  was  a  legally  constituted  deputy 
sheriff,  was  not  prejudicial  to  defendant,  as 
making  bis  guilt  or  innocence  depend  on  the 
reasonableness  of  his  belief,  where  defendant  did 
not  testify,  and  there  was  no  evidence  that  he 
believed  be  was  authorized  to  carrv  the  pistol, 
and  he  had  not  been  duly  appointed  to  such  of- 
fice. 


2.  Savb— Detbkse. 

In  a  prosecution  for  carrying  weapons,  the 
sheriff  of  an  adjoining  county  testified  that 
about  three  month's  before  the  alleged  offense 
he  appointed  defendant  deputy  sheriff,  but  gave 
no  written  appointment,  as  required  by  Rev.  St 
1879,  art  4520,  and  there  was  nothing  on  record 
showing  that  defendant  was  a  deputy  sheriff, 
or  that  he  ever  qualified.  Defendant  did  not 
testify,  and  there  was  no  evidence  that  he  be- 
lieved he  was  authorized  to  carry  the  pistol. 
The  sheriff  further  testified  that  he  used  de- 
fendant only  on  special  occasions.  At  the  time 
of  the  commission  of  the  offense  It  was  not  pre- 
tended that  defendant  was  perfonoins  any  of- 
ficial duty.  Held,  that  bis  pretended  appoint- 
ment was  no  defense. 

Appeal  from  Scurry  County  Court;  C.  R. 
Buchanan,  Judge.  - 

J.  Baker  was  convicted  of  unlawfully  car- 
rying a  pistol,  and  he  appeals.    Affirmed. 

Thurmond  &  Sandusky  and  Albert  Walker, 
for  appellant  F.  J.  McCord,  Asst  Atty. 
Gen.,  for  the  State. 


RAMSET,  J.  Appellant  was  charged  in 
the  county  court  of  Scurry  county  by  affi- 
davit and  Information  with  the  offense  of 
unlawfully  carrying  on  his  person  a  pistol  in 
said  county.  He  was  convicted  on  trial  be- 
fore a  Jury,  and  his  punishment  assessed 
at  a  fine  of  $100. 

The  proof  was  clear  and  conclusive,  and  the 
admission  was  in  terms  made  by  appellant 
that  he  had  carried  on  and  about  his  person 
a  pistol  in  Scurry  county  on  the  80th  day  of 
October,  1906,  and  that  he  had  such  pistol 
in  his  hands  in  the  street  of  Snyder,  in  Scur- 
ry county,  Tex.,  on  that  day.  He  sought  to 
justify  carrying  the  pistol  under  authority 
from  F.  M.  Johnson,  sheriff  of  Mitchell  coun- 
ty, who  testified  that  on  July  4,  1906,  there 
was  a  big  barbecue  in  his  town,  and  that 
*he  appointed  Baker  (appellant)  as  deputy 
sheriff;  that  the  clerk's  office  was  not  open, 
and  that  he  did  not  give  the  defendant  a  writ- 
ten appointment  but  intended  to  do  so  after- 
wards, but  neglected  it  He  states:  "I  used 
the  defendant  and  considered  him  as  my 
deputy,  from  July  4,  1906,  until  I  went  out 
of  office  about  the  last  of  February,  1907." 
This  witness  admitted  on  cross-examination 
that  there  was  never  anything  put  on  record 
showing  that  Baker  was  a  deputy  sheriff.  It 
is  not  claimed  nor  shown  that  he  ever  quali- 
fied by  taking  any  oath  or  giving  bond.  It 
has  been  held  in  this  state  that  where  the 
appointment  of  one  as  deputy  sheriff  is  Il- 
legal, such  appointment  cannot  furnish  the 
basis  of  Immunity.  Blair  ▼.  State,  26  Tex. 
App.  887,  9  S.  W.  890.  In  that  case  the 
court  say:  "The  statute  (Rev.  St  1879,  art 
4520)  which  empowers  sheriffs  to  appoint 
in  writing,  deputy  sheriffs  for  their  respec- 
tive counties,  requires  that  anch  deputy 
sheriffs,  before  entering  upon  the  discharge 
of  their  official  duties,  shall  take  and  sub- 
scribe the  constitutional  oath  of  office,  whldi 
shall  be  indorsed  on  the  appointment  to- 
gether with  the  certificate  of  the  officer  who 
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admlnlsten  the  oath,  and  such  appointment 
and  oath  shall  be  recorded  In  the  ooqnty 
clerk's  office  and  deposited  therein."  In  tiiat 
caae  It  appears  that  there  had  been  an  ap- 
pointment of  a  deputy  in  writing  by  the  then 
sheriff  of  Val  Verde  county,  Tex.,  but  that 
be  had  not  taken  the  oath  or  otherwise  sought 
to  qualify  as  required  by  law.  In  passing  on 
his  claim  of  immunity  under  such  appoint- 
ment, Judge  Hnrt  says:  "Bvidently  appellant 
was  not  a  deputy  sheriff,  and  could  claim  no 
authority  to  carry  the  pistol  by  virtue  of  the 
paper  introduced  In  evidence."  In  that  case, 
however.  Judge  Hurt  says:  "On  the  other 
hand,  though  appellant  was  not  in  fact  a 
deputy  sheriff,  if  he  honestly  believed  that 
he  was,  and  carried  the  pistol  because  so 
believing,  he  would  not  be  guilty." 

In  this  case  complaint  is  made  that  the 
Issue  and  question  of  appellant's  good  faith 
was  not  properly  submitted  to  the  Jury,  and 
we  think  this  claim  Is  correct  The  court  in 
his  charge  says:  "Ton  are  instructed  that 
the  defendant  in  this  case  was  not  a  legally 
appointed  deputy  sheriff  of  Mitchell  county. 
Tex.,  on  the  31st  day  of  October,  190C;  and 
if  yon  do  not  believe  that  the  defendant  had 
good  reason  to  believe  and  did  believe  that 
on  said  October  31,  1906,  he  was  a  legally 
constituted  deputy  sheriff  of  Mitchell  county, 
Tex.,  you  will  find  the  defendant  guilty  as 
charged  in  the  complaint  herein."  The  coun- 
sel for  appellant  requested  the  court  to 
charge  the  Jury  as  follows:  "Tou  are  charged 
In  this  case  that  if  you  believe  J.  Baker,  at 
the  time  he  is  charged  with  unlawfully  car- 
rying a  pistol,  believed  that  he  was  a  deputy 
sheriff,  although  he  was  not  legally  such  dep- 
uty sheriff,  yon  will  find  the  defendant  not 
guilty."  The  complaint  of  the  court's  charge 
is  that  It  makes  the  defendant's  guilt  or  in- 
nocoice  depend  upon  the  reasonableness  of 
his  belief,  whereas,  they  contend,  if  the  de- 
fendant believed  that  at  the  time  he  car- 
ried the  pistol  that  be  had  the  right  to  carry 
same  under  any  color  of  appointment  as  a 
deputy  sheriff,  whether  same  was  legal  or 
not,  he  would  not  be  guilty.  If  the  doctrine 
laid  down  in  the  case  of  Blair  v.  State,  sn- 
pra.  Is  to  be  applied  to  the  facts  of  this  case, 
it  should  be  reversed.  If,  however,  it  should 
be  held  that  In  the  absence  of  any  appoint- 
ment in  writing,  or  any  designation  by  the 
sheriff  other  than  a  mere  verbal  one,  followed 
by  no  sort  of  pretense  of  qualification  as 
such  officer,  as  a  matter  of  law  there  was  no 
real  ground  or  reason  on  the  part  of  ap- 
pellant to  believe  that  he  was  a  deputy  sher- 
iff and  had  a  right  to  carry  a  pistol,  his  case 
ehonid  be  affirmed.  He  did  not  testify  in  the 
case,  and  there  Is  no  evidence  thnt  be  believ- 
ed he  was  authorized  to  carry  the  pistol,  un- 
less such  presumption  arises  from  the  testi- 
mony of  the  sheriff  who  claimed  to  have  ap- 
pointed him.  We  do  not  think,  as  applied  to 
the  facts  of  this  case,  the  claim  of  appel- 
lant that  he  was  a  deputy  sheriff  rested  up- 


on any  foundation  in  law,  and  having  admit- 
ted, and  the  proof  incontestably  showing, 
that  he  carried  the  pistol  on  the  day  named, 
and  in  the  county  charged,  the  error  com- 
plained of  In  the  charge  becomes  immaterial. 

Again,  it  has  been  held  In  this  state  that, 
where  the  special  purpose  for  which  one  has 
been  appointed  deputy  sheriff  ceases,  the  im- 
munity ceases  with  It  See  O'Neal  v.  State. 
32  Tex.  Cr.  R.  42,  22  S.  W.  2S.  In  this  case 
the  sheriff  testified:  "I  did  not  use  him  (ap- 
pellant) all  the  time,  but  only  on  special  oc- 
casions." When  arrested,  some  S%  months 
after  his  pretended  appointment,  appellant 
was  In  the  adjoining  county  with  another 
man,  both  of  whom  had  pistols  In  their  hands, 
and  both  of  whom  were  talking  loud  and 
swearing;  and  it  is  shown  that  In  an  effort 
to  arrest  the  parties  the  appellant  hit  the  of- 
ficer over  the  head  with  his  pistol,  and  point- 
ed It  in  his  face,  and  said,  if  the  officer  did 
not  turn  him  loose  by  the  time  he  counted 
three,  he  would  shoot  After  having  counted 
two,  the  officer  turned  him  loose,  and  Wolfe 
and  appellant  went  down  the  street  swear- 
ing and  talking  loud.  We  do  not  believe,  un- 
der the  facts  as  presented,  that  there  Is  any 
semblance  of  Justification  or  defense  in  the 
case. 

The  Judgment  is  affirmed. 


SAMPLE  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  12, 

1008.    Rehearing  Denied  March  20,  1908.) 

1.  Crimirai,  Law— Rbixtsal  to  Grant  Con- 
tinuance— Revibw. 

Refusal  to  grant  a  continuance  will  not  be 
discusiied  on  appeal,  where  a  bill  of  exceptions 
was  not  reserved  to  the  ruling. 

2.  Assault  —  Aggravated   Assaui.t  —  Evi- 
dence—Instructions. 

Where,  on  a  trial  of  an  adult  male  for  ag- 
gravated assault  on  a  female,  the  evidence  show- 
ed that  accused  caught  bold  of  the  female  and 
put  his  hand  on  her  leg  under  her  dress,  and 
thnt  his  acts  were  against  her  will  and  without 
her  consent,  a_  charge  that  an  assault  becomes 
aggravated  by  indecent  familiarity  of  the  person 
of  a  female  by  an  adult  male  against  her  will 
and  without  her  consent  was  proper. 

3.  Crtminai.  Law— Instbuotions— Weight  of 
Evidence. 

Where,  on  a  trial  for  aggravated  assault, 
the  evidence  showed  that  accused,  an  adult 
male,  assaulted  a  female  by  catching  hold  of  her 
clothes  with  one  hand  and  putting  his  right 
hand  under  her  clothing  and  on  her  leg  against 
her  will  and  consent  a  charge  that  if  the  jury 
found  that  accused,  an  adult  male,  caught  hold 
of  the  dress  of  a  female  and  put  his  hand  un- 
der her  clothing  and  on  her  leg  against  her  will, 
they  should  find  him  guilty,  was  not  a  charge 
on  the  weight  of  the  evidence,  but  applied  the 
law  to  the  facts. 

[Eld.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §{  1732-1748.] 

4.  Saue— Harmless  Error— Instructions. 

Where  the  court,  on  a  trial  for  aggravated 
assault,  properly  submitted  the  case  without 
referring  to  the  question  of  battery,  a  charge 
stating  in  a  general  way  that  accused  was 
charged  with  tne  offense  of  aggravated  assault 
and  battery,  while  the  Information  charged  only 
an  aggravated  assault  was  not  reversible  error. 
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6.  Sauk— ABOtrMiNT  or  PBosiamira  Amn- 

KET— OOMIfERT   OH    ACOUSBD'S  Fl.II,intB  TO 

TEsnrr. 

Where,  on  trial  for  aggravated  assault, 
there  was  do  witness  who  directly  contradicted 
the  prosecutrix,  who  testified  that  a  third  per- 
son in  a  different  part  of  the  room  could  not 
have  seen  her  at  the  time  accused  assaulted  her, 
and  accused  did  not  testify,  the  remark  of  the 
county  attorney  that  there  had  been  no  witness 
to  contradict  the  prosecutrix  waa  not  objection- 
able as  all.usioD  to  accused's  failure  to  testify. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  1672.] 

0.  Same. 

Where,  in  the  argument  of  the  connty  at- 
torney, the  failure  of  accused  to  testify  in  his 
own  behalf  is  directly  alluded  to,  or  so  perti- 
nently as  to  direct  the  jury's  attention  to  such 
fact,  the  statute  prohibiting  reference  to  accus- 
ed's failure  to  testify  is  violated. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  1672.] 

Am>eal  from  Hill  Cotuity  Court;  N.  J. 
Smith,  Judge. 

L.  M.  Sample  was  convicted  of  aggravated 
assault,  and  be  appeals.    Affirmed. 

V.  Im  Sburtleff,  for  appellant.  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  aggravated  assault,  and  his  punish- 
ment assessed  at  a  fine  of  $100. 

Application  for  continuance  will  not  be  dis- 
cussed, because  a  bill  of  exceptions  was  not 
reserved  to  the  ruling  of  the  court  refusing 
to  grant  It. 

The  court  Instructed  the  jury  that  "an  as- 
sault becomes  aggravated  by  Indecent  famil- 
iarity of  tbe  person  of  a  female  by  an  adult 
male  against  her  will  and  without  her  con- 
sent" Complaint  Is  made  that  this  submits 
a  different  offense  from  that  charged  in  the 
pleading.  We  are  of  opinion  there  Is  no  merit 
In  this  contention.  Appellant,  an  adult  male. 
Is  charged  with  having  committed  an  aggra- 
vated assault  upon  the  person  of  Kittle 
Green,  a  female.  Tbe  proof  shows  that  ap- 
pellant caught  bold  of  ber  dress  with  his 
left  band,  putting  his  right  band  on  her  leg 
up  under  her  dress.  This  was  an  indecent 
familiarity  with  ber  person,  if  against  her 
will  and  without  ber  consent;  and  she  testi- 
fies tbe  acts  of  appellant  were  against  her 
will  and  without  her  consent  This,  under 
our  authorities,  would  constitute  an  aggra- 
vated assault,  and  Justify  tbe  court  in  so 
charging  the  Jury. 

Tbe  coiurt  further  charged  the  Jury  that  If 
defendant  an  adult  male,  committed  an  ag- 
gravated assault  upon  Kittle  Green,  a  female 
person,  by  catching  bold  of  tbe  dotbes  of  the 
said  witness  Kittle  Green  with  his  left 
band,  and  by  putting  bis  right  band  under 
ber  clothing  and  upon  her  leg  against  her 
will  and  consent  they  would  find  him  guilty, 
etc.  This  is  not,  as  contended  by  appellant, 
a  charge  upon  tbe  weight  of  the  testimony. 
It  directly  applied  tbe  law  to  tbe  very  facts 


testified  by  tbe  witneaa,  and  If  the  Jury 
should  believe  these  facts  beyond  a  reason- 
able doubt  be  would  be  guilty;  and  tbe  court 
Instructed  that  If  they  should  find  beyond  a 
reasonable  doubt  these  facts  existed,  be 
would  be  guilty  of  an  aggravated  assault. 
The  court.  In  a  general  way,  Informed  tbe 
Jury  that  appellant  was  charged  by  com- 
plaint and  information  with  the  offense  of 
aggravated  assault  and  battery  in  and  upon 
the  person  of  Kittle  Green,  a  female,  alleged 
to  have  been  oommitted  In  Hill  connty  on  or 
about  December  1,  1900,  to  which  defendant 
has  pleaded  not  guilty.  Objection  is  reserved 
to  this,  because  It  is  not  a  correct  statement 
of  the  offense  charged  in  tbe  complaint  and 
informatlcD.  We  do  not  think  there  Is  any 
merit  In  this.  Tbe  court  stated  this  In  a 
general  way,  In  stating  to  the  Jury  the  of- 
fense of  which  appellant  stood  charged;  but 
In  submitting  the  case  to  the  Jury  the  ques- 
tion of  battery  was  not  referred  to,  but  they 
were  told.  If  appellant  committed  an  aggra- 
vated assault  by  catching  hold  of  tbe  clothes, 
etc.    This  we  do  not  believe  has  any  merit 

It  Is  seriously  urged  that  tbe  remarks  of 
the  county  attorney,  to  wit  "There  has  been 
no  witness  upon  this  stand  to  contradict  the 
testimony  of  this  girl.  Kittle  Green,"  was  an 
allusion  to  appellant's  failure  to  testify  In 
his  own  behalf.  We  do  not  believe  that  this 
Is  such  an  allusion  to  tbe  failure  of  appel- 
lant to  testify  In  his  own  behalf  as  contem- 
plated by  tbe  statute,  if  in  fact  It  was  sucb 
an  allusion  at  all.  As  a  matter  of  fact  there 
was  no  witness  on  tbe  stand  to  directly  con- 
tradict Kittle  Green  In  regard  to  tbls  matter. 
Tbe  defendant  could  have  taken  the  stand, 
but  did  mot  Scrogglns  was  in  a  different 
part  of  the  same  room;  but  Kittle  Green 
says  that  be  could  not  have  seen  her  at  the 
time  that  appellant  assaulted  her,  though  he 
was  visible  to  ber.  To  give  tbe  statute  sucb 
a  construction  as  urged  by  appellant  would 
be  tantamount  practically,  to  almost  prevent- 
ing a  discussion  of  tbe  case  with  reference 
to  testimony  of  the  state's  witness,  when  only 
one  witness  was  used;  defendant  being  tbe 
only  other  witness  who  could  testify  to  the 
same  facts.  This  case  does  not  come  within 
tbe  rule  laid  down  In  Washington  r.  State, 
77  S.  W.  810,  8  Tex.  Ct  Rep.  944,  but  is  more 
nearly  like  tbe  case  of  Rippey  v.  State,  81 
S.  W.  631,  10  Tex.  Ct  Rep.  927.  Of  course, 
wherever  the  failure  of  the  defendant  to  take 
tbe  stand  In  his  own  behalf  Is  directly  al- 
luded to,  or  so  pertinently  as  to  direct  the 
Jury's  atteutloQ  to  such  fact  or  failure,  the 
statute  would  apply.  Tbe  statute  must  be 
given  a  fair  and  reasonable  construction. 

As  this  matter  is  presented,  we  are  of  opin- 
ion It  is  not  violative  of  tbe  statute,  and  not 
of  such  importance  as  to  require  a  reversal 
of  the  Judgment;  and  it  la  therefore  af- 
firmed. 
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PRATBSR  T.  STATE. 

(CSonrt  of  Crlmlna]  Appeals  of  Texas.    Dec.  18, 
1907.    Rehearing  Denied  March  20,  1908.) 

Wkafoits  —  CABBTiiro   Wbafonb  —  InroRUi.- 
TION— ScinciENOT   OF   Etidkrce. 

Under  Pen.  Code  1895,  art  838,  makins  it 
an  offense  for  one  to  carry  on  or  about  his  per- 
son knuckles  made  of  any  metal  or  any  bard 
substance,  an  information  charging  defendant 
with  carrying  knuckles  made  of  any  bard  sub- 
stance was  supported  by  evidence  that  the 
knuckles  carried  were  made  of  steel. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  48,  Weapons,  t  2S.1 

Appeal  from  Liberty  County  Court;  I.  B. 
Simmons,  Judge. 

Warner  Prater  was  convicted  of  crime,  and 
appeals.   Affirmed. 

Stevens  &  Pickett,  for  appellant.  F.  3. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
unlawfully  carrying  knuckles  made  of  steel, 
and  bis  punlsbment  assessed  at  60  days'  con- 
finement in  the  county  Jail. 

The  charging  part  of  tbe  Information  Is 
that  "Warner  Prater  did  then  and  there  un- 
lawfully carry  on  and  about  bis  person  a 
knuckle  made  of  any  bard  substance,  against 
the  peace  and  dignity  of  the  state."  Appel- 
lant Insists  that  the  verdict  of  the  jury  is 
contrary  to  the  law  and  the  evidence,  for 
the  reason  that  tbe  allegation  In  the  Informa- 
tion that  be  carried  knuckles  made  of  any 
"hard  substance"  was  insufficient  to  sustain 
the  conviction.  In  view  of  the  fact  that  the 
uncontradicted  evidence  showed  that  the 
knuckles  carried.  If  any,  were  made  of  steel. 
Article  338  of  the  Penal  Code  of  1896  makes 
it  an  offense  for  any  one  to  carry  on  or  about 
his  person  knuckles  made  of  any  metal  or  any 
hard  substance.  We  hold  that  the  Informa- 
tion is  sufficient,  and  that  the  facts  sustain 
tbe  information.  The  pleader  could  have  al- 
leged that  the  knuckles  were  made  of  metal, 
and  sustained  the  conviction,  because  tbe  evi- 
dence shows  the  knuckles  were  made  of  steel. 
Having  alleged,  however,  they  were  made  of 
a  bard  substance,  it  sustains  the  conviction, 
because  steel  Is  a  hard  substance.  Tbe  old 
statute  defined  the  offense  as  brass  knuckles, 
and  under  said  designation  this  court  held 
that  "brass  knuckles"  was  a  generic  term 
given  to  the  weapon,  and  that  the  proof  that 
the  weapon  was  steel  would  come  within  the 
definition  of  tbe  offense.  See  Harris  v.  State, 
22  Tex.  App.  677,  8  S.  W.  478.  The  present 
statute,  however,  Is  broader  than  the  former 
statute.  See  Lewis  y.  State,  86  Tex.  Cr.  R. 
52,  35  S.  W.  377,  61  Am.  St  Rep.  832,  and 
Hull  T.  State  (decided  at  the  present  term) 
105  S.  W.  787.  We  hold  that  the  evidence  is 
sufficient 

Finding  no  error  in  the  record,  the  judg- 
ment Is  affirmed. 

HENDERSON,  J.,  absent 


BOOTH  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Feb.  5, 
1008.    Rehearing  Denied  Mardi  20,  1008.) 

1.  Cbikinal  Law  —  Instbuctiows  —  Ciboum- 
8TANTIAI.  Evidence. 

On  a  trial  for  theft,  it  appeared  that  de- 
fendant was  found  by  prosecuting  witness  in 
prosecuting  witness'  cornfield  at  night  with 
about  25  ears  of  corn  in  a  sack,  and  that  on  wit- 
ness firing  his  gun  defendant  walked  up  to  him, 
saying  that  he  intended  to  tell  him  about  taking 
the  com  and  pay  for  it  and  that  he  had  taken 
corn  on  one  or  more  prior  occasions,  but  that 
he  intended  to  see  witness  and  pay  for  the  same. 
Held  not  a  case  of  circumstantial  evidence,  war- 
ranting a  charge  thereon. 

2.  Same  — Evidence  — Declarations  BT  Ao- 

OCSED. 

On  a  trial  for  theft  evidence  of  a  state- 
ment by  defendant  that  "he  would  settle  the 
matter  off"  was  admissible  as  a  declaration 
showing  guilt,  notwithstanding  it  may  also  be 
susceptible  of  the  construction  that  it  shows  an 
effort  to  compromise. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law.  {{  §28-036.] 

3.  Save— Self-Servino  Declarations. 

On  a  trial  for  the  theft  of  com.  evidence  by 
defendant's  wife  that  when  defendant  went  to 
the  field  he  stated  to  bis  son  in  her  presence 
that  he  was  going  to  get  the  com,  that  he  was 
out  and  would  get  a  feed  for  the  hogs,  and  that 
when  he  saw  prosecuting  witness  he  would  tell 
him  about  it  and  pay  him,  was  properly  exclud- 
ed as  self-serving. 

[iSd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  88  928-936.] 

4.  Sake— Admissibilitt. 

On  a  trial  for  theft,  a  letter  by  defendant 
to  prosecuting  witness'  brother  that  the  brother 
had  done  ail  he  could  to  hurt  defendant  and 
that  if  things  went  on  defendant  would  turn 
the  brother  up  for  selling  whisky,  and  that  if 
the  brother  would  ^ve  defendant  a  square  deal 
defendant  would  give  him  one,  and  that  if  he 
did  not  it  would  cost  the  brother  50  times  as 
much  to  get  out  as  it  would  defendant  was  ad- 
missible; it  clearly  indicating  that  defendant 
was  trying  to  prevent  the  brother  from  testify- 
ing against  him. 

Appeal  from  Johnson  County  Court;  J.  D. 
Goldsmith,  Judge. 

Foster  Booth  was  convicted  of  theft,  and 
be  appeals.    Affirmed. 

Odell  &  Johnson,  for  appellant  F.  J.  Mc- 
Cord, Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
tbeft,  and  his  punishment  assessed  at  10 
days'  confinement  in  tbe  county  jail. 

Appellant  asked  the  court  to  charge  the 
jury  as  follows:  "You  are  Instructed  that 
before  you  can  convict  the  defendant  in  this 
case,  you  must  first  find  that  at  tbe  very  time 
the  defendant  took  said  corn  he  took  same 
without  tbe  consent  of  tbe  owner;  second, 
that  he  took  same  with  tbe  intent  at  the  time 
to  deprive  tbe  owner  of  tbe  value  of  said  com ; 
and,  tbird,  tbat  tbe  defendant  had  tbe  intent 
at  the  time  of  the  taking  to  permanently  ap- 
propriate the  same  to  bis  own  use  and  bene- 
fit ;  and  If  on  any  of  these  issues  you  have  a 
reasonable  doubt  you  will  acquit  defendant" 
This  charge  was  covered  in  the  main  charge 
of  the  court 
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Appellant  asked  a  cbarge  on  circnmstan- 
tlal  evidence.  This  Is  not  a  case  of  circum- 
stantial evidence.  The  facts  In  the  case 
show  the  following:  Defendant  was  found 
In  prosecuting  witness'  field  stealing  com. 
Prosecuting  witness,  Clark,  fired  his  E:un  off 
when  be  found  appellant  taking  corn  in  the 
nighttime,  and  immediately  the  defendant 
walked  up  to  prosecuting  witness,  saying  that 
he  Intended  to  tell  him  about  taking  the 
com  and  pay  blm  for  it;  that  he  had  taken 
com  on  one  or  more  occasions  prior  to  this 
without  telling  him,  but  be  did  intend  sub- 
sequently to  see  him  and  pay  for  same.  This 
is  substantially  the  defendant's  statement  at 
the  time.  At  the  time  the  gun  was  fired  de- 
fendant had  about  25  ears  of  the  witness 
Clark's  corn  In  a  sack. 

Bill  of  exceptions  No.  1  shows  the  follow- 
ing :  While  the  witness  James  Clark  was  on 
the  stand  the  state  propounded  to  him  the 
following  question :  "Did  you  have  a  conver- 
sation with  the  defendant,  Foster  Booth,  aft- 
er the  taking  of  the  com,  in  which  be  said 
anything  to  you  about  pleading  guilty  In  this 
case?"  And  to  which  question  the  witness 
answered  as  follows:  "Yes;  I  had  a  conver- 
sation with  him  a  week  or  so  after  the  tak- 
ing of  the  com,  in  wbich  Foster  Booth  said 
to  me  that  he  wanted  me  to  go  down  to  Cle- 
burne and  he  would  settle  the  matter  off." 
Appellant  objected  to  this  on  the  ground 
that  the  testimony  was  wholly  immaterial, 
and  threw  no  light  upon  the  issue  In  the  case 
as  to  whether  or  not  the  defendant  had  a 
fraudulent  intent  at  the  time  of  the  taking  of 
the  com  to  appropriate  it  to  his  own  use  and 
deprive  the  owner  of  the  value  thereof,  and 
that  it  was  but  proving  a  proposition  of  the 
defendant  to  settle  the  matter  off  in  some 
way,  and  his  statement  to  ttiat  effect  would 
not  show  or  tend  to  show  any  guilt  or  guilty 
Intent  upon  his  part,  and  was  in  the  native 
of  an  offer  to  compromise.  It  may  be  true, 
as  appellant  insists,  it  shows  an  effort  to 
compromise;  but  the  converse  view  is  sug- 
gested by  the  witness'  statement  also.  This 
b61ng  true,  the  testimony  is  admissible.  Pre- 
vious or  subsequent  declarations  to  the  com- 
mission of  a  crime,  going  to  show  guilt,  are 
always  admissible,  If  made  by  the  appellant 
himself.  Of  course.  If  the  language  used  Is 
susceptible  of  construction  showing  innocence, 
appellant  is  entitled  by  argument  and  cross- 
examination  to  place  that  construction  upon 
it;  but  this  would  not  deprive  the  state  of 
the  right  to  prove  same. 

Bill  of  exceptions  No.  2  shows  that  defend- 
ant introduced  his  wife  as  a  witness  in  his 
own  behalf,  and  offered  to  show  that  on  Sun- 
day moniiug,  upon  which  he  went  down  into 
the  field  and  got  some  com  out  of  the  field 
of  Mr.  Clark  (the  prosecuting  witness  in  this 
case),  he  (defendant)  on  said  morning,  and 
just  before  he  started  from  the  bouse  down 
into  the  field  to  get  the  com,  had  a  sack  in 


his  band  and  stated  to  bis  son,  a  hoy  about 
12  years  old,  in  the  presence  of  his  wife  (the 
witness),  that  be  (defendant)  was  going  down 
in  Mr.  Clark's  field  to  get  a  feed  of  com ;  that 
be  was  out  ot  com,  and  that  he  would  go 
down  there  and  get  a  feed  for  tbe  hogs,  and 
when  he  saw  Mr.  Clark  be  would  tell  him  ot 
bis  having  gottoi  the  com  and  pay  bim  for 
it;  that  tills  conversation  occurred  a  abort 
while  before  appellant  was  arrested  for  tak- 
ing the  com  that  lie  is  prosecuted  for  taking 
in  this  case.  The  testimony  proffered  is 
clearly  self-serving  and  inadmissible,  and  tbe 
court  did  not  err  in  so  ruling. 

While  tbe  defefidant  was  on  tbe  stand,  tbe 
state,  on  cross-examination,  over  appellant's 
objection,  made  him  admit  that  he  had  writ- 
ten the  following  letter,  a  short  while  before 
this  trial,  but  after  the  alleged  theft,  to  the 
prosecutor's  brother :  "Clifton,  Texas,  2/13/- 
06.  Mr.  Geo.  Clark — Dear  Sir:  1  suppose 
you  and  Jim  are  Intending  to  do  all  you  can 
against  me  when  I  come  to  trial  on  that  com 
case.  I  Just  want  to  tell  you  that  Jim  done 
his  best  as  far  as  I  know  to  help  me  out  and 
I  believe  he  realizes  the  condition  I  was  in, 
for  I  guess  he  has  been  in  some  pretty  tight 
places  himself;  but  you  done  all  you  could 
to  sink  me  deeper.  Now,  George,  I  am  not  In 
the  habit  of  turning  a  man  In ;  but  if  things 
go  on  as  they  look  like  they  are  apt  to  I  will 
certainly  turn  you  up  for  selling  whisky,  and 
to  a  minor  besides,  which  makes  two  cases, 
instead  of  one.  Now,  there  is  no  use  in  you 
trying  to  get  around  this,  for  I  have  got  all 
the  proof  I  want.  If  you  will  look  on  tbe 
express  book,  about  February  8tb,  '06,  you 
win  find  that  you  signed  for  %  gallon  of 
whisky  from  H.  Brown  &  Co.,  of  Ft  Worth, 
and  if  you  rememt>er  you  turned  around  and 
accepted  pay  for  tbe  game,  and  if  yon  Just 
think  for  a  mommt  one  of  the  boys  that  you 
let  have  it  is  under  tbe  age  of  21  years,  wbich 
makes  two  cases  against  you.  I  hate  to  do 
anything  like  this,  but  if  everything  goes  on 
like  It  Is  I  will  certainly  stick  you.  The  beet 
way  out  of  all  this  you  probably  know.  I 
hate  to  force  a  neighbor  l)oy  into  anything, 
but  when  I  am  forced  to  do  a  thing  I  can  do 
it  with  as  good  grace  as  anybody.  Besides, 
I  have  got  to  act  under  my  attorney's  advice. 
He  told  me  to  find  out  if  you  would  do  a 
thing  like  that,  and  I  did.  Now,  if  you  and 
Jim  will  give  me  a  square  deal,  I'll  give  you 
one.  If  you  don't  want  to,  all  right  It  will 
cost  you  fifty  times  as  much  to' get  out  as  it 
win  me.  Let  me  hear  from  you  soon,  as 
court  meets  right  away.  Respectfully,  F.  A. 
Booth."  This  testimony  was  admissible  It 
clearly  indicates  that  appellant  was  trying 
to  prevent  George  Clark  (brother  of  the  prose- 
cuting witness)  from  testifying  against  bim 
in  this  case. 

There  is  no  error  in  this  record,  and  the 
Judgment  is  affirmed. 
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BIDDT  ▼.  STATE. 

(Court  of  Olminal  Appeals  of  Texas.    Feb.  20. 
1906.    Rehearing  Denied  March  20, 1908.) 

1.  COUBXB— CODHTT     OOUBTB— JURIBDICTIOW— 

Terms— Obdkb  Ttxirto  Tebus. 

Const,  art.  S,  {  29,  provides  that  the  com- 
missioners'  coart  of  any  county  may  fix  the 
time  and  number  of  terms  of  the  county  court, 
bat,  when  onoe  fixed,  they  shall  not  be  changed 
within  one  year.  Held,  that  where  the  terms 
were  fixed  February  12,  1881,  and  the  time  for 
holding  was  changed  February  10,  1885.  such 
order  will  not  be  illegal  20  years  afterwards,  and 
will  not  deprive  the  county  court  of  jurisdic- 
tion. 

2.  iNTOxicATiifo  LiQUOBS  —  Local  OmoH— 

PUBUCATION  or  RBSt7I,T  OF  ELECTION. 

An  order  for  the  publication  of  the  result 
of  a  local  option  election  may  be  entered  at  any 
time,  whether  there  had  been  a  previous  certifi- 
cate entered  by  another  county  judge  or  not. 
8.  Same— Criminal    Pbosecutions— Admissi- 

BiLiTT  or  Evidence. 

In  a  prosecution  for  violating  the  local  op- 
tion law.  It  is  not  error  to  allow  a  witness  to 
testify  to  seeing  bar  fixtures  in  the  house  where 
defendant  worked,  as  tending  to  establish  that 
he  was  selling  whisky. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  J  293.] 

4.  Sake. 

In  a  prosecution  tw  violating  the  local  op- 
tion law,  testimony  by  a  witness  that  he  saw 
a  United  States  internal  revenue  license  posted 
in  the  house  where  defendant  worked  is  admis- 
sible, as  showing  that  defendant  was  working 
for  the  person  in  whose  name  the  license  was  is- 
sued, although  witness  did  not  know  the  date 
of  the  license. 

5.  Cbixinal  Law— Appeal— Reoobd — ^Bill  or 
ExcEPTioNa— Contents. 

A  bill  of  exceptions  which  states  that  evi- 
dence is  objected  to,  bnt  which  does  not  state 
the  facts  to  be  true  upon  which  appellant  pred- 
icates his  objection,  is  defective. 

6.  WrrNBSSKS  —  Redibkot  Bxaiohation  — 
Scope. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  It  is  proper  to  permit  a  witness  to  tell 
when  and  how  he  came  to  tell  about  buying  the 
whisky,  after  defendant's  attorney  had  attempt- 
ed to  show  that  the  witness  voluntarily  informed 
on  defendant  and  that  he  was  being  paid  to 
testify. 

SEA.  Note.— For  cases  In  point,  see  Cent  Dig. 
.  90,  Witnesses,  {  1000.] 

7.  Cbiminal  Law— Appeal— Bill  or  Excep- 
tions—Contents. 

A  bill  of  exceptions  must  be  complete  with- 
in Itself,  as  the  court  will  not  look  at  evidence 
to  make  out  a  bill. 

[Eld.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  i{  2828-2833.] 

8.  Sake— Harmless  Ebror— Evidence. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  where  the  evidence  showed  that  de- 
fendant was  an  employe  in  the  only  liquor  store 
in  the  town,  admission  of  testimony  of  a  wit- 
ness that  be  saw  a  drunken  man  in  the  town, 
admitted  to  show  the  character  of  business  done 
by  defendant,  while  not  pertinent  was  not  re- 
versible error. 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
voL  15,  Criminal  Iaw,  H  3137-3143.] 

9.  Same— Becobd— Bill  or  Exceptions. 

A  bill  of  excepticms  is  defective  which  does 
not  show  how  or  wherein  the  admission  of  tes- 
timony was  prejudicial. 

[Bd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol  15,  Criminal  Law,  {|  2828-2833.] 
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10.  Saicb— Aduissibilitt  or  Evidence. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  evidence  is  admissible  to  show  what 
the  testimony  of  defendant  was  in  a  trial  in  a 
similar  prosecution  in  which  he  was  defendant 
where  he  testified  for  himself. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {§  1231-1235.] 

11.  IinoxiCATiNO  Liquors— Criminal  Pbose- 
cutions—Admissibilitt  OF  Evidence. 

In  a  prosecution  for  violatinj;  the  local  op- 
tion law,  an  examined  copy  of  the  record  of  the 
United  States  internal  revenue  collector  is  ad- 
missible' to  prove  that  defendant  had  a  license, 
without  such  copy  being  certified  by  the  collector 
or  his  deputy. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Uquors,  {{  298,  298V&.1 

12.  Same. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  an  examined  copy  of  the  record  of  the 
United  States  internal  revenue  collector  is  ad- 
mis!iible  under  the  express  provisions  of  Acts 
28th  I/eg.  p.  57,  c.  40,  art.  407a ;  bnt  the  party 
making  the  copy  may  not  testify  to  the  con- 
tents of  the  record  from  memoranda  made  by 
him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  H  298,  29SVi.1 

13.  Criminal  Law— Appeai^-Habmlesb  Eb- 
bob— Admission  or  Evidence. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  where  defendant's  employer  admitted 
tliat  he  had  an  Internal  revenue  license,  the  in- 
troduction of  inadmissible  evidence  to  prove 
that  fact  is  harmless  error. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Criminal  Law,  H  3137-3143.] 

Appeal  from  Wood  County  Court;  J.  O. 
Rouse,  Judge. 

Joe  Biddy  was  convicted  of  violating  the 
local  option  law,  and  appeals.   Affirmed. 

See  107  S.  W.  814. 

Mounts  &  Jones  and  W.  P.  Jones,  for  ap- 
pellant F.  J.  McCord,  Asst.  Atty.  Gfln.,  for 
the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  bis  pun- 
ishment assessed  at  a  fine  of  $100  and  00 
days'  imprisonment  in  the  county  jail. 

Appellant  filed  a  plea  to  the  jurisdiction  of 
Wood  county ;  the  ground  of  this  plea  being 
that  the  term  of  the  county  court  as  fixed  by 
the  commissioners'  court  was  illegal  and 
void,  and  that  by  reason  thereof  it  could  not 
try  this  appellant.  The  facts  show  that  on 
February  12,  1884,  the  commissioners'  court 
of  Wood  county  fixed  the  time  of  holding  the 
county  courts  of  Wood  county,  and  that  on 
February  10,  1883,  two  days  before  the  ex- 
piration of  one  year,  the  commissioners'  court 
changed  the  time  of  holding  said  court  dif- 
ferent from  the  time  fixed  by  the  order  of 
February  12,  1884.  To  support  appellant,  he 
relies  upon  article  6,  {  29,  of  the  Constitution 
of  this  state,  which  provides  that  the  commis- 
sioners' court  of  any  county,  having  fixed  the 
time  and  numbers  of  terms  of  the  county 
court,  shall  not  change  the  same  again  until 
the  expiration  of  one  year.  The  order  chan- 
ging the  time  for  holding  said  courts  occurred 
over  20  years  ago.  If  it  was  an  illegal  order, 
as  far  as  changing  the  term  for  the  first 
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year  thereafter,  certainly  it  conid  not  be  an 
lll^al  order  20  years  thereafter,  since  said 
order  has  never  been  changed  as  far  as  this 
record  shows.  We  hold  that  there  Is  no 
merit  In  appellant's  contention. 

Bill  of  exceptions  No.  2  sho-ws  that  it  was 
agreed  that  the  minutes  of  the  commissioners' 
court  of  Wood  connty  has  entered  therein  the 
following  order:  "Be  It  remembered  that 
the  order  of  the  c<»nmls8loners'  court  of 
Wood  county,  Tex.,  made  and  entered  on  the 
18th  day  of  April,  A.  D.  1903,  declaring  the 
result  of  local'  option  election  held  in  Wood 
connty  on  7th  day  of  March,  A.  D.  1903,  to 
determine  whether  or  not  the  sale  of  intox- 
icating liquors  should  be  prohibited  In  said 
Wood  comity,  and  prohibiting  the  sale  of  such 
liquors  in  said  county,  duly  published  for  four 
successive  weeks  in  a  pewspaper  in  said 
Wood  county,  to  wit,  the  Wood  County  Dem- 
ocrat, which  said  newspaper  was  selected  by 
me  for  the  publication  of  said  order;  the 
dates  of  said  publication  being  as  follows: 
April  2d,  9th,  16th,  23d,  and  30th.  Thto  en- 
try was  made  by  me,  A.  A.  Snow,  county 
judge  of  Wood  county,  and  attested  by  the 
county  clerlr  this  May  6,  A.  D.  1903.  A.  A. 
Snow,  C3ounty  Judge."  We  have  held  that 
this  order  can  be  entered  by  either  county 
Judge;  that  it  matters  not  whether  there 
had  been  a  previous  certificate  entered  by 
another  county  Judge  or  not.  It  can  be  en- 
tered at  any  time.  If  the  first  certificate  is 
valid,  then  it  coald  be  no  harm  in  Introduc- 
ing the  second.  If  the  first  was  invalid,  then 
it  would  be  necessary  to  introduce  the  sec- 
ond. See  Crockett  v.  State,  40  Tex.  Cr.  B. 
178,  ^  S.  W.  892. 

■  There  was  no  error  in  permitting  the  wit- 
ness R.  C.  Thomas  to  testify  about  seeing  bar 
fixtures  in  the  house  where  defendant  work- 
ed, as  shown  by  bill  of  exceptions  No.  6. 
These  are  circumstances  more  or  less  cogent 
to  establish  the  fact  that  appellant  was  sell- 
ing whisky. 

Bill  of  exceptions  No.  7  complains  that  the 
state  was  permitted,  over  appellant's  objec- 
tion, to  prove  by  the  witness  K.  C.  Thomas 
that  he  saw  United  States  internal  revenue 
license  posted  up  in  the  house  where  defend- 
ant worked,  and  where  the  sale  is  alleged 
to  have  occurred;  that  the  license  was  in 
the  name  of  W.  B.  Roberts.  He  testified, 
however,  he  did  not  know  what  year  this 
license  was  for,  nor  the  date  of  same.  Ap- 
pellant objected  to  this  testimony  on  the 
ground  that  same  was  Irrelevant  and  sec- 
ondary evidence;  that  the  license  Itself  was 
the  best  evidence.  The  testimony  was  ad- 
missible; the  proof  showing  that  appellant 
was  working  for  the  man  Roberts  in  whose 
aatae  the  license  appeared  to  have  been  is- 
sued. The  fact  that  he  did  not  know  the  date 
would  weaken  the  effect  and  force  of  the  tes- 
timony, but  certainly  would  not  render  the 
testimony  inadmissible. 

While  the  state's  witness  R.  0.  Thomas 
was  upon  the  stand,  he  was  asked  the  fol- 


lowing question  by  the  state's  attorney: 
"State  when  and  how  you  come  to  tell  abont 
buying  the  whisky  in  this  case  from  Joe  Bid- 
dy, and  to  whom  you  told  the  same."  He 
replied:  "Tbe  first  time  I  ever  told  about 
this  matter  was  at  WImisboro,  Tex.  Mr. 
E.  W.  Womell,  a  deputy  sheriff,  came  to  my 
house  with  a  subpcena  for  me.  I  was  snb- 
p<enaed  to  go  before  O.  M.  Houston,  justice' 
of  the  peace,  at  Wlnnsboro.  He  swore  me," 
and  I  then  told  him  about  buying  the  whisky 
from  Joe  Biddy.  I  told  him  that  I  bought 
one  drink  of  whisky."  Appellant  objects  t» 
this  testimony  on  the  ground  that  it  was  im- 
material and  Irrelevant,  hearsay,  and  not 
admissible  for  any  purpose;  that  it  was  a 
transaction  and  statement  which  was  made 
when  the  defendant  was  not  present,  and 
therefore  the  same  was  not  admissible  for 
any  purpose ;  because  It  was  wrong  and  im- 
proper to  attempt  to  corroborate  and  to  sus- 
tain a  witness  In  this  manner,  and  under 
the  circumstances  of  this  case;  because  it 
was  an  attempt  to  bolster  up  a  witness  who 
had  not  been  impeached.  Appended  to  the 
bUl  is-  the  following  explanation:  "This  tes- 
timony was  admitted  on  redirect  examination 
of  the  defendant,  and  after  Ihe  defendant's 
attorney  had  attempted  to  show  that  the  wit- 
ness had  voluntarily  come  up  and  Informed 
on  the  defendant,  and  after  they  had  tried  to 
show  that  the  witness  was  being  paid  to' tes- 
tify, and  after  the  defense  on  cross-examina- 
tion had  required  the  witness  to  tell  when 
and  where  It  was  he  first  told  about  buying 
the  whisky."  In  the  first  place,  the  bill  is 
defective  in  not  stating  the  facts  to  be  tme 
upon  which  appellant  predicates  his  objec- 
tion, bnt  merely  states  an  objection.  Objec- 
tioD  to  the  testimony  Is  not  a  certificate  of 
the  judge  that  said  objection  Is  true.  In  the 
second  place,  if  the  objections  were  well  tak- 
en to  the  testimony,  or  If  the  ground  of  the 
objection  had  been  c«rtifled  as  true,  still, 
under  the  explanation  to  the  bill,  we  think 
all  of  appellant's  criticisms  on  the  testimony 
were  disposed  of  by  said  explanation. 

Bill  of  exceptions  No.  10  shows  that  while 
the  state's  witness  'Virgil  Greer  was  upon  the 
stand,  over  appellant's  objection,  he  testi- 
fied to  the  following:  "I  was  in  the  town  of 
Elberta  one  time,  and  saw  some  boxes  of 
whisky  put  off  of  the  train  for  W.  B.  Roberts. 
There  were  several  of  these  boxes.  Th^ 
were  marked  to  W.  B.  Roberts.  After  the 
boxes  were  put  off  of  the  train  Joe  Biddy, 
appellant,  carried  the  boxes  over  to  the 
store  where  he  was  at  work.  I  helped  him 
carry  these  boxes.  There  were  eight  quart 
bottles  in  each  box.  This  whisky  was  Nelson 
county  whisky."  Various  objections  are 
urged  to  this  testimony,  to  wit:  Because  said 
testimony  was  inunaterlal  and  Irrelevant,  and 
had  no  bearing  on  the  charge  against  aivel- 
lant;  because  the  testimony  shows,  if  any 
whisky  was  sold.  It  was  known  as  "Bonnie 
Rye  whisky";  there  was  no  date  shown  aa 
to  when  said  whisky  was  delivered  at  Elber- 
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ta;  w«ald  throw  no  light  on  the  case,  and 

was  calculated  to  injure  appellant  This  bill 
Is  approred,  with  tbla  statement:  "This  tes- 
timony was  admitted  for  the  purpose  of  show- 
ing the  character  of  business  done  by  the 
defendant  in  Blberta,  Wood  county,  Tex.; 
the  evidence  showing  that  he  had  the  only 
business  honse  In  Elberta,  and  that  the  ship- 
ments of  whisky  were  received  by  him 
through  his  agent,  Joe  Biddy,  at  Elberta." 
As  stated  above,  objections  to  testimony  are 
□ot  certificates  to  the  fact  that  the  objections 
are  well  taken.  The  bill  Is  totally  defective 
In  this  respect  The  Judge  does  not  certify 
that  the  testimony  Is  material,  or  that  it  in- 
jures appellant  The  bill  does  not  show  how 
or  wherein  It  is  Immaterial  or  injurious.  The 
bill  must  be  complete  within  itself.  We  will 
not  look  at  evidence  to  make  out  a  bill.  Un- 
der the  statement  of  the  county  Judge,  bow- 
ever,  we  can  readily  see  that  the  testimony 
was  admissible. 

Bill  of  exceptions  No.  11  shows  that  the 
state's  witness  Virgil  Greer  testified,  over  ap- 
IJellant's  objection:  "Yes;  1  saw  a  drunk 
man  In  the  town  of  Elberta  some  time  during 
Christmas,  1906."  Appellant  objects  to  this 
testimony  because  tbe  same  Is  Immaterial 
and  irrelevant  calculated  to  Injure,  and  was 
not  admissible  for  any  purpose;  that  said 
testimony  is  not  shown  to  be  connected  with 
this  case  In  any  way;  that  the  time  said 
witness  saw  said  drunk  man  was  some  time 
prior  to  date  of  the  offense  as  testified  to  by 
tbe  witness  R.  C.  Itiomas.  This  bill  Is  ap- 
proved, with  this  explanation:  "The  testl- 
)nony  was  admitted  for  the  purpose  of  show- 
ing the  character  of  business  done  by  the  de- 
fendant; tbe  evidence  showing  that  the  de- 
fendant was  an  employe  of  W.  B.  Roberts, 
and  that  Roberts'  store  was  the  only  store  in 
Elberta,  and  that  the  defendant,  as  agent 
for  W.  B.  Roberts,  had  received  shipments  of 
whisky  in  the  town  of  Elberta,  and  that  he 
bad  carried  the  whisky  over  to  the  house,  and 
had  opened  it  up,  several  cases  at  a  time." 
It  will  be  seen  from  an  inspection  of  the 
above  bill  that  it  does  not  certify  when  the 
witness  was  drunk,  or  whether  be  was  In  ap- 
pellant's bouse,  but  does  certify  that  he  had 
the  only  whisky  shop  In  the  town ;  and,  while 
we  do  not  think  the  testimony  was  pertinent 
it  was  not  such  error  as  would  authorize  a 
reversal  of  this  case.  If  it  was  not  connect- 
ed with  appellant  at  all,  the  Jury  could  not 
rationally  charge  it  up  to  appellant — the  fact 
of  a  man  being  drunk  there.  If  it  was  con- 
nected with  appellant's  concern,  it  might  be 
inadmissible ;  but  the  bill  is  totally  defective 
In  not  showing  bow  or  wherein  it  was  prej- 
ndiclaL 

Bill  No.  12  shows  the  following:  A.  J. 
Britton,  in  behalf  of  tbe  state,  was  permitted 
to  testify  that  he  heard  the  defendant  Joe 
Biddy,  testify  In  the  case  of  State  of  Texas  v. 
Joe  Biddy,  canse  No.  3,065,  In  this  court  yes- 
terday [108  S.  W.  692].  "I  heard  him  say 
that  be  understood  that  there  were  United 


States  Internal  revenue  license  posted  np  In 
the  place  where  he  worked  at  Elberta.  He 
said  that  he  did  not  know  the  kind  of  license 
they  were.  That  was  a  different  case  from 
this,  that  I  heard  him  testify  in."  Appellant 
objected  to  this  on  the  ground  that  It  was  ir- 
relevant and  immaterial,  calculated  to  injure, 
because  it  made  the  defendant  give  evidence 
against  himself,  that  he  did  not  testify  in 
tbis  cause  at  all,  and  it  was  not  proper  to  in- 
troduce the  testimony.  This  bill  is  allowed, 
with  the  following  qualification:  "Just  pre- 
ceding the  trial  of  this  case,  case  No.  3,005 
was  tried  against  the  defendant  and  In  that 
case  the  defendant  voluntarily  took  the  stand 
and  was  sworn  at  the  request  of  his  counsel, 
and  testified  that  he  was  the  agent  and  em- 
ploy© of  W.  B.  Roberts  at  Elberta,  Tex.,  in 
Wood  county,  and  that  shipments  of  whisky 
had  come  to  W.  B.  Roberts  at  Elberta,  Tex., 
and  that  be,  as  agent  of  W.  B.  Roberts,  had 
taken  charge  of  said  whisky  and  carried  the 
same  to  the  place  of  business,  and  had  open- 
ed up  the  packages  containing  whisky."  This 
testimony  was  admissible. 

Bill  of  exceptions  No.  IS  shows  the  follow- 
ing: While  the  witness  A.  3.  Britton  was  on 
the  stand  testifying  In  behalf  of  the  state,  he 
stated:  "I  am  acquainted  with  F.  B.  Hunt 
who  is  the  United  States  internal  revenue 
collector  for  the  Fourth  district  of  Texas.  I 
have  examined  the  books  of  the  collector  of 
internal  revenue  for  the  United  States  for 
the  Fourth  district  of  Texas.  1  made  this 
examination  about  the  25th  day  of  March, 
1007.  The  books  of  tbe  United  States  rev- 
enue collector  show  that  W.  B.  Roberts  has 
license  as  a  retail  liquor  dealer  for  the  town 
of  Elberta,  Wood  county,  Tex.,  which  will  ex- 
pire on  July  1,  1907.  I  made  a  memorandum 
of  those  entries  and  have  it  here  in  this  book. 
My  book  here  contains  a  copy  of  what  the 
revenue  collector's  book  shows.  I  did  not 
get  the  number  of  tbe  license."  Appellant 
objected  to  this  testimony  on  the  ground  that 
same  was  Irrelevant  and  Immaterial ;  that 
said  witness  was  not  testifying  to  the  correct- 
ness of  an  examined  copy  of  the  records  of 
the  internal  revenue  collector's  office,  but  a 
memorandum  made  by  tbe  witness  himself; 
because  neither  the  revenue  collector,  nor 
any  one  for  him,  is  sliown  to  have  made  any 
copy  of  the  page  of  the  record  kept  by  said 
collector;  because  It  is  not  shown  that  the 
collector,  or  any  one  for  him,  has  certified 
to  the  correctness  of  the  record ;  because  It  is 
not  shown  that  the  collector,  or  any  one  for 
him,  was  present  when  tbe  witnees  made  the 
examination ;  because,  if  said  testimony  was 
admissible  at  all,  the  memorandum  made  by 
the  witness  would  be  admissible,  and  not  his 
testimony  about  what  said  memorandum  con- 
tained. This  bill  is  approved,  with  this  quali- 
fication: "That  the  witness  stated  he  had 
examined  books  of  the  Internal  revenue 
collector,  and  that  the  record  he  was  tes- 
tifying from  was  made  by  bim  from  the 
Internal  revenue  collector's  books;    and  the 
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state  further  showed  that  the  defendant 
had  revenue  license  posted  In  his  bouse 
at  Elberta,  Tex.,  and  this  evidence  was 
admitted  for  the  purpose  of  showing  the 
date  of  the  license  already  to  have  been 
proven  that  was  posted  In  his  place  of 
business,  and  the  evidence  farther  showed 
that  a  subpoena  had  been  served  on  the  de- 
fendant to  produce  the  license."  This  testi- 
mony was  admissible.  Article  407a,  c.  40,  p. 
57,  of  the  Acts  of  the  28th  Legislature,  reads 
as  follows:  "In  prosecutions  under  the  pro- 
visions of  this  act  an  examined  copy  of  the 
entries  on  the  books  of  the  Internal  revenue 
collector  showing  that  the  United  States  In- 
ternal revenue  llqupr  or  malt  license  has  been 
issued  to  the  person  or  persons  charged  with 
violating  the  provisions  of  this  act  stiall  he 
admissible  in  evidence,  and  shall  be  held  to  be 
prima  facie  evidence  that  such  person  or  per- 
sons has  paid  the  United  States  special  tax 
as  a  seller  of  spirituous  or  malt  liquors,  and 
shall  be  held  to  be  prima  fade  proof  that  the 
person  or  persons  paying  such  tax  are  en- 
gaged In  selling  Intoxicating  liquors."  It  will 
be  seen  from  an  examination  of  the  statute 
last  cited  that  an  examined  copy  from  the 
books  of  the  Internal  revenue  collector  Is  ad- 
missible In  evidence.  This  proposition  was 
laid  down  by  this  court  In  Gersteman  v.  State, 
35  Tex.  Cr.  R.  318,  88  S.  W.  357,  and  approved 
in  Ivuclo  V.  State,  35  Tex.  Cr.  R.  320,  33  S. 
W.  358,  Gerstenkom  v.  State,  38  Tex.  Cr.  R. 
621,  44  S.  W.  503,  and  Maddox  v.  State  (Tex. 
Cr.  App.)  55  S.  W.  832. 

However,  we  note  appellant  cites  the  case 
of  Goble  V.  State,  42  Tex.  Cr.  R.  501,  60  S.  W. 
968,  to  support  his  insistence,  wherein  we 
held  that  "it  is  not  permissible  for  a  witness, 
except  the  revenue  collector,  to  make  a  copy 
from  his  books  and  testify  as  to  such  copy. 
Either  the  collector's  hooks,  or  a  certified 
copy  of  the  books  made  by  the  collector  or  his 
deputy,  duly  authenticated,  is  admissible  as 
evidence  of  the  contents  of  said  books."  The 
Ooble  Case  cites  the  Gersteman  Case  above 
cited,  but  goes  much  further  than  said  case, 
and  in  fact  goes  contrary  to  the  statute.  The 
statute  does  not  demand  that  you  get  a  certi- 
fied copy  from  the  collector,  and  the  Goble 
Case,  in  this  respect,  is  at  variance  with  all 
the  decisions  of  this  court.  It  follows,  there- 
fore, to  that  extent  It  Is  overruled.  The  stat- 
ute does  not  say  a  certified  copy,  but  an  ex- 
amined copy :  and  many  decisions  might  be 
added  to  those  cited  above,  sustaining  the 
wording  of  the  statute,  and  authorizing  any 
one  to  make  an  examined  copy  and  testify 
to  same.  We  note  appellant's  counsel,  among 
other  objections,  Insists  that  the  memoran- 
dum Itself  Is  admissible,  and  not  his  testi- 
mony about  what  said  memorandum  contain- 
ed. The  statute  authorizes,  after  proof  of 
the  fact  that  the  copy  has  been  verified  by 
the  witness,  the  introduction  of  the  "exam- 
ined copy"  In  the  trial  of  a  local  option  case. 
This  last  objection  of  appellant  is  correct. 
The  examined  copy  must  be  introduced,  and 


not  the  testimony  of  the  witness.  The  state 
must  first  lay  a  predicate  by  showing  it  is 
an  examined  copy,  and  then  introduce  said 
examined  copy  to  the  Jury  as  evidence^  In 
other  words,  it  is  a  copy  that  is  evidence,  and 
not  the  witness'  recollection  of  the  copy. 

We  note,  however,  by  an  examination  of 
the  record  in  this  case,  that  the  court  did  not 
charge  the  statute  quoted  above,  or,  in  other 
words,  did  not  tell  the  Jury  that  an  exam- 
ined copy  would  be  prima  facie  evidence  of 
the  fact  that  he  was  selling  Intoxicating  liq- 
uor. Therefore  we  are  confronted  with  the 
further  statement  that  inadmissible  testimony 
was  introduced,  and  from  this  the  question 
arises:  Is  it  sufDcient  to  authorise  a  re- 
versal of  this  case?  We  bold  not  The 
proof  in  this  case  shows  that  appellant  ad- 
mitted he  had  internal  revenue  license,  or 
rather  appellant's  employer  admitted  he  had 
Internal  revenue  license.  Therefore  to  permit 
the  county  attorney,  Brltton,  to  testify  that 
he  had  said  license,  as  shown  by  the  above 
bill,  while  hearsay  testimony,  was  not  of  that 
character  that  could  or  would  prejudice  the 
rights  of  appellant  in  this  case. 

Accordingly  we  hold  that  the  Judgment  of 
the  lower  court  must  be  afiSrmed;  and  It  ia 
so  ordered. 


BIDDY  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  26b 
1008.    Rehearing  Denied  March  20,  1908.) 

Cbiminai:,  Law— New  Tbial— Newly  Dibcov- 

kbed   evidenci— du.ioence. 

A  new  trial  in  a  criminal  prosecution  will 
not  be  granted  for  newly  discovered  evidence, 
where  it  appears  that  such  evidence  is  prob- 
ably not  true,  in  the  light  of  the  record,  and 
that  there  was  no  showing  of  diligence  to  pro- 
cure it,  or  that  it  could  not  have  been  procured 
by  the  exercise  of  ordinary  diligence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  iS  2318-2323,  2336.1 

Appeal  from  Wood  County  Court;  J.  O. 
Rouse,  Judge. 

Joe  Biddy  was  convicted  of  violating  the 
local  option  law,  and  appeals.    Affirmed. 

Mounts  ft  Jones  and  Wiley  Jones,  for  ap- 
pellant F.  J.  McCord,  Asst  Atty.  Gen.,  for 
the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  punish- 
ment assessed  at  a  fine  of  $100  and  60  days' 
imprisonment  In  the  county  Jail. 

This  is  a  companion  case  to  Joe  Biddy  r. 
State  (No.  4,114)' 106  S.  W.  689,  this  day  de- 
cided. The  only  question  in  this  ease,  as  we 
view  the  record,  not  in  the  other,  is  the  ques- 
tion of  newly  discovered  evidence.  The  rec- 
ord shows  that  the  court  charged  on  alibi. 
Appellant  had  witnesses  supporting  this 
theory  of  defense,  and  the  accumulated  testi- 
mony, In  the  first  place,  is  not  probably  true, 
in  the  light  of  the  record;  and,  in  the  second 
place,  no  diligence  was  shown  to  procure  this 
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testtmony,  nor  tbat  the  Bame  conld  not  hsTe 
been  procured  by  the  exercise  of  ordinary 
diligence. 
The  Judgment  Is  afBrmed, 


BANKS  T.  STATE. 

(Court  of  Oriminal  Appeals  of  Texas.    Feb.  12, 

1908.    Rehearing  Denied  March  20,  1908.) 

1.  ORnnnAi.  Law— REOEFrioit  of  Btidkrob— 
CoNDiTioNAi.  Admission. 

On  a  trial  for  homicide,  it  was  not  error  to 
admit  evidence  of  a  conversation,  at  which  de- 
fendant was  not  present,  wherein  a  party  stat- 
ed that  decedent  bad  accused  bis  boy  of  stealing 
a  coat,  and  if  he  did  not  take  it  back  he  intend- 
ed to  kill  him,  where  the  condition,  which  was 
falfilled,  was  imposed  that  a  conspiracy  between 
snch  party  and  defendant  to  take  decedent's 
life  be  shown. 

TEA.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  14,  Criminal  Law,  H  1611,  1612.] 

2.  Samk  —  iNSTRuonONs  —  Wmqht  of  Evi- 
dence. 

A  charge  that  the  testimony  of  a  witness 
as  to  what  he  heard  another  witness  testify  to 
before  the  examining  court  was  not  criminative 
evidence  against  defendant,  and  must  be  con- 
sidered only  as  It  might  bear  on  the  credibility 
of  that  witness,  enfficiently  stated  the  law,  and 
was  not  calculated  to  impress  the  jury  that  the 
court  thought  the  testimony  of  the  witness  was 
entitled  to  weight  in  determining  the  credibility 
of  the  other  witness. 

[Eld.  Kbte.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  |§  1732-1748.] 

8.  Homicide— Evidence— SuFFiciKNCT— Ques- 
tion FOB  Jury. 

Evidence,  on  a  trial  for  homicide,  held  suf- 
ficient to  warrant  submitting  to  the  jury  the 
law  of  principals. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di)t. 
vol.  26,  Homicide,  |  573.] 

4.  Sake — Pabties  to  Offenses— Pbincipals. 
Where  one  entered  into  a  conspiracy  with 
others  to  take  decedent's  life,  and  thereafter, 
acting  with  one  of  them,  killed  decedent,  or  was 
present  at  the  time  one  of  such  others  killed  de- 
cedent, and  in  any  way  aided  him  or  encouraged 
him,  he  would  be  guilty  as  a  principal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  {i  48-51.] 

C  Same— Evidence— Sufficienct. 

Evidence,  on  a  trial  for  homicide,  held  to 
support  a  conviction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  Si  482-493.] 

Appeal  from  District  Court,  San  Jacinto 
County;    L.  B.   Hlghtower,   Judge. 

Tom  Banks  was  convicted  of  an  unlawful 
bomicide,  and  he  appeals.    Affirmed. 

Dean,  Humphrey  &  Powell,  for  appellant. 
F.  J.  McCord,  Asst  Atty.  Oen.,  for  the  State 

DAVIDSON,  P.  J.  AiH>ellant  was  charged 
with  killing  J.  L.  Palmer;  his  punishment 
being  assessed  at  life  imprisonment  in  the 
penitentiary. 

The  witness  Whitley  testified,  as  to  the 
facts  ot  the  killing:  That  Just  before  the 
killing  of  Palmer  be  beard  a  conversation 
between  Tom  Banks  (appellant),  John  Crabb, 
and  Dollve,  In  which  Doiivesaid:  "Boys,  there 
is  one  or  two  things  we  have  got  to  do.  We 
have  either  got  to  kill  old  man  John  Palmer, 


Ous,  and  Buddy,  or  we  will  have  to  move." 
And  John  Grabb  said ;  "By  God,  we  will  not 
move.  We  are  the  boys  that  can  do  the 
work;"  Tbat  they  were  standing  then  about 
the  middle  of  Dolive's  store.  Dollve  and 
Crabb  were  brothers-in-law.  The  witness 
had  gone  in  there  to  purchase  some  meal. 
The  same  witness  testified  that  he  had  a 
conversation  with  John  Crabb,  In  which 
Crabb  stated:  "Buddy  [referring  to  decedent] 
was  getting  too  Ood  damned  smart.  He 
accused  my  boy  of  stealing  a  coat."  And 
If  he  did  not  take  It  back,  by  Ood,  be  intend- 
ed to  kill  him.  That  this  conversation  oc- 
curred a  short  time,  perhaps  four  or  five 
days,  before  the  conversation  previously  re- 
ferred to  as  having  occurred  in  the  store, 
where  Dollve^  Crabb,  and  appellant  were. 
The  previous  conversation  Is  again  testified 
to  In  this  shape:  That  Dollve  said  to  John 
Crabb,  In  the  presense  of  appellant:  "Boys, 
there  la  one  of  two  things  we  have  got  to  do. 
We  have  got  to  kill  old  man  Palmer,  Ous, 
and  Buddy,  or  we  will  have  to  move."  John 
Crabb  said:  "By  God,  we  will  not  move.  We 
are  the  ones  that  can  do  It,  ain't  we,  Tom?' 
Tom  (appellant)  did  not  say  anything  that 
the  witness  heard.  The  witness  Sheppard 
was  In  company  with  Whitley,  but  did  not 
hear  the  conversation — he  having  stopped 
out  In  front  of  the  store — but  saw  the  par- 
ties standing  back  there.  The  witness  Gates 
testified  a  few  days  before  the  homicide  de- 
fendant. Tom  Banks,  told  him  that  he  bad 
found  "that  Buddy  was  a  God  damned  ras- 
cal, and  if  he  wanted  to  he  could  go  and 
tell  him  so."  He  further  testified  there  was 
some  trouble  between  appellant  and  deceased. 
This  witness  further  testified:  "I  can't  im- 
agine why  Tom  Banks  would  have  started 
such  a  mess.  Him  and  Buddy  Palmer,  dur- 
ing the  whisky  times  don-n  there,  had  been 
average  good  friends.  I  said:  'My  good- 
ness! it  seems  to  me.  Banks,  I  could  not 
talk  that  way.'  And  be  said:  'Tou  can  go 
and  tell  him.'  Tom  remembers  it"  The 
witness  Standley  stated  that  deceased  was 
standing  in  front  of  McGar's  store,  about 
10  feet  from  the  gallery,  when  the  witness 
first  saw  him  after  the  gun  fired.  Deceased 
went  toward  the  house,  came  inside  where 
witness  was,  and  said  John  Crabb  had  shot 
him  and  he  was  going  to  die.  Deceased  Im- 
mediately fell,  and  lived  foar  or  five  minutes. 
This  witness  described  the  wonnd.  Wyatt 
testified  that  he  was  standing  about  10  feet 
from  Dolive's  store  when  the  gun  fired; 
looked  In  and  could  see  Tom  Banks  and  John 
Crabb.  They  were  down  by  the  window  on 
the  side  next  to  McGar's  store.  Tbe^r  were 
near  a  window ;  that  Is,  Jphn  Crabb  and  Tom 
Banks.  When  the  gun  fired  he  could  see 
the  smoke;  could  see  it  outside.  "It  was 
about  four  feet  from  the  window.  After  the 
shot  fired  I  went  from  there.  After  the  shot 
I  looked  and  saw  Bill  Smith.  He  came  to 
the  front  door,  and  Banks  and  John  Crabb 
were  back  up  near  the  window.    Smith  was 
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along  np  towards  the  door.  To  my  best 
recollection  Crabb  had  a  gun.  Both  were 
Htanding  there  abont  two  feet  apart  I  went 
from  there  to  McOar's  store."  There  Is  quite 
a  lot  of  testimony  going  to  show  that  the 
shot  was  flred  from  the  west  window  of  Do- 
lire's  store  through  the  window  at  a  polBt 
where  one  of  the  window  panes  was  out,  and 
the  testimony  seems  to  be  practically  that 
there  were  only  three  parties  In  the  store 
at  the  time  of  the  shooting — Smith,  appellant, 
and  Crabb;  and  the  state's  evidence  places 
Crabb  and  appellant  together  at  the  window 
immediately  after  the  gun  flred,  with  Smith 
near  the  front  part  of  the  store,  and  the  in- 
dications from  the  testimony  inferentlally 
are  that  Crabb  flred  the  shot.  There  was 
considerable  testimony  of  a  more  or  less  im- 
peaching character.  The  witness  Smith  was 
placed  upon  the  stand,  but  did  not  seem  to 
know  anything,  and  evidence  was  introduced 
showing  that  his  statement  at  examination 
trial  or  coroner's  inquest  was  materially  dif- 
ferent from  what  it  was  upon  this  trial. 

Bill  of  exceptions  was  reserved  to  the  in- 
troduction of  some  of  the  testimony  of  the 
witness  Whitley.  Perhaps  it  la  better  to 
copy  enough  of  the  bill  to  make  it  intelli- 
gible: "'Q.  Now,  some  time  before  the  kill- 
ing did  you  have  a  talk  with  John  Crabb? 
Did  you  hear  John  Crabb  make  any  re- 
mnrks  abont  Buddy  Palmer?  A.  I  did,  sir. 
Q.  Where  were  you  at  that  time?  A.  I  was 
ill  his  store.  Q.  What  did  he  say?  A.  He 
snld:  "Buddy  was  getting  too  God  damn 
smart.  He  accused  his  boy  of  stealing  a 
coat,  and  if  he  did  not  take  it  back,  by  God, 
lie  intended  to  kill  him."  Q.  About  how 
long,  how  many  days,  was  that  before  Bud- 
dj'  Palmer  was  killed?  A.  I  could  not  be 
exact  about  that,  but  It  could  not  have  been 
ovpr  10  or  15  days.  Q.  What  was  It  John 
Crabb  said  Buddy  had  been  accusing  his  boy 
of?  A.  Stealing  a  coat.'  The  defendant  on 
cross-examination  asked  of  said  witness 
whether  defendant,  Tom  Banks,  was  present 
at  the  time  and  place  of  said  alleged  conver- 
sation between  the  witness  and  said  Crabb, 
to  which  said  witness  replied  that  the  de- 
fendant, Tom  Banks,  was  not  present,  where- 
upon the  defendant  moved  the  Court  to  ex- 
clude said  testimony  on  the  ground  that  the 
sttitement  of  said  J.  !>.  Crabb  was  not  made 
In  the  presence  of  defendant,  and  not  shown 
to  be  by  Ills  authority  or  pursuant  to  any 
agreement  entered  Into  between  the  said 
Crabb  and  defendant  to  take  the  life  of  the 
deceased,  J.  L.  Palmer,  was  immaterial,  and 
inadmissible  in  evidence."  The  court  over- 
ruled the  exception,  and  the  testimony  was 
allowed  to  remain  before  the  jury  on  the 
promise  and  undertaking  of  the  state  there- 
after to  show  by  other  testimony  tliat  the 
defendant  and  the  said  Crabb  had  entered 
into  a  conspiracy  to  take  the  life  of  the 
deceased.  This  condition  is  shown,  and  the 
acting  togethier  by  the  parties  was  suflBcient- 
■ly  ubown,  an^  no  error  is  made  to  appear. 


The  court  gave  the  following  instruction: 
"You  are  further  instructed  that  the  testi- 
mony of  the  witness  F.  O.  Fuller  as  to  what 
he  testified  he  heard  the  witness  W.  A.  J. 
Smith  testify  to  before  the  examining  court, 
soon  after  the  killing  of  J.  L.  Palmer,  as  to 
the  place  or  ftosltlon  the  defendant  was  at 
in  the  store  of  Dolive  at  the  time  the  fatal 
shot  was  fired,  and  as  to  where  the  gun  was 
fired,  was  allowed  to  go  before  you,  not  as 
criminative  evidence  against  the  defendant, 
but  for  the  bearing  It  might  have  upon  the 
credibility  of  the  said  W.  A.  J.  Smith  as  a 
witness  in  this  case,  and  must  not  be  ctm- 
sldered  by  the  Jury  for  any  purpose,  except 
as  the  said  testimony  may  bear  upon  the 
credibility  of  the  said  witness  Smith."  This 
charge  Is  criticised  as  being  on  the  weight  of 
evidence,  and  calculated  to  Ipipi'ess  the  jury 
with  the  belief  that  the  court  thought  the 
testimony  of  Fuller  was  entitled  to  weight 
by  then  In  determining  the  credibility  of 
Smith.  We  believe  this  charge  sufficiently 
states  the  law  and  is  In  accordance  with 
prior  decisions  of  this  court  See  Winn  v. 
State,  34  Tex.  Cr.  R.  37,  28  S.  W.  807;  Dean 
V.  State  (Tex.  Cr.  App.)  77  S.  W.  803,  and 
Elklns  V.  State  (Tex.  Cr.  R.)  87  S.  W.  149. 

The  court  Instructed  the  jury  with  regard 
to  principals,  which  was  objected  to  becausn 
there  was  no  evidence  warranting  the  sub- 
mission to  the  jury  of  the  question  of  prin- 
cipals. Also  the  court  charged  the  jury: 
"Any  person  who  advises  or  agrees  to  the 
commission  of  an  ofFense,  and  who  is  pres- 
ent when  the  same  is  committed,  is  a  prin- 
cipal thereto,  whether  he  aids  or  not  in  the 
Illegal  act"  The  main  attack  upon  the 
court's  charge,  in  regard  to  the  law  of  prin- 
cipals, is  that  the  evidence  did  not  justify  the 
submission  of  that  theory.  We  have  already 
stated  some  of  the  principal  features  of  the 
facts  relied  upon  by  the  state,  and,  in  ad- 
dition, we  might  further  state  that  Doltve 
and  Crabb  were  seen  going  together,  the 
morning  preceding  the  killing,  to  Dollve's 
store,  one  of  them  having  a  gunr  that  subse- 
quently, on  the  same  morning,  appellant  went 
to  the  store,  and  some  20  or  30  minutes  prior 
to  the  homicide  Dolive  went  over  to  the  resi- 
dence of  Dr.  Aden  to  answer  a  call  over  long- 
distance telephone,  leaving  Smith,  Crabb, 
and  appellant  In  the  store ;  that  Smith  says 
he  was  up  on  the  gallery.  Other  witnesses 
place  blm  on  the  Inside  of  the  store,  but  he 
also  places  appellant  separated  from  Crabb. 
but  did  not  know  who  flred  the  shot,  and  In 
fact  all  of  his  answers  before  the  Jury  indi- 
cated that  he  did  not  know  anything  about 
It,  particularly,  one  way  or  the  other.  But 
It  is  further  In  evidence  that  deceased  was 
killed  by  a  gun  discharged  from  this  window; 
that  the  gun  was  there  in  the  store,  and  was 
carried  back  by  one  of  the  witnesses  and 
placed  on  the  bed;  that  one  barrel  had  re- 
cently been  discharged,  and  the  other  was 
clean.  By  one  of  the  witnesses  It  appears, 
also,  that  as  the  shot  flred  he  looked  up,  be- 
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Ins  In  front  of  DoIIve's  store,  and  saw  appel- 
lant and  Crabb  together  bent  down  at  the 
window  tbroogb  which  the  shot  had  been 
And.  Tbere  Is  mnch  testimony  showing  that 
tlw  gun  was  discharged  from  this  window, 
and  about  smoke  being  Jnst  ontslde  and  In- 
side of  the  hoase,  and  other  qneetlons  of  that 
sort;  and  It  was  also  shown  that  these  par- 
ties remained  in  that  boose  pretty  mnch  the 
balance  of  the.  day — of  course,  appellant  be- 
ing one  of  the  parties  In  the  honse.  They  ex- 
ercised sufficient  discretion  not  to  talk  or  say 
anything  about  the  shooting.  If  this  testi- 
mony Is  to  be  bellered,  and  the  Jury  seemed 
to  bare  credited  It  taken  in  connection  with 
what  had  occurred  In  the  couTersatlon  show- 
ing ill-will,  etc.,  previously  testified  as  oc- 
curring in  the  store  when  Dolive,  Crabb,  and 
others  were  present,  and  remarks  of  appel- 
lant himself  showing  lU-will  towards  de- 
ceased, his  proximity  to  the  deceased.  In 
which  the  witness  saw  him  at  the  window, 
and  his  conduct  during  the  day  In  the  store  as 
above  stated,  in  our  opinion.  Justified  the 
court  in  submitting  the  law  of  principals, 
and  that  appellant's  objections  to  these 
«barges  are  not  well  founded. 

Appellant  requested  seyeral  charges,  some 
-of  which  were  given  by  the  court;  one  of 
them  with  a  qualification.  The  charge  and 
qualification  are  as  follows:  "You  are  in- 
structed to  disregard  and  not  to  consider  for 
any  puriwse  the  testimony  of  the  witness 
John  Whitley  as  to  the  alleged  statements 
made  by  J.  L.  Crabb  to  said  witness  in  the 
store  of  the  said  Crabb;  the  testimony  of  the 
said  witness  showing  that  the  defendant 
Tom  Banks,  was  not  present  at  the  time  said 
alleged  statement  was  made."  The  court  thns 
qualifies,  to  be  read  after  the  above  typewrit- 
ten Instruction:  "Unless  yon  should  find  and 
believe  from  the  evidence  beyond  a  reasonable 
-donbt  that  the  defendant  and  Crabb  or  de- 
fendant and  Crabb  and  others,  had  entered  in- 
to an  agreement  to  kill  deceased."  This  quali- 
fication, under  the  facts  adduced,  we  think,  is 
not  error.  If  appellant  entered  into  a  conspir- 
acy with  Crabb  and  Dollve  to  take  the  life  of 
-deceased,  and  thereafter  he,  acting  with 
Crabb,  killed  the  deceased,  or  If  he  was  pres- 
ent at  the  time  Crabb  killed  him.  If  Crabb  did 
fire  the  fatal  shot,  knowing  his  unlawful  pur- 
pose, and  in  any  way  aided  him  or  encourag- 
-ed  him,  he  would  be  guilty  as  a  principal, 
and  with  the  preparation  made  for  the  kill- 
ing and  manner  of  the  killing  he  could  not 
have  been  a  principal  without  some  knowl- 
edge of  the  fact  that  deceased  was  to  be  kill- 
ed before  the  shot  was  fired  under  the  facts 
of  this  case. 

It  Is  also  urged  the  evidence  is  not  suffi- 
cient Without  repeating  the  testimony,  or 
making  any  additional  statements  to  those 
made,  we  are  of  opinion  that  the  Jury  were 
warranted  in  coming  to  the  conclusion  they 
arrived  at  by  their  verdict 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 


POTTS  V.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    Jan.  22, 

1008.    Rehearing  Denied  March  20,  190&) 

1.  CoUBXa— ObUNTY  COltBTS— JcMSDicnoK.^ 

Under  Const,  art.  5,  |  29,  and  Bev.  St 
1896,  arts.  1167-1169,  providing  that  the  oom- 
missionen'  court  shall  fix  the  terms  of  the 
county  court  and  that  they  shall  not  be  changed 
within  one  year,  where  it  appeared  that  the  com- 
missioners' conrt  in  1904  ordered  five  terms  and 
in  1907  ordered  an  additional  one,  and  there 
was  no  showing  that  the  orders  were  violative 
of  either  the  Constitution  or  the  statutes,  juris- 
diction of  the  county  court  of  a  case  tried  at  a 
term  ordered  in  1904  will  not  be  affected  by 
the  additional  term. 

2.  Cbhiinai.  Law— Ihtoxicatino  Liquobs— 
Cbihinai.  Psobkcutions— AOXISaiBILITT  OF 
EVIDEHOK. 

In  a  criminal  prosecution  for  selling  liquor, 
it  is  not  error  to  permit  a  witness  to  iuake 
a  detailed  statement  of  all  the  acts  and  declara- 
tions of  the  parties  when  the  whisky  was  pur- 
chased, since  such  acts  and  declarations  were 
part  of  the  res  gestae. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Crimhial  Law,  {§  804,  806.  809.  810, 
813.] 

Appeal  from  Orayaon  County  Court;  J.  W. 
Hassell,  Judge. 

Fred  Potts  was  convicted  of  violating  the 
local  option  law,  and  appeals.    Affirmed. 

Smith  &  Wall,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gea,  for  the  State. 

BROOKS,  J.  This  is  a  conviction  for  vio- 
lating the  local  option  law.  The  indictment 
in  this  case  is  In  the  usual  and  approved 
form.  See  Covington  v.  State,  100  S.  W.  * 
368,  19  Tex.  Ct  Rep.  65;  Stephens  v.  State 
(Tex.  Cr.  App.)  97  S.  W.  483;  Ooens  v.  State 
(Tex.  Cr.  App.)  101  S.  W.  232. 

In  bis  motion  for  a  new  trial  appellant  in- 
sists that  the  court  erred  in  overruling  de- 
fendant's plea  to  the  Jurisdiction  of  the  court 
and  contends  that  the  terms  of  court  fixed  by 
the  commissioners'  court  were  not  in  com- 
pliance with  the  Constitution,  to  wit  article 
5,  g  29,  and  with  the  provisions  of  chapter  4, 
tit  29,  of  the  Revised  Statutes.  The  Con- 
stitution and  the  statutes  provide  that  the 
commissioners'  court  shall  fix  the  terms  of 
the  county  court,  and  that  these  terms  shall 
not  be  changed  nntll  after  the  expiration  of  a 
year.  An  Inspection  of  the  orders  of  the  com-  ' 
missloners'  court  as  embodied  in  the  bill  of 
exceptloms,  shows  that  In  1904  the  commis- 
sioners' court  of  Grayson  county  fixed  five 
terms  of  the  court  per  year  for  that  county, 
and  that  in  May,  1907,  they  added  another  . 
term  of  court  which  made  six  terms  a  year. 
The  bill  does  not  show  how  or  in  what  man- 
ner these  orders  were  violative  of  either  the 
Constitution  or  the  statute.  This  case  was 
tried  at  a  term  of  the  court  fixed  by  the 
commissioners'  conrt  In  1904,  and  the  term 
as  fixed  by  the  commissioners'  court  of  1907 
did  not  change  said  term.  We  find  no  merit 
In  the  complaint  of  appellant 

Appellant  insists  that  the  charge  Is  upon 
the  weight  of  the  evidence.    We  have  care- 
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fully  read  the  same,  and  do  not  beUeTe  there 
la  any  merit  In  appellant's  contention.  The 
charge  of  the  court  Is  a  proper  and  apt  pres- 
entation of  the  law  of  this  case. 

Nor  do  we  think  there  was  any  error  In 
permitting:  the  witness  to  make  a  detailed 
statement  of  all  the  facts  and  declarations  of 
the  parties  at  the  time  the  whisky  was  pur- 
chased; said  acts  and  declarations  being  con- 
temporaneous and  part  and  parcel  of  the  res 
gestse  of  the  transaction. 

Finding  no  error  In  the  record,  the  Judg- 
ment Is  affirmed. 


POTTS  V.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  22, 

1908.    Rehearing  Denied  March  20,  1908.) 

Appeal  from  Grayson  County  Court;  J.  W. 
Hassell,  Judge. 

Pete  Potts  was  convicted  of  ylolating  the 
local  option  law,  and  appeals.    Affirmed. 

Smith  &  Wall,  for  appellant.  F.  J.  HcCord, 
Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  3.  This  is  a  companion  case  to 
the  case  of  Fred  Potts  t.  State  (this  doy  de- 
cided by  this  court)  108  S.  W.  695.  The  ques- 
tions raised,  so  far  as  necessary  to  be  review- 
ed, are  reviewed  In  said  case. 

There  being  no  error  in  the  record,  the  judg- 
ment is  affirmed. 


DULIN  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  5, 

1908.) 

Intoxicating   Liquobs— Criminai,  Pbosecu- 
tion— instbuctions. 

In  a  prosecution  for  selling  liquor  in  vio- 
lation of  the  local  option  law,  where  there  was 
evidence  that  the  defendant  did  not  make  the 
sale,  and  that  the  prosecuting  witne^ifi  gave 
money  to  another  witness,  who  went  and  obtain- 
ed some  whisky,  an  Instruction  that  if  the  prose- 
cuting witness  gave  the  other  witness  money, 
and  he  procured  tlie  liquor,  or  if  there  was  a 
reasonable  doubt  of  it,  they  most  acquit  defend- 
ant, was  erroneously  refused. 

Appeal  from  Grayson  Ounty  Court;  J.  W. 
Hassell,  Judge. 

Clay  Dulln  was  convicted  of  violating  the 
local  option  law,  and  appeals.  Reversed  and 
remanded. 

Smith  &  Wall,  for  appellant.  F.  J.  Mc- 
Cord,  Asst.  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  convicted  In 
the  county  court  of  Grayson  county  on  a 
charge  of  selling  Intoxicating  liquors  in  vi- 
olation of  the  local  option  law.  There  are 
several  questions  raised  In  the  record. 

First  Complaint  is  made  of  the  informa- 
tion and  affidavit  filed  In  the  case,  and,  seek- 
ing to  attack  these,  appellant  filed  a  motion 
in  arrest  of  judgment,  calling  In  question  the 
sufficiency  of  the  complaint  and  information 
filed  against  him.    In  view  of  the  decisions 


made,  not  only  at  this  term  of  the  court,  but 
other  decisions,  we  deem  It  tmnecessary  to 
discuss  this  contention  of  appellant  The 
complaint  and  information  are  good.  See 
Stephens  v.  State  (Tex.  Cr.  R.)  97  8.  W.  483, 
Albert  Watson  v.  State  (decided  January  22, 
1908)  107  S.  W.  544.  and  Key  v.  State,  87 
Tex.  Cr.  R.  77,  38  S.  W.  773. 

Second.  There  was  a  plea  to  the  jurisdic- 
tion of  the  county  court,  because^  as  claim- 
ed by  appellant,  the  terms  were  not  prop- 
erly fixed  by  the  commissioners'  court  This 
precise  question  was  raised  and  considered 
by  us  in  the  case  of  Fred  Potts  v.  State 
(decided  January  22,  1908)  108  S.  W.  696, 
and  the  exact  contention  here  made  decided 
adversely  to  appellant,  and  need  not,  there- 
fore, be  further  noticed. 

Third.  The  information  In  this  case  al- 
leged the  sale  of  intoxicating  liquor  by  ap- 
pellant to  Bob  Taylor  on  June  26,  1005.  The 
prosecuting  witness,  Taylor,  testified  in  ef- 
fect that  with  one  Hash  he  went  to  the  east 
side  of  the  square  In  Sherman,  where  de- 
fendant was  working;  that  Hash  introduced 
him,  and  said  to  defendant  to  "let  me  have 
what  I  wanted" ;  that  he  told  defendant  he 
wanted  some  whisky,  which  he  set  out  for 
him;  that  he  got  a  quart,  and  paid  defend- 
ant $1  for  it;  that  this  was  about  3  o'dodc; 
that  after  he  got  the  whisky  he  and  Hash 
went  to  the  horse  rack,  and  then  down  to  the 
wagon  yard;  and  that  Savage  and  Hash  went 
with  him  there,  where  they  opened  the  bottle 
and  sampled  it  The  witness  Hash,  for  the 
defendant,  testified  that  on  the  day  in  ques- 
tion Taylor  wanted  to  know  where  be  could 
get  a  drink,  and  be  replied  tliat  he  did  not 
have  any  money,  but  stated  that  he  might 
get  a  drink  where  the  darky  stays;  that 
Taylor  gave  him  the  money,  and  he  went  in 
there  and  got  two  drinks  from  a  negro ;  that 
neither  one  of  them  got  a  quart  or  two 
quarts,  but  only  got  a  drink;  that  Taylor 
did  not  pay  any  money  to  anybody  in  there, 
and  that  he  (witness)  did  not  pay  any  money 
to  the  defendant;  that  he  just  laid  down  the 
money  in  front  of  the  darky  for  the  drinks, 
and  at  this  time  defendant  was  down  at 
the  west  end  of  the  bar.  Defendant  intro- 
duced one  Tom  Sartln,  who  testified,  in  sub- 
stance, that  In  the  conversation  with  Taylor 
in  December  or  January,  after  the  alleged 
sale,  that  Taylor  stated  to  him  that  he  bad 
never  purchased  any  intoxicating  liquor  from 
defendant ;  that  he  (Taylor)  gave  Hash  some 
money,  and  Hash  went  away ;  that  he  stayed 
down  by  the  horse  rack  untU  Hash  came 
back  with  the  whisky;  and  that  one  Tom 
Mitchell  was  present  when  he  brought  it 
back.  The  witness  Mitchell  was  introduced, 
who  testified  substantially,  as  follows:  That 
about  two  years  ago  on  one  occasion,  he 
remembered  seeing  Taylor  and  Hash  together 
in  Sherman  dovim  by  the  horse  rack;  that 
he  went  to  his  buggy,  and  one  Savage  was 
standing  there,  with  whom  he  talked  a  little 
while;    that  Ta}'lor  went  off,  aud  directly 


Digitized  by 


Google 


Tex^ 


BOSS  7.  STATB. 


came  back  with  Haflh,  who  had  a  quart  of 
whisky  wrapped  up  In  a  papor;  that  they 
wait  acroBa  to  Smith's  place,  where  the 
paper  was  imwrapped;  and  that  he  took 
a  drink  of  It 

In  this  state  of  the  evidence  appellant 
requested  the  following  charge:  "If  you  be- 
lieve from  the  evidence  In  this  case  that 
the  prosecuting  witness.  Bob  Taylor,  gave 
money  to  John  Hash  to  go  and  get  whisky, 
and  that  said  Hash  went  and  got  a  quart 
of  whisky,  or  If  you  have  a  reasonable  doubt 
of  this,  yon  will  return  a  verdict  of  not 
guilty."  Undoubtedly  the  testimony  of  the 
witness  Taylor  for  the  state  makes  out  a 
cleau-cut  sale  by  appellant  to  Taylor.  This 
is  In  some  measure  corroborated  by  the  testi- 
mony of  Mitchell.  On  the  other  hand,  Hash  tes- 
tified that  a  negro  sold  Taylor  and  himself 
two  drinks  of  whisky  at  the  bar,  where  the 
defendant  was  at  the  far  end,  and  did  not 
sell  any  bottle  of  whisky  to  Taylor.  The 
testimony  of  Sartln  was  Introduced  by  ap- 
pellant for  the  purpose  of  impeaching  state's 
witness  Taylor,  and,  If  true,  shows  that  Tay- 
lor bad  stated  that  he  gave  Hash  the  ineuey, 
and  he  got  the  whisky  for  Taylor.  In  the 
case  of  Ladwlg  v.  State,  40  Tex.  Cr.  R.  585, 
51  S.  W.  390,  It  Is  held  that,  "In  a  criminal 
prosecution  for  violation  of  a  local  option 
law,  it  is  error  to  refuse  to  submit  to  the 
Jury  a  theory  of  the  defendant's  defense 
which  has  some  evidence  to  support  it, 
though  such  evidence  be  of  slight  weight" 
There  was  undoubtedly  some  evidence,  the 
weight  and  credibility  of  wblch  we  are  not 
called  upon  to  determine,  raised  by  the  de- 
fense, which  this  special  charge  pertinently 
submitted.  In  the  light  of  this  request  for 
the  submission  of  the  issue  so  raised  by  the 
testimony,  we  think  same  should  have  been 
given. 

The  Judgment  of  the  lower  court  is  revers- 
ed, and  the  cause  is  remanded. 


ROSS  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Jan.  22, 

1.  CarMiHAi.  liAW  —  iNSTBUcnoNs  —  Request 

FOB   iNSTKtrCTIONS. 

In  a  prosecution  for  malicious  mischief  for 
shooting  a  dog,  the  refusal  of  a  requested  in- 
struction as  to  willful  and  wanton  shooting  is 
proper,  where  it  is  fully  defined  in  the  charge 
given. 

(EkL  Note.— For  cases  !n  point,  see  Cent  Dig. 
vol  14,  Criminal  Law,  {  2011.] 

2.  Malicious    MiscHin^BuacxNTS    of   Of- 
fense—Defenses. 

It  is  no  defense  to  a  prosecution  for  mali- 
cious mischief,  for  shooting  a  dog  in  malice, 
sport  or  cruelty,  that  defendant  intended  to 
shoot  his  own  dog  with  small  shot  to  drive  it 
home,  but  by  mistnke  sliot  the  dog  of  another, 
which  looked  like  his  dog. 

Appeal  from  Wood  County  Court;    J.  O. 
Rouse,  Judge. 
Alvln  Ross  was  convicted  of  malicious  mis- 


chief for  shooting  a  dog,  and  appeala    Af- 
firmed. 

Jones  &  Jones,  for  al>penant.  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
malicious  mischief  for  shooting  a  dog,  and 
his  punishment  assessed  at  a  fine  of  $5. 

Appellant  and  one  Coot  Simmons  started 
hunting ;  Simmons'  dog  following  them.  They 
desired  to  still-hunt  and  the  dog  would  not 
tree  squirrels,  which  they  were  proposing  to 
hunt  but  would  run  through  the  woods  and 
bark,  and  keep  them  from  finding  the  squir- 
rels. They  testified  that  they  ran  the  dog 
back,  and  just  before  reaching  the  woods 
where  they  Intended  to  commence  their  hunt 
they  discovered  the  dog  still  following.  Sim- 
mons' dog  was  a  black  one.  He  told  appel- 
lant, if  he  could  not  make  the  dog  go  back 
home,  to  shoot  him  with  small  shot,  which 
would  make  him  run  back  home.  A  short 
while  after  that  appellant  thinking  the  same 
dog  was  following  him,  shot  a  black  dog; 
but  It  belonged  to  Cannon,  the  prosecuting 
witness. 

Upon  the  above  state  of  facts  appellant  in- 
sists that  the  court  erred  in  not  charging  the 
Jury  as  follows:  "Before  you  can  find  the 
defendant  guilty,  you  must  first  find  beyond 
a  reasonable  doubt  that  at  the  time  be  shot 
the  dog  in  question  that  he  knew  that  the 
dog  be  was  shooting  at  was  not  Coot  Sim- 
mons' dog.  You  must  further  find  that  at 
the  time  he  fired  the  shot  if  he  did  shoot 
the  dog,  that  be  had  no  excuse  for  shooting 
at  the  dog,  and  that  the  same  was  willfully 
and  wantonly  done.  In  this  connection  you 
are  charged  that  'willfully,'  as  used  in  this 
charge,  means  that  the  act  was  done  with 
an  evil  intent  with  legal  malice,  without 
reasonable  ground  for  believing  the  act  to  be 
lawful,  and  without  grounds  Justifying  the 
act.  'Wantonly'  means  that  the  act  mast 
have  been  committed,  regardless  of  the  right 
of  another.  In  reckless  sport  or  under  such 
circumstances  as  evinced  a  wicked  and  mis- 
chievous intent  and  without  excuse.  And 
unless  you  find  that  such  intent  was  present 
with  the  defendant  at  tbe  time  he  fired  the 
shot  If  be  did  fire,  you  will  find  the  defend- 
ant not  guilty."  This  charge  was  not  ap- 
plicable to  tbe  facta  of  this  case;  that  is  to 
say,  the  definition  of  "willfully"  and  "wan- 
tonly" was  properly  given  in  the  charge  of 
the  court  But  the  sheer  fact  that  appellant 
intended  to  shoot  Coot  Simmons'  dog,  and 
shot  Cannon's  dog,  would  not  absolve  appel- . 
lant  from  the  prosecution  here  pending 
against  him.  The  statute  on  malicious  mis- 
chief covers  two  offenses:  One  Is  shooting 
an  animal  with  Intent  to  injure  the  owner; 
and  the  other  Is  shooting  a  dog  In  malice, 
sport  or  cruelty.  Appellant  was  prosecuted 
under  tbe  latter  statute,  and  the  facts  of 
this  case  clearly  show  that  he  was  guilty.  It 
follows,  therefore,  that  the  court  did  not  err 
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In  not  ebarglng  the  Jaty  as  appellant  In- 
elsted. 

We  find  no  error  In  tbe  record,  and  the 
Judsment  1b  affirmed. 


80HWUMT  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  29, 
1908.    Rehearins  Denied  March  20.  1908.) 

1.  Intoxicating    Liquobs— "Buko    Tigkb" 

SaLBS— St  ATUTES . 

Pen.  Code  1895,  art.  406,  deflnin?  and  pro- 
hibiting the  Bale  of  intoxicants  by  means  of  a 
"blind  tiger,"  violates  no  constitutional  provi- 
sion, because  prescribing  a  higher  punishment 
for  such  character  of  sale  than  for  others. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  {{  21-23.] 

2.  Sams— Sale  bt  Agent. 

All  parties  to  commission  of  a  misdemeanor 
being  principals,  defendant,  under  an  indictment 
charging  him  with  sale  of  intoxicating  liquors, 
may  be  convicted  on  evidence  that  it  waa  sold 
by  another  as  his  agent. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol  29,  Intoxicating  Liquors,  {|  189-192,  270.] 

8.  SAJrfK— Evidence. 

On  the  issue  of  whether  the  masked  person 
who  sold  tbe  liquor  was  defendant's  agent,  de- 
fendant may  show  that  prior  to  the  time  charg- 
ed he  had  sold  and  transferred  to  another  his 
business  at  the  place  of  sale. 
4  Saue. 

As  tending  to  sbow  that  prior  to  the  il- 
legal sale  of  liquor,  which  defendant  was  charged 
to  have  made  through  an  agent,  he  had  sold 
and  transferred  his  business  at  such  place  to 
another,  he  may  show  tbat  after  the  alleged 
transfer  he  consulted  an  officer  as  to  whether  he 
could  use  at  another  place  his  federal  license 
obtained  for  the  place  of  sale. 
S.  Save— BviDBNCB  or  Intoxicating  Qxtali- 

TIE8. 

Testimony  of  a  person  that  he  called  for 
beer,  and  wa.s  furnished  with  what  he  supposed 
was  beer,  and  that  "I  guess  it  was  intoxicating," 
is  not  sufficient  evidence  of  sale  of  an  intoxicant. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  {  316.] 

Appeal  from  Grayson  County  Court;  J.  W. 
Hassell,  Judge. 

lOrank  Schwulat  appeals  from  a  conTlction. 
Reversed  and  remanded. 

Smith  &  Wall,  for  appellant.  F.  J.  Mc- 
Cord,  Aast  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed under  article  406  of  the  Penal  Code  of 
1895.  for  selling  intoxicants  in  local  option 
territory  in  a  "blind  tiger."  One  of  the  ques- 
tions raised  Is  the  sufficiency  of  tbe  indict- 
ment, which  we  deem  unnecessary  to  discuss 
specifically. 

We  think  tbe  statute  defining  and  prohib- 
iting tbe  sale  of  liquor  by  means  of  a  "blind 
tiger"  is  not  violative  of  a  constitutional  pro- 
vision, and  it  is  witbln  tbe  power  of  the  Leg- 
islature to  prohibit  sales  of  intoxicants  in 
this  manner,  and  prescribe  a  higher  punish- 
ment for  this  character  of  sale  than  is  provid- 
ed against  other  characters  of  sale. 

One  ground  of  the  motion  to  quash  is  predi- 
cated upon  tbe  theory  or  Idea  that  the  name 


of  tbe  seller  Is  not  set  ont  tn  the  Indictment 
This  objection  is  not  well  taken.  The  plead- 
ing charges  appellant  with  selling  to  John 
Mnrphy.  The  evidence  Introduced  by  the 
state,  as  well  as  tbat  by  the  defendant,  ex- 
cludes tbe  idea  that  be  in  fact  made  the  sale, 
but  tbat  tbe  sale  was  made  by  another  party, 
whose  face  was  covered  with  a  mask.  The 
theory  of  the  prosecution  is  tbat  appellant 
owned  tbe  intoxicant  shown  to  have  been 
sold  by  the  party  wearing  the  mask,  and  tbat 
said  party  was  the  agent  and  employe  of 
appellant,  and  as  such  made  tbe  sale.  If  the 
state's  evidence  is  sufficient  to  sbow  tbat  tbe 
masked  party  was  tbe  agent  of  appellant, 
and  so  selling,  appellant  would  be  equally 
guilty  and  tbe  Indictment  would  sufficiently 
charge  tbe  olfense,  by  alleging  directly  that 
appellant  made  the  sale.  All  parties  to  the 
commission  of  offenses  known  as  misdemean- 
ors are  principals,  whether  they  are  in  fact 
principals  or  accomplices.  Houston  r.  State, 
13  Tex.  App.  695 ;  Wlnnard  v.  State  (Tex.  Cr. 
App.)  30  S.  W.  555;  Rape  t.  State,  34  Tex. 
Cr.  R.  615,  31  8.  W.  052;  Bogel  v.  State,  42 
Tex.  Cr.  R.  389,  55  S.  W.  830 ;  Buchanan  v. 
State  (Tex.  Cr.  App.)  33  S.  W.  339 ;  Beuchert 
V.  State,  37  Tex.  Cr.  R.  506,  40  S.  W.  278; 
Segars  v.  State,  40  Tex.  Cr.  R.  578,  51  S.  W. 
211. 

Some  of  tbe  questions  for  revision  with 
reference  to  the  matter  of  seizure,  arrest, 
etc.,  mentioned  in  said  article  406,  supra, 
have  been  so  modified  and  changed  by  recent 
legislation  that,  even  if  they  were  raised  on 
the  face  of  this  indictment,  as  suggested  by 
appellant,  we  would  deem  it  unnecessary  to 
consider  them  in  this  case.  In  fact,  we  do 
not  believe  tbe  questions  are  in  the  case. 

It  became  a  serious  question  on  the  trial 
as  to  whether  or  not  the  masked  party  selling 
to  Murphy  was  the  agent  of  appellant  or  of 
Aldrldge.  Appellant  took  out  Internal  reve- 
nue license  In  July,  1906,  which  supposedly 
was  to  continue  for  12  months.  Tbe  license 
authorized  him  to  sell  as  a  retail  liquor  deal- 
er. Aldrldge  secured  tbe  same  character  of 
license  In  February,  1907.  There  is  evidence 
going  to  show  that  be  bought  ont  appellant's 
business  at  the  place  where  the  sale  should 
have  occurred  prior  to  such  sale;  also  it  Is 
shown  tbat  Aldrldge's  license  was  posted  in 
the  room  where  tbe  sale  should  have  occur- 
red, and  at  the  time ;  and  the  contention  fur- 
ther is  tbat  appellant  was  not  In  the  bnsinesa 
at  the  time  of  and  sometime  prior  to  the  sale, 
but  that  Aldrldge  was.  The  court  charged 
the  Jury  tbat  the  Issuance  of  the  United 
States  internal  revenue  license  to  tbe  defend- 
ant as  a  retail  liquor  dealer  for  tbe  year 
ending  June  30,  1907,  was  admitted  as  a  cir- 
cumstance bearing  upon  whether  dtfendant 
was,  at  or  about  the  time  alleged  In  tbe  in- 
dictment, in  the  city  of  Sherman,  engaged  in 
the  business  of  a  retail  liqnor  dealer.  He 
also  charged  tbe  Jury  that.  If  they  should 
find  that  Murphy  bought  tbe  Ilqoor,  as  mi- 
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leged,  from  a  masked  or  booded  man,  in  the 
Frisco  Hotel  bnildlng,  and  that  it  was  made 
for  and  wltli  ttae  consent  and  under  the  di- 
rection of  appellant,  etc^  tbat  appellant  would 
be  gulltr- 

There  ia  some  evidence  going  to  show  tiiat 
appellant  had  sold  the  business  In  question 
to  Aldrtdge,  and  there  is  evidence  that  AI- 
dridge  bad  taken  out  license  and  bad  posted 
same  tn  the  room  where  this  transaction 
should  have  occurred.  Amwllant  in  this  con- 
nection offered  in  evidence  a  contract  be- 
tween himself  and  Aldrldge  in  reference  to 
the  transfer  of  this  business,  which  was  ex- 
cluded by  the  court  We  are  of  opinion  this 
evidence  was  admissible.  If  appellant  could 
show  that  he  bad  transferred  this  property  to 
Aldrldge  prior  to  the  sale  by  the  masked 
pafty,  it  was  a  very  strong  circumstance  in- 
dicating that  he  was. not  the  owner  or  inter- 
ested In  the  property  sold.  The  state's  case 
was  one  of  circumstantial  evidence,  and  all 
the  testimony  excludes  tbe  idea  that  appel- 
lant In  i)er8on  made  the  sale  or  had  anything 
to  do  with  it,  and  In  fact  there  Is  no  con- 
tention that  he  did.  If  the  masked  man  was 
not  the  agent  of  appellant,  but  .the  agent  of 
Aldrldge,  and  api)ellant  had  transferred  the 
property  to  Aldrldge  prior  to  the  sale,  he  was 
entitled  to  show  this  to  the  Jury,  as  a  means 
of  meeting  whatever  case  the  state  bad 
sought  to  make  along  this  line. 

Appellant  offered  to  prove  by  a  deputy 
United  States  marshal  that  after  he  had  sold 
appellant  the  license  he  had  conferred  with 
this  officer  In  seeking  certain  information 
with  reference  to  whether  he  could  use  the 
license  that  he  had  obtained  from  tbe  United 
States  government  to  carry  on  another  busi- 
ness, or  whether,  by  reason  of  the  transfer 
of  tbe  business,  his  license  had  become  worth- 
less and  could  not  be  further  used.  Wltbout 
going  into  details  in  regard  to  testimony,  we 
are  of  opinion  that  It  was  admissible,  as  a 
circumstance,  although  he  may  have  ascer- 
tained the  same  fact  on  an  investigation  of 
tbe  law.  This  conversation  occurred  after 
the  transfer  of  the  property  to  Aldrldge,  and 
the  inference  is  that  appellant  'was  investi- 
gating the  matter  with  reference  to  using  bis 
license  in  setting  up  another  business. 

Appellant  was  charged  with  selling  intoxi- 
cating liquors  In  a  "blind  tiger"  to  John  Mur- 
phy. John  Murphy  testified  that  he  bought 
of  a  masked  man,  whom  he  did  not  know, 
and  that  bis  identity  was  concealed  by  reason 
of  tbe  mask;  that  he  called  for  beer;  that 
the  seller  made  no  r^ly,  but  handed  out 
what  witness  supposed  was  beer,  and  be 
drank  It;  that  he  made  several  purchases 
the  same  day  from  the  party,  and  it  was  the 
only  day  on  which  he  made  any  purchases 
in  that  building;  and  that  this  was  March 
or  April.  In  regard  to  the  Intoxicating  prop- 
erties of  the  article  purchased,  he  said,  "I 
guess  it  was  intoxicating."  This  is  tbe  en- 
tire evidence  in  regard  to  the  intoxicating 
properties  of  the  article  bought  by  Murphy, 


the  alleged  purchaser.  This  is  hardly  suf- 
ficient We  have  held  In  several  cases,  among 
them  Potts  v.  State,  97  S.  W.  477,  7  L.  R.  A. 
(N.  S.)  194,  and  Racer  v.  SUte,  73  8.  W.  807, 
that  it  was  not  a  violation  of  tbe  law  to  sell 
beer,  unless  the  beer  was  shown  to  be  an  in- 
toxicant In  fact,  the  local  option  law  is  con- 
fined to  the  prohibition  of  the  sale  of  intoxi- 
cants in  the  local  option  territory.  Upon 
another  trial  the  evidence  ought  to  be  made 
sufllclently  clear  to  warrant  the  inference 
that  the  beverage  sold  was  an  intoxicant  to 
Justify  a  verdict  of  guilty. 

Without  going  into  detail  of  tbe  various 
questions  raised,  those  passed  upon,  we  think, 
are  sufficient  to  Indicate  to  the  trial  court  the 
theory  upon  which  the  case  should  be  tried. 
As  we  understand,  the  remaining  questions 
are  but  Incidental  to  those  discussed. 

The  Judgment  is  reversed,  and  the  cause  Is 
remanded. 


STOVALIj  t.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  26, 
1908.    Rehearing  Denied  March  20.  1908.) 

1.  CaiMINAL   LaW-^IN8TB0OTIOWS  —  RKQtnssTS 
— INSTBUOTIONS  AXBEAUT  GiVBN. 

There  was  no  error  In  refusing  a  requested 
instruction  that  if  there  had  been  gross  neglect 
or  manifestly  improper  treatment  of  deceased  by 
the  attending  physician  or  nurses  after  the  in- 
fliction of  the  wound,  and  such  improper  treat- 
ment caused  the  death,  then  defendant  should 
be  acquitted,  where  the  court  in  the  main  char^re 
fully  covered  every  phase  of  that  theory  which 
was  suggested  by  the  evidence. 

2.  Same  —  Bvidencb  —  Res  Gest^s  —  State- 
ments. 

Statements  made  by  deceased  in  the  ab- 
sence of  accused  were  admissible  as  res  gestae, 
where  the  facts  testified  to  by  witness  showed 
that  the  statements  were  made  within  12  or  15 
minutes  after  deceased  was  stabbed,  though  the 
witness  stated  that  he  did  not  know  how  long 
It  was,  and  said  it  might  have  been  20  or  30 
minutes. 

3.  Same— Habmi.ess  Brbob— Testimont. 

In  a  prosecution  for  homicide,  testimony  of 
the  state's  witness  that  she  was  the  cousin  of 
defendant  and  had  been  engaged  to  marry  de- 
ceased, though  irrelevant,  was  harmless. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  H  3137-3143.] 

4.  Same— Opinion  EvinENCE. 

In  a  prosecution  for  homicide,  committed  by 
stabbing  dcce.ised,  testimony  of  a  physician  who 
had  treated  the  wound  that  the  cut  on  deceased 
ranged  backward  and  upward  was  admissible, 
and  not  objectionable  on  the  ground  that  it  was 
a  conclusion  of  the  witness  and  not  a  matter  on 
which  he  was  qualified  to  give  an  opinion. 
6.  Homicide— ApPEAir-HABMi,E88  Ekbob— In- 

BTRUCTTONS. 

Where  defendant  has  been  ccmvicted  of  man- 
slaughter, he  cannot  complain  of  error  in  char- 
ging on  murder  in  the  first  degree. 

6.    Same  — MANSLAUaHTBB— StJFFICIEKCT     OF 

Evidence. 

Evidence  held  sufficient  to  sustain  a  convic- 
tion of  manslaughter. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig, 
vol.  26,  Homicide,  U  539-541.] 

Appeal,  from    District    Court,    Ihstland 
County;    3.  H.  Calhoun,  Judge. 
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Sutton  Stovall  was  convicted  of  man- 
slaughter, and  be  appeals.    AfSnoed. 

Scott  &  Brelsford,  for  appellant.  Stubble- 
fleld  &  Patterson  and  F.  J.  McC!ord,  Asst 
Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
manslaughter  and  his  punishment  assessed 
at  four  years'  confinement  in  the  state  peni- 
tentiary. 

The  charge  of  the  court  presents  three 
phases  of  homicide,  to  wit,  murder  in  the 
first  and  second  degrees  and  manslaughter, 
as  well  as  assault  to  murder  and  aggravated 
assault.  Appellant  and  deceased  were  both 
young  men,  and  had  been  living  in  Eastland 
county  and  knowing  each  other  quite  well 
for  some  time.  On  the  night  deceased  receiv- 
ed a  stab  at  the  hands  of  appellant  they  bad 
both  attended  a  party,  and  about  11  o'clock 
at  night  went  to  the  little  town  of  Nimrud, 
In  said  county.  Russell  Harvey,  a  state's 
witness,  testified,  in  substance,  that  be  went 
from  the  party  with  deceased  to  Nimrod. 
Appellant  was  not  there  at  the  time  they 
reached  Nimrod,  but  came  afterwards.  He 
was  seven  or  eight  steps  west  of  the  Man- 
ning storehouse,  and  across  the  street  from 
the  Teague  storehouse,  when  he  beard  the 
deceased  say,  "Ol  Boykln."  At  that  time 
Geo.  Stovall  and  be  were  standing  talking, 
and  when  deceased  called  Geo.  Stovall  got 
on  bis  mule  and  started  off.  Witness  went 
across  the  street  to  where  deceased  was  find 
asked  blm  what  was  the  matter,  and  Boykln 
Wilkinson  said,  "Sutton  stuck  a  knife  in 
Lantaam."  (Sutton  is  api>eUant  and  Lanham 
the  deceased.)  "We  then  carried  deceased 
into  the  Teague  storehouse.  I  got  the  key 
from  Silas  Teague  and  opened  the  door.  De- 
ceased was  kind  of  reeling  around,  and  Boy- 
kin  Wilkinson  had  hold  of  him.  When  we 
got  to  the  gallery,  the  deceased  said,  'Hurry, 
boys!  I  believe  be  has  killed  me.'  I  ran 
to  Dr.  Stephens',  and  then  back  to  the  store. 
When  I  got  back  to  the  store  I  had  a  talk 
with  the  deceased.  It  was  not  more  than  15 
or  20  minutes  after  the  cutting.  I  asked 
him  bow  he  was  feeling,  and  he  said  he  was 
feeling  bad.  He  first  asked  me  to  go  out 
and  give  Sutton  Stovall  a  whipping,  and  I 
told  him  that  that  would  do  no  good,  and  I 
did  not  know  whether  I  could  do  it  or  not 
I  then  asked  him  how  it  happened,  and  he 
said  be  had  asked  Sutton  Stovall  out  there, 
and  asked  him  why  he  had  been  lying  on 
him,  and  that  Sutton  said  be  had  not  been 
lying  on  him,  and  deceased  told  him  that  be 
bad  been:  that  Sutton  said,  *Tou  are  a 
liar,'  and  then  he  [deceased]  struck  Sutton 
in  the  breast;  that  some  one  just  at  that 
time  stepped  off  the  gallery,  and  that  he 
asked  Sutton  to  come  further  back  and 
started  walking  off ;  and  that  Sutton  ran  up 
behind  him  and  stabbed  bim,  and  Jumped 
to  one  side  al>out  10  feet  I  do  not  remem- 
ber whether  the  deceased  said  what  be  hit 
the  defendant  with  or  not    I  think  be  said 


his  fist;  but  I  do  not  now  remember  that 
he  said  what  he  hit  bim  with.  I  cannot  be 
certain  how  long  this  conversation  was  after 
the  cutting.  I  heard  deceased  call  for  help, 
and  I  was  then  only  a  short  distance  from 
him,  about  the  distance  across  an  ordinary 
street  It  did  not  take  me  more  than  « 
minute  to  go  to  bim.  A  few  words  were 
spoken,  and  we  took  him  into  the  store.  We 
did  not  wait  a  minute  before  starting  with 
him  to  tlie  front  of  the  store.  It  was  only 
30  or  40  feet  to  the  front  porch,  and  It  did 
not  take  us  more  than  a  minute  to  go  the 
distance.  I  helped  bim  onto  the  gallery,  and 
ran  about  15  steps  out  in  front,  and  got  the 
store  keys  from  Silas  Teague,  and  ran  bade 
and  opened  the  door.  That  did  not  take 
more  than  a  minute.  I  did  not  help  deceased 
In  the  house,  but  ran  for  Dr.  Stephens.  His 
house  is  not  100  yards  from  the  storehouse, 
and  I  ran.  It  did  not  take  a  minute.  I  told 
Dr.  Stephens  of  the  cutting,  and  be  told  me 
to  go  to  the  lot  and  get  his  case  of  medicine 
and  Instruments  out  of  his  buggy.  I  ran  and 
got  them.  I  was  not  in  the  bonse  ttiree 
minutes,  and  the  buggy  was  not  100  yards 
from  the  bouse.  I  bad  no  trouble  in  finding 
the  doctor's  case  of  instruments.  I  got  it 
and  ran  back  to  the  store,  and  got  there  t>e- 
fore  Dr.  Stephens  did.  I  passed  by  Silas 
Teague  and  the  appellant  as  I  went  back  to 
the  store.  I  spoke  to  them,  but  did  not  stop. 
T"  -.-as  not  two  minutes  from  the  time  I 
got  the  case  of  instruments  until  I  was  in 
the  store.  I  set  the  case  of  instruments 
down  and  immediately  had  the  conversation 
with  the  deceased  that  I  have  detailed,  and 
it  was  over  before  Dr.  Stephens  got  there. 
I  was  considerably  excited,  and  I  ran  rapid- 
ly when  going  after  the  doctor  and  in  bring- 
ing the  medicine  case."  This  testimony  is 
rehearsed  so,  as  it  presents  the  state's  theory 
of  this  case. 

Appellant's  statement  is  as  follows:  Ap- 
pellant in  his  own  t)ehalf  testified:  "After 
the  party  at  Geo.  Stovall's,  I  came  on  down 
to  Nimrod,  and  stopped  at  Teague  Bros, 
store.  Lanham  Broyles  and  several  other 
boys  were  in  the  store  when  I  got  there. 
I  said  to  Lanham,  'Well,  that  was  one  more 
storm  party  in  Texas.'  (By  storm  party  we 
meant  a  surprise  party.)  He  said:  'Yes; 
that  was  the  damnedest  party  I  was  ever 
at,'  or  'I  ever  saw.*  I  bought  a  few  pieces 
of  gum  drop  candy  from  SUas  Teague  and 
ate  it  nnd  some  of  the  candy  stuck  to  my 
teeth;  and  while  I  was  whittling  me  a 
toothpick  out  of  a  match  to  pick  my  teeth 
they  started  to  close  the  store,  and  I  walked 
out  on  the  gallery  of  the  store  with  the 
knife  and  match  in  hand.  As  we  walked 
out  on  the  gallery  the  deceased  said  to  me: 
'Sutton  Stovall,  come  here!  I  want  to  speak 
to  you  a  minute.'  It  was  dark  and  cloudy 
at  that  time,  and  had  been  misting  rain. 
He  led  the  way  around  the  west  side  of 
Teague  Bros.'  storehouse  until  we  got  rather 
behind  and  south  of  a  little  oil  room  that  i» 
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boilt  onto  the  side  of  the  fltorehonae  some- 
where about  the  middle  of  the  west  Bide. 
Ab  we  got  there  the  deceased  stopped,  and 
as  I  came  np  to  him  he  said,  'I  understand 
that  yon  have  been  telling  that  I  gave  Estelle 
Stovall  a  drink  of  elder,'  and  1  said,  'I  did 
not.'  And  he  says.  'Yonr  mother  and  sister 
says  that  you  did.'  And  I  said:  'If  my 
mother  says  It,  I  did.  I  will  not  doiy  any- 
thing my  mother  said.'  Deceased  then  says, 
'Ton  and  your  mother  both  are  damned  lying 
sons  of  bitches.'  And  I  said,  Tou  are  an- 
other.' He  said,  'God  damn  you,  I  will  kill 
yon,'  and  ran  his  hand  In  his  pocket  and 
Jerked  It  out,  with  something  that  I  took  to 
be  a  knife  In  it,  and  struck  me  in  the  breast ; 
and  as  he  struck  me  I  had  my  knife  In  my 
hand,  and  I  Just  made  a  Jab  at  him  with 
my  knife.  Deceased  then  turned  off  toward 
the  store,  and  I  -walked  off  six  or  eight  feet 
west  of  him,  and  we  were  standing  there 
when  the  boys  came  up.  Nothing  more  was 
said  at  that  time  between  us.  I  had  no  idea 
of  having  any  trouble  with  him  when  I  went 
around  the  store  building.  I  did  not  know 
what  he  wanted  to  talk  to  me  about.  We 
had  never  had  a  cross  word  or  any  ill  feeling 
that  I  know  of  in  our  lives  before.  We  had 
been  raised  in  the  country  together,  and 
had  gone  to  school  together,  and  had  always 
been  good  friends.  I  cannot  tell  you  Just 
how  tlM  blows  were  struck,  as  I  was  very 
much  excited  at  that  moment,  as  the  whole 
thing  came  off  unexpectedly  to  ihe." 

In  addition  to  the  state's  case  above  sug- 
gested, the  state  shows  that  appellant  walked 
off  with  a  Justice  of  the  peace  after  the  dif- 
ficulty, and,  when  asked  what  was  the  mat- 
ter, appellant  persisted  In  replying,  "Noth- 
ing;" and  never  told  his  father  the  facts  of 
the  case  until  some  time  after  the  difficulty. 
The  defense  further  shows  that  the  next 
day  after  the  difficulty  appellant  had  a  cut 
on  his  coat  which  he  showed  to  parties. 
Deceased  was  stabbed  ip  the  right  side,  about 
2%  inches  below  the  right  nipple,  a  depth 
of  about  2  inches,  and  lingered  something 
like  30  days  before  he  died.  We  have  made 
this  statement  of  the  case  In  order  to  prop- 
erly treat  appellant's  various  bills  of  excep- 
tions and  assignments. 

Appellant  complains  that  the  court  erred 
in  falling  to  give  appellant's  special  charge 
No.  1,  which  is  as  follows:  "The  Jury  are 
charged  that,  if  they  find  from  the  testimony 
that  the  defendant,  at  the  time  and  place 
alleged  in  the  Indictment,  with  a  knife  did 
Inflict  the  wound  in  the  body  of  the  said 
Lanham  Broyles,  aa  charged,  and  they  fur- 
ther find  from  the  testimony  that  there  has 
been  gross  neglect  or  manifestly  improper 
treatment  of  said  Lanham  Broyles  by  the 
attending  physician,  attendants,  or  nurses 
attending  him,  between  the  time  of  the  Inflic- 
tion of  said  wound  and  the  time  of  his  deatti, 
which  improper  treatment  or  neglect,  if  any, 
caused  the  death  of  said  Lanham  Broyles, 
then   til*  Jury  cannot  find   the  defendant 


guilty  of  taking  the  life  of  said  Lanham 
Broyles;  and  if  the  Jury  so  find  from  the 
testimony  they  will  find  the  defendant  not 
guilty."  The  court  in  his  main  charge  gave 
the  following:  "Homicide  is  the  destruction 
of  the  life  of  one  human  being  by  the  act, 
agency,  procurement,  or  culpable  omission  of 
another.  The  destruction  of  life  must  be 
complete  by  such  act  or  agency;  but  al- 
though the  injury  which  caused  death  might 
not,  under  other  circumstances,  have  proved 
fatal,  yet  if  such  Injury  he  the  cause  of 
death,  without  its  appearing  that  there  has 
been  any  gross  neglect  or  improper  treatment 
by  some  other  person  other  than  the  defend- 
ant, such  as  the  physician,  nurse,  or  other 
attendant.  It  would  be  homicide.  Now,  if 
yon  are  satisfied  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  at  the 
time  and  place  charged  in  the  Indictment  did 
with  a  knife  cut  and  stab  Lanham  Broyles, 
the  deceased,  and  inflicted  upon  him  a  wound 
which  was  not  In  Itself  necessarily  mortal, 
but  which  produced  gangrenous  pneumonia, 
or  other  pneumonia  or  malady  that  ultimate- 
ly resulted  in  death,  and  which  was  brought 
about  by  no  gross  neglect  or  manifestly  Im- 
proper treatment  upon  the  part  of  others, 
such  as  the  physician,  the  deceased,  or  at- 
tendant, then  the  party  inflicting  the  injury 
would  be  as  guilty  of  the  homicide  as  If  the 
wound  would  of  itself  inevitably  have  pro- 
duced death.  If  yon  l»elleve  from  the  evi- 
dence that  the  defendant,  Sutton  Stovall, 
cut  and  stabbed  jsaid  Lanham  Broyles  with  a 
knife,  thereby  inflicting  upon  him  a  wound 
which  was  not  necessarily  of  a  fatal  char- 
acter, and  would  not  of  itself  have  caused 
death,  and  if  yon  believe  from  the  evidence 
that  the  deceased  was  manifestly  improper- 
ly treated,  or  that  there  was  gross  neglect 
by  the  physician,  or  the  nurse,  or  the  de- 
fendant, or  attendants,  by  reason  of  which 
the  deceased  contracted  gangrenous  pneumo- 
nia, or  other  pneumonia  or  disease  of  the 
lungs,  that  resulted  in  and  caused  the  death 
of  said  Lanham  Broyles,  then  you  cannot 
find  that  the  defendant  is  guilty  of  tak- 
ing the  life  of  said  deceased;  or  if  you 
find  from  the  evidence  that  the  deceased 
died  of  pneumonia  or  other  disease  that 
was  a  result  of  the  wound  inflicted  upon 
Lanham  Broyles  by  the  defendant,  if  any, 
you  cannot  find  the  defendant  guilty  of  any 
grade  of  homicide,  but  you  will  consider 
whether  or  not  the  defendant  Is  guilty  of 
an  assault  with  Intent  to  murder,  or  of  an 
aggravated  assault,  or  whether  he  is  entitled 
to  an  acquittal  at  your  hands  under  all  of 
the  Instructions  and  definitions  given  you  In 
this  charge  heretofore  and  following." 

The  latter  clause  of  said  charge  practically 
tells  the  Jury  to  turn  defendant  loose  (if 
it  is  properly  copied  in  this  transcript),  since 
it  says  that  if  he  died  with  pneumonia  that 
appellant  would  not  be  guilty  of  any  grade 
of  homicide.  Evidently  there  are  some  words 
left  out  of  this  clause  of  the  charge,  since 
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It  ic  at  rarlance  witb  the  other  portlona 
thereof.  The  balance  of  the  charge  Is  entire- 
ly proper  and  i>ertlnent,  and  appellant  was 
not  entitled  to  hia  special  charge.  Special 
charges  Noa.  2,  8,  4,  and  5  all  relate  to  the 
same  matter,  and  we  hold  that  the  charge 
of  the  court  amply  covered  every  phase  of 
the  theory  of  Improper  treatment  suggested 
by  the  record  In  this  case,  if  such  theory  Is 
suggested  by  the  record.  The  doctor  who 
treated  deceased  testified  that  he  put  a 
drainage  tube  In  the  wound  and  used  anti- 
septics and  other  remedies  suggested  by  the 
best  author  I  ties  for  such  character  of  In- 
juries. The  defense  placed  a  physician  on 
the  stand,  and  be  practically  corroborated  the 
attending  physician  on  this  line.  There  is 
some  slight  discrepancy  In  their  testimony 
as  to  what  the  attending  physician  told  the 
other  physician  was  ^the  matter  with  de- 
ceased a  short  while  before  his  death;  but 
there  is  no  contravention,  as  we  understand 
this  record,  In  the  fact  that  the  treatment 
was  proper. 

Bill  of  exceptionif  No.  1  presents  the  fol- 
lowing: "The  state  offered  to  prove  and  did 
prove  the  foUowinK  facts  by  Russell  Harvey: 
That  be  had  a  conversation  with  deceased  In 
Teaguc  Bros.'  storehouse  some  12  or  15  min- 
utes after  the  difficulty.  In  whldi  witness 
asked  deceased  how  it  happened,  and  de- 
ceased rolled:  'I  asked  Sutton  why  be  had 
been  lying  on  me,  and  he  said  he  had  not 
been,  and  I  told  him  he  had  and  Sutton  called 
me  a  liar,  and  I  [deceased]  struck  Sutton  [de- 
fendant] in  the  breast  Some  one  stepped  ofT 
the  gallery  then,  and  I  asked  him  to  come  on 
back  further,  and  started  walking  off,  when 
he  [Sutton]  ran  up  behind  me,  and  stabbed 
me,  and  Jumped  off  to  one  side,  three  or  four 
feet.'  This  conversation  occurred  in  the  ab- 
sence of  defendant.  Appellant  objected  to 
said  testimony,  because  it  was  In  his  absence, 
was  not  a  voluntary  statement  made  under 
such  circumstances  as  would  be  res  gestae, 
and  was  Irrelevant  and  prejudicial ;  and  the 
court  overruled  the  objection  and  permitted 
the  defendant  to  testify  as  set  out  above" — 
which  bill  was  approved,  with  the  following 
qualification:  "The  witness  Russell  Harvey 
stated  what  he  had  done  during  the  Interval 
between  the  outcry  at  the  time  of  the  cutting 
and  this  conversation  with  the  deceased,  and 
It  did  not  appear  to  the  court  that  it  was 
reasonably  more  than  8  or  10  minutes,  to  wit: 
That  he  had  gone  atiout  the  distance  of  across 
a  street,  helped  the  deceased  on  the  gallery 
of  the  store  and  got  a  key  for  the  door,  which 
did  not  reasonably  consume  more  than  4  min- 
utes' time;  then  ran  150  or  200  yards  and 
back,  and  got  a  doctor,  and  brought  a  medi- 
cine case,  for  which  the  witness  allowed  in 
his  evidence  some  7  minutes,  but  which  prob- 
ably did  not  take  4  minutes,  for  Dr.  Stephens, 
who  lives  there,  says  the  distance  Is  only 
about  140  yards  and  back ;  and  that  the  wit- 
ness made  no  perceptible  halt,  but  was  In  a 
hurry.    The  evidence  also  shows  ^at  the  de- 


ceased had  fainted  in  the  Interval,  which  left 
but  a  short  lucid  time  to  frame  a  statement, 
though  the  witness  did  state  that  he  did  not 
know  how  long  it  was,  and  said  It  might 
have  been  even  20  or  30  minutes.  The  wit- 
ness gave  the  full  conversation  had  with  de- 
ceased after  bis  return  from  his  trip  for  the 
doctor  and  medicine  case,  as  follows:  *I  ask- 
ed deceased  how  he  was  feeling.  He  answer- 
ed that  he  was  feeling  pretty  tough.  He  then 
asked  me  to  go  out  and  give  Sutton  Stovall  a 
whipping.  I  told  him  that  would  do  no  good. 
I  then  asked  him  how  it  happened' — and  that 
the  deceased  gave  the  answer  as  set  forth  in 
the  bill  of  exceptions."  This  testimony  was 
clearly  res  gestK,  as  indicated  by  a  long  line 
of  decisions  of  this  court,  some  of  which  we 
find  in  the  state's  brief,  which  are  as  follows: 
Tlnsley  v.  State  (Tex.  Or.  App.)  106  S.  W. 
349 ;  Jones  v.  State  (Tex.  Cr.  App.)  106  S.  W. 
845 ;  Mahoney  v.  State  (Tex.  Or.  App.)  98  S. 
W.  854;  Freeman  v.  State,  40  Tex.  Cr.  R. 
54S,  46  S.  W.  641,  51  S.  W.  230 ;  I«wls  v. 
State,  29  Tex.  App.  201,  15  S.  W.  642,  25 
Am.  St  Rep.  720 ;  Franklin  v.  State  (Tex.  Or. 
App.)  88  S.  W.  359;  Cfaapman  v.  State,  48 
Tex.  Cr.  B.  328,  65  S.  W.  1098,  96  Am.  St 
Rep.  874;  Bice  v.  State  (Tex.  Cr.  App.)  100 
S.  W.  949;  Neely  v.  State  (Tex.  Or.  App.)  56 
S.  W.  625. 

Bill  of  exceptions  No.  2  complains  of  the 
following:  The  state  ofTered  the  witness  EJs- 
telle  Storall,  who  testified  that  she  was  the 
cousin  of  the  appellant  and  had  been  en- 
gaged to  marry  deceased,  and  the  counsel  for 
appellant  moved  the  court  to  withdraw  the 
same  from  the  Jury,  for  the  following  rea- 
sons, to ' wit:  Because  said  testimony  was  ir- 
relevant, immaterial,  and  prejudicial,  and  the 
court  overruled  the  objections,  and  appellant 
excepted  to  said  ruling  of  the  court  We  are 
at  a  loss  to  know  why  this  testimony  was 
admitted.  It  did  not  and  could  not  throw 
any  light  on  the  state's  case;  but  certainly 
It  would  not  authorize  a,  reversal  of  this  case. 
We  apprehend  that  several  girls  in  that 
neighborhood  are  related  In  some  degree  to 
appellant  It  may  be  deceased  had  been  en- 
gaged at  some  time  to  two  or  three  of  than, 
for  aught  this  record  shows,  or  the  difCerent 
bills  of  exceptions  indicate.  Falling  to  con- 
ceive of  any  pertinency  or  bearing  the  tes- 
timony could  have  upon  the  case,  we  can- 
not be  called  upon  to  reverse  same  iu  the 
light  of  said  fact 

Bill  of  exceptions  No.  3  shows  that  Dr. 
Parks,  for  the  state,  testified  the  cut  on  the 
deceased  ranged  backward  and  upward.  Ap- 
pellant objected  to  said  testimony  on  the 
ground  that  it  was  a  conclusion  of  the  wit- 
ness, was  not  a  matter  upon  whldi  he  was 
qualified  to  give  an  opinion,  was  not  such  a 
fact  as  the  law  permits  an  opinion  to  be 
given  on,  and  because  an  examination  of  the 
witness  disclosed  that  his  examination  was 
only  ocular,  superficial,  and  external,  and 
because  said  testimony  was  Irrelevant,  Im- 
material, and  prejudicial.    The  court  quail- 
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flea  the  blU  by  stating  tbat  the  doctor  was  a 
qualified  anrgeon,  and  regular  practicing  phy- 
■idan,  and  graduate,  and  that  in  treating  the 
wound  and  inserting  gauze  or  drainage  into 
it  he  -was  acquainted  with  the  course  of  the 
wound.  This  testimony  waa  clearly  admis- 
sible. Appellant  in  his  argument  before  this 
court  called  our  attention  to  that  line  of  au- 
thorities which  say  that  a  doctor  cannot 
testify  to  the  relative  positions  of  appellant 
and  deceased  at  the  time  the  wound  is  in- 
flicted. This  position  is  correct;  but  this 
court  has  uniformly  held  that  the  doctor 
could  testify,  after  examining  the  wound,  as 
to  the  range  of  the  wound,  its  extent,  its 
size,  and  the  position  of  same  in  the  body. 
This  testimony  would  be  very  different  from 
the  doctor  telling  what  position  appellant 
stood  in  at  the  time  he  inflicted  the  wound. 
This  matter,  as  has  been  uniformly  held  by 
this  court,  must  be  left  to  the  Jury.  There 
was  no  error  in  admitting  said  testimony. 

Appellant  further  complains  that  the  court 
erred  in  charging  upon  murder  In  the  first 
degree.  This  question  passed  out  by  virtue 
of  the  verdict  in  this  case.  We  find  the 
charge  of  the  court  aptly  and  properly  pre- 
sented every  phase  of  the  law  suggested  by 
the  evidence. 

Appellant  further  insists  that  the  evidence 
is  insnfficient  to  support  the  verdict  Tak- 
ing the  res  gestae  statement  of  the  deceased, 
wbldi  is  legitimate  proof  to  establish  the 
fact.  It  makes  appellant  clearly  guilty  of 
manslaughter.  The  Jury  having  settled  the 
question  on  this  issue  against  appellant,  we 
do  not  feel  inclined  to  disturb  their  verdict 

The  Judgment  is  afSrmed.    ■ 


KBBNAN  v.  SLAUGHTKR. 

(Goart  of  Civil  Appeals  of  Texas.    Feb.  8.  1908. 
Rehearing  Denied  March  14,  1$X)8.) 

1.  Public  iJiNns— Statk  Lands  —  Disposal 
or. 

In  trespass  to  try  title  to  land,  allefted  to 
be  In  Lamb  county,  e^dence  examined,  and  held 
insufficient  to  show  the  actual  bonndar;  between 
euch  county  and  another  so  as  to  warrant  the 
assumption  tbat  tbe  land  waa  entirely  in  Lamb 
countar,  bringing  it  within  the  reservation  of 
Act  Feb.  20,  1879  (Laws  1879,  Reg.  Seas.  p.  9, 
c.  13),  reserving  from  location  the  unappropriat- 
ed pnbllc  domain  in  certain  counties,  including 
Lamb. 

2.  Sake. 

Where  lands  entirely  in  either  one  of  two 
counties,  or  partly  in  one  and  partly  in  the  oth- 
er, were  appropriated  by  a  survey,  irregularities 
therein  did  not  render  invalid  a  patent  Issued  by 
the  Commissioner  of  the  General  Land  Office 
on  approval  of  the  field  notes  of  snch  survey, 
and  subsequent  to  the  enactment  of  Act  Feb. 
20,  1879  (Laws  1879,  Reg.  Seas.  p.  9,  c.  13),  and 
Act  July  14, 1879  (Sp.  Laws  1879,  p.  48,  c  52), 
wlthdravring  from  location  lands  in  such  coun- 
ties not  theretofore  otherwise  legally  appropriat- 
ed since  It  waa  the  Commissioner's  duty,  before 
issuing  the  patent,  to  determine  whether  such 
stet>s  had  been  taken  toward  the  appropriation 
of  the  land  before  the  enactment  of  the  laws 
as  would  authorise  the  perfection  of  title  as 


agaJnst  the  reservation ;  and  the  law  presumes 
the  Commissioner  did  his  duty  in  that  regard, 
and  determined  that  the  right  acquired  by  the 
survey  was  superior  to  the  reservation  in  the 
statute. 

8.  Sauz. 

A  patent  for  land,  alleged  to  have  been  re- 
served to  the  state,  will  not  be  declared  void. 
at  the  suit  of  a  party  other  than  the  state  or 
party  claiming  title  under  the  reservation,  for 
an  alteration  in  the  field  notes  of  the  survey, 
made  by  the  Commissioner  of  the  General  Land 
Office  changing  the  name  of  the  county  from 
one  included  within  the  reservation  to  another 
not  included  therein,  since  it  could  not  be  as- 
sumed that  the  commissioner  made  the  altera- 
tion without  liaving  evidence  before  him  Justify- 
ing it 

4.  Taxation  —  Tax  Sai,kb  —  Statutobt  Rb- 
QUIBEMENT8— Compliance  With. 

A  sale  of  lands,  in  an  unorganized  county 
for  unpaid  taxes,  by  the  Comptroller  of  Public 
Accounts,  made  pursuant  to  levy  and  publica- 
tion, did  not  devest  the  owner  of  title,  where 
the  Comptroller  did  not,  npon  receipt  of  tbe  tax 
roils  of  the  county  to  which  the  unauthorized 
county  was  attached,  compare  lands  rendered 
to  the  assessor  of  such  county  with  those  pre- 
vionsly  rendered  to  him  (the  Comptroller)  by 
nonresidents,  before  making  out  his  delinquent 
list  and  placing  such  value  npon  the  lands  as 
he  deemed  Just  and  fair,  as  required  by  Rev. 
St  1896,  art  6141,  the  statutory  direction  not 
being  immaterial,  but  being  prescribed  as  con- 
ducing to  certainty,  and  as  tending  to  protect 
owners  of  lands  who  had  rendered  the  lands  and 
paid  taxes  thereon  to  the  collector  of  tbe  county 
to  which  the  unorganized  county  was  attached, 
and  those  theretofore  having  rendered  or  paid 
taxes  to  the  Comptroller. 

5.  Same— Place  of  Sale. 

A  sale  of  lands  in  an  unorganized  county 
for  unpaid  taxes,  by  the  Comptroller  of  Public 
Accounts,  was  invalid  if  not  made  "in  front  of 
the  Comptroller's  office  in  the  city  of  Austin,  be- 
tween the  hours  of  8  o'clock  a.  m.  and  4 
o'clock  p.  m.,  of  the  day  of  the  sale,"  as  express- 
ly commanded  by  Rev.  St  1895,  art.  6145. 

6.  Same— Tax    Deedb— Recitals— Effect. 

Recitals,  in  a  deed  executed  by  the  (3<»ni>- 
troller  of  Public  Accounts,  for  sales  of  land  for 
taxes  were  not  sufficient  to  establish  perform- 
ance of  prerequisites  of  the  tax  sale,  where  the 
power  of  the  officer  was  not  shown,  since  the 
power  of  an  officer  must  be  shown  before  the 
presumption  of  the  regularity  of  his  acts  will 
be  indulf^ed  in. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  |  1558.] 

7.  Same— Statutory  Pbovisions— Corstbuo- 
TiON— Legality  of  Sale— Necessitt. 

Rev.  St.  1895,  arts.  4266,  5147,  providing 
that  "when  lands  •  •  *  bid  in  by  the  Comp- 
troller for  the  state  •  •  •  are  not  redeemed 
•  •  •  then  the  land  •  •  •  shall  become 
vacant."  does  not  devest  the  title  of  the  owner 
of  lands  sold  for  taxes  by  the  mere  fact  of  sale 
by  the  Comptroller,  regardless  of  the  validity 
of  the  sale,  since  such  article  should  be  constru- 
ed with  tbe  other  articles  of  the  statute  relating 
to  an  owner's  failure  to  pay  taxes,  and  will  be 
held  to  have  referred  to  regular  sales,  and  not 
as  intended  to  declare  a  penalty. 

Appeal  from  District  Court,  Hale  County ; 
L.  S.  Kinder,  Judge. 

Trespass  to  try  title  by  O.  O.  Slaughter 
against  Oliver  Keenan.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

0.  S.  Williams,  for  appellant  Wilson.  Dal- 
ton  &  Wilson,  K.  R.  Craig  and  G.  G.  Wright, 
for  appellee. 
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CONNER,  G.  3.  Appellee  on  the  20tb  of 
February,  1006,  Instituted  thla  suit  against 
appellant,  In  the  usual  form  of  trespass  to 
try  title,  to  recover  a  section  of  land  describ- 
ed In  his  petition.  Appellant  pleaded  the 
general  denial,  not  guilty,  ImproTements  in 
good  faith,  and  In  cross-claim  asserted  title 
to  the  land  In  controversy  in  the  form  of 
trespass  to  try  title.  The  trial,  which  was 
before  the  court  without  the  intervention  of  a 
jury,  resulted  In  a  Judgment  for  appellee  for 
the  land  in  controversy,  and  in  favor  of  ap- 
pellant on  his  plea  of  Improvements  in  good 
faith.  Appellee  proved  a  regular  chain  of 
transfers  from  James  A.  Dickenson,  the  gran- 
tee In  the  patent,  to  himself.  The  defenses 
sought  to  be  established  by  appellant  so  far 
as  necessary  to  state,  were:  First,  that  the 
patent  to  James  A.  Dickenson  was  void ;  sec- 
ond, that  the  land  was  duly  sold  to  the  state 
of  Texas  for  taxes,  placed  upon  tbe  market 
by  tbe  land  commissioner,  and  sold  to  appel- 
lant as  public  free  school  land. 

Under  appellant's  first,  second,  and  third 
assignments  of  error  It  is  contended  tliat  the 
patent,  under  which  appellee  claims,  was 
void,  on  the  ground  that  the  land  In  contro- 
versy Is  wholly  within  LAmb  county,  and 
was  reserved  from  location  by  an  act  of  the 
Legislature  approved  February  20,  1879,  pro- 
viding for  the  survey  and  sale  of  unappro- 
priated public  domain  for  the  erection  of  a 
new  state  capltol,  etc.  (see  Laws  1879,  Reg. 
Sess.  p.  9,  c.  13),  or  by  act  of  the  Legislature 
at  its  special  session,  approved  July  14,  1879, 
(see  Sp.  Laws  1879,  p.  48,  c.  62).  The  first 
act  cited  reserved  from  location  tbe  unap- 
propriated public  domain  in  certain  counties, 
including  Lamb;  and  the  second  act  made 
like  reservation  in  counties  therein  named, 
including  Hale.  It  seems  undisputed,  how- 
ever, tbat  I.  J.  Summerfleld,  a  deputy  sur- 
veyor of  Jack  land  district,  which  Included 
Lamb  county,  located  the  certificate,  by  vir- 
tue of  which  the  laud  In  controversy  was 
patented,  on  January  7,  1879;  he  so  certify- 
ing in  tbe  copy  of  field  notes  offered  In  evi- 
dence upon  the  trial.  I.  W.  Calloway,  dis- 
trict surveyor  of  Jack  district,  certified  that 
he  had  examined  the  plat  and  field  notes 
made  by  Summerfield,  and  found  them  cor- 
rect, and  that  they  were  recorded  in  his  of- 
fice, though  the  precise  date  of  such  record 
is  not  shown.  Nor  was  it  made  to  aflSrma- 
tlvely  appear  that  there  was  any  formal  ap- 
plication to  file  upon,  or  entry  made  of  the 
certificate  on  land,  either  in  Hale  or  Lamb 
counties;  and  it  further  appears  that  Sum- 
merfield made  the  location  for  tbe  owners, 
probably  by  platting  tbe  land  among  otber 
surveys  on  the  maps  of  Lamb  county.  It 
caimot  be  doubted,  however,  that  the  field 
notes  were  made  out,  certified,  and  approved 
as  stated  by  the  district  surveyor,  recorded 
and  returned  to  the  General  Laud  Office,  and 
that  the  Commissioner  of  the  Land  Office  by 
virtue  thereof  issued  a  patent  to  James  A. 
Dickenson  describing  the  land  as  described 


In  tbe  Summerfleld  notes,  save  tbat  tbe  land 
was  de8cril>ed  as  in  Hale  county.  Instead  of 
in  Lamb  county.  It  appearing  tbat  the  word 
"Lamb"  had  been  erased,  and  tbe  word 
"Hale"  substituted  in  the  field  notes  on  file 
in  tbe  €leneral  Land  Office. 

We  cannot  think  the  irregularities  noted, 
if  such  they  are,  had  tbe  effect  of  making  tbe 
patent,  under  which  appellee  claims,  void,  as 
contended  by  appellant.  It  is  true  that  the 
effect  of  the  act  approved  February  20,  1879, 
was  to  withdraw  from  location  lands  not 
theretofore  otherwise  legally  segregated  and 
appropriated,  but,  if  it  be  assumed  that  the 
land  in  controversy  is  in  fact  situated  in 
Lamb  county,  as  recited  in  tbe  Summerfleld 
field  notes.  It  nevertheless,  we  think,  was  so 
appropriated  by  tbe  previous  survey  of  Janu- 
ary 7th,  followed  by  the  approval  of  the  field 
notes  and  issuance  of  the  patent,  as  to  take 
tbe  land  in  controversy  out  of  tbe  operation 
of  the  reservation  referred  to.  It  was  the 
duty  of  tbe  Commissioner  of  the  General 
Land  office  to  determine  whether,  prior  to 
the  taking  effect  of  the  reservation,  the  hold- 
er of  a  certificate  bad  taken  such  steps  to- 
ward tbe  appropriation  of  the  land  to  bis  cer- 
tificate as  would  entitle  blm  to  perfect  his 
title  as  against  the  reservation.  Tbe  pre- 
sumption which  the  law  indulges  in  favor  of 
tbe  correctness  of  an  official  act  is  sufficient 
to  support  tbe  conclusion  tbat  tbe  certificate 
owner  had  placed  himself  in  such  posltlcm 
that  his  right  to  the  land  was  superior  to  the 
reservation,  and  that  the  Commissioner  prop- 
erly did  tbat  which  tbe  court  would  have 
required  him  to  do.  Besides,  the  record  is 
not  conclusive  that  the  land  is  in  Lamb  coun- 
ty. True  tbe  field  notes,  as  made  out  by 
Summerfleld  and  approved  by  the  district  sur- 
veyor, so  recite,  and  one  witness  on  tbe  trial 
so  testified ;  but  Summerfield  testified  on  the 
trial,  and  it  substantially  appears  therefrom, 
that  tbe  survey  in  controversy  was  platted  in 
and  attached  to  a  long  base  line,  originating 
in  Deaf  Smith  county,  and  tbat  tbe  witness 
testifying  to  tbe  location  of  the  land  in  con- 
troversy in  Lamb  county  bad  never  surveyed 
tbe  line  between  Lamb  and  Hale  counties, 
but  said  tbat  "the  common  understanding  of 
the  people  who  reside  in  that  community,  and 
tbe  common  report  is  that  tbe  county  line  is 
located  as  stated  by  me."  Tbe  Commissioner 
of  tbe  Land  Office,  however,  as  before  shown 
erased  the  word  "Lamb"  in  tbe  field  notes, 
and  inserted  the  word  "Hale"  and  patented 
tbe  land  as  located  in  Hale  county;  and  It 
must  not  be  assumed  tbat  tbe  Commissioner 
made  the  correction  indicated  without  evi- 
dence before  him;  at  least  a  mistake  In  this 
particular  ought  not  to  invalidate  the  patent, 
particularly  In  view  of  the  fact  that  tbe  state 
is  not  complaining,  and  tbat  appellant  asserts 
no  right  under  tbe  act  of  tbe  Legislature 
creating  the  reservation.  These  considera- 
tions also  apply,  we  think,  to  tbe  act  of  July 
14, 1879,  if  tbe  land  is  in  fact  located  in  Hale 
county.     So  that,   as  against  appellant  at 
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least,  neither  reMtratlon  affects  appellee's 
title. 

Tbe  only  remaining  material  question  Is 
vbr^her  the  Comptroller  of  Public  Accounts 
lawfully  sold  to  the  state  the  land  in  con- 
troversy, for  the  state  and  county  taxes  for 
the  year  1894.  If  be  did  so,  then  by  virtue 
of  articles  4266  and  5147  of  the  Revised  Stat- 
utes of  1896  the  land  reverted  to  and  became 
a  part  of  the  public  free  school  fund,  and  as 
such  subject  to  sale,  In  vrhlch  event  It  Is  not 
disputed  that  appellant  regularly  became  the 
purchaser,  and  would  be  entitled  to  a  recov- 
ery; appellee  having  failed  to  redeem  his 
land  from  such  sal&  We  are  of  opinion, 
however,  that  no  such  sale  by  tbe  C!omptrol- 
ler  was  made  as  will  have  the  effect  contend- 
ed for.  It  appears  from  the  certificate  of 
J.  W.  Stevens,  Comptroller  of  Public  Ac- 
counts, that  on  July  24,  1895,  the  then  Comp- 
troller, R.  W.  Flnley,  levied  upon  all  lands 
situated  in  unorganized  counties  for  the  un- 
paid taxes  of  the  year  1894,  and  regularly 
advertised  said  lands  for  sale;  that  pursuant 
to  such  levy  and  advertisement  he  on  October 
1,  1895,  gold  the  section  of  land  in  contro- 
versy to  the  state  of  Texas.  The  certificates 
of  the  Comptroller  and  evidence,  however, 
fiiil  to  show  that  tbe  Comptroller,  upon  re- 
ceipt of  the  tax  rolls  of  Castro  county,  to 
which  the  then  unorganized  county  of  Lamb 
was  attached,  compared  the  lands  rendered 
to  the  assessor  of  Castro  county  with  those 
previously  rendered  to  him  (the  Comptroller) 
by  nonresidents,  before  making  out  his  delin- 
quent list  and  placing  such  value  upon  the 
lands  as  he  deemed  Just  and  fair,  as  pro- 
vided by  article  5141  of  the  Revised  Statutes. 
Nor  does  such  evidence  show  that  the  sale 
was  made  by  the  Comptroller  "In  front  of  the 
Comptroller's  office  In  the  dty  of  Austin  be- 
tween tbe  hours  of  8  o'clock  a.  m.  and  4 
o'clodc  p.  m."  of  the  day  of  sale,  as  command- 
ed by  Rev.  St  1895,  art  5145.  We  think 
these  were  prerequisites  of  power  in  the 
Comptroller,  and  hence  of  a  valid  sale  by 
him.  We  know  of  no  exception  to  the  rule 
that  before  property  of  a  citizen  can  be  de- 
vested out  of  him  by  virtue  of  a  tax  sale,  tbe 
steps  prescribed  by  the  law  must  be  at  least 
subst^tlally  compiled  with.  The  power  was 
not  given  to  the  Comptroller  to  assess  land 
In  unorganized  counties  until  after  he  had  re- 
ceived the  tax  rolls  of  the  county  to  which 
the  unorganized  cotmtj  was  attached,  and 
until  he  had  afterwards  compared  the  lands 
which  had  been  rendered  to  the  assessor  of 
the  parent  county  with  the  list  of  lands  pre- 
viously roidered  to  him  (tbe  Comptroller)  by 
nonresidents,  after  which  it  was  his  duty  to 
value  tbe  lands  thus  found  to  be  unrendered, 
and  three  months  thereafter  to  levy  upon 
and  make  advertisement  as  provided  by  law. 
Bev.  St  1895,  arts.  5141,  5144.  It  cannot  be 
said  tbat  these  directions  are  immaterial. 
Tbey  wen  evidently  prescribed  as  conducive 
to  certainty,  and  as  tending  to  protect  own- 

losaw.— 4S 


ers  of  land  wh6  may  have,  as  authorized 
by  law,  rendered  their  lands  and  paid  tax- 
es thereon  to  the  collector  of  the  county  to 
which  the  unorganized  county  was  attached, 
and  those  theretofore  having  rendered  or 
paid  the  taxes  to  the  (Comptroller.  Nor  can 
it  be  said  tbat  the  time  and  place  prescribed 
by  the  statute  (article  5145)  are  immaterial. 
The  Comptroller  acted  alone  under  the  au- 
thority given  by  law.  He  was  a  mere  Instru- 
ment in  the  passage  of  title  and  his  author- 
ity must  be  strictly  construed  and  every  pre- 
requisite fulfilled.  Davis  v.  Fames,  26  Tex. 
297;  Morrlsod  v.  Loftin,  44  Tex.  23;  and 
cases  cited  In  2  Texas  Notes,  659.  We  think 
we  need  not  cite  authorities  In  answer  to  the 
proposition  that  the  recitations  in  the  Comp- 
troller's deed  are  sufficient  to  establish  tbe 
performance  of  the  prerequisites  of  tbe  tax 
sale.  The  power  of  the  officer  must  first  be 
shown  before  we  can  indulge  the  presump- 
tion of  the  regularity  of  his  acts. 

Appellant  has  filed  a  written  argument  In 
which  It  Is  Insisted  In  effect  that,  by  virtue 
of  articles  4266  and  6147  of  the  Revised  Stat- 
utes of  1895,  appellee's  title  was  devested  by 
the  mere  fact  of  the  sale  by  the  (Comptroller. 
The  contention  Is  that  "it  is  not  a  question 
of  a  valid,  legal  sale  for  taxes;  the  statute 
does  not  refer  to  the  proceedings  at  all ;  but 
reads  "when  lands  •  •  •  bid  in  by  the 
Comptroller  for  the  state  •  •  •  are  not 
redeemed  •  •  •  then  the  land  •  •  • 
shall  become  vacant* "  etc.  We  do  not  agree 
with  such  construction  of  the  articles  relied 
upon.  They  are  to  be  construed  with  other 
articles  of  the  statute  relating  to  an  owner'd 
failure  to  pay  the  taxes,  and  must  be  held 
as  having  reference  to  regular  sales,  and  not 
intended  as  declaring  a  penalty. 

We  conclude  that  none  of  appellant's  con- 
tentions can  be  sustained,  that  all  assign- 
ments should  be  overruled,  and  that  the  Judg- 
ment must  be  affirmed. 


GREENLAW  et  al.  v.  DILLON  et  al. 

(Conrt  of  Civil   Appeals  of  Texas.     Jan.  22, 
190S.     Rehearing  Denied  March  11,  1908.) 

1.  Appeax—Bbiefs— Assignments  of  Bbbob— 

Matters  Waived. 

The  questions  of  the  defenses  of  limitations 
and  laches,  not  having  been  preserved  by  as- 
Bignments  of  error  in  the  briefs  of  defendants, 
as  appellants,  are  waived. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  S,  Appeal  and   Error,  |  3093.] . 

2.  Same— Habmless  Ebbob— Findings. 

Any  error  In  finding  that  certain  decrees 
construed  a  will  was  harmlesB ;  the  will  being 
before  the  court  for  construction,  and  it  having 
construed  it  correctly,  as  It  was  found  the  de- 
crees construed  it 

3.  WiLxs  —  "Contingent  Remaindebs"  Be- 
coming Vested — Opening  to  L«t  in  Afteb- 

BOBN   ReMAINDEBKEN. 

Not  only  at  common  law,  but  under  the 
laws  of  Tennessee  and  Texas,  under  a  will  giv- 
ing property  to  F.,  the  wife  of  G..  for  her  use 
SO  long  as  she  remained  the  wife  of  O.,  and  the 
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children  she  might  have  b;  O..  said  property  to 
go  to  the  children  of  O.  on  the  death  of  F..  or 
her  ceasing  to  be  his  wife,  there  was  a  "con- 
tingent remainder"  as  regards  the  children  of 
F.  oy  O.  till  a  child  was  bom  to  them,  whereup- 
on it  immedlatehr  became  a  vested  remainder  In 
that  child  and  all  other  children  that  might  aft- 
erwards be  bom  to  them ;  said  remainder  open- 
ing and  letting  in  each  successive  child  as  it  waa 
born,  and  the  interest  of  an;  such  child  dying 
before  F.  descending  to  the  child's  heirs. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phraaes,  vol  2,  pp.  150S-1Q06;  vol.  8,  p. 
7615.] 

Appeal  from  District  Court,,  Dallas  Coun- 
ty; Richard  Morgan,  Judge. 

Suit  by  I.  H.  Dillon,  Individually,  and  as 
loezt  friend  for  others,  against  W.  B.  Green- 
law and  others.  From  an  adverse  Judgment, 
defendants  appeal.    Affirmed. 

This  suit  was  instituted  in  the  court  below 
on  November  2S,  1904,  by  I.  H.  Dillon,  on  be- 
half of  himself,  and  as  next  friend  and  on 
behalf  of  his  two  minor  sons  J.  O.  Dillon  and 
I.  H.  Dillon,  Jr.,  agaimst  the  appellants  and 
appellee  W.  J.  Townsend,  for  the  purpose  of 
establishing  a  trust  and  a  vested  remainder  in 
and  to  a  certain  lot  of  land  In  the  city  of 
Dallas,  Dallas  county,  Tex.  The  cause  was 
tried  before  the  court  without  a  jury  on  May 
14,  1906,  resulting  in  a  decree  in  favor  of 
plaintiffs  against  the  defendants  declaring 
that  upon  the  death  of  E'annle  J.  Greenlaw, 
or  when  she  should  cease  to  be  the  wife  of 
W.  B.  Greenlaw  and  live  with  him  as  his 
wjfe,  then  the  full  and  complete  title  to  an 
undivided  one-third  interest  in  and  to  said 
property  In  remainder  should  be  and  was 
thereby  vested  in  the  plaintUfs  John  Oliver 
Dillon  and  I.  H.  Dillon,  Jr.,  subject  to  a  one- 
third  interest  in  the  one-third  which  was  by 
the  decree  vested  In  the  plaintiff  I.  H.  Dillon 
for  and  during  the  term  of  his  natural  life, 
and  for  all  costs  of  suit. 

The  findings  of  fact  and  conclusions  of  law 
of  the  trial  court  are  as  follows: 

"(1)  J.  O.  Greenlaw,  a  resident  citizen  of 
Shelby   coimty,   Tenn.,   died   testate  on  the 

day  of  February,  1864,  his  will  having 

been  filed  and  probated  In  said  county  March 
8,  1865. 

"(2)  The  thirteenth  clause  of  said  will 
reads  as  follows:  'Item  thirteenth:  I  do  fur- 
ther give,  bequeath,  and  devise  to  Fannie 
Greenlaw,  wife  of  my  son  W.  B.  Greenlaw, 
for  the  sole  and  separate  use  of  herself,  so 
long  as  she  may  his  wife  remain  and  live 
with  him,  and  the  childr«i  she  may  have  by 
her  present  husband  the  said  W.  B.  Green- 
law, one-fourth,  of  my  estate  (less  ten  thou- 
sand dollars)  subject  to  the  dower  rights  of 
my  wife  and  legacies  hereinbefore  named, 
the  property  and  interest  herein  devised  to 
go  to  and  belong  to  the  children  of  my  son 
after  the  death  of  the  said  Fannie  or  when 
she  may  cease  to  be  his  wife  and  live  with 
him.' 

•\S)  At  the  date  of  the  death  of  the  said 
testator  the  said  W.  B.  Greenlaw  and  wife, 


Fannie  Greenlaw,  bad  no  cblldrM,  but  subse- 
quently there  have  been  bom  to  them  three 
daughters,  to  wit,  the  defendants  Mrs.  Sallie 
J.  Davis  and  Mrs.  Anna  !•.  Propst,  and  Mrs. 
Katie  B.  Dillon,  now  deceased,  who  died  in- 
testate October  11,  1902,  and  v^o  was  at  the 
time  of  her  death  the  wife  of  the  plaintiff 
I.  H.  Dillon,  and  the  mother  ot  the  minor 
plaintiffs  John  OUiver  DWon  and  I.  H.  Dil- 
lon, Jr. 

"(4)  The  said  W.  B.  Greenlaw  and  wife, 
Fannie  Greenlaw,  are  still  living  together  as 
husband  and  wife,  and  have  no  other  chil- 
dren except  their  said  three  daughters. 

"(5)  The  said  Mrs.  Kate  B.  Dillon  bad 
no  other  children  except  the  said  two  minor 
plaintiffs. 

"(0)  On  May  18,  1889,  certain  property  In 
the  city  of  Memphis,  In  Shelby  county,  Tenn., 
was  by  decree  of  the  chancery  court  of  said 
county  vested  in  the  said  Mrs.  Famie  Green- 
law and  her  children  by  said  W.  B.  Green- 
law, to  be  by  them  held  und«:  and  in  ac- 
cordance with  the  terms  and  provisions  of 
the  aforesaid  clause  18  of  the  will  of  J.  O. 
Greenlaw,  deceased. 

"(7)  In  1885  the  said  W.  B.  Greenlaw  and 
wife,  Fannie  Greenlaw,  liaving  removed  to 
the  state  of  Texas,  were  residing  in  the  dty 
of  Dallas,  in  Dallas  county,  Tex.,  and  were 
desirous  of  having  the  aforesaid  property  in 
Memphis,  Tenn.,  sold  and  the  proceeds  rein- 
vested in  real  estate  in  Dallas  county,  Tex., 
and  to  this  end  a  suit  was  instituted  in  the 
district  court  of  Dallas  county,  Tex.,  on  May 
5,  1885,  numbered  and  styled  upon  the  docket 
of  said  court,  as  follows,  to  wit:  'No.  5,482. 
W.  B.  Greenlaw  et  al.  v.  Anna  L.  Greenlaw 
et  al.' — in  which  suit  the  plaintiffs  were  the 
said  W.  B.  Greenlaw  and  wife,  Fannie  J. 
Greenlaw,  and  their  daughter,  the  said  Mrs. 
Sallie  J.  Davis,  and  her  husband,  F.  M.  Da- 
vis, and  the  defendants  were  the  two  minor 
daughters  of  the  said  W.  B.  and  Fannie 
Greenlaw,  to  wit,  Anna  L.  Greenlaw,  now 
Mrs.  Anna  L.  Propst,  and  Katie  B.  Green- 
law, afterwards  the  wife  of  L  H.  Dillon,  and 
,  now  deceased.  In  the  original  petition  in  said 
suit  the  aforesaid  facts  were  recited,  and  the 
court  was  prayed  to  enter  a  decree  that  in 
the  event  the  chancery  court  of  Shelby  coun- 
ty, Tenn.,  would  transfer  to  this  court  the 
funds  arising  from  a  sale  of  said  property, 
this  court  would  receive  the  same,  and  cause 
the  same  to  be  reinvested  In  Dallas  real  es- 
tate, upon  the  same  uses  and  subject  to  the 
same  conditions  and  limitations  as  those  un- 
der which  said  property  was  held  in  Tennes- 
see, and  appoint  a  trustee  to  manage  the 
same  under  the  direction  of  this  court  A 
decree  as  prayed  for  was  entered  on  the  15tb 
day  of  June,  A.  D.  1885,  which  decree  is  now 
of  record  In  Book  R,  page  475,  of  the  min- 
utes of  said  court.  And  afterwards,  upon 
an  application  filed  by  the  plaintiffs  in  said 
suit  on  October  13,  1886,  W.  J.  Townsend 
was  appointed  trustee  by  an  order  dated  the 
14th   day  of  October,  1886,  and  entered  in 
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Book  S,  page  582,  of  said  mlnutea,  and  duly 
qualified  such  trustee. 

"(8)  In  a  suit  In  the  cbanceiy  court  of 
Shelby  county,  Tenn.,  In  which  the  parties 
plaintiff  and  defendant  were  the  same  as  In 
the  aforesaid  suit  In  the  district  court  of  Dal- 
las comity,  Tex.,  a  decree  was  entered  July 
S,  1885,  reciting  all  of  the  foregoing  facts 
(except  the  appointment  of  W.  J.  Townsend, 
which  occurred  at  a  later  date),  and  directing 
a  sale  of  the  Memphis  property. 

"(9)  Subsequently  the  clerk  and  master  re- 
ported that  he  had,  under  said  decree,  sold 
said  property  on  July  25th  to  one  H.  A.  Mont- 
gomery for  $12,300,  one-third  cash,  balance 
in  two  equal  payments  due  in  6  and  12 
months. 

"(10)  The  said  Montgomery  seems  to  have 
had  some  objection  to  complying  with  the 
terms  of  said  sale,  and  refused  to  take  the 
property  until  aftor  he  bad  been  required  so 
to  do  by  a  decree  of  said  chancery  court, 
which,  after  an  appeal  by  said  Mon^omery, 
was  affirmed  by  the  Supreme  Court  on  April 
17,  1886. 

"(11)  In  the  meantime,  and  in  fact  before 
the  filing  of  the  aforesaid  suit  in  the  district 
court  of  Dallas  county,  the  property  In  con- 
troversy In  the  present  suit  had  been  bought 
from  O.  B.  Ballard  and  others,  the  deed  being 
taken  to  F.  J.  Greenlaw,  the  said  F.  J.  Green- 
law being  said  Mrs.  Fannie  Greenlaw,  wife 
of  W.  B.  Greenlaw.  This  deed  is  recorded  In 
volume  70,.  page  182,  of  the  Records  of  Deeds 
of  Dallas  county,  Tex.  It  recites  a  considera- 
tion of  $3,000,  to  wit,  $800  cash  and  two 
notes,  one  for  $1,500,  and  the  other  for  $700, 
both  executed  by  W.  B.  Greenlaw,  ttoder 
this  deed,  unexplained,  the  property  would  be 
the  community  property  of  W.  B.  Greenlaw 
and  wife. 

"(12)  In  the  aforesaid  decree  of  July  8, 
1885,  of  the  chancery  court  of  Shelby  county 
it  Is  recited  that  It  has  been  shown  to  the 
court  that  the  complainant  Mrs.  Fannie  J. 
Greenlaw  has  made  a  trade  for  residence 
property  In  Dallas,  Tex.,  worth  $4,000  which 
abe  has  bought  for  $3,000,  and  which  she  ex- 
pects to  pay  for  out  of  the  proceeds  of  the 
Memphis  property. 

"(13)  In  the  aforesaid  suit  of  W.  B.  Ore&i- 
law  et  al.  v.  Anna  L.  Greenlaw  et  al.  In  said 
chancery  court  of  Shelby  county  a  decree  was 
entered  May  7,  1886,  in  which,  after  reciting 
that  the  aforesaid  H.  A.  Montgomery,  the  pur- 
chaser of  the  Memphis  property,  has  by  his 
petition  shown  to  the  court  that,  pending 
bis  aforesaid  appeal  to  the  Supreme  Ck>urt,  'he 
paid  $2,310.95  on  the  purchase  of  a  house  and 
lot  in  Dallas,  Tex.,  fronting  100  feet  on  Caruth 
street  and  150  feet  on  Griffin  street,  the  title 
to  which  was  taken  in  Mrs.  Fannie  J.  Green- 
law, and  that  the  said  $2,319.95  was  applied  to 
taking  up  the  two  deferred  purchase  money 
notes  on  said  property,  amounting  In  the  ag- 
gregate to  that  sum,  and  that  tbey  were 
transferred  to  said  Montgomery,  who  now 


holds  and  owns  them,  and  that  $800  of  the 
rents  of  the  Main  street  property  bought  by 
said  Montgomery  herein,  and  to  which  he  was 
entitled  as  purchaser,  vibs.,  for  the  month  of 
August,  1885,  and  the  seven  succeeding 
months,  had  been  paid  in  advance  by  the  ten- 
ant in  possession,  and  that  the  same  was  aldo 
invested  In  the  said  Dallas  property,  and  that 
this  amount,  viz.,  $3,119.95  was  to  be  treated 
as  a  cash  payment  by  Montgomeiy  as  of  the 
date  of  his  purchase  herein  in  the  event  the 
Supreme  Court  should  affirm  the  title  ac- 
quired by  him  in  this  cause,  and  In  the  fur- 
ther event  that  the  Investment  in  the  said  Dal- 
las, Tex.,  property  above  referred  to  should 
be  approved  and  adopted  by  the  Dallas  county 
district  court,  and  the  title  thereto  divested 
out  of  Mrs.  Fannie  J.  Greenlaw  and  conveyed 
by  proper  deeds  or  decrees  to  herself  and  her 
children  upon  the  terms  and  conditions  pre- 
scribed by  the  will  of  J.  O.  Greenlaw,'  it  is 
ordered  and  decreed  that  the  district  court 
of  Dallas  county  be  requested  to  taqnlre  Into 
the  said  Investment  of  said  $3,119.05,  and  if 
It  approves  of  the  same  to  make  such  order 
In  the  premises  as  to  It  maj'  seem  proper,  and 
to  advise  the  Shelby  county  chancery  court  of 
its  action  in  the  premises  to  the  end  that  said 
court  may,  if  such  investment  Is  approved, 
allow  said  Montgomery  a  credit  for  the  same 
on  the  purcbaee  price  bid  by  him  on  the 
Memphis  property. 

"(14)  A  certified  copy  of  said  last-mentioned 
decree  Is  attached  as  an  exhibit  to  an  appli- 
cation filed  October  14,  1886,  by  the  plaintiffs 
in  said  suit  of  W.  B.  Greenlaw  et  al.  v.  Anna 
.  Ij.  Greenlaw .  et  al-.  In  the  district  court  of 
Dallas  county,  in  which  application  the  plain- 
tiffs in  that  suit  pray  the  court  to  approve 
the  aforesaid  Investment,  and  that  the  title  of 
the  said  Fannie  J.  Greenlaw  be  divested  out 
of  her  and  vested  In  the  aforesaid  trustee  W. 
J.  Townsend,  that  W.  B.  Greenlaw  and  wife 
be  required  to  convey  the  property  to  said 
trustee,  and  that  said  trustee  then  be  re- 
quired to  execute  a  conveyance  of  said  prop- 
erty to  said  Fannie  J.  Greenlaw  and  her  chil- 
droi,  in  accordance  with  the  will  of  J.  O. 
Greenlaw,  deceased. 

"(15)  A  decree  was  entered  by  the  district 
court  of  Dallas  county  on  October  14,  1886, 
recorded  In  Minute  Book  S,  p.  583  et  seq., 
which  recites  that  the  aforesaid  $3,119.95  of 
the  proceeds  of  the  Memphis  property  was 
Invested  In  the  Dallas  property  as  alleged, 
and  approves  the  same,  and  orders  W.  B. 
Greenlaw  and  wife  to  make  a  conveyance  of 
the  property  to  the  trustee  W.  J.  Townsend, 
and  orders  the  said  trustee,  after  such  convey- 
ance shall  have  been  made  to  him,  to  execute 
a  deed  of  conveyance  conveying  the  property 
to  Fannie  J.  Greenlaw,  wife  of  W.  B.  Green- 
law, and  their  children,  in  accordance  with  the 
provisions  of  the  will  of  J.  O.  Greenlaw,  de- 
ceased. 

"(16)  In  view  of  the  recitals  made  In  the 
two  decrees  last  mentioned,  and.  In  view  of 
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tlie  allegations  made  by  Mr.  Greenlaw  and  bis 
coplaintiffs  In  tbelr  petition  upon  which  said 
laat-mentioned  decree  was  baaed,  and  In  view 
of  the  tact  that  Montcomery  was  subsequently 
allowed  the  credit  aa  claimed  by  him  by  the 
diancery  court  of  Shelby  countjv  I  And  that 
the  property  in  controversy  purchased  by  Mrs. 
Greenlaw  from  G.  S.  Ballard  and  others  was 
wholly  paid  for  with  money  arising  from  the 
sale  of  the  aforesaid  Memphis  property ;  the 
1800  advanced  by  W.  B.  Greenlaw  at  the  time 
of  the  purchase  from  Ballard  having  been 
refunded  to  him  out  of  the  proceeds  of  the 
sale  of  tbe  Memphis  property,  as  claimed  by 
Montgomery. 

"(17)  It  seems  that  the  deeds  required  by 
the  decree  of  tbe  district  court  of  Dallas  coun- 
ty, mentioned  In  the  foregoing  flnding  No.  14, 
to  be  executed  to  and  by  W.  J.  Townsend, 
trustee,  if  they  were  In  fact  executed,  have 
not  been  recorded,  and  cannot  now  be  found. 
But  in  a  decree  rendered  Nov.  30,  1886,  by  tlie 
cliancety  court  of  Shelby  county.  Tenn.,  in  the 
aforesaid  suit  of  W.  B.  Greenlaw  et  al.  ▼. 
Anna  L.  Greenlaw  et  al.,  a  certified  copy  of 
which  decree  was  read  In  evidence  on  tlie 
trial  of  this  cause,  it  is  recited  that  the  origi- 
nal deeds,  duly  executed  and  aclinowledged 
for  registration,  required  to  be  executed  by 
tbe  district  court  of  Dallas  county,  as  afore- 
said, were  exhibited  to  said  chancery  court  of 
Shelby  county,  and  it  is  in  said  decree  ordered 
that  'said  deeds  be  at  once  transmitted  by 
the  clerk  and  master  of  this  court  to  the  clerk 
of  said  Dallas  county  district  court  for  regis- 
tration.' I,  therefore,  find,  as  a  matter  of 
fact  that  said  deeds  required  to  be  executed 
by  the  aforesaid  decree  of  the  district  court 
of  Dallas  county  were  executed  In  accordance 
with  said  decree,  although  the  same  have 
since  been  lost  or  mislaid,  and  that  the  title 
to  the  property  in  controversy  herein  was 
thereby  vested  In  Mrs.  Fannie  J.  Greenlaw, 
to  be  held  by  her  and  her  children  by  W.  B. 
Greenlaw,  being  held  by  them  under  and  In 
accordance  with  the  terms  of  the  will  of  3.  O. 
Greenlaw,  deceased,  as  directed  by  tbe  afore- 
said decree  of  the  district  court  of  Dallas 
county,  Tex. 

"(18)  The  said  Mrs.  Fannie  Greenlaw  and 
bar  husband,  W.  B.  Greenlaw,  and  the  said 
Mrs.  Sallle  J.  Davis  and  her  husband,  F.  M. 
Davis,  have  conveyed  to  Che  defendant  J.  F. 
Propst,  who  is  the  husband  of  the  aforesaid 
Mrs.  Anna  L.  Propst.  by  quitclaim  deeds, 
dated,  respectively,  September  10,  1904,  and 
November  7,  1904,  all  of  their  Interest  In  tbe 
property  in  controversy,  but  there  has  never 
been  any  holding  by  any  of  the  defendants 
adverse  to  the  claim  of  the  plalntltTs  herein 
further  than  that  It  has  been  contended  since 
the  death  of  Mrs.  Katie  B.  Dillon,  which  oc- 
curred on  the  11th  day  of  October,  1902,  and 
that  lier  interest  in  said  property  was  a  con- 
tingent one,  which  terminated  at  her  death, 
and  that  she  had  no  estate  in  said  property 
which  could  descend  to  the  plaintlfCs  herein. 


"Condnslons  of  l^^aw. 

"(1)  At  common  law  tbe  title  created  by 
the  aforegoing  paragraph  18  of  the  will  of 
J.  O.  Greenlaw,  deceased,  was,  so  far  aa  the 
cliildren  of  Fannie  Greenlaw  by  her  husband, 
W.  B.  Greenlaw,  are  concerned,  a  contingent 
remainder  until  a  child  was  bom  to  them, 
which  contingent  remainder  upon  the  birth 
of  the  first  child  immediately  became  a  vest- 
ed remainder  in  that  cbild  and  all  otiier 
children  of  the  class  designated  in  said  will 
that  might  thereafter  be  bom,  the  said  re- 
mainder opening  and  letting  in  each  succes- 
sive child  as  it  was  t>om,  and  the  remainder 
having  become  so  vested,  the  interest  therein 
of  any  child  dying  before  the  termination  of 
the  particular  estate  vested  in  Mrs.  Fannie 
Greenlaw  descends  to  the  heirs  of  such  de- 
ceased child.  2  Washburn  on  Real  Property 
(3d  Ed.)  p.  515,  par.  28;  Id.  p.  511,  par.  19; 
and  Id.  pp.  506,  507,  pars.  15,  16. 

"(2)  The  rule  is  the  same  in  Texas.  Bnt- 
ford  ▼.  Holllman,  10  Tex.  560,  at  pages  STl- 
678,  00  Am.  Dec.  223. 

"(3)  Whether,  if  the  rule  were  different  in 
Tennessee,  this  case  should  be  determined  by 
the  rale  in  that  state  rather  tlian  by  the  rule 
recognized  in  this  state,  need  not  l>e  deter- 
mined at  this  time,  as  I  find  that  no  such 
different  rule  has  been  established  In  Tennes- 
see. There  have  been  several  cases  In  the  Su- 
preme Court  of  Tennessee  which  have  been 
decided  in  accordance  with  the  contention  of 
the  defendant  that  the  aforesaid  contingent 
remainder  does  not  become  a  vested  remain- 
der until  the  termination  of  the  particular 
estate  vested  In  Mrs.  Fannie  Greenlaw.  There 
have  been  just  as  many,  if  not  more,  cases 
decided  by  the  same  court  in  accordance  with 
the  rule  announced  above  In  my  first  conclu- 
sion. This  apparently  irreconcilable  conflict 
of  the  Tennessee  cases  Is  noted  by  Chancellor 
C!ooper  In  two  of  his  opinions  (1  Tennessee 
Chancery  Reports,  pp.  583,  584,  587,  588)  In 
which  he  mentions  and  criticises  the  two 
leading  cases  relied  on  by  defendant,  and 
says  that  the  rule  cannot  be  said  to  be  es- 
tablished either  way  in  that  state,  but  that 
the  Inclination  seems  to  be  to  go  back  to  the 
common-law  rule,  which  was  departed  from 
In  those  cases.  And  In  the  very  latest  case 
from  the  Supreme  Court  M  Tennessee  which 
has  been  called  to  my  attention  (Blackburn  r. 
Blackburn,  109  Tenn.  674,  73  S.  W.  109-111) 
I  find  the  case  decided  In  accordance  with  the 
rale  recognised  at  common  law  and  in  Texas. 

"(4)  It  follows  that  plaintiffs  are  entitled 
to  a  decree  declaring  and  establishing  their 
estate  In  remainder  in  the  property  in  con- 
troversy, and  for  their  costs,  and  Judgment 
will  accordingly  be  so  rendered." 

Oano,  Gano  &  Gano  and  E>lward  M.  Brow- 
der,  for  appellants.  Seay,  Richardson  &  Seay, 
for  appellee. 

FISHER,  O.  J.  (after  stating  the  facts  as 
above).    Among  other  defenses  pleaded  was 
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limitation  and  lacbes  of  plaintiffs  In  assert- 
ing tbeir  alleged  claim.  These  qnestlons  are 
not  preaerred  In  appellants'  brief  by  assign- 
ments of  errors ;   therefore  tbey  are  waived. 

Appellants'  first  assignment  of  error  is  as 
follows:  "Tbe  court  erred  In  his  conclnslons 
of  fact  In  finding  and  holding  that  the  de- 
crees rendered  by  the  chancery  court  of  Shel- 
by county,  Tenn.,  and  tbe  district  court  of 
Dallas  county,  Tex.,  relative  to  the  transfer 
of  tbe  property  Involved  in  this  suit  from 
Tennessee  to  Texas,  established  the  fact  that 
the  title  to  said  property  was  vested  by  a 
particular  estate  In  Mrs.  Fannie  J.  Greenlaw, 
with  a  vested  remainder  In  her  children,  be- 
cause said  decrees  merely  recc^lse  the  fact 
that  said  prcqperty  In  Tennessee  was  beM  un- 
der the  provisions  of  paragraph  18  of  the 
will  of  J.  O.  Oreenlaw,  deceased,  and  said 
decree  directed  that  the  proceeds  realized 
from  the  sale  of  said  property  In  Tennessee 
be  Invested  in  Texas  property,  so  that  the 
title  to  tbe  same  was  held  In  accordance  with 
tbe  provisions  of  said  paragraph  of  said  will, 
and  said  decrees  did  not  attempt  to  construe 
the  said  paragraph  of  said  will."  We  do 
not  think  that  tbe  findings  of  fact  are  to  be 
constroed  as  stated  in  this  assignment,  be- 
cause tbe  trial  court  did  not  expressly  find 
that  the  decrees  rendered  by  the  Tennessee 
court  and  the  district  court  of  Dallas  county 
determined  tBe  fact  that  the  remainder  was 
vested ;  but,  however,  If  such  fact  was  fonnd. 
It  would  not  affect  the  Judgment  rendered, 
because  the  trial  court  bad  before  It  for  con- 
struction clause  13  of  the  will  of  Greenlaw, 
deceased,  and  It  was  Its  duty  to  give  to  it 
some  construction,  and,  having  so  construed 
It  favorably  to  tbe  interest  of  appellees  in 
holding  that  It  created  an  estate  in  remain- 
der, which  became  vested  upon  the  birth  of 
each  child,  such  construction,  unless  errone- 
ous, will  prevail  independent  of  the  fact  that 
that  question  was  not  determined  by  the  Ten- 
nessee court  and  by  the  district  court  of 
Dallas  county.  And  this  brings  us  to  tbe 
question  whether  the  trial  court  properly 
construed  the  item  of  the  will  In  question, 
and  whether  his  entire  conclusions  of  law  on 
this  subject  are  correct,  as  well  as  what  Is 
said  in  tbe  third  conclusion  of  law  in  refer- 
ence to  tbe  laws  of  Tennessee  and  of  this 
state  upon  the  subject. 

We  agree  to  the  conclusions  of  law  of  tbe 
trial  court,  and,  as  tbey  are  so  tersely  and 
accurately  stated,  we  find  it  unnecessary  to 
enlarge  them  by  additional  argument  or  cita- 
tion of  authority. 

Judgment  affirmed. 


HUNTER  V.  MALONB.* 

(Court  of  Civil  Appeals  of  Texas.    Feb.  5,  1906. 
Rehearing  Denied  March  18,  190a) 

1.  WrrNBssES— ElsAuiNATion— Leadino  Ques- 
tions. 

In  trespass  to  try  title,  an  interrogatory 
to  a  witness:   ''If  you  state  that  you  once  sur- 

•Applleatloa  tor  writ  of  error  diBmlued  by  Supreme  Court  for  want  of  JurlsdicUon. 


v»yed  said  H.  tract,  th«n  say  whether  or  not,  at 
the  time  you  made  tbe  survey,  the  outer  bound- 
aries of  said  tract  bad  not  been  recently  cut 
out  and  surveyed  by  another  party,  and  if  yes, 
then  state,  if  you  know,  who  made  sack  sur- 
vey"—was  not  leading. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  50.  Witnesses,  H  8S7-851.] 

2.  Saue. 

In  trespass  to  trv  title,  a  question  asked  a 
witness:  "State  whether  or  not  when  you  made, 
the  survey  of  the  H.  tract  you  were  accom- 
panied by  S.,  who  showed  you  the  boundaries  of 
tbe  tract  as  surveyed  and  established  by  F., 
and  did  not  you  adopt  as  correct  F.'s  location  ot 
the  lines  and  comers  of  the  tract,  and  base 
your  work  in  subdividing  the  H.  tract  thereon" 
—was  leading. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  {|  837-8S1.] 

8.  Appxal  —  Habhlebb  Brbob  —  Evidence — 
Matekuutt  —  Facts  Othebwise  Bstab- 

LISHBD. 

In  trespass  to  try  title  involving  dispute 
of  boundary  line,  questions  to  a  witness  who 
had  surveyed  the  lands  as  to  a  prior  survey  and 
its  adoption  by  him,  and  by  whom  such  survey 
was  made,  if  leading,  could  not  be  deemed  prej- 
udicial, in  tbe  absence  of  a  showing  of  the 
materiality  of  the  answers,  and  in  view  that  the 
same  matter  appeared  in  response  to  other  in- 
terrogatories to  which  no  objections  were  made. 
[Kd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Ehror,  H  4161-4177.] 

4.  BOUNDABIES— ElBTABLISHUENT— AOBEEMENT. 

A  tenant  or  subtenant  had  no  authority  as 
such  to  bind  the  owner  of  the  land  by  an  agree- 
ment as  to  tMundaries  with  an  adjoining  owner. 
(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Boundaries,  S|  212-226.] 

6.  Same— Evidence— SuFFiciENCT. 

In  trespass  to  try  title  involving  disputed 
boundaries,  testimony  by  a  tenant  of  one  of  th« 
tracts  that  the  owner  of  the  other  liad  pointed 
out  the  boundary  line,  but  not  showing  that  they 
had  an  agreement  that  it  should  be  placed  at 
that  point,  was  insufficient  to  establish  a  bound- 
ary by  agreement  or  create  an  estoppel. 

[Ei.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Boundaries,  U  184-194.] 

5.  Sake. 

To  establish  a  boundary  by  agreement  or 
create  an  estoppel,  lomebody  must  have  been 
misled  to  their  injury,  and  mere  acquiescence 
In  a  boundary,  where  no  one  has  been  induced 
to  change  his  situation,  for  a  period  short  of 
the  longest  period  of  limitation,  would  not  be 
snfiicient. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Boundaries,  ||  282-2^.] 

7.  Same— Agreement. 

If  the  owner  of  land  pointed  out  the  bound- 
ary line  to  a  tenant  occupying  the  adjoining 
tract,  and  such  tenant  placed  a  fence  on  the 
line  designated,  the  owner  was  not  estopped, 
independently  of  adverse  holding  or  limitations, 
from  claiming  to  the  true  line. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Boundaries,  H  227-231.] 

8.  Advebse  Possession- Payment  of  Taxes. 

Where,  in  trespass  to  try  title  involving  a 
disputed  boundary,  defendant  pleaded  limita- 
tions, the  fact  that  those  under  whom  he  claim- 
ed knew  that  the  land  in  dispute  was  not  a 
part  of  their  tract  according  to  survey,  and  it 
was  not  assessed  nor  taxes  paid  by  them,  weak- 
ened the  claim  of  adverse  possession,  and  the 
court  did  not  err  in  refusing  to  instruct  tliat 
such  facts  should  not  be  considered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  1,  Adverse  Possession,  {  509.] 
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9.  Trial  — iMSTBucnoss  —  WiiGHT  or  Evi- 

DXNOB. 

Such  reguestsd  tnatmction  waa  on  the 
weight  of  the  eridence. 

10.  ADVEBfiK  Possession— Ei,EicENTS. 

.An  instruction  defining  peaceable  and  ad- 
vene poaaession  as  one  that  was  "actual,  con- 
tinuous, visible,  notorious,  distinct,  hostile — that 
is,  adverse — fair  and  open,  and  of  such  a  char- 
acter as  to  indicate  clearly  a  claim  of  owner- 
ship in  the  occupant,"  was  good,  and  was  not 
subject  to  the  objection  that  the  court  should 
not  irnve  undertaken  to  amplify  the  terms  of 
the  statutory  definition ;  it  not  being  claimed 
that  the  charge  waa  on  the  weight  oi  the  evi- 
dence, or  that  the  evidence  was  of  a  character 
that  the  numerous  adjectives  used  might  have 
influenced  the  jury. 

[Ed. .  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  227-236;  voL  8,  p. 
756&] 

11.  Tbespass  to  T«t  Title— Tbial. 

In  tresiMss  to  try  title  involving  disputed 
boundary,  a  witness,  who  had  occupied  the  land 
for  plaintiff,  testified  to  conversation  had  with 
defendant  in  which  defendant  recoenized  plain- 
tiff's rights  and  offered  to  buy  the  land.  There 
was  uncertainty  as  to  the  time  of  the  conver- 
sation, and  defendant  claimed  that  it  occurred, 
if  at  all,  after  his  title  bad  been  perfected  by 
limitations,  and  moved  to  strike  the  testimony 
for  this  reason,  and  because  Uie  converaation 
was  by  way  of  compromise,  and  it  did  not  ap- 
pear that  the  witness  was  at  that  time  acting 
as  agent  or  attorney  of  the  plaintiff.  Held,- 
that  the  court  having  instructed  the  jury  that, 
if  title  by  limitations  was  perfected  when  the 
conversation  took  place,  it  should  be  disregarded, 
defendant  could  not  complain. 

Appeal  from  District  Court,  Bee  County; 
James  C.  Wilson.  Judge. 

Trespass  to  try  title  by  Abigail  Malone 
against  J.  B.  Hunter.  Judgment  for  plain- 
tiff, and  defendant  appeals.    AfBrmed. 

R.  W.  Stayton  and  Dougherty  &  Dough- 
erty, for  appellant  Beasley  ft  Beasley,  for 
appellee. 


FLX,  J.  This  is  an  action  of  trespass  to 
try  title  to  120  acres  of  land  off  the  Delano 
survey  of  one-third  of  a  league.  Instituted  by 
appellee.  Appellant  pleaded  not  guilty,  limi- 
tation of  10  years,  and  answered  specially 
that  the  Delano  and  John  W.  Hill  surveys 
are  contiguous  to  each  other,  and  appellant 
deralgned  title  from  F.  0.  Skldmore,  who 
owned  or  controlled  the  Hill  survey,  and  that 
on  December  20,  1877,  the  said  Skldmore  had 
a  rerbal  agreement  with  F.  J.  Malone,  the 
owner  of  the  Delano  tract  at  that  time, 
whereby  the  boundary  line  between  the  two 
tracts  was  fixed  and  located,  and  said  Skld- 
more, In  pursuance  of  the  agreement,  built  a 
fence  upon  the  agreed  boundary  line,  where 
it  has  ever  since  remained,  and  that  said  Ma- 
lone at  the  time  had  a  lease  of  the  J.  W.  Hill 
survey  and  surrendered  it  to  F.  C.  Skldmore, 
and  Malone  pointed  out  the  line  upon  which 
the  fence  was  placed;  Skldmore  paying  for 
one-half  of  the  fence,  and  Malone  for  the  re- 
maining half.  The  contest  was  as  to  the 
true  boundary  between  the  two  surveys.  The 
cause  was  tried  by  a  Jury  and  resulted  In  a 
verdict  and  judgment  for  appellee. 


Appellee  showed  a  perfect  chain  of  title 
to  the  land  from  the  original  grantor,  and 
appellant  has  no  title  to  the  land,  unless  be 
and  those  under  whom  be  claims  had  pex- 
fected  a  title  by  the  agreement  as  to  tbe 
boundary  line  or  by  limitation  of  10  years. 
The  land  without  doubt  is  a  part  of  tbe  De- 
lano survey,  and  appellant,  and  tbose  under 
whom  he  claims,  produced  no  conveyance  to 
any  part  of  that  surv^.  No  Improvements 
had  been  placed  on  tbe  land  except  the  fence. 
The  Hill  survey  calls  for  the  line  of  the  De- 
lano survey  on  the  northwest.  Tbe  Jury  was 
Justified  in  finding  that  no  binding  agree- 
ment as  to  the  boundary  line  of  tbe  Hill  and 
Delano  surveys  was  ever  made  by  the  owners 
of  those  tracts,  and  that  limitation  of  10 
years  was  not  shown. 

The  second  assignment  of  error  comi^lns 
of  the  action  of  tbe  court  In  oTermllng  ob- 
jections to  tbe  following  question  to,  and 
answer  of,  R  W.  Archer :  "If  yon  state  that 
you  once  surveyed  said  Hill  tract  of  land, 
then  say  whether  or  not,  at  the  time  yon 
made  the  survey,  tbe  outer  boundaries  of  said 
tract  had  not  been  recently  cut  out  and  sur- 
veyed by  another  party;  and  if  yea,  tben 
state,  if  you  know,  who  made  sncb  snrv^." 
Answer:  "R.  W.  Fenner,  county  surveyor 
of  Bee  county,  Tex.,  surveyed  the  boundary 
lines  of  said  Hill  survey  prior  to  the  time 
that  I  surv^ed  and  subdivided  it  I  found 
tbe  lines  recently  cut  and  followed  tbem." 
The  only  objection  urged  In  this  court  Is  that 
the  question  was  leading.  We  do  not  consid- 
er that  tbe  question  was  leading  in  any  part 
of  it ;  but,  If  it  was,  it  only  went  to  the  mat- 
ter of  another  survey  prior  to  the  one  made 
by  the  witness,  which  fact  had  been  proved 
both  by  Archer  In  answer  to  the  tenth  inter- 
rogatory and  by  other  testimony.  It  did  not 
lead  as  to  the  person  who  made  the  prior 
survey.  There  Is  nothing  stated  that  would 
show  that  tbe  answer  of  the  witness  was 
material.  In  fact,  there  Is  no  statement  ex- 
cept a  copy  of  the  question  and  answer  and 
grounds  of  objection. 

The  eighth  Interrogatory  to  R.  W.  Archer, 
a  witness  for  appellee,  was  as  follows: 
"State  whether  or  not,  at  the  time  you  sur- 
veyed the  Hill  tract,  the  boundaries  thereof, 
as  established  by  a  previous  survey  recently 
made,  were  not  pointed  out  to  you  by  some 
penoa  or  persons,  and,  if  so,  state  who  they 
were."  The  answer  was:  "C.  8.  Skldmore 
was  present  with  me  at  the  time  of  tbe  sur- 
vey and  pointed  out  to  me  the  lines  run  by 
R.  W.  Fenner."  The  interrogatory  was  ob- 
jected to  on  the  ground  that  it  was  leading, 
and  the  answer  on  the  ground  that  it  was  not 
responsive.  It  might,  with  much  reason,  be 
concluded  that  a  question  was  not  very  lead- 
ing that  failed  to  elicit  a  responsive  answer 
from  a  witness.  In  Railway  v.  Hammon,  92 
Tex.  509,  SO  S.  W.  123.  it  is  intimated  that 
the  definition,  that  a  leading  question  la  "one 
which  admits  of  an  answer  simply  la  tbe 
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afflrmatlTe  or  negatlye,  or  which  embodyliiK 
a  material  fact  Bnggests  the  dealred  answer," 
la  not  accurate  The  coart  does  not  attempt 
to  Ktre  what  It  considered  an  accurate  defi- 
nition, but  holds  that  "where  a  qneBtion 
contains  a  series  or  gronp  of  facts,  and  ad- 
mits of  a  complete  answer  by  a  bare  aflBrma- 
tlon  or  negation.  It  is  clearly  leading."  The 
question  under  consideration  wonid  not  be 
leading  tmder  that  statement  To  a  previons 
question  the  witness  had  answered  that  the 
boundaries  of  the  Hill  land  had  been  sur- 
veyed awhile  before  he  snrveyed  them,  which 
was  fnlly  shown  by  other  testimony,  and  the 
witness  was  not  led  as  to  that  t&ct,  and  there 
was  nothing  to  indicate  to  the  witness  the 
name  of  the  person  who  pointed  out  the 
bomidarles  to  him.  It  was  testified  by  Fen- 
ner  that  he  surveyed  the  land  and  marked 
the  boundaries  for  C.  S.  Skldmore  two  or 
three  months  before  Archer  snrveyed  It  or 
subdivided  It  The  only  material  matter 
called  for  by  the  Interrogatory  was  as  to  who 
had  pointed  out  the  boundaries  marked  by 
Fenner.  There  is  no  statement  under  the 
assignment  which  tends  to  show  the  material- 
ity of  the  answer  of  the  witness. 

The  third  assignment  of  error  assails  the 
course  of  the  court  In  overruling  objections 
to  the  following  interrogatory  addressed  to 
R.  W.  Archer,  and  bis  answer  thereto :  "State 
whether  or  not.  In  running  the  outer  bound- 
aries of  the  Hill  tract  your  work  conformed 
to  the  survey  that  had  been  just  previously 
made,  and  were  not  the  boundaries  and  cor- 
ners of  the  tract  located  and  fixed  in  conform- 
ity with  such  previous  survey?"  Answer: 
"Yes,  the  survey  made  by  me  conformed  to 
the  one  made  by  R.  W.  Fenner.  I  did  not 
fix  the  comers.  I  found  them  fixed,  and  sub- 
divided the  tract  to  conform  thereto."  The 
answer  made  by  the  witness  does  not  of  Itself 
show  Its  materiality,  and  no  attempt  is  made, 
by  a  statement,  to  indicate  tliat  it  had  any 
materiality  whatever.  The  witness  swore  to 
every  fact  elicited  In  answer  to  this  Inter- 
rogatory in  answer  to  other  interrogatories 
to  which  no  objections  are  urged  In  the  brief 
of  appellant 

The  fifteenth  Interrogatory  to  R.  W.  Arch- 
er, which  was  objected  to  as  leading.  Is  as 
follows:  "State  whether  or  not  when  you 
made  the  survey  of  the  Hill  tract  you  were 
accompanied  by  O.  S.  Skldmore,  who  showed 
rou  the  boundaries  of  the  tract  as  surveyed 
and  established  by  Mr.  Fenner;  and  did  not 
.  yon  adopt  as  correct  Fenner's  location  of  the 
lines  and  comers  of  the  tract  snd  base  your 
woik  in  subdividing  the  Hill  tract  thereon?" 
To  whl<di  the  witness  answered:  "When  I 
made  this  survey,  I  was  accompanied  by  O.  S. 
Skldmore,  and  he  showed  me  the  lines  as 
run  by  B.  W.  Fenner,  which  I  took  as  correct 
and  made  the  survey  in  accordance  there- 
witb.  I  did  adopt  the  lines  as  shown  me  by 
him."  It  is  plain  that  the  Interrogatory  was 
leading,  and  standing  alone  would  undoubted- 


ly constitute  such  error  as  would  necessitate 
a  reversal  of  the  Judgment;  but  the  answer, 
when  takea  hi  connection  with  tlie  answers 
to  proper  interrogatories,  could  have  had  no 
Injurious  effect  In  answer  to  other  Interrog- 
atories, the  witness  had  stated  that  O.  S. 
Skldmore  was  with  him  when  he  made  the 
survey  and  pointed  out  the  lines  nm  by  Fen- 
ner, that  the  lines  were  cut  out  and  comers 
fixed,  and  that  he  had  followed  them.  The 
Interrogatory  did  not  elicit  a  single  fact  that 
had  not  been  brought  out  In  response  to  other 
questlona  The  materiality  of  the  evidence 
cannot  be  ascertained  from  anything  found 
in  the  brief.  There  is  not  even  a  statement 
that  it  vras  material. 

The  fifth  asslgnmoit  of  error  complains  of 
the  following  Interrogatory  and  answer  there- 
to, on  the  ground  that  the  Interrogatory  was 
leading :  "State  whether  or  not  at  the  time 
you  surveyed  the  Hill  land,  O.  8.  Skldmore 
and  F.  O.  Skldmore  knew  where  the  bound- 
ary line  between  the  Delano  and  Hill  sur- 
veys, as  fixed  and  recognized  by  you  and  Mr. 
Fenner,  was;  and  whether  or  not  he  knew 
at  that  time  the  fence  running  from  the  east 
corner  of  the  Delano  in  a  southwesterly  di- 
rection was  not  on  said  line;  and  whether 
or  not  at  that  time,  the  said  Skldmore  did 
not  know  that  a  portion  of  the  Delano  survey 
was  In  his  pasture."  Answer:  "0.  8.  Skid- 
more  knew  It  but  I  do  not  know  whether 
or  not  F.  O.  Skldmore  then  knew  It  C.  S. 
Skldmore  knew  these  facts,  but  I  don't  know 
whether  or  not  F.  0.  Skldmore  then  knew 
them."  In  response  to  the  Interrogatory  Im- 
mediately preceding  the  one  to  which  objec- 
tions are  urged,  the  witness  testified  to  the 
same  facts,  and  there  were  no  objections  to 
that  Interrogatory  or  answer,  and  It  fbllows 
that  the  answer  to  the  interrogatory  com- 
plained of  did  not  injure  appellant  If  It 
should  be  held  that  the  question  was  leading. 

As  bearing  on  the  second,  third,  and  fourth 
asBlgnments,  it  may  be  stated  that  in  answer 
to  the  thirteenth  interrogatory,  to  which  no 
objections  were  incorporated  In  any  assign- 
ment of  error,  the  witness  Archer  stated: 
"The  line  between  the  Hill  and  Delano  sur- 
veys was  plainly  marked  by  R.  W.  Fenner 
and  followed  by  me.  The  northwest  comer 
of  Hill  and  the  east  or  northeast  of  Delano 
was  evidenced  by  a  stake  and  a  bearing,  or 
call,  to  a  point  north  of  it,  and  I  think  the 
two  westerly  corners  of  the  Hill  were  mark- 
ed, but  I  do  not  recall  now."  To  the  four- 
teenth interrogatory,  against  which  no  assign- 
ment Is  presented,  the  witness  answered: 
"The  common  line  of  these  surreys  was 
luiown  to  O.  S.  Skldmore,  but  I  do  not  know 
that  it  was  known  to  F.  C.  Skldmore." 

F.  C.  Skldmore  testified  that  some  time  in 
1886,  F.  J.  Malone  owned  the  Delano  tract 
and  held  a  lease  on  the  adjoining  John  W. 
Hill  survey,  that  Malone  transferred  the  lease 
to  the  witness,  and,  when  the  latter  desired 
to  build  a  fence  between  the  leased  land  and 
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the  Delano  tract,  MaloDe  pointed  otit  the  line 
between  the  two  tracts,  and  on  that  line  the 
witness  put  the  fence,  where  It  has  remained 
ever  since.  Afterwards,  In  1888,  F.  C.  Skid- 
more  bonght  the  Hill  snrrey.  The  testimony 
does  not  show  that  the  owner  of  the  land  at 
the  time  knew  anything  about  what  Malone 
said  about  the  boundary  line,  or  that  he  knew 
that  the  fence  was  placed  where  It  was.  The 
land  when  sold  to  F.  C.  Skidmore  called  for 
the  east  comer  of  the  Delano,  and  for  Us 
line  as  the  west  line  of  the  Hill  survey.  Un- 
der these  facts,  appellant  songht  to  have  the 
Jury  Instructed  that.  It  F.  G.  Skidmore  and 
F.  J.  Malone  had  agreed  upon  the  line  where 
the  fence  was  placed,  those  claiming  under 
Malone  could  not  recover  the  laud,  although 
It  was  not  a  part  of  the  Hill  survey,  but  was 
a  part  of  the  Delano  tract.  U  the  respective 
owners  of  the  HUl  and  Delano  surveys  had 
verbally  agreed  upon  a  certain  line  as  the 
boundary  between  their  tracts,  it  would  have 
been  binding  upon  them,  their  heirs  and  as- 
signees ;  but  no  such  agreement  was  proved. 
F.  C.  Skidmore  was  only  a  tenant,  even  if  he 
occupied  that  position,  of  the  owner  of  the 
Hill  survey,  and  bad  no  authority  whatever 
to  bind  him.  The  owner  of  the  land  made 
no  agreement,  and,  if  Malone  pointed  out 
the  line  between  the  two  tracts,  it  was  a 
unilateral  agreement  binding  on  no  one.  Un- 
der the  circumstances,  there  was  no  boundary 
fixed  by  agreement.  Wright  v.  Lasslter,  71 
Tex.  640, 10  S.  W.  295. 

It  could  not  be  maintained  that  a  tenant 
would  have  the  authority,  by  reason  of  his 
tenancy,  to  bind  his  landlord  by  agreements 
as  to  the  boundaries  of  his  land,  for  such  a 
theory,  put  into  practice,  would  overturn  all 
rules  of  agency,  and  place  the  landlord  at  the 
mercy  of  his  tenant.  It  would  be  a  still  more 
unjust  rule,  if  possible,  to  allow  a  subtenant, 
with  whom  the  landlord  tmd  no  dealings,  to 
bind  him  in  agreements  as  to  the  boundaries 
of  bis  land.  If  the  tenant  could  bind  the 
landlord  In  a  case  where  the  agreement  as  to 
a  boundary  secured  more  land  to  the  land- 
lord than  he  was  entitled  to,  be  could  bind 
the  landlord  by  an  agreement  that  deprived 
him  of  a  part  of  his  land.  There  could  not 
have  been  any  binding  agreement  between  F. 
3.  Malone  and  F.  C.  Skidmore  at  the  time 
the  latter  said  it  was  made,  and  the  court 
would  have  been  Justified  in  refusing  to  sub- 
mit such  agreement  to  the  Jury,  even  though 
it  had  not  been  submitted  in  the  general 
charge.  Even  if  F.  C.  Skidmore  bad  been 
authorized  to  agree  on  a  boundary,  there  was 
no  proof  of  such  agreement.  All  that  Skid- 
more testified  was  that  Malone  had  pointed 
out  the  line,  but  they  bad  no  agreement  ttiat 
it  should  be  placed  at  that  point.  Davidson 
V.  Pickard  (Tex.  Civ.  App.)  37  S.  W.  374, 
There  is  nothing  in  the  evidence  that  tends 
to  show  that  F.  C.  Skidmore  was  induced  to 
buy  the  land  by  the  act  of  Malone  in  fixing 
the  boundary  where  be  did,  for  he  bought  and 
sold  the  land  by  the  acre,  and  be,  and  those 


to  whom  he  sold,  got  every  acre  that  they 
were  entitled  to,  and  no  Improvements  except 
the  fence  were  put  on  the  land. 

It  is  true  that  an  agreement  as  to  a  bound- 
ary line  may  be  implied  from  the  acts  and 
long  acquiescence  of  a  party  in  regard  to  it, 
and  compliance  with  it  should  be  enforced 
when,  without  such  enforcement,  injury  would 
result  to  others  who  have  been  Induced  to 
buy  by  such  acts  evincing  acquiescence,  or 
where  the  owners  of  adjacent  tracts  have 
been  Induced  to  make  valuable  improvements, 
which  would  not  have  been  made  but  for  such 
implied  agreement  Somebody  must  have 
been  misled  to  their  injnry  in  order  to  con- 
stitute estoppel,  and  we  have  seen  no  author- 
ity that  holds  that  mere  acquiescence  in  a 
boundary  line,  when  no  one  has  been  induced 
to  change  his  situation  for  a  period  short  of 
the  longest  period  of  limitation,  would  be  suf- 
ficient to  estop  the  acquieadng  p»8on,  or 
raise  the  presumption  of  an  agreement  Har- 
rison V.  Boring,  44  Tex,  2S6 ;  Hefner  v.  Down- 
ing, 57  Tex.  678.  The  charge,  which  made 
the  boundary  between  the  Delano  and  Hill 
tracts  turn  upon  an  agreement  between  Ma- 
lone and  Skidmore,  was  properly  refused  for 
the  reason,  as  before  stated,  that  Skidmore 
made  no  agreement,  and  at  the  time  of  the 
alibied  agreement  could  not  have  made  one. 
It  was  nothing  more,  at  the  best,  than  Malone 
pointing  out  a  line  that  he  mistakenly  thought 
was  the  boundary.  No  one  acted  to  his  hurt 
on  that  mistake.  No  one  purchased  the  HlU 
tract  by  reason  of  that  mistake,  and  no  one 
lost  by  it  The  only  way  in  which  acquies- 
cence could  possibly  figure  in  the  case  would 
be  in  connection  with  limitation.  If  any 
one  but  F.  C.  Skidmore  ever  heard  of  tlie 
agreement  between  him  and  Malone  until 
the  time  of  this  trial,  the  record  fails  to  dis- 
close it 

The  ttilrd  charge  requested  by  appellant  Is 
to  the  effect  that  if  Malone  pointed  out  a 
line  as  the  boundary  between  the  Delano  and 
Hill  tracts,  and  thereupon  Skidmore  built  bis 
fence,  and  the  fence  was  maintained,  those 
acts  would  be  conclusive  between  the  parties, 
and  the  jury  should  find  for  appellant  That 
charge  did  not  make  the  finding  of  the  Jury 
depend  on  an  adverse  holding  for  the  statu- 
tory time,  but  bases  it  on  the  pointing  out 
of  the  boundary  line  by  Malone.  In  other 
words,  the  charge  is  that,  if  the  line  was 
pointed  out  by  Malone,  and  a  fence  was 
placed  there  by  Skidmore  and  maintained 
there  by  him  and  his  assignees,  Malone,  or 
those  claiming  under  him,  would  be  eatc^ped 
from  claiming  that  the  boundary  was  at  any 
other  place.  We  do  not  think  that  Is  the 
law,  as  hereinbefore  stated.  If  Malone  point- 
ed out  the  line,  it  was  not  done  in  settlement 
of  a  disputed  boundary,  but  was  done  by  mis- 
take, and  was  only  acted  on  to  the  extent  of 
a  fence  being  built  There  was  at  no  time  an 
agreement  between  the  owners  that  the  line 
pointed  out  was  the  true  boundary.  There 
was  no  intention  to  deceive,  bat  It  was  a  clew 
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mistake,  which  did  not  resnlt  In  Injury  to  any 
one.  Acquiescence  In  the  mistake  for  :the  pe- 
riod of  10  yean,  coupled  with  an  adverse 
holding,  would  give  title  by  limitation,  but 
that  Is  not  what  the  requested'  charge  stated. 
No  time  was  set  forth  therein,  '^he  law  as 
to  acquiescence  was  fully  submitted  in  the 
charge  of  the  court,  which  was  more  favor- 
able, we  tblnk,  to  appellant  than  the  facta 
demanded. 

The  charge,  whose  refusal  !■  complained  of 
In  the  ninth  assignment  of  error,  assumes  that 
a  binding  agreement  was  made  between 
Malone  and  Skldmore,  and  Is  erroneous  in 
other  respects,  and  was  properly  refused.  It 
assumes  the  authority  of  Skldmore  to  agree  on 
the  boundary  between  Malone's  land  and  that 
of  another  person  without  an;'  authority  on 
the  part  of  Skldmore  to  represent  the  latter 
persoa 

The  court  did  not  err  In  refusing  the  fifth 
diarge  requested  by  appellant.  The  law  in  re- 
gard to  10-year  limitation  wa-s  clearly  given  In 
the  charge  of  the  court  The  requested  charge 
was  upon  the  weight  of  the  evidence.  Appel- 
lant, nor  any  one  of  those  under  whom  he 
clalmecl,  ever  assessed  the  property  for  taxa- 
tion or  paid  any  taxes  thereon,  although  pos- 
session of  the  land  was  claimed  for  20  years. 
"Although  the  payment  of  taxes  Is  not  neces- 
sary to  support  limitation  of  10  years,  still 
the  failure  to  do  so  after  the  expiration  of 
that  period  is  a  significant  circumstance  In 
ascertaining  the  character  of  the  claim  as- 
serted In  such  cases."  Warren  v.  Frederichs, 
83  Tex.  380.1  While  this  circumstance  would 
have  been  of  no  value  perhaps  if  appellant 
and  his  vendors  had  held  the  land  all  the  time 
under  the  belief  that  It  was  a  part  of  the  Hill 
tract,  still  the  proof  tended  to  show  that  In 
1890,  before  a  title  bj'  limitation  could  have 
been  perfected,  and  15  years  before  this  suit 
was  instituted,  a  survey  had  been  made,  and 
F.  C.  Skldmore  and  C.  S.  Skldmore,  parties 
through  whom  appellant  deraigned  title,  knew 
that  the  land  was  not  a  part  of  the  Hill,  but 
a  part  of  the  Delano  tract,  and  yet  It  was  not 
assessed  nor  taxes  paid  on  It  Those  facts 
were  circumstances  which  weakened  the  claim 
of  adverse  possession,  and  the  court  did  not 
err  In  refusing,  as  requested  by  appellant,  to 
instruct  the  Jury  that  such  facts  should  not 
be  considered. 

The  thirteenth,  fourteenth,  and  fifteenth  as- 
signments of  error  are  on  the  questions  of  ac- 
quiescence and  estoppel,  and  are  disposed  of 
by  our  views  on  assignments  hereinbefore  con- 
sidered. 

Under  our  view  of  the  case,  the  charge  of 
the  court,  as  to  agreement  between  Malone 
and  Skldmore  not  being  binding.  If  It  "was 
made  only  In  the  attempt  to  find  such  true 
line,  and  not  for  the  purpose  of  fixing  and 
establishing  the  true  line,"  it  did  not  bind 
the  parties,  could  not  have  Injured  appellant 

The  court  defined  peaceable  and  adverse 
possession  as  one  that  was  "actual,  contlnu- 
ooa,  visible,  notorious,  distinct  hostile — that 

« 18  8.  w.  750. 


la,  adverse — fair,  and  open  and  of  such  a 
Character  as  to  indicate  clearly  a  claim  of 
ownership  In  the  occupant"  and  throng  the 
aeventeentb  assignment  of  errmr  It  is  claimed 
that  the  charge  was  erroneous.  The  only 
proposition  under  the  assignment  is:  "The 
statntorj'  definition  gives  the  essential  ele- 
ment constituting  title  by  limitation  peaceable 
and  adverse  possession,  and  the  court  should 
not  undertake  to  amplify  such  terms."  There 
Is  no  claim  that  the  charge  was  upon  the 
weight  of  tlie  evidence,  or  that  the  evidence 
was  of  a  character  that  the  nse  of  the  nu- 
merous adjectives  might  have  influenced  the 
jury;  but  the  naked  claim  Is  that  no  words 
describing  the  possession  should  have  been 
used  except  "peaceable  and  adverse."  That 
contention  must  be  overruled. 

Peaceable  and  adverse  possession  undoubt- 
edly involve  and  Include  in  their  meaning 
action  that  is  "actual,  continuous,  visible, 
notorious,  distinct,  hostile,  fair,  and  c^en," 
and  In  the  definitions  given  In  the  statute 
all  the  words,  or  their  equivalent  are  used, 
except  perhaps  "notorious,"  and  all  of  them 
•are  fairly  inferable  therefrom.  Rev.  St. 
1895,  arts.  3318,  8349.  We  liaTe  seen  no 
case  in  which  the  words  naed,  and  they  are 
often  used,  have  been  criticised,  except  the 
case  of  Logan  v.  Meade,  96  8.  W.  210,  17 
Tex.  Ct  Rep.  158.  In  that  case  a  similar 
charge  was  condemned,  in  an  opinion  on  re- 
hearing, by  the  Court  of  Civil  Appeals  of 
the  Second  District ;  but  it  was  done  on  the 
ground  that  It  was  harmful  under  the  facts 
of  that  case — ^in  other  words,  that  it  was 
on  the  weight  of  evidence.  Doubtless,  that 
was  the  objection  urged  to  the  charge  In  that 
case,  and  the  charge  Is  condemned  on  tliat 
ground.  An  attempt  is  made  by  the  court 
to  distinguish  the  Logan-Meade  Case  from 
that  of  Beall  ▼.  Evans,  1  Tex.  Civ.  App.  44S, 
20  S.  W.  945,  on  the  ground  that  the  contest 
in  the  latter  case  was  between  tenants  in 
common.  We  fail  to  appreciate  the  distinc- 
tion, and  especially  so  as  the  court  In  that 
case  did  not  confine  Its  ruling  to  ttiat  class 
of  litigants.  The  court  said:  "To  set  the 
statute  in  motion  under  the  10-year  limita- 
tion, the  possession  must  be  visible,  distinct, 
notorious,  continued,  and  hostile  for  the  full 
period  of  10  consecutive  years  while  the  stat- 
ute was  In  force;  it  must  be  an  actual, 
visible  appropriation  of  the  land,  under 
claim  of  rl^ht  inconsistent  with  the  rights 
of  the  true  owner,  and  must  disseise  the 
owner,  and  the  claim  must  be  of  the  land 
In  suit"  The  "peaceable  and  adverse  pos- 
session" prescribed  by  the  statute  is  the 
same  In  all  cases,  whether  between  tenants 
in  common  or  other  parties ;  the  only  differ- 
ence being  that  in  the  case  of  tenants  In 
common  the  adverse  possession  of  the  land 
must  be  shown  to  extend  to  tlie  whole  of 
it  as  the  presumption  must  be  overcome 
that  the  one  tenant  Is  holding  for  the  other 
as  well  as  himself. 

The  language  of  the  charge  has  been  used 
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with  approval  in  a  number  of  <9lnIons  of  the 
Supreme  Court  In  the  case  of  Satterwhlte 
V.  RoBser,  61  Tex.  166,  the  court  said:  "It 
haa  been  said  that  such  possemlon  must  not 
only  be  actual,  but  also  visible,  continuous, 
notorious,  distinct,  hostile  (i.  e.,  adverse), 
and  of  such  a  character  as  to  indicate  un- 
mistakably an  assertion  of  a  claim  of  ex- 
clusive ownership  in  the  occupant"  In 
Bracken  v.  Jones,  63  Tex.  184,  it  was  said: 
"Possession,  to  be  of  any  value  to  vest  a 
right  or  bar  a  remedy,  must  be  actual,  con- 
tinued, visible,  notorious,  distinct  and  hos- 
tile. It  must  be  fair  and  open,  as  the  stat- 
ute was  not  made  to  serve  the  purpose  -of 
artiflce  and  trick."  In  Evan's  v.  Templeton, 
69  Tex.  375,  6  8.  W.  843,  5  Am.  St  Rep.  71, 
the  language  of  Satterwhlte  v.  Rosser  Is 
quoted  and  approved.  In  the  case  of  Hurley 
V.  Lockett,  72  Tex.  262,  12  S.  W.  212,  the 
charge  of  the  trial  court  contained  the  statu- 
tory definitions  of  peaceable  and  adverse 
possession,  and  the  defendant  requested  a 
charge  to  tl>e  effect  tliat  to  gain  title  by 
limitation  there  must  be  "not  only  actual 
possession,  but  also  visible,  continuous,  no- 
torious, and  hostile  possession  of  the  strip 
of  land  In  controversy,  against  the  defend- 
ant, and  possession  of  such  a  character  as 
to  indicate  unmistakably  an  assertion  on 
their  part  of  a  claim  of  exclusive  owner- 
ship in  them  as  against  the  defendant  Hur- 
ley." The  court  held  that  the  requested 
charge  should  have  been  given.  The  lan- 
guage of  Satterwhlte  v.  Rosser  and  Bracken 
V.  Jones  is  also  approved  In  Mhoon  v.  Cain, 
77  Tex.  816,  14  S.  W.  24.  The  authorities 
cited  would  seem  to  Justify  the  charge.  If, 
however,  the  propriety  of  the  decision  in 
Logan  V.  Meade  is  conceded,  which  is  based 
on  the  facts  of  that  case,  the  decision  does 
not  aid  the  proposition  that  no  words  de- 
scriptive of  possession  must  be  used  in  a 
charge  except  "peaceable  and  adverse."  No 
such  ruling  is  made  in  the  Logan-Meade 
Case,  the  criticism  therein  seeming  only  to 
extend  to  the  use  of  the  word  "notorious" 
and  the  statement  that  the  possession  must 
be  such  as  to  "disseise  the  owner." 

The  twentieth  interrogatory  to  R.  W.  Arch- 
er was  not  leading.  The  question  did  not 
suggest  the  answer,  and  could  not  have  been 
answered  by  "yes"  or  "na" 

The  nineteenth  assignment  of  error  is  In 
effect  the  same  as  the  seventeenth ;  the  prop- 
osition l>eing  that  the  court  should  have  cor- 
rectly defined  peaceable  and  adverse  pos- 
session, and  tliat  it  was  erroneous  to  sub- 
mit a  charge  that  is  contradictory,  confusing, 
and  unintelligible.  Those  may  be  excellent 
abstract  propositions,  but  no  effort  is  made 
to  apply  them  in  this  case.  The  charge  is 
not  open,  however,  to'  the  abstract  criticisms. 

The  twentieth  assignment  of  error,  which 
complains  of  the  refusal  to  give  a  special 
charge'  requested  by  appellant,  is  not  well 
taken.     Tlie  charge  does  not  correctly  pre- 


sent the  doctrine  of  estoppel,  which  Is  at- 
tempted by  it 

John  Malone  was  introduced  as  a  witness 
by  appellee,  and  testified  to  conversations 
be  had  with  appellant,  in  which  the  latter 
recognized  the  rights  of  appellee  and  offered 
to  buy  the  land.  There  was  some  uncertain- 
ty in  his  mind  as  to  when  the  conversation 
occurred,  although  be  testified  as  to  other 
facts  tending  to  show  that  it  was  before  the 
suit  was  brought  Appellant  denied  making 
an  offer  to  pay  for  the  land  in  controversy. 
Appellant  after  Malone  had  testified,  sought 
to  have  the  testimony  stridden  out,  I>ecan8e 
the  ^conversation  took  place  with  appellant 
after  the  suit  was  filed  and  in  the  way  of 
compromise,  and  because  the  conversation 
took  place  after  the  title  had  been  x>erfected 
by  limitation,  and  because  it  appeared  that 
the  witness  "was  not  acting  in  the  capacity 
of  agent  or  attorney  of  the  plaintiff,  or  had 
authority  to  make  or  entertain  any  proposi- 
tion of  compromise  or  purchase  in  relation 
to  said  land."  It  would  seem  that  the  last 
objection  would  dispose  of  the  objections  to 
proof  of  the  conversation  on  the  ground  that 
it  was  held  by  way  of  compromise,  because 
if  the  witness  had  no  authority  to  make  a 
compromise,  and  he  was  not  used  as  an 
intermediary,  we  fall  to  see  that  there  was 
any  compromise  pending.  A  party  cannot 
shield  himself  from  the  effect  of  his  admis- 
sions by  claiming  that  they  were  made  in 
the  way  of  compromise,  when  made  to  some 
third  party  and  not  to  the  antagonist  in  the 
suit  or  some  one  representing  him.  The  court, 
at  the  Instance  of  appellant,  instructed  the  Ju- 
ry that.  If  the  title  by  limitation  was  perfected 
when  the  conversation  took  place.  It  should 
be  disregarded,  as  it  could  not  affect  the  ti- 
tle.   Appellant  has  no  Just  cause  of  complaint 

There  was  evidence  tending  to  show  that 
there  had  not  been  an  adverse  possession  of 
the  land  for  the  statutory  period.  There 
were  breaks  in  the  possession,  and  the  true 
boundary  of  the  land  was  fixed  by  both  F. 
C.  Skidmore  and  C.  S.  Skidmore,  and  admis- 
sions were  shown  going  to  prove  that  they 
did  not  claim  the  boundary  to  be  where  it  is 
now  claimed  to  be. 

The  Judgment  is  affirmed. 


INTERNATIONAL  A  O.  N.  B.  CO.  v. 

CUNEO.* 

(Court  of  Civil  Appeali  of  Texas.    November  20, 
1907.    On  Rehearing,  reb.  6,  1908.) 

1.  Dedication— EiSSXRTiALB—lHTKNT  to  Didi- 

CATE— ACCEFTANCX. 

To  constitute  a  dedication  there  must  be 
clear  and  satisfactory  evidence  of  an  intention 
upon  the  part  of  the  proprietor  of  the  land  to 
dedicate  it  to  public  use,  and  of  an  acceptance 
thereof  by  the  public 

IE!d.  Note.— For  cases  in  point,  see  Cent  Ola. 
.  IS.  Dedication.  »  18,  64,  W,  86.] 

'Application  for  writ  of  error  pending  In  Supreme 
Court 
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2.  Save— AcQxnzaczROK  ix  Public  Use— A.o- 

OEPTANCX. 

The  mere  acquiescence  of  the  owner  In 
the  uae  of  uninclosed  lands  by  the  public  does 
not  constitute  dedication,  but  the  intent  of  the 
owner  must  be  followed  by  an  abandonment  of 
hii  exclusive  enioyment,  and  the  intent  to  ac- 
cept must  be  followed  by  uae  and  appropriation 
of  it 

[Eii.  Note.— For  cases  in  point,  see  Cent  Dix. 
vol.  IB,  Dedication,  {{  20-30.] 

3.  Sakb— Pbesukftion  or  Inixrt. 

No  presumption  of  an  intent  to  dedicate 
arises  unless  it  is  clearly  shown  by  the  owner's 
acts  and  declarations  or  by  a  line  of  conduct, 
the  only  reasonable  explanation  of  which  is  tliat 
a  dedication  was  Intended. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  15,  Dedication,  |§  13-30,  80.] 

4.  Same — Sufticienct  of  Etidsnce. 

BiTidence  examined,  and  held  not  sufficient 
to  show  dedication  of  land. 

iE2d.  Note. — For  cases  in  point,  see  Cent  Die. 
.  15>  Dedication,  H  85-87.] 

6.  Same— Intent  to  Dedicate. 

The  intent  to  dedicate  need  not  exist  im- 
mediately at  the  time  that  the  i>ublic  asserts 
a  right  but  a  long-continued  use  in  connection 
with  other  facts  may  in  some  cases  be  consider- 
ed sufficient  to  establish  the  intent,  though  there 
has  been  no  express  declaration  to  tliat  effect 
by  the  donor. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15.  Dedication,  |{  lS-30.] 

6.  Adverse  Possession— Elements  ot  Pbb- 
bcbiption. 

The  foundation  of  prescription  rests  upon 
an  adverse,  continuous,  uninterrupted  use  of 
Kuch  a  nature  as  to  impart  notice  to  the  owner 
for  such  a  period  of  time  as  would  raise  a 
presumption  of  grant  10  years. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
TOL  1.  Adverse  Possession,  f{  65,  148-183.] 

On  Reliearing. 

7.  Appeait-Revibw- Verdict  Finding  Sev- 

EBAL  Issues  fob  Plaintiff. 

Where  plaintiff  relies  on  the  two  issues  of 

Sreacription  and  dedication,  and  the  verdict  is 
I  his  favor  on  both  issues,  the  judgment  should 
be  affirmed,  though  the  evidence  as  to  dedica- 
tion is  insufficient  if  it  is  sufficient  to  support 
tlie  issue  of  prescription,  and  no  errors  of  law 
were  commitud  at  the  trial. 

8.  Tbial— Reception  oe  EIvidenoe— Oenbrai. 
Objection— Evidence  Admissible  in  Past. 

If  a  part  of  the  evidence  relating  to  a 
transaction  is  admissible,  though  a  part  is  not 
a  general  objection  to  the  entire  evidence  is 
proj)erly  overruled. 

[Ed.  Note.— For  cases  in  point  mo  Cent  Dig. 
vol.  46,  Trial.  {{  223-225.] 

Appeal  from  District  Court,  Travis  Coun- 
ty; Geo.  Calboun,  Judge. 

Action  by  C.  Cnneo  against  the  Interna- 
tional &  Oreat  Nortbem  Railroad  Company. 
Judgment  for  plaintltf  and  defendant  ap- 
.  peals.    Affirmed  on  rebearing. 

8.  R.  Fisher,  J.  H.  Talllcbet,  S.  W.  Fisher, 
N.  A.  Stedman,  and  Jno.  M.  King,  for  ap- 
pellant Flset  &  McClendon  and  Clarence 
H.  Miller,  for  appellee. 

FISHER,  C.  J.  The  appellee  instituted  this 
suit  for  the  purpose  of  restraining  the  ap- 
pellant from  closing  up  an  alleged  way  on 
tbe  north  side  of  lot  No.  12,  in  block  29,  of 
the  city  of  Austin,  running  from  an  alley  that 


divides  the  block  north  and  south,  to  a  point 
on  Colorado  street,  which  lies  immediately 
west  of  tbe  block,  and  to  have  a  decree  de- 
claring said  strip  of  land  a  public  way,  and 
to  perpetually  enjoin  and  restrain  tbe  appel- 
lant from  interfering  with  its  use  by  tbe 
plaintiff  and  the  public.  Plaintiff,  as  a  basis 
for  tbe  relief  asked,  asserts  two  ground.s. 
First,  a  dedication  by  tbe  railway  company 
of  tbe  strip  of  land  In  question  to  public  usO 
as  a  way;  second,  tbat  tbe  plaintiff  and 
the  public  bave  acquired  a  way  over  tbe 
land  in  question  by  prescription.  Upon  trial 
below  a  verdict  resulted  in  plaintiff's  favor 
for  a  way  30  feet  in  width  on  the  north 
side  of  lot  12,  upon  which  verdict  tbe  court 
rendered  judgment  to  tbe  effect  tbat  tbe 
temporary  Injunction  before  issued  should  be 
perpetuated,  and  that  the  appellant,  Its  agents 
and  employes  be  enjoined  and  restrained 
from  fencing  or  attempting  to  fence  any  part 
of  tbe  30  feet,  and  that  a  public  passway,  to 
tbe  extent  found  by  the  jury,  be  and  is  es- 
tablished for  the  use  and  benefit  of  the  pub- 
lic. Tbe  court  in  its  charge  to  tbe  jury  sub- 
mitted both  the  Issues  of  dedication  and  pre- 
scription. The  verdict  of  the  jury  is  general, 
and  we  have  no  means  of  ascertaining  wheth- 
er or  not  they  found  both  issues  in  favor  ot 
tbe  plaintiff,  or  If  it  Is  based  upon  one  ot 
tbe  issues,  there  is  nothing  apparent  upon 
the  face  of  tbe  record  tbat  would  indicate 
which  of  the  two  they  selected  as  being  es- 
tablished by  the  evidence.  This  much  is  said 
for  tbe  reason  that  if  an  inspection  of  tbe 
record  would  suggest  error  as  to  either  issue, 
a  reversal  of  tbe  entire  case  must  follow,  be- 
cause, whilst  we  might  consider  that,  as  to 
one  issue,  no  error  was  committed  we  bave 
no  method  of  selecting  which  of  the  two 
Issues,  if  less  than  both,  the  jury  may  bave 
found  in  plaintiff's  favor. 

In  December,  1876,  the  railway  company 
obtained  from  tbe  city  of  Austin  the  right 
to  use  Third  street  for  Its  tracks;  and  in 
1876  purchased  lot  No.  12,  In  block  29.  Block 
29  is  bounded  on  tbe  north  by  Fourth  street, 
on  the  south  by  Third  street,  on  the  east  by 
Congress  avenue,  and  on  the  west  by  Colora- 
do street  Dividing  tbe  block,  running  north 
and  south  is  an  alley  used  for  public  travel, 
and  has  been  in  such  use  for  years.  Lot  No. 
12  Is  situated  on  tbe  southwest  comer  of 
the  block,  and  fronts  on  Colorado  street,  and 
extends  east,  parallel  with  Third  street,  to 
tbe  alley.  On  tbe  north  and  immediately 
joining  It  and  fronting  on  Colorado  street  is 
lot  No.  11,  which  extends  east  to  tbe  alley, 
and  which  has  been  owned  by  tbe  plalntilF 
since  1884.  On  the  east  part  of  this  lot 
when  tbe  plaintiff  purchased  it  were  build- 
ings, with  openings  on  lot  No.  12.  In  1884 
plaintiff  erected  a  store  building  on  the 
front  part  of  lot  11.  There  are  gates  open- 
ing in  the  inclosure  between  lots  12  and  11, 
affording  an  entrance  from  lot  12.  Plaintiff 
has  for  years  loaded  and  unloaded  goods  from 
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and  Into  bis  premlseB  from  lot  12.  During 
the  time  Involved  In  this  suit — that  Is,  the 
period  of  time  which  It  is  contended  may  be 
considered  on  the  issue  of  dedication  and 
prescription — ^the  railway  company  had  In 
use  on  Third  street,  between  Congress  avenue 
and  Colorado  street,  about  four  tracks,  and 
one  track  located  on  the  south  side  of  lot 
12,  which  extended  across  the  south  end  of 
the  alley  to  a  point  near  Congress  avenue. 
In  1888  the  railway  company  built  the  pas- 
senger deimt  now  in  use  on  the  south  side 
of  and  fronting  upon  Third  street  between 
Congress  avenue  and  Colorado  street.  About 
the  time  the  depot  was  erected,  the  railway 
company  placed  posts,  with  chains  extend- 
ing from  each,  along  the  north  side  of  Third 
street  between  Colorado  street  and  Congress 
avenue,  and  thereby  closed  up  the  south 
entrance  to  the  alley  in  block  29  from  Third 
street  The  evidence  leaves  It  imcertaln  as  to 
how  long  these  chains  remained  in  place,  and 
indefinite  as  to  how  long  a  time  they  caused 
tlie  alley  to  be  closed.  Before  the  chains 
were  put  up,  and  at  that  time,  the  plaintiff 
and  the  public  were  using  the  alley  as  a  pub- 
lic way,  and.  by  reason  of  the  entrance  to 
the  alley  being  thus  closed,  use  and  trarel 
was  diverted  from  the  alley  across  lot  12  to 
Colorado  street,  which  was  continuous  up 
to  the  time  of  bringing  this  suit  The  spur 
track  of  the  appellant  along  the  south  side 
of  lot  12  and  across  the  alley  was  used  by  It 
during  this  time  upon  which  to  place  and 
store  its  cars.  And  there  Is  some  evidence 
tending  to  show  that  at  times  the  south  end 
of  the  alley  was  blocked  by  cars  stored  on 
this  track.  During  the  time  that  cars  were 
in  place  upon  this  track,  there  is  evidence 
which  tends  to  show  that  they  were  stored 
there  for  the  purpose  of  loading  and  being 
unloaded,  and  for  this  purpose  the  appellant 
used  lot  No.  12  in  driving  Its  teams  upon,  so 
as  to  reach  the  cars  stored  on  lot  No.  12. 
Lot  No.  12,  except  for  a  short  time  prior 
to  the  filing  of  this  suit,  bad  been  vacant 
and  unlnclosed,  when  upon  the  attempt  of 
the  appellant  to  inclose  same  appellee  filed 
this  suit  Since  1900,  the  time  when  the  ex- 
emption from  taxation  of  the  International 
Railroad  expired,  the  appellant  has  paid 
taxes  on  lot  12.  And  in  this  connection  it  is 
well  to  say  that  there  is  evidence  which  would 
Justify  the  inference  that  the  railway  com- 
pany, through  its  officials,  either  knew  of 
the  existence  of  such  use  by  the  public,  or  the 
oae  was  of  such  a  long  continuous  character 
as  to  Impute  to  them  notice  that  the  public 
was  so  using  the  property  for  travel. 

There  Is  no  evidence  of  a  formal  dedica- 
tion of  this  property  to  public  use,  nor  was 
any  declaration  to  that  effect  shown;  but,  as 
a  basis  for  the  verdict  and  judgment  below 
on  the  Issue  of  dedication,  it  Is  contended 
that  fencing  the  end  of  the  alley  and  block- 
ing the  same  up  by  cars,  coupled  with  the 
long-continued  and  uninterrupted  use  by  the 


public,  with  knowledge,  actual  or  Imputed, 
was  snfflcl«it  to  establish  a  dedication.  If 
there  be  merit  in  this  contention,  it  must  be 
determined  by  a  fe'^  simple  rules  of  law  as 
applied  to  the  facts.  In  order  to  constitut* 
a  dedication,  it  is  essential,  "first,  that  ther« 
be  an  Intention  upon  the  part  of  the  proprie- 
tor of  the  land  to  dedicate  the  same  to  public 
use;  second,  that  there  be  an  acceptance 
thereof  by  the  public;  and,  third,  that  the 
proof  of  these  facts  be  clear  and  satisfactory. 
The  vital  and  controlling  principle  is  the 
animus  donandl,  and  whenever  this  Is  plain- 
ly manifested  on  the  part  of  the  owner  of  the 
soil,  either  by  formal  declaration  or  by  acta 
from  which  it  may  fairly  be  presumed,  such 
as  should  equitably  estop  him  from  denying 
such  an  Intention,  the  dedication,  so  far  as 
the  owner  is  concerned,  is  complete.  With- 
out such  manifestation  of  Intention  by  either 
of  said  modes  It  cannot  be  said  tliat  a  valid 
dedication  Is  possible.  To  make  a  sufficient 
dedication  the  proprietor  of  the  soil  must  de- 
vote the  portion  thereof  Intended  for  public 
use  to  such  use,  and,  on  the  part  of  the  pub- 
lic, it  must  be  accepted  and  appropriated  ta 
that  use.  The  acts  on  the  part  of  the  donor 
and  the  public  of  an  Intention  to  dedicate, 
accept,  and  appropriate  the  lands  to  public 
use,  where  the  dedicatlm  is  relied  upon  to 
support  some  right,  must  be  clear.  A  dedi- 
cation Is  not  an  act  of  omission  to  assert  a 
right  but  Is  the  affirmative  act  of  the  donor, 
resulting  from  an  active,  and  not  a  passive, 
condition  of  the  owner's  mind  on  the  subject 
A  mere  nonassertlon  of  right  does  not  estab- 
lish a  dedication,  unless  the  circumstances 
establish  a  purpose  or  Intention  to  donate 
the  use  to  the  public."  Stacy  v.  Glenn  Eilyn 
Hotel  Co.,  223  111.  646,  79  N.  E.  133,  8  L.  R. 
A.  <N.  S.)  968;  Ramthun  v.  Half  man,  58  Tex. 
551;  Lamar  County  v.  Clements,  49  Tex.  354; 
Ry.  Co.  V.  Montgomery,  85  Tex.  67,  19  S.  W, 
1015;  Worthlngton  v.  Wade,  82  Tex.  28,  17  8. 
W.  520;  DeGeorge  v.  Goosby,  S3  Tex.  Civ. 
App.  187,  76  S.  W.  66,  8  Tex.  Ct.  Rep.  893; 
Evans  v.  Scott  (Tex.  Civ.  App.)  83  S.  W. 
877;  Ayres  v.  Fellrath,  5  Tex.  Civ.  App.  659, 

24  S.  W.  347;  San  Antonio  v.  Sullivan,  4  Tex. 
Civ.  App.  451,  23  S.  W.  307.  The  mere  ac- 
quiescence of  the  owner  In  the  use  of  unln- 
closed lands  by  the  public  of  a  road  or  way 
over  It  does  not  constitute  a  dedication. 
Worthlngton  v.  Wade,  Railway  v.  Montgom- 
ery, San  Antonio  v.  Sullivan,  supra.  And,  at 
said  In  Flack  v.  Green  Island,  122  N.  Y.  107, 

25  N.  E.  267,  mere  intent  signifies  nothing. 
It  must  be  followed  by  acts.  The  Intent  of 
the  owner  to  give  must  be  followed  by  an 
abandonment  of  his  exclusive  enjoyment  of 
the  thing,  and  the  intent  to  accept  must  be 
followed  by  use  and  appropriation  of  it 
And  It  Is  said  tliat  the  establishment  of  these 
essential  facts  must  not  be  left  to  conjecture, 
and  that  when  the  asserted  dedication  rests 
upon  an  estoppel  In  pals,  the  evidence  should 
clearly  and  satisfactorily  establish  the  facts 
that  are  necessary  to  its  creation.    9  Am.  ft 
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Bntr.  Bney.  Law  ^  Ed.)  36,  87,  38,  and  39; 
City  of  Ban  Antonio  t.  BnlUyan;  Ayres  ▼. 
Fellratfa;  Ramthnn  v.  Halfman,  sapra.  Since, 
by  a  dedication,  valaable  rights  In  lands  pass 
from  tbe  owner,  no  presnmptlon  of  an  Intent 
to  dedicate  arises,  unless  It  la  clearly  shown 
by  bis  acts  and  declarations,  or  by  a  line  of 
conduct,  tbe  only  reasonable  explanation  of 
which  is  that  a  dedication  was  intended.  9 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  88,  and  tbe 
many  cases  cited  in  the  notes. 

The  evidence,  when  viewed  in  tbe  Ugbt  of 
these  principles.  Is,  in  our  opinion,  not  suffi- 
cient to  sustain  the  verdict  and  judgment  as 
to  tbe  issue  of  dedication.  The  evidence  la 
not  sufficient  to  establish  an  Intent  to  dedi- 
cate— that  primary  and  absolutely  essential 
element  that  must  exist  In  order  to  create 
tbe  donation.  It  Is  true  that  affirmative  and 
direct  evidence  of  this  fact  is  not  necessary 
— ^It  may  be  shown  by  tbe  conduct  and  acts 
and  the  circumstances  from  which  it  is  claim- 
ed tbe  donation  springs.  The  intent  to  dedi- 
cate need  not  exist  Immediately  at  the  time 
tliat  tbe  public  asserts  a  use;  and  long-con- 
tinued use,  in  connection  with  other  facts, 
may  In  cases  be  considered  sufficient  to  es- 
tablish tbe  intent  to  donate,  although  there 
has  been  no  express  declaration  to  that  effect 
by  the  donor.  But  tbe  mere  use  by  the  pub- 
lic of  unindoaed  lands,  or  an  imincloeed  lot 
In  a  city,  without  objection  by  tbe  owner,  Is 
not  of  Itself  sufficient  evidence  of  an  Inten- 
tion to  donate;  and,  In  order  to  give  effect  to 
long  and  continued  use  as  some  evidence 
tending  to  establish  a  donation,  there  must. 
In  addition,  be  shown  some  act  and  conduct 
of  the  owner  which  unequivocally  and  with 
some  degree  of  certainty  tends  to  indicate 
that  such  was  his  intention. 

Lot  No.  12  was  vacant  and  unincloeed 
when  the  appellant  purchased  it,  and  con- 
tinued In  that  condition  during  the  time  in- 
Tolved  In  this  controversy,  and  during  tbe 
time  it  was  in  use  by  the  public;  and  when 
we  eliminate  tbe  mere  use  by  the  public, 
with  tbe  fact  of  knowledge  upon  the  part  of 
tbe  railway  company,  there  Is  left  in  the  evi- 
dence very  little  that  can  be  given  any  pro- 
bative force  In  tending  to  show  a  purpose, 
any  time  during  that  period,  on  the  part  of 
the  railway  company  to  donate  any  portion 
of  lot  12  to  the  use  of  tbe  public. 

The  other  facts  upon  which  the  appellee 
relies  as  having  a  tendency  to  Indicate  an  in- 
tention to  donate  are  susceptible  of  a  con- 
struction in  favor  of  the  railway  company 
consistent  with  a  present  use,  right,  and 
claim  of  ownership  of  tbe  property  in  con- 
troversy. At  the  time  that  the  public  was 
claiming  and  using  a  part  of  tbe  lot  in  ques- 
tion, tbe  railway  company  was  also  using  a 
part  of  it  for  trackage  purposes,  upon  which 
they  stored  their  cars,  and  upon  which  they 
drove  or  bad  driven  teams  for  tbe  purpose  of 
loading  and  unloading  freight  from  and  into 
tbe  cars;  and  during  a  period  of  tbe  time  in 
wblcb  it  was  claimed  that  tbe  property  was 


so  being  used  by  tbe  public  the  appellant  was 
paying  taxes  on  tbe  entire  lot  Storing  cars 
across  tbe  foot  of  the  alley  and  running  a 
chain  along  the  north  boundary  of  Third 
street  at  the  foot  of  tbe  alley  can  be  given 
very  little  force  as  evidence  tending  to  show 
a  purpose  and  Intention  to  donate  a  separate 
and  Independent  piece  of  property — that  is, 
a  part  of  lot  12 — to  the  public  as  a  passway. 
The  railway  company  had  the  right  to  store 
its  cars  upon  the  track;  and  if  It  be  conceded 
that  the  permission  from  the  city  to  use 
Third  street  would  not  carry  with  it  tbe 
right  to  cut  off  an  entrance  to  the  south  end 
of  the  alley  by  tbe  storage  of  cars  or  the 
erection  of  the  posts  and  chain.  It  would  not 
be  unreasonable  to  say  that  this  Independent 
act  bad  no  connection  with  the  use  of  lot  12 
by  tbe  public,  or  any  Intention  to  donate  that 
property  to  such  use.  The  explanation  would 
not  be  unreasonable  that  tbe  alley  was  clos- 
ed up  and  the  cars  stored  there  merely  to 
accomplish  some  private  corporate  puri)ose 
of  tbe  appellant.  Tbe  cars  may  have  been 
stored  there  for  convenience  In  loading  or  un- 
loading, or  they  may  have  been  stored  there 
temporarily,  and  the  chain  may  have  been 
put  there  for  tbe  purpose  of  guarding  the 
public  from  danger  In  approaching  tbe  tracks 
from  the  lot  and  alley.  But,  whatever  may 
have  been  tbe  purpose,  tbe  evidence  does  not 
in  our  opinion  clearly  and  satisfactorily  es- 
teblish  tbe  fact  ttiat  the  intention  in  ob- 
structing the  entrance  to  tbe  alley  was  to 
divert  travel  across  tbe  lot,  and  to  donate  tbe 
same  to  the  public  for  the  purpose  of  a  pass- 
way.  Therefore  we  are  of  tbe  opinion  that, 
so  far  as  the  issue  of  dedication  is  concern- 
ed. It  is  not  supported  by  tbe  evidence,  and 
tbe  trial  court  erred  in  submitting  that  issue 
to  the  Jury. 

Now,  with  reference  to  the  question  of  pre- 
scription, of  course  it  is  conceded  that  there 
are  important  elemental  features  that  will 
distinguish  it  from  dedication.  Evans  v. 
Scott  (Tex.  Civ.  App.)  83  8.  W.  877.  The 
foundation  of  the  former  rests  upon  an  ad- 
verse, continuous,  uninterrupted  use,  of  such 
a  nature  as  to  impart  notice  to  tbe  owner  for 
such  a  period  of  time  as  would  raise  a  pre- 
sumption of  grant,  which  in  this  state  is  held 
to  be  10  years,  our  longest  period  of  limita- 
tion. Therefore  It  does  not  follow  from  the 
conclusion  that  as  the  evidence  to  support 
dedication  was  Insufficient  that  it  was  not 
sufficient  to  authorize  the  trial  court  to  sub- 
mit to  tbe  jury  tbe  issue  of  prescription;  and, 
as  tbe  case  will  have  to  be  reversed,  we  with- 
hold comment  upon  tbe  sufficiency  of  the  evi- 
dence to  establish  prescription,  except  to  say 
that,  in  our  opinion.  It  was  sufficient  to  re- 
quire tbe  court  to  submit  that  issue  to  the 
Jury. 

There  are  some  assignmente  which  com- 
plain of  the  action  of  the  court  in  overruling 
demurrers.  These  assignments  are,  in  our 
opinion,  not  well  taken. 

There  are  some  assignments  in  which  it 
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is  contended  that  the  general  charge  of  the 
conrt  Is  inconsistent  with  certain  special 
instmctlons  given  at  the  request  of  appel- 
lant. After  a  close  comparison  of  these 
charges,  we  do  not  agree  with  the  appellant 
In  Its  contention. 

We  are  also  of  the  opinion  that  there  was 
no  error  in  the  action  of  the  trial  court  In 
refusing  to  give  the  special  instruction  set 
out  in  appellant's  sixteenth  assignment  of 
error. 

The  question  raised  in  the  nineteenth  as- 
signment will  likely  not  occur  upon  another 
trial ;  but,  however,  an  examination  of  the 
record  leads  to  the  conclusion  that  there  was 
was  no  abuse  of  discretion  hy  the  trial  court 
in  declining  to  set  aside  the  verdict  on  the 
grounds  stated  in  the  assignment. 

We  are  inclined  to  the  opinion  that  there 
is  merit  in  the  seventeenth  assignment  of 
error,  In  view  of  the  fact  that  we  have  prac- 
tically eliminated  the  Issue  of  dedication; 
but,  however,  if  dedication  should  be  an 
issue  upon  another  trial,  we  are  inclined  to 
the  view  that  the  general  conduct  of  the 
appellant  with  reference  to  Inclosing  Third 
street  on  both  sides  might  be  considered, 
but  we  are  unable  to  see  the  relevancy  of 
that  part  of  the  testimony  as  to  what  was 
done  with  reference  to  the  alley  in  the  block 
south  of  Third  street. 

There  are  assignments  which  complain  of 
the  verdict  and  Judgment  in  establishing 
upon  lot  12  the  passway  at  any  particular 
place  and  for  any  particular  width.  If  It 
could  be  held  that  the  evidence  was  suffi- 
cient to  establish  a  prescriptive  way,  the 
Jury  had  the  right,  from  all  the  testimony, 
to  designate  by  Its  verdict  the  particular 
place  at  which  the  way  should  be  established, 
giving  its  width. 

Our  conclusion  with  reference  to  the  evi- 
dence relating  to  dedication  practically  dis- 
poses of  the  questions  raised  In  the  fifth, 
sixth,  and  seventh  assignments  of  error. 
But,  however,  we  do  not  wish  to  be  under- 
stood as  holding  that  a  railway  corporation 
could  not  dedicate  property  to  public  use. 
It  may  be  conceded  that  the  property  held 
by  It  necessary  to  the  performance  of  its 
public  duties  could  not  be  donated;  but 
here  there  is  nothing  to  Indicate  but  that  the 
property  in  question  upon  which  the  way 
was  fixed  was  held  by  the  railway  company 
merely  in  its  corporate  capacity,  and  not  es- 
sential or  necessary  to  a  public  use  In  car- 
rying on  and  conducting  its  public  business. 

For  the  reasons  stated,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

On  Rehearing. 

On  the  last  court  day  we  handed  down  an 
opinion  reversing  the  Judgment  of  the  trial 
cflurt.  As  shown  in  the  opinion,  appellee 
relied  upon  the  two  Issues  of  dedication  and 
prescription  as  a  basis  for  his  action.  The 
Judgment  reversing  was  based  on  the  ground 


that  the  evidence  as  to  dedication  was  not 
sufficient.  We  also  construed  the  verdict 
as  a  general  finding  In  favor  of  the  plaintiff, 
and  upon  this  assumption  we  reversed,  be- 
cause we  held  we  bad  no  means  of  deter- 
mining whether  or  not  the  Jury  rested  the 
verdict  upon  the  evidence  establishing  tbe 
issue  of  prescription.  After  another  exam- 
ination of  the  record,  and  upon  further  con- 
sideration of  this  question,  we  have  con- 
cluded that  a  wrong  construction  was  placed 
upon  tbe  verdict,  In  that  instead  of  being  a 
general  finding,  It  finds  both  issues  in  favor 
of  the  plaintlflF.  This  being  true,  the  Judg- 
ment should  be  affirmed  if  the  evidence  is 
sufficient  to  support  tbe  issue  of  pre8crii>- 
tion,  and  If  no  error  of  law  was  committed 
at  the  trial.  In  the  first  opinion  we  held 
that,  with  the  exception  of  the  action  of  tbe 
court  In  submitting  the  issue  of  dedication, 
no  reversible  error  was  pointed  out  by  tbe 
assignments.  We  still  adhere  to  these  views, 
and  refer  to  the  original  opinion  in  dispos- 
ing of  the  assignments. 

The  seventeenth  assignment  complains  of 
the  action  of  the  court  in  permitting  evi- 
dence as  to  what  was  done  by  the  appellant 
in  obstructing  the  south  side  of  Third  street, 
and  in  closing  up  the  alley  In  the  block  on 
the  south  side  of  tbe  track.  We  think  the 
evidence  as  to  what  was  done  in  dosing  up 
Third  street  was  admissible,  but  doubt  tbe 
admissibility  of  the  evidence  relating  to  tbe 
alley  south  of  the  depot  But,  however,  if 
it  was  not  admissible,  the  appellant  is  in  no 
position  to  complain,  as  the  objection  Is  as 
to  the  whole  of  the  evidence  as  to  what  was 
done  south  of  the  track.  If  a  part  of  the 
eivldence  relating  to  a  transaction  Is  ad- 
missible, although  a  part  is  not,  a  general 
objection  to  tbe  entire  evidence  Is  properly 
overruled.  Furthermore,  the  mere  admission 
of  evidence  showing  a  closing  of  the  alley  In 
the  block  south  of  the  track  would  have 
little.  If  any,  effect  In  Influencing  a  verdict, 
certainly  not  of  sufficient  importance  npon 
which  to  base  a  Judgment  of  reversal. 

Tbe  question  remains  whether  tbe  evi- 
dence upon  the  issue  of  prescriptioa  la  raffl- 
dent  to  sni^ort  the  verdict  We  will  not 
discuss  the  facts  upon  this  subject,  but  mere- 
ly hold  that  there  was  sufficient  evidence 
to  support  the  verdict  and  Judgment  on  the 
Issue  of  prescription.  For  the  other  ques- 
tions raised  in  the  assignments,  reference 
Is  made  to  tbe  original  opinion. 

Judgment  reversing  and  remanding  is  set 
aside,  and  Judgment  of  the  trial  court  Is  af- 
firmed. 


SAWYER  V.  EL  PASO  ft  N.   B.   RT.   CO. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  B, 
1908.) 

L  Appeal— Review— PBEStntPnoNB  —  Diioc- 
TioN  or  Verdict — ^Paoor. 

In  an  action  against  a  carrier  by  a  pas- 
senger tor  breadi  of  contract  and  f»r  tort,  the- 
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answer  did  not  contain  a  Keneral  denial  nor  a. 
denial  of  any  essential  allegation  in  tile  peti- 
tion, but  j;>leaded  in  abatement  certain  statu- 
tory requirements  as  conditions  precedent  to 
the  action,  and  also  pleaded  nonperformance  of 
such  statutory  requirements;  and  exceptions 
were  taken  to  the  i)etition,  which  were  sus- 
tained. On  trial  of  the  case,  without  objection 
by  defendant,  on  the  ijetltion  as  it  stood  before 
the  exceptions  to  it  were  sustained,  the  court 
directed  a  verdict  for  defendant  lield,  that  it 
would  be  presumed  on  appeal  that  the  matters 
pleaded  by  plaintiff  were  proved  or  admitted, 
and  were  such  aa  to  entitle  her  to  recover,  un- 
less her  action  was  defeated  by  the  statute 
pleaded. 

2.  Same— Bbiefb. 

It  will  be  presumed  on  appeal  that  statu- 
tory requirements,  pleaded  in  abatement  and  in 
W  by  defendant,  nave  not  been  complied  with 
by  plaintiff,  where  plaintiCTs  brief  concedes  fail- 
nre  to  comply  with  such  statute. 

3.  TEBBIT0IHE8— LEOISLATITB     POWKB  — CoN- 
TBOL  or  CONOBESS. 

The  legislative  power,  delegated  by  Con- 
gress to  a  territorial  Xegislature,  extends  to  all 
rightful  subjects  of  legislation  which  Congress 
or  states  have  power  to  legislate  upon,  subject 
to  the  disapproval  of  Congress ;  and,  although 
territorial  legislation  must  not  conflict  with  the 
act  conferring  power  to  legislate,  a  variance 
from  It,  not  disapproved  by  Congress  for  a  se- 
ries of  ^ears  after  being  reported  to  it,  might 
be  considered  as   approved. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4B,  Territories,  (  17.] 

4.  CoNSTiTimoNAi.  Law  —  Duk  Pbocess  or 
Law— Civil  Rbmedies— Right  oi  Action — 

CONDITIOH   PBECEDENT. 

A  statute  of  the  territory  of  New  Mexico, 
passed  in  1903  (Lews  1903,  p.  51,  e.  S3),  pro- 
vides that  there  shall  be  no  civil  liability  in 
case  of  injury  or  death  in  the  territory,  unless 
iin  affidavit  shall  be  made  and  served  by  the 
person  claiming  damages,  within  90  days  there- 
after, upon  the  person  or  corporation  Inflicting 
the  injury,  stating  certain  specific  facts,  and  an 
action  is  begun,  within  one  year  thereafter,  in 
the  territorial  district  court  in  the  county  In 
which  the  injury  occurred  or  the  one  in  which 
the  corporation  had  its  principal  place  of  busi- 
ness. Held,  that  the  statute  is  not  unconstitu- 
tional as  depriving  a  party  Injured  after  its  pas- 
sage of  property  without  dne  process  of  law,  as 
a  statute  which  abrogates  a  cause  of  action  for 
a  personal  Injury  before  such  cause  of  action 
has  arisen,  or  requires  certain  things  to  be 
done  as  conditions  precedent,  does  not  deprive 
the  injured  party  of  his  property  without  due 
process  of  law. 

6.  Sake— Obligation  of  Contbaot  —  Condi- 
tions Pbecedent  to  AonoR. 

A  statute  of  the  territory  of  New  Mexico, 
passed  in  1903  (Laws  1903,  p.  51,  c.  33),  pro- 
vides that  there  shall  be  no  civil  liability  In 
case  of  Injury  or  death  In  the  territory,  unless 
an  affidavit  shall  be  made  and  served  by  the  per- 
son claiming  damages,  within  90  days  thereaft- 
er, upon  the  person  or  corporation  Inflicting  the 
InjutT,  stating  certain  specific  facts,  and  an  ac- 
tion IS  begun,  within  one  year  thereafter,  In  the 
territorial  district  court  in  the  county  in  which 
the  injury  occurred  or  the  one  in  which  the  cor- 
poration had  Its  principal  place  of  business. 
Held,  that  the  statute  is  not  unconstitutional 
as  impairing  the  obligation  of  a  contract,  en- 
tered into  subsequently  to  its  passage,  upon 
which  action  is  brought  for  Its  breach,  or  where 
the  action  is  brought  for  a  tort  in  connection 
with  its  performance,  as  the  constitutional  In- 
hibition does  not  apply  to  torts. 

6.   SaXB— PBIVILEGES  OB  IiaiUNtTIES. 

A  statute  of  the  territory  of  New  Mexico, 
pa!>sed  in  1903  (Laws  1908,  p.  51.  c.  33),  pro- 
vides that  there  shall  be  no  civil  liability  in  case 
of  injury  or  death  in  the  territory,  unless  aa 


affidavit  shall  be  made  and  served  by  the  per- 
son claiming  damages,  within  00  days  thereaft- 
er, upon  the  person  or  corporation  Infiicting  the 
injury,  stating  certain  specific  facts,  and  an_ac- 
tlon  Is  begun,  within  one  year  thereafter,  in  the 
territorial  district  court  In  the  county  in  which 
the  Injury  occurred  or  the  one  In  which  the 
corporation  had  its  principal  place  of  business. 
Held,  that  the  act  is  not  unconstitutional  as  de- 
priving the  citizens  of  a  state  of  the  privileges 
and  immunities  of  the  several  states,  as  it  ex- 
tends the  same  rights  to  the  citizens  of  the  sev- 
eral states  that  It  accords  to  those  of  New 
Mexico. 

7.  Cabbiebs— Cabbiaob  or  Passbngebs— Feb- 
bonal  Injubies— Natttre  or  Actions. 

A  passenger,  injured  by  the  derailment  of 
a  car,  may  bring  action  for  a  tort  or  for  a 
breach  of  contract. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  d.  Carriers,  {  1271.] 

8.  Action— Natube  and  Fobm— What  Law 

GOVEBRB. 

Where  an  action  is  based  solely  on  a  tort, 
and  no  defense  Is  founded  on  contract,  the  law 
where  the  tort  occurred  governs. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Action,  (  94;   vol.  45,  Torts,  (  2.] 

0.  Gabriebs— Gabbiaoe  or  Passenoebs— Pbb- 
BONAL  iNJUBiEB— Actions. 

A  statute  of  the  territory  of  New  Mexico, 
passed  in  1003  (Lews  1903,  p.  51,  c.  33),  pro- 
vides that  there  shall  be  no  dvll  liability  in 
case  of  injury  or  death  in  the  territory,  unless 
an  affidavit  shall  be  made  and  served  by  the 
person  claiming  damages,  within  90  days  there- 
after, upon  the  person  or  corporation  inflicting 
the  Injury,  stating  certain  specific  facts,  and  an 
action  is  be^n,  within  one  year  thereafter,  in 
the  territorial  district  court  in  the  county  in 
which  the  Injury  occurred  or  the  one  in  which 
the  corporation  had  its  principal  place  of  busi- 
ness. Held,  that  the  statute  does  not  prevent 
the  bringing  of  an  action  In  Texas,  on  a  con- 
tract between  a  carrier  and  a  passenger  made  in 
Pennsylvania,  for  a  breach  occurring  in  New 
Mexico. 

Appeal  from  District  Court,  El  Paao  (3oan- 
ty;  J.  M.  Goggln,  Judge. 
.  Action  by  Mary  E.  Sawyer  against  the  Bl 
Paso  &  Northeastern  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed. 

S.  Engelking  and  F.  O.  Morris,  for  appel- 
lant    Hawkins  &  Franklin,  for  appellee. 

NEILL,  J.  This  suit  was  brouE^ht  by  Maty 
E.  Sawyer,  a  citizen  of  the  state  of  Cali- 
fornia, against  the  appellee  to  recover  $20,- 
000  damages  for  personal  injuries,  alleged  to 
have  been  Inflicted  in  the  territory  of  New 
Mexico  by  the  negligence  of  the  defendant 
The  plaintiff's  petition  contains  two  counts: 
One  setting  up  a  contract  made  between  her 
and  a  number  of  railroad  companies — among 
whom  was  the  defendant — In  the  city  of 
Pittsburg,  Pa.,  to  carry  her  as  a  passenger 
over  their  respective  connecting  lines  of  road 
from  said  ci^  to  the  city  of  Los  Angeles, 
state  of  California,  and  alleges  a  breach  of 
said  contract  on  the  part  of  the  defendant, 
occurring  on  its  road  in  New  Mexico,  by  the 
derailment  of  one  of  its  trains,  upon  which 
plaintiff  was  a  passenger,  in  consequence  of 
which  she  was  injured,  and  sustained  the 
damages  sued  for.    The  other  count  is  in  the 
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onMnary  form  of  an  action  by  a  passenger 
against  a  common  carrier,  for  damages,  on 
account  of  personal  Injuries  inflicted  by  tbe 
defendant's  negligence.  Tbe  answer  of  tbe 
def«idant  contains  (1)  a  plea  In  abatement. 
In  wblcb  la  pleaded  certain  statutory  require- 
ments of  New  Mexico  as  conditions  precedent 
to  tbe  institution  of  a  suit  of  tbls  nature; 
(2)  a  general  demurrer;  (3)  a  sx>ecial  excep- 
tion to  tbe  petition,  on  tbe  ground  that  it 
wrongfully  Joins  an  action  ex  delicto  witb 
one  ex  contractu ;  (4)  a  special  exception,  up- 
on tbe  ground  that  tbe  petition  was  multifar- 
ious, tbe  second  count  being  merely  a  repeti- 
tion of  tbe  first ;  (6)  a  plea,  in  wbicta  certain 
statutory  requirements,  which  are  contained 
In  our  conclusions  of  fact,  the  performance 
of  wlilcb  ate  averred  to  be  essential  to  an  ac- 
tion for  personal  Injuries  occurring  in  the 
territory  of  New  Mexico,  It  alleges  were  not 
performed  by  plaintiff.  By  a  supplemental 
petition  plaintiff  excepted  to  that  part  of 
defendant's  answer  in  which  the  statute  in 
question  Is  pleaded  in  bar  of  ber  action,  upon 
tbe  ground  that  the  statute  referred  to  is  In 
contravention  of  tbe  Constitution  of  the  Unit- 
ed State&  Defendant's  general  demurrer  was 
not  presented  to  tbe  court,  but  its  special 
exceptions  were,  and  were  sustained.  How- 
ever, the  plaintiff  did  not  afterwards  amend 
her  petition,  nor  elect  upon  which  count  she 
would  try  tbe  case.  The  exceptions  of  plain- 
tiff to  defendant's  plea  in  bar  were  presented 
to  tbe  court,  and  overruled.  Tbe  case  was 
tried  before  a  Jury,  without  objection  from 
tbe  defendant,  on  plaintiff's  petition  as  it 
stood  before  the  exceptions  were  sustained 
to  it;  and,  after  tbe  testimony  was  intro- 
duced, and  certain  facts  agreed  to  by  the 
parties  were  read  in  evidence,  tbe  court  per- 
emptorily Instructed  tbe  jury  to  return  a 
verdict  for  tbe  defendant.  It  is  from  tbe 
Judgment  in  favor  of  tbe  defendant,  entered 
upon  a  verdict  rendered  in  obedience  to  the 
direction  of  tbe  court,  that  this  appeal  Is 
prosecuted. 

Am  defendant's  answer  does  not  contain  a 
general  denial,  nor  a  special  denial  of  any 
essential  allegation  In  plaintUTs  petition.  It 
may  be  assumed  that  the  matters  pleaded  by 
ber  were  proved  or  were,  in  effect,  admitted 
by  defendant,  and  were  such  as  entitled  ber 
to  a  recovery,  unless  her  action  was  defeated 
by  tbe  statute  of  New  Mexico,  pleaded  by  de- 
fendant In  abatement  as  well  as  in  bar  of 
ber  action.  The  record  contains  the  follow- 
ing agreement  of  tbe  parties  In  relation  to 
the  statute  in  question : 

"It  Is  agreed  by  and  between  tbe  parties 
hereto  that  there  was  in  existence  and  effect. 
In  tbe  territory  of  New  Mexico,  at  the  time 
when  tbe  plaintiff  claims  to  have  been  In- 
jured, on  the  7tb  day  of  February,  1906,  a 
certain  law  and  statute  (Laws  N.  M.  1903, 
p.  61,  c.  33),  and  that  such  law  has  ever  since 
been  and  now  Is  In  force  and  effect  In  said 
territory;  and  tbat  said  law  and  statute  is 
tbe  one  fonnd  quoted  In  the  Judgment  of  the 


Conrt  of  CM!  Appeals  of  tbe  Fourth  Su- 
preme Judicial  District  of  tbe  state  of  Texas; 
In  the  case  of  Buttron  v.  El  Paso  &  North- 
eastern Hallway  Company,  as  recorded  on 
page  677  of  93  S.  W.,  which  law  and  statute 
is  as  follows: 

"  'Hereafter  there  shall  be  no  civil  lUbUity 
under  either  the  common  law  or  any  statnte 
of  this  territory  on  the  part  of  any  person  or 
corporation  for  any  personal  injuries  Inflicted 
or  death  caused  by  such  person  or  corpora- 
tion in  tbls  territory  unless  tbe  person  claim- 
ing damages  therefor  shall  within  ninety  days 
after  such  Injuries  shall  have  been  inflicted 
make  and  serve  upon  tbe  person  or  corpora- 
tion against  whom  the  same  Is  claimed,  and 
at  least  thirty  days  before  commencing  suit 
to  recover  judgment  therefor,  an  aflldavit 
which  shall  be  made  before  some  oflScer  with- 
in this  territory  who  Is  authorized  to  admin- 
ister oaths,  in  wbicta  tbe  affiant  shall  state 
bis  name  and  address,  the  name  of  the  per- 
son receiving  tbe  injuries,  if  such  person  be 
other  than  tbe  affiant,  tbe  character  and  ex- 
tent of  such  Injuries  in  so  far  as  tbe  same 
may  be  known  to  affiant,  the  way  or  manner 
in  which  such  Injuries  were  caused,  in  so  far 
as  tbe  aflSant  has  any  knowledge  thereof,  and 
the  names  and  addresses  of  all  the  witnesses 
to  the  happening  of  the  facts  of  any  part 
thereof  causing  such  injuries  as  may  at  such 
time  be  known  to  affiant,  and  unless  tbe  per- 
son so  claiming  such  damages  shall  also  com- 
mence an  action  to  recover  the  same  within 
one  year  after  such  Injuries  occur,  iu  the  dis- 
trict court  of  this  territory  in  and  for  the 
county  in  which  such  injuries  occur  or  In 
and  for  tbe  county  of  this  territory  where  tbe 
claimant  or  tbe  person  against  whom  such 
claim  is  asserted  resides,  or,  in  event  sucb 
claim  is  asserted  against  a  corporation  in 
the  county  in  this  territory  where  snch  cor- 
poration has  its  principal  place  of  business; 
and  said  suit  after  having  been  commenced 
shall  not  be  dismissed  by  plaintiff  unless  by 
written  consent  of  the  defendant  filed  in  the 
case,  or  for  good  cause  shown  to  tbe  court, 
it  being  hereby  expressly  provided  and  un- 
derstood tbat  such  right  of  action  is  given 
only  on  the  understanding  that  the  foregoing 
conditions  precedent  are  made  a  part  of  the 
law  under  which  right  to  recover  can  exist 
for  sucb  injuries  except  as  herein  otherwise 
provided. 

"  'Sea  2.  Whenever  any  person  or  corpora- 
tion shall  file  a  petition  in  the  district  court 
of  this  territory  for  the  county  in  wlilch  said 
petitioner  lives,  or  If  a  corporation  In  tbe  dis- 
trict court  for  the  county  in  whl<A  sucb  cor- 
poration has  its  principal  place  of  business, 
stating  in  effect  that  sucb  petitioner  is  in- 
formed and  believes  that  some  party  named 
in  such  petition  claims  that  be  is  entitled  to 
damages  from  said  petitioner  for  personal 
injuries  Inflicted  in  tbls  territory  upon  tbe 
party  named  in  said  petition,  or  for  personal 
izijurles  inflicted  upon  or  death  caused  to 
some  other  person   for   which  Boch  party 
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daims  to  have  a  caase  of  action  against  said 
petitioner,  kdA  stating  as  near  as  may  be  the 
general  cliaracter  of  sncti  injuries  and  the 
manner  and  tlie  date  said  party  claims  ttaey 
were  inflicted  and  tlie  place  wbere  tie  claims 
tbey  were  Inflicted,  as  near  as  petitioner 
knows  or  is  informed  as  to  sncb  facts,  and 
praying  that  the  said  party  may  be  reqoired 
to  appear  in  said  court  and  file  therein  a 
statement  of  his  cause  of  action  In  the  form 
of  a  complaint  against  said  petitioner,  sum- 
mons shall  issue  ont  of  the  said  court  and  be 
served  and  returnable  as  other  process,  com- 
manding and  requiring  the  said  party  named 
in  said  petition  to  appear  in  said  court  and 
file  Boch  statement  in  the  form  of  a  complaint 
against  said  petitioner,  if  be  has  to  make,  and 
upon  such  complaint  being  flled  by  such  party 
as  required,  the  defendant  named  therein 
may  demur  to  or  answer  the  same  and  such 
further  pleading  had  as  the  parties  may  be 
entitled  to  or  as  may  be  meet  and  proper,  as  in 
other  cases  of  a  similar  character,  and  from 
thence  forward  such  further  proceedings  shall 
be  had  In  such  cause  as  In  other  cases  and 
the  same  shall  be  determined  upon  its  merits 
and  final  Judgment  subject,  however,  to  ap- 
peal or  writ  of  error,  shall  be  rendered  there- 
in either  for  the  petitioner  named  In  said 
complaint  or  for  the  adverse  party,  and  If 
the  court  finds  the  petitioner  guilty  of  any 
of  the  wrongs,  trespasses  or  Injuries  com- 
plained of  against  him  in  said  statement,  such 
damages  shall  be  asserted  against  the  said 
petitioner  as  the  l^w  and  the  facts  may  re- 
quire, in  the  same  manner  as  though  said 
cause  had  been  instituted  by  the  filing  of  said 
statement  as  a  complaint.  In  event  said  par- 
ty complained  of  in  said  petition,  after  being 
duly  served  with  such  summons,  shall  fall 
or  refuse  to  appear  or  file  his  said  statement 
as  required  herein.  Judgment  shall  be  ren- 
dered by  default  against  him  and  in  favor  of 
the  petitioner  as  in  other  cases,  and  there- 
upon the  courts  shall  try  and  determine  the 
issues  raised  by  such  petition,  including  the 
question  as  to  whether  or  not  the  petitioner 
is  liable  to  such  party  on  account  of  any  of 
the  matters  or  things  stated  in  said  petition 
In  any  sum  of  money  whatsoever,  and,  if  so. 
In  what  amount,  and  final  Judgment  shall  be 
rendered  in  accordance  with  the  facts  and 
the  law  and  such  Judgment  as  the  court  may 
render  shall  be  final  and  conclusive  upon  the 
question  of  the  liability  or  nonliability  of 
said  petitioner  to  said  party,  and  of  the 
amount  of  the  liability.' " 

It  seems  to  be  conceded,  by  plaintiff's 
counsel  in  their  briefs,  that  none  of  the  re- 
quirements of  the  statute  was  compiled  with 
by  her.  It  will  be  assumed,  therefore,  that 
none  was.  As  the  assignments  of  error 
which  complain  of  the  court's  overruling 
plaintiff's  exceptions  to  defendant's  plea  In 
b^r  of  her  action,  and  of  the  peremptory  in- 
struction of  the  court  to  return  a  verdict  for 
defendant,  involve  the  constitutionality  of 
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the  statute  referred  to,  they  will  be  first 
considered. 

The  power  of  Congress  to  govern  the  ter- 
ritories of  the  United  States,  from  whatever 
source  It  may  have  been  derived,  or  on 
whatever  course  of  reasoning  it  may  be  bas- 
ed, has  been  adopted  as  an  undoubted  con- 
clusion. Congress  creates  territorial  gov- 
ernments of  different  grades,  but  generally 
with  plenary  legislative  power,  either  in  the 
Oovemor  and  Judges,  a  territorial  council,  or 
a  territorial  Legislature  chosen  by  the  people. 
By  the  organic  act  of  the  territory  of  New 
Mexico  legislative  power  was  vested  in  a 
territorial  Legislature  elected  by  the  citizens 
of  the  territory.  As  la  said  in  Hombuckle 
▼.  Toombs,  18  Wall.  (TJ.  S.)  656,  21  L.  Ed.  968: 
"Whenever  Congress  has  proceeded  to  or- 
ganize a  government  for  any  of  the  terri- 
tories, it  has  merely  instituted  a  general  sys- 
tem of  courts  therefor,  and  has  committed  to 
the  territorial  Assembly  full  power,  subject 
to  a  few  specified  or  Implied  conditions,  of 
supplying  all  details  of  legislation  necessary 
to  put  the  system  Into  operation,  even  to 
the  defining  of  the  Jurisdiction  of  the  several 
courts.  As  a  general  thing,  subject  to  the 
general  scheme  of  local  government  chalked 
out  by  the  organic  act,  and  such  special  pro- 
visions as  are  contained  therein,  the  local 
Legislature  has  been  Intrusted  with  the  en- 
actment of  the  entire  system  of  municipal 
law,  subject,  also,  however,  to  the  right  of 
Congress  to  revise,  alter,  and  revoke  at  its 
discretion.  The  powers  thus  exercised  by  any 
state  Legislature,  and  the  Jurisdiction  of  the 
territorial  courts,  are  collectively  co-extensive 
with  and  correspondent  to  that  of  the  state 
courts.  *  *  •  In  fine,  the  territorial,  like 
the  state  courts,  are  invested  with  plenary 
municipal  Jurisdiction."  The  legislative  pow- 
er delegated  by  Congress  to  a  territorial  Leg- 
islature extends  to  all  rightful  subjects  of 
legislation,  subject,  however,  to  the  disap- 
proval of  Congress  Itself.  Tlncennes  Uni- 
versity V.  Indiana,  14  How.  (U.  S.)  268,  14 
L.  Ed.  416;  Miner's  Bank  v.  Iowa,  12  How. 
(U.  S.)  1,  13  L.  Ed.  867.  The  legislation  of 
the  territory  must  not  be  in  confilct  with  the 
law  of  Congress  conferring  the  power  to 
legislate,  but  a  variance  from  it  may  t>e  sup- 
posed approved  by  that  body,  if  suffered  to 
remain  without  disapproval  for  a  series  of 
years  after  being  duly  reported  to  it.  Clin- 
ton V.  Englebrect,  13  Wall.  (U.  S.)  434,  20 
L.  Ed.  659 ;  Swan  v.  Williams,  2  Mich.  427. 

As  Congress  has  complete  control  over  the 
territories  of  the  United  States,  it  may  dele- 
gate to  the  Legislature,  created  by  virtue 
of  its  authority,  all  the  legislative  power  for 
its  government  that  itself  has  or  can  exer- 
cise under  the  Constitution.  And  it  may 
place  such  restrictions  on  the  power  of  the 
territorial  Legislature  as  it  may  deem  prop- 
er ;  the  execution  of  the  power,  however,  be- 
ing subject  to  its  control  and  Rpproval.  This 
power  of  a  territorial  Legislature  is  not,  per- 
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haps,  restricted  by  certain  constltntlonal  pro- 
visions which  limit  state  legislation,  but  on- 
ly by  such  as  limit  the  legislative  power  of 
Congress  itself;  such,  for  Instance,  as  In- 
hibit it  from  passing  a  bill  of  attainder  or 
an  ex  post  facto  law.  We  apprehend,  how- 
ever, that  Congress  cannot  rightfully  exer- 
cise nor  delegate  to  a  territory  such  legisla- 
tive power  as  the  Constitution  withholds  from 
the  states.  In  order  to  protect  the  citizen  in 
such  rights  as  government  cannot  Justly  de- 
prive him  of  without  due  process  of  law, 
such  as  life,  liberty,  or  property.  The  legis- 
lative power  of  a  territory  being  at  least 
equal  to  that  of  a  state,  the  rule  that,  "Ex- 
cept where  the  Constitution  has  imposed  lim- 
its upon  the  legislative  power,  it  must  be 
considered  as  practically  absolute,  whether 
It  operate  according  to  natural  justice  or  not 
in  any  particular  case"  (Cooley's  Const  Urn. 
200),  If  we  substitute  "organic  act"  for  "Con- 
stitution," is  alike  applicable  to  the  power  of 
both ;  the  power  of  each  being  restrained  by 
the  Constitution  of  the  United  States.  In 
view  of  this  plenary  legislative  power  of  the 
territory  of  New  Mexico  we  are  not  able  to 
say  beyond  a  reasonable  doubt — as  we  shall 
demonstrate — that  the  act  under  considera- 
tion Is  In  contravention  of  the  Constitution. 
Appellant  contends  that  it  is  unconstitu- 
tional In  that  it  deprives  her  of  her  property 
without  due  process  of  law.  This  conten- 
tion Is  based  upon  the  hypothesis  that  she 
has  a  cause  of  action  against  the  appellee, 
which  Is  property ;  and  the  act  deprives  her 
of  it  without  "the  Judgment  of  her  peers  and 
the  law  of  the  land."  This  is  petitlo  prlnci- 
pii,  in  assuming  that  she  has  a  cause  of  ac- 
tion. Conceding  that  a  cause  of  action  for 
personal  injuries  is  property,  the  cause  of 
action,  1.  e.,  the  property,  must  exist  before 
one  can  be  deprived  of  It  at  all.  A  statute 
which  abrogates  a  cause  of  action  for  a  per- 
sonal injury  before  such  cause  of  action  has 
arisen,  or  before  the  injury  occurs,  or  re- 
quires certain  things  to  be  done  by  the  In- 
jured party  as  conditions  precedent  to  a 
cause  of  action,  does  not  deprive  the  Injured 
party  of  his  property  without  due  process  of 
law.  For,  in  view  of  such  a  statute,  the  par- 
ty has  or  can  have  no  cause  of  action  until 
the  conditions  of  the  statute  which  give  it 
have  been  performed.  It  is  certainly  within 
the  power  of  a  Legislature  to  declare  what 
facts,  occurring  within  Its  Jurisdiction  after 
the  passage  of  the  act,  shall  or  shall  not 
constitute  a  cause  of  action,  though  such  facts 
may  or  may  not,  if  occurring  before  the  legis- 
lative enactment,  have  been  actionable.  In 
other  words,  a  Legislature  may  create  a  right 
of  action  which  never  existed  before,  or 
abolish  one  that  bad  before  existed,  if.  In 
doing  so,  it  does  not  affect  rights  which  vest- 
ed prior  thereto.  A  party,  injured  after  a 
Legislature  has  taken  away  the  right  of  ac- 
tion for  personal  injuries,  can  no  more  com- 
plain of  it  than  a  party,  against  whom  a 


right  of  action  is  given  for  an  injury  result- 
ing in  death,  can  of  such  a  legislative  enact- 
ment For  the  one  party  Is  no  more  Injuri- 
ously affected  by  such  legislation  than  the 
other.  In  the  one  case,  what  was  before  ac- 
tionable ceases  to  be  so ;  in  the  other,  what 
was  not  before  actionable  has  become  so^ 
If,  then,  a  Legislature  can  abolish  entirely 
what  would  otherwise  be  a  ground  of  re- 
covery, there  can  be  no  doubt  that  it  can 
burden  It  with  such  conditions  as  it  pleases. 
By  the  statute  under  consideration  the  right 
of  action  is  taken  away  from  the  person 
claiming  damages  for  persocjal  Injuries  In- 
flicted in  the  territory,  unless  tne  claimant 
shall,  within  80  days  after  such  injuries  were 
inflicted,  make  and  serve  upon  the  person  or 
corporation  against  whom  the  damages  are 
claimed,  and,  at  least  30  days  before  com- 
mencing suit  therefor,  an  affidavit  before 
some  officer  within  the  territory,  authorized 
to  administer  oaths,  in  which  shall  be  stated 
his  name  and  address,  the  name  of  the  per- 
son receiving  the  injuries,  the  character  and 
extent  of  the  injuries,  in  s6  far  as  the  same 
may  be  known  to  affiant,  the  way  or  manner 
in  which  such  injuries  were  caused.  In  so 
far  as  the  affiant  has  any  knowledge  there- 
of, and  the  names  and  addresses  of  all  the- 
witnesses  to  the  happening  of  the  facts  or 
any  part  thereof,  causing  such  injuries  as 
may  at  such  time  be  made  to  affiant.  While- 
the  act  In  question  does  not  take  away  en- 
tirely the  right  of  action,  It  makes  such  aa 
affidavit  a  condition  precedent  to  its  exist- 
ence. Southern  Padflc  Co.  v.  Dusablon  (Tex. 
Civ.  App.,  decided  Dec  11,  1907)  106  S.  W. 
766.  And,  as  before  stated,  as  It  was  with- 
in the  province  of  the  Legislature  to  with- 
hold any  right  of  action  for  injuries  occur- 
ring after  the  passage  of  snch  act,  and  a» 
this  power  involved  the  right  to  make  the 
performance  of  certain  acts,  by  the  party- 
claiming  the  light  to  sue,  conditions  prece- 
dent to  his  cause  of  action,  we  are  unable 
to  perceive  any  constitutional  objections  txr 
its  validity. 

If  the  suit  should  be  regarded  as  an.  action' 
founded  upon  a  contract,  rather  than  upon  a 
tort,  it  cannot  be  said  that  the  act  impairs- 
any  obligation  of  a  contract;  for  no  con- 
tract between  the  parties  existed  when  It 
was  passed.  If  It  should  be  regarded  as  an 
action  for  a  tort,  then  It  may  be  said  that 
the  clause  of  the  Constitution,  which  in- 
hibits a  state  from  impairing  the  obligation 
of  a  contract  does  not  forbid  a  state  to  avoid' 
a  liability  for  a  tort;  for  it  is  not  ex  con- 
tractu. Freeland  v.  Williams,  181  IT.  S.  405. 
9  Sup.  Ct  763,  33  L.  Ed.  193.  The  effect  of 
the  act  under  consideration  upon  the  rlghta 
of  appellant,  viewed  from  the  standpoint 
that  they  arose  under  a  contract  made  In 
the  state  of  Pennsylvania,  will  be  discussed 
further  on.  If  it  can  be  said  that  the  clause 
of  the  Constitution  which  declares  that  "the 
citizens  of  each  state  shall  be  entitled  to  aU 
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the  privUeges  and  ImmTinlties  of  dtlzeHB  of 
tbe  several  states"  should  be  regarded  as 
applicable  to  tbe  act  In  question — though  It 
must  be  held  that  a  territory  of  the  United 
States  cannot  deprive  a  citizen  of  one  state 
of  such  privileges  and  immunities  as  be  la 
entitled  to  In,  or  under  tbe  laws  of,  another 
state — ^we  are  unable  to  perceive  that  the  act 
in  question  Is  In  derogation  of  such  provi- 
sion. This  provision  simply  "places  the  cltl- 
■ens  of  each  state  upon  the  same  footing 
with  citizens  of  other  states,  so  far  as  the 
advantages  resulting  from  citizenship  in 
those  states  are  concerned.  It  relieves  them 
from  the  disabilities  of  alienage  in  other 
states;  it  Inhibits  discriminating  legislation 
against  them  in  other  states;  it  gives  them 
tbe  right  to  free  ingress  into-  other  states, 
and  egress  from  them;  it  insures  to  them 
in  other  states  the  same  freedom  possessed 
by  the  citizens  of  those  states  in  the  acquisi- 
tion and  enjoyment  of  property  and  In  the 
pursuit  of  happiness;  and  it  secures  to  them 
In  other  states  the  equal  protection  of  their 
lawa"  Paul  v.  Virginia,  75  U.  8.  168,  19 
L.  Ed.  358.  It  secures  to  the  citizens  of  all 
the  states,  to  the  extent  allowed  to  Its  own 
citizens  of  any  one  of  them,  tbe  right  to 
sue  and  defend  in  tbe  courts  of  that  state. 
"Equality  of  treatment  In  this  respect  is 
not  left  to  depend  upon  comity  t)etween  tbe 
states,  but  Is  granted  and  protected  by  the 
federal  Constitution.  Chambers  v.  Baltimore 
&  O.  R.  Co.  (decided  by  TT.  S.  Supreme  Court, 
Nov.  18»  1907),  28  Sup.  Ct  84,  52  L.  Ed. 
— .  In  short,  to  use  the  language  of  Mr. 
Justice  Miller  in  the  Slaughterhouse  Cases, 
16  Wall.  86,  77,  21  li.  Ed.  894,  409,  in 
speaking  of  the  purpose  of  this  dause  of 
the  Constitution:  "Its  sole  purpose  was  to 
declare  to  tbe  several  states  that,  whatever 
those  rights,  as  yon  -grant  and  establish  them 
to  your  own  citizens,  or  as  you  limit  or 
qualify  or  impose  restrictions  on  their  exer- 
cise, tbe  same,  neither  more  nor  less,  shall 
be  tbe  measure  of  the  rights  of  citizens  of 
other  states  within  your  Jurisdiction." 

It  Is  dear  that  tbe  act  under  consideration 
extends  every  right  involved  in  Its  subject- 
matter  to  the  citizens  of  the  several  states 
that  it  accords  to  the  citizens  of  New  Mexi- 
co, and  imposes  upon  its  own  citizens  the 
same  limitations  on  the  right  of  action  for 
personal  Injuries  that  It  does  on  tbe  citizens 
of  tbe  several  states.  It  operates  on  every- 
body alike.  If  It  is  unjust  to  one  who 
claims  damages  for  an  Injury  occurring  in 
the  territory.  It  Is  unjust  to  everybody  who 
makes  such  a  claim ;  and,  if  it  can  be  deem- 
ed Just  to  one,  it  must  be  deemed  just  to 
all.  The  act  in  question  was  passed  by  the 
Legislature  of  New  Mexico  in  1903,  and  does 
not  seem  to  have  met  with  the  disapproval 
of  Congress,  nor  of  tbe  courts  of  the  ter- 
ritory. This  court  has  no  legislative  power 
at  home,  and  can  certainly  exercise  none 
over  tbe  territory  of  New  Mexico.  If  Con- 
gress sanctions  acta  of  a  territorial  Legis- 


lature which  cause  its  dtlzens  to  flee  to 
other  jurisdictions  to  redress  their  grievan- 
ces, and  then,  under  the  guise  of  upholding 
the  dignity  of  courts  which  have  been  side- 
lined and  Btrlngbalted  by  such  legislation, 
rounds  up,  corrals,  and  forces  them  into  the 
courts  of  the  territory,  it  is  the  affair  of 
Congress,  not  ours.  We  will  remark,  how- 
ever, that  wherever  the  dignity  of  the  courts 
is  placed  above  tbe  rights  of  the  people,  the 
flow  of  justice  Is  mighty  apt  to  be  at  a.  very 
low  ebb. 

The  statute  being  valid,  what  effect.  If 
any,  does  it  have  upon  the  right  of  action 
claimed  by  plaintiff?  As  has  been  seen  from 
our  statement  of  her  pleadings,  the  petition 
contains  two  counts,  one  basing  the  action 
on  a  breach  of  contract;  the  other  upon  the 
commission  of  a  tort  The  allegations  pre- 
sent a  case  where  there  is  an  overlapping  of 
a  contract  and  a  tort — where  the  contract 
of  carriage  Is  undisputed,  and  all  the  facts 
essential  to  constitute  the  tort  show  at  the 
same  time  a  breach  of  contract  It  is  a 
case  where  an  action  as  for  a  tort  or  an 
action  as  for  a  breach  of  contract  may  be 
brought  by  tbe  same  party,  on  the  same  state 
of  facts.  Cooley  on  Torts  (2d  Ed.)  104-107; 
Webb's  Pollock  on  Toi-ts,  534;  Nevln  v. 
Pullman  Co.,  106  111.  235,  46  Am.  Rep.  688. 
In  such  a  case  it  has  never  l>een  denied  that 
an  action  could  be  maintained  for  a  breach 
of  the  contract;  but  the  contention  has  al- 
ways been  that  it  could  be  only  maintained 
on  that  ground,  and  not  at  for  a  tort. 
Though,  as  we  liave  seen,  an  exception  was 
sustained  to  tiie  petition  on  the  ground  that 
it  blended  an  action  ex  contractu  with  one 
ex  delicto,  no  election  was  made  as  to  upon 
which  count  she  would  try  the  case;  and 
the  case  proceeded  to  trial  on  tbe  petition 
as  it  was  before,  without  objection  from  de- 
fendant We  must  assume  that  the  action 
of  the  court  in  overruling  plalntlfTs  ex- 
ception to  defendant's  answer,  and  in  per- 
emptorily instru(klng  a  verdict  in  its  favor, 
had  reference  to  the  case  as  pleaded  in  both 
counts  in  tbe  petition.  In  other  words,  that 
in  overruling  the  exception  the  court  must 
have  held  that  tbe  defendant's  answer,  setting 
up  tbe  statute  of  New  Mexico  In  bar  of  plain- 
tiff's action,  was  good  against  either  count 
in  her  petition,  and.  In  giving  the  instruc- 
tion, that  the  undisputed  evidence  sustained 
the  allegations  in  the  plea.  It  the  petition 
had  not  contained  the  first  count  or  had 
only  been  for  the  tort  declared  on  by  tbe 
second,  these  rulings  of  the  court  would 
have  been  indubitably  correct  For,  when 
an  action  is  based  solely  upon  a  tort  and 
no  defense  whatever  is  founded  upon  tbe  con- 
tract the  law  of  the  place  where  tbe  tort 
occurred  unquestionably  governs.  Minor's 
Conflict  of  Laws,  f  196;  Wharton's  Conflict 
of  IJaws,  {  478b.  As  the  affidavit  required 
by  the  statute,  referred  to  as  a  condition 
precedent  to  an  action  for  personal  Injuries, 
had  never  been  made  bj  the  plaintiff,  and 
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her  petition  shows  the  Injury  occurred  In  the 
territory,  she  had  no  cause  of  action  for  a 
tort  as  distinguished  from  an  action  ex  con- 
tractu. And  we  apprehend  that.  If  the  con^ 
tract  bad  been  made  In  New  Mexico,  in- 
stead of  in  Pennsylvania,  as  alleged,  the  etFect 
of  the  statute  would  be  the  same. 

But,  as  has  been  stated,  the  first  count  al- 
leges that  the  contract  was  made  In  the 
state  of  Pennsylvania,  and  it  was  to  trans- 
port plaintiff  thence,  over  several  connect- 
ing lines  of  railway.  Including  that  of  de- 
fendant, to  the  city  of  Los  Angeles,  Cal. 
"The  prima  fade  rule,"  says  Wharton  on 
Conflict  of  Laws,  i  471b,  "that  the  nature, 
obligation,  and  interpretation  (including  the 
validity  of  particular  stipulations)  of  a  con- 
tract, made  in  one  state  or  country  for  the 
transportation  of  persons  or  property  from 
a  point  In  that  state  or  country  to  a  point 
In  another,  are  governed  by  the  laws  of  the 
state  or  country  In  which  the  contract  is 
made  and  the  transportation  commences. 
This  rule,  which  •  •  •  rests  upon  the 
ground  that  the  contract  is  entire  and  In- 
divisible, Is  applied,  by  the  majority  of  the 
cases,  without  reference  to  the  place  where 
the  supposed  violation  of  the  contract  oc- 
curred." See,  also,  Page  on  Cont  {  1717; 
Hutch.  Con.  U  201,  144a;  Plttman  v.  Pa- 
cific Exp.  Co.,  24  Tex.  Civ.  App.  595,  59  S. 
VV.  949;  I.  C.  B.  B.  Co.  v.  Beebe,  174  IlL 
18,  50  N.  E.  1019,  43  L.  B.  A.  210,  86  Am. 
St  Bep.  2B3;  Johnson  v.  Western  U.  TeL 
Co..  144  N.  C.  410,  57  S.  E.  122,  10  L.  B.  A. 
(N.  S.)  257.  It  being  alleged  by  the  plain- 
tiff that  under  the  laws  of  Pennsylvania, 
where  the  contract  Is  alleged  to  have  been 
made,  the  common  law  governs  a  contract 
of  this  character ;  and,  there  being  no  denial 
of  such  allegation,  or  that  the  contract  was 
made  there,  it  follows  from  the  authorities 
cited  that  the  act  of  the  territory  of  New 
Mexico,  pleaded  in  bar  of  the  action,  did 
not  affect  plaintiff's  rights  under  the  con- 
tract as  pleaded  in  the  first  count  of  her 
petition,  and  that  the  court  erred  in  over- 
ruling the  exception  to  defendant's  answer, 
pleading  such  statute  in  bar  of  plaintiff's 
action  for  a  breach  of  the  contract,  and  in 
peremptorily  instructing  a  verdict  for  the 
defendant 

For  which  errors  the  Judgment  Is  reversed, 
and  the  cause  remanded. 

JAMES,  C  J.,  did  not  sit  In  this  case. 


MISSOURI,  K.  &  T.  BY.  CO.  OF  T.EXA8  v. 

MORGAN  et  nx. 

(Court  of  Civil  Appeals  of  Texas.     Feb.   12, 

1008.    Behearing  Denied  March  26,  1908.) 

1.  Oakbiebs— Ihjubixs  to  Passkngkbs— Pbox- 
DfATE  Cause  Gabbtinq  Betond  Station. 
In  an  action  against  a  carrier  for  carrying 
a  female  passenger  oeyond  her  station,  plaintiff 
could  only  recover  if  the  negligence  of  the  car- 
rier was  the  proximate  cause  of  the  injuries  sus- 
tained, and.  If  the  acts  and  conduct  of  plaintiff 


could  not  have  been  foreseen  sa  a  natural  and 
probable  result  of  being  carried  beyond  her  sta- 
tion, there  oonid  be  no  recovery. 

[Ed.  Note.— For  cases  in  nohit,  sea  Cent  Dig. 
vol.  9,  Carriers,  if  1067-1071:] 

2.  Neolioenob— LiABii.rrT. 

One  guilty  of  negligence  Is  not  relieved 
from  liability  because  be  did  not  anticipate  the 
precise  injury  that  resulted,  and  Is  liable  where, 
from  the  conditions  then  existing,  some  Injuries 
might  be  sustained  as  the  natural  and  probable 
result  of  the  negligent  act 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  87,  Negligence,  ii  71,  K.} 

8.  Tbiai/— iMSTBUonoHS  —  Bequests  —  Cou- 

PLIAROK. 

Where  one  requests  two  or  more  charges 
presenting  the  same  question,  and  the  court 
gives  one  of  them,  be  cannot  complain  because 
the  others  are  refused. 

4.  CaBBIEBS— IrJUBIKS  to  PASSEIIOBBa— Coh- 
TBIBUTOBT  NXOLIQENCB— BUBDEN  Ot  PbOOF. 

A  carrier  in  a  suit  for  Injuries  to  a  passen- 
ger carried  beyond  her  station  has  the  Durden 
of  showing  facts  raising  the  issue  of  contribu- 
tory negligence. 

lEA.  Note.— ITor  cases  in  point  see  Cent.  Dig. 
vol.  9,  Carriers,  {  1399.] 

6.  Tbiai.— iNSTBucnoNS  — Afplicabiutt  to 

Case. 

Where,  in  an  action  against  a  carrier  for 
carrying  a  passenger  beyond  her  station,  plain- 
tiff claimed  damages  resulting  from  being  ex- 
posed while  driving  to  her  home  from  her  sta- 
tion after  her  arrival  there,  a  charge  on  con- 
tribntory  negligence  could  not  be  based  on  the 
fact  that  she  could  have  procured  wraps'  there 
unless  the  evidence  showed  that  fact 

[Bid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46.  Trial,  ft  596-612.] 

6.  Sake— Evidence— ADMiBstBitrrr. 

Where,  in  an  action  against  a  carrier  for 
cartying  a  female  passenger  beyond  her  station, 
the  evidence  showed  that  she  had  requested  the 
employe  in  charge  of  the  train  to  let  her  off  at 
the  station,  evidence  that  the  husliand  of  the 
passenger  asked  the  employ^  on  the  arrival 
of  the  train  at  the  station  whether  his  wife 
was  on  board  was  admissible,  though  the  em- 
p\oj6  did  not  know  that  the  i^rson  asking  was 
the  passenger's  husliand. 

7.  Damages— Pebsorai.  Irjubiks  — Isstraa— 
Evidence. 

In  an  action  for  personal  injuries,  it  Is  ei^ 
ror  to  submit  as  elements  of  damages  doctor  and 
drug  bills,  in  the  absence  of  evidence  tliat  they 
are  reasonable. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  IS,  Damages,  f  243.] 

8L  Oabbiebs— Injubies  to  Passinqebs— Cab- 
BTiNO  Betond  Station. 

Where,  in  an  action  against  a  carrier  for 
carrying  a  passenger  l>eyond  her  station,  tiie  is- 
sue was  whether  the  station  was  called,  the  pas- 
senger stating  that  It  was  not  called,  and  the 
carrier  proving  that  it  was  called,  a  charge  that 
the  carrier's  employes  were  requested  to  call  the 
station  in  a  sufficiently  loud  tone  of  voice  to  ap- 
praise the  passenger  of  the  fact  was  erroneous, 
as  imjposing  a  dn^  not  required  by  statute  and 
one  not  essential  to  the  safety  of  passengers. 

9.  CaBBIEBS- INJCBIES  TO  Passenoebs— Cab- 

BTiNO  Betond  Station— Pboximatb  Cause 

or  INJXTBT- Instbuotiors. 

Where,  in  an  action  against  a  carrier  for 
injuries  to  a  female  passenger,  there  was  evi- 
dence that  the  illness  complained  of  was  not 
caused  by  her  being  carried  beyond  her  station, 
the  failure  to  charge  that  there  could  be  no  re- 
covery if  the  illness  was  not  proximately  caused 
by  her  tieing  carried  beyond  the  station  was  erro- 
neous, though  the  court  charged  in  a  general 
way  on  the  subject 
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Appeal  from  District  Court,  Johnson  Comi- 
ty; O.  L.  liOckett,  Judge. 

Action  by  J.  P.  Morgan  and  wife  against 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas.  From  a  judgment  for  plain- 
tUfs,  defendant  appeals.  Reversed  and  re- 
manded. 

Coke,  Miller  &  Coke  and  Ramsey  &  Odell, 
for  appellant.    S.  C.  Padelford,  for  appellees. 

FISHE2R,  C.  J.  This  Is  a  suit  by  tbe  ap- 
pellees, J.  P.  Morgan  and  wife,  Mrs.  Anna 
Morgan,  to  recover  damages  on  account  of 
Injuries  sustained  by  the  latter  while  a  pas- 
senger on  one  of  appellant's  trains.  Verdict 
and  judgment  were  In  appellees'  favor  for 
$4,000. 

It  appears  from  the  facts  that  Mrs.  Morgan 
about  a  year  prior  to  tbe  time  that  the  In- 
juries are  claimed  to  have  been  sustained  in 
this  case  was  treated  at  Temple,  Tez.,  for 
womb  trouble  or  womb  disease.  A  short  time 
prior  to  tbe  time  she  is  alleged  to  have  been 
injured  she  again  left  her  home  at  Burleson, 
the  second  station  south  of  Ft.  Worth  on  ap- 
pellant's road,  and  returned  to  Temple,  Tex., 
for  treatment  for  the  same  disease  under  the 
same  physicians  by  whom  she  bad  been  for- 
merly treated.  She  remained  there  for  some 
time  under  the  treatment  of  these  physicians, 
and  was  discharged  as  apparently  cured. 
.She  and  her  sister  procured  tickets  at  Tem- 
ple, Tex.,  over  tbe  line  of  appellant's  road  to 
Burleson,  Tex.,  and  by  the  aid  of  some  of 
the  train  crew  at  Temple,  Tex.,  she  was  as- 
sisted on  board  of  appellant's  passenger  train 
bound  for  Burleson,  her  home.  A  short  time 
before  tbe  train  reached  Burleson  she  spoke 
to  the  auditor,  tbe  officer  in  charge  of  the 
train  who  collected  the  fares  and  tickets  and 
who  performed  some  of  the  duties  and  func- 
tions usually  resting  upon  a  conductor,  that 
she  desired  to  get  off  at  Burleson,  and  would 
need  assistance  in  so  doing,  and  substantially 
told  him  that  she  was  not  well.  The  auditor 
proffered  his  assistance,  and  told  her  that 
Burleson  would  be  the  second  station  reached. 
She  alleges,  and  so  testifies,  that  prior  to  the 
train's  reaching  Burleson  she  was  not  again 
approached  by  the  auditor,  nor  was  the  sta- 
tion Burleson  announced  or  called,  and  that 
she  did  not  know  that  Burleson  had  been 
reached  until  after  the  train  had  passed  that 
place.  Then  she  called  the  auditor's  attention 
to  that  fact,  and  the  auditor  explained  what  he 
understood  to  be  the  mistake,  and  furnished 
her  money  with  which  to  pay  her  hotel  ex- 
penses at  Ft  Worth,  and  an  amount  neces- 
sary to  pay  the  expenses  of  her  return  trip 
from  Ft.  Worth  to  Burleson.  She  was  car- 
ried on  to  Ft  Worth,  and  when  that  point 
was  reached  the  auditor  requested  a  transfer 
man  to  take  her  and  her  sister  to  a  hotel, 
and  she  was  carried  to  the  hotel  in  a  convey- 
ance, where  she  remained  until  the  next 
morning,  and  took  the  train  back  to  Burleson, 
and  reached  there  some  time  tbe  next  morn- 
ing.    It  Is  alleged  as  negligence  that  the 


auditor  and  the  servants  in  charge  of  the 
train  failed  to  call  tbe  station  Burleson  when 
passing,  and  that  they  negligently  carried 
her  by,  knowing  that  she  was  destined  to 
that  point  and  that  tbe  train  did  not  stop 
a  sufficient  length  of  time  at  Burleson  In  or- 
der to  permit  her  to  alight  Mrs.  Morgan 
testified  that  she  did  not  know  when  she 
reached  Burleson,  but  was  depending  upon 
the  auditor,  and  also  upon  som^  one  calling 
the  station  when  that  place  was  reached. 
While  she  was  going  from  the  train  through 
the  depot  at  Ft  Worth  to  take  the  convey- 
ance to  carry  her  to  the  hotel,  her  foot  came 
in  contact  with  some  obstruction  In  the  build- 
ing; and  it  further  appears  that  the  next 
morning  In  leaving  the  hotel  to  return  to  the 
depot  In  order  to  take  the  train  In  getting 
into  the  conveyance  she  got  her  feet  wet  and 
that  after  she  got  back  to  Burleson  she  had 
to  go  from  the  depot  to  her  home  in  an  open 
conveyance,  her  home  being  located  some  dis- 
tance from  the  depot,  and  that  by  reason  of 
these  facta  and  tbe  exposure  to  bad  and  rainy 
weather  which  was  then  existing  she  suffered 
a  relapse  of  her  womb  trouble,  which  there 
is  evidence  tending  to  show  Is  of  a  serious 
and  permanent  nature.  It  also  appears  that 
there  was  some  mental  'prostration  and  suf- 
fering by  reason  of  the  fact  of  her  being  car- 
ried by  Burleson.  There  is  evidence  upon  tbe 
part  of  tbe  railway  company  that  the  station 
Burleson  wag  properly  announced  before  tbe 
train  reached  that  place. 

Appellant's  first  and  second  assignments 
of  error  are  to  the  effect  that  the  court  erred 
in  refusing  to  give  its  special  charges  Nos. 
9  and  20,  which  are  peremptory  Instructions 
to  find  for  the  defendant  because  the  injuries 
and  exposure  to  which  the  plaintiff  was  sub- 
jected could  not  have  been  reasonably  an- 
ticipated and  foreseen  as  the  natural  and 
probable  result  of  being  carried  by  the  sta- 
tion Burleson.  The  court  did  In  a  general 
way  Instruct  the  jury  that  the  plaintiff  could 
only  recover  in  the  event  that  the  negligence 
of  the  railway  company  was  the  proximate 
cause  of  the  injuries  sustained;  and  In  the 
latter  part  of  the  fourteenth  subdivision  of 
the  charge  there  Is  an  instruction  to  the  ef- 
fect to  find  for  defendant  K  the  acts  and  con- 
duct of  Mrs.  Morgan  at  Ft  Worth  could  not 
have  been  foreseen  as  tbe  natural  and  proba- 
ble result  of  being  carried  by  Burleson.  It 
was  an  issue  of  fact  as  to  what  was  or  likely 
would  be  the  natural  or  probable  result  of  ap- 
pellant's negligence  In  carrying  her  by  her 
station,  and  the  conditions  and  circumstan- 
ces then  existing  should  be  considered  by  the 
jury  upon  that  subject  and  It  would  have 
been  Improper  to  have  taken  that  question 
away  from  them  by  tbe  peremptory  Instruc- 
tion requested.  Furthermore,  these  instruc- 
tions are  to  the  effect  that  the  one  guilty  of  , 
negligence,  in  order  to  be  held  responsible, 
must  anticipate  the  precise  Injury  that  re- 
sulted. This  is  not  the  law  as  we  understand 
It    The  principle  Is  that  It  la  not  essential 
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to  recovery  that  the  precise  Injury  may  or 
mnst  bare  been  anticipated,  but  that  from 
the  situation  and  conditions  then  existing 
some  injury  may  be  sustained  as  the  natural 
and  probable  result  of  the  negligent  con- 
duct. Trinity  Lumber  Company  v.  Denham, 
86  Tex.  60,  19  S.  W.  1012 ;  Rice  v.  Dewberry 
(Tex.  Sup.)  93  S.  W.  719. 

What  we  have  said  in  efFect  disposes  of  the 
third,  fourth,,  and  fifth  assignments  of  error. 
They  are  based  upon  the  action  of  the  court 
In  refusing  instructions  to  the  effect  that,  in 
order  for  the  plaintiff  to  recover,  the  Jury 
must  believe  that  the  precise  Injuries  sus- 
tained, or  the  acts  from  which  they  arose, 
could  or  should  have  been  anticipated  by  ap- 
pellant 

The  tenth  assignment  of  error  complains  of 
the  charge  of  the  court  on  proximate  cause. 
The  charge,  as  far  as  It  went,  was  correct, 
but  we  suggest  that  It  be  more  complete  on 
another  trial,  and  follow  the  rule  announced 
in  Railway  Ca  v.  Turner  (Tex.  Civ.  App.)  98 
S.  W.  187. 

The  eleventh,  tweVth,  and  thirteenth  as- 
signments of  error  complain  of  the  action  of 
the  trial  court  In  refusing  charges  which  di- 
rectly and  in  an  affirmative  way  called  the 
jury's  attention  to  the  question  whether  Mrs. 
Morgan  was  gnllty  of  contributory  negligence 
in  going  upon  the  wet  and  muddy  street  in 
entering  the  hack  at  Ft  Worth  on  the  mom- 
'  Ing  of  her  departure  for  Burleson.  The  three 
charges  present  practically  the  same  ques- 
tion ;  and.  In  view  of  the  fact  that  the  court 
did,  at  the  request  of  appellant  give  its 
charge  No.  11,  covering  the  same  subject 
there  was  no  error  In  refusing  these  Instruc- 
tions. When  a  party  requests  two  or  more 
charges  presenting  the  same  question,  and  the 
court  selects  and  gives  one  of  them,  he  is  in 
bo  condition  to  complain  if  the  others  are  re- 
fused. 

We  are  not  satisfied  that  the  evidence 
would  justify  the  charge  requested  and  set 
out  under  appellant's  fourteenth  assignment 
of  error,  and  which  was  refused ;  but  If  upon 
another  trial  the  evidence  would  justify  such 
a  charge.  It  would  be  proper  to  give  It  on  the 
Issue  of  contributory  negligence  as  to  the  con- 
duct of  Mrs.  Morgan  therein  mentioned.  The 
same  may  be  said  of  the  charge  requested  as 
set  out  under  the  fifteenth  assignment  Upon 
this  subject  it  Is  well  to  say  that  the  burden 
Is  upon  the  appellant  to  show  the  state  of 
facts  that  raise  the  Issue  of  contributory  neg- 
ligence. As  to  the  questions  raised  under  the 
fourteenth  assignment  It  does  not  appear 
that  the  transferman  would  have  accommo- 
dated bis  movements  to  those  of  the  plain- 
tiff upon  the  request  to  bo  do ;  nor  Is  the  evi- 
dence satisfactory  that  she  was  walking  too 
fast  As  to  the  Issue  presented  by  the  fif- 
teenth assignment,  It  Is  not  made  to  appear 
that  Mrs.  Morgan  could  have  procured  the 
wraps  at  Burleson  when  she  arrived  there. 
These  mattan  cannot  be  taken  for  granted. 


but  there  must  be  some  evidence  raising  the 
question. 

The  objection  to  the  charge  nrged  In  the 
sixteenth  assignment  of  error  will  doubtless 
be  corrected  on  another  trial. 

There  are  several  assignments  of  error 
which  complain  of  the  action  of  the  trial 
court  In  admitting  certain  testimony  of  Mrs. 
Morgan  and  her  husband.  We  have  examin- 
ed Into  the  questions  raised,  and  are  satis- 
fied that  the  evidence  was  admissible. 

The  expressions  In  the  charges  complained 
of  by  the  twenty-third,  twenty-fourth,  and 
twenty-fifth  assignments  of  error  border  close- 
ly upon  expressions  on  the  weight  of  evi- 
dence, and  doubtless  the  charges  in  this  re- 
spect will  be  corrected  upon  another  trlaL 

The  twenty-sixth  assignment  of  error  com- 
plains of  a  charge  given  at  the  request  of 
the  plaintiff.  We  overrule  the  assignment. 
We  overrule  appellant's  twenty-seventh  as- 
signment of  error.  We  think  the  evidence  of 
Morgan  there  complained  of  was  admissible 
to  go  to  the  jury  for  what  it  was  worth,  in 
view  of  the  testimony  of  Mrs.  Morgan  as  to 
what  bad  previously  passed  between  her  and 
the  auditor.  It  could  be  considered  for  what 
it  was  worth  as  evidence  tending  to  show 
that  the  auditor's  attention  was  called  to  the 
fact  that  Mrs.  Morgan  desired  to  get  off  at 
Burleson.  It  may  be  true  that  the  auditor 
did  not  know  that  Mrs.  Morgan  was  the  wife  _ 
of  J.  P.  Morgan,  but  according  to  her  testl- ' 
mony  the  auditor  agreed  to  let  her  off  at  that 
place  and  assist  her  in  alighting,  and,  when 
J.  P.  Morgan  approached  him  and  asked  him 
if  his  wife  was  on  the  train  at  the  time  that 
the  train  was  at  a  stop  at  Burleson,  we  can- 
not say  but  what  the  jury  may  have  given 
the  inquiry  of  Morgan  some  Importance  aa 
refreshing  the  recollection  of  the  auditor  as 
to  the  conversation  with  Mrs.  Morgan,  and 
as  to  his  promise  to  let  her  off  at  that  place ; 
and  In  this  connection  it  is  well  to  say  that 
we  are  also  of  the  opinion  that  the  appellant 
was  entitled  to  the  charge  requested  and  set 
out  under  the  twenty-eighth  assignment  of 
error. 

Appellant's  twenty-ninth  assignment  of  er- 
ror for  complains  of  the  action  of  the  conrt  in 
submitting  as  Items  of  damages  doctors'  bills 
and  drug  bills.  This  on  the  ground  that  there 
was  no  evidence  tending  to  show  tliat  they 
were  reasonable.  This  objection  will  be  ob- 
viated on  another  triaL 

We  now  come  to  what  we  consider  reversi- 
ble errors.  The  tenth  paragraph  of  the 
charge  of  the  court  which  is  complained  of 
In  the  twenty-first  assignment  Is  to  the  effect 
that  it  was  the  duty  of  the  defendant's  em- 
ploye in  charge  of  the  passenger  train  to 
call  the  station  of  Burleson  when  the  train 
reached  that  station  In  a  sufficiently  loud 
tone  of  voice  to  apprise  Mrs.  Anna  Morgan, 
who  was  a  passenger  thereon,  of  that  fact, 
etc.  It  was  a  contested  issue  on  the  trial  of 
this  case  whether  tlu  station  Burleson  was 
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<».lled.  Mrs.  Morgan  contended  that  it  was 
not  called,  and  the  appellant's  erldence  Is  to 
the  effect  that  It  was  called.  It  the  station 
liad  been  called  and  Mrs.  Morgan  heard  the 
call,  it  would  have  been  het  duty  to  have 
made  acme  effort  to  get  off.  This  charge  in- 
structs  the  jury  that,  as  a  matter  of  law.  It 
was  the  duty  of  those  in  charge  of  the  train 
to  call  the  name  of  the  station  in  a  sufficient- 
ly loud  tone  of  voice  to  apprise  passengers 
that  the  station  had  been  reached.  There  is 
no  statute  requiring  this  to  be  done,  and  it 
is  not  one  of  those  absolute  duties  that  are 
Indispensable  to  the  safety  of  the  passengers. 
The  arrival  of  a  train  at  a  station  may  be 
known  without  the  necessity  of  calling  its 
name;  and  we  know  of  no  rule  that  would 
Justify  the  court  in  peremptorily  instructing 
the  Jury  that  the  duty  was  imposed  upon 
those  In  charge  of  the  passenger  train  to  call 
the  station.  This  question  was  directly  pass- 
ed upon  in  the  case  of  H.  &  T.  G.  R.  R.  Go. 
V.  Goodyear,  28  Tex.  Civ.  App.  206,  66  S.  W. 
862. 

The  appellant's  sixth,  seventh,  eighth,  and 
ninth  assignments  all  raise  the  same  ques- 
tion. They  are  to  the  effect  that  if  the  Jury 
should  believe  that  Mrs.  Morgan  had  been 
suffering  from  Illness  from  diseased  womb 
and  ovaries  or  other  illness,  and  that  such 
illness  or  suffering  would  have  been  caused 
if  she  had  not  been  carried  by  Burleson,  and 
that  it  was  not  proximately  caused  by  being 
carried  by  such  station,  then  to  find  for  the 
defendant  on  that  issue.  There  is  evidence  in 
the  record  which  would  Justify  the  submls- 
slob  of  this  question  to  the  Jury.  It  is  true 
the  court  in  its  charge  did  in  a  general  way 
Instruct  upon  this  subject ;  but  these  charges 
directly  and  affirmatively  present  the  ques- 
tion to  the  jury,  and  we  think  under  the  evi- 
dence the  defendant  was  entitled  to  have  one 
of  them  given,  and,  as  the  least  objectionable 
of  the  four  upon  this  subject,  we  have  select- 
ed charge  No.  28,  set  out  under  the  eighth 
assignment  of  error,  as  the  one  proper  to  be 
given. 

For  the  errors  pointed  ont,  the  Judgment 
iB  reiversed,  and  the  cause  remanded. 


R0G1SR8  V.  FRAZIER  BROS.  A  CO. 

(Oonrt  ot  dvil  Appeals  of  Texas.     March  21, 
1008.) 

%,  BVIDBROB— DOOTnCKNTABT    EvinilfOB— Bvi- 
DIRCK  OT  EZBOUTION  OF  MOBTOA.OE. 

Evidence  as  to  the  ezecntion  of  a  chattel 
mortgage  considered,  and  held  sufficient  to  admit 
the  mortgage  In  evidence. 
2.  AfpkaI/— Rkvixw— HAiii(u:B8  Ebbob  — Ad- 

lassioR  OT  BviDBNOS— Ohattkl  Mobtoaob 

— Pboot  OT  ExBctmon. 

The  admission  ot  a  chattel  mortgage  in  evi- 
dence withoat  proper  proof  of  execution  is 
harmless  error,  where  the  record  shows  that  it 
was  agreed  that  In  a  former  suit  by  the  mort- 
^gees  they  recovered  Judgment  on  the  note  se- 
cured by  tne  mortgage  and  foreclosed  the  mort- 
gage. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
8,  Appeta  and  Error,  i|  4161-llTO.] 


vT 


8.  Same  —  iNerrsucnoNS  —  Ebbob   Cdbed   bt 

Vbrdiot. 

The  giving  of  an  erroneous  instruction  is 
harmless  error  where  the  iury  arrive  at  the 
right  conclusion  on  the  subject  of  the  instruc- 
tion. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol  3,  Appeal  and  Error,  tf  4225-1228.] 

4.    liANDLOBD      AND      TENART  —  REHTINO      ON 

Shabes— Tenants  in  Couuon— Natube  or 

CONTBAOT. 

A  verbal  agreement  for  the  coltlvation  of 
a  tract  of  land,  Dy  which  the  first  party  was  to 
furnish  the  land,  teams,  and  tools,  and  the  sec- 
ond party  was  to  cultivate  the  land,  make  a 
crop  thereon,  get  wood  for  the  first  party,  feed 
his  stock,  and  milk  his  cows,  the  crop  to  be  di- 
vided equally  between  them,  does  not  create  the 
relation  of  landlord  and  tenant,  but  Is  a  letting 
on  shares,  and  the  parties  are  tenants  In  com- 
mon of  the  crop. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant,  |  1369.] 

6.  Sauk— LiABiLiTiKB  as  to  Cbop  Mobtgaoxk 
— Abandonuent  of  Cbop, 

Where  one  tenant  in  common  of  a  crop, 
whose  dnty  it  was  to  cultivate  the  crop,  after 
placing  a  mortgage  on  his  share,  abandons  the 
crop,  his  co-tenant  may  take  possession  and  cul- 
tivate, gather,  and  prepare  it  for  market,  and 
defray  all  necessary  'expenses  out  of  the  share 
of  the  other  tenant,  but  the  balance  of  his  share 
Is  subject  to  the  mortgage  and  does  not  become 
the  property  of  the  co-tenant 

Appeal  from  Hill  County  Court;  N.  J. 
Smith,  Judge. 

Action  by  Frazler  Bros.  &  Go.  against 
J.  M.  Rogers.  Judgment  for  plaintiffs,  and 
defendant  appeals.  Affirmed,  and  appellant's 
motion  for  rehearing  overruled. 

Morrow  ft  Smithdeal,  for  appellant  Works 
&  McOee  and  Vaughan  &  Basham,  for  ap- 
pellees. 

TALBOT,  J.  The  Judgment  of  the  county 
court  in  this  case  was  affirmed  at  a  former 
day  of  the  present  term  without  a  written 
opinion,  and  the  case  is  again  before  us  on 
motion  for  a  rehearing.  It  is  alleged  that  on 
March  12,  1904,  R.  B.  Lignoskl  executed  to 
appellees  his  note  for  $95,  and  a  chattel  mort- 
gage on  one  buggy  and  harness,  and  the  first 
four  bales  of  cotton  raised  by  him  in  1904  on 
tlie  J.  M.  Rogers  farm  to  secure  the  note: 
that  on  October  15,  1905,  appellees  filed  suit 
in  the  Justice  court  on  the  note,  and  recover- 
ed a  Judgment  against  Lignoskl  for  the 
amoimt  of  the  note,  and  foreclosed  their 
mortgage  lien  on  the  buggy  and  harness  and 
the  four  bales  of  cotton ;  that  the  buggy  and 
harness  were  sold  under  order  of  sale,  the 
proceeds  applied  to  the  payment  of  the  judg- 
ment, which  left  dne  thereon  the  sum  of  $92.- 
20  and  Interest;  that  appellant,  about  Octo- 
ber 1,  1905,  converted  the  four  bales  of  cot- 
ton described  in  the  mortgage,  which  at  the 
time  of  the  conversion  was  worth  $45  a  bale, 
whereby  appellees  were  damaged  in  the  sum 
of  $92.20  with  Interest  Appellant,  so  far  as 
is  necessary  to  state,  answered  with  a  gen- 
eral denial,  and  pleaded  specially  that  If 
Lignoskl  owned  any  crop  grown  on  hla  farm 
In  1904  said  Lignoskl  abandoned  the  crop  be- 
fore its  maturity,  and  that  appellant  took 
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possession  of  the  crop  under  his  rental  con- 
tract; and  that  If  Lignoskl  had  any  Interest 
m  it  his  indebtedneas  to  appellant  exceeded 
the  value  of  bla  Interest  in  the  crop.  Appel- 
lees replied  in  a  supplemental  petition,  claim- 
ing that  the  relation  of  landlord  and  tenant 
had  never  existed  between  appellant  and  Llg- 
noski,  but  that  they  were  tenants  in  common; 
that  appellant  did  not  have  any  lien  on  the 
crop  planted  by  Llgnoski  on  appellant's  land 
in  1904,  but  that  appellant  took  possession  of 
the  crop  and  sold  it;  that  LignosU's  inter- 
est in  It  amounted  to  $773.11,  which  was  con- 
verted by  appellant,  and  that  by  virtue  of  the 
mortgage  executed  by  Llgnoski  on  the  prop- 
erty so  converted  appellees  were  entitled  to 
recover  from  appellant  the  balance  on  the 
judgment  recovered  by  them  against  Llg- 
noski. The  case  was  tried  befere  a  Jury  and 
resulted  in  a  verdict  and  judgment  in  favor 
of  appellees  for  the  amount  sued  for. 

Appellant's  first  assignment  of  error  com- 
plains of  the  court's  action  in  admitting  In 
evidence,  over  his  objection,  the  certified  copy 
of  the  chattel  mortgage  alleged  to  have  been 
foreclosed  in  appellees'  suit  against  the  said 
R.  B.  Lignoskl  In  the  Justice  court,  and  by 
virtue  of  which  their  lien  upon  the  property 
converted  by  appellant  originally  existed. 
The  ground  of  objection  relied  on,  as  shown 
by  the  proposition  under  the  assignment,  was 
that  there  was  no  proof  of  the  execution  of 
the  mortgage.  We  do  not  think  the  objec- 
tion was  well  taken.  Llgnoski  was  asked: 
"Are  you  the  R.  B.  Llgnoski  who  on  the  12th 
day  of  March,  A.  D.  1904^  executed  a  promis- 
sory note  for  the  sum  of  $95  payable  to 
Frazler  Bros,  ft  Company  at  their  o£Bce  in 
Brandon,  Texas,  on  or  before  October  Ist, 
A.  D.  1904,  and  the  R.  B.  Llgnoski  who  exe- 
cuted a  chattel  mortgage  of  date  March  12, 
A.  D.  1904,  to  Wylie  Shirley,  as  trustee  on 
one  Keating  buggy  and  harness  and  four 
bales  of  cotton  grown  In  the  year  A.  O.  1904 
on  the  J.  M.  Rogers  farm  about  five  miles 
south  of  Brandon,  Hill  county,  Texas,  to  se- 
cure Frazler  Bros.  A  Company  In  the  pay- 
ment of  the  above-described  note?  If  yes, 
state  whether  or  not  you  had  prior  to  the 
execution  of  said  note  and  mortgage  contract- 
ed with  the  said  J.  M.  Rogers  for  the  use 
and  possession  of  the  tract  of  land  that  yon 
rented  from  blm  for  the  year  A.  D.  1904,  and 
state  whether  or  not  the  J.  M.  Rogers  men- 
tioned in  the  mortgage  is  the  J.  M.  Rogers 
from  whom  you  rented  said  land  for  the  year 
A.  D.  19047"  To  this  question  he  replied: 
"I  am  the  R.  B.  Lignoskl  who  executed  the 
promissory  note  to  Frazler  Bros,  on  the  12th 
day  of  March,  A.  D.  1904,  for  the  sum  of  $95 
payable  at  their  office  in  Brandon,  Texas, 
and  payable  on  the  first  day  of  October,  A. 
D.  1904,  and  also  did  execute  on  the  same 
date  a  chattel  mortgage  to  Wylie  Shirley  as 
trustee  on  the  Keating  buggy  and  harness. 
I  had  contracted  for  the  nse  of  the  land  be- 
fore I  made  the  note  and  mortgage  to  said 
FrMter  Bros.,  and  said  J.  M.  Rogers  is  the 


same  man  that  I  had  made  the  contract 
with."  This  testimony,  we  think,  sufficiently 
established  the  execution  of  the  mortgage  to 
authorize  its  admission  In  evidence.  Besides, 
the  record  shows  that  it  was  agreed,  as  we 
understand  it,  upon  the  trial,  that  appellees, 
in  the  suit  alleged  to  have  been  filed  by  them 
against  the  said  Lignoskl  in  the  Justice  court 
upon  the  note  and  mortgage  referred  to  in 
his  testimony  quoted  above,  recovered  Judg- 
ment on  said  note  for  the  amount  thereof  on 
January  14,  1906,  together  with  a  foreclosure 
of  the  mortgage  in  question  upon  the  prop- 
erty described  therein,  which  included  the 
cotton  alleged  to  have  been  converted  by  the 
appellant  This  was  sufficient,  it  occurs  to 
us,  to  show  prima  facie  the  existence  of  ap- 
pellees' lien  upon  the  four  bales  of  cotton,  as 
alleged  by  them,  and  if  It  could  be  said, 
which  we  deny,  that  the  execution  of  the 
mortgage  was  not  proved,  and  therefore  the 
court  erred  in  admitting  it  in  evidence,  the 
same  was  an  immaterial  and  harmless  error. 
Ttie  court  charged  the  jury  to  determine 
from  the  facta  before  them  whether  or  not 
the  relation  of  landlord  and  tenant  existed 
between  the  defendant,  J.  M.  Rogers  (appel- 
lant), and  R.  B.  Llgnoski,  or  whether  or  not 
they  were  tenants  in  conunon  as  to  crops 
raised  in  the  year  1904  on  the  40  acres  of 
land  o?rned  by  appellant  This  action  of  the 
court  is  attacked  by  appellant's  second  and 
third  assignments  of  error,  and  the  contention 
Is  made  that  the  Jury  should  have  been  in- 
structed as  a  matter  of  law  that  the.  relation 
of  landlord  and  tenant  existed  between  appel- 
lant and  the  said  Lignoskl;  and  that  appel- 
lant had  a  landlord's  lien  on  said  crops.  In 
this  contention  we  do  not  concur.  On  the 
contrary,  we  think  the  evidence  was  of  such 
a  conclusive  character  tliat  the  court  would 
have  t>een  authorized  to  tell  the  Jury  that  the 
relation  of  tenants  in  common  existed  between 
ttie  parties,  with  reference  to  the  crop  to  be 
raised  on  said  land,  but  inasmuch  as  the  same 
result  was  reached  tiirough  the  verdict  of  the 
Jury  there  was  no  reversible  error  committed 
in  submitting  the  question  to  the  jury.  The 
testimony,  practically  without  contradiction, 
shows  that  the  said  R.  B.  Llgnoski  entered 
Into  a  verbal  contract  with  the  appellant  for 
the  cultivation  of  the  40  acres  of  land  dur- 
ing the  year  1904.  By  the  terms  of  said 
contract  appellant  was  to  furnish  the  land, 
teams  and  tools,  and  the  said  Lignoskl 
was  to  cultivate  said  land  and  make  a  crc^ 
thereon,  get  appellant's  wood  for  him,  feed 
his  stock,  make  his  fires,  and  milk  nis  cows, 
for  all  of  which  he  was  to  receive  one  half  of 
said  crop  and  the  appellant  the  other  half. 
This  was  not  an  ordinary  rental  contract 
creating  the  relation  of  landlord  and  tenant 
between  the  parties.  It  was  a  letting  on 
shares,  whereby  appellant  and  Lignoskl  each 
acquired  title  to  an  undivided  one-tialf  inter- 
est in  the  crop  grown  upon  the  land,  and  made 
them  tenants  in  common  of  such  cropi.  Horse- 
ley  v.  Moss,  &  Tex.  Civ.  App.  841,  28  &  W. 
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tll6;  T!gnor  et  aL  t.  Toney,  13  Tex.  Civ.  Ai)p. 
518,  85  S.  W.  881.  Tbeae  cases,  decided  upon 
facts  almost  Identically  the  same  as  those  of 
the  case  at  bar,  clearly  sijpport  the  conclusion 
we  have  reached.  In  the  case  of  Horseley  v. 
Moss,  Judge  Lightfoot  saja:  "There  la  no 
doubt  that  the  landowner.  If  he  desires  to  do 
so,  may  by  contract  reserve  a  specific  Interest 
in  the  crops  grown  upon  his  lands,  and  such 
interest  will  be  protected  by  law,  in  the  very 
property  itself,  and  not  merely  a  Hen  upon 
the  same  to  secure  the  rents.  In  this  conr 
tract  the  landowner  furnished  not  only  the 
land,  but  the  teams,  tools,  feed  for  the  teams, 
etc.,  and  what  he  waa  to  get  as  bis  portion  of 
the  crop  was  not  only  for  the  use  of  the  land, 
but  also  for  the  use  of  bis  teams,  bis  tools, 
and  for  feeding  the  teams,  etc.  Be  bad  some- 
thing more  tban  a  landlord's  lien  on  tlie  crop; 
he  had  a  specific  interest  in  the  crops  tbem- 
selves."  In  Tig&or  et  al.  t.  Toney,  it  is  said: 
'Tbe  title  to  the  crops  will  be  determined  by 
the  relation  between  tbe  parties  created  by  the 
contract  whether  that  of  landlord  and  tenant, 
tenants  in  common,  or  of  master  and  servant 
The  contract  was  a  letting  on  shares.  Tbe 
relation  of  landlord  and  tenant  or  lessor  and 
leasee  may  exist  although  the  rent  Is  payable 
in  Iclnd  in  a  share  of  the  crop,  in  which  case 
the  entire  title  is  in  the  lessee  with  a  lien  In 
favor  of  tbe  landlord  or  lessor.  But  where 
there  is  a  provision  for  a  division  of  the 
specific  crops  with  a  reservation  by  the  land- 
lord of  an  undivided  share,  the  parties  become 
tenants  In  common.  It  Is  said  that  there  is  no 
doubt  that  where  one  man  farms  tbe  land  of 
another  under  an  agreement  bv  which  be  is 
to  give  to  the  ovmer  a  part  of  the  crop  raised 
for  its  use,  he  and  the  owner,  in  tbe  absence 
of  a  stipulation  providing  otherwise,  become 
tenants  in  common  of  the  crops  raised." 

We  are  also  of  the  opinion  that  the  court 
did  not  commit  reversible  error  In  charging 
the  jury  to  the  efFect  that  if  Lilgnoski  sold  his 
interest  in  tbe  crop  to  appellant,  or  abandoned 
tbe  same  to  him  after  the  crop  grown  upon 
the  laud  bad  been  planted  by  the  said  Lig^ 
noski,  that  such  sale  or  abandonment  would 
not  defeat  alter,  or  impair  appellees'  mort- 
gage lien  on  the  one-half  interest  of  Lignoskl 
in  the  cotton  produced  on  said  land  during 
tbe  year  1901.  The  crops  had  advanced  con- 
siderably towards  maturity  before  abandoned 
by  Lignoskl.  The  com  liad  been  laid  by,  but 
tbe  cotton  bad  not  Appellees'  mortgage  lien 
attached  to  Lignoskl's  interest  in  tbe  crops  be- 
fore this,  and  his  abandonihent  under  tbe 
facts  shown,  did  not  have  the  effect  of  for- 
feiting to  appellant  said  entire  interest  to 
tbe  exclusion  of  appellees'  rights  under  'their 
mortgage.  When  abandoned  by  Lignoskl  ap- 
pellant undoubtedly  had  the  right  to  take  pos- 
session of  the  crop,  cultivate,  gather,  and 
prepare  it  for  maricet  and  to  defray  all  neces- 
sary expenses  thus  incurred  out  of  Lignoskl's 
portion  of  the  same.  But  after  setting  aside 
to  himself  one-half  of  said  crop  and  appro- 
priating a  sufficient  amount  of  it  to  pay  tbe 


expenses  referred  to,  tbe  balance  remaining, 
if  any,  would  be  subject  to  appellees'  Hen. 
The  evidence  is  sufficient  to  show  that  appel- 
lant appropriated  all  of  said  crop,  and  that 
after  defraying  all  the  expenses  to  which  he 
had  been  put  by  Lignoskl's  abandonmoit  of  it 
and  the  advances  made  to  him  by  appellant, 
out  of  tbe  one-half  owned  b}'  Lignoskl  there 
remained  to  the  credit  of  Lignoskl  an  amouut 
of  money  more  than  sufficient  to  pay  off  and 
satisfy  the  debt  in  favor  of  appellees  and  se- 
cured by  their  mortgage. 

After  due  consideration  of  them  we  think 
none  of  appellant's  assignments  should  be  sus- 
tained. Tbe  evidence  sustained  the  material 
allegations  in  appellees'  petition,  and,  no  re- 
versible error  appearing  in  the  record,  appel- 
lant's motion  for  a  rehearing  is  overruled,  and 
tbe  Judgment  of  the  court  below  will  stand 
affirmed. 


GULF,  C.  A  8.  F.  RT.  00.  v.  FARMER. 

(Court  of   Civil   Appeals  of  Texas.     Feb.   22, 
1908.) 

1.  TBIAI/— INBTBOOIIOHS    lO     BE    CORSIDKBXD 

AS  A  Whole. 

Tbe  court's  charge  should  always  be  con- 
sidered as  a  whole,  and  hence,  in  a  suit  based 
and  tried  on  tbe  theory  that  decedent's  death  re- 
sulted from  her  injury,  a  paragraph  of  the 
charge  that  if  the  jury  found  that  decedent  was 
"injured"  under  certain  circumstances,  and  that 
a  collision  of  defendant's  trains  waa  the  proxi- 
mate cause  of  her  "injury,"  they  should  find 
for  plaintifF,  was  not  error  when  other  parts 
of  toe  charge  made  it  clear  that  plaintifTs  re- 
covery should  depend  upon  proof  that  decedent 
was  injured  as  alleged,  and  tliat  the  injury  was' 
the  proximate  cause  of  her  death. 

[Ed.  Note.— For  cases  in  noint  see  Cent.  Die. 
vol.  46,  Trial,  IS  703-718.] 

2.  Cabbiebs— Injuries  to  Pabbxroebs— Oon- 

FLICTINO  iHSTBTTCnONS. 

In  a  suit  based  and  tried  on  the  theory 
that  decedent's  death  resulted  from  her  injury, 
a  charge  that  if  decedent  was  injured  while  on 
one  of  defendant's  passenger  trains  as  alleged 
(so  that  death  resulted),  and  that  a  collision  of 
defendant's  trains  was  the  proximate  cause  of 
the  injury.  plaintifC  should  recover,  does  not 
conflict  with  a  oluirge  that  if  decedent  was 
not  injured  by  a  collision  of  defendant's  trains, 
or  if  she  was  injured  by  the  collision,  but  it  was 
not  the  proximate  cause  of  her  death,  or  if  she 
died  from  some  disease  not  caused  b^  the  Injury 
she  may  have  received  by  the  collision,  plaintiff 
cannot  recover. 

3.  Tbiai/— Requests  fob  iRSTBUcnoNS— Moiv 
ixiCATion  BT  Cotmr. 

A  party  is  entitled  to  have  his  special 
charges  given  or  rejected  as  presented,  and  the 
court  should  not  give  them  in  a  modified  form  as 
the  charges  of  the  party  asking  them. 

[Ed.  Note.— For  cnnes  in  point  see  Cent  Dig. 
vol.  46,   Trial,   {{  668-670.] 

4.  Appeal  —  Review  —  Bstopi'el  to  Allege 
Ebrob— Ebboneous  iRBTBUcnoNS  Invited 
BT  Pabtt. 

Where  a  i>arty  requests  an  erroneous  diaige, 
he  cannot  take  advantage  of  the  court's  action 
in  giving  a  charge  containing  the  same  error. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
voU  3,  Appeal  and  Error,  H  3602-3604.] 

5.  EviDEMOB— Heabsat— Medical  Books. 

Medical  iMoks  are  not  admissible  in  evidence 
to   prove    the    opinions    therein,    nor   may    the 
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opinions  contained  therein  be  presented  to  the 
jnrr  by  quoting  from  the  boo&  and  having  a 
medical  witness  testify  aa  to  whether  he  a^ees 
with  th«m,  and,  if  not,  in  what  respect  he  dif- 
fers from  them,  etc.,  as  it  is  hearsay. 
6.  Death  —  A-cnons  —  Dahaoeb— Dibcbetioh 

OF  JURT. 

Direct  proof  of  the  TSlae  of  a  life  is  not 
IKWsible,  and  what  is  reasonable  compensation 
must  l>e  left  to  the  sound  discretion  and  judg- 
ment of  the  jury. 

[Bd.  Kote.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  IS,  Death,  |  86.] 

Appeal  from  District  CSourt,  Johnson  C!onn- 
ty ;  O.  Lk  Loclcett,  Judge.  • 

Action  by  C.  W.  Farmer  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  a.p- 
peals.    Affirmed. 

The  fifth  paragraph  of  the  charge  comprises 
the  fourth  assignment  of  error  set  oat  in  the 
opinion. 

J.  W.  Terry  and  0.  K.  Lee,  for  appellant 
J.  P.  Word,  Jolm  Baker,  and  Walker  &  Bak- 
er, for  appellee. 

BAINBT,  0.  J.  Thla  stilt  was  brought  by 
O.  W.  Farmer  for  himself  and  as  next  friend 
for  his  minor  daughter  against  the  api>el- 
lant.  Gulf,  Colorado  &  Santa  F6  Railway 
Company,  for  Injuries  to  Mra.  Frankie  M. 
Farmer,  the  wife  and  mother,  respectively, 
of  appellees,  which  injuries  resulted  in  deatti. 
Defendant  answered  by  the  general  denial. 
A.  trial  resulted  in  a  verdict  and  judgment 
for  plaintiffs  for  $5,000,  and  defendant  ap- 
peals. 

The  first  assignment  of  error  attacks  the 
verdict  as  being  contrary  to  the  law  and  evi- 
dence. The  evidence  shows  that  Mrs.  Frankie 
M.  Farmer  had  been  operated  on  for  sar- 
coma at  Ft  Worth,  which  oiperatlon  was 
successful,  and  In  alxiut  six  weeks  she  board- 
ed a  train  of  appellant  for  Cleburne.  When 
the  train  reached  the  depot  at  Cleburne  and 
was  standing  for  the  passengers  to  alight, 
and  while  they  were  aligtlng,  another  of  ap- 
pellant's trains,  coming  north  into  the  sta- 
tion from  Dallas,  negligently  ran  Into  the 
Ft  Worth  train,  and  caused  the  injury  to 
Mrs.  Farmer,  from  which  she  died.  The 
theory  of  appellant,  in  substance,  is  that 
Mrs.  Farmer  died  from  the  effects  of  the 
disease  for  which  she  was  operated  on.  That 
the  operation  Itself  was  successful,  the  ovar- 
ian tnmors,  the  result  of  sarcoma,  having 
been  properly  removed,  but  that  the  disease 
recurred,  It  being  a  malignant  form,  and 
caused  her  death,  and  that  her  death  was  not 
caused  from  the  injury.  Whether  her  death 
was  caused  from  the  disease  or  the  injury 
was  an  Issue  sharply  contested  on  the  trial. 
We  are  of  the  opinion  that  there  is  sufficient 
evidence  to  support  the  verdict  to  the  effect 
that  the  death  of  Mrs.  Farmer  resulted  from 
the  Injury,  and  conclude  that  the  verdict  of 
the  jury  is  supported  by  the  evidence. 

Tlie  fourth  assignment  of  error  presented 


by  appellant  reads:  "Now  if  yon  believe 
from  a  preponderance  Of  the  evidence  in  this 
case  that  Mrs.  Frankie  Farmer  was  Injured 
while  on  one  of  defendant's  passenger  trains, 
as  alleged  by  plaintiff,  and  that  said  pas- 
senger train  while  standing  on  its  track  in 
front  of  defendant's  depot  in  the  city  of  Cle- 
burne on  the  Sth  day  of  January,  1906,  and 
while  passengers  were  alighting  from  the 
same  at  said  station,  and  before  the  said 
Mrs.  Frankie  Farmer  had  sufficient  time  to 
alight  from  said  train,  and  you  further  find 
that  the  employes  of  the  defendant  ran  an- 
other train  onto  the  same  track  that  its 
said  Fort  Worth  train  was  standing  on,  and 
from  which  the  passengers  were  alighting, 
and  that  said  other  train  was  mn  Into  the 
said  Fort  Worth  passenger  train  and  struck; 
the  same  with  such  violence  as  to  jar,  jerk, 
and  cause  the  said  Fort  Worth  passenger 
train  to  rebound,  and  to  thdteby  Injure  tlie 
said  Mrs.  Frankie  Farmer,  If  yon  have 
found  all  of  the  atwve  facts  true,  and  yon 
further  find  that  said  colllsi<Mi  of  the  said 
two  trains  was  the  proximate  cause  of  Mrs. 
Frankie  Farmer's  Injury,  if  any,  then  and  In 
that  event  you  will  find  for  the  plaintiff." 
The  main  objection  to  this  paragraph  of  the 
charge  Is  that  It  authorized  a  finding  for 
plaintiff  if  Injury  resulted  from  the  collision, 
though  it  might  not  have  resulted  in  death. 
The  suit  was  based  on  the  theory  that  death 
resulted  from  the  Injury,  the  petition  ex- 
pressly alleging  that  "said  Injuries  caused 
the  death  of  Mrs.  Farmer,"  and  the  case 
was  tried  on  that  theory.  Besides,  in  the 
fifth  paragraph  the  court  charged  that  "If 
you  believe  from  a  preponderance  of  the  evi- 
dence in  this  case  that  Mrs.  Frankie  M. 
Fanner  was  Injured  while  on  one  of  defend- 
ant's passenger  trains,  as  alleged  by  plaintifT' 
— that  Is,  unto  death. 

In  the  sixth  paragraph  the  court  charged 
as  follows:  "On  the  other  band,  if  yon  !>«■' 
Ueve  from  the  evidence  (1)  that  Mrs.  Frankie 
Fanner  was  not  injured  by  a  collision  of  one 
of  the  defendant's  trains  running  into  the 
Ft  Worth  passenger  train  on  which  she  was 
on  the  6th  day  of  January,  1906;  or  (2)  if 
you  believe  from  the  evidence  that  she  was 
injured  by  said  collision,  but  you  further  be- 
lieve that  said  collision  was  not  the  proxi- 
mate cause  of  ber  death;  or  (3)  if  you  be- 
lieve from  the  evidence  that  Mrs.  Farmer 
died  from  some  disease  that  was  not  caused 
by  the  injury  she  may  have  received  by  said 
collision,  if  you  have  found  she  received  such 
Injury,  then  you  are  instructed,  if  you  find 
either  of  the  above  three  proi)08itions  true, 
your  verdict  should  be  for  the  defendant." 

In  the  seventh  paragraph  the  court  charged 
the  jury  as  follows:  "The  burden  of  proof 
In  this  case  is  upon  the  plaintiffs  to  estab- 
lish their  case  by  a  preponderance  of  the 
evidence  showing  that  Mrs.  Farmer  was  in- 
jured as  alleged  in  their  petltloa,  and  that 


Digitized  by 


Google 


Tex^ 


GULF.  C.  &  &  F.  BY.  CO.  t.  FABMEB. 


731 


ber  Injuries  were  the  result  of  and  caused 
by  the  collision  of  the  defendant's  said  trains 
on  said  Sth  day  of  January,  1906,  and  that 
her  death  resulted  therefrom,  and,  further, 
that  If  she  was  Injured  by  said  collision  that 
it  was  the  proximate  cause  of  her  injury  and 
death.  If  you  so  find,  and  if  in  this  plaintiffs 
have  failed,  you  will  find  for  the  defendant" 
The  charge  of  the  court  should  always  be 
considered  as  a  whole,  and  when  so  con- 
-sldered  In  this  case  we  see  no  possible  chance 
for  the  jury  to  have  been  misled  Into  believ- 
ing that  they  could  find  for  plaintiffs,  wlth- 
-out  finding  that  death  resulted  from  the  in- 
jury. There  is  no  merit  in  the  objection  that 
the  court  assumed  (\t  he  did  so  assume)  that 
the  collision  was  negligence,  because  that 
was  a  self-evident  proposition. 

We  see  no  merit  In  the  sixth  assignment  of 
error,  the  contention  being  that  the  fifth  and 
-sixth  paragraphs  of  the  charge  conflict,  in 
that  the  fifth  instructs  the  jury  to  find  for 
plaintiffs,  if  Mrs.  Farmer  was  injured  by  the 
-collision,  without  regard  to  whether  ber  death 
resulted  from  the  Injury,  and  in  the  sixth 
paragraph  not  to  find  for  plaintiffs  unless  the 
evidence  shows  death  to  have  resulted  from 
the  Injury.  We  can  see  no  possible  conflict 
In  these  charges.  If  there  was  error  in  the 
fifth  paragraph,  the  sixth  was  supplementary 
thereto,  and  tended  to  cure  any  supposed  er- 
ror. 

The  tenth  assignment  of  error  la:  "The 
court  erred  In  refusing  to  give  defendant's 
special  charge  No.  6,  as  submitted,  as  fol- 
lows: 'If  you  should  find  for  the  plaintiff 
In  this  case  under  other  instructions,  then 
on  the  Question  of  damages  you  are  instruct- 
ed that  In  no  event  and  under  no  circum- 
stances can  you  allow  either  the  plaintiffs, 
Mr.  Farmer  or  his  daughter,  anything  by  rea- 
son of  the  loss  of  society,  love,  affection,  or 
comfort  of  Mrs.  Farmer,  as  wife  and  mother, 
respectively,  nor  anything  on  account  of  any 
suffering  of  any  character  that  she  may  have 
endured  while  alive,  or  any  mental  distress 
of  herself  while  alive,  or  any  mental  suffer- 
ing, sorrow  or  distress  of  mind  that  plain- 
tiffs, or  either  of  them,  may  have  suffered  by 
reason  of  her  death,  and  in  determining 
your  verdict  you  will  carefully  exclude  all 
-such  considerations  from  your  verdict.'  And 
-erred  In  giving  In  lieu  thereof  modified  In- 
structions, as  follows:  'You  are  further  in- 
structed that  the  court  modifies  defendant's 
special  charge  No.  6,  and  gives  it  to  you  as 
follows:  If  you  should  find  for  the  plaintiffs 
under  the  other  Instructions  hereinbefore 
given  you,  then  on  the  question  of  damages 
yon  are  Instructed  that  In  no  event  can  you 
allow  either  of  the  plaintiffs  anything  by 
reason  of  the  loss  of  society,  love,  affection, 
or  comfort  of  Mrs.  Farmer  to  the  plalntlfCs, 
as  a  wife  and  mother,  respectively,  or  suffer- 
ing of  any  charactar  that  Mrs.  Farmer  may 
have  endured  while  alive,  or  any  mental  dls- 
'tresa  O^t  she  may  have  suffered,  or  physical 


pain  that  she  may  hare  suffered  while  she 
was  sick,  but  the  measure  of  damages  are 
given  you  In  paragraph  8  of  the  charge.' " 
A  part7  is  entitled  to  have  his  special  charg- 
es given  or  rejected  as  presented,  and  it  Is 
Improper  for  the  trial  court  to  give  them  In  a 
modified  or  changed  form  as  the  charges  of 
the  party  asking  th^.  In  this  instance, 
however,  the  charge  given  In  connection  with 
paragraph  8  of  the  general  charge,  wherein 
the  court  Instructed  the  jury  that  the  meas- 
ure of  damages  was  pecuniary  compensation, 
was  sufficient,  as,  under  all  the  circumstan- 
ces the  jury  were  not  calculated  to  be  misled 
and  take  other  matters  Into  consideration, 
and  Include  in  their  verdict  other  than  pe- 
cuniary compensation. 

The  court  refused  charges  requested  by  ap- 
pellant to  the  effect  that  they  could  allow 
plaintiffs  nothing  for  medical  bills  and  fun- 
eral expenses.    This  Is  assigned  as  error. 

The  appellant  requested  a  special  charge 
which  embraced  medical  bills  and  funeral 
expenses,  as  follows:  "In  this  case  If  you 
believe  from  the  evidence  that,  had  Mrs. 
Farmer  not  Iieen  injured  on  defendant's  train, 
she  would  have  been  in  such  physical  condi- 
tion as  would  have  rendered  It  Impossible  for 
her  to  be  a  source  of  pecuniary  profit  to  her 
husband  or  daughter,  yon  are  instructed  that 
you  will  not  allow  the  plaintiffs  any  sum  as 
damages  by  reason  of  the  death  of  Mrs. 
Farmer,  except  as  to  such  items.  If  any,  for 
doctors'  bills,  medldnes,  or  funeral  expenses 
as  may  be  submitted  In  other  portions  of  the 
charge,  even  though  you  may  believe  that 
said  death  was  the  proximate  result  of  In- 
juries negligently  infilcted  on  her  by  defend- 
ant while  she  was  a  passenger  on  its  train." 
This  charge  was  modified  and  given  in  sub- 
stance by  a  special  charge  of  the  court  The 
modified  charge  given  by  the  court  reads  as 
follows:  "In  this  case  If  you  believe  from 
the  eridraice  that  Mrs.  Fanner  was  Injured 
on  defendant's  train  about  the  time  and  In 
the  manner  alleged  In  the  petition,  but  you 
further  believe  from  the  evidence  that  at  that 
time  she  had  what  is  kno-wn  as  'sarcoma'  and 
that  said  disease  had  and  would  hare  had 
such  effect  upon  ber  physical  condition  of 
health  as  would  have  rendered  It  impossible 
for  her  to  have  been  of  any  pecuniary  profit 
to  ber  husband  and  daughter  thereafter,  then 
and  la  that  event  you  will  find  for  the  de- 
fendant Unless  you  find  for  the  plaintiffs 
some  sum  of  money  as  doctors'  bills,  medi- 
cine, or  fiueral  expenses."  If  It  was  error  to 
charge  that  plaintiffs  could  recover  for  med- 
ical bills  and  funeral  expenses,  appellant 
Is  In  no  attitude  to  take  advantage  of  it,  as 
the  error  was  invited  by  said  requested 
charge  asked  by  It 

The  sixteenth  assignment  of  error  Is: 
"The  court  erred  in  refusing  to  allow  the  de- 
foidant  on  cross-examination  of  Dr.  Turner, 
with  a  view  of  testing  his  capacity  as  an  ex- 
pert and  his  knowledge  and  his  capacity  as  a 
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physician  and  surgeon  and  his  general  knowl- 
edge and  medical  experience  to  the  end  that 
his  Talue  as  an  expert  and  bis  knowledge  and 
ability  as  an  expert  might  be  properly  and 
thoroughly  tested  before  the  Jury,  to  ask  the 
said  witness  if  he  was  familiar  with  certain 
medical  authorities,  and  if  they  were  stan- 
dard, and  then  to  quote  from  said  medical 
books  and  ask  him  if  he  agreed  with  the 
doctrines  there  laid  down,  and,  If  not,  in 
what  respect  he  differed  from  them,  and 
whether  he  was  familiar  with  the  doctrines 
ao  laid  down,  for  the  reasons  that  are  fully 
shown  by  defendant's  bill  of  exceptions." 
By  reference  to  the  bill  of  exceptions  It  wlU 
be  seen  from  the  court's  explanation  that  the 
only  evidence  excluded  by  the  court  was  the 
naming  of  the  aotbor  and  title  of  the  medical 
works.  The  court  expressly  gave  counsel  the 
prirllege  of  framing  his  questions  to  test 
the  witness'  knowledge  of  medicine  and  sur- 
gery, by  reading  from  the  medical  works,  or 
In  any  other  manner,  except  naming  the 
author  and  title  of  the  works ;  the  ground  of 
objection  being  that  It  was  hearsay  and  not 
relevant.  The  witness  had  not  stated  his 
opinion  was  based  on  anything  he  had  ever 
read  from  the  txwks  mentioned,  or  that  he 
had  ever  heard  of  the  authors  mentioned. 
We  are  of  the  opinion  that  such  evidence  is 
hearsay,  and  the  ruling  of  the  court  was  as 
favorable  to  appellant  as  the  rules  of  evi- 
dence required.  Boehringer  ▼.  Blchards,  0 
Tex.  Civ.  App.  284,  29  8.  W.  608;  Ballway  v. 
Jones  (Tex.  Sup.)  14  S.  W.  309;  Ballway  v. 
Hanway  (Tex.  Civ.  App.)  67  S.  W.  696 ;  Burt 
V.  State,  38  Tex.  C5r.  B.  397,  40  S.  W.  1000, 
48  8.  W.  844,  39  L.  B.  A.  806,  380 ;  Lawson, 
Expert  ft  Opinion  Ev.  p.  206.  From  the 
above  authorities  It  will  be  seen  that  medical 
works  are  not  admissible  in  evidence  to 
prove  the  opinions  therein.  We  can  see  no 
difference  in  getting  such  opinions  before  the 
Jury  by  the  introduction  of  the  books  as  evi- 
dence, and  getting  the  contents  of  such  books 
before  them,  as  attempted  In  this  instance. 
There  was  no  error  in  the  court  excluding  the 
evidence. 

There  was  no  error  in  refusing  to  give  de- 
fendant's special  charge  to  the  effect  that 
there  was  not  sufficient  evidence  to  warrant 
a  finding  of  the  pecuniary  value  to  plaintiff 
of  the  continued  life  of  his  wife.  From  the 
very  nature  of  the  case  It  does  not  admit  of 
direct  proof  of  value,  and  the  assessment  of 
reasonable  compensation  must  necessarily  be 
left  to  the  sound  discretion  and  Judgment  of 
the  jury.  Bailway  Co.  v.  Lacy,  86  Tex.  244, 
24  S.  W.  269. 

Several  assignments  of  error  are  leveled 
at  the  refusal  of  special  charges.  In  every  es- 
sential particular  they  were  covered  by  the 
court's  general  charge,  or  by  special  charges 
given,  and  we  overrule  said  assignments. 

Finding  no  error  In  the  record,  the  Judg- 
ment is  affirmed. 


TEXAS  MIDLAND  R.  R.  t.  RITCHET.* 

(Court  of  avil  Appeals  of  Texas.    Feb.  29, 1908. 
Rehearing  Denied  March  21,  1908.) 

L  Cabsiers  — IifjirBiEs  to  Passxnoxb  —  Iir- 

STBUCTIONB. 

In  an  action  for  injuries  to  a  passenger, 
the  material  iasnes  were  whether  the  train  stop- 
ped at  a  station  a  reasonable  length  of  time 
for  plaintiff's  wife,  who  was  injured,  to  alight, 
and  whether  she  was  negligent  in  failing  to  use 
reasonable  diligence  to  alight.  The  evidence 
showed  that  as  soon  as  the  train  stopjted  plain- 
tiff and  bis  wife,  who  were  sitting  in  the  rear 
of  the  coach,  got  up  and  started  out,  plaintiff 
carrving  a  child.  E[e  got  off  safely,  and  deposit- 
ed the  child  upon  the  platform.  His  wife  was 
standing  on  the  platform  of  the  car  with  a 
child  in  her  arms.  Plaintiff  took  the  child  and 
set  it  down  while  hU  wife  stepped  down  to 
the  second  step,  when  the  train  moved  forward. 
Jerking  her  backwards.  She  caught  hold  of  the 
rail  and  jumped  to  keep  from  failing,  which 
caused  her  to  alight  on  ner  left  foot,  injuring 
it.  Beld,  that  an  instruction  submitting  the 
issue  whether  the  train  started  suddenly  and 
unexpectedly  was  warranted. 
2.  TsiAir— Ihbtboctions  DEViNina  Terms— 
"Beasonabu  Diuoence." 

The  words  "reasonable  diligence"  have  no 
such  technical  meaning  as  to  call  for  their  defi- 
nition when  used  in  a  charge. 
8.  Same  —  Bequbstb  fob  Spboiai,  Irbtbuo- 
TiORS— DCTT  TO  Make. 

If  a  party  desires  a  definition  given  of 
terms  used  in  the  court's  charge,  he  should  re- 
quest a  charge  defining  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  U  627,  628.1 

4.  Cabbiebb  —  Oabe  Beqdibed  in  Lkatiko 

Tbain. 

If  a  train  stops  at  a  station  a  reasonable 
time  for  a  passenger  to  alight  with  safety,  and 
the  passenger  in  attempting  to  leave  the  train 
does  not  act  as  a  person  of  ordinary  care  and 
prudence  would  act  under  the  circumstances, 
and  his  failure  to  exercise  ordinary  care  con- 
tributes to  his  injury,  he  cannot  recover. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  9,  Carriers,  <i  1386-im.] 
6.  Tbial  —  Betdsai.  of  Bbqttestb  —  Ihstbuo* 

TioNB  Covered  bt  Otheb  Chabqe. 

The  refusal  of  requested  special  charges  is 
not  error  where  they  are  fairly  covered  by  th» 
main  charge  or  by  other  special  charges. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  <{  651-659.] 

6.  Cabbiebb— In jtTBiEs   to   PAS^xnaER— Con- 

TBIBUTOBir     NeOLIOENCE    —    QUESTION     FOB 
JUEY. 

Whether  a  passenger  was  negligent  in  Jump- 
ing from  the  ear  step,  Md  a  question  for  the  jury. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Di^ 
vol.  9,  Carriers,  <  1402.] 

7.  WiTRESSBB  — EXAMINATIOR— ASKina     FOB 

Mbariro  of  Arsweb. 

In  an  action  for  injuries  received  in  alight- 
ing from  a  train,  the  injured  person  was  asked 
how  long  it  took  her  to  walk  from  her  seat  t» 
the  car  steps,  and  stated  that  it  did  not  take 
20  minutes.  One  of  plaintitTs  counsel  suggest- 
ed in  a  voice  loud  enough  for  the  witness  to  hear 
that  she  be  asked  if  she  did  not  mean  20  seconds, 
and,  uipon  Iwing  asked  what  she  meant  when  she 
said  "twenty  mmutes,"  she  replied  that  she  meant 
"seconds."  Beld  that,  since  the  evidence  conclu- 
sively showed  that  the  train  did  not  stop  more 
than  one  or  two  minutes,  counsel  had  the  right  t* 
ask  the  witness  what  she  meant  by  her  answer. 

•Writ  of  error  denied  by  Supreme  Court. 
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&  Appeal  —  lUrraw  —  Habicless  Ebbob  — 
CoACHine  WiTNMS. 

The  suggwtion  of  comuel  in  the  hearing 
of  the  witness  aa  to  what  she  meant  was  im- 
proper, bat  was  not  rerersible  error. 

9.  Daxaoeb — ^Btidence — Matebiautt. 

In  an  action  for  inlnries  received  June 
16th,  testimony  of  a  phyaidan  aa  to  the  physical 
condition  of  the  injured  person  as  shown  by  an 
examination  made  by  him  September  6tn  to 
ascertain  the  extent  of  her  injury  was  admissible 
to  ahow  ber  condition  at  the  time  of  the  ex- 
amination. 

10.  Evidencb  —  Opinion  Evidencb  —  Htpo- 
THKTiCAL  Questions  —  Evidence  to  Sup- 
POBT  Facts  Assumed. 

There  must  l>e  evidence  to  support  facts 
Hsumed  in  a  l^iypothetical  question. 

11.  DaKAOEB— ETIDKNOB— REUOTENESa. 

Testimony  of  the  injured  woman's  mother 
as  to  a  visit  to  her  daughter  three  or  four 
days  after  the  injury,  and  that  the  daughter  was 
then  "anflering  from  her  t>ack  and  nedc,  and, 
well,  principally  all  over,"  was  material  and 
competent,  and  not  inadmissible  as  being  too  re- 
mote. 

Appeal  from  District  Court,  Hunt  County; 
B.  L.  Porter,  Judge. 

Action  by  A.  B.  Ritchey  against  the  Texas 
Midland  Railroad.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Tliia  salt  was  brought  by  A.  B.  Ritchey 
to  recoTer  damages  for  personal  injuries  al- 
leged to  have  been  received  by  his  wife,  Ed- 
na Rltcbey,  against  the  Texas  Midland  Rail* 
road.  Plaintiff  alleges  that  on  the  16th  day 
of  Jtme,  1906,  he  and  his  wife  and  two  chil- 
dren were  passengers  ^n  one  of  the  defend- 
ant's passenger  trains,  traveling  from  Green- 
Tllle,  Tex.,  to  Cash,  Tex.,  and  that  when  said 
train  reached  the  town  of  Cash,  and  stopped 
for  the  station,  he  and  his  wife  Immediately 
arose  from  their  seats  and  went  out  on  the 
platform  preparatory  to  alighting  from  said 
•train.  Plaintiff  alleges  that  '  he  alighted 
therefrom  with  one  child,  and  while  bis  wife 
was  coming  down  the  8tei)s,  intending  also 
to  alight,  and  while  she  was  on  the  steps  and 
in  the  act  of  alighting,  the  agents  and  serv- 
ants of  the  defendant  in  charge  of  said  train 
negligently  and  carelessly  started  said  train, 
causing  her  to  fall  or  jump  from  the  steps 
of  said  car,  and  that  In  doing  so  she  re- 
ceived serious  and  permanent  injuriea  for 
which  plaintiff  sues.  Plaintiff  further  al- 
leges that  it  was  the  duty  of  the  operatives 
in  charge  of  said  train  to  have  stopped  said 
train  at  said  station  of  Cash  for  a  reasonably 
sufficient  length  of  time  to  allow  plaintiff's 
wife  to  alight  therefrom  with  reasonable 
safety,  but  that  they  failed  to  do  so,  and  neg- 
ligently and  carelessly  started  said  train  be- 
fore she  bad  alighted  and  while  she  was  in 
the  act  of  so  doing,  causing  her  to  jump 
from  the  car  steps  to  the  ground,  resulting  in 
the  injuries  to  bis  wife  for  which  be  sues. 
Tlie  defendant  answers  by  a  general  demur- 
rer, general  denial,  and  a  plea  of  contributory 
negligence,  chargbig  that  if  the  plaintiff's 
wife  was  Injured  at  the  time  and  place  al- 
leged then  such  injury  was  caused  or  con- 
triboted  to  by  the  negligence  of  the  plaintiff 


and  blB  wife,  in  that  they  delayed  an  un- 
reasonable time  in  alighting  from  defendant's 
train  after  the  same  had  arrived  at  the  sta- 
tion, and  that  plaintiff  and  his  wife  negli- 
gently attempted  to  alight  from  the  rear  plat- 
form of  the  car,  either  while  the  same  was 
in  motion  or  as  the  train  was  about  to  start 
after  remaining  at  the  station  a  sufficient 
length  of  time  to  permit  all  passengers,  In- 
cluding plaintiff  and  his  wife,  to  safely 
alight,  and  that  they  did  so  negligently  at- 
tempt to  alight  from  said  rear  platform  of 
the  car  without  the  knowledge  of  or  notice 
to  defendant  or  its  employes,  who  had  placed 
a  stool  at  the  front  steps  of  the  car  to  assist 
passengers  to  alight  in  safety,  and  that  plain- 
tiff and  his  wife  in  and  while  attempting  to 
alight  from  said  rear  platform  of  the  car 
failed  to  use  the  care  and  caution  that  an 
ordinarily  prudent  person  would  and  should 
have  used  under  the  circumstances,  and  that 
plaintiff's  wife  did,  as  alleged  in  plalntUTs 
petition,  jump  from  the  step  of  the  car,  and 
that  her  acts  in  so  doing  were  negligent,  and 
that  all  of  such  negligence  contributed  to  tier 
injury.  If  any.  The  trial  resulted  In  a  verdict 
and  judgment  in  favor  of  the  plaintiff  for  the 
sum  of  $2,600.  An  appeal  was  duly  perfect- 
ed by  defendant 

Ogden,  Brooks  ft  Napier  and  A.  H.  Dash- 
lell,  for  appellant  J.  8.  SherrlU  and  R  Q. 
Evans,  for  appellee. 

BOOKHOUT,  J.  The  first  assignment  of 
error  assails  the  third  paragraph  of  the 
court's  charge,  as  follows:  "If  you  find  from 
the  evidence  that  on  the  16th  day  of  June, 
1906,  t^at  plaintiff  purchased  one  ticket  each 
for  himself  and  wife,  at  Greenville,  Texas, 
over  the  defendant's  road  to  Cash,  Texas, 
and  boarded  one  of  defendant's  passenger 
trains  at  Greenville,  Texas,  bound  for  Cash, 
and  they  became  and  were  passengers  on  said 
train,  and  if  you  further  find  from  the  evi- 
dence that  when  the  train  on  which  plaintiff 
and  his  wife  were  riding  reached  Cash  they 
used  reasonable  diligence  to  get  off  of  said 
train,  and  if  you  find  that  said  train  did  not 
stop  at  Cash  long  enough  for  plaintiffs  wife 
to  have  alighted  therefrom  in  safety,  and 
if  you  further  find  that  while  she  was  en- 
deavoring to  alight  from  said  train.  If  she 
was,  and  when  she  had  reached  the  second 
step,  if  she  did,  you  further  find  the  train 
was  started  suddenly  and  unexpectedly,  and 
if  by  reason  thereof  you  find  that  she  was 
cansed  to  jump  from  said  step  to  the  ground, 
and  you  find  that  she  was  thereby  injured 
in  any  or  all  of  the  parts  of  her  body  and 
person  as  set  forth  In  pialntifTs  petition,  and 
If  yon  further  find  that  the  agents  and  serv- 
ants of  defendant  in  starting  said  train,  if  It 
was,  were  guilty  of  negligence  as  that  term 
is  defhied  In  the  first  paragraph  of  this 
charge,  and  that  such  negligence.  If  any,  was 
the  proximate  cause  of  plaintiff's  wife's  In- 
juries, If  any,  you  will  then  find  for  the 
plaintiff,  but  unless  you  so  believe  you  will 
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find  for  the  defendant"  The  proposition  pre- 
sented Is  that  the  court  erred  in  submitting 
to  the  Jury  the  question  as  to  whether  the 
train  started  suddenly  and  unexpectedly  or 
not,  and  that  plaintiff's  wife  was  caused  to 
lose  her  balance  and  Jump  from  the  steps 
to  the  ground,  aa  there  was  no  evidence  to 
support  said  Issue. 

The  material  Issues  were  whether  the  train 
stopped  at  Cash  a  reasonable  length  of  time 
for  plalntlfTs  wife  to  alight,  and  whether 
she  was  guilty  of  negligence  In  failing  to 
use  reasonable  diligence  to  alight,  and  In 
alighting  at  the  time  and  place  she  did.  This 
paragraph  of  the  charge  submitted  the  issue 
as  to  whether  the  appellant  was  guilty  of 
negligence  in  failing  to  stop  the  train  a  rea- 
sonable length  of  time  for  plaintiff's  wife  to 
alight  in  safety;  and  the  jury  was  Instruct- 
ed, In  effect,  that  if  they  found  the  train  did 
not  stop  a  reasonable  length  of  time  for  her 
to  alight,  and  they  further  found  that  when 
she  was  endeavoring  to  alight  the  train 
"started  suddenly  and  unexpectedly,"  etc., 
then  they  were  authorized  to  find  for  plain- 
tiff. The  particular  complaint  of  this  charge 
Is  in  Bubmlttlng  the  issue  whether  the  train 
started  suddenly  and  unexpectedly.  The  tes- 
timony was  to  the  effect  that  the  porter  of 
the  train  announced  the  station  Cash,  and  as 
soon  as  the  train  came  to  a  standstill  appel- 
lee and  his  wife,  who  were  sitting  in  the  rear 
of  the  coach,  got  up  and  started  out,  the  ap- 
pellee carrying  a  child.  The  appellee  got  off 
the  train  safely,  and  deposited  the  child  upon 
the  platform.  The  appellee's  wife  was  stand- 
ing on  the  platform  of  the  car  with  a  child 
in  her  arms;  appellee  took  the  child  from  his 
wife  and  set  it  down  while  appellee's  wife 
walked  down  to  the  second  step,  when  the 
train  moved  forward  and  Jerked  her  back- 
wards. She  caught  hold  of  the  rail  and 
Jumped  to  keep  from  falling,  causing  her  to 
alight  on  her  left  foot,  and  resulting  in  the 
injuries  of  which  she  complains.  She  tea- 
tlfled  that  the  train  started  with  a  jerk.  If 
the  train  started  with  a  Jerk,  and  while  she 
was  on  the  second  step  attempting  to  alight, 
it  must  have  started  suddenly  and  unexpect- 
edly to  her,  and  the  court  was  authorized  to 
submit  the  issue  as  to  whether  it  started 
suddenly  and  unexpectedly.  Nor  was  there 
any  necessity,  as  contended  In  the  second 
proposition  under  this  assignment,  for  a 
charge  defining  the  words  "reasonable  dili- 
gence," as  used  in  the  paragraph  quoted. 
The  words  have  no  such  technical  meaning 
as  called  for  a  definition  thereof,  their  mean- 
ing, we  think,  being  well  understood  by  the 
average  Juryman.  Besides,  the  appellant,  If 
It  desired  the  words  defined,  should  have  re- 
quested a  charge  defining  the  same,  which  it 
did  not  do. 

It  is  contended  that  there  was  error  In  the 
fifth  paragraph  of  its  charge  as  follows: 
"Now,  if  you  find  from  the  evidence  that 
said  train  was  stopped  at  said  station  of 
Cash  a  reasonable  length  of  time  for  plain- 


tiff's wife  to  have  alighted  from  said  train 
with  safety,  or  if  you  find  that  plaintiff  and. 
his  wife  In  attempting  to  leave  the  car  at 
the  place  where  they  did,  and  In  the  manner 
they  did,  did  not  act  as  persons  of  ordinary 
care  and  prudence  would  have  acted  un^er 
the  same  or  similar  circumstances,  and  that 
such  failure  to  exercise  ordinary  care,  if 
any,  caused  or  contributed  to  plaintiff's  wife'a 
injuries.  If  any,  then  in  either  event  you  will 
find  for  the  defendant"  It  is  insisted  that 
"it  is  the  duty  of  a  passenger  to  exercise- 
reasonable  and  ordinary  care  for  his  own 
safety  In  boarding  or  alighting  from  a  train," 
and  that  there  was  evidence  from  which  the 
Jury  could  have  found  that  appellee's  wife 
was  guilty  of  negligence  in  alighting  from 
the  car  at  the  time  and  place  and  manner 
she  did.  The  charge  of  the  coturt  was  cor- 
rect, and  this  assignment  is  overruled. 

There  was  no  error  In  refusing  appellant's 
special  diarge  No.  9.  This  charge  was  fairly 
covered  by  the  court's  main  charge,  and  two- 
special  diarges  given  by  the  court  at  the 
request  of  appellant.  These  remarks  apply  to- 
the  refusal  of  the  court  to  give  to  the  Jury 
appellant's  special  charge  No.  2,  complained' 
of  in  the  fifth  assignment  of  error. 

The  seventh  assignment  complains  of  th» 
refusal  to  give  to  the  jury  its  si>eclal  charge- 
No.  S,  as  follows:  "Gentlemen  of  the  Jury, 
if  you  believe  from  the  evidence  that  the- 
plaintiff's  wife  Jumped  from  the  step  of  the- 
car  on  the  occasion  in  question,  she,  under  all 
of  the  circumstances  In  the  case,  was  guilty 
of  negligence,  and  that  said  negligence  con- 
tributed to  the  Injuries  of  plaintiff's  wife,, 
if  any,  you  will  return  a  verdict  for  defend- 
ant" This  charge  does  not  announce  a  cor- 
rect proposition '  of  law,  and  for  this  reason 
was  properly  refused.  It  tells  the  Jury,  in* 
effect  that  If  api>ellee'B  wife  Jumped  from 
the  train  on  the  occasion  in  question  she  waa 
guilty  of  negligence .  as  a  matter  of  law. 
This  is  not  correct.  If  she  Jumped  from  the 
moving  train,  then  it  became  a  question  for 
the  jury  to  determine  whether  in  doing  so- 
she  acted  as  an  ordinarily  prudent  person 
would  hare  done  under  the  same  or  idmllar 
circumstances. 

Error  is  assigned  to  the  action  of  die  court 
in  refusing  special  charge  No.  11.  There  was 
no  error  in  refusing  this  charge.  The  propo- 
sition embraced  therein  was  fairly  and  fully 
embraced  in  appellant's  special  diarges  Noa. 
8  and  4,  which  the  court  gave. 

The  eleventh,  twelfth,  thirteenth,  four- 
teenth, fifteenth,  sixteenth,  seventeenth,  eight- 
eenth, nineteenth,  twentieth,  twenty-first 
twenty-second,  and  twenty-third  assignments- 
complain  of  the  court's  action  in  overruling 
and  in  not  granting  appellant's  motion  for 
new  trial.  The  contentions  are  to  the  effect 
that  the  evidence  was  not  sufficient  to  jus- 
tify the  verdict  as  rendered  on  the  several 
Issues  submitted  in  the  charge.  The  evidence- 
was  sufficient  to  show  that  the  train  upon 
which  appellee  and  his  wife  were  passengers- 
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did  not.  On  the  occasion  of  the  injuries  to  ber, 
stop  at  Cash  a  sufficient  length  of  time  to  al- 
low appellee's  wife  to  alight  from  the  train 
In  safety;  that  snch  failure  constituted  neg- 
ligence on  the  part  of  appellant,  and  proxi- 
mately cansed  the  Injuries  to  appellee's  wife; 
and  that  the  appellee's  wife  used  reasonabte 
diligence  in  attempting  to  alight,  and  was  not 
guilty  of  contributory  negligence  In  the  man- 
ner In  wlilch  she  attempted  to  alight  and  in 
alighting  therefrom;  that  as  a  result  of  her 
Injuries  appellee  sijistalned  damages  in  the 
■  amount  of  the  verdict 

During  the  examination  of  appellee's  wife 
as  a  witness  In  ber  own  behalf  she  was 
asked:  Q.  "What  length  of  time  do  you 
think  it  was?  Just  give  your  best  judgment 
as  to  the  length  of  time  that  It  took  you  to 
walk  from  the  seat,  from  the  time  yon  got 
up  till  you  got  ont  to  the  steps,  when  they 
started?"  to  which  she  answered,  "It  didn't 
take  me  twenty  minutes,  I  don't  reckon."  Q. 
"Twenty  minutes,  do  you  know  about  how 
long  it  was?"  A.  "No,  sir."  At  this  point 
one  of  ptaintifTs  counsel  suggested  in  the 
presence  of  the  witness,,  and  loud  enough  to 
be  heard  by  the  witness,  that  the  witness 
be  asked  If  she  did  not  mean  20  seconds.  Q. 
"You  couldn't  undertake  then  to  say  ,how 
long  It  was  tbat  it  took  you  to  walk  that 
distance?"  A.  "About  twenty  seconds,  I 
reckon."  Q.  "Now,  then,  I  will  get  yon  to 
tell  the  jury  what  you  meant  when  yon 
said  twenty  minutes?"  A.  "I  meant  sec- 
onds." It  was  apparent,  we  think,  that  the 
witness  did  not  mean  tbat  It  took  her  20 
minutes  to  walk  from  ber  seat  to  the  steps 
of  the  coach.  The  evidence  seems  conclusive 
that  the  train  on  this  occasion  did  not  stop 
at  Cash  more  than  one  or  two  minutes. 
Such  being  the  state  of  the  evidence,  we 
think  counsel  had  the  right  to  ask  the  wit- 
ness what  she  meant  by  her  answer  to  bis 
former  question.  The  suggestion  of  counsel 
in  her  hearing  as  to  what  she  meant  was 
improper,  but  does  not  present  reversible  er- 
ror. 

Error  la  assigned  to  the  court's  action  In 
overruling  the  exceptions  to  the  answer  of 
plalntitTs  witness  Dr.  J.  a  French.  This 
witness  testified  to  having  examined  Mrs. 
Ritchey,  the  wife  of  appellee,  on  September 
6, 1906.  She  sustained  the  Injuries  for  which 
appellee  sues  June  16,  1906.  The  witness 
had  previously  learned  a  history  of  her  in- 
juries from  the  patient.  Among  other  things, 
he  testified  as  follows:  "Now,  as  far  as  the 
spinal  column  is  concerned,  I  found  tender- 
ness from  the  base  of  the  skull  clear  to  the 
sacrum,  the  lumbar  articulation  or  junction 
about  even  with  the  hip,  and  from  the  top 
of  the  sacmm  up  all  the  way  along  there  was 
tenderness,  and  there  was  some  little  wasting 
away,  not  swollen,  but  wasting  away,  down 
these  little  spines  that  run  down,  they  are 
just  like  that,  and  on  each  side  of  them  you 
could  trace  it  very  well  in  her,  because  she 
was  a  rather  antemlc  woman,  or  rather  thin. 


and  yon  could  trace  it  very  well  In  her,  to 
be  the  wasting  away  of  the  muscle  there  from 
the  want  of  nerve  force;  they  hadn't  filled 
out  like  they  ought  to,  or  plump  like  a  per- 
son that  was  In  a  good  state  of  health ;  there 
was  tenderness  all  the  way  down  the  spinal 
column,  but  more  pronounced  at  certain 
points.  Now,  at  the  base  of  the  Skull  there 
wherfe  the  atlas  and  axis  united,  that  was 
very  fieshy  till  I  got  down  to  the  last  cervical 
vertebra — that  one  that  sticks  out  a  little  fur- 
ther than  the  rest — that  appeared  to  give  her 
a  good  deal  of  pain.  Then  she  went  along 
very  well  on  the  dorsal  vertebree  till  I  got  to 
the  lower  part  of  the  dorsal  region,  probably 
the  11th  or  10th  or  12th  dorsal  vertebra ;  it 
gave  ber  a  good  deal  of  pain,  and  she  couldn't 
stand  much  at  all,  and  then  the  lumbar  ver- 
tebrae, down  about  the  fourth  of  fifth  lumbar 
vertebra,  it  gave  her  trouble,  and  then  after 
I  got  down  to  the  sacrum  it  didn't  appear  to 
bother  her  any  at  all.  That  is  the  condition 
I  found  her  in,  and  very  nervous."  He  fur- 
ther stated,  "that  he  would  press  certain 
places  on  the  woman's  spine,  and  if  she 
filnched  or  complained,  and  her  pulse  became 
accelerated,  then  he  knew  that  there  was 
soreness  there."  The  objection  to  this  evi- 
dence was  that  it  was  Immaterial,  irrelevant, 
and  too  remote.  The  witness  was  a  physi- 
cian and,  about  three  weeks  before  making 
the  examination,  bad  attended  Mrs.  Ritchey 
in  confinement  The  examination  was  made 
to  ascertain  the  extent  and  character  of  her 
injuries.  The  testimony  went  to  show  the 
condition  of  Mrs.  Ritchey  at  the  time  of  the 
examination,  and  was  admissible.  Railway 
V.  Brown,  16  Tex.  Civ.  App.  83,  40  S.  W.  608  ; 
Railway  v.  Wright,  19  Tex.  Civ.  App.  47,  47 
8.  W.  56;  Railway  v.  Urlln^  158  U.  8.  277, 
15  Sup.  Ct  840,  88  Ia  Ed.  977 ;  Oreenleaf  on 
Ev.  (16th  Ed.)  iS  162a,  162b. 

The  twenty-sixth,  twenty-seventh,  and 
twenty-eighth  assignments  complain  of  the 
court's  action  in  overruling  appellant's  ob- 
jection to  certain  questions  propounded  to 
the  witness  Dr.  French.  It  is  insisted  that 
the  testimony  did  not  support  the  facts  as- 
sumed in  the  hypothetical  question.  That 
there  must  be  evidence  tending  to  support 
the  facts  assumed  in  a  hypothetical  question 
is  well  established.  2  Elliott  on  BTvldence,  f 
1120.  The  evidence  fairly  tended  to  support 
the  facts  assumed  in  the  hypothetical  ques- 
tion propounded  to  Dr.  French,  and  the  ob- 
jection was  properly  overruled. 

Complaint  is  made  by  the  twenty-ninth  as- 
signment of  the  admission  of  the  question 
and  answer  of  the  witness  Mrs.  Joiner,  as 
follows:  "What  was  the  matter  with  her 
[plaintiff's  wife]  when  yoo  went  to  see  ber, 
what  was  her  condition,  state  the  facts  as 
to  her  condition  when  you  went  to  see  her 
as  she  appeared  and  as  you  know?"  The  wit- 
ness answered:  "She  wrote  me  a  letter,  and 
I  went  straight  down  to  see  her  after  I  got 
the  letter  from  her,  and  I  told  you  she  was 
suftering  from  her  back  and  neck  and,  well> 
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principally  all  OTer."  The  answer  waa  ob- 
jected to,  and  defendant  moyed  to  strike  It 
oat  because  It  was  a  conclnsion  and  not  re- 
eiranslTe.  This  motion  and  exception  were 
overruled,  and  the  defendant  ^cepted.  The 
witness  was  the  mother  of  appellee's  wife, 
and  the  visit  to  her  daughter  was  some  three 
or  four  days  after  her  Injuries  in  getting  off 
the  train  at  Cash.  The  testimony  was  mate- 
rial and  competent  It  was  not  Inadmissible 
as  being  too  remote.  The  witness  did  not 
-detail  any  conversation  she  had  with  Mrs. 
Ritchey,  the  wife  of  appellee,  but  her  answer 
stated  her  condition  as  she  appeared  to  the 
witness.  The  answer  Indicated  that  Mrs. 
Ritchey  complained  to  witness  of  suffering 
from  her  back  and  neck  and  other  parts  of 
faer  body.  The  testimony  was  admissible. 
RaUway  v.  Powell,  86  8.  W.  21,  11  Tex.  Ct 
Rep.  080;  Greenleaf  on  £:v.  (16th  Ed.)  H 
lG2a,  162b. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  is  afSrmed. 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  OE 
TEXAS  V.  HAWKINS.* 

<C«art  of  Civil  Appeals  of  Texas.     Feb.   15, 
1908.    On  Rehearing,  March  14,  1908.) 

1.  Raiiaoads  —  Dkrctivb  Cbossiros— Acci- 
dents—Pbtttion  . 

In  an  action  for  an  injury  resulting  from  a 
defective  railroad  croBsing,  where  plaintHTs  pe- 
tition alleged  that  the  defendant  bad  permitted 
its  roadbed  at  the  crosaing  to  become  defective, 
out  of  reimir,  and  dangerous  to  the  traveling 
public,  in  that  it  had  allowed  the  dirt  and  bal- 
last to  become  worn  and  washed  away,  leaving 
the  iron  rails  and  croea-ties  exposed  and  ex- 
tending above  the  surface  of  the  ground  several 
inches,  the  further  allegations  that  defendant 
had  failed  and  neglected  to  place  planks  on 
the  crossings,  and  that  such  was  the  usual  metii- 
od  of  constructing  them  in  the  city  where  the 
accident  occurred,  which  were  not  made  as  sep- 
arate or  distinct  grounds  of  negligence,  were  not 
subject  to  exception,  in  that  they  would  mislead 
the  jury  by  causing  them  to  believe  it  was  de- 
fendemt  8  duty  to  keep  the  crossing  in  repair  in 
that  particular  manner,  and  that  its  failure  to 
do  so  would  render  defendant  liable,  independent 
of  the  dangerous  condition  of  the  crossing. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  41.  Railroads,  {{  1107-1116.] 

2.  DAMAQEB—PLKADiiia— Multitudinous  Ir* 

JUBIKS. 

It  Is  not  a  ground  of  exception  to  a  peti- 
tion in  an  action  for  personal  injuries  that  sndi 
petition  alleges  a  great  number  and  variety  of 
injuries. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  i  410.] 

3.  Appeal  —  Hakuless  Ebbob  —  Remabkb  or 
Counsel. 

As  a  general  mle  it  is  only  where  the  ver- 
dict is  against  the  preponderance  of  evidence 
that  appellate  courts  will  hold  that  improper  re- 
marks of  connsel  constitute  reversible  error. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  {  4135.] 

4.  Savb— ADiassioN  of  Bvidbnck. 

In  an  action  for  injuries  resulting  from  a 
defective  road  crossing,  the  admission  of  testi- 
mony that  notice  had  been  given  to  a  certain 
person  of  the  condition  of  the  railway  crossing, 

'Writ  of  error  denied  by  Supreme  Court 


without  any  evidence  to  show  that  such  person 
was  defendant's  agent  did  not  result  in  sub- 
stantial injury  to  defendant,  where  the  evidence, 
which  was  practically  undisputed,  showed  that 
the  crossing  was  in  bad  condition  and  liad  been 
for  several  months,  and  that  defendant's  section- 
men,  whose  duty  it  was  to  keep  the  track  in  r»- 
Sair,  passed  over  the  crossing  in  question  every 
ay. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  E>rror,  ({  4171-41T7.] 

B.  Same— Objections  in  Lower  Cotnrr— In- 

STBUCTIONS— FAILUKK  TO    REQUEST. 

A  charge,  quoting  from  the  petition  and 
setting  out  plaintiff's  theory  of  the  case,  not  set-  . 
ting  out  or  stating  the  theory  of  defendant  is 
not  subject  to  objection,  where  no  request  was 
made  by  defendant  that  its  theory  be  stated  t» 
the  jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {{  1309-1314:  vol. 
46,  Trial,  f§  627-641.] 

6.  Railboads  —  Defectivk    Cbossinob  —  Ao- 

TIOH— iNSTBUOnONB. 

In  an  action  for  injuries  lesnlting  from  a 
defective  railroad  crossing,  the  petition  alleged 
that  the  crossing  was  detective,  in  that  defend- 
ant had  permitted  the  dirt  and  ballast  to  be 
washed  away,  leaving  the  iron  rails  and  ties  ex- 
tending above  the  surface  of  the  road  several 
inches,  and  that  defendant  had  neglected  to 
place  planks  on  the  crossing.  The  court  did 
not  submit  as  a  distinct  act  of  negligence  and 
ground  of  recovery  the  failure  of  defendant  to 
use  planks  in  the  construction  or  repair  of  the 
crossing,  but  simply  authorized  the  jury  to  find 
for  plaintiff  in  the  event  they  found  that  the 
other  essential  facts  stated  existed  and  that  the 
crossing  was  out  of  repair,  as  alleged  in  the  pe- 
tition. Held,  that  the  charge  was  not  objec- 
tionable as  stating  as  one  of  the  grounds  of  neg- 
ligence charged  that  defendant  had  failed  to  con- 
struct the  street  crossing  with  planks. 

7.  Trial  — lN8TBUcnoR8  —  GoN8TBuonoN  ab 
Wholx. 

In  an  action  by  a  husband  for  injuries  to 
his  wife,  resulting  from  a  defective  railroad 
crossing,  a  charge  that  "if  you  find  from  the 
evidence  that  at  the  time  when  it  is  alleged  that 
plaintiffs  wife  was  injured  in  crossing,  K.  street 
was  out  of  repair,"  was  not  objectionable  aa  fail- 
ing to  limit  the  recovery  to  injuries  caused  by 
the  particular  defects  complained  of  in  the  peti- 
tion, where  other  instructiona  specifically  lim- 
ited the  recovery  to  injuries  from  defects  "aa 
alleged  in  plaintiff's  petition." 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46k  Trial,  {{  703-718.] 

8.  Negligence  —  Irstbuctionb  —  Contbibu- 
TORT  Negligence. 

In  an  action  by  a  husband  for  injuries  to 
his  wife,  a  charge  was  not  objectionable  as  au- 
thorizing the  jury  to  find  for  plaintiff  without 
regard  to  whether  or  not  he  was  himself  at  the 
time  of  the  injury  exercising  due  care ;  the  mat- 
ter of  contributory  negligence  being  one  of  de- 
fense, and  being  properly  covered  by  another 
paragraph  of  tlie  charge. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  37,  Negligence,  K  382-394.] 

9.  Trial  —  Instructions  —  Ebrob  Cured  bt 
Subsequent  Charge. 

A  charge,  objectionable  aa  failing  to  confine 
plaintifTs  recovery  to  such  injuries  as  is  sup- 
ported by  proof,  is  cured  by  a  further  special 
charge  limiting  tlie  recovery  to  such  injuries  as 
have  been  shown  by  preponderance  of  the  evi- 
dence to  have  been  in  fact  sustained. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  Si  703-718.] 

10.  Damages— iNsrRUCTiORS. 

In  an  action  for  personal  injuries,  a  chai^ 
is  not  erroneous,  though  it  fails  to  iimlt  plain- 
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tilTa  reeoywy  to  tnch  injnriea  aa  are  stipported 
by  proof. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Diff. 
vol.  IS,  Damagfes,  H  548-654.] 

11.  NxouosHOK— Quxarion  fob  Jttbt— Gon- 

TBIBUTOBT  NBeUOKRCI. 

In  order  tbat  an  act  shall  be  deemed  negli- 
gent per  se^  it  must  have  been  done  oontrair  to 
a  Btatntory  dnty,  or  it  must  appear  so  opposed 
to  the  dictates  ef  common  prudence  that  it  can 
be  said  without  hesitation  that  no  careful  per- 
son would  have  committed  it. 

lEA.  Note.— For  cases  in  point,  see  Cent  Dif. 
Tol.  87.  Negligence,  {{  27»-302.] 

12.  RAILB0A.DB— IrJUBIKS  AT  CBOBSinO — COH- 

tbibutobt     ncouoemck  —  qxtesiioii     vob 

Jdbt. 

In  an  action  against  a  railroad  for  injuries 
received  wliile  driving  over  a  defective  crossing, 
the  question  of  plaintiff's  contributory  negligence 
held  for  the  jury  under  the  evidence,  though  it 
appeared  that  be  had  knowledge  of  the  defect 
in  the  crossing. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  {<  1168-1189.] 

18.  Tbiai/— Rkquxsts  tob  Irsibuctiorb— Iir- 

STBOOTIONS  AUXADT  GlVEH. 

There  is  no  error  in  refusing  to  ;ive  a  spe- 
cial charge,  where  the  matter  is  sufficiently  cov- 
ered by  a  paragraph  in  the  main  charge. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOL  46,  Trial,  H  651-659.] 

14.   DaMAOBB  —  IHBTBUOTIOHS  —  FUTTJBB  SUF- 
VBBIRO. 

A  charge  authorizing  a  recovery  for  such 
suffering  aa  plaintiff  will  "reasonably  and  prob- 
ably" suffer  as  a  result  of  her  iujuries  was  not 
misleading  in  the  use  of  the  words  "reasonably 
and  prolMtbly." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dii. 
vol.  16,  Damages,  K  548-554.] 

16.  Saii:k— Blkjccrts  of  Comfbrbahor— Fv- 

TuaM  Dauaobs. 

Compensation  can  be  awarded  for  such  fu- 
ture damages  as  are  reasonably  probable,  and 
are  not  limited  to  such  as  are  reasonably  cer- 
tain. 

[Ed.  Note.- For  cases  in  point,  see  Cent  Dig. 
vo).  16,  Damages.  t|  238-236.] 

16.  Afpbai.  ard  Bbbob— Habiclebs  Bbbob— 

iRSTBUCnORS. 

Where  it  was  conclusively  shown  that 
plaintiff's  leg  was  shortened  as  a  result  of  the 
injaries  received,  and  that  her  left  hip  was 
permanently  injured,  the  failure  of  the  charge 
to  submit  directly  to  the  jury  the  question  as  to 
whether  plaintiff  sustained  permanent  injury  la 
Immaterial. 

fEld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  3,  Appeal  and  Error,  0  4219-422a] 

17.  TbIAI/— VEBDIOT— SlONATUBB  OF  FORBKAR. 

Where  a  verdict  was  signed  by  one  of  the 
jurors,  with  the  letters  "F.  M."  following  his 
signature,  the  verdict  was  sufficient;  the  stat- 
ute not  expressly  requiring  that  the  word  "Fore- 
man" shall  be  attached. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  S  759.] 

Appeal  from  District  Court,  Hunt  County; 
T.  D.  Montrose,  Judge. 

Action  bj  R.  B.  Hawkins  against  the  St 
Louis  Bonthwestem  Railway  Company  of 
Texas.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

BL  B.  Perkins  and  Templeton,  Crosby  & 
Diosmore,  for  appellant.  B.  Q.  Evans  and 
J.  S.  Sberrill,  for  appellee. 

106  S.W.- 


TALBOT, J.  Appellee  brouglit  this  suit  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  sustained  by  ills  wife 
through  the  negligence  of  appellant  It  was 
alleged,  substantially,  that  on  July  4,  1906, 
and  (or  many  years  prior  thereto,  the  de- 
fendant railway  company  ovmed  and  op«'a- 
ted  a  railroad  throui^  the  city  of  Greenville, 
In  Hunt  county,  Tex.;  that  said  railroad 
crossed  King  street,  in  said  city,  which  was 
a  public  street  and  highway;  that  it  was  the 
duty  of  the  defendant,  when  it  constructed 
Its  railroad  across  said  street,  to  restore  said 
street  to  Its  former  state,  or  to  such  state 
aa  not  to  unnecessarily  Impair  its  useful- 
ness, and  to  keep  said  crossing  in  repair; 
that  on  the  said  4th  day  of  July,  1906,  said 
crossing  was  defective  and  out  of  repair,  and 
was  dangerous  to  persons  attempting  to 
cross  said  railroad  on  said  King  street  by 
any  of  the  usual  methods  of  travel,  which 
was  known  to  defendant,  but  unknown  to 
plaintiff  or  his  wife  before  the  time  of  the 
injuries  complained  of;  that  the  rails  and 
ties  extended  up  several  Inches  above  the 
surface  of  the  dirt  or  railroad  bed,  so  that 
when  vehicles  were  passing  the  wheels  there- 
of would  strike  against  the  ties  and  rails, 
thereby  causing  a  severe  Jolt  and  jar  to  such 
vehicles,  rendering  the  use  of  said  crossing 
hazardous  to  the  traveling  public.  It  was 
further  alleged  that  the  defendant  had  neg- 
lected and  failed  to  place  any  planks  or  other 
hard  substance  between  the  rails,  or  on  eith- 
er side  of  the  rails,  er  on  the  ties  on  said 
crossing,  and  had  permitted  the  dirt  and  bal- 
last to  l>ecome  worn  away  and  removed; 
that  the  usual  and  ordinary  croasings  of  rail- 
roads over  and  across  public  streets  or  high- 
ways in  the  city  of  Greenville,  Hunt  county, 
Tex.,  and  elsewhere,  consist  of  planks  placed 
between  the  rails,  and  one  plank  on  the  out- 
side of  each  rail,  with  dirt  ballasting  thrown 
upon  the  approaches  to  such  crossings;  tbat 
on  the  night  of  July  4,  1906,  plaintifT  and  bis 
wife,  while  traveling  in  a  buggy  drawn  by  a 
gentle  horse,  approached  defendant's  railroad 
over  King  street  in  said  city,  and  when  the 
track  of  said  road  was  reached  the  wheels 
of  the  buggy  struck  the  rails  and  ties  there- 
of, and  plalntUTs  wife  was  thrown  from  tho 
buggy  to  the  ground,  and  thereby  seriously 
and  permanently  Injured.  Defendant  an- 
swered by  general  demurrer,  special  excep- 
tions, general  denial,  and  pleas  of  contribu- 
tory negligence  and  assumed  risk.  A  trial 
by  Jury  resulted  in  a  verdict  and  Judgment 
for  plaintiff  for  the  sum  of  $9,000,  and  de- 
fendant appealed. 

Appellant's  first  and  second  assignments 
of  error  are  to  the  effect  that  the  trial  court 
erred  in  overruling  its  first  and  second  spe- 
cial exceptions  to  appellee's  amended  petition, 
and  in  thereby  holding,  in  effect:  (1)  That 
it  was  the  duty  of  appellant  to  construct  a 
street  crossing  In  a  particular  manner  and  to 
place  planks  between  the  rails  and  on  either 
side  of  the  rails ;   (2)  that  it  was  the  duty  of 
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appellant  to  conatmct  the  street  croBslng  over 
Its  railroad  In  the  manner  snch  croealngs  were' 
usually  constructed  In  the  city  of  GreenTllle. 
We  do  not  think  the  court  committed  rever- 
alble  error  in  either  of  these  particulars. 
The. real  and  controlling  acts  of  negligence 
alleged  were  that  appellant  had  permitted 
Its  roadbed  at  the  crossing  to  become  de- 
fective, out  of  repair,  and  dangerous  to  the 
traveling  public,  in  that  it  had  allowed  the 
dirt,  earth,  and  ballasting  of  the  same  to  be 
washed  or  worn  away,  leaving  the  iron  rails 
and  cross-ties  of  the  track  exposed  and  ex- 
tending above  the  surface  of  the  ground  sev- 
eral inches.  The  allegations  that  aiqpellant 
had  failed  and  neglected  to  place  planks  on 
the  crossing,  and  that  such  was  the  usual 
method  of  constructing  them  In  OreenviUe, 
were  not  made,  nor  were  they  submitted  to 
the  Jury,  aa  separate  and  distinct  grounds 
of  negligence,  and  did  not,  we  think,  mis- 
lead the  jury,  and  cause  them  to  believe  that 
It  was  appellant's  duty  to  construct  or  keep 
in  repair  the  crossing  In  that  particular  man- 
ner, and  that  the  failure  to  do  so  would  ren- 
der the  appellant  liable.  Independent  of  or 
without  regard  to  the  truth  of  the  allega- 
tions that  the  rails  and  ties  were  exposed  by 
the  washing  away  of  the  dirt  and  ballast- 
ing, and  allowed  to  extend  above  the  sur- 
face of  the  roadbed  a  sufficient  height  to  be- 
come dangerous  to  those  attempting  to  use 
the  crossing. 

Nor  do  we  think  the  court's  actioii  in  ovw- 
ruling  appellant's  third  special  exception  to 
appellee's  petition,  to  the  effect  that  "by 
reason  of  the  multitudinous  injuries  alleged 
the  allegation  has  the  efTect  to  mislead  the 
defendant,  and  to  conceal  from  the  defend- 
ant the  real  injuries  which  the  plaintiff  will 
attempt  to  prove,"  constitutes  reversible  er- 
ror. It  Is  true  the  injuries  alleged  are  many; 
but  we  are  not  prepared  to  say  that  they 
are  so  numerous  and  so. described  as  to  have 
the  effect  claimed.  The  petition  alleges  the 
nature  and  character  of  the  Injuries,  and 
gives  notice  that  proof  of  all  will  be  offered. 
In  such  case  we  know  of  no  rule  that  would 
justify  the  court  in  striking  out  the  allega- 
tion of  injuries  because  of  the  great  number 
and  variety  of  them.  The  court  could  not 
know,  in  advance  of  its  Introduction,  that 
the  evidence  would  not  show  that  appellee's 
wife  had  sustained  every  Injury  alleged. 

The  sixth  and  seventh  assignments  of  er- 
ror complain  of  certain  remarks  made  by  ap- 
pellee's counsel  in  the  presence  and  hearing 
of  the  jury  in  response  to  a  request  by  ap- 
pellant for  the  privilege  of  having  appellee's 
wife  examined  by  physicians  of  their  own 
selection.  It  Is  contended  that  the  remarks 
and  the  manner  accompanying  them  were  of 
such  a  character  as  impugned  the  motives  of 
counsel  for  appellant  in  making  them,  great- 
ly to  the  prejudice  of  appellant  We  have 
carefully  considered  the  matter,  and  conclude 
that  it  may  be  safely  said,  from  what  ap- 
pears of  record,  that  the  jury  were  not  in- 


fluenced by  the  remarks  to  the  Injury  of  ap- 
pellant Hie  record  shows  that  appellee's 
counsel,  in  making  the  remarks  complained 
of,  expressed  a  willingness  to  have  the  ex- 
amination made  by  Dr.  Becton,  one  of  ap- 
pellant's surgeons,  and  the  examination  was 
in  fact  made  by  him.  Besides,  we  caimot 
say  that  the  verdict  Is  against  the  prepon- 
derance of  the  evidence,  and  It  is  only  in  such 
cases  that  the  appellate  courts  will,  ordi- 
narily, hold  that  improper  remarks  of  coun- 
sel constitute  reversible  error.  It  is  true 
this  rule  has  not  always  been  adhered  to; 
but  we  see  no  good  reason  to  depart  from  it 
in  this  Enstance. 

The  Mghth  assignment  is  that  "the  court 
erred  in  permitting  the  plalntlfTs  witness 
O.  L.  Bennett,  over  objection  of  counsel,  to 
testify  that  he  had  informed  one  D.  W. 
Gregory  of  the  condition  of  the  railway  cross- 
ing where  plaintiff's  wife  was  Injured,  when 
it  bad  not  been  shown  that  the  said  Gregory 
was  an  agent  of  the  defendant,  or  that  he 
was  such  agent  as  had  any  control,  or  su- 
pervision, or  care  of  any  street  crossing  in 
the  city  of  Greenville."  It  was  shown  that 
Gregory  had  been  an  agent  of  appellant, 
working  in  its  office  at  Greenville,  for  sev- 
eral years;  but  if  It  be  conceded  that  the 
testlmcAy  failed  to  show  that  he  was  charged 
with  the  supervision  of  the  street  crossings 
in  that  dty,  and  therefore  was  not  such  an 
agent  of  appellant  as  that  notice  to  him  of 
the  condition  of  the  crossing  would  not 
charge  appellant  with  such  notice,  still  we 
think  the  admission  of  the  testimony  com- 
plained of  Is  not  reversible  error.  Certain 
of  appellant^s  own  witnesses  testified  that 
the  crossing  was  in  bad  condition,  and  the 
testimony  of  the  witness  Taylor  shows  that 
the  crossing  had  been  in  such  condition  for 
several  months,  and  that  appellant's  section- 
men,  whose  duty  it  w^s  to  keep  its  railroad 
track  in  repair,  passed  over  the  crossing  in 
question  every  day.  The  testimony  of  the 
witness  Taylor  Is  practically  undisputed, 
and,  if  the  admission  of  Bennett's  testimony 
was  error.  It  resulted  la  no  substantial  In- 
jury to  appellant 

The  ninth  assignment  of  error  complains 
of  that  paragraph  of  the  court's  charge 
wherein  certain  facts  alleged  and  relied  on 
by  appellee  for  a  recovery  are  grouped  and 
the  jury  told.  If  they  found  said  facts  exist- 
ed, to  return  a  verdict  for  appellee,  unless 
they  found  for  appellant  under  other  in- 
structions given.  The  charge  Is  long,  and  its 
contents  and  the  questions  raised  by  the  as- 
signment will  be  sufficiently  disclosed  by  a 
statement  of  the  grounds  of  objection  to  It 
and  the  discussion  of  them,  without  copying 
the  charge.  The  objections  to  the  charge 
are:  (1)  That  the  court  therein  quoted  from 
the  petition  and  set  out  plaintiff's  theory  of 
the  case,  but  did  not  set  out  or  state  the  the- 
ory of  the  defendant;  (2)  that  the  def«idant 
owed  no  duty  to  the  public  to  construct  a 
railway  crossing  with  planks  or  any  other 
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partlcalar  material,  and  it  was  error,  In  sub- 
mitting plaintilTa  theory  of  tbe  case,  to  state 
nm  (Kie'Of  the  groanda  of  negligence  charged 
against  defendant  that  it  bad  failed  to  con- 
struct tbe  street  crossing  with  planks;  (8) 
that  said  diatge,  after  reciting  the  particulars 
of  the  defects  charged,  failed  to  instruct  tbe 
Jury  that  plaintiff's  right  to  recover  will  be 
limited  to  injuries  caused  by  the  i>articular 
defects  complained  of  In  the  petition,  but, 
instead  of  so  instructing  the  Jury,  the  charge 
In  effect  tells  them  that  plaintiff  would  have 
a  rlgjit  to  recover  If  tbe  said  crossing  was 
not  for  any  reason  reasonably  safe  for  tbe 
use  of  the  trarelUng  public;  (4)  that  there 
Is  no  statement  in  the  paragraph  of  the 
charge  to  the  effect  that  as  a  condition  to 
plaintiff's  right  to  recover  the  Jury  must  be- 
lieve that  plaintiff  was  exercising  ordinary 
care  at  the  time  he  drove  upon  tbe  crossing; 
(5)  that  the  said  charge  authorized  a  re- 
covery by  plaintiff,  if  plaintiff's  wife  was  in- 
jured in  stay  or  all  of  the  parts  of  her  person 
or  ways  as  alleged  In  plaintiff's  petition, 
when  there  was  not  raised  by  tbe  evidence 
any  issue  as  to  a  majority  of  said  Injuries. 

It  la  a  sufBcient  answer  to  the  first  ob- 
jection to  say  that  the  charge  Is  not  upon  the 
weii^t  of  the  evidence,  and  if  appellant  de- 
sired its  theory  of  the  case  stated  to  the  Jury, 
or  a  fuller  statement  of  the  pleadings  made, 
«  request  to  that  effect  should  have  been 
made,  and,  havimg  failed  to  mal^e  such  re- 
quest. It  is  in  no  position  now  to  complain  of 
the  statement  as  contained  In  tbe  court's 
general  charge. 

The  second  objection  Is  not  well  taken. 
King  street  was  established  before  appel- 
lant's railroad  was  constructed,  and,  as  said 
by  appellee's  counsel,  the  defendant  xiwed 
the  duty  to  the  public  to  use  ordinary  care 
to  oonstmct  a  proper  crossing  over  the 
street  and  such  care  to  keep  it  In  a  reason- 
ably safe  condition.  Tbe  evidence  is  suffi- 
cient to  show  that  this  duty  had  not  been 
performed,  and  appellant  did  not,  either  by 
pleading  or  proof,  offer  to  show  that  It  had 
even  attempted  to  make  a  proper  crossing, 
with  planks  or  anything  else;  nor  did  it  in- 
troduce any  evidence  tending  to  show  what 
character  of  material  should  have  been  used 
in  tbe  constmctlon  and  repair  of  the  cross- 
ing, or  that  its  duty,  In  the  exercise  of  or- 
dinary care  la  this  respect,  did  not  require 
of  it  the  use  of  planks.  Besides,  the  court 
did  not  submit,  as  a  distinct  act  of  negli- 
gence and  ground  of  recovery,  the  failure  of 
appellant  to  use  planks  in  the  construction 
or  repair  of  tbe  crossing.  The  Jury  were 
simply  authorized  by  the  charge  to  find  for 
plaintiff  In  the  event  they, found  tbat  tbe 
other  essential  facts  stated  existed,  and  that 
the  crossing  was  defective  and  out  of  repair, 
a>  alleged  in  tbe  petition;  and  it  was  al- 
leged In 'the  petition  tbat  the  crossing  was 
detective,  In  that  appellant  had  permitted 
tbe  dirt  and  ballasting  to  be  washed  away, 
leavtDS  the  Iron  rails  and  tlea  extended  above 


tbe  surface  of  tbe  roadbed  several  Inches. 
In  view  of  these  facts,  we  think  the  charge 
was  not  error. 

We  think  tbe  third  objection  to  the  charge 
should  be  overruled.  Tbe  particular  part 
of  the  charge  to  which  this  objection  is  urged, 
as  pointed  out  by  the  proposlticm  under  the 
assignment,  is  as  follows :  "If  you  find  from 
the  evidence  that,  at  the  time  when  it  Is 
alleged  that  plalntitTs  wife  was  injured,  the- 
crossing  at  King  street  was  defective  and  out 
of  repair."  Tbls  is  not  a  full  statement  of 
the  charge  upon  tbe  subject  The  excerpt 
quoted  is  a  part  only  of  the  paragraph  of 
tbe  court's  charge  to  which  all  of  the  above- 
stated  objections  are  urged,  and,  when  taken 
in  connection  with  other  language  of  tbe  par- 
agraph and  other  portions  of  tbe  court's 
cbarge,  It  to  not  at  all  likely  the  Jury  were 
misled  thereby.  In  the  paragraph  in  which 
the  language  complained  of  appears,  and  tn 
again  referring  to  the  alleged  defects  of  tbe 
crossing,  the  court  says:  "And  if  yon  further 
find  that  In  causing  or  permitting  the  said 
crossing  to  become  defective  and  out  of  re- 
pair, as  alleged  in  plainttfTt  petition."  (Ital- 
ics ours.)  Again,  In  another  paragraph  of 
the  court's  charge,  tbe  following  language  is 
used:  "But  If  you  find  from  tbe  evidence 
tbat  tbe  said  crossing  was  in  an  unsafe  con- 
dition, at  allegei  and  claimed  in  plaintifT* 
petition  (Italics  ours),  and  you  further  find 
tbat  its  unsafe  condition  was  known  to  tbe 
plaintiff  or  to  his  wife,  you  will  find  for  de- 
fendant" In  the  Introductory  part  of  the 
charge  the  defective  condition  of  the  crossing 
as  alleged  was  fully  stated,  and  the  Jury  must 
have  understood  from  the  Instructions  given 
tbat  they  could  consider  no  defect  not  al- 
leged. E'urthermore,  It  does  not  appear  tbat 
there  was  any  evidence  whatever  of  any  de- 
fect in  tbe  crossing  not  alleged.  Nor  was 
tbe  paragraph  of  the  charge  under  consider- 
ation erroneous.  In  that  It  authorized  "the 
Jury  to  find  for  plaintiff,  without  regard  to 
whether  or  not  the  plaintiff  was  himself  at 
the  time  of  the  injury  exercising  due  care." 
Whether  appellee  was  exercising  ordinary 
care  to  protect  himself  or  wife  from  injury 
in  attempting  to  pass  over  tbe  crossing  at 
the  time  and  In  the  manner  he  did  was  a 
question  of  contributory  negligence,  and  mat- 
ter of  defense,  with  which  tbe  affirmative 
charge,  to  which  appellee  was  entitled  in  hav- 
ing bto  right  to  recover  submitted  to  tbe  Jury, 
should  not  have  been  Incumbered.  The  sub- 
mission of  that  Issue  was  properly  reewved 
for  anotlier  paragraph  of  the  charge.  Indeed, 
in  the  case  of  Railway  v.  Pares  (Tex.  Oiv. 
App.)  B7  8.  W.  801,  a  diarge  submitting  the 
plaintiff's  theory  of  the  case,  In  which  the 
Jnry  were  required  to  find  that  he  at  the 
time  of  receiving  his  injuries  was  exercising 
ordinary  care,  was  held  to  be  erroneous.  In 
that  it  Imposed  the  burden  of  proof  upon  tbe 
plaintiff  to  show  the  absence  of  contributory 
negligence,  and  constituted  reversible  error. 

The  fifth  ground  of  objection  to  the  charge^ 
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as  han  been  seen,  is  to  the  effect  that  mid 
charge  is  erroneons,  in  that  It  instmcted  the 
jury  tliat  plaintiff  was  entitled  to  recorer  if 
his  wife  "was  injured  in  any  or  all  of  the 
parts  of  her  person  or  ways  as  alleged  in 
plalntilTs  petition,  instead  of  confining  Ills 
right  to  recorer  to  such  injuries  as  were  sup- 
ported by  proof.  This  objection  to  the  charge 
has  been  pressed  hi  this  court  with  much  zeal 
and  abilitir ;  but  we  think  the  objection  la  not 
well  taken.  If  the  instruction  liere  com- 
plained of,  standing  alone,  was  erroneous,  the 
error  was  cured  by  a  special  charge  requested 
by  appellant  and  given.  This  special  charge 
reads  as  follows:  "Even  If  yon  should  find 
for  the  plaintiff,  yon  will  not  allow  him  any- 
thing on  account  of  any  of  the  injuries  alleged 
in  the  petition  to  have  been  sustained  by 
his  wife,  except  such  injuries  as  have  been 
shown  by  a  preponderance  of  the  evidence  to 
have  been  In  fact  sustained  by  her."  But,  In 
the  absence  of  such  special  charge,  we  IiaTe 
held  that  a  similar  charge  to  the  one  in 
question  was  not  erroneous,  and  our  views 
upon  the  question  have  undergone  no  change. 
St  Louis  8.  W.  Ry.  v.  Smith  (decided  by 
this  court  at  a  former  day  of  the  present 
term)  107  S.  W.  638.  It  must  be  presumed, 
In  the  absence  of  anything  showing  the  con- 
trary, that  the  jury  observed  the  instructions 
given  them,  and  considered,  in  arriving  at 
their  verdict,  no  Injury  not  shown  by  the 
evidence  to  have  been  sastalned  by  appellee's 
wife. 

The  court  instructed  the  jury,  in  the  fourth 
paragraph  of  his  charge,  as  follows:  "But  if 
you  find  from  the  evidence  that  the  said 
crossing  was  in  an  unsafe  condition,  as  al- 
leged and  claimed  by  plaintilTs  petition,  and 
you  further  find  that  its  unsafe  condition  was 
known  to  the  plaintiff  or  his  wife  at  the  time 
he  attempted  to  drive  over  the  same,  and  if 
yon  further  believe  that  a  person  of  ordinary 
prudence,  situated  as  plaintiff  was,  and  with 
such  knowledge  as  he  or  his  wife  had,  would 
not  have  attempted  to  drive  over  said  cross- 
ing, then  you  will  find  for  the  defendant"  The 
appellant  requested  a  special  charge  to  the 
effect  that  if  the  condition  of  the  crossing 
was  unsafe,  and  appellee  knew  It  then  he 
was  guilty  of  contributory  negligence  as  a 
matter  of  law  in  attempting  to  drive  over  it 
This  special  charge  was  refused,  and  its  re- 
fusal and  the  giving  of  the  charge  quoted  is 
assigned  as  error.  We  are  of  the  opinion 
that  the  evidence  did  not  warrant  the  giving 
of  the  special  charge  and  that  the  court's 
charge  correctly  applied  the  law  to  the  facta 
of  the  case.  There  was  some  evidence  that 
appellee  knew  of  the  unsafe  condition  of  the 
crossing  before  the  accident  and  that  Wesley 
and  Stonewall  streets  were  the  principal 
streets  traveled  south  from  the  business  part 
of  the  dty  of  Oreenville,  and  were  in  better 
oondltion  for  driving  at  the  time  plaintiff's 
wife  was  hurt  than  King  street;  but  in  8up> 
port  of  the  assignment  under  consideration 
aHjwllant  does  not  quote  aiiy  evidence  ahow 


ing  that  appellee  and  his  wife  could  hare  ai 
conveniently  reached  their  destination  over 
these  streets  as  over  King  street  In  the  case 
of  City  of  Dallas  v.  Mnncton,  in  passing  up- 
on a  charge  Invoking  an  application  of  the 
doctrine  here  contended  for,  this  court 
speaking  through  Chief  Justice  Ralney,  said: 
"Nor  do  we  believe  the  court  erred  in  refus- 
ing the  si>eclal  charge  requested,  to  the  effect 
that,  if  the  said  street  was  in  an  unsafe  con- 
dition, which  was  known  to  plaintiff,  and 
there  were  other  streets  he  could  have  travel- 
ed to  his  destination,  it  was  his  duty  to 
travel  them,  and  he  could  not  recover.  The 
evidence  did  not  warrant  this  charge.  It  was 
not  sufficient  to  show  that  Ross  avenue  was 
in  such  a  condition  as  would  require  plain- 
tiff, in  the  use  of  ordinary  care,  to  depart 
from  his  customary  route  to  adopt  another." 
It  is  well  settled  in  this  state  "that  in  order 
that  an  act  shall  be  deemed  negligent  per  se, 
it  must  liave  been  done  contrary  to  a  statu- 
tory duty,  or  It  must  appear  so  opposed  to 
the  dictates  of  conmion  prudence  that  we 
can  say,  witliout  hesitation  or  doubt  that  no 
careful  irarson  would  have  conmiitted  it" 
Railway  v.  Oasscamp,  69  Tex.  546,  7  8.  W. 
227.  Such  cannot  be  said  of  appellee's  act 
in  attempting  to  drive  over  the  crossing. 
Whether  he  was  guilty  of  negligence  in  at- 
tempting to  do  BO  at  the  time,  in  the  manner, 
and  with  the  knowledge  he  had  of  the  con- 
dition of  the  crossing,  was  a  question  of  fact 
for  the  jury. 

Nor  did  the  court  err  in  refusing  to  give 
appellant's  special  cliarge  No.  0  on  this  sub- 
ject made  the  basis  of  its  twelfth  assign- 
ment of  error.  This  charge  was  suCBdently 
covered  by  the  fifth  paragraph  of  the  main 
charge. 

The  thirteenth  assignment  of  error  ques- 
tions the  correctness  of  the  court's  charge  on 
the  measure  of  damages.  The  charge  author- 
izes a  recovery  for  physical  and  mental  pain 
suffered  by  appellee's  wife  up  to  the  time  of 
the  trial,  "and  such  suffering.  If  any,  of  a 
like  character,  as  she  will  reasonably  and 
probably  suffer  in  the  future  as  the  result  of 
her  injuries."  The  use  of  the  language  "rea- 
sonably and  probably"  In  the  charge  is  crit- 
icised, and  the  insistence  made  that  "in  suits 
for  personal  injuries,  compensation  can  law- 
fully be  granted  only  for  such  future  damages 
as  it  is  reasonably  certain  that  the  injured 
party  will  suffer  in  the  future  as  a  result  of 
his  injuries."  The  use  of  the  words  "reason- 
ably and  probably,"  In  expressing  the  rule  la 
this  state  limiting  the  recovery  of  damages 
for  future  consequences  of  personal  injuries 
to  such  as  there  is  a  reasonable  probability 
of  ensuing  from  ^uch  injuries,  if  not  entirely 
accurate,  was  a  sufficient  compliance  with  tha 
rule  to  avoid  any  misconception  of  it  on  the 
part  of  the  jury.  Supporting  this  view  is  the 
case  of  Lenta  v.  City  of  Dallas,  96  Tex.  2S8, 
72  8.  W.  69. '  In  closing  the  opinion  in  that 
case  the  court  said:  'The  court  should  also 
have  given  the  charge  requested  by  defendant 
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restricting  plaintiff's  recovery  for  future  re- 
sults of  the  Injuries  to  sucb  as  Tronld  reason- 
ably and  pfoboi^y  result."  (Italics  ours.) 
Tbe  proposition  tbat  compensation  can  be 
awarded  for  only  such  future  damage  as  Is 
"reasonably  certain"  to  result  tfaerefrom, 
while  recognized  in  some,  if  not  most.  Juris- 
dictions, bas  been  rejected  in  this  state.  Rail- 
way V.  Harriett,  80  Tex.  73,  15  8.  W.  656; 
Cameron  Mill  &  B.  Co.  ▼.  Andrews,  34  Tex. 
ClT.  App.  106,  78  8.  W.  8.  In  the  first  case 
cited  tbe  Supreme  Court  says:  "Certainty 
means  the  absence  of  doubt,  and  the  propo- 
sition means  that  the  Jnry  should  be  satisfied 
of  their  occurrence  beyond  a  reasonable  doubt, 
We  think  the  evidence  should  show  that  there 
is  a  reasonable  probability  of  the  occurrence 
of  future  111  effects  of  the  injury,  and  tbat  it 
need  show  no  more,  in  order  to  Justify  the  Ju- 
ry In  considering  future  consequences  In  es- 
timating damages."  We  think  It  was  very 
conclusively  shown  tbat  Mrs.  Hawkins'  left 
leg  was  shortened  as  a  result  of  the  injuries 
she  received  and  that  her  left  hip  was  perma- 
nently injnried.  There  were  perhaps  other 
injuries  so  shown  to  be  permanent,  and  up- 
on the  whole  we  conclude  tbat  the  failure  of 
the  charge  under  discussion  to  submit  direct- 
ly to  the  Jury  the  question  as  to  whether  ap- 
pellee's wife  sustained  permanent  injury  is 
Immaterial. 

The  court  did  not  err  in  entering  Judgment 
upon  the  verdict  returned  by  the  Jury.  The 
signature  of  the  foreman  of  the  Jury  to  the 
verdict,  without  the  word  "Foreman"  added, 
was  a  sufficient  compliance  with  the  statute. 
The  statute  declares  that  tbe  verdict  shall  be 
signed  by  tbe  foreman  of  the  Jury,  but  does 
not  expressly  require  that  the  word  "Fore- 
man" shall  be  attached.  Certainly  It  cannot 
be  said,  then,  when  tbe  statute  does  not  re- 
quire it,  that  the  omission  of  "Foreman"  Is 
fatal  to  the  verdict.  The  verdict  was  signed, 
"W.  M.  Arnold,  F.  M.,"  and  if  It  can  be  said 
that  the  court  could  not  Judicially  know  that 
the  letters  "F.  M."  were  an  abbreviation  of 
the  word  "Foreman,"  the  fact  that  W.  M.  Ar- 
nold was  the  foreman  of  the  Jury  was  fully 
established  by  tbe  evidence  adduced  upon 
a  trial  of  that  Issue  raised  upon  appellant's 
motion  for  a  new  trial.  But  appellant  con- 
tends that  neither  the  court  nor  the  parties 
litigant  have  any  proper  means  of  ascertain- 
ing who  was  the  foreman  of  the  Jury,  except 
from  the  signature  which  the  statute  requires 
the  foreman  to  attach  to  the  verdict  We  do 
not  concur  In  this  contention.  We  do  not 
think  it  was  necessary  to  resort  to  this  meth- 
od of  ascertaining  that  W.  M.  Arnold  was 
foreman  of  tbe  Jury.  Our  conclusion  is  that 
the  verdict  was  sufficient  without  it;  but  we 
hold  that  tbe  court  could  properly  Inquire  in- 
to the  matter,  or  permit  either  party  at  in- 
terest to  do,  so,  as  was  done. 

The  evidence  shows  that  the  crossing  in 
question  was  defective  and  dangerous  as  al- 
leged In  appellee's  petition ;   that  this  defect- 


ive and  dangerous  condition  was  the  result 
of  appellant's  negligence ;  that,  while  appellee 
and  his  wife  were  attempting  to  drive  over 
the  crossing  In  their  buggy,  tbe  wife,  t>ecanBe 
of  tbe  defective  condition  of  the  crossing,  was 
thrown  from  the  buggy  and  thereby  sustained 
serious^  and  permanent  Injuries;  tbat  nei- 
ther appellee  nor  bis  wife  was  guilty  of  con- 
tributory negligence;  and  that  be  has  sus- 
tained damages  in  the  amount  awarded  him 
by  the  verdict.  The  charge  of  the  court  very 
fully  and  fairly  presented  every  material  is- 
sue in  the  case,  and  after  a  careful  exami- 
nation and  consideration  of  the  record  and 
each  and  all  of  appellant's  assignments  of 
error,  we  have  been  unable  to  discover,  in  our 
opinion,  any  reversible  error. 

The  Judgment  of  the  court  below  Is  there- 
fore affirmed. 

On  Motion  for  Rehearing. 

We  carefully  considered,  before  the  orig- 
inal opinion  was  written,  all  the  questions 
presented  by  appellant's  motion  for  a  rehear- 
ing. We  have  again  examined  them  upon  the 
consideration  of  this  motion  with  that  care 
their  Importance  demands;  but  see  no  good 
reason  to  depart  from  the  views  heretofore  ex- 
pressed. 

Appellant  has  also  filed  a  motion  asking  a 
correction  of  some  of  oar  conclusions  of  fact 
and  for  additional  conclusions  of  fact.  In  our 
original  opinion  tbe  statement  Is  made  that 
"King  street  was  established  before  appel- 
lant's railroad  was  constructed."  Tbe  tes- 
timony upon  this  point  is  not  entirely  clear; 
but  upon  a  more  careful  examination  of  it 
we  conclude  that  King  street,  where  It  cross- 
es appellant's  railroad,  was  not  established 
and  opened  up  until  after  said  railroad  was 
constructed. 

In  addition  to  the  findings  of  fact  to  be 
found  in  tbe  original  opinion,  we  find  that 
appellee,  about  a  week  or  ten  days  before  bis 
wife  was  injured,  had  been  informed  tbat  ap- 
pellant's railroad  crossing  over  King  street 
was  in  a  bad  condition ;  that  Wesley  street 
Is  the  first  regular  street  east  of  King  street 
and  parallel  to  it;  and  that  the  principal 
travel  Is  over  Wesley  and  8tOD€wall  streets. 
In  this  connection  we  will  state  that  the  ap- 
pellant did  not  plead  that  appellee  assumed 
tbe  risk  in  attempting  to  drive  over  tbe  cross- 
ing in  question,  in  tbat  there  was  another 
safe  and  as  convenient  a  way  by  which  he 
could  have  reached  his  destination,  and, 
knowing  the  unsafe  condition  of  the  crossing, 
he  chose  the  dangerous  rather  than  tbe  safe 
way. 

In  stating,  in  the  original  opinion,  appel- 
lant's pleas.  It  is  said  that  it  pleaded  "as- 
sumed risk."  Upon  a  more  careful  exam- 
ination of  the  answer  we  find  this  state- 
ment to  be  incorrect  Tbe  plea  was  simply 
one  of  contributory  negligence  on  the  part  of 
appellee. 

The  motion  for  a  rehearing  Is  overruled. 


Digitized  by 


Google 


742 


108  SOUTHWESTERN  BEPOBTEB. 


flTex. 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  OF 
TEXAS  T.  GARBER. 

(Court  of  Cayil  Appeals  of  Texas.    Feb.  29. 
1908.) 

1.  BVIDKHC*— DOCOKKNTABT    BVIDBNC»-<3lTT 

Obdiramces— Pbedicate  vob  ADMisatOR. 
Under  Sayles'  Ann.  Civ.  St  1897.  art  558. 
proriding  that  all  ordinances  of  a  cit7.  where 
printed  and  publiahed  by  authority  of  the  city 
council,  shall  be  admitted  and  received  in  all 
courts  witbout  further  proof,  parol  testimony 
of  the  city  secretary  that  the  ordinances  offer- 
ed were  printed  and  published  by  authority  of 
the  city  council,  was  sufficient,  and  It  was  not 
necessary  that  the  order  permittinj;  and  au- 
tborizint  the  publication  be  produced. 

2.  Saio— Rks  GnsTiB— Expbesbions  or  Pain. 

In  an  action  for  personal  injuries,  testi- 
mony that  witness  got  to  the  scene  of  the  ac- 
cident in  seven  or  eight  minutes  after  it  oc- 
curred, and  saw  plaintiff  there,  and  heard  him 
complain  of  his  back,  was  admissible,  as,  if  not 
strictly  res  gestn,  it  was  within  the  rule  allow- 
ing the  introduction  of  expressions  of  present 
pain  and  soffering  as  original  evidence  tending 
to  show  the  condition  of  the  injured  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  f|  377-882.] 

3.  TbiaI/— Rbceftior   or   Evidkrce— Rebut- 
tal. 

In  an  action  for  personal  injuries,  where  it 
was  defendant's  theory  that  plafntiS's  claim  of 
injury  was  based  on  entirely  feigned  symptoms, 
offered  testimony  to  the  effect  that  Immediatelr 
after  the  accident  plaintiff  stated  that  he  did  not 
think  he  was  hurt,  and  that  during  the  spring 
and  summer  following  the  accident  he  worked  on 
the  farm  as  be  had  formerly  done,  and  made  no 
complaint  whatever  of  injury  or  suffering,  tes- 
timony was  admissible  in  rebuttal  that  seven 
or  elgnt  minutes  after  the  accident  witness  ar- 
rived on  the  scene^  and  saw  plaintiff  there,  and 
heard  him  complaining  of  his  back. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {{  148-155.] 

4.  CoRTiNUANCB— Admissions  to   Pbbvbnt— 
Use  at  Tbial. 

Where  defendant's  application  for  continu- 
ance on  account  of  the  al»ence  of  witnesses  was 
overruled  because  plaintiff's  counsel  guaranteed 
the  presence  of  the  witnesses,  stating  that  if 
they  did  not  appear  he  would  admit  the  facts 
which  defendant  expected  to  prove  by  them,  and 
when  plaintiff  closed  his  case  he  bad  the  wit- 
nesses in  court  and  tendered  them  to  defend- 
ant, the  court  properly  refused  to  allow  the 
statement  of  their  testimony,  as  contained  in 
the  application  for  continuance,  to  be  read  to 
the  jury. 

5.  TaiAir— Abgument— Failube  to  Call  Wit- 
ness. 

Where  defendant's  application  for  a  con- 
tinuance on  the  ground  of  the  absence  of  certain 
witnesses  was  overruled  on  plaintiff's  agreement 
to  admit  the  facts  expected  to  be  proved  by 
them  in  case  they  were  not  in  court  and  two 
of  sucb  witnesses  appeared  at  the  trial  and  the 
others  did  not,  defendant's  refusal  to  call  the 
witnesses  that  appeared  was  not  a  legitimate 
subject  of  argument,  and  it  was  error  to  permit 
plaintiff's  counsel  to  state  in  his  closing  argu- 
ment to  the  jury:  "Not  a  thing  in  the  world 
have  defendant's  attorneys  proven  or  offered. 
except  what  they  swore  in  their  application  for 
continuance,  and  when  I  produced  their  wit- 
nesses they  would  not  use  one  of  them,  which 
shows  that  nothing  in  their  amplication  is  true, 
and  that  they  can  prove  nothing  against  plain- 
tiff." 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  46,  Trial,  {  299.1 


8.  Damages— Instbuctions—"SIat.'* 

In  an  action  for  personal  injuries,  the  }nry 
was  instructed  to  take  into  consideration,  in 
estimating  plaintiffs  damages,  such  physical 
pain  and  mental  anguish  as  he  "may  reasonably 
and  probably  suffer'  in  the  future  as  a  result 
of  his  injuries.  Defendant  contended  that  the 
court  should  have  used  the  expression  "will 
reasonably  and  probably  suffer."  Held,  that 
there  is  no  substantial  difference  between  such 
expressions,  and  that  the  jnry  could  not  have 
been  misled  by  the  charge  as  given. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  t  652. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4418-4447;  yol.  8,  p.  7719.] 

7.  Sake. 

In  an  action  for  personal  injnriea,  an  in> 
struction  to  take  into  consideration  in  estimat- 
ing plaintifTs  damages  such  physical  pain  and 
mental  anguish  as  he  may  reasonably  and  prob- 
ably suffer  in  the  future,  as  a  result  of  his 
injuries  was  not  objectionable,  as  not  requiring 
the  jury  to  find  from  the  evidence  that  plaintiff 
had  l>een  caused  to  suffer  physical  pain  and 
mental  anguish  in  consequence  of  his  injuries. 
[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  15,  Damages,  H  548-555.] 

8.  Same— Weiqht  or  Evidence. 

It  is  not  necessary  that  the  evidence  show 
with  "reasonable  certainty"  that  the  injured 
party  will  suffer  in  the  future  as  a  result  of  his 
injuries,  and  that  by  reason  of  such  injuries 
his  capacity  to  earn  money  has  been  diminish- 
ed; but  it  is  sufficient  that  it  shows  that  there 
is  a  reasonable  probability  of  sucb  consequences. 
[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  {{  502,  506,  606.] 

Ai^>eal  from  District  Court,  Hunt  County; 
B.  L.  Porter,  Judge. 

Action  by  J.  B.  Oarber  against  the  St  Lou- 
is Southwestern  Ballway  Company  of  Texas. 
From  a  judgment  for  plaintiff,  and  an  order 
denying  a  motion  for  a  new  trial,  defendant 
appeals.     Reversed. 

E.  B.  Perkins,  D.  Upthegrove,  and  Temple- 
ton,  Crosby  &  Dinamore,  for  appellant  B.  Q. 
Evans,  for  appellee. 

TALBOT,  J.  J.  B.  Oarber  brought  this 
suit  against  the  St  Lonis  Southwestern  Rail- 
way Company  of  Texas  to  recover  damages 
on  account  of  injuries  alleged  to  have  been 
sustained  in  au  accident  at  a  street  crossing 
In  the  city  at  Greenville.  It  was  alleged  in 
the  petition  that  as  plaintiff  approached  the 
crossing,  riding  on  a  wagon  loaded  with  seed 
cotton,  a  train  of  defendant  passed  the  cross- 
ing, and  that  the  team  drawing  the  wagon  be- 
came frightened  at  the  train  and  overturned 
the  wagon,  thereby  producing  plaintiff's  In- 
juries. It  was  charged  In  the  petition  that 
there  were  two  ordinances  of  the  city  of 
Greenville,  one  prohibiting  the  operation  of 
trains  within  the  city  limits  at  a  greater  rate 
of  speed  than  six  miles  an  hour,  and  the  other 
requiring  the  bell  of  a  moving  engine  to  be 
kept  constantly  ringing,  and  that  the  accident 
was  caused  by  a  violation  of  these  ordinances. 
The  defendant  pleaded  the  general  issue  and 
contributory  negligence.  The  case  was  tried 
before  a  jury,  and  on  April  6,  1907,  a  verdict 
was  returned  in  favor  of  plaintiff  for  $1,500, 
and  Judgment  entered  accordingly.    The  de- 
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fmdant  ffled  motion  for  new  trial,  whlcb  wafe 
overmled,  and  It  has  perfected  an  appeal  to 
tbla  conrt 

l%ere  was  no  reversible  error  In  permit- 
ting the  plaintiff  to  Introdnce  In  evidence  the 
ordinances  of  the  city  of  Qreenvllle  making 
It  a  misdemeanor,  punishable  by  fine,  for  any 
person  to  operate  a  locomotive  or  car  within 
the  corporate  limits  of  said  dty  at  a  greater 
rate  of  speed  than  sis  miles  per  hour,  or  witb> 
-oot  ringing  the  bell  attached  to  snch  locomo- 
tive. Article  558,  Sayles'  Ann.  Ot.  St  1897, 
provides  that  "all  ordinances  of  the  city, 
where  printed  and  published  by  autiiority  of 
the  dty  conndl,  shall  be  admitted  and  receiv- 
ed in  all  courts  and  places  without  further 
proof."  A  snffldent  predicate  was  laid  to  au- 
thorize the  admission  of  this  evidence  under 
the  statute  quoted,  L*.  L.  Bowman,  dty  sec- 
Tetary  of  Greenville,  testified  that  the  ordi- 
-nances  offered  were  printed  and  published  by 
antborlty  of  the  dty  council  of  said  dty.  But 
appellant  contends  this  proof  could  not  be 
made  by  parol  testimony;  that  the  order  of 
the  dty  council  directing  and  authorizing  the 
publication  of  sa'd  ordinances  was  the  best 
-evidence  of  that  fact  and  should  have  been 
produced.  In  this  contention  we  do  not  con- 
-cnr.  It  would,  doubtless,  have  been  well.  If 
the  order  made  by  the  dty  council  directing 
the  ordinances  to  be  published  was  reduced 
to  writing  and  placed  upon  the  minutes  of  its 
proceedings,  to  have  produced  It;  but  the 
statute  referred  to  does  not  expressly  require 
-that  such  shall  l>e  the  character  of  the  proof, 
and  we  think  the  production  of  it  was  not  in- 
dispensable. Section  7,  art  10,  of  the  charter 
-of  the  dty  of  Greenville,  passed  at  the  spedal 
-aesBlon  of  the  Thirtieth  Legislature,  which 
took  effect  March  15,  1807,  and  was  in  force 
-at  the  time  of  the  trial  of  this  case,  provides 
that  "all  ordinances  of  the  dty  of  Greenville, 
published  In  book  or  pamphlet  form,  and  pur- 
porting to  be  'compiled  by  order  of  the  city 
-ooundi,'  shall  be  received  by  all  the  courts  of 
the  state  of  Texas  as  prima  fade  evidence  of 
the  due  passage  and  publication  of  such  ordl- 
-nances  as  appear  therein,"  etc. ;  but  we  do 
not  find  anything  in  the  record  showing  that 
the  book  containing  the  ordinances  introduc- 
ed by  the  plaintiff  purported  to  be  "compiled 
by  order  of  the  city  council."  If  it  did,  that 
was  a  snffldent  answer  to  the  defendant's  ob- 
jection. 

Appellant's  third  assignment  of  error  com- 
plains of  the  court's  action  In  permitting  the 
'Witness  W.  B.  Horton  to  testify,  over  its  ob- 
Jections,  that  he  got  to  the  scene  of  the  acd- 
dent  in  seven  or  eight  minutes  after  it  occur- 
red, and  saw  the  plaintiff  there,  and  heard 
him  complaining  of  his  back.  The  objections 
urged  to  this  testimony  were  that  It  was  self- 
serving,  hearsay,  immaterial,  and  irrelevant 
We  are  of  the  opinion  that  there  was  no  er- 
ror in  the  admission  of  the  testimony.  If  not 
strictly  res  gestse,  it  dearly  came  within  the 
rule,  we  think,  allowing  the  Introduction  of 
■the  expressions  of  present  pain  and  suffering 


88  original  evidence  tending  to  show  the  bod- 
ily condition  of  the  injured  party  at  that 
time.  Railway  v.  Shafer,  54  Tex.  641 ;  Rail- 
way V.  Gill  (Tex.  Civ.  App.)  65  S.  W.  386. 
Again,  it  was  evidently  tlie  theory  of  the  de- 
fendant that  the  plaintiff  was  malingering; 
that  his  claim  of  injury  and  suffering  was 
based  entirely  on  feigned  symptoms.  In  sup- 
port of  this  theory  appellant  offered  testi- 
mony to  the  effect  that  Immediately  after 
the  aoddent  plaintiff  stated  that  he  did  not 
think  he  was  hurt;  that  during  the  spring 
and  summer  following  the  accident  he  worked 
on  the  farm,  as  he  had  formerly  done,  and 
made  no  complaint  whatever  of  injury  and 
suffering.  Now,  under  repeated  decisions  of 
the  appellate  courts  of  this  state,  the  declara- 
tion of  the  plaintiff  complained  of  was  admis- 
sible in  rebuttal  of  this  testimony.  Railway 
v.  Barron,  78  Tex.  421, 14  S.  W.  698 ;  Railway 
V.  Patterson  (Tex.  Civ.  App.)  47  S.  W.  686; 
Railway  v.  Martin,  26  Tex.  Civ.  App.  231,  63 
S.  W.  1089 ;  Railway  v.  Hawk,  69  S.  W.  1037, 
5  Tex.  Ct  Rep.  678;  Davis  v.  Davis  (Tex. 
Civ.  App.)  98  S.  W.  198. 

When  the  case  was  called  for  trial,  the  de- 
fendant presented  an  application  for  a  con- 
tinuance because  of  the  al>sence  of  3.  B. 
Robinson  and  J.  J.  Rutherford  and  other 
witnesses.  The  application  contained  the 
statutory  requisites,  and  stated  in  detail 
what  the  defendant  expected  to  prov«  by 
each  of  the  witnesses  named,  the  substance 
of  which  was  that  during  the  spring  and 
summer  of  the  year  1906  plaintiff  did  a  great 
amount  of  work,  plowing,  hoeing,  threshing 
grain,  and  ail  kinds  of  work  that  Is  gener- 
ally done  on  the  farm  during  those  seasons 
of  the  year:  that  plaintiff  lost  (no  time  on  ac- 
count of  any  injuries  or  disabilities,  and  not- 
withstanding the  witnesses  saw  him  every 
few  days,  and  worked  with  him,  and  had  fre- 
quent talks  with  him,  neither  of  them  saw 
anything  wrong  with  plaintiff,  and  never 
heard  him  complain  of  having  been  injured  in 
any  way.  The  application  was  overruled,  and 
defendant  excepted,  and  assigned  this  action 
of  the  court  as  error.  It  is  contended  that 
to  defeat  the  application  for  a  continuance 
the  plaintiff  unqualifiedly  admitted  In  open 
court  that  the  facts  alleged  and  which  de- 
fendant expected  to  prove  by  the  absent  wit- 
nesses were  true,  and  for  tbat  reason  the 
continuance  was  denied;  that  after  the 
plaintiff  had  concluded  his  testimony  the  de- 
fendant offered  to  read  to  the  jury  what  It 
had  stated  in  its  said  application  for  a  con- 
tinuance It  expected  to  prove  by  the  said 
Robinson  and  Rutherford,  and  which  had 
been  admitted  by  plaintiff  to  be  true,  but 
upon  objection  being  Interposed  thereto  by 
counsel  for  plaintiff,  on  the  ground  tbat  said 
Robinson  and  Rutherford  were  then  present 
in  court  defendant  was  not  permitted  to 
read  to  the  jury  said  admitted  facts.  It  the 
record  sustained  the  contention  that  the  facts 
exx)ected  to  be  proved  by  the  absent  wit- 
nesses were  without  any   qualification  ad- 
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mltted  to  be  true,  yet  we  think,  as  tbe  wit- 
nesaeg  were  presoit  In  court  and  could  be 
called  to  testify,  tbe  admission  of  said  facts 
was  a  matter  resting  within  the  sound  dis- 
cretion of  the  trial  court,  and  that  tbe  re< 
fusal  to  admit  them  does  not  constitute  re- 
versible error.  But  in  ocplanatlon  of  this 
ruling  tbe  trial  Judge  appends  to  the  bill  of 
exception  reserved  tbe  following  statement: 
"The  application  for  the  continuance  on  ac- 
count of  tbe  absence  of  the  two  witnesses 
was  overruled,  because  It  was  made  known 
to  the  court  that  the  presence  of  said  wit- 
nesses would  be  assured  and  plalntUTs  coun- 
sel guaranteed  the  presence  of  the  witnesses, 
stating  that.  If  said  witnesses  did  not  appear, 
be  would  admit  tbe  facts  which  the  defend- 
ant expected  to  prove  by  tbem,  and  at  tbe 
time  when  plaintiff  closed  his  case  he  had 
each  of  said  witnesses  In  the  court  and  ten- 
dered them  to  the  defendant  Defendant's 
counsel  refused  to  put  them  on  the  stand  as 
witnesses,  but  ottered  to  read  from  his  appli- 
cation for  contlpuance ;  but  this  was  object- 
ed to  by  plaintiff,  and  defendant  was  not 
allowed  to  do  so."  This  statement  of  the 
presiding  judge  shows  that  the  admission 
of  the  facts  which  appellant  expected  to 
prove  by  the  absent  witnesses  was  made  up- 
on the  condition  that  they  did  not  appear  In 
time  to  testify;  and,  as  Robinson  and  Ruth- 
erford did  so  appear,  there  was  no  error  In 
refusing  to  allow  the  statement  of  their  tes- 
timony as  contained  in  tbe  application  for  a 
continuance  to  be  read  to  the  jury. 

Appellant's  sixth  assignment  of  error  Is 
as  follows:  "The  court  erred  In  permit- 
ting plaintiff's  counsel  in  his  closing  argu- 
ment to  the  jury  to  say:  "Not  a  thing  In  the 
world  have  defendant's  attorneys  proven  or 
offered,  except  what  they  swore  in  their  ap- 
plication for  a  continuance ;  and  when  I  pro- 
duced their  witnesses  they  would  not  use 
one  of  them,  which  shows  that  nothing  In 
their  application  Is  true,  and  that  they  can 
prove  nothing  against  plaintiff."  These  re- 
marks of  counsel,  under  tbe  circumstances 
shown,  were  entirely  Inconsistait  with  cer- 
tain admissions  made  to  avoid  the  continu- 
ance of  which  be  spoke,  and  were  calculated 
to  prejudice  the  jury  against  the  defendant, 
and  result  In  material  Injury  and  damage 
to  It  Tbe  continuance  sought  by  defend- 
ant was  asked  because  of  tbe  absence  of  Dr. 
Q.  W.  Young  and  T.  R.  Garber,  as  well  as 
on  account  of  the  absence  of  tbe  witnesses 
Robinson  and  Rutherford,  mentioned  in  a 
former  part  of  tbe  opinion.  Tbe  applica- 
tion stated,  In  substance,  that  the  defendant 
expected  to  prove  by  Dr.  Young  that  "Im- 
mediately after  the  alleged  accident  he  was 
employed  as  a  physician  by  L.  K.  Garber, 
who  was  plaintiff's  uncle,  and  with  whom  tbe 
plaintiff  lived  at  tbe  time,  to  treat  the  said 
L.  K.  Garber  for  Injuries  he  claimed  to  have 
received  in  the  alleged  accident,  tbe  said  L. 
K.  Garber  being  on  the  wagon  with  plain- 
tiff at  the  time  of  said  accident;  that  a  short 


time  after  the  accident  the  said  Young  saw 
plaintiff  and  talked  with  him  about  the  ac- 
cident and  that  plaintiff  did  not  complain 
of  having  received  any  Injury  In  said  acci- 
dent except  some  slight  bruises  that  were 
of  no  consequence;  that  plaintiff  did  not 
ask  for  or  appear  to  require  any  medical  at- 
tention or  treatment  on  account  of  any  In- 
juries whatever;  that  the  said  Young  saw 
plaintiff  frequently  during  the  spring  and 
summer  of  1806,  and  that  plaintiff  never 
sought  any  advice  or  treatment  from  tbe  said 
Young  on  account  of  any  Injuries  be  claim- 
ed to  have  sustained  in  tbe  alleged  accident 
and  did  not  appear  to  require  any  medical 
attention  or  treatment  Tbe  application  for 
the  continuance  also  stated  that  the  defend- 
ant expected  to  prove  by  T.  R.  Garber  that 
during  the  spring  and  summer  of  1906  he 
lived  near  tbe  plaintiff;  that  plaintiff  and 
tbe  two  boys  of  L.  K.  Garber  made  the  crop 
that  year  for  said  Ia  K.  Garber,  and  that 
plaintiff  worked  all  through  the  crop  and 
did  a  large  part  of  tbe  plowing  to  make  such 
crop,  and  that  he  was  with  the  plaintiff  fre- 
quently, and  that  If  plaintiff  was  imable  dui^ 
Ing  any  time  in  the  year  to  work  be  never 
discovered  or  heard  of  It;  that  he  talked 
with  plaintiff  about  tbe  alleged  accident  and 
that  plaintiff  never  said  anything  to  him 
about  having  been  Injured.  The  truth  of 
these  and  other  facta  which  the  defendant 
expected  to  prove  by  the  absent  witnesses 
was  admitted  by  the  plaintiff,  and  the  appli- 
cation, because  of  such  admission,  was  over- 
ruled. The  admission  authorized,  and  un- 
der it  the  defendant  read  from  its  application, 
the  statements  contained  therein,  showing 
what  It  expected  to  prove  by  tbe  said  Young 
and  Garber.  The  witnesses  Robinson  and 
Rutherford  having  appeared  In  court  the 
statemmts  contained  in  tbe  application, 
showing  what  tbe  defendant  expected  to 
prove  by  them,  when  offered,  were  on  ob- 
Jectl(Mi  of  the  plaintiff  excluded,  and  neither 
party  placed  either  of  said  witnesses  Rob- 
inson and  Rutherford  on  the  stand.  In  his 
closing  argument  and  to  which,  under  the 
rules,  tbe  defendant's  attorney  could  not  re- 
ply, plaintiff's  counsel  made  use  of  the  re- 
marks above  set  out 

This  was,  in  effect  though  perhaps  not  so 
intended,  an  appeal  to  the  jury  to  disregard 
the  statements  made  in  the  application,  show- 
ing what  the  defendant  expected  to  prove  by 
Young  and  Garber,  although  said  statements 
had  been  admitted  to  be  true.  Whether  tbe 
plaintiff  was  injured  as  alleged  was  the  main 
controverted  Issue  In  the  case,  and  the  ad- 
mitted facts  were  very  material  In  support  of 
the  defendant's  theory  that  he  was  not 
Having  admitted  said  facts  to  be  true,  plain- 
tiff should  not  have  been  allowed  to  weaken 
or  destroy  tbe  force  and  effect  of  tbe  same 
by  contending  in  argument  they  were  not 
true.  Such  was  the  probable  effect  of  the 
remarks  complained  of,  and,  in  view  of  tbe 
admission,  they  were  unauthorized,  and  re- 
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quire  a  lerenal  of  the  caae.  Hallway  ▼. 
HaU  (Tex.  Civ.  App.)  82  8.  W.  1079.  Of 
coarse.  It  could  be  properly  contended  that. 
In  Bpltte  of  the  facts  admitted  to  be  tme,  the 
other  facts  of  the  case  established  plalntUTs 
alleged  Injnrles;  but  to  insist  fhat  the  facts 
admitted  to  be  true  were  not  In  fact  true 
would  Inrolve  the  plaintiff  in  an  Inoonslst- 
ency  damaging  to  the  defendant,  which 
should  not  have  been  allowed.  The  fact  that 
defendant  had  applied  for  a  continuance  on 
account  of  the  absence  of  Robinson  and 
Batherford,  and  then  refused  to  use  them  as 
witnesses  when  they  appeared  in  court,  did 
not  tend  to  prove  any  Issue  Involved  in  the 
case  and  was  not  a  legitimate  subject  of  ar- 
gument.  Therefore  the  court,  upon  the  ob- 
jection of  counsel  for  the  defendant,  which 
seems  to  have  been  promptly  made,  should 
have  stopped  the  argument  and  directed  the 
Jury  to  disregard  the  remarks  of  which  the 
appellant  complains.  This  the  court  failed 
to  do. 

There  are  several  other  assignments  of 
error  complaining  of  the  argument  of  coun- 
sel ;  but  we  think  none  of  the  remarks  there- 
in pointed  out  were  of  such  a  character  as 
consUtntes  reversible  error. 

Appellant's  tenth  assignment  complains  of 
the  court's  charge  on  the  measure  of  dam- 
ages. The  objections  to  this  charge  are: 
First,  that  It  instructed  the  Jury  to  take  into 
consideration,  in  estimating  the  plaintiff's 
damages,  "such  physical  pain  and  mental 
anguish  as  he  may  reasonably  and  probably 
suffer  in  the  future  as  a  result"  of  his  in- 
juries, whereas  the  Jury  should  have  been 
instructed  that  they  could  take  into  con- 
sideration only  such  physical  pain  and  men- 
tal anguish  as  the  evidence  showed  plaintiff 
wonld  suffer  in  the  future,  the  specific  ob- 
jection being  to  the  use  of  the  word  "may," 
Instead  of  the  word  "will,"  In  the  charge; 
second,  that  the  charge  did  not  require  the 
Jury  to  find  from  the  evidence  that  plaintiff 
had  been  caused  to  suffer  physical  pain  and 
mental  anguish  on  account  of  his  injuries; 
third,  that  the  evidence  was  not  sufficient  to 
show  with  "reasonable  certainty"  that  plain> 
tiff's  capacity  to  labor  and  earn  money,  d- 
ther  in  the  past  or  in  the  future,  has  beat 
diminished  by  reason  of  his  injuries. 

As  to  the  first  objection,  it  Is  contended 
that  what  physical  pain  and  mental  anguish 
plaintiff  "may"  suffer  in  the  future  includes, 
not  only  wiiat  be  "will"  suffer,  but  much 
more  that  is  contingent  and  uncertain;  that 
what  may  reasonably  and  probably  happen  In 
the  fntnre  is  purely  speculation  and  admits 
of  the  widest  conjecture.  No  authority  is 
cited  in  support  of  this  contention,  and  we 
have  not  been  able  to  find  any  case  sustain- 
ing this  view  of  the  matter.  However,  It  is 
diflicalt  to  perceive  any  real  or  substantial 
difference  between  the  expression  "may  reas-. 
onably  and  probably  suffer"  and  "will  reas- 
onably and  probably  suffer,"  and  we  do  not 
believe  tlie  jury  were  misled  by  the  charge 
as  given  to  tlie  injury  of  appellant    As  the 


case,  however,  will  be  reversed  on  another 
ground,  this  objection  to  the  charge  can  be 
obviated  upon  another  trial. 

The  second  objection  Is  not  well  taken. 
The  charge  sufficiently  submits  for  the  de- 
termination of  the  jury  the  question  whether 
qr  not  the  plaintiff  had  in  the  past,  or  will 
in  the  future,  suffer  physical  pain  and  mental 
anguish  in  consequence  of  bis  injuries. 

As  to  the  third  objection,  it  is  sufficient  to 
say  that  the  rule  requiring  the  evidence  to 
show  with  "reasonable  certainty"  that  the  in- 
jured party  will  suffer  In  the  future  as  a 
result  of  his  injuries,  and  that  by  reason  of 
such  injuries  and  suffering  his  capacity  to 
labor  and  earn  money  has  l>een  diminished, 
does  not  obtain  in  this  state.  It  is  sufficient 
that  the  evidence  shows  that  there  \a  a  rea- 
sonable probability  of  such  consequences. 
Railway  v.  Harriett,  80  Tex.  73,  15  8.  W. 
666;  Cameron  Mill  &  E.  Co.,  v.  Anderson, 
84  Tex.  Civ.  App.  106,  78  8.  W.  8;  Railway 
T.  Hawkins  (recently  decided  by  this  court, 
but  not  yet  officially  published)  108  S.  W.  786. 

For  the  error  indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded. 


anssouRi,  k.  &  t.  by.  (X).  ▼.  hbn- 

DBICKS.» 

(Court  of   Civil   Appeals  of  Texas.     Feb.  22. 

1908.    Rehearing  Denied  March  14,  1906.) 

1.  Mastes  and  Skevant— AanoN  fob  iNjrr- 

BIBS— NOTICX    OF    CLAIK— WaIVBB. 

If  a  railroad  company  within  SO  days  after 
a  servant  was  injured  began  negotiations  of  set- 
tlement with  bim  through  its  duly  authorized 
agents,  recognized  bis  claim,  and  told  him  that 
the  company  would  do  what  was  right,  and 
thereby  induced  him  to  believe  that  It  had  waiv- 
ed tbe  provisions  of  a  contract  between  the  com- 
pany and  the  servant  requiring  written  notice 
of  a  claim  for  injuries  within  80  days  after  the 
injury,  its  acts  amounted  to  a  waiver  of  the 
written  notice. 

2.  Words  and  Phbases— "Waives." 

A  waiver  is  tbe  intentional  relinquishment 
of  a  known  riKht  or  such  conduct  as  warrants 
an  inference  of  the  relinquishment  of  the  right, 
and  it  never  occurs  unless  intended,  or  where 
the  act  relied  on  ought  in  equity  to  estop  tbe 
person  from  denying  it. 

[E!d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  7375-7381;  vol.  8, 
pp.  7831-7832.] 

8.  EJstoppxi^-Waiveb— Question  of  Fact. 

Tbe  existence  of  an  intent  to  waive  a  right 
is  a  question  of  fact,  which  may  be  determined 
by  tbe  language  and  conduct  of  ^he  parties. 
4.  TbiaI/— Invading  Phovinoe  of  Jxjbt— In- 
BTBUcnoNs— Weight  of  Evidence. 

In  an  action  for  injuries  to  a  servant  who 
had  not  given  written  notice  of  his  claim  within 
30  days  after  the  injury  as  required  by  his  con- 
tract of  employment,  a  charge  that  plaintiff's 
failure  to  give  the  notice  barred  his  recovery  un- 
less the  notice  was  waived  by  defendant,  and 
that  if  plaintiff  was  injured  as  alleged,  and  de- 
fendant had  notice  of  the  time  and  place  of 
the  injury  Just  after  it  occurred,  and  without 
the  notice  being  given,  and  l>efore  the  expiration 
of  the  30  days  allowed  therefor,  investigated  the 
happening  of  the  accident,  and  through  its  claim 
agent  called  upon  plaintiff  with  a  view  of  enter- 
ing   into   negotiations    for   the    adjustment    of 
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plaintiff**  daim  for  damagM,  and  intended  to 
waive  the  notice,  tlie  failure  to  icive  the  notice 
constitntes  no  bar  to  a  recovery,  was  not  on  the 
weight  of  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  46,  Trial,  {{  439-466.] 

5.  Same— iNSTRrcTioN  Ionobino  Issues. 

In  an  action  for  injuries  by  a  servant  who 
bad  not  given  written  notice  of  his  claim  within 
30  days  after  the  injury  as  required  by  his  con- 
tract of  employment,  where  the  pleading*  and 
evidence  raised  the  issue  of  defendant's  waiver 
of  the  notice,  a  requested  charge  that  plaintiff 
bad  contracted  that,  if  he  should  be  personally 
injured  while  in  the  employ  and  should  claim 
damages,  he  would  give  notice  within  30  days  to 
defendant's  claim  agent,  that  the  evidence  show- 
ed that  the  notice  had  not  been  given,  and  that 
the  jury  should  find  for  defendant,  was  properly 
refused,  as  it  was  in  effect  a  peremptory  instruc- 
tion for  defendant,  ignoring  the  issue  of  waiver 
«f  the  notice. 

SE!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  46,  Trial,  {{  613-623.] 

•6.  UaILBOADB— INJDBT  TO  PERSON  ON  TBAOK— 

Tbial— Instbdctions. 

In  an  action  by  a  person  run  over  by  an 
engine  and  tender  which  were  running  baclc- 
wards,  a  clsarge  tliat  if  the  railroad  employes 
operating  the  engrine  and  tender,  by  keeping  such 
lookout  to  discover  persons  on  the  track  and 
1>ridge  where  plaintiff  was  walking,  as  an  ordi- 
narily prudent  person  would  have  kept  under  the 
circumstances,  conld  and  would  have  discovered 
plaintiff's  presence  in  time  by  the  use  of  the 
means  they  bad  at  hand  to  have  avoided  running 
over  him,  etc.,  related  merely  to  the  negligence 
of  the  operators  of  the  engine  in  failing  to 
keep  a  lookout,  and  did  not  impose  upon  defend- 
ant the  degree  of  care  required  after  discovery 
of  peril. 

7.  Masteb  and  Skbvant  —  "Fellow  Sebv- 

ANTS." 

All  persons  who  are  in  the  employment  of 
the  same  master  engaged  in  the  same  common 
enterprise,  and  are  employed  to  perform  duties 
and  services  tending  to  accomplish  the  same 
general  purpose,  are  fellow  servants. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  8§  486-514. 

For  other  definitions,  see  Words  and  Phrases. 
ToL  3,  pp.  2716-2730;  vol.  8,  p.  7062.] 

8.  Tbial— iNVADiNO  Pbovikcb  of  Jitbt— In- 

BTBCCnONS  ON    WiUGHT  OF  EVIDENCE. 

In  an  action  for  injuries  to  a  brakeman  who 
was  run  over  by  an  engine  and  tender,  charges 
that  if  the  jury  believe  from  the  evidence  that 
when  plaintiff  was  injured  he  was  engaged  in 
discharging  any  duty  in  the  capacity  of  Drake- 
man,  they  will  find  him  a  fellow  servant  with 
the  employes  operating  the  engine  and  tender, 
but  if  at  the  time  of  the  injury,  if  he  was  in- 
jured, by  defendant's  engine  and  tender,  he  was 
not  acting  as  defendant's  brakeman,  he  was  not 
a  fellow  servant  of  the  employ^  operating  the 
engine  and  tender,  were  not  on  the  weight  of  the 
evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  8S  439-466.] 

9.  Masteb  and  Servant— Injttbt  to   Serv- 
ant—Instbuctions— Fellow  Servants. 

As  plaintiff's  employment  was  that  of  brake- 
man,  and  his  duties  were  solely  in  that  capacity, 
the  jury  could  not  have  been  misled  by  the  lan- 

Suage  of  the  charge  "engaged  in  discharging  any 
nty  in  the  capacity  of  brakeman." 

10.  Saioc. 

The  master  i*  exempted  from  liability  for 
injuries  to  an  employ^  by  the  negligence  of  a 
fellow  servant  only  where  the  injured  servant 
was  at  the  time  of  the  injury  engaged  in  the 
performance  of  his  duty  under  his  employment. 
[Ed.  Note.— For  x^ses  in  point,  see  Cent  Dig. 
-vel.  84,  Master  and  Servant,  (  3b3.] 


11.  Sake. 

Plaintiff  was  eapl<^ed  by  the  day  as  brake- 
man  on  a  work  train.  Twelve  hours  was  a  day's 
work,  and  the  train  had  no  regular  run.  As  a 
rule  the  crew  worked  from  6:30  a.  m.  to  6:30 
p.  m.  They  did  not  work  at  night  On  the 
morning  of  the  injury  plaintiff  started  out  to 
hnd  the  train.  Not  finding  it  in  the  yards,  he 
walked  down  the  track  to  a  roundhouse,  where 
he  ascertained  that  the  train  had  gone,  and  that 
he  was  therefore  not  subject  to  call  for  duty 
that  day.  He  decided  to  quit  defendant's  em- 
ploy, and  started  back  up  the  track  to  see  an 
acquaintance,  and  was  struck  by  an  engine  and 
tender  while  crossing  a  bridge.  Beld,  that  be 
was  not  in  the  service  of  defendant  when  in- 
jured. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  i  383.] 

12.  Sake. 

Even  if  plaintiff  at  the  time  of  the  injury 
were  on  his  way  to  defendant's  agent  to  obtain 
a  pass  with  a  view  of  overtaking  the  work  train, 
he  would  not  have  been  in  defendant's  employ, 
since  it  was  optional  with  defendant  whetlier  it 
would  give  him  a  ^ass,  and,  as  the  employment 
was  by  the  day,  neither  party  was  bound  except 
for  the  day's  employment  but  if  the  contract 
were  to  continue  longer  than  the  day  it  would 
seem  to  be  under  a  new  implied  contract  each 
day  of  service. 

13.  Tbial— iNSTBUonoNS—DOTT  or  Pabtt  to 
Ask. 

If  a  party  desires  an  explanation  of  lan- 
guage used   in  the   court's  general   charge,   he 
should  ask  a  special  instruction  for  that  purpose. 
[Ed.  Note.— For  cases  in  point  see  Cent.  Die. 
VOL  46,  Trial,  «g  628-641.]  ^ 

14.  Masteb  and  Servant— Relation. 

The  fact  that  a  person  injured  on  a  rail- 
road track  was  at  the  place  of  injury  in  conse- 
quence of  his  previous  service  with  the  railroad 
company  did  not  make  him  an  employs  of  the 
company  at  that  time,  so  as  to  render  him  a 
fellow  servant  of  other  employes  of  the  compa- 
ny, and  exempt  it  from  liability  for  its  negli- 
gence which  resulted  in  his  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  34,  Master  and  Servant  i  383.] 

15.  Trial  —  Requests  to  Ch.ibgk  —  Instruc- 
tions Embraced  IN  Main  Charge. 

It  is  not  error  to  refuse  special  charges 
embraced  in  the  main  charge  of  the  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial.  U  651-659.] 

16.  Appeal— Assignments   of  Error- Prop- 
ositions ACCOMPANTINO. 

Where  assignments  of  error  are  not  prop- 
ositions in  themselves  and  are  not  followed  by 
any  sufficient  statement  and  no  propositions 
are  presented  thereunder,  they  are  not  sufficient 
under  Court  of  Civil  Appeals  rule  30  (9i  Tex. 
6G0,  67  S.  W.  xvi),  providing  that  each  point 
under  an  assignment  shall  be  stated  as  a  prop- 
osition unless  the  assicmnent  itself  sufficiently 
discloses  the  point  and  rule  31  providing  that 
to  each  proposition  shall  be  subjoined  such  a 
brief  statement  of  the  proceedings  contained  in 
the  record  as  is  necessary  to  explain  and  sup- 
port the  proposition. 

17.  Witnesses  —  Examination  —  Leading 
Questions. 

A  question  asked  a  witness,  "What  idea  did 
you  entertain  would  be  the  result  of  your  failure 
to  catch  your  train — whether  you  would  be  dis- 
charged for  missing  it  or  not?"  was  not  leading, 
as  its  form  did  not  indicate  the  answer  desired. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  50,  Witnesses,  U  837-851.] 

18.  Appeal— REViEw—DiscBEnoN   of  Trial 
Court— liBADiNO  Questions. 

The  allowing  of  leading  questions  lies  in 
the  discretion  of  the  trial  judge,  and  its  exercise 
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win  not  be  rerfewed  nnless  the  discretion  ia 
clearly  sliown  to  have  been  abused. 

19.  Witnesses  —  CoHPETcncT  —  iNTSBXsr   or 
Pabtt. 

A  plaintiff  in  a  personal  injary  case  ia  not 
disqualified  b;  reaaon  of  interest  from  testifying 
in  his  own  behalf,  and  the  fact  that  his  testi- 
mony ia  aelf-aerring  doea  not  render  it  incompe- 
tent. 

[Bd.  Note.— For  cases  in  point,  see  CenL  Dig. 
to).  50,  Witnesses,  {}  221-2a0,  4&-525.] 

20.  Appkait—Retiew— Weioht  or  Btidenob. 
The  weight  and  preponderance  of  evidence 

is  for  the  jury,  and  will  not  l>e  reviewed  after 
verdict  and  the  overruling  of  a  motion  for  a  new 
trial. 

.  (Bd.  Note.— For  eases  In  point,  see  Cent  Dig. 
vol  8,  Appeal  and  Error,  U  8948-8960.] 

Appeal  from  District  Cotirt,  Grayson  Ck>im- 
ty:   B.  li.  Jones,  Judge. 

Personal  injury  action  by  L.  B.  Hendrlciu 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company.  Judgment  of  $18,000  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Tbe  portion  of  plalntlfCs  second  supple- 
mental petition  to  which  the  exceptions  were 
directed  is  as  follows:  That  In  less  than 
30  days  after  he  received  said  injuries,  to  wit, 
abont  the  25th  day  of  October,  1904,  it  began 
negotiations  of  settlement  with  plaintiff  on 
account  of  his  injuries,  by  and  through  ital 
duly  and  legally  authorized  claim  agent  L. 
B.  Ewing,  and  recognized  plaintiff's  claim 
for  damages  on  account  of  his  said  injuries, 
and  discussed  with  plaintiff  the  matter  of 
settlement  of  pialntifTs  claim,  and  told  plain- 
tiff the  company  would  do  what  was  right 
with  plaintiff,  and  thereby  Induced  plaintiff 
to  believe  that  It  waived  such  notice  in  writ- 
ing, and  on  various  occasions  thereafter,  be- 
fore the  filing  of  suit,  and  after  the  expira- 
tion of  30  days  from  date  of  plaintiff's  In- 
juries, defendant,  through  its  legally  author- 
ized agent  Ewing  and  General  Attorney  T.  8. 
Miller,  who  Were  duly  authorized  to  settle 
same,  discussed  and  talked  with  plaintiff 
as  to  a  settlement  of  his  claim  for  damages 
on  account  of  his  injuries. 

Appellee,  Ij.  R.  Hendrleljs,  instituted  this 
suit  against  appellant,  Missouri,  Kansas  & 
Texas  Railway  Company,  to  recover  damages 
In  the  sum  of  $50,000  on  account  of  personal 
injuries  received  by  him  near  the  city  of 
Oklahoma  In  the  territory  of  Oklahoma, 
October  8,  1904,  by  being  struck  by  one  of 
appellant's  tenders,  pushed  by  one  of  Its  en- 
gines, while  he  was  crossing  over  the  Cana- 
dian river  on  appellant's  railroad  bridge.  By 
bis  first  amended  original  petition  be  alleged 
that  this  bridge  on  said  date,  and  for  a  long 
while  prior  thereto,  had  been  commonly  and 
habitually  used  by  the  public  generally  as  a 
footway  upon  which  to  travel  across  said 
river.  That  about  daylight  on  said  day  he 
started  to  walk  across  the  same,  and  when 
he  had  gotten  a  distance  of  abont  15  feet  out 
on  the  same  he  discovered  an  engine  and  ten- 
der approaching  from  his  rear,  and  endeavor- 
ed to   return  and  get  off  tbe  bridge^  but, 


before  he  could  do  so,  he  was  struck  and  run 
over  and  so  injured  that  It  was  necessary  to 
amputate  both  legs.  That  his  injuries  were 
caused  by  the  negligence  of  appellant  in  the 
following  respects:  (1)  In  that  the  employes 
operating  the  engine  failed  to  have  a  man 
on  tbe  lead  end  of  the  tender,  as  appellant* s 
rules  for  the  control  and  guidance  of  Its  em- 
ployes required ;  (2)  that  they  failed  to  have 
a  light  on  the  lead  end  of  said  tender,  as  said 
rules  required;  (3)  or  that  if  there  were  no 
rules  having  the  above  requirements  said  em- 
ployes were  not  exercising  ordinary  care  In 
operating  tbe  engine  without  a  man  and  light 
on  the  lead  end  of  the  tender;  (4)  that  the 
usual  and  customary  way  of  doing  such 
work  was  to  have  a  "herder"  on  the  lead 
end  of  the  tender  for  the  purpose  of  throw- 
ing switches  and  keeping  a  lookout  for 
persons  on  the  track,  but  •this  ttiey  fail- 
ed to  do,  although  their  view  of  the  track 
was  cut  off  by  a  tender  full  of  coal ;  (5)  that 
they  failed  to  keep  a  lookout  to  see  If  there 
were  any  persons  on  the  bridge,  although 
had  they  done  so  they  would  have  discovered 
appellee  In  time  to  have  avoided  injuring 
him ;  (8)  that  they  negligently  failed  to  ring 
the  bell  or  blow  the  whistle  or  give  any 
signal  or  warning  of  the  approach  of  tbe  en- 
gine. That  had  there  been  some  one  on  tbe 
lead  end  of  the  tender  he  could  and  would 
have  discovered  appellee  In  ample  time  to 
have  signaled  the  engineer  and  thereby  caused 
the  same  to  be  stopped  before  it  reached  ap- 
pellee ;  that  appellee  looked  back  before  start- 
ing upon  said  bridge  but  could  see  no  train  ap- 
proaching; that  had  there  been  a  light  on  the 
lead  end  of  the  tender  he  would  probably  have 
seen  the  approaching  engine  before  entering 
upon  the  bridge,  but  seeing  no  light  and  hear- 
ing no  signal  or  other  warning  he  proceeded  up- 
on the  same  and  was  struck.  Appellant's  first 
amended  original  answer  consisted  of  a  gen- 
eral demurrer,  special  exceptions,  general 
denial,  and  then  by  special  answers  alleged, 
In  substance,  that  appellee's  injuries  were 
caused  by  his  own  negligence  and  that  of 
his  fellow  servants,  or  resulted  from  one  of 
the  risks  assumed  by  him.  The  answer  set 
out  certain  acts  and  conduct  on  tbe  part  of 
plaintiff  which  It  was  alleged  constituted 
contributory  negligence.  Appellant  further 
alleged  that  when  the  plaintiff  took  employ- 
ment with  tbe  defendant  in  consideration  of 
being  given  such  employment  he  made  and 
entered  Into  a  written  contract  with  the  de- 
fendant which,  among  other  things,  contain- 
ed in  substance  the  following  stipulation  and 
agreement:  "I  further  agree  that  if,  while  In 
the  service  of  the  company  [meaning  this  de- 
fendant] I  sustain  any  personal  injury,  for 
which  I  shall  or  may  make  claim  against 
the  company  for  damages,  I  will,  within 
thirty  days  after  receiving  such  injuries,  give 
notice  in  writing  of  such  claim  to  the  claim 
agent  of  said  railway  company,  which  notice 
shall  state  the  time,  place,  and  particulars 
of  the  injuries,  and  the  nature  and  extent 
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tbereof,  and  the  claim  made  therefor,  to  the 
end  that  such  claim  may  be  fully,  fairly,  and 
promptly  Investigated,  and  my  failure  to  give 
written  notice  of  such  claim  In  the  manner, 
and  within  the  time  aforesaid,  shall  be  a 
bar  to  the  institution  of  any  suit  on  account 
of  such  injuries ;"  that  the  foregoing  stipula- 
tion was  reasonable;  that  the  name  of  the 
claim  agent  and  the  names  of  assistant  claim 
agents,  of  Tarious  station  agents,  and  of  vari- 
ous general  officers  of  this  defendant,  together 
with  their  addresses,  were  well  known  to  the 
plaintiff  at  the  time  he  received  the  Injuries 
Involved  In  this  suit,  but  the  plaintiff  wholly 
failed  and  refused  to  give  to  defendant  such  a 
written  statement  of  his  injuries,  stating  the 
time,  place,  and  i>articularB  of  the  same,  the 
nature  and  extent  thereof,  and  the  claim  made 
therefor,  as  required  by  the  terms  of  said 
contract,  and  wholly  failed  to  give  any  writ- 
ten statement  thereof  of  any  kind  until  June 
2,  1905,  and  wholly  failed  and  refused  to 
give  any  notice  In  writing  to  such  tenor  and 
effect  to  the  defendant's  claim  agent  within 
30  days  after  said  Injuries  were  received, 
and,  because  thereof,  is  not  entitled  to  re- 
cover anything  in  this  suit;  that  by  reason 
of  his  failure  to  do  these  things  the  defend- 
ant has  been  deprived  of  an  opportunity  to 
fully  and  fairly  Investigate  this  case;  that 
under  the  laws  In  force  In  the  territory  of 
Oklahoma  at  the  time  these  Injuries  were 
received  this  contract  and  agreement  was 
valid  and  binding.  It  was  alleged  that  plain- 
tiff received  his  injuries  in  the  territory  of 
Oklahoma,  and  that  the  laws  of  that  ter- 
ritory govern  the  rights  of  the  parties  to 
this  suit  The  plaintiff  in  reply  alleged  that, 
while  be  had  previously  been  In  the  employ- 
ment of  the  defendant  In  the  capacity  of  a 
brakeman,  be  was  not  in  defendant's  em- 
ploy at  the  time  he  sustained  said  Injuries. 
If  In  this  plaintiff  be  mistaken,  then  he  says 
that  the  train  upon  which  he  bad  been  brak- 
ing had  left  Oklahoma  City  prior  to  his  In- 
juries ;  that  plaintiff  was  not  on  duty  at  the 
time  of  his  injuries,  and  was  not  doing  or  un- 
dertaking to  do  anything  for  the  defendant 
railway  company,  and  was  not  then  subject 
to  Its  orders,  control,  or  direction,  and  was 
In  no  sense  a  fellow  servant  with  defendant's 
employte  In  operating  the  engine  and  tender 
which  ran  over  and  Injured  him.  For  fur- 
ther and  special  reply  to  that  portion  of  said 
answer  setting  up  an  alleged  written  con- 
tract between  plaintiff  and  defendant  as  a 
bar  to  plaintiff's  suit,  and  alleging  that  xm- 
der  said  contract  plaintiff  was  to  give  notice 
of  any  claim  that  he  might  make  against  the 
company  for  damages  for  any  personal  In- 
juries within  30  days  after  receiving  such 
Injuries,  etc.,  in  substance  a  waiver  by.  de- 
fendant of  the  requirements  of  said  contract 
A  trial  resulted  in  a  verdict  and  judgment 
for  plalnUff  In  the  sum  of  $18,000.  Defend- 
ant's motion  for  new  trial  having  been  over- 
ruled, it  perfected  an  appeal  to  this  court. 


Coke,  Miller  &  Coke  and  Smith  &  Wall,  for 
appellant  Wolfe,  Hare  &  Maxey  und  Flnley, 
Knight  ft  Harris,  for  appellee. 

BOOKHOUT,  J.  (after  stating  the  facts  as 
above).  There  was  no  error  as  contended  by 
appellant  in  iti  propositions  under  the  first 
and  second  assignments  of  error  in  overmllng 
appellant's  special  exceptions  to  that  para- 
graph of  the  petition,  wherein  appellee  plead- 
ed a  waiver  of  the  written  contract  requiring 
notice  of  any  claim  for  damages  for  injuries 
sustained  within  80  days  from  the  date  of 
such  Injury.  The  petition  specifically  alleged 
certain  acts  and  conduct  of  the  agents  of  ap- 
pellant as  constituting  the  alleged  waiver, 
which  were  sufficient,  if  established,  to 
amount  to  a  waiver.  It  was  also  alleged  that 
such  agents  had  authority  to  waive  said  no- 
tice. 

The  third  assignment  assails  as  error  the 
ninth  paragraph  of  the  court's  charge,  which 
is  as  follows:  "You  are  further  Instructed 
that  the  undisputed  evidence  in  this  case 
shows  that  on  the  Slst  day  of  September, 
1902,  by  a  written  contract  entered  Into  be- 
tween plaintiff  and  defendant,  plaintiff 
agreed  that  in  the  event  he  should  sustain 
any  personal  injury  while  in  the  service  of 
the  defendant  for  which  be  should  make 
claim  against  defendant  for  damages  he 
would,  within  30  days  after  receiving  such  in- 
jury, give  notice  in  writing  of  such  claim  to 
the  claim  agent  of  the  defendant  which  no- 
tice should  state  the  time,  place,  and  partlcu^ 
lars  of  such  Injuries  and  nature  and  extent 
thereof,  and  the  claim  made  therefor.  The 
undisputed  evidence  further  shows  that  said 
provisions  in  said  contract  were  not  complied 
with  by  the  plaintiff,  or,  in  other  words,  that 
plaintiff  did  not  give  the  written  notice  with- 
in thirty  days  provided  for  in  said  contract 
Therefore  you  are  instructed  that  the  failure 
of  plaintiff  to  give  such  written  notice  con- 
stitutes a  bar  to  recovery  by  him  In  this  case 
unless  you  find  and  believe  from  the  evidence 
that  the  giving  of  such  written  notice  by  him 
within  the  said  thirty  days  was  waived  by 
the  defendant  So,  if  you  find  and  believ* 
from  the  evidence  that  the  giving  of  the  writ- 
ten notice  by  plaintiff  within  thirty  days  aft- 
er he  received  his  injuries,  as  provided  for 
in  said  written  contract  was  not  waived  by 
the  defendant  you  will  return  a  verdict  for 
the  defendant  In  this  connection,  however, 
you  are  further  Instructed  that  If  you  find 
and  believe  from  the  evidence  that  the  plain- 
tiff was  run  over  by  one  of  defendant's  en- 
gines or  tenders  and  injured,  as  alleged  In 
his  petition,  and  If  you  further  find  and  be- 
lieve from  the  evidence  that  the  defendant 
had  notice  and  knowledge  of  the  time  and 
place  of  said  accident  and  of  plalntUTB  In- 
juries just  after  it  occurred,  and  if  you  fur- 
ther believe  from  the  evidence  that  the  de- 
fendant without  such  notice  in  writing  hav- 
ing been  given  it  bj  plaintiff  before  the  tur- 
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Iilratloii  of  tblrty  days  after  said  inJurleB 
were  received  by  plaintiff,  undertook  to  In- 
▼eatlgate,  and  did  InveBtlgate,  the  happening 
of  said  accident  and  the  Injorles  resulting  to 
plaintifl  therefrom,  and  through  its  claim 
agent  called  on  the  plaintiff  with  a'  view  of 
entering  into  negotiations  looking  to  the  ad- 
justment of  any  claims  plaintiff  might  have 
for  damages  on  account  of  his  injuries,  and 
If  you  furOier  believe  from  the  facts  and  dr- 
comstances  in  evidence  In  the  case  that  the 
defendant  Intended  to  waive  the  giving  of 
■ttch  notice  provided  for  in  said  contract  of 
employment,  and  Intended  to  and  did  treat 
plaintiff  aa  If  mxh  notice  had  been  given, 
then  the  failure  on  the  part  of  plaintiff  to 
give  such  written  notice  constitutes  no  bar 
to  a  recovery  by  him  in  this  case,  If  under 
the  evidence  and  the  law  as  given  you  In 
charge  by  the  court  you  find  and  believe  he 
Is  otherwise  entitled  to  recover."  The  con- 
tention Is  made  that  this  charge  Is  on  the 
weight  of  evidence,  in  that  the  jury  are 
Hiereby  told  that  failure  to  give  the  written 
notice  required  t^  the  terms  of  appellee's  con. 
tract  would  not  bar  a  recovery  If  they  should 
believe  (1)  that  appellant  had  notice  and 
knowledge  of  the  time  and  place  of  the  acci- 
dent just  after  It  occurred,  and  (2)  before  the 
expiration  of  30  days  undertook  to  and  did 
Investigate  the  accident  and  appellee's  In- 
juries, and  (3)  called  on  appellee  with  a  view 
of  adjusting  his  claim,  and  (4)  if  they  should 
further  believe  from  all  the  facts  and  circum- 
stances in  evidence  that  appellant  Intended 
to  waive  the  notice,  and  treated  api>ellee  as  if 
same  bad  been  given.  A  waiver  is  the  Inten- 
tional relinquishment  of  a  known  right  or 
Bucb  conduct  as  warrants  an  inference  of  the 
relinquishment  of  such  right  A  waiver,  so 
called,  Is  the  result  of  an  intentional  relin- 
quishment of  a  known  right  29  Am.  &  Bng. 
Enc.  Law  (2d  Bd.)  p.  1091.  It  has  been  held 
that  a  waiver  never  occurs  unless  Intended, 
or  where  the  act  relied  on  ought  In  equity  to 
estop  the  party  from  denying  It  The  exist- 
ence of  an  Intent  to  waive  is  a  question  of 
fact,  which  may  be  determined  by  the  lan- 
guage and  conduct  of  the  parties.  Id.  pp. 
1095,  1096.  The  charge  of  the  court  Is  In  no 
sense  upon  the  weight  of  the  evidence.  It 
submitted  to  the  jury  to  determine  from  the 
evidence  these  conclusions  of  fact:  (1) 
Whether  the  defendant  had  notice  and  knowl- 
edge of  the  time  and  place  of  said  accident 
and  the  plaintltrs  injuries  just  after  it  occur- 
red; (2)  whether  the  defendant  without  such 
notice  In  writing  .having  been  glvoi  It  by 
plaintiff  before  the  expiration  of  SO  days 
after  such  injuries  were  received  by  plaintiff, 
undertook  to  investigate,  and  did  investigate, 
the  happening  of  said  accident  and  the  In- 
juries resulting  to  plaintiff  thorefrom;  (3) 
whether  the  defendant  through  Its  claim 
agent  called  upon  the  plaintiff  with  a  view  of 
entering  Into  negotiations  looking  to  the  ad- 
justment of  any  claims  plaintiff  might  have 
for  damages  on  account  of  his  Injuries;   (4) 


whether  tlie  defendant  intended  to  waive  the 
giving  of  such  notice  provided  for  in  said  con- 
tract of  employment  and  intended  to  and  did 
treat  plaintiff  as  If  such  notice  had  been 
given.  And  the  jury  were  Instructed  that  if 
these  Issues  of  fact  were  determined  by  them, 
from  the  evidence,  in  the  affirmative,  plain- 
tiff's failure  to  give  such  notice  would  not 
bar  his  suit.  If,  as  the  jury  found  upon  the 
issues  submitted  by  the  court  the  defendant 
had  notice  and  knowledge  of  the  time  and 
place  of  said  accident  and  the  plaintiff's  in- 
juries just  after  it  occurred,  and  If  the  de- 
fendant without  such  notice  in  writing  hav- 
ing been  given  it  by  the  plaintiff,  before  the 
expiration  of  30  days  after  such  Injuries  were 
received  by  plaintiff,  undertook  to  investi- 
gate, and  did  investigate,  the  happening  of 
said  accident  and  the  injuries  resulting  to 
plaintiff  therefrom,  and  through  Its  claim 
agent  called  on  plaintiff  with  a  view  of  en- 
tering into  negotiations  looking  to  the  adjust- 
ment of  any  claims  plaintiff  might  have  for 
damages  on  account  of  his  Injuries,  and  If 
the  defendant  intended  thereby  to  waive  the 
giving  of  such  notice  provided  for  in  said  con- 
tract of  employment,  and  intended  to  and 
did  treat  the  plaintiff  as  if  such  notice  had 
been  given,  then  this  would  legally  constitute 
a  waiver  of  such  notice.  The  charge  was 
correct 

Complaint  is  made  of  the  refusal  of  appel- 
lant's special  charge  No.  1,  wherein  It  was 
sought  to  have  the  jury  instructed.  In  effect, 
that  the  plaintiff  bad  entered  Into  a  contract 
agreeing  if  he  should  sustain  personal  inju- 
ries while  in  Its  employ,  for  which  he  might 
claim  damages,  he  would  give  notice  within 
SO  days  to  a  claim  agent  of  the  company  of 
such  claim,  stating  the  requisites,  as  provided 
in  the  contract,  and  that  the  undisputed  proof 
showed  that  such  notice  within  the  time  stip- 
ulated had  not  been  given,  tbey  should  return 
a  verdict  for  defendant  This  charge  is,  in 
effect,  a  peremptory  instruction  for  the  de- 
fendant, based  upon  the  failure  of  the  plsln- 
tlff  to  give  notice  of  his  Injuries  within  30 
days,  and  Ignores  tbe  issue  of  waiver  of  such 
notice  made  by  tbe  pleadings  and  evidence, 
and  for  this  reason  the  action  of  the  court 
In  refusing  to  so  charge  the  jury  was  proper. 

Error  Is  assigned  to  the  fourth  paragraph 
of  the  general  charge.  This  paragraph  pre- 
sents affirmatively  the  case  as  made  by  plain- 
tiff, and  instructs  the  jury  on  the  Issues  to 
be  determined  by  them  to  justify  a  verdict 
for  plaintiff.  The  charge  Is  lengthy,  and  It 
is  unnecessary  to  quote  the  same  in  full. 
The  particular  portion  of  the  charge  com- 
plained of  is  as  follows:  "And  If  you  further 
believe  from  the  evidence  that  the  employes 
of  defendant  engaged  in  operating  said  en- 
gine and  tender,  by  keephag  such  lookout  to 
discover  persons  on  the  track  and  bridge 
where  plaintiff  was  walking  as  an  ordinarily 
prudent  person  would  have  kept  under  the 
same  or  similar  circumstances  could  and 
would  have  discovered  the  presence  of  plsln- 
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tiff  on  mid  trade  and  bridge  In  time  by  the 
use  of  tbe  means  they  had  at  band  to  have 
stopped  said  engine  and  tender,  and  thereby 
avoided  running  over  plaintiff."  It  is  insisted 
that  this  clause  is  erroneous,  and  places  a 
greater  burden  on  appellant  than  the  law  re- 
quires. In  that  the  jury  are  thereby. told,  in 
substance,  that  appellant  would  be  liable  If 
thcae  operating  the  engine  could,  by  the  exer- 
cise of  ordinary  care  in  keeping  a  lookout, 
have  dlBcovered  appellee  in  time  by  the  use 
of  the  means  they  had  at  band  to  have 
■topped  said  engine  and  tender  thereby  avoid- 
ing running  over  plaintiff.  This  portion  of 
the  cliarge  relates  to  the  matter  of  negligence 
on  the  part  of  the  operators  of  the  engine  in 
failing  to  keep  a  lookout,  and  does  not  under- 
take to  declare  the  degree  of  care  after  dis- 
covery of  peril,  which  was  not  involved  in 
the  case,  and  imposed  no  burden  upon  the 
defendant  with  reference  thereto.  The  rale 
of  liability  in  a  case  of  discovered  peril  is, 
If  the  operators  of  the  engine  discovered  the 
peril  of  the  i>erson  on  the  track  In  time  to 
avoid  Injury  by  stopping  the  engine,  it  is 
their  duty  to  use  every  means  at  hand  to  do 
so.  And,  even  considered  in  the  abstract,  the 
charge  of  the  court  was  not  erroneous. 
Tills  particular  clause  in  the  cliarge  was,  in 
fact,  a  limitation  of  the  particular  issue  of 
negligence  in  favor  of  defendant,  in  that  the 
Jury  was  thereby  Instructed  tliat  failure  to 
have  a  man  on  the  lead  end  of  the  tender  to 
keep  a  lookout  should  not  be  considered  neg- 
ligence unless  a  man  In  such  position  would 
have  discovered  plaintiff  in  time  for  the 
employes  operating  said  engine,  by  the  use 
of  the  means  they  had  at  hand,  to  have 
stopped  said  engine  and  tender,  and  there- 
by avoided  injury  to  the  plaintiff. 

The  sixth  and  seventh  assignments  are 
grouped,  and  complain  of  the  sixth  and  seventh 
paragraphs  of  the  court's  charge  as  follows : 

8.  "You  are  further  instructed  that  all  per- 
sons who  are  In  the  employment  of  the  same 
master,  engaged  In  the  same  common  enter- 
prise and  are  employed  to  perform  duties  and 
services  tending  to  accomplish  the  same  gen- 
eral purpose,  are  fellow  servants.  Therefore, 
If  you  find  and  believe  from  the  evidence  tliat 
at  the  time  plaintiff  was  injured  be  was  en- 
gaged in  dlsctiarging  any  duty  in  the  capacity 
of  brakeman,  you  will  find  tliat  he  was  a 
fellow  servant  with  the  employes  of  the  de- 
fendant in  operating  said  engine  and  tender, 
if  you  so  find  and  believe,  you  will  find  for 
the  defendant" 

7.  "On  the  other  hand,  if  you  find  and  bt- 
lieve  from  the  evidence  that  at  the  time  plain- 
tiff was  injured,  if  yon  find  he  was  injured 
by  being  run  over  by  one  of  defendant's  en- 
gines and  tenders,  the  plaintiff  was  not  en- 
gaged in  the  performance  of  any  service  or 
the  discharge  of  any  duty  as  an  employ^  of 
the  defendant  railway  company  as  brakeman, 
then  you  will  find  that  he  was  not  a  fellow 
servant  with  the  employes  of  defendant  en- 
gaged In  operating  said  engine  and  tender." 


Under  these  assignments  three  propositions 
are  presented  as  follows:  (1)  Said  charges 
were  on  the  weight  of  the  evidence  in  that 
the  jury  were  thereby,  in  substance,  told  tliat 
appellee  would  not  be  a  fellow  servant  of 
those  operating  ttie  oiglne  unless  at  the  time 
of  the  accident  he  was  engaged  in  the  per- 
formance of  some  duty  as  a  brakemsm.  (2) 
Said  charges  announce  an  incorrect  principle 
of  law  lu  that  the  Jury  are  thereby,  in  sub- 
stance, told  that  appellee  would  not  be  a  fel- 
low servant  of  the  operatives  of  the  engine 
unless  at  the  time  of  the.  accident  be  was 
actually  engaged  in  performing  some  duty  in 
the  capacity  of  a  brakeman.  (3)  Under  tBe 
law  one  may  be  a  servant  of  a  master  so  as 
to  be  precluded  from  a  recovers  on  account  of 
injuries  received  through  the  negligence  of 
other  servants  of  the  master,  although  at  the 
time  of  receiving  the  same  be  was  not  en- 
gaged In  the  performance  of  any  duty  or 
labor  in  the  capacity  of  his  poslticm.  These 
diarges  are  not  on  the  weight  of  evidence. 
They  do  not  assume  the  existence  of  any  con- 
troverted fact;  they  in  no  sense  comment  on 
the  weight  of  evidence,  nor  give  any  Intima- 
tion as  to  the  opinion  of  the  judge  as  to  any 
issue  of  fact  By  the  use  of  the  language  "if 
you  find  and  believe  from  the  evidence,"  etc., 
in  these  charges  the  court  fairly  left  the  issue 
therein  to  be  determined  to  tlie  jury.  Rail- 
way V.  Casseday,  02  Tex.  S27,  60  S.  W.  125; 
Railway  v.  Waldo  (Tex.  Civ.  App.)  32  S.  W. 
784;  Railway  v.  Goodwin  (Tex.  Civ.  App.)  32 
a  W.  785.  The  capacity  In  which  appellee 
served  appellant  prior  to  receiving  the  In- 
juries was  tliat  of  brakeman.  There  was  no 
contention  whatever  that  he  was  engaged  in 
any  other  character  of  service,  and  the  charge 
correctly  applied  the  principle  and  rule  of  fel- 
low servant  to  the  case  as  made  by  the  plead- 
ings and  evidence.  The  appellee  had  beoi  in 
the  employ  of  the  appellant  as  brakeman  on  a 
work  train.  The  duty  of  this  work  train  was 
to  handle  an  extra  crew  engaged  in  ditching 
and  fllllng  the  trade  The  train  had  no  regu- 
lar run,  but  would  go  wherever  wwk  was  to 
be  done.  As  a  rule,  they  worked  from  6:30 
a.  m.  to  6:30  p.  m.  l^ey  did  not  w(nk  at 
night  Appellee  had  a  grip,  quilt  and  pillow, 
and  some  work  clothes  in  tlie  cabooee,  and 
sometimes  slept  in  the  caboose.  At  6:80  p.  m. 
they  would  come  in  from  the  work  and  bring 
in  tiie  extra  gang,  that  is,  bring  them  into  the 
station  where  the  bunk  cars  were.  They 
would  then  go  rnito  the  side  track,  coal  op 
the  engine,  and  ttien  they  were  tlirongh  until 
the  next  morning.  It  was  optional  with  plain- 
tiff whether  he  slept  in  the  calioose  or  at  a 
hotel.  He  was  paid  by  the  iniie  on  some  work, 
and  by  the  day  on  other  work — 12  hours  was 
a  day's  work.  At  this  particular  time  be  was 
at  work  by  the  day.  The  last  work  he  did 
was  between  the  towns  of  Maud  and  Shawnee. 
The  train  was  brought  into  Oklahoma  City  on 
Saturday  night  October  1,  1901^  to  wash  the 
boilers  of  the  engine,  intending  to  return  to 
Shawnee  on  Mondaj'  morning.    The  train  was 
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expected  to  leave  about  6  o'clock  a.  m.  The 
plaintiff  dept  In  the  caboose  on  Satnrday, 
night.  On  Sunday  night  he  slept  at  the  Ven- 
dmne,  which  la  a  hotel  and  rooming  house. 
He  got  up  about  4:40,  went  to  a  restaurant 
and  got  breakfast,  and  then  went  down  to 
appellant's  passenger  station  and  yards,  for 
the  purpose  of  finding  his  work  train  to  {[o 
out  to  work.  Not  finding  his  train  In  these 
yards,  he  went  down  appellant's  track  across 
the  Canadian  river  to  Its  roundhouse  In  Its 
Shawhoma  yards.  His  train  had  gone.  His 
train  having  left  he  was  not  subject  to  call 
for  duty  that  day.'  He  had  crossed  two 
bridges,  one  known  as  "A  843-7"  across  the 
north  forik  of  the  Canadian  river.  When  be 
ascertained  his  train  was  gone  he  decided  to 
quit  appellant's  employ,  and  started  back  up 
the  trndi  to  Street  8c  Harper's  In  Oklahoma 
City  to  see  Hall  Street,  with  whom  he  was  ac- 
quainted. When  he  reached  the  bridge  over 
the  north  fork  of  the  Canadian  river  he 
looked  back  and  listened  and  did  not  see  any 
engine  or  light.  He  started  across  the  bridge 
and,  when  he  had  gone  26  or  30  feet  he  dis- 
covered an  engine  approaching  from  the  rear. 
He  ran  back  toward  the  east  end  of  the  bridge, 
the  shortest  waj-  off,  when  his  foot  slipped 
and  he  fell  between  the  rails;  he  halloaed  to 
those  In  charge  of  the  mglne  to  stop.  There 
was  no  one  on  the  front  of  the  engine,  nor 
was  there  any  light  on  It,  nor  was  there  any 
warning  given  as  It  approached  the  bridge. 
The  engine  ran  over  and  crushed  and  mangled 
both  of  appellee's  legs,  and  he  fell  about  15 
feet  from  the  bridge  to  the  ground.  Hla  limbs 
have  both  been  amputated  as  a  result  of  his 
injorles.  The  bridge  was  from  250  to  350 
feet  long,  and  was  commonly  and  habitually 
used  by  the  public  with  the  knowledge  and  ac- 
quiescence of  the  appellant  The  accident  took 
place  just  about  break  of  day,  but  it  was  not 
yet  fully  light  Was  appellee,  wider  the  facts, 
at  the  time  he  was  injured.  In  the  employ  of 
the  appellant  as  brakeman?  The  mle  of  law 
exempting  the  master  from  liability  for  in- 
juries received  by  an  employ6  caused  by  the 
negligence  of  a  fellow  servant  only  obtains 
where  the  Injured  servant  was  at  the  time 
of  receiving  the  Injury  engaged  in  the  per- 
formance or  discharge  of  his  duty  under  his 
employment  The  attorneys  on  each  side  have 
dted  the  following  cases '  by  our  Supreme 
Court:  Rallwaj-  r.  Welch,  72  Tex.  208,  10 
S.  W.  620,  2  L.  B.  A.  83»;  Railway  t.  Ryan, 
82  Tex.  565,  18  S.  W.  219 ;  Railway  v.  Scott 
71  Tex.  710, 10  S.  W.  298,  10  Am.  St  R^.  804. 
In  the  Welch  Case  the  plaintiff  was  fore- 
man of  a  bridge  gang  In  the  employment  of 
defendant  company.  He  was  asleep  in  the 
bank  of  a  deeping  car  provided  by  the  com- 
pany for  that  purpose,  which  was  lying  on 
8  sidetrack.  The  employes  of  the  defend- 
ant company  operating  a  freight  train  neg- 
llgemtly  ran  their  train  upon  the  side  track 
and  struck  the  one  In  which  plaintiff  was 
asleep,  causing  bis  injuries.  It  was  held  that 
Welch  was  a  fellow  servant  of  those  opera- 


ing  the  freight  train.  In  that  case  Welch 
was  occupying  the  sleeping  car  by  virtue  of 
his  employment  by  the  defendant  company, 
and  was  subject  at  any  moment  to  call  to  gc 
oat  on  duty  by  the  company. 

In  the  Ryan  Case,  the  plaintiff  was  a  car- 
penter In  the  bridge  gang  of  the  defendant 
company.  He  was  in  the  sleeping  car  pro- 
vided by  the  defendant  company  for  its  em- 
ployes to  sleep,  writing  a  letter.  The  day's 
work  was  done,  and  the  collision  which 
caused  the  Injury  occurred  about  9:30  at 
night  He  was  held  a  fellow  servant  with 
the  train  crew  that  ran  into  his  car.' 

In  the  Scott  Case,  Scott  was  a  watchman 
in  the  employ  of  the  defendant  company  un- 
der order  of  the  regular  engineer,  who  from 
sickness  was  unable  for  duty,  took  charge 
of  a  working  train,  and  ran  to  whsre  some 
pile  driving  was  being  done.  The  engine 
used  in  pile  driving  was  on  the  rear  end  of 
the  train.  Plaintiff,  upon  stopping  the  train 
at  its  destination,  went  back  to  the  car  con- 
taining the  pile  driver,  boiler,  and  engine, 
when  its  boiler  exploded  and  Injured  him. 
He  was  held  to  be  in  the  employment  of  the 
company  at  the  time  ox  the  Injury.  In  that 
case  it  wag  said:  "It  is  true  that  the  em- 
ployer is  only  liable  as  master  to  the  serv- 
ant when  the  latter  la  actually  In  his  serv- 
ice, and  that  at  times,  during  the  period  of 
an  engagement  the  employe  may  sustain 
to  the  employer  no  other  relation  than  that 
of  stranger.  It  does  not  follow  from  this, 
however,  that  the  employe  Is  to  be  deemed 
in  the  employer's  service  only  when  he  is 
actually  engaged  in  labor.  He  is  to  be 
deemed  In  the  master's  service  whenever 
present  to  perform  his  duty  under  the  con- 
tract creating  the  relation  of  master  and 
servant  and  subject  to  orders,  although  at  a 
given  moment  he  may  not  be  engaged  in  the 
actual  performance  of  any  labor." 

In  other  jurisdictions  the  decisions  are  not 
uniform,  but  are  made  to  depend  upon  the 
facts  of  each  particular  case.  In  some  cases 
the  question  is  controlled  by  the  fact  that 
the  employe  in  going  to  or  returning  from 
his  work  is  Injured  while  on  the  property 
of  the  railway  company,  and  where  he  would 
be  a  trespasser  were  be  not  an  employe. 
Such  was  the  case  of  Owald  y.  Railway,  70 
Wis.  420,  36  N.  W.  12,  691,  6  Am.  St  Rep. 
178,  cited  by  appellant  In  that  case  plain- 
tiff, an  engine  wiper,  was  Injured  while  going 
to  his  work  over  a  pathway  made  by  the  em- 
ployes in  going  to  their  work  across  defend- 
ant's yards  by  the  jamming  together  of 
freight  cars  which  had  been  left  apart  to 
allow  employes  to  pass.  In  other  cases  the 
injury  occurred  while  the  employe  was  being 
carried  by  the  master  to  or  from  his  work 
as  a  part  of  and  under  the  terms  of  hla  con- 
tract of  employment  Such  are  the  cases  of 
Vlck  V.  N.  X.  &  H.  R.  R.  R.  Co.,  90  N.  Y.  267, 
47  Am.  Rep.  86,  and  O'Brien  v.  Boston  & 
Albany  R.  R.  Co.,  138  Mass.  387,  52  Am.  Rep. 
279,  cited  by  appellant    The  case  before  ua 
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is  distlngnlahable  from  tbese  cases  on  tbe 
facts. 

Appellee  testified  tbat  his  train  having 
gone  and  left  blm  be  was  not  subject  to  call 
for  duty  any  more  that  day ;  tbat  be  bad  de- 
termined to  quit  the  employ  of  appellant, 
and  was  on  his  way  to  see  an  acquaintance 
in  Oklahoma  City  when  injured.  As  a  mem- 
ber of  tbe  public  he  was  licensed  by  appel- 
lant to  travel  over  its  bridge  across  the 
North  Oanadlan  river.  In  our  opinion  ap- 
pellee was  not,  when  injured,  in  the  dis- 
charge of  any  duty  as  brakeman;  nor  was 
he  at  tbe  time  subject  to  the  call  of  tbe  com- 
pany, but  was  injured  at  a  time  when  the 
master  bad  no  claim  upon  his  services,  and 
at  a  time  when  he  was  not  acting  in  tbe 
service  of  appellant  Railway  v.  Welch,  su- 
pra; Railway  v.  Ryan,  supra;  Railway  v. 
Scott,  supra ;  Abell  v.  Railway,  63  Md.  433 ; 
4  Thomp.  Neg.  (New  Ed.)  {  4990,  pp.  1009, 
1010 ;  Wasbbum  v.  Railway,  3  Head  (Tenn.) 
638,  7B  Am.  Dec.  784;  Fletcher  v.  Railway, 
168  U.  S.  135-138,  18  Sup.  Ct.  35,  42  U  Ed. 
411;  Dlclilnson  v.  Railway,  177  Mass.  365, 
69  N.  E.  60,  61.  62  L.  R.  A.  326,  83  Am.  St 
Rep.  284;  Doyle  v.  Railway,  162  Mass.  66, 
37  N.  B.  770,  25  Ia  R.  A.  157,  44  Am.  St  Rep. 
335;  McNulty  v.  Railway,  182  Pa.  479,  38  Atl. 
524.  38  L.  R.  A.  376,  61  Am.  St  Rep.  721; 
Morler  v.  Railway,  31  Minn.  351,  17  N. 
W.  952,  47  Am.  Rep.  793;  Railway  v.  Con- 
ley  (Ky.)  20  S.  W.  816 ;  Orman  v.  Salvo,  117 
Fed.  234.  235,  64  a  0.  A.  266. 

But  it  is  said  that  there  is  testimony 
that  appellee  stated  to  appellant's  general 
attorney,  in  substance,  tbat  when  Injured 
he  was  on  his  way  to  the  depot  with  tbe 
intention  of  going  upstairs  to  get  a  pass 
from  an  official  of  tbe  company  and  take 
tbe  first  passenger  train  out  with  a  view 
of  overtaking  tbe  train  with  which  be  bad 
been  working,  and  it  Is  argued  tbat  this 
would  make  him,  constructively,  in  the  em- 
ploy of  tbe  company  when  injured.  If  this 
were  so,  still,  under  the  facts,  we  do  not  re- 
gard tbe  argument  as  sound.  It  was  op- 
tional with  appellant  whether  it  would  give 
him  a  pass.  Appellee  was  at  work  by  the 
day.  He  could  have  quit  employment  at  the 
end  of  any  day's  work.  So,  also,  tbe  appel- 
lant could  have  dispensed  with  bis  employ- 
ment at  the  close  of  any  day.  Neither-  party 
was  bound,  except  for  tbe  day's  emplojmient ; 
and  if  the  contract  continues  longer  than  the 
day  it  would  seem  to  be  under  a  new  im- 
plied contract  each  day  of  service.  Cincin- 
nati, etc.,  Ry.  V.  Conley,  supra.  But  appellee 
denied  making  the  statement  attributed  to 
him,  and  the  verdict  implies  that  the  jury 
found  in  accordance  with  his-  testimony. 

The  charge  correctly  stated  the  law  of 
fellow  servant,  and  if  appellant  desired  a 
fuller  expression  embracing  an  explanation 
of  what  was  meant  by  tbe  language  used, 
"engaged  In  discharging  bis  duty  in  the  ca- 
pacity of  brakeman,"  a  special  instruction 
■hoold  bar*  been  asked  to  cure  this  supposed 


defect  of  omission.  Ivey  t.  Williams,  78  Tex. 
687,  16  S.  W.  163 ;  Williamson  v.  Gore  (Tex. 
Civ.  App.)  73  S.  W.  663 ;  Railway  v.  Hughes 
(Tex.  Civ.  App.)  73  S.  W.  97&  As  appellee's 
employment  was  that  of  brakeman.  and  hl^ 
duties  under  such  employment  were  solely 
in  tbat  capacity,  tbe  jury  could  not  have 
been  misled  by  the  language  of  tlie  charge, 
"engaged  In  discharging  bis  duty  in  tbe  ca- 
pacity of  brakeman."  It  follows  from  tbe 
above  remarks  tbe  court  did  not  err,  as  con- 
tended in  appellant's  eighth  assignment.  In 
refusing  a  charge  instructing  a  verdict  for 
defendant 

Tbe  ninth,  tenth,  eleventh,  and  twelfth  as- 
signments of  error  complain  of  the  court's 
action  in  refusing  special  charges  request- 
ed by  appellant.  These  charges  are  basecf 
upon  the  theory  that  appellee,  when  injured, 
was  In  appellant's  employment,  and  are  dis- 
posed of  adversely  to  appellant  by  our  re- 
marks overruling  tbe  sixth  and  seventh  as- 
signments. 

Tbe  thirteenth  and  fourteenth  assignments 
complain  of  tbe  refusal  of  special  charges 
asked  by  defendant  as  follows:  "You  are 
instructed  that  at  the  time  of  hts  injuries 
plaintiff  was  in  tbe  employ  of  defendant 
Now,  if  you  believe  from  the  evidence  tbat 
at  the  time  plaintiff  was  Injured  be  was  at 
the  place  where  he  received  such  injuries 
by  reason  of  such  employment,  and  as  an  in- 
cident of  such  employment,  then  you  are  in- 
structed tbat  be  was  a  fellow  servant  of  tbe 
employes  of  defendant  in  charge  of  and 
operating  tbe  enghie  tbat  injured  plaintiff." 
"In  this  case  yon  are  instructed  that  if  yon 
believe  from  the  evidence  that  plaintiff  was 
in  the  employ  of  defendant,  and  at  tbe  time 
he  was  injured  was  engaged  in  an  act  inci- 
dent to  such  an  employment,  then  you  are 
instructed  that  the  plaintiff  and  the  hostler 
in  charge  of  the  engine,  and  tbe  herder  or 
helper  riding  thereon,  were  in  tbe  employ- 
ment of  the  same  master,  were  engaged  In 
tbe  same  common  enterprise,  and  were  em- 
ployed to  perform  duties  and  services  tend- 
ing to  accomplish  the  same  general  purpose^ 
and  were  fellow  servants,  and  if  yon  believe 
that  plaintiff's  injuries  were  caused  by  the 
negligence  of  either  or  both  of  such  persons, 
you  must  return  a  verdict  for  defendant" 
There  was  no  error  in  refusing  these  char- 
ges. Tbe  fact  that  appellee  was  at  tbe  place 
where  he  received  bis  injuries  in  consequence 
of  his  previous  service  under  employment  did 
not  constitute  present  engagement  in  tbe 
service  of  his  employment  so  as  to  brine 
him  within  the  rule  of  fellow  servant  ex- 
empting the  master  from  Uabillly  for  neg- 
ligence Of  app^lee's  co-employCs  resulting 
in  bis  Injury.  Tbe  main  charge  of  the  conrt 
fairly  embraced  the  propositions  of  law  pre- 
sented In  these  charges. 

The  fifteenth  and  sixteenth  assignments 
are  grouped  and  complain  of  the  court's  re- 
fusal of  certain  charges  requested  by  appel- 
lant   Tbe  assignments  ais  not  propositions 
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1b  tbemaelrea,  and  no  propositions  are  pre- 
sented thereunder,  and  they  are  not  follow- 
ed by  any  sufficient  statement  They  can- 
not be  considered.    Rale  31,  94  Tex.  660,  67 

S.  W.  XTl. 

Tbe  seTenteentb,  eighteenth,  nineteenth, 
and  twentieth  aaslgnmenta  of  error  have  been 
carefully  considered  by  ub,  and  because,  in 
our  opinion,  they  are  not  well  taken  they 
are  oTerml^ 

The  twenty-first  assignment  complains  of 
the  admission  of  the  testimony  of  plaintiff 
<m  his  redirect  examination,  to  the  effect 
that  he  entertained  the  Idea  that  he  would 
be  discharged  for  falling  to  catch  his  train 
that  morning  and,  having  already  made  up 
bis  mind  to  quit,  Just  thought  he  would  beat 
them  to  It  The  bill  of  exceptions  is  as  fol- 
lows: "Q.  What  was  your  idea  at  that  time,  if 
any?  Did  you  have  any  idea  about  what 
would  be  the  result  of  your  failure  to  catch 
yonr  train  that  morning?"  This  was  ob- 
jected to  as  irrelevant  and  immaterial — self- 
serving.  The  exception  was  overruled,  and 
defendant  excepted.  The  question  was  then 
asked:  "What  idea  did  you  entertain  would 
be  the  result  of  your  failure  to  catch  your 
train  that  morning  when  you  found  your 
train  had  gone,  whether  you  would  be  dis- 
charged for  missing  it  or  not?"  This  was 
objected  to  as  leading.  The  exception  was 
overruled,  to  which  defendant  excepted,  and 
the  witness  answered:  "Well,  they  would 
fire  me  anyhow.  I  had  already  made  ar- 
rangements to  quit  and  I  just  thought  I 
would  beat  them  to  it."  The  only  objections 
In  the  bill  of  exceptions  to  this  testimony 
were  that  It  was  self-serving  and  leading. 
The  question  propounded  to  the  witness  was 
not  leading,  in  that  the  form  of  the  same  did 
not  indicate  how  it  was  desired  that  same 
should  be  answered,  the  form  being  "whether 
or  not"  Again,  It  was  a  matter  within  the 
discretion  of  the  trial  judge  to  allow  leading 
questions,  and  exercise  of  this  discretion  will 
not  be  reviewed,  unless  it  is  clearly  shown 
to  have  been  abused.  Appellee  was  not  dls- 
qnalifled  by  reason  of  Interest  from  testify- 
ing in  his  own  behalf,  and  the  objection  that 
bis  testimony  was  selfHservlng  constitutes  no 
legal  objection  to  the  admission  thereof. 

The  twenty-second,  twenty-third,  thirty- 
fourth,  thirty-fifth,  thirty-sixth,  thirty-sev- 
enth, and  thirty-eighth  assignments  cannot 
be  considered  by  us.  Neither  of  these  as- 
signments is  followed  by  a  proposition,  and 
neither  is  followed  by  a  statement  which  suf- 
ficiently presents  tbe  record  to  explain  and 
support  the  assignments.  Rules  30  and  31, 
*4  Tex.  660,  67  8.  W.  xvl. 

The  thirty-ninth  assignment  of  error  com- 
plains of  the  verdict  as  being  contrary  to  the 
law  and  evidence,  and  against  the  great 
weight  of  evidence.  The  weight  and  pre- 
ponderance of  the  evidence  was  a  matter  to 
be  determined  by  the  jury,  and  we  will  not 
ondertake  to  settle  it  after  a  verdict  by  the 
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jury  and  the  action  of  the  trial  judge  in 
overruling  a  motion  for  new  trial. 

Finding  no  reversible  error  in  the  record, 
the  jndgmoit  la  affirmed. 


AINSWORTH  V.   BRIOOS. 

(Court  of  Civil  Appeals  of  Texas.     Feb.  26. 
1908.) 

1.  Wills— HoLOQBAFHio  Will— Bxxodtion. 

After  the  death  of  testator,  there  was  found 
on  a  table  in  his  room,  among  a  number  of  let- 
ters, circulars,  and  other  papers  of  no  value,  a 
holographic  will,  whereby  a  different  disposi- 
tion was  made  of  bis  property  than  by  a  former 
will.  The  latter  will  bore  an  attestation  clause, 
but  had  not  been  witnessed.  On  proceedings  to 
probate  the  holoKraphic  will  two  disinterested 
witnesses  testified  that  testator  had  told  them 
that  be  intended  to  leave  bis  prmiertT  as  it 
was  disposed  of  In  such  will.  Held,  that  the- 
fact  that  It  bore  an  attestation  clause,  but  was 
not  witnessed,  was  not  sufficient  ground  for  re- 
fusing to  admit  it  to  probate. 

[Ed.  Note.— For  cases  in  iwlnt,  see  Cent  I>ig, 
vol.  49,  Wills,  S3  342-344.] 

2.  Sahb— Deposit. 

The  fact  that  the  former  will  was  found  in 
testator's  trunk  where  he  kept  his  valuables, 
and  the  latter  In  a  less  secure  place,  was  of 
little  importance  in  determining  the  validity  of 
the  latter  will ;  delivery  not  being  essential  to 
the  execution  or  validitv  of  a  will,  and,  under 
Rev.  St  189S,  art.  5337,  a  will  remaining  such 
until  revoked  by  the  makina  of  a  subsequent 
will,  or  by  destroying,  caacelmg,  or  obliterating 
the  same. 

3.  Same. 

Testator's  first  will  gave  all  his  property 
to  his  brother,  and  a  second  will  provided  that 
all  his  property  should  go  to  another  person, 
and  provided  that  such  will  should  be  kept 
secret,  and  that  the  envelope  inclosing  it  should 
remain  sealed  until  after  testator's  death,  and 
that  if  it  should  be  mutilated  or  opened,  the 
will  should  be  of  no  force  and  effect,  but  the 
property  should, go  to  testator's  brother.  The 
latter  will  was'  found  nnindosed  among  tes- 
tator's effects,  and  did  not  appear  to  have  ever 
been  folded  or  inclosed.  Held,  that  the  provi- 
sion relating  to  the  inclosure  of  the  will  did  not 
constitute  ground  for  refusing  to  allow  Its  pro- 
bate, as  the  provision  merely  meant  that,  in  the 
event  of  the  envelope  being  opened  or  mutilated. 
the  bequest  should  be  shifted,  and  the  existence 
of  the  will  was  not  conditioned  thereon. 

4.  Same. 

Testator's  will  conveyed  his  property  to  a 
certain  person,  and  stated  that  in  considera- 
tion of  such  will  such  person  was  to  care  for 
testator  faithfully  in  sickness.  Held  that,  on 
application  to  probate  the  will,  the  question 
whether  the  language  of  the  will  created  a  con- 
ditional bequest  was  immaterial,  as  a  condition- 
al bequest  would  not  affect  the  validity  of  the 
will. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  i  513.] 

Appeal  from  District  Court  Robertson 
County ;  J.  C,  Scott  Judge. 

George  D.  Brlggs  propounded  a  paper  for 
probate  as  the  will  of  Wellington  D.  Brigga, 
and  Sam  Ainsworth  propounded  for  probate 
as  such  will  a  paper  bearing  a  later  date. 
From  a  judgment  of  tbe  district  court  on 
appeal  from  the  county  court,  refusing  to 
probate  the  latter  paper  and  probating  the 
former,  Ainsworth  appeals.     Reversed  and 
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remanded,  with  Instinictloius  to  probate  the 
paper  propounded  by  appellant 

W.  O.  Campbell,  for  appellant  Lone  & 
Woods,  for  appellee. 

KEY,  J.  On  the  19th  day  of  March,  1895, 
Dr.  Wellington  D.  Brigga  made  a  will  by 
which  he  bequeathed  most  if  not  all,  of  the 
property  then  owned  by  him  to  his  brother, 
George  D.  Brlggs,  designated  to  be  executor 
of  that  will.  Thereafter  he  executed  anoth- 
er instrument  which  reads  as  follows: 
"The  State  of  Texas,  County  of  Robertson. 

"Know  all  men  by  these  presents:  That 
I,  W.  B.  Brlggs,  M.  D.  being  sound  in  mind 
and  in  body,  and  knowing  my  years  are  num- 
bered, do  will  and  bequeath  to  Mrs.  Jane 
Alnsworth  for  her  own  and  individual  use, 
all  my  real  estate  In  Robertson  county,  state 
of  Texas;  and  all  my  personal  property,  con- 
sisting  of  stock  of  every  description,  and  oth- 
er i>er8onal  property  consisting  of  goods  of 
all  kinds,  and  all  moneys  In  bank. 

"It  Is  my  desire  that  she  shall  see  that 
on  my  death  I  will  be  burled  at  the  Easterly 
Cemetery  in  the  state  and  county,  aforesaid, 
in  appropriate  manner,  and  that  only  my 
burial  expenses  shall  be  paid  from  my  prop- 
erty. 

"I  also  demand  that  this  my  last  will  and 
testament  shall  be  kept  secret,  and  that  the 
envelope  enclosing  this  document  shall  re- 
main sealed  until  after  my  death,  and  if 
said  envelope  or  enclosure  be  mutilated  or 
opened  before  my  death,  then  this  will  and 
testament  will  be  of  no  force  and  effect  in 
law,  and  that  the  property  of  all  kinds,  be- 
longing to  me  will  become  the  property  of 
my  brother,  Geo.  D.  Brlggs,  of  Galveston, 
Texas. 

"In  consideration  of  this  last  will  and 
testament  to  Mrs.  Jane  Alnsworth,  she  is  to 
attend  and  care  for  me  in  sickness,  faithful- 
ly, or  If  disabled  by  any  other  cause.  I  also 
empower  her  to  collect  all  accounts  due  me 
for  her  own  use. 

"Done  this  first  day  of  March,  A.  D.  1904. 
Witness  my  hand  using  scroll  for  seal. 

"W.  B.  Brlggs,  M.  D.     [L.  8.] 

"Witness." 

About  the  last  day  of  December,  1905,  Dr. 
Briggs  died,  and  on  March  20,  1906,  Geo.  D. 
Briggs  propounded  for  probate  the  will  dated 
March  19,  1895.  On  April  14,  1906,  Samuel 
Alnsworth  propounded  for  probate  the  will 
dated  Slarch  1,  1904.  After  trial  In  the  coun- 
ty court  the  proceedings  were  removed  by 
appeal  to  the  district  court  where,  upon 
trial,  judgment  was  rendered  refusing  to 
probate  the  latter  will  and  probating  the 
former  as  the  will  of  Dr.  Briggs.  Alnsworth 
has  appealed,  and  the  only  question  for  deci- 
sion is:  Which  of  the  two  wills  should  have 
been  probated  as  the  last  will  and  testament 
of  Dr.  Brlggs? 

The  undisputed  testimony  shows  that  both 
wills  were  entirely  In  the  handwriting  of 


Dr.  Briggs,  and  that  the  first  one  was  found 
In  the  deceased's  trunk,  where  be  kept  his 
valuables.  The  other  will  was  found  In  Dr. 
Briggs'  residence,  in  the  room  where  he  died, 
located  on  a  table  and  under  or  among  a  lot 
of  old  letters,  circulars,  medical  journals,  and 
other  papers  of  no  value.  It  was  not  in  an 
envelope,  and  did  not  appear  to  have  ever 
been  folded  or  inclosed  in  an  envelope. 
There  was  conflict  in  the  testimony  as  to 
what  had  been  done  by  Mrs.  Jane  Alnsworth 
in  the  way  of  caring  for  and  nursing  Dr. 
Brlggs,  but  we  do  not  regard  that  testimony 
of  any  importance  in  determining  the  ques- 
tion under  consideration.  The  testimony  In- 
dicates that  the  property  bequeathed  to  Mrs. 
Alnsworth  by  the  last  will  included  all  the 
property  owned  by  the  deceased  at  the  time 
of  his  death,  and  therefore,  If  that  Will  Is 
valid,  it  revokes  the  former  bill. 

Counsel  for  appellees  contend  that  the  trial 
court's  judgment  should  be  upheld,  because 
the  last  will  shows  on  Its  face  that  it  was 
Incomplete,  and  that  the  testator,  instead  of 
having  It  completed,  cast  It  aside  as  an  aban- 
doned and  worthless  paper.  The  only  thing 
tending  to  show  Incompleteness  on  the  face 
of  the  paper  Is  the  word  "Witness,"  at  the 
bottom  of  the  will,  and  the  absence  of  sig- 
natures after  or  under  that  word.  The  ar- 
gument is  that  the  testator  prepared  the  in- 
strument with  a  view  to  having  it  witness- 
ed, and  not  intmdlng  that  it  should  take 
effect  as  his  last  will  until  one  or  more  wit- 
nesses had  signed  it  at  his  request 

There  are  authorities  which  hold  that  the 
natural  inference  to  be  drawn  from  an  at- 
testation clause  at  the  foot  of  a  testamentary 
paper  Is  that  the  writer  Intended  to  execute 
It  in  the  presence  of  witnesses,  and  consider- 
ed It  incomplete  until  that  operation  was  per- 
formed. Some  of  the  authorities  hold  that 
the  rule  referred  to  has  application,  even 
where  witnesses  are  not  essential  to  the 
validity  of  a  will.  However,  the  authorities 
which  so  hold  state  that  the  presumption 
against  such  unattested  Instrument  Is  but  a 
slight  one,  and  is  overcome  by  evidence  show- 
ing an  intention  that  the  Instrument  should 
operate  In  Its  existing  state,  or  that  the  tes- 
tator was  prevented  by  uncontrollable  cir- 
cumstances from  completing  the  same.  30  Am. 
ft  Eng.  Ency.  Law,  593,  and  authorities  there 
cited.  In  Perkins  v.  Jones,  84  Va.  3G1,  4  8. 
E.  833,  10  Am.  St  Rep.  803,  the  doctrine'  that 
an  unsigned  attestation  clause  will  raise  a 
presumption  against  the  validity  of  a  will, 
although  subscribing  witnesses  be  not  requir- 
ed, is  controverted,  and  it  is  there  held  that 
as  witnesses  were  not  required  to  render 
valid  a  holographic  will,  an  unsigned  attesta- 
tion clause  did  not  affect  the  validity  of  the 
will,  nor  constitute  any  obstacle  to  Its  proba- 
tion. There  are  some  other  decisions  to  the 
same  effect  cited  in  a  note  to  the  text  just 
referred  to  In  the  Encyclopedia.  The  Vir- 
ginia case  presents  with  considerable  force 
the  argument  that,  when  a  person  has  done 
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all  that  is  required  by  a  statute  governing 
the  sabject  to  constitute  a  valid  will,  the 
fact  that  be  may,  on  account  of  a  misap> 
prehension  of  law,  intend  to  have  something 
else  done,  can  have  no  effect  in  determining 
the  validity  tof  the  instrument.  In  other 
words,  that  an  Intention  to  do  more  than  the 
law  requires  will  not  render  nugatory  full 
performance  of  all  legal  requirements.  That 
argument,  applied  ta  this  case,  would  run  aa 
follows:  Our  statute  dispenses  with  sub- 
scribing witnesses  when  the  will  is  written 
entirely  by  the  testator.  Therefore  when  Dr. 
Briggs  finished  writing  the  instrument  under 
consideration  and  signed  his  name  to  it,  it 
became  his  valid  will  that  very  instant,  and 
nothing  thereafter  done  by  him  short  of  revo- 
cation could  affect  its  legal  status.  There 
is  much  force  in  that  argument,  but  the 
numerical  weight  of  authority  seems  to  be 
against  It.  We  do  pot  regard  it  as  necessary 
to  determine  which  line  of  decisions  are  cor- 
rect, because,  If  the  one  relied  on  in  support 
of  the  Judgment  In  this  case  be  correct,  we 
think  It  must  be  held  that  the  presumption 
arising  from  the  unsigned  attestation  clause 
was  overcome  by  the  testimony  of  two  dis- 
interested witnesses,  both  of  whom  testified 
that  not  very  long  before  his  death  Dr. 
Briggs  told  them  that  he  had  willed  all  of 
his  property  to  Mrs.  Ainsworth.  The  fact 
that  the  last  will  was  found  in  a  less  secure 
place  than  the  one  written  years  before  Is  of 
little  importance  In  determining  Its  validity. 
Unlike  deeds,  delivery  is  not  essential  to  the 
execution  or  validity  of  a  will,  and,  when  an 
Instrument  has  been  executed  in  such  man- 
ner as  to  constitute  a  valid  will,  It  remains 
such  will  until  revoked  by  the  making  of  a 
subsequent  will,  or  by  the  testator's  destroy- 
ing, canceling,  or  obliterating  the  same,  or 
causing  it  to  be  done  in  his  presence.  Rev. 
St  1885.  art  5337. 

The  Instrument  under  consideration  was 
found  In  possession  of  the  deceased.  It  was 
wholly  written  by  him,  and  two  disinterested 
witnesses  testified  that  he  told  them  that  he 
had  willed  all  of  his  property  to  Mrs.  Ains- 
worth, the  beneficiary  named  In  that  instru- 
ment This  being  the  case,  should  it  be  re- 
jected and  disallowed  as  the  last  will  of  the 
testator,  merely  because  after  he  had  signed 
it  he  wrote  the  word  "Witness,"  and  did  not 
procure  any  one  to  sign  it  as  a  witness?  We 
think  not  and  hold  that  the  court  was  not 
Justified,  upon  the  ground  referred  to,  in  re- 
fusing to  probate  that  Instrument. 

Nor  can  the  Judgment  of  the  trial  court 
be  sustained  on  account  of  the  clause  in  the 
will  relating  to  its  Inclosure  in  an  envelope 
and  demanding  that  the  will  be  kept  secret 
That  clause  is  inartistically  framed,  and  is. 
In  some  respects,  mysterious,  if  not  doubt- 
ful. It  demands  secrecy,  but  does  not  indi- 
cate upon  whom  the  demand  was  laid.  It 
must  have  been  written  with  the  intention  of 
Inclosing  the  document  io  a  sealed  envelope, 
but  it  fixes  no  i)enalt7,  except  for  opening 


or  mutilating  the  envelope.  It  whs  not 
shown  that  it  was  ever  in  fact  Inclosed  in  an 
envelope,  and  it  was  shown  that  neither  Mrs. 
Ainsworth  nor  her  husband  had  any  knowl- 
edge of  the  existence  of  the  instrument  until 
it  was  found  after  the  death  of  Dr.  Briggs. 
It  does  not  render  the  validity  of  the  will 
conditional  upon  any  person's  keeping  a 
knowledge  of  the  will  secret,  or  upon  the 
will's  being  found  after  bis  death  in  a  sealed 
envelope,  and  the  only  condition  prescribed 
as  an  avoidance  is,  as  before  said,  opening 
or  tampering  with  the  envelope  In  which  the 
testator  seems  to  have  intended  to  Inclose 
the  Instrument  However,  while  it  Is  stated 
that  in  that  event  "this  will  and  testament 
will  be  of  no  force  and  effect  in  law,"  that 
statement  is  followed  Immediately  by  this 
language:  'And  that  the  property  of  all 
kinds  belonging  to  me  will  I>e  the  property 
of  my  brother,  George  D.  Briggs,  of  Galves- 
ton, Texas."  While  the  first  clause  Just 
quoted,  if  it  stood  alone,  might  render  the 
will  conditional,  the  other  clause  quoted 
shows  that  It  was  merely  the  testator's  in- 
tention to  render  the  bequest  to  Mrs.  Ains- 
worth conditional  and  subject  to  forfeiture, 
in  the  event  of  the  envelope's  being  opened 
or  mutilated;  and  that  upon  the  happening 
of  such  event,  the  bequest  to  Mrs.  Ainsworth 
should  be  shifted  and  go  to  the  testator's 
brother,  George,  and  this  by  force  of  the  In- 
strument itself.  Such  being  the  case,  the 
validity  of  the  will  xmder  consideration  Is 
not  affected  by  the  clause  referring  to  th« 
envelope  in  which  it  was  intended  to  inclose 
the  will.  The  will  under  consideration  de- 
vised all  of  the  testator's  property  either  to 
Mrs.  Ainsworth  or  to  his  brother,  George. 
The  testator  had  the  right  to  make  bequests 
in  the  alternative,  and  the  fact  that  he  did 
so  can  afford  no  reason  for  not  probating 
the  will. 

In  determining  whether  or  not  an  Instru- 
ment should  be  probated  as  a  last  will,  the 
courts  are  not  required  to  construe  the  In- 
strument and  determine  the  rights  of  all 
parties  claiming  under  it  any  further  than 
is  necessary  In  order  to  determine  whether  or 
not  the  particular  instrument  constitutes  the 
laist  will  of  the  alleged  testator.  What  has 
Just  been  said  disposes  of  the  contention  that 
the  will  itself  is  contingent  or  conditional, 
on  account  of  the  clause  reading  "In  con- 
sideration of  this  last  will  and  testament  to 
Mrs.  Jane  Ainsworth,  she  Is  to  attend  and 
care  for  me  In  sickness,  faithfully,  or  if  dis- 
abled by  any  other  cause."  We  express  no 
opinion  as  to  whether  the  language  referred 
to  was  intended  to  make  the  bequest  to  Mrs. 
Ainsworth '  contingent  upon  the  performance 
of  certain  things  by  her.  A  conditional  be- 
quest does  not  affect  the  validity  of  a  will 
in  such  manner  as  to  prevent  its  probate. 
Such  clauses  affect  only  the  particular  be- 
quests to  which  they  relate,  and  their  con- 
struction and  the  rights  of  the  parties  under 
such  clauses  are  not  involved  until  after  the 
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will  has  been  probated,  and  the  court  enters 
upon  the  duty  of  awarding  tbe  estate  to  the 
devlseea  In  accordance  with  the  terms  of  the 
will. 

Upon  the  undisputed  facts  contained  In  the 
record,  onr  conclnslon  Is  that  tbe  last  will 
made  by'  Dr.  Brlggs,  dated  March  1,  1904, 
should  have  been  admitted  to  probate;  and 
therefore  the  Judgment  will  be  reversed,  and 
cause  remanded,  with  instructions  to  the 
district  court  to  render  judgment  to  that  ef- 
fect. 

Reversed  and  remanded. 


GRIFFITH  T.  MISSOURI,  K.  ft  T.  RT.  CO. 
OF  TEXAS. 

(Conrt   of  GItU   Appeals    of   Texas.      Jan.   8. 
1906.    On  Rehearing,  March  18,  1908.) 

1.  BzECunoN  —  iHJTJHOxiou— CosT»— Pliad- 

INO. 

A  petition  to  enjoin  execution  for  costs  al- 
leged that  of  the  coets  itemized  in  the  bill  a  cer- 
tain sum  was  due  by  tbe  petitioner,  which  sum 
It  had  caused  to  be  paid,  as  would  fully  appear 
from  the  feebook  of  the  clerk  of  tbe  court ;  that 
petitioner  was  informed  and  believed  that  it 
owed  no  further  costs;  that  of  the  bill  sought 
to  be  collected  there  had  been  paid,  by  petition- 
er, on  the  total  amount,  a  specified  sum,  being 
all  the  costs  recoverable  of  the  petitioner ;  that 
it  had  fully  paid  the  principal  sum  and  Interest 
due  on  the  judgment,  and  all  costs  for  which 
it  was  legally  luible ;  and  that  it  owed  nothing 
further  thereon,  and  further  that,  if  it  was 
found  that  petitioner  owed  more  than  it  had  al- 
ready paid,  it  was  ready  and  willing  to  pay  it, 
but,  should  it  appear  that  it  had  paid  more  than 
it  should,  then  it  asked  for  relief.  Held  to  suffi- 
ciently allege  that  all  the  costs  were  paid,  or  a 
Willingness  and  readiness  to  pay  any  balance 
remaining  unpaid. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Eixecution,  {  625.] 

2.  SAMB— LlMITATIOHS. 

A  petition  by  a  railroad  company  to  enjoin 
execution  for  costs,  alleging  that  another  compa- 
ny was  a  party  to  the  original  suit,  and  that 
Judgment  was  rendered  in  its  favor  against  de- 
fendant (plaintiff  in  the  original  suit),  and  that 
he  was  seeking  to  compel  petitioner  to  pay  the 
costs  incurred  by  him  in  suing  such  other  com- 
pany, shows  that  the  injunction  is  sought  "for 
some  equitable  matter  or  defense  arising  after 
the  rendition  of  such  judgment,"  under  the 
terms  of  Rev.  St  1885,  art.  2991,  excepting  such 
an  injunction  from  the  limitation  of  one  year 
from  rendition  of  judgment,  as  to  Injunctions  to 
stay  execution. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Execution,  i  624.] 

8.  Appxal— Rcvisw— Habicless  Ebbob. 

In  a  suit  to  enjoin  execution,  the  refusal 
of  tbe  court  to  sustain  an  exception  to  that  part 
of  the  petition  setting  up  an  unwarranted 
ground  uierefor,  is  without  prejudice,  where 
there  were  other  grounds  on  which  injunction 
was  properly  granted. 

SEJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  8,  Appeal  and  Error,  U  4098-4105.] 

4.  ExECxmon  —  Injunction— Costs— Plkao- 
ino. 

In  a  suit  to  enjoin  execution  for  costs,  mat- 
ters In  the  answer  referring  to  the  conduct  of 
the  jury,  and  other  matters  occurring  on  the 
trial  in  the  original  cause,  were  properly  strick- 
en out,  as  Immaterial  to  the  issues. 


B.  Costs— AwABD—CoNBTBUcrioH—ExTKHT  or 

Person's  Liabiutt. 

A  judgment  assessed  "all  costs  of  suit  here- 
in expended"  sgainat  the  defeated  defendant, 
but,  immediately  following,  it  was  further  ad- 
judged that  a  successful  codefendant  should  po 
hence  witiioot  day,  and  recover  from  plaintiff 
its  costs  therein  expended.  Held,  that  it  did 
not  contemplate  that  the  defeated  defendant 
should  pay  the  costs  assessed  against  plaintiff 
in  addition  to  the  other  costs  of  suit,  the  law 
allowing  a  successful  party  to  recover  all  costs 
incurred,  by  reason  of  the  suit,  against -Iiis  de- 
feated adversary,  but  not  the  costs  incurred  by 
reason  of  some  other  adversary  successfiU 
against  him. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  IS,  Costs,  U  384,  383.] 

6.  Sauh:— Items— Pbocbeoinqb  to  Takk  Dep- 
osition b. 

Where  a  party  filed  interrogatories  to  wit- 
nesses, and  had  them  crossed,  but  did  not  take 
the  depositions,  be  was  properly  assessed  with 
the  costs  of  such  proceeding. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Costs,  {  599.] 

7.  Same— AwABi>— CoMSTBUonoR. 

Where  it  was  decreed  that  plaintiff  should 
"recover  of  and  from  all  the  defendants  all  costs 
incurred  in  this  suit,"  there  is  no  basis  for  a 
claim  that  the  court  assessed  costs  incurred  by 
reason  of  making  certain  persons  parties. 

Appeal  from  District  Court,  Wilson  Coon- 
tj;  E.  A.  Stevens,  Judge. 

Injunction  by  the  Missouri,  Kansas  ft  Tex- 
as Railway  Company  of  Texas  against  John 
Griffith  and  others.  Judgment  for  piaintUC; 
and  defendant  Griffith  appeals.    Affirmed. 

Cocke  ft  Cocke,  for  appellant 

FLY,  J.  This  is  a  suit  brought  by  appellee 
to  enjoin  the  levy  of  a  writ  of  execution  for 
costs,  issued  out  of  the  district  court  of  Wil- 
son county,  by  virtue  of  a  judgment  in  a  suit 
styled  "John  Griffith  v.  San  Antonio  ft  Ar- 
ansas Pass  Railway  Co.  et  al."  A  tempo- 
rary writ  of  injunction  was  granted,  restrain- 
ing appellant,  his  attorney,  and  the  sheriff  of 
Bexar  county,  and  others,  from  enforcing  tbe 
collection  of  costs  under  the  execution.  Tbo 
cause  was  tried  on  tbe  second  amended  peti- 
tion of  appellee,  the  disclaimer  of  the  at- 
torney and  sheriff,  and  the  first  amended  an- 
swer of  appellant.  The  court  on  final  hearing 
Iterpetuated  tbe  injunction,  and  further  found 
as  follows:  "The  court  further  finds  that  In 
the  cause  of  John  Griffith  T.  San  Antonio  ft 
Aransas  Pass  Railway  Company  and  tbe 
Missouri,  Kansas  &  Texas  Railway  Company, 
being  No.  1,444  on  the  docket  of  this  court, 
the  plaintiff  recovered  a  Judgment  against 
the  defendant  the  Missouri,  Kansas  ft  Texas 
Rallwtor  Company  for  $970  with  six  per  cent, 
interest  thereon,  together  with  all  costs  of 
suit,  and  In  favor  of  the  San  Antonio  ft  Ar- 
ansas Pass  Railway  Company,  that  it  go 
hence  without  day,  and  recover  of  and  from 
the  plaintiff,  John  Griffith,  its  costs  herein  ex- 
pended, snd  that  the  said  Missouri,  Kansas 
&  Texas  Railway  Company  has  paid  the  said 
John  Griffith  tbe  amount  of  said  Judgment 
and  interest,  and  has  paid  tbe  sum  of  $23.'>.69 
upon  the  costs  incurred  in  said  cause.    Tbe 
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court  further  finds,  and  it  Is  therefore  bo 
ordered  and  decreed,  that  under  the  Judg- 
ment In  said  cause  No.  1,444  the  Missouri, 
Kansas  k  Texas  Railway  Company  should 
pay  all  coats  incurred  therein,  by  Itself,  in  its 
own  defense.  Including  one-half  of  the  costs 
Incurred  In  the  common  defense  of  said  two 
railway  companies,  wlilch  Includes  all  dep- 
ositions taken  by  both  defendants,  and 
copies  and  process  thereon,  and  those  in- 
curred by  John  Griffith  In  his  prosecution  of 
said  cause,  except  as  may  be  herein  stated, 
and  that  the  said  Jolm  Griffith  should  pay 
all  costs  therein  incurred  In  the  defense  of 
said  canse  of  the  San  Antonio  &•  Aransas 
Pass  Railway  Ck>mpany,  Including  one-half 
of  the  said  costs  Incurred  In  the  common  de- 
fense of  said  two  railway  companies,  as  well 
as  all  costs  of  the  Issuance  and  return  of  the 
execution  complained  of  In  this  cause.  It 
further  appearing  to  the  court  that  the  de- 
fendant the  Missouri,  Kansas  &  Texas  Rail- 
way Company  in  said  cause  No.  1,444,  has 
I>ald  on  said  costs  the  sum  of  $235.69,  it  is  or- 
dered that  the  said  Missouri,  Kansas  &  Texas 
Railway  Company  shall  have  credit  upon 
the  cost  adjudged  against  it  for  said  amount. 
It  is  further  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  plaintiff  herein, 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany, do  have  and  recover  of  and  from  all 
the  defendants  all  costs  incurred  in  this  suit. 
It  farther  appearing  to  the  court  from  the 
cost  bill  prepared  by  the  clerk  of  this  court 
under  the  direction  of  the  court  in  cause  No. 
1,444  that  the  sum  of  $142.81  ^^  is  legally 
chargeable  against  plaintiff,  John  Griffith, 
in  said  cause  No.  1,444,  and  the  sum  of 
$323.82%  is  legally  chargeable  against  defend- 
ant Missouri,  Kansas  &  Texas  Railway  Com- 
pany in  said  cause  No.  1,444,  it  is  therefore 
farther  ordered,  adjudged,  and  decreed  by  the 
court  that  said  John  Griffith  do  have  and  re- 
cover of  and  from  the  said  Missouri,  Kansas 
le  Texas  Railway  Company,  a  private  cor- 
poration, the  sum  of  $^.82i^,  allowing  flie 
credits  aforesaid,  for  which  balance  let  ex- 
ecution issue.  It  Is  farther  ordered  and  de- 
creed by  the  court  that  the  plaintiff  herein, 
the  Missouri,  Kansas. &  Texas  Railway  Com- 
pany, a  private  corporation,  do  have  and  re- 
cover of  and  from  the  defendant,  John  Grif- 
fith, the  said  sum  of  $142.81 1^,  less  any  cred- 
its shown  by  the  clerk's  feebook  he  may  be 
entitled  to,  for  which  balance  let  execution 
issae."  The  findings  of  fact  contained  In 
the  decree  will  be  adopted  by  this  court 

The  first  assignment  presents  as  error  the 
action  of  the  court  in  overruling  the  general 
demurrer,  and  the  second  and  third  assign- 
ments complain  of  the  refusal  to  sustain 
certain  special  exceptions.  All  of  them  seem 
to  be  based  on  the  claim  that  the  petition 
failed  to  allege  that  all  of  the  costs  were 
paid,  or  a  willingness  and  readiness  to  pay 
any  balance  remaining  unpaid.  The  assign- 
ments are  folly  answered  by  the  following 
allegations  in   the  petition:    "That  of  the 


said  costs  so  itemized  in  said  bill  of  costs 
the  further  sum  of  $113.59  was  due  and  ow- 
ing by  your  petitioner  under  said  Judgment, 
which  said  sum  this  petitioner  has  caused  to 
be  paid,  as  will  fully  appear  from  the  feebook 
of  said  clerk  of  the  district  court  of  Wilson 
county,  and  Is  no  longer  due  or  payable  to 
said  Griffith  or  any  one  else,  and  constituted 
the  balance  due  by  your  petitioner,  and  that 
this  petitioner  Is  Informed  and  believes  that 
It  owes  no  farther  costs  in  said  cause  No. 
1,444.  •  •  •  This  petitioner  further  al- 
leges that  of  said  bill  of  costs  so  sought  to 
be  collected  of  your  petitioner  there  has 
been  paid  by  this  plaintiff  on  said  total 
amount  of  $475.63  the  full  sum  of  $235.69, 
being  all  the  costs  recoverable  of  your  peti- 
tioner. •  •  •  That  your  petitioner  has 
fully  paid  off  and  discharged  the  principal 
sum  and  Interest  due  on  said  Judgment,  and 
all  costs  for  which  It  is  legally  liable  under 
same,  and  that  It  owes  nothing  further  there- 
on. •  •  •  Your  petitioner  further  shows 
that,  if  It  should  be  found  that  it  owes  more 
of  said  costs  than  It  has  already  paid,  it 
is  ready  and  willing  to  pay  same;  but, 
should  It  appear  that  It  has  paid  more  than  It 
should  have  paid,  then  It  asks  for  proper  re- 
lief Id  the  premises." 

The  contention,  put  forth  In  the  fourth 
assignment  of  error,  that  the  execution  could 
not  be  enjoined  because  it  was  issued  more 
than  one  year  after  the  rendition  of  Judg- 
ment is  untenable,  and  cannot  be  sustained. 
The  petition  shows  that  the  injunction  is 
sought,  "for  some  equitable  matter  or  de- 
fense arising  after  the  rendition  of  sach 
Judgment,"  under  the  term  of  the  statute. 
Article  2991,  Rev.  St.  1895.  It  Is  clearly 
alleged  that  the  San  Antonio  &  Aransas 
Pass  Railway  Company  was  a  party  to  the 
suit,  and  that  Judgment  was  rendered  in 
Its  favor  for  its  costs  against  appellant,  and 
that  be  was  seeking  to  compel  appellee  to 
pay  the  costs  incurred  by  him  in  suing  the 
San  Antonio  &  Aransas  Pass  Railway  Com- 
pany. Oegg  T.  Vamell,  18  Tex.  294;  Easley 
V.  Bledsoe,  59  Tex.  488. 

If  it  he  admitted  that  the  failure  to  first 
Issue  an  execution  to  the  county  in  which 
the  Judgment  was  rendered  is  a  mere  irregu- 
larity which  would  not  sustain  an  injunction, 
still  the  refusal  of  the  court  to  sustain  an 
exception  to  that  of  the  petition  setting  it 
up  as  a  ground  for  injunction  could  not 
have  prejudiced  appellant,  because  there 
were  other  grounds  on  which  the  injunction 
was  properly  granted. 

The  matters  set  out  In  several  paragraphs 
in  appellant's  answer,  to  which  exceptions 
were  sustained  in  reference  to  the  conduct 
of  a  Jury  and  other  matters  occurring  on 
the  trial  in  the  original  cause,  had  no  con- 
ceivable bearing  on  the  Issues  In  this  case, 
and  were  properly  stricken  out 

While  the  Judgment  in  the  original  cause 
assessed  "all  costs  of  suit  herein  expended" 
against  appellee,  we  think  the  court  properly 
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taeld  that  It  was  not  Intended  to  Include  costs 
Incurred  by  the  plaintiff  in  that  suit  in  bring- 
ing the  San  Antonio  &  Aransas  Pass  Ball- 
way  Company  Into  it  We  think  that  is  ap- 
parent when  it  appears  that,  inunediately 
following  the  judgment  for  costs  against  the 
appellee  herein,  "it  is  further  ordered,  ad- 
judged, and  decreed  by  the  court  that  the 
defendant,  the  San  Antonio  &  Aransas  Pass 
Railway  Company,  go  hence  without  Say, 
and  recover  of  and  from  the  plaintiff  its 
costs  herein  expended."  It  Is  clear  that  it 
was  not  contemplated  tliat  appellee  should 
pay  the  costs  assessed  against  appellant  in 
addition  to  the  other  costs  of  the  suit  The 
law  allows  the  successful  party  to  recover 
all  costs  incurred,  by  reason  of  the  suit, 
against  his  defeated  adversary,  but  not  the 
costs  Incurred  by  reason  of  some  other  ad- 
versary against  whom  he  was  not  success- 
ful. 

The  ninth  asssigmnent  of  error  complains 
of  the  action  of  the  court  in  rendering  judg- 
ment for  appellee  for  costs  incurred  by  It 
In  taking  depositions.  There  is  nothing  in 
the  statement  that  shows  that  the  court 
rendered  any  such  judgment,  and  a  reference 
to  the  record  shows  that  no  such  judgment 
was  rendered.  The  judgment  was  that  ap- 
pellee "should  pay  all  costs  jncurred  therein 
by  itself  in  its  own  defense,  including  one- 
half  of  the  costs  Incurred  in  the  common  de- 
fense of  said  two  railway  companies,  which 
includes  all  depositions  taken  by  both  de- 
fendants, and  copies  and  process  thereon, 
and  those  incurred  by  John  Griffith  in  his 
prosecution  of  said  cause." 

The  proposition  under  the  tenth  assign- 
ment of  error  has  no  connection  with  it,  and 
there  is  no  statement  from  which  this  court 
can  verify  the  matters  therein  set  forth. 
The  part  of  the  record  to  which  the  court 
is  referred  does  not  indicate  what  railroad 
took  the  depositions  of  Overstreet,  and  it 
appears  that  appellant  filed  interrogatories 
to  Forshea,  Lee,  and  Thomas  and  Charles 
Kelley,  and  had  them  crossed,  but  did  not 
take  the  depositions.  He  was  properly  as- 
sessed with  costs  of  that  proceeding. 

The  court  did  not  assess  the  costs  of  the 
suit  incurred  by  reason  of  making  E.  B. 
Cocke  and  John  Tobin  parties,  as  claimed 
by  appellant  in  his  eleventh  assignment; 
but  it  ,was  decreed  that  appellee  "recover  of 
and  from  all  the  defendants  all  costs  incur- 
red in  this  suit"  The  other  defendants  are 
not  objecting  to  the  judgment,  and  appellant 
has  no  ground  for  objection. 

The  judgment  is  affirmed. 

On  Motion  for  Rehearing. 

While  the  terms  of  the  original  judgment 
may  be  doubtful,  and  to  some  extent  con- 
tradictory, the  same  court  that  rendered  that 
judgment  has  construed  its  meaning,  and  he, 
it  would  seem,  should  understand  what  was 
intended  by  It  The  construction  he  placed 
upon  it  is  also  a  reasonable  and  just  one. 


and  we  do  not  feel  that  this  court  is  In  a 
better  i)osltion  to  give  a  fair  Interpretation 
to  the  original  judgment  than  the  judge  who 
rendered  it  He  ought  to  know  what  he 
intended  and  meant  in  a  judgment  rendered 
by  him. 
The  motion  is  overruled. 


SPRINGER  V.  COLI/INS  et  al. 

(Court  of  Civil  Appeals  of  Texas.     March  14, 

1908.) 

1.  CouBTS  —  Limited  Jubisdiction  —  Countt 
Court— TiTLB  to  Land. 

An  action  to  recover  $250,  the  value  of  tim- 
ber purchased  by  plaintiff,  and  removed  by  a. 
defendant  from  land  belongine  to  the  other  de- 
fendants, and  to  enjoin  defendants  from  cutting 
and  removing  any  more  timber,  does  not  involve 
the  title  to  land,  within  the  meaning  of  the 
Constitution  and  laws  giving  the  district  court 
exclusive  jurisdiction  of  actions  involving  the 
title  to  land,  nor  an  action  of  forcible  entry  and 
detainer,  although  in  plaintiff's  prayer  he  asked 
to  recover  possession  of  the  land,  but  was  with- 
in the  jurisdiction  of  the  county  court 

2.  Pleading — Deuukbeb— Pleadiko  Good  nt 
Pabt— RiOHT  OF  One  Defendant. 

Where  a  petition  against  three  defendants 
was  demurrable  by  two  defendants,  the  third 
cannot  take  exceptions  to  it  on  the  grounds 
which  render  it  demurrable  by  his  codefendanca 
on  failure  of  his  codefendants  to  demur. 

[Ed.  Note.— For  eases  in  point  see  Cent  Dig. 
vol.  3d,  Pleading,  |  467.] 

Appeal  from  Rockwall  County  Court;  H. 
M.  Wade,  Judge. 

Action  by  C.  W.  Springer  against  Will  S. 
Collins  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and 
remanded. 

T.  B.  Rldgell,  for  appellant 

TALBOT,  J.  Appellant  brought  this  suit 
to  recover  $260,  the  alleged  value  of  certain 
bols  d'arc  timber  cut  and  removed  by  appel- 
lee Collins  from  land  situated  In  Bockwall 
county,  and  to  enjoin  each  and  ail  of  the 
appellees  from  taking  and  appropriating  oth- 
er bols  d'arc  timber  standing  on  said  land 
and  alleged  to  be  worth  $250.  The  petition 
charges  that  plaintiff  and  the  defendants  T. 
D.  and  P.  G.  Isbell  reside  In  said  Rockwall 
county,  and  that  the  defendant  Collins  re- 
sides in  Dallas  county,  Tex.,  that  plaintiff 
purchased  the  timber  in  question  from  appel- 
lees T.  D.  and  P.  G.  Isbell  on  October  2, 
1906,  and  that  since  that  date  and  while 
plaintiff  was  In  possession  of  said  timl>er  the 
defendant  Collins  cut  and  appropriated  $250 
worth  of  it  The  petition  further  avers  that 
the  defendants  are  asserting  some  claim  of 
ownership  and  possession  of  the  timber  re- 
maining on  the  land,  and  that  the  plaintiff 
fears  that  they  will  appropriate  the  same  dur- 
ing the  pendency  of  this  suit;  that  the  de- 
fendant Collins  has  threatened  to  cut  and  re- 
move said  remaining  timber;  that  be  is  in- 
solvent, and  unless  restrained  will  execute  bis 
said  threat,  to  plalntUCi  Irreparable  injniy. 
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The  prayer  of  the  petition  Is  that.  If  plaintiff 
•  Is  not  entitled  to  recover  against  the  defend- 
ant Collins  for  the  timber  already  cut  and 
appropriated,  he  have  Judgment  against  the 
defendant  T.  D.  and  P.  O.  Isbell  for  the  value 
thereof,  and  that  a  writ  of  Injunction  be  Is- 
sued restraining  all  of  the  defendants  from 
cutting  and  removing  from  said  land  any  of 
the  timber  remaining  thereon  owned  by  the . 
plalntifC.  The  injunction  as  prayed  for  was 
Issued.  The  defendants  T.  D.  and  P.  G.  Is- 
bell answered  by  general  denial,  but  admitted 
the  purchase  and  ownership  of  the  timber  as 
alleged  by  plaintiff.  The  defendant  Ck>lllns 
pleaded  to  the  jurisdiction  of  the  court,  con- 
tending that  the  suit  put  in  issue  the  title  to 
the  land,  and  also  excepted  specially  to  the 
petition.  He  also  pleaded  a  general  denial, 
and  specially  that  he  purchased  the  timber  in 
controversy  from  his  codefendants  in  July, 
1904,  and  at  the  time  of  the  issuance  and 
service  of  the  writ  of  injunction  he  was  in 
possession  of  the  land.  The  plea  to  the  ju- 
risdiction of  the  court  was  sustained,  and 
the  injunction  dissolved  and  suit  dismissed. 
The  judgment  of  the  court  also  recites  that, 
"for  the  purpose  of  having  all  matters  passed 
upon,"  the  court  sustained  certain  of  defend- 
ant's exceptions.  From  the  judgment  of  the 
court,  the  plaintlfC  Springer  has  appealed. 
That  the  trial  judge  erred  in  holding  that 
the  county  court  had  no  jurisdiction  to  hear 
and  determine  the  matters  put  in  Issue  by 
the  pleadings  we  think  there  can  be  no  doubt 
The  suit  was  clearly  one  for  the  recovery  of 
an  amount  within  the  Jurisdiction  of  the 
court,  and  to  obtain  relief  by  Injunction, 
which  the  court  in  the  exercise  of  the  powers 
conferred  upon  it  had  the  right  to  grant.  The 
suit  was  neither  one  for  the  trial  of  title 
to  land,  nor  was  It  an  action  of  forcible  entry 
and  detainer  as  is  contended  by  appellee  Col- 
lins. Plaintiff's  petition  alleged  a  purchase 
of  the  timber  from  T.  D.  and  P.  G.  Isbell, 
and  that  appellee  Collins  had  cut  and  appro- 
priated to  his  own  use  $250  worth  of  it,  for 
which  he  asked  a  personal  judgment  It 
was  further  alleged  that  appellee  threatened 
to  cut  and  remove  from  the  land  the  remain- 
ing timber  standing  thereon,  charged  that  he 
was  insolvent,  and  prayed  that  he  be  re- 
strained from  doing  so.  It  was  clearly  with- 
in the  power  and  jurisdiction  of  the  court  to 
hear  and  determine- appellant's  right  to. the 
relief  here  invoked.  Appellant  in  no  sense 
songht  to  recover  the  timber  growing  on  the 
land,  and  the  mere  prayer  that  appellant  re- 
cover possession  of  the  land  could  not  have 
the  effect  to  change  the  character  and  ob- 
ject of  the  suit,  so  unmistakably  shown  by 
all  the  allegations,  into  one  of  forcible  entry 
and  detainer.  Such  prayer  could  not  be 
granted,  and  should  be  ignored  as  immaterial 
and  of  no  consequence.  That  the  title  to  the 
land  from  which  the  timber  was  taken  and 


threatened  to  be  taken  was  not  put  in  issue  in 
the  sense  contemplated  by  the  Constitution 
and  laws  of  this  state  giving  the  district  court 
exclusive  Jurisdiction  of  such  suits  is  very 
clear.  In  the  case  of  City  of  Victoria  v. 
Schott,  9  Tex.  Civ.  App.  332,  29  S.  W.  681,  it 
is  said  that,  "the  two  expressions,  'for  the 
trial  of  the  title  to  land,'  or  'for  the  recovery 
of  land,'  used  in  the  Constitution  in  defining 
the  Jurisdiction  of  the  district  and  county 
courts,  are  evidently  intended  to  convey  the 
same  meaning,  and  have  reference  to  cases 
where  the  title  to  land  is  to  be  determined 
or  its  recovery  had  by  the  Judgment  sought 
In  actions  for  debt  or  damages,  in  amounts 
within  the  jurisdiction  of  the  county  courts 
the  right  of  recovery  may  depend  upon  the 
title  to  land.  The  court,  having  the  power 
expressly  given  to  determine  such  right  to 
recover,  must  decide  all  questions  of  law  and 
fact  upon  which  its  determination  depends. 
Thus  the  question  of  title  comes  incidentally 
into  the  case,  and  must  be  decided  before 
the  court  can  render  judgment  settling  the 
claOns  in  dispute.  But  in  doing  so  it  does 
not  adjudicate  or  settle  the  title  to  the  land, 
nor  the  right  to  recover  it,  but  simply  de- 
termines that  the  plaintiff  is  or  is  not  en- 
titled to  recover  the  thing  sued  for  within 
the  jurisdiction."  See,  also,  Melvin  v.  Chan- 
ey,  8  Tex.  Civ.  App.  252,  28  S.  W.  '241. 
There  is  less  reason,  however,  to  suppose  that 
the  present  case  Is  one  "for  the  trial  of  title 
to  land"  than  In  the  case  cited.  Here,  aa 
shown  by  the  pleadings,  the  title  to  the  land 
is  practically  admitted  by  both  parties  to  be 
in  the  appellees  T.  D.  and  P.  G.  Isbell,  and 
appellant  and  api)ellee  Collins  are  setting  up 
adverse  claims  to  the  timber  in  question  by 
purchase  from  them.  Appellant  alleges  that 
he  purchased  the  timber  from  the  Isbells  In 
1906,  and  appellee  avers  in  his  answer  that 
he  bought  it  from  them  in  1904,  and  these 
alleged  conflicting  claims  present,  it  seems, 
the  main  issue  in  the  case. 

With  respect  to  the  court's  action  upon  the 
special  exceptions  urged  to  appellant's  peti- 
tion by  appellee  Collins,  it  la  sufficient  to  say 
that  in  our  opinion  none  of  them  ought  to 
have  been  sustained.  The  allegations  of  the 
appellant's  petition  were  insufficient  to  show 
any  cause  of  action  against  T.  D.  and  P.  G. 
Isbell,  or  either  of  them.  No  facts  were  al- 
leged showing  any  participation  by  them  in 
the  alleged  trespass  in  cutting  and  removing 
the  timber  from  the  land,  or  liability  for  its 
value  in  any  event,  and,  had  a  general  de- 
murrer been  urged  by  them,  it  should  have 
been  sustained.  Such  demurrer,  however, 
was  not  urged  by  the  Isbells,  and  the  insuffi- 
ciency of  the  petition  as  to  them  was  of  no 
concern  to  appellee  Collins,  and  he  could  not 
take  advantage  of  it 

The  judgment  !■  reversed,  and  the  cause 
remanded. 
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GARRETT  r.  GALVESTON,  H.  4  S.  A.  BY. 
CO. 

(Court  of  Civil  Appeals  of  Texas.     March  4, 
1908.) 

Vbnub  —  Plea   of   Pbivilkgb  —  Waiver    of 

BlOHT— GONTINTTAnCB. 

A  plea  of  privilege  to  be  sued  in  another 
coTinty  was  filed  on  appearance  day,  and  de- 
fendant aaked  that  the  hearing  be  postponed 
to  another  day  of  the  term.  Afterwards,  with- 
out defendant's  knowledge,  the  cause  was  set 
for  hearing  on  a  certain  date,  and  the  setting 
published  under  the  proper  number  and  plain- 
tiff's name  was  correct,  but  the  name  of  another 
defendant  was  given.  No  notice  was  given  de- 
fendant, and  It  was  misled  by  the  pnblication. 
When  the  case  was  called,  defendant^  attorneys 
were  engaged  in  the  trial  of  another  case,  and 
the  case  was  continued  over  the  term.  Held, 
that  the  continuance  was  without  prejudice  to 
defendant's  right  to  urge  its  plea  of  privilege. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  48,  Venue,  |  49.] 

Appeal  from  District  Court,  Bexar  County ; 
J.  Ii.  Camp,  Jndg& 

Action  by  John  Garrett  against  the  Gal- 
veston, Harrlsburg  &  San  Antonio  Railway 
Company.  A  plea  of  privilege  to  be  sued  in 
another  count?  was  sustained,  and  plaintiff 
appealed.    Affirmed. 

C.  A.  Davles,  for  appellant  Baker,  Botts, 
Parker  &  Garwood,  Newton  &  Ward,  and 
W.  B.  Teagarden,  for  appellee. 

FLT,  J.  Appellant  sued  to  recover  dam- 
ages arising  from  personal  Injuries  alleged 
to  have  been  sustained  through  the  negli- 
gence of  appellee.  The  court  sustained  a 
plea  of  privilege  to  be  sued  in  Ft.  Bend 
county,  where  the  injuries  were  Inflicted, 
and  through  which  the  railroad  of  appellee 
extends  and  where  it  has  an  agent,  and  in 
which  appellant  at  the  time  resided.  The 
plea  of  privilege  was  properly  sustained, 
unless  It  was  waived  by  a  failure  to  have 
action  taken  on  it  at  the  April  term,  1907, 
of  the  district  court,  at  which  it  was  filed. 
Gen.  Laws  1901,  p.  31,  c.  27.  The  only  con- 
tention of  appellant  is  that  the  plea  of  priv- 
ilege was  waived  by  a  failure  to  have  it 
determined  at  the  term  of  court  at  which 
it  was  filed. 

It  appears  from  the  statement  of  facts 
that  the  case  was  an  appearance  case  at  the 
April  term  of  the  district  court  in  1907, 
which  expired  on  June  2,  1907.  On  appear- 
ance day  of  the  April  term  appellee  filed 
its  plea  of  privilege,  called  the  court's  at- 
tention to  it,  and  asked  that  it  be  postponed 
to  another  day  of  the  term  when  the  issues 
of  fact  might  be  submitted,  as  the  condition 
of  tiie  docket  was  such  that  it  could  not  be 
taken  up  at  that  time.  Afterwards,  without 
the  knowledge  of  appellee,  the  cause  was 
set  down  for  hearing  on  Hay  27th,  but 
through  a  mistake  the  setting  was  published 
under  the  proper  number,  but  under  the 
style  of  "Garrett  v.  Gulf  Reflring  Co.,"  and' 
was  so  posted  by  the  clerk  on  the  bulletin 


board  in  the  courtroom.  Appellee  had  no 
notice  of  the  setting,  and  was  misled  by  the 
published  notice  and  by  the  official  bnlletlii 
of  the  clerk.  When  the  cause  was  called  for 
trial  on  May  27th,  the  attorneys  of  appellee 
were  engaged  in  the  trial  of  another  cause 
in  the  Fifty-Seventh  district  court,  which 
was  being  held  in  the  same  courthouse  that 
the  court  in  which  this  cause  was  i)ending 
was  sitting,  and  the  attorney  for  appellant 
stated  that  another  case  against  appellee 
had  been  continued  on  account  of  its  at- 
torneys being  engaged,  and  that  he  presumed 
that  this  case  would  on  the  same  account  go 
over  also,  and  the  cause  was  continued  by 
the  court.  When  the  cause  was  called  at 
the  succeeding  term,  the  attorney  for  ap- 
pellant stated  in  the  presence  of  the  court 
"that  he  had  been  watching  for  that  op- 
portunity to  catch  defendant's  attorneys,  and 
caught  them,  and  that  it  was  just  the  ad- 
vantage he  was  seeking,  and  got  that  contin- 
uance, so  as  to  prevent  a  hearing  of  this 
plea."  It  was  stated  by  counsel  for  appellee 
"that  there  was  no  intention  on  the  part 
of  the  defendant  to  waive  this  plea,  but  its 
Intention  was  to  Insist  upon  it  on  that  occa- 
sion. If  they  had  known  that  this  case  was 
on  that  setting,  they  would  have  been  pres- 
ent and  would  have  presented  it,  but  they 
were  misled,  and  did  not  know  until  it  was 
too  late."  The  case  was  not  called  again 
until  it  was  reached  in  its  regular  order,  and 
appellee's  attorneys  were  then  present  and 
asked  for  a  trial  on  the  plea,  but  it  was 
postponed  on  account  of  other  business.  When 
it  was  reached,  the  appellant's  exertions  to 
the  plea  of  privilege  were  overruled,  and 
the  plea  sustained.  The  cause  was  post- 
poned on  appearance  day  on  account  of  press 
of  business  to  another  day  of  the  term,  not 
named,  in  order  that  the  facts  might  be 
presented.  Appellee  complied  with  the  law 
in  demanding  a  hearing,  and  the  matter  was 
then  in  the  bands  of  the  court  to  be  con- 
tinued or  postponed  as  the  condition  cl  ttie 
docket  rendered  necessary.  Aldrldge  y. 
Webb,  92  Tex.  122,  46  S.  W.  224;  Watson  y. 
Mirlke,  26  Tex.  Civ.  App.  527,  61  S.  W.  538. 
Appellee  had  shown  Its  desire  to  press  its 
plea  of  privilege,  and  it  vnis  not  responsible 
for  the  continuance  nor  in  any  way  agreed 
to  it  That  continuance  was  either  pro- 
cured by  appellant  or  it  was  ordered  by  tbe 
court  without  the  knowledge  or  consent  of 
appellee  at  a  time  when  its  attorneys  were 
engaged  in  another  trial  in  the  same  build- 
ing. The  court  had  the  authority,  on  its  own 
motion,  or  at  the  instance  of  appellant,  to 
continue  the  cause,  but  such  continuance  did 
not  constitute  a  waiver  of  appellee's  rights 
under  its  plea  of  privilege.  Whatever  may 
have  been  the  intention  and  design  of  appel- 
lant in  asking  the  court  to  continue  the 
cause  on  account  of  the  enforced  absence  of 
counsel  for  appellee,  the  trial  judge  by  bis 
action  in  overruling  the  exceptions  to  the 
plea  of  privilege  showed  that  he  had  con- 
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tinned  tbe  cause  without  prejudice  to  tbe 
rights  of  appellee.    His  action  in  the  prem- 
tses  will  be  sustained. 
Tlie  Judgment  Is  aflBrmed. 


EL  PASO  A  8.  W.  R.  CO.  T.  POI^* 

(Court  of  Civil   Appeals   of  Texas.     Feb.   19^ 

1908.    Rehearins  Denied  March  26,  1908.) 

1.  Railsoaos— Ofbsatior— COIXUIORS— COR- 
TBIBUTOBT    NBGUGSRCX. 

Where  the  employes  on  a  train  of  one  rail- 
road company  which  ran  into  the  train  of  an- 
other company  at  a  crossing  took  no  precautions 
t*  prevent  tbe  collision,  tbe  fact  that  the  em- 

{>loy£s  on  the  train  which  was  run  into  saw  the 
ocMnotive  of  the  other  train  at  a  distance  of  16 
car  lengths  coming  towards  the  crossing,  and 
might  have  anticipated  that  such  train  would 
give  no  signals  and  would  cause  a  collision  if 
both  trains  continued  in  their  course,  did  not 
relieve  the  company  operating  the  other  train 
from  liability  for  injuries  to  an  employ^  on  the 
train  run  into ;  since  such  employ^  was  justified 
in  acting  on  the  theory  that  the  employes  of  the 
utber  train  would  act  with  some  regard  to  human 
life  and  property  rights,  and  that  tney  would  not 
recklessly  run  into  the  train  at  the  crossing. 

2.  Saioe  —  Mairixrarox  —  Ckossirq  Oiebb 

BAII.B0A08— PRECXDKRCK. 

In  the  absence  of  rules  relating  to  right  of 
precedence  between  trains  at  railroad  crossings, 
the  one  arriving  first  at  the  crossing  had  pre- 
cedence, though  the  trains  of  the  other  company 
had  previously  disregarded  rules  of  safety  in 
mnning  trains  across  the  tracks  of  ether  rail- 
roads without  any  warning  or  signal,  or  coming 
to  a  stop  to  ascertain  if  another  train  was  ap- 
proaching. 
8.  AppEAii— Objbctiorb  roB  Rbvibw— Sutfi- 

CIENCT. 

The  point  that  statements  by  a  person  in- 
jured in  a  railroad  collision  as  to  a  i>ain  in  his 
back  made  to  his  physician  while  in  the  pliysi- 
clan's  office  for  examination  and  treatment  were 
made  during  the  course  of  an  examination  ar- 
ranged for  the  purpose  of  making  the  declara- 
tion was  not  raised  by  an  objection  "that  the 
time  intervening  l>etween  the  accident  and  the 
occasion  of  the  complaint  was  too  remote,  and 
that  any  statement  that  the  plaintiff  may  have 
made  at  the  time  would  be  a  mere  self-serving 
declaraticm,  and  the  same  was  irrelevant,  imma- 
terial, and  incompetent." 

4.  BviDKNCB— Res  GestvB— Declabatiors  of 
Pebsor  Irjtjbed  —  Statements  to  Physi- 
cian. 

Statements  by  a  person  injured  in  a  rail- 
road collision  as  to  a  pain  in  the  back,  made  to 
his  physician  while  in  the  physician's  office  for 
examination  and  treatment  and  while  under 
the  physician's  care,  were  not  inadmissible  in  an 
action  for  the  injuries,  in  the  absence  of  a 
showing  that  the  examination  of  the  person  in- 
jured was  made  for  the  sole  purpose  of  furnish- 
ing the  phvslcian  with  information  on  which  to 
base  an  opinion  favorable  to  the  injured  party. 

[Bd.  Note.— For  cases  in  iioint,  see  Cent  Dig. 
vol.  20,  Evidence,  H  383-3fi7.] 

6.  Same— TiVE  of  Making. 

Statements  by  a  person  injured  made  to  his 

Shysician  while  under  treatment  were  not  ren- 
ered  inadmissible,  because  of  the  lapse  of  a 
long  time  between  the  accident  and  the  making 
ot  the  statements. 

rSd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  g{  383-387.] 

8.  BAII.B0AD8  —  OpERAHOR  —  COIXISIORS  — 
QUXSnORB  FOB  JUBT. 

Whether  the  negligent  custom  of  a  railroad 
eompany  in  passing  a  crossing  without  stopping 

*Wrlt  of  error  deniid  by  Supreme  Court 


or  giving  signals  of  its  approach  gave  them  the 
right  to  run  over  anything  that  impeded  the 
progress  of  its  trains  was  a  question  for  tbe 
jury,  in  an  action  against  such  railroad  for  in- 
juries received  in  a  collision  at  a  crossing. 

7.  Sake. 

Whether  or  not  an  employ^  of  a  railroad  in- 
jured at  a  crossing  by  another  train  colliding 
with  the  train  on  which  he  was  riding  was  neg- 
ligent in  remaining  at  his  post  of  duty  as  long 
as  he  did  held,  under  the  evidence,  a  question  for 
the  jury. 

8.  AFFEAI. —  ASBIONUENTa   OF   E^BOB— Neces- 

siTT  FOB  Review- Fdrdamentai.  Bbbob— 
Absdmftior   of  Facts  —  Questionb  fob 

JUBT. 

In  an  action  for  injuries  received  in  a  col- 
lision at  a  railroad  crossing,  the  action  of  the 
trial  court  in  assuming  in  one  charge  that  plain- 
tiff saw  the  approaching  locomotive  which  col- 
lided with  the  train  on  which  he  was  riding, 
and  leaving  it  to  be  found  as  a  matter  of  fact 
in  another  charge,  was  not  a  fundamental  er- 
ror, so  as  to  warrant  its,  consideration  on  ap- 
peal, though  not  assigned  as  error. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; J.  M.  Ooggln,  Judge. 

Action  by.H.  C.  Polk  against  tbe  BI  Paso 
&  Southwestern  Railroad  Company.  Ftem  a 
Judgment  for  plaintiff,  defendant  appeals. 
AfiSrmed. 

Patterson,  Buckler  &  Woodson,  for  appel- 
lant   Patterson  ft  Wallace,  for  appellee. 

FLY,  J.  This  Is  a  suit  instituted  by  appel- 
lee to  recover  damages  arising  from  personal 
Injuries  alleged  to  have  been  Inflicted  through 
tbe  negllgmce  of  appellant  Tte  cause  was 
tried  by  jury,  and  resulted  In  a  verdict  and 
judgment  for  appellee  for  $4,000,  of  which 
amount  $2,000  were  remitted  by  appellee. 

The  injuries  were  inflicted  throu^  the  neg- 
ligence of  appellant  in  running  a  locomotive 
Into  a  car  upon  which  appellee  was  riding  at 
a  crossing  l>etween  the  railroad  of  appellant 
and  the  railroad  of  the  Texas  &  Paciflc  Rail- 
way Company.  The  collision  did  not  occur 
through  the  contributory  negligence  of  appel- 
lee. No  signals  were  given  by  appellant  of  tbe 
approach  of  Its  engine,  and  it  ran  into  the 
cars  of  the  Texas  &  Paciflc  Railway  Company 
that  were  being  pushed  across  the  track  after 
It  had  stopped  and  tbe  customary  blasts  of 
the  whistle  had  been  given.  No  attention  was 
paid  by  the  employes  of  appellant  to  tbe 
crossing,  although  they  were  close  enough  to 
have  beard  the  signals.  They  knew  tbe  cross- 
ing was  used  day  and  night  by  the  Galveston, 
Harrisburg  ft  San  Antonio. Railway  Company, 
but  never  whistled  nor  stopped  before  passing 
the  crossing.  The  employes  could,  on  tbe 
night  of  tbe  collision,  see  four  or  flve  car 
lengths,  and  could  have  stopped  In  two  car 
lengths.  Three  lights  were  on  tbe  top  of  the 
car  that  was  struck.  No  effort  was  made  by 
tbe  employes  of  appellant  to  lessen  tbe  epeeA 
of  tbe  locomotive  at  or  near  the  crossing. 

It  is  not  contended  by  appellant  that  any 
precautions  were  taken  by  it  to  prevent  the 
collision;  the  position  seemingly  being  that 
tbe  employee  of  tbe  train  on  which  appellee 
was  riding  saw  its  locomotive  at  a  distance 
of  15  car  lengths  coming  towards  tbe  cross- 
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loc  and  shonld  have  anticipated  that  It  would 
glTe  no  BignalB,  and  would  run  Into  the  train 
on  the  crossing.  Appellee  waa  Justified  in 
acting  on  the  theory  that  the  employfia  of 
appellant  would  act  with  some  regard  for 
human  life  and  property  rights,  and  could 
presume  that  they  would  not  recklessly  run 
into  a  train  on  the  crossing.  Appellee,  In 
cRscliarge  of  his  duties  as  an  employ6  of  the 
Texas  &  Pacific  Railway  Company,  had  aa 
much  right  on  the  crossing  as  appellant,  and 
more  pertiaps,  because  the  train  on  which  he 
was  riding  had  the  precedence  by  having  first 
reached  the  crossing.  We  think  this  rule 
should  prevail,  even  though  railroad  com- 
panies had  never  promulgated  any  rule  on  the 
subject,  for  It  Is  founded  on  the  principles  of 
common  sense  and  a  Just  recognition  of  the 
rights  of  others.  A  man  of  reasonable  pru- 
dence was  justified  In  presuming  that  the 
servants  of  a  corporation  would  not  deliber- 
ately' tranq>Ie  upon  and  disregard  such  prin- 
ciples, and  would  not  recklessly  drive  a  loco- 
motive Into  cars  moving  over  a  crossing,  no 
matter  how  much  they  had  before  that  time 
disregarded  the  rules  of  safety  In  running 
trains  across  other  railroads  without  giving 
any  warning  or  signal,  or  coming  to  a  stop  In 
order  to  ascertain  If  another  train  was  ap- 
proaching. The  evidence  discloses  that  the 
yard  master  and  foreman  was  on  the  car  with 
appellee,  and  he  was  in  charge  of  the  train, 
and  he  gave  the  signal  for  it  to  be  backed  on 
the  crossing.  Appellee  liad  no  control  over 
the  movement  of  the  train;  and  yet  it  Is 
contended  that  his  conduct  in  being  on  the  car 
was  so  palpably  negligent  that  the  court 
should  have  Instructied  a  verdict  for  appellant. 
We  do  not  think  so.  Although  the  train  was 
In  a  place  where  it  was  lawful  and  right  for 
It  to  be,  appellee  was  not  responsible  for  its 
being  there,  and  had  not  lost  the  protection  of 
the  law  by  staying  at  his  post  of  duty  until 
he  saw  that  appellant's  train  would  crash 
into  the  car.  When  be  saw  that,  he  did  all 
he  could  to  escape  from  the  car.  The  court 
did  not  err  in  refusing  to  instruct  a  verdict 
for  appellant  and  the  Jury  was  justified  In 
finding  that  the  collision  occurred  through  the 
negligence  of  appellant. 

The  second  and  third  assignments  of  error 
complain  of  the  admission  in  evidence  of  state- 
ments made  by  appellee  to  his  physician 
as  to  pain  in  the  back  between  the  dorsal 
and  lumbar  vertehrse.  The  complaints  were 
made  after  the  suit  was  instituted,  the  last 
time  being  the  week  before  the  trial,  but 
were  made  to  appellee's  physician  when  he 
had  called  at  the  ofiSce  of  the  physician  for 
examination  and  treatment,  and  he  was  under 
medical  care  at  the  time  the  statement  was 
made.  There  is  no  evidence  to  the  effect  that 
the  examination  of  appellee  was  made  for  the 
sole  purpose  of  famishing  the  physician  with 
information  on  which  to  base  an  opinion  favor- 
able to  appellee.  In  the  case  of  Railway  v. 
Johnson,  96  Tex.  400,  67  S.  W.  768,  cited  by 
appellant,    the    physician    testified    that   the 


statements  were  made  during  an  examination 
which  took  place  not  for  treatment,  but  only 
to  qualify  the  physician  to  testify  as  an  ex- 
pert at  the  trial;  and,  while  the  court  held 
that  statements  made  under  such  circum- 
stances were  not  admissible,  it  was  further 
held  that  the  objection  that  the  evidence 
"would  be  self-serving,  hearsay,  immaterial, 
and  irrelevant,"  did  not  raise  the  point.  The 
objections  In  this  case  are  "that  the  time  in- 
tervening between  the  accident  and  the  oc- 
casion of  the  complaint  was  too  remote,  and 
that  any  statement  that  the  plaintiff  maj- 
have  made  at  the  time  mentioned  would  be  a 
mere  self-serving  declaration,  and  the  same 
was  irrelevant.  Immaterial,  and  Incompetent" 
It  follows  that  the  point  as  to  the  declarations 
being  made  during  the  course  of  an  examina- 
tion arranged  for  the  purpose  of  making  the 
declarations  is  not  raised  in  this  case. 
WTieeler  v.  Railway,  91  Tex.  356,  43  S.  W. 
676.  In  the  Wheeler  Case,  last  cited,  it  was 
objected  that  the  evidence  was  hearsay ;  but 
the  court  held  that  the  objection  was  unten- 
able, and,  in  effect,  held  that  the  only  valid 
objection  would  have  been  that  the  declara- 
tions were  made  to  order  for  the  purposes  of 
the  trial.  Nothing  of  the  sort  is  revealed 
by  the  evidence  in  this  case,  and  no  such  ob- 
jection was  interposed.  There  is  no  force  in 
the  objection  that  the  declarations  were  made 
too  long  after  the  accident  Thne  does  not 
enter  into  the  consideration  of  such  testimony. 
Aa  said  in  Railway  v.  Barron,  78  Tex.  421,  14 
S.  W.  698:  "We  think  the  evidence  was  prop- 
erly admitted,  and  that  the  time  that  may 
have  elapsed  between  the  Injury  and  the  dec- 
laration Is  not  of  much  Importance  in  an  in- 
quiry of  this  character.  The  question  was. 
What  was  his  feeling  at  the  time  of  speaking? 
Whether  that  was  some  time  after  the  ac- 
cident or  not  might  affect  the  weight  to  be 
given  to  the  evidence  as  tending  to  establish 
that  he  was  injured  in  the  wreclc,  but  would 
not  affect  its  admissibility."  We  conclude 
that,  under  the  objections  urged,  the  evidence 
was  not  Improperly  admitted.  It  was  decided 
in  the  case  of  Railway  v.  Shafer,  54  Tex.  511, 
that  such  evidence  was  not  hearsay.  "As  re- 
spects the  incident  or  circumstance  of  his  suf- 
fering from  the  disease  at  the  time  referred  to 
by  the  witness,  it  was  a  part  of  the  res  gestee. 
It  was  not  the  less  admissible,  because  It  was 
not  a  part  of  the  transaction  which  occasioned 
the  injury  to  bis  person  on  the  defendant's 
railway." 

The  fourth  and  fifth  assignments  of  error 
advance  the  proposition  that  the  verdict  was 
contrary  to  the  law  as  given  by  the  court 
That  contention  is  disposed  of  by  our  conclu- 
sions of  fact  hereinbefore  stated. 

The  court  did  not  err,  as  claimed  In  the 
seventh  assignment  of  error,  in  submitting  the 
issue  as  to  whether  appellant's  servants  were 
guilty  of  negligence  in  falling  to  give  signals 
or  stop  at  the  crossing.  The  negligence  was 
made  to  binge  upon  the  facts  and  circum- 
stances of  the  case;  and,  although  appellant's 
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nrranti  may  have  been  in  the  habit  of  disre- 
garding the  plain  dictates  of  prudence  in  pass- 
iDf  croeslngs,  It  was  a  question  of  fact  for  the 
Jnij  aa  to  whether  their  negligent  customs  gave 
them  the  right  to  run  over  anything  that  Im- 
peded their  progress.  It  was  also  a  question  of 
fact  to  be  determUied  by  the  jury  as  to  whether 
appellee  was  in  the  exercise  of  care  and  pru- 
dence In  remaining  on  the  car  as  long  as  he  did. 

There  Is  neither  fundamental  error  or  any 
other  kind  in  the  two  charges  criticized  In  the 
eighth,  ninth,  and  tenth  assignments  of  error. 
There  t»  no  Conflict,  as  claimed,  between  the 
main  and  supplemental  charges.  If  there  was 
a  conflict,  it  would  not  be  fundamental  error, 
and  could  not  be  considered  In  the  absence 
of  assignments  filed  as  required  by  law.  As- 
suming in  one  charge  that  appellee  saw  the 
approadilng  locomotive,  and  leaving  It  to  be 
found  as  a  fact  by  the  Jury  In  another,  would 
not  be  an  error  "either  fundamental  in  char- 
actH  or  one  determining  a  question  upon 
which  the  rer}-  right  of  tlie  case  depends." 
Wilson  ▼.  Johnson,  M  Tex.  272,  60  S.  W. 
242;  Harris  v.  Petty,  66  Tex.  614, 1  S.  W.  525. 

The  verdict  as  cut  down  by  the  remittitur 
!■  not  excessive. 


JUND  T.  STUTB. 

(Court  of  dvil  Appeals  of  Texaa.    Mareh  It 
1908.) 

Juancxs  o»  TirE  Peacs— AfpkaI/— Pleadino— 

SET-Orr  AMD   OOUNTBBOLAIM. 

Sayles'  Ann.  Civ.  St  1897,  art  358.  pro- 
viding that  either  party  may  plead  any  new  mat- 
ter in  the  coanty  court  which  waa  not  presented 
bdov,  bat  that  no  set-off  or  counterclaim  can  be 
Mt  np  which  waa  not  pleaded  in  the  court  be- 
low, applies  to  all  appeals  from  a- justice  to  the 
eoonty  or  district  court,  and  a  defendant  cannot 
OB  appeal  from  a  justice  plead  a  set-off  In  the 
eoonty  conrt  which  was  not  pleaded  in  the 
court  below. 

Appeal  from  Falls  County  Court;  T>.  H. 
Boylea,  Judge. 

Action  by  Peter  Jund  against  Henry  Stute: 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

B.  W.  Bounds,  for  appellant 

RICB,  J.  This  case  originated  in  the  jus- 
tice court  of  Precinct  No.  6,  Falls  county, 
where  appellant  on  the  10th  day  of  December, 
1906,  flled  suit  against  api>ellee  for  the  sum 
of  $50  claimed  to  be  due  as  a  balance  for 
rents  on  lands  rented  by  liim  to  appellee  for 
said  year,  and  sued  out  a  distress  warrant, 
causkig  the  same  to  be  levied  upon  one  bale 
of  cotton  and  100  bushels  of  com,  which  had 
been  raised  by  appellee  on  said  rented  prem- 
ises during  said  year.  Appellee  answered  by 
oral  pleadings,  to  the  effect  that  he  owed  the 
plaintiff  Teat  on  four  bales  of  cotton  at  the 
time  of  the  levy,  and  that  it  was  his  Intention 
to  deliver  to  plaintiff  the  bale  of  cotton  levied 
npon  as  soon  as  It  was  ginned.  He  further 
plead  in  reconvention  that  the  distress  war- 
rant was  wrongfully  sued  out,  and  alleged 


that  the  plaintiff  had  stopped  the  sale  of  10 
bales  of  cotton  taken  by  defendant's  brother 
to  Waco  previous  to  the  filing  of  this  suit; 
that,  since  the  sale  thereof  was  stopped  by 
appellant,  the  market  value  of  the  cotton  had 
declined  to  the  extent  of  $5  per  bale,  and 
prayed  for  damages  in  the  total  sum  of  $200. 
The  trial  in  the  justice's  court  resulted  in  a 
judgment  that  plaintiff  take  nothing  by  his 
suit,  and  that  appellee  recover  of  him  the 
sum  of  $50,  from  which  Judgment  appellant 
appealed  to  the  county  court,  where,  when 
the  case  was  called  for  trial,  be  amended 
bis  pleadings  asking  for  the  sum  of  $61.88 
as  rent  Defendant  in  the  county  court 
amended  his  plea  in  reconvention,  alleging 
that  his  brother,  Herman  Stute,  had  taken 
10  bales  of  cotton  to  Waco  and  sold  the  same, 
and  that  appellant  had  stopped  the  payment 
of  the  money  for  said  cotton,  amounting  to 
the  sum  of  $000,  claiming  to  have  a  land- 
lord's lien  thereon,  and  that  by  reason  of  the 
stopping  of  the  payment  of  the  money  for 
said  cotton  he  was  unable  to  make  a  pay- 
ment of  $1,000  on  January  1, 1907,  on  a  tract 
of  land  that  he  had  previously  bought  in 
Hill  county,  whereby  he  lost  the  sum  of  $100 
that  he  had  previously  placed  as  a  forfeit 
on  said  land  trade,  praying  for  damages  In 
the  sum  of  $200.  The  trial,  being  before  the 
court  without  a  jury,  resulted  in  a  Judg- 
ment for  appellant  in  the  sum  of  $50  and 
for  appellee  in  the  sum  of  $100,  the  judg- 
ment reciting  that  the  $60  judgment  In  favor 
of  appellant  was  the  value  of  the  twenty- 
fourth  bale  of  cotton  raised  by  appellee  dur- 
ing the  year  1906  on  the  rented  premises, 
and  that  the  $100  Judgment  in  favor  of  ap- 
pellee was  for  damages  caused  by  the  hold- 
ing of  the  proceeds  of  the  10  bales  of  cotton 
belonging  to  Herman  Stute,  one  judgment 
being  set  off  against  the  other,  and  a  final 
Judgment  rendered  for  the  balance  of-  $50 
and  costs  against  appellant  in  favor  of  ap- 
pellee, from  which  Judgment  this  appeal  Is 
prosecuted. 

Appellant  by  his  first  assignment  of  error 
urges  that  the  court  erred  in  permitting  ap- 
pellee to  change  bis  defense,  and  plead  a 
new  and  different  set-off  and  counterclaim 
in  the  county  court  from  that  which  he  had 
pleaded  in  the  Justice's  court  The  tran- 
script fails  to  show  an  entry  of  any  plea  on 
the  part  of  appellee,  either  in  the  Justice 
or  the  county  court,  but  It  ia  shown  by  a  bill 
of  exceptions  reserved  by  appellant  that  on 
the  trial  in  the  county  court  appellee  an- 
swered orally  by  general  denial  and  by  way 
of  reconvention  that  on  the  27tb  of  Novem- 
ber, 1906,  he  had  sold  10  bales  of  cotton  in 
Waco,  and  that  appellant  had  stopped  the 
payment  of  the  money  to  defendant  therefor, 
claiming  a  landlord's  lien  on  said  cotton,  and 
that,  by  reason  of  the  stopping  of  the  pay- 
ment of  said  money,  defendant  had  lost  the 
forfeit  of  $100  he  had  previously  placed  on  a 
land  trade  in  Hill  county,  that  appellant  ex- 
cepted at  the  time  to  said  plea  In  reconven- 
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tlon,  upon  the  ground,  first,  that  the  dBni> 
ages  claimed  were  too  remote;  and,  second, 
because  his  defense,  as  set  out  In  the  plea 
in  reconvention,  was  different  from  that 
pleaded  In  the  Justice's  court,  in  that  in  the 
justice's  court  the  measure  of  damages  was 
alleged  to  be  the  decline'  In  the  market  value 
of  the  cotton,  which  was  alleged  to  be  $5  a 
bale,  defendant  having  alleged  that  the  cot- 
ton bad  never  been  sold,  but  only  bargained, 
and  the  plaintiff  stopped  the  sale  thereof, 
and  that  since  then  the  value  of  the  cotton 
had  declined.  Article  358,  Sayles'  Ann.  Civ. 
St.  1897,  provides  that  either  party  may 
plead  any  new  matter  In  the  county  court 
which  was  not  presented  In  the  court  below, 
"but  no  new  cause  of  action  shall  be  set  up 
by  the  plaintiff,  nor  shall  any  set-off  or  coun- 
terclaim be  set  up  by  the  defendant  which 
was  not  pleaded  in  the  court  below";  and, 
while  this  article  occurs  in  the  statute  un- 
der the  subject  of  certiorari  to  Justice  court, 
still  it  has  been  held  applicable  to  all  ap- 
peals from  the  Justice  to  the  county  or  dis- 
trict court.  It  has  likewise  been  held  that 
this  article  is  an  express  limitation  upon  the 
right  of  a  defendant  to  plead  an  offset  In  the 
county  court  in  a  case  appealed  from  the 
Justice's  court  which  was  not  pleaded  in  the 
court  below.  White  Dental  Mfg.  Co.  v. 
Hertzberg,  92  Tex.  528,  60  S.  W.  122,  and 
cases  there  cited. 

In  passing  It  may  not  be  amiss  to  say  that 
we  are  inclined  to  the  opinion  that  the  dam- 
ages set  up  in  the  plea  in  reconvention  are 
too  remote,  and  cannot  be  made  the  basis 
for  a  recovery. 

There  are  other  errors  assigned,  a  con- 
sideration of  which  is  not  deemed  neces- 
sary in  the  view  we  have  taken  of  the  case. 

Appellant  Insists  upon  a  reversal  and  ren- 
dition of  the  Judgment  in  his  favor  for  the 
sima  of  $61.88,  but  from  the  record  It  is  left 
somewhat  in  doubt  as  to  which  bale  of  cot- 
ton appellant  was  entitled  to  as  rent,  and 
there  is  some  question  as  to  what  the  bale  in 
fact  weighed. 

For  the  error  committed  by  the  court  In 
permitting  appellee  to  plead  in  reconvention 
a  different  set-off  in  the  county  court  from 
that  shown  to  have  been  plead  in  the  Jus- 
tice's court,  the  case  Is  reversed  and  re- 
manded. 

Reversed  and  remanded. 


TEXAS  ft  P.  BY.  CO.  v.  McCARTT. 

(Court  of  Civil  Appeals  of  Texas.    March  12, 

1908.    Rehearing  Denied  March  26, 1906.) 

1.   DAMAQES— TBIAI/— Il»STBTJCTIOI»S. 

In  an  action  for  personal  injuries,  an  in- 
struction authorizing  the  jury  to  assess  plain- 
tiff's damages  at  such  amount  as  would  "fully" 
compensate  him,  etc,  was  not  erroneous,  since, 
while  plaintiff  was  entitled  to  recover  only  such 
damages  as  would  fairly  and  reasonably  com- 
pensate him,  yet  in  contemplation  of  law,  to  be 
either  a  fair  or  reasonable  ccnnpensation,  the 
damages  must  be  a  foil  compensation  for  the 
injuries. 


2.  Sake. 

Where,  in  an  action  for  personal  fnjnries, 
plaintiff  claimed  damages  as  to  certain  items  in 
specified  amounts,  and  tbe  evidence  showed  that 
the  damages  as  to  one  of  the  items  was  greater 
than  the  sum  claimed,  an  instruction  authorizing 
a  recovery  for  such  amount  as  the  Jury  beiieved 
would  be  a  fair  compensation  for  the  injuries, 
etc,  was  erroneous,  as  not  limiting  the  recovery 
as  to  each  of  the  items  to  a  sum  not  in  excess 
of  that  claimed   in   the  petition. 

Appeal  from  District  Court,  Nolan  County  ; 
Jas.  L.  Shepherd,  Judge. 

Action  by  J.  A.  McOarty  against  the  Texa» 
ft  pacific  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeala  Reversed 
and  remanded  for  new  trial. 

Wagstaff  ft  Davidson,  for  appellant  Cun- 
ningham &  Oliver,  for  appellee. 

WILLSON,  a  J.  The  action  was  by  ap- 
pellee for  damages  for  personal  injuries  al- 
leged to  have  been  suffered  by  him  as  the  re- 
sult of  appellant's  negligence.  He  recovered 
a  Judgment  for  fl,930,  the  full  amount  for 
which  be  sued. 

The  court  instructed  the  Jury,  If  they  found 
for  appellee,  to  "assess  bis  damages  at  such 
an  amount  as,  in  the  exercise  of  a  sound  dis- 
cretion and  judgment,  you  believe  will  fully 
compensate  him,"  etc.  In  its  first  assignment 
of  error  appellant  asserts  that  in  using  the 
word  "fully"  as  measuring  the  compensation 
to  be  allowed  the  court  erred.  We  think  it 
would  be  the  better  practice  in  such  instruc- 
tions to  omit  unnecessary  qualifying  words, 
as  the  meaning  to  be  conveyed  without  them 
would  be  more  clearly,  If  not  more  accurate- 
ly, expressed.  But  we  do  not  think  the  use 
of  the  word  complained  of  was  error.  If  en- 
titled to  recover  anything,  appellee  was  en- 
titled to  recover  compensation  for  the  injury 
suffered.  When  used  to  define  damages  re- 
coverable, we  think  the  words  "full  compen- 
sation" mean  simply  "compensation."  Ap- 
pellant's contention  is  that  appellee  was  en- 
titled to  recover  only  such  damages  as  "fair- 
ly" and  "reasonably"  would  compensate  him 
for  the  Injuries  suffered.  To  this  we  agre*. 
But  we  also  agree  with  appellee  that,  in  con- 
templation of  the  law,  to  be  either  a  fair  or 
a  reasonable  compensation  in  a  given  case, 
the  damages  recoverable  must  be  a  full  com- 
pensation for  the  injuries  suffered.  Soren- 
sou  V.  Machine  Co.,  129  Wis.  366,  109  N.  W. 
86.  The  first  assignment  of  error  is  over- 
ruled. 

On  the  measure  of  damages  recoverable  if 
their  verdict  should  be  in  appellee's  fbvor, 
the  court  further  instructed  the  Jury  as  fol- 
lows :  "And  If  you  further  believe  from  the 
evidence  that  plaintiff  has  lost  time  from  his 
work,  and  yon  believe  from  the  evidence  that 
his  injuries,  if  any,  are  permanent  and  will 
lessen  his  ability  to  labor  and  earn  money 
in  future,  then  you  may  in  estimating  his 
damages  allow  him  such  sum,  if  paid  now, 
as  you  believe  from  the  evidence  will  be  a 
fair   and  reasonable  compensation  for  the 
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Talne  of  his  loss  of  time  and  for  his  diminish- 
ed capacity  to  earn  money  In  future,  to  which 
yon  may  add  the  reasonable  and  necessary 
expenses  of  attending  physicians,  and  for 
medicine  used.  If  you  find  any  of  these  facts." 
The  portion  quoted  of  the  charge  Is  complain- 
ed of  in  the  remaining  assignment  of  error. 

As  damages  resulting  from  Injuries  alleged 
to  have  been  suffered  by  blm,  appellee  by  his 
suit  sought  a  recovery  of  $600  on  account  of 
inability  to  work  at  bis  trade  as  a  harness 
maker,  |600  on  account  of  a  diminished  ca- 
pacity to  earn  money  in  the  future,  $50  for 
services  of  a  physician,  $10  expended  for 
medicine,  and  $670  on  account  of  physical 
pain  and  mental  anguish  suffered  by  him. 
The  verdict  was  for  a  lump  sum,  $1,930 — the 
aggregate  of  the  several  sums  sued  for.  The 
specific  objection  urged  to  the  portion  of  the 
charge  in  question  Is  that  It  did  not  limit 
appellee's  recovery  as  to  each  of  the  items  to 
a  sum  not  In  excess  of  that  claimed  in  the 
petition  on  account  of  It,  but,  Instead,  au- 
thorized a  finding  on  account  of  any  one  of 
the  items  of  a  sum  In  excess  of  that  sued  for 
on  Its  account  We  think  the  objection  must 
be  sustained. 

In  City  of  Dallas  v.  Jones,  83  Tex.  64,  49 
8.  W.  677,  68  8.  W.  379,  the  plaintiff  in  his 
petition  claimed  $100  for  medical  services 
and  medicine.  He  testified  that  he  had  paid 
out  for  doctors'  bills  $200.  The  trial  court 
Instructed  the  Jury,  If  they  found  for  the 
plaintiff,  to  find  such  an  amount  of  damages 
as  would  compensate  him  (among  other 
things)  "for  his  expense  necessarily  Incurred 
in  respect  to  (his  wife's)  injuries,  If  any  had 
been  shown."  With  reference  to  this  charge 
the  Supreme  Court  said:  "When  the  evi- 
dence as  to  an  element  of  damage  would  au- 
thorize a  recovery  for  a  greater  amount  than 
that  claimed  in  the  petition.  It  Is  affirmative 
error  to  Instruct  the  Jury  to  allow  for  the 
amount  shown  by  the  evidence.  It  is  not  the 
case  of  an  instruction  which  Is  defective  In 
not  covering  every  point,  but  which  is  good 
SB  far  as  it  goes.  In  the  latter  case  the  party 
deslrlns  a  more  comprehensive  Instruction 
mast  ask  it  Not  so  in  tlie  former.  It  is  er- 
ror whldi  works  a  reversal  of  the  judgment." 
The  rule  announced,  when  allied  to  the 
facts  of  this  case  as  shown  by  the  record, 
necessitates  a  reversal  of  the  Judgment  of 
the  trial  court  Appellant  testified  that  he 
was  a  harness  maker,  and  as  such  prior  to 
the  time  he  suffered  the  injuries  complained 
of  earned  $60  a  month ;  that  during  a  period 
of  five  or  six  months  after  he  suffered  the 
Injuries  he  was  Incapacitated  for  working  sa 
a  harness  maker,  but  could  do  some  work, 
the  value  of  which  was  not  shown ;  and  that 
«t  the  time  of  the  trial — 17  months  after  the 
injury  was  sustained — bis  earning  capacity, 
'dlmlnlabed  as  a  result  of  the  injury,  was 
only  $26  per  nnmth.  A  simple  calculation 
will  show  that  if  he  lost  his  earnings  as  a 
harness  maker  6  months  and  If  his  earning 
capacity  for  tbe  remaining  11  months  inter- 


vening between  the  date  he  sustained  tbe  In- 
jury and  the  date  of  the  trial  had  been  dim- 
inished $35  a  month,  the  damage  suffered  by 
him  on  account  of  time  and  wages  lost  In- 
stead of  being  $600  as  claimed  by  him  in  his 
petition,  was  $745.  So  it  must  be  said  that 
the  evidence  authorized  "a  recovery  for  a 
greater  amount  than  that  claimed"  In  his 
petition,  and  that  the  case  therefore  Is  within 
the  rule  announced  by  the  Supreme  Court 
And  see  Martin-Brown  Co.  v.  Pool  (Tex.  Civ. 
App.)  40  S.  W.  821 ;  Railway  Co.  v.  Pawkett 
28  Tex.  Civ.  App.  683.  68  S.  W.  824. 

The  Judgment  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial 


TEXAS   MEXICAN   RY.   CO.   v.  DE   HER- 
NANDEZ.* 
(Court   of  Civil  Appeals  of   Texas.     Feb.  26, 
1908.    Rehearing  Denied  Ifarch  26,  1908.) 

1.  Raiiaoads  —  Accidents  at  Cbossinos  — 

PbBCAUTIONS— PiBSONS  SlEN  AT  CBOSSIKO— 

Duty  ok  KAn.B0AD. 

Where  those  operating  a  railroad  locomo- 
tive discover  the  peril  of  one  on  a  crossing  in 
time  to  stop  the  engine  before  reaching  tbe 
crossing,  it  is  their  dutjr  to  at  least  exercise  or- 
dinary care  to  use  all  the  means  at  hand  to  stop 
the  engine. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  gf  1014-1019.] 

2.  Sake  —  DiBCOVKBT  or  I^biit-Plxadiro— 

SXTTnOOBIIOT  OF  CoMPI^AINT. 

In  an  action  against  a  railroad  for  injuries 
at  a  street  crossing,  a  complaint  alleging  that 
those  in  diarge  of  tbe  engine  saw,  while  near- 
ing  the  crossing,  or  by  the  exercise  of  due  care 
could  have  seen,  the  perilous  position  of  plain- 
tiff, and  conld  have  stopped  in  time  to  prevent 
the  injury,  sufficiently  alleged  tbe  discovery  of 
the  peril. 

8.    SaMX— iHSTBUOnONS. 

In  an  action  against  a  railroad  for  injuries 
at  a  street  crossing,  an  instruction  tliat  it  is  the 
dnty  of  those  operating  an  engine  in  a  city 
along  a  pablic  street  to  keep  a  lookont  for  per- 
sons going  along  such  street  and  on  seeing  that 
any  person  is  in  imminent  danger  of  being  in- 
jured to  use  all  means  at  hand  to  avoid  the  in- 
jury, was  not  misleading,  as  assoming  that  an 
actual  lo<Aont  is  necessary  to  the  exercise  of 
ordinary  care  by  employ^  in  operating  trains, 
in  view  of  a  further  charge  that  if  the  jury 
found  that  those  operating  the  engine  failed  to 
exercise  ordinary  care  to  keep_  a  lookout  in  the 
direction  the  engine  was  moving  to  prevent  in- 
juries to  persons  going  along  the  street  and  that 
the  same  was  negligence,  and  that  such  negli- 
(;ence,  if  any,  was  the  proximate  cause  of  the 
injury,  etc,  to  find  for  plaintiit. 
4.  Sakb. 

Where,  in  an  action  against  a  railroad  for 
injuries  at  a  street  crossing,  the  evidence  clear- 
ly showed  tliat  the  use  of  all  the  means  at  hand 
to  stop  the  engine  on  discovering  plaintHTs 
peril  would  have  been  consistent  with  the  safety 
of  the  en^ne  and  those  operating  it  an  instruc- 
tion makmg  the  dnty  of  the  employte  to  use  all 
means  and  an>liances  at  hand  to  avoid  the  in- 
Jury  absolute,  and  not  limiting  the  duty  to  the 
use  of  such  ordinary  care  as  a  reasonably  pru- 
dent person  would  use  with  the  means  and  ap- 
pliances at  hand  consistently  with  safety  to  the 
train,  was  not  erroneous. 
6.  Appeai/— .'Vbsionmknt  or  Ebbob. 

Where  an  assignment  of  error  does  not  In- 
volve an  objection  to  the  designated  paragraph 

*Writ  ot  error  denied  bj  Supreme  Court. 
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of  a  charge,  the  proposItioD  complaininc  of  error 
in  the  paragraph  will  not  be  considered. 

Appeal  from  District  Court,  Webb  County ; 
J.  F.  MuIIalljr,  Judge. 

Action  by  Reyes  &  de  Hernandez,  as  next 
friend  of  Juan  Jewett,  a  minor,  against  the 
Texas  Mexican  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeala 
Affirmed. 

J.  A.  Valla  and  Denman,  Franklin  &  Mc- 
Gown,'  for  appellant  A.  0.  Hamilton  and 
Atlee  &  Atlee,  for  appellee. 

NEILI^  J.  The  appellee  Hernandez,  as 
next  friend  of  Juan  Jewett,  a  minor,  sued 
the  National  Railroad  Company  of  Mexico 
and  the  Texas  Mexican  Railway  Company  to 
recover  damages  for  personal  Injuries  alleg- 
ed to  have  been  Inflicted  upon  Jewett  by  the 
negligence  of  the  defendants.  The  Texas 
Mexican  Railway  Company  answered  by  ex- 
cepting to  plaintiff's  petition,  and  by  a  gen- 
eral denial,  and  specially  pleaded  tbat  Its 
seryanta  operating  the  engine  did  not  dis- 
cover Jewett  on  the  track  until  the  engine 
was  so  close  to  him  that  they  could  not,  by 
the  use  of  the  means  at  hand,  stop  the  engine 
In  time  to  keep  from  Injuring  him.  It  is  un- 
necessary to  state  the  pleadings  of  the  other 
defendant  The  case  was  tried  before  a  jury 
and  resulted  In  a  judgment  In  favor  of  the 
National  Railroad  Company  of  Mexico  and 
In  favor  of  the  plaintiff  against  the  Texas 
Mexican  Railway  Company  for  $4,000.  From 
this  judgment,  the  appeal  is  prosecuted. 

Conclusions  of  Fact 

The  undisputed  evidence  shows  that  on 
December  27,  1905,  Juan  Jewett  a  child  six 
or  seven  years  old,  was  run  down  by  a  switch 
engine,  operated  by  the  servants  of  appellant 
at  a  street  crossing  In  the  city  of  Laredo, 
Tex.,  and  hla  right  arm  was  crushed  and 
severed  from  his  body,  between  the  elbow 
and  shoulder,,  by  the  wheels  of  the  engine. 
The  evidence  is  reasonably  sufficient  to  show 
that  defendant's  employes  operating  the  en- 
gine were  negligent  in  falling  to  keep  a  look- 
out for  persons  on  Its  track  at  the  crossing; 
or  tliat  they  discovered  Jewett's  position  of 
peril  In  time,  by  the  exercise  of  ordinary  care 
to  use  the  means  at  hand,  to  prevent  injuring 
him,  and  tbat  they  negligently  failed  to  use, 
or  to  make  any  effort  to  use,  such  means  to 
tluit  end ;  that  one  or  the  other  of  these  acts 
of  negligence  was  the  proximate  cause  of 
Jewett's  injuries;  and  that  be  was  damaged 
by  reason  of  such  negligence  in  the  amount 
found  by  the  jury. 

Conclusions  of  Law. 

1.  The  first  assignment  of  enae,  which  Is 
stated  as  a  proposition.  Is  as  follows :  "The 
trial  court  erred  In  overruling  defendant's 
special  exception  No.  1,  for  the  reasons  that 
the  allegations  In  plaintltTs  petition  are  not 
sufficient  to  show  that  any  duty  rested  upon 


the  defendant's  employes  to  use  all  the  means 
m  their  power  to  prevent  Injuring  Juan  Jew- 
ett after  they  discovered  his  peril  upon  the 
track  in  front  of  the  moving  car;  and  not 
sufficient  to  ground  a  cause  of  action  for  neg- 
ligence for  falling  to  discharge  such  duty, 
and  this  theory  of  his  recovery  should  have 
been  excluded  by  the  court  sustaining  said 
demurrer."'  The  petition,  after  alleging  tbat 
Jewett  was  run  down  and  injured  at  the 
street  crossing  by  the  engine,  and  the  negli- 
gent failure  of  defendant's  servants  operating 
the  engine  to  keep  a  lookotit  for  persons  on 
the  street,  then  alleges:  "That  when  the 
engine  was  nearlng  said  crossing,  the  said 
employes  saw,  or  by  the  exercise  of  due  care 
could  have  seen,  the  perilous  position  of  said 
Juan  Jewett  who  was  then  at  or  upon  said 
track  at  said  crossipg,  and  was  not  cognizant 
of  the  near  approach  of  said  engine,  and  the 
said  employes  could  have  caused  said  engine 
to  stop  before  reaching  said  crossing,  and 
thereby  could  have  prevented  said  Injuries," 
etc  The  exception  to  this  part  of  the  peti- 
tion Is  as  follows:  "Defendant  specially  ex- 
cepts to  all  that  portion  of  plaintiff's  peti- 
tion beginning  with  the  first  paragraph  on 
page  No.  2,  and  going  down  to  the  beginning 
of  the  first  paragraph  on  page  No.  3,  ending 
with  the  name  'Juan  Jewett,'  because  the 
same  taken  together  fails  to  charge  the  vio- 
lation of  any  duty  or  obligation  on  the  part 
of  the  employes  In  said  train  towards  the 
said  Juan  Jewett,  and  because  the  same  does 
not  charge  that  the  said  Juan  Jewett  was 
discovered,  or  that  said  crew  failed  to  use 
all  reasonable  diligence  and  care  to  prevent 
any  Injury  to  the  said  Juan  Jewett  after  be 
was  discovered,  and  because  the  same  does 
not  charge,  except  Inferentlally,  which  Is  a 
conclusion  of  the  pleader  without  setting  up 
any  facts  in  discovered  peril,  or  any  failure 
to  use  care  after  discovering  the  peril  of  the 
said  Juan  Jewett  by  the  said  crew,  and  of 
this  defendant  prays  judgment  of  the  court." 
It  Is  not  clear  that  the  assignment  predicates 
the  grounds  of  the  exception.  It  seems  to 
concede  that  the  petition  sufficiently  avers 
that  appellant's  servants  operating  the  engine 
discovered  Jewett's  peril  upon  the  track  in 
front  of  the  moving  car,  but  contends  that  the 
allegations  In  the  petition  are  not  sufficient 
to  show  that  any  duty  rested  upon  them  to 
use  all  the  means  In  their  power  to  prevent 
injuring  him.  It  is  specifically  alleged  In  the 
petition  that  the  employes  could  have  caused 
the  engine  to  stop  before  reaching  the  cross- 
ing and  thereby  have  prevented  the  Injuries.. 
If,  then,  It  is  true  that  the  servants  operat- 
ing the  engine  discovered  Jewett's  peril,  and 
after  such  discovery  could  have  stopped  the 
engine  before  reaching  the  crossing  where 
he  was,  it  followed  as  a  matter  of  law  that 
it  was  their  duty  to  at  least  exercise  ordi- 
nary care  to  use  all  the  means  at  hand  to 
stop  the  engine  before  it  reached  the  point 
where  he  was  run  over.    This  disposes  of  the 
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only  point  raised  by  the  assignment  of  error, 
and  requires  that  It  be  overmled. 

2.  What  is  called  the  second  assignment  of 
error  In  appellant's  brief  comprehends  both 
the  eighth  and  eleventh  assignments  of  error 
as  found  in  the  record.  They  regard  separate 
and  distinct  rulings,  and  can  hardly  be  treat- 
ed and  considered,  nnder  the  rules  of  this 
court  for  preparing  briefs,  as  one  assignment 
of  error.  Four  propositions  are  asserted  as 
common  to  them  as  though  they  were  one  as- 
Blgnmoit,  none  of  them,  however,  is  common 
to  or  can  be  evolved  from  both.  We  much 
donbt  whether,  under  the  rules  of  this  court, 
they  should  be  considered ;  but  as  it  is  easily 
discovered  to  which  of  the  two  assignments 
they  are  severally  applicable  we  will  pass 
ui>on  them  all. 

Galling  It  the  "Second  Assignment  of  Er- 
ror," as  18  done  In  appellant's  brief,  the  as- 
signment Is  as  follows :  "The  court  erred  in 
the  flfth  paragraph  of  its  charge,  in  giving 
the  following  charge:  '{8)  It  is  also  their 
duty  (employes  operating  an  engine)  to  keep 
a  lookout  for  the  protection  of  persons  going 
along  such  public  streets,  and  if  they  see  that 
any  person  is  in  Imminent  danger  of  being 
injured,  it  ia  then  their  duty  to  use  all  means 
and  appliances  at  hand  to  avoid  the  injury.' 
The  court  erred  in  the  sixth  paragraph  of 
his  charge,  in  nslng  this  language:  '(11)  Or 
if  you  believe  from  the  evidence  that  those 
In  charge  of  the  engine  saw  the  perilous  situ- 
ation of  Juan  Jewett  in  time  to  avoid  injur- 
ing him  by  the  use  of  means  and  appliances 
at  hand,  and  that  they  failed  to  use  the 
same,  and  that  his  Injury  resulted  from  such 
failure,  then  you  will  find  your  verdict  for 
the  plaintiff  without  considering  any  ques- 
tion of  contributory  negligence  on  his  part.'  " 
The  first  proposition  asserted  is:  "The 
duly  of  the  employes  to  use  every  means  at 
their  command  to  stop  the  train  did  not  arise 
unless  Jewett's  peril  was  actually  known  to 
them,  and  this  fact,  not  having  been  alleged 
or  proved  by  plaintiff,  the  court  should  not 
have  submitted  this  issue  to  the  jury  as  a 
basis  of  recovery."  It  will  be  seen  that  this 
proposition  Is  applicable  only  to  the  latter 
part  of  the  assignment  It  Is  true,  as  is  as- 
serted by  it,  that  the  duty  of  the  employes 
to  use  every  means  In  their  power  to  stop  the 
engine  did  not  arise  until  Jewett's  peril  was 
actually  known  or  discovered  by  them  (Trac- 
tion Co.  T.  Kell^er  [recently  decided  by  this 
court]  107  S.  W.  64);  but  we  cannot  accede 
to  the  further  statement  that  such  fact  was 
not  alleged  nor  proved  by  plaintiff;  for  the 
allegations  in  the  petition  of  their  discovery 
of  Jewett's  position  of  peril  are,  we  think, 
dear ;  and  the  evidence  that  the  engine  could, 
by  the  use  of  the  means  at  hand,  have  been 
stopped  before  running  him  down  was  such 
as  to  authorize  the  court  to  submit  such  ques- 
tion to  the  jury. 

The  second  proposition  Is:  "Charge  No.  8 
above  assumed  as  a  fact  that  an  actual  look- 
oat  Is  necessary  to  the  exercise  of  ordinary 


care  by  employ^  in  the  operation  of  trains. 
This  may,  or  may  not,  be  true,  and  Is  a 
fact  to  be  determined  by  the  jury  under  all 
the  circumstances  surrounding  a  given  trans- 
action; the  charge  invades  the  province  of 
the  jury  and  Is  on  the  weight  of  evidence." 
This  relates  to  the  first  part  of  the  assign- 
ment, and  has  no  connection  with  the  second. 
There  is  no  statement  under  it,  as  is  required 
by  the  rules  of  this  court  If  it  should  be 
considered  it  must  l>e  In  connection  with  this 
statement 

In  the  flfth  paragraph  of  the  court's  charge, 
in  which  the  court  merely  undertook  to  state 
abstract  principles  of  law  deemed  applicable 
to  the  case  without  there  making  an  applica- 
tion of  them,  it  is  said:  "It  Is  also  their 
[meaning  employ^  operating  an  engine  in  a 
city  along  a  public  street]  duty  to  keep  a 
lookout  for  the  protection  of  ];>er8on8  going 
along  such  public  streets,  and  if  they  see  that 
any  person  is  in  Imminent  danger  of  being 
injured  it  Is  their  duty  to  use  all  means  and 
appliances  at  band  to  avoid  the  Injury."  If 
it  should  be  conceded  that  it  was  not,  as  a 
niatter  of  law,  the  duty  of  those  operating 
an  engine  along  a  street  when  approaching 
a  public  crossing,  to  keep  a  lookout  for  the 
protection  of  persons  .going  along  the  streets, 
the  error  is  a  mere  abstraction;  for  In  the 
seventh  paragraph  of  the  charge,  which  ap- 
plies the  principles  of  law  to  the  case,  the 
jury  is  told  "that,  if  those  In  charge  of  the 
engine  failed  to  exercise  ordinary  care  to 
keep  a  lookout  In  the  direction  the  engine 
was  moving  to  prevent  Injury  to  persons 
going  along  said  street  and  that  the  same 
was  negligence  on  their  part  and  such  negli- 
gence, if  any,  was  the  proximate  cause  of 
•  •  •  the  injury  to  Juan  Jewett,  and  be 
was  not  guilty  of  negligence  on  his  own  part 
contributing  to  such  Injury,  *  •  •  to  find 
for  the  plaintiff  against  the  defendant  Texas 
Mexican  Ry.  Co."  This  Is  certainly  a  cor- 
rect enunciation  of  the  law  as  to  this  phase 
of  the  case  (Ry.  v.  Watklns,  88  Tex.  20,  29 
S.  W.  232 ;  Ry.  v.  Saunders  [Tex.  Civ.  App.] 
103  S.  W.  457),  and  we  do  not  thhik  the  Jury 
could  have  been  misled  by  that  part  of  the 
charge  complained  of  In  the  assignment  of 
error. 

The  third  proposition  is:  "The  charge  Is 
error,  too,  because  it  makes  the  duty  of  the 
employes  to  use  all  means  and  appliances  at 
hand  to  avoid  the  Injury'  absolute,  while 
the  duty  Is  to  use  such  ordinary  care  as  a 
reasonably  prudent  person  would  use  with 
the  means  and  appliances  at  hand  consistent- 
ly with  safety  to  tlie  train  to  avoid  inflicting 
Injury  to  the  exposed  person."  This  has  re- 
lation to  the  second  part  of  the  assignment. 
It  is  clear  from  the  evidence  that  the  use  of 
all  the  means  at  hand  by  appellant's  servants 
to  stop  the  engine  when  they  discovered  Jew- 
ett's position  of  peril  would  have  been  per- 
fectly consistent  with  the  safety  of  the  en- 
gine and  of  those  operating  it  It  was  mov- 
ing very  slowly,  so  slow  tliat  it  ooold  have 
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been  stopped  In  a  few  feet  without  Injuring 
anything,  and  the  switchman  on  the  foot- 
board of  the  tender  when  he  saw  the  boy 
-coold  hare  aafely  Jami>ed  oft  and  run  ahead 
and  removed  the  little  fellow  from  the  trade 
without  the  engine  being  stopped  at  all. 

The  fourth  proposition  complains  of  "charge 
No.  11,"  which  we  presume  has  reference  to 
the  eleventh  paragraph  of  the  court's  charge, 
for  all  through  the  brief  the  several  para- 
graphs of  the  court's  charge  are  designated 
as  a  charge  by  a  number  corresponding  to 
the  number  of  such  paragraph.  If  we  are 
correct  In  this  assumption,  the  assignment 
of  error  does  not  Involve  an  objection  to  such 
paragraph  of  the  charge,  and  the  proposition 
should  not  be  considered.  If,  however,  we 
should  be  mistaken  In  our  assumption  that 
the  proposition  relates  to  the  eleventh  para- 
graph, and  It  should  be  taken  to  refer  to 
«lther  of  the  paragraphs  mentioned  in  the 
asalgnment,  we  are  unable  to  detect  the  er- 
ror Indicated  by  the  assignment 

8.  Since  the  court  did  not  submit  any  Issue 
of  punitory  damages  to  the  Jury,  and  only 
actual  damages  were  found,  the  defendant 
was  not  prejudiced  by  the  failure  of  the 
-court  to  sustain  its  fifth  special  exception  to 
plalntlfTs  petition. 

There  Is  no  error  in  the  Judgment,  and  it  Is 
afBrmed. 


rORREST  PHOTOGRAFIHIO  CO.  T. 

HUTCHINSON  GROOEEY  CO. 

fCoort  of  Civil  Appeals  of  Texas.     March  4, 

1908.    Rehearing  Denied  March  25,  190a) 

&.  Pbiroifal  and  Aoent— Natdbe  or  Rixa- 

Tion  iif  Gkrierai.. 

Where  a  grocery  company  and  a  photo- 
grapliic  company  agreed  that  the  latter  ahoald 
Tornish  the  former  with  trading  tickets,  each 
entitling  its  holder  to  a  photo  art  calendar  at 
the  photographic  company's  studio  when  coun- 
tersigned by  the  grocery  company,  and  the 
grocery  company  agn^d  to  pay  a  certain  amount 
for  each  ticket  three  months  from  date,  or  as 
■soon  as  the  tickets  should  lie  disposed  of.  if  be- 
fore that  time,  and  to  dispose  of  the  tickets  as 
-soon  as  possible,  and  it  was  further  agreed  that 
from  the  date  <^  tlie  contract  the  photographic 
company  should  not.  without  the  consent  of  the 
grocery  company,  or  until  the  disposal  of  the 
tickets  famished,  sell  any  other  local  grocery 
company  any  of  such  tickets,  the  grocery  com- 
pany did  not  in  legal  effect  become  tlie  agent  of 
the  photographic  company. 
2.  CoirmAOTB  —  Lkoalitt  —  Rkstbaiht  or 

Trade. 

Such  a  contract  woald  not  be  void  at  com- 
mon law  as  in  restraint  of  trade. 

S.   MONOPOLrES— COUBINATTONS  IN  RESTRAINT 

or  Teadb— Statutobt  Pbovisions. 

Such  a  contract  was  not  a  combination  of 
persons,  within  the  meaning  of  the  act  of  1903 
<Oen.  Laws  1903,  p.  119,  e.  94),  prohibiting 
trusts,  monopolies,  and  conspiracies  in  restraint 
of  trade. 
4.  Same. 

Such  a  contract  was  not  violative  of  the 
act  of  1908  (Oen.  Laws  1903,  p.  119,  c.  91),  de- 
claring it  a  conspiracy  in  restraint  of  trade. 
where  two  or  more  persons,  firms,  etc.,  engsKed 
in  baying  and  selling  any  article  of  merchandise, 
produce,  or  any  commodity,  enter  into  an  agree- 


ment to  refoaa  to  buy  from  or  sell  to  any 
otiter  person,  firm,  etc.,  any  of  such  artides, 
since  the  tickets  were  mere  aids  to  the  grocery 
company's  business,  and  as  snch  not  witliin  the 
statute,  and  farther  because  the  contract  was 
essentiallv  one  of  service  to  the  grocery  com- 
pany, racier  than  the  sale  of  an  article  of  mer- 
chandise, produce,  or  commodity. 
6.  Same— "Monopoly." 

Such  a  contract  was  not  a  "monopoly" 
within  the  meaning  of  the  act  of  1903  (Oen. 
Laws  1908,  p.  119,  c.  94).  prohibiting  trusts,  mo- 
nopolies, and  conspiracies  in  restraint  of  trade. 
[Ed.  Note.— For  other  definitions,  see  Wmds 
and  Phrases,  vol.  6,  pp.  4570-^73.] 

8.    CONTBAOTS— CONSTBDCriOH— TME   OF   PAT- 
MENT  or  COUPBNSATION. 

The  contract  was  not  vague  or  ambiguous, 
and  did  not  mean  that  the  tickets  should  be 
paid  for  only  when  traded  out  and  countersixned 
by  the  grocery  company  and  sent  in  to  the  pho- 
tographic company,  but  that  the  entire  pay- 
ment should  l)ecome  due  three  months  from  the 
date  of  the  contract,  and  after  that  time,  there- 
fore, upon  default  of  payment,  the  photographic 
company  had  a  right  of  action  for  the  purchase 
price. 

Appeal  from  District  Court,  Bexar  Coun- 
ty;  Arthur  W.  Seeligson,  Judge. 

Action  by  the  Forrest  Photographic  Com- 
pany against  the  Hutclilnson  Grocery  Com- 
pany. From  a  Judgment  dismissing  the  case, 
plaintlfr  appeals.    Reversed  and  remanded. 

A.  E.  Heiibron  and  Buckley  &  Finley,  for 
appellant.  O.  B.  Taliaferro,  H.  L.  Borden, 
and  Wilson  &  Dabney,  for  appellee^ 

JAMES,  C.  J.  Appellant  sought  to  recover 
the  sum  of  $2,850  from  the  Hutchinson  Gro- 
cery Company  alleged  to  have  accrued  to 
plaintift  on  account  of  the  failure  and  re- 
fusal of  defendant  to  pay  said  sum  to  plain- 
tift under  the  terms  of  the  following  con- 
tract: 

"Houston,  Texas,  September  11th,  1906. 

"In  consideration  of  fifteen  thousand  Photo 
Calendar  Trading  Tickets  delivered  to  me  by 
the  Forrest  Photographic  Company,  of  San 
Antonio,  Texas,  each  of  said  trading  tickets 
entitling  Its  bolder  to  a  photo  art  calendar, 
with  his  or  her  picture  copied  thereon,  at  the 
Forrest  Photographic  Company's  studio,  at 
San  Antonio,  Texas,  when  traded  out,  and 
countersigned  by  me  at  my  place  of  business, 
at  Houston,  Texas— I  promise  to  pay  to  the 
Forrest  Photographic  Company,  at  San  An- 
tonio, Texas,  nineteen  (19)  cents  per  Photo 
Calendar  Trading  Ticket  three  months  from 
date  or  as  soon  as  they  are  disposed  of.  If 
it  shall  be  earlier  than  three  months.  I  al- 
so agree  to  dispose  of  said  Photo  Calendar 
Trading  Tickets  as  soon  as  possible,  and  It 
Is  understood  that  no  person  Is  entitled  to 
more  than  one  of  the  said  photo  art  calen- 
dars from  any  photograph  furnished;  and  it 
Is  agreed  that,  in  consideration  of  this,  the 
Forrest  Photographic  Company  will  not  sell 
to  any  other  grocery  company,  after  this 
date,  the  above  mentioned  Photo  Calendar 
Trading  Tickets,  without  our  consent  It  is 
further  understood  that  the  only  merchant 
grocery    companies    to   which    the   Forrest 
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Photographic  Company,  of  San  Antonio,  Tex- 
as, have  sold  such  Photo  Calendar  Trading 
Tickets  to,  In  the  city  of  Houston,  Texas, 
are  as  follows,  to  wit:  T.  P.  Williams,  W. 
Colby,  T.  Lament,  Mr.  Taylor,  of  the  Fifth 
Ward,  near  Centyr,  and  two  other  small 
firms — ^the  collective  sales  of  all  of  which 
will  not  exceed  3,000  tickets.  Photo  calen- 
dars are  to  be  delivered  to  said 

by  post,  prepaid.  [Signed]  Hutchinson  Gro- 
cery Co.,  per  C.  C.  Henderson.  Forrest  Photo- 
graphic Company,  per  J.  B.  Forrest  |2,- 
850.00." 

To  the  petition  defendant  filed  a  general 
and  two  special  demurrers,  the  special  de- 
murrers being:  First,  that  it  appears  from 
the  contract  that  the  plaintiff  should  be 
paid  19  cents  per  photo  calendar  trading 
ticket  only  when  same  had  been  traded  out 
with  and  countersigned  by  the  Hutchinson 
Grocery  Company  at  Its  -place  of  business  In 
Houston,  Tex.,  and  sent  to  plaintiff,  and 
plaintiff  does  not  allege  that  the  15,000  tick- 
ets have  been  so  traded  out,  countersigned, 
and  sent  in,  nor  how  many  of  the  same  have 
been  traded  out  and  countersigned.  Second, 
that  the  contract  declared  on  Is  vague  and 
ambiguous,  and  does  not  bear  the  construc- 
tion placed  upon  It  by  plaintiff.  The  court 
entered  an  order  sustaining  the  general  de- 
mnrrer  for  the  reason  that  the  contract  con- 
travenes the  statutes  prohibiting  trusts  and 
combinations  In  restraint  of  trade;  and  sus- 
taining the  special  demurrer  which  claimed 
that  plaintiff  had  not  alleged  that  the  15,000 
tickets  had  been  traded  out,  etc.,  as  required 
by  the  contract;  and  sustaining  also  the  de- 
murrer which  claimed  that  the  contract  Is 
vague  and  ambiguous,  and  does  not  bear  the 
construction  placed  upon  It  by  plaintiff;  and 
dismissed  the  cause  accordingly. 

Appellant's  propositions,  as  regards  the 
eontract  being  In  contravention  of  the  stat- 
ute, are  in  substance  as  follows:  (1)  The 
petition  does  not  disclose  a  combination  of 
capital,  skill,  or  acts  of  two  or  more  persons, 
firms,  corporations,  or  association  of  persons, 
or  either  two  or  more  of  them,  for  any  of  the 
purposes  enumerated  In  the  statute  of  1903. 
(2)  Appellee  under  said  contract  could  pur- 
chase similar  tickets  from  any  firm  engaged 
In  the  business  of  selling  such  tickets,  and 
appellee  was  not  bound  to  buy  tickets  exclu- 
sively from  the  appellant  (3)  Appellant  had 
the  right  to  contract  not  to  deal  with  any 
grocery  company  In  Houston,  Tex.,  except 
appellee,  while  the  latter  was  disposing  of 
its  tickets;  the  business  of  no  other  such 
photographic  company  was  interfered  with. 
This  proposition  signifies  that  a  corporation 
has  the  right  to  manage  Its  own  business  to 
suit  Its  pleasure,  and  advance  Its  Interests, 
no  other  business  being-  Interfered  with.  (4) 
Appellee  was.  In  legal  effect,  appellant's  agent 

The  petition  alleged:  That  It  wns  under- 
stood and  contemplated  that  the  restriction 
upon  the  right  of  plaintiff  to  sell  to  other 
grocery  companies  the  said  tickets  was  con- 
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fined  to  such  companies  at  Houston,  Tex., 
and  that  such  restrictions  were  only  to  oper- 
ate while  and  during  the  period  defendant 
was  disposing  of  the  said  tickets.  That  de- 
fendant assumed  the  duty  and  responsibility 
of  distributing  the  said  tickets.  That  by  the 
terms  of  the  agreement  defendant  obligated 
itself  to  pay  plaintiff  $2,850  in  considera- 
tion of  plaintiff  supplying  defendant,  at  Its 
place  of  business  in  Houston,  Tex.,  15,000  of 
said  photo  tickets.  That  in  pursuance  there- 
of plaintiff  so  delivered  the  15,000  tickets, 
and  in  consequence  thereof  defendant  became 
bound  to  pay  plaintiff  said  sum  of  $2,850,  to 
wit,  19  cents  for  each  ticket,  three  months 
from  the  date  of  the  contract  or  as  soon  as 
the  tickets  should  be  disposed  of,  if  It  should 
be  earlier  than  three  months.  That  defend- 
ant has  failed  and  refused  to  pay  plaintiff 
said  sum.  That  plaintiff  has  complied  with 
the  agreement  so  far  as  it  has  been  given  the 
opportunity  of  performing  the  same,  and 
that  plaintiff  since  the  date  of  the  contract, 
and  now,  is  ready,  willing,  and  able  to  per- 
form the  obligations  Imposed  upon  it  by  the 
terms  of  the  contract  with  respect  to  carry- 
ing out  and  fulfilling  Its  obligations  to  each 
of  the  holders  of  such  tickets,  and  has  of- 
fered and  now  offers  to  furnish  the  calendar 
to  each  and  every  bolder  of  a  ticket  traded 
out  with,  and  countersigned  by,  defendant 
whenever  such  ticket  Is  presented.  Where- 
fore plaintiff  prays  for  Judgment  against  de- 
fendant for  the  sum  of  $2,850  with  interest, 
etc. 

There  is  no  force  whatever  In  the  fourth 
proposition.  Nor  was  the  contract,  as  alleg- 
ed, one  which  would  be  void  at  common  law, 
as  In  restraint  of  trade. 

The  question,  then,  is  whether  or  not  It 
is  one  which  Is  declared  void  by  the  anti- 
trust statute  of  1903,  which  was  In  force  at 
the  time  the  contract  In  question  was  made. 
We  think  not  That  act  defines  trusts,  mo- 
nopolies, and  conspiracies  In  restraint  of 
trade.  What  would  constitute  a  trust — that 
is,  a  "combination  of  capital,  skill,  or  acts 
of  two  or  more  persons,  firms,  corporations, 
or  association  of  persons,  or  either  two  or 
more  of  them,  for  either,  any,  or  all  of  the 
following  purposes,"  Is  the  same  in  the  act 
of  1903  (Gen.  Laws  1903,  p.  119,  c.  94)  as  It 
was  In  the  statute  of  1895  (Rev.  St.)  being 
the  act  of  1889,  under  which  latter  statute 
the  case  of  Gates  v.  Hooper  arose  (90  Tex. 
563,  39  S.  W.  1079),  wherein  the  Supreme 
Court  held  that  a  transaction  of  the  nature 
of  the  one  In  question  was  not  a  union  or 
combination  of  persons  within  the  meaning 
of  the  act.  In  Norton  v.  Thomas  &  Sons  Co.. 
91  S.  W.  780,  the  Supreme  Court  points  out 
that  contracts  such  as  the  one  we  have  here 
belong  to  a  class  usually  treated  as  contracts 
In  restraint  of  or  imposing  restrictions  upon 
trade  or  competition.  The  statute  of  190;1 
deals  with  conspiracies  in  restraint  of  trade, 
defining  such  to  be,  "where  two  or  more  per- 
sons, firms,  corporations  or  associations  of 
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persons  'who  are  engaged  In  buying  or  selliug 
any  article  of  mercbandlse,  produce  or  any 
commodity,  enter  Into  an  agreement  or  under- 
standing to  refuse  to  buy  from  or  sell  to  any 
otber  person, '  firm,  corporation  or  associa- 
tion of  persons,  any  article  of  merchandise, 
produce  or  commodity,"  or,  "when  any  two 
or  more  persons,  firms,  corporations  or  as- 
sociations of  persons  shall  agree  to  boycott 
or  threaten  to  refuse  to  buy  from  or  sell  to 
any  person,  firm,  corporation  or  association 
of  persons,  for  buying  from  or  selling  to  any 
person,  firm;  corporation  or  association  any 
article  of  merchandise,  produce  or  commod- 
ity." If  the  transaction  in  question  contra- 
Tenes  any  of  the  provisions  Just  referred  to 
it  is  the  first  one,  it  clearly  not  falling  with- 
in the  second  one.  We  are  of  opinion  that  it 
does  not  come  within  the  first,  for  two  rea- 
sons. In  the  first  place,  aids  to  commerce 
are  not  included,  and  the  tickets  Issued  by 
plaintlfC,  together  with  its  obligation  to  give 
each  holder  of  tickets  an  art  calendar  with 
his  photograph  upon  it,  embodies  what  is,  in 
substance,  a  mere  aid  to  defendant's  busi- 
ness. The  first  portion  of  the  act  of  1903 
affords  evidence  that  the  Legislature  had  in 
mind  a  distinction  between  articles  of  mer- 
chandise, produce,  or  commodities  and  aids 
to  commerce. 

In  the  second  place  we  think  that  the  tick- 
ets, and  the  obligation  of  plalutlfT  to  give 
the  holders  thereof  calendars  with  their  re- 
spective photographs  thereon,  was  essentially 
a  contract  for  service,  to  be  rendered  the 
defendant,  rather,  than  the  sale  of  an  article 
of  merchandise,  produce,  or  commodity.  The 
transaction  does  not  come  within  the  class 
defined  in  the  statute  as  "monopolies." 

The  court  erred  in  sustaining  the  demur- 
rers upon  the  ground  that  the  contract  was 
In  contravention  of  the  statute.  As  to  the 
special  demurrers  we  think  the  court  erred 
also  in  sustaining  them.  The  contract  is  not 
vague,  ambiguous,  or  unintelligible.  It  pro- 
vides as  the  ultimate  time  for  payment  by 
defendant  for  the  tickets  three  months  after 
the  date  of  the  contract.  The  contract  may 
bave  been  ill  advised  or  Improvident,  but  that 
is  no  reason  why  it  should  be  set  aside.  It 
is  capable  of  being  enforced,  unless  It  should 
be  annulled  or  reformed  for  some  reason 
known  to  equity. 

Reversed  and  remanded. 


BRAZELTON  &  JOHNSON  t.  J.  I.  CAMP- 
BELL CO.  et  al. 

(Conrt  of  Civil  Appeals  of  Texas.     Feb.   12, 
1906.    Rehearing  Denied  March  25,  1908.) 

1.  Appkai  —  Rsvww  —  Scope  aico  Extent— 

EVinCNCK   CONSIOEBED. 

Though  a  master's  report  sbould  have  been 
admitted  at  trial  to  explain  an  ambiguity  in  cer- 
tain instruments,  the  report  having  been  strick- 
en out  by  the  trial  court,  this  court  may  not  con- 
sider it  aa  evidence  on  appeal,  but  may  only  con- 


sider the  evidence  which  was  before  the  trial 
court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  8  3270.] 

2.  EVIOENCE  —  EXTBINSIC  EVIDEKCB  —  COK- 
BTBUCTION        OF        WMTTEN        iNSTBtTltEST 

Grounds  of  Admission— AKBionrrT. 

Where  certain  instruments,  though  tending 
to  some  extent  to  show  a  sale  when  taken  to- 
gether, were  ambiguous  without  other  evidence- 
to  show  the  nature  of  the  transaction,  extrinsic 
evidence  was  proper  to  explain  the  transaction 
and  remove  the  ambiguity. 

3.  Receivebs— Allowance  of  Cijuvs— Lia- 
bility OF  Funds  in  Hands  of  Receivkb — 
Intebesi'. 

In  a  suit  against  the  receivers  of  defendant 
company  in  their  official  capacity^  to  recover 
the  value  of  certain  lumber  belonging  to  plain- 
tiff, which  the  receivers  converted  and  sold. 
while  plaintiffs  may  recover  the  proceeds  of  the 
property  converted  which  are  in  the  possession 
of  the  court  through  its  receivers,  interest  may 
not  be  recovered  thereon,  since  the  act  of  con- 
version was  the  individual  act  of  the  receivers, 
for  which  the  assets  of  the  estate  are  not  liable. 

4.  Same— Expenses  of  Receivebbhif. 

In  a  suit  to  recover  the  value  of  lumber 
claimed  to  have  been  converted  by  the  receivers 
of  defendant  company,  if  the  receivers  converted 
plaintiff's  lumber,  the  costs  of  its  sale  by  the  re- 
ceivers, and  the  expenses  of  the  receivership  in 
connection  therewith,  cannot  be  charged  against 
plaintiff, 

5.  Same— Secubed  Claims— Mobtoaoes  — In - 
tebest. 

While  creditors  are  entitled  to  interest  on 
their  claims  when  an  estate  is  solvent,  the  as- 
sets of  a  corporation  are  held  by  the  receiver 
for  the  benefit  of  all  the  creditors,  and  interest 
on  a  mortgage  debt  may  not  be  recovered  from 
its  maturity  out  of  the  general  assets  of  the  es- 
tate in  actions  against  receivers,  since  the  re- 
ceivership would  stop  the  running  of  interest. 

6.  Same. 

Where  defendant  corporation  mortgaged  lum- 
ber which  the  receivers  of  the  corporation  sold  in 
foreclosure  proceedings  against  such  receivers. 
the  proceeds  of  -the  lumber  were  liable,  not  only 
for  the  princi^l  debt,  but  also  for  interest  there- 
on from  the  time  of  its  maturity,  since  the  mort- 
gage on  the  property  was  executed  to  secure  the 
interest  as  well  as  toe  principal  debt. 

Appeal  from  District  Court,  Harris  Coun- 
ty;  W.  P.  Hamblen,  Judge. 

Action  by  Brazelton  &  Johnson  against  tlie 
J.  I.  Campbell  Company  and  others  to  recover 
from  receivers  of  defendant  corporation  the 
proceeds  of  property  converted,  or,  In  the 
alternative,  to  have  certain  Instruments  de- 
clared a  mortgage  and  to  foreclose  same. 
From  a  judgment  In  part  for  plaintiffs,  they 
appeal.     Reversed  and  remanded. 

E.  R.  Campbell,  for  appellants.  E.  P.  & 
Otis  K.  Hamblen  and  Spotts  &  Matthews, 
for  appellee. 

FISHER,  a  J.  L  L.  Campbell  and  a  M. 
Campbell  sued  the  J.  I.  Campbell  Company, 
the  Tyler  Land  &  Lumber  Company,  and 
the  Warren,  Corslcana  ft  Pacific  Railway 
Company  in  the  district  court  of  Harris 
county  for  the  purpose  of  having  receivers 
appointed  for  the  named  defendants.  The 
piaintitts  In  the  petition  filed  In  that  pro- 
ceeding represented  that  they  were  stock- 
holders in  the  defendant  corporations  nam 
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ed,  and  were  also  creditors  of  tbe  same, 
and  that  tbe  corporations  named  as  defend- 
ants were  In  imminent  danger  of  Insolvency. 
Upon  the  filing  of  this  petition,  the  district 
court  of  Harris  county  appointed  receivers  of. 
all  of  the  defendant  corporations  sued.  Dur- 
ing the  pendency  of  the  receivership  the  ap- 
pellants Brazelton  &  Johnson  filed  a  petition 
of  Intervention,  in  which  It  Is  alleged  that 
the  receivers  had  taken  possession  of  certain 
lumber  described  in  the  petition,  which  the 
appellants  had  purchased  from  the  J.  I. 
Campbell  Lumber  Company  prior  to  the  filing 
of  the  petition,  seeking  to  place  the  assets 
of  that  company  in  tbe  hands  of  a  receiver. 
Tbe  aggregate  amount  of  tlie  lumber  purchas- 
ed was  1,263,821  feet,  and  the  consideration 
paid  was  $10,000  In  cash,  tbe  sale  of  which 
was  evidenced  by  Eixhlblt  A,  attached  to 
appellant's  petition  of  Intervention,  which  it 
Is  claimed  constitutes  an  executed  contract 
of  sale.  There  is  also  attached  to  plalntlfCs' 
petition  an  Elxhiblt  B,  which  appears  to  be 
an  instrument  executed  at  or  about  the  same 
time  that  the  instrument  classed  as  Exhibit 
A  was  executed,  and  is  to  be  taken  and  con- 
sidered as  a  part  of  the  same  transaction. 
The  interveners  in  the  petition  seek  to  re- 
cover from  the  receivers  the  value  of  the  lum- 
ber converted  by  them ;  and  it  is  substantially 
alleged  that  the  receivers  had  sold  the  lum- 
ber, or  a  part  of  the  same,  and  the  proceeds 
were  now  in  their  hands,  which  should  be 
subjected  to  the  demand  of  the  Interveners. 
They  also  plead  In  the  alternative  ttiat,  in 
the  event  it  should  be  held  that  they  were 
not  purchasers  of  tbe  lumber,  then  that  the 
Instruments  executed  by  the  Campbell  Com- 
pany should  be  construed  to  be  a  mortgage  on 
tbe  lumber  In  question  to  secure  the  $10,000 
paid.  Tbe  instruments  described  the  lum- 
ber. Upon  the  trial  of  appellants'  Interven- 
tion the  court  below  held  that  the  Instruments 
In  question  did  not  constitute  a  sale  of  ther 
lumber  by  the  Campbell  Company  to  inter- 
veners, but  that  they  constituted  a  mortgage 
on  the  lumber  In  question  to  secure  the  $10,- 
000  paid  by  interveners,  and  a  decree  was 
rendered  foreclosing  a  Hen  in  favor  of  appel- 
lants on  the  fund  in  the  hands  of  the  re- 
ceivers, which  they  received  as  the  proceeds 
of  the  lumber  sold  by  them.  From  this  judg- 
ment the  appellants  as  interveners  have  ap- 
pealed; and  the  principal  question  raised  In 
their  brief  is  to  the  effect  that  the  court  erred 
in  holding  tliat  tliey  did  not  acquire  title  to 
the  lumber  in  question  as  purchasers  from 
the  Campbell  Company. 

There  is  no  statement  of  facts  or  findings 
of  fact  contained  In  the  record,  and  all  that 
can  t>e  ascertained  with  reference  to  what 
was  before  the  trial  court  as  evidence  Is  set 
out  in  the.  Judgment  and  decree  rendered  by 
tliat  court.  It  is  true  that  the  record  does 
contain  a  report  of  the  master  in  chancery 
bearing  on  the  claim  of  the  Interveners.  That 
report  finds  that  tbe  appellants  were  the  pur- 
diasers  of  the  lumber  in  question,  and  tbe  re- 


port states  evidence  tending  to  show  that  the 
purpose  and  Intention  was  to  convey  title  to 
them;  but  there  is  notliing  indicating  that 
this  report  was  In  evidence,  and  from  a  re- 
cital contained  In  the  Jud^ent  it  appears 
that  a  part,  if  not  all,  of  this  report  was 
stricken  out.  Objections  were  filed  in  the 
trial  court  to  the  report  of  the  master ;  and 
It  is  recited  In  the  Judgment  that,  after  hav- 
ing considered  the  objections,  and  no  addi- 
tional evidence  having  been  offered  except 
as  to  the  disposition  of  the  property  In 
controversy,  It  is  the  opinion  of  tbe  court 
that  certain  exceptions  urged  to  tbe  report 
and  the  findings  of  the  master  should  be  sus- 
tained as  hereinafter  stated.  Then  follows 
this  recital:  "Wherefore  it  is  considered  and 
so  decreed  by  the  court  that  the  transactions 
and  dealings  between  interveners  herein  and 
the  J.  I.  Campbell  Company,  as  evidenced  by 
the  written  contracts  in  evidence,  did  not  con- 
stitute an  absolute  sale  by  the  said  J.  I. 
Campbell  Company  to  the  said  Interveners 
of  the  lumber  described  in  interveners'  Inter- 
vention, and  in  said  written  instruments 
thereto  attached,  but  the  same  .constituted 
and  was  Intended  as  a  mortgage,"  etc.  From 
this  we  take  it  that  the  court  determined  tbe 
legal  effect  of  these  instruments  from  the 
face  of  the  documents  themselves,  without 
a  resort  to  the  report  of  the  master.  The 
theory  of  the  court  evidently  was  that  there 
was  no  ambiguity  upon  the  face  of  these  two 
instruments,  which  are  attached  to  the  plea 
of  intervention,  and  which  are  known  as  ex- 
hibits "A"  and  "B,"  and  therefore  the  evi- 
dence heard  by  the  master,  which  is  stated  in 
his  report,  was  not  to  l>e  considered  In  deter- 
mining the  legal  effect  of  tbe  transaction. 
As  before  said,  the  finding  of  the  master  was 
that  the  effect  of  the  two  Instruments  was 
to  create  a  sale ;  and  especially  was  this  true 
when  taken  In  connection  with  parol  evidence 
Introduced  before  him  and  considered  by  him 
in  determining  what  was  the  intention  of  tbe 
parties  In  executing  the  Instruments.  The 
master  held  that  the  instruments  upon  their 
face  showed  an  intention  to  convey,  but  if 
he  was  mistaken  in  that,  and  that  the  in- 
struments were  ambiguous,  then  he  held  that 
the  evidence  Introduced  removed  the  ambi- 
guity and  demonstrated  the  fact  that  a  sale 
was  Intended.  But,  as  before  said,  we  can- 
not look  to  this  report  In  determining  this 
appeal,  because,  as  we  take  it,  it  was  elimin- 
ated by  the  Judgment  of  the  trial  court 

In  Eldson  v.  Reeder,  105  S.  W.  1113,  19 
Tex.  Ct  Rep.  992,  the  Supreme  Court  held 
that,  although  the  appellate  court  might 
properly  hold  that  evidence  excluded  by  the 
trial  court  was  admissible.  It  could  not  be 
considered  by  the  Court  of  Civil  Appeals  in 
determining  the  character  of  Judgment  that 
should  be  rendered  by  that  court.  In  the  case 
cited  this  court  held  that  in  tbe  trial  of  the 
case  below  before  the  judge  without  a  Jury 
that  a  certain  deed  which  was  excluded  by 
the  trial  court  should  have  been  admitted  in 
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evidence  and  considered ;  and,  there  being  no 
dispute  as  to  the  other  facts,  we  then  held 
that.  If  the  excluded  deed  was  considered, 
then  the  proper  Judgment  to  be  rendered  was 
to  reverse  and  render.  But,  as  said  before, 
the  ruling  of  the  Supreme  Ck>urt  was  that 
we  could  not  consider  evidence  that  was 
not  before  the  trial  court.  This  mach  is  said 
In  view  of  the  fact  that  while  we  have  reach- 
ed the  conclnsion  that  there  is  an  ambiguity 
in  the  Instruments  Involved  In  this  contro- 
versy, and  the  master's  report  from  the  evi- 
dence received  by  him  placed  the  proper 
construction  upon  them,  we  cannot  consider 
that  report  in  determining  what  disposition 
we  will  make  of  this  case,  but  we  have  to 
determine  It  alone  upon  the  evidence  which 
was  before  the  trial  judge;  and,  as  we  con- 
strue the  decree  bearing  upon  that  subject, 
all  that  be  considered  was  the  two  instru- 
ments declared  on  and  described  by  the  ap- 
pellants In  their  plea  of  Intervention.  The 
first  instrument,  known  as  "Exhibit  A,"  is 
clearly  a  bill  of  sale,  and  shows  upon  Its  face 
that  the  purpose  was  to  convey  title  to  the 
lumber  in  question  to  the  appellants.  The 
greater  part  of  the  recitals  of  the  Instrument 
known  as  "Exhibit  B"  evidence  a  like  Inten- 
tion; or.  In  other  words,  there  is  nothing 
down  to  the  expression,  "they  agree  that  the 
price  upon  which  final  settlement  should  be 
made,"  and  what  thereafter  follows,  to  In- 
dicate a  conflict  with  Exhibit  A,  or  a  pur- 
pose different  from  that  stated  in  that  in- 
strument Commencing  with  the  words,  "they 
agree  that  the  price  upon  which  final  set- 
tlement shall  be  made,"  etc.,  and  the  recitals 
thereafter  stated,  there  Is  introduced  an  un- 
certainty and  ambiguity,  which  can  only  be 
removed  by  the  aid  of  parol  evidence  show- 
ing an  Intention  of  the  parties  consistent  with 
what  Is  stated  upon  the  face  of  the  two  docu- 
ments In  question.  These  ambiguous  recitals 
cannot  be  said  to  point  to  the  conclusion  that 
the  Intention  was  to  create  a  mortgage,  be- 
cause, taken  by  themselves,  we  are  not  able 
to  understand  their  meaning.  The  parties  to 
the  Instrument  evidently  intended  that  they 
should  serve  some  purpose;  and  as  before 
said,  wtiat  it  was  can  only  be  ascertained 
from  the  evidence  of  the  parties  to  the  con- 
tract Taking  the  two  Instruments  together, 
and  construing  them  as  constituting  one  con- 
tract the  predominating  recitals  Indicate  a 
purpose  and  intention  to  convey  title,  and,  if 
this  Is  not  the  construction  to  be  placed  upon 
them,  then  all  that  can  be  said  is  that,  by 
reason  of  the  latter  part  of  the  recitals  con- 
tained in  Exhibit  B,  an  uncertainty  and  am- 
biguity is  produced.  The  decree,  in  effect, 
states  that  the  trial  Judge  heard  no  evidence 
and  based  his  conclusion  upon  the  recitals 
contained  In  these  instruments.  In  this  we 
think  he  erred,  not  by  reason  of  the  fact 
that  the  instruments  considered  together  nec- 
essarily constitute  a  sale,  but  we  merely  hold 
that  the  most  certain  and  definite  expressions 
that  appear  upon  the  face  of  the  instruments 


indicate  that  the  intention  was  to  create  a 
sale;  and  we  are  inclined  to  the  opinion 
that  If  a  correct  construction  could  be  reach- 
ed solely  by  reference  to  the  Instruments 
■  alone,  without  the  aid  of  extrinsic  evidence, 
the  conclusion  would  be,  not  that  they  creat- 
ed a  mortgage,  but  a  completed  sale.  But  the 
element  of  ambiguity  that  arises  by  reason 
of  the  recitals  contained  in  the  latter  part  of 
ExbiUlt  B  require,  it  seems  to  us,  the  in- 
troduction of  evidence,  if  obtainable,  to  ex- 
plain the  nature  and  effect  of  the  transaction. 
It  Is  next  contended  by  the  appellants  that, 
If  we  should  treat  the  transaction  as  a  sale, 
then  they  would  be  entitled  to  Interest  on  the 
value  of  the  lumber  converted.  If  not  from 
that  time,  from  the  time  that  they  filed  their 
plea  of  Intervention.  As  -we  construe  the 
pleadings  of  the  interveners  with  their  pray- 
er for  relief,  we  are  not  prepared  to  say  that 
this  question  should  be  decided.  We  are  not 
authorized  to  go  Iieyond  what  we  understand 
to  be  the  liability  asserted  against  the  appel- 
lees or  the  receivers  In  the  plea  of  Interven- 
tion. As  we  construe  that  pleading,  the  pur- 
pose and  object  Is  merely  to  bold  the  receiv- 
ers liable  In  their  official  capacity.  It  Is 
pleaded  that  they  took,  possession  of  the  prop- 
erty as  receivers,  and  they  disposed  of  it  and 
sold  It  as  receivers,  some  of  It  without  ex- 
press order  of  the  court,  and  the  great  bulk 
of  It  by  virtue  of  an  order  of  the  court 
Some  of  the  lumber  was  sold  by  the  Camp- 
bell Company  prior  to  the  appointment  of  the 
receiver,  but  the  proceeds  of  that  sale  were 
collected  by  the  receiver;  that  is,  so  far  as 
appears  from  the  pleadings  and  the  master's 
report,  which  we  are  not  considering  as  evi- 
dence. In  other  words.  It  appears  that  ail 
of  the  lumber  Involved  In  this  controversy 
has  been  sold  and  converted  into  cash;  the 
proceeds  being  now  In  the  possession  of  the 
receiver.  As  agaWst  those  proceeds,  if  we 
should  hold  that  the'  transaction  constitutes 
a  sale,  the  Interveners  would  be  entitled  to 
proceed;  and  it  would  be  proper  for  the 
trial  court  to  render  a  Judgment  decreeing  to 
them  all  of  the  proceeds  received  and  col- 
lected by  the  receiver  that  arose  from  the 
sale  of  the  lumber  which  the  appellants  had 
purchased  from  the  J.  I.  Campbell  Company. 
But  It  does  not  follow  that  the  appellants 
would  be  entitled  to  Interest  against  the  re- 
ceivers on  the  value  of  the  lumber  that  had 
been  converted  and  sold.  The  act  of  convex 
slon  was  the  Individual  act  of  the  receivers, 
for  which  the  estate  of  Campbell  could  not 
be  held  responsible,  and  for  the  tort  of  the 
receivers  the  funds  of  that  estate  could  not 
be  held  liable.  If  the  receivers  took  posses- 
sion of  property  belonging  to  the  appellants, 
a  third  party,  and  which  was  In  no  wise  a 
part  of  the  assets  of  the  Campbell  estate, 
their  conduct  In  so  doing  could  not  i>e  char- 
acterized ae  ofl3claI,  but  they  stand  In  the 
attitude  of  trespassers  so  far  as  the  appel- 
lants are  concerned.  The  appellants  could 
have  framed  their  pleadings  so  as  to  recover 
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agalnat  those  that  committed  the  tort  in- 
dlvldnally;  but,  as  said  before,  their  peti- 
tion does  not  bear  such  a  construction,  and, 
tor  the  individual  wrong  of  the  receivers  in 
deprlTing  appellants  of  their  property,  of 
coarse.  It  could  not  be  contended  that  the 
Campbell  estate  would  be  responsible. 

This  view,  compared  with  what  we  have 
just  said  with  reference  to  the  liability  of 
tbe  receivers  for  the  proceeds  of  the  prop- 
erty sold,  may  appear  Inconsistent;  but, 
when  analyzed,  such  Is  not  the  case,  for  the 
trial  court,  which  has  possession  through  Its 
receivers  of  the  proceeds  of  the  sale  of  prop- 
erty belonging  to  another  who  Is  not  a  party 
to  the  receivership,  has  the  power,  and  It  be- 
comes Its  duty,  when  the  question  of  title  Is 
settled  In  favor  of  such  party,  to  require  the 
receiver  to  turn  over  and  deliver  to  him  the 
funds  or  property  In  his  hands.  It  seems 
from  the  Judgment  of  the  trial  court  that  the 
expenses  of  the  sale  of  the  lumber  in  ques- 
tion and  the  cost  attending  that  transaction, 
which  amounted  to  something  over  the  sum 
of  $600,  was  allowed  as  a  part  of  the  ex- 
penses of  the  receivership.  If  it  should  be 
determined  that  the  appellants  are  the  own- 
ers of  the  lumber  In  question,  and  that  it 
was  wrongfully  taken  from  their  possession 
and  sold  by  the  receivers,  then  It  Is  clear 
that  they  should  not  be  charged  with  any 
costs  or  expenses  of  the  receivership  In  con- 
nection with  that  transaction.  This  much 
Is  said  in  view  of  an  assignment  of  error 
complaining  of  the  action  of  the.  court  in 
charging  the  appellants  with  the  expense  of 
the  sale  of  the  lumber  and  the  cost  of  the 
receiver  in  connection  therewith. 

It  is  also  contended  by  the  appellants  that. 
If  the  instrument  should  be  construed  as  a 
mortgage,  then  they  would  be  entitled  to  in- 
terest on  the  mortgage  debt  secured  from  the 
date  of  its  maturity.  The  trial  court  con- 
strued the  Instrument  as  a  mortgage  and  de- 
creed a  foreclosure  for  the  sum  of  $10,000, 
the  amount  paid  the  Campbell  Company  by 
appellants,  but  declined  to  give  a  judgment  for 
any  amount  as  Interest  It  Is  a  difficult  mat- 
ter to  say  that  the  record  presents  this  ques- 
tion in  a  way  that  calls  for  a  decision  by 
this  court  We  cannot  tell  from  any  fact 
found  or  stated  in  the  record  when  the 
amount  matured  or  was  to  be  paid,  if  It 
could  be  held  to  be  a  mortgage.  Of  course, 
the  contracts  in  this  case  did  not  provide  for 
any  interest  and,  if  Interest  is  allowed.  It  is 
by  virtue  of  the  statute  that  provides  that 
interest  shall  commence  to  run  from  the  date 
the  amount  is  due.  But  assuming  that.  If 
held  to  be  a  mortgage,  the  same  would  be 
entitled  to  draw  Interest  then  we  are  In- 
clined to  the  view  that,  If  the  estate  Is  in- 
solvent, the  receivership  over  the  property  in 
question  would  suspend  the  running  of  in- 
terest. The  receivership  places  the  debtor 
In  the  position  of  being  unable  to  pay  the 
debt  when  It  matures.  All  of  the  property  or 
assets  ot  his  estate  which  could  be  used  for 


that  purpose  Is  taken  from  his  possession, 
and  went  Into  the  custody  of  the  court  The 
proceedings  in  this  case  upon  their  face  show 
that  the  receivership  was  at  the  instance  of 
stockholders  and  creditors  of  the  corpora- 
tion ;  and  It  Is  a  rule  of  law  that  the  assets 
of  the  corporation  are  to  be  held  by  the  re- 
ceiver, or  the  court  through  Its  receiver,  for 
the  benefit  of  all  the  creditors  and  for  a  Just 
distribution  according  to  their  resi)ective 
rights  and  dalms.  Of  course,  if  the  estate 
iB  solvent  then  the  creditors  who  have  claims 
would  be  entitled  to  interest  upon  their  de- 
mands. 

This  much  Is  said  only  so  far  as  to  Indicate 
the  views  of  this  court  when  it  Is  sought  to 
obtain  a  judgment  against  the  general  as- 
sets of  the  estate,  or  a  Jndgment  against  the 
receivers,  to  be  paid  out  of  the  general  assets 
of  the  estate.  But  in  this  particular  case, 
80  far  as  the  proceeds  of  the  lumber  Is  con- 
cerned, we  are  Inclined  to  the  view  that  it 
would  be  liable,  not  only  for  the  principal 
debt  but  for  the  Interest  that  accrued  on  the 
debt  from  the  time  of  Its  maturity.  The 
mortgage.  If  it  is  a  mortgage,  was  executed, 
not  only  to  secure  the  principal,  but  the  In- 
terest that  runs  with  the  principal,  and  which 
is  an  incident  of  the  principal  sum  due.  In 
a  foreclosure  proceeding  the  creditor  is  en- 
titled to  forclose  on  the  property  for  all  that 
Is  then  at  that  time  due,  whether  principal 
or  Interest,  or  both.  If  the  plalntUts'  debt 
was  intended  to  be  secured  by  the  lumber,  all 
the  proceeds  that  arose  from  the  sale  by  the 
receiver  would  be  responsible,  and  the  lien 
would  attach,  not  only  for  the  principal  debt 
but  also  for  the  Interest. 

For  the  reasons  stated,  the  judgment  Is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


ROBBINS  et  al.  v.  HUBBARD. 

(Court  of  Civil  Appeals  of  Texas.     March  5, 

1908.    Rehearing  Denied  March  26,  1908.) 

1.  BvioBNCE— Deeds— AirrHENTiCATiON. 

Where  a  deed  offered  in  evidence  is  attack- 
ed as  a  forgery,  its  execution  mast  be  proved  in 
a  manner  satisfactory  to  the  court  to  render  it 
admissible  in  evidence. 

2.  Same  —  DocuMENTABT      Evidehcib  —  Lost 
Deeds — Copies. 

On  on  iasae  as  to  the  title  to  land  in  which 
plaintiff  relies  u^n  a  conveyance  of  the  prop- 
erty to  him,  which  conveyance  is  attaclied  by 
defendant  as  a  forgery,  the  plaintiff  ma^  not 
introduce  a  copy  of  the  conveyance  in  evidence 
before  proving  the  execution  of  the  original,  and 
the  fact  that  the  copy  was  admitted,  not  to 
show  the  execution  of  the  original,  but  only  for 
the  putvose  of  aiding  in  determining  the  issue  of 
plaintiff's  interest  in  the  land,  does  not  render 
It  admissible. 

8.  Tbesfass  to  Tkt  Title  —  Pleadino  and 
PBOor. 

Where,  in  a  suit  to  recover  an  interest  In. 
land,  plaintiff  bases  his  right  to  recover  on  a 
deed,  which  is  attacked  as  a  forgery,  he  can- 
not show  that  he  had  a  right  to  the  land  by 
virtue  of  a  resulting  or  express  trust,  since  in 
trespass  to  try  title  plaintiff  need  not  pl^d  his 
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title,  bat  if  he  does  bo,  he  must  recover,  if  at 
all,  on  the  title  pleaded. 

[Ed.  Note.— For  caaex  in  point,  see  Cent.  Dig. 
▼ol.  46,  Trespua  to  Try  Title,  {  BO.] 

4.  Evidence  —  Second  ART    Evidence  —  Lost 
Pleadinob— Ghakacteb  or  Evidence. 

Where  evidence  is  introduced  to  avoid  a 
judgment  pleaded  as  res  judicata,  and  the  plead- 
ings on  which  such  judgment  is  based  are  lost, 
a  witness  may  testify  as  to  what  the  issues 
were,  but  may  not  substitute  his  understanding 
of  what  was  involved  in  that  suit  for  a  narra- 
tive of  the  issues  shown  by  the  pleadings. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §{  862,  663.] 

5.  Same— Res  Judicata— Aobeed  Judgment— 
Effect. 

The  fact  that  a  judgment  pleaded  as  res 
judicata  of  the  rights  of  a  party  to  a  suit  is  an 
agreed  judgment  does  not  make  it  tiie  leas  con- 
clusive. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  f  1163.] 

6.  Sake— FI.EADING— Res  Judicata. 

Where  a  judgment  is  pleaded  as  res  judi- 
cata of  the  rights  of  the  party  suing,  such  party, 
if  he  wishes  to  avoid  its  terms  by  showing  that 
it  recited  the  determination  of  issues  not  involv- 
ed, or  that  there  was  a  mistake  in  the  extent  to 
which  its  provisions  were  carried  l>etween  the 
parties,  must  plead  such  facts  as  he  relies  on  for 
that  purpose. 

7.  Same— Secondabt   E>riDENCK— Judgment- 
Lost  Pleadings- Issues  Decided. 

Where  facts  are  pleaded  to  avoid  a  judg- 
ment pleaded  in  bar,  to  show  that  it  decided  is- 
sues not  involved,  or  that  there  was  a  mistake 
in  the  extent  to  which  its  provisions  were  car- 
ried between  the  parties,  parol  evidence  is  ad- 
missible on  a  showing  that  the  pleadings  on 
which  the  judgment  was  based  are  lost  to  show 
what  the  issues  were  as  shown  by  the  pleadings. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  539.] 

8.  Trespass   to   Tbt    Title  —  Issues  —  Not 
GoiLTT— Mattebs  Pbovable. 

In  trespass  to  try  title,  defendant,  under  a 
plea  of  not  guilty,  may  offer  in  evidence  a  judg- 
ment as  res  judicata  of  plaintiff's  rights  as 
showing  a  superior  title  against  plaintiff,  and 
plaintiff  would  not  be  required  to  allege  mat- 
ters in  avoidance  before  being  permitted  to  in- 
troduce evidence  to  that  effect,  since  whatever 
affirmative  matter  is  admitted  under  the  plea  of 
not  guilty  ma^  be  avoided  by  the  opposite  party, 
without  additional  pleadings. 

Appeal  from  District  Court,  Walker  Coun- 
ty;   Gordon  Boone,  Judge. 

Trespass  to  try  title  by  J.  M.  Hubbard 
against  Marlab  Robblns  and  others.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Reversed  and  remanded. 

Deau,  Humphrey  &  Powell,  for  appellants. 
O.  C.  Clegg,  for  appellee. 

nODGES,  J.  This  suit  was  Instituted  by 
the  appellee  against  the  appellants  In  the 
district  court  of  Walker  county  to  recover 
an  undivided  one-half  Interest  in  a  tract  of 
91  acres  of  land,  and  for  partition.  It  was 
in  the  form  of  trespass  to  try  title,  with 
special  allegations  as  to  title.  The  petition 
alleged  that  the  appellant  Mariah  Robblns 
was  the  surviving  widow  of  one  James  Rob- 
blns, deceased,  and  that  the  other  appellants 

were  his  heirs  at  law;    that  on  the 

day  of  ,  1908,  appellee  and  the  said 


James  Robblns  by  deed  of  conveyance  duly 
executed  were  joint  and  equal  owners  of 
the  tract  of  land  sued  for.  The  appellants 
answered  by  a  general  denial,  plea  of  not 
guilty,  and  specially  denied  that  the  ap- 
pellee and  the  said  James  Robblns  were  ever 
joint  owners  of  the  land  described  la  the 
plaintiff's  original  petition,  and  charged  that 
If  there  ever  existed  a  purported  conveyance 
to  the  appellee  and  James  Robblns  convey- 
ing the  land  In  controversy  to  them  jointly 
In  so  far  as  It  undertook  to  convey  any  of 
the  land  to  the  appellee  the  same  was  a  for- 
gery, and  that  the  appellee  had  no  right, 
title,  or  Interest  to  any  part  of  the  land. 
They  further  answered,  averring  that  the 
issue  of  title  to  the  land  In  controversy  bad 
been  theretofore  determined  and  settled  In 
a  former  suit  in  the  district  court  of  Walker 
county  in  1900,  in  which  Samuel  Dexter  and 
others  were  the  plaintiffs  and  James  Dunlap. 
James  Robblns,  and  the  appellee  were,  with 
others,  defendants,  and  in  which  suit  a 
Judgment  was  rendered  awarding  the  prem- 
ises sued  for  to  the  said  James  Robbing. 
Appellants  also  filed  au  affidavit  cbarglni; 
that  the  deed  from  W.  J.  Murchison  to  James 
Robblns  and  J.  M.  Hubbard  which  purports 
to  bear  date  November  17,  1897,  and  which 
was  filed  for  record  on  the  8th  day  of  Jan- 
uary, 1900,  and  recorded  in  the  deed  records 
of  Walker  county,  Tex.,  was  a  forgery  In  s<> 
far  as  said  Instrument  purported  to  convey 
said  land,  or  any  part  thereof,  to  the  said 
J.  M.  Hubbard,  appellee  herein.  The  case 
was  tried  before  the  court  without  a  Jury, 
resulting  in  a  Judgment  awarding  a  one- 
half  Interest  in  the  land  to  the  appellee. 
From  that  judgment,  this  appeal  was  taken 
by  the  appellants. 

The  evidence  adduced  upon  the  trial  show-s 
substantially  the  following  facts:  All  of  the 
parties  are  negroes.  James  Robblns  was 
the  grandfather  of  the  appellee,  and  the 
husband  of  the  appellant  Mariah  Robblns. 
and,  we  gather  from  the  evidence,  was  the 
father  of  the  other  appellants.  He  was  verj' 
old  at  the  time  of  his  death,  which  occurred 
some  time  about  1901,  and  was  frequently 
hard  pressed  to  meet  his  financial  obliga- 
tions. The  testimony  seems  to  warrant  the 
conclusion  that  the  appellee  often  rendered 
the  old  man  assistance  in  paying  his  debts, 
and  in  other  ways.  The  land  in  controversy 
was  purchased  some  time  prior  to  the  year 
1897  by  James  Robblns  from  W.  J.  Murchi- 
son. The  testimony  seems  to  warrant  the 
finding  that  at  the  time  of  the  purchase  a 
part  of  the  purchase  price  was  paid  In  cash, 
and  notes  given  for  the  remainder.  The  ap- 
pellee offered  testimony  tending  to  show  that 
two  of  those  notes,  for  $50  each,  were  paid 
by  him,  because  of  the  Inability  of  Robblns 
to  meet  them  when  Murchison  demanded  the 
money.  He  also  offered  evidence  tending 
to  show  that  this  was  done  at  the  Instance 
of  his  grandfather,  and  that  the  latter  in- 
tended that  he  should  have  an  Interest  in 
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the  land  as  reimbursement  for  these  pay- 
ments. This  evidence  consisted  mainly  of 
statements  made  by  Robblns  after  the  notes 
had  been  paid  off  that  he  Intended  for  Hub- 
bard to  have  a  part  of  the  land,  and  at  one 
tbue,  according  to  the  testimony  of  one  wit- 
ness, referred  to  the  land  as  being  owned  in 
part  by  Hubbard.  He  also  at  other  times 
expressed  a  desire  that  Hubbard  should  bare 
his  portion  at  his  (Robblns')  death,  and  want- 
ed to  make  a  will  to  that  effect;  but  this 
was  never  done.  Appellants  offered  testi- 
mony to  the  effect  that  at  the  time  the  land 
was  purchased  by  Robblns  he  paid  the 
greater  portion  of  the  ];>rice  hi  cash,  and 
afterwards  paid  the  remainder  himself.  Up- 
on the  trial  the  court  permitted  the  appellee, 
over  the  objection  of  the  appellants,  to  In- 
troduce In  evidence  a  certified  copy  of  the 
deed  which  the  appellants  had  In  their  af- 
fidavit assailed  as  a  forgery,  in  so  far  as 
It  purported  to  convey  any  part  of  the  land 
to  the  appellee.  It  seems  that  the  original 
of  this  copy  had  been  lost,  and  could  not 
be  produced  upon  the  trial.  The  appellee 
had  offered  no  evidence  tending  to  prove 
the  execution  of  the  original  deed  before 
the  introduction  of  this  copy.  Immediately 
after  the  Introduction  of  the  copy  he  offered 
in  evidence  portions  of  the  deposition  of 
Payne,  the  notary  before  whom  Murchlson 
acknowledged  the  original  deed  on  the  17th 
day  of  November,  1897.  Those  portions  went 
only  so  far  as  to  show  the  acquaintance  of 
the  witness  with  the  parties,  and  the  fact 
that  both  Murchlson  and  Robblns  were  then 
dead,  and  that  witness  had  taken  the  ac- 
knowledgment of  Murchlson  to  two  deeds 
conveying  land  to  James,  or  Jim,  Robblns, 
one  November  17,  1B97,  and  the  other  Febru- 
ary 18,  1898.  Both  deeds  were  apparently 
to  the  same  tract  of  land,  and  that  the  one 
Involved  In  this  suit  In  his  qualifications 
added  to  the  bill  of  exceptions  reserved  by 
the  counsel  for  the  appellants  to  the  intro- 
duction of  this  certified  copy  of  the  deed, 
the  court  says:  "This  copy  was  not  ad- 
mitted as  showing  the  execution  of  the 
original  deed  from  Murchlson,  but  as  a  cir- 
cumstance to  be  considered  along  with  the 
oral  testimony  In  determining  whether  or 
not  the  plaintiff  had  any  Interest  in  the 
land  In  controversy."  There  was  no  pre- 
tense made  of  having  proven  the  execution 
of  the  original  Instrument  by  the  grantor. 
We  think  the  admission  of  this  copy  for 
any  purpose,  before  proving  the  execution  of 
the  original,  was  error.  Jester  v.  Stelner, 
86  Tex.  418,  26  8.  W.  411 ;  Cox  v.  Cock.  59 
Tex.  521;  Thompson  v.  Johnson,  24  Tex. 
av.  App.  246,  58  S.  W.  1031.  In  his  ar- 
gument to  justify  the  action  of  the  court  In 
admitting  this  certified  copy  of  the  deed 
the  appellee's  counsel  refer  to  the  case  of 
McOarty  v.  Johnson,  20  Tex.  Civ.  App.  184,  49 
8.  W.  1008.  We  do  not  think  this  case  fur- 
nishes any  precedent  for  the  ruling  under 
conedderatlon.     There   the   original    instru- 


ment was  lost,  was  very  ancient,  and  all  of 
the  parties  connected  with  its  execution  were 
presumed  to  be  dead;  and  under  those  cir- 
cumstances the  court  held  that  it  was  per- 
missible to  Introduce  in  evidence  a  certified 
copy  from  the  records  as  a  circumstance  tend- 
ing to  show  that  such  a  conveyance  was 
once  made  and  existed.  But  even  here  this 
character  of  evidence  was  limited  to  cases 
where  the  originals  have  been  lost,  and  the 
parties  and  subscribing  witnesses  were  dead, 
so  that  direct  proof  of  the  execution  and 
contents  of  such  Instruments,  as  ordinarily 
required,  cannot  be  made.  We  do  not  think 
this  reasoning  would  Justify  the  Inference 
that  such  liberality  should  be  extended  to 
Instruments  attacked  as  forgeries,  especially 
when  the  execution  Is  alleged  to  be  of  com- 
paratively recent  date,  and  some  of  those 
who  could  testify  as  to  the  execution  and 
contents  were  present  as  witnesses  upon  the 
trial,  as  was  the  case  here.  What  circum- 
stance of  any  probative  force  the  court  could 
get  from  the  consideration  of  the  certified 
copy  of  the  deed  from  Murchlson  aside  from 
its  contents  we  are  unable  to  see.  To  prevent 
such  consideration  seems  to  have  been  the 
principal  object  of  the  law  requiring  proof 
of  execution  in  such  cases  before  its  intro- 
duction in  evidence,  whether  of  the  copy  or 
the  original.  Had  the  original  instrument 
Itself  been  accessible  upon  the  trial,  after 
having  been  challenged  as  a  forgery,  It  could 
not  have  been  used  imtll  its  execution  had 
been  proven  in  a  manner  satisfactory  to  the 
court  Certainly  such  an  objection  to  the 
original  would  be  equally  as  potent  against 
a  copy. 

Under  various  assignments  of  error  the 
appellants  attack  the  Judgment  of  the  court 
as  being  without  sufficient  evidence  to  sup- 
port it  The  only  evidence  of  ownership  of- 
fered by  the  appellee,  excluding  the  copy 
of  the  deed  referred  to,  was  that  which  tend- 
ed to  show  that  be  had  paid  a  part  of  the 
purchase  price  of  the  land  to  Murchlson,  and 
that  his  grandfather,  James  Robblns,  In- 
tended that  he  should  be  reimbursed  by  bar- 
ing an  interest  in  the  tract  of  land  so  pur- 
chased and  paid  for.  It  is  not  necessary  that 
we  pass  upon  the  sufficiency  of  the  evidence 
to  show  a  resulting  or  an  express  trust  in 
favor  of  the  appellee  growing  out  of  the 
facts  relied  on,  for  the  reason  that  he  can- 
not, in  this  suit.  In  the  present  state  of  the 
pleadings,  recover  In  either  of  those  rights. 
It  was  not  necessary  in  bringing  an  action 
of  trespass  to  try  title  that  appellee  should 
plead  bis  title,  but,  having  done  so,  be 
must  recover.  If  at  all,  upon  the  strength  of 
the,  title  pleaded.  Mollno  v.  Benarldes,  94 
Tex.  414,  60  8.  W.  875;  Mayers  v.  Paxton,  78 
Tex.  196,  14  8.  W.  568 ;  Towne's  Texas  Plead. 
417.  In  his  petition  the  appellee  alleged 
that  he  and  James  Robblns  owned  the  land 
sued  for  Jointly,  by  virtue  of  a  conveyance 
executed  in  1908.  This  conveyance,  as  we 
have  seen.  In  so  far  as  It  purported  to  con- 
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Tey  any  Interest  to  the  appdlee,  was  attacked 
by  the  appellants  as  a  forgery.  Not  only 
was  there  no  attempt  to  prove  the  execution 
of  any  such  conveyance  In  favor  of  the  ap- 
pellee as  set  np  by  him,  but  tbe  evidence  of- 
fered by  the  appellants  was  sufficient  to 
show  that  the  deed  evidently  relied  upon 
by  Hubbard  was  executed  to  Robbins  alone, 
and  that  tbe  name  of  the  appellee  was  not 
in  It  at  the  time  It  was  made  and  acknowl- 
edged by  Murchison.  We  think  tbe  assign- 
ments of  tbe  appellants  upon  tills  issue 
should  be  sustained. 

Inasmuch  as  the  case  Is  to  be  reversed  and 
remanded,  it  is  proper  that  we  should  dis- 
cuss the  other  assignment  of  error.  Tbis 
relates  to  tbe  admission  of  parol  testimony 
to  impeach  tbe  terms  of  a  judgment  offered 
in  evidence  by  the  appellants  under  their 
plea  of  res  adjudicata.  The  court  permitted 
the  appellants  to  offer  In  evidence  the  Judg- 
ment referred  to  in  this  special  plea,  which 
seems  to  have  been  done  without  objection. 
The  material  portion  of  that  judgment  was 
as  follows:  "And  that  tbe  defendant  James 
Robbins  have  and  recover  of  the  plaintiffs, 
his  codefendants,  and  the  interveners  tbe 
following  described  91  acres  of  land  in  Walk- 
er county,  Tex."  Then  follows  a  descrip- 
tion of  tbe  land,  which  appears  to*  be  ad- 
mittedly the  same  tract  here  involved.  An- 
other portion  of  the  same  judgment  awards 
to  the  appellee  another  tract  of  land.  The 
testimony  objected  to  was  that  of  the  wit- 
ness O.  O.  Clegg,  who  testified  for  the  ap- 
pellee in  rebuttal  that  he  was  an  attorney 
for  one  of  the  parties  to  the  suit  in  which 
that  judgment  was  rendered;  that  it  was 
an  agreed  judgment,  made  at  tbe  instance 
of  one  or  more  of  the  parties  in  interest,  and 
for  the  purpose  of  eliminating  those  tracts 
of  land  to  which  limitation  had  perfected 
title.  He  bad  searched  for  the  original  pa- 
pers, but  they  could  not  be  found.  He  said 
further:  "I  don't  understand  that  in  that 
suit  there  was  any  controversy  whatever 
as  to  anything;  only  they  tried  to  eliminate 
from  the  controversy  that  land  that  limita- 
tion was  perfected  on."  The  testimony  quot- 
ed is  the  only  portion  to  which  any  objection 
could  be  urged,  and  this  is  objectionable  only 
In  so  far  as  the  witness  undertook  to  Sub- 
stitute bis  understanding  of  wbat  was  in- 
volved in  that  suit  for  a  narrative  of  tbe 
Issues  as  shown  by  the  pleadlags.  Tbe  fact 
that  the  judgment  was  rendered  by  agree- 
ment makes  It  none  tbe  less  conclusive  be- 
tween the  parties  and  their  privies.  23  Cyc 
1097,  and  cases  cited.  The  appellants  hav- 
ing pleaded  this  judgment  in  bar,  it  was 
the  -duty  of  the  appellee,  if  he  wished  to 
avoid  itsxterms  by  showing  that  it  recited 
tbe  determil^atlon  of  issues  not  Involved,  or 
that  there  wtts  a  mistake  in  the  extent  to 
which  Its  provisions  were  carried  between 
tbe  parties,  to  pri^ad  such  facts  as  he  relied 
on  for  that  purpose.  Shields  v.  Hunt,  45 
Tex.   424;    McSween  v.  Yett,  60  Tex.   184; 


Howard  v.  Emerson  (Tex.  Civ.  Ai^.)  59  S. 
W.  49.  Having  done  this,  he  would  have 
the  right,  if  the  pleadings  were  lost  and 
could  not  be  produced  upon  the  trial,  to 
offer  parol  evidence  of  what  tbe  issues  were 
as  shown  by  such  pleadings.  It  is  urged 
that  the  appellants'  plea  of  res  adjudicata  Is 
Insufficient  in  law,  and  should  not  be  con- 
sidered. While  not  passing  upon  that  ques- 
tion, it  is  a  sufficient  answer  to  say  that, 
had  no  such  plea  been  filed,  the  ai)pellants 
could,  under  their  plea  of  not  guilty,  have 
offered  the  judgment  in  evidence  as  show- 
ing their  superior  title  as  against  the  ap- 
pellee. However,  when  sucb  evidence  ia 
offered  solely  under  the  plea  of  not  gnllty, 
the  plaintiff  would  not  be  required  to  al- 
lege matters  in  avoidance  before  being  per- 
mitted to  Introduce  evidence  to  that  effect. 
Whatever  affirmative  matter  is  admitted  un- 
der the  plea  of  not  guilty  may  be  avoided 
by  the  opposite  party  without  additional 
pleadings.  McSween  v.  Yett,  supra:  Riv- 
ers V.  Foote,  11  Tex.  662;  Clardy  v.  WU- 
son,  27  Tex.  Civ.  App.  49,  64  .8.  W.  488. 

For  the  errors  indicated,  the  Judgment 
of  the  district  court  is  reversed,  and  the 
cause  remanded. 


GIBBS  NAT.  BANK  v.  CITIZENS'  BANK 
et  aL 

(Court  of  Civil  Appeals  of  Texas.     Harch  12, 
1908.) 

1.  AppEAt  —  Review  —  SooPB  of  Inquibt  — 
Tbial  bt  CotTBT— Absence  of  Findings. 

A  defendant  pleaded  its  privilege  to  be  sued 
in  a  different  county  and  a  general  denial.  Up- 
on waiver  of  jury  the  cause  was  tried  before  the 
court.  A  plea  of  privilege  was  determined  by 
the  court  along  with  the  case  on  its  merits,  and 
judgment  was  rendered  for  defendant;  but  the 
findings  of  the  court  did  not  appear  in  the  rec- 
ord. Held,  that  it  could  not  oe  assumed  that 
judgment  was  rendered  on  the  plea  of  privilege 
alone;  but  it  must  be  determined  from  the  rec- 
ord on  appeal  whether  the  court  erred  in  render- 
ing judgment  for  defendant. 

2.  Sahe— Findings  of  Coubt  on  Conflict- 
ing Evidence. 

A  general  finding  by  the  trial  court  on  con- 
flicting evidence  cannot  be  disturbed  on  appeal. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |(  3983-3989.] 

3.  Banks  and  Banking  —  Draft  —  Actions 
Against  Bank— Evidence  —  Stjffioienct— 
Adeqttact  of  Deposit  to  Mebp  Draft. 

Evidence  held  to  sustain  a  finding  that  the 
drawer  of  a  draft  did  not  have  sufficient  funds 
in  defendant  bank  to  require  payment  of  the 
draft  by  the  bank. 

4.  Same— AuTHOBiTT  of  Drawer— Liabiutt 
OF  Drawee. 

Evidence  held  to  sustain  findings  that  the 
drawer  of  a  draft  was  not  authorized  to  over- 
draw his  account,  that  the  draft  was  not  accept- 
ed by  the  drawee,  and  that  the  drawee  was  not 
estopped  from  denying  the  drawer's  authority 
to  draw  the  draft,  nor  its  own  liability  thereon. 

^peal  from  Walker  County  Court;  W. 
A.  Leigh,  Judge. 

Action  by  the  Glbbs  National  Bank  agrainst 
the  Citizens'  Bank  and  others.    From  a  jndg- 
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ment  for  the  defendant  bank,  plaintiff  ap- 
peals.   AlBrmed. 

Dean,  Humphrey  &  Powell,  for  appellant 
Hill,  WlIUatDS  &  Elking,  for  appellees. 

LBVT,  J.  The  Olbbs  National  Bank  sued 
the  Citizens'  Bank,  W.  B.  Weathersbee,  W. 
L.  Smlther,  and  the  Smltber  Grocery  Com- 
pany, on  a  draft  for  the  sum  of  $331.50, 
drawn  hy  W.  E.  Weathersbee  In  favor  of 
W.  li.  Smlther,  and  directed  to  the  Citizens' 
Bank,  and  Indorsed  by  W.  L.  Smlther  and  the 
Smlther  Grocery  Company  to  appellant  By 
Its  petition  appellant  alleges  that  at  the  time 
the  draft  was  drawn  by  Weathersbee  on  the 
Citizens'  Bank  the  said  Weathersbee  bad 
antbority  firom  the  Citizens'  Bank  to  draw 
the 'same  for  the  amount  therein  specified, 
and  that  the  Citizens'  Bank  bad  promised 
and  agreed  wltb  Weathersbee  to  pay  the 
said  draft  when  the  same  shonld  be  drawn, 
and  that  the  Citizens'  Bank  had  funds  of 
Weathersbee  on  band,  and  Weathersbee  had 
an  agreed  line  of  credit  with  the  said  bank 
snfllclent  to  require  the  said  bank  to  pay 
the  draft  snd  that  the  said  bank  had  accept- 
ed the  draft  prior  to  the  drawing  thereof  by 
Weathersbee.  Transfer  of  the  draft  to  ai>- 
I)ellant  and  due  presentment  to  and  refusal 
of  payment  by  the  Citizens'  Bank,  was  al- 
leged. The  Citizens'  Bank  pleaded  Its  prlvl- 
l%e  to  be  sued  In  Grimes  county,  the  county 
of  its  residence,  and  excepted  specially  to 
appellant's  petition,  and  entered  a  general 
denial.  The  other  defendants  failed  to  an- 
swer. Appellant  filed  a  supplemental  peti- 
tion, pleading  facts  in  estoppel  of  appellees 
to  deny  the  authority  of  Weathersbee  to 
draw  the  draft.  A  Jury  was  waived,  and  the 
cause  tried  before  the  court  The  plea  of 
prlvll^e  was  determined  by  the  court  along 
with  the  case  on  its  merits.  The  court  ren- 
dered a  Judgment  in  favor  of  appellant 
against  Weathersbee,  Smlther,  and  the  Smlth- 
er Grocery  Company,  a  partnership,  by  de- 
fault, and  after  hearing  the  evidence  ren- 
dered a  Judgment  in  favor  of  appellees  and 
against  appellant  for  the  costs.  From  the 
Judgment  rendered  In  favor  of  the  Citizens' 
Bank  the  appellant  has  appealed. 

Appellant  by  appropriate  assignments  of 
error  contends  In  effect  that  the  court  erred 
Id  rendering  Judgment  In  favor  of  appellee, 
because  (1)  the  evidence  shows  that  W.  E. 
Weathersbee  had  specific  authority  from  ap- 
pellee to  draw  the  draft  In  favor  of  W.  L. 
Smlther;  (^  that  the  draft  was  afterwards 
assigned  or  transferred  to  appellant  for  a 
valuable  consideration;  (3)  that  there  was 
an  acceptance  of  the  draft  by  appellee;  (4) 
or,  if  not  an  express  acceptance,  the  evi- 
dence shows  an  estoppel  on  tbe  part  of  ap- 
pdlee  from  denying  the  authority  of  Weath- 
ersbee to  draw  the  check,  and  tbe  existence 
of  the  transaction,  and  tbe  validity  and  ef- 
fect of  its  obligation  and  undertaking  to  pay 
tbe  dieck.  The  appellees  in  the  brief  urge 
that  tbe  court  did  not  err  in  rendering  Judg- 


ment for  appellees,  because  (1)  the  plea  of 
privilege  to  be  sued  in  Grimes  county  was 
carried  along  with  the  merits  of  the  cause, 
and  a  finding  thereon  in  appellees'  favor 
entitled  the  appellees  to  an  abatement  of 
the  suit  in  Walker  county;  (2)  that  the  ap- 
pellant under  tbe  evidence  In  the  case,  not 
being  the  party  to  whom  tbe  promise,  if  any, 
to  accept  tbe  draft  was  made,  cannot  main- 
tain the  suit;  (3)  there  is  no  evidence  that 
appellees  ever  authorized  the  drawing  or 
agreed  to  accept  this  draft ;  and  (4)  that  the 
evidence  does  not  show  nor  support  estoppel 
In  refusing  to  accept  or  pay  the  draft  or 
denying  liability  for  the  draft 

Tbe  findings  of  the  court  do  not  appear  in 
the  record,  and  we  are  unable  to  say  that 
the  plea  of  privilege  was  sustained,  and  that 
the  Judgment  was  rendered  on  that  ground, 
rather  than  on  the  merits  of  tbe  case.  We 
therefore  will  have  to  assume,  in  the  ab- 
sence of  findings  by  the  court  that  the  court 
rendered  the  Judgment  as  well  on  the  merits 
of  the  case,  and  determine  from  the  record 
whether  the  court  erred  In  rendering  the 
Judgment  in  favor  of  appellees.  The  effect 
of  the  general  Judgment  of  the  court  Is  to 
find  the  evidence  against  the  allegation  of 
the  appellant  that  (1)  at  tbe  Ume  the  draft 
was  drawn  by  Weathersbee  on  tbe  appellee 
Weathersbee  bad  authority  from  appellee  to 
draw  the  same  for  the  amount  therein  speci- 
fied, and  (2)  that  the  appellee  had  promised 
and  agreed  with  Weathersbee  to  pay  the  draft 
when  the  same  should  be  drawn.  The  appel- 
lant relied  upon  tbe  evidence  of  Weathersbee, 
and  appellee  upon  the  testimony  of  Up- 
church,  the  cashier.  In  this  respect  It  is 
apparent  that  the  evidence  upon  these  points 
is  conflicting,  and  that  the  general  finding 
thereon  by  the  trial  court  cannot  be  dis- 
turbed. Weathersbee  testified  for  appellant 
that  he  had  contracted,  prior  to  the  date  of 
the  checli.  to  purchase  444  head  of  cattle 
from  W.  L.  Smlther;  that  at  the  time  of  this 
particular  transaction,  and  for  a  long  time 
prior  thereto,  he  bad  (ui  account  with  the 
Citizens'  Bank;  that  the  bank  bad  made  a 
practice  of  honoring  his  overdrafts;  that 
for  some  time  before  this  be  bad  been  specu- 
lating in  cattle,  with  tbe  understanding 
with  the  Citizens'  Bank  that  in  tbe  event  it 
was  foimd  necessary  to  overdraw  bis  ac- 
count bis  drafts  would  be  honored  by  tbe 
bank;  that  for  the  balance  due  Smltber  on 
this  contract  and  for  a  car  load  of  butcher 
cattle  he  gave  his  personal  check  for  the 
$331.50  in  suit:  that  he  did  not  know  the 
exact  condition  of  his  account  with  the  bank 
at  the  time  that  he  gave  this  check,  but  in 
view  of  his  previous  arrangements  with  the 
bank,  and  in  view  of  the  fact  that  tbe  bank 
bad  made  a  practice  of  honoring  bis  over- 
drafts for  some  time  previous  thereto,  be 
"did  not  deem  it  material  as  to  whethw  or 
not  I  had  on  deposit  at  the  time  sufficient 
funds  to  meet  this  particular  check."  R.  E. 
Ii.  Upchurch,  cashier  and  a  partner  In  tbe 
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bank,  testified  that  tbe  bank  never  author- 
ized Weathersbee  to  draw  a  check  on  the 
bank  in  favor  of  Smlther  for  cattle,  never 
promised  to  pay  or  honor  any  such  check, 
and  never  gave  Weathersbee  authority  to 
draw  this  or  any  check  on  the  bank  In  pay- 
ment for  any  cattle;  that  he,  acting  for 
the  bank,  never  knew  anything  of  Smlther's 
cattle,  except  that  Weathersbee  had  left  the 
town  and  was  coming  to  Huntsville  to  re- 
ceive the  cattle  that  he  had  bought  from 
Smitber;  that  at  the  time  tbe  bank  was 
not  indebted  to  Weathersbee  and  had  no 
funds  on  hand  belonging  to  him,  but  that 
Weathersbee  was  Indebted  to  the  bank  by' 
note  for  overdrawn  money;  that  Weathers- 
bee never  bad  any  arrangement  or  agreement 
whereby  he  could  draw  this  check  on  the 
bank;  that  Weathersbee  had  drawn  on  the 
bank  before  that  time,  and  in  one  instance 
had  no  funds  and  the  check  was  turned 
down ;  that  at  the  time  of  his  previous  over- 
drawing special  arrangements  were  made; 
that  it  was  understood  with  Weathersbee 
that  he  did  not  have  authority  to  check 
against  the  bank  on  any  account  unless  he 
bad  previously  deposited  money  with  the 
bank  for  the  purpose;  that  the  bank  never 
promised  in  any  way  to  honor  the  check, 
nor  did  it  give  authority  to  draw  on  It; 
that  the  bank  never  got  any  money  from 
Smlther's  cattle  that  the  witness  knew  any- 
thing abont;  that  the  only  understanding 
with  Weathersbee  was  that  he  could  draw 
when  he  had  previously  placed  money  in  the 
bank  to  draw  against;  that  he  never  had 
any  general  authority  to  draw  on  the  bank. 
The  witness  Weathersbee  testified  that  be- 
fore leaving  Bedias  be  bad  a  conversation 
with  Upchurcb,  the  cashier,  about  giving  the 
check  in  question  and  drawing  on  the  bank, 
and  that  he  gave  this  check  as  well  In  pur- 
suance of  an  understanding  at  that  time  to 
that  effect  But  Upchurch  In  his  testimony 
denies  this  conversation  in  whole. 

Looking  further  to  the  record,  we  do  not 
think  that  the  court  erred  In  the  general 
Judgment  In  finding  against  the  allegation 
that  the  Citizens'  Bank  had  funds  of  Weath- 
ersbee on  band  sufiSiclent  to  require  the  pay- 
ment of  the  check  given.  The  evidence  sub- 
stantially shows  that  Weathersbee  made  a 
contract  with  Likes  to  sell  him  cattle,  and 
Likes  advanced  Weathersbee  $1,100  on  the 
contract;  that  Weathersbee  deposited  this 
money  generally  in  the  bank  without  any 
instructions  as  to  the  application  thereof; 
that  Weathersbee  bought  cattle  from  various 
parties,  and  gave  checks  on  appellee  in  pay- 
ment therefor,  and  in  so  doing  overdrew  the 
account;  that  Smlther  received  a  portion 
of  these  payments;  that  a  check  was  given 
to  McDonald  for  $1,500,  payment  of  which 
was  refused  by  the  appellee;  that  at  the 
time  the  check  in  question  was  drawn  Weath- 
ersbee was  Indebted  to  the  bank  In  the  sum 
of  $1,200,  evidenced  by  a  note,  being  in  pay- 
ment of  overdrafts;    that  after  tbe  draft  in 


suit  was  given  and  presented  Weathersbee 
deposited  $350  proceeds  from  the  sale  of  tbe 
Smitber  cattle.  There  Is  evidence  to  sbow 
that  this  $350  was  deposited  by  Weathers- 
bee In  tbe  due  course  of  business  generally, 
and  without  any  Instructions  to  the  appellee 
as  to  Its  application,  and  that  without  objec- 
tion appellee  credited  the  $350  to  tbe  amount 
of  $1,200  due  by  Weathersbee.  In  the  view 
of  the  record  we  do  not  think  that  it  couKl 
be  held,  as  a  matter  of  law,  that  the  appellee 
was  precluded  from  denying  the  authority 
of  Weathersbee  to  draw  the  draft  sued  on 
and  Its  own  responsibility  and  want  of  lia- 
bility, and  consequently  the  general  finding 
of  the  court  must  be  sustained.  We  are  not 
prepared  to  rule  In  this  case  that  the  court 
erred  in  concluding  that  appellant  could 
not  maintain  this  suit  against  appellee,  the 
drawee  of  an  unaccepted  draft. 

The  trial  court  having  passed  upon  all  tbe 
evidence  and  decided  the  conflicts,  and  there 
being  sufficient  evidence  to  sustain  the  gen- 
eral Judgment  rendered,  we  would  not  be 
authorized  to  disturb  the  judgment  Tbe 
case  is  ordered  affirmed. 


JBTKA  LIFE  INS.  CO.  OF  HARTFORD, 
CONN.,  V.   WIMBEHILY.* 

(Court  of  Civil  Appeals   of   Texas.     Feb.    15. 
1908.    Rehearing  Denied  March  18,  1908.) 

1.  iRStniANCB— FORFEITOBE  OF  POLICY — C!ON- 
STBUCTION    OF    POXilCT. 

Forfeitures  are  not  favored  in  law;  and, 
if  the  language  in  an  insurance  policy  is  fairly 
susceptible  of  a  construction  prevontinij  a  for- 
feiture, such  construction  will  be  adopted. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  S  699.] 

2.  TiMK— Days. 

The  day  of  doing  an  act  may  be  included  or 
excluded  in  computing  time  so  as  to  operate  most 
favorably  to  the  pari?  entitled  to  the  favor. 

3.  Saue. 

When  the  time  within  which  an  act  is  to  be 
done  is  to  be  computed  from  and  after  a  certain 
day,  the  rule  is  to  exclude  that  day. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  45,  Time,  {  IL] 

4.  Same— SuNOAY. 

Where  the  last  day  for  the  performance  of 
a  contract,  as  for  the  payment  of  a  premium  on 
an  insurance  policy,  happens  to  fall  on  Sunday, 
the  party  has  until  the  succeeding  Monday  to 
perform  the  obligation  or  pay  the  premium. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Time,  }i  60,  51.] 

6.  iNSURANCic— The  Contbact^-Opkbation— 
Tebm  of  Risk— Special  Provisions  op 
Policy. 

An  insurance  policy  became  due  on  October 
1st,  but  the  policy  allowed  30  days  of  grace 
within  which  to  make  payment.  '  October  1st 
fell  on  Sunday.  The  insured  died  on  November 
1st,  without  having  paid  his  premium.  Held. 
that  he  died  within  the  protection  of  the  policy, 
since  the  premium  did  not  fall  due  until  Monday. 
October  2d,  and,  to  avoid  a  forfeiture,  Octolwr  2d 
will  be  excluded  in  allowing  the  30  days  of  grace. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  28,  Insurance,  S  913.] 


•Writ  of  error  granted  by  Supreme  Court 
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«.    SAJ«— PREMIUlia— PATMEaiT   OF    PBEMIUMB. 

Where  an  insnnuice  policy  provided  for  an 
annaal  premiam  to  be  paid  at  or  before  5 
o'clo<^  p.  m.  on  the  lat  day  of  October,  but  did 
not  expressly  provide  that  a  failure  to  so  pay 
would  work  a  forfeiture,  and  where  both  in  the 
policy  and  in  the  notice  indorsed  on  the  premium 
receipt  there  were  clauses  to  the  effect  ttat, 
should  any  subsequent  premium  be  not  paid 
when  due,  the  policy  would  determine,  except 
that  30  days  ^race  during  which  the  pidicy 
would  be  in  force  would  be  allowed  for  the  pay- 
ment of  any  premium  after  the  first,  the  policy 
remained  in  force  until  midnight  of  the  last  day 
of  grace,  and  ^yment  of  the  premium  could  be 
made  at  any  time  in  the  period  embraced  with- 
in the  80  days  of  grace,  there  being  no  limita- 
tion in  the  clauses  allowing  grace  requiring  the 
assured  to  i>ay  the  premium  at  or  before  5 
o'clocli  of  any  particular  day. 

[E!d.  Note. — For  cases  in  point,  see  Cent.  Di|^ 
vol.  28,  Insurance,  {  913.] 

7.  Samk. 

Where  an  insurance  policy  provided  for  an 
annual  premiam  to  t>e  paid  on  or  before  the  Ist 
of  October,  but  allowed  80  days  ^ace  in  making 
such  payment,  during  which  tune  the  policy 
should  remain  in  full  force,  and  allowed  the  in- 
surance company  to  deduct  from  the  face  of  the 
policy,  upon  approval  of  the  proofs  of  death  of 
the  insured  during  its  continuance,  any  indebted- 
ness to  the  company  on  account  thereof,  or  any 
unpaid  preminm  for  the  current  year,  the  ben- 
eficiary, in  case  the  insured'  died  at  any  time 
within  the  30  days  allowed,  whether  the  pre- 
mium was  paid  before  the  expiration  of  such 
days  or  not,  had  the  right  to  recover  the  amount 
of  the  policy,  less  any  indebtedness  accrued 
thereon  and  the  first  year's  premium,  the  provi- 
sion for  deducting  the  unpaid  current  year's 
premium  in  case  of  the  insured's  death  making 
unnecessary  the  payment  of  such  premium  by 
the  beneficiary  after  such  death. 

fBd.  Note. — For  cases  in  point,  see  Cent.  Dig 
vol.  28,  Insurance,  i  1308.] 

8.  Same  —  Comstbtjction  —  Application  or 
General  Rules  of  Cosstbuction. 

Even  if  from  the  language  of  an  insurance 
policy  it  is  doubtful  whether  it  remains  in  force 
until  3  o'clock  or  midnight  of  a  certain  day,  and 
whether  a  provision  of  the  policy  allowing  the 
company  to  deduct  any  unpaid  current  premium 
from  the  face  thereof,  in  case  the  Insured  die 
before  its  expiration,  makes  unnecessary  the 
payment  of  the  premium  by  the  beneficiary  after 
the  insured's  death,  the  holding  that  the  policy 
remains  in  force  until  midnight  of  the  day  in 
question,  and  that  the  payment  of  the  premium 
by  the  beneficiary  after  the  insured's  death  is 
unnecessary,  would  be  justified,  since  the  policy 
should  be  construed  most  strongly  against  the 
insurance  company,  and,  in  order  to  prevent  a 
forfeiture,  even  a  forced  construction  might  be 
placed  upon  it. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  2S,  Insurance,  (  690.] 

9.  Appeal  —  Review  —  Jddoment  of  Loweb 

OOUBT. 

Where,  in  an  action  on  an  insurance  policy, 
the  question  arose  as  to  whether  the  term  ex- 
pired at  5  o'clock  p.  m.  or  midnight  of  a  certain 
day,  and  it  was  uncertain  from  the  evidence  as 
to  whether  the  insured  died  before  or  after  5 
o'clock  p.  m.  of  such  day,  even  if  the  view 
that  the  policy  remained  in  force  until  midnight 
be  erroneous,  the  Court  of  Civil  Appeals  will 
not  disturb  a  judgment  for  plaintiff,  where  the 
inference  is  easily  drawn  from  the  evidence  that 
the  insured  died  before  5  o'clock  p.  m.  on  the 
day  in  question,  since  every  intendment  should 
be  indulged  in  favor  of  the  court  below. 

[Ed.  Note.— For  cases  in  point,  see  Cent  IM* 
vol.  3,  Appeal  and  Error,  {{  8983-3989.] 


10.  Insubance— Waivee— Demand. 

Where  an  insurance  company,  npon  a  ben- 
eficiary's offer  to  furnish  proofs  of  death  of  an 
insured,  denied  Its  liability  on  the  policy,  it 
thereby  waived  its  right  to  demand  of  payment, 
and  was  estopped  from  contending  that,  because 
of  the  beneficiary's  failure  to  demand  payment 
as  required,  a  Judgment  against  it  was  erroneous 
in  including  the  statutory  penalty  and  attorney's 
fees. 

Appeal  from  District  Court,  Mllam  County; 
X  C.  Scott,  Judge. 

Action  by  Ldllle'M.  Wlmberly  against  the 
Mtati  Life  Insurance  Compamy  of  Hartford, 
Conn.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

W.  J.  Moroney,  for  appellant  J.  M.  Ral- 
ston and  Moore  &  Moore,  for  appellee. 

RICE,  J.  Appellee,  Ullle  M.  Wlmberly, 
plaintiff  below,  brought  this  suit  against  ap- 
pellant, the  JEtna  Life  Insurance  Company  of 
Hartford,  Conn.,  defendant  below,  on  a  life 
insurance  policy  for  $1,000  issued  by  the  de- 
fendant company  on  the  life  of  plaintifTs  hus- 
band, Garee  A.  Wlmberly.  The  case  was 
tried  by  the  court  without  a  jury,  plaintiff 
recovering  judgment  for  the  face  of  the  pol- 
icy, less  $20.28,  current  year's  premium  un- 
paid, with  6  per  cent  Interest  thereon,  to- 
gether with  12  per  cent  penalty  and  $150  at- 
torney's fees,  making  a  total  of  $1,297.90, 
and  costs  of  court,  from  which  judgment  de- 
fendant has  appealed. 

It  is  unnecessary  to  state  the  pleadings,  as 
no  point  Is  made  upon  same;  and  It  will 
suffice  for  the  discussion  of  this  case  to  say 
that  the  defendant  denied  total  Itablllty,  on 
the  ground  that  before  the  death  of  the  In- 
sured the  policy  had  lapsed  for  nonpayment 
of  premium.  It  likewise  denied  liability  for 
statutory  damages  and  attorney's  fees  upon 
the  ground  that  there  was  no  allegation  nor 
evidence  of  demand  for  payment,  as  required 
by  the  statute.  PlalntlfT  contended  In  reply 
that  the  premium  payable  on  October  1,  1905, 
did  not  fall  due  until  the  Monday  following, 
because  October  1st  was  Sunday,  and  that, 
as  the  policy  allowed  a  grace  of  30  days 
after  the  same  became  due  within  which  pay- 
ment of  premium  could  be  made,  this  30  days 
grace  should  be  added  to  October  2d,  exclud- 
ing October  1st,  because  the  same  was  Sun- 
day, and  that,  as  the  law  takes  no  cognizance 
of  fractions  of  a  day,  the  Insured  bad  until 
November  Ist,  midnight,  to  4)ay  the  premium, 
and  that,  as  Wlmberly  died  on  November  1, 
1906,  the  policy  was  In  full  force  at  the  time 
of  his  death.  Plaintiff  alleged  In  her  plead- 
ings, and  likewise  contended,  that  she  had 
offered  to  make  proof  of  death,  but  that 
defendant  denied  liability  on  said  policy. 
Therefore  it  became  unnecessary  to  allege  or 
make  proof  of  demand  for  payment  Defend- 
ant contended  that  the  policy  expired  on 
October  31,  1905,  at  6  o'clock  p.  m.  These  re- 
spective contentions  present  the  principal  Is- 
sues in  the  case  affecting  plaintiff's  right  to 
recover.   There  were  no  conclusions  of  law  or 
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fact  filed  by  the  trial  rourt,  but  from  the  evi- 
dence It  appears  that  on  July  22,  1804,  the 
defendant  company  lasned  a  policy  on  the 
life  of  Garee  A.  Wlmberly,  deceased.  In  fa- 
vor of  his  wife- as  beneficiary,  the  regular 
policy  to  begin  October  1;  1904,  with  a  con- 
tract for  "term  insurance"  from  July  22, 
1904,  to  October  1,  1904.  The  premium  for 
both  the  "term  Insurance"  and  the  regular 
policy  for  1904  were  promptly  paid.  Omit- 
ting Immaterial  parts  of  the  policy,  we  copy 
such  portlobs  thereof  as  are  deemed  material: 

"No.  61871  $1,000.00 

"iBtna  Life  Insurance  Company 
of  Hartford,  Connecticut. 
"This  policy  of  Insurance  wltnesseth: 
That  the  ^tna  Life  Insurance  Company,  In 
consideration  of  the  statements,  answers,  and 
warranties  contained  in  or  Indorsed  upon  the 
application  for  this  policy,  which  application 
Is  copied  herein  and  made  a  part  of  this  con- 
tract, and  in  further  conslderatloQ  of  the 
annual  premium  of  twenty  and  ^^Aoo  dol- 
lars, to  be  paid  to  It  at  or  before  S  o'clocic 
p.  m.  of  the  first  day  of  October  of  each  and 
every  year  during  the  continuance  of  this 
policy,  hereby  Insures  the  life  of  Qaree  A. 
Wlmberly,  hereinafter  called  the  insured,  of 
Rosebud,  county  of  Falls,  state  of  Texas,  in 
the  sum  of  one  thousand  dollars,  payable  at 
the  home  office  of  said  company  in  Hartford, 
Connecticut,  on  the  surrender  and  discharge 
of  this  policy,  either  at  the  end  of  the  policy 
year  falling  nearest  to  age  85,  if  the  Insured 
is  then  living,  or  on  receipt  and  approval  of 
proofs  of  the  death  of  the  said  Insured  dur- 
ing the  continuance  of  this  policy,  and  any 
indebtedness  to  said  company  on  account  of 
this  policy,  or  any  premiimi  for  the  current 
year  remaining  unpaid,  shall  first  be  deduct- 
ed therefrom.  The  said  sum  Insured  shall 
be  payable  as  a  death  claim  to  lillle  M.  Wlm- 
berly, wife  of  the  Insured,  or  In  event  of  her 
death  hetore  his,  to  his  executors,  adminis- 
trators, or  assigns.    •    •    • " 

Section  1,  page  2,  of  said  policy,  contains 
the  following,  among  other  things:  "If  any 
subsequent  premium  be  not  paid  when  due, 
then  this  policy  shall  cease  and  determine, 
subject  to  the  nonforfeltlng  features  herein- 
after described,  except  that  a  grace  of  30 
days,  during  which  time  the  policy  remains 
In  full  force,  will  be  allowed  for  the  payment 
of  any  premium  after  the  first,  provided  that 
with  the  payment  of  such  premium  Interest 
Is  also  paid  thereon  for  the  days  of  grace 
taken,  but  for  any  reckoning  hereinafter 
named  the  time  when  a  premium  becomes 
due  shall  be  the  day  stipulated  therefor  on 
the  first  page  hereof.    •    •    •  " 

It  further  appears  from  the  evidence  that 
about  the  20th  of  September,  1905,  the  de- 
fendant company  sent  to  the  First  National 
Bank  of  Rosebud.  Tex.,  sundry  premium  or 
renewal  receipts  for  October,  including  a  re- 
ceipt for  the  annual  premium  on  the  Wlm- 
berly policy  due  October  1,  1905.     Rosebud 


was  Wimberly's  address,  and  the  receipt  was 
sent  to  Rosebud  for  collection  tor  Wimberiy's 
convenience.  At  the  same  time  the  Insur- 
ance company  sent,  and  Wlmberly  received, 
written  notice  of  the  approacbhig  maturity  of 
the  premium,  and  of  the  fact  that  the  re- 
ceipt was  at  the  First  National  Bank  of  Rose- 
bud for  collection.  On  two  occasions,  one 
shortly  before,  and  the  other  shortly  after< 
October  1,  1905,  Wlmberly  stated  to  Harris, 
the  agent  of  the  company,  that  he  did  not 
intend  to  pay  the  premium  and  continue  the 
policy  in  force,  and  that  he  had  taken  Insur- 
ance in  another  company.  The  said  receipt 
bore  the  lithographed  signature  of  the  insur- 
ance company's  secretary,  and  the  signature 
of  Farrell  &  Harris,  managers,  and  it  was 
8Ul>stantlaIly  in  the  following  form:  "Hart- 
ford, Conn.,  October  1st,  1905.  .s:tna  Life 
Insurance  Company.  The  receipt  of  the  pre- 
mium due  on  above  date  under  policy  No. 
61,871,  on  the  life  of  O.  A.  Wlmberly,  is  here- 
by acluiowl edged.  Premium  $20.28.  (See 
notice  to  policy  holder.)"  On  the  back  of  the 
receipt  was  the  following  notice  to  the  policy 
holder:  "Policies  cease  in  accordance  with 
their  terms,  If  the  premiums  are  not  paid  on 
or  before  the  day  stipulated  therein  for  such 
payment,  except  that  a  grace  of  80  days  Is 
allowed  for  the  payment  of  any  premium  aft- 
er the  first,  provided  that  with  the  payment 
of  such  premium  Interest  is  also  paid  thereon 
for  the  days  of  grace  taken.    »    •    •  " 

Wlmberly  was  killed  on  November  1,  1905. 
The  only  evidence  as  to  the  time  of  day  of 
his  death  was  the  testimony  of  his  father-in- 
law,  W.  B.  White,  witness  for  plalntlfF,  and 
who  had  charge  of  the  Insurance  business  for 
the  plaintiir,  and  who  testified  on  this  point 
that  Wlmberly  was  killed  on  November  1, 
1905,  about  six  miles  from  Rosebud ;  that  he 
met  Wlmberly  in  Rosebud  on  the  afternoon 
of  that  day,  but  it  was  a  cloudy  day,  and  he 
did  not  rememtter  what  time  in  the  afternoon 
he  met  him;  that  a  telephone  message  was 
received  by  his  brother  In  Rosebud,  stating 
that  somebody  was  shot,  but  that  he  did  not 
at  that  time  think  it  was  Wlmberly;  that  his 
nephew  came  from  his  brother's  house  about 
400  yards,  and  told  him  of  the  message;  that 
be  then  got  ready,  drove  out,  and  found  Wlm- 
berly dead  In  the  road;  that  he  supposed  it 
was  about  9  o'clock  at  night  when  he  reached 
Wimberly's  body,  and  supposed  that  It  took 
him  an  hour  to  drive  the  six  miles,  and  prob- 
ably half  an  hour  to  get  ready  before  he 
started  after  receiving  the  message;  that  he 
did  not  know  anything  about  what  hour 
Wlmberly  died,  except  that  he  was  dead 
when  he  reached  his  body  about  8  o'clock; 
that  the  body  was  found  about  four  miles 
from  the  nearest  telephone  station,  and  that 
it  was  necessary  for  some  one  to  go  that  dis- 
tance before  sending  the  message  to  Rosebud; 
that  the  body  was  found  dead  In  the  road  be- 
fore the  messenger  started  to  telephone  the 
message. 

On  November  2,  1905,  Blaslenz,  assistant 
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cashier  of  tbe  First  National  Bank  of  Rose- 
bud, who  had  the  premium  receipt  then  In  its 
possession,  turned  back  the  stamp  of  the  bank 
to  October  30th,  and  stamped  said  premium 
receipt:  "Paid  October  30th,  1905.  First 
National  Bank  of  Rosebud,  Texas."  By 
White's  authority  the  amount  shown  by  said 
receipt,  to  wit,  $20,28,  was  charged  to  his 
account  in  the  bank.  The  same  day,  Novem- 
ber 2,  1906,  the  bank  mailed  to  Farrell  & 
Harris,  said  agents  of  the  company,  a  draft 
for  that  amount  to  cover  said  premium,  which 
draft  was  received  by  them  on  November  3, 
1905.  In  the  meantime  they  had  learned  of 
Wimberiy's  death  through  the  newspapers, 
and  on  receipt  of  draft  Harris  Immediately 
went  to  Rosebud  by  next  train,  and  on  the 
morning  of  November  4,  1805,  returned  the 
draft  to  the  bank,  with  instructions  to  re- 
tara  the  money  to  White,  or  the  person  who 
paid  the  same.  This  action  was  taken  on 
the  ground  that  tbe  bank  had  no  authority 
to  accept  the  premium  under  the  circumstan- 
ces. The  instructions  of  Harris  were  com- 
plied with,  and  the  account  of  White  was 
credited  bdck  with  tbe  amount  of  said  draft. 
The  bank  had  not  surrendered  the  premium 
receipt  to  White.  On  demand  of  Harris  the 
bank  surrendered  to  him  the  premium  re- 
ceipt, and  all  other  collections  on  hand,  and 
all  business  relations  between  tbe  insurance 
company  and  the  bank  terminated.  Except 
as  stated,  the  premium  due  October  1,  1905, 
was  not  paid,  and,  exc^t  as  hereinafter 
stated,  tbe  testimony  shows  that  the  bank 
made  collections  for  the  insurance  company 
only  in  the  usual  course  of  business,  as  banks 
nsuaily  make  collections  for  customers.  Tbe 
insurance  company  had  not  appointed  the 
bank  as  its  agent,  except  by  sending  premium 
receipts  to  it  for  collection. 

Harris,  the  Insurance  agent,  testified  that 
be  had  cautioned  the  bank  not  to  accept  pay- 
ment of  any  premiums  after  tbe  expiration  of 
the  30  days  grace  allowed  by  the  policy,  and 
tliat  the  insurance  company  never  accepted 
premiums  after  the  expiration  of  SO  days 
grace,  except  on  production  of  satisfactory 
health  certificate  by  the  Insured,  and  by  spe- 
cial authority  from  tbe  home  office,  and  that, 
if  any  bank  to  which  premium  receipts  had 
been  sent  for  collection  had  ever  accepted 
payment  after  the  expiration  of  the  30  days 
grace,  it  was  done  without  authority  and 
without  tbe  knowledge  of  tbe  insurance  com- 
pany, or  its  agents,  and  the  collections  had 
always  been  reported  by  the  bank  as  made 
before  the  expiration  of  the  30  days  grace. 

Martin,  cashier  of  the  bank,  testified  that 
it  was  not  tbe  custom  of  the  bank  to  accept 
payment  after  the  expiration  of  the  80  days 
grace,  and  that,  if  it  had  been  done  in  any 
other  case  than  this,  he  had  no  recollection 
of  it 

Blaslenz,  assistant  cashier,  however,  testi- 
fied that  various  insurance  companies  sent 
premium  receipts  to  the  bank  for  collection, 
and  tliat  it  was  a  custom  of  the  bank  to  ac- 


cept payment  after  the  expiration  of  the  30 
days  grace,  and  stamp  the  receipts  as  paid 
before  tbe  expiration  of  the  days  of  grace; 
that  he  had  no  special  instructions  about 
Farrell  &  Harris ;  that  except  in  this  particu- 
lar Wimberly  case  he  did  not  know  whether 
or  not  the  bank  had  ever  accepted  payment 
of  premium  for  defendant  Insurance  company 
after  the  expiration  of  the  days  of  grace,  and 
did  not  know  whether  or  not  Farrell  &  Har- 
ris knew  of  tbe  bank's  custom  in  this  respect. 

Plaintiff  introduced  in  evidence  a  printed 
calendar,  showing  that  the  Ist  day  of  Octo- 
ber, 1905,  fell  on  Sunday,  and  a  letter  from 
defendant  company  to  plaintiff's  attorney,  of 
date  January,  11,  1906,  before  suit  was  filed, 
denying  liability  on  the  policy  sued  on. 

By  its  first  and  second  assignments  of  er- 
ror appellant  complains  of  the  action  of  the 
court  in  rendering  Judgment  in  favor  of  plain- 
tiff against  it  for  any  amount,  because,  as  it 
contends,  defendant  is  not  liable  to  plain- 
tiff, for  the  reason  tbe  undisputed  evidence 
shows  that  the  policy  had  expired  by  its 
terms  on  account  of  nonpayment  of  premium 
when  Wimberly  died.  The  evidence  shows 
that  by  the  terms  of  the  policy  the  premium 
in  question  was  due  on  October  1,  1905,-  and 
that  said  day  fell  on  Sunday.  There  is  a 
clause  in  the  policy  providing  that,  "if  any 
subsequent  premium  be  not  paid  when  due, 
then  this  policy  shall  cease  and  determine, 
subject  to  the  nonforfeitlng  feature  herein- 
after described,  except  that  a  grace  of  30 
days,  during  which  time  the  policy  remains 
in  full  force,  will  be  allowed  for  the  pay- 
ment of  any  premium  after  the  first,  provid- 
ed that  with  the  payment  of  such  premium 
interest  is  also  paid  thereon  for  the  days  of 
grace  taken;  but  for  the  reckoning  herein- 
after named  the  time  when  the  premium  be- 
comes due  shall  be  the  day  stipulated  there- 
for on  the  first  page  hereof."  The  same  stipu- 
lation likewise  appears  in  the  notice  on  the 
back  of  the  premium  receipt  sent  by  the  de- 
fendant company  to  the  Rosebud  Bank  for 
collection,  as  hereinbefore  mentioned. 

Under  the  stipulations  of  the  policy,  the 
question  for  determination  first  is  whether  or 
not,  in  arriving  at  the  date  when  this  pre- 
mium fell  due,  tbe  1st  of  October,  being  Sun- 
day, should  he  excluded  from  consideration 
in  computing  said  time;  and,  second,  ttiat 
if  the  same  be  excluded,  can  the  30  days  of 
grace  be  added  to  October  2d,  thereby  con- 
tinuing the  policy  in  full  force  and  operation 
up  to  and  through  November  1,  1905,  the  in- 
sured having  died  on  the  latter  date? 

In  treating  this  subject,  in  19  Amer.  & 
Eng.  Ency.  Law,  p.  52,  it  is  said:  "Under  a 
policy  providing  that  it  shall  be  forfeited  if 
default  is  made  in  the  payment  of  premium 
at  the  appointed  time,  if  the  day  of  pay- 
ment falls  on  Sunday,  the  premium  is  not 
payable  until  tbe  day  following,  even  though 
the  Insured  dies  on  Sunday  afternoon." 

In  2  Joyce  on  Insurance,  p.  1220,  S  1129,  it 
is  said:  "If  the  day  of  payment  of  tbe  pre- 
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mlum  falls  on  Sunday,  it  Is  payable  the  fol- 
lowing Monday,  and  a  tender  made  on  that 
Monday  Is  sufficient;  for.  If  It  Is  tendered 
on  Sunday,  there  Is  no  obligation  to  receive 
it,  and  the  fact  that  the  assured  dies  Sunday 
afternoon,  even  though  the  premium  fell  due 
Sunday  noon,  will  not  avail  the  company, 
nor  is  It  any  defense  that  the  assured  died 
Monday  afternoon,  for,  if  no  hour  is  specified 
for  payment,  all  day  Monday  is  given.  And 
this  applied  to  a  case  where  a  note  given  for 
the  premium  fell  due  on  Sunday,  August  7th, 
and  the  insured  died  Monday,  August  8th,  at 
1  o'clock." 

To  like  effect,  see  Bliss  on  Life  Insurance, 
p.  317,  i  199. 

In  Hammond  t.  American  Mutnal  Life  In- 
surance Company,  10  Gray  (Mass.)  306,  a 
similar  question  being  before  the  court,  It 
said,  in  delivering  the  opinion:  "The  whole 
Inquiry  Is  reduced  to  this  point:  When  was 
the  quarter  yearly  payment  for  the  quarter 
succeeding  that  commencing  cm  the  1st  day 
of  July,  1854,  due,  and  by  law  required  to  be 
paid?  Adopting  the  proper  division  of  the 
year  Into  four  quarters,  and  commencing  on 
the  1st  of  April,  1854,  the  third  quarter  would 
commence  on  the  Ist  of  October,  and  the  pre- 
mium to  be  paid  for  that  quarter,  irrespec- 
tive of  the  circumstance  that  the  1st  day 
of  October  occurred  on  Sunday,  would  be  re- 
quired to  be  paid  on  that  day.  The  assured 
had,  however,  until  the  1st  of  October  at 
noon  to  pay  the  premium.  He  was  not  in  de- 
fault before  that  time,  unless  It  be  that,  in 
case  the  Ist  of  October  occurring  on  Sunday, 
he  was  required  to  pay  the  premium  on  the 
Saturday  preceding.  The  only  question  In 
the  case  seems  to  be  whether  Sunday  Is  to  be 
excluded  as  a  day  of  payment,  and  the  pay- 
ment properly  postponed  till  Monday,  or 
whether  the  party,  to  save  his  policy  from 
being  forfeited,  must  make  his  quarterly  pay- 
ment on  or  before  Saturday,  when  the  quar- 
ter day  falls  on  Sunday.  We  have,  on  the 
one  hand,  the  rule  as  to  commercial  paper, 
or  negotiable  notes,  payable  with  grace,  re- 
quiring payment  to  be  made  on  Saturday, 
where  the  third  day  of  grace  falls  on  Sunday, 
and  the  other  rule,  generally  adopted  as  to 
other  contracts  to  pay  money  or  perform  oth- 
er specific  duties  on  a  certain  day  named, 
that.  If  such  day  falls  on  Sunday,  the  day 
of  performance  is  postponed  tUl  Monday. 
Salter  v.  Burt,  20  Wend.  (N.  T.)  205,  32  Am. 
Dec.  530.  In  reference  to  notes  payable  on  a 
certain  day,  but  entitled  to  three  days  grace, 
it  is  said  that  in  such  case  the  note  by  its 
terms  would  be  due  and  payable  two  days 
earlier  than  Saturday,  and  that  what  was 
originally  a  mere  indulgence  to  casualty  or 
oversight  should  not  be  extended,  and  there- 
fore, if  the  last  of  the  three  days  of  grace 
falls  on  Sunday,  the  payment  must  be  made 
on  Saturday,  and  that  It  was  more  reason- 
able to  take  from  than  to  add  to  a  period  of 
time  thus  originally  allowed  as  mere  grace 
and  favor.    But  aa  to  other  contracts  which. 


by  the  face  of  the  instrument,  required  a  pay- 
ment on  a  day  which  proved  to  be  Sunday, 
to  discbarge  literally  the  promise  or  duty, 
the  law  seems  to  sanction  the  postponement 
of  the  time  for  doing  the  same  till  the  Mon- 
day following.  In  other  words,  Sunday  is  not 
a  legal  day  for  the  performance  of  contracts 
and  doing  secular  business.  The  statute  for- 
bids an  such  acts.  The  party  paying,  and 
the  party  receiving,  money  on  that  day  in  dis- 
charge of  a  contract,  would  subject  them- 
selves to  a  penalty  for  so  doing.  Sunday  was 
not  a  day  contemplated  by  the  parties  as  em- 
braced In  the  stipulation  to  pay  a  quarterly 
premium  on  the  1st  day  of  Octot>er  In  eacb 
and  every  year  during  the  life  of  the  party 
assured.  The  defendants  had  no  office  open 
on  that  day,  and  were  under  no  obligation  to 
receive  the  payncfent  of  the  premium  on  that 
day,  if  the  same  had  been  tendered  by  the  as- 
sured. Such  being  the  case,  the  assured  was 
under  no  obligation  to  do  what  would  have 
been,  not  only  an  illegal  act,  but  also  one 
which  the  other  party  was  not  bound  to  rec- 
ognize. In  this  view  of  the  case,  there  was 
no  such  default  on  the  part  of  the  assured 
in  not  paying  the  premium  falling  due  on 
the  1st  of  October,  as  should  be  held  to  ter- 
minate the  policy." 

In  the  above  case  the  assured  died  on  Sun- 
day, the  1st  of  October,  before  the  payment  of 
premium  was  made,  and  recovery  was  allow- 
ed, notwithstanding  the  fact  that  the  assured 
died  on  Sunday  afternoon,  and  no  payment 
of  premium  was  tendered  until  Monday,  when 
it  was  refused. 

In  Owen  v.  Howard  Ins.  Co,  87  Ky.  671,  lO 
S.  W.  119,  It  was  held  that,  where  the  In- 
surance company  requires  suit  to  be  brought 
within  12  months  after  a  fire  occurs,  and  the 
last  day  of  such  12  months  falls  on  Sunday, 
suit  brought  on  the  following  Monday  is  In 
due  time. 

In  Edmundson  t.  Wragg,  104  Pa.  501,  49 
Am.  Rep.  590,  where  the  right  to  recover  usu- 
ry paid  was  limited  to  six  months  after  the 
payment  of  usury,  it  was  held  that,  the  last 
day  of  the  six  months  being  Sunday,  the 
party  had  the  right  to  bring  his  suit  on  the 
following  day. 

In  Sands  v.  Lyon,  18  Conn.  28»  29,  where 
a  testator  devised  to  bis  son  a  tract  of  land 
upon  condition  that  be  pay  within  a  year 
after  the  testator's  death  certain  legacies, 
and  the  last  day  of  the  year  being  Sunday,  It 
was  held  that  a  tender  on  the  following  day 
was  sufficient  to  save  his  right  to  the  land. 

In  Avery  v.  Stewart,  2  Conn.  69,  7  Am.  Dec. 
240,  the  majority  of  the  court  held  that 
when  a  contract  was  to  be  performed  on  a 
particular  day  of  the  month  in  the  future, 
and  that  happened  to  be  Sunday,  it  was  to  be 
performed  on  the  following  day.  The  ac- 
tion was  on  a  note,  not  negotiable,  payable  in 
60  days  from  date  in  cotton  yarn,  to  be  deliv- 
ered at  a  certain  place.  It  was  dated  the 
16th  day  of  December,  1816,  fell  due  the  14tb 
day  of  February  thereafter,  which  was  Suu- 
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day.  On  Monday  what  was  equivalent  to  a 
tender  of  the  yam  was  made.  The  debtor 
could  not  be  required  to  pay,  nor  tbe  creditor 
to  accept,  payment  before  the  time  appointed. 

In  Campbell  t.  International  Life  Assur- 
ance Society  of  London,  4  Bosw.  (N.  T.) 
29S,  after  quoting  with  approval  tbe  doc- 
trine announced  in  Salter  t.  Burt,  and  also 
in  Sands  v.  Lyon  and  Avery  v.  Stewart,  su- 
pra, it  Is  held  that  Sunday,  the  28tb  day  of 
June,  was  the  last  day  of  80  days  within 
which  the  assured  bad  the  right  to  pay  the 
preminm,  and  that  the  thirtieth  day  being 
Sunday,  the  premium,  as  a  matter  of  right, 
could  l>e  paid  by  the  assured  on  tbe  next  day 
thereafter,  the  day  on  which  it  was  tendered, 
and  that  the  tender  on  that  day  was  in  time, 
and  that  the  policy  was  thereby  continued 
in  force,  and  the  plaintifC  was  entitled  to 
recover,  holding  that,  when  by  accident  or 
mutual  error  tbe  day  for  fulfilling  the  agree- 
ment falls  on  Sunday,  there  is  enough  of  prin- 
ciple and  authority  to  Justify  the  par^  In 
deferring  his  performance  to  the  Monday 
ensuing,  without  impairing  a  right  or  in- 
curring a  forfeiture. 

It  is  likewise  said  in  section  1110,  2  Joyce 
on  Insurance,  that,  if  the  time  of  payment 
be  extended  a  certain  number  of  days  after 
the  premium  actually  liecomes  due,  in  com- 
puting the  time  covered  by  tbe  extension,  tbe 
day  on  which  the  premium  fell  due  is  exclud- 
ed from  the  computation. 

To  the  same  ettect,  see  Northey  v.  Bankers' 
Life  Association,  110  Cal.  647.  42  Pac.  1079; 
Stryker  v.  Vanderbllt,  27  N.  J.  Law,  68 ;  Craig 
V.  BuUer,  83  Hun,  286,  31  N.  T.  Supp.  963 ; 
Hughes  T.  Snyder,  2  Wkly.  Notes  Cas.  (Pa.) 
65 :  Holbrook  v.  Mill  Owners'  Mut.  Ins.  Co., 
86  Iowa,  255,  53  N.  W.  229;  Balkwill  v. 
Bridgeport  W.  F.  Co.,  62  111.  App.  663 ;  Press- 
ed Steel  Co.  V.  Eastern  Ry.  Co.  of  Minn.,  121 
Fed.  609.  57  G.  O.  A.  633;  Halbert  et  ai. 
V.  San  Saba  Spring  Land  &  Live  Stock  Ass'n, 
89  Tex.  230,  34  S.  W.  639,  49  L.  R.  A,  193,  and 
note  thereunder,  specially  subdivision  3  there- 
of, "On  Insurance  Policies,"  page  208. 

Quoting  from  the  note  to  this  last  case 
(page  247),  it  is  said:  "There  seems  to  be 
one  general  rule  with  reference  to  counting 
the  first  and  last  days  In  the  computation  of 
a  period  of  time  whicli,  subject  to  exceptions 
based  upon  the  language  of  the  provision  for 
time,  or  upon  the  surrounding  circumstances, 
seems  to  have  remained  the  same  throughout 
the  whole  period  of  the  common  law,  and 
which  remains  practically  the  same  under 
the  statutes  and  rules  of  court  That  rule 
is  that,  in  tbe  computation  of  time,  one  of 
the  first  and  last  days  of  the  period  shall  be 
included,  and  tbe  other  excluded.  Tbe  ques- 
tion as  to  wliich  of  the  two  days  shall  be  in- 
cluded and  which  excluded,  however,  has 
been  differently  decided  In  different  periods 
and  different  Jurisdictions,  and  has  given 
rise  to  much  conflict  of  opinion.  The  general 
common-law  rule  as  It  originally  existed  was 
that  the  first  day  was  to  be  counted  when  tbe 


computation  was  to  be  from  an  act  or  event, 
but  that  it  was  not  to  be  counted  when  the 
reckoning  was  to  be  from  a  day,  or  from  tbe 
day,  of  an  act  or  event  The  more  modern 
decisions  have  changed  this  rule;  and,  in 
the  absence  of  a  statute  or  rule  of  court  con- 
trolling the  question,  the  courts  now  compute 
time,  as  a  general  rule,  by  excluding  tbe  first 
day  and  Including  tbe  last  day.  But  this 
rule  was  subject  to  exception  with  reference 
to  tbe  language  of  tbe  provision  for  time  or 
tbe  surrounding  circumstances ;  and  In  many 
Instances  in  which  the  words  'within'  or  'be- 
tween' or  'at  least'  or  'not  less  than'  were 
used  both  the  first  and  tbe  last  days  were  ex- 
cluded, and  such  days  were  tacluded  or  ex- 
cluded, as  tbe  case  might  be,  so  as  to  avoid 
a  penalty  or  forfeiture.  This  rule  was  subse- 
quently put  In  statutory  form,  or  adopted  as 
a  court  rule,  In  most  Jurisdictions,  but.  In 
construing  the  statutes  and  rules,  though  the 
courts  could  not  depart  from  or  change  tbe 
language  used,  they  generally  construed  them 
to  be  a  re-enactment  of  the  common-law  rule 
on  the  subject,  and  held  them  to  be  subject 
to  the  same  exceptions ;  and  the  general  rule 
now  existing,  whether  at  common  law  or  un- 
der the  statutes,  probably  is  that  tbe  first 
day  of  a  period  of  time  Is  to  be  excluded  and 
the  last  day  is  Included,  but  that  either  or 
both  days  may  be  either  Included  or  excluded. 
If  the  language  of  the  provision  for  tbe  time 
Is  such  as  to  require  it,  or  If  by  so  doing  a 
penalty  or  forfeiture  will  be  avoided.  Tbe 
question  as  to  what  will  be  done  when  the 
last  day  falls  on  Sunday  or  a  holiday  Is 
treated  in  a  note  to  Valles  v.  Brown,  16  Colo. 
462,  27  Pac.  945,  14  L.  R.  A.  120,  and  is  not 
Included  in  this  note.  All  that  Is  here  con- 
sidered on  that  question  is  the  construction 
of  tbe  statute  or  court  rule  existing  in  many 
of  the  states  to  the  eCtect  that  if  the  last  day 
of  a  period  of  time  should  fall  on  Sunday  or 
a  holiday,  that  day  should  be  excluded  from 
the  computation ;  the  general  rule  being  that 
in  such  case  the  time  Is  extended  to  Include 
the  following  day." 

In  considering  this  question  it  may  be  well 
to  bear.  In  mind  the  general  rule  that  for- 
feitures are  not  favored  In  law ;  and  It  has 
been  said  by  our  own  courts  that.  If  the  lan- 
guage In  a  policy  is  fairly  susceptible  of  the 
construction  preventing  a  forfeiture,  such 
construction  will  be  adopted.  Brown  v.  Pala- 
tine Ins.  Co.,  89  Tex.  595.  35  S.  W.  1060; 
Sullivan  V.  Hartford  Fire  Ins.  Co.,  88  Tex. 
607,  36  a  W.  73;  Selders  v.  Merchants'  Life 
Ass'n,  93  Tex.  200,  54  S.  W.  753.  The  day 
of  doing  an  act  may  be  included  or  excluded 
in  computing  time,  so  as  to  operate  most  fa- 
vorably to  the  party  entitled  to  the  favor. 
O'Connor  v.  Towns,  1  Tex.  114;  State  v. 
Asbury,  26  Tex.  83;  1  Rose's  Texas  Notes, 
23.  When  tbe  time  within  which  an  act  is 
to  be  done  Is  to  be  computed  from  and  after 
a  certain  day,  the  rule  is  to  exclude  that 
day.  Hill  v.  Kerr,  78  Tex.  217,  14  S.  W. 
566 ;  1  Rose's  Notes,  248.    In  the  ca^  at  bar 
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the  defendant  company  evidently  regarded 
the  premlnm  as  falling  due  on  the  Ist  of  Oc- 
tober, 1906,  because  on  the  20tb  of  Septem- 
ber, 1905,  It  sent  Its  premium  or  renewal  re- 
ceipt to  the  Rosebud  Bank  for  collection,  and 
caused  notice  of  the  same  to  be  -given  to  the 
insured.  The  recitations  of  Its  policy  like- 
wise stated  that  the  premium  shall  fall  due 
on  the  1st  of  October  of  each  succeeding 
year.  We  think  the  doctrine  announced  In 
the  foregoing  authorities  Is  the  correct  one, 
and  that  where  the  last  day  for  the  perform- 
ance of  a  contract,  as,  in  this  instance,  for 
the  payment  of  a  premium  on  an  Insurance 
policy,  happens  to  fall  on  Sunday,  then  the 
party  has  until  the  succeeding  Monday  to 
perform  the  obligation  or  to  pay  the  premium. 
Again,  we  think,  to  avoid  a  forfeiture  of  this 
contract,  and  not  to  defeat  the  very  purpose 
for  which  it  was  intended,  that  such  a  con- 
struction should  be  given  It.  We,  therefore, 
hold  that  the  assured  in  this  case  bad  the 
right  to  pay  the  premium  on  Monday,  the 
2d  of  October,  and  that  the  premium.  In  legal 
effect,  did  not  fall  due  until  that  day.  This 
being  true,  the  30  days  of  grace  given  to  the 
assured  after  said  date  within  which  to  pay 
said  premium  should.  In  our  opinion,  be  add- 
ed to  the  2d  day  of  October,  which,  in  this 
case,  would  extend  the  policy  and  keep  the 
same  in  full  force  and  effect,  for  and  during 
the  1st  day  of  November,  1905,  and,  as  the 
assured  died  on  said  date,  he  was  within  the 
protection  of  the  policy,  and  the  court  was 
correct  In  rendering  judgment  in  favor  of  the 
plalntifT  herein.  We,  therefore,  overrule  this 
assignment. 

Appellant,  by  its  third  assignment  of  error 
and  propositions  thereunder,  further  chal- 
lenges the  correctness  of  the  Judgment  of  the 
trial  court  on  the  ground  that  the  policy,  by 
its  terms,  expired  at  5  o'clock  p.  m.  on  a 
certain  day,  and  the  burden  of  proof  was  on 
the  plaintiff  to  show  that  Wimberly  died 
while  the  policy  was  in  force,  and  that.  If  it 
be  held  that  November  1st  was  the  last  day 
of  grace,  then  the  policy  expired  at  5  o'clock 
p.  m.  on  that  day,  and  that  there  was  no 
evidence  to  show  that  the  assured  died  before 
5  o'clock  p.  m.  on  November  Ist. 

Since  we  have  concluded  that  the  30  days  of 
grace  should  be  added  to  the  2d  of  October, 
1905,  thereby  extending  and  keeping  alive 
the  policj'  until  November  1,  1903,  and  as 
from  the  evidence  it  appears  that  the  assured 
died  on  that  day,  then  It  necessarily  follows, 
as  a  matter  of  course,  that  the  plaintiff  would 
be  entitled  to  recover,  unless  defeated  by  the 
contention  of  defendant  that,  In  order  to  keep 
the  policy  In  life,  either  the  payment  of  the 
premium  must  be  made  before  5  o'clock  p.  m. 
on  November  1st,  1905,  or  it  must  appear 
from  the  evidence  that  the  death  of  the  as- 
sured occurred  prior  to  5  o'clock  of  that  day. 

We  do  not  agree  in  this  respect  with  defend- 
uit's  construction  of  the  policy.  While  It  Is 
true  tibat  in  the  body  of  the  policy  it  is 
I^ovided  for  the  payment  of  the  premium  to 


be  made  at  or  before  5  o'dodc  p.  m.  on  the 
Ist  daj'  of  October  of  each  and  every  year 
during  the  continuance  of  said  policy,  still  it 
is  not  expressly  provided  that  a  failure  to 
make  such  payment  would  work  a  forfeiture 
of  the  same.  Besides  this  there  are  other 
clauses  in  the  policy  which  indicate  to  us  that 
the  assured  would  have  the  right  to  make  this 
paj-ment  at  any  time  during  the  30  days  of 
grace  allowed  by  the  policy,  or  that,  In  the 
event  of  the  death  of  the  assured  during  the 
30  days  of  grace,  the  premium  could  be  paid 
after  his  death  by  the  plaintiff,  or,  more  ac- 
curately stated,  that  she  would  have  the  right 
to  collect  the  policy,  the  company  having  the 
privilege  to  deduct  therefrom  any  Indebted- 
ness due  by  the  assured  thereon,  as  well  as 
the  premium  for  the  current  year;  for  It  is 
also  provided  therein  that,  if  any  subsequoit 
premium  be  not  paid  when  due,  then  the  policy 
shall  cease  and  determine,  subject  to  the  non- 
forfeiting  features  therein  described,  except 
that  a  grace  of  30  days,  during  which  time  the 
policy  remains  in  full  force,  will  be  allowed 
for  the  payment  of  any  premium  after  the 
first,  provided  that,  with  the  payment  of  such 
premium,  interest  is  also  paid  thereon  for 
the  days  of  grace  taken,  and  that,  on  receipt 
and  approval  of  proof  of  death  of  the  said 
assured  during  the  continuance  of  this  policy, 
and  any  indebtedness  to  said  company  on  ac- 
count of  this  policy,  or  any  premium  for  the 
current  year  remaining  unpaid  shall  first  be 
deducted  therefrom.  Again,  in  the  notice  in- 
dorsed on  the  premium  receipt  Issued  to  the 
assured.  It  Is  also  provided  that  the  policies 
shall  cease  In  accordance  with  their  terms.  If 
the  premiums  are  not  paid  on  or  before  the 
day  stipulated  therein  for  such  payment,  ex- 
cept that  a  grace  of  30  dajs  Is  allowed  for  the 
payment  of  any  premium  after  ttie  first 

Now  these  clauses  In  the  policy  should, 
in  our  judgment,  be  construed  as  an  enlarge- 
ment of  the  right  of  the  assured  to  pay  the 
premium  at  any  time  in  the  period  embraced 
within  the  30  days  of  grace.  We  are  ted  to 
this  conclusion  because  there  Is  no  Umitanon 
In  any  of  these  subsequent  clauses  requiring 
the  assured  to  pay  the  premium  at  or  before 
5  o'clock  p.  m.  of  any  particular  day ;  but  the 
30  dajs  of  grace  were.  In  our  judgment,  In- 
tended by  the  parties  to  cover  the  period  of  30 
full  days,  without  any  limitation  whatever,  so 
that  it  was  intended  to  extend  the  life  of  the 
policy  to  30  days  after  the  same  fell  due, 
which  was  the  1st  day  of  October  of  each  year, 
but  that  day,  In  this  instance  falling  upon 
Sunday,  and  being  excluded  under  the  rule 
hereinbefore  announced  by  us,  then  the  polic}' 
would  be  extended  for  the  full  30  days  from 
the  2d  of  October,  1905.  And,  there  being  no 
limitation  In  the  policy  requiring  the  payment 
to  be  made  at  any  hour  during  said  30  days, 
we  believe  that  It  is  reasonable  to  say  that  It 
was  the  intention  of  the  parties  by  the  con- 
tract that  the  assured  should  have  the  benefit 
of  the  full  30  days  within  which  to  pay  said 
premium.     Penn  Plate  Glass  Go.  t.  Spring 
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Garden  Ins.  Co.,  189  Pa.  255,  42  Atl.  138,  69 
Am.  St  Bep.  810.  This  contention  Is  further 
liome  ont  by  the  clause  in  the  policy  granting 
to  the  company  the  right  to  deduct  from  the 
fiice  of  the  policy,  upon  approval  of  the  proofs 
of  death  of  the  insured  during  the  conti^nu- 
mnce  of  the  policy,  any  Indebtedness  to  said 
company  on  accoimt  of  the  same,  or  any  pre- 
mium for  the  current  year  remaining  unpaid. 
As  well  said  by  counsel  for  appellee  in  their, 
brief:  "This  clause  in  the  policy,  giving  to  the 
company  a  right  to  collect  out  of  the  policy 
the  premium  for  the  current  year,  certainly 
means  sMnething.  The  current  year  began  on 
the  1st  day  of  October,  1905.  The  policy  also 
provided  for  interest  upon  the  premium  for 
the  30  days  of  grace  allowed,  and  evidently  the 
purpose  of  this  clause  was  to  give  the  com- 
I»ny  the  power  to  collect  out  of  the  policy 
the  premium  for  the  jear  beginning  October 
1,  1905.  The  policy  did  not  stipulate  that  the 
premium  for  the  current  year  was  earned  at 
any  time  before  the  termination  of  the  year; 
and  therefore  the  consideration  for  the  poli(7 
for  the  cnirent  year  must  have  been  the 
amount  of  the  premium  for  that  year.  If  this 
premium  should  liave  been  paid  for  the  entire 
year  unless  expressly  provided,  the  company 
would  onlj-  be  entitled  to  the  proper  propor- 
tion of  such  premium  for  the  time  the  insured 
should  live  during  that  year.  .In  other  words, 
the  Insured  in  this  case  having  lived  30  days 
during  the  current  year,  the  company  was  en- 
titled to  only  one-twelfth  of  the  year's  premi- 
um, unless  the  policy  had  recited  that  the  pre- 
mium for  the  entire  year  was  earned.  The 
effect  of  the  clause  hereinbefore  set  out,  to- 
gether with  the  failure  of  the  contract  to  pro- 
vide that  the  premlimi  for  the  entire  current 
year  was  earned,  operated  to  Iceep  said  con- 
tract In  full  force  for  the  entire  year,  because 
the  company  made  the  charge  for  the  current 
year's  premium,  and  was  protected  in  the  col- 
lection of  the  same  out  of  the  policy  upon  a 
settlement  thereof  after  the  death  of  the  as- 
sured." 

Mr.  Joyce,  in  his  worl^  on  Insurance,  In 
speaking  of  the  construction  and  interpretation 
of  contracts  of  this  character,  says:  "In  aU 
cases  of  this  or  like  character  the  intention 
of  the  parties,  as  derived  from  a  fair  and  rea- 
sonable construction  of  the  entire  contract, 
must  be  carried  ont  as  near  as  possible,  con- 
sideration being  given  to  the  principle  that 
the  courts  do  not  favor  forfeitures,  and  also  to 
the  other  principle  that  stipulations  in  regard 
to  the  payment  of  the  premiums  are  of  the 
sul>stance  of  the  contract,  when  made  upon  an 
adequate  consideration."  Volume  2,  {  1109, 
p.  1206. 

In  treating  on  death  or  loss  within  the 
time  extended  for  payment  or  days  of  grace, 
the  same  author  (section  1118,  p.  1210,  vol.  2) 
says :  "There  has  been  some  discussion  as  to 
the  effect  of  death  or  loss  and  payment  there- 
after of  the  premium  within  the  time  extend- 
ed for  payment,  or  within  what  are  designat- 
ed as  days  of  grace.  It  Is  held  that  death 
108  S.W.-50 


or  loss  must  occur  within  the  life  of  the  con- 
tract to  warrant  a  recovery,  citing  Lockyear 
T.  Offley,  1  Term  Rep.  280.  It  is  also  decided 
that  a  tender  of  payment  of  premium  in  full, 
within  a  term  of  credit  allowed,  is  sufficient 
compliance  with  the  condition  of  payment  to 
sustain  an  action  on  the  policy." 

Again,  in  the  same  volume  (section  1120), 
Mr.  Joyce  says:  "In  a  case  In  the  federal 
court  the  policy  provided  for  the  forfeiture,  If 
the  premiums  were  not  promptly  paid  when 
due,  but  a  custom  existed  to  receive  over-due 
payments,  which  custom  was,  in  effect,  an  ex- 
tension of  time,  and  It  is  held  that  the  com- 
pany was  estopped  from  claiming  a  forfeiture 
where  a  payment  had  been  made  after  ma- 
turity of  the  premium  within  the  time  war- 
ranted by  such  custom,  even  though  made 
after  the  death  of  the  assured.  So  in  a  New 
York  case  a  policy  of  insurance  was  Issued 
containing  a  provision  that  no  Insurance 
should  be  binding  until  the  actual  payment 
of  the  aimual  premium,  but  there  was  also 
an  agreement  that,  if  payment  at  maturity 
was  prevented,  the  "policy  should  continue  in 
force  a  reasonable  time  thereafter,  and  there 
was  a  usage  to  so  receive  the  premiums.  The 
assured  paid  the  premiums  for  several  years, 
but  on  a  day  when  the  annual  premium  was 
due,  and  while  on  his  way  to  pay  the  premi- 
um, tie  was  struck  with  paralysis,  and  died. 
Within  a  few  days  the  premium  was  tendered 
by  the  wife  of  the  assured,  and  refused.  It 
was  held  that  the  company  was  liable  on  the 
policy.  Again  It  is  decided  that  payment 
after  death  may  be  made  within  a  period  of 
30  days  after  the  premium  is  due,  if  the 
policy  allows  that  time.  So  it  is  held  that 
an  absolute  extension  is  not  conditioned  on 
the  continued  life  of  the  insured" — citing  in 
support  thereof  Homer  v.  Guardian  Ins.  Co., 
67  N.  X.  478.  In  that  case  the  action  was 
upon  a  policy  of  life  insurance  issued  upon 
the  life  of  William  B.  Bunker,  and  by  him 
assigned  to  plaintiff's  testator.  The  policy 
was  for  the  term  of  the  natural  life  of  the 
insured,  and  contained  a  condition  forfeiting 
it,  and  all  premiums  paid  thereon,  "in  case 
the  premium  or  any  premiums  shall  not  be 
paid  to  said  company  on  or  before  the  time 
specified  for  the  payment  of  the  same."  Pre- 
miums were  to  be  paid  semiannually.  The 
Insured  died  September  19,  1874.  The  de- 
fense was  that  the  policy  was  forfeited  by 
the  nonpayment  of  the  semiannual  premium 
due  by  the  terms  of  the  policy  August  26, 
1874.  Prior  to  that  day  a  card  notifying  the 
Insured  when  the  premium  fell  due  had  been 
sent  to  him  by  defendant.  This  was  present- 
ed to  defendant's  president,  who  made  and 
signed  the  following  Indorsement  thereon: 
"Payment  extended  until  October  10,  1874." 
On  the  day  named  plaintiff  tendered  to  de- 
fendant the  amount  of  said  semiannual  pre- 
mium, which  defendant  refused  to  accept. 
The  court  said,  in  part.  In  said  case:  "The 
effect  of  giving  the  extension  was  merely 
to  give  credit  for  the  premium  due  la  Au- 
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gust  until  the  lOtb  dmy  ot  October  following, 
and,  wairlng  tbe  forfeiture,  which  but  for 
TOch  dispensation  would  hare  resulted  from 
a  nonpayment  at  the  time  fixed  by  the  policy, 
to  continue  the  policy  and  the  contract  of 
insurance  In  full  force  as  If  there  had  been 
strict  performance  of  the  condition  at  the 
day,  and  liable  only  to  a  forfeiture  by  non- 
payment at  the  time  to  which  the  perform- 
ance was  deferred.  The  premium.  If  then 
paid,  would  be  the  price  of  the  risk  for  the 
time  for  which  credit  was  given  as  well  as 
for  the  unexpired  portion  of  the  year,  and 
such  payment  would  not  be  the  considera- 
tion for  a  new  contract  for  Insurance  for  the 
time  yet  to  elapse  before  the  expiration  of 
the  year,  but  for  the  Insurance  for  the  whole 
year,  and  to  continue  the  contract  In  force 
during  every  instant  of  time,  and  without 
break  or  suspension.  There  was  no  condi- 
tion, expressed  or  Implied,  In  the  extension 
varying  the  original  contract  as  a  continu- 
ous contract  of  Insurance  for  the  term  of  the 
natural  life  of  the  Insured.  The  contract  was 
not  suspended,  and  a  cdndition  now  sought 
to  be  implied,  and  which  would  be  Implied 
In  a  contract  for  Insurance  to  commence  In 
future,  that  the  Insured  should  be  living  at 
the  day,  would  be  repugnant  to  the  contract 
which  was  continued  In  force.  It  cannot  be 
Intended  from  the  simple  transaction  of  giv- 
ing time  for  the  payment  of  the  premium, 
that  Is,  giving  credit  instead  of  exacting 
prompt  payment,  the  parties  had  In  view 
the  continuance  of  the  contract  merely  to 
secure  the  benefit  of  It  to  the  Insurer  by  the 
payment  of  the  premium  If  the  peril  insured 
against  should  happen;  but,  in  case  of  the 
death  of  the  insured  before  the  time  should 
elapse  for  its  payment,  the  contract  should 
be  void,  that  Is,  upon  the  occurrence  of  the 
event  constituting  the  peril,  indemnity  against 
which  was  the  only  object  and  purpose  of 
the  contract,  the  policy  should  be  of  no  avail. 
This  would  be  saying  to  one  undertaking  to 
pay  in  the  future  for  a  risk  to  commence  In 
prsesentl  that  his  life  Is  insured.  If  he  lives, 
but,  if  he  dies,  he  is  not  Insured.  The  policy 
was  continued  in  full  efficacy,  and  was  a 
valid  and  effective  Insurance  at  the  time  of 
the  death  of  the  Insured  [citing  Shearman 
V.  Niagara  Fire  Ins.  Co.,  46  N.  Y.  526,  7  Am. 
Rep.  380].  It  needed  no  revival  or  renewal, 
for  the  reason  that  there  was  at  no  time  a 
forfeiture  or  any  act  or  omission  by  the  in- 
sured which,  by  the  terms  of  the  policy, 
could  work  a  forfeiture,  the  waiver  of  pay- 
ment being  the  equivalent  of  actual  payment 
of  premium  to  prevent  such  forfeiture" — cit- 
ing Bodlne  v.  Bxchange  Fire  Ins.  Co.,  51  N. 
X.  117, 10  Am.  Rep.  566,  and  Howell  v.  Knick- 
erbocker Fire  Ins.  Co.,  44  N.  T.  276,  4  Am. 
Rep.  675. 

Mr,  Joyce  on  Life  Insurance,  |  1121,  vol. 
2,  says:  "An  examination  of  the  cases  shows 
that  the  courts  will  construe  the  conditions 
so  as  to  effect  the  Intentions  of  the  parties  so 
far  as  is  possible,  having  in  view  the  validi- 


ty of  the  stipulations  and  their  reasonable- 
ness, and,  if  the  language  of  a  policy  1b  such 
as  to  warrant  a  construction  that  the  com- 
pany Intended  to  continue  it  in  force  until 
the  expiration  of  the  period  of  extension  and 
to  make  itself  liable,  and  that  was  the  con- 
tract, then,  in  case  of  payment  within  such 
days  of  grace  or  time  of  extension,  the  policy 
will  not  be  forfeited,  even  though  the  insur- 
ed dies  or  a  loss  occurs  prior  to  such  pay- 
ment, but  a  payment  after  death  does  not 
save  the  i>oHcy,  where  the  construction  of 
the  entire  contract  shows  that  It  was  the  in- 
tention that  the  premium  should  be  paid  dur- 
ing the  life  of  the  assured,  nor  if  the  period 
of  extension  or  days  of  grace  are  given  only 
as  a  favor,  and  it  Is  apparent  that  the  Intent 
was  that  the  premium  might  be  paid  within 
that  time,  but  would  not  be  accepted  if  the 
loss  or  death  occurred  prior  thereto,  or  that 
the  payment  would  only  be  accepted  on  con- 
dition that  the  assured  was  in  good  Iieaith. 
*  *  *  In  this  connection  the  words  of  Mr. 
Bacon  are  in  point  He  says:  'In  practice, 
however,  it  Is  seldom  that  the  delay  granted 
is  considered  a  period  of  grace,  and,  where 
it  has  been  so  held,  some  special  wording  of 
the  policy  Justified  it' " 

The  same  author,  in  volume  1,  {  221,  says: 
"It  has  long  been  determined  with  an  almost 
unwavering  unanimity  that  Insurance  con- 
tracts, when  susceptible  of  more  tlian  one 
interpretation,  shall  be  construed  in  favor  of 
the  assured.  This  rule  Is  Imperative  and  un- 
doubted, since,  to  hold  otherwise,  without  an 
absolute  necessity  therefor,  would  tend  to 
subvert  the  very  object  and  purpose  ot  In- 
surance, which  Is  that  of  Indemnity  to  the 
assured  in  case  of  loss,  or  the  payment  of 
money  on  the  happening  of  a  contingency." 

In  section  222,  vol.  1,  this  author  says:  "It 
is  a  settled  rule  of  construction  that.  In  cases 
of  doubt,  policies  of  Insurance  eball  be  con- 
strued strictly  against  the  Insurer  in  accord- 
ance with  the  rule  'Verba  fortius  accipiuntur 
contra  proferentem.'  So  of  two  interpreta- 
tions equally  reasonable  that  construction 
most  favorable  to  the  assured  must  be  adopt- 
ed, for  the  language  is  that  of  the  insurers, 
and,  if  the  terms  of  the  policy  are  such  that 
reasonable  and  intelligent  men  would  hMiest- 
ly  differ  as  to  its  meaning,  it  will  be  con- 
strued against  the  Insurer,  and  this  is  so  of 
equivocal  expressions  which  would  narrow 
the  range  of  the  Insurer's  obligations,  and 
the  rule  applies  to  causes  restrictive  of  the 
company's  HabiUty  in  an  accident  policy,  and 
to  exceptions  and  to  conditions  and  provi- 
sions which  would  narrow  the .  range  and 
limit  the  force  of  the  principal  obligation  or 
lessen  the  indemnity." 

It  is  likewise  said  by  the  same  author  (sec- 
tion 214,  vol.  1):  "A  special  clause  in  a 
policy,  which  creates  an  exception  to  a  gen- 
eral clause,  governs  the  latter;  and  a  special 
stipulation  in  a  certificate  will  control  a  g«i- 
era!  stipulation  therein." 

From  what  has  been  said  we  conclude  that 
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It  is  reasonable  to  nj  tbat  tbe  Intention  of 
th*  parties  under  tUs  contract  of  insurance 
was  to  grant  to  tbe  assured  tbe  rlgbt  to  pay 
tbe  premium  at  any  time  witbin  SO  days  aft- 
er tbe  same  became  due,  and  tbat  tbls  rigbt, 
construed  In  tbe  llgbt  of  tbe  autborlties  cit- 
ed, extended  tbe  time  of  payment  In  tbls 
case  to  tbe  1st  of  Norember,  1906.  And, 
tbere  being  notbing  In  said  clauses  limiting 
tbe  rlgbt  of  tbe  assured  to  pay  tbe  premium 
at  any  time  witliln  said  i>eriod  of  grace  al- 
lowed, nor  anytbing  tbereln  requiring  tbe 
assured  to  pay  at  any  particular  boOr  of  any 
day  witbin  said  period  of  30  days  of  grace 
named  tbereln.  It  seems  to  ns  but  a  reascm- 
able  conclusion  tbat  it  was  Intended  to  give 
bim  tbe  rlgbt  to  pay  at  any  time  witbin  said 
30-day  period.  And  if  be  died  at  any  time 
witbin  said  period,  wbetHer  tbe  premium 
was  paid  during  said  period  or  not,  plaintiff 
was  clearly  entitled  to  recover,  because,  un- 
der tbe  express  terms  of  tbe  policy,  sbe  bad 
tbe  rlgbt  to  collect  tbe  same,  provided  tbe 
current  year's  premium  and  any  Indebted- 
ness accrued  upon  said  policy  were  deducted 
tberefrom.  This  construction,  it  appears,  is 
a  reasonable  one,  comes  witbin  tbe  spirit  and 
intent  of  tbe  agreement  of  tbe  parties,  and 
is  clearly  emteaced  tbereby.  But,  even  If 
tbe  language  of  tbe  policy  made  tbls  con- 
struction doubtful,  yet  we  would  be  justified, 
under  tbe  autborlties  cited,  in  tbls  bolding, 
because  tbe  policy  sbould  be  construed  most 
strictly  against  tbe  defendant,  and  most  11b- 
eraHy  in  favor  of  tbe  plaintiff;  and,  in  order 
to  prevent  a  forfeiture  wbicb  is  not  favored 
by  tbe  law,  even  a  forced  construction  migbt 
be  placed  upon  the  policy.  But,  taking  all 
of  tbe  clauses  of  tbls  policy  Into  consideration. 
It  is  apparent  tbat  tbe  company  intended  to 
grant  the  30  days,  not  as  an  indulgence  or 
favor,  but  as  a  matter  of  rlgbt;  tbat  it  like- 
wise contemplated  tbat,  if  tbe  insured  sbould 
die  within  tbe  30-day  period,  still  tbe  policy 
sbopld  be  payable,  but  with  tbe  right  on  the 
part  of  tbe  company  to  deduct  therefrom  tbe 
premium  for  tbe  current  year  and  any  in- 
debtedness due  by  tbe  assured  tbereon.  But. 
even  If  we  are  mistaken  in  tbls  view,  every 
intendment  should  be  indulged  in  favor  of 
tbe  judgment  of  tbe  court  below;  and.  In  this 
case,  wbile  It  is  true  tbat  tbe  evidence  does 
not  fix  with  absolute  certainty  at  what  hour 
on  November  1,  1905,  tbe  assured  died,  tbe 
inference  Is  easily  drawn  from  the  evidence 
tbat  be  died  before  5  o'clock  p.  m.  on  said 
evening.  If  so,  then  tbe  company  Is  liable, 
and  plaintiff  sbould  recover,  because  tbe  evi- 
dence brings  tbe  case  strictly  within  tbe 
terms  of  tbe  policy. 

By  Its  fourth  assignment  of  error  appel- 
lant contends  tbat  tbe  court  erred  In  render- 
ing judgment  against  It  for  12  per  cent,  dam- 
ages as  penalty,  and  likewise  for  attorney's 
fees,  on  tbe  ground  tbat  it  Is  not  alleged,  nor 
Is  tbere  any  evidence,  tbat  defendant  failed 
to  pay  witbin  tbe  time  specified  in  tbe  policy 
after  demand  therefor.    We  are  Inclined  to 


tbe  opinion  tbat  an  offw  on  tbe  part  of  plain- 
tiff to  fumlsb  proofs  of  death,  together  with 
a  denial  of  liability  on  the  part  of  tbe  com- 
pany, as  showu  by  tbe  evidence  In  this  case, 
would  estop  appellant  from  making  tbls  con- 
■tention.  By  reason  of  its  denial  of  liability 
It  seems  to  us  it  bad  waived  tbe  right  to 
this  demand,  and,  having  alMsoluteiy  refused 
to  pay  and  denied  liability,  it  ought  justly  be 
held  to  pay  tbls  penalty,  together  with  rea- 
sonable attorney's  fees,  and  there  is  no  com- 
plaint tbat  the  attorney's  fees  are  excessive. 

After  a  careful  and  thorough  investigation 
of  the  questions  Involved  in  this  appeal,  we 
conclude  tbat  no  such  error  has  been  shown 
In  the  action  of  tbe  trial  court  as  requires  a 
reversal  of  this  judgment,  and  tbe  same  ia 
therefore  affirmed. 

AfKrmed. 


LILJEBLAD  v.  SASSB  &  POWELL. 

(Court  of  Civil  Appeals  of  Texas.     March  11, 
1908.) 

1.  Appeal— Review— Habklkss  ESbbob— Evi- 
dence. 

Where  the  trial  court  has  withdrawn  evi- 
dence first  held  to  be  admissible,  and  instmcted 
the  jury  to  disregard  it,  there  must  be  stronK 
reasons  to  believe  that  the  improper  admission 
of  snch  evidence  has  harmed  the  objecting  par- 
ty in  order  to  justify  a  reversal  on  that  ground. 
[Kd.  Mote. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  fj  4178-4184.] 

2.  Sales— AoTioR  fob  Pbioe— Teial  — Vbb- 

DicT— Sufficiency. 

In  an  action  to  recover  for  an  engine  sold 
defendant  by  plaintiffs,  the  court  instructed  that 
if  plaintitCs  warranted  the  engine  and  there 
was  a  breach  of  such  warranty,  and  defendant 
was  damaged  tbereby,  he  was  entitled  to  recoup 
the  amount  of  damages  sustained,  and  also  ad- 
vised tbe  jury  as  to  what  would  constitute  the 
proper  measure  of  damages  for  a  breach  of  war- 
ranty. Held,  that  a  general  verdict  for  plain- 
tiffs for  the  contract  price  of  the  engine  was  to 
be  construed  as  involving  a  finding  against  de- 
fendant On  his  plea  of  breach  of  warranty. 

3.  Appeai^-Qukstiohs   Reviewable  —  Pbes- 

ENTATION    IN    TBIAL    OOTTBT  —  MOTION    FOB 

New  Tbial. 

A  verdict  will  not  l>e  reviewed  on  appeal 
on  the  gronnd  that  it  'is  not  supported  by  the  ev- 
idence, unless  the  question  is  presented  in  the 
trial  court  by  motion  for  new  trial,  and  the  par- 
ticulars wherein  the  evidence  is  insufficient  are 
particularly  pointed  out,  and  hence  a  motion-  . 
for  new  trial  on  the  gronnd  that  the  verdict  is 
contrary  to  the  law  and  the  evidence,  and  is 
not  supported  by  the  evidence,  is  too  general, 
and  will  not  l>e  .considered  on  appeal. 

[Ed.  Note.— For  cases  in  point  lee  Cenfc  Dig. 
vol.  2,  Appeal  and  Error,  {{1727-1735.] 

Appeal  from  Coryell  County  Court;  R.  EL 
West,  Judge. 

Action  by  Sasse  &  Powell  against  0.  P. 
Liljeblad.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

Owens  Miller,  for  appellant.  J.  W.  Stin- 
nett, for  appellees^ 

KEnr,  J.  Appellees  brought  this  suit 
against  appellant  upon  an  account  aggregat- 
ing $220.75.    The  defendant  answered  by  gen- 
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eral  denial  and  a  special  answer,  In  which 
he  alleged  that  he  did  not  purchase  from  the 
plaintiffs  any  of  the  Items  set  out  la  the 
account,  except  the  twine  and  drill  attach* 
ment,  amounting  to  $4,  which  he  alleged  he 
had  paid  since  the  suit  was  begun.  He  also- 
averred  that  he  purchased  from  one  Arm- 
strong, as  agent  for  the  International  Har- 
restlng  Ck>mpany,  the  gasoline  engine  which 
constituted  one  of  the  Items  In  the  plaintiffs' 
account,  and  that  said  agent  agreed  to  in- 
atall  the  engine  and  instruct  him  how  to 
operate  it,  and  specially  warranted  that  it 
would  develop  a  ^)ecifled  pumping  power, 
and  agreed  that,  if  it  failed  to  do  so,  the  con- 
tract of  purchase  was  to  be  rescinded.  He 
charged  a  breach  of  that  contract,  and  also 
alleged  that,  if  It  should  appear  that  Arm- 
strong was  acting  as  the  agent  of  the  plain- 
tiffs in  making  the  sale,  then  the  plaintifTs 
were  bound  by  said  contract;  that  the  con- 
sideration for  the  purchase  of  the  engine  had 
failed,  and  he  owed  the  plaintiffs  nothing. 
He  also  pleaded  the  breach  of  warranty  as 
a  set-off,  alleging  that  he  had  been  damaged 
by  reason  of  said  breach  in  the  simi  of  $250. 
There  was  a  Jury  trial,  which  resulted  in  a 
Terdlct  and  Judgment  for  the  plaintiffs  for 
$200;  and  the  defendant  has  appealed. 

The  first  assignment  of  error  Is  addressed 
to  the  action  of  the  court  in  permitting  Sam 
Rucker,  a  witness  for  the  plaintiffs,  to  testi- 
fy that  be  owned  a  gasoline  engine  of  the 
same  make  but  of  a  different  horse  power; 
that  he  had  operated  It  about  two  years 
and  it  did  good  work ;  that  be  had  had  some 
trouble  with  It,  but  always  found  that  it  was 
his  fault  and  not  that  of  the  engine.  The 
bill  of  exceptions  shows  that  the  court  first 
ruled  that  the  testimony  was  admissible,  but 
after  the  witness  had  testified  as  stated,  and 
before  he  left  the  witness  stand,  the  Judge' 
changed  his  ruling,  and  told  the  Jury  that 
the  evidence  was  withdrawn,  and  that  they 
should  not  consider  it  for  any  purpose.  When 
a  trial  court  has  withdrawn  evidence  first 
held  to  be  admissible,  and  Instructed  the 
Jury  to  disregard  the  same,  there  must  be 
■trong  reason  to  believe  that  the  Improper 
admission  of  such  evidence  has  resulted  In 
harm  to  the  objecting  party  in  order  to  Justi- 
fy a  reversal  upon  that  ground.  Church  v. 
Waggoner,  78  Tex.  200,  14  S.  W.  581.  In  the 
present  case  there  is  little  to  indicate  that 
the  evidence  referred  to  was  considered  by 
the  Jury ;  and  therefore  the  assignment  under 
consideration  is  overruled. 

The  third  and  fourth  assignments  com- 
plain of  the  verdict  upon  the  ground  that 
It  did  not  dispose  of  all  the  issues  in  the 
case.  The  court  instructed  the  Jury,  among 
other  things,  in  substance,  that  if  the  plain- 
tiffs warranted  the  engine,  and  there  was  a 
breach  of  such  warranty,  and  the  defendant 
had  been  damaged  by  such  breach,  "then 
the  defendant  is  entitled  to  recoup  against 
plaintiffs'  claim  on  said  account  the  amount 
of  damages,  U  any,  mutained  aa  a  direct  con- 


sequence of  such  breach  of  warranty.  If  any." 
The  charge  also  advised  the  Jury  as  to  what 
would  constitute  the  proper  measure  of  dam- 
ages for  a  breach  of  warranty.  The  Jury  re- 
turned a  general  Terdlct  for  the  plaintiffs  for 
$200,  and  made  no  specific  finding  as  to  the 
alleged  breach  of  warranty.  Considering  the 
manner  In  which  the  case  was  submitted  ta 
the  Jury,  we  think  the  verdict  must  be  con- 
strued as  involving  a  finding  against  the  de- 
fendant upon  his  plea  of  breach  of  warranty. 
The  Jury  found  for  the  plaintiffs  for  the  con- 
tract price  of  the  engine,  and  If  they  bad 
reached  the  conclusion  that  there  was  t, 
breacu  of  warranty,  and  that  defendant  had 
been  damaged  by  reason  thereof,  they  could 
not,  without  disregarding  the  instructions  of 
the  court,  have  fonnd  for  the  plaintiffs  the 
full  contract  price  for  the  engine. 

The  fifth  and  last  assignment  assails  the 
verdict  of  the  Jury.  Appellees  object  to  a 
consideration  of  that  assignment,  because 
the  question  it  seeks  to  have  reviewed  was 
not  raised  in  the  court  below.  The  objec- 
tion Is  well  taken,  and  must  be  sustained. 
On  appeal  a  verdict  will  not  be  reviewed  up- 
on the  ground  that  it  is  not  supported  by  evi- 
dence, unless  the  question  is  presented  in 
the  court  below  in  a  motion  for  new  trial,  and 
the  particulars  wherein  the  evidence  is  Insuf- 
ficient are  specifically  pointed  out.  A  motion 
for  new  trial  was  filed  in  this  case;  one  of 
the  grounds  being  "because  the  verdict  of 
the  Jury  Is  contrary  to  the  law  and  the 
evidence,  and  is  not  supported  by  evidence 
In  the  case."  Upon  what  particular  issue 
the  evidence  was  Insufficient  the  motion  fail- 
ed to  indicate.  It  was  too  general  to  entitle 
appellant  to  have  the  verdict  reviewed  by 
this  court  Dodd  v.  Presley  (Tex.  Civ.  App.) 
86  S.  W.  78. 

No  reversible  error  has  been  shown,  and 
the  Judgment  is  affirmed.    Affirmed. 


ORIENT  INS.  CO:  T.  WINGFIBr.D. 

(Court  of  Civil  Appeals  of  Texas.     Feb.  12. 
1908.    Rehearing  Denied  March  25,  1908.) 

1.  iNStTRANOB— CONTBAOTB  TO    RlHKW    INSUB- 
ANCE— PbESUMPTIONS. 

Where  a  contract  between  insured  and  an 
agent  representing  the  insurer  and  other  insur- 
ance companies  is  to  renew  a  policy  of  insui^ 
ance,  and  there  is  no  evidence  introducing  new 
terms,  the  presumption  is  that  the  renewal  is 
for  the  same  time,  terms,  premium,  property, 
aiMl  with  the  same  insurer,  for  a  request  to  re- 
new a  policy  Implies  that  the  new  policy  shall 
l>e  similar  to  the  old. 

2.  Sams— .AionoNs— Mbasubb  of  Recovebt. 

An  action  may  be  maintained  on  a  contract 
to  renew  a  fire  policy,  where  no  renewal  policy 
is  issued ;  and  in  case  of  total  loss  the  measure 
of  damages  is  the  amount  of  the  old  policy,  in 
the  absence  of  evidence  of  change  in  the  prop- 
erty insured,  or  its  value. 

3.  Same— C0NTBAC?r8  to   Renew— Fibb  Pol- 
icies—Payment OF  Pbeuiums. 

Payment  of  premium  is  not  essential  to 
the  validity  of  a  contract  to  renew  a  fire  policy, 
and   in   ascertaining   whether   payment  of   th« 
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premiom  was  waived  the  course  of  dealins  be- 
tween the  parties  may  be  looked  to. 

4.  Sake— Question  fob  Juby. 

Where,  on  the  issue  of  the  existence  of  a 
contract  to  renew  a  fire  policy,  insured  testified 
that  he  called  on  the  agent  of  the  insurer  and 
requested  him  to  renew  the  policy,  and  that  the 
agent  agreed  so  to  do,  and  the  agent  testified 
that  he  understood  insured  to  state  that  he  did 
not  desire  a  renewal  of  the  policy,  the  jury  were 
authorized  to  find  a  contract  to  renew,  as 
against  .the  objection  that  there  was  no  mutual' 
ity  of  agreement,  because  insured  understood 
one  thing  and  the  agent  the  other. 

5.  Tbial— iRSTBucnoNS— lonoBino   or   Bvi- 

DBNCE. 

A  charge  Ignoring  >  a  fact  established  by 
some  evidence  is  properly  refused. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  46,  Trial,  !S  ei3-«23.] 

6.  Same— Weight  ov  Testimony. 

Where,  in  an  action  on  a  contract  to  renew 
a  fire  policy,  the  insured  testified  that  several 
months  before  the  expiration  of  the  policy  be 
entered  into  an  agreement  with  the  agent  to 
renew  the  policy,  and  that  on  the  day  before  its 
termination  another  agreement  to  renew  the 
policy  was  entered  into,  a  charge  directing  the 
iaTjr  to  ignore  the  first  contract  was  on  the 
weight  of  the  evidence,  and  was  properly  re- 
fused. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  S{  439-466.] 

7.  INSUKAKCE  —   CONTBACTS  TO  RBREW   POL- 
ICIES—ValIDITT. 

The  fact  that  a  contract  to  renew  a  fire 
policy  was  entered  into  in  August,  while   the 
policy  did  not  expire  until  the  following  March, 
did  not  affect  the  validity  of  the  contract. 
&  Trial  —  Irbtbuctions— Requests  —  Suffi- 

CIENCT. 

A  mere  suggestion  to  the  tHal  court  is  not 
snflicient  to  require  it  to  submit  an  issue ;  but  a 
charge,  properly  framed,  presenting  the  ques- 
tion desired  to  be  passed  on,  must  be  requested. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Vig. 
vol.  46,  Trial,  §  646.] 

9.  Insubakce— Pboof  of  Loss— Waivkb. 

Where  insurer  expressly  denied  liability, 
proof  of  loss  was  dispensed  with. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  U  1391,  13)92.1 

10.  Same— Actions  on  Contract  to  Renew 
POMOT— Amount  of  Recoveby— Interest. 

In  an  action  on  a  contract  to  renew  a  fire 
policy,  which  made  a  loss  payable  60  days  after 
proof  of  loss,  it  appeared  that  the  renewal  pol- 
icy, if  issued,  would  have  terminated  within  60 
days  after  the  loss,  and  that  within  the  GO  days 
the  insurer  denied  liability.  Held,  that  interest 
on  the  amount  recovered  by  insured  did  not 
commence  to  run  until  the  date  of  the  denial  of 
liability. 

Appeal  from  District  Court,  Tom  Green 
County;   J.  W,  Timmlns,  Judge. 

Action  by  A.  T.  Wlngfleld  against  the 
Orient  Insurance  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Judg- 
ment reformed  and  affirmed. 

Crane  &  Gilbert  for  appellant.  Hill  & 
Lee,  Rhodes  S.  Baker,  and  F.  M.  Etherldge, 
for  appellee. 

FISHER,  C.  J.  This  is  a  suit  by  the  ap- 
pellee against  the  insurance  company  to 
recover  the  sum  of  $2,000,  with  Interest,  on 
a  contract  for  the  renewal  of  a  policy  cov- 
ering $1,000  on  stock  of  merchandise,  Includ- 


ing drugs,  notions,  etc,  and  $1,000  on  soda 
fountain,  mirrors,  attachments,  etc.,  located 
In  a  building  on  a  certain  ^ot  In  the  city 
of  San  Angelo.  The  property  described  was 
covered  by  an  Insurance  policy  issued  by 
the  appellant  on  March  28,  1904,  which  ex- 
pired March  28,  1906,  in  favor  of  the  Lee 
Wilson  Drug  Company.  On  August  16,  1904, 
the  appellee,  Wingfleld,  bought  all  the  sto<^' 
of  goods,  consisting  of  drugs,  etc.,  and  prop- 
erty covered  by  the  policy  of  Insurance  from 
the  Lee  Wilson  Drug  Company,  and  at  that 
time  he  made  an  agreement  with  Mr.  Ions, 
the  agent  of  appellant,  that  the  policy  could 
be  transferred  to  Wingfleld,  which  was  done. 
At  the  time  of  this  transfer  the  plaintiff  con- 
tends that  there  was  an  agreement  entered 
into  between  him  and  the  agent  Ions,  for 
a  renewal  of  the  policy  on  the  same  terms 
and  same  premium,  covering  the  same  prop- 
erty, when  It  would  expire  on  March  28, 
1005.  It  is  also  claimed  by  the  plaintiff  that 
on  the  day  before  the  policy  expired  be  and 
the  agent  Ions  .had  a  further  understanding 
with  reference  to  the  policy,  and  It  was 
expressly  agreed  that  the  policy  should  be 
renewed  on  a  3  per  cent,  premium.  It  seems 
that  this  policy  was  never  actually  renewed 
according  to  either  of  these  agreements  by 
the  issuance  of  a  policy  in  lien  of  the  old 
one  and  the  delivery  thereof  to  Wingfleld. 
On  March  1,  1906,  a  fire  occurred,  wlilch  de- 
stroyed the  property  previously  described  as 
covered  by  the  old  policy.  The  trial  court 
In  Its  charge  to  the  Jury  submitted  to  them 
the  question  whether  there  was  anagrreement 
and  contract  entered  into  in  August  for  the 
renewal  of  the  old  policy,  and  also  whether 
there  was  an  agreement  and  contract  entered 
into  in  March  for  a  like  renewal  of  the  old 
policy,  and  instructed  the  Jury  that.  If  they 
should  flnd  in  favor  of  the  appellee  on  either 
of  these  contracts,  then  to  return  a  verdict 
in  favor  of  appellee  for  the  amount  sued 
for,  with  interest  from  the  time  that  the 
fire  occurred.  In  response  to  these  Instruc- 
tions a  verdict  was  returned  for  the  appellee 
for  the  sum  of  $1,940,  with  interest 

It  is  contended  by  appellant  that  neither 
of  the  supposed  agreements  entered  into 
constitute  a  contract  of  renewal,  and  as  to 
the  supposed  agreement  of  March  27th  the 
evidence  shows  that  the  minds  of  the  par- 
ties never  met,  consequently  there  was  no 
mutuality.  It  Is  also  contended  that  no 
premium  was  paid.  As  to  the  latter  con- 
tention we  desire  to  say  that  It  does  not 
appear  from  the  terms  of  the  policy  that 
payment  of  premium  in  money  or  cash  was 
made  essential  to  Its  validity;  and  there  la 
nothing  upon  the  face  of  the  i>olIcy  that 
limits  the  right  of  the  agent  representing  the 
insurance  company  to  contract  for  Insurance 
on  a  credit  There  is  nothing  upon  the  face 
of  the  policy  that  absolutely  requires  a  policy 
or  a  contract  of  insurance  to  be  in  writing, 
and  there  is  no  provision  avoiding  the  policy, 
if  the  premium  Is  not  paid.    Upon  the  sub- 
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Ject  of  payment  of  premium  the  testimony 
of  ttae  plaintiff,  Wlngfleld,  leaves  that  ques- 
tion In  some  doubt;  that  Is,  as  to  wbetbw 
there  bad  been  a  settlement  between  blm  and 
Ions  as  to  tbe  premium.  But  It  appears 
from  tbe  amount  of  ttae  verdict  that  tbe 
Jury  must  have  allowed  tbe  appellant  credit 
for  the  amount  of  premium  due.  The  plain- 
tiff In  bis  petition  offered  to  allow  this  sum. 
Ions'  testimony  Is  to  tbe  effect  that  the  pre- 
mium was  not  paid.  But  tbe  plaintiff  testi- 
fied that  Ions  had  been  in  tbe  Insurance 
business  In  San  Angelo  ever  since  the  plain- 
tiff had  lived  in  that  city,  where  he  seems 
to  have  resided  for  a  number  of  years;  that 
tbe  custom  of  doing  business  between  blm 
and  Ions  was  that  Ions  drew  policies  for 
him  and  collected  when  be  felt  disposed  to 
present  tbe  bill;  that  plaintiff  would  pay 
when  he  felt  disposed  to;  that  Ions  was  a 
customer  of  his  in  the  drug  business,  and 
that  a  method  of  offsetting  premium  ac- 
counts with  drug  accounts  had  existed  ever 
since  plaintiff  bad  been  in  business  for  him- 
self at  the  Central  Drug  Store,  which  was 
some  years  before  be  purchased  the  Wilson 
stock;  that  his  relations  with  Ions  were 
friendly,  and  still  were;  that  Ions  was  tbe 
agent  of  tbe  Orient  Company  when  plaintiff 
liought  the  Wilson  stock;  that  be  carried  Its 
blank  policies  and  issued  policies,  and  that 
tbe  old  custom  of  doing  business  still  ex- 
isted between  him  and  Ions  after  plaintiff 
bought  the  Wilson  stock  with  respect  to  Ions 
keeping  up  tbe  plalntlCTs  policies  and  issu- 
ing them  and  collecting  and  offsetting  bills 
for  premimns  against  plaintiff's  bills  against 
him ;  that  Ions'  office  was  in  plalntlfTs  store; 
and  that  Ions  agreed  to  renew  Wilson's  poli- 
cies at  their  expiration.  It  seems  from  the 
evidence:  That  there  were  three  policies  on 
the  Wilson  stock  when  the  plaintiff  bought 
It,  one  of  which  was  tbe  policy  in  the  ap- 
pellant's company.  The  other  two  policies 
were  renewed  by  Ions,  but  be  failed  to  renew 
tbe  policy  in  question.  Ions  was  the  local 
agent  of  the  Orient  Insurance  Company  In 
San  Angelo,  and  bad  been  for  about  20  years. 
That  be  was  the  agent  of  maby  other  insur- 
ance companies ;  and  tbe  evidence  shows  that 
he  had  the  authority  to  make  contracts  of 
Insurance  and  to  Issue  policies  and  to  renew 
policies,  accept  risks,  and  collect  premiums, 
and,  In  fact,  to  perform  tbe  duties  generally 
exercised  by  Insurance  agents. 

In  addition  to  tbe  facts,  as  stated,  we  set 
out  tbe  following  evidence,  which  Justifies 
the  conclusion  that  tbe  contracts  for  a  re- 
newal of  the  policy  In  question  were  entered 
into  between  the  appellee  and  tbe  agent  Ions : 

As  to  tbe  first  agreement  tbe  witness  Ions 
testified  as  follows:  "Q.  At  tbe  time  of  the 
transfer  of  the  Orient  policy  (from  Wilson 
Drug  Company  to  Wlngfleld)  did  not  you 
and  Mr.  Wlngfleld  have  an  agreement  that  all 
of  the  policies  which  were  transferred  to  bim 
by  the  Lee  Wilson  Drug  Company,  and  which 
had  been  written  by  you,  were  to  be  kept  up 


and  renewed  as  tbey  expired?  A.  Tea.  Q. 
Is  it  not  true  that  at  the  time  of  said  trans- 
fer you  asked  him  about  tbe  policy  on  the 
soda  fountain  written  in  the  defendant  com- 
pany, and  now  sued  upon  in  this  action,  and 
lie  told  you  that  he  wanted  you  to  keep  that 
policy  up  and  renew  it,  and  tliat  you  agreed 
to  do  BO,  and  that  he  explained  to  you  tbe 
reason  why  It  was  important  to  keep  up 
that  policy?  A.  Yes.  Q.  Is  It  not  a  fact  that 
you  understood  from  tbe  negotiations  be- 
tween you  and  Mr.  Wlngfleld  at  the  time 
that  the  transfer  was  made  of  the  Orient 
Insurance  policy  by  the  Lee  Wilson  Drug 
Company,  and  the  assent  of  the  company 
thereto,  about  August  16,  1904,  that  you  were 
to  keep  up  said  policy  by  renewal  at  Its  ex- 
piration? A.  Yes.  Q,  Had  Mr.  Wlngfleld 
been  out  of  town  at  the  expiration  of  said 
policy,  and  you  say  that  you  would  have  re- 
newed tbe  same,  then  is  It  not  a  fact  that 
you  would  have  renewed  it  under  an  agree- 
ment and  understanding  with  Mr.  Wlngfleld 
made  by  you  at  the  time  of  tbe  transfer  of 
tbe  Lee  Wilson  Drug  Company?  A.  Yes.  Q. 
When  yon  Itave  instructions  to  renew  a  poli- 
cy, for  what  length  of  time  Is  your  renewal 
written?  A.  For  one  year.  Q.  What  are  tbe 
terms  when  you  write  a  new  policy  like  tbe 
old  one;  or  do  you  write  a  new  one?  A. 
Write  a  new  policy.  Q.  But  it  contains  tbe 
same  terms?  A.  Just  exactly.  Q.  One  is  tbe 
duplicate  of  the  other?  A.  Yes,  sir.  Q.  And 
the  expiration  is  tbe  same?  A.  Yes,  sir.  Q. 
For  tbe  same  length  of  time  as  tbe  old  one? 
A.  Yes,,  sir.  Q.  If  Mr.  Wlngfleld  bad  not 
been  In  San  Angelo  on  tbe  28tb  day  of  March, 
1©!)5,  would  you  or  not  have  renewed  that  pol- 
icy? A.  I  would  have  renewed  It  emphatical- 
ly without  question.  Q.  Is  it  not  a  fact  that 
during  the  flve  or  six  years  which  you  liave 
been  writing  insurance  for  Mr.  Wlngfleld, 
both  while  he  was  part  owner  in  the  Central 
Drug  Store  and  during  the  time  he  was  run- 
ning his  own  drug  store,  that  you  and  he  ran 
open  accounts,  you  buying  from  blm  drugs 
and  druggist  articles,  and  he  from  you  in- 
surance? A.  Yes.  Q.  Is  it  not  true  that  dur- 
ing this  time  you  would  have  settlements  or 
partial  settlements,  one  crediting  the  account 
In  tbe  payment  of  the  account  of  the  other? 
A.  Yes.  Q.  Is  it  not  a  fact  that  these  ac- 
counts or  partial  payments  were  made  at  Ir- 
regular Intervals?  A.  Yes.  Q.  Is  it  not  true 
that  after  Mr.  Wlngfleld  bought  out  the  Wil- 
son drug  store  that  you  also  kept  your  office 
with  him,  and  rents  thereafter,  as  a  rule, 
were  paid  in  insurance?  A.  Yes;  but  my 
rent  was  more  often  paid  direct  In  money,  as 
Insurance  policies  were  only  written  once  a 
year.  Q.  Is  It  not  a  fact  that  the  policy  In 
tbe  Orient  Insurance  Company  sued  upon  in 
this  case  is  of  the  regular  New  York  standard 
form?  A.  Yes.  Q.  Mr.  Ions,  that  coiumls- 
slon  you  speak  of  giving  you  authority  to  re- 
new policies — will  get  you  to  state  what  was 
the  customary  rule  of  renewing  policies ;  that 
is,  did  you  issue  new  policies,  or  issue  certlfl- 
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cates?  A.  I  relBsned  policies.  Tbere  are  no 
certlflcates  ftt  all.  Fire  insurance  policies 
are  reissued.  Q.  And  that  is  what  that  was 
intended  to  be?  A.  Yea,  sir.  Q.  You  have 
already  described  how  70U  actually  carried 
on  your  business  under  your  commission  with 
the  company  in  your  depositions?  A.  Yes, 
sir." 

Plaintiff  Wlngfleld  testified:  "Q.  Will  get 
you  to  state,  Mr.  Wlngfleld,  whether  you  had 
any  agreement  or  understanding  with  this 
company  through  Mr.  Ions  with  respect  to 
renewing  this  policy  when  it  should  expire? 
A.  Yes,  sir.  Q.  State  what  that  agreement 
was.  A.  When  I  bought  the  stock  from  Mr. 
Wilson  and  the  insurance  was  transferred, 
I  told  Mr.  Ions  that  I  wished  him  to  renew 
and  keep  the  policy  In  force  and  never  to  let 
them  drop,  which  he  consented  to  do  as  be 
always  done  in  my  work.  Q.  Did  you  make 
any  explanations  to  Mr.  Ions  why  you  want- 
ed to  keep  the  policy  in  force?  A.  Yes ;  for 
this  reason:  When  I  bought  the  Wilson 
stodc,  I  borrowed  money  and  assumed  an  in- 
debtedness on  the  fountain.  For  these  two 
reasons  I  asked  him  to  keep  the  policies  la 
force.  Q.  You  stated  that  to  Mr.  Ions?  A. 
Yes,  sir.  Q.  Now,  Mr.  Wlngfleld,  these  other 
policies  In  the  other  companies  that  were  car- 
ried by  Mr.  Ions,  when  they  expired,  what 
did  Mr.  Ions  do  with  reference  to  renewing 
them?  A.  He  renewed  the  policies  and  gave 
them  to  me.  Q.  At  the  time  you  bad  this 
understanding  wltli  him  about  renewing  this 
and  other  policies  you  then  had  this  policy 
to  band?  A.  Yes,  sir.  Q.  Had  you  look- 
«d  at  it?  A.  Yes,  rir;  I  had  Just  looked  at 
the  name  and  amount  Q.  You  knew  the 
amount,  and  how  it  was  divided?  A.  Yes, 
sir.  Q.  Did  yon  know  the  rate?  A.  Yes, 
«ir;  3  per  cent,  I  tbtnk.  Q.  Was  this  one 
«f  the  policies  that  was  to  be  renewed?  A. 
Yes,  sir.  Q.  Was  it  a  policy  for  one  year? 
A.  Yes,  sir.  Q.  What  was  Mr.  Ions'  custom- 
ary manner  of  renewing  policies  when  they 
would  expire?  A.  He  would  issue  me  a  new 
policy.  Q.  Issue  you  a  new  policy  of  the 
«ame  character,  and  deliver  that  to  you?  A. 
Yes,  sir.  Q.  Was  tbere  any  uniform  custom 
-of  doing  bndness  between  you  and  Mr.  Ions 
prior  to  your  buying  the  Wilson  stock  with 
reference  to  issuing  policies  and  collecting 
premiums?  A.  He  drew  policies,  and  collect- 
ed when  he  felt  disposed  to  present  me  his 
bill.  Q.  Would  he  insist  upon  the  paying  of 
the  premiums  when  the  policy  was  delivered? 
A.  No,  sir.  Q.  How  would  you  do  about  the 
■charge  and  collecting  of  the  premium?  A.  I 
would  pay  when  I  felt  disposed  to.  Q.  Was 
Mr.  Ions  a  customer  of  yours  In  the  drug 
4>u8lne88?  A.  Yes,  sir.  Q.  Did  he  have  any 
account  with  you  In  that?  A.  Yes,  sir.  Q. 
You  also  had  a  settled  method  of  offsetting 
premium  accounts  with  drug  accounts?  A. 
Yes,  sir.  Q.  How  long  had  that  custom  ex- 
isted? A.  ETver  since  I  had  been  in  business 
for  myself  at  the  Central  Drug  Store.  Q.  I  will 
,get  you  to  state  whether  the  old  custom  of 


doing  business  still  existed  between  yon  and 
Mr.  Ions  after  you  bought  the  Wilson  stock ; 
that  la,  with  respect  to  bis  keeping  up  your 
policies,  iBsnlng  them,  and  collecting  later. 
Did  he  continue  that?  A.  Yes,  sir.  Q.  Did 
yon  continue  to  offset  one  account  against 
another  as  before?  A.  Yes.  Q.  When  yon 
presented  your  bUls  to  Mr.  Ions  be  paid  them, 
and  when  he  presented  his  bUls  to  you  you 
paid  them?  A.  Yes,  sir.'  Q.  Did  he  continue 
to  carry  the  bulk  of  your  insurance?  A.  Yes, 
sir." 

As  to  the  second  agrreement  the  testimony 
Is  as  follows:  "Plaintiff  testifled  (speaking 
of  the  second  conversation  concerning  the 
Orient  policy  had  the  day  before  Its  stated 
expiration)  as  follows:  Q.  What  was  that 
conversation?  A.  Mr.  Ions  was  seated  at  bis 
desk.  I  walked  down  to  the  counter,  and  he 
said:  'Wing,  this  policy  of  Orient  expires 
to-morrow.'  I  said:  'What's  the  rate?'  He 
said,  '8  per  cent,'  and  I  said,  'Renew  the  pol- 
icy, Mr.  Ions,'  and  he  returned  to  his  desk. 
Q.  Did  he  say  anything?  A.  I  understood 
him  to  say  'Yes,'  and  I  walked  back  behind 
the  counter.  Q.  Did  he  give  any  other  sign 
or  assent  than  saying  'Yes?*  A.  He  nodded 
his  head,  and  turned  back  to  his  desk.  I 
walked  back  to  my  work."  Ions  testifled: 
"I  was  offlclng  in  the  same  building  with  Mr. 
Wlngfleld,  and  on  the  27th  of  March,  the  day 
before  the  policy  expired,  I  called  Mr.  Wlng- 
fleld up.  He  was  in  the  store,  and  I  called 
him  up  to  my  desk  and  said:  'Wing,  that 
Orient  policy  expires  to-morrow,'  and  I  think 
I  said,  'Shall  I  renew  itr  Mr.  Wlngfleld 
walked  to  me,  put  his  back  against  the  coun- 
ter, looked  towards  the  soda  fountain,  and 
said :  'What's  the  rate?'  I  said,  '3  per  cent,' 
and  understood  Mr.  Wlngfleld  to  say,  'Don't 
renew  If  and  turned  to  my  desk,  took  up 
the  expiration  book  t>efore  me,  and  marked 
on  the  policy,  'Dropped.'  Q.  How  is  your 
hearing?  A.  Very  defective;  stone  deaf  in 
one  ear.  Q.  Talking  at  that  distance,  couldn't 
you  have  been  mistaken  as  to  what  Mr. 
Wlngfleld  said?    A.  Of  course  I  oould." 

We  have  not  set  out  all  of  the  evidence  of 
these  witnesses,  but  have  set  out  so  much  as 
we  deem  necessary  to  show  that  there  was 
evidence  to  Justify  the  trial  court  in  sub- 
mitting the  contracts  to  the  Jury,  and  evi- 
dence sufficient  to  support  the  verdict  and 
the  Judgment  below. 

In  this  connection  we  will  dispose  of  the 
contention  of  appellant  that  the  evidence 
does  not  show  a  deflnlte  contract  of  renew- 
al in  this  particular  company ;  that  Ions 
was  the  agent  of  many  companies ;  and  that. 
In  order  to  determine  a  liability  of  the  ap- 
pellant's company,  the  evidence  creating  the 
contract  to  renew  must  show  that  the  renew- 
al was  intended  to  cover  a  policy  in  this 
company.  In  reply  to  this  it  is  clear  that 
the  evidence  Justifies  the  conclusion  that  the 
contract  was  not  merely  to  renew  an  insur- 
ance, but  to  renew  the  old  existing  policy  in 
appellant's  company.    Whm  the  contract  Is 
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to  renew  a  policy,  and  there  Is  no  evidence 
iutroduclng  new  or  additional  terms,  the  pre- 
sumption is  that  the  lenewal  is  for  the  same 
time,  terms,  amount,  premium,  and  to  coTer 
the  same  property  as  the  old  policy.  West- 
ern Union  Aas'n  v.  McAlpln,  23  Ind.  App. 
220,  55  N.  E.  121,  122,  77  Am.  St.  Kep.  423 ; 
Commercial  Ins.  Co.  t.  Morris,  105  Ala.  498, 
18  South.  35;  Wlebeler  t.  Milwaukee  Ins. 
Co.,  30  Minn.  4C4,  16  N.  W.  363.  The  very  re- 
quest to  renew  a  policy  implies  that  the 
new  i>olicy  shall  be  exactly  like  and  sim- 
ilar to  the  old  policy.  As  to  the  questions  of 
premium,  contract  of  renewal,  and  measure 
of  damages,  we  cite  the  following  cases: 
Baldwin  V.  Phoenix  Ins.  Co.,  107  Ky.  356, 
54  S.  W.  13,  92  Am.  St.  Rep.  362;  German 
Ins.  Co.  V.  Goodfrlend  (Ky.)  97  S.  W.  1098; 
King  V.  Phoenix  Ins.  Co.,  195  Mo.  290,  92 
S.  W.  892,  113  Am.  St.  Rep.  678 ;  Home  Ins. 
Co.  V.  Adler,  71  Ala.  516;  Commercial  Ins. 
Ce.  V.  Morris,  supra;  Western  Assurance  Co. 
V.  McAlpln,  supra;  Squier  v.  Hanover  Ins. 
Co.,  162  N.  T.  552,  57  N.  B.  93,  76  Am.  St. 
Rep.  349;  King  v.  Heckla  Ins.  Co.,  58  Wis. 
508,  17  N.  W.  297.  Other  cases  to  like  effect 
could  be  cited.  We  will  not  undertake  to 
quote  from  the  opinions  delivered  in  the 
cases  mentioned.  On  evidence  establishing 
contracts  of  renewal  of  less  force  than  the 
facts  stated  In  this  record,  these  cases  hold: 
(1)  That  the  action  may  t>e  maintained,  not 
upon  a  policy,  but  upon  the  contract  to  re- 
new the  policy,  and  that,  in  the  absence  of 
evidence  to  the  contrary,  the  implication 
arises  that  the  renewal  Is  upon  the  same 
terms  and  conditions  as  stated  in  the  old 
policy,  and  that  the  amount  of  insurance 
to  be  paid  in  the  event  of  loss  shall  be  the 
sum  stated  in  the  old  policy;  this  being  the 
measure  of  damages  when  there  Is  a  total 
loss  and  no  change  in  the  property  or  its 
value.  (2)  It  Is  further  held  that,  in  the 
absence  ot  agreement  to  the  contrary,  the 
presumption  will  be  that  when  a  contract  to 
renew  is  made  it  is  contemplated  that  the 
same  terms,  time,  and  premium  as  formerly 
existed  should  apply  to  the  contract  of  re- 
newal. (3)  It  is  also  held  that  the  payment 
of  premium  is  not  essential  to  the  validity 
of  such  a  contract;  that  in  ascertaining 
whether  the  premium  has  been  paid  or  waiv- 
ed the  habit  and  custom  and  course  of  deal- 
ing l>etween  the  assured  and  the  agent  of  the 
company  may  be  looked  to.  The  principles 
of  law  announced  in  these  cases  are  ap- 
plicable to  the  facts  of  this  case.  From  this 
conclusion  It  necessarily  follows  that  appel- 
lant's first,  second,  and  third  assignments 
should  t>e  overruled.  In  addition  to  this  rul- 
ing, we  will  also  notice  an  objection  urged 
under  the  second  assignment  It  is  contend- 
ed that  no  force  can  l>e  given  to  the  agree- 
ment between  Ions  and  appellee  from  what 
occurred  in  their  interview  on  March  27, 
1905,  because  it  appears,  so  the  appellant 
contends,  that  there  was  no  mutuality  of 
agreement  on  that  occasion;    that  Ions  un- 


derstood one  thing  and  Wingfield  another; 
that  the  minds  of  the  parties  never  met  up- 
on the  proposition  that  the  policy  should  be 
renewed.  The  court  submitted  to  the  Jury 
the  question  as  to  whether  a  contract  was 
entered  into  at  that  time,  and  we  take  It  that 
this  charge  was'  broad  enough  to  lay  the 
whole  question  before  the  Jury,  and  to  per- 
mit them  to  determine,  if  there  was  a  con- 
flict in  the  evidence,  which  one  of  the  par- 
ties they  would  believe.  Personally  the  writ- 
er believes  that  both  parties  testified  as  they 
understood  the  matter,  and  that  neither 
would  Intentionally  misstate  or  misrepresent 
the  true  facts.  But  however  that  may  lie, 
we  are  not  responsible  for  the  verdict  of  a 
Jury  in  refusing  to  reconcile  conflicts  in  evi- 
dence, or  in  determining  the  credibility  of 
witnesses,  and  the  weight  they  will  give  cer- 
tain evidence.  There  was  a  conflict  in  the 
evidence  of  the  plaintiff  and  the  agent  of  ap- 
pellant upon  this  subject.  The  Jury  have 
determined  that  conflict  in  favor  of  the  tes- 
timony of  the  plaintiff.  If  they  ttelieved  the 
plaintiff,  then  his  evidence  upon  that  sub- 
ject was  sufficient,  not  only  to  establish  the 
agreement  entered  into  between  him  and 
Ions,  but  was  sufficient  to  show  that  Ions, 
notwithstanding  his  denial,  understood  it  as 
the  plaintiff  understood  It,  and  accepted  the 
proposition  of  renewal  made  by  the  plain- 
tiff. This  is  not  a  new  question  in  this  court. 
We  have  had  it  before  us  on  several  occa- 
sions, notably  in  the  case  of  Mortgage  Co. 
V.  Pace,  23  Tex.  Civ.  App.  248,  56  S.  W.  377, 
and  .^tna  Ins.  Co.  of  Hartford  v.  Branuon 
(Tex.  Civ.  App.)  91  S.  W.  614.  In  the  first 
case  cited  a  writ  of  error  was  refused.  In 
those  cases,  in  determining  whether  there- 
was  matuality  of  agreement,  and  in  passing 
upon  the  question  as  to  whether  or  not  the- 
Jury  had  evidence'  before  it  sufficient  to  es- 
tablish that  fact.  It  was  held  that,  although 
the  plaintiff  and  defendant  would  not  agree 
in  their  testimony  as  to  what  was  the  con- 
tract, and  one  would  expressly  deny  the  evi- 
dence of  the  other,  the  Jury,  in  passing  up- 
on the  question  as  to  what  was  the  contract, 
or  what  was  embraced  within  its  terms, 
could  base  their  conclusion  solely  upon  the 
evidence  of  one  witness  and  ignore  that  of 
the  other.  Further,  an  objectionable  feature 
of  the  charge  set  out  under  the  second  as- 
signment, which  was  requested  by  the  ap- 
pellant and  refused,  is  that  it  ignores  entire- 
ly the  existence  of  the  contract  of  August, 
1904,  which  has  some  evidence  tending  to 
establish  It.  The  third  assigmnoit  also  com- 
plains of  the  action  of  the  court  in  refusing 
to  give  an  instruction  to  the  effect  that  the 
Jury  should  ignore  the  contract  or  agreement 
entered  into  in  August  This  charge  is  on 
the  weight  of  evidence,  and  is  disposed  of' 
by  our  findings  of  fact 

It  is  contended  in  an  instruction  which 
was  requested  and  refused,  set  out  under  the 
fourth  assignment  of  error,  that  the  policy 
in  effect  prohibited  a  contract  of  renewal 
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until  tbe  expiration  of  the  policy,  or  near 
that  time.  The  provision  of  the  policy  re-" 
ferred  to  does  not  bear  the  construction 
placed  'Upon  it  by  the  appellant.  There 
Is  nothing  there  prohibiting  a  contract  of 
renewal  to  be  entered  Into  prior  to  the  time 
the  original  policy  expired.  Practically  the 
same  question  was  raised  In  Baldwin  t. 
Phflenli  Ins.  Ck).,  107  Ky.  356,  54  S.  W.  13, 
92  Am.  St  Rep.  362.  It  was  there  held  that 
the  mere  fact  that  a  contract  to  renew  was 
entered  Into  several  months  prior  to  the 
expiration  of  the  existing  policy  would  have 
DO  effect  upon  the  validity  of  that  agreement. 

Our  findings  of  fact,  and  what  we  have 
Just  said,  dispose  of  the  5th  and  6th  assign- 
ments of  errors. 

There  was  no  error  In  the  third  paragraph 
of  the  charge,  as  complained  of  in  the  sev- 
enth assignment.  It  was  a  correct  presenta- 
tion of  the  law,  and.  If  the  facts  were  as 
stated  In  that  charge,  the  defendant  was  en- 
titled to  a  verdict.  This  charge  is  to  be  tak- 
en In  connection  with  the  other  charges  of 
the  court,  and  Is  not  to  be  confined  to  the 
narrow  limits  contended  for  by  appellant  In 
its  proposition  nnder  this  assignment. 

In  disposing  of  the  eighth  assignment  It  is 
sufiBcient  to  say  that  the  charge  of  the  court 
presented  to  the  Jury  the  question  as  to 
whether  there  was  a  contract  between  Ions 
and  Wingfield,  and.  If  the  appellant  had  de- 
sired an  instruction  broader  than  that  given 
by  the  court.  It  should  have  requested  It 
It  is  a  rule  of  this  court,  supported  by  au- 
thority, that  a  mere  suggestion  to  the  trial 
court  is  not  sufiScient  to  require  the  court  to 
submit  an  issue  to  the  Jury  that  a  charge 
should  be  requested,  properly  framed,  pre- 
sentUig  the  question  desired  to  be  passed 
upon.  G.,  C.  &  S.  F.  Ry.  Ck).  v.  Mlnter  (Tex. 
Civ.  App.)  83  S.  W.  516,  and  cases  there  cit- 
ed; M.,  K.  &  T.  Ry.  Co.  v.  Smith  (Tex.  Civ. 
App.)  100  S.  W.  182.  In  the  first  case  men- 
tioned a  writ  of  error  was  refused. 

Our  findings  of  fact  dispose  of  the  ques- 
tions raised  under  the  ninth  assignment  of 
error,  with  the  exception  of  the  objection 
urged  to  the  Judgment  on  account  of  the  In- 
terest allowed.  The  Interest  allowed  on  a 
claim  of  this  character  would  be  6  per  cent, 
and  is  allowed  only  from  the  date  that  the 
amount  would  mature  or  be  due.  The  policy 
provides  that  the  loss  shall  be  payable  60 
days  after  proof  of  loss.  The  verdict  and 
Judgment  allowed  Interest  from  the  date  that 
the  fire  occurred.  This  policy  would  mature 
within  60  days  after  proof  of  loss.  The  evi- 
dence does  not  show  that  any  proof  of  loss 
was  furnished,  but  It  was  dispensed  with 
by  the  absolute  refusal  of  the  Insurance  com- 
pany to  pay,  wherein  they  expressly  denied 
liability,  and  this  was  upon  the  25th  day  of 
April,  1906.  We  are  inclined  to  thinlc  that 
this  objection  is  well  talcen,  and  that  Interest 
should  commence  to  run  from  this  last  date 
and  not  from  the  day  that  the  property  was 
destroyed. 


The  Judgment  In  this  respect  will  be  re- 
formed, and,  as  reformed,  will  be  affirmed 
for  the  principal  amount  found  by  the  Jury, 
with  Interest  thereon  from  the  25th  day  of 
April,  1906,  at  the  rate  of  6  per  cent  per 
annum.  Costs  of  this  appeal  are  taxed 
against  the  appellee. 

Reformed  and  affirmed. 


KEIiSEY  V.  COLLINS  et  al.* 
(Court  of  Civil  Appeals  of  Texas.    Feb.  12, 1908.) 

1.  Appeal  and  Esaoa— Revibw— Vebdict  and 
Findings. 

There  being  evidence  to  support  a  verdict, 
the  Court  of  Civil  A]>peals  will  find  the  facu 
in   accordance   therewith. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Kg. 
vol.  3,  Appeal  and  Error,  SS  3928-3034.] 

2.  Venue— Doiabnx  or  Pabtms— Rights  of 

Plaintiff. 

A  mortgagee  having  commenced  foreclosure 
before  the  time  to  which  maturity  of  the  debt 
had  been  extended,  a  grantee  of  the  mortgagor, 
on  representations  by  plaintiff's  attorney  that 
the  debt  was  actually  due,  paid  off  the  mortgage 
debt,  and  also  paid  an  amount  for  attorney  a 
fees  and  costs  which  the  mortgagee  was  not 
entitled  to  receive ;  the  attorney's  fee  i>eing  pay- 
able only  in  case  the  mortgage  was  properly 
collected  by  suit.  After  this  payment,  but  be- 
fore the  suit  was  actually  dismissed,  defend- 
ants answered,  claiming  a  return  of  the  amount 
of  the  attorney's  fees  and  costo  as  having  been 
paid  under  misrepresentations.  Held,  that  there 
was  no  error  in  sustaining  exceptions  to  plain- 
tiff's plea  of  privilege  to  be  sued  in  the  county 
of  her  domicile,  which  was  not  ttiat  in  which 
the  foreclosure  was  brought 
8.  CouBTS—JoBiSDiCTioN— Amount   in    C3on- 

"  TBOVEBST. 

A  suit  in  the  district  court  being  on  a 
demand  within  its  jurisdiction,  it  has  jurisdic- 
tion of  a  cross-bill .  to  recover  an  overpayment 
of  less  than  $500,  made  by  defendants  in  settle- 
ment. 

4.  MoBTOAGES  —  Time  of  Payment  — Exten- 
sion —  Pebsons  Entitled  to  Benefit 
Thbbkof. 

A  grantee  is  entitled  to  the  benefit  of  an 
extension  of  time  of  payment  of  a  mortgage  on 
the  land  conveyed,  made  to  the  grantor,  though 
the  grantee  was  not  a  party  to  the  contract 
therefor. 

B.  Payment- Mistake— Recovebt— Plead- 
ing. 

A  mortgagee  having  commenced  foreclosure 
before  the  expiration  of  an  extension  of  time  to 
pay  the  debt,  a  grantee  of  the  mortgagor,  act- 
mg  under  misrepresentations  of  plaintiff's  at- 
torney, paid  off  the  mortgage  deot  and  also 
paid  attorney's  fees,  to  which  the  mortgagee  was 
not  entitled ;  the  attorney's  fee  being  only  pay- 
able in  case  the  mortgage  was  properly  collect- 
ed by  suit.  Held,  that  an  answer  by  defend- 
ants, setting  up  such  payment,  showed  equitable 
ground  for  recovery  of  the  money  thus  paid  to 
plaintiff. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Payment,  §  294.] 

6.  Same— ExTENSi'ON  or  Time— Notice  Thebe- 

OF. 

That  defendants'  attorney  on  foreclosure 
was  told  by  his  grantor  that  he  thought  the  time 
for  payment  of  the  note  and  mortgage  had  been 
extended  beyond  the  time  of  suit  but  without 
producing  the  papers  to  show  it,  did  not  consti- 
tute sufficient  notice  of  the  extension,  wliich 
had   in   fact    been   made,    to    bar   recovery    of 

*Wrlt  of  error  denied  by  Supreme  Court. 
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the  moaey  paid  by  plaintiCTa  attorney  in  reli- 
«nce  on  the  misrepresentations  of  plaintifiTs 
counsel  to  the  contrary. 

7.  Afpkai.  and  Bkbob  —  Review  —  Habicless 
BiBBOB—lNSTBUcnoNS— Submission  of  Un- 
disputed Pact. 

It  is  only  where  the  jury  may  possibly  have 
been  mi&led  and  induced,  by  a  charge  submitting 
an  undisputed  fact  as  an  issue,  to  doubt  the 
existence  thereof,  that  such  a  charge  is  ground 
for  reversal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  3,  Appeal  and  Error,  f§  421»-4228.] 

&  TBiAii—lNSTBTTCTioMS— Submission  of  Un- 
disputed Fact. 

That  a  clause  in  a  charge,  used  simply  as 
an  hypothesis  for  submitting  the  main  issue  in 
the  case,  submitted  an  undisputed  fact  cannot 
foe  held  to  be  misleading  as  causing  the  jury  to 
doubt  snch  fact,  when  its  existence  was  shown 
beyond  the  shadow  of  a  doubt  by  positive  and 
undisputed  evidence,  mailing  it  impossible  for  the 
jury  to  believe  the  contrary. 

[Ed.  Note. — For  cmtpt  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  8i  569-876.] 

9.  Payment — Rbco veby  —  Mistake  —  Condi- 
tion Pbecbdent. 

A  mortgagee  commenced  foreclosure  before 
the  expiration  of  the  time  to  which  payment 
of  the  debt  had  been  extended.  A  grantee  of 
the  mortgagor,  acting  under  representations  of 
plaintiff's  attorney  that  the  extension  of  time 
bad  not  been  made,  paid  off  the  mortgage  debt, 
and  also  paid  an  amount,  for  attorney's  fees  and 
costs,  to  which  the  mortgagee  was  not  entitled ; 
such  amount  being  payable  only  if  the  mort- 
gage was  properly  collected  by  suit.  Subse- 
quently the  grantee  answered,  in  the  suit  claim- 
ing the  amount  so  erroneously  paid.  Held, 
that  it  waa  not  necessary  to  tender  back  to 
the  mortgagee  the  mortgage  and  note  as  a  condi- 
tion precedent  to  the  recovery  of  the  money 
so  paid  under  misrepresentations. 

Appeal  from  District  Court,  Bexar  Coun- 
ty; Arthur  W.  Seellgson,  Judge. 

Action  by  A.  O.  Kelsey  against  O.  F.  and  R. 
J.  Collins  and  others  to  recover  on  a  note 
and  mortgage.  From  a  judgment  In  favor 
of  defendants  Collins,  plaintiff  appeals.  Af- 
firmed. 

J.  C.  Scott  and  Stayton  &  Berry,  for  ap- 
pellant W.  W.  King  and  Semp  Russ,  for 
appellees. 

NEILL,  J.  On  June  2,  1896,  Garcia  Vll- 
lareal  executed  his  promissory  note  to  John 
P.  Kelsey  for  $2,916,  payable  on  June  2, 1901, 
with  Interest,  from  date,  at  the  rate  of  8% 
per  annum,  payable  annually  on  June  2d  of 
each  year;  It  stipulating  that  In  default  of 
payment  of  interest  the  principal  should  be- 
come due,  and  that,  if  It  should  be  collected 
by  suit,  the  maker  should  pay  10%  on  the 
amount  so  collected  as  an  attorney's  fee.  At 
the  time  the  note  was  made  VlUareal  execut- 
ed to  Kelsey  a  mortgage  deed  of  trust  on 
0,079  acres  of  land,  situated  in  Starr  county, 
which  was  duly  recorded  in  said  county.  On 
March  3.  1898,  Villareal  and  others  by  their 
deed  of  that  dilte  conveyed  the  land  to  D.  R. 
Fant ;  it  being  recited  in  the  deed,  as  a  part 
of  the  consideration,  that  the  grantee  bad 
assumed  the  payment  of  the  note  to  Kelsey 
whicb  was  a  Hen  on  the  land.  On  March  19, 
189S,  Fant  conveyed  the  land  to  his  daughter, 


Ophla  F.  Golliiia,  the  consideration  expressed 
being  meritorious.  On  March  19,  1888, 
Ophla  F.  Collins,  Joined  by  her  husband,  R. 
J.  Collins,  executed  a  mortgage  deed  of  trust 
on  the  land  to  secure  the  payment  of  a  note 
made  by  them  to  H.  P.  Drought  &  Co.  for 
$5,000,  and  five  notes  made  by  them  for  the 
Interest  thereon.  On  January  5,  1904,  the 
appellant,  A.  C.  Kels^,  as  the  widow  and 
sole  devisee  of  John  P.  Kelsey,  brought  this 
suit,  in  the  district  court  of  Bexar  county, 
against  Villareal  and  Fant  to  recover  the 
principal  on  the  |2,916  note  and  the  Interest 
thereon  accruing  after  June  2,  1903,  at- 
torney's fees,  and  costs  of  suit — it  being  al- 
leged that  the  Interest  up  to  the  last-named 
date  bad  been  paid — and  against  them  and 
Opbla  F.  and  R.  J.  Golllne,  H.  P.  Drought, 
and  H.  P.  Drought  &  Co.  to  foreclose  the 
mortgage  given  by  Villareal  to  secure  Its 
payment  On  February  1,  1904,  all  tlie 
defendants  answered  by  a  general  demurrer 
and  denial;  the  answer  being  signed  by  H. 
P.  Drought  as  their  attorney.  Afterwards, 
on  March  5,  1904,  Ophla  F.  OolUne,  Joined  by 
her  husband,  filed  an  answer  signed  by  anoth- 
er attorney,  In  which,  after  admitting  that 
the  land  when  deeded  to  her  by  Fant  was 
charged  with  the  mortgage  to  secure  the  note 
sued  on,  and  her  knowledge  of  the  fact  she 
alleged:  That  on  March  3,  1904,  believing  the 
note  had  become  due,  as  alleged  In  plaintiff's 
petition.  In  order  to  avoid  the  foreclosure  of 
the  lien  on  the  land,  she  paid  the  plaintiff  the 
principal,  amounting  to  $2,916,  $178.31  inter- 
est $307  attorney's  fees,  and  $32.35  costs  of 
suit;  that  after  paying  said  sums,  she  dis- 
covered that  the  time  of  the  maturity  of  the 
note  bad  been  extended  by  agreements,  be- 
tween D.  R.  Fant  and  plaintiff,  from  time  to 
time,  to  June  2,  1904 ;  that  by  reason  of  such 
extensions  the  note  was  not  due  when  the 
suit  was  brought  nor  when  said  payments 
were  made  by  her ;  and  that  therefore  plaln- 
tltr  was  not  entitled  to  recover  the  Interest, 
attorney's  fees  stipulated,  nor  the  costs  of 
suit.  Wherefore  she  prayed  Judgment  for  the 
amounts  paid  by  her  on  such  items,  amount- 
ing In  the  aggregate  to  $517.66,  together  with 
interest  thereon,  from  date  of  payment,  at  the 
rate  of  6  per  cent,  per  annum. 

To  this  answer  the  plaintiff  by  supplemen- 
tal petition  pleaded:  (1)  the  privilege  of  being 
sued  in  Starr  county,  where  she  alleged  she 
was  domiciled;  (2)  to  the  Jurisdiction  of  the 
court,  in  that  defendant's  claim  to  the  item 
of  $178.31  interest,  paid  by  her,  was  fraudu- 
lently asserted  for  the  purpose  of  bringing 
the  amount  sought  to  be  recovered  by  her 
within  the  Jurisdiction  of  the  district  court ; 
(3)  an  estot^l,  in  that  her  attorney  of  record, 
H.  P.  Drought,  when  the  payments  were 
made,  and  who  acted  for  ber  in  making  them, 
had  notice  of  the  tact  tliat  D.  R.  Fant  claim- 
ed that  the  time  of  the  maturity  of  the  note 
had  been  extended,  and  tliat  tt  was  not  then 
due,  and  that  notwithstanding  such  notice, 
he  as  such  attorney  made,  for  defendants. 
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'  with  plalntifF,  a  full  settlement  of  Iter  de- 
mands, Including  the  items  sought  to  be  re- 
covered by  them.  The  supplemental  petition 
also  contains  general  and  special  exceptions 
and  a  general  denial.  Inserted  In  due  order  of 
pleading,  to  defendants'  answer.  By  supple- 
mental and  amended  pleadings  Mrs.  Collins 
admitted  that  the  payments,  sought  to  be 
recovered,  were  made  by  her  attorney,  H.  P. 
Drought;  but  alleged  that  they  were  made 
by  him  wider  the  mistaken  belief  that  the 
time  of  payment  of  the  note  had  not  been  ex- 
tended, which  mistake  was  induced  by  the 
fact  that  Fant,  after  search  therefor,  rep- 
resented that  he  was  unable  to  produce  the 
written  evidence  of  such  extension,  and  by 
the  rq>resentatlons  of  plalntifTs  counsel  that 
the  note  was  due  when  the  suit  was  Institut- 
ed. By  her  second  supplemental  petition  the 
plaintiff  interposed  general  and  special  ex- 
ceptions to  these  pleadings  of  defendants. 
PlalntifTs  exceptions  were  overruled,  and 
the  case  was  tried  before  a  Jury;  and  the 
trial  resulted  in  a  Judgment  in  favor  of  Opb- 
la  F.  Collins  and  her  husband,  R.  J.  Oollins, 
for  $401.06. 

This  Is  the  second  appeal  in  this  case ;  the 
other  being  by  the  present  appellees  from  a 
Judgment  against  Qiem  in  favor  of  the  pres- 
ent appellant  97  S.  W.  122.  On  that  appeal 
the  Judgment  In  favor  of  the  plaintiff  was 
reversed  because  the  court  erroneously  sub- 
mitted In  its  charge  the  question  whether 
the  time  of  the  maturity  of  the  note  had 
been  extended,  the  undisputed  evidence  show- 
ing, as  a  matter  of  law,  that  it  had  been  so 
extended,  and  that  the  note  was  not  due 
when  the  suit  was  Instituted  and  payments 
sought  to  be  recovered  by  Mrs.  Collins  were 
made.  Upon  the  trial  at  which  the  Judgment 
now  appealed  from  was  rendered  the  only 
issue  of  fact  was  whether  H.  P.  Drought,  as 
defendants'  attorney,  had  notice  of  the  fact 
that  the  note,  by  reason  of  the  extension  of 
the  time  of  payment,  was  not  due  when  he 
made  the  •payments.  This  Issue  (from  the 
fact  that  the  undisputed  evidence  shows  that 
D.  B.  Fant  had  told  Drought  that  he  thought 
the  note  bad  been  extended)  involved  the 
further  questions  whether  plaintiff's  attor- 
ney in  the  case  represented  to  Drought  that 
the  note  had  not  been  extended,  and.  If  such 
representation  were  made,  whether  Drought 
paid  the  interest,  attorney's  fees,  and  costs, 
sought  to  be  recovered  by  defendants  upon 
the  faith  and  under  the  beHef  tbat  such  rep- 
resentations were  true.  The  principal  Issue 
and  the  question  upon  which  its  solution  de- 
pended, as  above  stated,  were  submitted  by 
the  court  to  the  Jury  in  an  appropriate 
charge,  and  were  determined  by  a  verdict  in 
appellees'  favor.  And,  there  being  evidence 
to  support  the  verdict,  we,  in  deference  to  It, 
And  the  facts  in  accordance  therewith. 

Conclusions  of  Law. 

1.  There  was  no  error  In  the  court's  sus- 
taining defendants'  exceptions  to  plaintiff's 


plea  of  privilege.  The  suit  had  not  been  dis- 
missed, when  defendants  by  their  answer  de- 
manded a  repayment  of  the  money  which  had 
been  wrongfully  claimed  by  plaintiff,  and 
was  paid  by  them,  through  their  attorney,  un- 
der the  misapprehension,  induced  by  the  rep- 
resentations, that  the  note  was  due.  It  was 
proper,  therefore,  to  adjudicate  the  defend- 
ants' claim  In  the  court  where  plaintiff 
brought  the  suit,  on  the  demand  which  caused 
defendants  to  pay  her  mon^  she  was  not 
Justly  entitled  to  receive;  for  It  was  insep- 
arably connected  with  the  subject-matter  of 
the  suit.  Besides,  the  misrepresentations 
that  induced  defendants'  counsel  to  make  the 
payments  were  made  to  him  In  Bexar  county, 
whfch.  If  fraudulent,  would  defeat  plain* 
tiff's  plea  and  authorize  suit  against  her  in 
that  county  for  the  recovery  of  money  ob- 
tained from  defendants  by  means  of  such 
fraud.  Karner  v.  Ross  (Tex.  Civ.  App.)  85 
S.  W.  48. 

2.  The  suit  having  been  brought  by  plain- 
tiff in  the  district  court  on  a  demand  within 
its  Jurisdiction,  the  court  had  Jurisdiction  of 
defendants'  croes-biU  to  recover  the  overpay- 
ment, although  It  was  less  than  |500  in 
amount  Collins  v.  Kelsey  (Tex.  Civ.  App.) 
97  S.  W.  124;  Ablowich  v.  Greenville  Nat 
Bank,  95  Tex.  429.  67  S.  W.  881.  If  appel- 
lant's contention  under  this  assignment  were 
correct  a  defendant  could  not  plead  a  pay- 
ment or  any  counterclaim  to  an  action 
brought  against  him  In  the  district  court,  un- 
less the  amount  of  such  payment  or  counter- 
claim exceeded  $500. 

3.  By  the  third  assignment  of  error  It  is 
contended  that,  Inasmnch  as  the  answer  of 
defendants  does  not  show  that  Mrs.  Collins 
was  a  party  to  the  contract  to  extend  the 
time  of  payment,  she  was  not  entitled  to  the 
benefit  of  the  same.  This  is  as  illogical  as  it 
would  be  to  say  that  because  Mrs.  Collins 
was  not  a  party  to  the  note  and  mortgage, 
the  plaintiff  was  not  entitled  to  a  Judgment 
of  foreclosure  against  her.  As  she  took  the 
land  subject  to  the  mortgage,  which  was 
merely  an  incident  to  the  debt  there  was  no 
cause  of  action  against  her  until  it  accrued 
against  her  grantor,  nor,  consequently,  against 
her  until  the  note  became  due,  although  the 
time  of  its  payment  had  been  postponed  by  an 
agreement  between  her  grantor  and  the  plain- 
tiff. However,  If  the  agreemott  were  made 
after  she  became  the  owner  of  the  property, 
It  would  not  have  prevented  her  from  dis- 
charging the  mortgage,  according  to  the  con- 
tract as  It  existed  when  she  became  the  own- 
er of  the  land,  if  she  had  desired  to  do  so. 

4.  The  proposition,  embraced  in  the  fourth 
assignment  that  defendants'  answer  does  not 
show  any  equitable  ground  for  the  recovery 
of  the  money  cannot  be  maintained.  It  shows 
that  the  payment  was  made  under  the  misap- 
prehension of  her  attorney.  Induced  by  the 
representations  of  plaintiff's  counsel,  that  the 
note  was  due,,  which,  if  true,  would  have  ren- 
dered Mrs.  Collins  liable  for  the  full  amount 
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claimed  by  plaintiff.  If,  then,  the  allegations 
in  the  answer  were  true  (and  the  jury  so 
found),  the  plaintiff  was  not  In  good  con- 
science entitled  to  Interest  which  had  been 
paid,  attorney's  fees  which  had  not  attached, 
nor  costs  accruing  before  her  cause  of  action 
arose.  Plaintiff's  Inequity  in  demanding  and 
receiving  the  money  under  such  circumstances 
demonstrates  Mrs.  Collins'  equitable  right  to 
recover  it.  The  plaintiff  is  in  no  position  to 
say:  "You  should  not  have  relied  upon  the 
representation  that  the  note  had  never  been 
extended,  but,  on  the  contrary,  should  have 
taken  it  as  a  falsehood,  and  have  used  dili- 
gence to  prove  that  It  was;  that  by  your 
failure  to  exercise  such  diligence  you  have 
allowed  me  to  overreach  and  take  fromVou 
what  I  was  not  entitled  to  as  my  own,  and 
now  I  am  going  to  keep  what  Is  yours,  and 
not  mine,  because  you  failed  to  use  diligence 
to  prove  my  representations  were  untrue." 

6.  If  D.  R.  Fant  had  paid  the  money  and 
were  suing,  as  are  these  defendants,  to  re- 
cover it,  then  there  would  be  much  force  in 
plaintiff's  seventh  assignment  of  error,  under 
which  it  is  contended  that,  inasmuch  as  he 
told  Drought  tliat  he  thought  the  time  for 
the  payment  of  the  note  had  been  extended. 
Drought  bad  sufficient  notice  of  the  extension 
before  paying  the  money.  In  such  a  case  it 
may  be  that  Fant  could  not  recover  because 
his  own  attorney  believed  plaintiff's  attor- 
ney rather  than  himself ;  for  Drought  should 
have  taken  the  statement  of  Fant  as  true, 
and  have  acted  upon  it  and  not  upon  the 
representations  of  his  adversaries'  attorney. 
If  such  had  been  the  case,  Fant  would  have 
to  look  to  his  attorney  for  the  money  wrong- 
fully paid  out,  and  not  the  plaintiff.  But 
we  have  no  such  case  before  us.  Here 
Drought's  action  must  be  viewed  from  the 
standpoint  that  he  was  the  attorney  of  Mrs. 
Colli  is,  and  acting  for  her.  She  never  knew 
of  the  existence  of  the  debt  Or  mortgage  on 
her  projperty  until  the  suit  was  brought,  and, 
consequent^,  could  rely  upon  the  face  of  the 
papers  upon  which  the  action  was  based, 
which  showed  the  debt  was  due,  and  upon  her 
attorney  to  take  such  action  in  the  matter  as 
be  deemed  best  for  her  interest.  Di-ought, 
when  Fant  failed  to  produce  the  paper,  which 
he  told  him  he  thought  he  had,  extending  the 
time  of  payment,  did  not  believe  that  he  had 
such  paper,  or  that  the  extension  had  been 
made,  but  believed  the  representation,  made 
to  him  by  plaintiff's  attorney,  that  it  had  not, 
and,  acting  for  Mrs.  Collins  under  such  belief, 
paid  the  money  in  ignorance  of  the  fact  that 
It  was  not  due.  Under  these  facts  we  enter- 
tain no  doubt  that  Mrs.  Collins  was  entitled 
to  recover. 

6.  The  undisputed  evidence  so  clearly  show- 
ed that  H.  P.  Drought,  as  the  attorney  of 
the  appellees,  paid  the  money  after  he  had 
been  told  by  D.  R.  Fant  that  he  thought  the 
note  bad  been  extended  that  it  was  error  to 
submit  such  fact  to  the  finding  of  the  Jury, 


as  was  done  by  the  first  clause  of  the  second 
paragraph  of  the  court's  charge.  But  It  is 
only  when  the  Jury  may  possibly  have  been 
misled  and  Induced,  by  a  charge  which  sub- 
mits as  an  issue  an  undisputed  fact,  to  doubt 
the  existence  of  such  fact,  that  such  a  charge 
is  ground  for  reversaL  Johnson  y.  Railway, 
24  Tex.  ClT.  App.  148,  67  S.  W.  869.  In  view 
of  the  positive  and  undisputed  evidence  show- 
ing the  existence  of  such  fact  beyond  the 
shadow  of  a  doubt  it  was  impossible  for  the 
Jury  to  have  been, misled  by  the  charge  Into 
finding  that  such  fact  did  not  exist  The 
clause  In  question  was  simply  used  as  an 
hypothesis  for  submitting  the  only  Issue  In 
the  case;  1.  e.,  whether  Drought  paid  the 
money  upon  the  faith  of  the  representations 
of  plalntifTs  attorney  that  the  note  had  not 
been  extended.  Its  effect  upon  the  Jury  could 
not  have  been  different  had  It  been  In  this 
form:  "Although  the  undisputed  evidence 
shows  that  H.  P.  Drought,  acting  as  the  at- 
torney of  Ophia  F.  and  R.  J.  Collins,  paid 
the  money  after  he  was  told  by  D.  R.  Fant 
that  he  thought  the  note  had  been  extended, 
'yet,  if  you  believe  that  •  •  •  the  attor- 
ney of  Mrs.  Kelsey  represented  to  Drought 
that  the  note  had  not  been  extended,  and 
that  be  paid  the  Interest,  .attorney's  fees,  and 
court  costs  upon  the  faith  of  the  representa- 
tions made  by  said  attorney,  you  will  return 
a  verdict  for  Ophia  F.  and  R.  J.  Collins 
against  Mrs.  A.  C.  Kelsey.' "  The  charge  is 
distinguishable  from  that  which  we  held  er- 
roneous on  the  prior  appeal,  in  that  there  a 
full  and  thorough  consideration  of  all  the  tes- 
timony bearing  upon  the  question  was  re- 
quired to  show  that  the  fact  of  the  extension 
of  the  note  was  indisputably  established; 
but  here  it  was  patent  from  the  undisputed 
testimony  of  Drought  himself  that  "Fant  had 
told  him,  before  be  paid  tiie  money,  that  he 
thought  the  note  had  hem  extended,"  mak- 
ing it  Impossible  for  the  Jury  to  believe  to 
the  contrary. 

7.  What  we  have  said  in  considering  other 
assignments  disposes  of  the  remaining  ones, 
which  attack  the  second  paragraph  of  the 
charge,  as  well  as  the  eleventh,  twelfth,  and 
thirteenth  assignments  of  error,  which  com- 
plain of  the  refusal  of  certain  special  charges 
requested  by  plaintiff. 

8.  The  fourteenth  assignment  complains  of 
the  refusal  of  the  court  to  grant  plaintifTs 
request  to  give  this  charge:  "You  are  In- 
structed by  the  court,  at  the  request  of  the 
plaintiff,  Mrs.  A.  C.  Kels^,  that,  before  the 
defendants  Collins  and  wife  can  recover  in 
this  cause,  they  must  offer  to  put  Mrs.  A.  C. 
Kelsey  in  as  good  a  situation  as  she  was 
before  the  payment  of  the  note,  by  tendering 
back  the  good  and  valid  note  and  deed  of 
trust  as  they  were  before  such  payment" 
We  are  unable  to  perceive  that  plaintiff  would 
be  in  a  better  position  with  the  note  and  deed 
of  trust  than  she  was  with  all  the  money 
such  instruments  were  given  for  and  to  se- 
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cure ;  nor  can  we  see  what  right,  she  had  to 
such  documentB  after  tbey  bad  been  fully 
paid  off  and  discharged. 

9.  Our  concltislons  of  fact  dispose  of  the 
fifteenth  assignment  of  error,  which  com- 
plains that  the  judgment  Is  contrary  to  the 
law  and  the  evidence,  adversely  to  appellant. 

The  Judgment  Is  affirmed. 


HIX  et  al.  V.  ARMSTRONG. 

<C3ourt   of   Civil   Appeals  of  Texas.     Feb.  22, 

190a    On  Rehearing,  March  21,  190&) 

Trusts  —  REsnLTiNO  Tbdbts  —  Pubchase  of 
Land  bt  Ouabdiak— Taking  Deed  in  Own 
Name. 

Where  a  guardian  purchases  land  partly 
with  funds  belonging  to  her  wards  and  takes  a 
deed  in  her  own  name,  a  resulting  trust  is  cre- 
ated to  the  extent  of  the  wards'  interest  In  the 
purchase  money,  and  a  purchaser  from  the 
guardian  during  the  wards'^  minority  would  not 
be  an  innocent  purchaser  simply  for  the  want  of 
notice,  as  the  transaction  does  not  fall  within 
the  registration  statute. 

SE!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  47,  Trusts,  i  125.] 

Appeal  from  District  Conrt,  Johnson  Coun- 
ty;  O.  L.  liockett.  Judge. 

Trespass  to  try  title  by  William  Hta  and 
others  against  J.  W.  Armstrong.  Judgment 
for  defendant,  and  plaintiffs  appeal.  Ques- 
tions were  certified  to  the  Supreme  Court 
Reversed  and  remanded  on  the  answers  to 
the  certified  questions. 

See  106  S.  W.  317. 

Geo.  D.  Green,  for  appellants.  S.  C.Padel- 
ford  and  O.  T.  Plummer,  for  appellee. 

RAINBY,  a  J.  This  is  an  action  of  tres- 
pass to  try  title,  brought  by  appellants 
against  the  appellee,  who  made  his  war- 
rantor a  party.  The  court  Instructed  a  ver- 
dict for  appellee,  Armstrong,  and  Judgment 
rendered  accordingly,  from  which  appellants 
prosecute  this  appeal. 

The  evidence,  about  which  there  was  no 
controversy,  shows  that  Mary  F.  Duncan,  the 
warrantor  of  J.  W.  Armstrong,  war,  the 
guardian  of  the  appellants.  As  such  guard- 
Ian  she  came  Into  possession  of  a  herd  of 
cattle,  the  appellants  owning  one  half  Inter- 
est and  she  the  other  half.  She  sold  said 
cattle  to  one  Hiz  Duncan  for  $850,  taking  his 
note  payable  to  her  therefor.  Duncan  hav- 
ing defaulted,  she  brought  suit,  and  recov- 
ered Judgment  for  the  amount  of  the  note. 
Blxecutlon  was  issued  and  levied  on  land  be- 
longing to  said  Duncan,  and  said  land  sold 
thereundo:,  she  becoming  the  purchaser  for 
$500,  which  amount  was  credited  on  the 
judgment.  She  sold  the  land  to  appellee, 
principally  on  a  credit,  a  part  of  which  was 
paid  and  In  default  of  the  payment  of  the 
balance  appellee  reconveyed  to  Mary  F.  Dun- 
can a  part  of  the  land.  Afterward  Mary 
F.  Duncan,  in  an  annual  account  made  to 
the  probate  court,  accounted  for  $425,  one- 
half  the  amount  for  which  she  bad  sold  the 


cattle,  which  account  was  approved  by  said 
court,  but  no  final  settlement  of  her  guard- 
ianship was  ever  made;  nor  was  she  ever 
discharged  by  order  of  the  probate  court. 
The  appellants,  having  reache<}  their  major- 
ity, brought  this  suit  to  recover  the  land,  set- 
ting up  In  substance  the  foregoing  facts  and 
claiming  title  by  reason  thereof.  Armstrong 
disclaimed  any  Interest  In  the  100  acres  he 
had  reconveyed  to  Mary  F.  Duncan,  describ- 
ing it  by  field  notes,  pleaded  not  guilty  as  to 
the  remainder  and  adverse  possession  of 
three  and  five  years,  and  vouched  In  Mary  F. 
Duncan  as  warrantor,  and,  further,  that  Mrs. 
Duncan,  as  gnardian,  had  accounted  to  the 
probate  court  for  the  sale  of  the  cattle,  which 
account  was  duly  approved  by  said  court, 
and  that  plaintiffs  had  ratified  the  same,  and 
more  than  two  years  had  elapsed  before  the 
bringing  of  this  suit  since  they  bad  attained 
their  majority.  He  also  pleaded  Innocent 
purchaser. 

On  a  former  day  of  this  term  we  certified 
certain  questions  to  the  Supreme  Court, 
which  questions  and  answers  by  the  Supreme 
Court  are  as  follows:  "Question  1.  Under  the 
foregoing  facts  were  the  children  authorized' 
to  bring  this  suit  for  the  land,  the  order  ap- 
proving the  guardian's  account  of  the  sale 
of  said  cattle  and  charging  herself  with  the 
proceeds  thereof  never  having  been  set  aside 
or  annulled;  or  did  the  wards  acquire  such 
an  Interest  in  the  land  by  reason  of  the 
guardian's  purchase  and  crediting  the  bid 
on  the  Judgment,  as  anthorized  them  to  bring 
a!  direct  suit  to  recover  It?  Question  2.  Is 
the  approval  of  a  guardian's  annual  account 
by  the  probate  court  such  a  Judgment  that  it 
cannot  be  attacked  in  a  collateral  proceed- 
ing, as  is  attempted  in  this  case ;  or  in  other 
words,  Is  it  binding  on  the  plaintiffs  until 
set  aside  by  a  direct  proceeding  for  that  pur- 
pose?" 

"We  answer  the  first  question  in  the  af- 
firmative. When  Mrs.  Duncan  purchased  the 
land  In  question,  crediting  the  amount  of  the 
bid  on  the  Judgment,  which  belonged  Jointly 
to  her  and  her  children,  the  law  at  once  vest- 
ed In  the  children  a  one-half  Interest  In  the 
land  and  Mrs.  Duncan  held  the  land  In  trust 
for  the  benefit  of  her  wards  In  the  proportion 
of  their  interest  in  the  Judgment  upon  which 
the  purchase  was  credited.  McCoy  v.  Craw- 
ford. 9  Tex.  353 ;  Nelll  v.  Keese,  5  Tex.  23. 
51  Am.  Dec.  746.  In  the  first  case  cited 
above,  Crawford,  the  admlnlsatrator,  caused 
land  to  be  sold  under  an  execution  issued 
upon  a  Judgment  in  favor  of  his  Intestate's 
estate,  and,  at  the  sale  purchased  the  land, 
taking  a  deed  in  his  own  name.  Crawford  re- 
ported to  the  court  the  amount  of  the  Judg- 
ment as  a  charge  against  himself,  thereby 
accounting  to  the  estate  for  the  debt  which 
was  satisfied  by  the  sale.  It  was  claimed 
In  that  case,  as  in  this,  that  the  fact  that 
the  administrator  accounted  for  the  debt 
vested  the  title  in  him,  but  Judge  Wheeler, 
speaking   for   the   court,    said:     'Moreover, 
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tbe  admlnlBtrator,  Oawtord,  purchased  with 
the  funds  of  the  estate;  and  If  the  judg- 
ment against  Orlgsby  had  been  valid,  and  tbe 
sale  legal,  still  the  purchase  would  have  In- 
ured  to  the  benefit  of  the  estate.  It  Is  well 
settled  that  where  one  buys  land  with  the 
money  of  another  and  takes  the  deed  In  hla 
own  name,  a  trust  results  In  favor  of  tbe 
person  whose  money  was  employed  In  making 
tbe  purchase.  Tbe  latter  Is  the  equitable 
owner  of  tbe  land,  and  the  purchaser  is  a 
mere  trustee  and  holds  for  tbe  benefit  of  him 
who  paid  the  purchase  money.'  The  order 
approving  the  annual  account  of  Mrs.  Duncan 
does  not  purport  to  adjudicate  tbe  rights  of 
tbe  heirs  In  tbe  land.  Indeed,  tbe  county 
court  had  no  jurisdiction  to  divest  tbem  Of 
their  title  if  it  liad  attempted  to  do  so,  nei- 
ther could  tbe  act  of  Mrs.  Duncan,  the  guard- 
Ian,  in  accounting  for  the  debt,  discbarge  the 
trust  which  tbe  law  bad  fixed  upon  ber  by 
tbe  act  of  purchase  in  ber  capacity  as  guard- 
ian with  tbe  funds  which  belonged  to  her 
wards.  There  was  no  necessity  for  tbe 
ward^  to  have  tbe  order  set  aside  In  order  to 
give  them  a  right  to  maintain  this  action. 

"It  Is  unnecessary  for  us  to  answer  tbe 
second  question,  because  In  no  event  could 
the  order  approving  the  annual  account  In 
any  way  affect  tbe  rights  of  tbe  wards  in  tbe 
land  in  question."  Hbc  v.  Armstrong,  106 
8.  W.  817,  20  Tex.  Ct  Rep.  800. 

This  action  of  tbe  Supreme  Court  settles 
beyond  dispute  that  tbe  trial  court  erred  In 
glTlug  a  peremptory  Instruction  for  defend- 
ant, and,  as  the  questions  of  limitation  and 
innocent  purchaser  bare  never  been  passed 
upon  by  the  jury,  the  judgment  will  be  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

On  Rehearing. 

In  tbe  motion  for  rehearing  we  are  asked 
to  render  a  judgment  for  plaintiffs  in  error, 
Instead  of  remanding  tbe  case  for  another 
trial.  On  the  trial  below  tbe  court  peremp- 
torily Instructed  a  verdict  for  defendant  in 
error,  which,  under  a  decision  of  tbe  Su- 
preme  Court  we  held  was  error.  As  tbe  Is- 
sues'  of  limitation  and  innocent  purchaser 
were  not  passed  upon  by  the  jury  we  re- 
manded the  case  supposing  these  Issues  were 
raised  by  tbe  evidence,  but  upon  further  con- 
sideration we  think,  under  tbe  facts,  these 
issues  were  not  raised.  Tbe  purchase  of  tbe 
land  by  Mrs.  Duncan  with  part  of  tbe  funds 
belonging  to  plaintiffs  in  error,  and  taking 
a  deed  in  ber  own  name,  made  the  transac- 
tion a  resulting  trust  to  the  extent  of  the 
Interest  the  plaintiffs  in  error  had  In  tbe 
funds,  which  was  one-balf.  The  land  being  so 
held  by  Mrs.  Duncan,  a  purchaser  from  ber 
could  not  be  an  Innocent  purchaser  simply 
for  tbe  want  of  notice.  Such  a  transaction 
does  not  fall  within  the  registration  statutes, 
and  therefore  tbe  defense  of  innocent  pur- 
chaser does  not  apply,  there  being  no  act  of 
the  plaintiffs  in  error  that  would  estop  them 


from  claiming  tbe  land.  Blankenshlp  v. 
Douglas,  26  Tex.  225,  82  Am.  Dea  808; 
Brown  ▼.  Marwltz,  10  Tex.  Civ.  App.  458,  32 
S.  W.  78. 

At  tbe  time  of  the  sale  of  the  land  to  Arm- 
strong the  plaintiffs  in  error  were  minors,. 
and  continued  such  until  a  few  years  before 
tbe  Institution  of  this  suit  Sufficient  time 
after  their  majority  bad  not  elapsed  for  title 
by  limitation  to  have  matured  in  Armstrong. 
There  are  equities  existing,  however,  tbat 
should  be  adjusted  by  tbe  lower  court  When 
Mrs.  Duncan  purchased  tbe  land  tb«e  was 
a  lien  on  the  land  then  amounting  to  about 
$2,000,  which  appears  to  have  been  settled 
by  Mrs.  Duncan  and  Armstrong,  or  for  which 
they  have  become  responsible,  and  Armstronj; 
had  deeded  back  to  Mrs.  Duncan  100  acres  of 
said  land.  These  matters  should  all  be  ad- 
justed by  the  district  court  according  to  the 
rules  of  equity.  Therefore  tbe  motion  for 
rehearing  will  be  overruled. 

Motion  for  rehearing  overruled. 


McMANUS  et  al.  t.  CASH  &  LUCKEXa 

(Court  of  Civil  Appeals  of  Texas.     June  21. 
^907.) 

DisuissAi.  Ann  NoirsxnT— Aonoifs  Against 

FOBMES     COPABTNEBS— DlSCONTIHUANat     AS 

Aoainbt  Partnbb— Effect. 

An  action  was  brought  Bgainst  a  firm  for 
an  alleged  partnership  liability,  and  both  part- 
nem  were  served.  A  partner  answeted,  denying 
liability,  and  alleged  tbat  the  claim  was  the  in- 
dividual debt  of  the  copartner.  The  action  was 
dismissed  as  to  the  partner,  and  continued  as 
to  the  copartner.  Subsequently  Judgment  was 
rendered  afcalnst  the  copartner  and  the  firm. 
Held,  that  the  dismissal  of  the  partner  eliminat- 
ed the  firm  from  the  suit  notwithstandins  a  re- 
cital in  tbe  judgment  modifying  the  absolute 
order  of  the  dismlwal  as  against  the  partner, 
since  the  order  of  dismissal  was  a  judgment  and 
the  partner  could  be  brought  into  court  only  by 
new  process. 

Appeal  from  District  Court  Harris  County ; 
Blake  Dupree,  Judge. 

Action  by  Cash  &  Luckel  against  George  J. 
McManus  and  others:  From  a  judgment  for 
plaintiffs,  defendants  appeal.  Reversed,  and 
judgment  dismissing  the  action  rendered. 

R.  W.  Franklin,  for  appellant  George  J. 
McManus.  Norman  G.  Kittrell,  Jr.,  for  ap- 
pellants Lovejoy  &  Malevlnsky.  B.  F.  Louis, 
for  appellees. 

GILL,  C.  J.  Tbe  firm  of  Cash  &  Luckel 
filed  this  suit  on  January  25,  1905,  against 
tbe  sheriff  of  Galveston  county  and  W.  J.  B. 
Moor  and  George  McManus  to  enjoin  tbe  sale 
of  certain  property  bekmglng  to  Joseph 
Franklin,  which  the  sheriff  had  levied  «m 
under  an  execution  Issued  on  a  judgment  of 
the  county  court  of  Harris  county  in  favor 
of  the  firm  of  Moor  &  McManus  against 
Cash  &  Luckel.  The  prc^erty  of  Franklla 
was  levied  on  because  he  was  one  of  the  sure- 
ties on  the  appeal  bond  in  that  cause.  The 
plaintiffs  Cash  A  Luckel  alleged  the  Insolv* 
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«>C7  of  Moor  ft  McUanas,  and  prayed  to  be 
permitted  to  offset  against  tbe  Judgment  en- 
joined a  judgment  in  plaintiffs'  favor  against 
Moor  &  McManuB  which  they  had  procured 
In  Jefferson  county.  The  judgment  enjoined 
will  be  referred  to  as  the  Harris  county  judg- 
ment and  the  one  sought  to  be  offset  as  the 
Jefferson  county  judgment.  Moor  answered 
by  general  denial.  McManns  answered  by 
general  denial,  and  pleaded,  under  oath,  that 
the  firm  of  Moor  &  McManus  was  dissolved 
in  1902,  and  that  the  Jefferson  county  judg- 
ment, in  so  far  as  it  sought  to  bind  either 
him  or  tbe  firm  assets,  was  void  on  the  face 
of  tbe  record;  that  the  claim  upon  which  it 
was  based  was  an  Individual  claim  against 
Moor :  further,  that  one-half  the  Harris  coun- 
ty judgment  bad  been  assigned  to  Love  joy  & 
Malevlnsky  for  their  services  In  obtaining 
the  judgment ;  further,  that  he,  McManns,  had 
expended  $176  as  proper  expenses  in  procur- 
ing the  Harris  county  judgment,  which  sum 
was  a  partnership  liability,  and  a  prior  claim 
upon  tbe  last-named  judgm^it  as  partnership 
funds.  Lovejoy  &  Malevlnsky  Intervened,  set- 
ting up  their  claim  to  a  half  interest  for  the 
reason  above  stated,  and  claimed  the  balance 
of  the  judgment  on  an  oral  assignment  to 
one  Mary  Walters  in  extinguishment  of  a 
judgment  she  held  against  Moor.  They  plead- 
ed innocent  purchase  for  value  without  no- 
tice both  as  to  tbemselves  and  Mrs.  Walters. 
Cash  &  Luckel  answered  the  pleading  of  In- 
terveners by  alleging,  among  other  things, 
that  they  owned  one  half  the  claim  upon 
which  the  Jefferson  county  judgment  was  ob- 
tained, and  acquired  the  other  half  for  value 
without  notice  of  either  of  the  alleged  assign- 
ments. It  Is  not  necessary  to  set  out  th« 
pleadings  more  fully.  Tbe  trial,  which  was 
to  tbe  court  without  a  jury,  resulted  in  a 
general  judgment  In  favor  of  Cash  &  Luckel, 
and  tbe  defendants  and  interveners  have  ap- 
pealed. 

The  material  facts  are  undisputed,  and  are 
briefly  as  follows :  Cash  &  Luckel,  a  firm  en- 
gaged In  tbe  real  estate  business,  were  on 

tbe day  of ,  1901,  sued  In  the 

county  court  of  Harris  county  by  Moor  &  Mc- 
Manus, another  real  estate  Arm.  Lovejoy  & 
Malevlnsky,  a  firm  of  lawyers,  represented 
tbe  plaintiffs  therein  for  a  contingent  fee  of 
half  the  judgment;  one-half  tbe  claim  being 
orally  assigned  to  them.  That  suit  resulted 
In  favor  of  the  plaintiffs  therein.  Cash  ft 
I>a<^el  appealed,  and  Joseph  Franklin  and 
Mott  were  sureties  on  the  appeal  bond.  The 
appeal  resulted  In  an  affirmance,  with  judg- 
ment also  against  the  sureties.  The  execu- 
tion which  is  sought  to  be  enjoined  was  is- 
sned  upon  that  Judgment  and  levied  as  al- 
leged. Either  Shortly  before  or  just  aftw  its 
rendition,  Mrs.  Walters  accepted  a  verbal  as- 
signment of  the  remaining  half  in  discharge 
of  a  judgment  she  held  against  Moor.  In 
1902  Cash  ft  Luckel  brought  suit  in  tbe  dis- 
trict court  of  Jefferson  county  against  the 


firm  of  Moor  &  McManus  on  a  dalm  in  tbe 
name  of  Moor,  but  which  they  alleged  was  a 
partnership  liability  against  the  last-named 
firm.  Both  defendants  were  served.  Mc- 
Manus answered,  contesting  the  liability  of 
bis  firm,  and  averring  tbe  claim  to  be  the  in- 
dividual debt  of  Moor.  The  case  was  called 
for  trial  on  the  3d  day  of  May,  1904,  where- 
upon McManus  appeared.  Tbe  plaintiffs 
therein  moved  for  a  continuance,  whereupoa 
McManus  moved  that  the  cause  be  dismissed 
for  want  of  prosecution.  The  plaintiffs  there- 
in then  dismissed  tbe  suit  as  to  McManus, 
and,  renewing  their  application  for  contin- 
uance, tbe  cause  was  continued  as  to  Moor. 
The  order  of  the  court  on  the  dismissal  and 
continuance  Is  as  follows:  "Cash  ft  Luckel 
V.  Moor  &  McManus.  Sd  day  of  May,  A.  D. 
1904.  This  cause,  being  called  for  trial,  de- 
fendant Oeorge  J.  McManus  moved  to  dis- 
miss for  want  of  prosecution,  thereupon  plain- 
tiffs filed  their  motion  to  continue,  and  the 
court,  having  considered  said  motion  for  con- 
tinuance and  the  answer  of  the  defendant 
Oeorge  J.  McManus  thereto,  is  of  the  opinion 
that  said  motion  for  continuance  should  be^ 
and  the  same  is  hereby,  overruled.  Where- 
upon plaintiffs  ask  leave  to  dismiss  as  to  de- 
,fendant  George  J.  McManus,  whereupon  it  is 
ordered  that  tbe  said  George  J.  McManus  be 
dismissed  herefrom,  and  have  and  recover  of 
plaintiffs  B.  M.  Oash  and  L.  G.  Luckel  all  costs 
herein  Incurred,  for  which  let  execution  issue. 
As  to  tbe  defendant  W.  J.  B.  Moor,  this  cause 
is  continued  on  motion  of  plaintiffs."  At  the 
following  term  of  the  court.  Moor  still  falling 
to  appear,  tbe  plaintiffs  Cash  &  Luckel  took 
Judgment  against  Moor  individually  and  the 
firm  of  Moor  &  McManus.  That  judgment 
is  the  one  referred  to  herein  as  tbe  J^erson 
county  judgment,  and  is  In  tbe  terms  follow- 
ing: "Casb  &  Luckel  v.  Moor  ft  McManus. 
No.  8161.  Fall  Term,  November  21,  1904. 
Jefferson  County.  On  this  day  came  on  to  be 
heard  tbe  above-entitled  cause,  and  the  plain- 
tiffs, being  present  In  open  court,  announced 
themselves  ready  for  trial,  but  the  defendant 
Moor  &  McManus,  a  firm  composed  of  W.  J. 
B.  Moor  and  Geo.  McManus,  though  duly  serv- 
ed with  tbe  process  of  this  court,  failed  to 
api)ear,  but  wholly  made  default,  wherefore 
the  court  is  of  tbe  opinion  the  plaintiffs 
ought  to  recover  their  damages  as  prayed, 
and,  upon  inquiry,  the  damages  of  plaintiffs 
are  assessed  at  the  sum  of  $1,100.  It  is  there- 
fore considered  by  tbe  court,  so  ordered,  ad- 
judged, and  decreed  that  plaintiffs  R.  M. 
Casb  and  L.  0.  Luckel,  composing  tbe  firm  of 
Gash  &  Luckel,  do  bave  and  recover  of  and 
from  tbe  firm  and  copartnership  of  Moor  & 
McManus,  composed  of  W.  J.  B.  Moor  and 
George  McManns,  and  of  and  from  tbe  de- 
fendant W.  J.  B.  Moor  individually,  upon 
whom  citation  was  duly  served  as  a  member 
of  said  firm,  tbe  paid  sum  of  $1,100,  wltb  in- 
terest thereon  at  tbe  rate  of  6  per  cent  per 
annvun  from  the  date  of  this  judgment,  to- 
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g<ether  with  all  costs  In  this  behalf  expended ; 
and,  it  appearing  that  at  a  former  term  of 
this  court  this  action  was  dismissed  as 
against  defendant  George  McManus  Individ- 
ually, the  said  dismissal  Is  here  made  final 
In  all  respects,  as  so  previously  entered,  with 
costs  as  to  said  McManus  adjudged  against 
the  plalntlfCs  herein,  and  that  he  have  his 
execution.  It  is  the  further  order  and  judg- 
ment of  the  court  that  plaintiff  and  all  of- 
ficers of  the  court  have  their  execution  for 
the  enforcement  of  this  Judgment."  Moor 
was  then  insolvent,  and  has  been  so  since. 

Under  the  first  assignment  appellants  as- 
sail the  finding  of  the  trial  court  that  the 
Jefferson  county  Judgment  is  a  valid  Judg- 
ment against  the  firm  of  Moor  &  McManus, 
and  enforceable  against  the  firm  assets,  and 
also  make  the  point  that,  because  It  Is  an  In- 
dividual judgment  against  Moor,  It  cannot  be 
offset  against  a  judgment  in  favor  of  the  firm 
of  Moor  &  McManus.  The  appellees  do  not 
contest  the  proposition  that.  If  that  judgment 
establishes  no  liability  against  the  last-nam- 
ed firm,  it  was  improperly  offset  against  a 
Judgment  in  favor  of  the  firm.  The  proposi- 
tion is  established  by  authority.  Albrecht's 
Case,  2  Tex.  166 ;  25  Enc.  of  Law,  523 ;  Ward 
T.  Newell,  87  Tex.  263.  The  appellees  con-, 
tend,  however,  under  the  case  of  Scalfl  &  Co. 
V.  State,  96  Tex.  659,  73  S.  W.  441,  that  the 
dismissal  of  one  partner  did  not  have  the  ef- 
fect to  eliminate  the  firm  from  the  suit  The 
opposing  proposition  is  to  our  minds  clearly 
established  by  the  cases  of  Glasscock  v.  Price, 
92  Tex.  273,  47  S.  W.  965,  and  Frank  v.  Ta- 
tum,  87  Tex.  207,  KJ  S.  W.  409.  In  the  case 
first  cited  It  was  necessary  to  decide  the  ex- 
act point,  and  it  was  there  ruled  that  the  dis- 
missal of  one  partner  rendered  a  judgment 
against  the  firm  an  absolute  nullity.  The 
same  was  ruled  In  effect  In  Frank  v.  Tatum, 
supra,  which  was  cited  with  approv'al  in 
Glasscock's  Case,  supra.  It  is  therefore  un- 
necessary to  enter  Into  the  reason  of  the  rul- 
ing, and  it  would  be  futile  to  assail  it  Scal- 
fl's  Case,  above  cited,  tends  somewhat  to 
cloud  the  question,  but,  after  all,  the  court 
rendering  that  opinion  held  there  was  no 
conflict,  and  rested  the  decision  In  part  upon 
another  ground.  To  the  proper  appraisement 
of  that  case  it  is  necessary  to  bear  In  mind 
that  the  suit  was  really  an  effort  to  hold  the 
sureties  on  a  bond ;  the  principals  being  alleg- 
ed and  shown  to  be  insolvent,  and  the  dismiss- 
ed partner  being  alleged  to  be  a  nonresident 
That  of  Itself  Justified  the  refusal  of  writ  of 
error  by  the  Supreme  Court,  and  this  view 
is  borne  out  by  the  extreme  Improbability 
that  that  tribunal  would,  by  refusing  a  writ 
in  that  case,  have  overruled  the  two  cases 
cited  without  making  their  purpose  dear  by 
a  written  opinion. 

In  the  cause  before  us  there  Is  a  strong 
reason  for  holding  It  to  be  within  the  doc- 
trine of  the  two  cases  we  follow.  The  dis- 
missed  partner  was  served  and   appeared. 


This  is  disclosed  by  the  order  of  dismissal, 
which  is  a  part  of  the  record.  The  Issue  had 
been  made  by  blm  as  to  partnership  liability. 
The  order  of  dismissal  was  absolute  In  its 
terms.  It  was  'referred  to  in  the  final  judg- 
ment That  it  was  referred  to  as  a  modified 
order  dismissing  him  Individually  cannot 
have  the  force  to  modify  Its  terms.  The  or- 
der of  dismissal  was  a  judgment  which  pass- 
ed out  of  the  power  of  the  trial  Judge  at  the 
close  of  the  term,  and  McManus  could  have 
been  brought  back  only  by  new  service.  To 
permit  a  subsequent  modification  of  the  order 
without  service  would  in  effect  allow  a  Judg- 
ment without  servlca  The  cause  was  con- 
tinued only  as  to  Moor.  The  case  against  the 
firm  was  not  carried  over  by  that  order.  la 
our  opinion,  so  far  as  the  Jefferson  county 
judgment  sought  to  bind  the  firm  or  its  as- 
sets, it  was  a  nullity,  and  that  it  was  a  valid 
judgment  only  as  against  Moor  Individually. 

This  conclusion  Is  controlling  upon  this  ap- 
peal, because,  with  the  right  of  offset  out, 
the  other  questions  become  Immaterial.  There 
being  no  controversy  between  the  interveners 
and  defendants,  there  Is  no  reason  for  re* 
manding  the  cause. 

The  judgment  Is  therefore  reversed,  and 
judgment  here  rendered  dlamisslng  the  bilL 

Reversed  and  dismissed- 


McMANUS  et  al.  v.  CASH  &  LUCKEI/. 

(Supreme  Court  of  Texas.    Jan.  8,  190S.    On 

Rehearing,    March    18,    1908.) 

1.  Partnership— AcTioss  Aoainst  Firk  and 
Partners  —  Discontinuance  as  to  Onb 
Partner— Effect. 

An  action  was  brought  against  a  firm  for 
an  alleged  partnership  liability.  A  partner  an- 
swered, and  alleged  that  the  liability  was  the 
individual  liability  of  the  co-partner.  The  part- 
ner opposed  a  continuance  requested  by  plaintiff, 
and,  to  avoid  the  objection,  plaintiff  dismissed 
the  cause  as  'to  him,  and  continued  it  as  to  the 
copartner.  Held,  that  the  dismissal  as  to  the 
partner  was  a  dismissal  as  to  him  in  his  individ- 
ual capacity,  and  as  to  any  liability  as  a  mem- 
ber of  the  firm,  and  a  judgment  against  the  firm 
was  void. 

2.  Judgment  —  Set-Off  —  Assioniixnt  of 
Judombnt^-Effect. 

Where  the  right  to  have  one  judgment  set 
off  against  another  did  not  exist  at  the  time  of 
the  assignment  of  one  of  the  judgments,  the 
right  of  set-off  was  lost  by  the  assignment 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  30,  Judgment,  {  1679.] 

3.  Saue. 

Where  it  is  sought  to  set  off  a  judgment 
against  a  defendant  individually  against  a  judg- 
ment in  his  favor  as  a  member  of  a  partnership, 
the  set-off  will  be  refused  unless  equity  demands 
it  under  the  facts. 

4.  Sake. 

An  attorney  bad  a  contract  with  a  firm  for 
a  half  of  the  judgment  recovered  in  an  action  by 
the  firm.  After  judgment  for  the  firm,  a  half 
of  it  was  assigned  to  the  attorney.  Subsequent- 
ly the  judgment  debtor  recovered  judgment 
against  one  of  the  partners  individually.  It  did 
not  appear  that  the  cause  of  action  on  which 
the  judgment  against  the  partner  was  obtained 
was  in  existence  when  the  attorney  made  his 
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contntet  with  the  flrm,  or  when  the  judpnent  in 
faror  of  the  flnn  was  rendered  or  aasifrned. 
BeU,  that  it  would  be  inequitable  to  allow  the 
Judgment  in  favor  of  the  Judgment  debtor  to  be 
■et  «S  against  the  claim  of  toe  attorney. 

5.  8ai»— AsaiONifENT  or  Judohxnt. 

As  a  rule,  the  assignee  of  a  Judgment  takes 
such  interest  as  the  assignor  has,  and  the  as- 
signment is  subject  to  such  legal  and  equitable 
defenses  as  existed  against  the  Judgment  in  the 
hands  of  the  assignor.  ' 

IBi.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  30,  Judgment,  |  1552.] 

6.  Sau£. 

A  partnership  recovered  Judgment,  and  a 
third  person  accepted  a  verbal  assignment  of  a 
half  intereat  of  a  partner  therein.  The  judg- 
ment debtor  recovered  judgment  against  the 
partner  individually.  Beld,  that  the  Judgment 
debtor  was  entitled  to  have  his  judgment  set  off 
against  the  partner's  interest  In  the  Judgment, 
notwithstanding  the  assignment. 

7.  SAia. 

Where  a  partner  advanced  money  to  procure 
a  Judgment  in  favor  of  the  firm  under  an  agree- 
ment that  he  should  be  reimbursed  therefor,  the 
money  advanced  was  a  partnership  liability,  and 
the  copartner's  interest  in  the  judgment  was 
only  what  was  left  after  the  partner  had  receiv- 
ed out  of  its  proceeds  the  sum  advanced  by  him, 
and  the  partner  was  entitled  to  be  reimbursed 
for  his  advancements  before  any  part  of  the 
judgment  was  subject  to  any  offset  by  reason  of 
the  judgment  debtor  obtaining  a  judgment 
against  the  copartner. 

On  Motion  for  Rehearing. 

8.  Appeaz.  —  CERTrciED  QuESTioiiB  raoK 
Coum  or  Oivii.  Appkaia— Jubibdiotion  or 
SuPBEMK  CotrKT— SooFK  or  Rkvikw. 

The  Supreme  Court,  on  certified  questions, 
is  strictly  confined  to  the  facts  as  certified :  the 
statute  not  authorizing  the  sending  up  of  the 
record. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
▼01.  3,  Appeal  and  EIrror,  t  3447.] 

Certified  Qnestions  from  Court  of  Civil 
Appeals  of  First  Supreme  Judicial  District 

Action  by  Cash  &  Luckel  against  George 
J.  McManuB  and  others.  There  was  a  Judg- 
ment for  plaintiffs,  which  on  defendants'  ap- 
peal was  reversed,  and  the  Court  of  Civil 
Appeals  certified  questions  to  the  Supreme 
Court.    QuestlonB  answered. 

-  Norman  O.  Elttrell,  Jr.,  and  R.  W.  Frank- 
lin, tor  appellants.  B.  F.  Louis,  for  appel- 
lees. 


GAINES,  0.  J.  This  Is  a  certified  question 
from  the  Court  of  Civil  Appeals  for  the 
First  District  Tbe  statement  and  questions 
are  as  follows: 

"In  tbe  above-styled  cause,  wblcb  is  pend- 
ing in  this  court  on  appeal  from  tbe  county 
court  of  Harris  county,  we  deem  it  proper 
to  certify  Cor  yonr  decision  the  questions 
hereinafter  ptopoandied  which  arise  upon  tbe 
following  statement  of  the  pleadings  and  evi- 
dence, and  the  decision  of  which  Is  material 
in  tbe  disposition  of  this  appeal:  The  firm 
of  Cash  ft  Luckel  filed  this  suit  on  January 
25,  1906,  against  the  sheriff  of  Galveston 
coiuty  and  W.  J.  6.  Moor  and  George  Mc- 
ManuB  to  enjoin  tbe  sale  of  certain  property 
belonging    to    Joseph    Franklin,    which    tbe 
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sheriff  had  levied  on  under  an  execution  Is- 
sued on  a  Judgment  of  tbe  county  court  ot 
Harris  county  in  favor  of  tbe  firm  of  Moor 
&  McManus  against  Cash  &  Luckel.  The 
property  of  Franklin  was  levied  on  because  he 
was  one  of  the  sureties  on  tbe  appeal  bond 
In  that  cause.  Tbe  plaintiffs.  Cash  &  Luckel 
alleged  tbe  insolvency  of  Moor  &  McManus, 
and  prayed  to  be  permitted  to  offset  against 
the  Judgment  enjoined  a  Judgment  in  plain- 
tiffs' favor  against  Moor  &  McManus  which 
they  had  procured  In  Jefferson  county.  The 
Judgment  enjoined  will  be  referred  to  as  tbe 
'Harris  county  Judgment,'  and  the  one  sought 
to  be  offset  as  the  'Jefferson  county  Judg- 
ment' Moor  answered  by  general  denial. 
McManus  answered  by  general  denial,  and 
pleaded  under  oath  that  tbe  firm  of  Moor  & 
McManus  was  dissolved  in  1902,  and  that 
tbe  Jefferson  county  judgment,  in  so  far 
as  it  sought  to  bind  either  bim  or  tbe  firm 
assets,  was  void  on  the  face  of  the  record; 
that  the  claim  upon  which  it  was  based  was 
an  individual  claim  against  Moor;  further, 
that  one-half  the  Harris  county  Judgment 
bad  been  assigned  to  Lovejoy  &  Malevlnsky 
for  their  services  In  obtaining  the  judgment ; 
further,  that  he,  McManus,  had  expended 
1175  as  proper  expenses  In  procuring  the 
Harris  county  Judgment,  which  sum  was  a 
partnership  liability  and  a  prior  claim  upon 
tbe  last-named  Judgment  as  partnership 
funds,  and  that  It  was  agreed  between  him 
and  Moor  that  he  should  be  reimbursed  for 
such  expenditures  out  of  the  proceeds  of  said 
Judgment  Lovejoy  &  Malevlnsky  intervened, 
setting  up  their  claim  to  a  half  Interest  for 
the  reason  above  stated,  and  claimed  tbe 
balance  of  the  judgment  on  an  oral  assign- 
ment to  one  Mary  Walters  In  extinguishment 
of  a  Judgment  she  beld  against  Moor.  They 
pleaded  Innocent  purchase  for  value  without 
notice  both  as  to  themselves  and  Mrs.  Wal- 
ters. Cash  &  Luckel  answered  the  pleading 
of  interveners  by  alleging,  among  other  things, 
that  they  owned  one  lialf  the  claim  upon 
which  the  Jefferson  county  judgment  was 
obtained,  and  acquired  the  other  half  for 
value  without  notice  of  either  of  the  alleged 
assignments.  The  trial,  wblcb  was  to  tbe 
court  without  a  Jury,  resulted  in  a  general 
Judgment  In  favor  of  Cash  &  Luckel,  and  tlte 
defendants  and  Interveners  have  appealed. 

"The  material  facts  are  undisputed,  and  are 
briefly  as  follows:  Cash  &  LuCkel,  a  firm  en- 
gaged In  tbe  real  estate  business,  were  on 

tbe day  of  ,  lOOl,  sued  In  the 

county  court  of  Harris  county  by  Moor  ft 
McManus,  another  real  estate  firm.  Lovejoy 
&  Malevlnsky,  a  flrm  of  lawyers,  represented 
tbe  plaintiffs  therein  for  a  contingent  fee  of 
half  tbe  Judgment;  one-half  the  claim  beln^ 
orally  assigned  to  them.  That  suit  resulted 
In  favor  of  the  plaintiffs  therein.  Cash  & 
Luckel  appealed,  and  Joseph  Franklin  and 
Mott  were  sureties  on  the  appeal  bond.  The 
appeal  resulted  in  an  affirmance  with  Judg- 
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ment  also  against  the  snretlea.  The  execn- 
tioa  which  hi  aonsbt  to  be  enjoined  was  Is- 
sued npon  tbat  judgment  and  levied  as  alleg- 
ed. After  its  rendition,  Mrs.  Walters  accept- 
ed a  verbal  assignment  of  the  remaining  half 
of  Moor's  interest  in  this  judgment  in  dis- 
charge of  a  Judgment  she  held  against  him. 
In  1902  Cash  &  Luckel  brought  suit  in  the 
district  court  of  Jefferson  county  against  the 
firm  of  Moor  A  McManus  on  a  claim  in  the 
name  of  Moor,  but  wlUch  they  alleged  was  a 
partnership  liability  against  the  last-named 
firm.  Both  defendants  were  served.  McMan- 
us answered,  contesting  the  liability  of  his 
firm,  and  averring  the  claim  to  be  the  in- 
dividual debt  of  Moor.  The  case  was  called 
for  trial  on  the  3d  day  of  May,  1904,  where- 
upon McManus  appeared.  The  plaintiffs 
therein  moved  for  a  continuance,  whereup- 
on McManus  moved  that  the  cause  be  dis- 
missed for  want  of  prosecution.  The  plain- 
tiffs therein  then  dismissed  the  suit  as  to 
McManus,  and,  renewing  their  application  for 
continuance,  the  cause  was  continued  as  to 
Moor.  The  order  of  the  court  on  the  dis- 
missal and  continuance  Is  as  follows:  'Cash 
&  Luckel  r.  Moor  &  McManus.  3d  day  of 
May,  A.  D.  1904.  This  cause  being  called  for 
trial,  defendant  George  J.  McManus  moved 
to  dismiss  for  want  of  prosecution,  thereupon 
plaintiffs  filed  their  motion  to  continue,  and 
the  court,  having  considered  said  motion  for 
continuance  and  the  answer  of  the  defend- 
ant George  J.  McManus  thereto.  Is  of  the 
opinion  that  said  motion  for  continuance 
should  be,  and  the  same  is  hereby,  overruled. 
Whereupon  plaintiffs  ask  leave  to  dismiss 
as  to  defendant  George  J.  McManus,  where- 
upon it  is  ordered  that  the  said  George  J. 
McManus  be  dismissed  herefrom,  and  have 
and  recover  of  plaintiffs  E.  M.  Cash  and  Ia 
C.  Luckel  all  costs  herein  incurred,  for  which 
let  execution  issue.  As  to  the  defendant  W. 
J.  B.  Moor,  this  cause  is  continued  on  motion 
of  plaintiffs.'  At  the  following  term  of  the 
court,  Moor  gtiU  falling  to  appear,  the  plain- 
tiffs Cash  &  Luckel  took  Judgment  against 
Moor  individually  and  the  firm  of  Moor  & 
McManus.  That  Judgment  is  the  one  re- 
ferred to  herein  as  the  Jefferson  county  Judg- 
ment, and  is  in  the  terms  following:  'Cash 
&  Luckel  T.  Moor  &  McManus.  No.  3,161. 
Fall  Term,  November  21,  1904.  Jefferson 
County.  On  this  day  came  on  to  be  heard 
the  above-entitled  cause,  and  the  plaintiffs, 
being  present  in  open  court,  announced  them- 
selves ready  for  trial,  but  the  defendant  Moor 
&  McManus,  a  firm  composed  of  W.  J.  B. 
Moor  and  Geo.  McManus,  though  duly  served 
with  the  process  of  this  court,  failed  to  ap- 
pear, but  wholly  made  default,  wherefore 
the  court  Is  of  the  opinion  the  plaintiffs  ought 
to  recover  their  damages  as  prayed,  and  upon 
inquiry  the  damages  of  plaintiffs  assessed  at 
the  sum  of  $1,100.  It  is  therefore  considered 
by  the  court,  so  ordered,  adjudged,  and  de- 
creed, tbat  plaintiffs,  R.  M.  Cash  and  L.  0. 


Luckel,  composing  the  firm  of  Cash  &  Luckel, 
do  have  and  recover  of  and  from  the  Arm 
and  copartnership  of  Moor  &  McManus,  com- 
posed of  W.  J.  B.  Moor  and  George  McManus, 
and  of  and  from  the  defendant  W.  J.  B.  Moor 
individually,  upon  whom  citation  was  duly 
served  as  a  member  of  said  firm,  the  said 
sum  of  $1,100,  with  interest  thereon  at  the 
rate  of  6  per  cent  per  annum  from  the  date 
I  of  this  Judgment,  together  with  all  costs  in 
I  this  behalf  expended :  and.  It  appearing  that 
'  at  a  former  term  of  tlUs  court  tills  action 
'  was  dismissed  as  against  defendant  George 
i  McManus  individually,  the  said  dismissal  Is 
here  made  final  in  all  respects,  as  so  pre- 
viously entered,  with  costs  as  to  said  Mc- 
Manus adjudged  against  the  plaintiffs  here- 
in, and  that  he  have  his  execution.  It  is 
the  further  order  and  judgment  of  the  court 
that  plaintiffs  and  all  officers  of  the  court 
have  their  execution  for  the  enforcement  of 
this  judgment'  Moor  was  then  insolvent 
and  has  been  so  ever  since.  The  cause  of 
action  upon  which  the  Jefferson  county  judg- 
ment was  rendered  accrued  prior  to  the  trans- 
fer by  Moor  to  Mrs.  Walters  of  bis  interest 
in  the  Harris  county  Judgment,  and  appellees 
had  no  notice  of  said  transfer  until  after 
this  suit  was  brought  None  of  appellants 
had  any  notice  of  any  claim  by  appellees 
against  '^oor,  or  the  firm  of  Moor  &  Mc- 
Manus, at  the  time  they  acquired  their  re- 
spective interests  In  the  Harris  county  judg- 
ment In  an  opinion  rendered  at  the  last 
term  of  this  court  (106  S.  W.  798)  we  held 
tbat  the  Jefferson  county  Judgment  was  void 
as  against  the  firm  of  Moor  &  McManus,  and 
therefore  could  not  be  offset  against  the  judg- 
ment sought  to  be  enjoined  which  was  one 
in  favor  of  said  firm.  Appellees  have  filed 
a  motion  for  rehearing,  and,  in  view  of  the 
cloud  cast  upon  our  holding  by  the  decision 
in  the  case  of  Scalfl  &  Co.  v.  State,  96  Tex. 
659,  73  S.  W.  441,  from  which  a  writ  of  er- 
ror was  denied,  we  have  concluded  that  the 
question  should  be  certified. 

"Upon  the  foregoing  statement  we  respect- 
fully certify  the  following  questions: 

"First  Is  the  Jefferson  county  judgment 
referred  to  In  the  above  statement,  void  as 
a  judgment  against  the  firm  of  Moor  &  Mc- 
Manus? 

"Second.  If  the  said  judgment  is  a  valid 
judgment  against  the  firm  of  Moor  ft  Mc- 
Manus, can  appellees  offset  It  against  the  in- 
terest of  the  interveners  in  the  Harris  coun- 
ty judgment? 

"Third.  Can  the  Jefferson  county  judg- 
ment against  Moor  Individually  be  set  off 
against  Interveners'  interest  In  the  Harris 
county  judgment  transferred  to  them  by 
Moor,  or  against  defendant  McManus'  claim 
for  reimbursement  for  the  amount  expend- 
ed by  him  in  procuring  said  judgment T' 

We  think  the  first  question  certified  la 
answered  by  the  decision  of  Glasscock  v. 
Price.  92  Tex.   271,  47  S.   W.  965,   and   in 
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Frank  t.  Tatnm,  8T  Tex.  204,  25  S.  W.  409. 
In  the  former  case  it  1b  held  tbat,  "wbere 
suit  Is  dlBmlssed  as  to  one  member  of  the 
firm  and  personal  Judgment  rendered  against 
the  others,  a  judgment  against  the  partner- 
ship property  also  Is  of  no  effect."  In  tbat 
case  Lyles  was  sued  as  a  member  of  a  part- 
nership In  connection  with  the  other  parties, 
and  upon  hearing  the  suit  was  dismissed  as 
to  Lyles  "Individually,"  and  judgment  was 
rendered  against  the  firm.  In  the  opinion 
the  court  say:  "We  are  of  opinion  that  the 
Court  of  Civil  Appeals  were  correct  In  hold- 
ing that  the  judgment  shows  on  Its  face  that 
R.  Lyles  was  one  of  the  partners  In  each 
of  said  firms.  We  are  also  of  opinion  that 
they  were  In  error  In  treating  the  attempted 
juc^ment  against  'M.  P.  Kelley  &  Co.  and 
M.  P.  Kelley  and  Associates'  as  having  any 
force  or  effect  In  law."  The  effect  of  the 
judgment  Is  to  hold  that,  Lyles  having  been 
made  a  party  to  the  suit  as  a  member  of  the 
defendant  firm,  a  dismissal  as  to  him,  though 
recited  to  be  as  to  him  In  his  individual 
capacity,  Is  a  dismissal  as  to  him  as  a  part- 
ner of  the  firm,  and  tbat  thereafter  the 
court  Is  without  jurisdiction  to  render  judg- 
ment against  him  either  In  his  Individual  or 
his  partnership  capacity.  In  Frank  v.  Ta- 
tum  the  same-  doctrine  Is  announced,  and 
there  the  court  say:  "When  the  suit  was 
dismissed  as  to  all  the  members  of  that  Arm 
except  A.  B.  Frank,  the  court  had  no  further 
authority  to  enter  judgment  against  the 
partnership  or  Its  property,  and  there  re- 
mained no  Issue  between  plaintiff  and  that 
firm  which  the  court  could  adjudicate  under 
the  pleadings."  Nor  do  we  find  anything  in 
the  decision  In  the  case  of  Scalfl  v.  State, 
90  Tex.  6R9,  78  S.  W.  441,  which  was  by  the 
Court  of  Civil  Appeals  and  in  which  a  writ 
of  error  was  refused  in  conflict  with  these 
cases.  The  opinion  of  Chief  Justice  Conner 
points  out  the  distinction  between  that  case 
and  those  of  Frank  v.  Tatum  and  Glasscock 
V.  Price,  supra.  In  the  present  case  In  the 
.Tefferson  county  suit  McManus  bad  appeared 
and  answered,  and  denying  that  the  cause  of 
action  In  the  case  was  that  of  the  partner- 
ship of  which  he  was  a  member,  and  alleg- 
ing that  It  was  tbat  of  Moor  in  his  individual 
capacity.  The  parties  all  being  present  in 
court,  the  plaintiff  sought  a  continuance, 
which  defendant  McManus  opposed.  In  or- 
der to  get  rid  of  his  objection,  the  plaintiff 
dismissed  as  to  him,  and  had  the  cause  con- 
tinued as  to  Moor.  It  is  very  clear  that  no 
judgmoit  could  be  taken  against  him  In- 
dividually after  the  cause  had  been  dismiss- 
ed as  to  him.  Could  It  be  taken  against  him 
as  a  partner  of  the  alleged  firm?  We  think 
not  The  dismissal  as  to  him  it  seems  to  us 
was  a  dismissal  as  to  him  in  his  IndlTidual 
capacity,  but  also  a  dismissal  as  to  any  sup- 
posed liability  on  bis  part  as  a  member  of 
the  alleged  firm.  He  was  longer  in  court, 
and  any  judgment  against  him  In  any  ca- 
pacity was  in  effect  a  judgment  without  serv- 
ice, and  was  therefore  void. 


The  hypothesis  upon  which  the  second 
question  is  predicated  not  having  arisen,  that 
question  requires  no  answer. 

The  right  of  a  judgment  creditor  to  set  off 
his  judgment  against  a  previous  judgment 
by  his  judgment  debtor  against  him  is  a  mat- 
ter that  has  given  rise  to  a  variety  and  some 
contrariety  of  opinion.  A  text-writer  says: 
"As  a  deduction  from  the  rule  that  the  as- 
signee of  a  judgment  takes  it  subject  to  all 
the  equities  subsisting  between  the  original 
parties,  many  of  the  cases  sustain  the  doc- 
trine that  one  judgment  may  be  set  off 
against  another,  although  one  of  the  judg- 
ments has  been  assigned  to  a  third  person 
for  a  valuable  consideration  and  without  no- 
tice of  the  existence  of  the  other  judgment, 
provided  the  right  of  aet-off  existed  at  the 
time  of  the  assignment"  2  Black  on  Judg- 
ments, f  964.  It  seems  to  us  that  the  rule 
so  announced  is  an  equitable  one,  and  that 
the  corollary  is  sound  that,  if  the  right  of 
set-off  did  not  exist  at  the  time  of  the  assign- 
ment, the  right  Is  lost  by  the  transfer.  The 
statement  in  the  certificate  is  not  definite 
upon  certain  points.  We  Infer,  though,  it  Is 
not  definitely  so  stated  that  the  Harris  coun- 
ty judgment  was  rendered  before  the  Judg- 
ment was  reversed  In  Jefferson  county.  It 
Is  stated  that,  when  the  transfer  to  Mrs. 
Walters  was  made,  the  cause  of  action  upon 
which  the  Jefferson  county  Judgment  was 
rendered  was  in  existence.  There  Is  no  such 
statement  as  to  transfer  to  Lovejoy  &  Male- 
vlnsky.  Therefore  we  will  assume  that  their 
right  attached  before  the  cause  of  action 
upon  which  the  Judgment  against  Moor  was 
rendered  arose. 

We  will  first  dispose  of  the  claim  of  Love- 
joy  &  MalevluEdiy.  In  Wright  v.  Treadwell, 
14  Tex.  26S,  Chief  Justice  Hemphill,  In  de- 
ciding a  similar  question,  merely  says:  "The 
rights  .of  the  attorneys  under  the  assignment 
were  subordinate  to  those  of  the  appellee, 
and  cannot  control  bis  superior  equity  to 
have  the  set-off  as  demanded."  But  it  ap- 
pears In  that  case  that  the  judgment  which 
was  claimed  as  a  set-off  was  in  existence 
when  the  other  judgment  was  rendered. 
Now,  it  is  to  be  borne  In  mind  tbat  in  a  case 
of  this  character,  where  it  la  sought  to  set 
off  a  judgment  against  a  defendant  in  his 
individual  character  against  a  judgment  in 
bis  favor  as  a  member  of  a  partnership, '  it 
can  only  be  done  in  the  exercise  of  the 
equitable  powers  of  the  court,  and,  unless 
equity  demands  it  under  the  facts,  the  re- 
lief will  be  refused.  Lovejoy  &  Malevlnsky 
had  a  contract  for  one-half  of  the  recovery 
In  the  case  of  Cash  ft  Luckel  v.  Moor  &  Mc- 
Manus, and  hence  In  equity  owned  one-half 
of  the  judgment  upon  Its  rendition,  and  that 
half  was  afterwards  assigned  to  them.  It 
not  appearing  that  the  cause  of  action  upon 
which  the  judgment  against  Moor  was  ren- 
dered was  In  existence  when  Lovejoy  &  Male- 
vlnsky made  their  contract  for  one-half  of 
the  recovery  or  when  the  judgment  against 
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Cash  &  Luckel  was  rendered  or  assigned,  we 
think  It  would  be  Inequitable  to  allow  the 
latter  Judgment  to  be  set  off  against  their 
claim. 

But  the  case  of  Mrs.  Walters  is  different 
If  Ute  one-half  of  the  judgment  in  favor  of 
Moor  &  McManns  had  not  been  assigned  to 
her,  the  Judgment  against  Moor  could  equi- 
tably have  been  set  off  against  his  interest 
in  the  former  Judgment.  As  a  rule,  the  as- 
signee of  a  Judgment  takes  Just  such  Inter- 
est as  the  assignor  has.  It  is  subject  to 
such  defenses  legal  and  equitable  as  existed 
against  It  In  the  hands  of  the  assignor.  It 
follows,  as  we  think,  that  such  interest  in 
the  Judgment  in  favor  of  Moor  &  McManus 
against  Cash  &  Luckel  was  subject  to  be  set 
off  by  the  half  of  the  judgment  of  the  former 
against  Moor  assigned  to  Mrs.  Walters. 

Third.  Moor's  Interest  in  the  judgment  of 
Moor  &  McManus  against  Cash  &  Luckel 
was  only  what  was  left  after  the  settlement 
of  the  partnership  debts.  McManus  having 
advanced  money  to  procure  it,  under  an 
agreement  that  he  should  be  reimbursed 
therefor,  it  was  clearly  a  partnership  lia- 
bility; and  Moor's  interest  in  the  Judgment 
was  only  what  was  left  after  McManus  had 
received  out  of  its  proceeds  the  sums  ad- 
vanced by  him.  It  follows,  we  think,  that 
McManus  was  entitled  to  be  reimbursed  for 
his  expenditures  before  any  part  of  the  judg- 
ment was  subject  to  any  offset  by  reason  of 
the  Judgment  against  Moor. 

On  Rehearing. 

There  are  two  motions  for  a  rehearing  in 
this  case — one  by  the  appellants  and  the 
other  by  the  appellees.  In  the  motion  of 
appellants  it  is  attempted  to  be  shown  that 
we  were  mistaken  in  inferring  from  the 
certificate  "that  the  assignment,  to  inter- 
veners was  made  prior  to  the  accrual  of  the 
cause  of  action  upon  which  the  Judgment  of 
the  appellees,  styled  the  'Jefferson  county 
judgment,'  accrued."  To  sustain  this  propo- 
sition, they  quote  from  the  findings  of  fact 
by  the  trial  judge  as  shown  by  the  transcript 
If  we  were  at  liberty  to  look  to  the  tran- 
script we  should  have  to  concede  the  cor- 
rectness of  the  contention;  but  such  is  not 
the  case.  In  the  ordinary  certified  question 
the  statute  does  not  authorize  the  record  to 
be  sent  up,  and  we  are  strictly  confined  to 
the  facts  as  certified.  But  since  under  Uie 
circumstances  our  opinion  may  be  mislead- 
ing, and  since  there  is  another  view  of  the 
question  which  leads  to  the  same  answer  to 
it  we  deem  it  proper  to  enlarge  our  former 
opinion  and  to  state  the  additional  ground 
for  our  conclusion. 

We  think  that  the  doctrine  announced  In 
reference  to  the  claim  of  McManus  in  an- 
swer to  the  third  question  is  applicable  to 
the  question  as  to  Lovejoy  and  Malevinsky. 
The  claim  for  legal  services  that  were  to 
be  rendered  by  the  latter  to  Moor  ft  Mc- 
Manus  would   liave  constituted  a   partner- 


ship debt  against  that  firm,  and  one-half  of 
the  Judgment  was  assigned  to  them  in  satis- 
faction of  the  indebtedness.  Now,  to  permit 
a  debt  against  one  member  of  the  firm  to 
t>e  set  off  against  a  claim  arising  out  of  the 
partnership  Indebtedness  would  be  to  give 
precedence  to  an  Individual  debt  over  the 
partnership  debts,  whereas  the  rule  in  equity 
is  that  the  partnership  debts  must  l>e  sat- 
isfied before  a  creditor  of  one  of  the  part- 
ners can  claim  any  part  of  the  assets  of  the 
firm.  Converse  ft  Co.  v.  McKee,  14  Tex.  20. 
Again,  the  author  from  whom  we  have  quot- 
ed in  our  former  opinion  lays  down  the 
doctrine  in  the  same  paragraph:  "Most  of 
the  cases  seem  to  agree  in  the  rule  that 
where  a  judgment  recovered  by  the  plain- 
tiff has  t>een  assigned  to  his  attorney  in 
good  faith  in  payment  for  his  services  in  the 
action,  the  court  should  refuse  to  set  off 
against  such  judgment  a  Judgment  recovered 
by  defendant  against  plaintiff  prior  to  tbe 
assignment,  but  of  which  the  attorney  had 
then  no  notice."  2  Black  on  Jndg.  p.  1412. 
This  doctrine  Is  not  strictly  in  accord  with 
wtiat  was  said  in  Wright  t.  Treadwell,  14 
Tex.  255,  as  quoted  in  our  former  opinion. 
But  in  that  case  there  were  no  partnership 
complications.  There  Treadwell  recovered  a 
judgment  against  Wright  and  Wright  after- 
wards recovered  a  Judgment  against  him. 
The  respective  causes  of  action  grew  out  of 
the  same  transaction.  Presumably  the  at- 
tomeys  of  Wright  had  notice  of  Treadwell's 
Judgment  when  they  undertook  the  suit 
That  is  a  very  different  case  from  this.  We 
still  answer,  as  before,  that  in  our  opinion 
the  Judgment  against  Moor  cannot  be  ofEset 
against  the  claim  of  LoveJoy  &  Malevinsky. 
As  to  the  motion  of  the  appellees,  we  de- 
sire only  to  remark  ttiat  this  case  for  hold- 
ing the  judgment  a  nullity  as  against  Mc- 
Manus, either  as  an  individual  or  as  a  part- 
ner, Is  stronger  than  either  the  case  of  Olasth 
cock  V.  Price,  92  Tex.  271,  47  S.  W.  963,  or 
Frank  t.  Tatum,  87  Tex.  204,  25  S.  W.  409, 
cited  in  the  former  opinion.  In  those  cases 
the  partner  was  simply  not  served.  In  the 
present  case  McManus  was  served,  answered, 
and  denied  liability  as  a  partner.  In  order 
to  continue  their  case,  the  plaintiffs  dis- 
missed as  to  him,  thereby  saying  "We  will  no 
further  prosecute  this  suit  for  judgment 
against  McManus  either  as  an  Individual  or 
as  a  partner."  Clearly  we  think  the  Judgmoit 
against  him  as  a  partner  was  void. 


TEXAS  ft  N.  O.  R.  CO.  ▼.  SCARBOROUGH 

et  al. 

(Supreme  Court  of  Texas.    March  18, 19080 

1.  New  Trial— Gboundb—Newlt  Dibcovkb- 
KD  Evidence — Diligence. 

In  order  to  obtain  a  new  trial  for  newly 
discovered  evidence,  it  mast  appear  by  the  mo- 
tion that  diligence  to  procure  the  testimony  has 
been  used :  that  it  oould  not  be  obtained  in 
time  for  the  trial;    that  the  evidence  ia  not 
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muely  cnsmlatiTe ;   and  that  on  a  new  trial  it 
woalo  probably  change  the  result 

SEd.  Note.— For  cases  in  point,  see  Cent  DIr. 
.  87,  New  Trial,  H  210,  211.] 

8.  Appkai/— PBEBmtPTiONS— Deniai,  of  Nbw 

Tbial. 

All  presumptions  most  be  indulged  in  fa- 
TOT  of  the  trial  court's  ruling  on  a  motion  for 
a  new  trial. 

[Ed.  Note.— For  caset  in  point  see  Cent  Dig. 
Tol.  8,  Appeal  and  Error,  Sl  3860-386S.] 

8.  New  Tbial— Aiiended  Motion. 

Where  defendant's  amended  motion  for  a 
new  trial  for  newly  discovered  evidence  was  not 
filed  nntil  the  day  on  which  the  term  of  court 
expired  by  limitation  of  law,  though  defend- 
ant's agents  were  apprised  of  what  the  evidence 
would  be  a  few  days  after  the  trial  which  ended 
ten  days  before  the  motion  was  filed,  th^  mo- 
tion was  properly  overruled  as  filed  too  late. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  87,  New  Trial,  {  23a] 

Error  from  Court  of  Civil  Appeals  of 
I\>nrtta  Supreme  Judicial  District. 

Action  by  Mrs.  R.  A.  Scarborough  and  oth- 
ers against  the  Texas  &  New  Orleans  Rail- 
road Company.  There  was  a  judgment  of 
the  Court  of  Civil  Appeals  afBrmlng  a  Judg- 
ment for  plaintiffs  (see  104  S.  W.  406),  and 
defendant  brings  error.    AfBrmed. 

Baker,  Botts,  Parker  &  Garwood  and  J.  S. 
McBacbln,  for  plaintiff  in  error.  Smith, 
Crawford  &  Sonfleld  and  Lovejoy  ft  Parker, 
for  defendants  in  error. 

GAINES,  0.  J.  When  we  granted  the  writ 
of  error  iq  this  case,  we  were  of  the  opinion 
that  all  tbe  asslgjiments  of  error  were  cor- 
rectly overruled  by  the  Court  of  Civil  Ap- 
peals, save  those  which  complained  of  the 
oonrt's  action  in  overruling  the  motion  for  a 
new  trial.  We  are  still  of  that  opinion,  and 
therefore  deem  it  unnecessary  to  discuss  any 
of  the  asslgmnents  except  those  last  men- 
tioned. 

It  is  claimed  that  a  new  trial  should  have 
been  granted  on  the  ground  of  newly  dis- 
covered evidence  as  set  up  by  plaintiff  in 
error's  amended  motion  for  a  new  trial.  The 
verdict  was  returned  and  the  judgment  en- 
tered on  the  16tb  day  of  May,  1906,  and  the 
amended  motion  for  a  new  trial  was  filed 
on  the  26th  day  of  the  same  month,  which 
was  the  last  day  of  the  term  as  fixed  by  law. 
ls.yn  1903,  p.  ^  a  7,  f  2.  Now,  in  order  to 
obtain  a  new  trial  on  the  ground  of  newly 
discovered  evidence.  It  must  appear  by  the 
motion  that  diligence  to  procure  the  testi- 
mony has  been  used,  and  that  it  could  not 
be  obtained  in  time  for  the  trial,  that  the  evi- 
dence is  not  merely  cumulative,  and  that 
upon  a  new  trial  it  would  probably  change 
the  result  It  seems  to  us  that  the  showing 
as  to  diligence  to  discover  the  testimony  be- 
fore the  trial  was  suflQcient  The  affidavits 
of  Jasse  show  that  he  would  testify  that  he 
saw  the  accident  that  resulted  in  the  death 
of  Scarborough,  and  that  there  was  no  one 
standing  in  a  place  of  danger  when  the  ac- 
cident occurred.  This  Is  so  variant  to  the 
testimony  of  a  cloud  of  witnesses  who  gave 


testimony  as  to  suggest  that  he  was  testify- 
ing as  to  a  different  transaction.  The  wit- 
nesses upon  the  trial  who  gave  evidence  as 
to  the  man  being  in  danger  testified  to  the 
facts  in  such  detail  as  to  show  that  they 
spoke  the  truth  or  willfully  testified  falsely. 
They  could  not  have  been  mistaken  as  to  the 
main  facts.  The  one  fact  about  which  the 
proposed  witness  Is  "very  positive"  is  that 
the  deceased  was  not  struck  by  the  swinging 
door  of  the  car.  It  was  testified  to  by  the 
defendant's  own  witness  Abbott  "that  the 
car  caught  and  rolled  him  some;  but  that 
the  door  stuck  out  about  that  much  further 
than  the  car,  about  an  Inch  and  a  half  or 
two  inches,  and  that  the  door  Is  what  mashed 
him."  The  proposed  testimony  is  to  the  ef- 
fect that  he  did  not  hear  Scarborough  halloo 
to  any  one,  and  did  not  see  any  person  In 
danger  near  the  track.  Of  course.  If  he  was 
in  a  position  to  see  and  hear,  and  he  did  not 
see  or  hear,  that  is  a  strong  circumstance  to 
show  that  the  fact  not  seen  or  heard  did  not 
exist  But  there  is  always  room  for  the  con- 
clusion that  he  may  not  have  seen  or  heard, 
though  the  facts  did  exist  Especially  is  this 
the  case  where  it  appears  that  the  transac- 
tion was  of  short  duration,  and  nothing  is 
shown  calculated  to  have  called  the  witness' 
attention  to  the  circumstancea  It  may, 
therefore,  be  seriously  doubted  whether  it 
could  be  said  that  the  proposed  testimony 
would  have  led  to  a  different  result  upon  an- 
other trial. 

The  same  may  be  said  as  to  the  proposed 
testimony  of  Magadleu.  But,  in  reference  to 
the  newly  discovered  evidence  of  thie  latter, 
the  plaintiff  In  error  is  in  a  worse  attitude. 
It  is  to  be  remembered  that  Magadleu's  affi- 
davit Is  not  taken.  We  have  merely  the  af- 
fidavit of  two  witnesses  as  to  what  his  tes- 
timony would  be,  with  a  reason  given  proba- 
bly sufficient  why  his  affidavit  was  not  taken. 
But  we  know  of  no  rule  of  practice  that 
would  have  precluded  the  plaintiff  In  error 
from  summoning  him  as  a  witness  on  the  mo- 
tion for  a  rehearing,  and  forcing  him  to  state 
upon  the  stand  what  be  knew  about  the  case. 
Should  not  this  have  been  done? 

But  there  Is  still  another  consideration. 
We  have  seen  that  the  amended  motion  in 
which  the  newly  discovered  evidence  was  set 
up  was  not  filed  until  the  26th  day  of  May, 
1906,  and  that  the  term  of  the  court  expired 
by  limitation  of  law  at  12  o'clock  p.  m.  of 
that  day.  The  agents  of  the  plaintiff  In  error 
were  apprised  of  wbat  their  evidence  should 
be  a  very  few  days  after  the  trial,  which  end- 
ed on  the  16th  day  of  the  month — 10  days 
before  the  amended  motion  was  filed.  At 
what  hour  the  motion  was  filed  the  record 
does  not  disclose.  Now,  we  think  the  amend- 
ment should  have  been  filed  as  soon  as  prac- 
ticable after  the  evidence  was  discovered,  so 
as  to  give  defendants  in  error  an  opportunity 
to  inquire  Into  the  facts  and  to  file  counter 
affidavits  questioning,  not  only  the  diligence, 
but  also  the  accuracy,  of  the  proposed  testl- 
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niony  tor  which  the  ne\r  trial  Is  asked.  This 
Is  especially  true  as  to  Magadleu ;  for,  if  the 
defendants  in  error  had  had  the  opportinilty 
to  confer  with  Magadieu,  they  could  possibly 
hare  obtained  from  him  an  affidavit  impeach- 
ing the  accuracy  of  the  statements  contained 
in  the  affldayits  of  plaintiff  in  error's  affiants 
with  respect  to  him. 

Now,  let  us  suppose  that  the  amended  mo- 
tion for  a  new  trial  had  been  filed  but  a 
short  time  before  the  court  adjourned,  and 
before  it  would  have  adjourned  by  operation 
of  law;  would  not  the  court  have  been  justi- 
fled  in  overruling  it,  because  it  afforded  the 
counsel  for  the  other  side  no  opportunity  to 
meet  it?  We  think  an  affirmative  answer 
should  be  glvea  to  the  question.  There  is 
nothing  in  the  order  overruling  the  motion  to 
show  upon  what  ground  the  court  acted.  Now, 
all  presumptions  must  be  indulged  In  favor  of 
the  court's  ruling.  We  think,  therefore,  we 
should  presume  that  the  court  overruled  the 
motion  because  it  was  filed  too  late.  We 
think  a  party  should  not  only  be  dlllgeint  in 
discovering  testimony,  but  also  diligent  in 
making  use  of  it  when  discovered. 

We  therefore  conclude  that  the  motion  for 
a  new  trial  was  properly  overruled;  and,  no 
other  error  being  apparent,  the  Judgment  Is 
affirmed. 


MISSOURI,  K.  &  T.  RT.  OO.  OP  TEXAS  T. 

CRISWELL. 

(Supreme  Court  of  Texas.    March  11,  1908.) 

1.  Cabbiebs  —  In JUBiES  to  Passenoebs  —  Iif- 
J17BIE8  AT  Station— Condition  or  PsKuisEa 
— NonoB  TO  Cabbikb. 

A  railroad  company  was  liable  for  injuries 
to  one  of  its  passengers,  sustained  after  alighting 
from  a  train  at  a  station  by  slippine  down  an 
incline  on  a  platform  leading  to  the  waiting 
room,  because  of  the  failure  of  the  railroad  to 
use  ordinary  care  to  keep  it  in  safe  condition 
for  the  use  of  passengers,  or  to  warn  them  that 
it  was  not  a  proper  way  for  them  to  take  in  go- 
ing to  and  from  the  train,  though  another  and 
safe  way  to  the  waiting  room  had  been  pro- 
vided by  the  company,  where  the  platform  on 
wliich  Ui«  Injury  occurred  was  usually  used  by 
passengers  going  to  and  from  the  train,  and 
where  such  use  liad  been  continued  for  such  a 
length  of  time  tliat  tlie  railroad  company  neces- 
sarily  knew  of  the  use. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  «{  1142-1163.] 

2.  Same  — Actions  fob  Injttxibs  —  Instbuo- 

TIONS. 

In  an  action  for  injuries  sustained  by  a  pas- 
senger after  alighting  from  a  train  at  a  station 
by  slipping  down  an  incline  on  the  platform 
leading  to  the  waiting  room,  a  requested  in- 
struction which  ignored  entirely  the  fact  that 
the  platform  upon  which  the  injury  occurred 
had  Deen  used  for  a  great  length  of  time  by 
passengers  in  going  to  and  from  the  train,  and 
which  made  the  liability  of  tlie  railroad  company 
depend  upon  whether  or  not  the  appearance  of 
the  passway  taken  by  the  passenger  was  such 
as  to  mislead  her  and  induce  her  to  go  that  way, 
was  properly  refused. 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 
Action  by  S.  L.  Criswell  against  the  Mis- 


souri, Kansas  &  Texas  Railway  Company  of 
Texas  for  injuries  sustained  by  piAlntlff's 
wife  by  slipping  on  a  platform  at  defendant's 
station.  From  a  judgment  of  the  Court  of 
CivU  Appeals  (103  S.  W.  695),  affirming  a 
Judgment  for  plaintiff,  defendant  brings  er- 
ror.   Affirmed. 

Jno.  T.  Craddock  and  Coke,  Miller  &  Coke, 
for  plaintiff  in  error.  Evans  ft  Bflder,  for 
defendant  in  error. 

BROWN,  J.  On  the  13th  day  of  June. 
1900,  the  Sherman,  Shreveport  ft  Southern 
Railway  Company  operated  a  line  of  road  in 
Hunt  county,  which  ran  from  Oreenvllle  *by 
a  town  called  Floyd,  in  that  county,  and 
maintained  a  passenger  depot  at  the  town  of 
Floyd.  Since  that  time  the  Missouri,  Kan- 
sas &  Texas  Railway  Company  of  Texas  pur- 
chased that  railroad,  and  by  the  terms  of  the 
law  under  which  it  made  the  purchase  Is 
liable  In  this  case  for  whatever  damages 
might  be  recovered  against  the  former  com- 
pany. At  Floyd  the  railroad  track  runs  east 
and  west,  and  the'  depot  building  was  built 
north  of  the  railroad  track  and  near  to  it 
The  depot  building  consisted  of  a  freight 
room  on  the  east  end,  a  ticket  office  In  the 
southwest  comer,  and  a  waiting  room  for 
passengers  In  the  northwest  comer  of  the 
building.  Along  the  south  side  of  the  build- 
ing, and  between  it  and  the  railroad  track, 
there  was  constmcted  a  walk,  which  extend- 
ed to  and  around  the  west  end  of  the  build- 
ing, and  along  the  north  end  to  the  waiting 
room,  which  walk  was  constructed  and  In- 
tended for  the  use  of  passengers  in  going  to 
and  from. trains  and  to  and  from  the  waiting 
room.  Along  the  east  end  of  the  building 
was  constructed  a  platform  about  six  feet 
wide,  extending  north  with  the  building  to  a 
point  six  feet  beyond  the  north  wall  of  the 
building,  and  thence  along  the  north  wall  of 
the  building  to  the  waiting  room  for  passen- 
gers. At  the  north  end  of  this  latter  plat- 
form there  was  an  Incline,  which  brought  it 
down  to  a  level  with  the  waiting  room  floor. 
No  hand  rail  was  built  at  the  point  of  this 
incline  along  the  outside  of  the  platform,  nor 
were  any  cleats  or  anything  of  that  kind  up- 
on the  floor  at  the  point  of  the  incline  of  the 
platform.  Tliat  platform,  including  and  ex- 
tending to  the  east  end  of  the  building,  was 
constructed  for  the  purpose  of  loading  and 
unloading  freight ;  but  at  the  south  end,  next 
to  the  railroad  track,  were  steps  leading 
upon  the  platform  from  the  walk,  which 
was  constructed  near  the  railroad  track,  and 
passengers  usually  and  ordinarily  took  that 
way  from  the  train  to  the  waiting  room 
and  from  the  waiting  room  to  the  train, 
passing  the  east  end  and  north  side  of  the 
building,  and  passengers  going  to  or  from 
the  town  usually  went  the  same  way.  On  ■ 
June  13,  1900,  plaintiff  and  his  wife  weie 
passengers  on  a  train  on  the  said  road,  with 
tickets  from  GreenriUe  to  Floyd,  and  when 
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the  train  arrived  at  the  latter  place  they  dis- 
embarked, and,  seeing  other  passengers  go- 
ing np  the  steps  to  the  east  platform,  they 
followed,  on  their  way  to  the  waiting  room. 
A  rain  was  falling  at  the  time,  and  the  in- 
cline of  the  platform  at  the  north  end  had 
mud  ui>on  It  and  was  quite  slippery.  Mrs. 
Crlaweli  carried  in  her  arms  a  15  months  old 
child,  and  in  attempting  to  pass  down  the 
Incline  of  the  platform  to  the  waiting  room 
her  feet  slipped  and  she  fell,  inflicting  serious 
injuries  upon  her,  which  it  Is  unnecessary  to 
describe.  A  verdict  and  Judgment  were  ren- 
dered in  the  trial  court  for  the  plalntift, 
which  was  affirmed  by  the  Court  of  Civil  Ap- 
peals. 

The  trial  court  instructed  the  Jury  as  fol- 
lows: "And  If  you  further  find  that  when 
plaintiff  and  his  wife  alighted  from  said  train 
they  went  upon  said  i)latform,  and  if  you 
further  find  that  in  going  upon  said  plat- 
form they  did  so  for  the  purpose  of  going  to 
said  waiting  room  in  said  depot,  and  if  you 
further  find  that  the  place  where  they  went 
opon  said  platform  was  a  place  where  pas- 
sengers usually  and  ordinarily  went  after 
alighting  from  said  passenger  trains,  and  if 
you  further  And  that  in  going  upon  said  ele- 
vated platform  and  In  attempting  to  reach 
the  waiting  room  by  way  of  said  incline,  if 
they  did,  they  acted  as  persons  of  ordinary 
care  and  prudence  would  have  acted  under 
the  same  or  similar  circumstances,  and  if 
you  further  find  that  in  going  to  said  wait- 
ing room  they  were  going  a  way  that  pas- 
sengers alighting  from  said  passenger  trains 
at  said  station  would  naturally  or  ordinarily 
go,  and  if  you  further  find  that  when  plaln- 
tUCn  wife  started  to  the  waiting  room  of  said 
station,  if  you  find  tliat  she  did,  and  you  find 
that  when  she  readied  said  incline  and  at- 
tempted to  pass  down  same,  if  she  did,  her 
feet  slipped  from  under  her  and  she  fell, 
and  you  find  tliat  she  was  injured  as  alleged 
in  the  petition,  and  if  you  further  find  that 
the  fall,  if  she  did  fall,  was  caused  by  the 
slippery  condition  of  said  incline,  if  it  was  In 
said  condition,  or  by  the  failure.  If  any,  of 
said  company  to  have  steps  or  cleats  on  said 
incline,  or  by  the  failure,  if  any,  of  the  said 
railway  company  to  place  handholds  on  the 
said  incline,  and  if  you  further  find  that  the 
negligence,  if  any,  on  the  part  of  said  rail- 
way company  in  either  of  these  respects  was 
the  proximate  cause  of  the  injury,  If  any,  to 
plalntitTs  wife,  and  if  yon  further  find  that 
when  she  approached  said  incline  or  attempt- 
ed to  pass  down  the  same  in  the  manner  and 
under  the  circumstances  that  she  did  she 
was  acting  as  an  ordinarily  prudent  person 
would  have  acted  under  the  same  or  similar 
circumstances,  then  you  will  find  for  the 
plaintiff."  Defendant  asked  the  court  to  give 
this  charge  to  the  Jury:  "If  you  believe  from 
the  evidence  that  the  railway  company  had 
constructed  and  was  maintaining  a  walkway 
extending  from  the  waiting  room  door  along 
the  west  end  of  the  depot  and  to  the  south- 


west comer  thereof,  and  extending  thence 
east  along  the  south  side  of  the  depot,  and 
between  the  same  and  the  track,  to  a  point 
east  of  the  raised  platform;  and  if  you  fur- 
ther believe  from  the  evidence  that  such 
walkway  was  lntended<for  and  used  by  pas- 
sengers in  going  from  trains  to  the  waiting 
room,  and  if  you  further  believe  from  the 
situation  of  such  walkway  and  Its  appear- 
ance and  the  surroundings  it  was  open  and 
obvious  to  ordinary  observation  that  such 
way  was  Intended  by  the  railway  company 
as  the  means  for  passengers  to  use  in  going 
from  its  trains  to  the  waiting  room,  then, 
unless  you  believe  from  the  evidence  that, 
from  the  manner  in  which  the  raised  plat- 
form was  constructed  and  the  steps  leading 
thereon  were  placed  and  the  manner  in  which 
the  inclined  way  from  the  platform  on  the 
north  side  of  the  depot  was  situated  and 
maintained,  a  person  of  ordinary  care  and 
prudence,  leaving  the  trains  as  a  passenger 
and  intending  to  go  to  the  waiting  room, 
would  have  been  reasonably  led  to  believe  that 
the  way  which  plaintiff  and  his  wife  took  to 
go  to  the  waiting  room  was  the  way  intend- 
ed by  the  railway  company  for  passengers 
to  go  from  its  trains  to  said  room,  and  un- 
less you  further  believe  that  the  plaintiff  and 
his  wife  were  In  fact,  from  the  situation  and 
surroundings  and  the  manner  of  construction 
of  such  walkway,  platform,  and  steps  at  the 
southeast  comer  of  the  latter  and  the  Incline, 
and  while  acting  as  a  person  of  ordinary  care 
and  pradence  under  like  circumstances  would 
have  acted,  reasonably  led  to  believe  that  the 
way  they  went  was  the  way  Intended  by  the 
railway  company  for  the  use  of  passengers 
leaving  the  trains  to  go  to  the  waiting  room, 
and  that  defendant  was  guilty  of  negligence 
in  maintaining  the  raised  platform  with  the 
steps  thereto  and  the  Incline  in  the  manner 
in  which  they  were,  your  verdict  should  be 
for  the  defendant." 

The  railroad  company  assigned  error  upon 
the  action  of  the  court  upon  both  of  these 
charges,  which  present  opposite  views  of  the 
law  on  the  same  issue.  We  conclude  that  no 
error  was  committed  by  the  court,  either  in 
giving  the  charge  to  the  Jury  or  in  refusing 
the  charge  requested  by  the  defendant  The 
facts  Justified  the  charge  which  the  court 
gave  to  the  Jury,  which,  however,  might  have 
been  more  explicit  in  stating  the  law  applica- 
ble to  the  facts;  but  under  that  charge  the 
Jury  must  have  found  that  the  way  upon 
which  Mrs.  Criswell  was  passing  when  she 
was  injured  was  usually  and  ordinarily  used 
by  passengers  going  to  and  from  the  train 
from  the  waiting  room,  and  that  this  use 
had  been  continued  for  such  length  of  time 
that  the  railroad  company  necessarily  knew 
of  such  use  and  the  character  of  It.  The 
special  charge  requested  by  the  railroad  com- 
pany ignored  entirely  the  fact  that  the  pass- 
way  upon  which  Mrs.  Criswell  was  injured 
had  been  used  for  a  great  length  of  time  by 
passengers  In  going  to  and  from  the  train. 
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and  made  the  llablUt;  of  the  railroad  conf 
pany  depend  npon  whether  or  not  the  appear^ 
ance  of  a  pasaway  taken  by  her  was  Buch  aa 
to  mislead  Mrs.  Crlswell  and  Induce  her  to 
go  that  way.  The  company  having  establish- 
ed and  provided  the  One  walkway  for  the  use 
of  the  passengers  between  its  waiting  room 
and  the  place  at  which  It  received  and  dis- 
charged passengers  from  its  trains,  and  there 
Oelng  another  walkway  between  the  same 
points  not  intended  for  the  use  of  passen- 
gers, but  which  for  a  number  of  years  pas- 
sengers had  usually  and  ordinarily  used  for 
that  purpose,  the  railroad  company  was 
bound  to  take  notice  of  such  use,  and,  in  the 
at>8ence  of  any  notice  or  warning  against 
using  this  way  by  passengers,  Mrs.  Crlswell 
had  the  right  to  assume  that  the  way  used 
by  passengers  was  provided  for  their  use  and 
was  in  proper  condition.  The  undisputed  evi- 
dence shows  such  use  of  the  walk  on  which 
the  injury  occurred  as  Imposed  upon  the 
railroad  company  the  duty  to  use  ordinary 
care  to  keep  it  in  safe  condition  for  the  use 
of  its  passengers,  and  If  Mr&  Criswell's  in- 
jury resulted  from  a  failure  to  perform  that 
du^  the  railroad  company  must  be  held  lia- 
ble to  the  same  extent  as  if  the  injury  had 
occurred  upon  the  platform  provided  by  It 
for  the  use  of  passengers.  Hutchinson  on 
Carriers,  (  837;  3  Thompson  on  Neg.  t  2691; 
Cazneau  v.  F.  R.  Co.,  161  Mass.  355 ;!  Collins 
v.  Railway  Co.,  80  Mich.  390,  45  N.  W.  178 ; 
Lemon  v.  G.  R.  &  I.  Ry.  Co.,  136  Mich.  647, 
100  N.  W.  22 ;  G.  0.  ft  8.  F.  Ry.  Co.  v.  Glenk, 
9  Tex.  Civ.  App.  599.  30  S.  W.  278;  G.,  C. 
&  S.  F.  Ry.  Co.  V.  Hodges  (Tex.  Civ.  App.)  24 
S.  W.  563;  Beard  v.  Conn.  &  P.  R.  Co.,  48 
Vt.  101. 

The  use  of  the  platform  by  passengers 
when  it  was  not  intended  for  their  use  could 
create  no  liability  on  the  part  of  the  rail- 
road company;  but  its  liability  arises  from 
its  neglect  to  use  ordinary  care  to  warn  pas- 
sengers that  it  was  not  the  proper  way  for 
them  to  take  in  going  to  and  from  its  trains. 
It  would  be  a  harsh  rule  to  hold  that  a  pas- 
senger, knowing  that  a  certain  way  had  not 
been  provided  for  his  use,  would  have  the 
right  to  depart  from  the  way  provided  and 
take  one  which  was  not  intended  nor  pre- 
pared for  such  use  and  thereby  make  the 
railroad  company  liable  for  injury.  But  we 
think  it  a  just  rule,  and  consistent  with  the 
law  which  governs  the  relation  between  pas- 
sengers and  carrier,  that,  when  the  carrier 
has  permitted  such  use  of  a  passway  as  to 
give  it  the  character  of  an  authorized  way, 
it  should  be  held  responsible  to  those  passen- 
gers that  it  might  receive  or  discbarge  there- 
after at  that  depot,  who  did  not  know  that 
the  use  was  unauthorized,  and  who,  seeing 
other  passengers  going  that  way,  might  be 
and  most  probably  were  led  to  follow,  be- 
lieving they  were  using  the  walk  intended  for 
them.  A  stranger  arriving  at  the  depot  could 
not  stop  to  take  into  consideration  the  ap- 
pearances of  the  ditTerent  platforms  and  de- 
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termine  wUcb  one  waa  the  proper  one  for 
him  to  use ;  but  it  would  be  an  easy  matter 
for  the  railroad  company  to  take  such  pre- 
caution as  a  man  of  ordinary  prudence  would 
take  under  such  circumstances  to  inform  its 
passengers  which  of  the  two  ways  was  in- 
tended for  their  use,  or  to  olMrtruct- the  one 
not  so  intended  in  such  manner  as  to  give 
notice  of  the  fact. 

The  judgments  of  the  district  court  and 
Court  of  Civil  Appeals  are  affirmed. 


HOUSTON  ft  T.  C.  R.  CO.  et  al.  ▼. 

ROBERTS  et  al. 

(Supreme  Court  of  Texas.    March  11.  1906.) 

1.  EviDENCB— Opinion  Evidkncb  —  Subjects 
OF— Mixxn  QuEStiONS  or  Law  and  Fact. 

In  an  action  for  delay  in  transportation  of 
live  stock,  testimony  as  to  what  a  witness  from 
his  experience  as  a  cattleman  considered  a  rea- 
sonable time  within  which  to  transport  the  live 
stock  in  qaestion,  if  done  with  ordinary  caie 
and  diligence,  was  inadmissible  aa  the  opinion  of 
the  witness  on  a  mixed  qaestion  of  law  and  fact, 
as  the  witness  must  have  first  determined  for 
himself  what  would  constitute  ordinary  care, 
and  then  have  deduced,  from  a  consideration  oi 
all  the  elements  that  would  in  his  opinion  en- 
ter into  the  qaestion  of  reasonable  time,  a  con- 
clusion as  to  what  that  time  should  be. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  (-2251.] 

2.  Sams. 

The  fact  that  a  witness  may  possess  great- 
er knowledge  as  to  the  existence  of  facts  enter- 
ing into  an  inquiry  than  the  jury  would  t>e 
supposed  to  have  does  not  render  his  conclusion 
admissible  where  such  conclusion  is  based  upon 
a  mixed  question  cf  law  and  fact 

Certified  Questions  from  Court  of  ClvU 
Appeals  of  Third  Supreme  Judicial  District 

Action  by  W.  H.  Roberts  and  others  against 
the  Houston  ft  Texas  Central  Railroad  Com- 
pany and  others.  Judgment  for  plaintiffs, 
and  defendants  appeal  to  the  Court  of  Civil 
Appeals,  which  certified  a  question  to  the  Su- 
preme Court    Question  answered. 

S.  R.  Fisher,  8.  W.  Fisher,  J.  H.  Talllchet, 
and  Baker,  Botts,  Parker  ft  Garwood,  for 
appellants.    McLean  &  Spears,  for  appellees. 

WILLIAMS,  J.  Certified  question  from 
the  Court  of  Civil  Appeals  for  the  Third  Dis- 
trict as  follows: 

"This  was  a  suit  by  W.  H.  Roberts  and 
C.  E.  Shuets,  plaintiffs  in  the  court  below, 
against  the  Houston  ft  Texas  Central  Rail- 
road Company,  the  Gulf,  Colorado  ft  Santa 
F6  Railway  Company,  and  the  Atchison,  To- 
peka  ft  Santa  F6  Railway  Company,  defend- 
ants in  the  court  below,  to  recover  damages 
for  delay  and  rough  handling  of  a  shipment 
of  about  29  car  loads  of  cattle  from  Llano 
and  Marble  Falls,  Tex.,  to  Fairfax,  in  the 
Indian  Territory,  and  to  Oklahoma.  The  case 
being  tried  before  a  Jury,  there  was  a  verdict 
and  judgment  In  the  trial  court  for  appel- 
lees against  all  of  appellants,  the  whole 
amount  of  which  was  apportioned  betweoi 
them.    W.  H.  Roberts,  one  of  the  plaintiffs 
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In  the  court  below,  after  having  testified  that 
he  had  been  engaged  In  the  cattle  business 
about  2S  years,  during  which  time  he  bad 
had  experience  in  the  shipment  of  cattle 
from  Llano  and  yiclnity  Into  Oklahoma  Ter- 
ritory and  the  vicinity  of  Fairfax;  that  he 
bad  shipped  tor  himself  this  year  to  the  ter- 
ritory, and  had  been  with  several  train  loads 
for  other  people;  that  he  had  shipped  one 
train  of  cattle  from  Llano  to  Fairfax  by  way 
of  Lampasas  over  the  Houston  k  Texas  Cen- 
tral Railway  from  Llano  to  Lampasas,  and 
over  the  Gulf,  Colorado  &  Santa  T6  Railway 
from  Lampasas  to  Shawnee,  ahd  over  the  At- 
chison, Topeka  &  Santa  FC  Railway  from 
Shawnee;  that  he  had  made  four  or  five 
tripe  over  these  roads  as  far  as  Shawnee, 
was  asked  by  his  counsel  on  direct  examina- 
tion the  following  question,  to  wit:  'From 
your  own  knowledge  and  experience  as  a 
cattleman,  and  from  your  experience  in  ship- 
ping cattle  to  the  territory  and  vicinity  over 
these  roads,  having  gone  with  several  ship- 
ments over  the  roads  that  these  cattle  were 
shipped  by.  what  Is  a  reasonable  time  within 
which  to  tranqport  a  train  of  cattle  from 
Llano  to  Fairfax,  when  they  are  transport- 
ed with  ordinary  care  and  diligence?'  To 
which  said  question  and  any  answer  that 
might  be  made  thereto  the  defendants  then 
and  there  In  open  court  objected,  on  the 
ground  that  such  testimony  was  the  mere 
cplnlon  of  the  witness  on  a  mixed  question 
of  law  and  fact,  and  that  the  determination 
of  what  was  a  reasonable  time  was  one  for 
the  jury  to  determine  from  all  the  facts.  Bnt 
the  court  overruled  said  objection,  and  per- 
mitted said  witness  to  make,  and  the  witness 
did  make,  the  following  answer,  to  wit:  'I 
have  bad  them  to  make  It  in  34  hours;  and 
I  was  thoroughly  satisfied  anywhere  from  SO 
to  86  hours'  (would  be  a  reasonable  time  to 
make  the  trip). 

"In  addition  to  the  objection  that  the  wit- 
ness could  not  testify  to  what  was  a  reason- 
able time  within  which  to  transport  said 
cattle,  counsel  also  urged  that  It  was  not 
permissible  for  the  witness  to  testify  what 
in  his  opinion  is  or  Is  not  ordinary  care  and 
diligence,  and  that  what  Is  ordinary  care  and 
diligence  was  likewise  a  mixed  question  of 
law  and  fact,  to  be  determined  by  the  court 
or  Jury  from  all  the  facts  of  the  particular 
case,  and  to  permit  a  witness  to  give  his 
opinion  thereon  would  be  to  submit  the  de- 
termination of  the  very  Issue  of  the  case  to 
the  witness,  instead  of  to  the  court  or  jury. 
The  question  was  properly  raised  by  an  as- 
signment of  error,  was  material,  and  from 
the  record  It  possibly  Infiuenced  the  verdict 
of  the  Jury.  In  view  of  the  conflicting  opin- 
ions in  this  state  upon  the  admissibility  of 
this  character  of  testimony,  especially  the 
cases  of  T.  ft  P.  Ry.  Co.  v.  Ellerd  (Tex.  Civ. 
App.)  87  S.  W.  sez,  T.  ft  N.  O.  Ry.  Co.  v. 
Walker  (Tex.  Civ.  App.)  95  8.  W.  743,  Chica- 
go, R.  I.  ft  T.  Ry.  V.  Carroll,  36  Tex.  Civ. 
App.  359,  81  S.  W.  1020,  and  Same  v.  Kapp 


(Tex.  Civ.  App.)  83  S.  W.  238,  holding  that 
such  testimony  Is  admissible,  and  the  fol- 
lowing cases  holding  to  the  contrary,  to  wit: 
P.  ft  N.  T.  Ry.  Co.  V.  Bvans-Snlder-Buell  Co. 
(Tex.  Civ.  App.)  93  S.  W.  1024;  H.  ft  T.  C- 
R.  R.  V.  Schuttee  (Tex.  Civ.  App.)  91  S.  W. 
806;  S.  A.  ft  A.  P.  Ry.  Co.  v.  Jackson  (Tex, 
Civ.  App.)  85  S.  W.  446;  T.  ft  P.  Ry.  v.  Lee 
(Tex.  Civ.  App.)  51  S.  W.  351 — ^as  well  as  the 
following  on  the  same  subject:  S.  A.  ft  A.  P. 
Ry.  Co.  V.  Jackson  (Tex.  Civ.  App.)  85  8. 
W.  446,  Same  v.  Grifllth  (Tex.  Civ.  App.) 
70  8.  W.  438,  I.  ft  G.  N.  R.  R.  Co.  v.  Mc- 
Ohee  (Tex.  Civ.  App.)  81  8.  W.  804,  and  6., 
C.  ft  8.  P.  Ry.  Co.  V.  Irvine  ft  Woods  (Tex. 
Civ.  App.)  73  S.  W.  640 — we  respectfully 
certify  to  your  honors  for  decision  the  fol- 
lowing question: 

"Whether  or  not  the  trial  court  ruled  cor- 
rectly In  admitting  said  testimony  under  the 
facts  above  related." 

The  answer  Is  that  the  court  erred  In  ad- 
mitting the  question  and  answer  stated  in  the 
certificate,  for  the  reason  that  the  question 
called  for  and  the  answer  gave  the  opinion 
of  the  witness  on  a  mixed  question  of  law 
and  fact  O.,  H.  ft  W.  Ry.  Co.  v.  Hall,  78 
Tex.  170,  14  8.  W.  629,  9  L.  R.  A.  298,  22 
Am.  St  Rep.  42.  In  answering.  If  he  an- 
swered Intelligently,  the  witness  must  have 
determined  for  himself  what  would  consti- 
tute ordinary  care,  and  then  liave  deduced, 
from  a  consideration  of  all  the  elements  that 
would,  in  his  opinion,  enter  into  the  question 
of  the  time  reasonably  necessary  for  the 
transportation  In  the  exercise  of  such  care, 
a  conclusion  as  to  what  that  time  should  be. 
The  elements  or  facts  which  should  be  con- 
sidered were  first  to  be  determined  In  part 
by  the  court  In  the  admission  and  exclusion 
of  evidence,  and  the  conclusion  to  be  drawn 
from  them,  as  to  the  time  reasonably  re- 
quired to  carry  the  cattle  to  their  destination 
with  ordinary  diligence,  was  then  to  be 
drawn  by  the  Jury  by  applying  to  the  facts 
admitted  in  evidence  their  own  Judgment  as 
to  what  would  constitute  ordinary  diligence 
and  a  reasonable  time.  The  opinion  of  the 
witness,  therefore,  was  given,  In  part  upon  , 
questions  of  law  addressed  to  the  court,  and, 
in  part,  upon  conclusions  of  fact  to  be  drawn 
by  the  jury.  The  rules  upon  the  subject  and 
many  Illustrations  of  them  by  cases  cited 
I  may  be  found  In  17  Cyc.  66  et  seq. 

The  fact  that  the  witness  may  have  pos- 
sessed greater  knowledge  as  to  the  existence 
of  the  facts  entering  into  the  Inquiry  than 
the  jury  are  supposed  to  have  had  does  not 
make  such  a  conclusion  as  this  admissible. 
All  evidence  is  admitted  to  put  the  jury  In 
possession  of  the  facts  over  which  they  arr 
to  decide.  It  is  sometimes  the  case  that  wit- 
nesses are  permitted  to  state  their  opinions 
so  as  to  involve  the  very  conclusion  the  jury 
are  to  draw  In  giving  their  verdict  For  in- 
stance, the  question  to  be  decided  by  the 
Jury  may  be  whether  or  not  a  person  was  In- 
sane, or  whether  or  not  a  wound  caused  a 
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death,  or  aa  to  the  valae  of  property,  and 
their  decision  of  It  may  determine  the  en- 
tire controTersy,  but  that  does  not  exclude 
opinions  of  qualified  witnesses  upon  It  Scalf 
T.  Collins  C!ounty,  80  Tex.  614,  16  S.  W.  314. 
These  and  the  like  are  pure  questions  of  fact 
upon  -which  opinions  are  admissible,  and  dif- 
fer from  such  inquiries  as  that  before  us, 
where  the  ultimate  conclusion  to  be  drawn 
from  all  the  facts  of  the  case  la  a  mixed  one 
of  law  and  fact  as  to  negligence  vel  non,  the 
facts  determining  which  may  be  developed 
BO  as  to  enable  the  court  and  Jury  to  decide 
it.  Some  of  the  facts  from  which  the  conclu- 
sion in '  this  case  was  to  be  drawn  might 
doubtless  have  been  shown  by  opinions  of 
witnesses,  such  as  distance,  speed  of  trains, 
time  required  for  particular  things,  etc.,  but 
not  the  ultimate  conclusion  as  to  negligence 
or  ordinary  care;  It  would  scarcely  be  claim- 
ed that  It  would  have  been  competent  to  aslc 
tbe  witness  whether  or  not  In  the  particular 
transportation  In  question  in  this  case  there 
had  been  negligent  delay,  or  want  of  ordi- 
nary diligence,  or  an  unreasonable  time  con- 
sumed, all  of  which  questions  would  mean 
substantially  the  same  thing.  But  what  is 
the  difFerence,  in  principle,  between  that  and 
showing  the  time  actually  consumed,  and 
then  allowing  the  witness  to  state  that  a 
greater  or  less  time  would  have  been  the  rea- 
sonable time ;  or,  to  put  It  differently,  that, 
without  negligence,  or  with  ordinary  dili- 
gence, less  time  would  be  required? 

Of  the  cases  cited  only  the  following  seem 
to  sustain  the  ruling  made  in  thl^ :  T.  &  P. 
Ry.  Co.  V.  Ellerd  (Tex.  Civ.  App.)  87  S.  W. 
362;  T.  &  N.  O.  By.  Co.  v.  Walker  (Tex.  Civ. 
App.)  96  S.  W.  74S.  The  latter,  being  an 
appeal  from  the  county  court,  of  course,  did 
not  reach  this  court  In  the  former  an  ap- 
plication was  made  to  this  court  for  a  writ 
of  error,  but  the  holding  In  question  was  not 
assigned  as  error.  In  only  one  of  the  other 
cases  cited  as  sustaining  the  admission  of 
such  opinions  (Chicago,  R.  I.  &  T.  Ry.  Co.  v. 
Carroll)  was  a  writ  of  error  applied  for,  and 
In  that  application,  also,  there  was  no  com- 
plaint of  the  admission  of  the  evidence.  We 
remark,  however,  that  tbe  opinions  held  to 
be  admissible  In  that  case  and  In  Chicago, 
R.  I.  &  T.  Ry.  Co.  V.  Kapp  were  upon  a  ques- 
tion dirrerent  from  that  In  this  case,  and  we 
are  not  called  upon  to  decide  whether  the 
holding  of  the  Court  of  Civil  Appeals  in 
those  cases  was  correct  or  not.  None  of  the 
other  cases  referred  to  involved  the  same 
question  as  that  now  presented,  and  we  need 
not  discuss  them. 


FIRE  ASSTJ  OP  PHILADELPHIA  v.  LOVE, 

Commissioner. 

(Supreme  Court  of  Texas.     March  11.   190&) 

1.    iKStTBANCR— FiBB    INSURANCE  COMPANH»— 

Reoitlation—Repoktb— Statutes. 

Rev.  St.  1895,  art.  3084,  subd.  7,  providing 
that  tbe  annual  report  of  a  fire  insurance  com- 


pany shall  exhibit  the  company's  income,  stat- 
ing tbe  amount  received  for  premiums,  deducting 
reusurance,  and  the  amount  received  for  inter- 
est and  from  all  other  sources,  in  so  far  aa  it 
is  in  conflict  with  Laws  1907,  p.  482,  e.  18,  i  8, 
providing  that  "every  fire  insurance  company 
*  *  *  at  the  time  of  filing  its  annual  state- 
ment shall  report  •  •  •  the  gross  amount 
of  premiuma  received  in  the  state,"  etc,  is 
superseded  by  the  later  act. 

2.  Statutes— Construction — Cueab  ahd  Dh- 

AMBIGUOCS    LANOUAGK  —  EXECUTIVE    CON- 
STRUCTION. 

Executive  constructlw  of  a  law  of  doubt- 
ful meaning  is  entitled  to  great  weight  upon  the 
construction  of  the  same  language  by  tlie  court 
but  where  the  language  to  be  construed  is 
plain  and  unambiguous  executive  construction 
IS  entitled  to  little  consideration;  but  the  un- 
ambiguous language  of  the  act  should  be  given 
eCtect  in  order  to  arrive  at  the  legislative  in- 
tent, especially  where  the  language  construed  by 
the  court  and  by  the  executive  officers  is  differ- 
ent 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  44,  SUtutes,  SI  296,  297.] 

On  motion  for  rehearing.    Motion  overrul- 
ed. 
For  former  opinion,  see  108  S.  W.  168L 

BROWN,  J.  Connsel  for  tbe  Fire  Asaocia- 
tlon  call  our  attention  to  the  seventh  para- 
graph of  article  3084,  Rev.  St  1895,  which 
reads  as  follows:  "The  Income  of  the  com- 
pany during  the  preceding  year,  stating  the 
amount  received  for  premiums,  specifying 
separately  fire,  marine  and  inland  transpor- 
tation premiums,  deducting  reinsurance,  the 
amount  received  for  interest,  and  from  all 
other  Bources."  That  paragraph  sets  out  the 
manner  In  which  the  income  should  be  shown 
in  the  report  which  the  insurance  company 
was  by  law  required  to  make.  It  is  assumed 
in  the  argument  by  the  learned  counsel  that 
this  provision  of  the  statute  is  in  force  and 
applies  to  fire  Insurance  companies  under  tbe 
law  of  1907.  So  far  as  tbe  paragraph  copied 
alMve  is  in  conflict  with  the  requirements  of 
section  8  of  the  act  of  1907  (Laws  1907,  p. 
482,  c.  18)i  as  quoted  in  our  original  opinion, 
the  latter  act  must  prevail.  The  act  of  1907 
prescribes  with  certainty  what  the  report  of 
tbe  fire  insurance  company  shall  be  upon 
tbe  subject  of  its  gross  receipts  and  its  terms 
are  not  modified  by  the  former  law.  Its  lan- 
guage, therefore,  must  be  given  effect  in 
order  to  arrive  at  the  legislative  intent 

Counsel  also  insist  that  we  should  be  gov- 
erned by  the  construction  placed  upon  the 
former  law  by  the  executive  ofilcers  charged 
with  its  enforcement.  When  consistent  with 
the  language  construed,  and  when  that  to  be 
construed  Is  the  same,  such  construction  is 
entitled  to  great  weight;  but  when  the  lan- 
guage to  be  construed  Is  plain  and  unambig- 
uous, as  is  that  before  us,  executive  con- 
struction is  entitled  to  little  consideration. 
G.,  H.  &  S.  A.  Ry.  Go.  V.  State,  81  Tex.  002, 
17  S.  W.  67.  Id  the  case  dted  the  court  said : 
"If  the  words  contained  in  the  act  under 
consideration  were  of  doubtful  meaning,  we 
could  not  lightly  disregard  the  construction 
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gtven  them  by  the  officers  of  the  state  wbo 
were  called  upon  to  act  upon  them.  But 
tbeir  Import  appears  too  clear  to  admit  of  any 
reasonable  doubt.  We  are  constrained,  tbere- 
fore,  to  follow  oar  own  convictions,  regard- 
less of  the  views  manifested  by  the  acts  of 
the  officers  of  the  executive  department." 

We  are  not  construing  tbe  seventh  para- 
graph of  article  3084,  but  an  entirely  differ- 
ent law,  which  does  not  even  contain  the 
same  language  embraced  In  that  article  of 
the  statute.  Therefore  from  no  standpoint 
can  It  be  said  that  tbe  construction  placed 
upon  the  article  referred  to  should  influence 
this  court  in  determining  the  question  now 
presented  to  it.  Tbe  paragraph  quoted  from 
article  3084  serves  a  good  purpose,  however. 
In  arriving  at  the  intention  of  the  Legislature 
In  enacting  the  law  of  1907.  In  the  former 
law  one  deduction  was  allowed — ^that  Is,  "re- 
Insurance" — which  by  a  plain  rule  of  con- 
struction excluded  all  others,  and  necessarily 
excluded  "returned  premiums"  as  a  deduc- 
tlop  under  that  statute.  When  the  Legisla- 
ture came  to  enact  a  new  law  upon  the  same 
subject  they  omitted  the  deduction  for  "rein- 
surance" which  had  been  previously  allow- 
ed, and  thereby  manifested  an  Intention  that 
the  law  should  be  so  changed  that  no  deduc- 
tion should  be  made;  that  Is,  that  "gross  re- 
ceipts" should  mean  all  of  the  premiums  re- 
ceived by  tbe  Insurance  company  for  insur- 
ance on  property  In  this  state  without  any 
deduction — just  what  the  words  mean  In 
their  ordinary  acceptation.  The  decisions  by 
tbe  courts  of  other  states  upon  statutes  so 
widely  different  from  ours  can  furnish  no 
guide  to  us,  and  certainly  cannot  be  allowed 
to  control  this  court  In  the  Interpretation  of 
the  plain  language  of  a  statute  of  this  stata 

The  motion  for  rehearing  Is  therefore  over- 
ruled. 


COBB  et  al.  v.  JOHNSON. 
(Supreme  C!oart  of  Texas.    March  18,  1008.) 

1.  Specific   Perfobmawce  —  Pbocekdinos  — 
Evidence— Burden  of  Proof. 

In  a  suit  to  compel  specific  performance  of 
a  verbal  contract  to  convey  land,  the  burden 
was  OD  plaintiff  to  establlsb  facts  necessary  to 
take  the  contract  out  of  the  statute  of  frauds, 
so  as  to  entitle  him  to  specific  performance. 

2.  SaMK  —  CONTBAOTS        ENFORCEABLE  —  FaBT 

Pebfobmarcb  OF  Oral,  Ck>NTBAOTs— Posses- 
sion. 

Possession  alone  is  not  anfficient  to  entitle 

a  plaintiff  to  specific  performance  of  a  parol 

contract  to  convey  land. 
[EA.  Note.— For  cases  in  point,  see  Cent.  Dig. 

voL  44,  Specific  Performance,  !|  128,  129.] 

8.  Same— Imfbovsuents   and   Exfenditubks 

—Sufficiency. 

Where  a  defendant  entered  premises  for 
which  he  agreed  by  an  oral  contract  with  plain- 
tllTs  agent  to  pay  |1,100,  and  while  in  posses- 
sion built  a  henhouse  thereon  valued  at  $15,  the 
erection  of  the  henhouse  was  not  such  an  im- 
provement as  to  entitle  him  to  specific  perform- 
ance of  the  (frai  contract  to  convey. 

[ESd.  Jfote. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  S§  132-13C.] 


4  WBrr  OF  SiBBOB— AsBioRMSNT  OF  Ebbob- 
Suffioiehct. 

A  judgment  being  entered  entitling  defend- 
ant to  specific  performance  of  an  oral  contract 
to  convey  land,  plaintiff's  assignment  of  error 
stated  that  the  court  erred  in  nolding  that  the 
contract  was  within  the  statute  of  frauds,  and 
the  proposition  was  that  the  contract  sued  on 
was  verbal,  and  was  not  taken  out  of  the  statute 
of  frauds  by  reason  of  improvements  placed 
thereon  by  defendant,  by  defendant  taking  pos- 
session, by  liim  liaving  abaadoned  negotiations 
with  another  for  a  house  and  lot,  etc.  Th> 
statement  of  facts,  though  made  under  what 
was  called  the  "argument,"  was  so  separated  as 
not  to  be  mistaken,  and  gave  the  substance  of 
the  testimony,  referring  to  the  pages  of  the 
transcript,  and  recited  that  it  embraced  all  the 
testimony  on  the  issue.  Held,  that  the  assign- 
ment of  error  was  sufficient. 
6.  Sequestration  —  Wbongfoi.  Sequestba- 

TION— PBOBABLK  CAUSS— BZEMPI.ABT   DAK- 
AOES. 

Where  plaintiff  had  the  legal  title  to  a 
house  and  lot,  the  holding  of  possession  by  de- 
fendant under  a  void  contract  which  be  refused 
to  surrender  constituted  probable  cause  for  su- 
ing out  a  writ  of  seouestration,  and  hence  de- 
fendant Is  not  entitleo  to  exemplary  damages. 
6.  Writ  of  Ebbob— Disposition  of  Cause- 
Reversal. 

In  sequestration  proceedings  to  secure  pos- 
session of  a  house,  where  defendant  was  in  pos- 
session under  a  void  oral  contract,  without  the 
right  to  specific  performance  of  the  contract  to 
conve:r.  and  admitted  the  legal  title  to  be  in 
plaintiff,  and  showed  no  right  either  to  actual 
or  exemplary  damages,  on  error  to  judgment  for 
defendant  it  will  be  adjudged  that  plaintiff  re- 
cover tbe  property,  that  defendant  take  nothing 
by  his  plea  of  reconvention,  and  costs  to  plaintiff 
in  all  courts. 

Error  to  Court  of  CItII  Appeals  of  Second 
Supreme  Judicial  District 

Trespass  to  try  title  by  H.  H.  Cobb  and  an- 
other against  W.  S.  O.  Johnson.  From  a 
judgment  (105  S.  W.  847)  In  part  for  defend- 
ant, plaintiffs  bring  error.  Reversed,  and  a 
judgment  entered  for  plaintiffs. 

Wm.  J.  Berne,  for  plaintiffs  In  error. 
Hardwlcke  ft  Hardwicke  and  Theodore  Mack, 
for  defendant  In  error. 

BROWN,  J.  Stating  the  case  most  favor- 
ably for  Johnson,  the  facts  material  to  the 
question  to  be  decided  by  this  court  are,  In 
substance,  that  the  plaintiffs  In  error  owned 
some  lots  In  Valley  View  addition  to  the  city 
of  Abilene,  In  Taylor  county,  and  employed 
W.  A.  Farquhar  to  look  after  their  Interest 
and  to  superintend  the  building  of  houses 
upon  the  lots.  Farquhar  was  authorized  to 
sell  the  lots  so  improved.  As  the  agent  of 
H.  H.  and  L.  D.  Cobb,  Farquhar  made  a 
verbal  contract  with  Johnson  to  Improve  one 
of  the  lots,  and  sold  It  to  him  to  be  improved 
and  delivered  at  a  sum  not  exceeding  $l,l(X). 
Farquhar  had  a  house  constructed  upon  the 
lot,  and,  when  It  was  nearly  completed,  au- 
thorized Johnson  to  take  possession  of  tbe 
house,  which  he  did.  Johnson  paid  none  of 
the  purchase  money  of  the  lot,  but  after  be 
moved  into  tbe  house  he  built  what  he  term- 
ed a  "chicken  house,"  which  other  witnesses 
denominated  a  chicken  coop,  which  was  con- 
structed by  adding  It  to  the  side  of  another 
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baildlog  and  the  yard  fence.  Johnson  tes- 
tified that  the  chicken  house  was  worth  about 
115.  Farquhar  and  other  witnesses  testified 
that  It  was  worth  about  $5,  or  a  little  more, 
and  stated  the  different  items  of  material 
and  labor,  which  was  not  denied  by  John- 
son, as  being  a  correct  statement  of  those 
things  necessary  to  erect  the  cbiclien  house. 
Cobb  denied  the  authority  of  Farquhar  to 
malie  the  contract  of  sale,  and  Farquhar  de- 
nied that  he  made  the  sale ;  but  we  assume 
for  the  purposes  of  this  decision  that  Far- 
quhar was  authorized  to  malte  the  sale,  and 
did  BO  make  It  Plaintiffs  in  error  demand- 
ed possession  of  the  property  from  Johnson, 
and,  upon  his  refusal  to  surrender.  Instituted 
a  suit  against  blm  for  possession  of  the  prop- 
erty, and  sued  out  a  writ  of  sequestration, 
which  was  levied  upon  the  lot,  and  Johnson 
dispossessed.  Johnson  answered,  setting  up 
the  parol  contract  made  with  Farquhar,  his 
taking  possession,  and  the  Improvement  by 
making  the  chicken  house,  as  before  stated. 
He  also  claimed  that  by  reason  of  the  making 
of  the  contract  he  was  caused  to  abandon 
another  contract  which  he  had  on  hand  for 
a  house  to  be  built  on  another  lot,  and  asked 
for  specific  performance  of  the  contract  made 
with  Farquhar.  A  verdict  was  rendered  In 
favor  of  Johnson,  and  judgment  entered 
against  Cobb,  which  was  In  part  affirmed  by 
the  Court  of  Civil  Appeals. 

The  question  presented  to  this  court  is 
raised  by  the  following  assignment  of  error: 
"The  Jury  erred  In  finding,  and  the  court 
erred  in  holding  and  adjudging,  that  the  con- 
tract made  between  Farquhar  and  Johnson 
concerning  the  premises  in  controversy  was 
without  the  statute  of  frauds.  Proposition: 
The  contract  sued  on  was  verbaL  It  la  not 
taken  out  of  the  statute  of  frauds  by  reason 
of  the  Improvements  placed  on  the  property 
by  Johnson,  by  Johnson  taking  possession  by 
authority  of  Farquhar,  by  Johnson  having 
abandoned  his  negotiations  with  James  for 
a  house  and  lot,  and  by  Farquhar  having 
done  a  day  or  two's  work  on  the  house  after 
Johnson  had  moved  in."  The  burden  was 
upon  Johnson  to  establish  the  facts  which 
would  take  the  verbal  contract  out  of  the 
statute  of  frauds  to  entitle  him  to  a  specific 
performance.  Ann  Berta  Liodge  v.  Leverton, 
42  Tex.  18.  Possession  alone  would  not  be 
sufficient  to  entitle  the  party  to  a  specific  per- 
formance of  a  verbal  contract  Lodge  v.  Lev- 
erton, cited  above.  Therefore  the  inquiry  In 
this  case  is  reduced  to  the  question,  was  the 
chicken  house  built  by  Johnson  upon  the 
premises  permanent  and  valuable  improve- 
ments within  the  meaning  of  the  law,  and 
such  as  to  entitle  him,  in  connection  with 
his  possession,  to  have  the  contract  specifical- 
ly performed?  It  Is  well  settled  in  this  state 
-  that  Improvements  of  an  Insignificant  char^ 
acter  will  not  serve  to  take  a  verbal  contract 
for  sale  of  land  out  of  the  statute  of  frauds. 
Lodge  V.  Leverton,  cited  above ;  Eason  v.  Ba- 
son, 61  Tex.  227 ;  Bradley  v.  Owsley,  74  Tex. 


71,  11  S.  W.  1052.  The  character  of  the  im- 
provements claimed  by  Johnson  to  have  been 
made  by  him  are  no  more  permanent  than 
the  hogpen,  which  was  held  not  to  constitute 
such  Improvements  In  Bradley  t.  Owsley, 
above  cited.  The  Insignificance  of  the  im> 
provements  made  must  relate. to  the  valuer 
and,  if  we  consider  in  this  case  the  improve- 
ments as  being  of  the  value  of  $15,  as  tes- 
tified by  Johnson,  then  to  compare  that  with 
the  contract  price  of  the  land,  $1,100,  we  have 
the  Improvements  as  compared  to  the  value 
of  the  land  In  the  ratio  of  not  exceeding  1% 
per  cent,  and,  if  it  be  considered  as  of  the 
value  of  $5.50,  which  was  shown  by  the  state- 
ments of  other  witnesses  to  have  been  the 
value  of  the  material  used  and  labor  expend- 
ed thereon,  then  it  would  be  about  one-half 
of  1  per  cent  of  the  contract  price.  If  this 
Improvement  be  not  Insignificant  in  value, 
then,  indeed,  the  word  "insignificant"  loses 
Its  meaning  when  applied  to  the  value  of  im- 
provements of  land  under  a  verbal  contract 
We  are  of  the  opinion  that  Johnson's  own 
testimony  shows  that  he  did  not  make  such 
improvements  upon  the  land  as  would  entitle 
him  to  a  specific  performance  of  this  verbal 
contract 

The  honorable  Court  of  Civil  Appeals  de- 
clined to  consider  the  third  assignment  of  ei> 
ror  under  which  we  have  made  this  investi- 
gation; but  we  are  of  opinion  the  assignment, 
the  proposition,  and  the  statement  sufficiently 
point  out  the  error  committed  by  the  court, 
and  the  facts  upon  which  the  assignment  Is 
based.  Although  it  is  made  imder  what  18 
called  "an  argument"  the  statement  of  the 
facts  Is  so  separated  that  it  could  not  be  mis- 
taken, and  gives  the  substance  of  the  testi- 
mony of  the  witnesses  upon  the  question,  re- 
ferring to  the  page  of  the  transcript  for  the 
testhuony  of  each  witness,  and  recites  that 
the  statement  embraces  the  substance  of  ail 
the  testimony  upon  that  particular  Issue. 
The  Court  of  Civil  Appeals  erred  in  not  cour 
siderlng  the  assignment  of  error. 

H.  H.  &  L.  D.  Cobb  had  the  legal  title  to 
the  house  and  -lot  in  controversy.  Johnson 
was  in  possession  of  the  property  under  a 
void  contract  and  refused  to  surrender  the 
possession,  which  constituted  probable  cause 
for  suing  out  the  writ  of  sequestration;  hence 
exemplary  damages  cannot  be  awarded  to 
Johnson.  Culbertson  v.  Cabeen,  29  Tex.  256 ; 
Kaufman  v.  Wicks,  62  Tex.  234.  Johnson 
built  upon  the  lot  a  chicken  house  worth 
not  more  than  $15,  and  he  bad  the  use  of  the 
premises  for  a  length  of  time  that  was  worth 
$28.  No  actual  damage  has  accrued  to  Jolm- 
son,  and,  as  he  shows  no  right  of  action  for 
damages,  either  actual  or  exemplary,  shows 
no  right  to  specific  performance,  and  admits 
in  his  answer  the  title  of  the  Cobbs  to  the 
property,  this  court  will  enter  the  Judgment 
wliich  the  district  court  should  have  entered. 
It  is  therefore  ordered  that  h!  H.  &  L.  D. 
Cobb  recover  of  W.  S.  O.  Johnson  the  lot  in 
controversy.    It  Is  further  ordered  that  W. 
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8.  O.  Johnson  take  nothing  by  hia  plea  in 
reconvention,  and  that  H.  H.  &  L.  D.  Ck>bb 
go  hence  without  day  and  recover  of  W,  S.  O. 
Johnson  all  costs  of  all  of  the  courts. 


BOTD  T.  ST.  liOUIS  80UTHWBSTB3RN  RT. 
CO.  or  TEXAS. 

(Supreme  Court  of  Texas.     March  11,  1908.) 

1.  Railboads  —  Cbobsinos  —  Cabk  Rbquibid 
OF  Tbatxi,ebs. 

A  traveler  approaching  a  system  of  rail- 
road tracka  crossing  a  street  must  use  ordinary 
care  to  avoid  a  collision  with  cars  or  engines 
which  might  be  moving  across  the  street,  and  a 
failure  to  use  ordinary  care  bars  an  action  for 
injuries  received  in  a  collision. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
▼oL  41,  Railroads,  {{  102O-l(K2&] 

2.  Saxs— Cortbibdtobt   Nbouoknoe  —  Bub- 
oxN  or  Pboof. 

The  burden  of  proving  contribuiory  negli- 
gence of  a  traveler  injured  in  a  collision  at  a 
croeaing  ia  on  the  railroad. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
?ol.  41,  Railroads,  I  1171.] 

8.  APPEAIr-lRTBBMKDIATK  CoUBTB  —  DlSPOBI- 

TiOH  o»  Case— ADTHOBrTT. 

To  authorize  the  Court  of  Civil  Appeals  to 
render  Judgment  for  the  railroad  in  an  action 
for  Injuries  to  a  traveler  struck  bv  a  train  at  a 
street  crossing  on  the  ground  of  contributory 
negligence,  the  evidence  of  contributory  negli- 
gence must  be  so  conclusive  that  reasonable 
minds  cannot  differ  as  to  the  conclusions  to  lie 
drawn  therefrom. 
4.  RaUiBOAds— IitJUBiES    TO    Tbavelbbs    at 

CBOBSIHOS  —  CONTBIBinOBT     NSOLIOENCE  — 

Question  fob  Jtjbt. 

A  traveler,  before  entering  on  a  system  of 
tracks  constituting  a  railroad  yard,  halted  hia 
team,  listened  and  looked  on  both  sides  of  the 
street,  but  neither  saw  nor  heard  an  engine  or 
cars  so  near  to  the  street  as  to  indicate  that  they 
were  likely  to  cross  it  He  started  forward  on 
the  tracks,  and  looked  In  the  direction  his  team 
was  traveling.  He  failed  to  look  on  either  side 
for  15  seconds,  traveling  70  feet,  when  he  was 
struck  by  cars.  Held,  that  he  was  not  guilty  of 
contributory  negligence  as  a  matter  of  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  !l  1166-1186.] 
6.  EviDBNCB— Evidence  at  Fobveb  Tbiai^- 
Gbounds  fob  Adkibsion- Absence  of  Wit- 
ness. 

The  testimony  of  a  witness  examined  and 
cross-examined  on  the  former  trial  of  the  cause 
is  admissible  on  the  subsequent  trial,  where  his 
whereabouts  is  unknown,  and  diligent  search 
has  been  made  to  locate  him,  especially  where 
the  official  stenographer  took  down  his  testi- 
mony, and  subsequently  wrote  it  out  in  narra- 
tive form,  according  to  the  requirements  of  the 
statute. 

[£M.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  20,  Evidence,  !  2406.] 

8.  Wbit  of  Ebbob  —  Objections  to  Testi- 

HONT— Review. 

An  objection  to  the  admissibility  of  evi- 
dence not  raised  at  the  trial  cannot  be  consid- 
ered on  a  writ  of  error. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  AppMl  and  Error,  H  1258-1280.] 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District. 

Action  by  William  Boyd  against  the  St 
Louis  Southwestern  Railway  Company  of 
Texas.    There  was  a  judgment  of  the  Court 


of  Civil  Appeals  (106  S.  W.  619)  reversing  a 
judgment  for  plaintiff  and  rendering  a  judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed  and  remanded. 

C.  B.  Randeli,  J.  H.  Wood,  and  Horace  W. 
Vaughan,  for  plaintiff  In  error.  Glass,  Estes 
&  King  and  E.  B.  Perkins,  for  defendant  in 
error.  • 

BROWN.  J.  William  Boyd  sued  the  rail- 
way company  in  the  district  court  of  Bowie 
county  to  recover  for  injuries  received  in  the 
yard  of  the  company  at  the  city  of  Tezar- 
kana.  For  the  purposes  of  deciding  the  ques- 
tion presented  to  us  upon  this  writ  of  error, 
the  following  statement  will  be  sufficient: 
The  St  Louis  Southwestern  Railway  Com- 
pany of  Texas  maintained  at  Texarkana,  in 
Texas,  a  system  of  side  tracks,  or  switches, 
consisting  of  19  tracks  which  crossed  Oak 
street  from  east  to  west,  and  were  numbered 
from  1,  on  the  north  side,  to  19,  inclusive,  on 
the  Bouth.  Many  cars  were  stored  upon  these 
tracks  upon  both  sides  of  Oak  street,  and  en- 
gines were  frequently  moving  the  cars  across 
that  street  In  both  directions.  There  were 
on  the  occasion  when  this  Injury  occurred  a 
number  of  cars  on  different  tracks  on  each 
side  of  the  street  Oak  street  extends  from 
the  business  part  of  the  city  of  Texarkana 
southward  across  this  system  of  tracks,  and 
is  the  only  street  by  which  one  who  desires 
to  go  from  the  northern  part  of  the  city  to 
that  part  south  of  the  railroad  tracks  can 
pass,  unless  they  go  some  distance  into  Ar- 
kansas. Oak  street  was  a  public  street  of 
the  city  of  Texarkana  and  traveled  by  all 
persons  who  desired  to  pass  from  the  city  on 
the  north  of  the  system  to  that  part  on  the 
south.  At  or  near  track  No.  12,  on  or  near 
Oak  street,  there  was  an  electric  light  burn- 
ing that  night  An  engine  was  attached  to 
five  or  six  cars  in  the  western  part  of  the 
yard,  and  moving  them  backward  on  thir- 
teenth track  toward  Oak  street  to  place  them 
on  the  east  side  of  the  street  There  were 
no  lights  on  the  rear  part  of  the  cars,  nor 
was  there  any  person  on  that  part  of  the 
car  to  keep  a  lookout  for  persons  who  might 
be  crossing  the  street  Boyd  was  a  back 
driver,  and  had  a  hack  with  a  high  seat  In 
front  with  a  light  on  each  side.  He  testified 
that  he  had  been  engaged  to  go  with  his  hack 
to  the  south  side  of  the  railroad  yard  to  car- 
ry a  note,  that  he  had  frequently  passed  over 
that  yard  on  Oak  street,  and  that  on  that 
night  he  drove  down  the  street  across  the 
yard  to  the  point  of  his  destination,  and  saw 
no  moving  cars  or  engine  on  either  side  as 
he  went  down,  but  heard  some  at  a  distance 
on  the  western  part  of  the  yard.  After  per- 
forming his  errand,  Boyd  started  to  return, 
and  on  his  way  back  be  heard  an  engine  in 
the  western  part  of  the  yard,  and  a  sound 
like  cars  bumping  together.  He  saw  lanterns 
which  he  took  to  be  lanterns  used  by  brake- 
men  in  switching  the  cars.    When  he  had  on 
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previous  occaslona  passed  tbrougb  tUe  yard 
at  night,  he  had  always  seen  some  one  at  or 
near  the  street  to  give  warning  of  the  ap- 
proach of  any  cars,  If  there  were  any  cars 
moving  at  that  time.  On  this  occasion  there 
was  no  such  person  on  or  near  the  street 
When  he  reached  a  point  near  the  nineteenth 
trtick,  and  before  he  entered  upon  the  system 
of  tracks,  he  stopped  and  looked  and  listen- 
ed, looking  in  both  directions,  east  and  west, 
and  listened  for  any  cars,  but  saw  no  moving 
cars,  and  heard  no  bell  sounded  nor  whistle 
blown.  He  then  started  to  cross  the  track 
going  northward,  and  did  not  look  to  the 
right  nor  to  the  left,  but  straight  ahead,  driv- 
ing his  team,  realizlag  that  It  was  a  place  of 
danger.  He  had  driven  something  like  50 
feet  or  more  when  he  reached  thirteenth 
track,  and  the  cars  which  were  being  moved 
from  west  to  east  struck  the  front  part  of 
his  hack,  and  caused  his  injuries.  He  saw  no 
one  near  the  track,  and  no  one  gave  him  any 
warning  of  the  approach  of  the  train.  The 
engine  which  was  pushing  the  cars  that 
struck  Boyd  had  the  headlight  turned  toward 
the  west,  so  that  It  did  not  show  upon  Oak 
street  Boyd  testified  that  he  did  not  re- 
member seeing  that  the  electric  light  was 
burning.  There  was  no  moon  shining  that 
nlgbt;  and  It  was  not  clear,  but  cloudy  a 
little.  Some  box  cam  were  standing  on 
twelfth  track  near  to  the  west  side  of  Oak 
street,  and  extended  westward.  If,  when 
Boyd  got  between  seventeenth  and  thirteenth 
tracks,  he  had  stopped  and  looked  westward, 
he  could  have  seen  cars  at  a  considerable  dis- 
tance. 

It  was  the  duty  of  Boyd  when  he  approach- 
ed the  crossing  of  the  railway  company's 
yard  on  Oak  street  to  use  ordinary  care  to 
discover  and  to  avoid  collision  with  cars  or 
engines  which  might  be  moving  across  the 
street  A  failure  on  bis  part  to  use  ordinary 
care  would  defeat  his  action;  but  the  burden 
of  proof  was  upon  the  railroad  company  to 
establish  the  negligence  of  Boyd,  relied  up- 
on by  It,  and,  in  order  to  authorize  the  Court 
of  Civil  Appeals  to  render  the  judgment,  the 
proof  of  such  negligence  must  be  so  conclu- 
sive that  reasonable  minds  could  not  differ  as 
to  the  conclusion  to  be  drawn  therefrom. 
Wallace  v.  Cotton  Oil  Co.,  01  Tex.  22,  40  S. 
W.  399.  After  a  careful  examination  of  the 
facts,  we  are  of  opinion  that  the  evidence  in 
this  case  was  not  of  the  conclusive  character 
necessary  to  establish  the  negligence  of  Boyd 
as  a  matter  of  law,  and  to  authorize  the 
Court  of  Civil  Appeals,  after  reversing  the 
judgment,  to  enter  judgment  in  favor  of  the 
railroad  company.  Before  entering  upon  the 
system  of  tracks  which  constituted  the  rail- 
road company's  yard  in  Texarkana,  Boyd 
halted  his  team,  listened  and  looked  on  both 
sides  of  the  street,  but  neither  saw  nor  heard 
an  engine  or  cars  so  near  to  the  street  as  to 
indicate  that  they  were  likely  to  cross  it. 
This  was  an  act  of  precaution  which  a  man 


of  ordinary  prudence  would  have  exercised. 
Starting  forward  upon  the  tracks,  and  look- 
ing in  the  direction  that  his  team  was  going, 
where  be  knew  there  were  many  cars  on 
each  side  of  the  street  Boyd  failed  to  look  to 
the  east  or  the  west  for  15  seconds,  at  which 
time  he  was  struck  by  the  cars.  Can  it  be 
said  that  a  man  who  bad  already  done  what 
the  law  prescribes  as  ordinary  care  would  be 
negligent  in  looking  in  the  direction  that  he 
was  going  for  16  seconds  In  which  he  moved 
70  feet?  It  was  as  necessary  for  him  to  look 
in  the  direction  he  was  driving  as  on  the 
sides  of  the  street,  for  danger  lay  on  each 
side  and  in  front  of  him.  It  Is  enough  for  lu 
to  say  in  this  connection  that  Boyd  was  not 
guilty  of  negligence  as  a  matter  of  law,  and 
therefore  was  entitled  to  the  verdict  of  a 
jury  upon  the  question  of  his  negligence. 

The  Court  of  Civil  Appeals  cites  Railway 
Co.  V.  Edwards,  93  S.  W.  106,  15  Tex.  Ct  B^. 
381,  in  support  of  its  conclusion.  In  the  Ed- 
wards Case  the  injured  party,  upon  ap- 
proaching a  crossing  over  a  railroad  track 
with  which  he  was  perfectly  familiar  and 
knowing  that  trains  frequently  passed,  failed 
either  to  look  or  to  listen,  and  testified  that, 
if  he  had  done  either,  be  could  have  heard 
or  seen  the  train  before  he  stepped  upon  the 
track.  Edwards  took  ho  precaution  what- 
ever to  protect  himself,  and  therefore  was 
not  entitled  to  a  recovery,  although  the  rail- 
road company  was  guilty  of  negligence  in 
failing  to  blow  the  whistle.  Boyd  took  just 
such  precaution  before  entering  upon  the 
tracks  as  a  prudent  man  would  have  taken 
under  like  circumstances,  and,  acting  upon 
the  testimony  of  his  senses,  entered  upon  the 
yard.  A  jury  might  well  conclude  that  the 
prudent  thing  to  do  was  to  look  out  ahead  as 
well  as  at  the  sides  of  the  street  The  dis- 
tinction is  so  clear  that  to  state  the  facts 
shows  the  decision  in  the  Edwards  Case  to 
be  inapplicable  to  the  facts  of  this  case. 

At  the  trial  the  plaintiff's  counsel  offered 
In  evidence  the  cross-examination  of  the  wit- 
ness Lytic  given  on  a  former  trial,  which 
was  objected  to  by  the  defendant's  counsel 
because  (1)  the  evidence  was  hearsay;  (2)  be- 
cause it  had  not  been  shown  that  the  witness 
was  dead  or  beyond  the  jurisdiction  of  the 
court;  and  that  no  Bu£Bclent  diligence  had 
been  shown  to  authorize  the  Introduction  of 
the  testimony.  Cotmsel  for  the  plaintiff  In- 
troduced evidence  showing  that  a  short  time 
after  the  preceding  trial  the  witness  Lytle 
left  Texarkana,  and  said  that  he  was  going 
to  a  point  In  Arkansas;  that  counsel  for  the 
plaintiff  had  written  a  letter  to  that  place 
addressed  to  Lytle,  which  had  been  returned; 
and  that  he  had  subsequently  learned  that 
Lytle  had  gone  to  Birmingham.  Coimsel 
then  addressed  a  letter  to  him  at  Birming- 
ham, which  was  likewise  returned.  Then 
counsel  made  Inquiry  of  various  persons,  ac- 
quaintances of  Lytle  during  his  former  resi- 
dence at  Texarkana,  but  was  unable  to  locate 
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Urn.  It  Is  mineceuary  for  ns  to  determine 
whether  thla  vaa  a  mfflclent  showing  of  dili- 
gence or  not,  as  that  question  will  not  prob- 
ably arise  at  another  trial,  and  Is  largely  ad- 
dressed to  the  discretion  of  the  trial  Judge. 
Counsel  for  both  parties  have  requested  that 
we  should  pass  upon  the  admissibility  of  the 
testimony  of  Lytle  given  at  a  former  trial, 
and  we  deem  It  prefer  to  announce  the  fol- 
lowing rule  to  govern  in  admitting  such  evi- 
dence: The  proper  predicate  being  laid  to 
show  that  Lytle'B  whereabouts  Is  unknown 
and  that  diligent  search  has  been  made  to  as- 
certain where  he  is,  the  evidence  to  prove 
what  be  testified  to  on  a  former  trial  should 
be  admitted.  The  evidence  showed  that  at 
the  former  trial  the  railroad  company  ex- 
amined Lytle  as  a  witness,  and  he  was  then 
cross-examined  by  counsel  for  the  plaintltF. 
Therefore  the  evidence  was  admissible  If  the 
absence  and  Inability  to  locate  the  witness  be 
properly  shown.  This  testimony  was  taken 
down  under  the  law  which  authorizes  the  ap- 
pointment of  a  court  stenographer.  The 
stenographer  who  took  down  the  testimony 
of  Lytle  and  subsequently  wrote  it  out  In 
narrative  form  according  to  the  requirements 
of  the  statute  was  regularly  appointed  and 
acted  ofiBclally.  Under  such  circumstances, 
there  Is  much  less  objection  to  the  reproduc- 
tion of  this  character  of  testimony  than  there 
would  be  where  It  depends  upon  the  memory 
of  a  witness.  The  accuracy  as  to  what  the 
witness  said  and  the  certainty  of  getting  all 
that  he  said  upon  the  same  subject  justify 
the  admission  of  the  evidence  in  order  to 
facilitate  the  administration  of  justice. 

Counsel  for  defendant  In  error  urge  In  this 
court  that  plaintiff  could  not  Introduce  a  part 
of  the  evidence  of  Lytle,  but  must  produce 
all  of  it  The  objection  made  at  the  trial 
does  not  embrace  that  matter.  Therefore 
this  court  has  no  Jurisdiction  to  determine 
the  question. 

The  action  of  the  Court  of  Civil  Appeals 
in  rendering  judgment  against  Boyd  is  re- 
versed, and  Its  judgment  reversing  the  judg- 
ment of  the  district  court  Is  affirmed.  The 
case  win  be  remanded  to  the  district  court 


TAYLOR  T.  WILLIAMS  et  al. 
(Supreme  Court  of  Texas.    March  4,  1908.) 

1.  MOBTOAOES— POWSB   Of   SaL,E— REVOCATION 

— Death  of  Mobtoaoob. 

A  power  of  sale  in  a  deed  of  trust  ia  not  re- 
voked by  the  death  of  the  mortgagor  after  his 
conveyance  of  the  property  to  a  third  person. 

[E!d.  Note. — For  cases  in  point,  see  Cent  Dig. 
ToL  85,  Mortgages,  t  lOia] 

2.  Savs. 

Where  the  purchaser  of  property,  inbject  to 
a  trust  deed  containing  a  power  of  sale,  died, 
and  an  executor  qualified,  and  acted  under  the 
will,  freed  from  the  control  of  the  probate  court, 
and  paid  all  the  debts  of  the  estate,  and  the  time 
for  administration  of  the  estate  had  lapsed,  the 
power  remained  unrevoked,  and  the  trustee  was 
entitled  to  sell  thereunder. 


Error  to  Court  of  ClvU  Appeals  of  Fifth 
Supreme  Judicial  District 

Action  by  W.  T.  Williams,  executor  of  Wil- 
liam J.  Williams,  deceased,  and  another, 
against  E.  W.  Taylor,  to  enjoin  a  threatened 
sale  of  property  in  the  exercise  of  the  power 
contained  In  a  deed  of  trust.  From  a  Judg- 
ment for  plaintiffs,  defendant  appealed  to 
the  Court  of  Civil  Appeals,  where  the  deci- 
sion was  affirmed.  105  8.  W.  837.  Defend- 
ant brings  error.    Reversed. 

John  W.  Wray  and  R.  R.  Taylor,  for  plain- 
tiff in  error.  Geo.  T.  Todd,  C.  S.  Todd,  and 
F.  H.  Prendergast,  for  defendants  in  error. 

WILLIAMS,  J.  The  fundamental  question 
In  this  case  is  whether  or  not  the  power  of  ' 
sale,  given  In  a  deed  of  trust  upon  land  ex- 
ecuted by  J.  T.  Smith  for  the  benefit  of  plain- 
tiff In  error,  to  secure  the  payment  of  Smith's 
note,  Is  still  existent,  or  has  been  revoked 
by  the  death  of  W.  J.  Williams,  to  whom 
Smith  conveyed  the  land,  followed  by  In- 
dependent administration  upon  Williams'  es- 
tate. The  action  was  brought  In  June.  1903, 
by  W.  T.  Williams,  the  executor  of  W.  J.  Wil- 
liams, and  Helen  Smith,  the  heir  of  J.  T. 
Smith,  as  pialntlfb,  to  enjoin  a  threatened 
sale  of  the  property  by  Armistead,  as  trus- 
tee, in  the  exercise  of  the  power.  Both  the 
district  court  and  the  Court  of  Civil  Appeals 
held  the  sale  should  be  restrained  on  the 
ground  that  the  power  of  sale  was  extin- 
guished. 14  Tex.  Ct  Rep.  381,  90  S.  W.  926; 
20  Tex.  Ct  Rep.  108,  105  S.  W.  837. 

The  facts  upon  which  the  question  depends 
may  be  thus  stated:  Smith  executed  the  note 
and  deed  of  trust  In  May,  1887,  and  conveyed 
the  land  to  W.  J.  Williams  on  the  Ist  day 
of  February,  1889.  The  note  having  matured 
November  1,  1887,  Taylor  on  April  2,  1889, 
caused  the  land  to  be  sold,  under  the  trust 
deed,  by  a  substituted  trustee,  and  to  be  pur- 
chased for  him  by  one  Connety,  who  held  It 
in  trust  for  Taylor.  By  an  understanding  be- 
tween Taylor  and  Smith,  the  latter  In  March, 
1890,  arranged  a  sale  of  the  land  to  J.  H. 
Bemls,  Connery  executing  the  conveyance. 
J.  H.  Bemls  conveyed  the  land  to  J.  M. 
Bemls  in  July,  1891.  W.  J.  Williams  died  in 
March,  1894,  and,  soon  afterwards,  during 
the  same  year,  W.  T.  Williams  qualified,  and 
has  since  acted  as  the  executor  of  his  will, 
freed  from  the  control  of  the  probate  court 
Smith  died  In  1897,  and  there  has  been  no 
administration  on  his  estate.  In  December, 
1900,  the  executor  brought  suit  against  Bem- 
ls, Connery,  and  Helen  Smith,  the  widow  and 
heir  of  Smith,  to  recover  the  land,  and  suc- 
ceeded on  the  ground  that  the  sale  by  the 
substituted  trustee  was  void,  the  original 
trustee,  Armistead,  having  never  declined  to 
act  Bemls  v.  Williams,  7  Tex.  Ct  Rep. 
651,  74  S.  W.  332.  After  the  decision  Just 
referred  to  was  finally  made,  Taylor  caused 
Armistead  to  advertise  a  sale  of  the  land, 
which  was  prevented  by  the  injunction  In 
this  case.    W.  J.  Williams  left  no  widow  or 
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minor  children  snrrlTlng  bim.  Within  a 
year  or  two  after  his  gualiflcatlon,  the  ex- 
ecutor paid  all  debts  of  the  estate,  and  it 
appears  that  no  charges  exist  against  it,  ex- 
cept perhaps  taxes,  which  may  have  ac- 
crued against  the  property  in  his  hands.  For 
many  years  past  he  has  managed  the  prop- 
erty, consisting  of  lands  and  a  few  claims 
for  money,  under  an  understanding  with  the 
heirs,  be  being  one  of  them,  that  he  con- 
vert it  Into  money,  and  distribute  it  among 
those  entitled.  He  has  so  distributed  some 
money  received  for  the  estate. 

Under  the  doctrine  of  Buchanan  ▼.  Monroe, 
22  Tex.  637,  and  Whltmlre  t.  May,  96  Tex. 
317,  72  S.  W.  376,  the  question  is  as  to  the 
,  effect,  upon  the  power  of  sale,  of  the  death 
of  W.  J.  Williams  and  the  administration  on 
hlB  estate.  The  property  having  passed 
from  Smith,  bis  subsequent  death  did  not 
affect  the  power.  See,  also,  Phillips  v.  Wat- 
kins,  eta,  Co.,  90  Tex.  196,  38  S.  W.  270, 
470.  The  two  decisions  first  cited  give  to  the 
death  of  a  purchaser  of  property,  Incumbered 
by  a  mortgage  with  power  of  sale,  the  same 
effect  that  is  given,  by  the  doctrine  of  Rob- 
ertson's .Adm'x  V.  Paul,  16  Tex.  472,  to  the 
death  of  the  mortgagor  while  still  the  owner 
of  the  mortgaged  property.  We  must  there- 
fore see  what  that  doctrine  Is,  and  whether  or 
not  It  controls  this  case.  One  of  the  prop- 
ositions In  Robertson  v.  Paul  is  that  the 
power  of  sale,  in  such  an  Instrument  as  is 
here  In  question,  is  coupled  with  an  Interest, 
and  upon  general  principles  is  not  revoked 
by  death.  This  proposition  baa  been  admit- 
ted In  the  subsequent  opinions  on  the  sub- 
ject, and  in  Rogers  v.  Watson,  81  Tex.  400, 
17  8.  W.  29,  legal  effect  was  given  to  It  by 
the  holding  that  such  a  power  could  be  en- 
forced after  the  death  of  the  mortgagor, 
when  the  time  for  an  administration  bad 
elapsed,  and  none  had  been  opened.  With 
the  p^opositio^  thus  established  that  there 
is  no  general  rule  of  law,  by  force  of  which 
death  is  made  to  extinguish  the  power,  be- 
fore a  court  can  be  justified  In  holding  that 
It  has  been  lost  in  a  particular  case  as  a  con- 
sequence of  death,  it  must  find  warrant  for 
Its  Judgment  In  the  laws  regulating  the  ad- 
ministration and  settlement  of  estates. 

In  Robertson's  Adm'x  v.  Paul,  and  other 
cases  following  it,  such  authority  was  found 
in  the  provisions  of  the  probate  law  regulat- 
ing the  establishing,  classifying,  and  enfor- 
cing of  claims  for  money,  in  the  course  of 
regular  administrations  conducted  under  the 
control  of  the  probate  court.  Those  pro- 
visions and  the  rule  deduced  from  them  are 
thus  stated:  "Repeated  decisions  have  set- 
tled that  a  mortgage  is  a  'claim  for  money' 
within  the  meaning  of  the  statute  (Hartley's 
IMgest  of  Laws,  art.  1166),  which  must  be 
presented  to  the  administrator  for  allowance, 
and  to  the  Chief  Justice  for  approval,  before 
It  can  be  enforced.  Graham  v.  Vlnlng,  1  Tex. 
639;  Danzey  v.  Swlnney,  7  Tex.  625;  Cros- 
by T.  McWillie,  11  Tex.  94;   Wright  v.  Hen- 


derson, 12  Tex.  43.  The  mortgage  or  other 
evidence  of  the  debt  secured  by  It  must  be 
presented,  'accompanied  by  an  affidavit  in 
writing  that  the  claim  Is  Jtist,  and  that  all 
legal  offsets,  payments,  and  credits  known 
to  the  affiant  have  been  allowed,'  before  It 
can  be  allowed  by  the  administrator,  or  ap- 
proved by  the  Chief  Justice  (Hartley's  Digest 
of  Laws,  art  1158) ;  and  it  must  be  allowed 
and  approved  before  payment  can  be  required 
or  legally  made  by  the  administrator  other- 
wise than  upon  his  own  i>erBonal  responsibil- 
ity. In  case  there  should  not  be  assets  suffi- 
cient to  satisfy  the  preferred  claims.  After 
the  mortgage  has  been  'allowed  and  approved, 
or  established  by  suit,'  the  manner  of  pro- 
ceeding to  enforce  It  is  prescribed  by  the 
statute.  Hartley's  Digest  of  Laws,  art  116& 
Although  It  is  a  privileged  claim,  and  has  a 
preference  over  debts  generally  which  are 
not  secured  by  a  Hen,  yet  there  are  certain 
enumerated  debts  which  have  preference^ 
by  the  statute,  over  debts  secured  by  mort- 
gage or  other  lien;  as  funeral  expenses,  ex- 
penses of  the  last  sickness,  and  exx>enses  of 
administration,  including  the  allowance  to  the 
widow  and  children,  and  the  expenses  incur- 
red in  the  preservation,  safe-keeping,  and 
management  of  the  estate.  Hartley's  Digest 
of  Laws,  art  1187.  These  provisions  of  the 
statute  requiring  tbe  mortgage  to  be  duly 
presented  for  allowance  and  approval,  and 
giving  the  enumerated  claims  a  preference  In 
the  order  of  payment  would  be  defeated  If 
tbe  mortgagee  can  proceed,  as  in  this  in- 
stance, to  enforce  It  under  the  power  to  sell, 
Irrespective  of  the  statute.  That  the  mort- 
gage contains  a  power  to  sell  does  not  change 
Its  essential  character.  It  Is  still  a  security, 
and  nothing  but  a  security  tor  tbe  payment 
of  a  debt" 

That  these  are  the  reasons  upon  which 
were  based  the  decisions  relied  on  by  de- 
fendants In  error  Is  clearly  brought  out  In 
the  following  passage  from  the  opinion  In 
Rogers  V.  Watson,  supra:  "In  Black  v.  Rock- 
more,  at  the  time  of  the  sale  under  the  pow- 
er, the  widow  of  the  deceased  mortgagor  had 
filed  a  bond  and  Inventory  under  the  statute, 
and  was  administering  the  conununlty  estate 
as  survivor.  In  Robertson's  Adm'x  v.  Paul, 
and  In  the  other  cases  cited,  there  were  reg- 
ular administrations  pending  at  the  time 
of  the  sale.  The  sales  were  not  held  void 
upon  the  ground  that  the  death  of  the  mort- 
gagors had  revoked  the  power,  because  it  was 
recognized  that  the  powers  were  coupled  with 
an  interest  and  that  ttaey  remained  in  force 
after  the  death  of  the  respective  constitu- 
ents. But  the  exercise  of  tbe  powers  after 
such  deaths  and  during  an  administration 
upon  the  mortgagors'  estates  was  regarded  as 
Inconsistent  with  our  statutes,  which  give  to 
certain  classes  of  claims  against  a  decedent's 
estate  priority  of  payment  over  a  debt  se- 
cured by  a  Hen,  even  as  to  the  property  sub- 
ject to  tbe  Incumbrance.  But  in  this  case, 
according  to  the  allegations  of  tbe  petltlcm. 
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'at  the  time  of  the  sale,  more  than  foar  yean 
bad  elapsed  from  the  date  of  Rogers'  death, 
and  no  administration  had  erer  been  had 
apon  his  estate.  Under  the  statute  as  it 
then  existed,  and  now  exists,  after  a  lapse 
of  fonr  years  from  the  death  of  a  person,  the 
probate  conrt  loat  its  power  to  grant  letters 
of  admtnistratlm  npon  his  estate.  Rev.  St 
1879,  art.  1827.  Consequently  the  provisions 
of  the  statute  for  establishing  and  ranking 
claims  against  an  estate  were  no  longer  an 
obstacle  to  the  sale.  The  debt  being  the  pur- 
chase money  promised  to  be  paid,  the  holders 
of  the  notes  were  entitled  to  a  preference 
in  payment  over  all  other  claims  whatever. 
Therefore  the  reason  for  the  rule,  laid  down 
In  the  cases  cited,  no  longer  existed ;  and  we 
are  of  opinion  that  the  role  itself  should  be 
held  no  longer  applicable.  After  the  time  has 
passed  within  which  letters  of  administration 
could  be  granted  upon  Rogers'  estate,  the 
debt  being  for  a  vendor's  lien,  and  no  claim 
having  priority  over  it  as  to  the  mortgaged 
premises,  we  see  no  good  reason  why  the 
power,  which  had  been  in  abeyance,  did  not 
immediately  become  ettectlTe,  and  why  the 
sale  did  not  pass  the  title  to  the  property  in 
controversy." 

As  applied  to  administrations  under  the 
control  of  the  probate  courts,  the  policy  of 
the  probate  law  reflected  in  Robertson's 
Adm'x  V.  Paul  produces  many  consequences 
similar  to  that  adjudged  in  that  decision. 
No  suit  to  establish  a  moneyed  demand  against 
such  an  estate  is  allowed,  ezeept  as  a  con- 
sequence  of  the  refusal  of  the  administra- 
tor or  of  the  probate  court  to  allow  or  ap- 
prove it,  and  then  only  to  establish  It  and 
not  to  enforce  Its  payment.  Judgments  for 
money  against  decedents  or  their  adml^stra- 
tors  cannot  be  enforced  by  executions,  but 
must  be  certified  to  the  probate  courts.  Prop- 
erty, in  the  hands  of  administrators,  on 
which  liens  exist  to  secure  debts,  whether  such 
liens  are  created  with  or  without  powers 
of  sale,  cannot  be  sold  under  process  from 
other  courts,  but  must  be  subjected  through 
proceedings  in  the  courts  controlling  the 
administrations.  The  allowances  to  the  wid- 
ow and  children  must  be  made,  and  their 
payment  provided  for  by  those  courts.  All 
claims  must  be  passed  upon,  classified,  and 
paid  under  their  orders.  None  of  these  things 
are  true  of  administrations  by  Independent 
executors.  Such  trustees  make  allowances, 
pay  claims,  and  settle  up  estates  without 
any  control  from  the  probate  court  They 
are  liable  to  suits  to  recover  debts  or  al- 
lowances, and  to  enforce  liens  or  other  rights, 
existlag  against  the  estates  in  any  of  the 
courts  of  civil  Jurisdiction,  and  the  Judg- 
ments of  socb  courts  are  enforced  against 
property  of  the  estate  in  their  hands,  by 
the  usual  processes.  It  is  true,  as  held  in 
Roy  V.  Whltaker,  92  Tex.  346,  48  S.  W.  892, 
49  S.  W.  367,  that  the  management  and  set- 
tlement of  an  estate  by  an  independent  execu- 
tor is  an  administration;  but  this  proves 
106S.W.-62 


little  to  the  present  purpose.  The  question 
is,  is  it  that  kind  of  an  administration  which, 
by  force  of  the  probate  law,  extinguishes  or 
supersedes  the  power  of  sale  of  a  trustee  ap- 
pointed by  the  testator?  The  contrast  be- 
tween such  administrations  and  the  regular 
ones  satisfies  us  that  the  reasons  upon  which 
the  rule  under  discussion  was  founded  do 
not  apply  to  them.  That  rule,  broadly  stat- 
ed, is  that  all  claims  for  money,  including 
those  secured  by  Hens,  must  be  probated 
and  enforced  through  the  probate  court,  and 
that  the  existence  of  a  power  of  sale  does 
not  alter  the  case.  The  very  statement  of 
it  shows  that  it  does  not  apply  to  lndq)eiid- 
ent  administrations.  No  creditor  can  go  in- 
to the  probate  court  to  enforce  his  claim 
against  an  executor  so  long  as  his  Independ- 
ent control  Is  allowed  to  continue,  whereas  all 
creditors  are  required  to  go  into  that  court 
to  enforce  claims  against  regular  adminis- 
trators. In  the  case  of  independent  admin- 
istrations the  statutes  have  not  required  any 
course  of  procedure  through  which  relief 
may  be  bad,  while  in  the  other  ease  the 
mode  of  proceeding  is  carefully  and  exclu- 
sively prescribed.  The  conclusion  is  that 
the  creditor  is  left  to  pursue  the  general 
rules  of  law  by  which  remedies  are  given, 
and  one  of  those  remedies,  in  cases  like 
this.  Is  the  exercise  of  the  power  of  sale. 
We  can  find  no  reason  for  holding  that 
such  a  power  cannot  1>e  exercised,  seeing  that 
it  is  not  extinguished  by  death,  flor  forbidden 
by  any  provision  of  the  probate  law,  like 
those  controlling  regular  administrations. 

Counsel  cite  the  opinion  of  Chief  Justice 
James  In  the  case  of  Swearlngen  v.  Williams, 
4  Tex.  Ct  Rep.  818,  67  S.  W.  1061,  in  which 
a  different  conclusion  was  reached  upon  this 
question.  While  that  case  did  not  reach  this 
court,  and  Is  not  binding  upon  us,  we  have 
given  due  consideration  to  the  clearly  stated 
reasoning  of  the  opinion,  and  do  not  find  it 
convhucing.  While  it  is  true,  as  Is  there  ar- 
gued, and  as  was  held  in  Roy  v.  Whltaker, 
that  an  estate  which  has  been  committed  to 
the  independent  control  of  an  executor  Is 
still  within  tlie  BC<q>e  of  the  general  Juris- 
diction of  the  probate  poart  In  such  sense 
that,  in  certain  contingencies,  that  court  may 
make  some  orders  affecting  it,  or  may  take 
charge  of  and  have  it  administered  as  other 
estates,  It  Is  not  true  that  the  manner  of 
enforcing  claims  against  it,  while  under  the 
independent  control  of  the  executor,  Is  the 
same  as  that  prescribed  for  other  estates; 
and  it  is  the  existence  of  the  statutory  pro- 
visions so  prescribing  as  to  other  estates 
that  sustains  the  rule  In  Robertson's  Adm'x 
V.  Paul.  The  authority  given  to  the  probate 
court  to  make  certain  orders  while  the  estate 
Is  being  independently  administered  does  not 
affect  the  question,  and  the  taking  of  the 
administration  out  of  the  Independent  control 
of  the  executor,  and  subjecting  it  to  regular 
administration  as  other  estates,  only  deter- 
mines the  proper  course  of  proceedings  there- 
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after  to  be  bad.  The  power  In  the  conrt, 
ultimately,  to  assume  such  control,  no  more 
negatives  the  prior  existence  of  the  power 
of  sale  than  It  negatives  the  right  of  action 
iu  the  courts  of  dvU  jurisdiction  for  the 
enforcement  of  datms.  After  the  assumption 
of  such  control  bj  the  probate  court,  both 
modes  of  procedure  may  be  superseded  by 
that  prescribed  in  the  probate  law;  but  this 
does  not  prove  that  they  were  not  authorized 
80  long  as  the  Independent  control  of  the 
executor  continued. 

Another  case  especially  relied  on  ia  that 
of  Black  T.  Rockmore,  50  Tex.  88,  in  which 
was  Involved  a  sale,  by  a  trustee,  in  a  deed 
of  trust  on  the  homestead  of  the  husband 
and  wife,  made  after  the  husband  had  died, 
and  the  wife  had  qualified  as  the  survivor 
of  the  community  estate,  and  when  the  es- 
tate of  the  husband  was  insolvent.  All  the 
rights  of  the  parties  vested,  and  the  proceed- 
ings were  had  while  the  probate  law  of 
1870  was  In  force.  It  would  be  difficult  to 
make  a  distinction  respecting  the  question 
before  us,  based  only  on  a  difference  between 
the  kind  of  administration  there  in  ques- 
tion and  that  of  an  Independent  executor;, 
and,  if  we  should  accept  as  the  decision  of 
the  court  all  that  is  said  in  the  opinion.  It 
would  go  far  towards  sustaining  the  con- 
tention of  defendant  in  error.  But  to  proi>- 
erly  understand  that  decision  we  must  read 
It  in  connection  with  Buch  others  as  Blair 
V.  Thorp,  33  Tex.  38,  Reeves  ▼.  Petty,  44  Tex. 
24&,  McLane  v.  Paschal,  47  Tex.  865,  Abney 
V.  Pope,  52  Tex.  293,  and  Armstrong  v. 
Moore,  59  Tex.  649.  These  cases  establish 
the  doctrine  that,  while  a  mortgage  or  deed 
of  trust  with  power  of  sale,  given  by  the 
husband  and  wife  on  the  homestead,  under 
the  laws  in  existence  prior  to  the  adoption 
of  the  present  Constitution,  was  valid  and 
enforceable  by  the  exercise  of  the  power  dur- 
ing the  life  of  the  husband,  yet  the  right  to 
the  homestead,  given  by  the  law  to  the  wife 
after  the  husband's  death,  and  wh«n  his 
estate  was  insolvent,  was  superior  to  the 
lien  of  the  creditor.  The  power  of  sale  In 
those  cases  was  Important  only  because  it 
was  the  only  means  through  which  a  lien 
on  the  homestead  coiild  ever  have  been  en- 
forced. The  point  was  that  It  could  not  be 
enforced  against  the  widow's  homestead  right 
after  the  death  of  the  husband;  and  this 
would  have  been  true  even  if  there  bad  been 
no  administration,  as  her  right  was  not  de- 
pendent on  administration.  The  different 
legal  propositions  connected  with  the  sub- 
ject had  been  the  source  of  many  differences 
of  opinion  among  the  judges  of  this  court, 
and  the  opiulons  in  Black  v.  Rockmore  and 
Abney  v.  Pope  show  that  such  differences  ex- 
isted when  the  former  was  decided.  This 
explains  the  following  significant  and  un- 
usual statement  with  which  Judge  Bonner 
begins  his  opinion  in  Black  v.  Rockmore: 
"This  case  decides  that  the  sale  of  a  com- 
munity homestead  of  an  Insolvent  estate,  aft- 


er the  death  of  the  husband,  and  after  ther 
surviving  wife  had  filed  the  bond,  inven- 
tory, and  appraisement  required  by  the  pro- 
bate act  of  16th  August,  1870  (Pascb.  Dig. 
arts.  5494-5497),  made  under  a  deed  of  trust, 
with  power  of  sale,  previously  executed  by 
the  husband  and  wife,  did  not  vest  title  In 
the  purchaser  over  the  homestead  right  of 
the  wife."  That  is  precisely  what  that  case 
decided,  and  all  that  it  decided.  The  argu- 
ment of  Judge  Bonner  includes  the  proposi- 
tion as  to  the  superiority  of  the  wife's  right 
to  that  of  the  creditor,  and  also  the  farther 
proposition  that  the  power  of  sale,  under 
the  doctrine  of  Robertson's  Adm'x  t.  Paul, 
was  revoked  by  the  death  of  the  mortgagor, 
followed  by  the  Und  of  administration  there 
under  consideration.  As  the  court  held  that 
the  title  to  the  homestead  vested  in  the 
widow  free  from  the  lien.  It  necessarily  fol- 
lowed that  the  trustee  could  not  by  a  sale 
give  superiority  to  the  creditor's  claim;  and 
there  was  no  question  as  to  a  revocation  of 
the  power  by  the  widow's  administration  as 
survivor,  l^ere  could  be  no  power  to  sell 
where  there  was  no  right  to  be  enforced.  So 
the  lien  of  a  creditor  in  an  estate  Independ- 
ently administered  may  have  to  yield  to  the 
prior  rights  of  others;  but  the  statute  does 
not  require  him,  as  it  does  creditors  in  the 
ordinary  administrations,  to  pursue  and  ear 
tablish  his  right  and  to  have  questions  of 
priority  settled  In  any  prescribed  way.  It 
leavra  him  to  pursue  the  remedies  given  to 
him  by  other- rules  of  law.  He  cannot  go 
into  the  probate  court  to  establish  and  en- 
force his  lien.  He  is  permitted  by  the  stat- 
ute to  sue  In  other  courts,  but  Is  not  re- 
quired to  do  so  when  he  can  secure  bis 
rights. in  another  lawful  method  without  re- 
sort to  the  courts.  He  cannot,  of  course,  by 
a  sale  under  the  power  destroy  superior 
rights  of  others,  but  the  courts  administer- 
ing law  and  equity  are  open  to  all  who  have 
rights  confilcting  with  bis  for  their  enforce- 
ment, and  when  they  are  set  up  the  question 
becomes  one  as  to  priority  of  right,  and 
not  merely  as  to  the  revocation  of  the  power 
of  sale.  In  referring  to  the  effect  of  regular 
administrations  upon  powers  of  sale  such 
as  this  we  are  nort,  of  course,  intimating  the 
opinion  that  the  actual  opening  of  an  admin- 
istration Is  necessary.  That  question  is  not 
before  us.  If  it  be  conceded  that  a  power 
of  sale  cannot  be  exercised  where  the  es- 
tate of  the  deceased  mortgagor  is  unadmin- 
istered,  and  where  the  time  in  which  ad- 
ministration is  permitted  has  not  elapsed, 
the  concession  does  not  reach  cases  like  this, 
where  the  estate  is  represented  by  an  inde- 
pendent executor,  against  whom  the  creditor 
Is  left  by  the  probate  law  to  pursue  the 
remedies  applied  to  his  case  by  general  prin- 
ciples, and  is  not  confined  to  any  prescribed 
course  as  in  the  case  of  regular  administra- 
tions. 

The  other  grounds  set  up  in  the  petition 
for  injunction  were  settled  against  defend- 
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anta  In  error  by  the  decision  of  tbe  Court  of 
Civil  Appeals  on  the  first  appeal.  The  courts 
below  erred  In  enjoining  the  sale,  and  the 
judgments  are  reversed,  and  the  cause  dls- 
uissed. 
Reversed  and  dismissed. 


SMITH  T.  TEXAS  ft  N.  O.  R,  CO.  et  aL 
(Supreme  Court  of  Texas.     March  11,  1908.) 

1.  Receivebs— Right  to   Sue  fob   Conver- 
sion—Ttfle. 

Where  the  legal  title  to  personal  property 
is  in  a  corporation  and  the  property  is  convert- 
ed, a  receiver  thereafter  appointed  may  sue  for 
the  conversion. 

[E;d.  Mote.— For  cases  in  point,  see  Cent.  Dig. 
voL  42,  Receivers,  ||  119,  820.] 

2.  Pastrbbship— Dei'ectitx   Obgarizatioh— 
cohtxacts. 

A  contract  of  sale  with  a  supposed  corpo- 
ration is  not  rendered  invalid  by  the  fact  that 
there  was  no  corporation,  since  the  holders  of 
the  interest  in  the  concern  would  take  as  part- 
ners. 

[Ed.  Note.— For  cases  initoint,  see  Cent.  Dig. 
vol.  38,  Partnership,  |  57.] 

3.  Sales  —  CoKDiTiORAL    Sales  — Title    of 
Pbopebtt. 

A  sale  of  oil  tank  cars  upon  condition  that 
if  the  cars  were  not  paid  for  within  60  days 
the  car  should  revert  to  the  seller  did  not  pass 
title  to  the  purchaser,  as  the  transaction  would 
be  deemed  little  more  than  an  option  to  pur- 
chase. 

[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  |  1357.] 

4.  EviDEitoB  —  Pabol     Bvidencb  —  VAXTIMa 

WBITTEN  CONTBACT— AMBlGUrriES. 

In  a  suit  involving  the  question  whether 
oil  tank  cars  were  included  in  the  description 
of  a  mortgage  conveying  "all  other  proper- 
ty owned",  by  the  mort^fagor,  evidence  of  the 
mortgagor  that  he  explained  to  the  mortgagee, 
and  It  was  understood  that  the  mortgasor  did 
not  own  the  cars,  was  admissible,  since  the  rule 
tliat  parol  evidence  is  not  admissible  to  vary 
the  terms  of  a  written  contract  does  not  apply 
to  cases  of  explanation  of  ambiguity. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §g  2115-2128.] 

5.  Tboveb  awd  Convebsioh— Pabtieb  Liable 
— CoiCMOR  Gabbiebs. 

A  common  carrier  obtaining  oil  tank  cars 
From  a  person  having  the  possession,  but  not  the 
title,  must  return  them  on  demand  to  the  true 
owner,  and  if  it  does  not  do  so  it  is  guilty  of 
conversion,  since  it  had  the  right,  on  the  claim 
being  made,  to  file  an  interpleader. 

6.  WbIT  of  EBBOB— ASSiaNUENTS  OF  EiBBOB— 

Coubt  of  Civil  Appeals. 

The  action  of  the  Court  of  Civil  Appeals  in 
rendering  judgment  on  motion  for  rehearing  in 
favor  ot  certain  parties  to  the  suit  cannot  be 
reviewed  on  appeal  in  the  absence  of  an  assign- 
ment of  error  in  the  Court  of  Civil  Appeals. 

7.  Tboveb  and  Corvbbsion— Pasties  Liable 
—Pbopebtt  Included  in  Mobtoaoe. 

Where  a  mortgagee  transfers  all  the  rights 
wlUch  it  acquired  as  a  purchaser  on  foreclosure 
of  the  mortgage  to  a  third  person,  the  fact  that 
such  third  person  takes  possession  of  and  uses 
property  not  included  in  the  description  of  the 
mortgage  does  not  render  the  mortgagee  liable 
for  the  conversion. 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Sopreme  Judicial  District. 
Action  by  R.  B.  Smitli,  as  receiver  of  the 


Equitable  Land  ft  Oil  Company,  against  the 
Texas  ft  New  Orleans  Railroad  Company  and 
others  for  the  conversion  of  oil  tank  cars. 
From  a  judgment  of  the  Court  of  Civil  Ap- 
peals (105  S.  W.  528)  affirming  a  judgment 
for  part  of  the  defendants,  plalntifC  brings 
error.  Reversed  and  remanded  as  to  part  of 
the  defendants,  and  affirmed  as  to  the 
others. 

Robertson  ft  Whitaker,  for  plaintiff  in  er- 
ror. Baker,  Botts,  Parker  ft  Garwood,  L.  B. 
Da  Ponte,  and  A.  T.  Watts,  for  defendants  in 
error. 

OAINES,  C.  3.  This  suit  was  brought  by 
R.  E.  Smith,  as  receiver  of  the  Equitable 
Land  ft  Oil  Company,  against  the  Texas  & 
New  Orleans  Railroad  (Company  and  other 
defendants  to  recover  damages  for  the  con- 
Tersi(Mi  and  use  of  75  tank  cars,  alleged  to 
be  the  property  of  the  Equitable  Land  ft 
Oil  Company. 

The  litigation  grew  out  of  the  following 
facts:  The  Equitable  Land  ft  Oil  Company, 
on  the  Slst  day  of  October,  1901,  bought  the 
cars  of  the  American  C!ar  ft  Foundry  C!om- 
pany,  paying  25  per  cent  of  the  purchase 
price,  and  executing  its  mortgage  to  the 
vendor  for  the  unpaid  balance.  On  the  13tb 
day  of  November,  1902,  the  Equitable  Land  ft 
Oil  Company  executed  to  the  National  Sup- 
ply (Company  a  mortgage  to  secure  the  pay- 
ment of  a  note  to  the  latter  company  for  the 
sum  of  $14,649.32.  This  mortgage,  in  specify- 
ing the  property  conveyed,  described  specific- 
ally three  tracts  of  land,  certain  tanks,  pipe 
lines,  etc.,  and  added  "also  any  and  all  other 
property,  real,  personal  or  mixed,  now  owned 
by  the  party  of  the  first  part,  situated  iu 
Jefferson  county,  Texas."  On  the  7tb  day 
of  July,  1903,  Taber,  under  the  power  given  in 
the  National  Supply  Company's  mortgage, 
sold  the  property  described  therein  at  public 
auction,  and,  the  supply  company  being  the 
highest  bidder  therefor,  it  was  knocked  off  to 
it.  That  company  immediately  transferred 
the  rignts  which  had  accrued  under  the  bid 
to  Seymour  Kisch,  one  of  the  defendants 
herein;  Elsch  assuming  all  Its  obligations 
under  the  bid.  By  virtue  of  this  transaction 
Kisch  got  possession  of  the  cars.  On  the  2d 
day  of  June,  1904,  in  the  proceeding  in 
which  the  plaintiff  in  error  was  appointed  re- 
ceiver of  the  Ekiuitabie  Land  &  Oil  Company, 
upon  a  petition  of  the  American  Car  ft 
Foundry  Company  a  decree  was  entered  or- 
dering a  foreclosure  by  sale  of  the  property 
of  the  mortgage  of  the  latter  company  upon 
the  tank  cars  originally  given  to  it  to  secure 
the  unpaid  purchase  price  thereof.  A  sale 
was  made  in  pursuance  of  the  decree  to  the 
American  Car  &  Foundry  Company  and  was 
reported  to  the  court  The  report  was  ap- 
proved and  the  sale  confirmed,  and  the  trus- 
tee was  ordered  to  make  title  to  the  purchas- 
er. On  the  29th  ot  October,  1902,  the  Equi- 
table Land  ft  Oil  Company  made  a  contract 
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\ritb  one  H.  D.  Fletcher,  as  trustee  for  M.  T. 
Brown,  for  the  sale  of  the  75  cars,  by  which 
the  cars  were  to  be  delivered  to  Fletcher  as 
trustee,  to  be  used  by  him  for  60  days  on 
condition  that  Brown  should  pay  therefor  at 
the  expiration  of  that  time  the  sum  of  $15,- 
135,  to  fall  due  upon  a  note  executed  by  said 
gompany  to  one  A.  L.  Williams,  the  pay- 
ment of  which  Brown  had  assumed.  Under 
the  terms  of  the  contract  the  profits  to  arise 
from  the  use  of  the  cars  were  to  be  the 
property  of  the  trustee.  But  If  the  considera- 
tion was  not  paid  by  the  end  of  60  days,  then 
the  cars  were  to  reyert  to  and  become  the 
property  of  the  Equitable  Land  &  Oil  Com- 
pany, and  possession  thereof  and  all  profits 
which  had  accrued  from  their  use  should  be 
returned  to  it  M.  T.  Brown  on  the  3l8t  day 
of  October,  1902,  transferred  all  his  rights 
under  the  contract  to  the  Richmond  Trans- 
portation Company,  an  alleged  corporation. 
It  Is  thus  seen  that  nearly  one  year  elapsed 
from  the  time  that  Kisch  got  possession  of 
the  car  until  the  foreclosure  of  the  American 
Car  &  Foundry  Company's  mortgage.  Leav- 
ing out  of  view  the  eftect  of  the  sale  by 
Taber,  trustee,  until  the  foreclosure  of  the 
American  Car  &  Foundry  Company's  mort- 
gage, the  legal  title  of  the  cars  with  the 
right  of  possession  was  In  the  mortgagor,  the 
Equitable  Land  &  Oil  Company,  and  the 
receiver  Is  entitled  to  recover  against  one 
who  converted  the  property  during  that  time. 

This  brings  up  the  question,  can  Klsch  Jus- 
tify his  action  by  virtue  of  any  title  ac- 
quired by  him  under  the  sale  by  Taber?  In 
short,  the  question  Is,  were  the  cars  em- 
braced In  the  property  which  was  described 
in  the  mortgage  of  the  National  Supply  Com- 
pany? It  Is  claimed  by  defendants  In  error, 
first,  that  It  was  not,  for  the  reason  that  it 
had  been  sold  to  Brown  and  by  him  to  the 
Richmond  Transportation  Company.  But  It 
Is  seen  from  what  has  already  been  stated 
that  the  contract  between  the  Equitable  Ltmd 
&  Oil  Company  and  Brown  (which  Brown 
transferred  to  the  Richmond  Transportation 
Company)  was  a  sale  upon  condition  that  the 
cars  were  paid  for  in  60  days,  and  that  the 
money  was  never  paid.  We  hardly  think 
that,  under  the  circumstances,  the  Richmond 
Transportation  (Company  could  be  deemed 
the  owner  of  the  cars.  The  Court  of  Civil 
Appeals  held,  and  perhaps  correctly,  that 
the  Richmond  Transportation  Oompany  was 
not  a  corporation.  But  we  deem  that  unim- 
portant, because  If  the  holders  of  the  In- 
terest in  that  concern  were  not  protected  as 
corporators,  they  would  still  take  as  part- 
ners, and  the  contract  with  the  alleged  cor- 
poration would  not  be  void  on  that  account 
But  the  contract  did  not  transfer  the  title, 
and  it  could  be  deemed  but  little  more  than 
an  option  to  purchase. 

But  it  was  contended  on  behalf  of  the  re- 
ceiver that  the  parties  to  the  contract  did 
not  regard  the  tank  cars  as  property  "own- 
ed" by  the  Equitable  Land  &  Oil  Oompany, 


and.  In  support  of  tbat  contention,  the  plain- 
tiff m  error  "offered  in  evidence  the  deposi- 
tions of  M.  T.  Brown  to  show  tbat  he,  as  gen- 
eral manager  of  the  Equitable  Land  &  Oil 
Co.,  negotiated  and  executed  the  mortgage 
or  deed  of  trust  referred  to  wltti  W.  H.  Wil- 
son, the  general  manager  representing  tbe 
National  Supply  Co.,  and  at  the  time  he  fully 
explained  to  said  Wilson  the  situation  with 
reference  to  said  cars,  and  that  they  had 
been  sold  to  the  Richmond  Transportation 
Co.,  and  that  the  said  Wilson  fully  under- 
stood that  they  were  not  embraced  In  said 
mortgage ;  and,  further,  that  by  mistake  the 
first  draft  of  said  mortgage  or  deed  of  trust 
did  embrace  said  cars,  and,  on  attention  be- 
ing called  to  it,  the  same  was  redrafted  and 
reformed,  and  said  cars  left  out  of  it"  Tbe 
evidence,  upon  objection,  was  excluded  by 
the  court,  and  in  this  we  think  there  was 
error.  Now,  at  the  time  of  the  execution  of 
the  deed  of  trust  In  question,  it  was  a  ques- 
tion of  some  nicety  whether  the  cars  in  view 
of  tbe  contract  that  had  been  entered  into 
for  their  conveyance  could  be  said  to  be 
owned  by  the  mortgagor  In  the  deed  of  trust 
It  Is  an  elementary  rule  that  parol  evidence 
is  not  admissible  to  vary  the  terms  of  a  writ- 
ten contract  But  when  we  come  to  apply 
the  description  of  property  in  a  conveyance, 
an  ambiguity  or  a  doubt  Is  disclosed  as  to 
whether  the  property  is  embraced  within  the 
description,  a  different  rule  obtains,  and  it 
Is  permissible  to  prove  by  oral  testimony 
what  property  the  parties  meant  to  embrace. 
The  principle  Is  illustrated  by  the  decision  in 
the  case  of  Thorington  v.  Smith,  8  Wall.  1, 
19  L.  Ed.  861.  In  tliat  case  at  Montgomei7, 
Ala.,  In  1864,  Smith  and  Hartley  executed  to 
Thorington  their  note  for  "ten  thousand  dol- 
lars" without  any  qualifying  words  as  to  tbe 
money.  This  question  was  certified  to  the 
Supreme  Court  of  tbe  United  States:  "2. 
(3an  evidence  be  received  to  prove  that  a 
promise  expressed  to  be  for  the  payment  of 
dollars  was,  in  fact  made  for  tbe  payment 
of  any  other  than  lawful  dollars  of  the  Unit- 
ed States?"  After  discussion  of  the  question. 
It  was  answered  as  follows :  "We  are  clearly 
of  opinion  that  such  evidence  must  be  re- 
ceived in  respect  to  such  contracts,  in  order 
that  Justice  may  be  done  between  the  parties, 
and  that  the  party  entitled  to  be  paid  In 
these  Confederate  dollars  can  recover  their 
actual  value  at  tbe  time  and  place  of  the  con- 
tract, in  lawful  money  of  the  United  States." 
The  same  ruling  was  made  by  the  same  court 
in  the  Confederate  Note  Case,  19  Wall.  548, 
22  L.  Ed.  196.  There  was  no  ambiguity  as 
to  the  meaning  of  the  word  "dollars."  But 
the  court  knowing  that  during  the  war  be- 
tween the  states  Confederate  money  was  the 
only  money  used  by  the  people  of  that  sec- 
tion, and  that  "dollars"  usually  meant  by 
them  "dollars"  In  that  currency,  held  that 
parol  evidence  was  admissible  to  show  what 
kind  of  money  was  meant  Here  we  have 
a  description  in  a  mortgage  "all  other  prop- 
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erty  owned"  by  the  mortgagor.  In  order  to 
apply  the  description  to  any  epeclflc  prox>erty 
we  bave  to  ascertain  what  property  the  mort- 
gagor owned.  When  we  come  to  apply  the 
description  in  question  to  the  proper^  claim- 
ed under  the  mortgage,  we  are  confronted 
with  the  fact  that  at  one  time  the  mortgagor 
Iield  the  legal  title  to  the  tank  cars,  but  had 
entered  Into  a  contract  of  sale,  conditional 
though  It  may  be,  under  which  the  proposed 
purchaser  was  entitled  to  their  possession. 
HoweTer  clear  the  title  might  appear  to  be  to 
a  lawyer.  It  Is  obvious  that,  to  ordinary  bnsl- 
neas  men,  there  would  be  grave  doubt  as  to 
the  question.  We  think  that  under  the  cir- 
cumstances, parol  evidence  is  admissible  to 
show  what  the  parties  to  the  agreement 
meant  by  "owned,"  and  that  they  did  not  un- 
derstand that  the  tank  cars  were  so  owned 
by  the  mortgagor.  We  are  of  opinion  that 
the  court  erred  In  excluding  the  evidence. 

As  we  have  previously  said,  since  the  re- 
ceiver had  the  legal  title  to  the  cars  at  the 
time  Klscb  took  possession,  be  is  entitled  to 
recover  for  their  conversion.  What  the  meas- 
ure of  his  damages  Is,  we  are  not  called  upon 
to  determine.  Is  he  entitled  to  the  full  value 
of  the  cars,  unincumbered,  or  only  to  the 
value  of  their  hire  imtll  they  were  sold  un- 
der the  American  Car  &  Foundry  Company's 
mortgage?  That  mortgage  entitled  the  mort- 
gagee upon  default  on  part  of  the  mortgagor 
to  the  possession  and  use  of  the  cars.  What 
effect  should  this  have  upon  the  question  of 
damages  In  the  case?  And  If  It  be  answered 
that  the  mortgagee  did  not  exercise  its  right 
and  did  not  take  possession  of  the  cars,  what 
effect  does  the  receiver's  proceeding  In  en- 
joining action  on  part  of  the  mortgagee  have 
upon  the  case?  We  merely  throw  these  out 
as  suggestions  In  view  of  another  trial. 

But  it  Is  urged  on  behalf  of  the  Texas  & 
New  Orleans  Railroad  Company  that  since  It 
bad  received  the  cars  of  Klsch  as  a  common 
carrier  It  was  bound  to  return  them  to  him, 
and  Is  guilty  of  no  wrong  In  having  done  so. 
But  the  law  is  that  the  bailee  cannot  suc- 
cessfully resist  the  dalm  of  the  true  owner. 
If  the  bailor  have  no  title  he  can  give  none 
to  his  bailee.  Roberts  v.  Tarboro,  41  Tex. 
449.  Tlie.rule,  though  seemingly  harsh,  is  not 
so,  from  the  fact  that  the  law  will  allow  the 
bailee  time  In  which  to  determine  his  rights 
(Roberts  v.  Tarboro,  supra),  and  will  always 
protect  him  by  permitting  him  to  file  his  blU 
of  interpleader,  In  which  the  right  will  be 
determined,  and  he  will  be  answerable  only 
to  the  party  who  established  his  right 

There  is  no  assignment  of  error  In  the 
Court  of  Civil  Appeals  that  tlie  court  erred 
in  rendering  Judgment  on  motion  for  rehear- 
ing in  favor  of  E.  M.  Sterling,  E.  A.  Sterling 
k  Go.,  and  the  Vulcan  Oil  Company,  and 
therefore  the  Judgment  in  their  favor  cannot 
be  disturbed. 

We  are  of  opinion,  however,  that  no  case 
for  conversion  of  the  cars  was  made  against 
the  National  Supply  Company.  The  property 
at  its  foreclosure  sale  was  bid  off  by  it  for  a 


lump  sum.  In  the  notice  of-  the  sale,  the 
property  is  descrll)ed  precisely  as  in  the 
mortgage,  no  mention  being  made  of  the  tank 
cars.  The  transfer  to  Klsch  Is  simply  of  Its 
rights  under  the  bid,  no  allusion  whatever 
being  made  as  to  the  cars.  In  the  trustee's 
conveyance  to  Klsch  in  pursuance  of  the 
transfer  of  the  bid,  the  cars  are  mentioned 
as  a  part  of  the  property  conveyed;  but  we 
fall  to  see  that  the  supply  company  should  be 
responsible  for  such  action  on  part  of  the 
trustee.  We  think  the  Judgment  in  favor  of 
that  company  ought  to  be  affirmed. 

Our  conclusion  Is  that  the  Judgment  as  to 
Klsch  and  the  Texas  &  New  Orleans  Rail- 
road Comi>any  ought  to  I>e  reversed,  and  the 
cause  remanded,  but  that  as  to  the  other 
parties  It  ought  to  l>e  affirmed.  It  is  accord- 
ingly so  ordered. 


METROPOLITAN  LIFE  INS.  CO.  et  al.  v. 

LOVE,   Insurance  Com'r.» 
(Supi«me  <!;ourt  of  Texas.     March  18,   1906.) 

1.  MAMnAinrs  —  INBUBANCB    CoionssioRUt — 
lacERBE  TO  CoMPAWY— Issue. 

Where  it  is  the  clear  miniaterlal  duty  of  an 
inatirance  commissioner  to  Issue  a  certificate  to 
a  foreign  insurance  company  entitling  it  to  do 
business  in  the  state,  mandamus  will  lie  to  com- 
pel its  issuance,  and  the  fact  that  the  insurance 
company  had  not  complied  with  a  statute  which 
it  claimed  was  anconstitntional  will  not  defeat 
Jurisdiction,  since  the  constitutionality  of  the 
act  may  be  determined  in  that  proceeding. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Mandamus,  |i  192,  193.] 

2.  Samk.  .  . 

Under  Rev.  St  1895.  arts.  8048,  8050, 
3061,  3062,  providing  that  a  foreigir  Inaurance 
company,  as  a  condition  of  doing  business  in 
the  state,  must  comply  with  all  the  requirements 
of  law,  and  furnish  a  statement  giving  certain 
information,  and  obtain  a  certificate  from  the 
insurance  commissioner,  who  is  vested  with  dis- 
cretionary power,  as  shown  by  article  3048,  pro- 
viding that  the  commissioner  "l)e  satisfied  that 
such  company  has  fully  and  In  good  faith  com- 
plied with  all  requirements  of  the  law  and  is 
possessed  of  the  amount  of  capital  stock  requir> 
ed  by  law,"  and  further  authorizLng  the  com- 
missioner to  "make  or  cause  to  be  made  such  ex- 
aminations into  the  affairs  of  the  company  as 
he  may  deem  prudent"  mandamus  will  not  lie 
to  compel  the  commissioner  to  issue  the  certifi- 
cate before  he  has  completed  his  investigation,  as 
his  action  is  discretionary,  and  there  is  no  ali- 
solute  ministerial   duty  on  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Mandamus,  H  192,  193.] 

Application  for  mandamus  by  the  Metro- 
politan Life  Insurance  Company  and  another 
against  T.  B.  Love,  commissioner  of  insur- 
ance, etc.,  to  compel  the  issuance  of  a  certifi- 
cate entitling  the  applicants  to  do  business 
in  the  state.    Writ  denied. 

Locke  ft  Locke,  for  relators.  R.  Y.  David- 
son, Atty.  Gen.,  and  Wm.  B.  Hawkins,  Asst 
Atty.  Gen.,  for  respondent 

WILLIAMS,  J.  The  plaintiffs,  a  New 
York  life  Insurance  company  and  Patrick  J. 

'For  opinion  on  motion  for  rehearing,  see  108  S.  W. 
US7. 
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Donovan,  one  Of  its  policy  bolderg,  bare  ap- 
plied for  a  writ  of  mandamus  from  this  court 
to  require  the  respondent  to  grant  to  it  a 
permit  to  pursue  its  business  in  this  state. 
They  aver  a  compliance  with  all  of  the  stat- 
utory provisions  of  this  state  prescribing  the 
conditions  upon  which  it  (s  made  respond- 
ent's duty  to  issue  the  permit,  except  tbose 
of  the  act  of  1907,  Icnown  as  the  "Robertson 
Act"  (Laws  30th  Leg.  p.  316,  c.  170),  with 
which  plaintiffs  admit  the  company  has  not 
complied  and  does  not-  intend  to  comply. 
They  contend  that  this  act  is  unconstitution- 
al and  void,  Is  not  a  law,  and  that,  therefore, 
no  compliance  with  its  requirements  is  neces- 
sary. It  may  be  true  that  if  the  act  so  far 
violates  the  Constitution  as  to  render  void  the 
whole  of  it,  or  such  parts  of  it  as  would,  if 
valid.  Interfere  with  the  granting  of  the  li- 
cense, the  company  would  be  entitled  to  ad- 
mission and  to  a  mandamus  to  enforce  it, 
provided  there  are  other  laws,  with  which  it 
has  compiled,  giving  It  the  right  claimed,  and 
making  it  the  clear  mimlsterlal  duty  of  the 
respondent  to  issue  ttie  license.  But  just 
here  plaintiffs  encounter  what  appears  to  us 
to  be  an  insuperable  obstacle  to  this  proceed- 
ing. As  an  extrastate  corporation,  this  com- 
pany can  only  demand  a  right  to  pursue  its 
business  in  this  state  when  that  right  Is  given 
by  her  laws,  and  upon  complying  With  the  re- 
quirements of  those  laws  Imposed  as  condi- 
tions precedent  to  Its  admission;  and,  on  the 
other  band,  the  respondent  can  only  be  com- 
pelled by  mandamus  from  this  court  to  Issue 
the  license  when  such  laws,  upon  admitted 
facts,  make  it  his  ministerial  dnty  to  take 
that  action.  Until  this  condition  of  things  is 
shown,  the  plaintiffs  are  In  no  position  to 
make,  and  the  court  Is  not  authorized  to  en- 
tertain, an  attack  upon  the  act  of  1907.  We 
must,  therefore,  first  determine  whether  or 
not  plaintiffs  show  a  right  to  the  writ  under 
the  statutes,  other  than  that  of  1907. 

By  article  3061,  Rev.  St.  1895,  it  Is  made 
unlawful  for  any  such  company  to  engage  in 
the  life  insurance  business  In  this  state  with- 
out first  procuring  a  certificate  of  authority 
to  do  so  from  the  commissioner.  Article 
3048  requires  that  the  commissioner  "be  sat- 
isfied that  such  company  has  fully  and  in 
goiod  faith  compiled  with  all  the  requirements 
of  the  law  and  is  possessed  of  the  amount 
of  capital  stock  required  by  law,"  and  further 
authorizes  the  commissioner  to  "make  or 
cause  to  be  made  such  examination  and  in- 
vestigation into  the  affairs  of  such  company 
as  he  may  deem  prudent,"  before  Issuing  the 
certificate  of  authority.  A  statement  from 
the  company  is  required  by  article  3062,  de- 
signed to  furnish  information  as  to  the  facts 
which  the  Legislature  deemed  essential  to 
its  qualification  to  engage  in  the  business. 
The  petition  shows,  and  It  Is  not  denied,  that 
the  plaintiff  company  has  famished  a  state- 
ment which,  in  its  contents,  compiles  with 
this  requirement;  and  if  the  statute  made 
this  conclusive  upon  the  commissioner,  and 


required  him,  upon  the  strength  of  it  alone, 
to  issue  the  certificate,  it  might  be  said  that 
the  duty  would  be  absolute,  and  that  the 
right  of  this  applicant  for  the  certificate 
would  be  complete,  in  sa  far  as  it  depends 
upon  these  provisions.  But  such  Is  not  the 
ca8&  The  statute  does  not  stop  with  exact- 
ing the  statement,  but  expressly  requires  the 
commissioner  to  satisfy  himself,  not  merely 
by  an  examining  of  it,  but  by  such  investi- 
gation Into  the  affairs  of  the  company  as  he 
may  deem  prudent,  that  it  has  complied  with 
all  the  requirements  of  the  law.  The  inqnlry 
he  may  make  embraces  within  its  scope  all 
that  may  be  necessary  to  the  ascertainment 
of  the  facts  of  whidi  be  must  be  satisfied. 
From  all  the  provisions,  taken  together,  in- 
cluding article  8060,  as  well  as  those  already 
cited,  it  clearly  appears  that  authority  is 
given  to  the  commissioner  to  look  fully  into 
the  condition  of  the  company  as  affected  by 
its  capital  stock,  its  assets,  Its  liabilities,  etc., 
to  see  that  it  Is  in  the  condition  contemplated 
by  the  law  as  qualifying  it  to  conduct  a  life 
insurance  bnsiness;  and  the  being  In  this  con- 
dition is  one  of  the  things  that  constitutes 
compliance  with  the  requirements  of  the  law. 
It  follows  that  his  investigation  Into  the  af- 
fairs of  the  company  Is  to  be  made  partly 
for  the  ascertainment  of  such  condition,  and 
that  he  must  be  satisfied  of  it  before  grant- 
ing authority  to  do  business. 

In  addition  to  alleging  the  making  of  the 
statement  as  required,  the  petition,  directly 
and  In  detail,  alleges  the  existence  of  each 
and  all  the  facts  which  the  law  requires  to 
entitle  it  to  the  certificate  of  authority  claim- 
ed. The  answer  does  not  directly  deny  the 
existence  of  any  of  these  facts,  but  Instead 
shows  In  substance  that  the  commissioner  Is 
not  satisfied  without  further  Investigation 
that  the  company  has  complied  with  the  law 
in  those  things  which  are  essential  to  the 
financial  condition  which  much  exist  in  order 
to  constitute  compliance,  and  as  reasons  for 
his  doubt  he  states,  upon  information,  certain 
statements  and  charges  that  have  been  made 
against  the  company  in  different  proceedings 
in  New  York.  The  view  we  take  of  the  case 
renders  it  unnecessary  to  state  this  more 
fully.  By  their  exceptions  and  In  argument 
the  plaintiffs  contend  that  the  positive  aver- 
ments of  the  answer  cannot  be  put  in  issue 
by  statements  thus  made,  based  upon  hearsay 
and  not  alleged  to  be  true,  and  that,  if  it 
were  otherwise,  the  facts  stated  are  irrele- 
vant to  the  question  whether  or  not  the  com- 
pany has  complleh  with  the  laws  of  Texas. 
But  these  contentions  overlook  one  of  the 
material  questions  in  the  case,  which  is 
whether  or  not  the  conditions  have  arisen  ab- 
solutely to  entitle  the  plaintiffs  to  the  author- 
ity applied  for  and  to  make  it  the  present 
legal  duty  of  the  respondent  to  grant  It  Be- 
fore such  right  can  arise  and  such  duty  at- 
tach under  this  statute,  the  respondent  has 
the  right  to  satisfy  himself,  by  an  examina- 
tion of  the  affairs  of  the  company,  of  the 
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existence  of  ttie  necessary  fact  The  deter- 
mination of  the  fact  in  tbls  way  is  committed 
to  him.  If  the  court  could  ever  review  his 
final  determination  of  auch  a  question  oo  the 
ground  that  It  was  arbitrary  and  capridous, 
or  unsupported  by  any  valid  reason  or  not,  it 
seems  plain  that  it  cannot,  by  mandamus^ 
deny  him  the  authority  which  the  statute  ex- 
pressly gives  him 'Of  investigating  the  sub- 
ject before  acting.  The  court  Is  not  made 
the  Judge  of  the  propriety  of  admitting  such 
companies  Into  the  state.  The  court  can 
only  enforce  rights  given  and  duties  Imposed 
by  law,  and  there  can  be  no  legal  right  of  the 
kind  claimed  here  until  everything  has  been 
done  to  make  It  the  legal  duty  of  respondent 
to  issue  the  certificate.  As  we  understand 
the  answer,  the  matters  of  Information  are 
merely  referred  to  as  an  evidence  of  the  good 
faith  of  respondent  and  to  meet  the  charge 
that  his  dissatisfaction  has  no  reason  to  sup- 
port it 

It  must  be  borne  In  mind  thf^t  the  statutes 
under  consideration  do  not  prescribe  certain 
facts,  the  mere  existence  of  which,  to  be  as- 
certained In  the  ordinary  way  in  the  courts, 
entitles  the  company  showing  them  to  the 
certificate  of  authority;  but  they  vest  in  an 
officer  chosen  for  that  purpose  the  duty  and 
power  of  granting  the  authority,  or  not,  ac- 
cording to  the  results  of  his  own  inquiries. 
Whatever  may  be  the  extent  of  the  power  of 
the  conrts  to  review  his  decision,  after  it  has 
been  made,  we  know  of  no  principle  that 
would  authorize  us  virtually  to  take  the  in- 
quiry out  of  his  hands  by  compelling  him  to 
issue  the  certificate  before  be  has  decided 
whether  or  not  it  should  be  issued.  It  is  sug- 
gested that  the  respondent  has  no  just  rea- 
son for  his  doubt  as  to  the  facts.  It  is  be- 
cause of  this  contention,  we  presume,  that 
the  matters  of  hearsay  are  set  up  In  the  an- 
swer. But  lias  the  court  the  right  at  tliis 
time  to  entertain  such  a  controversy?  Who 
Is  to  determine  whether  or  not  an  examina- 
tion is  prudent,  and,  if  so,  who  is  to  make 
that  examination?  The  statute  answers  all 
such  questions  by  investing  the  commissioner 
with  tbe  discretion  to  determine  when  an  In- 
vestigation should  be  made — a  discretion 
which  cannot  be  controlled  by  mandamus. 

It  would  be  to  no  purpose  to  enter  into  tbe 
question  as  to  the  validity  of  the  act  of  1907. 
If  all  that  plalntUFs  claim  concerning  It  were 
conceded,  they  still  could  not  maintain  this 
proceeding.  It  will  be  time  to  consider  the 
Indmatlou  made  that  respondent  Is  merely 
evading  an  attack  upon  the  Robertson  act  by 
interposing  his  right  to  make  an  investiga- 
tion which  he  really  does  not  desire  to  make, 
should  an  application  be  made  based  upon  a 
refusal  to  proceed  with  the  investigation. 
No  such  question  Is  In  the  present  proceed- 
ing, which  seeks  to  compel  him  to  issue  the 
certificate  at  once. 

Mandamus  refused. 


BURROW  V.  CITY  OF  HOT  SPRINGS. 
(Supreme  Court  of  Arkansas.     Feb.  3,  1908.) 

1.  MUNICIPAI.  COBFOBATIONS  —  OBDIKAROES— 

Validity. 

Under  Kirby's  Dig.  K  5460-6464,  giving 
municipal  corporations  authority  to  pass  ordi- 
nances not  inconsistent  with  the  state  laws,  for 
carrying  into  effect  the  provisions  of  tbe  gen- 
eral municipal  law  and  for  the  purpose  of  pro- 
hibiting and  punishing  anything  which  the  state 
laws  make  a  misdemeanor,  together  with  au- 
thority to  prescribe  penalties  for  all  violations 
of  such  orainances  not  exceeding  the  penalties 
prescribed  for  similar  offenses  against  the  state 
laws,  a  city  council  may  pass  an  ordinance  mak- 
ing it  a  misdemeanor  for  a  physician  to  employ 
a  drummer"  for  the  purpose  of  procuring  pa- 
tients, and  providing  a  penalty  of  from  $25  to 
S200  for  its  violation,  since  the  Gantt  law 
(Kirby's  Dig.  §{  624&-6250)  makes  the  same 
conduct  a  misdemeanor  and  provides  the  same 
penalty. 

2.  SAIO!— POLICB  POWEB— REOTnLATINO  DbTTU- 
UXBS. 

So  much  of  Kirby's  Dig.  {  54S8,  givine  mu- 
nicipal coiporations  power  to  regulate  drum- 
mers, as  relates  to  the  regulation  of  "drumming 
for  doctors"  refers  to  its  regulation  in  some 
other  way  than  that  designated  under  the  Gantt 
law  (Kirby's  Dig.  {g  5240-5250),  which  prohib- 
its such  drumming  absolutely,  and  expressly  re- 
peals all  laws  in  conflict  wiUi  it. 

8.  Saub— Violation  of  Ordinances— Pbose- 
ouTioN  —  Police  Coubts  —  Pbocedxtbe  in 
Gbnebal. 

The  procedure  for  the  prosecution  of  mis- 
demeanors or  violations  of  city  ordinances  in  the 
police  court  is  similar  to  that  for  the  prosecu- 
tion of  misdemeanors  in  justice  courts,  no  In- 
dictment being  necessary  in  the  police  court  un- 
der  the  express  provisions   of  Kirby's   Dig.   | 

2482,  and  no  written  information  or  pleadings 
being   required   in   either   court   under  sections 

2483,  2495,  and  the  proceedings  in  such  cases 
are  not  very  narrowly  scrutinised  in  matter  of 
form. 

4.  CbIIIINAL  IiAW— PBELnOKABT  AlTIDAVIT— 

Natube. 

An  affidavit  filed  in  a  police  court  for  a 
warrant  of  arrest  has  performed  its  office  when 
accused  is  brought  betore  the  police  judge  for 
trial. 

5.  Same— SumciENCT  of  Affidavit. 

While  accused  is  entitled  to  a  proper  state- 
ment of  the  charge  against  him  in  an  affidavit 
filed  in  a  police  court  for  a  warrant  for  his  ar- 
rest, a  mere  defective  statement  In  it  does  not 
affect  tbe  subsequent  proceedings,  unless  the 
affidavit  la  so  uncertain  as  not  to  charge  an 
offense. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  S  420.] 

6.  Physicians  and  Suboeons  —  Offenses  — 
Employing  Solioitob  for  Bustness^Pbos- 

BCUTION— PBELIMINABY    AFFIDAVIT. 

An  affidavit  filed  In  a  police  court  for  a 
warrant  of  arrest  for  a  physician  charged  with 
employing  a  solicitor,  capper,  or  drummer  for 
the  purpose  of  procuring  patients  as  expresslv 
prohibited  by  Kirbv's  Dig.  {  5246,  and  by  city 
ordinance,  which  alleges  that  accused  unlawful- 
ly employed  "a  solicitor,  capper,  and  drummer 
for  the  purpose  of  procuring  patients,"  he  being 
at  the  time  engaged  in  the  practice  of  medicine, 
is  sufficient  to  charge  the  offense,  since  it  is  sub- 
stantially In  the  language  of  the  statute  and  or- 
dinance. 

7.  Same. 

It  was  not  necessary  to  set  out  in  the  af- 
fidavit the  name  of  the  solicitor  or  drummer  em- 
ployed, since  that  was  matter  of  proof. 
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8.  Cbdorai.  Law— AppbaI/— Review— Waiv- 
es or  EiBBOB— Failtibb  to  Ubok  Objection 
IN  Motion  fob  New  Trial. 

Where  the  admUsion  of  evidence  is  anign- 
ed  aa  error,  only  those  grounds  of  objection  may 
be  considered  on  appeal  which  were  urged  in 
the  motion  for  a  new  trial,  and  other  objec- 
tions will  be  considered  as  waived,  since  the 
trial  court  must  have  first  had  an  opportunity 
to  pass  upon  them. 

[Ed.  Note.— For  oases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  |  2ff79.] 

9.  Same— Recobd  —  Mattebs  not  Affabent 
OF  Recobd. 

Where  a  proper  foundation  for  the  intro- 
duction of  the  evidence  of  a  witness,  taken  at  a 
former  trial,  was  laid,  the  correctness  of  the 
ruling  of  the  court  in  admitting  it  on  the  ground 
that  the  witness  was  beyond  the  jurisdiction  of 
the  court  is  not  affected  by  the  fact,  discovered 
since  the  trial,  that  the  witness  was  in  fact  not 
beyond  the  jurisdiction  at  the  time  of  the  trial. 

10.  Same— Instbtjctionb  Albeadt  Qiven. 
Requested  instructions  which  have  been  al- 
ready given  in  response  to  other  requests  are 
properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  g  2011.] 

11.  Same— Tbiai.— iNBTBUcnoNB  —  Ckedibil- 
itt  or  Witnesses. 

In  a  prosecution  of  a  physician  for  obtain- 
ing patients  by  hired  drummers,  where  there 
was  evidence  tending  to  prove  that  various  per- 
sons, who  were  witnesses,  had  aided  accused  in 
so  obtaining  patients,  an  instruction  that  all 
persons  who  stand  by  and  aid  or  assist  or  who, 
not  being  present,  have  advised  and  encouraged 
the  peri)etration  of  a  crime  are  guilty  of  the 
commission  of  a  crime  as  well  as  the  person 
who  actually  committed  it  was  properly  given 
as  an  aid  to  the  jury  in  determining  the  cred- 
ibility of  the  witnesses. 

12.  Same— Appeal  —  Habmlesb    Ebbob  — In- 

BTBUCnONS. 

The  instruction,  even  if  abstract  waa  not 
prejudicial,  since  it  had  reference  only  to  the 
witnesses  who  were  shown  to  have  aided  accus- 
ed in  committing  the  offense  charged,  and  was 
tantamount  to  telling  the  jury  that  they  might 
consider  the  witnesses'  interest  or  bias  in  de- 
termining their  credibility. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §  3159.] 

13.  Same— Misdemeanobs— AccEssoBiKS. 
There  are  no  accessories  in  misdemeanors, 

but  all  who  participate  in  any  way  in  the  un- 
lawful act  are  principal  offenders. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  74.] 

14.  Same  — Tbial  — iNSTBUcnoNB  nor  Mis- 
leading. 

In  a  prosecution  of  a  physician  for  solicit- 
ing patients  by  means  of  a  drummer  or  solic- 
itor, an  instruction  that  It  was  not  necessary 
to  prove  accused  guilty  by  the  testimony  of  wit- 
nesses who  heard  him  employ  a  drummer  or  so- 
licitor to  solicit  patients  for  him,  but  that  such 
guilt  might  be  established  by  proof  of  facts  and 
circumstances  from  which  his  guilt  might  rea- 
sonably and  satisfactorily  be  implied  beyond  a 
reasonable  doub^  while  not  in  apt  language, 
was  not  misleading  when  talcen  in  connection 
with  instructions  that  accused  was  presumed 
to  be  innocent  that  the  presumption  obtained 
through  the  trial,  and  that  be  was  not  required 
to  produce  evidence  of  his  innocence  until  every 
allegation  material  to  the  crime  charged  had 
been  proved  beyond  a  reasonable  doubt,  and 
that,  before  he  could  be  convicted  on  circum- 
stantial evidence,  the  testimony  should  be  so 
strong  as  to  convince  the  jury  of  his  guilt  to 
such  an  extent  as  to  exclude  every  other  reason-: 
able  hypothesis,  and  that,  if  the  evidence  in  any 
essential  point  admitted  of  reasonable  doubt,  ac- 


eowd  should  be  acquitted.    This  i>ropo8ition  wa» 
adopted  by  a  divided  court 

[Ejd.  Note.— For  cases  in  noint  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |  1^.] 

15.  Same— Pbovince  ot  Jubt  — Weight   of 
Evidence. 

The  instmction  was  not  objectionable  aa 
•being  on  the  weight  of  evidence. 

Appeal  from  Circuit  Court,  Garland  Gotm- 
ty ;  H.  Evans,  Jndge. 

O.  S.  Burrow  was  convicted  of  Tlolatlng  a 
city  ordinance  of  the  dty  of  Hot  Springs,  and 
was  fined,  and  his  license  to  practice  medi- 
cine was  revoked,  and  be  appeals.  Affirmed 
upon  an  equal  division  of  the  judges. 

The  instructions  referred  to  in  the  opinion 
were  as  follows: 

Instructions  given  for  plaintiff: 

"(6)  It  is  not  necessary  for  the  city  to 
prove  the  defendant  guilty  by  the  testimony 
of  witnesses  who  heard  the  defendant  employ 
a  solicitor,  capper,  or  drummer  to  solicit 
patients  for  him  to  treat;  but  such  guilt 
may  be  established  by  proof  of  facts  and  cir- 
cumstances from  which  may  reasonably  and 
satisfactorily  imply  bis  guilt  beyond  a  rea- 
sonable doubt." 

"(8)  Tou  are  instructed  that  all  persons 
who  stand  by,  aid,  or  assist,  or  who,  not  be- 
ing present  aiding,  abetting,  or  assisting,  hath 
advised  and  encouraged  the  perpetration  of  a 
crime,  are  guilty  of  the  commiEsion  of  a  crime 
as  the  person  so  aided,  abetted,  assisted,  ad- 
vised, or  encouraged  one  wlx)  commits  the 
same." 

Instructions  given  at  request  of  defendant: 

"(1)  The  jury  are  Instructed  that  any  per- 
son has  a  perfect  right  to  recommend  a  phy- 
sician to  another,  and  such  physician  has  a 
perfect  legal  right  to  be  recommended;  and, 
before  the  jury  in  this  case  should  find  the 
defendant  guilty  of  violation  of  the  ordinance 
of  the  city,  they  must  tie  satisfied  from  the 
evidence,  beyond  a  reasonable  doubt,  that 
there  was  a  contract,  express  or  implied,  en- 
tered into  between  O.  S.  Burrow  and  others, 
whereby  said  Burrow  did  employ  a  solicitor 
or  drummer  for  the  purpose  of  procuring  pa- 
tients to  be  treated  by  him  as  a  pliyslcian  or 
surgeon,  and  that  said  O.  S.  Burrow  was  at 
such  time  of  employing  said  drummers  a  reg- 
ularly licensed  physician  and  surgeon,  and 
engaged  in  the  practice  of  medicine  in  the 
city  of  Hot  Springs,  and  that  such  contract 
and  employment  were  made  and  entered  into 
after  said  ordinance  waa  published. 

"(2)  The  jury  are  instructed  that  the  de- 
fendant is  presumed  to  be  innocent,  and  this 
presumption  accompanies  him  throughout  the 
trial,  and  he  may  stand  upon  this  presump- 
tion, and  is  not  required  by  the  law  to  pro- 
duce any  evidence  of  his  innocence  until  the 
prosecution  has  proved  every  allegation  mate- 
rial to  the  crime  with  which  he  is  ctmrged, 
by  such  evidence  as  shall  be  sufficient  to  prove 
bis  guilt  beyond  a  reasonable  doubt" 

"(4)  The  Jury  are  instructed  that,  before 
tb^  can  be  warranted  in  convicting  the  de- 
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fendant  upon  dicnmstantlal  evidence,  tbe 
testimony  should  be  ao  strong  as  to  convince 
tbem  of  defendant's  guUt,  to  such  an  extent 
aa  to  exclude  every  other  reasonable  hy- 
pothesis than  that  the  defendant  Is  guilty." 

"(7)  If  the  Jury  believe  that  the  evidence 
In  any  essential  point  in  the  case  admits  of 
any  reasonable  doubt,  a  doubt  consistent  with 
reason,  the  defendant  la  entitled  to  the  bene- 
fit of  it,  and  you  should  acquit  Jiim." 

The  following  instructions,  requested  by 
defendant,  were  refused: 

"(6)  The  defendant  in  this  case  is  charged 
with  having  employed  drummers  to  solicit 
patients  for  him,  andt  unless  you  find  from 
tbe  evidence,  beyond  a  reasonable  doubt,  that 
he  did  BO,  you  should  acquit  him.  Any  per- 
son has  a  perfect  right  to  recommend  visi- 
tors to  a  physician,  and  the  physician  has  a 
perfect  right  to  accept  such  patients  and 
treat  them  without  in  any  way  violating  the 
city  ordinance.  And,  if  a  drummer  should 
drum  persons  to  a  doctor,  and  a  doctor  should 
accept  tbe  patients  and  treat  them,  and  he 
should  know  that  they  had  been  drummed  to 
him,  this  would  not  make  him  guilty,  unless 
he  bad  employed  the  drummer  to  drum  for 
him.  And  in  this  case  it  is  essential  to  a 
conviction  that  the  city  prove  beyond  a  rea- 
sonable doubt  that  the  defendant  had  employ- 
ed some  one  or  more  of  the  persons  men- 
tioned in  evidence  to  drum  for  him,  and,  if  it 
lias  failed  In  this,  you  should  acquit  him." 

"(11)  Although  you  may  believe  from  the 
evidence  that  visitors  were  recommended  or 
drummed  to  tbe  defendant  by  Davis  and  oth- 
ers, this  would  not  authorize  you  to  convict 
him,  unless  the  evidence  shows  t>eyond  a  rea- 
sonable doubt  that  he  had  employed  some  one 
or  more  of  them  to  drum  for  him." 

This  was  a  prosecution  had  In  tbe  police 
court  of  tbe  city  of  Hot  Springs,  based  upon 
the  following  ordinance: 

"Be  it  ordained  by  tbe  city  council  of  the 
city  of  Hot  Springs: 

"Section  1.  Ttiat  any  pliyslclan  or  surgeon 
engaged  In  the  practice  of  medicine  in  this 
city,  who,  for  the  purpose  of  procuring  pa- 
tients shall  employ  any  solicitor,  capper  or 
drummer,  or  shall  subsidize  or  employ  any 
hotel  or  boarding  house,  shall  be  deemed 
guilty  t>t  a  misdemeanor,  and  on  conviction 
shall  be  punished  by  a  fine  of  not  less  than 
$25  nor  more  than  (200,  and  by  the  revocation 
of  his  license  to  practice  medicine  or  sur- 
gery, which  revocation  shall  be  adjudged  and 
pronounced  by  the  police  court  in  which  he  is 
tried  and  convicted  at  the  same  time. 

"Sec.  2.  That  any  pbysician  or  surgeon 
whose  license  to  practice  shall  on  conviction 
under  tbe  provisions  of  this  ordinance  have 
his  license  revoked,  may  appeal  from  the 
Judgment  of  conviction  but  shall  not,  pend- 
ing appeal,  be  permitted  to  practice  medicine 
or  surgery  in  this  city,  and  if  he  does  prac- 
tice, or  attempt  to  offer  to  so  practice  pend- 
ing the  appeal,  he  shall  be  punished  in  tbe 


same  manner  and  to  the  same  extent  as  If 
he  had  never  had  any  license  to  practice." 

Sections  3  and  4  are  not  material  to  the 
issues  in  this  cause. 

The  following  aflldavlt  was  filed  before  the 
police  Judge  of  the  city  of  Hot  Springs,  on 
the  27th  day  of  February,  1907,  to  wit:  "City 
of  Hot  Springs  v.  O.  S.  Burrow,  Defendant 
Before  P.  S.  Bentz,  Police  Judge.  I,  Harry 
E.  Kane,  do  solemnjy  swear  tliat  the  defend- 
ant did  on  the  27th  day  of  January,  1907,  in 
the  city  of  Hot  Springs,  county  of  Garland, 
state  of  Arkansas,  commit  the  offense  of  un- 
professional conduct  by  then  and  there  un- 
lawfully employing  a  solicitor,  capper,  and 
drummer  for  the  purpose  of  procuring  pa- 
tients ;  the  said  O.  S.  Burrow  being  then  and 
there  engaged  In  the  practice  of  medicine  in 
tbe  said  city  of  Hot  Springs,  Garland  county, 
Arkansas,  and  I  pray  a  warrant  for  said  de- 
fendant O.  S.  Burrow,  that  be  be  apprehend- 
ed and  dealt  with  according  to  law.  Harry 
E.  Kane." 

Thereupon  the  following  warrant  of  arrest 
was  Issued:  "State  of  Arkansas,  County  of 
Garland.  Before  P.  S.  Bentz,  Police  Judge. 
To  the  Chief  of  Police  of  Hot  Springs: 
*  *  *  You  are  hereby  commanded  to  ar- 
rest O.  S.  Burrow  and  bring  him  before  me  to 
answer  the.  charge  made  against  him  of  hav- 
ing committed  the  offense  of  unprofessional 
conduct  by  unlawfully  having  employed  a 
solicitor,  capper  or  drunmier  as  charged  in 
the  affidavit,  on  the  27th  day  of  January, 
1907.  Given  under  my  hand  as  police  Judge 
of  Hot  Springs,  Garland  county,  Arkansas, 
this  28th  day  of  February,  1907.  P.  S.  Bentz, 
Police  Judge." 

Said  warrant  was  duly  served  upon  the  de- 
fendant The  defendant  appeared  in  police 
court  on  March  2,  1907,  and  the  cause  was 
continued  for  trial  until  March  4th,  and  aft- 
erwards until  March  5th,  at  which  time  the 
cause  was  tried  before  the  said  P.  S.  Bentz, 
police  Judge,  who  found  the  defendant  was 
guilty,  a  fine  of  $100  assessed,  and  his  license 
to  practice  medicine  revoked,  from  which 
Judgment  of  conviction  the  defendant  appeal- 
ed to  the  circuit  court  Upon  the  trial  in 
the  circuit  court,  tbe  defendant  filed  his  de- 
murrer, in  short  upon  the  record  in  the 
cause,  which  demurrer  was  by  tbe  court  over- 
ruled, and  the  defendant  saved  lila  exception. 
Counsel  for  defendant  renewed  his  demurrer 
and  motion  to  dismiss  the  cause,  upon  the 
ground  that  there  is  no  specific  person  men- 
tioned in  tbe  affidavit  or  warrant  whom  Dr. 
Burrow  is  alleged  as  having  employed ;  and 
that  the  information  filed  is  vague  and  in- 
definite on  that  account,  wViich  motion  and 
demurrer  was  by  tbe  court  overruled,  tbe  de- 
fendant saved  his  exception,  and  the  same 
was  noted  of  record.  The  defendant  was 
tried  by  a  Jury,  who  returned  into  court  a 
verdict  of  guilty,  fixing  a  fine  of  $26.  Where- 
upon tbe  trial  court  rendered  Judgment  ac- 
cordingly, and  ordered  that  the  license  of  the 
defendant  to  practice  medicine  and  surgery 
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In  tbla  state  be  revoked,  from  which  Judg- 
ment of  the  court  the  appellant  has  prose- 
cuted this  appeal. 

R,  G.  Davlee,  C.  V.  Teague,  and  Campbell  & 
Stevenson,  for  appellant  Wood  ft  Hender- 
son, for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
This  court  In  Thompson  et  al.  v.  Van  Lear,  77 
Ark.  506,  92S.  W.  773,  5  L.  R.  A.  (N.  S.)  588, 
passed  upon  what  is  known  aa  the  "Gantt 
Law"  (sections  5246-5250,  Klrby's  Dig.),  and 
sustained  the  act  as  a  pVoper  exercise  of  the 
police  power  of  the  state  in  regulating  the 
practice  of  medicine  and  surgery.  That  law 
makes  it  a  misdemeanor  for  a  physician  to 
procure  patients  through  what  Is  designated 
"solicitors,  cappers,  or  drummers,"  employed 
by  him  for  the  purpose ;  and  the  penalty  pre- 
scribed by  the  act  was  Intended  to  prohibit 
the  drumming  by  doctors,  in  the  manner  set 
forth  .in  the  act  The  ordinance  under  con- 
sideration was  in  conformity  with  the  Gantt 
law,  and  the  city  council  bad  authority,  under 
sections  5460  to  5464,  Klrby's  Dig.,  to  pass 
It  Under  these  provisions  the  city  council 
has  power  to  make  and  publish  such  by-laws 
and  ordinances,  "not  inconsistent  with  the 
laws  of  the  state,"  as  it  deems  necessary,  to 
provide  for  the  safety  and  to  preserve  the 
health,  promote  the  prosperity,  and  Improve 
the  morals,  order,  comfort,  and  convenience  of 
such  corporation  aud  the  inhabitants  thereof. 
The  city  council  has  power,  in  other  words, 
to  pass  ordinances,  not  inconsistent  with  the 
laws  of  the  state,  for  carrying  Into  effect  the 
provisions  of  the  general  municipal  law.  The 
council  Is  authorized  and  empowered  to  "pro? 
liibit  and  punish  any  act  matter  or  thing 
which  the  laws  of  the  state  make  a  misde- 
meanor," and  to  prescribe  penalties,  for  all 
offenses  committed  In  violating  the  ordinance, 
not  exceeding  the  penalties  prescribed  for 
similar  offenses  against  the  state  laws.  The 
council  is  prohibited  from  prescribing  pen- 
alties for  violating  city  ordinances,  that  are 
not  prescribed  for  "similar  offenses  against 
the  statutes  of  the  state."  So  much  of  section 
5438,  Klrby's  Dig.  as  relates  to  the  regulation 
of  "drumming  for  doctors"  must  be  con- 
strued to  refer  to  its  regulation  In  some 
other  way  than  that  designated  under  the 
Gantt  law ;  for  drumming  in  the  manner  des- 
ignated by  the  latter  act  is  absolutely  pro- 
hibited, and  the  later  statute  expressly  repeals 
all  laws  in  conflict  with  it  Under  the  deci- 
sion of  this  court  in  Thompson  v.  Van  Lear, 
supra,  and  the  sections  of  the  Digest  (5460  to 
5464)  the  ordinadce  is  valid.  We  need  not 
pass  upon  the  question  as  to  whether  or  not 
that  portion  of  the  ordinance  Is  valid  pre- 
scribing as  a  part  of  the  penaltj-  a  denial  of 
the  right  to  practice  medicine  pending  the  ap- 
peal. If  appellant  pursued  the  practice  of  bis 
profession  In  the  city  of  Hot  Springs  or  else- 
where in  the  state  pending  his  appeal,  without 
violating  the  provisions  of  the  law  with  ref- 


erence to  "doctor  drumming,"  and  he  Should 
be  convicted  for  so  doing,  then  on  appeal  from 
such-  conviction  the  question  as  to  the  revoca- 
tion of  his  license  to  practice  pending  the  ap- 
peal could  be  properly  raised.  At  present  the 
appellant  stands  convicted  of  dramming  for 
patients  by  hired  agents.  That  Is  the  aalj 
question  we  need  consider.  As  to  tliat  it  Is 
quite  certain  that  the  statute  (Gantt  law)  and 
the  ordinance  in  question,  are  prohibitive. 

Second.  The  procedure  prescribed  for  the 
prosecution  of  misdemeanors  or  offenses 
against  the  ordinances  of  a  city  In  the  police 
court  is  similar  to  the  procedure  provided  for 
the  prosecution  of  misdemeanors  in  justice 
courts.  No  written  information  is  required. 
No  indictment  Is  necessary  in  prosecutions  for 
violation  of  the  ordinances  of  the  city.  Sec- 
tions 2482-24S3,  2495,  Klrby's  Dig.  Pro- 
ceedings before  a  police  Judge,  like  proceed- 
ings before  a  Justice  of  the  peace,  "are  not 
very  narrowly  scrutinized  In  matter  of  form." 
Richardson  v.  State,  47  Ark.  565,  2  S.  W.  187. 
The  affidavit  has  i>erformed  its  office  when 
the  accused  is  brought  before  the  police  Judge 
for  trial.  A  mere  defective  statement  In  it 
does  not  affect  the  subsequent  proceedings, 
unless  It  Is  so  uncertain  as  not  to  charge  an 
offense.  Kinkead  v.  State,  45  Ark.  536; 
EUmore  v.  State,  45  Ark.  243;  Watson  v. 
State,  29  Ark.  299;  Railway  v.  Lindsay,  56 
Ark.  281,  18  S.  W.  59.  But  the  appellant  to 
be  sure  was  entitled  to  a  proper  statement  of 
the  charge  against  tiim,  and  the  affidavit  un- 
der consideration  was  sufficient  for  tliat  pur- 
pose. It  was  couched  substantially  in  the 
language  of  the  statute  and  ordinance  as  to 
the  charging  part,  and  that  was  sufficiently 
definite  to  bring  appellant  before  the  police 
Judge  to  be  tried  for  that  offense.  The  ap- 
pellant was  guilty,  if  he  had  procured  patients 
by  means  of  hired  agents,  and  as  to  who  tbese 
agents  were  was  matter  of  proof.  Section 
6629,  Klrby's  Dig. 

Third.  Counsel  for  appellant  urge  here  that 
the  testimony  of  certain  witnesses,  taken  be- 
fore the  police  court  and  reduced  to  writing. 
was  hearsay  and  irrelevant,  and  should  not 
have  been  admitted.  But  this  was  not  made 
a  ground  for  the  exclusion  of  such  evidence 
in  the  motion  for  new  trial.  Hie  reason  as- 
signed for  the  exclusion  of  this  evidence  in  the 
motion  for  new  trial  Is:  "Because  the  city 
failed  to  show  that  said  witnesses  at  the 
time  of  the  trial  were  beyond  the  juris- 
diction of  the  court,  and  because  no  other 
legal  foundation  was  laid  for  the  introduc- 
tion of  said  evidence."  That  Is  the  only  rea- 
son we  can  consider  here.  Not  having  urged 
the  objection  of  hearsay  and  irrelevancy  in 
their  motion  for  new  trial,  these  objections 
must  be  considered  as  having  been  waived. 
The  trial  court  must  first  have  an  opportunity 
to  pass  upon  the  objections.  Deitz  v.  Len- 
singer.  77  Ark.  274,  91  S.  W.  755;  Miller  v. 
Nuckolls,  77  Ark.  64,  91  S.  W.  759,  4  L.  R.  A. 
(N.  S.)  1149,  113  Am.  St  Rep.  122;  Ince  v. 
State,  77  Ark.  427,  93  S.  W.  65;    McClintock 
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V.  Frohlicb,  75  Ark.  Ill,  86  S.  W.  1001;  Burrls 
T.  State,  73  Ark.  455,  84  S.  W.  723. 

Fourth.  A  proper  foundation  for  tbe  In- 
troduction of  the  evidence  of  the  witness  Os- 
man  Washington,  taken  at  former  trial  be- 
fore the  police  court,  was  laid  on  the  trial  of 
this  ease  la  the  circuit  court.  That  was 
sufficient  The  correctness  of  the  ruling  of 
the  trial  court  cannot  be  tested  or  affected 
by  tbe  fact,  dlscoTered  since  the  trial,  that 
witness  Washington  was  not  beyond  tbe  Ju- 
risdiction of  the  court  It  was  so  made  to 
appear  when  tbe  testimony  of  the  witness 
was  offered.  Appellant  does  not  contend  in 
his  brief  here  that  It  was  not  made  to  ap- 
pear to  the  trial  court  that  Washington  and 
the  other  witnesses  named  were  beyond  the 
Jurisdiction  of  the  court  at  the  time  their 
testimony  was  offered.  Whether  true  or  not, 
if  the  court  so  found,  upon  sufficient  showing 
the  testimony  of  tbe  witnesses  alleged  to  be 
beyond  the  Jurisdiction  of  the  court  was 
properly  admitted. 

Fifth.  The  court  did  not  err  in  refusing  to 
give  appellant's  requests  for  instructions  num- 
bered 6  and  U.  (Reporter  set  forth  In  note.) 
The  appeilant  received  the  beneflt  of  the  prop- 
ositions of  law  embodied  In  these  requests 
in  instructions  numbered  1  and  2,  which  the 
court  had  already  given  at  his  request  (Re- 
porter set  forth,  1  and  2  given  for  appellant 
In  note.)  The  court  properly  refused  requests 
for  redundant  Instructions. 

Tbe  court  did  not  err  in  giving  Instruction 
No.  8,  at  the  request  of  appellee.  There  was 
evidence  tending  to  prove,  and  to  warrant 
tbe  Jury  in  finding,  that  various  parties  were 
aiding,  abetting,  and  assisting  appellant  in 
tbe  practice  of  procuring  patients  by  means 
of  hired  agents.  These  parties  were  witness- 
es. It  was  not  improper,  therefore,  for  th» 
Jury  to  have  in  mind,  in  passing  upon  the 
credibility  of  these  witnesses,  the  proposi- 
tion of  law  announced  In  the  Instruction. 
But  if  the  instruction  were  abstract.  It  was 
not  prejudicial.  In  misdemeanors  there  are 
no  accessories.  All  who  participate  in  any 
way  in  an  unlawful  act  are  principal  of- 
fenders. Miller  V.  State,  55  Ark.  188,  17  S. 
W.  719;  Foster  v.  State,  45  Ark.  361;  Crocker 
V.  State,  49  Ark.  60,  4  S.  W.  197;  Portenbury 
V.  State,  47  Ark.  188,  1  S.  W.  58.  The  In- 
struction could  have  had  reference  only  to 
the  persons,  witnesses,  who  were  shown  by 
the  facts  detailed  to  have  aided  appellant  in 
tbe  violation  of  the  law,  if  he  did  violate 
same,  as  tbe  Jury  found.  The  instruction, 
therefore,  was  onjy  tantamount  to  saying  to 
the  Jury  that  they  might  consider  the  inter- 
est or  bias  or  prejudice  that  any  witness 
might  have  in  the  case,  in  determining  the 
credibility  of  such  witness.  We  do  not  think 
the  instruction  prejudicial. 

The  court  did  not  err  In  giving  instruction 
Noi.  6  asked  by  appellee.  (Reporter  set  out 
in  note.)  While  this  instruction  was  not  in 
apt  language,  and  could  not  be  approved  as 
a  precedent,  yet,  when  taken  in  connection 


with  Instructions  numbered  2,  4,  and  7,  given 
at  the  request  of  appellant  (reporter  set 
forth).  It  could  not  possibly  have  misled  the 
Jury.  It  was  not  an  instruction  on  the  pre- 
ponderance of  tbe  evidence  as  held  in  Gill  v. 
State,  59  Ark.  422,  27  S.  W.  598.  The  effect 
of  the  instruction  in  the  opinion  of  two  of 
tbe  Judges,  when  taken  In  connection  with 
the  Instructions  mentioned,  was  to  tell  the 
Jury  that,  before  tbe  guilt  of  tbe  defendant 
could  be  established  by  circumstantial  evi- 
dence, the  facts  and  circumstances  tending 
to  prove  guilt  would  have  to  be  such  as 
would  warrant  the  Jury  in  inferring,  or  com- 
ing to  the  conclusion  from  these  facts  and 
circumstances,  that  the  appellant  was  guilty 
beyond  a  reasonable  doubt  Two  of  tbe 
Judges,  however,  are  of  the  opinion  that  tbe 
Instruction  is  misleading  and  calculated  to 
confuse  the  Jury,  and  is  therefore  prejudicial. 

Sixth.  We  have  carefully  considered  the 
assignment  that  the  evidence  is  not  sufficient 
to  support  the  verdict  Tbis,  in  our  opinion, 
is  the  most  serious  question  In  the  case.  But 
we  are  unable  to  say,  when  the  evidence  is 
all  considered,  that  there  was  no  evidence  to 
sustain  the  verdict  We  are  of  the  opinion 
that  there  was  sufficient  evidence  to  go  to 
the  Jury  as  to  the  guilt  of  tbe  defendant  and 
that  the  verdict  is  conclusive  of  that  question 
here. 

As  the  Judges  do  not  differ  upon  any  other 
question  in  the  case,  except  as  to  the  cor- 
rectness of  instruction  No.  6,  asked  by  appel- 
lee, the  Judgment  must  stand  affirmed  upon 
an  eqtial  division  of  the  Judges;  and  all  the 
Judges  concur  in  the  affirmance  of  tbe  Judg- 
ment for  the  reasons  above  stated. 


POWBliL  et  al.  v.  FOWLER. 

(Supreme  Court  of  Arkansas.    March  2,  1908.) 

1.  PB1NC1PA.L  AND  Surety  —  Discharge  of 
SuRETT— Change  of  Aobekmbnt— Waiveb. 
By  an  agreement  for  one  year  from  July 
1,  1905,  plaintiff  was  to  advance  defendant,  R., 
certain  monthly  payments  and  retain,  to  reim- 
bnrse  himself  10  per  cent,  of  the  commissions 
dae  on  insurance  solicited  by  R.  Plaintiff  was 
to  pay  R.  $2,000  in  addition  to  regular  commis- 
sion if  he  wrote  $500,(X)0  of  insurance  within 
a  year,  and  $4  per  $1,000  additional  commis- 
sion for  all  insurance  over  $500,000  advance- 
ments in  excess  of  amounts  retained  from  com- 
missions, if  any,  to  be  repaid  to  plaintiff  at  the 
end  of  the  year.  A  bond  dated  July  1,  1903, 
but  siRned  by  S.  as  R.'s  surety  on  November 
1st,  was  delivered  to  plaintiff  as  security.  There 
was  evidence  that  the  September  advancement 
was  not  indefinitely  postponed  by  agreement  be- 
tween plaintiff  and  R.,  but  S.  knew  tbe  facts 
when  the  bond  was  executed.  R.  did  not  write 
insurance  to  the  amount  of  $500,000,  and  plain- 
tiff sued  for  the  excess  of  advancements  over 
the  amount  credited  for  commissions.  Held, 
that  If  plaintiff  refused  to  make  the  September 
advancement,  and  R.  was  thereby  prevented  or 
interfered  with  in  the  performance  of  his  con- 
tract, then  both  he  and  his  surety  would  be  dis- 
charged to  the  extent  of  tbe  damage  incurred 
because  of  withholding  the  advancement,  but 
'  only  to  that  extent,  and  the  surety  could  not 
I  repudiate  hia  contract  because  of  withholding 
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the  advancement,  nnce  he  tadtly  consented 
thereto  by  the  execution  and  delivery  of  the 
bond. 

2.  Sahx— PBOVISIOI78  OF  Bond  —  Iioiatxbial 
Charox  of  Aobeement— Eitkct. 

The  bond  provided  that  it  should  cover  any 
further  agreement  not  materially  different  in 
terms.  Held,  that  an  agreement  to  postpone  the 
payment  of  the  September  advance  was  not 
such  a  material  change  as  would  discharge  the 
surety. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol  40,  Principal  and  Surety,  IS  188-200.] 

3.  AppbaI/— Habicless   Ebbob  —  RErusAi.  to 

INBTBUCT. 

Since  the  jury,  in  finding  in  favor  of  plain- 
tiil  for  the  money  advanced,  must  necessarily 
have  found  that  plaintiff's  failure  to  make  the 
September  ^yment  did  not  interfere  with  B.'s 
writing  $500,000  of  insurance,  refusal  to  in- 
struct  as  to  damages  from  the  loss  of  additional 
commissions  on  insurance  that  might  have  been 
written  in  excess  of  $500,000  was  not  prejudi- 
ciaL 

4.  Pbihoipai,  and  Subett— Bei,easb  of  Subx- 
TT—IHBTKtJ0ri0N8— Modification. 

An  instmction  that,  if  plaintiff  caused  B. 
to  devote  a  material  part  of  his  time  to  other 
work,  that  would  release  the  surety,  was  prop- 
erly modified  so  as  to  tell  the  jury  tnat,  if  plain- 
tiff and  B.  made  material  changes  in  the  agree- 
ment by  which  R.  was  to  devote  any  material 
part  of  his  time  to  other  work,  that  would  re- 
lease the  surety. 

5.  Afpkai/— Habuucbs  Ebbob— Modifioation 

OF  iNSTBCOnONS. 

An  instruction  that,  if  plaintifTs  negli- 
gence, laches,  nonperformance  of  his  contract, 
or  interference  with  the  work  of  B.,  contributed 
to  prevent  B.  from  performing  his  part  of  the 
contract,  plaintiff  could  not  recover  against  ei- 
ther defendant,  was  modified  so  as  to  say  that, 
if  such  conduct  of  plaintiff  caused  B.  to  fail 
to  carry  out  Us  contract,  he  could  not  recover. 
Held,  the  modification  was  not  prejudicial. 

6.  Tbiai.  —  Instbcctions  —  Bequebtio    In- 
stbuctionb  SuBBTAnriAixT  Given. 

Bef  usal  of  an  instruction  substantially  giv- 
en is  not  error. 

[Ed.  Mote.— For  cases  in  point,  see  Cent.  Dig., 
vol.  46,  Trial,  K  661-659.] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty ;  Edward  W.  Wlnfleld,  Judge. 

Action  by  A.  S.  Fowler  against  B.  P.  Powell 
and  another  on  a  bond  given  to  secure  the 
performance  of  certain  contract.  From  a 
judgment  for  plalntllt,  defendants  appeal. 
Affirmed. 

Plaintiff,  A.  S.  Fowler,  entered  into  a  writ- 
ten contract  with  B.  P.  Powell,  one  of  the 
defendants,  whereby  he  employed  the  latter 
to  act  as  his  agent  in  Bollcitlng  and  procuring 
applications  for  life  insurance  In  the  Massa- 
chusetts Mutual  Life  Insurance  Company,  of 
which  plaintiff  was  general  agent  in  Arkan- 
sas. By  this  contract,  Powell  was,  in  com- 
mon with  other  agents,  authorized  to  solicit 
insurance  in  any  part  of  Arkansas  where  the 
insurance  company  permitted  policies  to  be 
Issued.  He  bound  himself  to  act  exclusively 
for  Fowler,  and  to  devote  his  entire  time,  to 
the  exclusion  of  any  other  avocation,  and  was 
to  receive  as  compensation  certain  scheduled 
commissions  upon  the  first  premiums  on  poli- 
cies issued  by  the  company  upon  applications 
secured  by  him.    The  following  clauses  of 


said  contract  are  pertinent  to  the  iBanes  In- 
volved in  this  case: 

"Sec.  11.  If  the  party  of  the  second  part 
writes  applications  ap<»i  which  policies  are 
issued,  delivered  and  paid  for  to  the  amount 
of  five  hundred  thousand  dollars,  on  or  be- 
fore the  Ist  day  of  July,  1906,  In  said  com- 
pany, and  for  the  party  of  the  first  part, 
the  party  of  the  first  part  will  pay  to  the 
party  of  the  seccmd  part  two  thousand  dol- 
lars In  addition  to  the  commission  mentioned 
herein,  and  four  dollars  per  thousand  for 
each  one  thousand  dollars  written,  Issned. 
delivered  and  paid  for.  In  excess  of  ttie  $500,- 
000  above  mentioned.  Should  the  party  of 
the  second  part  fall  to  write  the  $500,000 
as  specified  above,  the  party  of  the  first 
part  will  pay  only  the  commissions  mention- 
ed herein,  and  no  more.  The  party  of  the 
first  part  will  pay  as  an  advance  to  the  party 
of  the  second  part  one  hundred  and  sixty-six 
dollars  and  sixty-six  cents  ($166  %)  per  month 
in  advance.  The  party  of  the  first  part  to 
hold  back  ten  per  cent  of  said  commissions 
mentioned  herein,  that  may  be  due  the  party 
of  the  second  part  to  reimburse  the  party  of 
the  first  part  for  any  advance  the  party  of 
the  tfrst  part  may  have  paid  the  party  of  the 
second  part  on  the  above  proposition.'' 

"Sec.  14.  If  the  party  of  the  second  part 
exceeds  five  hundred  thousand  dollars,  Issoed 
and  paid  for  within  one  year  from  tne  date  of 
this  contract,  the  party  of  the  first  part  will 
pay  to  the  party  of  the  second  part  fonr  dol- 
lars per  thousand  for  each  one  thousand  dol- 
lars In  excess  of  the  five  hundred  thousand 
dollars,  in  addition  to  the  commissions  men- 
tioned herein. 

"Sec.  16.  If  the  party  of  the  second  part 
fails  to  write  the  five  hundred  thousand  dol- 
lars as  above  mentioned,  then  the  party  -of 
the  second  part  will  not  be  entitled  to  any 
compensation  except  the  commissions  men- 
tioned herein ;  and  In  the  event  the  commis- 
sions held  back  does  not  pay  the  party  of  the 
first  part  in  full  for  all  advances  at  the  ex- 
piration of  the  contract  above  mentioned,  the 
party  of  the  second  part  will,  on  demand, 
pay  to  the  party  of  the  first  part,  the  full 
amount  that  the  party  of  the  first  part  may 
have  advanced  to  the  party  of  the  second  part, 
and  receive  only  the  commissions  mentioned 
herein,  and  no  more." 

The  contract  hears  date  as  of  June  27, 1906, 
and  by  its  terms  ran  for  one  year  from  July 
1,  1906.  Powell  executed  and  delivered  to 
Fowler  his  bond  dated  July  1.  1905,  with  S. 
M.  Powell  as  surety,  conditioned  that  he 
would  discharge  Us 'duties  as  soliciting  and 
collecting  agent  In  accordance  with  the  rules 
and  regulations  of  said  insurance  company, 
and  pay  over  all  moneys  collected  and  re- 
ceived by  him,  as  well  as  all  money  which 
he  then  or  might  thereafter  owe  to  the  plain- 
tiff. Fowler,  either  on  account  of  advafl«es 
to  him  or  otherwise.  The  bond  concludes 
as  follows:    "It  being  understood  and  agreed 
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that  this  obligation  shall  not  be  annulled  or 
revoked  without  the  consent  of  the  abOTe- 
named  A.  8.  Fowler,  but  shall  be  and  remain 
In  force  so  long  as  said  R.  P.  Powell  shall 
continue  to  be  the  agent  of  said  A.  S.  Fowler, 
whether  under  his  existing  appointment  or 
any  futnre  one,  and  until  all  transactions  un- 
der such  agency  shall  have  been  finally  ad- 
Jnated  and  settled  in  accordance  with  the 
terms  of  the  agreement  made  between  the 
said  A.  S.  Fowler  and  the  said  R.  P.  Powell, 
agent  It  being  understood  and  agreed  that 
this  bond  shall  similarly  apply  to  any  sub- 
sequent agreement  between  said  parties,  the 
terms  of  which  do  not  materially  vary  from 
qnch  agreement,  and  all  liabilities  of  said  R. 
P.  Powell  by  reason  thereof  shall  have  been 
discharged." 

Powell  failed  to  secure  applicBtlons  upon 
which  policies  were  issued  to  the  amount  of 
$500,000,  and  Fowler  instituted  this  action 
against  him  and  his  surety,  S.  M.  Powell,  to 
recover  the  sum  of  $1,168.42,  on  account  for 
money  advanced  under  the  contract,  after 
giving  credit  for  the  amount  repaid  out  of 
his  commissions.  Defendant  R.  P.  Powell  fil- 
ed his  separate  answer  and  counterclaim,  al- 
leging that  the  plaintiff  failed  to  perform  his 
part  of  the  contract.  In  that  he  failed  to  make 
the  advances  agreed  upon,  and  that  plaintiff 
also  interfered  with  him  in  the  performance 
of  his  contract,  by  having  him  to  do  work 
not  In  the  contract,  by  refusing  to  permit 
him  to  work,  and  causing  him  to  abandon  his 
work  for  a  long  space  of  time.  By  way  of 
counterclaim,  he  pleaded  that  by  reason  of 
plaintiff's  nonperformance  of  his  part  of  the 
contract  be  was  damaged  in  the  sum  of 
$2,500,  for  commissions  which  he  could  have 
earned  had  he  been  permitted  to  do  so  by  the 
plaintiff.  8.  M.  Powell  answered  separately, 
alleging  that  plaintiff  failed  to  carry  out  his 
part  of  tbe  contract  with  R.  P.  Powell,  in 
that  be  refused  to  make  the  advances  of  sal- 
ary agreed  upon,  and  In  not  permitting  the 
said  R.  P.  Powell  to  work  in  obtaining  In- 
surance applications.  He  alleged  that  the 
plaintiff  required  R.  P.  Powell  to  do  other 
work  than  that  specified  In  the  contract, 
thereby  preventing  blm  from  performing  his 
contract  On  the  trial  of  the  case  before 
a  Jury,  a  verdict  was  returned  in  favor  of  the 
plaintiff  for  the  amount  sued  for  against 
both  defendants.  Judgment  was  rendered  ac- 
cordingly, and  the  defendants  appealed. 

J.  H.  Harrod,  for  appellants.  Ashley  Cock- 
rlU  and  Roscoe  R.  I^nn,  for  appellee. 

McCnLLOCH,  3.  (after  stating  the  facts 
as  above).  It  Is  conceded  that  tbe  evidence 
was  sufficient  to  sustain  the  verdict,  and 
that  no  errors  were  committed  In  the  admis- 
sion of  evidence.  The  only  errors  assigned 
are  in  the  giving  and  refusing  of  Instructions 
to  the  Jury. 

It  is  unnecessary  to  set  out  the  Instruc- 
tions given  and  refused,  as  they  can  be  in- 
telligently discussed  without  doing  so.    There 


was  evidence  Introduced  to  the  effect  that  the 
advance  due  to  be  made  on  September  '1, 
1905,  was  not  made  by  appellee,  Fowler,  at 
that  time,  but  that  by  agreement  between 
him  and  R.  P.  Powell  the  time  for  that  pay- 
ment was  postponed  for  an  Ind^nlte  length 
of  time.  The  court,  over  the  objection  of 
defendants,  gave  the  following  instruction: 
"(2)  You  are.  Instructed  that  nn  agreement 
merely  to  hold  back  the  payment  of  the 
September  advance  until  the  end  of  the  con- 
tractual year  is  not  sufficient  to  discharge 
the  surety  In  toto,  but  that  said  snrety  will 
be  discharged  only  to  the  extent  that  he  is 
injured  by  reason  of  the  withholding  of  said 
advance."  Appellants,  In  support  of  their 
objection  to  that  Instruction,  invoke  the  well- 
established  doctrine  that  any  agreement 
changing  the  time  of  tbe  contract  between 
the  principals  without  the  consent  of  the 
surety  operates  as  a  discharge  in  toto  of  the 
latter.  It  Is  sufficient  to  say  that  tbe  doc- 
trine contended  for  has  no  application  to  the 
facts  of  this  case,  because  the  undisputed 
evidence  shows  that  notwithstanding  the 
contract  of  the  surety  bore  date  as  of  July 
1,  1905,  It  was  not  signed  by  him  and  de- 
livered to  appellee  until  November  1,  1905. 
which  was  after  the  alleged  part  payment  of 
the  September  advance,  and  that  he  (the 
surety)  knew  of  this  when  he  signed  and 
delivered  the  contract  of  suretyship.  He 
cannot  therefore  set  up  as  a  discharge  from 
liability  that  which  was  known  and  con- 
sented to  by  him  when  he  executed  the  con- 
tract 27  Am.  &  Eng.  Enc.  of  Law,  pp.  528, 
529,  and  authorities  dted.  The  Instruction 
was  therefore  more  favorable  to  appellants 
than  tbe  law  Justifies.  Of  coarse,  if  appel- 
lee, as  testified  to  by  R.  P.  Powell,  refused 
to  advance  the  payments  due  in  September 
and  thereby  prevented  or  Interfered  with 
him  in  the  performance  of  his  contract,  he 
and  his  surety  would  both  be  discharged 
from  liability  to  tbe  extent  of  the  damage 
Incurred  by  reason  of  withholding  such  ad- 
vance, but  to  no  further  extent  But  the 
surety  could  not  repudiate  his  contract  and 
claim  release  from  all  liability  on  account 
of  the  withholding  of  the  payment,  of  which 
he  was  advised,  and  to  which  he  tacitly  con- 
sented by  signing  and  delivering  the  bond. 
We  think,  too,  that  tbe  agreement  to  post- 
pone the  payment  of  the  September  advance 
was  not  such  a  material  change  In  the  con- 
tract as  would  operate  as  a  discharge  of  the 
surety.  The  surety  by  the  terms  of  his  bond 
expressly  consented  to  any  change  In  the 
contract  which  did  not  materially  vary  tbe 
agreement  He  agreed  that  his  bond  of  sure- 
tyship should  apply  to  any  further  agree- 
ment not  materially  different  In  terms.  The 
alleged  agreement  to  postpone  the  September 
payment  was  in  effect  the  making  of  a  new 
agreement  to  that  extent,  and,  as  it  did  not 
materially  vary  the  terms  of  tbe  agreement, 
it  was  authorised  by  the  terms  of  the  bond. 
Unlike  the  agreement  for  extension  of  the 
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time  of  payment  of  a  debt  for  which  a  surety 
Is  bound,  the  postponement  of  the  payment 
of  the  September  advance  did  not  affect  the 
rights  of  the  surety ;  for  It  did  not  Increase 
or  extend  his  liability  or  materially  change 
the  contract  which  he  obligated  himself  to 
perform  for  his  prlncli>al  by  refunding  all 
moneys  due  to  appellee,  Fowler. 

Appellants  complain  at  the  refusal  of  the 
court  to  submit  to  the  Jury  the  question  of 
damages  alleged  to  have  been  sustained  in 
the  loss  of  the  additional  commissions  of 
$4  per  thousand  in  excess  of  $500,000  of  in- 
surance to  be  written  during  the  year.  The 
court  refused  to  submit  this  question  as 
nn  element  of  recoverable  damages,  on  the 
ground  that  it  was  too  remote  and  specula- 
tive. No  prejudice  resulted  from  the  refusal 
to  submit  this  question,  as  the  Jury  in  find- 
ing in  favor  of  appellee  for  the  amount  of 
money  advanced  necessarily  found  that  ap- 
pellee did  not  prevent  or  Interfere  with 
Powell  in  complying  with  his  agreement  to 
secure  applications  for  as  much  as  $500,000 
of  insurance  on  which  the  company  would 
be  willing  to  issue  policies.  As  Powell  did 
not  procure  $500,000  in  accepted  applications, 
and  the  Jury  found  that  Fowler  did  not  by 
bis  conduct  prevent  him  from  procuring  that 
much  insurance,  it  necessarily  follows  that 
he  could  not  have  earned  the  additional 
premiiims  on  applications  in  excess  of 
$500,000. 

Appellants  requested  the  court  to  give  an 
Instruction  to  the  effect  that,  If  Fowler 
"caused  R.  P.  Powell  to  devote  a  material 
part  of  his  time  to  other  work,"  that  would 
release  the  surety.  The  court  refused  to 
give  the  instruction  in  the  form  aslced,  but 
modified  It  so  as  to  tell  the  Jury  that  "if 
Fowler  and  R.  P.  Powell  made  material 
changes  in  the  agreement,  by  which  Powell 
was  to  devote  any  material  part  of  his  time 
to  other  work,"  that  would  release  the  surety. 
The  modification  was  correct  If  Fowler 
imposed  additional  duties  upon  Powell  with- 
out altering  the  original  contract,  and  which 
did  not  interfere  with  his  performance  of 
the  contract,  that>  would  not  operate  as  a 
release  of  the  surety;  but  If  the  principal 
changed  the  contract  materially  so  as  to 
make  it  a  new  contract,  the  performance  of 
which  the  surety  did  not  guarantee,  then 
be  would  not  be  liable  for  the  failure  to  per- 
form it 

It  is  argued  by  counsel  for  appellee  that 
the  instruction,  even  as  modified,  was  too 
favorable,  because,  it  is  said,  in  a  contract 
for  performance  of  personal  services,  unlike 
a  building  contract  the  agreement  for  ad' 
ditlonal  services  does  not  affect  the  liability 
of  the  surety,  unless  the  additional  duties 
interfere  with  the  performance  of  the  orig- 
inal contract  Whether  this  is  correct  we 
need  not  decida  The  following  is  stated  to 
be  the  law  on  that  subject  on  good  authority: 
"The  general  principle  controlling  In  such 
cases  Is  that  the  surety  for  the  performance 


of  the  original  duties  is  not  disctiarged  un- 
less the  new  duties  £aaterially  affect  the 
performance  of  the  old,  or  affect  the  obliga- 
tion of  the  principal  in  respect  to  tlie  old, 
thus  increasing  the  risks  of  the  surety." 
27  Am.  &  Eng.  Enc.  «f  Law,  p.  499,  and  cases 
cited. 

The  court  was  asked  to  instruct  the  Jury 
that  "if  the  plaintiff's  negligence  or  laches, 
or  nonperformance  of  his  part  of  the  con- 
tract or  his  interference  with  the  work  of 
R.  P.  Powell,  contributed  to  prevent  B.  P. 
Powell  from  carrying  out  his  part  of  the 
contract,  he  cannot  recover  against  either 
of  the  defendants."  But  the  court  modified 
the  instruction  so  as  to  say  that  If  such 
conduct  on  the  part  of  the  plaintiff  caused 
Powell  to  fail  to  carry  out  the  contract  he 
could  not  recover.  The  modification  amount- 
ed only  to  a  change  in  phraseology,  and  was 
immaterial.  If  Fowler's  alleged  misconduct 
contributed  to  prevent  Powell  from  carrying 
out  his  contract  then  it  caused  him  to  fail 
to  carry  out  the  contract;  but,  notwithstand- 
ing such  misconduct  on  the  part  of  Fowler, 
if  Powell  could  have  performed  the  contract 
and  did  not  then  neither  he  nor  the  surety 
was  released. 

Error  of  the  court  is  also  assigned  in  the 
refusal  to  give  the  first  inatructlon  asked  by 
appellants;  but  as  the  substance  of  this 
instruction  was  fully  covered  in  another  giv- 
en at  their  request  no  prejudice  resulted. 

No  error  is  found  in  the  proceedings,  and 
the  Judgment  is  aflSnned. 


WHIPPLE  et  al.  t.  BAKER. 
(Snpreme  Conrt  of  Arkansas.    March  9,  1908.) 

COMPROUISK     AND     BSTTLXUENT  —  BBKA.CH     OF 

CoMPROMiSK  AoBKXiasnr— Remedy. 

Where  a  claim  is  compromised  and  settled 
by  a  contract  which  is  paruv  performed,  failure 
to  complete  the  contract  will  not  authorize  the 
aggrieved  part:r  to  treat  it  as  void  and  to  sue 
upon  the  original  claim;  but  the  remedy  is 
to  sue  on  the  contract  for  the  part  remaining 
unperformed. 

[EJd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Compromise  and  Settlement  fi  88,  89.] 

Appeal  from  Circuit  Court  Pulaski  Coun- 
ty;  Edward  W.  Winfieid,  Judge. 

Action  by  Alez  M.  Baker  against  William 
Q.  Whipple  and  others.  Ftom  a  Judgment 
for  plaintiff,  defendants  appeal.  Reversed 
and  dismissed. 

Whipple  &  Whipple,  for  appellants.  W.  H. 
Pemberton,  for  appellee. 

WOOD,  J.  All  the  matters  In  controversy 
between  the  parties  to  this  suit  were  com- 
promised and  settled  by  the  agreement  enter- 
ed into  November  6,  1905.  The  appellants 
performed  the  agreement  on  their  part  ex- 
cept the  payment  of  the  $47.  'Hils  failure  to 
pay  the  $47  did  not  authorize  the  appellee  to 
treat  the  agreement  as  null  and  void,  and  to 
sue  appellants  as  Joint  tort-feasors  for  dam- 
ages for  the  wrongs  and  injuries  of  which 
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sbe  complains  Id  ber  complaint.  Upon  breach 
of  the  contract  Jor  compromise,  that  had 
been  partly  performed  by  appellants,  the  rem- 
edy of  appellee  was  to  sue  on  the  contract 
for  damages  for  the  part  that  remained  un- 
performed. In  Love  T.  Van  Eary,  91  Mo. 
578,  4  Sl  W.  273,  a  case  very  similar  In  prin- 
ciple was  decided.  The  court  said:  "The 
matter  In  controversy  was  compromised  and 
settled  by  the  written  contract.  That  con- 
tract was  partially  performed  by  the  defend- 
ant in  the  payment  of  the  $212.70,  the  amount 
plaintiff  claimed  he  had  paid  Adams  on  the 
ties;  Id  the  recognition  and  acceptance  of 
Mathney  and  Crabb  Im  plalntlCTs  stead  in  the 
tie  contract;  and  In  advancing  them  $200  of 
the  $500  he  had  agreed  to  advance.  This 
partial  performance  by  the  defendant,  and 
acceptance  of  its  benefits  by  the  plaintiff 
placed  it  out  of  the  power  of  the  plaintiff  to 
abandon  the  contract  atad  sue  for  the  orig- 
inal consideration,  as  he  attempted  to  do  In 
this  case.  He  must  resort  to  his  action  for 
damages  on  the  contract,  If  any  he  has  sus- 
tained, for  the  part  not  performed." 

Judgment  reversed,  and  cause  dismissed, 
without  prejudice  to  appellee's  rights  under 
the  compromise  agreement. 


CHICAGO,  R.  I.  ft  P.  RX.  CO.  v.  TOUNG. 
(Supreme  Coart  of  Arkansas.  March  9,  1908.) 
JnsTicKB  OF  THx  Peace— AfpeaI/-^ubi8dic- 

TION. 

Under  Klrby's  Dig.  |  4682,  providing  that 
the  same  caase  of  action,  and  no  other,  that  was 
tried  before  the  jnstice.  shall  be  tried  in  the 
circait  court  on  appeal,  the  circuit  court  had  no 
authority  to  entertain  an  appeal  from  a  judg- 
ment of  a  Justice  coart  by  one  not  a  party  to 
the  action,  out  claiming  to  be  aggrieved  by  the 
judgment. 

Appeal  from  Circuit  Court,  Union  County ; 
George  W.  Hays,  Judge. 

Action  by  W.  T.  Young  before  a  justice  of 
the  peace  against  the  Rock  Island,  Arkansas 
ft  Louisiana  Railroad  Company.  From  a 
judgment  for  plaintiff,  the  Chicago,  Rock  Is- 
land &  Pacific  Railway  Company,  which 
claimed  to  be  aggrieved  by  the  judgment,  ap- 
pealed to  the  circuit  court,  which  rendered 
judgment  against  It,  and  it  appealed  to  the 
Supreme  Court.  Judgment  of  circuit  court 
reversed,  and  appeal  dismissed. 

Bugbee  &  Hicks  and  Geo.  B.  Pugb,  for 
appellant.  J.  H.  Green  and  J.  B.  Moore,  for 
appellee. 

BATTLE!,  J.  W.  T.  Young  brought  an  ac- 
tion before  a  justice  of  the  peace  of  Union 
county  against  the  Rock  Island,  Arkansas  ft 
Louisiana  Railroad  Company  to  recover  dam- 
ages on  account  of  the  killing  of  a  cow.  On 
the  Ist  of  December,  1906,  the  justice  of  the 
peace  rendered  judgment  against  the  defend- 
ant for  $70;  there  being  no  appearance  nor 
answer  of  the  defendant  On  the  3d  day  of 
December,  1906,  the  Chicago,  Rock  Island  & 


Pacific  Railway  Company  prayed  an  appeal 
from  the  Judgment  against  the  defendant, 
filing  the  affidavit  of  one  of  its  attorneys  and 
stating  therein  that  it  was  aggrieved  by  the 
judgment  against  It  On  the  21st  day  of 
March,  1907,  the  circuit  court  rendered  judg- 
ment against  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company  for  $80,  and  it  ap- 
pealed to  this  court 

The  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company,  not  being  a  party  to  the  ac- 
tion, could  not  take  an  appeal  from  the  judg- 
ment To  make  It.  a  party  to  the  action  by  an 
appeal  to  the  circuit  court  would  be  an  at- 
tempt to  Institute  a  new  action,  which  can- 
not be  done.  "On  appeal  from  a  justice  of 
the  peace,  the  circuit  court  acquires  such  ju- 
risdiction as  the  justice  of  the  peace  bad,  and 
can  render  only  such  Judgment"  as  the  jus- 
tice could  or  should  have  rendered.  Wooi- 
verton  v.  Freeman,  77  Ark.  234,  91  S.  W.  190. 
The  circuit  court  could  try  the  same  cause  of 
action,  and  no  other,  as  was  tried  before  the 
Justice  of  the  peace.  Klrby's  Dig.  §  4682. 
The  proceedings  of  the  circuit  court  are  with- 
out authority. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  appeal  is  dismissed. 


WARE  et  al.  v.  WHITB  et  al. 

(Supreme  Court  of  Arkansas.    Dec.  3,  1906.    On 
Rehearing,  Jan.  14,  1907.) 

1.  Mines   and  Minebals  —  Adverse  Strrr  — 
Natube  of  Action. 

An  adverse  suit  under  Rev.  St  g  2326 
[U.  S.  Comp.  St  1901,  p.  1430],  to  determine 
the  right  of  possession  of  a  mining  claim  on 
government  land,  praying  that  defendants  be 
ejected,  the  answer  presenting  no  equitable  de- 
fense, was  a  law  action,  and  contained  no  ele- 
ments of  equity  jurisdiction. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mines  and  Mineials,  {  90.] 

2.  Appeal— Review— Natube  of  Action. 

Where  a  law  action  was  treated  by  parties 
as  an  equity  cade,  it  may  be  so  considered  for 
purposes  of  review. 

8.  Mines  and  Minebals— Locations— Notice 

— Statute. 

Rev.  St  §  2324  (U.  S.  Comp.  St  1901,  p. 
1426],  providing  that  location  of  mining  claims 
shall  be  distinctly  marked  on  the  ground  so 
that  the  boundaries  can  be  readily  traced,  and 
the  location  notice  filed  shall  contain  a  descrip- 
tion of  the  property  by  which  it  can  tie  identi- 
fied, is  mandatory,  and  must  be  complied  with 
in  order  to  secure  a   valid  location. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mines  and  Minerals,  {|  40-50.] 

4.  Same— Advebbe   Suit— Evidence. 

In  a  proceeding  to  determine  the  right  to 
possession  of  a  mining  claim  on  government 
land,  evidence  held  insufficient  to  show  that 
plaintiffs  had  done  the  requisite  assessment  work 
under  their  location. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mines  and  Minerals,  g  106.] 

5.  Same— Amendment  of  Location. 

Where  parties  have  done  the  requlHlte 
amount  of  work  on  their  mining  claim  under  a 
defective  notice   of   location,   they   may   amend 
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snch  notice  end  mai^  tl>e  claim  on  the  ground 
where  there  are  no  intervening  rights. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  34,  Mines  and  Minerals,  {{  88,  41,  49,  61- 
63.] 

6.   SAIOE— RKLOCAnON. 

For  the  purpose  of  relocation  of  a  mining 
claim,  the  land  must  be  subject  to  location, 
and  there  can  be  no  relocation  where  the  claim 
is  in  the  actual  possession  of  persons  who  have 
done  the  requisite  amount  of  assessment  work 
under  an  insufficient  location. 

[Ed.  Note.— For  cases  in  point,  see  dent.  Dif. 
vol.  34,  Mines  and  Minerals,  H  61-63.] 

Y.  Same— Pbesukptioii  fbou  Possession. 

Possession  and  improvement  alone  give  no 
valne  to  a  mining  claim,  but  raise  a  prima 
fade  presumption  that  the  possession  is  right- 
ful, and  prevent  the  land  being  subject  to  orig- 
inal location  as  wild  and  unimproved  land. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  34,  Mines  and  Minerals,  {{  29,  61,  7% 
102%J  ^  -,     ,       ,     ^     -» 

On  Rehearing. 

8.  Same— Natdbe  of  Action. 

A  complaint  sieged  a  possessory  right  to 
a  mining  daim,  and  that  defendants  asserted 
some  claim  thereto,  and  had  pending  in  the 
United  States  Land  Office  an  application  there- 
for ;  that  plaintiffs  had  filed  their  adverse  claim 
therein,  and  after  asserting  right  to  possession 
as  a  mining  claim,  they  prayed  for  possession, 
and  that  defendants  be  ejected  from  Uie  land 
therein  described.  Defendants'  answer  admitted 
that  they  were  in  possession,  and  then  asserted 
title  thereto.  Held,  tliat  the  action  was  one  of 
ejectment,  and  not  a  complaint  in  equity  to  con- 
firm title,  under  Kirby's  Dig.  c.  1&. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
YOl.  34,  Mines  and  Minerals,  {  90.] 

9.  Same — Location— M askings. 

The  disconnected  markings  of  a  mining 
claim,  unaccompanied  by  work  and  without  ac- 
tual possession,  are  insufficient  to  constitute  a 
location. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  34,  Mines  and  Minerals,  8{  29,  40,  72.] 

10.  Saioe— Amendment  of  Location. 

One  who  has  possession  of  a  mining  claim 
and  has  done  the  actual  physical  work  required, 
and  such  work  is  there  as  evidence  of  possession, 
and  there  are  no  intervening  rights,  he  may 
amend  his  location,  and  thereby  perfect  hia  en- 
try, and  his  right  cannot  be  defeated  by  one  who 
has  made  no  peaceful  entry  find  possession  of 
the  land,  nor  done  any  work  thereon. 
Wood  and  Riddick,  JJ.,  dissenting. 

Appeal  from  Marlon  Chancery  Court;  T. 
H.  Humphreys,  Chancellor. 

Action  by  one  White  and  others  against  one 
Ware  and  others,  under  Rev.  St  i  2326  [U.  S. 
Comp.  St  1901,  p.  1430],  to  determine  the 
question  of  right  of  possession  of  a  mining 
claim  on  government  land.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.    Reversed. 

Woods  Bros.,  for  appellants.  W.  S.  Chas- 
tain,  for  appellees. 

HILL,  C.  J.  White  and  associates  In  a 
zinc  mining  venture  brought  suit  in  the  An- 
gust,  1903,  term  of  the  Marion  circuit  court 
against  Ware  and  associates  to  recover  pos- 
session of  the  E.  14  S.  W.  %  section  21,  town- 
ship 18  S.,  range  15  W.,  asserting  possessory 
right  thereto  as  a  mining  claim  acquired  as 
follows:  That,  by  virtue  of  making  discov- 
ery of  mineral  on  the  land,  then  wild  and 


unoccupied  goTemment  land,  and  posting  lo- 
cation notice  tberetn  September  27,  1899,  and 
doing   tlie   necessary   assessment   work    for 

1900,  1901,  and  1902,  and  complying  with  the 
mining  laws  of  the  United  States  and  the 
state  and  the  local  rules  and  regulations  of 
the  Marlon  county  mining  district,  they  had 
acquired  possessory  right  to  it,  and  that 
Ware  had  made  application  for  It  to  the 
United  States  Land  Office,  and  they  (White 
and  associates)  had  in  proper  time  filed  there- 
in their  adverse  claim  to  Ware's  claim,  and 
they  prayed  that  Ware  be  ejected  and  pos- 
session given  to  them.  Ware  and  associates 
admitted  possession,  and  denied  plaintiffs' 
title,  and  asserted  title  in  themselves,  which 
they  set  forth  fully,  and  prayed  that  plain- 
tiffs' complaint  be  dismissed,  and  that  their 
possession  and  title  be  quieted  and  confirmed. 
On  motion  of  plaintiffs,  wtilch  was  conceded 
by  defendants,  the  cause  was  transferred  to 
Marion  chancery  court,  and  there  progressed 
to  decree  In  favor  of  plaintiffs,  and  the  de- 
fendants prosecuted  tills  appeal. 

This  was  an  "adverse  suit"  authorized  by 
section  2326,  Rev.  St.  [U.  S.  Comp.  St  1901. 
p.  1430],  to  be  brought  in  a  court  of  compe- 
tent Jurisdiction  "to  determine  the  ques- 
tion of  right  of  possession"  of  a  mining  claim 
on  government  land,  in  order  that  the  govern- 
ment officers  may  patent  the  claim  to  the 
party  establishing  right  thereto  in  such  pos- 
sessory action.  01l>eraon  v.  Wilson,  79  Ark. 
681,  96  S.  W.  137.  The  action  is  essentially 
a  law  action,  and  contains  no  elements  of 
equity  Jurisdiction,  and  the  answer  herein 
presented  no  equitable  defense.  Under  the 
decision  in  Collins  v.  Paepcke-Leicht  Lum- 
ber Co.,  74  Ark.  81,  84  8.  W.  1044  (to  the 
correctness  of  which  two  members  of  the 
court  do  not  subscribe),  the  decree  is  not  re- 
versible for  lack  of  Jurisdiction  in  the  chan- 
cery court  because  appellants  did  not  Insist 
on  a  trial  at  law  in  the  lower  court  The  ap- 
pellant does  not  raise  the  question  now,  but 
the  court  mentions  it  so  that  It  may  be  un- 
derstood how  this  lawsuit  is  determined  as 
a  chancery  suit. 

•  Passing  to  the  merits,  or,  more  properly,  de- 
merits, of  the  conflicting  claims,  it  Is  found: 
That  the  appellees  (plaintiffs  below)  purchas- 
ed rights  to  two  mining  locations,  which  were 
located  In  1896,  situated  one  on  each  40  of 
the  80-acre  tract  In  controversy.  On  Sep- 
tember 27,  1890,  they  filed  notice  of  location 
seeking  an  original  location  then,  and  did 
some  assessment  work  thereafter,  which  will 
be  referred  to  later.  The  claim  or  location 
was  not  "distinctly  marked  on  the  groond 
so  that  its  boundaries  can  be  readily  traced," 
and  the  location  notice  filed  did  not  contain 
a  description  of  the  property,  tying  It  to 
some  natural  object  by  which  It  could  be 
Identified.  These  are  mandatory  provisions 
of  section  2324,  Rev.   St   [U.   S.  Comp.   St 

1901,  p.  1426],  and  must  be  complied  with  In 
order  to  secure  a  valid  location.    Worthen 
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T.  SIdway,  72  Ark.  216,  79  S.  W.  777.  Appel- 
lees in  August,  1903,  after  their  adverse  claim 
was  filed  in  the  Land  Office,  and  after  this 
suit  wag  Instituted,  bad  a  surveyor  run  out 
the  Ilnes»  'and  blaze  around  the  entire  tract, 
and  mark  its  comers  with  stones.  This  was 
the  first  attempt  of  either  party  to  mark  the 
location  on  the  ground,  so  that  its  boundaries 
could  be  readily  traced.  On  May  2,  1904, 
appellees  filed  an  amended  notice  attempting 
to  follow  np  the  marking  on  the  ground  of 
August,  1903,  by  proper  description,  tying 
the  location  to  some  natural  object  for  iden- 
tification. On  the  3d  of  May  by  supplement 
to  the  answer  they  asserted  title  by  virtue 
of  such  marking  and  amendment  having 
made  valid  the  original  location.  The  court 
Bostained  this  location.  Prior  to  attempting 
a  location  on  this  property,  appellants  exam- 
ined the  records  of  the  mining  district,  and 
found  only  the  insufficient  notice  of  appel- 
lees against  this  property,  and  no  affidavits 
Of  having  done  the  assessment  work;  and 
proceeded  to  make  a  location  upon  it  on 
January  1,  1900.  Their  notice  is  similarly 
defective,  and  they  likewise  failed  to  mark 
the  claim  on  the  ground,  but  they  did  pro- 
ceed to  do  the  assessment  work  for  three 
years.  On  the  trial  the  appellants  gave  de- 
tailed statements  of  amount  of  assessment 
work  done,  and  its  value,  amounting  to 
(106  for  1901,  $124.50  for  1902,  and  $188  for 
1903.  This  was  not  controverted,  and  must 
be  taken  as  established.  On  May  10  and 
September  26,  1904,  appellants  also  attempt- 
ed by  amendments  to  their  notice  to  cure  its 
defects,  and  pleaded  the  same  in  supplement 
to  their  answer.  The  appellee  White  in  his 
testimony  claims  to  have  receipts  for  $400 
worth  of  assessment  work,  but  does  not 
give  a  definite  statement  of  what  was  done 
or  its  value.  Stegall,  a  witness  for  appel- 
lees, says  that,  in  1901,  he  and  three  oth- 
ers did  five  days'  assessment  work,  and  he 
was  paid  $1.25  per  day  for  his  work,  and  he 
knows  one  of  the  other  workmen  was  paid 
that  amount.  He  also  testifies  to  doing  some 
assessment  work  each  year  which  appellees 
claim  to  have  done  work,  but  he  does  not 
prove  that  the  requisite  work  each  year,  or 
any  year,  was  done  by  appellees.  Treat,  like- 
wise for  appellees,  lived  near  the  land,  and 
saw  the  assessment  work,  and  said  it  was 
worth  as  much,  or  more,  than  assessment 
work  by  others.  This  was  all  the  evidence 
to  sustain  appellees'  claim  of  having  done 
the  annual  assessment  work,  and  they  did 
not  file  the  affidavits  authorized  by  section 
5364,  Kirfoy's  Dig.,  which  makes  such  affi- 
davits prima  facie  evidence  of  the  perform- 
ance of  the  work. 

The  appellants  showed  by  one  Ott  that  he 
was  one  of  the  four  men  employed  by  ap- 
pdlees  to  do  the  assessment  work  in  1901, 
and  that  they  were  Instructed  to  do  five  days' 
work  each — 20  days'  work  in  all — and  that 
was  all  the  assessment  work  done  by  appel- 
lees for  that  year  on  this  claim,  mere  was 
108  S.W.-63 


other  evidence  showing  appellees'  total  work 
for  the  four  years  was  worth  about  $100. 
Very  likely  appellees  were  proceeding  under 
a  custom  or  mining  regulation  providing  for 
20  days'  woi*  to  count  as  the  requisite  $100 
worth  of  work  required  by  the  federal  stat- 
ute, which  custom  and  regulation  was  held 
to  be  in  contravention  of  said  statute  by  this 
court  in  Woody  v.  Bernard,  69  Ark.  579,  65 
S.  W.  100.  Be  that  as  it  may,  it  must  be 
taken  as  established  that  the  appellees  failed 
to  do  the  requisite  assessment  work  under 
their  1899  location.  Up  to  the  amended  lo- 
cation neither  party  had  a  valid  location; 
the  appellees  failed  for  defects  in  notice  and 
In  marking  the  ground,  and  further  failed 
to  do  the  assessment  work,  and  appellants 
failed  in  the  same  particulars  except  as  to 
doing  the  assessment  work.  Concede,  with- 
out deciding,  that  plaintiffs  could  amend 
their  pleadings  so  as  to  assert  new  rights  at 
this  time,  the  complaint  alleged  appellants  to 
be  in  possession,  the  answer  admitted  it,  and 
three  years'  assessment  work  under  a  de- 
fective notice  had  been  performed  by  them, 
and  they  had  a  right  to  amend  their  location 
notice  and  mark  the  claim  on  the  ground, 
there  being  no  intervening  rights.  1  Snyder 
on  Mines,  H  896,  425,  429,  and  677.  The 
appellants  had  something  to  amend  to,  while 
appellees  had  nothing  to  tack  their  amend- 
ment to.  An  amendment  cannot  relate  back 
and  cut  out  intervening  rights.  The  doctrine 
of  relation  cannot  be  invoked  to  exclude 
rights  built  up  in  the  interval  which  is  sought 
to  be  covered  by  the  relation  baCk.  1  Snyder 
on  Mines,  |  429.  Tlierefore  It  is  plain  that 
the  amendment  of  appellees  of  May  2,  1904, 
could  not  relate  back  to  their  defective  loca- 
tion of  1899  and  cure  it  in  order  to  defeat 
rights  built  up  by  appellants  after  the  1899 
location. 

The  case  then  resolves  itself  into  an  inquiry 
whether  appellees'  location  of  May  2,  1904, 
can  be  regarded  as  an  original  location,  of 
relocation,  and  valid  as  such.  It  did  not 
purport  to  be  such,  but  purported  to  be  an 
amendment  seeking  to  make  valid  the  1899  lo- 
cation, and  it  was  pleaded  and  relied  uix>n  as 
an  amendment,  and  not  as  an  original  loca- 
tion: but  aside  from  this,  it  could  not  be  a 
valid  location  or  relocation.  If  anything, 
this  would  amount  to  a  Relocation  by  the  orig- 
inal locators  (1  Snyder  on  Mines,  H  583,  584) ; 
and  for  the  relocation,  as  well  as  location,  the 
land  must  be  subject  to  location,  and  this 
land  was  not  then  subject  to  location  on  ac- 
count of  the  rights  and  possession  of  appel- 
lants. At  this  date  they  had  a  right,  as 
against  the  government  and  every  one  else, 
to  perfect  their  location,  and  their  improve- 
ments had  given  them  possession  of  the 
land.  Possession  may  be  founded  on  com- 
plete compliance  with  the  mining  laws  and 
local  regulations  or  by  physical  marks  or 
distinct  marking  of  the  ground  evidencing 
IMssession.  Possession  and  Improvement  alone 
give  no  value  to  a  mining  claim,  but  raise  a 
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prima  fade  precomptlon  that  the  poaseastoii 
la  rightfoL  This  subject  la  fully  discussed  In 
1  Snyder  on  Mines,  !{  452,  467. 

Whether  appellants'  possession  was  aided 
by  section  5863,  Klrby's  Dig.,  Is  not  Important 
because  the  prima  facie  presumption  of  the 
rightfulness  of  appellants'  possession  alone 
prevents  the  land  being  subject  to  original 
location  as  wild  and  unimproved  mineral 
land.  The  appellants'  compliance  with  the 
law  requiring  $100  worth  of  Improvements 
per  annum  under  a  defective  location  notice 
gave  them  a  possessory  right  which  Is  pre- 
sumed rightful.  In  the  absence  of  a  better 
right  being  shown.  The  appellees  failed  In 
every  particular  to  comply  with  the  mining 
law,  and  all  rights  they  bad.  If  any,  were  for- 
feited by  a  failure  to  do  the  assessment  work. 
When  they  attempted  to  amend  their  loca- 
tion, they  were  met  with  these  propositions: 
(1)  They  cannot  cut  out  other  rights  by  rela- 
tion, hence  the  former  location  cannot  be 
patched  up  against  appellants;  and  (2)  they 
cannot  make  a  new  location,  for  the  appel- 
lants are  found  In  possession  of  the  prop- 
erty Improving  It  under  the  mining  laws,  and 
the  validity  of  the  latter  location  Is  not  the 
inquiry.  Malecek  v.  TInsley,  73  Ark.  610,  85 
S.  W.  81. 

Reverse  and  remand,  with  directions  to  dis- 
miss the  complaint 

BATTLE,  J.,  thinks  the  court  should  stop 
at  the  jurisdictional  question,  and  remand 
for  want  of  jurisdiction  in  the  chancery 
court 

On  Rehearing. 

Hllili,  C.  J.  1.  Appellees  insist  that  the 
complaint  Is  sufficient  to  be  austalned  as  a 
complaint  In  equity  to  confirm  title,  under 
chapter  26,  Klrby's  Dig.,  and  that  it  does 
not,  taken  as  a  whole,  allege  that  the  de- 
fendants were  In  possession.  It  asserts  a 
possessory  right  In  themselves;  that  the  de- 
fendants (appellants  here)  assert  some  claim 
to  it,  and  have  pending  in  the  United  States 
Land  Office  an  application  for  It,  and  they 
(plaintiffs)  have  filed  their  adverse  claim 
therein,  and,  after  asserting  right  to  posses- 
sion as  a  mining  claim,  plaintiffs  pray  for 
possession,  and  that  the  defendants  be  eject- 
ed from  the  land  th^eln  described,  and  for 
costs  and  general  relief.  The  defendant  In 
answer  "admits  be  is  In  possession  of  the 
land  mentioned  and  described  In  the  com- 
plaint," and  then  asserts  title  thereto.  Cer- 
tainly, these  pleadings  put  the  possession  of 
the  land  in  the  defendants,  and  form  an 
issue  as  to  the  rightful  possessory  title  there- 
to;  essentially  an  action  of  ejectment. 

2.  Appellees  contend  that  they  were  peace- 
fully in  possession  when  appellants  surrepti- 
tiously proceeded  to  attempt  a  location,  which 
was  defective  in  many  respects.  The  evi- 
dence does  not  sustain  appellees'  contentlonsi 
The  evidence  shows  that  they  never  held  pos- 
session of  the  land,  and  never  had  any  pos- 
session of  it  except  such  scrambling  posses- 


sion as  accompanied  their  wholly  Insufficient 
assessment  work. 

The  failure  to  do  the  assessment  work  for- 
feited whatever  original  rights  tliey  may 
have  had,  but  they  had  a  right  to  resume 
work  unless  other  rights  Intervened,  and  ap- 
pellees contend  that  this  principle  applies 
to  them ;  but  they  never  did  bona  fide  work, 
and  never  had  anything  to  tie  back  to. 
Whatever  rights  they  have  must  be  builded 
on  the  May  2,  1904,  location.  In  August, 
1903,  they  had  the  ground  surveyed  and  the 
lines  blazed,  not  in  view  of  a  new  location, 
but  to  establish  evidence  In  this  suit  Later, 
when  a  new  location,  or  amendment  as  it  was 
called,  was  made,  then  this  survey  of  the 
year  before  was  relied  upon  as  marking  tlie 
claim  on  the  ground.  The  Supreme  Court  of 
the  United  States  said:  "The  right  to  pos- 
session comes  only  from  a  valid  location. 
Consequently,  If  there  Is  no  location,  there 
can  be  no  possession  under  It  Location 
does  not  necessarily  follow  from  possession, 
but  possession  from  location.  A  location  is 
not  made  by  taking  possession  alone,  but  by 
marking  on  the  ground,  recording,  and  doing 
whatever  else  Is  required  for  that  purpose  by 
the  acts  of  Congress  and  the  local  terms  and 
regulations."  Belk  v.  Meagher,  104  U.  S.  279, 
26  L.  Ed.  736.  The  disconnected  marking  of 
the  claim  on  the  ground  of  August  1903,  the 
new  location  of  May  2,  1904,  unaccompanied 
by  work  and  without  actual  possession,  are 
Insufficient  to  bring  these  parties  within  the 
above  requirements. 

On  the  other  hadd.  Ware  had  the  posses- 
sion contemplated  of  mining  claims  by  the 
actual  physical  work  required,  and  the  work 
was  there  as  evidence  of  possession ;  and,  as 
shown,  in  the  absence  of  Intervening  rights, 
he  could  amend  and  thereby  perfect  bis  en- 
try. In  addition  to  this,  even  without  a  val- 
id location  notice,  if  he  could  peacefully 
hold  possession  against  the  world  and  do  the 
requisite  work  for  the  required  time,  he  could 
get  a  patent  Belk  v.  Meagher,  supra.  This 
possession  Is  merely  prima  facie  rightful.  It 
was  at  least  sufficient  to  sustain  an  action 
of  trespass  against  an  Intruder,  but  not 
enough  to  prevent  recovery  by  one  who  had 
made  peaceful  entry,  and  In  good  faith  made 
a  valid  location  of  It;  but  as  seen,  appellees' 
evidence  falls  to  bring  them  into  that  class. 

The  court  has  not  held,  and  does  not  hold, 
that  Ware  has  title.  It  Is  merely  holding 
that  Ware's  possession  and  requisite  annual 
assessment  work  under  a  defective  location 
is  sufficient  to  defeat  a  recovery  on  a  patched 
relocation  where  there  Is  no  peaceful  entry 
and  possession  of  the  land  nor  work  done  un- 
der It  The  question  of  appellants'  title  la 
not  for  adjudication,  bnt  appellees' ;  and,  for 
the  reasons  given,  appellees  must  fall  in  tiili 
action. 

The  court  might  well  have  disposed  of  the 
case  on  the  ground  that  this  action  could  not 
be  maintained  on  after-acquired  title.  That 
question  was  not  presented,  and  these  others 
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were;    and,  as  they  both  work  ont  to  the 
■ame  end,  the  court  preferred  placing  Its  de- 
cision on  the  gronnd  discussed. 
Motion  overmled. 

WOQD  and  RIDDICE,  JJ.,  dissent 


GRAHAM  T.  GRAHAM  et  al. 
(Supreme  Coart  of  Arkansas.    Bfarch  9,  1908.) 

SfKCUIO   PBBrOBlf ANCK  —  ENFOBOKA.BLX    OON- 
TKACT. 

Though  the  agreement  for  dissolution  of  a 
partnersh^,  by  -which  the  retiring  partner  was 
to  turn  over  to  the  other  partner  all  partner- 
ship property,  includine  real  estate,  and  execute 
a  deed  for  the  same,  did  not  describe  any  real 
estate,  it  will  be  required  to  be  specifically  per- 
formed as  to  real  estate  bought  with  partner- 
ship funds,  and  the  deed  of  which  to  the  re- 
tirmg  partner  was  turned  over  to  the  other 
when  the  contract  was  executed. 

2Bd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
44,  Specific  Performance,  {§  61-85.] 

Appeal  from  Saline  Chancery  Court;  Al- 
phonzo  Curl,  Chancellor. 

Suit  by  A.  J.  Graham  against  O.  N.  Gra- 
ham and  another.  Decree  for  defendants,  and 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions. 

Mehaffy  &  Armistead,  for  appellant  W. 
R.  Donham,  tor  appellees. 

McCULLOCH,  3.  A.  J.  Graham  and  G.  N. 
Graham  were  partners  in  the  mercantile 
business,  and  entered  into  the  following  writ- 
ten agreement  for  dissolution  of  the  firm: 
"Be  It  known  that  the  partnership  existing 
between  A.  J.  Graham  and  G.  N.  Graham, 
constituting  the  firm  of  Graham  Bros.,  of 
Perrysmlth,  Arkansas,  la  this  day  dissolved 
by  mutual  consent  The  said  G.  N.  Graham 
retiring  from  the  business  and  turning  over 
to  said  A.  J.  Graham  all  moneys,  merchan- 
dise, mortgages,  notes,  aocounts,  Judgments, 
and  leases  on  lots,  all  profits  that  have  ac- 
crued to  the  said  firm  of  Graham  Bros.,  or  all 
that  are  known  to  exist  or  that  may  develop 

hereafter,  also  liot  No.  ,  Block  No. 

,  In  the  town  of  Perrysmlth,  Arkansas, 

the  deed  to  the  same  to  be  made  to  A.  J. 
Graham  as  early  as  convenient;  all  their 
rights  this  day  assigned  to  A.  J.  Graham  who 
assnmes  al)  responsibility  of  outstanding 
debts  and  claims  against  the  said  Graham 
Bros.,  and  the  said  A.  J.  Graham  this  day 
takes  full  charge  and  control  of  said  lease 
on  lots,  houses,  goods  and  fixtures,  moneys, 
mortgages,  notes,  Judgments,  accounts,  and 
everything  of  whatsoever  kind  and  character 
known  to  belong  to  said  Graham  Bros.,  as 
well  as  al)  profits  known  to  exist  and  all  that 
may  develop  as  belonging  to  said  firm  of 
Graham  Bros."  B.  J.  Graham,  wife  of  G.  N. 
Graham,  Joined  in  the  execution  of  this  con- 
tract 

Pursuant  to  this  agreement  all  of  the  part- 
nership projwrty  except  the  real  estate  in 
controversy,   which  Is  a  small   lot  in  the 


town  or  village  of  Perrysmlth,  was  tnnud 
over  to  A.  J.  Graham,  and  he  proceeded  to 
pay  the  debts  of  the  firm  in  accordance  with 
the  contract  Subsequently,  G.  N.  Graham 
and  wife  refused  to  convey  the  lot  in  con- 
troversy, and  A.  J.  Graham  brought  this  suit 
In  equity  to  compel  them  to  do  so,  alleging 
In  his  complaint  that  it  was  partnership 
property,  and  was  intended  to  be  described 
in  the  aforesaid  contract.  The  contract  con- 
tained no  description  of  the  lot  the  descrip- 
tion being  left  entirely  blank,  and  that  omis- 
sion cannot  be  supplied  by  paro)  for  the  pur- 
pose of  identifying  the  property.  Fordyce 
Lumber  Co.  v.  Wallace,  107  S.  W.  160.  But 
the  undisputed  evidence  In  this  case  estab- 
lishes the  fact  that  this  property  was  pur- 
chased with  funds  of  the  partnership,  and 
was  in  fact  partnership  property,  though  the 
deed  was  made  to  G.  N.  Graham  Individual- 
ly. At  the  time  of  the  execution  of  the  con- 
tract G.  N.  Graham  delivered  to  A.  J.  Gra- 
ham the  deed  which  had  been  executed  to 
him  by  one  Stucke  and  wife.  The  contract 
of  dissolution  very  clearly  contemplates  that 
it  should  include  all  partnership  property, 
and  that  same  should  be  delivered  and  con- 
veyed to  A.  J.  Graham.  As  the  contract  and 
evidence  so  clearly  established  these  facts, 
the  chancellor  should  have  decreed  specific 
performance. 

Reversed  and  remanded,  with  directions  to 
enter  a  decree  accordingly. 


SPARKS  V.  FORREST. 
(Supreme  Court  of  Arkansas.     March  9,  1908.) 

1.  AppeaI/— Revikw— HABia.ES8   EsBOB— Bvi- 

DENCE. 

Snbmittli»  to  the  Jury  the  contract  of  de- 
fendant with  R.,  for  the  purpose  of  comparing 
her  signature  thereto  with  that  to  the  contract 
in  suit,  was  harmless,  defendant  thereafter  tes- 
tifying not  having  denied  the  genuineness  of  her 
signature  to  the  R.  contract,  and  not  having 
denied  that  she  signed  the  contract  sued  on,  but 
admitted  that  the  signature  looked  like  her  writ- 
ing, and  stated  that  if  she  signed  it  she  did  not 
know  what  she  was  signing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  ff  4153H1160.] 

2.  TaiAi/— INSTKUCTIONS  —  Applicabilitt  to 
Pleadings. 

Plaintiff  sued  on  a  written  contract  by 
which  defendant  agreed  to  pay  plaintiff  a  cer- 
tain amonnt  in  consideration  of  his  services  as 
attorney  in  a  certain  action.  The  defense  in- 
terposed was  that  defendant  did  not  sign  the 
contract,  or  if  she  did  her  signature  was  procur- 
ed by  fraud.  Held,  that  the  giving  of  an  in- 
struction tliat  if  defendant  signed  the  contract 
to  pay  plaintiff  a  certain  sum  for  his  services, 
and  plaintiff  performed  the  services,  he  was  en- 
titled to  recover  under  the  contnu^  could  not 


affect  any  rights  of  defendant  the  questions  of 
part  performance  an^ 
foreign  to  the  issnes. 


part  performance  and  of  reasonable  value  being 


[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  46,  Trial,  Si  587-Q95.] 

8.  Attobnet  and  Cuen't— AcnoA  roa  Sebv- 
lOES— Evidence— ExcLtisioN. 

So,  for  the  same  reason,  no  right  of  de- 
fendant could  be  affected  by  exclusion  of  evi- 
dence offered  by  her  of  the  value  of  the  services 
rendered. 
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Appeal  from  Otrcuit  Court,  Benton  Coun- 
ty; J.  S.  Maples,  Judge., 

Action  by  R.  F.  Forrest  against  Jennie 
Sparks.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

TblB  la  a  suit  to  collect  an  attorney's 
fee;  and.  In  bis  complaint,  appellee  sets 
forth  as  bis  cause  of  action  an  alleged  con- 
tract wbtch  Is  as  follows:  "Wbereas,  In  a 
suit  pending  In  the  Benton  circuit  court  at 
the  March  term,  1906,  and  wherein  Jennie 
Sparks  Is  plaintiff  and  J.  B.  Bratt  is  defend- 
ant, the  plaintiff  recovered  Judgment  against 
the  defendant  in  the  principal  sum  of  $3,000. 
and  Interest  thereon  since  the  25th  day  of 
September,  1903,  at  6  per  cent,  per  annum,  to- 
gether with  costs  of  suit;  and  whereas,  R. 
F.  Forrest  represented  said  plaintiff  in  the 
prosecution  of  said  suit  to  Judgment  Now, 
this  evidences  that  I,  the  said  Jennie  Sparks, 
In  consideration  of  the  said  legal  services  of 
the  said  R.  F.  Forrest,  hereby  agree  to  allow 
and  pay  to  him  as  compensation  for  said 
services  a  contingent  fee  of  23V^  per  cent, 
of  the  amount  that  may  be  finally  recovered 
against  said  Bratt  In  said  circnit  court  or 
any  other  court  to  which  said  cause  may  be 
carried.  That  said  Jennie  Sparks  further 
agrees 'With  the  said  Forrest  that  in  no  event 
will  she  compromise  said  suit  by  accepting 
or  agreeing  to  accept  a  less  amount  than  |3,- 
000  and  6  per  cent.  Interest  thereon  since 
the  25th  day  of  September,  1903;  and  that, 
should  she  do  so,  the  compensation  herein 
agreed  to  be  paid  to  said  Forrest  sball  be 
computed  upon  the  basis  of  the  full  amount 
that  may  be  due  her  from  said  Bratt  In 
accordance  with  the  Judgment  now  rendered, 
or  that  may  t>e  hereafter  rendered  upon  the 
final  disposition  of  the  same.  In  testimony 
whereof  we  have  hereunto  set  our  hands  this 
the  8th  day  of  April,  1905.  Jennie  Sparks, 
B.  F.  Forrest"  Said  complaint  further  al- 
leges that  on  the  1st  day  of  November,  1906, 
appellant,  in  pursuance  of  said  agreement, 
received  from  J.  B.  Bratt  principal  and 
Interest  aggregating  $3,600,  and  that  the 
amount  due  appellee  was  $840,  and  that  the 
aHicUfuit  refused  to  pay  the  same. 

In  her  answer  appellant  denies,  first,  the 
execution  of  the  contract  set  forth  In  plain- 
tiff's complaint;  and,  second,  that,  if  said 
contract  was  in  fact  signed  by  her,  said 
signature  was  procured  by  fraudulent  and 
unlawfol  representations  of  the  plaintiff  as 
to  the  character  and  contents  of  said  con- 
tract; and  the  same  was  in  no  sense  her 
free  and  voluntary  act.  Third,  she  denied 
that  the  plaintiff  represented  her  in  the 
prosecution  of  the  suit  mentioned  in  the 
complaint  Fourth,  she  denied  that  in  con- 
sideratlcm  of  the  legal  services  of  the  ap- 
pellee that  she  agreed  to  pay  him  a  conting- 
ent fee  of  23V&  per  cent  of  the  amount  that 
might  be  recovered  in  her  suit  against  Bratt, 
or  any  other  part  or  per  cent  thereof.  Fifth, 
further  answering,  she  charges  tbe  facts  to 
be  that  she  employed  J.  A.  Rice  to  Institute 


and  prosecute  her  said  suit  against  Bratt 
to  a  final  determination,  and  that  the  same 
was  prosecuted  by  blm  to  a  final  determina- 
tion. Sixth,  she  denied  that  the  plaintiff 
agreed  to  prosecute  said  suit  to  a  final  de- 
termination for  the  consideration  named  Id 
bis  complaint  or  any  other  consideration,  and 
charges  <he  facts  to  be  that  if  he  did  so 
promise,  he  failed  to  keep  and  perform  said 
promise,  and  did  not  prosecute  said  suit  to 
a  final  determination,  and  that  said  alleged 
consideration  for  said  agreement,  if  any, 
had  failed.  Further  answering  she  charges 
the  facts  to  be  that  the  appellee  was  re- 
quested by  her  to  assist  J.  A.  Rice  in  getting 
up  the  evidence  In  the  Bratt  Case,  and  that 
no  agreement  as  to  the  compensation  was 
had  for  such  services,  and  no  reference  to 
such  compensation  made  until  long  after  the 
suit  had  been  tried  in  the  Supreme  Court; 
and  that  no  demand  was  made  upon  her  by 
the  appellee  for  compensation  for  services 
of  any  character  until  after  the  final  dis- 
position of  her  case  against  Bratt  in  the 
Supreme  Court,  when  appellee  did  demand 
of  her  the  payment  of  $840  for  bis  legal 
services,  which  she  r^Tused  to  pay;  and 
thereupon,  and  before  the  institution  of  this 
suit,  tendered  the  plaintiff  the  sum  of  $100 
as  a  reasonable  compensation  for  services 
rendered  by  him  in  and  about  said  suit,  and 
that  such  tender  she  bad  made  good  at  the 
trial  of  this  case.  That  upon  the  trial  of 
said  cause  in  the  court  t>elow,  before  a  Jury, 
a  verdict  and  Judgment  was  had  In  &vor 
of  the  appellee  for  $840  and  costs  of  suit, 
and  to  reverse  which  this  appeal  is  prose- 
cuted. 

Appellee  Forrest  testified,  in  substance, 
that  in  May,  1904,  he  was  employed  by  ap- 
pellant in  conjunction  with  J.  A.  Rice  to 
bring  suit  in  the  Benton  circuit  court  against 
J.  B.  Bratt  for  appellant,  and  that  his  com- 
pensation for  services  was  to  be  contingent; 
that  he  assisted  in  the  preparation  of  the 
case  for  trial,  and  also  acted  as  one  of  ap- 
pellant's attorneys  at  the  trial  of  the  case 
In  the  Benton  circuit  court;  that  he  ex- 
hibited to  appellant  a  contract  In  writ- 
ing in  favor  of  Mr.  Blce;  that  he  stated 
to  her  that  Mr.  Rice  had  failed  to  draw  a 
Joint  contract;  that  he  had  prepared  an  in- 
dividual contract  for  himself;  that  appel- 
lant then  read  both  contracts  and  signed 
them  both  at  the  same  time;  that  he  re- 
turned Mr.  Rice's  contract  to  him  at  Benton- 
vlUe.  The  contract  set  out  in  the  complaint 
was  read  to  the  Jury.  The  contract  of  ap- 
jjellant  with  J.  A.  Rice  was  introduced  for 
the  purposf  of  comiwrlng  appellant's  sis- 
nature  with  the  one  to  the  contract  In  con- 
troversy. Andrew  Russell  testified.  In  sub- 
stance, that  in  April,  1906,  he  was  deputy 
sheriff  of  Benton  county;  and  at  that  time 
an  execution  was  placed  in  his  hands  In  the 
case  of  Jennie  Sparks  v.  J.  B,  Bratt;  that 
J.  A.  Rice  instructed  him  to  go  to  Slloam 
Springs  to  appellee,  and  that  he  would  give 
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bins  the  necessary  infonnatloii  In  levying 
the  execution;  that  appellee  was  an  attor- 
ney In  the  case  at  that  end  of  tbe  line.  J. 
B.  Porter  testified  that  after  the  anslt  was 
commenced  appellant  stated  In  his  pres- 
ence to  Mr.  Rice  and  Mr.  Forrest  that  she 
wanted  to  pay  her  attorneys  on  the  insur- 
ance; that  Mr.  Forrest  said  the  fee  wonld 
be  large.  Appellee  also  adduced  testimony 
showing  that  appellant  collected  from  J.  B. 
Bratt  upon  her  Judgment  on  or  abont  No- 
vember 1,  1906,  the  sum  of  $3,600. 

Appellant,  Jennie  Sparks,  testified  in  sub- 
stance that  she  has  had  but  very  little  ex- 
perience in  business  matters  of  any  kind; 
that  she  employed  appellee  to  assist  Mr.  Rice 
in  conducting  tbe  case  of  Sparks  v.  Bratt, 
referred  to  in  appellee's  testimony,  bnt  did 
not  agree  to  pay  him  any  stated  amount  for 
his  services;  that  she  relied  upon  Mr.  Rice 
mainly  to  conduct  the  case;  that  Mr.  Bice 
did  conduct  the  trial  of  the  case,  bnt  admits 
that  appellee  was  present  at  the  trial.  Ap- 
pellant testified  that  she  went  to  appellee's 
office  on  the  day  the  contract  In  controversy 
purports  to  have  been  signed ;  that  the  signa- 
ture to  It  looks  like  her  handwriting,  but  that 
she  Is  unable  to  state  positively  one  way. or 
tbe  other  that  it  is  or  Is  not  her  handwriting  ; 
that  she  is  positive  that  If  It  Is  her  signature 
that  It  was  procured  In  some  way  and  at  some 
time  when  she  was  not  aware  of  what  was  be- 
ing done ;  that  she  signed  the  contract  to  Mr. 
Rice  exhibited  to  the  jury ;  that  she  signed 
It  in  duplicate  and  left  a  copy  at  appellee's 
ofSce;  that  she  does  not  know  why  she  left 
It  there;  that,  if  she  did  sign  the  contract 
sued  on,  she  did  so  without  knowing  what  it 
was,  or  that  It  was  a  contract  of  any  kind.    3, 

A.  Rice  testified  that  appellee  first  filed  a  com- 
plaint in  the  case  of  Sparks  v.  Bratt,  by  what 
authority  he  did  not  know.  That  the  com- 
plaint was  adjudged  Insufficient ;  that  he  pre- 
pared another  complaint  upon  which  the  case 
was  tried ;  that  appellee  was  present  at  the 
trial  and  testified  as  a  witness,  but  took  no 
other  part  In  tbe  conduct  of  the  case ;  that  he 
conducted  the  case  on  appeal  to  the  Supreme 
Court  without  assistance  from  appellee.  '  Ap- 
pellant offered  to  prove  by  U  H.  McOlll  and 
W.  A.  Dldcson  that  they  had  practiced  law 
for  a  nnmber  of  years  in  Benton  county,  and 
were  familiar  with  the  value  of  legal  services 
in  that  county;  that  the  services  performed 
by  appellee  were  not  worth  exceeding  $100. 

J.  A.  Rice  and  Dick  Rice,  for  appellant 

B.  F.  Forrest,  In  pro.  per. 

HART,  X  (after  stating  the  facts  as  above). 
Api>ellant  contends  that  the  court  erred  in 
submitting  to  the  jury  the  contract  between 
herself  and  J.  A.  Rice  for  the  purpose  of 
comparing  her  signature  attached  to  It  with 
tbe  signature  to  the  contract  In  suit  There 
was  no  prejudicial  error  in  this  action  of  tbe 
court  After  this  was  done  appellant  took 
the  stand  in  her  own  behalf,  and  did  not 
deny  the  genulneneas  of  her  signature  to  the 


Rice  contract  She  certainly  knew  whether 
or  not  it  was  her  handwriting.  Hence  she 
could  not  be  prejudiced  by  the  act  of  using 
her  signature  to  that  contract  for  the  pur- 
pose of  comparison  with  the  signature  to  the 
contnict  In  snit  Clinton  v.  Estes,  20  Ark. 
216;  Miller  v.  Jones,  32  Ark.  337.  Moreover, 
appellant  does  not  deny  that  she  signed  the 
contract  in  controversy.  She  admits  that 
the  signature  looks  like  her  handwriting,  and 
says  that  if  she  signed  it  she  did  not  know 
what  she  was  signing.  Evidence  tending  to 
prove  an  undisputed  fact  In  a  case  cannot 
be  prejudicial.  Standard  Life  &  Accident 
Insurance  Co.  y.  Schmaltz,  66  Ark.  588,  63 
S.  W.  49,  74  Am.  St  Rep.  112;  Maxey  v. 
State,  76  Ark.  276,  88  S.  W.  1009. 

Appellant  insists  that  the  court  erred  In 
giving  the  following  Instruction:  "The  jury 
is  instructed  that  the  fact  that  the  defend- 
ant had  employed  other  counsel  than  plain- 
tiff would  not  excuse  defendant  from  tbe  per^ 
formanoe  of  her  contract  with  plaintiff.  If 
you  find  that  by  a  preponderance  of  the  evi- 
dence that  defendant  entered  Into  and  signed 
a  written  contract  and  agreement  to  pay 
plaintiff  a  stipulated  sum  for  his  services, 
and  plaintiff  gave  his  services,  he  would  be 
entitled  to  recover  uni^er  the  contract"  Coun- 
sel for  appellant  contends  that  this  instmc- 
tion  left  open  for  the  consideration  of  the 
jury  any  character  of  service,  and  that  by  it 
together  with  the  refusal  to  admit  the  tes- 
timony of  L.  H.  McGlll  and  W.  A.  Dickson, 
the  court  took  from  the  jury  the  defense  of 
partial  performance -of  the  contract  and  the 
fair  value  of  said  partial  services.  We  fail 
to  perceive  how  the  giving  of  this  instruction 
or  the  refusal  to  admit  the  testimony  refer- 
red to  could  affect  the  rights  of  appellant 
Appellee  sued  upon  a  written  contract  The 
defense  Interposed  was  that  appellant  did 
not  sign  the  contract,  or  that  If  she  did  sign 
It  her  signature  was  procured  by  fraud.  Ap- 
pellee based  his  rights  solely  upon  the  writ- 
ten contract  The  written  contract  was  the 
foundation  of  his  action.  He  did  not  claim 
anything  except  by  its  terms.  The  question 
of  part  performance  was  therefore  foreign 
to  the  Issues  in  the  case. 

The  question  of  whether  or  not  appellant 
executed  the  contract  and.  If  so,  whether  or 
not  her  signature  was  procured  by  fraud, 
was  submitted  to  the  jury  under  appropriate 
Instructions,' which  were  not  objected  to  by 
appellant  and  It  Is  tbe  peculiar  province  of 
the  jury  to  pass  upon  the  weight  of  the  evi- 
dence. 

Affirmed. 


HOLLOWAT  V.  HOLLOWAT. 
(Supreme  Court  of  Arkansas.     March  9,  1908.) 

PbOGESS— SKRVICB— AlTIUAVIT    FOB    WABRINa 

Obdeb. 

Under  Kirby's  Dig.  |  6055,  authorizing  a 
warning  order  on  the  complaint,  where  it  ap- 
pears by  plaintiff's  affidavit  that  defendant  is 
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a  aonrcsident.  or  conceals  himself  so  that  anm- 
mona  cannot  be  served  on  him  an  affidavit  of  a 
wife,  suing  for  divorce,  that  the  husband  "Is  at 
present  a  nonresident  of  the  state  of  Arkansas, 
or  BO  conceals  himself  that  a  process  of  sum- 
mons cannot  be  had  upon  him,"  is  fatally  de- 
fective for  being  in  the  altematlTe;  bat  it 
should  allege  if  either  one  or  the  other,  and 
plaintiFs  remedy  if  she  is  ijnioiant  of  which  of 
the  two  Btatotorr  grounds  is  true,  being  under 
the  provision  authorizing  the  clerk  to  make  such 
order,  where  it  is  stated  in  the  return  of  the 
summons  against  defendant  that  he  has  left  the 
county  or  conceals  himself,  and  in  section  6056, 
which  provides  that  the  court  may  make  the 
warning  order  upon  the  requisite  facts  being 
shown  by  affidavit  or  other  proof. 

Appeal  from  Conway  Chancery  Court;  Jere- 
miah O.  Wallace,  Chancellor. 

Bill  for  divorce  by  Ella  N.  HoUoway 
against  Milton  HoUoway.  From  a  decree  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

On  S^tember  8,  1906,  appellee,  Ella  N. 
HoUoway,  filed  her  bUl  for  divorce  against 
appellant,  Milton  HoUoway,  in  the  Conway 
chancery  court  The  complaint  allies  cruel 
treatment,  and  the  custody  of  the  children  Is 
asked  for.  Accompanying  the  complaint  Is 
the  following  affidavit  for  warning  order, 
duly  signed  and  sworn  to :  "I,  EUa  N.  HoUo- 
way, do  solemnly  swear  that  the  defendant, 
Milton  HoUoway,  is  at  present  a  nonresident 
of  the  state  of  Arkansas,  or  so  conceals  himself 
that  a  process  of  summons  cannot  be  had  up- 
on him."  This  affidavit  was  filed  in  the  of- 
fice of  the  clerk  of  the  court,  and  a  warning 
order  was  duly  Issued  by  him.  At  the  next 
term  of  the  court  a  decrfie  of  divorce  was  ren- 
dered in  favor  of  appellee  upon  the  pleadings 
and  depositions  filed  In  the  cause  by  appellee ; 
appellant  having  failed  to  appear.  Appellant 
has  brought  the  case  to  this  court. 

Prlddy  &  Chambers  and  Sellers  &  Sel- 
lers, for  appellant  C.  G.  Reld  and  Walter  V. 
Jacoway,  for  appellee. 

HART,  J.  (after  stating  the  facta  as  above). 
The  statute  (KIrby's  Dig.  §  6055)  authorizes 
the  clerk  to  make  a  warning  order  upon  the 
complaint  upon  the  filing  of  an  affidavit  cf 
plaintiff  stating  any  one  of  six  facts,  among 
which  are  that  defendant  is  "a  nonresident 
of  this  state"  or  "conceals  himself  so  that  a 
summons  cannot  be  served  upon  him."  The 
affidavit  Is  In  the  alternative,  and  neither 
states  the  fact  of  nonresidence.nor  that  the 
defendant  conceals  himself  so  that  a  sum- 
mons cannot  be  served  upon  him.  It  simply 
states  one  or  the  other,  without  any  possibili- 
ty of  ascertaining  which.  In  the  case  of 
Kegel  V.  Schrenkhelsen,  87  Mich.  174,  It  was 
held  that  an  affidavit  for  attachment  stating 
that  the  defendant  has  assigned,  etc.,  or  is 
about  to  assign,  his  proper^.  Is  fatally  de- 
fective for  being  In  the  alternative.  Cooley, 
C.  J.,  speaking  for  the  court,  said:  "This  affi- 
davit is  fatally  defective,  because  In  the  al- 
ternative. It  should  show  the  existence  of 
either  one  cause  or  the  other,  which  this  affi- 
davit does  not"    In  the  case  of  Dickenson  t. 


Cowley,  16  Kan.  260,  Brewer,  J.,  said :  "There 
was  a  fatal  defect  In  tbe  attachment  proceed- 
ings. The  grounds  for  tbe  attachment  alleged 
In  the  affidavit  were  'that  the  defendant  Is  a 
foreign  corporation,  or  a  nonresident  of 
Brown  county.'  There  are  two  objections  to 
this — one  that  It  is  In  the  disjunctive."  In 
tbe  case  of  Ranaldson  v.  Hamilton,  6  La.  Ann. 
203,  the  court  held  that  the  affidavit,  being  In 
the  alternative,  was  defective  because  of  un- 
certainty. The  same  rule  has  been  announced 
in  the  following  cases:  Billings  v.  Noble,  75 
Wis.  329,  43  N.  W.  1181;  Collins  v.  Beebe  et 
al.,  64  Hun,  818,  7  N.  T.  SuK>.  443;  Amot 
T.  Wright  66  Hun,  661,  9  N.  Y.  Supp.  15; 
DIntruff  V.  TuthiU,  62  Hun,  691,  17  N.  Y. 
Supp.  566. 

In  a  case  of  this  kind  It  may  not  be  said 
that  where  a  plaintiff  Is  Ignorant  of  which  of 
two  statutory  grounds  are  true,  he  Is  without 
a  remedy.  Where  either  of  the  last  two  men- 
tioned facts  of  section  6055  of  KIrby's  Digest 
la  stated  In  the  return  by  the  proper  officer 
of  a  summons  against  the  defendant,  the  clerk 
is  directed  to  make  tbe  warning  order  upon 
the  complaint.  Section  6056  provides  that  tbe 
court  may  make  the  warning  order  upon  tbe 
reaulslte  facts  being  shown  by  affidavit  or 
other  proof. 

Appellant  also  contends  that  no  warning 
order  was  properly  made,  that  no  proper  at- 
torney ad  litem  was  appointed  as  required  by 
tbe  statutes,  and  that  the  decree  was  prema- 
turely rendered,  and  therefore  void,  because 
the  same  was  entered  of  record  before  the  de- 
fendant was  required  by  law  to  file  his  an- 
swer. Inasmuch  as  the  cause  must  be  re- 
versed for  the  error  Indicated,  and  as  tbe  ap- 
pellant has  entered  his  appearance  by  taking 
this  appeal.  It  Is  unnecessary  to  pass  upon 
these  questions. 

The  cause  Is  reversed  and  remanded,  with 
leave  to  appellant  to  make  such  defense  there- 
to as  he  Is  advised  to  do,  and  for  further  pro- 
ceedings therein  according  to  the  rules  and 
practice  in  such  cases  and  the  rights  of  the 
parties. 


WILLIAMS  V.  STATE. 
(Supreme  Court  of  Arkansas.    March  9,  190&) 

1.  Constitution  Al  Law— "Police  Poweb"— 
Subjects  or  Regulation. 

The  exercise  of  the  police  power  is  not  lim- 
ited to  regulations  to  promote  »e  public  health, 
morals,  or  safety,  and  it  may  be  extended  to 
such  regnlations  as  will  promote  public  conven- 
ience and  general  prosperity. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  8  148. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6424-5438 ;   vol.  8,  p.  7756.] 

2.  Same  —  Judioiai.     Questions  —  Police 
Power. 

It  is  a  judicial  question  for  the  court  to 
determine  whether  or  not  a  given  regulation 
is  reasonable  and  falls  fairly  within  the  power 
of  the  Legislature,  and  it  is  the  duty  of  the 
court  to  interfere  when  the  police  power  is  an< 
reasonably  exercised. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  ii  42-47.] 
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8.  Saio— Tauditt  Of  Statotes— Pmssump- 

Tion. 

It  Is  the  doty  of  the  court  in  testing  the 
ralidity  of  a  given  regnlation  in  exercise  of  the 
police  power  to  resolve  all  doubts  in  favor  of 
the  legwlatiTe  action,  and  to  sustain  it  unless  it 
appears  to  be  clearly  outside  the  scope  of  rea- 
sonable and  legitimate  regulation. 

[Eld.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  g{  42-47.] 

.4.  Samx  —  PoLicx    PowxB  —  Dbcioikbs    on 
Railboad  Train— Reoulatior. 

Acts  Gen.  Assem.  April  30,  1007,  p.  653, 
regulating  the  soliciting  of  persons  who  arrive 
on  trains  for  hotels,  lodging  houses,  eating 
houses,  etc.,  is  not  an  unlawful  restriction  on 
the  liberty  of  action  and  inherent  rights  of  the 
citizens  in  the  pursuit  of  lawful  business,  but 
a  lawful  and  reasonable  exercise  of  the  police 
power. 
5,  Same— Glass  Lkgislation. 

Where  the  Legislature  in  framing  Act  April 
30,  1907,  p.  B53,  regulating  the  soliciting  of 
persons  who  arrive  on  trains  for  hotels,  lodging 
nouses,  eating  houses,  etc.,  met  a  condition 
which  causes  great  annoyance  to  people  on 
trains,  and  the  classes  of  persons  mentioned 
were  for  the  most  part  the  only  ones  who  plied 
their  vocation  on  trains,  the  statute  was  not  an 
unjust  discrimination  apalnst  such  classes,  since 
the  power  of  classification  is  primarily  with  the 
Legislature. 
Wood,  J.,  dissenting. 

ApDeal  from  Circuit  Court,  Ghirland  Coun- 
ty; W.  H.  Evans,  Judge. 

Al  WilllamB  was  convicted  of  drumming  on 
a  railroad  train  In  violation  of  a  statute,  and 
appeals.    Affirmed. 

Rose,  Hemingway,  Cantrell  ft  Loughbor- 
ough, for  appellant  Wm.  F.  KIrby,  Atty. 
Gen.,  and  Wood  &  Henderson,  for  the  State. 

McCTJLIiOCH,  J.  Appellant  Willlanu,  is 
the  keeper  of  a  boarding  bouse  In  the  city  of 
Hot  Springs,  and  he  appeals  to  this  court  from 
a  Judgment  of  conviction  for  drumming  oa 
a  railroad  train  for  his  boarding  bouse,  in 
violation  of  a  statute  enacted  by  the  General 
Assembly  April  30,  1907.  Acts  1907,  p.  568. 
The  section  of  this  statute  which  it  becomes 
important  to  consider  is  as  follows:  "Section 
1.  Tbat  it  shall  be  unlawful  for  any  person  or 
persons,  except  as  hereinafter  provided  In  sec- 
tion 2  of  this  act,  to  drum  or  solicit  business 
or  patronage  for  any  hotel,  lodging  bouse, 
eating  house,  bath  house,  physician,  masseur, 
surgeon  or  other  medical  practitioner  on  the 
train,  cars  or  depots  of  any  railroad  or  com- 
mon carrier  operated  or  running  within  the 
state  of  Arkansas.  Any  person  or  persons 
plying  or  attempting  to  ply  said  vocation  of 
drumming  or  soliciting,  except  as  provided  in 
section  2  of  this  act,  upon  the  trains,  cars,  or 
depots  of  said  railroads  or  common  carriers, 
shall  be  deemed  guilty  of  a  misdemeanor  and 
upon  conviction  thereof  shall  be  punished  by 
a  fine  of  not  less  than  fifty  ($50)  nor  more 
than  one  hundred  dollars  ($100)  for  each  of- 
fense." The  title  of  the  statute  Is:  "An  act 
for  the  protection  of  passengers,  and  for  the 
suppression  of  dmmmlng  and  soliciting  upon 
railroad  trains  and  upon  premises  of  common 
carriers."  The  constitutionality  of  the  stat- 
ute is  attacked  on  the  grounds  (1)  tbat  it  is  an 


unlawful  restriction  upon  the  liberty  of  ac- 
tion and  inherent  rights  of  the  clti^n  in  the 
pursuit  of  lawful  business;  and  (2)  that  It 
deprives  the  classes  of  citizens  therein  named 
of  the  eanal  protection  of  the  law,  in  that  It 
is  an  unjust  discrimination  against  them. 

Both  points  of  attack  upon  the  statute  in- 
volve a  consideration  of  the  state's  exercise  of 
the  police  power.  Its  scope  and  limitations^— 
a  fruitful  subject  of  discussion  In  all  the 
courts  of  the  country.  While  it  is  admitted  by 
all  that  this  powa  is  Incapable  of  precise 
definition  and  that  Its  lines  of  delimitation  are 
not  clearly  marked,  yet  the  abundance  of  dis- 
cussion on  the  subject  found  in  the  numerous 
decisions  of  courts  of  last  resort  leave  us  not 
without  chart  and  compass  for  the  ascertam- 
ment  of  its  general  scope.  Happily  we  are 
not  without  precedents  in  the  decisions  of  this 
court  The  Supreme  Court  of  the  United 
States  in  a  recent  case  said:  "We  hold  that 
the  police  powers  of  a  state  embrace  regula- 
tions designed  to  promote  the  public  con- 
venience or  the  general  proq>erity,  as  well  as 
regulations  designed  to  promote  the  public 
health,  the  public  morals,  or  the  public  safety. 
*  •  •  And  the  validity  of  a  police  regula- 
tion, wliether  established  directly  by  the  state 
or  by  somebody  acting  under  its  sanction, 
must  depend  upon  the  circumstances  of  each 
case  and  the  character  of  the  regulation, 
whether  arbitrary  or  reasonable,  and  whether 
really  designed  to  accomplish  a  legitimate  pub- 
lic purpose."  C,  B.  &  Q.  Ry.  Co.  v.  People 
of  State  of  111.,  200  U.  S.  561,  592,  26  Sup. 
Ct  341,  60  L.  Ed.  596.  In  a  still  later  case 
that  court  announced  the  same  doctrine  and 
upheld,  on  the  ground  that  it  was  a  regulation 
designed  to  jpromote  the  general  prosperity, 
a  statute  of  the  state  of  Idaho  which  pro- 
hibited the  herding  and  grazing  of  sheep  with- 
in two  miles  of  the  dwelling  house  of  a  land- 
owner. Bacon  V.  Walker,  204  U.  S.  311,  27 
Sup.  Ct  280,  51  L.  Ed.  499.  The  court  said: 
"We  do  not  enter,  therefore,  into  the  discus- 
sion whether  the  sheep  industry  is  legitimate, 
and  not  oSenslTe.  Nor  need  we  make  ex- 
tended comment  on  the  two-mile  limit  The 
selection  of  some  limit  is  a  legislative  power, 
and  it  is  only  against  the  abuse  of  the  power, 
if  at  all,  that  the  courts  may  interpose. 
But  the  abuse  must  be  obvious.  It  is  not 
shown  by  quoting  the  provision  which  ex- 
presses the  limit  The  mere  distance  express- 
es nothing.  It  does  not  display  the  necessities 
of  a  settler  on  the  public  lands.  It  does  not 
display  what  protection  is  needed,  not  from 
one  sheep  or  a  few  sheep,  but  from  a  large 
flock  of  sheep,  or  the  relation  of  the  sheep  in- 
dustry to  other  industries.  These  may  be  con- 
siderations which  induced  the  statutes,  and 
we  cannot  pronounce  them  insufficient  on 
surmise  or  on  the  barren  letter  of  the  stat- 
ute." These  cases  are  cited  to  show  that  the 
exercise  of  the  police  power  Is  not  limited  to 
regulations  to  promote  the  public  health, 
morals,  or  safety,  and  that  it  may  be  so  ex- 
tended to  such  regulations  as  will  promote  the 
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pnbne  conTentence  and  general  prosperity. 
The  same  principle  controlled  this  court  In 
upholding  the  statute  known  as  the  "Screen 
Law"  for  the  protection  of  miners.  McLean 
V.  State,  81  Ark.  304,  88  S.  W.  728.  The  fol- 
lowing caBes  may  be  examined  with  prt^t  In 
determining  the  scope  of  this  power:  Ohio 
Oil  Co.  T.  Indiana,  177  U.  S.  180,  20  Sup. 
Ct  576,  44  L.  Ed.  728 ;  Clark  v.  Nash,  198 
■D.  S.  361,  25  Sup.  Ct.  676,  48  L.  Ed.  1085; 
Plessy  V.  Ferguson,  163  U.  S.  537,  16  Sup.  Ct 
1138,  41  L.  Ed.  256. 

This  court  has  mistalned  a  statute  pro- 
hibiting phyalcians  from  soliciting  patients 
through  drummers.  Thompson  t.  Van  Lear, 
77  Ark.  606,  92  S.  W.  773;  Burrow  v.  City 
of  Hot  Springs,  108  8.  W.  823.  That  statute 
was  sustainable  on  different  grounds,  however 
— that  of  protection  of  public  health  and 
morals — though  the  same  arguments  were 
made  against  its  validity  as  against  the  stat- 
ute now  under  consideration.  In  Emerson  v. 
Town  of  McNeil,  84  Ark.  656,  106  S.  W.  479, 
the  court  sustained  a  town  ordinance  making 
it  unlawful  for  any  person  to  solicit  customers 
for  any  hotel,  boaidlng  house,  restaurant,  or 
back  line  upon  the  depot  platform  of  a  rail- 
road company  while  paesenger  trains  were 
stopi)ed  there.  The  authority  of  an  incor- 
porated town  to  pass  such  an  ordinance  was 
found  only  In  the  statute  of  the  state  giving  au- 
thority to  "regulate  the  drumming  or  solicit- 
ing of  persons  arriving  on  trains";  but  the 
ordinance  was  prohibitory  in  its  terms,  and 
the  court  sustained  it  The  court  said:  "And 
the  power  conferred  and  exercised  is  not  ob- 
noxious to.  or  an  Interference  with,  any  com- 
mon right  but  Is  a  proper  exercise  of  the 
police  power,  and  is  universally  sustained" — 
citing  McQuillan  on  Municipal  Ordinances,  H 
28,  184;  St  Paul  t.  Smith,  27  Minn.  364,  7 
N.  W.  734,  38  Am.  Rflp.  286;  Veneman  v. 
Jones,  118  Ind.  41,  20  N.  E.  644,  10  Am.  St 
Rep.  100.  We  think  that  decision  Is  conclu- 
sive of  the  case  at  bar,  and  that  it  Is  correct 
In  principle.  It  is  not  doubted  that  there  are 
limitations  upon  the  legislative  exercise  of  the 
police  power  or  that  it  is  a  Judicial  question 
for  the  courts  to  determine  whether  or  not  a 
given  regulation  is  reasonable  and  falls  fairly 
within  the  power  of  the  Legislature.  The 
duty  of  the  courts  to  interfere  when  the  police 
power  is  unreasonably  exercised  Ut  too  well 
settled  to  be  now  questioned.  L.  &  A.  Ry. 
Co.  V.  State  (Ark.)  106  S.  W.  960;  City  of 
Helena  v.  Dwyer,  64  Ark.  424,  42  S.  W.  1071, 
39  L.  R.  A.  266,  62  Am.  St  Rep.  206;  2  Tiede- 
man  on  State  &  Federal  Control  of  Persons  & 
Property,  p.  987 ;  Lawton  v.  Steele;  152  U.  8. 
137,  14  Sup.  Ct  499,  38  L.  Ed.  385 ;  Lochner 
V.  New  York,  198  U,  S.  67,  25  Sup.  Ct  639, 
48  L.  Ed.  937;  Ex  parte  Whitweli,  96  Cal. 
78,  82  Pac.  870,  19  L.  R.  A.  727,  35  Am.  St 
Rep.  152.  It  IB  the  duty  of  courts  in  testing 
the  validity  of  a  given  regulation  to  resolve 
\U  doubts  in  favor  of  the  legislative  action, 
tnd  to  sustain  it  unless  it  appear  to  be  clearly 
outside  the  scope  of  reasonable  and  legitimate 


regrulation.  L.  ft  A.  Ry.  y.  State,  supra; 
Bacon  v.  Walker,  204  U.  S.  311,  27  Sup.  Ct 
289,  61  L.  Ed.  499.  Thus  testing  the  statute, 
we  do  not  find  it  either  unreasonable  or  be- 
yond the  power  of  the  Legislature.  The  pre- 
vious decision  of  this  court  hereinbefore  re- 
ferred to  is  conclusive  of  that  question. 

The  Legislature  clearly  has  the  power  to 
make  regulation  for  the  convenience  and  com- 
fort of  travelei-8  on  railroads,  and  this  ap- 
pears to  be  a  reasonable  regulation  for  their 
benefit  It  prevents  annoyance  from  the  impor- 
tunities of  drummers.  It  is  suggested  in  argu- 
ment that  the  statute  was  especially  aimed  at 
the  protection  of  travelers  to  the  city  of  Hot 
Springs.  If  this  be  so,  we  can  readily  see  ad- 
ditional reason  why  the  regulation  is  a  whole- 
some one.  A  large  percentage  of  those 
travelers  are  persons  from  distant  states  who 
are  mostly  complete  strangers  here,  and  many 
are  sick.  Drummers  who  swarm  through  the 
trains  soliciting  for  physicians,  bath  houses, 
hotels,  etc.,  make  existence  a  burden  to  those 
who  are  subjected  to  their  repeated  solicita- 
tions. It  Is  true  that  the  traveler  may  turn 
a  deaf  ear  to  thess  Importunities*  but  this 
does  not  render  it  any  the  less  unpleasant  and 
annoying.  The  drummer  may  keep  within  the 
law  against  disorderly  conduct  and  stiU 
render  himself  a  source  of  annoyance  to 
travelers  by  his  much  beseeching  to  be  al- 
lowed to  lead  the  way  to  a  doctor  or  a  hoteL 
It  is  also  argued  that  the  act  literally  con- 
strued, would  prevent  any  person  of  the 
classes  named  from  carrying  on  a  private  con- 
versation on  a  train  concerning  his  business. 
This  is  quite  an  extreme  construction  to  place 
upon  the  statute,  and  one  which  the  Legisla- 
ture manifestly  did  not  intend.  We  have  no 
such  question,  however,  before  us  on  the  facts 
presented  in  the  record.  This  statute  is  not 
an  unreasonable  restriction  upon  the  privi- 
leges one  should  enjoy  to  solicit  for  his  law- 
ful business,  which,  it  is  rightly  urged,  ia 
an  incident  to  any  business.  It  does  not  ive- 
vent  any  one  from  advertising  his  business  or 
from  soliciting  patronage  except  upon  trains, 
eta  This  privilege  ia  denied  him  for  the  pub- 
lic good.  It  Is  a  principle  which  underlies 
every  reasonable  exercise  of  the  police  power 
tliat  private  rights  must  yield  to  the  common 
welfare. 

Neither  Is  the  statute  an  unjust  discrimina- 
tion against  the  class  of  perscms  named  there- 
in. The  power  of  ciassiflcation  is,  within  rea- 
sonable bounds,  with  the  Legislature  subject 
to  Judicial  review.  Bacon  v.  Walker,  supra; 
Insurance  Co.  v.  Dobney,  188  U.  S.  301,  23 
Sup.  Ct  565,  47  L.  Ed.  821 ;  Insurance  Co.  v. 
Dagga,  172  U.  S.  657,  19  Sup.  Ct  281,  43  L. 
Ed.  562.  The  Legislature  in  framing  this  stat- 
ute met  a  condition  which  existed,  and  not 
an  imaginary  or  improbable  one.  The  class  of 
drummers  or  solicitors  mentioned  In  the  act 
are  doubtless  the  only  ones  who  ply  their  voca- 
tion to  any  extent  on  railroad  trains.  It  Is 
rare  that  the  commercial  drummer  finds  op- 
portunity to  meet  customers  and  solicit  trade 
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on  trains.    Therefore  tbe  lawmaken  deemed 
It  anneceesary  to  legislate  against  an  occasion- 
al act  of  ibat  kind. 
Afflnned. 

WOOD,  J.,  dissents. 


BT.  LOUIS  4  8.  F.  B.  CO.  t.  FRITTS. 
(Sapreme  Conrt  of  Arkansas.    March  9,  1908.) 

1.  RAILBOADS— OpKBATIOW— INJUBIES  TO   Pkb- 
SONS    WORKinO    ON    OB    ABOTJT    GaBS. 

Railroad  companies  owe  to  i)erBon8  engaged 
in  the  work  of  loading  or  unloading  can  the 
duty  to  furnish  cars  in  such  condition  that  they 
can  be  osed  with  reasonable  safety,  though  the 
duty  is  not  one  to  guarantee  the  absolute  safe- 
ty of  appliances  furnished,  but  only  to  exercise 
ordinary  care  to  see  that  the  appliances  are  rea- 
sonably safe  and  are  kept  for  the  intended  uses. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  41,  Railroads,  H  87&-«77.] 

2"  Samk.  ^  „      ^ 

If  appliances  in  common  use  by  a  railroad 
company  are  reasonably  safe,  they  need  not 
be  discarded  merely  because  newer  and  better 
ones  come  into  use. 

3.    SAX»— CONTBIBTTTORT  NeGUGBNOE. 

Plaintiff  was  injured  through  a  car  door 
falling  on  him  while  he  was  opening  it  pre- 
paratory to  loading  the  car,  which  had  been  tur- 
nished  by  defendant  railroad.  The  door  was 
hung  on  two  iron  hooks  to  a  bar,  and  could  be 
unfastened  therefrom  by  lifting  it  an  inch  and  a 
half.  The  door  wag  in  -  good  condition,  and 
would  not  fall,  except  when  lifted  and  it  was 
unnecessary  to  lift  it  to  slide  it  back.  Every 
part  of  it  was  in  plain  view,  and  plaintiff  was 
Cuniliar  with  similar  doors,  having  frequently 
opened  them.  Held,  that  pUintiff  in  raising  the 
door  was  guilty  of  contributory  negligence,  pre- 
cluding his  recovery. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §«  895-900.] 

Appeal  from  Circuit  Court,  Washington 
County;    J.  S.  Maples,  Judga 

Actloea  by  H.  A.  Fritts  against  the  St. 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

W.  F.  E^rans  and  B.  R.  Davidson,  for  ap- 
pellant   Walker  &  Walker,  for  appellee. 

McGITLLOCH,  J.  This  Is  an  action  In- 
stituted by  appellee  to  recover  damages  for 
personal  Injuries  received  by  blm  on  account 
of  a  car  door  falling  on  blm  while  be  was 
opening  the  door  preparatory  to  loading  the 
car.  Appellee  was  employed  by  one  Friend, 
a  shipper,  who  applied  to  appellant  company 
for  a  car,  which  was  furnished  by  the  com- 
pany ^and  placed  on  a  spur  or  side  track  for 
the  purpose  of  loading  the  same  with  apples 
at  Springdale,  in  Washington  county.  Ark. 
He  went  to  the  car,  and  removed  the  pins 
which  held  the  hasps  or  fastenings  of  the 
door  to  the  side  of  the  car,  and  was  attempt- 
ing to  slide  the  door  back,  when  it  fell  on 
blm  and  Injured  blm.  The  door  was  con- 
structed 80  as  to  bang,  by  means  of  two  Iron 
hooks  at  the  top,  to  an  Iron  bar  or  railing  cm 
the  car  over  the  doorway.  These  hooks  were 
about  an  inch  and  a  half  long,  and  when  the 


door  was  unfastened  It  could  be  lifted  off  by 
raising  It  the  length  of  the  books.  The  door 
was  fastened,  when  closed,  by  means  of  two 
hasps  on  each  side  near  tbe  bottom,  which 
fitted  over  staples  attached  to  tbe  door  facing 
or  side.  No  one  was  present  wbeb  tbe  In- 
jury occurred,  save  tbe  appellee  himself,  and 
he  testified  that  when  he  pulled  the  door  for- 
ward free  from  tbe  staples,  so  that  It  would 
slide,  it  fell  off  and  struck  blm  down.  He 
said  that  be  did  not  remember  of  having 
Jerked  the  door  when  be  pulled  it  forward. 
It  Is  undisputed  that  tbe  car  door  was  not 
out  of  repair,  and  that  there  was  no  negU- 
getace  on  the  part  of  tbe  railroad  company, 
unless  it  be  in  using  a  car  which  was  badly 
constructed  with  respect  tt>  tbe  manner  in 
which  the  door  was  bung  on  the  car.  There 
is  evidence  to  the  effect  that  most  of  tbe  cars 
In  present  use  are  differently  constructed, 
but  that  this  car  is  one  of  an  older  class, 
still  In  use.  which  were  all  constructed  In 
that  malnner.  There  wa^  also  evidence  tend- 
ing to  show  that  by  nailing  a  board  or  bar  of 
some  kind  above  the  hooks  the  door  could 
not  be  raised  high  enough  to  permit  the  hooks 
to' be  detached  from  tbe  railing,  so  that  tbe 
door  could  fall. 

Learned  counsel  for  appellee  In  their  brief 
admit  that  there  is  no  evidence  of  tbe  car 
door  being  out  of  repair;  but  they  Insist 
that  tbe  construction  and  use  of  a  car  with 
a  door  which  might  fall  when  lifted  an  Inch 
and  a  half  is  an  act  of  culpable  negligence, 
and  rendered  the  company  liable  for  damages 
to  one  who  is  Injured  by  the  falling  of  tbe 
door.  As  a  preliminary  question,  it  may  t>e 
stated  to  be  settled  that  railroad  companies 
owe  to  persons  engaged  In  tbe  work  of  load- 
ing or  ulnloadlng  cars  tbe  duty  to  furnish 
cars  in  such  condition  that  they  can  be  used 
with  reasonable  safety,  and  a  failure  to  ex- 
ercise ordinary  care  in  this  respect  will  sub- 
ject the  company  to  liability  to  damages  to 
one  who  has  sustained  injury  by  reason  of 
such  neglect  S' Elliott  on  Railroads,  {  1265c, 
and  cases  cited.  "It  is  often  said  that  there 
is  an  invitation  by  the  owner  or  furnisher  of 
a  contrivance  to  any  one  to  use  It  who  has 
occasion  to  do  so  In  the  performance  of  a 
task  connected  with  the  purpose  it  was  de- 
signed to  serve;  and  this  view  is  both  sound 
and  reasonable."  Sykes  v.  St  L.  &  S.  F.  Ry. 
Co.,  88  Mo.  App.  193.  But  the  duty  thus  Im- 
posed is  not  one  to  guarantee  the  absolute 
safety  of  appliances  fuimished.  Its  duty  lu 
this  respect  is  only  to  exercise  ordinary  care 
to  see  that  the  appliances  furnished  are  rea- 
sonably safe  and  are  kept  safe  for  the  in- 
tended use.  St  L.,  I.  M.  &  So.  Ry.  Co.  v. 
Gaines,  46  Ark.  555;  Railway  Oo.  t.  Rice,  51 
Ark.  46T,  11  8.  W.  699,  4  L.  R.  A.  173;  Park 
Hotel  Co.  V.  Lockhart,  59  Ark.  465,  28  S.  W. 
23;  Railway  Co.  v.  Dawson,  77  Ark.  434,  92 
S.  W.  27.  That  is  the  rule  as  between  rail- 
road companies  and  its  servants,  and  the 
same  rule  applies  to  one  occupying  the  posi- 
tion appellee  did.    The  car  door  was  in  good 
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condltl<»,  and  when  proper  care  was  exer- 
cised In  opening  It  was  not  dangerous.  It 
.  could  DQt  fall  when  It  was  not  raised  enouj^ 
to  allow  the  hooks  to  become  detached  from 
the  railing,  and  it  was  unnecessary  to  raise 
It  in  order  to  open  It  or  slide  it  back.  It  is 
true  that  it  would  have  been  safer  to  hare 
something  above  the  hoolu,  in  order  to  pre- 
vent the  door  from  being  raised.  This  would 
undoubtedly  have  afforded  some  additional 
protection;  but  the  appliance  was  reason- 
ably safe  when  properly  handled,  and  it  was 
not  an  act  of  negligence  to  allow  it  to  be 
used.  The  appliance  was  of  a  class  still  In 
common  use,  though  the  proof  shows  that  a 
change  had  been  made  in  the  method  of  con- 
struction. If  appliances  in  common  use  by  a 
railroad  company  are  reasonably  safe,  th^ 
need  not  be  discarded  merely  because  newer 
and  better  ones  come  Into  use.  3  Elliott  on 
Railroads,  |  1277;  L.  &  &  M.  9.  Ry.  Co.  ▼. 
McCormlcb,  74  Snd.  440;  Mich.  Cent.  R.  R. 
Co.  V.  Smlthson,  45  Mich.  212,  7  N.  W.  791. 

We  are  furthermore  of  the  opinion  that  the 
condition  of  the  door  and  the  danger  from 
raising  it  were  so  obvious  that  appellee  was 
bound  to  take  notice  thereof;  and  he  Is -not 
only  deemed  to  have  assumed  the  risk  of  the 
danger  of  raising  it,  but  must  be  held  guil^ 
of  contributory  negligence  In  ralslkig  it  That 
he  did  raise  it  is  too  plain  to  be  disputed. 
He  may  have  done  it  unconsciously ;  but  it  Is 
certain  that  be  did  raise  the  door,  because  It 
could  not  have  fallen  unless  he  did.  The 
thing  speaks  for  itself.  The  structural  de- 
fect In  the  door.  If  there  was  a  defect,  was  a 
patent  one,  which  was  readily  discernible, 
and  one  who  used  It  assumed  the  risk  of  the 
dalnger.  C,  O.  &  G.  R.  R.  Co.  v.  Thompson, 
82  Ark.  11, 100  S.  W.  83;  Fordyce  v.  Edwards, 
65  Ark.  98,  44  S.  W.  1034.  Every  part  of  the 
door  was  plainly  In  view.  Moreover,  appel- 
lee was  perfectly  familiar  with  cars  having 
doors  hung  like  this  one.  He  says  so  in  his 
testimony,  and  states  that  he  frequently  open- 
ed car  doors  Just  like  this  one.  We  are 
therefore  of  the  opinion  that  the  undisputed 
evidence  shows  that  the  railroad  company 
was  not  responsible  for  the  injury,  abd  there 
was  no  disputed  question  to  be  submitted  to 
the  Jury.  Other  questions  raised  need  not 
be  discussed. 

Reversed  and  remanded. 


ROBERTS  V.  STATE. 
(Supreme  Court  of  Arkansas.    March  9,  1908.) 
1.  Fatsb    Pbbtkrses  — Indictmeht  — REQin- 

sites  and  scrficienct  —  inducement  to 

Act. 

An  indictment  for  obtaining  property  by 
false  pretenses  must  show  tliat  the  property  was 
obtained  by  means  of  the  false  pretenses  al- 
leged; and  an  indictment  alleging  that  accused, 
with  intent  to  cheat  the  prosecuting  witness, 
falsely  and  fraudulently  represented  that  he  was 
a  graduated  eye  specialist,  etc.,  competent  to 
treat  the  eyes  of  the  prosecuting  witness'  son, 
by  means  of  which  false  and  fraudulent  rep- 
resentations accused  obtained  certain  money, 
«tCn  is  insufficient,  as  not  establishing  any  con- 


nection between  the  false  pretense  and  the  pay- 
ment, and  a  mere  allegation  of  the  false  pretense 
and  that  the  party  defrauded  was  thereby  in- 
duced to  part  with  his  money  is  insufficient. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  False  Pretenses,  {{  &r-41.] 

2l  Indictment  —  Aideb  or  DsraoT  bt  Tkb- 

DICT. 

A  defect  in  an  indictment  for  obtaining 
money  by  false  pretenses,  arising  from  failure 
to  show  the  connection  between  the  false  pre- 
tense and  the  payment  of  tlie  money,  is  a  ma- 
terial one,  and  is  not  cured  by  verdict 

[Ed.  Note.— For  cases  in  poiA,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  {|  QiO- 
650.] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty;   Daniel  How,  Judge. 

P.  F.  Roberts  was  convicted  of  obtaining 
money  under  false  pretenses,  and  from  orders 
overruling  motions  for  arrest  of  Judgment 
and  for  a  new  trial,  he  appeals.  Reversed 
and  remanded. 

Pryor  &  Tatum,  for  appellant  Wm.  F. 
Klrby,  Atty.  Gen.,  and  Daniel  Taylor,  Aast 
Atty.  Gen.,  for  the  State. 

Mcculloch,  J.  The  indictment  In  this 
case,  which  appellant  challenged  both  by  de- 
murrer and  by  motion  In  arrest  of  Judgment 
Is  as  follows  (omitting  caption  and  formal 
parts):  "The  said  defendant  In  the  county 
and  district  aforesaid,  on  the  lOth  day  of 
February,  1906,  with  a  felonious  intent  to 
defraud  and  cheat  one  W.  E.  Shipley,  false- 
ly, fraudulently,  and  feloniously  did  pre- 
tend and  represent  unto  the  said  W.  EI  Ship- 
ley that  he,  the  said  P.  F.  Roberts,  was  a 
graduated  eye  specialist ;  that  he  was  a  grad- 
uate from  three  different  schools,  and  that 
he  had  diplomas  from  three  different  schools ; 
that  he  was  authorized,  and  was  able  and 
competent,  to  treat  the  eyes  of  a  son  of  the 
said  W.  B.  ehipley,  and  had  lawful  authority 
so  to  do;  and  by  other  words  and  acts  held 
himself  out  as  a  regular  practicing  oculist 
and  as  one  who  was  authorized  by  law  to 
treat  the  eyes  and  practice  as  an  oculist  by 
means  of  which  false  and  fraudulent  repre- 
sentations he,  the  said  P.  F.  Roberts,  did  then 
and  there  fraudulently  and  feloniously  ob- 
tain from  him,  the  said  W.  E.  Shipley,  Ave 
dollars,  gold,  silver,  and  paper  money,  of  the 
value  of  five  dollars,  and  the  note  of  the 
said  W.  E.  Shipley  to  said  P.  F.  Roberts  for 
the  payment  of  the  sum  of  twenty-flve  dol- 
lars, and  did,  by  said  false  and  fraudulent 
representations,  obtain  from  the  said  W.  E 
Shipley  his  signature  to  said  note  for  twen- 
ty-flve dollars,  which  note  was  made  payable 
to  the  order  of  the  said  P.  F.  Roberts,  and 
was  due  and  payable  six  months  from  the  date 
thereof,  and  which  said  note  was  by  the  said 
P.  F.  Roberta  transferred  and  assigned  to  the 
Hackett  City  Bank  for  the  value  and  btfore 
the  maturity  of  said  note,  of  the  value  of 
twenty-flve  dollars,  and  which  note  was,  on  or 
before  the  maturity  thereof,  paid  by  the  said 
W.  E  Shipley  to  said  Hackett  City  Bank,  all 
the  money  and  property  of  said  W.  E.  Ship- 
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\ey,  when  In  truth  and  in  fact  the  said  P.  F. 
Roberta  iras  not  a  graduated  eye  specialist, 
and  was  not  a  gradnate  from  three  different 
schools,  and  did  not  have,  diplomas  from 
three  different  schools,  and  was  not  author- 
teed  to,  nor  was  he  able  and  competent  to, 
treat  and  cure  the  eyes  of  a  son  of  the  said 
W.  El.  Shipley,  and  did  not  have  lawful  au- 
thority to  so  treat  and  cure  the  eyes  of  the 
■on  of  the  said  W.  E.  Shipley,  and  was  not  a 
regular  practicing  oculist,  and  was  not  au- 
thorized by  law  to  practice  as  an  ocnlist,  all 
at  which  the  said  P.  F.  Roberts  then  and 
there  well  knew,  against  the  peace  and  dig- 
nity of  the  state  of  Arkansas."  The  point  of 
attack  npon  the  indictment  is  that  it  is  in- 
sofflcient  because  it  contains  no  allegation  to 
the  effect  that  W.  E.  Shipley  employed  ap- 
pellant to  give  his  services  on  account  of  the 
alleged  false  pretenses,  and  was  induced  to 
pay  him  the  money  for  his  services  on  ac- 
count of  said  pretenses. 

The  following  is  found  to  be  a  correct 
statement  as  to  the  necessary  allegations  of 
an  indictment  for  this  offense:  "The  indict- 
ment must  show  that  the  property  was  ob- 
tained by  means  of  the  false  pretense  alleged. 
Accordingly,  when  there  appears  to  be  no 
natural  connection  between  the  pretense  and 
the  delivery  of  the  property,  such  additional 
facts  as  are  necessary  to  show  the  relation 
must  be  alleged.  A  defect  in  an  indictment 
arising  from  failure  to  show  the  connection 
between  the  false  pretense  and  the  obtaining 
is  a  material  one,  and  Is  not  cured  by  ver- 
dict" 19  Cyc.  429.  Numerous  authorities 
are  found  which  sustain  the  rule  just  stated, 
and  the  following  will  be  found  to  be  especial- 
ly applicable  to  the  alleged  defect  in  the  in- 
dictment now  before  us:  Roper  v.  State,  58 
N.  J.  Law,  420,  33  Atl.  969 ;  Jenkins  v.  State, 
97  Ala.  66,  12  South.  110 ;  Com.  v.  Dunleay, 
153  Mass.  830,  26  N.  E.  870 ;  Jones  t.  State, 
22  Fla.  532 ;  Denley  v.  State  (Miss.)  12  South. 
688;  Owens  v.  State,  83  Wis.  496,  58  N.  W. 
736 ;  People  v.  Brown,  71  Mich.  286,  88  N.  W. 
916.  The  New  Jersey  court  In  the  case  Just 
cited  held  that  "an  indictment  founded  on 
the  statute  relating  to  false  pretenses  must 
exhibit  a  pretense  which,  under  the  circum- 
stances stated,  must  have  an  apparent  ten- 
dency to  Induce  the  person  defrauded  to  part 
with  bis  property."  In  that  case  the  indict- 
ment alleged  that  the  defendant  falsely  and 
fraudulently  represented  to  the  prosecutor, 
one  Renshaw,  that  the  Mutual  Land  &  Build- 
ing Syndicate  was  then  and  there  a  bona  fide 
building  and  loan  association,  and  was  then 
and  there  engaged  in  transacting  a  bona  fide 
bnainess  of  that  kind,  and  had  $75,000  on 
band  in  cash  to  loan,  and  that  "by  color  and 
means  of  which  said  false  and  fraudulent 
pretenses,  and  then  and  there  well  knowing 
the  same  to  be  false  and  fraudulent,  the  said 
Osn\an  W.  Roper  did  then  and  there  willful- 
ly, unlawfully,  and  feloniously  obtain  from 
the  said  Jno.  J.  Renshaw  $3,000  of  the  mon- 
eys of  the  said  Jno.  J.  Renshaw,  with  intent," 
etc.    The  court  held  that  the  Indictment  was 


insuffldent,  because  It  failed  to  show  any 
apparent  connection  between  the  defendant 
and  the  Mutual  Land  &  Building  Syndicate, 
and  that  the  facts  alleged,  if  true,  had  no 
apparent  tendency  to  induce  the  defrauded 
party  to  lend  his  money  to  the  defendant. 
In  Jones  v.  State,  supra.  It  was  held  that 
"an  indictment  against  A.  for  falsely  per- 
sonating B.,  and  procuring  from  C.  money  or 
other  thing  by  reason  of  such  false  persona- 
tion, should  set  forth  the  relations  existing 
between  B.  and  C,  which  would  show  upon 
what  ground  B.  could  demand  or  expect  to 
receive  from  0.  such  money  or  other  thing." 
In  Denley  v.  State,  supra,  it  was  held  that 
"an  indictment  which  charges  a  sale  of  cot- 
ton to  a  purchaser  without  informing  him  of 
certain  incumbrances  thereon,  and  the  intent 
thereby  to  cheat  and  defraud  him,  and  also 
charges  that  $31  w^re  obtained  from  him, 
but  does  not  aver  that  It  was  by  means  of  the 
sale  of  the  cotton,  or  even  that  It  was  in  the 
same  transaction,  is  fatally  defective."  Vari- 
ons  other  illustrations  of  the  application  of 
this  doctrine  may  be  found  In  the  other  cases 
herein  cited. 

Now  the  facts  alleged  in  the  indictment  In 
this  case,  if  taken-  to  be  true,  have  no  ap- 
parent tendency  to  Induce  the  defrauded  par- 
ty to  part  with  his  money.  If  It  be  true,  as 
alleged,  that  appellant  falsely  represented  to 
Shipley  that  he  was  a  graduate  of  three  dlf-, 
ferent  colleges,  and  was  authorized  and  com- 
petent to  treat  the  eyes,  and  thereby  ob- 
tained money  from  Shipley,  still  that  does 
not  establish  any  connection  between  the 
false  pretense  and  the  payment  of  the  money 
by  Shipley.  A  false  representation  by  one 
claiming  to  be  a  physician  that  he  is  a  grad- 
uate of  colleges  and  is  authorized  by  law  to 
practice  his  profession  has,  of  itself,  no  ap- 
parent tendency  to  Induce  a  person  to  part 
with  his  money,  unl^B  snch  person  is  al- 
leged to  have  engaged  his  services  and  paid 
him  for  them  on  account  of  the  false  pre- 
tenses. The  allegation  cannot  mean  that  the 
defrauded  person  paid  the  money  solely  on 
account  of  the  alleged  false  pretense,  for 
that  alone  Is  not  calculated  to  Induce  one 
to  part  with  his  property ;  and  yet  It  cannot 
be  inferred.  In  the  face  of  the  omission  to 
allege  anything  else,  that  something  else  was 
done  which  induced  the  payment  of  the  mon- 
ey. It  was  not  sufl9cient  merely  to  allege  a 
false  pretense,  and  that  the  party  defrauded 
was  thereby  Induced  to  part  with  his  money. 
In  order  to  constitute  a  valid  accusation  of 
this  offense,  it  was  necessary  to  point  out 
with  more  degree  of  particularity  the  in- 
ducement for  the  payment  of  the  money,  and 
It  was  not  sufficient  merely  to  set  out  the 
false  pretense  and  the  payment  of  the  money, 
for  the  reason  that,  as  we  have  already 
shown,  the  making  of  the  false  pretense  had 
no  apparent  connection  with  the  payment  of 
the  money.  The  demurrer  to  the  indictment 
should  have  been  sustained. 

Reversed  and  remanded,  with  instructions 
to  sustain  the  demurrer. 
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POLSON  et  al.  t.  COMMONWEALTH. 

(Court   of   Appeals   of   Kentucky.     March   20, 
190a) 

1.  Cbiminai.  IiAW— Rbceftior  of  Bvidencb— 
Effect  of  Aduibsion— Restriction  to  Spe- 
cial PUBPOSE. 

Where,  In  a  prosecution  for  conspiracy  to 
commit  homicide  against  joint  defendants,  admis- 
sions of  one  of  the  defendants  are  admitted  in 
eTidence,  the  proper  practice  is  to  admonish  the 
Jnry  at  the  time  of  the  admission  of  the  evidence 
that  they  cannot  consider  the  admissions  as  evi- 
dence for  any  parxKtse  against  the  other  defend- 
ant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  1873.] 

2.  Same  —  Evidence  —  Oonfessionb  —  In- 
structions. 

Where,  in  a  prosecution  for  homicide 
against  joint  defendants,  one  of  the  defendants 
confessed  while  in  fear  of  heing  hung  by  a  mob 
that  his  codefendant  committed  the  murder,  and 
that  they  both  threw  the  body  into  a  pond,  and 
the  evidence  of  experts  was  conflictmg  as  to 
whether  the  penoa  killed  was  dead  before  being 
thrown  into  the  pond,  and  the  evidence  against 
defendants  was  circumstantial,  and  not  conclu- 
sive that  any  murder  has  been  committed,  it  was 
? roper  to  instruct  in  the  language  of  Cr.  Code 
'rac.  i  240,  that  a  confession  of  a  defendant, 
unless  made  in  open  court,  will  not  warrant  a 
conviction,  unless  accompanied  with  other  proof 
that  the  offense  was  committed. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  14»  Criminal  Law,  §{  1864-1871.] 

8.  Same  —  Reception  of  Evidence — Effectv- 

Restbiction  to  Speciai,  Purpose. 
.  The  testimony  of  a  grand  juror  offered  by 
the  commonwealth  to  prove  what  a  defendant 
testified  to  before  the  ^and  jury  is  admissible 
under  the  express  provisions  of  Cr.  Code  Prac. 
S  113,  for  the  purpose  of  affecting  his  evidence 
as  a  witness  upon  the  trial,  but  the  court  shonld 
limit  the  evidence  to  the  purpose  for  whidi  re- 
ceived. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14.  Criminal  Law,  H  1872-1876.] 

4.  Same— Argument  of  Counsei,. 

In  a  prosecution  for  homicide  based  on  cir- 
cumstantial evidence  which  does  not  render  the 
guilt  of  the  defendant  convincing,  remarks  of  the 
prosecuting  attorney  that,  if  the  jury  decide  the 
case  according  to  the  feeling  and  sentiments  of 
the  people  and  neighbors,  who  know  the  facts, 
there  is  not  a  limb  or  gallows  high  enough  to 
hang  the  defendants  on,  and,  further,  that  "we 
offered  to  prove  the  statements  made  by  defend- 
ant [codefendant]  before  the  grand  jury,  but  the 
court  ruled  that  we  could  not  prove  them,"  are 
prejudicial  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {{  1676-1679.] 

Appeal  from  Circuit  Court;  Clinton  Coun- 
ty. 

"Not  to  be  officially  reported." 

Henry  Poison  and  Porter  Poison  were  con- 
victed of  murder  and  appeal.  Reversed  and 
remanded,  with  directions. 

E.  Bertram  and  Stone  &  Wallace,  for  ap- 
pellants. B.  J.  Betbnmm,  James  Breath- 
itt, Atty.  Gen.,  Chas.  H.  Morris,  and  T.  B.  Mc- 
Gregor, for  the  Commonwealth. 

NCNN,  J.  Appellants  were  Indicted  at 
the  April  term,  1907,  of  the  ainton  circuit 
court,  and  tried  and  convicted  of  the  murder 
of  Julia  Brown,  at  the  September  term,  1907, 
and  their  punishment  fixed  at  death. 


Porter    Poison    married    Julia    Brown'* 
daughter,  who  was  about  13  years  of  age:, 
on  Sunday,  a  few  days  before  Mrs.  Brown 
was  found  dead  in  a  pond  on  the  farm  of 
one  Upchurch,  which  was  some  btmdred  or 
more  yards  from  the  bouse  In  which  Julia 
Brown  lived.    After  she  was  removed  from 
the  pond.  It  was  discovered  that  both  of  her 
^ellds  were  cut;    that  there  was  a  bmise 
upon  one  of  her  temples;    that  tier   lower 
lip  was  cut;    and  that  there  was  a  bmiae 
upon  one  of  her  legs  and  also  on  one  of  ber 
arms.     She  had  a  bonnet,  which  was  pinned 
at  the  back  of  her  liead,  and  some  kind  of 
cloth  was  wound  about  her  head.     On  the 
day  that  Mrs.  Brown  was  found  in  the  pond 
appellants  and  another  man,  who  lived  close 
by,  were  arrested  charged  with  her  mnrder. 
Within    a  few  days  the  other  man  was  re- 
leased from  jail,  and  appellants  only  were  in- 
dicted for  the  murder.    This  other  man  testi- 
fied, and  so  did  the  jailer,  that  Porter  Poison 
stated,  In  effect,  that  Heniy  Poison  bad  com- 
mitted the  murder,  and  they  bad  carried  hef 
and  put  her  into  the  pond.     Porter  Poison 
testified  on  the  trial  that  be  made  tbis  state- 
ment, but  made  it  at  the  suggestion  of  this 
other  party,  because  they  liad  been  informed 
tliat  a  mob  was  being  organized  to  take  them 
out  and  hang  them,  and  that  this  statement 
was  made  to  try  to  save  themselves  from  be- 
ing bung.     Henry   Poison  was   not   present 
when  this  statement  was  made.     Appellants 
were  tried  together,  and  this  statement  made 
by  Porter  Poison  was  permitted  to  be  proven 
on  the  trial.    The  court,  when  it  finally  In- 
structed the  Jury,  told  them,  in  effect,  that 
tbis  statement  of  Porter  Poison  could  not  be 
considered  by  them  as  evidence  against  Hen- 
ry Poison.    On  another  trial,  if  they  should 
be  tried  together,  the  court  should  admonish 
the  jury  at  the  time  the  evidence  is  intro- 
duced that  it  should  not  be  considered  at  all 
as  evidence  against   Henry  Poison.     Aside 
from  this,  the  evidence  introduced  against 
ai^ellants   was   wholly   circumstantial,    and 
leaves  the  -mind  in  some  doubt  as  to  whether 
or  not  Julia  Brown  was  murdered  by  any 
one,  and,  if  so,  who  are  the  guilty  parties. 
The  proof  cast  a  suspicion  of  guilt  upon  the 
other   party   referred   to,    also   a   suspicion 
that  she  came  to  her  death  by  intentionally 
drowning  upon  ber  part,  and  likewise  that 
appellants  might  have  committed  the  murder. 
Two  physicians  examined  ber  after  she  was 
removed  from  the  pond.     One  stated  that 
the  probabilities   were  tliat  she   was   dead 
before  she  was  thrown  into  the  water.    The 
other  testified  that  bis  opinion  was  rather 
to  the  contrary,  and  that  the  wounds  and 
bruises  referred  to  might  have  been  made  in 
falling  on  the  ro<^s  between  the  pond,  and 
her  house,  and  that  they  were  not  necessari- 
ly fatal.     On  another  trial,  if  the  evidence 
is  virtually  the  same,  the  court  should  give 
in  behalf  of  appellant  Porter  Poison  an  in- 
struction embodying  section  240  of  the  Crim- 
inal Code  of  Practice,  which  is  as  follows: 
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"A  confeflaton  of  a  defendant,  nnleu  made 
In  open  court,  will  not  warrant  a  conviction, 
unlen  accompanied  with  other  proof  that 
Buch  an  offenae  was  committed." 

This  court  has  decided  In  several  cases 
that  when  a  confession  made  out  of  court  Is 
accompanied  by  other  proof.  Independent  of 
the  confession,  that  the  crime  has  been  com- 
mitted. It  is  not  proper  to  Instruct  as  provid- 
ed in  this  section ;  but,  when  It  Is  doubtful 
If  the  crime  has  been  committed,  the  Jury 
Bboold  he  Instructed  In  the  language  of  this 
section.  See  Green  y.  Commonwealth,  83  S. 
W.  688,  26  Ky.  Law  Rep.  221,  and  other 
cases  there  cited.  At  some  time  during  the 
trial  of  the  case  the  commonwealth  Intro- 
duced a  member  of  the  grand  Jbry  that  re- 
turned the  Indictment  against  appellant,  and 
offered  to  prove  what  Porter  Poison  testified 
to  before  that  body,  but  the  court  sustained 
an  objection  to  this.  The  record  does  not 
show  what  the  commonwealth  expected  to 
prove  by  the  grand  Juror  nor  the  purpose 
of  introducing  the  statement  of  Porter  Pol- 
son  made  before  the  grand  Jury,  and  there- 
fore we  are  unable  to  determine  whether- 
the  court  erred  or  not  In  this  matter.  If  the 
purpose  of  the  conmionwealth  was  to  show 
that  Porter.  Poison  had  testified  before  that 
body  and  made  statements  different  from  his 
evidence  on  the  trial,  then,  by  virtue  of  sec- 
tion 113  of  the  Criminal  Code  of  Practice, 
the  testimony  should  have  been  admitted. 
This  section,  so  far  as  applicable  to  the  ques- 
tion under  consideration,  Is  as  follows :  "A 
member  of  the  grand  Jury  may,  however,  be 
required  by  a  court  to  disclose  the  testimony 
of  a  witness  examined  before  the  grand  Jury, 
toe  the  purpose  of  ascertaining  Its  consisten- 
cy with  the  testimony  given  by  the  witness 
on  the  trial."  If  this  was  the  purpose  of  the 
commonwealth's  attorney,  the  evidence  of 
the  grand  Juror  should  have  been  admitted, 
not  as  substantive  testimony  against  Porter 
Poison,  but  for  the  purpose  alone  of  affect- 
ing his  evidence  as  a  witness  upon  bis  trial. 
Upon  another  trial,  if  such  statements  are 
Introduced,  the  court  should  admonish  the 
Jury  as  to  the  purpose  of  it  and  how  it  Is 
to  be  considered. 

The  most  serious  error  committed  by  the 
court,  and  for  which  we  reverse  the  Judgment 
of  conviction,  was  a  statement  made  by  the 
commonwealth's  attorney  In  his  closing  argu- 
ment to  the  Jury.  The  statement  Is  as  fol- 
lows: "I  tell  you  if  you  decide  this  case  ac- 
cording to  the  feeling  and  sentlmoits  of  the 
people  and  neighbors,  who  know  the  facts  In 
this  case,  there  is  not  a  limb  or  gallows  high 
enough  to  hang  the  defendants  on."  And  he 
further  said:  "We  offered  to  prove  the  state- 
ments made  by  defendant  Porter  Poison  be- 
fore the  grand  Jury,'  but  the  court  ruled  that 
we  could  not  prove  them."  These  statements 
were  objected  to  by  appellant's  counsel  who 
moved  the  court  to  stop  this  line  of  argument 
and  admonish  the  Jury  not  to  consider  these 
statements,  but  the  court  permitted  the  re- 


marks to  go  to  the  Jury  without  any  words 
of  admonishment  Under  the  peculiar  facts 
of  this  case  these  remarks  were  very  Improper 
and  prejudicial  to  appellants,  and  the  court 
should  have  stopped  the  commonwealth's  at- 
torney and  admonished  the  Jury  not  to  consid- 
er such  statements  for  any  purpose.  The  evi- 
dence, as  stated,  was  circumstantial,  and  not 
convincing  of  the  guilt-  of  appellants.  It  is 
reasonable  to  presume  that  these  remarks 
made  by  one  occupying  the  position  of  com- 
monwealth's attorney,  whose  duty  it  Is  to  pros- 
ecute the  guilty  and  protect  the  Innocent,  must 
have  impressed  the  Jury  that  there  was  other 
evidence  that  the  people  and  neighbors  were 
acquainted  with  that  he  had  not  been  able  to 
produce  before  the  Jury,  and  the  court  had 
prevented  him,  by  rejecting  the  grand  Juror 
as  a  witness,  from  introducing  evidence  which 
would  have  been  convincing  of  the  guilt  of 
appellants.    Clearly  this  was  error. 

For  this  reason,  the  Judgment  of  the  lower 
court  is  reversed  and  remanded  for  further 
proceedings  consistent  with  this  opinion. 


HAYDEa^  V.  CLARK. 

(Court  of  Appeals   of   Kentucky.     March   20, 
1908.) 

1.  Fbaudr  —  Statute  of  —  Leases  fob  One 
Ybab. 

A  verbal  agreement  to  lease  a  farm  for  one 
year,  to  commence  in  the  future,  is  void  under  the 
statute  of  frauds. 

[Ekl.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  i  90.] 

2.  Pbtncipai,  ahd  Aobmt  —  Autbobitt   of 
Agent— Lease. 

The  owner  of  a  farm  intending  to  move 
away  told  his  wife  that  she  could  have  the  pro- 
ceeds of  the  farm  and  live  thereon,  and  edie  lived 
thereon  for  some  years :  the  husband  maklni; 
frequent  visits  to  her.  "The  wife  allowed  their 
son  to  control  the  renting  of  the  farm,  and  after 
she  left  the  son  agreed  to  lease  the  farm  for  one 
year  to  his  creditor  in  payment  of  a  debt.  Beld, 
that  the  contract  was  not  binding  on  the  owner, 
where,  before  anything  was  done  under  the 
lease,  he  notified  the  parties  of  the  son's  lack  of 
autbority,  since,  at  most,  the  wife  was  a  mere 
tenant  at  will,  and  the  son  had  no  authority  to 
rent  without  the  consent  of  the  owner. 

Appeal  from  Circuit  Court,  Daviess  County. 

"Not  to  be  officially  reported." 

Action  by  R.  M.  Clark  against  James  A. 
Hayden  and  another  to  recover  a  portion  of 
a  crop  on  leased  premises.  From  a  Judgment 
for  plaintiff,  defendant  James  A.  Hayden  ap- 
peals.   Affirmed. 

Wilfred  Carico,  for  appellant  Sweeney, 
Ellis  &  Sweeney,  for  appellee. 

HOBSON,  J.  R.  M.  Clark  owns  and  has 
owned  tor  many  years  a  farm  in  Davieiw 
county,  containing  186  acres  of  land.  Twelve 
or  16  years  ago  he  put  up  a  distillery  at  Dix- 
on and  one  at  Sebree,  In  Webster  county,  and 
went  into  business  there.  He  then  told  his 
wife  that  she  could  have  the  proceeds  of  the 
farm  and  live  on  it  His  wife  remained  on 
the  farm,  and  he  would  come  back  occasional- 
ly.   There  was  no  separation  between  them. 
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He  stayed  on  the  farm,  as  be  expressed  It, 
"right  smart  of  the  time."  He  left  her  In 
possession  for  her  support  They  had  a  son, 
J.  B.  Claris,  who  was  an  attorney  at  Owens- 
boro,  who  rented  out  the  place,  and  seems 
to  have  looked  after  the  renting  of  It  for  bis 
mother.  She  left  the  farm  two  years  before 
this  controyersy  arose  and  was  living  at  oth> 
er  places.  After  she  had  left  the  farm  in 
December,  1905,  J.  B.  Clark,  who  was  in 
debt  to  James  A.  Hayden  in  the  sum  of  $600, 
made  a  verbal  contract  with  Hayden  to  rent 
him  the  farm  for  a  year  beginning  on  the 
1st  day  of  the  next  January  for  $500,  the 
rent  to  be  applied  to  the  payment  of  the 
debt  which  he  owed  Hayden.  They  were  to 
enter  into  a  written  contract  The  latter 
part  of  December  J.  B.  Clark  mailed  to  Hay- 
den a  written  contract,  which  did  not  suit 
Hayden,  and  be  did  not  accept  It.  At  thla 
time  J.  B.  Clark  was  leaving  the  state,  and 
he  did  not  see  Hayden  any  more.  Hayden, 
without  any  further  contract,  subrented  the 
farm  td  J.  C.  Trogblen.  Troghlen  agreed  to 
pay  him  as  rent  a  part  of  the  crop,  and 
Troghlen  moved  in  and  took  possession.  As 
soon  as  R.  M.  Clark  heard  of  this,  he  at  once 
notified  Hayden  and  Trogblen  that  his  son 
had  no  authority  to  rent  the  farm,  and  soon 
thereafter  be  came  over  himself  to  see  about 
it  When  he  came  over,  nothing  had  been 
done  on  the  farm,  and,  when  he  notified 
Troghlen  that  he  had  no  right  to  stay  there, 
Trogblen  talked  like  he  would  quit  and  get 
him  another  place.  R.  M.  Clark  told  him  to 
go  ahead  and  make  the  crop,  and  pay  him,  in- 
stead of  Hayden,  the  part  of  the  crop.  Final- 
ly Troghlen  agreed  that  be  would  stay  and 
make  the  crop,  and  give  it  to  whomever  the 
law  decided  It  should  go  to.  On  those  terms 
R.  M.  dark  allowed  Troghlen  to  stay  there 
and  cultivate  the  land.  Troghlen  being  un- 
willing to  pay  the  rent  to  Clark,  Clark  filed 
this  suit  against  Hayden  and  Troghlen.  The 
defendants  filed  answer,  Hayden  asserting 
under  his  parol  contract  with  J.  B.  Clark  a 
right  to  the  part  of  the  crop  which  the  tenant 
was  to  pay.  The  circuit  court  entered  a  Judg- 
ment in  favor  of  R.  M.  Clarlc,  and  Hayden 
appeals. 

A  lease  of  land  for  the  term  of  one  year 
to  begin  on  a  future  date  is  not  valid  unless 
the  contract  is  in  writing.  Greenwood  v. 
Strother,  01  Ky.  482.  16  S.  W.  138.  The  writ- 
ten contract  which  J.  B.  Clark  drew  up,  not 
being  accepted  by  Hayden,  was  of  no  validity, 
and  the  verbal  contract,  being  an  agreement 
for  a  lease  of  land  for  a  year  from  the  Ist 
day  of  the  following  January,  was  void  un- 
der the  statute  of  frauds.  So  Hayden  bad 
no  valid  contract  even  with  J.  B.  Clark.  Be- 
sides, R.  M.  Clark  was  the  owner  of  the  land. 
He  had  given  J.  B.  Clark  no  authority  to  rent 
it  out  for  the  year  1906.  The  fact  that  he 
bad  allowed  his  wife  to  use  it  from  year  to 
year,  and  that  she  had  allowed  the  son  to 
control  the  renting  of  it.  and  that  her  hus- 
band had  sufTered  this  to  go  on,  in  no  way 


bound  the  husband  to  continue  such  an  ar- 
rangement for  the  future.  The  wife  was  at 
most  a  tenant  at  will,  and  J.  B.  Clark  was 
without  any  authority  except  such  as  be  bad 
derived  from  the  consent  of  his  parents  to  his 
previous  transactions.  R.  M.  Clark,  the  owner 
of  the  land,  had  a  right  at  any  time  to  take 
possession  of  It,  and,  wlille  he  would  not  have 
been  allowed  to  do  this  during  the  terln  to 
the  prejudice  of  a  tenant  who  had  pitclied 
his  crops  and  had  contracted  with  J.  B. 
Clark  upon  the  faith  of  his  apparent  author- 
ity, an  entirely  different  question  is  presented, 
when  J.  B.  Clark,  who  had  no  interest  in  the 
property  at  all,  undertook  to  rent  it  out  to 
bis  creditor  in  payment  of  bis  individual  debt 
and  his  father  promptly  disaffirmed  the  trans- 
action as  he  had  the  right  to  do. 
Judgment  affirmed. 


ACRES  V.  ROZZESLL. 

(Court   of  Appeals   of   Kentucky.     Mardl   24. 
1908.) 

1.  Vendob  ANn  PuBCHASKB— Rights  of  Pas- 
ties—Rights  AB  TO  Tkibd  Pebsons— Tm- 

BEB  OONVETEn  TO — NOTICE  TO  PUBCHASEB. 

Where  purchasers  of  land  had  notice  of  the 
existence  of  a  contract  of  sale  of  certain  stand- 
ing timber  on  the  land  purchased,  they  were 
l>onnd,  in  the  absence  of  fraud  or  mistake  in 
procuring  the  contract,  to  respect  it  in  so  far  as 
It  was  binding. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  48,  Vendor  and  Purchaser,  {{  474-476.] 

2.  Frauds,    Statute   or  —  Sufficibnot    of 
Wbiting — Meuobarduk  of  Sale. 

A  contract  for  the  sale  of  timber,  signed  by 
the  wife  of  the  owner,  reciting  that  she,  being  em- 
powered b7  her  husband  to  transax^t  any  or  all 
business  for  him,  sold  and  conveyed  to  the  Kntntee 
all  the  poplar  timber  on  certain  land  of  her  bus- 
band  for  the  Bum  of  £30  cash  in  hand  paid,  was 
a  sufficient  memorandum  to  satisfy  the  statute 
of  frauds. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Frauds,  Statute  of,  ${  210,  211.] 

Appeal  from  Circuit  Court,  Graves  County. 

"Not  to  be  officially  reported." 

Action  by  M.  W.  Rozzell  against  R.  E. 
Acree.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded, 
with  directions  to  dismiss  the  petition. 

Lee  &  Hester,  for  appellant  W.  J.  Webb, 
for  appellee. 

O'REAR,  a  J.  Gld  Price  owned  a  tract 
of  land  in  Graves  county.  His  wife,  with 
his  assent  executed  to  appellant  the  follow- 
ing writing  as  evidence  of  a  contract  of  sale 
of  certain  timber  on  the  land:  "I,  Frances 
Price,  wife  of  Gid  Price,  and  being  empower- 
ed and  authorized  to  by  him  to  trade  or 
transact  any  or  all  business  for  him,  do  this 
day  July  3,  1906,  sell  and  convey  to  R.  E. 
Acree  all  the  poplar  timber  in  the  woods 
south  of  Davis  for  the  sum  of  thirty  dollars 
cash  In  band  paid  to  me  by  Charlie  Bally  for 
the  said  R.  E.  Acree.  [Signed]  Frances 
Price."     Afterwards   Price   ai^   wife  ooo* 
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▼eyed  the  fee  In  the  land  to  appellee  and 
Gregory;  the  latter  in  turn  conveying  fals 
Interest  to  appellee. 

It  seems  to  be  conceded  that  Mrs.  Price 
was  authorized  by  her  husband  to  make  the 
first  contract  in  his  behalf.  But  It  Is  claim- 
ed, in  the  evidence,  but  not  In  the  plead- 
ings, that  she  was  ignorant  of  the  purport 
of  the  paper  which  she  executed,  believing 
it  to  have  referred  only  to  two  poplars 
and  a  hickory  that  had  been  cut.  We  think 
the  evidence  shows  that  both  Rozzell,  the 
appellee,  and  his  associate  in  the  purchase, 
Gregory,  Imew  of  the  existence  of  the  first 
contract  before  they  bought.  Having  such 
Imowledge,  they  are  bound  to  respect  it  so 
far  as  that  contract  is  binding.  It  Is  a  suffi- 
cient written  memorandum  to  satisfy  the 
statute  of  frauds  and  perjuries,  is  based  up- 
on sufficient  legal  consideration,  and  is  not 
attacked  as  having  been  procured  by  fraud 
or  mistake.  It  was,  therefore,  binding  upon 
the  principals  to  it.  Old  Price  and  R.  B. 
Acree.  Upon  the  record  as  presented  the 
Judgment  should  have  been  dismissing  the 
petition. 

Reversed,  and  remanded  for  Judgment  in 
conformity  herewith. 


DOWELL  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.     Mardi  23, 
1908.) 

1.  CsnaRAi.    Law— WiTNKssEB— Failukx   to 
Indobse  Name  on  Indiotiis5t— Eftect. 

The  .fact  that  the  name  of  a  witness  did 
not  appear  cm  the  indictment,  notwithstanding 
Cr.  Code  Prac.  I  120,  providing  that  the  names 
of  the  witnesses  who  were  examined  must  be 
written  on  the  indictment,  did  not  prevent  the 
Introduction  of  the  testimony  of  the  witness  at 
the  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  16,  Criminal  Law,  U  1416,  1417.] 

2.  SAIOS— ASSAUI.T    WITH    INTENT     TO    Kill/— 

Evidence— Question  ros  Jubt. 

Wliere  on  a  trial  for  shootinK  at  another 
with  intent  to  kill,  without  wounding,  accused 
and  another  testified  that  the  gun  was  loaded 
with  powder  only,  and  no  witness  testified  that 
the  gun  was  loaded  with  a  ball,  but  the  facts 
warranted  the  inference  that  it  was  bo  loaded, 
the  question  whether  the  sun  was  loaded  with 
powder  and  ball  was  for  the  Jur;. 
8.  SAits— iNSTBUonoNB  Albeadt  Given. 

Where  on  a  trial  for  shooting  at  another 
with  intent  to  kill,  without  wounding,  the  court, 
to  justify  a  conviction,  required  the  juiy  to  find 
that  accused  not  only  fired  the  gnn  with  mali- 
cious intent,  but  that  it  was  then  loaded  with 
powder  and  ball,  the  failure  to  charge  that  if  the 
Inry  found  that  the  gun  was  not  loaded  with  ball 
it  was  not  a  deadly  weapon,  and  accused  was 
not  guilty,  though  be  maliciously  discharged  it, 
was  not  erroneous. 
,  (Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  2011.] 

A.  Same  —  Vebdict  —  Review— Questions  of 

Fact. 

The  weight  of  the  evidence  and  the  cred- 
ibility of  the  witnesses  in  a  criminal  case  is  for 
the  jury,  and  tlie  appellate  court  lias  no  jurisdic- 
tion to  pass  thereon. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  K  3074-3084.] 


Appeal  from  Circuit  Court,  Daviess  County. 
"Not  to  be  officially  reported." 
W.  H.  L.  Dowell  was  convicted  of  crime, 
and  he  appeals.    Affirmed. 

Watklns  &  Blrkhead,  for  appellant  James 
Breathitt  Atty.  Gen.,  Tom  B.  McGregor,  and 
C  H.  Morris,  for  the  CommonwealtiL 

O'REIAR,  0.  3.  Appellant  was  convicted  of 
the  felony  of  maliciously  shooting  at  another 
with  Intent  to  kill,  but  without  wounding. 
He  assigns  tliree  grounds  for  a  reversal  of  the 
judgment: 

First  There  were  two  witnesses  Introduced 
by  the  prosecution  whose  names  did  not 
appear  at  the  foot  of  the  indictment  It  la 
not  contended  that  they  were  Introduced  be- 
fore the  grand  jury.  Section  120,  Cr.  Code 
Prac,  Is  relied  on.  It  reads:  "When  the  in- 
dictment is  found  the  naines  of  all  the  wit- 
nesses who  were  examined  must  be  written  at 
the  foot  of  or  on  the  Indictment"  The 
purpose  of  this  statute  is  to  inform  the  de- 
fendant of  the  names  of  his  accusers.  It  is 
directory,  and  ought  to  lie  complied  with. 
But  a  failure  to  do  so  neither  invalidated  the 
indictment  nor  prevents  the  introduction  of 
the  witnesses  whose  names  do  not  so  appear. 
Underwood  v.  Commonwealth,  84  S.  W.810, 27 
Ky.  Law  Rep.  8. 

The  second  ground  assigned  is  that  the  ev- 
idence showed  without  contradiction  that  the 
accused  did  not  use  a  deadly  weapon  in  shoot- 
ing at  the  prosecuting  witness.  Appellant 
and  another  testified  that  the  gun  was  loaded 
with  powder  only.  While  no  witness  testified 
that  It  was  loaded  with  a  ball,  from  all  that 
was  said  and  done  by  appellant  on  that  occa- 
sion It  was  fairly  Inferable  ttiat  it  was  so  load- 
ed. Whether  the  gun  was  or  not  loaded  with 
powder  and  ball  was  a  question  of  fact  for 
the  determination  of  the  jury,  to  be  found, 
not  upon  the  direct  testimony  alone,  but  from 
all  the  evidence  before  them.  The  instruc- 
tions required  the  Jury  to  believe  from  the  ev- 
idence beyond  a  reasonable  doubt  that  appel- 
lant not  only  fired  the  gun  with  the  malicious 
Intent  charged,  but  that  it  was  then  loaded 
with  powder  and  ball.  In  this  connection  ap- 
pellant complains  that  the  Jury  were  not  spe- 
cifically instructed  that  if  they  believed  the 
gnn  was  not  loaded  with  ball  It  was  not  a 
deadly  weapon,  and  therefore  defendant  would 
not  be  guilty  of  the  offense  charged,  although 
he  maliciously  discharged  the  gun  at  the  pros- 
ecuting witness.  Whilst  such  an  Instruction 
would  not  have  t>een  out  of  place,  it  was  not 
necessary,  inasmuch  as  it  was  included  In  the 
other  Instmction  outlined  above  as  having 
been  given. 

The  final  objection  Is  made  that  the  ver- 
dict was  not  authorized  by  the  evidence.  Tlie 
argument  on  this  point  involves  a  weighing 
of  the  evidence  and,  to  reach  the  conclusion 
urged,  the  rejection  of  the  testimony  of  sev- 
eral witnesses  as  Incredible.  But  that  Is  the 
sole   province  of  the  jury.    The  appellate 
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coart  has  not  the  JurUidlction  to  paas  nson 
the  mere  weight  of  the  evidence  or  of  Its 
credibility  in  criminal  cases. 

We  peFceive  no  reTersible  error  In  the  rec- 
ord, and  are  consequently  constrained  to  af- 
firm the  Judgment. 


SOUTH  COVINGTON  ft  0.  ST.  RT.  CO, 

T.  BE>SSE. 

<Conrt  of  Appeals  of  Kentucky.     March  26, 
1008.) 

1.  Sthekt  EAn-ROADB— Cabb  Ebqdikbd— Du- 
ty OF  Tbatblebs  on  Street. 

Persons  in  charge  of  a  street  car  most  keep 
a  lookout  for  persons  and  vebicles  on  the  street, 
and  exercise  ordinary  care  to  avoid  Injuring 
them;  and  travelers  on  the  street  must  keep  a 
lookout  for  cars,  and  exercise  ordinary  care  to 
feep  out  of  their  way. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Street  Railroads,  ff  172-182,  196.] 

2.  Same— OONTRIBtTTOBT    Neglioencb. 

A  traveler  on  a  street  on  which  street  cars 
are  operated  most,  on  passing  a  car,  keep  out  of 
its  way,  and  at  curves  in  the  street  he  mast 
drive  further  from  the  car  than  at  other  points, 
and  where  he  dees  not  make  a  sufficient  allow- 
ance for  tlie  swing  of  the  car,  and  drives  so 
dose  to  it  that  it  in  turning  strikes  his  veliicle, 
be  is  guilty  of  contributory  negligence,  preclud- 
ing a  recovery. 

[Bd.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  44,  Street  Railroads,  |f  210-216.1 

Appeal  from  Circuit  Court,  Campbell  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Frank  Besae  against  the  South 
Covington  ft  Cincinnati  Street  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Reversed  and  remanded. 

L.  J.  Crawford,  for  appellant  Arthur  C. 
Hall,  for  appellee. 

HOBSON,  J.  At  the  intersection  of  Berry 
«treet  and  Sixth  street  in  Dayton.  Ky.,  there 
are  double  tracks  of  the  street  railway.  The 
street  cars  turn  tiere  from  Sixth  street  into 
Berry  street  Frank  Besse,  on  October  5, 1906, 
-was  driving  along  Sixth  street  and  as  he  got 
to  the  Intersection  .of  Sixth  street  and  Berry 
«treet  he  met  a  street  car  going  In  the  opposite 
'direction.  Ue  was  driving  along  on  the  other 
track  of  the  street  railway,  and  as  the  street 
car  made  the  turn  the  hind  end  of  the  car  as  It 
tamed  on  the  curve  swung  out  beyond  the 
track  and  thus  came  in  contact  with  the  hind 
snd  of  Besse's  wagon.  By  the  collision  he 
was  thrown  against  the  brake,  and  he  brought 
this  suit  to  recover  for  bis  injuries.  A  trial 
-was  bad  before  a  Jury,  who  found  for  him,  and 
fixed  the  damages  at  $500.  Judgment  was 
entered  upon  the  verdict,  and  the  defendant 
appeals. 

The  evidence  for  the  plaintiff  showed  that 
bis  wagon  was  struck  by  the  Iilnd  end  of  the 
car  while  the  wagon  was  within  the  rails  of 
the  other  track  of  the  railway  company.  It 
also  showed  that  the  motorman  saw  Besse 
as  be  passed  tiim,  but  did  not  see  him  after- 
wards.    The  car  was  running  about  three 


miles  an  hour,  and  there  was  no  lurcb  of  the 
car,  and  nothing  more  of  a  swing  by  the  hind 
end  than  always  occurred  at  that  point  when 
a  car  of  this  length  passed ;  but  the  car  was 
an  unusually  long  one,  and  therefore  the  hlod 
end  swung  ont  further  as  it  turned  than  the 
bind  end  of  a  shorter  car  would  do.  The 
proof  for  the  defendant  was  to  the  effect  that 
Besse,  after  passing  the  motorman,  drove  be- 
tween the  tracks,  and  got  nearer  to  the  car, 
thereby  causing  the  collision.  The  defendant 
introduced  proof  showing  that  the  bind  end 
of  the  car  never  reached  over  as  far  as  the 
other  track.  It  is  the  duty  of  those  in  charge 
of  street  cars  to  keep  a  lookout  for  persons 
and  vehicles  on  the  street,  and  to  exercise  or- 
dinary care  to  avoid  injuring  them.  It  is  the 
duty  of  those  driving  other  vehicles  to  keep 
a  lookout  for  the  cars,  and  to  'exercise  ordi- 
nary care  to  keep  out  of  their  way.  The 
street  car  must  stay  open  Its  tracks.  In  mak- 
ing a  turn,  as  the  trucks  are  not  at  the  end 
of  the  car,  the  end  must  project  more  or  leas 
beyond  the  track  according  to  the  length  of 
the  car  and  the  degree  of  the  curve.  Every 
driver  of  a  vehicle  must  know  that  the  motor- 
man  cannot  control  the  hind  end  of  the  car 
at  a  curve  so  as  to  keep  it  from  swinging  out 
as  far  as  by  nature  it  will  go.  It  is  therefore 
incumbent  upon  the  driver  of  a  vehicle  pass- 
ing a  street  car  to  keep  out  of  the  way,  and 
at  curves  to  drive  farther  from  the  car  than 
at  other  points.  He  must  expect  the  car  to 
stay  on  Its  track,  and  he  must  expect  that  the 
end  of  the  car  will  swing  out  in  turning  the 
curve;  and,  if  he  does  not  make  a  sufficient 
allowance  for  the  swing  of  the  car,  and  drives 
so  close  to  it  that  the  car  in  turning  strikes 
the  vehicle,  the  fault  is  bis  own,  and  not  that 
of  the  street  car  company.  The  motorman 
cannot  leave  his  track.  The  driver  of  the  ve- 
hicle has  the  whole  street  to  drive  on,  and 
it  is  his  fault  if  he  does  not  drive  far  enough 
from  the  car  to  prevent  the  hind  end  of  the 
car  from  hitting  his  wagon  as  he  passes  it 
Under  the  proof  the  court  should  have  in- 
structed the  jury  to  find  for  the  defendant 
Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  becewlth. 


TERREU^L  ▼.  TRIMBLE  COUNTT. 

(Court  of  Appeals  of   Kentucky.     Mardi  24. 
1908.) 

1.  District  and  PBOSECuxiRa  ATroBRETS— 

Duties. 

Under  Ky.  St  190S,  {  127,  maUng  it  a  coun- 
ty attorney's  duty  to  prosecute  all  cases  in  his 
county  in  which  the  county  is  interested,  and 
when  so  directed  by  the  fiscal  court  to  Institute 
actions  before  any  court  in  the  commonwealth  in 
which  the  county  is  Interested,  it  is  his  duty  to 
conduct  a  proceeding  to  ascertain  the  amount  of 
taxes  due  and  unpaid  preliminaiy  to  a  suit  for 
their  collection,  when  directed  to  do  so  by  the 
fiscal  court 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  17,  District  and  Prosecuting  Attomaja. 
J  36.] 
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2.   SAHV-COHrKKSATIon. 

T1>e  udtrj  paid  to  a  coanty  attorney  for 
his  seryioeB  under  the  ezpreaa  provisions  ot  Kr. 
St.  1803.  I  132,  U  in  full  for  all  his  official 
■errices,  indndinc  those  required  of  him  express- 
ly hy  the  statute  and  those  rendered  hy  direction 
ot  the  fiscal  court  in  the  prosecution  and  defense 
ot  actions  under  Ky.  St.  1908,  I  127,  and,  where 
the  salary  has  been  fixed  by  the  fiscal  court,  it 
has,  ander  the  express  provisions  of  Const.  { 
161,  no  power  to  diminish  his  compensation  dur- 
ing the  term  for  which  he  was  elected,  nor  to 
increase  it  by  allowinit  him  a  commission  on  un- 
paid taxes  collected  by  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  17,  District  and  Prosecutinc  Attorneys, 
122.1 

8.   COtmiTES— COTTHTT       BXPIMSES— EXPINSM 

OF  CotmTT  Attobnbt. 

A  county  is  entitled  to  a  county  attorney's 
personal  time  and  attention,  bat  when  it  re- 
quires him  to  (o  outside  the  county  and  attend 
to  its  business,  it  is  liable  for  the  reasonable  ex- 
penses incurred  by  him. 
4.  Sams— HiBiRO  Assistant  Oourski.. 

Where  the  fiscal  court  directs  the  county  at- 
torney to  prosecute  a  case,  and  authorizes  him 
to  employ  counsel  to  assist  bim,  and  acquiesces 
in  sucn  employment,  or  ratifies  it,  the  county  is 
responsible  for  the  compensation  of  the  counsel 
•o  employed. 

Appeal  from  Clrcnit  Gonrt,  Trimble  Connty. 

"To  be  ofBclally  reported." 

Action  by  Trimble  County  against  Claude 
B.  Terrell.  Judgment  for  plaintitf,  and  de- 
fendant appeals.     Reversed  and  remanded. 

William  Carroll,  and  Claude  B.  Terrell, 
for  appellant    G.  W.  Peak,  Jr.,  for  appellee. 

HOBSON,  J.  At  the  regular  November  elec- 
tion, 1901,  Claude  B.  Terrell  was  elected 
county  attorney  of  Trimble  county.  He  qual- 
ified and  entered  upon  the  discharge  of  the 
duties  of  the  office  January  6,  1902.  By  an 
order  made  at  the  October  term,  1902,  the 
salary  of  the  county  attorney  was  fixed  at 
$400  per  year.  On  January  23,  1905,  the  fis- 
cal court  entered  the  following  order:  "It  ap- 
pearing to  the  satisfaction  of  the  court  that 
Harry  M.  Levy,  owner  and  proprietor  of  the 
Richwood  Distillery  of  Trimble  county,  Ky., 
Is  indebted  to  Trimble  county  for  interest  due 
on  taxes  due  on  whlslty  during  the  bond- 
ed period,  or  until  withdrawn  from  bond, 
and  the  tax  paid  thereon,  it  is  therefore  or- 
dered, all  the  Justices  voting  in  the  affirm- 
ative, that  Claude  B.  Terrell,  county  attor- 
ney, be,  and  he  is  hereby,  empowered  to  col- 
lect said  interest  due,  and  to  Institute  suit 
for  the  same  against  the  said  Richwood  Dis- 
tillery, or  the  proprietor  thereof,  if  necessary 
to  recover  the  amount  due  thereon,  and  he 
is  empowered  to  employ  such  counsel  as  he 
may  deem  necessary  to  assist  him  in  the 
prosecution  of  said  suit"  Terrell  proceeded 
under  the  order,  and  collected  taxes  to  the 
amount  of  $1,351.96,  and  on  November  13, 
1905,  the  fiscal  court  made  this  order:  "It 
appearing  to  the  satisfaction  of  the  court 
that  Claude  B.  Terrell  has  collected  of  the 
Richwood  Distillery  Company  the  sum  of 
$1351.96  as  interest  on  whisky  tax.  it  is  now 
ordered  that  he  be,  and  he  is  hereby,  allow- 
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ed  25  per  cent  of  the  amoant  so  collected, 
said  per  cent,  to  be  retained  by  him  out  of 
the  sam  collected  by  him,  and  it  is  further 
ordered  that  he  be  allowed  a  like  sum  per 
cent  for  any  other  back  taxes  collected  by 
bim."  Terrell  retained  25  per  cent  of  the 
amount  be  bad  collected,  amounting  to  $337.- 
99,  and  paid  over  the  balance  to  the  county. 
On  October  8,  1906,  the  fiscal  conrt  made  an 
order  directing  the  county  attorney  then  in 
office  to  collect  from  the  former  county  at- 
torney Claude  B.  Terrell  the  money  which 
he  had  retained  under  the  order  of  the  for- 
mer fiscal  court,  there  having  been  a  change 
of  magistrates  in  the  meantime.  Thereupon 
this  suit  was  brought  in  the  name  of  Trim- 
ble county  against  Claude  B.  Terrell  to  recov- 
er the  money.  He  answered,  setting  up  all  of 
the  facts  as  above  stated,  and  also  alleged 
that  in  discharging  the  duties  required  of 
bim  by  the  fiscal  court  he  had  expended  in 
his  necessary  expenses  a  sum  in  excess  of 
$100,  as  he  had  to  make  trips  to  Louisville, 
Covington,  Frankfort,  and  other  places  to  ob- 
tain the  necessary  information  and  attend  to 
the  matter.  He  further  alleged  that  the  sum 
allowed  him  was  only  a  reasonable  compen- 
sation for  the  services  which  be  had  render- 
ed, and  that  he  had  paid  bis  expenses  out  of 
bis  own  means.  The  circuit  court  sustained 
a  demurrer  to  the  answer,  and  Terrell  ap- 
peals. 

It  is  not  material  that  Terrell  did  not  bring 
a  suit  to  collect  the  taxes.  The  fact  that  the 
taxpayer  paid  over  the  taxes  without  suit 
gives  him  no  right  to  compensation  which 
he  would  not  have  if  be  bad  brought  a  suit 
against  the  taxpayer  which  had  been  pros- 
ecuted to  judgment  or  settled  before  trial. 
The  ascertainment  of  the  amount  of  taxes 
due  was  preliminary  to  a  suit,  and  It  was  the 
duty  of  the  county  attorney  to  conduct  a  pro- 
ceeding of  this  character,  when  directed  by 
the  fiscal  court,  under  section  127  of  the  Ken- 
tucky Statutes  of  1903.  The  fiscal  court  l\ad 
fixed  by  a  previous  order  ^e  reasonable  sal- 
ary to  be  paid  annually  to  the  county  attor- 
ney for  bis  services  under  section  132  of  the 
Kentucky  Statutes  of  1903,  and  this  allow- 
ance was  in  full  of  all  his  official  services  as 
county  attorney,  including  both  those  requir- 
ed of  him  expressly  by  the  statute  or  which 
be  rendered  upon  direction  of  the  fiscal  court 
or  the  county  court,  under  section  127  of  the 
Kentucky  Statutes  of  1903.  When  the  fiscal 
court  bad  fixed  bis  compensation,  It  was 
without  power  to  increase  or  diminish  his 
compensation  during  the  term  for  which  he 
was  elected,  under  section  161  of  the  Consti- 
tution. And  It  was  bis  duty  to  perform  all  bla 
official  duties  for  the  compensation  so  fixed. 
The  fiscal  court  was  without  authority  to  al- 
low bim  other  compensation  for  bis  official 
services,  for  this  would  be  to  increase  bis 
compensation  during  bis  term  of  office.  The 
order  of  the  fiscal  court,  therefore,  allowing 
bim  to  retain-  the  25  per  cent  of  the  amount 
which  be  bad  collected,  was  in  violation  of 
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the  Constitution  and  void.  The  money  which 
he  retained  under  that  order  was  the  money 
of  the  county,  as  the  fiscal  court  has  no  au- 
thority to  dispose  of  the  money  of  the  coun- 
ty, except  as  may  be  provided  by  law.  See 
Spalding  V.  Thornberry,  103  S.  W.  291.  81 
Ky.  Law  Rep.  738,  ^cNew  v.  Oommonwealth, 
93  S.  W.  1047,  28  Ky.  Law  Rep.  640,  McNew 
T.  Nicholas  County,  100  S.  W.  324,  30  Ky.  Law 
Rep.  1147,  and  Butler  v.  James,  116  Ky.  675. 
76  S.  W.  402.  But  while  It  was  the  duty  of 
Terrell,  when  directed  by  the  fiscal  court,  to 
institute  proceedings  to  collect  the  taxes  re- 
ferred to  In  any  court  of  the  commonwealth, 
it  was  not  Incumbent  upon  him  to  pay  his 
own  expenses  necessarily  Incurred  In  dis- 
charging the  duties  required  of  blm  by  the 
fiscal  court.  The  county  was  entitled  to  his 
personal  time  and  attention ;  but  when  It  re- 
quired him  to  leave  his  county  and  attend  to 
its  business,  like  any  other  client  who  sends 
his  attorney  off  to  attend  to  his  business  It 
should  bear  his  reasonable  expenses  Incurred 
In  the  prosecution  of  the  business.  This 
should  Include,  not  only  his  personal  expen- 
ses, but  any  sums  paid  In  securing  other  coun- 
sel, or  In  the  necessary  prosecution  of  the 
work.  The  court  erred  In  sustaining  the  de- 
murrer to  the  answer  In  so  far  as  It  set  up 
the  expenses  Incurred  by  Terrell.  To  the  ex- 
tent of  hla  reasonable  expenses  he  was  en^ 
titled  to  retain  the  money  In  bis  hands,  and 
was  only  liable  for  the  balance  over  and 
above  the  reasonable  expenses.  When  the 
fiscal  court  directs  the  county  attorney  to  pro- 
ceed with  the  case,  and  authorizes  him  to 
employ  counsel  to  assist  him,  and  acquiesces 
in  such  employment,  or  ratifies  it,  the  com- 
pensation of  such  additional  counsel  is  a 
proper  charge  against  the  county,  and  such 
sums  as  may  be  paid  to  the  counsel  thus  em- 
ployed by  the  authority  of  the  fiscal  court, 
and  with  Its  acquiescence,  are  properly  paid. 
The  Judgment  Is  reversed,  and  cause  re- 
manded for  further  proceedings  consistent 
herewith. 


MONONGAHBLA  RIVER  CONSOLIDATED 
COAL  &  COKE  CO.  v.  COLEMAN. 

(Coart  of  Appeals   of  Kentucky.     March   25. 
1908.) 

1.  Appeai,  —  Review  —  Vebdict  —  Cokflict- 
ino  isvidence. 

It  is  for  the  jury  to  reconcile  conflictinK 
evidence,  and  to  weigh  and  apply  the  evidence, 
and  tlieir  conclasion  thereon  cannot  be  disturbed 
by  the  court  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  U  3935-3937.] 

2.  Master  and  Seevant-^Injttbt  to  Seeva,kt 
— contbibbtobt  negligence. 

In  determining  whether  an  employ^  was 
guilty  of  contributory  negliKence  in  not  discov- 
ering a  defect  occasioning  an  injury  to  him,  all 
the  conditions  must  be  considered. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig, 
vol.  34,  Master  and  Servant,  U  988-996.1 

8.  Same. 

A  deck  hand  on  a  steamer  fell  through  a 
hole  in  a  platform  built  on  one  of  the  barges. 


and  was  injared.  The  accident  occurred  at  nieht. 
There  was  no  evidence  that  there  was  any  light 
at  that  point.  He  bad  not  had  previoos  occasion 
to  go  on  the  platform  or  to  examine  it.  He  was 
told  by  his  superior  to  procure  a  rope  from  the 
platform,  and  the  accident  occurred  while  he 
was  obeying  the  order.  Held,  that  he  was  justi- 
fied in  relying  on  the  assumption  that  the  master 
had  provided  a  reasonably  safe  place  in  which 
he  was  to  do  his  work,  and  he  was  not  bound 
to  take  extraordinary  precautions  to  ascertain 
whether  in  fact  the  master  had  complied  with 
his  duty,  nor  required  to  learn  more  than  the 
conditions  as  they  existed  disclosed  to  one  sit- 
uated as  he  was,  without  extraordinary  diiir 
genoe. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  M  675-677.] 

4.  Same. 

An  employe's  failure  to  see,  like  a  failure 
to  do,  may  involve  negligence:  but  the  failure 
to  see  must  arise  when  the  circumstances  ad- 
mit of  B^ht,  and  when  it  is  within  the  scope  of 
his  duty  to  make  examination  and  inspection, 
or  where  the  defect  is  so  patent  as  to  neces- 
sarily fall  -under  the  notice  of  one  not  grossly 
negligent  of  his  surroundings. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  U  706-742.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Conunon  Pleas  Branch,   First  Division. 

"Not  to  be  officially  reported." 

Action  by  James  Coleman  against  the  Mon- 
ongahela  River  Consolidated  Coal  &  Coke 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

Qlbson,  Marshall  &  Gibson,  for  appellant 
Morton  K.  Yonts,  for  appellee. 

O'REAR,  C.  J.  Appellee,  whilst  engaged 
as  a  deck  hand  upon  the  steamer  John  A. 
Wood  In  the  Mississippi  river,  fell  through  a 
hole  In  a  platform  which  was  built  on  one  of 
the  barges,  and  sustained  a  serious  injury  to 
one  of  his  feet,  for  which  he  sued  and  re- 
covered a  verdict  In  this  action.  The  ground 
of  the  suit  was  that  the  platform  was  de- 
signed for  appellee  and  other  laborers  to  go 
upon  In  the  discharge  of  their  duties;  that 
it  was  defective  through  the  negligence  of 
appellant;  and  that  It  knew  of  the  defect, 
or  by  the  exercise  of  ordinary  care,  could 
have  known  of  It,  but  that  appellee  did  not 
know  of  it. 

There  was  evidence  for  the  plaintiff  to 
sustain  bis  charge,  although  what  might  ap- 
pear to  be  as  much  or  more  on  the  other  side 
tended  to  show  that  the  platform  was  not 
defective.  But,  however  the  fact  was,  It  was 
for  the  Jury  to  reconcile  the  conflict,  and  to 
weigh  and  apply  the  evidence.  We  cannot 
say  that  their  conclusion  is  not  so  supported 
as  to  be  reversible  by  the  appellate  court 

The  accident  occurred  In  the  nighttime. 
The  platform,  according  to  appellee's  evi- 
dence, had  been  constructed  and  but  partial- 
ly completed,  though  put  Into  use  by  appellant 
the  day  before.  It  is  urged  by  appellant  that 
the  hole,  If  one  there  was,  was  necessarily  op- 
en and  observable  by  any  kind  of  care  on  the 
part  of  appellee.  But  the  conditions  must 
all  be  considered  In  determining  whether  the 
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employ^  was  guilty  of  contributory  negltgence 
in  not  discovering  tbe  defect.  There  was  no 
OTidence  that  there  was  any  light  at  that 
point  He  was  told  by  his  superior  to  get  a 
rope  from  the  platform,  and  was  proceeding 
to  execute  tbe  order.  He  bad  not  had  previ- 
ous occasion  to  go  ui)on  tbe  platform,  or  to 
examine  it  Under  these  circumstances  we 
think  be  was  Justified  in  relying  upon  the 
assumption  that  the  master  had  provided  a 
reasonably  safe  place  in  which  he  was  to  do 
bis  woric,  and  be  was  not  bound  to  talce  ex- 
traordinary precautions  to  ascertain  whether. 
In  fact,  the  master  had  complied  with  his 
legal  duty  in  this  respect  A  defect  that 
might  be  patent  In  daylight,  so  that  a  failure 
of  an  employe  to  then  discover  it  in  using  tbe 
place  where  It  existed  would  be  inexcusable 
negligence  on  bis  part,  may  not  be  a  patent 
defect  after  dark  as  the  term  "patent  defect" 
Is  used  in  such  cases. 

It  is  urged  as  a  ground  of  reversal  that 
tbe  court  erred  in  refusing  to  instruct  tbe 
jury  that  it  was  the  duty  of  the  plaintiff  to 
use  reasonable  care  in  examining  bis  sur- 
roundings, and  to  take  notice  of  sucb  defects 
as  could  be  ascertained  by  observation.  On 
the  contrary  we  think  that  as  the  condition 
of  the  platform  was  unknown  to  him  when 
be  was  ordered  by  his  master  to  go  upon  it 
in  tbe  dark  be  was  not  required  to  learn  more 
than  the  conditions  as  they  existed  disclosed 
to  one  situated  as  be  was,  without  extraordi- 
nary diligence.  It  is  true  a  failure  to  see 
may  involve  negligence  as  truly  as  a  failure 
to  do.  But  the  failure  to  see  must  arise  when 
tbe  circumstances  admit  of  sight,  and  when 
it  is  within  the  scope  of  the  servant's  duty 
to  make  examination  and  Inspection,  or 
where  the  defect  is  so  patent  as  to  necessari- 
ly fall  under  the  notice  of  one  not  grossly 
negligent  of  bis  surroundings.  Pflsterer  v. 
Peter,  117  Ky.  COl,  78  S.  W.  450.  Tbe  in- 
stmctlons  given  are  in  strict  accord  with 
those  frequently  approved  by  this  court  in 
cases  Involving  similar  principles. 

Judgment  affirmed. 


COMMONWEALTH  v.  CHESAPEAKE 
&  O.  R.  00. 


(Conrt  of   Appeals   of   Kentucky. 
1908.) 


March  25, 


1  SURDAT  — PENALTIES  FOE  WOKKINQ  — AC- 
TION —  Tbiai.  —  BiZEcrioK  Bbtween  Acts 
Cbarokd. 

Under  Ky.  St  1903,  f  1321,  providing  a 
penalty  for  each  offense  in  employing  persons 
to  labor  on  Sunday,  with  certain  exceptions, 
and  that  eve]^  person  employed  shall  l>e  deemed 
a  separate  osense,  where  a  penal  action  was  in- 
stitnted  for  caasing  and  permitting  eifrht  em- 
ploy&i  (naming  them)  to  work  on  Sunday,  re- 
fusal to  reqnire  the  commonwealth  to  elect  which 
of  the  causes  it  would  prosecute  was  not  error. 

2.  APPEAir-JuBiSDicrioH— Amount  ik  Con- 
raovEBST. 

Where  a  general  demurrer  to  the  petition 
in  an  action  tor  penalties  was  sustained,  the 
Conrt  of  Appeals  bad  Jurisdiction  of  an   ap- 


peal, since  the  aggregate  maximum  sum  of  the 
penalties  exceeded  $200. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  H  276-292.] 

8.  Sunday  —  Penaltibs  —  Statxitobt  Pbovi- 

sioks— kxceftions. 

Ky.  St  1903,  i  1821,  providing  a  penalty 
for  Sunday  work,  excepts  work  required  in  the 
maintenance  or  operation  of  railroads.  In  a  pe- 
tition to  recover  the  penalty,  the  work  alleged 
to  have  been  done  was  whitewashing,  mowing, 
pulling,  and  cutting  grass  and  high  weeds,  and 
cleaning  up  along  and  on  defendant  railway 
company's  line  of  railroad,  right  of  way,  and 
roadbed.  Held,  that  the  work  alleged  was  not 
within  the  exception,  notwithstanding  every  rail- 
road is  required  by  statute  to  keep  its  right  of 
way  clear  and  free  from  weeds,  high  grass,  etc., 
since  that  diaracter  of  work  can  be  done  on 
weelE  days,  and  the  exception  in  tbe  statute 
was  intended  to  apply  only  to  work  necessary  to 
be  done  on  the  Sabbath. 
4.  Same— "WOBK  Requibed." 

The  word  "required,"  as  used  in  Ky.  St 
1903,  i  1321,  providing  a  penalty  for  Sabbath 
working,  except  "work  required"  in  maintaining 
or  operating  railroads,  etc.,  means  that  which 
is  necessary,  and  does  not  refer  to  work  which 
may  as  well  be  done  on  other  days. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Sunday,  |  17.] 

Appeal  from  Circuit  Court  Bracken  County. 

"To  be  officially  reported." 

Action  by  tbe  commonwealth  of  Kentucky 
against  the  Chesapeake  &  Ohio  Railroad  Oom- 
pany  for  a  statutory  penalty.  From  an  or- 
der sustaining  a  general  demurrer  t»  tbe 
petition,  plaintiff  appeals.  Reversed  and  re- 
manded. 

M.  J.  Hennessey,  for  the  Commonwealth. 
Wortbington  ds  Cflfehran,  for  appellee. 

LASSING,  J.  The  commonwealth  Institut- 
ed a  penal  action  in  the  Bracken  circuit  court 
against  appellee,  wherein  it  sought  to  recover 
tbe  sum  of  $400  In  damages  for  causing  and 
permitting  eight  of  its  hands  and  employes 
(naming  tbem)  to  work  and  labor  upon  Sun- 
day, the  Cbristian  Sabbath,  by  whitewashing, 
mowing,  pulling,  and  cutting  grass  and  high 
weeds,  and  cleaning  up  along  and  on  its  said 
line  of  railroad,  right  of  way,  and  roadbed 
in  Bracken  county;  said  work  being  done 
within  12  months  next  before  tbe  institution 
of  the  suit,  and  not  being  a  work  of  necessity 
or  charity,  nor  required  in  the  maintenance 
or  operation  of  the  railroad,  and  against  tbe 
peace  and  dignity  of  the  commonweaitli.  A 
motion  on  the  part  of  the  defendant  to  re- 
quire tbe  plaintiff  to  elect  which  one  of  the 
causes  of  action  it  would  prosecute  was  over- 
ruled. Thereupon  a  general  demurrer  was 
filed  to  the  petition.  This  was  sustained, 
with  leave  to  amend.  Plaintiff  declining  to 
amend,  the  petition  was  dismissed,  and  plain- 
tiff appeals. 

It  is  contended  for  appellee  that,  Inasmnch 
as  the  fine  for  the  violation  of  the  Sunday 
law,  as  provided  for  by  section  1321  of  the 
Kentuclcy  Statutes  of  1903,  is  not  less  than 
$2  nor  more  than  $50  for  each  offense,  this 
cotirt  has  no  Jurisdiction  of  this  appeal.  Tbe 
learned  counsel,  however,  evidently  overlook- 
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ed  a  clause  In  the  latter  part  of  section  1321, 
which  proTldea  that  "every  person  or  appren- 
tice BO  employed  shall  be  deemed  a  separate 
offense,"  so  that,  where  the  petition  alleges 
that  eight  men,  servants  and  employes  of  ap- 
pellee, did  work  and  labor  under  the  direction 
of  appellee  on  the  Christian  Sabbath,  If  en- 
titled to  recover  at  all,  the  commonwealth 
may  recover  ei^t  penalties  ranging  from  $2 
to  $50  each,  In  the  discretion  of  the  jury. 
She  has  one  cause  of  action  against  appellee 
for  ae  many  of  the  penalties  as  she  Is  able 
to  show  servants  or  employes  were  caused 
to  work  and  labor  on  the  Christian  Sabbath. 
The  petition  alleges  that  eight  were  so  em- 
ployed, and  the  demurrer  admits  the  correct- 
ness of  this  statement.  We  are,  therefore,  of 
opinion  that  the  trial  court  did  not  err  In  re- 
fusing to  require  the  commonwealth  to  elect 
which  one  of  said  eight  causes  she  would 
prosecute,  and,  having  a  right  to  sue  for  the 
eight  penalties  In  one  suit,  and  the  aggregate 
maximum  sum  of  said  penalties  exceeding 
$200,  we  are  of  opinion  that  this  court  has 
Jurisdiction  of  the  appeal. 

The  only  remaining  question  for  considera- 
tion 4fl :  Does  the  work  and  labor  which  the 
servants  of  appellee  are  charged  with  having 
done  fall  within  the  Inlilbltion  of  the  stat- 
ute? Prior  to  1880  the  statute  prohibited  all 
work  and  labor  upon  the  Christian  Sabbath, 
except  the  ordinary  household  offices  or  woric 
of  necessity  or  charity.  Under  the  statute  as 
it  then  was  this  court,  In  the  case  of  I*  &  N. 
B.  Co.  V.  Commonwealth,  92  Ky.  114,  17  S. 
W.  274,  held  that  the  ordinary  work  required 
for  the  maintenance  of  the  railroad  track  did 
not  fall  within  the  exceptions.  Thereafter 
the  statute  was  amended  by  adding  thereto 
these  words :  "Or  work  required  in  the  main- 
tenance or  oiwratlon  of  a  ferry,  skiff,  or 
steamboat,  or  steam  or  street  railroad."  Ap- 
pellee Insists  that  Inasmuch  as  every  railroad 
is,  by  express  statute,  required  to  keep  its 
right  of  way  clear  and  free  from  weeds, 
high  grass,  etc.,  and  to  maintain  signboards 
at  crossings  bearing  the  Inscription  "Rail- 
road Crosshigs"  in  capital  letters  the  char- 
acter of  work  which  It  Is  charged  with  hav- 
ing done  on  the  Christian  Sabbath  is  such  as 
Is  required  to  be  done  in  the  necessary  and 
proper  maintenance  of  its  right  of  way  and 
roadbed,  and  that,  this  being  true.  It  is  by 
express  provision  of  the  statute  exempt  from 
the  penalties  prescribed  In  section  1321.  To 
admit  the  correctness  of  this  contention 
would  be.  In  effect,  to  hold  that  the  Legisla- 
ture by  the  amendment  passed  in  1891  intend- 
ed to  authorize  railroad  companies  to  have 
their  servants  and  employes  labor  on  the 
Christian  Sabbath,  without  regard  to  wheth- 
er the  same  was  necessary  or  not  We  can- 
not believe  that  It  was  so  Intended ;  nor  do 
we  believe  that  a  fair  construction  of  the 
language  used  will  authorize  such  a  conclu- 
sion. That  portion  of  the  statute  which  Is 
under  consideration  in  this  case  exempts 
from   the  penalty  provided  for  by  section 


1321  all  "work  required  in  the  maintenance  of 
the  railroad."  Some  force  and  effect  mast  be 
given  to  the  word  "required."  It  means  that 
which  Is  necessary,  and,  while  it  is  true  that 
a  railroad  should  keep  Its  right  of  way  free 
from  weeds,  high  grass,  etc.,  and  keep  Its 
signboards  erected  at  the  designated  places 
and  properly  lettered,  so  that  they  may  be 
seen  by  the  public,  as  well  as  by  those  in 
charge  of  the  trains.  It  does  not  by  any  means 
follow  that  this  work  should  be  done  on  the 
Christian  Sabbath.  This  Is  a  character  of 
work  and  labor  that  can  and  should  be  done 
on  week  days.  It  was  not  contemplated  by 
the  Legislature,  In  giving  to  railroad  com- 
Ikanles  the  right  to  do  such  work  as  la  re- 
quired in  the  maintenance  of  their  roadbeds 
or  rights  of  way  on  the  Christian  Sabbath, 
without  being  subjected  to  penalties  therefor, 
that  they  would  seek  to  take  advantage  of 
this  provision  of  the  law  enacted  to  meet 
their  necessities,  and  use  It  as  a  cloak  to 
shield  them  from  all  violations  of  the  Chris- 
tian Sabbath. 

We  are  not  nnmlndfol  of  the  fact  that  the 
law  Is  most  solicitous  In  Its  regard  for  the 
safety  of  the  traveling  public,  and  that  it 
is  necessary,  to  avoid  accidents,  that  a  cer- 
tain amount  of  labor  must  be  performed  on 
the  Christian  Sabbath  by  employes  of  rail- 
roads; and  it  is  this  needed  work  or  labor 
that  the  statute  refers  to  when  it  says  that 
railroads  may  have  the  work  required  in  the 
maintenance  and  operation  of  the  railroad 
done  on  the  Christian  Sabbath  without  being 
subjected  to  a  fine  therefor.  It  may  be  fairly 
presumed  that  a  railroad  does  not  have  any 
work  done  upon  Its  right  of  way  or  roadbed 
that  Is  not  required  by  some  statute  or  need- 
ed to  insure  the  safe  passage  of  its  trains; 
and  hence  to  give  to  the  statute  the  construc- 
tion asked  for  by  appellee  would  be  to  hold 
that  railroad  companies  were  altogether  ex- 
empt from  the  operation  of  the  provisions  of 
the  statute  prohibiting  one  from  following  his 
usual  avocation  on  the  Christian  Sabbath. 
As  above  indicated,  we  are  of  opinion  that 
the  provisions  of  section  1321  are  not  subject 
to  this  construction.  The  railroad  may  have 
all  such  work  done  on  the  Christian  Sab- 
bath as  Is  required  or  necessary  to  Insure 
the  safe  passage  of  Its  trains  over  its  road- 
bed, without  being  penalized  therefor.  Be- 
yond this  It  may  not  ga 

For  the  reasons  indicated,  we  are  of  opin- 
ion that  the  i>etition  stated  a  cause  of  ac- 
tion, and  the  demurrer  should  have  been  over- 
ruled. For  this  reason,  the  case  is  reverse^, 
and  cause  remanded  for  further  proceedings 
consistent  herewith. 


ARNETT  V.  PINSON  et  aL 

(Court  of  Appeals  of  Kentndcy.     Man^   29. 
1908.) 

1.  CoNTBACTS  —  REquismss  ahd  Vauditt  — 
What  Law  GtOvbbns. 
Where  a  contract  U  made  in  one  state,  and 
by  its  terms  is  to  be  performed  in  the  same 
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state,  itt  validitr  will  be  determined  by  the  lawa 
of  that  itate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  H  2,  4B&-461.] 

2.  Bnxa  AND  Norrss— Rkqcibitu  and  Vaud- 

mr— What  Law  Qovkhns. 

Ky.  8t  1008,  i  4228.  making  certain  notes 
void,  unless  they  have  the  words  "peddler's 
note  written  across  their  face,  does  not  apply 
to  tach  notes  executed  and  delivered  in  another 
state,  and  hence,  in  an  action  in  this  state  on 
a  peddler's  note  executed  and  delivered  in  an- 
other state,  where  it  was  also  payable,  its  valid- 
ity was  to  be  determined  by  the  laws  of  that 
state. 

(Sd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  g  213.] 

8.  Samk— Rights  on  Tbansfeb— Asbiohkent 

—What  Law  Govebns. 

The  general  rule  that  the  law  of  the  state 
in  which  an  assignment  is  made  controls  as  to 
its  validity  only  applies  where  the  assignor  is  a 
party,  and  in  an  action  by  the  assignee  of  a 
note,  executed  and  payable  in  another  state, 
against  the  maker  thereof,  the  fact  that  the  note 
was  assigned  to  plaintiff  In  this  state  would  not 
make  the  laws  of  this  state  controlling  as  to  its 
validity. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig, 
vol.  7,  Bills  and  Notes,  {  213.] 

4.  EviDKNCX— FBisTJXFTion— Law   o»  Otheb 
States. 

In  the  absence  of  evidence  to  the  contrary, 
it  is  presumed  that  the  common  law  prevails  in  a 
dster  state,  and  that  it  is  the  same  where  a 
contract  is  made  and  is  to  be  performed  as  the 
common  law  of  the  -forum,  but  this  presumption 
does,  not  extend  to  the  statutes  of  other  states. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  I  101 ;  vol.  10,  Common  Law, 

5.  Bnxs  AND  NoTKS—AcnoNB— Answer— De- 
nials—Denials  OF  Reookd. 

An  order  of  this  court  entered  February  1, 
1907,  provides  that  the  affirmative  matters  in 
all  pleadings  are  traversed  of  record,  and  hence, 
where  defendants  alleged  that  the  notes  sued  on 
were  invalid,  under  the  laws  of  another  state, 
though  this  was  not  denied  in  plaintiff's  reply, 
it  stood  denied  on  the  record,  and  it  was  neces- 
sary for  defendants  to  prove  the  facts  alleged. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  7,  BiUs  and  Notes,  1 1566.] 

8.  Saice— BuBDiN  or  PBOor— Consideration. 
Where  defendants  alleged  want  of  consid- 
eration and  fraud  as  defenses,  in  an  action 
against  them  as  makers  of  a  note,  the  burden 
was  on  them  to  prove  the  defenses  alleged. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  Jg  1652-1662.] 

Appeal  from  Circuit  Court,  Lawrence 
County. 

"Not  to  be  officially  reported." 

Action  by  Elliott  Amett  against  J.  W.  Pln- 
■OD  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Reversed  and 
remanded  for  a  new  trial 

O'Neal  &  Carter,  for  appellant  Q.  W. 
Skagga  and  Sullivan  &  Stewart,  for  appel- 
lees. 

OLAT,  C  Appellant,  Elliott  Amett,  In- 
stituted this  action  against  appellees,  J.  W. 
Pinson  and  J.  J.  Wallace,  on  two  notes  of 
7107.50  each,  which  appellees  executed  and 
delivered  to  appellant  and  Robert  Dixon ; 
tbo  latter  having  sold  and  transferred  bis 
interest  In  the  notes  by  written  indorsement 


thereon  to  appellant  These  notes  were  ex- 
ecuted In  WllliamBon,  W.  Va.,  and  were  made 
payable  at  the  Bank  of  Williamson,  In  that 
state.  Api)ellees  defended  on  three  grounds: 
First,  no  consideration;  second,  that  the 
notes  were  peddler's  notes,  and  did  not  have 
written  across  their  face  the  words  "ped- 
dler's note,"  as  required  by  section  4223,  Ky. 
St  1908;  third,  fraud  and  mlsrepreeenta- 
tloa  The  trial  court  held  that  the  burden  of 
proof  was  on  appellant  The  latter  then 
went  upon  the  stand,  and  testified  that  the 
notes  sued  on  and  attached  to  the  petition 
were  the  same  signed  and  delivered  to  him 
by  appellees.  The  notes  were  then  read  In 
evidence,  together  with  the  indorsements 
thereon,  and  it  appeared  that  th^  did  not. 
have  the  words  "peddler's  note"  written  on 
their  face.  Appellant  further  testified  that 
the  notes  were  made,  signed,  and  delivered  to 
him  In  Williamson,  in  the  state  of  West  Vir- 
ginia, and  were  assigned  to  him  by  Robert 
Dixon  In  the  state  of  Kentucky;  that  be 
had  "purchased  the  state  of  West  Virginia  in 
which  to  sell  patent  window  locks";  that 
the  notes  in  question  were  executed  for  car- 
tain  portions  of  that  patent  right  territory 
In  said  state;  that  since  the  execution  of 
the  notes  appellees  had  moved  into  the  state 
of  Kentucky,  and  lived  there  when  this  suit 
was  filed.  At  the  close  of  appellant's  testi- 
mony the  trial  court  peremptorily  Instructed 
the  Jury  to  find  for  appellees.  Motion  and 
grounds  for  a  new  trial  were  then  overruled, 
and  an  appeal  granted  t»  this  court 

While  there  is  occasional  confilct  of  au- 
thority as  to  which  law  prevails  where  the 
contract  Is  made  In  one  state  and  Is  to  be 
performed  In  another,  the  authorities  are 
uniform  that  where  the  contract  is  not  only 
made  In  one  state,  but  by  Its  terms  is  to  be 
iwrformed  there,  its  validity  must  be  deter- 
mined by  the  laws  of  the  state  where  it  Is 
made  and  Is  to  be  performed.  Brown  t. 
Todd's  Adm'r,  29  S.  W.  621,  16  Ky.  Law 
Rep.  097;  Steele  t.  Curie,  4  Dana,  381; 
Johnson  v.  Bank  of  U.  S.,  2  B.  Mon.  810. 
Counsel  for  appellees  insist  that  this  case 
comes  within  the  well-known  exception  to 
the  above  rule,  to  the  effect  that  such  con- 
tracts win  not  be  enforced  In  the  courts  of 
another  state  if  contrary  to  public  morals, 
public  policy,  or  the  positive  law  of  the  lat- 
ter. Parker  v.  Moore,  115  Fed.  802,  53  C. 
C.  A,  369.  It  will  be  observed,  however, 
that  sections  4215-4223,  ECy.  St  1903,  relate 
only  to  peddlers  doing  business  in  this  state. 
Secticm  4223  applies  only  to  such  peddler's 
notes  as  are  executed  for  patent  right  terri- 
tory In  the  state  of  Kentucky.  This  section 
has  no  extraterritorial  effect.  It  does  not 
apply  to  peddler's  notes  executed  and  deliver- 
ed In  another  state.  We  therefore  conclude 
that  the  validity  of  the  notes  In  question 
must  be  determined  by  the  laws  of  West 
Virginia.  Nor  does  the  fact  that  the  assign- 
ment from  Robert  Dixon  to  appellant  wns 
made  In  the  state  of  Kentucky  in  any  way 
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affect  the  liability  of  appellees.  The  general 
rale  is  that  the  law  of  the  state  In  which  an 
assignment  Is  made  controls.  Such  defense, 
however,  wonld  be  available  only  by  the  as- 
signor. The  assignment  made  by  persons 
other  than  the  makers  of  the  note  in  this 
state  could  not  make  the  contract,  so  far  as 
they  are  concerned,  subject  to  the  laws  of 
this  state.  Hyatt  v.  Bank  of  Kentucky,  8 
Bnsh,  192. 

Counsel  for  appellees  Insist  that  the  pre- 
sumption Is  that  the  laws  of  the  state  where 
the  contract  Is  made  and  to  be  performed  are 
the  same  as  those  where  the  contract  Is 
sought  to  be  enforced.  This  presumption, 
however,  does  not  extend  to  statute  laws. 
The  presumption  Is  that  the  common  law  of 
the  state  where  the  contract  Is  made  Is  the 
same  as  that  of  the  state  where  the  contract 
is  sued  upon,  and.  In  the  absence  of  evidence 
to  the  contrary,  the  presumption  Is  tliat  the 
common  law  prevails  In  a  sister  state.  Cope 
v,  Daniel,  9  Dana,  415;  Johnson  v.  Bank  of 
U.  S.,  2  B.  Mon.  810.  In  one  paragraph  of 
appellees'  answer  they  plead  the  Invalidity 
of  the  notes  both  under  the  West  Virginia 
and  the  Kentucky  law.  They  claim  they 
were,  therefore,  entitled  to  Judgment  because 
their  allegations  In  regard  to  the  West  Vir- 
ginia law  were  not  denied.  In  this  conten- 
tion counsel  are  in  error,  for  by  an  order  en- 
tered February  1,  1907,  It  Is  provided  that 
the  afBrmative  matters  In  ail  the  pleadings 
are  traversed  of  record.  Under  this  state  of 
case  It  was  necessary,  therefore,  for  appellees 
to  prove  that  the  notes  in  question  were  In- 
valid under  the  laws  of  West  Virginia. 

Moreover,  appellees  admitted  the  execution 
of  the  notes,  and  sought  to  defeat  a  recov- 
ery thereon,  not  only  by  the  plea  that  they 
were  invalid  under  the  laws  of  West  Virginia, 
but  also  because  of  want  of  consideration 
and  fraud.  As  to  each  of  these  defenses, 
therefore,  the  burden  of  proof  was  on  appel- 
lees, and  the  court  erred  In  placing  the  bur- 
den on  the  appellant. 

For  the  reasons  Indicated,  the  Judgment  is 
reversed  and  cause  remanded  for  a  new  trial 
consistent  with  this  opinion. 


LEONORA  NAT.  BANK  v.  RAO- 
LAND'S  ADM'E. 

(Court   of  Appeals   of  Kentucky.     March  25, 
1908.) 

1.   CONTINITANCB   —   GBOUNDS   —  ABSENCE   OF 

WrrNESSEB  —  Admissions  to  Prevent  Con- 
tinuance. 

Where  the  affidavit  for  a  continuance  for 
the  absence  of  a  witness  who  made  entries  in  the 
books  of  the  party  applying  for  the  continuance 
stated  that  if  the  aaverse  party  would  consent 
the  entries  made  by  the  witness  should  be  con- 
sidered proved  as  if  proved  by  the  witness  la 
open  court  the  party  was  ready  to  go  to  trial, 
and  the  court  permitted  the  entries  made  to  be 
80  proved,  the  refusal  to  grant  a  continuance 
iras  not  .erron^us. 


2.  Witnesses  —  Coufetenct  —  Intkbest  — 
Effect  of  Tbansfeb. 

The  assignment  of  a  daim  by  a  person  in- 
competent to  testify  to  a  transacdon  except  for 
the  assignment  does  not  render  him  competent 
[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  H  425-475.] 

3.  Same. 

The  interest  stockholders  In  a  corporation 
have  in  the  recovery  of  debts  due  from  the  corpo- 
ration is  a  certain  definite  interest,  and  such  as 
disqualifies  them  from  testifying  in  belialf  of 
the  corporation  against  the  estate  of  a  deceased 
creditor  with  respect  to  transactions  with  the 
deceased. 

[Ed.  Note,— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  |  580.] 

4.  Same. 

Under  Civ.  Code  Prac.  S  606,  subsecs.  2.  7. 
providing  that  no  person  shall  testify  for  himself 
concerning  any  transaction  with  a  decedent,  and 
"the  assignment  of  a  claim  by  a  person  who  is 
incompetent  to  testify  for  liimself  sliail  not  make 
him  competent  to  testify  for  another.'-  a  stock- 
holder In  a  bank  at  the  time  of  a  transaction 
with  a  person  since  deceased  cannot,  notwith- 
standing the  subsequent  assignment  of  his  stock, 
testify  concerning  the  transaction,  in  an  action 
by  the  administrator  of  the  deceased  against  the 
bank. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  i  618.] 

5.  Banks    and    Bankino  —  Tbansaotioiis 
with  Depositors— Evidence. 

A  bank  may  establish  the  withdrawal  of  a 
deposit  by  the  checks  signed  by  the  depositor, 
which  checks  the  bank  may  retain,  or  by  the  en- 
tries in  its  boolcs  proven,  as  required  by  Civ. 
Code  Prac.  {  606,  providing  that  one  may  testify 
for  himself  as  to  the  correctness  of  original  en- 
tries made  by  him  against  persons  since  de- 
ceased, etc. 

Appeal  from  Circuit  Court,  Rowan  County. 

"To  be  officially  r^jorted." 

Action  by  Lou  A.  Ragland's  administrator 
against  the  Leonora  National  Bank.  From  a 
Judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Theobald  &  Theobald,  for  appellant  C.  W. 
Ooodpaster  and  B.  S.  Wilson,  for  appellee. 

CARROLL,  J.  On  July  1,  1005,  Mrs.  Bag- 
land  deposited  In  the  appellant  bank  the  sum 
of  $2,000.  Believing  that  she  had  In  the  bank 
In  February,  1906,  a  balance  of  $1,500  due  on 
the  deposit,  she  drew  a  check  on  the  bank 
for  this  sum,  which  the  bank  refused  to  pay 
Shortly  after  this  Mrs.  Ragland  died,  and  hei 
administrator  drew  his  check  on  the  bank  for 
the  same  amount,  which  It  also  declined  to 
pay.  Thereupon  the  administrator  brought 
this  action  against  the  bank  to  recover  from 
it  $1,500.  For  answer  the  bank,  after  admit- 
ting that  Mrs.  Ragland  on  July  1,  1905,  de- 
posited $2,000,  averred  that  she  had  checked 
all  of  It  out,  and  that  when  the  checks  were 
drawn  she  did  not  have  on  deposit  any  sum 
whatever.  On  the  trial  of  the  case  before  a 
Jury  the  bank  attempted  to  prove  that  Mrs. 
Ragland  on  July  3,  1905,  had  purchased  with 
the  $2,000  deposited  by  her  20  shares  of  stock 
in  the  bank,  of  the  par  value  of  $100  each. 
This  was  denied  by  her  administrator,  and  the 
case  turns  on  the  proposition  whether  or  not 
Mrs.  Ragland  purchased  this  stock. 
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One  of  the  groands  urged  for  reversal  Is 
the  refusal  of  the  lower  court  to  grant  a  con- 
tinuance on  account  of  the  absence  of  Lee 
WUUams,  wbo  was  a  derk  in  the  bank,  and 
by  whom  the  entries  in  the  account  of  Mrs. 
Bagland  were  made  on  the  books  of  the  bank. 
In  the  affidavit  for  continuance  the  bank  stat- 
ed that  "if  the  plalntiCT  would  consent  that 
the  entries  made  by  Williams  hi  its  books 
should  be  considered  proved  to  have  the  same 
effect  as  if  proved  by  him  In  person  In  open 
'Court  it  was  ready  to  go  to  trial."  As  the 
court  permitted  the  entries  made  by  Williams 
to  be  proven  the  same  as  If  he  had  testified 
to  them  in  person,  there  was  no  error  In  re- 
fusing to  grant  a  continuance. 

It  is  further  said  that  the  court  erred  in 
refusing  to  permit  Dr.  U  P.  V.  Williams  and 
William  Moore  to  testify  in  behalf  of  the 
bank  as  to  conversations  and  transactions 
with  Mrs.  Ragland  showing  that  she  bad  pur- 
chased on  Jul}'  3,  190K,  $2,000  worth  of  stock 
In  the  bank  with  the  $2,000  deposited  by  ber 
on  July  Ist  Both  of  these  witnesses  were 
stockholders  in  the  bank  at  the  time  the  ti-ans- 
actlons  happened  about  which  they  were  call- 
ed upon  to  testify.  Each  of  them  had  sold  or 
disposed  of  bis  stock  before  the  trial.  So  that 
the  question  is,  can  a  person  who  has  been  a 
stockholder  in  a  corporation  qualify  himself 
to  testify  as  to  transactions  with,  or  acts  done 
or  omitted  to  be  done  by,  a  deceased  person,  if 
be  has  in  good  faith  sold  his  stock  before  he 
is  offered  as  a  witness?  Section  606,  subsec. 
2,  of  the  Civ.  C!ode  Prac,  provides  in  part 
ttiat  "no  person  shall  testify  for  hlmseH  con- 
cerning any  verbal  statement  of  or  any  trans- 
action with  or  anj'  act  done  or  omitted  to  be 
done  *  •  *  by  one  who  Is  dead  when  the 
testimony  Is  offered  to  be  given,"  and  subsec- 
tion 7  of  the  same  section  reads:  "The  assign- 
ment of  a  claim  by  a  person  who  is  Incompe- 
tent to  testify  for  himself  shall  not  make  him 
competent  to  testify  for  another." 

This  court,  in  Storey  v.  First  National  Bank, 
72  S.  W.  318,  24  Ky.  Law  Hep.  1700,  and 
Kentucky  Stove  Companj'  v.  Bryan,  84  S.  W. 
637,  27  Ky.  Law  Bep.  136,  has  held  that  a 
stockholder  in  a  corporation  cannot  testify  for 
it  as  to  transactions  with,  or  acts  done  or 
omitted  to  be  done  by,  a  deceased  person.  The 
reasons'  for  this  rule  are  stated  in  the  opin- 
ions, and  it  is  unnecessary  to  repeat  them 
bere.  Conceding  the  soundness  of  this  rule, 
the  question  remains,  can  a  stockholder,  by 
disposing  of  bis  stock,  qualify  himself  as  a 
witaess,  although  he  would  not  be  competent 
If  he  retained  it?  The  solution  of  this  ques- 
tion depends  upon  whether  or  not  subsection 
7  before  mentioned  applies  to  stockholders  in 
corporations.  It  has  been  frequently  held  that 
the  assignment  of  a  claim  by  a  person  who 
would  be  Incompetent  except  for  the  asslgn- 
moit  will  not  render  him  competent  Hagins 
y.  Amett,  64  S.  W.  430,  23  Ky.  Law  Rep.  800; 
Neale's  Adm'r  v.  Neale,  36  S.  W.  526,  18  Ky. 
Law  Bep.  843;  Alexander  v.  Aiford,  80  Ky. 


105,  20  S.  W.  164;    Hurry  v.  Kline,  93  Ky. 
358,  20  S.  W.  277. 

But  It  Is  argued  for  appellant  that  this 
subsection  of  the  Code  applies  only  to  claims 
or  demands  that  a  person  himself  owns,  and 
should  not  be  extended  to  embrace  stockhold- 
ers In  corporations ;  that  a  certificate  of  stock 
is  not  a  chose  in  action  or  an  evidence  of 
debt,  but  merely  the  evidence  of  title  to  a 
certain  portion  of  propertj-  in  the  corporation; 
that  it  is  not  a  promise,  either  express  or  Im- 
plied, to  pay  anything;  and  that,  when  the 
stockholder  in  good  faith  sells  his  stock,  he 
has  no  further  Interest  in  It  This  argument 
is  plausible,  but  not  sound.  Stockholders  in 
corporations  have  an  Interest  in  the  recovery 
of  debts  and  demands  due  by  the  corporation. 
Although  the  Interest  in  not  as  direct  as  it 
would  be  in  the  case  of  a  claim  or  a  demand 
owned  by  the  indiyidual,  yet  nevertheless  it 
is  a  certain  definite  interest — ^such  an  Interest 
as  disqualifies  the  stockholder  from  testifying 
in  behalf  of  the  corporation  against  the  estate 
of  a  decedent  The  difTerence  between  the 
Interest  of  the  individual  owner  of  a  claim 
and  the  owner  of  stock  In  a  corporation  is 
merely  in  degree,  not  principle.  As  the  stock- 
holder in  a  corporation  as  well  as  the  owner  of 
a  claim  or  demand  is  disqualified  from  testify- 
ing, and  as  the  sale  or  asslgtiment  of  a  claim 
or  demand  would  not  make  the  owner  com- 
petent, we  are  unable  to  perceive  any  reason 
whj'  the  same  rule  should  not  be  applied  to  a 
shareholder.  If  the  Interest  of  each  while  he 
retains  the  claim  or  the  stock  renders  him 
incompetent,  then  neither  can  by  selling  or 
assigning  his  Interest  make  himself  competent 
The  owner  of  a  note  might  assign  it  without 
recourse,  or  take  a  bond  of  indemnity  to  pro- 
tect him,  or  In  any  other  way  be  relieved  from 
future  liability  by  reason  of  the  assignment 
or  sale,  and  yet  he  would  not  be  competent 
The  assignor  may  not  incur  any  liability  by 
reason  of  the  sale  or  assignment  but  the 
question  of  his  liability  upon  the  assignment 
does  not  enter  into  the  matter  of  his  compe- 
tency. His  competency  depends  entirely  upon 
the  question  whether  or  not  he  would  have 
been  competent  if  he  had  not  made  the  sale 
or  assignment  If  before  the  sale  or  assign- 
ment he  would  not  be  competent  he  will  not  be 
competent  thereafter.  Measured  by  this  test, 
as  tiie  shareholder  is  not  competent  to  testify 
for  the  corporation  wlille  be  continues  a  share- 
holder, neither  will  he  be  competent  after  he 
has  disposed  of  Ills  stock.  The  Code  makes 
no  exception  in  favor  of  stockholders.  The 
reasons  that  exclude  the  owner  of  an  ordinary 
claim  or  demand  apply  to  a  stockholder.  In 
each  case  Interest  disqualified  them  as  a  wit- 
ness, and  this  disquallficatirai  cannot  be  re- 
moved by  sale  or  assignment 

It  is  further  said  In  argument  for  appellant 
that  If  the  officers  of  a  bank  are  disqualified 
from  testifymg  against  a  deceased  depositor, 
the  bank,  in  a  controversy  with  the  estate  of 
a  decedent  as  to  whether  or  not  the  funds 
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depoBlted  bare  been  withdrawn,  would  be  at 
a  great  dlaadvantagej  as  when  the  represent- 
ative of  a  deceased  depositor  has  produced  a 
pass  book  issued  by  a  I>ank  containing  entries 
showing  that  deposits  had  been  made,  the 
bank  might  often  be  unable  to  proye  by  any 
person  except  its  officers  and  stockholders 
ttiat  the  deposit  had  been  withdrawn.  This 
argument  ignores  or  overlooks  the  fact  that  In 
the  (H'dlnary  and  usual  method  of  conducting 
business  a  deposit  can  only  be  withdrawn 
upon  checks  signed  by  the  depositor.  These 
checks  the  bank  has  the  right,  if  it  chooses,  to 
retain  the  custody  of,  because  thej-  are  the 
best  evidence,  and,  in  fact,  may  be  tbe  only 
positive  evidence  It  can  produce  that  the  de- 
posits have  been  withdrawn;  and  with  tbe 
checks,  signed  by  the  depositor,  the  bank 
would  have  no  difficulty  in  establishing  tbe 
withdrawal  of  the  deposit-  The  entries  in  the 
books  of  the  bank  are  also  competent  evidence 
when  proven  In  the  manner  required  by  section 
eod  of  the  Civil  Code  of  Practice,  although 
the  cbeclcs  signed  by  the  depositor  would  t>e 
better  evidence.  In  the  case  before  us  no  offer 
was  made  to  show  tliat  Mrs.  Ragland  drew 
any  check  on  tbe  bank  for  $2,000,  or  any 
other  amount,  for  the  payment  of  stock  In  tbe 
bank.  It  would  seem  that  if  she  t>ougbt  stock 
in  the  bank  It  ought  to  be  able  to  produce  a 
check  signed  by  her,  or  evidence  that  she  had 
executed  a  clieck;  but  it  has  failed  to  do  ei- 
ther. Nor  is  there  any  evidence  In  tbe  record, 
aside  from  the  incompetent  statements  that 
were  excluded,  that  Mrs.  Ragland  ever  direct- 
ed or  requested  tbe  bank  to  apply  to  the  pur- 
chase of  stock  her  deposit,  or  any  part  of  It 
Under  tbe  evidence,  the  appellee  was  enti- 
tled to  a  peremptory  instraction,  and  this, 
in  substance,  the  court  gave.  Wherefore  the 
Judgment  of  the  lower  court  la  afiBrmed. 


DAT  et  al.  v.  EARUNGTON  IRON  WORKS. 

(Court  of  Appeals   of   Kentucky.     Marcli   25, 
1908.) 

Appiai/— RaaiARD  and  Pbocexdi«gs  Bklow 

— AjaCNDMENTS. 

Where  the  court  l)elow  proceeded  on  the  er- 
roneous assumption  that  an  agreed  order  was 
coDclnsive  of  the  question  of  priority  between 
plaintiff's  attachment  and  intervener's  mortgage 
notes,  and  snch  question  of  priority  may  depend 
en  the  date  of  assignment  of  the  notes  to  inter- 
vener, which  the  intervening  petition,  thon^  as- 
signing other  reasons  for  priority,  does  not  give, 
intervener  will  be  permitted,  on  return  of  the 
case,  Jud^ent  for  it  t>eing  reversed,  to  amend 
such  petition. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  SI  4673-1683.] 

"Not  to  be  officially  reported" 

Response  to  petition  to  rehearing.  Rehear- 
ing granted,  Judgment  reversed  in  part,  and 
cause  remanded. 

For  former  opinion,  see  107  S.  W.  301, 

CLAY,  C.  It  appears  from  the  record  that 
appellee  in  its  intervening  petition  failed  to 
give  the  date  of  the  assignment  of  t^  two 


notes,  for  |12S  each,  executed  by  Kemp  and 
Easley  to  Chambers,  and  by  him  assigned  to 
appellee.  Although  the  intervening  petition 
assigns  other  reasons  why  appellee  has  a 
priority  of  dalm  against  these  notes,  snch 
priority  may  depend  upon  the  date  of  the 
assignment  of  the  notes.  Inasmuch  as  the 
lower  court  proceeded  upon  the  erroneous 
assumption  that  the  agreed  order  at  the 
September  term,  1906,  was  conclusive  of  the 
questions  Involved,  we  are  of  opinion  that, 
upon  the  return  of  this  case,  appellee  should 
be  permitted  to  amend  its  Intervening  peti- 
tion, and  set  forth  the  time  of  the  assignment 
of  the  notes  in  question.  The  court  will 
then  permit  appellants  to  file  appropriate 
pleadings,  and  will  thereafter  bear  proof  up- 
on the  questions  in  issue. 

Wherefore  a  rehearing  Is  granted,  and  so 
much  of  the  Judgment  as  adjudged  appellee 
a  priority  on  the  two  notes  of  $125  each  Is 
reversed,  and  tbe  cause  remanded  for  pro- 
ceedings consistent  herewith. 


BLACK'S  ADM'R  v.   SOUTHERN  RY.  CO. 

IN  KENTUCKY. 
(Court  of  Appeals  of  Kentucky.   March  25, 1908.) 
Masteb   and    Sebvamt— Nkouokncb— Causb 

OF  INJUBT— STTFFICIKRCT  OF  PBOOT. 

So  fkr  as  uere  was  any  proof,  a  locomotive 
liad  passed  over  a  trestle  before  it  l>ecame  dis- 
abled and  stopped.  Wlien  last  seen  liefore  be 
was  found  unconscious  under  the  trestle,  the 
fireman  was  in  the  engine.  There  was  evidence 
that  he  was  burned  about  the  nose  and  chin  by 
escaping  steam.  Held,  that  it  being  a  mere 
guess  whether  he  was  rendered  oblivions  to  his 
surroundings  by  the  burning  steam,  or  moved  out 
on  tbe  trestle  of  his  own  accord,  in  which  latter 
case  the  master  would  not  l>e  liable,  tlie  evidence 
was  insufficient  to  show  the  accident  was  direct- 
ly caused  by  the  master's  negligence. 

SEd.  Note. — For  cases  in  point  see  Cent  Dig. 
.  34,  Master  and  Servant  18  964-977.] 

Appeal  from  Circuit  Court,  Mercer  County. 

"Not  to  be  officially  reported." 

Action  by  Clarence  Blade's  administrator 
against  the  Southern  Railway  (Company'  in 
Kentucicy.  Judgment  for  defendant  Plain- 
tiff appeals.    Affirmed. 

Etaimett  Puryear,  B.  F.  Roach,  Robert 
Harding,  Green  &  Van  Winlde,  and  E.  M. 
Harding,  for  appellant  E.  H.  Oaither, 
Humphrey  &  Humphrey,  and  Preston  Darie^ 
for  appellee. 

I4UNN,  J.  Appellant  as  the  administrator 
of  Clarence  Black,  instituted  this  action 
against  appellee,  and  alleged  that  deceased 
was,  on  January  4,  1906,  in  tbe  employment 
of  appellee  as  fireman  upon  one  of  its  engines 
attached  to  one  of  its  freight  trains,  and  was 
located  thereon  at  tbe  place  fumislied  him 
by  appellee,  discharging  the  duties  required 
of  him.  It  was  also  averred  tbat  appellee 
ran  this  engine  and  train  over  Its  track  and 
on  to  a  high  trestle,  when  the  engine  and 
train  became  so  disabled  that  it  was  unable 
to  run  or  carry  itself  any  farther.  It  was 
alleged  that  this  was  due  to  tbe  gross  neg- 
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llgence  of  appellee  In  sofferlng  and  permit- 
ting thla  engine  to  be  and  become  In  an  un- 
■afe  and  defective  condition,  and  gross  neg- 
ligence In  not  having  the  engine  supplied  with 
water  and  reasonably  safe  appliances. 

It  was  also  alleged  that  because  of  this 
unsafe,  defective,  and  nnfit  condition  of  said 
engine  Clarence  Black  was  placed  in  a  peril- 
ons  position  in  remaining  thereon,  and  to 
avoid  the  peril  and  danger  In  remaining 
npon  the  engine  in  Its  then  condition,  and  In 
an  efTort  to  avoid  his  position  of  peril  and 
danger  and  to  go  from  the  engine,  he  fell 
from  the  train  and  trestle  to  the  rocks  be- 
low, and  was  killed. 

Appellant  first  introduced  as  a  witness  Mrs. 
Black,  who  testified  to  the  age  of  deceased, 
bis  earning  capacity,  his  strength,  and  good 
health.  Apiwllant  next  Introduced  the  con- 
ductor of  the  train,  R.  M.  Muldoon,  whose 
testimony  was  somewhat  evasive,  and  not 
dear  as  to  the  cause  of  Black's  death.  In 
substance^  he  stated  that  he  started  from 
LoulSTllle,  In  the  night,  to  run  an  engine  and 
27  freight  cars  east  on  appellee's  road ;  that 
Welch  was  the  engineer  and  Black  the  fire- 
man on  the  engine;  that  when  he  reached 
Jeftersontown,  about  19  miles  from  the  city 
of  Louisville,  the  train  stopped  on  a  trestle 
about  15  or  20  feet  in  height;  that  he  was 
in  (be  caboose  at  the  time,  but  left  it  and 
walked  up  to  the  engine  to  ascertain  the 
cause  of  stopping,  and  found  that  the  bolts 
In  the  crown  sheet  had  blown  out,  that  the 
water  was  leaking,  and  that  the  steam  was 
escaping;  that  he  asked  the  engineer  the 
cause,  and  he  reported  that  he  believed  the 
"engine  was  going  dead  on  htm."  He  found 
the  engineer  on  the  ground,  and  Black  was 
standing  In  the  cab  of  the  engine  nearest  to 
the  aide  where  he  and  Welch  were.  He  stat- 
ed that  he  went  to  the  station  about  00  feet 
away  to  rei>ort  tlie  condition  of  the  engine; 
that  the  engineer  followed  him  in  a  few 
minutes,  and  they  both  reported;  tliat  on 
tlie  way  back  to  the  engine  the  engineer  in- 
formed him  that  Black  had  fallen  from  the 
trestle,  but  did  not  state  how  or  the  cause 
of  it.  He  went  down  under  the  trestle  and 
found  Black  unconscious,  and  he  died  the 
next  day  without  regaining  consciousness. 
The  conductor  stated  that  when  the  engine 
stopped  it  had  passed  beyond  the  trestle,  and 
there  was  no  reason  why  Black  could  not 
have  stepped  to  the  ground.  He  stated  that 
as  he  i>assed  the  engine  going  to  the  station 
Black  was  standing  pertectlj  still  on  the  deck 
of  the  engine ;  that  he  did  not  hear  him  say 
anything.  He  was  asked  if  he  did  not,  on 
the  day  before,  at  a  place  named  In  the  ques- 
tion, state  to  Mrs.  Black,  the  widow  of  de- 
ceased, that  the  engine  was  stopped  upon  the 
trestle,  and  be  answered  that  he  did  not. 
MnL  Bla<^  was  then  recalled  and  testified 
that  the  witness  Muldoon  did  make  that 
statement  to  her.  The  court  then  admonish- 
ed the  jury  that  they  should  not  consider 
this  last  statement  of  Mrs.  Black  as  substan- 


tive testimony,  but  they  could  only  consider 
it  as  going  to  the  credit  of  the  witness 
Muldoon.  Mrs.  Black  also  testified  that  when 
she  reached  her  husband  on  the  day  after  he 
received  his  injuries  she  found  that  his  nose 
and  under  his  chin  had  been  burned  and 
blistered.  This,  In  substance,  was  all  the 
testimony  introduced. 

The  court,  on  motion  of  appellee,  gave  to 
the  Jury  a  peremptory  instruction  to  find  on 
Its  behalf.  The  law  required  appellee  to  fur- 
nish Black  a  reasonably  safe  place  in  which 
to  work,  and  reasonably  safe  tools  and  ap- 
pliances with  which  to  perform  his  duties, 
but  it  did  not  do  this,  and  If  the  injuries  he 
received,  which  caused 'his  death,  were  the 
proximate"  result  of  thla  failure,  then  the 
court  erred  In  giving  the  peremptory  instruc- 
tion referred  to. 

The  burden  of  proof  was  upon  appellant  to 
show  the  negligence,  and  that  tlie  injuries 
were  received  directly  by  reason  thereof. 
It  was  shown  that  Black  fell  from  a  trestle. 
It  is  not  explained  by  the  testimony  why  he 
left  the  engine  and  went  back  to  that  point 
Appellant's  theory  is  that  the  engine  was 
upon  the  trestle,  and  Black,  in  attempting  to 
escape  the  hot  steam,  Jumped  off  of  the  en- 
gine and  fell  from  the  trestle,  It  being  nit^t. 
Appellant  failed  to  sustain  this  proposition 
by  the  proof.  As  stated,  the  only  witness 
introduced  who  knew  where  the  engine  stop- 
ped stated  that  it  had  crossed  the  trestle. 
The  evidence  is  sUent  npon  the  question  as 
to  how  he  fell  or  what  caused  him  to  fall. 
It  would  be  a  mere  guess  to  say  wbetlier  or 
not  he  was  rendered  oblivious  to  his  sur- 
roundings by  the  burning  steam,  or  wlietber 
he  moved  out  upon  the  trestle  of  his  own  ac- 
cord. If  the  latter,  appellant  would  not  be 
responsible  for  bis  injuries  and  death ;  if  the 
former,  it  would  be.  This  court  has  repeat- 
edly decided  that  when  the  proof  shows  that 
an  Injury  might  have  been  received  In  either 
of  two  ways,  for  one  of  which  the  master 
would  be  responsible,  and  for  the  other  not, 
and  the  Inference  that  the  Injury  resulted 
from  one  cause  is  no  stronger  than  it  re- 
sulted from  the  other,  plaintiff  has  failed  to 
make  out  a  case. 

For  these  reasons  the  Judgment  of  tlie 
lower  court  is  affirmed. 


LOUISVILLE  A  N.  R.  CO.  T.  CULLBN. 

(Court  of  Appeals  of  Kentucky.    Feb.  27. 1908.) 

DlCISDS— CONSTBUCTION— Amouht  Cohtkted. 
_  H.,  the  owner  of  land,  conveyed  a  portion  to 
liTby  deed,  the  calls  of  which  as  to  a  railroad 
were:  "North  a  certain  distance  to  a  stake  in 
the  margin  of  the  railway  cut,  thence  parallel 
with  said  railroad  cut  northwardly,"  etc.  The 
cut  was  about  80  feet  from  the  railroad  track 
and  also  extended  along  another  portion  of  the 
land  conveyed  one  year  afterward  to  A.  by  a 
deed  which  called:  "Beginning  at  a  stake,  cor- 
ner to  L.,  in  the  [division!  line  between  H.  and  J., 
extending  thence  with  said  line  N.  1  34°  W. 
5S'/ioo  chains  to  a  stake  in  the  avenne  between 
H.  and  W.,  thence  N.  84  15°  E.  4''»/ioo  chains 
to  a  stake  corner  to  said  avenne  &  the  said  road. 
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thence  parallel  with  the  railroad  S.  19  23°  E. 
380  feet  to  a  stake  another  corner  of  L.,  thence 
with  her  line  S.  81  W.  B'i/ioo  chains  to  the 
-beginning  containing  2ss/ioo  acres,  reserving 
thereout  an  ave  thirty  feet  wide  along  the  line 
between  H.  and  J."  Held,  that  as  the  comers 
of  the  L.  tract  were  manifestly  in  the  margin 
of  the  cut,  and  as  H.  in  making  the  second  deed 
could  not  be  presumed  to  have  forgotten  the  lo- 
cation of  such  corners,  the  A.  tract  cornered 
with  the  L.  tract  30  feet  from  the  railroad  track 
and  ran  parallel  therewith,  and  the  owner's 
claim  that  it  ran  within  15  feet  of  the  track 
was  unfounded. 

Appeal  from  Circuit  Conrt,  Kenton  Coun- 
ty, Common  Law  and  Equity  Division. 

"Not  to  be  officially  reported." 

Action  by  W.  B.  CuUen  against  the  Lonis- 
▼ille  &  Nashville  Railroad  Company.  From 
a  Judgment  for  plalntilf,  defendant  appeals. 
Reversed. 

S.  D.  Rouse,  R.  S.  Holmes,  and  Benjamin 
D.  Warfleld,  for  appellant  F.  J.  Hanlon  and 
W.  D.  Cochran,  for  appellee. 

HOBSON,  J.  W.  B.  Cullen  owns  some  lots 
in  the  city  of  Latonia,  Ky.,  which  front  on 
Huntington  avenue,  and  run  back  to  the  right 
of  way  of  the  Louisville  &  Nashville  Railroad 
Company.  This  controversy  has  arisen  be- 
tween him  and  the  railroad  company  as  to 
the  location  of  the  dividing  line  between  his 
lots  and  the  right  of  way,  he  claiming  that 
the  dividing  line  is  about  15  feet  from  the 
center  of  the  railroad  track,  and  the  railroad 
company  claiming  that  it  is  about  30  feet 
from  the  center  of  the  railroad  track.  The 
railroad  was  built  there  many  years  ago,  but 
the  railroad  company  introduced  no  title  pa- 
pers on  the  trial.  The  deeds  under  which  the 
plaintiff  claims  called  to  run  to  the  railroad 
and  the  railway  company  insists  that  these 
deeds  only  included  the  land  up  to  the  line 
claimed  by  it  So  far  as  they  are  material, 
the  facts  are  as  follows:  On  August  26, 1856, 
George  Hodge  and  wife,  who  then  owned  a 
large  part  of  land,  made  to  Katherine  P. 
Louderback  a  deed  to  about  seven  acres.  The 
calls  of  the  Louderback  deed  along  the  rail- 
road are  as  follows :  "Thence  N.  81°  E.  9.04 
'Chains  to  a  stake  in  the  margin  of  the  railway 
cut;  thence  parallel  with  said  railroad  cut 
northwardly  to  a  stake  9  chains."  On  July 
8,  1857,  or  about  a  year  after  this  deed  was 
made,  George  Hodge  and  wife  conveyed  to 
Wm.  Hodge  a  tract  lying  north  of  the  Louder- 
back tract,  which  is  thus  described  in  the 
deed:  "Also,  that  other  tract  in  the  said  sub- 
division beginning  at  a  stake  comer  to  Lou- 
derback in  the  [division]  line  between  Hodge 
and  Jones,  extending  thence  with  said  line'N. 
1  34°  W.  6.39  chains  to  a  stake  in  the  avenue 
between  Hodge  and  Williamson,  thence  N.  84 
15°  E.  4.69  chains  to  a  stake  comer  to  said  av- 
enue &  the  said  road,  thence  parallel  with  the 
railroad  S.  19  25°  E.  380  feet  to  a  stake  anoth- 
er comer  of  Louderback,  thence  with  her  line 
S.  81°  W.  6.24  chains  to  the  beginning  con- 
taining 2.88  acres,  reserving  thereout  an  ave 
thirty  feet  wide  along  the  line  between  Hodge 


and  Jones,  the  above  described  gronnd  t>eing 
known  on  Hodge's  Piatt  as  lots  1,  4  and  5." 

The  cut  that  is  referred  to  in  the  Louder- 
back deed  is  the  cut-in  which  the  railroad  is 
built.  It  extends  not  only  along  the  Louder- 
back property,  but  along  that  conveyed  to 
Wm.  Hodge.  The  cut  varies  in  depth.  The 
top  of  tlie  cut  is  about  30  feet  from  the  rail- 
road. There  is  no  dispute  about  the  Louder- 
back property.  That  deed  calls  to  run  to  the 
margin  of  the  railway  cut,  and  thence  with 
the  cut  The  comers  of  the  Louderback  tract 
are  therefore  manifestly  on  top  of  the  bank 
at  the  margin  of  the  cut  But  the  Hodge 
deed  calls  to  run  with  the  Louderback  line 
and  calls  for  both  of  the  Louderback  corners, 
the  one  on  the  railroad,  and  the  one  at  the 
other  end  of  the  line.  It  therefore  comers  on 
the  margin  of  the  cut,  for  it  cannot  be  pre- 
sumed that  Hodge,  when  he  made  the  second 
deed  in  1857,  did  not  know  where  he  had  lo- 
cated the  comers  less  than  a  year  before. 
We  therefore  conclude  that,  when  the  Hodge 
deed  calls  to  run  parallel  with  the  railroad  to 
a  stake,  another  corner  of  Louderback,  as  the 
Louderback  comer  is  30  feet  from  the  rail- 
road, the  line  mnning  from  this  comer  par- 
allel with  the  railroad  must  run  30  feet  from 
the  railroad,  or  the  same  distance  from  it  as 
the  Louderback  comer.  When  these  deedi 
were  made,  the  railroad  was  there,  the  cut 
was  there,  Hodge  was  selling  off  bis  land  in 
parcels.  It  is  not  to  be  presumed,  in  the  ab- 
sence of  some  showing  to  the  contrary,  that 
the  railroad  right  of  way  was  of  greater  width 
at  the  liouderback  lot  than  at  the  Wm.  Hod^ 
lot.  We  therefore  conclude  that,  under  the 
deeds,  the  court  should  have  instructed  the 
Jury  peremptorily  to  And  for  the  defendant. 

Judgment  reversed,  and .  cause  remanded 
for  further  proceedings  consistent  herewith. 


LOUISVILLE  &  N.  B.  00, 
LISTON  et  al. 


T.  ETL- 


(Court    of   Appeals    of    Kentucky.     March   8, 
1908.) 

1.  BOUNDABIES— DESCBIPTION    IW    DEED — OON- 

STBUCTiON— Bounding  on  Railboad. 

A  deed  of  a  parcel  of  land  by  H.  to  Ia  call- 
ed for  a  certain  stake,  thence  N.  81°  B.  9.(M 
chains  to  a  stake  on  the  margin  of  the  railway 
cut;  thence  parallel  with  said  railroad  cut 
northwardly.  A  subsequent  deed  by  H.  of  an 
adjoining  tract  through  which  plaintiff  claimed, 
called  for  a  stake,  a  corner  in  L.'s  deed,  "thence 
with  the  line  N.  84°  8'  E.  9.04  chains  to  a 
stake  on  the  margin  of  the  railroad,  another  of 
two  comers,  thence  parallel  with  the  railroad," 
etc.  The  stake  at  the  margin  of  the  railway 
cut  mentioned  in  the  L.  deed  was  80  feet  from 
the  center  of  the  railroad  track.  Held,  that  the 
boundary  of  plaintiff's  tract  with  respect  to  the 
railroad  commenced  at  the  L.  stake,  at  the  mar- 
gin of  the  railroad  cut  and  followed  a  line 
parallel  with  the  railroad  track  and  30  feet 
therefrom. 

[Ejd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Boundaries,  S  134.] 

2.  Save— Calls  ano  Coubses  Contbolung 
cottbses  and  distances. 

Evidence  showing  that,  according  to  the  de- 
scription  by    metes   and    bounds    in    the    deed 
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throngh  which  plaintiff  claimed  and  the  deeds  to 
other  land  adjoining,  plaintiff's  lines,  if  run  by 
courses  and  distances  as  given,  would  extend  to 
the  railroad  at  one  side  and  17%  feet  from  the 
railroad  at  the  other  side,  would  not  establish  a 
coarse  parallel  with  the  railroad,  and  is  insuf- 
ficient to  overcome  the  effect  of  the  undisputed 
evidence  as  to  the  location  of  the  call  of  the 
L.  corner  at  the  margin  of  the  railroad  cut,  and 
the  course  parallel  with  the  railroad. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Boundaries,  H  12,  1&] 

3.  Railboads  —  Acquisition  or  Right  of 
Way— Advebsb  Possession- Extents-Cuts 
AND  Fills. 

Where  there  is  a  cut  or  a  fill  on  a  railroad 
line,  and  the  railroad  has  been  in  use  and  opera- 
tion  a  sufficient  length  of  time  to  invest  the  com- 
pany with  possessory  title,  its  possession  extends 
to  the  base  of  the  fill  and  to  the  top  of  the  cut ; 
for  the  very  fact  that  cuts  and  fills  are  made  and 
are  necessary  for  the  railroad's  use  places  the 
company  in  the  occupancy  and  possession  of  all 
of  the  land  covered  oy  the  fill  and  included  in 
the  cut  trom  the  time  they  are  made. 

[BJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Advene  Possession,  }  540.] 

4.  BOUNDABIES— DeSCBIPTIOH    IN   DEED— CON- 

sTaucTioN  —  Bounding   on    "Margin   of 

Ratlroad." 

A  deed  calling  for  "the  margin  of  the  rail- 
road" at  a  point  where  there  is  a  cut  means  the 
top  of  the  cut,  and  not  the  base  or  a  point  mid- 
way up  it;  and  the  margin  of  a  railroad  where 
there  is  a  cut  or  a  fill  is  the  top  of  the  cut  or 
the  base  of  the  fill. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Boundaries,  {  134.] 

Nunn  and  Lassing,  JJ.,  dissenting. 

Appeal  from  Oircait  Conrt,  Kenton  Connty. 

"Not  to  be  officially  reported." 

Action  by  J.  L.  Elllston,  trustee,  and  others, 

against  the  Louisville  &  Nashville  Railroad 

Company.    From  a  Judgment  for  plaintiffs, 

defendant  appeals.    Reversed  and  remanded. 

S.  D.  Rouse,  R.  S.  Holmes,  and  Benjamin 
D.  Warfleld,  for  appellant  F.  J.  Hanlon, 
for  appellees. 

CARROLL,  J.  This  controversy  Involves 
the  question  of  title  to  a  strip  of  ground  15 
feet  wide  and  537  feet  long,  extending  from 
Taylor  avenue  northward,  immediately  on 
the  west  side  of  the  tract  of  appellant  com- 
pany. The  company,  although  It  does  not 
exhibit  or  rely  upon  a  paper  title,  contends' 
that  It  la  the  owner  and  entitled  to  the  use 
and  possession  as  a  part  of  its  right  of  way 
of  30  feet  from  the  center  of  Its  track.  The 
appellees  contend  that  the  right  of  way  only 
extends  15  feet  from  the  center  of  Its  track. 
Claiming  that  the  company  was  encroaching 
for  this  distance  upon  lands  owned  by  them, 
the  appellees  brought  this  action  to  recover 
the  ground.  A  trial  before  a  Jury  resulted  In 
a  verdict  and  Judgment  In  their  ftivor. 

No  question  Is  made  as  to  the  sufficiency 
of  the  paper  title  relied  on  by  appellees ;  the 
only  issne  being  whether  or  not  their  paper 
title  embraces  the  15  feet  of  land  In  dispute. 
The  Kentucky  Central  Railroad,  the  prede- 
cessor of  ai^Uant,  was  constructed  In  1852 
or  1853.  In  1KS6  George  B.  Hodge,  who 
owned  the  tract  of  land  containing  some  eight 


acres  now  owned  by  appellees,  as  well  as  an- 
other tract  containing  something  over  six 
acres  Immediately  north  of-  It  and  also  abut- 
ting on  the  railroad  property,  conveyed  to 
Catherine  Louderbach  the  last-mentioned 
tract  described  as  follows;  "Beginning  at  a 
stake  In  the  eastern  line  of  the  avenue  laid 
out  between  the  lands  of  Jane  N.  Jones  and 
Keturah  M.  Hodge,  said  avenue  being  30 
feet  wide  extending  from  said  division  line 
eastwardly,  said  stake  being  5.59  chains  from 
the  avenue  laid  out  between  the  lands  of 
Geo.  Williamson  and  the  Banklick  tract; 
thence  S.  1°  34'  E.  9  chains  parallel  with  the 
division  line  between  the  lands  of  Jones  and 
Hodge  to  a  stake;  thence  N.  81"  E.  9.04 
chains  to  a  stake  on  the  margin  of  the  rail- 
way cut;  thence  parallel  with  said  railroad 
cut  northwardly  to  a  stake  9  chains ;  thence 
S.  81°  W.  8.24  chains  to  the  place  of  begin- 
ning, and  being  lots  Nos.  2  and  3  as  there 
designated  on  the  plat  made  out  by  Hodge  of 
said  land,  containing  six  and  eight  hundred 
and  fifteen  thousandths  (6.815)  acres  of  land, 
more  or  less."  It  will  be  observed  that  this 
land  runs  "to  a  stake  on  the  margin  of  the 
railway  cut;  thence  parallel  with  said  rail- 
road cut  northwardly  to  a  stake."  The  mar- 
gin of  the  raUroad  cut  is  30  feet  from  the  cen- 
ter of  the  track.  In  1857  Hodge  conveyed  to 
William  Hodge  the  tract  of  land  now  owned 
by  appellees.  The  description  in  this  deed  is 
as  follows:  "Beglimlng  at  a  stake,  comer  to 
George  B.  Hodge  in  James  Taylor's  line  1.35 
chains  from  the  center  of  the  Taylor  Mill 
Road,  extending  thence  N.  1  36  (8)  eight 
chains  to  a  stake  comer  to  Mrs.  Lauderbach ; 
thence  with  the  line  N.  84°  8'  E.  9.04  chains 
to  a  stake  on  the  margin  of  the  railroad  an- 
other of  two  corners,  thence  parallel  with  the 
railroad,  19°  26'  E.  8.04  chains  to  a  stake,  the 
dividing  line  between  Taylor  and  Hodge, 
thence  with  his  line  8.  81°  W.  11.52  chains  to 
the  place  of  beginning,  containing  eight  acres, 
reserving  thereout  an  avenue  thirty  feet  wide 
along  the  dividing  line  between  Hodge  and 
Taylor  and  also  an  avenue  thirty  feet  wide 
along  the  dividing  line  between  Hodge  and 
Jones."  This  deed  calls  for  a  comer  In  the 
Louderbach  deed,  "thence  with  the  line  N. 
84°  E.  9.04  chains  to  a  stake  on  the  margin 
of  the  railroad,"  another  of  two  corners, 
"thence  parallel  with  the  railroad."  The  two 
comers  In  the  Louderbach  deed  called  for 
are  the  comers  Immediately  north  of  the 
land  owned  by  appellees.  I'he  cut  mentioned 
In  the  Louderbach  deed  extends  along  a  por- 
tion of  the  land  owned  by  appellees  that  ad- 
joins the  Louderbach  land;  and  the  deed 
to  Hodge  calls  for  the  Louderbach  comer  on 
the  margin  of  the  cut. 

The  opinion  of  the  court  in  Louisville  & 
Nashville  Railroad  Company  v.  W.  B.  Oullen 
(handed  down  Febmary  27,  1908)  108  S.  W. 
857,  Is  virtually  conclusive  of  the  question  here 
presented.  The  lot  of  land  Immediately  north 
of  the  Louderbach  land  Is  owned  by  Cullen, 
and  the  tract  immediately  south  of  It  is  owned 
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by  appelleeB.  Tliese  three  lots  were  formerly 
owned  by  George  Hodge.  It  l8  conceded  that 
the  line  of  the  Louderbach  land  1b  30  feet 
from  the  obiter  of  the  railroad;  bnt  in  the 
Gnllen  Case,  as  In  the  case  at  bar,  It  was  con- 
tended that  the  land  conreyed  by  George 
Hodge  to  WllUam  Hodge  In  1857  extended 
to  within  fifteen  feet  of  the  center  of  the 
railroad.  It  will  thus  be  seen  that  the  same 
question  was  Involved  In  the  Cullen  Case 
as  Is  presented  In  this  one,  and  the  conrt 
said:  "The  cut  that  is  referred  to  in  the 
Louderbach  deed  Is  the  cut  in  which  the 
railroad  is  bnUt  It  extends  not  only  along 
the  Louderbach  profterty,  but  along  that  con- 
veyed to  Wm.  Hodge.  The  cut  varies  in 
depth.  The  top  of  the  cut  Is  about  80  feet 
from  the  railroad.  There  is  no  dispute  about 
the  Louderbach  property.  That  deed  calls 
to  run  to  the  ma^n  of  the  railway  cut  and 
thence  with  the  cut.  The  comers  of  the 
Louderbach  tract  are  therefore  manifestly  on 
top  of  the  bank  at  the  margin  of  the  cut 
But  the  Hodge  deed  calls  to  run  with  the 
Louderbach  line  and  calls  for  both  of  the 
Louderbach  comers,  the  one  on  the  railroad 
and  the  one  at  the  other  end  of  the  line.  It 
therefore  comers  on  the  margin  of  the  cut, 
for  It  cannot  be  presmned  that  Hodge,  when 
he  made  the  second  deed  in  1857,  did  not 
know  where  he  had  located  the  corners  less 
than  a  year  before.  We  therefore  conclude 
that,  when  the  Hodge  deed  calls  to  run 
parallel  with  the  railroad  to  a  stake,  another 
comer  of  Louderbach,  as  the  Louderbach  cor- 
ner Is  80  feet  from  the  railroad,  the  line  run- 
ning from  this  comer  parallel  with  the  rail- 
road must  ran  80  feet  Irom  the  railroad, 
or  the  same  distance'  from  It  as  the  Louder- 
bach comer.  When  these  deeds  were  made, 
the  railroad  was  there;  the  cat  was  there; 
Hodge  was  selling  off  his  laud  in  parcels. 
It  is  not  to  be  presumed,  in  the  absence 
of  some  showing  to  the  contrary,  that  the 
rafUroad  right  of  way  was  of  greater  width 
at  the  Louderbach  lot  than  at  the  Wm. 
Hodge  lot  We  therefore  conclude  that  under 
the  deeds  the  court  should  have  instructed 
the  Jury  peremptorily  to  find  for  the  defend- 
ant" The  deed  made  by  George  Hodge 
to  William  Hodge,  under  which  appellees 
claim,  calls  for  the  comer  of  the  Louderbach 
deed  on  the  margin  of  the  cut,  thence  parallel 
with  the  railroad.  So  that.  If  the  Hodge  line 
at  the  Louderbach  corner  was  30  feet  from 
the  railroad,  it  must  be  the  same  distance 
all  the  way  because  it  runs  from  that  comer 
parallel  with  the  railroad.  As  the  Louder- 
bach comer  is  conceded  to  be  30  feet  from 
the  center  of  the  track,  it  necessarily  follows 
that  the  line  of  the  deed  to  Hodge  Is  also 
30  feet  from  the  tra<^.  Appellees  rely  with 
apparent  confidence  upon  the  evidence  of  the 
surv^ors  introduced  in  their  behalf,  and  by 
whom  they  attempted  to  show  that  the  cours- 


es and  distances  In  the  Hodge  deed  under 
which  they  claim  would  run  to  within  15 
feet  of  the  center  of  the  trad^  but  their 
testimony  is  not  satisfactory  or  harmonious. 
Th^  testified  that,  according  to  the  descrip- 
tion in  the  Hodge  deed  and  other  deeds,  the 
southern  boundary  line  of  appellee's  property. 
If  mn  by  metes  and  bounds  as  given  in  the 
deeds,  would  extend  to  the  railroad,  while 
the  north  boundary  would  run  17%  feet 
from  the  railroad.  Hoioe  the  line  alon^ 
the  raUroad  would  not  be  parallel  with  It 
Mr.  Weaver,  one  of  the  engineers  Introduced 
by  appellees,  in  response  to  the  question  as 
to  what  he  understood  by  "the  margin  of  the 
railroad,"  said:  "I  confess  that  I  have  not 
the  ability  or  knowledge  to  say  whether  the 
margin  of  the  railroad  would  mean  the  top 
of  the  cut  or  the  bottom  of  the  cut  If  It 
said  'to  the  margin  of  the  cut'  I  would  go 
to  the  cut;  if  it  said  'to  the  margin  of  the 
railroad,'  I  would  go  to  the  bottom  of  the 
cut" 

Another  fact  entitled  to  great  weight  is 
this:  Along  the  line  in  controversy  the  rail- 
road rans  a  considerable  distance  through  a 
cut  varying  in  height  At  other  places 
there  seems  to  be  a  fill  or  embankment 
Where  there  Is  a  cut  or  a  fill,  and  the  railroad 
has  been  in  use  and  operation,  a  sufficient 
length  of  time  to  Invest  the  company  with 
a  possessory  title,  its  possession  certainly  ex- 
tends to  the  base  of  the  fill  and  to  the  top 
of  the  cut  The  very  fact  tbat  the  cuts 
and  fills  are  made,  and  are  necessary  for 
the  use  of  the  railroad,  places  the  railroad 
company  in  the  occupancy  and  possession  of 
all  the  land  covered  by  the  fiU  and  Included 
in  the  cut  from  the  time  they  are  made.  So 
that  aside  from  the  Louderbach  deed,  a 
deed  to  William  Hodge  calling  for  "the  mar- 
gin of  the  railroad"  means  the  top  of  the  cut, 
and  not  the  base  of  It  or  a  point  midway 
up  it  The  margin  of  the  railroad  where 
there  is  a  cut  or  a  fill  is  manifestly  the  top 
Of  the  cut  or  the  base  of  the  fill.  Where  the 
margin  of  the  raillroad  would  be  if  the  ground 
was  level.  It  Is  not  necessary  here  to  deter- 
mine, as  no  part  of  level  ground  might  neces- 
sarily be  taken  or  occupied  by  the  raUroad 
except  the  strip  of  ground  covered  by  the 
ties  and  ballast  and  the  ditches  on  either 
side  of  it  But  all  of  the  ground  covered  by 
a  fill  and  all  of  the  ground  excavated  for  a 
cut  is  necessarily  occupied  by  and  in  the 
possession  of  thb  railroad. 

Uiton  the  conclusion  of  platntitTs  evidence, 
the  trial  court  should  have  peremptorily  in- 
structed the  jury  to  find  for  the  defendant 

The  Judgment  Is  reversed  and  cause  re- 
manded for  further  proceedings  consistait 
herewith. 

MUNN  and  LASSINO,  JJ.,  dl—entInK 
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BRUMMOTT  t.  COMMONWEALTH. 


(Coart  of  AppMilB  of  Kentucky. 

i9oa) 


March  19^ 


1.  CaximxAL  I1A.W— Btidbnce— Declakatioks 

OF    CO-CONSPIBATOBS  —  PBIXIlIinABT     EVI- 
DENCE. 

In  a  ]>ro8ecution  for  conspiracy  to  commit 
inarder,  evidence  that  defendant  told  witnesses 
that,  if  be  bad  tbem  with  him  as  he  already  had 
an  alleged  co-conapirator  with  him,  they  would 
do  the  Killing,  was  sufficient  prima  facie  proof 
of  a  conspira<^  to  permit  the  introduction  of  ad- 
missions of  the  co-conspiiator  against  the  de- 
fendant 

[Hid.  Mote. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {{  1012-1016.] 

2.  SaMK  —  ElVIDENCE  —  COIIFETENOT  —  Colf- 
VEB8ATI0NB  WITH   WiFE. 

Two  persons  were  jointly  indicted  for  hom- 
icide consummated  as  a  result  of  a  conspiracy. 
Defendants  were  separately  tried.  On  the  trial 
evidence  of  a  conversation  had  with  the  wife  of 
the  defendant  on  trial  tending  to  show  the  guilt 
of  defendant  and  that  there  was  a  conspiracy 
was  admitted.  At  this  conversation  the  defend- 
ant on  trial  was  absent,  and  his  codefendant 
was  present,  but  took  no  part  in  the  conversa- 
tion. Held  that,  since,  under  Code,  g  606,  the 
wife  could  not  testify  for  or  against  her  hus- 
band, the  admission  of  the  evidence  was  error: 
its  effect  being  to  make  the  wife  an  unwilling 
witness  against  her  hustnnd,  and  giving  her  no 
right  to  deny  that  the  conversation  was  had. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Lew,  SI  9S9,  950,  969.] 

3.  Save— AffkaI/— Review— Pbejudiciai.  Es- 

BOR. 

The  admission  of  the  evidence  was  prejudi- 
cial error,  where  the  facts  showed  that  the  code- 
fendant was  a  member  of  defendant's  family, 
and  was  charged  with  the  actual  killing,  and 
that  the  trouble  arose  over  some  insult  to  the 
wife. 

Appeal  from  Circuit  Court,  Wayne  County. 
"Not  to  be  officially  reported." 
A]  Brummett  was  convicted  of  murder,  and 
appeals.    Reversed  and  remanded  for  another 

trial. 

J.  Bertram,  T.  A.  Wallace,  and  Edwin  P. 
Morrow,  for  appellant  James  Breathitt,  Atty. 
Gen.,  T.  B.  McGregor,  Asst  Atty.  Geb.,  Har- 
rison &  Harrison,  and  Charles  H.  Morris,  for 
the  Commonwealth. 

LA8SIN0,  J.  Appellant,  Marshall  Hall, 
and  others  were  Jointly  Indicted  for  the  mur- 
der of  Levia  Woolrldge.  A  detailed  state- 
ment of  the  evidence  concerning  this  homi- 
cide may  be  found  in  the  records  of  the  two 
appeals  of  Hall  v.  Commonwealth  before  this 
court  In  98  S.  W.  904,  29  Ky.  Law  R^.  485, 
and  101  S.  W.  376.  31  Ky.  Law  Rep.  64.  On 
the  first  appeal  in  the  case  of  Hall  v.  Common- 
wealth the  judgment  of  conviction  was  re- 
versed because  certain  statements  of  appel- 
lant not  made  in  Hall's  presence,  were  ad- 
mitted In  evidence  against  Hall,  when  there 
had  not  been  any  testimony  Introduced  which 
showed  or  tended  to  show  the  existence  of  a 
conspiracy.  Upon  the  return  of  the  case  for 
trial  the  commonwealth  introduced  a  wit- 
ness, Burch,  whose  testimony  made  out  a 
prima  facie  case  of  conspiracy,  and,  this  hav- 
ing been  done,  the  testimony  of  appellant. 


offered  on  the  first  trial,  was  again  offered  In 
evidence.  The  second  trial  resulted  in  Hall's 
conviction,  and  upon  appeal  to  this  court  the 
Judgment  of  the  lower  court  was  affirmed. 
When  the  case  of  the  commonwealth  against 
appellant  was  called  for  trial  the  witness 
Burch  had  left  the  state,  and  his  testimony 
was  not  procured,  and  it  is  insisted  for  appel- 
lant that  the  statements  of  the  witness  Hall, 
which  were  not  made  in  the  presence  of  ap- 
pellant, should  not  have  been  permitted  to  go 
to  the  Jury  as  evidence  against  him,  in  the 
absence  of-  a  showing  on  the  part  of  the  com- 
monwealth that  there  was  a  conspiracy.  The 
commonwealth  Introduced  two  witnesses  who 
testified  to  conversations  which  they  had 
with  appellant,  and  it  is  insisted  that  these 
conversations  show  conclusively  that  appel- 
lant had  conspired  with  Hall  to  kill  Wool- 
rldge. The  declarations  and  statements 
which  appellant  is  credited  with  having  made 
are  as  follows:  The  witness  Henry  Miller 
testified  that  some  time  in  the  spring  of  the 
year  before  Woolrldge  was  killed  "appellant 
said  to  me  if  he  could  get  such  men  as  me 
and  Owen  Adklns  in  with  him  to  keep  the 
dogs  off  that  they  would  uncap  Woolrldge's 
head  some  time  when  he  came  over  the  hill 
ranting  around;  that  he  already  had  Hall 
with  him."  Owen  Adkins  testified  that  in 
January  of  the  year  tliat  Woolrldge  was 
killed  he  heard  some  shots  fired  down  at  ap- 
pellant's house,  and  some  time  after  the 
shooting,  when  appellant  and  others  were  go- 
ing to  town  with  a  load  of  lumber,  he  had 
a  conversation  with  appellant,  in  which  ap- 
pellant said  to  him :  "If  he  had  such  men  as 
me  and  Henry  Miller — that  he  already  had 
Hall — in  with"  him,  who  was  not  afraid  of 
bell,  that  some  time  when  Woolrldge  came 
ranting  around  on  the  ridge  we  would  uncap 
bis  head  and  leave  him  for  his  friends  to 
carry  home."  Hall  was  not  present  at  ei- 
ther of  these  conversations,  and  for  that 
reason  It  is  urged  that  this  testimony  does 
not  tend  to  show  a  conspiracy,  because  only 
one  of  the  men  was  present.  This  is  undoubt- 
edly true.  If  the  testimony  were  offered 
against  Hail.  Hall  was  certainly  not  bound 
by  any  statement  made  by  appellant  in  bis 
absence,  unless  a  conspiracy  was  first  prov- 
en; but  this  evidence  was  offered  for  the 
purpose  of  showing  that  appellant  had  said, 
in  substance,  that  he  and  Hall  had  conspired 
together  for  the  purpose  of  killing  Woolrldge. 
This  is  not  a  new  question ;  for  In  the  case 
of  Allen  V.  Commonwealth,  82  S.  W.  589,  26 
Ky.  Law  Rep.  807,  where  four  brothers  had 
been  jointly  indicted  for  the  assassination  of 
Dulaney  Peters  from  ambush,  a  witness  was 
introduced  on  the  trial  of  two  of  these  broth- 
ers, who  testified  to  statements  made  by  them 
to  him  which  tended  to  show  that  they  had 
conspired  with  the  others  to  kill  Peters.  Up- 
on review  here  it  was  held  that  this  was  com- 
petent evidence  against  the  brothers  who 
made  the  statements  to  the  witness,  but  not 
against  the  other  brothers.    That  case  is  decl- 
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slv€  of  the  question  under  consideration.  We 
are  of  opinion  that  this  eTldence  as  against 
appellant  made  ont  a  prima  facie  case  of  con- 
spiracy between  appellant  and  Hall  to  kill 
Woolrldge,  and  hence  the  declarations  made 
by  Hall,  in  the  absence  of  appellant,  were 
properly  admitted  to  the  Juiy  as  evidence 
against  appetlant 

Counsel  for  appellant  also  complains  that 
the  court  erred  in  permitting  the  witness 
Bob  Sullivan  to  detail  a  conversation  which 
he  had  with  appellant's  wife  some  time  be- 
fore. The  conversation  complained  of  is  as 
follows:  "I  was  at  appellant's  house  one  day 
some  time  before  the  killing  of  Woolrldge, 
and  appellant's  wife  said  to  me  that  her  hus- 
band might  get  me  a  Job  in  the  SteubenvUle 
oil  field  running  a  gas  engine  or  something 
of  the  kind,  and  for  me  to  go  down  and  find 
ont  when  Woolrldge  was  going  to  Monticello 
again,  as  he  was  hauling  watermelons  there, 
and  ttiat  I  could  ride  that  far  with  him  on 
the  wagon  as  I  went  to  the  oil  field,  and  she 
said  for  me  to  come  by  and  spend  the  night 
with  her  before  I  went,  as  she  wanted  to  send 
a  letter  by  me  to  her  husband  in  the  oil  field. 
Hall  was  present  at  this  conversation,  but 
cook  no  part  in  it  further  than  to  say  tliat 
he  would  show  me  the  way  to  the  oil  field." 
Appellant  was  not  at  home  at  the  time. 
Clearly  tills  testimony  detailing  the  convei^ 
sation  with  and  statements  of  the  wife  was 
incompetent;  but  It  is  Insisted  for  the  com- 
monwealth tliat  this  was  not  prejudtctal' to 
him,  nor  an  error  for  which  the  case  should 
be  reversed.  Section  606  of  the  Civil  Code 
of  Practice  expressly  provides  that  neither 
the  husband  nor  the  wife  shall  testify  for  or 
against  the  other  except  In  certain  designated 
cases,  and  this  is  not  one  of  the  exceptions. 
To  permit  the  witness  to  detaU  a  conversa- 
tion with  her  Is,  in  effect,  making  her  an  un- 
willing witness  against  her  husband,  with- 
out giving  her  the  right  to  say  whether  or  not 
she  made  the  statements  attributed  to  her. 
We  cannot  say  that  this  testimony  was  not 
prejudicial ;  for,  when  considered  in  the  light 
of  the  facts  and  circumstances  as  developed 
by  the  testimony  in  this  case,  it  undoubtedly 
weighed  heavily  against  appellant  in  the 
minds  of  the  Jury.  When  it  is  remembered 
that  appellant  was  charged  with  having  con- 
spired with  Ball  and  others  to  kill  Wool- 
rldge because  of  some  real  or  fancied  in- 
sult or  indignity  which  Woolrldge  had  offer- 
ed appellant's  wife,  it  ia  easy  to  see  how  the 
minds  of  the  Jury  might  be  influenced  by 
these  statements  attributed  to  her;  for,  if 
this  conversation  was  believed,  it  showed  that 
she  was  taking  notice  of  the  movements  of 
Woolrldge,  and  was  arranging  for  this  wit- 
ness to  notify  her  when  Woolrldge  was 
next  going  to  town  with  a  load  of  water- 
melons, and  when  she  received  this  notice  she 
was  preparing  to  send  a  letter  or  note  to  her 
husband  by  this  witness.  Hall  was  present 
and  beard  all  these  arrangements.  It  later 
developed,  in  tiie  testimony,  that  Woolrldge 


was  assassinated  when  returning  from  town, 
where  he  had  been  to  dispose  of  a  load  of 
watermelons,  and  thus  the  testimony  of  the 
alleged  conversation  of  the  wife  is  made 
to  dovetail  In  with  and  connect  the  state- 
ments which  the  husband  Is  alleged  to  have 
made  some  time  before  the  killing  as  to  how 
Woolrldge  could  be  killed,  with  the  actual 
manner  in  which  he  was  killed,  and  in  this 
way  this  alleged  conversation  might  be,  and 
no  doubt  was,  made  an  Important  link  In  the 
chain  which  the  commonwealth  was  forging 
to  show  appellant's  gpllt,  although  when  thfr 
deed  was  actually  done  he  was  some  15  or 
ao  miles  away.  When  considered  in  this 
light,  It  will  readily  be  seen  that  the  admis- 
sion of  this  testimony  was  an  error  which 
might  result  in  total  miscarriage  of  Justice. 
No  such  conversation  may  have  taken  place. 
The  witness,  actuated  by  improper  motives, 
may  have  manufactured  the  conversation 
out  of  the  whole  cloth,  and  yet  appellant 
would  be  helpless,  for,  his  wife  not  being  per- 
mitted to  testify,  he  would  have  no  way  of 
refuting  it.  In  this  way  a  conviction  could 
be  secured  by  perjured  or  trumped  up  tes- 
timony, sum>osed  to  come  from  the  llpe  at 
bis  wife,  carrying  with  It  all  the  force, 
effect,  and  conviction  which  such  statements, 
if  true,  would  and  should  carry.  It  was  be- 
cause of  the  wife  that  the  trouble  between 
appellant  and  Woolrldge  originated.  It 
would  be  but  natural  to  presume  that  she 
took  an  active  Interest  in  the  plans  of  her 
husband,  if  he  had  any,  by  which  he  proposed 
to  avenge  the  wrong  done  her,  or  the  insult 
offered  her.  Interwoven  throughout  the  tes- 
timony in  this  case  is  the  one  Idea  that  it  was 
to  satisfy  a  feeling  of  hatred  against  the  de- 
ceased, growing  out  of  some  Insult  offered  the 
family  or  wife  of  appellant,  that  caused  Hall 
and  appellant  to  enter  Into  the  foul  conspir- 
acy to  kill  him.  Hall  was  a  member  of  ap- 
pellant's family,  and  had  been  for  some 
time  prior  thereto.  He  was  charged  with 
having  actually  committed  the  murder,  and 
it  win  not  do  to  say  that  statements  which 
purport  to  come  from  the  lips  of  appellant's 
wife,  which  even  tend  to  show  the  existence 
of  a  conspiracy,  would  fall  lightly  or  without 
weight  upon  the  ears  of  the  Jury.  It  will  not 
do  to  speculate  as  to  what  effect  this  testi- 
mony had.  It  is  true  an  awful  crime  lias 
been  committed.  A  man  has  been  foully  as- 
sassinated, and  the  ends  of  Justice  will  be 
satisfied  only  when  the  guilty  one  or  ones 
have  been  punished  therefor.  Appellant  may 
or  may  not  be  guilty.  He  might  have  been  con- 
victed without  the  introduction  of  the  evi- 
dence complained  of,  but  this  is  not  for  as  to 
say.  Our  province  is  to  see  that  he  has  a 
fair  trial,  conducted  according  to  the  forms 
of  law,  and  that  upon  his  trial  only  legal  and 
competent  evidence  is  produced  against  him. 
Because  of  the  Introduction  of  this  incom- 
petent testimony,  the  Judgment  is  reversed 
and  remanded  for  another  trial  consistent 
with  this  opinion. 
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WELCH  T.  COMMONWEAI/TH. 

(Conrt   of  Appeals   of   Kentucky.     March  28, 
1908.) 

1.  Wimi88K8  —  Pbivileob  OF  Witnesses  — 
Fbiviteoe  or  Accused. 

Whei«  accused  testifies  as  a  witness,  he 
stands  aa  any  other  witness ;  and  since  a  witness 
cannot  be  required  to  give  evidence  aeainst  him- 
self, or  to  testify  to  facts  showing  his  commission 
of  a  public  offense,  accused  cannot  be  required  to 
disclose  the  commission  of  public  offenses  other 
than  that  for  which  he  is  on  trial. 

\JM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  60,   Witnesses,  {S  1042-1046.] 

2.  SaMB— IKPEACRVENT. 

Glv.  Code  Prac.  S  697,  providing  that  a 
wibiess  may  be  impeached  by  contradictory  evi- 
dence, by  evidence  that  his  reputation  for  truth 
renders  him  unworthy  of  belief,  but  not  by  evi- 
dence of  particular  wrongful  acts,  etc..  pre- 
scribes the  manner  in  which  a  witness  may  be 
discredited. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
voL  60,  Witnesses,  g§  1125-1128.] 

S.  Homicide— Assault  with  Intent  to  Kiu. 

—Motive— Evidence — Adjcissibii-itt. 

On  a  trial  for  shootine  one  with  intent  to 
UU,  the  motive  with  which  the  shooting  was 
done  is  a  material  element. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  H  112,  113,  320-331.] 

4.  Cbiminai,     Law— Motive— Evidence— Ad- 
ins8iBn:,rnr. 

To  show  motive  material  to  the  offense 
charged  facts  ma^  be  proved,  though  they  in- 
volve the  commission  of  another  offense. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §|  830-832.] 

5.  Witnesses— Privilege  of  Accused. 

On  a  trial  for  crime,  the  proof  of  the  com- 
mission of  other  offenses  to  show  motive  must 
be  made  by  others  than  accused,  and  he  cannot 
be  required,  over  his  protest,  to  do  so  on  bis 
cross-examination. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  60,  Witnesses,  H  1043-1046.] 

Appeal  from  Circuit  Court,  Madison  County. 
"Not  to  be  officially  reported." 
S.  B.  Welcfti  was  convicted  of  crime,  and  he 
appeals.    Reversed  and  remanded. 

A.  R.  Burnam  9c  Son  and  J.  Tevls  Cobb, 
for  appellant  James  Breathitt,  Atty.  Gen., 
N.  B.  Hays,  Cbas.  H.  Morris,  Thos.  B.  Mc- 
Qr^^or,  and  R.  H.  Crooke,  for  the  Common- 
wealth. 

HOBSON,  J.  S.  E.  Welch  was  Indicted  on 
the  charge  of  shooting  P.  D.  McBride  ma- 
liciously and  with  Intent  to  kill  him.  He 
was  found  guilty  of  shooting  in  sudden  heat 
and  passion.  His  punishment  was  fixed  at 
a  fine  of  $600  and  imprisonment  In  the  coun- 
ty Jail  for  one  year.  His  motion  for  a  new 
trial  was  overruled,  and  he  appeals. 

On  the  trial  of  the  case  the  defendant  was 
sworn  as  a  witness  In  his  own  behalf  and  tes- 
tified to  facts  showing  that  the  shooting  was 
done  in  his  necessary  self-defense.  On  cross- 
examination  he  was  asked  If  he  had  bad  im- 
proper relations  with  Mrs.  Fish,  at  whose 
house  the  shooting  occurred,  and  if  these  re- 
lations did  not  continue  down  to  the  time  of 
the  shooting.  To  these  questions  he  object- 
ed on  the  ground,  among  other  things,  that 


he  could  not  be  compelled  to  incriminate  him- 
self. The  court  overruled  his  objections,  and 
he  In  effect  answered  the  questions  in  the 
affirmative  when  required  by  the  court  to 
answer  them.  To  this  he  excepted.  The  mat- 
ter was  gone  Into  at  great  length  and  with 
minuteness.  This  testimony  was  made  the 
theme  of  the  closing  argument  for  the  prose- 
cution, and  so  emphasized  that  the  real 
charge  against  the  defendant  presented  to  the 
jnry  by  the  argument  was  this  offense,  as 
well  as  the  one  for  whlcb  he  was  Indicted. 
It  is  provided  in  section  11-  of  the  Constitu- 
tion of  the  state,  defining  the  rights  of  the 
accused  in  criminal  prosecutions,  among  oth- 
er things,  as  follows:  "He  cannot  be  com- 
pelled to  give  evidence  against  himself." 
When  the  accused  in  a  criminal  case  takes 
the  stand  as  a  witness  In  his  own  behalf, 
he  stands  as  any  other  witness ;  but  he  has 
all  the  rights  of  any  other  witness.  He  can- 
nbt  be  required  to  disclose  public  offenses 
committed  by  him  other  than  that  for  which 
he  is  on  trial.  A  witness  cannot  be  required 
to  give  evidence  against  himself,  or  to  testi- 
fy to  facts  showing  he  has  committed  a  pub- 
lic offense;  fo«r,  if  he  were  required  to  an- 
swer questions  relating  to  such  a  matter, 
his  testimony  could  be  used  against  blm  on 
the  trial  of  a  prosecution  for  the  offense  so 
disclosed.  The  manner  in  which  a  witness 
may  be  discredited  is  provided  by  law,  and 
among  other  things  It  Is  provided  that  he 
may  not  be  impeached  "by  evidence  of  par- 
ticular wrongful  acts,"  except  that  it  may 
be  shown  that  he  has  been  convicted  of  fel- 
ony.   Civ.  Code  Prac.  {  597. 

The  motive  with  which  the  shooting  was 
done  was  a  material  element  of  the  offense, 
and  to  show  motive  facts  may  be  proved, 
though  they  Involve  the  commission  of  anoth- 
er offense.  4  Elliott  on  Evidence,  §  2720 ;  1 
Wlgmore  on  Evidence,  {  304;  1  Jones  on 
Evidence,  i  144;  O'Brien  v.  Commonwealth, 
89  Ky.  362,  12  S.  W.  471 ;  115  Ky.  608,  74 
S.  W.  666.  But  proof  of  such  facts  here  must 
be  made  by  other  witnesses  when  they  estab- 
lish the  commission  of  another  offense.  The 
defendant  cannot  be  required  over  bis  pro- 
test to  hear  witness  against  himself  and  thus 
subject  himself  to  another  prosecution.  On 
the  whole  record  we  are  satisfied  the  sub- 
stantial rights  of  the  defendant  were  prej- 
udiced on  the  trial  and  that  a  new  trial 
should  be  granted. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


ILLINOIS  CENT.  R.  CO.  v.  TYSON'S 
ADM'X. 

(Conrt   of  Appeals   of  Kentucky.     March  20, 
1908.) 

1.  RAII.BOADS   —  iNJUBIES     TO     PEBSONS    ON 

Tback— Tbxspabsers. 

One  Inducing  a  railroad  employ^  to  use  a 
tricycle  on  the  track  to  take  him  to  a  station, 
notwithstanding  the  orders  of  the  railroad  fur- 
nishing the  tricycle  to  the  employ^  for  use  by 
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him  when  necessary  prohibited  it,  ia  a  trespasa- 
«r,  and  the  railroad  owes  him  no  duty  except 
to  avoid  injuring  him  after  the  discovery  of  his 
peril,  by  exercising  ordinary  care  in  the  use  of 
the  instrumentalities  which  the  engineer  in 
charge  of  the  train  has. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  K  1238,  1239.] 

2.  Sauk— NxoLiQENCE— Evidence. 

In  an  action  for  the  death  of  a  trespasser 
stmck  by  a  train,  evidence  held  insufficient  to 
show  the  failure  of  the  railroad  to  exercise  ordi- 
nary care  after  discovering  decedent's  ptril  es- 
sential to  a  recovery. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  ff  1366-1863.] 

Appeal  from  Circuit  Court,  Muhlenberg 
County. 

"Not  to  be  officially  reported." 

Action  by  Joseph  Tyson's  admlnlatratrlx 
against  the  Illinois  Central  Railroad  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals     Reversed  and   remanded. 

Browder  &  Browder,  R.  Y.  Thomas,  Jr., 
Trabue,  Doolan  &  Coz,  and  J.  M.  Dickinson, 
for  appellant  B.  F.  Procter,  G.  H.  Herd- 
man,  Greene  &  Van  Wlnlcle,  Belcher  &  Sparks, 
and  J.  Luther  Henon,  for  appellee. 

HOBSON,  J.  Lucerne  Is  a  station  a  few 
miles  south  of  Greenville.  A.  P.  Cook  was 
station  agent  at  Lucerne,  and  had  been  fur- 
nished by  the  railroad  company  with  a  tri- 
cycle, so  that  he  could  go  into  Greenville  on 
it  when  necessary.  On  March  15, 1905,  about 
2  o'clock  in  the  afternoon,  Ed.  Calvert  and 
J<An  Tyson,  two  miners,  were  at  Lucerne, 
and  decided  to  go  to  Greenville.  They  asked 
Cook  to  put  his  tricycle  on  the  track  and 
take  them  there.  He  objected  to  doing  so, 
as  it  was  against  orders  and  dangerous.  They 
insisted  on  his  going.  Finally  he  got  out  the 
tricycle,  and  they  put  a  plank  across  it  so 
that  all  three  of  the  men  could  sit  on  It;  it 
being  Intended  only  to  carry  one  man.  They 
then  started  out  from  Lucerne  on  the  tricycle 
for  Greenville  practically  on  the  time  of  the 
fast  passenger  train  from  New  Orleans  to 
Cincinnati;  Cook  being  on  one  end  of  the 
plank,  Calvert  on  the  other,  and  Tyson  in 
the  middle.  It  was  about  three  miles  to 
Greenville.  When  they  had  gone  about  one- 
half  mile,  they  came  to  where  the  railroad 
track  made  a  sharp  curve.  As  they  entered 
upon  this  curve,  they  passed  a  man  stand- 
ing on  the  side  of  the  track  at  a  crossing. 
After  they  had  passed  him,  he  looked  south- 
ward, and  saw  the  smoke  of  the  approach- 
ing train.  He  thereupon  called  to  them,  but 
could  not  make  them  hear  him.  In  a  few 
seconds  the  train,  which  was  practically  on 
time,  dashed  around  the  curve  running  at  a 
rate  of  50  miles  an  hour.  Cook  rolled  off 
the  tricycle  on  one  side,  Calvert  rolled  off  on 
the  other  side,  and  Just  as  they  did  this  the 
train  bit  the  tricycle,  and  killed  Tyson.  This 
suit  was  brought  to  recover  for  his  death; 
it  being  charged  that  the  mm  in  charge  of 
the  engine  saw  the  danger  of  the  persons 
on  the  tricycle,  and,  after  seeing  it,  failed  to 


use  ordinary  care  for  their  safety.  The  case 
was  submitted  to  a  jury  who  found  for  the 
plaintiff  ta  the  sum  of  $5,000,  and  the  rail- 
road company  appeals. 

There  was  proof  introduced  on  the  trial 
by  the  plaintiff  to  the  effect  that  a  man  sit- 
ting in  the  cab  of  an  engine  could  see  the 
persons  on  the  tricycle  1,200  feet  or  more 
before  he  reached  them,  and  that  this  train 
could  have  been  stopped  in  from  100  to  200 
yards.  It  was  a  heavy  train,  drawn  by  a 
heavy  engine  with  a  sleeper  and  chair  car 
attached.  The  track  was  practically  level. 
There  was  no  proof  Introduced  by  the  plain- 
tiff to  show  that  the  engineer  did,  in  fact, 
see  the  persons  on  the  tricycle  in  time  to 
have  stopped  the  train.  In  fact,  the  evidence 
for  the  plaintiff  would  tend  to  show  that  he 
did  not  see  them  until  he  was  very  close  to 
them.  At  the  conclusion  of  the  plalntifTs 
evidence,  the  defendant  moved  the  court  to 
instruct  the  Jury  peremptorily  to  find  for  It. 
It  is  Insisted  for  appellee  that  the  court 
properly  refused  this  motion,  because  the  al- 
legation of  her  petition  stood  admitted  that 
the  engineer  saw  the  tricycle  and  her  bus- 
band  on  it  as  soon  as  he  could  have  seen  it 
owing  to  the  bank  and  the  curve  that  ob- 
structed his  view,  and  that  the  proof  showed 
that  be  could  have  seen  him  for  1,200  feet 
at  least  The  answer,  after  an  affirmative 
statement  as  to  how  the  accident  occurred, 
continues  In  these  words:  "Dclfendant  says 
that  neither  the  engineer  nor  the  fireman, 
who  were  the  only  persons  on  said  locomo- 
tive, saw,  or  by  the  exercise  of  ordinary  care 
could  have  seen,  plalntifTs  intestate  or  said 
tricycle  or  said  Calvert  or  said  Cook  In  time 
to  have  stopped  said  train  by  the  exercise  of 
any  skill  or  by  the  use  of  any  appliance  at 
their  command,  and  it  further  says  that 
everything  was  done  that  could  have  been 
done  by  the  engineer  in  charge  of  said  train 
to  prevent  said  Injury.  •  ♦  ♦  Defendant 
further  says  that  as  soon  as  the  danger  or 
peril  In  which  plaintiffs  Intestate  and  his 
companions  were  situated  was  discovered  or 
as  soon  as  It  could  have  been  discovered 
by  the  engineer  in  charge  of  said  locomotive 
by  the  exercise  of  any  degree  of  care,  said 
engineer  did  all  that  human  agency  could  do 
under  the  circumstances  to  stop  said  train 
and  prevent  said  disaster." 

These  affirmative  allegations  of  the  answer 
were  controverted  by  the  reply,  and  made  an 
Issue  upon  the  question  whether  the  train 
could  have  been  stopped  by  ordinary  care  aft- 
er the  Intestate's  peril  was  discovered.  This 
was  the  material  Issue  in  the  case.  At  what 
point  the  engineer  saw  the  deceased  was  a 
matter  of  evidence.  The  issuable  fact  In 
the  case  was  whether  he  used  ordinary  care 
to  avoid  injury  to  the  deceased  after  per- 
ceiving his  danger;  for  manifestly  the  de- 
ceased was  a  trespasser,  and  the  company 
owed  him  no  duty  exc^t  to  avoid  injuring 
him.  If  this  could  be  done  by  ordinary  care 
after  his  peril  was  discovered.     The  proof 
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offered  hj  Oit  plaintiff  utterly  failed  to  show 
that  the  peril  of  the  deceased  was  discover- 
ed In  time  (or  the  injury  to  him  to  hare 
been  averted  by  the  exercise  of  ordinary 
care,  and  the  coort  shonld  have  instmcted 
the  jury  peremptorily  to  find  for  the  de- 
fendant at  the  conclusion  of  the  plaintlfTs 
evidence.  The  evidence  for  the  defendant 
did  not  strengthen  the  plalntifTs  evidence 
in  any  respect  On  the  contrary,  it  showed 
that  the  train  ran  1,200  feet  after  striking 
the  deceased,  and  that  the  brakes  were  ap- 
plied when  the  train  was  about  300  feet  from 
him,  80  that  the  train  ran  about  1,500  feet 
after  the  brakes  were  applied  before  it  was 
stopped.  There  is  nothing  in  the  record  to 
Indicate  that  anything  was  left  undone  that 
could  have  been  done  to  stop  the  train  soon- 
er. The  actual  fact  is  that  the  train  was  not 
stopped  In  less  than  1,500  feet.  We  regard 
the  fact  as  of  far  more  weight  than  the 
opinion  of  a  witness  that  it  could  have  been 
■topped  in  300  feet  The  trespasser  could 
only  demand  ordinary  care  in  the  use  of  the 
instrumentalities  which  the  engineer  bad. 
He  could  not  complain  that  the  instrument- 
alitlee  were  defective,  for  he  took  the  risk 
when  be  went  on  the  track,  and  our  ex- 
perience ia  from  the  many  cases  we  have  had 
before  us  that  the  theory  of  witnesses  as  to 
the  distance  within  which  a  train  may  be 
stopped  is  often  far  short  of  the  actual  dis- 
tance In  which  the  train  Is  stopped.  The 
facta  of  this  case  are  not  essentially  differ- 
ent from  the  case  of  Louisville  R.  R.  Co.  v. 
Jolly,  90  S.  W.  077,  28  Ky.  Law  Hep.  989; 
Dilas  V.  O.  &0.  By.  Co.,  71  S.  W.  492,  24  Ky. 
Law  Rep.  1347;  Eastern  Ky.  R.  R.  Co.  v. 
Powell,  38  S.  W.  629,  17  Ky.  Law  Rep.  1051. 
If  we  take  only  the  evidence  for  the  plain- 
tiff or  only  the  evidence  for  the  defetidant 
or  both  together,  in  any  view  of  the  case,  the 
court  should  instruct  the  jury  perempt(Hrlly 
to  find  for  the  defendant 

Judgment  reversed,   and  cause  remanded 
(or  farther  proceedings  consistent  herewith. 


JONES'  ADM'B  v.  LOUISTILLE  ft  N.  B.  00. 

{Court   of   Appeals   of   Kentucky.      March   20, 
1908.) 

1.  Mabteb  AMD  Skbvant— Injuries  to  Sbbv- 
AHT— iRffTKncnoNa— Car*  bt  Servant. 

la  an  action  for  the  death  of  a  ftervant,  an 
instraction  that  deceased  was  required  only  to 
avoid  bis  injury  after  he  discovered  bis  danger, 
if  he  did  disieover  it,  was  as  favorable  to  plain- 
tiff as  if  it  had  told  the  jury  that  deceased  was 
only  required  to  exercise  ordinary  care,  taking 
into  consideration  his  age  and  experience. 

2.  Appzai,  —  Review  —  Verdict  —  Pbepon- 
deranoe  or  Evidence. 

A  case  cannot  be  reversed  becaase  a  mere 
preponderance  of  the  evidence  is  opposed  to  th« 
veraict,  but  only  where  the  verdict  is  flagrantly 
against  the  weight  of  the  evidence. 

SEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  3,  Appeal  and  Error,  H  3038-3943.] 

8.  New  Trial — Surprise— Affidavits. 

In  an  action  against  a  railroad  company  for 
the  death  of  a  servant  while  engaged  m  oiling 
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cars,  defendant,  to  show  that  deceased  was  not, 
at  the  time,  so  engaged.  Introduced  the  keeper 
of  a  restaurant  mtuated  near  the  yards,  who 
stated  that  deceased  had  entered  his  restaurant 
10  or  15  minutes  before  he  was  killed  to  obtain 
a  lunch,  and  also  introduced  two  of  its  inspec- 
tors, who  testified  that  15  or  20  minutes  befor* 
the  accident  they  were  inspecting  cars  on  an- 
other track,  and  deceased  and  the  other  oiler 
followed  them  and  oiled  the  journals  of  the  car. 
On  motion  for  new  trial  plaintiff  filed  the  affida- 
vit of  a  boarding-house  keeper  stating  that  de- 
ceased ate  supper  at  her  place,  and  that  she  fixed 
up  bis  midnight  lunch,  as  tending  to  contradict 
the  evidence  that  he  went  to  a  restaurant.  He 
also  filed  affidavits  of  himself  and  counsel  that 
he  was  surprised  at  the  statements  of  the  two 
Inspectors  who  had  informed  counsel  before-  trial 
that  they  did  not  see  deceased  that  night,  and 
that  they  were  not  working  In  that  yard  but  in 
another  switchyard,  and  that  he  had  been  In- 
formed by  a  person  named  that  the  other  oiler, 
who  was  absent,  would  state  that  he  was  not  In 
the  yards  the  night  deceased  was  killed,  and,  if 
given  an  opportunity,  plaintiff  would  show  that 
the  two  inspectors  named  were  not  in  the  yards 
that  night  He  did  not  file  the  affidavit  of  any 
person  who  would  say  that  the  inspectors  were 
not  in  the  yard,  as  testified  by  them,  nor  did 
plaintiff  ask  for  a  continuance  on  the  ground  of 
surprise  at  the  testimony  of  the  Inspectors. 
Held,  that  the  court  properly  refused  a  new 
trial. 

4.  Same— Failure  to  Ask  Continuance. 

Where  evidence  is  introduced  which  surpris- 
es a  party,  he  shonld  move  for  a  continuance 
of  the  trial,  and  not  wait  until  after  verdict 
against  him,  and  then  apply  for  a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  87,  New  Trial,  {{  195-19a] 

5.  Same— Affidavitb  or  Jurors. 

On  motion  for  new  trial,  an  affidavit  of  a 
juror  that  another  juror  imposed  upon  the  jury 
by  presenting  a  map  which  infiuenced  them  in 
arriving  at  their  verdict  is  not  admissible. 

[Ed.  Note.— For  cases  In  ooint,  see  Cent  Dig. 
vol.  37.  New  Trial,  H  290-297.] 

Appeal  from  Circuit  Court,  Knox  County. 

"Not  to  be  officially  reported." 

Action  by  William  Jones,  administrator, 
against  the  Louisville  &  Nashville  Railroad 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

William  R.  Black  and  J.  M.  Rot>i8on,  for 
appellant  Benjamin  D.  Warfield  and  J.  W. 
Alcorn,  for  appellee. 

NUNN,  J.  Appellant's  intestate  lost  his 
life  in  the  switchyards  of  appellee  in  Corbin, 
Ky.,  and  he  brought  this  action  to  recover 
damages,  alleging  that  bis  intestate  was  kill- 
ed by  the  negligence  of  appellee's  servants  In 
the  movement  of  its  train  and  the  placing  oi^ 
its  cars  In  the  switchyards.  The  jury  return- 
ed a  verdict  In  behalf  of  appellee.  Appellant 
seeks  a  reversal,  first,  because,  as  alleged,  the 
court  failed  to  properly  Instruct  the  Jury; 
second,  upon  the  ground  of  newly  discovered 
evidence. 

The  testimony  showed  that  appellant's  In- 
testate was  something  over  16  years  of  age, 
a  farmer  boy,  and  had  never  worked  in  or 
about  a  railroad  or  its  yards  but  4  or  5  days 
previous  to  his  death ;  that  he  was  employed 
to  oil  cars  for  appellee ;  that  he  was  perform- 
ing this  labor  by  carrying  bis  bucket  of  oil 
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and  followiog  the  car  Inspector,  who  ascer- 
tained the  wheels  that  needed  oiling  and  left 
the  lid  up,  so  that  deceased  would  know  what 
wheels  needed  to  be  oiled.  He  was  working 
on  th«  night  shift  and  In  the  middle  yard  of 
appellee.  There  were  10  or  12  tracks  in  the 
yard  about  8  feet  apart,  leaving  plenty  of 
room  for  the  oiler  and  Inspector  to  work  In 
safety.  All  these  tracks  connected  with  what 
Is  known  as  the  "drill"  track,  which  made 
connection  with  the  main  track.  Tracks  3 
and  4  came  together  about  30  feet  before  en- 
tering the  drill  track.  On  the  night  that  ap- 
pellant's intestate  lost  his  life  there  had  been 
some  cars  pushed  back  on  to  track  3  and  left 
standing  very  elos^  to  where  tracks  3  and  4 
connected.  Appellant's  proof  showed  that 
Jones  was  oiling  these  cars  on  track  3  on 
the  side  next  to  track  4,  and  was  found  dead, 
between  10  and  11  o'clock,  by  the  side  of  track 
3  at  the  end  of  the  cut  of  cars  nearest  to 
where  the  connection  was  made  with  track  4. 
Shortly  before  his  death  the  switch  engine 
crew  moved  the  engine  onto  track  4,  and  one 
of  the  persons  in  charge  discovered  Jones 
oiling  the  cars  on  track  3  as  they  passed  in 
with  the  engine.  The  bars,  or  rounds,  on  the 
tender,  struck  the  side  or  end  of  the  car  on 
track  3.  They  passed  In  and  coupled  onto  a 
caboose  of  a  train  on  track  4,  backed  out  Into 
the  drill  track,  kicked  the  caboose  onto  anoth- 
er track,  and  again  entered  track  4  and  pulled 
out  7  or  8  freight  cars.  About  the  time  they 
came  out  upon  the  drill  track  with  these  cars 
they  learned  that  Jones  was  dead.  They  went 
to  him,  and  found  him  lying  near  the  wheels 
next  to  the  point  where  tracks  S  and  4  con- 
nect Some  of  the  splinters  that  had  been 
knocked  off  of  the  comer  of  the  car  by  the 
collision  with  the  tender  were  on  his  breast, 
his  hat  and  lantern  were  near  bim,  and  his 
oil  bucket  was  8  or  10  feet  south  of  bIm  to- 
ward the  drill  track.  Appellant's  contention 
is  that  by  reason  of  the  negligence  of  appel- 
lee's servants  In  placing  the  cars  on  track  3, 
and  leaving  them  so  near  its  connection  with 
track  4,  he  waa  struck  by  the  switch  engine 
and  killed  while  he  was  engaged  in  his  work 
of  oiling  cars  on  track  3.  Appellee's  proof 
tended  to  show  that  he  was  not  engaged  In 
oiling  cars  on  track  3;  that  be  had  not  been 
directed  to  oil  cars  ui>on  that  track ;  that  he 
had,  a  few  minutes  before  his  death,  been 
oiling  cars  on  track  4;  that  he  and  another 
oiler  by  the  name  of  Loyd  had  followed  their 
Inspectors,  one  on  each  side  of  track  4,  and 
finished  at  the  north  end  of  that  train.  Ap- 
pellee's contention  is  that  be  had  negligently 
attempted  to  swing  on  to  this  train  of  cars 
as  they  were  pulled  out  with  the  switch  en- 
gine, and  was  knocked  off  of  it  and  killed 
when  he  came  in  contact  with  the  cars  on 
track  3,  or  that  he  was  carelessly  and  neg- 
ligently walking  through  the  yards  and  was 
struck  by  a  moving  train  and  killed 

The  court  submitted  these  issues  to  the 
Jury  in  the  following  two  instructions: 

"Gentlemen  of  the  Jury:    (a)  If  you  shall 


believe  from  the  evidence  that  the  defendant, 
by  its  agents  and  servants,  placed  a  car  or 
cars  on  its  yard  at  Corbin,  Ky.,  upon  track 
No.  3  so  close  to  track  No.  4,  and  so  dose  to 
the  point  of  intersection  of  track  No.  3  witb 
track  No.  4,  and  In  such  a  position  on  track 
No.  3  aa  that  cars  moving  on  track  No.  4  and 
passing  the  cars  aforesaid  on  track  No.  3 
would  not  'clear,*  or  would  not  leave  sufficient 
space  for  one  to  work  beside  said  car  or  cars 
on  track  No.  3  while  oiling  the  journals  of 
said  cars  with  reasonable  safety  from  said 
moving  cars  on  track  No.  4,  as  aforesaid,  and 
that  the  plaintiff's  Intestate,  William  Jones, 
while  in  the  performance  of  his  duty  as  car 
oiler,  and  while  at  work  In  oiling  the  car  or 
cars  on  track  No.  8,  or  In  going  from  one  car 
to  another  for  the  purpose  of  prosecuting  his 
work  as  oiler,  as  aforesaid,  was  caught  be- 
tween the  moving  cars  on  track  No.  4  and  the 
car  or  cars  so  placed  as  above  set  out  on  track 
No.  3,  if  any,  and  his  head  so  crushed  as  that 
he  died  thereby,  then  the  law  Is  for  the  plain- 
tiff, and  you  should  so  find;  (b)  unless  yon 
shall  further  believe  from  the  evidence  that 
the  plaintiff's  intestate  could  have  prevented 
bis  being  caught  and  crushed '  between  the 
cars  by  the  exercise  of  ordinary  care  and 
prudence  on  bis  part  after  he  discovered  bis 
danger  therefrom,  if  be  did  discover  it. 

"(2)  Unless  you  should  believe  from  the 
evidence  aa  required  by  section  'a'  of  instruc- 
tion No.  1  above,  then  the  law  Is  for  the  de- 
fendant, and  you  should  so  find;  or,  if  you 
shall  believe  from  the  evidence  that  plain- 
tiff's intestate  carelessly  or  negligently  climb- 
ed upon  the  moving  engine  or  cars  in  de- 
fendant's yard  and  upon  the  side  thereof, 
and  while  being  carried  along  by  said  moving 
engine  or  cars  on  the  side  thereof  was  caught 
and  crushed  against  another  car,  or  fell  there- 
from and  was  hurt,  so  that  he  died,  then 
you  should  find  for  the  defendant" 

Appellant  complains  and  says  that  the  court 
erred  in  failing  to  tell  the  Jury,  in  substance, 
that  deceased  was  only  required  to  exercise 
ordinary  care,  taking  into  consideration  bis 
age  and  experience;  but  the  court's  instruc- 
tions were  as  favorable  to  bim  as  if  tliat  had 
been  incorporated  In  them.  By  the  instruc- 
tions given  by  the  court  deceased  was  re- 
quired only  to  avoid  bis  injury  after  be  dis- 
covered bis  danger,  If  be  did  discover  It. 
From  the  evidence  our  opbiion  is  the  prepon- 
derance sustained  appellant's  theory  as  to 
the  cause  of  his  intestate's  death,  but  we 
are  not  authorized  to  reverse  a  case  on  a 
mere  preponderance  of  the  evidence.  To  au- 
thorize a  reversal  upon  this  ground  the  ver- 
dict must  have  been  flagrauMy  against  the 
weight  of  the  evidence. 

Appellee,  for  the  purpose  of  showing  that 
Jones  was  not  engaged  in  oiling  cars  on  trade 
3,  Introduced  the  keeper  of  a  restaurant 
situated  near  the  south  end  of  the  yards. 
He  stated  that  be  recognized  the  boy  that 
was  killed  as  a  person  who  bad  entered  his 
restaurant  10  or  15  minutes  before  he  waa 
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killed  to  obtain  a  lunch;  and  it  also  intro- 
dnced  two  of  its  inspectors,  who  testified  that 
IS  or  20  minutes  before  Jones  was  killed  they 
were  inspecting  the  cars  on  track  4,  and 
Jones  and  the  other  oiler  (Loyd)  followed 
them  and  oiled  the  Journals  of  the  cars.  Ap- 
pellant and  his  counsel  filed  their  affidavits 
and  the  affidavit  of  a  boarding-house  keeper, 
at  which  Jones  boarded.  The  affidavit  of 
the  lady  who  kept  the  boarding  house  stnted 
that  Jones  ate  supper  at  her  place,  and  that 
she  fixed  up  his  midnight  lunch,  showing  that 
there  was  no  necessity  for  him  to  enter  this 
restaurant  for  his  lunch,  because  he  had  It 
with  him.  Appellant  and  his  counsel  stated  in 
their  affidavit  that  they  were  very  much  sur- 
prised at  the  statements  of  the  two  inspectors ; 
that  they  had  informed  counsel  for  appellant 
shortly  before  entering  the  trial  that  they  did 
not  see  deceased  on  that  night;  that  they 
were  not  working  In  that  yard,  but  in  another 
switchyard  of  appellee,  and  until  they  testified 
they  did  not  know  that  there  was  another 
oiler  In  the  yard  by  the  name  of  Loyd,  and 
they  had  learned  since  the  trial  that  Loyd 
was  in  Clay  or  Leslie  county ;  and  that  they 
had  been  informed  by  a  person,  giving  tils 
name,  that  Loyd  would  state  that  he  was  not 
in  the  yards  that  night  when  Jones  was  killed, 
and,  if  given  an  opportunity,  they  could 
show  that  the  two  Inspectors  named  were  not 
in  the  yards  that  night  They  did  not  file 
the  affidavit  of  Loyd,  for  the  reason  they  had 
no  opportunity  to  get  it  during  that  term  of 
court,  nor  the  affidavit  of  any  person  who 
would  say  that  the  Inspectors  were  not  lu 
the  yards  that  night  as  stated  by  them,  nor 
does  the  record  show  that  appellant  asked 
the  court  for  a  continuance  after  the  inspect- 
ors were  introduced  upon  the  ground  that 
they  were  surprised  at  the  testimony  of  these 
inspectors.  Under  this  state  of  facts  we  are 
of  opinion  that  the  court  did  not  err  in  re- 
fusing to  grant  appellant  a  new  trial.  Ap- 
pellant should  have,  when  this  evidence  was 
Introduced  which  surprised  him,  moved  the 
court  for  a  continuance  of  the  trial,  and 
should  not  have  taken  the  chance  of  a  ver- 
dict, or,  falling  In  that,  to  apply  for  a  new 
trial.  See  Shipp's  Adm'r  v.  Sugett's  Adm'r, 
9  B.  Mon.  5,  and  many  other  cases  not  neces- 
sary to  cite. 

Appellant  also  filed  the  affidavit  of  one  of 
the  Jurors  to  the  effect  that  another  Juror 
had  imposed  upon  the  Jury  by  presenting  a 
map  showing  the  switchyard,  which  Influenc- 
ed them  in  arriving  at  their  verdict  Appel- 
lee filed  a  counter  affidavit  of  one  of  the  Ju- 
rors upon  this  Question.  In  the  case  of  Ever- 
sole  v.  White,  etc.,  112  Ky.  193,  65  8.  W.  442, 
this  court  said:  "We  cannot  discover  any 
case  where  the  Jurors  have  consented  to  the 
verdict,  and  where  they  have  t>een  permitted 
afterwards,  by  their  affidavits,  for  the  pur- 
pose of  Impeaching  or  setting  aside  their 
verdict,  to  explain  the  train  of  reasoning, 
or  the  grounds,  either  of  law  or  fact,  assum- 
ed by  them,  inducing  that  consent.     Such  a 


practice,  If  tolerated,  would  be  extremely  dan- 
gerous. It  would  create  a  violent  temptation 
for  the  losing  party  to  tamper  with  the  Jurors, 
and  by  private  conversations  with  them  after 
the  trial  he  might,  and  fre<iueutly  would, 
impose,  both  on  the  Jurors  and  the  court,  the 
afterthoughts  of  the  Jurors  for  their  opiuioas 
in  the  jury  room." 

Finding  no  error  prejudicial  to  appellant, 
the  Judgment  of  the  lower  court  is  affirmed. 


JONES  V.  PREWITT. 

(Court  of   Appeals   of   Kentucky.      March    10, 
1908.) 

SfECIFIO  PkBFOBMAHCE— CONTBACTS  ESi-OttCE- 

ABLE— Sale  of  Lano — Faibness. 

Though  a  purchaser,  where  he  accepts  a 
conveyance  of  land  with  knowledce  of  the  exist- 
ence of  a  tiighway  or  railway  through  the  land, 
cannot  thereafter  obtain  an  abatement  of  the 
purchase  price  or  a  cancellation  of  the  contract 
on  account  of  the  incumbrance,  a  contract  to 
buy  at  a  specified  ^rice  per  acre  an  entire  tract 
of  land  through  which  a  railroad  had  condemned 
and  paid  for  a  right  of  way  will  not  be  specif- 
ically enforced,  where  nothing  was  said  before 
or  at  the  time  the  contract  was  made  which 
would  show  the  purchaser's  inteution  to  pay  for 
the  land  emhraced  in  the  right  of  way.  and 
where  he  refused  to  accept  the  dtM'd  requiring 
such  payment,  since  such  a  contract  is  not  fair 
and  Suitable. 

(EJd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  $§  153,  154.  J 

Appeal  from  Circuit  Court,  Clark  County. 

"To  be  officially  reported." 

Action  by  Lizzie  T.  Prewitt  against  W. 
Y.  Jones  for  the  specific  performance  of  a 
contract.  Judgment  for  plaiutiflf,  and  de- 
fendant appeals.    Reversed,  with  directions. 

Jouett,  Byrd  &  Jouett,  tor  appellant 
Pendleton,  Bush  &  Bush,  for  apiieilee. 

CARROLL,  J.  On  March  IS,  1900,  the  par- 
ties to  this  controversy  entered  into  the  fol- 
lowing contract:  "This  contract  witnesseth: 
I  have  this  day  bought  of  Lizzie  T.  Prewitt 
ail  of  that  part  of  her  Weathers  farm  th.-it 
lies  north  of  the  line  that  we  have  agre«Hl 
upon,  said  line  begins  at  a  point  on  the  Clin- 
tonsville  pike  a  little  north  of  where  three 
locust  trees  stand,  and  runs  in  an  easterly 
direction  to  a  point  a  little  south  of  a  walnut 
tree  in  Van  Meter's  line.  I  agree  to  pay  for 
said  land  at  the  rate  of  one  huudrcil  doIUii-s 
per  acre,  the  whole  amount  to  be  paid  wheu 
the  deed  Is  made.  I  am  to  have  possession 
of  the  land  as  soon  as  it  is  paid  for,  and  of 
the  house  as  soon  as  Mrs.  I'rewitt  can  get 
her  part  of  the  line  fence  built  and  the  bouso 
repaired  that  Mr.  Connor  i^  to  move  into. 
W.  Y.  Jones."  On  March  2lith  they  had  the 
land  surveyed,  when  It  was  fomiU  to  contain 
184  acres.  In  1889,  the  Kentucky  Union 
Railway  Company  condemned  under  the  stat- 
ute a  right  of  way  through  this  tract  of  land. 
The  right  of  way  contained  5.2.S  acres,  and 
the  company  was  required  by  tho  Jutlgment 
of  the  court  to  pay  to  Mrs.  Prewitt,  who  tlieu 
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owned  the  land,  $896  for  the  land  actually 
taken,  $2,062  for  fencing,  and  $1,542  for  dam- 
ages to  her  adjacent  lands.  Soon  after  the 
condemnation  proceedings,  the  railroad  com- 
pany took  possession  of  the  land  condemned, 
and  were  in  the  possession  and  use  of  It, 
and  the  same  was  Inclosed  by  a  fence  at  the 
time  the  contract  before  mentioned  was  en- 
tered Into.  At  the  time  and  before  the  con- 
tract was  made,  Jones  knew  of  the  existence 
of  the  right  of  way  through  the  land  be 
contemplated  purchasing,  but  nothing  was 
said  by  either  party  before  or  at  the  time  the 
contract  was  entered  into  about  the  title  or 
ownership  of  the  right  of  way.  After  the 
survey  was  made,  Mrs.  Prewltt  tendered  to 
Jones  a  deed  for  the  entire  tract,  including 
the  land  embraced  In  the  right  of  way,  and 
demanded  of  him  payment  In  accordance 
with  the  contract  Jones  declined  to  accept 
or  pay  for  the  land  covered  by  the  right  of 
way.  The  question  at  issue  between  the  par- 
ties as  stated  In  the  agreed  case  is  "whether 
or  not  under  the  terms  of  the  contract  of 
sale  Mrs.  Prewltt  is  entitled  to  be  paid  for 
the  land  covered  by  the  right  of  way  at  the 
rate  of  one  hundred  dollars  per  acre,  amount- 
ing to  6.28  acres,  and  whether  or  not  under 
the  terms  of  said  contract  of  sale  Jones 
should  be  required  to  accept  said  land  cover- 
ed by  said  right  of  way  as  a  part  of  the  land 
purchased  by  him  under  the  contract,  and 
to  pay  plaintiff  therefor  at  the  above  price 
per  acre  fixed  by  the  contract."  The  lower 
court  adjudged  In  favor  of  Mrs.  Prewltt,  and 
Jones  appeals. 

To  8upi>ort.the  Judgment  appellee  depends 
upon  the  following  cases  decided  by  this 
court:  In  Butt  ▼.  Rlffe,  78  Ky.  862,  Butt 
purchased  of  Rlffe  a  tract  of  land  which  was 
conveyed  to  him;  Rlffe  retaining  a  lien  for 
the  unpaid  purchase  money.  In  the  deed 
Riffe  warranted  the  title  generally,  and  stip- 
ulated that  he  would  give  Butt  free  and  full 
possession  of  the  land  on  a  day  named  in  the 
conveyance.  After  Butt  took  possession  un- 
der the  conveyance,  Napier  Instituted  an  ac- 
tion In  the  Lincoln  circuit  court,  assert- 
ing a  right  of  way  over  the  land.  A  trial 
resulted  In  a  judgment  decreeing  that  Napier 
was  entitled  to  a  passway  embracing  a  strip 
of  land  25  feet  wide  and  one-half  a  mile  long 
through  the  land.  After  this  judgment  was 
entered,  Rlffe  Instituted  an  action  on  the 
notes  for  the  unpaid  purchase  money.  In 
defense  to  this  action.  Butt  asserted  as  a 
counterclaim  the  damage  he  had  sustained  by 
reason  of  the  recovery  of  the  passway  by 
Napier,  alleging  that  at  the  time  of  sale  and 
conveyance  he  was  Ignorant  of  any  claim  that 
Napier  had  a  passway,  and  that  Riffe  had 
concealed  from  him  the  existence  of  such 
a  right  The  lower  court  sustained  a  demur- 
rer to  the  answer  and  counterclaim.  On  ap- 
peal this  court,  although  holding  that  the 
passway  obtained  by  Napier  was  a  breach 
of  the  covenant  of  warranty  In  the  deed  for 
which  he  was  entitled  to  recover  damages. 


said  in  the  course  of  the  opinion:  "It  Is  fur^ 
ther  argued  by  counsel  for  Rlffe  that,  if  the 
facts  pleaded  constituted  a  breach,  Rlffe  is 
also  liable  on  his  covenant  for  that  part  of 
the  land  embraced  by  the  public  highway 
that  constitutes  a  part  of  one  of  the  tracts. 
We  think  not ;  no  more  than  if  the  common- 
wealth had  entered  upon  the  land  after  the 
purchase  by  Butt  and  condemned  a  part  of 
the  tract  for  a  public  road.  Such  covenants 
have  never  been  held  to  embrace  an  entry 
by  the  state  in  the  exercise  of  the  right  of 
eminent  domain.  It  Is  no  eviction  for  which 
the  grantor  can  be  made  liable  when  the 
land  is  taken  for  public  use,  and  the  pur- 
chaser when  a  public  highway  Is  on  land 
at  the  date  of  his  purchase  must  be  held  to 
know  of  its  existence  and  to  have  made  his 
bargain  with  a  luiowledge  of  the  inconven- 
ience resulting  from  It"  In  Bird  v.  Bank 
of  WUliamstown,  18  S.  W.  480,  11  Ey.  Law 
Rep.  868,  Nortbcut  sold  a  tract  of  land  to 
Bird  by  the  acr^  conveying  the  same  to  him 
by  a  deed  with  covenant  of  warranty.  In  a 
suit  by  the  bank  as  assignee  of  the  notes 
executed  for  the  purchase  price  Bird  set  up 
as  a  defense  that  there  was  a  deficit  of  3% 
acres  is  the  quantity  of  land,  as  Northcut 
had  previously  conveyed  It  to  the  Cincin- 
nati Southern  Railway,  that  was  In  posses- 
sion at  the  time  Bird  purchased.  It  is  stat* 
ed  in  the  opinion  that  Bird  imew  that  the 
railway  run  through  the  land  at  the  time 
he  purchased,  and  he  agreed  that  its  right  of 
way  was  to  be  counted  as  a  part  of  the  pur- 
chase. In  disposing  of  the  case,  the  court  said: 
"It  Is  true  a  covenant  of  warranty  in  a  deed 
binds  the  grantor  for  quiet  enjoyment  by 
the  grantee,  and  protects  the  latter  against 
Incumbrances  affecting  the  title,  or  that  be 
may  be  compelled  to  remove  to  possess  and 
enjoy  the  estate.  But,  If  a  public  highway 
be  upon  land  at  the  time  of  the  purchase, 
the  purchaser  should  be  presumed  to  know 
of  Its  existence,  and  to  buy  with  an  expecta- 
tion and  knowledge  of  any  Inconvenience 
arising  from  Its  existence.  It  is  perfectly 
evident  from  Bird's  own  testimony  that  he 
knew  when  he  made  the  purchase  that  the 
railway  company  had  the  right  of  way 
through  the  land.  The  railroad  was  then 
being  operated  over  it,  and  aside  even  from 
the  understanding  when  the  verbal  purchase 
of  a  part  of  the  land  was  made  that  the  land 
embraced  by  the  right  of  way  of  the  railroad 
should  be  surveyed  to  him,  it  should  be  count- 
ed, because  he  knew  of  the  existence  of 
such  right  when  he  purchased,  and  could 
as  well  be  heard  to  complain  of  the  then  ex- 
istence of  an  ordinary  public  road  over  the 
land."  In  Weller  v.  Fidelity  Trust  &  Safety 
Vault  Company,  64  S.  W.  843,  23  Ky.  Law 
Rep.  1136,  one  Nesbitt  conveyed  to  the  trus- 
tees of  the  Wahiut  Street  Baptist  Church 
of  Louisville  a  certain  parcel  of  land  situated 
at  the  comer  of  Twenty-Sixth  and  Market 
streets,  described  as  follows:  "Beginning  at 
a  point  In  the  center  of  26th  street,  where  it  is 
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Intersected  bjr  the  soatb  line  of  Market  street, 
and  running  tbence  eastwardly  with  the  south 
line  of  Market  street  115  feet,  thence  south- 
wardly and  parallel  with  said  26th  street 
177  feet,  more  or  less,  to  Congress  street  if 
extended,  thence  westwardly  with  said  Con- 
gress street  115  feet  to  the  center  line  of 
28th  street,  thence  northwardly  with  the 
center  line  of  astb  street  to  the  point  of  be- 
ginning." The  purchase-money  notes  were 
assigned  to  the  Fidelity  Trust  &,  Safety  Vault 
Company,  and  in  a  suit  upon  them  It  was  In- 
sisted that  no  recovery  should  be  had  be- 
cause a  strip  15  feet  wide  was  In  the  adverse 
possession  of  the  City  of  Louisville  at  the 
time  the  conveyance  was  made,  and  that 
tliere  should  be  either  a  cancellation  of  the 
contract  or  an  abatement  of  the  notes  to  the 
extent  of  the  value  of  the  strip  of  land  so 
held  adversely.  It  appeared  that  the  strip 
of  land  in  question  was  a  part  of  Twenty- 
Sixth  street,  and  was  used  as  a  part  of  the 
street  at  the  time  the  conveyance  was  made, 
and  that  the  trustees,  when  they  accepted 
the  deed,  knew  that  this  strip  of  land  was  oc- 
cupied and  used  by  the  city  as  a  street,  and 
that  It  could  not  be  taken  from  it  In  dis- 
posing of  the  case  the  court  said:  "The 
street  was  an  open  and  notorious  highway 
upon  the  land  at  the  time  of  the  purchase. 
The  occupancy  and  use  of  the  strip  as  part 
of  the  street  Is  not  a  breach  of  the  warranty. 
It  was  not  only  open  and  visible,  but  the  ven- 
dees were  acquainted  with  all  the  facts,  and 
knew  that  it  was  a  public  street  of  the  city 
of  Louisville."  Citing  with  approval  the 
Riete  and  Bird  Cases,  supra,  the  Judgment 
of  the  lower  court  rejecting  the  defense  was 
affirmed.  In  the  last  two-named  cases  the 
vendees  accepted  deeds  with  actual  knowl- 
edge of  the  existence  of  the  incumbrances 
upon  the  land.  In  the  RlfFe  Case  it  Is  held 
that  there  Is  no  eviction  for  which  the  gran- 
tor can  be  made  liable  when  the  land  is 
taken  for  a  public  use,  and  that  a  purchaser, 
when  a  public  highway  is  on  the  land  at  the 
date  of  his  purchase,  must  be  held  to  know 
of  its  existence,  and  to  have  made  his  bargain 
with  knowledge  of  the  inconvenience  result- 
ing from  it  In  that  case  the  point  here  in 
controversy  was  not  directly  involved,  but  in 
the  other  two  cases,  and  particularly  in  the 
Bird  Case,  it  was.  There  is,  we  think,  a 
sound  distinction  between  the  cases  cited 
and  the  one  at  bar.  The  case  at  bar  is  in 
effect  an  action  for  the  specific  performance 
of  a  contract.  Mrs.  Prewitt  asks  the  chancel- 
lor to  adjudge  that  she  Isentltled  to  be  paid 
for  land  actually  in  the  Inclosed  posses- 
sion of  the  railroad  company,  and  that  it  is 
reasonably  certain  it  will  continue  to  hold 
indefinitely  on  forever.  She  has  heretofore 
received  compensation  for  the  land,  and  is 
now  demanding  that  she  be  paid  again  for  It. 
In  other  words,  she  asks  the  chancellor  to 
compel  Jones  to  pay  |100  for  land,  the  use 
or  possession  of  which  he  will  never  in  rea- 
sonable   probability    enjoy,    and    that    she 


has  parted  with  all  her  right,  title,  and 
Interest  in  except  an  exceedingly  remote  re- 
version contingent  upon  It  being  abandoned 
by  the  railroad  company.  The  enforcement 
of  this  contract  would  be  manifestly  unjust 
and  inequitable.  It  is  such  a  contract  as  the 
specific  performance  of  will  not  be  adjudged. 
It  cannot  fairly  be  said  that  it  was  in  the 
contemplation  of  the  parties  when  the  con- 
tract was  entered  into  that  Jdnes  should  be 
required  to  pay  for  this  land.  It  seems  evi- 
dent that  If  the  matter  had  been  discussed, 
or  It  had  been  suggested  that  he  would  be 
required  to  pay  for  it,  that  he  would  have 
declined  to  do  so,  especially  as  he  was  bay- 
ing the  land  at  so  much  per  acre,  and  expect- 
ed under  the  terms  of  the  contract  to  be  plac- 
ed In  the  possession  of. 

In  26  Am.  &  Eng.  Bncy.  of  Law,  67,  the 
principle  is  announced,  supported  by  numerous 
authorities,  that:  "Before  the  discretion  of 
a  court  of  equity  will  be  exercised  in  favor 
Of  the  specific  performance  of  a  contract,  it 
must  appear  that  the  contract  is  fair,  Just, 
and  equitable  In  all  its  parts.  If,  therefore, 
a  decree  of  specific  performance  would  work 
a  hardship  or  injustice  upon  the  defendant, 
or  operate  oppressively  upon  him,  a  court  of 
equity  will  decline  to  interfere."  In  Story's 
Equity,  (  750,  the  author  says:  "Indeed,  the 
proposition  may  be  more  generally  stated  that 
courts  of  equity  will  not  interfere  to  decree 
a  specific  performance  except  in  cases' wher^ 
it  would  be  strictly  equitable  to  make  such 
a  decree."  Our  own  court  in  Woollnms  v. 
Horsely,  98  Ky.  582,  20  S.  W.  781,  said: 
"There  is  a  distinction  between  the  case  of 
a  plaintiff  asking  a  specific  performance  of 
a  contract  in  equity  and  that  of  a  defendant 
resisting  such  a  performance.  Its  specific 
execution  is  not  a  matter  of  absolute  right 
in  party,  but  of  sound  discretion  In  the  court. 
Thus  a  bard  or  unconscionable  bargain  will 
not  be  specifically  enforced,  nor,  if  the  decree 
will  produce  injustice  or  under  all  the  circum- 
stances be  inequitable,  will  it  l>e  rendered. 
In  other  words,  a  court  of  equity  will  not 
exercise  its  power  in  this  direction  to  oi- 
fOrce  a  claim  that  is  not  under  all  the  dr- 
cumstances  Just  as  l>etween  the  parties,  and 
it  will  allow  a  defendant  to  resist  a  decree 
where  the  plaintiff  will  not  also  be  allowed 
relief  upon  the  same  evidence.  A  contract 
ought  not  to  be  carried  into  a  specific  i)er- 
formance  unless  it  be  Just  and  fair  in  all 
respects.  When  this  relief  is  sought,  ethics 
are  considered,  and  a  court  of  equity  Will 
sometimes  refuse  to  set  aside  a  contract,  and 
yet  refuse  its  specific  performance."  The 
same  doctrine  is  announced  in  Ratterman  v. 
Campbell,  80  S.  W.  1155,  26  Ky.  Law  Rep. 
173,  McCutcbeon's  Heirs  v.  Rawlelgh,  76 
S.  W.  00,  25  Ky.  Law  Rep.  549.  If  Jones, 
after  entering  into  the  contract,  had,  after 
the  land  was  surveyed  and  the  quantity  as- 
certained, accepted  a  deed  in  which  he  oblig- 
ated himself  to  pay  for  the  whole  number 
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of  acres,  with  knowledge  of  the  Incumbrance, 
it  might  reasonably  be  said  that  In  entering 
into  the  contract  he  consented  to  pay  for  the 
land  Included  in  the  right  of  way;  and  we 
conclude  that  the  fact  that  the  vendees  In  the 
cases  cited  bud  accepted  deeds  was  a  potent 
factor  In  inducing  the  court  to  hold  that  they 
could  not  have  an  abatement  of  the  purchase 
price.  Whatever  the  reason  for  the  opinions, 
we  are  not  dlHposed  to  extend  the  doctrine 
laid  down  In  these  cases  so  as  to  embrace 
an  executory  contract  like  the  one  before  us. 
In  other  jurisdictions  there  is  Irreconcilable 
conflict  of  authority  upon  the  question  we 
are  considering;  some  of  the  courts  making 
a  distinction  between  railroad  rights  of  way 
and  public  highways,  holding  that  the  exist- 
ence of  a  right  of  way  for  a  railroad  might 
be  a  breach  of  the  covenant  for  quiet  enjoy- 
ment and  possession  when  the  existence  of 
a  public  highway  would  not  be.  The  cases 
upon  this  question  are  collected  In  8  Am.  & 
Eng.  Ency.  of  Law,  p.  124,  and  11  Cyc.  1124. 
Although  the  rule  In  this  state  as  announced 
In  the  foregoing  cases  Is  that,  whm  the  pur- 
chaser accepts  a  conveyance  with  knowledge 
of  the  existence  of  a  highway  or  railway,  he 
cannot  thereafter  obtain  an  abatement  of 
the  purchase  price  or  a  cancellation  of  the 
contract  on  account  of  the  Incumbrance, 
this  principle  will  not  be  applied  to  railway 
rights  of  way  as  against  a  purchaser  under 
an  executory  contract,  in  the  absence  of  evi- 
dence showing  that  it  was  the  intention  of 
the  purchaser  to  pay  for  the  land  Inclosed 
In  the  right  of  way,  when  he  objects  in 
seasonable  time  to  accepting  a  conveyance  of 
the  property  that  would  require  him  to  pay 
for  the  right  of  way. 

Wherefore  the  judgment  of  the  lower  cottrt 
Is  reversed,  with 'directions  to  proceed  In 
conformity  with  this  opinion. 


MIUiER  STIf  PLY  CO.  v.  LOUISA  WATER 
CO.'S  ASSIGNEE  et  al. 

{Court  of   Appeals   of  Kentucky.     March   18, 
1908.) 

1.  Chattel    Mortgages— Recobdino — Place. 

Ordinarily  personal  property  has  the  situs 
of  the  residence  of  the  owner,  and  a  mortgage 
thproof  should  be  recorded  in  that  county, 

fEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  0,  Chattel  Mortgages,  §§  162-165.] 

2.  Saub  —  Description  of  Pbopebty  —  Ceb- 

TAINTT. 

A  chattel  mortgage  which  does  not  locate 
the  property  as  to  state,  county,  or  town,  and 
which  contains  no  reference  to  supply  the  omis- 
sion, is  void  for  uncertainty. 

[EJd.  Note.— for  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Chattel  Mortgages,  |  96.] 

3.  Same. 

A  chattel  mortgage  executed  by  the  owner 
of  a  franchisp  to  build  and  operate  a  water- 
works plant,  which  describes  the  property  as  a 
designated  number  of  feet  of  "spiral  pipe,"  and 
which  does  not  use  any  language  by  which  It 
may  be  identified  from  pipe  furnished  by  third 
persons,  is  void  for  uncertainty. 

IBM.  Note. — For  ca.«es  in  point,  see  Cent.  Dig. 
vol.  0,  Chattel  Mortgages,  §f  87,  96-102.] 


4.  ASSIGN^CENTS  FOB  BENEFIT  OF  CBEDITOBS — 

Pbiobities  —  Judgment  —  Right  o»   Cred- 

iTOBS  TO  Complain. 

A  water  company  having  a  franchise  to 
operate  a  water  plant  in  a  town  made  an  assign- 
ment for  benefit  of  creditors,  consisting,  amrag 
others,  of  citizens  entitled  to  receive  water  ontit 
the  money  advanced  by  them  had  been  repaid. 
The  plant  was  sold,  and  the  purchaser  assumed 
obligation  to  furnish  the  citizens  with  water. 
HM,  that  the  error,  if  any,  in  Imposing  on  the 
purchaser  such  obligation,  did  not  affect  the 
other  creditors,  and  the  court  on  the  appeal  of 
a  creditor  would  not  consider  it. 

5.  Same— Liens— Pbiobities. 

Where  an  assignor  for  the  benefit  of  cred- 
itors was  indebted  to  sellers  of  goods  under  con- 
tracts stipulating  that  the  title  should  remain  in 
the  sellers  until  the  price  was  paid,  which  con- 
tracts were  recorded,  the  sellers  had  a  lien  on 
the  goods  for  the  price. 
e.  Sake. 

A  water  company  operating  a  water  plant 
in  a  town  made  an  assignment  for  the  benefit 
of  creditors.  It  had  l>ought  an  engine  and 
pumps  under  contracts  stipulating  that  the  title 
should  remain  In  the  sellers  until  the  price  was 
paid.  The  price  bad  not  been  paid.  The  engine 
and  pumps  were  used  as  a  part  of  the  plant, 
and  could  not  be  sold  separately  without  injury 
to  the  plant.  HeJd,  that  the  court,  on  directing 
the  sale  ot  the  pjant  as  a  whole,  should  ascer- 
tain the  cost  of  each  item  constituting  it,  and 
ascertain  what  per  cent  the  cost  of  the  engine 
and  pumps  bore  to  the  total  of  all  the  items,  and 
give  the  sellers  that  per  cent  of  the  proceeds 
of  the  whole  plant,  and,  if  their  whole  daima 
were  not  then  satisfied,  they  should  be  permit- 
ted to  present  the  balance  as  a  general  claim 
and  to  share  with  the  other  creditors  pro  rata, 
as  provided  by  Ky.  St  1903,  {  74. 

Appeal  from  Circuit  Court,  Lawrence 
County. 

"To  be  officially  reported." 

Action  by  the  assignee  of  the  Louisa  Water 
Company,  an  Insolveot,  to  settle  the  estate 
and  adjudge  the  priority  of  creditors.  In 
which  the  Miller  Supply  Company  and  oth- 
ers filed  answer  and  cross-petitions.  FYom  a 
judgment  determining  priorities,  the  Miller 
Supply  Company  appeals.  Reversed  and  re- 
manded. 

Thomas  R.  Brown,  for  appellant  Sullivan 
&  Stewart,  for  appellee  Fairbanks,  Morse 
&  Co.  Hager  &  Stewart,  for  appellee  Amer- 
ican Spiral  Pipe  Works.  O'Neal  &  Carter 
and  E.  EL  Shannon,  for  other  appellees. 

NUNN,  J.  In  the  spring  or  summer  of  1904 
one  W.  B.  Cox  procured  a  franchise  from  the 
town  of  Louisa  for  the  building  and  opera- 
ting a  waterworks  and  sewer  system  In  that 
town.  It  appears  that  prior  to  September  2d 
of  that  year  Cox  purchased  considerable  ma- 
terial In  the  way  of  water  pipes,  machinery, 
etc.,  and  had  laid  the  pipe,  Installed  the  ma- 
chinery, and  done  considerable  work  toward 
completing  the  system.  He  purchased  pipe 
from  appellant.  Miller  Supply  Company,  to  the 
amount  of  about  $2,500,  and  from  appellee 
American  Spiral  Pipe  Works  to  the  amount 
of  about  $3,000,  and  it  also  appears  that  14 
citizens  of  the  town  agreed  to  and  did  fur- 
nish Cox  1100  each  to  enable  him  to  con- 
struct the  waterworks,  upon  condition  that 
each  of  them  would  be  permitted  to  receive  a 
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supply  of  water  from  the  works  at  tbe  same 
rates  that  water  was  furnished  to  others  In  the 
town  until  the  9100  was  repaid  to  each.  And 
It  was  also  stipulated  that  If  the  waterworks 
were  not  completed,  or  If  for  any  cause  the 
plant  was  sold  or  assigned,  they  should  have 
a  Hen  upon  the  whole  plant  to  secure  them 
Id  the  amount  so  advanced.  This  contract 
was  recorded  In  the  early  part  of  19C6.  On 
September  2,  1904,  the  Louisa  Water  Com- 
pany was  Incorporated,  and  directors  and  of- 
ficers elected.  The  corporation,  by  an  order 
entered  In  its  books,  assumed  and  agreed  to 
pay  tbe  above-named  claims  and  others  not 
necessary  to  mention  here.  On  the  10th  day 
of  March,  1906,  tbe  Louisa  Waterworks  be- 
came insolvent,  and  made  a  general  deed  of 
assignment  of  all  Its  property  to  G.  W.  Cas- 
tle, who  qualified  as  such  assignee  and  at 
once  entered  upon  the  duties  of  his  office. 
Soon  thereafter  the  assignee  Instituted  this 
actioa  for  the  purpose  of  settling  the  estate 
and  having  the  priority  of  creditors  adjudged, 
and  for  a  settlement  of  all  matters  pertain- 
ing to  the  trust  Appellee  Fairbanks,  Morse 
&  Co.,  filed  Its  answer  and  cross-petition  to 
the  petition  of  the  assignee,  and  set  up  a 
contract  entered  into  between  It  and  tbe  Loui- 
sa Water  Company,  of  date  August  31,  1906, 
for  tbe  price  of  a  gasoline  engine  and  a 
pump,  which  was  agreed  to  be  $2,100,  pay- 
able in  installments.  The  contract  provided, 
among  other  things,  that  tbe  property  sold 
should  belong  to  It,  and  that  the  title  should 
remain  In  It  until  fully  paid  for,  which  con- 
tract was  recorded  in  the  o£Bce  of  tbe  Law- 
rence "county  court,  and  prayed  that  Its  lien 
be  enforced.  A  similar  pleading  was  filed 
by  A.  J.  Garred,  assignee  of  Rumsey  &  Co., 
with  reference  to  the  pump  which  was  pur- 
chased from  Rumsey  &  Co.  at  the  price  of 
$600,  and  a  lien  asserted  on  it  for  $600.  Ap- 
pellees, the  14  citizens  referred  to,  filed  their 
pleading,  alleging  the  facts  before  stated, 
and  asserted  a  lien  for  the  balance  due  them 
on  the  contract  (Most  of  them  had  received 
something  like  one-half  of  their  claims  In 
water  furnished  by  the  company.)  Appel- 
lant Miller  Supply  Company,  and  appellee 
American  Spiral  Pipe  Works,  filed  answers, 
both  resisting  the  liens  asserted  by  Fair- 
banks, Morse  &  Co.,  Garred,  assignee  of  Rum- 
sey &  Co.,  and  the  claims  of  the  14  citizens; 
and  each  set  forth  their  respective  claims, 
and  asserted  Hens  on  the  pipe  sold  by  each 
to  tbe  Louisa  Water  Company.  Tbe  Miller 
Supply  Company,  by  reason  of  a  mortgage 
which  it  filed  with  Its  answer,  and  the  Amer- 
icab  Spiral  Pipe  Works,  by  reason  of  an  exe- 
cution, levied  on  the  property  of  the  water- 
works company.  This  execution  lien  was 
abandoned  for  the  reason  that  it  was  not 
levied  until  after  the  date  of  assignment 
made  by  the  company  to  O.  W.  Castle.  The 
cause  was  referred  to  the  master  commis- 
sioner to  take  proof  and  to  report  all  claims 
against  the  waterworks  company,  and  to  de- 
termine which  claims  were  liens  against  its 


property.  The  master  commissioner  made 
bis  report  and  reported  liens  in  favor  of  the 
14  citizens  for  the  balance  due  them,  and  in 
favor  of  Garred,  assignee  of  Rumsey  &  Co., 
a  lien  on  tbe  pump  sold  by  It  and  in  favor 
of  Fairbanks,  Morse  &  Co.,  allowing  it  a 
lien  on  the  englme  and  pump  sold  by  it  to  the 
waterworks  company,  but  reported  from  the 
proof  that  this  engine  and  pump  and  the 
pump  furnished  by  Rumsey  &  Co.  were  at- 
tached to  and  were  being  used  as  a  part  of 
the  waterworks  system,  and  could  not  be  de- 
tached and  sold  separately  without  material- 
ly Injuring  tbe  property  as  a  whole,  and  It 
was  in  the  Interest  o^  all  tbe  creditors  that 
the  property  be  sold  together.  Exceptions 
were  filed  to  this  rei>ort  by  the  Miller  Supply 
Company  because  tbe  commissioner  failed  to 
report  its  claim  as  secured  by  mortgage  lien, 
and  because  it  allowed  the  claims  of  the  14 
citizens  and  gave  them  a  Hen  upon  the  prop- 
erty, and  also  because  he  reported  that  Fair- 
banks, Morse  &  Co.,  bad  a  lien  on  the  pump 
and  engine.  The  court  tried  and  overruled 
tbe  exceptions  to  which  appellant  Miller 
Supply  Company,  objected  and  excepted. 
The  court  adjudged  that  the  Miller  Supply 
Company  had  no  lien  upon  the  property  to 
secure  its  debt;  that  Fairbanks,  Morse  &  Co. 
and  Garred,  as  assignee  of  Rumsey  &  Co.,  bad 
liens  on  the  engine  and  pumps,  and,  as  they 
were  being  used  as  a  part  of  the  water  sys- 
tem and  could  not  be  sold  separately  without 
greatly  Injuring  the  whole  system,  gave  them 
a  preferred  Hen  on  the  whole  property  of  the 
water  plant  and  also  directed  that  the  whole 
property  be  sold  with  the  directions  that  the 
purchaser  carry  out  the  contract  made  by 
Cox  and  tbe  water  company  with  the  14  citi- 
zens referred  to,  viz.,  furnish  them  water  at 
the  same  rate  charged  other  citizens  of  tbe 
town  untU  the  balance  of  their  claims  were 
paid.  To  this  judgment  appellant  excepted, 
and  superseded  so  much  of  it  as  gave  Fair- 
banks, Morse  &  Co.,  a  prior  lien  upon  the 
property,  and  directed  that  its  claim  be  paid 
first  out  of  the  proceeds  of  sale.  Appellant 
Miner  Supply  Company,  assigns,  in  its  brief, 
the  following  reasons  for  reversal  of  the 
judgment:  First.  The  court  erred  in  refus- 
ing to  adjudge  It  a  Hen  upon  the  pipe  which 
It  sold  and  delivered  to  the  water  company. 
Second.  Because  the  court  allowed  the  claims 
of  the  14  citizens  and  directed  the  property 
to  be  sold  with  directions  for  the  purchaser 
to  carry  out  the  contract  made  with  them 
by  the  assignor,  Louisa  Water  Company. 
Third.  The  court  erred  In  adjudging  that 
Fairbanks,  Morse  &  Co.,  had  a  Hen  on  the 
engine  and  pump  for  the  sum  due  It  and  in 
allowing  it  and  Garred,  assignee  of  Rumsey 
&  Co.,  a  Hen  upon  tbe  whole  property  of  the 
water  company  for  the  payment  of  their 
claims.  We  will  consider  the  reasons  assign- 
ed in  the  order  stated. 

AppeUant  claims  that  it  has  a  Hen  on  the 
pipe  sold  by  it  to  the  waterworks  company 
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by  reason  of  a  mortgage,  which  was  recorded 
in  Lawrence  county,  Ky.  That  part  bt  the 
mortgage  necessary  to  elucidate  the  question 
to  be  determined  Is  as  follows:  "This  inden- 
ture made  and  entered  into  by  and  between 
W.  B.  Cox  of  Pikeville,  Kj.j  party  of  the 
first  part  and  the  Miller  Supply  Company,  of 
Huntington,  West  Virginia,  party  of  the  sec- 
ond part"  It,  after  reciting  the  indebtedness, 
says:  "Do  hereby  mortgage  and  give  a  lien 
on  the  following  described  personal  property, 
to  wit:  Fourteen  hundred  and  thirty-eight 
feet  of  eight-inch  spiral  pipe;  and  forty -one 
hundred  and  twenty-three  feet  of  four-inch 
pipe  (spiral)  and  three  thousand  two  hundred 
and  twenty-five  feet  of  six-Inch  spiral  pipe,  to- 
gether with  the  couplings  and  the  fittings,  and 
known  as  the  material  pipes,  couplings  and 
fittings  purchased  of  the  second  party  and 
shipped  from  Adendroth  &.  Root  Mfg.  Co. 
And,  further,  that  the  party  of  the  second  part 
has  and  holds  a  lien  on  ten  sliares  of  one  hun- 
dred dollars  each  in  the  Crystil  Waterworks 
Company  certificate  No.  7  which  shall  be  held 
as  security  on  said  debt"  It  will  l>e  observed 
that  the  mortgage  recites  that  W.  B.  Cox, 
the  mortgagor,  resided  in  Pikeville,  Pike  coon- 
ty,  Ky.,  and,  as  stated,  the  mortgage  was  re- 
corded in  Louisa,  Lawrence  count;-,  Ey.,  and 
It  is  asserted  by  appellee's  counsel  that  for 
this  reason,  among  others,  the  mortgage  did 
not  create  a  lien  upon  the  property  of  the 
waterworks  company;  that  to  tiave  obtained 
a  lien  by  it  the  mortgage  should  have  been 
recorded  in  Pike  county,  the  residence  of  the 
mortgagor.  The  rule  is  tliat  ordinary  personal 
property  Is  held  to  have  a  situs  at  the  resi- 
dence of  the  owner,  and  that  a  mortgage  there- 
on should  be  recorded  in  that  county.  Tbe 
cases  of  Vaughn  v.  Bell,  9  B.  Mon.  447,  Cop- 
page  V.  Johnson,  107  Ky.  620,  65  S.  W.  424, 
and  Day,  etc.,  v.  Mack,  Stradler  &  Co.,  69  8. 
W.  72,  24  Ky.  Law  Rep.  640,  were  cases 
wherein  mortgages  were  executed  upon  prop- 
erty not  permanently  located  in  the  counties 
where  the  mortgages  were  executed.  In  the 
first  two  cases  the  mortgages  were  executed 
upon  horses,  and  In  the  last  the  mortgage 
was  given  upon  a  portable  engine.  The  prop- 
erty in  this  case  was  purchased  for  the  con- 
struction of  the  water  plant,  and  whether 
the  mortgage  should  have  been  recorded  in 
the  place  of  the  actual  situs  of  the  property 
or  In  the  county  of  the  residence  of  the  owner 
we  do  not  decide,  for  the  reason  we  have 
arrived  at  the  conclusion  that  the  mortgage 
did  not  create  a  lien  upon  the  property  for 
another  reason.  The  mortgage  is  void  for 
uncertainty,  In  that  it  does  not  locate  the 
property  as  to  state,  county,  or  town,  and 
contains  no  reference  which  would  supply 
this  Important  omission;  but  the  mortgage 
would  indicate  ttiat  the  property  was  pos- 
sibly in  Pikeville.  Again,  the  mortgage  cov- 
ered so  many  feet  of  "spiral  pipe,"  and  there 
is  no  other  description  given  of  it  There  is 
nothing  in  the  mortgage  by  which  it  could 
be  identified  and  distinguished  from  the  pipe 


of  the  American  Spiral  Pipe  Works  or  the 
pipe  of  any  other  company.  See  Am.  &  E^. 
Enqy.  (2d  Ed.)  957,  and  Pearce,  etc.,  v.  Hall. 
12  Bush,  209. 

With  reference  to  the  second  question,  the 
claims  of  the  14  citizens,  we  are  unable  to 
see  how  this  question  affects  appellant  Miller 
Supply  Company.  It  did  not  object  to  the 
sale  of  the  property,  and  it  did  not  supersede 
the  judgment  in  that  respect;  and,  if  this 
court  should  reverse  the  Judgment  upon  this 
question,  it  would  only  result  in  the  t>eneflt 
of  the  purchaser  of  the  property.  The  pur- 
chaser took  the  property  for  a  certain  price 
with  the  obligation  resting  upon  him  to  fur- 
nish these  14  citizens  with  water  at  the  rates 
it  furnished  water  to  other  citizens  until  their 
claims  were  paid;  and,  if  this  court  should 
adjudge  tliat  the  lower  court  erred  in  ttiis, 
it  would  result  alone  in  relieving  the  pur- 
chaser from  that  obligation,  and  would  not 
benefit  appellant  or  the  other  creditors  of 
the  water  company.  They  will  get  the  bene- 
fit of  the  purchase  price,  and  no  more.  For 
these  reasons,  we  will  not  consider  the  ac- 
tion of  the  lower  court  with  reference  to 
this  matter. 

Fairbanks,  Morse  &  Co.  sold  to  the  water 
company  the  pump  engine  descrll>ed  In  Sep- 
tember, 1905,  and  it  took  a  contract  from  the 
water  company,  and  had  it  recorded,  by  which 
it  retained  the  title  to  the  property  until 
the  purchase  price  was  paid.  It  certainly 
had  a  lien  upon  the  property  for  the  payment 
of  its  debts,  and  the  court  did  not  err  in  re- 
fusing to  allow  it  and  the  assignee  of  Rumsey 
ft  Ca  to  detach  the  engine  and  pumps  and 
sell  them  separately  and  enforce  their  liens, 
but  in  the  interest  of  all  the  creditors  the 
court  properly  directed  the  sale  of  the  whole 
plant;  but  erred  in  adjudging  Fairbanics, 
Morse  ft  Co.  and  the  assignee  of  Rumsey  ft 
Co.  a  first  lien  on  the  proceeds  of  all  the 
property.  This  was  Inequitable  to  the  other 
creditors  who  had  no  liens.  It  may  have 
been  and  probably  was  true  that  the  pumps 
and  engine  would  not  have  brought  the  full 
amount  of  their  debts,  and,  again,  the  pro- 
ceeds of  the  engine  and  pumps  were  all  that 
they  had  a  lien  upon. 

The  court  should  have  ascertained  the  coat 
of  each  item  that  constituted  the  water  plant 
and  then  ascertained  what  per  cent  the  cost 
of  the  pump  sold  by  Rumsey  ft  Co.  and  the 
cost  of  the  engine  and  pump  sold  by  Fair- 
banks, Morse  &  Co.  is  to  the  sum  total  of  all 
the  Items  that  went  into  the  water  plant  and 
have  given  each  of  them,  on  their  respective 
claims,  that  per  cent  of  the  proceeds  of  the 
whole  water  plant  and,  if  their  whole  claims 
are  not  then  satisfied,  they  should  be  permit- 
ted to  present  the  balance  as  a  general  plaim 
and  to  share  with  the  other  creditors  pro 
rata.    See  section  74,  Ky.  St  1903. 

For  this  reason,  the  Judgment  of  the  lower 
court  is  reversed,  and  remanded  for  tmtttet 
proceedings  consistent  herewith. 
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CITY  OP  OW3BNSBORO  v.  HOPE. 

(Court  «t  Appeals   of   Kentucky.     March  24, 

1908.) 

1.  MxrinciFAL  Cobpokationb  —  Public  Im- 
FBOVEHEKTB— Charge  or  Obadk  or  Street 
— Damaoes. 

A  lot  owner  is  not  entitled  to  recover  from 
•  city  for  consequential  damages  to  a  lot  adja- 
cent to  a  street  because  of  tlie  original  xradinK 
of  the  street  when  not  done  negligently,  the 
street  having  been  previously  dedicated  or  ac- 
quired by  the  city  for  that  purpose,  since,  where 
a  street  is  dedicated  or  acquired  by  condemna- 
tion, it  is  implied  that  it  may  be  graded  so  far 
as  necessary  to  fit  it  for  a  highway,  and  it  will 
be  presumed  that  the  inconvenience  of  the  owner 
of  adjacent  property  and  the  injury  to  such 
property  from  the  grading  were  compensated  for 
at  the  time  of  acquiring  the  right  of  way,  either 
by  the  dedicator  or  by  the  jury  in  awarding 
comi>ensation  under  a  writ  ad  quod  damnum. 

[lid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {{  025-92a] 

2.  BmNENT  Domain  —  Injtjbt  to  Pbofebtt 
HOT  Taken— Change  of  Street  Grade. 

Where  a  city  changes  the  grade  of  a  street 
after  it  has  been  established,  it  is  liable  to  own- 
ers of  adjacent  property  for  injuries  thereto  un- 
der Const  f  242,  providing  that  municipal  and 
other  conwrations  and  individuals  invested  with 
the  privilege  of  talcing  private  property  for  pub- 
lic use  shall  make  just  compensation  for  prop- 
erty taken,  injured,  or  destroyed  by  them. 

SEA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  18,  Eminent  Domain,  H  269,  270.] 

8.  MUNICIPAI.    COBPOKATIOIIS  —  GHAKOK    OT 

Street  Gbadb— Patkent  or  Dauaobs. 
The  establishment  and  maintenance  for 
more  than  15  years  of  improvements  on  lots  ad- 
jacent to  an  ungraded  street  was  not  an  estab- 
lishment by  the  city  by  acquiescence  of  the  nat- 
ural grade  of  the  street  as  the  permanent  grade 
so  as  to  estop  it  subsequently  from  changing 
that  grade  without  compensating  the  owners  for 
damages  sustained. 

Appeal  from  Circuit  Court,  Daviess  County. 

"To  be  ofBclally  reported." 

Action  by  Nicholas  Hope  against  the  city 
of  Owensboro.  From  a  Judgment  for  plaln- 
tur,  defendant  -appeals.  Reversed  and  re- 
manded. 

George  W.  Jolly,  for  appellant  Wilfred 
Carico  and  Watklns  &  Blrkhead,  tor  appellee. 

O'REiAR,  0.  J.  This  action  at  law  was 
filed  In  the  Daviess  circuit  court  by  appellee 
Hope  against  the  city  of  Owensboro  for  the 
recovery  of  damages  alleged  to  have  been 
sustained  by  him  by  the  lowering  of  the  es- 
tablished grade  In  constructing  a  macadam 
roadway  opposite  bis  property.  The  plain- 
tiff's lot  fronts  on  the  east  side  of  Clay  street, 
and  fronts  40  feet,  extending  back  east,  and 
was  used  as  a  residence.  In  building  the 
new  street,  on  the  new  grade,  it  Is  alleged  the 
street  was  lowered  3%  feet,  and  that  be  had 
shade  trees  In  front  of  his  house  on  his  lot 
which  would  be  destroyed.  The  petition 
states:  "He  further  states  that  the  defend- 
ant city,  by  an  ordinance  duly  enacted,  ap- 
proved, and  published,  ordered  and  directed 
this  plaintiff  to  lower  his  said  sidewalk  from 
its  present  position  to  the  grade  established 
aforesaid.    To  do  this  he  says  that  he  will 


be  reaolred  to  excavate  the  whole  of  the 
front  of  bis  said  lot  to  a  depth  of  3Vi  feet, 
which  will  necessitate  a  new  concrete  side- 
walk, a  retaining  wall  of  at  least  8%  feet  in 
height,  and  steps  or  a  stairway  to  enable  him 
and  others  to  get  from  Clay  street  to  his 
said  lot  and  residence.  The  said  excavation 
will  destroy  his  said  shade  trees  In  front  of 
his  said  property.  He  says  all  of  this  has 
been  made  necessary  by  the  excavation  and 
changing  of  the  grade  of  the  said  street  in 
front  of  his  said  property.  He  further  states 
that  the  said  excavation  on  said  street  has 
destroyed  his  ingress  to  and  egress  from  his 
said  property,  and  that  by  reason  of  said 
excavation  of  said  street  and  lowering  of 
its  grade  the  plaintiff  had  been  damaged  in 
the  sum  of  at  least  I'^O."  Prior  to  the  Im- 
provement of  the  street  by  having  It  graded, 
macadamized,  curbed,  and  paved  as  recited, 
it  appears  to  have  been  laid  out  as  a  street ; 
Its  natural  surface  being  used  for  such  travel 
as  had  occasion  to  traverse  It  It  is  gather- 
ed from  the  record  that  the  locality  In  that 
vicinity  was  but  sparsely  settled,  and  not 
until  the  work  now  In  question  was  ordered 
by  the  council  had  the  city  taken  any  steps 
to  establish  the  permanent  grade  of  the 
street  or  of  its  sidewalks.  Notwithstanding 
appellee  and  others  saw  proper  to  erect  build- 
ings and  fencing,  and  to  set  out  shade  trees 
adjacent  to  the  street,  upon  the  assumption 
that  the  city  would  never  alter  the  natural 
grade  of  the  street,  or  that.  If  it  did,  appel- 
lee and  other  property  holders  could  claim 
compensation  for  damages  thereby  Inflicted 
upon  thelT  abutting  property. 

A  city  authorized  to  establish,  grade,  and 
regrade  the  streets  within  its  territory  as- 
sumes a  certain  public  duty  with  respect  to 
these  highways.  Its  Judgment  or  discretion 
as  to  the  time  when  and  as  to  the  manner  In 
which  the  highway  shall  be  improved  is  gen- 
erally beyond  review,  and  absolutely  so  unless 
In  the  plan  or  manner  of  making  or  main- 
taining the  Improvements  It  acts  with  culpa- 
ble negligence.  When  a  strip  of  land  is  dedi- 
cated, or  Is  acquired  by  condemnation,  for  the 
purposes  of  a  highway.  It  Is  Implied  that  It 
may  be  graded  so  far  as  may  be  necessary  to 
fit  It  for  the  purposes  for  which  it  was  set 
apart;  and,  in  either  case.  It  will  be  presum- 
ed that  the  dedicator,  or  the  Jury  In  award- 
ing compensation  under  the  writ  of  ad  quod 
danmum,  have  estimated  the  Inconvenience 
of  the  owner  and  Injury  to  his  remaining 
property  likely  to  ensue  from  the  necessary 
and  proper  grading  of  the  surface.  And,  un- 
til the  municipality  has  once  exercised  Its 
right  to  grade  the  street,  the  adjacent  lot 
owners  have  notice  that  its  surface  Is  sub- 
ject to  such  change  as  the  municipality  may 
order  In  the  fair  exercise  of  its  discretion 
when  It  sees  proper  to  Improve  the  highway. 

Some  authorities  hold  that  the  duty  of  a 
municipality  to  grade  its  streets  as  may  be 
necessary  Is  a  continuing  one,  and,  what  the 
power  Is  granted  by  the  Legislature,  cannot 
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be  abrogated  by  contract  or  act  of  estoppel. 
Smith's  Modern  Law  of  Municipal  Ck>rpora- 
tlons,  S  318 ;  Elliott,  Streets  and  Roads,  343  et 
seq;  Dillon,  Municipal  Corporations,  {  686; 
Goszler  v.  Georgetown,  6  Wheat.  (U.  S.)  593, 
3  li.  Ed.  339.  But  a  distinction  is  recognized 
between  tbe  rights  of  abutting  owners  where 
no  grade  has  before  been  fixed  and  where 
one  has  been  made.  The  reason  Is  not  far  to 
seek.  As  already  pointed  out,  the  owner  Is 
presumed  to  have  been  compensated  for  tbe 
Injury  done  by  a  proper  grading  of  tbe  ad- 
jacent highway  when  he  accepted  tbe  price 
for  the  dedicated  strip,  or  considered  the  ben- 
efits and  dlsadrnntages  tbat  would  accrue 
from  the  opening  of  the  road  when  graded  for 
use.  On  the  other  band,  If  the  damages  were 
awarded  by  a  Jury,  they  must  have  been  in- 
structed and  considered  the  Inconvenience 
that  would  result  to  the  adjacent  remaining 
lot ;  and  as  such  damages  must  all  be  recov- 
ered in  one  action,  such  improvements  in 
their  nature  being  deemed  permanent,  the 
presumption  arises  that  such  grade  when 
fixed  and  constructed  and  its  consequences 
were  alike  permanent  and  inseparable.  The 
adjacent  owner  may  then  erect  buildings 
with  respect  to  the  permanent  structure  of 
the  street.  It  Is  true  the  town  has  the  right 
to  change  the  grade,  aa  it  ought  to  do  when 
the  public  good  demands.  But  in  that  event, 
if  it  talces  or  injures  the  adjacent  property, 
tbat  is  a  taking  for  tbe  public,  and  the  pub- 
lic should  pay  for  it  It  was  to  meet  that 
precise  condition  In  part  that  section  242  of 
the  present  Constitution  of  this  state  was 
adopted,  reading:  "Municipal  and  other  cor- 
porations, and  individuals  invested  with  the 
privilege  of  taking  private  property  for  pub- 
lic use,  shall  make  just  compensation  for 
property  taken,  injured  or  destroyed  by  them ; 
which  compensation  shall  be  paid  before  such 
taking,  or  paid  or  secured,  at  the  election 
of  such  corporation  or  individual,  before  such 
injury  or  destruction.  The  General  Assembly 
shall  not  deprive  any  person  of  an  appeal 
from  any  preliminary  assessment  of  damages 
against  any  such  corporation  or  Individual, 
made  by  commissioners  or  otherwise;  and 
upon  appeal  from  such  preliminary  assess- 
ment, the  amount  of  such  damages  shall,  in 
all  cases,  be  determined  by  a  Jury,  accord- 
ing to  the  course  of  the  common  law."  Be- 
fore this  Constitution  it  was  held  by  this 
court  that  the  municipality  had  the  right  to 
alter  a  grade  once  established  without  liabil- 
ity to  adjacent  lot  owners,  provided  in  doing 
so  no  private  property  right  of  theirs  was  In- 
vaded, such  as  obstruction  of  light,  air,  or 
ingress  and  egress.  Louisville  v.  Louisville 
Rolling  Mill  Co.,  3  Bush,  416,  96  Am.  Dec. 
243;  Keasy  v.  Louisville,  4  Dana,  154,  29  Am. 
Dec.  395.  But,  construing  section  242,  Const, 
supra,  this  court  in  City  of  Henderson  v. 
McClain,  102  Ky.  402,  43  8.  W.  700,  39  L.  R, 
A.  349;  City  of  Mt  Sterling  v.  Jophson,  53 
8.  W.  1046,  21  Ky.  Law  Rep.  1028;  City  v. 
Detweller,  47  S.  W.  881,  20  Ky.  Law  Rep. 


894:  and  Barfleld  v.  Gleason,  63  S.  W.  964, 
23  Ky.  Law  Rep.  128,  held  that  the  former 
rule  was  changed,  the  language  of  the  sec- 
tion indicating  a  purpose  to  give  the  proper- 
ty holders  compensation  for  Injury  to  prop- 
erty as  well  as  for  property  actually  taken 
In  public  improvements.  But  the  question 
here  presented  has  never  before  arisen  in  this 
court,  and  in  Henderson  v.  McClain,  supra, 
was  expressly  reversed.  It  was  there  said: 
"But  it  is  argued  on  behalf  of  appellant  that 
there  Is  no  legal  right  or  equity  in  a  person 
who  dedicates  land  for  street  purposes,  or  in 
his  assignee,  to  compensation  for  tbe  original 
establishment  of  a  grade  line  and  the  re- 
duction of  the  natural  siurface.of  the  street 
for  street  purposes  to  such  line,  for  the  rea- 
son that,  when  dedicated  unconditionally,  the 
dedicator  must  be  supposed  to  have  contem- 
plated and  consented  that  a  grade  should  be 
established  and  the  inequalities  of  the  sur- 
face brought  to  some  proper  level,  and  to 
have  embraced  in  his  grant  or  dedication  tbe 
rlgbt  to  establish  such  a  grade.  This  ques- 
tion, however,  is  not  presented  by  the  record. 
If  the  law  be  that  consequential  damages  are 
not  recoverable  for  tbe  original  establish- 
ment of  tbe  grade  of  a  street  which  has  been 
dedicated  (and  this  question  is  expressly  not 
here  decided),  the  fact  that  such  establish- 
ment is  original  is  matter  of  defense,  and 
such  fact  does  not  appear  In  this  record." 
This  record,  however,  does  raise  and  present 
the  question  for  decision.  We  hold  that  for 
such  consequential  damages  as  result  to  the 
adjacent  lot  because  of  the  original  construc- 
tion of  the  street's  grade,  when  done  not 
negligently,  the  lot  owner  is  not  entitled  to 
recover  from  the  city;  the  street  having  been 
previously  dedicated  or  acquired  by  the  city 
for  that  purpose.  , 

Another  question  is  presented.  Appellee 
and  his  vendors  bad  maintained  their  im- 
provements on  tbe  lot  In  question  made  with 
reference  to  the  natural  grt^de  of  the  street 
for  more  than  15  years.  It  Is  argued  from 
this  fact  that  the  city  had  thereby,  by  a 
kind  of  acquiescence,  established  the  natural 
grade  as  the  permanent  grade  of  the  street 
But  we  think  there  is  a  wide  and  essential 
difference  between  a  municipality's  acquiring 
a  right  of  way  for  a  street  by  prescription, 
and  being  estopped  by  lapse  of  time  from  im- 
proving the  right  of  way  or  street.  Laches 
of  public  officers  are  not  generally  accounted 
against  the  public.  Particularly  ought  it  not 
In  this  matter;  for  concededly  It  was  within 
the  discretion  of  tbe  municipal  cotmcil  when 
the  public  welfare  demanded,  and  Its  re- 
sources would  admit  of,  such  an  Improve- 
ment If  it  could  be  held  that  a  failure  of 
the  council  for  15  years  to  order  a  certain 
kind  of  Improvement  worked  an  estoppel  on 
the  public  in  the  matter  so  that  it  could  not 
thereafter  be  exercised,  it  would  resutt  tbat 
it  was  not  tbe  Judgment  of  the  municipal 
council  tbat  would  determine  when  such  im- 
provement should  be  made.    The  public  does 
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not  lose  the  right  to  have  Its  proper  officials 
exercise  such  a  discretion,  although  previous 
boards  declined  or  deemed  it  inexpedient  to 
make  the  improvement  We  think  the  right 
of  the  city  to  have  the  street  graded  was, 
when  the  ordinance  complained  of  was  pass- 
ed, precisely  as  it  was  when  the  strip  of 
ground  occupied  by  the  street  was  first  dedi- 
cated for  that  purpose.  It  follows  that  ap- 
pellee could  not  abridge  this  right  by  erect- 
ing a  house  or  fences  or  setting  out  trees 
along  the  property  line.  In  so  Improving 
his  property  be  took  the  chances  of  sustain- 
ing a  loss  by  the  preper  construction  of  the 
street  when  that  event  happened. 

Other  objections  to  the  judgment  assigned 
as  errors  by  appellant  need  not  be  noticed, 
as  it  follows  from  what  has  been  said  that 
there  can  be  no  recovery  by  appellee  in  this 
case  in  any  event 

Judgment  reversed.  Remanded  for  pro- 
ceedings consistent  herewith. 


CUMBERLAND     TBLBPHONB     &     TELE- 
GRAPH CO.  v.  CARTWRIGHT  CREEK 
TELEPHONE  CO. 

<Court  of  Appeals   of  Kentucky.     March  12, 
1908.) 

1.  Pleadiro — Answeb— Striking   out   Mat- 
ter. 

The  court  properly  struck  from  an  answer  a 
paragraph  merely  pleading  in  afSrmative  form 
matters  of  defense  put  in  issue  by  a  traverse 
'Contained  in  a  preceding  paragraph. 

fEd.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  39,  Pleading,  S  284.] 

2.  Frauds,  Statute  oi<— Operatiok  and  Ef- 
fect. 

Where  plaintiffs'  right  to  have  their  private 
telephone  line  connected  with  defendant  tele- 
phone company's  exchange  was  conferred  by 
contracts  under  which  defendant  obtained  its 
franchises  from  a  city  and  county,  and  condi- 
tioned on  defendant's  failure  to  build  the  neces- 
-sary  line  and  furnish  plaintiffs'  telephone  serv- 
ice, which  contracts  were  in  writing,  one  in  the 
form  of  an  ordinance,  and  tlie  other  as  an  order 
or  judgment  of  the  fiscal  court  the  statate  of 
frauds  did  not  bar  plaintiffs'  right  to  compel 
defendant  to  make  the  connection. 

3.  Telegraphs  and  Telephones  —  Private 
Lines— Franchise. 

Where  a  telephone  company  purchased  from 
a  city  and  county  franchises  to  operate  its 
system,  agreeing  to  furnish  any  person  for  whom 
it  might  not  construct  a  line,  telephone  service 
over  the  line  constrncted  by  such  person,  parties 
constructing  for  their  private  use  and  not  for 
operation  m  competition  with  the  company's 
system  a  connecting  line  were  not  required  to 
obtain  a  franchise  therefor. 

4.  Same. 

Where,  under  its  franchises  from  a  city 
and  county,  defendant  telephone  company  con- 
tracted to  furnish  any  person  for  whom  it  might 
not  construct  a  line  telephone  service  over  a 
line  of  his  own  construction,  defendant  could 
not  after  standing  by  and  seemg  plaintiffs  prac- 
tically complete  a  private  line,  refuse  to  connect 
such  line  with  its  exchange  on  the  ground  that 
it  was  itself  willing  to  build  the  line. 

5.  Baibe— Repudiation  of  Contract. 

A  telephone  company  accepting  and  enjoy- 
ing franchises  from  a  city  and  county  for  the 
Dpeiation  of  a  telephone  system  was  estopped  to 


repudiate  the  provisions   of  the  contracts  evi- 
denced by  the  franchises. 

6.  Trial— Transfer  of  Causes. 

Where  a  complaint  prayed  tliat  defendant 
telephone  company  be  made  to  comply  with  the 
contracts  under  which  its  franchises  were  ob- 
tained by  connecting  plaintiffs'  private  line  with 
its  exchange,  and  also  demanded  damages  for 
being  deprived  of  the  use  of  the  telephone  result- 
ing from  defendant's  refusal  to  make  the  con- 
nection, the  two  grounds  of  relief  were  not  in- 
consistent and  it  was  not  error  for  the  court, 
following  a  trial  of  the  issues  of  fact  by  the 
jury,  to  transfer  the  cause  to  the  equity  docket 
for  the  purpose  of  determining  the  equitable 
rights  of  the  parties. 

[Ed.  Note.— For  cases  in  point  -see  Cent.  Dig. 
vol.  46,  Trial,  §  29.] 

7.  Dahaoes— Punitive  Dauages— Breach  of 
Contract. 

Punitive  damages  are  not  recoverable  for  a 
mere  breach  of  contract. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  S  203.] 

8.  Telegbaphs  and  Telephones— Breach  of 
Co?(tract— Failure  to  Furnish  Service- 
Damages. 

In  an  action  against  a  telephone  company 
for  failing  to  connect  plaintiffs'  private  line  with 
defendant's  exchange,  in  accordance  with  the 
contracts  under  which  its  franchises  were  ob- 
tained, plaintiffs  were  entitled  to  recover  such 
damages  as  would  reasonably  compensate  them 
for  the  loss,  if  any,  of  the  value  to  them  of  the 
telephone  service  they  were  entitled  to  receive 
of  defendant,  between  the  date  of  the  comple- 
tion of  their  private  line  and  the  time  of  the 
trial,  less  the  rental  cost  to  them,  at  the  rate 
provided  by  the  contract,  of  the  transmitters 
and  receivers  that  defendant  would  have  been 
requited  to  furnish  them  during  the  same  time, 
such  damages  not  to  exceed  the  amount  claimed 
in  the  petition. 

Appeal  from  Circuit  Court,  Washington 
County. 

"To  be  officially  reported." 

Action  by  the  Cartwright  Creek  Telephone 
Company  against  the  Cumberland  Telephone 
&  Telegraph  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed  In 
part,  and  reversed  In  part  and  remanded  for 
a  new  trial  as  to  the  question  of  damages 
consistent  with  the  opinion. 

Fairleigh,  Straus  &  Falrlelgh  and  G  O.  Mc- 
Chord,  for  appellant  W.  O.  McChord  and  T. 
Scott  Mayes,  for  appellee. 

SETTLE,  J.  Appellant  owns  and  main- 
tains a  telephone  system  in  the  city  of  Spring- 
field and  upon  certain  public  highways  of 
Washington  county,  which  it  operated  for 
Several  years  without  a  franchise  from  either 
the  city  or  county,  but  in  1005  it  purchased 
at  public  sale,  as  the  highest  and  best  bid- 
der, from  both  the  city  of  Springfield  and 
county  of  Washington,  permanent  franchises 
to  operate  and  maintain  Its  telephone  system 
in  the  city  and  county,  paying  therefor  to  the 
city  |1,  and  to  the  county  $25.  Appellant's 
purchase  of  the  franchise  from  the  city  was 
made  under  an  ordinance  duly  passed  by  the 
city  council,  and  of  the  franchise  from  the 
county  under  an  order,  in  due  form,  made 
and  entered  by  Its  fiscal  court    By  the  terms 
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of  Its  contracts  with  the  city  and  fiscal  conrt 
appellant  agreed  and  nndertook  to  construct 
and  maintain  an  ezcbange  In  the  city  of 
Springfield,  certain  exchanges  In  Washington 
county  outside  of  Springfield,  and  al&o  cer- 
tain designated  lines  In  the  county,  on  condi- 
tion that  It  would  secure  rights  of  way,  have 
the  outside  exchanges  operated,  and  that  It 
would  In  addition,  and  upon  the  terms  ex- 
pressed In  the  contracts,  famish  any  person 
or  number  of  persons,  for  whom  It  might  not 
construct  a  line  or  lines,  telephone  service 
over  a  line  or  lines  of  his  or  their  own  con- 
struction. These  two  contracts  should  be 
considered  and  construed  as  one  contract 
They  provide  that:  "Any  person  or  number 
of  persons  In  Washington  county  who  may 
not  reside  on  any  of  said  purchaser's  lines, 
and  for  whom  the  purchaser  may  not  con- 
struct lines  so  as  to  connect  with  any  of  said 
exchanges,  shall  have  the  right  to  construct 
and  maintain  their  own  lines  to  within  one 
and  one-half  miles  of  any  of  said  exchanges, 
when  the  purchaser  will  connect  such  Dues 
with  the  nearest  exchange,  the  owner  of  said 
lines  to  have  telephone  service  over  the  lines 
of  said  purchaser  In  Washington  county, 
Kentucky,  by  renting  from  the  purchaser  a 
transmitter  and  receiver  at  the  rate  of  $2.00 
per  year.  The  payment  of  the  above  rate 
shall  entitle  all  subscribers  to  use  all  of  said 
purchaser's  lines  In  Washington  county,  Ky." 
About  the  time  appellant's  franchises  were 
obtained  appellees,-  J.  Richard  Smith  and 
others,  citizens  of  Washlng^ton  county,  resid- 
ing on  the  Smith's  Mill  Turnpike — one  of  the 
roads  on  which  appellant  was  not  required 
by  its  contracts  to  construct  or  maintain  a 
telephone  Mne — desiring  telephone  service,  ad- 
vised appellant  of  their  purpose  to  construct 
their  own  line  and  connect  It  with  appellant's 
exchange  at  Springfield,  and  with  that  ob- 
ject In  view  appellees,  for  convenience,  or- 
ganized themselves  Into  a  partnership  or 
joint-stock  company  called  the  "Cartwrlght 
Creek  Telephone  (Company."  Appellees  claim- 
ed that  a  contract,  to  be  signed  by  the  com- 
pany and  members  composing  It  and  by  ap- 
pellant, was  to  be  written  by  Edwards,  ap- 
pellant's managing  agent,  who  assented  to 
the  construction  of  the  proposed  line.  Act- 
ing upon  the  assurance  thus  received,  and 
upon  the  privilege  given  them  by  appellant's 
contracts  with  the  city  of  Springfield  and  the 
fiscal  court  of  Washington  county,  appellees 
constructed  the  contemplated  line,  6  miles  in 
length,  and  to  within  l^i  miles  of  Spring- 
field, at  a  cost  approximating  $500.  Appel- 
lant refused,  however,  to  connect  the  line 
thus  constructed  with  its  exchange  at  Spring- 
field, though  requested  by  appellees  to  do  so, 
and  that  refusal  was  followed  by  the  institu- 
tion of  this  action  by  appellees  to  recover  of 
appellant  the  damages  sustained  by  them  on 
accoimt  of  appellant's  failure  to  connect  the 
newly  constructed  line  with  Its  Springfield 
exchange,  and  to  compel  It  to  yet  make  such 
connection,  as  provided  by  its  contracts  with 


the  city  of  Springfield  and  fiscal  court  of 
Washington  county. 

Appellant's  answer  presented  In  separate 
paragraphs  the  following  grounds  of  defense: 
(1)  A  traverse  of  the  averments  of  the  peti- 
tion. (2)  That  it  was  ready  and  willing  it- 
self to  construct  a  telephone  Hne  along  and 
over  Smith's  Mill  Turnpike  and  to  furnish 
over  such  line  telephone  service  to  appellees 
at  their  respective  residences,  but  that  appel- 
lees refused  to  accept  such  service,  and  that 
they  (appellees)  have  no  right  to  construct  a 
private  telephone  line  and  require  appellant 
to  connect  it  with  its  Springfield  exchange. 

(3)  That  the  alleged  conditions  Imposed  by 
the  contracts  between  appellant  the  city  of 
Springfield  and  fiscal  court  and  the  agree- 
ment between  Its  agent,  Edwards,  and  appel- 
lees with  reference  to  the  connecting  of  their 
telephone  line  with  appellant's  Springfield 
exchange,  the  latter  being  unwritten  and  not 
to  be  performed  within  a  year,  and  the  first 
unsigned  by  appellant,  were  within  the  stat- 
ute of  frauds  and  therefore  unenforceable. 

(4)  That  appellee's  telephone  line  on  the 
Smith's  Mill  Turnpike  was  constructed  and  is 
attempted  to  be  maintained  without  auth<Nrl- 
ty  from  the  fiscal  court  of  Washington  coun- 
ty,  and  without  legal  right.  The  circuit 
court,  on  appellee's  motion  struck  from  the 
answer  the  second  paragraph,  which  was  ikot 
improper,  as  that  paragraph  merely  pleaded 
in  affirmative  form  matters  of  defense  put 
in  issue  by  the  traverse  contained  In  the 
first  paragraph.  The  court  also  sustained 
demurrers  to  the  third  and  fourth  para- 
graphs  of  the  answer  which  ruling  was  also 
proper.  If,  as  claimed  by  appellees,  their 
right  to  have  their  telephone  line  connected 
with  appellant's  Springfield  exchange  was 
conferred  by  the  contracts  under  which  ap- 
pellant obtained  its  franchises  from  the  city 
of  Springfield  and  fiscal  court  of  Washington 
county,  and  conditioned  upon  the  failure  of 
appellant  to  build  the  necessary  line  and  fur- 
nish them  telephone  service,  and  these  con- 
tracts were  in  writing  and  also  recorded,  one 
in  the  form  of  an  ordinance  and  the  other  as 
an  order  or  judgment,  the  statute  of  frauds 
would  not  bar  appellee's  right  to  the  relief 
sought  in  the  action. 

It  is  further  apparent  that,  if  the  right  to 
construct  and  maintain  appellee's  telephone 
line  and  to  connect  it  with  appellant's  Spring- 
field exchange  was  conferred  by  the  contracts 
under  which  the  latter's  franchises  to  main- 
tain and  operate  its  lines  were  obtained  from 
the  city  of  Springfield  and  the  fiscal  court  of 
Washington  county,  as  appellees'  telephone 
line  is  to  be  operated  for  their  private  and 
exclusive  use,  and  not  fi>r  profit  or  la  compe- 
tition with  the  telephone  lines  or  service  of 
appellant,  the  law  Imposed  upon  them  no 
duty  to  purchase  from  the  fiscal  court  a 
franchise  or  privilege  to  c<Mistruct  or  main- 
tain their  single  telephone  line.  If  this  con- 
clusion proves  tenable,  it  would  necessarily 
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follow  that  the  plea  of  the  fonrth  paragraph 
-of  the  answer  constituted  no  defense  to  the 
action,  and  therefore  appellees'  demurrer  to 
it  was  well  taken.  Such  afflrmatlre  matter 
as  was  left  in  the  answer,  after  the  second 
paragraph  was  stricken  out  and  demurrers 
sustained  to  the  third  and  fourth,  was  con- 
troverted of  record,  and  on  the  trial  that 
followed  the  jury  returned  a  verdict  In  ap- 
pellees' behalf  for  $1,000  damages,  upon 
which  Judgment  was  duly  entered.  On  ap- 
pelle's  motion  and  by  order  of  the  circuit 
court,  the  cause  was  then  transferred  to  the 
equity  docket,  and  thereafter  a  further  Judg- 
ment entered,  the  material  part  of  which  is 
as  follows:  "That  the  defendant,  Cumber- 
land Telephone  &  Telegraph  Company,  shall 
connect  plalntlfFs'  line  with  the  defendant's 
exchange,  at  Springfield,  Kentucky,  and  rent 
to  the  plaintiffs  the  necessary  transmitters 
and  receivers  and  furnish  the  plaintiffs  tele- 
phone service  over  defendant's  system  in 
Washington  cotmty,  Kentucky,  on  the  pay- 
ment of  rental  of  $2.00  per  year  by  plain- 
tiffs to  defendant  as  rental  for  such  trans- 
mitters and  receivers;  and  it  is  further  ad- 
Judged  that  said  connection  shall  be  made 
with  plaintiffs'  said  line  not  closer  than  one 
and  one-half  miles  of  defendant's  telephone 
exchange  in  Springfield,  Kentucky,  and  said 
-connection  shall  be  made  within  ninety  days 
from  this  date." 

Appellant,  within  three  days  after  the  re- 
Inm  of  the  verdict  of  the  Jury,  filed  motion 
and  grounds  for  a  new  trial,  but  the  motion 
was  overruled,  to  which  ruling,  and  that  of 
the  court  in  transferring  the  cause  to  the 
equity  docket,  and  also  to  the  Judgment  then 
entered,  as  well  as  the  Judgment  for  dam- 
ages upon  the  verdict,  appellant  excepted, 
and  from  the  Judgments  in  question  was 
granted  an  appeal  the  prosecution  of  which 
presents  for  our  consideration  the  several 
matters  complained  of  as  error. 

\7ithont  attempting  to  discuss  the  facts  in 
detail,  we  think  it  proper  to  say  that  as  to 
the  question  of  whether  or  not  appellant's 
agent,  Edwards,  agreed  with  appellees  to  pre- 
pare a  writing  with  respect  to  the  connection 
-of  their  line  with  its  Springfield  exchange, 
the  evidence  was  so  conflicting  as  to  leave 
the  matter  In  some  doubt.  But  in  our  opin- 
ion the  evidence  as  a  whole  tended  to  prove 
that  appellees  before  commencing  the  work 
advised  appellant  of  their  purpose  to  con- 
struct the  telephone  line  on  the  Smith's  Mill 
'Turnpike  in  accordance  with  the  provisions 
of  the  contracts  under  which  appellant  ac- 
quired Its  franchises  from  the  city  of  Spring- 
field and  fiscal  court  of  Washington  county, 
and  to  connect  such  line  with  appellant's 
Springfield  exchange,  at  a  point  not  nearer 
than  1%  miles  of  that  city.  It  Is,  we  think, 
also  apparent  from  the  evidence  that,  whm 
so  advised,  appellant  did  not  offer  to  con- 
'  struct  the  telephone  line  for  appellee's  use, 
or  to  furnish  them  the  desired  telephone  serv- 
ice as  it  does  other  patrons ;  nor  did  it  then 


Inform  appellees  that  it  would  not  permit  the 
connection  of  their  telephone  line  with  its 
Springfield  exchange;  but,  on  the  contrary, 
gave  appellees  assurance  that  the  necessary 
connection  with  its  exchange  would  be  made 
upon  the  completion  of  their  line.  The  au- 
thority both  to  construct  their  line  and  con- 
nect It  with  appellant's  exchange  being  con- 
ferred by  the  contracts  under  which  appel- 
lant acquired  its  franchises,  such  right  appel- 
lees could  enforce  because  of  the  failure  of 
appellant  to  construct  such  line,  which  fail- 
ure was  not  cured  by  its  offer  to  construct 
the  line  after  its  construction  was  commenc- 
ed by  appellee.  The  franchises  were  pur- 
chased by  it  at  nominal  prices  and  are  far 
more  valuable  than  the  sums  paid  for  them 
respectively.  The  readiness  of  the  county 
and  city,  each  to  confer  upon  appellant  a 
franchise  at  such  an  inslgniflcant  price,  can 
be  accounted  for  upon  the  hypothesis  that  the 
real  Inducement  and  chief  consideration  was 
the  undertaking  of  appellant  to  provide  per- 
sons throughout  the  county,'  not  residing  up- 
on Its  lines  for  whom  it  might  be  unwilling 
to  construct  lines  with  telephone  service  up- 
on the  terms  and  at  the  price  expressed  in 
the  contract  mentioned,  upon  their  construct- 
ing and  maintaining  their  own  lines  as  there- 
in provided. 

If,  upon  being  informed  by  appellees  of 
their  desire  to  secure  Its  telephone  service, 
appellant  had  expressed  its  readiness  to  con- 
struct the  line  for  them,  and  had  within  a 
reasonable  time  undertaken  and  completed 
its  construction  and  given  the  necessary  con- 
nection with  its  Springfield  exchange,  we 
would  have  a  different  case  to  the  one  before 
us.  The  evidence  in  this  case  shows  no  such 
state  of  facts  as  we  have  supposed.  On  the 
contrary,  it  conduced  to  prove  that  appel- 
lant's agents  Instead  of  offering  to  construct 
the  proposed  line,  stood  by  and  saw  appellees 
construct  it  to  a  point  within  1%  miles  of  the 
Springfield  exchange,  at  a  cost  of  $500  and 
with  the  expectation  of  securing  connection 
with  the  exchange,  and  of  having  telephone 
service  as  provided  by  the  contract  in  ques- 
tion by  paying  $2  per  year  rental  for  each  of 
the  transmitters  and  receivers  used,  instead 
of  $1.65  per  month  as  paid  by  regular  sub- 
scrit>ers  where  appellant  constructs  the  lines. 
At  this  Juncture  appellant's  agents  apparent- 
ly realized  that  It  could  afford  to  construct 
the  line  on  Smith's  Mill  Turnpike,  and  for 
the  first  time  offered  to  do  so.  Whether 
this  offer  grew  out  of  the  discovery  that  If 
each  person  Interested  In  the  new  telephone 
line  would  subscribe  for  one  of  appellant's 
telephones,  at  the  customary  rate  of  $1.65  a 
month,  it  could  afford  to  construct  its  own 
line  on  the  Smith's  Mill  Pike,  or  from  some 
other  cause  does  not  appear.  At  any  rate  ap- 
pellant's offer  to  construct  the  line  In  ques- 
tion came  too  late,  for  It  was  after  the  work 
had  been  commenced,  and  practically  com- 
pleted by  appellees. 

There  can  be  no  doubt  from  the  evidence 
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tbat  appellant  refused  to  connect  appellee's 
line  with  Its  Springfield  exchange.  This  re- 
fusal was  an  evasion  of  the  contracts  under 
which  appellant  secured  Its  franchises,  and 
constituted  a  breach  thereof.  It  Is  not  true, 
as  contended  by  appellant,  that  there  is  no 
such  mutuality  or  privity  between  bppellees 
and  appellant,  growing  out  of  the  contracts 
In  question,  as  entitle  the  former  to  main- 
tain this  action.  Numerous  cases  may  be 
found  holding  that  where  a  contract  is  made 
between  two  or  more  parties  for  the  l)eneflt 
of  a  third  party,  the  latter  may  maintain  an 
action  on  the  contract.  Blakeley,  etc.,  ▼. 
Adams,  113  Ky.  392,  68  S.  W.  303;  Graves 
County  Water  Company  v.  Liegon,  112  Ky. 
775,  66  S.  W.  725;  Paducnh  Lumber  Co.  v. 
Paducah  Water  Co.,  89  Ky.  340,  12  S.  W.  554, 
13  8.  W.  249,  7  I*  R.  A.  77,  25  Am.  St.  Rep. 
536;  Duncan  v.  Water  Co.  (Ky.)  16  S.  W. 
523;  Gorrell  v.  Supply  Co.,  124  N.  0.  328, 
32  8.  B.  720,  46  L.  R.  A.  518,  70  Am.  St.  Rep. 
598.  In  any  event  the  contract  between  ap- 
pellant and  the  fiscal  court  expressly  gives 
appellees  a  right  of  action  by  the  following 
provision:  "The  county  of  Washington,  or 
any  citizen  thereof,  having  a  cause  of  action, 
may  institute  an  action  for  damages  for  the 
violation  of  any  of  the  conditions  of  this 
order,  or  for  a  failure  of  the  company  to  com- 
ply with  the  terms  and  conditions  herein  set 
out." 

There  Is  no  merit  in  appellant's  plea  of 
the  statute  of  frauds.  In  order  for  appellees 
to  assert  the  rights  conferred  upon  them  by 
the  contracts  between  the  city,  the  fiscal 
court,  and  appellant.  It  was  not  necessary 
that  another  and  Independent  writing  should 
have  been  entered  Into  between  the  latter 
and  appellees ;  and  as  the  contract  between 
appellant  and  the  city  of  Springfield  was  In 
the  form  of  a  printed  and  published  ordi- 
nance, adopted  by  the  city  council,  and  that 
of  appellant  with  the  fiscal  court  was  in  the 
form  of  an  order  entered  of  record,  it  was 
not  necessary  that  separate  writings  .should 
have  been  entered  into  by  the  parties  to  make 
these  contracts  binding  on  appellant.  Hav- 
ing accepted  these  contracts  and  enjoyed  the 
franchises  they  granted,  appellant  Is  estop- 
ped to  repudiate  any  of  their  provisions. 
Graves  County  v.  Llegon,  112  Ky.  775,  66  S. 
W.  725. 

It  was  not  error  for  the  court  to  transfer 
the  cause  to  the  equity  docket,  following  a 
trial  of  the  Issues  of  fact  by  the  Jury,  for 
the  purpose  of  determining  the  equitable 
rights  of  the  parties.  There  was  no  necessity 
for  an  election  by  appellees  as  there  was  no 
misjoinder  of  causes  of  action.  The  relief 
sought  was  twofold:  It  was  asked  that  ap- 
pellant, be  made  to  comply  with  the  contracts 
under  which  its  franchises  were  obtained  by 
connecting  appellees'  line  with  its  exchange; 
and,  as  an  Iqcident  of  Its  refusal  to  comply 
with  the  contracts,  appellee  demanded  dam- 
ages for  being  deprived  of  the  use  of  the  tele- 
phone resulting  from  ench  refusal.    The  two 


groimds  of  relief  were  not  inconsistent,  con- 
sequently the  court  properly  required  of  ap- 
pellant compliance  with  its  contracts. 

We  are  of  opinion,  however,  that  the  in- 
structions to  the  Jury  erroneously  stated  the 
measure  of  damages.  Punitive  damages  are 
not  recoverable  for  a  mere  breach  of  contract. 
"Exemplary  damages  have  been  almost  unl- 
versally  denied  in  actions  ex  contractu.  No 
more  can  be  recovered  as  damages  than  will 
fully  compensate  the  party  injured.  There 
exists,  however,  an  exception  to  this  general 
rule  in  the  case  of  a  breach  of  contract  to 
marry,  in  which  exemplary  damages  may  be 
allowed."  13  Cyc.  113;  2  Sutherland  on 
Damages  (3d  Ed.)  {  390.  The  recovery  in 
this  case  should  have  been  confined  to  com-' 
pensatory  damages,  and,  upon  another  trial, 
the  Jury  should  be  instructed  that  "If  they 
find  for  appellees  they  should  allow  them 
such  a  sum  In  damages,  as  they  may  believe 
from  the  evidence,  will  reasonably  compen- 
sate them  for  the  loss,  if  any,  of  the  value 
to  them  of  the  telephone  service  they  were 
entitled  to  receive  of  appellant,  between  the 
date  of  the  completion  of  the  Smith's  Mill 
Turnpike  telephone  line  to  within  \¥t  miles 
of  Springfield,  and  the  time  of  the  trial,  less 
the  rental  cost  to  them,  at  the  rate  of  $2.00 
per  year  each,  of  the  transmitters  and  re- 
ceivers that  appellant  would  have  been  re- 
quired to  furnish  them  during  the  same  time, 
that  may  have  resulted  from  the  failure,  if 
any,  of  appellant  to  connect  the  Smith's  Mill 
Turnpike  telephone  line  with  the  Springfield 
exchange,  but  the  damages  altogether,  if 
any  are  allowed,  should  not  exceed  the  amount 
claimed  in  the  petition,  to  wit,  $1,000.00." 

The  instructions  in  other  respects  seem  to 
be  substantially  correct. 

The  judgment,  in  so  far  as  It  compels  ap- 
pellant to  connect  appellees'  line  with  Its 
Spriugfleld  exchange,  and  to  furnish  for  their 
use  telephone  service,  is  afilrmed,  but  so  much 
thereof  as  awarded  appellees  damages  is  re- 
versed, and  cause  remanded  for  a  new  trial 
as  to  the  question  of  damages  consistent  with 
the  opinion. 


THOMAS  V.  WOODS. 

(Court  of  Appeals  of  Kentucky.    March  25, 
1908.) 

1.  Municipal    Cobpobations  —  Public    Iic- 

PB0VEMENT8 — ASSESSMENTS    FOB    BENEFTTS— 

Natube  of  Impbovkments— Seweb — "Orig- 
inal Impbovement." 

Ky.  St.  1903,  i  3100,  provides  that  no  error 
in  the  proeeedinRs  of  the  general  council  shall 
exempt  from  payment  after  the  work  is  done,  at 
required  by  the  ordinance  or  contract,  but  that 
no  ordinance  for  any  original  improvement! 
mentioned  in  the  act  shall  pass  both  branches  oi 
the  K^neral  council  at  the  same  meeting,  and  at 
least  two  weeks  shall  intervene  between  its  pas- 
sage in  the  two  branches,  and  by  section  3105  ol 
the  act  the  general  council  is  given  power  to 
contract  for  sewers.  Held,  that  the  construc- 
tion for  the  first  time  of  a  sewer  in  front  of  de- 
fendant's property  was  an  "original  improve- 
■■     "thii 


ment"  within  the  statute. 
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2.  SAitB— X>rECT  OF  ViOLATiiro  Statute  An- 

THOBIZINO   lUPBOVEUENT. 

The  provision  requiring  two  weeks  to  inter- 
vene between  tlie  passage  of  the  ordinance  in 
the  two  branches  of  the  council  is  mandatory, 
and,  where  only  three  days  intervened,  the  ordi- 


z 


nance  was  von 

Appeal  from  Circuit  Court,  Keaton  County. 

"To  be  officially  reported." 

Action  by  ElswoFtb  Woods  against  James 
T.  Thotnas.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remanded, 
with  directions  to  dismiss. 

Orlando  P.  Schmidt,  for  appellant  Orle 
S.  Ware,  for  appellee. 

CLAT,  a  This  action  was  Instituted  in 
the  Kenton  circuit  court  by  the  appellee.  Els- 
worth  Woods,  to  enforce  a  lien  against  the 
property  of  appellant,  James  T.  Thomas,  for 
the  construction  of  a  sewer  In  front  of  his 
property  on  St  Louis  street  In  the  city  of 
Covington.  The  petition  sets  out  the  passage 
of  the  ordinance  and  the  various  proceedings 
of  the  general  council,  and  states  that  by 
reason  thereof,  appellee  has  a  lien  on  the 
property  of  appellant  described  In  the  peti- 
tion. Appellant  Thomas  filed  an  answer  in 
three  paragraphs.  A  demurrer  to  each  of  the 
paragraiAs  of  the  answer  was  sustained,  and 
appellant  then  filed  an  amendment  to  the 
first  and  second  paragraphs  of  the  original 
answer.  To  these  paragraphs  as  amended 
the  court  also  sustained  a  demurrer.  Appel- 
lant declining  to  plead  further,  the  court 
gave  judgment  In  favor  of  appellee,  and  or- 
dered a  sale  of  appellant's  property. 

The  first  paragraph  of  appellant's  answer 
and  amendment  thereto  presents  the  defense 
that  two  weeks  did  not  elapse  between  the 
passage  of  the  ordinance  ordering  the  con- 
struction of  the  sewer  by  the  board  of  coun- 
cilmen  and  its  passage  by  the  board  of  alder- 
men, as  required  by  section  3100  of  the  Ken- 
tuclqr  Statutes,  of  1903,  and  that  said  ordi- 
nance Is  therefore  void.  Section  3100  of  the 
Kentucky  Statutes  for  1903  Is  as  folipws: 
"No  error  In  the  proceedings  of  the  general 
council  shall  exempt  from  payment,  after  the 
work  has  been  done,  as  required  by  either 
the  ordinance  or  contract;  but  the  general 
council  or  the  courts  In  which  suits  may  be 
pending  shall  make  all  corrections,  rules  and 
orders  to  do  justice  to  all  parties  concerned ; 
and  In  no  event  If  such  Improvement  be  made 
as  Is  provided  for,  either  by  ordinance  or 
contract  shall  the  ciiy  be  liable  for  such  Im- 
provement without  the  right  to  enforce  it 
against  the  property  receiving  the  benefit 
thereof;  but  no  ordinance  for  any  original 
improvement  mentioned  In  this  act  shall  pass 
both  boards  of  the  general  council  at  the 
same  meeting,  and  at  least  two  weeks  shall 
elapse  between  the  passage  of  any  such  ordi- 
nance from  one  board  to  the  other."  Counsel 
for  appellee  insists  that  this  provision  is  not 
available  as  a  defense  to  this  action  for  two 
reasons:  (1)  A  sewer  is  not  an  original  im- 
provement   (2)  Any  defect  in  the  ordinance 


is  simply  an  error  in  the  proceedings  of  the 
general  council,  which  cannot  exempt  from 
payment.  Inasmuch  as  the  work  has  been 
done  as  required  by  the  ordinance  or  con- 
tract As  to  what  are  local  improvements, 
as  well  as  the  general  rule  relating  thereto. 
Is  well  stated  by  Abbott  In  bis  work  on  Mu- 
nicipal Corporations  (volume  1,  p.  794)  In  the 
following  language:  "On  the  contrary,  the 
opening,  paving,  or  macadamizing,  grading, 
curbing,  and  guttering  or  general  improve- 
ment of  streets  and  highways,  the  rimning  of 
water  pipes  and  mains,  or  placing  of  hy- 
drants, construction  of  viaducts,  local  sewers, 
ditches,  or  drains,  or  the  running  of  sewer 
pipes,  the  construction  or  repair  of  sidewalks, 
the  establishment  of  parkways,  public  grounds 
or  parks,  the  construction  of  safe  harbors, 
landings,  wharves,  and  docks,  have  each  been 
considered  local  Improvements  of  such  a  char- 
acter that  the  cost  of  their  construction  or 
making  should  be  assessed  against  the  proper- 
ty benefited  in  proportion  to  the  benefits  re- 
ceived. The  general  rule  In  regard  to  the 
construction  of  all  the  Improvements  noted 
above  In  the  absence  of  special  charter  or 
statutory  provisions  Is  that  the  original  cost 
of  such  improvement  must  be  borne  by  local 
assessments  levied  upon  property  benefited. 
After  such  original  construction  the  cost  of 
making  the  usual  and  necessary  repairs  must, 
however,  be  paid  from  the  general  corporate 
funds  or  revenues."  In  the  case  of  State  v. 
Reis,  38  Minn.  371,  38  N.  W.  97,  the  court  in 
defining  an  Improvement  uses  the  following 
language :  "The  only  essential  elements  of  a 
'local  improvement'  are  those  which  the  term 
Itself  Implies,  viz.,  that  it  shall  benefit  the 
property  on  which  the  cost  Is  assessed  in  a 
manner  local  in  its  nature,  and  not  enjoyed 
by  property  generally  in  the  city.  If  It  does 
this,  rendering  the  property  more  attractive 
and  comfortable,  and  hence  more  valuable  for 
use,  then  it  is  an  Improvement"  Under  this 
definition  there  can  be  no  doubt  that  a  local 
sewer  of  the  kind  constructed  in  front  of  ap- 
pellant's property  is  an  Improvement.  It  ma- 
terially benefits  the  property  in  front  of  which 
it  is  constructed.  It  carries  away  the  sewage 
which  would  otherwise  be  accumulated  on  the 
premises.  In  this  way  it  adds  to  the  comfort 
convenience,  and  value  of  the  property.  In 
the  case  of  In  re  Leake  &  Watts  Orphan 
Home,  92  N.  Y.  116,  it  was  held  that  the  au- 
thority to  regulate,  grade,  and  otherwise  im- 
prove a  certain  avenue  carried  with  it  the 
right  to  construct  a  sewer  in  it  Thus  it  will 
be  seen  that  a  sewer  is  regarded  not  only  as 
an  improvement,  but  as  a  street  improvement. 
Counsel  for  appellee  earnestly  Insists  that 
the  word  "original"  indicates  that  there  may 
be  a  construction,  and  subsequently  a  recon- 
struction of  the  sewer ;  that  while  the  statute 
provides  for  the  construction  of  sewers,  no 
provision  is  made  for  their  reconstruction; 
that,  after  the  sewer  has  been  once  construct- 
ed. It  is  the  duty  of  the  city  to  keep  the 
same  in  repair.    It  is  unnecessary  to  deter- 
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mine  who  would  be  liable  for  the  subsequent 
conatmctlon  of  a  sewer.  That  one  might  be 
BubseQuently  constructed  admits  of  no  doubt. 
The  word  "original,"  when  used  In  connection 
with  an  Improvement,  refers  to  an  Improve- 
ment when  first  made.  So  far  as  the  record 
shows,  the  sewer  constructed  In  front  of  ap- 
pellant's property  Is  the  first  there  construct- 
ed. Being  an  Improvement,  we  think  It  nec- 
essarily foUows  that  It  Is  an  original  Improve- 
ment It  will  be  observed  that  the  language 
of  section  3100  is  very  broad.  It  does  not 
say  "any  original  improvement  heretofore 
mentioned,"  or  mentioned  in  any  particular 
section,  but  "any  original  improvement  men- 
tioned In  this  act."  It  therefore  Includes 
every  kind  of  Improvement  constructed  for 
the  first  time,  and  mentioned  in  said  act 
By  section  3103  the  general  council  are  giv- 
en the  power  to  construct  sewers.  Sewers, 
therefore,  are  improvements  mentioned  in  the 
act,  and,  when  constructed  for  the  first  time, 
must  necessarily  be  original  improvements. 
Tliat  being  the  case,  the  provisions  of  section 
3100,  with  reference  to  the  passage  of  ordi- 
nances ordering  original  Improvement,  apply 
to  sewers. 

But  it  iB  argued  that  the  failure  to  let  two 
weeks  elapse  between  the  passage  of  the 
ordinance  In  the  two  boards  of  the  council 
Is  simply  an  error  In  the  proceedings  of  the 
council,  and  does  not  exempt  from  payment 
after  the  woric  has  been  done.  It  will  be 
observed,  however,  that  the  provision  to  the 
effect  that  "no  error  in  the  proceedings  of 
the  general  coimcll  shall  exempt  from  pay- 
ment, after  the  work  has  been  done,  as  re- 
-qulred  by  either  the  ordinance  or  contract" 
is  immediately  followed  by  this  provision: 
'"But  no  ordinance  for  any  original  Improve- 
ment mentioned  in  this  act  shall  pass  both 
boards  of  the  general  council  at  the  same 
meeting,  and  at  least  two  weeks  shall  elapse 
1>etween  the  passage  of  any  such  ordinance 
from  one  board  to  the  other."  We  think  it 
perfectly  plain,  therefore,  that  a  failure  to 
let  two  weeks  elapse  between  the  passage 
of  the  ordinance  In  question  from  one  board 
to  the  other  Is  not  the  kind  of  error  in  the 
proceedings  of  the  general  council  which  the 
council  or  the  court  may  thereafter  correct 
This  provision  of  the  statute  we  think  Is 
mandatory.  It  must  be  complied  with  In 
•order  to  give  any  validity  to  the  proceedings. 
A  failure  to  comply  with  It  is  fatally  de- 
fective. If  the  Legislature  had  intended  that 
no  error  in  the  proceedings  of  the  general 
council  should  exempt  from  payment  after 
the  work  had  been  done  in  accordance  with 
the  ordinance  or  contract.  It  would  not  have 
added  the  further  provision  in  regard  to  the 
time  and  passage  of  the  ordinance  In  the 
two  boards.  There  would  have  been  no  need 
for  the  latter  provision,  if  the  failure  to 
comply  with  it  constituted  merely  an  error 
in  the  proceedings  of  the  council  which  could 
be  corrected  by  the  council  or  the  courts. 
The  ordinance  in  this  case  was  passed  by  the 


board  of  council  on  April  16;  1906,  and  hy 
the  board  of  aldermen  on  April  19,  1906. 
Thus  It  win  be  seen  that  only  three  days  elaps- 
ed between  the  passage  of  the  ordinance 
by  the  two  boards.  This  ordinance  was  the 
foundation  of  the  whole  proceeding.  Its  pas- 
sage was  in  plain  violation  of  the  express 
words  of  the  statute,  and  It  Is  therefore  void. 

The  correct  interpretation  of  section  3100, 
Ky.  St  1008,  may  be  found  in  Blchardson, 
etc.,  V.  Mehler,  etc..  Ill  Ky.  408,  63  S.  W.  957, 
where  a  similar  provision  contained  in  tbe 
charter  of  cities  of  the  first  class  was  under 
consideration.  In  that  case  the  court  said: 
"The  correct  doctrine  seems  to  be  that  the 
liability  for  such  Improvements  must  under 
the  statute  be  created  by  legislative  action 
of  the  council,  and  that  legislation  must  be 
valid  at  least  In  part  or  no  liability  can 
arise.  If  the  foundation  Is  a  nullity,  none 
of  the  subsequent  proceedings  can  be  vali- 
dated. If  the  ordinance  be  wholly  void.  It 
cannot  be  authority  for  a  valid  contract  for 
there  Is  no  authority  to  make  the  contract 
except  the  ordinance.  By  such  an  ordinance 
there  is  created  an  obligation  to  pay  for 
a  service  for  which  there  Is  no  common  law 
liability.  Whitefleld  v.  Hippie,  12  S.  W.  150, 
11  Ky.  Law  Bep.  386.  It  could  not  be  created 
except  for  the  statute.  It  must  be  created 
in  conformity  thereto."  The  above  language 
was  followed  and  approved  by  this  court  In 
the  case  of  City  of  Covington  v.  Brinkman, 
79  8.  W.  234,  26  Ky.  Law  Bep.  1949.  Having 
reached  the  conclusion  that  the  ordinance 
is  void,  it  will  be  unnecessary  to  determine 
the  other  questions  raised  on  this  appeal. 

For  the  reasons  given,  the  judgment  is 
reversed  and  cause  remanded,  with  directions 
to  dismiss  the  petition. 


WAEDEN  V.  MADISONVILLBS,  H.  & 
E.  R.  CO. 

(Court  of  Appeals  of  Kentucky.     March  25, 
1908.) 

EhfiNENT  Domain — Cokdbmnatioh  fob  Rah.- 
BOAD— Necessity— BviDENCK. 

Evidence  in  proceedings  to  condemn  a  strip 
200  feet  wide  for  a  railroad,  under  Ky.  St  I 
7G8,  subd.  4,  giving  the  right  to  condemn  130 
feet  where  there  are  to  be  two  tracks,  and  in  ad- 
dition for  the  purpose  of  cuttings  or  embank- 
mentB,  and  for  procuring  stone,  gravel,  or  other 
material,  or  for  draining  its  roadbed,  the  riaht 
to  talce  such  other  lands  as  may  be  necessary 
for  the  proper  construction,  operation,  and  secn- 
ri^  of  the  road,  held  sufficient  to  show  a  reason- 
able necessity  for  the  land,  which  is  all  that  is 
required ;  the  testimony  of  the  contractor  that 
bis  contract  was  for  a  single  track  not  being 
conclusive  that  the  company  did  not  intend  to 
build  anther. 

Appeal  from  Circuit  Court  Ohio  County. 

"To  be  officially  reported." 

Condemnation  proceedings  by  tbe  Madison- 
ville,  Hartford  &  Eastern  Railroad  Company 
against  W.  M.  Warden.  Judgment  for  plain- 
tifC.    Defendant  appeals.    Affirmed. 
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W.  Scott  Morrlaon,  for  appellant.  Glenn 
&  Slmmerman  and  Benjamin  D.  Warfield,  for 
appellee. 

CLAT,  O.  This  iB  the  second  appeal  of  this 
case.  The  opinion  on  tlie  first  appeal  will  be 
found  In  101  S.  W.  914,  31  Ky.  Law  Rep.  234. 
In  that  opinion  this  court  said:  "On  the  re- 
turn of  the  case  to  the  circuit  court,  the  court 
will  set  aside  the  order  sustaining  the  demur- 
rer to  so  much  of  the  answer  as  denied  the 
incorporation  of  the  plaintiff,  and  will  hear 
proof  as  to  the  incorporation  and  as  to  the 
necessity  of  the  strip  of  land  proposed  to  be 
taken.  A  copy  of  the  articles  of  incorporation 
duly  certified  will  make  out  a  prima  facie 
case  for  the  plaintiff  as  to  Its  incorporation. 
If  the  proof  shall  satisfy  the  court  that  the 
strip  of  land  is  necessary  for  the  purposes  of 
the  railroad  company  and  that  the  railroad 
company  has  been  properly  Incorporated,  he 
will  then  enter  a  Judgment  upon  the  verdict 
of  the  Jury.  The  verdict  of  the  Jury  will 
stand,  as  there  was  no  error  in  the  proceed- 
ings before  the  Jury,  and  the  questions  to  be 
determined  are  purely  questions  of  law  for 
the  court,  but  which  must  be  determined  by 
the  court  before  a  Judgment  taking  the  de- 
fendant's property  for  the  plalntifTs  use  can 
properly  be  entered."  Upon  the  return  of 
the  case,  proof  as  to  the  organization  of  the 
company  met  the  requirements  of  the  former 
opinion  of  this  court,  and  of  such  evidence  of 
Incorporation  no  complaint  Is  made  on  this 
appeal.  The  only  question  now  before  us 
concerns  the  necessity  for  railroad  purposes 
of  the  strip  of  land  condemned.  Before  pro- 
ceeding to  state  the  evidence,  we  will  advert 
to  a  few  authorities  construing  the  word 
•Necessity"  in  connection  with  condemnation 
proceedings.  In  16  Cyc.  632,  the  rule  is  thus 
stated:  "To  authorize  the  condemnation  of 
any  particular  land  by  a  company  to  which 
the  power  has  been  delegated,  a  necessity 
must  exist  for  the  taking  thereof,  for  the  uses 
and  purposes  of  the  party  instituting  the 
proceedings,  and  this  must  be  made  to  appear. 
And  It  is  never  permissible  for  a  company  or 
Individual  to  appropriate  more  land  than  is 
necessary  for  Its  use.  There  is,  of  course,  a 
prohibition  agalmst  excessive  appropriation  or 
the  taking  of  any  land  not  within  the  scope 
of  the  purposes  required.  The  moment  the 
appropriation  goes  beyond  the  necessity  of 
the  case  it  ceases  to  be  Justified  on  the  prin- 
ciples which  underlie  the  right  of  eminent 
domain.  Nevertheless  necessity  within  the 
meanftig  of  this  rule  does  not  mean  an  ab- 
solute but  only  a  reasonable  necessity,  such 
as  would  combine  the  greatest  lienefit  to  the 
imbllc  with  the  least  Inconvenience  and  ex- 
pense to  the  condemning  party  and  property 
owner  consistent  with  such  benefit,  although 
It  does  not  include  the  taking  of  land  which 
may  merely  render  the  employment  of  the 
improvement  more  convenient  or  less  expen- 
sive, or  for  a  necessity  which  is  merely  color- 
able."   In  the  case  of  Aurora  O.  Ry.  Co.  v. 
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Harvey,  178  111.  477,  53  N.  B.  331,  the  Su- 
preme  Court  of  Illinois,  in  discussing  the 
question  of  "necessity,"  said:  "Counsel  for 
appellees  contends  that  a  'necessity'  required 
by  the  statute  in  relation  to  horse  and  dum- 
my railroads  means  an  'absolute  necessity' — a 
necessity  so  great  that  in  the  case  at  bar,  if 
it  be  physically  possible  for  appellant  to  con- 
struct and  maintain  its  railroad  upon  the 
highway,  there  is  no  right  to  condemn.  We 
do  not  think  that  such  a  strict  Interpretation 
should  be  placed  upon  the  language  of  the 
statute.  •  »  •  The  safety,  comfort,  and 
convenience  of  the  traveling  public  require 
protection,  and  the  policy  of  the  state  must 
be  to  compel  railroad  companies  to  so  build 
their  roads,  to  conserve  the  safety  of  its  citi- 
zens to  as  high  a  degree  as  is  reasonably  atp 
tainable  In  view  of  the  character  and  exigen- 
cies of  that  mode  of  transportation.  In  the 
construction  of  statutes  relating  to  the  taking 
of  private  property  the  word  'necessity' 
should  be  construed  to  mean  'expedient,*  'rea- 
sonably convenient,'  or  'useful  to  the  public,' 
and  cannot  be  limited  to  the  absolute  phys- 
ical necessity.  This,  we  think,  was  certainly 
the  Intention  of  the  Legislature  when  the  act 
was  passed.  The  view  here  expressed  seems 
to  be  well  supported  by  authorities."  Hays 
v.  Brlggs,  3  Plttsb.  H.  (Pa.)  504;  Commission- 
ers V.  Moesta,  91  Mich.  149,  61  N.  W.  903; 
Pettlngill  V.  Porter,  8  Allen  (Mass.)  1,  85  Am. 
Dec.  671;  Coates  v.  Mayor,  etc.,  7  Cow.  (N. 
Y.)  585.  In  the  Matter  of  Application  of 
Staten  Island  Rapid  Transit  Railroad  Co., 
etc.  (decided  by  the  Court  of  Appeals  of  New 
York)  103  N.  Y.  251.  8  N.  B.  548,  that  court 
said:  "It  was  conceded  by  the  petitioner  up- 
on the  hearing  that  the  lands  In  ques^on 
were  not  required  for  its  present  uses,  and  it 
Is  strenuously  contended  therefrom  by  appel- 
lant that  the  petitioner  has  not  made  a  case 
for  condemnation,  or  such  a  case  as  estab- 
lishes a  reasonable  probability  that  such 
lands  wUl  be  required  for  Its  uses  In  the  fu- 
ture. It  Is  quite  obvious  that  the  beneficial 
exercise  of  the  power  of  acquiring  property 
for  public  uses  cannot  be  enjoyed  unless  al- 
lowed in  anticipation  of  a  contemplated  im- 
provement; and  It  is  therefore  well  settled  in 
this  state  that  the  mere  fact  that  the  land 
proposed  to  be  taken  for  a  public  use  Is  not 
needed  for  the  present  and  immediate  pur- 
pose of  the  petitioning  party  is  not  neces- 
sarily a  defense  to  the  proceeding  to  con- 
demn it.  The  statute  authorizing  the  forma- 
tion of  railroad  corporations  confers  power 
upon  such  as  are  organized  under  its  provi- 
sions to  acquire  land  by  the  exercise  of  the 
right  of  eminent  domain,  not  only  from  In- 
dividuals, but  also  from  the  state,  for  its 
prospective  as  weli  as  present  uses  provided 
its  necessities  for  such  use  in  the  immediate 
future  are  established  beyond  a  reasonable 
doubt"  Our  own  court  in  the  case  of  Louis- 
ville &  Nashville  Railroad  Co.  v.  9comp,  etc., 
98  S.  W.  1024,  30  Ky.  Law  Rep.  487,  states 
the  rule  as  follows:     "When  land  is  con- 
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demned  tor  railway  purposes,  the  strip  Is 
taken  not  with  reference  alone  to  the  present 
needs  of  the  company,  but  for  all  needs  which 
the  future  may  develop.  The  plalntltFs  have 
therefore  no  cause  of  complaint  that  the  de- 
fendant built  the  additional  tracks  referred 
to,  or  broke  up  Its  trains  or  stored  Its  cars 
on  these  tracks."  From  these  authorities  we 
conclude  that  there  must  always  exist  nece^ 
slty  for  the  appropriation  of  the  land  sought 
to  be  condemned.  In  determining  this  neces- 
sity the  court  should  take  Into  consideration 
all  the  facts  and  circumstances  of  the  case. 
The  right  to  condemn  is  not  confined  to  the 
land  that  may  be  absolutely  required  at  the 
time  of  the  taking,  but  extends  to  so  much  as 
the  present  plans  and  purposes  of  the  rail- 
road company  show  will  be  reasonably  neces- 
sary to  construct  and  operate  the  road  In  ac- 
cordance with  those  plans.  By  subsection  4, 
i  768,  Ky.  St.  1903,  It  Is  provided:  "Every 
company  shall  possess  the  following  powers, 
and  be  subject  to  the  following  liabilities  and 
restrictions:  To  lay  out  Its  road  not  ex- 
ceeding one  hundred  feet  In  width,  and  if 
more  than  one  track  Is  laid,  fifty  feet  addi- 
tional for  each  track,  and  construct  the  same; 
and  for  the  purpose  of  cuttings  or  embank- 
ments, and  procuring  stone,  gravel  or  other 
material,  or  for  the  purpose  of  draining  Its 
road-bed,  to  take,  in  the  manner  herein  pro- 
vided, such  other  lands  in  the  vicinity  of  or 
adjacent  to  its  road  as  may  be  necessary  for 
the  proper  construction,  operation  and  secu- 
rity of  its  road.    •    •    • " 

In  tills  action  appellee  seeks  to  condemn 
200  feet  of  appellant's  property.  The  statute 
gives  the  right  to  condemn  150  feet  where 
there  are  to  be  two  tracks.  In  addition  to 
this,  the  railroad  Is  given,  for  the  purpose  of 
cuttings  or  embankments,  and  for  procuring 
stone,  gravel,  or  other  material,  or  for  the 
draining  of  its  roadbed,  the  right  to  take 
other  land  as  may  be  necessary  for  the  proper 
construction,  operation,  and  security  of  its 
road.  The  chief  engineer  of  the  appellee  com- 
pany testified  that  It  was  the  Intention  of  the 
company  to  build  a  double  track  on  the  la&d 
of  appellant  where  it  was  sought  to  condemn 
200  feet,  and  for  the  purpose  of  this  double 
track  and  making  the  fill  and  properly  drain- 
ing the  roadbed  the  200  feet  of  land  was 
necessary;  that  the  greater  part  of  the  strip 
where  the  200  feet  was  condemned  is  across 
a  bottom  where  there  is  a  considerable  fill, 
and  that  the  roadbed  would  require  ditches 
on  each  side  to  drain  and  prevent  its  being 
injured  by  water;  that  the  company  would 
require,  for  the  purpose  of  making  this  fill, 
dirt  from  each  side  of  the  road.  He  further 
stated  that  it  was  the  Intention  of  the  com- 
pany to  put  in  a  side  track  as  soon  as  the 
main  line  was  built  The  witness  also  testi- 
fied that  the  company  had  In  view,  although 
the  exact  location  thereof  had  not  been  de- 
termined, the  establishment  of  a  depot  at  or 
near  the  land  sought  to  be  condemned,  in 
which  event  there  would  be  a  necessity  for 


additional  tracks.  Appellant  testified  and  de- 
scribed the  condition  of  the  land  as  to  cnts 
and  fills.  E.  S.  McMillan,  the  contractor  in 
charge  of  the  work,  stated  that  the  fill  on  (be 
land  was  to  be  7  feet  higli.  30  feet  wide  at 
the  bottom,  and  18  feet  at  the  top:  that 
some  companies  use  S2  feet  and  some  40  feet 
for  double  track;  that  his  contract  was  to 
put  in  one  .track,  aiid  the  fills  were  noade 
from  the  cuts.  We  do  not  think  the  testi- 
mony of  the  contractor  that  his  contract  call- 
ed for  only  one  track  is  at  all  conclusive  of 
the,  contention  that  the  railroad  company  did 
not  intend  to  build  another  tt&tik..  Taking  the 
testimony  as  a  whole,  we  are  of  the  opinion 
that  appellee  showed  that  the  land  proposed 
to  be  taken  was  reasonably  necessary  for  the 
purposes  of  the  company. 

This  is  the  view  taken  by  the  trial  court; 
and  the  Judgment  is  therefore  aflOrmed. 


SLAUGHTER  v.  DITTO. 

(Court  of  Appeals  of  Kentucky.    March  25, 
19Q8.) 

1.  Saues  — Aonon  ior  Price  —  ESvidbncb  — 
Rblbvakct. 

In  an  action  on  a  note  given  for'  stock  of 
plaintiff  in  a  cori>oration,  in  wliich  the  defense 
IS  want  of  consideration,  fraud,  and  duress,  tes- 
timony of  two  other  persons  that  defendant 
bought  their  stock  in  such  corporation  at  the 
same  time  is  incompetent,  in  the  alienee  of  evi- 
dence showing  the  circumstances  under  which 
she  bought,  or  any  statements  made  by  or  to 
her  at  the  time. 

2.  Bills  and  Notz»— Ratifioation  and  Ea- 

TOPPEL. 

Where  defendant's  note  sued  on  was  ob- 
tained of  her  by  fraud  and  without  considera- 
tion, a  payment  made  thereon,  which  defendant 
seelu  to  recover,  cannot  be  deemed  a  waiver,  es- 
toppel, or  ratification ;  she  stating  that  she  was 
induced  to  make  it  without  knowledge  of  her 
legal  rights,  by  reason  of  the  fact  that  she  fear- 
ed unless  siie  did  plaintiff  wonld  renew  his  pros- 
ecution of  defendant's  husband  for  arson. 

3.  Appeal— Habuless  Ebbob. 

Even  if  in  an  action  against  a  married  wo- 
man, in  which  she  had  testified.  It  was  incom- 
petent, under  the  statute  as  to  husband  and  wife 
testifying,  for  the  husband  to  deny  he  had 
done  as  plaintiff  testified,  bis  testimony  having 
thrown  no  light  on  the  only  two  questions  in- 
volved, want  of  consideration  of  the  note  and 
defendant's  mental  condition  when  she  signed 
it,  admission  thereof  was  harmless. 

Appeal  from  Circuit  Court,  Daviess  County. 

"Not  to  be  officially  reported." 

Action  by  J.  W.  Slanghter  against  Clara 
li.  Ditto.  Judgment  for  defendant  Plain- 
tiff  appeals.    Affirmed. 

Geo.  W.  Jolly  and  W.  Scott  Morrison,  for 
appellant  Sweeney,  Ellis  ft  Sweeney  and 
Little  ft  Slack,  for  appellee. 

CARROLL,  J.    This  is  the  second  appeal 

of  this  case.  The  former  opinion  may  be 
found  in  92  S.  W.  2,  28  Ky.  Law  Rep.  116B, 
but  a  brief  statement  of  the  facts  will  be 
necessary  to  present  the  objections  urged  by 
appellant  On  Jnne  80,  1906,  the  appellee, 
Clara  L.  Ditto,  executed  to  appellant,  Slangh- 
ter, a  note  for  |l,eoa    The  note  recited  that 
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It  was  gtvea  as  the  purchase  price  of  33 
shares  of  stock  In  the  Owensboro  Pants  Man- 
ufacturing Company  ;  the  stock  being  pledged 
as  collateral  security  for  the  note.  In  Oc- 
tober, 1903,  Mrs.  Ditto  paid  $1,000  on  the 
note,  and  afterwards  Slaughter  brought  suit 
to  recover  the  balance.  In  answer  to  this 
suit  Mrs.  Ditto  averred  that  the  note  was 
executed  without  consideration;  that  the 
stock  for  which  it  purported  to  be  given  was 
worthless,  and,  further,  that  the  note  as  well 
fls  the  11,000  paid  thereon  was  procured  by 
fraud  and  duress.  She  tendered  with  her 
answer  the  shares  of  stock,  and  sought  to  re- 
cover upon  a  counterclaim  the  $1,000  paid 
Slaughter.  Upon  the  first  trial  from  which 
the  former  appeal  was  prosecuted  the  lower 
court  peremptorily  Instructed  the  jury  to  find 
for  Slaughter.  On  the  first  trial,  as  on  the 
one  from  which  this  appeal  Is  prosecuted,  the 
evidence  shows  that  the  stock  in  the  pants 
company  was  worthless,  and  had  no  market 
value,  and  that  Slaughter  knew  this,  but  that 
Mrs.  Ditto  did  not  There  was  also  evidence 
that  the  husband  of  Mrs.  Ditto  had  been  ar- 
rested for  burning  the  pants  factory,  which 
was  heavily  insured,  and  that  his  examining 
trial  was  to  be  held  on  the  day  the  note  was 
executed.  Mrs.  Ditto  and  her  husband  lived 
in  Owensboro.  The  note  was  written  in  the 
law  office  of  Miller  &  Todd,  and  was  taken 
from  there  by  her  husband,  who  returned  in 
a  few  minutes  afterwards  with  the  note  sign- 
ed by  Mrs.  Ditto.  On  the  former  trial,  as 
appears  from  the  opinion,  Mrs.  Ditto  offered 
to  testify  that,  when  her  husband  presented 
the  note  to  her,  he  told  her  that  Slaughter 
would  not  consent  that  Mr.  Miller,  an  attorney 
whom  he  was  anxious  to  secure  in  his  de- 
fense, might  appear  for  him,  and  that,  unless 
the  note  was  executed,  Slaughter- would  be- 
come a  witness  against  her  husband,  and  re- 
late facts  which  would  be  very  damaging  to 
him  In  the  prosecution,  that,  influenced  by 
these  statements,  she  signed  the  note,  and 
that  she  paid  the  $1,000  on  the  note  under 
threats  made  by  Slaughter,  which  were  rfr- 
ported  to  her  by  her  husband,  that  be,  Slaugh- 
ter, would  go  before  the  grand  Jury  and  pro- 
cure an  indictment  against  her  husband  un- 
less the  $1,000  was  paid.  In  reference  to  this 
evidoice,  this  court  said  that,  although  both 
Mrs.  Ditto  and  her  husband  could  not  testify, 
it  was  competent  for  her  to  relate  what  her 
husband  said  to  her  at  the  time  she  signed 
the  note  and  when  she  paid  the  $1,000  for 
the  purpose  of  showing  her  state  of  mind, 
and  to  Illustrate  whether  her  signature  and 
the  payment  were  obtained  by  fraud  or  du- 
ress. This  court  further  said  that  there  was 
sufficient  evidence  upon  the  question  of  fraud 
and  duress  to  take  the  case  to  the  Jury,  and, 
88  the  evidence  upon  the  last  trial  was  In 
substance  the  same  as  upon  the  first,  the  case 
was  properly  submitted  to  the  Jury. 

On  the  trial   from  which  this  appeal  is 
prosecuted  Mrs.  Ditto  testified  that  she  never 


bought  any  stock  in  the  Owensboro  Pants 
Company  from  Slaughter,  or  had  any  conver- 
sation with  Slaughter  or  any  other  person 
in  regard  to  the  stock,  and  had  no  idea  what 
It  was  worth ;  that  on  the  day  she  signed  the 
notes  she  knew  that  her  husband  was  to  ap- 
pear before  the  county  Judge  ou  the  charge 
of  arson,  accused  of  being  implicated  in  the 
burning  of  the  Owensboro  Pants  Company's 
plant,  and  that  her  husband  had  been  en- 
deavoring to  employ  Mr.  Miller  as  an  attor- 
ney to  defend  him  in  the  pi-<i8c>cutlon ;  that 
on  the  morning  of  the  day  the  prosecutlou 
was  set  for  trial  her  husband  brought  her 
the  note  sued  on,  and  she  signed  it,  because 
her  husband  told  her  titat,  If  she  did  not  sign 
It,  Mr.  Slaughter  would  not  let  Mr.  Miller 
represent  him,  and  Mr.  Slaughter  was  goin? 
to  appear  against  him  as  a  witness  in  the 
prosecution ;  that  at  the  time  she  was  greatly 
distressed,  and  would  not  have  signed  the 
note  except  for  the  fear  and  mental  distress 
under  which  she  was  laboring.  She  further 
testified  that,  when  she  made  the  payment  of 
$1,000,  her  husband  told  her  the  note  that  she 
had  signed  was  due,  and  that  Slaughter  had 
said  to  him  that  the  grand  jury  would  soon  be 
in  session,  and  that,  unless  she  made  a  pay- 
ment on  the  note,  he  would  appear  before 
the  grand  Jury  against  her  husband,  and  that. 
Induced  by  the  fear  that  her  husband  would 
be  prosecuted  by  Slaughter,  she  paid  $1,000, 
and  did  not  know  at  the  time  that  she  was 
not  liable  on  the  note  While  Mrs.  Ditto  was 
testifying  the  court  frequently  admonished 
the  jury  that  the  statements  made  to  her  by 
her  husband  were  only  competent  for  the  pur- 
pose of  showing  her  state  of  mind  at  the 
time  she  signed  the  note  and  when  she  made 
the  payment  of  $1,000.  Slaughter  on  the  wit- 
ness stand  denied  that  he  had  ever  threaten- 
ed to  prosecute  Ditto*  or  that  he  had  inter- 
fered with  his  employment  of  Mr.  Miller,  but 
stated:  That,  while  in  Miller's  office  on  the 
morning  before  mentioned,  Ditto  said  to  hlni : 
"I  will  buy  your  stock,  or  at  least  my  wife 
will.  I  will  give  you  50  cents  on  the  dollar." 
That  he  asked  Mr.  Miller  to  draw  up  a  note, 
and  Ditto  took  it  and  went  to  get  his  wife's 
signature,  returning  in  about  16  minutes 
with  the  note  signed  by  her.  O'hat  he  also 
took  with  him  notes  to  be  signpd  by  his  wife 
payable  to  Brown  and  RInehart,  wlio,  In  con- 
nection with  Slaughter,  had  Ihh:u  Induced  by 
Ditto  to  buy  stock  In  the  pants  company.  It 
may  be  here  remarked  that  Sluughter,  Bine- 
hart,  and  Brown  claimed  that  Ditto  had  In- 
duced them  to  purchase  the  stock  by  misrep- 
resentation and  fraud  as  to  Its  value,  and 
that  they  were  atx>ut  to  or  had  instituted 
proceedings  against  Ditto  to  recover  from  him 
the  purchase  price  paid,  upon  the  groiud  that 
he  had  practiced  a  fraud  upon  them.  Appel- 
lant offered  to  prove  by  Rinebart  and  Brown 
that  on  the  occasion  that  Slaughter  sold  his 
stock  and  took  Mrs.  Ditto's  note  therefor 
that  they  also  sold  their  stock  to  her,  and  she 
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executed  notes  to  them ;  but  this  evidence  the 
court  excluded.  Ditto  was  introduced  in  re- 
buttal, and  asked  if  on  June  30th,  or  at  any 
other  time,  he  made  a  proposition  to  Slaugh- 
ter to  buy  his  stoclc  for  his  wife,  and,  over 
objection,  he  answered  that  he  did  not;  the 
court  at  the  time  admonishing  the  jury  that 
bis  evidence  was  only  competent  for  the  pur- 
pose of  contradicting  what  Slaughter  said. 
Upon  the  conclusion  of  the  evidence,  the 
court  Instructed  the  jury,  in  substance,  that 
If  they  believed  that  there  was  no  valuable 
consideration  for  the  execution  of  the  note 
or  that  it  was  signed  by  Mrs.  Ditto  under 
fraud  or  duress,  and  that  the  thousand  dol- 
lars was  obtained  by,  fraud  or  duress,  they 
should  find  for  the  defendant.  The  jury  re- 
turned a  verdict  finding  that  Slaughter  was 
not  entitled  to  anything  on  bis  note,  but  that 
Mrs.  Ditto  should  recover  from  him  $1,000. 
From  a  judgment  on  this  verdict  Slaughter 
appeals,  and  asks  its  reversal  upon  the  ground 
that  the  trial  judge  erred,  first,  In  refusing 
to  permit  Rlnehart  and  Brown  to  testify  that 
they  sold  some  of  the  capital  stock  of  the 
Owensboro  Pants  Company  to  appellee  on  the 
day  it  is  alleged  she  purchased  the  stock 
from  appellant;  second,  in  permitting  ap- 
pellee's husband  to  testify  after  she  had 
elected  to  and  did  make  herself  a  witness; 
third,  in  giving  and  refusing  Instructions; 
fourth,  that  the  verdict  Is  against  the  evi- 
dence, as  there  la  no  evidence  showing  that 
appellant  ever  threatened  the  husband  of  ap- 
pellee, or  that  be  practiced  any  fraud  or  du- 
ress upon  her. 

We  think  the  evidence  clearly  establishes 
that  the  stock  for  which  it  is  said  appellee 
executed  the  note  was  at  the  time  worthless, 
so  that  It  may  safely  be  said  there  was  no 
valuable  consideration  for  the  execution  of  the 
note,  and  It  would  be  a  manifest  Injustice  to 
require  appellee  to  pay  for  the  stock  It  is  also 
clear  that  appellee  at  the  time  she  signed  the 
note  did  not  know  anything  about  the  value 
of  the  stoCk,  and  all  the  circumstances  point 
to  the  conclusion  that  she  was  Induced  to  sign 
the  note  because  of  the  representations  made 
to  her  by  her  husband  that,  unless  she  did 
sign  it,  Mr.  Miller  would  not  appear  as  coun- 
sel for  her  husband  In  the  pending  prosecu- 
tion against  him,  and  that  appellant  would 
testify  for  the  commonwealth.  At  the  time 
the  note  was  signed  the  prosecution  against 
her  husband  for  arson  had  been  called  for 
trial  before  the  county  judge  In  the  court- 
house; the  trial  being  delayed  by  the  efforts 
of  the  parties  to  make  arrangements  about 
the  execution  of  this  note.  The  circumstances 
surrounding  the  sale  of  the  stock  in  Mr. 
Miller's  ofllce,  and  the  execution  of  the  note 
hnmedlately  afterwards,  strongly  support  the 
conclusion  that  Ditto  was  apprehensive  that, 
unless  he  procured  his  wife's  signature  to  the 
note.  Slaughter  would  take  some  part  in  the 
prosecution  against  him,  and  that  he  prevailed 
~  his  wife  to  sign  the  note  by  making  state- 
's of  this  character  to  her.    Under  the  cir- 


cumstances, situated  as  she  was,  It  Is  easy  to 
understand  that  she  would  willingly  and  read- 
ily believe  any  statements  her  husband  might 
make,  and  do  anything  he  asked  her  to  do  to 
help  him  out  of  the  trouble  he  was  Involved 
in.  Mr.  Miller  had  no  part  whatever  In  the 
sale  of  the  stock,  nor  anything  to  do  with  the 
conversation  that  took  place  between  Slaugh- 
ter and  Ditto  In  reference  to  it,  or  virlth  pro- 
curing Mrs.  Ditto's  signature  to  the  note. 
His  only  connection  with  the  matter  consisted 
in  the  fact  that  the  parties  happened  to  be  In 
his  office. 

The  evidence  proposed  to  be  made  by  Bine- 
hart  and  Brown  was  not  competent,  as  neither 
of  them  sold  Mrs.  Ditto  any  stock  in  person 
or  had  any  conversation  with  her  about  the 
sale  of  tbeir  stock.  It  seems  not  Improbable 
that  Ditto  was  as  anxious  to  pacify  them  a> 
he  was  to  make  terms  with  Slaughter,  to  the 
end  that  he  might  have  the  good  influences  or 
at  least  not  their  opposition  in  the  pending 
prosecution  against  him,  and  It  Is  Ukely  that 
he  made  some  statements  to  his  wife  to  In- 
duce her  to  sign  their  notes,  as  he  took 
them  with  the  Slaughter  note  to  get  her  signa- 
ture; but  upon  this  point  we  express  no 
opinion,  as  the  question  Is  not  before  us,  and 
only  mention  it  to  illustrate  the  fact  that  ta 
no  aspect  of  the  case  could  the  evidence  of 
Binehart  and  Brown  that  Mrs.  Ditto  bought 
their  stock  be  competent,  In  the  absence  of 
evidence  showing  the  circumstances  under 
which  Mrs.  Ditto  bought  it  or  any  statements 
made  by  or  to  her  at  the  time  she  signed  the 
notes.  At  the  time  Mrs.  Ditto  paid  the  $1,000 
she  was  laboring  under  the  same  condition 
of  mind  as  when  she  executed  the  note,  and 
from  her  statements  was  induced  to  make  the 
payment  by  reason  of  the  fact  that  she  feared, 
unless  she  did  so,  Mr.  Slaughter  would  renew 
the  prosecution  of  her  husband  on  the  charge 
of  arson.  Her  payment  of  this  money  under 
the  circumstances  did  not  amount  to  a  ratifi- 
cation of  the  contract,  nor  is  she  estopped  by 
It  from  making  defenses  to  the  remainder  of 
the  note  or  seeking  to  recover  this  sum  back. 
Liooklng  at  it  from  her  standpoint,  and  the 
jury  were  at  liberty  to  accept  her  version  as 
true,  the  entire  transaction,  so  far  as  she  was 
concerned,  was  fraudulent  and  without  valu- 
able consideration.  She  testifies  tliat,  when 
she  made  this  payment,  she  did  not  know  her 
legal  rights,  or  that  she  had  a  valid  defense 
against  the  note.  Under  these  circumstances, 
her  payment  cannot  be  deemed  to  l>e  a  waiver, 
estoppel,  or  ratification. 

In  respect  to  the  assigned  error  in  per- 
mitting Ditto  to  testify  hi  rebuttal  as  to  what 
Slaughter  said  relative  to  the  conversation  in 
Mr.  Miller's  office,  admitting  that  It  was  In- 
competent under  that  provision  of  the  Ck>de 
forbidding  both  the  husband  and  wife  from 
testifying,  It  could  not  have  been  prejudldai 
to  appellant,  because  It  was  really  Immaterial. 
It  threw  no  light  whatever  upon  the  only  two 
questions  involved  In  the  case,  which  were  tlie 
want  of  consideration,  and  Mrs.  Ditto's  men- 


Digitized  by 


Google 


Ky.) 


HUMMER'S  EX'X  v.  LOUISVILLE  *  N.  R.  CO. 


tal  condition  at  tbe  time  she  signed  the  note. 
The  case  for  appellee  might  well  Iiave  been 
rested  under  tbe  evidence  upon  tbe  single 
proposition  tliat  tbere  was  no  valuable  con- 
sideration for  the  ezecntion  of  the  note  or 
tbe  payment  of  the  $1,000,  and  therefore  ap- 
pellee was  entitled  to  the  Judgment  rendered 
In  her  favor.  Tbe  instmctiona  presented  to 
the  Jury  the  only  issues  in  the  case. 

We  find  In  the  record  no  substantial  error 
to  the  prejudice  of  appellant;  and  the  Judg- 
ment of  the  lower  court  is  aflSmied. 


LOSSIE  V.  FREDERICK. 

(Court  of   Appeals   of   Kentucky.      March   24, 
1008.) 

Pbincifai.  akd  Sdkett— Action  by  Sueett 
Against  Pbincipait— Petitio  n— Suffioikn- 

CT. 

A  petition  stated  that  plaintiff  became 
bound  as  surety  for  defendant  in  a  certain  sum, 
of  which  defendant  paid  a  part  only,  and  that 
plaintiff  was  forced  to  and  did  pay  for  defend- 
ant the  remainder  of  the  indebtedness,  amount- 
ing to  $1,997,  at  the  request  of  defendant,  who 
agreed  to  repay  the  sum  to  plaintiff,  and  that 
defendant  has  refused  to  repay  any  part  of  the 
som  and  is  now  indebted  to  plaintiff  in  the 
said  sum,  etc.  Held,  that  the  petition  was  in- 
sufficient, in  failing  to  ebow  the  nature  of  the 
obligation,  whether  the  promise  was  in  writing, 
and  the  name  of  the  obligee,  since  it  shouid 
state  every  fact  necessary  to  recover  and  to 
identify  the  claim,  so  that  the  record  would  sup- 
port a  plea  in  bar  of  another  suit  upon  tbe  same 
claim. 

[Ed.  Note.-  -For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Surety,  {  574.] 

Appeal  from  Circuit  Court,  Daviess  County. 

"Not  to  be  officially  reported." 

Action  by  John  C.  Frederick  against  Henry 
F.  Lossle  on  an  alleged  promise  to  repay 
the  amount  paid  by  plaintiff  as  defendant's 
surety.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Little  ft  Slack,  for  appellant  J.  R.  Hays, 
for  appellee. 

O'REAR.  a  3.  Tbe  petition  in  this  case 
is  in  these  words:  "The  plaintiff,  John  C 
Frederick,  states  that  prior  to  June,  1894, 
he  had  become  bound,  as  surety  for  defend- 
ant, Henry  F.  Lossle,  in  the  sum  of  $2,115, 
and  of  said  sum  said  defendant  paid  on  Jtme 
8.  1894,  tbe  sum  of  $150,  and  no  more,  and 
on  September  6,  1894,  this  plaintiff  was  forc- 
pd  to  and  did  pay  for  defendant  the  remain- 
der of  said  indebtedness,  which,  with  tbe 
accrued  Interest,  amounted  to  tbe  sum  of 
$1,997,  which  sum  plaintiff  paid  at  the  re- 
quest of  defendant,  who  promised  and  agreed 
to  repay  said  sum  to  plaintiff,  but  has  failed 
and  refused  to  pay  plaintiff  said  sum,  or  any 
part  thereof,  and  the  defendant  Is  now  in- 
debted to  plaintiff  In  said  sum  of  $1,997,  no 
part  of  which  has  ever  been  paid,  with  in- 
terest thereon  from  September  6,  1894,  until 
paid.  Wherefore  plaintiff  prays  for  a  Judg- 
ment against  the  defendant  for  tbe  sum  of 
$1,997,  vltb  Interest  thereon  from  September 


6,  1894,  until  paid,  and  his  cost  herein  ex- 
pended, and  for  all  proper  relief." 

We  are  of  opinion  that  the  petition  is  bad. 
It  should  have  stated  every  fact  necessary 
to  entitle  the  plaintiff  to  recover.  This  In- 
cludes, in  this  action,  tbat  tbe  facts  showing 
the  nature  of  the  obligation  should  have 
been  stated.  If  the  promise  were  not  In 
writing,  then  appellee  was  never  bound  upon 
it.  Tbe  name  of  tbe  obligee  should  also  have 
been  set  out;  for  without  an  obligee  there 
could  have  been  no  contract,  and  no  recovery 
upon  it.  In  short,  the  petition  should  so 
state  the  facts  of  ttie  claim  sued  upon  as  to 
identify  it,  so  that  tbe  record,  without  otheir 
aid,  would  have  supported  a  plea  In  bar  of 
another  suit  between  the  same  parties  upon 
tbe  same  claim. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  not  inconsistent  here- 
with. 


HUMMER'S  EX'X  v.  LOUISVILLE  ft  N.  R. 
CO. 

(Court  of   Appeals   of   Kentucky.     March    18, 
1908.) 

1.  Appeal— Invited  Ebbob— Right  to   Com- 
plain. 

A  part^  cannot  complain  of  an  instruction 
which  be  himself  requested. 

[Hd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  §  3602.] 

2.  Railboads  —  iNJUBiES  TO  Tbavelebb  at 
Cbossings— Evidence— Instbuctions. 

Where  the  undisputed  evidence  showed  that 
the  crossing  where  the  accident  happened  was 
much  frequented,  an  instruction  that  if  the  cross- 
ing was  such  that  the  presence  of  persons  on 
the  track  might  reasonably  be  expected  and  those 
in  cliarge  of  the  train  negligently  failed  to  keep 
a  lookout,  etc.,  a  verdict  should  be  rendered  for 
plaintiff,  was  not  erroneous  because  the  duties 
therein  required  of  the  trainmen  were  predicated 
on  the  crossing  being  a  place  where  the  presence 
of  persons  on  the  track  was  to  be  expected. 

3.  Same— Duty  or  Railboad   Employes. 

Employes  in  charge  of  a  train  need  not 
slacken  the  speed  of  the  train  at  ordinary  pub- 
lic crossings  ;  this  being  ordinarily  required  only 
at  places  where  the  population  is  crowded  and 
the  presence  of  persons  on  the  track  is  to  be 
expected. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  H  1006-1008.] 

4.  Tbiai/— Instructions— CoNSTBDOTioN  as  a 
Whole. 

Where,  in  an  action  for  the  death  of  a  trav- 
eler struck  by  a  train  at  a  cro&sing,  the  evi- 
dence showed  that  the  engineer  could  not  see  on 
account  of  the  obstruction  of  the  boiler  an  in- 
struction tbat  if  those  in  charge  of  the  engine 
"negligently"  failed  to  keep  a  lookout  etc.,  a 
recovery  was  authorized,  was  not  erroneous  be- 
cause of  the  use  of  the  word  "negligently,"  when 
considered  in  connection  with  another  instruc- 
tion that  those  in  charge  of  the  train  must  use 
ordinary  care  in  discovering  whether  decedent 
was  ignorant  of  the  approach  of  tbe  train  and 
was  ahout  to  go  on  the  track. 

[Ed,  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  «§  703-717.] 

6.  Railboads  —  Accidents  at  Cbossinos  — 
contbibutoby  negligence— blftect. 

Contributory  negligence  bars  a  recovery  for 
the  death  of  one  struck  by  a  train  at  a  phbllc 
crossing  unless,  notwithstanding  his  negligence 
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and  after  hla  peril  waa,  or  might  by  ordinary 
care  have  been,  percelvra,  the  operators  of  the 
train  could  by  ordinary  care  have  avoided  injury 
to  him;  and  if  the  train  was  by  negligence 
running  too  fast,  and  decedent  waa  by  negli- 
Kence  on  the  track,  the  injury  waa  due  to  the 
concorrent  negligence  of  both,  defeatini^  a  re- 
covery. 

[Ed.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  41,  Railroads,  jii  1(06-1099.] 

0.  Same. 

In  an  action  for  the  death  of  a  traveler 
struck  by  a  train  at  a  public  crossing,  the 
proiier  speed  of  the  train  may  be  talcen  into  con- 
Kideration  with  the  other  facta  in  determining 
whether  decedent  used  ordinary  care  in  going  on 
the  track,  and  the  jury  must  determine  from  all 
the  evidence  whether  tnere  was  negligence  on  the 
part  of  the  employ^  in  charge  of  the  train  and 
contributory  negligence  on  decedent's  part,  but 
for  which  tue  injury  would  not  have  occurred. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  41,  Railroads,  S§  1020-1023.] 

7.  NeGLIOENCE  —    "CONTBIBUTOBT       NeOLI- 
OENCE." 

The  term  "contributory  negligence"  implies 
the  existence  of  negligence  on  the  part  of  de- 
fendant 

[Ed.  Note. — For  ca;«es  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  S$  83.  85,  93-03. 

For  other  definitions,  see  Words  and  Phrases, 
v<rf.  2,  pp.  1540-1547;    vol.  8,  p.  7617.] 

8.  Tbia3>—Instbuction8— Undue  Pbominence 

TO   PABTICUI.AB   MATTEBS. 

In  an  action  lor  the  death  of  a  traveler 
struck  by  a  train  at  a  public  crossing,  an  in- 
struction tbat,  as  decedent  was  deaf,  it  was  his 
duty  to  exercise  great  caution  in  the  use  at  his 
remaining  senses  to  avoid  danger  from  the  train, 
wn.s  not  erroneous  as  singling  out  facts  or  giving 
undue  promiitence  to  them,  but  correctly  stated 
I  he  law. 

[Eid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {g  577-581.] 

9.  Railroads— IN.JUBIE8  to  Pebsons  at  Pub- 
Lie  Cbossings— Cabe  Requibed. 

Where  a  railroad  crossing  is  especially  dan- 
gerous, the  railroad  company  and  the  travelers 
must  use  increased  care  commensurate  with  the 
danger. 

[Kd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroadsi,  §§  981,  1020-1025.] 

10.  Appeal  —  Harmless  Ebbob  —  Ebboreous 
instbuctions. 

In  an  action  for  th6  death  of  a  traveler 
struck  by  a  train  at  a  public  crossing,  where 
the  evidence  did  not  show  that  defendant's  neg- 
ligence was  the  proximate  cause  of  the  accident, 
the  error  in  an  instruction  tbat,  as  decedent  was 
deaf,  there  could  ba  no  recovery  because  of  the 
failure  to  sound  the  whistle  or  ring  the  bell  on 
the  approach  of  the  train,  was  not  prejudicial. 
(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  4220.] 

11.  Neolioence— Pboximate  Cause. 

There  can  be  no  recovery  on  account  of  the 
negligence  of  another  which  was  not  the  proxi- 
mate cause  of  the  injury  complained  of. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,   »  69,  70.] 

Appeal  from  Circuit  Court,  Simpson  County. 

"To  be  officially  reported." 

Action  by  J.  W.  Hummer's  executrix 
ngalnat  the  Louisville  &  Nashville  Railroad 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     AtBrmod. 

Roark  &  Film,  for  appellant  Benjamin 
D.  Warfleld  and  Sims,  Du  Bose  &  Rodes,  for 
appellee. 


HOBSON,  3.  On  September  18,  190B,  X 
W.  Hummer,  while  walking  across  the  trade 
of  the  Louisville  &  Nashville  Railroad  at 
the  Covington  crossing  In  the  outskirts  of 
Franklin,  Ky.,  about  9  o'clock  In  the  morn- 
ing, was  struck  and  killed  by  the  fast  train 
from  the  south,  and  this  suit  was  brought 
by  his  administrator  to  recover  damages  for 
bis  death.  The  town  boimdary  runs  through 
the  crossing;  that  is,  a  part  of  the  crossing 
is  in  the  town  and  a  part  outside  of  it 
The  town  is  a  place  of  between  2,000  and 
3,000  people,  and  the  crossing  was  much  fre- 
quented. There  were  a  number  of  houses  In 
tbe  neighborhood  of  the  crossing  and  be- 
yond the  town  boundary.  The  testator  was 
74  years  of  age  and  entirely  deaf.  He  could 
hear  nothing.  One  witness  who  saw  the 
occurrence  stated  tbat  tbe  Intestate  came  up 
on  the  west  side  of  the  track  and  the  train 
struck  him  when  he  was  nearly  across.  An- 
other witness,  wbo  heard  the  train  and  went 
out  to  look  at  it,  saw  him  fly  out  after 
he  was  struck  by  the  engine.  The  evidence 
on  behalf  of  tbe  plaintiff  was  to  the  effect 
tbat  the  train  was  running  very  rapidly. 
'  The  evidence  for  the  defendant  was  that 
the  engineer  did  not  see  tbe  deceased  at  all, 
and  could  not  see  him  from  the  fact  that 
the  boiler  obstructed  his  view,  as  the  de- 
ceased approached  the  track  on  the  opposite 
side  from  blm.  The  fireman,  wbo  was  look- 
ing out  on  the  opposite  side  of  the  engine, 
saw  the  deceased,  and,  as  soon  as  be  per- 
ceived from  bis  movements  that  be  waa 
coming  on  the  track,  hallooed  to  the  en- 
gineer. Tbe  engineer  sounded  the .  alarm 
whistle,  reversed  his  engine,  and  applied  tbe 
brakes;  but  before  tbe  train  could  be  stop- 
ped It  struck  him  and  killed  blm.  The  proof 
for  the  railroad  was  that  the  usual  time  of 
the  train  was  about  40  miles  an  hour;  that 
some  distance  back  tbe  steam  had  been  cut 
off,  and  tbe  train  was  rolling  along  to  tbe 
station  by  its  momentiun  about  20  miles  an 
hour;  that  tbe  bell  of  the  train  was  ring- 
ing and  that  whistles  bad  been  blown  as 
they  approached  the  town  crossing. 

On  this  evidence  the  court  Instructed  the 
Jury  substantially  as  follows:  (1)  If  the 
crossing  was  such  tbat  tbe  presence  of  per- 
sons on  the  track  might  reasonably  be  ex- 
pected, and  those  in  charge  of  the  engine 
negligently  failed  to  keep  a  lookout  or  to 
run  the  train  at  such  speed  as  might  be 
usually  expected  of  ordinarily  prudent  per- 
sons operating  a  railroad  under  similar  cir- 
cumstances, and  by  reason  of  either  of  these 
things  the  deceased  met  his  death,  they 
should  find  for  the  plaintiff.  (2)  But  If  he 
was  himself  negligent,  and  but  for  this 
would  not  have  been  killed,  they  should  find 
for  tbe  defendant,  imless  tbose  in  charge  of 
the  engine,  after  they  discovered,  or  by  or- 
dinary care  could  have  discovered,  the  peril 
In  which  his  negligence  had  placed  him, 
thereafter  failed  to  use  ordinary  care  to 
avoid   injuring  him,   in   which  event   they 
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should  fliid  for  the  plaintiff.  (3)  Those  In 
charge  of  the  tr^ln  were  under  no  duty  to 
stop  it  or  check  It  unless  the  conduct  of  the 
deceased  was  such  as  to  lead  an  ordinarily 
prudent  person  to  bellere  that  the  deceased 
did  not  know  of  the  approach  of  the  train 
and  Intended  to  go  upon  the  track,  but  that 
It  was  their  duty  to  make  an  effort  to  stop 
the  train  when  they  saw,  or  by  the  use  of 
ordinary  care  could  hare  seen,  this.  (4)  The 
deceased  being  deaf  and  unable  to  hear.  It 
was  his  duty  to  exercise  great  care  and 
ca-utlon  In  the  use  of  his  remaining  senses 
to  avoid  danger  from  the  train.  (5)  The  de- 
ceased being  totally  deaf,  the  plaintiff  could 
not  recover  anything  on  account  of  the  neg- 
ligence, if  any,  of  the  defendant's  servants 
In  falling  to  sound  the  whistle  or  ring  the 
bell  on  the  approach  of  the  train.  The  Jury 
found  for  the  defendant,  and  the  plaintiff 
appeals. 

The  plaintiff  insists  that  the  first  part  of 
the  first  instruction  is  erroneous,  in  that 
the  duties  therein  required  are  predicated 
on  the  crossing  being  a  place  where  the  pres- 
ence of  persons  on  the  track  was  to  be  ex- 
pected; and  it  is  said  that,  it  being  a  pub- 
lic crossing,  this  qualification  was  unneces- 
sary. This  part  of  the  first  instruction  was 
taken  from  instruction  A,  asked  by  the  plain- 
tiff ;  and  the  rule  is  that  the  plaintiff  cannot 
complain  of  an  instruction  which  he  lilm- 
self  asked.  Besides,  there  was  no  contrariety 
as  to  the  crossing  being  a  much-frequented 
place,  within  the  city,  and  at  a  point  on 
the  track  where  the  presence  of  persons  was 
to  be  anticipated.  It  is  not  the  duty  of 
those  in  charge  of  a  railroad  to  slacken  the 
speed  of  the  train  at  ordinary  public  cross- 
ings. This  is  ordinarily  only  required  at 
places  where  the  population  is  crowded  and 
the  presence  of  persons  on  the  track  is  to 
be  anticipated.  There  was  no  error  of  the 
court  in  using  the  word  "negligently"  in  that 
part  of  the  Instruction  which  referred  to  the 
lookout.  The  evidence  showed  that  the  engi- 
neer could  not  see  on  account  of  the  obstruc- 
tion of  the  boiler.  This  part  of  the  Instruction 
is  to  be  read  with  No.  3,  and  meant  that 
those  in  charge  of  the  engine  must  use  ordi- 
nary care  in  discovering  whether  the  deceased 
was  ignorant  of  the  approach  of  the  train 
and  was  about  to  go  on  the  track. 

The  second  instruction  has  often  been  ap- 
proved by  this  court  The  rule  in  this  state 
is  that  contributory  negligence  bars  a  re- 
covery unless,  notwithstanding  the  negli- 
gence of  the  person  injured,  and  after  his 
peril  is  perceived,  or  might  by  ordinary  care 
be  perceived,  in  cases  like  this,  the  defend- 
ant's servants  could  by  ordinary  care  avoid 
injury  to  him.  The  traveler  who  by  his  own 
negligence  puts  himself  in  peril  on  a  rail- 
road track  cannot  recover,  unless  the  danger 
to  him  may  be  avoided  by  proper  care  on 
the  part  of  the  railroad  after  it  has  notice, 
actual  or  constructive,  of  the  danger  in 
which  his  negligence  has  placed  blui.    If  the 


train  was  by  negligence  running  too  fast, 
and  the  deceased  was  by  negligence  on  the 
track,  the  injury  would  be  due  to  the  con- 
current negligence  of  both  the  parties,  and 
in  such  a  case  he  cannot  recover  for  the  neg- 
ligence of  the  railroad  company  because,  but 
for  bis  own  negligence,  he  would  not  have 
been  hurt ;  and  where  both  parties  have  been 
negligent  the  law  will  not  measure  compari- 
sons between  them,  and  make  the  defend- 
ant responsible  on  the  ground  that  its  negli- 
gence was  greater  than  his.  It  Is  said  that 
the  instruction  should  have  been  that  the 
plaintiff  could  recover,  although  the  intestate 
was  negligent  and  but  for  his  negligence 
would  not  have  been  injured,  if  those  in 
charge  of  the  train,  after  they  saw  his  dan- 
ger could  have  averted  the  Injury  to  him 
by  ordinary  care  If  the  train  had  been  run- 
ning at  a  proper  rate  of  speed.  This  would 
be  to  lay  down  the  rule  of  comparative  neg- 
ligence, and  to  hold  that,  although  the  Intes- 
tate was  negligent,  there  could  be  a  recovery 
If  the  negligence  of  the  defendant,  and  not 
his  negligence,  was  the  proximate  cause  of 
the  Injury.  The  rule  has  been  so  declared 
in  some  jurisdictions;  but  it  has  never  been 
followed  In  this  state.  The  proper  speed  of 
the  train  may  be  taken  into  consideration  by 
the  jury  with  the  other  facts  shovm  by  the 
evidence  in  determining  whether  the  traveler 
used  ordinary  care  in  going  upon  the  track 
as  he  did;  and  it  Is  a  question  for  them  on 
all  the  evidence  whether  there  was  negli- 
gence on  the  part  of  the  defendant,  or  neg- 
ligence on  his  part  but  for  which  the  in- 
jury would  not  have  occurred.  The  rule 
Insisted  on  by  counsel  has  been  followed  in 
the  case  of  Infants  too  young  to  be  charged 
with  contributory  negligence;  but  It  is  not 
applicable  to  other  persons.  See  Lexington 
R.  R.  Co.  T.  Van  Laden  (Ky.)  107  S.  W.  740, 
and  L.  &  N.  R.  R.  v.  McNary's  Adm'r  (decided 
at  this  term)  108  S.  W.  898.  The  term  con- 
tributory negligence  implies  the  existence 
of  negligence  on  the  part  of  the  defendant. 
But  there  would  be  no  negligence  of  the  de- 
fendant as  to  the  speed  of  the  train  if  the 
train  was  running  at  proper  speed;  and  so 
It  would  follow,  if  the  rule  urged  for  ap- 
pellant is  adopted,  that  the  contributory  neg- 
ligence of  the  traveler  In  such  cases  can  only 
be  relied  on  where  there  Is  no  negligence  of 
the  defendant. 

Instruction  4  is  taken  from  the  opinion  of 
this  court  in  the  case  of  L.  &  N.  R.  R.  Co. 
V.  McCombs,  54  S.  W.  179,  21  Ky.  Law  Rep. 
1235.  It  is  insisted  that  it  is  contrary  to  the 
rule  In  this  state  that  Instructions  must  not 
single  out  facts  or  give  undue  prominence 
to  them.  We  do  not  think  the  instruction  is 
liable  to  this  objection.  It  has  often  been 
held  by  this  court  that,  where  the  crossing 
is  especially  dangerous,  it  Is  Incumbent  on 
both  the  railroad  company  and  the  traveler 
to  use  Increased  care  commensurate  with 
the  danger,  and  that  the  jury  should  be  so 
instructed.     It  has  also  been  held  that  a 
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person  who  Is  Intoxicated  must  use  such  care 
as  a  sober  person  of  ordinary  prudence 
would  usually  exercise  under  like  circum- 
stances, and  that  the  Jury  should  be  so  in- 
structed. L.  &  N.  R.  R.  Co.  y.  Cummins, 
111  BCy.  333,  63  8.  W.  694;  Covington  t.  Lee, 
89  S.  W.  493,  2  li.  R.  A.  (N.  S.)  481,  28  Ky. 
Law  Rep.  492;  I.  C.  R.  R.  Co.  v.  Proctor, 
89  S.  W.  714,  28  Ky.  Law  Rep.  602.  We  do 
not  see  any  substantial  difference  between 
the  propriety  of  defining  to  the  jury  the  care 
necessary  where  the  crossing  is  especially 
dangerous,  and  where  the  danger  arises,  not 
from  the  character  of  the  crossing,  but  from 
the  Infirmity  of  the  person.  Jurors  would 
often  be  misled  by  the  general  form  of  the 
Instmctlon,  If  the  meaning  which  the  law 
attached  to  the  terms  used  under  such  cir- 
cumstances was  not  pointed  out  to  them. 

The  fifth  Instruction  should  not  have  been 
given ;  for  It  is  incumbent  on  railroad  trains 
to  give  proper  warning  of  their  approach, 
and,  although  deaf  persons  may  not  hear 
tfiem,  other  persons  may,  and  thus  save  them 
from  danger.  But  under  the  facts  In  this 
case  the  Instruction  was  not  prejudicial.  In 
order  for  the  plaintiff  tp  recover  he  must  not 
only  show  that  there  was  negligence  on  the 
part  of  the  defendant,  but  also  that  the  In- 
jury occurred  as  the  proximate  result  of 
such  negligence;  for  he  cannot  complain  of 
negligence  on  the  part  of  the  defendant 
which  In  no  way  affected  the  Injury  com- 
plained of. 

On  the  whole  record  we  are  satisfied  that 
the  jury  came  to  the  conclusion  from  the 
evidence  that  the  death. of  the  Intestate  was 
an  unfortunate  accident,  due  primarily  to 
the  fact  that  he  was  deaf  and  could  not  hear 
the  train's  approach  or  the  signals  given, 
and  that,  but  for  this.  It  would  not  have  oc- 
curred. 

Judgment  affirmed. 


CATWOOD  et  al.  v.  JONES  et  al. 

(Court   of  Appeals   of   Kentucky.     March   17, 

1908.) 

Wills  —  Constbuction  —  Devise  to  Glass  — 
Time  or  Ascertainment  of  Class. 

A  te!<tator  bequeathed  a  sum  in  trost  for 
his  grandcliildren,  the  interest  to  be  applied  to 
their  benefit  until  the  youngest  became  of  ago, 
when  the  bequest,  with  unexpended  interest, 
was  to  be  equally  divided  among  them.  Held 
that,  in  the  absence  of  anything  In  the  will  show- 
ing an  intention  to  exclude  grandchildren  bom 
after  the  death  of  the  testator,  they  were  en- 
titled to  share  in  the  fund  equally  with  those 
bom  before  his  death. 

(Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  SS  1119-1127.] 

Appeal  from  Circuit  Court,  Bath  County. 

"Not  to  be  officially  reported." 

Action  by  James  M.  Jones  and  others 
against  William  L.  Caywood  and  another. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Reversed,  with  directions. 

R.  Gudgeil  &  Son,  for  appellants.  O.  W. 
Ooodpaster,  guardian  ad  litem.  Joseph  Cha- 
ncy and  J.  J.  Nesbitt,  for  appellees. 


CARROLI4  3.  The  second  and  third 
clauses  in  the  will  of  James  Smatbers,  who 
died  in  January,  1885,  read  as  follows: 

"(2)  I  give  and  bequeath  one  thousand  dol- 
lars to  my  executors  of  this  will  in  trust  for 
my  grandchildren,  and  I  direct  that  the  said 
executors  loan  the  same  and  apply  the  Interest 
thereof  to  the  benefit  and  uses  of  my  grand- 
children until  the  youngest  grandchild  be- 
comes of  age,  and  then  the  thousand  dollars 
and  the  unexpended  Interest  thereon  Is  to  be 
paid  to  my  grandchildren  In  equal  shares. 

"(3)  I  give,  devise  and  bequeath  to  my  be- 
loved daughter  Johanna  Caywood  all  of  my 
land  and  real  estate  to  have  and  to  hold  the 
same  during  her  life  and  at  her  death  I  give 
the  remainder  in  fee  to  my  grandchildren 
and  their  heirs  share  and  share  equally.  I 
direct  that  my  grandchildren  shall  have  a 
home  at  my  daughter's  house  free  of  charge 
to  them  for  board  or  lodging." 

The  daughter,  Johanna,  was  the  only  child 
of  the  testator.  Her  first  husband  was  Ma- 
thias  Jones,  and  there  was  bom  of  this  mar^ 
riage  three  children,  James,  Margaret,  and 
Sarah,  all  of  whom  were  living  at  the  time 
the  testator  made  the  will  and  when  he  died. 
During  the  life  of  the  testator  Mathias  Jones 
died,  and  his  widow  married  Levy  Caywood, 
by  whom  she  gave  birth  to  one  child,  WIK 
Ham  L.  Caywood,  who  was  bom  in  July,  1885. 
Levy  Caywood  having  died,  his  widow  mar- 
ried Levy  Chaney,  and  of  this  marriage  there 
was  born.  Joe  Chaney.  This  controversy  is 
between  the  three  grandchildren  of  the  tes- 
tator who  were  living  at  the  time  of  his 
death,  and  the  two  grandchildren  who  were 
bom  after  his  death.  The  first-named  grand- 
children contend  that  they  are  entitled  to  the 
whole  of  the  trust  fund  mentioned  in  the  sec- 
ond clause  of  the  will.  The  last-named 
grandchildren  insist  that  the  trust  fund 
should  be  divided  equally  between  all  of  the 
grandchildren.  The  lower  court  adjudged 
that  the  three  Jones  children  were  entitled  to 
the  entire  fund,  and  from  this  judgment  the 
Caywood  child  and  Chaney  child  prosecute 
this  appeal. 

It  is  not  necessary  that  we  should  write  an 
elaborate  opinion  in  this  case,  as  the  ques- 
tion at  Issue  has  been  directly  adjudged  by 
this  court.  In  Goodridge  v.  Schafer,  68  8. 
W.  411,  24  Ky.  Law  Rep.  219,  the  testetor  in 
his  will  gave  to  his  wife  for  life  one-third  of 
his  land,  and,  after  giving  a  legacy  to.  his 
daughter,  provided  that  "all  the  rest  and 
residue  and  remainder  of  my  estate  of  what- 
soever name,  nature  and  kind,  real,  personal 
and  mixed,  including  the  portion  so  given  to 
my  said  wife  after  her  death,  I  will,  order, 
and  direct  shall  be  divided  into  five  equal 
parts,  and  that  Harriet  Happier,  Walter 
Goodridge,  Holland  Goodridge  William  Good- 
ridge shall  each  have  one  of  said  parts  or 
portions,  and  that  the  child  or  children  of 
Allen  Goodridge  shall  jointly  have  one  of 
said  parts."  In  construing  this  clause  in  the 
will,  the  court  held  that  children  of  Allen 
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Goodridge  who  were  bom  more  than  10 
iuontbs  after  the  death  of  the  testator  were 
entitled  to  an  Interest  In  the  estate,  saying: 
"We  conclude  that  the  testator  In  this  case 
Intended  all  of  the  children  of  Allen  Good- 
ridge to  share  the  portion  devised,  whether 
t)om  before  or  after  his  death."  In  Lynn  t. 
HaU,  101  Ky.  738.  43  S.  W.  402,  72  Am.  St 
Rep.  439,  the  testator  in  his  will  gave  to  bis 
danghter-in-law  "Polly  Jane  Lynn  and  her 
children,  wife  of  my  son  Joseph  Lynn,  my 
tract  of  land  on  Clifty  creek,  in  Pulaski 
county,  Ky.,  containing  one  hundred  acres." 
At  the  death  of  the  testator,  Polly  Jane  Lynn 
bad  five  children;  and  afterwards  there  was 
bom  to  her  three  children.  The  lower  court 
interpreted  the  will  so  as  to  give  the  land  to 
the  mother  and  the  five  children  who  were  liv- 
ing at  the  death  of  the  testator.  In  reversing 
the  case,  and  holding  that  the  children  born 
after  the  death  of  the  testator  were  entitled 
to  Inherit  share  and  share  alike  with  those 
living  at  the  time  of  his  death,  the  court  said: 
"Whatever  rights  the  children  have  in  the 
land  is  by  virtue  of  the  will  of  their  grand- 
father. There  is  nothing  in  the  record  which 
Indicated  the  testator  had  any  reason  for  or 
desire  to  exclude  the  children  which  might  be 
bom  to  Polly  Jane  Lynn  after  his  death  from 
taking  an  Interest  in  the  land.  They  were 
as  much  objects  of  bis  bounty  and  solicitude 
as  those  who  were  In  esse  at  the  time  of  bis 
death.  There  being  nothing  In  the  will  show- 
ing an  Intention  to  exclude  such  children 
from  participating  In  the  estate  devised,  we 
are  of  the  opinion  that  the  children  who  were 
iMm  after  the  death  of  the  testator  took  per 
capita  with  those  who  were  bom  previous  to 
the  death  of  the  testator."  In  Gray  v.  Pash, 
24  Ky.  Law  Rep.  963,  66  8.  W.  1026,  the  mle 
of  construction  applied  in  the  cases  supra 
was  approved,  although  those  cases  are  not 
mentioned  in  the  opinion. 

There  are  no  expressions  in  the  will  of 
James  Smathers  indicating  any  Intention  or 
purpose  on  his  part  to  exclude  from  partlcl- 
I»ation  in  the  trust  fund  any  children  that 
might  be  bom  after  his  death.  In  the  absence 
of  such  intention,  the  cases  supra  are  conclu- 
sive of  the  question  here  Involved.  All  of 
the  children  of  his  daughter  are  entitled  to 
share  equally  in  the  fund. 

Wherefore  the  Judgment  Is  reversed,  with 
directions  to  proceed  In  conformity  with  this 
opinion. 

FRAZIBR  V.  FRAZIER. 

(Court  of  Appeals   of   Kentucky.     March   19, 
1908.) 

Mortoaoest-Absohtte  Deed  as  Mobtoaob— 
Evidence— Sufficiency. 

In  a  suit  by  a  former  slave  against  the  son 
of  his  former  master  to  compel  defendant  to  per- 
mit the  redemption  of  certain  property  alleged  to 
have  been  convened  to  defendant  to  hold  for 
plaintiff  until  plamtiff  should  repay  certain  mon- 
ey advanced  By  defendant,  evidence  examined, 
and  held  to  sustain  the  chancellor's  finding  that 
defendant  held  title  to  the  oroperty  in  trust  to 


convey  to  plaintiff  upon  reimbnnement,  tboncb 
an  absolute  conveyance  thereof  had  been  made 
to  defendant 

[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  if  lOS-llL] 

Appeal  from  Circuit  Court,  Muhlenberg 
County. 

"Not  to  be  ofBcially  reported." 

Action  by  Wiley  H.  Frazler  against  Rob- 
ert E.  Frazler.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.   Affirmed. 

Belcher  &  Sparks,  for  appellant  Jonson, 
WicklUFe  &  Jonson,  for  appellee. 

BARKER,  J.  On  the  18th  day  of  June, 
1006,  the  appellee,  W.  H.  Frazler,  filed  his 
petition  In  equity  against  the  appellant  R. 
B.  Frazler.  He  alleged  tlut  he  had  former- 
ly owned  50  acres  of  land,  which  had  been 
conveyed  to  him  by  O.  D.  Park ;  that  he  had 
executed  a  mortgage  upon  It  to  secure  M. 
L  Prowse  In  the  payment  of  a  debt  of  $62, 
and  also  a  mor^ge  to  J.  R.  Martin  to  se- 
cure the  payment  of  a  debt  of  $215;  that 
Judgments  were  entered  on  these  debts,  and 
the  property  ordered  to  be  sold;  that  on 
the  31st  day  of  October,  1898,  it  was  sold 
by  the  commissioner,  and  purchased  by  J.  R. 
Martin,  one  of  the  mortgagees,  for  $250 ;  that 
Martin  had  agreed  to  buy  the  land  for  the 
benefit  of  appellee  and  allow  him  to  redeem 
it  by  returning  the  purchase  money  and  in- 
terest; that,  Martin  becoming  anxious  to 
collect  his  money,  appellee  went  to  appellant 
and  entered  into  an  agreement  with  him  to 
pay  to  Martin  the  money  due  and  ta  hold  the 
land  for  him  until  he  could  redeem  it;  that 
under  this  agreement  appellant  did  pay 
Martin  $275,  and  Martin  made  an  absolute 
conveyance  to  appellant,  when  it  should  have 
been  a  mortgage;  that  appellee  had  remain- 
ed In  possession  of  the  property,  controlling 
and  claiming  it  under  this  contract,  up  to 
the  time  of  filing  his  petition;  that  he  had 
recently  tendered  to  appellant  the  amount 
paid  to  Martin,  with  Interest,  as  also  the 
amount  of  taxes  paid  by  appellant.  A  gen- 
eral demurrer  to  this  petition  was  overroled, 
whereupon  the  appellant  filed  an  answer  de- 
nying all  of  the  material  allegations  of  the 
petition.  Upon  the  issues  thus  made  testi- 
mony was  taken,  and  upon  final  submission 
the  chancellor  decided  in  favor  of  the  plain- 
tiff (appellee),  and  entered  Judgment  in  ac- 
cordance with  the  prayer  of  the  petition. 

The  question  for  adjudication,  as  we  see 
it,  is  wholly  of  fact.  The  plaintiff,  who  is  an 
old.  Ignorant  negro  man,  testified  substan- 
tially as  follows:  He  had  an  agreement  with 
J.  R.  Martin  by  which  the  latter  purchased 
the  property  of  the  former  at  Judicial  sale 
under  an  oral  agreement  that  he  would  hold 
it  for  the  owner  and  permit  him  to  redeem  it 
by  paying  the  purchase  price,  with  interest 
Martin  carried  out  this  contract  faithfully; 
but  becoming  anxious  for  his  money,  he 
pressed  the  old  negro  to  pay  Itim.    This  the 
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latter  was  unable  to  do,  and  In  hia  dlatresa 
tnmed  to  the  appellant,  who  was  the  aon  ot 
hia  former  master,  and  requested  him  to  ad- 
vance the  money  to  Martin  and  hold  the 
property  upon  the  same  trust  that  Martin 
held  it  This  the  appellant  agreed  to  do, 
and  left  the  old  man  in  possession,  but  final- 
ly changed  his  mind,  and  refused  to  allow 
the  former  owner  to  redeem  the  property 
by  paying  the  purchase  price,  with  costs  and 
interest  added.  Appellant,  on  his  part,  con- 
tradicts the  testimony  of  the  appellee,  and 
testified  that  he  purchased  the  property  on 
his  own  account  for  an  investment.  The  old 
negro's  story  is  corroborated  in  large  part 
by  the  testimony  of  Martin,  and  there  Is  oth- 
er testimony  which  tends  to  strengthen  his 
position;  but,  without  this,  the  question  be- 
ing one  wholly  of  fact,  we  would  ordinarily 
rely  upon  the  Judgment  of  the  chancellor  as 
to  the  credibility  of  the  witnesses,  and  we 
see  nothing  in  this  record  which  moves  us  to 
make  an  exception  in  favor  of  appellant  as 
against  the  appellee. 

The  affection  and  confidence  of  the  South- 
em  slave  for  his  master  and  his  master's  fam- 
ily was  unique,  and  almost  without  limit; 
and  in  this  sentiment  the  results  of  the  Civil 
War,  and  with  it  the  emancipation  of  the 
slave,  made  little  or  no  change.  After  free- 
dom came  to  him  the  ex-slave  turned  to  hia 
master  and  his  master's  family  for  encourage- 
ment and  aid  with  the  same  childish  confi- 
dence tliat  he  had  before  the  war;  and  It 
never  could  enter  the  mind  of  an  old  ex-slave 
that  his  ^confidence  in  his  master  or  his  mas- 
ter's son  could  be  violated  or  betrayed.  It 
speaks  well  for  the  honor  of  the  Anglo-Saxon 
race  that  this  confidence  survives  the  vicis- 
situdes of  war  and  the  influence  of  time. 
What  the  old  negro  says  about  the  transac- 
tion before  us  bears  upon  its  face  the  evi- 
dences of  Its  own  verity,  because  what  he 
says  happened  is  in  accord  with  what  com- 
mon experience  tells  us  would  have  happened 
in  nearly  every  such  case.  The  negro  was  In 
trouble  and  needed  help.  He  turned  to  the 
son  of  his  old  master  for  aid,  and  the  lat- 
ter undertook  to  assist  him  in  his  perplex- 
ity. To  aid  the  old  negro  under  these  cir- 
cumstances may  not  have  been  the  legal 
duty  of  appellant,  but  It  was  his  moral  duty 
to  do  so  If  he  was  able ;  and,  having  under- 
taken to  aid  him,  It  was  a  betrayal  of  con- 
fidence and  a  cruel  breach  of  trust  to  retain 
the  property  when  the  old  man  had  tendered 
all  that  was  due  upon  It  The  fact  that  an 
Issue  such  as  this  is  allowed  to  arise  between 
a  white  man  and  the  aged  ex-slave  of  his 
dead  father  discredits  the  former  In  ad- 
vance. The  chancellor  l>elieved  the  negro, 
and  so  do  we.  Any  other  conclusion  would 
enable  the  appellant  to  retain,  upon  the  pay- 
ment of  about  $275,  the  land  and  improve- 
ments thereon  which  bad  cost  the  old  n^ro 
nearly  |1,000. 

Judgment  affirmed. 


SOUTHERN  RT.  CO.  IN  KBNTUCKX  T. 
60DDARD. 

(Court   of  Appeals   of  Kentucky.     March   20, 
1908.) 

1.  DaICAGKS— PXBfiONAI.    IlinrBIXS— BKOBSSITB 

Dauaoes. 

Plaintiff,  by  reaaon  of  his  injuries,  was 
compelled  to  give  np  hU  business  as  horae  train- 
er, from  which  he  earned  $1,200  a  year.  Though 
several  years  liad  elapsed  since  the  injuries,  his 
condition  had  not  improved,  and  he  had  suf- 
fered and  wag  suffering  much  pain.  One  should- 
er was  higher  than  the  other,  and  hia  head  waa 
drawn  to  one  side,  and  the  use  of  one  arm  much 
lessened.  Physicians  testified  that  his  injuries 
were  probably  permanent  Held,  that  a  verdict 
for  $7,000  was  not  excessive. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  §{  372-386.] 

2.  Appeai/— Verdict — Conclusiveness. 

Where  three  juries  without  any  substantial 
error  have  found  a  verdict  for  the  same  party, 
the  third  verdict  will  rarely  be  disturbed  by  th« 
Court  of  Appeals. 

I  Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {§  3931-3931.] 

Appeal  from  Circuit  Court  Mercer  County. 

"Not  to  be  officially  reported." 

Actlim  by  R.  E.  Goddard  against  the 
Southern  Railway  Company  in  Kentucky. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

See  89  S.  W.  676  and  97  S.  W.  392. 

Humphrey  &  Humphrey,  L.  R.  Yeaman,  and 
E.  H.  Galther,  for  appellant  J.  F.  Vanars- 
dall,  J.  T.  Wilson,  and  J.  Morgan  Ctainn.  for 
appellee. 

HOBSON,  J.  R.  E.  Goddard  fell  Into  a 
ditch  while  loading  a  car  with  stock  at  Har- 
rodsburg,  Ky.,  and  brought  this  suit  to  re- 
cover for  his  injury  against  the  Southern  Rail- 
way Company  in  Kentucky,  on  the  ground  that 
the  company  was  negligent  in  having  Its 
premises  In  a  dangerous  condition  by  reason 
of  wtilch  he  was  injured.  On  the  first  trial 
of  the  case  be  recovered  a  verdict  and  judg- 
ment for  $5,200.  On  appeal  to  this  court  the 
judgment  was  reversed  on  the  ground  that  the 
evidence  did  not  warrant  an  instruction  on 
ptmltive  damages.  See  Southern  Ry.  Co.  in 
Ky.  V.  Goddard,  89  S.  W.  675,  28  Ky.  Law 
Rep.  523.  On  the  return  of  the  case  to  the 
circuit  court  It  was  tried  again,  and  no  in- 
struction was  given  as  to  pimltlve  damages. 
The  jury  found  a  verdict  for  the  plaintiff  In 
the  sum  of  $8,000,  on  which  the  court  entered 
judgment.  The  railroad  company  appealed  to 
this  court  and  the  case  was  again  reversed 
on  the  ground  that  the  verdict  was  palpably 
excessive;  there  being  no  evidence  in  the 
record  as  to  what  Goddard's  earning  capacity 
was  before  the  injuiy,  or  as  to  how  much  it 
had  been  Impaired  by  reason  of  the  injury. 
See  Southern  Ry.  Co.  In  Ky.  v.  Goddard,  97 
S.  W.  392,  80  Ky.  Law  Rep.  12a  On  the  re- 
turn of  the  case  to  the  circuit  court  it  was 
tried  the  third  time  as  directed  by  this  court, 
and  the  plaintiff  recovered  a  v^^ct  and 
judgment  for  $7,000.  From  this  jadgment 
the  appeal  now  before  us  Is  prosecuted. 
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On  the  last  trial  of  the  case  the  plaintiff  In- 
troduced testimony  tending  to  show  that  his 
earning  capacity  in  his  husiness  as  a  horse 
trainer  was  91,200  a  year,  and  that  by  reason 
of  his  Injury  he  had  been  compelled  to  give  up 
his  business  entirely.  He  also  showed  that  at 
the  time  of  the  last  trial  his  condition  had  not 
Improved,  although  several  years  had  elapsed 
since  his  injury.  He  had  suffered  acutely, 
and  was  still  suffering  much,  from  the  Injury. 
One  shoulder  was  higher  than  the  other,  his 
head  was  drawn  to  one  side,  and  the  use  of 
one  arm  was  very  much  lessened.  Three 
physicians  were  introduced  by  blm.  Their 
testimony  showed  that  his  Injuries  were  per- 
manent, or  probably  so.  Three  physicians 
were  introduced  for  the  railroad  company, 
who  testified  that  they  did  not  regard  his 
Injuries  as.  permanent.  They  also  expressed 
the  opinion  that  the  bone  in  the  shoulder 
was  not  broken.  The  jury  who  heard  the  wit- 
nesses evidently  accepted  as  correct  the  view 
taken  by  the  three  physicians  Introduced  by 
the  plaintiff;  and.  If  this  testimony  Is  cor- 
rect, we  caimot  say  that  the  verdict  for  $7,000 
is  so  excessive  as  to  warrant  us  in  disturbing 
it  There  have  been  three  trials  of  the  case, 
and  on  each  trial  the  jury  have  found  for  the 
plaintiff  under  Instructions  which  were  cor- 
rect in  80  far  as  they  defined  the  law  of  the 
case;  the  only  ground  for  reversal  on  the 
first  appeal  behig  the  allowance  of  punitive 
damages,  and  the  only  ground  for  reversal 
on  the  second  appeal  being  that  the  amount 
of  the  verdict  was  excessive.  On  the  last 
trial  the  evidence  was  introduced,  the  lack  of 
which  led  this  court  to  adjudge  the  second 
verdict  excessive.  In  addition  to  all  this,  the 
length  of  time  which  had  elapsed  since  the 
first  trial  of  the  case,  and  the  fact  thaf  the 
plaintiff  was  apparently  getting  worse,  and 
not  better,  from  his  Injury,  no  doubt  led  the 
last  jury  to  find  a  larger  verdict  than  was 
found  by  the  first  jury.  There  was  no  error 
In  the  admission  or  rejection  of  evidence ;  and 
on  the  whole  record  we  see  no  error  to  the 
prejudice  of  the  substantial  rights  of  the  ap- 
pellant. There  must  be  an  end  to  litigation, 
and  where  three  juries,  without  any  substan- 
tial error  in  the  record,  have  found  a  verdict 
for  the  plaintiff,  this  court  will  rarely  dis- 
turb the  third  verdict 

Judgment  affirmed. 


KENNEDY  t.  COMMON  WEALTH. 

(Court   of  Appeals   of   Kentucky.     March  20, 
1908.) 

1.  CnnnNAL  Law— Afpeai/— Habulbss  Ebrob 
— STATUTORy  Provisions. 

Ct.  Code  Prac  i  340,  requires  a  convic- 
tion to  be  reversed  for  any  error  of  law  appear- 
ing on  the  record,  when  on  the  whole  case  the 
substantial  rights  of  the  defendant  have  been 
prejndiced  thereby.  The  real  issue  in  a  homi- 
cide case  was  whether  the  commonwealth's  ver- 
sion of  the  affair  or  that  of  the  accused  was 
tme.  The  verdict  conld  have  been  based  on  no 
gromid  other  than  an  acceptance  of  the  common- 
wealth's version.  The  phraseology  of  certain  in- 
structions given   was   improper,   but    the   jury 


could  not  have  been  thereby  misled'  in  determin- 
ing the  real  issue.  Held,  that  the  error  was  not 
reversible. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Cruninal  Law,  |{  3154-^169.] 

2.  Savk  —  Tbiai/— CoRTiNUAHCB— Absekok  or 
Attorret. 

Where  accused  in  a  homicide  case  had  three 
skilled  lawyers,  who  were  present  at  the  trial 
and  abundantly  qualified  to  manage  his  case,  re- 
fusal to  continue  the  case  because  of  the  absence 
of  one  of  accused's  counsel  was  not  error. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  ISO.] 

3.  Homicide— Appeal— Harmless  Error— Ad- 
mission or  Evidence. 

In  a  prosecution  for  homicide,  where  the 
only  evidence  of  decedent's  wife  material  to 
the  case  was'  a  statement  that  her  husband  had 
not  given  up  hope  of  recovery  when  he  made  the 
declaration  admitted  as  his  dying  declaration, 
and  her  evidence  threw  no  light  on  the  merits  of 
the  homicide,  error  in  admitting  evidence  of  a 
physician  to  contradict  her  on  an  immaterial 
matter  was  not  prejudicial  to  accused's  substan- 
tial rights,  since  the  admission  of  the  dying 
declaration  was  for  the  court 

Appeal  from  Circuit  Court,  Lincoln  County. 
"Not  to  be  officially  reported." 
Faulkner  Kennedy  was  convicted  of  volun- 
tary manslaughter,  and  appeals.    Affirmed. 

M.  C.  Saufley,  Thos.  H.  Shanks,  W.  8. 
Burch,  W.  H.  Shanks,  and  G.  B.  Saufley,  for 
appellant.  James  Breathitt,  Atty.  Gen.,  Thos. 
B.  McGregor,  and  Chas.  H.  Morris,  for  the 
Commonwealth. 

HOB80N,  J.  This  Is  a  prosecution  against 
William  and  Faulkner  Kennedy  on  a  charge 
of  murder  for  the  killing  of  James  Shupe. 
William  was  tried  first.  He  was  found  guil- 
ty of  voluntary  manslaughter  and  sentenced 
to  10  years'  confinemeint  in  the  penitentiary. 
On  appeal  to  this  court  the  judgment  was  af- 
firmed. See  Kennedy  v.  Commonwealth,  100 
S.  W.  242,  80  Ky.  Law  Rep.  1063.  Faulkner 
Kennedy  was  afterwards  tried.  He  was 
found  guilty  of  voluntary  manslaughter  and 
his  punishment  fixed  at  21  years  in  the  peni- 
tentiary.   E^m  this  judgment  he  appeals. 

The  facts  of  the  case  are  stated  in  the  opin- 
ion delivered  on  the  former  appeal  and  need 
not  be  repeated.  The  Instructions  to  the  Jury 
are  verbatim  the  same  as  those  given  on  that 
trial,  and  we  there  refused  to  reverse  oin  ac- 
count of  the  same  matters  that  are  now 
urged  as  showing  that  the  Instructions  were 
erroneous.  The  Instructions  are  inaccurate; 
but,  as  applied  to  the  facts  of  this  case,  we 
cannot  see  how  they  could  have  misled  the 
jury.  Section  340  of  the  Criminal  Code  of 
Practice  Is  In  these  words:  "A  judgment  of 
coinvictlon  shall  be  reversed  for  any  error  of 
law  appearing  on  the  record  when,  upon  con- 
sideration of  the  whole  case,  the  court  is 
satisfied  that  the  aubstantlal  rights  of  the 
defendant  have  been  prejudiced  thereby." 
Upon  a  consideration  of  the  whole  case,  the 
court  is  satisfied  that  the  substantial  rights 
of  the  defendant  were  inot  prejudiced  by  the 
phraseology  of  the  Instructions  which  is  com- 
plained of.    The  real  issue  in  the  case  waa 
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whether  the  Terston  >of  the  homicide  as 
proven  by  the  commonwealth  or  the  version 
as  proven  by  the  defendants  was  true.  The 
jury  evidently  accepted  as  true  the  version 
of  the  difficulty  as  proven  by  the  common- 
wealth, and  their  verdict  could  not  have  been 
based  on  other  grounds.  In  determining  the 
question  which  was  raised  by  the  evidence, 
the  Jury  could  not  have  been  misled  by  the 
phraseology  of  the  instructions.  We  cannot, 
therefore,  reverse  the  judgment  for  these 
errors,  although  the  Instructlous  cannot  be 
approved  as  a  correct  statement  of  the  law 
theoretically,  and  might  be  prejudicial  where 
the  evidence  was  dUterent. 

The  court  did  not  err  In  reftlfeing  the  mo- 
tion of  the  defendant  to  continue  the  case  on 
account  of  the  absence  of  one  of  his  counsel. 
He  had  three  other  lawyers  present,  skilled 
in  practice  and  abundantly  qualified  to  man- 
age bis  case.  Howard  v.  Commonwealth,  70 
S.  W.  295,  24  Ky.  Law  Rep.  9&0 ;  Stephens  v. 
Commonwealth,  6  S.  W.  456,  9  Ky.  Law  Rep. 
742. 

The  evidence  of  the  physician  who  was  in- 
troduced to  contradict  Mrs.  Shupe  was  not 
prejudicial  to  the  defendant,  as  the  only  thing 
In  her  evidence  material  to  the  case  was  her 
statement  that  her  husband  had  not  given  up 
hope  of  recovery  when  he  made  the  declara- 
tion which  was  admitted  as  a  dying  declara- 
tion. Whether  this  statement  should  have 
been  admitted,  or  not,  was  a  question  for 
the  court,  and  not  the  jury.  The  court,  on 
all  the  facts,  did  not  abuse  a  sound  discretion 
in  admitting  the  statement;  and  while  the 
evidence  of  the  physician  contradicted  Mrs. 
Shupe  on  an  immaterial  matter,  and  there- 
fore was  Inadmissible,  the  defeudant's  sub- 
stantial rights  were  not  prejudiced  by  the  ad- 
mission of  this  evidence,  as  Mrs.  Shupe's  tes- 
timony threw  no  light  on  the  merits  of  the 
homicide.  Coyle  v.  Commonwealth,  93  S.  W. 
584,  29  Ky.  Law  Rep.  340. 

Judgment  affirmed. 


RAND,  McNALLY  &  CO.  et  al.  v.  COMMON- 
WEALTH. 

(Court  of  Appeals  of  Kentucky.    March  3,  1908.) 

1.  CONSTIXDTIONAL  LAW— EQUAL  PKOTECTION 

OF  THE  Laws. 

Ky.  St.  1903,  $$  4423,  4424,  authorizine  the 
taking  of  a  bond  from  tlie  publisher  of  school- 
books  adopted  in  any  of  the  counties  of  the 
state,  and  the  judicial  forfeiture  of  such  bond 
and  infliction  of  its  full  penalty  for  a  breach 
thereof,  was  not  in  violation  of  the  fourteenth 
amendment  to  the  Conotitution  of  the  United 
Statea.  as  denying  to  the  publisher  the  equal 
protection  of  the  laws. 

2.  Same— Due  Pbocess  op  Law. 

Nor  was  it  in  violation  of  such  conRtitu- 
tional  amendment  as  depriving  the  publisher 
of  his  property  without  due  process  of  law. 

3.  Schools  and  School  Districts— Public 
Schools  —  Text-Books — Statutory  Provi- 
sions. 

The  General  Assembly,  in  the  exercise  of 
its  power  to  establish  public  schools  and  pro- 
vide a  separate  and  uniform  xysrcm  of  books 
for  the  school  children  of  the  state,  had  the 


right  to  enact  the  law  embodied  in  Ky.  St. 
1903,  §g  4423,  4424,  exacting  of  the  publisher 
of  sc'lioolbooks  adopted  in  any  of  the  counties 
of  the  state  a  bond  for  the  faithful  perform- 
ance of  his  contract  and  providing  a  penalty 
for  its  violation. 

Appeal  from  Circuit  Court,  Barren  County. 

"Not  to  be  officially  reported." 

Action  by  the  commonwealth  of  Kentucky, 
by  certain  officers,  against  Rand,  McNally  & 
Co.  and  others,  for  breach  of  bond  to  furnish 
schoolbooks  of  a  certain  quality.  From  a 
judgment  (106  S.  W.  238),  affirming  judgment 
for  plaintiff,  defendants  petition  for  rehear- 
ing.   Petition  overruled. 

W.  M.  Beckner,  W.  L.  Porter,  Porter  & 
Sandidge,  Duff  &  Hutchinson,  and  Lewis  Mc- 
Quown,  for  appellants.  Balrd  &  Richardson, 
Harlan  &  White,  and  Greene  &  Van  Winkle, 
for  the  Commonwealth. 

LASSING,  J.  In  the  petition  for  rehear- 
ing in  this  case  it  Is  urged  for  the  first  time 
that  sections  4423  and  4424  of  the  Kentucky 
Statutes  of  1903,  authorizing  the  taking  of  a 
bond  in  the  penal  sum  of  $10,000,  from  the 
publisher  of  schoolbooks  which  may  have 
been  adopted  In  any  of  the  counties  of  the 
state,  and  the  judicial  forfeiture  of  such 
bond  and  infliction  of  its  full  penalty  for  a 
breach  thereof,  is  invalid,  because  In  viola- 
tion of  the  provisions  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States.  It  Is  Insisted  that  the  statutes  deny 
to  the  publisher  the  equal  protection  of  the 
law  and  deprive  him  of  his  property  with- 
out due  process  of  law.  We  cannot  concur 
in  this  view.  Without  elaboration,  we  deem 
it  sufficient  to  say  that  we  are  of  opinion  that 
the  General  Assembly  had  the  undoubted 
right  to  enact  the  law  In  question,  in  the  ex- 
ercise of  Its  power  to  establish  and  maintain 
public  schools  and  provide  a  cheap  and  uni- 
form system  of  books  for  the  school  children 
of  the  state.  The  right  to  enact  the  law  car- 
ried with  it  the  power  to  exact  of  the  pub- 
lisher a  bond  for  the  faithful  performance  of 
bis  contract  and  to  provide  a  penalty  for  its 
violation. 

The  petition  for  rehearing  is  overruled. 


COMMONWEALTH  v.  HERALD  PUB.  CO. 

SAME   v.   LOUISVILLE   TIMES   CO. 

SAME  V.  EVENING  POST  CO. 

(C^urt  of  Appeals  of  Kentucky.    March  13. 
1908.) 

1.  Statutes- Constbuction— Two  Acts  Con- 
strued TOOETIIEB. 

Act  Jan.  27,  1894,  H  1,  2  (Laws  1894,  p. 

3,  c.  2;  Ky.  St.  1903,  ${  1352,  13.53),  relating 
to  the  selling  or  fjivine  away  of  obscene  news- 
papers or  any  printed  matter  of  an  indecent 
character  or  reports  of  crime,  mentions  numer- 
ous acts  of  that  nature,  but  does  not  declare 
them  unlawful  nor  provide  a  penalty.  Act 
March  19,  1894  (Laws  1894,  p.  198,  e.  85), 
amended  Act  Jan.  27,  1894.  §  3  (I.aw8  1894.  p. 

4,  c.  2 :  Ky.  St.  1903,  §  1354),  so  as  to  provide 
a  penalty  for  the  violation  of  sections  1  and  2, 


Digitized  by 


Google 


Ky.) 


COMMONWEALTH  t.  HERALD   PUB.  CO. 


893 


Beld,  that  the  two  acts  should  be  read  together, 
thus  declaring  both  the  acta  prohibited  and  the 
penalty. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  41,  Statutes,  {{  303,  304.] 

2.  Samk — Supplying  Omitted  Wobds. 

Though  Ky.  St.  1903,  !  1352,  relating  to 
the  selling  of  obscene  or  indecent  newspapers, 
books,  etc.,  is  technically  defectiTe  because  it 
merely  mentions  acts  of  that  character  without 
prohibiting  them  or  providing  a  penalty,  it  will 
not  be  allowed  to  fail  because  of  the  omission 
of  the  words  "It  shall  be  unlawful  for"  at  the 
beginning  of  the  section,  or  the  words  "shall  be 
guilty  of  an  offense"  at  the  end,  where  there  can 
be  no  reasonable  doubt  of  the  legislative  inten- 
tion to  make  it  unlawful  to  commit  the  acts 
mentioned  and  to  prohibit  any  one  from  doing 
them,  since,  where  it  is  apparent  from  a  reading 
of  a  Rtatute  that  the  omission  of  words  or  their 
insertion  on  the  wrong  place  was  merely  an 
error  or  omission,  words  may  be  inserted  and 
expressions  modified  for  the  purpose  of  carrying 
out  the  legislative  intent. 

SEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  44,  Statutes,  !  281.] 
8.  OBscKwrrr— PuBLiOATioK— Nkwbpapeks. 

However  clean  and  pure  the  matter  con- 
tained in  a  newspaper  may  generally  be,  yet,  if 
it  should  in  a  single  issue  print  an  indecent  or 
filthy  article,  it  would  be  subject  to  indictment 
ander  Ky.  St  1903,  i  13S2,  probibiUng  the  sale 
of  obscene  newspapers. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
Tol.  37,  Obscenity,  i  5.] 

4.  Same— Application  of  Stattptb. 

In  determining  whether  a  publication  comes 
within  the  ban  of  a  statute  prohibiting  the  pub- 
lication of  obscene,  lewd,  and  scandaJoua  mat- 
ter, the  same  strict  rule  should  not  be  applied 
to  daily  newspapers  established  for  the  purpose 
of  publishing  the  news  of  the  day,  as  to  printed 
publications  in  the  form  of  books  or.  pamphlets 
that  are  wholly  or  in  greater  part  devoted  to  the 
treatment  of  subjects  that  are  lewd  and  scan- 
dalous, or  to  single  or  isolated  articles  designed 
to  bring  before  the  public  the  details  of  some 
indecent  transaction. 

[Ed.  Note.— For  cases  in  point,  see  Cent  IMg. 
Tol.  37,  Obscenity,  i  5.] 

6.  Same. 

A  newspaper  publication  of  part  of  the 
testimony  in  a  criminal  prosecution  hdd  not  to 
be  olmcene,  lewd,  filthy,  indecent  <Lnd  disgust- 
ing within  Ky.  St  1903,  i  1352,  prohibiting 
the  selling  and  offering  for  sale  of  an  obscene, 
lewd,  filthy,  indecent  a-nd  disgusting  newspaper, 
etc. 

Appeals  from  Circtilt  Court,  Marlon 
Gonnty. 

"To  be  officially  reported." 

The  Herald  Publishing  Obmpany,  the  Louis' 
Tllle  Times  Company,  and  the  Evening  Post 
Company  were  prosecuted  for  selling  obscene 
newspapers,  etc.  From  judgments  of  acquit- 
tal, the  commonwealth  appeals.  Afilrmed. 
Three  cases  consolidated  on  appeal. 

H.  W.  Rives,  N.  B.  Hays,  Atty.  Gen.,  R.  L. 
Dnrham,  and  G.  H.  Morris,  for  the  Common- 
wealth. Helm  ft  Helm,  for  appellee  Evening 
Post  Co.  Bernard  Flezner  and  W.  M.  Smith, 
for  appellee  Herald  Pub.  Co.  O.  C.  Mc- 
Oiord,  for  appellee  Louisville  Times  Co. 

CARROLL,  J.  These  three  appeals.  In- 
volving the  same  question  of  law,  will  be 
heard  together.  The  appellees,  publishers  of 
newspapers  in  the  city  of  Louisville,  were 


indicted  for  printing  In  their  respective  news- 
papers parts  of  the  testimony  in  the  notorious 
Thaw  trial  which  was  in  progress  In  New 
York  at  the  time.  In  each  of  the  Indictments 
the  charge  was  that  the  publishing  company 
was  guilty  of  the  offense  of  "selling,  and  of- 
fering for  sale  and  distribution  an  obscene, 
lewd,  filthy,  indecent,  and  disgusting  news- 
paper, and  printed  matter  of  an  indecent 
character,  committed  in  manner  and  form  as 
follows,  to  wit:    The  said  company  in  the 

said  county  of  Marlon  and  on  the day 

of  February,  A.  D.  1907,  did  willfully  and 
unlawfully  sell,  offer  for  sale  and  distribute 

a  newspaper  called  the  ,  which  then 

and  there  contained  on  the  first  page  thereof. 
In  large  type,  the  following  matter :  •  •  • 
The  said  newspaper  and  the  said  printed 
matter  was  at  the  time  obscene,  lewd,  filthy, 
indecent,  and  disgusting,  and  was  so  sold  and 
offered  for  sale  and  distribution  at  the  time 
and  place  and  in  the  manner  aforesaid,  con- 
trary to  the  statutes  Ln  such  cases  made  and 
provided  and  against  the  peace  and  dignity 
of  the  commonwealth  of  Kentucky."  In  the 
body  of  each  Indictment  there  was  set  out 
In  full  the  alleged  obscene,  lewd,  and  Inde- 
cent matter,  which  was.  In  substance,  a  part 
of  Mrs.  Thaw's  evidence  on  the  trial  of  her 
husband,  describing  the  manner  in  which 
Stanford  White  drugged  and  seduced  her. 

The  material  part  of  the  publications  were 
as  follows: 

In  the  Louisville  Herald:  "  'Don't  scream 
so.  It  Is  all  over.  It  Is  all  right.  And 
this  was  Stanford  White?'  The  question 
came  from  Delphin  M.  Delmas,  now  con- 
ducting the  defense  of  Harry  Thaw.  'Yes, 
sir.'  •  •  •  She  then  described  her  awak- 
ening In  the  mirrored  room.  She  screamed, 
she  said,  and  White  urged  her  to  be  quiet 
Later  he  took  her  home,  and  she  sat  up  all 
night  crying.  'Where  was  Mr.  White  when 
you  recovered  consciousness?'  'He  was  on 
the  bed  undressed.'  'What  did  he  say  after- 
wards?' 'He  made  me  swear  that  I  would 
never  tell  my  mother  about  It.  He  said  there 
was  no  use  In  talking,  and  the  greatest  thing 
in  the  world  was  not  to  get  found  out' " 

In  the  Evening  Post :  "  'Drugged  by  White 
and  young  life  blighted,'  says  Evelyn  Thaw 
with  tears  In  her  eyes.  •  •  •  'This  night 
when  I  got  to  Mr.  White's  studio  In  Twenty- 
fourth  street,  there  was  not  anybody  there. 
Mr.  White  said:  "Weil,  well,  they  all  seem 
to  have  turned  us  down."  He  said :  "Never 
mind,  we  would  eat  alone."  Later  I  said  I 
must  go  home.  He  said  he  wanted  to  show 
me  another  part  of  the  house,  and  we  went 
into  a  bedroom  with  mirrors  all  around.  He 
gave  me  more  champagne.  Then  everything 
became  whlrly  and  black.  When  I  came  to 
my  clothes  were  all  off.  I  screamed  and 
screamed,  but  he  kept  telling  me  to  stop, 
saying:  "It's  over.    It's  all  right" ' " 

In  the  Louisville  Times:  "Evelyn  Nesbit 
Thaw,    from    Witness    Stand,    Tells    How' 
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White  Decoyed,  Drugged  and  Despoiled 
Her.  ♦  •  •  'A  few  moments  after  I  bad 
drank  It,  tberc  began  a  thumping  and  a 
pounding  In  my  ears,  and  the  room  got  all 
black.'  Mrs.  Thaw  was  almost  In  tears  at 
this  statement  'When  I  awoke,  my  clothes 
b?tl  all  been  taken  off  me.  I  started  to 
scream.  Mr.  White  got  up  and  threw  a  kl- 
mona  over  me.  As  I  sat  up  I  saw  mirrors 
all  around  the  bed.  I  began  to  scream  again, 
and  Mr.  White  asked  me  to  keep  quiet,  say- 
ing that  It  was  all  over.  When  be  threw  the 
kimona  over  me,  he  left  the  room.  I  scream- 
ed harder  than  ever.  I  don't  remember  how 
I  got  my  clothes  on.  He  took  me  home,  and 
I  sat  up  all  night  crying.'  'Where  was  Mr. 
White  when  you  recovered  consciousness?' 
'He  was  on  the  bed  beside  me  undressed.' 
'What  did  be  say  afterwards?'  'He  made  me 
swear  that  I  would  never  tell  my  mother 
about  It.  He  said  there  was  no  use  In  talk- 
ing, and  the  greatest  thing  In  the  world  was 
not  to  get  found  out' " 

Demurrers  '<vere  entered  to  each  Indict- 
ment, and  the  only  question  to  be  considered 
on  this  appeal  Is  the  correctness  of  the  ruling 
of  the  lower  court  In  sustaining  the  demur- 
rers. 

The  Indictments  were  found  under  section 
1862  of  the  Kentucky  Statutes  for  1903,  pro- 
viding as  follows:  "Any  person  or  corpora- 
tion who  sells,  lends,  gives  away  or  shows,  or 
offers  to  sell,  lend,  give  away  or  show,  or 
has  In  his  possession  with  intent  to  sell,  lend, 
or  give  away  or  to  show,  or  advertise  In  any 
manner,  or  who  otherwise  offers  for  loan, 
gift,  sale  or  distribution  any  obscene,  lewd, 
lascivious,  filthy,  indecent  or  disgusting  book, 
magazine,  pamphlet,  newspaper,  story  paper, 
writing,  paper,  picture,  drawing,  photograph, 
picture  or  Image,  or  any  written  or  printed 
matter  of  an  indecent  character,  or  any  arti- 
cle or  Instrument  of  indecent  or  Immoral  use, 
or  purporting  to  be  for  Indecent  or  immoral 
use  or  purpose,  or  who  designs,  copies,  draws, 
photographs,  prints,  utters,  publishes,  or  In 
any  manner  manufactures  or  prepares  any 
such  book,  picture,  drawing,  magazine,  news- 
paper, pamphlet  story  paper,  writing,  paper, 
photograph,  image,  matter,  article  or  thing,  or 
who  writes,  prints,  publishes,  or  utters,  or 
causes  to  be  written,  printed,  published  or 
uttered,  any  advertisement  or  notice  of  any 
kind,  giving  information  directly  or  Indi- 
rectly stating,  or  purporting  so  to  do,  where, 
how,  of  whom,  or  by  what  means  any,  or 
what  purports  to  be  any,  obscene,  lewd,  fil- 
thy, Indecent  or  disgusting  book,  picture, 
writing,  paper,  photograph,  image,  matter, 
article  or  thing,  named  in  this  section  can  be 
purchased,  obtained  or  had." 

In  support  of  the  ruling  of  the  lower  court, 
it  is  argued  In  behalf  of  appellees:  First  that 
the  article  complained  of  as  set  out  in  the 
Indictment  does  not  contain  matter  which 
comes  wltbin  the  condemnation  of  the  stat- 
ute; and,  second,  that  the  statute  fails  to  de- 


clare an  offense,  and  Is  too  uncertain  and  la- 
deflnlte  to  sustain  a  prosecrtlon  under  it 

We  will  take  up  first  the  latter  proposition. 
Section  1354  of  the  Kentucky  Statutes  for 
1903  provides  that:  "Any  person  or  corpora- 
tion who  Is  guilty  of  a.violatlon  of  sections 
1352,  1353,  or  either  of  them,  •  *  •  sball 
be  sentenced  to  not  less  than  ten  days  nor 
more  than  one  year  imprisonment,  or  be  fined 
not  less  than  fifty  nor  more  than  one  thou- 
sand dollars,  or  both  fined  and  imprisoned, 
for  each  offense."  Sections  1352  and  1353  of 
the  Kentucky  Statutes  are  sections  1  and  2 
of  an  act  approved  January  27,  1894  (Laws 
1894,  p.  3,  c.  2).  The  act  did  not  provide  any 
punishment  for  a  violation  of  these  sections, 
but  afterwards,  by  an  act  approved  March 
19,  1894,  section  3  of  the  act  of  January  27tb 
(Laws  1894,  p.  198,  e.  85),  which  is  now  sec- 
tion 1354  of  the  Kentucky  Statutes,  was 
amended,  so  as  to  provide  a  penalty  for  the 
violation  of  sections  1  and  2  of  the  act  The 
acts  of  January  27th  and  March  19th  must 
be  read  together,  and,  when  so  considered 
and  fairly  construed,  they  not  only  declare 
what  publications  shall  be  prohibited,  but 
provide  a  penalty.  Section  1352  Is  said  to  be 
meaningless  and  uncertain,  because  there  Is 
contained  In  it  no  prohibition  against  the 
things  mentioned  in  the  section,  nor  Is  it  de- 
clared that  it  shall  be  unlawful  to  do  them. 
In  the  respects  mentioned,  the  section  Is 
technically  defective,  but  there  can  be  no  rea- 
sonable doubt  that  It  was  the  intention  of 
the  Legislature  to  make  it  unlawful  to  com- 
mit the  acts  mentioned  and  to  prohibit  any 
person  or  corporation  from  doing  the  forbid- 
den things.  The  intent  of  the  section  being 
clear,  the  purpose  of  its  enactment  being 
plain,  it  will  not  be  allowed  to  fall  because 
of  the  omission  of  the  words  "it  sball  be  un- 
lawful for,"  which  should  have  been  phiced 
at  the  beginning  of  the  section,  or  the  words 
"shall  be  guilty  of  an  offense,"  which  should 
have  been  added  to  the  section.  In  Sams  v. 
Sams'  Adm'r,  85  Ky.  396,  8  S.  W.  693,  the 
court  said:  "It  is  a  well-settled  rule  of  con- 
struction that  the  letter  of  a  statute  will  not 
be  followed  when  It  leads  to  an  absurd  con- 
clusion; but,  on  the  contrary,  the  reason  for 
{he  enactment  moit  enter  into  its  interpreta- 
tion, so  as  to  determine  what  was  to  be  ac- 
complished by  it."  This  court  has  frequently 
inserted  words  in  a  statute,  and  has  often 
modified  expressions  for  the  purpose  of  car- 
rying out  the  legislative  Intent,  when  it  was 
apparent  from  a  reading  of  the  statute  that 
the  omlsslCHi  of  words  or  their  insertion  in 
the  wrong  place  was  merely  an  error  or 
omission.  Commonwealth  t.  Grinstead,  lOS 
Ky.  69,  55  S.  W.  720,  67  B.  W.  471;  Bird  v. 
Ctommlssloners,  95  Kj.  195,  24  8.  W.  118; 
MaysvIUe  &  Lexington  R.  Ck).  v.  Herrlck,  IS 
Bush,  123.  Nor  will  this  statute  be  held  In- 
sufBctent  to  punish  violators  of  it  The  omit- 
ted words  necessary  to  perfect  it  will  be  sap- 
plied  in  accordance  wltb  the  settled  rnlM  of 
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statutory   construction.     It  la  a  Talid,   en- 
forceable law. 

The  real  question  In  the  case  le:  Are  the 
publications  complained  of  within  the  fair 
meaning  of  the  statute?  The  prosecution  is 
under  that  clause  in  the  section  prohibiting 
the  publication  or  sale  of  any  "obscene,  lewd, 
lascivious,  filthy,  indecent  or  disgusting  book, 
magazine,  pamphlet,  newspaper,  story  paper, 
writing,  paper,  picture,  drawing,  photograph, 
figure  or  image,  or  any  written  or  printed 
matter  of  an  indecent  character";  and  It  Is 
earnestly  insisted  on  behalf  of  the  common- 
wealth that  the  publications  complained  of 
are  indecent,  lasclv-Ious,  and  lewd  within  the 
meaning  of  the  statute,  and  the  lower  court 
erred  In  sustaining  demurrers  to  the  indict- 
ments. The  newspapers  in  which  the  alleged 
ofFensire  matter  was  published  are  dally  pa- 
pers printed  and  published  in  the  ci^  of 
LouiSTllle.  It  is  not  contended  that  the 
chief  feature  or  purpose  of  these  papers  Is 
to  publish  obscene,  lewd,  lascivious,  filthy. 
Indecent,  or  disgusting  matter.  Indeed,  such 
a  contention  would  be  entirely  unfounded. 
It  is  nevertheless  argued  that  It  Is  not  nec- 
essary to  constitute  a  violation  of  the  statute 
that  the  chief  characteristics  of  the  publica- 
tion should  be  to  record  the  commission  of 
crimes  or  publish  obscene  or  indecent  arti- 
cles, or  that  its  general  tone  should  be  low 
or  offensive  to  good  taste,  but  that  it  is  suffi- 
cient if  In  as  much  as  one  Issue  of  the  pa- 
per there  may  be  found  an  article  denounced 
by  the  statute.  In  this  construction  we' con- 
cur. A  paper,  however  clean  and  pure  the 
matter  contained  In  It  may  generally  be,  and 
if  ordinarily  it  only  published  such  news  or 
articles  as  were  chaste  and  suitable  for  fam- 
ily reading,  yet.  If  it  should  in  one  Issue  print 
an  article  that  was  filthy  or  indecent.  It 
would  be  subject  to  indictment  and  convic- 
tion. It  Is  difficult  to  draw  the  line  In  cases 
of  this  character  between  publications  that 
are  permissible  and  those  that  come  within 
the  condemnation  of  the  statute.  Different 
persons  have  different  views  as  to  -vyhat  con- 
stitutes a  lewd,  lascivious,  or  Indecent  pub- 
lication. What  one  yvould  condemn  as  vul- 
ger,  profane,  or  indecent,  another  might  look 
upon  as  a  legitimate  and  proper  record  of 
the  news  of  the  day,  although  all  will  read- 
ily agree  that  publications  that  have  a  ten- 
dency to  corrupt  the  morals  and  deprave  the 
taste  of  the  people  ebonld  be  punished  or  sup- 
pressed. We  may  therefore  safely  say  that 
no  general  rule  can  be  laid  down.  E>acb  case 
must  be  Judged  by  the  facts  presented  in  It 
and  to  the  common  sense  of  the  courts  and 
Juries  must  he  left  the  question  whether  or 
not  the  matter  complained  of,  considering 
all  the  circumstances  of  Its  publication,  is 
within  the  meaning  of  the  statute.  It  may 
also  be  said  that  in  the  publication  of  court 
proceedings,  and  the  transactions  of  public 
bodies,  greater  latitude  must  necessarily  be 
allowed  than  would  be  permitted  in  the  pub- 
lication of  matters  of  a  more  private  or  per- 


sonal character.  The  Thaw  trial  was  a  nota- 
ble criminal  case— the  public  everywhere 
were  interested  in  all  of  its  details — and  the 
newspapers  of  the  country,  to  gratify  this 
desire,  however  depraved  it  might  have  been, 
published  full  accounts  of  It.  It  would  not 
do  to  say  that  daily  newspapers  could  not 
publish  accounts  of  crimes  or  the  proceed- 
ings of  criminal  courts,  or  matter  relating 
to  divorce  suits,  or  breach  of  promise  cases, 
or  actions  for  alienation  of  affections,  or 
prosecutions  for  rape  or  unlawful  detention, 
although  In  these  and  many  other  trials  in- 
volving violations  of  the  civil  and  criminal 
laws  of  the  county,  as  well  as  in  readable 
incidents  in  the  social,  business,  and  political 
lives  of  individuals,  there  often  appears  sug- 
gestions or  facts  that  are  immodest  and  im- 
moral, If  not  Indecent  We  do  not  mean  to 
hold  that  a  newspaper  is  privileged  to  pub- 
lish all  the  filthy  and  disgusting  details  that 
are  developed  by  the  evidence  in  court  pro- 
ceedings, or  that  sometimes  come  out  In  the 
scandals  that  appear  In  private  life.  There 
may  be  facts  brought  out  on  the  trial  of  a 
case  or  in  the  exposure  of  an  individual  that 
would  be  so  shocking  to  every  sense  of  com- 
mon decency  as  that  to  publish  them  would 
certainly  be  a  violation  of  the  statute.  This 
again  brings  to  mind  the  utter  impractica- 
bility of  setting  down  any  standard  by  which 
the  legality  of  publications  can  be  measured, 
when  the  courts  are  called  upon  to  apply  to 
them  the  rule  laid  down  in  the  statute,  and 
Illustrate  the  necessity  of  passing  judgment 
upon  each  as  it  comes  up.  But  the  statute 
ought  not  to  be  applied  with  the  same  strict- 
ness to  dally  newspapers  as  to  printed  pub- 
lications In  the  form  of  t>ookB  or  pamphlets 
that  are  wholly  or  in  gtreater  part  devoted 
to  the  treatment  of  subjects  that  are  lewd 
and  scandalous,  or  to  single  or  isolated  arti- 
cles designed  to  bring  before  the  public  the 
details  of  some  Indecent  or  disgusting  trans- 
action. Newspapers  are  established  for  the 
purpose  of  printing  and  publishing  the  news 
of  the  day,  made  up  as  it  is  of  a  multitude 
of  Incidents  gathered  from  all  quarters  of 
the  globe,  embracing  every  phase  of  human 
life,  and  dealing  with  every  feature  of  human 
endeavor,  and  occasionally  we  may  find  in 
the  columns  of  sheets  usually  free  from  ob- 
jectionable matter  articles  that  if  published 
In  other  forms  would  take  on  a  more  offen- 
sive aspect  And  yet  these  great  vehicles 
of  Information,  going  as  they  do  into  almost 
every  family  and  home,  to  be  read  alllce  by 
young  and  old,  are  not  at  liberty  to  print  un- 
restrained any  matter  that  in  their  opinion 
might  appeal  to  the  sensational  or  depraved 
tastes  of  some  of  their  readers.  They  are  not 
exempt  from  the  operation  of  the  statute,  and 
must  be  careful  not  to  violate  its  wholesome 
provisions. 

The  expressions  in  this  opinion  are  not  In- 
tended to  apply  to  or  embrace  publications 
whose  chief  business  it  is  to  record  crimes, 
or  relate  stories  of  human  depravity  and  vice. 


Digitized  by 


Google 


lOS  SOUTHWESTERN  REPORTEB. 


(Ky. 


These  publications  are  not  in  the  same  dass 
with  the  papers  being  considered.  They  are 
not  entitled  to  the  benefit  of  the  doubt  that 
will  protect  clean  publications  of  good,  moral 
character,  and  are  dealt  with  in  other  sec- 
tions of  the  statute.  It  Is  not  our  Intention 
to  impair  the  usefulness  of  the  statute,  or  to 
place  upon  it  such  a  construction  as  woidd 
enable  any  paper,  periodical,  or  printed  mat- 
ter to  escape  condemnation,  the  facte  Justify- 
ing It;  and  yet,  in  our  <^Inlon  the  articles 
complained  of,  although  dangerously  near  the 
forbidden  line,  are  not  wltMn  the  fair  con- 
demnation of  the  statute,  and  we  are  not 
prepared  to  say  that  the  trial  Judge  erred  in 
sustaining  the  demurrers. 

Statutes  similar  to  ours  hare  been  enacted 
In  a  number  of  states,  and  prosecutions  un- 
der them  have  often  been  the  subject  of  re- 
view by  the  courts,  with  the  result  that  they 
have  uniformly  been  upheld  and  so  inter- 
preted as  to  accomplish  the  purpose  of  their 
enactment  We  have  examined  a  number 
of  these  cases,  Including  all  those  cited  by 
counsel  for  appellant ;  but  with  possibly  two 
«zceptionB,  they  went  off  on  points  not  ger- 
mane to  the  question  Involved  In  this  case, 
and  for  this  reason  we  have  deemed  It  un- 
necessary to  cite  them.  Taking  into  con- 
sideration the  fact  that  the  publication  com- 
plained of  was  a  truthful  recotd  of  a  court 
proceeding,  our  conclusion  is  that  the  mat- 
ter complained  of  does  not  fall  within  the 
fair  condemnation  of  the  statute. 

Wherefore  the  judgment  of  the  lower  court 
in  each  case  must  be  affirmed. 


VALLANDINGHAM  et  al.  t.  RAT  et  at. 

(Court  of  Appeals  of  Kentucky.    March  19, 
1908.) 

1.  Replbvih  —  Redelivebt    Bond  —  Condi- 
tions. 

Though  plaintiff  in  replevin  is  unsuccess- 
ful in  maintaming  his  title  or  right  to  the  prop- 
erty, the  condition  of  his  bond  to  "duly  prose- 
cute" the  action  is  satisfied  by  his  prompt  trial 
of  the  action  in  the  circuit  court  and  in  the 
Court  of  Appeals. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  p.  22C3.] 

2.  Same— Liabilities. 

Plaintiff  in  replevin,  who  obtained  the  prop- 
erty by  giving  a  Dond  conditioned  to  perform 
the  judgment  rendered  and  return  the  property, 
if  return  be  adjudged,  though  unsuccessful  m 
the  action,  is  not  liable  on  his  bond  for  failure 
to  return  the  property,  where  defendant  failed 
to  obtain  a  judgment  for  such  return  or  any 
amount  for  the  seizure  or  detention  of  the  prop- 
erty. 

Appeal  from  Circuit  Court,  Owen  County. 

"To  be  offldally  reported." 

Action  on  a  bond  In  replevin  by  W.  A.  Ray 
and  others  against  T.  T.  Vallandlngham  and 
others.  From  a  Judgment  for  plaintiffs,  de- 
fendants appeal.    Reversed. 

James  H.  Settle,  for  appellants.  Chas. 
Strother,  for  appellees. 


LASSINO,  J.    In  April,  1004,  J.  B.  Gibson 
filed  suit  against  W.  A.  Rey  and  J.  C.  Fra- 
zler,  in. which  he  alleged  that  he  was  the 
owner  of  and  entitled  to  the  immediate  pos- 
session of  a  certain  lot  of  tobacco,  amount- 
ing to  about  6,000  pounds,  which  he  claimed 
to  have  purchased  from  them;   that  the  de- 
fendants were  unlawfully  detaining  the  to- 
bacco from  him  to  his  damage  In  the  sum  of 
$385.     He  prayed  for  an  order  of  delivery 
for  the  tobacco,  and  for  damages  for  with- 
holding it  from  him.    He  executed  the  require 
ed  bond.    The  order  of  delivery  was  issued, 
placed  In  the  hands  of  the  sheriff,  and  under 
this  order  of  delivery  the  tobacco  In  ques- 
tion was  taken  and  delivered  to  the  plaintiff. 
When  the  case  came  on  for  trial  the  defend- 
ants Ray  and  Frazier  filed  a  general  demur- 
rer to  the  petition.    Upon  hearing  this  de- 
murrer was  sustained,  with  leave  to  plaintiff 
to  amend.    Plaintiff  elected  to  stand  on  his 
petition,  and,  declining  to  amend,  his  suit 
was  dismissed.    From  this  Judgment  he  pray- 
ed and  prosecuted  an  appeal  to  this  court, 
where,  in  due  course  of  time,  the  Judgment 
of  the  lower  court  was  affirmed.    Thereupon 
Ray  and  Frazier,  the  defendants  in  the  re- 
plevin suit,  brought  suit  upon  the  bond  which 
bad  been  executed  In  the  replevin  suit,  where- 
in they  sought  to  recover  of  J.  B.  Gibson  and 
his  sureties  the  damages  which  they  alleged 
that  they  had  sustained  by  reason  of  the  un- 
lawful and  wrongful  seizure  and  conversion 
Of  their  tobacco,  together  with  the  costs  in- 
curred by  them  in  their  defense  of  the  re- 
plevin suit    The  defendant  J.  B.  Gibson  filed 
his  separate  answer,  and,  as  the  Judgment 
herein  rendered  as  to  him  Is  not  before  us  on 
this  appeal,  it  is  unnecessary  to  consider  the 
defense  set  up  by  him.    The  sureties,  T.  T. 
Vallandlngham,  etc.,  filed  a  general  demur- 
rer  to   the   petition,   which   was   overruled. 
They  thereupon  answered,  alleging  that  the 
covenants  of  the  bond,  which  they  signed  as 
surety  for  J.  B.  Gibson,  had  been  fully  com- 
plied with  and  satisfied.  In  that  J.  B.  Gibson 
had  duly  prosecuted  the  replevin  suit  to  a 
final  judgment  not  only  In  the  Owen  circuit 
court  but  in  the  Court  of  Appeals ;   that  in 
the  replevin  suit  no  return  of  the  property 
had  been  adjudged,  nor  had  any  sum  of  mon- 
ey l>een  directed  to  l>e  paid  by  J.  B.  Gibson 
to  the  defendants  Ray  and  Frazier,  or  either 
of  them;    and  that  Inasmuch  as  there  had 
been  no  breach  of  any  of  the  covenants  of  the 
bond,  and  they  had  fully  performed  and  satis- 
fled  the  judgment  in  the  replevin  suit  by  the 
payment  of  all  of  the  costs  therein,  they  were 
absolved  froin  all  liability  on  account  of  their 
suretyship  on  said  bond.    The  material  al- 
legations of  this  answer  of  the  sureties  were 
traversed,  and  the  case  proceeded  to  a  trial 
before  a  Jury,  with  the  result  that  a  Judg- 
ment was  rendered   in  favor  of   appellees 
against  J.  B.  Gibson  and  the  sureties  on  his 
replevin  bond.    This  Judgment  being  for  the 
amount  whlQh  J.  B.  Gibson  alleged  he  had 
agreed  to  pay  for  the  tobacco,  and  a  small 
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Bum,  $35,  as  attorneys'  fees,  he  is  satiafled 
therewith,  and  la  not  complalninf.  The  snre- 
ttes,  feeling  that  their  liability  should  be 
strictly  limited  to  the  terms  and  condltlona 
of  the  bond  which  they  signed,  filed  a  mo- 
tion and  gronnds  for  a  new  trial,  which  was 
overruled,  and  they  appeaf. 

The  bond  executed  In  the  replevin  suit  Is  as 
follows:  "J.  B.  Gibson,  Plaintiff,  v.  W.  A. 
Ray,  etc..  Defendants.  Bond.  We  undertake 
to  the  defendants  W.  A.  Ray,  etc.,  that  the 
plaintiff  J.  B.  Gibson  shall  duly  prosecute 
this  action,  and  shall  perform  the  judgment 
of  the  court  therein,  returning  the  tobacco  or- 
dered to  be  delivered  to  the  plaintiff  J.  B. 
Gibson,  if  a  return  thereof  be  adjudged,  and 
by  paying  to  the  defendants  W.  A.  Ray,  etc., 
racb  sums  of  money  as  are  adjudged  in  this 
action  against  plaintiff,  not  exceeding  $1,900, 
and  the  costs  of  this  action.  This  20tb  day 
of  April,  1904.  J.  B.  Gibson.  8.  G.  Gibson. 
B.  S.  Gibson.  T.  T.  Yallandingham.  8.  F. 
Gibson." 

From  the  record  before  .us  It  appears  that 
the  defendants  in  the  replevin  suit  did  not 
seek  a  return  of  the  tobacco  talten  thereun- 
der, nor  did  they  seek  to  recover  of  plaintiff 
therein  any  sum  of  money  for  the  seizure 
or  detention  of  this  tobacco,  but  they  chose 
rather  to  defeat  plaintiff's  right  of  recovery 
by  nonsuit,  and  in  this  they  were  success- 
ful, for  their  demurrer  to  plalntlfT's  petition 
was  sustained,  and  bis  petition  was  dis- 
missed, with  Judgment  for  their  costs. 

The  petition  alleges  that  J.  B.  Gibson  did 
not  duly  prosecute  the  replevin  suit,  but  the 
record  refutes  this  allegation,  and,  on  the 
contrary,  shows  that  he  not  only  prosecuted 
it  duly,  but  did  so  with  diligence,  both  in 
the  circuit  court  and  in  this  court.  He  did 
everything  that  was  in  his  power  to  succeed 
in  that  suit,  and  only  surrendered  his  right 
to  maintain  it  when  a  Judgment  had  been  en- 
tered In  this  conrt  denying  him  that  right. 
No  return  of  the  property  was  adjudged  to 
the  defendants  in  the  replevin  suit,  nor  any 
sum  of  money  ordered  to  be  paid  to  them, 
other  than  the  costs  of  the  suit  These 
costs,  the  sureties  allege,  have  been  paid, 
and  this  Is  not  denied. 

The  only  question  left  for  determination 
is,  may  the  defendants  in  the  replevin  suit, 
having  failed  to  procure  an  order  for  the 
return  of  the  property  In  that  suit,  or  a 
Judgment  for  any  sum  of  money  as  dam- 
ages in  that  suit,  now  in  an  independent  ac- 
tion proceed  against  the  sureties  on  the 
bond? 

In  the  case  of  the  Kentucky  Land  &  Im- 
migration CSompany  v.  Crabtree,  80  S.  W. 
1161,  26  Ky.  Law  Rep.  283,  a  somewliat  sim- 
ilar question  was  presented.  In  that  case 
the  appellant  had  filed  its  salt  in  replevin, 
executed  a  bond,  and  caused  an  order  of  de- 
livery to  be  Issued  for  certain  personal  prop- 
erty. Under  this  order  of  delivery  the  prop- 
erty described  therein  was  taken  and  deliver- 
ed  to   appellant     Thereafter,  at  the  next 
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succeeding  term  of  the  elrcnit  court  where- 
in the  action  was  pending,  appellant  dismiss- 
ed its  suit  without  prejudice.  The  defendant 
thereupon  brought  suit  against  the  plaintiff 
In  the  replevin  suit  and  the  surety  on  his 
bond  to  recover  the  value  of  the  property  tak- 
en and  damages  for  withholding  It  This 
court  In  passing  upon  the  question,  held  that 
the  bondsman  was  liable,  inasmuch  as  the 
record  showed  that  appellant  had  not  duly 
prosecuted  the  replevin  suit  Of  course, 
when  appellant  dismissed  its  suit,  appellee 
had  no  opportunity  to  litigate  the  question 
of  ownership  or  damage  with  it  in  that  suit 
and  was  compelled  to  seek  a  recovery  in  an 
independent  action,  and  this  court  permitted 
a  recovery  in  that  case  upon  the  sole  ground 
.that  there  had  been  a  breach  of  one  of  the 
covenants  of  the  bond,  to  wit,  that  appellant 
had  not  duly  prosecuted  the  replevin  suit 
In  that  case  it  was  inferentially  held  that 
but  for  the  breach  in  the  covenant  of  the 
bond  no  recovery  could  have  been  had. 

In  the  more  recent  case  of  Mounts  v. 
Murphy,  decided  by  this  conrt  October  24, 
1907,  and  found  in  104  S.  W.  978,  81  Ky. 
Law  Rep.  1193,  almost  Identically  the  ques- 
tion here  Involved  was  before  this  court  In 
that  case  a  resident  of  Virginia  Instituted 
a  suit  in  replevin  in  the  Pike  circuit  court 
executed  the  bond  required  by  section  184 
of  the  Code,  procured  an  order  of  delivery 
for  certain  cattle  and  articles  of  personal 
property,  and,  under  said  order,  was  placed 
In  possession  of  the  property  described  there- 
in. At  the  following  term  of  conrt  the  de- 
fendant la  the  replevin  suit  moved  that  the 
plaintiff,  being  a  nonresident  be  required  to 
execute  a  bond  for  costs.  This  motion  was 
sustained,  and  the  plaintiff  failing  or  refus- 
ing to  give  the  bond  for  costs,  bis  suit  was 
dismissed,  and  it  was  adjudged  In  the  order 
dismissing  his  suit  that:  "The  defendant  is 
entitled  to  an  order  of  restitution  of  said 
property,  if  to  be  had,  and  if  not  to  be  had, 
an  execution  to  issue  for  the  sum  of  $409, 
the  value  fixed  by  plaintiff  of  said  property, 
and  the  clerk  of  this  court  will  forthwith  Is- 
sue said  order  of  restitution,  and  upon  the 
return  of  same,  if  the  said  property  has  not 
been  restored,  then  the  said  clerk  will  Issue 
an  execution  against  the  plaintiff  •  *  • 
for  the  sum  of  $409,  the  value  of  the  cattle 
taken  under  said  writ  and  the  costs  of  this 
action."  Thereafter  the  defendant  in  the 
replevin  suit  instituted  suit  against  the  sure- 
ty on  the  nonresident's  bond,  seeking  to  re- 
cover of  him  $25,  costs  expended  in  the  rep- 
levin suit  $18,  the  value  of  certain  articles 
described  in  the  order  of  delivery,  which  had 
not  been  returned  under  the  order  of  the 
court  directing  a  restitution,  $400  damages 
for  the  detention  of  the  cattle  and  other 
property,  and  $300  damages  for  the  differ- 
ence between  the  value  of  the  cattle  when 
taken  and  the  value  of  same  when  returned. 
The  bondsman  answered,  alleging  that  all 
of  the  costs  of  the  replevin  suit  bad  been 


Digitized  by 


Google 


108  SOUTHWESTERN  RBPORTEE. 


(Ky. 


paid,  denied  that  any  of  the  property  direct- 
ed to  be  returned  had  not  been  returned,  de- 
nied damages  either  for  the  detention  of  the 
property  described  In  the  order  of  delivery, 
or  damages  to  said  property  while  In  the  pos- 
session of  the  plaintiff  In  the  repleyin  suit, 
and  pleaded  afflrmatively  that  If  there  had 
been  any  damages  due  the  defendant  in  the 
replevin  suit  they  should  have  been  assessed 
In  the  final  judgment  In  that  suit  Upon  a 
trial  the  Jury  found  In  favor  of  the  bonds- 
man as  to  the  property  which  It  was  claimed 
had  not  been  returned,  and  found  against 
him  In  the  sum  of  $300  damages  for  the  de- 
tention of  the  cattle,  and  $90  damages  for 
injury  to  them  while  so  detained.  Upon  re- 
view here  this  court  held  that  the  trial  court 
erred  In  submitting  to  the  jury  the  question 
of  damages  for  the  detention  of  the  proper- 
ty, holding  that  this  matter  should  have 
been  presented  and  determined  In  the  rep- 
levin suit,  and  that  as  appellee  failed  to  pre- 
sent It  and  have  the  matter  determined  In 
that  action  he  la  barred  from  recovering  it 
from  the  surety  on  the  bond.  The  surely  on 
the  bond  was  held  liable  for  the  damages 
which  had  resulted  to  the  property  itself 
while  In  the  possession  of  the  plaintiff  In  the 
replevin  suit  This  recovery  was  permitted 
upon  the  idea  that  it  was  the  duty  of  the 
bondsman  to  see  to  It  that  the  property, 
when  restitution  was  directed,  was  restored 
to  the  defendant  In  as  good  condition  as  It 
was  when  It  was  taken  from  him.  The  jury 
found  that  the  property  had  been  damaged 
and  depreciated  in  value  while  In  the  posses- 
sion of  plaintiff  in  the  replevin  salt  There 
had  therefore  been,  to  this  extent  a  failure 
on  the  part  of  the  bondsman  to  comply  with 
that  provision  of  the  bond  which  called  for  a 
restitution  of  the  property,  if  directed  by  the 
judgment  In  the  replevin  suit,  because  there 
had  not  been  a  restitution  of  the  property  In 
the  condition  in  which  It  was  when  taken, 
but  In  a  damaged  condition,  and  the  property 
not  having  been  In  the  custody  of  the  court 
when  the  judgment  was  entered  In  the  rep- 
levin suit,  this  matter  could  not  have  been 
determined  in  that  litigation.  Not  so,  how- 
ever, with  the  case  at  bar.  As  above  stated, 
no  restitution  was  directed  In  the  replevin 
suit  in  this  case,  and  no  damages  sought  or 
awarded,  and  appellees'  entire  right  of  recov- 
ery against  the  sureties  being  dependent  up- 
on a  breach  of  the  replevin  bond,  they  must 
fall  In  the  absence  of  a  showing  that  there 
has  been  a  breach  of  some  one  of  the  three 
provisions  of  the  bond. 

One  of  the  provisions  of  the  bond  Is  that 
the  plaintiff  In  the  replevin  suit  will  duly 
prosecute  that  action.  As  above  stated,  the 
record  In  this  case  shows  that  he  did  so. 
The  other  covenants  in  the  bond  are  to  the 
effect  that  the  plaintiff  shall  return  the  prop- 
erty If  a  restitution  is  adjudged,  and  that 
they  will  be  answerable  to  the  defendants  In 
the  replevin  suit  for  such  sums  as  may  be 
adjudged  them  therein.    In  order  to  deter- 


mine the  liability  of  the  bondsmen  upon 
these  two  covenants  of  the  bond,  we  must 
look  alone  to  the  judgment  in  the  replevin 
suit,  for  the  covenants  expressly  provide  that 
their  liability  in  these  particulars  is  to  be 
measured  by  that  Judgment  When  so  test- 
ed, we  find  that  there  has  been  no  breach 
of  the  bond  whatever  for  which  these  bonds- 
men can  be  held  liable. 

For  the  reasons  indicated  the  judgment  i» 
reversed  and  remanded,  with  instructions  to 
the  lower  court  to  set  aside  the  judgment  so 
far  as  the  sureties  Vallandingham,  etc,  axe 
concerned,  and  enter  a  Judgment  dismissing 
the  proceedings  as  to  them,  with  Judgment 
for  their  costs. 


LOUISVILLE  ft  N.  R.  CO.  T.  McNARyS 
ADM'R. 

(Conrt  of  Appeals  of  Kentucky.    March  12, 
1908.) 

1.  Railboadb— Opebation  of  Tbajns  — Cabe 
AS  to  Tkesfassebb. 

The  rule  that  a  railroad  company  ordinarily 
owes  no  duty  to  a  trespasser  until  his  peril  is 
discovered,  and  that  it  is  not  liable  for  an  injury 
to  him  unless  after  his  peril  is  discovered  the 
injury  may  be  avoided  with  proper  care,  does 
not  apply  In  cities  and  towns  where  the  danger 
to  life  is  great,  and  in  such  localities  it  is  the 
duty  of  those  o^eratinz  trains  to  moderate  the 
speed,  give  notice  of  tnelr  approach,  and  keep 
a  lookout  and  take  such  precautions  as  the  cir- 
cumstances demand, 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  41,  Railroads,  {{  1220-1239.] 

2.  Same  —  Notice  or  Appboachiho  Tbaih  — 
Right  to  Relt  Thebeon. 

Though  a  pedestrian  killed  in  crossing  in 
front  of  a  train  could  have  seen  it  if  she  had 
looked  just  before  she  went  on  the  track,  she 
had  a  right  to  assume  that  proper  notice  of  its 
approach  would  be  given. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  {§  1311-1313.] 

5.  Save— CoMTBiBUTOBT  NEauoBNCB— Ques- 
tion FOB  JUBT. 

If  there  is  any  evidence  of  contributory 
negligence  of  a  pedestrian  crossing  the  track  in 
front  of  a  train,  the  question  is  for  the  jury, 
and  the  scintilla  rule  applies  to  such  question  no- 
less  than  to  others. 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  41.  Railroads,  §{  1365-1381.] 

4.  Sahb— Pbivatk  GBOsaiNO— Thbouoh  Ex- 
PBE88  Tbains — Knowledge  or  Danqkb. 
While  through  express  trainmen  naturally 
know  nothing  of  a  private  path  across  the  track 
near  a  way  station,  the  company  is  chained 
with  knowledge  that  at  such  station  is  a  town 
of  400  or  600  people,  and  that  its  depot  is  ap- 
proached by  persons  walking  along  the  track  in 
both  directions,  there  being  no  other  adequate 
way  to  get  to  it  and  so  must  be  held  to  know 
that  this  is  a  place  at  which  the  presence  of  per- 
sons on  the  track  might  reasonably  be  antici- 
pated. 

[Ed.  Note.— For  cases  in  pohit  see  Cent  Dig. 
vol.  41,  Railroads,  S|  1220-1239.] 

6.  Sake. 

A  railroad  company  is  not  exempt  from  lia- 
bility for  killing  a  pedestrian  hecause  she  was 
at  a  private  crossing  and  was  not  going  to  its 
station,  where  the  crossing  is  in  a  town  where 
the  presence  of  persons  on  the  track  is  to  be 
anticipated,  and  where  it  is  required  to  keep  a 
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lookout  for  them  and  give  adequate  notice  of 
the  approach  of  a  train. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  41,  Railroads,  U  1220^1239.] 

6w  Sakb— Sfked   01-  Train— NonoB   or  Ap- 

PBOAOH. 

Where  a  train  passes  through  a  cut  and 
emerges  from  a  curve  within  a  town,  and  so 
dose  to  the  station  where  the  presence  of  per- 
sons on  the  track  or  about  it  may  reasonably 
be  expected,  adequate  notice  of  its  approach 
should  be  given,  and  the  speed  be  such  that 
the  lookout  would  not  be  idle. 

[Bd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  ${  1254-1274.] 

7.  Samk— OBoas  Neouobnob— PiTKrrivB  DA3f- 

AOES. 

A  pedestrian  was  killed  by  a  through  ex- 
press train  at  a  private  crossing  just  oefore 
passing  a  way  station.  The  trainmen  did  not 
see  her  in  time  to  stop,  and  the  right  to  recover 
was  based  on  evidence  of  their  negligence  in 
failing  to  check  the  speed  of  the  train,  keep  a 
lookout,  and  give  proper  signals  of  their  ap- 
proach. Held,  that  it  was  error  to  submit  the 
question  of  punitive  damages  or  of  grosa  negli- 
gence. 

[Ed.  Note.^For  cases  in.  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §  1364.] 

8.  Save— Affroachino    Tbaih— Rkasorabue 

SlONAI.. 

A  signal  of  a  train's  approach  ordinarily 
sufficient  to  give  notice  to  persons  exercising  or- 
dinary care  for  their  own  safety  and  in  pos- 
session of  their  ordinary  faculties  is  reasonable. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  {§  1257-1266.] 

9.  Same— CONTBiBTJTOKT  NEaLisEncs. 

If  a  pedestrian  in  going  on  the  track  In 
front  of  train  failed  to  use  ordinary  care,  and 
but  for  this  would  not  have  been  injured,  there 
can  be  no  recovery  notwithstanding  the  negli- 
gence of  the  trainmen. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,   g§  1314-1318.] 

Apiwal  from  Circuit  Court,  Hopkins  Coan- 
ty. 

"To  be  officially  reported." 

Action  by   Mary    McNary's   administrator 
against  the  LoulBvUle  &  Nashville  Railroad  . 
Company.    From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Benjamin  D.  Warfleld  and  Waddill  Se 
Dempsey,  for  appellant  Yost  &  Laffoon,  for 
appellee. 

HOBSON,  J.  Bamsley,  Ky.,  Is  a  town  of 
the  sixth  class.  It  has  from  400  to  500  in- 
habitants. It  Is  a  mining  town.  The  Louis- 
ville &  Nashville  Railroad  runs  through  It 
There  are  two  stores — one  on  one  side  of  the 
railroad,  and  one  on  the  other.  A  path  runs 
from  one  of  these  stores  directiy  across  the 
railroad  to  a  street  on  the  opposite  side,  the 
town  lying  abont  equally  on  each  side  of  the 
railroad.  This  path  was  considerably  used 
by  the  people  of  the  town  In  passing  to  and 
tro,  from  SO  to  100  people  passing  along  It 
every  day.  There  was  a  street  crossing  over 
the  railroad  about  2i00  feet  north  of  the  path, 
and  abont  midway  between  the  path  and  the 
street  was  the  railroad  station.  Abont  800 
feet  south  of  the  path  there  was  another 
crossing.  In  April,  1905,  Mary  McNary,  a 
vroman  abont  70  years  old,  was  walking  along 


this  path  going  east  towards  Clark's  store. 
She  had  on  a  bonnet,  and  was  not  looking 
out  for  the  train,  and  just  as  she  got  on  the 
track  she  was  struck  and  killed  by  a  fast 
passenger  train  coming  from  the  south,  and 
running  40  or  50  miles  an  hour.  The  train 
was  a  through  express,  which  stopped  at 
only  three  or  four  points  in  the  state,  and  did 
not  check  its  speed  at  Bamsley.  Persons  In 
the  northern  part  of  the  town  In  going  to  the 
depot  were  accustomed  to  walk  along  the 
street  north  of  It  until  they  came  to  the  rail- 
road crossing,  and  then  to  walk  along  the 
railroad  track  to  the  depot.  Persons  In  the 
southern  part  of  the  town  followed  the  path 
to  the  railroad  track,  and  then  walked  along 
the  track  to  the  depot  The  path  was  also 
used  by  persons  on  one  side  of  the  railroad 
to  go  to  the  other  side.  The  situation  is 
shown  by  the  following  plot,  on  which  A  Indi- 
cates the  point  where  the  woman  was  struck: 


The  only  witness  for  the  plaintiff  who  saw 
the  occurrence  was  at  the  house  next  to 
Clark's  store,  and  thns  states  what  occurred: 
"Me  and  Dona  Thomasson  was  there,  and 
when  I  came  to  the  door  I  seen  this  old  lady 
coming  along  the  dirt  road.  She  was  bver 
six  feet  from  the  railroad  track,  and  she  was 
coming  on  across,  and  the  train  was  coming 
dQwn  here  about  30  feet  from  her.  Mrs. 
Young  and  her  two  little  boys  and  I  were 
looking  and  I  never  seen  the  train  blow  a 
whlstie  or  ring  a  bell  until  it  bit  her.  It 
hit  her,  and  come  on  up  to  a  telephone  post 
and  whistled  two  little  short  whistles,  clear- 
ed the  crossing,  and  whistled  five  times." 


Digitized  by 


Google 


900 


106  SOUTHWESTERN  KEPORTEB. 


(Ky. 


Mra.  TooDg's  testimony  was  introduced  by 
the  defendant,  and  was  aa  follows:  "I  saw 
Mary  McNary  killed.  The  accident  occurred 
right  In  front  of  my  dwelling.  I  lived  in 
Barnsley  on  the  east  side  of  the  point  of  ac- 
cident about  30  or  40  yards  from  the  track. 
My  bouse  was  nearest  house  to  the  track.  I 
saw  Mary  McNary  come  upon  the  track  from 
the  west  side  to  the  track  Just  opposite  my 
house.  Just  as  she  stepped  to  the  track  the 
train  whistled,  and  she  ran  across  the  track, 
but  before  she  got  across  she  was  struck  and 
pitched  on  the  east  side  of  the  track.  When 
she  came  upon  the  track  she  had  on  a  bon- 
net, and  did  not  look  up  or  down  the  track, 
but  was  looking  down  to  the  ground.  If  she 
bad  looked  up  the  track  when  or  before  she 
stepped  upon  the  track  she  could  have  seen 
tbe  approaching  train  for  a  long  distance." 

The  track,  as  shown  by  the  map,  makes  a 
slight  curve  Just  north  of  the  path,  and 
passes  through  a  cut  Tbe  engineer  of  the 
train  testified  that  the  fireman  called  bis  at- 
tention to  the  woman,  and  almost  simultane- 
ously with  bis  exclamation  she  appeared  on 
bis  side.  The  fireman  being  on  the  left  side 
would  naturally  see  her  first,  and  as  shown 
on  the  plot  neither  of  them  could  see  her 
until  they  were  very  close  to  her.  Tbe  train 
was  running  at  its  usual  speed  at  that  point. 
There  was  considerable  proof  for  the  plaintiff 
by  witnesses  who  testified  that  there  were  no 
signals  given  of  the  approach  of  tbe  train, 
and  on  the  other  band  there  was  proof  for 
the  defendant  by  a  number  of  witnesses  that 
tbe  signals  were  given.  The  Jury  found  for 
the  plaintiff,  fixing  the  damages  at  $1,236. 
The  railroad  company  appeals. 

It  Is  very  evident  from  the  proof  tliat  those 
In  charge  of  tbe  train  did  not  see  the  woman, 
and  could  not  have  seen  her  in  time  to  avoid 
striking  her.  She  was  hid  from  them  by  the 
cut  until  they  were  so  close  to  her  that  noth- 
ing could  be  done.  She  was  evidently  on 
the  track  when  they  saw  her,  and  they  were 
then  so  close  to  her  that  she  was  struck  by 
the  train  before  she  could  get  out  of  the  way. 
She  was  not  on  a  public  crossing.  It  was 
simply  a  path  across  the  railroad,  similar 
to  many  others  on  all  railroads  used  by  peo- 
ple in  the  vicinity.  The  railroad  men  testi- 
fy that  they  did  not  know  anything  of  the 
path.  This  court  has  laid  down  in  a  long 
line  of  opinions  that  the  railroad  company 
ordinarily  owes  no  duty  to  a  trespasser  until 
his  peril  is  discovered,  and  tliat  it  is  not 
liable  for  an  Injury  to  liim,  unless  after  bis 
peril  is  discovered  the  Injury  to  him  may  be 
avoided  with  proper  care.  This  rule  has 
been  applied  In  all  cases  where  the  injury 
occurred  In  the  country.  L.  &  N.  R.  R.  Co. 
V.  Howard's  Adm'r,  83  Ey.  212;  Shackel- 
ford's Adm'r  v.  L.  &  N.  R.  Co.,  84  Ky.  43, 
4  Am.  St  Rep.  189;  Brown's  Adm'r  v.  L. 
ft  N.  R.  Co.,  97  Ky.  22S,  30  S.  W.  639;  Good- 
man's Adm'r  v.  L.  &  N.  R.  R.  Co.,  116  Ky. 
900,  77  S.  W.  174,  63  L.  R.  A.  657;   &  4  O. 


R.  Co.  T.  See's  Adm'r,  79  S.  W.  2S2,  25  Ky. 

Law  Rep.  1995,  and  cases  cited. 

On  the  other  band,  in  dtiea  and  towns 
where  the  population  is  dense,  and  from  the 
number  of  persons  passing  the  danger  to  life 
is  great,  a  different  rule  applies;  and  in 
such  localities  it  is  the  dnty  of  those  operat- 
ing railroad  trains  to  moderate  tiie  speed  of 
the  train,  to  give  notice  of  its  approacli,  to 
keep  a  lookout  and  take  such  precautions 
as  the  circumstances  demand  for  the  proper 
security  of  human  life.  Thus  in  Shelby's 
Adm'r  T.  Cincinnati,  etc.,  R.  Co.,  85  Ky.  225, 
8  S.  W.  157,  the  intestate  a  few  hours  l>e- 
fore  bis  death  had  been  employed  by  the 
owner  to  water  liogs  in  a  box  car  of  a  freight 
train.  At  the  time  he  was  killed  he  was  in 
the  yard  to  solicit  employment  by  tbe  same 
person  in  watering  cattle  in  a  car  of  another 
train,  and  was  standing  on  tbe  side  track 
opposite  the  cattle  car  waiting  for  the  owner 
who  was  in  it  While  he  was  standing  there 
some  cars  were  kicked  in  on  ttiat  track  with- 
out any  signal  and  with  no  one  upon  them 
to  contrQl  them.  These  cars  ran  over  him 
and  killed  him.  The  accident  happened  at 
Jundtlon  City,  a  place  of  400  persons.  About 
20  families  resided  south  of  the  railroad  and 
were  accustomed  to  pass  along  the  side  track 
at  this  point  in  going  to  the  part  of  the  town 
north  of  tbe  road.  It  was  held  that  the 
plaintiff  could  recover.  The  conrt  said: 
"There  is  some  conflict  of  authority  as  to 
the  extent  of  duty  which  a  railroad  company 
owes  to  pedestrians  who,  by  license  or  cns- 
tom,  use  its  track  to  travel  on.  But  un- 
questionably such  fact  should  entiance  tbe 
duty  of  the  servants  of  the  company  to  ex- 
ercise caution  and  prudence  in  the  operation 
of  Its  road  At  such  place.  1  Thompson  on 
Negligence,  453.  And  in  our  opinion  tbe  full 
performance  of  duty  requires  that  neither 
a  train  or  single  car  should  be  moved  at 
such  place  without  some  servant  is  in  a 
position  to  give  warning  of  its  approach  and 
control  its  movements."  In  K  &  N.  R.  Oo. 
V.  Schuster.  7  S.  W.  874,  10  Ky.  Law  Rep. 
65,  the  plaintiff  was  hurt  on  tbe  track  of 
the  Louisville  &  Nashville  Railroad  I>etween 
Beargrass  creek  and  its  depot  in  the  city  of 
Louisville.  There  was  at  the  place  a  fill  20 
or  30  feet  high,  and  about  23  feet  wide  at 
the  top.  On  this  fill  there  were  two  tractcs. 
Buchanan  street  had  been  constructed  to 
within  150  to  200  feet  of  this  fill  on  the 
south  side,  but  no  street  passed  tbe  fill  or 
came  nearer  than  this.  The  plaintiff  and 
a  companion  came  along  Buchanan  street, 
and  then  followed  a  path  over  the  railroad 
fill.  When  they  got  upon  the  top  of  tlie 
fill  a  train  was  passing  them  on  one  trade, 
and  while  they  were  standing  upon  the  other 
track  waiting  for  this  train  1»  pass  Schuster 
was  struck  by  a  train  going  in  the  opposite 
direction  on  the  track  on  which  he  was  stand- 
ing. Many  persons  lived  and  worked  in  tlie 
vicinity,  and  there  was  much  passing  along 
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the  railroad  track  at  this  point  It  was  held 
that  he  could  recover.  The  court  said: 
"The  degree  of  care  to  be  exercised  by  a 
railroad  company  must  necessarily  depend 
upon  the  location  and  the  circumstances  of 
the  case.  At  places  not  frequented  by  the 
public,  either  by  right  or  the  permission,  ex- 
press or  Implied,  of  the  company,  and  in 
localities  where  people  are  not  constantly 
passing  about,  and  where  they  cannot  rea- 
sonably be  expected  to  be,  those  in  charge 
of  a  train  are  not  required  by  law  to  be  on 
the  lookout  for  them.  In  such  cases  the 
company  is  entitled  to  the  exclusive  use  of 
Its  trade,  and  those  upon  It  are  trespassers, 
and  those  in  charge  of  a  train  are  only  re- 
quired to  avoid  injury  to  them  if  they  can 
do  so  upon  becoming  aware  of  their  perU. 
In  a  place  thickly  populated,  however,  and 
where  many  persons  are  known  to  t>e  con- 
stantly passing  about  and  across  the  road, 
as  in  a  city  like  Louisville,  the  public  in- 
terest and  regard  for  the  safety  of  human 
life  require  a  dltterent  rule.  In  such  a  case 
those  in  charge  of  such  a  dangerous  agency 
as  a  railroad  train  must  be  on  the  lookout 
for  persons  upon  and  crossing  its  tracks, 
and  must,  by  the  customary  signals,  warn 
them  of  Uie  approaching  danger.  This  rule 
slionld  be  rigidly  enforced."  In  Conley's 
Adm'r  T.  Cincinnati,  etc.,  R.  Co.,  89  Ky.  402, 
12  S.  W.  764,  Conley  was  killed  at  Burgin, 
Ky.,  a  place  of  about  200  people.  A  train 
pulling  Into  Burgin  was  cut  in  two  about  a 
mile  north  of  the  station,  the  engine  run- 
ning rapidly  forward  with  a  part  of  the 
cars,  and  leaving  the  hinder  part  of  the 
train  to  foUow  on  more  slowly  by  its  own  mo- 
mentum. It  was  at  night,  and  dark.  There 
was  no  light  upon  the  hinder  part  of  the 
train,  and  no  signal  given  of  Its  approach. 
After  the  engine  with  its  cars  had  passed 
the  station  Conley  undertook  to  walk  from 
the  depot  across  to  the  section  house  either 
on  the  path  leading  from  one  to  the  other  or 
near  the  path,  and  while  doing  so  was  struck 
by  the  hinder  part  of  the  train  which  had  no 
ll^t  upon  it,  and  gave  no  warning  of  Its 
approach.  It  was  held  that  he  could  recover. 
In  Ounn  v.  Felton's  Receiver,  108  Ky.  661, 
57  S.  W.  15,  a  child  13  years  of  age  suifer- 
ing  from  headache  fell  asleep  in  the  yard  of 
the  railroad  at^DanvllIe.  One  of  his  arms 
rested  upon  the  railroad  track.  While  ly- 
ing there  in  this  position  he  was  run  over 
by  a  train.  The  place  at  which  he  was  hurt 
was  one  where  the  presence  of  persons  on 
the  track  was  to  l>e  anticipated.  It  was 
held  that  it  was  the  duty  of  the  defendant 
to  be  on  the  lookout  and  use  ordinary  care 
for  the  protection  of  such  persons.  In  C.  ft 
O.  B.  Co.  V.  Perkhis,  47  8.  W.  258,  20  Ky. 
law  Rep.  606,  Perkins  lived  in  Lexington, 
and  was  walking  along  the  railroad  track 
east  of  Ellerslie  avenue,  and  l>etween  It  and 
the  Winchester  pike.  The  roadway  along 
there  was  much  used  by  people  in  passing 
to  and  fra    Be  was  struck  by  a  train  com- 


ing up  behind  him,  and  a  recovery  was  sus- 
tained on  the  ground  that  a  proper  lookout 
was  not  maintained.  In  !<.  &  N.  R.  Co.  v. 
McCombs,  M  8.  W.  179,  21  Ky.  Law  Bep. 
1233,  McCombs  was  following  a  path  across 
the  railroad  track  in  the  city  of  Hopkins- 
vllle.  There  were  two  cross-streets  with  reg- 
ular crossings,  but  he  left  the  public  way  and 
undertook  to  cut  across  a  lot  by  following 
the  path  which  was  much  used  by  persons 
in  that  vicinity.  He  crawled  under  a  freight 
train  on  one  track,  and  was  afterward  struck 
by  a  passenger  train  on  another  track  run- 
ning at  a  very  Mgh  rate  of  speed.  It  was 
held  the  case  should  go  to  the  Jury  upon  the 
ground  that  it  was  the  duty  of  the  railroad 
to  moderate  the  speed  of  its  trains  in  lo- 
calities such  as  that.  In  C.  &  O.  R.  Co.  v. 
Keelin's  Adm'r,  62  S.  W.  261,  22  Ky.  Law 
Rep.  1942,  the  Intestate  was  killed  in  Cat- 
lettsburg  at  a  point  where  many  persona 
walked  upon  the  railroad  track,  while  he 
was  standing  on  one  track  waiting  for  a 
train  on  the  other  track  to  pass.  A  recovery 
was  sustained.  The  principles  involved  in 
these  cases  have  been  fallowed  in  a  number 
of  subsequent  opinions.  See  L.  &  N.  R.  Co. 
V.  Potts,  92  Ky.  80,  17  8.  W.  185;  L.  &  N. 
R.  Co.  V.  Cummins'  Adm'r,  111  Ky.  838,  68 
S.  W.  694;  L.  ft  N.  B.  Oo.  T.  Lowe,  118  Ky. 
260,  80  8.  W.  768,  66  L.  R.  A.  122;  1.  C.  R. 
Co.  V.  Murphy's  Adm'r  (Ky.)  97  S.  W.  729, 
11  L.  R.  A.  (N.  S.)  852;  Rader's  Adm'r  v. 
L.  ft  N.  R.  Co.  (Ky.)  104  8.  W.  774;  L.  ft 
N.  R.  Co.  V.  Taylor's  Adm'r  (Ky.)  104  8.  W. 
777,  and  cases  dted. 

The  court  here  instructed  the  Jury  in  efTect 
that,  if  the  place  was  Iiabitually  used  by  the 
public  with  the  knowledge  of  the  defendant, 
and  the  presence  of  persons  on  the  tra(^ 
there  was  reasonably  to  be  anticipated  by  it, 
it  was  its  duty  to  keep  a  lookout  for  them, 
to  give  such  signals  of  the  approach  of  the 
train  as  were  reasonably  necessary,  and  to 
run  its  train  at  such  speed  as  ordinary  care 
for  their  safety  required;  that  if  it  failed 
to  do  this,  and  by  reason  of  such  failure  the 
intestate  was  killed,  they  should  find  for 
the  plaintiff;  but  that,  although  there  was 
negligence  on  the  part  of  the  defendant,  yet. 
If  the  intestate  failed  to  use  ordinary  care 
for  her  own  safety,  they  should  find  for 
the  defendant  He  also  Instructed  the  ^ury 
that  they  should  find  for  the  defendant  if  a 
signal  of  the  approach  of  the  train  was  given 
which  was  ordinarily  sufficient  to  give  no- 
tice thereof  to  persons  exercising  ordinary 
care  for  their  own  safety.  The  finding  of 
the  Jury  for  the  plaintiff  under  the  Instruc- 
tions was  necessarily  a  finding  that  the  train 
did  not  give  notice  of  its  approach  ordinar- 
ily sufficient  to  warn  persons  who  were  exer- 
cising ordinary  care  for  their  own  safety, 
and  that  the  intestate  did  exercise  ordinary 
care  for  her  own  safety.  The  evidence  was 
very  conflicting  as  to  the  signals  given  by 
the  train ;  but  the  Jury  were  warranted  from 
all  the  evidence  in  concluding  that  the  train 
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whistled  for  the  crossing  800  feet  south  of  the 
pathway  at  which  the  pl&lntlff  was  crossing, 
but  that  It  did  not  whistle  any  more  or  give 
any  other  signal  of  Its  approach  until  about 
the  time  It  struck  the  woman.  The  sounds 
may  have  been  deflected  by  the  sides  of  the 
cat  so  that  the  woman  as  she  approached 
the  railroad  track  heard  neither  the  whistle 
nor  the  noise  of  the  approaching  train.  It 
was  running  so  rapidly  that  It  covered  the 
distance  In  a  very  few  seconds.  The  woman 
manifestly  could  have  seen  the  train  if  she 
had  looked  In  that  direction  just  before  she 
went  upon  the  track,  but  she  had  a  right  to 
assume  that  notice  of  the  approach  of  a 
train  would  be  given ;  and  where  proper  sig- 
nals are  not  given  this  court  has  held  In  a 
number  of  cases  that  the  question  whether 
the  traveler  used  ordinary  care  is  for  the 
Jury.  Cahlll  v.  Railroad  Ck).,  92  Ky.  845,  18 
8.  W.  2;  L.  4  N.  R.  Co.  v.  Cooper,  56  8. 
W.  144,  21  Ky.  Law  Rep.  1644;  L.  &  N.  R. 
Co.  V.  Lucas'  Adm'r  (Ky.)  08  8.  W.  809,  and 
cases  cited  above.  To  bold  as  a  matter  of 
law  that  the  footman  is  guilty  of  contribu- 
tory negligence  barring  a  recovery  for  his 
injury  whenever  he  goes  upon  a  railroad 
track  without  stopping,  looking,  or  listening 
would  be  practically  to  exempt  railroads  from 
all  responsibility  In  cases  of  this  sort;  for 
there  are  few  cases  Indeed  where  the  footman 
if  he  stopped,  looked,  or  listened  could  not 
save  himself  by  stepping  to  one  side  and 
waiting  for  the  train  to  pass.  But  the  fact  is 
that  a  person  thinking  of  bis  own  business 
is  sometimes  unmindful  of  where  he  is,  and 
will  get  on  the  railroad  tradt  before  be  is 
aware  of  It,  or  be  will  from  other  causes  be 
endangered  from  passing  trains.  So  it  Is 
that  in  crowded  localities,  when  the  presence 
of  persons  on  the  track  is  to  be  anticipated, 
a  lookout  is  required  of  those  operating 
trains,  and  notice  of  their  approach  aud 
such  moderation  of  speed  as  will  make  a  look- 
out and  signals  of  the  train's  approach  avail- 
able for  the  safety  of  the  traveling  public.  In 
each  case  the  question  whether  the  traveler 
used  proper  care  will  depend  on  a  number 
of  circumstances,  such  as  the  number  of 
trains  passing,  the  warning  given  of  the 
train's  approach,  and  the  circumstances  sur- 
rounding blm.  In  this  state  if  there  is  any 
evidence  the  question  is  for  the  Jury,  and 
the  scintilla  rule  applies  to  questions  of  con- 
tributory negligence  no  less  than  to  othei^ 
questions.  Where  the  scintilla  role  does  not 
prevail,  a  different  conclusion  is  reached  by 
the  courts;  but  where  the  scintilla  rule  is 
followed,  the  cases  are  in  the  main  In  ac- 
cord with  the  conclusion  stated  above,  for  tl^ 
reason  that  whether  the  traveler  exercised 
such  care  as  may  be  ordinarily  expected  of 
the  common  nm  of  persons  being  a  question 
depending  on  a  number  of  circumstances,  to 
each  of  which  different  men  may  give  dif- 
ferent weight.  Is  a  matter  peculiarly  for  the 
i«ry. 


If  the  traveler  bad  shunted  can  down  this 
track  In  the  nighttime,  with  no  light  upon 
them,  and  with  nobody  on  the  cars  to  control 
them,  and  had  thus  run  over  the  woman  at  the 
path  crossing  under  the  authorltieB  above 
referred  to.  It  would  have  been  liable.  But 
to  run  a  train  along  there  without  sufficient 
notice  of  its  approach  at  such  speed  that  those 
in  charge  of  it  were  powerless  to  accomplish 
anything  by  a  lookout  after  they  rounded  the 
curve  In  the  cut  was  Just  as  great  a  menace  to 
human  life  as  to  have  shunted  the  cars  along 
the  track  in  the  dark  In  the  manner  supposed. 
While  the  men  In  charge  of  the  train  natural- 
ly knew  nothing  about  the  path  at  this  sta- 
tion, where  they  did  not  stop,  the  defendant 
was  charged  with  the  knowledge  that  Barns- 
ley  was  an  incorporated  town  of  400  or  500 
people.  It  was  also  charged  with  the  knowl- 
edge that  its  depot  was  approached  both  on 
the  north  and  on  the  south  by  persons  walk- 
ing along  the  railroad  tradt,  there  being  no 
other  adequate  way  to  get  to  it;  and  so  it 
was  charged  with  knowledge  that  this  was 
a  place  at  which  the  presence  of  persons  on 
the  track  might  reasonably  be  anticipated. 
If  the  woman  had  been  killed  at  the  street 
crossing,  under  the  proof  before  us,  it  could 
hardly  be  maintained  that  the  (yxnpany  would 
not  be  liable.  But  it  is  insisted  that  the  fact 
that  she  was  at  a  private  crossing,  and  was 
not  going  to  the  station,  exempts  it  from  lia- 
bility. This  would  be  true  but  for  the  fact 
that  the  private  crossing  was  in  a  town  where 
the  presence  of  persons  on  the  track  was  to  be 
anticipated,  and  where  the  defendant  was  re- 
quired to  keep  a  lookout  for  them,  and  to 
give  adequate  notice  of  the  approach  of  the 
train.  It  was  peculiarly  necessary  that  ade- 
quate notice  of  the  ai^roach  of  the  train 
should  be  given,  and  that  the  speed  of  the 
train  be  such  that  the  lookout  would  not  be 
Idle,  as  the  train  passed  through  the  cut  and 
emerged  from  a  curve  within  the  town,  and 
so  close  to  the  station  where  the  presence  of 
persons  on  the  track  or  about  it  was  reason- 
ably to  be  expected. 

We,  therefore,  conclude  that  the  court  did 
not  err  In  refusing  to  Instruct  the  Jury  per- 
emptorily to  And  for  the  defendant ;  but  there 
was  nothing  in  the  evidence  to  warrant  an 
Instruction  on  punitive  damages,  and  the  court 
erred  in  submitting  to  the  Jury  the  question 
of  punitive  damages  or  of  itoaa  negligence. 
On  another  trial.  In  lieu  of  the  Instructions 
given  the  court  will  Instruct  the  Jury  as  fol- 
lows: "(1)  The  court  Instructs  the  Jury  that 
If  they  believe  from  the  evidence  that  the 
track  of  the  defendant  In  the  town  of  Barns- 
ley  at  and  about  the  pathway  shown  by  the 
testimony  frequently  and  habitually  used  by 
the  public  as  a  footway,  with  the  knowledge 
and  acquiescence  of  the  defendant,  was  a 
place  where  the  presence  of  persons  on  the 
track  was  to  be  anticipated,  then  it  was  the 
duty  of  the  defendant's  agents,  when  moving 
cars  on  that  part  of  the  track,  to  keep  a  look- 
out for  persons  using  it  as  a  footway  and  to 


Digitized  by 


Google 


Ky.) 


POOLE  V.  SLAYTON. 


903 


give  reasonable  signals  and  warnings  of  tbe 
movementB  of  Its  cars  when  approaching  said 
place,  and  to  run  Its  cars  and  trains  at  snob 
speed  as  ordinary  care  for  the  safety  of  such 
persons  required ;  and  If  the  Jury  believe  from 
the  evidence  that  the  defendant's  agents  In 
charge  of  Its  train  mentioned  by  tbe  witnesses 
negligently  failed  to  perform  any  of  these 
duties  In  tbe  movement  of  said  train  of  cars, 
and  that  by  reason  thereof  the  plalntlfTs  In- 
testate, Mary  McNaiy,  while  so  upon  the  track 
at  said  place,  was  run  upon  and  killed  by  said 
train  and  that  she  was  at  the  time  using  or- 
dinary care  for  her  own  safety  tbe  law  is  for 
the  plaintltr,  and  the  jury  will  so  find.  If  they 
find  for  tbe  plaintiff,  they  will  award  such  a 
sum  in  damages  as  they  believe  from  tbe  evi- 
dence win  reasonably  compensate  tbe  estate 
of  Mary  McNary  for  the  destruction  of  her 
power  to  earn  money.  (2)  A  signal  of  the 
train's  approach  was  reasonable  which  was 
ordinarily  sufficient  to  give  notice  of  its  com- 
ing to  persons  who  were  themselves  exercising 
ordinary  care  for  their  own  safety  and  In  pos- 
session of  their  ordinary  faculties.  (3)  Unless 
the  defendant's  servants  In  charge  of  the  train 
were  negligent  as  defined  In  No.  1,  the  Jury 
should  find  for  the  defendant;  and  although 
there  was  such  negligence  on  the  part  of  tbe 
defendant's  servants,  yet  if  in  going  on  the 
railroad  track  as  she  did,  tbe  deceased  failed 
to  use  ordinary  care  for  her  own  safety,  and 
but  for  this  would  not  have  been  Injured,  then 
the  ]ui7  win  find  for  tbe  defendant  notwith- 
standing such  negligence  on  Its  part"  These 
instructions,  with  Nos.  4  and  5  given  by  the 
-court  defining  negligence  and  ordinary  care, 
-cover  the  whole  law  of  tbe  case,  and  no  other 
-Instructions  are  necessary. 

On  another  trial  the  evidence  In  regard  to 
the  defendant's  putting  dirt  on  tbe  top  of  the 
'dnm(i  will  be  omitted. 

Judgment  reversed,  and  cause  remanded  for 
■a  new  trIaL 


POOLE  et  al.  r.  SLAYTON  et  al. 

(Conrt  of  Appeals  of  Kentucky.    March  10, 
1008.) 

1.  HlOBWATS— SOPEBVISOBS— ApPOIRTMXKT. 

Where  the  fiscal  court  levied  a  specified  tax 
"for  the  pur^Mse  of  paying  off  the  existing  in- 
debtedness of  the  county,  and  to  defray  the 
-current  and  necessary  expenses  of  the  same," 
and  afterward  appropriated  a  specified  portion 
of  sndi  tax  for  road  and  bridge  purposes,  the 
roads  and  bridges  were  maintained  by  taxation 
iritbin  Ey.  St  1003.  §  4313,  authorizing  the 
appointment  of  a  road  supervisor  in  any  county 
where  the  roads  are  worked  by  taxation,  thoueb 
the  levy  did  not  specify  that  any  portion  of  the 
tax  was  for  the  purpose  of  maintaining  roads 
and  bridges. 

2.  Cotntma  — Taxation  — Usi;  o»  Funds— 
PbxposB  or  Appbopbiation. 

Where  a  tax  was  levied  "for  the  pnrpose 
of  paying  off  the  existing  indebtedness  of  the 
county,  and  to  defray  current  and  necessary  ex- 
penses of  the  same,"  the  appropriation  of  a 
portion  thereof  for  road  and  bridge  purposes 
was  not  a  use  of  the  money  for  purposes  other 
than  for  which  it  was  collected,  as  prohibited  by 
<;onst  {  180. 


8.  HioHWATS—SiTPEBViBOBS— Appointment. 

Where  $7,000  per  annum  is  actually  col- 
lected by  taxation  and  expended  for  road  and 
bridge  purposes.  It  is  a  sufiicient  maintenance  of 
roads  and  bridges  by  taxation  within  Ky.  St 
1903,  {  4313,  to  authorize  the  employment  of  a 
road  supervisor  with  a  reasonable  salary. 

Appeal  from  Circuit  Court  Muhlenberg 
County. 

"To  be  officially  reported." 

Action  by  T.  J.  Blayton,  suing  for  himself 
and  others,  against  D.  U.  Poole  and  others. 
From  a  judgment  for  plaintiffs,  defendants 
appeal.    Reversed. 

Belcher  &  Sparks,  for  appellants.  WUlis 
&  Meredltb,  for  appellees. 

CLAY,  C  Appellee  T.  J.  Slayton,  suing  for 
himself  and  other  taxpayers  of  Muhlenberg 
county,  Instituted  this  action  to  recover  of 
appellant  D.  U.  Poole  tbe  sum  of  $1,200,  $600 
of  which  was  allowed  him  as  salary  for 
services  rendered  as  road  and  bridge  super- 
visor  of   Muhlenberg  county   for  tbe  year 

1004,  and  the  remaining  $000  for  bis  serv- 
ices in  the  same  capacity  for  tbe  year  1005. 
It  Is  claimed  by  appellee  that  appellant's 
appointment  was  illegal  and  void,  and  the 
allowance  of  his  salary  was  unwarranted  by 
law,  for  tbe  reason  that  the  roads  and  bridg- 
es of  Muhlenberg  county  were  not  maintained 
by  taxation,  and  that  tbe  right  to  elect  a 
road  and  bridge  supervisor  exists  <Mily  in 
case  tbe  roads  and  bridges  are  maintained 
by  taxation.  It  appears  that  on  the  lOtb  day 
of  November,  1908,  the  fiscal  court  of  Muhlen- 
berg county  levied  an  ad  valorem  tax  of  50 
cents  on  each  $100  worth  of  property,  and 
also  a  poll  tax  of  $1.60  on  each  and  every 
male  inhabitant  of  said  county  over  the 
age  of  21  years,  "for  the  purpose  of  paying 
off  the  existing  indebtedness  of  said  coun- 
ty, and  to  defray  tbe  current  and  necessary 
expenses  of  same."  On  November  16,  1904, 
a  similar  levy  was  made  for  the  same  pur- 
pose. On  the  16th  day  of  November,  1904, 
an  order  was  entered  by  tbe  fiscal  court  ap- 
propriating 25  cents  on  each  $100  worth  of 
property  in  the  county  for  road  and  bridge 
purposes.  There  was  depended  for  road  and- 
bridge  purposes  by  the  county  of  Muhlenberg 
for  the  year  1004,  $7,841.76;    for  the  year 

1005,  $7,560.15.  In  the  county  clerk's  office 
there  is  a  record  called  "Claims  Allowed  by 
tbe  Fiscal  Court  of  Muhlenberg  County," 
which  has  a  column  in  which  are  placed  tbe 
amounts  allowed  on  county  roads  and  bridg- 
es. Tbe  above  amounts  are  shown  by  this 
record  to  have  been  expended  for  the  two 
years'  referred  to.  Appellant  was  elected 
road  and  bridge  supervisor  of  Muhlenberg 
county  on  April  4, 1004.  He  entered  upon  bis 
duties  on  April  20,  1904,  and  served  two 
years.  On  November  15,  1904,  he  was  al- 
lo<red  his  first  year's  salary  of  $600.  On 
April  12,  1906,  his  second  year's  salary  was 
allowed. 

Tbe  only  question  in  this  case  la  whether 
or  not  tbe  roads  were  maintained  by  taxa- 
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tlon,  for  under  section  4313,  Ky.  St.  1903, 
the  power  to  appoint  a  guperyisor  of  roads 
exists  only  when  tbe  roads  are  worked  by 
taxation.  Section  4306  provides  that  "pub- 
lic roads  shall  be  maintained,  either  by 
taxation  or  by  bands  allotted  to  work  there- 
on," or  both  In  the  discretion  of  the  fiscal 
court.  It  Is  contended  by  counsel  for  ap- 
pellee that  no  tax  for  road  and  bridge  pur- 
■  poses  pursuant  to  section  4307  was  specifical- 
ly levied,  and  tbat  the  appropriation  by  the 
fiscal  court  of  the  funds  collected  by  tbe 
county  levy  for  tbe  years  1904  and  1805 
did  not  therefore  constitute  a  maintaining  of 
tbe  roads  by  taxation.  While  it  is  true 
tbat  no  specific  levy  was  made  for  road  pur- 
poses for  the  years  in  question,  it  is  equally 
true  that  no  specific  levy  was  made  for  any 
other  purposes.  Tbe  county  did  levy  an  ad 
valorem  tax  of  50  cents;  but  under  no  cir^ 
cumstances  could  it  go  beyond  this  limit 
No  additional  levy  for  road  and  bridge  pur- 
poses could  have  been  made.  As  shown 
above,  the  levy  for  each  of  the  years  in 
question  was  made  to  defray  the  current 
and  necessary  expenses  of  the  county.  The 
validity  of  tbe  levy  Is  not  now  before  us. 
Tbe  money  has  been  collected  from  the  tax- 
payers, and  they  cannot  recover  It  bade. 

Was  tbe  expenditure  for  road  and  bridge 
purposes  a  current  and  necessary  expense  as 
defined  in  secUon  1882,  Ky.  St  1908?  In 
Combs  V.  Letcher  County,  54  S.  W.  177,  21 
Ky.  Law  Rep.  1067,  this  court  said:  "More- 
over, we  should  not  hesitate  to  hold  that 
tbe  creation  of  a  courthouse  fund  by  levies, 
of  course  within  lawful  limits,  is  a  'neces- 
sary expense,'  within  the  meaning  of  section 
1882,  supra,  which  is  the  section  relied  on 
by  appellants."  Manifestly,  therefore,  if 
the  creation  of  a  courthouse  fund  by  levies 
Is  a  "necessary  expense"  within  the  mean- 
ing of  section  1882,  the  maintenance  of  the 
roads  and  bridges  of  the  county  Is  likewise 
a  "necessary  expense."  Indeed,  their  main- 
tenance is  Just  as  necessary  an  expense  as 
any  other  expense  that  can  be  incurred  by 
tbe  county.  Furthermore,  as  the  levies  for 
the  years  in  question  did  not  specify  the 
particular  purposes  for  which  they  were 
made,  the  appropriation  of  funds  for  road 
and  bridge  purposes  did  not  constitute  an 
appropriation  of  money  for  purposes  other 
than  those  for  which  it  was  collected,  as 
prohibited  by  section  180  of  the  Constitution. 
It  does  not  appear  that  any  donations  were 
made  to  the  county  for  the  years  in  ques- 
tion. Tbe  only  funds  that  it  had  available 
were  collected  under  the  county  levies  for 
those  years.  These  funds  were  paid  by  tbe 
taxpayers.  Tbe  appropriations  for  road  and 
bridge  purposes  were  made  out  of  the  funds 
collected  from  the  taxpayers,  and  it  seems 
to  us  therefore  unreasonable  to  say  that 
where  about  $7,000  for  each  of  the  years 
mentltmed  was  expended  for  road  and  bridge 
purposes,  which  sums  were  levied  by  the  fiscal 
court  and  collected  by  taxation,  the  roads 


and  bridges  were  not  maintained  by  taxa- 
tlon.  Where  a  sum  as  large  as  $7,000  per 
annum  Is  actually  collected  from  the  tax- 
payers and  expended  for  road  and  bridge 
purposes,  we  think  it  a  sufScient  maintenance 
by  taxation  to  authorise  the  employment  of 
a  road  supervisor  at  a  reasonable  salary. 

We  therefore  conclude  that  the  payment 
of  appellant's  salary  was  not  unauthorised  by 
law. 

For  tbe  reasons  given,  tbe  Judgment  Is  re- 
versed, and  cause  remanded,  witb  directions 
to  dismiss  appellee's  petition. 


IRONS   et  al.  r.   UNITED   STATES  LIFE 
INS.  CO.  OF  NEW  YORK  et  al. 

(Court  of  Appeals  of  Kentucky.    March  26» 
1908.) 

1.  InSOBANCB— Ldc  Pouct— Assiorabzutt. 

A  purchaser  of  a  life  policy  on  the  life  of 
another,  in  which  he  has  no  insurable  interest 
except  as  creditor,   holds  the  proceeds   of  the 

golic:^  alxtve  his  debt  in  trust  for  the  l>ene- 
ciaries  of  the  policy,  and,  where  the  purchaser 
has  no  insurable  interest,  the  assignment  of  tbe 
policy  operates  at  most  only  as  a  pledge  to 
secure  the  amount  paid  for  it;  anything  over 
tbat  being  held  by  nim  in  trust  for  the  beue- 
flciaries  named  in  tbe  policy. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  H  166,  482.] 

2.  Tbustb— Constructive  Trusts. 

The  doctrine  of  constructive  trusts  applies 
to  judicial  sales  as  well  as  to  private  sales,  and, 
where  the  purchaser  at  a  private  sale  will  hold 
the  property  in  trust  for  another,  the  purchaser 
at  a  judicial  sale  under  like  circumstances  will 
equally  so  hold  it  the  title  of  the  purchaser 
in  both  cases  depending  on  his  capacity  to  take, 
and,  if  he  cannot  take  the  title  in  one  case  ab- 
solutely, he  cannot  in  the  other. 

3.  JuoiciAi,    SAUis—ConFisMATioN— Effect. 

Where  a  proposed  purcliase  at  a  jndldal 
sale  is  reported  to  the  court  for  confirmation, 
the  court  does  not  consider  whether  the  purchas- 
er has  capacity  to  take  the  property  or  what 
interest  he  can  take,  unless  the  question  is 
raised  by  exception  to  the  sale. 

4.  iNSUBAItCB— InSURABLX  INTEREST— ASSIGN- 
MENT TO  Ok*  Without  Interest— Judiciai, 
Salk— Confirmation. 

On  a  judicial  sale  of  a  paid-up  life  policy, 
the  court  does  not  on  its  own  motion  inquire 
whether  the  purchaser  has  an  insurable  inter- 
est in  the  life  of  the  insured,  and  an  order  con- 
firming the  sale,  where  no  exceptions  are  filed, 
does  not  establish  the  fact  that  tbe  purchaser 
is  not  a  trustee  for  the  beneficiaries,  or  that  he 
has  capacity  to  take  the  property  absolutely. 
6.  Samb  — Sale  of  PAin-UP  Life  Polict  — 

Rights  of  Purchaser. 

A  paid-up  life  policy  payable  to  Insured's 
sister  and  her  minor  children  was  sold  at  a  ju- 
dicial sale  to  raise  money  for  the  support  of  ibe 
children.  Tbe  sale  was  confirmed  without  ex- 
ceptions being  filed.  The  purchaser  iiad  no 
insurable  interest  in  the  life  of  insured.  Held, 
that  the  purchaser  did  not  acquire  the  absolute 
title  to  the  policy,  and  must  account  to  the 
children  for  the  surplus  after  deducting  what 
he  had  paid  at  the  sale. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  {g  1452-1458.] 

6.  Sake— Statutes— Applioabilitt. 

Ky.  St.  1903,  g  678,  providing  that  any  as- 
signment of  a  iwlicy  to  one  having  no  Interest 
in  the  life  of  insured  shall  lie  void,  eml>odied  in 
the  division  of  the  statute  entitled  "Assestiment 


Digitized  by 


Google 


Kir.) 


IBONS  T.  UNITED  STATES  LIFE  INS.  CO. 


905 


or  Co-operatiTe  Ufa  Insnrance,"  ia  not  applica- 
ble to  policies  other  than  assessment  or  co-op- 
erative life  inanrance. 
7.  Same. 

The  right  of  a  beneficiary  in  a  life  poller 
cannot  be  adjudicated  in  an  action  on  the  pol- 
icy by  the  other  beneficiaries. 

Appeal  from  Circuit  Court,  Orayaon  County. 

*TV>  be  officially  reported." 

Action  by  Mary  B.  Irons  and  others  against 
the  United  States  Life  Insnrance  Company  of 
New  YoA  and  others. ,  From  a  Judgment  of 
dismissal,  plaintliEB  appeal.  Reversed  as  to 
defendants  Jess  T.  Oosnell  and  another,  and 
affirmed  as  to  defendant  the  United  States 
Life  Insurance  Comiwny  of  New  York. 

O.  W.  Stone  and  J.  S.  Wortham,  for  appel* 
lants.  Charles  Carroll.  J.  C.  Oraham,  Jess 
T.  Oosnell,  and  W.  O.  Jones,  for  appellees 
Gosnell  and  Jones.  Augustus  E.  Wilson  and 
H.  K.  Tonts,  for  appellees  U.  S.  Life  Ins.  Co. 

LASSINO,  J.  In  1890  Benjamin  Wells,  an 
unmarried  man,  caused  bis  life  to  be  Insured 
for  the  STun  of  $2,600  in  the  United  States 
Life  Insnrance  Company  of  New  York,  the 
premiums  to  be  paid  in  10  annnal  Install- 
ments, and  the  money,  at  bis  death,  to  go 
and  be  payable  to  his  sister,  I^dia  Sprlggs 
Bunch,  and  her  surviving  children,  share  and 
share  alike.  At  that  time  Mrs.  Bunch  was  a 
widow,  with  three  small  children,  six,  eight, 
and  ten  years  old,  and  all  dependent  upon  her 
brother,  Benjamin  Wells,  for  a  support  The 
premiums  were  regularly  paid,  when  due,  dur- 
ing each  year  until  the  year  1900,  when  the 
last  of  tbe  10  payments  called  for  imder  the 
terms  of  the  policy  was  paid,  and  the  policy 
became  a  paid-up  policy.  At  that  time  the 
dilldroi  of  Mrs.  Bunch  were  16,  18,  and  20 
years  of  age,  respectively.  They  bad  no  es- 
tate whatever;  and  their  mother,  for  the  al- 
leged purpose  of  raising  money  to  complete 
their  education  and  to  support  them,  institut- 
ed an  equitable  action  In  the  Grayson  circuit 
court  for  the  purpose  of  securing  an  order 
for  the  sale  of  the  paid-up  policy  of  Insurance. 
Prior  to  the  institution  of  this  suit  she  had 
appeared  in  the  Orayson  county  court,  and 
had  been,  on  her  motion,  appointed  and  quali- 
fied as  guardian  for  her  three  children.  She 
caused  her  brother,  Benjamin  Wells,  and  the 
United  States  Life  Insurance  Company  of 
New  Tork,  to  be  made  parties  defendant  to 
this  equitable  action.  In  this  equitable  suit 
she  set  forth  fully  the  needs  and  necessities 
of  her  children,  alleged  that  the  policy  of 
Uisnrance  was  the  only  estate  of  any  kind 
whatever  owned  by  them,  and  that  a  sale  of 
it  was  necessary  in  order  to  raise  the  funds 
needed  to  support  and  educate  them.  Her 
brother,  Benjamin  Wells,  filed  an  answer, 
consenting  to  said  sale,  and  Joinlug  In  the 
prayer  of  the  petition.  The  Insurance  com- 
pany answered,  asking  that  its  interest  be 
protected.  Proof  was  taken  by  affidavits  in 
support  of  the  allegations  of  the  petition,  and 
It  was  also  shown  by  the  affidavit  of  Lydia 
Sprlggs  Bimch  tliat  she  was  45  years  of  age^ 


and  had  passed  the  change  of  life,  and  could 
not  bear  further  issue.  Thereafter  the  case 
was  submitted,  and  Judgment  was  rendered  in 
confbrmlty  with  the  prayer  of  the  petition. 
The  plaintiff,  Lydia  Sprlggs  Bunch,  was  ap- 
pointed a  special  commlgaioner  for  the  pur- 
pose of  selUng  the  policy.  At  the  following 
term  of  court  she,  as  special  commissioner, 
filed  her  report,  setting  forth  the  fact  that 
she  had  sold  same  to  appellees  Oosnell  and 
Jones  for  the  sum  of  $78a.l&  No  exceptions 
having  been  filed  to  this  report  of  sale,  it  was 
confirmed,  and,  acting  under  the  direction 
given  In  the  judgment  ordering  the  sale,  the 
company  transferred  to  Gtosnell  and  Jones  as 
porchaaers  the  policy  of  Insurance.  In  May, 
1006,  Benjamin  Wells  died.  Proofs  of  loss 
were  promptly  famished  the  company  by  Gos- 
neU  and  Jones,  and  on  the  17th  of  May,  1906, 
the  insurance  company  paid  to  them  In  satis- 
faction and  settlement  of  the  policy  the  sum 
of  $2,500,  the  full  face  value  thereof.  On 
August  16,  1906,  Mary  E.  Irons,  Minnie  M. 
Dense,  and  Benjamin  Bunch  brought  suit  in 
the  Orayson  circuit  court  against  the  United 
States  Life  Insurance  Company  of  New  Tork, 
Jess  T.  Oosnell,  W.  O.  Jones,  and  their  moth- 
er, Lydia  Sprlggs  Stevenson,  she  having  mar- 
ried again,  setting  tqi  the  facts  as  to  the  is- 
suing of  the  policy  of  insurance  in  their  fa- 
vor, the  judgment  of  the  Orayson  circuit  court 
directing  its  sale,  and  the  sale  and  transfer 
thereof  to  appellees  Oosnell  and  Jones,  the 
death  of  their  uncle,  Benjamin  Wells,  and  the 
payment  of  the  money,  as  above  recited,  to 
them.  The  circuit  court  dismissed  the  peti- 
tion, and  the  plaintiffs  appeal. 

Neither  Oosnell  nor  Jones,  when  they  pur- 
chased the  policy,  had  any  Insurable  Interest 
in  the  life  of  Benjamin  Wells.  In  a  long  line 
of  decisions  this  court  has  held  that  the  pur^ 
chaser  of  a  policy  of  Insurance  on  the  life  of 
another  in  which  he  has  no  Insurable  interest 
except  as  creditor  will  hold  the  proceeds  of 
the  policy  over  and  above  his  debt  in  trust 
for  the  beneficiaries  of  the  policy ;  and  that, 
where  he  has  no  Insurable  interest,  the  assign- 
ment will  operate  at  most  only  as  a  pledge, 
and  that  he  will  hold  the  proceeds  of  the  poli- 
cy over  and  above  the  amount  that  he  has 
paid  for  It,  with  interest.  In  trust  for  the 
beneficiaries  of  the  policy.  Basye  v.  Adams, 
81  Ey.  868;  Barbour  v.  Lame,  106  Ky.  546, 
M  S.  W.  5;  Lee  v.  Insurance  Co.,  82  8.  W. 
258,  26  Ky.  Lew  Rep.  577;  Insurance  Co.  v. 
Brown,  66  S.  W.  613,  23  Kj.  Law  Rep.  2070; 
Baldwin  v.  Haydon,  70  S.  W.  300,  24  Ky.  Law 
Rep.  000;  Schlamp  v.  Bemer,  51  S.  W.  812, 
21  Ey.  Law  Rep.  824;  Bramblett  v.  Hargls, 
94  8.  W.  20,  29  Ky.  Law  Rep.  610.  The  doc- 
trine of  constructive  trusts  applies  no  less  to 
Judicial  sales  than  to  private  sales.  If  the 
purchaser  at  a  private  sale  will  hold  the 
pr<q;>ert]r  in  trast  for  another,  the  purchaser 
at  a  Judicial  sale  under  like  circumstances 
will  equally  so  hold  it.  If  the  property  Is 
impressed  with  a  trust,  the  trust  is  enforce- 
able aa  well  against  the  purchaser  at  a  Ju- 
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didal  aale  as  at  a  private  sale.  Miller  y. 
Antle,  2  Bush,  407,  92  Am.  Dec.  495;  Roach 
T.  Hudson,  8  Bush,  410 ;  2  Pomeroy's  Equity, 
{  1052.  If  the  appellants  had  been  of  age 
and  had  sold  this  policy  to  Gosnell  and 
Jones,  the  latter  under  the  above  authorities 
would  only  take  an  interest  in  the  policy 
to  the  extent  of  the  amount  which  they  paid 
for  it  and  Interest  The  court  was  applied 
to  simply  because  the  children  were  not  of 
age.  The  action  of  the  court  supplied  the 
want  of  capacity  in  the  children  by  reason 
of  their  nonage,  but  the  court  only  did  for 
the  children  what  tbey  might  have  done 
themselves  -if  of  age.  What  Oosnell  and 
Jones  took  under  their  purchase,  is  to  be 
determined,  not  alone  from  the  Judgment  of 
the  court,  but  from  their  capacity  to  take. 
The  court  transferred  the  policy  to  them, 
but  the  effect  of  the  transfer  Is  to  be  deter- 
mined by  the  law  which  regulates  what  in- 
terest they  could  take  in  such  a  policy. 
The  transaction  having  been  made  under  an 
order  of  the  court,  which  had  all  the  parties 
before  it,  Oosnell  and  Jones  must  be  ad- 
Judged  entitled  out  of  the  policy  to  the 
amount  they  paid  with  Interest.  To  give  It 
greater  effect  would  be  entirely  to  Ignore 
the  rule  that  where  a  purchaser  at  a  private 
sale  would  hold  as  trustee,  he  equally  holds 
as  trustee  where  he  purchases  at  a  Judicial 
sale  under  like  circumstances;  the  reason 
for  the  rule  being  that  his  title  in  both' 
cases  depends  upon  bis  capacity  to  take,  and 
that,  if  he  cannot  take  the  title  in  one  case 
absolutely,  he  cannot  take  It  In  the  other. 
When  a  proposed  purchaser  is  reported  to 
the  court,  It  does  not  consider  whether  he 
has  capacity  to  take  the  property  or  what 
Interest  he  can  take,  unless  the  question  Is 
raised  by  exception  to  the  sale.  This  is  a 
matter  which  he  is  to  see  to  for  himself. 
The  court,  unless  objection  is  made,  does  not 
consider  whether  he  is  trustee  for  the  par- 
ties and  will  hold  the  property  for  them. 
In  the  case  of  a  sale  of  a  life  Insurance 
policy  the  court  does  not  inquire  sua  sponte 
whether  the  purchaser  has  an  insurable  in- 
terest in  the  lite  of  the  assured.  The  order 
confirming  the  sale  where  no  exceptions  are 
filed  does  not  establish  the  fact  that  the  pur- 
chaser is  not  a  trustee  for  the  parties  or 
that  be  has  capacity  to  take  the  property  ab- 
solutely. If,  in  fact,  he  has  capacity  only 
to  take  a  limited  estate  in  It  and  holds  the 
remainder  in  trust  for  the  parties,  to  show 
this  fact  in  a  subsequent  suit  in  no  wise  im- 
peaches the  Judgment  in  the  fbrmer  case. 
The  question  is  what  he  took  under  that 
Judgment,  and  be  could  not  take  any  greater 
interest  than  be  had  capacity  to  take.  If 
he  had  no  insurable  Interest  in  the  life  of 
the  assured,  the  law  allowed  no  greater  in- 
terest to  be  vested  in  him  by  his  purchase 
than  a  lien  for  his  money  with  Interest 
Every  reason  for  the  rule  exists  in  sales 
made  by  order  of  court  as  in  private  sales; 
for  there  is  the  same  temptation  In  each 


case  to  wrongdoing  and  a  mere  gaming  ves- 
ture. 

We  have  not  referred  to  section  678,  Ky. 
St  1903,  as  that  Is  in  the  division  of  the 
statute  applicable  to  co-operative  insurance, 
and  there  is  nothing  in  the  section  to  show 
that  it  was  intended  to  apply  to  other  poli- 
cies. The  right  of  the  mother  cannot  be  ad- 
judicated in  this  action,  as  she  has  brought 
no  suit. 

Judgment  reversed  as  to  Gosnell  and  Jones, 
and  cause  remanded,'  with  directions  to  the 
circuit  court  to  adjudge  Gosnell  and  Jon^ 
out  of  the  proceeds  of  the  policy  $731.1S 
with  Interest  at  6  per  cent  from  May  10, 
1900,  and  to  adjudge  to  the  plaintiffs  three- 
fourths  of  the  remainder,  and  for  further 
proceedings  consistent  herewith.  As  to  the 
insurance  company,  the  Judgment  is  affirmed. 


SPALDING  V.  THORNBURT. 

(Court  of  Appeals  of  Kentucky.    March  24, 
1908.) 

1.  DiSTBICT    AMD    PBOSECDTING    ATTOBNKTS— 

Saiabigs— AnDrrioNAi.  Cokpensation. 
Ky.  St.  1903,  i  128,  provides  that  each 
county  attorney  shall  attend  all  comity  and  fis- 
cal courts  held  in  the  county,  and  conduct  all 
cases  and  business  in  such  courta  affecting  the 
county's  interest,  etc.  Section  127  requires 
him,  when  so  directed  by  the  county  or  fiscal 
court,  to  institute  or  defend  actions  and  pro- 
ceedings of  every  character  before  any  of  the 
courts  of  the  commonwealth.  Sections  128,  129, 
130,  and  181  impose  other  duties  on  him.  Sec- 
tion 182  provides  that  he  shall  be  allowed  anna- 
ally  a  reasonable  salary,  to  be  paid  out  of  the 
county  levy.  Held,  that  services  rendered  by 
the  county  attorney,  when  directed  by  the  coun- 
ty or  fiscal  conrt,  are  included  in  his  official 
duties,  and  are  covered  by  his  annual  salary  al- 
lowed by  section  132,  though  where,  by  statute, 
duties  are  imposed  on  him  and  compensation- by 
way  of  commissions  or  otherwise  is  provided,  he 
is  entitled  to  sndi  compensation  in  addition  to 
the  salary  allowed'  by  the  fiscal  court  under  said 
section. 

2.  WOBDS  AND  PHBASBS— "SaIABT." 

The  word  "salary"  majr  be  defined  generally 
as  a  fixed  annual  or  periodical  payment  for 
services,  depending  on  the  time,  and  not  on  the 
amount  of  the  services  rendered;  and  though, 
to  give  a  statute  effect,  the  word  will  sometimes 
be  more  broadly  construed,  this  will  not  be  done 
where  the  language  of  the  statute  forbids  such 
construction. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  'Phrases,  voL  7,  pp.  6287,  6291 ;  vol.  8,  pp. 
7792,  779a] 

8.  DiBTBICT    AND    PBOaXOUTIRO    ATTOBNETS— 

Salabibs  —  Statiitobt    Pbovisions  —  CON- 

STBUCTIOH. 

Under  Ky.  St  1903,  S  132,  providing  that 
the  county  attorney  shall  be  allowed  annually 
a  reasonable  salary  to  be  paid  oat  of  the  county 
levy,  the  salary  must  be  a  fixed  sum,  and  not 
dependent  on  contingent  fees,  since  to  make  an 
allowance  payable  out  of  such  levy  necessarily 
means  that  a  certain  sum  is  to  be  allowed,  so 
that  the  county  treasurer  will  have  a  definite 
order  of  the  fiscal  court  to  direct  him  in  paying 
the  claim. 
4.  COUHTIBS— FlSCAl,  OOOBV— POWSBS  —  COB- 

BECTioN  or  Mistakes. 

The  fiscal  court  has  power  to  correct  a  mis- 
take in  the  amount  allowed  by  it  to  the  county 
attorney  as  his  annual  salary. 


Digitized  by 


Google 


Kjr.) 


SPALDING  V.  THOENBUBY. 


907 


"To  be  oflklally  reported." 
On  petition  for  rebearlng.    Petition  oTerrnl- 
ed,  but  opinion  extended  as  indicated. 
For  former  opinion,  see  108  S.  W.  291. 

HOBSON,  J.  Since  the  opinion  was  de- 
tlvered,  oral  argument  has  been  had  upon 
the  petition  for  rehearing,  and  we  have  again 
carefully  considered  the  questions  raised. 
tt  la  insisted  for  the  appellant  that  the  an- 
aual  salary  provided  by  section  132,  Ey.  St 
1908,  covers  only  the  services  required  of 
the  county  attorney  absolutely  by  the  pre- 
ceding sections  without  any  direction  from 
the  comity  or  fiscal  court,  but  that  it  does 
not  Include  services  which  are  only  to  be 
rendered  by  him  when  directed  by  the  county 
or  fiscal  court  We  cannot  concur  in  this  con- 
struction of  the  statute.  Sections  126,  127, 
128,  129,  130,  and  131  prescribe  the  duties  of 
the  comity  attorney;  and  section  132,  which 
immediately  follows,  prescribes  his  compen- 
satlon.  We  think  this  must  necessarily  In- 
clude his  compensation  for  all  services  re- 
quired of  him  by  the  preceding  sections,  where 
other  compensation  is  not  allowed  therefor. 
We  cannot  see  bow  it  can  include  part  of  the 
Services  rendered  under  section  127,  and 
not  include  the  others;  there  being  nothing 
In  the  statute  to  justify  the  court  in  making 
a  distinction.  All  the  services  rendered  un- 
der section  127  must  stand  alike;  there  be- 
ing nothing  in  the  statute  to  show  the  con- 
trary. Not  only  so,  but  the  words  of  the 
statute  refute  the  idea  that  an  employment 
of  the  county  attorney  is  contemplated  by 
that  section.  The  language  of  the  section  is 
that,  "when  bo  directed  by  the  county  or  fis- 
cal court,"  he  shall  institute  or  defend  ac- 
tions and  proceedings  of  every  character  be 
fore  any  of  the  courts  of  the  commonwealth 
In  which  the  county  is  interested.  The  stat- 
ute makes  It  his  duty  to  Institute  or  defend 
the  actions  when  directed  by  the  county  or 
fiscal  court  It  leaves  him  no  discretion.  If 
an  employment  had  been  contemplated,  he 
would  not  be  required  to  act  unless  the  pro- 
posed compensfition  was  satisfactory  to  him. 
If  the  statute  had  contemplated  an  employ- 
ment of  the  county  attorney,  the  word  "em- 
ployed" would  have  been  used.  Instead  of 
the  word  "directed."  The  county  court  is 
without  authority,  except  in  a  very  limited 
degree,  to  make  contracts  for  the  county; 
hut  by  the  terms  of  this  statute  It  is  the 
■duty  of  the  county  attorney  to  attend  to  any 
action  when  directed  by  the  county  court 
This  shows  that  the  Legislature  did  not  have 
in  mind  an  employment  of  the  county  at- 
torney, and  that  it  contemplated  that  such 
services  as  he  rendered  when  directed  by 
the  county  court  should  be  Included  In  his 
official  duties  and  covered  by  bis  annual 
salary.  Where  by  statute  duties  are  imposed 
upon  the  county  attorney,  and  compensation 
by  way  of  commissions  or  otherwise  is  pro- 
vided by  the  statute,  he  is  entitled  to  such 


compensation  In  addition  to  his  salary  al- 
lowed by  the  fiscal  court  under  section  132, 
Ey.  St  1903.  The  salary  named  in  that 
section  only  covers  the  services  required  of 
the  county  attorney  by  law,  and  for  which  no 
other  compensation  is  provided. 

It  Is  also  Insisted  for  appellant  that  the 
annual  salary  provided  for  by  section  132 
need  not  necessarily  be  a  fixed  sum,  but  may 
be  made  to  depend  uiion  contingent  fees. 
The  word  "salary"  may  be  defined  generally 
as  a  fixed  annual  or  periodical  payment  for 
services,  depending  upon  the  time,  and  not 
upon  the  amount  of  the  services  rendered. 
24  Am.  &  Eng.  Enc.  1015.  It  is  true  that 
sometimes,  to  give  a  statute  effect,  the  word 
will  be  given  a  broader  construction;  but 
this  will  not  be  done  where  the  language  of 
the  statute  forbids  this  construction.  Sec- 
tion 132,  Ky.  St  1903,  not  only  provides  that 
the  county  attorney  shall  be  allowed  annual- 
ly a  reasonable  salary,  but  it  adds,  "to  be 
paid  out  of  the  county  levy."  Claims  against 
the  county  are  allowed  by  the  fiscal  court 
and  are  payable  out  of  the  county  levy.  To 
make  an  allowance  payable  out  of  the  county 
levy  must  necessarily  mean  that  a  certain 
sum  is  to  be  allowed,  so  that  the  county 
treasurer  will  have  a  definite  order  of  the 
fiscal  court  to  direct  him  in  the  payment  of 
the  claim.  By  section  1072,  Ky.  St  1903, 
the  county  judge  shall  receive  an  annual  sal- 
ary, payable  in  quarterly  installments  by 
the  county.  Manifestly  this  refers  to  a  cer- 
tain sum,  to  be  allowed  by  the  fiscal  court 
and  paid  quarterly.  While  the  allowance  to 
the  county  attorney  is  not  required  to  be  paid 
quarterly,  the  sense  is  evidently  the  same. 
The  salary  of  the  county  attorney  is  a  part 
of  the  current  expenses  of  the  coimty,  and 
must  be  paid,  like  other  current  expenses, 
out  of  the  general  fund  provided  for  that 
purpose.  It  cannot  be  paid  by  way  of  oontln- 
gpent  fees  out  of  other  funds.  Nor  Is  it  con- 
templated by  the  statute  that  the  salary  of 
the  county  attorney  shall  be  contingent,  and 
not  fixed  by  the  fiscal  court 

In  the  case  at  bar  appellant's  salary  had 
not  been  fixed  before  his  election.  After  his 
election  the  fiscal  court  made  the  two  orders 
quoted  in  the  opinion.  If  it  was  the  inten- 
tion of  the  fiscal  court  by  these  two  orders 
to  fix  his  salary,  and  if  the  annual  salary 
was  fixed  lower  than  it  would  have  been  but 
for  the  previous  order  allowing  him  contin- 
gent compensation  in  certain  cases,  a  case  of 
mutual  mistake  Is  presented,  and  the  fiscal 
court  may  in  its  discretion,  when  it  sets  aside 
the  order  as  to  the  attorney's  contingent  com- 
pensation, make  an  order  fixing  the  annual 
salary  for  all  of  the  attorney's  services  at 
such  a  sum  as  it  deems  just  We  do  not  de- 
termine that  the  fiscal  court  did  make  a  mis- 
take. We  only  determine  that  if  it  did  make 
a  mistake,  and  if  It  desires  to  correct  this 
mistake,  it  may  correct  it  as  any  other  mis- 
take may  be  corrected,  by  making  now  an 
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order  for  snch  an  annnal  aalary  as  it  deems 
Just  to  cover  all  of  the  attorney's  services. 

The  petition  for  rehearing  Is  overmled,  but 
the  opinion  ia  extended  as  above  indicated. 


SANDERS  &  WALKER  v.  HERNDON  et  aL 

(Court  of  Appeals  of  Kentucky.    March  17, 
1908.) 

1.  Appeaii— Mandate  and   Pboceedikob  in 
LowEB  CouKT— Law  of  the  Cask. 

The  decision  of  the  Court  of  Appeals  on 
appeal  is  the  law  of  the  case  on  a  subsequent 
trial,  and  the  principles  settled  thereby  are  not 
open  for  rearfument. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  3,  Appeal  and  Error.  {  4358.] 

2.  Pbincifal  and   Svkbtt  —  Coktbibutioii 

AlfONO   SUBETIES. 

Co-sureties  will,  on  a  surety  paying  in  full 
the  debt  for  the  benefit  of  all  the  sureties,  be  in- 
debted to  bim  for  their  proportionate  part  of  the 
debt. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Surety,  S  614.] 

8.  Samk  — Actions  Between  Co-Subeties  — 
Reliet. 

Where,  in  a  proceeding  under  Civ.  Code 
Prac.  i  439,  to  subject  the  property  of  a  surety 
to  the  satisfaction  of  a  judgment  for  the  debt, 
the  petition  alleged  that  plaintiff  was  a  surety 
of  tne  debtor,  and  that  defendant  was  jilain- 
tiCs  surety  and  was  liable  for  the  debt  paid  by 
plaintiff,  and  the  evidence  showed  tliat  plaintiff 
and  defendant  were  sureties,  and  that  plaintiff 
had  paid  the  judgment,  the  court  was  required 
under  the  general  prayer  in  the  petition  for 
proper  and  equitable  relief  to  idve  judgment 
against  defendant  for  his  proportionate  part  of 
the  debt 

4.  COBPOBATIONS  —  DETECTIVE    COBFOBATIONS 

— Liability  or  Pbomotebb. 

A  corporation  was  organized  with  a  capi- 
tal stock  of  $100  to  engage  in  the  business  of 
buying  lands  and  boring  oil  wells.  Thereafter 
the  articles  of  incorporation  were  amended  by 
increasing  the  capital  stock  to  $60,000.  None 
of  the  new  stock  was  issued,  and  $6,220  was 
all  that  was  subscribed  and  paid  for.  Some  of 
the  incorp<Nrator8  took  an  option  on  a  farm. 
The  corporation  borrowed  money  to  pay  for  the 
farm,  and  some  of  the  incorporators  indorsed 
the  notes  given  for  the  money.  Held,  that  the 
incorporators  were  liable  as  partners,  the  facte 
not  snowing  a  valid  incorporation. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §8  855-800.] 

6.  Equity— Bbinginq  in  New  Pasties. 

In  a  suit  under  Civ.  Code  Prac.  i  439,  to 
subject  the  property  of  defendant  to  the  pay- 
ment of  a  judgment  rendered  on  notes  signed  by 
an  alleged  corporation  and  defendant  and  plain- 
tiff and  others  as  sureties,  based  on  the  fact  that 
plaintiff  had  satisfied  the  judgment,  the  court, 
with  a  view  of  settling  the  liabilities  of  the  in- 
corporators as  partners  because  of  the  invalidity 
of  the  incorporation,  should  make  all  the  incor- 
porators parties. 

I  Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Equity,  f§  280-283.] 
6.  BginTT— MUI.TIPI.ICITY  or  Suits. 

Equity  abhors  both  circuity  and  multiplic- 
ity of  actions,  and  will  adjust  conflicting  equi- 
ties of  persons  in  one  suit 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
YOl.  19,  Equity,  §S  167-172.] 

Appeal     from     Clrcnlt     Court,     Oarrard 
County. 
"To  be  officially  reported." 


Action  by  Sanders  &.  Walker  against  Wil- 
liam Herndon  and  others.  From  a  judgment 
of  dismissal,  plaintiffs  appeal.  Reversed, 
wltb  directions. 

Lewis  L.  Walker  and  J.  W.  Alcorn,  for  ap- 
pellants. M.  O.  Sanfl^,  R.  H.  Tomlinson, 
J.  M.  Rotbwell,  C.  B.  Svrlnebroad,  and  Wil- 
liam Herndon,  for  appellees. 

BARKER,  J.  This  is  the  second  appeal  of 
this  case  to  this  court  The  first  opinion  Is 
to  be  found  In  29  Ky.  Lew  Rep.  322,  93  S. 
W.  14,  5  L.  R.  A.  (N.  S.)  1072.  The  former 
appeal  was  from  a  judgment  of  the  trial 
court  sustaining  a  general  demurrer  to  the 
petition  and  dismissing  it,  upon  the  plaintiffs 
(appellants)  declining  to  amend.  This  judg- 
ment was  reversed,  the  opinion  holding  that 
the  petition  stated  a  good  cause  of  action; 
and  the  case  was  sent  back  to  the  circuit 
court,  with  directions  to  overrule  the  demur- 
rer, and  for  proceedings  consistent  with 
the  opinion.  It  is  hardly  necessary  to  say 
that  whatever  principles  of  law  were  settled 
on  the  former  appeal  are  now  the  law  of 
this  case,  and  not  open  to  reargument  The 
appellants,  Sanders  and  Walker,  were,  with 
seven  other  persons  (among  whom  was  the 
appellee  William  Herndon),  sureties  for  the 
Lancaster  Oil  Company  upon  a  note  for 
$5,000,  executed  to  the  National  Bank  of 
Lancaster,  Ky.  Whoi  the  note  fell  due  it 
was  not  paid,  and  the  bank  brought  suit  on  It 
against  the  principal  and  all  the  sureties,  and 
obtained  judgment  against  them  for  the  sum 
of  $5,(X)0,  with  accrued  interest  and  costs. 
In  order  to  prevent  an  execution  which  Is- 
sued on  this  judgment  from  being  levied  on 
their  property  the  appellants  paid  it  off  in 
full  to  the  bank,  and  toc^  an  assignment  of  it 
to  themselves,  and  then  had  an  execution  Is- 
sued against  all  of  the  other  sureties,  which 
was  returned  "no  property  found"  by  the 
sheriff  into  whose  bands  It  came  for  execu- 
tion. Thereupon  the  appellants  obtained  a 
copy  of  the  execution  and  return  of  the  sher- 
iff, and  Instituted  this  equitable  action  under 
the  provisions  of  section  439  of  the  Civil  Code 
of  Practice  against  the  appellee  Herndon 
alone,  and  caused  attachments  to  be  Issued 
against  certain  money,  which  was  either  his, 
or  in  which  he  had  an  interest  The  petition, 
after  setting  forth  in  detail  the  transaction 
out  of  which  the  litigation  springs,  alleged 
that,  while  as  to  the  bank  the  plaintiffs  were 
sureties  for  the  Lancaster  Oil  Company,  as  W 
the  appellee  Herndon  the  appellants  were  bis 
sureties  and  be  was  their  principal,  and  there- 
fore bound  to  them  for  the  full  amount  of 
the  debt  which  they  had  been  forced  to  pay 
for  him.  Upon  the  return  of  the  case  to  the 
circuit  court  the  appellee  filed  an  answer 
denying  that  appellants  were  his  suretieB,  and 
alleging  that  all  the  parties  to  the  note  were 
co-snretles  for  the  principal,  the  Lancaster 
Oil  Company.  The  question  whether  or  not 
appellants  were  the  sureties  of  WllUam  Hem- 
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don  In  reality,  or  whether  they  were  only  hia 
co-miretlee  on  the  note  of  the  oil  company, 
was  the  main  question  left  for  determination 
after  the  case  returned  to  the  circuit  court. 
Much  testimony  was  taken  upon  this  issue, 
and  upon  the  final  trial  the  court  evidently 
held  that  the  appellants  failed  to  establish 
the  fact  that  they  were  the  sureties  for  ap- 
pellee Hemdon  and  therefore  dismissed  the  pe- 
tition, and  of  this  Judgment  the  appellants 
are  here  on  appeal  for  the  second  time. 

We  are  inclined  to  think  the  appellants 
failed  to  establish,  by  a  preponderance  of 
the  evidence,  that  they  were  the  sureties  of 
Hemdon,  and  that  the  court  correctly  so 
adjudged;  but  it  does  not  follow  that  the 
petition  should  have  been  dismissed,  because, 
on  the  facts  stated  In  the  pleadings  and  not 
disputed  by  either  party,  the  appellants  were, 
at  least,  the  co-sureties  of  the  appellee  Hem- 
don, and  they  having  paid  off  the  Judgment 
In  full,  certainly  he  was  Indebted  to  them  for 
his  proportionate  part  of  the  whole  debt 
which  they  had  paid  for  the  benefit  of  all  the 
sureties,  and  for  this  much,  at  least  the  court 
should  have  given  Judgment  in  order  to  do 
complete  Justice  between  the  parties  under 
the  general  prayer  of  the  petition  for  all 
proper  and  equitable  relief.  The  failure  of 
the  conrt  to  do  this  will  require  a  reversal 
of  the  Judgment,  and  for  a  proceeding  here- 
after along  the  lines  which  we  shall  now 
proceed  to  set  forth.  The  evidence  in  this 
case^  without  contradiction,  shows  the  fol- 
lowing facts  as  a  part  of  the  history  which 
led  up  to  the  Indebtedness  which  Is  tiie  basis 
of  this  action:  William  Hemdon  and  nine 
others,  to  wit,  O.  M.  Patterson,  J.  B.  Conn,  J. 
I.  White,  B.  G.  Ward,  J.  J.  Barton,  J.  B. 
Einnalrd,  J.  B.  Sanders,  Alex  Walker,  and 
WlUlam  H.  Kinnalrd,  apparently  had  caught 
the  oil  fever,  and  were  anxious  to  acquire 
property  in  the  oil  region  of  Knox  coimty, 
which  at  that  time  was  exi>erlenclng  what  is 
commonly  called  a  "boom."  On  the  7th  day 
of  March,  1902,  Hemdon  and  his  co-promoters 
executed  articles  of  incorporation  under  the 
provisions  of  the  Kentucky  statutes  by  which 
they,  In  form,  organized  the  Lancaster  Oil 
Company  with  a  capital  stock  of  $100,  which 
was  represented  by  SO  shares  of  $3.33  each; 
each  of  the  Incorporators  sobscribing  for 
three  shares  of  stock.  On  the  24th  day  of 
March,  1902,  the  articles  of  incorporation 
were  amended  by  increasing  the  capital  stock 
to  $30,000,  divided  into  3,000  shares  of  $10 
each.  On  the  Sth  day  of  April,  1902,  the 
articles  of  incorporation  were  again  amend- 
ed, increasing  the  capital  stock  to  $60,000, 
with  shares  at  $5  each,  and  authorizing  an 
Indebtedness  of  $30,000.  None  of  this  In- 
-creased  stock  was  subscribed  for,  except  as 
hereinafter  stated.  On  the  8d  day  of  April, 
1902,  William  Hemdon,  with  two  other  in- 
corporators, went  to  Knox  county  on  business 
for  the  company,  and  while  there  took  an  op- 
tion upon  a  farm  owned  by  one  Wages  at  the 
agreed  price  of  $25,000 ;  $500  being  paid  for 


the  option,  and  the  remaining  $24,500  to  be 
paid  in  30  days  from  that  date,  or  sooner,  if 
the  company  accepted  the  deed.  Hemdon 
then  returned  to  Lancaster,  and  the  incorpo- 
rators of  the  oil  company  held  a  meeting 
at  his  residence,  and  It  was  agreed  that 
the  company  should  purchase  the  property 
and  accept  the  deed,  which  was  afterwards 
done.  A  few  days  after  this  Alex  Walker 
subscribed  for  $300  worth  of  the  stock  for  his 
firm  of  Sanders  &  Walker,  and  paid  for  it 
with  partnership  money.  Afterwards  they 
subscribed  for  $2,200  more,  which  was  also 
paid  for  with  partnership  money.  And  it 
was  agreed  that  they  were  to  have  one- 
twelfth  interest  in  the  corporation  under  the 
amended  articles.  Of  the  new  stock  W.  H. 
Kinnalrd,  one  of  the  incorporators,  subscrib- 
ed and  paid  for  $2,500  worth  of  the  stock, 
and  there  were  other  scattering  shares  sold 
to  various  parties  amounting  in  the  aggre- 
gate to  $1,120,  so  that  of  the  increased  capi- 
talization of  $80,000,  $6,220  was  the  total 
amount  subscribed  for  and  paid  in.  In  order 
to  raise  the  $25,000  necessary  tor  the  pur- 
chase of  the  Wages  oil  farm,  as  aforesaid.  It 
was  necessary  to  borrow,  and  the  parties  did 
borrow,  $19,900,  for  which  the  notes  of  the 
company  were  executed  with  the  incorpo- 
rators, either  all  or  the  greater  part  of  them, 
on  each  of  the  notes  as  sureties.  These  va- 
rious notes  were  probably  renewed  from  time 
to  time;  but  flually  "the  bottom  appears  to 
have  dropped  out  of  the  oil  boom  and  It 
collapsed,"  and  nothing  further  was  done  to 
perfect  the  incorporation  of  the  Lancaster  Oil 
CiHnpany  under  the  amended  articles.  None 
of  the  new  stock  was  ever  issued,  and,  as 
said  before,  $6,220  was  all  that  was  ever  sub- 
scribed or  paid  for. 

The  question  which  arises  from  the  facts 
as  above  stated  is.  What  are  the  relations 
of  the  parties  to  this  transaction?  Are  they 
to  be  treated  as  shareholders  in  a  completed 
organization,  or  are  they  simply  partners  in 
a  disastrous  oil  speculation?  It  is  clear  that 
the  original  organization  of  the  corporation 
with  $100  capital  stock  was  a  mere  tentative 
step  in  the  organization  of  the  corporation 
which  was  really  contemplated,  and  was  to 
be  organized  thereafter.  It  would  be  absurd 
for  a  corporation  to  be  organized  with  only 
$100  capital  stock  to  engage  in  the  business 
of  buying  lands  and  leases,  boring  wells,  and 
constructing  pipe  lines;  and,  although  these 
large  powers  were  given  by  the  words  used 
in  the  articles  of  Incorporation  as  they  were 
originally  prepared,  it  requires  no  argument 
to  show  that  the  parties  were  only  tentatively 
organizing,  and  that,  if  they  started  into  the 
oil  business  at  all  thereafter,  the  articles  of 
incorporation  were  to  be  amended  and  the 
capital  stock  Increased  so  as  to  make  the 
venture,  at  least,  feasible.  The  evidence 
shows  that  there  was  an  oil  well  oa  the 
Wages  farm  called  a  "gusher,"  and  It  was 
the  presence  of  this  "gusher"  which  seems  to 
have  unduly  excited  the  hopes  of  the  Incor- 
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porators  of  the  miniature  organization,  and 
made  them  anxious  to  purchase  the  farm. 
Pending  the  30  days  the  testimony  shows 
that  another  "gusher"  was  developed  on  the 
same  farm,  and  it  is  not  difficult  to  under- 
stand how  the  anxiety  of  the  parties  to  ac- 
quire the  farm  before  the  option  expired 
was  increased  by  this  opportune  develop- 
ment It  was  no  doubt  believed  that  It  was 
inexpedient  to  wait  for  the  slow  process  of 
selling  the  stock  and  raising  the  purchase 
money  in  this  way.  It  was  therefore  de- 
termined to  go  into  bank  and  borrow  $19,900, 
pay  for  the  farm  before  the  option  expired, 
and  then  issue  and  sell  new  stock  so  as  to 
pay  the  notes  held  by  the  banks  when  they 
Ceil  due;  and  undoubtedly,  if  the  oil  wells 
had  continued  to  flow  In  quantities  commen- 
surate with  the  hopes  of  the  would-be  incor- 
porators, this  would  have  been  ot  compara- 
tively easy  accomplishment.  But  unfortu- 
nately the  wells  failed,  the  excitement  died 
out,  and  any  further  sale  of  stock  became  im- 
possible. As  a  consequence,  as  said  before, 
nothing  further  was  done  In  the  organization 
under  the  amended  articles.  The  parties  evi- 
dently accepted  the  inevitable  loss  that  was 
thus  entailed  upon  them.  The  money  bor- 
rowed is  represented  by  several  notes  for  va- 
rious amounts  held  by  difCerent  banks,  the 
note  Involved  in  this  litigation  l>eing'one  of 
the  number.  All  of  the  incorporators  are  not 
sureties  on  each  of  the  notes,  and  it  is  said 
that  several  of  them  are  Insolvent,  one,  at 
least,  is  dead;  and  the  question  which  arises 
on  these  facts  is  how  the  financial  relations 
of  the  parties  In  the  venture  should  be  set- 
tled and  adjusted. 

It  seems  to  us  that  the  facts  detailed  above 
show  that  there  was  never  a  valid  Incorpo- 
ration at  all,  and  the  miniature  corporation, 
the  capital  stock  of  which  was  only  $100, 
riught  not  to  be  treated  as  a  completed  organi- 
zation; but  the  court  should  pass  by  the 
mere  form  of  incorporation  and  treat  the 
first  articles  as  simply  a  step  In  the  organi- 
zation of  the  real  corporation  which  was  to 
be  afterwards  formed.  The  orlgrinai  corirara- 
tlon  was  organized  merely  to  have  a  name 
and  a  legal  entity  in  and  by  which  to  com- 
mence operations  in  the  oil  fields.  If  any- 
thing was  done  at  all  beyond  the  mere  organi- 
zation of  a  corporation  In  name,  the  articles 
were  necessarily  to  be  changed  by  Increasing 
the  capita)  stock  to  a  figure  which  would 
give  the  venture,  at  least  the  appearance  of 
feasibility.  Now  here  was  a  corporation  or- 
ganized by  10  men  for  the  purpose  of  buying 
and  selling  oil  lands  and  leases,  boring  oil 
wells,  and  building  pipe  lines — operations 
which  would  require  thousands  of  dollars  of 
capital — with  a  total  capitalization  of  $100. 
The  statute  authorizing  the  organization  of 
such  corporations  contemplates  the  creation 


of  bona  fide  corporations,  not  the  organiza- 
tion of  mere  sham  and  pretended  corpora- 
tions. The  original  corporation,  with  a  paid- 
up  capital  of  $100,  went  into  debt  $10,900,  for 
which  it  executed  its  notes  with  its  Incorpo- 
rators as  its  sureties.  To  conclude,  as  we  do, 
that  the  execution  of  the  first  articles  was 
merely  the  beginning  of  a  corporation,  which 
was  afterwards  to  be  completed  by  organiz- 
ing on  a  practical  basis,  is  consonant  with  the 
real  Intention  of  the  parties,  and  rescues  the 
names  of  a  number  of  honest  but  unfortu- 
nate, men  from  the  aspersion  of  being  their 
own  dupes,  and  seeking  to  work  a  fraud  up- 
on all  others  who  could  be  sufficiently  inter- 
ested to  invest  in  the  enterprise  they  were 
promoting.  The  undisputed  facts  in  this  case 
show  wtiat  part  of  the  corporate  stock  each  of 
the  named  Incorporators  was  to  take,  and, 
having  failed  to  go  forward  with  the  organi- 
zation of  the  pr(H>osed  corporation,  they  should 
be  treated  as  partners,  and  the  partnership 
should  be  settled  in  this  action.  In  the  case  of 
Mt.  Carmel  Telephone  Co.  ▼.  Mt  Carmel  and 
Flemingsburg  Telephone  Co.,  119  Ky.  461,  84 
S.  W.  515,  we  held  that  the  subscribers  for  the 
stock  of  a  proposed  corporation,  before  they 
are  incorporated,  are  partners  in  the  business 
which  they  have  in  hand.  The  parties  who 
were  proposing  to  organize  the  corporation  in 
the  case  at  bar  have  incurred  an  indebted- 
ness of  nearly  $20,000,  which  is  represented 
by  notes  of  various  amounts,  some  of  which 
have  been  paid,  and  others  not  Several  of 
the  incorporators  have  paid  in  the  full 
amount  of  their  subscriptions,  appelfamts 
have  paid  more,  while  others  have  paid  noth- 
ing; and  a  large  part  of  them  are  indebted 
to  their  partners  for  their  contributive  shares 
of  the  debts  already  paid.  That  the  confiict- 
ing  rights  of  these  parties  may  be  brought 
into  the  same  case  and  there  adjusted  Is  man- 
ifestly the  only  way  in  which  their  affairs 
growing  out  of  this  unfortunate  and  compli 
cated  venture  can  be  equitably  settled;  other- 
wise the  litigation  wiir  not  only  be  multi- 
plied, but  will  be  perplexing  and  expensive  lu 
the  extreme.  It  is  elementary  that  equity  ab- 
hors both  circuity  and  multiplicity  of  actions, 
and  the  substantial  interests  of  all  the  par- 
ties to  the  disastrous  speculation  we  have  un- 
der discussion  requires  that  the  affairs  of 
the  partnership  (for  such  we  deem  It)  should 
be  settled,  and  the  conflicting  equities  of  the 
various  partners  should  be  adjusted  after  all 
the  partnership  debts  are  paid. 

The  Judgment  Is  therefore  reversed,  with 
directions  that  the  appellants  be  allowed  to 
amend  their  petition  and  bring  all  the  nec- 
essary parties  before  the  court,  and  the  case 
referred  to  the  commissioner,  so  that  the 
partnership  affairs  may  be  fuHy  settled  and 
adjusted,  and  for  such  other  procedure  as 
may  be  necessary  and  not  Inconsistent  with 
this  opinion. 
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NEWCOMB  T.  FIDELITY  TRUST  CO.  et  aL 

(Court  of  Appeals  of   Kentucky.     March  25, 
1908.) 

1.'  wlixs  —  corbtbuonon  —  ookbtbuotioii 
Against  Irtxstact. 

The  court,  in  construing  a  will,  will  favor 
sach  a  construction  as  will  diapose  of  the  entire 
estate,  when  it  is  apparent  from  the  whole  in- 
strument thai:  It  waa  his  intention  to  dispose 
of  his  entire  estate,  and  the  presumption  la 
against  a  constroction  resulting  in  partial  in- 
testacy. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Wills,  {  964.] 
2.  Saick— Bequest  bt  Ikflioation. 

A  testator  bequeathed  a  specified  sum  to 
trustees  to  invest,  pay  the  income  to  his  wife 
and  her  children,  and  provided  "in  case  of  her 
death  without  child  or  children  issue  of  my 
marriage  with  her  living  or  leaving  descendants, 
the  said  fund  shall  be  a  part  of  my  residuary 
estate."  Beld  that,  though  an  estate  by  im- 
plication will  not  be  presumed  or  created  by 
strained  oonstruction,  the  fund,  on  the  death  of 
the  wife  leaving  a  child,  vested  in  the  child. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 
"Not  to  be  officially  reported." 
Action  between  H.  Victor  Newcomb  and 
the  Fidelity  Trust  Company  and  others  for 
the  conBtruction  of  the  will  of  H.  D.  New- 
comb,  deceased.  From  a  Judgment  constru- 
ing the  win,  the  former  appeals.    Affirmed. 

Lewis  McQuown,  Ell  H.  Brown,  Jr.,  Ben- 
jamin Patterson,  and  Oeorge  Bell,  for  appel- 
lant Humphrey  &  Humphry  and  L.  B.  Yea- 
man,  for  appellees. 

CARBOLL,  J.  The  only  Issue  of  H.  D. 
Newcomb  by  his  first  marriage  now  living 
or  living  at  the  death  of  Newcomb  is  the 
appellant,  H.  Victor  Newcomb.  H.  D.- New- 
comb married  a  sectmd  time,  and  there  was 
bom  of  this  marriage  Warren  S.  Newcomb 
and  H.  Dalton  Newcomb.  In  1874  H.  D. 
Newcomb  died,  leaving  a  will  which  was  du- 
ly probated  In  Jefferson  county.  Warren  8. 
Newcomb  died  without  leaving  descendants. 
In  bis  wUl  he  did  not  tmdertake  to  dispose 
of  any  Interest  In  the  property  involved  In 
this  controversy,  but  named  as  his  residuary 
legatee  Richard  Ten  Broeck.  Richard  Ten 
Broeck  transferred  any  interest  he  might 
have  in  the  trust  fund  In  controversy  to  H. 
Dalton  Newcomb.  The  widow  died  In  1905. 
After  her  death  H.  Dalton  Newcomb  died 
without  Issue,  and  this  litigation  Is  be- 
tween the  executors  of  H.  Dalton  Newcomb 
and  H.  Victor  Newcomb.  The  trust  fund  In 
controversy  was  created  by  the  fourteenth 
clause  of  the  will  of  H.  D.  Newcomb.  This 
clause  reads  as  follows:  "I  give  and  bequeath 
to  John  B.  Smith  and  Thomas  L.  Barrett  two 
htmdred  thousand  dollars  to  be  held  by  them 
in  trust  and  safely  and  advantageously  In- 
vested, so  as  to  yield  a  semiannual  Income, 
which  after  paying  all  taxes  and  charges 
thereon  shall  be  appropriated  and  applied 
by  said  trustees  to  the  continual  support  and 
maintenance  of  my  wife  Mary  Cornelia  New- 
comb and  ber  children,  free  from  tlte  con- 


trol, use  or  enjoyment  of  any  husband  she 
might  hare.  But  neither  the  said  trustees, 
nor  Mrs.  Newcomb,  nor  any  future  husband, 
nor  her  child  or  children,  shall  at  any  time 
have  the  power,  right,  or  authority  in  any 
way,  manner  or  for  any  purpose,  to  incumber 
or  anticipate  the  said  fund  or  the  said  in- 
come or  any  part  thereof  for  any  purpose 
whatever.  And  in  case  these  restrictions  are 
violated,  this  bequest  at  once  shall  be  void, 
and  the  fund  hereby  bequeathed  shall  become 
a  part  of  my  residuary  estate;  and  in  case 
of  her  death  without  cliild  or  children  issue 
of  my  marriage  with  her  living  or  leaving 
descendants,  the  said  fund  shall  be  a  pert 
of  my  residuary  estate."  Indirectly  bearing 
upon  the  question  Is  the  sixteenth  clause  of 
the  will  disposing  of  the  residuary  estate,  and 
reading  as  follows :  "After  all  my  debts  are 
paid,  and  legacies  hereby  given  are  satisfied 
and  the  trusts  hereby  created  are  provided 
for  as  herein  prescribed,  it  is  my  will  that 
all  the  residue  and  remainder  of  my  estate, 
real,  personal,  and  mixed,  in  possession  and 
in  action,  owned  by  me  at  my  death,  wheth- 
er now  l>elonging  to  me  or  hereafter  acquired 
and  wheresoever  being  or  situated,  shall  be 
divided  as  follows,  to  wit:  If  my  said  wife, 
Mary  Cornelia,  dies  without  issue  of  my 
marriage  with  her  surviving  her  (I  having 
already  given  to  my  son,  H.  Victor  Newcomb, 
over  $500,000),  the  said  residue  and  remaind- 
er shall  be  equally  divided  between  my  said 
wife  and  my  said  son,  H.  Victor  Newcomb,  but 
if  there  should  be  a  child  or  children  Issue 
of  my  marriage  with  said  Mary  Cornelia, 
then  I  give  to  my  said  wife  one-third  of  all 
my  personal  estate  absolutely,  and  one-third 
of  all  my  real  estate  for  her  life,  and  direct 
the  whole  of  said  residue  and  remainder 
of  my  estate  to  be  equally  divided  between 
H.  Victor  Newcomb  or  his  descendants  and 
the  children  by  my  marriage  with  the  said 
Mary  Cornelia  or  their  descendants" — and 
the  first  clause  of  the  codicil,  reading  in  part 
as  follows:  "I  devise  and  bequeath  to  my 
friends,  John  B.  Smith  and  Thomas  L.  Bar- 
rett, of  said  city  as  trustees  and  in  trust 
for  the  use  of  the  child  or  children  of  my 
present  wife,  Mary  Cornelia  Newcomb,  one 
year  after  my  death,  $100,000  for  each  child 
then  living,  to  be  by  the  said  trustees  safely 
and  advantageously  invested  so  as  to  yield 
an  income,  tbe  net  proceeds  of  which  in- 
come after  paying  all  taxes  and  charges 
thereon,  or  so  much  thereof  as  may  be  neces- 
sary and  proper  in  their  Judgment  and  dis- 
cretion, may  be  appropriated  and  expended 
for  tbe  support  and  education  of  said  child 
or  cliildren.  •  *  *  When  each  male  child 
of  those  by  this  clause  provided  for  arrives 
at  tbe  age  of  twenty-one  years,  he  may  re- 
ceive the  one-half  of  the  whole  fund  then 
held  for  him,  including  increase,  and  the 
other  half  shall  then  be  beld  by  the  trustees, 
and  the  Income,  proceeds,  and  Increase  there- 
of Invested  and  reinvested  until  such  male 
child  arrives  to  tbe  age  of  thirty  years,  then 
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the  eatln  balance  of  tb«  fund  wltb  Its  in- 
crease held  for  such  child  shall  be  paid 
over  to  him ;  •  ♦  •  and  If  either  of  said 
male  children  herein  provided  for  shall  die 
without  issue  surviving  him,  then  so  much 
of  his  share  of  said  fund  yet  In  the  hands 
of  the  trustees  to  pass  to  my  heirs  at  law 
in  like  manner,  and  in  case  either  trustee 
shall  die  or  refuse  to  act,  the  other  may  ap- 
point another  to  act  with  him  to  have  the 
same  powers  as  if  here  named  as  trustee  un- 
der tUs  clause,  and  so  on  until  the  trust  is 
closed,  keeping  two  competent  trustees  to  act 
together."  After  the  death  of  the  widow, 
Mrs.  Cornelia  Newcomb,  this  action  was 
brought  by  the  trustees  under  the  fourteenth 
clause  of  the  will  for  the  purpose  of  secur- 
ing a  Judicial  determination  of  the  meaning 
of  the  fourteenth  clause  with  reference  to  the 
testator's  intention  in  the  disposition  of  the 
principal  of  "the  trust  fund  thereby  bequeath- 
ed. In  this  action  H.  Dalton  Newcomb  filed 
his  answer,  in  which  he  asserted  that  the 
trust  terminated  with  the  death  of  his  moth- 
er, Mrs.  Ten  Broeck,  and  that  he  was  en- 
titled in  fee  to  the  bequest  described  in  the 
fourteenth  clause  and  upon  his  death  pend- 
ing the  action  his  executors  asserted  title  to 
the  entire  fund.  H.  Victor  Newcomb's  con- 
tention is  that  H.  Dalton  Newcomb  was  not 
at  his  death  or  at  any  time  entitled  to  the 
principal  of  the  fimd  held  by  the  trustees 
under  the  fourteenth  clause  of  the  will.  The 
chancellor  adjudged  that  H.  Victor  New- 
comb was  not  entitled  to  any  part  of  the 
fund  of  $200,000  created  and  provided  for  in 
the  clause  mentioned,  and  that  the  entire 
fund,  together  with  all  the  income  which  bad 
accrued'  or  will  accrue  thereon,  passed  under 
the  will  of  H.  Dalton  Newcomb  to  bis  execu- 
tors. From  this  Judgment,  H.  Victor  New- 
comb prosecutes  this  appeal. 

Ck>unsel  for  appellant  in  their  brief  state 
that:  "The  sole  question  in  the  case  is 
whether  the  fourteenth  clause  of  the  will 
disposed  of  the  principal  of  the  fund  after 
the  termination  of  the  trust  by  the  death  of 
all  of  the  beneficiaries  who  were  the  sec- 
ond wife  and  her  children.  If  It  does  so 
dispose  of  the  fund,  we  have  no  case;  if  it 
does  not  80  dispose  of  the  fund,  H.  Victor 
Newcomb  has  an  interest  therein,  either  aa 
residuary  legatee  or  as  the  next  of  kin."  To 
put  It  in  another  way,  H.  Victor  Newcomb's 
contention  is  that  upon  the  death  of  the  wid- 
ow and  her  children  bom  of  her  marriage 
with  the  testator  the  fund  mentioned  in  the 
fourteenth  clause  of  the  will  became  a  part 
of  the  residuary  estate,  or,  If  not,  that  it 
was  undisposed  of  by  the  will  and  passed  to 
the  next  of  kin,  as  in  the  case  of  intestacy, 
in  which  event  H.  Victor  Newcomb,  being  the 
sole  heir,  would  take  the  estate.  On  the 
other  hand,  the  executors  of  H.  Dalton  New- 
comb insist  that  the  testator  intended  by  the 
fourteenth  clause  of  his  will  to  devise  an  ab- 
solute estate  in  the  trust  fund  to  his  widow 
and  her  children,  or  a  life  estate  to  her,  with 


remainder  in  fee  to  her  children,  and  hence 
H.  Victor  Newcomb  has  no  interest  in  the 
fund.  Tb«re  Is  no  dahn  that  the  restric- 
tions: "But  neither  the  said  trustees,  nor 
Mrs.  Newcomb,  nor  any  future  husband,  nor 
her  child  or  children,  ediall  at  any  time  have 
the  power,  right  or  authority  In  any  way, 
manner  or  for  any  purpose,  to  Incumber  or 
anticipate  the  said  fund  or  the  said  Income 
or  any  part  thereof  for  any  purpose  what- 
ever. And  In  case  these  restrictions  are  vi- 
olated, this  bequest  at  once  shall  be  void, 
{ind  the  fund  hereby  l>eqneathed  shall  be- 
come a  part  of  my  residuary  estate" — In  the 
concluding  provision  of  the  fourteenth  clause 
were  violated,  therefore  the  fund  for  this 
reason  did  not  become  a  part  of  the  resldo- 
ary  estate.  It  will  be  noticed  that  the  testa- 
tor gave  to  the  trustees  the  trust  fund,  the 
Income  thereof  after  paying  all  taxes  and 
charges,  to  be  appropriated  to  the  support 
and  maintenance  of  his  wife  and  her  chil- 
dren, stipulating  that  neither  the  trustees 
nor  Mrs.  Newcomb,  nor  any  future  husband, 
nor  her  child  or  children,  should  at  any  time 
have  the  power  In  any  way,  or  for  any  pur- 
pose, to  incumber  or  anticipate  the  said  fund, 
or  the  income,  or  any  part  thereof,  for  any 
purpose  whatever;  and  in  the  concluding 
words  of  this  clause  he  said:  "In  case  of 
her  death  without  child  or  children.  Issue  of 
my  marriage  with  her,  living  or  leaving 
descendants,  the  said  fund  shall  be  a  part  of 
my  residuary  estate." 

Our  construction  of  this  clause  is  that  the 
testator  intended  that  the  fund  therein  men- 
tioned should  be  held  In  trust  during  the  life 
of  Mrs.  Newcomb,  the  income  thereof  during 
her  life  to  be  applied  to  the  support  and 
maintenance  of  herself  and  children.  But  at 
her  death,  leaving  children  bom  of  her  mar- 
riage with  the  testator,  the  trust  terminated, 
and  the  trast  fund,  togethor  with  any  un- 
expended accretions  thereof,  vested  in  fee  in 
the  children.  We  think  this  oonstraction  Is 
strengthened  by  the  concluding  words  of  the 
clause  in  which  the  testator  declares  that 
"in  case  of  her  death  without  child  or  chil- 
dren issue  of  my  marriage  with  her  living 
or  leaving  descendants,  the  said  fund  shall 
be  a  part  of  my  residuary  estate."  It  is  true 
that  there  Is  no  specific  direction  In  this 
dauae  as  to  what  disposition  shall  be  made 
of  the  tmst  fund  upon  the  death  of  the  wid- 
ow leaving  children.  But  there  Is  a  bequest 
over  in  the  event  she  died  without  children. 
The  fee  in  the  trust  fund  was  disposed  of, 
subject  only  to  t>e  d^eated  by  the  death  of 
Mrs.  Newcomb  without  leaving  children. 
The  estate  was  not  limited  to  the  life 
of  Mrs.  Newcomb  and  her  children,  nor  are 
there  any  words  indicating  a  purpose  to  so 
limit  it;  and  when  it  is  considered  that  the 
testator's  will  was  carefully  written,  and 
elaborate  provisions  made  for  carrying  out 
his  Intentions.  It  would  seem  that.  If  he  de- 
sired to  limit  Mrs.  Newcomb  and  her  chil- 
dren to  a  life  estate  In  this  fniid,  he  would 
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lure  so  declared.  The  fact  that  he  did  not 
la  strong  evidence  of  his  intention  that  the 
fond  after  the  death  of  Mrs.  Newcomb 
-ahonld  become  the  property  of  her  children, 
«nd  sufficient  to  raise  a  bequest  by  Implica- 
tion. It  Is  plain  that,  if  Mrs.  Newcomb  died 
lesTlns  children,  the  fnnd  should  not  become 
s  part  of  the  residuary  estate,  because  the 
testator  In  the  concluding  words  of  the  clause 
In  question  expressly  provides  that  it  shall 
only  become,  a  part  of  the  residuary  estate 
in  the  event  of  the  death  of  the  widow  with- 
-out  child  or  children.  This  provision  oitlre- 
ly  eliminates  the  contention  of  appellants 
that  any  part  of  the  fund  went  into  the 
residuary  estata  It  would  require  a  most 
unreasonable  interpretation,  and  one  that 
would  do  violence  to  the  plain  language  of 
the  instrument,  to  say  that,  although  Mrs. 
Newcomb  died  leaving  children  surviving 
her,  the  trust  fund  should  become  a  part 
«f  the  residuary  estata  It  would  be  declar- 
ing exactly  the  opposite  of  what  the  testa- 
tor said  and  meant,  and  be  giving  to  his  lan- 
guage a  construction  that  It  is  not  suscep- 
tible of.  Only  in  one  contingency  could  this 
trust  fund  l>ecome  a  part  of  the  residuary 
estate.  That  contingency  was  the  death  of 
Mrs.  Newcomb  without  leaving  a  child  or 
children,  and  this  contingency  did  not  hap- 
pen. As  the  fund  did  not  go  into  the  resid- 
uary estate,  it  only  remains  to  determine 
whether  the  testator  left  It  undisposed  of, 
and  died  as  to  it  Intestate.  The  presump- 
tion is  against  this  construction.  That  eon- 
«truction  of  a  will  will  be  favored  which 
•disposes  of  the  entire  estate  and  prevents 
the  testator  from  dying  Intestate  as  to  any 
part  of  it,  when  It  Is  apparent  from  the 
whole  instrument  that  it  was  the  Intention 
to  dispose  of  the  entire  estate.  In  the  ab- 
-sence  of  a  contrary  Intention,  we  feel  war- 
ranted In  holding  that,  under  the  general 
and  well-established  rules  upholding  devises 
by  Implication,  upon  the  death  of  Mrs.  New- 
comb the  fee  in  the  fund  vested  in  H.  Dalton 
Newcomb,  her  only  surviving  child.  A  con- 
trary purpose  cannot  be  gathered  from  the 
will.  Recognizing  the  fact  that  the  weight 
■of  authority  Is  to  the  effect  that  an  estate 
by  Implication  will  not  be  presumed  or  cre- 
ated by  strained  construction,  but  must  grow 
out  of  the  fair  Intendment  of  the  instrument 
under  consideration,  looking  at  all  of  its 
parts,  we  cannot  escape  the  conclusion  that 
the  testator,  although  he  did  not  In  terms 
give  to  the  <^ldren  of  Mrs.  Newcomb  the 
fee  in  the  trust  fund,  intended  that  they 
should  come  into  it  at  her  death.  And  we  find 
strong  support  for  this  construction  in  Gill's 
Heirs  V.  Logan's  Heirs,  11  B.  Mon.  231.  In 
that  case  the  testator  gave  to  Robert  S.  San- 
-ders  in  special  trust  for  the  daughter  of  tes- 
tator, Elizabeth  Logan,  and  her  child,  a  farm 
and  several  negroes,  and  In  another  clause 
of  his  will  directed  that  with  certain  excep- 
tions the  balance  of  his  estate  be  divided  be- 
tween bis  children.    It  was  contended  that 
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the  devise  of  Sanders  as  trustee  was  not 
in  fee  simple,  but  terminated  upon  the  death 
of  all  the  beneficiaries.  In  considering  this 
point  the  court  said:  "The  legal  title  being 
placed  In  Sanders  as  trustee  for  Mrs.  Lo- 
gan and  her  children,  without  any  specifi- 
cation of  the  duties  of  the  trustee,  or  of  the 
rights  of  the  beneficiaries,  except  such  as  Is 
contained  in  the  word  'special,'  we  regard 
him  merely  as  holding  the  title  for  the  use 
of  the  beneficiaries,  and  can  give  no  further 
effect  to  the  word  'special'  than  as  Indicating 
that  the  legal  title  was  not  Intended  to  vest 
In  the  beneficiaries,  or,  at  most,  that  as  to 
the  interest  of  Mrs.  Logan  It  was  to  be  held 
for  her  sole  and  separate  use,  which  latter 
construction  would  not  affect  any  question 
now  to  be  determined.  But,  upon  the  prem- 
ises above  assumed,  the  equitable  estate,  be- 
ing In  the  beneficiaries  by  the  will,  Is  subject 
to  the  same  rules  as  to  its  limitation  and 
devolution  as  If  it  were  a  legal  estate.  And, 
although  by  the  common  law  a  devise  to 
a  trustee  without  words  of  inheritance  In 
trust  tot  certahi  beneficiaries  without  such 
words  would  prima  facie  pass  but  a  life  es- 
tate In  both  the  legal  and  equitable  estates, 
yet,  as  such  words  are  dispensed  with  by 
our  statute,  and  as  there  is  nothing  on  the 
face  of  this  will  to  show  that  a  life  estate 
only  was  Intended  to  be  limited,  it  follows 
that  a  fee  simple  passed  both  in  the  legal 
and  equitable  estate.  And  as  there  Is  no  con- 
dition expressed,  and,  as  we  think,  none  im- 
plied, on  which  the  devise  is  to  be  defeated 
or  the  estate  to  return  to  the  testator's  heirs 
or  devisees,  or  In  any  manner  to  come  with- 
in the  control  of  his  will,  we  think  it  clear 
that  so  far  as  it  vested  la  the  trustee  upon 
the  testator's  death  it  became  subject  to  the 
rules  and  power  of  the  law  as  to  the  estate 
of  the  beneficiaries." 

In  Booker  v.  Carine,  14  Bush,  164,  the 
testator  Winston  gave  to  his  sister  Mary 
Booker  a  tract  of  land  for  life,  providing 
that  at  her  death  the  tl^Ie  should  vest  in 
Y.  O.  Booker  for  the  support  and  l>enefit  of 
the  daughters  of  Mary  Booker,  and  in  case 
Y.  O.  Booker  died  before  Mary  then  the  title 
to  the  land  to  vest  in  the  daughters  before 
named,  the  testator  died  leaving  surviving 
him  his  sister  Mary  Booker,  who  died  leav- 
ing her  son  Y.  O.  Booker  and  her  daughters 
in  possession  of  the  land.  It  was  contended 
that  as  no  words  were  used  in  the  will  in- 
dicating tliat  the  fee  In  the  land  was  de- 
vised for  the  benefit  of  the  daughters  of  Mary 
Booker  that  they  only  took  a  life  estate ;  but 
the  court  said:  "We  are  of  opinion  that  by 
the  will  of  Winston  the  land  In  dispute  was 
devised  to  Mary  Booker  for  life,  and  at 
her  death  the  legal  title  was  vested  In  Y.  O. 
Booker  in  trust  for  the  use  and  benefit  of 
the  daughter.  •  *  •  In  Gill's  Heirs  v. 
Logan's  Heirs,  11  B.  Mon.  233,  this  court 
used  the  following  language:  'When  the 
title  to  land  is  conveyed  to  a  trustee  with- 
out any  specification  of  the  duties  of  the 
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trust  or  the  rights  of  the  beneficiaries,  he 
holds  a  fee  under  our  statute  for  the  use  of 
the  beneficiaries,  and  it  is  subject  to  the  same 
mies  as  to  its  limitations  and  devolution  as  a 
legal  estate,  and,  though  all  the  beneficiaries 
die,  the  estate  does  not  revext,  but  passes 
by  descent"* 

In  Webster's  Trustee  t.  Webster,  93  Ky. 
G32,  21  S.  W.  832,  the  testator  appointed  a 
trustee  to  receive  the  estate  devised  to  bis 
daughter,  the  trustee  to  keep  the  same  at 
interest,  and  appropriate  It  to  the  support 
of  his  daughter.  It  was  contended  that  the 
daughter  took  only  a  life  estate,  but  the  court 
said:  "The  only  limitation  upon  the  absolute 
estate  was  the  dying  without  living  children ; 
and  it  is  believed  that  the  testator  meant 
that  limitation  to  be  the  only  one  upon 
the  absolute  estate,  and  to  confine  Its  opera- 
tion to  the  time  of  the  distribution  of  the 
estate.  The  limitation  clearly  means  that, 
should  Euphemla  (daughter)  have  living  chil- 
dren before  distribution,  she  would  take  ab- 
solute estate,  subject  to  be  defeated  If  she 
and  the  children  died  before  distribution. 
And,  taking  this  clause  in  connection  with  the 
preceding  ones  quoted,  there  can  be  no  man- 
ner of  doubt  that  the  estate  devised  was  an 
absolute  estate,  subject  to  the  one  limitation 
indicated.  The  appointment  of  a  trustee  to 
take  charge  of  the  estate  and  to  limit  its  ex- 
penditure upon  Euphemia  was  evidently  in 
view  of  the  fact  .that  the  testator  did  not 
regard  her  as  competent  to  take  care  of  it, 
and  the  appointment  Is  not  incompatible  with 
an  absolute  estate  to  the  devisee." 

In  Masterson  v.  Townshend,  128  N.  X.  468, 
25  N.  B.  928,  10  L.  R.  A.  817,  the  court,  in 
construing  a  will  in  which  It  was  claimed 
that  there  was  no  testamentary  disposition 
of  the  estate  created  by  the  will  after  the 
remarriage  of  the  widow,  upon  which  con- 
tingency Peter  Masterson  contended  that  the 
estate  vested  in  him,  said:  ''This  Is  a  plain 
case  of  a  devise  by  implication,  whereby  up- 
on the  death  of  the  testator  his  brother  Peter 
became  vested  with  the  title  to  the  real  es- 
tate, subject  only  to  the  trust  provision  made 
for  the  testator's  widow.  However  incom- 
plete the  language  to  express  the  purpose  of 
the  testator,  an  intention  and  an  understand- 
ing on  his  part  are  evident  that  his  brother 
Peter  should  take  as  devisee  the  property 
which  was  the  subject  of  disposition  in  that 
clause.  What  the  testator  has  imperfectly 
done  by  way  of  expression  is  effectuated  by 
the  application  of  well-known  legal  rulea 
•  *  •  Courts  have  from  an  early  day  re- 
peatedly upheld  devises  by  implication  where 
no  gift  of  the  premises  seems  to  have  been 
made  in  the  Will  in  formal  language." 

In  Boston  Safety  Deposit  &  Trust  Ca  v. 
Coffin,  152  Mass.  95,  25  N.  B.  30,  8  L.  R.  A. 
740,  the  court  said  In  construing  a  will  some- 
what similar  to  the  one  before  us  that: 
"When  an  intention  to  dispose  of  the  whole 
of   an   estate   appears,   a   partial   taitestacy 


should  not  be  -recognized,  unless  the  deficien- 
cies In  the  expressions  of  the  will  are  sacl> 
as  to  compel  it  *  *  *  When  the  read- 
ing of  a  whole  will  produces  a  conviction  that 
the  testator  must  necessarily  have  intendeds 
an  interest  to  be  given  which  is  not  bequeath- 
ed by  express  or  formal  words,  the  court  wilt 
supply  the  defect  by  implication,  and  so  moldr 
the  language  of  the  testator  as  to  carry  into- 
effect  as  far  as  possible  the  intention  whicb 
it  is  of  opinion  that  he  has  on  the  whole  suf- 
ficiently declared." 

Numerous  other  cases  along  this  line  liold- 
Ing  the  same  general  doctrine  might  be  pro- 
ducea,  but  we  do  not  deem  it  necessary  t» 
dte  them. 

In  the  lower  court  the  point  was  made  by- 
appellant  that  the  testator  intended  to  sub- 
stitute for  the  trust  fund  mentioned  in  the 
fourteenth  clause  of  his  will  the  $100,000  be- 
quests named  in  the  first  clause  of  the  codicil, 
and  this  contention  was  made  the  subject  of 
a  large  part  of  the  able  and  learned  opinion- 
of  the  chancellor.  It  is  not  however,  pressed 
on  this  appeal,  and  for  this  reason  we  have- 
not  felt  it  necessary  to  do  more  than  men- 
tion it 

The  conclusion  we  have  reached  Is  amply- 
fortified  by  authority,  and  in  our  opinion  ef- 
fectuates the  intention  of  the  testator. 
Wherefore  the  judgment  of  the  lower  court  i» 
affirmed. 


BORBINO  et  aL  T.   WILSON   et  al. 

(Court  of  Appeals  of  Kentu<^y.    March  25, 
1908.) 

1.  Judges— DisquAi.ii'ioATioN  to  Act— Asso- 
ciATioR  wrrH  Attobnet  fob  Onk  of  thk 
Pasties  in  Anothbb  Case. 

The  facts  that  a  special  Judge  is  counser 
for  a  railroad,  and  that  another  attorney,  who- 
is  his  superior  in  authority  in  the  same  em- 
ployment, was  attorney  for  one  of  the  parties  In- 
a  former  action,  and  therein  showed  his  per- 
sonal hostility  toward  defendants'  interests,  are- 
not  sufficient  to  disqualify  the  judge. 

2.  SaIIB— IRTEBXST  IN  POSSIBUC  FimTKK  LlT- 
lOATION. 

The  facts  that  a  special  judge  was  counsel 
for  a  railroad  which  might  be  involved  in  litiga- 
tion in  respect  to  land  in  controversy  in  the- 
instant  case,  and  in  case  of  such  litigaticm  the- 
judge  might  not  impartially  decide  the  matters- 
mvolved  in  the  instant  case,  are  not  sufficient 
to  disqualify  the  judge. 

3.  Sake— Social  Favobitism. 

It  is  only  judicial  favwitism  that  disquali- 
fies a  judge,  and  mere  personal  or  social  favorit- 
ism shown  a  party  or  ai*  attorneys  is  not  suffi- 
cient 

4.  Saicx. 

The  fact  that  in  a  former  hearing  of  an  ap- 
plication for  the  appointment  of  a  receiver  of 
the  property  in  controversy  in  the  Instant  case, 
where  evidence  was  heard  upon  the  questioi> 
whether  a  partnership  existed,  the  jud^  after- 
deciding  that  a  partnership  did  exist,  ezprosed 
bis  satisfaction  with  the  proof  on  that  issue- 
and  complimented  the  attorneys  on  the  other 
side  for  their  presentation  of  their  case,  did  not 
prejudice  the  issue  of  the  existence  of  the  part- 
nership, which  was  the  main  issue  in  the  in- 
stant case  to  settle  partnership  accounts,  so  s» 
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to  disqualif;  him  from  further  service  as  Judse 
in  the  case. 

(Bd.  Note.— For  cases  In  point,  see  Cent.  Dix. 
vol.  29,  Judges,  t  187.] 

5.  SAMB— INTKHTION  TO  APPOIKT  PREJUDICED 
CkMOflSnOKKB. 

The  fact  tliat  a  judge  intended  to  appoint 
as  commissioner  to  hear  proof  and  settle  part- 
nership accounts  a  person  prejudiced  against 
one  of  the  parties  and  in  favor  of  another,  wbiie 
good  cause  for  objection  to  the  commissioner's 
appointment,  is  no  ground  for  disqualification  of 
the  judge. 

6.  Same— SxTTFicrENCY  of  Affidavit. 

An  affidavit  that  a  judge  is  disqualified  to 
act  must  set  forth  the  facts  upon  which  the 
general  allegation  is  made,  and  mere  inferences, 
suspicions,  and  conjectures  are  not  sufficient. 

SEA.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  29,  Judges,  I  227.] 

7.  Appeai,  —  Retievt  —  Scope  —  Bttunos 
Against  Pabtt  Not  Appeaurs. 

On  appeal  by  the  unsuccessful  parties, 
where  no  cross-appeal  was  taken  by  the  two  suc- 
cessful parties,  in  a  controversy  over  their  trans- 
action with  a  deceased  person,  the  ruling  of  the 
court  that  neither  one  of  them  conld  testify 
for  the  other  as  to  what  was  said  or  done  by 
or  with  decedent  need  not  be  reviewed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  {  3573.] 

8.  Pabtnebship  —  Shabino     Profits  — Bti- 

DENCE. 

Willie  profit  sharing  is  not  a  conclusive  test 
of  partnerenip,  It  is  Important  as  evidence  tend- 
ing to  prove  the  relation,  as  an  agreement  to 
share  profits  is  an  essential  element  of  every 
partnership,  and  its  absence  is  conclusive  that  a 
partnership  does  not  exist 

[E!d.  Note.— For  eases  in  point  see  Cent.  Dig. 
vol.  38,  Partnership,  (  15.] 

9.  Same— Mutual  Aoenct. 

Mutual  agency  is  not  a  test  of  i^artnership, 
since  agency  results  from  partnership,  and  not 
partnership  from  agency;  and  though  the  ab- 
sence of  mutual  agency  is  a  circumstance  to  be 
considered,  it  is  not  conclusive  proof  that  a 
partnership  does  not  exist 

10.  Same— Intewtiom  of  Parties. 

The  intention  of  the  parties  ia  the  control- 
ling element  in  deciding  whether  a  partnership 
exists,  and  if  they  by  their  acts,  conduct,  and 
writings  show  that  they  intended  a  partnership, 
and  did  in  fact  agree  to  share  the  profits  of  the 
business  as  joint  owners,  they  are  partners. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  38,  Partnership,  |  3.] 

11.  Same  —  Existence  of  Relation  —  Evi- 
dence. 

Evidence  examined,  and  held  to  show  that 
a  partnership  existed  among  certidn  persons. 

[Ed.  Note. — For  cases  in  point  ••*  Gent  Dig. 
vol.  38,  Partnership,  }{  76-79.] 

12.  WrrnBSBBS— CoMPEFENOT— Tbansaotions 
with  Person  Since  Deceased. 

A  defendant  in  a  proceeding  to  settle  part- 
nership accounts,  who  had  received  machinery 
from  one  of  the  partners,  since  deceased,  may 
testify  for  the  adverse  party  that  he  purchased 
the  machinery  from  decedent  at  a  certain  price, 
where  the  only  question  involved  was  whether 
he  paid  a  certain  snm  to  decedent  for  the  ma- 
chinery, and  the  recovery  of  the  machinery  was 
not  an  issue ;  Civ.  Code  Prac.  I  606,  subd.  2, 
providing  that  no  person  shall  testify  for  him- 
self oonceming  any  transaction  with  one  who  is 
dead,  etc,  and  subidivision  7,  providing  that  the 
assignment  of  a  claim  by  a  person  who  is  in- 
competent to  testify  for  himself  shall  not  make 
Um  competent  to  testify  for  another,  not  being 
applicable. 

(E!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50.  Witnesses,  U  663-C82.] 


13.  Pabtnebship— Settlement— Evidence. 

In  a  proceeding  to  settle  partnership  ac- 
counts evidence  examined,  and  held  to  warrant 
a  charge  against  the  estate  of  a  deceased  part- 
ner for  500  acres  of  partnership  land  sold  by 
him  at  $40  per  acre. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  88,  Partnership,  (  781.J 

14.  Same  —  Application  of  Payments  for 
Land- Partly  Belonoino  to  Fibm. 

Where  a  partner  sold  land  owned  partly 
by  the  firm  and  partly  by  himself,  and  received 
In  stock  and  cash  an  amount  in  excess  of  the 
price  of  the  firm  land,  but  less  than  the  price  of 
the  entire  tract,  good  faith  requires  that  the 
payments  should  be  applied  on  the  debt  due  np- 
on  the  partnership  lands  before  applying  any 
of  it  to  that  owned  by  the  partner  mdivianally. 

15.  Same— Sale  of  Fibm  Land  bt  Partner 
fob  Stock— Payment  of  Purchase  Price 
to  Fibm. 

Where  a  partner  sells  firm  land  as  his  own, 
takes  stodc  in  part  payment  snd  converts  it 
to  his  own  use,  upon  settlement  of  the  partner- 
ship accounts  12  years  thereafter,  the  firm  will 
not  be  required  to  take  any  part  of  the  stock 
as  payment  for  the  firm  land. 

16.  Same— Accounts  Between  Pabtneb  and 
Firm— Mutual  Accounts. 

A  partner  agreed  to  advance  to  his  firm 
money  needed  for  the  purchase  of  land,  expenses 
of  business,  etc.,  and  he  was  to  receive  interest  on 
advancements  made.  He  also  recdved  and  re- 
tained sunu  of  firm  money,  the  proceeds  of  sales 
of  the  land  negotiated  by  him.  Held,  that  the 
accounts  between  him  and  the  firm,  showing 
the  amounts  advanced  by  him  and  the  amounts 
received  by  him  from  the  sales  of  firm  property 
negotiated  by  him  as  trustee,  constituted,  not  a 
case  of  partial  payments,  but  one  of  mutual  ac- 
counts of  equal  rank,  and  the  same  rate  of  in- 
terest should  be  allowed  upon  the  proceeds  of 
sales  of  firm  property  while  in  his  hands  as 
upon  advancements  made  to  the  firm. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  88,  Partnership,  8S  121,  122.] 

17.  Triai/— Submission  "fob  Hxabino  and 
Trial  in  Chief"— Power  of  Court. 

In  a  proceeding  for  the  settlement  of  part- 
nership aooonnts,  where  the  case  was  submitted  ' 
on  exceptions  to  certain  depositions  and  "for 
hearing  and  trial  in  chief,"  the  court  withont 
any  agreement  between  counsel,  could  take  up 
and  pass  upon  the  controversy  relating  to  cer- 
tain Items,  without  referring  them  to  a  commis- 
sioner to  hear  proof  and  report  thereon. 

18.  New  Trial  —  Additional  Evidence  — 
Sufficiency  of  Affidavit. 

Affidavits  for  a  new  trial  on  the  ground 
of  certain  facts,  some  of  which  were  recited  in 
a  deed,  which  do  not  show  any  reason  why  the 
evidence  could  not  be  secured  in  time  for  the 
final  hearing,  nor  why  a  copy  of  the  deed,  which 
was  on  record,  was  not  secured  for  the  hearing, 
are  insufficient. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  (  310]. 

Appeal  from  Circuit  Court,  Bell  County. 

"To  be  offlclally  reported." 

Action  by  John  H.  Wilson  against  James 
M.  Borelng  and  others  for  a  settlement  of 
partnership  accounts,  in  which  prayer  M.  J. 
Moss  joined  by  answer,  counterclaim,  and 
cross-petition.  From  a  judgment  that  a  part- 
nership existed,  and  prescribing  a  settlement, 
defendants,  except  Moss,  appeal.    AfiBrmed. 

D.  B.  Logan  and  Green  &  Van  Winkle,  for 
appellants.  Wm.  Ayres,  for  appellee  Wilson. 
J.  R.  Sampson,  for  appellee  Moss. 
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CLAY,  C.  In  tbe  spring  of  the  year  1886 
appellee  John  H.  Wilson  was  engaged  in 
the  practice  of  law  In  Barbourville,  Knox 
county,  Ky.  His  services  were  secured  by 
tbe  Louisville  &  Nashville  Railroad  Company 
after  that  corporation  had  decided  that  it 
would  construct  a  branch  railroad  from  Cor- 
bin,  on  the  main  line  of  its  Knoxvljle  divi- 
sion, np  the  Cumberland  river,  into  the  coal 
fields  of  Bell  and  Harlan  counties,  or  through 
Cumberland  Oap  Into  the  coat  fields  of  Wise 
and  Lee  counties,  Va.  After  appellee  Wilson 
had  learned  that  the  road  would  be  con- 
structed,  he  could  readily  see  that  the  coal- 
bearing  properties  along  the  line  of  the  pro- 
posed road  would  of  necessity  rapidly  ad- 
vance in  price,  and  that  the  purcliase  of  the 
lands  at  the  low  prices  then  prevailing,  and 
before  It  I)ecame  known  that  tbe  road  would 
be  constructed,  would  prove  a  very  profitable 
investment  Appellee  had  formed  the  ac- 
quaintance of  his  coappellee,  M.  J.  Moss, 
some  time  prior  to  1886,  who  was  engaged  in 
the  practice  of  law  in  Bell  county,  and  was 
well  acquainted  with  the  inhabitants  of  that 
county,  and  especially  the  landowners  along 
the  line  of  the  proposed  railroad.  According- 
ly tbey  agreed  to  go  into  an  arrangement  by 
wMch  they  would  purchase  lands  and  hold 
them  until  tbe  prices  advanced.  Realizing 
that  it  would  take  a  large  sum  of  money  to 
carry  through  the  enterprise,  they  then  pro- 
posed to  Vincent  Borelng,  a  wealthy  and  in- 
fluential man  in  that  section  of  the  state,  to 
Join  the  enterprise.  It  was  agreed  between 
the  parties  to  the  arrangement  that  whatever 
cash  was  advanced  or  furnished  by  either  was 
to  be  returned  to  him,  with  interest,  and  tbe 
profits  were  then  to  be  divided  equally 
among  them.  In  pursuance  ot  this  arrange- 
ment about  5,000  acres  of  land  were  purchas- 
ed. Frequently  Moss  or  Wilson  would  pro- 
pose that  they  get  together  and  draw  up  a 
contract  accurately  defining  the  rights  of 
each  party  to  the  lands  in  question.  Some- 
times Borelng  would  make  the  same  proposi- 
tion. No  such  contract,  however,  was  ever 
signed.  The  matter  was  permitted  to  drag 
along  from  year  to  year,  and  finally,  in  the 
year  1903,  Vincent  Borelng  died. 

Thereafter  appellee  Wilson  filed  his  peti- 
tion in  the  Bell  circuit  court,  alleging  tbe  ex- 
istence of  a  partnership  between  him,  Moss, 
and  Borelng.  To  this  petition  appellee  Moss 
and  the  heirs,  devisees,  and  personal  repre- 
sentatives of  Vincent  Borelng  were  made  de- 
fendants. The  petition,  after  setting  forth 
the  death  of  Borelng,  the  dissolution  of  the 
partnership  by  reason  thereof,  and  tbe  quali- 
fication of  his  administrators  under  the  will, 
alleges  that  It  was  agreed  at  the  inception  of 
the  partnership  enterprise  that  Vincent  Bore- 
lng should  furnish  tbe  money  necessary  to 
acquire  the  lands,  and  that  he  (Wilson)  and 
Moss  should  contribute  in  aid  of  the  enter- 
prise their  services  and  assistance,  and,  when 
tbe  land  was  sold,  Borelng  should  receive  the 
various  sums  of  money  which  he  had  advanc- 


ed from  time  to  time  In  making  tbe  neces- 
sary purchases,  as  well  as  all  reasonable  and 
necessary  expenditures  in  connectimi  there- 
with, together  with  7  per  cent  Interest  on 
said  sums  of  money  from  the  time  of  their 
payment  by  Borelng.  The  petition  further 
states  that  it  was  also  agreed  that  he  (Wil- 
son) and  Moss  should,  out  of  the  proceeds, 
receive  from  time  to  time  such  money,  with 
a  like  rate  of  interest  thereon,  as  either  of 
them  might  liave  contributed  or  paid  out  to- 
wards the  purchase  of  said  lands,  in  survey- 
ing expenses  or  other  expenses  incurred  in 
the  acquisition  of  title  thereto;  that  Borelng 
had  paid  on  said  lands  $30,000  or  $35,000, 
that  he  (Wilson)  had  paid  $2,000  to  $2,700. 
and  that  Moss  bad  paid  $7,000  or  $8,000;  but 
that  the  exact  amount  that  each  had  paid 
was  unknown  to  appellee.  Appellee  then 
asked  a  settlement  of  the  partnership  ac- 
counts and  a  reference  to  tbe  master  commis- 
sioner for  that  purpose. 

To  appellee  Wilson's  petition,  appellee 
Moss,  on  December  7,  1903,  filed  bis  answer, 
counterclaim,  and  cross-petition,  making  ap- 
pellants cross-defendants,  and  Joined  in  the 
prayer  of  appellee  Wilson  for  a  settlement  of 
the  partnership  accounts.  Appellee  Moss  al- 
so set  forth  In  his  answer  and  cross-petition 
the  unsettled  and  uncertain  state  of  tbe  part- 
nership accounts,  as  well  as  the  fact  that 
Borelng  had  furnished  In  the  purchase  of 
the  lands  $30,000  or  $35,000,  but  that  tbe  ex- 
act amount  was  unknown  to  appellee.  He 
also  alleged  that  he  had  paid  in  about  $7,500, 
but  that  Wilson  had  paid  in  only  about  $1,- 
475.  Both  the  petition  of  appellee  Wilson 
and  the  answer  and  cross-petition  of  appel- 
lee Moss  alleged  that  Borelng  bad  received 
large  sums  of  money  in  the  way  of  rents  and 
proceeds  from  the  sale  of  lands  and  timber 
involved  in  the  controversy,  the  exact  amount 
of  which  tbey  did  not  know.  Among  other 
items  they  alleged  that  Borelng  bad  received 
$20,000  for  500  acres  of  land  which  was  sold 
by  bim  out  of  the  partnership  preqwrty  to 
the  Bell  County  Coke  &  Improvement  Com- 
pany, and  that  he  had  also  received  $3,000 
for  certain  machinery  on  the  Tuckeboe  lease 
which  be  had  sold  to  A.  H.  Melcon. 

On  January  13,  1904,  the  appellants  herein 
filed  their  answer  to  tbe  original  petition  of 
appellee  Wilson,  and  also  their  reply  to  the 
answer,  counterclaim,  and  cross-petition  of 
appellee  Moss,  denying  and  putting  in  issue 
every  material  allegation  of  those  pleadings. 
Thereafter  certain  amended  pleadings  were 
filed,  and,  among  them,  one  by  appellee  Wil- 
son asking  for  the  appointment  of  a  receiver 
to  take  charge  of  the  property  during  tbe 
litigation.  Responsive  pleadings  were  then 
filed  and  ttie  Issues  Joined  on  all  the  material 
allegations  of  the  several  amendments.  The 
court  appointed  a  receiver,  who  qualified  and 
is  now  in  charge  of  the  property.  The  par- 
ties then  proceeded  with  the  taking  of  testi- 
mony, and  tbe  special  Judge,  Hon.  John  Mc- 
Chord,  called  a  special  term  of  tbe  court  In 
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tbe  month  of  3nlj  of  that  year,  at  whlcb 
to  hear  the  case. 

Oh  July  28, 1904,  one  of  the  administrators, 
John  R.  Boreing,  presented  and  filed  his  af- 
fidavit with  the  clerk  of  the  Bell  circuit 
court,  In  which  he  claimed  that  appellants 
could  not  get  a  fair  trial  of  their  cause  be- 
fore said  qpedal  judge.  The  latter  decided 
that  the  affidavit  was  insufficient  and  de- 
clined to  vacate  the  I>ench.  After  this  affi- 
davit was  filed,  the  case  was  continued  to 
the  October  term  for  further  preparation, 
and  was  then  submitted  and  tried.  The 
court  held  that  a  partnership  existed,  be- 
tween Wilson,  Moss,  and  Boreing;  that  in 
the  settlement  Vincent  Boreing's  estate  should 
be  charged  with  the  sum  of  $3,000  for  the 
machinery  sold  to  A.  H.  Melcon,  with  8  per 
cent.  Interest  on  said  sum  from  the  time 
the  money  was  paid;  that  said  Boreing's  es- 
tate should  be  charged  with  the  further  sum 
of  $20,000  for  the  land  sold  by  Boreing  to 
tbe  Bell  County  Coke  &  Improvement  Com- 
pany, with  8  per  cent,  interest  thereon  from 
the  time  of  the  receipt  of  said  sum  by  Vin- 
cent Boreing.  On  October  29,  1904,  the  court 
entered  a  Judgment  in  accordance  with  his 
conclusion  set  out  above.  After  tbe  entry  of 
this  Judgment,  appellants  filed  their  writ- 
ten motion  asking  tbe  court  to  set  aside  cer- 
tain parts  thereof,  and  in  support  of  the  mo- 
tion filed  certain  affidavits,  together  with 
the  deed  of  conveyance  executed  by  Vincent 
Boreing  on  the  23d  day  of  May,  1890,  to  the 
Bell  County  Coke  A  Improvement  Company. 
Upon  tbe  hearing  of  appellants'  motion  the 
court  refused  to  set  aside  any  portion  of  the 
Judgment  entered.  Of  the  Judgment  and  of 
the  refusal  of  the  trial  court  to  set  certain 
portions  thereof  aside,  appellants  now  com- 
plain. 

This  appeal  involves  the  determination  of 
the  following  questions:  (1)  Did  the  special 
Judge  err  in  refusing  to  vacate  the  bench? 
(2)  Did  the  transaction  between  appellees 
and  Vincent  Boreing  constitute  a  partner- 
ship? (8)  Was  A.  H.  Melcon,  who  purchased 
the  machinery  on  the  Tuckehoe  lease,  com- 
petent to  testify  for  appellees,  and  did  the 
court  err  In  charging  the  estate  of  Vincent 
Boreing  with  the  sum  of  |3,000  paid  by  said 
Melcon  for  said  machinery?  (4)  Did  the 
court  err  iu  charging  the  estate  of  Vincent 
Boreing  for  the  600  acres  of  partnership  land 
sold  by  Boreing  to  the  Bell  County  Coke  & 
Improvement  Company,  and  fixing  the  sum 
to  be  charged  at  |20,000?  (5)  Did  the  court 
err  In  charging  the  estate  of  Vincent  Boreing 
Interest  at  the  rate  of  8  per  cent  on  said 
sums  of  13,000  and  |20,000  from  the  thne 
said  sums  were  received  by  tiim?  (6)  Did 
tbe  lower  court  properly  overrule  the  motion 
of  appellants  to  set  aside  those  portions  of 
the  Judgment  respecting  said  items  of  $3,- 
OOO  and  $20,000,  and  to  refer  same  to  the 
commissioner  for  further  proof? 

First  On  July  28,  1904,  appellant  John  R. 
Boreing,  for  himself  and  his  coappellants, 


filed  the  following  affidavit.  In  which  he  set 
forth  legal  grounds  why  the  special  Judge 
should  vacate  the  bench: 

*rrhe  affiant,  John  R.  Boreing,  says  that 
he  Is  one  of  the  defendants  in  the  above- 
styled  cause,  and  Is  the  only  one  taking  aii 
active  interest  In  the  defense  herein;  that 
his  codefendants,  Julia  T.  Williams,  Sallle 
Boreing,  Belle  Xoung,  James  M.  Boreing,  May 
Melcon,  and  this  affiant  are  the  only  devisees 
of  Vincent  Boreing,  deceased.  The  other 
defendants,  to  wit,  A.  H.  Melcon,  J.  M.  Wil- 
liams, and  Joseph  Young  are  nominally  de- 
fendants only,  the  husbands  of  affiant's  mar- 
ried sisters.  This  affiant  says  he  does  not  be- 
lieve Hon.  John  McChord,  the  special  Judge 
appointed  and  commissioned  herein  to  try 
this  cause,  by  Hon.  J.  C.  W.  Beckham,  Gov- 
ernor of  the  commonwealth  of  Kentucky, 
can  or  will  give  these  defendants  a  fair  and 
Impartial  trial  of  the  issues  herein,  or  that 
he  can  or  will  impartially  try  and  decide  Ihe 
issues  herein  between  the  plaintiff,  J.  H. 
Wilson,  and  the  cross-plaintiff,  M.  J.  Moss, 
on  one  side,  and  these  defendants,  tbe  broth- 
er and  sisters  of  this  affiant  and  himself,  on 
the  other.  This  affiant's  belief  is  based  up- 
on the  following  grounds:  He  says  that 
dnce  the  last  term  of  this  court  he  has 
learned,  and  he  avers  It  to  be  true,  that  tbe 
said  special  Judge,  John  McChord,  Is  -an  at- 
torney and  representative  of  the  Louisville 
&  Nashville  Railroad  Company,  a  corpora- 
tion owning  and  operating  a  line  of  railroad 
through  Bell  county,  Ky.,  and  through  sev- 
eral other  counties  in  the  state  of  Kentucky, 
with  its  chief  office  at  Louisville,  Ky.,  which 
line  of  railroad  extends  through  Marion 
county,  Ky.,  In  which  said  special  Judge  re- 
sides; that  one  J.  W.  Alcorn  is  likewise  an 
attorn^  and  representative  for  said  Louis- 
ville &  Nashville  Railroad  Company,  and  as 
such  superintends,  conducts,  and  has  charge 
of  the  litigation  in  which  said  railroad  com- 
pany is  involved  from  Louisville,  Ky.,  to 
Cumberland  Gap,  and  has  the  right  to  direct 
and  does  direct  and  superintend  and  advise 
other  attorneys  engaged  in  the  service  of 
said  Louisville  &  Nashville  Railroad  Com- 
pany, from  Louisville  to  Cumberland  Gap, 
Including  said  special  Judge,  John  McChord; 
that  the  cross-plaintiff,  M.  J.  Moss,  is  the 
regular  circuit  Judge  of  the  Twenty-Sixth  Ju- 
dicial district  of  which  district  Bell  county 
is  a  part,  and  that  the  said  J.  W.  Alcorn 
practices  law  in  the  said  Twenty-Sixth  Ju- 
dicial district  and  In  the  Bell  circuit  court, 
giving  his  attention  almost  exclusively  to  tbe 
litigation  of  said  Louisville  &  Nashville  Rail- 
road Company;  that  he,  the  said  J.  W.  Al- 
corn, likewise  practices  in  the  Laurel  cir- 
cuit court  where  this  affl&nt  and  his  broth- 
er and  sisters  live;  that  the  affiant,  as 
president  of  the  Bell  Coke  &  Improvement 
Company,  which  is  the  owner  of  a  part  of 
the  property  claimed  in  the  pending  con- 
troversy to  have  been  once  owned  by  the 
alleged  partnership  alleged  to  have  existed 
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by  and  between  the  decedent,  Vincent  Bore- 
Ing,  the  plaintiff,  John  Henry  Wilson,  and 
croBS-plalntlff,  M.  J.  Moss,  has  caused  an 
action  to  be  Instituted  In  the  Laurel  circuit 
court  to  recover  of  the  said  M.  J.  Moss 
$300  alleged  to  be  due  said  company  on  the 
subscription  of  said  Moss  to  Its  capital 
stock;  that  the  said  J.  W.  Alcorn  is  one  of 
the  attorneys  of  said  Moss  in  said  action, 
and  that,  although  he  does  not  sign  the 
pleadings  as  attorney,  he  In  everything  else 
represents  said  Moss  as  attorney  In  said 
cause,  withholding  his  name  from  the  plead- 
ings. He  aided  In  the  preparation  of  the  an- 
swer of  said  Moss  in  said  cause  while  In 
Bell  county,  and  prepared  an  affidavit  of 
said  Moss  for  delay  in  said  cause,  and  pre- 
sented and  filed  it  in  the  Laurel  circuit 
court,  making  at  the  time  a  speech  to  the 
court  which  plainly  showed  his  personal 
animosity  toward  the  affiant,  and  that  the 
said  J.  W.  Alcorn  has  on  several  other  occa- 
sions manifested  his  inclination  to  be  strong- 
ly adverse  to  the  welfare  of  the  estate  of 
Vincent  Boreing,  and  that  he  has  without 
fee  or  compensation  on  several  occasions  op- 
posed the  successful  winding  up  of  said  estate, 
and  has  on  each  and  every  occasion  shown 
his  bitter  personal  dislike  and  antagonism 
for  and  toward  the  said  estate  and  those 
representing  it  and  this  affiant;  that  said 
Alcorn  is  a  very  warm  personal  ft'lend  of  the 
said  M.  J.  Moss,  the  said  judge  of  the  Bell 
circuit  court,  and  his  Influence  over  the  said 
Judge  Is  such  that  in  litigation  in  said  court 
in  which  said  company  Is  Involved  and 
wherein  said  Moss  presides  as  Judge  the  rail- 
road company  wins  almost  uniformly  and 
the  opposing  litigants  lose;  that  said  com- 
pany owns  and  maintains  a  branch  of  its 
railroad  through  Bell  county,  and  has  vari- 
ous shops  and  its  superintendent's  division 
therein;  and  that  it  has  almost  continuous 
litigation  In  the  Bell  circuit  court. 

"Affiant  further  says  that  the  said  Liouls- 
vllle  &  Nashville  Railroad  Company,  under 
contract  with  three  of  the  lessors  of  the 
property  In  controversy  in  this  action,  has 
built  a  spur  or  a  short  railroad  from  the 
Louisville  ft  Nashville  main  track  at  Four 
Mile.  Ky.,  up  Four  Mile  creek,  and  through 
and  over  the  property  in  controversy,  and 
that  the  continuance  of  its  operation  Is  made 
to  depend  upon  contingencies  regarding  the 
succe^fnl  operation  of  said  property  as  a 
coal-mining  property,  and  most  especially 
upon  the  construction  of  ambiguous  con- 
tracts with  the  said  Louisville  &  Nashville 
Railroad  Company  regarding  the  construc- 
tion of  said  spur  or  branch  railway,  which 
ambiguous  contracbs  this  affiant  believes  and 
avers  will  before  tfie  termination  of  this  suit 
be  litigated  In  this  very  action.  In  order  to 
establish  the  relative  rights  of  the  said  Lou- 
isville &  Nashville  Railroad  Company  and 
this  affiant  and  his  brother  and  sisters,  the 
heirs  and  devisees  of  said  Vincent  Boreing, 
in,  to,  and  concerning  said  q;>ur  or  branch 


railway  up  Four  Mile  creek.  Affiant  further 
says  that  the  said  spur  or  branch  railway 
has  not  been  fully  paid  for  by  the  said 
lessors  of  the  property  or  the  property  own- 
ers, and  that  there  will  probably  arise  In 
this  very  suit  a  controversy  between  this 
affiant  and  the  other  heirs  and  devisees  of 
Vincent  Boreing  and  the  plalntUC,  John  Hen- 
ry Wilson,  and  the  cross-plalntlff,  M.  J.  Moss, 
and  the  said  Louisville  &  Nashville  Railroad 
Company  over  the  construction  of  said  spur 
or  branch  railway,  and  the  amount  of  its 
cost  and  construction,  and  the  manner  of 
payment  of  same;  and  this  affiant  believes 
that  an  attorney  for  the  Louisville  &  Nash- 
ville Railroad  Company  could  not,  as  Judge 
In  this  case,  wherein  the  Interests  of  the  said 
Louisville  &  Nashville  Railroad  Company 
will  probably  become  adverse  to  this  affiant 
and  his  brother  and  sisters,  who  claim  in 
this  action  to  be  the  sole  owners  of  the  prop- 
erty In  controversy.  Impartially  or  fairly  de- 
cide this  controversy  and  the  issues  which 
may  place  the  said  Louisville  &  Nashville 
Railroad  Company  In  a  more  advantageous 
position  when  said  controversy  betwen  them 
and  this  affiant,  his  brother,  and  sisters, 
arises,  and  in  which  the  said  special  Judge, 
John  McChord,  as  a  servant  and  attorney  of 
said  railroad  company,  will,  as  affiant  be- 
lieves, be  Interested,  and  will  desire  a  coali- 
tion of  the  interests  of  said  company  and 
the  interests  of  the  plaintiff,  John  H.  Wil- 
son, and  cross-plaintiff,  M.  J.  Moss,  and  es- 
pecially that  of  the  said  Moss,  because  of  his 
official  position  and  power  as  circuit  Judge; 
that  personally  and  socially  the  said  special 
Judge  has  shown  toward  the  plaintiff,  Wil- 
son, and  the  cross-plalntlff.  Moss,  and  his 
attorneys,  J.  R.  Sampson  and  William  Ayres, 
special  favoritism,  and  has  seemingly  on 
the  other  hand  in  minor  matters  In  this 
cause  given  these  defendants  no  quarter  in 
this  proceeding  up  to  the  present  time.  And 
this  affiant  is  informed,  and  believes  and 
avers,  that  said  Judge  has  repeatedly  stated 
and  declared  to  persons  outside  of  the  court- 
house and  In  private  conversations  that  he 
bad  no  doubt  of  the  existence  of  a  partner- 
ship between  the  decedent,  Vincent  Bore- 
ing, the  cross-plaintiff,  M.  J.  Moss,  and  the 
plaintiff,  John  H.  Wilson,  and  that  he  bad 
become  satisfied  of  this  fact  before  he  bad 
heard  half  of  the  testimony  on  the  plaintiff's 
application  for  receiver  tried  last  January. 
The  main  and  about  the  only  question  to  be 
tried  In  this  cause,  and  the  only  Issue  of 
any  Importance,  is  whether  or  not  a  partner- 
ship actually  existed  between  said  parties. 
Whether  or  not  a  partnership  was  ever  form- 
ed or  ever  existed  Is  the  vital  Issue  in  this 
cause,  and  this  affiant  and  his  brother  and 
sisters  feel  that  this  issue  cannot  be  fairly 
or  properly  tried  by  a  Judge  who  has  already 
formed  and  expressed  his  opinion  that  such 
a  partnership  did  exist.  That  affiant,  Just 
after  the  trial  of  the  motion  for  receiver 
herein  tried  at  the  January  term,  1904,  of 
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this  court,  at  the  EdwArda  House,  in  Plne- 
Tllle,  Ky^  beard  the  said  special  Judge,  John 
McOhord,  congratulate  said  William  Ayres, 
attorney  for  plaintiff,  Wilson,  upon  his  able 
()resentatlon  of  the  grounds  and  canse  made 
for  receiver  In  this  cause,  and  In  his  con- 
gratulatory address  to  said  Ayres  he  said 
that  before  said  Ayres  was  half  through  the 
presentation  of  his  side  he  (said  McOhord) 
was  of  the  opinion  that  a  partnership  in  fact 
did  exist  between  the  decedent,  Vincent  Bore- 
ing,  the  plaintiff,  John  H.  Wilson,  and  the 
cross-plaintiff,  M.  J.  Moss,  and  that  a  receir- 
«r  should  be  appointed  therein  on  that 
ground  to  take  charge  of  the  partnership 
property,  and  when  said  Ayres  had  finished 
his  speech  he  was  conclusively  convinced  of 
the  sama  Said  Judge  was  thanked  very 
much  for  the  compliment  by  said  Ayres  in 
graceful  terms,  and  this  affiant  was  Inform- 
ed and  believes  that  said  special  Judge  made 
similar  statements  at  other  times  and  to  otli- 
er  persons  regarding  this  case. 

"Affiant  further  says  that  he  Is  reliably 
informed  and  believes  It  to  be  true  that  the 
said  special  Judge,  John  McChord,  has  been 
approached  for  the  purpose  of  having  C.  W. 
Metcalf  appointed  special  commissioner  In 
this  cause  for  hearing  proof  and  settling  the 
alleged  partnership  accounts  between  the 
plaintiff,  Wilson,  the  cross-plaintiff.  Moss, 
and  Vincent  Borelng's  estate,  and  that  said 
Judge  has  promised  to  make  said  appoint- 
ment  In  event  It  is  determined  by  his  (the 
said  special  Judge's)  decision  that  a  partner- 
ship ever  existed  between  said  plaintiff,  Wil- 
son, cross-plaintiff,  Moss,  and  Vincent  Bore- 
Ing,  and  that  affiant  believes  that  said  8i>e- 
cial  Judge  has  already,  from  his  expressions 
of  opinion  made  outside  of  the  court  and  In 
conversations,  determined  to  adjudge  and 
-decide  that  said  partnership  did  exist,  and 
that  the  appointment  of  Metcalf  is  to  follow 
as  one  of  the  steps  In  this  case.  Said  C. 
W.  Metcalf  la  also  a  practicing  attorney  in 
the  Bell  circuit  court,  and  is  the  attorney 
for  the  Louisville  &  Nashville  Railroad  Com- 
pany in  Bell  county,  Ky.  He  was  a  bitter 
political  enemy  of  the  late  Vincent  Borelng 
in  his  Hfetlme,  and  carried  said  political  feel- 
ing so  far  that  it  became  personal  hate  and 
malice.  The  said  Metcalf  is  also  governed 
and  controlled  as  attorney  for  the  Louisville 
&  Nashville  by  J.  W.  Alcorn.  Upon  the 
recommendation  of  the  cross-plaintiff,  M.  J. 
Moss,  and  in  possession  of  a  letter  from  said 
Moss  to  the  Oovemor  of  the  commonwealth 
of  Kentucky  in  February,  1904,  the  said  Met- 
calf on  a  persona]  call  to  said  Ooyemor  was 
appointed  special  Judge  of  the  Twenty-Sixth 
Judicial  district  of  Kentu(^  to  hold  the  Feb- 
ruary terms  of  the  Letcher  and  Perry  circuit 
courts,  while  the  cross^plaintlff.  Moss,  was 
in  Bell  county  preparing  this  case  for  trial, 
and  giving  his  own  deposition  as  a  witness. 
Metcalf,  as  affiant  believes,  cannot  but  feel 
that  he  owes  favors  to  the  said  cross-plain- 
tlfl;  Moss^  for  these  acts  performed  in  bis 


favor,  enabling  him  to  become  special  Judge 
as  aforesaid.  In  addition  to  these  facta  the 
said  Metcalf,  like  other  lawyers  employed 
for  the  Louisville  &  Nashville  Railroad  Com- 
pany, desires  that  the  interests  of  Judges  and 
other  officers  of  courts  charged  with  duties 
In  the  administration  of  Justice  and  the  Lou- 
isville &  Nashville  Railroad  Company  shall 
not  run  counter  to  each  other,  but  act  in 
harmony  and  for  each  other's  mutual  as- 
sistance and  benefit.  Affiant  does  not  believe 
said  Metcalf,  under  such  circumstances, 
would  be  a  proper  person  to  hear  proof,  or 
could  fairly  decide  upon  matters  of  account 
In  this  case,  and  that  said  Judge  has  deter- 
mined to  appoint  him.  Affiant  has  learned 
these  facts  since  the  last  term  of  court  and 
within  the  last  week. 

"The  application  for  the  appointment  of 
receiver  was  tried  when  the  defendants  had 
no  time  or  opportimlty  for  preparation  of 
the  defendants'  side  of  the  case,  and  at  a 
time  when  defendants'  attorney's  (D.  B.  Lo- 
gan's) office  had  Just  been  destroyed  by  fire, 
and  his  office  furniture,  books,  and  papers 
turned  upside  down  in  a  heap,  and  said  at- 
torney overworked  and  illy  prepared  for  the 
presentation  of  a  defense  to  the  motion. 
These  facts  were  known  to  the  Judge,  as 
well  as  to  the  plaintiff,  Wilson,  and  cross- 
plalntlff.  Moss,  and  their  attorneys,  and  the 
necessity  for  a  receiver,  affiant  believes,  was 
wholly  lacking,  and  that  his  appointment  was 
improvident,  and  entails  cost  alone,  without 
benefit,  to  the  owners  of  the  property  In  con- 
troversy, and  that  the  application  for  a  re- 
ceiver was  made  alone  to  annoy  the  defend- 
ants and  this  affiant  This  affiant  expects  to 
file  grounds  and  make  a  motion  for  continu- 
ance of  this  cause  to  enable  defendants  to  pre- 
pare this  cause  for  triaL  The  grounds  and 
reason  for  the  motion  will  be  fully  stated  In 
the  affidavits  in  support  thereof,  and  this  af- 
fiant does  not  believe  that  the  present  spe- 
cial Judge,  Hon.  John  McGhord,  will  impar- 
tially or  fairly  try  or  decide  the  suid  mo- 
tion because  of  reasons  hereinbefore  stated. 
Affiant  says  the  foregoing  statements  are 
true  as  he  verily  believes. 

"Wherefore  this  affiant  and  his  codefend- 
ants  ask  that  upon  consideration  of  these 
reasons  the  special  Judge  decline  to  hear  or 
try  further  motions  herein,  or  to  try  this 
case,  and  for  other  proceedings  according 
to  law  and  the  practice  of  this  court" 

Passing  the  question  whether  or  not  this 
affidavit  was  filed  in  time,  we  will  proceed  to 
the  discussion  of  the  grounds  relied  upon. 
It  will  be  observed  that  the  first  point  relied 
upon  by  appellant  John  R.  Borelng  in  bis 
affidavit  is  that  both  the  special  Judge  and 
J.  W.  Alcorn  are  attorneys  for  the  Louisville 
&  Nashville  Railroad  Company ;  that  Alcorn 
is  superior  in  authority  to  the  special  Judge, 
and  has  been  indirectly  assisting  appellee 
Moss  In  an  action  brought  against  him  by 
the  Bell  County  Coke  &  Improvement  Com- 
pany to  recover  ^,000  alleged  to  be  due  by 


Digitized  by 


Google 


920 


108  SOUTHWESTERN  REPOHTER. 


(Ky. 


him  on  a  Bubscrlptton  to  its  capital  stock; 
that  Alcorn  in  a  speech  in  that  case  had 
shown  personal  hostility  towards  the  afllant 
and  an  Inclination  to  be  strongly  adverse  to 
the  welfare  of  the  Vincent  Borelng  estate. 
These  might  be  reasons  why  J.  W.  Alcorn,  if 
appointed  special  Judge,  should  not  act ;  but 
we  cannot  conclude,  merely  because  the  spe- 
cial judge  and  J.  W.  Alcorn  happened  to  be 
attorneys  for  the  same  railroad,  though  liv- 
ing in  different  parts  of  the  state,  that  what- 
ever hostility  J.  W.  Alcorn  had  would  be 
transferred  to  the  special  judge.  By  such 
allegations  no  hostility  on  the  part  of  the  spe- 
cial judge  Is  shown,  but  a  mere  probability 
that  the  hostility  of  a  co-employ6  of  the  same 
railroad  might  be  imparted  to  the  special 
judge. 

The  second  point  is  that  the  liOnisvlUe  & 
NashvUIe  Railroad  Company,  under  contract 
with  certain  lessors  of  coal  lands  in  contro- 
versy In  this  action,  bad  built  a  spur  track 
up  Foar  Mile  creek,  and  it  was  possible  that 
litigatlcm  might  arise  with  that  railroad  in 
connection  with  those  matters,  and,  if  such 
controversy  should  arise,  the  special  judge 
would  not  impartially  or  fairly  decide  the 
matters  Involved  in  this  litigation.  If  a  rea- 
son such  as  this  were  sufiSdent  to  require  a 
special  judge  to  vacate  the  bench,  we  doubt 
if  any  special  judge  would  ever  be  able  to 
preside  In  a  case  which  he  was  appointed 
to  try.  This  allegation  contains  no  fact 
showing  hostility,  prejudice,  or  bias,  but  sets 
forth  a  mere  conjecture  that  by  some  possi- 
bility, nebulous  and  remote,  there  might  arise 
In  the  future — ^no  one  knows  when — a  contro- 
versy, either  in  this  action  or  in  some  other, 
between  the  Louisville  &  Nashville  Railroad 
Company  and  the  appellants  and  appellees 
respecting  that  railroad  spur.  Because  of 
that  remote  contingency,  we  are  asked  to 
conclude  that  the  special  judge  was  disquali- 
fied from  sitting  in  this  case.  It  is  hardly 
necessary  to  say  that  such  an  allegation 
states  no  grounds  disqualifying  the  special 
judge.  The  mere  statement  of  the  proposi- 
tion carries  with  It  its  own  refutation. 

The  next  point  Is  that  the  special  judge 
had  shown  favoritism,  both  personally  and 
socially,  towards  appellees  Moss  and  Wilson 
and  their  attorneys.  This  Is  not  the  kind  of 
favoritism  that  disgnallfles  a  judge  from  act- 
ing. It  is  only  judicial  favoritism  that  dis- 
qualifies a  judge.  The  time  has  not  come  In 
this  state  when  the  ordinary  courtesies  and 
amenities  of  life  are  to  be  disi)ensed  with. 
From  time  Immemorial  it  has  been  customary 
for  visiting  judges  to  be  entertained  by  mem- 
bers of  the  bar.  Wherever  a  judge  Is  called, 
there  are  necessarily  some  lawyers  with 
whom  he  is  on  terms  of  intimacy  more  or  less 
pronounced.  The  fact  that  he  seeks  the  com- 
pany of  those  who  are  most  congenial  cannot 
be  construed  as  an  evidence  of  judicial  cor- 
ruption. It  Is  no  Infrequent  thing  for  mem- 
bers of  the  bar  throughout  this  state,  who 
practice  before  this  court,  to  be  entertained 


by  members  of  the  court  while  in  attendance 
thereon ;  and  we  may  further  say  it  not  in- 
frequently happens  that  immediately  after 
a  visiting  practitioner  before  this  court  has- 
been  thus  entertained  his  host  has  gone  to 
the  consultation  room,  and,  after  a  consid- 
eration of  bis  case,  has  voted  that  his  side 
was  without  merit  Our  opinion  of  the  bar 
of  this  state  is  too  high  for  us  to  conclude 
that  a  man  called  to  the  high  position  of  a 
judge  will  render  an  unfair  or  corrupt  deci- 
sion merely  because  of  social  courtesies  ex- 
tended him.  Neither  the  acceptance  nor  the 
refusal  of  an  Invitation  to  dine  can  be  con- 
sidered as  an  evidence  of  such  bias  or  friend- 
ship as  to  Indicate  a  lack  of  Judicial  Intec- 
rity. 

But  counsel  for  appellant  rely  particularly 
upon  the  allegation  in  the  aflSdavit  that  affi- 
ant was  informed,  and  believes  and  charges, 
that  the  special  judge  had  repeatedly  stated 
and  declared  to  persons  outside  the  court- 
house and  in  private  conversation  that  he 
had  no  doubt  of  the  existence  of  a  partner- 
ship between  Borelng,  Wilson,  and  Moss,  "and 
that  he  bad  become  satisfied  of  this  fact  be- 
fore he  had  heard  half  of  the  testimony  on 
plalntUTa  application  for  a  receiver  tried  last 
January" ;  that  whether  or  not  a  partnership 
existed  was  a  vital  issue  In  the  case,  and 
that  this  issue  could  not  be  fairly  and  proper- 
ly tried  by  a  judge  who  had  already  formed 
and  expressed  his  opinion  that  such  partner- 
ship did  exist;  that  the  special  judge  stated 
to  William  Ayres,  one  of  the  attorneys  for 
appellees,  that  before  he  was  half  through 
the  presentation  of  his  side  he  (the  special 
judge)  was  of  the  opinion  that  a  partnership 
did  in  fact  exist,  and  that  when  said  Ayres 
finished  his  speech  he  was  conclusively  con- 
vinced of  same;  that  said  special  judge  was 
thanked  very  much  by  said  Ayres  for  the 
compliment  in  graceful  terms.  For  the  pur- 
pose of  determining  whether  or  not  the  facts 
above  alleged  are  sufficient  to  disqualify  the 
special  judge,  we  must  take  Into  considera- 
tion the  fact  that  appellees  In  tbis  action, 
not  only  sought  a  settlement  of  the  partner^ 
ship  afTairs,  but  asked  that  a  receiver  be  ap- 
pointed to  take  charge  of  the  partnership 
property.  Upon  the  hearing  of  this  applica- 
tion, almost  the  same  evidence  was  heard 
as  upon  the  final  submission  of  the  case.  For 
the  purpose  of  determining  whether  or  not 
a  receiver  should  be  appointed,  the  special 
judge  heard  evidence  and  argument  upon  the 
question  whether  or  not  a  partnership  exist- 
ed. He  concluded  that  there  was  a  partner^' 
ship,  and,  .because  upon  this  hearing  he  com- 
plimented the  attorneys  for  the  appellees  up- 
on their  presentation  of  their  side  of  the 
case,  and  also  stated  to  various  parties  that 
he  was  satisfied  before  he  had  heard  half 
the  testimony,  and  before  Ayres  was  half 
through  his  argument,  that  there  was  a 
partnership.  It  is  contended  that  the  special 
judge  thereby  prejudged  the  main  Issue  which 
was  thereafter  to  be  determined  In  this  case, 
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and  conseqaently  became  disqualified  from 
farther  acting.  If  tbla  were  tbe  law,  tben 
every  time  a  Judge  panes  npon  a  preliminary 
motion,  or  sastalns  or  ovemilea  a  demnrrer, 
thns  indicating  Us  views  of  the  case,  he 
wonid  be  disqualified  from  fnrtber  sitting 
In  the  case.  If  appellant's  contention  were 
sound.  It  would  then  be  Impossible  for  any 
one  judge  to  try  a  whole  case.  Ejvery  time 
he  Indicated  his  mling  npon  any  question  In- 
volved it  would  be  apparent  that  he  bad  pre- 
judged tbe  case  so  far  as  that  point  was  con- 
cerned. We  cannot  concur  in  such  a  view, 
nor  can  we  hold  that,  because  the  special 
judge  complimented  one  of  the  attorneys  upon 
bis  able  presentation  of  the  case,  he  thus 
became  dlsqnallfled  from  further  acting  In 
the  case. 

The  last  point  relied  on  in  the  affidavit 
Is  the  all^atlon  that  the  special  judge  In- 
tended to  appoint  G.  W.  Metcalf  special  com- 
missioner for  the  purpose  of  hearing  proof 
and  settling  the  partnership  accounts;  that 
Metcalf  was  a  personal  enemy  of  appellant's 
father,  Vincent  Borelng,  and  was  also  under 
great  obligations  to  appellee  Moss.  At  the 
time  tbe  affidavit  was  filed  the  appointment 
of  a  commissioner  had  not  come  np  for  ac- 
tion by  the  court  If  the  special  Judge  had 
really  contemplated  the  appointment  of  Met- 
calf, there  is  nothing  to  show  that  he  knew 
of  the  latter's  disqualification  by  reason  of 
his  personal  hostility  towards  Vincent  Bore- 
ing.  Tbe  facts  stated  were  good  reasons 
why  Metcalf  should  not  be  appointed  commis- 
sioner. These  could  be  relied  upon  when 
the  court  determined  to  malce  the  appoint- 
ment The  allegation  did  not  show  any  dis- 
qualification on  the  part  of  the  special  Judge, 
but  merely  set  forth  reasons  why  Metcalf 
should  not  be  appointed  commissioner. 

A  careful  reading  of  the  whole  affidavit 
leads  to  the  conclusion  that  it  does  not  come 
np  to  the  requirements  of  the  law.  In  Ger- 
man Insurance  Oo.  v.  Landrum,  88  Ey.  433, 
11  S.  W.  367,  S92,  the  rule  is  thus  stated: 
"While  the  Legislature  has  said  that,  if  an 
affidavit  is  made  by  the  litigant  that  the 
judge  will  not  afford  him  a  fair  trial,  he 
shall  not  preside,  the  facts  upon  which  this 
general  averment  Is  made  must  appear,  and 
they  must  be  such  as  brings  the  case  within 
the  l^lslatlve  meaning."  In  this  case  no 
such  facts  are  stated.  The  affidavit  is  made 
up  of  mere  Inferences,  Buspiclons,  and  con- 
jectures, and  does  not  comply  with  the  pro- 
visions of  the  Ck>de  as  interpreted  by  this 
court  We  are  therefore  of  the  opinion  that 
tlie  special  Judge  did  not  err  in  refusing  to 
vacate  the  bench. 

Second.  Did  tlie  transaction  between  appel- 
lees and  Vincent  Borelng  constitute  a  part- 
nership? 

The  record  in  tills  case  consists  of  about  2,- 
000  pages  of  typewritten  matter.  A  large 
part  of  the  evidence  is  embraced  in  letters 
which  passed  between  Borelng,  Wilson,  and 


Moss.  Several  disinterested  witnesses  gave 
their  depositions.  Wilson  and  Moss  each 
testified.  At  the  time  their  testimony  was 
given,  Vincent  Borelng  was  dead.  Excep- 
tions were  sustained  to  that  portion  of  their 
testimony  which  related  to  things  said  or 
done  by,  or  transacted  with,  Vincent  Bore- 
lng. It  was  contended  below  that,  while 
neither  Moss  nor  Wilson  could  testify  for 
himself,  each  could  testify  for  the  other. 
Tbe  trial  court  did  not  take  this  view  of  the 
case.  On  this  appeal  we  are  asked  to  review 
this  action  of  the  trial  court,  and  hold  that 
this  ruling  was  Improper.  No  cross-appeal, 
however,  was  prayed  by,  and  granted  to,  ap- 
pellees, and  we  therefore  deem  It  unnecessary 
to  determine  this  question. 

It  would  extend  this  opinion  to  too  great 
length  to  give  anything  like  a  brief  abstract 
of  the  testimony.  Suffice  it  to  say  that  the 
writings  signed  by  Vincent  Borelng,  and  the 
letters  which  passed  between  him  and  Moss 
and  Wilson,  show  conclusively  that  the  con- 
tract between  them  was  that  lands  along 
the  route  of  the  proposed  extension  of  the 
Louisville  &  Nashville  Hailroad  Company 
were  to  be  purchased  for  their  Joint  benefit; 
that  the  legal  title  thereto  was  to  be  taken 
in  the  name  of  Vincent  Borelng,  and  held  by 
him  In  trust  for  himself.  Moss,  and  Wilson; 
that  the  information  with  reference  to  tbe 
proposed  line  of  railway  was  to  be  furnished 
by  Wilson;  that  Wilson  and  Moss  were  to 
do  the  greater  portion  of  the  work  In  con- 
nection with  tbe  selection  of  tbe  lands,  the 
perfection  of  the  titles,  etc. ;  that  the  main 
portion  of  the  capital  necessary  to  finance  the 
enterprise  was  to  be  furnished  by  Vincent 
Borelng ;  that  before  tliere  was  a  division  of 
profits  the  amount  of  money  furnished  by 
each  party,  with  Interest  of  not  less  than  7 
per  cent,  was  to  be  returned.  These  sums 
were  to  be  secured  by  a  lien  on  tlie  lands 
purchased.  After  the  sums  so  advanced 
were  paid,  with  Interest,  the  profits  were  to 
be  equally  divided  between  Borelng,  Moss, 
and  Wilson.  It  further  appears  that  the 
business  arrangements  thns  entered  into 
were  not  made  for  the  purpose  of  purchasing 
one  tract  of  land,  but  several,  aggregating 
nearly  6,000  acres.  The  transactions  pursu- 
ant to  this  arrangement  were  not  confined 
to  one  day,  one  week,  one  month,  or  one 
year,  but  extended  over  a  period  of  years. 
FVom  the  acts,  conduct,  and  letters  of  Moss 
and  Wilson,  it  is  certain  that  they  always 
regarded  the  relations  which  they  snstained 
to  Borelng  and  to  each  other  as  that  of 
partners.  Borelng  himself,  in  his  letters, 
speaks  in  express  terms  of  the  partnership 
tliat  existed  between  them. 

It  Is  insisted  by  counsel  for  appellant  that 
profit  sharing  is  not  a  conclusive  test  of 
partnership,  but  that  the  real  test  is  that 
of  mutual  agency;  that  the  record  herein 
shows  that  Vincent  Borelng  did  not  give  to 
Moss  or  Wilson  tbe  power  to  represent  him 
at  all  events,  bot  tbelr  action  was  always 
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subject  to  review  by  blm;  that  on  this  ac- 
count the  element  of  mutual  agency  was 
lacking,  and  therefore  no  partnership  con- 
tract existed.  It  Is  true  that  profit  sharing  is 
not  a  conclusive  test  of  partnership.  It  Is 
still,  however,  an  Important  consideration  as 
an  item  of  evidence  tending  to  prove  a  part- 
nership; for  an  agreement  to  share  profits 
is  an  essential  element  of  every  true  part- 
nership, and,  though  its  presence  is  not 
conclusive  that  a  partnership  exists,  its  ab- 
sence is  conclusive  that  a  partnership  does 
not  exist.  The  reason  that  profit  sharing  Is  not 
conclusive  is  that  parties  to  a  contract  may 
frequently  agree  that  the  compensation  of 
one  of  th«n  shall  be  equal  In  amount  to  a 
certain  proportion  of  the  profits.  In  such  a 
case  no  partnership  exists.  Thus  it  will  be 
seen  that  It  is  not  the  mere  fact  of  profit 
sharing  that  controls,  but  the  manner  in  which 
the  profits  are  shared.  22  Am.  &  Eng.  Encyc 
of  Law  (2d  Ed.)  p.  28.  liikewlse  mutual 
agency  has  been  abandoned  as  a  conclusive 
test  of  partnership;  the  great  weight  of 
authority  being  to  the  effect  that  agency  as 
a  test  of  partnership  was  unfortunate  and  in- 
conclusive. Inasmuch  as  agency  results  from 
partnership  and  not  partnership  from  agency. 
Persons  who  are  mutual  agents  in  the  con- 
duct of  a  business  and  share  the  profits  as 
partners  are  undoubtedly  partners,  and  liable 
as  such,  and  liability  as  a  partner  undoubted- 
ly rests  upon  the  principles  of  agency,  and 
-one  is  not  a  partner  unless  he  shares  the 
profits  as  a  principal.  But  mutual  agency  is 
not  a  test  of  partnership,  because  the  exist- 
ence of  such  a  relation  is  the  very  question 
in  issue.  The  absence  of  power  and  authority 
on  the  part  of  one  to  bind  his  associates  by 
his  acts  in  the  conduct  of  the  business — 
that  is,  the  absence  of  mutual  agency — has 
been  deemed  to  be  conclusive  that  such  per- 
son is  not  a  partner.  But  this  is  incorrect. 
Although  the  absence  of  such  power  Is  a 
circumstance  to  be  considered,  It  is  not  con- 
clusive ;  for  as  between  themselves  the  pow- 
er of  any  partner  to  bind  the  firm  may  be 
limited  to  any  desired  extent. 

We  cannot  undertake  to  discuss  the  numer- 
ous cases  cited  in  the  briefs  for  appellants. 
Bach  case  depends  upon  its  particular  facts. 
After  all,  the  Intention  of  the  parties  Is  the 
controlling  element  When  the  parties  intend 
a  co-ownership  of  the  profits  of  a  business,  a 
partnership  necessarily  follows.  But,  however 
great  the  diversity  of  opinion  among  the 
courts,  the  law  is  well  settled  that  where  the 
parties,  by  their  acts,  conduct,  and  writings, 
show  that  they  intended  a  partnership,  and 
did  in  fact  agree  to  share  the  profits  of  the 
business  as  Joint  owners,  such  parties  are 
partners.  22  Am.  &  Eng.  Encyc.  of  Law  (2d 
Ed.)  pp.  27,  28.  Applying  this  test  to  the  facts 
of  this  case,  we  are  of  the  opinion  that  Bore- 
ing,  Moss,  and  Wilson  were  partners,  and  that 
the  trial  court  did  not  err  In  so  adjudging. 

Third.  Was  A.  H.  Melcon,  who  purchased 
the  machinery  on  the  Tuckehoe  lease,  compe- 


tent to  testify  for  appellees,  and  did  the  court 
err  in  charging  the  estate  of  Vincent  Boreing 
with  the  sum  of  $3,(KX)  paid  by  said  Melcon 
for  said  machinery? 

A.  H.  Melcon  testified  that  he  paid  the  lat- 
ter $3,000  for  certain  machinery  which  Iiad 
been  forfeited  by  the  Tuckehoe  Ck>al  C!ompany. 
It  Is  contended  that  this  testimony  was  in- 
competent for  the  reason  that  Vincent  Bore- 
ing was  dead  at  the  time  it  was  given,  and 
that  such  testimony  will  ^tabllsh  a  claim 
against  the  partnership  for  the  machinery  so 
purchased.  Subsection  2  of  section  606  of  the 
Civil  Code  of  Practice  provides  that  no  person 
shall  testify  for  himself  concerning  any  verbal 
statement  of,  or  any  transaction  with,  or  any 
act  done  or  omitted  to  be  done  by,  one  who 
Is  dead  when  the  testimony  is  offered  to  be 
given,  except  for  the  purpose  and  to  the  ex- 
tent of  affecting  one  who  Is  living,  and  who, 
when  over  14  years  of  age  and  of  sound  mind, 
heard  such  statement,  or  was  present  when 
such  transaction  took  place,  or  when  such 
act  was  done  or  omitted,  unless  an  agent  of 
the  decedent  with  reference  to  such  act  or 
transaction,  shall  have  testified  against  such 
person  with  reference  thereto,  or  be  living 
wh«i  such  person  offers  to  testify  with  refer- 
ence thereto.  Melcon  was  a  party  defendant 
to  this  action.  He  did  not  testify  for  him- 
self. He  testified  for  the  adverse  party.  His 
testimony  was  opposed  to  the  interest  «t  the 
estate  of  Vincent  Boreing.  Manifestly,  thai, 
so  far  as  this  provision  of  the  Code  Is  con- 
cerned, he  was  not  disqualified  from  testify- 
ing for  appellees. 

But  it  is  insisted  that  under  subsection  7,  t 
606,  Civ.  Code  Prac.,  which  provides  that 
"the  assignment  of  a  claim  by  a  person  who  is 
incompetent  to  testify  for  himself  shall  not 
make  blm  competent  to  testis  for  another," 
and  the  Interpretation  thereof  by  this  court 
in  the  cases  of  Alexander's  Ex'rs  v.  Alford. 
89  Ky.  105,  20  8.  W.  164,  and  Whitlow's  Adm'r 
V.  Whitlow's  Adm'r,  109  Ky.  673,  60  S.  W. 
182,  Melcon  was  incompet^t  as  a  witness. 
In  this  case,  however,  Melcon  is  not  seeking 
to  recover  the  machinery  in  question,  nor  has 
he  sold  or  transferred  It  to  any  one  else  who 
Is  seeking  to  recover.  The  only  question  In- 
volved is:  Did  he  pay  the  sum  of  $3,000  to 
Vincent  Boreing  for  the  machinery?  For  this 
purpose  he  testified,  not  for  himself,  or  for 
any  one  to  whom  he  had  sold  the  machinery, 
but  for  the  appellees,  who  were  adverse 
parties.  The  fact  that  bis  testimony  would 
be  Incompetent  in  an  action  to  recover  the 
machinery  does  not  make  it  Incompetent  for 
the  purpose  for  which  It  was  given.  There  is 
nothing  In  the  cases  above  referred  to  that  con- 
flicts with  this  view. 

Fourth.  Did  the  court  err  in  charging  the 
estate  of  Vincent  Boreing  for  the  500  acres  of 
partnership  land  sold  by  Boreing  to  the  Bell 
County  Coke  &  Improvement  Company,  and 
in  fixing  the  sum  to  be  charged  at  $20,000? 

It  appears  from  the  record  that  Boreing 
sold  500  acres  of  the  partnership  property  and 
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500  acres  of  his  own  property  to  the  Bell 
■County  Coke  &  Improvement  Company  In  the 
year  1860.  Prior  to  the  time  of  the  sale  Vin- 
«ent  Borelng  wrote  to  appellee  Moas  a  letter 
<»ntaliiinK  the  following: — 

"London,  Ky.,  Jannary  25,  1890. 

"My  Dear  Moea:  I  will  be  up  Monday  morn- 
ing. Tou  had  better  close  with  Brackett,  If 
yon  can,  on  any  terms  that  we  can  stand; 
also  with  the  other  parties  there  that  wo 
want  to  bny.  •  *  *  I  think  you  will  do 
well  to  give  Four  Mile  special  attention  for 
the  next  day  or  two.  My  plan  now  Is  to  or- 
ganize a  company  and  sell  them  the  Mrs. 
Oreen  property  and  enough  of  Four  Mile 
property  to  make  1,000  acres,  and  when  that 
Is  worked  we  will  form  aiK>ther  Four  Mile 
proper.  My  present  plan  is  to  put  the  Four 
Mile  property  In  at  $40  per  acre  and  to 
«tock  at  $100,000  and  take  a  liberal  share  of 
the  stock  ourselves.  I  simply  mention  this  In 
-advance,  that  you  may  be  thinking  about  It; 
but  nothing  to  any  one  about  the  Mrs.  Green 
pnrchase." 

On  March  25, 1890,- Borelng  executed  and  de- 
livered title  bond  to  the  1,000  acres  In  question 
to  the  Bell  County  Coke  &  Improvement  Com- 
pany. On  the  same  day  a- meeting  of  the  board 
of  directors  was  held,  and  the  following  resolu- 
tion was  passed:  "On  motion  It  was  ordered 
that  the  treasurer  be  directed  to  pay  over  to 
Vincent  Borelng  all  money  received  by  him, 
to  an  amount  not  to  exceed  $56,000,  this  being 
for  pnrchase  price  of  1,000  acres  of  land  to  be 
deeded  by  said  Borelng  to  the  company;  the 
treasurer  retaining  5  per  cent,  [of]  amount  re- 
ceived by  blm  for  incidental  expenses."  At 
the  annual  meeting  of  the  stockholders  of  said 
company,  held  January  18,  1903,  the  record 
of  the  proceedings  shows  the  following:  "Vln- 
«ent  Borelng  hereby  executes  and  tenders  a 
deed  of  conveyance  to  the  Bell  County  Coke 
A  Improvement  Company  for  the  1,0Q0  acres 
of  land  described  In  the  title  bond  executed  by 
blm  on  March  25,  1890,  as  amended  by  resolu- 
tion of  the  stockholders  on  the  22d  day  of 
November,  1902,  on  page  34  of  the  minute 
book  of  the  Bell  County  Coke  &  Improvement 
Company,  as  per  a  calculation  made  by  the 
stockholders  of  said  company  on  said  date 
{November  22,  1902),  which  shows  a  balance  of 
purchase  money  due  said  V.  Borelng  of  fifteen 
tboosand  eight  hundred  and  eighty  dollars 
i$16,880.00),  with  Interest  from  25tb  day  of 
March,  1880,  at  6  per  cent  per  annum  until 
paid,  which  Is  a  lien  upon  the  property  de- 
scribed and  conveyed  In  the  deed  aforesaid, 
and  said  deed  Is  accepted  by  the  board  of  di- 
rectors of  said  company,  subject  to  a  sur- 
charge and  foil  settlement  hereafter  to  be 
made  between  the  said  Borelng  and  the  com- 
pany aforesaid." 

A  copy  of  the  deed  made  by  Borelng  to 
the  company  on  January  13,  1903,  Is  filed 
with  the  record.  It  recites  that  the  bound- 
ary conveyed  contains  1.000  acres,  and  that 
the  consideration  ii  $65,000,  of  which  sum 


$39,120  was  paid  In  cash  and  stock  Issued  and 
to  be  Issued  by  said  company,  and  a  note  of 
said  company  for  $15,880  to  said  Borelng, 
to  be  paid  12  months  from  date  of  deed,  with 
interest  from  March  25,  1890,  at  6  per  cent 
per  annum,  which  note  was  made  a  Hen  on 
the  entire  1,000  acres  of  land.  Five  hundred 
acres  of  the- land  embraced  in  this  deed  are 
shown  to  have  been  partnership  property. 
The  consideration  for  the  entire  tract  is 
put  at  $56,000,  with  no  recital  of  a  dltCer- 
ent  valuation  of  one  part  of  the  land  as 
compared  with  another.  The  treasurer's 
books  of  the  company  show  that  Borelng  re- 
ceived in  all  about  $17,000  in  cash.  At  the 
various  meetings  of  the  company  he  had  been 
voting  1,111  shares  of  stock,  which  were 
valued  at  $20  per  share.  This,  with  the  bal- 
ance shown  by  the  deed  to  have  been  due, 
would  aggregate  about  $55,000.  It  Is  evi- 
dent from  the  record  in  this  case  that  the 
appellants,  having  in  mind  the  fact  that 
their  father  was  dead,  relied  upon  the  Ina- 
bility  of  appellees  to  prove  the  allegations 
of  the  petition  with  reference  to  the  sale  of 
the  Brackett  lands  to  the  Bell  County  Coke 
&  Improvement  Company,  as  well  as  the 
price  paid  therefor.  Borelng,  In  his  letter 
to  Moss,  fixed  the  price  at  $40  per  acre.  The 
deed  which  he  executed  fixed  a  price  of  $56 
per  acre.  We  do  not,  therefore,  think  the 
court  erred  In  fixing  the  price  to  be  charged 
to  Borelng's  estate  at  $40  per  acre. 

But  It  Is  contended  that  it  would  be  un- 
just to  charge  Borelng's  estate  with  this 
amount  and  interest,  for  the  reason  that 
a  portion  of  the  purdiase  money,  amount- 
ing to  $15,880,  was  not  shown  to  have  been 
paid.  We  think,  however,  that  the  record 
fully  sustains  appellees  in  their  contention 
that  Borelng  received  lo  stock  and  cash  an 
amount  in  excess  of  $20,000,  and  that  good 
faith  requires  that  these  payments,  so  made, 
should  be  applied  on  the  debt  due  upon  the 
partnership  land  before  any  application  there- 
of Is  made  to  the  land  owned  by  Borelng 
individually.  22  Am.  &  Eng.  Encyc.  of  Law 
(1st  Ed.)  p.  1086.  But  where  the  firm,  and 
also  one  of  the  partners,  are  creditors  of 
the  same  person,  the  duty  to  exercise  good 
faith  towards  his  copartners  requires  the 
creditor  partner  to  apply  a  general  payment 
made  to  him  upon  the  firm  account  LIndley, 
in  his  work  on  Partnership  (second  American 
edition,  page  568,  side  page  236),  saysi  "Be- 
fore leaving  the  subject  of  appropriation  of 
payment.  It  may  be  as  well  to  advert  to  a 
question  of  some  dlfiiculty  which  arises  when 
a  person  indebted  to  a  firm,  and  also  to  an 
individual  member  of  it,  pays  him  a  sum  of 
money  under  such  circumstances  that  it  can- 
not be  ascertained  on  account  of  which  debt 
the  payment  was  made.  In  such  a  case,  ought 
the  payment  be  applied  in  liquidation  of 
the  debt  due  to  the  partnership,  or  to  that 
due  to  the  Individual  member?  Pothier  says 
tliat  good  faith  requires  that  tb*  partner 
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recelTlDg  the  money  sbonld  apply  It  pro- 
portionally to  both  demands.  The  writer 
is  not  aware  of  any  decision  on  this  sub- 
ject; but  he  apprehends  that,  as  between 
the  partner  and  the  debtor,  the  payment 
might  be  applied  to  either  debt  at  the  op- 
tion of  the  partner,  whilst,  as  between  the 
partner  and  his  copartner,  good-talth  would 
■require  that  the  payment  should  be  applied 
wboUy  to  the  partnership '  debt"  This  view 
has  been  adopted  by  the  Supreme  Court  of 
Connectlcat  in  the  case  of  Russell  t.  Oreeu, 
10  Conn.  266.  It  accords  with  our  own 
view  upon  the  subject,  and  we  are  therefore 
of  the  opinion  that  the  payments  by  the  Bell 
County  Coke  &  ImproTement  Company  to 
Borelng  should  have  been  first  applied  to 
the  Indebtedness  due  for  that  portion  of  the 
land  purchased  of  the  partnership  through 
its  trustee,  Vincent  Boreing. 

Nor  do  we  think  that  Moss  and  Wilson 
should  now  be  required  to  take  the  atodk,  or 
any  portion  thereof,  which  Borelng  received 
as  a  part  consideration  of  the  land  in  ques- 
tion. He  sold  the  land  as  if  It  were  his 
own.  He  rec^ved  the  consideration  as  if 
it  were  bis  own.  He  thereby  converted  it 
to  his  own  use.  He  kept  this  stock  for  a 
period  of  12  years.  During  that  time  he 
managed  and  controlled  it  as  his  own.  His 
heirs  and  devisees  cannot  at  this  late  day 
insist  that  the  appellees  shall  accept  their 
portion  of  tills  stock  which  he  should  have 
given  to  them  at  the  time  the  transaction 
took  place,  and  which  they  might  have  been 
able  to  dispose  of  to  their  own  advantage, 
had  they  been  In  possession  of  it.  There 
is  nothing  In  this  record  to  show  that  Wil- 
son ever  received  any  stock  at  all.  It  does 
appear  that  260  shares  of  stock  were  issued 
to  M.  J.  Moss.  This  stock  was  first  voted  In 
the  name  of  Ifoss  by  Vincent  Boreing.  At 
that  .time  Borelng  had  750  shares.  At  a 
subsequent  meeting  of  the  stockholders  Bore- 
lng voted  1,000  shares  of  stock  In  his  own 
name.  It  does  not  even  appear  that  this 
stock,  when  first  Issued  to  Moss,  was  In  con- 
sideration of  any  Interest  be  had  in  the  land. 
On  the  contrary,  it  appears  that  the  Bell 
County  Coke  dc  Improvement  Company  has 
since  sued  Moss  for  the  subscription  price 
of  this  stock.  Instead  of  the  stock  being 
issued,  then,  in  part  consideration  of  the 
land,  the  company  seeks  to  recover  from  Moss 
the  subscription  price.  No  other  stodt  was 
ever  issued  to  Moss.  He  cannot,  therefore, 
be  charged  in  this  transaction  with  any  stock 
that  should  have  been  issued  to  him  in  pay- 
ment of  his  portion  of  the  proceeds  of  the 
partnership  land. 

From  a  careful  reading  of  the  record  con- 
cerning the  question  involved  under  this 
heading,  we  are  convinced  that  the  judgment 
below  is  Bui^rarted  by  the  law  and  the  facts. 

Fifth.  Did  the  court  err  in  charging  the 
estate  of  Vincent  Borelng  at  the  rate  of  8 
per  cent  oa  said  sums  of  $3,000  and  $20,000, 


from  the  time  they  were  received  by  hlmt 
While  appellees  contended  below  that  the 
rate  of  Interest  agreed  uiwn  between  them  and 
Vincent  Borelng  as  to  advancements  was  T 
per  cent.,  in  view  of  certain  letters  of  Bore- 
lng to  the  effect  that  8  per  cent  was  the 
rate  agreed  upon,  the  lower  court  held  that 
each  of  the  partners  should  receive  interest; 
on  the  advancements  made  by  him  to  the 
firm,  at  the  rate  of  8  per  cent  Neither  ap- 
pellants nor  appellees  complain  of  this  part 
of  the  Judgment  The  appellants,  however, 
insist  that  It  is  inequitable  and  unjust  to 
charge  the  estate  of  Vincent  Boreing  with 
the  sums  received  by  him  at  the  rate  of  8 
per  cent  per  annum  Interest  The  record 
discloses  the  fact  that  Moss  and  Wilson  were 
for  years  insisting  upon  a  settlement  of  the 
partnership  affairs.  Each  wrote  nnmeroua 
letters  to  Boreing,  asking  that  a  time  be  fix- 
ed when  they  could  all  meet  and  definitely 
determine  and  fix  the  Interest  of  each  in  the 
partnership  property,  for  some  reason  or 
other,  no  such  meeting  was  ev«r  bad,  and 
no  settlement  was  ever  made.  It  also  ap- 
pears from  the  record  that,  aside  from  one 
or  two  insignificant  sums,  Vincent  Borelng 
never  charged  himself  with  any  money  re- 
ceived by  bim,  although  he  kept  an  accurate 
account  of  all  disbursements  or  advance 
ments  made  by  him.  Cotmsel  for  appellants 
insist  that  the  estate  of  Vincent  Borelng 
should  not  be  charged  any  Interest  at  all,  or, 
if  charged  Interest,  the  rate  should  not  be 
higher  than  6  per  cent,  or  the  moneys  re- 
ceived by  him  should  be  applied  according  to 
the  partial  payment  rule.  The  light  of  the 
partners  in  this  case  to  interest  on  advance- 
ments does  not  depend  upon  amy  settlement 
or  accounting  fixing  a  balance  due  by  any  one 
of  the  partners  to  the  firm,  but  upon  the  fact 
that  it  was  especially  embraced  in  the  con- 
tract of'  partnership.  Manifestly  it  would  be 
inequitable  and  unjust  to  allow  a  partner  8 
per  cent  Interest  on  advancements  and  not 
charge  him  a  like  rate  on  the  sums  received 
by  him.  To  do. so  would  be  to  put  a  premium 
upon  delay.  The  partner  receiving  Interest 
on  advancements  could,  by  prolonging  the 
day  of  settlement,  secure  an  unjust  and  un- 
fair advantage  of  the  other  members  of  the 
firm.  In  our  opinion,  this  Is  not  a  case  of 
lender  and  borrower,  or  creditor  and  debtor. 
Boreing  agreed  to  advance  from  time  to  time 
such  sums  as  were  needed  for  the  purchase 
of  the  land  and  the  expenses  of  the  enter* 
prise  In  the  way  of  taxes,  surveying,  etc.  It 
Is  admitted  that  he  made  such  advance- 
ments, and  his  estate  is  now  claiming  Interest 
on  them  from  their  respective  dates.  It  also 
appears  that  he  received  large  sums  of  mon- 
ey from  time  to  time  ftcwa  the  sales  of  the 
land  and  timber  and  other  sources.  In  this 
way  he  had  an  account  with  his  firm  for  the 
advancements  made,  and  bis  firm  had  an  ac- 
count with  him  for  the  receipts  wUch  came 
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to  his  hands  from  the  abore  sources.  This 
being  the  case,  the  entire  transaction  was 
one  of  mutual  accounts,  and  must  be  dealt 
with  as  ancb,  and  not  in  the  mode  prescribed 
In  the  statute  In  the  case  of  a  mere  creditor 
and  debtor. 

In  the  case  of  Farmers'  dc  Shippers'  Leaf 
Tobacco  Warehouse  Co.  t.  Head  &  Swltzer, 
29  Ky.  Law  Rep.  328,  98  S.  W.  17,  this  court 
said:  "The  transactions  between  the  parties 
InvolTed  $100,000.  They  covered  a  period  of 
10  years— from  1891  to  1903,  inclnslre.  There 
had  never  been  a  settlement  between  them. 
It  Is  not  contended  but  that  appellees  shipped 
to  appellant  and  Its  predecessors  all  the  to- 
bacco bought  by  them  with  the  meaas  ad- 
ranced  to  them.  The  tobacco  was  supposed 
to  be  sold  for  an  Increased  price  generally. 
Appellees  were  led  to  believe  that  the  ven- 
ture was  making  some  money.  They  claim 
to  have  not  kept  books,  bat  relied  on  appel- 
lant's books  to  show  the  transactions.  Tak- 
ing appellant's  books  as  the  basis  of  settle- 
ment, and  applying  the  facts,  showing  the 
agreement  between  the  parties,  to  the  rules 
of  law  that  should  obtain,  we  cannot  say  that 
the  chancellor  erred  in  his  conclusions.  The 
apparent  large  discrepancy  of  |10,000  may  be 
accounted  for  by  at  least  two  classes  of  Items 
about  which  the  parties  widely  differ — one  of 
Interest;  the  other  of  commissions  to  appel- 
lees on  shipments  to  appellant  Appellant 
(and  we  include  Its  predecessor,  whose  af- 
fairs were  all  taken  over  by  appellant)  charg- 
ed appellees  Interest  usually  from  the  time 
loans  were  made  till  sales  were  made,  when 
the  proceeds  of  sales  were  credited  and  the 
balamce  taken  as  a  new  principal,  on  which  In- 
terest was  counted  till  another  sale,  and  so 
on.  As  sales  were  being  made  nearly  every 
week.  It  thus  came  about  that  appellant  was 
Indulging  a  system  of  compounding  interest 
that  was  ruinous  to  the  debtors.  The  more 
frequent  they  made  small  sales,  or  It  made 
them  for  them,  the  harder  the  compounding 
of  Interest  became.  We  think  interest  should 
have  been  counted  on  the  sums  advanced  by 
appellant  at  6  per  cent,  per  annum,  and  ap- 
pellees should  have  been  credited  by  Interest 
at  the  same  rate  on  proceeds  of  sales  made 
for  them  by  appellant  from  dates  of  sales. 
The  loans  were  not  for  a  definite  term  or 
period.  The  sales  were  not  by  agreement  ap- 
plied to. any  particular  loan.  The  mutual 
running  accounts  should  have  been  treated 
on  the  same  basis.  There  was  nothing  In  the 
arrangement  between  the  parties  that  justi- 
fied the  warehousemen  getting  all  the  Inter- 
est It  was  not  a  case  of  partial  payments, 
bat  was  one  of  mutual  accounts  of  equal 
nnkL"  The  facts  of  the  case  at  bar  are  very 
analogous  to  the  facts  In  the  above  case. 
The  advancements  made  by  Borelng  were  not 
for  a  definite  time,  and  were  made  to  the 
firm  of  which  he  was  a  member.  "The  pro- 
ceeds of  sales  of  land  and  timber  and  the  col- 
lection of  rents  by  blm  were  not  applied,  and 
In  the  nature  of  the  case  could  not  be  applied. 


upon  any  particular  item  of  advancement, 
but  constituted  an  account  between  Borelng 
and  the  partnership,  showing  the  amounts 
for  which  he  should  account  to  the  firm.  Up- 
on the  one  side  Is  the  running  account  of  ad- 
vancements made;  on  the  other  side  Is  the 
account  of  moneys  received  from  the  pro- 
ceeds of  the  sales  of  partnership  property 
made  by  Borelng  as  trustee  'for  the  partner- 
ship. Thus  it  is  not  a  case  of  partial  pay- 
ments, but  one  of  mutual  accounts  of  equal 
rank. 

But  counsel  for  appellants  contend  most 
earnestly  that  the  deed  from  Borelng  to  the 
Bell  County  Coke  &  Improvement  Company 
shows  that  $15,880  of  the  purchase  money 
was  a  deferred  payment  bearing  6  per  cent 
Interest  from  the  2Sth  day  of  March,  1890, 
and  that  it  is  improper  to  charge  Boreing's 
estate  with  8  per  cent  on  the  money  received 
by  blm,  when  the  deed  shows  that  a  portion 
of  the  purchase  price  has  not  been  received, 
and  bis  estate  Is  only  entitled  to  6  per  cent 
Interest  on  the  deferred  payment  As  said 
before,  however,  Borelng  received  In  cash 
and  stock  more  than  sufficient  to  pay  for  the 
500  acres  of  partnership  property  Included  In 
the  1,000  acres  conveyed  by  him  to  the  Bell 
County  C<^e  ft  Improvement  Company,  and 
it  was  his  duty  first  to  apply  the  payments 
so  made  to  the  liquidation  of  the  partnership 
debt  While  as  between  the  Borelng  estate 
and  the  Bell  County  Coke  &  Improvement 
Company,  the  lien  to  secure  the  deferred 
payment  of  $15,880  and  Interest  is  upon  the 
entire  1,000  acres  of  land.  In  so  far  as  it  af- 
fects the  settlement  of  this  partnership,  the 
Hen  covers  only  the  land  owned  by  Borelng 
individually;  he  having  received  the  full 
value  of  the  partnership  property,  which 
should  have  been  applied  to  the  payment  of 
the  debt  due  the  partnership. 

Sixth.  Did  the  lower  court  properly  over- 
rule the  motion  of  appellants  to  set  aside 
those  portions  of  the  Judgment  respecting 
said  Items  of  $3,000  and  $20,000,  and  to  refer 
to  the  commissioner  for  further  proof? 

Counsel  for  appellants  complain  most  ear- 
nestly of  the  action  of  the  trial  court  in 
singling  out  the  two  Items  of  $8,000  and  $20,- 
000,  and  passing  upon  those  questions.  In- 
stead of  referring  tbem  to  the  commissioner  ' 
for  the  purpose  of  hearing  proof  and  report- 
ing thereon.  They  insist  that  the  trial  court 
should  have  awarded  them  a  new  trial,  not 
only  on  this  ground,  but  because  of  the  facts 
alleged  in  certain  affidavits  and  contained  in 
the  deed  of  Vincent  Borelng  to  the  Bell  Coun- 
ty Coke  &  Improvement  Company  dated  May 
3, 1800,  purporting  to  convey  a  certain  bound- 
ary of  land,  whose  area  Is  not  stated,  in  con- 
sideration of  $25,000,  of  which  $12,500  was 
paid  and  $12,500  was  to  be  paid  in  12  months 
from  March  1,  1890.  We  have  carefully  read 
the  affidavits  pro  and  con,  and  are  of  the 
opinion  that  the  questions  relating  to  the 
$3,000  and  $20,000  transactions  were  taken 
up,  heard,  and  discussed  by  the  trial  court 
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with  the  distinct  anderstauding  that  be 
should  then  and  there  pass  thereon.  Besides, 
the  order  of  submission  shows  that  the  case 
was  submitted  on  exceptions  to  certain  depo- 
sitions and  "for  hearing  and  trial  in  chief." 
Under  these  circumstances,  without  such  an 
agreement  and  understanding  between  coun- 
sel for  appellants  and  appellees,  the  trial 
court  would  have  been  Justified  in  passing 
upon  the  questions  referred  to.  It  is  quite 
evident  from  the  record  that  the  appellants 
were  at  all  times  relying  upon  the  fact  that, 
Vincent  Borelng  being  dead.  It  would  be  Im- 
possible for  appellees  to  establish  their  con- 
tentions. There  Is  nothing  to  show  that  the 
evidence  referred  to  In  their  affidavits  In  sup- 
port of  their  motion  for  a  new  trial  could 
not  have  been  secured  in  time  for  the  final 
bearing.  The  deed  referred  to  was  on  rec- 
ord, and  a  copy  thereof  could  bave  been  read- 
ily secured.  No  good  reason  is  shown  why  it 
was  not  secured  in  time  for  the  hearing.  Be- 
sides, the  affidavit  of  EL  C.  Ford,  who  lived 
in  Plnerille,  and  whose  deposition  could 
readily  have  been  taken,  tends  rather  to  sup- 
port the  conclusion  reached  by  the  trial  court. 
He  says  that  "the  price  was  to  be  $55,000  for 
1,000  acres,  and  was  sold  by  the  acre,  and.  If 
land  fell  short,  then  V.  Borelng  was  to  rebate 
at  rate  of  |55  per  acre  for  such  shortage." 
This  does  not  show  that  any  higher  price 
was  placed  upon  one  acre  than  upcm  another. 
With  this  affidavit  before  him,  the  court 
could  not  help  reaching  the  conclusion  tliat, 
in  fixing  the  value  of  the  land  at  $40  per  acre, 
or  $16  per  acre  less  than  this  affidavit  sbows 
was  the  agreed  price,  he  made  no  error  in 
favor  of  appellees.  The  deed  in  question.  It 
is  claimed,  covered  only  125  or  IfiO  acres  of 
the  land  sold  to  the  Bell  County  Coke  &  Im- 
provement Company.  It  Is  the  contention  of 
appellants  tliat  the  remaining  850  or  875 
acres  are  shown  by  this  deed  to  have  been 
valued  at  $30,000.  The  deed  cannot,  how- 
ever, be  regarded  as  conclusive  of  the  value 
fixed.  It  is  not  shown  that  either  Moss  or 
Wilson  had  any  knowledge  of  Its  provisions 
at  the  time  it  was  executed,  and  certainly  it 
I  was  not  binding  on  them.  Besides,  the  af- 
fidavit of  Ford  completely  nullifies  the  re- 
citals of  the  deed.  We  are  of  the  opiniod, 
therefore,  that  the  trial  court  did  not  err  in 
refusing  to  grant  a  new  trial,  and  again  re- 
ferring the  case  to  the  commissioner  to  take 
further  proof  In  regard  to  the  items  of  $3,000 
and  $20,000. 

Upon  a  case  Involving  so  many  questions 
of  law  and  fact,  and  consisting  of  such  a 
voluminous  record,  we  think  the  trial  court 
displayed  admirable  Judgment  In  the  conclu- 
sions he  reached.  After  a  careful  examina- 
tion of  the  entire  record,  we  are  of  the  opin- 
ion that  It  contains  no  error  prejudicial  to 
the  substantial  rights  of  the  appellants. 
Wherefore  the  Judgment  is  affirmed. 

BARKER,  J.,  not  sitting. 


MORREIiL   RBFRI6ERATOB   CAB  CO.  t. 
COMMONWEAl/TH. 

(Court  of  Appeals  of   Kentn<^.     Maich   17,. 
1908.) 

1.  Taxation    —   Constitutiohai,    Rbquibs- 

HKNTS    —    CLASSiriCATIOIl     OT    SDBJECTS    — 

Unifokmitt. 

While  a  state  may  classify  the  sabjects  of 
taxation  within  its  territory  upon  a  reasonable 
basis,  and  such  classification  cannot  be  objected 
to  so  long  as  there  is  equality  within  the  limits 
of  the  classification,  under  Const  {  174,  requir- 
ing equality  in  taxation,  and  U.  S.  Const. 
Amend.  14,  prohibiting  a  state  from  depriving 
any  person  of  his  property  without  due  process 
of  law,  or  denying  to  any  person  the  equal  pro- 
tection of  the  law,  an  arbitrary  classification  for 
purposes  of  taxation  is  void. 

[Ed.  Note. — For  cases  in  point,  see  Gent,  Dig. 
vol.  45,  Taxation,  {{  90-95.] 

2.  Statutes— CoNBTBUcnoN. 

It  is  a  fundamental  rule  of  statutory  con- 
struction that  a  law  will  be  construed,  if  pas- 
sible, so  as  to  render  it  valid,  rather  than  so  ss 
to  render  It  invalid. 

\Ei.  Note.— For  cases  in  point  see  Cent  Dix. 
vol.  44,  Statutes,  {  5&] 

8.  Taxation  — •  Lbvt— Absessxert— Mods  or 

ASSESSMKNT  OF  COBFOKATB  PBOPBBTT— VAL- 
UATION OF  Fbahchise. 

Ky.  St  1908,  {  4081,  provides  that  in  tax- 
ing railroad,  telegraph,  telephone,  express,  sleep- 
ing, and  palace  car  companies,  etc.,  the  lines  of 
which  extend  beyond  the  state,  that  proportion 
of  the  value  of  the  capital  stock  which  the  length 
of  the  lines  in  this  state  bears  to  the  total  length 
of  the  lines  shall  be  considered  In  fixing  the 
value  of  the  corporate  franchise  taxable  In  this 
state,  and  such  franchise  shall  be  taxed  in  each 
county.  Incorporated  town,  etc.,  through  whldi 
such  lines  are  operated,  in  the  same  proportion 
that  the  length  of  the  line  In  such  county,  etc., 
bears  to  the  whole  length  of  the  lines  withio 
the  state.  Defendant  is  a  Kentucky  corporation, 
engaged  in  manufacturing  refrigerator  cars  in 
this  state  which  it  leased  to  a  packing  house 
company  in  another  state.  Beld,  that  while  re- 
frigerator car  companies  were  not  expressly  in- 
cluded in  the  statute,  the  Legislature  intended 
to  include  within  the  statute  all  OM'porations 
similar  to  those  enumerated ;  and.  defendant's 
business  being  similar  to  that  of  the  car  com- 
panies named,  it  was  subject  to  taxation  under 
section  4081. 

4.  Towns— Taxation— Omittbd  Pbopebtt. 

The  cities  of  this  state  have  power  to  levy 
and  collect  taxes,  and  to  retrospectively  assess 
all  omitted  property,  and  have  an  ample  fiscal 
system  of  their  own ;  and  since,  where  the  stat- 
ute gives  a  special  remedy,  it  is  exclusive.  Kv. 
St  1903,  {  4241,  making  it  the  duty  of  the 
sheriff  or  auditor's  agent  to  list  for  taxation  all 
property  omitted  by  the  assessor,  etc  for  any 
years,  and  providing  the  manner  in  which  such 
property  may  be  assessed,  does  not  authorise  the 
assessment  of  defendant's  corporate  franchise 
thereunder  for  the  benefit  of  a  town ;  the  stat- 
ute being  intended  to  apply  only  to  state,  county, 
and  district  taxes. 

5.  ScnooLS  AND  School  Districts— Taxes — 

I^VT  AND  ASSESSKENT — STATBltENT  OP  PUB- 

POSE  OF  Tax. 

Const  {  180,  provides  that  every  resofution 
passed  by  any  county,  city,  town,  etc.,  levying  a 
tax  shall  specify  the  purpose  for  which  the  tax 
is  levied.  A  resolution  of  the  trustees  of  a 
school  district  declared  that  a  property  tax  of 
.%  cents  on  each  $100  worth  of  taxable  property 
should  be  levied.  Held,  that  the  levy  was  void, 
as  omitting  to  state  the  purpose  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig> 
vol.  43,  Schools  and  School  Districts,  |  240.] 
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6.  Same— SuBSEQCENT  Levy. 

Thongrh  the  levy  was  void  for  failure  to 
apecify  the  purpose  thereof,  the  trustees  may 
subsequently  make  a  valid  levy. 

7.  Taxation  —  Plaok  «f  Taxation— Cobpo- 

BATE    PBOFEBTT   —  BOIXING    STOCK    Or  Oab 

Company. 

Where  defendant  refrigerator  car  company 
a  Kentucky  corporation,  leased  the  greater  num- 
ber of  its  cars  for  use  in  another  state,  but  op- 
erated a  small  number  of  them  in  this  state, 
only  those  cars  operated  in  this  state  are  taxable 
here. 

Nmm,  J.,  diaaentlng. 

Appeal  from  Circuit  Court,  Carlisle  Coun- 
ty. 

"To  be  officially  reported." 

Proceedings  by  the  commonwealth  against 
the  Morrell  Refrigerator  Car  Company.  From 
a  Judgment  in  part  for  the  commonwealth, 
defendant  appeals.  Reversed  and  remanded 
for  further  proceedings. 

Humphrey  ft  Humphrey,  John  B.  Kane, 
and  L.  R.  Teaman,  for  appellant.  T.  M.  Col- 
lins and  J.  M.  Nichols  ft  Son,  for  the  Com- 
monwealth. 

BARKER,  J.  The  Morrell  Refrigerator 
Car  Company  is  a  corporation  organized  un- 
der the  corporation  laws  of  Kentucky,  and 
has  its  principal  place  of  business  at  Bard- 
well,  Carlisle  county,  Ky.  Its  authorized 
capital  stock  Is  fixed  at  |100,000,  and  it  owns 
a  largb  number  of  refrigerator  cars,  all  of 
which  It  rents  or  hires  to  John  Morrell  ft 
Co.,  Limited,  of  Ottumwa,  Iowa.  This  lat- 
ter corporation  is  engaged  in  the  packing 
house  business,  and  uses  the  cars  it  rents 
from  the  appellant  company  for  the  purpose 
of  carrying  its  products  to  various  points  of 
shipment  throughout  the  United  States  and 
Canada.  To  the  various  railroads  which 
haul  its  cars  west  of  the  Mississippi  river  it 
pays  one  cent  per  mile  per  car,  and  to  those 
which  haul  its  products  east  of  the  Mlasis- 
Kippl  it  pays  three-fourths  of  a  cent  per  mile 
per  car.  A  very  small  part  of  its  products 
— perhaps  not  greater  than  5  per  cent  of  the 
whole — is  shipped  to  or  through  Kentucky. 
In  1903  this  proceeding  was  commenced  in 
the  county  court  of  Carlisle  county  by  T.  C. 
Halteman,  state  auditor's  agent,  under  sec- 
tion 4241,  Ky.  St  1903,  to  have  all  of  the 
property  of  the  defendant  corporation,  in- 
cluding its  franchise,  assessed  as  omitted 
property  for  the  years  1895  to  1903,  inclu- 
sive. Pending  the  litigation  an  amendment 
was  filed.  Including  the  year  1904.  The  coun- 
ty Judge  held  that  the  five-year  statute  of 
limitation  barred  the  state's  right  for  all  the 
years  included  In  the  statement  prior  to  1899, 
but  for  the  years  1899  to  1904,  inclusive,  he 
reassessed  the  corporation  for  all  of  its 
property.  Including  the  total  number  of  its 
cars  and  franchise.  From  this  Judgment  an 
appeal  was  prosecuted  to  the  Carlisle  cir- 
cuit court,  where  so  much  of  It  as  assessed 
the  cars  of  the  defendant  was  reversed,  but 
the  total  value  of  the  defendant's  franchise 


was  assessed  for  state,  county,  and  city 
purposes  for  the  years  1899  to  1904,  inclu- 
sive. To  test  the  soundness  of  this  Judg- 
ment this  appeal  Is  prosecuted. 

The  appellant  corporation  at  first  denied 
that  It  was  liable  to  a  franchise  tax  at  all, 
but  now  concedes  that  under  the  opinion  of 
this  court  in  the  case  of  Louisville  Tank 
Line  V.  Commonwealth,  93  S.  W.  653,  29  Ky. 
Ijaw  Rep.  257,  its  fi-ancblse  is  included 
among  those  corporations  which  section  4077, 
Ky.  St  1903,  requires  to  pay  a  franchise  tax. 
The  only  question,  then,  on  this  branch  of 
the  case  Is  whether  or  not  the  corporation 
shall  pay  a  tax  on  all  of  its  franchise  to  the 
state  of  Kentucky  and  other  taxing  districts 
therein  to  which  it  is  subject  or  whether, 
under  section  4081,  It  is  entitled  to  an  ap- 
portionment of  its  franchise  after  the  plan 
therein  set  forth,  and  pay  only  on  such  pro- 
portion as  is  taxable  in  Kentucky.  Section 
4077  enumerates  the  classes  of  corporations 
subject  to  a  franchise  tax,  and,  as  above 
said,  it  is  now  admitted  that  the  appellant 
corporation  is  included  in  the  general  lan- 
guage, "and  every  other  like  company,  cor- 
poration or  association,"  which  follows  the 
enumeration  of  the  corporations  required  to 
pay  a  franchise  tax ;  so  that  as  said  above  it 
only  remains  to  ascertain  how  the  franchise 
is  to  be  taxed.  It  Is  Insisted  by  appellant 
that  Its  franchise  must  be  taxed  under  the 
provisions  of  section  4081,  which  is  as  fol- 
lows: "If  the  corporation  organised  under 
the  laws  of  this  state  or  of  some  other  state 
government  be  a  railroad,  telegraph,  tele- 
phone, express,  sleeping,  dining,  palace  or 
chair  car  company,  the  lines  of  which  extend 
beyond  the  limits  of  the  state,  the  said  board 
will  fix  the  value  of  the  capital  stock  a» 
hereinbefore  provided,  and  that  proportion 
of  the  value  of  the  capital  stock,  which  the 
length  of  the  lines  owned,  leased  or  con- 
trolled in  this  state,  bears  to  the  total  length 
of  the  lines  owned,  leased  or  controlled  iu 
this  state  and  elsewhere,  shall  be  considered 
in  fixing  the  value  of  the  corporate  fran- 
chise of  such  corporation  liable  for  taxation 
in  this  state;  and  such  corporate  franchise 
shall  be  liable  to  taxation  In  each  county, 
incorporated  city,  town  or  district  through, 
or  into  which,  such  lines  pass,  or  are  operat- 
ed, in  the  same  proportion  that  the  length 
of  the  line  in  such  county,  city,  town  or  dis- 
trict bears  to  the  whole  length  of  lines  in 
this  state."  Appellant  admits,  of  course, 
that  it  is  not  specifically  named  In  the  list 
of  corporations  set  forth  in  the  above  sec- 
tion, but  claims  that  it  is  fairly  embraced 
within  the  spirit  of  the  statute,  and  that  the 
court  should  so  construe  the  language  of  the 
law  as  to  tax  its  franchise  by  the  same  meth- 
od of  pro  rata  apportionment  as  is  given  to 
the  corporations  specifically  named  In  the 
section;  and  it  is  insisted  that  this  should 
be  done,  not  only  because  the  language  of 
the  section  will  legitimately  bear  such  con- 
struction, but   that  any   other  will   render 
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the  law  Inimical  to  those  prorlBlons  of  the 
state  and  federal  Constitutions  which  re- 
quire egualltr  In  the  matter  of  taxation. 
On  the  other  hand,  the  state  Insists  that  the 
proTlslon  of  section  4081  for  a  pro  rata  as- 
sessment of  franchises  shonld  be  limited  to 
the  corporations  speclflcally  named  therein, 
and  that  a  taxing  statute  may  not  be  liberal- 
ly construed  as  against  the  state  and  In  fa- 
Tor  of  a  partial  exemption  from  taxation. 
It  Is  nndonbtedly  true  that  a  state  may 
classify  the  varlona  subjects  of  taxation 
within  Its  territory  upon  a  reasonable  basis, 
and,  so  long  as  equality  prevails  within  the 
limits  of  the  classification  efltabllshed,  no 
ralld  complaint  can  be  made  of  a  discrlmlna- 
tlon  as  between  the  classes.  Section  174 
of  oar  Constitution  requires  equality  of  tax- 
atlon,  and  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States  provides 
that  no  state  shall  deprive  any  person  of  his 
"property,  without  due  process  of  law;  nor 
deny  to  any  person  within  its  Jurisdiction 
the  equal  protection  of  the  laws."  Now, 
while,  as  said  before,  the  state  may  classify 
)ts  various  subjects  of  taxation,  this  classi- 
fication must  not  be  arbitrary,  and  the  state 
statute  which  makes  an  arbitrary  classlflca- 
tloo  Is  void,  both  under  the  Constitution  of 
our  own  state  and  of  the  provisions  of  the 
fourteenth  amendment  above  quoted.  O.,  C.  & 
S.  F6  Ry.  v.  Bills,  165  U.  8.  160,  17  Sup. 
Ct  265,  41  Li  Ed.  666;  A.,  T.  and  S.  Fg 
Railroad  Co.  v.  Matthews.  174  U.  S.  98,  19 
Sup.  Ct  609,  43  L.  Ed.  909. 

The  state  Insists  that  the  classification 
made  by  including  all  of  the  corporations 
specifically  named  in  section  4081,  and  ex- 
cluding the  appellant  corporation,  would  be 
a  reasonable  classlflcatlon,  because  the  cor- 
porations named  operate  either  railroad,  tele- 
graph or  telephone  lines  both  In  this  state  and 
in  other  states  or  countries,  and  that  It  would 
t>e  manifestly  unfair  to  tax  the  whole  fran- 
chise of  a  railroad  which  operates  in  two  ot 
more  states  In  one  of  them.  There  would 
be  more  force  In  this  suggestion  if  the  sub- 
jects of  franchise  taxation  enumerated  in  the 
section  under  discussion  were  limited  to  rail- 
road, telegraph,  or  telephone  corporations. 
Unfortunately  for  this  position-  express  com- 
panies, sleeping  car,  dining,  palace,  and  chair 
car  companies  are  specifically  enumerated 
as  subjects  of  taxation  whose  franchises  must 
be  apportioned  among  the  states  or  coun- 
tries through,  or  into  which,  It  operates. 
It  Is  true  that  the  appellant  corporation  does 
not  either  own  or  lease  any  lines  of  railroad 
over  which  it  operates ;  but  it  is  a  matter  of 
common  knowledge  that  express  companies, 
sleeping  car  companies,  dining,  palace,  and 
chair  car  companies  do  not  own  or  lease  the 
lines  over  which  they  operate,  but  their  cars 
are  hauled,  under  contract,  by  the  railroads 
over  whose  lines  their  cars  are  moved.  There 
Is  not  the  slightest  difference  between  ttie 
business  done  by  the  appellant  corporation 
and  that  which  is  done  by  sleeping,  dining. 


palace,  or  chair  car  corporations.  Louisville 
Tank  Line  v.  Commonwealth,  supra.  All  of 
these  various  organizations  own  cars  with 
which  they  make  a  profit  by  having  tliem 
hauled  tbronghout  the  states  by  contract  with 
the  various  railroads  over  whose  lines  their 
cars  are  operated;  and,  unless  we  can  say 
that  a  mere  difference  in  the  name  of  the 
corporation  is  a  reasonable  basis  for  classi- 
fication. It  Is  not  maintainable  that  there 
can  be  one  rule  for  the  taxation  of  appellant's 
franchise  and  another  and  more  favorable 
one  for  the  taxing  of  the  franchise  of  sleep- 
ing, dining,  palace,  or  chair  car  corporations 
organized  in  this  state  and  operating  both 
In  and  out  of  this  state.  Bo  that  it  can  hard- 
ly be  questioned  that  If  the  appellant  cor- 
poration may  not  be  included  within  the 
language  used  by  section  4081,  and  thus  ob- 
tain the  same  method  of  taxation  of  its 
franchise  that  Is  enjoyed  by  the  corporations 
specifically  enumerated  therein,  then  this 
section  Ifl  inimical  to  the  fourteenth  amend- 
ment of  the  federal  Constitution,  and  nec- 
essarily void.  It  Is  a  fundamental  rule  of 
statutory  construction  that  the  law  should 
be  given,  if  possible,  such  a  construction  as 
will  render  it  valid  rather  than  one  which 
will  render  It  Invalid. 

We  bad  occasion  to  review  at  some  length 
the  question  when  and  how  far  the  courts  are 
Justified  in  expanding  or  contracting,  adding 
to  or  subtracting  from  the  language  of  a 
statute  in  order  to  preserve  the  integrity  of 
the  law,  In  the  case  of  Commonwealth  v.  Roa- 
enfleld  Bros.  &  Co.,  118  ICy.  374,  80  S.  W. 
1178,  82  8.  W.  483,  and  we  said  on  this  subject 
In  the  opinion:  '^he  cardinal  rule  of  statu- 
tory construction  is  that  the  intention  of  ■ 
the  Legislature  shall  be  effectuated,  even  at 
the  expense  of  the  letter  of  the  law ;  and.  to 
accomplish  this,  the  meaning  of  words  may 
be  modified,  the  structure  of  sentences  chang- 
ed, or  some  words  rejected  altogedier,  and 
others  interpolated.  Endllch,  in  his  work  on 
the  Interpretation  of  the  Statutes,  f  295,  thus 
states  the  rule:  'Where  the  language  of  a 
statute  In  Its  ordinary  meaning  and  grammat- 
ical construction  leads  to  manifest  contra- 
diction of  the  apparent  purpose  of  the  enact- 
ment, or  to  some  Inconvenience  or  absurdity, 
hardship,  or  Injustice,  presumably  not  in- 
tended, a  construction  may  be  put  upon  It 
which  modifies  the  meaning  of  the  words, 
and  even  the  structure  of  the  sentence.  This 
is  done  sometimes  by  giving  an  unusual 
meaning  to  particular  words,  sometimes  by 
altering  their  collocation,  or  by  rejecting 
them  altogether,  or  by  interpolating  other 
words,  under  the  Infiuoice,  no  doubt,  of  an  ir- 
resistible conviction  that  the  Legislature 
could  not  possibly  have  Intended  what  Its 
words  signify,  and  that  the  modifications 
thus  made  are  mere  corrections  of  careless 
language,  and  really  give  the  true  intention. 
The  ascertainment  of  the  latter  is  the  cardl" 
nal  rule,  or  rather  the  end  and  object  of  all 
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constrnctlon ;  and,  where  the  real  design  of 
the  Legislature  In  ordaining  a  statute,  al- 
though It  be  not  predaely  expressed.  Is  yet 
plainly  perceivable  or  ascertained  with  rea- 
■onable  certainty,  the  language  of  the  statute 
must  be  given  such  a  construction  as  will  car- 
ry that  design  into  effect,  even  if  in  so  do- 
ing the  exact  letter  of  the  law  be  sacrificed, 
or  though  the  construction  be.  Indeed,  con- 
trary to  the  letter.  And  this  rule  holds  good 
even  In  the  construction  of  criminal  statutes. 
Of  course,  if  the  meaning  of  the  Legislature  Is 
clear,  every  technical  rule  of  construction 
must  yield,  and,  though  tiie  words  used  to 
express  that  meaning  be  not  apt  for  the  pur- 
pose, they  will  be  so  construed  as  to  serve 
the  same.  And,  a  fortiori,  If  there  is  an  ex- 
press declaration  of  the  intent  and  meaning 
of  a  statute  by  a  provision  In  the  same  to 
carry  out  that  Intent,  all  other  parts  of  the 
act  are  controlled  In  construction  of  it  A 
clause  doubtful  upon  its  grammatical  con- 
struction will  be  controlled  by  the  general 
intent  of  the  Legislature,  rather  than  by  the 
literal  meaning  of  the  language.'  This  prin- 
ciple is  upheld  In  the  case  of  Commonwealth 
T.  Orlnstead  ft  Tinsley,  108  Ky.  59,  65  S.  W. 
720,  67  S.  W.  471.  In  the  case  of  Sams  v. 
Sams's  Adm'r,  85  Ky.  400,  8  S.  W.  594,  it  is 
said:  'It  is  a  well-settled  rule  of  construc- 
tion that  the  letter  of  a  statute  will  not  be 
followed  when  it  leads  to  an  absurd  conclu- 
sion ;  but,  on  the  contrary,  the  reason  for  the 
enactment  must  enter  Into  its  interpretation, 
BO  as  to  determine  what  was  intended  to  be 
accomplished  by  it'  In  the  case  of  Bailey  v. 
Ck)mmonweaIth,  11  Bush,  680,  Judge  Cofer, 
speaking  for  the  court,  said:  'Words  in  a 
statute  are  always  to  be  understood  ac- 
cording to  the  approved  use  of  language.  But 
there  are  other  rules  of  construction  of  equal 
dignity  and  importance,  which  must  not  be 
overlooked,  and  which,  although  not  incor- 
porated in  our  statute,  are  as  binding  upon 
the  courts  as  if  embodied  in  It  One  of  these 
rules  is  that  "every  statute  ought  to  be  ex- 
pounded, not  according  to  the  letter,  but  ac- 
cording to  the  meaning";  and  another  that 
"every  interpretation  that  leads  to  an  ab- 
surdity ought  to  be  rejected";  and  still  an- 
other that  a  law  "ought  to  be  interpreted  in 
such  manner  as  that  it  may  have  effect,  and 
not  be  found  vain  and  illusive."  '  To  the  same 
effect  is  Feemster  v.  Anderson,  6  T.  B.  Mon. 
637." 

We  have  no  difficulty  in  reaching  the  con- 
chisiou  that  in  enacting  section  4081  the  Leg- 
islature intended  that  it  should  embrace  all 
corporations  similar  to  those  enumerated;  in 
other  words,  to  embrace  all  corporations 
which  operate  or  carry  on  business  over  rail- 
road, telegraph,  or  telephone  lines  partly  In 
this  state  and  partly  In  other  states  or 
coontries.  And  we  are  equally  clear  that 
under  the  foregoing  authority,  we  have  the 
right  to  extend  the  term  "express,  sleeping, 
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dining,  palace,  or  chair  car  company"  to  em- 
brace all  car  companies  or  corporations 
which  operate  In  this  or  other  states  over 
lines  they  own  or  lease,  or  wliich  operate 
over  the  Hues  of  railroads  by  having  their 
cars  hauled  under  special  contract  It  Is  im- 
possible to  ccmceive  that  the  Legislature  in- 
tended to  make  a  distinction  in  the  mode  of 
taxation  between  a  refrigerator  car  company 
and  a  palace  car  company  doing  business  in 
precisely  the  same  way.  The  refrigerator 
car  company  owns  refrigerator  cars  which  it 
rents  out  or  hires  for  the  purpose  of  trans- 
porting fresh  slaughtered  beef  and  other 
meats  and  vegetables  and  similar  perishable 
products  from  one  point  of  the  continent  to 
another.  The  palace  car  company  owns  spe- 
cially constructed  cars  which  It  rents  out  or 
hires  for  the  purpose  of  transporting  live 
stock,  such  as  beef  cattle,  horses,  sbeQp,  and 
other  Mve  animals  from  one  point  of  the  con- 
tinent to  another.  In  all  of  their  essentials 
the  two  businesses  are  precisely  the  same; 
both  are  common  carriers;  neither  owns  the 
lines  of  railroad  over  which  Its  cars  are 
transported.  In  the  case  of  Louisville  Tank 
Line  V.  Commonwealth,  93  8.  W.  635,  29  Ky. 
Law  Rep.  257,  where  the  appellant  corpora- 
tion was  denying  that  its  franchise  was  tax- 
able at  all,  it  became  necessary  for  the  court 
to  dlscnss  the  character  of  business  it  did 
as  compared  with  the  btislness  done  by  those 
corporations  which  are  specifically  mentioned 
in  the  statute;  and,  while  the  question  we 
have  here  was  not  Involved  in  that  case,  the 
utterance  in  the  opinion  on  the  subject  of  the 
business  of  the  corporation  throws  a  strong 
cross-light  upon  the  question  we  have  in 
hand.  Speaking  of  the  tank  line  company,  it 
is  said:  "It  says  it  is  not  a  common  carrier, 
yet  its  business  is  exclusively  that  of  hiring 
its  vehicles  to  carry  commerce  on  railroads. 
So  far  as  that  is  concerned,  It  Is  not  one  whit 
different  In  nature  from  chair  car,  dining 
car,  or  sleeping  car  companies.  We  know 
that  there  are  corporations  who  furnish  cars 
of  peculiar  design  to  shippers,  such  as  refrig- 
erator cars  for  butcher  piroducts  and  the 
shipping  of  fruit,  or  'palace'  cars  for  horses 
and  cattle,  poultry  cars,  and  so  forth.  All 
these  are  engaged  In  'like'  business  to  the 
sleeping  car  and  chair  car  companies.  The 
fact  that  the  owner  of  these  cars  hires  out 
its  whole  outfit  to  one  customer  does  not 
change  the  character  of  its  business.  Re- 
frigerator car  companies,  the  horse  palace 
car  companies,  and  dining  car  companies  who 
do  not  operate  railroads.  In  the  absence  of 
legislation,  might  not  be  compelled  to  serve 
the  public.  At  any  rate,  they  would  be  un- 
der no  penalty  to  the  public  for  falling  to  do 
BO.  Having  the  right  to  hire  out  all  their 
cars  to  such  members  of  the  public  as  they 
may  choose  to  eerye.  It  follows  that  they 
could  let  them  all  to  one  customer.  Still  the 
business  would  be  auxiliary  to  that  of  com- 
mon carriers  by  supplementing  their  agencies 
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with  those  of  a  special  make  and  adapted  to 
a  particular  and  limited  oae  b7  which  com- 
merce la  handled  by  railroad  companiea  orer 
their  tracks.  It  partakes  of  every  essential 
feature  of  some  of  the  companies  specifically 
designated  in  the  statute." 

There  being  no  difference  in  principle  be- 
tween the  business  done  by  the  appellant  cor- 
poration and  that  done  by  some  of  the  cor- 
porations enumerated  In  section  4081,  of  ne- 
cessity Its  franchise  must  be  assessed  and 
taxed  In  the  same  way  as  their  franchises 
are  assessed  and  taxed.  If  not,  then  that 
uniformity  demanded  both  by  section  174  of 
our  own  Constitution  and  by  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
States  Is  violated.  The  trial  court  erred, 
therefore,  in  refusing  to  assess  the  franchise 
of  the  appellant  corporation  under  and  ac- 
cording to  the  provisions  of  section  4081. 

It  was  error  to  assess  the  franchise  of  ap- 
pellant corporation  for  the  benefit  of  the 
town  of  Bardwell  (sixth  class)  under  section 
4241  of  the  Kentucky  Statutes  of  1903.  All 
cities  of  this  commonwealth,  by  their  char- 
ters, are  given  the  power  to  levy  and  collect 
taxes.  They  have  inherent  power  thereunder 
to  retrospectively  assess  all  omitted  property. 
Citizens'  National  Bank  of  Lebanon  v.  Com- 
monwealth, 118  .Ky.  61,  80  S.  W.  479,  81  S. 
W.  686;  Botto's  Ex'r  v.  City  of  Louisville, 
117  Ky.  800,  79  8.  W.  241.  The  role  Is  that, 
where  the  statute  gives  a  specific  remedy,  it 
is  exclusive.  And,  as  the  cities  have  elabo- 
rate fiscal  systems  of  their  own,  It  must  be 
presumed  that  the  Legislature  did  not  In- 
tend that  section  4241  should  be  extended  to 
give  them  a  new  and  unnecessary  remedy, 
but  that  It  was  intended  to  confine  the  sec- 
tion of  the  statute  In  question  to  state,  coun- 
ty, and  district  taxes. 

It  Is  also  urged  by  appellant  that  the  court 
erred  in  enforcing  the  tax  levies  of  the  Bard- 
well graded  school  district,  because  they  are 
void  under  the  provisions  of  section  180  of 
the  Constitution,  which  is  as  follows:  "The 
General  Assembly  may  authorize  the  coun- 
ties, dtles  or  towns  to  levy  a  poll  tax  not 
exceeding  one  dollar  and  fifty  cents  per  head; 
Every  act  enacted  by  the  General  Assembly, 
and  every  ordinance  and  resolution  passed 
by  any  county,  city,  town,  or  municipal  board 
or  local  legislative  body,  levying  a  tax,  shall 
specify  distinctly  the  purpose  for  which  said 
tax  Is  levied,  and  no  tax  levied  and  collected 
for  one  purpose  shall  ever  be  devoted  to  an- 
other purpose."  It  is  said  that  the  tax  levies 
are  void  because  the  resolutions  by  which 
they  were  created  failed  to  state  the  pur- 
pose for  which  the  taxes  were  to  be  levied. 
The  tax  levies  in  question  are  for  the  years 
1899,  1900,  1901,  1902,  and  1903.  They  are 
all  substantially  alike,  and  a  copy  of  one  will 
serve  our  whole  purpose  here:  "May  11,  1903. 
Board  of  trustees  Bardwell  graded  free 
school  district  met  at  the  office  of  Dr.  W.  U 
Mosby.    Present:    Anderson,  Bodkin,  Black, 


Mosby,  and  Vaughn.  W.  L.  Mosby,  chairman. 
Motioned  and  carried  that  a  property  tax 
of  fifty  cents  on  each  one  hundred  dollars'' 
worth  of  taxable  property  in  said  district 
and  a  pciil  tax  on  each  white  male  cltlzea 
in  said  district  over  twenty-one  years  old 
be  levied  for  scholastic  year  1903.  W.  L. 
Mosby,  Obalnnan.  J.  H.  BlaCk,  Secretary." 
In  the  case  of  United  States  Fidelity  &  Guar- 
anty Co.  V.  Board  of  E3ducatlon  of  Somerset 
Public  Graded  School,  118  Ky.  855,  80  S. 
W.  1191,  the  levy  was  as  follows:  "On  mo- 
tion, the  levy  tor  1899  was  fixed  at  fl.OO  on 
every  $100.00  worth  of  property,  and  |2.0(> 
for  each  polL"  This  was  held  to  be  void, 
because  it  failed  to  state  the  purpose  for 
which  the  tax  was  levied,  and  therefore  was 
inimical  to  section  180  of  the  Conatltation. 
In  the  case  of  City  of  Somerset  t.  Somerset 
Banking  Co.,  109  E^y.  549,  60  S.  W.  7,  the 
tax  levy  was  embraced  In  the  following  order 
of  the  council :  "E.  M.  Rousseau  made  a  mo- 
tion to  fix  the  tax  levy  at  seventy-five  cents 
on  each  one  hundred  dollars,  and  one  dollar 
poll.  The  motion  was  seconded  by  R.  Kolker, 
and  carried  on  a  call  of  yea  and  nay."  And 
it  was  held  that  this  was  clearly  hi  viola- 
tion of  section  180  of  the  Constitution,  and 
void.  The  opinions  In  these  cases  are  con- 
clusive of  the  question  here.  No  distinction 
can  be  made  between  the  levies  in  the  cases 
cited  and  those  at  bar.  They  are  therefore 
void,  and  the  court  erred  in  enforcing  them. 
But  we  are  further  of  opinion,  as  said  In 
the  case  last  above  cited,  that  the  trustees 
may  yet  enact  valid  resolutions  or  levies 
conforming  to  the  provisions  of  section  180 
of  the  Constitution,  for  those  years  not  bar- 
red by  the  statute  of  limitations. 

It  Is  conceded  by  the  appellant  corpora- 
tion that  the  circuit  Judge  erred  In  his  Judg- 
ment that  none  of  Its  cars  were  taxable 
as  omitted  property.  A  small  number  of  the 
cars  owned  by  appellant  were  operated  in 
Kentucky,  and  these  are  taxable  in  this  state 
under  the  principle  laid  down  by  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Union  Refrigerator  Transit  Co.  v.  Kentucky, 
199  U.  S.  194,  26  Sup.  Ct  36,  50  L.  Ed.  150. 
When  the  case  returns  to  the  circuit  court, 
this  will  be  corrected  in  the  judgment  to  be 
entered. 

For  the  reasons  given,  the  Judgment  Is 
reversed  for  proceedings  consistent  herewith. 

NUNN,  J.  (dissenting).  I  cannot  agree  to 
the  opinion  herein  tor  three  reasons:  First 
Section  4081  of  the  Kentucky  Statutes  of 
1903  is  not  applicable  to  this  case.  Appel- 
lant has  no  lines  of  railroads,  telegraph,  tel- 
ephone, or  other  lines  in  this  state  or  any 
other  state.  Its  only  business  Is  to  manu- 
facture cars  and  rent  them  to  John  Morrell 
&  Co.,  Limited,  which  uses  them  upon  lines 
of  railroads.  Appellant  is  a  Kentnc^  cor- 
poration, and,  so  far  as  taxation  is  concern- 
ed, is  a  similar  Institution  to  ^a  bank  or- 
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ganlzed  In  this  state  wbich  transacts  busi- 
ness with  the  people  of  this  state  and  with 
those  of  other  states,  and  which  pays  its 
whole  franchise  tax  to  the  state  of  Kentucky. 
The  express,  sleeping,  dining,  palace,  or 
chair  car  companies,  referred  to  in  the  opin- 
ion as  being  like  appellant  herein,  are  very 
different  In  my  opinion;  for  these  compan- 
ies rent  the  privilege  from  the  railroad  com- 
panies to  have  their  cars  hauled  over  their 
lines,  and  they  operate  them,  and  in  the 
meaning  of  the  statute  they  do  use  lines  of 
railroads  passing  through  different  states; 
but  not  so  with  appellant  It  rents  no  line, 
operates  no  cars,  but  only  constructs  and 
rents  them,  and  -for  this  reason  the  Legis- 
lature did  not  Include  In  section  4081  cor- 
porations like  appellant  But,  suppose  I  am 
mistaken  in  this,  the  Qeneral  Assembly  In 
enacting  section  4061  left  out  corporations 
like  appellant  and  left  them  to  be  taxed 
under  section  4077,  which  requires  them  to 
pay  the  whole  of  their  franchise  tax  to  the 
state  of  Kentucky,  and  in  my  Judgment  this 
court  has  no  power  to  amend  section  4081 
by  construction  or  to  interpolate  it  by  In- 
serting the  words  "or  eyery  like  company 
or  corporation,"  transposed  from  section  4077, 
to  aid  tills  appellant  In  avoiding  taxation. 
If  the  words  were  in  section  4081,  it  would 
not  include  this  appellant,  because  it  is  not 
a  like  company  or  corx>oratlon  to  those  men- 
tioned therein.  The  sole  power  to  enact 
laws  is  with  the  General  Assembly,  and  this 
court's  duty  is  to  construe  them,  and  not  to 
amend  them  by  inserting  words  and  phrases. 
If  the  court's  construction  of  section  4081,  as 
stated  In  the  opinion,  is  correct — that  Is,  that 
this  appellant  corporation  is  a  like  corpora- 
tion to  the  chair  car  company  and  otiier 
corporations  mentioned  in  the  section — then 
the  section  as  enacted  by  the  General  As- 
sembly might  unjustly  discriminate  against 
appellant  and  be  in  violation  of  section  14 
of  the  n.  S.  Constitution;  but  even  if  this 
is  so,  the  court  would  have  no  power  to 
amend  the  section,  and  In  that  case  It  would 
be  this  court's  duty  to  declare  the  whole 
section  void  and  leave  all  corporations  to 
be  taxed  on  their  whole  franchise  as  pro- 
vided in  section  4077.  But  in  my  opinion 
the  section  is  valid.  Appellant  is  not  a  like 
corporation  to  those  mentioned  In  section 
4061.  For  these  reasons,  I  dissent  from  the 
opinion  of  tlie  court 


KENTDCKT  UNION  CO.  v.  COMMON- 
WEALTH. 

(Court  of  Appeals  of  Kentucky.    March  25. 
1908.) 

L  Taxation— FoBFKiTOBEs  akd  Penaltie*— 
Power  to  Iiipose. 

Acts  1906,  p.  116,  e.  22,  art.  8,  requires  the 
owner  or  claimant  of  land  to  pay  all  taxes  as- 
sessable against  him  as  of  the  years  1901-1905, 
inclnsive,  and  makes  his  failure  to  do  so  a  cause 


of  forfeiture  to  the  cornmonwealth,  which  for- 
feiture may  be  extinguished  by  having  the  land 
assessed  within  a  certain  time.  The  act  also 
provides  for  the  ascertainment  of  unpaid  taxes 
on  application  of  the  owner,  for  proceedings  of 
forfeiture,  and  for  purchase  back  by  the  owner 
within  a  certain  time,  and  vests  title  to  land 
proceeded  against  and  not  repurchased  by  the 
owner,  in  any  person  having  adverse  possession 
for  five  years  and  paying  taxes  thereon,  and  pro- 
vides for  the  sale  of  land  vesting  in  the  com- 
monwealth. Held,  that  the  act  was  constitu- 
tional. 
2.  Same  —  Penalties  fob  Nonpatuknt  of 

Tax— Vauditt. 

Acts  1906,  p.  115,  c.  22,  art  8,  forfeits  all 
land  to  the  commonwealth  for  the  failure  of  the 
owner  to  list  it  and  imy  the  taxes  thereon  for 
certain  years,  and  expressly  provides  that  each 
provision  shall  stand  by  itself,  and  the  invalidity 
of  any  part  shall  not  affect  the  validity  of  the 
remainder.  Held  that,  it  being  competent  for 
the  I/egislature  to  provide  that  the  amount  to  be 
paid  to  prevent  forfeiture  should  be  the  taxes, 
even  if  the  act  provided  a  different  and  heavier 
penalty  than  the  laws  in  force  daring  the  years 
included  by  the  statute,  the  additional  penalties 
only  will  be  void,  leaving  the  remainder  of  the 
act  operative. 
8.  CoNSTiTutioNAi,  Law  —  Ex  Post  Paoto 

Laws. 

The  act  is  not  an  ex  poet  facto  law,  the 
failure  to  list  fai  the  vears  1901-1905  not  working 
a  forfeiture;  the  forfeiture  resulting  from  a 
failure  to  do  so  after  the  passage  of  the  act 
within  the  time  provided  therefor. 

4.  Taxation  —  Fobfgitubbb  and  Penalties 
— FoB|i;iTnBE  OF  Land  Delinquent^ Pbo- 
ceedinos  —  Pleading  —  Petition  —  Sufti- 

CXSNCY 

Acts"  1906,  p.  124,  c.  22,  art.  8,  f  6,  pro- 
vides that  where  land  is  forfeited  to  the  state 
for  nonpayment  of  taxes,  as  provided  therein,  all 
title  so  forfeited,  and  not  purchased  back  by 
the  owner,  is  vested  in  any  person  having  ad- 
verse possession  for  five  years,  and  paying  the 
taxes  thereon.  It  also  provides  that  a  deed 
to  the  purchaser  shall  transfer  such  title  so 
forfeited  to  the  commonwealth  as  remains  in  it 
after  the  operation  of  section  6.  Held,  in  pro- 
ceedings to  forfeit  land  under  the  act  that  it 
was  not  necessary  that  the  petition  allege  what 
part  if  any,  of  the  land  proceeded  against  was 
held  by  the  occupants  under  section  6,  since  the 
purchaser  from  the  commonwealth,  and  not  the 
occupant,  will  be  required  to  show  that  the  land 
purchased  by  him  was  not  in  the  excluded  class. 

5.  EiJECTMENT— Evidence— Sufficiency. 

A  person  seeking  to  recover  land  under  a 
deed  which  does  not  convey  all  of  the  land 
within  the  boundaries  described  must  show  that 
the  land  claimed  is  within  the  boundaries  and 
without  the  exclusions. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  17,  Electment  f  279.] 

6.  Taxation  —  FoitrEiTXJBEa  —  Sale  of  Land 

F0RFEITEI>— MaNNEB  OF  SaLB. 

Since,  after  final  judgment  of  forfeiture  of 
land  to  the  commonwealth,  under  Acts  1906,  p. 
115,  e.  22,  art  8,  providing  for  the  forfeiture  of 
land  for  nonpayment  of  back  taxes,  the  princi- 
pal purpose  to  be  served  is  the  interest  of  the 
commonwealth,  and,  as  It  might  be  desirable  or 
necessary  to  sell  only  certain  parts  of  the  tract, 
the  court  should  prescribe  what  parts  thereof 
shall  be  sold,  and  a  judgment  authorising  the 
sale  of  the  tract  as  a  whole,  or  in  parous  to 
suit  the  purchaser,  was  erroneous. 

7.  Sauk  —  Pboobedinos  fob  Enfobceukht  — 
Bale— Time  of  Sale. 

Acts  1906,  p.  115,  c.  22.  art  8,  provided  for 
the  forfeiture  of  land  on  failure  of  the  owner 
to  pay  the  taxes  thereon  for  certain  years  with- 
in a  certain  time*  and  section  4  (page  121)  pro- 
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Tided  that  the  owner  ehoald  be  entitled  to  pnr- 
cfaaac  back  tlie  land  so  forfeited  before  or  dar- 
ing  the  term  of  court  next  sncceeding  the  term 
at  which  judgment  of  forfeiture  was  entered. 
Held,  that  a  judgment  of  sale  of  land  so  for- 
feited at  the  term  at  which  the  judgment  of 
forfeiture  was  entered  was  void,  as  precluding 
the  owner  from  exercising  his  right  to  repurchase. 

8.   ChAUPEBTT  and  MAIKTENAROB — GrBAMTS  OV 

Land  Held  Adverselt— Obants  bt  Statk. 

Acts  1906,  p.  115,  c.  22,  art.  S,  provides  for 
the  forfeiture  of  land  to  the  commonwealth  for 
nonpayment  of  taxes,  and  for  a  sale  thereof 
by  the  commonwealth  after  forfeiture,  and  se» 
tfon  3  provides  that  no  title,  claim,  or  posses- 
sion, or  continuity  thereof,  whether  claimed  by 
defendant  or  others,  shall  be  forfeited  or  affect- 
ed by  the  sale,  and  section  4  (page  121)  pro- 
vides that  no  person,  except  a  defendant,  as 
herein  provided,  shall  purchase  back  the  title 
forfeited,  except  such  defendant  as  ma^,  but 
for  the  forfeiture,  establish  a  title  in  himself 
sufficient  to  maintain  ejectment.  Held,  that  the 
act  did  not  repeal  or  affect  the  statute  against 
champerty,  and  did  not  take  the  plea  of  cham- 
perty from  an  occupant  of  a  part  of  the  tract 
sold,  in  whom  the  title  forfeited  to  the  com- 
monwealth was  vested  in  certain  cases,  since  a 
purchaser  under  the  act  took  title  subject  to  the 
claims  of  others. 
0.  Jttdiciai.  Sales— Title  or  Purchabeb. 

The  rule  of  caveat  emptor  applies  to  sales 
of  real  property  under  a  decree  of  court. 

nobson,  J.,  dissenting. 

Aj)peal  from  Circuit  Court,  Leslie  County. 

"To  be  oflaclally  reported." 

Proceedings  by  the  commonwealth  of  Ken- 
tucky against  the  Kentucky  Union  Company 
to  forfeit  land  owned  by  defendant  for  tbe 
nonpayment  of  taxes.  From  a  Judgment  for 
plaintiff,  forfeiting  tbe  land  and  antborlzlng  a 
sale  thereof  by  the  commonwealth,  defendant 
appeals.    Reversed. 

W.  B.  Dixon,  Louis  B.  Wehle,  and  Cleon  K. 
Calvert,  for  appellant.  Ira  Fields  and  James 
H.  Jeffries,  for  the  Commonwealth. 

LASSINO,  J.  This  appeal  presents  for 
consideration  questions  as  to  tbe  constitu- 
tionality of  article  3  of  the  revenue  and  taxa- 
tion act,  approved  March  16,  1906  (Acts  1906, 
p.  115,  c.  22),  and  of  practice  and  procedure 
thereunder.  On  the  20th  day  of  April,  1907, 
the  commonwealth  of  Kentucky,  by  Ira  Fields, 
commonwealth's  attorney,  in  and  for  the 
Thirty-Third  Judicial  district  of  Kentucky, 
which  includes  Leslie  countj^,  filed  its  petition 
In  tbe  Leslie  circuit  court  against  appellant, 
alleging,  among  other  things,  that  on  tbe  12th 
day  of  June,  1872,  the  commonwealth  of  Ken- 
tucky granted  to  Stephen  O.  Reld,  by  letters 
patent,  40,000  acres  of  land  In  Perry,  now 
Leslie,  county,  Ky.,  a  copy  of  the  grant  being 
filed  with,  and  as  a  part  of,  the  petition.  The 
petition  also  described  the  laud  by  metes  and 
bounds,  courses  and  distances,  and  alleged 
that  the  corpmvte  defendant,  appellant  here, 
under,  through,  and  by  virtue  of  divers  mesne 
conveyances  from  the  patentee,  was  the  claim- 
ant of  said  tract  of  land  under  said  patent 
The  petition  farther  alleged  that  appellant 
and  Its  predecessors  In  title  had  failed  to  list 
Bald  tract  of  land,  or  any  part  of  It,  for  as- 


sessment and  taxation,  as  of  September  15, 
1901,  S^tember  16,  1902,  September  15,  1903, 
September  15,  1904,  and  September  15,  1905, 
and  had  so  failed  to  list  the  same  as  of  each 
and  all  of  said  dates,  and  had  failed  to  pay 
the  taxes  charged,  and  which  should  have  been 
charged  against  said  tract  of  land  assessable 
as  of  said  dates,  and  had  failed  to  pay  such 
taxes  assessable  as  of  any  of  said  dates.  The 
prayer  was  for  Judgment  against  appellant, 
forfeiting  and  transferring  to  the  common- 
wealth of  Kentucky  all  of  aiq;>ellant's  claim, 
title,  right,  and  interest  In  and  to  all  of  said 
tract  of  land  and  for  costs.  By  an  amended 
petition  the  prayer  was  enlarged  and  asked 
for  a  sale  of  all  the  title.  Interest,  and  claim 
of  appellant  In  and  to  all  of  said  tract  of  land. 
Appellant  appeared  and  filed  general  demur- 
rer to  tbe  petition  at  September  rules,  1907, 
which  was  overruled  at  the  regular  October 
term.  The  appellant  elected  to  stand  on  Its 
demurrer,  and  declined  to  answer.  At  tbe 
same  term  the  case  was  set  down  for  hearing 
and  trial  before  a  Jury,  and,  upon  a  verdict  in 
favor  of  plaintiff,  the  court  entered  a  Judg- 
ment forfeiting  and  transferring  to  the  com- 
monwealth the  right,  title.  Interest  and  claim 
of  appellant  In  and  to  the  said  tract  of  land 
described  in  the  petition  and  Judgment:  and 
further  adjudged  that  the  title  so  forfdted  and 
transferred  to  the  commonwealth  be  sold  by 
the  master  commissioner.  Tbe  Judgment  «»• 
tains  the  usual  provlstons  for  a  sale  by  a 
master  commissioner,  and  authorizes  the  com- 
missioner to  sell  said  tract  of  land  as  a  whole 
or  In  parcels  to  suit  purchasers.  By  further 
provision  of  the  Judgment  tbe  master  com- 
missioner was  directed  not  to  advertise  the 
sale  until  after  tbe  close  of  the  r^^olar  F^ro- 
ary,  1906,  term  of  court  Complaining  of  er- 
rors in  this  Judgment  appellant  prosecutee 
this  appeal. 

Appellant  confessing  as  true  tbe  allegs- 
tlons  of  the  petition,  relies  for  a  reversal 
upon  the  alleged  unconstitutionality  of  the 
act  upon  which  the  proceedings  were  baaed, 
and  further  claims  that  as  the  petition  did 
not  allege,  nor  the  Judgment  ascertain,  what 
parts  of  the  40,000  acres  had  been  occupied, 
and  taxes  paid  thereon  by  occupants,  the 
petition  Is  defective,  and  the  Judgment  er- 
roneous. The  questions  thus  presented  for 
determination  by  this  court  are:  (1)  Is  article 
3  of  the  revenue  and  taxation  act  approved 
March  15,  1906,  a  constitutional  exercise  of 
legislative  authority?  (2)  Is  the  Judgment  er- 
roneous, In  that  the  petition  falls  to  allege  or 
the  Judgment  to  ascertain  the  various  persons 
who  bad  occupied  and  paid  taxes  on  lands 
within  said  40,000-acre  boundary  for  five 
years  next  preceding  tbe  Judgment  of  forfei- 
ture? (3)  Did  tbe  court  err  In  entering  Judg- 
vaent  of  sale  at  the  same  ten£  of  court  at 
which  the  Judgment  of  forfeiture  was  entered? 
The  c(»istltntlonality  of  tbls  article  was  con- 
sidered and  upheld  by  this  court  In  an  exhaust- 
ive opinion  written  by  Chief  Justice  O'Bear 
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In  Kastem  Kentucky  Coal  Lands  Corporation 
T.  Commonwealtb,  106  8.  W.  200,  32  Ey. 
Law  Bep.  120,  and  it  la  not  necessary  to 
again  refer  to  the  varloos  objections  tbere 
urged  and  passed  upon  by  the  court  Upon 
further  consideration,  we  are  satisfied  tiiat 
tbe  conclusions  there  reached  are  correct. 

It  Is  contended  by  appellant  that  under  the 
act  of  1006  a  failure  to  list  land  for  assess- 
ment and  to  pay  the  taxes  thereon  for  the 
years  1002,  1003,  1004,  1006,  and  1006  is 
Tislted  with  a  different  and  heavier  penalty 
than  was  provided  by  law  in  force  during 
those  years.  It  Is  by  no  means  certain  that 
the  act  accomplishes  any  such  result;  but, 
if  It  did,  It  would  result  in  making  void  only 
the  penalties  and  Interest  provided  for  the  de- 
fault, and  would  not  affect  any  other  portion 
of  the  act.  Tbe  act  expressly  provides  that 
It  is  enacted  in  detail,  and  that  each  provi- 
sion shall  stand  by  Itself,  unaffected  by  any 
other  portion  that  for  any  reason  might  be 
Invalid.  The  act  Is  a  comprehensive  revenue 
measure,  and  this  result  would  follow  Iiad 
tbere  been  no  such  provision.  It  was  clearly 
competent  for  the  Legislature  to  prescribe 
that  the  amount  to  be  paid  to  remove  cause  of 
forfeiture  should  be  the  taxes,  without  in- 
terest or  penalties,  for  tbe  years  named ;  and 
If,  in  adding  penalties  and  Interest,  the  Legis- 
lature exceeded  its  constitutional  authority, 
the  article  would  be  void  only  in  so  far  as  it 
exceeded  such  authority,  and  the  penalty  and 
Interest  would  be  eliminated.  The  penal^  and 
interest  can  be  stricken  out,  and  that  which 
remains  is  complete  within  Itself,  and  capable 
of  being  executed  in  accordance  with  the  ap- 
parent legislative  intent.  Similar  objections 
were  urged  in  Hoke  v.  Commonwealth,  79 
Ky.  667,  and  Mnlr's  Adm'r  v.  City  of  Bards- 
town,  120  Ky.  789,  87  8.  W.  1006,  and  in 
each  case  where  penalty  was  provided  the  act 
was  held  void  only  to  the  extent  of  the  penalty 
Imposed. 

No  question,  however,  concerning  the  valid- 
ity of  the  provisions  of  the  act  as  to  what  pen- 
alties the  appellant  should  pay  for  its  delin- 
quency during  the  years  1902,  1003, 1904,  1006, 
and  1906  arises  in  this  case.  It  has  not  at- 
tempted either  to  list  Its  land  or  offered  to  pay 
any  taxes,  though  the  act  gave  ample  time,  aft- 
er it  became  a  law,  for  compliance  with  Its  pro- 
visions. Hulvey  V.  Boston  (Mass.)  83  N.  E. 
402  (decided  January  14,  1908);  Terry  v. 
Anderson,  96  U.  S.  628,  24  L.  Ed.  366 ;  Black 
on  Tax  Titles,  H  279-286.  Had  the  appellant 
attempted  to  comply,  it  could  then  have  con- 
tested or  disregarded  any  unconstitutional 
provision  of  the  act.  As  we  held  in  tbe  case 
of  Eastern  Kentucky  Coal  Lands  Corporation 
T.  Commonwealth,  106  S.  W.  260,  32  Ky.  Law 
ftep.  129,  it  was  competent  for  the  Legisla- 
ture, In  the  exercise  of  the  taxing  power,  to 
provide  a  forfeiture  for  a  failure  to  list  prop- 
erty for  assessment  and  pay  tbe  taxes  due 
thereon.  The  penalty  of  forfeiture  provided 
by  tbe  act  Is  not  for  a  past  delinquency,  but 


tat  a  failure  to  list  and  pay  after  tbe  act 
went  into  effect,  and  within  the  time  there 
provided.  We  are  here  concerned  only  with 
this  feature  of  the  act,  and  It  has  no  sem- 
blance of  an  ex  post  facto  law. 

Appellant  contends  that,  if  the  act  is  con- 
stitutional, the  petition  Is  defective,  and  that 
the  general  demurrer  thereto  should  have 
been  sustained,  because  the  petition  fails  to 
disclose  what  parts,  if  any,  of  the  land  de- 
scribed in  the  petition,  is  held  by  occupants 
who  have  paid  taxes  thereupon  for  the  hve 
years  preceding  the  Judgment  of  forfeiture; 
and  that  the  judgment  is  erroneous  because 
it  does  not  segregate  the  parts  to  which  the 
forfeited  title  would  Inure.  So  far  as  dis- 
closed by  the  record,  there  is  no  part  of  the 
tract  held  by  occupants.  But  the  court  Ju- 
dicially knows,  and  it  was  admitted  in  argu- 
ment, that  practically,  if  not  quite,  all  the 
land  described  in  tbe  petition  ia  adversely 
held  by  occupants  under  claim  or  color  of 
title.  The  record  shows  only  that  the  appel- 
lant is  the  owner  or  claimant  of  the  title  to 
the  tract  of  land,  which  is  specifically  de- 
scribed by  metes  and  bounds,  courses  and 
distances,  and  that  appellant  has  failed  to 
comply  with  the  provisions  of  the  article  with 
respect  to  the  listing  of  it  for  taxes  and  tbe 
payment  of  taxes  thereon.  The  petition  con- 
tains all  tbe  allegations  necessary  to  show 
that  appellant  was  delinquent,  and  its  title 
subject  to  forfeiture,  and  tbe  demurrer  there- 
to was  therefore  properly  overruled.  Nor  Is 
the  Judgment  erroneous  on  that  ground.  Ciec- 
tainly  the  title  to  the  tract  of  land  described 
in  the  petition,  and  which  is  adjudged  to  be 
subject  to  forfeiture  and  sale,  can  be  sold 
by  the  same  description,  tbe  purchaser  tak- 
ing that  which,  under  the  article,  passes  at 
the  sale.  The  doctrine  of  caveat  emptor 
applies  in  this,  as  in  other  proceedings.  And 
tbe  purchaser,  and  not  the  occupant,  as  ar- 
gued by  counsel  for  appellant,  would  be  re- 
quired to  show,  in  actions  to  recover  under 
his  purchase,  that  tbe  land  claimed  by  him 
was  not  of  the  excluded  class.  Tbe  rule  is 
imiversal  that,  where  one  seeks  to  recover 
under  a  grant  or  deed  which  does  not  convey 
all  the  land  within  the  boundary  described, 
be  must  show  that  the  land  sought  to  be 
recovered  Is  within  tbe  boundary  and  with- 
out the  exclusions.  Hall  v.  Martin,  80  Ky. 
9,  11  S.  W.  063.  The  act  provides  that  the 
deed  shall  transfer  to  the  purchaser  the  title 
and  claim  "so  forfeited  and  transferred  to, 
and  vested  in,  the  commonwealth,  as  remains 
In  It  after  the  operation  of  section  six  of  this 
article,  and  shall  so  recite."  The  article,  tak- 
en as  a  whole,  clearly  shows  that  such  was 
the  legislative  Intent  It  is  not  necessary  for 
the  petition  to  describe  more  than  the  tract 
of  land  the  title  to  which  Is  sought  to  be 
forfeited.  After  the  Judgment  of  forfeiture 
becomes  final,  the  main  purpose  to  be  con- 
served is  tbe  interest  of  the  commonwealth, 
and  circumstances  might  arise  or  be  shown  to 
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exist  that  would  authorize  different  modes 
of  executing  It.  We  have  no  hesitancy  In 
holding  that  it  is  not  necessary  for  the  Judg- 
ment to  ascertain  and  describe  the  parts  of 
the  tract  held  by  octoipants.  If  at  the  hear- 
ing it  should  be  made  manifest  that  the 
title  as  to  certain  parts  only  of  the  tract 
would  pass  to  the  purchaser  under  a  sale, 
the  statute  would  be  complied  with  by  a  sale 
of  the  title  covering  those  parts  alone.  In 
any  event,  it  is  the  duty  of  the  court  to  pre- 
scribe what  parts  thereof  shall  be  sold,  if  less 
than  the  whole  is  to  be  sold.  Therefore  the 
Judgment  appealed  from,  in  so  far  as  it.  au- 
thorizes the  commissioner  to  sell  the  tract 
as  a  whole  or  In  parcels  to  suit  the  purchaser, 
is  erroneous. 

Another  error  In  the  Judgment  of  sale  is 
that  It  was  rendered  at  the  regular  October 
term,  1907,  of  the  Leslie  circuit  court,  the 
term  at  which  the  Judgment  of  forfeiture 
was  entered.  By  section  4  of  article  3  it  is 
provided  that  "If  before  or  during  the  term 
of  circuit  court,  next  succeeding  the  term  at 
which  a  judgment  of  forfeiture  may  have 
been  entered,"  the  defendant  In  privity  with 
the  title  so  vested  in,  and  forfeited  to,  the 
commonwealth,  should  file  his  counterclaim, 
accompanied  by  bond,  and  astc  to  be  allowed 
to  purchase  back  the  property,  he  should  be 
allowed  to  do  so  upon  the  terms  prescribed 
in  the  article.  The  defendant,  by  the  express 
provisions  of  the  act,  has  until  the  close  of 
the  first  term  of  court  after  the  term  at  which 
the  Judgment  of  forfeiture  is  entered  in  which 
to  file  this  petition ;  and  It  was  error  for  the 
circuit  court  to  order  a  sale  of  the  property 
before  the  time  had  elapsed  in  which  the  de- 
fendant could  file  his  petition  and  bond  to 
purchase  back  the  property.  It  is  insisted 
that  this  premature  entry  of  the  Judgment 
of  sale  Is  not  error  because  It  becomes  in- 
operative If  the  defendant  should,  within  the 
time  authorized  by  the  act,  file  its  petition  to 
purchase  the  property  back.  But  the  Judg- 
ment of  the  court  was  a  final  order  from 
which  an  appeal  could  be,  and  now  is  being, 
prosecuted,  and  the  circuit  court  had  no 
control  over  it,  after  final  adjournment  of 
the  term  at  which  it  was  entered.  The  Judg- 
ment of  sale  therefore  was  erroneous. 

It  is  earnestly  Insisted  that  the  article  in 
question  is  a  repeal  to  a  certain  extent,  at 
least,  of  the  statute  against  champerty.  But 
in  this  we  do  not  concur.  The  purchaser,  in 
an  action  to  recover  the  land,  or  part  there- 
of, would  still  be  required  to  prove  his  chain 
of  title  as  if  there  had  been  no  forfeiture  or 
sale.  The  utmost  that  could  be  claimed  is 
that  the  commissioner's  deed  made  pursuant 
to  a  Judgment  of  court  is  not  ordinarily  sub- 
ject to  the  provisions  of  the  statute  as 
against  champerty.  Conceding  this  to  be 
true,  the  only  link  in  the  chain  of  title 
against  which  the  plea  of  champerty  could 
be  interposed  would  be  the  commissioner's 
deed  Bade  pursuant  to  the  sale  directed  by 


the  Judgment;  and  this  plea  would  not  ex- 
tend to  any  link  in  the  chain  of  title  antece- 
dent to  the  commissioner's  deed.  But  is  the 
commissioner's  deed  made  under  this  article 
subject  to  the  plea  of  champerty?  In  section 
3  of  the  article  in  question  it  is  provided  that 
"no  other  title,  claim,  or  possession,  or  con- 
tinuity thereof,  whether  owned  or  claimed  b; 
the  defendant  or  by  others,  shall  be  forfeited, 
or  in  any  manner  affected  by  said  proceed- 
ing." And  by  section  4  of  the  article  it  U 
provided  that  "no  persob  except  a  defend- 
ant, and  no  defendant  except  as  herein  pro- 
vided, shall  be  allowed  to  purchase  back  from 
the  commonwealth,  the  title  so  forfeited  to, 
and  vested  in,  it,  except  such  defendant  as 
may,  but  for  such  forfeiture,  eatabilsb  in 
such  proceeding,  a  title  thereto  in  himself, 
upon  which  he  could  maintain  an  action  of 
ejectment"  As  was  stated  in  Farmers'  Bank 
of  Ky.  V.  Peter,  13  Bush,  691:  "The  pur- 
chaser takes  what  he  gets.  The  rule  of  ca< 
veat  emptor  a^^lies  in  all  its  vigor  to  sale 
of  real  property" — the  sale  referred  to  being 
a  sale  by  a  commissioner  under  decree  of 
court  From  the  provisions  of  the  act  above 
quoted  It  is  manifest  that  it  was  not  the  in- 
tention of  the  Legislature  to  take  from  an 
occupant  any  d^ense  that  he  might  there- 
tofore have  had,  whether  of  champerty  or 
otherwise.  It  is  expressly  stated  that  no 
title,  claim,  possession,  or  continuity  thereof, 
by  whomsoever  owned,  shall  In  any  manner 
be  affected  by  said  proceeding.  We  are  there- 
fore of  the  opinion  that  the  t>eneflt  ot  the 
plea  of  champerty  is  not  only  not  taken  from 
the  occupant,  but  it  Is  preserved  to  him  as 
against  the  commissioner's  deed  itself,  and 
tliat  such  deed  does  not  come  within  the  gen- 
eral rule  that  the  plea  of  champerty  is  not 
available  as  against  a  commissioner's  deed. 
In  Commonwealth  v.  Rosenfleld  Bros.  &  Co., 
118  Ky.  374,  80  S.  W.  1178,  82  a  W.  433,  the 
court  quoting  from  Endlich  on  Interpretation 
of  Statutes,  5  295,  says:  "Where  the  lau- 
guage  of  a  statute,  in  Its  ordinary  meaning 
and  grammatical  construction,  leads  to  mani- 
fest contradiction  of  the  apparent  purpose  of 
the  enactment  or  to  some  Inconvenience  Or 
absurdity,  hardship,  or  Injustice,  presumably 
not  Intended,  a  construction  may  be  put  upon 
it  which  modifies  the  meaning  of  the  words, 
and  even  the  structure  of  the  sentence.  This 
it  done  sometimes  by  giving  an  unusual 
meaning  to  particular  words,  sometimes  by 
altering  their  collocation,  or  by  rejecting 
them  altogether,  or  by  interpolating  other 
words — under  the  influence,  no  doubt  of  ain 
Irresistible  conviction  that  the  Legislature 
could  not  possibly  have  Intended  what  its 
words  signify,  and  that  the  modlflcatlons 
thus  given  are  mere  corrections  of  careless 
language,  and  really  give  the  true  Intention. 
The  ascertainment  of  the  latt»  is  the  car- 
dinal rule,  or  rather  the  end  and  object  of 
all  construction;  and,  where  the  real  design 
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«f  the  Legislatore  In  ordaining  a  rtatute,  al- 
thoogh  It  be  not  precisely  expressed,  Is  yet 
plainly  perceivable  or  ascertained  with  rea- 
-Bonable  certainty,  the  language  of  the  stat- 
tite  must  be  given  such  a  construction  as  will 
■carry  that  design  Into  ^ect,  even  though  in 
flo  doing  the  exact  letter  of  the  law  be  sacri- 
flced,  or  though  the  construction  be,  indeed, 
■contrary  to  the  letter."  This  rule  Is  re-enun- 
dated  In  am  opinion  of  this  court  by  Judge 
Barker,  filed  March  17,  1908,  in  the  case  of 
Morrell  Refrlg.  Car  Co.  v.  Commonwealth  of 
Kentucky,  108  S.  W.  926.  If  It  were  possible 
to  construe  the  act  In  question  as  contended 
for  by  appellant  with  respect  to  champerty, 
which  we  do  not  hold,  the  rule  announced  by 
this  court  In  the  above  cases  would  preclude 
«uch  a  construction.  But  there  is  nothing  in 
the  act  indicating  such  an  Intention  upon  the 
part  of  the  Legislature.  Its  whole  purport 
Is  to  the  contrary,  and  by  specific  provision 
It  declares  that  the  title,  claim,  or  possession 
of  th«  occupants,  or  the  continuity  thereof, 
should  not,  in  any  manner,  be  affected  by  the 
proceedings.  If  the  occupant  has  had  five 
years'  possession,  coupled  with  the  payment 
af  taxes,  the  forfeited  title  devolves  upon 


him.  If  he  has  not  had  possession  for  a  suffi. 
dent  length  of  time  to  cause  a  vestiture  of 
title  in  him,  be  nevertheless  Is  In  possession ; 
and,  as  a  sale  of  the  forfeited  title  to  the  ex- 
tent of  his  possession  irould  be  champer- 
tous,  the  title  thereto  remains  In  the  common- 
wealth, and  the  possession  of  such  occupant, 
or  the  continuity  thereof,  is  not  in  any  man- 
ner affected  thereby.  The  title  to  those  parts 
not  transferred  to  the  occupant,  or  which  Is 
not  adversely  held,  is  alone  the  subject  of 
sale,  and  the  title  to  only  such  parts  would 
pass  upon  a  sale  in  gross. 

The  Judgment  is  affirmed  in  so  far  as  it 
adjudges  a  forfeiture  of  the  title  and  claim 
of  appellant,  but  for  the  reasons  Indicated, 
and  because  It  orders  a  sale  of  the  land  and 
not  of  the  forfeited  title,  it  Is  reversed  for 
proceedings  not  Inconsistent  with  this  opinion. 

HOBSON,  3.  (dissenting).  For  the  reasons 
given  In  the  dissenting  opinion  flied  this  day 
in  the  case  of  Eastern  Kentuclcy  Coal  Lands 
Corporation  v.  Commonwealth  of  Kentucky, 
108  S.  W.  1138,  I  dissent  from  the  opinion  of 
the  court  herein. 
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SOUTHERN   RY.    CO.    IN    KENTUCKY   v. 
BREWER. 

(Court  of  Appeals   of  Kentacky.     March   20b 
1008.) 

1.  REI.EA8B— VAUDITT— EVIDEHOE. 

Evidence  on  tbe  question  of  release  b^  a 
passenger  of  her  claim  for  damages  for  injury 
in  a  railroad  accident  examined,  and  Iteld  to 
sustain  a  finding  that  It  was  obtained  by  taking 
advantage  of  plaintilTs  weak  condition. 

IBi.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  42,  Release,  il  106-108:] 

2.  Cabkiebs  —  iNJXrBT    TO    Pabsekoeb  —  Pbe- 
stTMPTioN— Res  Ipsa  LoQUirna. 

Where  an, accident  happens  on  a  railroad. 
It  will  be  presumed,  under  the  doctrine  of  res 
ipsa  loquitur,  to  have  resulted  from  the  negli- 
gence of  the  carrier,  which  will  warrant  a  re- 


covery of  compensatory  damages,  but  the  degree 
of  negligence  oeing  nnproved,  ordinary  and  not 
gross  negligence  will  be  presumed. 


iEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  9,  Carrier*  (  1287.] 
3.  Samb— Punitive    Damaqxs  —  Gbousds — 
Oboss  Neolioence. 

In  the  absence  of  evidence  that  a  railroad 
collision  was  caused  by  tbe  carrier's  gross  negli- 
gence, punitive  damages  are  not  recoverable  by 
one  injured  therein. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  |  1341.] 
Nunn,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Mercer  Connty. 

"Not  to  be  officially  reported." 

Personal  injury  action  by  Emma  Brewer 
against  the  Southern  Railway  Company  In 
Kentucky.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  On  motion  for  rehearing. 
Rehearing  granted,  and  Judgment  reversed  and 
remanded  for  a  new  trial 

See  105  &  W.  160. 

Humphrey  &  Humphrey,  E.  H.  Galther,  and 
li.  R.  Teaman,  for  appellant.  Bobt  Harding, 
Thomas  Hardin,  E.  V.  Puryear,  E.  M.  Hardin, 
and  Greene  &  Van  Winkle,  for  appellee. 

SETTLE,  J.  Upon  consideration  by  the 
whole  court  of  tbe  petition  for  rehearing  filed 
by  appellant  in  this  case  It  was  concluded  that 
a  rehearing  should  be  granted,  consequently 
tbe  opinion  (see  Southern  Railway  Company 
in  Kentucky  v.  Emma  Brewer,  106  S.  W.  160, 
32  Ky.  Law  Rep.  43)  is  withdrawn.  Appellee, 
Elmma  Brewer,  and  her  grandson,  De  Witt 
liCe,  were  passengers  upon  one  of  appellant's 
trains,  which,  in  approaching  the  city  of  Shel- 
byville,  and  at  a  point  300  yards  therefrom, 
collided  with  a  freight  train  standing  on  a 
switch  at  "Bell's  Siding."  Appellee  and  her 
grandson  each  sued  appellant  for  Injuries  al- 
leged to  have  been  sustained  by  them  as  a 
result  of  the  collision  between  tbe  passenger 
and  freight  trains;  It  being  charged  in  her 
petition  that  the  collision  caused  her  to  be 
thrown  with  great  force  and  violence  against 
the  seats,  windows,  and  sides  of  the  car,  there- 
by crushing  her  teeth,  lacerating  and  bruis- 
ing her  mouth  and  Jaw,  and  damaging  her 
bead,  brain,  spine,  back,  hip,  and  body,  and 
causing  a  concussion  of  her  brain  and  ^Ine, 
and  permauoitly  injuring  her.     By  further 


apt  averments  of  tbe  petition  the  Injuries 
thus  sustained  by  appellee  were  attributed  to 
tbe  gross  negligence  of  ai)pellant'8  servants 
in  leaving  open  the  switch,  and  in  permittliig 
tbe  train  upon  which  she  was  a  passenger  to 
leave  the  main  track  where  It  belonged  and 
enter  the  siding  where  It  collided  with  tbe 
freight  train.  Appellant  filed  an  answer  of 
two  paragraphs;  tbe  first  containing  a  trav- 
erse of  tbe  afDrmatlve  matter  of  the  petition, 
and  tbe  second  a  plea  of  compromise  and 
settlement  alleged  to  have  been  made  with  ap- 
pellee by  appellant,  whereby  the  latter  had 
paid  her,  and  she  bad  accepted  In  full  sat- 
isfaction of  her  Injuries  received  In  the  col- 
lision, the  sum  of  $25.  Appellee,  by  reply, 
denied  tbe  alleged  compromise  and  settlement, 
and  averred,  in  substance,  that  she  was,  by 
the  fraud  of  appellant's  agent.  Inveigled  into 
a  pretended  compromise  of  her  claim  for  dam- 
ages against  it  for  the  Injuries  In  question, 
which  pretended  compromise  occurred  almost 
Immediately  after  the  collision,  while  she  was 
still  a  passenger  on  tbe  train,  and  when  she 
was  In  such  mental  and  physical  pain  from 
her  Injuries  and  the  shock  resulting  from  tbe 
collision  as  to  render  her  mentally  Incapable 
of  understanding  or  knowing  what  she  did, 
or  was  induced  to  do,  and  that  after  con- 
sciousness had  returned,  and  when  informed 
that  appellant  claimed  to  have  paid  her  $25 
In  settlement  of  her  claim  of  damages  for  the 
injuries  caused  her  by  the  collision  of  the 
trains,  she  tendered  appellant  and  offered  to 
pay  it  the  $25  and  interest,  but  It  refused  the 
offer,  and  did  not  accept  the  money.  Appellee 
again  tendered  appellant  the  $25  and  in- 
terest at  the  time  of  filing  her  reply.  The 
trial  resulted  in  a  verdict  and  Judgment  in  ap- 
pellee's favor  for  $5,000,  which  result,  and 
tbe  refusal  of  tbe  circuit  court  to  grant  ap- 
pellant a  new  trial,  gave  occasion  for  tbls  ap- 
peal. 

Appellant  asks  a  reversal  of  the  Judgment 
upon  three  grounds :  (1)  That  the  trial  court 
erred  in  instructing  the  Jury  that  they  might 
award  appellee  punitive  damages;  (2)  that 
according  to  tbe  weight  of  the  evidence  appel- 
lee was  not  injured  to  the  extent  claimed, 
and  for  that  reason  the  verdict  Is  excessive ; 
(3)  that  the  verdict  is  fiagrantly  against  tlie 
evidence  as  to  the  question  of  compromise 
and  settlement 

Disposing  'first  of  the  question  ot  compro- 
mise, we  adhere  to  the  conclusion  expressed 
in  the  former  opinion  on  that  subject  The 
testimony  of  appellee  strongly  supports  her 
version  of  that  transaction,  as  it  was  to  the 
effect  that  she  was  at  the  time  of  the  alleged 
compromise  and  settlement  In  such  pain, 
mental  and  physical,  from  her  injuries  and 
the  shock  caused  her  nervous  system  from 
tbe  collision,  as  to  be  well  nigh  unconscious, 
and  her  state  of  mind  such  as  to  render  her 
wholly  incapable  of  comprehending  such  a 
business  transaction.  Appellant,  it  is  true. 
Introduced  a  greater  number  of  witnesses  who 
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testified  to  the  contrary,  and  to  tbe  furtber 
effect  that  she  made  an  estimate  ot  her 
damages,  Including  the  value  of  her  false 
teeth  and  spectacles  which  she  claimed  to 
hare  lost,  and  fixed  the  total  damages  at 
less  than  $25,  whereupon  appellant's  law 
agent  asked  her  If  $2S  would  satisfy  her, 
and  she  said  it  would,  and  accepted  that  sum, 
which  was  then  paid  her.  Appellant's  wit- 
nesses also  testified  that  upon  receiving  the 
$25  appellee,  without  objection  or  reluctance, 
signed  the  writing  evidencing  the  compromise 
and  settlement,  which  was  read  or  explained 
to  her,  and  witnessed  by  a  physician,  brought 
to  the  train  by  appellant's  agent,  and  a  pas- 
senger present  As  mere  numerical  superior- 
ity of  witnesses  does  not  necessarily  consti- 
tute .preponderance.  It  will  not  do  to  say  that 
appellee's  testimony  should  on  that  ground 
have  been  disregarded  by  the  Jury.  Besides 
her  testimony  received  material  support  from 
the  circumstances  attending  t^e  payment  to 
her  of  the  $25.  It  is  not  uhreasonable  that 
appellee,  even  if  less  Injured  than  claimed, 
should  have  been  so  dazed  or  shocked  by  the 
collision  and  whatever  Injury  she  received  as 
to  render  ker  Incapable  of  understanding  the 
transaction  with  appellant's  agent  Members 
of  appellee's  family  said  she  was  practically 
unconscious  when  she  got  home,  and  that  she 
then  bad  only  SO  cents  in  money.  The  fact 
that  the  train  was  held  at  Shelbyville  for 
an  hour  after  tbe  collision,  awaiting  the 
coming  of  appellant's  law  agent  from  Louis- 
ville, who,  upon  reaching  the  ground,  imme- 
diately began  the  work  of  compromising  and 
settling  with  the  Injured;  the  undue,  not  to 
say  Indecent,  haste,  with  which  be  approach- 
ed appellee  for  a  settlement,  and,  notwith- 
standing her  condition,  persisted  In  effecting 
it,  at  a  time  when  she  bad  no  male  friend 
present  to  advise  or  assist  her — were  circum- 
stances well  calculated  to  make  the  Jury  sus- 
pect an  bnproper  purpose  on  the  part  of  ap- 
pellant's agent  in  thus  forcing  the  settlement, 
and  cause  doubt  as  to  the  fairness  of  the 
transaction.  L.  &  N.  R.  Co.  v.  Helm,  89  S.  W. 
709,  28  Ky.  <Law  Rep.  603.  A  settlement  ef- 
fected under  such  circumstances  as  are  here 
presented  would  not  appeal  to  the  sense  of 
Justice  of  a  chancellor,  and  no  reason  Is  per- 
ceived for  Its  meeting  with  any  greater  favor 
at  the  hands  of  a  Jury.  For  tbe  reasons  stat- 
ed we  are  unable  to  say  that  the  finding  of 
the  Jury  against  the  alleged  compromise  or 
settlement  was  flagrantly  against  tbe  evi- 
dence. 

As  there  will  be  a  retrial  of  the  case,  we 
do  not  think  it  advisable  to  discuss  the  ques- 
tion of  whether  the  verdict  is  or  not  excess- 
ive. But  on  the  question  of  the  Injuries 
sustained  by  appellee  there  was  contrariety 
of  evidence.  It  seemed  apparent,  however, 
from  all  the  evidence  on  that  question,  that 
prior  to  the  train  collision  she  was  a  healthy, 
vigorous  woman,  but  that  at  the  time  of  the 


trial,  which  was  10  months  after  her  injuries 
were  received,  she  had  not  recovered  from 
concussion  of  the  brain  and  spine  sustained 
in  the  collision,  also  that  her  health  was  per- 
manoitly  imjxtlred  as  the  result  of  the  in- 
juries then  sustained ;  at  any  rate,  sucb  was 
the  opinion  of  some  of  the  physicians  testify- 
ing, while  others  expressed  the  opinion  that 
her  Impaired  state  of  health  was  caused  by 
diabetes  and  heart  trouble,  aggravated  by  the 
injuries  received  In  the  collision.  We  do  not 
think  the  Instruction  authorizing  tbe  Jury  to 
award  appellee  punitive  damages  was  proper. 
As  before  stated,  De  Witt  Lee,  the  little 
grandson  of  am>ellee,  also  brought  an  action 
against  appellant  to  recover  damages  for  In- 
juries received  in  the  collision  In  question. 
He,  too,  recovered  a  verdict  and  Judgment 
for  damages  In  the  court  below,  but  on  ap- 
peal this  court  reversed  the  Judgment  solely 
because  of  error  on  the  part  of  the  circuit 
court  in  giving  an  Instruction  under  which 
the  Jury  were  permitted  to  award  punitive 
damages.  See  Southern  Railway  Company 
V.  De  Witt  Lee,  101  S.  W.  807,  80  Ky.  Law 
Rep.  1360.  In  that  case  as  in  this  the  ques- 
tion of  whether  appellant  was  guilty  of  gross 
negligence  was  put  In  issue  by  the  pleadings. 
In  respect  to  that  Issue  and  the  action  of  the 
trial  court  In  giving  the  instruction  as  to- 
punitive  damages  this  court,  in  the  opinion 
of  the  case,  supra,  said:  "Under  this  con- 
dition of  the  record,  counsel  for  appellant  in- 
sists that  It  was  improper  to  instruct  the  Jury 
upon  the  question  of  tbe  gross  negligence- 
of  the  company.  There  Is  no  doubt  about 
the  legal  proposition  that  generally,  where  a 
passenger  on  a  railroad  train  is  injured  as 
the  result  of  an  accident  happening  to  the- 
train,  the  burden  of  proof  is  upon  tbe  car- 
rier to  show  that  it  was  not  guilty  of  any 
neglect.  The  presumption  of  law  is  that  the 
accident  and  resulting  Injury  was  caused  by 
Its  negligence;  but  the  question  remains 
whether  or  not  it  will  be  presumed  that  It 
was  guilty  of  gross  negligence.  Ordinarily  a 
person  injured  by  an  accident,  whether  he  be^ 
a  passenger  or  not,  is  only  entitled  to  recover 
compensation.  If  he  recover  more  than  this, 
it  must  be  because  the  person  causing  tbe 
injury  bas  been  guilty  of  gross  negligence, 
which  entitled  the  Injured  party  to  more  than 
mere  compensation.  If  a  passenger  is  in- 
jured by  reason  of  tbe  gross  negligence  of 
the  carrier,  be  may  recover  exemplary  dam- 
ages, and  it  Is  competent  for  a  passenger  who 
is  suing  to  recover  damages  for  injuries  sus- 
tained to  prove  the  nature,  character,  and 
cause  of  the  accident  that  happened  to  tbe 
train,  resulting  In  his  injury,  In  order  that 
tbe  court  may  determine  whether  or  not  it  is- 
proper  to  submit  to  the  Jury  the  question  of 
the  gross  negligence  of  the  carrier.  But  lik 
the  absence  of  evidence  of  this  character,  the 
carrier  cannot  be  held  liable  for  gross  negli- 
gence, as  the  presumption  against  it  does  not 
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embrace  thta  degree  of  negligence.  Hutchi- 
son on  Carriers,  S{  1413-1415;  Ky.  Central 
R.  R.  Co.  y.  Dills,  4  BuBb,  5d3 ;  Loo.  &  Port. 
R.  Co.  T.  Smith,  2  DuT.  656;  Felton,  Re- 
ceiver, T.  Holbrook,  66  8.  W.  606,  21  Ky.  Law 
Rep.  1824;  L.  &  N.  R.  R.  Co.  v.  Simpson,  64 
S.  W.  788,  28  Ky.  Law  Rep.  1044;  L.  &  N.  R. 
R  Co.  ▼.  Carothers,  66  S.  W.  833,  66  S.  W. 
385,  23  Ky.  Law  Rep.  1673;  L.  ft  N.  R  R. 
Co.  V.  Richmond,  67  S.  W.  25,  23  Ky.  Law 
Rep.  2394.  It  was  therefore,  under  the  facta 
of  this  case,  error  to  Instruct  the  Jury  on  the 
subject  of  gross  negligence  or  punitive  dam- 
ages. The  judgment  Is  reversed,  with  direc- 
tions to  award  a  new  trial  In  conformity  with 
this  opinion." 

From  a  comparison  of  the  evidence  of  the 
case  at  bar  with  that  of  the  case,  supra,  we 
And  that  the  facts  are  substantially  the  same. 
If  there  is  any  material  dlflCerence,  we  have 
failed  to  discover  it  We  find  that  appellee 
introduced  one  witness,  Robert  Russell,  who 
was  at  the  place  of  the  collision  when  it  oc- 
curred, but  an  examination  of  his  testimony 
will  show  that  he  knew  nothing  as  to  the 
cause  of  the  collision,  and  stated  little  be- 
sides the  fact  that  the  collision  occurred.  It 
is  true  that  Ei.  T.  Puryear,  one  of  appellee's 
attorneys  in  this  case,  testified  in  her  behalf, 
but  he  was  not  present  at  the  time  the  colli- 
sion tool!  place,  and  all  he  knew  about  the 
place  of  the  collision  was  from  having  it 
pointed  out  to  him  a  week  l>efore  the  trial, 
which  was  10  months  after  the  accident.  He 
testified,  in  sulistance,  that  when  the  switch 
is  set  so  as  to  keep  a  train  on  the  main  track 
from  entering  the  siding  the  switchboard 
will  show  a  white  light,  and  when  set  so  as 
to  turn  a  train  from  the  main  track  onto  the 
siding  the  switchboard  will  show  a  red  light; 
that  it  was  In  the  nighttime  when  the  colli- 
sion occurred,  and  the  distance  from  the 
depot  to  the  switch  is  about  300  yards ;  that 
there  was  no  obstruction  between  them,  or 
anything  to  prevent  those  in  charge  of  the 
passenger  engine  from  seeing  the  red  light,  or 
white  light,  if  th^  had  been  looking  out  In 
view  of  the  admissions  of  the  witness  that  he 
did  not  know  the  conditions  prevailing  at  the 
switch  at  the  time  of  the  collision,  and  that 
he  did  not  know  whether  there  was  a  light 
there  that  night,  we  fail  to  see  that  his  tes- 
timony shows  that  the  collision  was  caused 
by  gross  negligence  on  the  part  of  appel- 
lant or  its  servants.  The  evidence  in  this 
case  is  as  silent  on  the  question  of  the  exist- 
ence or  absence  of  the  switch  lights  as  was 
the  evidence  in  the  Lee  Case,  supra.  Upon 
sul>stantially  the  same  facts  this  court  said 
In  that  case:  "The  record  does  not  disclose 
any  facts  whatever  comcernlng  the  cause  or 
nature  of  the  accident  that  happened  to  the 
train."  The  same  is  manifestly  true  of  the 
record  In  this  case.  It  is  Impossible  to  say 
from  the  evidence  whether  the  train  was 
caused  to  run  into  the  cars  on  the  switch  by 
the  malicious  act  of  a  third  person,  a  failure 


of  appellant's  servants  to  have  the  switch 
lights  burning,  or  from  the  failure  of  tl>08« 
in  charge  of  the  passenger  train  to  keep  a 
lookout  for  them.    But,  if  we  assume  that 
the  accident  resulted  from  either  of  the  two 
causes  last  mentioned,  appellant  would  be 
held  to  be  negligent,  as  it  would  be  as  much 
responsible  for  a  failure  of  those  in  charge 
of  the  train  to  observe  tlie  switch  lights  if 
burning  as  for  the  failure  of  the  servants  in 
charge  of  the  switch  lights  to  keep  them  light- 
ed.   This  being  true,  no  reason  is  perceived 
for  differentiating  this  case  from  the  Lee 
Case.     The  accident  having  occurred,  under 
the  doctrine  of  res  ipsa  loquitur  it  resulted 
from  the  negligence  of  appellant,  and  the  de- 
gree of  negligence  being  unproved,  ordinary, 
and  not  gross,  negligence,  will  be  presumed, 
which  was  sufficient  to  authorize  a  recovery 
of  compensatory  damages. 
I      Appellant  attempted  to  show  an  absence  of 
i  any  negligencp  by  Oaslin,  the  conductor  of 
I  the  freight  train  into  which  the  passenger 
i  train  ran,  who  testified  that  after  running  the 
'  freight  cars  on  the  switch  track  he  closed 
\  and  locked  twth  the  east  and  west  end  of  the 
i  latter  track  where  it  connected  with  the  main 
I  line,  by  which  means  the  main  track  was 
I  made  safe  for  the  passing  thereon  of  the  pas- 
senger train;  but  we  do  not  think  this  proof 
was  sufficient  to  overcome  the  presumption  of 
negligence  arising  from  the  collision,  for,  as 
l>efore  said,  tinder  the  res  ipsa  loquitur  doc- 
trine, such  an  accident,  in  the  absence  of 
proof  as  to  how  It  occurred,  will  be  presumed 
to  have  been  caused  by  the  negligence  of  ap- 
pellant but  not  that  such  negligence  was 
grosa    In  this  case  the  recovery  should  have 
been  confined  to  compensatory  damages. 

For  the  reasons  indicated,  the  giving  of 
the  instruction  as  to  punitive  damages  was 
error.  Therefore  the  Judgment  Is  reversed, 
and  cause  remanded  for  a  new  trial  consist- 
ent with  the  opinion. 

NUNN,  J.  (dissenting).  The  court,  in  Its 
opinion,  says:  "By  further  apt  averments  of 
the  petition  the  injuries  thus  sustained  by 
appellee  were  attributed  to  the  gross  negli- 
gence of  appellant's  servants  in  leaving  open 
the  switch,  and  in  permitting  the  train  upon 
which  she  was  a  passenger  to  leave  the  main 
track  where  it  l)elonged,  and  enter  the  siding 
where  it  collided  with  the  freight  train"— 
thus  basing  the  right  to  recover  upon  the 
ground  of  the  negligence  of  appellant's  serv- 
ants in  leaving  the  switch  open,  when  in  the 
petition,  after  alleging  the  negligence  of  ap- 
pellant's servants  In  leaving  the  switch  open, 
it  was  also  averred:  "And  its  gross  careless- 
ness and  negligence  in  managing  and  operat- 
ing said  train  ran  said  train  with  great 
force  and  violence  fron  said  track  upon 
which  it  was  being  moved  into  said  other 
track,  and  Into  and  against  cars  standing 
and  located  thereon."  The  importance  of 
this  omitted  averment  will  be  made  clear 
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when  I  reach  the  dlscnssiob  of  the  evidence 
introduced  In  this  and  the  De  Witt  Lee  Case. 
In  the  first  opinion  delivered  In  this  case  the 
conrt  said:  "Appellant  cites  the  case  of  It- 
self against  De  Witt  Lee,  101  S.  W.  307,  30 
Ky.  Law  Rep.  1360,  as  conclusive  of  the  ques- 
tion, showing  that  it  was  error  for  the  court 
to  g\'v»  an  instruction  on  the  question  of  pu- 
nitive damages.  Lee  was  the  little  grandsoo 
who  was  Injured  at  the  same  time  appellee 
was.  It  appears  that  the  record  in  that  case 
did  not  contain  any  evidence  as  to  ]the  nature, 
character,  and  cause  of  the  accident;  but 
there  Is  evidence  in  this  record  upon  the 
question  as  to  how  the  accident  occurred." 
In  the  last  opinion  the  court  said:  "From  a 
comparison  of  the  evidence  of  the  case  at 
bar  with  that  of  the  case,  supra  (referring  to 
the  De  Witt  Lee  Case),  we  find  that  the  facta 
are  substantially  the  same.  If  there  Is  any 
material  difference,  we  have  failed  to  dis- 
cover it."  This  presents  the  Issue  sharply. 
I  have  the  records  of  both  cases  before  me, 
and  proceed  first  to  show  from  the  record  in 
the  De  Witt  Lee  Case  that  the  evidence  did 
not  authorize  an  instruction  allowing  puni- 
tive damages.  Sn  the  language  of  the  court 
in  that  case  there  was  no  testimony  showing 
"the  nature,  character,  and  cause  of  the  ac- 
cident that  happened  to  the  train  that  result- 
ed In  the  boy's  injury."  The  plaintiff  in  that 
case  Introduced  only  six  witnesses:  First, 
Mrs.  Emma  Brewer;  second.  Miss  B.  V. 
Brewer;  third,  Mrs.  Carey;  fourth,  Mrs. 
Yeast;  fifth,  Tim  Hardesty;  and,  sixth,  Rob- 
ert Russell.  The  first  five,  as  well  as  the  five 
witnesses  introduced  by  the  defendant,  did 
not  even  attempt  to  make  any  statement  as 
to  bow  the  collision  occurred,  or  the  "nature, 
character,  or  cause  of  it"  Their  testimony 
was  upon  the  question  of  the  boy's  injuries 
and  the  extent  thereof,  except  Mrs.  Brewer 
stated  she  was  on  the  train  at  the  time  of 
the  collision,  but  was  rendered  unconscious 
by  it,  and  did  not  know  how  or  why  it  oc- 
curred, and  the  conductor,  J.  R.  Bryan,  tes- 
tified to  statements  of  Mrs.  Brewer  as  to  the 
age  of  the  boy.  This  leaves  the  evidence  of 
Robert  Russell,  the  only  person  who  gave  any 
testimony  as  to  the  collision,  who,  after  stat- 
ing that'  he  was  a  passenger  on  the  train, 
testified  as  follows:  "Q.  Tell  the  jury  what 
occurred  there  in  Shelby  county.  A.  Just 
after  we  left  the  depot  and  run  across  the 
bridge  there  Just  come  a  crash  and  stopped 
sudden.  I  went  out  to  see  what  was  the 
diSlcalty,  and  found  we  had  run  into  the 
Bwitdi.  Q.  Tell  what  effect  it  had  on  the  peo- 
ple in  the  coach.  [Objected  to;  objection 
sustained,  to  which  plaintiff  excepts.]  Q. 
At  the  time  that  train  run  into  the  siding  did 
yon  see  Mrs.  Emma  Brewer  and  the  little 
boy,  De  Witt  Lee,  with  her?  A.  As  I  walked 
through  the  coach  to  see  if  any  one  was  hurt, 
and  I  saw  them  sitting  there  as  I  passed 
throogh.  I  went  on  clear  through  the  train 
to  wl>ere  the  engine  run  in."    This  covers  all 


he  said  on  the  subject  under  consideration. 
It  will  be  noticed  tliat  this  witness  only 
shows  a  collision  of  the  passenger  train  with 
the  standing  cars  on  the  siding,  which  was 
sufficient  to  show  a  prima  facie  case  of  ordi- 
nary negligence,  but  not  a  hint  showing  the 
cause  of  the  accident,  or  how  or  why  the 
train  left  the  main  track  and  collided  with 
the  standing  cars.  Therefore  the  opinion  of 
the  court  in  the  De  Witt  Lee  Case  is  correct. 
On  the  trial  of  the  case  of  Mrs.  Emma  Brew- 
er, under  consideration,  the  plaintiff  intro- 
duced all  the  witnesses  that  were  introduced 
on  the  trial  of  the  De  Witt  Lee  Case,  and  the 
following  additional  ones:  Mrs.  Sarah  Cooke, 
Mrs.  Nannie  Priest,  Thomas  Brewer,  T.  H. 
Hardin,  "Dr.  Bishop  Wash,  and  E.  V.  Puryear, 
all  of  them  testifying  to  the  extent  of  Mrs. 
Brewer's  injuries,  or  to  the  fairness  of  the 
alleged  compromise,  or  the  tender  of  the  ^25 
alleged  to  have  been  received  under  it,  except 
the  witnesses  Robert  Russell  and  E.  V.  Pur- 
year. The  witness  Russell  gave,  in  sul>- 
stance,  the  same  testimony  on  this  trial  as  be 
did  in  the  De  Witt  Lee  trial,  with  this  excep- 
tion: "Q.  Was  it  after  night  when  you  reach- 
ed Shelby vilie?  A.  It  was  after  dark.  Q. 
Tell  the  first  thing  that  occurred  when  you 
got  to  Shelbyville — after  leaving  the  town? 
A.  Just  after  we  pulled  out  from  Shelbyville, 
after  crossing  the  bridge,  the  train  came  to 
a  sudden  stop.  Of  course,  I  didn't  know 
what  had  happened  at  the  time.  Q.  After 
tliat  stop  where  did  you  go?  A.  I  went 
through  the  coach  to  see  who  was  hurt  Q. 
Did  you  leave  the  coach  at  all?  A.  No,  sir ; 
I  went  on  through,  and  went  out,  and  went 
up  the  track.  Q.  Where  did  you  go  up  the 
track?  A.  As  far  as  the  switch.  Q.  Describe 
the  ground  there  by  the  switch?  A.  I  can't 
Q.  This  is  the  bridge,  and  this  is  the  switch 
— where  was  the  train?  A.  It  seems  to  me 
like  it  run  up  this  far.  This  train  and  en- 
gine nm  right  under  the  box  car.  Q.  De- 
scribe the  track  back  of  It  from  the  point 
where  it  run  under  the  box  car  on  the  side 
track — describe  where  the  wheels  of  the 
train — what  was  the  condition  there?  A. 
Part  of  the  train  was  here,  and  part  over 
here.  Q.  On  or  off  the  track?  A.  On  the 
track.  It  run  right  under  the  box  car.  Q. 
Do  you  know  at  what  rate  of  speed  you  were 
going  when  you  struck?  A.  No,  sir;  but  it 
was  a  pretty  hard  Jar  though."  B.  V.  Pur- 
year testified  that  he  examined  the  switch 
and  grounds  where  the  collision  occurred 
about  a  week  before  the  trial,  and  the  con- 
formation of  the  same  appeared  to  be  as 
usual;  that  it  did  not  appear  to  have  been 
changed,  notliing  made  new ;  that  the  switch 
signal  was  about  10  or  16  feet  hlgli,  and  about 
300  yards  from  the  depot  in  Shelbyville;  that 
there  was  a  slight  curve  in  the  track  between 
the  depot  and  the  switch,  but  not  suCQcient 
to  prevent  a  person  from  seeing  the  switch 
signal;  and  tliat  there  was  nothing  to  ob- 
struct the  view.    He  also  stated  that  the 
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"switch  signal  was  painted  wblte  and  red, 
and  has  a  lamp  on  It  which  shows  red  or 
white,  according  to  the  way  the  switch  Is 
turned.  When  the  switch  is  closed,  it  shows 
wblte ;  and  when  open.  It  shows  red." 

Appellant  Introduced  six  witnesses,  who 
testified  only  as  to  the  character  and  extent 
of  the  injuries  of  Mrs.  Brewer.  Not  one  of 
them  testified  to  anything  showing  in  the 
slighteat  degree  the  "cause  or  character  of 
the  collision."  Appellant  also  introduced  an 
affidavit  of  one  of  its  agents  stating  what  it 
could  prove  by  one  Gaslin,  and  which  was 
read  as  bis  deposition.  By  this  deposition 
Gaslin  testified  that  be  was  the  conductor 
of  the  freight  train  with  which  the  passenger 
train  collided,  and  a  few  minutes  before  the 
passenger  train  arrived  be  placed  bis  train 
on  the  siding  and  closed  and  loclced  the 
switch  at  both  the  east  and  west  ends  of  the 
switch  track,  and  then  gave  it  as  bis  opinion 
that  some  malicious  person  liad  thrown  the 
switch,  which  was  excluded  by  the  court. 
Gaslin  continued  as  follows:  "That  shortly 
thereafter  the  said  passenger  train  upon 
which  the  plaintiff  was  riding  came  east  and 
ran  over  the  main  line  into  and  upon  said 
side  track,  where  the  engine  of  said  passen- 
ger train  collided  with  some  of  the  freight 
cars  of  the  train  on  which  Gaslin  was  con- 
ductor." This  witness  and  the  witness  Rob- 
ert Russell  botb  testified  in  this  case  to  facts 
showing  that  the  switch  must  tiave  been 
tbrown  open  and  the  passenger  train  ran  off 
the  main  line  onto  the  siding  and  collided 
with  the  cars.  Gaslin  says  the  passenger 
train  ran  over  the  main  line  "into  and  upon 
the  side  track."  Russell  stated  that  when 
he  got  off  the  train  he  saw  the  engine  un- 
der a  car  and  the  wheels  of  the  passenger 
train  on  the  track  of  the  siding.  This  evi- 
dence was  not  Introduced  in  the  De  Witt 
Lee  Case.  In  that  case  there  was  nothing 
to  show  bow  or  wtiy  the  passenger  train  left 
the  main  track.  It  might  have  jumped  the 
track,  and  the  engineer  of  the  train  been  In 
no  wise  responsible  for  It';  but  the  evidence 
in  this  case  makes  out,  at  least,  a  prima  facie 
case  that  he  ran  bis  engine  a  distance  of  300 
yards  along  a  track  that  was  nearly  straight 
with  nothing  to  prevent  him  seeing  the  red 
light  on  tbe  switch,  which  was  a  signal  that 
the  switch  was  open,  and  against  which  he 


ran  Into  the  open  switch.  In  the  De  Witt 
Lee  Case  there  was  no  proof  that  the  trade 
was  straight,  or  nearly  so,  for  300  yards,  and 
that  there  were  no  obstructions  in  the  way 
of  bis  seeing  tbe  light,  and  that  the  wblte 
light  meant  clear  track,  and  tbe  red  light 
meant  open  switch.  But  It  is  intimated  that 
there  was  no  proof  that  a  light  of  any  kind 
was  burning  that  night  at  that  signal.  Tills 
is  true;  but  tbe  presumption  is  that  it  was; 
as  it  was  the  duty  of  some  one  to  light  It 
and  keep  it  burning.  The  engineer  was  as 
guilty  of  kross  negligence  in  running  his 
train  by  or  against  it  when  without  a  light 
as  if  be  bad  run  against  a  red  light 

Unquestionably  tbe  testimony  In  this  case 
makes  out  a  prima  facie  case  of  gross  negli- 
gence against  those  in  charge  of  the  passen- 
ger engine  in  the  management  and  (^eratioa 
of  It,  and  the  case  is  made  stronger  by  tbe 
fact  that  the  engineer  and  fireman  in  cliarge 
did  not  testify.  They  knew  all  the  facts  and 
could,  better  than  any  one,  have  explained 
away  tbe  Incriminating  facts  and  circum- 
stances. They  were  in  its  employ  when  the 
accident  occurred,  and  appellant  did  not  show 
that  they  had  left  its  employment,  or  give 
any  reason  why  it  could  not  Introduce  them. 
If  their  train  Jumped  the  track,  or  if  some- 
thing happened  to  the  machinery  or  air  unex- 
pectedly, which  would  have  relieved  them 
of  tbe  charge  of  gross  negligence,  they  knew 
it  better  than  any  one,  and  the  failure  of 
appellant  to  introduce  them,  <»:  show  some 
reason  wtiy  they  were  not  introduced,  creates 
a  strong  presumption  that  appellee's  showing 
of  gross  negligence  on  their  part  ta  correct. 
In  view  of  the  fact  that  there  was  no  proof 
in  tbe  De  Witt  Lee  Case  showing  that  the 
train  ran  through  an  open  switch  onto  the 
side  track,  or  that  there  was  any  proof  show- 
ing that  tbe  switch  signal  was  in  plain  view 
of  tbe  engineer  for  300  yards  before  he  reach- 
ed it,  and,  further,  that  the  truth  of  these 
facts  is  fortified  by  reason  of  tbe  failure  of 
tb^  engineer  and  fireman  to  testify,  there  be- 
ing no  reason  given  why  they  did  not,  I  ana 
convinced  that  there  is  a  material  difference 
In  the  facts  shown  In  the  records  of  the  two 
cases.  For  these  reasons  I  am  constrained 
to  dissent  from  tbe  court's  opinion  delivered 
herein. 
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SCHULTB  T.  LOUISVILLE  &  N.  B.  CO.  et  aL 

<Coart  of  Appeals   of   Kentucky.     Uaich   25, 
1906.) 

1.  jTn>6KXNT  —  NOTWITHBTAHDINO  VSBDICT — 
COHTBIBDTOBT  NEOUOBNCE— RKPLT— NKCBS- 
BITT. 

Unless  the  plea  of  contributory  negligence 
Is  controverted  of  record  or  replied  to,  defend- 
ant is  entitled  to  judgment  on  the  pleadings, 
though  plaintiff  may  have  obtained  a  verdict. 

[EA.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Judgment,  ({  S67-S75.] 

2.  Pi;baj>iho  —  Ahxndments  —  DiBCBinoR  ot 

COUBT. 

Under  Civ.  Code  Prac.  i  134,  authorizing 
the  court  at  any  time  in  furtherance  of  justice 
and  on  proper  terms  to  permit  a  pleading  to  be 
amended,  the  discretion  of  the  trial  court  in 
allowing  amendment  of  pleadings  during  a 
trial  should  be  exercised  with  liberality  to 
aecore  a  trial  on  the  merits ;  and,  where  it  does 
not  appear  that  the  substantial  rights  of  the 
adverse  party  will  be  j>rejudiced  bv  an  amend- 
ment, but  that  injustice  will  be  done  if  it  is 
rejected,  the  court  should  allow  it  on  such  terms 
as  will  protect  the  rights  of  the  parties. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Pleading,  {  601.] 

S.  Saxs— Rkplt. 

In  an  action  for  injuries  through  negligence, 
the  trial  court  should  have  permitted  plain- 
tiff to  file  on  the  trial  a  reply  to  defendant's 
Slea  of  contribntoiy  negligence,  on  motion  by 
efendant,  at  the  close  of  plaintiffs  evidence,  for 
judgment  on  the  pleading  for  want  of  a  reply, 
on  condition  that  j)laintiS  pay  the  costs  up  to 
the  time  of  the  filing,  and  that  he  continue  the 
case  if  defendant  so  desired. 
4.  Damaoes— InjItbies  to  Pebsohai.  Pbofeb- 

TT — INTXBEST. 

Where  personal  property  is  injured  or 
destroyed  by  negligent,  wrongful,  or  unlawful 
acts,  and  the  owner  is  thereby  deprived  of  its 
OBe  and  possession,  he  is  entitled  m  a  suit  for 
its  loss  to  recover  the  value  of  the  property  and 
interest  thereon  in  the  discretion  of  the  jury. 
(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  15,  Damages,  H  137-140.] 

fi.  "Neouoince"- Definitioii. 

Negligence,  generally  Bi)eaking,  whether  it 
be  ordinary  or  gross,  is  merely  an  omission  to 

?erform  a  duty,  and  is  not  an  affirmative  wrong- 
ul  act,  though  there  may  be  instances  where 
grosa  negligence  is  of  an  affirmative  character, 
and  amounts  to  an  intentional  wrong,  or  a  reek- 
las  disregard  of  the  rights  of  others. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  87,  Negligence,  U  1.  2. 

For  other  definitions,  see  Words  and  Phrases, 
ToL  6,  pp.  4743-4763 ;   vol.  8,  pp.  7729-7731.] 

&   RAIUiOADfl— ACCIOEKT  AT  StBEET  CbOBSINO 

— Daxaoes— Ikjcbies  to  Pebsonai.  Pbopeb- 

TY — Punitive  Daicaoes. 

Where,  in  an  action  against  a  railroad  for 
injuries  to  plaintiff's  horses  and  wagon  through 
being  struck  by  a  train  at  a  street  crossing,  the 
only  act  of  negligence  committed  was  the  fail- 
ure of  defendant's  gate  watchman  to  close  the 
gates,  plaintiff  was  not  entitled  to  recover  puni- 
tive ounagea. 

[E}d.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol  41,  Railroads,  f   1151.1 

7.  Dakaoes— Punitive  DAifAosa — Gboundb. 

Exemplary  damages  may  be  awarded  in  tres- 
pass, or  wnere  there  Is  injury  to  penonal  proi>- 
erty,  if  it  is  attended  by  affirmative  acts  of  ag- 
gravation, or  is  the  result  ot  willful,  reckless,  or 
malicious  conduct 

[Ed.  Note.— For  cases  in  noint,  sae  Cent  Dig. 
ToL  16,  Damages,  |(  189-205.] 


8.  Sake — Pleading. 

Where,  in  an  action  for  injuries  to  personal 

property  through  negligence,  plaintiff  desires  to 
recover  for  loss  of  its  use,  he  must  specifically 
plead  it;  such  element  of  damage  not  tieing  re- 
coverable under  a  general  allegation  of  negli- 
gence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  Sl  429,  433.] 

9.  Sake— Loss  or  Use  of  Pbofebtt. 

Where  damages  are  sought  for  injury  to 

Seraonal  property,  aa  well  as  damages  for  the 
eprivation  of  its  use,  interest  is  not  allowable, 
as  the  recovery  for  the  use  takes  the  place  of 
interest 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15.  Damages,  H  137-140.] 

10.  Railboads— Opebation— Odkpanies  Lia- 
BLB  —  Accidents  at  CBOsamos  —  Gates  at 
Cbossino. 

Where  gates  for  the  protection  of  the  public 
are  necessary  where  a  street  crosses  a  railroad 
track,  it  is  the  duty  of  every  railroad  company 
using  the  track  to  protect  the  crossing,  and  each 
company  and  the  owner  of  the  track  are  jointly 
and  severally  liable  for  injuries  by  trains  result- 
ing from  a  failure  to  perform  such  duty. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  S{  854^:^85a] 

11.  Same  —  Cbossino  Accidents  —  Dutt  or 
Pebsons  Cbossino. 

When  gates  at  a  crossing  are  kept  closed 
when  trains  are  approaching,  and  open  when 
they  are  not  tiie  fact  that  they  are  open  is  an 
invitation  to  the  public  to  cross,  and  persons 
desiring  to  cross  have  a  right  to  assume  that 
they  can  do  so  without  being  struck  by  approach- 
ing trains,  though  they  are  not  thereby  relieved 
from  exercising,  ordinary  care  for  their  own 
safety  or  from  attending  to  other  notice  or  warn- 
ing of  the  approach  of  trains. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  ff  1071-1074.] 

12.  Apfeai.  —  Review  —  HABitLEsa    Bbbob  — 

Prj:ADINO— INSTBUCTIONB. 

Where,  in  an  action  against  two  railroads 
for  injuries  to  plaintiff's  horses  and  wagon 
through  being  struck  by  a  train  operated  by  one 
of  defendants  over  the  other's  track,  the  judg- 
ment recovered  by  plaintiff  against  one  of  defend- 
ants was  substantially  all  that  he  was  entitled 
to  recover  against  either  or  both  of  them,  and 
was  collectible,  error  of  the  trial  court  in  re- 
fusing to  permit  a  reply  to  be  filed  to  the  answer 
of  the  other  defendant,  and  in  declining  to 
instruct  that  the  jury  might  allow  Interest  on 
the  value  of  the  property  from  the  time  of  the 
injury,  was  not  ground  for  reversal;  the  mat- 
ter of  Interest  being  small,  and  the  probability 
of  its  recovery  being  indefinite. 

Appeal  from  Circuit  Court,  Kenton  County. 

"To  be  officially  re'ported." 

Action  by  Clemens  Schtilte  agalnBt  the 
Louisville  &  Nashville  Railroad  Company  and 
another.  From  a  judgment  for  plaintiff,  he 
appeals.    Affirmed. 

Robt  C.  Simmons,  for  appellant  S.  D. 
Rouse  and  Benjamin  D.  Warfleld,  for  ap- 
pellee Louisville  &  Nashville  R.  R.  Co.  Gal- 
Tin  &  Oalvln,  for  appellee  Cot.  &  Cin.  Ele- 
Tated  R.  R.  Transfer  &  Bridge  Co. 

CARROLL,  J.  The  appellant  brought  this 
suit  against  the  Lonlsvllle  &  Nashville  Rail- 
road Company  and  the  Covington  &  Cincin- 
nati Elevated  Railroad  Company,  averring 
that  while  his  servant  was  driving  a  wagon 
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and  team  of  horses  along  Twelfth  street,  in 
the  city  of  Covington,  hie  horses  and  wagon 
were  struck  by  a  locomotive  engine  operated 
by  the  Louisville  &  NaBhville  Railroad  Ck>m- 
pany  at  a  point  where  the  railroad  crossed 
Twelfth  street;  the  collision  demolishing 
the  wagon,  killing  one  of  the  horses  and 
crippling  the  other,  and  causing  the  loss  of 
all  the  dairy  products  in  the  wagon,  to  his 
damage  in  the  sum  of  |2,200.  Each  of  the 
defendants  filed  answers  traversing  the  aver- 
ments of  the  petition,  and  the  Covington  & 
Cincinnati  Elevated  Railroad  Company,  in 
addition,  pleaded  contributory  negligence  on 
the  part  of  Phillip  Roth,  the  employe  of  ap- 
pellee, who  was  driving  the  wagon.  Appel- 
lant Bled  a  reply  to  the  answer  of  the  Louis- 
ville &  Nashville  Railroad  Company,  but  fail- 
ed to  file  one  to  the  answer  of  the  Covington 
&  Cincinnati  Elevated  Railroad  Company. 
The  case  went  to  trial  before  a  Jury,  and  the 
evidence  conduced,  to  show  that  Roth  was 
driving  at  an  ordinary  gait;  that,  when 
he  approached  the  railroad  tracks,  the  gates 
maintained  on  each  side  of  it  for  the  purpose 
of  warning  travelers  and  preventing  them 
from  crossing  when  a  train  was  approach- 
ing, were  up ;  that  he  did  not  bear  any  engine 
bell  ringing  or  whistle  blown,  or  receive  other 
warning  as  he  came  near  the  track,  and,  the 
gates  being  up,  he  drove  along,  not  suspecting 
any  danger,  and  did  not  know  of  the  approach 
of  the  train,  which  was  running  about  25 
miles  an  hour,  until  his  team  was  on  the 
trade.  The  railroad  employe  who  had  charge 
of  the  gates,  and  whose  duty  it  was  to  close 
or  put  them  down,  was  talking  to  a  man  near 
by,  and  neglected  to  close  the  gates.  The  rail- 
road track  was  owned  by  the  Covington  & 
Cincinnati  Elevated  Railroad  Company,  and 
the  gatekeeper  was  its  employe,  but  the  trains 
of  the  Louisville  &  Nashville  Railroad  Com- 
pany were  operated  over  it  Upon  the  con- 
clusion of  the  evidence  for  plaintiff,  the 
Covington  &  Cincinnati  Elevated  Railroad 
Company  asked  for  a  peremptory  instruction, 
upon  the  ground  that  there  was  no  denial 
of  the  plea  of  contributory  n^lect  in  its  an- 
swer. Thereupon  the  attorney  for  plaintiff 
offered  to  file  a  reply,  find  also  to  pay  the 
costs  of  the  trial  up  to  that  time,  and  to  con- 
tinue the  case  If  the  Covington  &'  Cincinnati 
Elevated  Railroad  Company  desired  It  These 
motions  and  requests  were  overruled,  and 
the  Jury  directed  to  return  a  verdict  for  the 
Covington  &  Cincinnati  Elevated  Railroad 
Company.  The  trial  proceeded  against  the 
Louisville  &  Nashville  Railroad  Company, 
when  a  verdict  was  returned  against  it  for 
$425,  the  actual  loss  sustained  by  appellant 
being  some  $615,  according  to  the  evidence 
in  his  behalf,  but  less  than  this  under  the 
evidence  for  appellee;  in  short,  the  verdict 
was  substantially  correct  A  reversal  is 
asked,  first  because  the  trial  court  failed 
to  allow  a  reply  to  be  filed;   second,  in  de- 


clining to  Instruct  the  Jury  that  they  might 
award  interest  on  the  value  of  the  property 
destroyed  from  the  time  of  Its  destructiOQ, 
and  also  refusing  to  give  an  instruction  <n 
the  subject  of  punitive  daimages;  third.  In 
falling  to  instruct  the  Jury  that  they  might 
allow  damages  for  the  use  of  the  horse  that 
was  injured;  fourth,  in  falling  to  Instruct 
that  the  Louisville  &  Nashville  Railroad  Com- 
pany was  responsible  for  the  negligence  of  the 
gate  watchman ;  and,  fifth,  for  errors  In  giv- 
ing instructions. 

It  has  been  frequently  held  that  unless 
the  plea  of  contributory  neglect  in  an  answer 
is  controverted  of  record  or  replied  to,  the 
defendant  Is  entitled  to  a  Judgment  in  his 
behalf  on  the  pleadings,  notwithstanding  the 
fact  that  the  plaintiff  may  have  obtained  a 
verdict  L.  &  N.  R.  R.  Co.  t.  Paynter's 
Adm'r,  82  S.  W.  412,  26  E:y.  Law  Rep.  761 ; 
L.  &  N.  R.  Co.  V.  Copas,  95  Ky.  460,  26  S.  W. 
179;  L.  &  N.  R.  Co.  V.  Mayfield,  35  S.  W. 
924,  18  Ky.  Law  Rep.  224;  Brooks  ▼.  L. 
&  N.  R.  Co.,  71  8.  W.  507,  24  Ky.  Law  Rep. 
1318.  And,  when  the  plaintilT  rested  his 
case  In  the  court  below,  tbe  defendant  upon 
the  pleadings  as  they  stood  was  entitled  to 
the  peremptory  Instruction  requested.  If  the 
plaintiff  had  not  when  the  motion  was  made 
offered  to  file  a  reply.  The  trial  court  has  a 
large  discretion  in  the  matter  of  allowing 
amended  pleadings  to  be  filed  during  the 
progress  of  a  trial ;  and  this  discretion 
should  be  exercised  with  great  liberality 
when  the  purpose  of  the  amendment  is  to 
enable  the  party  offering  it  to  obtain  a  trial 
of  the  case  upon  Its  merits,  and  it  is  not 
tendered  for  delay  or  to  obstruct  Justice. 
When,  in  the  language  of  section  134  of  the 
Civil  Code  of  Practice,  an  amendment  offer- 
ed during  the  trial  "Is  In  furtherance  of  Jus- 
tice," and  It  does  not  appear  that  the  sub- 
stantial or  meritorious  rights  of  the  adverse 
party  will  be  prejudiced  by  its  filing,  but 
that  injustice  will  be  done  If  It  is  rejected, 
the  court  should  permit  it  to  be  filed  updn 
such  terms  as  will  Insure  a  fair  trial  and 
protect  tbe  rights  of  the  parties.  Ford  ▼. 
Providence  Coal  Co.,  99  S.  W.  609,  30  Ky. 
Law  Rep.  608 ;  Kearney  v.  City  of  Covington, 
1  Mete.  340 ;  Washington  Mfg.  &  Mining  Co. 
r.  Bamett  42  S.  W.  1120,  19  Ky.  Law  Rep. 
958.  In  the  case  before  us  the  court  should 
have  permitted  the  reply  to  be  filed  requir- 
ing the  plaintiff  to  pay  the  costs  up  to  tbe 
time  of  the  filing,  and  also  continuing  the 
case  if  the  defendant  desired  a  continuance. 

In  respect  to  tbe  question  of  Interest  we 
are  of  the  opinion  that  the  Jury  should  have 
been  instructed  that  If  they  found  for  plain- 
tiff, they  might  in  their  discretion  allow  him 
Interest  on  tbe  sum  found  as  tbe  value  of 
the  property  destroyed  from  the  date  of  the 
Injury,  and,  as  to  the  horse  that  was  Injured 
up  to  the  time  the  owner  was  fully  restored 
to  bis  use  and  possession.    Where  personal 
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property  is  Injured  or  destroyed  by  negli- 
gent, wrongful,  or"  unlawful  nets,  and  the 
owner  is  thereby  deprived  of  Its  use  and 
possession,  in  a  suit  to  recover  damages  for 
the  loss,  be  is  entitled  to  the  value  of  the 
prc^erty  and  interest  tbereon  in  the  discre- 
tion of  the  jury.  If  the  recovery  was  limited 
to  the  value,  he  would  receive  no  compensa- 
tion for  the  deprivation  of  the  use  between 
the  time  of  the  injury  and  the  trial,  or  the 
date  he  was  restored  to  the  use  and  posses- 
sion if  this  happened  before  the  trial,  and 
the  recovery  would  not  be  adequate  recom- 
pense for  the  loss.  This  rule  cannot  be  ap- 
plied when  it  is  sought  to  recover  unliquidat- 
ed damages,  or  in  cases  where  no  certain  or 
fixed  sum  is  claimed  that  may  be  awarded 
as  compensation,  and  the  jury  are  authorized 
to  and  may  assess  any  amount  in  their  dis- 
cretion. In  this  class  of  cases  the  amount 
the  plaintiff  is  entitled  to  recover  cannot  be 
estimated  at  -the  time  of  the  injury,  or. 
indeed,  until  there  has  been  a  verdict  and 
judgment.  And  in  cases  where  exemplary 
damages  are  recoverable  and  allowed,  and 
the  plaintiff  gets  more  than  compensation,  he 
Is  not  'entitled  to  interest,  as  the  interest 
and  the  exemplary  damages  would  be  in  a 
measure  double  compensation.  But,  where 
personal  property  has  been  destroyed  or  in- 
jured, and  the  recovery  is  limited  to  com- 
pensation, the  amount  of  damage  sustained 
can  be  approximately  if  not  accurately  ascer- 
tained at  the  time  and  the  parties  can  adjust 
the  loss  on  a  basis  fairly  susceptible  of  rea- 
sonable estimation.  This  rule  is  supported  by 
the  decided  weight  of  authority,  and  meets 
with  our  approval.  Sedgwick  on  Damages, 
{  433;  Sutherland  on  Damages,  g  355;  Joyce 
on  Damages,  {  1034;  22  Cyc.  1500;  16  Am. 
&  Eng.  Ency.  of  Law,  p.  1027.  A  contrary 
view  seems  to  have  been  expressed  by  this 
court  in  Ormsby  v.  Johnson,  1  B.  Mon.  80, 
but  the  better  rule  is  the  one  that  allows  the 
jury  in  their  discretion  to  award  interest 
in  cases  of  this  character. 

Appellant  further  insists  that  the  jury 
should  have  been  instructed  in  their  discre- 
tion to  award  exemplary  damages  or  puni- 
tive damages.  There  is  some  authority  to 
the  effect  that  exemplary  damages  may  be 
recovered  in  actions  where  personal  prop- 
erty has  been  injured  or  destroyed  by  gross 
negligence ;  but  we  are  not  disposed  to  apply 
this  rule  to  negligence  cases  like  the  one 
under  consideration,  where  it  is  sought  to 
recover  the  value  of  property.  Negligence, 
generally  speaking,  whether  it  be  ordinary 
or  gross,  is  merely  an  omission  to  perform  a 
duty,  although  there  may  be  instances  where 
gross  negligence  is  of  an  affirmative  charac- 
ter, and  amounts  to  an  intentional  wrong  or 
a  reckless  disregard  of  the  rights  of  others. 
But,  strictly  speaking,  it  Is  not  an  affirma- 
tive wrongful  act,  such  as  trespass,  or  other 
acts  that  are  accompanied  by  circumstances 
of  aggravation  or  attended  by  fraud,  malice. 


or  intentional  wrong.  There  is  a  marked 
distinction  between  personal  injury  cases  or 
those  involving  loss  of  life  by  negligence  or 
wrongful  act,  and  actions  to  recover  the  val- 
ue of  property  injured  or  destroyed  by  neg- 
ligence. In  the  former  the  damages  are  not 
susceptible  of  accurate  or  even  approximate 
estimation.  No  certain  or  even  satisfactory 
rule  of  compensation  can  be  laid  down  fo^ 
the  loss  of  an  arm  or  a  1%  or  a  life.  Tliere- 
fore  the  courts  have  permitted  exemplary 
damages  to  be  recovered  when  the  negligence 
causing  the  personal  injury  or  death  was 
gross.  But  where  personal  property  is  in- 
jured or  destroyed,  it  can  be  replaced.  The 
person  damaged  can  be  made  whole.  The 
loss  he  has  sustained  is  capable  of  accurate, 
or  at  least  approximate  measurement,  and, 
when  he  has  received  the  value  of  the  prop- 
erty with  interest  tbereon,  he  has  been  com- 
pensated for  the  wrong  done,  and  this  is  all 
that  in  negligence  cases  when  property  only 
is  involved,  and  the  elements  of-  fraud,  op- 
pression, reckless  or  intentional  wrongdo- 
ing are  lacking,  that  he  is  entitled  to  unless 
it  is  sought  to  recover  for  the  use.  The  case 
of  Kountz  V.  Brown,  16  B.  Mon.  677,  relied 
on  by  appellants  as  allowing  the  jury  to 
award  exemplary  damages  in  cases  of  this 
character,  does  not  conflict  with  the  views 
herein  expressed.  There  the  wrong  com- 
mitted was  an  affirmative  willful  act,  and 
the  court  said:  "In  actions  for  forcible  in- 
juries the  general  rule  is  that  the  jury  may 
give  exemplary  damages,  and  certainly  they 
may  be  told  that  they  can  do  so  where  the 
injury  in  their  opinion  may  have  been  will- 
ful. It  Is  not  necessary  to  say  whether  the 
testimony  was  sufficient  to  authorize  the  con- 
clusions that  the  injuries  were  committed 
willfully;  for,  If  they  were  recklessly  com- 
mitted as  the  Jury  clearly  had  a  right  to 
infer  in  regard  to  the  last  and  principal  In- 
jury, the  law  did  not  confine  them  to  the 
actual  Injury,  but  authorized  than  to  give 
exemplary  damages.  It  is  not  alone  for  will- 
ful trespasses  that  exemplary  damages  are 
authorized  by  law  to  be  given,. but  they  are 
authorized,  also,  for  acts  of  wanton  and 
reckless  carelessness."  Along  the  same  line 
is  South  Covington  &  Cincinnati  St  Ry.  Co. 
V.  McHugh,  77  S.  W.  202,  25  Ky.  Law  Rep. 
1112.  There,  as  in  the  Kountz  Case,  the  act 
complained  of  was  more  than  a  mere  omis- 
sion of  duty,  it  was  an  affirmative  wrong, 
a  reckless  disregard  of  life  and  property. 

In  the  case  before  us  the  only  act  of  neg- 
ligence committed  was  the  faUnre  of  the 
gate  watchman  to  close  the  gates.  His  con- 
duct, although  amounting  to  gross  negligence, 
was  not  a  willful  or  Intentional  act  commit- 
ted against  appellee  or  his  property.  In  oth- 
er words,  it  was  not  an  affirmative  wrong, 
but  an  omission  of  duty.  This  dIstinctloD 
runs  through  all  the  cases  that  have  come 
under  our  notice  where  the  question  of  al- 
lowing exemplary  damages  has  come  op  in 
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cases  Inrolving  the  Injury  or  destruction  of 
personnl  property.  We  do  not  mean  to  hold 
that  exemplary  damages  are  confined  to  In- 
Juries  to  the  person,  because  they  may  be 
awarded  In  trespass  or  where  there  Is  in- 
jury to  personal  property,  If  It  Is  attended 
by  afBrmative  acts  of  aggravation  or  Is  the 
result  of  willful  or  reckless  or  malicious  con- 
duct. Major  T.  PulUam,  8  Dana,  582;  Jen- 
nings V.  Maddox,  8  B.  Mon.  430;  Andrews 
T.  Singer  Mfg.  Co.,  48  S.  W.  976,  20  Ky.  Law 
Rep.  1089;  Bowler  t.  Lane,  3  Mete.  311; 
Slater  v.  Sherman,  5  Bush,  206. 

Appellant  also  contends  that  he  was  en- 
titled to  prove  the  loss  he  sustained  in  being 
deprived  of  the  use  of  the  horse  ttiat  was 
injured  from  the  time  of  the  injury  until  bis 
recovery ;  and  to  an  instruction  allowing  the 
Jury  to  award  damages  of  this  character. 
In  support  of  this  contention  we  are  cited  to 
Sedgwick  on  Damages,  g  195,  and  Joyce  on 
Damages,  {  1040.  There  are  cases  in  which 
it  would  be  proper  to  allow  the  plalntiflC  to 
recover  the  value  of  the  use  of  the  property 
of  which  he  was  deprived'  by  negligence  or 
wrongful  act;  but,  If  a  party  desires  to  re- 
cover for  the  value  of  the  loss  of  the  use,  it 
should  be  specially  pleaded.  This  element 
of  damage  cannot  be  recovered  under  a  gen- 
eral allegation  of  negligence  as  in  the  case 
before  us.  And,  where  damages  are  sought 
for  the  injury  done  the  property,  as  well  as 
damages  for  the  deprivation  of  its  use,  in- 
terest is  not  allowable,  as  the  recovery  for 
the  use  takes  the  place  of  interest.  In  other 
words,  a  party  may  sue  for  the  injury  done 
personal  property,  and  the  Jury  may  In  their 
discretion  allow  him  Interest  on  the  sum 
.  found,  and  should  be  so  instructed,  or  he  may 
sue  for  damages  occasioned  by  the  injury  and 
also  for  the  loss  of  the  use,  but  he  cannot 
recover  Interest  as  well  as  damages  for  the 
loss  of  the  use. 

As  before  stated,  the  railroad  track  over 
which  the  trains  of  the  Louisville  A  Nashville 
Railroad  run  are  owned  by  the  Covington 
ft  Cincinnati  Elevated  Railroad  Company, 
which  corporation  employs  the  gate  watch- 
man. The  point  is  made  whether  or  not 
the  Louisville  ft  Nashville  Railroad  Company 
is  chargeable  with  the  negligence  of  the 
watchman  In  failing  to  close  the  gates  on  the 
approach  of  one  of  its  trains.  We  do  not  re- 
gard it  material  who  employed  or  paid  the 
gate  watchman,  or  who  owned  the  railroad 
tracks.  If  a  gate  was  necessary  for  the  pro- 
tection of  the  traveling  public  at  the  crossing 
where  this  injury  occurred,  then  it  was  the 
duty  of  every  railroad  company  using  the 


trade  to  protect  the  public  from  injury  by  it* 
trains;  and  each  company,  and  the  owner 
of  the  trade,  is  Jointly  and  severally  liable  to 
the  public  for  injuries  committed  by  its 
trains  due  to  a  failure  to  perform  this  duty. 
The  duty  of  protecting  a  crossing  like  this 
cannot  be  delegated  to  one  of  the  companies 
using  the  track,  or  to  the  owner  of  the  track, 
so  as  to  absolve  the  company  whose  trains 
commit  the  injury  from  liability  to  the  per- 
son injured.  C.  ft  O.  R.  Co.  v.  Osborne,  97 
Ky.  112,  30  S.  W.  21,  63  Am.  St.  Rep.  407; 
L.,  H.  ft  St  L.  R.  Co.  V.  Kessee,  103  S.  W. 
261,  31  Ky.  Law  Rep.  617;  L.,  H.  &  St.  L. 
R.  Oo.  V.  Illinois  Central  R.  Co.,  93  S.  W. 
4,  29  Ky.  Law  Rep.  265.  We  may  also  add 
that  when  gates  are  maintained  at  a  crossing, 
and  are  closed  when  trains  are  approach- 
ing and  kept  open  for  traffic  when  they  are 
not,  the  fact  that  they  are  up  and  open  is  an 
invitation  to  the  public  to  cross ;  and  persons 
desiring  to  cross  have  a  right  to  assume  that 
they  can  do  so  without  danger  of  being 
struck  by  an  approaching  train,  although  this 
rule  does  not  relieve  the  person  desiring  to 
cross  from  exercising  ordinary  care  for  his 
own  safety  or  from  giving  attention  fb  other 
notice  or  warning  of  the  approach  of  trains. 
In  L-.  ft  N.  R.  Co.  V.  Sights,  89  S.  W.  132, 
28  Ky.  Law  Rep.  186,  in  considering  a  simi- 
lar question,  this  court  approved  the  follow- 
ing Instruction,  that  presents  the  duty  owing 
by  the  traveler :  "The  court  further  Instructs 
you  that,  If  you  believe  from  the  evidence 
that  the  flagman  so  stationed  at  said  cross- 
ing at  the  time  plaintiff  approached  the  same 
was  not  In  his  customary  place  of  duty,  then 
the  plaintiff  had  a  right  to  presume,  in  the 
absence  of  reasonable  and  timely  warning 
to  the  contrary,  that  he  would  not  be  ex- 
posed to  danger  from  approaching  trains  In 
driving  near  or  crossing  said  track."  Al- 
though the  court  erred  in  refusing  to  permit 
a  reply  to  be  filed,  and  in  declining  to  in- 
struct the  jury  to  award  interest  in  their 
discretion.  In  other  respects  the  appellant 
had  a  fair  trial.  He  recovered  substantially 
all  that  he  was  entitled  to  against  either  or 
botb  of  the  appellees,  and  it  cannot  be  doubt- 
ed that  the  Judgment  against  the  appellee 
Louisville  ft  Nashville  Railroad  Company  is 
collectible.  It  Is  true  the  jury  might  have 
allowed  appellant  Interest  on  the  recovery, 
but  whether  they  would  or  not  is  uncertain. 
The  matter  of  Interest  that  appellant  might 
have  recovered  is  too  small  and  the  probabil- 
ity of  its  recovery  too  indefinite  to  author- 
ize ua  to  reverse  the  case  alone  for  this  error. 
Wherefore  the  judgment  Is  afflnned. 
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1.  Cbiuikai.  Law— Appbai.  —  Nkcesbitt  fob 
exckpti0n8— sixckftions— buunos  a8  to 
evidbnck. 

Or.  Code  Prae.  (  281,  providing  that  deci- 
■ions  of  the  court  on  motions  for  a  new  trial 
■liall  not  be  subject  to  exception,  prevents  con- 
•{deration  of  alleged  false  translation  of  testi- 
mony and  of  a  letter,  both  in  a  foreign  Itm- 
cuage,  where  no  objection  was  made  at  the  time, 
but  complaint  was  first  made  on  motion  for  new 
trial. 

(Bd.  Note.— For  cases  In  noint,  see  Cent  Dig. 
TOl.  15,  Criminal  Law,  ({  2662-2664.] 

2.  Sams— Motions  fob  New  Tbiai^-Nxwi.t 
discotebbd  evidbrcb  —  sufficierot  and 
Pkobablb  Effkct. 

Defendant  moved  for  a  new  trial  on  the 
croond  that  his  testimony  and  a  letter  had  been 
falsely  translated  to  the  jury,  and  that  his  ig- 
norance of  the  English  language  and  consequent 
Inability  at  the  time  of  testifying  to  detect  the 
false  translation  prevented  him  from  then  mak- 
ing his  objection,  and  that  he  had  for  the  first 
time  after  trial  discovered  the  same.  Affidavits 
of  defendant  and  his  counsel  stated  that  defend- 
ant tried  to  secure  the  services  of  an  interpreter 
other  than  the  one  used,  and  gave  it  as  their  be- 
lief that  the  interpreter  had  not  in  fact  been 
sent  by  such  other  interpreter  to  act  in  his 
place,  but  that  his  attendance  was  procured  by 
prosecuting  witness,  and  stated  that  the  inter- 
preter had  falsely  translated  his  testimony  and 
the  letter,  and  that  this  fact  was  first  made 
known  to  defendant  after  trial  by  translating  to 
him  the  reporter's  notes.  The  affidavit  of  the 
one  who  translated  the  notes  stated  that  he  had 
read  the  same  to  defendant,  and  found  from  de- 
fendant that  the  interpreter's  translation  was 
false.  The  affidavits  did  not  disclose  how  much 
or  what  part  of  defendant's  testimony  or  the 
letter  was  falsely  translated,  and  were  based 
wholly  on  what  defendant  claimed  he  was  then 

Srepared  to  say  he  testified  on  the  trial  without 
isclosing  a  true  translation  of  the  testimony 
as  he  claimed  he  gave  it.  Held,  that  the  affi- 
davits were  insuffident  to  authorize  a  new  trial, 
since  to  entitle  one  to  a  new  trial  on  the  ground 
of  newly  discovered  evidence  such  evidence 
shoold  be  of  such  a  controlling  and  decisive 
character  as  to  convince  the  court  that  it  will 
probably  have  a  preponderating  influence  on  a 
new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  IS,  Criminal  Law,  {  2336.] 

8.  Samk  —  EviDBNCB  —  Admissions  bt  Ac- 

CDSBD. 

On  a  criminal  trial  a  letter  found  on  de- 
fendant's person  when  arrested,  and  which  he 
admitted  writing,  is  competent. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14.  Criminal  Law,  §(  ^4-896.] 

4.  Sake— AppEAii— Habklebs  EiSBOB— Pbeju- 

DicE  TO  Defendant. 

Defendant  in  a  criminal  trial  cannot  com- 
plain that  it  does  not  appear  that  he  had  inter- 
preted to  him  or  was  enabled  to  understand,  or 
that  he  knew  an  oath  was  administered. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Criminal  Law,  H  3119-3122.] 

6.  Sake— Necessitt  fob  Exceptions. 

Cr.  Code  Prac.  (  281,  providing  that  deci- 
•ions  of  the  court  on  motions  for  a  new  trial 
shall  not  be  subject  to  exception,  prevents  con- 
sideration of  the  objection  that  defendant  was 
not  legally  sworn,  where  no  exception  was  tak- 
en at  the  time,  or  error  assigned  on  motion  for 
new  trial. 

[Ed.  Note. — For  cases  in  noint.  see  Cent;  Dig. 
ToL  15,  Criminal  Law,  {{  2C5C-2665.] 
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6.  Sahe—Tbiai/— Reception    of   Evidence— 
Appointkent  of  Intebpbetebs. 

Though  Ky.  St  1903,  contain  no  other  pro- 
vision respecting  the  appointment  of  interpre- 
ters than  section  181,  providing  for  their  ap- 
pointment in  bastardy  cases,  and  section  1034 
providing  for  their  appointment  in  courts  of  con- 
tinuous session,  the  courts,  in  the  absence  of 
statutory  authority,  have  the  inherent  power  to 
allow  the  use  of  interpreters  where  justice  re- 
quires it 

i.  Sake  —  Appbai.  —  NECESsiTr  fob   Excep- 
tions. 

Where  no  exception  was  taken  to  the  action 
of  the  court  in  permitting  an  interpreter  to  act 
before  or  at  the  time  he  so  acted  or  the  matter 
called  to  the  attention  of  the  court  on  motion 
for  new  trial,  the  Court  of  Appeals  will  not 
consider  it. 

8.  Same  —  Reception  of  Evidence- Inteb- 
pbetebs—Qualifications. 

Defendant  having  introduced  an  interpreter 
and  used  him  on  the  trial,  and  no  objection  hav- 
ing been  made  by  the  commonwealth,  the  court 
had  the  right  to  assume  that  both  parties  were 
satisfied  as  to  his  qualifications.  Consequently 
there  was  no  occasion  for  an  examination  to  as- 
certain his  qualifications,  and  failure  to  do  ao 
is  not  groimd  of  reversal. 

9.  Same  — Appeal  — Necbssitt   fob   Excep- 
tions. 

Cr.  Code  Prac.  {  281,  providing  that  deci- 
sions of  the  court  on  motions  for  a  new  trial 
shall  not  be  subject  to  exception,  prevents  con- 
sideration of  the  objection  that  the  court  failed 
to  ascertain  whether  one  offered  as  an  inter- 
preter was  qualified  to  so  act,  where  not  made 
to  the  lower  court  in  proper  time,  or  presented 
on  motion  for  new  trial. 

10.  Same. 

Failure  to  have  the  nature  and  object  of  a 
waiver  of  a  formal  arraignment  or  of  his  plea  of 
not  guilty  interpreted  to  defendant,  who  did  not 
understand  the  English  langua^,  is  not  cause 
for  reversal,  where  defendant  did  not  except  to 
such  failure,  or  the  same  was  not  made  a 
ground  for  new  trial. 

Appeal  from  Circuit  Court,  Mason  County. 

"To  be  ofDcially  reported." 

Demetri  Nioum  was  Gonvicted  of  mali- 
ciously shooting  and  wotmdlng  another,  and 
he  appeals.    Affirmed. 

Allan  D.  Cole,  6.  W.  Adair,  and  Virgil  Mc- 
Knlgbt,  for  appellant  James  Breathitt  Atty. 
Oen.,  ThoB.  B.  McGregor,  and  Obarles  H. 
Morris,  for  the  Commonwealth. 

SETTLE,  J.  The  appellant,  Demetri 
Nloum,  was  indicted,  tried,  and  conTicted  in 
the  Mason  circuit  court  for  maliciously  shoot- 
ing and  wounding  Thomas  James,  and  his 
punishment  fixed  at  three  years'  conflnement 
in  the  penitentiary.  Appellant  was  refused 
a  new  trial,  of  which,  and  the  Judgment  of 
conviction,  be  now  complains. 

Appellant  and  James  are  Oreeks.  Both 
came  from  Bulgaria  to  the  United  States, 
and  later  to  Maysvilie,  Ky.,  where  they  en- 
tered the  service  of  the  Chesapeake  &  Ohio 
Railway  Company,  the  former  as  a  common 
laborer  In  railroad  construction,  the  latter 
as  an  Interpreter  of  the  Greek  or  Bulgarian 
language,  there  being  a  number  of  persons, 
beside  appellant,  from  Bulgaria  in  the  em- 
ploy of  the  railway  company  unable  to  speak 
or  understand  the  English  language.  It  ap- 
pears from  the  evidence  that  the  wives  of 
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James  and  appellant  are  first  cousins ;  that 
the  two  men  were  excellent  friends  while  they 
lived  in  Bulgaria,  and  continued  bo  after 
they  came  to  MaysrlUe  until  about  one  week 
before  the  shooting  of  James  by  appellant,  at 
which  time  the  latter  had  a  difficulty  with 
some  of  his  fellow  workmen,  which  resulted 
in  his  quitting  the  service  of  the  railroad  com- 
pany and  going  to  Ciuclnuati,  where  he  re- 
mained for  a  week,  and  then  returned  to 
Maysvllle.  James  seemed  to  have  Interfered 
at  the  time  of  the  difficulty,  but  whether  for 
or  against  appellant  is  not  clear.  He  did, 
however,  render  him  some  assistance  In  get- 
ting from  the  railway  company  the  wages  due 
him.  Unless  appellant  entertained  ill-will 
against  James  for  something  done  by  the  lat- 
ter at  the  time  of  his  (appellant's)  difficulty 
with  his  fellow  workmen,  the  record  fails  to 
furnish  a  motive  for  the  shooting  and  wound- 
ing of  James.  The  facts  as  to  the  shooting 
and  wounding  of  James  were  in  brief  as  fol- 
lows: In  April,  1907,  James  and  two  asso- 
ciates, Crager  and  Hughes,  were  on  the  bank 
of  the  Ohio  river  engaged  in  the  pastime  of 
shooting  at  a  mark.  Another  man  (Harrison) 
was  also  present,  but  did  not  take  part  in 
the  target  practice.  The  lock  or  the  pistol 
with  which  the  shooting  was  done  got  out  of 
repair,  and  while  James,  Crager,  and  Hughes 
were  trying  to  fix  it  appellant  came  up  and 
without  warning  shot  James,  the  ball  enter- 
ing his  neck  immediately  below  the  Jaw  and 
passing  out  on  the  opposite  side  within  one- 
sixteenth  of  an  Inch  of  the  carotid  artery, 
making  a  very  dangerous  and  well-nigh  fatal 
wound.  After  firing  the  shot  appellant  ran 
from  the  ground,  and  while  running  fired 
another  shot  at  James,  but  without  effect 
He  then  left  Maysville  for  Cincinnati,  and  a 
few  days  after  was  arrested  not  far  from 
Maysville.  Shortly  after  appellant's  difficulty 
with  his  fellow  workman,  and  before  the 
shooting  of  James,  he  inquired  of  the  latter 
whether  he  had  a  gun.  The  shooting  and 
wounding  of  James  was  admitted  by  appel- 
lant at  the  time  of  his  arrest,  and  again  as  a 
witness  on  the  trial,  but  on  each  occasion  he 
claimed  to  have  been  drunk  at  the  time  of  the 
shooting  and  unconscious  of  the  act. 

Appellant's  motion  for  a  new  trial  was 
based  on  the  grounds:  (1)  That  the  circuit 
court  erred  in  admitting  and  rejecting  evi- 
dence; (2)  that  the  verdict  of  the  Jury  was 
influenced  by  passion  or  prejudice;  (3)  pewly 
discovered  evidence  material  to  the  defense 
ascertained  after  the  trial,  and  which  he 
could  not  with  reasonable  diligence  have  dis- 
covered In  time  to  produce  at  the  trial;  (4) 
that  the  verdict  of  the  jury  is  not  sustained 
by  sufficient  evidence,  and  is  contrary  to  law ; 
(5)  accident  or  surprise  which  ordinary  pru- 
dence could  not  have  guarded  against. 

The  second  and  fourth  grounds  can  be  con- 
sidered together  and  summarily  disposed  ofi 
There  Is  not  a  fact  or  circumstance  present- 
ed by  the  record  that  tends  in  the  remotest 
degree  to   indicate   that   the  jury  were  in- 


fluenced by  either  passion  or  prejudice,  and 
the  fact  that  they  fixed  appellant's  punish- 
ment at  three  years'  confinement  in  the  pen- 
itentiary, when  they  might  have  made  it  five, 
would  seem  to  indicate  that  their  sympathies 
were  to  some  extent  enlisted  in  appellant's 
behalf,  on  account  of  his  ignorance  of  the 
English  language  and  friendless  condition. 
Instead  of  there  being  no  evidence,  or  not  a 
sufficiency  of  evidence  to  support  the  verdict 
the  contrary  is  certainly  true.  Leaving  out  of 
consideration  appellant's  admission  of  guilt, 
the  testimony  of  the  commonwealth  which 
was  contradicted  by  that  of  appellant  in  no 
materia]  particular  so  demonstrated  his  guilt 
as  to  remove  any  vestige  of  doubt  and  close 
every  loophole  of  escape.  The  evidence  in- 
troduced by  appellant  other  than  bis  own  tes- 
timony failed  to  furnish  any  proof  that  he 
was,  by  reason  of  intoxication  at  the  time  of 
shooting  and  wounding  James,  mentally  In- 
capable of  understanding  the  nature  and 
enormity  of  the  act,  and  the  fact  that  he  ran 
away  so  swiftly  from  the  scene  of  the  shoot- 
lug  would  seem  to  Indicate  that  he  was  not 
Intoxicated  to  an  appreciable  extent  It  also 
manifests  that  the  verdict  was  not  contrary 
to  law.  During  the  trial  no  objection  was 
made  or  exception  taken  by  appellant  to  the 
instructions  given  by  the  court,  and  no  criti- 
cism of  them  is  to  be  found  In  the  briefs  of 
his  counsel.  In  view,  therefore,  of  the  con- 
vincing p-  af  of  appellant's  guilt  and  the 
admittedly  correct  presentation  by  the  in- 
structions of  all  the  law  of  the  case,  we  are 
unable  to  perceive  any  ground  for  appellant's 
complaint  that  the  verdict  was  or  is  con- 
trary to  law. 

The  complaint  made  In  ground  No.'  1  of  the 
admission  of  Incompetent  and  the  rejection  of 
competent  evidence  on  the  trial  by  the  court 
below  Is  unsupported  by  the  record.  We  have 
failed  to  find  that  any  competent  evidence 
was  excluded  by  the  court  or  that  appellant 
excepted  to  any  ruling  of  the  court  excluding 
evidence.  The  evidence  admitted  on  the  trial 
which  appellant  insists  was  incompetent  was 
the  alleged  false  interpretation  of  his  testi- 
mony given  the  jury  by  one  Nick  Poppes,  in- 
troduced by  appellant  as  Interpreter,  and  the 
contents  of  a  letter  written  by  appellant  in 
Greek,  or  Bulgarian,  to  Kosta  and  Nlckles  of 
Cincinnati,  soon  after  the  shooting  of  James, 
which  Poppes  translated  into  English  and  read 
to  the  jury  at  appellant's  request.  As  to  the 
alleged  misinterpretation  by  Poppes  of  ap- 
pellant's testimony  and  of  the  letter  to  the 
jury  It  seems  sufficient  to  say  that  no  objec- 
tion was  made  by  appellant  at  the  time  to 
Poppes'  Interpretation  of  his  testimony,  or  of 
the  letter  read  to  the  Jury.  Indeed  his  com- 
plaint as  to  these  matters  was  first  made  in 
the  motion  and  groimds  for  a  new  trial,  which 
in  view  of  section  281,  Or.  Code  Prac,  will 
prevent  this  court  from  considering  it 

It  is  argued,  however,  that  appellant's  Ig- 
norance of  the  English  language  and  conse- 
qurat  inability  at  the  time  of  testlQMng  to 
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detect  the  alleged  false  Interpretation  given 
blB  testlmoEy  and  the  letter  by  Poppes  to  the 
jnry  In  English  prevented  him  from  then 
making  bis  objections  thereto  knpwn  to  his 
counsel  or  the  trial  court,  bat  that  when  aft- 
er the  trial  he  discovered  for  the  first  time 
that  Poppes  had,  to  the  prejudice  of  his  sub- 
stantial rights,  falsely  Interpreted  his  testi- 
mony to  the  jury,  and  falsely  Interpreted  the 
letter  written  to  Kosta  and  Nlckles,  this  aft- 
er-acquired Information,  being  newly  discov- 
ered evidence  of  which  he  was  by  accident 
deprived  on  the  trial,  entitled  him  to  a  new 
trial  upon  the  third  and  fifth  grounds  filed 
In  support  thereof.  We  find  in  the  record  the 
afiSdavlts  of  appellant,  bis  chief  counsel,  and 
one  Sam  Roberts  giving  the  facts  Intended  to 
show  the  alleged  newly  discovered  evidence, 
and  how  and  when  it  was  discovered  by  ap- 
pellant The  aflSdaTlts  of  appellant  and  bis 
counsel  in  substance  recite  that  appellant 
tried  to  -secure  the  services  of  an  Interpreter 
of  Cincinnati  other  than  Poppes  to  act  in 
that  capacity  at  bis  trial;  that  information 
came  to  him  that  the  person  to  whom  he 
wrote  was  not  in  Cincinnati  and  could  not 
attend  the  trial,  but  that  he  bad  sent  to  act 
as  interpreter  In  bis  place  the  witness  Pop- 
pes, who,  though  unknown  to  appellant,  was 
Introduced  by  him  as  interpreter  on  the  trial. 
Affiants,  however,  gave  it  as  their  bell^  that 
Poppes  had  not  in  fact  been  sent  by  the  other 
interpreter  to  act  in  his  place,  but  that  his 
attendance  at  the  trial  had  been  procured  by 
James,  whom  appellant  had  shot  and  wound- 
ed; that  Poppes  by  fraud  or  mistake  had 
misinterpreted  his  testimony  and  the  letter 
to  Kosta  and  Nlckles  to  the  jury,  and  this 
fact  was  first  made  kno^n  to  appellant  by 
Sam  Roberts  after  the  trial,  by  the  latter's 
translating  into  Bulgarian  and  reading  to 
him  the  typewritten  manuscript  made  from 
the  notes  of  the  stenographer  taken  in  short- 
hand at  the  trial ;  and  that  Roberts  is  a  com- 
petent Interpreter  of  the  Greek  or  Bulgarian 
language,  and  can  likewise  readily  translate 
the  English  into  Greek  and  Bulgarian.  The 
affidavit  of  Roberts  contains  the  statement 
that  he  is  a  baker  by  occupation,  a  native 
of  Bulgaria,  and  the  master  of  12  languages, 
including  Bulgarian  or  Greek;  that  he  bad 
not  seen  the  letter  from  appellant  to  Kosta 
and  Nlckles,  but  bad  read  to  appellant  In 
Bulgarian  frohi  the  stenographer's  transcript 
the  interpretation  given  on  the  trial  by  Pop- 
pes of  appellant's  testimony  and  of  the  letter 
in  question,  "and  finds  from  the  defendant 
(appellant)  Demetri  Nioum  that  said  Inter- 
pretation is  false  and  not  true."  None  of 
the  affidavits  disclose  bow  much  or  what  part 
of  the  testimony  of  appellant  was  falsely  in- 
terpreted by  Poppes,  nor  do  they  indicate  in 
what  particular  or  to  what  extent  the  letter 
appellant  wrote  Kosta  and  Nlckles  was  false- 
ly interpreted  by  Poppes.  If  the  affidavit  of 
appellant  or  that  of  Roberts  contained  a 
true  translation  into  English  of  the  letter,  a 
comparison  of  sucb  translation  with  that  giv- 


en by  Poppes  found  in  the  bill  of  evidence, 
would  prove  the  deception.  If  any  was  prac- 
ticed. The  affidavits  fall  to  set  forth  in  sub- 
stance, or  at  all,  the  facts  constituting  the 
alleged  newly  discovered  evidence,  or  to  show 
their  materiality,  and  are  based  wholly  upon 
what  appellant  claims  he  is  now  prepared  to 
say  he  testified  on  the  trial  without  disclos- 
ing a  true  interpretation  of  the  testimony 
as  he  claims  he  gave  It.  The  affidavits  also 
fall  to  show  that  Poppes  is  not  a  competent 
Interpreter,  or  to  impeach  bis  ioterpretation 
of  appellant's  testimony;  nor  do  they,  ex- 
cept by  indirection,  attack  Poppes'  Integrity. 
They  express  the  belief  of  one  of  the  af- 
fiants that  Poppes*  attendance  at  the  trial 
to  act  as  Interpreter  was  instigated  or  pro- 
cured by  James,  the  commonwealth's  wit- 
ness, but  state  no  facts  to  support  such  be- 
lief. In  our  opinion  the  affidavits  were  whol- 
ly Insufficient  to  authorize  the  new  trial  ask- 
ed by  appellant  To  entitle  one  to  a  new  trial 
upon  the  ground  of  newly  discovered  evi- 
dence tbe  discovered  evidence  should  be  of 
sucb  a  controlling  and  decisive  character 
as  to  convince  the  court  that  it  will  probably 
have  a  preponderating  Influence  upon  anoth- 
er trial.  As  said  in  Torian,  etc.,  v.  Terrell, 
93  S.  W.  10,  29  Ky.  Law  Rep.  306:  "Appli- 
cations for  a  new  trial  are  addressed  to  the 
sound  discretion  of  tbe  court,  to  be  exercised 
according  to  tbe  rules  and  usages  of  law, 
and  tbe  court  should  regard  the  substantial 
justice  of  the  case,  equally  remote  from  fa- 
voring negligence,  or  exacting  unreasonable 
diligence."  Poppes'  translation  of  the  letter 
written  by  appellant  to  Kosta  and  Nlckles, 
which  appears  In  the  record,  reads  as  fol- 
lows: "Messrs.  Kosta  and  Nlckles:  I  am 
in  Maysville,  Ky.,  out  In  the  woods.  I  am 
two  days  up  here.  I  shot  my  cousin  James.  I 
don't  know  any  place  to  go,  and  I  am  not 
sure  whether  the  police  will  come  to  catch 
me  or  not  And  now  one  says  go  to  New 
Tork.  I  am  up  here,  and  never  eat  nothing 
for  two  days,  and  I  have  just  waited  up  here. 
I  am  scared  to  go  to  the  city  because  I  shot 
my  cousin.  I  have  that  check  over,  and  I 
have  some  money  coming  to  me  In  C.  H.  &  D. 
depot  and  if  you  can  get  It  send  it  to  my 
wife  and  children  in  the  old  country."  A 
comparison  of  the  foregoing  letter  with  the 
testimony  of  ajjpellant  given  on  the  trial 
and  Interpreted  by  Poppes  will  show  no  sub- 
stantial difference  between  them,  and  as  tbe 
original  was  found  on  tbe  person  of  appel- 
lant at  the  time  of  his  arrest  and  he  admit- 
ted writing  It,  no  reason  can  be  urged  against 
its  competency.  It  was  not,  however,  more 
prejudicial  than  appellant's  own  testimony, 
for  it  contains  no  other  admissions  of  his 
guilt  than  he  made  as  a  witness. 

Appellant  and  Poppes,  his  Interpreter,  were 
sworn  and  introduced  as  witnesses  In  the 
former's  behalf  after  the  commonwealth  in- 
troduced Its  evidence  In  chief,  and  it  is  now 
argued  by  his  counsel  that  "the  record  does 
not  show  that  the  appellant  had  interpreted 
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to  him,  or  was  enabled  to  understand,  or  that 
he  knew  an  oath  was  administered  to  him." 
Simply  stated,  this  Is  a  mere  declaration  that 
appellant  was  not  legally  sworn  before  giv- 
ing his  testimony.  If  this  were  trae,  we  do 
not  think  he  can  complain  that  the  common- 
wealth allowed  him  to  give  his  testimony 
without  requiring  him  to  be  sworn,  or  having 
Interpreted  to  him  the  meaning  of  the  oath 
administered  before  giving  it.  It  does  not 
lie  in  his  mouth  to  say  that  his  testimony 
was  less  accurate  or  truthful  than  it  would 
have  been.  If  be  bad  understood  the  mean- 
ing of  the  oath.  Moreover  a  complete  answer 
to  the  argument  is  to  say  that  the  record 
also  falls  to  show  that  an  objection  was 
made  or  exception  taken  by  appellant's  coun- 
sel as  to  this  matter  at  the  time,  nor  was  It 
assigned  as  error  on  the  motion  and  grounds 
for  a  new  trial.  (Consequently  this  court  is 
prevented  by  section  281,  Cr,  Code  Prac,  from 
considering  it  on  appeal. 

It  Is  likewise  insisted  for  appellant  that 
the  use  of  interpreters  in  the  courts  of  this 
state  Is  restricted  by  the  Kentucky  statutes 
of  1903  to  bastardy  cases  (section  181)  and 
courts  of  continuous  session  (section  1084). 
While  it  Is  true  the  Kentucky  statutes  contain 
no  other  provisions  in  respect  to  the  appoint- 
ment of  an  interpreter  than  those  referred 
to,  the  courts  in  the  absence  of  statutory 
authority,  have  the  Inherent  power  to  allow 
the  use  of  interpreters  when  the  ends  of  Jus- 
tice require  it  If  this  were  not  true,  per- 
sons charged  with  crime  or  having  valuable 
property  Interests  involved  in  litigation,  and 
who,  by  reason  of  their  inability  or  that  of 
some  of  their  witnesses  to  speak  or  under- 
stand the  English  language,  would,  in  the 
absence  of  an  Interpreter,  be  prevented  from 
asserting  or  protecting  their  rights  and  there- 
by subjected  to  the  grossest  injustice.  It  Is 
also  sufficient  to  say  of  this  and  the  fur- 
ther complaint  of  appellant  that  the  record 
contains,  no  order  appointing  Poppes  inter- 
preter ;  that  no  objection  was  made  or  excep- 
tion taken  to  the  action  of  the  court  in  per- 
mitting him  to  act  in  that  capacity  before  or 
at  the  time  he  so  acted ;  nor  was  the  matter 
called  to  the  attention  of  the  court  in  the 
motion  and  grounds  for  a  new  trial.  There- 
fore it  will  not  be  considered  by  this  court 

It  is  also  complained  by  appellant  that  the 
record  falls  to  show  that  Poppes  was  quali- 
fied to  act  as  interpreter.  This  complaint 
would  be  well  founded  but  for  the  fact  that 
the  interpreter  was  introduced  and  used  on 
the  trial  by  appellant  This  being  manifest 
and  no  objection  being  made  by  the  common- 
wealth to  his  introduction,  the  court  had  the 
right  to  assume,  as  it  doubtless  did,  that  both 
Parties  were  satisfied  as  to  his  qualifications 
and  capacity  to  act  as  interpreter.  C!onse- 
quently  there  was  no  occasion  for  an  exam- 
ination of  the  interpreter  to  ascertain  his 
qualifications.  Obviously  it  Is  the  duty  of 
the  court  to  ascertain  whether  one  offered  aa 


an  Interpreter  is  qualified  to  act  as  such,  but 
the  failure  on  the  part  of  the  court  to  per- 
form such  duty  cannot  be  urged  for  a  re- 
versal where,  as  In  this  case,  the  necessity 
for  Its  performance  was  obviated  by  the  rec- 
ognition of  the  interpreter's  fltnetss  manifest- 
ed by  both  the  commonwealth's  attorney  and 
defendant  Besides  this  ground  of  complaint 
was  not  made  to  the  court  below  in  proper 
time,  or  presented  in  the  grounds  for  a  new 
trial.  Section  281,  Cr.  Code  Prac;  Ruther- 
ford ▼.  Commonwealth,  78  Ky.  639 ;  Val  Dal- 
sen  T.  Commonwealtli,  89  S.  W.  255,  28  Ky. 
Law  Rep.  340. 

Appellant's  final  contention  is  that  be  was 
not  legally  arraigned.  It  la  not  claimed  that 
the  record  falls  to  show  a  waiver  of  formal 
arraignment  or  that  a  plea  of  not  guilty  was 
entered,  but  contended  that  it  does  not  show 
that  the  purpose  and  meaning  of  the  arraign- 
ment and  plea  were  interpreted  to  or  under- 
stood by  appellant  The  question  here  raised 
has  time  and  again  been  decided  by  this  court 
adversely  to  appellant's  contention :  the  most 
recent  case  being  Blsctaoff  v.  Commonwealtli. 
96  S.  W.  638,  29  Ky.  Law  Rep.  770.  The 
opinion  contains  a  review  of  all  the  cases 
In  this  state  bearing  on  the  question,  and 
adheres  to  the  conclusion  expressed  In  most 
of  them,  vie,  that  the  failure  of  the  recwd 
to  show  that  the  defendant  was  arraigned,  or 
that  a  formal  arraignment  was  waived,  or  that 
his  plea  was  entered,  whether  of  guilty  or 
not  guilty,  is  not  cause  for  reversal,  unless 
such  failure  is  made  a  ground  for  a  new  trIaL 
See  BischofF  v.  Commonwealth  and  authori- 
ties therein  cited.  The  record  In  the  caae 
before  us  does  not  show,  nor  is  it  claimed 
by  appellant  that  he  objected  or  excepted 
to  the  failure  of  the  court  below  to  have 
the  nature  and  object  of  the  waiver  of  form- 
al arraignment  or  of  his  plea  of  not  guilty 
interpreted  to  him,  or  that  such  failure  was 
made  a  ground  for  a  new  trial. 

For  the  reasons  indicated,  the  judgment  la 
aflSrmed. 


KENNEDY  v.  FULTON  MERCANTILE  CO. 
•t  aL 

(Court  of  Appeals  of  Kentucky.    March  26, 
1908.) 

1.  COBPOBATIONS  —  CAPITAt      STOCK  —  SUB- 
BCBIPTIONS— LlABILrriBS    OF    SUBSCBIBERS— 

Contracts  Befobb  Oroanization. 

Where  a  part  of  defendants  subscribed  for 
stock  in  a  proposed  corporation  after  the  pro- 
posed Incorporators  had  contracted  with  plain- 
tiff to  rent  a  store  building,  sudi  defendants 
were  straneeTs  to  the  contract  and  were  not 
bound  thereby. 

2.  Cancellation  o»  Iwbtbdicents— Mistakb 
—Evidence. 

A  written  contract,  deliberately  entered  in- 
to and  intelligently  made,  will  not  be  set  aside, 
except  on  satisfactory  proof  of  mistake. 

[Ed.  Note.— For  cases  In  point  see  (Cent  Dig. 
vol.  8,  Cancellation  of  Instruments,  {{  102, 103.] 
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8.  coittbactb  —  validity  —  sutfioixnot    or 
Etiobroe. 

In  an  action  against  defendants  on  a  writ- 
ten contract  signed  b?  them  on  behalf  of  a  pro- 
posed corporation,  the  evidence  examined,  and 
held  inanmcient  to  show  that  a  provision  mak- 
ing the  contract  binding  only  in  the  event  of  the 
organization  of  the  corporation  was  omitted 
therefrom  by  mistake. 

4.   GOBPOBATIONB  —  STOOKHOLDEBB  —  LlABIL- 

nr  FOB  OoBPOBATB  Acts— OBLiaATioNB  In- 
CTTBBED  Before  Incobpoxation  —  FAii.rrBE 

TO  IKOOBPOBATE— LlABILlTT  AS  PaBTREBS. 

Where  defendant  signed  a  contract  with 
plaintiff  in  the  name  of  a  proposed  corporation, 
and  the  corporation  was  not  thereafter  organ- 
ized, they  became  liable  npon  the  contract  as 
partners. 

Appeal  ftom  Circuit  C!oart,  Fulton  County. 

"Not  to  be  officially  reported." 

Action  by  J.  C.  Kennedy  against  the  Ful- 
ton Mercantile  Company  and  others.  From 
■a  Judgment  for  defendants,  plaintlft  appeals. 
Affirmed  as  to  part  of  defendants,  and  re- 
versed as  to  the  others,  and  remanded  for 
Judgment  as  directed. 

Lee  &  Hester,  for  appelant  Herschel  T. 
Smith,  for  appellees. 

HOBSON,  J.  In  September,  1906,  D.  B. 
Horn,  W.  C.  Gammons,  Qeo.  Bruce,  M.  P. 
McDowell,  J.  B.  McDowell,  S.  A.  Bolton,  and 
M.  I.  Bolton  agreed  among  themselves  to 
form  a  corporation  to  be  known  as  the  Ful- 
ton  Mercantile  Company,  to  conduct  a  mer- 
cantUe  business  in  Fulton,  Ky.;  the  company 
to  have  a  capital  stock  of  |5,000.  After  they 
bad  gotten  a  subscription  of  about  $3,500,  the 
subscribers  had  a  meeting  at  which  they 
elected  a  president  and  a  secretary  and  ap- 
I>olnted  a  committee  to  confer  with  J.  0. 
Kennedy  about  renting  a  brick  storehouse. 
The  committee,  after  a  number  of  meetings 
wltb  Mr.  Kennedy,  finally  made  the  follow- 
ing written  contract  by  authority  of  the  oth- 
er subscribers:  "Articles  of  agreement  by 
and  between  J.  C.  Kennedy,  of  the  first  part, 
and  the  Fulton  Mercantile  Company,  of  the 
second  part,  witnesseth:  That  the  party  of 
the  first  part  this  day  rents  to  the  party  of 
the  second  part  his  entire  brick  building  In 
fKmt  of  Paschall  Block  and  the  Iron  ware- 
bouse  In  the  rear,  and  aU  appurtenances 
thereto,  for  which  the  party  of  the  second 
part  agrees  to  pay  to  the  party  of  the  first 
jtart  six  hundred  dollars  (|600)  per  year,  said 
amount  to  be  paid  one-twelfth  at  the  end  of 
each  month.  Said  Kennedy  Is  to  keep  build- 
ings in  good  repair.  Said  mercantile  com- 
pany is  to  be  responsible  for  any  damage 
done  to  buildings  by  them  or  their  employes, 
except  the  necessary  wear  and  decay  of  same. 
Said  mercantile  company  is  to  keep  the  Iron 
warehouse  In  proper  repair  for  same  so  long 
as  said  company  uses  It  The  arches  cut  in 
tbe  brick  wall  by  M.  P.  McDowell  are  to  be 
properly  replaced  by  said  Fulton  Mercantile 
Company  at  expiration  of  said  company's 
lease.  If  so  desired  by  said  J.  C.  Kennedy. 
Wbaterer  fixtures  furnished  by  said  mercan- 


tile company  may  be  removed  by  said  com- 
pany at  expiration  of  lease,  if  said  Kennedy 
should  not  want  to  purchase  Bam&  On  abovs 
terms  party  of  the  first  part  is  to  let  party 
of  tbe  second  part  have  the  bulldlngB  for 
five  years,  beginning  October  1,  1906.  Wit- 
ness our  hands  this  September  7,  1906.  3.  O. 
Kennedy.  The  Fulton  Mercantile  Co.,  Per 
M.  P.  McDowell,  Sec.  Witness:  A.  H.  Mobun- 
dro."  On  January  8,  1907,  Kennedy  brought 
this  suit  against  them,  charging  that  they 
had  taken  possession  of  the  property  and  had 
had  the  use  of  it,  but  bad  paid  no  part  of 
tbe  rent  and  bad  not  kept  tbe  premises  in 
repair,  to  his  damage  In  the  sum  of  $100.  He 
prayed  Judgment  against  them  for  the  rent 
due,  $150,  and  $100  damages.  Tbe  defend- 
ants answered,  pleading  In  substance  tbat  It 
was  agreed  between  them  and  Kennedy  that 
tbe  contract  was  not  to  take  effect  or  be 
binding  unless  they  organized  the  corpora- 
tion, that  by  mistake  of  the  draftsman  this 
part  of  the  agreement  was  left  out  of  the 
contract,  and  that  they  had  failed  to  organ- 
ize the  cori)oratlon  by  reason  of  the  fact  that 
tbe  necessary  subscriptions  to  tbe  stock  could 
not  be  secured.  Proof  was  taken,  and  on 
final  bearing  the  circuit  court  dismlBsed  Ken- 
nedy's petition.  From  this  Judgment,  he  ap- 
peals 

Kennedy  made  Earl  Boaz  and  Aud  Boaa 
also  defendants  to  his  petition;  but  the  proof 
clearly  shows  that  they  subscribed  for  stock 
after  the  contract  with  Kennedy  was  made, 
and  that  they  had  nothing  to  do  with  tbe 
making  of  tbe  contract.  The  court  properly 
dismissed  tbe  petition  as  to  them,  as  they 
were  strangers  to  the  contract;  but  as  to  ttie 
other  defendants  a  more  difficult  question  is 
presented.  To  state  all  tbe  evidence  In  de- 
tail would  unduly  extend  this  opinion,  and 
we  shall  content  oursefves  wltb  a  statement 
of  the  facts  which  control  tbe  case.  The  wit- 
nesses Introduced  by  tbe  plaintiff  to  show 
that  it  was  agreed  that  tbe  contract  was  not 
to  be  binding  unless  tbe  corpwation  was  or- 
ganized, and  that  this  was  left  out  of  tbe 
contract  by  mistake,  do  not  testify  that  they 
said  this  to  Kennedy,  or  that  he  agreed  to  it 
They  say  that  this  was  understood;  but  the 
facts  that  they  state  only  go  to  show  that 
both  parties  then  assumed  that  the  corpora- 
tion would  be  organized.  They  show  that 
they  asked  Kennedy  to  subscribe  for  stock  In 
the  corporation  and  that  they  Informed  him 
that  the  stock  was  not  made  up;  but  there  is 
nothing  in  what  they  said  to  indicate  a  doubt 
on  tbelr  part  that  tbe  stock  would  be  made 
up.  On  the  contrary,  Kennedy  testifies  em- 
phatically that  nothing  of  the  sort  was  said 
or  understood.  Tbe  contract  was  under  dis- 
cussion some  days  before  It  was  made.  Their 
first  proposition  to  Kennedy  was  not  accept- 
ed. When  their  second  proposition  was  ac- 
cepted, time  was  taken  to  reduce  the  contract 
to  writing.  Tbe  first  draft  of  tbe  contract 
was  not  acceptable  to  Kennedy.    A  second 
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draft  was  then  made,  and  before  It  was  sign- 
ed A.  H.  Mohundro  was  called  in  to  witness 
It.  He  read  the  contract  aloud  twice  be- 
fore It  was  signed,  and  testifies  without  con- 
tradiction ttiat  nothing  was  said  In  his  pres- 
ence about  the  contract  not  being  binding  un- 
leea  the  cori>oration  was  organized.  The  de- 
fendants took  possession  of  the  property. 
They  repaired  the  warehouse,  and  after  they 
failed  to  organize  the  corporation  Geo.  Bruce, 
who  had  bis  stoclc  in  the  storeroom  and  now 
testifies  that  the  contract  was  conditional-, 
went  to  see  Kennedy  and  proposed  to  pay 
him  rent  at  $20  a  month  for  the  room  which 
he  occupied.  Kennedy  declined  to  talce  it, 
and  they  then  called  in  a  justice  of  the  peace 
as  an  adviser  for  them  both;  Bruce  telephon- 
ing for  him.  When  be  came,  both  of  them 
stated  the  case  to  him,  and  neither  one  of 
them  then  said  anything  about  the  contract 
being  conditional. 

In  additicm  to  all  this,  the  evidence  satisfies 
us  that  the  corporation  was  not  organized, 
because  the  defendants  fell  out  among  them- 
selves. Horn  wished  to  put  in  a  stock  valu- 
ed at  $1,600  on  bis  subscription,  and  Bruce 
was  to  put  In  his  stock.  Some  dlf9culty  arose 
between  them  about  these  matters,  which  led 
to  tbe  abandonment  of  the  scheme.  The 
proof  does  not  show  that  Kennedy  took  pos- 
session of  any  part  of  the  rented  premises, 
or  rented  it  out.  On  tbe  contrary  it  shows 
that  he  was  careful  to  do  nothing  to  waive 
his  contract  rights  under  bis  lease.  The  fact 
that  the  defendants  took  possession  of  the 
property  and  Improved  the  warehouse  is  con- 
clusive to  our  minds  that  they  assumed  that 
they  would  organize  the  corporation,  and  aft- 
ter  they  had  done  this  their  obligation  to 
Kennedy  could  not  be  affected  by  their  fall- 
ing out  among  themselves  and  by  reason  of 
this  falling  to  organize.  A  written  contract, 
deliberately  entered  Into  and  Intelligently 
made,  should  not  be  set  aside  or  modified, 
unless  on  satisfactory  proof  of  mistake.  Aft- 
er the  parties  themselves  treated  the  con- 
tract as  absolute  by  taking  possession  of  the 
property  and  Improving  it,  they  cannot  lie  re- 
leased from  their  obligation  on  such  Incon- 
clusive proof  as  we  have  here  to  the  effect 
that  the  contract  was  conditional  and  was 
not  binding  unless  the  corporation  was  organ- 
ized. 

There  Is  nothing  to  sustain  tbe  charge  that 
the  property  was  damaged;  but  imder  the 
proof  Kennedy  was  entitled  to  judgment  for 
the  installments  of  rent  due  at  the  time  tbe 
petition  was  filed.  Persons  who  made  a  con- 
tract are  bound  by  it,  although  they  make  it 
In  the  name  of  a  company.  Where  those 
who  propose  to  form  a  corporation  make  a 
contract  in  tbe  name  of  the  proposed  cdrpora- 
tlon,  they  are  bound  as  partners  upon  the 
contract  when  the  corporation  is  not  organiz- 
ed; and  we  think  the  fair  effect  of  all  the 
proof  is  that  the  defendants  assumed  that 
they  would  form  tbe  corporation  and  made 
the  contract  with  Kennedy  upon  this  assump- 


tion.   When  they  did  this  they  took  the  risk 
that  the  corporation  shcmld  be  organized. 

Tbe  judgment  appealed  from,  as  to  Earl 
Boaz  and  Aud  Boaz,  is  affirmed;  but,  as  to  tbe 
other  defendants,  the  judgment  Is  reversed, 
and  cause  remanded  for  a  judgment  as  above 
indicated. 


COMINOOR  v.  LOUISVILLB  TRUST  CO. 

(Court  of  Appeals  of  Kentucky.    March  26, 
190a) 

1.  ASSIGNUENTS  FOB  THX  BENEFFI  OF  CBEDIT- 

OBB— Management  of  Estate — OsuaATioN 

OF  Assignee. 

An  assignee  for  the  benefit  of  creditors  or 
other  trustee  is  bound,  in  the  management  of 
the  estate,  to  exercise  the  same  care  that  an  or- 
dinarily prudent  person  would  use  in  his  own 
affairs  under  like  circumstances ;  and  for  losses 
occasioned  by  an  affirmative  or  negative  viola-  , 
tion  of  this  rule  he  is  answerable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Assignments  for  Benefit  of  Creditors,  ii 
709-803.] 

2.  Same  —  Misconduct    of   Assionee  — Evi- 
denced—Sdfficienct. 

E!vidence  held  to  show  that  an  assignee  for 
the  benefit  of  creditors  was  guilty  of  ktoss  mis- 
conduct in  the  management  of  tbe  estate,  ren- 
dering him  liable  for  the  losses  sustained. 

8.  Same — Compensation— Forfeitube. 

Evidence  held  to  show  that  an  assignee  for 
the  benefit  of  creditors  was  guilty  of  gross  mis- 
conduct in  the  management  of  the  estate  sufB- 
cieot  to  warrant  the  court  in  refusing  to  allow 
him  compensation  for  the  services  rendered  aa 
assignee. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assignments  for  Benefit  of  Creditors,  {{ 
1158-1162.] 

4.  TBUSTS— TBUSKES— COUFENSATIOIf  —  FOB- 

feitube. 

A  trustee  guilty  of  fraud  or  misconduct  in 
the  management  of  the  estate  is  not  entitled  to 
compensation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  U  466-473.] 

5.  JiTBT- Right  to  Jubt  Tbial— Cohbtitc- 

TIONAL  PbOVISIONS. 

The  Constitution  secures  to  a  litigant  tbe 
right  of  trial  by  jury  only  in  cases  where  such 
right  existed  at  common  law,  and,  in  proceed- 
ings, to  compel  an  assignee  for  the  benefit  of 
creditors  to  settle  bis  accounts,  the  assignee  is 
not  entitled  to  a  trial  by  jury  of  the  questions 
raised  by  the  pleadings. 

6.  Same. 

Since  the  chancellor  has  exclusive  jurisdic- 
tion of  proceedings  to  compel  an  assignee  for 
the  benefit  of  creditors  to  settle  his  account,  tbe 
chancellor  lias  jurisdiction  to  decide,  without 
the  intervention  of  a  jury,  issues  of  fact  involv- 
ing the  misconduct  of  the  assignee  in  die  man- 
agement of  tbe  estate. 

7.  Bahkbuptot  —  Tbustbe  in  Bankbttptot— 
Right  to  Maintain  Pboceeoings. 

Under  Civ.  Code  Prac.  S  21,  allowing  a 
trustee  in  bankruptcy  to  sue  m  his  own  name 
wlfhont  joining  tbe  beneficiary,  and  Bankr.  Act 
July  1,  1898,  c.  641,  f  47,  30  Stat.  557  [U.  S. 
Comp.  St.  1901,  p.  3438],  authorising  the  trustee 
to  collect  under  the  direction  of  the  court  the 
property  of  the  estate,  etc.,  a  trustee  in  bank- 
ruptcy may,  pursuant  to  the  order  of  the  federal 
court,  compel  the  bankrupt's  assignee  for  the 
benefit  of  the  creditors  to  settle  his  acconnt  as 
assignee,  and  pay  over  the  amount  he  has  or 
should  have  in  nis  hands  belonging  to  the  estate. 
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8.  Depositions— ADUiSBiBrLiiT  in  Evidence. 

Under  Ky.  St.  1903,  §  1008,  providing  tliat 
depositions  in  equitable  actions  shall  be  taken 
on  interroKatories,  unless  the  court  shall  other- 
wise provide  by  rule  or  by  an  order,  a  deposi- 
tion of  an  assignor  for  the  benefit  ot  creditors, 
taken  in  a  suit  by  his  trustee  in  bankruptcy  to 
compel  the  assignee  to  render  an  account,  after 
the  filing  of  the  answer,  and  not  within  20  days 
from  the  service  of  summons,  is  not  taken  in 
the  assignor's  behalf,  where  he  is  not  united  in 
interest  with  the  trustee,  and  is  properly  re- 
ceived in  evidence. 

9.  BaNKBUPTOT— S0IT  BT  Tbubtee— Pbtitiom 
— SUFFICIENCT. 

A  petition  by  a  trustee  in  bankruptcy  to 
compel  the  bankrupt's  assignee  for  the  benefit 
of  creditors  to  settle  his  account,  and  to  pay 
over  the  money  he  has  or  should  have  in  his 
hands  as  such,  is  complete,  without  an  allega- 
tion that  payment  of  the  claim  sought  to  be 
recovered  liad  been  demanded  of  the  assignee  be- 
fore suit,  (»  that  such  demand  had  been  accom- 
panied by  the  statutory  affidavit  as  to  the  ab- 
sence of  usury,  etc. 

10.  Pleading — Detects— Waiver. 

The  failure  of  a  trustee  in  bankruptcy.  In 
a  auit  to  compel  the  liankrupt's  assignee  for  the 
benefit  of  creditors  to  settle  nis  account  and  pay 
over  the  amount  he  has  or  should  have  in  his 
hands  as  such,  to  comply  with  the  statute  as  to 
affidavit  purging  his  claim  and  demand,  must 
he  objected  to  before  the  interposition  of  a  de- 
fense on  the  merits,  by  filing  an  affidavit  show- 
ing that  the  preliminary  proof  and  demand  has 
not  been  made,  and  then  asking  for  a  rule  to 

firodnce  evidence  of  such  compliance ;  and  Bl- 
owing the  case  to  proceed  to  judgment  operates 
as  an  estoppel  against  the  right  to  complain  of 
the  faiiure. 

.  Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  DlTlsioa 

"To  be  officially  reported." 

Proceedings  by  L.  Comingor,  as  assignee  of 
the  Arm  of  Slmonson,  Whiteson  &  Co.,  for 
the  benefit  of  creditors,  for  the  settlement  of 
the  estate,  In  which  the  Louisyille  Trust  Com- 
pany, trustee  in  bankruptcy  of  Slmonson, 
Whiteson  &  Co.,  filed  a  cross-petition,  asking 
L.  Comingor  to  settle  his  account  as  assignee, 
and  to  recover  of  him  the  amount  he  had  or 
should  have  In  his  bands  belonging  to  the 
firm.  From  a  Judgment  in  favor  of  the  Louis- 
ville Trust  Company,  aa  trustee,  L.  Comingor 
appeals,  and  the  'Louisville  Trust  Company 
takes  a  cross-appeal.  Affirmed  on  the  origi- 
nal appeal,  and  reversed  on  the  cros3-api>eal. 

Alfred  Selllgman  and  N.  M.  Smith,  for  ap- 
pellant Geo.  Welainger  Smith,  Smith  & 
Sprague,  and  Bamett  &  Bamett,  for  appellee, 

SETTLE,  J.  On  December  5,  1898,  the 
firm  of  Slmonson,  Whiteson  &  Co.,  composed 
of  D.  O.  Slmonson,  I.  Whiteson,  and  Leo 
Stem,  conducting  a  mercantile  business  In 
the  dty  of  Louisville  in  a  house  known  as 
the  "Mammoth,"  made  a  deed  of  assignment 
to  their  bookkeeper,  the  appellant,  L.  Comin- 
gor, conveying  blm  for  the  t>eneflt  of  their 
creditors  the  stock  of  merchandise  and  fix- 
tures in  the  Mammoth  store.  The  latter  at 
once  accepted  the  trust,  executed  bond  with 
approved  security,  and  duly  qualified  as  such 
trustee,  thereby  undertaking  to  perform  In  a 
legal  manner  the  duties  required  of  him  in 
that  capacity.     At  the  time  of  the  assign- 


ment the  cash  value  of  the  merchandise  own- 
ed by  the  firm  of  Slmonson,  Whiteson  &  Co., 
was  between  $100,000  and  $138,000,  the  fix- 
tures and  electric  plant  in  and  connected 
with  the  store  about  $12,000,  and  there  was 
due  the  firm  In  open  accounts  about  $7,000. 
Probably  It  would  not  be  overstating  the 
mark  to  say  that  the  total  assets  of  the  firm 
then  approximated  $150,000,  and  that  its  lia- 
bilities were  nearly  as  great.  Appellant  im- 
mediately procured  the  appointment  of  ap- 
praisers to  appraise  the  assigned  property. 
The  appraisers  completed  their  work  in  four 
days,  placing  the  value  of  the  property  at  the 
sum  of  $71,656.56,  which  was  much  less  than 
its  actual  value.  Three  days  after  the  filing 
of  the  deed  of  assignment,  appellant  brought 
suit  in  equity  to  settle  his  accounts  as  as- 
signee. Only  a  few  of  the  firm's  creditors 
were  made  parties  to  this  action.  One  of 
the  largest  creditors,  the  Louisville  Banking 
Company,  though  conducting  business  Just 
across  the  street  from  the  Mammoth  store, 
was  not  made  a  party  to  the  action.  Sum- 
mons was  executed  upon  only  the  members  of 
the  firm  In  question,  but  later  and  by  amend- 
ed petition  two  other  creditors  were  made 
parties  and  served  with  summons.  On  De- 
cember 10,  1898,  the  assignee  opened  the 
store,  and  commenced  the  sale  by  retail,  of 
the  assigned  property.  Later  he  filed  two 
petitions  to  obtain  advice  of  the  court.  By 
the  first  he  asked  pei-mlsslon  to  sell  the  stock 
of  goods  by  retail.  By  the  second  he  report- 
ed large  sales  at  prices  above  the  values  fixed 
by  the  appraisers,  and  averred  that  he  still 
bad  on  band  over  $5,000  worth  of  the  as- 
signed property.  As  a  matter  of  fact,  ac- 
cording to  the  weight  of  the  evidence,  the 
goods  then  on  hand  were  reasonably  worth 
as  much  as  or  more  than  $70,000.  On  Janu- 
ary 25,  1899,  appellant  In  another  petition, 
then  filed,  again  asked  advice  of  the  chancel ' 
lor,  and  averred  that  there  were  only  "rem- 
nants, odds,  and  ends"  left  of  the  stock,  a 
sale  of  which  as  a  whole  would  redound  to 
the  benefit  of  his  assignors  and  their  credit- 
ors. The  order  of  sale  was  granted  by  the 
court,  though  none  of  the  creditors,  even 
those  who  were  parties  to  the  action,  had  no- 
tice of  the  request  or  order.  The  law  firm  of 
Kohn,  Balrd  &  Spindle,  who  represented  a 
few  creditors,  not  parties  of  record,  had  such 
notice,  but  did  not  concern  themselves  about 
It,  as  their  clients  had  theretofore  agreed 
with  appellant  and  Slmonson,  Whiteson  & 
Co.  to  accept  50  cents  on  the  dollar  in  set- 
tlement of  their  demands. 

The  assignee  thereupon  caused  to  be  In- 
serted In  small  type  and  In  an  obscure  column 
of  the  Louisville  Evening  Times,  between  a 
notice  relating  to  false  hair  and  another  to 
false  teeth,  an  abbreviated  advertisement  of 
the  time  and  place  of  the  sale  to  be  made  of 
the  assigned  merchandise  and  fixtures.  The 
Times  foreman  was  directed  by  the  assignee 
to  Insert  the  advertisement  without  display. 
It  appeared  in  the  Times  on  Friday  and  Sat- 
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urday,  January  27  and  28,  1899,  and  the  sale 
occurred  on  January  SOth,  which  was  Mon- 
day of  the  following  week.  As  there  was  no 
issue  of  the  Times  on  Sunday,  the  advertise- 
ment was  published  but  two  days,  Friday  and 
Saturday.  The  goods  and  fixtures  sold  were 
purchased  by  Henry  Stem  of  New  York  at 
the  price  of  $16,000.  Henry  Stem  is  a  broth- 
er of  Leo.  Stem,  who  was  a  member  of  the 
firm  of  Slmonson,  Whlteson  &  Co.  at  the  time 
of  the  assignment  to  Comingor.  Shortly  be- 
fore the  sale  the  three  members  of  the  firm 
of  Slmonson,  Whlteson  &  Co.,  made  an  agree- 
ment in  regard  thereto  with  Henry  Stem, 
which  was  reduced  to  writing  by  their  at- 
torney, and  signed  by  the  parties  several 
months  later.  That  writing  reads  as  follows : 
"We  have  agreed  to  divide  equally  between 
us  all  that  may  be  left  out  of  the  assets  of 
Slmonson,  Whlteson  and  Co.,  and  what  we 
may  save  from  the  wreck  after  paying  the 
Indebtedness  of  said  firm  to  D.  'L.  Newborg 
&  Son,  and  Stern,  Falk  &  Co.  Louisville, 
E^y.,  June  14th  '90.  D.  6.  Slmonson.  I. 
Whiteson.  Leo  Stem."  Under  the  verbal 
agreement  entered  Into  before  the  sale,  Henry 
Stem  was  to  come  to  Louisville  and  bid  in 
the  stock  of  goods  and  fixtures  at  not  less 
than  $15,000,  nor  more  than  $20,000.  On  the 
day  of  the  sale,  and  at  the  hour  named  in 
the  advertisement,  to  wit,  10  o'clock  a.  m., 
Henry  Stern  was  on  hand  pursuant  to  the 
agreement  referred  to,  and  at  10:30  o'clock 
the  goods  and  fixtures  were  knocked  down  to 
him  at  the  price  of  $15,000,  which  he  at  once 
paid  to  the  assignee.  The  sale  was  consum- 
mated under  unusual  circumstances.  The 
store  was  closed  down  to  the  hour  fixed  for 
the  sale,  and  neither  at  the  time  indicated, 
previous  thereto,  or  during  the  sale  was  there 
any  effort  to  attract  the  notice  of  the  public 
either  by  the  customary  ringing  of  an  auc- 
tion bell,  the  hanging  out  of  a  red  flag,  dis- 
tribution of  handbills,  or  posting  of  a  notice 
on  the  store  door.  While  conducting  the  sale 
the  auctioneer  stood  on  the  stairway  leading 
from  the  first  to  the  second  floor  of  the  store. 
In  from  five  to  twenty  minutes  after  the  auc- 
tioneer reached  the  store  the  sale  was  con- 
summated. Though  all  the  time  present,  nei- 
ther the  assignors  or  assignee  exhibited  the 
goods,  called  attention  to  their  quality  or 
value,  or  did  anything  to  encourage  bidding. 
All  the  while  the  goods  on  the  first  fioor  re- 
mained covered,  and  those  In  the  basement 
and  on  the  second,  third,  and  fourth  floors 
were  never  shown  the  few  persons,  besides 
the  parties  in  interest,  present.  The  auc- 
tioneer did  not  have,  nor  had  the  assignee 
furnished  him,  an  inventory  of  the  property 
sold.  There  was  no  offer  to  sell  the  goods  in 
lines  or  by  lots,  or  to  make  a  separate  sale 
of  the  fixtures.  But  few  persons  were  pres- 
ent, and  Henry  Stem  was  practically  the  on- 
ly bidder.  According  to  the  testimony  of 
some  of  the  persons  in  attendance,  one  or  two 
of  the  spectators  would  have  made  bids,  but 
Whiteson  deterred  them  from  doing  so  by  re- 


questing them  not  to  take  away  his  bread 
and  meat  One  prospective  bidder  was  threat- 
ened with  a  choking'  if  he  persisted  in  bid- 
ding, and  yet  another  was  given  a  note  ct 
several  hundred  dollars  be  was  owing  Slmon- 
son, Whlteson  &  Co.,  to  keep  him  from  bid- 
ding. On  the  day  of  the  sale,  and  upon  bla 
paying  the  assignee  the  amount  of  Iiis  bid, 
Henry  Stern  took  possession  of  the  goods, 
and  two  days  later  placed  them  In  possession 
of  Leo  Stem,  Slmonson  and  Whiteson,  the 
first  as  manager,  immediately  following  vrhic^ 
Henry  Stem  returned  to  New  Tork,  where  ha 
has  since  remained.  While  in  charge  of  the 
goods  and  business  left  with  him  by  bis 
brother  Henry,  Leo  Stem  replenisbed  tbe 
stodc  to  the  amount  of  $15,000,  and  daring 
the  six  months  of  his  management  of  tbe 
business  he  deposited  in  the  German  Bank  of 
Louisville  $82,138.16,  realized  from  the  sale 
of  the  goods  his  brother  purcliased  of  tbe 
assignee  of  Slmonson,  Whlteson  &  Co.,  and 
the  $15,000  further  stock,  added  thereto,  un- 
der his  (Leo  Stem's)  management  of  the  busi- 
ness. On  February  1,  1890,  or  two  days  after 
the  sale  to  Henry  Stem  of  the  goods  and  fix- 
tures of  Slmonson,  Whiteson  &  Co.  by  tbe 
assignee,  the  Louisville  Banking  Company, 
principal  creditor  of  the  firm,  brought  suit  to 
set  aside  the  sale  of  the  property  to  Henry 
Stem,  and  to  subject  the  same  to  the  pay- 
ment  of  the  firm's  debts,  and  shortly  thereafter 
other  creditors  of  the  firm  filed  in  the  United 
States  District  Court  for  the  Western  District 
of  Kentucky  a  petition  in  involuntary  bank- 
ruptcy against  Slmonson,  Whlteson  &  Oo.  and 
each  member  of  the  firm,  and  the  company 
and  members  thereof  were  later  duly  adjudg- 
ed bankrupts.  Following  this  adjudication, 
the  referee  in  bankruptcy  Issued  rules  against 
Comingor,  assignee  of  Slmonson,  Wtilteson 
&  Co.  and  his  attorneys  to  show  cause  wby 
the  assignee  should  not  pay  to  the  trustee  In 
bankmptcy  $3,398.90,  the  amount  claimed  by 
the  assignee  as  commissions,  also  $6,766.53, 
balance  of  the  assets  of  the  estate  of  his 
assignors  admitted  by  him  to  be  in  bis  hands, 
and  the  further  sum  of  $3,000  which  he  claim- 
ed to  have  paid  as  a  fee  to  his  attorneys. 
The  rale  being  made  absolute  as  to  the  $6,- 
766.55,  that  sum  was  paid  by  the  assignee  in- 
to the  federal  court,  but  upon  appeal  to  tbe 
Circuit  Court  of  Appeals,  and  later  a  writ  of 
error  to  the  Supreme  Court,  that  tribunal  re- 
versed the  Judgment  of  the  district  court, 
upon  the  ground  that  the  assignee  had  a 
right  to  have  bis  accounts  settled  In  the  state 
court  in  which  was  still  pending  the  action 
brought  by  him  to  obtain  a  settlement  of  his 
accounts.  Louisville  Trust  Co.  v.  Comingor, 
18i  U.  S.  18,  22  Sup.  Ct  293,  46  L.  Ed.  413. 

Upon  the  conclusion  of  the  litigation  In 
the  federal  courts,  the  ILrouisville  Trust  Com- 
pany, trustee  in  bankruptcy,  by  supplemental 
answer,  cross-petition,  and  counterclaim  filed 
in  the  action  in  the  J^erson  circuit  coart 
asked  to  eutorce  a  settlement  of  Oomlngor's 
accounts  as  assignee  of  Simonscm,  Whiteson 


Digitized  by 


Google 


Ky.) 


COMINOOB  T.  LOUISVILLK  TRUST  CO. 


953 


ft  Co.,  and  to  recorer  of  bim  the  amount  be 
had  or  should  have  In  big  hands  belonging  to 
the  estate  of  his  assignors.  The  circuit  court, 
being  of  opinion  that  the  questions  of  law 
and  fact  raised  by  the  pleadings  could  be 
determined  by  the  court  without  the  coat  and 
delay  resulting  from  a  reference  to  the  com- 
missioner, refused  to  order  such  reference. 
On  the  hearing,  the  court  below  rendered 
judgm^it  In  favor  of  the  Louisyllle  Trust 
Company,  trustee  In  bankruptcy  of  Simonson, 
Wbitesoa  &  Co.,  against  Comingor,  asslgn,ee 
of  the  same  firm,  for  $10,706.  with  6  per 
cent  Interest  from  July  6,  1900,  upon  the 
ground  that  his  fraud  or  negligence  caused  a 
loss  to  the  estate  of  that  amount;  and  for 
the  further  sum  of  $3,398.90,  with  6  per  cent. 
Interest  from  the  5th  day  of  July,  1900;  the 
sum  last  mentioned  being  the  amount  of  com- 
missions retained  by  him  for  services  claimed 
to  have  been  rendered  as  as.signee,  but  which 
the  court  held  be  was  not  entitled  to  on  the 
ground  that  his  negligence  caused  a  loss  to 
the  estate  of  bis  assignors  to  that  amount. 
In  addition  to  the  larger  sum  first  named. 
Comingor  complains  of  the  judgment,  hence 
the  appeal ;  and,  as  appellee  Louisville  Trust 
Company  was  claiming  in  Its  answer  and 
counterclaim  a  much  larger  sum  than  was 
recovered,  It  toolc  a  cross-appeal  because  of 
the  failure  of  the  circuit  court  to  give  judg- 
ment In  its  favor  for  the  full  sum  claimed. 
We  are  of  opinion  that  the  evidence  ap- 
pearing in  the  record  clearly  shows  that 
there  was  a  fraudulent  agreement,  entered 
into  before  the  public  sale  of  January  3(^ 
1809,  between  Slmonsoo,  Wbiteson,  and  Leo 
Stem  on  the  one  part,  and  Henry  Stem  on 
the  other,  pursuant  to  which  the  stodbc  of  as- 
signed goods  and  fixtures  of  the  former  were 
to  be  sold  to  the  latter  at  greatly  less  than 
their  value,  to  wit,  $15,000,  or  not  exceeding 
$20,000,  and  that,  after  l>eing  purchased  by 
Henry  Stem,  they  were  to  be  sold  and  the 
proceeds  divided  among  Simonson,  Wbiteson, 
and  Leo  Stem,  after  paying  the  claims  of  the 
preferred  creditors  named  In  the  writing  sub- 
sequently drawn  to  evidence  the  agreement, 
Appellant's  knowledge  of  the  agreement  and 
participation  in  the  consequent  fraud  is,  we 
think,  al89  established  by  the  evidence.  His 
position  as  tx>okkeeper  of  Simonson,  White- 
son  &  Co.,  necessarily  made  him  familiar 
with  their  business,  and  rendered  It  practi- 
cally Impossible  for  them  to  execute  the 
agreement  in  question  without  his  knowledge 
and  assistance.  As  the  assignment  was  nec- 
essary to  carry  out  the  fraudulent  agree- 
ment, it  is  most  natural  that  the  firm  should 
have  selected  their  bookkeeper  and  confiden- 
tial friend  to  act  as  assignee,  if,  as  the  evi- 
dence In  the  record  tends  to  show  was  the 
case,  they  knew  he  would  further  their  pur- 
|ioses.  Their  attorneys  represented  appellant 
ontil  he  disposed  of  the  assigned  property ;  but 
In  this  court  he  has  been  and  is  represented  by 
3ther  counsel,  who  bad  no  connection  with  the 
assignment  or  disposition  of  the  assigned  prop- 


erty. One  of  bis  first  acts  as  assignee  was 
to  put  it  out  of  the  power  of  the  appraisers 
to  fairly  value  the  property  and  assets  that 
came  to  his  hands,  for  he  and  his  assignors 
so  arranged  and  concealed  the  goods  and  fix- 
tures and  juggled  inventories  and  price  lists 
as  to  prevent  a  fair  appraisement  The  cir- 
cumstances attending  the  advertisement  and 
sale  of  the  goods  and  fixtures  to  Henry  Stern 
could  not  have  been  accidental,  and  would 
not  have  prevailed  without  appellant's  as- 
sistance or  connivance.  No  surer  means  could 
hare  been  adopted  to  carry  out  the  fraudu- 
lent scheme  contemplated  by  his  assignors 
and  Henry  Stern  than  those  resorted  to  by 
appellant  In  procuring  from  the  court,  with- 
out notice  to  the  creditors,  and  by  a  suppres- 
sion of  the  true  facts  In  respect  to  the  value 
of  the  goods,  the  order  of  sale,  and  the  il- 
legal manner  of  advertising  and  conducting 
the  sale.  In  the  petition  filed  by  appellant 
for  "advice"  and  to  obtain  of  the  court  the 
order  of  sale,  he  admitted  phenomenal  sales 
of  the  assigned  goods,  and  represented  that 
be  still  had  in  the  store  "over  $5,000"  worth 
of  goods  which  he  wished  to  sell  as  "rem- 
nants, odds,  and  ends."  When  the  petition 
was  filed,  he  knew  that  the  goods,  fixtures, 
and  accounts  then  in  the  store  amounted  in 
value  to  not  less  than  $70,000.  In  addition, 
it  appears  from  the  record  that  appellant's 
attorney  who  advised  him  in  all  matters  con- 
nected with  the  assignment  wrote  the  agree- 
ment in  question.  It  further  appears  from 
the  evidence  that  apr)ellant  did  not  file  in  the 
county  court  or  clerk's  office  an  inventory  of 
the  assigned  estate,  or  schedule  of  the  debts 
of  his  assignors.  From  all  the  evidence  be- 
fore us  we  cannot  doubt  appellant's  knowl- 
edge of  the  fraudulent  agreement,  or  his  par- 
ticipation in  its  execution.  If  he  did  not 
know  of  the  fraudulent  agreement  and  the 
manner  in  which  it  was  consummated,  he  was 
extraordinarily  negligent,  for  the  evidences 
thereof  manifested  themselves  in  his  pres 
ence  and  in  connection  with  his  duties  as  as- 
signee from  the  time  of  his  appointment  down 
to  the  beginning  of  this  litigation,  in  view  of 
which  bis  failure  to  detect  it  is  inexplicable 
and  unpardonable.  In  our  opinion  appellant 
should  have  realized  a  much  larger  sum  from 
the  sale  of  the  goods  and  fixtures  than  be 
received. 

Without  adopting  the  estimate  of  any  par- 
ticular witness,  we  are  satisfied  that  the 
great  weight  of  the  evidence  is  to  the  effect 
that  the  stock  of  goods  sold  by  appellant  to 
Henry  Stem  was  at  the  time  of  the  sale 
worth  at  cost  prices  not  less  than  $50,000  and 
the  fixtures  not  less  than  $10,000,  making  the 
total  value  of  goods  and  fixtures  $60,000.  De- 
duct from  this  amovmt  40  per  cent.,  or  $24,- 
000,  for  depreciation  in  the  value  of  the 
stock  and  fixtures,  and  the  $15,000  tecelved 
by  appellant  in  the  sale  to  Henry  Stem,  and 
there  will  be  left  $21,000  with  which  appel- 
lant is  justly  chargeable.  In  addition,  he 
should  be  charged  with  $3,398.90,  the  commis- 
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slons  retained  by  blm  for  services  rendered 
as  assignee,  making  a  total  of  $24,30800,  for 
which,  with  Interest  from  July  5,  1900,  ap- 
pellee should  have  recovered  judgment  in  the 
court  below.  No  doctrine  is  better  settled 
than  that  an  assignee,  or  other  trustee,  in  the 
management  of  the  estate  intrusted  to  him. 
Is  bound  to  exercise  the  same  care  that  an 
ordinarily  prudent  person  would  use  in  his 
own  affairs  under  like  circumstances,  and 
Cor  such  losses,  deficiencies,  or  injuries  as 
may  be  occasioned  by  his  affirmative  or  nega- 
tive violation  of  this  rule,  and  the  duties  it 
imposes,  he  is  answerable  for  the  loss  thereby 
inflicted.  Perry  on  Trusts,  {  770;  Pom.  Eq. 
Jurla  i  1070.  In  Pomeroy's  Equity  Jurispru- 
dence, {  1079,  It  is  said;  "It  might  be  sup- 
posed that  the  term  'breach  of  trust'  was  con- 
fined to  willful  and  fraudulent  acts  which 
have  a  quasi  crimiual  character,  even  If  they 
have  not  been  made  actual  crimes  by  statute. 
The  term  has,  however,  a  broader  and  more 
technical  meaning.  It  is  well  settled  that 
every  violation  by  a  trustee  of  a  duty  which 
equity  lays  upon  him,  whether  willful  and 
fraudulent,  or  done  through  negligence,  ur 
arising  through  mere  oversight  or  forgetful- 
ness,  Is  a  breach  of  duty."  Upon  the  facts 
furnished  by  the  record  before  us,  and  under 
an  application  of  the  Just  rule  above  stated, 
appellant's  management  of  the  estate  intrust- 
ed to  him  was  highly  reprehensible,  and  such 
as  to  manifest  bad  faith  and  gross  miscon- 
duct, which  this  court  cannot  ignore  or  con- 
done, even  to  the  extent  of  allowing  blm 
compensation  for  any  part  of  the  services  he 
claims  to  have  rendered  as  assignee.  The 
circuit  court's  action  In  refusing  him  com- 
pensatlou  was,  therefore,  proper,  for  a  trus- 
tee guilty  of  fraud  or  misconduct  in  the  man- 
agement of  the  estate  Is  not  entitled  to  com- 
pensation. Perry  on  Trusts,  S  919;  4  Cyc.  257. 
'  We  do  not  think  appellant's  contention 
that  he  should  have  had  a  trial  by  Jury  of 
the  questions  of  fact  raised  by  the  plead- 
ings is  tenable.  The  Constitution  secures  to 
a  litigant  the  right  of  trial  by  Jury  only  in 
cases  where  such  right  existed  at  common 
law.  O'Connor,  etc.,  v.  Henderson  Bridge 
Co.,  95  Ky.  643,  27  S.  W.  251,  983 ;  Ford  v. 
Ellis,  56  S.  W.  512,  21  Ky.  Law  Rep.  1838; 
Carder  v.  Welsenburgh,  95  Ky.  138,  23  S.  W. 
964;  Reese's  Adm'r  v.  Yontsey,  113  Ky. 
839,  69  S.  W.  708.  In  view  of  expensive  tes- 
timony having  been  taken  by  deposition  on 
the  case  as  prepared,  it  would  have  been  an 
abuse  of  discretion  on  the  part  of  the  lower 
court  to  direct  an  issue  out  of  chancery. 
Moreover,  the  action  is  not  one  on  appellant's 
bond,  but  to  settle  his  accounts  as  assignee. 
The  issues  of  fact  as  to  the  questions  of 
fraud  and  value  were  but  Incidental  to  the 
main  purpose  of  the  action,  which  was  to 
compel  an  accounting  and  settlement  of  the 
assignee,  and,  the  chancellor  having  exclusive 
Jurisdiction  thereof,  such  Jurisdiction  carried 
with  It  the  power  to  decide  all  other  issues 
raised,  without  the  intervention  of  a  Jury. 


Appellant's  contention  that  appellee  Louis- 
ville Trust  Company,  trustee  in  bankruptcy, 
has  no  right  to  assert  In  this  action  the 
claim  in  controversy,  is  without  merit  Its 
right  to  do  so  was  recognized  by  the  Supreme 
Court  in  the  case  of  Louisville  Trust  Com- 
pany V.  Comlngor,  184  U.  S.  184,  22  Sup. 
Ct.  203,  46  L.  Ed.  413;  and  it  would  be  an 
anomalous  change  of  base  to  permit  appel- 
lant, after  defeating  appellee  in  the  federal 
courts  upon  the  ground  that  he  has  the 
right  to  settle  his  accounts  as  assignee  in  the 
state  court,  to  insist  that  appellee  cannot  as- 
sert its  right  of  action  against  him  in  the 
latter  court,  where  he  forced  it  to  go.  Sec- 
tion 21,  Civ.  Code  Prac,  allows  a  trustee  in 
bankruptcy  to  sue  In  his  own  name  without 
Joining  the  beneficiary.  Manifestly,  if  in 
this  case  there  should  be  a  recovery  against 
appellant,  it  should  be  applied  to  the  pay-, 
ment  of  the  debts  of  Slmonson,  Whlteson  & 
Co. ;  and  the  trustee  in  bankruptcy,  as  the 
representative  of  the  firm's  creditors,  would 
be  and  Is  entitled  to  receive  it,  for  which  rea- 
son it  had  the  right  to  enter  Its  appearance 
in  the  action  to  assert  Its  rights.  In  addition, 
appellee  was  expressly  authorized  by  an  order 
of  the  federal  District  Court  to  sue  and  re- 
cover of  appellant  the  claim  herein  litigated, 
and  section  47  of  the  bankruptcy  act  of  1898 
(Act  July  1,  1898,  c.  541,  30  Stat  557  [D.  S. 
Comp.  St  1901,  p.  3436]),  made  it  its  duty 
to  do  so. 

Appellant  has  no  just  ground  of  complaint 
to  the  action  of  the  circuit  court  In  overruling 
his  exceptions  to  the  depositions  of  appellee. 
Under  section  1008,  Ky.  St,  and  rule  12 
adopted  by  the  Jefferson  circuit  court,  the 
depositions  were  properly  taken  upon  inter- 
rogatories. As  Slmonson's  deposition  seems 
to  have  been  taken  after  the  filing  of  the 
answer,  and  not  within  20  days  from  the 
service  of  summons,  and  he  la  not  united  in 
interest  with  appellee,  and  the  deposition 
was  not  taken  in  his  own  behalf,  under  the 
rule  in  question  It  was  properly  admitted  in 
evidence. 

Appellant  further  complains  that  there 
does  not  appear  in  the  record  the  statutory 
affidavit  purging  appellee's  claim.  Obviously 
the  objection  comes  too  late.  The  cause  of 
action  stated  by  appellee's  pleadings  against 
appellant  was  complete  without  an  allegation 
that  payment  of  the  claim  sought  to  be  re- 
covered had  been  demanded  of  appellant  be- 
fore suit,  or  that  such  demand  had  been  ac- 
companied by  the  statutory  affidavit  as  to  the 
absence  of  usury,  etc.  Failure  of  the  plain- 
tiff to  comply  with  the  statutory  requisition 
as  to  affidavit  and  demand  must  be  objected 
to  by  the  defendant  before  he  interposes  his 
defense  on  the  merits  of  the  case  by  filing  an 
affidavit  showing  that  the  preliminary  proof 
and  demand  had  not  been  made  by  the  plain- 
tiff, and  then  asking  a  rule  against  him  to 
produce  evidence  of  his  compliance  with  the 
necessary  prerequisites.  If  such  evidence  be 
not  produced  in  response  to  the  rule,  the 
court  will  dismiss  the  action.    Thomas'  Bx'r 
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V.  Thomas,  15  B.  Moo.  182;  Oough's  Adm'r 
V.  Alvey  &  Co.,  10  Ky.  Law  Rep.  590 ;  Rigney 
V.  Peely'8  Adm'r,  13  Ky.  Law  Rep.  93;.  Cock- 
rill  T.  Mlze,  12  S.  W.  1040,  11  Ky.  Law  Rep. 
637;  Rogers  v.  Mitchell's  Ex'r,  1  Mete.  24; 
Icon's  Ex'r  T.  Logan  County,  78  S.  W.  464, 
25  Ky.  Law  Rep.  1668.  Appellant  did  not 
pursue  the  course  above  Indicated,  and,  hav- 
ing allowed  the  case  to  proceed  to  judgment, 
he  is  estopped  to  complain  of  appellee's  fail- 
ure to  comply  with  the  statutory  requisition 
of  affidavit  and  demand. 

For  the  reasons  indicated  the  Judgment  is 
affirmed  on  the  original,  and  reversed  on  the 
cross,  appeal,  and  cause  remanded,  with  di- 
rections to  the  lower  court  to  enter  Judgment 
in  appellee's  behalf  against  appellant  for 
$24,398.90,  with  Interest  from  July  5,  1900; 
and  for  further  proceedings  consistent  with 
this  opinion. 

BLACK  RAVEN  COAL  CO.  v.  EDMONSON. 

(Court  of  Appeals   of   Kentucky.     March  25, 
1908.) 

1.  Sales — Oontbacts— Payment  of  Price. 

After  a  servant,  .who  bought  goods  from 
tlie  master  under  a  contract  stipulating;  that  the 
ownership  of  the  goods  should  remain  in  the 
master  until  the  servant  had  suflScient  credit 
to  pay  for  the  same,  had  paid  for  the  goods, 
the  master  could  not  thereafter  make  advance- 
ments to  the  servant  which  would  constitute  a 
charge  against  the  goods. 

2.  SaKX — QUESTIOR    FOB   JUBT. 

Whether  a  servant,  buying  goods  from  his 
master  under  an  agreement  stipulating  that  the 
ownership  thereof  snould  remain  with  the  master 
until  the  servant  had  sufficient  credit  to  pay 
for  the  same,  paid  for  the  goods,  held,  under 
the  facts,  for  the  Jury. 

3.  APPEAI/—HABICLSSS  Ebbob— Bbboreous  In- 
STBUCTIONS. 

Where,  in  an  action  for  the  possession  of 
specific  articles  of  fomiture,  the  petition  de- 
scribed each  article  and  the  value  thereof,  to- 
gether with  the  aggre^te  value,  atad  asked  for 
damages  for  the  detention,  and  the  court  charged 
that,  If  defendant  detained  plaintiffs  goods,  the 
jury  should  find  for  plaintiff  the  ^oods  detained, 
or  the  value  thereof,  not  exceeding  the  aggre- 
gate value,  together  with  damages,  and  that,  if 
defendant  had  not  paid  for  the  goods,  a  verdict 
for  defendant  should  be  rendered,  the  error,  if 
any,  in  an  instruction  tliat,  if  the  jury  believed 
that  defendant  wrongfully  took  possession  of  the 
articles  claimed  by  plaintiff,  followed  by  an 
enumeration  of  the  articles,  together  with  the 
value  thereof,  they  should  find  for  plaintiff  the 
value,  not  exceeding  the  aggregate  value,  to- 
gether with  damages,  was  not  prejudicial. 

4.  Replevin— Vebdict— Defects— Effect. 

Where,  in  an  action  for  the  possession  of 
specific  articles  of  furniture,  the  petition  de- 
scribed each  article  and  the  value  thereof,  to- 
gether with  the  aggregate  value  of  all  the  arti- 
cles, and  the  judgment  for  plaintiff  provided  for 
the  recovery  of  the  several  articles  according  to 
the  separate  value  of 'each,  and  the  court  left 
it  to  tne  jury  to  say  whether  they  believed  that 
defendant  detained  each  article,  and  whether  it 
was  worth  the  price  fixed  in  the  petition,  the 
defect  in  the  verdict  for  plaintiff  for  the  aggre- 
gate value,  together  with  damages  for  detention, 
because  it  did  not  find  the  separate  value  of 
the  articles  as  required  by  Civ.  Code  Prac.  g 
330,  providing  that  In  actions  for  the  recovery  of 
specific  personal  property  the  jury  must  assess 
its  value  and  the  damages  for  the  detention,  was 
not  prejudicial. 


Appeal  from  Circuit  Court,  Bell  County. 

"Not  to  he  officially  reported." 

Action  by  L.  E.  Edmonson  against  the 
Black  Raven  Coal  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed, 

D.  B.  Logan,  for  appellant.  Chas.  W.  Lo- 
gan, for  appellee. 

CLAY,  C.  Appellee,  L.  E.  Edmonson,  was 
employed  as  a  coal  miner  by  appellant.  Black 
Raven  Coal  Company,  in  its  mines  in  Bell 
county,  Ky.  It  rented  to  him  a  house  in 
which  he  lived,  and  at  the  same  time  sold 
and  delivered  to  him  a  lot  of  household  fur- 
niture for  the  agreed  price  of  $75.  The  con- 
tract of  sale,  which  was  dated  July  80,  1906, 
after  setting  forth  the  articles  purchased  by 
appellee,  has  the  following  provision:  "The 
ownership  of  these  goods  to  remain  with  the 
Black  Raven  Coal  Company  in  full  until  I 
have  sufficient  credit  in  the  office  to  pay  for 
the  same."  In  November,  1906,  appellee  quit 
working  for  appellant,  and  secured  employ- 
ment at  the  Straight  Creek  mines  in  the  same 
county.  For  the  purpose  of  moving  his  house- 
hold fixtures  he  secured  two  wagons,  which 
were  driven  to  the  house  which  he  had  oc- 
cupied as  tenant  of  appellant.  After  a  con- 
siderable portion  of  his  household  goods  was 
loaded  on  the  wagons  the  parties  in  charge 
of  them  were  directed  by  appellant's  agents 
not  to  remove  the  goods,  but  to  unload  the 
same.  Thereafter  appellee  instituted  this  ac- 
tion in  the  Bell  circuit  court  to  recover  the 
articles  of  furniture  detained  by  appellant, 
and  In  his  petition  described  each  and  every 
article  and  the  value  thereof,  together  with 
the  aggregate  value  of  ail  the  articles, 
amounting  to  $179.90.  Appellee  also  asked 
damages  in  the  sum  of  $175  for  the  detentiou 
of  the  furniture.  Appellant,  by  its  answer, 
denied  appellee's  ownership  of  the  first  12 
items  of  property  sued  for,  and  admitted  that 
it  held  the  possession,  and  averred  that  it 
was  the  owner  of  these  12  articles.  The  an- 
swer further  denied  that  appellant  ever  with- 
held from  or  prevented  appellee  from  taking 
Ills  other  articles  of  household  or  kitchen 
furniture,  hut  charged  that  appellee  had 
abandoned  them  in  appellant's  tenement 
bouse.  While  admitting  that  it  had  sold  to 
appellee  the  12  articles  referred  to,  it  alleged 
that  he  had  never  paid  for  the  saioe,  but 
still  owed  thereon  the  sum  of  $43.06,  and 
claimed  that  it  had  the  right  to  take  posses- 
sion of  the  goods  in  question  and  hold  them 
until  they  were  paid  for.  Upon  the  bearing 
of  the  case  the  Jury  returned  a  verdict  in 
favor  of  appellee.  From  an  order  overruling 
appellant's  motion  and  grounds  for  a  new 
trial,  this  appeal  is  prosecuted. 

While  several  grounds  for  reversal  are 
urged,  appellant  relies  upon  the  following 
grounds  alone:  (1)  The  finding  of  the  Jury 
that  appellee  had  paid  for  the  goods  in  ques- 
tion was  flagrantly  against  the  weight  of  the 
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CTldence.  (2)  The  court  erred  In  giving  In- 
struction No.  3,  wblch  fixed  the  value  of  each 
of  the  artldea  Bought  to  be  recovered.  Instead 
of  submitting  this  a^  a  question  to  be  deter- 
mined by  the  Jury.  (3)  The  verdict  of  the 
Jury  did  not  fix  the  value  of  the  several  arti- 
cles of  property  separately,  and  was  not  suf- 
ficient to  authorize  the  judgment  rendered. 

First  According  to  the  testimony  of  appel- 
lant's bookkeeper  appellee  was  indebted  to 
the  company,  as  shown  by  the  statements  tak- 
en from  its  books,  in  the  sum  of  fl3.06  at 
the  time  he  attempted  to  take  the  furniture. 
It  appears,  however,  that  at  the  end  of  the 
month  of  October  appellee's  Indebtedness,  ac- 
cording to  the  company's  statement,  was  only 
$5.53.  Prior  to  that  time  appellee  had  been 
charged  with  $10,  which  he,  as  surety,  had 
agreed  to  pay  for  one  Woodyard.  Appellee 
contends  that  his  liability  to  the  company 
was  only  in  the  event  Woodyard  failed  to 
pay  the  same,  and  that  In  no  event  could  this 
sum  of  $10  be  charged  as  against  his  furni- 
ture. Deducting  this  Item  of  $10,  appellant, 
at  the  end  of  October,  would  have  been  In- 
debted to  appellee  in  the  sum  of  $4.47.  Ap- 
pellee also  testified  that  appellant's  bookkeep- 
er told  him  that  be  had  paid  for  bia  furni- 
ture, and  had  a  nice  snug  outfit,  and  that  be 
(the  bookkeeper)  would  tear  up  the  contract, 
as  it  was  settled.  We  do  not  believe  that 
after  appellee  had  paid  for  bis  furniture  ap- 
pellant could  thereafter  make  advancements 
to  him  which  would  be  a  charge  against  It 
By  this  system  of  bookkeeping  he  could  never 
pay  for  the  furniture  as  long  as  he  owed 
appellant  anything  for  advancements  for  oth- 
er purposes.  At  any  rate  the  question  wheth- 
er he  had  paid  for  the  furniture  in  full  was 
for  the  Jury,  and  we  are  unable  to  say  that 
their  finding  was  flagrantly  against  the 
weight  of  the  evidence. 

Second.  In  Instruction  No.  1  the  court  told 
the  Jury  that  if  they  believed  appellant  de- 
tained appellee's  goods,  tbey  should  find  for 
appellee  the  goods  so  detained,  or  the  value 
of  the  goods  so  detained,  not  exceeding  the 
sum  of  $179.90,  also  the  damages  sustained 
by  appellee,  not  exceeding  $175,  provided  the 
jury  believed  that  appellee  had  fully  paid 
for  the  furniture  set  out  In  the  bill  of  sale. 
By  Instruction  No.  2  the  Jury  were  told  that 
If  they  believed  appellee  voluntarily  aban- 
doned the  household  goods  claimed  by  appel- 
lant then  they  should  not  find  any  damages 
against  appellant  for  the  goods  it  did  not 
claim.  By  Instruction  No.  3  the  jury  were 
told  that,  If  they  believed  appellant  wrong- 
fully or  forcibly  took  possession  of  the  arti- 
cles of  personal  property  claimed  by  the 
plaintiff  In  his  petition,  to  wit  one  oak  dress- 
er, worth  $10,  one  oak  washstand,  worth  $4, 
and  80  on,  naming  each  article  and  the  value 
thereof,  they  should  find  for  appellee  the 
value  of  said  articles,  not  exceeding  the  sum 


of  $179.90,  and  In  addition  thereto  such  dam' 
ages  as  appellee  had  sustained,  not  exceeding 
the  sum  of  $176,  the  amoimt  claimed  in  the 
petition.  By  instruction  No.  4  the  jury  were 
told  that  appellant  had  the  right  to  take  poe- 
session  of  the  articles  claimed  by  It  In  itB 
answer  by  any  peaceable  means,  if  appellee 
had  not  fully  paid  for  same,  and.  If  appellee 
had  not  fully  paid  for  same,  tbey  should  find 
for  appellant  as  to  said  articles  so  set  oat 
In  the  bin  of  sale.  While  instruction  No.  3 
was  unnecessary,  we  do  not  think  the  giving 
of  it  was  prejudicial  error.  It  does  not  fix 
in  absolute  terms  the  value  of  each  article, 
but  submits  to  the  Jury  the  question  whether 
or  not  appellant  detained  certain  articles 
therein  of  a  certain  specified  value,  and  pro- 
vides that,  if  they  so  believe,  they  will  find 
for  appellee  the  value  of  said  articles;  thus 
still  leaving  to  the  jury  the  right  to  determine 
the  value  of  the  articles  so  detained.  Fur- 
thermore the  value  of  the  articles  set  fortb 
In  the  instructions  was  fixed  by  appellee  in 
his  petition,  and  also  In  his  testimony,  and 
there  was  no  evidence  to  show  that  the  value 
so  fixed  by  appellee  was  incorrect 

Third.  The  verdict  returned  by  the  Jury  Is 
as  follows:  "We,  the  Jury,  do  agree  and 
find  for  the  plaintiff  the  sum  of  $179.90  for 
value  of  household  goods,  and  damage  of 
$76  for  detaining  same."  Counsel  for  appel- 
lant contends  that  under  section  330  of  the 
Civil  Code  of  Practice,  and  the  rule  laid 
down  In  Buckner  v.  Haggin,  3  T.  B.  Mon.  59, 
and  Young  v.  Parsons,  etc.,  2  Mete.  499,  the 
verdict  is  erroneous  In  that  It  does  not  fix 
the  value  of  the  several  articles  detained  by 
a  separate  finding  as  to  each.  The  effect  of 
the  verdict  however,  was  to  fix  the  aggregate 
value  of  the  articles  detained  according  to 
the  total  sum  of  their  separate  values  as 
claimed  by  appellee  in  his  petition,  and  fixed 
by  him  in  his  testimony.  By  instruction  No. 
3  It  was  left  to  the  Jury  to  say  whether  they 
believed  from  the  evidence  that  appellant 
detained  each  article,  and  whether  it  was 
worth  the  price  named  by  appellee  In  his  pe- 
tition and  in  his  testimony.  By  finding  for 
appellee  in  the  total  sum  fixed  by  him,  which 
sum  was  made  up  of  the  separate  values  also 
fixed  by  him,  the  jury,  in  effect  found  the 
separate  values  of  the  various  articles  to  be 
the  same  as  fixed  by  the  appellee.  E'urtber- 
more  the  Judgment  entered  upon  the  verdict 
provided  for  the  recovery  of  the  several  arti- 
cles according  to  the  separate  value  fixed  on 
each.  Under  this  Judgment  appellant  could 
either  return  the  various  articles  or  in  lieu 
thereof  pay  the  value  as  fixed  therein.  Un- 
der these  circumstances  we  do  not  think  the 
failure  of  the  Jury  to  find  the  separate  value 
of  the  articles  detained  was  prejudicial  to 
the  substantial  rights  of  the  appellant. 

For  the  reasons  given,  the  Judgment  Is  af- 
firmed. 
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.  DENNIS  BROS.  v.  STRUNK  et  al. 

(Court   ot  Appeals   of   Kentucky.     Iforch   11. 
1908.) 

1.  Tbovkb  and  Convkbsion— Venuk. 

An  action  to  recover  the  value  of  timber 
wrongfully  severed  by  defendants  from  plaintiffs' 
land,  the  trespass  being  waived,  is  transitory, 
and  may  be  brought  in  any  county  in  wtiich 
service  of  process  can  be  had  on  defendants. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trover  and  Conversion,  S8  182,   183.] 

2.  Tbkbpass— Natubc  of  Remedy. 

One  whose  timber  has  been  wrongfully  taken 
from  hia  land  by  another  may  sue  in  trespass, 
or  for  the  recovery  of  the  specific  property,  or 
its  value,  if  it  cannot  be  obtained,  as  provided 
by  Civ.  Code  Prac.  $S  180-193,  Inclusive;  or 
he  may  treat  the  property  as  converted  by  de- 
fendant and  sue  in  trover  for  its  value. 
8.  Tboveb  and  Convebsion — Statutes. 

The  Code  provisions  relating  to  actions  for 
claim  and  delivery  of  property  take  the  placo 
of  the  common-law  action  of  detinue,  but  do 
not  abolish  tiie  substance  of  the  common-law 
action  of  trover  and  conversion,  and  an  action 
may  be  brought  to  recover  the  value  of  personal 
property  wrongfully  converted. 
4.  Sake— Damaoes  Recoverable. 

One  electing  to  sue  for  the  value  at  the  time 
it  was  converted  of  timber  wrongfully  cut  and 
removed  from  his  land,  by  in  effect  resorting  to 
the  common-law  action  of  trover  and  conver- 
sion, may  recover  the  value  of  the  property  at 
the  time  it  was  taken,  with  interest  thereon  from 
such  time. 

6.   BOT7NDABIE8  — ESTABUSHMERT— ObDEB   OT 
8l»VET. 

In  an  action  for  the  value  of  timber  al- 
leged to  have  been  wrongfully  taken  by  defend- 
ants from  plaintiffs'  land,  defendant  moved  for 
a  survey  of  the  land  claimed  to  be  owned  by 
plaintiSto,  on  the  ground  that  there  was  con- 
troversy as  to  the  location  of  the  land  and  doubt 
as  to  whether  or  not  it  was  embraced  within  the 
lines  of  senior  patents.  The  motion  was  not 
made  until  the  case,  which  had  been  pending 
for  over  a  year,  was  called  for  trial,  and  the 
affidavit  supporting  the  motion  did  not  disclose 
yrhy  it  was  not  made  earlier,  nor  why  defendants 
did  not  sooner  discover  the  necessity.  Held, 
that  since,  if  the  order  of  survey  had  been  ma- 
terial, it  could  have  been  made  by  the  clerk  under 
the  express  provisions  of  Civ.  Code  Prac.  {  671, 
at  any  time  after  the  action  was  instituted,  the 
motion  was  properly  overruled,  especially  as  the 
evidence  on  the  trial  showed  with  reasonable 
certainty  the  boundary  lines  of  the  land. 

6.  Tboveb  and  Convebsion  —  Issues  —  Mat- 

TEBS    to    be    PBOVSO. 

Where,  in  an  action  to  recover  for  timber 
alleged  to  have  been  wrongfully  taken  by  defend- 
ants from  plaintiffs'  land,  plaintiffs'  title  was 
fiut  in  issue,  it  was  incumbent  on  them  to  estal>- 
ish  their  ownership  of  the  land. 

7.  Evidence— Recitals  in   Deeds— Adkissi- 

BIMTT- PEBSONS   BODND. 

Ordinarily  recitals  of  extraneous  facts  in 
a  deed  are  not  evidence  of  the  facts  stated  as 
against  strangers,  though  binding  on  the  parties 
and  their  privies. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  81  1408-1411.1 

a  Tboveb  and   Convebsion— Evidence— Ti- 
tle. 

Where,  in  an  action  to  recover  for  timber 
alleged  to  have  been  unlawfully  cut  by  defend- 
ants from  plaintiffs'  land,  defendants  claimed  no 
title  to  the  land,  but  denied  phiintiffs'  owner- 
ship, and  there  was  a  break  in  plaintiffs'  chain 
of  title,  owing  to  the  absence  of  a  deed  from  the 
original  owner  of  the  land  to  those  under  whom 
plaintiffs  claimed,  a  deed  from  such  original 
owner  direct  to  plaintiffs,  executed  after  defend- 
ants committed  the  trespass,  and  reciting   the 


execution  and   the  loss   of  deeds  to   plaintiffs 

vendors,   was   admissible   to    perfect   plaintifEs 

tiUe. 

0.  Appeal— Habuless  Ebbob. 

Where,  in  an  action  to  recover  for  timber 
wrongfully  taken  by  defendants  from  plaintiffs' 
land,  defendants  were  allowed  to  show  the  quan- 
tity of  timl>er  on  the  land  and  the  amount 
taken  therefrom  by  them,  they  were  not  prej- 
udiced by  the  exclusion  of  testimony  of  witnesses 
owning  a  mill  near  the  land  as  to  how  much 
timber  taken  from  defendants'  land  had  been 
sawed  at  the  mill,  on  the  theory  that,  by  prov- 
ing the  amount  of  timber  sawed  from  defendants' 
land  and  taking  the  total  of  that  from  the  quan- 
tity sawed  at  the  mill,  the  balance  woofd  be 
the  amount  taken  from  plaintiffs'  land. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
ToL  8,  Appeal  and  Error,  $J  4171-4177.] 

Appeal  from  Circuit  Court,  Pulaski  County. 

"Not  to  be  offlcially' reported." 

Action  by  Alexander  Stnink  and  others 
against  Dennis  Bros,  and  another.  Judgment 
for  plaintiffs,  and  defendants  Dennis  Bros, 
appeal.    Affirmed. 

Sharp,  Bethurum  ft  Cooper,  Wesley  ft 
Brown,  and  Chlnn  ft  Edelen,  for  appellants. 
T.  Z.  Morrow,  for  appellees. 

CARROLIik  J-  Appellees,  alleging  that 
they  were  the  owners  of  two  tracts  of  land 
In  Whitley  county,  Ky.,  one  containing  100 
acres  and  the  other  200  acres,  from  which 
the  appellants  and  B.  S.  Moss  wrongfully 
and  unlawfully  took  and  carried  away  logs 
of  the  value  of  92,616,  brought  this  action 
against  them  In  tiie  Pulaski  circuit  court  to 
recover  the  value  of  the  timber  taken  and 
converted.  In  the  petition  they  waived  the 
trespass  committed  by  appellants  and  sued 
for  the  value  of  the  timber  after  it  was  sev- 
ered from  the  ground.  The  appellants,  after 
entering  a  demurrer  to  the  jurisdiction  of 
the  court,  which  was  overruled,  filed  an  an- 
swer traversing  generally  the  averments  of 
the  petition.  The  defendant  Moss  filed  a 
separate  answer,  denying  that  he  had  any 
connection  with  or  part  in  the  taking  or 
conversion  of  the  timber;  and,  as  the  evi- 
dence supported  this  defense,  the  court  In- 
structed the  Jury  to  find  for  Moss,  and  ap- 
pellees do  not  complain  of  this  ruling.  Up- 
on a  trial  before  a  Jury  the  damages  against 
appellants  were  assessed  at  $1,600  and  inter- 
est from  the  day  the  petition  was  filed.  Of 
the  judgment  on  this  verdict;  they  complain, 
and  ask  a  reversal  for  alleged  errors  that 
will  be  noticed  in  the  course  of  the  opinion. 

The  first  error  of  which  they  complain  is 
that  their  demurrer  to  the  jurisdiction  of 
the  court  was  overruled.  The  action  was 
not  brought  under  the  provisions  of  chi4>ter 
2  of  the  Civil  Code  of  Practice,  which  em- 
braces sections  180  to  183,  and  authorizes 
an  action  to  recover  the  possession  of  specific 
personal  property.  Appellees  did  not  ask 
for  the  recovery  of  the  property,  but  for  its 
value — not  In  the  tree,  but  in  liie  log  after 
It  had  been  cut  They  might  have  brought 
a  suit  for  trespass,  and  if  they  had  elected  so 
to  do  they  could  not,  under  section  62  of  the 
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Civil  Code  of  Practice,  have  maintained  It 
In  any  other  county  than  Whitley,  where  the 
trespass  was  committed.  But  they  waived, 
as  they  had  a  right  to  do,  the 'trespass,  and 
sought  to  recover  the  value  of  the  property. 
The  action  to  recover  the  value  of  the  prop- 
erty was  transitory,  and  could  be  brought 
in  any  county  In  which  service  of  process 
might  be  had  upon  the  defendants.  This 
point  was  expressly  adjudged  In  Roberts  v. 
Moss,  106  S.  W.  297,  32  Ky.  Law  Rep.  525. 
We  do  not  deem  It  necessary  here  to  restate 
the  reasons  for  the  rule  so  fully  set  out  in 
the  opinion  In  that  case.  It  is  sufficient  to 
say  that  it  is  conclusive  of  the  question  that 
the  lower  court  projierly  ruled  in  holding 
that  the  Pulaski  drouit  court  had  jurisdic- 
tion of  the  action.  In  cases  'of  this  charac- 
ter the  party  complaining  has  three  reme- 
dies: He  may  bring  an  action  in  trespass; 
or  he  may  sue  for  the  recovery  of  the  spe- 
cific property,  or  its  value,  if  it  cannot  be  ob- 
tained, as  provided  in  ttte  sections  of  the 
Code,  supra  (Strubbee  v.  Trustees  Cin.  R.  R. 
Co.,  78  Ky.  481,  39  Am.  Rep.  251;  Jones 
Lumber  Co.  v.  Gatllff,  82  S.  W.  295,  26  Ky. 
Law  Rep.  616;  Little  v.  Cornett,  91  S.  W. 
272,  28  Ky.  Law  Rep.  1124) ;  or  he  may  treat 
the  property  as  having  been  converted  by 
the  defendant  to  his  own  use  and  sue  in 
trover  and  conversion  for  the  value  of  it 
The  Code  provisions  relating  to  actions  for 
claim  and  delivery  of  property  take  the 
place  of  the  common-law  action  of  replevin 
(Chltty's  Pleadings,  p.  181) ;  but  they  do  not 
abolish  the  substance  of  the  commoa-law  ac- 
tion of  trover  and  conversion,  although  the 
name  is  no  longer  used,  and  an  action  ma^ 
yet  be  brought  to  recover  the  value  of  per- 
sonal property  wrongfully  converted.  As  the 
appellees  elected  to  sue  for  the  value  of  the 
property  at  the  time  it  was  converted— that 
is,  to  resort  to  the  common-law  action  of 
trover  and  conversion — the  measure  of  their 
damages  was  the  value  of  the  property  at 
the  time  it  was  taken,  with  Interest  thereon. 
Chltty's  Pleadings,  p.  163;  Daniel  v.  Hol- 
land, 4  J.  J.  Marsh.  26. 

Appellants  asked  the  court  to  order  a 
survey  of  the  land  claimed  to  be  owned  by 
appellees,  and  from  which  it  was  alleged 
the  timber  was  ta'ken,  upon  the  ground  that 
there  was  controversy  as  to  the  location  of 
the  land,  and  doubt  as  to  whether  or  not  it 
was  embraced  within  the  lines  of  senior 
patents.  The  motion  for  a  survey  was  not 
made  until  the  case  was  called  for  trial. 
It  was  supported  by  the  affidavit  of  an  agent 
of  appellants,  who  said  he  had  Just  learned 
that  there  was  a  controversy  as  to  the  true 
location  of  the  boundary  lines,  and  that  ap- 
pellees were  asserting  title  to  land  not  cov- 
ered by  the  patents  under  which  they  claim- 
ed. At  the  time  the  motion  was  made  the 
suit  had  been  pending  for  more  than  a  year. 
The  affidavit  does  not  disclose  why  the  mo- 
tion was  not  made  earlier,  or  set  out  any 
reason  why  appellant  did  not  sooner  discover 


the  necessity  for  it  If  an  order  of  survey 
had  been  material,  It  could  have  been  made 
by  the  clerk,  under  section  671  of  the  Civil 
Code  of  Practice,  at  any  time  after  the  ac- 
tion was  Instituted.  The  lower  court,  In 
our  opinion,  correctly  overruled  this  motion. 
Aside  from  the  fact  that  the  motion  was  not 
made  in  seasonable  time,  the  evidence  In- 
troduced on  the  trial  showed  with  reasonable 
certainty  the  boundary  lines  of  the  land 
owned  by  appellees  from  which  the  timber 
was  takea  A  survey  might  have  established 
them  somewhat  more  accurately,  but  not 
sufficiently  so  to  prejudice  the  rights  of  ap- 
pellants. 

As  the  title  of  appellees  was  put  in  Issue 
It  was  Incumbent  upon  them  to  establish  that 
they  were  the  owners  of  the  land  from  which 
the  timber  was  taken.     For  the  purpose  of 
doing  this  they  introduced  a  paper  title  from 
the  commonwealth  to  one  George  Marlow; 
but  it  appears  that  George  Marlow  did  not 
convey  the  land  to  David  Marlow  and  David 
Rose,    the    persons    under    whom    appellees 
claim  title    Appellees  exhibited  a  paper  title 
back  to  David  Rose  and  David  Marlow,  and 
asserted  that  they  bad  purchased  the  land 
from  George  Marlow,  but  he  had  failed  to 
make  a  deed.    It  will  thus  be  seen  that  there 
was '  a  link   missing  in   the   chain  of   title. 
This  missing  link  appellees  supplied  by  pro- 
ducing a  deed  from  George  Marlow  directly 
to  them.    This  deed  was  not  executed  until 
1905,   a  short  time  before  the  action  was 
instituted,   and  after   the  wrongful   acta  of 
appellants  had  been  committed.    To  the  in- 
troduction of  this  deed  appellants  objected, 
and  they  earnestly  Insist  that  it  was  wholly 
Incompetent — resting   their  contention   upon 
the  proposition  that,  as  appellees  relied  upon' 
a  paper  title.  It  was  Incumbent  upon  them 
to  show  such  title  in  themselves  in  the  reg- 
ular way  by  Instruments  duly  acknowledged 
and  recorded  In  the  proper  office ;   that,  hav- 
ing failed  to  do  so,  they  could  not  perfect 
their  title  by  exhibiting  a  deed  made  direct- 
ly to  them  by  George  Marlow.    If  It  should 
be  held  that  the  deed  made  by  George  Marlow 
to  appellees  did  not  cure  the  defect  in  their 
title,  they  must  fall,  as  In  the  absence  of  a 
deed  from  him  they  did  not  show  title  in 
themselves  sufficient  to  authorize  the  mainte- 
nance of  the  action.    The  deed  from  George 
Marlow  recites  that:     "Whereas,  the  party 
of  the  first  part  more  than  thirty  years  ago 
sold  and  made  a  deed  of  conveyance  to  David 
Marlowe  for  fifty  acres  and  to  David  Rose 
for  one  hundred  and  fifty  acres  of  a  certain 
tract  of  two  hundred  acres  of  land  herein- 
after described,  on  Marsh  creek,  in  Whitley 
county,  patented  to  me  by  the  commonwealth 
of  Kentucky ;  and  whereas,  the  deeds  to  said 
Rose  and  Marlowe  have  not  been  recorded, 
but  have  been  lost;   and  whereas,  said  Mar- 
lowe and  Rose  are  now  dead:    Now,  In  consid- 
eration  of  all  the  premises,  and  to  convey 
to  the  parties  of  the  second  part  the  land  Bold 
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by  the  party  of  the  first  part  to  David  Mar- 
lowe bnd  David  Rose,  and  by  them  conveyed 
as  above  recited,  do  hereby  convey  to  Henry 
Roberts  three-fifths,  to  Alexander  Strank  one- 
fl'fth,  of  the  following  boundary  of  land,  situ- 
ated on  Marsh  creek.  In  the  county  of  Whit- 
ley and  state  of  Kentucky,  bounded  as  fol- 
lows, to  wit:  ♦  •  *  — patented  to  George 
Marlowe  by  patent  dated  the  11th  of  May, 
1869."  This  deed  Is  awkwardly  written; 
but  It  Is  manifest  that  the  intention  of  the 
grantor  was  to  convey  the  200  acres  patented 
to  him,  and  It  must  be  read  In  connection  with 
the  deed  made  by  David  Rose  and  David 
Marlow,  to  wlilch  it  refers.  When  so  read 
its  meaning  is  clear,  and  it  conveys,  not  four- 
fifths,  but  the  whole,  of  the  200  acres. 

As  this  deed  by  George  Marlow  was  not 
made  until  after  the  unlawful  entry  and 
trespass  of  the  appellants,  it  Is  earnestly 
pressed  that,  as  appellees,  did  not  at  the 
time  of  the  trespass  have  title  to  the  land, 
the  subsequent  deed  by  George  Marlow,  con- 
ceding that  It  invested  them  with  title  from 
Us  date,  did  not  relate  back  to  the  trespass, 
and  give  them  such  title  as  would  enable 
them  to  maintain  an  action  that  depended 
upon  their  ownership  of  the  land  at  the  time 
the  trespass  was  committed.  It  is  further 
said  that  the  recitals  in  this  deed  that  George 
Marlow  had  theretofore  conveyed  the  land  to 
David  Rose  and  David  Marlow  are  not  com- 
petent evidence  of  that  fact  There  is  noth- 
ing in  the  record,  outside  of  the  recitals  in 
this  deed,  to  show  that  George  Marlow  had 
conveyed  the  land  to  David  Marlow  and 
David  Rose.  In  the  consideration  of  this 
question  it  must  be  kept  in  mind  that  appel- 
lants are  not  asserting  title  of  any  character 
to  this  land.  It  stands  admitted  on  the  rec- 
ord that  In  entering  they  were  trespassers. 
It  Is  also  settled  beyond  dispute  that  George 
Marlow  was  the  patentee  of  this  200  acres, 
and  the  records  show  that  David  Marlow  con- 
veyed to  appellees'  vendors  50  acres,  and 
that  David  Rose  conveyed  to  their  vendors 
150  acres  of  the  200  acres  patented.  The  legal 
title  being  in  George  Marlow,  he  had  the 
right  to  convey  It  directly  to  appellees,  who 
were  remote  vendees,  and  thereby  perfect 
their  title.  Ordinarily  recitals  of  extraneous 
facts  In  a  deed  are  not  evidence  of  the  facts 
stated  as  against  strangers,  although  they 
are  binding  upon  the  parties  and  their  priv- 
ies. Edwards  v.  Ballard,  14  B.  Mon.  28S; 
Hlte  ▼.  Shrader,  S  Lltt  444.  But,  although 
appellants  are  strangers  to  the  conveyance 
and  the  chain  of  title  relied  on,  the  facts  of 
thl8_  case  do  not  bring  it  within  the  rule  that 
recitals  are  not  competent  against  them. 
Here  the  controversy  is  not  between  parties 
who  are  asserting  conflicting  claims  to  the 
land,  or  between  parties  who  are  relying  on 
either  a  paper  or  possessory  title.  The  ap- 
pellants being  trespassers,  their  only  defense 
on  this  point  was  that  the  appellees  had  no 
title  wlien  the  trespass  was  committed ;  that 


.at  that  time  the  title  was  in  George  Marlow. 
To  cure  this  defect,  Marlow  made  the  deed  in 
question;  and  If  in  fact,  as  recited  In  the 
deed,  he  had  theretofore  conveyed  to  the 
vendors  of  appellees,  the  persons  to  whom  he 
conveyed  were  the  real  owners  of  the  land, 
and  consequently  appellees,  holding  under 
them,  became  vested  with  a  good  title.  The 
deed  made  by  Marlow,  although  not  put  on 
record,  passed  the  title  between  the  parties 
claiming  under  It.  The  recitals  that  he  had 
conveyed  were  competent  evidence  against  all 
persons  claiming  to  hold  under  his  convey- 
ance. If  George  Marlow  had  sold  the  land  to 
vendors  of  appellants,  and  a  controversy  had 
come  up  between  appellants  and  appellees  as 
to  the  ownership.  It  is  clear  that  the  recitals 
would  not  be  competent  But  they  related  to 
a  fact  that  did  not  affect  any  title  or  claim 
of  appellants,  because  they  did  not  rely  on  ■ 
or  assert  either  claim  or  title.  The  only  ef- 
fect of  the  recitals  was  to  cure  the  title  of 
appellees  by  showing  In  fact  that  George  Mar- 
low had  many  years  before  parted  with  his 
title  and  conveyed  It  to  the  vendors  ,of  ap- 
I>elleee,  and  as  against  appellants  we  think 
the  recitals  were  competent  evidence  of  the 
fact  They  were  not  In  any  manner  contra- 
dicted. Only  some  i>erson  claiming  under 
George  Marlow  adversely  to  appellees  could 
complain  of  his  subsequent  conveyance  to 
them.  As  George  Marlow  had  conveyed  to 
the  vendors  of  appellees  before  the  trespass, 
he  was  not  then  the  owner  of  the  land,  the 
title  had  passed  from  him  to  the  vendors  of 
appellees,  and  his  deed  invested  the  appellees 
with  a  perfect  paper  title.' 

It  is  also  pointed  out  that  the  trial  court 
erred  in  rejecting  certain  testimony  offered 
to  be  made  by  Moore,  Blrod,  and  Phlllipl, 
witnesses  for  appellants.  It  Is  doubtful  If 
this  rejected  evidence.  Judging  by  the  avow- 
als made,  would  have  thrown  any  light  on 
the  question  at  Issue,  which  was  whether  or 
not  appellants  had  entered  upon  and  taken 
any  timber  from  the  land  of  appellees,  and, 
if  so,  how  much,  and  the  value  thereof.  Ap- 
pellants offered  to  show  by  these  witnesses 
that  they  were  the  owners  of  a  mill  in  the 
vicinity  of  appellees'  land,  and  how  much 
timber  had  been  sawed  at  the  mill  that  was 
taken  from  lands  owned  by  appellants.  Their 
theory  being  that  by  proving  the  amount  of 
timber  sawed  from  their  own  lands,  and  tak- 
ing the  total  of  that  from  the  quantity  sawed 
at  the  mill,  whatever  remained  would  be  the 
amount  that  was  taken  from  the  land  of 
appellees.  This  was  a  roundabout  way  of 
getting  at  the  matter.  Appellants  were  al- 
lowed to  show  the  quantity  of  timber  on  the 
land  of  appellees,  and  the  amount  taken 
therefrom  by  them ;  but  in  addition  to  this, 
they  wished  to  establish  in  the  circuitous 
manner  mentioned  the  fact  that  they  had  only 
taken  a  small  part  of  appellees'  timber.  As 
the  trial  court  admitted  substantially  all 
the  direct  evidence  offered  by  appellants  ten(!h 
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Ing  to  show  tbe  amount  and  value  of  the 
timber  cut  from  appellees'  land,  they  were 
not  prejudiced  by  the  failure  to  allow  them 
to  Introduce  tbe  confusing  and  negative  tes- 
timony that  was  excluded.  In  fact,  tbe 
strongest  evidence  offered  in  behaff  of  appel- 
lees was  a  written  statement  made  bj  Phil- 
llpl,  setting  oat  tbe  quantity  and  cliaracter 
of  timber  cat  and  taken  from  the  land  of  ap- 
pellees. 

Tbe  instructions  directed  tbe  lory  that  If 
tbey  believed  appellees  were  tbe  owners  of 
the  land,  and  appellants  without  their  consent 
took  possession  of  and  carried  away  any 
poplar,  oak,  or  pine  logs  belonging  to  appel- 
lees, tbey  sboa)d  find  for  tbem  tbe  market 
value  of  the  logs  so  taken  at  tbe  time  and 
place  tbey  were  taken,  and  In  their  discretion 
might  allow  Interest  on  tbe  sum  so  found 
from  the  time  the  suit  was  filed.  Tbe  jury 
should  have  been  Instructed  that  they  might 
allow  interest  from  the  date  of  the  conver- 
sion, and  in  tbla  respect  the  instruction  wav 
more  favorable  to  appellants  than  the  law 
aatborlsed.  Tbe  conversion  of  the  property 
took  place  when  tbe  trees  were  cut  by  appel- 
lants, and  appellees  were  entitled  to  recover 
tbe  value  of  tbe  logs,  wltb  Interest  thereon 
from  that  time. 

Finding  no  prejudicial  error  in  tbe  record, 
tbe  Judgment  of  tbe  lower  court  is  affirmed. 


CITY  OF  MATSVILI-B  v.  MATSVIU^H  ST. 
H.   &   TRANSFER    CO. 

(Court  of  Appeals   of    Kentucky.     Marcti   19, 
1908.) 

1.  StaTDTEB  —  COHSTBHCTIOH  —  MEAWIHO     OF 
WOKDS. 

In  reaching  a  proper  conatniction  of  a 
statute,  words,  unless  a  technical  meaning  it 
to  be  given  them,  must  be  understood  in  tneir 
ordinary  signification. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §  266.] 

2.  Saue  —  Statutxs  Imposhto  Taxes  — Con- 

8TBU0TION. 

Tax  laws  will  not  be  enlarged  by  intend- 
ment, and  no  property  will  be  held  as  embraced 
witliln  the  terma  of  a  tax  statute  by  implica- 
tion. 

S.  Municipal    Oorpobations  —  Stbeet    Im- 

PBOVEMENTS-^ASSESSMENTB — PBOPEBTY     LaU." 
BLB. 

„_  Ky.  St.  1903,  H  3564,  3566,  3567,  3571, 
S5T2,  providing  that  tbe  original  construction 
of  any  street,  etc.,  may  be  at  the  ezcluaive 
cost  of  the  owners  of  "the  lots  and  parts  of 
lots  or  land"  abutting  on  the  street  improved, 
etc„  when  corrected  by  substituting  the  word 
"or'  for  tbe  word  "or"  in  the  quoted  clause, 
and  when  considered  in  connection  with  tbe  his- 
tory of  the  legislation  as  shown  in  section  3564, 
providing  that  the  construction  of  any  street 
may  be  made  at  tbe  cost  of  owners  of  lots  in 
each  fourth  of  a  square  apportioned  according 
to  the  number  of  square  feet,  and  as  amended 
by  Acts  March  24,  1894  (Acts  1894.  p.  350,  c. 
114,  S  5),  constituting  section  3572,  does  not 
authorize  a  municipality  to  assess  for  a  street 
improvement  a  street  car  franchise  to  operate  a 
line  of  road  in  the  center  of  tbe  street  improved. 


Appeal  from  Olrcalt  Court,  Mason  County. 

"To  be  officially  reported." 

Action  by  tbe  city  of  Maysville  against  tbe 
Maysville  Street  Railroad  &  Transfer  Com- 
pany. From  a  Judgment  of  dismissal  entered 
on  sustaining  a  demurrer  to  tbe  petition, 
plaintiff  appeals.    Affirmed. 

Thos.  R.  Phister  and  J.  M.  Collins,  for  ap- 
pellant   Worthington  &  Cochran,  for  appellee. 

BARKER,  J.  On  April  26,  1906,  the  city 
council  of  Maysville  passed  an  ordinance  for 
constructing  with  brick  Second  street  from  the 
west  margin  of  Wall  to  tbe  east  margin  of 
Market  street;  and  Third  street  from  tbe 
west  margin  of  Wall  to  tbe  east  margin  of 
Bridge  street,  at  tbe  exclusive  cost  of  the 
owners  of  tbe  lots  and  parts  of  lots  or  land 
fronting  or  abutting  or  bordering  thereon, 
pursuant  to  section  3572,  Ky.  St  1908.  The 
language  of  the  ordinance  describing  tbe  prop- 
erty that  should  bear  the  cost  of  the  improve- 
ment is  identical  with  the  language  of  tbe  stat- 
ute. Tbe  tax  levied  by  tbe  ordinance  was  the 
tax  it  was  empowered  to  levy  by  tbe  section 
of  the  statute.  After  the  completion  of  the 
streets,  the  city  council  proceeded  to  apportion 
the  cost  thereof.  The  statute  and  tbe  ordi- 
nance under  which  tbe  streets  were  construct- 
ed both  commanded  the  dty  council  to  ap- 
portion the  cost  of  the  streets  to  tbe  owners 
of  lots  and  parts  of  lots  or  land  "fronting  or 
abutting  or  bordering  thereon,  according  to 
tbe  number  of  front  feet  owned  by  them, 
respectively."  Under  this  power  tbe  council 
undertook  to  apportion  $3.22a46  to  appellee, 
tbe  Maysville  Street  Railroad  &  Transfer 
Company,  (Hi  the  street  railroad  owned  by  it, 
which  runs  in  Second  street  the  whole  length 
of  tbe  brick  improvement  1,504  feet  and  in 
Third  street,  from  Market  to  Bridge,  a  dis- 
tance of  1,480  feet  Appellee  refused  to  pay 
this  assessment,  and  thereupon  this  action  was 
brought  against  it  to  enforce  payment  pursu- 
ant to  section  3575,  Ky.  St  1903.  Tbe  court 
below  sustained  a  demurrer  to  tbe  petition, 
and,  on  appellant's  declining  to  plead  further, 
dismissed  the  petition.  From  this  Judgment, 
appellant  prosecutes  this  appeal. 

It  is  not  alleged  or  claimed  that  appellee  is 
tbe  owner  of  any  property,  except  the  street 
railroad  located  in  and  running  longitudinally 
over  the  surface  of  tbe  streets  improved.  A 
discussion  of  the  questions  Involved  on  this 
appeal  necessitates  a  consideration  on  our 
part  of  certain  sections  and  parts  of  sections 
of  tbe  Kentucky  Statutes  (charter  of  cities  of 
the  fourth  class)  which,  in  so  far  as  i^ertinent 
to  our  inquiry,  are  as  follows: 

"Sec.  3564.  The  original  construction  of  any 
street,  road,  alley  or  avenue  may  be  made  at 
tbe  exclusive  cost  of  the  owners  of  lots  in 
each  fourth  of  a  square,  to  l>e  equally  appor- 
tioned by  tbe  board  of  council,  according  to 
tbe  number  of  square  feet  owned  by  them  re- 
spectively, except  that  comer  lots  (for  twenty 
feet  front,  and  extending  back  as  may  be 
prescribed  by  ordinance),  sball  pay  twenty- 
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five  per  cent,  more  than  others  for  snch  im- 
proT^nents.  EJach  subdivision  of  territory 
bounded  on  all  aides  by  principal  streets  Aall 
be  deemed  a  square.  When  the  territory  con- 
tiguous to  any  public  way  Is  not  defined  Into 
squares  on  eltber  or  both  sides  by  principal 
streets,  the  ordinance  provldins  for  the  im- 
provement for  such  public  ways  shall  be  the 
depth  on  the  side  or  sides  not  defined  in  the 
square  fronting  said  improvement,  to  be  as- 
sessed for  the  cost  of  making  the  same,  ac- 
cording to  the  number  of  square  feet  owned 
by  the  parties,  respectively,  within  the  depth 
as  set  by  ordinance:  Provided,  that  any  city 
may  provide  by  ordinance  that  such  original 
construction  shall  be  paid  by  the  city,  either 
In  whole  or  in  part." 

"Sec.  3566.  The  cost  of  making  sidewalks. 
Including  curbing  and  guttering,  whether  by 
original  construction  or  by  reconstruction, 
shall  be  apportioned  to  the  front  foot  as  owned 
by  the  parties  respectively  fronting  said  im- 
provements, except  that  each  comer  lot  shall 
have  Its  sidewalk  Intersection  included  in  Its 
frontage. 

"Sec.  3567.  A  lien  shall  exist  for  the  cost 
of  the  original  Improvement  of  the  public 
ways,  market  space,  public  square  or  grounds, 
wharves,  levees,  for  the  construction  and  re- 
construction of  the  same,  to  take  effect  from 
the  passage  of  the  ordinance  ordering  the  im- 
provement ;  for  the  apportionment  and  six  per 
centum  per  annum  Interest  thereon,  against 
the  respective  lots  or  parts  of  lots  of  land 
fronting  or  abutting  upon  the  improvement, 
superior  to  all  other  liens.    •    •    •  " 

"Sec.  3571.  The  clerk  of  the  council  shall 
Issue  warrants  against  the  lot-owners  in  favor 
of  the  contractor  stating  the  amount  due  him, 
which  shall  bear  Interest  from  time  of  the 
acceptance  of  the  work  by  the  city  engineer, 
and  specifying  the  name  of  the  owner,  and 
give  a  short  description  of  the  lots  subject  to 
lien.    *    *    • 

"Sec.  3572.  The  orlglpal  construction  of 
any  street,  road,  alley,  market  space,  lane, 
public  square  or  grounds,  wharves,  levees,  or 
avenue,  may  also  be  made  at  the  exclusive 
cost  of  the  owners  of  the  lots  and  parts  of  lots 
or  land  fronting  or  abutting  or  bordering  up- 
on the  grounds  so  improved,  to  be  equally  ap- 
portioned by  the  board  of  council  according 
to  the  number  of  front  feet  owned  by  them 
respectively  upon  the  petition  of  the  majority 
of  the  property  owners  of  lots  or  parts  of  lots 
or  grounds  abutting  or  bordering  upon  the 
ground  to  be  Improved:  Provided,  however, 
that  the  said  board  of  council  may  cause  the 
same  to  be  done  without  petition  from  the 
owners  of  lots  and  parts  of  lots  or  land  front- 
ing or  abutting  or  bordering  upon  the  ground 
to  be  Improved,  If  two-thirds  of  the  members- 
elect  of  the  said  council,  at  the  regular  meet- 
ing thereof,  as  provided  In  section  336",  shall 
concur  therein." 

On  this  appeal  It  is  insisted  for  the  city 
that  the  appellee's  franchise  In  the  streets 
improved  Is   within   the  description   of   the  I 
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property  which  the  charter  above  set  forth 
requires  to  bear  the  cost  of  the  improvements. 
If  this  proposition  can  be  maintained,  it  cer- 
tainly win  be  a  novel  one  In  this  state,  as  It 
has  never  been  claimed  before,  so  far  as  we 
know,  that  a  franchise  to  operate  a  street 
railroad  in  a  street  to  be  improved  consti- 
tutes property  fronting  or  abutting  or  border- 
ing upon  It  Section  3572  prescribes  the  prop- 
erty which  shall  bear  the  burden  of  the  origi- 
nal construction  of  any  highway  in  cities  of 
the  fourth  class.  Section  3567  gives  a  lien  on 
the  property  liable  for  the  Improvement. 
Section  3572  provides  that  the  original  con- 
struction of  a  street  may  be  at  the  "exclusive 
cost  of  the  owners  of  the  lots  and  parts  of 
lots  or  (of)  land  fronting  or  abutting  or  bor- 
dering upon  the  grounds  so  Improved,  to  be 
equally  apportioned  by  the  board  of  council," 
etc.  Before  entering  into  a  more  particular 
discussion  of  this  statute,  we  shall  pause  to 
point  out  that  the  word  "or"  in  the  above 
quotation  from  the  statute  between  "lots" 
and  "land"  Is  clearly  a  mistake,  and  should 
be  "of."  This  Is  manifest  from  the  structure 
of  the  sentence  itself,  as  "or"  would  leave 
the  expression  "lots  and  parts  of  lots"  un- 
finished. But,  without  lingering  upon  this, 
it  becomes  clear  that  "of  was  Intended  by 
comparing  the  language  with  that  used  In 
section  3567,  which  gives  a  lien  for  the  Im- 
provement. Of  course,  the  lien  Is  given  upon 
the  same  property  that  is  bound  for  the  cost. 
Turning  now  to  section  3567,  we  find  that 
"a  lien  shall  exist  for  the  cost  of  the  original 
improvement  of  the  public  ways,  •  •  • 
against  the  respective  lots  or  parts'  of  lots  of 
land  fronting  or  abutting  upon  the  improve- 
ment, superior  to  all  other  liens,"  etc.  So 
that  there  can  be  no  question  that  the 
word  "or"  in  section  3572  was  Intended  to  be 
"of."  "With  this  correction  of  the  language 
of  section  3572,  it  becomes  plain  that  a  street 
car  franchise  to  operate  a  line  of  road  in  the 
middle  of  a  street  is  not  a  lot  or  a  part  of 
a  lot  of  land  "fronting  or  abutting  or  border- 
ing upon  the  street"  The  appellant's  line 
does  not,  in  fact,  front  or  abut  or  border  on 
the  street  Improved,  but  is  In  the  street  and 
a  part  of  It  The  words  "fronting,"  "abut- 
ting," and  "bordering"  are  relative  terms, 
and,  as  used  in  the  statute  belFore'  us,  they 
describe  the  position  of  the  property  which 
is  to  bear  the  cost  of  the  improvement  with 
relation  to  the  position  of  the  Improvement 
made.  The  property  to  be  taxed  Is  something 
different  from  and  foreign  to  the  improve- 
ment for  which  it  is  to  be  taxed,  and  Is  as- 
certained by  a  reference  to  the  Improvement. 
The  Improvement  is  the  street,  and  it  is  nam- 
ed. The  property  to  be  taxed  Is  described 
with  reference  to  the  street.  It  Is  described 
as  bordering  on  the  street,  or  as  abutting  on 
the  street  or  as  fronting  on  the  street.  In 
reaching  the  proper  construction  of  a  stat- 
ute, words,  unless  a  technical  meaning  is  to 
be  given  them,  must  be  understood  in  their 
ordinary  signification.    Bearing  this  rule  in 
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mind,  U  we  say  that  a  house  abuts  on  a 
street,  or  that  it  borders  upon  a  street,  or 
that  It  fronts  on  a  street,  we  do  not  mean  to 
be  understood  that  It  Is  located  In  the  middle 
of  the  street  If  a  witness  should  depose  that 
A.  at  a  glrm  time  was  standing  In  a  street, 
certainly  no  jury  or  court  would  understand 
by  this  language  that  the  man  was  standing 
on  a  lot  fronting  or  abutting  or  bordering  on 
the  street.  So  that,  taking  the  words  of  the 
statute  in  their  ordinary  signification,  it  Is 
difficult  to  escape  the  conclusion  that  the 
property  to  be  taxed  Is  something  different 
from,  and  not  a  part  of,  the  improved  high- 
way. 

We  think  onr  conclusion  as  to  this  1b 
strengthened  by  a  contemplation  of  section 
3564,  which  describes  the  property  to  be  tax- 
ed for  the  original  construction  of  a  highway 
uaiet  the  clmrter  of  cities  of  the  fourth  class 
as  first  enacted ;  section  3572  being  an  amend- 
ment of  the  act  passed  March  24,  1894  (Acts 
1894,  p.  350,  c.  114,  S  5).  Turning  now  to 
section  3564,  we  find  that  the  original  con- 
struction of  any  street  may  be  made  at  the 
exclusive  cost  of  the  owners  of  lots  in  eacb 
fourth  of  a  square,  "to  be  equally  apportion- 
ed by  the  board  of  council  according  to  the 
number  of  square  feet  owned  by  them  re- 
spectively," etc. ;  and  then  a  square  Is  defined 
as  a  "subdivision  of  territory  bounded  on  all 
sides  by  principal  streets."  If  the  improve- 
ment in  question  had  been  made  under  the 
cliarter  as  originally  enacted,  it  would  not  be 
claimed  that  the  street  car  company's  fran-- 
chlse  to  use  the  middle  of  the  street  should 
be  taxed  for  the  Improvement,  because  the 
improvement  must  l>e  made  at  the  exclusive 
cost  of  owners  of  lots  In  each  fourth  of  a 
square,  and  of  necessity  this  excludes  the 
idea  that  property  out  of  the  square  could 
be  taxed.  Now,  it  is  manifest  that  the  change 
made  in  the  manner  of  taxing  the  cost  of  im- 
proving a  highway  from  that  provided  in  sec- 
tion 3564  to  that  provided  by  section  3572  is 
simply  a  change  from  an  apportionment  of 
the  cost  on  the  square  feet  in  the  quarter 
squares  bordering  the  improvement  to  an  ap- 
portionment on  the  front  feet  abutting  there- 
on ;  the  language  of  section  3572  being :  "To 
be  equally  apportioned  by  the  board  of  coun- 
cil according  to  the  number  of  front  feet 
owned  by  them  respectively."  It  is  not  con- 
ceivable, if  the  Legislature  intended  to  malce 
so  radical  a  change  in  the  character  of  the 
property  to  bear  the  cost  of  the  original  con- 
struction of  a  highway  as  would  have  been 
affected  if  appellant's  construction  of  the 
statute  before  us  be  sound,  tliat  language 
would  not  have  been  used  which  would  have 
shown  that  Intention  plainly.  The  only 
change  that  the  language  in  section  3572  in- 
dicates is  that  from  apportioning  the  cost 
on  the  number  of  square  feet  to  an  appor- 
tionment according  to  the  number  of  front 
feet 

The  city  insists  that  some,  force  should  be 


given  to  the  different  words  used  In  describ- 
ing the  relation  of  the  taxed  property  to  the 
improved  highway;  it  being  said  ithat  the 
Legislature  would  not  hare  used  the  words 
"fronting,"  "abutting,"  and  "bordering"  un- 
less they  meant  something  different  by  each 
of  them.  Giving  this  argument  its  full  force, 
it  will  be  observed  that  the  words  are  made 
to  apply  to  improvements  on  several  difTerent 
kinds  of  public  highways.  The  statute  pro- 
vides for  the  improvement  by  original  con- 
struction of  "any  street,  road,  alley,  market 
space,  lane,  public  square  or  grounds,  wharves, 
levees,  or  avenue."  As  there  were,  so  many 
different  kinds  of  highways  embraced  in 
the  statute,  it  was  doubtless  thought  that 
tlje  words  "fronting,"  "abutting,"  and  "bor- 
dering" should  all  be  used  so  as  to  properly 
describe  the  relative  position  of  the  property 
to  be  taxed  with  reference  to  any  and  all  the- 
different  kinds  of  highways  that  might  t)e  im- 
proved. It  is  elementary  that  taxing  laws 
win  not  be  enlarged  by  intendment,  and  no 
property  will  be  held  as  embraced  within  the 
terms  of  a  taxing  statute  by  mere  implica- 
tion. To  impose  taxes  on  property  requires 
a  clear  and  explicit  command  of  the  sov- 
ereign power;  and  the  courts  will  never 
strain  a  taxing  statute  in  order  to  make  it 
embrace  property  which  would  otherwise  not 
fall  within  its  purview.  Turning  now  from 
the  words  of  the  statute  to  its  reason  and 
spirit,  it  would  in  our  opinion  be  difficult  to 
frame  a  reason  for  Including  appellant's 
franchise  within  Its  terms.  Franchises  such 
as  that  involved  here  may  be  of  a  long  or  a 
short  duration.  They  may  be  granted  for  a 
few  months  or  a  year,  or  for  a  longer  or 
shorter  term  of  years;  but,  if  the  city's  con- 
tention is  sound,  it  would  be  immaterial 
whether  the  franchise  was  for  one  year  or 
fifty — it  would  have  to  bear  its  proportion  of 
the  cost  of  making  any  original  improvement 
of  the  street  during  the  term  of  the  franchise. 
Moreover,  if  appellee's  franchise  to  operate 
a  street  car  line  In'  the  middle  of  the  street 
falls  within  the  terms  of  the  statute  as  being 
"lots  or  parts  of  lots  fronting  or  abutting  or 
Irardering"  on  the  improvement,  then  every 
telephone,  telegraph,  or  electric  line  wbose- 
poles  are  set  in  the  highway  would  equally 
fall  within  its  meaning.  And  it  would  be- 
difflcult  to  give  a  reason  why  a  franchise  to- 
operate  a  gas  plant  with  gas  pipes  running 
under  the  street  would  not  also  come  within, 
the  description  of  property  to  t>e  taxed  for 
the  improvement  because  all  of  these  conld 
as  truly  be  said  to  front  or  abut  or  border 
on  the  improvement  as  does  the  street  car 
line.  And  it  is  not  impossible  that  there 
might  be  three  different  street  car  lines  In 
the  same  public  highway,  although  this  would 
hardly  happen  in  a  city  of  the  fourth  class-., 
but  in  some  of  the  metropolitan  cities  there 
are  surface,  elevated,  and  subway  car  lines 
in  the  same  highway,  and,  in  a  case  of  this 
sort,  all  three  would  be  required  to  bear 
their  resitective  proi>ortions  of  the  improve- 
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mcnt  of  tbe  highway  In  question.  We  are 
cited  to  some  highly  respectable  authority 
from  other  JurisdlctionB,  some  of  which  are 
said  to  support  the  theories  of  each  of  the 
parties  litigant  here.  Assuming  it  to  be  true 
that  the  decisions  cited  from  foreign  Juris- 
dictions are  as  conflicting  as  is  claimed  for 
them  by  counsel  on  both  sides  of  this  case, 
we  feel  emboldened  to  construe  our  owu 
statute  in  the  manner  we  think  its  language 
and  Its  reason  require.  Taking  the  lan- 
guage of  tbe  statute  in  its  natural  and  or- 
dinary acceptation,  we  have  no  dlfllculty  ia 
reaching  the  conclusion  that  the  property  to 
be  taxed  for  the  improrement  Is  the  land  on 
either  side  of  tbe  streets  Improved,  and  that 
the  franchise  to  operate  a  street  car  line 
along  tbe  middle  of  tbe  surface  of  the  street 
is  not  embraced  within  the  words  "lots  or 
parts  of  lots  fronting  or  abutting  or  border- 
ing" upon  the  improvement 

The  conclusion  we-  have  reached  Is  still 
further  strengthened  by  a  consideration  of 
the  following  language  to  be  foimd  in  section 
.T575:  "All  property  fronting  or  abutting  or 
bordering  upon  said  Improvement  belonging  to 
the  city  shall  be  considered  and  assessed  as 
property  belonging  to  Individuals.  *  *  • " 
Ordinarily  this  would  be  construed  to  refer 
to  lots  of  land  belonging  to  the  city  fronting 
or  abutting  or  borderlag  upon  tbe  Improve- 
ment;   but,  if  a[q}ellant's  contention  in  this 


case  Is  true,  then  tbe  street  itself  is  property 
belonging  to  the  city  which  must  be  taxed 
as  is  the  property  of  individuals,  for  certain- 
ly, if  the  street  car  franchise  to  operate  over 
the  street  is  property  within  tbe  purview  of 
the  statute,  the  street  itself,  which  belongs 
to  the  city,  must  also  be  property  to  be  as- 
sessed for  its  own  improvement  Of  course, 
this  argument  Is  suicidal;  but  It  carries  with 
it  the  contention  of  appellant  as  to  the  lia- 
bility of  the  property  of  appellee.  The  cases 
of  City  of  Louisville  v.  Flgg,  U6  Ky.  18C>, 
75  S.  W.  209,  Louisville  &  Nashville  Ball- 
road  Co.  T.  Barber  Asphalt  Paving  Co.,  116 
Ky.  866.  76  8l  W.  1097,  and  City  of  Ludlow 
V.  Cincinnati  Southern  Railway  Co.,  78  Ky. 
363,  are  not  authority  for  the  position  of  ap- 
I>ellant  in  this  case.  There  the  railroads 
owned  perpetual  and  exclusive  rights  of  way 
over  lots  of  land  abutting  on  the  improve- 
ment; and  it  was  held  that  this  perpetual 
and  exclusive  right  of  way  constituted  land 
to  be  assessed  for  making  contiguous  im- 
provements, and  that  the  remote  possibility 
of  reverter  was  an  immaterial  consideration. 
In  other  words,  this  was  such  ownership  of 
lands  contiguous  to  tbe  improvement  as  to 
fall  within  the  taxing  district  marked  out  by 
the  statute.  This  obviously  has  no  l>earing 
on  our  question. 
Judgment  affirmed. 
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CHICAGO,  R.  I.  &  G.  RT.  CO.  v.  JOHNSON 

et  al. 

(Supreme  Court  of  Texaa.    March  18,  1908.) 

1.  RaILBOADS— iNOrURIEB    AT    CBOSSINGS— EVI- 
DENCE—INSTBUCTIONS. 

Where,  in  an  action  .aeainst  a  railroad  for 
injuries  to  a  pedestrian  while  passing  between 
cars  in  a  train,  the  evidence  showed  that  the 
train  had  blocked  the  street  for  more  than  five 
minutes  in  violation  of  a  city  ordin&nce,  that 
the  pedestrian  had  waited  over  five  minutes  for 
the  train  to  move  before  he  attempted  to  pass 
lietween  the  cars,  that  while  passing  between 
the  cars  the  train  was  moved  without  the  giving 
of  signals,  that  persons  had  been  in  the  habit 
of  crossing  between  cars  under  such  circumstan- 
ces, and  that  the  railroad  was  aware  of  that 
fact,  the  court  properly  charged  that  if  the  cross- 
ing was  blocked  with  cars  for  more  than  five 
minutes  after  the  pedestrian  approached,  and  be 
waited  more  than  five  minutes,  and  he  attempt- 
ed to  pass  between  the  cars  while  they  were 
standing  still,  and  the  employes  in  charge  of  the 
cars  moved  the  same  without  any  warning  to 
the  pedestrian,  and  the  moving  of  the  cats  was 
negligence,  and  the  pedestrian  was  injured,  a 
recovery  was  authorized,  and  properly  refused 
to  charge  that  the  jury  could  not  find  for  plain- 
tift  on  the  ground  that  the  railroad  blocked  the 
crossing,  though  they  might  believe  that  the 
crossing  was  blocked  tor  more  than  five  minutes, 
and  though  the  railroad  was  negligent  in  so 
doing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  8§  964-967.] 

2.  Samk— Pboximate  Cause. 

Where,  in  an  action  against  a  railroad  for 
injuries  to  a  pedestrian  while  passing  between 
cars  in  a  train  blocking  a  street,  the  evidence 
showed  that  the  train  had  blocked  the  street 
over  five  minntes  in  violation  of  a  city  ordi- 
nance, that  the  pedestrian  had  waited  more  than 
five  minutes  before  proceeding  to  pass  between 
the  cars,  and  that  while  passing  between  the 
cars  they  were  moved  without  any  signal,  the 
court,  in  submitting  the  negligence  proximately 
causing  the  injuries,  did  not  err  to  the  prej- 
udice of  the  railroad  in  requiring  a  finding  of 
negligence,  to  authorize  a  recovery,  both  in  the 
particulars  of  blocking  the  crossing  and  in 
starting  the  cars. 

3.  TBIAL  —  INSTKUCTIONS  —REQUESTS— NECES- 
SITY. 

In  an  action  against  a  railroad  for  injuries 
to  a  pedestrian  while  passing  between  cars 
blocking  a  street  in  violation  of  a  city  ordinance, 
an  instruction  that  if  it  was  negligence  to  at- 
tempt to  cross  between  the  cars,  and  that  if  the 
pedestrian  was  guilty  of  negligence  in  the  man- 
ner in  which  he  attempted  to  cross,  and  the  neg- 
ligence contributed  to  his  injury,  there  could  be 
no  recovery,  etc.,  stated  a  correct  rule  of  law 
as  far  as  it  went,  and,  if  the  railroad  desired 
a  more  distinct  separation  of  the  two  phases, 
of  contributory  negligence,  correct  special  in- 
structions should  have  been  requested. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  f§  628-«41.] 

Certified  Question  from  Court  of  Civil  Ap- 
peals of  Second  Supreme  Judicial  District 

Action  by  Hugh  Johnson,  a  minor,  by  his 
father,  W.  L.  Johnson,  and  by  W.  L.  Johnson 
in  his  own  behalf,  against  the  Chicago,  Rock 
Island  &  Gulf  Railway  Company.  There  was 
a  judgment  of  the  Court  of  Civil  Appeals  re- 
versing a  Judgment  for  plaintiffs,  and  the 
cause  was  certified  on  questions  to  the  Su- 
preme Court.     Questions  answered. 

The  following  are  the  opinions  in  the  Court 
of  Civil  Appeals: 


"STEPHENS,  J.  This  suit  was  bronght  In 
the  name  of  Hugh  Johnson,  a  minor,  by  his 
father,  W.  L.  Johnson,  as  next  friend,  who 
also  sued  in  bis  own  behalf,  to  recover  dam- 
ages for  personal  injuries  sustained  by  Hngb 
Johnson  on  the  5th  day  of  June,  1906,  in 
crossing  the  railway  track  of  appellant  in 
the  town  of  Dalbart,  Tex.  The  trial  result- 
ed In  a  verdict  for  $18,000  In  favor  of  Hugh 
Johnson,  and  $2,000  in  favor  of  W.  L.  John- 
son, but  the  court  required  one-half  the  re- 
covery to  be  remitted,  and  entered  judgment 
accordingly. 

"The  ground  of  recovery  alleged  was  the 
negligence  of  appellant  In  blocking  the  street 
with  a  train  of  freight  cars,  and  In  permit- 
ting the  same  to  remain  obstructed  for  a 
longer  period  than  five  minutes.  In  violation 
of  an  ordinance  of  the  town  of  Dalhart,  and 
In  suddenly  moving  this  train  of  cars  with- 
out warning,  by  ringing  the  bell  or  blowing 
the  whistle  or  otherwise,  to  Hugh  Johnson, 
who  attempted  to  cross  between  the  cars. 
It  was  alleged  that  people  nad  been  In  the 
habit  of  crossing  between  the  cars  under 
such  circumstances;  that  appellant  was 
aware  of  this  fact ;  and  that  Hugh  Johnson, 
observing  this,  and  thinking  It  would  be  safe 
for  him  to  pass  between  the  cars,  and  also  ob- 
serving one  of  the  servants  of  appellant,  or  a 
person  be  thought  to  be  one  of  appellant's 
servants  in  charge  of  the  train,  who  was 
.standing  near  the  track,  make  a  motion  with 
his  hand  inviting  him  to  pass  between  the 
cars,  and  relying  upon  this  motion  as  an  in- 
vitation, and  also  upon  the  fact  that  others 
were  or  had  been  crossing  between  the  cars 
with  the  knowledge  of  appellant,  he  too  at- 
tempted to  do  so,  when  his  foot  was  caught 
between  the  bumpers  and  mashed.  It  was 
further  alleged  as  a  ground  of  recovery  that 
the  employes  in  charge  of  the  train  after  dis- 
covering the  perilous  position  of  Hugh  John- 
son negligently  set  the  train  in  motion. 

"Contributory  negligence  was  one  of  the 
defenses  relied  on,  and  consisted,  as  alleged. 
In  the  conduct  of  Hugh  Johnson  In  attempting 
to  cross  between  the  cars  when  no  person  of 
ordinary  prudence  would  have  attempted  such 
a  thing,  and  also  in  his  placing  his  foot  be- 
tween the  bumpers. 

"Error  is  first  assigned  to  the  charge  of 
the  court  submitting  the  defense  of  contribu- 
tory negligence.  In  that  it  required  the  Jury 
to  find  that  Hugh  Johnson  was  negligent  both 
in  the  attempt  to  cross  between  the  cars  and 
in  the  manner  in  which  he  stepped  upon  the 
coupling  while  in  the  act  of  crossing.  This 
charge  states  that  it  is  given  'In  lieu  and  as  a 
substitute  for  special  charges  requested  by 
defendant,'  and  the  language  of  the  part  ob- 
jected to  is  as  follows:  'If  you  believe  from 
the  evidence  that  the  plaintiff  Hugh  Jolinson 
attempted  to  cross  between  two  cars  on  de- 
fendant's track,  and  that  it  was  negligence 
on  his  part  so  to  do,  and  If  you  believe  that 
in  attempting  the  crossing  he  was  guilty  of 
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negligence  in  the  maimer  In  which  he  step- 
ped upon  said  coupling  and  attempted  to 
cross,  and  that  said  negligence,  If  any,  con- 
tributed to  his  Injury,  the  plaintiffs  can- 
not recover  herein  unless  you  find^  for  the 
plaintiffs  under  paragraph  4  of  this  charge,' 
which  submitted  the  issue  of  discovered 
peril.  In  the  special  charge  or  charges  re- 
ferred to  the  court  was  requested  to  sub- 
mit these  defenses  disjunctively,  but  the 
requested  charge  most  in  point  and  least 
objectionable  contained  one  or  more  features 
which  rendered  It  inadmissible.  The.  rule  is 
well  settled  that  the  court,  in  dealing  with 
a  requested  instruction.  Is  not  required  to  seg- 
regate the  good  from  the  bad,  but  may  re- 
fuse it  entirely  where  It  is  substantially  in- 
correct. In  this  Instance,  however,  the  court 
did  undertake  to  reproduce  in  his  charge  the 
admissible  portion  of  the  requested  instruc- 
tion, and  it  may  be  that  this  should  be  treat- 
ed as  an  exception  to  the  rule.  But  be  this 
as  it  may,  if  ttppellant  on  account  of  the  de- 
fects in  its  requested  instruction  is  not  in 
position  to  claim  a  reversal  of  the  Judgment, 
the  court  nevertheless,  in  order  to  fairly 
present  the  defenses  to  the  Jury,  should  have 
submitted  them  disjunctively,  and  not  con- 
junctively, as  was  done.  See  Kersbner  v. 
Eatimer  (Tex.  Civ.  App.)  64  S.  W.  237,  which 
seems  to  sustain  the  contention  of  appellant 
that  the  charge  was  erroneous  and  mislead- 
ing, but,  in  view  of  the  disposition  made  of 
the  appeal  under  other  assignments,  we  do 
not  find  It  necessary  to  determine  this  ques- 
tion. 

"In  the  third  paragraph  of  the  charge  the 
conduct  of  appellant  in  obstructing  the  street 
with  its  cars  in  violation  of  the  city  ordinance 
was  made  unduly  prominent,  and  error  Is 
assigned,  not  only  to  this  feature  of  the 
charge,  but  also  to  the  refusal  of  the  third 
special  instruction  requested  by  appellant  to 
the  effect  that  its  negligence  in  bloctiing  the 
street  would  not  warrant  a  recovery,  and 
these  assignments  we  think  must  be  sus- 
tained. 

"Hugh  Johnson,  who  was  an  adult  of  more 
than  17  years  at  the  time  of  the  accident, 
made  It  quite  clear  in  his  testimony  that  he 
undertook  to  pass  between  the  cars  because 
of  an  invitation  of.  a  man  who  seemed  to 
him  to  be  engaged  in  directing  the  movements 
of  the  train,  the  invitation  as  he  construed 
It  being  given  by  the  motion  of  the  hand,  and 
that  he  would  not  have  undertaken  to  pass 
between  the  cars  but  for  this  fact.  He  was 
traveling  along  the  street,  and,  finding  It 
obstructed,  turned  aside  to  a  path  that  led 
across  the  railway  track,  and  waited  there 
some  10  or  16  minutes  or  longer  without  at- 
tempting to  cross,  and,  as  he  admitted,  with- 
out intending  to  cross,  although  he  had  no- 
ticed others  crossing  between  the  cars,  until 
the  train  was  moved  out  of  the  way,  when 
he  observed  the  man  motion  to  him,  as  he 
supposed,   to   cross   over,   on   the   faith  of 


which  alone  he  undertook  to  cross.  That  th« 
blocking  of  the  street  under  such  circumstan- 
ces, though  an  act  of  negligence  and  a  crimi- 
nal act  at  that,  could  not  have  been  the 
proximate  cause  of  the  injury,  but  was  only 
the  occasion  or  a  remote  cause  thereof,  seems 
clear  enough.  The  following  authorities  cited 
by  appellant  Illustrate  and  sustain  this  con- 
clusion, to  wit:  De  La  Pena  v.  I.  &  6.  N.  R. 
Co.,  32  Tex.  Civ.  App.  241,  74  S.  W.  68,  and 
Texas  &  Pacific  By.  Co.  v.  Kelly  (Tex.  Civ. 
App.)  78  S.  W.  372.  Other  cases  more  or  less 
in  point  might  be  cited,  as,  for  instance,  cases 
holding  that  the  failure  of  train  operatives  to 
give  the  statutory  signals  Is  90t  the  proximate 
cause  of  injury  to  one  w^o  is  aware  of  the 
approach  of  the  train  in  time  to  avoid  the 
collision.  There  are  cases  holding  that  the 
obstruction  of  a  street  by  a  railway  train  may 
properly  be  treated  as  a  proximate  cause  of 
an  Injury  to  one  who  attempts  to  use  the 
street  by  crossing  between  the  cars,  but  these 
are  cases  in  which  the  person  injured  was  a 
child,  as  contradistinguished  from  an  adult. 
In  the  case  before  us,  which  is  that  of  an 
adult,  the  proximate  cause  of  the  injury  was 
the  negligence  of  appellant's  servants  in  sud- 
denly putting  the  train  In  motion  after  in- 
viting Hugh  Johnson  to  pass  between  the 
cars,  or  after  acting  In  such  manner  as  that 
a  person  situated  as  he  was  might  reasonably 
conclude  that  he  had  been  so  invited,  that  Is, 
If  the  evidence  warranted  such  finding  of 
negligence. 

"Because  the  court  gave  undue  prominence 
to  a  criminal  act  of  negligence,  which  was 
dearly  not  the  proximate  cause  of  the  injury, 
and  refused  the  special  instruction  on  this 
I>olnt  as  Indicated  above,  the  judgment  Is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

"SPEER,  J.  (dissenting).  Appellant's  third 
special  charge  could  only  have  been  given 
upon  the  theory  that  Its  negligence  In  block- 
ing the  crossing  was  not  the  proximate  cause 
of  appellee's  Injuries,  and  In  reversing  the 
case  for  the  refusal  of  this  charge  the  majori- 
ty opinion  has  adopted  that  view  of  the  law. 
The  cases  relied  on  by  appellant  to  support 
this  proposition  are  not  decisive.  In  De  La 
Pena  v.  International  &  Great  Northern  R. 
Co.,  32  Tex.  Civ.  App.  241,  74  S.  W.  68,  the 
plaintiff,  finding  the  street  crossing  blockaded 
with  cars,  took  a  path  running  along  the  rail- 
road's right  of  way  for  the  purpose  of  going 
around  the  cars,  and  while  walking  along 
the  path  stepped  Into  a  hole  or  open  drain 
and  broke  bis  leg.  The  case  of  Tex.  &  Pac. 
Ry.  Co.  V.  Kelly  (Tex.  Civ.  App.)  78  8.  W. 
372,  is  very  similar.  Plaintiff  was  riding  in 
a  vehicle,  and  upon  reaching  the  street  found 
it  completely  blocked  by  the  defendant's  cars, 
and,  after  standing  at  the  crossing  for  10  or 
16  minutes  waiting  for  the  cars  to  be  moved, 
drove  out  of  the  street,  and  endeavored  to 
cross  over  the  defendant's  tracks,  and  while 
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thus  attempting  to  cross  one  wheel  of  the 
vehicle  went  into  a  hole  or  depression  upon 
one  of  the  tracks,  throwing  the  plaintiff  out 
upon  the  ground,  by  which  she  sustained  seri- 
ous injuries.  In  each  of  these  cases  the  negli- 
gence of  the  company  in  blockading  the  street 
was  held  to  be  the  remote  and  not  the  proxi- 
mate cause  of  the  injuries.  In  each  It  will  bo 
seen  that  there  was  an  intervening  efficient 
cause  for  the  Injury,  but  for  which  the  accl- 
den  would  not  have  occurred,  and  for  which 
in  the  particular  cases  the  defendant  was  not 
liable.  But  not  so  ta  the  present  case.  It 
cannot  be  said  that  'the  negligence  of  appel- 
lant's servants  la  charge  of  the  train  In  sud- 
denly putting  it  ^n  motion  after  Inviting 
Hugh  Johnson  to  cross  between  the  cars,  or 
after  acting  in  such  manner  as  that  a  per- 
son situated  as  he  was  might  reasonably  con- 
clude that  he  bad  been  Invited  to  pass  be- 
tween the  cars,'  was  an  intervening  efficient 
cause  of  the  Injury,  for  the  injury  could  not 
have  happened  by  reason  of  these  acts  alone, 
divorced  from  the  further  negligent  act  of 
blockading  the  street  The  blockading  of  the 
street  and  the  negligent  starting  of  the  cars 
In  motion  are  so  Interwoven  as  to  constitute 
an  inseparable  act  of  negligence,  and  it  would 
be  Improper  to  attempt  to  separate  them  and 
to  inquire  whether  either  alone  was  the  sole 
proximate  cause.  The  cases  of  Burger  v. 
Mo.  Pac.  Ry.  Co.,  112  Mo.  288,  20  S.  W.  439, 
34  Am.  St  Rep.  379,  and  Railroad  Co.  v, 
Mackey,  53  Ohio  St  370,  41  N.  E.  980,  29  I* 
R.  A.  757,  53  Am.  St  Rep.  641,  are  very 
much  in  point,  and  sustain  the  proposition 
just  announced.  In  the  case  first  cited  the 
following  quotation  is  made:  'Now  adjust 
the  acts  of  stopping  and  starting  ever  so  nice- 
ly to  the  maxim  cause  proxima,  and  not  a 
step  of  advance  Is  taken  by  the  defense,  for 
the  company  Is  equally  liable  for  both  causes. 
If  you  say  It  was  the  starting  and  not  the 
stopping  of  tlie  cars  that  did  the  mischief,  the 
question  of  plaintiff's  negligence  In  suffering 
his  son  to  be  under  them  Is  still  In  the  case, 
but  you  have  made  no  progress  In  the  de- 
fense, because.  If  It  was  wrong  in  the  start, 
the  company  are  as  responsible  for  It  as  for 
any  wrong  in  the  stop.  The  nature  of  the 
case,  however,  does  not  admit  of  this  nice 
distinction.  The  conduct  of  that  train  of 
cars  was  one  thing,  intrusted  as  a  special  du- 
ty to  one  man,  and,  if  his  mismanagement  in- 
jured the  plaintiff,  without  fault  on  the  plain- 
tiff's part,  the  company  are  liable  for  It  To 
split  such  a  single,  simple,  individual  cause 
into  two  causes,  and  to  christen  them  proxi- 
ma and  reniota,  is  to  embarrass  ourselves  \m- 
necessarily,  and  to  obstruct  the  course  of  jus- 
tice.' The  case  then  holds:  'The  negligent 
and  untewful  obstruction  of  the  street  con- 
tinued until  the  negligent  starting  of  the  cars 
commenced,  and  the  two  alleged  causes  of 
the  injury  were  not  separable  in  the  sense 
that  one  only  would  be  the  proximate  cause 
of  the  damages'    The  second  case  affirms  the 


same  doctrine  as  follows:  'Nor  are  the  two 
negligent  acts  Independent  of  each  other. 
Both  concur  In  constituting  an  act  of  negli- 
gence, viz.,  the  negligent  starting  of  a  train 
negllgentiy  and  unlawfully  obstructing  a 
street  crossing.'  The  rule  which  should  de- 
termine this  and  all  kindred  cases  is  weH  ex- 
pressed In  Mills  V.  M.,  K.  &  T.  Ry.  Co.  of 
Tex.,  94  Tex.  242,  59  S.  W.  874,  55  li.  R.  A. 
497,  wherein  Mr.  Justice  Williams,  speaking 
for  our  Supreme  Court,  said:  'Whether  or 
not  negligence  of  the  defendant  constituted  a 
proximate  cause  of  plaintiff's  injury  must  be 
determined  from  a  consideration  of  every- 
thing that  happened.  .  It  would  be  a  mistak- 
en way  of  viewing  the  evidence  to  take  sep- 
arately each  act  or  omission  which  may  be 
found  to  have  been  negligent,  and  inquire  if 
it  alone  constituted  the  proximate  cause. 
The  combined  effect  of  all  may  be  considered, 
and  when  this  is  done,  and  if  It  is  to  be  also 
found  that  no  negHgence  of  plaintiff  caused 
or  contributed  to  the  result,  we  think  It  can- 
not be  said,  as  matter  of  law,  that  there  w.ns 
not  the  proper  causal  connection  between  the 
conduct  of  defendant  and  the  injury  to  plain- 
tiff.' 

"In  the  present  case  the  court's  charge  re- 
quired a  finding  of  negligence  both  in  the 
particulars  of  blocking  the  crossing  and  In 
starting  the  cars  before  plaintiff  would  be  en- 
titled to  a  recovery.  Nor  can  It  be  said  that 
the  act  of  the  i)erson  Inviting  appellee  to 
cross  between  the  cars  is  the  sole  proximate 
cause,  even  though  appellee  testifies  that  be 
would  not  have  attempted  to  cross  but  for  this 
invitation.  Necessarily  he  would  not  havo 
attempted  to  cross  as  he  did  if  the  street  bad 
not  been  blockaded,  so  that  his  testimony  in 
this  particular  does  not  alter  the  situation  or 
make  that  which  would  otherwise  be  a  con- 
tributing cause  the  sole  proximate  cause  of 
the  Injury.  Suppose  under  the  evidence  the 
jury  were  to  find  that  no  signal  was  given  to 
appellee.  What  then,  would  be  the  proxi- 
mate cause  of  appellee's  injuries?  But  one 
answer  can  be  returned,  that  Is,  the  negli- 
gence of  appellant  company  in  unlawfully 
blockading  the  street  and  In  starting  Its  train 
without  warning  to  appellee.  Or,  suppose 
the  signal  was  given,  but  by  some  person 
other  than  an  employ^  of  appellant,  then 
there  would  simply  be  the  act  of  negligence 
of  a  third  person  concurring  with  the  negli- 
gence of  appellant  proximately  causing  ap- 
pellee's injuries,  and  each  would  be  equally 
liable.  So  that  in  my  opinion  it  would  have 
been  error  for  the  trial  court  to  have  given 
the  special  charge,  and  thus  to  have  said,  as 
matter  of  law,  that  the  negligence  of  appel- 
lant In  blockading  the  street  over  which  ap- 
pellee desired  to  pass  was  not  a  contributing 
proximate  cause  to  his  injury." 

N.  H.  LasBlter,  Hawkins  &  Franklin,  and 
D.  B.  Hill,  for  appellant  H.  W.  Clark  and 
Stuart  &  Bell,  for  appellees. 
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WILLIAMS,  J.  This  case  Is  presented  up- 
on a  certificate  from  tbe  Ck>art  of  Ciyll  Ap- 
peals for  tbe  Second  district  Its  nature  may 
be  gatbered  from  tbe  opinion  of  Mr.  Justice 
Stepbens,  writing  for  tbe  majority  of  tbe 
Court  of  Civil  Appeals,  and  tbe  dissenting 
opinion  of  Mr.  Justice  Speer,  botb  of  wblcb 
will  be  inserted  by  tbe  reporter. 

Tbe  dissent  arose  upon  a  cbarge  given  and 
a  special  cbarge  refused  by  tbe  trial  court, 
whicb  are  as  follows:  "(3)  If  you  find  from 
tbe  evidence  tbat  Hugb  Jobuson  approached 
tbe  crossing  or  road  on  or  near  Pine  street 
crossing  defendant's  road  for  tbe  purpose  of 
going  to  the  soutb  side  of  said  town,  and  tbat 
said  crossing  or  road  or  street  was, blocked 
witb  cars  by  defendant  for  a  longer  time 
tban  Ave  minntes  after  be  approached  said 
crossing,  and  if  you  find  tbat  be  waited  for 
longer  tban  five  minutes  at  said  crossing  for 
tbe  purpose  of  going  to  tbe  south  side  of  said 
town,  and  that  said  crossing  remained  block- 
ed, and  tbat  he  went  on  down  said  track  to 
a  footpath  leading  across  said  track  of  said 
defendant  from  the  north  to  the  south  side 
of  said  town  for  tbe  purpose  of  going  around 
said  train  of  cars,  and  if  you  find  tbat  said 
footpatb  was  commonly  used  by  tbe  public  In 
passing  to  and  fro  from  the  north  and  soutb 
side  of  said  town  with  tbe  knowledge  and 
acquiescence  of  the  defendant,  and  if  yon 
find  tbat  it  was  customary  for  the  defendant 
to  block  said  road,  street,  and  footpath  with 
cars  for  a  longer  period  tban  five  minutes  at 
a  time,  and  tbat  it  was  customary  at  said 
times  for  people  passing  to  and  fro  along  said 
footpath  to  pass  between  tbe  cars  when  so 
blocked,  and  tbat  such  custom,  If  any,  was 
known  to  tbe  defendant,  and  if  you  further 
find  tbat  said  Hugb  Johnson  attempted  to 
pass  between  said  cars- at  said  time  at  said 
footpath  while  said  cars  were  standing  still, 
and  that  bis  foot  was  caught  between  tbe 
bumpers  of  tbe  same  and  mashed,  necessitat- 
ing amputation,  and  if  you  find  that  tbe  em- 
ployes in  cbarge  of  said  cars  moved  tbe  same 
without  any  warning  to  said  Hugb  Johnson, 
or  without  ringing  the  bell  or  blowing  the 
whistle  of  tbe  engine,  and  if  you  further  find 
that  tbe  moving  of  said  cars  under  said  cir- 
cumstances, if  tbey  were  so  moved,  was  neg- 
ligence as  heretofore  defined,  that  said  Hugh 
Johnson  was  thereby  Injured,  and  tbe  plain- 
tiffs thereby  damaged,  and  that  said  negli- 
gence, if  any,  was  tbe  proximate  cause  of 
plaintiff's  Injury,  yoa  will  find  for  tbe  plain- 
tiffs, unless  you  find  tbat  said  Hugb  Johnson 
failed  to  exercise  tbe  care  for  bis  own  safety 
tbat  a  person  of  ordinary  prudence  of  bis  age 
would  exercise  under  the  same  circum- 
stances." Special  cbarge  refused:  "You  are 
Instructed  tbat  under  tbe  evidence  In  the 
case  you  cannot  find  for  tbe  plaintiffs  on  tbe 
ground  that  tbe  defendant  blocked  tbe  cross- 
ing described  in  the  evidence  as  Jnst  west  of 
tbe  depot,  or  the  paths  mentioned  In  tbe  evi- 
dence, even  thoiigb  yon  may  believe  tbat  tbe 
said  paths  and  crossings  were  blotAied  for 


more  than  five  minutes  or  any  length  of  time, 
and  even  tbougb  you  may  believe  that  tbe 
defendant  was  negligent  in  blocking  tbe 
same." 

The  following  questions  are  asked  with  ref- 
erence to  these  charges:  "First.  Did  or  did 
not  tbe  trial  court  err  in  tbe  third  paragraph 
of  bis  cbarge  to  tbe  Jury  by  making  tbe  con- 
duct of  appellant  in  obstructing  tbe  street 
with  Its  cars  in  violation  of  tbe  city  ordi- 
nance of  tbe  city  of  Dalhart,  Dallam  county, 
Tex.,  unduly  prominent?  Second.  Did  or 
not  the  trial  court  err  in  refusing  tbe  third 
special  instruction  requested  by  appellant  to 
the  effect  tbat  its  negligence  In  blocking 
tbe  streets  would  not  warrant  a  recovery? 
Third.  Was  or  not  tbe  blocking  of  tbe  street 
of  appellant  with  Its  cars  over  which  street 
appellee  desired  to  pass  a  contributing  proxi- 
mate cause  of  appellee  Hugb  Johnson's  In- 
juries?" 

We  answer  tbe  first  and  second  questions 
in  the  negative,  the  reasons  being  satisfacto- 
rily given  in  the  opinion  of  Mr.  Justice 
Speer.  The  third  question  calls  for  a  con- 
clusion upon  a  mixed  question  of  law  and 
fact  to  be  drawn  from  tbe  entire  record, 
which  Is  not  before  us,  and  therefore  It  would 
probably  be  Improper  and  certainly  unneces- 
sary for  us  to  answer  it  further  than  is  done 
in  answering  tbe  first  and  second  questions. 
We  gather  enough  from  tbe  two  opinions  to 
enable  us  to  say  tbat  the  trial  court  did  not 
err  In  submitting  tbe  question  of  proximate 
cause  to  tbe  jury. 

The  other  question  is  submitted  upon  tbe 
charge  given  by  tbe  trial  court  instead  of 
special  Instructions  requested  by  the  defend- 
ant It  is  copied  in  tbe  majority  opinion 
from  which  tbe  nature  of  tbe  objection  made 
to  it  may  be  seen.  Tbe  cbarge  thus  given 
should  be  treated  as  any  other  instruction 
given  by  tbe  court  It  states  a  correct  rule 
of  law  for  tbe  benefit  of  tbe  defendant,  and 
contains  no  affirmative  error.  If  tbe  defend- 
ant desired  a  more  distinct  separation  of  tbe 
two  phases  of  contributory  negligence  relied 
on,  correct  si)ecial  Instructions  should  have 
been  requested.  Yellow  Pine  Oil  Co.  v.  No- 
ble. 99  a  W.  128,  17  Ct.  Rep.  338;  Parks  v. 
Railway  Co.,  94  S.  W.  331,  16  Ct  Rep.  186. 
The  question  certified  does  not  call  upon  us 
to  answer  whether  or  not  tbe  requested  In- 
structions in  lieu  of  wblcb  tbat  In  question 
was  given  were  Improperly  refused.  We  an- 
swer that  there  was  no  error  In  tbe  instruc- 
tions given. 


O'BBAR-NESTER  GLASS  CO.  v.  ANTI- 
BXPLO CO.  et  al. 

(Supreme  Court  of  Texas.    March  18,  1908.) 

1.  CoBPORATioNS— LiABiLrrr  or  Stockhold- 
EBS— Issue  or  Stock— "Pbopebty." 

An  uniiatented  formula  is  not  property 
within  Const  art.  12,  §  6,  providing  tbat  no 
corporation  shall  issue  stock  except  for  money 
paid,  labor  done,  or  "property  actually  received, ' 
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and  parties  receiving  stock  in  return  for  auch 
foriDula  will  be  liable  to  creditors  of  the  cor- 
poration for  the  face  value  of  their  stock. 

[EJd.  Note.— For  cases  in  point,  see  Cent  Dlx. 
Tol.  12,  Corporations,  {(  338-342,  883. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5683-C728;   vol.  8,  pp.  7768-7770.] 

2.  Pbopkbtt— Subjects  or  Pbopertt. 

The  inventor  of  an  unpatented  secret  for- 
mula has  a  qualified  right  m  it  to  the  extent 
that  he  is  entitled  to  maintain  the  secrecy,  and  to 
prevent  its  disclosure  or  use  by  one  who  obtain- 
ed knowledge  of  it  through  fraud  or  breach  of 
contract  with  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Property,  t  2.] 

Error  from  Cotirt  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Action  by  O'Bear-Nester  Glass  Company 
against  the  Antlexplo  Company  and  others. 
From  a  Judgment  of  the  Court  of  Civil  Ap-* 
peals  (106  S.  W.  ISO)  affirming  a  Judgment 
against  the  Antlexplo  Company,  and  in  favor 
of  other  defendants,  plaintiff  brings  error. 
Reversed  and  remanded. 

Jno.  W.  Davis  and  Geo.  M.  Shelton,  for 
plaintiff  In  error.  Prendergast  &  William- 
son and  Sanford  &  Deuton,  for  defendants  In 
error. 

BROWN,  3.  John  Skimming,  A.  S.  Denul- 
son,  and  Sam  H.  Hamilton  owned  a  secret 
formula  of  "a  compound  to  be  mixed  with 
gasoline,  kerosene,  and  other  oils  to  prevent 
explosion,"  and  on  the  2d  day  of  January, 
1904,  the  said  Skimming,  Dennlson,  and 
Hamilton  organized  a  corporation,  the  Antl- 
explo Company,  under  the  laws  of  the  state 
of  Texas,  fqr  the  purpose  of  manufacturing 
and  selling  the  said  compound.  The  capital 
stock  was  stated  In  the  charter  to  be  $100,- 
000,.  and  the  incorporators  sold  to  the  said 
corporation  <tbe  formula  for  making  the 
said  compound  at  the  price  of  $100,000,  taking 
stock  therefor  as  follows:  Hamilton,  $35,000 ; 
Skimming,  $35,000;  Dennlson,  $12,500;  and 
$17,500  was  left  for  sale,  the  proceeds  to  go 
into  the  treasury  of  the  company.  The  $17,- 
500  In  stock  was  sold  to  the  other  defendants 
herein,  but,  for  the  purposes  of  this  opinion, 
it  Is  unnecessary  for  us  to  state  In  detail  the 
transactions  or  the  amount  of  stock  owned 
by  each.  The  said  Hamilton,  Skimming,  and 
Dennlson  believed  that  the  formula  which 
they  owned  and  transferred  to  the  company 
was  worth  the  sum  of  $100,000,  and  all  of  the 
parties  who  bought  stock,  as  well  as  the  Incor- 
porators, acted  in  good  faith  In  the  transac- 
tion. The  corporation  was  organized  and 
entered  upon  its  business  In  the  dty  of  Waco, 
and  was  doing  a  prosperous  business  when 
"the  fire  Insurance  companies  Issued  circular 
letters  to  all  of  their  policy  holders  and  to 
all  persons  who  were  then  handling  the 
product  of  the  said  formula,  warning  them 
against  buying  or  selling  any  of  tbe  said  com- 
pound In  their  business,  and  threatening  that 
if  they  did  so  tbe  companies  would  cancel 
the  insurance  held  by  said  policies,  and  would 


not  Insure  them,  whereby  the  business  of  the 
said  corporation  was  wrecked  and  largely 
ruined."  O'Bear-Nester  Glass  Company,  a 
creditor  of  the  Antlexplo  Company,  brought 
this  suit  against  the  company  to  recover  its 
debt,  and  against  the  other  defendants  to 
recover  tbe  difference  t>etween  the  face  value 
of  the  stock  held  by  them  and  tbe  value  of 
the  payments  actually  made  by  them  to  the 
company  for  the  stock.  A  trial  was  had  be- 
fore the  court  without  a  Jury,  and  Judgment 
was  rendered  in  favor  of  the  O'Bear-Nester 
Glass  Company  against  the  Antlexplo  Com- 
pany for  $1,604.50,  and  Judgment  was  ren- 
dered in  favor  of  all  the  other  defendants 
against  the  said  O'Bear-Nester  Glass  Com- 
pany. 

Section  6  of  article  12  of  our  state  Constitu- 
tion  Is   In   this  language:    "No  coriwratloD 
shall  Issue  stock  or  bonds  except  fOr  money 
paid,  labor  done,   or  property   actually  re- 
ceived."   The  purpose  of  the  convention  In 
enacting  that  provision  of  the  Constitution 
was  to  secure  creditors  as  well  as  stockhold- 
ers of  corporations  against  the  practice  which 
was  too  common  of  corporations  Issuing  fic- 
titious stock  and  stock  upon  an  insufilcient 
consideration,    whereby    the   actual    capital 
was  much  less  than  the  amount  represented 
by  the  shares  Issued  and  sold  by  the  corpora- 
tion.    The  terms  In  which  this  section  of 
the  Constitution  Is  expressed  indicates  the 
purpose  that  the  assets  of  the  corporation 
should  be  something  substantial,  and  of  such 
a  character  that  they  could  be  subjected  to 
the  payment  of  claims  against  the  corpora- 
tion as  well  as  to  secure  the  shareholders  in 
their  rights  in  the  capital  stock.    The  ques- 
tion presented  for  our  consideration  Is,  was 
the  secret  formula  for  preparing  "a  compound 
to  be  mixed  with  gasoline,  kerosene,  and  oth- 
er oils  to  prevent  explosions"  property,  with- 
in the  meaning  of  our  Constitution?    It  is 
true   that    the  inventor  or  discoverer  of  a 
secret  such  as  the  antlexplo  has  a  qualified 
right  In  it  to  the  extent  that  he  is  entitled 
to  maintain  the  secrecy  of  his  invention,  and 
to  prevent  Us  disclosure  or  use  by  one  who 
obtained  a  knowledge  of  it  through  fraud 
or  breach  of  contract  with  him.    Chadwick  v. 
Covell,  151  Mass.  190,  23  N.  E  1068.  6  L.  R. 
A.  839,  21  Am.  St.  Rep.  442.    But  it  is  lield 
in  the  case  Just  cited  that  one  who  acquires 
Information  of  such  secret  formula  by  law- 
ful means  may  use  it,  and  that  neither  the 
original  discoverer  nor  any  transferee  of  his 
can  prevent  It    In  that  ease  the  discoverer 
of  the  formula.  Dr.  Spencer,  after  using  it 
for  a  number  of  years,  died,  and  left  a  re- 
quest that  it  should  be  given  to  Mrs.  Chad- 
wick, and  the  administrator  of  his  estate 
delivered  to  her  the  written  recipe,  and  she 
began  the  manufacture  and  sale  of  the  med- 
icine under  the  name  of  the  original  discov- 
erer.   Subsequently  the  administrator  de  bon- 
is non  of  the  estate  transferred  the  secret 
formula  to  Covell,  who  began  the  manofac- 
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ture  and  sale  of  the  same  medicine  under  the 
name  of  the  original  discoverer.  Mrs.  Chad- 
wlck  brought  the  action  to  restrain  Covell 
from  nslng  the  formula,  bnt  the  court  held 
that  the  defendant,  having  lawfully  gotten 
poeeesslon  of  the  secret,  was  entitled  to  use 
it  notwithstanding  the  prior  right  of  the 
plaintiff.  The  qualified  property  right  of  the 
discoverer  of  an  unpatented  recipe,  or  formu- 
la. Is  of  such  a  character  that  it  constitutes 
no  substantial  property,  and  could  not  under 
any  circumstances  'be  subjected  to  the  pay- 
ment of  the  debts  of  the  corirarations,  nor 
could  the  shareholders  have  it  sold  and  the 
proceeds  distributed  by  process  of  court. 
Such  unsubstantial  and  shadowy  right  when 
delivered  In  payment  of  stock  constitutes  no 
payment  within  the  terms  of  the  above-quot- 
ed section  of  onr  Cktnstitntlon.  Vancleve  v. 
Berkey,  143  Mo.  10&,  44  S.  W.  743,  42  U  R. 
A.  503 ;  Camden  v.  Stewart,  144  C.  S.  105, 12 
Sop.  Ct  685,  36  L.  Ed.  863.  In  the  case  last 
cited  the  Supreme  Court  of  the  United  States 
said:  "The  experience  and  good  will  of  the 
partners,  which  It  is  claimed  were  transfer- 
red to  the  corporation,  are  of  too  unsubstan- 
tial and  shadowy  a  nature  to  be  capable  of 
pecuniary  estimation  in  this  connection.  .It 
Is  not  denied  that  the  good  will  of  a  business 
may  be  the  subject  of  barter  and  sale  as  be- 
tween the  parties  to  it,  bnt  in  a  case  of  this 
kind  there  Is  no  proper  basis  for  ascertain- 
ing its  value,  and  the  claim  id  evidently  an 
afterthought."  The  antlezplo  was  more  un- 
substantial and  shadowy  than  the  good  will 
of  the  partnership.  Its  value  was  entirely 
speculative.  If  the  court  should  dissolve  the 
corporation.  It  would  have  no  assets  to  dis- 
tribute, except  such  property  as  it  may  have 
acquired  in  the  course  of  its  business,  and  its 
assets,  the  secret  formula,  would  be  of  such 
absolutely  unsubstantial  and  shadowy  a  na- 
true  that  there  could  be  no  application  of  It 
to  the  payment  of  the  debts  or  by  distribu- 
tion to  the  stockholders.  If  the  court  should 
be  able  to  acquire  a  knowledge  of  the  formu-t 
la  and  cause  it  to  be  sold,  each  of  the  in- 
corporators who  possessed  a  knowledge  of  the 
formula  could  organize  a  corporation  upon 
the  same  basis  and  carry  on  the  business. 
The  emphatic  terms  in  which  the  section  of 
onr  Oonstltutlon,  above  quoted,  are  expressed, 
that  the  payment  for  the  stock  shall  be  Issued 
only  for  money  paid,  for  labor  done,  or  prop- 
erty actually  received,  clearly  indicate  that 
the  Intention  was  that  the  assets  of  corpora- 
tions created  In  Texas  should  consist  of  prop- 
erty capable  of  being  applied  to  the  payment 
of  debts  and  of  distribution  among  the  stock- 
holders. The  word  "property"  as  used  in 
that  section  is  so  qualified  by  the  words  "ac- 
tually received"  as  to  clearly  show  that  it 
waa  the  Intention  that  the  property  should 
be  of  such  a  character  as  could  be  delivered 
to  the  corporation,  and  not  of  a  character 
that  could  only  be  commimicated  to  some  one 
of  its  officers  or  employes.  Skimming  parted 
with  nothing  substantial,  for  be  bad  the  same 


legal  right  to  use  the  formula  and  to  impart 
it  to  others  after  the  transfer  to  the  cor- 
poration as  he  bad  before  the  sale.  The 
formula  was  not  "property  actually  received" 
by  the  corporation,  for  it  could  not  actually 
receive  what  Skimming  retained.  That  in 
which  no  right  is  acquired  which  the  law 
will  protect  cannot  be  "property  actually  re- 
ceived." We  think  there  can  be  no  doubt 
that  the  secret  formula  waa  not  property 
within  the  terms  of  the  Constitution.  There- 
fore the  stock  which  was  Issued  upon  the  con- 
sideration of  its  transfer  to  the  corporation 
was  Issued  contrary  to  the  Constitution,  and 
those  persons  who  received  the  stock  must 
be  held  responsible  to  the  creditors  of  that 
corporation  for  the  face  value  of  the  shares 
received  by  them  from  the  corporation. 

It  is  ordered  that  the  Judgments  of  the 
district  court  and  Court  of  Civil  Appeaia  be 
reversed,  and  the  cause  remanded. 


SUTHERLAND  et  al.  v.  GALVESTON.  H. 
4  S.  A.  RY.  CO.  et  al.* 

(Court  of  Civil  Appeals  of  Texas.     March  4. 
1908.    Rehearing  Denied  April  1,  1908.) 

1.  Limitation  of  Actions— Accbtiai.  of  Right 
OF  Action— Injubies  to  Rbai.  Pbopebtt. 

An  action  for  damages.  In  that  a  railroad 
by  failure  to  construct  openings  in  its  fence  and 
a  crossing  over  its  roadbed  entirely  cut  off  a 
field  and  deprived  the  owner  of  its  use,  accrues 
when  the  fence  is  bnilt,  so  as  to  start  the  stat- 
ute of  limitations  running. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  83,  Limitation  of  Actions,  Si  299-306.] 

2.  Appeal  —  Review  —  Discbetion  of  Lower 
CouBT— Filing  Auendeo  Pleading. 

A  motion  to  set  aside  a  judgment  dismissing 
a  petition,  and  to  be  allows]  to  file  an  amend- 
ed petition,  is  addressed  to  the  sound  discretion 
of  the  trial  court. 

[Ed.  Note.— For  coses  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  |i  8823-3833.] 

Appeal  from  District  Court,  Wilson  Coun- 
ty; E.  A.  Stevens,  Judge. 

Action  by  M.  A.  Sutherland  and  others 
against  the  Galveston,  Harrisburg  &  San 
Antonio  Railway  Company  and  another. 
.Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   Affirmed. 

B.  F.  Ballard  and  L.  B.  Wiseman,  for  ap- 
pellants. Baker,  Botts,  Parker  &  Garwood, 
Morris  &  Haskell,  and  John  C.  Box,  for  ap- 
pellees. 


NEILL,  J.  Appellants  brought  this  suit  on 
October  18,  1906,  against  the  Galveston,  Har- 
risburg &  San  Antonio  and  the  San  Antonio 
&  Gulf  Railway  GMnpanies  to  recover  dam- 
ages alleged  to  have  resulted  from  injuries 
to  their  field  of  145  acrea  of  land,  which 
wholly  deprived  them  of  the  use  of  the  same. 
After  alleging  that  the  San  Antonio  &  Gulf 
Railway,  to  which  had  been  donated  the 
right  of  way,  constructed  its  roadbed  across 
the  145-acre  field,  and  that  the  Galveston, 

*Wrlt  of  error  denied  by  Supreme  Court 


Digitized  by  VjOOQIC 


970 


108  SOUTHWESTERN  REPORTER. 


CTex. 


Harrlsburg  &  San  Antonio  Railway  Com- 
pany succeeded  to  all  of  tbe  rights  and  lia- 
bilities of  said  railway  company,  tlie  peti- 
tion alleges  ttiat  In  Marcb,  1903,  tbe  defend- 
ants fenced  their  roadbed  across  said  tract  of 
land,  and  then  proceeds  as  followg:  "Plaintiffs 
further  charge  that  tbe  roadbed  and  fences 
when  so  constructed  cut  off  said  field  of  145 
acres  from  the  rest  of  the  land  of  plaintiffs' 
other  improvements,  to  wit,  dwelling  house, 
bams,  stables,  cribs,  water,  and  all  of  which 
was  located  on  the  other  side  of  said  rail- 
road from  the  aforesaid  field.  Plaintiffs  were 
thereby  entirely  cut  oft  from  access  to  their 
said  field,  and  were  thereby  deprived  of  any 
ase  of  said  land  whatever,  either  for  culti- 
vation or  pasturage,  or  any  other  purpose 
that  said  land  might  have  been  put  to  in  the 
power  of  plaintiffs."  The  petition  also  al- 
leges that  when  the  fences  were  being  con- 
structed plaintiffs  Informed  the  employes  of 
defendants  that  they  were  the  owners  of  the 
land,  and  explained  to  them  that  unless  a 
crossing  was  constructed  they  would  be  de- 
prived of  the  use  of  their  field,  and  that  de- 
fendants, well  knowing  that  a  failure  to 
construct  a  crossing  and  openings  would  pre- 
vent plaintiffs  from  using  said  land  for  any 
purpose  whatever,  failed  and  refused  to  con- 
struct crossings  and  openings  through  the 
fences  over  their  roadbed;  that  on  account 
of  defendants  constructing  said  fences,  and' 
their  failure  to  construct  openings  and  cross- 
ings, plaintiffs  have  been  deprived  of  the  use 
of  their  field  for  the  years  1904,  1905,  1906, 
and  1907  to  their  damage,  etc.  Defendants' 
answer  contains  the  following  exception  to 
plaintiffs'  petition:  "For  further  special  ex- 
ception the  defendants  say  that  said  amend- 
ed petition  shows  no  cause  of  action  and  no 
right  to  the  recovery  sought  by  said  amend- 
ed petition,  for  the  reason  that  it  appears 
therefrom  that  whatever  cause  of  action  the 
said  plaintiffs  may  have  had  against  these 
defendants,  or  either  of  them,  accrued  more 
than  two  years  prior  to  the  filing  of  said  peti- 
tion or  the  Institution  of  this  suit,  and  the 
same  is  barred  by  the  statute  of  limitation 
of  two  years,  and  of  this  the  defendants  pray 
the  Judgment  of  the  court"  Upon  the  case 
being  called  for  trial,  and  the  exceptions  to 
the  petition  being  heard  and  considered,  the 
court  sustained  defendants'  exception  thereto 
above  copied,  and  the  plaintiffs  declining  to 
further  amend  their  petition,  final  Judgment 
was  entered  against  them  on  the  14th  of  May, 
1907,  dismissing  plaintiffs'  suit,  and  for  costs 
In  favor  of  defendants.  Thereafter,  on  the 
16th  day  of  May,  1907,  plaintiffs  moved  the 
court  to  set  aside  tbe  order  dismissing  the 
case,  and  asked  permission  to  file  a  second 
amended  original  petition  which  they  had  pre- 
pared and  attached  to  their  motion.  The  mo- 
tion was  overruled,  and  plaintiffs  excepted  to 
the  action  of  the  court  in  sustaining  defend- 
ants' exception  to  tbe  petition  and  dismiss- 
ing their  cause,  as  well  as  to  Its  action  in 
refusing  to  set  aside  tbe  Judgment  of  dis- 


missal, and  from  which  Judgment  this  ap- 
peal is  prosecuted. 

The  first  assignment  of  error  complains 
of  the  action  of  the  court  In  sustaining  the 
exception  of  defendants  to  plaintiffs'  peti- 
tion and  dismissing  their  cause  of  action. 
We  overrule  the  assignment  of  error,  be- 
cause the  petition  clearly  shows  that  plain- 
tiffs' -alleged  cause  of  action  arose  out  of  an 
unlawful  act  of  defendants,  whereby  plain- 
tiffs were  immediately  and  permanently  de- 
nied access  to  their  land,  and  derived  of 
all  use  and  benefit  thereof,  and  that  more 
than  two  years  elapsed  after  tbe  unlawful  act 
and  injury  to  tbe  land  were  done  before 
this  suit  was  instituted.  In  other  words.  It 
appears  from  the  petition  that  plaintiffs' 
cause  of  action  accrued  when  the  injury  was 
done  to  the  land,  and  that  such  injury  was 
Immediately  and  directly  caused  by  tbe  con- 
struction of  tbe  fences  along  the  right  of  way, 
which  was  done  more  than  two  years  before 
the  petition  was  filed.  M.,  K.  &  T.  Ry.  v.  Gra- 
ham, 12  Tex.  Civ.  App.  M,  88  S.  W.  577; 
Lyles  v.  T.  &  N.  O.  Ry.  Co.,  73  Tex.  95,  11 
S.  W.  782 ;  Houston  Waterworks  v.  Kennedy, 
70  Tex.  282,  8  S.  W.  36. 

The  next  assignment  of  error  complains 
of  the  court's  refusal  to  grant  plaintiffs'  mo- 
tion to  set  aside  the  Judgment  dismissing 
the  case  and  allowing  them  to  file  an  amend- 
ed petition.  The  motion  referred  to  was  ad- 
dressed to  the  sound  discretion  of  the  court, 
and  It  does  not  appear  that  the  court  abused 
Its  discretion  In  overruling  it.  Foster  v. 
Smith,  66  Tex.  680,  2  S.  W.  745. 

There  is  no  error  in  the  Judgment,  and  It 
Is  affirmed. 


KING  V.  DORFMAN  et  al. 

(Court  of  Civil    Appeals   of  Texas.     April   2, 
1908.) 

Appeal  from  Camp  County  Court. 

Action  by  E.  C.  King  against  C.  Dorfman 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.  On  rehearing.  Rehearing 
granted,  and  Judgment  reversed  and  ren- 
dered. 

M.  M.  Smith  and  John  W.  Hooper,  for  ap- 
pellant   Sam.  D.  Snodgrass,  for  appellees. 

LEVY,  J.  At  a  former  day  this  cause  was 
ordered  affirmed.^  In  his  motion  for  rehear- 
ing appellant  calls  our  attention  to  certain 
parts  of  the  evidence,  especially  as  to  the  date 
of  the  appellee  Doreman's  mortgage.  In  our 
first  determination  of  this  case  we  assumed 
from  the  brief  of  appellant  that  the  Dore- 
man  mortgage  was  executed  contemporaneous 
with  the  Goldberg  mortgage  and  upon  the 
same  property;  and  the  omission  In  the  brief 
to  give  a  different  date  seriously  misled  us  on 
the  fact  The  appellant  sued  appellees  in 
conversion  for  the  value  of  three  bales  of 

'No  oplalon  filed. 
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lint  cotton.  The  case  was  tried  before  a 
jury,  on  special  issues.  Upon  the  findings  of 
the  jury  the  appellant  made  a  motion  to  bave 
judgment  entered  for  appellant  This  motion 
was  overruled,  and  judgment  was  entered  for 
the  appellees.  An  exception  to  the  action  of 
the  court  was  reserved,  and  is  here  assigned 
as  error. 

The  Jury,  found  that  the  525-pound  bale  In 
controversy  belonged  to  Jim  Rivers,  and  that 
the  500-pound  bale  belonged  to  Hattle  Rivers, 
and  that  each  bale  was  worth  9%  cents  per 
pound,  and  that  the  Goldberg  debt  was  $80.65, 
and  that  Price  knew  of  Hattle  Rivers'  claim 
to  the  cotton.  The  evidence  in  the  record 
shows  that  Battle  Rivers  was  a  feme  sole 
over  21  years  old;  that  Jim  Rivers  and  Amy 
Rivers  had  authorized  in  writing  Price,  the 
landlord,  to  sell  this  bale  of  cotton;  and  that 
upon  this  authority  the  landlord  sold  and  de- 
livered the  bale  of  cotton  to  appellant  Ap- 
pellant therefore  acquired  In  this  sale  such 
title  to  the  bale  of  cotton  as  Price,  the  land- 
lord, and  Jim  Rivers  and  Amy  Rivers,  the 
tenants,  had  at  the  time.  The  whole  crop 
«f  Jim  Rivers  was  subject  to  the  rent,  and 
the  landlord's  lien  for  supplies,  and  a  chat- 
tie  mortgage  of  Goldberg.  As  between  Gold- 
berg and  Price  the  rent  on  the  land  was  to 
t>e  paid  first,  and  the  Goldberg  mortgage  was 
to  be  paid  next,  because  of  the  express  waiv- 
er by  the  landlord  of  his  supply  lien  to  Gold- 
berg. The  bale  of  cotton  having  been  found 
by  the  Jury  to  belong  to  Jim  Rivers,  the  Dore- 
man  mortgage  at  that  time  did  not  reach  it 
Ooldberg  levied  sequestration  upon  the  whole 
crop,  as  well  as  upon  this  bale  of  cotton  s(^d 
by  the  landlord  to  appellant  If  there  was 
«nough  property  sequestered  to  pay  the  rent 
and  the  Goldberg  mortgage  of  $80.65  in  full, 
then  appellant,  as  purchaser  of  the  cotton, 
liad  absolute  legal  title  to  the  bale  of  cotton, 
because  the  landlord  could  have  held  it  as 
against  the  tenant.  Rivers,  to  pay  his  supply 
claim  of  $49.60,  which  was  a  statutory  lien 
In  priority  to  the  Doreman  claim.  The  evi- 
dence shows  that  there  were  levied  on  two 
other  bales  of  cotton,  besides  the  two  In  con- 
troversy, as  the  property  of  Jim  Rivers,  and 
120  bushels  of  corn,  less  one-third  thereof  de- 
livered to  Price  as  rent  The  values  of  this 
property  appear  to  be: 

One  bale  of  cotton  weigliing  385  pounds  $25  02 
One  bale  of  cotton  weigbinic  555       "  SS  07 

And  the  corn 48  00 

Making  a  total  of $109  09 

After  deducting  the  rent  and  the  expenses 
of  ginning,  shown  in  the  record,  from  these 
two  bales  of  cotton,  there  remains  enough  to 
folly  satisfy  and  pay  oft  the  $80.65  due  on 
the  Ooldberg  mortgage.  When  the  Goldberg 
mortgage  was  satisfied  in  full,  or  upon  a  show- 
ing that  there  was  enough  property  in  value 
to  fully  pay  ofT  and  satisfy  the  Goldberg 
mortgage,  then  the  appellant  took  the  legal 
title  to  the  bale  of  cotton.  The  finding  of  the 
Jory,  as  well  as  the  evidence,  conclusively 


shows  that  the  other  bale  of  cotton,  weighing 
500 'pounds,  was  owned  by  Hattle  Rivers,  and 
that  appellant  bad  notice  of  her  claim  when 
he  bought  The  findings  of  the  jury  were 
that  the  bale  owned  by  appellant  was  of  the 
weight  of  525  pounds,  and  the  weight  of  the 
bale  owned  by  Hattle  Rivers  was  500  pounds, 
and  that  each  was  worth  9^  cents  per  pound. 
The  judgment  upon  the  findings  and  evidence 
should  have  been  entered  for  the  appellant 
therefore,  for  $48.56,  the  value  of  the  525- 
pound  bale,  and  for  one-fourth  the  value  of 
the  500-pound  bale  owned  by  Hattie  Rivers, 
as  rent,  which  amount  appellant  could  claim. 
A  rehearing  is  therefore  granted,  and  the 
judgment  is  reversed,  and  here  rendered  that 
the  appellant  recover  of  appellees  the  sum  of 
$60.12,  with  6  per  cent  interest  and  all  costs 
of  the  courts  below  and  of  this  court 


HOUSTON  &  T.  C.  R.  CO.  v.  WHITE  & 
BASKIN. 

(Court  of  Civil  Appeals  of  Texas.    March  18, 
190&) 

Railroads  —  INJUBIES  to  Arimais— Dhtkct- 
IVE  Cattle  Guabds. 

Where,  in  an  action  against  a  railroad  for 
injuries  to  an  animal  found  under  a  cattle  guard 
with  one  leg  broken,  the  evidence  sliowed  tliat 
the  cattle  guard  was  located  at  the  place  requir- 
ed by  law,  tlie  location  thereof  could  not  be 
considered  in  determining  whether  or  not  the 
railroad  was  liable,  and  an  instruction  allowing 
the  jury  to  take  it  into  consideration  was  erro- 
neous. 

Appeal  from  Robertson  County  Court; 
J.  W.  Woods,  Judge. 

Action  by  White  &  Basken  against  the 
Houston  &  Texas  Central  Railroad  Company. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.    Reversed  and  remanded. 

Baker,  Botts,  Parker  &  Garwood,  Bailey  & 
Horebead,  and  A.  P.  McCormlck,  for  appel- 
lant W.  S.  Hearrell  and  Klnard  &  Goodman, 
for  appellees. 

KEY,  J.  Appellees  recovered  judgment  for 
$125  against  appellant  for  injuries  to  a  mule. 
At  the  time  in  question  the  mule  was  in  a 
field  through  which  appellant's  railroad  ex- 
tended. It  was  found  under  the  cattle  guard 
with  one  leg  broken. 

We  overrule  all  of  the  assignments  of  error, 
except  the  second,  which  complains  of  the 
following  paragraph  of  the  court's  charge: 
"Now,  If  you  believe  from  a  preponderance 
of  the  testimony  in  this  case  that  defendant 
failed  to  use  ordinary  care  in  the  construc- 
tion and  maintenance  of  its  cattle  guard,  and 
that  its  said  cattle  guard  was  not  a  good  and 
sufficient  one,  or  was  negligently  constructed, 
BO  as  to  form  a  chute  or  pocket  and  you 
further  believe  that  the  construction,  condi- 
tion, or  location  of  said  cattl«  guard  was  the 
proximate  cause  of  the  Injury  to  plaintiffs' 
mule,  you  will  find  for  the  plaintiffs."  The 
undisputed  testimony  shows  that  the  cattle 
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guard  where  the  animal  was  injured  was 
located  at  the  point  where  the  railroad 
crossed  the  field  fence,  as  required  by  statute, 
and  therefore  as  to  the  owner  of  the  fence 
or  any  one  using  the  same  its  location  was 
immaterial  and  should  not  have  been  referred 
to  in  the  charge  in  the  manner  that  it  was. 
Appellant  having  located  the  cattle  guard  at 
the  place  required  by  law,  its  location  cannot 
be  considered  as  a  factor  in  determining 
whether  or  not  appellant  Is  liable  for  the 
Injury  done  to  the  appellees'  mule.  For  this 
error  in  the  charge  of  the  court,  the  judgment 
will  be  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 


GULF  &  I.  RY.  CO.  OF  TEXAS  v. 

CAMPBELL. 

(Court  of   Civil   Appeals  of  Texas.     Feb.   14, 

1906.    Rehearing  Denied  March  12,  190&) 

1.  TBIAIi  —  INSTBUCTIONS  —  lONOBING     EVI- 
DENCE. 

Where,  in  an  action  against  a  corporation 
for  legal  services,  plaintiff,  in  addition  to  getting 
up  a  contract  for  the  services,  pleaded  in  the 
alternative  and  proved  the  rendition  of  special 
services  with  the  knowledge  of  the  corporation 
at  the  instance  of  its  agents,  a  charge  directing 
a  verdict  for  the  corporation  on. the  ground  that 
the  evidence  showed  only  an  unauthorized  con- 
tract with  the  director  of  the  corporation  was 
properly  refused,  because  it  ignored  the  right  to 
recover  for  the  special  services  rendered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  if   613-623.] 

2.  COBPOBATIONS  —  ACTIONS    FOB    SbBVICES  — 

CoNTBACTS— Evidence— iRSTBDCTioNB. 
Where,  in  an  action  against  a  corporation 
for  legal  services,  pursuant  to  a  contract  of  em- 
ployment, the  evidence  showed  that  plaintiff  was 
employed  by  a  director  of  the  corporation,  who 
was  not  authorized  to  appoint  any  agent  of  the 
corporation,  though  he  exercised  the  authority 
to  select  a  majority  of  the  directors  and  to  di- 
rect which  of  them  should  tie  elected  ofBcers,  the 
refusal  to  charge  that  the  director  was  not  au- 
thorized to  employ  any  one  to  perform  legal 
services  was  erroneous. 

3.  Same. 

When  it  is  sought  to  hold  a  corporation  lia- 
ble on  a  contract  alleged  to  have  been  made  by 
an  agent,  the  name  of  the  agent  should  be  stat- 
ed in  the  petition. 

Appeal  from  Galveston  County  Court ;  Geo. 
E.  Mann,  Judge. 

Action  by  John  W.  Campbell  against  the 
Gulf  &  Interstate  Railway  Company  of  Tex- 
as. From  a  Judgment  for  plaintifT,  defendant 
appeals.    Reversed  and  remanded. 

Eugene  A.  Wilson,  for  appellant  Juo.  W. 
Campbell,  pro  se. 

McMEANS,  J.  This  suit  was  brought  by 
appellee,  Campbell,  against  appellant  rail- 
way company  for  the  value  of  eervices  rend- 
ered by  appellee  as  an  attorney  at  law  from 
December  1,  1905,  to  May  1,  1906,  under  an 
alleged  contract  made  by  him  with  the  com- 
pany, and  In  the  alternative  to  recover  the 
value  of  certain  services  performed  by  him 
with  the  knowledge  and  consent  of  the  com- 


pany, which  are  speclBcally  set  out  in  his 
petition.  He  alleged  the  value  of  his  services 
under  the  contract  to  be  $125  per  month,  and 
the  value  of  the  services  in  the  specific 
matters  alleged  to  be  $500.  Defendant  fil- 
ed general  demurrer  and  special  exertions, 
which  were  overruled,  and  answered  by  gen- 
eral denial.  The  case  was  submitted  to 
a  jury,  which  rendered  a  verdict  in  favor 
of  plaintiff  for  $400,  upon  which  Judgment 
was  accordingly  entered.  Defendant's  mo- 
tion for  a  new  trial  being  overruled,  it  ap- 
pealed. 

The  evidence  brought  up  in  the  record  Jua- 
tifles  the  following  conclusions  of  fact:  Prior 
to  the  Ist  day  of  December,  1905,  the  Com- 
monwealth Trust  Company  had  agreed  to 
loan  to  the  railway  company  $100,000,  to  be 
evidenced  by  the  railway  company's  bonds 
secured  by  trust  deed  on  its  propei-ty,  on 
condition  that  the  trust  company  should  have 
such  control  of  the  railway  property  as 
would  protect  it  from  being  unnecessarily 
incumbered  with  debts,  and  in  pursuance  of 
this  agreement  l>etween  the  two  companies  a 
meeting  of  the  representatives  of  both  was 
held  in  the  city  of  Galveston  on  the  date 
above  mentioned,  the  purpose  of  which  par- 
ticularly was  to  reorganize  or  recast  the 
board  of  directors  so  that  a  majority  of  the 
board  should  consist  of  members  chosen  by 
the  trust  company.  Prior  to  that  time  the 
appellee  had  been  treasurer  and  director  of 
the  railway  company  and  its  attorney.  At 
the  meeting  in  question  A.  N.  Edwards,  the 
representative  of  the  trust  company,  was 
present,  and  It  was  he  who  selected  the  per- 
sons who  should  be  elected  and  thereafter 
constitute  a  majority  of  the  board  of  directors 
of  the  railway  company,  and  directed  which 
of  the  members  of  such  board  should  be  by 
the  board  selected  as  its  officers.  The  appel- 
lee and  certain  other  members  of  the  board 
then  resigned,  and  said  Edwards,  and  others 
of  his  selection,  were  elected  to  fill  the  va- 
cancies. During  the  progress  of  this  meeting, 
and  after  the  election  of  directors,  Edwards 
said  to  appellee:  "Campbell,  we  have  got 
to  run  this  thing  this  way.  We  do  not  want 
to  pay  for  two  services.  We  have  not  made 
any  arrangements  for  counsel  down  here.  I 
want  you  to  go  ahead.  You  go  ahead,  and 
represent  us  until  we  make  other  arrange- 
ments. You  wl)l  be  advised  of  it"  To  this 
Campbell  assented,  and  from  that  time  until 
bis  employment  was  repudiated  by  appellant 
in  April  or  May  following  he  was  able,  will- 
ing, and  ready  to  perform  for  appellant  such 
services  as  are  usually  performed  by  an 
attorney,  and  there  was  evidence  to  author- 
ize, though  it  did  not  compel,  a  finding  that 
he  did  actually  perform  services  with  the 
knowledge  and  consent  of  appellant's  agents 
of  the  value  found  by  the  verdict  of  the  Jury. 
The  value  of  the  services  of  an  attorney  to 
appellant  under  general  employment  such  as 
that  claimed  by  Campbell  would  not  be  less 
than  $100  per  month.    The  board  of  directors 
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did  not  employ  appellee  as  its  attorney,  nor 
did  it  authorize  any  one  to  contract  witli  tiim 
for  his  aervlces  as  such.  There  was  no  con- 
nection between  Edwards  and  the  railway 
company  further  than  that  he  was  the  direct 
representatiye  of  the  trust  company  In  guard- 
ing its  Interest  with  reference  to  tlie  loan, 
and  further  than  his  election  as  a  director 
of  the  railway  company,  haring  such  purpose 
In  view. 

Appellant's  first  assignment  of  error  is 
predicated  upon  the  refusal  of  the  court  to 
give  to  the  jury  the  special  charge  requested 
by  it,  directing  a  verdict  for  defendant.  By 
its  several  subjoined  propositions  appellant 
insists  that  the  evidence  at  most  shows  only 
a  contract. of  employment  made  by  appellee 
with  a  director  of  the  railway  company,  and 
that,  as  no  authority  on  the  part  of  such  di- 
rector to  make  such  a  contract  was  proven,  it 
was  error  for  the  court  to  refuse  to  direct  a 
verdict  for  defendant  The  assignment  cannot 
l>e  sustained.  Appellee,  in  addition  to  setting 
up  in  his  pleadings  a  contract  made  with  the 
railway  company  for  his  services  as  attorney, 
which  be  alleged  were  of  th6  reasonable  val- 
ue of  $125  per  month,  In  the  alternative  plead- 
ed, and  there  was  evidence  tending  to  prove, 
special  services  rendered  by  him  for  and  with 
the  knowledge  of  appellant,  and  at  the  In- 
stance of  Its  agents,  of  the  value  In  a  sum  at 
least  the  amount  found  by  the  verdict,  and 
the  charge  requested  ignored  the  right  of 
appellee  to  recover  the  value  of  such  services 
80  performed  by  him. 

Appellant,  by  Its  second  assignment,  com- 
plains of  the  refusal  of  the  court  to  Instruct 
the  jury  that' A.  N.  Edwards  was  not  authoriz- 
ed to  employ  any  one  to  perform  legal  services 
of  a  general  nature  for  defendant,  as  request- 
ed by  defendant's  special  charge.  Appellee 
alleged  his  employment  by  the  railway  com- 
pany. The  evidence  was  sufficient  to  sustain 
a  finding  that  be  was  employed  by  A.  N.  Ed- 
wards a  representative  of  the  trust  company, 
and  a  director  of  the  railway  company. 
While  It  appears  that  by  the  agreement  be- 
tween the  two  companies  Edwards  exercised 
the  authority  to  make  selection  of  a  majority 
of  the  board,  and  to  direct  which  of  the  board 
should  be  elected  by  it  as  the  officers  of  the 
company,  It  does  not  appear  that  he  was  ever 
authorized  by  the  directors  independent  of 
their  concurrence  to  nominate  or  appoint  any 
director,  officer,  or  agent  of  the  railway  com- 
pany. Indeed  it  appears  that  his  suggestions 
as  to  whom  should  constitute  the  l>oard  and 
the  officers  of  the  company  were  carried  out 
by  the  action  of  the  stockholders  and  the 
board.  Appellee  does  not  claim  that  the 
board  of  directors  authorized  bis  appointment 
by  Edwards,  nor  that  such  appointment  was 
ratified  or  concurred  In  by  the  board.  We 
think,  therefore,  in  view  of  the  facts  stated, 
the  special  charge  should  have  been  given. 

Before  the  trial  began  the  court  overruled 
the  special  exception  to  plaintlfTs  petition  to 
the  effect  that  the  petition  was  insufficient 


because  it  did  not  allege  the  name  of  the  per- 
son or  official  of  the  railway  company  who 
made  the  alleged  contract  of  employment 
with  appellee,  and  this  ruling  of  the  court  is 
made  the  basis  of  appellant's  nineteenth  as- 
signment of  error.  We  are  Inclined  to  the 
opinion  that  the  exception  should  have  been 
sustained.  The  corporation  could  act  only 
through  its  agents;  and,  when  it  is  sought 
to  be  held  liable  upon  a  contract  alleged  to 
have  been  made  by  it,  It  seems  that  it  ought 
to  have  the  right  to  demand  the  name  of  its 
agent  through  whom  the  contract  was  made, 
so  that  It  may  be  able  to  question  his  author- 
ity and  be  prepared  to  meet  the  issue  with 
proof.  Rice  Cio.  v.  Eldman,  93  S.  W.  698,  14 
Tex.  Ct.  Rep.  862.  But  we  are  not  prepared 
to  say  that  the  error  in  refusing  to  sustain 
the  exception  is  such  an  one  as  to  require  the 
reversal  of  the  case,  as  It  appears  that  the 
appellant  had  full  knowledge  as  to  which 
of  Its  alleged  agents  the  appellee  would  under- 
take to  prove  made  the  contract  with  him,  and 
that  such  person  testified  on  the  trial ;  but, 
in  view  of  another  trial,  we  suggest  that  as 
a  matter  of  good  pleading  the  name  of  the 
agent  whom  It  is  sought  to  prove  made  a  con- 
tract binding  upon  the  corporation  should  be 
stated. 

The  other  assignments  present  no  revers- 
ible errors,  and  are  overruled. 

For  the  errors  indicated,  the  judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 


COWART  V.  WALTER  CONNALLT  &  CO. 

(Court  of  Civil  Appeals  of  Texas.     March  19, 
1906.     On  Rehearing,  April  2,  1908.) 

1.  Damages  —  Liquidated  Damages  and 
Penalties  — CoNSTBucTioN  of  Stipula- 
tions—Pkopostion  OF  Sum  Stipulated  to 
Actual  Damage. 

Tiiough  a  sum  be  specified  in  a  contract  as 
liquidated  damages,  the  courts  will  not  so  treat 
it,  unless  it  bears  such  proportion  to  the  actual 
damages  that  it  may  reasonably  be  presumed 
to  have  been  arrived  at  upon  a  fair  estimation 
by  the  parties  of  the  compensation  to  be  paid 
for  the  prospective  loss ;  and  hence,  where  a 
party  undertook  to  pay  25  per  cent,  of  the  pur- 
chase price  of  machinery,  and  as  attorney's  fees 
10  per  cent,  of  such  25  per  cent.,  amounting  to 

t 240.63,  which  was  over  $90  in  excess  of  tlie 
amages  actually  suffered,  there  was  no  such 
approximation  between  the  actual  damages  and 
the  damages  stipulated  for  as  would  justify  a 
recovery  of  the  stipulated  amount. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages.  H  170-175.] 

2.  Appeal— Record  —  Abbkkcb  of  Gontbaot 
Sued  on. 

Where  the  contract  sued  on  is  not  incor- 
porated in  the  record  on  appeal,  the  court  will 
not  determine  whether  the  proper  measure  of 
damages  was  applied  by  the  trial  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  3,  Appeal  and  Error,  {§  2867-2871.] 

Appeal  from  Smith  County  Court;    J.  A. 
Bulloch,  Judge. 
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Action  by  Walter  Connally  &  Co.  asalnst 
S.  J.  Cowart  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed  and  remanded  for 
a  new  triaU 

J.  W.  Bealrd  and  J.  S.  Mcllwalne,  for  appel- 
lant   B.  P.  Price,  for  appellee. 

WILLSON,  C.  J.  Connally  &  Co.  com- 
menced tbelr  action  against  appellant  by  a 
petition  filed  In  the  county  court  of  Smith 
county  April  4,  1907,  and  on  July  8,  1907,  re- 
covered a  Judgment  against  him  for  the  sum 
of  ^8.76.  The  trial  was  by  the  court  with- 
out a  Jury.  The  record  contains  the  trial 
judge's  conclusions  of  fact  and  of  law,  but 
does  not  Include  the  evidence  on  which  they 
were  predicated.  As  found  by  the  court,  so 
far  as  material  to  the  question  to  be  discussed, 
the  facts  were:  That  on  March  S,  1907,  ap- 
pellant contracted  In  writing  to  buy  of  appel- 
lees certain  machinery,  and  to  pay  them  there- 
for In  cash  $450  and  his  promissory  note  to 
be  executed  and  to  become  due  July  15,  1907, 
for  $450;  that  in  the  writing  evidencing  the 
contract  appellant  obligated  himself  to  receive 
the  machinery  at  Himtlngton  when  delivered 
there  by  appellees,  and,  In  the  event  he  should 
refuse  to  receive  It,  undertook  to  pay  to  appel- 
lees "26  per  cent  of  the  amount  of  the  con- 
tract," and  10  per  cent,  thereon  for  attorney's 
fees,  as  liquidated  damages;  that  before  the 
machinery  was  shipped  by  appellees  it  was 
agreed  that  a  boiler  of  a  different  size  might 
be  substituted  for  the  one  purchased  by  appel- 
lant, proper  allowance  being  made  for  the 
difference  In  the  price  of  the  two  boilers ;  that 
the  machinery  was  shipped  out  by  appellees 
from  Tyler,  as  agreed  upon,  except  that  a 
"governor"  used  in  regulating  the  speed  of  the 
engine  forming  a  part  of  the  machinery,  by 
consent  of  appellant,  was  not  Included  in  the 
shipment;  that  the  machinery  reached  Hunt- 
ington in  good  order,  but  when  does  not  ap- 
pear; that  appellant  refused  to  receive  same; 
that  appellees  "paid  out  in  cash  for  freight 
and  other  expenses  In  the  return  of  the  ma- 
chinery the  sum  of  $150";  and  that  the  "25 
per  cent,  of  the  cost  price  of  the  machinery" 
which  appellant  had  agreed  to  pay  In  the 
event  he  should  refuse  to  accept  same  bore  a 
reasonable  proportion  to  the  actual  damages 
which  the  parties  contemplated  might  result 
from  such  refusal,  and  was  Intended  by  them 
to  be  treated  as  liquidated  damages  in  the 
event  of  such  a  refusal.  On  the  facts  as  so 
found  by  him  the  court  concluded  as  a  matter 
of  law  that  appellees  should  recover  as  liqui- 
dated damages  the  25  per  cent,  agreed  upon, 
and  rendered  Judgment  in  tbelr  favor  for 
$21&7& 

Appellant  Insists  that  the  trial  court  should 
have  treated  the  sum  he  bad  agreed  to  pay 
In  the  event  he  refused  to  comply  with  his 
contract  as  a  penalty,  and  that  in  treating 
It  Instead  as  liquidated  damages  the  court 
MTed.  As  the  result  of  efforts  on  the  part  of 
the  courts  at  times  to  protect  persons  from  the 


consequences  of  their  improvident  contractii. 
without  utterly  Ignoring  or  directly  repudiat- 
ing rules  established  for  their  construction,  it 
cannot  be  said  that  the  law  furnishes  rules 
which  can  be  relied  upon  as  guides  for  deter- 
mining in  every  case  whether  a  sum  stipu- 
lated to  be  paid  on  a  breach  of  the  terms  of  a 
contract  shall  be  treated  as  liquidated  dam- 
ages, and  therefore  recoverable  as  a  debt  or. 
instead,  shall  be  treated  as  a  penalty,  and 
therefore  not  recoverable  as  a  debt  The 
state  of  the  law  is  very  well  Illustrated  by  the 
cases  relied  upon  by  the  parties  to  this  appeal 
in  support  of  their  respective  contentions.  In 
Eakin  V.  Scott  70  Tex.  446,  7  S.  W.  777,  Scott 
and  Lowery  had  sold  to  Eakin  certain  cattle 
for  $50,000  to  be  paid  by  the  latter,  who,  to 
cover  the  first  payment  thereon,  executed  and 
delivered  to  the  former  his  note  for  $8,000 
In  which  it  was  recited:  "It  is  agreed  by  me 
that  the  above  amount  ($8,000)  shall  act  as  a 
forfeiture  in  the  event  I  shall  abandon  said 
trade."  And  in  the  contract  It  was  recited: 
"It  Is  further  agreed  by  said  parties  that  the 
first  note  of  $8,000,  due  in  60  days  from  the 
date  hereof.  Is  to  act  as  a  forfeiture  and  be 
forfeited  by  the  said  Eakin  in  the  event  he 
abandons  this  trade."  Eakin  having  aban- 
doned the  contract  Scott  and  Lowery  sued  to 
recover  the  $8,000.  It  appeared  that  Scott 
and  Lowery  had  suffered  no  actual  damage  by 
reason  of  Eakin's  abandonment  of  the  con- 
tract. The  Supreme  Court  while  expressly 
recognizing  the  transaction  as  one  In  which 
the  damages  were  capable  of  being  definitely 
ascertained,  held  the  $8,000  agreed  by  Eakin 
to  be  forfeited  on  his  abandonment  of  the  con- 
tract to  be  stipulated  damages,  recoverable  aa 
a  debt,  on  the  ground  that  the  parties  so  in- 
tended it.  If  the  rule  for  the  construction  of 
contracts  generally  applied  In  that  case  sliould 
be  applied  In  this  one,  there  would  be  no 
difficulty  in  disposing  of  it;  for  it  is  clear 
from  the  terms  of  appellant's  contract  as 
found  by  the  court  that  the  intention  was  that 
the  sum  agreed  to  be  paid  should  be  treated 
as  stipulated  damages.  '  But  in  Collier  v.  Bet- 
terton,  87  Tex.  442,  29  S.  W.  467,  the  Supreme 
Court  seems  to  recognize  the  doctrine  applied 
in  many  Jurisdictions  that  the  intent  of  the 
parties  will  not  always  be  permitted  to  control 
in  the  effect  to  be  given  such  contracts.  Tbe 
court  says  that,  "although  a  sum  t>e  named 
as  'liquidated  damages,'  the  courts  will  not 
so  treat  it"  no  matter  what  may  be  the  inten- 
tion of  the  parties,  we  understand  the  court 
to  mean,  "unless  it  bear  such  proportion  to  the 
actual  damages  that  it  may  reasonably  be  pre- 
sumed to  have  been  arrived  at  upon  a  fair 
estimation  by  the  parties  of  the  compensation 
to  be  paid  for  the  prospective  loss.  If  the 
supposed  stipulation  greatly  exceed  the  actual 
loss.  If  there  be  no  approximation  between 
them,  and  this  be  made  to  appear  by  the  evi- 
dence, then  It  seems  to  us,  and  then  only, 
should  the  actual  damages  be  the  measure  of 
the  recovery."  This  rule,  it  seems  to  ns,  Is 
entirely  inconsistent  with  the  one  applied  in 
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Eakln  T.  Scott,  supra,  where  a  judgment  for 
$8,000  In  favor  of  parties  who  had  suffered 
no  actual  damages  in  consainence  of  the 
breach  of  the  contract  was  affirmed.  The  rule 
announced  In  Collier  v.  Betterton,  however, 
is  a  later  expression  of  the  views  of  the  Su- 
preme Court,  and  we  thinlc  a  better  interpre- 
tation of  the  law.  It  should  control  in  the  dis- 
position of  the  question  l>efore  us.  Applying 
It  to  the  facts  as  found  by  the  court,  we  think 
it  must  be  said  that  be  erred  in  his  conclu- 
sion that  the  sum  agreed  to  be  paid  by  appel- 
lant in  the  event  be  refused  to  comply  with 
his  contract  should  be  treated  as  liquidated 
damages.  Appellant's  undertaking  was  to  pay 
25  per  cent  of  the  purchase  price  of  the  ma- 
chinery, and,  as  attorney's  fees,  10  per  cent 
on  such  25  per  cent,  or  a  total,  as  shown  by  a 
simple  calculation,  of  $240.63.  The  damages 
appellees  actually  suffered  as  found  by  the 
court  .aggregated  $150,  or  $90.63  less  than  the 
sum  appellant  had  undertaken  to  pay.  The 
$90.63  represents  an  excess  above  the  damages 
actually  suffered  of  more  than  60  per  cent 
Appellant  Insists  that  the  measure  applied  by 
the  court  In  reaching  the  conclusion  that 
appellee's  actual  damages  amounted  to  $150 
was  not  the  correct  measure ;  that  the  dif- 
ference in  the  contract  price  of  the  machinery 
and  its  value  at  Huntington  at  the  time  it  was 
delivered  there,  and  not  the  amount  paid  by 
appellee  In  "cash,  freight  and  other  expenses 
In  the  return  of  the  machinery,"  was  the 
damage  recoverable  by  appellees.  The  record 
not  showing  the  amount  of  the  actual  damages 
so  measured,  appellant  further  insists  that 
necessarily  the  stipulation  in  the  contract 
must  tie  treated  as  a  penalty.  The  contract 
sued  upon  is  not  a  part  of  the  record  on  this 
appeal,  and  therefore  we  do  not  undertake  to 
determine  whether  the  contention  that  the 
proper  measure  was  not  applied  by  the  court 
In  determining  the  actual  damages  should  be 
sustained  or  not.  If  it  should  be,  the  conclu- 
sion reached  by  appellant  might  not  follow 
therefrom.  In  the  Betterton  Case,  referred 
to  above,  the  Supreme  Court  declares  that  the 
damages  contracted  for  will  control,  unless  it 
"be  made  to  appear  by  the  evidence"  that 
there  was  no  approximation  between  such 
damages  and  those  actually  suffered.  The 
effect  of  such  a  rule,  had  it  been  applied  on 
the  trial  of  ttiis  case,  we  think  would  have 
been  to  place  on  the  ai^ellant  the  burden 
of  proving  that  there  was  no  approximation 
between  the  damages  suffered  and  the  dam- 
ages contracted  to  be  paid,  and  to  require, 
in  the  absence  of  such  proof,  that  judgment  be 
given  for  the  amount  of  the  damages  stipu- 
lated for.  Without  stopping  to  inquire  whether 
the  rule  apparently  recognized  by  the  Supreme 
Court  should  be  held  to  control,  but  assuming, 
as  we  think  we  should  for  the  purpose  of 
disposing  of  the  question  now  before  us,  that 
actual  damages  as  found  by  the  court  were 
recoverable,  we  do  not  think  It  siiould  be 
beld  that  there  was  such  an  approximation 
between  the  sum  thereof  and  the  sum  of  the 


damages  stipulated  for  as  justified  the  con- 
clusion reached  that  they  were  entitled  to  l>e 
treated  and  held  to  be  recoverable^as  a  debt 
To  the  extent  of  more  than  one-half  their 
stun  the  damages  stipulated  for,  according  to 
the  record,  clearly  were  a  penalty,  in  the 
sense  that  they  were  not  recoverable  as  com- 
pensation for  any  injury  suffered  as  a  re- 
sult of  appellant's  breach  of  his  undertaking. 
The  judgment  will  be  reversed,  and  the 
cause  will  be  remanded  for  a  new  trial. 

On  Motion  for  Rehearing. 

On  the  authority  of  Collier  v.  Betterton, 
87  Tex.  442,  29  S.  W.  467,  in  Halff  v.  O'Con- 
nor, 14  Tex.  Civ.  App.  191,  37  S.  W.  242,  the 
court  beld  that  when  "no  approximation  is 
made  to  appear  by  the  evidence  between  the 
actual  and  the  stipulated  damages  •  «  • 
the  basis  of  recovery  must  be  the  damages 
stipulated  in  the  contract"  In  their  motion 
for  a  rehearing  appellees  urge  that  appellant 
failed  to  show  "that  there  was  no  approxima- 
tion between  the  damages  stipulated  for  in 
the  contract  and  the  damages  actually  suf- 
fered, and  that  therefore  the  judgment  in  their 
favor  should  have  been  affirmed.  It  was  be- 
cause we  reached  the  conclusion  that  it  did 
not  appear  tliat  there  was  such  an  approxima- 
tion between  the  damages  shown  to  have 
been  suffered  and  the  damages  stipulated  for 
that  we  reversed  the  judgment  of  the  trial 
court  We  understand  the  rule  announced  in 
Collier  V.  Betterton  to  be  just  the  contrary 
of  the  interpretation  given  it  in  Halff  v. 
O'Connor.  If  there  is  an  ar  jroximation  be- 
tween the  sum  of  the  damages  stipulated  for 
and  the  sum  of  the  damages  suffered,  the 
damages  stipulated  for  can  be  recovered; 
otherwise  only  the  actual  damages  suffered  can 
be  recovered.  In  Halff  v.  O'Connor  the  re- 
verse of  this  is  stated — erroneously,  we 
think — to  be  the  rule. 

The  motion  for  a  rehearing  is  overruled. 


JONES  et  al.  v.  CREECH  et  al. 

(Court  of  Civil  Appeals  of  Texas.     March  2, 
1908.) 

1.  Advebse  Possession  —  EIlembnts  of  Pos- 
session. 

One  of  several  heirs  continued  to  live  on 
the  homestead  of  the  deceased  ancestors,  and  she 
and  her  husband  purchased  the  interest  of  the 
other  heirs,  but  obtained  no  deed  thereto.  After 
the  purchase  she  and  her  husband  remained  in 
the  actual  possession  of  the  entire  premises  for 
more  than  10  ^ears,  cultivating  and  enjoying  the 
same,  and  claiming  to  t>e  the  owners  of  the  en- 
tire tract  Their  claim  was  open  and  notorious, 
and  was  accomi>anied  by  payment  of  the  taxes 
for  each  year  of  their  occupancy.  Held,  that 
she  and  her  hnsband  acquired  title  by  adverse 
possession. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  |S  65-76.] 

2.  Tbiai.  —  Special    Vebdicts — Subuission — 
Discretion  of  Coubt. 

Under  Acts  1809,  p.  190,  c.  Ill,  providing 
that  the  jury  shall  render  a  general  or  special 
verdict  as  may  be  directed  by  the  court  etc,  it 
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is  within  the  discretion  of  the  court  to  refuse 
to  aubmit  the  cause  to  the  jury  on  special  issues. 
LEd.  Note. — For  cases  in  point,  see  Cent.  DiK. 
Tol.  46,  Trial,  {  481.] 

8.  Appeal  —  Briefs  —  Requisites  —  State- 
ment FBOU  Recobd. 

An  assignment  of  error  will  not  be  consid- 
ered, where  there  is  a  total  lack  of  any  state- 
ment from  the  record,  as  required  by  the  rules 
for  briefing. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  S§  3000,  3092,  3003.] 

4.  Same  —  Objections  in  Tbial  Coubt  —  IN- 
8TBUCTI0N8 — Requests — Necessity. 

A  party  not  requesting  a  charge  on  a  point 
cannot  complain  on  appeal  of  the  court's  fail- 
ure  to  instruct   thereon. 

Appeal  from  District  Court,  Sbelbj  Coun- 
ty; T.  B.  Lewis,  Special  Judge. 

Action  by  P.  L.  Jones  and  another  against 
J.  F.  Creech  and  otbers.  In  which  defendant 
B.  F.  Bridges  set  up  a  claim  against  bis  co- 
defendants  and  against  plalntlCfB.  From  a 
judgment  against  plaintiffs  and  defendant 
B.  F.  Bridges,   tbey  appeal."    Affirmed. 

Wheeler  &  Sanders,  for  appellants  Jones 
and  wife.  R.  S.  Bryarly,  for  appellant  B.  F. 
Bridges.    D.  M.  Short  &  Sons,  for  appellees. 

REESE,  J.    P.  L.  Jones  and  wife,  Nancy 

A.  Jones,  claiming  to  be  tbe  owners  of  four- 
sevenths  undivided  Interest  of  160  acres  of 
land,  bring  this  suit  in  trepass  to  try  title 
against  J.  F.  Creecb  and  wife,  Mattle  Creech, 
andB.  F.  Bridges,  to  recover  their  said  inter- 
est and  for  partition.  Plaintiffs  claim  title 
to  one-seventh  Interest  in  the  land  by  Inherit- 
ance from  W.  P.  Watkins  and  his  wife,  Polly 
Watklns,  on  the  part  of  Mrs.  Jones,  one  of 
the  children  of  said  Watklns,  and  to  three- 
sevenths  by  purchase  from  other  heirs.  It 
was  futher  alleged  by  plaintiffs  that  about 
tbe  year  1897  or  1898  it  was  agreed  verbally 
between  plaintiffs  and  defendants  Creech 
and  wife  that  Creech  and  wife  should  take 
their  Interest  in  tbe  land  so  as  to  Include  the 
dwelling  house,  and  plaintiffs  should  take 
their  interest  off  of  the  eastern  end  of  the 
tract;  that  this  division  was  acquiesced  In 
by  Creech  and  wife  for  about  seven  years, 
and  until  about  six  months  before  filing  of 
this  suit,  since  which  time  tbey  have  been 
asserting  title  to  the  entire  tract.  Plain- 
tiffs admitted  that  defendants  Creech  and 
wife  and  Bridges  were  the  owners  of  three- 
sevenths  undivided  Interest  in  the  land.    One 

B.  A.  Barnes  was  also  Joined  as  defendant, 
and  the  value  of  certain  timber  alleged  to 
have  been  cut  was  claimed.  Barnes  disclaim- 
ed, and  no  further  reference  is  necessary  to 
the  suit  as  against  him.  Bridges  answered, 
setting  up  claim  to  one-Reventh  Interest  In  the 
land  against  both  plaintiffs  and  his  codefend- 
ants  Creech  and  wife.  Creech  and  wife 
pleaded  not  guilty  as  against  the  claims  of 
both  of  the  plaintiffs  and  of  Bridges,  and  as 
against  t>oth  pleaded  title  to  the  entire  tract 
under  tbe  ten-years  statute  of  limitations, 
and  by  cross-action  pleaded  their  limitation 


title  to  tbe  entire  tract,  and  prayed  for  re- 
moval of  the  cloud  upon  their  title  by  reason 
of  the  claims  of  title  of  Jones  and  wife  and 
Bridges.  There  was  a  trial  with  a  Jury, 
which  resulted  in  a  verdict  and  Judgment  for 
Creech  and  wife  against  Jones  and  wife  and 
Bridges  for  the  entire  tract,  from  which  th^ 
appeal. 

The  court  Instructed  the  Jury  to  find  for 
plaintiffs,  if  they  believed  that  Mrs.  Jones, 
who  claimed  one-seventh  interest  as  heir  of 
Watklns,  was  such  heir,  and  also  to  find  for 
them  and  for  Bridges  as  to  tbe  Interests 
claimed  by  conveyances  from  the  other  heirs, 
if  they  found  that  such  parties  were  heirs 
of  Watklns,  unless  tbey  found  for  defendant 
Creech  and  wife  on  their  limitation  defense, 
instructing  the  jury  fully  upon  this  issue.  Tlie 
evidence  established,  practically  without  dis- 
pute, tbe  right  of  Jones  and  wife  and  Bridges 
to  recover  tbe  land  claimed  by  them,  unless 
their  title  was  defeated  by  appellees'  defense 
of  ten  years'  adverse  possession.  Tbe  record 
leaves  it  entirely  clear  that  the  verdict  for 
appellees  was  upon  this  issue.  If  under  tbe 
pleadings,  evidence,  and  charge  of  tbe  court 
the  verdict  can  be  sustained  upon  the  issue 
of  limitation,  it  should  be  affirmed;  other- 
wise it  should  be  reversed.  The  defense  of 
limitation  was  pleaded  by  appellees,  and  the 
court  submitted  this  Issue  by  a  proper  charge. 
The  evidence  upon  this  Issue  is  sufficient  to 
authorize  the  following  findings  of  fact  Itf 
support  of  tbe  verdict:  The  land  in  con- 
troversy was  the  property  of  W.  P.  Watklna 
and  his  wife,  Polly  Watklns,  being  commun- 
ity, and  was  their  homestead,  patented  to  W. 
P.  Watkins.  W.  P.  Watkins  died  Intestate 
in  1873,  leaving  surviving  several  children, 
including  Mrs.  Jones  and  Mrs.  Creech.  Mrs. 
Polly  Watklns  died  in  1880,  leaving  the  same 
children  surviving,  except  one,  Mrs.  Carrol, 
who  had  died  since  her  father's  death,  leav- 
ing children.  Mrs.  Creech,  then  single,  was 
living  with  her  mother  on  the  homestead  up- 
on the  land  in  controversy  at  her  mother's 
death  in  1880.  The  next  year  she  married  her 
present  husband,  J.  F.  Creech,  and  they  have 
continued  to  live,  upon  the  land  up  to  the  pres- 
ent time.  Some  time. about  1883  or  18S4  it 
was  agreed  between  Creech  and  wife  and  the 
other  heirs  that  Creech  and  wife  should  keep 
the  entire  tract  of  160  acres,  for  which  they 
were  to  pay  tbe  other  heirs  $500  for  their 
Interest  For  some  reason  not  clearly  ap- 
parent no  deed  was  executed  at  the  time,  and 
none  has  been  since,  but  Creecb  has  made 
payments  from  time  to  time  on  the  $500  until 
the  entire  amount,  at  the  time  of  the  trial, 
had  been  paid  except  $143,  which  Creech  had 
offered  to  pay,  and  had,  in  fact,  tendered 
before  suit  was  brought.  About  1891,  finding 
that  Bridges  had  also  bought  tbe  one-seventh 
Interest  of  one  of  the  heirs,  Creech  by  verbal 
contract  bought  that  interest  also,  on  credit, 
and  finished  paying  for  it  about  1897.  Since 
his  purchase  of  tbe  interest  of  the  other  heirs 
in  1883  or  1884  Creech  and  wife  had  been 
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III  actual  possession  of  the  entire  tract,  culti- 
Tatlng,  nslng,  and  enjoying  the  same,  and 
claiming  to  be  the  owners  of  the  entire  tract 
as  their  own,  np  to  the  present  time.  Their 
claim  of  the  entire  premises  has  been  open 
and  notorious,  and  has  been  accompanied  by 
payment  of  the  tax^  for  each  year  of  their 
occupancy.  The  court  did  not  in  the  charge 
recognize  any  title  in  appellees  by  virtue  of 
the  parol  sales  to  them,  nor  did  they  set  up 
such  title  In  their  answer,  but  relied  solely 
upon  their  limitation  title.  We  are  of  the 
opinion  that  the  evidence  authorized  the  ver- 
dict in  favor  of  appellees  upon  the  title  of 
limitation.  This  practically  disposes  of  as- 
signments 1,  8,  6,  6,  and  7.  It  was  within 
the  discretion  of  the  court  to  refuse  to  submit 
the  cause  to  the  Jury  upon  special  issues, 
when  requested  by  appellants  to  do  so.  Acts 
1899,  p.  190,  c.  Ill;  G.,  H.  &  S.  A.  Ry.  Co.  v. 
Jackson,  98  Tex.  262,  54  S.  W.  1023.  The 
point  is  presented  by  the  second  assignment, 
which  is  overruled. 

The  fourth  assignment  cannot  be  consid- 
ered for  total  lack  of  any  statement  from 
the  record  as  required  by  the  rules  for  brief- 
ing. If  there  was  error  in  the  charge  as 
complained  of,  it  was  immaterial  in  view  of 
the  verdict  and  Judgment  upon  the  issue  of 
limitation  only. 

Appellants  complain  in  their  eighth  as- 
signment of  the  failure  of  the  court  to  in- 
struct the  Jury,  in  the  event  they  found  for 
appellees  for  the  land,  to  return  a  verdict 
for  appellants  for  the  $143  admitted  by  them 
to  be  due.  There  was  no  pleading  to  author- 
ize such  instruction.  At  any  rate  appel- 
lants cannot  complain  of  this  omission,  not 
having  requested  such  charge. 

We  have  examined  the  charge  of  the  court, 
and  cannot  agree  with  appellants'  contention 
In  the  ninth  assignment  that  undue  prom- 
inence was  given  to  appellees'  defense  of 
limitation  in  the  charge. 

The  tenth  assignment  is  wholly  InsuflS- 
cient  to  entitle  It  to  be  considered. 

We  find  no  error  requiring  reversal,  and 
the  Judgment  is  affirmed.     AfHrmed. 


HERRING  T.  GALVESTON,  H.  ft  S.  A.  BY. 
C0.» 

(Court  of  Civil  Appeals  of  Texas.     March  4, 
1908.     Rehearing  Denied  April  1,  1908.) 

1.  Cabriebs— Gabbiage  of  Passenoebs— Ac- 
tions FOB  Injubies— Instructions. 

A  charge  that  if,  while  plaintiff  was  a  pas- 
senger on  a  caboose  of  a  freight  train,  the  same 
was  struck  by  an  engine  with  unusual  force  and 
violence  and  by  reason  thereof  plaintiff  was 
thrown  down  and  injured,  and  it  was  negligence 
to  permit  the  caboose  to  be  so  stmck,  and  if 

Jtiamtiff  was  not  guilty  of  any  contributory  neg- 
igence,  and  did  not  assume  the  risk,  then  plain- 
tiff was  entitled  to  recover,  was  erroneous,  as  re- 
qniring  plaintiff.  In  addition  to  proving  defend- 
ant's negligence,  to  prove  that  he  had  not  been 
guilty  01  contribntory  negligence,  and  had  not 
assumed  the  risk,  and  Its  vice  was  Intensified  by 
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a  succeeding  paragraph  that  the  burden  of  proof 
was  on  plaintiff  to  establish  his  case  by  a  pre- 
ponderance of  the  testimony. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  St  1403-1407.] 
2.  Sake  —  Pbesuvptions    and    Bubden    of 

PBOOF— CONTBIBUTOBT   NEOUOEHCB. 

Where,  in  an  action  for  injury  to  a  passen- 
ger, contributory  negligence  is  not  involved  in 
the  facts  alleged  and  proved  by  plaintiff,  the 
burden  is  on  the  carrier  to  show  contributory 
negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carrlere,  S  1399.] 

8.  Saue— AsBiruPTiON  of  Risk. 

If  the  doctrine  of  assumed  risk  has  any  ap- 
plicability as  between  carrier  and  passenger,  a 
passenger  cannot  be  held  to  have  assumed  any 
risk  except  that  of  accident  not  arising  from 
any  negligence  of  the  earrier. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  9,  Carriers,  H  134e-13«2.] 

4.  Same— Evidence— SuFFiciENCr. 

Evidence  of  plaintiff  in  an  action  for  in- 
juries due  to  a  caboose  on  which  he  was  a  pas- 
senger being  struck  by  an  engine  held  not  to 
raise  the  question  of  contributory  negligence  so 
as  to  impose  on  him  the  duty  to  remove  the  sus- 
picion of  his  own  negligence. 
6.  Same— Cabb  Requibbd  of  Passenogb  on 

Fbeiqht  Train. 

A  passenger  accepts  transportation  on  a 
freight  train  subject  to  the  ordinary  inconven- 
iences and  discomforts  incident  to  the  careful 
operation  of  such  a  train,  and,  if  injured  by  the 
ordinary  and  usual  movements  of  the  train  un- 
der its  careful  management  and  operation,  can- 
not recover. 

[£M.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9.  Carriers,  §1  1098,  lOSd,  1881.] 

6.  Save. 

The  test  as  to  negligence  in  case  of  a  pas- 
senger on  a  freight  train  is  the  same  as  that  on 
a  passenger  tram;  and  the  carrier  is  held  to 
the  exercise  of  the  highest  reasonable  degree  of 
care. 

lEA.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  {{  1098,  1<»9.] 

7.  Tbiai/— Instbuctions  —  Special    Chaboes 

COVEBED  BY  IKSTBUCTIONS  GiVEN. 

Undue  prominence  may  be  given  to  an  is- 
sue by  recurring  to  it  often  in  the  charge,  and, 
where  an  issue  is  fully  presented  in  the  charge 
of  the  court,  there  is  no  necessity  for  repeating  it 
in  a  special  charge. 

•  [Ed.  Note.— For  cases  inpoint,  see  Cent.  Dig. 
vol.  9,  Carriers,  »  513,  677-581.] 

Appeal  from  District  Court,  Medina  Coun- 
ty;  R.  H.  Bumey,  Judge. 

Action  by  W.  V.  Herring  against  the  Gal- 
veston, Harrisburg  &  San  Antonio  Railway 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed  and  rraaanded. 

Geo.  Powell,  Y.  St.  Blocker,  L.  J.  Brucks, 
H.  C.  Carter,  and  Perry  J.  Lewis,  for  appel- 
lant Baker,  Botts,  Parker  ft  Garwood,  De 
Montel  &  Fly.  and  John  C.  Box,  for  appellee. 

FLY,  J.  This  is  a  suit  Instituted  by  ap- 
pellant to  recover  damages  from  appellee, 
which  he  alleged  accrued  to  blm  by  reason 
of  personal  injuries  negligently  Inflicted  on 
him  by  appellee.  He  alleged  that  he  shipped 
a  car  load  of  horses  over  appellee's  line  of 
railway  from  San  Antonio  eastward,  and  be- 
came a  passenger  In  the  caboose  attached  to 
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the  train;  that,  when  the  train  arrived  at 
Glidden,  tlie  other  cars  were  detached  from 
the  caboose,  and,  as  It  stood  In  the  yards,  a 
locomotive  struck  it  with  so  much  force  that 
appellant  was  thrown  down  and  seriously 
and  permanently  injured.  Appellee  pleaded 
assumed  risk  and  contributory  negligence  on 
the  part  of  appellant  The  Jury  returned  a 
verdict  for  appellee,  and  the  Judgment,  from 
which  this  appeal  is  prosecuted,  is  based 
thereon. 

The  subject  of  the  first,  second,  and  third 
assignments  of  error  is  the  following  charge 
given  by  the  court:  "If  you  believe  from  the 
evidence  that  on  or  about  the  29th  day  of  Au- 
gust, 1906,  while  plaintifC  was  a  passenger 
riding  on  the  caboose  of  one  of  defendant's 
freight  trains,  ttiat  said  train  and  caboose 
came  to  a  stop-  at  a  point  on  defendant's  road 
near  the  station  of  Glidden,  in  Colorado  coun- 
ty, and  if  you  further  believe  from  the  evi- 
dence that  while  said  caboose  was  standing 
still  that  an  engine  and  cars  operated  by 
defendant  struck  said  caboose  and  cars  with 
unusual  force  and  violence,  and  if  you  fur- 
ther find  from  the  evidence  that  plalntiflt  was 
not  warned  or  notified  that  said  caboose  and 
cars  would  be'  struck.  If  you  find  they  were, 
and  if  you  further  find  from  the  evidence 
that,  by  reason  of  said  cars  or  engine  strik- 
ing said  caboose  and  cars.  If  you  find  they 
did  so,  the  plaintiff  was  thrown  down  and 
injured  as  alleged  in  his  petition,  and  if  you 
further  find  from  the  evidence  that  it  was 
negligence  on  the  part  of  the  defendant  to 
permit  the  said  caboose  and  cars  attached 
thereto  to  be  struck  with  unusual  force  and 
violence,  if  you  find  they  were  struck  with 
nnnsual  force  and  violence,  and  that  such 
negligence  directly  caused  plalntifTs  injuries, 
If  any,  and  if  you  further  find  from  the  evi- 
dence that  plaintiff  was  not  guilty  of  any  con- 
tributory negligence  which  contributed  to  his 
injuries,  if  any,  and  if  he  did  not  assume  the 
risk — ^then  your  verdict  should  be  for  the 
plaintiff."  The  objections  to  the  charge  are 
that  it  required  appellant.  In  addition  to 
proving  the  negligence  of  appellee,  to  prove 
that  he  had  not  been  guilty  of  contributory 
negligence,  and  had  not  assumed  the  risks 
arising  from  being  in  the  caboose  when  It 
was  struck  by  the  engine.  The  charge  Is 
clearly  erroneous.  The  duty  did  not  rest  up- 
on appellant  to  prove  the  negative  of  the 
defenses  set  up  by  appellee.  The  charge, 
however,  placed  that  burden  on  appellant, 
and  he  could  not,  under  its  terms,  have  re- 
covered unless  he  had  proved  ttiat  he  was 
not  guilty  of  contributory  negligence,  and 
had  not  assumed  the  risks  Incident  to  riding 
in  a  caboose.  He  was  a  passenger,  and  the 
duty  rested  upon  appellant  to  use  the  highest 
degree  of  care  in  transporting  him  that  could 
be  used  in  carrying  passengers  in  the  caboose 
on  a  freight  train.  Appellant  could  not  de- 
mand the  same  conveniences  that  he  would 
have  been  entitled  to  on  a  passenger  train, 
but  he  was  entitled  to  demand  from  the  rail- 


road company  the  highest  degree  of  care  cen- 
sistent  with  the  mode  of  locomotion  adopted. 
Railway  v.  Holcomb,  44  Kan.  332,  24  Pac. 
467 ;  Railroad  v.  Amol,  144  IlL  261,  33  N.  B.- 
204,  19  L.  R.  A.  313 ;  Railroad  v.  Blumentbal, 
160  111.  40,  43  N.  B.  809.  Being  entitled  to. 
the  highest  degree  of  care  that  could  be  ex- 
tended to  passengers  in  a  caboose.  If  he  show- 
ed that  such  care  liad  not  been  extended  to 
him  by  appellee,  and  that  he  bad  been  dam- 
aged by  the  failure  to  exercise  such  care, 
he  was  entitled  to  recover  damages,  unless 
it  appeared  from  the  evidence  that  he  had 
been  guilty  of  contributory  negligence.  Con- 
tributory negligence  was  not  Involved  in  the 
facts  alleged  and  proved  by  appellant,  and 
the  burden  rested  npcm  appellee  to  show  con- 
tributory negligence  on  his  part  The  charge 
was  erroneous,  and  its  vice  was  intensified  by 
a  succeeding  paragraph,  which  informed  the 
Jury  that  "the  burden  of  the  proof  la  upon 
the  plaintiff  to  establish  his  case  by  a  pre- 
ponderance of  the  testimony";  that  is,  the 
burden  rested  on  appellant  to  prove  that  he 
"was  not  guUty  of  any  contributory  negli- 
gence which  contributed  to  his  injuries,"  and 
that  "he  did  not  assume  the  risk."  There 
are  but  two  exceptions  to  the  rule  that  the 
burden  of  proving  contributory  negligence  Is 
on  the  defendant,  which  are  set  out  In  the 
opinion  in  Railway  v.  Shieder,  88  Tex.  152, 
90  S.  W.  902,  28  li.  B.  A.  638,  and  this  case 
does  not  come  witbini  either  exception.  Sim- 
ilar charges  to  the  one  we  have  under  con- 
sideration have  been  c(Hidemned  by  the  Conrt 
of  Civil  Appeals  of  the  Fifth  district  St. 
John  V.  Railway  (Tex.  Civ.  App.)  80  S.  W. 
235 ;  Selman  v.  Railway  (Tex.  Civ.  App.)  101 
S.  W.  1030.  If  the  doctrine  of  assumed  risk 
ever  has  any  applicability  as  t>etween  car- 
rier and  passenger,  appellant  cnuld  not  be 
held  to  have  assumed  any  risk,  except  "the 
risks  of  all  accidents  not  arising  from  any 
negligence  of  the  defendant"  Choate  v. 
Railway,  90  Tex.  82,  36  S.  W.  247,  37  S.  W. 
319.  But  the  charge  of  the  court  does  not 
so  confine  the  operation  of  the  rule,  but  made 
his  recovery  of  damages  conditional  upon 
proof  that  "he  did  not  assume  the  risk." 
The  charge  does  not  point  out  what  risk  to 
meant,  but  no  other  could  have  been  intend- 
ed, except  the  risk  of  the  matters  therein- 
before mentioned — ^the  negligent  striking  of 
the  caboose  without  warning  to  appellajit 
Railway  v.  Patlllo  (Tex.  Civ.  App.)  101  S.  \V. 
492.  Bven  in  the  case  of  master  and  servant, 
where  the  doctrine  of  assumed  risk  Is  more 
correctly  and  aptly  applied,  the  latter  does 
not  assume  any  risks  except  those  ordinarlI.v 
incident  to  the  master's  business,  and  he 
never  assumes  the  risk  of  any  danger  arlsins 
from  the  negligence  of  tlie  maat&c,  unless 
such  negligence  is  known  to  him.  Appel- 
lee could  not  have  relieved  Itself  of  the  ef- 
fects of  its  negligence  by  a  contract  to  that 
effect,  and  meet  certainly  it  could  not  be  i«- 
lleved  by  any  assumption  of  risk  of  Its  neg- 
ligence on  the  part  of  a  passenger.    The  facts 
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In  tbls  case  do  not  raise  tlie  issue  of  asstimed 
risk. 

The  only  proper  Issues  raised  by  the  plead- 
ing^ were  as  to  wbetber  appellee  had  negli- 
gently  struck  tbe  'caboose  and  Injured  ap- 
pellant, and  as  to  wbetber  tbe  injuries  were 
contributed  to  by  the  negligence  of  appellant. 
Tbe  burden  of  proTlng  tbe  former  issue  rest- 
ed on  appellant.  Tbe  burden  of  establlsbing 
the  latter  was  on  appellee.  It  is  tbe  conten- 
tion of  appellee  that  tbe  testimony  of  appel- 
lant himself  raises  tbe  question  of  contribu- 
tory negligence,  and  that  it  was  his  duty  to 
remove  the  suspicion  of  liis  own  negligence 
in  order  to  recover.  We  do  not  tblnk  the  rec- 
ord sustains  that  contention.  Tbe  caboose 
was  standing  still,  and  appellant  had  seated 
himself  on  the  platform  with  his  feet  on  the 
steps.  He  arose  and  started  into  the  caboose, 
when,  without  any  signal  or  warning,  It  was 
violently  struck  and  appellant  thrown  down. 
The  caboose  was  struck  on  tbe  opposite  end 
from  where  appellant  was  standing  or  walk- 
ing. The  train  bad  been  stopped  on  account 
of  tbe  drawbead  having  pulled  out  of  a  car, 
and  appellant  got  out  of  tbe  car  to  see  what 
was  the  matter.  He  then  got  back  and  took 
his  seat  on  tbe  platform  and  remained  there 
until  he  saw  his  car  load  of  horses  being 
carried  by  him  on  a  side  track,  when  he  arose 
to  go  to  the  other  end  of  the  car  to  see  where 
they  were  being  taken.  He  was  not  guilty 
of  contributory  negligence,  unless  It  was  neg- 
ligence for  him  to  stand  up  or  walk  abont 
In  the  car  when  it  was  standing  still.  Being 
on  the  platform  did  not  contribute  to  his  fall, 
for  the  same  violent  movements  of  the  car 
wonld  undoubtedly  have  thrown  him  down 
inside  tbe  car  as  well  as  on  the  platform.  He 
did  not  fall  off  the  car.  There  was  no  evi- 
dence given  by  appellant  that  indicated  that 
be  should  have  anticipated  that  the  car  would> 
be  struck  at  all,  and  certainly  not  with  such 
violence  as  to  knock  bim  down. 

When  a  passenger  accepts  transportation 
on  a  freight  train,  he  does  so  subject  to  the 
ordinary  inconveniences  and  discomforts  In- 
cident to  the  careful  operation  of  such  train, 
and,  of  course,  if  be  is  injured  by  tbe  ordi- 
nary and  usual  movements  of  tbe  train,  under 
its  careful  management  and  operation,  the 
railroad  is  not  guilty  of  negligence,  and  tbe 
injured  passenger  cannot  recover.  However, 
the  test,  as  to  negligence,  in  the  case  of  a 
passenger  on  a  freight  train  is  tbe  same  as 
that  on  a  pa88eng^r  train,  and  the  common 
carrier  is  held  to  tbe  exercise  of  the  highest 
reasonable  degree  of  care  for  the  safety  of 
ihe  passenger  In  tbe  one  case  as  In  the  other. 
"▲  carrier  will  be  held  to  tbe  same  strict 
accountability  for  the, negligence  of  Its  serv- 
ants resulting  in  Injury  to  a  passenger  who 
is  lawfully  and  properly  on  a  freight  train  as 
governs  its  liability  for  such  negligence  when 
the  transportation  is  upon  a  train  devoted 
to  passenger  service  exclusively."  Railroad 
V.  Blnmenthal,  hereinbefore  cited;  Pennsyl- 
vania Co.  T.  Roy,  102  U.  8.  455,  26  L.  Ed. 


141.  The  test  given  to  tbe  jury  In  the  flftb 
paragraph  of  tbe  charge  was  not  the  one  here 
stated,  but  was  "the  ordinary  and  usual 
movements  of  said  train" ;  that  is,  tbe  freight 
train  on  which  appellant  was  riding.  Tb« 
ordinary  and  usual  movements  of  that  train 
may  have  been  negligent  In  the  highest  de- 
gree as  directed  towards  a  passenger.  The 
true  criterion  is  tbe  high  degree  of  care  in 
handling  such  a  train,  as  would  be  exercised 
by  very  prudent,  cautious,  and  competent  per- 
sons under  similar  circumstances.  Railway 
V.  Halloren,  53  Tex.  58,  37  Am.  Rep.  744; 
Railway  v,  Welch,  86  Tex.  203,  24  S.  W.  890, 
40  Am.  St  Rep.  829;  Railway  ▼.  Lanrlcella 
(Tex.  Civ.  App.)  26  S.  W.  801;  Railway  v. 
Pendleton,  30  Tex.  Civ.  App.  431,  70  S.  W. 
996;  Railway  v.  Adams,  32  Tex.  Civ.  App. 
112,  72  S.  W.  81 ;  BaU  v.  Mabry,  91  Ga.  781, 
18  S.  E.  64;  Railway  v.  Patillo  (Tex.  Civ. 
App.)  101  S.  W.  492.  Undue  prominence  may 
be  given  to  an  issue  by  recurring  to  it  often 
in  a  charge,  and,  when  an  Issue  is  fully  pre- 
sented in  the  charge  of  tbe  court,  there  Is  no 
necessity  for  repeating  it  in  a  special  charge. 
Such  repetition  might  under  certain  circum- 
stances become  error  requiring  a  reversal.  ' 

The  vital  points  raised  by  all  of  the  assign- 
ments of  error  have  been  disposed  of,  and, 
for  the  reasons  given,  the  judgment  is  re- 
versed, and  the  cause  remanded. 


•PIERCE  V.  GALVESTON,  H.  *  S.  A.   RT. 

CO.  et  al.« 

(Court  of  Civil  Appeals  of  Texas.     Feb.   29, 

1908.    Rehearing  Denied  March  19,  1908.) 

1.  Evidence  —  Judicial   Notice  —  Railroad 

TBACKS— O  WNERSHIP. 

The  courts  will  not  take  judicial  notice  of 
the  ownership  of  a  particular  railroad  track, 
.where  the  tracks  of  many  independent  compa- 
nies lie  in  doge  proximity  to  each  other  at  that 
point  in  a  city. 

2.  Appeal— Rkcobd— Questions  Presented— 
Rejection  of  Evidence  —  NECEssrrT  fob 
Showing  Natube  of  Evidence. 

Where  an  assignment  alleged  error  in  sus- 
taining objections  to  certain  questions,  but  tlie 
bill  of  exceptions  failed  to  show  what  tbe  an- 
swers of  the  witnesses  would  have  been  had 
they  testified,  the  assignment  will  not  be  con- 
sidered on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  fi  290&-2909.] 

8.  Sahe— Failubk  to  Reserve  Bill  of  Ex- 
ceptions. 

An  assignment  of  alleged  error  to  the  re- 
fusal to  suspend  a  trial  to  permit  a  party  to  as-* 
certain  by  whom  certain  facts  could  l>e  proved 
will  not  be  considered  on  appeal,  where  tliere  is 
no  statement,  and  it  does  not  appear  from  ap- 
pellant's brief  that  any  bill  of  exceptions  was 
reserved  to  tbe  action  of  the  court. 
4.  Saue  —  Review  —  Discretion  of  Trial 
Court— Akenduent  of  Petition  —  Condi- 
tion OF  Cause. 

Where  a  part  of  two  days  bad  been  con- 
sumed in  an  effort  to  prove  a  certain  fact,  and 
counsel  admitted  that  he  did  not  come  prepared 
to  prove  it,  thinking  it  would  l>e  admitted,  and 
thereupon  requested  permission  to  file  a  trial 
amendment  relating  to  the  fact  in  question,  but 

'Writ  of  error  denied  by  Supreme  Court. 
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it  did  not  appear  that  permission  to  witlidraw 
anonncement  of  ready  for  trial  was  requested 
in  order  to  file  ttie  pleading,  refusal  to  permit 
ttie  filing  is  not  error,  and  even  if  there  was 
such  a  request,  whether  it  should  l>e  granted 
would  l>e  discretionary  with  the  judge,  and  his 
action  would  not  I>e  reviewed  on  appeal. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §f  3825-3833.] 

5.  Same  —  WiTHDEAWAL  or  Announcement 
or  Ready  fob  Tbial. 

After  permission  to  file  a  trial  amendment 
was  refused  it  was  not  an  abuse  of  discretion  to 
refuse  to  grant  a  motion  to  withdraw  an  an- 
nouncement of  readiness  for  trial.' 

6.  Tbiai/— Direction  of  Vebdict— Grounds— 
Verdict  fob  Defendant  —  Failure  to 
Identift  Defendant  Liable. 

In  a  negligence  action,  where  plaintiff  fails 
to  prove  which  one  or  more  of  several  defend- 
ants was  guilty  of  the  negligence  resulting  in 
her  injury,  it  waa  not  error  to  instruct  a  verdict 
for  defendant*. 

Appeal  from  District  Court,  Harris  Coun- 
ty;  Ctiaa.  E.  Ashe,  Judge. 

Action  by  Addie  Pierce  against  tlie  Galves- 
ton, Harrisburg  &  San  Antonio  Railway  Com- 
pany and  otliers.  From  a  directed  verdict 
for  defendants,  plaintiff  appeals.    Affirmed. 

W.  A.  Cook,  for  apiiellant  Baker,  Botts, 
Parker  &  Garwood,  Lane,  Jackson,  Kelley 
St  Welters,  for  appellees. 

McMEANS,  J.  Addie  Pierce  instituted  suit 
against  the  Galveston,  Harrisburg  &  Son  An- 
tonio Railway  Company,  tlie  Texas  &  New 
Orleans  Railroad  Company,  tlie  Houston  & 
Texas  Central  Railroad  Company,  the  Hous- 
ton BSst  &  West  Texas  Railway  Company, 
tlie  Galveston,  Houston  &  Henderson  Railway 
Company,  and  the  San  Antonio  &  Aransas 
Pass  Railroad  Company  for  damages  for  per- 
sonal Injuries  alleged  to  have  been  sustained 
by  her  by  being  struck  by  a  moving  car  while 
she  was  crossing  Montgomery  avenue  in  the 
city  of  Houston.  She  alleged  that  the  Injury, 
occurred  on  the  track  of  the  railroad  owned 
by  the  Galveston,  Harrisburg  &  San  Antonio 
Railway  Company,  and  as  the  result  of  the 
negligence  of  those  operating  the  cars  of  all 
the  defendants,  or  each  of  them,  or  one  or 
more  of  them.  In  that  they,  or  one  or  more 
of  them,  shoved  or  backed  a  car  or  cars  over 
the  crossing  without  giving  warning  or  any  no- 
tice of  the  approach  thereof,  and  without  hav- 
ing any  brakeman  thereon,  and  without  ringing 
any  bell  or  blowing  any  whistle.  The  evi- 
dence tends  to  show  that  as  appellant  was 
passing  over  some  railroad  tracks  on  Mont- 
gomery avenue  a  car  or  cars  moving  from  the 
east  struck  and  injured  her.  There  was  no 
testimony,  however,  to  prove  to  what  railway 
company  the  track  upon  which  the  car  was 
moving  belonged,  nor  by  whose  locomotive, 
nor  by  what  crew  of  employes  the  car  was 
moved.  After  the  Introduction  of  testimony 
was  concluded  the  court  instructed  the  Jury 
to  return  a  verdict  for  defendants,  which  was 
done,  and  judgment  was  accordingly  rendered 
for  defendants. 

Appellant's  first  assignment  of  error  Is,  in 
effect,  that  tlie  court  erred  in  not  taking  Judi- 


cial notice  of  the  location  of  the  Galveston, 
Harrisburg  &  San  Antonio  Railway  Compa- 
ny's railroad  and,  the  fact  that  said  railroad 
crosses  Montgomery  avenue,  and  that,  from 
the  description  given  by  ihe  plaintiff  in  her 
testimony.  It  was  upon  that  railway  compa- 
ny's track  she  was  injured.  Appellant  testi- 
fied that  several  railroad  tracks  crossed  Mont- 
gomery avenue,  and  that  she  was  injured 
while  crossing  the  southernmost.  Other  wit- 
nesses testified  that  several  railroad  compa- 
nies owned  tracks  upon  the  crossing.  The 
assignment  is  without  merit  While  It  may 
be  judicially  known  that  the  terminus  of  the 
Galveston,  Harrisburg  &  San  Antonio  Rail- 
way Is  at  Houston  (Railway  v.  Johnson  [Tex. 
Ov.  App.]  29  S.  W.  430),  and  that  after  hav- 
ing i)ecome  established  and  permanent  in  its 
course,  and  Its  general  locality  notorious  and 
indisputable,  the  courts  will  take  Judicial  no- 
tice thereof  (Miller  v.  Railway  Co.,  83  Tex. 
519,  18  S.  W.  954),  no  case,  so  far  as  we  have 
been  able  to  ascertain,  goes  to  the  extent  of 
holding  that  the  courts  may  Judicially  know 
the  ownership  of  a  particular  traclc  where 
the  tracks  of  many  Independent  companies  lie 
in  close  proximity  to  each  other. 

By  her  second  and  third  assignments  appel- 
lant complains  of  the  action  of  the  court  in 
sustaining  objections  to  questions  propounded 
to  witnesses  in  an  effort  to  prove  that  the 
track  upon  which  she  was  injured  was  that 
of  the  Galveston,  Harrisburg  &  San  Antonio 
Railway  Company.  The  bills  of  exception 
preserving  the  points  set  out  the  questions 
proiMunded  and  the  objections  made  thereto, 
but  fall  to  show  what  the  answe;^  of  the  wit- 
nesses would  have  been  had  they  been  per- 
mitted to  testify.  It  has  been  repeatedly  held 
by  our  appellate  courts  that,  unless  it  tias 
been  shown  by  the  bill  what  was  expected  to 
be  proved  in  answer  to  a  qnestlon,  the  assign- 
ed error  will  not  be  considered. 

Error  is  assigned  on  the  refusal  of  the  court 
to  suspend  the  trial  of  the  case  during  its 
progress  in  order  to  permit  appellant  an  op- 
portunity to  ascertain  by  whom  she  could 
prove  the  ownership  of  the  track  upon  which 
she  was  injured.  The  assignment  is  not  fol- 
lowed by  a  statement,  nor  does  it  appear 
from  appellant's  brief  tliat  any  bill  of  excep- 
tion was  reserved  to  the  refusal  of  the  court 
to  suspend  the  trial  for  that  purpose.  We  de- 
cline to  consider  the  assignment. 

After  sibilant  on  the  trial  had  consumed 
a  part  of  two  days  in  an  effort  to  prove  the 
ownership  of  the  track  upon  which  stie  alleged 
she  was  injured,  and  after  her  counsel  had 
admitted  to  the  court  that  he  did  not  come 
prepared  to  prove  ownership,  thinking  that 
defendants  would  admit  it,  appellant  request- 
ed the  court  to  permit  her  to  file  a  trial 
amendment  setting  up  that  the  track  in  ques- 
tion belonged  to  either  the  Galveston,  Harris- 
burg &  San  Antonio  Railway  Company  or  to 
the  Texas  &  New  Orleans  Railway  Company, 
and  the  refusal  of  the  court  to  permit  the  fil- 
ing of  such  pleading  at  that  time  la  made 
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the  basis  of  appellant's  aeventb  assignment  of 
error.  It  does  not  appear  that  appellant  re- 
quested that  she  be  permitted  to  withdraw 
her  announcement  of  ready  in  order  to  file 
the  pleading.  Even  had  she  made  such  re- 
quest the  matter  of  granting  it  would  have 
rested  within  the  discretion  of  the  Judge,  and 
ills  action  in  refusing  to  permit  the  announce- 
ment to  be  withdrawn  for  tliat  purpose  would 
not  be  revised  on  appeal.  Nor  was  it  an 
abase  of  discretion  of  the  Judge  to  refuse  to 
grant  the  motion  of  appellant  to  withdraw 
her  announcement  of  readiness  for  trial  after 
he  Iiad  refused  permission  to  file  tlie  trial 
amendment,  as  complained  of  in  appellant's 
eighth  assignment. 

The  appellant  having  failed  to  prove  which 
one  or  more  of  the  several  defendants  had 
been  guilty  of  negligence  resulting  in  her  in- 
jury, tbe  court  did  not  err  In  instructing  a 
verdict 

There  bdng  no  reversible  error  pointed  oat 
In  any  of  tbe  assignments  the  Judgment  of 
tbe  district  court  Is  affirmed. 

Affirmed. 


SAN  ANTONIO  &  A.  P.  RT.  CO.   et  al.  v. 

MARTIN  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  12, 1908. 

Rehearing  Denied  April  1,  1908.) 

1.  Cabsiebs — Carbiaoe  of  Live  Stock— In- 
JUBIES  FROM  Delay— Actions— Petition— 
Sufficiency. 

In  an  action  for  damages  for  delay  in  de- 
livering cattle,  a  petition  alleging  tliat  defend- 
ant carriers  were  partners,  the  sbipping  and 
destination  of  the  cattle,  that  defendants  did 
not  exercise  reasonable  diligence  and  speed  in 
hanling  tbe  cattle  on  their  respective  lines,  and 
did  not  deliver  them  in  due  time,  and  that  each 
neglii^ently  and  carelessly  delayed  the  cattle  in 
transit,  etc.,  is  sufficienuy  specific  without  set- 
ting out  the  evidence  relied  on  to  prove  the 
negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼01.  9,  Carriers.  {  953.] 

2.  SAifB—TBiAi/— Misleading  Instbuctions- 
Duty  to  Tbanspobt  in  Reasonable  Time. 

An  instruction  stating  that  it  was  the  duty 
of  a  railroad  company  to  transport  cattle  re- 
ceived for  shipment  with  all  reasonable  dili- 
gence and  speed,  and  within  a  reasonable  time, 
instead  of  asserting  the  duty  to  be  to  exercise 
reasonable  care  to  safely  transport  within  a  rea- 
sonable time,  would  not  be  misleading  in  connec- 
tion with  a  general  cliarge  giving  tne  abstract 
role,  since  the  two  forms  of  expression  are  often 
treated  as  interchangeable. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  {  901.] 

8.  Tbiai/— Instbuctions— Undue  Pbouinencb 

or  Pabticulab  Mattebs. 

In  submitting  issues  of  fact  to  the  Jury 
the  trial  judge  may  state  the  rules  of  law  ap- 
purtenant to  the  case  both  in  tbe  abstract  and 
concrete,  without  ^ving  undue  prominence  to 
the  matter  in  question. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  46,  TrUl,  {§  577-581.] 

4.  Save— Refusal  of  Requests— Oause  Faib- 

LY  Submitted. 

Where  a  case  is  submitted  to  tbe  jury  with 
reasonable  fairness  and  accuracy,  refusal  of  re- 
quested instructions  is  not  error. 

[Ed.  Note. — For  casps  in  point  see  Cent  Dig. 
Tol.  46,  Trial,  f§  651-659.] 


5.  Same  —  Aboument    of    Counsel  —  With- 

DBAWAL  OF  OBJECTIONABLE   MaTTEB  —  BT- 
FECT. 

Where  language  com]^lained  of  as  used  in 
addressing  the  jury  was  withdrawn  by  the  coun- 
sel when  objected  to,  and  the  court  specifically 
bistructed  the  jury  to  disregard  it  the  use  of 
the  language  will  not  warrant  reversal. 

[£jd.  Note.— For  cases  in  .point,  see  Cent  Dig. 
vol.  46,  Trial,  S  316.] 

Appeal  from  District  Court,  Falls  County ; 
Sam  R.  Scott  Judge. 

Action  by  T.  O.  Martin  and  another  against 
tbe  San  Antonio  &  Aransas  Pass  Railway 
Company  and  two  other  railway  companies. 
From  a  judgment  against  tbe  two  other  rail- 
way companies,  they  appeal.    Affirmed. 

Splvey  &  Carter,  for  appellants.  Z.  I. 
Harlan,  for  appellees. 

KEY,  J.  T.  O.  Martin  and  J.  W.  Hamlltou 
brought  this  suit  against  the  San  Antonio  & 
Aransas  Pass  Railway  Company,  tbe  Mis- 
souri, Kansas  &  Texas  Railway  Company, 
and  the  Missouri  Kansas  &  Texas  Railway 
Company  of  Texas,  for  damages  on  account 
of  declining  market  excess  shrinkage,  and 
extra  feed  on  a  shipment  of  cattle  from  Rose- 
bud, Tex.,  to  the  National  Stockyards  in  East 
St  Louis,  III.,  alleged  to  have  been  caused  by 
unreasonable  and  negligent  delays  in  trans- 
portation. At  tbe  trial  the  court  instructed 
a  verdict  for  the  San  Antonio  &  Aransas  Pass 
Railway  Company,  and  that  defendant  went 
out  of  the  case.  Tbe  other  two  defendants 
answered  together  by  general  denial,  and  also 
averred  that  the  cattle  were  transported  with 
all  reasonable  dispatch  until  they  reached 
Denison,  where,  on  account  of  unprecedented 
overfiows  north  of  Deuison,  tbe  cattle  were 
held  for  a  time  in  an  effort  to  proceed  north- 
ward, and  later  were  returned  to  Ft.  Worth 
and  sent  forward  by  another  route.  The  de- 
fendants averred  that  they  did  all  in  their 
power  to  advance  the  shipment.  Including  a 
futile  effort  to  reroute  it  at  Denison  before 
going  back  to  Ft  Worth.  By  supplemental 
petition  the  plaintiffs  Interposed  special  ex- 
ceptions to  the'  defendants'  special  answer, 
and  responded  thereto  by  a  genera]  denial. 
There  was  a  jury  trial  resulting  in  a  ver- 
dict for  the  plaintiffs  against  both  defend- 
antsp  for  $452.83  for  decline  In  market  value, 
$778.46  for  shrinkage  In  weights,  and  $91.25 
for  extra  charges  paid,  with  6  per  cent.  In- 
terest on  each  Item  from  June  13,  1904.  The 
plaintiffs  filed  a  remittitur  for  the  $91.25 
awarded  by  the  verdict  for  extra  charges, 
and  the  coutt  rendered  Judgment  for  the 
plaintiffs  against  the  defendants  for  $1,231.- 
29,  with  6  per  cent  Interest  from  June  13, 
1904,  and  the  defendants  have  appealed. 

The  first  assignment  of  error  Is  addressed 
to  the  action  of  tbe  court  in  overruling  a 
8i)ecial  exception  to  the  averments  in  the 
plaintiffs'  petition  charging  negligence  and 
failure  to  transport  with  reasonable  diligence. 
It  was  charged  in  the  plaintiffs'  petition 
that  the  two  defendants  who  were  held  11a- 


Digitized  by 


Google 


982 


108  SOUTHWESTERN  REPOKTEB. 


(Tex. 


ble  and  baye  appealed  were  partners,  and 
the  ninth  and  tenth  paragraphs  of  the  pe- 
tition read  as  follows: 

"(9)  That  after  receiving  said  cattle  for 
shipment  as  aforesaid  it  then  became  and  was 
the  legal  dat7  and  obligation  of  each  of  said 
defendants  to  handle  the  same  with  ordinary 
care  and  prudence,  and  to  transport  the  same 
with  all  reasonable  diligence  and  speed  over 
their  respective  lines  of  railroads  from  point 
of  receipt  by  them  towards  their  destination, 
In  order  that  tbey  might  be  delivered  at  des- 
tination ir  good  marlcetable  condition;  that 
by  the  exercise  of  reasonable  diligence  and 
speed  by  said  defendants  In  the  running  and 
operating  of  their  trains  over  their  respective 
lines  of  railroad  in  hauling  said  cattle,  and 
by  the  exercise  of  ordinary  care  and  pru- 
dence on  their  part,  said  cattle  should  and 
ought  to  have  been  tuuled  and  transported 
from  Rosebud,  Tex.,  to  National  Stockyards, 
East  St  Louis,  111.,  on  or  by  the  6th  day  of 
June,  1904;  that  said  defendants  did  not 
exercise  reasonable  diligence  and  speed  In  the 
running  and  operating  of  their  trains  over 
their  respective  lines  of  railroad  in  hauling 
said  cattle,  and  did  not  transport  and  haul 
said  cattle  with  reasonable  diligence  and 
speed  over  their  respective  lines  of  railroad 
after  they  received  the  same,  as  aforesaid, 
and  did  not  deliver  the  same  or  cause  the 
same  to  be  delivered  to  plaintiff's  said  bro- 
kers at  destination  In  due  time,  but  on  the 
contrary  they  each  negligently  and  careless- 
ly delayed  said  cattle  in  transit  over  their 
respective  lines  of  railroad  so  that  they  did 
not  reach  their  point  of  .destination  afore- 
said until  late  in  the  afternoon  of  the  11th 
day  of  June,  1904,.  too  late  to  be  sold  on  the 
cattle  market  at  that  place  of  that  day. 

"(10)  That  at  the  time  of  their  delivery  to 
said  defendants  as  aforesaid  said  cattle  were 
fat  and  in  good  condition  for  market;  that 
said  cattle  were  being  shipped  and  were  in 
fact  shipped  by  plaintiffs  for  the  purpose  of 
being  sold  upon  the  cattle  markets  of  Na- 
tional Stockyards,  East  St  Louis,  111.,  as  was 
well  known  to  defendants  and  each  of  them, 
and  It  became  and  was  the  duty  of  each  of 
said  defendants  to  so  care  for  said  cattle 
In  transit  and  to  so  handle  and  haul  them, 
that  they  would  arrive  at  said  market  with- 
in a  reasonable  time  after  shipment  and 
would  arrive  in  good  flesh  and  good  market- 
able condition;  that  by  exercise  of  proper 
care  and  reasonable  diligence  and  proper 
speed  in  hauling  the  same  over  their  respec- 
tive lines  of  railroad  said  cattle  should  and 
ought  to  have  arrived  at  their  destination 
and  market  aforesaid  in  good  marketable 
condition  and  appearance,  and  still  fat ;  that 
said  defendants  did  not  exercise  proper  care 
In  the  handling  of  said  cattle  in  transporta- 
tion by  them,  and  did  not  haul  the  same  with 
proper  care  and  speed,  but  the  same  were 
delayed  In  transit  an  unusual  length  of  time 
as  hereinbefore  alleged;  that  during  said 
delay  the  said  cattle  were  kept  confined  In 


cars  by  eacb  of  said  defendants  and  In  mudd.v 
and  crowded  pens,  without  rest  and  without 
water  and  food,  or  a  sufficient  amount  of 
water  and  food,  and  without  rest  and  by  rea- 
son thereof  tbey  became  tired  and  restless 
and  hooked  and  gored  each  other,  became 
shrunken  in  flesh  and  weight,  and  emaciated 
and  drawn,  and  of  bad  marketable  appear- 
ance and  condition,  by  reason  of  all  n*  which 
plaintiffs'  said  cattle  greatly  depreciated  in 
value,  and  plaintiffs  suffered  great  flnanciai 
loss." 

These  averments  are  as  full  and  specific 
as  those  held  to  be  sufficient  In  Railway  Co. 
V.  Jones  (Tex.  Civ.  App.)  91  S.  W.  611,  de- 
cided by  this  court,  and  writ  of  error  denied 
by  the  Supreme  Court  By  the  contract  sned 
on  appellants  obligated  themselves  to  trans- 
port and  deliver  the  shipment  with  reason- 
able diligence,  and  if  they  failed  to  do  ao, 
and  negligently  delayed  the  shipment  It  was 
sufficient  to  charge  in  the  petition  that  they 
were  guilty  of  such  negligent  delay,  witliout 
setting  out  the  evidence  relied  on  to  prove  it 

Under  the  second  assignment  complaint  Is 
urged  against  a  paragraph  of  the  court's 
charge  stating  that  It  was  the  duty  of  a 
railroad  company  to  transport  cattle  received 
for  shipment  with  all  reasonable  diligence 
and  speed,  and  within  a  reasonable  time. 
The  first  proposition  submitted  under  that 
assignment  asserts  that  the  duty  of  the  car- 
rier is  to  exercise  reasonable  care  to  safely 
transport  within  a  reasonable  time,  and  that 
a  charge  which  requires  the  carrier  to  trans- 
port within  a  reasonable  time  is  erroneous. 
If  the  distinction  contended  for  is  not  hyx)er- 
critical,  it  is  too  nice  to  justify  the  conclu- 
sion that  the  Jury  were  misled  by  the  para- 
graph referred  to,  when  construed  in  connec- 
tion with  the  entire  charge.  The  two  forms 
of  expression  are  often  treated  as  inter- 
changeable. Railway  Co.  v.  Hunt  (Tex.  Civ. 
App.)  81  a  W.  322;  Railway  Co.  v.  Stan- 
field  (Tex.  av.  App.)  90  S.  W.  518;  Railway 
Co.  V.  Trump  (Tex.  Sup.)  97  S.  W.  464 ;  Rail- 
way Co.  V.  Gillette  (Tex.  Civ.  App.)  99  S.  W. 
713 ;  21  Am.  &  ESig.  Ency.  Law  (2d  Ed.)  464, 
1006,  and  authorities  there  cited;  23  Am. 
&  Eng.  Ency.  Law,  946 ;  0  Am.  &  Eng.  Ency. 
Law,  456,  and  authorities  there  cited. 

The  second  and  last  proposition  under  the 
second  assignment  is  Incomplete,  bat  points 
to  the  contention  that  If  the  paragraph  com- 
plained of  was  corrected  by  the  other  por- 
tions of  the  charge,  then  undue  prominence 
was  given  to  the  question  of  failure  to  trans- 
port with  reasonable  dispatch.  We  overrule 
that  contention,  and  bold  that  It  Is  permissi- 
ble for  a  trial  Judge  In  his  charge  to  first 
state  the  rules  of  law  pertinent  to  the  case 
in  the  abstract  and  then  in  the  concrete,  in 
submitting  the  issues  of  fact  to  the  Jury. 

The  third  and  fourth  assignments  present 
kindred  questions,  and  are  disposed  of  by 
what  has  been  said  in  reference  to  the  sec- 
ond assignment. 

There  are  several  other  assignments  oom- 
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plaining  of  the  court's  charge,  and  others 
relating  to  the  refusal  of  requested  Instmc- 
tlon&  Considering  the  entire  charge  and  sev- 
eral Instractlons  given  at  the  request  of  ap- 
pellants, we  are  of  opinion  that  the  case  was 
submitted  to  the  Jury  with  reasonable  fair- 
ness and  accuracy,  and  that  the  assignments 
referred  to  are  without  merit 

We  also  overrule  the  assignments  which 
are  addressed  to  the  action  of  the  court  in 
admitting  certain  testimony.  There  are  sev- 
eral assignments  which  assail  the  verdict  of 
the  Jury ;  but  we  find  testimony  In  the  rec- 
-ord  which  authorized  the  jury  to  And  that 
the  appellants  failed  to  exercise  reasonable 
care  and  diligence,  and  were  guilty  of  un- 
reasonable and  negligent  delay  in  transport- 
ing the  shipment,  and  were  not  excused  for 
failure  to  comply  with  their  contract  by  un- 
precedented floods,  and  that  the  shipment  was 
damaged  and  plaintiffs  sustained  injury  to 
the  extent  awarded  by  the  judgment,  and 
we  so  find  the  facts. 

The  language  used  by  the  plaintiffs'  attor- 
ney in  addressing  the  jury,  which  Is  complain- 
ed of  by  the  twenty-second  assignment  of  er- 
ror, was  Improper,  but  it  was  withdrawn 
by  the  attorney  referred  to  when  it  was  ob- 
jected to,  and  the  court  specifically  instruct- 
ed the  Jury  to  disregard  It  Hence  we  con- 
clude that  the  case  should  not  be  reversed 
on  that  account 

The  other  language  objected  to  by  another 
assignment  we  are  inclined  to  think  was 
not  improper.  However,  It  was  also  with- 
drawn, and  the  Jury  instructed  to  disre- 
gard It 

Upon  the  whole  case  our  conclusion  Is  that 
no  reversible  error  has  been  shown,  and  the 
judgment  is  affirmed. 

Affirmed. 


WILLIAMSON  V.  HEATH. 

<Conrt  of  Civil  Appeals  of  Texas.     Feb.  18, 
1908.)  ^ 

1.  LnciTATiOH   OF  Actions — Computaton   of 
Pebiod — AccBnAJL  OF  Right— Conditions. 

Where  defendant  sold  a  bull  with  a  verbal 
guarantee  that  it  was  a  breeder,  and  that  he 
would  refund  the  purchase  price,  less  the  beef 
value  of  the  animal,  upon  satlsfactjry  proof  that 
it  was  barren,  plaintiS  bad  no  cause  of  action ; 
and  the  statute  of  limitations  would  not  l>egin 
to  run  until  satisfactory  proof  was  made,  es- 
pecially where  there  was  no  unreasonable  delay. 

2.  Same  — Statdct  Applicable  —  Obal  Oon- 

TBACT. 

The  two-vear  statute  would  be  the  one 
applicable  to  tne  transaction. 

Appeal  from  Harris  County  Court 
Action  by  William  P.  Heath  against  George 
E.  Williamson.    E^m  a  judgment  for  plain- 
tiff, defendant  ai^ieals.    Affirmed. 

Ira  P.  Jones  and  Bryan  &  McRae,  for  ap- 
pellant    L.  B.  Moody,  for  appellee. 

REESE,  X    The  contract  of  Williamson 
was  not  alone  a  verltal  guaranty  that  the 


bull  was  a  breeder,  but  that  he  would  refund 

the  purchase  money,  less  the  value  of  the 

bull  for  beef,  upon  satisfactory  proof  that 

the  bull  was  barren.  -  Appellee  had  no  cause 

of  action  until  this  satisfactory  proof  was 

made,  and  this  was  not  done  until  within 

•two  years  of  the  filing  of  the  suit     There 

was  no  unreasonable  delay  on  appellee's  part 

We  hold  that  the  two-year  statute  applies. 

The  judgment  Is  affirmed. 

Affirmed. 


WERKHEISER  r.  FOARD. 

(Court  of  CMvil   Appeals   of  Texas.     Jan.   29. 

1906.     Rehearing  Denied  March  25.  1908.) 

1.  Writ  of  Ebbob  —  Review— Pbesukptioh— 
FiNDiHos  of  Coitbt. 

On  writ  of  error  every  reasonable  presump- 
tion must  be  indulged  in  favor  of  conclusions 
of  fact  by  the  lower  court. 
■  [Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i%  3955-3995.] 

2.  BoTJNDABiEB  —  AscEBTAiNMENT— Conflict- 
in  o  Elements  —  Relative  Impobtance  — 
Monuments,  Coubses,  and  Distances. 

A  tract  was  surveyed,  and  the  corners  of 
blocks,  lots,  streets,  and  alleys  were  marked  by 
stakes.  The  surveyor  died  soon  after,  and  an- 
other surveyor  was  employed  to  prepare  a  plat 
from  the  one  made  at  the  time  of  the  survey 
and  put  it  in  a  condition  for  record.  The  cor- 
ner of  a  lot  as  located  by  the  course  and  dis- 
tance called  for  by  the  plat  did  not  coincide  with 
the  comer  located  by  the  surveyor's  stake. 
Held,  that  the  stake  fixed  by  the  surveyor  con- 
trolled the  calls  for  course  and  distance  in  the 
plat. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Boundaries,  H  14,  18.] 

3.  Same— Estoppel. 

PlaintiS  and  his  family  had  a  homestead 
in  one  half  of  a  city  lot  but  a  narrow  strip 
thereof  was  inclosed  with  the  other  half  of  the 
lot  by  a  fence.  Defendant  purcliased  the  adjoin- 
ing lot  without  any  inquiry  as  to  the  true  bounda- 
ry, and  subsequentlv  erected  improvements  which 
encroached  upon  the  strip  l>e]onging  to  plain- 
tiff. PlaintiS  did  not  object  to  the  erection  of  the 
improvements  on  his  land,  nor  did  he  make  any 
misrepresentations  inducing  their  erection  there- 
on; but  his  wif«,  upon  learning  that  defendant 
was  occupying  the  strip,  objected  thereto.  Held. 
that  plaintiff  was  not  estopped  from  asserting 
the  true  lx>nndary  lietween  his  homestead  and 
defendant's  lot. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  8,  Boundaries,  f§  227-231.] 

4.  Tbespass  to  Tbt  Title  —  Impbovements  — 
Compensation. 

Where  a  person  purchases  a  lot  without 
showing  the  slightest  diligence  to  ascertain  its 
boundaries,  and  as  a  result  erects  improvements 
partly  on  another's  lot  he  cannot  in  an  action 
against  him  establishing  the  true  boundary, 
claim  compensation  as  for  improvements  made 
on  the  other's  land  in  good  faith,  especially  where 
he  was  granted  the  right  to  remove  the  improve- 
ments. 

Error  from  District  Court,  Bell  County: 
John  M.  Furman,  Judge. 

Trespass  to  try  title  by  R.  H.  Foard  against 
W.  E.  Werlchelser.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Durrett  &  Pendleton,  for  plaintiff  in  error. 
A.  M.  Monteith,  for  defendant  In  error. 
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RICE,  J.  Defendant  In  error,  R.  H.  Toard, 
brought  this  suit  In  the  district  court  of  Bell 
county  against  plaintiff  In  error  for  the  title 
and  possession  of  the  north  half  of  lot  4  In 
block  2  of  Chapman's  addition  to  the  city  of 
Temple,  Bell  county.  While  the  suit  was  in 
form  of  trespass  to  try  title,  yet  It  was  ln< 
fact  a  boundary  suit  to  establish  the  line  be- 
tween the  north  half  of  said  lot  4,  which  Is 
o\>-ned  and  occupied  by  plaintiff,  Foard,  and 
the  south  half  of  the  same,  which  Is  owned 
and  occupied  by  defendant,  Werkhelser;  the 
land  in  dispute  being  a  strip  2^  feet  wide  by 
150  feet  long  on  the  south  side  of  a  partition 
fence  of  the  parties,  and  within  defendant's 
inclosure.  Defendant  answered  by  plea  of 
not  guilty,  plea  of  3,  5,  and  10  years'  limita- 
tion, and  suggested  improvements  In  good 
faith  and  on  the  trial  urged  that  plaintiff 
was  estopped  from  claiming  the  land  in  dis- 
pute on  account  of  his  conduct  leading  de- 
fendant to  believe  that  the  partition  fence  be- 
tween them  was  on  the  boundary  line,  and  In 
permitting  defendant  to  place  Improvements 
on  the  disputed  strip.  The  case  was  tried 
by  the  court  without  a  Jury,  and  Judgment 
rendered  for  plaintiff  for  the  disputed  strip 
of  land,  and  granting  defendant  the  right  to 
move  his  Improvements  therefrom  within  a 
period  of  100  days  from  the  date  of  said  Judg- 
ment, from  which  .Judgment  this  writ  of 
error  is  prosecuted. 

The  court's  findings  of  fact  and  conclusions 
of  law  which  we  adopt  are  as  follows: 


"Ttodlngs  of  Fact 

"I  find  that  the  following  facts  were  es- 
tablished by  the  evidence  on  the  trial  of  the 
above-entitled  and  numbered  cause,  to  wit: 

"(1)  W.  S.  Chapman  owned  a  20-acre  tract 
of  land  within  the  corporate  limits  of  the 
dty  of  Temple,  and  adjoining  the  original 
plat  of  said  city.  The  north  Hue  of  this 
tract  formed  a  part  of  the  south  line  of  the 
original  plat,  and  Its  northwest  comer  was 
Identical  with  one  of  the  comers  of  the  orig- 
inal town  plat.  In  1882  the  said  Chapman 
caused  this  tract  of  land  to  be  surveyed  and 
platted  as  W.  S.  Chapman  addition  to  the 
city  of  Temple. 

"(2)  The  surveyor  who  laid  off  and  platted 
this  addition  first  ran  the  lines  of  the  blocks, 
lots,  streets,  and  alleys,  marking  the  comer 
of  each  by  a  pine  stake  driven  In  the  prai- 
rie, and  drew  a  plat  of  the  survey  as  It  was 
made.  This  surveyor,  Pat  Duncan,  died 
soon  after  the  survey  was  made,  and  Chap- 
man had  Bd.  T.  Rucker,  another  surveyor, 
to  prepare  a  plat  of  the  addition  from  the 
one  made  by  Duncan  at  the  time  of  the  sur- 
vey, and  put  same  in  condition  f<Mr  record, 
which  was  as  -foliows: 

"Plat  of  W.  S.  Chapman  addition  to  the 
town  of  Temple,  Bell  county,  Texas.  Scale, 
200  feet  to  1  inch.  All  alleys  20  feet  wide. 
Streets  80  feet  wide.  Avenue  N.  60  feet  wide. 
Whole  lot  llOxlGO  feet,  except  on  west  side 
of  blocks  1  and  4. 
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"Signed  and  acknowledged  by  W.  S.  Chap- 
man, and  filed  for  record  February  4,  1884, 
at  2:50  o'clock  p.  m.  Recorded  In-  volume 
46,  on  page  492,  Deed  Records  of  Bell  county, 
Tex. 

"(3)  In  September  and  Xorember,  1882, 
Cbapmau  sold  and  conveyed  lots  in  said  ad- 
dition by  the  foregoing  plat  to  Rich  and  to 
Green,  describing  them  as  certain  lots  In 
certain  blocks  of  W.  S.  Chapman's  addition 
to  the  city  of  Temple.  The  deeds  to  these 
lots  were  immediately  recorded  in  the  deed 
records  of  Bell  county,  Tex.,  and  the  city  of 
Temple  accepted  the  streets  of  said  addition 
by  grading  and  Improving  same.  The  said 
plat  was  recorded  ii;  the  deed  records  of 
Bell  county  in  ,  1884. 

"(4)  On  December  11,  1882,  W.  8.  Chap- 
man sold  and  conveyed  to  R.  H.  Foard, 
plaintiff  In  this  cause,  the  south  one-half  of 
lot  Xo.  4  In  block  2  of  W.  S.  Chapman  add- 
ition to  the  town  of  Temple,  Bell  county, 
Tex.,  and  on  January  24,  1883,  the  north 
one-half  of  the  same  lot.  Before  the  sale, 
while  they  were  discussing  the  same  W.  S. 
Chapman  pointed  out  to  R.  H.  Foard  the  pine 
stakes  which  the  surveyor  had  driven  down 
as  the  southeast  corner  of  said  lot  4  in  block 
2.  At  this  time  Rich  had  fenced  his  lot  and 
placed  the  southeast  comer  of  same  on  the 
marked  comer  of  the  survey,  and  this  was 
pointed  out  to  Foard  by  Chapman  as  the  north- 
east comer  of  said  lot  No.  4.  and  was  ISO 
feet  from  the  stake  pointed  out  as  the  south- 
east corner  of  said  lot  4.  The  sole  descrip- 
tion of  the  lots  contained  in  the  deeds  Is  as 
follows:  (1)  In  the  deed  dated  December  11, 
1882:  'It  being  the  south  one-half  of  lot  four 
(4)  in  block  No.  two  (2)  of  Chapman's  add- 
ition to  the  town  of  Temple,  Bell  county, 
Tes.;  said  south  one-half  of  said  lot  fronting 
75  feet  on  Ninth  street'  (2)  In  the  deed 
dated  January  24,  1883:  'It  being  the  north 
one-half  of  lot  No.  4  in  block  No.  two  (2)  of 
Chapman's  addition  to  the  town  of  Temple, 
Bell  county,  Tex.;  said  north  one-half  of  said 
lot  fronting  75  feet  on  9th  street.' 

"(5)  In  the  spring  of  1883  R.  H.  Foard  built 
a  house  on  the  south  one-half  of  said  lot  4 
In  block  2,  and  Inclosed  the  entire  lot  with  a 
fence.  He  placed  the  post  for  the  south- 
east corner  of  his  fence  in  the  identical  point 
where  the  surveyor  drove  down  the  pine 
stake  for  the  southeast  corner  of  said  lot 
No.  4  at  the  time  the  survey  was  made,  and 
ran  his  fence  to  the  other  three  corners  of 
said  lot  4  as  the  same  were  marked  by  the 
surveyor,  which  fencing  from  said  comer  Is 
now  at  the  same  place.  Some  time  after  dur- 
ing the  same  year  be  built  a  fence  from  the 
east  line  to  the  west  line  of  said  lot  No.  4 
at  a  point  77  feet  and  6  inches  from  the 
corner  post  at  the  southeast  corner  of  his 
inclosure  and  72  feet  and  six  Inches  from  the 
northeast  comer  of  same.  Before  building 
this  partition  he  bad  planted  a  privet  hedge 
from  the  east  line  to  the  west  line  of  said 
lot  at  a  point  75  feet  from  his  south  fence 


and  the  same  distance  from  bis  north  fence. 
The  partition  fence  was  built  on  the  north 
side  of  the  hedge  for  Its  protection. 

"(6)  On  the  4th  day  of  January,  1896,  B.  H. 
Foard  sold  and  conveyed  to  Charles  R.  Renker 
by  warranty  deed  the  south  one-half  of  said 
lot  No.  4,  the  sole  description  in  said  deed 
being  as  follows:  'It  being  the  south  one-half 
of  lot  No.  four  (4)  In  block  No.  two  (2)  of 
Chapman's  addition  to  the  town  of  Temple, 
Bell  county,  Tex.;  said  south  one-half  of 
said  lot  fronting  75  feet  on  9th  street' 
Renker  moved  on  the  south  one-half  of  lot 
No,  4  and  occupied  the  same  until  April  3, 
1901.  R.  H.  Foard  at  the  same  time  occupied 
with  his  family  a  house  which  he  had  built 
on  the  north  one-half  of  the  said  lot  No.  4. 
The  cross-fence  77  feet  6  Inches  from  the 
southeast  comer  and  72  feet  6  inches  from  the 
northeast  comer  of  the  fence  built  by  Foard 
was  the  partition  fence  between  the  prem- 
ises occupied  by  Renker  and  his  family  and 
the  premises  occupied  by  R.  H.  Foard  and  his 
family.  Renker  sold  the  lot  to  Blum  AprU  3, 
1901,  and  Blum  sold  .the  some  to  Sam  Levy 
on  January  11,  1904,  and  Sam  Levy  sold  the 
same  to  W.  B.  Werkhelser  by  warranty  deed 
dated  March  8,  1904.  The  description  of 
said  lot  in  all  these  deeds  was  the  same  as 
In  the  deed  from  Foard  to  Renker.  Blum  occu- 
pied the  premises  with  his  family  from  1901 
to  1904,  as  Renker  had  done.  About  18So 
R.  U.  Foard  built  a  residence  on  the  north 
one-half  of  said  lot  No.  4,  and  occupied  the 
same,  together  with  all  of  said  lot  north  of 
said  partition  fence,  as  a  homestead  from 
that  time  till  the  trial  of  this  cause,  and 
claimed  all  of  said  north  one-half  of  lot  4 
as  bis  homestead.  Mrs.  Foard  did  not  at  any 
time  consent  for  Werkhelser  to  occupy  any 
part  of  the  north  one-half  of  said  lot  4,  and 
as  soon  as  her  attention  was  called  to  the 
fact  that  Werkhelser  was  occupying  a  portion 
of  same  she  objected  to  same  to  Werkhelser. 

"(7)  During  the  time  tliat  Renker  and  Blum 
were  occupying  the  south  one-half  of  said  lot 
4  after  they  had  bought  the  same  the  plain- 
tiff, R.  H.  Foard,  called  the  attention  of  each 
of  them  to  the  fact  that  there  was  two  feet 
and  six  Inches  of  land  «n  their  side  of  the 
fence  which  belonged  to  him,  and  that  the 
hedge  was  on  the  line,  and  each  of  them 
acquiesced  in  his  claim;  and  he  frequently 
trimmed  said  hedge  and  cared  for  same. 

"(8)  W.  E.  Werkhelser  bought  the  south 
one-half  of  said  lot  No.  4  without  any  notice 
of  R.  H.  Foard's  claim  to  the  two  feet  and 
six  Inches  of  land  on  the  south  side  of  the 
partition  fence,  and  believed  at  the  time  he 
bought  the  same  that  the  partition  fence  was 
the  boundary  line  between  the  lot  he  pur- 
chased and  the  one  occupied  by  the  plaintiff, 
R.  H.  Foard.  Before  Werkhelser  moved  on 
the  lot  he  caused  considerable  Improvements 
to  be  made  thereon.  Among  these  Improve- 
ments was  the  removal  of  the  hedge  which 
grew  near  the  partition  fence  on  the  south 
side  of  same,  and  the  removal  of  a  two-story 
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bam  about  20x30  feet  in  size  from  tbe 
middle  of  tbe  west  eud  of  the  lot  to  the  north- 
west corner  of  the  lot  as  the  same  was  in- 
closed. The  wall  of  said  barn  was  placed  on 
a  line  with  said  partition  fence,  and  the 
roof  extended  over  on  the  north  side  of  same 
about  18  Inches. 

"(9)  When  Werkhelser  was  Iiavlng  said 
bam  moved,  as  stated  above,  he  caused  the 
partition  fence  between  his  premises  and 
those  of  the  plaintiff,  R.  H.  Foard,  to  be  tak- 
en out  for  a  distance  of  about  25  feet  from 
the  west  line  of  lot  No.  4.  During  tbe  time 
and  after  the  fence  was  removed,  and  while 
tbe  workmen  were  preparing  to  move  the 
bam,  so  that  the  north  end  of  the  same 
would  be  on  a  line  with  the  partition  fence, 
the  plaintiff,  R.  U.  Foard,  was  at  home,  and 
saw  them  move  the  bam,  and  saw  them  dig- 
ging up  the  hedge,  and  made  no  objection 
thereto.  At  this  time  the  hedge  had  died  out 
and  extended  only  about  two-thirds  across 
the  lot. 

"(10)  About  the  time  the  barn  was  moved 
and  located  as  stated  above  Foard  and  Werk- 
helser made  an  agreement  for  replacing  the 
said  partition  fence  between  their  premises 
with  a  new  partition  fence.  By  the  terras  of 
this  agreement  Werkhelser  was  to  furnish 
the  new  material  necessary  for  rebuilding  the 
fence,  and  Foard  was  to  do  the  labor.  In 
pursuance  of  this  agreement  Werkhelser  fur- 
nished the  said  new  material  and  Foard  built 
the  fence,  placing  the  same  exactly  where 
the  old  fence  had  stood.  The  building  of 
this  fence  occupied  some  week  or  10  days  of 
Foard's  time,  working  off  and  on,  and  during 
this  time  Werkheiser's  Improvements  and 
repairing  on  his  lot  were  in  progress.  EV>ard 
rebuilt  this  new  fence  on  a  line  with  the 
north  end  of  Werkheiser's  bam,  as  the  same 
had  been  moved  and  77%  feet  from  the  south 
fence  on  Werkheiser's  lot  and  72%  feet  from 
the  north  line  of  Foard's  lot 

"(11)  At  tbe  tinte  the  bam  was  being 
moved  and  located  on  a  line  with  the  par- 
tition fence  and  the  other  Improvements 
were  being  placed  on  said  line,  and  at  tbe 
time  of  the  agreeopent  ^or  rebuilding  the 
partition  fence,  and  while  the  same  was  being 
built,  Werkhelser  had  no  notice  of  any  claim 
of  Foard's  to  any  land  south  of  the  partition 
fence,  or  of  the  fiact  that  his  Inclosure  in- 
cluded 77%  feet  instead  of  75  feet,  and  be 
believed  that  the  partition  fence  was  on  the 
boundary  line  between  his  lot  and  Foard's  lot. 
There  was  never  anything  said  between  Werk- 
helser and  Foard  during  all  of  this  time  as 
to  the  location  of  the  boundary  line  between 
their  lots,  or  as  to  the  said  fence  being  on  the 
said  boundary  line. 

"(12)  Shortly  after  the  completion  of  the 
fence  and  the  removal  of  the  bam  on  the 
2%  feet  of  land  just  south  of  the  partition 
fence  Foard  told  Werkhelser  that  there  was 
77%  feet  in  Werkheiser's  lot  and  only  72% 
feet  in  Foard's  lot,  and  claimed  the  title  to 
2%  feet  on  the  south  side  of  the  partition 


fence.  This  was  some  time  In  the  spring  of 
1904. 

"(13)  The  value  of  the  improvements  placed 
by  Werkhelser  on  the  2%  feet  of  land  south 
of  tbe  partition  fence  is  $100,  the  cost  of 
moving  back  such  Improvements  will  be  $75, 
and  the  value  of  the  2%  feet  of  land  is  $35. 
The  end  of  the  bam  could  not  be  sawed  off 
without  injury  to  tbe  balance  of  the  building. 

"(14)  Some  time  in  1906,  shortly  before 
the  filing  of  this  suit,  Foard  demanded  of 
Werkhelser  that  he  either  buy  tbe  2%  feet 
of  land  in  controversy  or  pay  rents  on  the 
same.  Werkhelser  and  Foard  then  agreed  to 
arbitrate  and  to  have  a  surveyor  mn  the  lines 
and  locate  the  boundary  between  them,  and 
that  they  would  each  pay  one-half  of  the  sur- 
veyor's fees.  In  pursuance  of  this  agreement 
they  procured  the  services  of  Robert  Smith, 
an  engineer,  who  ran  the  lines  and  located 
the  southeast  comer  of  lot  No.  4,  block  No. 
2,  at  a  point  2%  feet  north  of  the  southeast 
comer  of  Werkheiser's  fence,  and  exactly 
75  feet  south  of  tbe  partition  fence  built  by 
Foard  betvreen  his  premises  and  those  of 
Werkhelser.  The  said  arbitration  agreement 
was  signed  by  Foard  and  Werkhelser,  and 
arbitrators  agreed  upon.  After  Robert  Smith 
located  the  line  Foard  asked  Werkhelser  for 
the  writing,  and  Werkhelser  gave  it  to  him, 
saying  there  was  nothing  to  arbitrate.  Rob- 
ert Smith  commenced  this  survey  of  the  lots 
at  an  iron  pin  identified  by  W.  S.  Chapman 
as  the  original  northeast  corner  of  lot  3, 
block  4,  of  said  addition,  which  replaced  a 
pine  stake. 

"(15)  The  southeast  comer  of  Werkheis- 
er's fence  is  located  at  the  point  where  tbe 
surveyor  drove  the  pine  stake  for  the  south- 
east comer  of  said  lot  No.  4  when  he  survey- 
ed Chapman's  addition,  and  the  said  south- 
east comer  of  said  fence  is  77  feet  6  Inches 
from  the  partition  fence  between  Foard  and 
Werkhelser.  A  survey  of  Chapman's  addition 
of  the  city  of  Temple,  made  according  to  the 
calls  for  course  and  distance  shown  by  the 
plat  of  same,  and  based  upon  the  original 
northwest  comer  of  Chapman's  20-acre  tract, 
which  is  an  established  comer  of  the  original 
plat  of  tbe  city  of  Temple,  and  upon  another 
established  comer  of  said  original  town  plat 
just  west  of  said  northeast  comer  of  Chap- 
man's 20-acre  tract,  locates  the  north  line  of 
Avenue  N  and  the  southeast  comer  of  lot 
4  in  block  2  at  a  point  2%  feet  north  of  the 
southeast  corner  of  Werkheiser's  fence  and 
exactly  75  feet  from  the  partition  fence  be- 
tween Foard  and  Werkhelser.  The  following 
iriat  shows  the  southeast  comer  of  lot  4, 
block  2,  as  fixed  upon  the  ground  by  tbe  sur- 
veyor in  1882,  and  as  same  would  be  fixed  by 
the  calls  for  course  and  distance  shown  by 
the  plat  of  Cliapman's  addition  to  the  city  of 
Temple,  if  based  upon  the  northwest  comer 
of  Chapman's  20-acre  tract  and  tbe  two  cor- 
ners of  the  original  town  plat,  and  not  con- 
trolled by  natural  or  artiflciai  objects: 

"Plat  of  W.  S.  Chapman's  addition  to  the 
City  of  Temple: 


Digitized  by 


Google 


TezJ 


WERKHEISER  t.  FOABD. 


987 


PLAT    2. 


/^VENUe.     N 


"">  h 


3 


id 
a: 


£1 


1 

Miu.eit 
5 

z 

no 

— <U 

in  IMI  aKPsnc  n^r  was     ^ 

HAOa. 


Li 

<0 


00 


Ji2- 


J     S 


_a£. 


I- 

w 
•i 

t: 
I- 


^S.fi.C»(». 


"The  evidence  falls  to  show  that  Duncan, 
who  surveyed  the  addition  In  1882,  com- 
menced his  Surrey  at  the  northwest  corner 
of  the  Chapman  20-acre  tract,  or  that  he 
knew  its  location;  bnt  the  evidence  shows 
that  he  ran  from  the  northeast  comer  of 
said  20-acre  tract  southward  and  westward, 
laying  off  lots  and  blocks  as  he  ran.  The 
surveyor  Duncan  was  not  an  accurate  sur- 
reyor,  and  was  not  accustomed  to  survey  town 
plats,  his  work  being  chiefly  running,  land 
lines  In  the  country,  and  there  were  discrep- 
ancies in  his  work  in  the  Chapman  addition. 

"(16)  Werkheiser,  while  his  improvements 
were  being  made,  measured  from  the  outside 
of  his  lot  to  the  house  and  other  buildings  on 
different  sides  of  same,  but  did  not  measure 
the  width  of  lot 

"Conduslona  of  Law. 

"Upon  the  foregoing  facts  found  from  the 
evidence  in  the  case  I  base  the  following  con- 
clusions of  law : 

*'(1)  The  possession  of  Renker  and  others 
was  not  adverse  to  plaintiff,  and  plaintiff  is 
not  barred  by  any  statute  of  limitation. 

"(2)  The  plaintiff  Is  not  estopped  by  the 
facts  In  the  case  from  claiming  the  line  75 
feet  north  of  the  defendant's  south  fence  as 
It  now  stands  as  the  true  boundary  line  be- 
tween his  lot  and  the  lot  of  the  defendant. 

"(3)  There  was  no  agreed  line  between  the 
plaintlif  and  the  defendant. 

"(4)  The  north  one-half  of  lot  4,  block  2,  of 
Chapman's  said  addition,  is,  and  has  been  for 
more  than  20  years,  the  homestead  of  plain- 
tiff and  hla  family. 


"(5)  The  stake  nzed  by  the  surveyor  as 
the  southeast  corner  of  lot  No.  4  in  block  No. 
2  In  1882  before  be  made  the  plat  of  Chap- 
man's addition  to  the  city  of  Temple  at  the 
point  where  the  southeast  comer  of  defend- 
ant's fence  now  stands  controls  the  calls  for 
course  and  distance  in  said  plat;  and  the 
boundary  line  between  plaintiff's  lot  and  de- 
fendant's lot  is  located  75  feet  north  of  de- 
fendant's south  line,  as  fixed  by  course  and 
distance  from  the  southeast  comer  of  lot  No. 
4  in  block  2,  as  fixed  by  the  surveyor  upon 
the  ground  in  1882;  and  the  plaintiff  has 
title  to  a  strip  of  land  2%  feet  wide  on  the 
south  side  of  the  partition  fence  as  it  now 
stands." 

Plaintiff  In  error  urges  in  his  first  assign- 
ment of  error  that  the  court  erred  in  Its  fifth 
conclusion  of  law,  to  the  effect  that  the  stake 
fixed  by  the  surveyor  as  the  southeast  comer 
of  lot  No.  4  before  he  made  the  plat  of  the 
addition  to  the  dty  of  Temple  controlled  the 
calls  for  course  and  distance  in  said  plat,  and 
in  locating  the  boundary  line  between  the 
plaintiff's  and  defendant's  lot  by  course  and 
distance  from  the  southeast  corner  of  lot  No. 
4  as  fixed  by  the  surveyor  upon  the  ground  in 
1882  before  the  plat  of  said  addition  was 
made,  and  in  rendering  Judgment  in  favor  of 
plaintiff,  flxlqg  the  boundary  line  between 
plalntitTs  lot  and  that  of  defendant  75  feet 
north  of  defendant's  south  fence.  From  the 
conclusions  of  fact  as  found  by  the  court,  and 
in  favor  of  which  we  must  Indulge  every 
reasonable  presumption,  we  think  the  conclu- 
sion drawn  therefrom  by  the  court  is  correct, 
and  that  the  .stake  fixed  by  the  surveyor  in 
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1882  as  the  soutbeaet  corner  of  lot  Xo.  4  In 
block  No.  2  would  control  the  calls  for  course 
and  distance  In  the  plat,  and  establishes  'that 
the  boundary  line  between  plaintiff's  and  de- 
fendant's lots  is  located  75  feet  north  of  de- 
fendant's south  line  as  fixed  by  coarse  and 
distance  from  the  southeast  comer  of  lot  4 
In  block  2.  We,  therefore,  overrule  this  as- 
signment 

By  his  second  assignment  of  error  plaintiff 
in  error  urges  that  the  court  erred  In  Its  sec- 
ond conclusion  of  law,  to  the  effect  that  the 
plaintiff  Foard  was  not  estopped  by  the  facts 
In  the  case  from  claiming  the  line  75  feet 
north  of  defendant's  south  fence,  as  It  now 
stands,  as  the  true  boundary  line  between 
plaintiff's  and  defendant's  lots.  We  find  noth- 
ing in  the  conclusions  of  fact  as  found  by  the 
court  which.  In  our  Judgment,  would  estop  de- 
fendant In  error,  Foard,  from  showing  where 
the  true  boundary  line  between  said  lots  real- 
ly is.  He  made  no  statement  which  misled 
plaintiff  in  error  prior  to  or  at  the  time  of  the 
purchase,  and  did  nothing  to  cause  him  to 
change  his  position  to  his  detriment  or  hurt. 
We  think  it  was  the  duty  of  plaintiff  In  error, 
before  the  purchase  of  the  lot,  and  before  the 
erection  of  his  Improvements,  to  have  used  at 
least  some  degree  of  diligence  to  ascertain 
the  true  boundary  line  between  said  lots. 
Very  slight  Inquiry  on  his  part  would  have 
developed  the  fact  that  Foard  claimed  the  line 
to  be  fixed  by  the  hedge  and  not  by  the  fence ; 
and  In  failing  to  make  this  Inquiry,  with  the 
sources  of  information  so  near  at  hand,  it 
seems  Just  that  he  ought  to  be  held  concluded 
by  his  own  negligence.  In  January,  1896, 
Foard  sold  and  conveyed  to  Renker  the  south 
half  of  lot  4  in  block  2,  and  Renker  moved  up- 
on the  same  and  occupied  it  until  April,  1901, 
during  which  time  Foard  occupied  with  his 
family  a  house  on  the  north  half  of  said  lot, 
and  the  cross-fence  now  claimed  by  plaintiff 
in  error  as  the  boundary  line  was  the  parti- 
tion fence  between  the  premises  so  occupied 
by  Rbnker  and  bis  family  and  the  premises 
occupied  by  Foard  and  his  family.  In  April, 
1901,  Renker  sold  to  Blum,  and  Blum  in  Janu- 
ary, 1904,  sold  same  to  Levy,  and  Levy  to 
plaintiff  In  error  in  March,  1904.  During  the 
time  that  Renker  and  Blum  were  occupying 
the  south  half  of  said  lot  plaintiff,  Foard,  call- 
ed the  attention  of  each  of  them  to  the  fact 
that  there  were  2^  feet  of  land  on  the  south 
side  of  said  partition  fence  which  belonged  to 
him,  and  that  the  hedge  was  on  the  line,  and 
that  each  of  them  acquiesced  in  his  claim,  and 
he  frequently  trimmed  said  hedge  and  claim- 
ed the  same.  And  it  is  shown  that  Mrs.  Foard 
did  not  at  any  time  consent  for  plaintiff  in 
error  to  occupy  any  part  of  the  north  half  of 
lot  4,  and  that  as  soon  as  her  attention  was 
called  to  the  fact  that  he  was  occupying  a  por- 
tion of  the  same,  she  objected  thereto.  We  do 
not  believe  that  there  were  sufficient  facts  In 
evidence  to  Justify  the  court  in  holding  that 
plaintiff,  Foard,  was  estopped  from  asserting 


the  true  boundary  line  between  him  and 
plaintiff  In  error ;  nor  do  we  believe  that  any 
part  of  a  homestead  can  be  lost,  as  is  contend- 
ed In  this  case,  by  the  mere  failure  of  the  hus- 
band to  object  to  the  erection  of  improve- 
ments theteon,  without  any  misrepresentation 
on  his  part  inducing  their  erection,  in  the 
face  of  the  objection  of  the  wife,  as  shown 
by  the  record. 

Under  his  third  assignment  of  error  plain- 
tiff In  error  suggests  that  the  court  erred  In 
falling  to  find  for  him  for  the  value  of  the 
improvements  be  placed  upon  the  land  in  dis- 
pute in  good  faith.  ^  From  what  has  been  said 
by  us  in  disposing' of  the  second  assignment 
of  error,  we  do  not  think  that  the  court  erred, 
aa  here  contended,  because  the  facts  in  evi- 
dence do  not  support  the  contention  that  the 
Improvements  were  made  by  the  plaintiff  in 
error  upon  the  strip  of  land  in  controversy  in 
the  exercise  of  good  faith.  The  slightest 
diligence  upon  his  part,  it  seems  to  us,  would 
have  enabled  him  to  ascertain  the  true  bound- 
ary line  between  said  lots,  and  a  failure  to 
exercise  the  same  cannot  be  the  basis  of  a 
claim  for  Improvements  in  good  faith.  Be- 
sides this  the  court.  In  its  Judgment,  recog- 
nized his  equity,  and  granted  him  the  privi- 
lege to  remove  said  Improvements  so  erected 
by  him  upon  the  strip  In  controversy. 

Believing  that  no  such  error  has  been  point- 
ed out  in  the  proceedings  of  the  trial  court  as 
would  Justify  a  reversal  of  Its  Judgment,  the 
same  Is  afiirmed.    Affirmed. 


EL  PASO  &  S.  W.  RY.  CO.  v.  SMITH.* 

(Conrt   of   Civil   Appeals  of  Texas.     Feb.  26, 

1908.     On  Rehearing,  March  25,  1908.) 

1.  Mabteb  and  Sebvant— I.JABii.rrT  foe  Ir- 
JTTRIES  TO  Servant— Actions— Evidence— 
PBoxncATB  Cause. 

Evidence  in  an  action  by  a  servant,  to  re- 
cover for  injuries  received  while  repairing  a 
car;  considered,  and  held  to  show  that  the  prox- 
imate cause  of  plaintiff's  injuries  was  the  re- 
moval of  a  flag,  used  as  a  signal  to  prevent  en- 
gines and  cars  running  on  the  repair  track 
where  plaintiff  was  at  work,  and  not  the  run- 
ning of  an  engine  on  the  track  end  setting  cars 
in  motion,  which  resulted  in  running  a  car 
against  the  one  on  which  plaintiff  was  at  work. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  34,  Master  and  Servant  H  961,  959,  970. 
97a] 

2.  Negligence- "Pboximate  Cause." 

Proximate  cause  is  that  which,  in  a  nat- 
ural and  continuous  sequence,  unbroken  by  any 
new,  independent  cause,  produces  the  event  and 
without  which  the  event  would  not  have  oc- 
cnrrrt. 

[Bid.  Note— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence.  S§  69-82. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5758-.5769;  vol.  8,  p.  7771.] 

3.  Masteb  and  Servant — Liabiutt  fob  I.n- 
juBiEs  TO  Servant  —  Actions  —  Insttbcc- 
tions. 

In  an  action  by  a  servant  to  recover  for  in- 
juries sustained  while  rei>airing  a  car,  thert  was 
evidence  that  D.  was  in  charge  of  the  repair 

*Wrlt  ot  error  denied  by  Supreme  Court 
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track;  that  it  was  his  duty  to  keep  a  blue  flag 
displayed  on  the  car  nearest  the  switch  when 
the  repairers  were  at  work,  to  prevent  engines 
running  upon  that  track ;  that,  when  it  was 
necessary  to  run  an  engine  on  the  repair  track, 
it  was  D.'s  duty  to  notify  the  repairers,  and 
then  take  down  the  flag;  that  at  the  time  in 
question  plaintiff  was  not  notifled,  but  D.  took 
down  the  flag;  that  the  engineer  saw  it  was 
down,  and  a  switchman  signaled  the  engineer 
to  run  upon  the  repair  track.  Held,  that  an 
instruction  that,  if  the  jury  believed  from  the 
evidence  tliat  plaintiff's  injuries  were  proximate- 
ly caused  by  the  negligence  of  any  other  serv- 
ant than  D.,  to  find  for  defendant  was  properly 
refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  iS  1102-1167.] 

4.  TbTAI,  —  iBfSTKtrCTIONS  —  IlE<)UEST8  —  IN- 
8TBUCTI0N8   ALBEADT   OIVEN. 

There  is  no  error  in  refusing  a  special 
charge,  where  so  much  of  it  as  is  tiie  law  was 
given  in  another  special  charge  or  the  main 
charge. 

[Ed.  Note.— For  cases  in  point,  gee  Cent.  Dig. 
vol.  46,  Trial,  §§  651-659.] 

5.  Mastee  and  Sebvan't— Liabilitt  fob  In- 
JTJBiES  TO  Seevant  —  Feixow  Sebvants  — 
Cabb  Kequibed  of  Masteb. 

The  duty  of  using  ordinary  care  to  select 
servants  of  such  skill  and  good  habits  as  to 
make  it  probable  that  they  will  not  cause  injury 
to  each  other,  and  to  dismiss  those  who  show 
a  want  of  those  qualifications,  are  duties  per- 
sonal to  the  master ;  and  failure  to  use  ordinary 
care  to  discover  incompetency  of  the  servant, 
either  before  or  after  employing  him,  is  a  breach 
of  duty,  and,  if  it  be  the  proximate  cause  of  in- 
jury to  another  servant,  the  master  is  liable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  f  336.] 

6.  Saue  —  Afplianoes  —  Cabe  RsQtriBBD  Of 
Masteb. 

A  master  must  exercise  ordinary  care  to 
furnish  a  servant  with  reasonably  safe  instru- 
mentalities for  bis  work,  and  must  use  ordinary 
care  to  keep  them  so. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  U  173,  174,  17&] 

7.  Same  —  Risks  AssTniED  —  Knowledob  or 
Dangeb. 

A  servant  injured  through  the  negligence 
of  another  employ^,  or  a  defect  in  an  appliance, 
does  not  assume  the  risk  incident  to  the  incom- 
petency or  drunkenness  of  such  employe,  or  the 
defect  in  the  appliance,  because  of  a  knowledge 
of  one  or  the  other,  unless  he  knew  or  should 
have  known  of  the  danger  incident  thereto. 

[Ed.  Note. — For  cases  in  i>oint.  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  S  574-600.] 

8.  Same  —  .\cnoNs—BviDENCE— Reputation 
OF  Sebvant. 

Evidence  of  a  servant's  general  reputation 
of  incompetency  is  admis.sible,  for  the  purpose  of 
charging  his  master  with  knowledge  of  his  in- 
competency in  employing  and  retaining  him. 

9.  Tbial  —  Reception  of  Evidence— Motion 
TO  Stbike  Out— Evidence  Elicited  by  Pab- 
tt  Making  Motion. 

Testimony  unfavorable  to  defendant,  given 
by  one  of  its  witnesses  on  direct  examination, 
and  reiterated  on  cross-examination,  will  not  be 
■truck  out  on  defendant's  motion. 

[Bd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trial,  }  241.] 

10.  SaHB  —  iNSTBUOnONS  —  Confobmitt  to 
Evidence. 

A  requested  instruction,  which  has  no  foun- 
dation in  the  evidence,  is  properly  refused. 

[E!d.  Note.— For  rases  in  point,  see  Cent.  Dig. 
ToL  46.  Trial,  f{  596-612.] 


11.  Masteb  and  Sebvant— Injubies  to  Sebv- 
ant—Action— Pij:adino—Incompetenct  of 

EMPLOTfe. 

The  petition  of  a  servant,  injured  through 
the  negligence  of  another  employ^,  alleged  that 
such  employ^  was  "an  incompetent  man  for  the 
position  which  he  held,  and  grossly  negligent 
In  the  performance  of  his  duties."  Held,  that 
the  petition  did  not  limit  his  incompetency  to 
drunkenness. 

12.  Same  —  Question  fob  Jubt— Sufficiency 
OF  Wabning. 

In  an  action  by  a  car  repairer  to  recover 
for  injuries  resulting  from  the  negligence  of 
the  employ^  in  charge  of  the  repair  track,  in 
allowing  an  engine  to  run  upon  the  repair  track 
and  against  the  cars  without  warning  the  re- 
pairers, if  the  insufficiency  of  the  warning  is  not 
shown  as  a  matter  of  law  by  the  evidence,  it  is 
a  question  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1051-1067.] 

13.  Tbial  —  Questions  fob  Juby— Uncontbo- 
VEBTED  Matters. 

Where  it  conclusively  appears,  in  an  action 
by  a  servant  to  recover  for  injuries,  that  a  cer- 
tain employe  is  defendant's  vice  principal,  tie 
court  does  not  err  in  so  informing  the  jury. 

[E!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   46,  Trial,  fS  452,  453.] 

On  Motion  for  Rehearing. 

14.  Evidence  —  Pbesumptions— Law  of  0th- 
EB  States— Fellow-Sebvant  Doctbine. 

In  the  absence  of  evidence,  it  will  be  pre- 
sumed that  the  law  as  to  the  fellow-servant  doc- 
trine is  the  same  in  the  state  where  the  injury 
occurs  as  it  is  where  suit  to  recover  for  the  in- 
jury is  brought. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  f  101.] 

15.  Same— Judicial  Notice— Laws  of  Tebbi- 
tobies. 

The  court  will  take  judicial  notice  of  an  act 
of  Congress  organizing  a  territory,  but  not  of 
the  laws  passed  by  the  territory's  Legislature, 
nor  of  the  construction  placed  by  its  Supreme 
Court  on  the  common  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {  61.] 

16.  Same  —  Pbesumptions— Constbuction  of 
Common  Law. 

It  will  be  presumed,  in  the  absence  of  proof, 
that  the  construction  placed  on  the  common  law 
by  the  Supreme  Court  of  a  territory  is  the  same 
as  that  of  the  Supreme  Court  of  the  United 
States. 

17.  Masteb  and  Sebvant— Liability  fob  In- 
jubies to  Sebvant  —  Fellow  Sebvants  — 
"Vice  Pbincipal." 

The  common-law  doctrine  of  fellow  serv- 
ant, as  construed  by  the  United  States  Supreme 
Court,  as  well  as  by  the  Supreme  Court  of  this 
state,  makes  an  employe  charged  with  the  duty 
of  keeping  a  safe  place  to  work  a  "vice  princi- 
pal" of  the  master,  regardless  of  the  rank  of 
the  servant  to  whom  the  duty  is  intrusted,  and 
under  that  construction  a  servant  whose  duty 
it  is  to  keep  a  repair  track  reasonably  safe  for 
repairers  at  work  thereon  is  a  vice  principal  of 
the  master,  and  his  negligence  is  the  negligence 
of  the  master. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  §S  422-426.  437- 
448. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7313-7316,  7827.] 

18.  Appeal— Assignments  of  Bkbob— Speci- 
fication OF  Ebbobs. 

Under  Rev.  St.  1895.  art  1018,  an  as- 
signment of  error  should  distinctly  specify  the 
ground  relied  upon  for  a  reversal  of  the  judg- 
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ment,  and  should  be  complete  in  itself;  and,  if 
it  is  not,  and  there  is  somethinfr  else  in  the  rec- 
ord essential  to  an  intelKgent  ruling  upon  it,  it 
should  be  embraced  in  the  statement  in  the  brief 
under  the  assignment 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |g  2997-3001.] 

19.  Same— Pbesentation  in  Ix>web  Coubt  of 
Objectiowb — Admissibimtt  or  Evidence. 

An  objection  to  testimony,  not  made  in  the 
trial  court,  cannot  be  considered  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  {f  125&-1280.] 

20.  Sauk  —  Nbcessitt  or   Specific  Objko- 

TIONS. 

The  objection  to  testimony  that  it  Is  "in- 
competent, immaterial,  and  irrelevant"  is  not 
specific  enough  to  raise  any  qnestion  on  ai>peal, 
unless  the  real  nature  of  the  objection  is  so 
plain  that  nothing  more  specific  is  necessary. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Elrror,  g  1141.] 

21.  Evidence  —  Competency  of  Ezpebts  — 
Knowledok. 

In  an  action  by  a  car  repcdrer  to  recover 
for  injuries,  due  to  the  negligence  of  the  foreman 
in  charge  of  the  repair  track,  a  witness,  who 
was  an  old  railroad  man,  familiar  with  the  work 
done  in  defendant's  yards,  and  who  knew  the 
dangers  attending  it,  the  precautions  necessary 
to  take,  the  duties  of  a  foreman  of  the  car  re- 
pairers, what  habits  and  qualifications  he  should 
possess,  and  the  capacity  and  habits  of  defend- 
ant's foreman,  was  qualified,  as  an  expert,  to 
five  an  opinion  as  to  whether  a  man  of  the  fore- 
man's character  and  habits  was  competent  to 
discharge  the  duties  intrusted  to  him,  and  be 
need  not  state  any  opinion  as  to  his  own  capac- 
ity- 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §S  23*3,  2344,  234&] 

22.  Saks— Opinion  ab  to  Competenot. 

A  statement  by  an  expert  witness:  "I  be- 
lieve I  am  capable  of  judging  the  competency  or 
incompetency  of  a  man  who  could  safely  and 
properly  prform  the  duties  of  foreman  of  car 
repairers' — is  a  sufficient  expression  of  his  opin- 
ion as  to  his  competency. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  ti  2380-2362.] 

23.  Sam&— Competenot  of  Fobeman. 

In  an  action  by  a  car  repairer  to  recover 
for  injuries  due  to  the  negligence  of  a  foreman, 
who  had  charge  of  the  repair  track,  expert  testi- 
mony as  to  the  foreman's  competency  is  admis- 
sible. 

24.  Appeai.  —  Bbiefb  —  Statement  of  Evi- 
dence— Pbkstjmption  as  to  Ebbob. 

In  the  absence  of  a  statement  in  appellant's 
brief  of  evidence  to  show  that  an  expert  wit- 
ness was  not  qualified  to  give  an  opinion,  it 
will  be  presumed  that  the  ruling  of  the  trial 
court  that  he  was  is  correct. 

25.  Evidence— Competency  of  Expbbts— De- 
tebmination  of  competency. 

The  question  as  to  the  qualification  of  an 
expert  witness,  and  his  opportunity  for  acquir- 
ing knowledge,  is  primarily  for  the  trial  court. 
FBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  t  2363.] 

26.  Masteb  and  Sebv ant— Liability  fob  Iw- 
JxmiES  to  Sebvant — Actions — Evidence — 
Incoufitercy  of  Fobeman. 

If  a  foreman,  whose  negligence  resulted  in 
plaintifTs  injury,  was  incompetent  a  year  prior 
to  the  time  of  the  accident,  that  fact  was  evi- 
dence tending  to  show  incompetency  when  the 
accident  occurred,  and  that  defendant,  by  the 
exercise  of  ordinary  care,  would  have  informed 
itself  of  bis  incompetency. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  ||  978-980.] 


27.  BviDBRcx  —  Cohfetenot  of  Expebtb  — 
Time  of  Acqitibing  Knowuedox. 

That  a  witness,  who  testified  as  to  the  com- 
petency of  defendant's  foreman,  had  had  only 
nine  days  in  which  to  acquire  a  knowledge  of 
the  foreman's  competency  and  general  reputa- 
tion as  to  his  competency  does  not  disqualify 
him  as  a  witness. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
ToL  20,  Evidence,  i  2343.] 

28.  Mabteb  and  Sebvant— Liability  fob  Ih- 
JUBIX8  to  Sebvant  —  Actions— Evidence— 
Incompetency  of  Fobeman. 

Evidence  of  a  witness  in  an  action  by  a 
servant  to  recover  for  injuries  considered,  and 
held  to  show  that  the  foreman,  through  whose 
negligence  plaintiff  was  injured,  was  a  habitual 
drunkard  while  in  defendant's  employment  up 
to  the  time  he  was  made  foreman,  and  tended 
to  show  that  defendant  knew,  or  by  the  exercise 
of  ordinary  care  should  have  known,  of  his 
drunkenness  and  incapacity,  from  which  the 
jury  might  hive  found  that  defendant  was  neg- 
ligent in  employing  him. 

[^.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  84,  Master  and  Servant  ti  978-980.] 

Appeal  from  District  Court,  El  Paao  Coun- 
ty; J.  M.  Ooggln,  Judge. 

Action  by  Emory  A.  Smith  against  the 
El  Paso  &  Southwestern  RaUway  Company. 
Judgment  for  plalDtifT,  and  defendant  ap- 
peals.    Afi9rmed. 

Patterson,  Buckler  &  Woodson,  for  appel- 
lant Beauregard  Bryan  and  R.  V.  Bowden. 
for  appellee. 

NEILL,  J.  This  suit  was  brought  by  the 
appellee  against  appellant,  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  Inflicted  by  the  negligence  of  the  defend- 
ant 

The  plaintiff  alleged  in  his  petition  that  on 
the  27th  day  of -June,  1908,  he  was  in  the 
employ  of  the  defendant  company  as  a  car- 
penter and  car  repairer  in  its  shops  and  yards 
In  the  city  of  Douglas,  territory  of  Arizona. 
That  extending  from  and  connected  by  a 
switch  with  other  tracks  In  the  yard  was  a 
track  running  into  appellant's  shops,  called 
the  "rip"  or  "repair"  track,  upon  which  dis- 
abled cars  or  such  as  needed  repairing  were 
placed,  to  be  repaired  by  defendant's  car 
repairers.  That  the  rules  and  customs  of  the 
company  required  that  a  blue  flag  should  be 
placed  at  or  upon  the  car,  nearest  to  the 
switch,  connecting  the  "rip  track"  with  the 
others,  for  the  purpose  of  indicating  that 
engines  or  cars  could  not  be  run  upon  such 
track  while  the  flag  was  up;  the  flag  being 
in  the  nature  of  a  command,  inhibiting  cars 
or  engines  being  run  upon  the  track,  and  an 
assurance  to  employes  working  upon  cars 
thereon  that  they  were  safe  from  the  danger 
of  engines  or  cars  being  placed  upon  that 
track  while  they  were  at  work.  That  at  the 
time  stated  one  George  Delevan  was,  and  had 
been  for  some  time  prior  thereto,  in  defend- 
ant's employ  as  foreman  of  the  car  repairers, 
and  known  as  the  "boss  car  repairer,"  who 
had  control  of  the  "rip  track"  where  damaged 
cars  were  placed  for  repair,  and  whose  duty 
It  was  to  see  that  the  flag  was  kept  flying  in 
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its  proper  place  when  defendant's  employes 
were  at  work  on  cars  upon  that  track,  and 
to  remove  the  Bag  when  It  became  necessary 
for  an  engine  to  place  cars  on  that  track  or 
take  them  therefrom,  that  tbe  rules  of  the 
company  required  him,  as  such  foreman,  to 
personally  notify  all  of  the  employes  at  work 
In  repairing  cars  upon  the  rip  track,  before 
removing  the  flag,  that  It  wouid  be  removed 
for  the  purpose  of  letting  engines  run  thereon, 
and  that  he  was  not  authorized  to  remove  th^ 
flag  until  he  bad  notified  such  employes  that 
be  would  do  so.  That  on  the  day  stated  a 
number  of  damaged  cars  were  standing  upon 
the  rip  track  for  the  purpose  of  being  repair- 
ed, and  defendant's  carpenters  and  repairers 
were  engaged  thereon  at  work  In  repairing 
them — the  plaintiff  being  at  work  on  the  car 
furthest  from  the  switch  near  the  end  which 
was  nearest  the  switch;  the  car  being  en- 
tirely separated  and  disconnected  from  any 
other  car  upon  the  rip  track — that,  while  so 
at  work,  Delevan,  without  giving  him  notice 
or  warning,  removed  the  blue  flag  from  the 
end  of  the  car  next  to  the  switch,  for  the 
purpose  of  letting  an  engine  run  thereon  In 
order  to  take  off  a  disabled  car,  which  was 
filled  with  coke,  for  the  purpose  of  unloading 
It  so  that  it  might  be  repaired.  That  plain- 
tiff received  no  notice  of  the  removal  of  the 
flag,  and,  being  ignorant  of  the  fact  of  its  re- 
moval and  that  an  engine  was  coming  upon 
the  track,  continued  at  his  work,  and,  while  so 
atwork,tibe  engine  was  run  on  the  track,  and 
struck  the  car  loaded  with  coke,  and,  failing 
to  couple,  knocked  It  against  the  car  next  to  it, 
and  that  car  in  turn  struck  the  next  one,  and  it 
in  turn  the  next,  and  so  on,  until  the  car 
that  plaintiff  was  at  work  on  was  struck,  and 
he  was  thereby  caught  between  it  and  the 
car  thus  pushed  against  it,  and  seriously  and 
permanently  injured;  that  the  action  of 
Delevan,  the  boss  car  repairer,  in  removing 
the  flag,  without  giving  notice  to  plaintiff 
thereof,  and  causing  the  engine  to  be  brought 
upon  the  rip  track,  was  negligence.  "That 
Delevan  was  an  incompetent  man  for  the 
position  which  he  held,  and  grossly  negligent 
and  careless  in  the  performance  of  the  duties 
thereof,  and  was  a  habitual  drunkard,  and 
habitually  drunk  in  the  performance  of  his 
said  duties  as  boss  car  repairer,  which  facts 
were  to  plaintiff  unknown,  but  were  to  the 
defendant  well  known,  or,  by  the  exercise  of 
reasonatde  care  and  diligence,  might  have 
been  known  to  defendant ;  yet,  notwithstand- 
ing this,  defendant  employed  and  retained  in 
Its  employ  the  said  Delevan."  That  by  reason 
of  the  premises  plaintlfTs  injuries  were  in- 
filcted  by  the  negligence  and  carelessness  of 
defendant,  through  its  agent  and  servants,  to 
his  damage,  etc. 

The  defendant  answered  by  a  general  deni- 
al, and  pleas  of  contributory  negligence,  as- 
■xuned  risk,  and  negligence  of  a  fellow  serv- 
ant. Tn  connection  with  the  latter  pleas  the 
defendant  pleaded  that  the  common  law  In 
regard  to  the  doctrine  of  assumed  risk  then 


obtained  in  the  territory  of  Arizona,  and  was 
not  affected  or  modified  by  any  statute.  The 
case  was  tried  before  a  Jury,  and  the  trial 
resulted  In  a  verdict  and  judgment  In  favor 
of  plaintiff  for  $8,000. 

Conclusions  of  Fact. 

We  conclude  that  the  plaintiff  was  injured 
by  the  negligence  of  the  defendant,  as  alleged 
in  his  petition,  and  that  his  injuries  were  not 
proximately  caused  by  any  negligence  on  his 
part  or  of  a  fellow  servant,  but  were  the  direct 
result  of  defendant's  negligence,  as  alleged  In 
his  i>etltion,  and  that  he  was  damaged  by 
reason  of  such  injuries  In  the  amount  found 
by  the  jury.  The  evidence  upon  which  these 
conclusions  are  based  will  be  stated  at  some 
length,  in  connection  with  our  conclusions  of 
law. 

Conclusions  of  Law. 

1.  The  first  assignment  of  error,  which  com- 
plains of  the  refusal  of  the  court  to  peremp- 
torily instruct  a  verdict  for  defendant,  re- 
quires a  statement  of  so  much  of.the  evidence 
as  Is  necessary  to  be  considered  in  determin- 
ing the  question  whether  the  requested  charge 
should  have  been  given.  In  its  yard  at 
Douglas,  Ariz.,  the  defendant  maintained  a 
track  extending,  from  other  tracks,  into  its 
repair  shops,  which  was  designated  by  the 
witness  as  the  "repair"  or  "rip"  track,  upon 
which  was  placed  damaged  or  disabled  cars 
to  be  repaired.  The  damaged  cars  were  re- 
paired by  defendant's  mechanics  while  stand- 
ing on  this  track;  and,  to  protect  its  serv- 
ants while  working  on  them  there,  a  rule  and 
custom  of  the  company  required  a  blue  fiag  to 
be  placed  and  kept  at  the  switch  or  on  the 
end  of  the  car  nearest  thereto  which  connect- 
ed the  rip  track  with  the  other  tracks  In  the 
yard.  The  presence  of  the  flag  was  a  signal 
of  command,  to  those  operating  locomotives 
or  moving  cars  In  the  yard,  not  to  run  them 
on  this  track,  and  a  symbol  of  safety,  to 
those  at  work  in  repairing  cars  thereon,  from 
any  danger  from  engines  or  cars  being  run 
upon  it.  When  it  was  desired  to  have  a  lo- 
comotive come  upon  this  trade  for  any  pur- 
pose, the  rule  and  custom  of  defendant  re- 
quired that  all  of  the  employes  working  there 
sbould  be  personally  warned  of  It  before  the 
fiag  could  be  removed;  and,  then,  when  it 
was  removed,  its  absence  signified  a  permis- 
sion or  was  regarded  as  an  invitation,  to 
operators  of  locomotives  in  the  yard,  to  run 
their  engines  or  cars  onto  the  rip  track  It 
they  had  occasion  to  do  so.  On  June  27, 1908, 
a  number  of  cars  were  standing  upon  the  rip 
track;  the  one  farthest  from  the  switch  being 
separate  from  the  others.  The  plaintiff,  in 
the  performance  of  the  duties  of  his  employ- 
ment, was  under  this  car,  engaged  in  repair- 
ing it.  While  so  engaged,  the  blue  fiag,  which 
had  been  placed  on  the  end  of  the  car  near- 
est the  switch,  was  removed  by  George  Dele- 
van, who  was  defendant's  servant  hi  control 
of  the  rip  track,  and  one  of  Its  employes  en- 
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gaged  In  repairing  cars  thereon,  and  who 
was  known  as  the  "boss  repairer."  He  re- 
moved the  flag  in  order  to  let  an  engine  go 
on  the  track  to  take  off  a  disabled  car  loaded 
with  coke,  which  conld  not  be  repaired  with- 
out unloading  It.  He  testified  that,  when  he 
removed  the  flag,  be  called  out,  loud  enough 
to  be  beard  500  feet,  to  those  at  work  on 
the  track:  "They  are  coming  In  after  the 
cars."  The  plaintiff  did  not  hear  the  call.  If 
It  was  uttered;  and,  without  notice  of  and 
In  Ignorance  of  the  fact  that  the  flag  had 
been  removed,  and  that  an  engine  was  com- 
ing on  the  track,  he  continued  at  his  work 
under  the  car.  Though  Delevan  testlfled  that 
he  did  not  give  the  engineer  a  signal  to  move 
his  engine  on  the  track,  another  witness  tes- 
tlfled positively  that  he  did.  This,  however, 
Is  a  matter  of  no  moment;  for  the  undis- 
puted testimony  shows  that  the  engineer  was 
near  the  switch  waiting  for  permission  to 
run  on  the  rip  track,  and  that  be  saw  Dele- 
van  take  down  the  flag,  which  act  was  itself 
a  signal  for  him  to  proceed.  In  accordance 
with  the  signal  the  engine  was  run  onto  the 
track  and  against  the  car  loaded  with  coke; 
and,  falling  to  couple  thereto,  the  impact 
knocked  it  against  the  next  car,  and  it  in 
turn  against  the  next  and  so  on,  until  the 
car  on  which  plaintiff  was  at  work  was 
struck,  thereby  catching  and  pinioning  him 
between  the  drawheads  of  the  cars,  whereby 
he  was  seriously  and  permanently  Injured. 
There  was  evidence  tending  to  show  that 
Delevan  was  incompetent  to  discharge  the 
duties  of  his  employment  by  reason  of  his 
being  a  habitual  drunkard,  and  that  defend- 
ant knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  of  such  Incompetency, 
when  it  employed  him,  and  while  he  was  In 
Its  service.  It  is  contended  by  this  assign- 
ment that  it  appears  from  the  evidence,  as 
a  matter  of  law,  that  the  removal  of  the  flag 
was  not  the  proximate  cause  of  plaintiff's  In- 
juries; but  that  it  was  the  propulsion  of  the 
engine  against  the  car  for  the  purpose  of 
making  the  coupling.  We  believe  the  bare 
statement  of  the  evidence  is  a  refutation  of 
this  contention.  The  proximate  cause  of  an 
event  is  that  which.  In  a  nattiral  and  con- 
tinuous sequence,  unbroken  by  any  new,  in- 
dependent cause,  produces  the  event,  and 
without  which  the  event  would  not  have  oc- 
curred. It  would  be  hard  to  conceive  of  a 
case  in  which  the  evidence  brings  It  so  clear- 
ly within  this  deflnltion  as  the  case  at  bar. 
All  the  elements  of  "proximate  cause"  em- 
braced in  the  definition  are  presented  by  the 
evidence  so  clearly  and  distinctly  that  the 
deflnltion  Itself  could  be  evolved  from  the 
facts,  without  taking  anything  from  or  add- 
ing anything  to  them.  9.  A.  &  A.  P.  Ry.  Co. 
V.  Stevens  (Tex.  Civ.  App.)  83  S.  W.  235; 
Wehner  v.  Lagerfelt,  27  Tex.  Civ.  App.  520, 
66  S.  W.  221. 

2.  The  refusal  of  the  court  to  Instruct  the 
Jury  that.  If  it  believed  from  the  evidence 
that   plaintiff's    Injuries   were   proximately 


caused  by  the  negligence  of  any  other  servant 
than  Delevan,  to  flnd  for  defendant  is  the 
ground  of  the  second  assignment  of  error. 
The  substance  of  the  proposition  advanced  is 
that,  there  being  evidence  from  which  the 
jury  might  have  found  that  the  switchman 
was  negligent  in  signaling  the  engineer  to 
move  in  on  the  rip  track,  if  such  negligence 
was  found  by  the  Jury,  and  was  the  proxi- 
mate cause  of  plaintiff's  injuries,  he  was  not 
entitled  to  recover.  In  the  statement  under 
this  proposition  It  is  said  "that  the  engineer, 
Stoller,  testified  that  Delevan  did  not  signal 
him  to  go  on  the  rip  track ;  but  this  signal 
was  given  him  by  the  switchman."  The 
engineer  testified:  "Delevan  removed  the 
flag,  and  let  me  come  back  against  the  cars ; 
but  they  did  not  couple.  •  •  •  When  I 
went  to  make  the  coupling,  the  switchman 
signaled  me  In."  This  shows  that  the  engi- 
neer went  on  the  track  upon  the  Invitation  of 
Delevan,  extended  by  bis  removal  of  the  flag. 
Had  It  not  been  removed,  the  engineer  would 
not  have  gone  on  the  track  with  the  engine, 
even  if  signaled  by  the  switchman.  The  flag 
being  removed  for  the  purpose  of  letting  the 
engine  come  on  the  track,  it  could  not  bare 
been  negligence  In  the  switchman  to  give 
the  engineer  the  signal.  The  signal  from  the 
switchman  simply  Indicated  to  the  engineer 
that  the  switch,  which  connected  the  main 
track  with  the  rip  track,  had  been  so  ad- 
Justed  that  he  could  run  his  engine  from  the 
one  onto  the  other,  and  was  such  as  is  al- 
ways given  on  such  occasions.  It  was  not 
Incumbent  on  either  the  engineer  or  switch- 
man to  warn  employ^  repairing  cars  on 
the  rip  track  that  their  engine  was  coming 
upon  it.  The  duty  had  been  Intrusted  by 
their  master  to  Delevan,  who  had  been  placed 
in  control  of  the  track;  and  they  had  the 
right  to  presume  that  he  had  performed  this 
duty  before  he  Invited  the  engineer,  by  re- 
moving the  blue  flag,  to  come  on  the  track. 
There  being  no  evidence  tending  in  the  least 
to  show  that  the  switchman  was  negligent  In 
signdllng  the  engineer,  the  requested  charge 
was  properly  refused. 

3.  The  assignment  of  error  directed  against 
a  part  of  the  eighth  paragraph  of  the  court's 
charge  is,  when  the  entire  paragraph  is  read 
in  connection  with  the  entire  charge  and 
special  charge  No.  6,  given  at  defendant's  re- 
quest, manifestly  untenable.  As  has  been 
seen  from  our  statement  of  the  pleadings, 
it  is  speciflcally  charged  In  plaintiff's  peti- 
tion that  Delevan  was  an  Incompetrait  man 
for  the  position  which  he  held,  and  negligent 
and  incompetent  in  the  performance  of  the 
duties  thereof,  and  that  he  was  habitually 
drunk  In  the  performance  of  his  duties  as 
boss  car  repairer;  that  such  facts  were  un 
known  to  plaintiff,  but  were  known  to  the 
defendant,  or  by  the  exercise  of  reasonable 
care  could  have  been  known  to  it ;  "yet,  not- 
withstanding this,  the  defendant  employed 
and  retained  in  its  employ  the  said  Delevan." 
These  allegations  are  a  complete  refutation 
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of  appellant's  first  two  propositions,  under 
the  assignment  The  statement  of  facts  ap- 
pearing in  the  record  refutes  the  other  prop- 
osition, which  Is  that  there  was  no  evidence 
that  Delevan  was  in  any  way  incompetent 
at  the  time  he  was  employed  by  defendant. 
4.  There  was  no  error  In  the  refusal  of 
spedal  charge  No.  9,  requested  by  the  defend- 
ant If  Its  substance  was  not  embraced  In 
the  main  charge,  so  mnch  of  it  as  is  the  law 
was  fully  covered  by  special  charge  No.  6, 
given  at  defendant's  request  The  duty  of 
using  ordinary  care  to  select  competent  serv- 
ants— that  Is,  servants  of  sufficient  care, 
skill,  prudence,  and  good  habits  to  make  it 
probable  that  they  will  not  cause  Injliry  to 
each  other — ^and  to  dismiss  servants  who 
show  such  a  want  of  these  qualiflcations  aa 
to  give  reasonable  ground  for  apprehension 
that  they  will  Injure  their  fellow  servants, 
are  duties  personal  to  the  master.  Shearman 
&  Redf.  Neg.  S  191 ;  Wood's  Master  &  Serv- 
ant {  417.  If  there  Is  a  lack  of  ordinary 
care  on  the  part  of  the  master  to  discover  the 
incompetency  of  the  servant  either  at  the 
time  of  or  subsequent  to  his  employment 
there  is  a  breach  of  his  personal  duty.  If 
the  incompetency,  in.  the  exercise  of  this  care, 
is  discovered  by  the  master  before  he  employs 
tlie' incompetent  servant,  there  Is  a  manifest 
breach  of  duty  on  the  part  of  the  master  to 
his  other  servants  In  employing  him.  If, 
though  ordinary  care  was  used  in  employing 
the  servant,  the  fact  of  his  Incompetency  is 
discovered  by  the  master  afterwards,  then 
there  Is  a  breach  of  his  duty  to  bis  other 
servants  in  exposing  them  to  the  risks  of  an 
incompetent  fellow  servant.  This  breach  of 
duty,  in  either  event,  is  negligence;  and,  if 
It  be  the  proximate  cause  of  an  injury  to 
a  servant,  the  master  is  liable.  This  duty 
of  the  master  Is  analogous  to  that  which  he 
owes  to  his  servants  In  furnishing  them  with 
instrumentalities  to  do  their  work.  In  the 
first  place  he  must  exercise  ordinary  care  to 
furnish  them  with '  such  as  are  reasonably 
safe;  and  in  the  second  he  must  exercise 
ordinary  care  or  inspection  to  keep  or  see 
that  snch  Instrumentalities  are  kept  reason- 
ably safe  for  his  servants'  use.  If,  in  the 
exercise  of  this  care,  in  either  instance,  he 
discovers  that  the  instrumentalities  are  de- 
fective, then  It  Is  his  duty  as  a  matter  of 
law,  to  discontinue  'the  use  of  such  defective 
Instmmentalitles.  Likewise  is  it  his  duty  to 
discontinue  the  use  of  a  servant  when  he 
discovers  that  he  Is  incompetent  to  discharge 
the  duties  of  bis  employment  If,  therefore, 
Delevan  was  incompetent  to  discharge  the 
duties  of  his  employment  and  the  defendant 
knew  of  his  Incompetency,  there  was  no  ques- 
tion about  it  being  negligent  in  retaining 
him  in  its  employment.  Wherefore  the  spe- 
cial charge  was  properly  refused,  t)ecau8e  it 
dtade  plaintiff's  right  of  recovery  depend  up- 
on whether  it  was  negligence  in  defendant 
to  retain  Delevan  in  Its  employ  after  dls- 
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covering  that  he  was  incompetent  to  dis- 
charge the  duties  of  his  employment 

5.  The  fifth  special  charge,  requested  by 
defendant,  was  properly  refused,  because 
plaintifTs  knowledge  oi;  imputed  knowledge 
of  Incompetency  and  lack  of  sobriety  of 
Delevan  would  not  defeat  his  action  against 
the  company,  unless  he  knew  or  must  have 
necessarily  known  of  the  danger  incident  to 
bis  Incompetency.  A  servant  must  not  only 
know   of    a    defect   in    an    instrumentallly, 

'whether  animate  or  Inanimate,  furnished  by 
his  master,  but  must  know  or  be  charged  with 
knowledge  of  the  danger  that  may  probably 
ensue  from  its  use,  before  he  can  ,be  held  to 
have  assumed  the  risk  of  such  known  defect 
Besides,  so  much  of  the  charge  as  was  proper 
was  included  in  the  main  charge  and  spe- 
cial charges,  given  at  defendant's  request 

6.  It  does  not  appear  from  the  statement 
in  appellant's  brief,  under  the  sixth  assign- 
ment of  error,  that  the  warning,  there  stated 
as  given  by  Delevan,  after  he  removed  the 
blue  flag,  of  the  approach  of  the  engine  on 
the  rip  track,  was  the  usual  and  customary 
warning  of  the  approach  of  such  engine ;  and. 
In  the  absence  of  evidence  (wtilch  should 
be  contained  in  such  statement)  tending  to 
show  that  it  was  the  usual  and  customary 
warning,  it  cannot  be  held  that  the  court 
erred  in  refusing  appellant's  fourth  special 
charge. 

7.  There  was  no  error  in  admitting  the 
testimony  of  the  witness  Fred  Morris,  as  is 
complained  of  In  the  seventh  Tissignment. 
Terrell  v.  Russell,  16  Tex.  Civ.  App.  573,  42 
S.  W.  129 ;  Railway  v.  Smith,  90  S.  W.  929 ; 
Railway  v.  Bohan  (Tex.  Civ.  App.)  47  S.  W. 
1050;  Railway  v.  Henning  (Tex.  Civ.  App.) 
39  S.  W.  302;  RaUway  v.  Schilling,  32  Tex. 
Civ.  App.  417,  75  S.  W.  64;  McCabe  v.  Trac- 
tion Co.  (Tex.  Civ.  App.)  88  S.  W.  387 ;  San 
Antonio  Traction  Co.  v,  Flory  (Tex.  Civ.  App.) 
100  S.  W.  aoi.  The  opinions  cited  answer 
all  the  propositions  imder  this  assignment,  as 
well  as  those  under  the  14th,  15th,  16th,  17th, 
ISth,  19th,  and  20th  assignments  of  error. 
See,  also,  3  Wlgmore  on  Ev.  §  1974,  and  cases 
cited  in  note  1 ;  Lawson,  Expert  and  Opinion 
Ev.  (2d  Ed.)  505,  rule  63. 

8.  When  the  tntlre  testimony  embodied  in 
the  bill  of  exceptions  of  the  witness  Seebree 
Is  read,  it  la  apparent  that  the  witness  could 
not  have  been  understood  by  the  Jury  as 
meaning  that  he  heard  men  who  worked  with 
Delevan  say  tliat  "his  reputation  for  being 
careless  and  reckless  was  not  very  good"; 
for  in  the  next  sentence  be  states  his  meaning 
in  using  the  words  above  quoted,  as  follows: 
"I  mean,  I  have  heard  men  say  he  was  very 
careless  about  handling  his  work  at  times." 
A  servant's  general  reputation  of  incompe- 
tency is  admissible,  for  the  purpose  of  charg- 
ing his  master  with  knowledge  of  his  in- 
competency in  employing  and  retaining  him 
in  his  service  (Railway  v.  Scott,  68  Tex.  694, 
5  S.  W.  501);    and,  upon  tills  issue,  we  he- 
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Here  the  testimony  complained  of  by  the 
twenty-first  assignment  of  error  was  properly 
admitted. 

9.  W.  L.  Spanlding,  a  witness  for  defend- 
ant, on  redirect  examination  by  defendant's 
counsel  testified:  "I  have  beard  of  Mr.  Del- 
eran  being  drunk  on  duty  while  he  was  fore- 
man of  the  rip  track.  Q.  State  when  it  was? 
A.  I  believe  it  was  Fred  Morris  that  told 
me  about  it  Q.  When?  A.  I  am  not  sure. 
It  seems  to  me  about  a  year  ago.  Q.  I  mean, 
during  that  time,  not  since?  A.  No,  sir. 
Q.  I  mean  during  the  time  you  were  working 
up  there  with  Delevan.  A.  No,  sir.  Up  to 
June  27,  1903,  I  never  heard  of  Delevan's 
l>elng  drank  on  duty."  Upon  cross-examina- 
tion by  plaintlfTs  counsel  this  testimony  was 
reiterated  by  the  witness.  Thereupon  defend- 
ant's counsel  moyed  the  court  to  exclude  such 
testimony  from  the  Jury.  The  court  refused 
to  grant  the  motion,  on  the  ground  that  the 
testimony  had  been  elicited  by  defendant's 
counsel.  This  ruling  Is  the  subject  of  the 
twenty-third  assignment  of  error.  We  think 
the  court  ruled  correctly.  After  the  witness 
had  testified  that  he  had  heard  of  Delevan 
being  drank  while  he  was  foreman  of  the  rip 
track,  and  stated  that  be  believed  it  was 
Morris  who  had  told  him  about  it,  counsel 
for  defendant  asked:  "When?"  This  ques- 
tion was  not  confined  to  a  time  prior  to  the 
occurrence  of  the  accident.  It  was  deliberate- 
ly asked  by  counsel,  knowing  that  it  might 
be  answered  as  It  was,  as  well  as  in  another 
way.  That  the  answer  was  not  deemed  ad- 
vantageous to  defendant  furnlshea  no  ground 
for  the  exclusion  of  the  testimony  which 
was  elicited  by  its  coimsel.  If  counsel  did 
not  know  what  his  witness  would  answer, 
be  took  his  chances  on  eliciting  testimony 
favorable  to  his  client;  and  the  defendant 
should  not  be  heard  to  complain  because  Its 
effect  was  different. 

10.  The  court  did  not  err  In  orerruling 
defendant's  motion  to  suppress  the  deposition 
of  T.  J.  Morris.  Railway  v.  Barrett  (Tex.  Civ. 
App.)  101  S.  W.  1028 :  Young  v.  Pecos  County 
(Tex.  Civ.  App.)  101  S.  W.  1057. 

11.  There  was  not  a  particle  of  evidence 
tending  to  show  that  at  the  time  plaintiff 
was  Injured  he  was  not  in  the  exercise  of 
ordinary  care  for  his  own  safety.  Therefore 
special  charge  No.  3,  requested  by  defendant, 
was  properly  refused. 

12.  The  court  did  not  err  In  refusing  spe- 
cial charge  No.  5,  requested  by  defendant, 
because  it  Is  embraced  In  the  tenth  para- 
graph of  the  court's  charge,  In  the  same  form 
and  almost  the  same  words. 

13.  What  we  have  said  In  disposing  of 
the  first  assignment  demonstrates  that  the 
failure  of  the  engine  to  couple  to  the  car 
cannot  be  regarded  as  the  proximate  cause 
of  plaintiff's  Injuries.  This  was  not  a  new  or 
Independent  cause,  but  a  sequence  of  Del- 
evan's negligence  in  removing  the  blue  flag. 
Therefore  the  court  did  not  err  in  refusing 


to  give  special  charge  No.  7,  requested  by 
defendant's  counsel. 

14.  There  was  no  error  In  the  court's  re- 
fusal of  special  charge  No.  8,  because  It  was 
given  in  the  same  form  and  In  language  of 
the  same  meaning  in  the  ninth  paragraph 
of  the  main  charge. 

15.  That  part  of  the  fourth  paragraph  of 
the  court's  charge  which  Is  complained  of 
In  the  twenty-ninth  assignment  of  error, 
when  read  In  connection  with  the  entire 
context,  was  eminently  proper,  and  correctly 
stated  a  principle  of  law  applicable  to  the 
Issues  in  the  case. 

16.  That  part  of  the  seventh  paragraph  of 
the  charge  Is  not  obnoxious  to  the  objections 
urged  against  It  by  the  thirtieth  assignment 
of  error.  The  plaintlfTs  petition  alleged  that 
Delevan  was  "an  incompetent  man  for  the  po- 
sition which  he  held,  and  grossly  negligent  in 
the  performance  of  his  duties,"  and  did  not 
limit  his  Incompetency  to  the  cause  of  drank- 
eness.  And  notice  to  Struthers,  the  defend- 
ant's vice  principal  and  master  mechanic,  of 
such  incompetency  was  notice  to  the  company. 

17.  The  question  as  to  whether  Delevan 
gave  the  plaintiff  sufficient  waning  of  the 
fact  of  the  removal  of  the  flag,  if  the  insnf- 
fldency  of  such  notice  was  not  shown  by  the 
evidence  as  a  matter  of  law,  was  one  of  fact 
for  the  jury;  and  the  court  did  not  err  In 
submitting  such  question  for  Its  determina- 
tion. 

18.  It  conclusively  appeared  from  the  on- 
disputed  evidence  that  Struthers  was  the 
defendant's  vice  principal,  and  the  court 
did  not  err  In  M  informing  the  jury  In  Its 
charge. 

19.  The  court's  supplemental  diarge,  when 
read  in  connection  with  the  main  charge  and 
the  special  charge,  given  at  defendant's  re- 
quest, is  not  open  to  the  objections  urged 
against  it  In  the  thirty-third  assignment  of 
error. 

20.  The  court's  response  to  the  question 
propounded  by  the  Jury  after  its  retirement 
was  only  such  as  was  proper  to  be  made.  In 
view  of  the  fact  that  the  Jury  had  been  fully 
Instructed  on  all  the  Issues  In  the  case, 
arising  from  the  pleadings  and  evidence. 

There  is  no  error  in  the  Judgment,  and  it  Is 
affirmed. 

On  Rehearing. 

If  It  ever  becomes  the  duty  of  a  court  to 
apologize  to  counsel  for  an  opinion  It  has 
rendered  against  their  client,  as  the  spirit 
and  tone  of  this  motion  seem  to  imply,  we 
beg  to  remind  counsel  for  appellant  that 
their  34  assignments  of  error.  Insisted  upon 
In  their  brief,  were  exploited  by  numerous 
propositions,  which  required  more  time  to 
consider  than  is  ordinarily  given  to  the  de- 
termination of  a  case  on  appeal,  and  to  hum- 
bly state  (though  not  without  fear  of  con- 
tradiction) that  they  were  all  thoroughly 
considered,  and  such  expression  of  the  con- 
clusions reached  as  was  deemed  essential  to 
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their  disposition  was  given  in  tlie  opinion, 
and  that  the  proximate  cause  of  Its  being 
laconical  in  disposing  of  some  of  the  as- 
signments was  the  pendency  of  appeals  of 
other  parties  who,  under  the  law,  were 
thought  to  be  entitled  to  their  day  in  court 
^sop  sought  to  teach,  by  a  fable,  the  im- 
possibility of  pleasing  everybody,  but  the 
poor  old  fellow  was  a  slave,  and,  in  conse- 
quence, llttU'  heed  has  been  given  his  les- 
son; for  still  men  like  to  please,  and  be 
pleased,  especially  Judges  and  lawyers. 
Therefore,  by  way  of  further  apology,  and 
with  the  hope  of  pleasing  appellant's  counsel 
as  far  as  it  is  legal  to  do  so,  we  will.  In 
disposing  of  this  motion,  elaborate  upon 
points  considered  in  the  original  opinion,  and 
express  our  reasons  more  fully  for  overruling 
the  assignments  of  error,  especially  those 
which  counsel  baldly  assert  were  given  no 
consideration  at  all. 

If  farther  reason  is  demanded  for  our  con- 
clusion "that  plaintiff's  injuries  were  not 
proximately  caused  by  any  negligem:e  on  the 
part  of  a  fellow  servant,  but  were  the  direct 
result  of  defendant's  negligence,"  we  beg 
leave  to  state  that  nowhere  in  appellant's 
brief  are  we  pointed  to  any  part  of  the  record 
for  evidence  to  show  that  the  fellow-servant 
doctrine,  as  it  obtains  at  common  law,  ex- 
isted in  the  territory  of  Arizona  at  the  time 
plaintiff  was  injured.  In  the  absence  of  such 
evidence  the  presumption  should  be  indulged 
that  the  law  where  the  injury  occurred  Is 
the  same  as  in  this  state.  Tempel  v.  Dodge, 
89  Tex.  69,  32  8.  W.  614,  38  S.  W.  222; 
Whaley  v.  Banker's  Union  (Tex.  Cav.  App.)  88 
S.  W.  262;  EaUway  v.  Curtis,  99  S.  W.  567; 
W.  U.  Tel.  Co.  V.  Sloas  (Tex.  Civ.  App-)  100 
8.  W.  354.  While  we  take  Judicial  cogniz- 
ance of  the  act  of  Congress  organizing  the 
territory  of  Arizona,  we  are  not  charged  with 
notice  of  the  laws  passed  by  its  Legislature. 
If,  however,  it  should  be  conceded  that  it 
was  proved  that  the  common  law  is  the  rule 
<rf  decision  in  that  territory,  we  cannot,  in 
the  al>sence  of  proof,  take  cognizance  of  the 
construction  placed  upon  it  by  the  Supreme 
Court  of  that  territory,  and  must  presume 
that  the  construction  of  the  common  law  ap- 
plicable to  the  facts  involved  In  a  case  like 
this  received  either  the  construction  placed 
upon  it  by  the  Supreme  Court  of  the  United 
States  or  by  the  courts  of  this  state.  In  con- 
struing the  common-law  doctrine  .of  fellow 
servant  It  is  held  by  the  Supreme  Court. of 
the  United  States,  as  well  as  by  the  Supreme 
Court  of  Texas,  that  an  employe  charged 
with  the  duty  of  keeping  a  safe  place  to 
work  is  a  vice  principal  of  the  master,  re- 
gardless of  the  rank  of  the  servant  to  whom 
the  duty  is  intrusted.  Railway  v.  Herbert, 
116  U.  S.  647,  6  Sup.  Ct.  590,  29  L.  Ed.  755; 
Union  Pac.  Ry.  v.  Daniels,  152  U.  S.  689,  14 
Sup.  Ct  766,  38  I..  Ed.  579;  Hough  v. 
T.  &  P.  Ry.  Co.,  100  U.  S.  213,  25  L.  Ed. 
612;  Railway  v.  George,  85  Tex.  155,  19 
S.  W.  1036;    Railway  v.  Marcelles,  59  Tex. 


337;  Railway  v.  James  (Tex.)  10  S.  W.  332, 
Railway  v.  O'PIel,  78  Tex.  489,  15  S.  W.  33 ; 
Railway  v.  Wise  (Tex.  Civ.  App.)  106  S.  W. 
466.  Under  the  common  law  as  thus  ex- 
pounded Delevan  was  not  the  fellow  servant 
of  the  plaintiff,  but  the  vice  principal  of  de- 
fendant ;  for  he  was  charged,  by  the  railway 
company,  with  the  duty,  which  was  personal 
to  it  and  nondelegable,  of  keeping  the  rip 
track  reasonably  safe  for  the  plaintiff  and 
other  employto  at  work  there,  for  them  to 
do  the  woi^  they  were  put  to  do  there  by 
their  employer.  If,  then,  as  we  held  in  our 
original  opinion,  the  collision  which  resulted 
In  plaintiff's  Injury  was  proximately  caused 
by  Delevan's  removal  of  the  blue  flag,  and 
Inviting  the  engineer  to  drive  his  engine  uj)- 
on  the  track,  the  negligence  which  caused 
plalntlfTs  injury  was  not  that  of  a  fellow 
servant,  but  the  negligence  of  the  defendant 
itself.  Under  this  view  of  the  case,  which 
we  refrained  from  expressing  out  of  defer- 
ence for  counsel,  and  are  now  Induced  to  ex- 
pose by  this  motion,  it  is  wholly  immaterial 
whether  the  defendant  was  guilty  of  negli- 
gence In  employing  Delevan,  or  whether  he 
was  Incompetent  to  discharge  the  duties  of 
his  employment  or  not  That  this  act  of 
negligence,  attributable  to  defendant,  and  not 
to  a  fellow  servant,  was  the  proximate  cause 
of  plalntlfTs  injuries  does  not  admit  of  the 
shadow  of  a  doubt  by  any  one  familiar  with 
the  elementary  principles  of  the  law.  In  ad- 
dition to  the  authorities  cited  in  the  original 
opinion  upon  the  subject  of  "proximate  cause" 
we  venture,  at  the  risk  of  having  It  pro- 
nounced inapplicable  by  appellant's  counsel, 
to  cite  the  case  of  Russell  v.  German  F.  Ins. 
Co.,  100  Minn.  528,  111  N.  W.  400,  10  L.  R. 
A.  (N.  S.)  326,  where  It  is  said:  "Whatever 
may  have  been  the  original  meaning  of  the 
maxim,  'Causa  proxima  et  non  remota  spec- 
tatur,'  it  has  been  clearly  settled  by  a  long 
line  of  decisions  that  what  is  meant  by  proxi- 
mate cause  is  not  that  which  is  last  in  time 
or  place,  not  merely  that  which  was  in  ac- 
tivity at  the  consummation  of  the  injury, 
but  that  which  is  the  procuring,  efficient,  and 
proximate  cause." 

From  this  we  desire,  without  offense  to  ap- 
pellant's counsel,  to  pass  to  the  eighth  ground 
of  this  motion,  which  complains  of  our  not 
sustaining  the  seventh  assignment  of  error, 
which  Is:  "The  trial  court  erred  In  admitting 
In  evidence,  over  objection  of  defendant,  the 
testimony  of  Fred  Morris,  as  shown  by  de- 
fendant's bill  of  exceptions  No.  3."  The  bill 
of  exception  referred  to  in  the  assignment  is 
not  copied  in  the  statement  under  it.  In  the 
brief,  as  is  required  by  the  rules  of  this 
court.  Ap  assignment  of  error  should  dis- 
tinctly specify  the  ground  relied  upon  for  a 
reversal  of  the  judgment  (article  1018,  Rev. 
St  1895),  and  ordinarily  ought  to  be  com- 
plete in  itself;  and.  If  It  is  not  and  there 
is  something  else  in  the  record  essential  to 
an  Intelligent  ruling  upon  it,  the  latter,  at 
least  should  be  embraced  in  the  statement 
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In  the  brief  under  the  assignmeiit  Robertson 
V.  Coats,  1  Tex.  Civ.  App.  664,  20  S.  W.  875 ; 
Poland  V.  Porter  (Tex.  CIt.  App.)  98  S.  W. 
214.  It  may  therefore  be  doubted  whether 
the  assignment  should  have  been  considered 
at  all.  But  by  reference  to  the  record  It  will 
be  seen  that,  after  the  witness  Fred  Morris 
had  testified  that  he  knew  the  habits  of 
George  Delevan  with  reference  to  sobriety  or 
drunkenness,  during  his  employment  by  de- 
fendant, prior  to  April,  1903;  that  he  was 
drunk  a  good  deal  of  the  time;  that  be  had 
seen  him  drunk  frequently,  prior  to  May  S, 
1903,  and  bad  taken  care  of  him  when  he 
was  so  drunk  be  could  not  perform  his  du- 
ties; that,  during  the  time  he,  witness,  was 
employed,  he  had  seen  Delevan,  at  least  20 
times,  so  drunk  he  could  not  perform  his 
duties — he  then  testified,  over  objections 
of  defendant,  as  follows:  "I  believe  I  am 
capable  of  Judging  the  competency  or  Incom- 
petency of  a  man  who  could  safely  and  prop- 
erly perform  the  duties  of  foreman  of  ear 
repairers.  Taking  into  consideration  all  the 
facts  and  circumstances,  and  what  I  know  of 
his  habits  up  to  the  time  I  last  saw  him,  on 
May  3,  1903,  George  Delevan  was  not  a  com- 
petent man  to  perform  the  duties  of  car  re- 
pairer In  the  Douglas  yards."  The  testi- 
mony Indicated  by  the  quotation  marks  was 
objected  to  by  defendant's  counsel,  "for  the 
reason  that  it  was  incompetent.  Irrelevant, 
and  immaterial,  and  the  witness  had  not 
shown  himself  qualified  to  pass  upon,  and 
should  not  be  allowed  to  pass  upon,  the  com- 
petency of  Delevan."  It  is  a  rule  that  an 
objection  to  testimony,  not  made  in  the  trial 
court,  cannot  be  considered  on  appeal.  It  is 
also  well  settled  that  the  objection  "Incom- 
petent, immaterial,  and  irrelevant"  is  not 
specific  enough,  unless  the  real  nature  of  the 
objection  to  the  testimony  Is  so  plain  that 
the  general  phrase  is  sufllclent  to  indicate  it 
1  WIgmore  on  Ev.  {  18,  p.  58,  and  cases  cited 
In  note  18.  As  Is  there  said:  "Certainly  it 
is  not  fair  to  allow  such  a  general  dragnet 
as  'incompetent,  irrelevant,  and  immaterial' 
to  be  cast  over  every  bit  of  evidence  in  the 
case  which  counsel  would  like  to  keep  out 
and  then  to  permit  counsel,  upon  careful 
analysis  of  the  printed  narrative  of  the  trial, 
to  formulate  some  specification  of  error,  not 
thought  of  at  the  time,  and  of  which.  If  sea- 
sonably called  to  the  court's  attention,  might 
have  been  avoided  or  corrected."  If,  then, 
we  discard  the  phrase  "Incompetent,  irrelevant, 
and  immaterial"  as  being  too  general  to  require 
consideration,  we  have  the  only  objections  (1) 
tliat  the  witness  had  not  shown  himself  quali- 
fied to  pass  upon  the  competency  of  Delevan 
to  perform  the  duties  of  foreman  of  car  re- 
pairers In  the  Douglas  yards,  and  (2)  he 
should  not,  for  that  reason,  have  been  al- 
lowed to  pass  upon  the  competency  of  Dele- 
van to  perform  such  duties.  At  least  this 
Is  the  proper  analysis  of  the  remaining  ob- 
jection. Whatever  there  is  in  the  proposi- 
tions asserted  under  the  assignment,  which 


extends  beyond  the  objection  as  thus  ana- 
lyzed, cannot  be  considered. 

The  witness  was  an  old  railroad  man, 
familiar  with  the  character  of  the  work  to 
be  done  In  defendant's  yards,  the  danger  at- 
tending, knew  the  necessary  precautions  to 
protect  employes  in  the  yard  from  danger, 
the  duties  of  a  foreman  of  the  car  repairers 
at  work  there,  what  habits  and  qualifications 
he  should  possess  to  be  able  to  efilclently  dis- 
charge such  duties.  In  short,  he  was  an  ex- 
pert on  such  matters.  His  testimony  taken 
as  a  whole  clearly  shows  this.  He  knew 
Delevan's  capacity  for  the  work,  his  char- 
acter, and  habits,  knew  that  be  was  a  hab- 
itual drunkard;  for  he  had  frequently  seen 
him  drunk,  and  at  times  so  drunk  that  he 
could  not  take  care  of  himself.  This  was 
enough  to  qualify  him,  as  an  expert,  to  give 
an  opinion  upon  the  question  whether  a  man 
of  Delevan's  character  and  habits  was  com- 
petent to  discharge  the  duties  intrusted  to 
him ;  and  it  was  not  essential  that  he  should 
state  any  opinion  as  to  his  own  capacity  to 
express  an  opinion  of  Delevan's  competency. 
This  was  a  matter,  going  to  the  competency 
of  the  witness,  to  be  determined  by  the 
court.  If,  however,  it  were  essential  that  he 
should  state  his  competency  to  give  such  an 
opinion,  It  Is  clear  that,  by  his  statement,  he 
believed  be  was  capable  of  Judging  of  the 
competency  or  incompetency  of  a  man  who 
could  safely  perform  the  duties  of  foreman 
of  car  repairers,  he  meant  to  express  an 
opinion  as  to  bis  competency  In  that  regard. 
This  disposes  of  the  only  matters  raised  by 
the  objection  to  the  testimony  of  the  wit- 
ness— his  competency  or  qualification  as  an 
expert  to  testify  to  the  competency  of  Dele- 
van. It  was  not  objected  that  expert  testi- 
mony was  not  admissible  upon  the  issue  of 
Delevan's  competency  to  discharge  the  da- 
ties  of  foreman  of  defendant's  car  repairers; 
for  the  objection  to  the  testimony  made  in 
the  trial  court  Impliedly  admits  the  admissi- 
bility of  expert  testimony  upon  such  an  Issue, 
but  urges  only  that  the  witness  was  incom- 
petent to  give  such  testimony.  However,  we 
have  no  doubt  that  the  admissibility  of  ex- 
pert testimony  upon  the  issue  was  competent 
United  Oil  &  F.  Co.  v.  Grey  (Tex.  Civ.  App.) 
102  S.  W.  935.  If  appellant's  contention  that 
such  testimony  could  not  be  received  upon 
the  issue  as  to  the  competency  of  Delevan 
could  be  evolved  from  the  objection,  made  in 
the  trial  court  to  the  testimony  under  con- 
sideration, so  as  to  require  us  to  pass  upon  it 
we  should  say  the  contention  Is  fully  met 
and  answered  in  WIgmore  on  Ev.  SI  1919, 
1920, 1921. 

The  twenty-third  ground  for  a  rehearing, 
set  out  In  this  motion,  is:  That  the  court 
erred  In  Its  failure  to  consider  and  pass  upon 
the  appellant's  eighth,  ninth,  eleventh,  twelftb, 
and  thirteenth  assignments  of  error. 

The  eighth  assignment  of  error  la  aa  fol- 
lows: "The  trial  court  erred  in  admitting  In 
evidence,   over  •  the   objection  of  defendant 
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the  testimony  of  Fred  Morris,  as  shown  by 
defendant's  bill  of  exceptions  No.  2."  The 
testimony  referred  to  In  the  assignment,  as  It 
appears  In  the  bill  of  exceptions,  la:  "As 
general  foreman,  the  intoxication  of  Delevan 
did  Incapacitate  him ;  and  he  was  not  a  com- 
petent man  when  he  was  Intoxicated."  The 
objection  to  it,  as  disclosed  by  the  bill  of  ex- 
ceptions. Is  "that  It  was  incompetent.  Irrele- 
vant, and  Immaterial,  and  a  mere  conclusion 
of  the  witness,  and  the  witness  was  not  quali- 
fied to  give  an  opinion  In  regard  to  this  mat- 
ter." When  we  dispose  of  the  phrase  "In- 
competent, Immaterial,  and  Irrelevant,"  as 
we  did  In  passing  npon  the  seventh  assign- 
ment, by  holding  that  the  objection  It  em- 
bodies is  too  general  to  be  considered,  none 
of  the  propositions  asserted  under  the  assign- 
ment has  anything  in  the  record  to  support 
It,  and  to  consider  any  one  of  them  would 
be  to  pass  upon  an  objection  to  the  testimony 
not  raised  in  the  trial  court. 

The  ninth  assignment  of  error  Is  as  follows: 
'^he  trial  court  erred  in  admitting  In  evi- 
dence the  testimony  of  J.  F.  Morris,  as  shown 
by  defendant's  bill  of  exceptions  No.  5."  The 
testimony  referred  to,  as  It  appears  in  the 
bill  of  exceptions,  is:  "I  did  not  think  Dele- 
van  was  a  competent  man  for  the  perform- 
ance of  the  duties  of  foreman  of  car  re- 
pairers in  the  Douglas  yards,  at  the  time 
plalntlfT  was  hurt,  in  other  respects  than  his 
habit  of  drinlcing;  but,  from  his  actions  and 
what  be  done,  I  do  not  thinK  he  was."  The 
objection  made  to  the  testimony  was  "that 
It  was  Incompetent,  Irrelevant,  and  imma- 
terial, states  the  conclusion  of  the  witness, 
and  the  witness  has  not  shown  himself  quali- 
fied as  to  the  competency  or  Incompetency  of 
Delevan."  We  will  dispose  of  the  general 
objection  "Incompetent,"  etc.,  by  disregarding 
It,  as  we  have  done  in  the  preceding  assign- 
ments. We  cannot  determine,  from  the  state- 
ment in  appellant's  brief,  whether  the  witness 
was  qualified  to  give  an  opinion  upon  Dele- 
van's  competency  or  not;  for  there  Is  not  a 
word  stated  In  the  brief  upon  the  question. 
We  are  not  required  to  search  the  record  for 
the  purpose  of  ascertaining  whether  the  wit- 
ness was  qualified  to  give  an  opinion  upon 
the  subject,  and  in  the  absence  of  a  state- 
ment in  appellant's  brief  of  evidence  to  show 
the  witness  was  not  so  qualified  we  will  pre- 
sume, in  favor  of  the  ruling  of  the  trial 
court,  that  he  was.  We  have  shown  before 
that  the  matter  testified  to  was  such  as  an 
expert  might  give  his  opinion  upon. 

The  tenth  assignment  is:  "The  trial  court 
erred  in  admitting  in  evidence,  over  the 
objection  of  defendant,  the  testimony  of 
Andrew  Clemme,  as  shown  in  defendant's 
bill  of  exceptions  No.  7."  The  testimony  re- 
ferred to  as  shown  by  the  bill  of  exceptions 
is:  "I  am  capable  of  judging  of  the  compe- 
tency or  Incompetency  of  the  man  who  could 
safely  and  properly  perform  the  duties  of 
foreman  of  the  car  repairers,  such  as  were 
required  by  Delevan  in  his  capacity  as  such 


foreman.  Talcing  into  consideration  the  hab- 
its of  said  Delevan,  even  during  the  time  I 
was  employed  with  him,  I  do  not  think  he 
was  a  safe  or  competent  man  to  hold  such 
position  and  perform  the  duties  of  foreman 
of  car  repairing."  The  objection  of  defend- 
ant to  the  testimony  was  "that  it  was  in- 
competent, irrelevant  immaterial,  stated  the 
conclusion  of  the  witness,  and  the  witness 
had  not  shown  himself  qualified  to  testify  as 
to  the  competency  or  incompetency  of  Dele- 
van at  the  time  of  the  accident"  Discard- 
ing the  part  of  the  objection  embodied  in  the 
phrase  "Incompetent,  irrelevant,  and  imma- 
terial," as  being  too  general  to  be  considered, 
we  have  only  the  objection  that  the  witness 
had  not  shown  himself  qualified  to  testify 
as  to  the  competency  or  Incompetency  of 
Delevan  at  the  time  of  the  accident  The 
question  as  to  the  qualification  of  the  wit- 
ness was  one  primarily  for  the  trial  court  to 
determine,  and  we  believe  it  was  correctly 
decided  by  it  If  Delevan  was  Incompetent 
a  year  prior  to  the  time  of  the  accident  to 
discharge  the  duties  of  the  same  amployment 
he  was  then  engaged  In,  it  was  evidence 
tending  to  show  that  he  was  Incompetent 
when  the  accident  occurred,  and,  also,  that 
the  defendant  by  the  exercise  of  ordinary 
care  would  have  informed  Itself  of  his  incom- 
petency. 

The  eleventh  assignment  is:  "The  trial 
court  erred  in  admitting  in  evidence  over  the 
objection  of  defendant  the  testimony  of  J. 
R.  Sandlin,  as  shown  by  defendant's  bill  of 
exceptions  No.  14."  The  testimony  refer- 
red to  is  as  follows:  "While  Delevan  was  em- 
ployed by  defendant  as  foreman  of  car  re- 
pairs at  Douglas  prior  to  June  27,  1903,  I 
did  know  George  Delevan  as  l>elng  an  in- 
competent and  reckless  man  as  foreman  over 
the  department  in  which  he'  was  employed, 
and  this  was  bis  general  reputation,  in  the 
shops  among  railroad  men.  He  was  generally 
discussed  as  being  a  drinking,  reckless  man." 
To  this  testimony  the  defendant  objected, 
upon  the  ground  "that  it  was  Irrelevant,  in- 
competent, and  inadmissible,  as  the  witness 
said  he  had  only  been  there  nine  days,  and 
was  not  qualified  to  testify  as  to  the  compe- 
tency of  Delevan,  or  as  to  his  reputation  at 
Douglas  prior  to  June  27,  1908."  We  think 
the  court  properly  held  that  the  witness  was 
qualified  to  testify  as  to  Delevan's  incompe- 
tency and  as  to  his  general  reputation.  Sand- 
lin was  a  car  repairer,  was  at  work  in  the 
defendant's  yards  on  June  27,  1903,  when 
the  accident  happened.  That  he  had  only 
been  there  nine  days  prior  to  that  time  did 
not  show  that  he  could  not  during  that  time, 
become  Informed  of  Delevan's  competency  to 
discharge  his  duties,  as  well  as  his  general 
reputation  as  an  incompetent  and  as  to  reck- 
lessness. 

The  twelfth  assignment  complains  of  the 
court's  admitting  in  evidence,  over  defend- 
ant's objections,  the  following  testimony  of 
the  witness  Wbitsit:    "In  my  judgment,  prior 
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to  the  time  plaintiff  was  Injured,  I  did  not 
consider  Delevan  a  competent  man  to  fill  the 
position  of  rip  track  foreman.  In  the  Douglas 
yards."  In  addition  to  the  propo8itl<»i8  ad- 
vanced under  the  seventh  assignment  of  er- 
ror, this  one  is  asserted:  "The  witness  stat- 
ed no  facts  which  showed  he  was  a  compe- 
tent Judge  of  the  ability  of  Deieran  to  per- 
form his  duties  as  rip  track  foreman;  and 
his  own  testimony  shows  he  had  not  a  suffi- 
cient opportunity  to  learn  of  Delevan's  hab- 
its, 80  as  to  ascertain  whether  or  not  he  was 
a  competent  man  for  the  position  of  foreman 
of  the  rip  trade  or  of  car  repairs."  The  prop- 
ositions which  are  repeated  under  this  as- 
signment were  disposed  of  In  our  considera- 
tion of  the  seventh  assignment  of  error.  As 
to  the  original  one,  it  seems  to  us  that  the 
witness'  testimony  shows  that  he  was  com- 
petent, as  an  expert,  to  form  an  opinion  as 
to  Delevan's  ability  to  perfwm  his  duties  as 
foreman,  and  that  he  had  sufficient  opportu- 
nity to  learn  of  his  habits  and  to  ascertain 
whether  he  was  competent  to  perform  such 
duties.  However,  these  were  matters  for  the 
trial  Judge  and  the  Jury  to  determine,  rather 
than  for  this  court  to  decide. 

The  thlrteoith  assignment  of  error  is  di- 
rected against  the  action  of  the  court  In  ad- 
mitting, over  defendant's  objection,  testimony 
of  Fred  Morris,  sbovni  by  bill  of  exceptions 
No.  1,  which  is  as  foHows:  "That  he  knew 
the  habits  of  Oeorge  Delevan  with  reference 
to  sobriety  or  drunkenness,  during  his  em- 
ployment by  defendant,  prior  to  April,  1903, 
and  that  Delevan  was  drunk  a  good  deal  of 
the  time;  that  he  had  seen  him  drunk  fre- 
quently, prior  to  May  S,  1903,  and  had  tak- 
en care  of  him  when  he  was  so  drunk  he 
could  not  perform  his  duties;  that,  during 
the  time  he,  witness,  was  employed,  be  had 
seen  Delevan,  at  least  20  times,  so  drunk  he 
could  not  perform  his  duties;  that  he  was 
not  employed  as  foreman  of  the  car  repairs 
until  May  3,  1903,  when  the  witness  left 
Douglas,  but,  prior  to  that  time,  and  while 
he  was  Inspector,  and  also  master  car  builder, 
I  have  seen  him  drunk  at  least  20  times." 
This  shows  that  Delevan  was  a>  habitual 
drunkard,  while  in  defendant's  employment, 
up  to  the  time  he  was  made  foreman  of  the 
rip  track  or  car  repairs,  and,  m  connection 
with  other  te^mony,  was  evidence  tending 
to  show  that  defendant  knew,  or  by  the  ex- 
ercise of  ordinary  care  should  have  known,  of 
his  drunkenness  and  Incapacity  on  that  ac- 
count to  discharge  the  duties  of  such  employ- 
ment when  the  defendant  put  him  at  It.  The 
Jury  might  well  have  found  from  such  testi- 
mony that  the  defendant  was  negligent  In 
employing  a  man  of  such  habits  to  a  posi- 
tion where  the  lives  and  limbs  of  its  em- 
ployes depended  upon  his  faithful  discharge 
of  the  duties  of  his  employment. 

This  disposes  of  the  six  assignments  we 
are  charged  In  this  motion  with  not  consider- 
ing, and  demonstrates  that  they  were  all  con- 


sidered and  disposed  of  in  our  original  opin- 
ion in  passing  upon  the  seventh  assignment 
of  error,  which  involved  practically  the  same 
questions  raised  by  them. 

If  one  will  take  the  trouble  to  read  the  cer- 
tificate of  the  notary,  commencing  with  the 
caption  and  contlnoing  down  to  his  signa- 
ture, who  took  the  deposition  of  the  witness 
T.  J.  Morris,  as  it  appears  in  the  record,  it 
will  be  found  that  the  court  did  not  err  in 
overruling  defendai)t's  motion  to  suppress  the 
deposition. 

We  believe  that  all  the  assignments  of  er- 
ror Insisted  upon  by  appellant  were  prcH>er- 
ly  ovN'ruled,  and  that  this  motion  should  not 
be  sustained  upon  any  ground  presented.  It 
is  therefore  overruled. 


KL  PASO  &  S.  W.  R.  CO.  v.  MURTLE  et  al.* 

(Ck>urt  of  Civil   Appeals  of  Texas.     Feb.    19. 

1908.     Rehearing  Denied  March  2S,  1906.) 

1.  Railroads— I NjxTBiES  at  CBoesrNos— Col- 
lisions—Neouoehck—Cohtbibdtort  Neo- 
uoKnox. 

In  an  action  against  a  railroad  for  the 
death  of  an  employ^  of  another  railroad,  struck 
by  an  engine  of  defendant  at  the  crosslnfr  of  the 
two  roads,  while  the  employ^  was  taking  a  train 
over  the  crossing,  the  evidence  showed  that, 
when  within  two  or  three  car  lenj^hs  of  the 
crossing,  decedent's  train  was  stopped,  and  the 
usual  signals  given ;  that  defendant's  engine  was 
then  629  feet  from  the  ciOBsing;  tliat  defend- 
ant's engine  ran  into  the  train  and  Ulled  dece- 
dent ;  that  defendant's  engine  did  not  stop  before 
reaching  the  crossing,  as  required  by  statute, 
and  did  not  give  decedent's  train  the  preference 
ri^ht  to  cross,  as  requited  by  the  rules  of  the 
railroad.  Defendant's  employ^  habitually  vio- 
lated the  rales  and  the  statute,  but  decedent  did 
not  know  of  it.  Held,  that  decedent  had  the 
right  to  presume  that  those  in  charge  of  defend- 
ant's engine  would  comply  with  the  rules  and 
the  statute,  and  therefore  was  not  guilty  of  neg- 
ligence, though  he  saw  defendant's  engine  ap- 
proaching ;  and,  as  the  employes  in  charge  ot  de- 
fendant's engine  must  have  known  that  dece- 
dent's train  could  not  clear  the  crossing  btfore 
they  reached  it,  they  were  guilty  of  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  {{  ^8-^,  940-Ml.] 

2.  TbiaI/— Issues— Evidence— Questions  foh 

JUBT. 

Where,  In  an  action  against  a  railroad  com- 
pany for  the  death  of  one  struck  by  a  switching 
engine,  the  petition  alleged  that  it  was  the  duty 
of  defendant  to  have  a  person  on  the  footboard 
of  the  tender  of  the  engine  to  give  warnings  to 
the  engineer,  and  the  evidence  sustained  the  al- 
legation, it  was  not  error  to  submit  the  issue  to 
the  jury. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {{  318-324.] 

S.  Railboads— Collisions— Railroad  Cross- 
iNos  —  Rules  of  Employment  —  Construc- 
tion. 

A  rule  of  a  railroad  company  crossing  the 
tracks  of  another  company,  providmg  tJtiat,  when 
two  trains  of  the  same  class  approach  a  croesing 
at  the  same  time,  the  one  nearest  the  crossing 
shsll  be  given  preference,  controls  (he  move- 
ments of  trains  propelled  in  yards  by  switch 
engines ;  the  trains  being  of  the  same  class. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  88  928-932.] 

*Wrlt  ot  error  dented  by  Supreme  Court 
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4  Appeai.  —  Rabmuss  Ebbob  —  Ebbonkoitb 

iHSTRUCnONS. 

Where,  in  an  action  against  a  railroad  com- 
pany for  the  death  of  an  employ^  of  another  com- 
pany, in  a  collision  between  trains  at  a  crossing 
-of  tne  two  companies,  it  appeared  that  decedent 
was  on  the  crossing;  with  a  train  when  defend- 
ant's engine  ran  into  the  train,  and  that,  if  de- 
fendant's engine  had  stopped  before  reaching  the 
crossing,  as  required  by  statute,  the  accident 
would  not  have  occurred,  any  error  in  charging 
that,  under  the  rule  of  defendant  providinjr  that 
when  two  trains  of  the  same  class  approach  a 
crossing  the  one  nearest  the  crossing  shall  be 
given  preference,  decedent's  train  had  the  pref- 
erence right  to  cross,  arising  from  the  fact  that 
the  court  should  under  the  evidence  have  sub- 
mitted to  the  jury  the  construction  of  the  rule, 
was  not  prejudicial. 

'  [Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  iS  4219-4230.] 

9.  Railboads  —  Opkbation  or  Tbains— Stat- 
utes—Constrttction. 

Rev.  St.  1895,  art.  4507,  requiring  each  en- 
gine, approaching  a  place  where  two  lines  of 
railway  cross  each  other,  to  stop  before  reach- 
ing the  crossing,  applies  to  places  where  switch 
engines  are  operated,  though  observance  thereof 
may  impede  the  work, 
e.  Sahx. 

The  customary  disregard,  by  the  employes 

.'Of  a  railroad  company,  of  Rev.  St.  1895,  art. 
4507,  requiring  that  each  engine,  approaching 
a  place  where  two  lines  of  railway  cross  each 
other,  stop  before  reaching  the  crossing,  does  not 

'  repeal  it ;  and  the  company  must  answer  for  the 
damages  arising  from  a  nolation. 
7.  Sahe. 

An    employs    of    a    railroad    company    in 

'  charge  of  a  train  about  to  cross  the  tracks  of 
another  company  may  presume  that  the  em- 
ployto  of  the  latter  company  in  control  of  an  ap- 
proaching engine  will  obey  the  law,  and  stop 
before  reaching  the  crossing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  U  928-dS2.J 

&  TBIAI/— BTIDBRCK— iRSTBUCnORS. 

Where,  in  an  action  for  the  death  of  an  em- 
ployi  of  a  railroad  company  in  charge  of  a  train 
-crossing  the  tracks  of  another  company,  the 
'evidence  showed  that  the  employe's  train  stopped 
about  80  feet  from  the  crossing,  and,  after  the 
usual  signals,  moved  slowly  on  the  crossing,  and 
that  the  approaching  engine  of  ,the  latter  com- 
pany was  about  200  yards  away,  a  charge  as  to 
the  employe  racing  his  train  on  the  crossing 
to  get  ahead  of  the  engine  was  properly  refused, 
because  o<  the  absence  of  evidence  on  which  to 
base  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  H  596-612.] 

•9.  Masteb  awd  Servant— iNjtTBT  to  Sebtant 

—Negligence — Issues. 

Where,  in  an  action  against  a  railroad  com- 
pany for  the  death  of  an  employ^  of  another 
railroad  company,  in  a  collision  between  trains 
at  a  crossing  of  the  two  railroads,  the  evidence 
showed  that  the  failure  of  defendant's  employ^ 
in  charge  of  the  engine  to  keep  a  proper  lookout 
or  to  stop  the  engine  before  reaching  the  cross- 
ing caused  the  accident,  the  court  properly 
charged  that,  if  defendant's  employes  in  charge 
of  tile  engine  failed  to  keep  a  sufiBcient  lookout, 
and  failed  to  bring  the  engine  to  a  stop  before 
reaching  the  crossing,  defendant  was  liable,  ren- 
dering it  immaterial  whether  the  rule  of  defend- 
int,  regulating  the  movements  of  trains  approach- 
ing the  crossings  of  two  roads,  was  applicable. 
10.  Death  — Actions  eob  Causing  Death  — 

Judgment. 

In  an  action  for  neglig[ent  death,  brought  by 
the  mother,  widow,  and  minor  children  of  dece- 
-deot,  the  error  In  the  judgment  for  plaintiffs, 


arising  from  the  fact  that  it  gives  their  attor- 
neys a  third  thereof,  in  the  absence  of  pleadmg 
and  evidence  on  the  subject  or  a  verdict  to  sup- 
port it,  is  fundamental,  especially  because  of 
the  interests  of  the  minors. 

11.  Aj»peax,  —  Ebboneoub  Judgment  —  Pabty 
Entitled  to  OoMPiJkin. 

In  an  action  for  negligent  death,  brought 
by  the  mother,  widow,  and  minor  children  of 
decedent,  defendant  is  entitled  to  complain  of  an 
error  in  the  judgment  against  it,  arising  from 
the  fact  that  it  erroneously  gives  plaintiffs'  at- 
torneys a  third  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  §i  3560^3572.] 

12.  Death  — Actions  eob  Causing  Death- 
Damages— Excessive  Damages. 

In  an  action  for  negligent  death  of  a  person 
43  years  of  age,  in  good  health,  and  earning  as 
railroad  yardmaster  $150  a  month,  a  verdict  for 
$15,000  is  not  excessive. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Death,  gS  125-130.] 

13.  New  TBiAL—QBonNDS— Newly  Discoveb- 
XD  Impeaching  Evidence. 

A  new  trial  will  not  be  granted,  on  the 
ground  of  newly  discovered  evidence,  to  Impeaicb 
a  witness' of  the  successful  party, 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  {i  221-223.] 

14.  Appeal  —  Habmless  Ebbob  —  Erboneous 
Instructions. 

An  instruction,  containing  a  statement  of 
the  pleadings,  is  not  erroneous  because  it  men- 
tions an  issue  raised  by  the  evidence  without 
objection,  where  such  issue  could  not  have  in- 
fluenced the  verdict. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  ft  4219-4230.] 

Appeal  from  District  Court,  Kl  Paso  Coun- 
ty; J.  M.  Goggln,  Judge. 

Action  by  Kate  Murtle  and  others  against 
the  EI  Paso  &  Southwestern  Railroad  Com- 
pany. From  a  judgment  for  plaintlfTs,  de- 
fendant appeals.    Reformed  and  affirmed. 

Patterson,  Buckler  &  Woodson,  for  appel- 
lant.    Patterson  &  Wallace,  for  appellees. 

FLiT,  J.  This  Is  a  salt  for  damages,  oc- 
casioned by  the  death  of  Robert  Murtle,  In- 
stituted by  Mrs.  Kate  Murtle,  his  widow, 
Mrs.  S.  J.  Murtle,  his  mother,  and  William 
Murtle,  Bessie  Murtle,  and  Richard  Murtle, 
his  children,  against  appellant  The  defenses 
were  assumed  risk  and  contributory  negli- 
gence. A  trial  by  jury  resulted  In  a  verdict 
and  judgment  for  $15,000,  the  sum  of  $7,000 
being  allotted  to  the  widow,  Kate  Murtle, 
$.500  to  the  mother,  S.  J.  Murtle,  $3,000  to 
Bessie  Murtle,  $2,500  to  Richard  Murtle,  and 
$2,000  to  William  Murtle. 

A  train  of  the  Texas  &  Pacific  Railway 
Company,  In  charge  of  Robert  Murtle,  yard- 
master,  and  other  employes  of  that  company, 
was  being  carried  from  the  yards  of  the 
company  to  yards  of  the  Galveston,  Harrls- 
burg  &  San  Antonio  Railway  Company,  over 
a  transfer  track  belonging  to  the  former  com- 
pany, and  in  making  the  trip  a  track  of  ap- 
pellant had  to  be  crossed.  When  within  two 
or  three  car  lengths  of  the  crossing,  the  train, 
which  was  being  backed,  was  stopped,  and 
the  usual  blasts  of  the  whistle  given.    Robert 
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Murtle  and  two  others,  with  lighted  lanterns, 
were  riding  on  the  rear  car  nearest  to  the 
crossing;  and,  after  the  train  had  come  to  a 
full  stop  and  had  sounded  the  whistle,  the 
back-up  signal  was  giren  by  Murtle,  and  the 
train  waa  slowly  backed  on  the  crossing,  and, 
when  the  rear  car  was  on.  the  crossing,  an 
engine  of  appellant  ran  violently  Into  It,  the 
car  was  overturned,  and  Robert  Murtle  was 
killed.  When  the  train  stopped  at  the  cross- 
ing, the  engine  of  appellant  that  caused  the 
accident  was  on  Its  track  629  feet  from  the 
crossing,  and  started  towards  the  crossing 
about  the  time  the  train  began  backing  to- 
wards the  crossing.  The  accident  occurred 
about  9  o'clock  at  night.  Although  it  was 
the  duty  of  appellant  to  have  a  man  on  the 
front  of  Its  engine  to  keep  a  lookout,  none 
was  there  on  the  night  of  the  accident,  and 
the  tank  on  the  engine  was  so  high  that  the 
engineer  could  not  see  the  train  on  the  cross- 
ing until  within  10  or  20  feet  of  it,  according 
to  bis  testimony,  although  the  headlight  light- 
ed the  trade  for  a  distance  of  five  or  six  car 
lengths.  The  train  of  the  Texas  &  Pacific 
Railway  Company,  having  reached  the  cross- 
ing first,  under  the  rules  of  the  companies 
bad  the  right  of  way  over,  the  crossing.  It 
was  the  duty  of  the  employes  of  appellant, 
under  Its  rules,  to  give  preference  on  the 
crossing  to  the  train  on  which  Robert  Murtle 
was  riding  when  he  was  killed.  Appellant's 
engineer  swore  that  the  Texas  &  Pacific  train 
under  the  rule  had  the  right  to  the  crossing, 
having  reached  It  first.  Appellant's  engine 
was  not  stopped,  and  gave  no  signal  at  or 
near  the  crossing. 

It  follows  from  our  conclusions  of  fact 
that  the  court  did  not  err  in  refusing  to  in- 
struct a  verdict  for  appellant.  The  case  was 
one  for  a  Jury,  and  it  would  have  been  gross 
error  to  haive  withdrawn  It  from  the  jury. 
The  employes  of  the  Texas  &  Pacific  Railway 
Company  may  have  seen  the  engine  of  appel- 
lant approaching;  but  tbey  had,  as  prudent 
men,  the  right  to  presume  that  those  in 
charge  of  the  engine  would  not  disobey  the 
rules  and  the  statute  law  of  Texas,  but  would 
bring  the  engine  to  a  stop  and  give  the  train 
time  to  i>ass.  It  -  was  no  defense  to  the 
action  to  say  that  the  employee  habitually 
disobeyed  the  rules  and  the  law,  and  never 
stopped  at  crossings.  The  employes  on  the 
wrecked  train  evidently  did  not  know  of  the 
customary  criminal  negligence  of  appellant's 
servants,  and  acted,  as  they  had  a  right  to 
act,  on  the  hypothesis  that  those  employes 
would  not  recklessly  run  their  engine  into  a 
train  of  cars  on  a  crossing.  The  engineer 
should  have  seen  the  train,  and  was  grossly 
negligent  If  he  did  not  He  was  signaled  to 
stop,  but  he  did  not  stop.  One  of  the  em- 
ployee of  the  Texas  &  Pacific  Railway  Com- 
pany. Fred  Barker,  testified :  "They  had  ap- 
parently seen  us.  because  they  gave  a  very 
violent  signal  to  stop."  The  witness  also 
stated :    "I  had  every  reason  to  believe  that 


they  were  going  to  Map."  That  condnrton 
was  founded  on  reason  and  common  sense, 
although  it  brought  the  train  to  grief,  and 
caused  Murtle's  death  in  this  instance.  It  Is 
strenuously  argued  that  the  employes  on  the 
demolished  cars  must  have  seen  the  engine; 
and  it  can  with  the  same  propriety  be  main- 
tained that  the  employes  of  aw)ellant  saw 
the  rear  car,  on  top  of  which  were  three 
lanterns.  The  difference  Is  that,  when  the 
employes  on  the  car  saw  the  approaching 
locomotive,  they  could  reasonably  presume 
that  it  would  stop;  while  the  employes  on 
the  engine  could  reasonably  presume  nothing 
but  that  the  train,  which  bad  started  across, 
would  continue  to  go  until  it  crossed,  and 
that  they  would  collide  with  it  unless  they 
stopped.  They  must  have  known  that  the 
train  could  not  clear  the  crossing  before  they 
reached  It,  If  they  knew  it  was  on  the  creas- 
ing ;  and  not  to  have  known  It  was  tbeee  was 
negligence  of  a  flagrant  dliaracter. 

There  was  an  allegation  that  It  was  the 
duty  of  appellant  to  have  a  person  on  the 
footboard  of  the  tender  of  the  engine,  switch- 
ing In  the  yards,  to  give  warnings  to  the  en- 
gineer. The  evidence  sustained  the  allega- 
tion, and  the  court  did  not  err  In  submitting 
the  Issue  to  the  Jury. 

It  may  be  true  that  Murtle  and  others  on 
the  train  saw  the  approach  of  the  engine  of 
appellant,  still  they  were  Justified  In  acting 
on  the  theory  that  It  would  not  collide  with 
their  train ;  and.  If  the  employes  had  decided 
not  to  give  the  right  of  way  to  the  train,  they 
should  in  some  way  have  conveyed  that  Infor- 
mation to  the  train  employes,  by  some  sort  of 
warning  or  slgnaL  That  was  what  the  court 
required  of  them  when  a  recovery  was  au- 
thorized "If  those  in  charge  of  the  defend- 
ant's engine  and  cars  failed  to  give  signals 
of  their  approach  and  intention  to  pass  across 
said  link  track,  to  notify  those  In  chaise  of 
said  Texas  &  Pacific  transfer  of  their  ap- 
proach and  Intention  to  cross."  Appellant 
in  its  brief  seeks  to  disconnect  the  two  ideas 
conveyed  by  the  charge,  and  makes  Its  argu- 
ment on  the  premise  that  the  court  Instruct- 
ed the  Jury  merely  on  an  Issue  of  failure  to 
notify  of  the  approach  of  the  engine.  The 
court  couples  notification  of  the  appixMicfa 
with  notice  of  intention  to  cross. 

It  was  provided  In  rule  325  of  appellant: 
"When  two  trains  of  the  same  class  approach 
a  crossing  at  the  same  time,  the  one  nearest 
the  crossing  shall  be  given  preference:"  and 
the  court  instructed  the  Jury  that,  If  the  Tex- 
as &  Padflc  train  arrived  first  nearest  the 
crossing,  and  stopped  and  blew  two  signals 
for  the  crossing,  and  was  nearer  to  the  cross- 
ing than  the  engine  of  appellant,  under  the 
rule  quoted  the  Texas  &  Pacific  train  had 
the  right  to  use  the  crossing  first,  subject  to 
the  exercise  of  ordinary  care.  That  Is  un- 
doubtedly the  only  reasonable  construction 
that  can  be  placed  upon  that  rule.  There  Is 
nothing  technical  about  the  language  used. 
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The  trains  In  tble  instance  were  being  pro- 
pelled In  the  yardSk  by  switch  engines,  and 
were  of  the  same  class.  Still  witnesses  testi- 
fied that  a  locomotive  and  9  or  10  or  more 
cars  was  not  a  train  within  the  contempla- 
tion of  the  rnle,  unless  there  were  "markers" 
on  them.  "Markers,"  It  seems,  would  turn 
an  engine  into  a  train.  It  seems,  therefore, 
to  be  the  contention  of  appellant  that  at  such 
points  as  the  one  at  which  the  collision  took 
place  no  unmarked  train  had  the  precedence 
over  the  other  by  reason  of  reaching  the 
crossing  first  If  that  be  true,  there  is  no 
cause  to  be  surprisM  at  H  wreck,  but  the 
surprise  would  be  that  they  did  not  occur 
every  day.  Reason  and  common  sense,  out- 
side of  any  written  rule,  would  call  for  the 
observance  of  such  a  rule  in  order  to  prevent 
accidents  which  would  certainly  occur  if 
trains  were  allowed  to  race  for  crossings.  If 
it  be  conceded  that  the  court  should  have  left 
the  construction  of  the  rule  to  the  Jury,  under 
the  evidence,  we  do  not  think  that  any  Injury 
could  have  resulted  to  appellant  by  the  charge 
of  the  court  construing  the  rule.  The  Texas 
ft  Pacific  train  was  on  the  crossing,  and, 
whether  it  had  the  preference  over  the  train 
of  appellant  by  reaching  the  crossing  first  or 
not,  no  other  train  had  the  right  to  run  into 
and  knock  the  cars  off  the  track.  It  made 
no  difference  whatever,  then,  about  which 
train  had  the  preference  over  the  other :  one 
of  them  was  on  the  crossing,  and,  being  there, 
was  entitled  to  protection.  If  there  were  no 
rules  as  to  precedence,  and  no  duty  devolving 
on  those  In  control  of  trains  within  the  yards 
to  stop  before  going  over  crossings,  as  is  con- 
tended by  appellant,  more  care  and  diligence 
would  devolve  upon  the  employes  in  looking 
out  for  and  discovering  trains  on  the  cross- 
ings. It  can  form  no  defense  to  say:  "We 
were  not  in  the  habit  of  stopping  at  crossings 
or  giving  signals  there,  and  we  paid  no  at- 
tention to  giving  the  right  of  way  to  trains 
reaching  the  crossings  before  we  do;  and 
therefore  they  get  in  our  way  at  their  peril, 
and  they  are  guilty  of  contributory  negli- 
gence if  they  see  us  coming  and  do  not  get 
off  the  crossing  l>efore  we  get  there." 

The  crossing  In  question  was  a  grade  cross- 
ing, and  clearly  within  the  purview  of  arti- 
cle 4607,  Rev.  St.  1896,  which  requires  that 
"each  locomotive  engine  approaching  a  place 
where  two  lines  of  railway  cross  each  oth- 
er, shall,  before  reaching  such  crossing,  be 
brought  to  a  full  stop."  The  point  where  the 
collision  took  place  was  undoubtedly  "a  place 
where  two  lines  of  railway  cross  each  other," 
and  the  only  exception  to  the  requirement, 
"an  interlocking  switch  and  signal  appara- 
tus," Is  absent  from  this  case.  It  is  argued, 
however,  that  the  law  has  no  applicability  to 
places  where  switch  engines  are  operated,  but 
that  argument  cannot  be  sustained.  The  Su- 
preme Court  In  Railway  v.  Bailey,  83  Tex.  19, 
18  S.  W.  481,  held  that  the  part  of  the  article 
4507  In  regard  to  whistling  in  approaching 


public  roads  and  streets  was  applicable  to 
engines  switching  cars  back  and  forth  in  the 
city  of  Marshall,  and  the  language  in  regard 
to  railroad  crossings  is  equally  as  compre- 
hensive. The  necessity  for  the  law  is  ap- 
parent In  the  case ;  and,  if  it  had  been  obey- 
ed, the  collision  would  not  have  occurred,  and 
a  human  life  have  been  sacrificed.  Appel- 
lant's employ^  could  not,  by  a  customary 
disregard  of  the  statute,  repeal  it ;  -  and  the 
claim  that  It  would  Impede  their  work  very 
much  to  observe  it  is  no  palliation  of  their 
violation  of  the  statute.  The  law  is  "that 
every  man  operating  a  train,  arriving  at 
such  a  crossing,  must  bring  it  to  a  stop, 
whether  there  be  present  any  visible  necessity 
for  so  doing  or  not ;  and,  when  the  employes 
of  a  railway  company  fail  to  obey  the  stat- 
ute in  its  plain_  and  mandatory  provisions," 
the  companies  must  answer  for  the  damages 
arising  from  such  disobedience  to  law.  Rail- 
way V.  Bowles,  88  Tex.  634,  32  S.  W.  880.  It 
was  negligence  per  se  to  fall  to  stop  the  en- 
gine at  the  crossing,  and  undoubtedly  the  fail- 
ure to  stop  it  was  the  direct  and  proximate 
cause  of  the  disaster  and  the  death  of  Robert 
Murtle.  The  rule  as  to  which  train  had  the 
preference  right  to  the  crossing  was  of  no 
moment  under  the  facts  of  the  case,  and  the 
charge  of  the  court  thereon  could  not  have 
injured  appellant.  The  train  of  the  Texas  & 
Pacific  Railway  Company  was  on  the  track, 
whether  by  right  of  precedence  or  not ;  and. 
If  appellant  had  stopped  Its  engine  at  the 
crossing  as  it  should  have  done,  the  accident 
would  not  have  occurred.  The  engine  Should 
have  been  stopped  regardless  of  any  proxim- 
ity to  another  train,  or  whether  the  employes 
saw  it  or  not ;  and  the  employes  on  the  car 
could  act  on  the  presumption  that  the  law 
would  be  complied  with,  and  the  engine 
stopped. 

The  evidence  did  not  show  beyond  doubt 
that  Murtle  saw  the  train  approaching,  but, 
if  it  had  so  shown.  It  could  not  have  Injured 
the  cause  of  action ;  for,  if  it  had  been  ad- 
mitted that  Murtle  did  see  the  approaching 
engine,  that  could  not  have  altered  his  re- 
lation to  it  He  was  authorized  to  presume 
that  the  employ^  in  control  of  the  engine 
would  obey  the  law  and  stop  it  before  reach- 
ing the  crossing.  The  charge  of  the  court  Is 
clear  and  fair,  and  was  incapable  of  mis- 
construction by  the  Jury.  The  issue  as  to 
Murtle  seeing  the  approaching  engine  was 
fully  presented  by  special  charges,  asked  by 
appellant  and  given  by  the  court. 

The  state  of  case  endeavored  to  be  present- 
ed by  the  second  special  charge  requested 
by  appellant  did  not  exist  in  the  evidence, 
and  the  court  properly  refused  it.  The  ef- 
fect of  it  was  to  raise  an  issue  as  to  Murtle 
racing  his  train  on  the  crossing  to  get  ahead 
of  appellant's  train,  and  there  was  no  founda- 
tion for  such  an  issue  in  the  evidence.  The  un- 
controverted  testimony  showed  that  Murtle's 
train  stopped  In  about  60  or  80  feet  of  the 
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crossing,  gave  the  usual  blasts  of  the  whistle, 
and  then  moved  slowly  on  the  crossing. 
When  it  started  to  the  crossing,  the  engine  of 
appellant  was  perhaps  200  yards  off.  While 
we  think  that  rule  325  was  applicable  to  the 
crossing  where  the  collision  occurred,  it  did 
not  matter  whether  it  was  or  not;  and  the 
court  did  not  err  in  refusing  a  charge  stating 
that  the  rule  did  not  apply  to  such  crosaJug. 

The  court  did  not  err  in  withdrawing  all 
the  rules,  except  325,  from  the  Jury,  and  that 
one  might  very  properly  have  been  withdrawn 
also.  The  only  question  was,  did  appellant 
negligently  run  its  engine  into  cars  on  a 
crossing?  Under  the  facts  of  this  case  the 
existence  or  nonexistence  of  rules  could  cut 
no  figure  whatever.  No  matter  what  they 
were,  they  could  not  Justify  appellant  in  vio- 
Intlng  the  laws  of  the  state,  and  crashing 
Into  a  train  on  a  crossing.  It  follows  that  the 
court  did  not  err  in  telling  the  Jury  that,  "If 
defendant's  servants  in  charge  of  said  engine 
and  cars  which  ran  into  the  train  upon  which 
Murtle  was  failed  to  keep  a  reasonably  suffi- 
cient lookout,  or  failed  to  keep  a  reasonably 
sufficient  lookout  for  transfers  that  might  be 
passing  along  said  link  crossing  across  the 
track  ahead  of  them,  and  failed  to  bring  said 
engine  and  cars  operated  by  them  to  a  stop 
before  reaching  said  switch,"  etc.,  appellant 
was  liable.  The  failure  to  keep  the  lookout, 
or  the  failure  to  stop  the  engine,  either,  or 
both,  produced  the  death  of  Rol>ert  Murtle. 

The  square  tank,  like  the  one  on  appellant's 
engine,  was  more  obstructive  of  the  engineer's 
view  ,of  the  track  than  the  sloping  ones  used 
on  switching  engines,  and  the  court  did  not 
err  in  submitting  that  issue.  It  may  have 
been  that  the  engineer  would  have  seen  the 
train  but  for  the  high,  square  tank.  There 
were  several  causes  which  seemed  to  concur 
with  each  other  in  producing  the  result.  Ray 
V.  Railway  (Tex.  Civ.  App.)  88  S.  W.  466. 

Appellant  in  its  sixteenth  assignment  of 
error  complains  of  that  part  of  the  Judgment 
which  gives  the  attorneys  for  appellees  one- 
third  of  the  Judgment  recovered  by  the  lat- 
ter. In  the  absence  of  pleading  and  evidence 
on  the  subject,  or  a  verdict  to  support  It, 
of  course,  the  court  had  no  authority  for  ren- 
dering such  a  Judgment;  and  the  error  is 
fundamental,  and  should  be  considered,  and 
especially  is  this  the  case  where  the  Ibterests 
of  minors  are  concerned.  Shippers'  Compress 
Co.  V.  Davidson,  35  Tex.  Civ.  App.  658,  80 
S.  W.  1032.  Appellant  made  a  motion  to  re- 
form the  Judgment  in  the  lower  court,  so  as 
to  eliminate  that  portion  of  it;  but  it  was 
overruled,  and  this  was  sudi  error  as  will  en- 
title appellant  to  a  recovery  of  the  costs  of 
this  appeal.  Appellant  was  entitled  to  have 
the  Judgment  rendered  in  compliance  with 
the  verdict,  so  as  to  protect  It  from  annoyance 
and  possible  harm. 

There  is  no  evidence  of  bias  or  prejudice 
on  the  part  of  the  Jury,  and  we  cannot  hold 
the  verdict  excessive.  Rot>ert  Murtle  was 
43  years  of  age,  was  in  good  health,  and 


earned,  the  last  month  of  his  life,  $150.  He 
was  a  yard  foreman. 

There  is  nothing  erroneous  in  the  charge 
on  the  measure  of  damages.  It  did  not  single 
and  give  prominence  to  any  particular  evi- 
dence, but  simply  permitted  the  Jury  to  con- 
sider the  amount  contributed  by  Robert  Mur- 
tle to  the  support  of  his  family.  In  arriving 
at  a  verdict. 

The  twenty-fifth  assignment  does  not  point 
out  any  error  in  the  charge.  It  properly  pre- 
sented the  issue  of  contributory  negligence. 

Appellant  sought  a  new  trial  on  the 
ground,  among  other  things,  that  an  oppor- 
tunity should  be  given  to  contradict  Fred 
Barker,  a  witness  for  appellees,  as  to  the 
distance  from  the  crossing  to  the  point  where 
the  engine  was  standing  when  the  Texas  & 
Pacific  train  started  to  the  crossing.  It  was 
not  stated  that  the  testimony  was  newly  dis- 
covered; bat,  If  such  statement  had  been 
made,  it  would  not  have  availed,  because 
new  trials  are  not  granted  when  the  object 
merely  Is  to  impeach  a  witness.  Scranton  v. 
Tilley,  16  Tex.  183 ;  Houston  St  Railway  v. 
Sclacca,  80  Tex.  350,  16  S.  W.  31. 

It  was  alleged  aa  a  ground  of  negligence 
that  the  employes  of  appellant  disobeyed  its 
rules  and  regulations  in  not  stopping  and 
giving  signals  and  permitting  the  train  to 
get  over  the  crossing,  and  we  do  not  think  the 
mention  of  rule  325  in  the  statement  of  the 
pleadings  made  by  the  court  could  have  op- 
erated injuriously  to  appellant.  It  was  an 
Immaterial  matter  anyway,  and  could  not 
have  influenced  the  verdict  It  merely  men- 
tioned an  Issue  raised  by  the  evidence,  with- 
out objection  on  the  part  of  appellant  The 
pleadings  raised  the  issue. 

The  Judgment  will  be  reformed,  so  as  to 
eliminate  that  part  of  it  in  favor  of  Patter- 
son &  Wallace,  and,  as  reformed,  will  be 
affirmed. 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS 
et  al.  V.  HAMILTON. 

(Court  of  Civil  Appeals  of  Texas.     March  19. 
1908.) 

1.  JUSTIOKS    OF    THK     PEACE— APPKAIi—TRAN- 

scBiFT— Conclusiveness. 

The  transcript  on  appeal  frcHn  a  justice 
court  to  the  connty  court  required  by  Rev.  St. 
1895,  art  1673,  by  the  entries,  first  "suit  for 
damages  for  $200:"  next,  "passed  subject  to 
call ;'  and,  then,  ■  ''plaintiff  sues"  for  the  value 
of  certain  articles  set  out  with  their  separate 
values  amounting  to  over  $200— affirmatively 
shows  that  the  pleadings  are  noted,  and  that 
plaintiff  by  his  latest  pleading  sues  for  an 
amount  in  excess  of  the  jurisdiction  of  the  jus- 
tice, 80  that  the  connty  court  on  the  qaestion  of 
dismissal  for  want  of  jurisdiction  in  the  justice 
must  take  the  transcript  as  conclusive,  in  the 
absence  of  a  proper  pleading  showing  fraud,  ac- 
cident or  mistake  and  proof  thereunder. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dij. 
vol.  31,  JusUces  of  the  Peace,  !{  633-636.] 

2.  Sams  —  Pleadino  Authobizinq  Corkec- 

TION. 

The  answer  merely  that  $200  "is  the  amount 
in  controversy"  to  a  motion  to  dismiss  an  ap- 
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peal  to  the  county  court  from  a  justice  on  the 
IfTound  that  the  suit  was  affirmatively  shown  by 
the  transcript  to  be  for  an  amount  more  thaa 
$200,  and  therefore  in  excess  of  the  Jurisdiction 
of  the  justice,  is  not  sufficient  to  admit  of 
proof  of  mistake  and  correction  on  account 
thereof. 

Appeal  from  Nolan  County  Court ;  John  J. 
Ford,  Jndge. 

Action  by  A.  M.  Hamilton  against  the  Mls- 
sonrl,  Kansas  &  Texas  Railway  Company  of 
Texas  and  others.  Ftom  a  judgment  of  the 
county  court  for  plaintiff,  on  appeal  by  de- 
fendants from  a  justice,  defendants  appeal. 
Reversed  and  remanded. 

Caldwell  &  Whittaker  and  Woodruff  & 
Yantis,  (or  appellants.  J.  F.  Bttdson,  for  ap- 
pellee. 

LEVY,  J.  Appellee  instituted  suit  In  the 
justice  court  against  the  appellants  Jointly 
to  recover  the  value  of  two  trunks  and  their 
contents,  checked  as  baggage,  and  lost  by  the 
railway  company  in  transportation  to  Sweet- 
water. From  a  judgment  against  the  appel- 
lants in  the  justice  court  both  railway  com- 
panies appealed  to  the  county  court.  From  a 
Judgment  against  them  in  the  county  court 
both  railway  companies  have  appealed  to  this 
court 

At  the  time  of  the  trial  of  the  case  In  the 
county  court  the  appellants  made  a  written 
motion  to  dismiss  the  case,  'Yor  the  reason 
that  the  Justice  court  of  precinct  No.  1  of 
Nolan  county  In  which  this  cause  was  origi- 
nally Instituted  and  from  which  this  cause 
has  been  appealed  did  not  have  Jurisdiction 
to  hear  and  determine  matters  In  controversy 
In  said  cause,  because  this  suit  is  for  dam- 
ages In  the  amount  of  $235  as  is  shown  by 
the  transcript  of  said  cause  duly  made  and 
certified  to  by  the  justice  of  the  peace  of  said 
precinct  and  filed  in  this  cause  in  this  court, 
which  transcript  these  defendants  here  and 
now  offer  as  evidence  of  the  matters  therein 
alleged,  and  pray  the  court  to  hear  proof 
In  support  of  said  allegations."  To  this  mo- 
tion the  appellee  replied  as  follows:  "Now 
comes  the  plaintiff  herein,  and  In  answer  to 
the  motions  of  the  defendants  to  dismiss  this 
cause,  shows  to  the  court  that  the  amount  In 
controversy  is,  and  was  originally,  the  sum  of 
$200,  as  is  shown  by  the  original  account  and 
claim  for  damages  filed  herein,  and  by  the 
citations  served  on  each  of  the  defendants 
herein.  Wherefore  he  prays  Judgment  of 
this  court  overruling  said  motion."  The 
transcript  of  the  Justice  of  tlje  peace  is  as 
follows:  "A.  M.  Hamilton,  PlalnUff,  v.  T.  & 
P.  Ky.  C,  and  M.,  K.  &  T.  By.  Co.  No.  1,421. 
Suit  for  damages  for  f200.00,  of  date  1/14/07. 

Due  .     Interest  at  ,  Filed  16 

day  of  Jany,  1907.  Citation  Issued  the  15th 
day  of  Jany,  1907.  Returnable  to  Jany  term, 
1907,  and  placed  in  the  hands  of  sheriff  of 
Nolan  Co.,  Tex.,  and  one  mailed  to  the  sher- 
iff of  Tarrant  Co..  Tex.    Returned  . 

X>xecuted  16th   &  17th   day   of  Jany,   1907. 


Passed  subject  to  call.  Plaintiff  sues  for 
two  trunks  and  their  contents,  which  said 
trunks  was  delivered  to  the  M.  K.  &  T.  Ry. 
Co.  at  Leonard,  Texas,  Oct.  21,  1906,  to  be 
transferred  over  said  road  and  over  the  T.  & 
P.  Railroad  as  baggage  for  plaintiff  and  his 
family  to  Sweetwater,  Texas,  and  was  re- 
ceived by  said  M.  K.  &  T.  Ry.  Co.  and  check- 
ed, but  has  been  lost  or  destroyed  and  never 
delivered  to  plaintiff,  which  said  trunks  were 
of  the  value  of  $3.00  each,  $6.00,  and  contain- 
ed 4  gold  rings  worth  $45.00;  one  clock, 
$10.00;  3  gold  pins,  $15.00;  8  shirts,  $8.00; 
12  dresses,  $3.00  each,  $36.00;  13  waists, 
$13.00;  6  skirts,  $6.00;  2  bonnets,  $2.00;  3 
quilts,  $9.00;  glass  dishes  and  other  ware, 
$10.00;  20  litUe  dresses,  $1.00  each,  $20.00; 
1  silk  cap,  $2.50;  2  men's  coats  and  vests 
$15.00;  dishes,  $10.00;  bed  clothing,  $10.00; 
3  waists,  $3.00;  1  pair  shoes,  $1.00 ;  1  mirror, 
$1.00;  other  goods  not  especially  named, 
$10.00.  Plaintiff  sues  for  the  value  of  said 
goods,  the  use  of  same  and  costs.  This 
cause  came  on  to  be  heard  smd  considered  by 
the  court  on  this  2nd  day  of  February,  1907, 
when  came  the  parties  by  their  attorneys  and 
announced  ready  for  trial,  and  a  Jury  being, 
waived,  and  the  matters  of  fact  as  well  as 
of  law  having  been  submitted  to  the  court, 
and  the  court,  after  hearing  the  evidence  and 
law,  is  of  the  opinion  that  the  plaintiff,  A.  M. 
Hamilton,  ought  to  have  and  recover  of  and 
from  the  defendants  the  Texas  &  Pacific  Ry. 
Co.  and  the  Missouri,  Kansas  &  Texas  Ry. 
Go.  the  sum  of  two  hundred  dollars.  It  is 
therefore  ordered,  adjudged  and  decreed  by 
the  court  that  A.  M.  Hamilton,  plalntiA herein, 
do  have  and  recover  of  and  from  the  Texas  & 
Pacific  Ry.  Co.  and  the  Missouri,  Kansas  & 
Texas  Ry.  Co.  the  full  sum  of  two  hundred  dol- 
lars together  with  interest  thereon  at  the  rate 
of  6%  from  this  date  until  paid,  and  all  costs 
In  this  behalf  expended,  for  all  of  which  let 
execution  issue.  Motion  of  the  T.  &  P.  Ry. 
Co.  for  new  trial  overruled  this  2/2/07.  The 
T.  &  P.  Ry.  Co.  excepts  and  gives  notice  of 
appeal  to  the  county  court  of  Nolan  county, 
Texas."  Then  follows  the  official  certificate. 
In  the  order  overruling  the  motion  to  dismiss 
for  want  of  jurisdiction  of  the  justice  court 
the  recitation  of  fact  appears,  on  which  the 
court  based  Its  ruling:  "And  the  court,  after 
hearing  and  considering  said  motion,  is  of  the 
opinion  that  said  motion  is  not  well  taken, 
for  the  reason  that  the  original  account  for 
damages  was  for  $200  only,  and  the  citation 
was  for  $200  only,  and  the  judgment  rendered 
in  the  Justice  court  was  for  $200  only,  all 
of  which  was  within  the  Jurisdiction  of  the 
Justice  court."  TJhe  Judge,  in  the  bill  of  ex- 
ception, states  that  in  determining  the  motion 
he  considered  as  evidence,  over  the  objection 
of  the  appellants,  the  citation  and  the  ac- 
coimt  upon  which  this  suit  was  based. 

The  two  assignments  of  error  submitted  by 
appellants  are  considered  together.  The  sub- 
stance of  the  assignments  is  that  the  court 
erred  in  overruling  appellants'  motion  to  dis- 
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miss  and  In  trying  this  case,  because  the 
amoant  in  controversy  In  the  Justice  court  at 
the  time  of  the  trial  was  not  within  the  Ju- 
risdiction of  the  Justice  court  The  question 
arises,  could  the  county  court  look  beyond 
and  other  than  to  the  certified  transcript  of 
the  Justice  to  determine  the  motion,  and,  if 
BO,  under  what  circumstances  would  it  be  au- 
thorized to  do  so?  By  article  1599,  Bev.  St. 
1895,  it  is  provided  that  when  a  claim  or  de- 
mand is  lodged  with  a  Justice  of  the  peace 
for  suit  he  shall  forthwith  issue  a  citation  to 
the  defendant  By  article  1579,  Bev.  St 
1895,  It  Is  made  the  duty  of  the  Justice  of 
the  peace  to  keep  a  civil  docket  and  in  which 
he  is  required  to  enter,  among  other  things, 
"a  brief  statement  ot  the  nature  of  the  plain- 
tiff's demand  or  claim,  and  the  amount  claim- 
ed, and  a  brief  statement  of  the  nature  of 
the  defense  made  by  the  defendant,  if  any." 
By  article  1603,  Rev.  St  1895,  It  is  provided 
that  "the  pleadings  in  the  Justice  court  shall 
be  oral  except  when  otherwise  specially  pro- 
vided; but  a  brief  statement  thereof  may  be 
noted  on  the  docket"  By  article  1605  author- 
ity is  given  to  amend  pleadings.  Amendment 
of  pleadings  may  be  done  orally.  Railway 
▼.  Wright  &  Seay,  2  Willson  Civ.  Cas.  Ct 
App.  I  339.  It  IB  provided  by  arttcle  1678, 
Rev.  St.  1895:  "Whenever  an  appeal  has 
been  granted  from  the  Justice  court  to  the 
county  court  it  shall  be  the  duty  of  the  Jus- 
tice who  made  the  order  immediately  to 
make  out  a  true  and  correct  copy  of  all  the 
entries  made  on  his  docket  In  the  cause,  and 
certify  thereto  officially,  and  transmit  the 
same,  together  with  a  certified  copy  of  the 
bill  of  costs  taken  from  his  fee  book,  and  the 
original  papers  in  the  cause,  to  the  clerk  ot 
the  county  court  of  his  county."  This  tran- 
script is  a  necessary  proceeding  to  fully  have 
the  case  before  the  county  court  Edwards 
V.  Morton,  92  Tex.  152,  46  S.  W.  792.  "There 
could  be  no  necessity  in  having  the  pleadings 
tn  the  Justice  court  noted  on  the  docket,  or 
of  having  the  same  certified  to  the  superior 
court,  unless  they  were  in  some  manner  to 
affect  or  shape  the  pleadings  and  issues 
there."  Ostrom  v.  Tarver  (Tex.  Civ.  App.) 
29  S.  W.  69.  It  was  said  by  the  court  hi 
Maass  V.  Solinsky,  67  Tex.  290,  3  S.  W.  289: 
"It  is  from  the  transcript  and  papers  thus 
sent  up  that  the  county  or  district  court  as- 
certains what  the  cause  of  action  presented 
and  tried  In  the  Justice  court  was,  and  of  this 
it  must  be  informed."  Pleadings,  though 
oral,  are  made  essential  In  the  Justice  court 
to  the  formation  of  Issues  to  be  tried,  and 
cannot  be  dispensed  with.  Moore  v.  Jordan, 
67  Tex.  394,  3  S.  W.  317.  The  transcript  of 
the  Justice,  therefore,  is  t>efore  the  county 
court  as  a  record  in  the  cause  required  by 
law,  and  containing  evidences  required  by 
law  to  be  kept  and  proven  by  a  certificate  re- 
quired by  law.  It  would  seem  to.  follow  that 
the  certified  transcript  was  binding  on  the 
county  court  as  to  the  entries  and  pleadings 
made  in  the  Justice  court,  and  was  conclu- 


sive. But  the  rule  as  to  when  and  under 
what  circumstances  evidence  sliall  be  receiv- 
ed to  correct  the  transcript  on  appeal  has 
been  laid  down  In  this  state  by  decisions  up- 
on the  question.  In  the  case  of  Gtaolson  ▼. 
Ramey  (Tev.  Civ.  App.)  30  &  W.  713,  fol- 
lowed and  approved  in  Howard  v.  Faggard 
(Tex.  Civ.  App.)  32  S.  W.  188,  the  rule  U 
formulated  that  where  the  transcript  shows 
aflirmatively  that  the  Justice  has  perform- 
ed the  duty  required  of  him  and  made  a 
brief  note  of  all  the  pleadings  made  by  the 
parties  on  his  do<^et  evidence  to  contradict 
this  should  not  be  received  in  the  absence  of 
allegations  of  fraud,  accident,  or  mistake. 
In  other  words,  in  such  a  state  of  the  tran- 
script the  certified  statement  of  the  Justice 
is  conclusive  proof  thereof,  unless  set  aside 
by  a  proper  motion  and  proof  thereunder  that 
the  statement  so  appearing  was  entered  by 
fraud,  accident,  or  mistake.  Where,  bow- 
ever,  the  Justice  has  neglected  to  perforpa  the 
duty  required  of  him  to  note  all  the  pleadings 
on  bis  docket  and  the  transcript  omits  in 
whole  or  in  part  to  state  all  the  pleadings 
made  by  the  parties,  then  in  such  state  the 
transcript  is  not  conclusive  of  such  omis- 
sion, and  the  party  affected  may,  by  motion 
to  correct  the  transcript,  allege  the  omission 
and  offer  oral  proof  of  such  omission  and  the 
pleading  omitted.  As  a  matter  of  proper 
practice,  the  motion  to  correct  or  amend  a 
transcript  should  be  made  preliminary  to  the 
trial.  If  such  motion  be  granted,  an  order  to 
that  effect  in  the  minutes  of  the  count?  court 
would  be  sufficient  In  this  case  it  appears 
affirmatively  in  the  transcript  of  the  Justice 
that  be  noted  all  the  pleadings  made  by  the 
appellee  in  the  Justice  court  and  that  the 
latest  pleading  is  the  statement  of  a  cause  of 
action  in  an  amount  demanded  beyond  the  Ju- 
risdiction of  the  Justice  court  The  first  en- 
try of  the  nature  of  the  suit  and  the  amount 
was  stated  "suit  for  damages  for  $200.00,  of 
date  1/14/07,  filed  15  day  of  Jany,  1907." 
The  next  entry  was  an  action  on  the  case 
"passed  subject  to  call."  The  next  and  sub- 
sequent entry  that  appears  Is  a  fall  and  spe- 
cific statement  of  what  appellee  claims  and 
the  amount  claimed,  and  what  the  apiiellee 
"sues  for."  In  this  last  statement  the  amount 
Is  in  excess  of  |200,  as  stated  in  the  previous 
original  claim.  That  this  last  entry  is  not  a 
clerical  error  is  apparent,  because  the  items 
and  the-  value  of  each  item  are  specifically 
set  out.  That  the  entry  is  Intended  to  be  a 
statement  of  the  appellee's  pleading  and 
amount  sued  for  is  evident  on  its  face,  be- 
cause it  says  and  begins  "plaintiff  sues  for," 
and  winds  up  with  "plaintiff  sues  for  the 
value  of  said  goods,  the  use  of  same,  and 
costs."  According  to  the  due  order  in  which 
the  entry  appears  on  the  docket  it  is  appar- 
ent on  its  face  that  it  stated  the  pleadings 
and  amount  claimed  by  appellee  at  the  trial 
of  the  cause  in  the  Justice  court  The  face 
of  the  transcript  consequently  shows  two 
statements  of  pleading  and  amounts  claimed 
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by  appellee.  Tbe  first  entry  was  a  general 
statement  as  shown  by  the  original  claim 
filed.  Tbe  second  entry  is  a  specific  state- 
ment as  to  Items  and  amounts,  and  not  as 
tbe  original  claim  reads. 

The  motion  of  appellant  In  the  county  court 
to  dismiss  the  case  because  of  the  want  of 
jurisdiction  In  the  Justice  court  alleged  that 
tbe  amount  claimed  by  appellee  in  the  jus- 
tice court  was  for  $235,  "as  shown  by  the 
transcript  of  tbe  cause  duly  made  and  cer- 
tified to  by  the  justice  of  the  peace."  Tbe 
reply  of  tbe  appellee  to  this  motion  was  that 
"tbe  amount  In  controversy  in  this  cause  is, 
and  was  originally,  the  sum  of  $200,  as  is 
shown  by  tbe  original  account  and  claim  for 
damages  filed  herein,  and  by  the  citations." 
Tbe  answer  to  tbe  motion  nowhere  contra- 
dicts the  transcript  In  its  statement  to  tbe 
effect  that  |200  was  originally  tbe  amount 
in  controversy.  But  the  answer  does  not  al- 
lege that  tbe  subsequent  or  later  statement 
of  the  pleading  and  amount  claimed  as  shown 
on  tbe  transcript  was  entered  by  fraud,  or 
accident,  or  mistake,  and  was  untrue.  It 
does  not  seek  to  amend  the  entry,  or  account 
for  Its  being  there.  In  tbe  absence  of  such 
allegation  and  proof  tberennder  tbe  tran- 
script would  be  conclusive  of  the  truth  of  tbe 
statement  therein  asserted.  Tbe  original  ac- 
count may  have  been  orally  amended,  and 
such  presumption  would  obtain  from  tbe 
transcript  in  tbe  absence  of  proper  pleading 
and  proof  to  tbe  contrary.  The  allegation 
In  tbe  answer  that  $200  "Is  tbe  amount  In 
controversy"  would  not  be  suflBcIent  to  admit 
evidence  to  contradict  the  transcript.  Where 
a  jurisdictional  question  Is  Involved,  the 
courts  must  carefully  pass  upon  the  question 
so  as  to  not  exceed  authority.  The  entry  on 
the  transcript  may  have  been  a  mistake,  but 
tbe  court  could  not  remedy  tbe  mistake  in 
the  absence  of  a  proper  pleading  to  autborlee 
it  to  inquire  into  tbe  question.  In  the  ab- 
sence of  such  pleading  the  transcript  was 
conclusive  proof,  and  tbe  county  court  was 
bound  by  the  transcript,  and  could  not  resort 
to  other  proof  than  the  transcript  However, 
to  enable  tbe  court  to  properly  Inquire  into 
the  entries  on  tbe  transcript  under  proper 
pleadings  In  tbe  case,  a  final  disposition  of 
the  case  is  not  made  in  this  appeal. 

Tbe  case  Is  ordered  reversed  and  remanded. 


BROOKS  TIRE   MACH.   CO.   v.   SHIELDS. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  15,  1908. 

Rehearing  Denied  April  1,  1908.) 

1.  SET-Orr  AND  Counterclaim— Ljquipatxd 

Demands. 

Whether  a  cause  of  action  is  founded  on  a 
liquidated  demand  within  the  rule  that  in  a 
snit  fonnded  on  a  liquidated  demand  defendant 
cannot  interpose  a  counterclaim  based  on  a  de- 
mand for  unliquidated  damages  not  growing  out 
of  or  connected  with  the  action  must  be  de- 
termined alone  from  the  petition. 

[EA.  Note. — For  cases  in  point,  see  Cent  Dig. 
▼ol.  43,  Set-Ofl  and  Counterclaim,  {  63.] 


2.  Same— Sales— Actions  fob  Pbice— Coxtn- 
tebclaim— "llouid  ated. " 

A  petition  wnich  shows  that  the  amount 
sned  for  was  the  price  of  an  article  sold  by 
plaintiff  to  defendant,  and  which  alleges  ttiat 
defendant  promised  to  pay  plaintiff  the  sum  sued 
for,  which  sum  was  the  agreed  value  thereof, 
states  a  cause  of  action  for  a  liquidated  demand 
within  Savles'  Ann.  Civ.  St.  1897,  arts.  754, 
755,  providing  that,  where  a  suit  is  founded  on 
a  certain  demand,  an  unliquidated  demand  can- 
not be  set  off  unless  it  is  connected  with  the 
cause  of  action,  and  defendant  cannot  set  up  as 
a  counterclaim  a  demand  for  unliquidated  dam- 
ages for  breach  of  warranty  in  the  sale  of  the 
other  goods,  the  word  "liquidated"  meaning  ad- 
justed, certain,  or  settled  in  respect  to  the 
amount;  a  debt  being  liquidated  when  the 
amount  is  agreed  on  by  tbe  parties,  or  fixed  by 
the  operation  of  law, 

fEJd.  Note.— For  cases  in  point,  see  Cent.  Di(t. 
vol.  43,  Set-Off  and  Counterclaim,  H  58-64; 
voL  43,  Sales,  {  1217. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4174-4175.] 

3.  Appeal  —  Harmless    EIbbob  —  Ebboneous 
Admission  of  Evidence. 

In  an  action  tried  by  tbe  court  without  a 
Jury,  tbe  error  in  admitting  testimony  not  con- 
sidered by  the  court  in  arriving  at  its  deci- 
sion and  judgment  is  harmless. 

iEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  3,  Appeal  and  Error,  |{  4185,  4186.] 

4.  Sales— AcTjONS  fob  Price— Evidence. 

Where,  in  an  action  for  the  price  of  a 
machine,  it  appeared  tiiat  the  seller  had  sold  to 
the  buyer  two  machines,  that  tbe  price  sued  for 
was  for  the  second  machine,  and  that  the  first 
had  been  paid  for  before  the  ordering  of  the 
second,  and  there  was  nothing  to  show  that  the 
buyer  insisted  on  the  seller  fumishlns  a  ma- 
chme  in  lieu  of  tbe  first  one,  though  there  had 
been  correspondence  between  the  parties  relative 
to  the  first  being  imsatisfactory,  and  the  evi- 
dence showed  that  in  the  order  for  tl>e  second  no 
reference  was  made  to  tbe  fact  that  it  was  de- 
sired in  lieu  of  the  first,  that  the  order  was  for 
the  latest  Improved  machine,  and  that  the  second 
macbine  was  larger  and  better  than  the  first, 
tbe  court  did  not  err  in  refusing  to  find  that 
the  second  machine  was  delivered  in  lieu  of  tbe 
first  to  make  good  the  warranty  In  the  sale  of 
the  first. 

Appeal  from  Coleman  County  Court;  F.  M. 
Bowen,  Judge. 

Action  by  the  Brooks  Tire  Machine  Com- 
pany against  L.  L.  Shields.  From  a  Judg- 
ment of  the  county  court  granting  Insuffi- 
cient relief  to  plaintiff  rendered  on  appeal 
from  a  justice's  judgment  for  defendant, 
plaintiff  appeals.    Reversed  and  rendered. 

Snodgrass  &  Dibrell,  for  appellant  B.  M. 
Critz,  for  appellee. 

RICE,  J.  Appellant>as  plaintiff  sued  ap- 
pellee as  defendant  in  the  justice's  court  up- 
on a  verified  account  to  recover  tbe  sum  of 
$160,  with  legal  interest  thereon,  l>eing  the 
price  of  one  Brooks  tire  setter  sold  by  it  to 
him  on  or  about  Septeml)er  2,  1905,  and  in  its 
petition  filed  in  connection  with  said  account 
alleged  that  said  sum  of  $150  was  tbe  agreed 
price  to  be  paid  therefor.  Appellee  answered, 
admitting  in  writing,  as  prescribed  by  rule 
31,  that  plaintiff  had  a  good  cause  of  action 
as  set  forth  In  its  account  and  petition  filed 
herein,  except  in  so  far  as  the  same  might 
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be  defeated  In  whole  or  In  part  by  the  facts 
set  up  In  bis  answer.  He  further  plead  that 
on  March  23,  1904,  he  purchased  from  plain- 
tiff another  Brooks  cold  tire  setter  for  the 
sum  of  $145,  upon  an  express  -warranty  that 
the  same  would  perform  and  work  well,  and 
would  be  and  was  reasonably  fit  and  adapted 
for  the  use  and  purpose  for  which  It  was 
sold,  to  wit,  to  set  and  shrink  tires  cold  up- 
on the  wheels,  etc.,  and  was  reasonably  fit 
and  adapted  for  setting  and  shrinking  wagon, 
buggy,  and  other  vehicle  tires  In  ordinary 
use,  and  containing  In  addition  thereto  other 
stipulations  of  warranty  not  deemed  neces- 
sary to  be  set  out;  that  the  said  tire  setter 
was  received  by  him,  and,  after  being  fully 
tried  and  tested,  was  found  to  be  utterly 
worthless  and  of  no  value;  that  defendant 
had,  long  prior  to  the  filing  of  this  suit,  to 
wit,  on  May  24,  1004,  and  February  18,  1905, 
by  pai'tial  payments  thereon  made,  fully  paid 
to  appellant  the  purchase  price  therefor,  to 
wit,  the  sum  of  $145,  and  that  defendant  now 
holds  said  first  tire  setter  subject  to  appel- 
lant's order;  that  defendant  in  an  effort  to 
use  said  first  machine  attempted  to  repair 
the  same,  and  had  incurred  thereby  an  ex- 
pense of  |20,  making  a  total  of  $165  paid  by 
him  on  account  of  said  first  machine,  which 
he  plead  in  offset  to  plalntifTs  demand,  ask- 
ing Judgment  In  his  favor  for  the  difference 
of  $5  between  bis  and  appellant's  account, 
with  Interest,  costs  of  suit,  etc.  Defendant 
further  plead  that  plaintiff  verbally  agreed 
and  promised  him  at  the  time  said  warran- 
ties were  given,  and  at  divers  other  times 
thereafter,  that  if  said  machine  did  not  prove 
as  represented,  or  did  not  perform  and  work 
well,  then  plaintiff  would  replace,  free  of 
cost  to  defendant,  all  defective  parts  of  said 
machine,  and  In  the  event  said  machine  did 
not  give  satisfaction  in  every  particular,  and 
perform  and  work  well  in  al^  respects,  as  rep- 
resented, then  It  would  furnish  defendant  a 
new  and  better  machine  in  lieu  of  said  first 
machine;  that,  relying  upon  these  representa- 
tions and  warranties,  he  (defendant)  ordered 
and  purchased  the  first  machine  and  finally 
paid  in  full  therefor,  and  also,  relying  upon 
said  representations  and  warranties,  as  afore- 
said, did  on  August  31,  1905,  order  the  said 
second  machine  from  plaintiff,  for  the  price 
of  which  this  suit  is  brought;  that  said  sec- 
ond machine  was  sold  to  talm  by  plaintiff  in 
lieu  of  the  first  machine;  that  said  first  ma- 
chine Is  now  held  by  defendant  subject  to 
plaintiff's  order,  and  Is,  in  fact,  the  proper- 
ty of  plaintiff,  praying  Judgment  In  accord- 
ance with  said  plea.  Appellant  filed  general 
and  special  exceptions,  raising  the  Issue  as  to 
the  right  of  the  defendant  to  offset  an  unliq- 
uidated demand  growing  out  of  an  independ- 
ent transaction  against  plaintiff's  liquidated 
claim.  On  trial  In  the  Justice's  court  ver- 
dict and  Judgment  was  for  the  defendant  up- 
on the  latter  phase  of  the  case.  Upon  appeal 
to  the  county  court,  trial  being  before  the 


Court  without  a  Jury,  plaiutllTs  exceptions 
to  defendant's  plea  in  offset  were  overruled, 
and  Judgment  was  rendered  in  favor  of  plain- 
tiff for  the  full  amount  of  its  claim,  and  for 
defendant  for  the  sum  of  $145,  and  against 
defendant  on  his  plea  for  $20,  making  Judg- 
ment in  favor  of  plaintiff  for  the  difference 
between  said  two  accounts  of  $15,  with  In- 
terest thereon,  from  which  Judgment  appel- 
lant prosecutes  this  appeal,  and  assigns  as 
error,  among  other  things,  the  action  of  the 
trial  court  in  overruling  Its  exception  to  ap- 
pellee's plea  of  offset. 

The  question  for  determination,  therefore, 
is,  first,  whether  or  not  appellant's  suit  is 
founded  upon  a  certain  or  liquidated  demand, 
because,  If  the  same  is  so  founded,  then  de- 
fendant would  have  no  right  to  set  off  against 
the  same  any  amount  that  might  be  ascer- 
tained to  be  due  him  by  appellant  as  unliq- 
uidated or  uncertain  damages,  founded  on  ei- 
ther a  tort  or  breach  of  covenant,  unless  the 
same  grew  out  of,  was  incident  to,  or  con- 
nected with,  plaintiff's  cause  of  action.  From 
the  allegations  of  defendant's  counterclaim  it 
Is  clear  that  he  undertakes  to  recover  for  an 
alleged  breach  of  covenant,  to  wit.  that  of  a 
breach  of  warranty  on  account  of  another 
and  different  machine  purchased  by  him  from 
appellant  some  18  months  prior  to  the  pur- 
chase of  the  second  machine,  and  therefore 
could  not  be  said  to  arise  out  of,  be  Incident 
to,  or  In  any  wise  connected  with,  the  plain- 
tiff's cause  of  action.  Now  is  plaintiff's  cause 
of  action  foimded  upon  a  certain  or  liquidat- 
ed demand?  We  think  this  must  be  deter- 
mined alone  from  the  allegations  of  plaintiff's 
petition  filed  with  Its  verified  account.  It 
appears  therefrom  that  the  amount  sued. for, 
to  wit,  $160,  was  for  the  price  of  a  Brooks 
tire  setter  sold  by  appellant  to  appellee;  it 
being  alleged  therein  that  defendant  agreed 
and  promised  to  pay  plaintiff  therefor  tiie 
sum  of  $160,  which  sum  was  the  agreed  value 
thereof.  The  word  "liquidated"  used  In  this 
connection  means  adjusted,  certain,  or  settled 
In  respect  to  amount  (Abbottfs  Law  Diction- 
ary), which  definition  is  approved  in  Jones  v. 
Hunt,  74  Tex.  657,  12  S.  W.  832.  In  the  case 
of  Hargroves  v.  Cook,  15  Oa.  332,  it  Is  held 
that  a  debt  Is  liquidated  "whenever  the 
amount  Is  agreed  upon  by  the  parties,  or  fix- 
ed by  the  operation  of  law."  In  the  case  of 
Taylor  v.  Bewley,  93  Tex.  524,  06  S.  W.  746, 
our  Supreme  Court  held  upon  certified  ques- 
tion that.  If  the  petition  sought  to  recover 
the  market  value  of  the  goods,  the  claim 
would  be  unliquidated,  and  defendant's  claim 
being,  also  unliquidated,  it  could  be  pleaded 
In  offset,  but.  If  an  agreed  price  was  sought 
to  be  recovered,  the  claim  would  be  liquidat- 
ed, and  defendant's  claim,  being  for  unliq- 
uidated damages,  could  not  be  set  off  against 
it  Also  see  same  case,  same  volume,  page 
937  of  56  S.  W.,  page  524  of  93  Tex. 

Appellant  seems  by  the  allegations  of  Us 
petition  in  this  case  to  have  brought  itself 
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witbin  the  rnle  of  law  as  announced  In  Tay- 
lor V.  Bewley,  supra,  and  therefore  we  con- 
clude that  Its  cause  of  action  was  upon  a  cer- 
tain or  liquidated  demand,  as  shown  by  the 
allegations  of  Its  petition;  and  defendant's 
plea  In  set-off  having  undertaken  to  set  up  a 
claim  for  unliquidated  damages,  arising  from 
alleged  breach  of  warranty,  which  the  law 
does  not  permit  to  be  set  off  as  against  a 
certain  demand,  unless  the  same  was  founded 
upon  a  claim  arising  out  of,  incident  to,  or 
connected  with,  plalotitTs  cause  of  action 
(which  does  not  appear  to  be  the  case  here), 
we  are  of  the  opinion  that  the  trial  court 
erred  In  refusing  to  sustain  plalntlfTs  ex- 
ceptions to  said  plea,  and  in  giving  Judgment 
to  defendant  thereon.  Arts.  754,  755,  Sayles' 
Ann.  Civ.  St  1897;  Taylor  v.  Bewley,  93 
Tex.  524,  B6  S.  W.  746,  747 ;  same  case,  same 
volume,  page  937  of  56  8.  W.,  page  524  of 
93  Tex.;  Howard  v.  Randolph,  78  Tex.  454, 
11  S.  W.  496 ;  Riddle  v.  McElnney,  67  Tex. 
29,  2  S.  W.  748 ;  Carothers  v.  Thorp,  21  Te£ 
362.  Before  passing  from  this  subject  the 
writer  desires  to  say  that  In  his  opinion 
appellee  by  his  written  admission  under 
rnle  31  prescribed  for  trials  In  district  and 
county  courts  was  precluded  from  raising 
the  issue  as  to  whether  or  not  appellant's 
cause  of  action  was  liquidated,  and  must  be 
held  to  have  admitted  thereby  that  plain- 
tiff's suit  was  founded  upon  a  liquidated  de- 
mand. Said  rule  reads  that  "plaintiff  shall 
have  the  right  to  open  and  conclude,  both  In 
adducing  his  evidence  and  In  the  argument, 
unless  the  burden  of  proof  of  the  whole  case 
under  the  pleadings  rests  upon  the  defend- 
ant, or  unless  the  defendant  or  all  of  the 
defendants,  if  there  should  be  more  than 
one,  shall,  after  the  Issues  of  fact  are  set- 
tled and  before  the  trial  commences,  admit 
that  the  plaintiff  has  a  good  cause  of  action 
as  sfet  forth  in  the  petition,  except  so  far 
as  it  may  be  defeated  in  whole  or  in  part, 
by  the  facts  of  the  answer  constituting  a 
good  defense  which  may  be  established  on  the 
trial,  which  admission  shall  be  entered  of 
record  when  the  defendant  or  defendants,  if 
more  than  one^  shall  have  the  right  to  optsa 
and  conclude  in  adducing  the  evidence  and 
in  the  argument  of  the  case."  Defendant, 
having  filed  his  written  admission  as  pre- 
scribed by  said  rule,  must  be  held  in  the 
writer's  Judgment  concluded  by  his  admis- 
sion that  plaintiff  has  a  good  cause  of  action 
as  set  forth  in  its  petition,  because  In  said 
admission  he  necessarily  acknowledged  the 
truth  of  every  allegation  In  plalntlfTs  peti- 
tion, and  it  was  therein  distinctly  alleged 
that  the  plaintiff  delivered  said  tire  setter 
to  the  defendant,  for  which  the  defendant 
agreed  and  promised  to  pay  to  plaintiff  the 
sum  of  $160,  and  that  said  sum  was  the 
agreed  value  of  said  tire  setter,  etc.  For  this 
reason  in  his  opinion,  as  well  as  for  those 
heretofore  stated,  the  Judgment  of  the. trial 
court  OTermllng  appellant's  exceptions  to  de- 


fendant's plea  of  set-off  was  erroneous.  With- 
out intending  to  intimate  any  opinion  upon 
the  facts  adduced  in  support  of  defendant's 
plea  of  set-off,  we  do  not  wish  to  be  under- 
stood by  this  ruling  as  in  any  way  prejudic- 
ing his  right  to  bring  a  separate  and  dis- 
tinct suit,  if  he  should  see  proper  so  to  do, 
upon  his  alleged  cause  of  action  against  ap- 
pellant, as  set  forth  in  said  plea  of  set-off. 

Appellant  by  its  sixth  assignment  of  error 
complains  of  the  action  of  the  trial  court  in 
permitting  the  defendant,  Shields,  to  testify 
that  at  the  time  he  bought  the  first  machine 
the  agent  told  him  that  the  company  would 
furnish  a  new  machine  In  lieu  of  same,  if  It 
did  not  perform  as  represented.  If  there  was 
error  in  the  admission  of  said  testimony,  it 
becomes  immaterial,  because  it  appears  from 
the  explanation  of  the  court  to  appellant's  bill 
of  exception  to  the  introduction  of  said  evi- 
dence that  said  testimony  was  not  considered 
by  the  court  for  any  purpose  In  arriving  at  its 
decision  and  judgment  In  this  case;  and  It 
further  appears  that  the  Judgment  of  the 
court  was  not  based  upon,  nor  affected  by,  the 
Introduction  of  said  testimony,  but  was  ren- 
dered for  defendant  only  upon  his  plea  of  set- 
off. It  is  therefore  harmless  error  In  any 
event,  and  we  overrule  said  assignment. 

It  is  urged,  however,  by  appellee  that  the 
trial  court  erred  in  finding  against  htm  on  his 
second  count  in  his  original  answer,  alleging 
that  the  said  second  machine  was  given  and 
delivered  to  defendant  by  plaintiff  In  lieu  of 
and  to  make  good  the  warranty  on  the  first 
machine.  We  do  not  think  there  was  any 
error  in  the  action  of  the  court  below  in  fail- 
ing to  sustain  appellee's  contention  in  this  re- 
spect, because  It  appears  from  the  evidence 
that  the  first  machine  was  bought  early  in 
1904,  some  18  months  prior  to  the  purchase  of 
the  second  machine,  and  that,  while  there  bad 
been  some  correspondence  between  the  parties 
relative  to  the  first  machine's  being  unsatis- 
factory, still  the  appellee  paid  the  purchase 
price  thereof  long  before  ordering  the  second; 
and  it  does  not  appear  anywhere  In  the  rec- 
ord that  he  insisted  upon  appellant's  furnish- 
ing another  machine  in  lieu  of  the  first.  On 
the  contrary,  it  is  shown  from  his  own  tes- 
timony that  he  did  not  inform  appellant  tliat 
the  first  machine  was  worthless,  and  that  he 
had  cast  it  aside  at  the  time  he  made  the 
order  for  the  second.  In  the  order  for  the 
second  machine  no  reference  or  mention  is 
made  of  the  fact  that  it  was  desired  In  lieu 
of  the  first  machine,  but  the  order  Is  for  the 
latest  improved  and  heaviest  tire  shrlnker. 
Besides  this  the  evidence  shows  that  the  sec- 
ond machine  was  a  larger  and  better  machine, 
and  the  price  of  the  same  was  different  from 
and  more  than  the  first  Therefore,  we  con- 
clude that  appellant,  In  forwarding  the  second 
machine,  did  not  intend  to  send  the  same  in 
lieu  of  the  first  nor  did  appellee  order  same, 
expecting  it  to  l>e  so  sent;  but  on  the  con- 
trary, we  think  it  was  sent  in  direct  response 
to  appellee's  order  therefor,  with  the  expecta- 
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tian  on  the  part  of  appellant  that  the  same 
should  be  paid  for  by  him,  without  any  knowl- 
edge that  appellee  Intended  that  the  saiue 
should  be  held  by  hlni  In  lieu  of  the  first  ma- 
chine, and  we  do  not  thinic  the  court  below  err- 
ed In  holding  that  the  evidence  did  not 
support  appellee's  contention  upon  this  phase 
of  the  case. 

Being  of  the  opinion,  as  heretofore  Indi- 
cated, that  the  trial  court  erred  In  overruling 
api>ellanf8  exception  to  defendant's  plea  of 
set-oft,  we,  therefore,  conclude  that  the  judg- 
ment of  the  trial  court  should  be  reversed  and 
rendered  for  appellant,  and  it  is  ao  ordered. 

Reversed  and  rendered. 


MAFFI  et  al.  v.  STEPHENS.* 

(Court  of  Civil   Appeals  of  Texas.     Feb.  26, 
1908.     Rehearing  Denied  April '1,  1908.) 

1.  Trial  —  Refusal  or  Requests  —  Instbuo- 
TI0NS_  Embraced  in  Otuebs  Given. 

It  is  not  error  to  refuse  a  requested  charge 
substantially  embraced  in  one  which  is  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {{  651-659.] 

2.  Samk  —  Abstbact  Instructions — Instbuc- 
TiON  Not  Applicable  to  Evidence. 

▲  requested  charge  which  is  a  mere  ab- 
straction, and  not  apprieable  to  the  evidence,  is 
properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  H  582,  583,  596-612.] 

S.  Same— Request  Erboneous  in  Part. 

A  requested  charge  erroaeoua  in  part  is 
properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  i  660.] 

4.  Same— Requested  Osaboe  Contained  in 
One  Given. 

In  an  action  by  a  trustee  in  banlcruptcy 
against  the  bankrupt,  where  the  court  charged 
that,  if  conveyances  from  a  bankrupt  to  his  wife 
were  given  to  satisfy  his  debt  to  her  and  the 
property  conveyed  was  no  more  than  was  rea- 
sonably sufficient  to  pay  the  debt,  defendant 
should  recover,  it  was  not  error  to  refuse  a 
charge  that  a  conveyance  of  property  made  in 
good  faith  to  pay  an  honest  debt  is  not  fraud- 
ulent, though  the  debtor  may  be  insolvent,  and 
the  creditor  is  aware  at  the  time?  of  sale  that 
it  will  have  the  effect  of  defeating  other  cred- 
itor in  the  collection  of  their  debts. 

iEd.  Note. — For  cases  in  point,  see  Cent  Diz. 
.  46,  Trial,  ${  651-659.] 

5.  Bankbuptcy    —    Actions     bt     Tbustee 
Against  Bankbupt— Evidence. 

In  an  action  by  a  trustee  in  bankruptcy 
against  the  bankrupt  to  set  aside  conveyances  as 
in  fraud  of  creditors,  the  burden  is  not  on 
plaintiff  to  prove  his  case  by  a  preponderance 
of  the  evidence. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Bankruptcy,  §§  45S,  462.] 

6.  Tbial  —  INSTBUCTIONS— Issues  Submitted 
in  Terms  of  Statute. 

In  an  action  by  a  trustee  in  bankruptcy 
against  the  bankrupt  to  set  aside  conveyances  to 
his  wife  as  in  fraud  of  creditors,  a  charge  that 
if  on  or  about  the  date  of  the  conveyances  the 
bankrupt  owed  debts,  and  that  the  conveyances 
were  made  by  him  without  intent  to  delay,  hin- 
der, or  defraud  his  creditors,  plaintiff  snould 
recover,  being  in  the  terms  of  the  statute,  was 
not  erroneous  because  couched  in  general  lan- 
guage, without  explanation  or  qualification. 

•Writ  of  error  denied  by  Supreme  Court. 


7.  Samb— DuTT  to  Request  Instbuctionb. 

Where  a  party  desires  an  elaboration  or 
explanation  of  the  court's  charge,  he  most  re- 
quest it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {  628.] 

8.  Same— Conduct  or  Couksei^-Aboumeht. 

The  statement  by  counsel  that  since  a  first 
deposition  was  taken  the  records  were  examined 
and  the  witness  was  forced  to  testify  different- 
ly cannot  be  held  improper  argument,  in  the 
absence  of  a  showing  that  it  was  unwarranted 
by  the   facts  or  circumstances  in  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  H  284-300.] 

9.  Appeal— Pbesentation  of  Grounds  of  Re- 
view—Fa  ilubb  to  Request  Coubt  to  Oob- 
bect  Bbbob. 

A  party  cannot  on  appeal  complain  of  the 
conduct  of  counsel  in  asking,  in  the  presence  of 
the  jur^,  if  opposing  counsel  was  willing  for  the 
depositions  to  fo  to  the  jury,  as  an  attempt  to 
prejudice  the  jury,  where  he  did  not  request 
the  conrt  to  Inform  the  jury  that  the  statute 
did  not  allow  them  to  liave  tne  depositions,  and 
thus  correct  the  possible  prejudicial  impression. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  §}  1424,  1500.] 

10.  Same- Recobd— Necessitt  fob  Bill  or 
Exceptions. 

Where  a  remark  of  counsel  alleged  to  have 
wrongfully  influenced  the  jury  in  returning  a 
verdict  is  not  incorporated  in  a  bill  of  excep- 
tions or  other  proper  certificate,  an  allegation 
in  the  motion  for  a  neV  trial,  and  a  supporting 
affidavit  of  the  jurors,  are  not  sufficient  to  sup- 
ply the  fact  as  a  tnrt  of  tlie  record  on  appeaL 

11.  New  Tbial— Motion. 

A  motion  for  a  new  trial  alleging  remarks 
by  counsel,  in  the  presence  of  the  jury,  which 
influenced  their  verdict,  did  not  involve  mis- 
conduct of  the  jury  within  Act  Feb.  24,  1905 
(Gen.  Laws  1905,  p.  21,  c.  18),  providing  that 
where  the  ground  of  the  motion  is  misconduct 
of  the  jury,  the  court  shall  hear  evidence  there- 
of, and  it  shall  be  competent  to  prove  the  facts 
by  the  jurors  or  others  in  open  court  etc. 

12.  Fbaudulent  Conveyances— Convetance 
IN  Fbaud  or  Cbeditobs. 

While  it  is  probably  true  that  when  a 
debtor  conveys  property  to  pay  a  creditor,  but 
conveys  more  than  is  reasonably  sufficient  for 
the  purpose,  the  setting  aside  of  the  convey- 
ance will  be  solely  for  the  benefit  of  the  cred- 
itors he  had  at  the  time  of  the  conveyance,  pro- 
vided the  conveyance  was  made  with  the  intent 
to  pass  absolute  title  to  the  property,  if  the 
intent  was  to  shield  it  or  part  of  it  from  cred- 
itors, future  creditors,  as  well  as  existing  ones, 
may  have  the  conveyance  set  aside  as  fraudulent. 
[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,   IS  631-634.] 

13.  Bankbuptct —Tbial — Verdict — Generai. 
Vebdict  on  Several  Possible  Theories. 

In  an  action  by  a  trustee  in  bankruptcy 
against  the  bankrupt  to  set  aside  his  conveyani-es 
to  his  wife  as  in  fraud  of  creditors,  where  the 
verdict  was  a  general  one  "for  the  plaintiff," 
while  the  case  as  submitted  authorized  a  ver- 
dict for  plaintiff  either  on  the  theory  that  the 
conveyances  were  made  with  the  intent  to  de- 
lay, hinder,  or  defraud  creditors,  in  which  case 
the  conveyances  might  be  set  aside  in  favor  of 
creditors  jcenerally.  or  on  the  theory  that  the 
consideration  for  the  property,  if  any.  that  pass- 
ed from  the  wife  to  ner  husband,  was  not  the 
reasonable  value  thereof,  or  the  value  of  the 
property  largely  exceeded  the  amount  of  money. 
If  any,  received  by  the  husband  from  his  wife^s 
separate  property,  and  he  owed  debts  at  the 
date  of  the  conveyances  and  did  not  have  suffi- 
cient property  in  the  state  subject  to  execution 
to  pay  bis  existing  debts,  in  which  case  the 
recovery  would  b«  available  only  to  creditors  at 
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the  time  of  the  conveyances,  and  it  was  conse- 
quently impossible  to  say  upon  what  particular 
theory  the  rerdict  was  found,  the  court  did  not 
err  in  refusing  to  qualify  a  decree  canceling 
the  conveyances  and  placing  title  in  the  trus- 
tees for  the  benefit  of  creditors  generally,  and 
make  the  recovery  available  only  to  original 
creditors. 

Appeal  from  District  Court,  Bexar  County ; 
Arthur  W.  Seellgson,  Judge. 

Action  by  William  B.  Stephens,  trustee  In 
bankruptcy  of  P.  6.  Maffl,  against  P.  G.  MafB 
and  wife,  to  set  aside  conveyances.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

See  93  S.  W.  158. 

Keller  &  Keller,  for  appellants.  John  0. 
Sullivan  and  Geo.  C.  Altgelt,  for  appellee. 

JAMES,  C.  J.  Appellee  Stephens,  as  trus- 
tee in  ttankruptcy  of  P.  G.  Maffl,  brought  this 
suit  against  Joseflta  M.  Maffl,  wife  of  the 
bankrupt,  and  P.  6.  Maffl,  to  set  aside  cer- 
tain conveyances,  from  Maffl  to  his  wife,  al- 
leged to  have  been  executed  in  fraud  of  cred- 
itors. The  verdict  and  Judgment  were  for 
the  trustee. 

The  first  assignment  of  error  Involves  the 
refusal  of  a  peremptory  charge  asked  by  de- 
fendant The  substance  of  appellants'  prop- 
ositions is  that  the  evidence  was  not  suffl- 
cient  to  authorize  a  finding  for  plaintiff  upon 
any  theory.  Our  conclusions  from  the  evi- 
dence, in  view  of  the  verdict  returned,  are 
that  there  was  sufficient  evidence  to  warrant 
finding  that  the  conveyances  in  question  were 
executed  with  intent  to  hinder,  delay,  or  de- 
fraud Maffl's  creditors,  and  a  finding  against 
the  theory  that  Mrs.  Maffl  was  a  creditor  of 
her  husband,  and  that  the  conveyances  were 
made  to  satisfy  such  indebtedness,  or  that 
the  property  was  no  more  than  reasonably 
sufficient  to  satisfy  the  Indebtedness;  and 
also  a  finding  against  the  theory  that  the 
property  had  been  acquired  with  her  separate 
funds.  These  conclusions  dispose  of  this 
assignment,  and  likewise  of  the  second,  third, 
And  fourtlL 

The  fifth  assignment  complains  of  the  re- 
fusal of  the  following  instruction:  The  de- 
fendants requested  the  court  to  instruct  the 
Jury  as  follows:  "That  a  debtor  may  prefer 
one  creditor,  paying  him  in  full,  thus  ex- 
hausting his  whole  property,  leaving  noth- 
ing for  his  other  creditors.  He  may  also 
partially  pay  a  portion  of  his  creditors  In  un- 
equal payments,  and  wholly  neglect  his  other 
creditors,  and  yet  the  law  will  not  disturb 
such  disposition  of  his  property,  if  done  in 
good  faith.  Xou  are  further  instructed  as  a 
matter  of  law  that  a  debtor  in  falling  cir- 
cumstances has  a  right  to  prefer  one  creditor 
to  another,  and  to  pay  one  creditor  with 
goods  obtained  on  credit  from  another  credit- 
or." The  first  clause  of  the  above  was  given 
tn  substance  in  another  instruction  asked 
by  defendant,  being  special  charge  No.  2. 
The  second  clause  was  a  mere  abstraction, 
and  not  applicable  to  the  evidence.  The  third 
108  8.W.-64 


clause.  If  it  should  be  -held  to  contain  any- 
thing that  was  not  embraced  in  the  charges 
that  were  given,  ought  not  to  have  the  effect 
of  causing  a  reversal,  for  the  reason  that  the 
second  clause  embodied  what  would  have 
been  Improper  to  give,  and  the  rule  Is  that, 
if  a  requested  instruction  is  erroneous  in 
part,  the  whole  of  It  Is  properly  refused. 

The  sixth  assignment  complains  of  the  re- 
fusal of  this  charge:  "You  are  hereby  In- 
structed that  a  conveyance  of  property  made 
In  good  faith  to  pay  an  honest  debt  Is  not 
fraudulent,  though  the  debtor  may  l>e  insolv- 
ent, and  the  creditor  is  aware,  at  the  time  of 
sale,  that  It  will  have  the  effect  of  defeating 
other  creditors  in  the  collection  of  their 
debts."  The  principle  embodied  in  the  above 
was  in  its  application  to  the  evidence  correct- 
ly given  by  the  charge.  The  court  charged 
that  If  the  conveyances  In  question  were 
made  for  the  purpose  of  satisfying  an  indebt- 
edness of  Maffl  to  his  wife,  and  the  property 
conveyed  was  no  more  than  was  reasonably 
sufficient  to  pay  same,  to  find  for  defendant. 
The  jury  were  thus  told  that  If  the  purpose 
of  Maffl  was  to  pay  a  debt  he  owed  his  wife, 
and  the  property  he  conveyed  to  her  was  no 
more  than  was  reasonably  sufficient  for  the 
purpose,  to  find  outright  for  defendant.  The 
plain  and  unmistakable  meaning  of  this  was 
that  said  facts  alone  required  a  verdict  for 
defendant.  It  seems  to  us.  In  view  of  this, 
that  It  was  not  necessary,  in  defendants'  in- 
terest, for  the  court  to  have  added  what  Is 
contained  in  the  said  requested  charge. 

The  seventh  assignment  Is  overruled,  as  the 
charge  placed  the  burden  of  proof  by  a  pre- 
ponderance of  the  evidence  upon  plaintiff. 

The  eighth  assignment  is  overruled.  It 
is  directed  to  the  first  paragraph  of  the 
charge,  which  reads:  "If  you  believe  from 
the  evidence  that  on  or  about  the  date  of  the 
conveyances  of  the  real  estate  from  P.  G.  Maffl 
to  J.  M.  Maffl,  set  out  in  plalntlCTs  petition, 
that  P.  G.  Maffi  owed  debts,  and  that  such 
conveyances  of  said  real  estate  were  made  by 
P.  G.  Maffl  to  J.  M.  Maffl  with  Intent  to  delay, 
hinder,  or  defraud  his  creditors,  you  will 
return  a  verdict  for  the  plaintiff."  The  suc- 
ceeding paragraphs  of  the  charge  told  the 
Jury  to  find  for  the  plaintiff,  or  the  defendant. 
In  reference  to  certain  combinations  of  facts ; 
and  the  complaint  that  appellant  seems  to  of- 
fer to  the  first  paragraph  is  that  as  framed 
it  was  calculated  to  mislead,  and  the  court,  to 
avoid  this,  should  have  explained  or  qualified 
it  In  some  way,  in  order  that  the  Jury  would 
know  that.  If  the  conveyances  were  made 
to  pay  one  creditor  and  no  more  property  was 
conveyed  than  was  reasonably  necessary  to 
pay  the  debt.  It  would  be  valid,  although  the 
intent  and  effect  thereof  would  be  to  hinder 
or  delay  other  creditors.  The  charge  submit- 
ted the  issue  generally  in  the  terms  of  the 
statute,  and  it  was  not  erroneous,  though 
general.  If  further  elaboration  or  explana- 
tion in  regard  to  It  was  desired,  a  request 
therefor  should  have  been  made. 
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The  ninth  assigninent  complains  of  conn- 
Bel  for  plaintiff  stating  to  the  Jury,  "That 
since  the  first  deposition  has  been  taken  the 
records  have  been  examined,  and  she  was 
forced  to  testify  differently" — referring  to 
Mrs.  Maffl.  This  upon  the  face  of  it  can- 
not be  declared  improper  argument,  and  the 
brief  does  not  attempt  to  show  us  by  any 
statement  that  It  was  unwarranted  by  the 
facts  or  circumstances  in  evidence. 

The  tenth  complains  of  the  following  con- 
duct of  plaintlfTs  counsel,  as  follows:  "Be 
It  remembered  that  upon  tjie  trial  George  C. 
Altgelt,  one  of  counsel  for  plaintiff,  after  the 
final  closing  speech  had  been  concluded,  and 
in  the  presence  of  the  jury  before  they  re- 
tired to  the  Jury  room,  turned  to  the  attor- 
neys for  the  defendants  and  said:  'Are  you 
willing  for  the  depositions  to  go  to  the  Jury?* 
To  which  remark  of  counsel  the  defendant 
objected,  because  said  language  was  Improp- ' 
er  and  was  used  for  the  purpose  of  prej- 
udicing the  Jury  against  the  defendants  and 
Influencing  the  Jury  in  its  verdict,  as  coun- 
sel well  knew  that  our  laws  iwsltlvely  pro- 
hibit the  allowing  of  depositions  to  be  taken 
to  the  Jury  room,  and  now  tenders  this  bill 
of  exceptions,  and  asks  that  the  same  be 
signed  and  filed  as  a  part  of  the  record  in 
this  cause,"  which  was  done.  The  bill  does 
not  show  what  was  done,  but  from  the  fact 
that  the  court  gave  the  bill  without  any  qual- 
ification It  may  be  presumed  that  defendants' 
counsel  either  did  not  respond  or  accede 
to  the  suggestion,  and  we  will  so  regard  it 
Our  statute  provides  that  depositions  are  not 
papers  which  the  Jury  may  take  with  them; 
but  it  is  dearly  a  matter  that  might  be 
waived.  Our  opinion  is  that,  if  the  sugges- 
tion of  plaintiff's  counsel  was  made  under 
circumstances  that  would  have  led  the  Ju- 
ry to  understand  that,  by  not  acceding  to  it, 
defendants'  counsel  were  afraid  to  let  the  Ju- 
ry have  the  depositions  to  read,  it  seems  to 
us  that  such  Impression  would  have  been  ef- 
fectually removed.  If  the  latter  had  requested 
the  court  to  inform  the  Jury  that  they  could 
not  have  the  depositions,  because  the  stat- 
ute did  not  allow  it  In  the  absence  of  an 
effort  on  the  trial  to  correct  the  possible 
prejudicial  impression,  defendants  cannot 
obtain  a  benefit  of  the  matter  on  appeal. 
Hasper  v.  WIet  Camp,  167  Ind.  371,  79  N.  E. 
191. 

The  assignments  from  11  to  18,  inclusive, 
are  disposed  of  by  our  conclusions  of  fact. 

The  nineteenth  and  twentieth  assignments 
complain  of  two  things  which  are  so  related 
that  we  shall  consider  them  together.  It 
appears  from  the  motion  for  new  trial  that 
Gea  C.  Altgelt,  counsel  for  plaintiff.  In  his 
argument  stated  to  the  Jury  that  a  verdict 
for  plaintiff  did  not  take  away  from  Mrs. 
Maffl  the  property  deeded  to  her  by  her  hus- 
band, but  simply  made  said  property  liable 
for  the  debts  owed  by  said  P.  Q.  MaflS  on 
January  31, 1903,  when  said  conveyances  were 
made,  and  the  property  would  be  hers  sub- 


ject to  the  payment  of  that  amount,  and 
tliat  all  the  Jury  had  to  do  was  to  bring  In 
a  verdict  as  follows:  "We,  the  Jury,  find 
for  the  plalntlfT' — and  that  the  court  would 
provide  in  the  decree  for  the  payment  of 
said  a^iount  due  by  P.  O.  Maffl  at  the  time 
he  conveyed  the  property  to  his  wife,  ana 
that  the  said  property  would  only  be  liable 
for  said  amount.  In  the  nineteenth  assign- 
ment It  is  alleged  that  accordingly,  when 
the  Jury  brought  In  the  verdict,  they  did  so, 
believing  Altgelt's.  statement;  but  that  the 
Judgment  presented  by  him  and  approved  by 
the  court  canceled  the  deeds,  and  divested 
the  title  from  defendants  and  rested  It  In 
plalntitr,  the  trustee,  and  did  not  in  any 
manner  limit  same  to  the  creditors  which 
Maffl  had  on  January  31,  1903.  It  allegeb, 
also,  and  sets  forth  an  affidavit  of  three  of 
the  Jurors  to  the  effect  that  the  Jurors,  when 
they  brought  in  their  verdict,  did  so  believ- 
ing the  statement  of  Altgelt  that  the  prop- 
erty would  be  liable  only  for  the  debts  Maffl 
owed  at  the  time  of  the  deeds,  and  that  up- 
on that  basis  they  gave  the  verdict.  The' 
remark  of  Altgelt,  if  made,  is  not  before  us 
by  any  bill  of  exception  or  other  proper 
certificate.  The  court  overruled  the  motion 
for  new  trial,  and  we  cannot  act  upon  the 
theory  that  such  remarks  were  made.  The 
allegation  in  the  motion  for  new  trial  and 
the  supporting  affidavit  of  the  Jurors  are  not 
sufficient  to  supply  the  fact  as  a  part  of  the 
record.  The  motion  did  not  Involve  mis- 
conduct of  the  Jury  under  Act  Feb.  24,  1905^ 
(Qen.  Laws  1905,' p.  21,  c  18).  Consequent- 
ly we  overrule  the  nineteenth  assignment 
The  twentieth  is  that  the  court  erred  in  re- 
fusing defendants'  motion  to  reform  and 
amend  the  decree  so  as  to  make  the  prop- 
erty liable  only  for  the  debts  admitted  and 
agreed  upon  by  the  parties  as  due  and  ow- 
ing by  Maffl  at  the  date  of  the  deeds  and 
in  accordance  with  the  above  statem^it  of 
Altgelt  As  already  stated,  the  remark  of 
Altgelt  Is  not  properly  before  us  for  consid- 
eration. If  defendants  are  entitled  to  such- 
decree  as  Indicated  by  them,  the  right  must 
rest  upon  the  pleadings  and  evidence  in  th«; 
cause  in  connection  with  the  verdict  ren- 
dered. If  the  deeds  to  Mrs.  Maffl  were- 
gifts  to  her  by  her  husband.  It  Is  clear  that 
she  would  have  taken  the  property  subject 
only  to  his  then  existing  debts.  Dosche  v. 
Nette,  81  Tex.  265,  16  S.  W.  1013.  But  there 
was  no  such  theory  in  the  pleadings  and  evi- 
dence In  this  case.  Mrs.  Maffl's  claim  was 
that  it  was  her  money  that  purchased  the 
property;  also,  that  her  husband  was  her 
debtor,  and  conveyed  the  property  to  pay 
the  debt,  conveying  no  more  than  was  rea- 
sonably sufficient  for  that  parpose.  No  gift 
was  asserted.  It  is  probably  true,  also,  that 
when  a  debtor  conveys  property  to  pay  a 
creditor,  but  conveys  moro  than  is  reason- 
ably sufficient  for  the  purpose,  the  setting 
aside  of  the  conveyance  will  be  solely  for  the 
benefit  of  his  creditors  be  had  at  the  time  of 
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the  conveyance,  provided  the  conveyance  was 
made  with  the  intention  to  pass  absolute 
title  to  the  property  as  distinguished  from 
an  intention  to  shield  it,  or  a  part  of  It,  from 
creditors.  If  there  exists  the  latter  Intent 
in  Buch  a  transaction,  future  creditors  as 
well  OS  existing  ones  may  have  the  con- 
veyance set  aside  as  fraudulent  Rives  v. 
Stephens  (Tex.  Civ.  App.)  28  8.  W.  707.  Fu- 
ture' credltbrs  may  participate  In  any  case, 
■where  the  intent  and  purpose  are  to  place 
property,  l^  a  voluntary  conveyance,  beyond 
the  reach  of  creditors.  If  the  evidence  had 
dearly  established  a  gift  of  the  property  to 
Mrs.  Maffi,  we  would  be  inclined  to  hold  that 
she  would  be  entitled  to  have  the  decree 
modified  as  requested;  but  there  is  no  sug- 
gestion in  the  evidence  of  any  intention  to 
make  a  gift  to  her.  The  verdict  is  a  gen- 
eral one  "for  the  plaintiff."  As  the  case 
was  submitted  a  verdict  was  authorized  for 
plaintiff  (1)  if  the  conveyances  were  made 
with  the  Intent  to  delay,  hinder  or  defraud 
creditors;  and  (2)  if  the  consideration,  if  any, 
that  passed  from  Mrs.  Maffl  to  her  husband 
for  the  property  was  not  the  reasonable  val- 
ue thereof,  or  the  value  of  the  property 
largely  exceeded  the  amount  of  money.  If 
any,  received  by  Ma£5  from  the  separate 
property  of  his  wife,  and  the  Jury  further 
found  that  at  the  date  of  the  conveyances 
Maffl  owed  debts  and  was  not  then  possessed 
of  property  within  the  state  subject  to  ex- 
ecution, sufficient  to  pay  bis  existing  debts. 
Fr<Mn  the  verdict  it  Is  Impossible  to  say  up- 
on what  particular  theory  the  jury  found  it 
The  Jury,  as  it  was  possible  for  them  to  do, 
may  have  concluded  from  the  evidence,  as 
given,  that  the  property  was  not  acquired 
with  Mrs.  Maffl's  separate  funds  and  also 
that  her  husband  did  not  In  fact  owe  her; 
but'  that  it  was  community  property,  and 
that  the  intent  and  purpose  of  the  conveyan- 
ces at  the  time  they  were  made  were  to  place 
it  where  it  would  be  safe  from  Maffl's  creditors 
generally.  As  this  may  have  been  what  the  Ju- 
ry found,  such  finding  would  make  the  recovery 
available  to  creditors  generally,  we  think  we 
would  not  be  Justified  In  holding  that  the 
court  erred  in  refusing  to  qualify  the  decree. 

If  defendants  had  desired  the  findings  to 
he  so  directed  as  to  enable  the  court  to  know 
upon  what  view  the  verdict  was  found,  in 
order  that  it  might  be  determined  whether 
or  not  the  conveyances  should  be  set  aside 
only  in  favor  of  the  original  creditors,  It 
seems  to  us  that  defendants  ought  to  have 
sought  such  a  submission,  instead  of  leaving 
the  case  to  be  submitted  as  it  was. 

The  Judgment  is  affirmed. 


TAYLOR  V.  SILLIMAN  et  al.» 
(Court   of  Civil   Appeals  of  Texas.     Feb.   22, 

1908.    Rehearing  Denied  March  26,  1908.) 
1.  Names — Identitt. 

Where  there  was  no  issue  as  to  the  identity 
of  a  person  who  executed  and  acknowledged  an 

*Wrlt  of  error  denied  by  Supreme  Court 


instrument,  the  error  of  the  notary  in  writing 
both  in  the  sigrnature  to  the  instrument  and  in 
the  certificate  of  aclcnowledgment  the  name 
"Lutica,"  instead  of  "Lutitia,"  the  correct  name 
of  such  person,  was  immaterial,  though  the  two 
names  were  not  idem  sonans. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  86,  Names,  §§  12-15.] 

2.  Limitation  or  Actions — Refobuation  or 
Cebtificate  of  Acknowledgment  —  Time 
TO  Sue. 

A  contract  was  executed  and  acknowledged 
in  October,  1901,  and  an  amended  petition  tor 
the  correction  of  the  certificate  of  acknowledg- 
ment was  filed  on  July  24,  1905.  Plaintiffs'  at- 
torney gave  the  amended  petition  to  defendant's 
attorney  a  few  days  before  July  24th,  and  he 
kept  it  in  the  office  for  several  days.  On  July 
24th  plaintiffs'  attorney  obtained  the  petition 
from  defendant's  attorney,  and  took  it  to  the 
clerk's  office  and  filed  it  Plaintiffs'  attorney 
did  not  tell  defendant's  attorney  that  he  intend- 
ed to  file  the  petition,  and  did  not  ask  a  waiver 
of  notice  of  filing.  Defendant's  attorney  did 
not  actually  know  that  the  petition  had  been 
filed  until  some  time  in  January,  1906.  Beld 
sufficient  to  charge  defendant  as  a  matter  of  law 
with  notice  of  the  filing  of  the  petition,  so  as  to 

{trevent  the  running  of  the  four-year  statute  of 
imitations  against  the  right  to  the  relief  sought. 

3.  Acknowledgment  —  Certificate  of  Ac- 
knowledgment—Issues. 

A  certificate  of  acknowledgment  of  a  mar- 
ried woman  was  in  statutory  form.  The  notary 
testified  that  he  read  the  instrument  to  her,  and 
that  she  said  she  understood  it,  but  he  did  not 
remember  whether  he  explained  an;  part  of  the 
instrument  to  her.  There  was  nothing  to  show 
that  she  did  not  fully  understand  the  instru- 
ment Held  insufficient  to  raise  the  issue  wheth- 
er the  instrument  was  adknowledged  by  her  in 
the  manner  prescribed  by  law. 

4.  Judgment— Conclusiveness. 

A  judgment  foreclosing  a  meclianic's  lien 
for  repairs  to  a  dwelling  house  pursuant  to  a 
contract  providing  for  repairs  for  a  specified 
sum  is  res  judicata  on  the  Issue  whether  the 
contract  was  fully  performed. 

Appeal  from  District  Court  Anderson 
County ;  S.  A.  McMeans,  Special  Judge. 

Action  by  John  H.  Silllman  and  others 
against  Green  Taylor.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

P.  W.  Brown,  for  appellant  Campbell  As 
Sewell  and  Thos.  B.  Greenwood,  for  appellees. 

PLEASANTS,  C.  J.  This  suit  was  brouf^t 
by  appellees  against  appellant.  Green  Taylor, 
and  his  wife,  Lutitia  Taylor,  to  correct  a 
mistake  In  description  of  real  property  in  a 
contract  executed  by  appellants  on  October 
31,  1901,  and  In  a  Judgment  in  favor  of  the 
appellee  the  Silllman  Hardware  &  Grocery 
Company,  rendered  in  the  district  court  of 
Anderson  county  on  July  31,  1902,  in  a  suit 
brought  by  said  appellee  on  said,  contract, 
and  to  recover  title  and  possession  of  said 
property.  The  amended  petition  upon  which 
the  case  was  tried,  and  which  was  filed  on 
July  24, 1905,  further  sought  to  correct  a  sup- 
posed defect  in  the  certificate  of  acknowledg- 
ment to  said  contract  This  petition  also  al- 
leged the  death  of  Latitla  Taylor  after  the 
Institution  of  the  suit  and  further  alleged 
that  the  property  was  in  the  possession  of 
and  claimed  by  appellant.  Green  Taylor,  as 
survivor  of  the  community  estate.  The  de- 
fendant answered  by  general  demurrer  and 
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general  denial  and  by  special  exceptions  and 
pleas,  tbe  nature  of  wliicli,  so  far  as  may  be ' 
necessary  in  tbe  decision  of  tbe  questions  dis- 
cussed In  this  opinion,  will  be  hereinafter  In- 
dicated. The  cause  wag  tried  before  a  Jury 
In  tbe  court  below,  and  under  peremptory  In- 
structions from  the  court  a  verdict  was  re- 
turned In  favor  of  plaintiffs,  and  Judgment 
rendered  in  accordance  therewith. 

The  facts,  as  disclosed  by  the  record,  are  as 
follows:  On  October  31,  1901,  appellant. 
Green  Taylor,  and  bis  wife,  Lutltla  Taylor, 
owned  as  community  property  lots  7  and  8, 
in  block  A2,  subdivision  A  of  the  Texas 
Land  Ck>mpany'8  addition  to  tbe  city  of  Pal- 
estine. Their  house  was  situated  on  lot  7, 
but  their  homestead  Included  both  lots;  lot 
8  being  used  for  homestead  purposes.  On  the 
date  last  named  they  entered  Into  an  agree- 
ment with  Jack  Freeman  to  make  certain  re- 
pairs and  additions  to  their  dwelling  house, 
for  which  they  agreed  to  pay  him  the  sum  of 
¥230  in  monthly  installments  of  $10  and  ac- 
crued Interest,  said  payments  to  commence 
on  the  Ist  of  December,  1901.  It  was  express- 
ly agreed  and  stipulated  In  the  contract  or 
note  evidencing  said  promise  to  pay  said  sum 
that  failure  to  pay  any  Installment  as  stii>- 
nlated  therein  would  mature  tbe  whole  In- 
debtedness at  the  option  of  the  holder.  The 
contract  for  tbe  repairs  and  additions  to  tbe 
house  was  duly  executed  and  acknowledged 
by  Green  Taylor  and  wife,  and  by  its  terms 
a  mechanic's  lieu  was  expressly  created  to 
secure  the  payment  of  the  note  before  men- 
tioned. This  contract  described  the  property 
as  situated  on  lot  8,  but  It  also  described  It 
as  tbe  "old  house  and  homestead  of  said 
Green  Taylor  and  wife."  It  was  the  inten- 
tion of  all  the  parties  to  the  contract  that 
the  lien  should  attach  to  lot  7  and  tbe  Im- 
provements thereon,  and  the  designation  of 
tbe  lot  as  No.  8  was  a  mutual  mistake.  This 
note  and  contract  was  assigned  by  Freeman 
to  the  appellee  SlUlman  Hardware  Company 
for  a  valuable  consideration.  Taylor  and 
wife  failed  to  pay  the  installments  as  they 
became  due  on  said  note,  and  the  Sllliman 
Hardware  Company  brought  suit  thereon  for 
the  recovery  of  thtf  entire  amount  of  said 
note,  with  10  per  cent,  attorney's  fees  as 
stipulated  in  the  note,  and  for  foreclosure  of 
the  mechanic's  lien  upon  the  property  de- 
scribed In  the  contract.  Both  defendants  in 
this  suit  were  duly  served  with  citation,  and 
twth  failed  to  answer.  The  case  was  tried 
on  July  31,  1902,  and  Judgment  by  default 
was  rendered  in  favor  of  plaintiff  for  tbe 
amount  of  said  note,  Interest,  and  attorney's 
fees,  and  for  foreclosure  of  the  mechanic's 
lien  upon  the  property  which  is  described  in 
tbe  Judgment  Just  as  It  is  tin  the  contract  be- 
fore mentioned.  Upon  this  Judgment  an  or- 
der of  sale  was  issued,  and  the  property 
described  in  the  Judgment  was  sold  to  the  ap- 
pellee J.  H.  SlUlman  for  tbe  sum  of  $200. 
The  purchaser  at  this  sale  believed  that  he 
was  buying  tbe  lot  upon  which  the  improve- 


ments were  situated,  and  it  was  so  ander- 
stood  by  the  parties  to  the  Judgment  and  the 
officer  who  executed  said  order  of  sale.  After 
bis  purchase  SlUlman  was  placed  in  poases- 
sion  of  lot  7  and  the  Improvements  tbereon. 
Some  months  after  this  Taylor  and  wife 
discovered  the  mistake  in  the  number  of  tbe 
lot  as  designated  in  tbe  contract  and  in  the 
Judgment  before  mraitloned,  and  re-entered 
upon  said  premises  and  ousted  Silliman 
therefrom. 

Tbe  contract  creating  tbe  lien  Is  signed 
by  both  grantors  by  their  mark,  and  the  sig- 
nature of  the  wife,  Lutltia,  is  written  "Lat- 
lea."  The  same  mistake  api)ean  in  the  cer- 
tificate of  the  notary  who  took  Mrs.  Taylor's 
acknowledgment  to  the  contract.  This  cer- 
tificate Is  In  statutory  form,  and  the  officer 
certifies  that  tbe  grantee,  Lntlca  Taylor,  tbe 
wife  of  Green  Taylor,  Is  known  to  him  to  be 
tbe  i>erson  whose  name  is  subscribed  to  the 
instrument.  Under  the  first  assignment  of 
error  presented  In  appellant's  brief.  It  is  con- 
tended that  the  court  below  should  not  have 
Instructed  a  verdict  for  plaintiffs  because 
the  pleadings  and  evidence  raise  the  issue  of 
limitation  as  against  plaintiffs'  right  to  cor- 
rect the  certificate  of  acknowledgment  to  the 
contract  by  which  tbe  lien  sought  to  be  en- 
forced was  created,  and  because  the  plaintiffs 
failed  to  show  that  said  contract  was  ac- 
knowledged by  liUtitla  Taylor  in  the  manner 
prescribed  by  law.  There  Is  no  merit  in  ei- 
ther of  these  contentions.  As  to  the  first 
contention,  we  do  not  think  the  fact  that 
the  first  name  of  the  wife,  Lutitia  Taylor, 
was  erroneously  written  by  the  notary,  "Lut- 
Ica,"  both  In  the  signature  to  the  contract  and 
in  the  certificate  of  acknowledgment,  in  any 
way  affected  the  validity  of  the  contract. 
There  is  no  issue  In  the  evidence  as  to  the 
identity  of  the  person  who  executed  and  ac- 
knowledged the  contract,  and  the  error  of 
the  notary  in  writing  the  name  "Latlca,"  in- 
stead of  "Lutltla,"  conceding  that  the  two 
names  are  not  idem  sonans,  was  Immaterial. 
If,  however,  the  correction  of  the  certificate 
in  this  regard  was  necessary  to  plaintiffs' 
right  to  correct  the  description  of  the  prop- 
erty to  which  the  contract  appUed,  we  think 
the  undisputed  evidence  shows  that  the  suit 
to  correct  the  certificate  was  not  barred  by 
the  four-year  statute  of  limitations.  Tbe  con- 
tract was  executed  and  acknowledged  on 
October  31,  1901,  and  tbe  amended  petition 
which  sought  the  correction  of  the  certificate 
was  filed  on  July  24,  1906.  There  is  an  Issue 
in  the  evidence  as  to  whether  appellees  bad 
leave  of  the  court  to  amend,  no  order  to  tttat 
effect  appearing  upon  the  Judge's  dodcet  or 
the  minutes  of  the  court  It  is  admitted, 
however,  by  the  attorney  for  the  appellant 
that  appellees'  attorney  gave  him  the  amend- 
ed petition  a  few  days  before  the  24th  of 
July,  and  he  kept  the  same  in  his  office  for 
several  days.  On  the  day  named  appellees' 
attorney  came  to  the  office  of  appellant's 
attorney,  asked  for  and  obtained  the  petition. 
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and  took  It  to  tbe  clerk's  office  and  filed  it. 
He  did  not  tell  tbe  attorney  for  appellant  that 
be  Intended  to  file  the  petition,  and  did  sot 
ask  blm  to  waive  notice  of  such  filing  or  con- 
sider It  as  filed.  Attorney  for  appellant  did 
not  actually  know  that  tbe  petition  bad  been 
filed  until  some  time  In  January,  1906.  He 
says  that  be  asked  tbe  clerk  several  times 
during  tbe  fall  of  1905  if  any  papers  bad 
been  filed  in  the  case,  and  was  answered 
each  time  In  tbe  negative.  When  be  made 
these  Inquiries,  he  also  asked  for  tbe  papers 
In  tbe  case  and  failed  to  get  them.  He  does 
not  say  why  he  could  not  get  tbe  papers. 
We  tblnk  these  facts  are  sufficient  to  charge 
appellant  as  a  matter  of  law  with  notice  of 
tbe  filing  of  the  petition,  and,  the  bar  of 
limitation  against  plaintiffs'  right  to  correct 
the  certificate  not  being  complete  at  tbe  date 
of  such  filing,  tbe  Issue  of  limitation  was 
not  raised  by  tbe  evidence. 

As  before  stated,  the  certificate  is  In  stat- 
utory form.  The  notary  who  took  tbe  ac- 
knowledgment testified  that  be  read  tbe  en- 
tire contract  to  Mrs.  Taylor,  and  that  she 
said  she  undersliood  it  In  answer  to  a  ques- 
tion by  appellant's  attorney,  be  stated  that 
be  did  not  remember  whether  he  explained 
any  part  of  It  to  her  or  not,  but  he  did  so  if 
she  "objected."  There  Is  no  testimony  tend- 
ing to  show  that  Mrs.  Taylor  did  not  fully 
understand  tbe  Instrument.  We  think  this 
evidence  fails  to  raise  tbe  Issue  presented  by 
appellant's  second  contention  before  stated. 

Other  assignments  complain  of  the  refusal 
of  tbe  trial  court  to  allow  appellant  to  In- 
troduce evidence  under  bis  plea  that  the 
contract  for  the  repairs  upon  tbe  house  was 
not  ftilly  performed  by  the  contractor,  and 
that  appellant  was  therefore  not  liable  for 
the  amount  adjudged  against  blm  In  the  orig- 
inal suit.  There  was  no  error  In  this  ruling. 
The  Judgment  In  the  original  suit  was  res 
adjudicata  as  to  these  Issues. 

It  Is  unnecessary  to  discuss  the  various  as- 
signments In  detail.  None  of  them  in  our 
opinion  present  any  error,  and  all  of  them 
are  overruled.  There  being  no  error  shown 
by  tbe  record,  tbe  Judgment  of  the  court  be- 
low is  affirmed. 

Affirmed. 

McMEANS,  J.,  not  sitting. 


MEEVB  V.  BBERHARDT.* 

(Conrt  of  Civil  Appeals  of  Texas.     Feb.  24» 
1906.    Rehearing  Denied  March  12,  1908.) 

1,  Pabtnebship  —  Dissolution  —  Actiohs  — 
■PixADino — Petitior— Sufficiency. 

A  petition  for  a  dissolution  and  for  an  ac- 
connting  and  partition  of  partnership  property 
alleeed  a  partnership  between  plaintifF  and  de- 
fendant, tbe  ownerahip  of  property  described, 
and  the  existence  of  certain  indebtednegs,  in- 
clnding  a  certain  debt  to  plaintiff.  Held,  that 
the  petition  was  sufficient  to  support  a  judgment 
dissolving  the  partnership,  establishing  tiie 
amonnt  of  indebtedness  to  plaintiff  in  the  sum 

•Writ  of  error  denied  by  Supreme  Court 


stated,  ordering  a  division  of  the  partnersliip 
property,  with  the  exception  of  certain  property, 
which,  by  agreement,  was  to  be  sold  by  the 
partnership,  and  the  proceeds  applied  to  the 'in- 
debtedness, and  decreeing  a  lien  on  tbe  defend- 
ant's share  to  secure  the  indebtedness  to  plain- 
tiff. 

2.  SaUE— JtTDOUEMI^SETTLBMBNT. 

In  an  action  for  diasolntlon  of  a  partner- 
ship, in  which  the  petition  alleged  the  partner- 
ship and  specified  the  firm  property  and  debts, 
all  of  which  was  admitted  by  defendant,  a  judg- 
ment ordering  a  division  of  tbe  partnership 
property,  with  the  exception  of  certain  cattle, 
which,  by  consent,  were  to  be  sold  by  the  part- 
nership, and  the  proceeds  thereof  applied  to  the 
pa.vment  of  the  firm  indebtedness,  except  that  to 
plaintiff,  and  giving  plaintiff  a  lien  on  defend- 
ant's share  to  secure  tbe  payment  of  the  debt 
to  plaintiff,  makes  a  complete  settlement  of  the 
partnership  affairs  and  accounts  between  the 
parties. 

3.  Appeal  —  Review  —  EsTOPPEi,  to  Allege 

BkBOR— A.BSERT  TO    PROCEEDINOB. 

In  an  action  for  dissolution  and  settlement 
of  a  partnership,  there  was  a  finding  that  "from 
the  evidence  adduced  it  is  agreed  between  plain- 
tiff and  defendant  that  certain  cattle  belonging 
to  the  partnership  should  not  be  partitioned,  but 
that  the  same  should  be  sold  by  the  partner- 
ship." There  was  no  reference  to  any  snch 
agreement  in  the  statement  of  facts,  consisting 
solely  of  the  testimony  of  the  parties.  Held, 
that  the  finding  referred  to  an  agreement  made 
in  the  presence  of  the  court,  not  a  part  of  the 
testimony,  and  a  party  who  was  in  court,  stood 
by,  and  made  no  objection  to  the  finding,  can- 
not be  heard  to  complain  of  the  finding  on  ap- 
peal, especially  where  It  could  not  operate  to 
his  prejudice. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  if  3611,  3612.] 

4.  Pabtnebship  —  Settleuert  —  Actions  — 
Tbial  —  Failube  to   Plead  —  Counteb- 

OBABOE. 

In  an  action  for  dissolution  of  a  partner- 
ship, etc.,  where  the  defendant  api>eared  in  per- 
son but  filed  no  answer,  failure  to  charge  a 
certain  item  to  plaintiff  was  not  error. 

5.  Same  —  Decbee  —  Lien  on  Share  of  One 
Pabtneb  fob  Debt  Due  Anotheb. 

On  a  dissolution  of  a  partnership,  where  a 
debt  due  one  partner  from  the  firm  is  establish- 
ed, it  Is  error  to  make  the  entire  indebtedness  a 
lien  upon  the  share  of  the  other  partner,  and 
to  authorize  execntion  for  the  entire  amonnt 
against  such  partner's  share  in  case  of  failure 
to  pay  the  indebtedness. 

6.  Errob,  Writ  of— Disposition  of  Cause- 
Modification  —  Rendbrino  JtrnauENT 
Which  Should  have  been  Rendered. 

On  proceeding  for  dissolution  of  a  partner?'  - 
ship  ana  an  accounting,  etc.,  where  a  Judgment 
on  a  partnership  debt  due  plaintiff  is  rendered 
for  an  amount  unwarranted  by  the  evidence, 
and  a  lien  on  defendant's  share  is  given  for  the 
entire  firm  indebtedness  to  plaintiff,  and  execu- 
tion authorized  thereon  for  the  full  amount  in 
case  of  failure  to  pay  the  debt  the  errors  did 
not  require  reversal,  but  the  judgment  will  be 
reformed  so  as  to  pronounce  the  judgment  that, 
should  have  been  rendered  below. 

[Ed.  Note. — For  oases  in  point  see  Cent  Dig. 
vol.  8.  Appeal  and  Error,  {g  4507-4509.] 

Error  from  District  Court,  De  Witt  Coun- 
ty;   James  C.  Wilson,  Judge. 

Action  by  John  Eberhardt  against  Gerhardt 
Meeve.  From  a  decree  for  plaintiff,  defend- 
ant brings  error.    Reformed  and  affirmed. 

Lackey  &  Lewrlgbt,  for  plaintiff  In  error. 
:  >nvldson  &  Bailey,  for  defendant  In  error. 
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REESE,  J.  In  this  case  John  Eberhardt 
sues  Gerhardt  Meeve  for  a  dissolution  of 
partnership,  an  accounting,  and  for  partition 
of  partnership  property,  alleging,  In  sub- 
stance, that  there  bad  been  for  some  years 
a  partnership  In  business  between  himself 
and  Meeve ;  that  the  firm  owned  certain  prop- 
erty, real  and  personal,  which  is  set  out  and 
described ;  that  it  owes  certain  debts,  which 
are  also  substantially  set  out,  including  a 
debt  to  plaintiff  of  $4,435.  Plaintiff  prays 
for  dissolution  of  the  partnership,  and  for 
partition  of  the  partnership  property  after 
payment  of  the  debts  aforesaid,  and  for  gen- 
eral relief.  Defendant,  Meeve,  appeared,  but 
filed  no  pleadings ;  the  judgment  of  the  court 
reciting  "that  plalntitr,  Eberhardt,  appeared 
in  person  and  by  attorney,  and  the  defendant, 
although  duly  cited,  filed  no  answer,  but 
came  in  person,  and  all  parties  announced 
ready  for  trial,  and  a  Jury  being  waived, 
submitted  all  matters  of  law  as  well  as  of 
fact  to  the  court."  By'ite  decree  the  court 
dissolved  the  partnership,  established  the 
amount  of  plalntiCTs  debt  at  $4,435,  and  found 
that  there  existed  certain  real  and  personal 
property.  It  is  ordered  that  the  same  be  di- 
vided; that  it  appearing  to  the  court  that 
certain  parties,  naming  them,  had  been 
agreed  upon  by  the  parties  as  commissioners 
to  divide  the  property,  they  are  accordingly 
so  appointed  by  the  court,  and  directed  to 
divide  the  property  equally  between  the  par- 
ties, except  certain  cattle.  As  to  these  cattle 
the  court  makes  the  following  order:  "And 
it  also  appearing  to  the  court  that  there  ia 
also  personal  property  belonging  to  the  part- 
nership of  plaintiff  and  defendant  consisting 
of  cattle  as  described  In  plaintlfTs  petition, 
and  it  appearing  to  the  court  from  the  evi- 
dence adduced  that  •  It  Is  agreed  betwe«i 
plaintiff  and  defendant  that  said  cattle  shall 
not  be  partitioned  by  the  commissioners  here- 
in, but  that  the  same  are  to  be  sold  by  the 
firm  of  John  Eberhardt  4  Co.,  and  the  pro- 
ceeds from  such  sale  to  be  applied  to  the  ex- 
tinguishment of  debts  against  said  partner- 
ship, and  said  cattle  are  left  undivided  by 
this  decree,  and  the  power  is  hereby  given 
to  sal4  John  Eberhardt  and  said  Gerhardt 
Meeve  to  sell  said  cattle  and  apply  the  pro- 
ceeds to  said  partnership  indebtedness."  As 
to  these  cattle  it  was  proven  that  they  were 
of  value  sufficient  to  satisfy  the  debts  of  the 
partnership,  except  the  debt  owing  to  Eber- 
hardt, there  being  only  two  of  such  debts. 
As  to  the  Indebtedness  of  Eberhardt  against 
the  firm  the  court  found  that  the  firm  was 
indebted  to  Eberhardt  in  the  sum  of  $4,435, 
with  interest  at  6  per  cent  per  annum  from 
December  9,  1902,  and  rendered  judgment 
against  the  firm  for  that  amount,  and  decreed 
a  lien  to  secure  the  same  upon  the  assets  of 
the  firm,  and  upon  that  portion  of  said  as- 
sets which  should.  In  the  partition,  be  allot- 
ted to  Meeve.  The  court  decreed  further 
with  reference  to  this  Indebtedness  that  "in 


the  event  said  partnership  property  Is  not  di- 
vided, or  Is  divided  a^  this  term  of  court  and 
said  indebtedness  Is  not  paid,  then  the  said 
Eifaerhardt  may  have  an  execution  to  issue 
out  of  the  district  court  of  De  Witt  count}-, 
and  may  levy  upon  and  sell  Meeve's  interest 
in  said  partnership  property,  or  a  sufficient 
amount  thereof  to  pay  said  indebtedness." 
No  exception  was  takrai  to  the  judgment,  and 
no  notice  of  appeal  given;  but  four  days 
thereafter,  by  order  of  the  court,  defendant, 
Meeve,  was  granted  20  days  within  which  to 
file  statement  of  facts,  which  was  done,  and 
by  writ  of  error  defendant  prosecutes  this 
appeal  from  the  judgment 

By  bis  first  and  second  assignments  of  er- 
ror plaintiff  In  error  presents  the  contention 
that  the  pleadings  were  wholly  insufficient 
to  support  the  judgment  We  have  set  out 
the  substance  of  the  petition.  We  think  the 
allegations  are  sufficient  to  support  the  Judg- 
ment The  petition  avers  that  the  partner- 
ship owned  certain  property,  and  owed  cer- 
tain debts,  including  what  It  owed  to  plain- 
tiff. If  upon  a  full  investlgatiou  of  the  part- 
nership accounts  as  between  the  partners  it 
would  have  developed  that  the  firm  was  in- 
debted to  plaintiff  in  error,  or  tliat  the 
amount  of  indebtedness  to  defendant  in  er- 
ror would  have  been  cut  down,  plaintiff  in 
error  should  by  defensive  pleadings  liave 
made  this  Issue.  Having  elected  to  say  noth- 
ing, he  cannot  now  complain.  No  further  ac- 
counting was  necessary  If  the  allegations  of 
the  petition  are  true.  The  third  assignment 
of  error  is  overruled. 

It  is  Bufflcirat  answer  to  the  fourth  assign- 
ment of  error  that  the  judgment  does  make 
complete  settlement  of  the  partnership  af- 
fairs and  accounts  between  the  parties,  so  far 
as  appears  from  the  pleadings  and  evidence. 

There  is  no  merit  In  the  fifth,  sixth,  sev- 
enth, and  eighth  assignments  of  error  of 
which  plaintiff  in  error  can  complain.  The 
decree  provides  for  the  payment  of  the  debts 
in  connection  with  the  partition. 

The  ninth  assignment  complains  of  the 
finding  that  "from  the  evidence  adduced  It  is 
agreed  between  plaintiff  and  defendant  that 
certain  cattle  belonging  to  the  partnership 
should  not  be  partitioned,  but  that  the  same 
should  be  sold  by  the  said  plaintiff  and  de- 
fendant." It  is  claimed  that  there  Is  no  ref- 
erence in  the  statement  of  facts,  which  con- 
sists solely  of  the  testimony  of  plaintiff  and 
defendant,  to  any  such  agreement.  This  is. 
In  fact  true;  but  we  are  Inclined  to  think 
that  by  this  part  of  the  judgment  reference  Is 
intended  to  an  agreement  of  the  parties  made 
in  the  presence  of  the  court  and  not  a  part 
of  the  testimony,  as,  for  instance,  the  agree- 
ment as  to  the  persons  who  should  be  ap- 
pointed to  make  the  partition.  It  does  not 
appear  that  this  provision  of  the  Judgment 
could  operate  to  the  prejudice  of  plaintiff 
in  error.  By  this  provision  of  the  judgment 
the  cattle  were  left  undivided,  and  plaintiff 
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and  defendant  were  Jointly  to  sell  them  and 
j;»ay  the  debts  owing  to  other  parties  than  Eber- 
hardt  The  evidence  showed  that  tbey  were 
saffldent  in  yalue  for  tliat  purpose.  This 
may  liaTe  been  a  departure  from  the  prayer 
■of  the  petition,  but  It  was  authorized  by  the 
agreemoDt  of  the  parties.  Plaintiff  In  error, 
who  was  In  court  representing  his  own  In- 
terests, stood  by  and  made  no  objection  in 
the  trial  court,  and  we  do  not  think  should 
be  heard  to  complain  in  this  court  of  this 
part  of  the  Jadgmoit  The  assignment  la 
overruled.    Storey  v.  Nichols,  22  Tex.  87. 

The  tenth  assignment  of  &cTor  is  without 
merit  The  elev^th  assignment  complains 
of  the  amount  of  the  Judgment  in  favor  of 
defendant  in  error.  This  Judgment  was  for 
$4,435,  with  interest  at  6  per  cent  per  an- 
num from  December  9,  1902.  It  affirmatively 
appears  from  the  testimony  of  defendant  In 
«rtDr  that  this  indebtedness  was  for  certain 
mon^  of  his  own  which  he  had  expended 
In  the  partnership  business,  and  was  the 
amount  he  bad  received  from  the  sale  of 
210V&  acres  of  land  at  $20  per  acre.  He  testi- 
fies that  after  paying  certain  debts  owing  by 
the  firm  out  of  this  amount  he  expended  the 
balance  in  tlie  erection  of  certain  brick  houses 
on  lots  owned  by  the  firm  in  Goliad.  It  is 
«lear  that  the  amount  so  received  by  him 
from  the  sale  of  bia  land  Is  all  that  he  put 
Into  the  firm  business  which  constitutes  the 
Indebtedness  claimed  by  him.  This-  was 
$4,210.  This  affirmatively  appears  from  his 
own  testimony.  Defendant  in  error  has  not 
attempted  to  explain  the  discrepancy  between 
this  amount  and  the  amount  of  the  Judg- 
ment It  cannot  include  Interest,  for  interest 
Is  given  from  December  9,  1902,  presumably 
the  date  when  the  money  was  expended. 
This  does  not  require  a  reversal  of  the  Judg- 
ment whidi  will  be  reformed  so  as  to  fix  the 
amount  of  defendant  in  error's  debt  at 
$4,210,  with  interest  as  provided  in  the  Judg- 
ment 

In  the  absence  of  any  defensive  pleadings 
by  plaintiff  in  error  there  was  no  error  in 
refusing  to  charge  to  defendant  in  error  the 
$2,000  referred  to  in  the  twelfth  assignment 
of  error. 

The  thirteenth  and  fourteenth  assignments 
of  errbr  must  be  sustained.  The  Judgment 
very  clearly  provides  that  the  entire  amount 
awarded  defendant  in  error  as  a  debt  against 
the  partnership  should  be  a  lien  on  Meeve's 
part  of  the  partnership's  pr<^)erty  when  par- 
titioned, and  If  not  paid  or  satisfied  out  of 
the  partnership  property  should  be  satisfied 
by  levy  and  sale  of  his  part.  Defendant  In 
error  Insists  that  by  the  Judgment  Meeve  is 
only  made  liable  for  his  portion  of  this  in- 
debtedness, that  is,  one-half.  The  Judgment 
provides  very  clearly  otherwise.  This  error 
does  not  require  a  reversal  of  the  Judgment 
which  will  be  reformed  so  as  to  provide  tliat 
only  one-half  of  Kberhardt's  Judgment  shall 
be   satisfied   out  of  Meeve's  portion  of  the 


property,  and  that  Meeve  Individually  and 
his  share  of  the  property  shall  not  be  liable 
for  more  than  one-half  thereof. 

The  Judgment  of  the  trial  court  should  tie 
reformed  In  the  two  particulars  indicated, 
and,  as  thus  reformed,  should  be  affirmed  at 
cost  of  defendant  In  error,  and  It  is  so  order- 
ed. 

Reformed  and  affirmed. 


HIRSCH  et  aL  v.  PATTTON  et  al. 

(Court  of  Civil  Appeals  of  Texas.     March  10, 
1908.) 

1.  evidbrob  —  docuukntabt    bvidercb — 
Deeds. 

In  trespass  to  try  title  a  recital  In  a  deed 
30  years  old  that  the  grantor  had  acquired  the 
Interest  of  plaintiffs'  ancestor  and  conveyed  it 
with  his  own  was  admissible  In  connection  with 
other  evidence  showing  assertion  of  ownership 
by  grantor  and  nonassertion  of  any  claim  by 
plaintiffs'  ancestor  and  those  daimlnK  under 
ner  In  support  of  the  presumption  that  her  title 
had  passed  to  the' grantor  and  to  establish  ex- 
ecatlon  of  the  deed. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  20,  Evidence,  |  1408.] 

2.  Tbksfass  to  Tbt  Tttlk  —  Pbookedings— 
Evidence— InsTBOonoNS. 

In  trespass  to  try  title  evidence  of  the  cut- 
ting of  timl>er  and'  other  acts  of  ownership  by 
defendants,  and  of  nonclaim  and  nonassertion  oi 
ownership  by  plaintiff  and  those  under  whom 
she  claims  of  any  interest  in  the  land  for  over 
80  years,  should .  liave  been  submitted  to  the 
Jury. 

3.  Same. 

In  trespass  to  try  title  the  comptroller's 
certificate  showing  rendition  of  the  land  for  tax- 
es to  defendants,  and  that  it  was  not  rendered 
by  plaintiff  or  those  under  whom  she  claims,  is 
admissible  to  prove  ownership. 

4.  Adverse  Possession— Patment  of  Taxes 
— "conoubbentlt." 

Payment  of  taxes  "concurrently"  means 
that  the  taxes  must  be  paid  from  year  to  year, 
and  one  year's  taxes  may  be  paid  after  its  ter- 

Sination,  or  two  years  after  its  terminaiton,  if 
is  believed  that  the  party  did  not  intend  to 
abandon  his  possession,  and  paid  the  taxes  in 
continuation  of  his  possession. 

(Ed.  Note. — For  cases  in  point  see  Cent,  Dig. 
vol.  1,  Adverse  Possession,  {g  G25-627.] 

5.  Sake— Elbiocntb. 

It  is  not  essential  to  an  adverse  claim  that 
cultivation,  use,  and  enjoyment  be  shown,  as 
only  one  of  the  three  is  required. 

6.  Tbespabs  to   Tbt   Title— Pboceedinos— 

TBIAIt— iNSTBUCrlONS. 

In  trespass  to  try  title  an  instruction  that 
where  any  of  the  parties  held  under  a  deed 
conveying  an  undivided  interest  limitations  can- 
not be  invoked  in  their  favor,  is  erroneous,  since 
a  grantee  of  the  entire  interest  cannot  be  said  to 
hold  under  a  deed  to  hb  grantor  of  only  an  un- 
divided interest  as  well  as  the  deed  to  himself. 

7.  Appeal  —  Recobd  —  Necessitt  of   State- 

VXNT. 

An  assignment  of  error  on  the  refusal  of  a 
charge  will  not  be  considered,  where  the  state- 
ment does  not  show  that  the  charge  was  applfca- 
ble,  or  that  its  refusal  was  prejudicial. 

8.  Same— SumoiENOT  or  Statement. 

Where  it  does  not  appear  from  the  state- 
ments in  the  brief  that  a  certain  defense  was 
raised  by  the  evidence,  there  is  no  error  in  re- 
fusing to  charge  such  defense. 
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Error  from  District  Court,  Harris  Ciounty ; 
W.  P.  Hamblen,  Judge. 

Trespass  to  try  title  by  Jessie  L.  Patton 
and  another  against  Jules  Hirsch  and  others. 
From  a  Judgment  for  plaintiffs,  Jules  Hirsch 
iind  others  bring  error.  Reversed  and  re- 
manded. 

Brashear  &  Dannenbaum  and  Hutcheson, 
Campbell  &  Hutcheson,  for  plaintiffs  in  error. 
Masterson,  Atkinson  &  Masterson  and  Salll- 
way  &  McAsklll,  for  defendants  In  error. 

REESE,  J.  This  Is  an  action  of  trespass  to 
try  title  by  Jessie  L.  Patton,  Joined  by  her 
husband,  T.  W.  Patton,  against  various  de- 
fendants. Including  WlUlam  J.  Blssonnett,  Sid 
Westhelmer,  Jules  Hirsch,  Humble  Oil  Com- 
pany, and  Moonshine  Oil  Company,  to  recover 
an  undivided  one-tenth  Interest  In  two  tracts 
of  land  in  Harris  county.  Upon  trial  with  a 
Jury  there  was  a  verdict  and  Judgment 
against  certain  of  the  defendants  In  favor  of 
plaintiffs  for  an  undivided  three-fortieths  of 
the  land  claimed  by  them.  From  this  Judg- 
ment the  defendants  above  named  prosecute 
this  appeal  by  writ  of  error. 

The  land  originally  belonged  to  one  Joseph 
Dunman,  and  was  community  property  of 
himself  and  his  wife,  Nancy  Dunman.  By 
will  Joseph  Dunman  devised  It  to  his  wife, 
Nancy,  for  life,  with  remainder  to  his  10 
children,  in  equal  parts.  Plaintiff  Jessie 
Patton  claims  title  to  an  undivided  interest 
as  grandchild  and  one  of  the  heirs  of  Jane 
Dunman,  who  was  one  of  the  10  children  of 
Joseph  and  Nancy  Dunman. 

There  was  no  error  on  the  part  of  the  trial 
court  in  Instructing  the  Jury  that  the  prop- 
erty was  the  community  property  of  Jos^h 
and  Nancy  Dunman.  No  other  conclusion 
can  be  drawn  from  the  undisputed  evidence. 
The  property  was  acquired,  one  tract  In  1846, 
and  the  other  In  1856.  Joseph  Dunman  ex- 
ecuted his  will  in  1858,  from  which  It  ap- 
pears that  there  were  then  living  10  children 
of  himself  and  his  wife,  Nancy.  It  was 
shown  that  one  of  these  children  died  in  1876 
at  the  age  of  $7.  An  entry  in  the  family 
Bible  showed  that  another  child  was  bom  In 
1817.  The  evidence  was  not  dli^uted,  and 
ibows  that  Joseph  Dunman  and  Nancy  were 
jianied  prior  to  the  date  of  either  of  the 
.-wo  deeds  mentioned.  The  court  below  in- 
ttructed  the  Jury  that  under  the'  undisputed 
tiroof  plaintiff  was  entitled  to  one-twentieth 
«f  the  land,  and  under  certain  contingencies 
ns  to  the  death  of  her  uncle,  Robert  K. 
jidams,  childless,  leaving  a  widow,  to  three- 
fortieths.  This  Instruction  is  assailed  as 
error  by  the  second  assignment  The  only 
proposition  advanced  under  the  assignment 
is  that  the  evidence  raised  the  Issue  as  to 
whether  plaintiff  had  shovm  herself  to  be  the 
grandchild  of  Jane  Dunman.  This  contention 
we  do  not  think  is  sound.  We  are  of  the 
opinion  that  the  result  of  the  uncontradicted 
evidence  is  to  establish  that  plaintiff  Is,  as 


she  claims  to  be,  the  daughter  of  Martha  Tun- 
nel], who  was  the  daughter  of  Jane  Dunman. 

We  cannot  say  that  the  evidence  establislj- 
ed  as  matter  of  law  the  title  of  plaintiffs  Id 
error  imder  their  plea  of  the  five-year  stat- 
ute of  limitation.  In  the  statement  ta  their 
brief  under  the  fourth  assignment  presenting 
their  objection  that  the  Jury  erred  in  finding 
against  plaintiffs  in  error  on  this  ground, 
following  very  brief  and  very  general  state- 
ments as  to  the  evidence,  as,  for  Instance, 
that  plaintiff  in  error  Hirsch  introduced  evi- 
dence showing  more  than  five  years'  posses- 
sion, cultivation,  use,  enjoyment,  and  pay- 
ment of  taxes,  we  are  referred  to  32  different 
pages  of  the  stenographer's  record.  The 
statement  Is  controverted  by  defendants  in 
error.  It  would  have  been  little  worse  if 
plaintiffs  In  error,  by  way  of  statement,  Iiad 
referred  us  to  the  entire  stenographer's  rec- 
ord for  evidence  to  support  the  assignment. 

There  was  no  bill  of  exceptions  to  the  ex- 
clusion of  the  evidence  offered  by  plaintiffs 
In  error  referred  to  in  the  fifth  asslgroment, 
which  is  overruled. 

By  the  nineteenth,  twentieth,  and  twenty- 
first  assignments  plaintiffs  in  ^rror  complain 
of  the  exclusion  of  certain  evidence  offered 
by  them  to  support  their  claim  of  the  pre- 
sumption of  the  execution  of  a  deed  to  Joseph 
Dunman,  one  of  the  10  children  of  Joseph  and 
Nancy  Dunman,  the  ancestor  of  defendant  In 
error.  Jessie  Patton,  under  whom  she  claims 
title.  This  evidence  consisted  of  the  recitals 
in  a  deed  executed  by  Joseph  Dunman,  Jr.. 
to  W.  S.  Humble,  under  whom  plaintiffs  in 
error  claim,  dated  and  recorded  November  15. 
1872,  by  which  the  said  Joseph  Dunman  con- 
veyed his  own  interest  In  the  land  belonging 
to  the  estate  of  Joseph  and  Nancy  Dunman. 
as  well  as  his  right,  title,  and  Interest  derived 
by  virtue  of  a  purchase  made  by  him  from 
Jane  Matile  (who  was  Jane  Dunman),  one  of 
the  heirs  to  said  estate,  of  all  her  interest 
therein.  This  deed  was  admitted  in  evi- 
dence as  conveying  Joseph  Dunman's  interest. 
Plaintiffs  in  error  sought  to  Introduce  the 
recitals  therein  with  reference  to  the  pur- 
chase by  him  of  the  Interest  of  Jane  Maule, 
in  support  of  their  claim  that  Jane  Maule 
had  in  fact  executed  such  deed  conveying  her 
interest  to  Joseph  Dunman.  This  evidence 
was  excluded  by  the  court  Plaintiffs  also 
offered  evidence  of  the  cutting  of  timber  and 
other  acts  of  ownership  by  plaintiffs  in  error, 
and  of  nonclalm  and  nonassertlon  of  owner- 
ship by  Jane  Maule  or  any  one  claiming  under 
her,  including  defendant  in  error,  of  any  In- 
terest in  the  land  until  the  filing  of  this  suit 
in  1904.  Plaintiffs  In  error  also  requested  a 
charge  submitting  this  issue,  which  was  re- 
fused, which  Is  made  the  basis  of  the  four- 
teenth assignment  of  error.  All  of  these  mat- 
ters, those  relating  to  the  exclusion  of  dif- 
ferent Items  of  evidence,  and  that  relating 
to  the  refusal  of  the  charge,  are  attempted 
to  be  presented  by  different  assignments  fol- 
lowed by  a  single  pr<^>osition  and  statement 
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and  for  tbin  reason  objection  Is  made  to  tbelr 
consideration  by  defendants  in  error.  We 
wonld  be  Inclined  to  sustain  tbese  objections 
and  disregard  tbe  assignments  if  no  otber 
reversible  error  was  presented  by  the  record, 
bnt  as  we  have  concluded  to  reverse  the 
Judgment  on  other  grounds  It  will  be  neces- 
sary, In  view  of  another  trial,  that  the  ques- 
tions presented  by  the  assignments  be  passed 
upon. 

We  think  that  the  recitals  In  the  deed  from 
Joseph  Dunman  to  Humble  to  ibe  effect  that 
he  had  purchased  Mrs.  Maule's  interest, 
which  he  conveyed  with  his  own,  was  admis- 
sible In  evidence  in  connection  with  other 
evidence  showing  assertion  of  ownership  of 
this  and  other  interests,  and  nouassertion  of 
any  claim  by  Mrs.  Maule  or  those  claiming 
under  her,  in  support  of  tbe  presumption 
that  her  title  bad  In  fact  passed  to  Joseph 
Dunman  as  represented  by  him,  or  as  cir- 
cumstances to  establish  the  execution  of  such 
deed.  That  tbe  execution  of  a  deed  may  be 
established  by  such  evidence  Is  no  longer  an 
open  question.  Bounds  v.  Little,  75  Tex. 
820,  12  S.  W.  1109;  Hemdon  v.  Vlck,  80  Tex. 
469,  35  S.  W.  141;  Garner  v.  Lasker,  71  Tex. 
433,  9  S.  W.  332;  Brewer  v.  Cochran  (Tex. 
Cav.  App.)  99  S.  W.  1083;  Sydnor  v.  Savings 
Association  (Tex.  Civ.  App.)  94  S.  W.  452. 
The  charge  of  the  court  in  this  case,  approv- 
ed by  this  court,  Is  not  set  out  In  the  opinion, 
bnt  is  fully  set  out  In  the  case  of  Frugla  v. 
Trueheart  Oately  decided  by  this  court)  106 
8.  W.  736,  and  writ  of  error  refused.  See, 
also,  Evans  v.  Ashe  (by  this  court,  present 
term)  108  S.  W.  898.  The  doctrine  is  so  well 
established  that  It  Is  not  necessary  to  multi- 
ply authorities  In  support  of  It  The  deed 
from  Dunman  to  Humble  was  executed  and 
recorded  in  1872,  and  expressly  conveyed 
Jane  Maule's  interest,  so  far  as  he  could  con- 
vey it  The  recitals  In  this  deed  tended  to 
show  that  he  had  purchased  this  Interest 
from  Mrs.  Maule.  The  conveyance  itself  was 
an  open  assertion  by  him  of  his  ownership 
and  right  to  convey,  and  tbe  recitals  showed 
that  the  basis  of  such  claim  was  a  purchase 
from  Mrs.  Maule.  In  Brewer  v.  Cochran, 
supra,  a  recital  by  Roberts  in  his  deed  of 
certain  land  to  Cochran,  executed  in  1860, 
that  the  land  had  been  conveyed  to  Roberts 
by  Brewer,  by  deed  dated  November  30, 
1863,  was  held  to  be  admissible  as  evidence 
of  tbe  execution  of  such  deed,  and,  in  con- 
nection with  other  evidence  showing  long 
continued  assertion  of  ownership  by  Roberts 
and  those  claiming  under  him,  payment  of 
taxes  by  them,  and  nonassertlon  of  such 
claim  by  Brewer  or  his  heirs  after  the  date 
of  such  recited  deed,  sufficient  to  establish 
tbe  execution  of  such  deed.  In  the  present 
case  the  deed  from  Dunman  containing  tbe 
recital  was  executed  and  recorded  In  1872, 
30  years  and  more  prior  to  tbe  trial,  and 
tbe  evidence  tended  to  show  that  from  that 
date  to  the  filing  of  this  suit  in  1904  there 
had  been  no  assertion  of  claim  by  either  Jane 


Maule  or  her  heirs  to  any  Interest  in  this  land, 
although  there  bad  been  active  assertion  of 
such  claim  to  her  Interest,  under  this  0eed 
to  Humble,  during  all  of  this  time.  All  of 
the  parties  to  such  transaction  were  dead, 
and  it  was  shown  that  search  had  been  made 
for  such  deed.  We  think  evidence  tending 
to  show  tbese  facts  was  admissible,  and  that 
the  issue  should  have  been  submitted  to  the 
Jury,  as  requested  by  plaintiffs  In  error.  Tbe 
comptroller's  certificate  showing  rendition  of 
the  land  for  taxes  by  plaintiffs  in  error,  and 
that  it  was  not  rendered  by  defendant  in  er- 
ror or  those  under  whom  she  claims  title, 
would  be  admissible  upon  this  issue. 

The  court  Instructed  the  Jury  upon  the  Is- 
sue of  limitation  that,  in  order  to  prescribe 
under  the  five-year  statute,  plaintiffs  must 
have  been  In  continuous  possession  of  the 
land  for  five  years  under  a  deed  duly  reg- 
istered, cultivating,  using,  and  enjoying  the 
same,  and  paying  taxes  thereon;  "that  such 
taxes  must  have  been  paid  concurrently;  and 
that  by  'concurrently'  la  meant  that  the  tax- 
es must  be  paid  trom  year  to  year,  and  one 
year's  taxes  may  be  paid  after  Its  termina- 
tion, or  two  years  after  its  termination  if 
they  believed  from  the  evidence  that  the  par- 
ty did  not  intend  to  abandon  his  possession, 
and  paid  the  taxes  In  continuation  of  his  pos- 
session." It  is  objected  to  this  charge  that 
the  definition  of  what  Is  meant  by  payment 
"concurrently"  Is  erroneous,  and  was  prej- 
udicial to  plaintiffs  in  error.  The  authorities 
all  agree  that  in  prescribing  under  the  five- 
year  statute  of  limitation  the  taxes  on  the 
land  must  have  been  paid  concurrently  with 
the  possession,  bnt  there  is  no  clear  and  sat- 
isfactory definition  of  the  term  "concurrent- 
ly" so  far  as  we  have  been  able  to  find.  Some 
loose  expressions  in  the  opinion  in  Snowden 
V.  Rush,  76  Tex.  199,  13  S.  W.  189,  would 
seem  to  Indicate  that  It  was  really  Imma- 
terial when  the  taxes  were  paid,  provided 
they  were  paid  for  the  five  years  covered  by 
the  period  of  possession.  It  was  also  held 
by  the  Court  of  Civil  Appeals  of  the  Fourth 
district,  in  Capps  v.  Deegan  (Tex.  Civ.  App.) 
50  S.  W.  151,  In  a  case  where  the  five-year 
period  covered  the  years  1890  to  1894,  that 
it  was  sufficient  as  a  compliance  with  the 
provisions  of  the  statute  that  the  taxes  for 
1890,  1891,  and  1892  were  al)  paid  on  the 
29th  November,  1892.  In  passing  upon  tbe 
question  the  court  simply  says:  "To  support 
the  statute  of  limitation  of  five  years  it  is 
not  necessary  to  show  that  the  taxes  for 
each  year  were  paid  during  the  respective 
years  when  they  accrued."  In  refusing  a 
writ  of  error  in  this  case  the  Supreme  Court 
says:  "We  are  not  prepared  to  concur  with 
the  Court  of  Civil  Appeals  in  holding  that 
the  appellee  made  out  her  title  to  the  land  in 
controversy  by  virtue  of  the  statute  of  limi- 
tation of  five  years."  Capps  v.  Degan,  92 
Tex.  600,  60  S.  W.  1117.  Looking  to  the  find- 
ings of  fact  by  the  Court  of  Civil  Appeals, 
which   were   conclusive   ujpon   the    Supreme 
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Court,  this  must  b«  taken  as,  at  least,  a 
qualified  dissent  from  tbe  conclusion  that  the 
payment  of  taxes  as  stated  was  sufficient 
In  Mitchell  t.  Burdett,  22  Tex.  635,  the  es- 
sential elements  of  the  defense  under  the  five- 
year  statute  are  said  to  be  "a  deed,  regjls- 
tratlon  of  deed,  possession  of  the  land,  culti- 
vation, use,  or  enjoyment,  payment  of  taxes, 
and  these  all  continued  In  connection  during 
the  full  period  of  five  years."  Winters  v. 
Laird,  27  Tex.  619.  In  the  case  of  Snowden 
T.  Rush,  supra,  the  taxes  for  the  last  of  the 
five  years,  upon  which  the  question  arose, 
were  paid  March  29th  of  the  subsequent  year. 
We  are  inclined  to  think  that  in  order  for 
the  payment  of  taxes  to  be  concurrent  with 
the  possession,  use,  or  cultivation  under  re- 
corded deed  such  payment  must  be  made  for 
each  year  with  reasonable  promptness,  either 
when  due  and  demandable,  or  within  such 
reasonable  time  thereafter  as  is  usual  and 
customary  in  the  payment  of  taxes.  We  do 
not  think  that  the  rule  stated  in  the  charge 
referred  to  was  more  onerous  upon  plaintiffs 
In  error  than  that  Imposed  by  the  statute. 
We  think,  however,  that  the  court  was  in  er- 
ror In  the  reference  In  the  charge  to  any  In- 
tention of  abandonment  by  plaintiffs  in  er- 
ror. We  can  find  nothing  in  the  evidence 
suggesting  such  intention  of  abandonment  on 
the  part  of  either  of  them. 

It  was  error  also  to  charge  that  cultiva- 
tion, use,  and  enjoyment  was  essential  to 
the  adverse  claim.  By  this  the  Jury  might, 
and  probably  did,  understand  that  all  three 
of  these  were  essential,  while,  under  the  stat- 
ute, only  one  of  them  is  required.  It  Is  not 
shown  that  this  error  really  prejudiced  plain- 
tiffs in  error,  and  we  would  not  reverse  the 
Judgment  on  this  account,  but  we  call  atten- 
tion to  the  error  in  order  that  It  may  not 
occur  on  another  trial. 

The  Jury  was  Instructed  that,  where  any 
of  the  parties  held  under  a  deed  conveying 
an  undivided  Interest,  limitation  cannot  be 
invoked  in  their  favor,  because  the  plaintiff 
Is  a  tenant  in  common,  and  cannot  be  barred 
by  holding  under  such  a  deed.  The  Instruc- 
tion is  objected  to  by  the  seventh  assignment 
It  is  insisted  by  defendants  In  error  that  this 
part  of  the  charge  referred  to  some  of  the 
numerous  defendants  who  took  under  the 
deeds  to  them  only  an  undivided  Interest 
This  is  not  at  all  clear  by  the  charge.  A  par- 
ty who  holds  under  a  deed  conveying  to  him- 
self the  entire  Interest  from  one  who  holds 
only  an  undivided  interest  may  be  said  to 
hold  under  the  latter  deed,  as  well  as  the 
deed  to  himself.  It  seems  to  be  conceded 
that  plaintiffs  in  error  all  held  under  deeds 
to  themselves,  conveying  the  entire  interest 
In  the  respective  tracts  claimed  by  them- 
selves, and  that  their  title  traces  back  to 
the  deed  from  Joseph  Dunman  to  Humble  In 
1872,  in  which  the  -undivided  interest  of  Jane 
Maule,  which  is  the  specific  Interest  here 
claimed  by  defendant  In  error,  was  conveyed, 
so  far  as  the  deed  could  convey  such  Interest. 


Certainly  they  would  not  be  held  to  be  tea- 
ants  in  common  with  defendant  in  error  so 
as  to  affect  their  adverse  holding  under  the 
statute.  We  are  inclined  to  hold  that  the 
charge  as  given  was  erroneous,  so  far  as  it 
related  to  plaintiffs  in  error,  and  prejudicial 
to  their  rights. 

We  cannot  consider  the  tenth  assignment 
of  error,  based  upon  the  refusal  of  a  request- 
ed charge  ui>on  the  defense  of  limitation  as 
applied  to  a  number  of  the  defendants.  In 
the  statement  following  it  is  not  shown  that 
the  evidence  rendered  such  a  charge  applica- 
ble, or  that  its  refusa)  was  prejudicial.  The 
statement  is  entirely  Insufficient 

For  the  same  reasons  the  eleventh  assign- 
ment cannot  be  considered. 

For  the  reasons  set  out  in  passing  upon  the 
sixth  assignment  the  twelfth  assignment  is 
overruled. 

The  thirteenth  assignment  is  overruled.  It 
does  not  appear  from  any  of  the  statements 
in  the  brief  that  the  issue  of  a  defense  under 
the  lO-year  statute  of  limitations  was  raised 
by  the  evidence,  by  all  or  any  of  the  plain- 
tiffs in  error  with  regard  to  whose  claims  the 
charge  was  asked,  and  there  was  no  error 
in  refusing  the  diarge. 

There  is  no  merit  in  the  fifteenth  assign- 
ment. There  was  no  issue  to  be  submitted 
to  the  Jury  as  to  the  fact  that  the  plaintiff 
Jessie  Patton  Is  the  child  of  Martha  Tun- 
nell. 

The  charge  requested  by  the  Humble  OH 
Company,  as  set  out  In  the  seventeenth  as- 
signment of  error,  should  have  been  given, 
in  view  of  the  error  in  the  general  charge  on 
the  issue  of  limitation,  as  set  out  in  this 
opinion. 

We  must  call  attention  to  the  insufficiency 
of  the  statements  accompanying  the  proposi- 
tions under  the  various  assignments  of  error 
in  the  brief  of  plaintiffs  In  error.  The  state- 
ments are  not  in  compliance  with  rule  81 
(67  S.  W.  xTi).  Such  statements  dionld  brief- 
ly but  substantially  reflect  all  that  there  is 
in  the  record  relating  to  the  proposition,  and 
there  should  be  specific  reference  to  the  pages 
of  the  record  supporting  each  statement. 

The  brief  is  also  not  In  compliance  with 
the  rules  in  the  reference  to  a  large  number 
of  pages  of  the  record  in  support  of  a  general 
statement  of  the  evidence  as  is  herein  point- 
ed out 

For  the  errors  indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


MOTIi  V.  STEPHENS. 
(Court  of  Civil   Appeals  of  Texas.     Jan.   29, 

1908.    Rehearing  Denied  April  1,  190&) 
1.  AfpeaI/— Record — Statemekt  of   Facts— 

SKTTLEaiENT  —  REQUESTS  —  AUTHORrTT    OF 

Tbial  Judge  to  Amend. 

The  approval  of  the  trial  judge  is  neces- 
sary to  constitate  a  statement  of  facts,  and 
the  judge   is  not  bound   by   what  the  parties 


Digitized  by 


Google 


Tex.) 


MOTL  ▼.  STEPHENS. 


1019 


lave  agreed  to,  but  may  make  such  corrections 
as  he  deems  proper  before  approving  the  state- 
ment, and  the  case  on  appeal  must  be  disposed 
of  on  the  statement  as  corrected  and  approved 
by  the  judge,  especially  where  the  right  of  the 
trial  court  to  correct  the  statement  and  the 
justification  of  the  corrections  made  are  not 
denied. 

2.  TRKSPAsa  TO  Trt  TiTUt—TBiAi/— Direction 

OF  VKBDICT— BXUNqmaHMXIfF— IDBHTITT  OF 
liAHO. 

Plaintiff,  in  trespass  to  try  title,  had  re- 
linquished the  land  in  dispute  in  a  prior  action 
of  forcible  entry  and  detamer  between  the  same 
parties ;  and,  while  the  description  in  the  re- 
unqujshment  differed  from  that  in  the  petition 
in  the  trespass  cose,  both  parties  testified  that 
it  was  intended  to  cover  uie  identical  land  in 
contToveisv,  and  was  so  understood  at  the  time 
of  the  rellquisbment.  Held,  tb&t  a  verdict  for 
defendant  was  properly  directed. 

Error  from  District  Court,  WllllanuMm 
County ;  V.  L.  Brooks,  Judge. 

Trespass  to  try  title  by  Frank  Motl  against 
J.  H.  Stephens.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

W.  K.  Makemson  and  A.  M.  Monteith,  for 
plaintiff  In  error.  A.  J.  Harris,  for  defendant 
In  error. 

KEY,  J.  This  Is  a  suit  of  trespass  to  try 
title;  Frank  Motl  being  the  plaintiff  and  J. 
H.  Stephens  the  defendant.  After  hearing  all 
the  testimony,  the  trial  judge  instructed  a  ver- 
dict for  the  defendant,  and  the  plaintiff  has 
brought  the  case  to  this  court  by  writ  of 
error. 

The  action  of  the  court  in  instructing  a  ver- 
dict was  based  upon  a  written  contract  by 
which  the  plaintiff  in  this  case  relinquished  all 
of  bis  right  to  a  tract  of  land  involved  in  a 
suit  of  forcible  entry  and  detainer.  The  land 
involved  in  that  suit  was  described  in  the  com- 
plaint as  follows:  "A  tract  of  40  acres  of  land 
in  the  Homton  Stone  league  bounded  by  lines 
beginning  on  to  wit:  1,000  varas  east  of  the 
southeast  comer  of  said  Thornton  Stone  sur- 
vey or  league  and  on  the  south  line  thereof, 
running  thence  south,  71°  E.,  1,500  varas  to 
tlie  southeast  comer  of  the  100-acre  tract  sold 
by  J.  C.  Midklff  to  J.  H.  Stephens,  and  con- 
veyed by  deed  dated  the  second  day  of  Jan- 
uary, A.  D.  1886;  thence  north  140  yards; 
thence  N.,  71*  W.,  1,500  varas ;  thence  S.,  140 
steps,  to  the  place  of  beginning,  the  same  being 
on  said  Thornton  Stone  league  and  north  of 
the  road  recently  opened  on  the  league  line 
between  Thornton  Stone  league  and  Woodford 
surveys."  The  land  sued  for  in  this  ease  is 
described  as  follows  in  the  plaintiff's  petition: 
■"Lying  and  being  in  the  county  of  Bell,  and 
state  of  Texas,  a  part  of  the  William  Wood- 
ford league  survey,  and  described  by  metes 
and  bounds  as  follows:  Beginning  at  the  orig- 
inal northwest  comer  of  said  Woodford  league, 
from  which  an  ehn  bears  south,  8S°  east,  22 
varas,  being  the  original  bearing  tree,  to  the 
northwest  comer  of  said  Woodford  league, 
and  the  northeast  comer  of  the  Stephen  Dug- 
gins  league  surrey,  and  a  hackberry,  marked 
"X,'  8  inches  in  diameter,  bears  north  8Si%° 


west,  40^  varas;  thence  south,  71*  east,  with 
the  north  line  of  the  said  Woodford  league, 
890  varas,  to  a  stake,  for  northeast  comer  of 
this  tract,  from  which  a  hackberry,  10  inches 
in  diameter,  marked  'X,'  bears  south,  55°  10' 
west,  196.4  varas;  thence  south,  19°  west, 
1,360  varas,  to  a  stake,  for  southeast  corner, 
from  which  an  elm  bears  south,  71°  west, 
31%  varas;  thence  north,  71°  west,  830 
varast  to  a  stake,  for  southwest  corner  in 
west  line  of  said  Woodford  league;  thence 
north,  19°  east,  1,360  varas,  to  the  place  of 
beginning — containing  200  acres  of  land." 
In  the  forcible  entry  and  detainer  suit  the 
defendant  in  this  case  was  the  plaintiff,  and 
the  plaintiff  here  was  the  defendant.  The 
agreement  referred  to,  by  which  the  plaintiff 
Motl  relinquished  his  right  to  the  land  then  in 
controversy  to  the  defendant  Stephens,  was 
executed  before  the  present  suit  was  com- 
menced. The  statement  of  facts  shows  that  it 
was  agreed  between  the  parties  that  the  land 
actually  in  controversy  is  a  strip  on  the  north- 
em  end  of  the  tract  described  in  the  plain- 
tiff's petition,  about  164  varas  in  width  and 
830  varas  in  length;  the  course,  of  the  east 
and  west  lines  being  south,  71°  east,  and 
north,  71°  west,  and  the  course  of  the  north 
and  south  lines  being  north,  19°  east,  and 
south,  19°  west,  said  strip  being  bounded  on 
the  south  by  the  Temple-Cyclone  road,  and 
on  the  north  by  the  north  line  of  the  tract  of 
land  described  In  the  plaintiff's  petition  as 
fixed  by  bearing  trees  for  the  northeast  and 
southwest  comers  of  plaintiff's  tract.  It  was 
also  shown  that  the  William  Woodford  and 
Thornton  Stone  are  adjoining  surveys;  the 
north  line  of  the  Woodford  being  the  south  line 
of  the  Stone.  It  was  also  agreed  that,  if  the 
land  In  controversy  was  a  part  of  the  Wood- 
ford survey,  the  plaintiff  Motl  was  entitled  to 
recover  It,  unless  prevented  from  so  doing  by 
the  contract  hereinbefore  referred  to,  or  by 
proof  of  an  agreed  line,  showing  that  the  land 
in  controversy  was  part  of  the  Stone  survey, 
and  not  on  the  Woodford.  The  statement  of 
facts  shows  the  following  testimony  relating 
to  the  execution  of  the  relinquishment  and 
the  identity  of  the  land: 

"Frank  Motl  testified  that  after  this  suit 
was  instituted  against  him  by  J.  H.  Stephens 
in  the  justice's  court  of  Temple,  and  on  the 
day  set  for  trial  of  the  same,  Parson  May 
told  him  that  he  bad  better  make  an  agree- 
ment with  Stephens,  and  that  May  acted  for 
him  in  making  said  agreement,  which  was  re- 
duced to  writing  and  signed  by  Stephens  and 
himself,  and  that  May  told  him  (Motl)  that  he 
would  hold  the  land  if  it  was  part  of  the  Wm. 
Woodford  survey,  and  that  Stephens  would 
hold  the  same  if  it  was  a  part  of  the  Thornton 
Stone  survey;  that  be  had  no  conversation 
with  nor  understanding  with  Stephens  about 
this  before  tlie  agreement  was  made  nor 
afterwards;  that  all  the  talk  for  him  was 
done  by  Parson  May;  that  after  the  agree- 
ment was  made  that  he  (Motl)  said  that.  If  it 
turned  out  that  any  part  of  the  laud  was  in 


Digitized  by 


Google 


1020 


108  SOUTHWESTERN  REPORTER. 


(Tex. 


the  Woodford  survey,  he  would  Institute  suit 
for  -the  same  In  the  court,  and  he  afterwards^ 
about  one  year,  commenced  this  suit  In  the 
district  court  of  Bell  county,  Tex.;  that  he  Is 
by  nationality  a  Bohemian,  and  had  Just  come 
to  this  country  from  Austin  county,  Tex.; 
that  there  were  five  or  six  Bohemian  famiUea 
in  that  neighborhood,  and  that  all  the  other 
people  there  were  Americans;  that  the  reason 
why  he  made  the  agreement  with  Stephens 
was  tliat  he  was  afraid  the  Americans  would 
run  the  Bohemians  out  of  the  country ;  tliat 
he  Iiad  little  education,  could  understand  but 
little  of  the  English  language,  could  read  a 
little,  and  did  not  understand  the  American 
ways,  and  that  he  was  afraid  to  have  any 
trouble  or  litigation  because  he  was  a  stranger 
and  did  not  understand  the  American  ways; 
that,  before  said  written  agreement  was  made, 
he  bad  fenced  his  land  up  to  the  north  line, 
and  fenced  across  the  Temple-Cyclone  road; 
that  after  the  agreement  was  made  he  pulled 
down  bis  fences  and  set  them  up  south  of  the 
road,  and  that  Stephens  fenced  the  land  to 
the  north  side  of  said  road ;  that  be  nor  the 
other  Bohemians  had  never  moved  the  school- 
tiouse,  but  that  the  same  stands  where  it 
stood  at  that  time ;  that  be  did  not  open  the 
road  or  remove  the  fences  because  of  the 
agreement  that  was  made,  but  because  he  did 
not  want  trouble  or  litigation;  that  all  the 
land  that  is  in  controversy  between  his  and 
Stephens'  land  lies  north  of  the  Temple-Cyclone 
road  and  none  other;  that  he  is  now  a  mer- 
chant, and  had  been  for  a  number  of  years, 
at  Seaton,  Bell  county,  Tex^  In  the  neighbor- 
hood of  the  land  in  controversy. 

"Dr.  J.  H.  Stephens  testified  that  he  was 
acquainted  with  Frank  Motl;  that  he  is  a 
physician  and  has  done  his  practice  for  a 
number  of  years;  tliat  Motl  was  a  man  of 
intelligence  and  shrewdness,  and  at  the  time 
the  contract  was  made  with  him  about  the 
boundary  he  could  read  English  and  talk 
English,  and  that,  before  the  agreement  be- 
tween him  and  Motl  was  made,  he  had  a  con- 
versation with  him  In  regard  to  the  same, 
and  had  made  the  agreement  verbally  with 
Motl,  which  was  reduced  to  writing.  He  al- 
so testified  that,  before'  the '  agreement  was 
made,  Motl  had  fenced  the  lands  hi  contro- 
versy, fencing  up  the  said  road,  and  that, 
after  the  agreement,  he  removed  the  fences 
and  placed  the  same  south  of  the  road ;  that 
be,  Stephens,  had  fenced  the  land  north  of 
the  road ;  that  the  schoolhouse  had  not  been 
moved  from  his  premises,  but  that  Motl  and 
the  other  Bohemians  were  authorized  to  do 
so  at  any  time.  'Motl  came  to  me  voluntarily, 
and  proposed  to  settle  the  dispute  and  give 
up  the  land,  if  I  would  dismiss  the  suit  in 
justice's  court  at  Temple,  or  let  the  matter 
be  settled  by  the  judgment  of  the  justice,  as 
agreed  upon.  There  has  never  been  any  ill 
feeling  or  unfriendliness  between  Frank  Motl 
and  myself.  Frank  Motl  is  a  successful  busi- 
ness man.    There  was  nothing  said  by  Motl 


to  me  or  in  my  hearing  to  the  effect  that  he 
would  claim  this  disputed  strip  of  land  if 
it  was  part  of  the  Woodford  survey.  When 
Motl  came  to  me  and  ottered  to  settle  tlie 
suit.  Parson  May  was  with  him,  but  I  had  no 
conversation  with  May.  My  talk  was  all 
with  Motl.' 

"W.  K.  Makemson  and  A.  M.  Monteith, 
"Attorneys  for  Frank  Motl,  Plaintiff. 

"A.  J.  Harris, 
"Atty.  for  Deft.  J.  H.  Stephens. 

"in  chambers  March  1,  1906.  The  fore- 
going statement  of  facts  has  tieen  examined 
by  me,  and  is  hereby  approved  as  a  correct 
statement  of  the  evidence  g;iven  on  the  trial 
of  the  above  styled  and  numbered  cause,  ex- 
cept that  it  does  not  correctly  and  fully  state 
the  testimony  given  on  said  trial  by  the 
plaintiff  Frank  Motl  and  the  defendant  3.  H. 
Stephens.  The  plaintiff,  Frank  Motl,  testi- 
fied on  said  trial  as  follows,  in  addition  to  his 
testimony  as  above  stated,  vie.:  'In  18S6, 
and  just  prior  to  the  filing  of  the  forcible  en- 
try and  detainer  suit  against  me  by  Dr.  Ste- 
phens in  the  justice's  court  In  Bell  county, 
I  inclosed  the  land  which  I  have  sued  for 
In  this  case  with  a  fence.  The  land  so  in- 
closed was  the  exact  tract  wb'cb  I  have  sued 
to  recover  in  this  case,  no  more  and  no  less. 
When  I  inclosed  this  tract  of  land.  Dr.  Ste- 
phens Instituted  the  suit  mentioned  in  the 
Justice's  court  of  Bell  county  to  recover  the 
possession  of  same  from  me.  After  the  suit 
was  Instituted,  I  entered  into  a  written  agree- 
ment with  Dr.  Stephens,  by  the  terms  of 
which  I  agreed  to  relinquish  all  my  right  and 
title  to  and  possession  of  the  land  for  whicb 
I  am  now  suing  in  his  favor  for  certain  con- 
siderations. I  understood  at  the  time  I  made 
the  agreement  that  It  related  to  the  land  the 
title  to  which  Is  Involved  in  the  present  suit, 
and  to  no  other  land.  I  further  understood 
that  it  related  to  all  of  the  land  the  title  to 
which  is  involved  in  the  present  suit  The 
title  to  no  other  land  was  in  controversy  be- 
tween us,  or  has  ever  l)een;  and  the  title 
to  the  land  in  controversy  in  this  suit  was 
then  also  In  controversy  between  us.  I  was 
not  misled  by  Dr.  Stephens  or  by  any  one 
representing  him  into  signing  said  agree- 
ment ;  and  I  have  no  reason  to  suppose  that 
Dr.  Stephens,  at  the  time  said  agreement 
was  made,  knew  of  any  advice  that  Parson 
May  had  given  me  as  to  its  legal  effect  I 
signed  the  agreement  voluntarily,  and  be- 
cause a  man  knows  a  great  deal  more  after 
he  gets  out  of  the  courthouse  tlian  he  does  lie- 
fore  he  goes  into  it  No  one  forced  me  or 
frightened  me  into  making  the  agreement' 
The  defendant  Dr.  J.  H.  Stephens,  testified 
as  follows,  viz.:  'At  the  time  the  written 
agreement  was  made  between  Frank  Motl 
and  myself,  the  title  to  no  land  was  in  con- 
troversy between  us,  except  the  identical 
land  for  which  he  sues  in  the  present  case, 
and  the  title  to  this  latter  land  was  then  in 
controversy  between  us.    No  matter  how  the 
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land  Is  described  In  the  pleadings  In  the  Jus- 
tice «q,art  case,  It  was  the  land  for  which 
I  am  sued  in  this  case,  and  no  other,  that 
was  Involved  In  that  controversy.  I  surren- 
dered certain  rights  In  consideration  of  the 
execution  by  Frank  Motl  of  the  agreement 
mentioned,  and  neither  In  person  nor  through 
any  one  else  gave  him  any  advice  whatever 
as  to  Its  legal  effect.  I  knew  of  no  legal 
advice  that  had  been  given  him  on  the  sub- 
ject by  Parson  May  or  by  any  one  else.  I 
accepted  the  agreement  In  good  faith  as  a 
relinquishment  by  him  in  my  favor  of  what- 
ever right,  title,  or  Interest  he  might  previous- 
ly have  had  to  the  land,  the  title  to  which  is 
involved  in  this  suit  Mot!  at  the  time  be 
executed  said  agreement  was  a  shrewd  and 
intelligent  man,  and  understood  the  English 
language  sufficiently  well  to  thoroughly  know 
the  contents  of  the  writing.' 

"V.  L.  Brooks,  Judg&" 

The  only  point  for  decision  is  the  action 
of  the  trial  Judge  in  directing  a  verdict  for 
the  defendant,  and  our  conclusion  is  that 
such  action  was  correct  and  proper.  It  re- 
quires the  approval  of  the  trial  Judge  in 
order  to  constitute  a  statement  of  facts,  and 
the  Judge  Is  not  bound  by  what  the  parties 
have  agreed  to,  and  has  the  power  to  make 
such  corrections  as  he  deems  proper  before 
approving  a  statement  of  facts.  Therefore 
this  case  must  be  disposed  of  In  this  court 
upon  the  statement  of  facts  as  corrected  and 
approved  by  the  Judge.  However,  it  is  not 
Inappropriate  to  add  that  counsel  for  the 
plaintitr  In  error  have  not  in  their  brief  or 
oral  argument  denied  the  right  of  the  trial 
Judge  to  correct  the  statement  of  facts,  nor 
Intimated  that  the  corrections  made  were  not 
Justified  by  what  actually  occurred  at  the 
trial.  According  to  the  testimony  given  by 
the  plalntltt  Motl,  the  land  Involved  In  the 
former  suit,  and  to  which  he  relinquished  all 
of  his  right  to  the  defendant,  was  the  Identi- 
cal land  involved  In  this  suit  It  is  true 
that  it  was  described  In  the  written  relin- 
quishment as  part  of  the  Stone  survey,  and 
the  land  involved  in  this  suit  is  described  In 
the  plalntitTs  petition  as  part  of  the  Wood- 
ford survey.  Nevertheless,  each  tract  is  fur- 
ther described  by  metes  and  bounds,  and  we 
have  no  reason  to  suppose  that  the  plaintifT 
did  not  know  the  exact  location  of  such 
boundaries,  and  did  not  fully  understand  the 
meaning  and  purport  of  what  he  said  when 
he  testified  that  the  land  involved  in  the  for- 
mer suit  Is  the  identical  land  Involved  in  this 
salt,  and  that  he  so  understood  it  to  be  at 
the  time  he  executed  the  written  relinquish- 
ment Having  so  testified,  we  do  not  think 
that  he  was  entitled  to  have  the  case  sub- 
mitted to  the  Jury,  in  order  that  he  might 
ask  for  a  verdict  upon  the  theory  that  they 
were  separate  and  distinct  tracts  of  land. 

No  error  has  been  shown,  and  the  Judg- 
ment is  affirmed. 

Affirmed. 


HABRELLr  et  at.  v.  TRAWBEE. 

(Court  of  Civil   Appeals  of  Texas.     March  2, 

1908.) 

ExKCUTOBS— Appeal— TBI  AX  D«  Novo. 

Persons  named  as  executors,  and  to  whom 
was  bequeathed  all  of  the  estate  TemaininR  after 
the  payment  of  debts,  filed  their  application  for 
probate  of  the  will  and  for  letters  testamentary, 
which  application  testator's  widow  contested, 
and  filed  application  for  letters  of  administra- 
tion. Pending  this  contest  a  temporary  admin- 
istrator was  appointed,  and  obtained  an  order 
to  sell  certain  property  as  xjerishable.  The  ex- 
ecutors and  widow  excepted  to  the  report  of 
sale,  and  from  an  order  confirming  the  sale,  the 
widow,  but  not  the  executors,  appealed  to  the 
district  court.  Pending  this  appeal  the  applica- 
tion of  the  executors  for  probate  of  the  will  was 
granted,  and  on  appeal  by  the  widow  to  the  dis- 
trict court  a  like  order  was  made.  Executors 
then  settled  with  the  widow  for  her  Interest  in 
the  estate,  and  thereafter  filed  in  the  district 
court  in  the  appeal  of  the  widow  from  the  order 
confirming  the  sale  by  the  temporary  adminis- 
trator a  pleading  setting  up  the  facts  and  ob- 
jecting to  the  confirmation  of  the  sale.  The 
widow  moved  to  dismiss  her  appeal,  which  was 
granted,  and  the  application  of  the  executors  to 
have  their  objections  to  the  confirmation  passed 
on  was  refused.  Held,  that  under  Rev.  St.  1895, 
art.  2262,  providing  that  an  appeal  to  the  dis- 
trict court  from  the  county  court  In  the  admin- 
istration of  estates  shall  be  tried  anew.  It  was 
error  to  refuse  to  consider  the  objections  filed 
by  the  executors  to  the  confirmation  of  the  sale, 
though  they  bad  failed  to  perfect  an  appeal  from 
the  order  of  the  county  court  confirming  the 
same,  since  the  district  court  was  governed  by 
the  same  rule  as  to  parties  and  amendments  as 
would  obtain  on  the  original  hearing  in  the  coun- 
ty court. 

Error  from  District  Court,  San  Jacinto 
County;    L.  B.  HIghtower.  Judge. 

Application  made  by  E.  B.  and  J.  M. 
Harrell,  as  executors  of  the  will  of  A.  W. 
Harrell,  deceased,  to  file  a  protest  and  resist 
the  confirmation  of  a  sale  made  by  W.  B. 
Traweek,  as  temporary  administrator  of  the 
estate  of  A.  W.  Harrell,  deceased,  such  sale 
having  been  previously  confirmed  by  the 
probate  court,  and  the  matter  taken  to  the 
district  court  on  appeal  by  decedent's  widow. 
From  an  order  denying  their  application, 
E.  B.  and  J.  M.  Harrell  bring  error.  Revers- 
ed and  remanded. 

F.  Campbell,  for  plaintiffs  in  error. 

PLEASANTS,  C.  J.  This  writ  of  error 
is  prosecuted  by  plaintiffs  in  error  as  ex- 
ecutors of  the  will  of  A.  W.  Harrell,  de- 
ceased, from  an  order  of  the  district  court  of 
San  Jacinto  county  refusing  to  allow  them 
to  file  protest  and  resist  the  confirmation  of 
a  sale  made  by  defendant  in  error  as  tem- 
porary administrator  of  the  estate  of  said 
A.  W.  Harrell,  said  sale  having  been  pre- 
viously confirmed  by  the  probate  court  of 
said  county,  and  the  matter  takea  to  the 
district  court  on  appeal  by  the  widow  of  the 
deceased.  The  record  shows  that  A.  W. 
Harrell  died  In  San  Jacinto  county  on  Sept- 
ember 16,  1903,  leaving  a  will  in  which  plain- 
tiffs In  error  were  named  as  executors, 
and  were  bequeathed  all  of  the  estate  re- 
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malnlng  after  tbe  payment  of  the  debts  due 
by  the  deceased.  This  will  provides  that  no 
bond  should  be  required  of  the  executors,  and 
further  provides.  In  substance,  that  If  said  ex- 
ecutors shall  pay  all  of  tbe  debts  of  the  estate 
within  90  days  after  the  death  of  the  testator, 
and  flle  receipts  therefor  in  tbe  county  court, 
no  other  proceeding  shall  be  had  in  tbe  county 
court  than  the  probate  of  the  will  and  the 
filing  of  inventory,  list  of  claims,  and  the 
receipts  before  mentioned,  but,  in  event  said 
debts  are  not  paid  within  90  days,  the  estate 
shall  be  administered  in  said  court.  On 
October  5,  1903,  plaintiffs  in  error  filed  their 
application  for  tbe  probate  of  said  will  and 
for  letters  testamentary.  Mrs.  MoUle  Ik 
Harrell,  the  widow  of  the  deceased,  con- 
tested the  will,  and  filed  application  for 
letters  of  administration.  Pending  this  con- 
test W.  B.  Traweek  was  appointed  temporary 
administrator  of  the  estate,  and  applied  for 
and  obtained  an  order  to  sell  as  perishable 
property  the  live  stock,  farming  Implements, 
and  com  on  the  farm  belonging  to  said 
estate,  and  to  rent  said  farm  for  tbe  year 
1904.  This  application  was  granted,  and  the 
property  mentioned  therein  was  sold  by  said 
administrator.  Whoi  the  report  of  this  sale 
was  made,  the  plaintlffls  in  error  and  Mrs. 
Harrell  filed  execeptions  thereto,  and  opposed 
the  confirmation  of  the  sale  on  various 
grounds,  among  which  was  the  inadequacy  of 
the  price,  the  want  of  authority  to  make 
the  sale,  and  that  a  large  portion  of  the 
property  sold  was  exempt  from  sale  under 
the  law  and  the  widow  was  entitled  to  have 
same  set  aside  to  her.  These  exceptions  and 
objections  were  all  overruled  by  the  county 
court,  and  the  report  approved,  and  sale  con- 
firmed. From  this  order  the  widow,  Mrs. 
Harrell,  perfected  an  appeal  to  the  district 
court,  but  plaintiffs  in  error  did  not  appeal. 
Pending  this  appeal  the  application  of  plain- 
tiffs in  error  for  tbe  probate  of  tbe  will  and  for 
letters  testamentary  was  granted  by  the 
county  court,  and  upon  appeal  of  Mrs. 
Harrell  to  the  district  court  a  like  order  was 
made.  Thereafter  plalntlfTs  in  error  paid 
Mrs.  Harrell  $500  for  her  interest  In  the 
estate.  Including  her  claim  to  the  exempt 
property  sold  by  the  temporary  administrator 
as  before  stated,  and  obtained  her  release 
therefor.  After  this  settlement  was  made 
plaintiffs  in  error  filed  in  tbe  district  court, 
in  tbe  cause  therein  pending  on  tbe  appeal  of 
Mrs.  Harrell  from  the  order  of  the  county 
court  confirming  the  sale  made  by  tbe  tem- 
porary administrator,  a  pleading  setting  up 
all  of  the  facts  before  stated,  and  object- 
ing to  tbe  confirmation  of  the  sale  upon 
various  grounds  including  those  urged  is 
their  original  protest  filed  in  the  county  court, 
nnd  praying  that  the  court  hear  evidence 
and  refuse  to  confirm  said  sale.  When  the 
cause  was  called  for  trial  Mrs.  Harrell  filed 
a  motion  to  dismiss  her  appeal.  This  motion 
was  granted  b.v  tbe  court,  and  the  appli- 
cation of  plaintiffs  in  error  to  have  their  pro- 


test and  objections  to  tbe  confirmation  of 
the  sale  beard  and  passed  upon  by  the.  court 
was  refused. 

Tbe  only  question  presoited  by  this  appeal 
Is,  did  the  trial  court  err  in  refusing  to  con- 
sider, and  determine  upon  Its  merits  tbe  pro- 
test filed  by  plalntifCs  in  error  against  the 
confirmation  of  tbe  sale  by  the  tempora- 
ry administrator?  We  tliink  this  question 
should  be  answered  in  the  affirmative.  Arti- 
cle 2262  of  the  Revised  Statutes  of  1895 
provides  that  all  appeals  to  the  district  court 
from  orders  or  decrees  of  the  county  court 
in  the  administration  of  estates  shall  be 
tried  anew,  as  if  originally  brought  in  such 
court  Under  this  article  it  has  been  held 
that  the  trial  of  such  cause  in  the  district 
court  is  governed  by  the  same  rule  as  to  par- 
ties, pleadings,  and  amendments  of  pleadings 
as  would  obtain  on  the  original  hearing  in 
the  county  court  Under  this  rule  any  cue 
Interested  In  the  estate  may  IntMrene  In 
the  district  court  in  a  proceeding  of  this 
kind,  and  present  any  matter  which  be  could 
have  urged  in  the  county  court  The  aiq>eal 
of  Mrs.  Harrell  took  the  matter  into  the 
district  court  and  tbe  Jurisdiction  thus  ac- 
quired by  that  court  was  as  broad  and  com- 
prehensive as  to  the  entire  proceedings  as 
that  originally  vested  in  the  county  court 
If  this  were  not  true,  the  trial  in  the  district 
court  would  not  be  a  new  trial,  as  directed 
by  the  statute.  The  right  of  any  one  inter- 
ested in  the  estate  to  intervene  in  a  pro- 
ceeding of  this  kind  after  an  appeal  from  the 
cotmty  to  the  district  court  was  expressly 
recognized  and  enforced  in  the  cases  of  Phelps 
V.  Astatou,  30  Tex.  847,  and  Elwell  v.  Unlver- 
salist  General  Ck>nvention,  76  Tex.  514,  13 
S.  W.  652.  We  do  not  think  the  fact  that 
plaintiffs  in  error  bad  failed  to  perfect  an 
appeal  from  tbe  order  of  the  county  court 
should  affect  their  right  as  executors  or  as  pur- 
chasers of  Mrs.  Harrell's  Interest  to  resist  tbe 
confirmation  of  the  sale  by  the  district  court 

It  follows  from  these  conclusions  that  the 
Judgment  of  the  court  below  should  be  revers- 
ed, and  the  cause  remanded,  and  It  has  been 
so  ordered. 

Reversed  and  remanded. 


MISSOURI,  K.  &  T.  RY.  CO.  OP  TEXAS 

V.  DAVIS.* 

(Court  of  Civil   Appeals   of   Texas.     Feb.   26. 

1908.    Rehearing  Denied  April  1,  190S.) 

L  Appeal— BL&.BICLK8S  Ebbob— Bkbors  Favor- 
able TO  Pabtt  Complaining. 

Where,  in  an  action  for  injuries  sustained  in 
attempting  to  board  a  train,  the  negliirence 
charged  was  the  sudden  jerking  of  the  train, 
error,  if  any,  in  an  instruction  submitting  as  an 
Issue  whether  the  carrier's  employ^  advised 
plaintiff  to  board  the  train  while  in  motion,  in 
tliBt  that  fact  was  not  pleaded,  waa  favorable  to 
the  carrier ;  for  under  it  the  jury  was  required 
to  find,  not  only  that  in  moving  the  train  sud- 
denly with  a  jerk  the  carrier  was  negll^gwt,  but 
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that  ito  vmployte  adrised  plaintiff  to  board  the 
train  while  in  motion,  before  it  could  return  a 
verdict  for  plaintiff,  whereas  it  was  only  neces- 
F'ary  to  find  that  in  moving  the  train  suddenly 
with  a  jerk  the  carrier  was  negligent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  fg  4052-4062.] 

2.   CABBIEB8  —  CaBBIABE   09   PaBSBHOKBS— AC- 
TIONS FOB  IHJUBIES— iNSTBUCnONB. 

A  charge  that  if  plaintiff  was  negligent  in 
attempting  to  board  a  moving  train,  and  such 
negligence  proximately  caused  or  contributed  to 
hia  iBjury,  plaintiff  could  not  recover,  was  not 
erroneous  as  submitting  as  an  issue  the  question 
whether  the  negligence  of  plaintiff,  if  establish- 
ed, necessarily  contributed  to  his  injury. 

Appeal  from  District  Coart,  Bexar  Ciounty ; 
J.  I*  Camp,  Judge. 

Action  by  William  H.  DaTlg  against  the 
Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas.  Judgment  for  plalntUC,  and  defend- 
ant appeals.    Affirmed. 

F.  C.  Davis,  for  appellant  Clark  ft  Lytle, 
for  appellee.  • 

NBILL,  J.  This  salt  was  brought  by  ap- 
pellee against  appellant  to  recover  damages 
for  personal  Injuries  inflicted  by  the  negli- 
gence of  the  defendant  while  plaintiff  as  a 
passenger  was  boarding  one  of  Its  trains. 
The  defensive  pleadings  consisted  of  a  general 
and  special  demurrer,  and  pleas  of  not  guilty, 
contributory  negligence,  and  assumed  risk. 
The  trial  of  the  case  resulted  in  a  judgment 
In  favor  of  the  plaintiff  for  $2,500;  from 
which  this  appeal  was  prosecuted. 

Gonduslons  of  Fact 

These  conclusions  were  deduced  in  consider- 
ing the  first  assignment  of  error,  which  chal- 
lenges the  sufficiency  of  the  evidence  to  sup- 
port the  verdict ;  and  in  arriving  at  them  we 
have  viewed  the  testimony  In  the  light  most 
favorable  to  the  verdict  The  testimony  Is 
reasonably  sufficient  to  support  the  following 
conclusions:  (1)  That  on  June  9, 1906,  plaintiff 
was  accompanying  a  shipment  of  cattle,  ship- 
ped from  Uvalde  to  Ft  Worth,  Tex.,  as  a  pas- 
senger on  one  of  defendant's  freight  trains  by 
virtue  of  a  shipper's  pass  Issued  by  authority 
of  the  defendant,  which  entitled  him  to  trans- 
portation on  the  train  from  San  Antonio  to 
Ft  Worth ;  (2)  that  when,  en  route,  the  train 
arrived  at  San  Marcos,  Hayes  county,  Tex., 
It  stopped  for  the  crew  to  take  dinner,  Its  en- 
gine being  opposite  the  depot,  and  the  ca- 
boose, In  which  plaintiff  rode,  which  was  on 
the  rear  end  of  the  train,  being  30  car  lengths 
from  the  engine;  (3)  that  after  plaintiff  and 
the  crew  ate  dinner  the  crew  began  to  do 
some  switching,  and  the  plaintiff,  having  been 
told  by  the  conductor  that  It  would  be  about 
30  minutes  before  the  train  would  start  went 
to  see  the  company's  agent  In  order  to  make 
complaint  about  his  cattle  having  been  rough- 
ly handled  on  the  train ;  (4)  that  after  seeing 
the  agent  In  regard  to  the  matter  he  started 
towards  the  caboose  for  the  purpose  of  getting 
on,  and  while  going  towards  it  the  train  start- 


ed, and  he  was  advised  by  one  of  defendant's 
brakemen  that  he  could  board  the  caboose 
while  in  motion,  as  it  would  not  be  going 
fast;  (5)  that  he  continued  walking  in  the 
same  direction,  and  when  he  met  the  caboose, 
which  was  not  moving  fast,  be  caught  hold  of 
the  two  rods  by  the  steps,  and  just  as  he  got 
his  feet  on  top  the  train  "gave  a  big  jerk"  and 
threw  him  down  across  the  track  and  serious- 
ly Injured  blm ;  (Q  that  In  moving  the  train 
BO  as  to  cause  said  jerk  the  defendant  was 
negligent  and  such  negligence  was  the  proxi- 
mate cause  of  plaintiff's  Injuries,  by  which  he 
was  damaged  in  the  amount  assessed  by  the 
Jury, 

Conclusions  of  Law. 

1.  The  second  assignment  of  error  com- 
plains of  the  first  paragraph  of  the  court's 
charge  upon  the  grround  that  It  submits  as  an 
Issue  whether  defendant's  employSs  on  the 
train  advised  plaintiff  to  board  it  while  in 
motion,  when  such  a  fact  was  neither  pleaded 
nor  proved.  We  do  not  understand  that  It  Is 
essential  to  plead  every  fact  which  may  be 
considered  In  determining  whether  the  negli- 
gence alleged  Is  proved,  in  order  that  such  a 
fact  (when  there  Is  any  evidence  of  its  ex- 
istence) may  be  submitted  In  the  charge  to  the 
jury.  In  this  case  the  negligence  charged  was 
the  sudden  jerking  of  the  train  by  defendant's 
servants  when  plaintiff  was  getting  on  the  ca- 
boose. Whether  this  was  an  act  of  negligence 
on  the  part  of  defendant  towards  plaintiff  de- 
pends upon  the  accompanying  facts  and  cir- 
cumstances, which  are  merely  evidence  upon 
the  Issue  and  need  not  be  pleaded  by  either 
party.  It  may  be  observed  that  the  undis- 
puted evidence  shows  that  one  of  defendant's 
brakemen  advised  plaintiff  not  to  get  upon  the 
train  when  It  was  In  the  act  of  starting,  and 
told  him  that  the  caboose  iwonid  not  be  mov- 
ing fast  and  that  he  could  safely  board  It  as 
It  was  passing,  and  that  defendant  offered  no 
evidence  tending  to  show  that  It  was  not 
within  the  apparent  scope  of  authority  of  the 
brakeman  of  a  freight  train,  carrying  passen- 
gers on  a  shipper's  pass,  to  advise  or  assist 
such  passengers  in  regard  to  getting  on  such 
trains.  But  however  this  may  be.  If  the 
charge  was  erroneous  upon  the  ground  com- 
plained of,  the  error  was  favorable  to  the  de- 
fendant; for  under  It  the  Jury  was  required 
to  find,  not  only  that  In  moving  the  train  sud- 
denly with  a  jerk  (If  It  was  so  moved)  the 
company  was  gollty  of  negligence,  but  that  de- 
fendant's employes  In  charge  of  the  train  ad- 
vised and  directed  plaintiff  to  board  it  while 
In  motion,  before  It  could  return  a  verdict  for 
the  plaintiff,  whereas  It  was  only  necessary 
for  the  jury  to  find  that  defendant's  employes 
operating  the  train  suddenly  moved  It  with  a 
jerk  when  plaintiff  was  In  the  act  of  boarding 
the  caboose,  and  such  movement  was  negli- 
gence, and  the  efficient  cause  of  plalntllT's  In- 
juries, in  order  to  find  a  verdict  in  his  favor. 

2.  Complaint  Is  made  in  the  third  assign- 
ment of  error  of  the  second  paragraph  of  the 
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court's  charge,  which  Is  as  follows:  "Should 
you  find  that  plaintiff  was  guilty  of  negli- 
gence in  attempting  to  board  a  moving  train, 
and  that  such  negligence,  If  any,  proximately 
caused  or  contributed  to  his  Injury,  If  any,  the 
plaintiff  cannot  recover,  and  you  will  so  find." 
The  objection  is  embodied  In  this  proposition: 
"Where  contributory  negligence  Is  pleaded, 
and  it  is  made  an  issue  In  the  case.  It  is  error 
for  the  court  to  charge  the  Jury  that  such  neg- 
ligence must  have  been  the  proximate  cause 
of  the  Injury.  If  there  is  contributory  negli- 
gence on  the  part  of  plaintlfl,  it  Is,  as  a  mat- 
ter of  law,  the  proximate  cause."  The  objec- 
tion Is  untenable  (Parks  t.  San  Antonio  Trac. 
Co.  [Tex.  Sup.]  94  8.  W.  381;  Railway  v. 
Adams  [Tex.  Civ.  App.]  98  S.  W.  2251;  Yellow 
Pine  OH  Co.  v.  Noble  [Tex.  Sup.]  99  S.  W. 
1024;  Railway  v.  Campbell  [Tex.  Civ.  App.] 
100  8.  W.  170) ;  and  the  assignment  is  over- 
ruled. 

3.  Our  conclusions  of  fact  dispose  of  the  re- 
maining assignments  of  error  adversely  to  ap- 
pellant. 

There  Is  no  error  In  the  Judgment,  and  it  is 
affirmed. 


HAMMOND  v.  HAMMOND.* 

(Court  of  Civil   Appeals  of  Texas.     March  7. 

1908.     Rehearing  Denied  March  28.  1908.) 

1.  Fbaudb,  Statotb  of— Parol  Gift  of  Real 
Estate— Validitt. 

It  is  essential  to  the  validity  of  a  parol 
gift  of  land  that  possession  thereof  be  given  to, 
and  valuable  improTements  be  made  by,  the 
donee,  with  the  knowledge  or  consent  of  the 
donor,  and  when  that  is  done  equity  will  sustain 
the  gift  notwithstanding  the  statute  of  frauds. 
[Ed.  Note. — For  cases  in  point,  see  Cent,  Dig, 
vol.  23,  Frauds,  Statute  of,  H  275,  340.] 

2.  Same. 

A  parol  gift  of  land  accompanied  by  Im- 
provements hy  the  donee  after  the  donor's  death 
IS  invalid  under  the  statute  of  frauds. 
8.  Husband  and  Wife  —  CoimuNiTT  Pbop- 

EBTT. 

Where  a  woman  in  good  faith  married  a 
man  who  had  a  wife  living  and  assisted  him  in 
the  acquisition  of  real  estate,  and  the  wife  Imew 
of  the  second  marriage,  and  that  the  woman  was 
living  with  the  man,  the  woman  on  bis  death 
was  entitled  to  her  community  interest  in  the 
property  acquired  by  the  man  after  the  second 
marriage,  but  acquired  no  rights  to  the  real  es- 
tate then  owned  by  him. 

Appeal  from  District  Court,  Kaufman 
County;    F.  L.  Hawkins,  Judge. 

Action  by  Rose  Hammond  against  Kittle 
Hammond.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Affirmed  in  part,  and  re- 
formed and  rendered  in  part. 

See  94  S.  W.  1067. 

J.  B.  Bass  and  Thos.  I^.  Bond,  for  appel- 
lant.   Huffmaster  &  Huffmaster,  for  appellee. 

TALBOT,  J.  This  is  an  action  of  trespass 
to  try  title  brought  by  the  appellant  against 
the  at^>ellee  to  recover  two  tracts  of  land,  one 
a  40-acre  tract,  and  the  other  a  17-acre  tract, 
situated  In  Kaufman  county,  Tex.    Appellee 
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answered  by  a  plea  of  not  guilty,  and  that 
she  owned  thcf  land  in  controversy  by  a  parol 
gift  from  Charles  Hammond,  deceased,  made 
a  few  days  before  be  died.  The  case  was 
submitted  to  a  Jury  on  special  Issues,  and  up- 
on their  flndings  Judgment  was  entered  for 
the  defendant,  Kittle  Hammond,  and  Rose 
Hammond  has  appealed. 

The  evidence  shows  that  Charles  Haounond 
and  Rose  Hammond,  the  appellant,  were  mar- 
ried in  1883;  that  before  and  at  that  time 
the  said  Charles  Hammond  owned  as  his  sep- 
arate and  Individual  property  the  40  acres  of 
land  In  controversy.  After  her  marriage 
Rose  Hammond  lived  with  Charles  Hammond 
about  three  years,  when  she  voluntarily  aban- 
doned him,  and  never  afterwards  lived  with 
him  as  his  wife.  They  were  never  divorced, 
but  lived  separate  and  apart,  and  in  1892 
the  appellee,  Kittle  Hanunond,  married  the 
said  Charles  Hammond,  in  good  faith,  not 
knowing  of  any  legal  Impediment  to  such 
marriage.  After  his  intermarriage  with  the 
said  Kittle  Charles  Hammond  carried  her  to 
reside  with  him  upon  the  40-acre  tract  of 
land  In  controversy,  and  during  the  time 
they  lived  together  as  man  and  wife  the  17- 
acre  tract  sued  for  was  acquired  by  their 
Joint  efforts.  After  the  acquisition  of  the  17 
acres  both  tracts  were  Inclosed  under  a  com- 
mon fence,  and  Charles  and  Kittle  Hammond 
resided  upon  the  farm  as  their  homestead 
until  his  death  in  the  fall  of  1895  or  1896. 
During  the  time  Kittle  Hammond  lived  with 
the  deceased,  Charles  Hammond,  she  faithfully 
discharged  the  duties  incumbent  upon  her  as 
his  wife.  She  waited  on  him  during  bis  last 
sickness,  administered  to  his  comfort,  and 
after  his  death  saw  that  he  was  properly 
burled.  On  Friday  before  Charles  Ham- 
mond's death,  which  occurred  on  the  follow- 
ing Sunday,  he  handed  to  ai^>ellee.  Kittle 
Hammond,  a  bundle  of  papers,  saying: 
"These  are  the  deeds,  the  deeds  to  the  land. 
The  land  and  everything  are  yours.  Pay  my 
debts,  and  nobody  can  bother  you."  Appellee 
remained  in  possession  of  the  land  and  prem- 
ises, and  since  the  death  of  Charles  Ham- 
mond she  has  placed  upon  the  same  perma- 
nent Improvements  of  the  value  of  $539,  and 
In  addition  thereto  has  paid  taxes  amounting 
to  the  sum  of  $129.15.  After  Charles  Ham- 
mond handed  the  bundle  of  papers  to  appellee 
and  told  her  that  they  were  the  deeds  to  the 
land  and  that  the  land  was  hers,  etc.,  as 
stated  above,  appellee  did  not,  before  the 
death  of  the  said  Charles  Hammond,  make 
any  Improvements  upon  the  land  whatever. 
Neither  child,  father,  mother,  brother,  sister, 
or  any  of  their  descendants  survived  the  said 
Charles  Hammond,  and  Rose  Hammond,  the 
appellant,  was  his  lawful  wife  at  the  date 
of  his  death.  The  rental  value  of  the  land 
from  the  date  of  Charles  Hammond's  death 
up  to  the  time  of  the  trial  was  $650. 

We  think  the  evidence  was  sufficient  to 
Justify  the  Jury's  finding  that  Charles  Ham- 
mond made  a  parol  gift  of  the  land  to  aw^I- 
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lee^  Kittle  Hammond,  to  take  effect  In  prse- 
sentl;  but  the  controlling  question  raised 
by  tbe  assignments  of  error  Is,  do  tbe  facts 
■how  tliat  appellee,  upon  the  faith  of  such 
gift,  made  valuable  improvements  upon  the 
land  at  such  time  as  to  take  the  case  out  of 
ttie  operation  of  the  statute  of  frauds,  and 
vest  in  her  the  title  to  the  land?  This  question 
it  seems,  must  be  answered  In  the  negative. 
It  is  absolutely  essen'tial  to  the  validity  of  a 
parol  gift  of  land  in  this  state,  whatever  may 
be  the  rule  in  other  jurisdictions,  that  pos- 
session be  given  and  valuable  Improvements 
made  by  tbe  donee  with  the  knowledge  or  con- 
sent of  the  doncHT.  The  evidence  may  be  con- 
sidered sufficient  perhaps  to  show  delivery 
of  possession  at  the  time  of  the  gift,  but  as 
to  the  improvements  made  upon  the  faltb  of 
the  gift  it  was  not  sufficient,  in  our  opinion, 
to  authorise  the  submission  of  that  issue  to 
tbe  jury.  Cbaries  Hammond  died  two  days 
after  he  gave  the  land  to  Kittle  Hammond, 
and  no  Improvements  whatever  were  put  up- 
on it  during  the  time  intervening  between  tbe 
date  of  the  gift  and  the  said  Hammond's 
death.  All  the  improvements  placed  upon  the 
land,  as  shown  by  the  record  before  us,  after 
the  gift  of  the  same  to  appellee,  were  made 
after  Charles  Hammond's  death.  Charles 
Hammond  being  dead  at  the  time.  It  cannot 
be  said  that  such  improvements  were  made 
with  his  knowledge  or  consent;  and,  such 
knowledge  or  consent  being  one  of  the  es- 
sential reqnisltes  to  tbe  passing  of  the  title 
by  virtue  of  valuable  improvements  made 
upon  the  faith  of  the  gift,  it  follows  that  tbe 
Improvements  required  to  make  the  gift  ef- 
fective must  be  made  in  the  lifetime  of  tbe 
donor.  Directly  in  point  upon  this  question 
is  the  case  of  Hutcheson  t.  Chandler,  104  S. 
W.  434,  19  Tex.  Ct  Rep.  630.  After  laying 
down  in  that  .case,  tbe  well  established  and 
understood  doctrine  to  which  we  have  re- 
ferred, to  the  effect  that  equity  will  sustain 
a  parol  gift  of  land  notwithstanding  the  stat- 
ute of  frauds,  when  possession  has  been  deliv- 
ered and  improvements  of  substantial  value 
have  been  made  upon  tbe  land  by  the  donee 
with  tbe  acquiescence  of  the  donor,  upon  tbe 
faith  of  the  gift,  the  court  further  says:  "Im- 
provements made  in  such  case,  upon  tbe  faith 
of  a.  parol  gift  of  land,  must  be  made  in  tbe 
lifetime  of  tbe  donor ;  otberwise  they  cannot 
be  said  to  bave  been  made  with  his  acquies- 
cence and  consent."  This  conclusion  dispenses 
with  the  necessity  of  discussing  or  deciding 
any  other  question  presented  in  the  briefs  of 
counsel;  for  under  the  views  expressed  and 
tbe  undisputed  evidence  it  follows  that  im- 
mediately upon  tbe  death  of  Charles  Ham- 
mond tbe  title  to  all  of  the  40  acres  and 
to  one-half  of  the  17  acres  vested  in  appel- 
lant, and  she  was  entitled  to  recover  the  same 
without  regard  to  the  other  questions  raised. 
This  is  what  appellant  insists  upon  in  this 
court  She  asks  for  all  of  the  40-acre  tract, 
but  does  not  contend  in  this  court  for  more 
than  one-half  of  the  17-acre  tract  This  we 
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think  is  the  correct  view  of  the  matter.  Ap- 
pellant had  voluntarily  abandoned  Charles 
Hammond  and  lived  apart  from  him  for 
many  years.  She  knew  that  appellee  had 
married  him  and  was  living  with  him  as  bis 
wife.  She  resided  within  a  few  miles  of  the 
property  which  they  were  living  on  during 
all  or  most  of  the  time  of  their  cohabitation 
together,  and  did  not  disclose  her  relation- 
ship to  the  said  Charles  Hammond,  and  laid 
no  claim  whatever  to  tbe  property  In  contro- 
versy. Appellee  believed  in  good  faith  that 
she  was  the  lawful  wife  of  Cbaries  Ham- 
mond, and  it  was  with  her  assistance  and  ef- 
forts that  the  17  acres  were  acquired.  Under 
the  circumstances,  if  her  cohabitation  with 
Charles  Hammond  constituted  adultery  at 
all,  then  we  think  that  because  of  her  inno- 
cence and  good  faith  it  was  not  of  such  a 
character  as  deprived  her  of  her  community 
Interest  in  the  17-acre  tract,  or  any  other 
property  so  acquired  by  Hammond  subse- 
quent to  her  marriage  with  bim.  Merrell  v, 
Moore,  104  S.  W.  514,  19  Tex.  Ot  Rep.  622; 
Morgan  v.  Morgan,  1  Tex.  Cir.  App.  315,  21 
S.  W.  164. 

Tbe  Judgment  of  the  court  below  will  there- 
fore be  reformed,  and  judgment  here  render- 
ed for  tbe  appellant  for  all  of  the  40  acres  of 
land  sued  for  and  for  one-half  of  the  17  acres, 
and  affirmed  in  favor  of  appellee  for  tbe  oth- 
er one-half  of  said  17  acres  of  land ;  the  costs 
of  this  appeal  to  be  taxed  against  appellee. 

Affirmed  in  part,  and  reformed  and  ren- 
dered in  part 


BOUTWELL  V.  MEDLIN  MILUNQ  CO. 

(Court  of  Civil  Appeals  of  Texas.     March  7, 
1908.     Rehearing  Denied  March  28,  1908.) 

Masteb  ano  Sebv ant— Assault  bt  Sbbvaht 

—Liability  of  Master. 

A  petition  for  assault  on  plaintiff  by  de- 
fendant s  servants  alleging  that  the  sasaolt  was 
authorized  by  defendant  states  a  caase  of  ac- 
tion. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  U  1268,  1269.] 

Appeal  from  District  Court,  Hunt  County ; 
T.  D.  Montrose,  Judge. 

Action  by  E.  M.  Boutwell  against  the  Med- 
lin  Milling  Company.  Judgment  for  defend- 
ant. Plaintiff  appeals.  Reversed  and  re- 
manded. 

J.  P.  Copeland,  F.  M.  Kemp,  and  Tates  ft 
Carpenter,  for  appellant.  Bennett  &  Jones 
and  H.  C.  Connor,  for  appellee,- 

RAINEY,  0.  J.  Appellant  brought  this  suit 
against  the  appellee  to  recover  damages  for  an 
alleged  assault  in  whipping  and  otherwise  In- 
juring him  by  its  servants.  Defendant  in- 
terposed general  and  special  exceptions  to 
the  petition,  which  exceptions  were  sustained 
and  the  cause  dismissed,  from  which  action 
of  the  court  this  appeal  is  taken. 

Plaintiff's    first    amended    petition    reads, 
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omitting'  the  formal  parts,  as  follows:  "That 
plalntifT  is  a  resident  citizen  of  Hunt  county, 
Tex. ;  that  defendant  Is  a  corporation  incor- 
porated under  the  laws  of  Texas,  engaged  In 
owning  and  operating  a  flooring  mill,  and 
having  a  place  of  business  In  the  town  of 
Wolfe  City  In  said  county  and  state,  and  that 
now  and  at  the  time  hereinafter  alleged  J. 
H.  Blocker,  residing  at  said  town  of  Wolfe 
City,  was  Its  president,  F.  M.  Rogers  was  its 
general  manager,  secretary,  and  treasorer, 
R.  C.  King  was  its  local  manager,  and  Troy 
LawBOu  was  its  miller,  foreman,  or  superin- 
tendent, said  Rogers,  King,  and  Lawson  each 
having  authority  from  defendant  to  operate 
its  said  mill  and  to  employ  and  discharge 
servants  for  the  operation  thereof,  and  to 
direct,  superintend,  and  control  on  behalf  of 
defendant  the  said  servants  as  fully  as  could 
the  defendant  Itself;  that  on,  to  wit,  6th 
day  of  November,  1906,  the  plaintiff  was  em- 
ployed by  defendant's  said  agents.  King  and 
Lawson,  or  one  of  them,  as  night  engineer 
in  said  mill,  and  was  so  employed  and  en- 
gaged in  the  performance  of  his  duties  there- 
under on  to  wit,  November  10,  1906;  that  for 
a  long  time  prior  to  said  date  it  had  been  a 
custom  or  rule  of  defendant's  manager  and 
miller  or  superintendent  and  its  other  em- 
ployes In  said  mill  to  whip  servants  employed 
by  defendant  in  said  mill  at  the  time  of,  or  soon 
after,  their  employment,  which  custom  was 
known  to,  acquiesced  in,  and  assented  to,  and 
ratified  by  defendant,  or  by  the  exercise  of 
ordinary  care  would  have  been  known  to 
defendant,  and  had  thereby  become  and  was 
one  of  the  rules  permitted  by  defendant  to  be 
in  force  and  used  in  said  mill  by  defendant's 
said  foreman  or  superintendent  and  other  em- 
ployes engaged  in  operating  said  mill,  and 
defendant's  said  servants  were  thereby  Im- 
pliedly authorized  by  it  to  whip  such  servants 
as  aforesaid;  that  on,  to  wit,  10th  day  of 
November,  1906,  while  plaintiff  was  in  dis- 
charge of  the  duties  of  his  said  employment 
in  said  mill,  defendant's  aforesaid  miller  or 
foreman  and  other  employes  and  agents, 
acting  with  the  express  or  implied  authority 
of  defendant,  and  under  and  in  acccordance 
with  the  rule  and  custom  aforesaid,  set  upon, 
whipped,  wrenched,  and  strained  plaintiff, 
and  injured  him  as  hereinafter  alleged ;  that 
the  permitting  by  the  defendant  of  said  rule 
and  custom  to  be  in  force  at  its  said  mill  afore- 
said, was  a  failure  on  the  part  of  defendant  to 
exercise  ordinary  care  for  the  safety  of  plain- 
tiff; that  in  so  attempting  to  whip  plaintiff 
seven  or  eight  of  said  servants  seized  him 
by  the  shoulders,  limbs,  head,  and  body, 
wrenched,  twisted,  and  strained  his  head, 
neck,  back,  shoulders,  and  legs,  and  espe- 
cially the  spinal  column,  muscles,  tendons,  liga- 
ments, and  nerves  of  the  back,  and  wrench- 
ed, sprained,  and  fractured  the  left  eighth, 
ninth,  tenth,  and  eleventh  ribs,  and  bruised 
and  lacerated  the  left  kidney,  and  the  ten- 
dons, ligaments,  muscles,  membranes,  and 
nerves  of  and  around  the  kidney,  as  well  as 


bruising  and  injuring  some  other  Internal  or- 
gan or  organs  of  the  region  of  the  kidneys,  the 
exact  internal  organ  so  injured  and  the  nature 
of  the  injury  being  to  plaintiff  unknown,  and- 
also  straining  and  bruising  the  great  sciatic 
nerve  in  his  left  leg  so  that  it  has  become 
chronically  irritated,  and  the  use  of  said  leg 
permanently  impaired,  and  seriously  and  per- 
manently iuipairlng  and  diseasing  the  organs 
and  members  aforesaid,  and  the  functions 
thereof,  and  all  of  which  injuries  and  con- 
ditions are  permanent"  Then  the  petition 
sets  forth  the  nature  of  his  injuries,  and  al- 
leges his  damages  at  $15,000. 

After  exceptions  were  sustained  to  said 
amended  petition  plaintiff  filed  a  trial  amend- 
ment, the  charging  part  being  as  follows: 
"That  the  custom  of  the  defendant's  manager 
and. superintendent  and  other  employee  men- 
tioned in  said  first  amended  petition  was  at 
the  time  of  plaintiff's  said  Injuries,  and  had 
been  for  many  years  prior  thereto,  in  use  and 
in  force  by  said  manager  and  superintendent 
in  the  operation  of  said  mill ;  that  said 
Rogers,  Blocker,  and  King  were  each  cor- 
porate officers  of  the  defendant,  and  were 
each  and  all  invested  by  defendant  corpora- 
tion with  full  power  and  authority  to  operate 
said  mill,  and  to  attend  to  the  corporate  busi- 
ness of  said  defendant,  and,  acting  in  said 
capacity  on  behalf  of  defendant,  said  superior 
corporate  officers,  and  each  of  them,  had  long 
since  known  of,  ratified,  assented  to,  author- 
ized, and  adopted  the  aforesaid  custom,  and 
made  It  thereby  a  rule  of  defendant  corpora- 
tion in  the  operation  of  said  mill.  Plaintiff 
further  says  that  he  relies  on  each  and  every 
allegation  of  said  amended  petition,  and 
prays  'judgment  as  therein." 

In  considering  a  demurrer  the  allegations 
of  the  petition  must  be  taken  as  true.  The 
petition  alleges  an  assault  and  battery  upon 
plaintiff  by  defendant's  servants,  which  as- 
sault was  committed  by  the  express  or  im- 
plied authority  of  the  defendant.  The  master 
is  not  liable  for  a  wrongful  act  done  by  his 
servant,  unlees  authorized  by  him,  or  done 
while  the  servant  is  acting  within  the  scope 
of  bis  employment.  When  a  servant  turns 
aside  from  the  duties  of  his  employment  and 
commits  a  wrong  to  further  his  own  pleasure 
or  gratify  his  own  whim  in  no  way  connected 
with  or  beneficial  to  bis  master's  business, 
no  liability  rests  on  the  master  for  the  wrong- 
ful act.  It  is  unlawful  to  commit  an  assault 
and  battery,  and  the  master  would  not  l>e 
liable  for  the  acts  of  his  servants  in  com- 
mitting such  assault,  unless  done  with  his 
author ity^  If  the  master  authorizes  his  serv- 
ant to  commit  an  unlawful  act,  whether  bene- 
ficial to  him  or  not,  the  master  Is  liable  for 
such  act. 

The  petition  alleging  that  the  assault  was 
authorized  by  the  milling  company  stated  a 
good  cause  of  action,  and  the  trial  court  erred 
in  sustaining  the  demurrers. 

The  judgment  la  reversed,  and  cause  re- 
manded. 
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ST.  LOUIS,  I.  M.  &  S.  KY.  CO.  v.  ROGERS.* 

(Court  of  Civil   Appeals  of  Texas.     Feb.  22, 

190&    Rehearing  Denied  March  28,  1908.) 

1.  Btidencb— Opinion  Evidencb— Compktbh- 

CT  or  BXPEBTB. 

In  an  action  for  damage  to  plaintiCE's  cat- 
tle by  defendant's  negligent  delay  in  transporting 
them,  plaintiff,  having  shipped  cattle  between 
the  points  in  question  for  a  lone  period,  and 
being  familiar  with  the  route  and  distance  be- 
tween the  places,  was  qualified  to  give  an  opin- 
ion as  to  what  would  be  a  reasonable  time  in 
which  to  ship  the  cattle  between  the  two  points. 
[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §g  2343-^53.] 

2.  S.&I1B— Market  Vai^ue— Actuai,  Sax. 

In  an  action  to  recover  for  damage  to  plain- 
tiff's cattle  by  defendant's  negligent  delay  in 
transporting  them  to  the  point  of  sale,  while 
plaintiff's  damages  were  not  to  be  determined 
from  what  the  cattle  actually  sold  for  at  desd- 
nation,  where  there  was  other  evidence  of  the 
market  value  of  the  cattle  on  the  day  they  were 
■old,  plaintiff  could  testify  in  connection  there- 
with as  to  what  the  cattle  actually  sold  for,  as  u 
circumstance  tending  to  show  the  market  value 
of  the  cattle  at  that  time  in  their  then  condition. 

3.  Same— Opinion  Evidence— Compbtknct  of 

BXPEBTB. 

In  an  action  to  recover  for  damage  to  cat- 
tle by  defendant's  negligent  dela^  in  transport- 
ing tnem  to  the  point  of  sale,  testimony  of  plain- 
tiff that  the  cattle  brought  50  cents  per  100 
pounds  less  than  they  would  have  otherwise 
[Mrought,  because  of  the  decline  in  the  market 
price  and  the  appearance  of  the  cattle,  was  not 
objectionable  on  the  ground  that  the  estimate 
was  based  in  part  on  the  decline  in  the  market 
value  between  two  days,  on  one  of  which  plain- 
tiff was  not  at. the  market  and  had  no  personal 
knowledge  of  the  prices,  where  plaintiff  was  an 
experienced  cattleman  and  had  sold  cattle  at 
that  market  for  a  number  of  years,  and  based 
hia  estimate  upon  the  market  quotations  for  that 
day,  stating  in  his  testimony  the  data  on  which 
he  based  his  conclusions,  since  he  was  quali- 
fied to  testify  as  to  that  question. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Disr. 
vol.  20,  Evidence,  U  1217;  2218,  2210,  2358, 
2350.] 

4.  WiTNKasBS  —  Examination— OBOSS-ExAia- 
HATioN— Scope  and  Extent. 

In  an  action  to  recover  for  damage  to  cat- 
tle by  defendant's  negligent  delay  in  transport- 
ing them  to  market,  where  plaintiff  testified 
in  answer  to  questions  on  cross-examination  that 
he  saw  the  cattle  weighed,  and  saw  the  weigher 
transfer  the  weights  to  the  account  sales,  which 
corresponded  to  the  weights  shown  by  the  scales, 
and  that  the  weights  aggregated  so  many  pounds, 
Eufiicient  latitude  was  given  defendant  to  show 
that  plaintiff  had  no  knowledge  of  what  his 
cattle  sold  for  except  what  was  shown  by  the 
account  sales,  and  further  questions  as  to  that 
fact  were  properly  excluded. 

5.  Tbial—Instbuctions  — Applicability  to 
Pleadin  08— Issues  . 

In  an  action  to  recover  for  damage  to  plain- 
tiff's cattle  by  defendant's  negligent  delay  in 
transporting  them  to  destination  after  receiving 
them,  a  charge  that  if  the  connecting  carrier 
d'd  not  deliver  the  cattle  to  defendant  road  in 
time  to  forward  them  in  defendant's  fast  train, 
and  if  the  delays  would  have  been  avoided  had 
the  shipment  gone  on  that  train,  defendant  was 
not  liable,  was  properly  refused,  since  defend- 
ant's negligence  after  receiving  the  cattle  was 
the  only  question  in  issue,  and  the  delay  of 
the  connecting  carrier  was  immaterial. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  U  587-C95.] 

•Writ  of  error  denied  by  Supreme  Court. 


6.  TBIAL— InSTKtrCTIONS— CONFOBUITY  TO  EVI^ 

dehce. 

In  an  action  to  recover  for  damage  caused 
by  defendant's  delay  in  transporting  cattle  to 
market,  where  there  was  no  evidence  showing 
that  the  cattle  were  injured  by  the  negligence 
to  plaintiff  or  his  agents  in  unloading  or  reload- 
ing the  cattle,  a  requested  charge  submitting 
such  an  issue  was  properly  refused. 

{Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  46,  Trial,  §S  586-612.] 

7.  Saue. 

In  an  action  to  recover  for  damage  caused 
by  defendant's  delay  in  transporting  plaintiff's 
cattle,  where  there  was  no  evidence  that  the 
delay  at  several  points  was  due  to  the  necessity 
of  unloading  the  cattle  each  28  hours  during 
transit  for  food,  water,  etc.,  as  required  by  law, 
a  requested  charge  that  defendant  was  not 
chargeable  with  delay  arising  from  such  causes 
was  properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  gi  696-612.] 

8.  Cabsiebb— Special  Contbactb  fob  Tbans- 
poBTATioN — Limitations. upon  Amount  Re- 
covebable — Considebation— Necessity. 

The  contract  of  transportation  provided  that 
any  damage  to  plaintiff's  cattle  was  to  be  de- 
termined according  to  the  actual  cash  value 
thereof  at  the  time  and  place  of  shipment,  and 
recovery  was  limited  to  a  maximum  amount  per 
head,  but  no  reduction  in  the  freight  rate  vras 
made  in  consideration  of  such  stipulation.  Held, 
in  an  action  to  recover  for  damages  to  the  cat- 
tle by  defendant's  negligent  delay  en  route,  that 
the  stipulation  limiting  any  damage  to  the  value 
at  the  i>lace  of  shipment,  etc.,  was  not  binding, 
being  without  consideration. 

Error  from  District  Cotirt,  DaAas  County; 
Thos.  F.  Nash,  Judge. 

Action  by  R.  S.  Rogers  against  tbe  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Leake  &  Henry,  for  plaintiff  In  error.  W. 
H.  Allen,  T.  R.  Bond,  and  Word  &  Charlton, 
for  defendant  in  error. 

TALBOT,  J.  This  suit  was  originally  In- 
stituted by  R.  S.  Rogers,  plaintiff,  who  Is 
the  defendant  in  error  here,  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company,  who  is  tbe  plaintiff  in  error,  and 
the  Texas  &  Paclflc  Railway  Company.  The 
first  trial  resulted  in  a  verdict  and  judgment 
In  favor  of  both,  railway  companies,  and  up- 
on an  appeal  by  Rogers  to  this  court  that 
judgment  was  affirmed  as  to  the  Texas  & 
Paclflc  Railway  Company,  but  reversed  and 
remanded  as  to  the  St  Louis,  Iron  Mountain 
&  Southern  Railway  Company.  Rogers  v. 
Texas  &  Paclflc  Railway  Co.  et  al.  (Tex.  Civ. 
App.)  94  S.  W.  158.  The  trial  at  which  the 
judgment  now  appealed  from  was  rendered 
was  had  upon  an  amended  petition  against 
the  defendant,  the  St  Louis,  Iron  Mountain 
&  Southern  Railway  Company  alone.  Tbe 
suit  Is  for  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff,  Rogers,  on  account  of 
unreasonable  delays  In  the  shipment  of  170 
head  of  beef  cattle  over  said  companies' 
lines  of  railroad  from  Terrell,  Tex.,  to  East 
St  Louis,  III.  The  defendant  answered  the 
amended  petition,  in  so  far  as  Is  necessary  to 
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■tate  by  a  general  denial  and  special  plea  to 
the  effect  that  It  received  tlie  cattle  of  plain- 
tiff from  the  Texas  &  Pacific  Railway  Com- 
pany at  Texarkana,  Ark.,  as  under  the  law, 
being  a  common  carrier,  it  was  compelled  to 
do,  and  transported  the  same  In  a  reason- 
able time,  nnder  all  the  conditions  and  cir- 
cumstances, to  St.  Louis,  Mo.,  the  end  of  Its 
line  of  railway,  and  there  delivered  the  ship- 
ment without  any  Injury  having  resulted  to 
same  from  any  negligence  of  the  defendant 
to  the  next  connecting  carrier,  by  which  the 
cattle  were  transported  to  destination;  that 
the  shipment  was  interstate  in  its  character; 
that  by  the  terms  of  the  contract  of  shipment 
It  was  expressly  provided  that  th^  defendant 
should  not  be  responsible  for  any  injury, 
damage,  or  loss  to  the  cattle  not  arising  from 
the  negligence  of  the  defendant  or  its  em- 
ployes; that  the  shipper,  or  his  representa- 
tive, went  along  with  the  cattle  and  assumed 
in  the  contract  of  shipment  the  duty  of  car- 
ing for  and  looking  after  his  cattle  in  trans- 
It;  that  If  said  cattle  suffered  while  being 
transported  over  defendant's  Mne  such  injury 
was  the  result  of  the  inherent  quality  of  the 
animals  and  their  condition  at  the  time,  or 
from  the  failure  of  the  shipper  and  his  rep- 
resentative to  properly  care  for  them  in 
transit;  that  if  there  was  any  .delay  for  any 
unusual  length  of  time  while  the  cattle  were 
on  the  line  of  the  defendant  such  delay  was 
the  result  of  accidental  causes  and  unusual 
and  exertional  conditions  and  stress  of 
weather,  which  could  not  have  Iieen  avoided 
by  the  exercise  of  any  reasonable  degree  of 
care.  Defendant  further  pleaded  that  the 
contract  of  shipment  between  Itself  and  the 
plaintiff  was  executed  in  the  state  of  Arkan- 
sas, to  be  principally  performed  In  said  state; 
that  the  contract  of  shipment  expressly  limit- 
ed the  responsibility  of  the  defendant  for  any 
loss  or  damage  that  might  occur  through  its 
negligence  on  its  line  of  railway  to  the  mar- 
ket value  of  the  cattle  at  the  point  of  ship- 
ment Defendant  also  denied  partnership 
with  the  Texas  &  Pacific  Railway  Company, 
or  that  the  latter  was  its  ageut  In  the  making 
of  the  contract  of  shipment.  The  trial  re- 
sulted in  a  verdict  and  Judgment  in  favor  of 
plaintiff  for  the  sum  of  $1,535,  from  which 
this  writ  of  error  Is  prosecuted  by  the  de- 
fendant 

The  evidence  warrants  the  following  con- 
clusions of  fact:  On  January  23,  1904,  the 
plaintiff  delivered  to  the  Texas  &  Pacific 
Railway  Company  at  Terrell,  Tex.,  170  head 
of  beef  steers  to  be  transported  over  Its  line 
of  railway  to  Texarkana,  Ark.,  and  thence  to 
Bast  St.  Louis,  111.,  over  defendant's  road. 
Bills  of  lading  or  shipping  contracts  were 
signed  by  the  Texas  ft  Pacific  Railway  Com- 
pany and  the  plaintiff,  Rogers,  at  Terrell,  by 
the  terms  of  which  the  Texas  ft  Pacific  Rail- 
way Company  became  bound  to  transport  the 
cattle  to  Texarkana  only  at  tariff  rates,  and 
to  there  deliver  them  to  the  defendant,  the 


St  Louis,  Iron  Mountain  ft  Southern  Rail- 
way Company.  The  bills  of  lading,  however, 
show  that  tlie  cattle  were  consigned  to  the 
National  Live  Stock  Commission  Company, 
National  Stockyards,  East  St  Louis,  111.,  as 
the  ultimate  destination  of  the  shipment  and 
that  the  Texas  &  Pacific  Railway  Company 
limited  its  liability  to  damages  accruing  on 
its  own  line.  The  cattle  were  delivered  to 
defendant  at  Texarkana,  Ark.,  at  11:30  o'clock 
p.  m.  January  23,  1904,  in  good  condition,  and 
there  unloaded,  over  plalntlflTs  protest,  and 
the  shipment  negligently  delayed  for  10 
hours.  There  were  no  new  bills  of  lading  or 
contracts  of  shipment  signed  by  the  plain- 
tiff and  defendant  at  Texarkana;  but  defend- 
ant's agent  at  Texarkana  simply  erased 
"Texarkana"  and  Inserted  "East  St.  Louis, 
III.,"  in  the  original  bills  of  lading  or  con- 
tracts executed  at  Terrell,  as  the  point  of 
destination  of  the  cattle,  and  the  shipment 
continued  over  defendant's  line  under  the 
contracts  as  thus  changed,  and  with  the 
words  "changed  at  Tekarkana,  R  S.  Ryan, 
Agt,"  indorsed  thereon,  to  that  place.  There 
was  another  negligent  delay  of  the  sblp- 
ment  at  De  Soto,  Mo.,  on  defendant's  line 
of  railway,  about  41  miles  south  of  St  Louis, 
of  13  hours,  during  which  time  the  cattle 
were  kept  in  the  can,  suffered  from  Intease- 
ly  cold  weather,  became  restless,  homed  and 
bruised  one  another,  and  lost  heavily  in 
weight  The  run  from  Texarkana  to  East 
St  Louis  with  plaintiff's  cattle  could  rea- 
sonably have  been  made  in  from  30  to  38 
hours,  and  defendant  negligently  failed  to 
deliver  them  in  a  reasonable  time.  The  cat- 
tle did  not  readi  their  destination  until  about 
1  or  2  o'clock  p.  m.  Tuesday,  January  26, 
1904,  and  were  not  unloaded  until  about  5 
o'clock  p.  m.;  and  when  off^ed  for  sale  and 
sold  the  next  day  there  had  been  a  decline  In 
the  market,  and  they  were  badly  drawn  and 
presented  a  general  bad  appearance.  By  rea- 
son of  the  loss  in  weight  of  the  cattle,  extra 
expense  caused  by  the  delays,  and  the  de- 
cline In  market  plaintiff  was  damaged  in  the 
sum  of  $1,535,  the  amount  of  the  verdict 
and  Judgment  There  was  also  a  provision 
in  the  contracts  as  follows:  "The  aeccHtd 
party  (shipper)  further  agrees,  for  the  con- 
sideration aforesaid,  that  In  case  of  total  loss 
of  his  said  stock  from  any  cause  for  which 
the  flrat  party  (railway  company)  shall  be 
liable,  to  pay  for  the  same  the  actual  cash 
value  at  the  time  and  place  of  shipment,  but 
In  no  case  to  exceed  the  declared  valuatl(Mi8 
of,  if  horses,  ponies,  gelds,  mares,  or  stallions, 
mules,  or  Jacks,  $100;  oxen  or  bulls,  $60; 
cows,  steers,  or  yearllilgs,  $30;  calves  or 
hogs,  $10;  sheep  or  goats,  $3  per  head,  which 
shall  be  taken  and  deemed  as  full  compensa- 
tion thereof,  and  in  case  of  injury  or  partial 
loss  the  amount  of  damages  claimed  shall  not 
exceed  the  same  proportions."  Neither  at 
the  time  the  contracts  containing  the  fore- 
going stipulation  was  signed  at  Terrell,  nor 
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when  changed,  as  stated,  In  Tezarkana,  was 
anything  said  about  thle  proTlsion  being  bas- 
ed upon  a  redaction  In  freight  rates,  and  no 
such  reduction  was  in  fact  made.  The  con- 
tracts further  provided  that  the  conditions 
thereof  should  inure  to  the  benefit  of  all  car- 
riers transporting  the  live  stock,  unless  they 
should  otherwise  stipulate,  and,  in  substance, 
that  the  shipper,  or  his  representative,  should 
accompany  the  shipment  and  unload  and  re- 
load the  cattle  at  feeding  and  transfer  points, 
and  look  after  and  care  for  them  in  transit. 
The  first  assignment  of  error  complains  of 
the  court's  action  in  admitting  the  testimony 
of  the  plaintiff,  Rogers,  to  the  effect  that 
from  30  to  36  hours  would  be  ample  time  for 
the  transportation  of  a  shipment  of  cattle 
from  Texarkana  to  East  St  Louis.  Plaintiff 
contends  that  the  record  fails  to  show  that 
the  testimony  was  objected  to  by  defendant 
at  the  time  offered,  or  that  the  trial  court 
made  any  ruling  upon  its  admissibility.  We 
are  Inclined  to  think  this  contention  is  sus- 
tained by  the  record.  No  separate  bill  of 
exception  preserving  the  point  was  taken, 
and  the  only  objection  to  the  question  and 
proceedings  bad  in  the  matter  is  found  In  the 
stenographer's  report  of  the  evidence,  which 
la  as  follows:  "Q.  What  would  be  a  rea- 
sonable time  to  make  the  run  from  Texar- 
kana to  East  St.  Louis  of  that  character, 
that  Is,  with  a  load  of  cattle?  A.  I  should 
think  from  30  to  36  hours  would  be  ample 
time.  Q.  Thirty  or  36  hours  you  think 
would  be  ample?  A.  Tes,  sir."  Counsel  for 
defendant  here  stated :  "That  answer  is  ob- 
jected to  and  excepted  to  for  a  number  of 
reasons.  In  the  first  place  that  is  a  question 
for  the  Jury  to  determine,  after  hearing  all 
the  evidence,  in  what  length  of  time  ttiis 
bunch  of  cattle  should  have  been  transport- 
ed, after  stating  all  the  facts  and  circum- 
stances surrounding  it;  and  it  would  be  in- 
admissible for  the  plaintiff  to  draw  his  con- 
clusions. That  la  the  very  question  to  be  de- 
cided by  the  court."  Counsel  for  plaintiff 
then  said:  "I  Intended  to  'ask  what  was  the 
usual  time  In  which  to  make  that  run."  The 
witness  then  answered:  "Well,  it  is  owing 
to  what  trains  run.  I  understand  they  have 
a  fast  train."  Counsel  for  defendant  said: 
"I  object  to  anything  that  the  agent  told  him. 
Q.  You  are  talking  about  what  occurred  at 
Texarkana?  A.  Yes,  sir;  when  I  was  ask- 
ing about  getting  my  cattle  out  of  there,  they 
said  the  fast  train  was  gone,  and  as  well 
as  I  remember  they  said  the  schedule  time 
from  Texarkana  to  St.  Louis  was  30  hours 
for  the  train  that  should  have  taken  my  cat- 
tle." Here  the  inquiry  upon  the  subject 
ceased,  and  If  the  court  made  any  ruling 
whatever  upon  the  matter,  or  that  a  ruling 
was  tnsisted  upon,  It  is  not  shown ;  nor  does 
it  appear  that  any  motion  was  made  to  strike 
out  the  answers.  But,  waiving  that  point 
and  treating  the  question  as  being  properly 
presented  for  review,  we- think  there  was  no 


error  in  admitting  the  testimony.  One  of 
defendant's  agents  testified  that  the  schedule 
time  of  Its  fast  freight  train  from  Texar- 
kana to  St  Louis  was  30  hours,  and  it  ap- 
pears that  the  witness  Rogers  liad  been  en- 
gaged In  the  shipment  of  catltle  from  Texas 
to  Bast  St  Iiouls  for  a  long  time,  and  that 
he  was  quite  familiar  with  the  route  and 
distance  from  Texarkana  to  tliat  iriace. 
What  was  a  reasonable  time  In  which  to 
make  the  trip  was  a  pertinent  and  material 
Inquiry  in  the  case,  and  we  think  the  witness 
Rogers  sufiSciently  qualified  himself  to  state 
what.  In  his  (^nion,  would  be  such  time. 
Railway  Co.  v.  Gunter,  99  S.  W.  152,  17  Tex. 
Ct  Rep.  671. 

Plaintiff  was  permitted  to  testify,  over  the 
defendant's  objection,  what  his  cattle  sold 
for  on  Wednesday's  market  and  this  action 
of  the  court  is  assigned  as  error.  The  pr<90- 
sltion  Is  that :  "Evidence  merely  to  the  effect 
that  cattle  sold  for  a  certain  price  without 
anything  else  being  shown  in  addition  to  the 
actual  sale  does  not  tend  to  establish  (fheir 
market  value  at  the  time  of  sale."  If  It 
should  be  conceded  that  this  is  a  correct  ab- 
stract proposition  of  law,  yet  there  was  no 
error  In  admitting  the  testimony  complatned 
of  In  this  case,  for  the  reason  that  In  addition 
thereto  there  was  other  evidence  of  the  mar- 
ket value  of  the  cattle.  It  Is  tru^  plaintiff's 
damages  were  not  to  be  determined  from 
what  the  cattle  actually  sold  for  at  the  place 
of  destination,  but  in  view  of  the  other  evi- 
dence in  the  case  we  think  the  testimony  ob- 
jected to  was  admissible  in  connection  there- 
with as  a  dJXiumstance  tending  to  show  the 
market  value  of  the  cattle  at  that  time  la 
their  then  condition,  from  which  such  dam- 
ages were  to  be  determined. 

There  was  no  error  In  permitting  the  plain- 
tiff to  testify  that  the  decline  In  the  market 
and  the  appearance  and  other  Injuries  of  the 
cattle  created  a  difference  of  60  cents  per 
100  pounds  In  what  the  plaintiff's  cattle 
would  have  sold  for  and  what  they  did  sell 
for.  It  is  contended  that  this  testimony  em- 
bodied an  estimate  of  damages,  which  was 
partially  based  upon  a  decline  in  tlie  market 
between  two  days,  Monday,  January  26th, 
and  Tuesday,  January  26th,  of  the  first  of 
which  days  the  plaintiff  had  no  Icnowledge 
of  the  market  and  hence  was  inadmissible, 
because  involving  a  conclusion  for  which  the 
witness  had  not  sufilcient  data  or  informa- 
tion as  a  basis.  The  contention  Is  not  In 
our  opinion,  sustained  by  the  record.  The 
record  shows  that  the  plaintiff  was  an  ex- 
perienced cattleman,  having  engaged  In  the 
shipment  and  sale  of  cattle  In  the  St  Liouls 
and  perhaps  other  markets  for  many  years. 
He  was  fully  acquainted  with  the  character 
of  the  Injuries  to  his  cattle,  and  knew  the 
damaging  effect  such  Injuries  and  their 
drawn  and  shrunken  appearance  would  have 
upon  their  market  value.  Plaintiff  arrived  at 
East  St.  Loulb  January  26th,  and  remained 
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there  antil  after  the  sale  of  bis  cattle  Wed- 
nesday, January  27tli,  and  from  his  experi- 
ence and  knowledge  of  cattle,  the  Informa- 
tion he  received  from  the  market  reports  and 
quotations,  showed  himself  fully  qualified 
and  competent  to  give  the  testimony  of 
which  complaint  Is  made.  It  was  not  abso- 
lutely essential,  In  order  to  qualify  the  wit- 
ness to  give  the  testimony  complained  of, 
that  be  should  have  seen  the  cattle  sold  in 
the  St.  Louis  market  on  Jauuary  25,  1904. 
The  quotation  as  to  the  market  on  that  day 
showed  the  weight  of  the  animals  sold,  and 
whether  they  were  steers,  cows,  or  bulls,  and 
that  "an  advance  of  10  to  15  cents  was  ol)- 
talued  on  steers,  and  a  few  places  the  ad- 
vance amounted  to  as  much  as  20  cents." 
With  this  information  and  the  experience  of 
the  witness,  we  think  he  possessed  sufficient 
knowledge  of  the  matter  about  which  he  was 
testifying  to  authorize  the  admission  of  his 
estimate  of  the  difference  between  what  his 
cattle  sold  for  and  what  they  would  have 
sold  for,  but  for  the  delay  and  damage  done 
to  them.  Tbe  data  upon  which  his  estimate 
was  based  was  fully  stated  by  bim  and  jus- 
tified the  conclusion  he  reached. 

Plaintiff  in  error's  fourth  assignment  will 
not  be  sustained.  We  think  the  record  dis- 
closes that  the  court  did  not  refuse  to  per- 
mit the  defendant  to  prove  that  the  plaintiff 
had  no  knowledge  of  what  his  cattle  sold  for, 
except  what  was  shown  by  the  account 
sales.  On  the  contrary,  it  appears,  we  think, 
that  sufficient  latitude  was  granted  for  that 
purpose.  The  witness  testified  that  he  saw 
the  cattle  weighed;  that  he  stood  there  and 
watched  the  weigher  when  he  transferred 
the  scale  weights  at  the  balance;  that  169 
head  of  his  cattle  weighed  192,800  pounds, 
and  the  other  one,  a  steer,  weighed  1,580,  and 
that  they  sold  for  4%  cents  per  pound ;  that 
he  was  there  and  saw  the  cattle  sold.  When 
asked  If  he  knew  the  account  sales  to  be  cor- 
rect he  said :  "Tes,  sir ;  I  know  I  got  them 
according  to  the  weight  and  prices."  Asked 
if  be  settled  by  the  account  sales,  he  replied : 
"Tes,  sir ;  this  is  the  account  sales  I  got  my 
money  on  when.  I  sold."  Being  asked  if  he 
had  "any  knowledge  of  what  they  (the  cattle) 
weighed  or  sold  for,  except  from  what  your 
account  sales  show,"  he  answered:  "I  saw 
him  put  down  some  weights,  and  they  corres- 
ponded with  what  be  had  on  the  balance  of 
the  scales."  The  court  here  stopped  the  in- 
quiry into  this  matter,  and  in  doing  so  com- 
mitted, in  our  opinion,  no  reversible  error. 

The  refusal  to  give  the  following  special 
charge  is  assigned  as  error:  "The  Jury  is 
Instructed  that  If  they  find  and  believe  from 
the  evidence  that  the  Texas  &  Pacific  Rail- 
way train  was  late  at  Texarkana  whereby 
plaintiff's  cattle  missed  the  fast  train  of  the 
defendant  and  that  if  the  shipment  had 
caught  the  fast  train,  which  it  missed,  the 
waits  at  De  Soto  and  Texarkana  would  have 
been  avoided  and  the  Shipment  gone  through 


on  time,  then  your  verdict  will  be  for  the  de- 
fendant." The  court  did  not  err  in  refusing 
to  give  this  charge.  Plaintiff's  alleged  cause 
of  action  was  tJie  negligence  of  the  defendant 
In  failing  to  exercfse  ordinary  care  to  for- 
ward his  cattle  after  they  were  received  by 
It  at  Texarkana,  and  to  deliver  them  at  East 
St  Louis  within  a  reasonable  time.  These 
were  the  Issues  on  the  question  of  negligence, 
and  any  negligence  on  the  part  of 'the  Texas 
&  Pacific  Railway  is  the  transportation  of  the 
cattle  from  Terrell  to  Texarkana,  as  the  case 
stood  when  the  trial  was  had  resulting  In  the 
judgment  from  which  the  present  writ  of  er- 
ror is  prosecuted,  did  not  enter  Into  the  con- 
troversy, and  was  properly  excluded  from  the 
consideration  of  the  jury.  Plaintiff  was  only 
entitled  to  recover  upon  proof  that  the  de- 
fendant, St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company,  negligently  failed  to 
promptly  transport  the  cattle,  etc.,  and  de- 
fendant could  not  escape  liability  for  its 
failure  to  do  so  by  showing  that  the  Texas 
&  Pacific  Railway  Company  had  likewise 
been  guilty  of  negligence,  and  did  not  deliver 
the  cattle  to  It  in  time  to  be  forwarded  by  it 
on  the  fast  train  which  left  Texarkana  about 
9  o'clock  p.  m.  on  the  ntght  the  cattle  arriv- 
ed there. 

There  Is  no  evidence  showing  any  negli- 
gence whatever  on  the  part  of  the  plaintiff 
or  his  representative  in  reference  to  unload- 
ing or  reloading,  or  to  the  handling  and  care 
of  the  cattle  In  transit  and  the  requested 
charge  submitting  such  an  issue  to  the  jury 
was  properly  refused. 

Nor  do  we  think  the  evidence  called  for 
the  submission  of  the  special  charge  request- 
ed to  the  effect  that  it  Is  the  duty  of  a 
railway  company  to  unload  cattle  while  In 
transit  for  water,  feed,  and  rest,  when  their 
condition  requires  It  and  that  such  com- 
pany is  not  permitted  by  law  to  retain  cattlt" 
on  the  cars  under  the  drcumstancea  longet 
than  28  hours,  and  therefore  they  could  not 
charge  against  the  defendant  any  time  which 
necessarily  would  be  lost  in  complying  with 
that  provision  of  the  law.  There  Is  no  pre- 
tense that  the  delay  at  De  Soto  was  for  the 
purpose  of  complying  with  the  law  referred 
to,  and  when  the  cattle  reached  Texarkana 
they  had  not  been  on  the  cars  more  than 
12  or  15  hours,  and  their  condition  did  not 
then  require  that  the  transportation  be  de- 
layed in  order  to  feed,  water,  and  redt  them. 
If  it  be  true  that  the  28-hour  limit  would 
have  been  exceeded  by  an  immediate  contin- 
uation of  the  transportation  at  Texarkana 
before  the  next  regular  stopping  place  to 
feed,  water,  and  rest  stock  on  its  line  could 
have  been  reached,  yet  we  think  this  would 
not  alter  the  case.  That  the  purpose  of  the 
delay  at  Texarkana,  however,  was  not  to 
comply  with  the  28-hour  law.  Is  clearly  ap- 
parent from  the  record.  The  reason  given 
for  such  delay  by  defendant's  witness  was 
that  tbe  fast  train  departed  before  plain- 
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tllTs  cattle  reached  Texarkana,  and  they  had 
no  suitable  engine  with  which  to  proceed 
.with  the  shipment. 

Nor  did  the  court  err  in  overruling  de- 
fendant's motion  for  a  new  trial  for  the 
reasons  stated  in  its  tenth  asignment  of  er- 
ror. We  think  tl\pre  was,  as  shown  by  the 
record,  sufficient  competent  evidence  to  en- 
able the  Jury  to  determine.  In  accordance 
with  the  rule  given  them  by  the  court  upon 
the  measure  of  damages,  the  amount  plain- 
tiff was  entitled  to  recover.  This  evidence 
-consisted  principally  of  the  quotations  of  the 
market,  and  the  testimony  of  plaintiff  and 
the  witness  Sample.  It  is  true  the  record 
shows  in  one  place  tliat  the  plaintiff,  upon 
cross-examination,  stated  tliat  be  was  un- 
able from  these  quotations  to  himself  to  tell 
what  the  market  value  of  bis  cattle  would 
have  been  on  Monday,  the  25th;  but  we 
think  it  clearly  appears  from  his  testimony 
as  a  whole  that  he  was  qualified  to  express 
his  opinion  from  the  data  and  information  he 
possessed  as  to  what  would  have  been  their 
market  value  in  East  St  Louis  on  that  day, 
and  that  such  opinion,  together  with  all  the 
evidence  in  the  case,  was  sufficient  to  Justify 
and  sustain  the  verdict  of  the  Jury.  As  l>e- 
fore  stated,  plaintiff  was  an  experienced  cat- 
tleman, and  competent  to  Judge,  by  compai- 
ison  of  his  own  cattle  with  cattle  sold  on 
Monday,  January  25th,  as  shown  by  the  quo- 
tation of  the  market,  giving  their  weight, 
and  whether  steers,  cows,  or  bulls  of  the 
market  value  of  his  cattle  on  that  day,  with- 
out having  seen  the  cattle  so  sold. 

We  are  also  of  the  opinion  that  the  trial 
■court  did  not  err  in  refusing  to  charge  the  Ju- 
ry as  asked  by  the  defendant  to  the  effect  that 
the  measure  of  damages  In  the  case  was  to 
be  determined  according  to  the  actual  cash 
value  of  plalntlfTs  cattle  at  the  time  and 
place  of  shipment,  and  as  there  was  no  evi- 
dence of  such  value  of  said  cattle  at  that 
time  and  place  to  return  a  verdict  in  favor 
of  the  defendant.  By  reference  to  the  stip- 
ulation upon  which  this  instruction  was  bas- 
ed, which  is  quoted  in  our  conclusions  of 
fact,  it  will  be  seen  that  by  its  construction 
and  phraseology  the  agreement  was  that  the 
plaintiff  should  pay  any  loss  or  damage  to 
his  cattle,  etc.,  but  this  we  regard  as  an 
apparent  clerical  error  in  writing'  the  con- 
tract, or  copying  it  in  the  record,  and  shall 
treat  it  as  an  agreement  on  the  part  of  the 
railway  company  to  pay  the  loss,  if  any,  as 
therein  limited.  It  will  also  be  observed 
that  the  special  provision  of  the  contract 
here  referred  to  not  only  limits  the  liabil- 
ity of  the  defendant  for  any  loss  or  damage 
that  might  occur  through  its  negligence  to 
the  market  value  of  the  cattle  at  the  point 
of  shipment,  but  also  declares  that  its  lia- 
bility shall  in  no  event  exceed,  plaintiffs 
cattle  being  steers,  .$30  per  head.  The  charge 
in  question  was  requested  upon  the  hypoth- 
■  esis  that  the  contract  of  shipment  In  this 


cause  was  entered  into  in  the  state  of  Arkan- 
sas,  and  valid  In  that  state,  and  therefore 
enforceable  In  this  state.  We  have  not  found 
it  necessary  to  a  disposition  of  the  writ  of 
error  to  determine  whether  the  contract  was 
an  Arkansas  or  Texas  contract,  and  hence 
that  question  is  not  decided.  There  seems 
to  be,  however,  much  force  in  the  conten- 
tion of  the  defendant  in  error  that  the  mere 
erasure  of  "Texarkana"  and  the  insertion  in 
the  contract  of  East  St  Louis  as  the  point 
of  destination  of  the  cattle  was  simply  an 
acceptance  of  the  contract  by  plaintiff  in 
error  as  a  Texas  contract,  and  did  not  have 
the  effect,  although  the  change  was  made  in 
the  state  of  Arkansas,  and  assented  to  there 
by  defendant  in  error,  to  make  it  an  Arkan- 
sas obligation.  But,  conceding  for  the  pur- 
poses of  this  appeal  that  the  contract  is  an 
obligation  entered  into  in  the  state  of  Arkan- 
sas, yet  the  refusal  of  the  special  charge  was 
not  error.  Such  a  provision  as  the  one 
sought  to  be  given  effect  by  the  charge  asked 
will  not  be  enforced  where, the  evidence 
shows  that  the  common  carrier  accepted  the 
cattle  for  transportation  without  any  reduc- 
tion of  the  freight  rate.  The  evidence  in  this 
case  was  sufficient  to  show  that  no  reductioil 
of  the  freight  rate  was  made  by  either  the 
Initial  carrier  or  the  plaintiff  in  error  in 
consideration  of  the  stipulation  in  question, 
and  that  the  contract  containing  It  was  sign- 
ed by  the  defendant  in  error,  without  op- 
portunity .  for  a  fair  consideration  of  the 
stipulation.  The  plaintiff,  Rogers,  testified 
that  he  received  no  concession  in  freight 
rate  or  other  consideration  for  the  limitation 
of  liability  contained  in  the  stipulation,  and 
this  testimony  was  uncontradicted,  except  in 
so  far  as  the  recital  to  the  contrary  in  the 
contracts  themselves  may  have  that  effect. 
"Even  the  cases  upholding  contracts  of  the 
kind  under  consideration  proceed  upon  the 
theory  that  to  be  valid  the  contract  must 
have  l>een  fairly  entered  into  with  the  rate 
of  freight  based  on  the  condition  that  the 
carrier  assumes  liability  only  to  the  extent 
of  the  agreed  valuation."  St  Louis,  I.  M.  & 
S.  By.  V.  Moon,  108  S.  W.  1176,  19  Tex.  Ct 
Rep.  10.  To  this  effect,  as  we  understand 
them,  are  the  decisions  of  the  Supreme 
Court  of  Arkansas  in  the  following  cases: 
St  Louis,  I.  M.  &  S.  By.  V.  Lesser,  46  Ark. 
236;  St.  Louis,  I.  M.  &  8.  By.  v.  Weakly, 
50  Ark.  397,  8  S.  W.  134,  7  Am.  St  Bep.  104; 
Railway  Co.  V.  Ayers,  63  Ark.  331,  38  S.  W. 
515;  Railway  Co.  v.  Hurst  67  Ark. '407, 
55  S.  W.  216.  In  these  cases  It  seems  that 
the  validity  and  enforcement  of  the  contracts 
were  made  to  turn  on  the  fact  that  they 
were  entered  into  fairly  and  in  consideration 
of  a  reduction  of  the  freight  rate.  The  spe- 
cial charge  under  consideration  ignored  this 
particular  phase  of  the  case,  and  was  prop- 
erly refused.  The  specific  question  here  de- 
cided did  not  arise  in  the  case  of  Railway 
V.  Hambrlck  (Tex.  Civ.  App.)  97  a  W.  1072, 
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cited  by  the  plaintiff  In  error.  In  that  case 
Bpedal  exceptions  were  sustained  by  the  tri- 
al court  to  that  portion  of  the  railway  com- 
pany's answer  setting  np  a  similar  provision 
In  the  contract  of  shipment  to  the  one  soa^t 
to  be  enforced  In  the  present  case.  The  al- 
legations of  the  answer  showed  clearly  that 
the  contract  was  entered  Into  In  the  state 
of  Arkansas;  that  It  was  valid  under  the 
laws  of  that  state,  and  would  be  enforced 
in  that  state,  were  the  salt  pending  there. 
In  reversing  the  Judgment  In  that  case  this 
court,  speaking  through  Mr.  Justice  Book- 
hout,  said:  "That  the  allegations  of  the  an- 
swer must  be  taken  as  true  In  considering 
the  exceptions;  that  the  clause  of  the  con- 
tract to  the  effect  that.  In  case  of  Injury  to 
the  cattle,  their  value  at  the  place  of  ship- 
ment In  case  of  total  loss  constitutes  the 
measure  of  damages,  and,  In  case  of  partial 
loss  In  the  same  proportion,  was  a  material 
part  of  the  contract,  and.  If  the  evidence 
discloses  that  the  same  was  valid  In  the  state 
of  Arkansas,  where  made.  It  must  be  en- 
forced." Our  opinion  In  that  case  was  based 
largely  upon  the  decision  of  our  Supreme 
Court  in  the  case  of  Railway  v.  Thompson, 
97  S.  W.  459.  16  Tex.  Ct  Rep.  980,  which 
we  regard  as  directly  In  point,  and  we  adhere 
strictly  to  the  views  there  expressed.  But 
as  it  Is  unnecessary  to  determine  whether 
or  not  the  contract  here  under  consideration 
was  entered  into  In  the  state  of  Arkansas 
or  Texas,  the  question  invcdved  in  the  Ham- 
brick  Case  does  not  necessarily  arise  In  this 
case,  and  need  not  be  discussed. 

Assignments  of  error  not  discussed  have 
been  carefully  examined  and  considered,  and„ 
In  our  opinion,  none  of  them  show  reversible 
error.  The  evidence  was  sufiBclent  to  show 
unreasonable  delay  on  the  part  of  the  plain-, 
tiff  in  error  In  transporting  the  cattle,  and 
it  Is  not  claimed  here  that  the  verdict  la 
excessive. 

The  Judgment  of  the  lower  court  is  there- 
fore affirmed. 


ST.  liODIS.  I.  M.  &  S.  RY.  CO.  v.  BOSHEAR.* 

(Court  of  Civil   Appeals  of  Texas.     March  7, 

1908.    Rehearing  Denied  March  28,  1906.) 

1.  APPEAI/— REVIBW — DiSCBETION     0»     LOWEB 

OouBt^-CHAHai  o»  Vbnub— MonoH— Time 

OF  Heabino. 

In  an  action  for  defendant's  negligent  delay 
In  transporting  cattle,  where  defendant  inter- 
posed a  plea  of  privilege  alleging  that  it  did 
not-operate  any  lines  within  the  state,  and  as- 
serting its  right  to  be  sued  in  another  county 
where  it  had  an  agent,  no  injury  having  re- 
sulted to  defendant  by  the  trial  court's  refusal 
t*  hear  and  determine  its  plea  of  privilege  before 
the  trial  on  the  merits,  the  matter  was  for  the 
discretion  of  that  court,  and  will  not  be  reviewed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,   $  3836.] 

2.  COMHEBCE— INTEBSTATB     COMMEBCB— REGU- 
LATION BY  State — Venue. 

Act  1905  (Gen.  Laws  1905,  p.  29,  c.  25), 
regulating   the  venue  of  sirlts  against  common 

•Writ  of  error  granted  by  Supreme  Court 


carriers,  was  a  proper  exeicise  of  the  state's 
police  {tower,  and  was  not  invalid  as  to  in- 
terstate carriers,  in  tliat  it  linpo»ed  such  burden 
on  interstate  commerce  as  distinguished  from 
commerce  within  the  state  as  amounts  to  an  in- 
fringement upon  the  power  of  Congress  to  regu- 
late interstate  commerce. 
8.  Evidence  —  Bxpebt  Testimony — Qoalih- 

CATlONs  OP  Witnesses.  • 

In  an  action  to  recover  for  negligent  delay 
In  transporting  cattle  to  market,  experienced 
cattlemen  who  had  frequently  shipped  cattle  be- 
tween the  points  in  question  on  different  lines 
were  qualified  to  state  the  usual  time  required 
to  transport  cattle  between  the  points  In  ques- 
tion, where  they  gave  the  data  and  facts  upon 
which  their  conclusions  were  based. 

[Ed.  Note. — For  cases  in  iwint,  see  Cent.  Dig- 
vol.  20,  Evidence,  f{  2348-&5a] 

4.  Same. 

In  an  action  for  damages  from  defendant's 
delay  in  transporting  cattle   to  market,  where 

elaintiff  was  an  experienced  cattleman,  and 
Dew  the  condition  of  his  cattle  when  shipped 
and  when  they  arrived  at  destination,  and  was- 
familiar  with  the  maritet  prices  on  the  market 
where  they  vrexfi  sold,  he  was  qnalified  to  speak 
as  an  expert  on  the  valne  of  the  cattle  as  affect- 
ed by  the  delays. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  |  2358.] 

6.  Cabbiebs— Contracts  fob  Cabs— Authob- 

ITT  OF  AQENI^EVIDENCE— SUFFICIENCT. 

In  an  action  to  recover  for  loss  resulting 
from  defendant's  delay  in  fumisliing  cars  for 
transportation  of  cattle  and  in  transporting  them 
to  market,  evidence  examined,  and  held  suffi- 
cient to  warrant  the  finding  of  the  jury  that  de- 
fendant's freight  agent  had  authority  to  agree 
to  furnish  cars  to  plaintiff  to  transport  his  cat- 
tle. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  I  135.] 

8.  Same— Evidence  of  Ratification. 

In  an  action  to  recover  for  loss  from  de- 
fendant's negligent  delay  in  furnishing  cars  for 
transporting  cattle  to  market,  where  defendant's 
traveling  freight  agent  promised  to  furnish  plain- 
tiff cars,  and  telegraphed  to  its  chief  freight 
representative  for  the  cars,  and  the  cars  were 
actually  furnished,  though  after  the  time  prom- 
ised, it  may  be  presumed  that  defendant  was 
sufficiently  mformed  of  the  agreement  with  plain- 
tiff to  furnish  the  cars  to  constitute  its  action 
in  furnishing  them  a  ratification  of  the  promise 
of  its  freight  agent,  and  a  charge  submitting  the 
issue  of  ratification  to  the  jury  was  proper. 

7.  Appeal  —  Rbview-Habmi-ebb  ESbbob— Ad- 
mission OF  Evidence  —  Facts  Othebwibb 
Established. 

In  an  action  to  recover  for  a  loss  from  neg- 
ligent delay  in  trans_porting  cattle  to  market, 
where  the  person  selling  the  cattle  for  plaintiff 
at  the  market  had  been  engaged  in  selling  cattle 
for  a  number  of  years,  and  knew  the  market 
value  of  such  cattle  on  the  date  of  sale,  and 
testified  that  the  price  the  cattle  brought  was 
the  tiighest  selling  price  on  that  date,  and  that 
the  account  sales  was  a  correct  statement  of  the 
sale,  the  admission  of  the  account  sales  in  evi- 
dence in  connection  with  the  testimony,  if  error, 
was  harmless. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {$  4161-4170.] 

8.  TBIAL— iNSTBUCnONS— lONOBING  IbBDES. 

In  an  action  for  loss  from  defendant's  fail- 
ure to  furnish  cars  as  agreed  for  transimrting 
cattle  to  market,  where  there  was  evidence  to 
show  that  even  if  defendant's  agent  had  no  au- 
thority to  agree  to  furnish  the  cars  defendant 
subsequently  ratified  his  promise,  a  charge  that, 
if  defendant's  agent  did  liot  agree  to  furnish 
the  cars,  or  liad  no  authority  to  make  the  agree- 
ment, defendant  was  not  liable  for  the  delay,  was 
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properly  refaied,  since  it  ignored  the  isaue  of 
ratification. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  46.  Trial,  H  OlS-623.] 

9.  Same— Pbovince  or  Jxjbt— Wbioht  of  Evi- 
dence. 

In  aa  action  for  loss  from  defendant's  fail- 
ore  to  famish  cars  as  agreed  for  transporting 
cattle  to  market,  where  plaintitC  testified  that 
defendant's  agent  made  an  absolute  promise  to 
furnish  the  cars,  but  the  latter  testified^  that 
his  promise  was  conditioned  upon  his  ability  to 
do  80,  a  requested  charge  that  if  defendant's 
agent  did  not  agree  to  furnish  cars,  or  if  he  had 
no  authority  to  do  so,  defendant  was  not  liable 
for  the  delay,  and  that  the  agent's  statement 
that  he  would  try  to  furnish  the  cars  was  not 
an  agreement  to  do  so,  was  upon  the  weight  of 
the  evidence,  and  gave  undue  prominence  to 
the  agent's  testimony,  and  was  properly  re- 
fused. 

[Eid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {{  439^55.] 

10.  SaMB— OONFOBMITT   TO    EVIDENCE. 

In  an  action  to  recover  for  loss  by  negli- 
gent delay  in  transporting  cattle  to  market, 
where  the  contract  of  transportation  provided 
that  notice  of  any  claim  for  damage  should  be 
given  before  the  cattle  were  unloaded  for  desti- 
nation as  a  condition  precedent  to  recover,  and 
recited  that  the  freight  rate  was  less  than  the 
OBual  rate  for  carrying  cattle,  the  stipulations 
were  not  binding  unless  there  was  an  actual 
reduction  from  the  ordinary  freight  rate;  and 
there  being  evidence  tending  to  show  that  the 
cattle  were  shipped  on  a  verbal  contract  in 
which  nothing  was  said  about  a  reduction  in 
freight  rate  and  no  reduction  made,  a  charge 
that  the  written  stipulations  were  not  binding 
if  the  shipment  was  made  on  a  verbal  contract, 
and  no  reduction  in  the  freight  rate  was  made 
under  either  contract,  was  proper. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  46,  Trial,  f{  596-612.] 

11.  CABB1EB8  — Cattle  Shipments— Limita- 
tion OF  Liability— Notice  of  Claim— Fail- 
UBB  TO  Give— Bdrden  of  Pboof. 

Even  if  the  written  a^remeent  for  notice 
was  upon  a  valid  consideration,  the  burden  was 
on  defendant  to  show  that  such  notice  was  not 
in  fact  given  by  plaintiff  as  required. 

iE2d.  Note.— For  cases  in  iwint,  see  Cent.  Dig. 
.  9,  Carriers,  I  958.] 

Appeal  from  District  Court,  Van  Zandt 
County ;    R.  W.  Simpson,  Judge. 

Action  by  T.  B.  Bosbear  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Leake  &  Henry,  for  appellant  W.  B. 
Wynne,  for  appellee. 

TALBOT,  J.  This  suit  was  Instituted  by 
the  appellee  against  the  appellant  and  the 
Texas  &  Pacific  Railway  Company  to  recover 
damages  to  214  head  of  beef  cattle.  It  was 
alleged  that  the  plaintiff,  Boshear,  contracted 
with  W.  D.  Young,  traveling  freight  agent  of 
the  appellant,  and  with  L.  J.  Mantlns,  local 
agent  of  the  Texas  &  Pacific  Railway  Com- 
pany, at  Wills  Point,  Tex.,  for  seven  cars  in 
which  to  ship  said  cattle  to  East  St  Louis, 
ni.;  that  said  cars  were  to  be  furnished  at 
the  stock  pens  at  Wills  Point,  and  were  to  be 
ready  for  loading  the  cattle  on  the  morning 
of  November  11,  1805,  and  then  to  be  trans- 
ported over  the  line  of  the  said  Texas  &  Pa- 


cific Railway  Company  from  Wills  Point  to 
Texarkana,  and  thence  over  the  line  of  ap- 
pellant to  their  destination  at  the  stockyards 
in  East  St  Louis ;  that  plaintiff  had  bis  cat- 
tle In  the  stock  pens  ready  to  be  loaded  on 
the  morning  of  November  11,  1906,  but  the 

^cars  did  not  arrive  until  about  6  o'clock  a, 
m.  November  12,  1905,  and  in  the  meantime 
the  cattle  remained  In  a  badly  crowded  con- 
dition, without  feed  and  water  for  more  than 
24  hours  in  pens  which  were  muddy  and  In 
bad  condition,  whereby  they  lost  greatly  In 
weight  and  general  appearance,  and  were 
greatly  damaged;  that  the  appellant,  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company,  negligently  and  roughly  handled 
the  cattle  between  Texarkana  and  their  des- 
tination, causing  the  cars  to  bump  together 
and  Injuring  the  cattle,  etc.;  that  the  cattle 
were  delayed  between  Texarkana  and  East 
St.  Louis  about  40  hours;  that  they  should 
have  reached  their  destination  on  November 
14tb,  bad  they  been  promptly  transported  be- 
tween Texarkana  and  East  St  Louis;  that 
had  the  cars  been  furnished  on  the  morning 
of  November  11th,  according  to  contract,  and 
the  shipment  transported  without  unreason- 
able delay,  the  cattle  would  have  reached 
their  destination  In  time  for  the  market  on 
Monday  November  13,  1906;  and  that  by  rea- 
son of  the  negligence  of  the  defendants  the 
plaintiff  was  damaged  in  the  sum  of  $1,926. 
The  defendant,  Texas  &  Pacific  Railway 
Company,  answered  by  general  denial,  and 
specially  that  there  had  been  no  agreement 
on  its  part  to  furnish  cars  for  the  shipment 
of  the  cattle,  and  also  pleaded  that  its  lia- 
bility In  the  transi>ortatlon  of  the  cattle  was 
by  contract  expressly  limited  to  Its  own  line 
of  railway.  The  defendant,  St  Louis,  Iron 
Mountain  &  Southern  Railway  Company, 
pleaded  Its  privilege  to  be  sued  in  Dallas 
county,  Tex.,  and  not  In  Yi^n  Zandt  county, 
in  that  It  was  a  foreign  corporation  operating 
a  line  of  railway  entirely  without  the  state 
of  Texas,  and  did  not  own  or  operate  any 
railroad  In  Texas;  that  It  had  an  agent  In 
Dallas  coimty,  but  none  In  Yan  Zandt  county; 
that  no  part  of  the  plalntUTs  cause  of  action 
against  this  defendant  arose  In  Yan  Zandt 
county;  that  it  had  no  contract  In  writing 
with  plaintiff  to  be  performed  either  in 
whole  or  in  part  in  said  Van  Zandt  coun- 
ty, but,  on  the  contrary,  its  obligation  to 
plaintiff  was  by  written  contract  limited  to 
its  own  line  of  railway.  The  plea  of  privi- 
lege further  negatived  all  the  suppoeable  ex- 
ceptions of  the  venue  statute,  and  denied  the 
existence  of  any  partnership  between  the  de- 
fendants. The  said  plea  further  averred  that 
venue  in  the  case  was  not  conferred  by  the 
act  of  the  Legislature  of  1905  (Gen.  Laws  1905, 
p.  29,  c.  25),  because  of  the  imconstitutional- 
Ity  of  said  act,  and  for  the  particular  reason 
that  the  said  act  was  in  violation  of  the 
commerce  clause  of  the  Constitution  of  the 
United  States.    Reserving  its  right  under  Its 

i  plea  of  privilege,  this  defendant  answered  by 
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general  denial,  and  that  the  said  sblpment  of 
cattle  was  transported  by  it  under  a  written 
contract  limiting  its  liability  to  Its  own  line 
of  railway;  that  if  tbere  was  any  injury  to 
the  shipment  when  this  defendant  delivered 
the  same  at  the  end  of  its  road  to  the  next 
connecting  carrier  such  Injury  arose  from 
the  Inherent  character  of  the  animals  them- 
selves, or  from  causes  not  attributable  to  any 
negligence  of  this  defendant.  This  defend- 
ant further  alleged  that  this  shipment  of 
plaintiff  was  transported  over  its  line  of 
railway  under  a  written  contract,  executed 
in  the  state  of  Arkansas  to  be  performed  In 
that  state  and  in  the  state  of  Missouri ;  that 
said  contract  among  other  things  provided 
that  the  measure  of  recovery,  if  there  should 
be  any  damage  to  the  shipment  en  route, 
should  be  based  upon  the  value  of  the  live 
stock  at  the  time  and  place  of  shipment,  and 
also  required  that  the  shipper  should  give 
notice  in  writing  of  any  alleged  injury  or 
damage  before  the  live  stock  was  removed 
from  the  point  of  destination  or  mingled  with 
other  stock,  and  within  one  day  of  their  ar- 
rival at  destination,  which  provision  was  not 
complied  with;  that  each  of  said  provisions 
were  valid  and  binding  under  the  law  of  Ar- 
kansas. Plaintiff  replied  to  the  answer  of 
defendant,  and,  among  other  things,  pleaded 
that  nothing  was  said  about  any  written  con- 
tract; that  if  any  contract  was  made  at 
Texarkana  other  than  the  one  stated  by  him 
the  same  was  obtained  without  any  reduction 
of  the  freight  rate  and  through  fraud  and 
without  any  consideration  whatever.  Appel- 
lant's plea  of  privilege  was  overruled,  and 
upon  a  trial  before  a  jury  a  verdict  and 
judgment  were  rendered  In  favor  of  the  Tex- 
as &' Pacific  Railway  Company  and  against 
the  appellant  for  the  sum  of  $750,  from  the 
latter  of  which  judgments  the  appellant  has 
appealed.  / 

>?o  injury  Is  shown  to  have  resulted  to  ap- 
pellant by  the  action  of  the  court  in  refusing 
to  hear  and  determine  api)ellant's  plea  of 
privilege  asserting  Its  right  to  be  sued  In 
Dallas  county  in  advance  of  the  trial  of  the 
case  upon  its  merits.  This,  we  think,  was 
a  matter  addressed  to  the  discretion  of  that 
court,  and  this  discretion  does  not  appear  to 
have  been  abused  to  the  detriment  of  appel- 
lant, and  will  not  be  reviewed.  Nor  did  the 
court  err  in  refusing  to  Instruct  the  jury,  as 
requested  by  appellant,  to  return  a  verdict 
for  appellant  upon  Its  said  plea  of  privilege. 
As  held  by  this  court  In  the  case  of  Railway 
v.  Wester  (Tex.  Civ.  App.)  9C  S.  W.  769,  the 
statute  of  1905  regulating  the  venue  of  suits 
against  common  carriers  ii^'as  a  proper  exer- 
cise of  the  state's  police  power,  and  was  not 
invalid  as  to  an  Interstate  carrier.  In  that  it 
imposed  "such  burdens  on  interstate  com- 
merce, as  distinguished  from  commerce  with- 
in the  state,  as  amounts  to  an  infringement 
upon  the  power  of  Congress  to  regulate  in- 
terstate commerce."  See,  also.  Railway  v. 
Moon,  103  a  W.  1176,  19  Tex.  Ct.  Rep.  10. 


Appellant's  first  and  second  assignments  of 
error  complain  respectively  of  the  court's  ac- 
tion in  permitting  the  witness,  Jard  Allen, 
to  testify  that  less  than  48  hours  was  the 
usual  and  customary  time  for  a  shipment  of 
rattle  to  be  transported  from  Wills  Point, 
Tex.,  to  East  St.  Louis,  III.,  by  the  Texas  & 
Pacific  Railway  Company  and  the  appellant's 
line,  and  in  admitting  the  testimony  of  Allen 
and  Ike  Sewell  In  relation  to  the  usual  and 
customary  time  consumed  in  the  transporta- 
tion of  a  shipment  of  cattle  between  said 
points.  We  think  there  was  no  error  in  the 
admission  of  the  testimony.  These  witnesses 
were  qualified  to  form  an  opinion  on  the  sub- 
jects to  which  their  testimony  related.  They 
stated  the  facts  and  data  upon  which  their 
conclusions  were  based,  which  were  sufficient 
to  authorize  the  reception  of  them  to  be 
considered  by  the  jury,  together  with  the 
other  evidence  In  the  case  in  determining  the 
question  upon  which  they  bore.  Both  of 
these  witnesses  were  cattlemen  of  large  ex- 
perience, and  bad  been  for  a  long  time  exten- 
sive ablppers  of  cattle  from  Kaufman  and 
Van  Zandt  counties.  They  both  testified  that 
they  knew  the  time  it  required  to  transport 
cattle  over  the  lines  of  the  Texas  &  Pacific 
Railway  and  appellant  from  Wilis  Point  to 
East  St.  Louis;  that  If  a  shipment  left 
WlUs  Point  Saturday  morning  it  ought  to 
arrive  on  the  market  at  East  St.  Louis  the 
following  Monday.  Allen  swore  that  he  had 
made  two  shipments  over  the  lines  of  the 
Texas  &  Pacific  Railway  and  St.  Louis,  Iron 
Mountain  &  Southern  Railway  since  the  ship- 
ment Involved  in  this  case,  and  that  one  of 
them  made  the  run  from  Wills  Point  to  East 
St.  Louis  in  about  48  hours,  and  the  other 
left  Wills  Point  on  Saturday  afternoon  and 
reached  East  St  Louis  before  the  market 
opened  on  the  next  Monday  morning.  Sewell 
said  he  had  made  two  shipments  since  the 
law  went  into  effect  allowing  cattle  to  re- 
main on  the  cars  as  much  as  36  hours,  and 
In  each  case  his  cattle  got  to  East  St  Louis 
within  36  hours. 

The  third  assignment  insists  that  the  court 
erred  in  admitting  the  testimony  of  the  ap- 
pellee, Boshear,  to  the  effect  that  the  differ- 
ence in  the  value  of  his  cattle  at  East  St. 
Louis  in  the  condition  they  should  have  ar- 
rived there  and  in  the  condition  they  were 
when  they  did  arrive  was  $10  per  head.  The 
court  did  not  commit  reversible  error  in  the 
admission  of  this  testimony.  The  witness 
had  been  handling  cattle  for  about  30  years, 
and  knew  the  character  and  conditioq  of  his 
cattle  when  they  reached  Bast  St  Louis.  He 
accompanied  the  shipment,  and  testified  that 
he  knew  the  market  value  of  his  cattle  in 
East  St  Louis  when  they  arrived  there,  and 
also  knew  their  market  value  at  Wills  Point 
His  exi)erience  enabled,  him  to  judge  of  and 
know  the  effect  the  delay  and  confinement  of 
his  cattle  in  muddy  pens  at  Wills  Point,  the 
delay  en  route,  and  rough  handling  had  upon 
them,  and  about  bow  much  such  treatment 


Digitized  by 


Google 


Tex.) 


ST.  LOUIS,  I.  M.  A  S.  ET.  CO.  t.  BOSHBAEl. 


1035 


bad  diminished  the  market  value  at  East  St. 
Louis.  His  knowledge  was  clearly  such  as 
qualified  him  as  an  expert  to  speak  on  the 
matters  to  which  his  testimony  related,  and 
was,  we  think,  properly  permitted  to  go  to 
the  jury  for  their  consideration.  It  is  not 
a  case  where  the  data  upon  which  the  es- 
timate was  based  was  omitted,  and  the 
witness  allowed,  Independently  thereof,  to 
state  in  dollars  and  cents  the  amount  of  de- 
crease of  value  which,  In  his  opinion,  the 
animals  had  suffered,  as  seems  to  have  been 
the  case  in  Railway  v.  Hughes  (Tex.  Civ. 
App.)  31  S.  W.  411.  See  Ballway  v.  Fagan, 
72  Tex.  130.  9  S.  W.  749,  2  L.  R.  A.  76.  18  Am. 
St.  Rep.  776 ;  Railway  -v.  Woods  (Tex.  Civ. 
App.)  31  S.  W.  237;  Railway  v.  Fambrough 
(Tex.  Civ.  App.)  55  S.  W.  188;  Railway  v. 
Gunter,  99  S.  W.  152,  17  Tex.  Ct  Rep.  571 ; 
Railway  v.  Rogers  (recently  decided  by  this 
court,  but  unreported)  108  S.  W.  1027. 

Assignments  four,  five,  and  six  raise  prac- 
tically the  same  question.  The  contention  is, 
In  effect,  that  the  evidence  was  Insufficient 
to  show  that  the  promise  of  W.  D.  Young  to 
furnish  cars  at  Wills  Point  for  the  shipment 
of  the  cattle  In  question,  which  was  not  on 
the  line  of  appellant's  railroad,  was  within 
the  authority,  actual  or  implied,  of  said 
Toung,  and  therefore  the  verdict  against 
appellant  for  failure  to  comply  with  snch 
agreement  or  promise  cannot  be  sustained. 
We  are  of  the  opinion  that  the  evidence  was 
sufficient  to  show  that  Toung  made  the  prom- 
ise and  agreement  with  appellee,  in  consid- 
eration of  the  shipment  of  his  cattle  over  the 
railway  line  of  appellant,  to  furnish  and  have 
at  Wills  Point,  Tex.,  on  Saturday  morning, 
as  alleged  by  him,  the  cars  for  such  ship- 
ment, and  that  in  making  such  promise  and 
agreement  he,  the  said  Young,  was  acting 
within  the  scope  of  his  authority,  and  in 
the  furtherance  of  that  branch  of  appellant's 
business  for  the  promotion  of  which  be  had 
been  engaged.  The  evidence  shows  that  he 
was  the  traveling  freight  agent  of  appellant, 
operating  in  the  state  of  Texas  for  the  pur- 
pose of  soliciting  the  shipment  of  cattle,  as 
well  perhaps  as  other  freight,  over  appellant's 
road.  It  is  true  Young  testified  that  he  had 
no  authority  from  appellant  to  agree  to  fur- 
nish cars  off  of  its  line  of  railroad,  but  we 
think  this  testimony  was  sufficiently  rebut- 
ted to  Justify  the  Jury's  finding,  which  is 
necessarily  embraced  in  their  verdict,  that 
Young  was  so  authorized,  and  that  his  act 
In  doing  so  was  binding  upon  appellant 
Young  testified  that  he  told  Jard  Allen,  ap- 
pellee's agent,  in  charge  of  the  shipment  of 
the  cattle,  that  if  he  (Allen)  would  ship  by 
way  of  the  appellant's  road  he  and  L.  J. 
Mantlns,  local  agott  of  the  Texas  &  Pacific 
Railway  Company  at  Wills  Point,  would  do 
the  best  they  could  to  get  cars  for  him  at 
Wills  Point  by  Saturday ;  that  Mantlus  sent 
a  telegram  to  the  superintendent  of  the  Tex- 
as &  Pacific  Railway  Company  requesting  the 


oars,  and  that  he  (Young)  sent  a  telegram  to 
C.  A.  Waterman,  the  commercial  agent  of 
appellant,  located  at  Dallas,  Tex.,  and  the 
head  man  of  appellant  in  this  state,  that 
the  cars  had  been  ordered  by  appellee,  and 
requested  that  the  cars  be  furnished;  that 
he  was  In  Wills  Point  on  Saturday  and  saw 
Boshear  and  saw  his  cattle  in  the  pens,  and 
did  not  know  why  the  cars  bad  not  arrived 
on  that  day  as  ordered.  He  further  testified 
that  he  did  not-  know  where  the  cars  came 
from,  but  the  evidence  authorizes  the  conclu- 
sion that  whatever  the  local  agent  of  the 
Texas  &  Pacific  Railway  Company  did  to- 
wards securing  the  cars  the  same  was  done 
at  the  instance  of  Young,  and  with  the  view 
of  assisting  him  In  getting  the  cars  to  ship 
the  cattle  under  Young's  agreement  with  ap- 
pellee to  furnish  the  cars  for  that  purpose, 
and  that  the  cars  which  came  on  Sunday 
were  in  fact  furnished  by  appellant  In  obedi- 
ence to  the  request  of  Young  for  them.  L.  J. 
Mantlus,  local  agent  of  the  Texas  &  Pacific 
Railway  Company  at  Wills  Point,  testified 
that  Young  agreed  with  appellee's  agent,  Al- 
len, to  furnish  cars  in  which  to  ship  the 
cattle  at  Wills  Point  on  Saturday  November 
11,  1905;  that  at  the  request  of  Young  he 
wired  Mr.  Harris  to  make  request  on  apiiel- 
lant  for  the  cars,  and  that  Young  was  pres- 
ent In  Wills  Point  on  November  11th  and 
informed  the  shippers  that  the  cars  would 
be  there  In  a  little  while;  that  he  and  Young 
continued  to  wire  for  the  cars,  but  did  not 
get  them  until  the  Sunday  morning  follow- 
ing. The  testimony  further  showed  that  sub- 
sequent to  the  shipment  of  appellee's  cattle 
W.  D.  Yoimg,  as  the  traveling  freight  agent 
of  appellant,  agreed  on  several  different  oc- 
casions to  furnish  cars  for  the  shipment  of 
cattle  from  Wills  Point  to  Bast  St  Louis 
over  appellant's  road,  and  that  on  each  oc- 
casion the  cars  were  so  furnished  at  the  time 
stated  by  him  that  they  would  be  furnished. 
We  think  that,  notwithstanding  there  was  no 
direct  evidence  as  to  Young's  authority  to 
make  the  agreement,  yet  the  foregoing  testi- 
mony warranted  the  Jury's  conclusion  that 
he  was  clothed  with  authority  from  appellant 
to  make  the  agreement  to  furnish  the  cars 
as  claimed  by  appellee,  and  that  they  were 
furnished  by  appellant  in  order  to  secure  the 
shipment  and  the  pecuniary  benefits  to  be  de- 
rived by  it  from  such  shipment  The  fact, 
If  It  be  a  fact,  that  the  evidence  showed  that 
the  witnesses  did  not  know  what  Mr.  Young 
had  to  do  with  getting  the  cars,  for  the  ship- 
ment referred  to,  is  of  slight  consequence. 
From  the  agreement  to  furnish,  and  the  fact 
that  they  were  furnished,  as  promised,  the 
inference  may  reasonably  be  drawn  that 
Young  ordered  the  cars,  and  that  they  were 
furnished  by  appellant  in  obedience  to  his 
request  for  the  purpose  intended. 

We  are.  also  of  the  opinion  the  court  did 
not  commit  reversible  error  in  submitting  to 
the  Jury  for  tbeir  determination  the  issue  of 
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ratification  on  the  part  of  tbe  appellant  of 
tbe  alleged  agreement  of  W.  D.  Young.  There 
was  evidence  fairly  authorizing  the  Bubmla- 
Blon  of  such  issue.  Young  telegraphed  to  C. 
A.  Waterman,  residing  in  Dallas,  Tex.,  and 
appellant's  chief  representatiye  in  tliis  state, 
for  the  cars  to  carry  out  bis  agreement  with 
appellee,  and  tbe  cars,  though  late  in  ar- 
riving, were  furnished,  and  it  is  fair  to  pre- 
sume that  appellant  was  suflSclently  informed 
of  tbe  character  and  terms  of  the  agreement 
to  constitute  its  action  in  endeavoring  to 
comply  witb  it  a  full  ratification  of  the  acts 
of  Young,  although  bis  acts  may  have  been 
l>eyond  the  scope  of  his  authority. 

There  was  no  error  in  admitting  tbe  ac- 
count of  sales  purporting  to  cover  the  sales 
of  appellee's  cattle  at  destination.  T.  J.  Dan- 
iel, who  sold  the  cattle  for  appellee  in  Bast 
St.  Louis,  testified  that  the  account  sales 
was  a  true  and  correct  statement  of  tbe  sale 
of  the  shipment;  that  be  bad  -been  engaged 
In  Billing  cattle  for  over  25  years ;  and  that  he 
was  acquainted  witb  the  market  value  of 
cattle  like  appellee's  on  tbe  day  he  sold  them, 
and  that  tbe  price  be  sold  them  for  was  a 
reasonable  price  on  that  day  and  the  highest 
price  be  could  sell  them  for.  He  further 
stated  tliat  he  was  testifying  about  this  sale 
from  the  account  sales,  and  depending  upoh  it 
for  the  prices,  but  that  he  bad  a  recollection 
of  tbe  sales  independent  of  tbe  account  sales. 
We  think'  tbe  testimony  was  sufflicent  to  au- 
thorize the  admission  of  the  account  sales, 
or  that  their  admission  under  all  the  circum- 
stances of  the  case  was  harmless. 

The  twelfth  assignment  of  error  complains 
of  the  refusal  of  a  special  ctiarge  requested  by 
appellant  to  tbe  effect  that  If  W.  D.  Young 
did  not  make  any  contract  witb  plaintiff,  aa 
alleged,  or  if  be  did  make  any  such  contract, 
that  tbe  same  was  not  within  tlie  line  of  the 
apparent  authority  of  the  said  Young,  then 
they  could  not  find  against  appellant  In  any 
amount  on  account  of  the  cattle  remaining  in 
tbe  pens  at  Wills  Point  before  tbe  arrival  of 
tbe  cars,  and  tbat  the  statement  of  Young 
that  he  would  try  or  make  his  best  endeavors 
to  have  the  cars  at  Wills  Point  by  Saturday, 
would  not  be  a  contract  or  agreement  to  do  so. 
This  charge  ignored  tbe  Issue  of  ratification 
submitted  to  the  Jury,  which  we  lihlnk  was 
raised  by  the  evidence,  and  for  that  reason 
should  not  have  been  given.  But  again,  there 
was  a  conflict  in  the  testimony  as  to  whether 
or  not  Young  made  an  absolute  promise  or 
agreement  to -have  the  cars  at  Wills  Point  on 
Saturday  morning  for  the  shipment  of  tbe 
cattle.  Tbe  testimony  of  appellee's  witnesses 
shows  that  bis  promise  was  absolute  and  un- 
conditional, but  Young  testified  to  the  effect 
that  be  only  promised  to  use  bis  best  en- 
deavors and  try  to  have  the  cars  there  on 
Saturday  morning.  The  charge  was  therefore 
upon  tbe  weight  of  the  evidence .  and  mis- 
leading, in  tbat  it  singles  out  and  gives  undue 
prominence  to  tbe  statement  of  Young  as  to 


the  cliaracter  of  tbe  agreement  made,  and  for 
tbat  reason,  as  well  as  for  tbe  one  above 
stated,  was  properly  refused. 

The  trial  court  charged  the  Jury  to  tbe  effect 
that  appellee  would  be  bound  by  the  wfitteo 
contracts  of  shipment,  unless  he  had  sbown 
that  he  made  a  verbal  contract  witb  tlie 
agent  of  appellant  to  transport  bis  cattle 
from  Wills  Point  to  East  St.  Louis  for  a  cer- 
tain price,  and  that  after  tbe  cattle  arrfved 
in  Texarkana  tbe  written  contract  in  evi- 
dence was  presented  to  him  and  signed,  and 
tbat  the  appellant  at  tbe  time  of  signing  tlie 
said  contract  made  no  reduction  in  the  rate  of 
transportation  of  said  cattle  below  tbe  price 
agreed  upon  in  tbe  verbal  contract.  Tbe  court 
further  charged  tbe  Jury  as  follows:  "Again, 
you  are  instructed  that  If  you  shall  find  there 
was  not  given  plaintiff  some  reduction  in  tbe 
rate  of  freight  upon  said  cattle  from  Texar- 
kana to  St.  Louis,  then  be  would  not  be  Ixnind 
by  tbe  contract."  There  was  a  stipulation  in 
tbe  written  contract  of  shipment  to  tbe  effect 
that  as  a  condition  precedent  to  any  damages 
or  to  any  loss  or  injury  to  appellee's  cattle  be 
should-  give  notice  in  writing  of  tbe  claim 
therefor  to  appellant's  agent  at  destination 
before  the  cattle  were  removed  from  point  of 
shipment,  or  from  place  of  destination,  and  be- 
fore mingled  with  other  stock;  such  notice  to 
be  served  within  one  day  after  the  delivery 
of  the  stock  at  destination.  It  was  also  stated 
in  tbe  said  contract  of  shipment  tliat  the  cattle 
were  carried  for  a  freight  rate  less  than  the 
rate  charged  for  shipments  transported  at  car- 
rier's risk.  Tbe  charges  referred  to  are  as- 
sailed by  appellant,  and  the  contention  made 
that  tbe  said  stipulation  with  reference  to  the 
notice  to  be  given  by  the  shipper  for  damages 
to  bis  stock  at  destination  was  lawful,  and  in 
view  thereof,  and  of  the  recitation  in  the  con- 
tract that  the  shipment  was  carried  for  a 
freight  rate  less  than  tbe  rate  charged  for 
shipments  transported  at  carrier's  risk,  there 
was  no  question  to  be  submitted  to  the  Jury  to 
be  determined  in  relation  to  tbe  validity  of 
the  said  contract ;  second,  that  a  charge 
should  submit  to  the  Jury  a  case  based  upon 
tbe  facts  in  evidence.  There  was  evidence 
tending  to  show  that  a  verbal  contract  was 
entered  into  by  appellee  and  appellant's  au- 
thorized agent,  W.  D.  Young,  for  a  through 
shipment  of  tbe  cattle  from  Wills  Point  to 
East  St.  Louis  at  tbe  same  freight  rate 
charged  for  such  shipment  over  the  Midland 
Railroad ;  that  there  was  nothing  said  about 
a  written  contract  to  be  entered  into  at  Tex- 
arkana, and  nothing  said  about  any  reduction 
of  the  freight  rate  either  at  Wills  Point  or  at 
Texarkana;  and  tbat  In  fact  no  reduction  of 
tbe  freight  was  made.  Appellee  testified  tbat 
before  any  new  contract  was  signed  at  Tex- 
arkana bis  cattle  had  been  delivered  to  ai^pel- 
lant  and  were  ready  to  be  pulled  out  of  the 
city  of  Texarkana  on  their  trip  to  East  St. 
Louis  by  appellant;  tbat  there  was  no  dis- 
cussion of  or  change  made  in  tbe  tttrougb 
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rate  of  frelgbt  ttaere ;  and  that  be  (appellee) 
waa  informed  wben  be  signed  tbe  contract  that 
it  was  simply  to  secure  bis  return  passage, 
and  that  there  was  no  change  made  in  the 
throogfa  rate  of  freight.  We  think  the  court 
did  not  err  in  giving  tbe  charges.  Tbe  evi- 
dence, though  conflicting,  raised  the  isanes 
submitted  in  them,  and  appellant  tias  no  Just 
ground  for  complaint.  The  contract  of  ship- 
ment signed  at  .Texarkana  and  Introduced  in 
evidence,  and  which  recites  "that,  as  a  con- 
dition precedent  to  any  damages,  loss,  or  in- 
Jury  to  live  stock  covered  by  this  contract," 
the  appellee  shall  give  notice  in  writing  of  his 
claim  therefor  at  Blast  St.  Louis  one  day  be- 
fore the  cattle  are  removed  from  that  place  or 
mingled  with  other  cattle,  and  that  In  con- 
sideration of  tbe  mutual  covenants  and  con- 
ditions contained  in  said  contract  appellant 
will  transport  appellee's  cattle  at  the  rate  of 

per  car  (amount  of  rate  not  stated), 

said  rate  l>eing  less  tlian  the  rate  charged 
for  shipments  transported  at  carrier's  risk, 
was  not  in  view  of  tbe  pleadings  and  other 
evidence  introduced  conclusive  of  the  valid- 
ity and  binding  effect  of  said  contract.  Appel- 
lant accepted  appellee's  cattle  at  Texarkana 
for  continned  transportation  to  St  Louis,  and 
the  evidence  Justified  the  conclusion  that  they 
were  so  transported,  without  any  reduction  of 
tbe  through  freight  rate  agreed  upon  at  Wilis 
Point,  and  without  opportunity  for  a  fair  con- 
sideration of  tbe  provision  relating  to  tbe 
notice  to  be  given  by  bim  at  destination  in 
case  of  loss  or  damage  to  bis  cattle.  In  such 
case  such  a  provision  will  not  t>e  enforced. 
The  cases  upholding  contracts  of  this  kind 
proceed  upon  tbe  theory  that  to  be  valid  the 
contract  must  have  been  fairly  entered  into  in 
consideration  of  a  reduced  freight  rate.  Rail- 
way V.  Moon,  supra;  Railway  v.  Hurst,  67 
Ark.  407,  5S  S.  W.  215 ;  Railway  v.  Ayers,  63 
Ark.  831,  38  8.  W.  515.  But,  conceding  for 
the  sake  of  argument  that  the  special  provi- 
sion of  the  contract  with  reference  to  tbe  giv- 
ing of  notice  of  appellee's  claim  was  based 
apon  a  sufficient  consideration,  and  would 
ordinarily,  vpan  a  breach  thereof,  be  enforced 
in  the  state  of  Arkansas,  yet  we  fail  to  find 
any  evidence  whatever  in  the  record  tending 
to  show  that  said  provision  was  not  complied 
with  by  appellee.  This  we  regard  as  a  matter 
of  defense,  and,  if  the  notice  required  was 
not  given,  it  devolved  upon  appellant  to  show 
It,  and  this  was  not  done. 

Assignments  of  error  not  discussed  have 
either  been  disposed  of  adversely  to  appel- 
lant's contention  by  what  has  been  said  In  dis- 
cussing other  assignments,  or  they  point  out, 
in  our  Judgment,  no  reversible  error. 

We  conclude  that  tbe  material  allegations  of 
appellee's  petition  are  sustained  by  the  evi- 
dence, that  appellee's  cattle  were  injured  by 
appellant  substantially  in  the  way  and  man- 
ner alleged  by  him,  and  that  he  has  been 
damaged  thereby  In  tbe  amount  of  the  verdict. 

Finding  no  reversible  error  in  the  record, 
tbe  judgmoit  of  tbe  lower  court  Is  affirmed. 


CLEVELAND  v.  TAYLOR. 

(Conrt  of  Civil  Appeals  of  Texas.     March  0, 
190&) 

1.  WiTNEBBES  —  Examination  —  Lxaoino 
Questions. 

Where  defendant  denied  the  execution  of 
the  check  sued  on,  but  admitted  tbe  execution  of 
a  smaller  check  while  intoxicated,  a  question 
askinr  the  cashier  of  the  drawee  bank  if  he 
would  not  have  cashed  tbe  check  had  he  not 
thought  there  was  something  crooked  about  it 
was  leading,  and  an  affirmative  answer  inadmis- 
sible. 

[Ed.  Note.— For  cases  in  point,  see  C!ent.  Dig. 
vol.  50,  Witnesses,  H  837-^51.] 

2.  Bills  and  Notes— Actions— Ibsdes. 

Plaintiff  declared  on  a  $1,000  check  only. 
Defendant  denied  the  execution  of  the  check, 
but  admitted  the  execution  of  a  $600  check. 
There  was  no  evidence  that  the  check  in  suit 
had  been  raised  or  altered,  but  the  evidence  of 
each  party  tended  to  sustain  their  respective 
contentions  as  to  the  amount  of  the  check 
drawn.  Held,  that  under  the  pleadings,  if  de- 
fendant did  not  execute  the  check  in  suit,  there 
could  be  no  recovery  notwithstanding  the  ex- 
ecution of  a  smaller  check. 

3.  Tbiai/— Instructions— CoHroBiiiTT  to  Ev- 
idence. 

Where  defendant  testified  that  he  was  not 
so  drunk  that  he  did  not  know  what  he  was  do- 
ing when  he  borrowed  the  money  and  when  he 
gave  a  check  for  it,  that  he  knew  what  he  was 
doing  all  the  time  and  was  sharper  wben  drank 
than  at  any  other  time,  and  that  the  amount 
borrowed  and  of  the  check  given  was  only  $(S(M) 
instead  of  $1,000  as  claimed  by  plaintiff,  and 
plaintiff's  agent,  who  advanced  the  money  and 
accepted  the  check,  testified  that  defendant  was 
sober  when  he  borrowed  the  money,  and  was 
drinking  but  not  drunk  when  he  gave  the  check, 
and  there  was  no  further  tentimony  as  to  de- 
fendant's condition,  the  evidence  was  insuffi- 
cient to  warrant  an  Instruction  presenting  the 
defense  of  intoxication  such  as  to  render  him 
incompetent  to  make  a  contract. 

(Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  46,  Trial,  H  696-612.] 

4.  OaMINO— MONBT  BOBROWED  FOR  OAMBLINd 

Purposes— Recovert. 

The  mere  fact  that  one  lending  money  knew 
it  was  to  be  used  for  gambling  would  not,  with- 
out further  act  in  furtherance  thereof,  defeat  a 
right  to  a  recovery. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Gaming,  {{  36-38.] 

Appeal  from  District  Court,  Wharton 
County;   Wells  Thompson,  Judge. 

Action  by  C.  Cleveland  against  W.  T.  Tay- 
lor. From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Reversed  and  remanded. 

W.  L.  Hall  and  J.  V.  Meek,  for  appellant 

McMBlANS,  J.  This  suit  was  brought  by 
appellant  against  appellee  on  a  draft  for 
$1,000  alleged  to  have  been  drawn  by  appellee 
In  favor  of  appellant  on  O.  C.  Gifford  &  Co., 
tbe  payment  of  which,  on  presentation,  was 
refused.  Appellee  pleaded  the  general  Issue 
and  non  est  factum,  and  further  that  be  had 
given  to  appellant  through  one  Louis  Rlch- 
ter,  appellant's  agent  a  draft  for  $600  and 
no  more,  and  that  if  said  draft  was  tbe 
same  sued  on  In  this  case,  it  bad  been  raised 
without  bis  consent  from  $600  to  $1,000;  that 
wben  be  gave  the  said  draft  for  $600  to 
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Richter  be  (the  appellee)  was  in  an  Intoxi- 
cated condition  and  incapable  of  exercising 
bis  reason,  and  was  not  then  in  possession 
of  bis  mental  faculties  nor  in  mental  condi- 
tion to  make  a  valid  contract,  ail  of  which 
was  then  known  to  appellant's  said  agent 
He  further  pleaded  that  at  the  time  the 
draft  was  given  by  him  to  appellant's  agent 
it  was  for  money  advanced  by  said  agent  for 
the  purpose  of  gaming.  Appellant,  by  sup- 
plemental petition  replying  to  the  allegations 
of  the  answer  of  appellee,  alleged  that  at  the 
time  the  draft  was  executed  and  delivered  to 
his  agent  he  was  out  of  the  state;  that  dur- 
ing his  absence  bis  agent,  Richter,  during 
several  days  before  the  date  of  the  draft, 
had  from  time  to  time  supplied  appellee  with 
money  as  be  desired  it,  and  that  appellee  bad 
told  said  Richter  that  he  wanted  to  get  as 
much  as  $1,<X)0,  and  that  before  be  left  Hous- 
ton he  would  give  a  check  for  the  same;  that 
prior  to  the  time  appellee  signed  the  check 
sued  on  he  had  been  given  various  sums 
amounting  to  $900;  and  that  he  received  an 
additional  $1<X)  at  the  time  the  check  was 
signed.  He  denied  that  the  check  given  by 
appellee  had  been  altered  in  any  respect,  and 
also  denied  that  the  money  was  gotten  by  ap- 
pellee for  the  purpose  of  gaming,  and  fur- 
ther denied  that  appellee  when  he  signed  the 
check  was  intoxicated  to  such  a  degree  as  to 
render  him  incapable  of  making  a  valid  con- 
tract. The  case  was  tried  before  a  Jury,  and 
a  verdict  and  judgment  were  rendered  for  ap- 
pellee. 

The  evidence  shows  that  the  draft  was  for- 
warded for  collection,  and  upon  presentation 
to  Pat  Murray,  cashier  of  the  bank  of  G.  G. 
Glfford  &  Co.  nt  Wharton,  payment  thereof 
was  refused  by  him.  While  Murray  was  tes- 
tifying on  the  trial  of  the  case  in  behalf  of 
appellee  be  was  asked  by  appellee's  counsel 
the  following  question:  "I  will  ask  you,  Mr. 
Murray,  if  you  would  not  have  cashed  that 
check  at  the  time  if  you  had  not  thought 
there  was  something  crooked  about  it?" — to 
which  the  witness  answered,  "Yes,  sir."  Ob- 
jection seasonably  Interposed  to  the  question 
and  answer  was  overruled;  the  ground  of 
objection  being  that  the  question  was  leading, 
and  suggested  that  a  fraud  had  been  perpe- 
trated by  the  appellant  against  the  appellee, 
and  that  the  answer  was  calculated  to,  and 
did,  prejudice  the  Jury  against  appellant. 
We  are  of  opinion  that  the  testimony  should 
not  have  been  admitted,  and  the  assigmdent 
presenting  the  point  Is  sustained.  Railway  v. 
Ilammou,  92  Tex.  509,  50  S.  W.  123. 

The  third  assignment  of  error  is  predicated 
npon  that  part  of  the  court's  charge  which 
Is  as  follows:  "If  you  believe  from  the  evi- 
dence that  the  defendant  did  not  execute  his 
draft  to  plaintitr  for  $1,000  on  the  26th  day 
of  January,  1904,  then  you  will  find  for  de- 
fendant" Appellant  contends  that  this 
charge  was  erroneous,  because  It  was  shown 
by  the  andif>puted  testimony  that  appellee 
bad  on  said  date  given  his  draft  to  appellant 


for  either  $1,000  or  $G00,  and  that  be  bad  re- 
ceived of  appellant  one  or  the  other  of  said 
sums,  and  that  one  or  the  other  of  such  sums 
was  due  him  by  appellee,  and  that  therefore 
the  jury  should  have  been  Instructed  in  the 
event  tbey  believed  from  the  evidence  tbat 
Taylor  bad  received  $600,  and  not  $1,000,  to 
find  for  appellant  for  said  amount  The  tes- 
timony ottered  by  appellant  tei^ed  to  prove 
tbat  the  amount  of  the  draft  was  $1,(X)0, 
while  that  oflTered  In  behalf  of  appellee  tend- 
ed to  prove  that  the  amount  was  $6(X).  Tbeie 
was  no  proof  tending  to  show  tbat  the  draft 
sued  on  had  been  raised  or  In  any  manner 
altered.  If,  as  contended  by  Taylor,  he  bad 
in  fact  given  a  draft  for  $600,  such  draft  was 
negotiable  and  then  outstanding.  Hence,  hi 
view  of  plalntiflTs  pleadings  declaring  on  the 
draft  for  the  larger  amount  only,  and  in  the 
absence  of  any  pleadings  declaring  in  the  al- 
ternative on  the  draft  for  the  smaller  amount, 
the  charge  complained  of  was  proper,  and  the 
assignment  presenting  the  point  is  overmled. 
The  fourth  assignment  of  error  is  predi- 
cated upon  the  giving  of  the  following  charge: 
"If  you  believe  from  the  evidence  that  plain- 
tiff, by  his  agent  Richter,  loaned  said  money 
to  the  defendant  and  gave  his  draft  therefor, 
but  that  at  the  time  of  borrowing  said  money 
and  the  drawing  of  said  draft  the  defendant 
Taylor,  was  in  such  a  state  of  drunkenness 
tbat  he  was  Incapable  of  knowing  what  he 
was  doing,  and  of  exercising  bis  Judgment 
and  of  making  a  contract,  tben  yon  should 
find  for  defendant  It  is  contended  by  ap- 
pellant that  this  charge  was  not  warranted 
by  the  evidence,  and  to  this  we  agree.  Ap- 
pellee, while  claiming  that  he  borrowed  only 
$600  from  appellant's  agent  and  that  be  gave 
his  check  only  for  that  amount,  testified  that 
be  was  not  so  drunk  that  be  did  not  know 
what  be  was  doing  when  be  borrowed  the 
money  nor  when  he  gave  bis  check,  that  be 
knew  what  he. was  doing  all  the  time,  and 
tbat  when  drunk  he  is  sharper  than  be  Is  at 
any  other  time.  Richter  testified  tbat  appel- 
lee was  sober  when  he  borrowed  the  various 
sums  aggregating  the  amount  of  the  draft 
sued  on,  and  that  when  be  signed  tbe  check 
be  was  drinking,  but  not  so  drunk  tbat  he  did 
not  know  what  he  was  doing.  No  other  wit- 
ness testified  In  reference  to  appellee's  condi- 
tion at  tbe  time  of  the  transaction  in  que» 
tlon.  Tbe  assignment  presenting  tbe  point 
Is  sustained.  The  court  charged  tbe  jury 
that  if  they  believed  from  the  evidence  that 
when  said  money  was  loaned  by  api)ellant 
and  borrowed  by  appellee  the  latter  knew 
what  be  was  doing  and  was  capable  of  mak- 
ing a  contract  but  if  tbey  further  believed 
that  said  money  was  loaned  to  appellee  for 
the  purpose  of  gambling,  and  borrowed  by 
him  for  that  puriwse,  plaintifF  could  not  re- 
cover, and  tbe  Jury  should  find  for  defendant 
This  charge  is  assailed  on  the  grounds,  first, 
that  there  was  no  evidence  to  support  It: 
and,  second,  that,  even  If  the  lender  knew 
that  the  money  was  to  be  used  by  the  bor- 
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rower  for  the  purpose  of  gaming,  such  knowl- 
edge on  bis  part.  In  the  absence  of  on  un- 
derstanding that  he  should  be  paid  out  of  the 
Illegal  gains  of  the  borrower  or  that  the 
money  should  be  so  unlawfully  used,  would 
not  defeat  his  right  of  recovery.  The  testi- 
mony tended  to  prove  that  Rlchter  knew  that 
appellee  was  gambling  with  the  borrowed 
money,  but  there  was  an  entire  absence  of 
evidence  that  the  money  was  loaned  for  that 
specific  purpose.  Mere  knowledge  on  the 
part  of  Rlchter  that  money  loaned  was  to  be 
used  by  appellee  for  an  Illegal  purpose  would 
not  of  Itself,  without  other  act  in  aid  or  fur- 
therance thereof,  defeat  appellant's  right  of 
recovery.  Lewis  v.  Alexander,  Bl  Tex.  578. 
The  assignment  Is  sustained. 

We  have  examined  the  remaining  assign- 
ments of  error  presented  in  the  brief  of  ap- 
pellant, and  are  of  the  opinion  that  there  is 
no  reversible  enov  pointed  out  in  any  of 
them. 

For  the  errors  Indicated  the  judgment  of 
the  lower  court  is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


TRAVELERS'  PROTECTIVE  ASS'N  OF 

AMERICA  V.  ROTH. 

(Court  of  Civil   Appeals  of  Texas.     Feb.  20, 

1908.     Rehearing  Denied  April  2,  1908.) 

1.  iRSURARCi:  —  CONTBACT  —  CONSTBUCTION  — 

A  constitntional  provision  of  an  accident 
insurance  association  that  Iwneficiaries  of  i 
member  killed  while  dues  are  delinquent  shall 
receive  nothing,  as  to  the  word  "killed,"  refers 
to  the  time  of  the  act  prodncinK  death,  rather 
than  to  the  time  of  death  produced  by  the  act, 
and  denies  recovery  by  a  beneficiary  of  a  mem- 
ber who  was  in  default  at  the  time  he  sustained 
the  injury  resulting  in  bis  death,  though  at  his 
death  he  had  been  reinstated,  and  was  in  good 
standing. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  pp.  3930-3931.] 

2.  Same  —  Dues— Payment— Mailirq  of  Re- 

iniTANCE< 

Where  it  does  not  appear  that  an  accident 
insurance  association  had  authorized  remittan- 
ces of  dues  by  mail,  payment  is  not  made  when 
the  letter  containing  the  remittance  is  deposited 
in  the  post  office,  but  when  received  by  the  as- 
sociation. 

8.  Same  —  Waiver  op  Fobfeitore  —  Requir- 
ing Proofs  of  Loss. 

Though  where  insurer,  with  knowledge  of 
a  breach  of  a  condition  of  warranty,  requires 
insured  to  famish  proof  of  loss,  it  will  be  held 
to  have  waived  its  right  to  insist  on  the  defense 
arising  out  of  such  breach,  yet,  where  a  claim 
made  by  a  member  of  an  accident  insurance  as- 
sociation was  voluntarily  abandoned  by  him,  the 
fact  that  before  it  was  abandoned,  in  compliance 
with  the  association's  demand,  he  incurred  trou- 
ble and  expense  in  making  proof  of  his  injury, 
ought  not  to  he  held  to  operate  in  favor  of  a 
claim  by  his  beneficiary  for  his  death  as  a  waiv- 
er of  snch  member's  failure  to  pay  dues. 
4.  Same  —  Actions  on  Policy  — Evidence  — 
sufficienct. 

That  the  evidence  relied  on  by  the  l>enefi- 
ciary  of  a  member  of  an  accident  insurance  as- 
sociation to  prove  that  the  member  died  as  a 


result  of  an  injury  to  his  head  caused  by  a  fall 
is  circumstantial  does  not  require  that  it  be  of 
such  a  natnre  and  so  related  as  not  to  fairly  and 
reasonably  permit  any  other  conclusion  than 
that  his  death  was  so  caused ;  hut  a  preponder- 
ance of  the  evidence  that  his  death  was  so 
caused  is  sufficient 

5.  Witnesses  —  Examination- Rbsponsivk- 
NESS  or  Answer. 

An  answer  to  an  Interrogatory,  if  witness 
had  had  any  conversation  with  W.  in  R.'s  pres- 
ence or  with  R.,  to  state  what  the  conversation 
was,  and  what  was  said  by  W.  to  R,,  that  he 
met  W.  and  R.,  who  were  on  the  other  side  of 
the  street  from  him ;  that  they  all  stopped,  and 
W.  called  to  him,  and  said  R  bad  gotten  a  fall, 
and  that  in  reply  be  asked  if  the  fall  had  hurt 
him,  and  that  R.  answered  "not  seriously,"  that 
it  hurt  his  head  and  made  it  ache — was,  as  to 
the  statement  that  they  all  stopped  and  W.  call- 
ed to  him  and  said  R.  had  had  a  fall,  not  re- 
sponsive. 

6.  Evidence— Res  Gesta. 

In  an  action  by  a  beneficiary  of  a  member 
of  an  accident  insurance  association  for  his 
death,  alleged  to  have  been  due  to  a  fall  on  the 
ice.  whereby  he  struck  his  bead,  evidence  of  a 
declaration  by  the  member  that  he  hurt  his 
head  and  made  it  ache  was  not  an  expression  of 
physical  pain  then  being  suffered,  and  cannot  be 
treated  as  a  part  of  the  res  gestse  of  the  fall, 
where,  after  the  fall,  he  continued  to  skate  some- 
thing like  half  an  hour,  and  was  on  his  way 
home  when  he  made  the  declaration. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {§  377-882.] 

7.  Witnesses  —  Ezahinahon— Responbive- 

RE88  OF  ANSWKB. 

An  answer  to  an  Interrogatory  to  state  the 
apparent  condition  of  decedent's  health  when 
witness  saw  him  on  a  day  specified,  which,  after 
giving  his  condition  on  that  day,  was  that  wit- 
ness again  saw  decedent  about  10  days  later 
and  gave  his  condition  on  that  day,  was  not  as 
to  that  part  relating  to  decedent's  condition  10 
days  after  the  day  specified,  responsive. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;  Irby  Dunklin,  Judge. 

Action  by  Jennie  Roth  against  the  Trav- 
elers' Protective  Association  of  America. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Coke  &  Coke,  for  appellant.  Capps  & 
Canty,  for  appellee. 

WILLSON,  a  J.  The  suit  was  on  an  ac- 
cident insurance  contract,  and  its  trial  re- 
sulted in  a  verdict  and  judgment  in  favor 
of  appellee  against  appellant  for  the  sum  of 
$5,000  and  interest 

The  petition  alleged  that  appellant  was  a 
corporation  under  the  laws  of  Missouri,  and 
was  engaged  In  the  business  of  insuring  its 
members  against  accidental  injuries ;  that  the 
corporation  was  a  mutual  concern,  and,  for 
the  purpose  of  raising  a  fund  to  pay  Its  li- 
abilities, charged  its  members  certain  fees 
and  dues;  that  on  January  16,  1895,  appel- 
lant issued  to  Wm.  H.  Roth,  petitioner's  hus- 
band, its  certain  certificate  of  membership, 
numbered  10,540,  whereby  it  Insured  said 
Roth  against  accidental  injuries,  and  where- 
by it  undertook  and  agreed  In  the  event  of 
said  Roth's  death  during  the  continuance  of 
his  membership,  and  while  he  was  in  good 
standing,  as  the  result  of  injuries  occasioned 
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by  external,  violent,  and  accidental  means 
which  alone  should  be  the  cause  of  his  death, 
to  pay  to  petitioner  $5,000,  provided  such 
death  should  occur  within  three  calendar 
months  after  the  accident  which  caused  It; 
and  that  on  January  15,  1905,  said  Roth, 
while  skating  upon  ice,  fell  upon  the  same 
and  "struck  bis  bead  with  such  force,  or  by 
extra  and  supreme  exertion  in  falling  causing 
such  imusual  pressure  of  blood  on  tbe  brain, 
as  to  rupture  a  blood  vessel,  causing  paraly- 
sis, from  which  the  said  Roth  died  thereafter, 
on,  to  wit,  the  5th  day  of  March,  1905."  The 
answer  contained  a  general  denial  of  the 
truth  of  the  allegations  in  tbe  petition,  and, 
among  other  matters  which  need  not  be 
specified,  specially  alleged  that  on  tbe  day 
Roth  suffered  the  injury  complained  of  he 
was  not  In  good  standing  as  a  member  of  de- 
fendant, but  that  he  then  was  and  since  Jan- 
uary 1,  1905,  had  been  in  default  in  tlie  pay- 
ment of  dues ;  that  under  the  contract  sued 
on  dues  amounting  to  $5.50  became  due  from 
and  payable  by  him  to  defendant  on  January 
1,  1905,  and  that  such  dues  were  not  paid  to 
defendant  until  January  16,  1905;  and  that 
the  contract  sued  on  provided  that  defendant 
should  not  be  liable  for  any  Injury  Roth 
might  sustain  while  in  default  for  dues. 
Section  1  of  article  6  of  appellant's  constitu- 
tion was  as  follows:  "Tbe  annual  dues  of 
this  association  shall  be  $11.00,  which  shall 
be  apportioned  as  follows:  $1.50  to  the  Post, 
$1.50  to  the  State  Division ;  and  where  there 
is  no  Post,  $3.00  to  the  State  Division,  $6.00 
to  tbe  benefit  or  Indemnity  fund,  and  $2.00 
to  the  general  expense  fund.  The  above  dues 
shall  be  due  from,  and  paid  by  every  member 
annually  in  advance,  or  In  semiannual  in- 
stallments of  $5.50  each  In  advance,  on  Jan- 
uary 1st  and  July  1st  without  notice.  Any 
member  may  pay  said  dues  before  tbey  be- 
come due  as  aforesaid,  but  any  member  fail- 
ing to  pay  said  dues  In  advance  on  the  day 
on  which  they  become  due,  as  aforesaid,  to 
the  secretary  of  the  State  Division  of  which 
he  is  a  member,  shall  by  such  failure  cease 
to  be  a  member  of  this  association,  and  he 
and  his  beneficiary  shall  cease  to  be  entitled 
to  any  benefits  under  his  benefit  certificate. 
Should  he,  within  thirty  days  after  such  de- 
fault, pay  such  dues,  he  may  be  reinstated, 
and  receive  a  new  card  of  membership,  but 
he  shall  receive  no  Insurance  benefits  of  any 
kind  under  bis  benefit  certificate  that  may 
have  accrued  between  the  date  of  said  default 
and  tbe  date  of  his  reinstatement ;  and,  if  in- 
jured during  the  thirty  or  less  days  of  his 
delinquency,  the  delinquent  member  shall  re- 
ceive no  indemnity  therefor,  nor  shall  his 
beneficiaries  receive  anything  should  be  be 
killed  during  such  period  of  delinquency; 
but  after  thirty  days  after  such  default,  he 
can  only  again  become  a  member  of  this  as- 
sociation by  making  formal  application  in 
the  manner  provided  for  new  members."  The 
evidence  was  uncontroverted  that  Roth  suf- 
fered the  fall  on  ice,  alleged  to  have  caused 


his  death,  on  the  afternoon  of  January  15, 
1906,  and  that  be  died  on  March  5,  1905; 
that  at  the  time  he  fell  on  the  ice  tbe  semi- 
annual Installment  of  dues  due  by  blm  on 
January  1,  1905,  had  not  been  paid,  nnless 
the  deposit  by  liim  in  the  post  office  at  Hen- 
ryetta,  Ind.  T.,  some  time  prior  to  7  o'clo<* 
<«  the  morning  of  January  15,  1905,  of  bis 
check  for  $5.50  in  favor  of  appellant's  secre- 
tary and  treasurer  at  Dallas,  in  an  envelope 
properly  stamped  and  addressed  to  said  sec- 
retary and  treasurer,  to  cover  same,  operated 
as  a  payment  at  the  time  of  such  deposit  of 
such  check.  The  record  shows  that  the  check 
so  deposited  was  received  by  appellant's  sec- 
retary and  treasurer  at  Dallas  on  tbe  morn- 
ing of  January  16,  1905. 

Appellant  contends  that  tbe  effect  of  the 
evidence  recited  was  to  show  that  Roth  was 
in  default  for  bis  dues  at  tbe  time  he  fell 
on  the  ice,  that  he  therefore  was  not  then  in 
good  standing  as  a  member  of  tbe  associa- 
tion, and  that,  because  it  so  appeared  from 
tbe.  evidence  that  he  was  not  a  memtwr  in 
good  standing,  the  court,  as  requested  by  it, 
should  have  peremptorily  instructed  tbe  Jory 
to  return  a  verdict  in  Its  favor.  Refusing 
to  so  instruct  tbe  jury,  appellant  contends 
that  the  court  erred  further  in  instructing  the 
jury,  on  certain  conditions  which  need  not 
be  here  stated,  as  they  do  not  affect  tbe  qnea- 
ticMis  to  l>e  now  discussed,  to  return  a  ver- 
dict for  appellee,  if  they  believed  that  on 
January  15, 1905,  Roth  accidentally  fell  upon 
the  ice  while  skating,  and  thereby  suffered 
an  Injury  to  bis  bead,  which  alone  caused  bis 
death  on  March  5,  1905,  and  if  they  further 
believed  from  tbe  evidence  that  "at  tbe  time 
said  Roth  was  so  killed,  if  you  believe  he 
was  so  killed,  he  was  a  member  of  defend- 
ant association  in  good  standing."  The  evi- 
dence showing  that  tbe  Injury  claimed  to 
have  resulted  in  Roth's  death  on  March  5, 
1905,  was  suffered  on  January  15,  1905,  it  is 
insisted  that  in  falling  to  instruct  tbe  jury 
whether  they  must  find  Roth  to  have  been 
In  good  standing  as  a  member  of  tbe  asso- 
ciation on  January  15,  1906,  when  he  suffered 
the  fall,  or  on  March  5,  1905,  when  be  died, 
and  in  Instructing  them  merely  that  they 
must  find  that  he  was  in  good  standing  at 
the  time  he  was  "so  killed,"  the  charge  was 
so  "ambiguous,  confusing,  and  misleading" 
as  to  make  it  impossible  for  the  jury  to  know 
therefrom  at  what  time  they  must  as  a  basis 
for  a  verdict  find  Roth  to  have  been  in  good 
standing  as  a  member  of  the  association. 
Tbe  evidence  was  uncontroverted  that  Roth 
was  a  member  in  good  standing  of  tbe  as- 
sociation at  tbe  time  he  died.  If  the  fact 
that  be  was  such  a  member  entitled  appellee 
to  recover  on  proof  that  his  death  was  caused 
by  tbe  fall  alone,  in  tbe  particular  com- 
plained of  tbe  charge  would  not  be  prej- 
udicial to  appellant's  right,  and  it  should 
not  be  heard  to  complain  of  it  But,  if  ap- 
pellee was  not  entitled  to  recover  unless  Roth 
was  such  a  member  at  tbe  time  he  fell  on  the 
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Ice,  we  think  the  charge  wonld  be  subject 
to  the  criticism  urged  to  it,  notwithstanding 
the  answer  to  that  critlclgm  made  by  appellee, 
that  the  language  of  the  contract  was  neither 
ambiguous,  scientific,  nor  technical,  and  that 
the  charge  in  the  particular  objected  to  fol- 
lowed its  language.  The  contract,  as  evi- 
denced by  the  quotation  hereinbefore  made 
from  appellant's  constitution,  declared  that 
a  member  who  failed  to  pay  his  semiannual 
dues  "In  advance  on  the  day  on  which  they 
become  due,  *  *  *  shall  by  such  failure 
cease  to  be  a  member  of  this  association,  and 
be  and  his  beneficiary  shall  cease  to  be  en- 
titled to  any  benefit  under  bis  certificate." 
And  it  further  declares:  "Should  he  within 
thirty  days  after  such  default  pay  such  dues, 
be  may  be  reinstated,  *  *  *  but  be  shall 
receive  no  Insurance  benefits  of  any  kind 
under  his  benefit  certificate  that  may  have 
accrued  between  the  date  of  said  default  and 
the  date  of  his  reinstatement;  and,  if  in- 
jured during  tbe  thirty  or  less  days  of  bis  de- 
linquency, the  delinquent  member  shall,  re- 
ceive no  indemnity  therefor,  nor  shall  his 
beneficiaries  receive  anything,  should  he  be 
killed  during  such  period  of  delinquency." 
Appellee's  contention  was  that,  If  Roth  at 
the  time  he  suffered  the  fall  was  not  In  good 
standing  as  a  member  of  the  association, 
she  nevertheless  was  entitled  to  recover  be- 
cause he  was  not  "killed"  until  March  6th, 
when  he  was  in  good  standing.  In  this  at- 
titude of  the  case,  although  the  language  of 
tbe  contract  was  neither  technical  nor  scien- 
tific, we  think  it  became  the  duty  of  the 
<»urt  to  construe  it  and  to  determine  whether 
rightly  construed  It  would  permit  a  recovery 
on  proof  that  Roth  was  in  good  standing  at 
the  date  of  his  death,  notwithstanding  he 
may  have  been  in  default  at  the  time  he  fell 
4>n  tbe  ice;  and,  having  construed  its  mean- 
ing with  reference  to  this  feature  of  the  case, 
It  was  the  further  duty  of  the  court  to  instruct 
tbe  Jury  in  accordance  with  such  construc- 
tion, A  charge  which  merely  Instructed  the 
jury  to  fioid  that  Roth  at  the  time  he  was 
'"killed"  was  a  member  of  the  association  in 
good  standing  it  seems  to  us,  in  view  of  the 
'Cadence,  fell  short  of  instructing  them  as 
to  the  legal  effect  of  the  contract  It  doubt- 
less is  true  that  tbe  word  "killed"  In  popular 
language  Is  more  often  used  as  referring  to 
tbe  time  of  tbe  act  producing  death  than  to 
tbe  time  of  the  death  produced  by  the  act. 
Martin  v.  Copiah  County,  71  Miss.  407,  15 
South.  73;  Newton  County  v.  DooUttle,  72 
Miss.  929,  18  South.  4S1.  The  fact  that  when 
used  It  does  not  invariably  have  reference  to 
tbe  time  an  Injury  resulting  in  death  was 
received  would  require  the  court  in  con- 
struing tbe  contract  to  give  to  the  words 
the  meaning  most  nearly  conforming  to  the 
intent  of  the  parties  to  it  as  gathered  from 
its  context  The  certificate  of  membership 
and  tbe  constitution  and  by-laws  of  the  as- 
sociation together  constituted  the  contract 
"Tbe  intention  of  the  parties  as  evidenced  by 
108  S.W.-66 


those  Instruments,  within  limits  specified, 
was  to  furnish  to  the  member  indemnit; 
against  accidents  not  resulting  In  his  death 
and  to  the  beneficiary  named  in  his  certificata 
indemnity  against  his  death  by  accident.  Th« 
constitution  expressly  declared  that  a  merr- 
ber  should  cease  to  be  a  member,  and  tha' 
he  and  his  beneficiary  should  cease  to  be  en 
titled  to  any  benefit  under  his  certificate, 
should  he  fail  to  pay  the  semiannual  dues  as 
required.  It  is  clear,  under  this  provision 
in  the  contract,  had  Roth  been  In  default  for 
dues  at  the  time  he  fell  on  tbe  ice,  and  con- 
tinued in  default  beyond  tbe  time  he  was 
entitled  to  be  reinstated,  that  he  would  not 
have  been  entitled,  and  that  on  his  death  ap- 
pellee would  not  have  been  entitled,  to  any 
of  the  benefits  accruing  to  members  of  the 
association.  But,  within  the  30  days  from 
the  date  of  default  allowed  to  a  member  for 
the  purpose,  Both  paid  bis  dues  and  was  re- 
instated as  a  member  of  the  association,  and 
at  the  date  of  his  death  was  a  member  there- 
of In  good  standing.  It  is  clear,  however, 
that  had  he  survived  tbe  injury,  and  bad  he 
been  in  default  at  tbe  time  he  suffered  It, 
notwithstanding  he  bad  been  reinstated  as  a 
member,  he  yet  would  not  have  been  entitled 
to  any  Indemnity  on  account  of  the  accident 
The  constitution  expressly  so  declares,  and, 
following  such  declaration,  further  expressly 
declares:  "Nor  shall  his  beneficiaries  receive 
anything,  should  he  be  killed  during  such  pe- 
riod of  delinquency."  Assuming  that  he  was 
in  default  at  the  time  he  fell  on  the  ice,  the 
question  is:  Should  the  language  just  quoted 
from  the  constitution  be  construed  as  en- 
titling his  beneficiary  to  recover  on  the  con- 
tract, if  Roth  died  at  a  time  when  he  was 
in  good  standing  from  an  Injury  accidentally 
suffered  at  a  time  when  he  was  not  in  good 
standing,  or  should  It  be  construed  as  denyldg 
a  recovery,  in  the  absence  of  a  waiver  of  the 
default  unless  he  was  in  good  standing  at 
the  time  he  fell  on  the  ice?  Tbe  question  is 
not  without  difilculty,  but  we  think  It  must 
be  answered  that  a  recovery  should  be  denied 
unless  it  is  shown  that  the  deceased  at  the 
time  he  suffered  tbe  accident  resulting  In  his 
death  was  a  member  in  good  standing  of  the 
association.  Reasonably  It  cannot  we  think 
be  contended  that  the  Intention  was  to  pro- 
vide Indemnity  as  against  an  accident  oc- 
curring at  a  time  when  the  Injured  person 
was  not  a  member  of  tbe  association.  Such 
an  intention  would  be  at  variance  with  the 
purpose,  evidenced  by  the  certificate  of  mem- 
bership and  various  portions  of  the  constitu- 
tion, to  provide  indemnity  against  accidents 
suffered  by  members  only.  We  think  the 
word  "killed,"  as  used  In  the  phrase  "nor 
shall  his  beneficiaries  receive  anything  should 
be  be  killed  during  such  period  of  d^lnquen- 
cy,"  should  be  construed  as  having  been  used 
In  the  sense  popularly  given  to  it;  that  Is, 
as  meaning  suffering  the  Infliction  of  a  mortal 
injury.  So  construing  the  meaning  of  the 
language  used  in  the  phrase  quoted,  if  Roth 
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wblle  In  default  fell  on  tbe  Ice,  and  as  the 
result  of  an  Injury  caused  by  such  fall  after- 
wards died,  appellee  would  not  be  entitled  to 
recover  as  sougbt  by  her  suit,  unless  tbe  de- 
fault bad  been  waived  by  appellant. 

Whether  Roth. was  in  default  at  tbe  time 
be  fell  on  the  ice  or  not  depends  upon  wheth- 
er the  mailing  by  him,  at  Henryetta,  of  the 
check  referred  to  to  cover  the  dues,  operated 
as  a  payment  thereof  at  the  time  the  same 
was  mailed  or  not  If  the  mailing  of  tbe 
check  operated  as  a  payment  at  tbe  time  it 
was  mailed,  he  was  not  in  default  at  tbe 
time  be  suffered  tbe  fall.  It  has  been  re- 
peatedly held  that  "where  the  insured,  in 
pursuance  of  Instructl&ns  from  the  company, 
delivers  the  amount  of  the  premium  to  an 
express  company,  tbe  premium  is  paid  from 
the  time  of  such  delivery,"  and,  where  the 
insurance  company  autborizes  remittances  of 
the  premium  by  mail,  that  the  payment  is 
made  when  the  letter  containing  the  remit- 
tance is  deposited  in  the  post  office.  2  Ba- 
con, Ben.  Soc.  g  369;  3  Cooley's  Briefs  on  Ins. 
p.  2316.  And  It  has  been  held  that  the  mail- 
ing of  a  check  operated  as  a  payment  at  the 
time  it  was  mailed,  where  the  insurance  com- 
pany had  by  its  previous  conduct  led  the  in- 
sured to  believe  the  check  would  be  received 
and  treated  as  the  equivalent  of  cash.  Insur- 
ance Co.  V.  Eastman,  54  Neb.  00,  74  N.  W.  394; 
2  Bacon,  Ben.  Soc.  §  369.  It  appeared  from 
the  testimony  that  it  was  customary  for 
members  of  the  association  to  pay  dues  with, 
checks;  and,  if  it  further  appeared  that  ap- 
pellant bad  authorized  remittances  of  dues 
to  be  made  by  mall,  we  think  it  should  be 
held  that  Roth  was  not  in  default  at  the  time 
be  fell  on  the  ice.  But  there  appears  to  be 
no  evidence  In  the  record  that  appellant  had 
authorized  remittances  of  dues  to  be  made 
by  mall.  In  the  absence  of  such  authority, 
tbe  rule  seems  to  be  that  the  postal  authori- 
ties must  be  treated  as  the  agent  of  the  In- 
sured, and  not  of  the  insurer,  and  that  the 
payment,  therefore,  should  be  held  to  have 
been  made,  not  at  the  time  of  the  mailing  of 
the  check  or  money,  but  at  the  time  of  the 
receipt  thereof  by  tbe  Insurer.  2  Bacon,  Ben. 
Soc.  i  369;  State  v.  Insurance  Co.,  106  Tenn. 
282,  61  S.  W.  77;  Insurance  Co.  v.  Eastman, 
54  Neb.  90,  74  N.  W.  394;  3  Cooley'a  Briefs  on 
Ins.  pp.  2316-2319.  In  tbe  absence  from  the 
record  of  evidence  showing  that  appellant 
authorized  tbe  dues  to  be  sent  by  mail,  it 
therefore  cannot  be  said  that  Roth  was  not 
in  default  at  the  time  he  fell  on  tbe  Ice. 
But,  though  he  may  have  then  been  in  de- 
fault, if  the  default  bad  been  waived,  It 
would  furnish  no  reason  why  appellee  should 
not  recover  on  the  contract  sued  upon.  It 
therefore  becomes  necessary  to  look  to  the 
record  to  ascertain  whether  it  shows  that  the 
default  bad  been  waived  or  not 

It  appears  from  the  evidence  that,  after 
Roth  suffered  the  fall  on  the  ice,  he  filed 
with  appellant  bis  claim  for  indemnity,  spec- 
ifying a  sprained  wrist  as  the  injury  suffer- 


ed by  him  as  a  result  of  his  fall.  This  daim, 
designated  by  appellant  as  "preliminary 
proof,"  was  accompanied  by  a  statement  from 
Roth's  physician,  designated  SB  the  physi- 
cian's "preliminary  report,"  and  In  this  re- 
port Roth's  injury  was  described  as  a  "rup- 
ture of  the  ligaments  of  tbe  wrist  Joint." 
February  3,  1905,  appellant  from  Its  St  Louis 
office  acknowledged  the  receipt  of  the  pre- 
liminary proof,  and  on  that  date  forwarded 
to  Roth  at  Henryetta  blanks  It  directed  blm 
to  use  in  making  final  proof  of  his  claim,  and 
further  directed  him,  when  he  had  properly 
filled  out  the  blanks,  to  forward  same  to  its 
secretary  at  Dallas.  The  "final  proof,"  as 
made  by  Roth  on  the  blank  so  furnished  to 
him,  specified  the  Injury  for  which  the  in- 
demnity was  sougbt  as  a  "sprained  left 
wrist*'  and  the  physician's  "final  report" 
forming  a  part  of  the  final  proof  specified 
the  Injury  as  "a  strained  wrist  with  the  liga- 
ments torn  to  the  extent  to  produce  a  bursa, 
and  quite  a  good  deal  of  swelling  in  the 
hand  and  wrist"  Roth's  final  proof  and  the 
physician's  report  forming  a  part  of  same 
were  made  February  14,  1905,  and,  in  com- 
pliance with  appellant's  requirements,  were 
respectively  sworn  to,  and  on  February  26, 
1905,  were  forwarded  to  appellant's  secretary 
at  Dallas,  who  seemed  on  the  next  day  there- 
afterwards  to  have  returned  same  to  Roth 
at  Henryetta  for  "additional  information," 
tbe  nature  of  which  is  not  disclosed  by  the 
record.  What  disposition  afterwards  was 
made  of  the  documents  forming  the  proof 
does  not  appear  from  the  record,  though  an 
inference  may  be  drawn  from  the  testimony 
of  Mrs.  Roth,  with  reference  to  a  letter  writ- 
ten by  her  but  not  made  part  of  tbe  record, 
that  the  claim  made  by  Roth  for  indemnity 
on  account  of  the  Injury  to  his  wrist  was 
abandoned.  Mr.  Cooley  states  It  as  tbe  gen- 
eral rule  that  "where  tbe  company,  with 
knowledge  of  a  breach  of  a  condition  or  war- 
ranty, requires  tbe  insured  after  a  loss  to 
furnish  proofs,  or  to  furnish  additional  prooft, 
it  will  be  held  to  have  waived  its  rights  to 
insist  on  the  defense  arising  out  of  such 
breach."  3  Briefs  on  Ins.  p.  2733.  In  his 
work  on  Benefit  Societies  Mr.  Bacon  states 
that  tbe  rule  has  been  most  fteqaently  ap- 
plied in  cases  of  fire  Insurance;  "but,"  he 
adds,  "there  is  no  reason  why  the  principle 
should  not  apply"  as  well  to  cases  of  life 
insurance.  "The  reason  of  the  rnle,"  Mr. 
Bacon  says,  "is  obviously  that  the  company 
should  not  be  permitted  by  its  conduct  to 
cause  the  Insured  to  go  to  the  expense  of 
proofs  of  loss,  when  It  knows  that  It  will  be 
a  useless  act"  2  Bacon,  Ben.  Soc.  §  435.  We 
think  the  rule  a  Just  one,  and  would  find  no 
difficulty  In  applying  it  here,  but  for  the 
fact  that  the  waiver  Invoked  was  made  with 
reference  to  tbe  claim  for  indemnity  on  ac- 
count of  an  injured  wrist  while  it  Is  sought 
here  to  have  it  operate  when  the  claim  Is  on 
account  of  the  death  of  the  Insured;  and  but 
for  the  further  fact  that  it  appears  from  the 
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record  that  tbe  claim  with  reference  to  whicb 
it  iras  made  may  have  been  abandoned  by 
Roth.  The  demand  for  proofs  of  the  injury 
■would  operate  as  a  waiver  for  the  reason  as 
stated  by  Mr.  Bacon  that  "the  company 
should  not  be  permitted  by  its  conduct  to 
cause  tbe  insured  to  go  to  the  expense  of 
loss"  unless  it  Intended  when  such  proofs 
were  furnished  to  waive  the  default  of  whicb 
it  at  the  time  had  Knowledge.  If,  however, 
after  such  demand  had  been  made  and  com- 
plied with,  the  insured  voluntarily  abandons 
his  claim,  the  trouble  and  expense  which  he 
may  have  incurred  ceases  to  furnish  a  rea- 
son why  tbe  insurer  should  be  held  to  be 
estopped  from  asserting  the  forfeiture.  In 
abandoning  the  claim  the  insured  has  him- 
self accepted  to  assume  such  trouble  and  ex- 
pense, and  he  should  not  be  heard  to  say 
•such  trouble  and  expense  assumed  by  him 
furnish  a  reason  why,  when  another  and  dif- 
ferent dalm  is  made  against  tbe  insurer,  the 
latter  should  not  assert  tbe  forfeiture.  We 
therefore  are  of  tbe  opinion  that,  if  the  claim 
made  by  Roth  during  his  lifetime  was  volun- 
tarily abandoned  by  him,  the  fact  that  before 
it  was  abandoned,  in  compliance  with  appel- 
lant's demand,  be  incurred  trouble  and  ex- 
pense in  making  proofs  of  his  injury,  ought 
not  to  be  held  to  operate  in  favor  of  the 
claim  now  made  as  a  waiver  of  Roth's  fail- 
ure to  pay  dues  as  required  by  the  contract. 

Appellant  Insists  that  tbe  evidence  relied 
upon  to  prove  that  Roth  died  as  a  result  of 
an  injury  to  his  head  caused  by  his  fall  on 
tbe  ice  is  circumstantial,  and  that  in  such  a 
case  the  evidentiary  facts  to  show  that  his 
death  was  so  caused  must  be  of  such  a  na- 
ture and  so  related  to  each  other  as  to  not 
fairly  and  reasonably  permit  any  other  con- 
clusion than  that  bla  death  was  so  caused  to 
be  drawn  from  them.  It  therefore  contends 
that  the  court  erred  In  instructing  the  jury 
that  they  should  find  for  appellee  If  they  be- 
lieved from  a  preponderance  of  the  evidence 
that  tbe  fall  on  the  ice  alone  caused  Roth's 
death.  The  contention  Is  supported  by  As- 
bach  V.  Railway  Co.,  74  Iowa,  248,  37  N.  W. 
183,  and  Neal  v.  Railway  Co.,  129  Iowa,  5, 
105  N.  W.  197,  2  L.  R.  A.  (N.  S.)  905,  d^ided 
by  the  Supreme  Court  of  Iowa,  and  by 
Railway  Co.  v.  Rhoades,  64  Kan.  553,  68  Pac. 
58,  a  Kansas  case,  cited  by  appellant;  but 
it  Is  denied  in  Rippey  v.  Miller,  46  N.  C.  479, 
62  Am.  Dec.  178.  In  a  note  to  the  last-men- 
tioned case  there  is  a  review  of  the  authori- 
ties, from  which  the  conclusion  is  reached 
by  the  author  of  the  note  that  the  weight  of 
authority  is  that  in  all  civil  cases  a  mere 
preponderance  of  the  evldeuce  la  sufficient 
We  think  the  conclusion  reached  by  the  au- 
thor of  the  note  a  correct  one,  and  that  the 
trial  court  did  not  err  in  the  portion  of  the 
charge  in  question. 

Appellee's  witness  Sullens  testified  by  dep- 
oeitlon  In  reply  to  interrogatories  propounded 
to  him.    He  was  asked  If  he  had  bad  any  con- 


•  versation  with  a  Mr.  White  In  Roth's  pres- 
I  ence,  or  with  Roth,  to  state  what  the  conver- 
I  satlon  was,  and  to  state  what  was  said  by 
I  White  to  Roth.  In  answer  to  the  interroga- 
I  tory,  the  witness  testified  that  on  the  Sunday 
'  evening  when  Roth  suffered  tbe  fall  be  met 
I  White  and  Roth  as  he  was  going  to  White- 
'  head  Pond  near  Henryetta;  that  White  and 
Roth  were  on  the  other  side  of  the  street 
from  him;  that  they  all  stopped;  that  White 
hallooed  at  him,  and  said  Roth  had.  gotten,  a 
fall  on  the  ice;  and  that  he  hallooed  in  reply 
and  asked  If  the  fall  had  hurt  Roth,  and  that 
the  latter  answered,  "Oh,  not  seriously,  hurt 
my  head  and  made  It  ache,"  at  tbe  same  time 
raising  his  hand  near  or  to  his  head.  Before 
the  trial  of  the  case  began  appellant  moved 
to  exclude  as  not  responsive  to  the  question 
asked  him  that  part  of  Sullens'  answer  as 
follows:  "We  stopped,  and  Mr.  White  hal- 
looed at  us,  and  said  tbat  Mr.  Roth  had  had 
a  fall  on  the  ice."  The  portion  of  the  an- 
swer referred  to  seems  not  to  have  been  re- 
sponsive to  tbe  interrogatory;  and  on  anoth- 
er trial  we  think  the  motion  to  strike  out 
should  be  sustained.  The  court  also  refused 
to  strike  out  on  appellant's  motion  made  be- 
fore the  trial,  on  the  ground  tbat  the  same 
was  hearsay,  the  following  portion  of  the  an- 
swer referred  to:  "  'Oh,  not  seriously;  hurt 
my  head  and  made  it  ache,'  and  at  the  same 
time  he  raised  bis  hand  near  or  to  his  head." 
Appellee's  i>etitlon  alleged  that  in  his  fall 
on  the  ice  Roth  "struck  bis  head  with  such 
force"  as  to  rupture  a  blood  vessel',  causing 
paralysis,  from  which  he  died.  In  his  charge 
the  trial  court  required  the  Jury,  before  re- 
turning a  verdict  for  appellee,  to  find  that, 
by  reason  of  Roth's  fall,  "his  head  struck  on 
tbe  ice  and  was  thereby  Injured,  and  that 
said  injury  to  his  head,  if  any,  alone  caused 
lilm  to  die  on  March  5,  1905."  The  only  di- 
rect evidence  in  tbe  record  tending  to  sup- 
port the  contention  that  In  the  fall  be  suf- 
fered Roth's  head  struck  the  ice  is  the  dec- 
laration of  the  witness  Sullens  objected  to. 
It  appears  from  the  record  that,  after  Roth 
suCTered  the  fall,  he  continued  to  skate  some- 
thing like  half  an  hour,  and  was  on  his  way 
home  from  the  pond  at  tbe  time  he  made  the 
declaration  objected  to.  We  think  the  testl- 
nH>ny  should  have  been  excluded  as  evidence. 
It  was  not  an  expression  of  physical  pain 
then  being  suffered  by  Roth,  and  we  think  it 
cannot  be  treated  as  a  part  of  the  res  gestae 
of  the  fall  on  the  ice.  It  was  separated  from 
the  accident  by  half  an  hour's  continued  skat- 
ing, and  we  think  must  be  treated  merely  as 
narrative  of  the  accident  and  its  consequenc- 
es. The  trial  court  erred  in  not  sustaining 
appellant's  motion  to  strike  out  tbe  testi- 
mony. 

Appellee's  witness  Dickson,  testifying  by 
deposition,  in  response  to  an  Interrogatory 
asking  him  to  state  tbe  apparent  condition  of 
Roth's  health,  etc.,  when  he  saw  him  on  Jan- 
uary 24th,  stated  that,  when  he  saw  him  on 
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the  date  speclfled,  be  did  not  discover  from 
Roth'B  appearance  that  he  wag  In  bad  health, 
though  he  then  complained  of  Bevere  pains  In 
the  bead;  and  further  stated  that  he  again 
saw  Roth  about  10  days  later,  when  his  face 
was  somewhat  drawn  to  one  side,  and  when 
be  was  unable  to  articulate  or  talk  coherent- 
ly. The  court  overruled  appeHant's  motion 
made  before  the  trial  commenced  to  exclude, 
on  the  ground  that  same  was  not  responsive 
to  the  Interrogatory,  that  part  of  the  answer 
relating  to  Roth's  condition  on  the  occasion 
when  the  witness  saw  him  10  days  after 
January  24th.  Clearly  that  portion  of  the 
witness'  answer  was  not  responsive  to  the 
Interrogatory. 

The  most  sharply  drawn  issue  In  the  case 
was  the  cause  of  the  formation  in  the  fourth 
Tentricle  of  Roth's  brain  of  a  blood  clot,  to 
which  immediately  his  death  was  due.  The 
effort  was  to  show  that  the  clot  was  the 
result  of  the  fall  on  the  Ice,  and  evidence 
showing  the  condition  of  his  health,  etc., 
from  the  date  of  the  fftU  to  the  date  of  bis 
death,  was  relied  upon  as  connecting  the 
formation  of  the  blood  clot  and  Roth's  death 
therefrom  as  the  effect  with  the  Injury  re- 
ceived by  the  fall  on  the  ice  as  the  cause. 
We  think  the  court  erred  in  overruling  the 
motion  to  strike  out  the  evidence  on  the 
ground  urged  by  appellant. 

What  we  have  said  sufficiently  disposes  of 
such  of  the  assignments  of  error  as  need  to 
be  noticed. 

For  the  errors  indicated,  the  judgment  of 
the  trial  court  Is  reversed,  and  the  cause  is 
remanded  for  a  new  trial. 


NORTON  ▼.  GALVESTON.  H.  &  S.  A.  ET. 
CO. 

(Court   of  Civil  Appeals  of  Texas.     Feb.   19, 
1908.     On  Rehearing  April  1,  190a) 

1.  Carbiebs — Action    job    Injdey    to    Pas- 

SXNOEB  —  TBIAL   —  INSTBUCTIONS— "TeACK- 
UBN." 

In  an  action  against  a  railroad  for  injuries 
to  a  passenger  in  a  wreck,  where  the  only  issue 
presented  was  the  iinsafe  condition  of  the  track, 
owin^  to  a  failure  to  properly  spike  and  tamp 
the  ties  and  fill  in  between  them  where  old  ties 
had  been  replaced  by  new  ones,  and  defendant 
sought  to  show  that  skillful  trackmen  had  cared 
for  the  track  in  a  careful  manner  the  day  before 
the  wreck,  the  court  charged  that  defendant  was 
bound  to  exercise  "that  very  high  degree  of  care 
which  a  very  highly  skillful,  experienced,  and 
very  careful  person  would  exercise  under  similar 
circamstances  in  the  conduct  of  the  business." 
A  special  charge  was  also  given  that  the  care  re- 
quired was  such  as  a  very  highly  experienced 
and  skillful,  and  very  highly  prudent,  railroad 
trackman  would  have  exercised  under .  the  cir- 
cumstances. Held,  that  the  special  charge  did 
not  limit  the  degree  of  care  required  by  the 
main  charge,  since  "trackmen"  were  the  only 
men  working  on  the  tracks  "under  similar  cir- 
cumstances," and  the  term  included  the  road- 
master  and  section  foreman  as  well  as  the  com- 
mon section  hand. 

2.  Same— SuTTFiciKNCT  of  Evidence  to  Wab- 
'  BANT  Instruction. 

In  an  action  against  a  railroad  for  injuries 
to  a  passenger  in  a  wreck,  the  evidence  showed 


that  the  track  had  been  repaired  two  days  be- 
fore the  wreck,  and  had  been  "lined  up"  on  the 
evening  before  the  wreck,  when  the  section  fore- 
man left  his  tools  and  a  push  car  weighing  about 
800  pounds  on  the  side  of  the  track  where  the 
wreck  occurred.  The  push  car  was  found  next 
morning  down  a  dump  near  the  track  about  600 
or  700  feet  from  where  It  had  been  left  and 
it  required  from  two  to  four  men  to  put  it 
back.  It  did  not  appear  that  the  tools  had  been 
molested.  There  were  two  locomotives  attached 
to  the  wrecked  train,  and  the  engineer  on  the 
front  eni|ine  testified  that  the  track  just  before 
the  derailment  "was  in  an  elbow  shape"  and 
two  or  three  feet  out  of  line.  The  two  engines 
were  not  derailed.  Held,  that  the  evidence 
raised  merely  a  saspicion  that  wreckers  might 
have  caused  the  derailment,  and  did  not  warrant 
submitting  the  issue  to  the  jury. 
8.  Same— Actions  fob  Injubieb— Defenses— 

BUBDEN   of  PBOOF. 

In  an  action  against  a  railroad  for  injuries 
to  a  passenger  by  a  wreck,  a  defense  that  the 
wreck  was  caused  by  malicious  persons,  who 
tampered  with  the  track,  casts  upon  defendant ' 
the  burden  of  proving,  not  only  that  the  track 
was  80  tampered  with,  bat  that  due  care  had 
been  used  in  inspecting  the  track  so  aa  to  dis- 
cover the  defects. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  f{  128a-1294.] 

4.  Samb— Admissibility  of  Evidence. 

In  an  action  against  a  railroad  for  injuries 
caused  by  a  wreck,  evidence  tending  to  show 
that  the  wreck  was  caused  by  the  acts  of  ma- 
licious persons  not  connected  with  the  railroad 
company  is  admissible  under  a  general  denial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  {  1281.] 

5.  Same— Chabactbb    of    Action— How    De- 
tebmined. 

The  character  of  an  action  is  fixed  by  the 
allegations  in  the  pleadings,  and  not  by  facts 
subsiequently  disclosed  by  the  evidence :  and 
hence,  where  plaintiCC,  in  an  action  against  a 
railroad  for  injuries,  seeks  to  recover  on  the 
ground  that  the  rails  had  not  been  properly 
spiked  to  the  ties  and  the  ground  properly 
tamped,  he  cannot  recover  on  other  grounds. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  (  1281.] 

6.  TBIAL    —    iRSTBUCnONS    —    AXGUlfENT    OF 

Counsel. 

In  an  action  against  a  railroad,  if  an  at- 
torney In  his  argument  states  that  when  a  per- 
son buys  a  ticket  to  travel  by  train,  and  is  in- 
jured while  on  the  train,  the  carrier  is  liable 
for  damages  jnst  the  same  as  though  it  had  ex- 
ecuted a  note  to  the  passenger,  the  court  may 
state  to  the  jury  that  the  argument  was  not 
correct,  since  it  makes  the  carrier  an  insurer  of 
the  passenger's  safety. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  46.  Trial,  \  487.] 

7.  Appeal  —  Review  —  Motion  fob  New 
Trial. 

The  action  of  the  trial  court  in  overruling 
a  motion  for  a  new  trial,  based  on  affidavits  and 
counter  affidavits  as  to  whether  an  argument  by 
counsel  upon  an  instruction  was  based  was 
actually  made  at  the  trial,  will  not  be  reviewed. 

8.  Same— AsBiomcENTS  or  Ebbob— Sdfficien- 

OY. 

An  assignment  of  error  that  "the  verdict  of 
the  jury  was  not  supported  by  any  evidence  and 
a  new  trial  should  be  granted"  is  too  general 
and  indefinite. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  !§  3022-3024.] 

9.  Same— Piling — NECEssmr. 

Under  Rev.  St  1895,  art  1018,  providing 
that  assignments  of  error  shall  in  all  cases  be 
filed  with  the  clerk  of  the  court  below  by  a  par- 
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ty  appealing  or  bringing  error  tiefore  he  talcea 
the  transcript  of  the  record  from  the  clerk's  of- 
fice, an  assignment  of  error  not  filed  at  all.  but 
merely  copied  in  the  brief,  cannot  be  considered. 

Sm.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  S,  Appeal  and  Efror,  S  3039.] 

On  Motion  (or  Rehearing. 

10.  SaUX  — RXTBBSAI.— Bbboneous  Ikbtruc- 
TIOK. 

If  the  jnry  may  have  been  misled  by  an  er- 
roneons  charge,  the  Judgment  will  be  reversed, 
though  there  bf  other  groonda  upon  which  the 
jnry  might  have  tuised  their  verdict 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  {§  4038-4046.} 

Elrror  from  Dlitrlct  Court,  Bexar  County; 
Arthur  W.  Seeligson,  Judge. 

PersoDal  Injury  action  by  J.  R.  Norton 
against  the  Galveston,  Harrlsburg  Sc  San  An- 
tonio Railway  Company.  Judgment  (or  de- 
fendant, and  plaintiff  brings  error.  On  re- 
hearing. Rehearing  granted,  and  former 
opinion  withdrawn.    Reversed  and  remanded. 

Jas.  Routledge,  for  plaintiff  in  error.  Baker, 
Bofts,  Parker  &  Garwood,  Newton  &  Ward, 
and  W.  B.  Teagarden,  for  defendant  In  errtH:. 

FLT,  J.  This  is  a  personal  Injury  snlt  In- 
stitnted  by  plaintiff  In  error,  hereinafter 
styled  plaintiff,  and,  on  a  trial  by  Jnry,  re- 
sulted in  a  verdict  and  Judgment  for  defend- 
ant in  error. 

The  first  three  assignments  of  error  com- 
plain o(  a  special  charge  requested  by  de- 
fendant; the  one  point  pressed  against  It 
being  that  it  limited  "the  degree  of  care 
which  the  railway  company  Is  required  to 
exercise  to  such  care  as  a  very  highly  ex- 
perienced and  skillful  and  very  highly  pru- 
dent railroad  trackman  would'have  exercised 
under  all  of  the  circumstances."  The  charge 
Is  as  follows:  "A  railroad  company  is  not 
an  Insurer  o(  the  safety  of  its  passengers, 
bnt  it  is  only  required  to  exercise  that  very 
high  degree  of  care  which  a  very  highly  skill- 
ful, exp^lenced,  and  very  careful  person 
wonld  exercise  under  similar  circumstances 
In  the  conduct  of  that  business.  Applying 
tlie  rule  of  law  above  stated  to  the  facts  in 
this  case,  yon  are  charged  that  with  respect 
to  the  care  and  maintenance  of  its  track  at 
the  place  of  the  accident  defendant  and  its 
employes  were  required  to  exercise  only  the 
degree  of  care  above  defined — that  is  to  say, 
such  care  as  a  very  highly  experienced  and 
skillful,  and  very  highly  prudent,  railroad 
trackman  would  have  exercised  under  all 
the  circumstances  to  provide  for  the  safe 
passage  of  trains  over  the  track — and  it-  they 
did  so  this  is  all  that  the  law  required,  and 
should  you  so  find  the  facts  to  be,  defendant 
would  not  be  liable  in  this  case,  even  though 
you  should  find  that  the  train  was  derailed 
by  reason  of  a  defect  in  the  track  existing 
notwithstanding  such  care."  The  charge 
must  be  considered  in  the  light  of  the  allega- 
tions of  negligence,  which  were  as  follows: 
"That  said  accident  was  caused  solely  and 


only  through  the  negligence  of  said  defend* 
ant,  which  is  hereinafter  detailed;'  that  said 
defendant  negligently  failed  to  carry  plain- 
tiff safely,  as  was  its  duty  to  do,  and  negli- 
gently failed  to  have  its  railroad  traCk,  ties, 
and  roadbed  at  and  near  the  place  of  said 
accident  or  wreck  In  a  reasonably  safe  and 
secure  position  for  the  safe  operation  of  its 
trains  upon,  and  negligently  permitted  said 
track  at  said  point  to  be  In  a  defective,  un- 
safe, and  dangerous  condition,  in  this:  that 
the  rails  of  said  track  were  not  properly 
spiked  to  the  ties,  and  that  old  ties  bad  been 
removed  from  beneath  the  rails  and  new  ties 
placed  in  their  stead  for  spaces  of  several 
feet,  and  the  defendant  negligently  failed  to 
spike  and  tamp  said  replaced  ties  up  against 
the  bottom  of  said  rails,  and  negligently  fail- 
ed to  fill  in  between  said  ties  and  to  surface 
and  properly  tamp  the  same  so  as  to  make 
a  reasonably  safe  and  secure  roadbed  for  the 
operation  of  its  trains  thereon,  and  that  said 
negligence  rendered  the  said  track  unsafe 
and  dangerous,  and  caused  the  said  train  to 
become  derailed  and  wrecked,  and  said  neg- 
ligence was  the  proximate  cause  of  the  afore- 
said accident  and  the  consequent  injuries  to 
this  plaintiff.  Plaintiff  further  says  that 
each  or  all  of  the  aforesaid  acts  of  negli- 
gence on  the  part  of  the  defendant  company 
were  negligence  and  proximately  caused  the 
aforesaid  accident  and  the  consequent  in- 
juries to  this  plaintiff;  that  the  defendant 
well  knew  that  to  cause  said  ties  to  be  re- 
placed in  the  manner  hereinbefore  set  out 
and  its  track  to  be  in  the  aforesaid  condition 
was  dangerous,  and  would  result  in  the 
wrecking  and  derailment  of  its  trains  and  in- 
jury and  death  to  its  passengers  thereon,  or 
could  have  known  of  such  things  by  the  ex- 
ercise of  proper  care;  and  that  without  fault 
on  his  part  plaintiff  says  his  Injuries  are 
due  solely  to  the  negligence  of  the  defend- 
ant." The  only  issue  presented  by  the  peti- 
tion was  the  unsafe  condition  of  the  track  by 
a  failure  to  properly  spike  and  tamp  the  ties 
and  to  fill  in  between  them  and  surface  the 
same  where  old  ties  bad  been  removed  and 
new  ones  substituted,  and  those  were  the 
only  grounds  of  negligence  presented  by  the 
pleadings  and  evidence.  Under  Its  general 
denial  defendant  sought  to  show  that  it  had 
employed  skillful  trackmen  to  care  for  the 
track,  and  that  they  performed  that  duty  in 
a  very  careful  and  prudent  manner  the  day 
before  the  wreck  occurred.  Under  that  state 
of  case,  t^  whose  prudence  and  care  should 
the  conduct  of  defendant  be  measured  than 
that  of  a  "very  highly  experienced  and  skill- 
ful, and  very  highly  prudent,  railroad  track- 
man"? And  why  should  plaintiff  complain 
and  Insist  that  the  standard  should  be  ''that 
high  degree  that  wonld  be  used  by  very  pru- 
dent persons"?  Certainly  the  care  exercised 
by  "a  very  highly  experienced  and  skillful, 
and  very  highly  prudent,  railroad  track- 
man," many  years  of  whose  life  had  been  de- 
voted to  such  matters,  would  equal  in  de- 
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gree  the  high  degree  of  care  used  by  very 
prudent  persons,  no  matter  in  what  vocation. 
In  the  paragraph  of  the  charge  immediately 
preceding  the  one  criticised,  the  court  had  in- 
formed the  Jury  that  defendant  was  bound 
to  exercise  "that  very  high  degree  of  care 
which  a  very  highly  slcillful,  exi>erienced,  and 
very  careful  person  would  exercise  under 
similar  circumstances  In  the  conduct  of  that 
business,"  and  then,  in  applying  the  law  to 
the  facts  of  the  case  being  tried,  the  Jury 
were  told  that  the  railroad  company  should 
only  exercise  the  care  as  stated,  which  would 
be  the  care  of  the  "highly  »ci)erlenced  and 
skillful,  and  very  highly  prudent,  railroad 
trackman."  The  rule  laid  down  in  Railway 
V.  Halloren,  63  Tex.  63,  37  Am.  Rep.  744,  and 
commended  In  Railway  v.  Welch,  86  Tex.  203, 
24  S.'  W.  390,  40  Am.  St.  Rep.  829,  is  as  fol- 
lows: "Railroad  companies,  however,  are  not 
Insurers  of  the  safety  of  their  passengers 
further  than  could  be  i-equlred  by  the  exer- 
cise of  sucb  a  high  degree  of  foresight  as  to 
possible  dangers,  and  sucb  a  high  degree  of 
prudence  In  guarding  against  them  as  would 
be  used  by  very  cautious,  prudent,  and  com- 
petent persons  under  similar  circumstances." 
Applying  that  rule  to  this  case,  "very  cau- 
tious, prudent,  and  competent  persons"  would 
be  fully  covered  by  "highly  experienced  and 
skillful,  and  very  highly  prudent,  railroad 
trackmen,"  for  they  are  the  only  men  having 
charge  of  and  workhig  upon  railroad  tracks 
"under  similar  circumstances."  The  word 
"trackman"  would  comprehend  the  roadmas- 
ter  as  well  as  the  section  foreman,  and  the 
Jury  would  not  conclude  that  It  only  referred 
to  common  section  hand.  The  descriptive  ad- 
jectives used  necessarily  lifted  it  above  the 
common  laborer,  and  the  trackmen  who  testi- 
fied as  to  the  care  exercised  in  keeping  the 
track  in  repair  were  the  section  foreman  and 
roadmaster. 

The  fourth  assignment  complains  of  the 
latter  portion  of  the  third  section  of  the 
charge  where  the  Jury  was  Instructed:  "Or, 
if  yon  ttelieve  from  the  evidence  that  defend- 
ant's train  upon  which  plaintiff  was  a  pas- 
senger was  derailed  solely  by  reason  of  the 
act  of  some  person  or  persons  not  connected 
with  the  defendant  company,  then  in  either  of 
these  events  you  must  return  a  verdict  for 
defendant."  The  preceding  parts  of  the  sec- 
tion of  the  charge  In  question  presented  the 
negative'  of  the  grounds  of  negligence  alleged 
by  plaintiff.  If  the  train  was  derailed  "sole- 
ly by  reason  of  the  act  of  some  person  or 
persons  not  connected  with  the  defendant," 
then  It  was  not  liable  for  Injuries  inflicted 
by  the  derailment.  If  defendant  had  been 
guilty  of  a  failure  to  inspect  and  discover 
the  defect  In  the  track  before  the  derailment, 
the  act  of  a  third  party  would  not  be  the 
sole  cause  of  the  derailment,  but  the  negli- 
gence of  defendant  would  have  been  the  prox- 
imate cause  of  the  wreck.  The  charge  Is 
very  general,  but  is  correct  as  far  as  it  goes, 
and  plaintiff  might  have  amplified  it  by  a 


special  instrnction,  and  would  not  have  been 
such  error  as  required  a  reversal,  had  there 
been  sufficient  evidence  to  raise  the  issue 
submitted  In  it 

It  was  shown  by  the  evidence  of  Smith,  the 
section  foreman,  that  he  worked  on  the  track 
where  the  derailment  occurred  two  days  be- 
fore it  happened,  and  bad  taken  out  some  old 
ties  and  had  put  In  new  ones  to  the  extent 
of  six  new  ones  to  each  rail,  being  about  one- 
third  of  the  whole  number.  He  stated  ttiat 
he  tamped  the  ties  and  spiked  every  other 
new  tie,  without  putting  plates  on  them.  The 
plates  are  used  to  keep  the  rails  from  spread- 
ing, and  to  keep  them  from  cutting  Into  the 
ties.  The  witness  stated  that  he  "lined  up" 
the  track  about  5 :45  o'clock  p.  m.  on  Uie  day 
before  the  wreck,  which  occurred  before  day- 
break on  the  morning  of  the  22d  of  February, 
1905,  and  that  the  gauge,  while  not  perfect, 
was  good.  He  left  his  tools  and  a  push  car 
weighing  about  800  pounds  on  tlie  side  of  the 
track  at  the  place  where  the  wreck  occurred. 
The  push  car  was  found  on  the  morning  of 
the  wreck  about  600  or  700  feet  east  of  where 
It  had  been  left.  It  required  from  two  to 
four  men  to  put  the  push  car  on  the  track. 
It  was  down  a  dump  near  the  track.  It  was 
not  shown  that  any  of  the  tools  bad  l>een 
molested  or  usedi  There  were  two  locomo- 
tives attached  to  the  wrecked  train,  and  the 
engineer  on  the  front  engine  testified  that 
he  saw  the  track  Just  before  the  derailment 
and  "it  was  In  an  elbow  shape,"  and  that  the 
track  was  t^fvo  or  three  feet  out  of  line,  and 
yet  the  two  engines  passed  over  it  without 
being  derailed.  The  facts  narrated  are  the 
ones  depended  upon  to  raise  the  Issue  that 
the  track  had  been  tampered  with  by  out- 
side parties.  We  do  not  think  the  facts  raise 
the  issue.  That  the  push  car  had  l>een  lifted 
on  the  track  by  four  or  six  men,  carried  600 
or  700  feet,  and  then  dumped  off  down  an 
embankment,  merely  had  a  tendency  to  show 
that  persons  had  been  at  or  near  the  place  of 
the  wreck  before  It  occurred  and  had  moved 
the  push  car,  and  did  not  tend  to  show  any 
tampering  with  the  track.  The  statement 
that  the  track  was  out  of  line  to  the  extent 
stated  by  the  engineer  appears  improbable 
in  view  of  the  fact  that  one  or  Imtb  of  the 
engines  passed  safely  over  It  That  fact  in- 
dicates that  the  track  was  thrown  out  of 
line  by  the  locomotives  to  such  an  extent 
that  the  cars  were  derailed.  However,  If 
full  credence  Is  given  to  the  statement  of  the 
engineer,  it  does  not  tend  to  show  that  ma- 
iiclotls  persons  bad  tampered  with  the  track. 
That  trains  liad  passed  over  the  track  during 
the  night  did  not  tend  to  show  that  the  track 
had  been  thrown  out  of  alignment  by  some 
outside  party  after  they  had  passed.  It  Is 
fully  as  reasonable  to  conclude  that  the  pass- 
age of  the  trains  had  moved  the  track  more 
and  more  out  of  line  until  the  two  heavy  loco- 
motives struck  it  and  so  changed  the  align- 
ment that  the  cars  were  derailed.    Under  this 
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state  of  tbe  evidence  the  issue  of  the  train  be- 
ing derailed  by  wreckers  should  not  have  been 
submitted  to  the  Jury.  The  evidence  raised 
merely  a  suspicion  or  sormlse  that  wreckers 
might  have  caused  the  derailment,  and  that 
was  not  sufficient  to  warrant  a  submission  of 
the  question  to  the  Jury.  There  was,  to  all 
Intents  and  purposes,  no  evidence  whatever 
on  that  point.  The  burden  of  proving  that 
the  derailment  took  place  on  account  of  the 
track  having  t>een  tampered  with  by  mali- 
cious persons  rested  on  appellee,  and  carried 
with  it  the  burden  of  showing  that  due  care 
had  been  used  in  Inspecting  the  track  so  as 
to  discover  the  defects.  Thompson  v.  Rail- 
way (Tex.  Civ.  App.)  106  8.  W.  910.  In  sub- 
mitting the  issue  to  the  Jury  the  duty  of  in- 
spection and  care  in  discovering  the  danger- 
ous condltI<on  of  the  track  should  be  coupled 
with  it,  for  proof  of  the  track  having  been 
Interfered  with,  without  proof  of  the  exer- 
cise of  reasonable  diligence  In  discovering 
the  defect,  was  an  imperfect  defense.  Rail- 
way V.  Delaney,  169  111.  581,  48  N.  E.  476; 
Marcom  v.  Railway,  126  N.  C.  200,  35  S.  E. 
423;  Williams  v.  Lumber  Company,  114  La. 
805,  38  South.  567 ;  Railway  v.  Kane.  92  Ga. 
18T,  18  S.  B.  18,  22  L.  R,  A.  315.  Evidence 
tending  to  show  that  the  derailment  was 
caused  by  the  acts  of  malicious  persons  not 
connected  with  the  railroad  company  was  ad- 
missible under  a  general  denial.  Railway  v. 
Parker,  50  Tex.  831;  Thompson  v.  Railway, 
herein  cited. 

Plaintiff  sought  to  recover  on  the  ground 
that  the  rails  had  not  been  properly  spiked 
to  the  ties  and  the  ground  properly  tamped, 
and  asked  the  court  to  instruct  the  Jury  to 
return  a  verdict  for  him  if  he  had  proved 
those  grounds  qf  negligence,  and  of  course  It 
was  proper  to  tell  the  Jury  that  if  those 
grounds  had  not  been  established  plaintiff 
could  not  recover.  He  chose  to  particularize 
the  grounds  of  negligence,  and  could  recover 
on  no  others.  The  character  of  an  action  is 
fixed  by  the  allegations  in  the  pleadings,  and 
not  by  facts  subsequently  disclosed  by  the 
evidence.  Mlms  v.  Mitchell,  1  Tex.  443 ;  Lem- 
mon  V.  Hanley,  28  Tex.  219 ;  Tinsley  ▼.  Pen- 
niman,  83  Tex.  54,  18  S.  W.  718.  If  plain- 
tiff desired  to  avail  himself  of  the  presump- 
tion of  negligence  arising  from'  the  derail- 
ment, no  matter  how  caused,  he  should  have 
pleaded  negligence  generally,  as  was  done  in 
the  cases  cited  by  him.  This  disposes  of  the 
sixth,  seventh,  eighth,  and  ninth  assignments 
of  error. 

If,  as  stated  in  the  special  charges  given 
to  the  Jury,  at  the  request  of  defendant, 
plaintiff's  attorney  stated  to  the  Jury  that 
when  a  person  buys  a  ticket  to  travel  by 
train,  and  is  injured  while  on  the  train,  the 
railroad  company  is  liable  for  damages  "Just 
the  same  as  though  they  had  executed  their 
promissory  note  to  the  person  for  that  sum," 
the  court  did  not  err  in  stating  the  argument 
of  counsel  and  then  informing  the  Jury  that 


the  argimient  was  not  correct,  as  it  would 
make  railroads  insurers  of  the  safely  of  tbeii 
passengers.  It  was  denied  in  the  amended 
motion  for  new  trial  that  counsel  had  made 
the  statement  attributed  to  him  in  the  spe- 
cial charge,  and  that  denial  Is  supjjorted  by 
several  affidavits.  The  denial  was  met  by  an 
affidavit  to  the  effect  that  the  language  had 
been  used  and  objected  to  at  the  time  by 
counsel  for  defendant,  and  It  is  recited  in 
the  order  overruling  the  motion  for  new  trial 
that  the  court  had  considered  the  affidavits 
and  counter  affidavits,  and,  after  doing  so, 
had  overruled  the  motions.  The  speech  was 
made  In  the  presence  of  the  trial  Judge,  and 
it  was  a  matter  to  be  determined  by  him  as 
to  whether  counsel  had  used  the  language 
attributed  to  him.  An  appellate  court  Is  not 
Iki  a  position  to  overrule  the  action  of  a  trial 
court  under  such  circumstances.  Wolf  v. 
Brass,  72  Tex.  133,  12  S.  W.  159. 

The  eleventh  assignment  of  error  Is :  "The 
verdict  of  the  Jury  was  not  supported  by  any 
evidence,  and  a  new  trial  should  have  been 
granted."  The  assignment  Is  too  general  and 
indefinite  to  demand  consideration.  If  it  were 
proper  to  pass  on  the  evidence  when  a  Judg- 
ment Is  reversed. 

The  twelfth  assignment  of  error,  copied  in- 
to the  brief.  Is :  "The  court  erred  in  permit- 
ting the  witness  Ferguson  to  state  that  li) 
his  opinion  there  could  not  any  one  tell  from 
the  condition  of  the  track  after  the  accident 
what  Its  condition  had  been  prior  to  the  ac- 
cident" Although  a  number  of  plaintiff's 
assignments  appear  twice  In  the  record,  the 
twelfth  does  not  appear  at  all,  and  of  course 
cannot  be  considered  by  this  court  The  stat- 
ute requires  that  "the  appellant  or  plaintiff 
in  error  shall  in  all  cases  file  with  the  clerk 
of  the  court  below  all  assignments  of  error, 
distinctly  specifying  the  grounds  on  which  he 
relies,  before  he  takes  the  transcript  of  the 
record  from  the  clerk's  office.  All  errors  not 
distinctly  specified  are  waived."  Article  1018. 
Rev.  St  1895.  It  has  been  uniformly  held 
that  an  assignment  of  error  filed  after  the 
transcript  was  taken  out  will  be  disregarded. 
Legion  of  Honor  v.  Rowell,  78  Tex.  677,  15 
S.  W.  217;  Bopp  v.  Ganzer  (Tex.  Civ.  App.) 
26  S.  W.  444.  If  assignments  of  error  filed 
too  late  In  the  lower  court  will  not  be  con- 
sidered, it  would  seem  clear  that  one  not  filed 
at  all  should  not  be  considered. 

The  former  opinion  is  wlthdravra,  the  re- 
hearing is  granted,  and  the  Judgment  Is  re- 
versed, and  the  cause  remanded. 

On  Rehearing. 

It  was  stated  In  the  brief,  and  Is  reiterated 
in  this  motion,  that  there  was  evidence  to  the 
effect  that  several  parties  were  indicted  in 
Gonzales  county  for  wrecking  that  train,  and 
that  property  stolen  from  the  cars  offer  they 
were  wrecked  was  subsequently  recovered. 
There  was  no  evidence  tending  to  prove  those 
matters  allowed  to  go  before  the  Jury.     It 
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is  true  tbat  Piper,  a  witness  for  the  defend- 
ant, testified  that  property  was  recovered  tlut 
was  stolea  from  the  train  after  the  wreck,  but 
when  It  was  ascertained  that  he  knew  noth- 
ing about  such  recovery,  except  from  hearsay, 
the  conrt  excluded  the  testimony  from  the 
consideration  of  the  Jury.  The  witness  did  not 
know  that  any  pre^wrty  was  recovered,  and 
did  not  know  of  any  one  having  been  Indicted 
for  robbing  the  train.  Defendant  in  error 
did  not  offer  to  prove  that  any  one  was  Indicted 
for  wrec&lng  the  train;  the  only  statement 
made  of  what  was  desired  to  be  proved  by 
Piper  being  tliat  parties  liad  been  Indicted 
for  robbery  of  tlie  wrecked  train.  Piper  was 
not  allowed  to  testify  as  to  the  indictments 
simply  because  he  knew  nothing  about  the 
matter.  The  objection  to  the  testimony  was 
thus  stated:  "We  object  to  any  evidence  being 
Introduced,  and  to  this  witness  testifying  that 
any  one  had  been  charged  or  indicted  for  the 
offense  of  endeavoring  to  rob  this  train."  The 
court  said:  "I  will  sustain  the  objection." 
And  yet  It  Is  stated  in  the  motion  for  re- 
hearing that  "several  parties  were  Indicted  in 
Gonzales  county  for  wrecking  that  train,"  and 
the  evidence  of  Piper  Is  referred  to  to  sus- 
tain the  statement  The  witness  was  asked 
if  be  attended  court  as  a  witness  in  Oonzales 
in  cases  in  which  persons  were  diarged  with 
robbing  the  train.  His  answer  was:  "I  was 
(Called  to  attend."  The  evidence  was  objected 
to,  and  the  court  held  that  It  was  hearsay, 
"unless  the  witness  was  suhpcenaed."  It  was 
shown  that  the  witness  had  not  been  sum- 
moned, and  the  court  said:  "I  will  sustain  the 
objection.  Gentlemen,  you  will  not  consider 
the  answers  of  the  witness  to  the  last  ques- 
tions." That  is  all  that  there  was  to  uphold 
the  statement  that  "several  parties  were  In- 
dicted In  Gonzales  county  for  wrecking  that 
train."  There  was  not  even  an  offer  to  prove 
that  any  one  was  indicted  for  wrecking  the 
train,  but  to  prove  that  it  was  robbed  after 
It  was  wrecked. 

As  stated  in  our  former  opinion  the  two 
engines,  attached  to  the  train,  passed  safely 
■over  the  track  where  the  train  was  wrecked, 
and  it  Is  unreasonable  to  presume  that  they 
could  have  done  so  if  there  bad  been  "a  kink 
in  the  track  like  one's  elbow  at  the  Joint."  The 
testimony  on  that  point  is  too  improbable  to 
be  credited,  and  doubtless  it  would  not  have 
credited  if  the  mind  of  the  Jury  had  not  been 
Jlverted  from  the  only  issue  In  the  case  to 
Mie  not  made  by  the  evidence. 

There  was  no  evidence  tending  to  show  that 
thfr  wreck  was  caused  by  malicious  persons, 
and  It  was  error  to  Inject  tbat  Issue  into  tlie 
case,  and  the  argument  that  a  finding  that  the 
act  of  wreckers  was  the  "sole  cause"  of  the 
wreck  was  a  finding  that  the  defects  in  the 
track  caused  in  the  manner  alleged  did  not 
cause  the  wreck  cannot  be  sustained.  Here 
weliave  an  Issue  placed  before  the  Jury  tbat 
floes  not  arise  from  the  evidence  thereby 
jonveying  to  the  Jury  the  idea  that  the  court 
Oiought  there  was  evidence  In  regard  to  it, 


and  It  may  have  had  the  efTect  of  leading  the 
Jury  away  from  tbe  true  issue  in  the  case, 
and  of  causing  than  to  find  for  defendant  is 
error  on  that  issue  without  a  doe  regard  for 
the  evidence  introduced  by  the  plaintiff  in 
error  on  the  subject  of  tbe  wreck.  We  cannot 
determine  how  the  Jury  arrived  at  their  coo- 
closion,  and  we  are  unwilling  to  sacrifice  the 
rights  of  a  party  on  a  mere  hypotbesis  that 
the  Jury,  by  finding  a  verdict  under  tbe  con- 
demned charge,  must  have  found  tbat  there 
was  no  evidence  In  favor  of  the  position  of 
-plaintiff  In  error.  If  tbe  Jury  may  bare  been 
misled  by  the  erroneous  charge,  tbe  Jodgment 
will  be  reversed,  although  there  be  otber 
grounds  upon  which  the  Jury  might  have 
based  their  verdict  Love  v.  Wyatt,  19  Tex. 
S12:  Austin  V.  Talk,  20  Tex.  166;  Ponton  v. 
Ballard,  21  Tex.  622 ,'  Williams  v.  Conger.  49 
Tex.  682;  Hudson  v.  Morriss,  56  Tex.  585; 
Railway  v.  Greenlee,  62  Tex.  344. 
The  motion  for  rehearing  Is  overruled. 


FIELDS  et  aL  v.  BURNETT  «t  al. 

(Court  of  Civil  Appeals  of  Texas.     March  6, 
100&     Rehearing  Denied  April  2,  1908.) 

1.  TBESPASS   to   niT   TiTLK— EVIDEIIOB— RZO- 
0BD8— GONOLTTSIVXNSSS. 

Section  10  of  the  general  provisionB  of  the 
Constitution  of  the  Republic  oi  Texas  declared 
who  should  be  considered  citizens  of  the  repal>- 
lic,  and  that  all  citizens  then  living  in  Texas 
who  had  not  received  their  portion  of  land  in 
like  manner  as  colonists  should  be  entitled  to 
land  as  follows:  Elvery  head  of  a  family  to  one 
leaj^e  and  labor  of  land;  orplian  children  re- 
sidlDK  in  the  republic,  and  whose  parents  were 
-entitled  to  land  under  the  colonization  laws  of 
Mexico,  to  their  parents'  rights  at  yie  time  of 
their  death.  In  1838  tbe  board  of  land  commis- 
sioners issued  a  certificate  reciting  that  a  cer- 
tain woman  emigrated  to  Texas  in  1827,  had  a 
family,  died  in  1832,  lias  heirs  living,  and  that 
she  was  entitled  under  the  colonization  laws  to 
one  leagne  and  labor  of  land.  It  does  not  ap- 
pear that  she  ever  took  any  steps  towards  com- 
plying with  such  laws.  Thereafter  the  land  was 
surveyed,  and  in  1842  a  patent  thereto  issued  to 
the  heirs.  Held,  in  a  suit  to  try  title  betweea 
grantees  of  tbe  woman's  heirs  and  grantees  of 
her  administrator,  that  for  the  purposes  of  the 
suit  the  certificate  must  lie  regarded  as  concln- 
sive  that  the  woman,  during  her  lifetime,  as  aa 
emigrant  to  Texas  and  as  the  bead  of  a  family, 
had  l>ecome  entitled  to  tbe  land  specified  therein, 
and  that  at  the  date  of  the  adoption  of  tbe  Con- 
stitution she  had  heirs  residing  in  tbe  republic 

2.  Admisistkators— Pbopebtt  CONSriTOTlHO 
Assets  in  Gekebai.. 

Tbe  certificate  granted  was  a  part  of  the 
woman's  estate,  and,  as  such,  subject  to  admin- 
istration, and  was  not  the  property  of  her  heirs 
as  a  donation  to  them. 

3.  Public  LAnoe— Disposal  of  Lards  or  Es- 
tates. 

When  the  republic  declared  in  section  10  of 
the  general  provisions  of  the  Repoblic  of  Texas 
that  "orphan  children,  whose  parents  were  enti- 
tled to  land  under  the  colonisation  laws  of 
Mexico,  and  who  now  reside  in  the  republic, 
shall  be  entitled  to  all  tbe  rights  of  which  their 
parents  were  possessed  at  the  time  of  their 
death,"  it  recognized  as  existing  the  parents' 
rights,  and  provided  for  their  enforcement  in 
favor  of  the  orphan  children,  not  l>ecause  of  nny 
ohligation  to  the  children,  but  of  the  strong 
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moral  obligation  to  the  parents,  whose  right  ac- 
crued   upon    their    immigration ;     the    republie 
merely  assuming  the  obligation  to  immigrants 
which  rested  on  the  former  government 
4.  Tbebpabs   to   TBt    TrruE— Pboceedings— 

ADMI8BIBII.ITT  OF  DoCtTMENTABT  BVIDENOB. 

In  a  suit  to  try  title  between  the  grantees 
•f  decedent's  heirs  and  the  grantees  of  her  ad- 
ministrator, defendants  introduced  a  deed  by 
the  administrator  more  than  flO  years  old,  which 
recited  an  order  to  the  administrator  to  sell  land 
of  the  estate  for  certain  purposes,  etc.  It  did 
not  appear  that  the  sale  as  made  had  been  re- 
ported to  the  court,  but  It  was  shown  that  the 
county  courthouse  with  all  the  deeds  and  prp- 
bate  records  of  the  county  had  been  turned  more 
than  30  years  before  the  suit.  Defendants  and 
their  TCndors  who  claimed  under  the  deed  had 
paid  taxes  on  the  land  for  more  than  50  years, 
and  plaintiflfs  until  the  suit  had  never  made  any 
effort  to  enforce  their  claim  to  the  land.  The 
administrator  was  a  son-in-law  of  the  decedent, 
and  had  died  many  years  before  the  date  of  the 
trial.  Held,  that  the  deed  was  properly  admit- 
ted in  evidence,  and  sufficient  to  pass  the  title  to 
the  land  described  therein,  since  under  the  cir- 
cumstances it  must  be  presumed  that  every  re- 
quirement of  the  law  necessary  to  the  validity 
of  the  sale  was  complied  with. 

6.  Save.  ,    .  v 

Under  such  circumstances  another  deed  by 
the  administrator  to  another  portion  of  the  land, 
and  more  than  50  years  old,  and  reciting  an  or- 
der directing  the  sale,  the  administrator's  report 
of  the  sale,  and  the  court's  order  directing  the 
administrator  to  make  a  deed  conveying  the  land 
to  the  purchaser,  was  admissible  in  evidence, 
and  sufficient  to  pass  title  as  against  the  collat- 
eral attack  made  on  it  by  the  grantees  of  dece- 
dent's heirs. 

Appeal  from  District  Court,  Harris  County ; 
C.  E.  Ashe,  Judge. 

Suit  to  try  title  by  Bandolph  Fields  and 
otbers  against  C.  C.  Burnett  and  otbers. 
From  a  Judgment  for  certain  defendants  and 
interveners,  plalntlffa  appeal.    Affirmed. 

Rowe  ft  Rowe  and  Stayton  &  Berry,  for 
appellants.  Tbos.  B.  Greenwood,  Joe  H. 
Eagle,  and  L.  B.  Moody,  for  appellees. 

'TVILLSON,  a  J.  Tbe  suit  was  to  try  the 
title  to  the  Nancy  Gowen  survey  of  one  league 
and  one  labor  of  land  in  Liberty  and  Hardin 
counties.  .  It  was  commenced  by  a  petition 
filed  in  the  district  court  of  Liberty  county 
September  16,  1903.  Some  of  the  plalntifCB 
claimed  title  as  the  heirs,  and  otbers  claimed 
as  grantees  of  the  heirs  of  Nancy  Gowen, 
deceased.  The  defendant  Arch  McDonald 
claimed  title  to  the  northwest  quarter  of  the 
survey  as  a  purchaser  from  Nancy  Gowen's 
heirs.  As  to  tbe  remainder  of  the  survey  said 
McDonald  and  tbe  other  defendants  and  cer- 
tain parties  who  had  intervened  In  the  suit 
claimed  title  under  deeds  executed  by  Isaiah 
Fields  as  administrator  of  the  estate  of  Nancy 
Gowen,  deceased.  By  agreement  of  the  par- 
ties the  venue  of  the  suit  was  changed  from 
Liberty  to  Harris  county,  where,  by  a  further 
agreement  of  the  parties,  Judgment  was  ren- 
dered for  plaintlfifs  for  «»«/iibi  of  the  north- 
west quarter  of  tbe  survey,  and  for  the  de- 
fendant Arch  McDonald  for  the  remaining 
'"/iisi  of  said  quarter,  and  where,  on  a 
trial  bad  February  28,  1807,  Judgment  was 


rendered  in  favor  of  certain  of  the  defendants 
and  interveners  for  the  remainder  of  the  land. 
From  the  Judgment  so  rendered  appellants, 
plaintiffs  below,  prosecute  this  appeal. 

In  their  carefully  and  ably  prepared  brief 
appellants  Insist  tliat  the  certificate  by  virtue 
of  which  the  land  In  controversy  was  sur-  • 
yeyed  and  patented  was  not  a  part  of  the  es- 
tate of  Nancy  Gowen,  deceased,  but,  as  a  do- 
nation to,  was  the  property  of  her  heirs,  and 
that  therefore  tbe  conveyances  made  by  her 
administrator  could  not  pass  title  to  the  land 
to  the  parties  under  whom  appellees  claim. 
It  appears  from  the  record  that  Nancy  Gowen, 
then  a  widow,  with  her  yotmgest  child.  In 
1827  emigrated  to  Texas  from  Louisiana,  and 
in  1832,  while  residing  on  the  land  in  contro- 
versy, died.  It  does  not  appear  that  while  re- 
siding In  Texas  she  took  any  steps  towards 
complying  with  tbe  laws  then  In  force,  under 
the  provisions  of  which  she  might  have  been 
entitled  to  a  grant  of  land.  Section  10  of  the 
general  provisions  of  the  Constitution  of  the 
Republic  of  T^as  declared  that  "all  persons 
(Africans,  the  descendants  of  Africans  and 
Indians  excepted)  who  were  residing  in  Texas 
on  the  day  of  the  Declaration  of  Independence, 
sliall  be  considered  citizens  of  tbe  republic, 
and  entitled  to  all  the  privileges  of  such.  All 
citizens  now  living  In  Texas,  who  have  not 
received  their  portion  of  land  in  like  manner 
as  colonists,  shall  be  entitled  to  their  land  in 
tlie  following  proportion  and  manner:  Bvery 
bead  of  a  family  shall  be  entitled  to  one 
league  and  labor  of  land.  *  *  •  Orphan 
children  whose  parents  were  entitled  to  land 
under  the  colonization  laws  of  Mexico,  and 
who  now  reside  in  the  republic,  shall  be  en- 
titled to  all  the  rights  of  wliich  their  iKirents 
were  possessed  at  the  time  of  their  death."  . 
February  1,  1838,  the  board  of  land  commis- 
sioners for  Liberty  county  issued  a  certificate, 
numbered  94,  reciting:  "Whereas  proof  has 
been  made  to  us  that  Nancy  Gtowen  emigrated 
to  Texas  In  the  year  1827,  had  a  family,  died 
In  the  year  1832,  and  has  heirs  now  living: 
Therefore,  this  is  to  certify  that  the  said 
Nancy  Gowen  was  entitled  under  the  laws  to 
one  league  and  labor  of  land."  By  virtue  of 
this  certificate  the  land  in  controvert  was 
surveyed  and  field  notes  thereof  returned  to 
the  General  Land  Office  in  1838,  and  on  Jan- 
uary 28,  1842,  a  patent  thereto  was  issued  to 
the  lielrs  of  Nancy  Gowen.  For  the  purposes 
of  this  suit  the  recitals  In  the  certificate  must, 
we  think,  be  regarded  as  conclusively  estab- 
lishing that  Nancy  Gowen  during  her  lifetime, 
as  an  emigrant  to  Texas  and  as  the  head  of  a 
family,  had  become  entitled  to  tbe  quantum 
of  land  specified  therein,  and  that  at  the  date 
of  the  adoption  of  the  Constitution  slie  had 
heirs  residing  in  tbe  republic.  Walters  v. 
Jewett,  28  Tex.  102;  Babb  v.  Carroll,  21  Tex. 
766 ;  McPhall  v.  Bums,  42  Tex.  146;  Smith 
V.  Walton.  82  Tex.  651,  18  S.  W.  217. 

We  think  it  is  true,  as  appellants  contoid  it 
is,  that,  in  the  absence  of  a  compliance  by  her 
with  other  requirements  of  the  laws  then  in 
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force,  merely  by  her  emigration  to  and  resi- 
dence In  Texas  while  it  was  a  Mexican  state 
Nancy  Gowen  did  not  acquire  a  right  to  the 
land  of  which  the  courts  of  the  republic  could 
take  cognizance,  or  which  the  political  de- 
partment of  the  republic  was  under  any 
legal  obligation  to  respect  As  a  logical  se- 
quence It  would  follow  that  her  heirs  by 
descent  from  her  took  no  estate  In  the  land, 
or  the  right  to  it,  which  the  courts  or  the 
political  department  of  the  republic  were  un- 
der any  legal  obligation  to  respect  But 
while,  because  it  was  an  Imperfect,  Inchoate 
right,  the  republic,  when  it  succeeded  to  the 
Boyereign  power,  lawfully  might  have  re- 
fused to  recognize  her  right  or  the  right  of 
her  heirs  through  her,  it  did  not  see  proper 
to  do  so.  Instead,  when  It  declared  that 
"orphan  children  whose  parents  were  entitled 
to  land  under  the  colonization  laws  of  Mexico, 
and  who  now  reside  In  the  republic,  shall  be 
^titled  to  all  the  rights  of  which  their  parents 
were  possessed  at  the  time  of  their  death," 
It  recognized  as  existing  and  worthy  of  en- 
forcement the  parents'  rights,  and  provided 
for  their  enforcement  in  favor  of  the  orphan 
child.  The  rights  so  bestowed  upon  the  child 
did  not  rest  upon  an  obligation  of  any  kind 
to  the  child,  but  upon  an  obligation  to  the 
chUd's  parents.  The  tetter's  rights  accrued 
upon  their  emigration  to  Texas.  Babb  ▼. 
Carroll,  21  Tex.  705.  It  was  the  rights  so 
accruing,  resting  upon  the  obligation  of  the 
former  government  to  such  immigrants,  and 
therefore,  if  not  In  contract,  in  the  nature  of 
one,  which  the  republic,  by  the  constitutional 
provision  quoted,-  recognized  and  meant  to 
save  to  the  child.  In  elTect  the  republic  as- 
sumed the  obligation  to  Immigrants  which  rest- 
ed on  the  former  government,  and  in  its  own 
way  undertook  to  discharge  those  obliga- 
tions. The  provision  made  in  the  Constitu- 
tion for  such  immigrants,  in  the  sense  that 
the  republic  was  under  no  legal  obligation  to 
make  it,  was  a  donation;  but  In  a  bh>ader 
sense  It  was  not  a  donation.  The  republic 
had  become  the  sovereign  authority,  and  bad 
succeeded  to  the  benefits  accruing  to  the 
former  government  from  the  emigration  to 
and  continued  residence  in  Texas  of  the  par^ 
ties  for  whom  and  on  whose  account  the  pro- 
vision was  made.  The  rights  it  recognized 
had  been  acquired  on  the  faith  of  the  former 
government's  laws,  and  In  only  a  narrow 
sense  can  it  be  said  that  in  recognizing  and 
providing  for  the  enforcement  of  those  rights 
the  republic  was  making  a  donation  to  the 
Immigrants.  It  was  doing  more — as  the  suc- 
cessor to  the  benefits  its  predecessor  expected 
from  the  emigration  to  Texas  of  citizens  of 
other  countries  it  was  assuming  the  obliga- 
tion resting  on  its  predecessor  to  grant  to  the 
Immigrants  the  lands  which,  to  induce  them 
to  come,  it  had  promised  them.  If  the  ques- 
tion were  a  new  one,  the  writer,  therefore, 
woiild  be  inclined  to  the  opinion — not  con- 
curred in  by  the  other  members  of  the  court — 
that  a  certificate  issued  under  the  provision 


referred  to  of  the  Constitution  of  the  rQ)ublic 
should  not  be  regarded  as  Intended  to  be  a 
donation  merely,  bnt  instead  should  be  re- 
garded as  Intended  to  be  a  grant  In  perform- 
ance of  an  obligation  it  bad  assumed,  and  the 
consideration  fqr  such  performance  on  the 
part  of  the  relpublic  proceeding  from  the 
parents  that  their  children  should  be  held  to 
take  the  property  as  they  would  any  property 
derived  by  them  In  the  right  of  their  parents, 
that  Is,  charged  with  their  parents'  debts  and 
subject  to  administration  for  the  payment 
thereof.  But,  as  suggested  above,  the  ques- 
tion seems  not  to  be  a  new  one.  In  Flsbback 
▼.  Young,  19  Tex.  515,  Cornelius,  with  bis 
wife  and  children,  had  settled  In  Texas  In 
1831.  He  died  In  1832.  His  widow  married 
Young  in  1S35.  The  certificate  was  Issued  to 
Cornelius'  heirs.  In  a  partition  made  of  his 
estate  his  widow  was  allotted  one-half  and  his 
children  the  other  one-half  of  the  certificate 
The  children  afterwards  brought  suit  to  an- 
nul the  partition  on  the  ground,  among  others, 
that  the  certificate  having  been  granted  to 
Cornelius'  heirs  his  widow  was  not  entitled 
to  any  portion  of  It.  The  court  held  that.  If 
the  children  were  entitled  to  claim  as  "orphan 
children"  within  the  meaning  of  the  Constitu- 
tion, they  could  claim  only  their  father's 
rights,  and,  after  stating  that  the  land  bad  it 
been  granted  at  the  time  of  Cornelius'  death 
would  have,  been  community  property,  of 
which  the  widow  would  have  owned  one-half, 
the  court  adds:  "They  (the  children)  have  no 
personal  or  individual  right  to  the  laud  grant- 
ed. They  can  claim  only  as  representatives  of 
the  deceased.  They  represent,  not  only  the 
separate  estate  of  the  deceased,  but  also  his 
community  proiperty;  and  until  the  latter  la 
divided  they  may  be  considered,  and  in  grants 
of  this  character  always  have  been  considered, 
as  representing  the  whole  of  the  community 
estate.  •  ♦  ♦  Let  the  grant  be  Issued  ,as 
it  will.  If  the  issue  be  to  persons  represent- 
ing. In  form  or  In  fact  the  deceased,  it  must 
Inure  to  the  benefit  of  all  Interested  In  the 
estate.  It  is  not  questioned  but  that  the  board 
of  commissioners  had  lawful  authority  to 
issue  a  grant  for  the  benefit  of  this  estate. 
Such  question  cannot  be  regarded  as  an  open 
one.  Grants  of  this  character  have  always 
been  recognized  by  the  government,  and  It  is 
too  late  now  to  question  their  validity."  In 
Pendleton  v.  Shaw,  18  Tex.  Civ.  App.  439,  44 
S.  W.  1002.  It  appeared  that  In  1830  or  1833 
Pendleton  came  to  Texas  from  Virginia,  where 
he  left  his  wife  and  children  who  never  came 
to  the  state ;  that  he  married  again  In  Texaij, 
and  died  in  1835,  leaving  surviving  bim  his 
Virginia  wife  and  their  children  and  his 
Texas  wife,  who  shortly  after  bis  death  left 
the  state ;  and  that  on  March  14.  1839,  a  cer^ 
tiflcate  for  one  league  and  one  labor  of  land 
was  issued  to  his  heirs.  The  certificate  was 
treated  as  assets  of  his  estate,  and  sold  and 
conveyed  by  his  administrator.  It  was  held 
that  the  grant  to  Pendleton's  heirs  inured  to 
his  estate  and  became  assets  subject  to  ad- 
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uiInlstTation.  The  reasoning  of  the  court  In 
the  Flshback  Case  seems  to  be  applicable  to 
the  facts  of  this  one;  and,  keeping  in  vlevr 
property  rights  which  we  must  take  It  for 
granted  have  accrued  on  the  faith  of  a  deci- 
sion made  so  long  ago,  we  think  It  must  be 
regarded  as  conclusive  of  the  question  here. 
While  the  report  of  the  Pendleton  Case  does 
not  so  state,  the  certlflcate  there  in  question 
must  have  been  Issued  under  the  provision 
quoted  of  the  Constitution  of  the  republic. 
Assuming  that  it  was  so  Issued,  we  are  un- 
able to  see  how  it  can  be  distinguished  from 
this  case.  The  same  ruling  seems  to  have 
been  made  by  the  court  In  Soye  v.  Maverick, 
18  Tex.  100,  and,  hi"  effect,  in  Lyne  v.  Sanf ord, 
82  Tex.  61,  19  S.  W.  847,  27  Am.  St.  Bep.  852. 
And  as  further  supporting  the  proposition  that 
such  certificates  were  assets  subject  to  ad- 
ministration as  a  part  of  a  decedent's  estate 
see  Marks  v.  Hill,  46  Tex.  349;  Hill  t.  Kerr, 
78  Tex.  218,  14  8.  W.  566;  Rogers  v.  Ken- 
nard,  54  Tex.  35 ;  State  v.  Zaneo's  Heirs,  18 
Tex.  Civ.  App.  127,  44  S.  W.  527. 

Having  reached  the  conclusion  that  appel- 
lant's contention  that  the  certlflcate  and  the 
land  patented  by  virtue  of  it  was  not  as- 
sets of  Nancy  Gowen's  estate,  and  as  such, 
subject  to  administration,  must  be  overruled, 
It  would  be  useless  to  enter  Into  an  extended 
discussion  of  the  authorities  relied  upon  to 
support  it  It  is  believed  no  case  wlli  be 
found  where  it  has  been  held  that  a  certifi- 
cate issued  by  a  board  of  land  commissioners 
under  the  provision  in  question  of  the  Con- 
fltltutlon  of  the  republic  was  not  assets  of 
the  decedent's  estate,  and  as  such  subject 
to  his  debts.  But  briefly  reviewing  the  cases 
relied  on  by  appellants,  we  may  say  that 
In  I«onard  ▼.  Bives  (Tex.  Civ.  App.)  33  S. 
W.  291,  McKlnney  v.  Brown's  Heirs,  51  Tex. 
94,  and  Grant  v.  Wallis,  60  Tex.  352,  the 
certificates  In  question  had  been  Issued  by 
▼trtne  of  special  acts  of  the  Legislature, 
which  in  each  instance,  in  connection  with 
the  facts  In  the  particular  case  before  it, 
satisfied  the  court  that  it  was  intended  as 
a  donation.  In  Todd  v.  Masterson,  61  Tex. 
618,  the  certlflcate  was  issued  to  the  heirs 
of  one  Baker,  who  had  fallen  with  Travis  at 
the  battle  of  the  Alamo.  Baker  had  per- 
formed no  service  nor  any  act  in  contempla- 
tion of  the  issuance  of  such  a  certlflcate.  It 
was  held  to  be  a  donation  to  bis  heirs.  In 
Eastland's  Bx'r  v.  Lester,  15  Tex.  98,  in  con- 
formity to  the  provisions  of  an  act  for  the 
relief  of  certain  persons  formerly  prisoners 
of  war  in  Mexico,  Eastland's  executor  had 
received  from  the  government  a  sum  of  mon- 
ey which  a  creditor  of  Eastland  sought  to 
bare  returned  in  the  Inventory  as  a  part  of 
Eastland's  estate.  For  the  reasons  which 
controlled  in  the  disposition  made  of  Todd 
T.  Masterson  the  money  was  held  to  be  a 
gratuity  to  Eastland's  heirs,  and  not  subject 
to  administration.  In  Caustcl  v.  La  Coste, 
20  Tex.  269,  Castro  under  a  contract  with 
the  gOTemment  bad  Introduced  colonists  into 


Texas.  The  latter,  for  a  consideration,  had 
undertaken  to  convey  to  Castro  a  portion  of 
the  land  they  might  receive  as  colonists  un- 
der his  contract  with  the  government.  On 
account  of  his  failure  to  comply  with  its 
terms  Castro's  contract  was  declared  by  the 
state  to  be  inoperative  and  void.  Afterwards 
the  Legislature  passed  an  act  conceding  to 
the  colonists  the  land  they  would  have  been 
entitled  to  bad  they  and  Castro  complied 
with  their  forfeited  contracts.  It  was  held 
that  the  grant  to  the  colonists  was  a  dona- 
tion. If  the  case  on  principle  fairly  can  be 
distinguished  at  all  from  the  one  before  us, 
it  must  tie  on  the  ground  that  the  govern- 
ment was  under  no  obligation,  moral  or 
otherwise,  to  protect  the  colonists  from  the 
results  of  a  forfeiture  due  to  their  own  and 
Castre's  failure  to  comply  with  their  con- 
tracts, while  in  this  case  there  was  a  strong 
moral,  if  no  legal,  obligation  to  protect  and 
enforce  rights  acquired  by  Mrs.  Gowen  on  the 
faith  of  laws  In  force  in  Texas  at  the  time 
she  emigrated  to  the  state,  and  lost  to  her, 
not  as  the  result  of  any  fault  on  her 
part,  but  as  the  result  of  a  revolution  where- 
by another  government  became  the  sovereign 
authority. 

By  a  deed  dated  November  6,  1840,  I.  S. 
Fields,  as  administrator  of  the  estate  of  Nan- 
cy Gowen,  deceased,  undertook  to  convey  the 
east  one-half  of  the  league  and  labor  of 
land  to  Barkley  Townsend.  This  deed  was 
admitted  as  evidence  over  ai^Uants'  objec- 
tion on  the  ground  (1)  that  it  did  not  appear 
that  the  probate  court  had  authorized  the 
administrator  to  make  the  sale;  and  (2)  that 
the  sale  as  made  did  not  appear  to  have 
l>een  reported  to,  and  to  have  I>een  confirmed 
by,  said  court.  The  deed  objected  to  con- 
tained this  recital:  "Whereas  by  an  order 
of  the  honorable  probate  court  for  the  coun- 
ty of  Liberty,  empowering  Isaiah  Fields,  ad- 
ministrator of  the  estate  of  Nancy  Gowan, 
deceased,  to  sell  and  convey  land  belonging 
to  the  estate  of  the  said  Nancy  Gowan,  de- 
ceased, for  certain  purposes  in  said  order 
and  fully  to  do  and  perform  the  things  there- 
in specified  and  set  forth,"  eta  It  was  ad- 
mitted on  the  trial  that  the  courthouse  in 
Liberty  county,  where  the  administration  on 
Nancy  Gowan's  estate  had  been  pending, 
with  all  the  deed  and  probate  records  of 
that  county,  had  been  destroyed  by  fire  in 
1874.  It  seems  from  a  certified  statement 
made  by  the  comptroller,  forming  a  part  of 
the  record,  that  appellees  and  their  vendors 
claiming  under  the  administrator's  deeds  had 
rendered  the  land  for  taxation  since  1850. 
It  does  not  appear  that  appellants  before  the 
institution. of  this  suit  had  made  any  effort 
to  enforce  their  claim  to  the  land.  Fields, 
the  administrator,  was  a  son-in-law  of  Nan- 
cy Gowan,  having  married  her  daughter. 
The  date  of  his  death  is  not  shown  In  the 
record,  but  it  appears  that  at  the  date  of 
the  trial  of  appellants'  suit  he  had  been  dead 
many  years.    On  the  facts  stated  we  are  of 
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toe  opinion  that  the  deed  properly  was  ad- 
mitted as  eyldence,  and  that  It  was  BufBclent 
to  pass  to  Townsend  the  title  In  Nancy  Gow- 
en's  estate  to  tbe  east  one-half  of  the  league 
and  labor  of  land.  The  failure  to  recite  In 
Hie  deed  that  the  sale  as  made  by  tbe  ad- 
ministrator had  been  reported  to  and  con- 
flrmed  by  tbe  court,  even  if  sncfa  conflnn- 
ation  under  tbe  laws  then  existing  had  been 
necessary  to  Its  validity  would  not  hare  af- 
fected the  validity  of  the  sale.  Its  valid- 
ity did  not  depend  upon  recitals  in  the  ad- 
ministrator's deed,  but  upon  the  existence  of 
facts  authorizing  it  as  made.  Those  facts 
properly  would  have  been  shown  by  the  pro- 
bate records  of  Liberty  county,  and,  If  those 
records  had  been  in  existence,  must  have 
been  shown  in  support  of  the  deed.  But 
without  fault  on  the  part  of  appellees' those 
records  had  been  destroyed,  and,  had  every 
requirement  of  the  law  to  validate  the  sale 
been  scrupulously  complied  with,  they  had 
been  deprived  of  the  means  of  showing  such 
compliance.  During  the  34  years  following 
tbe  date  of  the  administrator's  sale  while 
those  records  were  In  existence,  no  question 
as  to  the  validity  of  the  sale  appears  to  have 
been  made,  and  more  than  60  years  had 
elapsed  from  the  date  of  that  sale  before 
appellants''  suit  attacking  it  was  Instituted. 
Under  such  circumstances  we  think  it  ought 
to  be  presumed,  in  the  absence  of  proof  to 
the  contrary,  that  every  requirement  of  the 
law  necessary  to  the  validity  of  the  sale  was 
compiled  with.  White  v.  Jones,  67  Tex.  640, 
4  S.  W.  161;  Baker  v.  Coe,  20  Tex.  435; 
Veramendi  v.  Hutchins,  48  Tex.  551;  Gar- 
ner V.  Lasker,  71  Tex.  431,  9  S.  W.  882; 
Maxson  V.  Jennings,  19  Tex.  Civ.  App.  700, 
48  8.  W.  788. 

By  a  deed  dated  April  1,  1048,  Fields,  as 
administrator,  undertook  to  convey  to  Chas. 
L.  Cleveland  the  southwest  quarter  of  the 
league.  This  deed  was  admitted  as  evidence 
over  appellants'  objection,  on  grounds  simi- 
lar to  those  urged  to  the  admissibility  of  the 
administrator's  deed  to  Townsend.  The  deed 
recited  the  order  of  the  probate  court  of 
Liberty  county  directing  the  sale  to' be  made, 
the  administrator's  report  of  the  sale  as 
made  by  him,  and  the  order  of  the  court 
directing  him  to  make  a  deed  conveying  the 
land  to  the  purchaser.  The  orders  of  the 
court  were  not  as  full  and  specific  as  prop- 
erly they  might  have  been,  but  nevertheless 
we  think  furnish  sufficient  support  for  the 
administrator's  deed  as  against  the  collateral 
attack  made  on  same  by  the  plaintiffs. 

In  view  of  the  conclusions  reached  that 
the  land  was  assets  of  Nancy  Gowen's  estate, 
and  as  such  subject  to  administration,  and 
that  the  administrator's  deeds  were  sufficient 
to  pass  to  parties  under  whom  defendants 
and  Interveners  claimed  title  to  the  east  half 
and  southwest  quarter  of  the  survey,  the 
other  objections  urged  by  appellants  to  the 
Judgment  need  not  be  noticed. 

Tbe  Judgment  is  affirmed. 


WANN  T.  WANN. 
(Supreme  Court  of  Arkansas.    March  16,  1908.> 

1.  DiVOBCB— EVIDENCB— SdITICIENCT. 

A  complaint  in  divorce  that  plaintiff's  wife- 
had  habitually  and  Bystematicafly  pursued  a 
course  of  personal  indignities  towards  him,  con- 
sisting of  unmerited  reproach,  rudeness,  con- 
tempt, studied  neglect,  and  open  insult,  which 
conduct  was  persisted  in  until  his  condition  was 
rendered  intolerable,  is  sustained  by  evidence 
that  defendant  had  repeatedly  and  for  some  time 
abused  plaintiff  unmercifully,  and  treated  him 
with  contumely,  and  where  her  own  testimony 
showed  hatred  and  contempt  for  plaintiff,  and 
it  appeared  that  she  had  said  that  she  hated  him 
worse  than  anything  on  earth,  and  that  it  would 
do  her  more  good  than  anything  else  to  kill  him. 
[BM.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  17,  Divorce,  If  442-448.] 

2.  Same— CuBTODT   and    Support   of   Chil- 
dren— Gbodnds  for  Award  of  CusroDy. 

The  custody  of  a  girl  about  six  years  old,  on 
divorce  by  a  husband,  should  be  awarded  to  the 
wife,  where  the  husband  has  no  home  or  prop- 
erty, and  she  is  able  to  provide  for  her,  provided 
that  whatever  orders  are  made  in  that  regard  be 
temporary  and  subject  to  be  revoked  or  modi- 
fied, to  the  end  that  the  care  of  the  child  may  be 
under  the  strict  supervision  of  the  court,  and 
that  while  in  the  wife's  custody  the  husband 
shall  be  permitted  to  visit  her. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  17.  Divorce,  U  781-787.] 

Appeal  from  Randolph  Chancery  Court; 
Geo.  T.  Humphries,  Chancellor. 

Divorce  by  Joseph  G.  Wann  against  Lizzi* 
J.  Wann.  Decree  for  defendant,  and  com- 
plainant appeals.  Reversed  and  remanded,, 
with  directions. 

Henderson  &  Campbell,  for  appellant  Liz- 
zie J.  Wann,  pro  se. 

BATTLE,  J.  Joseph  G.  Wann  asked  for  a 
divorce  from  his  wife,  Lizzie  J.  Wann,  and 
for  the  custody  of  their  child,  Virgle  May. 
For  cause  of  divorce  he  alleged  that  his  wife 
"habitually  and  systematically  pursued  a 
course  of  personal  indignities  towards  him, 
consisting  of  unmerited  reproach,  rudeness, 
contempt,  studied  neglect,  and  open  Insult, 
which  conduct  was  persisted  In  by  her  until 
bis  condition  was  rendered  Intolerable." 

The  defendant  answered,  and  denied  that 
she  was  guilty  of  the  personal  indignities  al- 
leged by  the  plaintiff  against  her,  and  alleged 
for  cause  for  divorce  from  her  husband  that 
he  had  been  a  "shiftless  and  Improvident 
man,"  "and  that  he  had  repeatedly  spoken 
slanderously  about  her  to  others,  accusing 
her  of  Intimacy  with  other  men,  and  thus 
T^idering  her  life  intolerable,"  and  asked 
for  divorce  and  custody  of  their  child. 

The  court  rendered  a  decree  dismissing 
plaintiff's  complaint  for  want  of  equity,  and 
granting  her  a  divorce,  and  giving  her  the 
custody  of  the  child. 

We  think  that  tbe  evidence  suBtaina  the  al- 
legations of  the  complaint  The  defaadant 
had  repeatedly  and  for  some  time  abused 
plaintiff  unmercifully,  ai^Ited  to  him  oppro- 
brious epithets,  treated  him  with  contumely« 
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beyoud  bis  tnaohood  to  bear,  and  sufficient 
to  render  hla  condition  Intolerable.  Her  own 
testimony  supports  tbe  allegations  of  his 
complaint,  and  ftbows  hatred  and  contempt 
for  ber  husband.  She  said  to  one  witness 
that  "she  hated  him  worse  than  anything  on 
earth,"  and  "that  it  would  do  her  more  good 
than  anything  else  to  kill  him."  How  conld 
bis  condition  under  such  circumstances  be 
otherwise  than  Intolerable? 

They  have  only  one  child,  a  little  girl, 
named  Virgle  May.  She  Is  about  six  years 
old,  of  that  age  when  she  needs  the  care  of 
a  mother.  He  has  no  home  or  property.  The 
mother  Is  financially  able  to  provide  for  her. 
"We  think  that  the  mother  should  have  the 
present  custody  of  the  little  girl";  "but 
whatever  orders  are  made  In  this  regard 
should  be  expressly  temporary  In  their  opera- 
tion, and  subject  at  all  times  to  be  revoked 
or  modified,  to  the  end  that  the  care  and 
control  of  the  child  may  be  under  the  strict 
supervision  of  the  court,"  and  that  while  In 
the  custody  of  the  mother  the  father  should 
be  allowed  to  visit  ber  at  all  reasonable 
hours. 

The  decree  of  the  chancery  court  Is  revers- 
ed, the  complaint  of  appellee  Is  dismissed, 
and  the  cause  is  remanded,  with  directions 
to  the  court  to  render  a  decree  In  accordance 
with  this  opinion. 


BEAL-DOTLB  DRY  GOODS  CO.  v.  CARE. 
(Supreme  Gonrt  of  Arkansas.    March  16,  1906.) 

1.  NEOLIOKNCE— EUEVATOBS — Care    Requibed 

OF  One  Approaching  Elevator  Shaft. 
It  la  not  the  doty  as  a  matter  of  law  of  one 
approaching  an  elevator  shaft  in  a  store  for  the 
purpose  of  taking  the  elevator  to  stop  and  In- 
vestigate as  to  whether  or  not  the  cage  Is  in 
position,  though  he  is  bound  to  exercise  snch 
care  as  a  person  of  ordinary  prudence  would 
exercise  under  like  circumstances  for  his  own 
safety. 

2.  Sake— OoNTBiBUTOBT  Nkguoenoe— Ques- 
tions FOB  Jttbt. 

In  an  action  for  injuries  through  falling 
down  an  open  elevator  shaft  in  defendant's 
store  building,  whether  plaintiff  was  negligent 
in  failing  to  stop  when  approaching  the  shaft  in 
order  to  ascertain  whether  the  cage  was  in  po- 
sition held,  under  the  evidence,  a  question  for 
the  jury. 

3.  SAHB— SUFFICIENCT  OF  EVIDENCE. 

In  an  action  for  Injuries  through  falling 
down  an  open  elevator  shaft  in  defendant's 
store  building,  evidence  examined,  and  Aelii  to 
support  a  verdict  for  plaintiff. 

4.  Evidence— Res  Gest^. 

In  an  action  for  injuries  through  falling 
down  an  elevator  shaft,  the  door  of  which  was 
alleged  to  have  been  left  open,  a  declaration  of 
a  witness  made  immediately  after  the  accident 
that  "a  man  pushed  the  door  open,  and  walked 
in,"  was  admissible  as  part  of  the  res  gestae. 

[Ed.  Note.--For  cases  in  point,  see  Cent  Dig. 
voL  20,  Evidence,  81  330%,  364.] 

5.  Sake— In  General. 

Under  Kirbv's  Dig.  I  3005,  providing  that 
infants  under  the  age  of  10  years,  and  over 
that  age,  if  Incapable  of  understanding  the  obli- 

?;atlon  of  an  oath,  shall  be  Incompetent  to  testi- 
y,  the  incompetency  of  an  infant  as  a  witness 


does  not  affect  the  admissibility  as  evidence  of 
an  infant's  declaration  otherwise  admissible. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;   Edward  W.  Wlnfleld,  Judge. 

Action  by  W.  N.  Carr  against  the  Beal- 
Doyle  Dry  Goods  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Moore,  Smith  &  Moore,  for  appellant.    J 
H.  Harrod  and  W.  R.  F.  Payne,  for  appellee 

McCULI/OCH,  J.  Appellant  corporation  U 
engaged  In  the  wholesale  dry  goods  business 
In  the  city  of  Little  Rock,  and  occupies  ai 
Its  place  of  business  a  three-story  building, 
wherein  it  maintains  an  elevator  for  th( 
carriage  of  passengers  from  floor  to  floor. 
Appellee  was  injured  by  falling  down  the 
elevator  shaft,  and  sues  to  recover  the  dam- 
ages sustained,  alleging  negligence  of  a  serv- 
ant of  appellant  in  allowing  the  door  of  the 
elevator  to  stand  open  when  the  car  was  not 
In  place  to  receive  passengers.  The  Jury 
awarded  damages,  and  an  appeal  has  been 
prosecuted  from  the  Judgment. 

Appellee  went  Into  the  building  to  see  one 
of  appellant's  employes  who  was  at  work  on 
the  third  floor,  and,  when  he  went  In  the 
store,  be  was  directed  by  some  one  sitting  on 
the  inside  of  the  door,  apparently  an  em- 
ployg,  to  take  the  elevator.  He  described 
the  way  In  which  the  Injury  occurred  as  fol- 
lows: "I  walked  In  the  store,  and,  when  I 
got  as  far  from  the  door  as  from  here  to  that 
stove,  some  gentleman  said,  'Who  do  you 
wish  to  see?*  I  said.  'Mr.  Head.'  He  said: 
'He  Is  on  the  third  floor.  Go  back,  and  take 
the  elevator.'  There  were  a  number  of  boxes 
of  goods  upon  each  side  of  the  little  aisle, 
not  over  six  feet  wide,  and  I  went  back.  I 
never  had  been  In  the  elevator.  I  went 
straight  back,  and,  when  I  went  back  to- 
wards the  end  of  the  house,  I  think  probably 
a  little  past  the  middle  of  the  house — I  never 
was  In  there  but  twice  In  my  life — when  I 
got  back  there.  It  was  very  dark,  and  I  could 
hardly  see  the  floor.  I  turned  to  the  left. 
There  was  a  frame,  and  the  door  of  the 
elevator  was  open.  It  looked  to  me  exactly 
like  there  was  as  much  floor  inside  as  out 
I  stepped  In  that  hole.  When  I  stepped  in  the 
hole,  that's  about  all  I  knew.  They  got  me 
out,  and  hauled  me  home."  At  the  time  the 
Injury  occurred  the  elevator  car  was  up  at 
the  third  floor,  and  appellee  fell  down  the 
shaft,  a  distance  of  about  15  feet,  to  a  con- 
crete floor  at  the  bottom.  Attention  of  em- 
ployes in  the  store  was  attracted  by  bis 
groans,  and  he  was  found  In  a  helpless  con- 
dition. No  other  eyewitness  to  the  accident 
testified  In  the  case,  but  the  elevator  boy 
and  two  ladles  who  were  In  tbe  car  on  the 
last  preceding  trip  from  the  first  fioor  testi- 
fied that  tbe  boy  shut  the  door  when  the  car 
started  up.  The  case  was  submitted  to  the 
jury  upon  Instructions  conceded  to  be  correct 
as  to  the  duty  of  appellant  In  operating  tbe 
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elevator  and  care  or  negligence  In  that  re- 
spect; and  the  court  gave  several  Instruc- 
tions on  appellant's  request  as  to  the  duty 
of  appellee  to  exercise  "the  precautions  for 
his  safety  that  an  ordinarily  prudent  person 
would  take  under  the  circumstances  to  as- 
certain whether  the  elevator  cage  was  in 
position  before  he  entered,  or  attempted  to 
enter,  the  elevator  shaft." 

The  court  refused  to  give  the  following  in- 
struction, which  refusal  is  assigned  as  er- 
ror: V(5)  If  you  find  that,  upon  reachiug 
the  elevator,  plaintiff  walked  In  without 
stopping,  and  without  making  any  investiga- 
tion to  ascertain  whether  the  cage  was  in 
position,  and,  if  he  had  stopped  and  made  an 
investigation,  be  would  not  have  received  his 
injuries,  then  he  cannot  recover  In  this  cause, 
and  he  cannot  excuse  himself  from  making 
an  investigation  by  reason  of  the  fact  that 
the  light  at  the  elevator  was  so  bad  that  he 
could  not  distinguish  the  open  space  of  the 
elevator  shaft  from  the  surface  of  the  floor 
upon  which  he  was  walking."  This  instruc- 
tion was  incorrect,  and  was  properly  refused. 
It  should  not  be  said  as  a  matter  of  law  that 
It  was  the  duty  of  appellee  to  stop  for  the 
purpose  of  investigating  the  condition  which 
existed.  It  was  his  duty  to  exercise  such 
care  as  a  person  of  ordinary  prudence  would 
exercise  under  like  circumstances  for  his  own 
safety,  and  whether  it  was  proper  or  neces- 
sary for  him  to  stop  in  order  to  do  this  was 
a  question  for  the  Jury.  Railway  Co.  v. 
Martin,  61  Ark.  549,  33  S.  W.  1070 ;  Railway 
Co.  V.  Amos,  54  Ark.  150,  16  S.  W.  362. 

It  is  insisted,  aside  from  this  instruction, 
that  appellee's  own  account  of  the  accident 
convicts  him  of  contributory  negligence,  and 
that  for  this  reason  the  verdict  is  unsupport- 
ed by  evidence.  We  do  not  think  so.  There 
is  strong  reason  for  finding  that  appellee  was 
guilty  of  negligence  in  walking  Into  the 
open  elevator  shaft,  if  it  was  open  as  be 
claims,  but  we  cannot  say  as  a  matter  of  law 
that  he  was  negligent.  That  was  a  question 
for  the  Jury.  It  is  true  that  be  might,  by 
close  investigation,  have  discovered  that  the 
car  was  not  in  place,  and  that  the  shaft  was 
open,  but  that  is  not  the  question.  Did  he 
exercise  such  care  for  bis  own  safety  as  a 
person  of  ordinary  prudence  would  have 
exercised  under  like  circumstances?  That  is 
what  the  law  required  of  him,  and  all  that 
it  required;  and  whether  or  not  he  did  that 
was  a  question  of  fact  to  be  determined  from 
all  the  evidence.  Of  course,  there  are  many 
acts  and  omissions  which  courts  as  matters 
of  law  characterize  as  negligence  per  se. 
And,  if  the  evidence  in  this  case  showed  that 
appellee  walked  blindly  Into  the  open  shaft 
without  exercising  any  precaution  for  his 
own  safety,  we  would  say  that  he  had  been 
guilty  of  negligence  which  precludes  recovery. 
Such,  however,  is  not  the  state  of  the  case. 
He  says  that  he  looked,  and  that  It  appeared 
to  him  in  the  dim  light  that  there  was  a 
floor  inside  the  open  space  as  If  it  was  the 


floor  of  the  car.  If  he  bad  not  looked  at  all 
— in  other  words,  if  he  bad  failed  to  exercise 
any  of  his  senses  to  discover  danger — then 
be  would  have  been  guilty  of  negligence. 
Whether  be  did  so  to  the  extent  that  a  per- 
son of  ordinary  prudence  would  under  the 
cireumstanceB  have  done  was  a  question  for 
the  jury.  This,  because  the  open  door  of  ttie 
elevator  could  be  regarded  as  an  invitation 
to  enter,  and  might  to  some  extent  have 
thrown  him  off  his  guard.  Railway  Co.  v. 
Amos,  54  Ark.  159,  15  S.  W.  362;  8  Elliott 
on  Railroads,  {  1157,  and  cases  cited;  Di- 
rectors, etc.,  V.  Wanless,  7  Eng.  &  Irish  App. 
12;  Merrigan  v.  B.  &  A.  R.  Co.,  154  Mass. 
189,  28  N.  E.  149;  Palmer  v.  Railroad  Co., 
112  N.  Y.  234,  19  N.  E.  678 ;  Abbott  v.  C,  M. 
&  St.  P.  Ry.  Co.,  30  Minn.  482,  16  N.  W.  266: 
Missouri,  etc.,  Ry.  v.  Ray,  25  Tex.  Cir.  App. 
567,  63  S.  W.  912.  The  New  York  Court  of 
Appeals  in  Palmer  v.  Railroad  Co.,  supra, 
where  a  traveler  went  upon  a  railroad  track 
pursuant  to  an  invitation  implied  from  an 
open  gate  and  was  Injured,  said:  "Negli- 
gence is  not  presumed;  and,  where  by  the 
act  of  the  defendant  a  person  has  reason  to 
believe  that  he  may  cross  the  track  in  safety, 
bis  attempt  to  do  so  and  his  lack  of  that  vig- 
ilance which  under  the  circumstances  might 
be  required  cannot  be  regarded  as  constitut- 
ing negligence.  He  is  still  bound  to  exercise 
ordinary  and  reasonable  care,  but  the  meas- 
ure of  bis  duty  varies  with  the  peculiar  cir- 
cumstances of  the  case,  and  its  fulfillment 
must  be  determined  by  the  jury."  The  same 
rule  is  laid  down  with  respect  to  entering 
elevators.  Dawson  v.  Sloan,  49  N.  Y.  Super. 
Ct.  304 ;  Colorado  Mort.  Co.  v.  Rees,  21  Colo. 
435,  42  Pac.  42;  Bank  v.  Morgolofskl,  75  Md. 
432,  23  Atl.  1027,  32  Am.  St  Rep.  403 :  Hop- 
kinson  v.  Knapp,  92  Iowa,  328,  60  N.  W.  653. 
We  conclude,  therefore,  that  the  Instructions 
upon  which  the  case  was  submitted  to  the 
Jury  were  correct,  and  that  the  evidence  was 
sufiScIent  to  sustain  the  verdict 

Appellant  offered  to  prove  as  a  part  of  the 
res  gestae  a  declaration  or  statement  made  by 
Manuel  Baugb,  a  child  six  years  of  age.  Im- 
mediately after  the  accident  The  court  re- 
fused to  admit  the  testimony,  and  exceptions 
to  this  ruling  were  duly  saved.  The  declara- 
tion made  by  the  child  and  the  circumstances 
under  which  it  was  made  were  as  follows: 
3.  M.  Baugb,  the  father  of  the  boy,  was  In 
the  store  at  the  time,  accompanied  by  bis 
wife  and  the  child.  Jack  Maloney,  a  sales- 
man in  the  store,  testifled  that  he  was  near 
the  elevator  shaft  on  the  first  floor,  and  beard 
groans  or  cries  of  pain  down  the  shaft ;  that 
just  as  he  heard  the  groans  the  little  boy 
came  running  to  hUu  from  in  front  of  the 
elevator  door,  and  said  to  witness:  "A  man 
came  up  and  pushed  open  the  door,  and  walk- 
ed in."  He  stated  that  the  child  appeared 
to  be  greatly  excited,  and  that  be  (witness) 
immediately  went  down  to  the  bottom  of  the 
shaft  in  the  basement,  and  found  appellee 
in  the  injured  condition.    The  court  exclad- 
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ed  the  etatements  of  the  witness  concerning 
the  declaration  made  to  blm  by  the  child. 
Appellant  also  offered  to  prove  by  Mr.  Baugh 
that  the  boy  ran  to  him  from  the  elevator, 
apparently  much  excited,  and  pulled  him 
down,  and  said:  "Papa,  a  man  pushed  the 
door  of  the  elevator  open,  and  walked  In." 
This  was  also  excluded  by  the  court.  The 
Importance  of  this  testimony  on  the  disputed 
question  whether  the  door  to  the  shaft  was 
left  open  by  apftellant's  servant  or  whether 
appellee  opened  It  is  obvious;  and,  if  It 
was  Improperly  excluded,  a  reversal  of  the 
case  must  result.  It  Is  contended  on  behalf 
of  appellee  that  the  testimony  was  not  ad- 
missible for  the  reasons  (1)  that  the  declara- 
tion of  the  boy  was  a  narrative  of  the  inci- 
dent, and  not  a  part  of  the  res  gestae;  and 
(2)  that  the  tender  age  of  the  child  rendered 
his  statements,  even  though  admissible  as  a 
part  of  the  res  gestse,  incompetent.  It  is 
not  ea«y  always  to  determine  when  a  decjara- 
tion  Is  a  part  of  the  res  gestae.  It  is  de- 
pendent upon  the  particular  clrcumstamces 
under  which  the  declaration  is  made.  This 
court  in  Clinton  v.  Estes,  20  Ark.  225,  said: 
"It  may  be  difficult  to  determine  at  all  times 
when  declarations  shall  be  received  as  a  part 
of  the  res  gest«e.  Bnt,  when  they  explain 
and  illustrate  It,  they  are  clearly  admissible. 
Mere  narratives  of  past  events,  having  no 
necessary  connection  with  the  act  done,  would 
not  tend  to  explain  it.  But  the  declaration 
may  properly  refer  to  a  past  event  as  the  true 
reason  of  the  present  conduct."  In  Carr  v. 
State,  43  Ark.  102,  the  court  said:  "Nor  need 
any  suclt  declarations  be  strictly  coincident 
as  to  time,  if  they  are  generated  by  an  ex- 
cited feeling  wliicb  extends  without  break  or 
let-down  from  the  moment  of  the  event  they 
Illustrate."  And  In  Flynn  v.  State,  43  Ark. 
292,  tlie  court  said:  "It  often  becomes  diffi- 
cult to  determine  when  declarations  shall  be 
received  as  part  of  the  res  gestae.  In  cases 
like  this  words  uttered  during  the  continu- 
ance of  the  main  action,  or  so  soon  there- 
after as  to  preclude  the  hypothesis  of  con- 
coction or  premeditation,  whether  by  the 
active  or  passive  party,  become  a  part  of 
the  transaction  itself,  and,  if  they  are  rele- 
vant, may  be  proved  as  any  other  fact,  with- 
out calling  the  party  who  uttered  them."  In 
Railway  Co.  v.  Leverett,  48  Ark.  333,  3  S.  W. 
50,  3  Am.  St.  Rep.  230,  the  court  quoted  with 
approval  the  following  statement  on  the  sub- 
ject from  Wharton  on  Evidence,  H  258-267: 
"In  other  words,  they  must  stand  in  imme- 
diate causal  relation  to  the  act — a  relation  not 
broken  by  the  interposition  of  voluntary  In- 
dividnal  wariness,  seeking  to  manufacture 
evidence  for  itself.  Incidents  that  are  thus 
Immediately  and  unconsciously  associated 
with  an  act,  whether  such  Incidents  are  do- 
ings or  declarations,  become  in  this  way 
evidence  of  the  character  of  the  act  •  •  * 
Therefore  declarations  which  are  the  Im- 
mediate accompaniments  of  an  act  are  ad- 


missible as  a  part  of  the  res  gestae,  remem- 
bering that  immedlateness  is  tested  by  close- 
ness, not  of  time,  but  by  causal  relation  as 
just  explained."  Many  other  cases  are  cited 
and  quoted  from  in  the  Leverett  Case  which 
illustrate  the  varied  applications  of  the  doc- 
trine, and  all  of  them  tend  to  sustain  the  con- 
tention that  In  the  present  case  the  declara- 
tion of  the  child  was,  under  the  circumstan- 
ces, a  part  of  the  res  gestae,  and  was  ad- 
missible unless  otherwise  objectionable  on 
account  of  the  age  of  the  declarant.  Prof. 
Wigmore  says  this,  with  respect  to  the  time 
the  declaration  is  made:  "It  is  to  be  ob- 
served that  the  statements  need  not  be  strict- 
ly contemporaneous  with  the  exciting. cause. 
They  may  be  subsequent  to  it,  provided  tliere 
has  not  been  time  for  the  exciting  influence 
to  lose  its  sway  and  to  be  dissipated.  The 
fallacy,  formerly  entertained  by  a  few  courts, 
that  the  utterances  must  be  strictly  contempo- 
raneous, owes  its  origin  to  a  mistaken  ap- 
plication of  the  verbal  act  doctrine."  8  Wig- 
more,  Ev.  {  1750.  The  circumstances  of  this 
case,  both  in  point  of  time  and  in  causal  re- 
lation to  the  main  transaction,  bring  it  with- 
in the  doctrine  which  admits  the  declaration 
in  evidence  as  a  part  of  the  transaction  it- 
self. It  is  certain  that  the  declaration  was 
made  immediately  In  point  of  time,  after  the 
happening  of  the  accident,  and  that  the  dec- 
laration itself  was  the  spontaneous  emanation 
bom  of  the  excitement  of  the  moment 

WAb  the  declaration  rendered  inadmissible 
on  account  of  the  age  of  the  declarant?  The 
answer  to  this  inquiry  makes  it  necessary  to 
Consider  the  grounds  upon  which  declarations 
made  at  the  time  of  the  occurrence  of  the 
main  transaction,  or  immediately  thereafter, 
are  held  to  be  competent  evidence  concerning 
the  transaction.  The  statutes  of  this  state 
declare  infants  under  10  years  of  age  incom- 
petent to  testify  on  account  of  their  pre- 
sumed incapacity  to  understand  the  nature 
of  an  oath.  Kirby's  Dig.  |  3095.  Mr.  Wig- 
more  in,  bis  learned  treatise  on  Evidence 
(volume  8,  H  1745-1797)  discusses  and  calls 
attentlim  to  the  Inexactness  of  the  term  "res 
gestae"  as  applied  by  the  court  to  rules  al- 
lowing declarations  to  be  introduced  as  evi- 
dence, and  the  confusion  which  has  resulted 
from  a  loose  use  of  the  term  in  many  dis- 
cussions on  the  subject.  And  he  points  out 
the  distinction  and  entire  dissimilarity  in  rea- 
son between  the  rule  admitting,  as  legal  evi- 
dence, proof  of  declarations  made  by  the 
principal  actor  at  the  time  of  the  main  trans- 
action— verbal  acts,  as  they  are  termed — for 
the  purpose  of  elucidating  or  characterizing 
it,  and  the  mle  admitting  proof  of  sponta- 
neous exclamations  made  either  by  the  prin- 
cipal actor  or  bystanders  at  or  near  the  time 
of  the  main  transaction  while  under  stress 
of  excitement  of  the  moment  for  the  purpose 
of  establishing  the  truth  of  the  fact  asserted 
in  the  exclamation.  Without  following  up 
further   the   interesting   discussion   of  that 
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author  on  the  subject,  It  is  Important  to  note 
that  the  class  of  testimony  which  we  have 
under  consideration  In  the  present  case  falls 
within  the  last-mentioned  rule,  which  the 
author  treats  as  an  exception  to  the  rule 
against  hearsay  testimony.  Be  glvea  aa  one 
of  the  grounds  upon  which  such  testimony 
Is  admitted  its  superior  trustworthiness  and 
guaranty  of  truth  by  reason  of  the  circum- 
stances under  which  the  declaration  is  made, 
and  he  shows  that  the  death,  absence,  or 
other  unavailability  of  the  declarant  need 
not  be  shown  in  order  to  render  the  testimony 
admissible.  "This  circumstantial  guaranty," 
he  says,  "here  consists  In  the  consideration 
already  noted,  that  in  the  stress  of  nervous 
excitement  the  reflective  faculties  may  be 
stilled,  and  the  utterance  may  become  the 
unreflecting  and  sincere  expression  of  one's 
actual  impressions  and  belief."  Volume  3,  S 
1749.  It  foUows,  we  think,  that  the  credi- 
bility or  even  competency  of  the  declarant 
as  a  witness  does  not  effect  the  question  of 
the  competency  of  the  declaration  itself  as 
evidence  in  the  case.  The  same  author  in  a 
recent  supplement  to  his  work  on  ETvldence 
{volume  6,  p.  168)  lays  down  the  rule  that 
the  dlsqualiflcation  of  Infancy  does  not  ex- 
clude the  declaration  which  would  be  other- 
wise admissible  of  an  Infant,  because,  says 
be,  "the  principle  of  the  present  exception 
obviates  the  usual 'sources  of  untrust worthi- 
ness in  children's  testimony,  because,  further- 
more, the  orthodox  rules  for  children's  tes- 
timony are  not  in  themselves  meritorious, 
and,  Anally,  because  the  oath  test,  which  usu- 
ally underlies  the  objection  to  children's  testi- 
mony, Is  wholly  inapplicable  to  them"— cit- 
ing Kinney  v.  State,  46  Tex.  600,  79  S.  W. 
670,  78  S.  W.  226,  which  fully  supports  the 
text  It  is  also  held  that  the  disqualiflca- 
tion  of  the  declarant  resulting  from  convic- 
tion of  infamous  crime  (Flores  v.  State  [Tex. 
Or.  App.]  79  S.  W.  808),  nor  of  dlsqualiflca- 
tion on  account  of  l)eing  a  slave  (Yeatman  v. 
Hart  [Tenn.]  6  Humph.  376 ;  Rogers  v.  Grain, 
SO  Tex.  284),  nor  of  disqualification  on  ac- 
count of  the  marital  relation  (Kenney  v. 
Phillipy,  91  Ind.  613),  nor  of  the  disqualifica- 
tion of  Insanity  (Wilson  v.  State  [Tex.  Cr. 
App.]  00  S.  W.  812),  will  render  the  declara- 
tion inadmissible  Our  statute  expressly 
places  the  Incompetency  of  children  as  wit- 
nesses upon  the  ground  of  their  presumed  in- 
capacity to  understand  the  obligation  of  an 
oath.  But,  since  the  circumstances  under 
which  such  a  declaration  is  made  obviates 
the  necessity  of  an  oath  and  affords  sufficient 
guaranty  of  the  truth  of  the  declaration  with- 
out resting  on  the  sanctity  of  an  oath,  the 
reason  for  holding  that  the  age  of  the  child 
renders  the  declaration  incompetent  ceases. 

We  therefore  conclude  that  the  testimony 
offered  by  appellant  concerning  the  declara- 
tion of  the  boy  Manuel  Baugh  should  not 
have  been  excluded. 

Reversed  and  remanded. 


HOIT  V.  WESTERN  UNION  TELEGRAPH 

CO. 
(Supreme  CTourt  of  Arkansas.    March  16,  1908.) 

1.  TKUORAPas— Failubk  to  Dkliveb  Mes- 

BAOB— DaUAOEB. 

Where,  because  of  a  telegraph  company's 
failnre  to  promptly  deliver  a  messajge,  plain- 
tiff lost  the  sale  of  a  horse  which  had  no  market 
value,  he  was  entitled  to  recover  the  difference 
in  the  price  offered  him  by  the  sender  of  the 
message  and  the  price  which  he  was  able  to  ob- 
tain for  tlie  horse,  together  with  necessary  ex- 
penses incurred  by  him,  and  the  costs  of  keep- 
ing the  horse  from  the  date  of  the  telegram  until 
the  second  offer  to  buy  was  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  45,  Tel^raphs  and  Telephones,  ft  64-68.] 

2.  Sunday— CoRTRACT  to  Tkansiut  Mkssaox 
— Affibmancx. 

Though  a  contract  made  on  Sunday  for  the 
transmission  of  a  message  may  have  been  void, 
the  telegraph  company  ajlrmed  it  by  delivering 
the  message  on  a  subsequent  week  day,  and  was 
liable  for  damages  resulting  from  its  n^lect  to 
transmit  and  deliver  after  such  affirmance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Sunday,  i  46.] 

Appeal  from  Circuit  Court.  Polk  County: 
Jas.  SL  Steel,  Judge 

Action  by  W.  D.  Hoyt  against  the  West- 
em  Union  Telegraph  Company.  From  the 
Judgment,  plaintiff  appeals.  Reversed  and 
remanded. 

'  J.  I.  Alley  and  Shaver  &  Pipkin,  for  appel- 
lant Geo.  H.  Fearons,  and  Rose  Heming- 
way, Cantrell  &  Loughborough,  for  appellee. 

BATTLE,  J.  This  action  was  brought  on 
the  11th  day  of  August,  1906,  by  W.  D.  Hoyt 
against  the  Western  Union  Telegraph  Com- 
pany In  the  Polk  circuit  court  to  recover 
damages  on  account  of  the  failure  of  the  de- 
fendant to  promptly  transmit  and  deliver  a 
telegram. 

Omitting  the  first  paragraph,  the  complaint 
to  as  follows: 

"(2)  Plaintiff  alleges  that  In  March,  1906, 
he  was  the  owner  of  a  fine  filly  called  "Grace 
Hoyt,'  which  was  at  Toledo,  Ohio,  and  that 
after  some  correspondence  with  reference  to 
her  with  one  Scott  Maxwell,  at  Cordova,  Ala., 
the  said  Maxwell  on  the  16tb  day  of  April, 
1906^  sent  the  following  message  over  the 
wires  of  the  Western  Union  Telegraph  Com- 
pany from  Cordova,  Ala.,  to  plaintiff,  W.  D. 
Hoyt,  at  Mena.  Polk  county.  Ark.,  to  wit: 
'Will  give  four  hundred  Grace  Hoyt,  three 
fifty  Idell' — ^wbich  said  telegram  was  prompt- 
ly answered  by  plaintiff  by  telegram  and 
letter  stating,  if  the  offer  was  made  f435, 
said  Maxwell  could  have  the  filly;  that  upon 
the  21st  day  of  April,  1906,  which  was  Satur- 
day, the  said  Maxwell  again  wired  plaintiff 
from  Cordova,  Ala.,  as  follows:  'Letter  re- 
ceived, have  made  best  offer.  Answer  quick 
whether  accepted.'  This  telegram  was  dated 
at  Cordova,  Ala.,  AprH  21,  1906.  It  was 
sent  from  Cordova  at  10:30  In  the  morning, 
and  was  received  at  Mena,  Ark.,  at  9K)6  p.  m., 
and  was  delivered  to  plaintiff  some  tinte  the 
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following  (Sunday)  morning,  which  was  an- 
swered by  plaintiff  that  day  by  telegram,  the 
day  of  the  receipt  of  Maxwell's  telegram, 
namely,  April  22d,  as  follows:  'Your  offer 
of  four  hundred  dollars  for  Grace  Hoyt,  To- 
ledo, accepted.  Hare  notified  Ketchum  ac- 
cordingly'— ^whlch  said  last  telegram  plain- 
tiff says  did  not  reach  Cordova,  Ala.,  until 
2:25  p.  m.  of  the  23d  day  of  April,  1906,  and 
was  not  delivered  to  the  said  Scott  Maxwell 
for  several  days  thereafter. 

"(3)  Plaintiff  alleges  that  defendant  was 
negligent  in  transmitting  and  delivering  the 
said  telegrams,  and  especially  the  last-men- 
tioned one,  dated  April  22,  1906,  from  Hoyt 
to  Maxwell,  as  the  same  did  not  reach  the 
Cordova,  Ala.,  oflBce  until  nearly  24  hours 
after  being  received  at  the  Mena,  Ark.,  office 
for  transmission ;  also,  that  a  similar  delay 
occurred  in  the  telegram  from  said  Maxwell 
to  plaintiff,  sent  from  Cordova,  Ala.,  on  the 
2l8t  of  April,  1906. 

"(4)  Plaintiff  alleges  that  when  said  tele- 
gram reached  Cordova,  Ala.,  and  was  de- 
livered, the  said  Maxwell  had  made  other 
arrangements  and  could  not  use  the  said  Al- 
ley, 'Grace  Hoyt,'  and  for  said  reason,  and 
because  of  the  carelessness  and  negligence  of 
the  defendant  in  the  transmission  and  de- 
livery of  the  telegram  as  above  stated,  the 
said  plaintiff  says  he  has  been  damaged  in 
the  sum  and  amount  of  $575  now  known  to 
him. 

"(6)  Plaintiff  avers  that,  if  said  telegrams 
had  been  promptly  and  diligently  transmit- 
ted, they  would  have  reached  destination  in 
time  to  have  saved  the  said  trade  and  ail 
expenses  since  connected  therewith,  and  that 
because  of  such  negligence  and  carelessness 
plaintiff  lost  the  sale  as  before  alleged,  and 
has  been  compelled  to  stand  all  expenses 
since  that  would  have  ceased  with  the  sale 
Of  the  Ally. 

"Therefore,  the  premises  considered,  plain- 
tiff prays  judgment  against  the  defendant 
for  $575,  expenses  and  costs." 

The  defendant  answered  and  denied  the 
allegations  of  the  complaint;  and  alleged  as 
follows: 

"(7)  The  defendant  further  says  that  the 
telegram,  which  plaintiff  alleges  he  delivered 
to  the  defendant  for  the  transmission  on  Sun- 
day, April  22,  1906,  accepting  the  offer  of 
f400  from  Maxwell  for  the  said  Ally,  was 
the  acceptance  of  a  business  contract,  and 
was  therefore  of  no  effect,  and  void,  and  this 
defendant  is  not  liable  for  any  damages  for 
the  alleged  negligence  in  transmission  and 
delivering  the  same:  that  the  contract  be- 
tween the  plaintiff  and  the  defendant,  where- 
by the  defendant  undertook  to  transmit  a 
message  over  its  wires  from  W.  D.  Hoyt  to 
Scott  Maxwell,  on  Sunday,  April  22,  1006, 
was  illegal,  and  that  the  plaintiff  cannot  re- 
cover any  damages  of  the  defendant  for  any 
delay  In  the  transmission  of  the  message." 

The  evidence  adduced  In  the  trial  in  this 
action  sustained  the  allegations  of  the  com- 
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plaint,  and  tended  to  prove  the  following  ad- 
ditional facts:  A  telegram  can  be  sent  from 
Mena,  Ark.,  to  Cordova,  Ala.,  In  about  30 
minutes.  The  Ally,  Grace  Hoyt,  was  about 
two  years  old  on  the  22d  day  of  April,  1906. 
"She  was  bred  by  Cresceus.  the  champion 
trotting  sire  of  the  world,  and  the  stud  fee 
was  $300."  The  best  offer  Hoyt  had  for  her 
after  failure  to  sell  to  Maxwell  after  rea- 
sonable efforts  to  sell  was  $150,  and  that  was 
about  the  1st  of  October,  1906.  Between  the 
22nd  day  of  April  and  the  1st  of  October. 
1906,  the  cost  of  keeping  her  was  $90 ;  and, 
after  the  failure  to  sell  to  Maxwell,  plaintiff 
incurred  expenses  in  advertising  her  for  sale 
amounting  to  $66.45,  as  well  as  other  expens- 
es. She  was  worth  whatever  she  would 
bring.  She  was  not  fully  developed,  had  no 
record,  and  there  was  no  market  price  for 
such  stock,  as  there  is  for  common  horses. 

The  court  refused  to  instruct  the  Jury  at 
the  request  of  the  plaintiff  as  follows: 

"(3)  The  damages  which  you  will  And  for 
plaintiff,  in  case  you  And  for  him,  will  be 
the  difference  in  the  price  offered  plaintiff 
for  the  Ally  by  Scott  Maxwell  and  the  price 
which  he  was  able  to  get  for  her  afterwards, 
after  reasonable  diligence  on  the  part  of  the 
plaintiff  to  obtain  the  best  price  he  could  for 
her,  together  with  the  necessary  expenses  in- 
curred by  plaintiff,  which  will  be  expense  to 
him  of  telegrams  necessary  to  make  the  sale, 
postage,  advertisements,  necessary  transpor- 
tation, and  the  costs  of  keeping  the  horse,  if 
any  be  proven,  from  the  date  of  the  tele- 
gram until  the  second  offer  to  buy  the  Ally 
if  any  such  expenses  be  proven." 

But,  the  court  over  the  objections  of  plain- 
tiff, Instructed  them  as  follows: 

"(6)  You  are  instructed  that  the  measure 
of  damages  for  a  failure  to  deliver  promptly 
the  message  herein  complained  of,  if  any 
negligence  occurred  for  which  the  defendant 
is  responsible,  is  the  difference  between  the 
price  offered  the  plaintiff  for  the  horse  and 
the  market  value  of  the  horse  at  the  time  of 
the  offer  of  the  purchase  was  made. 

"In  case  your  verdict  should  be  for  the 
plaintiff,  it  can  only  be  for  such  amount  as 
Scott  Maxwell  offered  the  plaintiff  for  the 
horse  over  and  above  its  market  value  at  the 
time,  provided  the  offer  was  in  excess  of  the 
market  value." 

The  Jury  returned  a  verdict  in  favor  of 
plaintiff  for  $2.50  and  he  appealed. 

The  instruction  requested  by  the  plaintiff 
was  substantially  correct.  The  one  given  by 
the  court  upon  the  same  subject  is  erroneous. 
In  Herron  v.  Western  Union  Tel.  Co.,  90 
Iowa,  129,  57  N.  W.  696,  It  was  held  that 
where  the  owner  of  a  horse  failed  to  sell 
him  at  a  price  offered  on  account  of  the  neg- 
lect of  the  telegraph  company  to  promptly 
transmit  and  deliver  to  the  owner  a  telegram 
informing  him  of  the  offer,  and,  after  diligent 
efforts  to  sell  him  for  the  highest  price,  sold 
him  for  a  less  sum  than  that  offered,  and  the 
horse  bad  no  market  value,  the  measure  of 
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damages  was  the  difference  between  tbe  price 
offered  and  tliat  obtained  subsequently,  after 
the  use  of  reasonable  and  diligent  efforts  to 
sell  at  'the  best  price  obtainable,  together 
with  the  cost  of  l^eeping  the  horse  after  the 
offer  and  until  the  sale  and  Interest.  To  the 
same  effect  tbe  court  held  in  Wallingford  t. 
Western  Union  Telegraph  Co.,  53  S.  C.  410, 
31  S.  E.  275.  Tn  those  cases  it  does  not  ap- 
pear that  the  right  of  the  owner  to  recover 
reasonable  and  necessary  expenses  incurred 
in  mailing  a  sale  of  the  horse,  within  a  rea- 
sonable time.  In  addition  to  the  cost  of  Iceep- 
ing  and  Interest,  was  considered.  Tbe  ques- 
tion does  not  appear  to  have  been  presented. 
But  it  follows  from  the  opinion  in  those 
cases  that  he  would  be  entitled  to  such  addi- 
tional expoises  for  the  same  reason  he  was 
entitled  to  the  cost  of  keeping  the  horse ;  and 
we  80  hold. 

Tbe  error  In  tbe  instruction  given  by  tbe 
court  as  to  the  measure  of  damages  was  in 
ignoring  the  evidence  as  to  there  being  no 
market  value  of  the  horse,  and  Instructing 
the  Jury  as  if  the  one  given  was  the  only 
measure  of  damages  applicable  to  the  evi- 
dence. The  result  was  the  plaintiff  recover- 
ed only  $2.50,  the  cost  of  telegrams. 

If  It  be  conceded  that  the  contract  of  trans- 
mission entered  into  by  the  delivery  and  tbe 
acceptance  of  the  telegram  on  Sunday  was 
void,  the  telegraph  company  affirmed  or 
adopted  It  by  delivering  tbe  message  or  tele- 
gram on  a  week  day.  It  has  been  held  by 
this  court  that  "a  contract  of  sale  made  on 
Sunday  is. void,  but  the  parties  to  tbe  con- 
tract may  on  a  subsequent  week  day  affirm  or 
adopt  tbe  terms  of  the  previously  Inoperative 
contract,  and  so  become  bound  to  perform 
them."  McKInney  v.  Demby,  44  Ark.  74.  So 
the  sending  or  delivery  of  the  telegram  nt 
the  request  of  the  plaintiff  by  the  defendant 
on  a  week  day  was  an  affirmance  of  the  con- 
tract to  transmit  made  on  Sunday ;  the  mes- 
sage being  a  continuing  request  until  It  was 
sent  and  delivered.  In  that  case  the  tele- 
, graph  company  would  be  liable  for  damages 
occasioned  by  Its  neglect  to  transmit  and  de- 
liver after  such  affirmance. 

Reversed  and  remanded  for  a  new  trial. 


NASHVILLE,   C.  &  ST.   L.   RT.   CO.   v. 
MARION  COUNTY  et  al. 

(Supreme  Court  of  Tenne-ssee.    March  5,  1908.) 

1.  Taxation— Recovebt  of  Taxes— "Invol- 

XJKTART  Payment." 

To  make  a  payment  of  taxes  Involuntary, 
it  must  appear  that  tbe  officer  authorized  to  col- 
lect the  same  had  in  his  bands  process  author- 
izing tbe  seizure  of  the  person  or  proper]^  of 
the  taxpayer,  that  such  seizure  was  imminent, 
and  that  there  were  no  other  legal  means  of 
protecting  the  person  or  property  than  by  pay- 
ment ;  and  under  such  circumstances  payment 
under  protest  saves  the  rijiiits  of  a  taxpayer  to 
recover  if  the  taxes  are  illegal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  45,  Taxation,  {  1000. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3764.] 


2.  Same. 

Under  Acts  !«»,  pp.  676.  681,  e.  288.  H 
40,  49,  60,  making  taxes  payable  on  the  firtt 
Monday  of  October  in  each  year,  and  pro- 
viding that  all  taxes  remaining  unpaid  on  tbe 
1st  day  of  March  of  each  year  shall  be  collected 
by  distress  and  sale  of  personal  property  liable 
therefor,  the  county  trustee  has  no  right  to  dis- 
train before  the  1st  day  of  March,  and  a  pay- 
ment of  taxes  made  liefore  that  date  is  not  un- 
der duress,  and  illegal  taxes  cannot  be  recovered 
because  the  taxpayer  merely  protest^  against 
IMiyment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  {  1000.] 

3.  Judgment — CoNroBMrrr  to  Pleadings. 

Where,  in  a  suit  by  a  taxinyer  to  recover 
from  a  county  an  illegal  tax,  the  bill  was 
framed  only  on  tbe  theory  that  tbe  tax  had  been 
paid  under  protest,  and  demanded  a  recovery 
thereof,  and  the  testimony  showed  that  no  such 
payment  had  been  made,  that  there  had  been  a 
levy  of  the  tax,  but  that  it  had  never  been  car- 
ried forward  into  tbe  assessment,  the  court  was 
without  authority  to  enter  a  decree  enjoining  the 
county  from  asserting  its  right  to  the  tax  and 
adjudge  any  costs  against  the  count;. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  S8  436-445.] 

Appeal  and  Cross-Error  from  Chancery 
Court,  Marlon  County;  Thomas  McConnell, 
Chancellor. 

Suit  by  the  Nashville,  Chattanooga  & 
St.  Louis  Railway  Company  against  Marion 
county  and  others.  From  a  decree  granting 
insufficient  relief,  complainant  appeals,  and 
Marlon  county  assigns  cross-error.  Decree  In 
favor  of  the  county  affirmed,  and  against  it 
reversed. 

Spears  &  Spears  and  Brown  &  Spears,  for 
complainant.  Charles  C.  Moon  and  Byrou 
Pope,  for  defendants. 

NEIL,  J.  The  bill  in  this  case  was  filed 
for  several  purposes,  but  nothing  now  re- 
mains except  the  question  whether  the  sum 
of  $927.27,  taxes  paid  for  the  year  1904,  under 
a  special  assessment  for  the  support  of  tbe 
paupers  of  the  county,  can  be  recovered.  The 
question  turns  upon  whether  the  payment 
was  a  voluntary  one.  The  chancellor  held 
adversely  to  the  complainant,  and  dismissed 
the  bill  as  to  the  tax  referred  to.  From  tlils 
decree  tbe  complainant  has  appealed  and  as- 
signed errors. 

It  Is  not  denied  by  the  county  that  tbe  as- 
sessment was  Illegal.  It  Interposes,  however, 
the  two  defenses  that  the  payment  was  volun- 
tary and  that  the  complainant  is  barred  by 
laches.  We  deem  It  necessary  to  consider 
only  the  first. 

Tbe  matters  proper  to  be  stated  are  as  fol- 
lows: 

By  Acts  1903,  p.  676.  c.  258.  |  40,  the  county 
court  clerk  was  required  to  make  out  and  de- 
liver to  the  trustee  the  tax  books  on  or  bj  the 
first  Monday  of  October  of  each  and  every' 
year.  By  section  49  of  tbe  act  taxes  were 
made  due  and  payable  on  the  first  Monday 
of  October  in  each  year. 

Section  50  of  the  act  reads  as  follows: 

"That  all  taxes  remaining  unpaid  on  tlie 
first  day  of  March,  of  each  year,  shall  im- 


Digitized  by 


Google 


Tenn.) 


NASHVILLE,  C.  A  ST.  L.  RY.  CO.  t.  MARION  COUNTY. 


1059 


mediately  be  collected  by  the  county  trustee, 
by  distress  and  sale  of  any  personal  prop- 
erty liable  therefor;  and  the  tax  books,  In 
the  hands  of  such  trustee,  and  delinquent 
lists  to  be  furnished,  as  herein  provided,  to 
deputy  trustees  or  constables,  shall  have  the 
force  and  effect  of  a  Judgment  and  distress 
warrant,  and  an  execution  from  a  court  of 
record  authorizing  him  to  make  such  dis- 
traint and  sale." 

The  tax  was  paid  to  J.  E.  Dyer,  deputy 
trustee  of  Marlon  connly,  on  February  23, 
1906.  No  preyious  demand  had  been  made  by 
the  county.  The  authorities  of  the  road  at 
XashviUe  sent  to  the  company's  attorney  at 
Ja8i>er  a  check  for  all  the  taxes  due,  amount- 
ing to  $9,581.79.  Within  this  sum  was  in- 
cluded the  illegal  tax  which  is  the  subject 
of  the  present  controversy.  The  attorney  for 
the  company,  with  the  check  In  his  posses- 
sion, went  to  the  trustee's  ofBce,  and  asked 
the  deputy  trustee  to  sign  a  receipt  showing 
that  the  tax  was  paid  under  protest.  The 
deputy  trustee  insisted  on  giving  a  regular 
tax  receipt  The  attorney  thereupon  told 
him  that  he  would  accept  this,  but  that  he 
wished  him,  the  deputy  trustee,  to  sign  the 
receipt  showing  protest.  The  deposition  of 
the  attorney  then  continues:  "Then  a  conver- 
sation ensued  in  which  he  asked  me  the  rea- 
son for  this  receipt,  and  I  called  his  attention 
to  the  fact  that  we  were  paying  part  of  the 
money  under  protest,  and  we  might  want  to 
recover,  and  in  order  to  preserve  our  rights  I 
wanted  the  receipt  as  written  out  there,  sign- 
ed to  show  that  the  taxes  were  paid  as  stat- 
ed in  the  receipt" 

The  receipt  referred  to  is  in  the  following 
words  and  figures: 

"Received  of  the  Nashville,  Chattanooga  & 
St  Louis  Ry.  the  sum  of  ($9,581.79)  nine 
thousand  five  hundred  and  eighty-oue  and 
^*/ioo  dollars  In  full  settlement  of  all  taxes 
due  Marlon  county,  Tennessee,  for  the  year 
1904 ;  the  said  amount  of  nine  thousand  five 
hundred  and  eighty-one  and  ^Vioo  ($9,581.79) 
dollars  being  paid  to  me  as  trustee,  under  pro- . 
test  by  the  Kashville,  Chattanooga  &  St. 
Ix>uls  Railway,  as  it  claims  that  it  only  owes 
the  sum  of  six  thousand  and  forty  and  t«/io, 
($0,040.74)  dollars  as  taxes  for  said  year  to 
said  county.  The  payment  of  the  entire  sum 
demanded  by  the  county  of  Marion  In  no  way^ 
is  to  prejudice  the  rights  of  the  Nashville, 
Chattanooga  &  St  Louis  Railway  in  any  ac- 
tion it  may  desire  to  institute  to  recover 
back  the  amount  it  claims  to  be  illegally  paid. 

"[Signed]  R.  J.  Brown, 

"Trustee  for  Marion  Co., 
"Per  J.  E.  Dyer,  Deputy. 

"February  23,  1905." 

We  do  not  think  that  the  foregoing  pay- 
ment was  made  under  duress.  By  the  very 
terms  of  section  50  the  trustee  would  have  no 
right  to  distrain  before  the  Ist  day  of  March ; 
or,  rather,  the  power  is  given  by  that  section, 
and  not  in  any  other,  and  under  a  proper 
construction  the  right  to  distrain  did  not  be- 


gin until  the  day  fixed  in  the  section  quoted. 
The  payment  was  made  before  the  1st  day 
of  March,  and  at  a  time  when  the  trustee 
had  no  power  to  compel  payment  The  pay- 
ment was,  therefore,  not  under  duress,  but 
was  purely  voluntary. 

Before  we  can  bold  a  payment  of  taxes  In- 
voluntary, it  must  appear  that  the  officer  had 
in  his  hands  process  authorizing  the  seizure 
of  the  person  or  property  of  the  taxpayer, 
that  such  seizure  of  one  or  the  other  was 
imminent,  and  that  there  were  no  other  legal 
means  of  protecting  the  person  or  property 
than  by  payment  Under  such  circumstances 
payment  under  protest  will  save  the  rights  of 
the  taxpayer  to  recover  if  the  tax  should  be 
Illegal.  Mere  protest  Is  not  sufficient  Mere 
unwillingness  to  pay  is  not  sufficient 

We  are  referred  to  several  cases  in  this 
state  for  the  proposition  that  as  soon  as  tbu 
tax  books  go  into  the  hands  of  a  trustee  of 
a  county,  they  constitute  such  process  as 
would  Justify  a  payment  under  protest  which 
would  save  the  right  of  the  taxpayer  to  sue 
for  the  recovery  of  any  amount  paid  which 
should  turn  out  to  be  Illegal.  All  of  the 
cases  referred  to  are  mentioned  In  the  latent 
one  cited.  Bank  v.  Memphis,  116  Tenn.  041. 
C4C,  647,  94  S.  W.  606.  In  that  case  It  Is 
said: 

"It  Is  deemed  necessary  to  dispose  of  Iwo 
preliminary  questions.  The  first  of  these . 
is  that  the  money  was  paid  voluntarily,  and 
cannot  therefore,  be  recovered.  We  think 
this  point  is  covered  by  the  case  of  Bright 
v.  Halloman,  7  Lea,  309,  812.  In  that  case 
It  was  held  that  the  tax  book  was  process 
equivalent  to  an  execution  in  the  hands  of 
the  officer,  and  payment  under  protest  en- 
titled the  party  to  sue  for  so  much  as  was 
deemed  Illegal ;  that  this  was  true,  although 
the  taxes  involved  were  county  taxes,  and  no 
special  provision  was  made  for  the  payment 
of  this  class  of  taxes  under  protest  under 
the  act  of  1873,  carried  into  Shannon's  Code 
as  section  1059.  See,  also.  Railroad  Co.  v. 
Williams,  101  Tenn.  146,  148,  46  S.  M'.  448. 
and  Bank  v.  Memphis,  107  Tenn.  66,  68,  73,  74. 
64  S.  W.  13.  It  was  also  held  In  a  prior  case 
(Lea  V.  City  of  Memphis,  9  Baxfc  103)  that 
although  taxes  were  voluntarily  paid,  yet  If 
they  were  Illegal  the  city  might  lawfully 
agi-ee  to  refund  them,  and  that  her  paper  ob- 
ligations therefor  would  be  good.  On  the 
same  principle,  we  are  of  opinion  that  the 
city,  when  about  to  distrain  for  taxes,  may 
make  an  agreement  with  the  party  paying 
that  such  payment  is  under  protest;  and  it 
would  do  right  to  carry  out  the  agreement  in 
any  subsequent  litigation  instituted  concern- 
ing such  payment." 

The  point  decided  In  the  case  quoted  from 
is  that  a  city,  when  about  to  distrain  for 
taxes,  may  make  an  agreement  with  the  par- 
ty paying  that  such  payment  is  under  pro- 
test, and  that  the  city  would  do  right  to  car- 
ry out  the  agreement  In  any  subsequent  liti- 
gation  instituted  concerning  such  payment. 
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In  Lea  v.  Memphis  it  was  held  that,  although 
Illegal  taxes  should  be  voluntarily  paid,  the 
city  might  lawfully  agree  to  refund  them. 
Manifestly  these  two  authorities  do  not  ap- 
ply, because  the  deputy  trustee  would  have 
no  right  to  make  an  agreement  to  bind  the 
county.  The  question  whether  a  payment  is 
made  under  duress  is  a  question  of  law,  aris- 
ing on  proven  facts,  and  does  not  depend 
upon  agreement,  except  in  so  far  as  an  agree- 
ment may  estop  a  goremmental  body  having 
power  to  make  It  In  Bank  v.  Memphis,  107 
Tenn.  66,  64  S.  W.  13,  the  recitals  In  the  de- 
cree (see  pages  68  and  74  of  107  Tenn.  [64 
S.  W.  13])  show  that  there  was  a  distress 
warrant  In  the  hands  of  the  officer,  and  that 
he  was  threatening  to  seize  property,  and 
that  there  was  also  an  agreement  on  the  sub- 
ject by  the  cfty.  In  case  of  Railroad  v.  Wil- 
liams, 101  Tenn.  146,  46  S.  W.  448,  no  facts 
are  recited  upon  this  particular  subject,  and 
it  throws  no  light  upon  the  present  Inquiry. 
The  question  of  payment  under  duress,  or 
the  contrary,  was  not  under  consideration  in 
that  case.  In  the  case  of  Bright  v.  Hallo- 
man,  7  Lea,  309,  all  that  Is  said  upon  the  sub- 
ject appears  In  the  following  paragraph  (page 
312  of  7  Lea) : 

"It  Is  Insisted  the  plaintiff  ought  not  to 
have  recovered  because  his  payment  was  vol- 
untary. We  do  not  assent  to  this  contention. 
The  tax  book  was  process  equivalent  to  an 
execution  In  the  hands  of  the  officer,  and  pay- 
ment under  protest  entitled  the  party  to  sue 
for  so  much  as  was  deemed  Illegal." 

It  does  not  appear  from  this  excerpt  what 
the  contents  of  the  act  were  under  which  the 
book  was  made  up;  but  It  is  dear  that  it 
was  a  book  equivalent  to  an  execution,  and 
it  is  equally  certain  that  the  book  In  the 
hands  of  the  county  trustee  of  Marlon  coun- 
ty, when  the  tax  in  question  was  paid,  was 
not  equivalent  to  an  execution.  This  author- 
ity, therefore,  does  not  apply. 

The  following  cases  from  other  Jurisdic- 
tions fully  support  the  conclusion  we  have 
reached  In  the  present  case:  Railroad  Com- 
pany V.  Commissioners,  98  U.  S.  541,  25  L. 
Ed.  196;  Little  v.  Bowers,  134  U.  S.  554,  10 
Sup.  Ct  620,  33  L.  Ed.  1016 ;  Morris  v.  New 
Haven,  78  Conn.  673,  63  AO.  123 ;  Union  In- 
surance Company  v.  Allegheny,  101  Pa.  250, 
255,  et  seq. ;  Peebles  v.  Pittsburg,  101  Pa.  304, 
308-310,  47  Am.  Rep.  714;  Holie  v.  Atlanta, 
107  Ga.  420,  33  S.  B.  412.  And  see,  also, 
Canfleld,  etc.,  Lumber  Co.  v.  Township  of 
Manistee,  100  Mich.  466,  59  N.  W.  164 ;  Oak- 
land Cemetery  Association  v.  Ramsey  County, 
98  Minn.  406,  108  N.  W.  857,  109  N.  W.  237, 
116  Am.  St,  Rep.  377. 

The  county  assigns  error  upon  the  action 
of  the  chancellor  In  charging  It  with  two- 
fifths  of  the  costs  of  the  cause. 

While  this  objection  comes  with  very  poor 
grace  from  the  county,  since  it  admits  hav- 
ing in  Its  hands,  or  having  received,  nearly 
$1,000  of  Illegal  taxes,  which  it  refuses  to 
pay  back,  defending  Itself  on  the  technical 


ground  above  mentioned,  still  we  can  see  no 
ground  on  which  to  lawfully  charge  It  with 
any  part  of  the  costs.  An  attempt  Is  made 
to  Justify  this  action  of  the  county  court  on 
the  ground  that  there  was  a  levy  of  the  same 
Illegal  tax,  the  pauper  tax,  for  the  year  1905. 
This  is  true;  but  that  item  was  never  car- 
ried forward  into  the  assessment  The  chan- 
cellor entered  a  decree  perpetually  enjoining 
the  county  from  asserting  this  tax,  and  the 
propriety  of  that  decree  Is  urged  as  a  rea- 
son for  sustaining,  not  only  the  decree  itself, 
but  the  Judgment  as  to  costs.  But  there  were 
no  allegations  in  the  bill  that  would  Justify 
such  an  injunction.  The  bill  did  not  seek 
an  Injunction  as  to  this  matter,  but  on  the 
contrary,  alleged  that  this  tax  of  1905  had 
been  paid  under  protest  &oA  sought  to  re- 
cover It  back.  The  testimony  shows  that  no 
such  payment  was  ever  made.  Under  this 
state  of  the  record,  there  was  no  foundation 
for  the  injunction  decree,  nor  for  the  adjudi- 
cation of  any  costs  against  the  county. 

It  results  that  the  decree  of  the  chancellor 
In  favor  of  the  county  must  be  affirmed,  and 
his  decree  against  the  county  must  be  re- 
versed. 

There  was  an  application  in  the  court  be- 
low for  the  allowance  of  attorney's  fees 
against  the  county,  under  the  statute  appli- 
cable to  this  subject,  by  the  attorneys  repre- 
senting the  county.  For  the  assessment  <rf 
these  fees  the  cause  will  be  remanded  to  the 
chancery  court  of  Marlon  county. 

The  complainant  will  pay  the  costs  of  this 
court  and  of  the  court  below. 


THIRD  NAT.  BANK  OF  ST.  LOUIS  r. 
.  HAYS  et  al.. 

(Supreme  Court  of  Tennessee    Dec  12,  1907.) 

1.  Cabbiebs— Bills  of  Ladino — ^Tbaksfebs — 

Rights  of  Tbansferee. 

Where  a  consignor  draws  on  his  consignee 
for  the  price,  and  the  draft,  with  the  bill  of  lad- 
ing attached,  is  indorsed  to  a  buyer  of  the  draft 
a  special  property  in  the  goods  included  in  the 
bill  of  lading  passes  to  the  buyer,  subject  to  be 
devested  by  the  acceptance  and  payment  of  the 
draft,  and  on  the  refusal  of  the  consignee  to  ac- 
cept the  title  of  the  buyer  becomes  absolute. 

2.  Same. 

A  deliverv  of  a  bill  of  lading  is  a  symbolic 
delivery  of  the  property  which  it  represents, 
and  a  holder  of  a  bill  of  lading  has  coustructive 
possession  of  the  property,  and  may  bold  it 
against  all  persons  acquiring  liens  subsequent  to 
the  transfer  thereof. 

3.  Same. 

A  consignee  consigned  car  loads  of  goods  to 
his  own  order,  with  instructions  to  notify  pro- 
posed buyers,  and  drew  sight  drafts  against  the 
goods  in  favor  of  a  bank,  and  attached  thereto 
the  bills  of  lading.  The  cashier  of  the  bank  and 
the  consignor  testified  that  the  bank  bought  the 
drafts  outright  and  gave  credit  therefor  to  the 
consignor,  who  checked  against  the  credit.  The 
consignor  was  active  in  attempting  to  prevent 
the  diversion  of  the  goods  from  the  claim  of  the 
bank  to  the  claims  of  subsequent  attaching  cred- 
Itoi's  of  the  consignor.  Held,  that  the  bank  had 
a  special  property  in  the  goods,  and  was  entitled 
to  recover  the  amount  of  the  drafts  aa  against 
the  attaching  creditors. 
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Appeal  fron;  Chancery  Court,  Hamjlton 
County ;  T.  M.  McGonnell,  Chancellor. 

.B^levln  by  the  Third  National  Bank  of 
St.  Lonla  a«alnat  W.  P.  Hays  and  others. 
From  a  decree  oT  dismissal,  complainant  ap- 
peals.   Reversed  and  entered. 

CbambUss  k  Ohambliss,  for  appellant. 
Richmond,  Chambers  A  Cooper  and  F.  8. 
Tager,  for  appellee  Hayes. 

McALISTER,  J.  This  is  a  replevin  bill, 
brought  by  the  complainant  bank  to  recover 
the  possession  of  two  cars  of  rye  which  had 
been  attached  as  the  property  of  the  Young 
&  Fresch  Grain  Company,  a  partnership  of 
St  liOuis,  Mo.  The  grain  in  suit  had  been 
sold  by  the  grain  company  to  the  Chattanooga 
Feed  Company  and  T.  H.  Cheek  &  Co.,  of 
Chattanooga.  This  grain  was  attached  on  Its 
arrival  in  Chattanooga  by  the  firm  of  T.  H. 
Cheek  &  Co.  to  satisfy  an  alleged  indebted- 
ness against  said  nonresident  grain  company. 
The  Third  National  Bank  of  St  Louis,  Mo., 
is  asserting  its  right  to  the  possession  of  said 
rye  as  purchase  of  sight  drafts  drawn  by 
the  grain  company,  to  which  bills  of  lading 
were  attached,  against  the  vendee  at  Chat- 
tanooga. 

T.  H.  Cheek  &  Co.,  the  real  party  defend- 
ant to  the  bill,  filed  an  answer  and  cross- 
bill, averring: 

"Defendant,  on  information  and  belief,  de- 
nies that  complainant  purchased  of  the  Young 
k  Fresch  Grain  Company  two  certain  drafts 
dated  August  24,  1903,  one  for  $570,  drawn 
on  the  Chattanooga  Feed  Company,  the  oth- 
er for  $o73,  drawn  on  T.  B.  Cheek  k  Co.,  but 
admits  that  such  drafts  were  drawn,  with 
bills  of  lading  attached,  calling  for  two  cars 
of  rye  referred  to  in  the  first  paragraph  of 
complainant's  bill ;  but  defendant  avers  and 
charges,  on  Information  and  belief,  that  said 
drafts,  with  bills  of  lading,  were  simply  dis- 
counted by  said  complainant  bank  to  accom- 
modate its  customer,  the  said  Young  k  Fresch 
Grain  Company,  and  that  said  bank  is  not  a 
bona  fide  purchaser  of  the  drafts,  but  that 
the  said  Young  &  Fresch  Grain  Company, 
a  customer  and  depositor  of  said  bank,  is 
the  real  party  in  interest,  and  is  responsible 
for  backing  the  lawsuit  of  complainant,  and 
employed  and  paid  counsel  In  the  cause,  and 
indemnified  complainant,  who  is  only  a  nomi- 
nal party,  and  not  the  real  owner  of  the 
drafts.  It  admits  that  the  drafts  were  for- 
warded through  the  mall  to  Chattanooga  for 
collection,  and  avers  that  complainant  bank 
acted  as  collection  agent  of  said  Young  & 
Fresch  Grain  Company  to  said  defendant, 
who  had  instituted  the  two  suits  herein  re- 
ferred to,  attempting  to  collect  said  indebt- 
edness, and  attached  the  grain  as  the  prop- 
erty of  said  firm  on  account  of  said  indebt- 
edness, which  will  more  fully  hereinafter 
appear.  Defendant  denies  that  complainant 
is  entitled  to  or  ought  to  have  possession  of 
the  rye,  and  does  not  know  whether  the  two 
cars  were  reasonably  worth  $1,143,  or  less. 


but  denies  that  complainant  has  either  title 
or  lawful  rights  of  possession." 

Cheek  &  Co.  then  proceeded  by  the  cross- 
bill to  set  up  a  claim  for  damage  against  the 
Young  &  Fresch  Grain  Company  arising  out 
of  the  purchase  of  six  car  loads  of  com  in 
May,  1903,  and  seeking  to  subject  the  two 
car  loads  of  rye  attached  herein  to  the  sat- 
isfaction of  said  claim  for  damages.  Proof 
was  taken,  and  on  the  final  hearing  the  chan- 
cellor, being  of  opinion  that  complainant 
bank  was  not  entitled  to  the  possession  of 
said  two  car  loads  of  rye,  or  to  the  proceeds 
arising  from  its  sale,  dismissed  the  bllL  He 
sustained  the  cross-bill  of  Cheek  k  Co.,  and 
awarded  said  firm  a  decree  against  the  Young 
k  Fresch  Grain  Company,  or  rather  F.  M. 
Young,  the  sorvlving  member  of  said  firm, 
for  the  sum  of  $1,440.41,  with  costs.  The 
complainant  bank  appealed,  and  has  assigned 
errors  as  follows: 

(1)  In  dismissing  complainant's  bill,  and  in 
failing  to  decree  the  right  of  possession  to 
the  property  replevined  to  be  in  complainant 
bank. 

(2)  In  decreeing  that  cross-complainants 
were  entitled  to  the  proceeds  of  the  two  cars 
of  rye  replevined  herein. 

The  facts  disclosed  in  the  record  are  that 
the  Young  k  Fresch  Grain  Company,  of  St. 
Louis,  Mo.,  consigned  to  their  own  order  at 
Chattanooga,  Tenn.,  two  car  loads  of  rye, 
with  instructions  to  the  carrier  to  notify  the 
proposed  purchasers,  the  Chattanooga  Feed 
Company  as  to  one  car,  and  the  said  T.  H. 
Cheek  &  Co.  as  to  the  other,  as  shown  by 
the  respective  bills  of  lading  issued  by  the 
carrier.  The  grain  company  drew  sight 
drafts  against  this  rye  in  favor  of  the  Third 
National  Bank  of  St.  Louis,  Mo.,  and  at- 
tached thereto  the  bills  of  ladUig  for  the  con- 
signment of  rye.  These  drafts  were  pur- 
chased by  the  complainant  bank,  and  said 
grahi  company  was  given  credit  therefor  by 
the  bank,  and  checked  against  that  credit  in 
the  regular  way.  According  to  the  weight  of 
the  testimony,  there  was  a  straight  purchase 
of  these  drafts  by  the  bank;  the  drawers 
thereof  reserving  no  Interest  in  the  prop- 
erty represented  by  the  bills  of  lading.  These 
sight  drafts  were  sent,  with  the  bills  of  lad- 
ing attached,  to  the  Citizens'  Bank  &  Trust 
Company  of  Chattanooga  for  collection.  On 
the  arrival  of  the  shipment  of  rye,  it  was 
attached  by  T.  H.  Cheek  &  Co.,  and  impound- 
ed to  satisfy  an  alleged  indebtedness  growing 
out  of  an  independent  com  transaction. 

The  question  of  law  arising  on  the  record 
is  in  respect  of  the  superiority  of  the  re- 
spective claims  to  the  rye  or  its  proceeds,  pro- 
pounded by  complainant  bank  on  the  one  side 
and  the  attaching  creditor  of  the  grain  com- 
pany on  the  other.  It  is  said  on  behalf  of 
Cheek  k  Co.  that  "the  title  to  goods  does  not 
pass  to  the  purchasers  on  their  delivery  on 
board  cars,  where  the  seller  consigns  them 
to  his  own  order  at  the  place  of  final  deliv- 
ery." 
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It  Ib  said  the  grain  company  both  reserved 
and  exercised  the  jus  dlsponendl  over  said 
rye,  and  that  at  the  time  it  was  attached  it 
vras  the  property  of  the  nonresident  grain 
company,  and  therefore  subject  to  be  im- 
pounded for  the  satisfaction  of  an  indebted- 
ness due  Cheek  Sc  Co. 

It  is  said  on  behalf  of  the  defendant  that 
the  discount  of  said  drafts  at  St.  Louis  creat- 
ed no  lien  on  the  shipment  of  rye,  and  that 
complainant  bank  was  simply  a  creditor  at 
St.  Louis  of  the  grain  company,  with  no 
rights  superior  to  Cheek,  who  was  a  creditor 
at  Chattanooga.  The  argument  is  that  the 
property  in  the  rye,  when  shipped,  remained 
in  the  grain  company,  and  it  was  then  simply 
a  race  between  the  two  creditors  to  fix  a  lien 
or  acquire  the  actual  possession  of  the  rye. 
It  is  then  said  that  defendants  Cheek  &  Co. 
caused  their  attachment  to  be  levied,  and 
thus  fixed  a  Hen  on  the  property  before  com- 
plainant bank  ever  acquired  actual  posses- 
sion under  Its  bill  of  lading. 

In  this  contention  we  do  not  concur.  In  6 
Cyc.  p.  426,  It  Is  said:  "If  the  bill  of  lading 
is  accompanied  by  draft  on'  the  consignee, 
and  there  is  some  reservation  In  the  bill  of 
lading  of  jus  dlsponendl,  the  consignee  does 
not  become  entitled  to  the  possession  of  the 
goods  until  he  accepts  or  pays  the  drafts 
In  accordance  with  the  terms  Imposed  by  the 
shipper;  and  an  intermediate  party,  such  as 
a  banker  purchasing  the  draft  accompanied 
with  the  bill  of  lading,  has  a  right  to  tiie 
goods  as  security  until  the  consignee  accepts 
or  pays  as  the  case  may  be.  Such  a  transac- 
tion passes  to  the  transferee  of  the  draft 
and  bill  of  lading  a  special  title  in  the  goods, 
and  he  has  a  better  right  thereto  than  one 
claiming  under  a  prior  or  subsequent  agree- 
ment with  the  shipper,  but  without  having 
obtained  actual  or  constructive  possession  of 
the  goods." 

In  4  American  &  English  Encyclopaedia  of 
Law  (2d  Ed.)  p.  548,  It  Is  said:  "Where  the 
consignor  draws  upon  his  consignee  for  the 
purchase  money,  and  the  draft,  with  bill  of 
lading  attached,  is  Indorsed  or  transferred  to 
some  one  who  discounts  the  bill  of  exchange, 
a  special  property  In  the  goods  thereby  pass- 
es to  the  transferee,  subject  to  be  divested 
by  the  acceptance  and  payment  of  the  draft; 
and,  If  the  consignee  refuses  to  accept  the 
draft,  the  title  of  such  transferee  becomes 
absolute." 

Again  It  Is  said:  "While  the  transfer  of 
bills  of  lading  may  pass  title  to  the  goods, 
unless  the  common  law  has  been  modified  by 
statute,  these  Instruments  are  not  negotiable 
In  the  sense  in  which  the  term  is  applied  to 
bills  and  notes  and  other  negotiable  Instru- 
ments of  a  like  character.  Although  It  has 
sometimes  been  said  that  a  bill  of  lading  Is 
negotiable,  nothing  more  is  meant  by  this 
than  that  the  transfer  of  the  bill  of  lading 
passes  to  the  transferee  the  title  of  the  trans- 
ferer to  the  goods  described  therein."  Id-  p. 
549;  Thompson  v.  Dominy,  14  M.  &  W.  403; 


Baltimore  R.  R.  Co.  v.  Wilkens,  44  Md.  11,  22 
Am.  Rep.  26;  Douglas  v.  People's  Bank,  86 
Ky.  1T6,  6  S.  W.  420,  9  Am.  St  Rep.  276. 

Again,  in  22  Am.  &  Eng.  Encyc.  of  Law 
(2d  Ed.)  p.  858,  it  is  said:  "The  property  rep- 
resented by  the  bill  of  lading  may  be  pledged 
by  the  delivery  of  the  bill  of  lading,  because 
an  assignment  of  such  instrument  gives  to 
the  assignee  the  means  of  obtaining  posses- 
sion. In  the  law  of  pledges,  nothing  is  bet- 
ter settled  than  that  the  pledgee  has  a  right 
to  the  possession  of  the  property  pledged  un- 
til the  payment  of  the  debt  secured.  His 
right  of  possession  is  exclusive,  and  it  yields 
to  no  other  right  which  did  not  before  the 
making  of  the  pledge  attach  to  the  proper- 
ty." Means  v.  Randall  Bank,  146  U.  S.  620, 
13  Sup.  Ct.  186,  36  L.  Ed.  1107;  Brent  v.  Mil- 
ler, 81  Ala.  309,  8  South.  219;  Newcomb  v. 
Boston  R.  Corp.,  116  Mass.  233;  Wlllets  v. 
Hatch,  132  N.  T.  41,  30  N.  E.  251,  17  L.  R. 
A.  193. 

In  Means  v.  Randall  Bank,  supra.  It  was 
said:  "As  to  the  four  car  loads  named  in  tlie 
bill  of  lading,  that  instrument  represente<l 
the  cattler  and  the  transfer  of  the  owner- 
ship, as  well  as  of  the  right  of  possession, 
was  made  as  effectual  by  the  transfer  of  the 
bill  as  It  would  h»ve  been  by  the  physical 
delivery  of  the  cattle."  Conard  v.  Atlantic 
Ins.  Co.,  1  Pet.  (U.  S.)  386,  485,  17  L.  Ed. 
189:  Dows  V.  National  Exchange  Bank,  91  U. 
S.  618,  23  L.  Ed.  214. 

"When  the  bill  of  lading  was  transferred 
and  delivered  as  collateral  security,  the 
rights  of  the  pledgee  under  It  were  the  same 
as  those  of  an  actual  purchaser,  so  far  as  the 
exercise  of  those  rights  was  necessary  to  pro- 
tect the  holder."  Halsey  v.  Warden,  25  Kan. 
128;  Emery  v.  Bank,  25  Ohio  St.  360,  18  Am. 
Rep.  290;  Dows  v.  National  Exch.  Bank,  91 
U.  S.  618,  23  L.  Ed.  214;  Bank  v.  Homeyer, 
45  Mo.  145,  JOO  Am.  Dec.  363;  Bank  of  Green 
Bay  V.  Dearborn,  115  Mass.  219,  15  Am.  Rep. 
92;  Bank  of  Rochester  v.  Jones,  4  N.  T.  407. 
55  Am.  Dec.  290;  Holmes  v.  German  Securi- 
ty Bank,  87  Pa.  625. 

"The  bank  which  makes  advances  on  a 
bill  of  lading  has  a  lien  to  the  extent  of  the 
advances  on  the  property  In  the  hands  of  the 
consignee,  and  can  recover  from  biui  the  pro- 
ceeds of  the  property  consigned,  even  though 
the  consignor  be  Indebted  to  the  consignee  on 
general  account;  and  the  consignee  cannot 
appropriate  the  property  or  its  proceeds  to 
his  own  use  in  payment  of  a  prior  debt." 
Conard  v.  Atlantic  Ins.  Co.,  1  Pet.  (U.  S.) 
."^i;  Gibson  v.  Stevens,  8  How.  384,  12  L. 
Ed.  1123;  3  Parsons  on  Contracts,  487;  Shaw 
▼.  Merchants'  Nat.  Bank.  101  U.  S.  557,  25 
L.  Ed.  892;  Yeatman  v.  N.  O.  Savings  Inst., 
95  U.  S.  764.  24  L.  Ed.  .589;  Merchants'  Nat. 
Exch.  Bank  v.  McGraw.  76  Fe<l.  934,  22  C. 
C.  A.  622;  Schmidt  v.  First  Nat.  Bank.  10 
Goto.  App.  261,  50  Pac.  733;  Fidelity  Ins. 
Co.  ▼.  Roanoke  Iron  Co.  (C.  C.)  81  Fed.  442; 
Tuttle  T.  Exchange  Bank.  90  Ga.  656,  16  S. 
E.  955. 
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To  tbe  same  effect  are  the  Tennessee  au- 
thorities. The  delivery  of  tbe  bill  of  lading 
Is  the  symbolic  delivery  of  tbe  property 
wblcb  It  represents.  It  was  said  In  Comlck 
V.  Richards,  3  Lea,  25:  "Indorsement  of  a 
bill  of  lading  is  held  a  good  delivery  In  per- 
formance of  a  contract  of  sale,  so  as  to  de- 
feat any  action  by  the  buyer  against  tbe  ven- 
dor for  nondelivery  of  the  goods" — citing  5 
Wait's  Actions  &  Defenses,  p.  578. 

In  Ocbs  et  al.  v.  Price,  U  Ilelsk.  487,  it 
-nas  said:  "A  transfer  and  delivery  of  a 
bill  of  lading  vests  the  property  in  tbe  trans- 
feree, being  regarded  in  law  as  a  construct- 
ive delivery  of  the  property  itself —citing  1 
Parsons  on  Contracts,  485;  2  Parsons  on  Ckm- 
tracts,  639;  Curry  v.  Ronlstoue  et  al.,  2  Overt 
110,  Fed.  Cas.  No.  3,407;  Klrkman  v.  Bank  of 
America,  2  Cold.  403. 

As  opposed  to  these  authorities  counsel  for 
Cheek  &  Co.  cite  tbe  case  of  Saunders  v. 
Bartlett,  12  Heisk.  316,  in  which  It  appeared 
that:  "Joyner  &  Son  were  indebted  to  the 
defendants,  and  it  was  agreed  that  the  for- 
mer should  ship  the  bale  of  cotton  in  this 
case  to  the  latter,  by  whom  Its  proceeds 
wben  sold  should  be  appropriated  to  the  pay- 
ment of  the  debt  Tbe  cotton  was  according- 
ly shipped  to  Bartlett  Gould  &  Heath,  as 
cotton  factors,  to  be  sold  for  this  purpose. 
When  the  boat  on  which  it  was  shipped  ar- 
rived at  the  wharf  at  Memphis,  tbe  bill  of 
lading  was  sent  to  Bartlett,  Oould  &  Heath; 
but  before  anything  was  done  by  them  to  re- 
duce the  cotton  to  possession  it  was  attached 
by  Saunders,  whereupon  the  factors  replevied 
It  In  this  suit"  Said  the  court:  "We  take 
It  to  be  clear  that  the  consignors  were  the 
owners  of  the  property.  It  was  not  a  sale. 
The  factors  had  no  lien,  either  general  or 
special,  on  the  cotton,  without  actual  or  con- 
structive possession.  The  possession  of  the 
bill  of  lading  was  not  such  a  possession  of 
the  cotton  in  this  case.  It  only  gave  the  au- 
thority to  reduce  the  cotton  to  possession  aa 
consignees" — citing  Woodruff  v.  N.  &  C.  R. 
R.  Co.,  2  Head,  94.  See.  also,  Oliver  y. 
Moore^  12  Heisk.  482. 

An  analysis  of  these  cases  will  show  that 
they  really  enunciate  principles  that  apply  to 
a  case  of  factorage,  and  not  to  a  case  where 
the  bill  of  lading  has  been  pledged  as  securi- 
ty for  an  indebtedness  either  antecedent  or 
concurrent  The  principles  of  law  announced, 
so  tar  as  they  apply  to  a  case  of  factor,  are 
unquestioned;  but  they  are  luapplicable  to 
tbe  case  of  a  purchaser  of  a  negotiable  sight 
draft,  to  which  bill  of  lading  covering  the 
property  Is  attached,  for  In  such  cases  the 
law  undoubtedly  Is  that  the  holder  of  the 
bill  of  lading  has  constructive  possession  of 
the  property  and  may  bold  It  against  all 
persons  acquiring  liens  subsequent  to  tbe 
transfer  of  the  bill  of  lading. 

This  question  was  incidentally  Involved  in 
the  case  of  Lewis,  Leonhardt  &  Co.  v.  Small, 
117  Tenn.  1R5»  6  U  R.  A.  (N.  S.)  88T.    The 


facts  were  that  Lewis,  Leonhardt  &  Co.,  who 
resided  at  Kuoxville,  Tenn.,  contracted  to 
buy  from  W.  H.  Small  &  Co.,  who  resided  at 
Evansville^  Ind.,  ten  car  loads  of  No.  1  timo- 
thy hay  at  |15  per  ton  f.  o.  b.  cars  at  Knoz- 
vllle.  W.  H.  Small  &  Co.,  shipped  ten  car 
loads  of  hay  to  Enoxvllle  on  bill  of  lading 
Issued  to  their  own  order.  They  drew  sight 
drafts  on  Lewis,  Leonhardt  &  Co.,  payable 
to  themselves,  and  attached  one  of  said  bills 
of  lading  to  each  of  said  drafts.  They  sold 
all  of  said  drafts  to  tbe  Citizens'  National 
Bank  of  EvansviUe,  Ind.,  for  full  value  and 
In  the  due  course  of  trade,  and  these  drafts 
were  sold  In  turn  by  said  bank  to  the  Fourth 
National  Bank  of  Cincinnati,  Ohio,  and  by 
it  to  the  Mechanics'  National  Bank  of  Enox- 
vllle, Tenn.,  for  full  value  and  In  due  course 
of  trade.  The  Mechanics'  National  Bank 
presented  the  drafts  to  Lewis,  Leonhardt  & 
Co.  for  acceptance  and  payment  and  they 
accepted  and  paid  them  all,  and  the  drafts 
were  delivered  to  them.  When  Lewis,  Leon- 
hardt &  Co.  unloaded  the  hay,  they  discov- 
ered that  It  was  not  No.  1  timothy  hay,  and 
that  It  was  worth  $300  less  than  the  hay 
they  had  contracted  to  buy.  Thereupon  they 
brought  this  suit  and  attached  the  money 
that  they  had  paid  to  tbe  Mechanics'  Nation- 
al Bank  on  the  drafts.  They  charged  that 
the  money  belonged  to  W.  H.  Small  &  Co., 
and  the  Fourth  National  Bank  of  Cincinnati, 
tbe  Meclianlcs'  National  Bank  of  KnoxvUle, 
and  W.  H.  Small  &  Co.  were  all  liable  to 
them  for  the  breach  of  the  contract  by  W.  H. 
Small  &  Co.  to  ship  them  No.  1  timothy  bay, 
and  they  prayed  for  a  decree  against  all  of 
the  defendants  for  said  sum  of  $300.  The 
court  said : 

"Tbe  theory  of  complainants,  which  was 
adopted  by  the  lower  courts,  is  that  when  the 
defendant!  banks  purchased  said  drafts  they 
became  the  owners  of  the  hay  and  respon- 
sible for  the  performance  of  Small  &  Co.'s 
contract  for  its  sale  as  to  quality^  quantity, 
and  delivery,  and  are  liable  for  damages  to 
the  purchaser  for  Small  &  Co.'s  breach  of  the 
contract  In  any  of  »ald  respects,  although  the 
drafts  were  negotiable  and  said  banks  are 
Innocent  purchasers  thereof,  and  on  presenta- 
tion to  tbe  drawees,  I^ewis.  Leonhardt  &  Co., 
they  unconditionally  accepted  and  paid  the 
drafts." 

This  court  held  this  view  erroneous,  say- 
ing :  "They  proceed,  upon  the  incorrect  theory 
that  the  bill  of  lading  so  vests  the  property 
In  tbe  indorsing  banks  that  they  are  substi- 
tuted to  all  the  liabilities  of  the  original 
drawer,  and  are  the  absolute  owners  of  the 
proper^-,  while  the  true  rule  Is  that  the  in- 
dorsing banks  hold  the  bills  of  lading  simply 
as  collateral  to  secure  the  drafts  drawn 
against  them,"  etc. 

This  court  further  said :  "There  la  nothing 
in  this  holding  contrary  to  the  cases  of  Ochs 
y.  Price,  6  Heisk.  484,  nor  National  Bank  v. 
Merchants'  Bank,  91  U.  S.  98,  23  L.  Bd.  208." 
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In  the  case  last  cited  {he  purcbasers  of  the 
drafts,  of  course,  did  not  liave  actual  posses- 
sion of  the  property;  but  ttiey  did  hare  its 
coDstnictlTe  possession  by  the  assignment  or 
transfer  of  the  bill  of  lading,  and,  while  they 
did  not  become  purchasers  of  the  property, 
they  were  pledgees  of  the  property  as  col- 
lateral security  for  the  payment  of  the  drafts. 

If  the  collection  of  drafts  with  bills  of  lad- 
ing attached  could  be  defeated  by  the  attach- 
ment of  creditors  after  the  purchase  of  the 
drafts,  the  commerce  of  the  country  would  be 
seriously  obstructed.  As  said  in  Leouhardt 
V.  Small,  supra: 

"It  is  a  fact  of  common  knowledge  that  a 
large  part  of  the  commercial  business  of  the 
country  is  carried  on  through  the  medium  of 
drafts,  aud  that  the  immense  crops  of  the 
South  and  West  are  marketed  under  contracts 
to  draw  for  the  purchase  price,  with  bills  of 
lading  attached.  If  the  courts  shall  adopt 
the  rule  Insisted  upon  by  the  complainants, 
it  will  result  In  destroying  this  convenient 
method  of  handling,  moving,  and  paying  for 
the  crops  of  the  country ;  for  the  banks  will 
necessarily  be  compelled  to  refuse  to  buy 
drafts  with  bills  of  lading  attached,  or  to 
handle  them  as  collateral  security  or  other- 
wise." 

It  Is  said,  however,  on  behalf  of  cross-com- 
plainants, that  the  transaction  between  the 
complainant  bank  and  the  grain .  company 
was  merely  colorable,  that  there  was  no  pur- 
chase of  the  drafts  by  the  bank,  but  it  was 
simply  acting  as  the  collecting  agent  of  the 
grain  company.  Counsel  In  brief  undertakes 
to  reinforce  this  position  by  the  citation  of 
numerous  telegrams  from  the  grain  company 
in  St  Louis  to  the  feed  company  and  others 
in  Chattanooga,  wherein  It  is  claimed  the 
grain  company  holds  Itself  out  as  the  owner 
of  the  rye  and  offers  to  sell  it  at  a  discount 
from  the  prices  originally  fixed.  It  is  said 
this  evidence  shows  that  the'  complainant 
bank  was  not  the  owner  of  the  rye,  but  that 
the  title  and  ownership  of  the  same  was  still 
reserved  to  the  grain  company.  It  is  true,  u 
insisted,  the  complainant  bank  was  not  the 
owner  of  the  rye,  but  held  it  under  the  bills 
of  lading  as  security  for  the  payment  of  the 
drafts.  The  grain  company  was,  of  course, 
Interested  in  speing  that  the  bank  should  get 
the  benefit  of  the  security,  since  the  grain 
company  would,  of  courso,  be  liable  to  the 
bank  for  any  default  in  the  collection  of  these 
drafts.  It  was,  therefore,  natural  that  the 
grain  company  should  have  been  active  In 
trying  to  prevent  the  diversion  of  the  rye 
from  the  claim  of  the  bank  to  the  claims  of 
attaching  creditors.  It  Is  not  true,  as  alleged 
In  the  answer,  that  the  grain  company  em- 
ployed counsel  at  Chattanooga  and  became 
responsible  for  the  compensation  of  that  firm 
in  refiistiug  the  attachment  of  Cheek  &  Co. ; 
but  as  a  matter  of  fact  this  firm  was  employ- 
ed by  the  complainant  bank,  and  replevied 
the  rye,  and  then  sold  It  on  account  of  said 
bank. 


It  is  shown  by  the  bank's  cashier  that  the 
drafts  were  not  taken  for  collection,  but  were 
purchased  outright  from  the  Toung  &  Ftescb 
Grain  Company  who  were  given  credit  there- 
for, and  who  checked  against  that  credit  He 
further  testified  that  there  were  no  special 
instructions  given;  that  the  bank  made  the 
purchase  of  the  drafts  on  August  24,  1902, 
aud  paid  the  Young  &  Fresch  Grain  C<«i- 
pany  for  them.  P.  M.  Young,  a  member  of 
the  grain  company,  testified  that  his  firm  sold 
these  two  drafts  to  the  Third  National  Bank, 
receiving  the  proceeds,  and  then  and  there 
delivered,  assigned,  and  transferred  the 
drafts  and  bills  of  lading  attached  to  the  l>ank. 
He  also  states  that  his  firm  has  had  no  in- 
terest therein  since  that  date.  It  is.  alleged 
In  the  bill  that  these  drafts  were  purchased 
in  due  course  of  trade.  The  answer  admits 
that  the  drafts  were  drawn  against  these 
cars,  that  the  bills  of  lading  were  attached, 
and  that  the  drafts  were  discounted  by  the 
said  <K>mplainant  bank  to  accommodate  Its 
customer,  the  Young  &  Fresch  Grain  Com- 
pany. The  drafts  on  their  face  were  payable 
to  the  complainant  bank,  with  the  bills  of 
lading  attached  and  indorsed  In  due  course. 

We  are  of  opinion  that  defendants  Cheek 
&  Co.  have  failed  to  establish  the  averments 
of  their  answer  and  cross-bill,  and  that  upon 
the  record  complainant  Is  entitled  to  recover 
the  amount  of  the  two  drafts,  with  Interest 
The  decree  of  the  chancellor  will  therefore 
be  reversed,  and  a  decree  entered  here  In  ac- 
cordance with  this  opinion.  Defendants  will 
pay  the  costs  of  the  appeal. 


HURD  V.  STATE. 
(Supreme  Court  of  Temiessee.     Nov.  9,  1907.) 

1.  ABBEST  —  CRIHINAI,  CHABOES  —  AtJTHORITT 

TO  Abbest  Withotjt  Waebant. 

Under  Shannon's  Code,  {  6997,  authorizing 
an  officer  to  arrest  without  warrant  a  person 
for  a  public  offense  committed  or  a  breach  of 
the  peace  threatened  in  his  presence,  etc.,  an  of- 
ficer has  no  authority  to  arrest  one  without  war- 
rant for  the  misdemeanor  of  unlawfully  carry- 
ing a  pistol,  not  committed  in  the  officer's  pres- 
ence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Arrest  S  145.] 

2.  HoiaciDK— Self-Defense— UNi>i.wTDi,  Ab- 
best. 

Where  one  kills  an  officer  attempting  to 
arrest  him,  and  there  is  nothing  from  which  the 
official  character  of  the  officer  can  be  inferred, 
the  offense  is  reduced  to  manslaughter,  though 
the  officer  had  power  to  make  the  arrest  without 
warrant ;  and  where  a  person  la  placed  in  a 
position  In  which  his  life  is  imperiled  by  the 
act  of  another,  having  no  notice  of  the  official 
character  of  the  latter,  and  the  killing  is  appar- 
ently necessary  to  save  his  own  life,  the  homi- 
cide is  committed  in  self-defense,  though  the  of- 
ficer was  legally  seeking  to  arrest  accused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  26,  Homicide,  §  144.] 

3.  SAUE— EVIDKNCB— Instbuciions. 

Where,  on  a  trial  for  the  murder  of  an  oflB- 
cer  while  attempting  to  arrest  accused,  there 
was  a  conflict  in  the  testimony  on  the  questiooa 
whether  accused  knew  that  decedent  was  an  offi- 
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cer   and   wM    attempting   to   arrest    him,    and 
whether  a  third  person  said  to  decedent  as  he 

adyanced   toward   accused,   "Shoot   the  ; 

he  has  a  gun,"  the  failure  to  charge  that  want 
of  knowledge  of  the  official  character  of  decedent 
'  and  his  purpose  to  make  the  arrest  might,  if  the 
other  facts  warranted  it,  reduce  the  homicide  to 
manslaughter,  and  the  giving  of  a  charge  that 
an  officer  might  make  an  arrest  for  a  misde- 
meanor not  committed  in  his  presence,  with  or 
without  a  warrant,  accompanied  by  a  charge 
that  the  material  inquiry  was  whether  decedent 
was  attempting  to  make  a  lawful  arrest,  and  if 
he  was,  and  wltile  in  the  discharge  of  his  duty, 
osing  no  more  force  than  was  reasonably  neces- 
sary, accused  killed  him,  he  would  be  guilty  of 
murder,  constituted  reversible  error. 

Error  to  Criminal  Conrt,  Hamilton  Coun- 
ty;   S.  D.  McReynolds,  Jndge. 

Will  Hnrd  was  convicted  of  murder  in  the 
first  degree,  and  be  brings  error.  Reversed 
and  remanded. 

Howell  Titus,  for  plaintiff  In  error.    M.  N. 
.  Wbitaker,  Atty.  Gen.,  for  the  State. 

McALISTER,  J.  Tbe  prisoner  was  con- 
victed In  the  criminal  court  of  Hamilton 
county  for  the  crime  of  murder  In  the  first 
degree,  wltb  tbe  Judgment  of  death,  for 
the  unlawful  killing  of  one  T.  O.  Musgrove. 
The  deceased  was  a  policeman  of  the  city  of 
Chattanooga,  but  at  tbe  time  of  bis  death 
was  dressed  in  citizen's  clothes,  and  it  does 
not  distinctly  appear  that  tbe  prisoner  knew 
at  that  time  tbe  deceased  was  a  police  o£9cer. 
Tbe  theory  of  tbe  state  is  that  Musgrove  at 
tbe  time  of  bis  death  was  attempting  to  ar- 
rest defendant,  Kurd,  for  tbe  offense  of  un- 
lawfully carrying  a  pistol. 

Tbe  shooting,  wbicb  resulted  in  tbe  death 
of  Musgrove  a  few  hours  later,  occurred 
about  9  or  930  O'clock  p.  m.  on  White  street, 
in  South  Chattanooga,  near  the  saloon  of  one 
B.  L.  Shepherd.  This  saloon  was  situated 
on  tbe  comer  of  Whiteside  and  White  streets, 
fronting  on  tbe  east  side  of  Whiteside  street 
and  running  back  along  tbe  north  side  of 
White  street.  There  are  large  glass  doors  In 
tbe  front  of  the  saloon,  and  at  tbe  rear  end 
of  the  building  there  was  a  door  leading  from 
the  back  room  of  tbe  saloon  out  into  White 
street  Tbe  saloon  was  divided  by  a  parti- 
tion into  two  rooms,  and  tbe  front  room  was 
known  as  tbe  white  bar,  and  the  rear  room 
as  tbe  colored  bar;  but  there  seems  to  have 
been  an  indiscriminate  mixing  of  the  whites 
and  blacks  at  each  of  these  bars.  Witnesses 
testified  that  this  saloon  was  the  usual  loaf- 
ing place  of  Musgrove,  tbe  deceased,  when  he 
was  off  duty.  At  the  time  of  tbe  tragedy 
deceased  was  off  duty,  and  bad  been  around 
the  saloon  for  some  hours,  sitting  in  tbe  back 
room  wltb  some  white  men  and  some  negroes ; 
and  it  Is  stated  by  tbe  barkeeper,  a  state's 
witness,  that  Musgrove  was  endeavoring  to 
sober  up,  as  be  was  expecting  to  go  on  duty 
tbe  same  night.  Among  other  persons  in  tbe 
back  room  with  deceased  were  J.  D.  Drennan, 
who  the  barkeeper  says  bad  been  drinking, 
bat  was  also  sobering  up.    The  prisoner  went 


Into  Shepherd's  saloon  about  half  or  three- 
quarters  of  an  hour  before  tbe  shooting.  It 
Is  shown  he  remained  in  tbe  front  room,  and 
did  not  go  back  to  the  rear  room,  where  the 
deceased  was;  and  it  does  not  appear  that 
deceased  and  tbe  prisoner  saw  each  otber  un- 
til tbe  meeting  in  the  street  at  the  time  of 
tbe  shooting. 

While  the  prisoner  was  in  the  front  room, 
tbe  barkeeper  Culver,  treated  defendant  a 
time  or  two,  and  tbe  defendant  treated  Culver 
to  drinks  or  cigars.  The  prisoner  took  four 
or  five  drinks,  and  during  the  conversation, 
according  to  the  witness  Culver,  tbe  prison- 
er was  "telling  tbem  in  there  about  tbe  dep- 
uty sheriffs  and  police,  and  said  that  be  al- 
ways got  on  very  well  with  tbe  deputy  sher- 
iffs and  police,  but  when  one  went  to  arrest 
him  he  is  going  to  get  tbe  contents  of  my 
gun."  And  in  a  few  minutes  he  said,  "I  can't 
tell  yon  anything  about  white  men,  but  I  can 
tell  you  all  about  a  nigger,  and  I  ain't  got 
half  time  to  tell  you  about  them."  It  seems 
that  in  a  few  minutes  Shepherd,  tbe  propri- 
etor of  tbe  saloon,  who  was  an  intimate 
friend  of  tbe  deceased,  and  who  had  been  in 
tbe  back  room  wltb  tbe  deceased  wbtle  tbe 
conversation  between  tbe  prisoner  and  the 
barkeeper  and  others  occurred  m  tbe  front 
room,  came  into  tbe  front  room  and  began  to 
check  up  his  cash  register.  Tbe  prisoner, 
who  knew  Shepherd,  asked  blm  to  "set  'em 
up."  Shepherd  declined.  The  prisoner  then 
osked  Shepherd  to  take  a  drink  wltb  him, 
or,  as  tbe  barkeeper  testified,  tbe  prisoner 
said,  "If  you  are  going  to  be  short  about  it, 
I  will  set  'em  up,"  and  remarked  to  Shep- 
herd, "I  have  been  trading  here  with  you 
over  two  years,"  to  which  Shepherd  replied, 

"I  don't  give  a  d n  if  you  have;  I  am  not 

going  to  set  'em  up,  and  if  you  don't  like 
it  you  can  Just  get  out  of  my  place,"  to 
which  the  defendant  replied,  in  substance, 
"All  right,  Mr.  Shepherd;  I  will  get  out  of 
your  place — I  am  as  good  a  man  as  any  man," 
ond  started  towards  the  door.  As  tbe  prison- 
er passed  out  of  tbe  front  door  to  Whiteside 
street,  Shepherd,  the  proprietor  of  the  saloon, 
threw  a  glass  at  bim,  which  struck  tbe  door 
facing  and  crashed,  without  striking  the  de- 
fendant. Culver,  tbe  barkeeper,  testified  that 
immediately  thereafter  be  saw  tbe  prisoner 
out  on  the  sidewalk  wltb  a  pistol  in  bis  band. 
Thereupon  tbe  barkeeper  seized  a  pistol  from 
behind  tbe  bar,  and,  covering  tbe  prisoner, 
said  to  blm,  in  substance,  "If  you  shoot  in 
here  you  are  a  dead  nigger,"  and  thereupon 
tbe  prisoner  started  around  the  comer  down 
Whiteside  street  eastward  in  the  direction 
of  bis  home. 

As  already  stated,  there  was  a  door  leading 
from  the  rear  room  of  tbe  saloon  out  into 
White  street  As  tbe  prisoner  disappeared 
around  the  comer,  going  into  White  street 
Culver,  tbe  barkeeper,  passed  through  the 
partition  door  into  tbe  rear  room  of  the  sa- 
loon, and  there  stated  to  Musgrove,  tbe  de- 
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ceased,  that  a  fellow  bad  gone  around  the 
honse  with  a  gun,  and  to  go  out  and  catcb 
blm.  Thereupon  Musgrove,  the  deceased, 
turned  and  went  out  of  the  back  door  of  the 
saloon  opening  on  White  Street,  while  Cul- 
ver, the  barkeeper,  went  out  the  front  door 
leading  Into  Wblteslde  street  Culver  was 
accompanied  by  the  witness  W.  R.  Mcintosh, 
a  nephew  of  the  deceased,  and  Drennan,  who 
was  sitting  In  the  rear  room  with  Musgrove, 
followed  Musgrove  out  the  back  door.  Mus- 
grove Intercepted  the  prisoner  about  the  edge 
ot  the  street  car  track,  and  immediately  seiz- 
ed blm,  when  a  struggle  ensued. 

There  Is  testimony  tending  to  show  that, 
as  Musgrove  approached  the  deceased,  Dren- 
nan, who  was  following  Musgrove,  exclaimed, 

"Shoot  the ;  he  has  got  a  gun."    About 

this  time  the  prisoner  raised  his  pistol  and 
fired  two  shots  at  Drennan,  both  of  which 
took  effect,  one  in  the  body  and  the  other 
In  the  arm  or  hand.  After  shooting  Drennan, 
the  prisoner  turned  his  pistol  on  Musgrove, 
shooting  hi:n  three  times.  Extricating  him- 
self from  the  grasp  of  Musgrove,  the  prison- 
er ran  from  the  scene,  followed  closely  by 
Mnsgpove,  who  In  the  meantime  bad  drawn 
his  own  pistol  and  emptied  it  at  the  prison- 
er, while  the  latter  was  running,  but  none 
of  bis  shots  took  effect.  The  prisoner  having 
escaped,  Musgrove  reloaded  bis  pistol  and 
returned  to  the  saloon,  but  was  soon  carried 
to  bis  own  home,  where  he  died  a  few  boura 
later. 

The  prisoner  admits  that  he  knew  Mus- 
grove, at  least  by  sight ;  but  be  states  that  be 
had  never  seen  him  except  In  a  policeman's 
uniform.  In  this  connection,  as  already  stated, 
Musgrove  was  In  citizen's  clothing  and  was 
not  wearing  the  uniform  of  a  policeman. 

It  ^ould  be  stated  that  the  killing  occurred 
in  the  night,  between  9  and  9:30  o'clock;  but 
there  was  an  electric  light  at  the  corner  of 
Whiteside  and  White  streets,  and  It  was  a 
moonlight  night  The  evidence,  however,  is 
imdisputed  that  Musgrove,  the  deceased,  had 
a  policeman's  star  under  his  coat  Culver  and 
Musgrove,  who  were  standing  at  the  north- 
west corner  of  the  saloon  at  the  comer  of 
Whiteside  and  White  streets  when  the  tragedy 
occurred,  both  testify  that  when  Musgrove 
seized  the  prisoner,  and  before  the  shooting, 
Musgrove  threw  back  his  coat,  showing  his 
badge,  and  saying  to  defendant:  "Consider 
yourself  under  arrest  I  am  an  officer  of  the 
law."  It  Is  due  the  defendant  to  say  that 
he  denies  that  he  heard  this  statement,  or  that 
he  saw  the  star,  or  that  he  recognized  the  de- 
ceased. 

The  theory  of  defendant  is  tbat  when  Shep- 
herd threw  the  glass  at  him  as  he  emerged 
from  the  door  of  the  saloon,  he  was  excited 
and  alarmed,  and  immediately  ran  around  the 
comer  of  Whiteside  street  and  started  direct- 
ly home.  He  denies  tbat  be  drew  bis  pistol 
in  front  of  tbe  saloon  on  Whiteside  street 
The  evidence  Is  uncontradicted  that  the  pris- 
oner, after  passing  out  of  tbe  saloon  on  White- 


side street,  left  tbe  scene  of  the  difficulty, 
turned  down  White  street,  and  was  proceed- 
ing in  the  general  direction  of  his  home,  and 
was  so  proceeding  when  tbe  deceased,  ac- 
companied by  Drennan,  ran  out  of  tbe  back 
door  of  the  saloon  on  White  street  and  seized 
the  prisoner.  It  appears  that  when  the  de- 
ceased and  Drennan  emerged  from  tbe  saloon, 
the  prisoner  attempted  to  avoid  them  and 
went  into  tbe  middle  of  tbe  street  His 
theory  is  that  he  did  not  know  that  Mus- 
grove was  an  officer,  and  l>elieved  that  the  ap- 
proach of  these  parties  was  for  tbe  purpose  of 
continuing  and  following  up  the  assault  which 
bad  already  been  made  upon  him  In  the  saloon. 
He  claims  tbat  this  belief  was  based  upon 
the  fact  tliat  two  men  followed  him  around 
tbe  corner  of  Whiteside  street  from  the  front 
room  of  tbe  saloon,  and  two  men  emerged 
from  the  rear  room  through  the  door  on 
White  street 

The  defendant.  It  should  be  stated,  proved  ° 
a  good  character.  Mr.  A.  F.  Gustafson,  pro- 
prietor and  manager  of  the  Gustafson  Manu- 
facturing Company,  testified  that  defendant 
had  been  In  his  employ  almost  contlnuouslj- 
for  three  years  Immediately  preceding  tbe 
homicide,  and  that  his  general  character  for 
peace  and  quiet  in  the  community  was  excel- 
lent; that  his  general  reputation  for  truth 
and  veracity  among  the  shopmen  was  very 
good,  and  from  that  general  r^atation  he 
would  give  him  ftall  faith  and  credit  on  his 
oatb  in  a  court  of  justice.  Three  other  wit- 
nesses testified  to  the  good  character  for 
peace  and  truth  of  the  prisoner.  The  state 
introduced  no  witnesses  attacking  bis  general 
character. 

An  examination  of  the  record  has  satisfied 
us  that  there  was  a  conflict  in  tbe  testimony 
upon  two  material  questicms  of  fact:  (1) 
Whether  defendant  knew,  or  the  circumstances 
were  such  as  necessarily  to  fix  him  with 
knowledge,  that  deceased  was  an  officer  and 
was  attempting  to  arrest  him;  and  in  this 
connection  whether  deceased  threw  back  his 
coat,  and  showed  his  policeman's  star,  amd 
said  to  defendant  "Consider  yourself  under 
arrest;  I  am  an  officer  of  the  law."  (2) 
Whether  Drennan  said  to  Musgrove,  tbe  de- 
ceased, as  be  left  the  door  and  advanced  to- 
ward defendant,  "Shoot  the  ;    he  has 

got  a  gun."  In  view  of  this  conflict  In  the  tes- 
timony, tbe  object  of  tbe  persons  who  were 
advancing  upon  tbe  defendant  was  a  very  ma- 
terial inquiry  in  the  case,  as  It  would  illus- 
trate the  mind  of  the  defendant  as  to  his  aiv 
prehensions  of  danger. 

We  are  of  opinion.  In  view  of  the  facta 
disclosed  in  this  record,  tbat  tbe  trial  judge 
was  in  error  in  charging  tbe  jury  as  follows: 

"If  T.  O.  Musgrove,  deceased,  was  a  police- 
man In  the  city  of  Chattanooga  at  tbe  time 
be  was  killed,  and  direct  information  was 
brought  to  blm  that  defendant  Hurd,  had 
a  pistol  on  his  person,  it  was  his  duty,  as 
well  ns  bis  lawful  authority,  to  arrest  said 
Hurd,  with  or  without  a  warrant;    and  •■ 
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to  whether  or  not  he  was  In  uniform  would 
be  Immaterial.  According  to  the  state's  theoiy 
of  this  case,"  continued  the  court,  "It  is  im- 
material as  to  who  was  in  fault  In  the  dif- 
ficulty in  the  saloon,  or  as  to  what  occur- 
red therein.  The  material  question  for  you 
to  inquire,  accordin„'  to  their  theory.  Is:  Was 
Policeman  Mnsgrove,  at  the  time  he  was 
killed,  attempting  to  make  a  lawful  arrest? 
And.  if  he  was,  and  while  in  the  discharge  of 
his  duties,  using  no  more  force  than  was  rea- 
sonably necessary,  the  defendant,  Hurd,  re- 
fused to  be  arrested,  and  killed  Policeman 
Mu.sgroTe,  then  he  would  be  guilty  of  murder." 

Now,  as  already  stated,  we  are  of  opinion 
tliat  these  instructions  present  reversible  er- 
ror In  this  record.  The  theory  of  the  state 
was  that  the  deceased,  Musgrore,  was  at- 
tempting to  arrest  the  prisoner  for  the  oflTense 
of  unlawfully  carrying  a  pistol,  which  of- 
fense Is  not  a  felony,  but  a  misdemeanor,  un- 
der oar  statute. 

Section  0997,  Shannon's  Code,  provides: 
"An  officer  may,  without  a  warrant,  arrest  a 
Iierson  (1)  for  a  public  offense  committed,  or 
a  breach  of  the  peace  threatened,  in  his  pres- 
ence; (2)  when  the  person  has  committed  a 
felony,  though  not  in  his  presence;  (3)  when 
a  felony  has  in  fact  been  committed  and  he 
has  reasonable  cause  for  believing  the  person 
arrested  to  have  committed  it;  (4)  upon  a 
charge  made  upon  a  reasonable  cause  of  a 
commission  of  a  felony  by  the  person  ar- 
rested." 

So,  in  view  of  our  statute,  it  was  held,  in 
Pesterfleld  v.  Vlckers,  3  Cold.  215,  "that  a 
police  officer  of  a  city  or  town  cannot  arrest 
for  an  ofFense  against  the  ordinances  of  the 
city,  unless  the  ofTense  was  committed  in  his 
presence,  without  first  obtaining  a  warrant, 
unless  the  person  arrested  is  guilty  of  a 
felony." 

It  is  clear  from  the  record  that  the  deceased 
was  attempting  to  arrest  the  defendant  for 
a  misdemeanor  which  was  not  committed  In 
his  presence ;  but  the  fact  of  Its  commission 
was  communicated  by  others,  and  the  instruc- 
tion of  the  trial  Judge  that  deceased  bad  law- 
ful authority  to  arrest  defendant  without  a 
warrant  was  erroneous. 

But,  in  addition  to  this  erroneous  statement 
of  the  law,  the  court  instructed  the  Jury  that 
whether  or  not  he  (Musgrove)  was  in  uniform 
would  be  immaterial.  The  instruction,  we 
think,  ignored  the  main  defense  of  the  pris- 
oner— that  at  the  time  of  the  homicide  he 
was  not  aware  of  the  official  character  of  the 
deceased. 

In  Wharton  on  Homicide  (2d  Ed.)  S  4D3, 
It  Is  said: 

"Where  an  officer  or  his  assistant  is  killed 
in  the  resistance  of  an  arrest,  it  is  a  material 
inqnlry,  in  determining  the  criminality  and 
degree  of  the  homicide,  whether  the  party 
resisting  arrest  had  knowledge  or  notice  of 
the  official  character  of  the  officer  and  of  bis 
purpose  to  exercise  official  authority.  If 
there  is  no  such  knowledge  or  notice,  the 
homicide  cannot  be  more  than  manslaughter. 


unless  the  resistance  was  In  enormous  dis- 
proportion to  the  threatened  injury.  And 
where  one  kills  an  officer  attempting  to  ar- 
rest him.  If  there  Is  nothing  from  which  the 
official  character  of  the  officer  can  be  Inferred, 
the  measure  of  his  offense  descends  from 
murder  to  manslaughter.  And  this  is  the 
rule,  though  the  officer  had  power  to  make 
the  arrest  without  a  warrant,  where  be  was 
required  by  statute,  in  executing  the  war- 
rant, to  make  known  the  authority.  And  the 
rule  that  it  Is  murder  to  kill  a  human  being 
without  authority  of  law,  when  it  Is  done 
in  the  commission  of  an  act  dangerous  to 
others  and  evincing  a  depraved  heart,  regard- 
less of  human  life,  though  without  a  premedi- 
tated design  to  effect  the  death  of  any  par- 
ticular person,  is  not  applicable  to  a  case 
in  which  the  accused  was  suddenly  accosted 
by  a  crowd  of  armed  men  demanding  his  im- 
mediate surrender.  So,  if  a'person  is  placed 
in  a  position  in  which  his  life  is  imperiled 
by  the  act  of  another,  having  no  notice  of 
his  official  character,  and  the  killing  is  ap- 
parently necessary  to  save  his  own  life,  It 
Is  homicide  In  self-defense,  though  the  de- 
ceased was  legally  seeking  to  arrest  him ; 
the  accused  not  knowing,  or  having  reason- 
able grounds  to  know,  that  he  was  an  officer. 
But,  though  it  is  the  duty  of  an  officer  to 
give  notice  of  his  intention  to  arrest  before 
doing  80,  the  person  sought  to  be  arrested 
may  not  lawfully  resist  or  kUl  his  assailant 
until  all  other  means  of  peaceably  avoiding 
the  arrest  have  been  exhausted.  And  the 
omission  of  the  officer  to  exhibit  bis  warrant 
or  declare  his  authority  can  do  no  more  than 
deprive  him  of  the  protection  which  the  law 
affords  him  In  the  rightful  discharge  of  his 
duty,  and  does  not  justify  the  person  sought 
to  be  arrested  In  killing  him,  if  the  apparent- 
ly illegal  arrest  can  be  otherwise  resisted. 
And  the  question  of  the  knowledge  of  the 
person  sought  to  be  arrested  of  the  official 
character  of  the  person  seeking  to  arrest  him 
in  such  case  is  one  of  fact  for  the  jury." 

In  a  learned  note  to  the  case  of  Keady  v. 
People,  66  L.  R.  A.  353,  387,  it  Is  said:  ' 

"In  case  of  an  unlawful  arrest,  or  at- 
tempt to  arrest,  killing  the  person  attempting 
it  Is,  as  a  general  rule,  manslaughter  only. 
A  person  seeking  unlawfully  to  arrest  an- 
other Is  a  trespasser,  and  the  trespass  is  a 
ground  of  provocation  sufficient  to  reduce  the 
homicide  of  such  person  in  resistance  of  the 
arrest  from  murder  to  manslaughter,  though 
it  is  not  so  reduced  unless  the  person  sought 
to  be  arrested  actually  acted  under  the  in- 
fluence of  hot  blood  Induced  by  the  provoca- 
tion. And  such  an  attempt  unlawfully  to  ar- 
rest gives  the  person  sought  to  be  arrested 
a  right  to  resist,  even  to  the  extent  of  kill- 
ing his  opponent,  if  such  killing  Is  necessary 
to  save  himself  from  serious  bodily  harm : 
but  the  necessity  must  have  been  real  and 
apparent. 

"The  amount  of  force  which  he  may  use 
in  self-defense,  however,  is  that  only  which 
Is  necessary  to  prevent  ttie  carrying  out  of 
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the  unlawful  purpose.  If  excessive  force  Is 
used  In  making  resistance,  the  right  of  self- 
defense  Is  eliminated,  and  killing  by  means 
calculated  to  cause  death,  with  knowledge 
that  the  Intent  was  only  to  arrest,  Is  mur- 
der; and  an  unintentional  killing  In  making 
such  resistance,  by  means  not  calculated  to 
cause  death,  is  manslaughter." 

We  think  these  excerpts  enunciate  the  cor- 
rect rule  of  law  applicable  In  such  cases.  It 
will  be  observed  that  the  trial  judge  wholly 
falls  to  Instruct  the  jury  that  want  of  knowl- 
edge of  the  (Aclal  character  of  the  officer 
and  bis  purpose  to  make  the  arrest  might,  if 
the  other  facts  warranted,  reduce  the  grade 
of  homicide  from  murder  to  manslaughter, 
but,  on  the  other  hand,  committed  affirmative 
error  in  Instructing  the  Jury  that  the  officer 
might  make  an  arrest  for  a  misdemeanor 
not  committed  in  his  presence,  with  or  with- 
out a  warrant,  and  It  was  an  Immaterial  in- 
quiry whether  or  not  the  deceased  was  In 
uniform.  This  error  was  intensified  by  the 
instruction  given  In  the  Immediate  context, 
wherein  he  stated  that:  "The  material  in- 
quiry was  whether  Policeman  Musgrove,  at 
the  time  be  was  killed,  was  attempting  to 
make  a  lawful  arrest.  If  he  was,  and  while 
In  the  discharge  of  his  said  duties,  using  no 
more  force  than  was  reasonably  necessary, 
the  defendant,  Hurd,  refused  to  be  arrested, 
and  killed  Policeman  Musgrove,  then  he 
would  be  guilty  of  murder."  The  court  had 
already  Instructed  the  Jury  what  constituted 
a  lawful  arrest,  and  that  it  was  not  neces- 
sary that  the  officer  should  have  a  warrant 
to  arrest  for  a  misdemeanor  not  committed 
in  his  presence ;  and  that  charge  was  fol- 
lowed by  the  Instruction  that  If  the  officer, 
in  effecting  such  an  arrest,  used  no  more 
force  than  was  reasonably  necessary,  and  the 
defendant  killed  him,  then  he  would  be  guilty 
of  murder.  If  the  arrest  was  unlawful,  then 
the  grade  of  the  homicide  might  be  reduced 
from  murder  to  manslaughter,  depending  on 
the  other  facts  and  circumstances  of  the 
case.  This  phase  of  the  case  was  not  pre- 
sented to  the  Jury  in  the  charge  of  the  court ; 
but,  on  the  other  hand,  the  court  committed 
affirmative  error  in  charging  that  the  arrest 
was  lawful. 

For  the  error  in  the  charge,  the  Judgment 
Is  reversed,  and  the  cause  remanded. 


ELGIN  CITY  BANKING  CO.  v.  HALL  et  al. 

(Supreme  Court  of  Tennessee.    Oct.  19,  1907.) 

1.  Bills  and  Notes— VALiDrrr—FBAtrD. 

The  seller  of  a  horse  represented  to  five  of 
the  buyers  that  three  other  persons  had  become 
equal  jmrtners  in  the  purchase.  The  seller  had 
secretly  arranged  with  the  three  persons  to  pay 
them  a  consideration  for  the  use  of  their  names 
as  buyers  and  to  release  them  from  the  payment 
of  the  purchase  money.  Beld,  that  the  note  ex- 
ecuted Dy  the  five  individuals  for  the  price  was 
Procured  by  fraud,  and  was  not  enforceable  as 
etween  the  original  parties. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  g  238.] 


2.  Samb— Bona  Fide  Pdrchasebs— Notice. 

Under  Acts  1899,  p.  148.  c.  91.  S  Sa  pro- 
viding that  an  indorsement  of  a  note  witfiont 
recourse  does  not  impair  the  negotiable  charac- 
ter of  the  instrument,  and  independent  of  the 
act,  an  indorsement  of  a  note  without  recourse 
is  not  sufficient  to  put  the  purchaser  on  notice. 

3.  GUABANTT— RemEDIKS  OV  CaEDITOBS — CO.N- 
DITI0N8  PbECEDENT. 

Where  the  guaranty  of  a  note  is  absolute, 
no  demand  or  exhaustion  of  the  maker  is  re- 
quired, nor  any  notice  required  of  acceptance  or 
default. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
VOL  25,  Guaranty,  §f  55,  88.] 

4.  Saue. 

Whether  a  ^aranty  of  a  note  stipulates 
that  the  maker  will  pay,  or  whether  it  stipulates 
that  the  guarantor  will  pay,  the  undertaking  is 
absolute,  whether  the  maker  is  solvent  or  not, 
and  the  guarantor  may  pay  or  see  that  it  Is 
paid. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Guaranty,  §§  36,  sf.] 

6.  blixs    and    notks  —  fckchasers    fob 

Value. 

A  bank,  discounting  a  note  and  crediting 
the  amount  thereof  on  the  indorser's  account, 
without  paying  to  him  any  value,  is  not  a  bona 
fide  purchaser  for  value,  since  the  proceeds  of 
the  discount  may  be  credited  to  the  bank  by 
making  a  change  of  entry  on  its  books. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig 
vol.  7,  Bills  and  Notes,  §  908.] 

6.  Same. 

A  purchaser  of  commercial  paper  is  a  hold- 
er for  value  and  in  due  course  of  trade  where  he 
has  given  for  the  paper  bis  money,  goods,  or 
credit  at  the  time  of  receiving  it,  or  has  on  ac- 
count of  it  sustained  some  loss  or  incurred  s<Mne 
liability. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §§  898-903%.] 

7.  Sahe "Valoe." 

Under  Acts  1899,  p.  146,  c.  94,  S  25,  pro- 
viding that  "value"  is  any  consideration  suffi- 
cient to  support  a  simple  contract,  a  bank  dis- 
counting a  note  and  obtaining  credit  in  favor  of 
the  indorser  in  a  solvent  bank  for  the  amount  of 
the  discounted  paper  is  a  holder  for  value. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  7275-7280,  7826.] 

8.  Same— Evidence. 

A  bank  purchased  a  note  from  the  payee. 
The  cashier  thereof  testified  on  direct  examina- 
tion that  the  bank  purchased  the  note,  with  oth- 
ers, from  the  payee,  and  paid  therefor  the  full 
amount  of  the  notes,  with  interest  to  date  of 
purchase,  in  the  usual  course  of  business.  On 
cross-examination  be  testified  that  he  gave  tht 
payee  credit  for  the  amount  at  another  bank. 
It  was  not  shown  how  the  credit  was  given,  or 
that  it  was  ever  used  by  the  payee.  Held,  that 
the  bank  was  not  a  bolder  for  value. 

9.  Same— BuBDEN  ot  Pboof. 

In  an  action  by  an  indorsee  of  a  note 
against  the  makers,  defended  on  the  grounds 
that  the  note  had  been  procured  by  the  fraud  of 
the  payee  and  that  the  indorsee  was  not  an  in- 
nocent purchaser  for  value,  the  indorsee  has  the 
burden  of  proving  that  it  was  a  holder  for  value. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Not«s.  §8  1675-1687.] 

Appeal  from  Chancery  Court,  Bnidl^ 
County;    T.  M.  McConnell,  Chancellor. 

Suit  by  the  Elgin  City  Banking  Company 
against  J.  T.  Hall  and  others.  From  a  decree 
dismissing  the  bill,  complainant  appeals.  Af- 
firmed. 

Wheeler  &  Trimble,  for  appellant  May- 
field  &  Mayfield,  for  appellee  Ball. 
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McAUSTER,  J.  This  bill  was  Bled  by 
tbe  Elgin  City  Banking  Company,  a  corpora- 
tion chartered  under  the  laws  of  the  state  of 
lUlnoig,  and  having  its  situs  and  principal 
place  of  business  at  Elgin,  in  said  state, 
against  tbe  defendants,  who  are  all  residents 
of  Bradley  county,  Tenn.,  for  the  collection 
of  two  promissory  notes,  together  with  the 
accrued  interest  Complainant  claims  to  be 
an  innocent  bolder  of  said  notes,  and  pur- 
ciiased  them  before  maturity,  In  due  course  of 
trade,  without  notice  of  any  outstanding  equi- 
ties against  them.  A  copy  of  one  of  said 
notes,  together  with  the  indorsements  there- 
on, is  in  the  words  and  figures  following, 
to  wit: 

"400.00        Cleveland,  Tenn.,  Oct  1st,  1903. 

"On  or  before  the  first  day  of  September, 
1906,  for  value  received,  we  Jointly  and  sev- 
erally promise  to  pay  to  the  order  of  Dun- 
ham, Fletcher  &  Coleman,  of  Wayne,  111., 
four  hundred  dollars  ($400.00),  payable  at 
the  Cleveland  National  Bank,  with  interest 
at  6  per  cent  per  annum,  payable  annually 
from  date,  until  paid. 

"Jeff  Hall. 
"C.  T.  Carroll,  Jr. 
"L.  L.  Callaway. 
"L.  P.  Sullivan. 
"T.  J.  McKamy. 
"Edward  H.  Thurston." 
"Pay  to  the  order  of  W.  8.,  J.  B.  &  B. 
Dunham,  without  recourse  to  us. 

"Dunham,  Fletcher  &  Coleman." 
"W.  S.,  J.  B.  &  B.  Dunham." 
"For  value  received,  we  hereby  guarantee, 
the  payment  of  the  within  note  at  maturity, 
or  at  any  time  thereafter,  with  interest  at 
^Mt  per  cent,  per  annum  until  paid,  and  we 
agree  to  pay  all  tbe  costs  and  expenses  paid 
or  incurred  in  collecting  tbe  same,  hereby 
waiving  demand  of  payment  and  notice  of 
nonpayment 

"W.  S.,  J.  B.  &  B.  Dunham." 

Defendants  answered  tbe  bill,  in  which 
they  admitted  the  execution  of  the  notes,  but 
denied  that  complainant  is  an  innocent  pur- 
chaser of  said  notes,  for  value,  and  in  due 
course  of  trade.  It  is  averred  that  said  notes 
were  procured  by  fraud  and  misrepresenta- 
tion on  the  part  of  Dunham,  f  letcher  &  Cole- 
man, tbe  payees ;  and  as  a  further  defense  It 
is  averred  that  the  consideration  for  said 
notes  has  wholly  failed. 

The  more  specific  averments  of  the  answer 
are  that  the  notes  in  suit  represented  in  part 
the  purchase  price  ($1,600)  of  a  certain  horae  ^ 
that  at  tbe  time  of  said  purchase  the  payees, 
Dunham,  Fletcher  &  Coleman,  delivered  to 
respondents  a  written  statement  or  guaranty 
of  the  soundness  of  said  animal,  and  that  be 
possessed  all  the  qualities  represented  by  tbe 
seller,  but  on  delivery  of  the  horse  It  was 
soon  ascertained  that  he  was  stump  sucker 
and  did  not  in  any  respect  possess  the  quali- 
ties guaranteed  by  said  seller.  When  snid 
facts  were  communicated  to  tbe  seller,  said 
firm  agreed  to  receive  back  tbe  horse,  and 


agreed  with  two  of  the  purchasers  to  ship 
another  horse  to  Cleveland  In  place  of  tbe 
first,  which  was  accordingly  done.  It  is  then 
averred  that  the  second  horse  was  of  a  no- 
toriously diseased  breed  of  horses,  and  was 
not  only  thus  diseased,  but  was  not  up  in  oth- 
er respects  and  qualities  to  the  warranty  of 
tbe  seller,  all  of  which  facts  we^e  fraudu- 
lently concealed  from  the  purchasers.  It  is 
then  averred  that  tbe  second  horse  so  ship- 
ped to  Cleveland  died  within  about  two 
months  after  bis  arrival,  as  a  result  of  his 
diseased  condition  at  the  time  be  was  ship- 
ped ;  and  respondents  aver  that  said  sellers, 
as  horse  dealers,  must  have  known  of  the 
diseased  condition  of  this  horse,  but  fraudu- 
lently concealed  the  same  from  respondents. 

It  is  further  averred  that  the  agent  of  the 
payee  of  said  notes,  at  tbe  time  tbe  defend- 
ants agreed  to  purchase  the  horse,  made  se- 
cret and  fraudulent  contracts  with  certain 
of  said  purchasers,  in  whose  judgment  as 
horsemen  defendants  had  confidence,  where- 
by said  parties  were  Induced  to  represent 
themselves  as  willing  to  enter  into  said  pur- 
chase as  equal  partners,  and  pretended  to  Join 
with  defendants  as  purchasers,  and  also  pre- 
tended to  pay  or  become  liable  for  said  sum 
of  $200  each  for  a  one-eighth  Interest  In  said 
horse,  for  the  fraudulent  purpose  of  Inducing 
defendants  to  enter  into  said  contract ;  where- 
as, in  fact,  neither  of  the  parties  to  said 
secret  contract  contributed  said  sum  of  $200^ 
but  by  the  agreement  with  said  seller  were 
either  paid  large  sums  in  cash,  to  wit  from 
$30  to  $100,  or  we^  given  a  one-eighth  in- 
terest free  of  charge,  to  have  them  passed 
as  equal  partners  or  purchasers,  and  Induce 
defendants  to  enter  into  said  contract  and 
become  liable  for  said  purchase  money. 

It  is  averred  that  the  purchase  by  each  of 
the  said  eight  alleged  purchasers  was  a  ma- 
terial part  of  the  consideration  for  said  pur- 
chase by  all  the  other  purchasers.  Defend- 
ants, therefore,  aver  that  because  of  the 
fraud,  misrepresentations,  and  concealments 
on  the  part  of  the  payees  in  procuring  said 
contract  and  notes,  and  because  of  said  fail- 
ure of  consideration,  they  are  not  liable  to 
complainants  for  the  amount  of  said  notes  or 
other  sum. 

It  appears  that  tbe  notes  in  question  were 
Indorsed  by  the  payees,  Dunham,  El  etcher 
&  Coleman,  to  another  firm,  of  which  W.  S. 
Dunham  was  a  member,  and  by  that  firm 
transferred  before  maturity  to  complainant 
bank.  It  is  claimed  by  the  complainant  that 
it  bad  no  notice  of  any  equities  existing 
against  tbe  notes.  Tbe  complainant  bank 
claims  to  have  purchased  tbe  notes  by  pla- 
cing the  amount  paid  for  them  to  tbe  credit  of 
W.  S.,  J.  B.  &  B.  Dunham  (the  second  In- 
dorsers,  for  whom  tbe  notes  were  discount- 
ed) In  tbe  First  National  Bank  of  Elgin,  111., 
a  different  bank  from  complainant,  which  is 
the  Elgin  City  Banking  Company,  as  already 
stated. 

Proof  was  taken,  and  on  the  hearing  the 
chancellor  was  of  tbe  opinion  that  the  com- 
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plaiuant  did  not  give  value  for  the  notes;  he 
holdiug  that  the  defenses  alleged  were  good 
against  the  original  payee  and  therefore  good 
also  against  the  complainant.  The  chan- 
cellor was  of  opinion  that  the  complainant 
was  not  an  innocent  holder  of  the  paper  and 
that  the  defense  set  up  in  the  answer  had 
been  established  by  the  proof,  and  be  accord- 
ingly dismissed  the  complainant's  bill.  The 
complainant  api)ealed,  and  has  assigned  er- 
rors. 

The  first  inquiry  naturally  arising  Is  wheth- 
er there  was  fraud  In  the  original  inception 
of  this  contract,  for  which  the  notes  in  ques- 
tion were  executed  In  part  fulflllment. 

It  is  shown  on  the  record  that  one  Camp- 
bell, the  agent  of  the  payees,  Dunham, 
Fletcher  &  Coleman,  brought  the  first  horse 
in  question  to  Cleveland,  and,  having  failed 
to  sell  him,  proposed  to  six  of  the  defend- 
ants to  purchase  the  horse  for  $1,600,  as 
equal  partners.  It  is  shown  by  the  proof 
that  said  agent  stated  to  the  defendant  E.  H. 
Thurston  that  several  others  would  Join  In 
the  purchase  if  Thurston  would  become  in- 
terested, and  proposed  that  Thurston  should 
hold  himself  out  as  a  purchaser  and  affect 
to  pay  said  sum  of  $200  with  the  others,  but 
he  should  pay  only  $100,  and  the  remaining 
$100  would  be  repaid  to  him;  and  it  is 
shown  that  Thurston,  under  this  secret  con- 
tract, did  thereafter  pretend  to  Join  with  the 
others  as  an  equal  partner  in  said  purchase. 
It  is  also  shown  that  said  seller  approached 
one  M.  L.  Beard,  of  Cleveland,  an  old  and 
experienced  dealer  in  horses,  and  on  whose 
Judgment  the  other  purchasers  relied,  and 
proposed  that  said  Beard  should  also  be- 
come a  colorable  purchaser,  and  should  re- 
ceive a  one-eighth  Interest  in  said  horse 
gratis,  if  he  would  profess  to  Join  in  said 
purchase;  and  under  this  agreement.  Beard 
did  thereafter  pretend  to  be  a  bona  fide  pur- 
chaser, and  permitted  the  seller  to  so  repre- 
sent him.  The  seller  not  only  represented 
Beard  as  one  of  the  purchasers,  but  some 
of  the  other  purchasers  were  referred  to  him 
for  his  Judgment  as  to  the  merits  of  the 
horse. 

It  Is  also  shown  that  said  agent  agreed 
with  J.  T.  Hall,  another  of  said  purchasers, 
to  pay  said  Hall  the  sum  of  $50  for  his  serv- 
ices in  inducing  the  others  to  Join  In  said 
purchase.  It  is  shown  that  none  of  the  other 
purchasers  knew  or  suspected  these  secret 
and  fraudulent  contracts  had  been  made,  but 
supposed  that  all  the  others  were  entering 
into  the  purchase  on  equal  terms  of  partner- 
ship. It  was  represeuted  to  the  five  pur- 
chasers who  received  no  secret  consideration 
that  seven  others  had  agreed  to  Join,  and  that 
it  was  only  necessary  that  he  agree  to  Join 
to  complete  the  purchase.  It  is  further 
shown  that  when  the  eight  purchasers  met 
with  said  seller  to  complete  the  purchase  and 
sign  the  notes  for  the  purchase  money,  Thurs- 
ton and  Hall,  at  the  request  of  the  seller, 
signed  the  notes  with  the  others,  and  the  sel- 
ler then  secretly  paid  to  them  in  cash  the 


sums  of  $100  and  $S0  respectively,  according 
to  their  secret  arrangement  The  seller  also 
desired  said  Beard  to  sign  said  note  and  re- 
ceive $200  in  cash;  but  Beard  objected  to 
this,  and  It  was  thereupon  announced  to  the 
others  that  Beard  was  paying  bis  part  of  the 
purchase  money  to  said  seller  In  cash,  but 
in  fact  nothing  was  paid  by  him.  It  is 
shown  that  one  of  said  purchasers,  G.  W. 
Day,  paid  the  seller  the  sum  of  $200  In  cash, 
and  this,  with  the  $200  alleged  to  have  been 
paid  by  said  Beard,  left  a  balance  of  $1,200. 
and  for  tliis  sum  the  six  defendants  executed  - 
three  notes,  each  for  $400,  due,  respectively, 
on  or  before  September  1,  1905,  190G,  and 
1907,  with  interest  at  6  per  cent,  payable  an- 
nually. It  is  also  shown  by  the  proof  that, 
while  the  agent  made  many  representations 
and  warranties  as  to  the  soundness  and  fine 
breeding  qualities  of  the  animal,  he  carefully 
kept  the  horse  in  a  lodied  box  stall  before 
the  sale,  where  he  could  not  be  seen,  except 
when  taken  out  by  the  seller  for  inqiection; 
but  within  a  few  days  after  the  purchase  it 
was  discovered  that  the  animal  was  unsound. 
When  the  seller  was  notified  of  this,  be  took 
back  the  horse  and  sent  another  in  exchange. 
This  new  contract  was  negotiated  by  Thurs- 
ton and  Hall,  two  of  the  alleged  purchasers, 
who  had  been  secretly  paid  to  enter  into  the 
original  contract.  The  second  horse,  as  al- 
ready seen,  died  about  two  months  after  be 
was  received. 

We  think,  upon  the  facts  shown  in  the  evi- 
dence, that  this  contract  and  these  notes  were 
not  enforceable  against  the  original  makers, 
on  account  of  the  fraud  and  misrepresenta- 
tion practiced  by  the  agent  of  the  payees, 
Dunham,  Fletcher  &  Coleman. 

The  question  remains  whether  the  com- 
plainants were  innocent  purchasers  of  said 
note  for  value,  before  maturity,  in  due  course 
of  trade,  without  notice  of  any  of  the  in- 
firmities in  said  notes. 

As  already  seen,  said  notes  were  first  in- 
dorsed "without  recourse"  by  Dunham, 
Fletcher  &  Coleman,  the  payees,  to  W.  S.,  J. 
B.  &  B.  Dunham,  and  said  notes  were  then 
delivered  to  complainant  bank  by  said  W.  S., 
J.  B.  &  B.  Dunham  under  a  written  guaranty 
on  the  back  of  the  notes,  by  which  said  firm 
guaranteed  the  payment  of  said  note,  vi'iti^ 
interest  at  5l^  per  cent  per  annum,  together 
with  all  the  costs  and  expenses  of  collection, 
and  also  waived  demand  and  notice  of  non- 
payment 

•  It  is  suggrested  that  the  indorsement  "with- 
out recourse"  was  sufficient  to  put  the  pur- 
chaser upon  notice,  and  destroyed  the  negocla- 
billty  of  the  Inst^ment;  but  we  think  it  is 
well  settled  that  an  indorsement  without  re- 
course is  not  sutficient  to  put  the  purchaser 
upon  notice.  2  Randolph,  Commercial  Pa- 
per, S  1008;  7  Cyc.  954,  and  numerous  cases 
cited. 

Moreover,  the  matter  is  set  at  rest  by  our 
negotiable  Instrument  law  (Acts  1899,  p.  14S,- 
c.  94,  §  38),  wherein  it  is  provided  that  "such 
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an  Indorsement  does  not  impair  tbe  n^otla- 
ble  character  of  the  instnuaent" 

Again,  it  is  insisted  tlut  complainant  bank 
holds  another  Indorsement  or  guaranty  by 
which  the  guarantors  agree  to  guarantee  pay- 
ment of  the  note  at  a  different  and  higher 
rate  of  interest  than  the  note  bears,  and  also 
guarantee  payment  of  ail  expenses  of  coiiec- 
tlon,  whereas  the  notes  themselves  contained 
no  such  provision. 

It  has  been  observed  that  the  notes  bear  in- 
terest at  5  per  cent,  while  the  guarantors 
agreed  to  pay  interest  at  5^  per  cent  It  is 
argued  that  this  is  a  new.  Independent,  and 
different  contract,  and  not  merely  a  transfer 
of  the  notes.  It  is  conceded  that  many  of 
the  authorities  hold  that  a  mere  guaran^  of 
a  note  will  constitute  the  purchaser  an  In- 
dorsee, within  the  rule  protecting  an  inno- 
cent bolder;  but  it  is  insisted  that  this  rule 
cannot  apply  to  a  guaranty  changing  the  rate 
of  interest  and  also  agreeing  to  pay  expenses 
of  collection.  It  Is  argued  that,  If  this  can 
l>e  done  without  destroying  the  negotiability 
of  the  paper,  then  each  indorsee  can,  of 
course,  change  the  rate  of  interest  or  the 
amount  of  the  note,  and  each  be  liable  for  a 
different  ^amount 

It  is  unnecessary  to  decide  this  question, 
since  it  appears  that  the  notes  were  Indorsed 
in  blanlE  by  W.  S.,  J.  B.  &  B.  Dunham,  and 
the  guaranty  did  not  of  course,  nullify  their 
prior  blank  indorsement 

In  Elgin  City  Banking  Co.  v.  Zelch.  57 
Minn.  487,  59  N.  W.  644,  the  Indorsements 
were: 

"Pay  Elgin  City  Banking  Co.    D.  Dunham." 

"Payment  guaranteed.    D.  Dunham.'' 

The  court  said: 

"Whether  these  indorsements  be  construed 
as  constituting  a  single  contract  or  two  sepa- 
rate and  distinct  contracts,  we  are  clear  that 
they  constitute  indorsements  In  the  coniiuer- 
olal  sense,  and  that  the  transferee  Is  an  In- 
dorsee, and  entitled  to  protection  as  such  un- 
der the  law  merchant  The  fact  that  Dun- 
ham enlarged  his  responsibility  beyond  that 
of  an  Indorser  by  guaranteeing  payment  did 
not  change  or  affect  the  character  of  his  in- 
dorsement." 

In  Cover  v.  Myers,  75  Md.  40C.  23  Atl. 
S50,  32  Am.  St  Rep.  394,  It  is  held  that  a 
^inranty  added  to  an  indorsement  is  not 
notice  of  defenses.  LiOuIsvlUe  Trust  Co.  t. 
U,  N.  A.  &  C.  R.  Co.,  7.5  Fed.  433,  22  C.  C. 
A.  378. 

The  determinative  question  presented  on 
the  record  is  whether  the  complainant  bank 
is  a  holder  for  value.  Our  negotiable  Instru- 
ment law  (section  25)  provides: 

"Value  is  any  consideration  sufficient  to 
support  a  simple  contract  An  antecedent 
or  pre-existing  debt  constitutes  value,  and  is 
deemed  such  whether  the  Instrument  Is  pay- 
able on  demand,  or  at  a  future  time." 

"Sec  26.  Where  value  has  at  any  time  been 
given  for  the  instrument,  the  holder  Is  deem- 
ed a  holder  for  value  In  respect  to  all  par- 
ties who  became  such  prior  to  that  time." 


"Sec.  52.  A  holder  In  doe  course  is  a  bold- 
er who  has  taken  the  instrument  under  the 
following  conditions: 

"(1)  That  it  is  complete  and  regular  upon 
its  face. 

"(Z)  That  he  became  the  bolder  of  It  before 
it  was  overdue,  and  without  notice  that  It 
had  l>een  previously  dishonored,  if  such  was 
the  fact 

"(3)  That  he  took  It  In  good  faith  and  for 
value. 

"(4)  That  at  the  time  it  was  negotiated  to 
him  he  had  no  notice  of  any  infirmity  In  the 
Instrument  or  defect  in  the  title  of  the  per- 
son negotiating  it." 

"Sec.  55.  The  title  of  a  person  who  nego- 
tiates an  Instrument  Is  defective  within  the 
meaning  of  this  act  when  he  obtained  the 
instrument  or  any  signature  thereto,  by 
fraud,  duress  or  force  and  fear,  or  other  un- 
lawful means,  or  for  an  illegal  consideration, 
or  when  he  negotiates  it  in  breach  of  faith, 
or  under  such  circumstances  as  amount  to  a 
fraud. 

"Sec.  56.  To  constitute  notice  of  an  infirm- 
ity In  the  Instrument  or  defect  in  the  title 
of  the  person  negotiating  the  same,  the  per- 
son to  whom  It  is  negotiated  must  have  had 
actual  knowledge  of  the  infirmity  or  defect 
or  knowledge  of  such  facts  that  his  actlcm 
In  taking  the  Instrument  amounted  to  bad 
faith. 

"Sec.  57.  A  holder  in  due  course  holds  the 
instrument  free  from  any  defect  of  title  of 
prior  parties,  and  free  from  defenses,  avail- 
able to  prior  parties  among  themselves,  and 
may  enforce  payment  of  the  instrument  for 
the  full  amount  thereof  against  all  parties 
liable  thereon." 

"Sec.  59.  Every  holder  Is  deemed  prima 
facie  to  be  a  holder  In  due  course,  but  when 
it  Is  shown  that  the  title  of  any  person  who 
has  negotiated  the  instrument  was  defective, 
the  burden  is  on  the  holder  to  prove  that 
he,  or  some  person,  under  whom  he  claims 
acquired  tbe  title  as  a  holder  in  due  course." 

While  we  find  some  facts  and  circumstan- 
ces hi  the  record  tending  to  show  that  com- 
plainants were  put  on  Inquiry  as  to  defenses 
against  this  note,  we  cannot  say  that  com- 
plainants "had  actual  knowledge  of  the  in- 
firmity or  defect  or  knowledge  of  such  facts 
that  Its  action  In  taking  the  instrument 
amounted  to  bad  faith." 

It  Is  matter  for  observation  that  at  the 
time  of  purchasing  this  paper  the  officials  of 
the  complainant  bank  made  no  inquiry  in  re- 
spect of  the  makers  or  as  to  the  considera- 
tion of  the  notes,  although  it  is  admitted  they 
knew  nothing  as  to  the  commercial  standing 
or  solvency  of  the  makers. 

Again,  It  appears  that  in  enforcing  the 
collection  of  the  notes  complainant  has  Ig- 
nored the  guarantors  and  is  only  suing  the 
original  makers.  This  Is  worthy  of  comment, 
since  the  guaranty  was  for  the  payment  of 
all  expenses  of  collection  and  additional  in- 
terest It  appears  the  guarantors  are  solvent 
and  reside  within  seven  miles  of  complain- 
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ant's  place  or  business,  and  yet,  passing 
them,  complainant  sent  this  paper  to  Cleve- 
land, Tenn.,  for  collection,  thereby  seeking 
a  lower  rate  of  interest  and  incurring  at- 
torney's fees  In  the  prosecution  of  the  suit 
There  was  no  obstacle  in  the  way  of  a  pri- 
mary suit  against  the  guarantors  on  this 
form  of  guaranty.  It  Is  well  settled  in  Ten- 
nessee that,  when  the  guaranty  Is  absolute, 
no  demand  or  exhaustion  of  the  maker  Is  re- 
quired; nor  is  any  notice  required  of  the 
acceptance  or  default.  It  does  not  matter 
whether  the  guaranty  stipulates  that  the 
maker  will  pay,  or  that  the  guarantor  will 
pay,  nor  whether  the  maker  is  solvent  or 
not  In  either  event,  the  undertaking  Is  ab- 
solute, and  the  guarantor  may  pay  the 
amount,  or  see  that  it  is  paid.  This  Is  not 
the  case  of  a  guaranty  of  solvency  or  col- 
lectibility, which  requires  previous  demand 
and  suit.  Klein  v.  Kern,  94  Tenn.  34,  28  8. 
W.  295,  and  authorities  there  cited. 

The  only  explanation  of  this  unbusinesslike 
procedure  on  the  part  of  complainant  bank  is 
that  the  firm  of  guarantors  did  a  valuable 
business  with  the  bank  and  that  complainant 
would  do  anything  to  protect  them. 

The  main  proposition  presented  by  counsel 
for  defendants  is  that  complainant  is  not  a 
bolder  of  said  paper  for  value  within  the 
meaning  of  our  negotiable  instrument  law. 
It  is  said  it  is  not  shown  that  complainant 
has  ever  paid  anything  In  money,  or  the 
equivalent,  for  said  paper;  but  the  cashier  of 
the  bank  merely  testifies  that  he  gave  said 
firm  "credit  for  the  amount  at  the  First  Na- 
tional Bank  of  Elgin."  It  is  said  it  Is  not 
shown  that  said  credit  was  ever  used  by  said 
Indorsers,  W.  S.,  J.  B.  &  B.  Dunham.  The  en- 
tire testimony  on  this  subject  is  found  In  the 
deposition  of  A.  O.  Hawkins,  cashier  of  the 
complainant,  Elgin  City  Banking  Company. 
He  tells  of  the  purchase  of  said  notes,  togeth- 
er with  sundry  other  notes,  in  one  lot,  from 
W.  S.  Dunham,  of  the  firm  of  W.  S.,  J.  B.  & 
B.  Dunham,  paying  therefor  the  full  amount 
of  said  notes,  with  accrued  interest  to  date  of 
purchase,  at  said  bank,  in  the  usual  course  of 
business.  This  was  the  testimony  of  the  wit- 
ness on  bis  direct  examination,  from  which 
it  appears  that  a  prima  fade  case  of  a  hold- 
er for  value  is  made  out;  but,  on  cross-ex- 
amination of  the  witness  at  a  later  date,  he 
was  nsked,  "Q.  4.  Do  you  recall  how  yon 
paid  for  them  [referring  to  the  notes]?" 
and  he  answered,  "I  gave  them  credit  for  the 
amount  at  the  First  National  Bank  of  Elgin 
on  the  18th  day  of  July,  1901."  It  will  be 
observed  that  the  alleged  credit  was  not 
given  in  the  bank  which  purchased  the  notes 
(the  complainant,  Elgin  City  Banking  Com- 
pany), but  at  a  different  bank,  namely,  the 
First  National  Bank  of  Elgin,  111. 

The  law  seems  to  be  settled  that,  when  a 
^>ank  simply  discounts  a  note  and  credits  the 
amount  thereof  on  the  indorser's  account, 
without  paying  to  them  any  value  for  it.  It 
Is  not  enougb  to  constitute  such  bank  a  prima 
faclft  purchaser  for  value  of  the  note.     Se- 


lover,  Neg.  Inst  Laws,  p.  217;  2  Amer.  & 
Eng.  Ency.  of  Law,  391,  392;  Warman  v. 
First  Nat  Bank,  185  111.  60,  57  N.  E.  6,  49 
L.  R.  A.  412. 

The  reason  Is  that  the  proceeds  of  the  dis- 
count may  be  credited  to  the  bank  by  making 
a  change  of  entries  on  Its  own  Ixwks.  It  is 
said,  however,  that  this  rule  of  law  has  no 
application  where  the  credit  to  the  seller  of 
negotiable  paper  Is  given  by  the  purchaser, 
not  on  Us  own  books,  but  in  a  different  tMrnk. 
It  is  said  the  presumption  must  be.  In  sacli 
case,  that  the  purchaser  has  paid  money, 
surendered  securities,  released  an  obligation, 
or  Itself  assumed  an  obligation  in  the  other 
bank,  in  order  to  secure  this  credit  The 
record  fails  to  show  why  payin«it  of  tbe 
notes  was  made  in  this  manner,  nor  the  pre- 
cise nature  of  the  transaction  by  which  tbe 
complainant  bank  secured  credit  to  the  seller 
In  the  First  National  Bank  of  Elgin  for  tbe 
amount  of  these  discounted  notes. 

It  Is  well  settled  that  a  purchaser  of  com- 
mercial paper  is  a  holder  for  value  and  In 
due  course  of  trade,  when  he  "has  given  for 
the  note  his  money,  goods,  or  credit,  at  the 
time  of  receiving  it  or  has  on  account  of  it 
sustained  some  loss  or  Incurred  some  liabil- 
ity." Nichol  V.  Bate,  10  Yerg.  429;  Kimbro 
V.  Lytle,  10  Yerg.  417,  31  Am.  Dec.  585; 
Bank  v.  Johnston,  105  Tenn.  521,  59  S.  W. 
131. 

As  already  seen,  by  section  25  of  our  nego- 
tiable instrument  law  (Acts  of  1899)  It  is 
provided:  "Value  is  any  consideration  suffi- 
cient to  support  a  simple  contract"  There  is 
no  trouble,  therefore.  In  holding  that  if  the 
complainant  bank  had  obtained  credit  in  fa- 
vor of  the  seller  in  a  solvent  bank  for  tbe 
amount  of  tbe  discounted  paper,  that  would 
be  a  sufficient  consideration  to  constitute 
tbe  purchaser  a  holder  for  value. 

The  difficulty  presented  arises  out  of  the 
indeflnlteness  of  the  testimony.  The  witness 
was  not  asked  by  counsel  on  either  side  for 
an  explanation  of  his  statement,  "I  gave 
them  credit  for  the  amount  at  the  First  Na- 
tional Bank  at  Elgin."  It  does  not  appear 
from  the  record  that  this  credit  was  ever 
used  by  W.  a,  J.  B.  &  B.  Dunham.  It 
does  not  appear  how  the  credit  was  given, 
and  the  court  cannot  determine,  from'  the 
unexplained  statement  of  the  witness,  wheth- 
er or  not  the  credit  was  real  and  substantial. 
The  burden  of  proof  is  on  complainant  to 
show,  on  these  facts,  that  it  was  a  holder 
for  value. 

The  fraud  that  vitiated  the  original  trans- 
action was  the  conduct  of  the  agent  Camp- 
bell, In  representing  to  five  of  the  pittchasers 
that  Beard,  Hall,  and  Thurston  had  become 
equal  partners  in  the  purchase  of  the  horse, 
when  this  agent  had  secretly  arranged  with 
these  three  parties  to  pay  them  a  considera- 
tion to  allow  the  use  of  their  names  as  pur- 
chasers and  to  release  them  from  the  pay- 
ment of  their  quota  of  the  purchase  money. 

Affirmed. 
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MONTEI  ▼.  ST.  LOUIS  &  S.  F.  R.  CO. 

(St.  Lonis  Court  of  Appeals.    Missouri. 

March  17.  1908.) 

Appeal  —  Review— Scope  —  Motion  to  Set 

Abide  Nonsuit. 

At  the  conclusion'  of  plaintiff's  testimony 
the  court  directed  a  verdict  for  defendant, 
whereupon  plaintiff,  without  exceptinx  to  the 
instruction,  took  a  nonsuit,  with  leave  to  move 
to  set  it  aside,  and  raved  an  exception  to  the 
court's  subsequent  refusal  to  set  aside  the  non- 
suit. Held,  that  the  exception  was  of  no  avail 
on  appeal,  since  there  was  no  error  in  the  rec- 
ord  proi^r,  in  the  absence  of  an  exception  to  the 
Instruction. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  3,  Appeal  and  Error.  {{  3467-8475.1 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty;   F.  C.  Johnston,  Judge. 

Action  by  Frederick  Montel  against  the 
St.  Tioula  &  San  Francisco  Railroad  Com- 
pany.  From  an  order  denying  a  motion  to 
set  aside  a  nonsuit,  plaintiff  appeals.  Af- 
firmed. 

McPherson  &  Hllpirt,  for  appellant  Wood- 
ruff &  Mann,  for  respondent. 

GOODE,  J.  Action  for  a  personal  Injury 
and  damages  to  property  by  a  collision  with 
a  locomotive.  At  the  conclusion  of  plain- 
titTs  testimony  the  court  directed  the  Jury 
to  return  a  verdict  for  the  defendant,  where- 
upon plaintiff  took  a  nonsuit,  with  leave  to 
move  to  set  the  same  aside,  and,  on  the 
court's  refusal  to  set  it  aside,  saved  an  ex- 
ception to  the  refusal  to  get  aside  the  Judg- 
ment of  nonsuit  and  grant  him  a  new  trial. 
Be  can  derive  no  benefit  from  his  exception, 
because  he  omitted  to  except  to  the  instruc- 
tion for  a  verdict  for  defendant.  The  deci- 
sion of  the  appeal  is  controlled  by  the  author- 
ity of  Lewis  V.  Mining  Co.,  199  Mo.  463,  97 
S.  W.  938,  wherein  the  Supreme  Court  ex- 
pressly declared  that  on  a  record  like  the  one 
l>efore  us  an  appeal  cannot  be  considered  on 
the  merits. 

Tliere  being  no  error  In  the  record  proper, 
the  Judgmmt  is  affirmed.    All  concur. 


STATE  V.  GLENN. 

(St  Louis  Court  of  Appeals.    Missouri.    March 
17,  1908.) 

FoBCiBue  Entbt  and  Detainer  —  Cbiminax 
RBSPONSiBruTT- Elements  of  Offense. 
An  owner  of  premises  recovered  judgment 
against  defendant  for  possession,  and,  while  de- 
fendant was  absent,  a  constable  removed  de- 
fendant's family  and  his  household  goods,  and 
made  fast  the  doors  and  windows,  by  nailiuK 
them.  While  defendant  was  still  absent,  with- 
out his  knowledge,  his  son  and  another  opened 
the  doors  and  windows,  and  moved  the  house- 
Iiold  goods  tHtck  into  the  house,  and  defendant 
on  returning  found  his  family  occupying  the 
bouse  as  he  had  left  them.  Held,  that  defendant 
was  not  guilty  of  a  violation  of  Rev.  St  1899. 
I  2151  [Ann.  St  1906.  p.  1384],  making  a  per- 
son who  shall  take  or  keep  possession  of  real 
property  by  actual  force  or  .violence  guilty  of 
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a  misdemeanor,  since  there  can  be  no  forcible 
entry  within  that  section  without  an  element  of 
force  in  which  defendant  participated. 

[ISd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Forcible  Entry  and  Detainer,  U  102, 
193.] 

Appeal  from  Criminal  Court,  Greene  Coun- 
ty;  A.  W.  Lincoln,  Judge. 

Alec  Glenn  was  convicted  of  forcible  en- 
try and  detainer  under  Rev.  St  1899,  {  2151 
[Ann.  St  1906,  p.  1384],  and  he  appeals.  Re- 
versed and  defendant  discharged. 

O.  T.  Hamlin,  for  appellant  Roscoe  Pat- 
terson, for  the  State. 

NORTONL  J.  The  defendant  was  con- 
victed In  the  criminal  court  of  Greene  coun- 
ty of  the  offense  of  forcible  entry  and  detain- 
er, and  appeals,  Insisting  that  the  court  erred 
in  refusing  to  peremptorily  direct  a  verdict 
of  acquittal.  The  evidence  tended  to  prove 
that  one  Hogg  owned  a  certain  tract  of  land 
In  Greene  county,  about  seven  or  eight  miles 
distant  from  the  city  of  Springfield.  On 
these  lands  was  situate  a  small  log  h6use,  in 
which  the  defendant  and  his  family  had  re- 
sided for  several  years,  probably  as  tenant 
to  Hogg,  prior  to  the  offense  complained  of. 
Hogg  had  recovered  Judgment  in  the  court 
of  a  Justice  of  the  peace  against  the  defend- 
ant for  possession  of  the  premises  mention- 
ed, and  In  the  month  of  November,  while  the 
defendant  was  In  the  city  of  Springfield,  a 
constable  visited  the  scene,  armed  with  a 
proper  writ  of  eviction  agalust  him,  and  pro- 
ceeded to  and  did,  between  the  hours  of  12 
and  1  o'clock  on  that  day,  remove  the  defend- 
ant's family  and  his  household  goods  out  of 
the  log  residence  mentioned  into  the  public 
road,  about  75  yards  distant  therefrom.  Hav- 
ing thus  evicted  the  defendant,  the  constable 
closed  and  made  fast  the  doors  and  windows 
by  nailing  them,  and  departed.  During  the 
afternoon  of  the  same  day,  and  while  the  de- 
fendant was  still  alMsent,  without  his  knowl- 
edge in  any  respect,  his  son,  of  al>out  11 
years  of  age,  and  a  nelghlxtring  youth  by  the 
name  of  Tansey,  opened  the  doors  and  win- 
dows of  the  house,  and  moved  the  household 
goods  back  into  the  same.  Defendant's  wife 
and  children  took  up  their  abode  there  the 
same  evening.  The  defendant,  returning 
from  Springfield  about  9  o'clock  at  night, 
found  bis  family  occupying  the  house  as  he 
had  left  them  the  morning  before.  At  the 
conclusion  of  the  evidence  on  the  part  of  the 
state,  and  again  at  the  conclusion  of  all  the 
evidence,  the  defendant  requested  the  court 
to  peremptorily  direct  the  Jury  to  acquit  him. 
The  requests  were  overruled  and  exceptions 
saved. 

The  statute  is  as  follows:  "Any  person 
who  shall  take  or  keep  possession  of  any 
real  property,  by  actual  force  or  violence, 
without  the  authority  of  law,  or  who,  being 
armed  with  a  deadly  or  dangerous  weapon, 
shall,  by  violence  to  any  person  in  posses- 
sion, or  entitled  to  the  possession,  or  by  put- 


Digitized  by 


Google 


1074 


108  SOUTHWESTERN  REPORTER. 


(Ma 


ting  him  in  fear  of  Immediate  danger  to  his 
person,  obtain  or  keep  the  poesession  of  any 
sucb  real  property,  without  the  authority  of 
law,  shall,  on  conviction,  be  adjudged  guilty 
of  a  misdemeanor."  Section  2151,  Rev.  St 
1899  [Ann.  St.  1906,  p.  1384].  The  Indict- 
ment in  this  case  charges  the  offense  flrst 
denounced  by  the  statute  supra;  that  is  to 
say,  it  charges  substantially  that  the  defend- 
ant unlawfully  took  possession  of  the  prem- 
ises mentioned,  owned  by  Hogg,  "by  then 
and  there  unlawfully  and  by  actual  force, 
breaking  the  outer  doors  and  windows  of 
said  house,"  without  authority  of  law  so  to 
do,  etc.  The  court  erred  In  refusing  to  di- 
rect a  verdict  of  acquittal.  It  is  certain  there 
is  not  a  syllable  of  evidence  in  the  record 
before  us  tending  to  sustain  the  charge  pre- 
sented in  the  indictment.  All  of  the  proof 
in  the  case  is  to  the  effect,  not  only  that  the 
defendant  was  in  the  city  of  Springfield  at 
the  time  the  two  small  boys  reopened  the 
bouse  and  placed  the  furniture  therein,  but 
that  he>bad  no  knowledge  whatever  that  such 
a  proceeding  was  going  on,  or  that  his  family 
had  been  evicted  therefrom  by  the  constable, 
until  he  returned  home  about  9  o'clock  that 
night.  The  fact  that  the  two  small  boys  open- 
ed the  house  and  placed  the  furniture  therein 
is  established,  not  only  by  proof  of  defendant's 
family,  but  by  the  neighbors  as  well,  who  wit- 
nessed the  proceeding.  In  fact,  every  word  of 
the  testimony  on  the  part  of  both  the  state 
and  the  defendant  indicates  that  the  defend- 
ant had  nothing  whatever  to  do  with  the  for- 
cible entry  and  taking  possession  of  the  proper- 
ty mentioned.  Although  the  defendant,  upon 
coming  home,  may  have  become  aware  of  the 
facts  above  indicated,  the  mere  knowledge 
that  members  of  his  family  had  done  a  wrong 
would  not  sustain  a  conviction  against  bim 
on  the  charge  in  the  indictment.  There  is 
no  charge  in  the  indictment,  nor  Is  there  a 
word  of  proof  tending  to  show  that  after 
defendant's  son  an^  the  youth,  Tansey, 
wrongfully  removed  the  fastenings  and  enter- 
ed the  house,  the  defendant  kept  possession 
by  being  armed  with  a  deadly  or  dangerous 
weapon,  indicating  violence  toward  the  par- 
ty entitled  to  possession,  or  by  putting  him 
in  fear  of  Immediate  danger,  as  would  be 
essential  to  maintain  a  conviction  under  oth- 
er provisions  of  the  statute  quoted.  However 
that  may  be,  the  charge  In  the  indictment  Is 
that  he  procured  possession  by  force,  etc., 
and,  this  being  true,  the  judgment  of  convic- 
tion must  stand  or  fall  upon  that  allegation. 
Whatever  the  members  of  bis  family  may 
have  done,  there  was  positively  no  proof  that 
defendant  either  exercised  any  force  or  coun- 
seled, advised,  directed,  aided,  or  abetted  the 
members  of  bis  family  thereabout.  There 
certainly  can  be  no  forcible  entry  under  this 
provision  of  the  statute  without  an  element 
of  force  being  present  In  which  the  defend- 
ant participated  in  some  manner.  A  mere 
trespass  without  force,  or  a  show  of  force 
on  the  part  of  the  defendant,  Is  insufficient 


by  all  of  the  authorities.  State  t.  Richards, 
15  Mo.  App.  331 ;  Kelley,  Crim.  Law  &  Prac. 
i  915 ;  13  Amer.  &  Eng.  Ency.  Law  (2  Ed.) 
760  to  766. 

For  the  reasons  given,  the  judgment  will 
be  reversed,  and  the  defendant  discharged. 

BLAND.  P.  J.,  and  OOODE,  J.,  ooncor. 


STJLTZMAN  T.  BRANHAM  et  al. 

(St  Louis  Court  of  Appeals.     Missouri.     Jan. 
21,  I90a) 

1.  Easements— Obstbuction— Injunction. 

Where  a  private  alley  is  left  open  for  the 
use  of  adjacent  proprietors  by  aKreement  an 
obstruction  of  the  alley  will  be  prevented  by  in- 
junction. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Easements,  U  134,  135.] 

2.  Landlord  and  Tenant— Lease  of  Wat- 
Construction. 

A  purchaser  of  lots  procured  as  a  part  of 
the  transaction  a  lease  from  the  vendor  of  a 
three-foot  alleyway  for  a  rear  outlet  from  the 
lots.  The  lease  stipulated  that  the  vendor  leas- 
ed to  the  purchaser  for  a  specified  consideration 
for  99  years  a  strip  described,  and  bound  the 
vendor  to  maintain  a  cistern  and  closet  "on 
said  premises,"  and  to  lease  the  same  for  99 
years  to  the  purchaser,  who  agreed  to  pay  a  part 
of  all  necessary  repairs  the  cistern  and  dioset 
miftht  require  during  the  period.  Held,  that  tb« 
vendor  could  not  obstruct  the  way  by  the  con- 
struction of  a  closet  within  its  limits. 

Appeal  from  Hannibal  Court  of  Commoa 
Pleas;   David  H.  Eby,  Judge. 

Action  by  Nettie  Sultzman  against  Thomaa 
H.  Branham  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeal.     AflOrmed. 

Chas.  B.  Rendlen,  for  appellants.  Tbomaa 
H.  Bacon,  for  respondent. 

GOODE,  J.  This  is  a  suit  In  equity  to 
en.ioIn  the  obstruction  of  a  private  way  over 
which  the  plaintiff  claims  easement  jf  egress 
and  ingress.  Plaintiff  and  the  defendant 
Branham  own  and  occupy  in  person  and  by 
tenants  contiguous  properties  in  the  city  of 
Hannibal,  Mo.  Plaintiff  holds  her  proper- 
ty under  and  by  virtue  of  deeds  executed 
to  her  grantors  by  Branham,  who  was  the 
common  source  of  title.  The  passageway 
In  dispute  was  created  by  a  lease  executed 
by  Branham  to  John  B.  Sbeidierd  June  12, 
1876.  The  lease  was  subsequently  assigned 
to  the  plaintiff.  It  is  necessary  to  copy  It, 
as  both  plalntltTs  cause  of  action  and  the 
defenses  of  the  defendants  is  founded  upon 
It:  "This  lease  made  and  entered  Into  this 
12th  day  of  June,  1876,  by  and  between 
Thomas  H*.  Branham  and  Columbia  H  Bran- 
ham, his  wife,  parties  of  the  first  part  of 
the  city  of  Hannibal,  Marion  county,  Mis- 
souri, and  John  B.  Sh^berd,  of  the  county 
of  Marlon  and  state  of  Missouri,  party  of 
the  second  part  wltnesseth:  That  said  par- 
ties of  the  first  part  for  and  In  consideration 
of  the  sum  of  ten  (10)  dollars  to  them  paid 
by  the  party  of 'the  second  part,  the  receipt 
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of  which  iB  hereby  acknowledged  and  the 
further  consideration  hereinafter  named, 
hare  this  day  leased  unto  the  said  party  of 
the  second  part  for  the  period  or  term  of 
ninety-nine  (90)  years  from  this  date  the 
right  of  way  over  the  following  described 
part  of  lot  number  seven  (7)  in  block  number 
twelve  (12),  in  the  city  of  Hannibal,  county 
of  Marlon  and  state  of  Missouri^  to-wit:  Be- 
gin on  the  south  line  of  said  lot  number  sev- 
en (7),  forty-one  and  eleven-twelfths,  (41ii/ia) 
feet  east  from  the  southwest  corner  of  said 
lot  number  seven  (7),  thence  north  parallel 
with  the  east  line  of  Third  street,  fifty-five 
{m)  feet  and  six  (6)  inches  to  the  south  line 
of  an  alley;  thence  west  with  the  south  line 
of  said  alley  three  (3)  feet;  thence  south 
parallel  with  the  east  line  of  Third  street, 
fifty-five  (55)  feet  and  six  (6)  inches  to  the 
south  line  of  said  lot  number  seven  (7); 
thence  east  on  the 'south  line  of  said  lot, 
three  (3)  feet  to  the  beginning;  the  said 
l>artles  of  the  first  part  also  hereby  agree  to 
maintain  a  cistern  and  privy  (or  water-closet) 
on  said  premises  and  they  hereby  agree  to 
lease  to  the  said  party  of  the  second  part  and 
assigns  for  the  period  or  term  of  niuety-nlne 
(i)9)  years  from  the  date  hereof,  the  use  of 
said  privy  and  the  use  of  the  water  in  said 
cistern  for  and  during  the  period  of  ninety- 
nine  (!)0)  years  and  as  a  further  consideration 
the  party  of  the  second  part  hereby  binds 
himself  to  pay  one-fourth  of  all  necessary 
repairs  the  said  cistern  and  privy  may  re- 
quire during  the  period  of  ninety-nine  (99) 
years,  lu  testimony  whereof,  the  said  par- 
ties have  hereto  set  their  hands  and  seals, 
the  day  and  year  first  above  written.  [Sign- 
ed] Thomas  H.  Branham.  [Seal.]  [Signed] 
Columbia  E.  Branham.  [Seal.]  [Signed] 
Jno.  B.  Shepherd.  [Seal.]"  Third  street  lu 
the  city  of  Hannibal  runs  north  and  south 
and  Broadway  east  and  west.  Branlmm's 
property  faces  west  on  Third  street,  and 
appears  to  be  divided  into  three  lots,  all  Im- 
proved, of  which  the  south  one  Is  occupied 
by  defendant  Hasterson  as  Branham's  ten- 
.int.  Masterson  conducts  a  saloon  in  the 
building.  Branham  Is  personally  In  xrasses- 
sion  of  the  two  lots  north  of  the  one  occu- 
pied by  his  tenant,  Masterson.  Immediately 
north  of  Branham's  lot  and  running  east  and 
west,  so  as  to  intersect  Third  street,  is  a 
private  alley  10  feet,  wide,  which  connects 
on  the  east  with  a  public  alley,  running  north 
and  south,  16  feet  wide.  Running  parallel 
to  said  private  alley  and  south  of  both  Bran- 
ham's and  the  Sultzman's  property  is  Broad- 
way, which  Intersects  Third  street  at  right 
angles.  Mre.  Sultzman's  property  consists 
of  two  lots,  both  Improved,  which  front  south 
on  Broadway.  One  of  them  Is  occupied  by 
a  tenant  of  Mrs.  Sultzman  for  a  drug  store, 
and  In  the  other  she  conducts  a  bakery;  that 
la  to  say,  the  first  floors  of  the  two  buildings 
are  used  for  those  businesses,  but  the  second 
floors  of  both  buildings  are  occupied  by  Mrs. 


Sultzman  and  her  family.  The  Sultzman  lot 
extends  north  from  Broadway  and  abuts  at 
the  rear  of  Branham's  south  lot,  which  is 
the  one  occupied  by  the  Masterson  saloon. 
The  other  Sultzman  lot  extends  through  from 
Broadway  to  the  private  alley  10  feet  wide 
on  the  north.  The  private  way  which  is  in 
controversy  In  the  present  suit  and  alleged 
to  be  <]il»structed  by  the  defendants  Is  a  pas- 
sageway three  feet  wide,  extending  from 
the  rear  of  the  west  Sultzman  lot  northward- 
ly behind  the  three  Branham  lots,  and  be- 
tween them  and  that  portion  of  the  rear  half 
of  the  east  Sultzman  lot  The  sitnatlon  of 
the  properties  and  the  passageway  can  only 
be  understood  by  reference  to  the  plat  of 
which  we  subjoin  a  copy: 
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As  we  understand,  Mrs.  Sultzman  acquired 
title  to  the  rear  half  of  her  east  lot  from  a 
Mrs.  Plcken,  who  held  by  deed  from  Bran- 
ham. At  the  northwest  comer  of  what  was 
the  Picken's  lot — that  is  to  say,  where  said 
lot  intersected  the  10-foot  wide  private  al- 
ley and  the  passageway  in  dispute — an  old 
privy  had  stood  some  20  years  or  more  be- 
fore the  occurrence  of  the  Incident  in  con- 
troversy. There  Is  a  dispute  between  the  par- 
ties and  a  conflict  In  the  evidence  as  to 
whether  said  privy  vault  projected  Into  the 
passageway  or  not.  Branham's  testimony  Is 
that  it  stood  directly  In  the  passageway; 
whereas,  the  testimony  for  the  plaintiff  Is  that 
it  did  not  project  into  the  passageway  more 
than  an  inch  or  two.  It  had  been  abandon- 
ed many  years  ago,  bat  its  walls  could  still 
be  discerned  at  the  time  of  the  trial.  During 
the  year  1905  Branham  and  Masterson  erect- 
ed a  wooden  shed  about  10  feet  high,  3  feet 
wide,  and  6  feet  long  immediately  In  the  rear 
of  Masterson's  saloon.  This  structure  pro- 
jected into  the  passageway  in  controversy  so 
as  to  leave  a  space  between  It  and  the  Sultz- 
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man  lot  on  the  east  only  20  Inches  wide; 
that  Is  to  say,  It  took  up  some  16  inches  of 
the  passageway.  The  shed  was  built  for  the 
puri)08e  of  putting  a  sanitary  closet  in  it, 
and  connecting  it  with  the  city  sewer  system. 
Plalntlft  protested  against  the  work  while  it 
was  In  progress,  and  sued  out  a  temporary 
Injunction,  which,  on  final  hearing,  was  made 
permanent  during  the  continuance  of  the 
aforesaid  lease.  The  defendants  were  en- 
joined and  restrained  from  placing  or  main- 
taining said  obstruction  on  said  passageway. 
From  this  judgment,  defendants  appealed. 

The  court  found  the  facts  substantially 
as  we  have  stated  them,  and,  further,  that 
the  three-foot  strip  forms  the  only  rear  ac- 
cess to  plaintifTs  Broadway  properties;  that 
said  strip  had  been  used  and  enjoyed  for 
that  purpose  ever  since  the  acquisition  of  it 
until  the  erection  of  the  obstruction  by  de- 
fendants; further,  that  the  title  to  plain- 
tiff's Broadway  lots  was  originally  conveyed 
by  Branham  to  John  B.  Shepherd,  and  the 
lease  of  said  three-foot  strip  executed  by  said 
Branham  to  Shepherd  simultaneously  with 
•  the  conveyance  of  the  title  to  the  lots,  and  as 
part  of  the  same  transaction.  The  court  fur- 
ther found  that,  not  only  had  the  passage- 
way been  olwtructed  by  the  proposed  water- 
closet,  but  that  the  erection  of  said  closet 
would  increase  plaintifTs  fire  risk,  and  tend 
to  vitiate  h^r  Insurance  policies;  that  the  ob- 
struction practically  destroyed  access  to 
plaintifTs  real  estate  from  the  rear  and  sub- 
jected herself  and  tenants  to  great  incon- 
venience, and,  in  addition,  injured  her  other 
property ;  that  the  purpose  of  defendants  was 
to  construct  a  permanent  obstruction  in  said 
passageway,  and  as  a  result  great  and  ir- 
reparable damage  would  flow  from  its  con- 
structionr  that  said  closet  constituted  a  nui- 
sance to  plalntlft,  which  could  only  be  stop- 
ped by  Its  abatement  It  Is  manifest  that 
the  obstruction  of  the  passageway  by  the 
proposed  water-closet  was  in  derogation  of 
plaintiff's  easement  and  rights  under  her 
lease,  unless  the  obstruction  was  authorized 
by  the  lease  itself ;  that  is,  was  parcel  of  the 
easement  granted  by  the  lease.  Where  a  pri- 
vate alley  or  passage  is  left  open  for  the  use 
of  adjacent  proprietors  by  agreement  between 
them,  an  obstruction  of  the  passageway  will 
be  prevented  by  Injunction.  St.  Louis  Safe 
Dep.  &  Sav.  Co.  v.  Kennett's  Estate,  101  Mo. 
App.  S70,  74  S.  W.  474.  This  proposition 
Is  not  denied  by  defendant's  counsel,  whose 
contention  is  that  the  lease  from  Branham 
to  Shepherd  under  which  plaintiff  claims  the 
passage  expressly  required  Branham  to  main- 
tain a  cistern  and  water-closet  in  the  passage 
for  the  use  of  the  lessee  and  his  assigns  dur- 
ing the  term  of  the  lease  (99  years)  in  con- 
sideration of  the  lessee  and  his  assigns  pay- 


ing one-fourth  of  the  expense  of  the  repairs 
to  the  cistern  and  water-closet   Hence  the  ar- 
gument for  the  defendant  is  that  the  construc- 
tion of  the  water-closet  in  the  rear  of  Master- 
son's  saloon  and  encroaching  on  the  passage 
was  pursuant  to  the  terms  of  the  lease,  and 
not  a  breach  of  them.    The  lease  bound  Bran- 
ham to  maintain  a  privy  "on  said  premises," 
and,  literally  read,  that  clause  would  mean 
that  they  should  maintain  a  privy  In  the  con- 
fines of  the  passageway.  But  plainly  such  was 
not  the  intention  of  the  contract    It  is  in  proof, 
and  not  disputed,  that  the  purpose  of  Shep- 
herd, the  first  grantee,  was  to  procure  a  rear 
outlet  from  his  lots  on  Broadway  to  the  pri- 
vate alley  10  feet  wide,  running  parallel  to 
Broadway  on  the  north,  and  for  this  purpose 
he  took  a  lease  on  the  three-foot  strip  at  the 
same  time  he  acquired  title  to  the  Broadway 
lots  by  deed.    It  would  be  Irrational  to  say 
the  parties  intended  that  the  narrow  passage 
thus  provided,  should  be  closed  by  the  con- 
struction of  a  water-closet  in  its  limits.    At 
that  time  the  privy  stood  northwest  of  the 
Plcken's  lot,  and,  although  there  Is  a  dispute 
in  the  evidence  as  to  whether  the  privy  was 
In  the  passageway,  we  are  convinced  it  was 
outside.    It  seems  to  have  been  quite  a  large 
vault,   and   It   is   incredible  that   Shepherd, 
who   had    In   view   a    rear   entrance  to   his 
Broadway  lots,  would  have  taken  a  lease  on 
a  strip  of  ground  closed  by  the  privy  for  a 
passageway.     It  is  our  belief  that  Shepherd 
and  Branham  contracted  with  reference  to 
the  old  privy  then  standing  on  what  came  to 
be  known  as  the  Plcken's  lot.     This  privy 
had  been  abandoned  years  before  the  defend- 
ants started  to  erect  the  one  in  the  rear  of 
the    Masterson   lot,    and    defendants   cannot 
claim  with  any  sincerity  that  they  are  put- 
ting in  this  water-closet  to  carry  out  the 
terms  of  the  lease  and  for  the  use  of  Mrs. 
Sultzman.     The  lease  in  providing  for  the 
privy  did  so  for  the  benefit  of  Branham  or 
his  tenants,  who  might  be  in  possession  of 
the  property  fronting  on  Third  street    Mrs. 
Sultzman,    as    assignee   and    present   benefi- 
ciary, could  waive  her  right  to  performance 
of  Branham's  covenant  to  maintain  a  privy 
in  the.  passage,  if  she  chose.    Hence,  if  we 
grant,   for  argument's  sake,  that  Branham 
bound  himself  to  erect  and  maintain  a  privy 
in  the  passage  for  the  benefit  of  the  lessee 
and  his  assigns,  he  need  not  erect  one  when 
the  lessee  does  not  want  it    The  watereloa- 
et  in  question  is  being  erected  for  Master- 
son's  use  over  the  protest  of  plaintiff,  ac- 
cording to  the  finding  of  the  court  l)eIow, 
practically   depriving  her  of  access  to  her 
property  from  the  rear  and  creating  a  nui- 
sance.     Its    construction    and    maintenance 
should  be  prevented. 
The  judgment  Is  afllrmed.    All  concur. 
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STATK  V.   HAI/Ii. 

(St.  Loula  Court  of  Appeals.    Missouri.    March 
17,  1906.) 

1,  Intoxicating  Liquobs— Cbiminal  Pbose- 
CUTIONS  —  Indictment— Alleqatioks— Suf- 
ficiency— Local  Option. 

An  indictment  for  violation  of  a  local  option 
law  must  allege  that  the  law  waa  adopted,  and 
was  in  force  on  the  date  of  the  alleged  offense, 
and,  while  the  facts  necessary  to  evince  the 
adoption  of  the  law  in  a  particular  country  on 
a  particular  date  may  be  alleged  in  detail,  the 
detailed  allegation  may  be  dispensed  with  by 
charging  that  the  law  was  adopted  at  a  particu- 
lar time,  and  was  in  force  within  the  county  on 
the  date  of  the  alleged  offense,  but,  where  an 
indictment,  charges  that  on  July  8,  1904,  the 
local  option  law  (properly  identifying  it)  had 
been  adopted  and  was  in  force,  etc.,  and  that 
accused  violated  the  law  by  selling  certain  in- 
toxicating liquors  on  October  6,  1906.  in  said 
county,  etc.,  without  charging  that  the  law  con- 
tinued to  be  in  force  until  October  6,  1900.  it 
was  insufficient,  since  it  failed  to  show  that  the 
local  option  law  was  still  in  force,  though  if  it 
had  been  charged  that  the  law  was  adopted  on 
July  8.  1904,  and  was  in  force  on  that  date,  etc., 
it  would  have  been  sufficient. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  29,  Intoxicating  Liquors,  |  225.1 

2.  Gbiminal  Law— Evidence— Judicial  No- 
tice—rEilioD  OF  Local  Option  Law. 

The  courts  judicially  know  that  a  local  op- 
tion law  would  essentially  continue  in  force  as 
a  law  of  the  state  in  a  particular  county  for  a 
period  of  four  years  from  its  adoption. 

8.  Indictment— Sufficiency  of  Aixeoations 
— Necessary  Facts. 

Every  fact  material  to  the  offense  charged 
must  be  alleged  in  the  indictment,  and  nothing 
material  will  be  taken  by  intendment  or  implica- 
tion. 

4.  Same— Test  of  Sufficiency. 

One  of  the  tests  of  the  insufficiency  of  an 
indictment  is  that  every  allegation  may  be 
taken  as  true,  and  yet  the  defendant  be  guilty 
of  no  offense  thereunder. 

6.  Cbiminal  Law — Appeal— Resekvation  of 
Grounds — Insufficiency  of  Indictment — 
Motion  in  Abbest. 

If  alleged  insufficiency  of  an  indictment  is 
raised  by  motion  in  arrest  of  judgment,  it  is  suf- 
ficient, though  the  question  was  not  raised  by 
motion  to  quash  or  by  demurrer. 

6.  Same  —  Necessity'  of  Raising  Question 
Below— Defect  of  Indictment  on  Face  of 
Record. 

Where  a  defect  in  an  indictment  appears 
on  the  face  of  tBe  record,  it  may  be  raised  in 
the  appellate  court  for  the  first  time,  and  is  not 
waived  by  failure  to  question  the  sufficiency  of 
the  indictment  in  the  trial  court. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol:  15,  Criminal  Law,  {  2627.] 

Appeal  from  Circuit  Court,  Newton  Coun- 
ty; F.  C.  Johnston,  Judge. 

Mont  Hall  was  convicted  of  violating  the 
local  option  law,  and  appeals.  Reversed, 
and  defendant  discharged. 

3.  T.  Sturgls  and  A.  D.  Bennett,  for  appel- 
lant   Thos.  M.  Saxton,  for  the  State. 


NORTONI,  J,  Defendant  was  convicted  in 
the  circuit  court  of  Newton  county  of  the  of- 
fense of  selling  Intoxicating  liquors  In  viola- 


tion of  the  local  option  law.  He  appeals  to 
this  conrt,  Insisting  the  indictment  against 
him  Is  Insufficient,  In  that  it  falls  to  charge 
the  local  option  law  to  have  been  In  force  In 
the  county  at  the  date  he  Is  alleged  to  have 
sold  the  liquor  In  violation  thereof. 

Now,  under  the  established  law  In  this 
state,  the  pleader  may  charge  In  the  Indict- 
ment In  detail  all  of  those  facts  necessary  to 
evince  that  the  local  option  law  had  been 
adopted  In  a  particular  county  on  a  particular 
day,  or  be  may  dispense  with  the  detailed 
allegation  of  fact  with  respect  thereto  by 
charging  that  the  law  had  been  adopted  at  a 
particular  time,  and  was  In  force  within  the 
county  on  the  date  on  which  the  offense  Is 
charged.  It  is  certain  that  the  Indictment 
must  contain  pointed  and  specific  allegations 
with  respect  to  this  matter  in  one  form  or  the 
other,  as  indicated,  for  It  is  material  to  both 
allege  and  prove  that  the  law  bad  been  adopt- 
ed and  was  in  force  on  the  date  on  which  the 
offense  was  committed;  otherwise,  nothing 
would  appear  to  disclose  that  the  law  had 
been  violated.  State  v.  Searcy,  39  Mo.  App. 
393-407 ;  State  v.  Prather,  41  Mo.  App.  451- 
458;  State  v.  Hutton,  39  Mo.  App.  410-415; 
State  V.  Dugan,  110  Mo.  138-143, 19  S.  W.  196 ; 
Kelley's  Criminal  Law  (1892)  Si  1084,  1085: 
Sherwood,  Criminal  l,aw,  pp.  736-742.  The  In- 
dictment In  this  case  fails  to  allege  in  detail 
the  essential  facts  Indicating  the  adoption  of 
the  local  option  law  In  Newton  county  at  any 
time.  It  la  charged,  however,  that  on  the 
8tta  day  of  July,  1904,  the  local  option  law, 
properly  Identifying  it,  "had  been  adopted 
and  was  In  force  as  the  law  of  the  state  with- 
in the  county  ^f  Newton,"  etc.  In  a  subse- 
quent portion  thereof  the  Indictment  charges 
the  defendant.  In  appropriate  terms,  with 
having  violated  the  law  by  selling  certain  In- 
toxicating liquors  on  the  6th  day  of  October, 
1906,  In  said  county,  etc.  It  will  appear  there 
Is  nothing  In  the  Indictment  which  pointedly 
charges  the  local  option  law  was  In  force  In 
Newton  county  at  the  time  the  sale  was 
made;  that  is,  at  the  time  the  defendant  is 
alleged  to  have  offended  against  It,  October  6, 
1906.  The  allegation,  as  above  stated,  is  that 
the  law  had  been  adopted  and  was  In  force  on 
the  8th  day  of  July,  1904.  Nothing  appears 
chat;ging  that  the  law  contlnaed  to  be  In  force 
until  the  6th  day  of  October,  1906,  when  de- 
fendant Is  alleged  to  have  violated  Its  pro- 
visions. Now,  If  It  were  charged  that  the 
law  was  adopted  on  July  8,  1904,  then, 
this  status  having  been  established  by  com- 
petent allegation  In  the  absence  of  some- 
thing appearing  to  the  contrary,  the  pre- 
sumption would  be  Indulged  that  the  law 
was  In  force  on  October  6,  1906,  for  the 
courts  Judicially  know  tha^  If  the  law  was 
adopted  and  in  force  on  July  8,  1904,  it 
would  essentially  continue  In  force  as  a  law 
of  the  state  in  that  county  for  a  period  of 
four  years,  for  such  Is  the  provision  of  section 
3033,  Rev.  St.  1899  [Ann.  St  1906,  p.  17S8]. 
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So  much  has  b«en  ruled,  as  we  understand  It. 
In  the  case  of  State  v.  Foreman,  121  Mo.  App. 
502-508,  97  S.  W.  269.  No  such  allegation  ap- 
pears, however.  The  allegation  is  that  the 
law  "had  been  adopted  on  July  8,  1904,"  and 
was  In  force  as  the  law  of  the  state  on  that 
day,  thus  dealing  with  the  matter  in  the  past 
perfect  tense,  and  alleging  it  to  be  In  force  on 
July  8,  1904,  or  more  tlian  two  years  before 
the  alleged  violation  lu  October,  1906.  It  may 
be  true  that  on  July  8,  1904,  the  law  had  been 
adopted  and  was  in  force  on  that  date  lu 
Newton  county,  and  It  may  be  true  as  well, 
from  all  that  appears  In  the  indictment,  that 
It  had  been  adopted  nearly  four  years  before 
that  date  and  its  provisions  repealed  by  a  new 
election  therefor  held  prior  to  October  6, 1906, 
the  date  of  the  alleged  violation,  as  is  au- 
thorized by  section  3033,  Rev.  St  1899  [Ann. 
St  1906,  p.  1739].  It  is  a  familiar  rule  of 
criminal  pleading  that  every  fact  material  to 
the  offense  charged  must  be  alleged  in  the  in- 
dictment, and  that  nothing  material  shall  be 
taken  by  intendment  or  implication.  2  Haw- 
kins,  Pleas  of  the  Crown,  c.  25,  {  60 ;  State  v. 
llngan,  HM  Mo.  6.54-»«n,  65  S.  W.  249.  It  Is 
f^aid  that,  in  order  to  determine  the  sufflclency 
or  tnsufflcleucy  of  an  indictment,  the  court 
should  look  to  the  essential  averments,  and,  if 
it  appears  that  all  of  the  material  auegations, 
when  taken  as  true,  disclose  the  defendant  to 
have  committed  the  offense,  the  indictment 
is  sufficient.  On  the  other  hand,  if  it  api)ears. 
when  all  of  the  allegations  are  taken  as  true, 
the  defendant  is  guilty  of  no  offense  under  the 
law,  then  the  pleading  is  insufficient.  In  oth- 
er words,  one  of  the  tests  of  the  liisufflclency 
of  an  Indictment  is  that  every  allegation  may 
be  taken  as  true,  and  yet  the  defendant  be 
guilty  of  no  offense  thereunder.  State  v. 
Bengsch,  170  Mo.  81-104,  70  S.  W.  710.  When 
we  measure  the  indictment  in  this  case  by 
the  rules  given,  it  apiiears  to  be  clearly  InsnfH- 
cient  to  charge  the  offense ;  for,  first,  there  is 
no  intendment  or  implication  which  may  go 
in  aid  of  Its  allegations,  and  we  may  admit 
the  allegation  that  on  July  8,  1904,  the  local 
option  law  had  been  adopted  In  Newton  coun- 
ty and  was  then  in  force,  still  nothing  appears 
indicating  that  the  law  which  had  at  some 
time  theretofore  been  adopted  continued  In 
force  until  the  6th  day  of  October,  1906,  the 
date  of  the  alleged  offense. 

It  is  true  the  sufficiency  of  the  indictment 
in  this  case  was  not  questioned  by  motion  to 
quash  or  demurrer  in  the  circuit  court  How- 
ever that  may  be,  the  point' now  made  against 
it  was  specifically  Invoked  In  the  motion  for 
arrest  of  Judgment,  and  that  is  sufficient  So 
far  as  that  matter  Is  concerned,  the  defect 
in  the  indictment  would  not  be  waived  by  a 
failure  to  move  to  quash  or  failure  to  call  it 
to  the  attention  of  the  trial  court  by  motion 
in  arrest  of  Judgment  The  question  appear- 
ing on  the  face  of  the  record,  it  would  be  en- 
tirely sufficient  to  raise  it  here  for  the  first 
time.     State  v.  Nunley,  185  Mo.  102-112,  83 


S.  W.  1074;   State  v.  Stowe,  132  Mo.  199-203, 
33  S.  W.  799. 

For  the  reasons  given,  the  Judgment  will 
be  reversed  and  the  defendant  discharged. 

BLAND,  P.  J.,  and  GOODE,  J.,  concur. 


BLOO.M'S   SON  CO.  et  al.  v.  HAAS. 
(St.  Louis  Court  of  AppoaLs.    Missouri.    March 

17,  1908.) 

1.  Sales— Acts  Constituting  Delivebt— D«- 

LIVERT  to  OaRBIEE— "CONSTBUCnVE  DELIV- 
KBY." 

Where  ^oods  are  ordered,  and  no  specific 
instruction  given  for  shipment,  a  delivery  to  the 
usual  carrier  for  the  purchaser  is  a  constructive 
delivery  to  the  purchaser,  and  the  goods  become 
the  property  of  the  purchaser,  subject  only  to 
the  right  of  stoppage  in  tmnsitu. 

[Ed.  Note.— B^or  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  i§  37T-380. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1469 :    vol.  8,  p.  7613.] 

2.  BviDENCB— Admissibility- Heabsat. 

On  an  iijsue  of  the  condition  of  rice  pur^ 
chased  when  delivered  to  the  carrier,  evidence 
that,  on  delivery  to  the  carrier,  its  agent  is- 
sued a  bill  of  lading  reciting  that  the  rice  was 
in  good  condition ;  that  there  was  no  indorse- 
ment that  the  rice  was  damaged,  and  that  if 
it  had  not  been  in  good  condition,  a  clean  bill 
of  lading  would  not  nave  been  issued,  but  would 
have  had  indorsed  thereon  the  condition  in 
which  the  rice  was,  wap  hearsay,  and  should  not 
have  been  admitted ;  since,  though  the  carrier 
may  liave  been  the  purchaser'^  iigent  upon  de- 
livery, it  was  not  his  agent  in  that  spuse  which 
would  justify  an  admission  on  its  part  as  to  the 
soundness  of  the  rice,  which  would  bind  the 
purchaser  in  a  suit  for  the  price. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence.  |{  883-892,  1174-12tl0.] 

3.  Sales— Action  fob  Price- Evidenxe. 

On  an  issue  of  the  condition  of  rice  pur- 
chased when  delivered  to  the  carrier,  evidence 
that  at  the  same  time  the  shipment  was  made 
sellers  made  shipments  of  rice  to  other  pur- 
chasers out  of  the  same  rice  in  bulk,  which  were 
received  without  complaint,  was  wholly  irrele- 
vant. 

[Ed.  Note. — For  cases  in  ixiint,  see  Cent  Dig. 
vol.  43,  Sales,  {(  1052,  1053.] 

4.  Same. 

On  an  issue  of  the  condition  of  rice  pur- 
chased when  delivered  to  the  carrier,  evidence 
that  a  few  days  before  the  shipment  sellers  had 
shipped  purchaser  rice  out  of  the  same  bulk, 
which  be  had  accepted  without  complaint,  was 
improperly  admitted.  , 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Diff. 
vol.  43,  Sales,  S§  1052,  1053 ;  vol.  20,  Evidence, 
S{  399-402.] 

5.  Appeal— ELabmless  Ebbor— AdVission  of 

Evidence. 

Though  there  is  some  relaxation  of  strict 
rules  in  the  reception  of  evidence  where  a  ca.sc 
is  tried  before  the  judge  without  a  jury,  tb>^ 
appellate  court  cannot  condone  the  erroneouw 
auiiiission,  on  an  issue  of  the  condition  of  rice 
purchased  when  delivered  to  the  carrier,  of 
hearsay  evidence  that,  on  delivery  to  the  carrier, 
it  issued  a  clean  bill  of  lading  without  indorse- 
ment that  the  rice  was  damaged,  or  of  evidence 
tiiat,  when  the  shipment  was  made,  sellers  ma'le 
shipments  to  other  parties  out  of  the  same  bulk, 
which  were  received  without  complaint,  or  that 
a  few  days  before  the  shipment  sellers  shipped 
purchaser  rice  out  of  the  same  bulk  which  he 
accepted  without  complaint 
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Appeal  from  Circuit  Court,  Newton  County ; 
F.  C.  Johnaton,  Judge. 

Action  by  the  Bloom's  Son  Company  and 
others  against  Ed.  Haas.  Judgment  for  plain- 
tlifs,  and  defendant  appeals.  Reversed  uud 
remanded. 

John  T.  Stnrgis,  for  appellant.  O.  L.  Cra- 
vens, for  respondents. 

NORTONI,  J.  This  Is  an  action  on  account 
for  the  value  of.  a  number  of  pockets  or  bags 
of  rice  sold  by  the  plaintiffs  to  the  defendant. 
The  plaintiffs  recovered  in  the  circuit  court, 
and  the  defendant  appeals.  Insisting  that  the 
court  admitted  Incompetent  evidence  on  the 
part  of  the  plaintiffs.  The  evidence  tended  to 
prove  that  the  defendant  ordered  50  pockets 
or  bags  of  rice  from  plaintiffs,  who  are  whole- 
salers of  salQ  commodity,  doing  business  In  the 
city  of  New  Orleans.  The  rice  was  shipped 
over  the  Illinois  Central  Railroad  as  Initial 
carrier  to  defendant  at  Neosho,  Mo.,  at  which 
point  he  conducts  a  wholesale  grocery  store.' 
The  defendant  received  the  rice,  and  ujwn 
examination,  either  that  day  or  the  next,  dis- 
covered that  16  bags  of  the  same  were  spoiled. 
It  seems  that  the  rice  bad  become  saturated 
with  oil,  grease,  or  possibly  water,  so  as  to 
destroy  Its  value.  He  refused  to  pay  plaintiffs 
for  the  16  pockets  mentioned;  hence  this  suit. 

The  case  was  tried  to  the  Judge  without  a 
Jury.  The  theory  advanced  by  the  plaintiffs, 
as  appears  from  the  proof  and  the  conduct  of 
the  case,  was  that  the  rice  was  sound  and  In 
good  condition  at  the  time  It  was  delivered  to 
the  Illinois  Central  Railroad  Company  for 
carriage,  and  that  such  delivery,  being  to  the 
usual  and  customary  carrier,  passed  the  title 
to  the  rice  to  defendant;  that.  If  the  rice 
became  saturated  while  In  the  carrier's  posses- 
sion after  delivery  to  it  in  good  condition  by 
the  plaintiffs,  the  loss  is  the  loss  of  the  defend- 
ant, and  not  one  these  plaintiffs  should  sus- 
tain. Now,  it  Is  the  established  law  that  when 
goods  are  ordered,  and  no  specific  instructions 
are  given  in  regard  to  their  shipment,  as  In 
this  case,  a  delivery  to  the  usual  carrier  for 
the  purchaser,  with  proper  directions,  is  a 
constructive  delivery  to  the  purchaser,  and  the 
goods,  Immediately  upon  such  delivery  to  the 
carrier,  become  the  property  of  the  purchaser, 
subject  only  to  the  right  of  stoppage  In  trans- 
itu. The  purchaser  by  Issuing  general  direc- 
tions to  ship,  as  in  this  case,  authorizes  the 
seller  to  ship  In  the  usual  way,  and  renders 
the  carrier  the  agent  of  the  purchaser  for  the 
purpose,  at  least,  of  receiving  the  goods  for 
carriage  and  operating  a  transfer  of  the 
ownership.  Comstock  &  Co.  t.  Affoelter,  50 
Mo.  411 :  24  Amer.  &  Eng.  Ency.  Law  (2d  Ed.) 
1071,  1072.  This  being  true,  the  lmi>ortant 
question  in  this  case,  therefore.  Is  the  condi- 
tion of  the  rice  at  the  time  of  Its  delivery  to 
the  carrier  at  New  Orleans. 

The  plaintiffs  Introduced  two  witnesses 
only.  One  of  these  was  the  plaintiff  Cahn, 
the  other  the  drayman  who  delivered  the  rlco 


to  the  railroad  station  at  New  Orleans.  Both 
gave  evidence  to  the  effect  that  It  was  in  good 
condition  when  delivered  to  the  railroad.  It 
aijpears,  however,  that  they  made  no  careful 
inspection  ^of  the  rice.  Their  testimony  con- 
cerned rather  its  condition  as  it  appeared  in 
the  sacks.  Both  of  these  witnesses  were  per- 
mitted to  testify,  over  the  objections  and  ex- 
ceptions of  the  defendant,  that  upon  delivery 
of  the  rice  to  the  Illinois  Central  Railroad 
Company  at  New  Orleans  Its  ugeut  Issued  :t 
bill  of  lading  therefor,  which  recited  that  the 
rice  was  In  good  condition,  and  was  not  dam- 
aged in  any  way  when  received  by  It;  that 
there  was  no  indorsement  on  the  bill  of  lading 
that  the  rice  was  damaged,  and,  in  fact,  the 
bill  of  lading  was  properly  issued  In  clean  form. 
One  of  those  witnesses,  Fabacher,  the  dray- 
man, was  permitted  further  to  say,  over  the 
objection  and  exception  of  defendants:  "If  the 
rice  was  not  In  good  c-ondltlon  at  the  thue  of 
delivery  to  the  Illinois  Central  Railroad,  the 
agent  would  not  have  issued  a  clean  bill  of 
lading  to  me,  but  would  have  indorsed  on  the 
bill  the  condition  In  which  the  rice  was  at  the 
time  of  delivery,  such  as  'wet,'  or  'damaged,' 
or  'caked.' "  This  evidenc-e  was  hearaay,  alid 
It  should  have  been  excluded.  It  Implies  that 
the  railroad  agent  examined  the  rice  pending 
the  very  act  of  delivery  which  passed  title, 
and  found  It  to  be  in  good  order  and  sound. 
■While  the  carrier  may  have  l)een  the  agent 
of  defendant  upon  delivery  of  the  rice  to  It, 
it  was  clearly  not  his  agent  In  that  sense 
which  would  Justify  an  admission  on  its  part 
as  to  the  soundness  of  the  rice  which  would 
bind  the  defendant  In  a  suit  for  the  value 
thereof  between  the  seller  and  buyer.  The 
railroad  company  was  the  agent  of  defendant 
to  receive  and  carry  the  rice,  but  was  not  his 
agent  to  Inspect  and  pass  uiwn  the  quality. 
As  to  that  matter,  the  railroad  company  and 
its  agent  stood  as  any  third  party,  and  the 
recitals  in  the  bill  of  lading  were  wholly  In- 
competent against  the  defendant  for  the  rea- 
son they  were  hearsay  as  to  him.  It  Is  a 
general  principle  of  the  law  of  evidence  that 
hearsay  from  a  person  not  a  party  to  the  suit 
is  not  admissible  l)ecause  such  person  was 
not  under  oath  and  the  opposite  party  had  no 
opportunity  to  cross-examine  him.  1  Green- 
leaf  on  Evidence  (16th  Ed.)  98-99a ;  14  Amer. 
&  Eng.  Ency.  Law  (2d  Ed.)  300,  310;  Chap- 
man V.  Chapman,  2  Conn.  348,  7  Am.  Dec. 
277;  Hoskins  v.  Mo.  Pac.  Ry.  Co.,  19  Mo. 
App.  315;  State  v.  Sutton,  64  Mo.  107.  If  the 
evidence  above  referred  to  was  important  on 
the  Issue,  and.  Indeed,  It  was  vital,  the  plain- 
tiffs should  have  taken  the  deposition  of  the 
railroad  agent  or  have  produced  him  In  court, 
and  thus  afforded  the  defendant  an  opportuni- 
ty for  cross-examination  under  the  forms  of 
law. 

One  of  the  plaintiffs  was  also  permitted  to 
testify,  over  defendant's  objection  and  excei>- 
tl<Hi,  that  at  the  same  time  the  shipment  of 
rice  was  made  to  this  defendant  plaUitiffs  also 
made  shipments  of  rice  to  other  parties  out 
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of  the  same  lots  of  rice  In  bulk  In  tbeir  ware- 
house, and  remittances  were  received  therefor 
in  due  time  without  contention  as  to  the  con- 
ditiou.and  quality;  and,  also,  that  a  few  days 
before  this  shipment  they  had  shipped  the  de- 
fendant a  lot  of  rice  out  of  the  same  bulk  In 
one  of  their  warehouses  which  he  had  accept- 
ed and  paid  for  without  complaint  This  evl- 
dmce  certainly  does  not  tend  to  throw  light 
upon  the  issue  as  to  the  condition  of  the  rice 
Involved  in  the  present  controversy  at  the 
time  it  was  delivered  to  the  carrier  for  the 
defendant,  and  it  should  have  been  excluded. 
The  evidence  as  to  the  shipments  of  rice  to 
other  parties,  which  were  received  by  them 
without  complaint,  was  wholly  irrelevant  as 
to  the  issues  between  the  parties  to  this  suit, 
and  appears  highly  prejudicial  to  defendant's 
rights.  As  to  that  pertaining  to  the  shipments 
of  rice  to  defendant  from  the  same  bulk  a  few 
days  before  the  shipment  involved  here.  It 
may  be  said  that,  while  the  rice  in  bulk  in 
plaintiffs'  warehouse  may  have  been  sound 
and  in  good  order  at  that  time,  it  may  have 
i)een  soaked  by  an  ovwflow  or  otherwise  be- 
tween that  day  and  the  date  of  the  present 
shipment,  and  thereby  caused  to  mold.  Even 
though  there  is  some  relaxation  of  strict  rules 
on  the  reception  of  evidence  when  a  case  is 
tried  before  the  judge  without  a  Jury,  it 
would  be  unpardonable  for  an  appellate  court 
to  condone  the  rulings  above  indicated.  It 
appears  the  Important  and  crucial  question  in 
the  case  was  the  condition  of  the  rice  at  the 
time  of  the  delivery  to  the  carrier,  and  to  per- 
mit a  Judgment  to  stand  which  affirms  the 
reception  of  such  rank  hearsay  testimony  as 
the  bill  of  lading  mentioned  would  be  highly 
prejudicial  to  the  defendant's  rights. 

For  the  reasons  given,  the  Judgment  will  be 
reversed,  and  the  cause  remanded.  It  is  so 
ordered. 

BLAND,  P.  J.,  and  GOODE,  J.,  concur. 


STATE  V.  HANET. 

(St.  Louis  Court  of  Appeals.    Missouri.    March 
17,  1908.) 

1.  UsuBT— Cbiminal  Responsibility— Infob- 
liATiOK — Sufficiency. 

An  infomation  for  violation  of  Rev.  St. 
1899.  §  2358  [Ann.  St.  1906,  p.  1451],  making  a 
person  who  shall  take  interest  at  a  rate  greater 
than  2  per  cent,  per  month  giiilty  of  a  misde- 
meanor, charging  tiiat  defendant  took  interest 
at  a  greater  rate  than  2  per  cent,  per  month — 
that  is,  defendant  took  and  received  of  a  person 
named  $2  per  month  as  interest  for  the  use 
of  $15— advised  defendant  of  th6  nature  of  the 
offense  charged,  and  the  state  was  not  required 
to  set  out  its  evidence  or  state  the  particulars 
with  more  definiteness  than  does  the  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Usury,  §  442.] 

2.  Same—~Intent 

Under  Rev'  St.  1899.  S  23.'58  [Ann.  St.  1906, 
p.  1451],  malcing  a  person  who  shall  taVte  in- 
terest at  a  rate  greater  than  2  per  cent,  per 
month  guilty  of  a  misdemeanor,  the  criminality 
of  ttie  act  depends  on  the  fact  that  it  is  taken ; 


hence  defendant's  intent'  in  taking  the  interest 
is  not  an  element  of  the  offense. 

[Ed.  Note.— For  cases  in  ijoint,  see  Cent  Dig. 
vol.  47,  Usury,  $  441.] 

8.  Cbivinai.  Law— TbiaIt— Reqttbsted  Okab- 

OES    OOVEBED    BY    CHABOES    GIVEN. 

Charges  requested  by  defendant  tliat,  if 
payments  made  were  received  and  treated  by  de- 
fendant as  partial  payments  on  the  note,  de- 
fendant was  not  guilty  of  usury,  and  tliat  if 
prosecuting  witness  treated  the  different  pay- 
ments made  to  defendant  as  partial  payments 
on  the  note,  defendant  was  not  guilty,  were  in 
substance  a  repetition  of  the  cluurge  given,  tliat 
if  partial  payments  were  made  t>n  the  note,  and 
the  same  were  received  by  defendant  as  pay- 
ments tliereon,  defendant  was  not  guilty. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  H  Criminal  Law,  {  2011.] 

4.  USDBY — Cbihinax  Rbsponsibtlitt. 

The  talcing  of  usurious  interest  at  any  time 
after  money  is  loaned  in  consideration  of  an 
extension  of  time  'of  payment  is  a  violation  of 
Rev.  St  1899,  i  2358  [Ann.  St.  1906.  p.  1451]. 
making  a  person  who  shall  take  interest  at  a 
rate  greater  than  2  per  cent  per  month  guil- 
ty of  a  misdemeanor. 

.   [Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Usury,  i  441.] 

5.  Save. 

A  requested  charge,  on  a  trial  for  a  vio- 
lation of  Rev.  St.  1899,  §  2358  [Ann.  St.  1906. 
p.  1451],  that  the  jury  should  not  consider  the 
fact  that  payments  made  at  different  times  were 
not  indorsed  on  the  note  as  evidence  of  guilt, 
was  erroneous  as  withdrawing  from  the  jury 
important  evidence  tending  to  show  that  the 
money  paid  was  not  paid  on  the  principal  of 
the  note. 

Appeal  from  Criminal  Court,  Greene  Coun- 
ty;   A.  W.  Lincoln,  Judge. 

T.  A.  Haney  was  convicted  for  violation 
of  Rev.  St  1899,  §  2358  [Ann.  St  19U6.  p. 
1451],  making  a  person  who  shall  take  In- 
terest at  a  rate  greater  than  2  per  cent,  per 
month  guilty  of  a  misdemeanor,  and  he  ap- 
peals.    Affirmed. 

M.  C.  Smith,  for  appellant.  Roscoe  C.  Pat- 
terson, for  the  State 

BLAND,  P.  J.  The  appeal  is  from  a  con- 
viction for  violation  of  section  2358,  Rev.  St 
1899  [Ann.  St  1906,  p.  1451],  which  reads  as 
follows:  "Every  X)erson  or  persons,  company, 
corporation  or  firm,  and  every  agent  of  any 
person,  persons,  company,  corporation  or 
firm,  who  shall  take  or  receive,  or  agree 
to  take  or  receive,  directly  or  Indirectly,  by 
means  of  commissions  or  brokerage  charges, 
or  otherwise,  for  the  forbearance  or  use  of 
money  or  other  commodities,  any  Interest  at 
a  rate  greater  than  two  per  cent  per  montii. 
shall  l>e  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall  t>e  punished 
by  a  fine  ot  not  lees  than  one  hundred  dollars 
nor  more  than  five  hundred  dollars,  and  by 
Imprisonment  in  the  county  Jail  for  a  period 
of  not  less  than  thirty  days  nor  more  than 
ninety  days.  Nothing  herein  contained  shall 
be  construed  as  authorizing  a  higher  rate  of 
interest  than  is  now  provided  by  law."  The 
Information  Is  as  follows  (omitting  caption 
and  signatures):  "Roscoe  C.  Patterson,  pros- 
ecuting attorney,  within  and  for  the  county 
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of  Greene,  In  the  state  of  Mlseourl,  under 
his  oath  of  office  Informs  the  court  that  T. 
A.  Haney,  on  the  Ist  day  of  November,  A.  D. 
1906,  at  the  said  county  of  Greene,  and  state 
of  Missouri,  did  then  and  there  unlawfully 
take  and  receive,  for  the  forbearance  and 
use  of  money,  interest  at  a  greater  rate  than 
2  per  cent,  per  month;  that  is  to  say,  that 
he,  the  said  T.  A.  Haney,  did  then  and  there 
unlawfully  take  and  receive  of  and  from  one 
O.  A.  Springfield  the  sum  of  two  dollars  per 
month  as  Interest  for  the  forbearance  and  use 
of  fiftem  dollars,  contrary  to  the  form  of 
the  statute  In  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
state."  Defendant  moved  to  quash  the  in- 
formation for  the  following  reasons:  "(1)  Be- 
cause the  Information  Is  vague,  Indefinite, 
and  uncertain,  and  does  not  sufficiently  notify 
this  defendant  of  the  charge  sought  to  be 
made  against  him.  (2)  That  the  charge  does 
not  state  the  means  whereby  the  defendant 
is  alleged  to  have  taken  or  received  the  alleg- 
ed usurious  money.  (3)  That  defendant  Is 
not  advised  of  the  offense  he  is  called  upon 
to  defend  against."  Substantially  the  same 
grounds  were  assigned  in  defendant's  motion 
for  arrest  of  judgment  The  Information 
followed  the  language  of  the  statute.  It  ad- 
vised defendant  of  the  nature  of  the  offense 
charged.  The  state  was  not  required  to  set 
out  its  evidence  in  the  information,  or  state 
the  particulars  of  the  offense  with  more  defl- 
nlteness  and  certainty  than  does  the  statute 
creating  the  same,  since  the  statute  sets  out 
all  the  facts  constituting  the  offense.  State 
V.  Kentner,  178  Mo.,  loc.  dt  493,  77  S.  W. 
522.  The  state's  evidence  shows  that  O.  A. 
Springflefd,  on  November  1,  1005,  made  and 
delivered  to  defendant  his  pi-omlssory  note 
for  $17,  due  in  30  days,  and  secured  the  same 
by  a  chattel  mortgage  on  some  furniture. 
Mr.  Springfield  testified  that  at  the  time  the 
loan  was  made  be,  by  agreement,  paid  de- 
fendant |2  as  commission  for  making  the 
loan,  and.  in  pursuance  of  an  understanding 
with  defendant  and  on  his  demand,  be  there- 
after paid  defendant  $2  in  each  of  the  months 
of  December,  January,  and  February  follow- 
ing for  the  use  of  $15  defendant  actually 
loaned  him.  After  these  payments  were 
made,  defendant  sold  the  note  to  one  Adams. 
None  of  the  payments  were  indorsed  on  the 
note,  nor  were  they  receipted  for.  Defend- 
ant testified  that  Springfield  did  not  pay  him 
$2  as  commission  at  the  time  he  borrowed 
the  money,  and  that  the  $2  paid  in  each  of 
the  months  of  December,  January,  and  Feb- 
ruary were  received  as  payments  on  the  prin- 
cipal of  the  note,  and  he  so  Informed  Adams 
when  he  sold  him  the  note.  Adams  corrobo- 
rated this  statement,  and  testified  that  he  on- 
ly demanded  $11  of  Springfield  as  due  on  the 
note,  but  that  Springfield  claimed  he  had  paid 
$8.  In  rebuttal  Springfield  testified  Adams 
demanded  $17,  or  the  face  of  the  note,  and 
said  he  knew  nothing  about  any  payments  hav- 
ing been  made. 


The  court  gave  the  following  instructions 
for  plaintiff,  to  which  defendant  objected  and 
excepted: 

"(9)  Gentlemen  of  the  Inry,  you  are  In- 
structed that  if  you  believe  and  find  from  the 
evidence  that  the  defendant,  T.  A.  Haney,  on 
the  Ist  day  of  November.  1905,  or  at  any 
time  within  one  year  next  before  the  filing  of 
the  information  in  this  case,  to  wit,  the  9th 
day  of  March,  1906,  at  the  county  of  Greene, 
and  state  of  Missouri,  did  then  and  there 
take  or  receive,  directly  or  indirectly,  from 
O.  A.  Springfield  $2  per  month  as  Interest 
for  the  forbearance  or  use  of  $15,  then  you 
will  find  the  defendant  guilty  as  charged  In 
the  Information,  and  assess  his  punishment 
at  fine  of  not  less  than  $100  nor  more  than 
$500,  and  by  imprisonment  in  the  county  Jail 
for  a  term  of  not  less  than  SO  days,  nor  more 
than  90  dqys. 

"(10)  Even  though  yon  may  find  and  be- 
lieve from  the  evidence  in  this  case  that  the 
note  signed  by  O.  A.  Springfield  and  given 
to  tho  defendant,  T.  A.  Haney,  on  its  face 
bears  interest  at  the  rate  of  8  per  cent,  per 
annum,  yet  if  you  believe  from  the  evidence 
that  the  defendant  actually  took,  or  received, 
$2  per  month  as  interest  for  the  use  or  for- 
bearance of  $15  from  O.  A.  Springfield  with- 
in the  time  and  at  the  place  mentioned  In 
the  first  Instiuctlon,  you  will  find  the  de- 
fendant guilty  as  charged  In  the  inform- 
ation." 

The  court  refused  to  give  the  following 
instructions  asked  by  defendant,  to  which 
ruling  defendant  saved  exceptions: 

"(2)  The  court  Instructs  the  Jury  that,  if 
the  pas^ments  made  by  Springfield  and  wife 
or  by  Springfield  or  wife  were  received  and 
treated  by  the  defendant  as  partial  payments 
on  said  note,  then  they  should  find  the  de- 
fendant not  guilty. 

"(3)  The  court  Instructs  the  Jury  that  if 
they  believe  from  the  evidence  that  Spring- 
field, the  prosecuting  witness,  treated  the 
different  payments  made  to  the  defendant 
as  partial  payments  in  reduction  of  the 
amount  of  the  note  and  so  acted  in  regard 
to  the  said  note,  then  you  will  find  the  de- 
fendant not  guilty. 

"(4)  The  court  Instructs  the  Jury  that  if 
they  believe  from  the  evidence  that  Spring- 
field borrowed  from  the  defendant  the  full 
sum  of  $17  at  the  time  Springfield  claims 
and  testified  that  he  got  the  money  from  de- 
fendant, and  that  be  did  not  return  any  of 
the  money  at  that  time,  then  you  should  find 
the  defendant  not  guilty." 

"(6)  The  court  Instructs  the  Jury  that  they 
should  not  consider  the  fact  that  the  pay- 
ments made  at  different  times  were  not  in- 
dorsed upon  the  note  as  any  evidence  of  the 
guilt  of  this  defendant. 

"(7)  The  court  instructs  the  Jury  that  they 
are  the  sole  Judges  of  the  credibility  of  the 
witnesses  and  of  the  weight  to  be  given  to 
any  or  all  of  the  witnesses  testifying  before 
them,  and  that,  in  determining  the  weight 
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to  be  given  any  witness,  they  may  take  Into 
consideration  bis  Interest,  if  any,  his  feeling, 
bias,  or  prejudice,  if  any  appear  or  be  shown, 
any  statement  made  out  of  court  inconsist- 
ent with  statements  made  in  court,  his  man- 
ner upon  the  witness  stand,  and,  if  they  l>e- 
liere  any  witness  has  wllifnlly  sworn  falsely 
to  any  material  fact,  they  are  at  liberty  to 
disregard  the  whole  or  any  part  of  such  wit- 
ness's testimony. 

"(8)  The  court  instructs  the  ]ui-y  thut,  to 
constitute  usury  In  this  case,  there  must 
have  been  an  agreement  entered  into  at  the 
time  the  loan  was  made  between  O.  A.  Spring- 
field and  T.  A.  Haney,  whereby  said  Spring- 
field agreed  to  pay,  and  Haney  to  receive,  a 
greater  rate  of  interest  than  2  per  cent,  per 
month  on  the  sum  borrowed.  And,  If  you 
should  find  from  the  evidence  that  no  such 
un  agreement  was  entered  into  by  said  par- 
ties at  the  time  said  loan  was  made  to  Spring- 
field by  Haney,  then  you  will  find  the  de- 
fendant not  guilty." 

Defendant's  contention  Is  tiiat,  to  constitute 
the  offense  charged,  there  must  have  been  an 
unlawful  and  corrupt  Intent  on  his  part  iu  re- 
ceiving usurious  interest,  and  that  this  ele- 
ment of  the  offense  was  ignored  in  twth  the 
Information  and  instructions.  In  Blocls  v. 
State,  14  Ind.  425,  it  was  held  that  a  "cor- 
rupt or  usurious  intent"  is  requisite  to  con- 
stitute the  offense  of  usury,  and  an  indict- 
ment falling  to  so  charge  should  be  quashed. 
The  Indiana  statute  (if  there  was  one)  creat- 
ing the  offense  was  not  cited  or  alluded  to 
in  the  opinion  of  the  court.  Our  statute,  re- 
gardless of  the  motive  or  intent  of  the  de- 
fendant, mali:e8  It  an  offense  to  talie,  or  agree 
to  take,  for  the  use  of  money  any  Interest 
at  a  rate  greater  than  2  per  cent,  per  month. 
The  criminality  of  the  act  does  not  depend 
upon  the  intent  with  which  the  usurious  in- 
terest is  received,  but  upon  the  fact  that  it 
is  received:  hence,  defendant's  Intent  in 
charging  and  receiving  the  usurious  Interest 
constituted  no  part  of  the  offense,  and  is  not 
an  element  of  the  offense.  State  of  Missouri 
V.  McColIum,  44  Mo.  343 ;  State  v.  Hackfath, 
20  Mo.  App.  614.  Therefore  Instructions 
Xos.  9  and  10,  given  for  plaintiff,  were  not 
erroneous.  Instructions  Nos.  2  and  S,  a«ked 
by  defendant  and  refused  by  the  court,  were, 
in  substance,  a  repetition  of  No.  11,  given  by 
the  court,  which  reads  as  follows:  "The  court 
instructs  the  Jury  that  If  they  believe  from 
the  evidence  that  Springfield  and  his  wife 
made  partial  payments  ou  the  note,  and  that 
the  same  were  received  by  defendant  as  pay- 
ments upon  the  note,  then  they  should  find 
defendant  not  guiltj'."  Defendant's  fourth 
refused  instruction  is  erroneous  for  the  rea- 
son that  the  taking  of  usurious  interest  at 
any  time  after  the  money  was  loaned,  in  con- 
tiideration  of  an  extension  of  time  of  pay- 
ment, would  be  a  violation  of  the  statute. 
Refused  instruction  No.  6  was  erroneous,  for 
the  reason  it  would  have  withdrawn  from 
the  consideration  of  the  Jury  important  evi- 


dence tending  to  show  that  the  money  paid 
was  not  paid  on  the  principal  of  the  note. 
Instruction  No.  7  is  fully  covered  by  an  In- 
struction given  on  the  part  of  the  state.  Re- 
fused instruction  No.  8  is  erroneous.  In  that 
It  ignored  the  payments  of  usurious  interest 
alleged  to  have  been  made  in  December,  Jan- 
uary, and  February. 

No  reversible  error   appearing,  the  judg- 
ment is  affirmed.    Ail  concur. 


SKILES  V.  ST.  LOUIS,  I.  M.  &  8.  RT.  CO. 

(St.  Louis  Court  of  Appeals.    Missouri.    March 
17,  1908.) 

1.  Cabriers— Injubieb  to  Passbngebs  — In- 
STnucTioNB— "Utmost  Human  Skiu.,  Diu- 

OENCE,   AND  FOBESIOHT." 

An  instruction,  in  an  action  against  a  car- 
rier for  injuries  to  a  pasgenger  by  the  derail- 
ment of  the  coach,  that  the  burden  was  on  the 
carrier  to  prove  that  the  coach,  the  engine,  ro«d-_ 
bed.  tracks,  and  ties  were  renMonably  safe  "so' 
far  as  human  skill,  diligence,  and  foreKi^ht 
could  provide,  •  •  •  and  that  by  the  utmost 
human  skill,  diligence,  and  foresight  is  meant 
such  skill,  diligence,  and  foresight  as  is  exer- 
cised by  a  very  cautious  person  under  like  dr- 
cnmstances."  is  not  erroneous,  though  no  stand- 
ard by  which  to  measure  the  carrier's  duty  is 
furnished  by  recjuiring  it  to  exercise  care  so  far 
as  human  skill,  diligence,  and  foresight  can  pro- 
vide. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  g  1327. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  339;   vol.  4,  p.  3373.] 

2.  Same— "Roadbed"— "Raileoad." 

A  petition  in  an  action  against  a  carrier 
which  alleges  negligence  of  servants  in  charge 
of  the  "railroad,  train,  and  roadbed"  alleges  that 
the  track  was  defective,  though  the  word  "road- 
bed'' does  not  include  track  and  ties,  since  the 
word  "railroad"  is  broad  enough  to  include  the 
roadl)€d  and  the  superstructure  including  cross- 
ties,  rails,  and  fastenings. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  pp.  5899-5908,  6'2o5-«250: 
vol.  8,  pp.  7777-7778.] 

3.  Damages— Personal  Injubies  —  Measube 
OF  Damages. 

Where,  in  a  personal  injury  action,  plain- 
tiff, fiO  years  of  age,  testified  that  she  wag  a 
widow,  but  there  was  no  evidence  that  she  had 
any  occupation  or  earned  wages,  an  instruction 
authorizing  the  jury  in  fixing  the  damages  to 
take  into  consideration  "her  condition  in  life" 
was  erroneous. 

lE!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §f  548-555.] 

4.  CabbIEBS— INJUBIES    TO    PASSENOEBS  —  IN- 
9TBUCTI0N8. 

An  instruction,  in  an  action  against  a  car- 
rier for  Injuries  to  a  passenger  by  the  derail- 
ment of  the  coach,  that,  if  the  injury  was  the 
result  of  an  accident,  the  verdict  should  be  for 
defendant,  was  properly  refused  for  failing  to 
state  that  the  accident  was  inevitable  or  un- 
avoidable. 

Appeal  from  Circuit  Court,  Butler  County; 
J.  C.  Slieppard,  Judge. 

Action  by  Ailsey  Hill  Skiles  against  the  St. 
Ix)ui8,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

J.  F.  Green,  for  appellant  Abiugtou  & 
Stanley,  for  resiwndent. 
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BLAXD.  P.  J.  On  DcfCinlKT  12.  1900, 
plalntifT,  a  lady  60  years  of  age,  boarded  oue 
of  defcDdnnt's  passenger  trains,  traveliBg 
8ontb,  at  WllliamsviUe,  Mo.,  and  paid  the  con- 
ductor her  fare  ($10.33)  to  Texarkana,  Tex., 
the  iioint  of  her  destination.  At  about  8:30 
o'clock  p.'m.,  south  of  Poplar  Bluff,  In  Butler 
county,  the  chair  car  in  which  piaintlfl  was 
ridinf;  left  the  track,  and  turned  over,  causing 
injuries  to  plaintiff's  left  hand  and  to  her 
face.  The  action  Is  to  recover  for  these  in- 
juries. Plaintiff  recovered  judgment  for  $2,- 
.V>0,  from  which  defendant  appealed.  After 
Ktathig  preliminary  matters,  the  iietltlon  al- 
leges "that  defendant,  unmindful  of  Its  duty 
In  the  premises,  and  in  violation  of  its  con- 
tract aforesaid,  failed  to  carry  plaintiff  well 
and  safely  between  the  stations  hereinbefore 
mentioned,  but  so  carelessly  and  negligently 
conducted  Itself  In  the  premises  that  plain- 
tiff without  fault  on  her  iiart  was  at  Butler 
<-oinity.  -Mo.,  on  said  12th  day  of  1ie<-i'mbor. 
1006,  by  the  carelessness,  negligence,  and 
want  of  skill  of  dcfendiint's  servants  and 
agents  in  charge  of  its  railroad,  .trains,  and 
roadbed,  mangled,  bruised,  wounded,  and 
greatly  Injured,  the  car  on  which  plaintiff 
was  a  passenger  being  wrecked  at  said  But- 
ler county.  Mo.,  on  account  of  the  negligence 
and  carelessness  of  the  agents  and  servants 
of  the  defendant  aforesaid;  that  the  right 
cheek  of  plaintiff  was  cut  and  scarred,  per- 
manently disfiguring  plaintiff ;  the  first  three 
fingers  of  the  left  hand  were  crushed  and  the 
llcsh  torn  from  same,  giving  to  said  hand  and 
fingers  a  permanent  injury.  The  left  cheek 
was  bruised  and  lacerated.  One  of  her  low- 
er limbs  was  bruised  and  contused,  and  lier 
nervous  system  seriously  injured."  The  an- 
swer admitted  that  defendant  is  a  corpora- 
tion, organised  under  the  laws  of  the  state 
of  Missouri,  and  denied  all  other  allegations 
of  the  petition.  Plaintiff's  evidence  siiows 
that  she  boarded  one  of  defendant's  pitasim- 
ger  trains  at  WllliamsviUe  and  paid  her 
fare  to  Texarkana;  that  about  8:30  or  9 
o'clock  p.  m.,  after  the  train  had  passed  Pop- 
lar Bluff,  traveling  south,  the  car  in  which 
she  was  riding  turned  over  on  its  side  caus- 
ing the  tendons  and  muscles  of  the  first 
three  fingers  of  her  left  hand  to  be  so  lacer- 
ated and  torn  as  to  permanently  destroy 
their  use,  and  also  causing  a  deep  wound  in 
the  side  of  her  face  which  has  left  a  per- 
manent scar,  and  other  injuries  of  minor 
Importance.  There  is  no  evidence  tending  to 
show  that  defendant's  servants  and  agents 
In  charge  of  the  train  were  in  the  least  neg- 
ligent, or  that  they  were  incompetent  De- 
fendant's evidence  shows  that  on  the  day  of 
the  accident  23  trains,  14  pa.ssenger  and  9 
freight  trains,  had  passt-d  over  the  roud 
where  the  accident  occurred,  and  that  the  en- 
gine and  tender  in  the  train  plaintiff  was  on 
passed  the  point  of  accident  in  safety,  but 
all  the  cars  l)ehmd  the  tender  left  the  track, 
and  all  e.Ycept  the  sleciKT  turned  over  on  their 


sides.  Over  the  objections  of  defendant, 
plaintiff  Introduced  evidence  in  rebuttal 
tending  to  show  that  an  old  rail  had  been 
put  into  the  track  sometime  before  the  ac- 
cident, and  that  this  rail  broke  and  caused 
ttie  cars  to  turn  over. 

1.  The  court  instructed  the  jury  for  plain- 
tiff that  the  burden  was  on  defendant  to 
prove  to  the  satisfaction  of  the  jury  "that 
said  car,  the  engine  drawing  the  same,  the 
machinery  by  which  It  was  operated,  and 
the  roadbed,  tracks,  and  ties  of  the  road,  at 
the  place  of  the  wreck,  was  reasonably  safe 
and  sound,  so  far  as  human  skill,  diligence, 
and  foresight  could  provide;  and  that  said 
accident  was  caused  by  inevitable  accident 
or  defects  in  said  car,  engine,  machinery, 
roadbed,  track,  and  ties  that  could  not  have 
been  seen,  detected,  or  known  to  the  defend- 
ant, its  agents  or  servants,  by  the  e.verclae  of 
the  utmost  human  skill,  diligence,  and  fore- 
sight." The  last  clause  of  the  second  in- 
struction Is  as  follows:  "By  the  utmost  hu- 
man skill,  diligence,  and  foresight  Is  meant 
such  skill,  diligence,  and  foresight  as  is  ex- 
erclse<I  by  a  very  cautious  person  under  like 
circumstances."  It  is  contended  that  this 
Instruction  is  erroneous  In  declaring  it  to  be 
the  duty  of  defendant  to  keep  Us  roadbed, 
etc.,  safe,  "so  far  as  human  skill,  diligence, 
and  foresight  could  provide."  In  Magraue 
V.  Railway.  183  Mo.,  loc.  clt.  128,  81  S.  W. 
lls'>8.  Valllant.  J.,  in  si)eaking  of  the  care  a 
carrier  of  passengers  is  required  to  exercise, 
said:  "It  is  the  highest  degree  of  care  that 
can  reasonably  be  expected  of  prudent,  skill- 
ful, and  experienced  men  engaged  in  that 
kind  of  business.  The  term  'as  far  as  is  cap- 
able by  human  care  and  foresight,'  in  this 
connection.  Is  liable  to  be  misconstrued  by  a 
Jury  as  meaning  care  to  the  utmost  limit  Im- 
aginable; that  Is.  care  without  limit,  where- 
as the  highest  degree  of  care  practicable 
among  prudent  and  skillful  faien  In  that  busi- 
ness Is  all  that  can  reasonably  be  expected  of 
any  man  and  It  Is  all  that  the  law  demands." 
In  Feary  v.  Metropolitan  Street  Ry.  Co.,  162 
Mo.  75.  62  S.  \X.  452.  It  was  held  that  an  In- 
struction which  required  the  defendant  rail- 
road. In  carrying  passengers,  to  exercise 
"all  the  care  and  foresight  reasonably  prac- 
ticable" to  avoid  the  accident,  is  as  broad  as 
the  liability  of  the  carrier.  In  Freeman  v. 
Metropolitan  Street  Ry.  Co..  95  Mo.  App.  94, 
68  S.  W.  1057,  it  was  held  that  an  instruction 
holding  a  passenger  carrier  guilty  of  negli- 
gence unless  he  exercised  the  utmost  human 
skill,  diligence,  and  foresight  to  prevent  the 
accident  was  erroneous.  In  Robinson  v. 
Railway,  103  JIo.  App.  110,  77  S.  W.  4SS,  It 
was  held:  "In  an  action  for  personal  injuries 
to  a  passenger  caused  by  a  collision  between 
the  car  on  which  plaintiff  was  riding  and  an- 
other of  defendant's  cars,  an  instruction 
which  told  the  Jury  the  plaintiff  was  entitled 
to  recover.  'If  the  defendant's  servants  In 
charge  of  its  said  car  could  have  prevented 
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eald  collision  by  the  exercise  of  a  high  de- 
gree of  care,  such  as  would  have  been  exer- 
cised by  careful,  skillful  railroad  employes 
under  the  same  and  similar  circumstances, 
correctly  declared  the  law."  To  exercise 
care  so  far  as  human  skill,  diligence,  and 
foresight  can  provide  furnishes  no  standard 
by  which  to  measure  the  care  the  law  says 
should  be  exercised,  and  leaves  It  to  the  jury 
to  imagine  possibilities,  and  make  compari- 
son of  possibilities  In  the  circumstances 
shown  by  the  evidence,  and  can  only  lead  to 
confusion  and  result  In  a  mere  guess.  But 
we  think  this  vice  was  taken  out  of  this  in- 
struction by  the  last  clause  In  the  second 
Instruction  defining  "the  utmost  human  skill, 
diligence,  and  foresight"  to  be  "such  skill, 
diligence,  and  foresight  as  is  exercised  by  a 
very  cautious  person  under  like  circumstan- 
ces." Instructions  in  almost  the  identical 
language  were  approved  in  Furnish  v  Rail- 
way, 102  Mo.,  loc.  cit  450,  13  S.  W.  1044  (22 
Am.  St.  Rep.  781). 

2.  It  Is  contended  by  defendant  that  there 
Is  no  allegation  In  the  petition  that  "the  track 
was  defective.  The  petition  alleges  negli- 
gence of  the  servants  of  defendant  in  charge 
of  the  railroad,  train,  and  roadbed.  Roadbed 
does  not  mean,  or  include,  track  and  ties. 
Meadows  v.  Life  Ins.  Co.,  129  Mo.,  loc.  dt  07, 
31  S.  W.  578,  50  Am.  St.  Rep.  427;  Santa 
Clara  Co.  v.  Railroad,  113  U.  S.,  loc.  clt.  413, 
6  Sup.  Ct  1132  (30  li.  Ed.  118)  Cass  County 
V.  Railroad,  25  Neb.,  loc.  clt.  353,  41  N.  W. 
246,  2  li.  R.  A.  188.  But  the  allegation  of 
negligence  takes  in  the  word  ''railroad,"  as 
well  as  "roadbed";  and  the  word  "railroad" 
has  a  much  broader  significance  than  the  word 
"roadbed."  It  means  "a  road  or  way  on 
which  iron  rails  are  laid  for  wheels  to  run  on, 
for  the  convenience  of  heavy  loads  or  ve- 
hicles" (Webster)  quoted  in  Dlnsmore  v.  Rail- 
road, J2  Wis.,  loc.  clt.  657;  and  we  think  the 
word  as  used  in  the  petition  is  broad  enough 
to  include  the  roadbed  and  the  superstructure, 
including  cross-ties,  rails,  and  fastenlugs. 

3.  The  court  gave  the  following  instruction 
on  the  measure  of  damages :  "(3)  If  the  jury 
find  for  the  plaintltC,  they  will  take  into  con- 
sideration in  fixing  the  amount  of  the  dam- 
ages the  age  of  the  plaintiff,  her  condition  In 
life,  and  will  fix  the  damages  at  such  sum 
as  they  may  believe  and  find  from  the  evi- 
dence will  compensate  her  for  her  Injuries, 
Including  all  bodily  pain  and  mental  anguish 
they  may  believe  from  the  evidence  she  has 
suffered,  and  will  necessarily  and  Inevitably 
suffer,  and  any  permanent  injury  and  in- 
capacity they  may  believe  from  the  evi- 
dence she  has  sustained,  all  of  which  you 
will  consider,  fixing  the  amount  of  said- dam- 
age at  whatever  sum  you  deem  right  under 
the  evidence  and  this  instruction,  not  exceed- 
ing, however,  $4,500."  Defendant  insists 
that  this  instruction  is  misleading  and  er- 
roneous, In  that  it  authorizes  the  jury  to 
take  into  consideration  plaintiff's  condition 
in  life  when  there  was  no  evidence  of  her 


condition  in  life.  Plaintiff  testified  that  she 
was  a  widow  woman,  but  there  Is  no  evi- 
dence that  she  had  any  occupation  or  earned 
wages,  and  in  these  circumstances  It  is  dlflS- 
cult  to  understand  what  Is  meant  by  "her 
condition  in  life,"  and  it  Is  past  finding  out 
what  Infiuence,  If  any.  It  had  upon  the  jury 
In  estimating  the  damages.  In  Ross  v.  Kan- 
sas City,  48  Mo.  App.,  loc.  clt  447,  448,  the 
court  said:  "It  is  only  in  cases  where  the 
plaintiff  seeks  to  recover  damages  for  loss  of 
time  or  service  that  the  plaintiff's  'condition 
in  life'  can  be  considered  by  the  jury."  See, 
also,  Connable  v.  Clark,  26  Mo.  App.,  loc.  clt 
166;  Hinds  v.  City  of  Marshall,  22  Mo.  App., 
loc.  cit  215.  We  think  the  Instruction  Is 
clearly  erroneous. 

■4.  The  court  refused  to  give  the  following 
instruction  asked  by  defendant:  "(4)  The 
court  Instructs  the  jury  that.  If  you  find 
that  the  injury  to  the  plaintiff  was  the  result 
of  an  accident  by  the  derailment  of  the  car 
In  which  she  was  riding,  then  your  verdict 
should  be  for  the  defendant"  The  instruc- 
tltm  did  not  say  "inevitable"  or  "unavoida- 
ble" accident,  and  for  this  reason  was  prop- 
erly refused.    Feary  v.  Railway,  supra. 

5.  Error  is  also  assigned  in  the  admission 
of  evidence  In  rebuttal.  As  the  judgment 
must  be  reversed  and  the  cause  remanded  for 
new  trial,  the  evidence  offered  in  rebuttal 
can.  If  the  plaintiff  elects,  be  offered  In  chief, 
where  It  properly  belongs. 

For  error  In  the  instruction  on  the  meas- 
ure of  damages,  the  judgment  is  reversed, 
and  the  cause  remanded.     All  concur. 


CANTWELL'S  ADM'X  v.  CITY  OP  CASS- 
VIDLE. 

(St.  Louis  Court  of  Appeals.    Missouri.    March 
17,  1908.) 

1.  New  Tbiai.  —  Pboceedino  to  Pbocubk— 
Time  foe  Application. 

Under  Rev.  St.  1899,  i  803  FAnn.  St  1906. 
p.  7671,  providing  that  all  motions  for  new 
trial  shall  be  made  within  four  days  after  the 
trial  if  the  term  shall  so  long  continue,  and. 
if  not,  then  before  the  end  of  the  term,  where 
a  judgment  on  a  verdict  was  rendered  September 
9th,  and  a  motion  for  new  trial  was  not  filed  un- 
til September  15th,  it  was  too  late  to  be  of  any 
effect  on  appeal. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  37,  New  Trial,  §§  238-249.] 

2.  Appeal  —  Resebvation  of  Gbounus  fob 
Review— Motion  fob  New  Tbiai/— Neces- 
sity. 

Errors  relating  to  matters  of  exception  oc- 
curring on  the  trial,  and  not  appearing  on  the 
record  proper,  cannot  be  reviewed  on  appeal. 
In  the  absence  of  a  motion  for  a  new  trial  filed 
within  the  time  prescribed  by  statute. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig: 
vol.  2,  Appeal  and  Error,  {}  1673-1679.1 

Appeal  from  Circuit  Court,  Barry  County; 
Henry  C.  Pepper,  Judge. 

Action  by  A.  C.  Cantwell's  adm'x  against 
the  city  of  CassvUle.  Prom  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 
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Frost  &  Jones,  for  a];^Uant  T.  D.  Steele, 
for  respondent 

NORTONI,  J.  The  plaintiff  recovered  a 
Judgment  against  the  city  of  CassvUle  for 
$200,  and  the  defendant  appealed. 

Since  the  appeal  was  perfected  plalntUT 
has  departed  this  life,  and  the  cause  now 
stands  revived  In  the  name  of  his  administra- 
trix. It  appears  the  questions  presented  here 
are  not  open  for  review,  for  the  reason  they 
were  not  brought  to  the  attention  of  the 
circuit  court  by  motion  for  new  trial  filed 
within  four  days  after  the  trial  of  the  cause. 
By  nn  examination  of  the  abstracts  on  file 
it  awiears  the  verdict  of  the  Jury  was  re- 
turned and  the  judgment  of  the  court  given 
on  September  9tb.  The  motion  for  new 
trial  appears  not  'to  have  been  filed  until 
September  15th,  which,  of  course,  was  too 
late.  It  is  provided  by  section  803,  Rev.  St 
1899  [Ann.  St.  1906,  p.  767],  that  all  mo- 
tions for  new  trial  shall  be  made  within 
four  days  after  the  trial  If  the  term  shall 
so  long  continue,  and  If  not  then  before  the 
end  of  the  term.  Now,  it  appears  in  this 
Instance  the  term  of  the  court  continued  until 
September  19th,  on  whlcu  date  the  appeal 
was  granted  to  this  court  and  time  to  file 
bill  of  exceptions  granted.  All  of  the  errors 
complained  of  In  the  briefs  of  counsel  relate 
to  matters  of  exception  which  occurred  on 
the-  trial  rather  than  matters  appearing  on 
the  record  proper. 

In  these  circumstances  the  cause  cannot 
be  further  reviewed  here,  for  the  reason  the 
matters  complained  of  were  not  called  to  the 
attention  of  the  trial  court  by  motion  for 
new  trial  filed  within  the  time  prescribed 
by  the  statute,  and  the  Judgment  will  there- 
fore be  affirmed.    It  Is  so  ordered. 

BliAND,  P,  J.,  and  GOODE,  J.,  concur. 


FIRST  NAT.  BANK  OP  MONETT  ▼.  MOR- 
KAMP et  al. 

(St  Louis  Court  of  Appeals.    Missouri.    March 
17,  1908.) 

BXEUPTtONS  —  PBOTECTION  —  PERSONS  WHO 

MAY  CtAiM— Wife  of  Absent  Husband. 
Rev.  St.  1899,  i  3164  [Ann.  St  1906.  i». 
1800],  provides  that  a  wife  may  claim  the  stat- 
utory exemptions  to  which  her  husband  is  en- 
titled when  he  "has  absconded  or  absented  him- 
self from  bis  place  of  abode."  Held,  that  a 
wife  could  claim  the  exemptions  to  which  her 
husband  was  entitled  where  be  was  confined  in 
Jail,  althongh  he  himself  might  have  made  the 
claim. 

Appeal  from  Circuit  Court,  Barry  County; 
F.  C.  Johnston,  Judge. 

Attachment  by  the  First  National  Bank  of 
Monett  against  W.  H.  Morkamp,  in  which 
Lizzie  Morkamp  Interpleaded.  Judgment  for 
Interpleader,  and  plaintiff  appeals.    Affirmed. 

D.  S.  Mayhew,  for  appellant  J.  C.  Turk, 
for  Interrespondent 


BLAND,  P.  J.  Defendant  Morkamp  forged 
the  signatures  of  sureties  to  two  notes,  one 
for  1100,  the  other  for  $75,  and  discounted 
them  to  the  plaintiff  bank.  On  discovering 
the  forgery  the  bank  brought  suit  by  attach- 
ment against  him,  and  attached  a  lot  of 
farming  Implements,  some  hogs,  corn,  and 
grass  seed.  After  the  writ  of  attachment 
was  levied  Morkamp  was  charged  with  for- 
gery and  committed  to  Jail,  where  be  remain- 
ed and  was  confined  at  the  time  of  the  trial. 
Following  is  an  agreed  statement  of  the 
facts:  "On  April  7,  1906,  and  prior  thereto, 
Wm.  H.  Morkamp  obtained  of  the  First  Na- 
tional Bank  the  sum  of  $175  for  which  he 
had  given  two  promissory  notes,  one  for  $100,  , 
and  one  for  $76,  payable  60  days  after  date. 
That  all  the  signatures  to  said. notes  as  to 
the  makers  are  said  to  have  been  forged  ex- 
cept that  of  Mr.  Wm.  Morkamp.  That  on 
April  6,  1906,  Wm.  H.  Morkamp  and  Lizzie 
Morkamp,  his  wife,  made  a  contract  of  sale  of 
all  their  personal  property  that  was  not  un- 
der mortgage  to  W.  O.  Folks  and  E.  A.  Rai- 
gan,  their  brothers-in-law,  for  the  considera- 
tion of  $200,  none  of  which  had  been  paid  or 
any  property  delivered  thereunder.  On  April 
17tb  the  above  plaintiff  attached  all  the 
above-named  property  of  said  Wm.  Morkamp 
at  the  Morkamp  residence,  except  the  house- 
hold and  the  kitchen  furniture  and  the  prop- 
erty under  mortgage  that  Wm.  Morkamp  and 
Lizzie  Morkamp,  his  wife,  owned,  who,  at  the 
time,  lived  about  six  miles  from  Mt  Vernon, 
in  Frelstatt  township,  where  the  said  prop- 
erty was  attached,  and  levied  upon  by  the 
constable  of  Frelstatt  township  on  the  morn- 
ing of  April  7,  1906,  and  served  papers  upon 
W.  H.  Morkamp  by  personal  service,  who 
bad  the  property  there  in  his  possession. 
That  Folks  and  Ralgan  were  on  the  premises 
fixing  to  move  the  hogs  and  all  other  prop- 
erty by  virtue  of  their  bill  of  sale,  but  had  not 
yet  loaded  or  removed  any  of  the  same  when 
the  property  was  levied  upon  by  the  con- 
stable. That  Wm.  Morkamp  was  on  the  10th 
day  of  April,  1906,  arrested  on  a  criminal 
charge  of  forgery  by  virtue  of  a  warrant 
sworn  out  by  the  prosecuting  attorney  of 
Lawrence  county  for  forging  the  name  of  W. 
H.  Hogemler,  of  Stotts  City,  and  was  taken 
to  Jail  at  Mt  Vernon  on  said  date,  where 
he  has  ever  since  remained,  and  is  at  this 
time.  Said  Wm.  H.  Morkamp  Is  under  a 
penitentiary  sentence.  That  on  the  23d 
day  of  April,  1006,  Lizzie  Morkamp,  wife  of 
W.  H.  Morkamp,  who  being  then  in  the  Jail 
as  aforesaid,  claimed  the  property  exempt 
from  attachment,  and  notified  the  constable 
of  such  claim,  and  on  his  refusal  to  allow  her 
such  claim  she  filed  her  Interplea  herein  on 
said  day.  That  said  mortgage  above  men- 
tioned was  given  for  bona  fide  debts  of  the 
defendant  and  the  property  afterwards  sold, 
and  did  not  pay  the  amount  for  which  it  was 
mortgaged." 

Evidence  was  Introduced  to  prove  the  val- 
ue of  the  property.    Plaintiff's  evidence  tends 
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to  show  tbat  wben  the  writ  of  attachment 
was  read  to  Mr.  Morkamp,  the  ofllcer  notl- 
fled  him  of  his  statutory  exemption  rights 
and  asked  him  to  set  out  what  be  claimed 
ns  exempt;  that  Morkamp  replied  be  bad 
sold  everything  he  had,  and  had  nothing  to 
make  the  claim  on.  To  the  contrary,  the 
evidence  for  the  Interpleader  tends  to  show 
that  Morkamp  was  not  apprised  of  bis  exemp- 
tion rights  by  the  oflBcer,  and  was  not  asked 
by  him  to  point  out  or  set  out  what  he  claim- 
ed to  be  exempt.  The  property  attached  was 
all  the  property  Morkamp  possessed,  except 
an  Inconsiderable  amount  of  household  goods 
and  other  personal  effects  mortgaged  to  their 
full  value. 

But  two  questions  are  presented  by  the  rec- 
ord for  decision:  First,  does  the  evidence 
show  that  Mr.  Morkamp  waived  his  right  to 
his  statutory  exemptions  at  the  time  the  at- 
taclmient  was  levied?  This  was  an  issue  of 
fact  for  the  Jury  which,  under  proper  instruc- 
tions, they  found  for  the  interpleader.  The 
second  question  is,  do  the  facts  and  circum- 
stances show  tliat  Mrs.  Morkamp,  the  Inter- 
pleader, has  a  right,  under  the  statute,  to 
maintain  the  action?  The  statute  (section  3164, 
Rev.  St  1809  [Ann.  St.  1006.  p.  1800])  pro- 
vides tbat  the  wife  may  claim  the  statutory 
exemptions  to  which  her  husband  is  entitled 
when  the  latter  "has  absconded  or  absented 
himself  from  his  place  of  abode,"  and  tbat  she 
may  make  the  claim  at  any  time  before  the 
property  Is  sold  by  the  officer  making  the 
levy  or  seizure.  The  absence  of  Morkamp 
from  his  home  was  Involuntary.  He  was 
fonflned  in  Jail,  and  was  not  at  liberty  to  go 
to  the  officer  and  claim  bis  exemptions.  But 
it  Is  claimed  be  could  have  filed  bis  Inter- 
plea,  and  was  therefore  the  proper  party  to 
Interplead.  It  Is  true  be  was  under  no  legal 
disability  and  might  have  filed  an  Interplea 
for  the  property,  claiming  It  as  exempt  from 
attachment  But  the  statute  does  not  rest 
the  right  of  the  wife  to  claim  property  aa 
exempt  upon  the  ground  that  her  husband 
Is  for  any  reason  Incapacitated  to  claim  his 
exemption,  but  upon  the  fact  that  the  hus- 
band is  absent  from  his  "place  of  abode."  It 
seems  to  us  that  his  Involuntary,  as  well  as 
bis  voluntary,  absence,  places  the  wife  In  a 
position  to  make  the  claim  under  the  statute. 

On  the  undisputed  facts  the  interpleader 
was  clearly  entitled  to  recover,  and  the  Judg- 
ment Is  affirmed.    All  concur. 


STATE  V.  WILSON. 

(St  Louis  Court  of  Appeals.    Missouri.    Mardi 
17,  1908.) 

1.  Clerks  of  Coubts— Cbiuinal  Rksponbi- 
bilitt— bvidenck— sufficienct. 

Evidence  on  a  trial  for  a  violation  of  Rev. 
St  1899,  8  2119  [Ann.  St.  1906,  p.  1370],  making 
it  unlawful  for  the  clerk  of  any  court  to  buy 
any  fee  taxed  as  costs  in  the  court  of  which  he 
is  clerk  at  less  than  par  value,  held  insufficient 
to  support  a  conviction. 


2.  Cbiuinai.  Law  —  Evidence— PBKS0MPT1OH 
OF  Innocence. 

Defendant  Is  presumed  Innocent  of  the  of- 
fense charged  against  him;  and  it  devolves  ou 
the  state  to  prove  his  guilt  beyond  a  reasonable 
doubt 

[E>].  Note.— For  cases  in  point,  see  Cent  Dls. 
vol.  14,  Criminal  Law,  |{  731-737.] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty ;   John  T.  Moore,  Judge. 

George  B.  Wilson  was  couvicted  of  buying 
fees  taxed  as  costs  In  the  court  of  which  he 
was  clerk  at  less  than  tbelr  par  value.  In 
violation  of  Rev.  St  1899,  §  2119  [Ann.  St 
1906,  p.  1370],  and  he  api>eals.  Reversed,  and 
defendant  discharged. 

G.  W.  Thomberry  and  A.  H.  Buchanan,  for 
appellant    Fred  Stewart,  for  the  State. 


NORTONI,  J.  The  defendant,  who  bad  a 
short  time  before  occupied  the  official  posi- 
tion of  circuit  derk  of  Douglas  county,  was 
convicted  in  the  circuit  court  of  offending 
the  law  by  buying  fees  taxed  as  costs  in  the 
court  of  which  he  was  clerk  at  less  than  their 
par  value.  He  appeals  to  this  court,  insisting 
the  evidence  Is  insufficient  to  support  the 
Judgment  of  conviction  against  him.  After 
having  read  every  word  of  the  testimony 
several  times,  we  find  the  record  positively 
barren  of  facts  tending  to  support  the  charge 
contained  in  the  information. 

It  appears  from  the  evidence  that  defend- 
ant was  clerk  of  the  circuit  court  of  Douglas 
county  for  the  term  ending  shortly  before 
his  conviction;  tbat  one  Ililderbrand,  who 
owned  40  acres  of  cheap  laud  in  said  count}-, 
and  bad  defaulted  in  the  payment  of  taxes 
thereon,  had  been  sued  in  the  circuit  court 
and  the  lien  of  the  state  enforced  against 
such  lands  for  taxes,  and  the  land  was  ad- 
vertised for  sale  in  "The  Herald,"  a  news- 
paper printed  and  published  at  Ava,  the 
county  seat.  This  newspaper  was  owned,  or 
conducted  at  least,  by  one  Benjamin  J.  Smith 
and  Frank  Davis.  The  fee  of  Smith  and 
Davis  for  the  publication  of  the  notices  of 
the  sherifTs  sale  was  taxed  at  $7.60  as  costs 
In  the  case  and  properly  listed  or  itemized 
upon  a  special  execution  directing  the  sheriff 
to  sell  the  lands  to  satisfy  the  taxes  and 
costs.  The  Information  on  which  the  defend- 
ant was  convicted  charges  him  with  having 
purchased  this  $7.50  printers'  fee  owned  by 
Smith  and  Davis,  and  taxed  as  costs  In  the 
HUderbrand  case  in  tUelr  favor  at  less  than 
"par  value."  The  amount  alleged  to  have 
been  paid  therefor  by  defendant  is  $2.50.  The 
state  placed  both  Mr.  Smith  and  Mr.  Davis 
upon  the  stand,  each  of  whom  testified  posi- 
tively that  they  bad  neither  Jointly  nor  sev- 
erally sold  the  fee  mentioned,  or  any  other 
fee,  to  the  defendant.  In  answer  to  questions 
by  the  prosecuting  attorney,  they  also  denied 
having  any  arrangement  of  any  kind  whatev- 
er whereby  they  were  to  sell  or  discount  the 
fee  mentioned,  or  any  other  fee  In  the  Hllder- 
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brand  or  any  other  case,  to  the  defendant.  In 
every  respect  their  evidence  Is  pointed  and 
specific  In  opposition  to  the  charge  contained 
in  the  information.  The  other  witnesses  hav- 
ing wholly  failed  to  give  testimony  to  support 
the  charge  against  the  defendant,  the  state  in- 
troduced evidence  tending  to  prove  that  the 
40  acres  of  land  involved  in  the  Hilderbrand 
tax  sale  were  sold  by  the  sheriff  under  a  spe- 
cial execution  on  the  tax  judgment  against 
Hilderbrand.  At  this  sale  Benjamin  J.  Smith 
was  the  highest  and  best  bidder ;  his  bid  being 
$10,  and  the  deed  was  made  to  his  associate 
In  the  publication  of  the  Herald,  Mr.  Frank 
Davis.  Mr.  Smith  said  that  he  made  the 
bid  and  purchased  the  land  for  the  purpose 
of  protecting  the  fee  of  |7.50  owing  to  him 
and  Davis  for  publishing  the  notice  of  the 
sheriff's  sale  in  the  case.  It  was  developed 
that  although  Smith  bid  in  the  land  at  $10 
and  caused  the  deed  to  be  made  to  bis  asso- 
ciate, Davis,  neither  he  nor  Davis  paid  the 
sheriff  the  $10,  or  any  other  amount,  for  that 
matter.  The  sheriff  testified  that  he  settled 
the  matter  with  the  defendant  circuit  clerk 
in  a  settlemrait  of  accounts  between  them; 
that  is  to  say,  that  he,  the  sheriff,  had  an  ac- 
count with  the  clerk,  as  is  usual  between 
those  officers,  that  he  had  collected  and 
had  in  bis  possession  certain  fees  owing 
to  the  clerk  in  other  matters,  and  the  de- 
fendant, as  clerk,  had  in  his  hands  cer- 
tain moneys  which  had  been  paid  Into  the 
office  of  the  clerk  for  the  sheriff,  and  In  this 
settlement  he  received  credit  from  the  clerk 
on  accoont  of  his  costs  in  the  Hilderbrand 
tax  suit,  in  which  the  tax  deed  bad  been 
made  to  Frank  Davis  at  the  direction  of  his 
associate,  Mr.  Smith.  The  costs  accrued 
and  due,  Inclndlng  the  costs  of  sale  in  the 
Hilderbrand  case,  were  shown  to  amount  to 
$42.89.  As  stated,  there  was  realized  from 
the  sale  of  the  land  only  $10,  and  this  was 
the  entire  fund  available  to  the  officers  and 
publishers  of  the  notice  for  the  payment  of 
the  costs,  amounting  In  all  to  $42.69.  It  was 
also  shown  that  on  November  5th  the  defend- 
ant circuit  clerk  paid  to  the  publishers  of 
the  Herald,  Smith  and  Davis,  the  sum  of 
$11.25.  It  Is  said  the  payment  was  made  to 
cover  the  publication  fee  In  the  Hilderbrand 
case  and  costs  for  publishing  notices  of  some 
kind  in  two  other  cases,  not  Identified.  We 
nre  at  a  loss  to  ascertain  the  amount  due 
the  publishers  in  these  other  cases.  It  is 
true  it  appears  clearly  enough  $7.60  of  the 
amount  was  due  Smith  and  Davis  In  the 
Hilderbrand  case.  Not  a  word,  however, 
appears  Indicating  the  amount  due  them  in 
the  two  other  cases  mentioned,  and  the  mere 
fact  that  the  clerk  paid  over  $11.26  fees  in  the 
three  cases  without  something  more  specific 
signifies  nothing  whatever  in  the  present 
prosecution.  It  appears  that,  after  receiving 
and  recording  the  tax  deed  to  the  Hilder- 
brand land,  Frank  Davis  conveyed  the  same 
to  some  one.    The  record  wholly  falls  to  dis- 


close to  whom  it  was  conveyed.  Davis  mere- 
ly stated  that  be  no  longer  owned  the  land, 
having  deeded  It  away.  It  Is  certain  no 
fact  or  reasonable  Inference  from  the  facts 
in  proof  indicates  that  he  conveyed  it  to  the 
defendant,  nor  does  It  appear  from  any 
source  that  the  defendant  was  the  recipient 
of  a  conveyance  of  this  land  from  Davis  or 
any  one  else,  nor  that  he  has  or  had  any  In- 
terest whatever,  either  direct  or  Indirect,  in 
the  lands  mentioned.  This  was  all  of  the 
proof.  The  court  refused  to  peremptorily 
direct  a  verdict  of  acquittal,  and  erred  in 
so  doing. 

The  statute  alleged  to  have  been  offended 
against  is  as  follows:  "It  shall  be  unlawful 
for  the  clerk  of  any  court,  or  his  deputy,  or 
any  person  in  his  employ,  or  any  person  for 
him,  or  any  other  officer  of  any  court,  to  buy 
or  purchase,  or  trade  for,  directly  or  in- 
directly, any  fee  taxed  or  to  be  taxed  as  costs 
In  the  court  of  which  he  is  clerk  or  officer, 
or  of  any  other  court  in  this  state,  or  any 
county  warrant,  at  less  than  par  value, 
which  may  be  by  law  due  or  become  due  to 
any  person  by  or  through  any  such  court; 
and  it  shall  be  unlawful  for  any  county  clerk, 
circuit  clerk,  recorder,  or  any  other  officer 
of  any  court,  or  his  deputy,  or  any  person 
in  his  employ,  to  charge,  collect  or  receive 
less  fee  for  his  services  than  is  provided  by 
law."  Section  2119,  Rev.  St  1899  [Ann.  St. 
1906,  p.  1370].  The  defendant  is  presumed 
to  be  Innocent  of  the  offense  charged  against 
him.  It  devolved  upon  the  state  to  prove 
his  guilt  beyond  a  reasonable  doubt,  and  the 
case  ought  not  to  have  been  sent  to  the  Jury, 
unless  there  was  substantial  evidence  tend- 
ing to  remove  the  presumption  of  innocence, 
and  indicating  his  guilt.  Now,  it  is  very 
clear  that,  In  order  to  sustain  the  charge  in 
the  Information  under  this  section,  it  must 
appear  that  the  defendant  or  some  other  per- 
son for  him,  either  directly  or  indirectly, 
Iwught,  purchased,  or  traded  for  the  $7.50 
fee  of  Smith  and  Davis  taxed  as  costs  in 
the  Hilderbrand  Case  at  less  than  the  par 
value  of  such  fees.  The  record  is  certain- 
ly devoid  of  facts  indicating  that  the  defend- 
ant either  directly  or  indirectly  purchased 
the  fees  mentioned  either  for  less  than  par 
value  or  at  their  face  for  that  matter.  Nor 
are  there  facts  In  the  record  from  which  a 
reasonable  inference  will  go  to  sustain  the 
verdict  returned  by  the  jury  in  this  case. 
The  evidence  of  both  Smith  and  Davis  point- 
edly denies  that  they  sold  the  fee  mentioned 
to  the  defendant  at  any  price.  From  the  evi- 
dence of  Davis,  however,  it  appears  that  the 
defendant  paid  to  them  $11.25  November  5th, 
covering  their  fee  In  this  case  and  for  some 
other  publication  in  two  other  cases.  The 
amount  due  In  these  two  other  cases  is  not 
mentioned,  and,  from  all  that  appears.  It 
may  have  been  that  of  the  $11.25  paid  to  them 
by  the  defendant,  $7.50  covered  the  fee  in  the 
Hilderbrand  case,  and  the  remaining  $3.75 
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covered  the  pnbllcatlons  In  .tbe  other  cases. 
This  may  or  may  not  be  true.  The  point  is, 
not  a  word  appears  In  the  proof  Indicating 
that  the  clerk  settled  the  Hilderbrand  fee  of 
$7.50  for  less  than  its  par  value.  Be  that  as 
it  may,  this  proof  does  not  show  that  the 
clerk  either  bought,  purchased,  or  traded  for 
the  Hilderbrand  fee  at  any  price.  The  proof 
la  that  be  paid  $11.25  to  the  publishers  cov- 
ering this  publication.  There  Is  not  a  word 
that  he  had  bonght,  purchased,  or  traded  for 
tbe  fees.  Indeed,  on  the  showing  that  there 
was  a  fund  of  $10  only  out  of  which  $42.69 
costs  were  to  be  paid,  the  fact  that  the  clerk 
only  paid  $2.50  to  the  publishers  on  their 
$7.50  fee,  If  such  facts  appeared  (and  they 
do  not),  would  hardly  amount  to  raising  a 
violent  presumption  against  him  on  the 
charge  In  the  Information  under  those  cir- 
cumstances. Now,  while  It  would  have  been 
the  proper  course,  no  doubt,  for  the  sheriff 
to  have  collected  the  money  arising  from  the 
sale  and  to  have  paid  It  out  pro  rata,  there 
was  certainly  no  violation  of  the  statute 
above  quoted  by  tbe  mere  fact  that  the  money 
was  paid  to  the  clerk  instead  of  to  the  sher- 
IfT,  If  such  was  the  case,  and  that  he  paid  It 
out  to  those  entitled  thereto.  It  appears 
from  the  evidence  of  the  sheriff  that  the 
money  was  not  paid  to  him  at  all.  His  ac- 
counts were  squared  in  a  settlement  with  the 
clerk.  He  owed  the  clerk  some  costs,  and 
the  clerk  owed  him  some  costs,  and  the  mat- 
ter was  mutually  balanced  oft  between  them 
in  some  satisfactory  manner.  It  may  have 
been  that  the  clerk  owed  Davis,  the  purchaser 
of  tlie  land,  and  settled  with  the  sheriff,  In- 
tending to  turn  the  amount  to  Davis  in  their 
settlement  Nothing  appears  one  way  or  the 
other  on  this  question,  except  that  the  clerk 
settled  with  the  sherllC.  All  of  this  may  be 
true,  and  certainly  no  offense  Is  committed. 
It  is  entirely  consistent  with  the  defmdant's 
innocence  of  the  offense  charged,  especially 
when  there  is  nothing  appearing  in  the  rec- 
ord tending  to  show  that  the  clerk  received 
title,  either  directly  or  indirectly,  to  the  land 


Involved.  There  is  a  suggestion  in  the  record 
by  the  prosecuting  attorney  that  the  defend- 
ant in  some  manner  benefited  by  receiving 
title  to  the  lands.  With  this  thought  in  mind, 
we  have  searched  the  record  diligently  for 
something  which  might  indicate  that  he  eith- 
er directly  or  Indirectly  purchased  or  traded 
(or  the  $7.50  publication  fee  mentioned  for 
less  than  par  value.  There  is  a  dearth  of 
testimony,  however,  to  sustain  this  sugges- 
tion. The  circumstance  of  the  clerk  paying 
to  Smith  and  Davis  their  publication  fee,  or  a 
part  of  it  at  least,  in  the  Hilderbrand  Case. 
is  somewhat  difficult  to  reconcile  with  tlie 
fact  that  Davis  bought  in  the  land  in  order  to 
protect  their  publication  fee.  It  may  be,  howT 
ever,  that  Smith  and  Davis  paid  to  tbe  clerk 
the  $10  which  was  bid  for  the  land,  and  that 
the  clerk  on  November  5th  paid  this  fee  or 
their  pro  rata  portion  of  the  fees  to  them. 
It  may  be  that  Davis  conveyed  the  land  to  a 
third  person,  and  the  third  person  paid  the 
$10  purchase  price  into  the  clerk's  office,  and 
the  clerk  settled  with  the  sheriff  and  Smith 
and  Davis.  These  matters  are  reasonable, 
and  in  no  respect  inccmslstent  with  the  theory 
of  defendant's  Innocence  of  the  offense  charg- 
ed. While  the  evidence  discloses  Davis  con- 
veyed the  land  to  some  one.  It  does  not  dis- ' 
dose  to  whom  he  conveyed  it,  nor  what  he 
received  for  the  conveyance  nor  to  whom  the 
price  was  paid.  Be  this  as  It  may,  however, 
the  evidence  is  entirely  insufficient  to  snstain 
the  verdict  of  conviction  in  this  case.  No  can- 
did mind  can  review  the  evidence  in  the  rec- 
ord and  give  judgment  sustaining  the  ver- 
dict on  the  facts,  or  reasonable  Inferences 
from  the  facts  in  proof.  The  finding  of  the 
Jury  can  only  be  supported  by  conjecture  and 
suspicion,  neither  one  of  which  are  entitled 
to  the  dignity  accorded  legitimate  inferencea 
from  facts,  which  is  essential  at  least  to  con- 
stitute substantial  evidence. 

The  judgment  will  be  reversed,  and  the  de- 
fendant discharged.    It  is  so  ordered. 

RI^ND,  P.  J.,  and  GOODE;,  J.,  concur. 
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TAYLOR  T.  SAKTORIOUS. 

(St  Louis  Conrt  of  Appeals.  Missouri.  Feb.  4, 
190a     Rehearing  Denied  March  31.  1908.) 

1.  Paktnebship  —  Liabilities  as  to  Thibd 
Pebson— Rkfrksentation  of  Fibic  bt  Pabt- 

NEB— RBSTBICnOIt  OF  PABTNKB'S  AUTHOBITT. 

The  powers  of  a  partner  as  the  agent  of  the 
firm  may  be  limited  by  the  firm  in  the  same 
manner. as  any  other  agency  may  be  restricted 
by  the  principal,  and  the  restriction  binds  ail 
who  have  knowledge  of  it;  and,  if  one  dealing 
with  a  partner  relies  on  his  express  authority  to 
act  for  the  firm,  he  is  confined  to  the  terms 
thereof  as  in  other  kinds  of  axencies. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
Tol.  38,  Partnership,  {  196-19d.] 

2.  Saioc. 

In  an  action  against  defendant  to  recover 
for  property  purchased  by  the  duly  authorized 
agent  of  a  firm  of  which  she  was  a  partner, 
plaintiff  having  dealt  with  the  agent  under  a 
written  power  to  act  fpr  the  firm,  he  was  bound 
by  the  terms  thereof,  and  could  not  rely  on  the 
implied  authority  of  the  agent  as  a  partner,  and 
defendant  was  not  liable  for  the  acts  of  the 
agent  outside  of  his  eipress  authority. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  (f  196-199.1 

3.  Pbincipal  and  Agent— Liabilities  as  to 
Thibd  Pebsohb  —  Apfabent  Authobitt  or 
Agent. 

A  principal  is  responsible  for  the  acts  of  an 
agent  within  his  apparent  authority  only  when 
the  principal  himself  has  clothed  the  agent  with 
the  appearance  of  authority,  and  not  when  the 
agent  s  own  conduct  has  created  the  apparent 
authority. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  i  254.] 

4.  Sake. 

The  fact  that  blank  spaces  are  left  on  a 
written  power  of  attorney  does  not  render  the 

?rincipar  liable  if  the  spaces  are  subsequently 
raudnlently  filled  in  by  the  agent  so  as  to  ex- 
tend his  authority ;  the  rule  being  different  from 
that  applying  to  negotiable  instruments  con- 
taining blank  spaces  in  which  are  inserted  things 
customarily  omitted,  as  the  rate  of  interest. 
6.  Altebation  op  Instbuments— Effect. 

As  a  general  rule  the  alteration  of  a  writ- 
ten instrument   after  delivery  vitiates  it. 

[E>1.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Alteration  of  Instruments,  {  114.] 

6.  PBiHciPAt  AND  Agent— PowEB  of  Attob- 

RET— ALTKBATION  BY  AOENT— EFFECT. 

Where  defendant  and  others  signed  a  pow- 
er of  attorney  authorizing  one  of  the  signers  to 
perform  all  necessary  acts  pending  the  incorpo- 
ration of  a  proposed  company,  the  power  provid- 
ing that  any  acts  so  performed  were  thereby 
ratified  by  the  parties  thereto  "subject  to  the 
approval  of  all  parties  concerned,"  the  fact  that 
the  clause  requiring  the  approval  of  the  agent's 
acts  by  the  parties  was  attached  by  a  wafer  so 
as  to  be  easily  removed,  and  was  in  fact  remov- 
ed by  the  agent,  thereby  leaving  his  powera  ap- 
parently unrestricted,  did  not  render  defendant 
liable  for  the  acts  of  the  agent  out.side  of  the 
original  power  before  the  clause  was  removed ; 
the  act  of  the  agent  being  similar  to  forgery, 
which  cannot  render  the  principal  liable. 

7.  Judgment— Bab  or  Causes  or  Action— 
Joint  and  Sevebal  Contbaotobs. 

Defendant  and  others  signed  a  power  of  at- 
torney authorizing  one  of  the  proposed  corpora- 
tors of  a  company,  which  the  parties  contem- 
plated forming,  to  perform  all  nece.ssary  acts 
pending  incoiporation,  which  they  thereby  rati- 
fied, and  in  pnrsaance  thereof  the  agent  bought 
certain  property  from  plaintiff.  The  proposed 
corporation  not  being  formed,  plaintiff  sued  the 
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signers  of  the  power,  except  the  present  defend- 
ant, on  their  liabifity  as  partners  for  the  pur- 
chase price  of .  the  property  purchased  by  the 
agent,  the  principal  defease  being  that  a  clause 
of  the  power  requiring  the  approval  of  the  par- 
ties thereto  to  acts  of  the  agent  was  detached 
by  him,  and  hence  the  purchase  of  the  property 
by  the  agent  without  their  approval  was  unau- 
thorized, and,  issue  being  made  thereon,  judgment 
was  given  for  defendants.  Held,  in  an  action 
against  defendant  as  a  principal  for  the  price 
or  the  property  sold  the  agent  under  the  power, 
that  the  judgment  in  the  former  suit  against  the 
other  signers  of  the  power,  wherein  it  was  deter- 
mined that  the  power  contained  the  words  re- 
stricting the  agent's  authority,  was  a  bar  to  the 
present  action,  in  which  the  issue  was  the  same, 
even  though  defendant  was  not  a  party  to  the 
former  action,  and  notwithstanding  that  Rev. 
St.  1899,  {!  889,  892  [Ann.  St  1906,  pp.  82a 
829],  make  such  obligations  joint  and  several. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  SO,  Judgment  SI  1144,  1145.] 

Appeal  from  St  Louis  Circuit  Court; 
Moses  N.  Sale,  Judge. 

Action  y.  Joseph  Taylor  against  Emella 
Sartorlons.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

This  action  was  originally  Instituted  be- 
fore a  Justice  of  the  peace  to  recover  the 
price  of  a  leasehold  and  personal  property 
sold  by  J.  S.  Turley  and  Conrad  Bock  to  the 
Sorento  United  Coal  Mining  Company,  alleg- 
ed to  have  been  a  partnership  composed  of 
certain  individuals,  among  them  the  appel- 
lant, Mrs.  Sartorlous.  The  sale  of  the  prop- 
arty  occurred  July  17,  1902,  and  was  con- 
ducted in  behalf  of  the  Sorento  Company  by 
Jean  B.  Texler,  secretary  and  treasurer  of 
the  firm.  The  original  defendants  In  the  suit 
were  Emella  Sartorlous,  Albert  and  Adolph 
Kahl,  B.  P.  Gracey,  and  Louis  Hauser.  No 
service  was  obtained  upon  any  defendant 
except  the  appellant.  The  case  went  to  the 
circuit  court  on  appeal,  and  a  trial  there  re- 
sulted In  a  Judgment  against  her  for  $000, 
from  which  the  present  appeal  was  prosecut- 
ed to  this  court 

The  defendants  owned  land  lo  the  state  of 
Illinois  on  which  there  was  believed  to  be 
a  deposit  of  coal.  They,  In  connection  with 
Texler,  arranged  to  Incorporate  a  company, 
to  be  known  as  the  "Sorento  United  Coal  Min- 
ing Company,"  to  mine  coal  on  the  land,  and  to 
buy  and  sell  coal  in  the  city  of  St  Louis. 
Proceedings  to  Incorporate  were  set  on  foot, 
but  before  they  were  completed  the  defend- 
ants abandoned  the  enterprise.  Meanwhile 
an  office  had  been  opened  la  the  Menuod- 
Jaccard  Building  in  the  city  of  St  Louis,  and 
various  advertisements  and  prospectuses  Is- 
sued In  which  all  the  projectors  of  the  In- 
tended corporation  participated.  Texler  was 
appointed  manager  or  agent  pending  the  in- 
corporating of  the  company,  and  given  au- 
thority to  do  such  acts  and  perform  such  busi- 
ness as  was  necessary  for  the  benefit  of  the 
proposed  corporation.  This  authority  was 
conferred  by  a  written  document,  the  terms 
of  which  are  In  dispute,  and  the  Issue  bm 
to  what  the  terms  were  Is  the  principal  one 
In  the  case.     Pursuant  to  the  powers  given 
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to  him  as  agent  Texler  looked  about  the  dty 
of  St  Louis  for  a  coalyard  and  office  where 
business  might  be  conducted.  Turley  and 
Bock  were  the  owners  of  a  leasehold  of  prem- 
ises suitable  for  that  purpose,  on  which  there 
were  a  building,  stable,  and  Icehouse.  They 
also  owned  an  Ice  wagon,  a  secondhand  storm 
buggy  and  harness,  and  boxes  for  coal,  all 
situate  on  the  leasehold  promises.  They 
were  willing  to  sell  the  unexpired  term,  but 
only  provided  they  sold  the  building  and 
articles  mentioned.  Texler  purchased  the 
term  and  properties  on  credit  for  the  com- 
pany for  1500,  taking  a  written  bill  of  sale 
to  the  Sorento  Company.  This  transaction 
occurred  July  17,  1902.  The  complaint  al- 
leges that  the  appellant  and  the  other  parties 
originally  sued  as  codefendants  with  appel- 
lant "by  their  authorized  agent"  signed  the 
bill  of  sale,  in  which  It  was  agreed  they 
should  pay  $500  for  the  property.  Turley 
and  Bock  afterwards  assigned  their  interest 
in  the  contract — that  Is,  their  demand  for  the 
price  of  the  property — to  respondent,  who  in- 
stituted this  action  to  recover  the  price. 

One  point  made  is  that  the  writing  appoint- 
ing Texler  agent  did  not  authorize  him  to 
purchase  the  Icehouse  or  ice  wagon ;  but  the 
testimony  goes  to  show  these  properties  could 
be  used  In  connection  with  the  coal  business ; 
that,  as  said,  the  leasehold  could  not  be  pur- 
chased without  buying  them;  and  that  they 
could  be  readily  sold  for  what  they  cost. 
There  is  much  testimony  tending  to  prove 
appellant  and  the  other  projectors  of  the  com- 
pany knew  of  the  pending  purchase  of  the 
property  in  controversy,  also  of  other  arrange- 
ments made  by  Texler  as  agent  of  the  com- 
pany, and  that  everything  was  done  with  their 
knowledge;  but  as  to  their  knowledge  there 
is  a  discrepancy  In  the  evidence.  Turley  and 
Bock  swore  that  In  negotiating  for  the  pur- 
chase Texler  told  them  of  the  Intention  of  him- 
self and  his  associates  to  incorporate  a  com- 
pany ;  that  the  formation  of  the  company  was 
In  a  preliminary  stage,  but  meanwhile  the 
projectors  of  it  desired  to  buy  and  acquire 
Immediate  possession  of  coalyards  and  oth- 
er accessories  of  the  contemplated  business. 
After  the  present  action  was  Instituted  be- 
fore the  Justice  of  the  peace  and  dismissed 
as  to  all  the  defendants  but  Mrs.  Sartorlous, 
because  the  others  could  not  be  served  with 
process,  another  action  on  the  same  demand 
was  instituted  by  plaintiff  before  a  Justice  of 
the  peace  against  the  other  defendants,  to 
wit,  Albert  and  Adolph  Kahl,  E.  P.  Gracey, 
and  lioulse  Hauser.  The  trial  of  the  latter 
action  resulted  in  a  Judgment  for  those  de- 
fendants. This  occurred  after  the  present 
action  had  been  appealed  to  the  circuit  court, 
and  on  the  trial  of  it  in  the  latter  court 
appellant's  counsel  offered  in  evidence  the 
record  of  the  proceedings  and  Judgment  In 
the  case  against  the  Eahls  and  others  in 
proof  of  the  defense  that  the  Issue  in  this 
case  had  been  finally  adjudicated  and  deter- 
mined against  the  plaintiff,  and  hence  that 


the  judgment  in  the  case  against  the  KahU 
and  others  was  a  bar  to  the  present  case. 
The  offer  of  the  record  was  accompanied  by 
a  tender  of  evidence  to  prove  the  issues  in- 
volved herein  regarding  the  terms  of  the 
written  appointment  of  Texlet  to  act  as 
agent  were  tried  and  adjudicated  in  the  oth- 
er action.  The  principal  issue  wa«  as  to 
whether  or  not  the  writing  under  which  Tex- 
ler purported  to  act  in  making  the  purchase 
from  Turley  and  Bock  was  changed  after  it 
was  signed  by  Mrs.  Sartorlous  and  the  other 
projectors  of  the  Sorento  Company,  so  as  to 
distort  its  meaning  as  originally  executed. 
It  should  be  stated  that  this  writing  was 
exhibited  to  Turley  and  Bock  by  Texler  as 
his  authority  for  buying  the  property  in  con- 
troversy in  the  name  of  the  Sorento  Com- 
pany. The  document  is  as  follows,  the  words 
in  dispute  being  shown  parenthetically: 

"This  agreement,  made  and  altered  into 
this  17th  day  of  May,  1902,  by  and  between 
Jean  B.  Texler  and  Mrs.  Emelle  Sartorlous 
of  the  city  of  St  Louis  and  state  of  Missouri, 
and  Albert  Kahl,  Adolph  Kahl,  and  Louis 
Hauser  of  the  state  of  Illinois,  witnesaeth: 
"Whereas,  the  parties  heretofore  mentioned 
are  desirous  of  organizing  a  coal  mining  com- 
pany for  the  purpose  of  develc^ing  certain 
ooal  properties  In  the  state  of  IlUnois  and 
marketing  the  products  thereof :  It  Is  hereby 
understood  and  agreed  that  said  company 
shall  be  organized  and  incorporated  under  the 
laws  of  the  state  of  Illinois,  and  the  name  of 
said  company  shall  be  'Sorento  United  Coal 
Mining  Company.'  It  is  hereby  further  un- 
derstood and  agreed  that  the  said  Texler  shall 
have  the  right  power,  and  authority  to  do 
such  things  and  acts  and  perform  such  busi- 
ness as  in  his  discretion  it  Is  necessary  for 
the  benefit  and  welfare  of  this  company,  pend- 
ing the  incorporation  of  the  said  company. 
Any  acta  so  performed  are  hereby  ratified  by 
the  parties  hereto  (subject  to  the  approval  of 
all  parties  concerned). 

"In  witness  whereof  we  have  hereunto  set 
our  hands  and  seals  this  day  and  year  first 
above  written. 
"[Signed]        Jean  B.  Texler.         [Seal.] 
"Emelle  Sartorlous.    [Seal.] 
"Albert  KaU.  [Seal.] 

"Louis  Hauser.  [Seal.] 

"Adolph  KahL  [Seal.]" 

The  main  issue  of  fact  Is  whether  the 
wordu  "subject  to  the  approval  of  all  parties 
concerned"  were  contained  in  the  document 
when  it  was  signed  and  acknowledged.  As 
to  this  the  testimony  Is  conflicting;  Tester, 
the  attorney  who  drew  the  paper,  and  the 
notary  who  took  the  acknowledgment,  testify- 
ing those  words  were  not  in  It,  and  Mrs.  Sar- 
torlous and  other  witnesses  lliat  they  were. 
The  substance  of  the  testimony  of  the  latter 
witnesses  on  the  issue  was  that  the  docum^it 
was  originally  drawn  without  those  words; 
that  all  the  parties  concerned  were  unwilling 
to  sign  it  in  its  original  form,  and  therefore 
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Texier  wrote  the  words  In  question  on  a  slip 
of  paper  and  fastened  it  to  the  writing  first 
drafted  between  the  words  "ratified  by  the 
parties  hereto"  and  the  words  of  the  attesting 
clause  "in  witness  whereof,"  etc  Some  of 
the  witnesses  said  the  slip  of  paper  was  past- 
ed on  the  original  paper,  others  that  it  was 
pinned  to  it,  and  stiii  others  that  it  was  fas- 
tened on  with  a  clamp.  There  were  no  bolea 
In  the  original  paper  to  indicate  that  a  slip 
had  been  pinned  on  it,  and  neither  were  there 
traces  of  paste  on  it.  Torley  said  regarding 
the  sale  to  Texier:  "After  several  interviews 
<n  the  matter  we  arrived  at  a  price  that  we 
would  sell  for,  and  the  question  of  payment 
came  up,  and  be  then  produced  a  power  of 
attorney."  Here  the  witness  identified  as 
Teller's  power  of  attorney  the  instrument  of 
May  17,  1902,  which  he  said  Texier  exhibited 
to  blm,  and  thereupon  the  bill  of  sale  of  date 
of  June  2d  was  executed  and  possession  of 
the  property  delivered  to  Texier.  On  croflft- 
examination  Turley  swore  be  read  Texler's 
power  of  attorney  and  thought  it  was  sufil- 
dent  to  justify  the  latter  In  contracting  for 
the  property.  Bock  swore  he  saw  the  written 
authority  of  Tezlor  before  the  sale  occurred, 
but  that  be  left  the  transactioa  to  Turley. 
The  corporation  never  having  been  completed. 
It  was  charged  to  be'  a  partnership  and  Appel- 
lant sued  as  one  member  of  the  firm.  She  put 
tbe  allegation  of  partnership  In  issue  by  an 
afiidavlt  which  denied  she  was  a  partner.  On 
this  Issue  the  court  instructed  that  If  individ- 
uals associated  themselves  together  for  tbe 
purpose  of  forming  a  corporatl<m,  and  prior 
to  tbe  Incorporation  tbe  company  conducted 
business  within  the  scope  contemplated,  omit- 
ting to  take  the  necessary  steps  to  incorporate 
the  company,  each  of  the  members  of  the  as- 
sociation would  be  liable  to  third  parties  for 
debts  contracted  in  conducting  tbe  business 
prior  to  Incorporating;  that  if  ttie  Jury  be- 
lieved that  before  June  2,  1902,  appellant, 
Texier,  and  otbera  had  associated  themselves 
for  tbe  purpose  of  incorporating  a  company 
under  the  laws  at  Illinois  under  tbe  name  of 
tbe  Sorento  United  Ooal  Mining  Company, 
and  for  tlie  purpose  of  conducting  tbe  busi- 
ness of  mining  coal  In  Illinois  and  selling  It  at 
retail  In  St.  Louis,  and  before  the  company 
was  Incorporated  said  parties  carried  on  a 
coal  business  in  St  Louis  under  tbe  name  of 
tbe  Sorento  United  Coal  Mining  Company, 
and  while  conducting  said  business  Texier,  in 
the  name  of  said  company,  signed,  as  its  sec- 
retary and  treasurer,  the  contract  with  Turley 
and  Bock  by  which  tbe  property  in  controver- 
sy was  sold  to  said  company,  that  thereafter 
Turley  and  Bock  assigned  their  said  contract 
to  plaintltr,  and  that  no  part  of  the  $600  to 
be  given  for  the  price  of  the  property  in  con- 
troversy had  been  paid,  tbe  Jury  should  find 
the  issues  for  plaintiff  for  said  sum.  As  to 
tbe  authority  or  power  of  attorney  of  Texier 
to  act  for  the  Sorento  Company  the  court  in- 
structed that  if  the  jury  believed  appellant 


signed  said  paper,  and  subsequent  to  its  ex-, 
ecution  Texier,  pursuant  to  its  terms,  conduct- 
ed a  coal  business  in  St  Louis  under  the  name 
of  the  Sorento  United  Coal  Mining  Company, 
and  while  conducting  said  business  signed  the 
name  of  said  company  to  the  contract  of  pur- 
chase made  with  Turley  and  Bock,  and  said 
contract  had  been  assigned  to  plaintiff  and  no 
part  of  the  consideration  paid,  tbe  Jury  should 
find  tbe  issues  for  respondent,  unless  they 
found  the  authority  conferred  on  Texier  by 
tbe  document  of  May  17,  1902,  had  been  re- 
voked prfor  to  June  2,  1902,  and  that  Turley 
and  Bock,  or  either  of  them,  knew  of  such 
revocation,  or  by  ordinary  care  might  have 
learned  of  It  under  tbe  circumstances  shown 
in  evidence.  As  to  the  slip  of  paper  fastened 
to  the  original  power  of  attorney  the  court  In- 
structed that  If  the  Jury  believed  said  slip 
was  pasted  on  or  attached  to  the  document, 
but  further  believed  said  slip  was  so  attached 
as  to  be  easily  detached,  and  had  been  de- 
tached prior  to  the  time  the  power  of  attor- 
ney was  exhibited  to  Turley  and  Bock,  and 
that  tbe  la'tter  did  not  have  any  knowledge  or 
information  until  after  they  had  sold  tbe 
property  in  question  that  said  slip  of  paper 
was  part  of  the  power  of  attorney,  tbe  verdict 
must  l>e  for  respondent  For  the  appellant 
the  court  Instructed  that  If  the  Jury  found  she 
bad  revoked  the  power  of  attorney  given  to 
Texier  prior  to  June  2,  1902,  tl>e  date  of  pur- 
chase of  the  property  in  controversy,  and  that 
neither  Turley  nor  Bock  bad  notice  of  such  re- 
vocation what  sncb  purctiase  was  made,  tbe 
reqtondent  could  not  recover ;  that  if  the  Jury 
found  the  document  of  May  17,  1902,  had  at- 
tached to  it  when  executed,  the  slip  of  paper 
containing  the  words  "subject  to  the  approval 
of  all  parties  concerned,"  and  tbe  document 
with  said  slip  attached  was  shown  to  Turley 
and  Bock,  or  either  of  them,  prior  to  June  2, 
1902,  respondent  was  not  entitled  to  recover, 
unless  the  jury  found  and  believed  frtHn  tbe 
evidence  that  appellant  consented  to  the  pur- 
chase of  the  property  in  controversy ;  that  In 
determining  whether  or  not  the  slip  in  ques- 
tion was  attached  to  and  made  part  of  the 
agreement  of  May  17,  1902,  and  likewise  in 
determining  whether  or  not  said  agreement, 
with  said  slip  attached,  was  shown  to  Turley 
and  Bock  prior  to  the  sale  of  the  property  In 
controversy,  the  Jury  should  take  into  consid- 
eration all  the  facts  and  circumstances  in  evi- 
dence, as  well  as  the  document  itself.  Of  Its 
own  motion  tbe  court  Instructed  the  Jury  that 
whether  or  not  Texier  deceived  or  defrauded 
bis  business  associates  was  immaterial  to  any 
Issue  in  the  case,  and  the  jury  should  disre- 
gard all  such  testimony,  because  there  was 
no  evidence  that  Turley  or  Bock  was  a  party 
to,  or  connected  with,  a  fraud  on  the  part  of 
Texier  toward  his  associates.  A  verdict  was 
returned  In  favor  of  respondent  for  the  amount 
demanded  and  interest.  The  assignment*  of 
error  in  the  brief  for  appellant  are,  first,  that 
the  issues  Involved  are  res  Judicata ;   second. 
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that  Tester  bad  no  antbority  to  make  the  par- 
chase  from  Turley  and  Bock  and  bind  appel- 
lant for  the  price;  and,  third,  that  Turley 
and  Bock  did  not  act  In  good  faith  In  con- 
tracting with  Texier,  but  parUclpated  la  the 
fraud  Intended  to  be  perpetrated  by  Tezler. 

Theo.  O.  Eggers  and  A.  E.  Kammerer,  for 
appellant.  Chas.  F.  Krone  and  Jamison  & 
Thomas,  for  respondent 

GOODE,  J.  (after  stating  the  facta  as 
above).  1.  An  attentive  study  of  the  evi- 
dence has  discovered  none  except  what  re- 
lates to  the  alleged  alteration  of  the  writ- 
ten authority  of  Tezler,  which  tends  to  prove 
be  attempted  to  perpetrate  a  fraud  against 
appellant  and  her  associates  in  business,  and 
none  at  all  that  If  a  slip  bearing  the  dis- 
puted words  was  attached  to  the  writing  em- 
powering him  to  act  as  agent,  and  he  sub- 
sequently detached  it  for  a  fraudulent  pur- 
pose, either  Turley  or  Bock  knew  these  facts 
when  they  dealt  with  him,  or  other  facts 
which  would  cause  a  prudent  man  to  dis- 
trust the  apparent  grant  of  authority  con- 
tained in  the  writing.  It  follows  that  the 
court  properly  Instructed  the  Jury  there  was 
no  evidence  that  either  Turley  or  Bock  was 
connected  with  any  fraud  of  which  Texier 
may  have  been  guilty  in  connection  with  the 
purchase  of  the  property  in  controversy. 

2.  We  are  of  the  opinion  that  the  first  In- 
struction for  respondent  is  erroneous  in  mak- 
ing appellant  liable  If  she  and  her  asso- 
ciates did  business  in  coal  in  St  Louis  pend- 
ing the  formation  of  the  proposed  corpora- 
tion, and  In  the  conduct  of  such  business  Tex- 
ier signed  the  bill  of  sale  In  the  name  of  the 
contemplated  Sorento  United  Coal  Mining 
Company.  The  complaint  counts  on  express 
authorl^  from  appellant  and  her  associates 
to  Texier  to  sign  the  bill  of  sale,  and  not  on 
his  apparent  authority,  as  a  member  of  the 
alleged  partnership,  to  bind  the  other  mem- 
bers. The  complaint  says:  "Defendants,  by 
their  duly  authorized  agent  signed  the  agree- 
ment" This  statement  shows  the  pleader 
bad  In  mind  and  meant  to  declare  on  the 
writing  under  which  Texier  assumed  to  act, 
and  not  on  a  constructive  agency.  Moreover, 
the  written  authority  of  Texier  was  exhibit- 
ed to  Turley  and  Bock,  and  they  relied  on  it 
In  dealing  with  him  Instead  of  on  any  Im- 
plied authority  he  might  have  as  a  partner. 
The  so-called  power  of  attorney  was  shown 
to  Turley  and  Bock,  and,  according  to  their 
own  testimony,  they  deemed  it  conferred  pow- 
er on  Texier  to  make  the  purchase.  Hence, 
even  If  he  was  a  copartner  of  appellant,  Tur- 
ley and  Bock  had  no  right,  when  dealing  with 
him,  to  rely  on  his  constructive  authority  as 
such,  when  the  precise  extent  of  his  actual 
authority  was  known  to  them.  The  power 
conferred  by  law  on  one  partner  to  act  as 
the  agent  for  a  firm  may  be  limited  by  the 
other  members  of  the  Ann,  Just  as  the  au- 
thority'incident  to  any  other  agency  may  be 


restricted  by  the  principal,  and  the  restric- 
tion become  binding  on  all  who  are  apprised 
of  it  Midland  Bank  v.  Schoen,  123  Mo.  660, 
27  S.  W.  547;  1  Bates,  Partnership,  |  315. 
If  a  person  relies  on  an  express  authority  to 
one  member  of  a  partnership  to  act  for  the 
firm,  he  must  deal  with  the  member  within 
the  terms  of  the  authorization,  as  in  other 
sorts  of  agencies.  Bates,  i  368.  The  case 
was  submitted  to  the  lory  on  two  inconsist- 
ent hypotheses:  That  appellant  was  liable 
If  the  express  written  authority  exhibited  by 
Texier  and  relied  on  by  the  sellers  was  gen- 
uine; and  liable,  too,  even  if  it  was  false, 
provided  appellant  and  Texier  were  partners, 
and  he  bought  the  property  in  dispute  In  the 
name  of  the  firm.  The  latter  proposltioa  is 
equivalent  to  holding  that  a  party,  knowing 
an  agent  Is  acting  under  an  authority  of 
definite  scope,  nevertheless  may  make  con- 
tracts within  the  scope  of  the  apparent  pow- 
ers the  agent  may  be  presumed  to  possess 
by  one  Ignorant  of  bis  actual  powers.  This 
Is  not  the  law,  as  was  ruled  in  a  case  where 
the  point  was  raised  on  facts  analogous  to 
those  before  us.  Mechanics'  Bank  v.  Schaum- 
burg,  38  Mo.  228. 

3.  In  the  third  instruction  for  re^Ktndent 
the  Jury  was  directed  to  give  a  verdict  for 
hln;,  if  appellant  and  her  associates  so  loose- 
ly attached  the  slip  containing  the  words 
"subject  to  the  approval  of  all  parties  con- 
cerned" to  Texier's  power  of  attorney  as  orig- 
inally drawn  that  the  slip  could  easily  be  de- 
tached and  it  was  detached  before  the  do- 
cument was  shown  to  Turley  and  Bock,  who 
were  Ignorant  of  the  change  of  the  docu- 
ment when  they  dealt  with  Texier.  This  in- 
struction permitted  a  recovery  on  the  ground 
that  appellant's  carelessness  In  the  prepara- 
tion of  the  Instrument  enabled  Texier  fraud- 
ulently to  make  a  showing  of  authority  be- 
yond what  he  possessed.  We  suppose  the 
idea  Is  that  she  Is  estopped  to  dispute  his 
power  to  bind  her.  A  principal  Is  responsible 
for  the  acts  of  one  who  Is  his  agent,  or  ap- 
pears to  be.  If  responsibility  is  asserted  on 
the  ground  of  apparent  authority  in  the  agent 
to  do  the  acts,  only  In  case  the  principal 
himself  has  clothed  the  agent  with  the  ap- 
pearance of  power,  and  not  when  the  agent's 
own  conduct  creates  the  appearance.  Ed- 
wards T.  Dooley,  120  N.  Y.  540.  24  N.  E.  827; 
Leu  &  Sons  V.  Mayer,  Sells  &  Co.,  52  Kan. 
419,  34  Pac.  960.  It  is  true  that  this  false 
appearance  may  sometimes  be  traceable  to 
the  negligence  of  the  principal;  that  is,  to 
such  conduct  as  a  principal  of  ordinary  pru- 
dence would  bare  avoided,  and  which  suffi- 
ces to  Induce  one  of  ordinaiy  prudence  to  be- 
lieve the  agent's  power  Is  of  a  given  scope. 
But  we  know  of  no  decision,  the  principle  of 
which  would  render  Mrs.  Sartor ious  answer- 
able for  an  act  done  by  Texier  outside  the 
grant  of  power  conferred  on  him  by  the  docu- 
ment as  It  was  when  signed  by  her,  merely 
because  a  part  of  said  document  could  be 
easily  detached  from  the  rest    If,  in  trotiw 
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Texier  detached  the  words  "subject  to  the 
approval  of  all  parties  concerned,"  thereby 
leaving  his  powers  apparently  tmrestrlcted  by 
the  signers,  his  act  wa»  «k!ii  to  forgery,  and 
he  alone  responslbl*  for  It.  It  is  hardly  pos- 
sible for  a  principal  to  prevent  an  agent  from 
Incrcnsing  his  appearance  of  authority  by 
forgery  or  other  fraudulent  practices.  At- 
taching the  slip  to  the  rest  of  the  Instrument 
■o  loosely  that  it  could  easily  be  separated 
would  facilitate  a  fraudulent  attempt  by 
Tezler;  but  the  like  danger  would  be^  en- 
tailed by  a  written  authority  to  an  agent 
containing  blank  spaces  which  he  could  fill 
in  with  words  enlarging  his  authority.  Nev- 
ertheless it  is  not  the  law  that  a  principal  is 
liable  simply  because  such  spaces  are  left 
and  fraudulently  filled  in  by  an  agent  so  as 
to  enlarge  his  powers.  The  case  is  different 
from  that  of  printed  forms  of  negotiable  in- 
struments containing  blanks  which  are  usual- 
ly filled  by  writing  words  in  them,  like  the 
rate  of  interest  Some  decisions  hold  that, 
when  blanks  of  this  character  are  left  In  an 
Instrument  by  the  maker,  and  subsequently 
filled  by  the  payee,  the  maker  is  bound.  3 
Randolph,  Com.  Paper  (2d  Ed.)  H  708,  1768, 
1770.  This  rule,  in  so  far  as  it  exists,  refers 
to  customary  blank  spaces  which  are  habitu- 
ally filled,  and  not  to  every  blank  space 
which  may  be  left  between  lines  in  drawing 
an  instrument  Capital  Bank  v.  Armstrong, 
62  Mo.  69;  Mechanics'  Bank  v.  Valley  Pack- 
ing Co.,  4  Mo.  App.  200;  8.  c,  70  Mo.  643; 
McOrath  v.  Clark,  56  N.  T.  89,  15  Am.  Rep. 
372;  Franklin  Life  Ins.  Co.  v.  Courtney,  60 
Ind.  184.  Tezler  was  not  authorized  to  alter 
the  so-called  power  of  attorney  In  any  re- 
spect; and,  if  he  altered  it  so  as  to  change 
Its  sense,  this  was  a  fraud  for  whldi  the  sign- 
ers cannot  be  held.  State  y.  Kroeger,  47  Mo. 
552;  Puffer  y.  Smith,  67  111.  527;  Stiou^ 
V.  Gear,  48  Ind.  100;  Robb  v.  Ins.  Co.,  186 
Pa.  456,  40  Atl.  969,  65  Am.  St  Rep.  868.  As 
a  general  proposition  the  alteration  of  an 
instrument  after  delivery  vitiates  it  Kelly 
V.  Thuey,  143  Mo.  422,  45  S.  W.  300 ;  Mockler 
y.  St  Vincent  Inst,  87  Mo.  App.  478.  Both 
parties  have  briefed  the  case  on  the  theory 
that  the  words  on  the  slip  were  sufficient. 
It  in  fact  they  were  part  of  the  power  of 
attorney,  to  withhold  from  Texler  the  power 
to  buy  the  property  In  dispute,  without  first 
obtaining  the  approval  of  his  associates; 
and  we  shall  adopt  this  theory  in  disposing  of 
the  appeal.  Accepting  it  as  the  proper  in- 
terpretation of  the  words  on  the  slip,  we  hold 
that  if,  when  Mrs.  Sartorlous  signed  the  pow- 
er of  attorney,  the  limiting  words  were  at- 
tached to  It,  she  cannot  be  held  liable  for 
Teller's  contract  merely  because  the  slip 
could  be  detached  easily. 

4.  The  next  question  for  determination  Is 
whether  or  not  the  court  erred  In  excluding 
the  petition,  proceedings,  and  judgment  in 
the  Case  brought  by  respondent  before  a 
justice  of   the   peace   against   Albert    and 


Adolph  Kahl,  E.  T.  Gracey,  and  L.  Hauser, 
who  were  originally  defendants  in  this  case. 
It  is  contended  for  appellant  that  the  judg- 
ment of  the  justice  of  the  peace  is  res  judi- 
cata of  the  main  issue  involved  in  the  present 
case;  that  is  to  say,  whether  or  not  the  au- 
thority of  Texler  was  limited  by  the  words 
"subject  to  the  approval  of  all  parties  con- 
cerned." In  offering  in  evidence  the  judg- 
ment and  proceedings  in  the  other  canse, 
counsel  for  appellant  offered  to  prove  the 
action  against  said  other  parties  was  on  a 
petition  In  aU  respects  identical  with  the  one 
in  the  case  at  bar;  that  the  same  defenses 
now  urged  were  urged  in  said  case,  except 
the  defense  of  res  judicata,  and  that  after  a 
full  hearing  the  justice  gave  judgment  'In 
said  cause  in  favor  of  the  defendants  and 
against  Taylor,  from  which  judgment  no 
appeal  was  taken;  that  the  defenses  urged 
in  said  cause  were  not  personal  to  the  de- 
fendants, but  were  common  to  all  the  par- 
ties to  the  action,  as  well  as  to  the  parties 
to  the  alleged  power  of  'attorney  on  which 
respondent  relies  to  hold  appellant.  As  stat- 
ed heretofore,  Kahl  and  others  were  orig- 
inally sued  in  the  present  case,  and  later 
they  were  sued  separately  and  the  judgment 
obtained  which  is  now  pleaded  in  bar.  Re- 
spondent contends  It  is  no  bar,  because  the 
other  action  was  not  against  appellant  In 
other  words,  that  one  of  the  elements  essen- 
tial to  the  defense  of  former  adjudication 
Is  lacking.  Inasmuch  as  the  judgment  in  the 
action  was  between  different  parties  from 
the  one  In  which  it  is  pleaded.  The  general 
rule  that  a  judgment  is  conclusive  only  be- 
tween the  parties  to  an  action  and  their 
privies  has  a  few  exceptions  not  material  to 
the  present  discussion,  because  the  case  does 
not  fall  within  them.  Tte  written  authority 
under  which  Texier  acted  was  joint  and 
several,  and  hoice  the  case  Is  not  controlled 
by  the  rule  that  a  judgment  for  or  against 
one  of  two  or  more  joint  obligors  bars  an 
action  against  the  other  obligors.  1  Herman, 
Estoppel  and  Res  Judicata,  §  469,  p.  663. 
Our  statutes  make  such  contracts  both  joint 
and  several,  and  give  respondent  the  right 
to  maintain  separate  suits  against  any  one 
or  more  of  the  signers.  Rev.  St  1899,  H 
889,  892  [Ann.  St  1906,  pp.  828,  829].  Be- 
cause the  contract  is  of  this  nature  it  is  said 
the  verdict  and  judgment  against  respondent 
in  an  action  to  which  the  appellant  was  no 
party,  even  If  it  was  on  the  merits  of  the  ' 
case,  is  no  bar;  and  Indeed  this  proposition 
is  so  analogous  to  the  rules  which  ordinarily 
govern  the  plea  of  res  judicata  that  argu- 
ment to  the  contrary  Is  at  first  view  rather 
startling.  But  on  attentive  consideration 
It  will  be  found  to  be  reasonable.  What  was 
determined  In  the  other  ease,  according  to  the 
offer  of  proof,  was  that  the  power  of  attorney 
to  Texler  contained  the  words  restricting 
his  power  to  make  contracts  which  should 
bind  the  signers.  Apart  from  the  defense 
of  res  judicata  this  was  precisely  the  Issue 
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whlcb  was  to  be  determined  In  the  present 
case;  and.  Inasmuch  as  determination  of 
It  against  appellant  and  payment  of  tbe 
judgment  by  her  would  entitle  her  to  con- 
tribution from  the  ICabls  and  other  signers 
of  the  instrument,  it  is  apparmt  that  the 
verdict  In  their  favor  might  avail  them  noth- 
ing. If  respondent  recovers  from  appellant, 
the  latter  might  recover  contribution  from 
her  co-signers,  thereby  nullifying  the  verdict 
given  In  their  favor  in  respondent's  suit 
iigainst  them.  We  are  of  the  opinion  that 
the  statutes  making  contracts  joint  and  sev- 
eral were  not  Intended  to  cause  such  a  re- 
sult. If  there  were,  say,  six  signers  of  a 
promissory  note  who  were  sued  separately 
by  the  payee,  and  each  pleaded  the  defense 
of  payment,  and  in  five  actions  their  defense 
was  upheld  by  verdicts,  these  verdicts  would 
go  for  naught  if  perchance  the  sixth  Jury 
found  against  the  defense — a  manifestly  un- 
just consequence.  The  purpose  of  the  stat- 
utes making  contracts  joint  and  several  was 
to  allow  the  promlqee  to  sue  the  promisors 
separately,  and  prevent  a  judgment  obtain- 
ed against  one,  but  without  satisfaction,  be- 
ing a  bar  to  an  action  against  the  others. 
It  was  not  the  purpose  to  give  the  promisee 
as  many  trials  of  an  issue  going  to  the  mer- 
its of  liability  on  the  obligation  as  there  are 
promisors,  while  denying  tbe  latter  the  bene- 
fit of  verdicts  given  for  them,  unless  every 
possible  verdict  on  the  contract  is  in  their 
favor.  This  question  was  gone  into  in  the 
most  exhaustive  manner  and  discussed  in 
every  phase  in  Spencer  v.  Dearth,  43  Vt  98, 
and  a  conclusion  reached  in  accord  with 
what  we  have  said.  Our  remarlcs  are  based 
on  the  opinion  in  that  case,  of  which  the 
gist  Is  found  in  these  words:  "Where  it  has 
been  determined  in  an  action  against  one  of 
two  or  more  promisors,  joint  and  several, 
that  the  note  or  other  claim  had  been  paid 
in  full,  such  adjudication  and  judgment  will 
constitute  a  full  defense  to  a  subsequent  suit 
brought  on  the  same  claim  against  the  other 
promisor,  grantor,  or  surety,  and  be  conclu- 
sive as  against  any  one  who  was  a  party  of 
record  In  the  former  action,  though  the  par- 
ty in  the  second  suit  pleading  the  former  re- 
covery in  bar  was  not  a  party  of  record  in 
the  former  action,  and  had  no  notice  of  It 
before  rendition  of  the  judgment  therein, 
and  for  want  of  such  notice  might  not  have 
been  bound,  had  the  judgment  been  the  oth- 
er way."  It  would  not,  of  course,  l>e  contend- 
ed that  a  judgment  In  favor  of  respondent 
and  against  one  of  the  signers  of  the  power 
of  attorney  would  be  conclusive  against  the 
other  signers.  The  reason  is  that  the  other 
signers  would  have  had  no  opportunity  to 
present  their  case;  would  not  have  had 
their  day  In  court  and  a  chance  to  examine 
and  cross-examine  the  witnesses,  or  appeal. 
Womack  v.  St.  Joseph,  201  Mo.  467,  100  S. 
W.  443,  10  L.  R.  A.  (N.  S.)  140.  But  it  fairly 
may  be  presumed  that  the  respondent,  in  en- 
deavoring to  make  good  his  action  against 


the  Eahls  and  others,  brought  forward  all 
his  evidence  on  the  issue  of  what  terms  tbe 
power  of  attorney  contained,  and  cross-ex- 
amined tbe  witnesses  produced  against  him. 
He  could  do  this  as  well  In  an  action  against 
one  signer  as  in  an  action  against  aU.  In 
the  Vermont  case  the  issue  alleged  to  liave 
been  adjudicated  In  a  prior  proceeding  was 
whether  or  not  the  note  in  question  had  t>een 
paid ;  bat  we  can  see  no  stronger  reason  for 
holding  the  defense  of  payment,  when  once 
determined  against  a  payee,  is  res  judicata 
in  a  subsequent  action,  than  for  holding  Uie 
same  way  regarding  the  issue  of  tbe  altera- 
tion of  an  instrument.  The  essential  fact 
is  that  the  very  question  put  In  issue  was 
tried  before  and  determined  against  the  su- 
ing party  in  an  identical  action,  except  there 
Is  a  different  defendant,  an  action  wherein 
the  plaintiff  had  the  (^portunlty  to  bring 
forward  all  his  proof  and  to  cross-examine 
the  witnesses  who  swore  to  the  alteration. 
The  Vermont  case  has  been  followed  in  other 
jurisdictions,  and  Its  doctrine  adopted  by 
text-writers.  Hill  v.  Morse,  61  Me.  541; 
Townsend  V.  Riddle,  2  N.  B.  448;  24  Am. 
&  Eiig.  Bncy.  Law  (2d  Ed.)  784;  Hunt  v. 
TerrlU's  Heirs,  7  J.  J.  Marsh.  (30  Ky.)  67. 
The  question  of  who  is  concluded  by  a  judg- 
ment has  been  obscured  by  the  use  of  the 
words  "privity"  and  "privies,"  which  In  their 
precise  technical  meaning  in  law  are  scarce- 
ly determinative  always  of  who  is  and  who 
is  not  bound  by  a  judgment  Courts  have 
striven  sometimes  to  give  effect  to  the  gen- 
eral doctrine  that  a  judgment  is  only  bind- 
ing between  parties  and  privies  by  extending 
the  signification  of  the  word  "privies"  to  in- 
clude relationsblpB  not  originally  embraced 
In  it,  whereas  the  true  reason  for  holding  tho 
issue  res  judicata  does  not  necessarily  de- 
pend on  privity,  but  on  the  policy  of  the  law 
to  end  litigation  by  preventing  a  party  who 
has  had  one  fair  trial  of  a  question  of  fact 
from  again  drawing  It  Into  controversy.  In 
the  Vermont  case  the  court  found  a  certain 
shade  of  privity  had  existed  between  the 
slg^ner  of  the  note  who  claimed  the  defense  of 
payment  was  res  judicata  and  the  other 
signer  in  whose  favor  ttiat  issue  had  been  de- 
termined in  a  previous  action.  This  was  not 
privity  in  the  ancient  sense,  but  at  most 
merely  analogous  to  it  The  fact  wiiich 
ought  to  be  controlling  is  that  the  signers  of 
the  power  of  attorney  who  were  defendants 
in  the  first  case  brought  by  respondent  and 
whose  defense  then  prevailed,  will  be  de- 
prived of  the  benefit  of  the  judgment  in  tlieir 
favor,  if  plaintiff  prevails  In  this  case,  as 
they  will  be  answerable  to  appellant  in  con- 
tribution. We  think  tbe  views  expressed  in 
Womack  y.  St  Joseph  and  other  Supreme 
Ckturt  decisions  are  not  inconsistent  with  tbe 
conclusion  that  the  adjudication  in  tbe  first 
case  should  estop  the  plaintiff  in  this  (me. 

The  judgment  is  reversed,  and  the  cause 
remanded. 
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CIT7  OF  Lias:iNOaX)N  *t  tel.  MENKFEE 
▼.  COMMERCIAL  BANK. 

^Kansas  Clt7  Court  of  AppeaJs.    MImoutL    Feb. 
17,  1808.    Rehearing  Denied  April  6^  1908.) 

1.   StaTDTES— GONBTBUOTION  —  BZPBK8B    MKR- 
TION  AS   IHPUED  EXCLUSION. 

The  maxim  that  the  expression  of  one  thing 
In  a  statute  is  the  exclusion  of  others  not  ex- 
pressed is  not  to  be  accepted  as  a  hard  and  fast 
'canon  of  statutory  constmetimi,  bat  aa  a  guide 
to  point  to  the  conatmction  to  bo  placed  on  tho 
statute. 

[Ed.  Note.— For  cases  in  point,  lee  Cent  Dig. 
vol.  44,  Statutes,  {  273.] 

'2.  Sami!  — Intent     of     Leoislatttbe  —  Sub- 

boundino  clbcuvstances. 

To  ascertain  the  intention  of  the  Legisla- 
ture in  adopting  a  statute,  the  statute  must  be 
read  in  view  of  all  the  surroanding  facts  and 
circumstances  under  which  it  was  enacted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Digg. 
vol.  44,  Statutes,  {  291.] 

Z.  iiXTmciPAL    CoBPOBAnoRs  —  Stbecf   Ix- 
PBOTmsRTa— LrtTine  Cohtbaots. 

R«T.  St.  1899,  S  6860,  as  amended  by  Laws 
1901,  p.  66  [Ann.  St.  1906,  p.  2967],  pro- 
vides that,  where  bids  for  a  street  improvement 
-are  all  above  the  estimates,  or  where  no  bids 
are  presented,  the  council  may  readvertise  for 
bids.  Eeld,  that  the  principle  that  express  men- 
tion is  implied  exclusion  would  not  apply  to 
•forbid  a  dty  council  to  readvertise  for  bids  for 
a  street  improvement  without  a  new  resolution, 
on  the  failure  of  the  lowest  bidder  to  enter  into 
a  contract  to  make  the  Improvement;  the  stat- 
ute merely  removing  doubt  as  to  the  power  of 
the  dty  to  readvertise  in  the  cases  mentioned, 
and  not  being  intended  to  exclude  the  power  in 
•other  cases. 
4.  Same— Resoltjtion  tob  Iupbotements. 

Under  Laws  1901,  p.  05  [Ann.  St.  1906.  p. 
'2967],  authorizing  the  city  council  to  include  m 
-a  special  assessment  the  paving  and  grading  of 
a  street  improved,  etc.,  a  resolution  declaring 
that  it  is  necessary  to  pave  a  street,  and  that  it 
is  necessary  to  grade  the  part  of  the  street  to  be 
paved,  and  that  all  of  the  work  shall  be  paid  for 
by  "special  assessments  against  the  property  lia- 
ue,"  provides  that  the  grading  and  paving  shall 
be  treated  as  one  improvement,  and  is  sufficient 
to  authorise  the  letting  of  a  contract  for  both 
■kinds  of  work  for  a  lump  sum,  and  the  levying 
of  one  assessment  for  the  entire  work. 
■6.  Saub. 

Under  Laws  1901.  p.  65  [Ann.  St  1906,  p. 
2967],  providing  that  the  resolution  declaring  the 
paving  of  a  street  necessary  shall  also  declare 
that  the  street  shall  be  brought  to  the  established 
grade,  etc.,  a  resolution  providing  for  the  grading 
and  paving  of  a  street  need  not  contain  a  de- 
Rcription  of  the  work  required  to  bring  the  street 
to  the  established  grade. 

[E<d.  Note.— For  cases  in  point  see  Cent  Dig. 
ToL  36,  Municipal  Corporations,  §i  811,  812.] 

Aitpeal  from  Fifteenth  Court,  La  Fayette 
Oonnty ;  Samuel  Davis,  Judge. 

Action  by  the  city  of  Lexington,  at  the  re- 
lation and  to  the  use  of  Oeorge  T.  Menefee, 
against  the  Commercial  Bank.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  AX- 
flrmed. 

Wm.  H.  Chiles  and  Clarence  Vlvion,  for  ap- 
pellant    Wm.  Anil,  for  respondoit 

JOHNSON,  J.  Action  on  a  special  tax 
t>IU  issued  by  the  city  of  Lexington,  a  city 
•of  the  tbird  daas,  pursuant  to  an  assessment 


levied  to  pay  the  cost  of  paving  one  of  the 
public  streets.  A  trial  was  had  before  a  Jury, 
verdict  and  Judgment  were  for  plaintiff  for 
the  full  amount  demanded,  and  the  cause  is 
here  on  appeal  of  defendant  The  improve- 
ment on  account  of  which  the  tax  bill  was 
issued,  was  made  under  the  provisions  of 
an  act  of  the  Legislature  passed  in  1901, 
whidi  repealed  sections  6858,  5859,  5860,  Rev. 
St  1899  [Ann.  St  1906,  pp.  2962-2969],  and 
enacted  new  sections  in  lieu  thereof.  Laws 
1901,  p.  63  et  seq.  The  resolution  declaring 
the  work  necessary  was  passed  by  the  council 
Septeml)er  14,  1903,  and  In  part  is  as  fol- 
lows: "That  it  is  necessary  to  pave  the  road- 
way of  Main  street  from  the  east  line  of 
Eighth  street  to  the  east  line  of  Thirteenth 
street  the  full  width  thereof,  exclusive  of  aU 
sidewalks.  The  pavement  shall  consist  of  a 
concrete  base  six  inches  In  thickness  upon 
which  shall  be  laid  a  course  of  sand  two 
inches  in  thickness,  and  on  this  shall  be 
placed  a  wearing  surface  of  vitrified  brick 
of  the  best  quality  and  of  the  usual  dimen- 
sions laid  on  edge.  And  that  it  is  necessary 
to  grade  that  portion  of  Main  street  to  be 
paved  BO  as  to  bring  the  same  to  the  establish- 
ed grade  thereof,  and  that  in  the  Judgment 
of  the  city  council  the  general  revenue  fund 
of  the  dty  of  Lexington  Is  not  in  a  condi- 
tion to  warrant  an  expenditure  therefrom 
for  bringing  that  portion  of  said  street  to  be 
paved  as  aforesaid  to  the  established  grade. 
All  of  said  work  to  be  paid  for  by  spedal  as- 
sessments against  the  property  liable  to  be 
cliarged  therefor  as  provided  by  law,  and 
the  council  deems  and  declares  such  work 
necessary  to  be  done."  Tbe  resolution  was 
duly  published,  no  protest  against  the  im- 
provement signed  by  a  majority  of  the  res- 
ident owners  of  abutting  property  was  filed, 
an  advertisement  for  bids  was  made,  and  at 
the  time  specified  (December  14, 1903)  tbe  con- 
tract was  awarded  to  the  Fort  Scott  Stone 
tc  Construction  Company  as  the  lowest  and 
best  bidder;  but  on  account  of  the  failure 
of  this  company  to  execute  and  deliver  to 
tbe  dty  the  required  bond  no  contract  was 
made,  and  on  January  19,  1904,  the  council 
directed  the  clerk  to  readvertise  for  bids. 
This  was  done,  and  the  contract  was  let  to 
relator,  who  was  an  unsuccessful  bidder  un- 
der the  first  call  for  bids.  The  readvertlse- 
ment  was  made  without  the  adoption  of  a 
new  resolution  declaring  the  improvement 
necessary,  and  the  first  attack  made  by  de- 
fendant against  the  validity  of  the  tax  bill 
is  based  on  the  contention  that  the  failure  of 
the  bidder  to  whom  the  contract  first  was  let 
to  give  the  required  bond  divested  the  coun- 
cil of  Jurisdiction  to  proceed  under  the  resolu- 
tion, and  that  proceedings  for  the  improve- 
ment could  not  be  Initiated  legally  except 
by  the  adoption  of  a  new  resolution.  In  sup- 
iwrt  of  this  position  we  are  cited  to  section 
5869  of  the  statutes  (Laws  1901,  p.  65),  which 
provides:  "Where  bids  for  said  work  are 
above  the  estimates  or  no  bids  are  presented. 
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tbe  coandl  may  readvertlse  for  bids."  As 
this  Is  the  only  statutoiy  provision  relating 
to  the  subject  of  readvertising  for  bids,  and 
as  it  is  conceded  that  tbe  bids  submitted  un- 
der the  first  call  were  within  ttie  estimates, 
tbe  principle  is  invoked  that  "the  charter 
of  a  city  is  in  the  nature  of  a  power  of  at- 
torney, and  the  authority  conferred  must  be 
carried  out  in  tbe  manner  prescribed,  and, 
when  a  special  method  is  prescribed  for  the 
exercise  of  a  power,  this  brings  the  exercise 
of  the  power  within  the  provisions  of  the 
maxim  'Expresslo  unius,'  etc.,  and  renders 
nugatory  the  doing  of  the  thing  specified  ex- 
cept in  the  way  pointed  out"  City  of  Union- 
vllle  V.  Martin,  95  Mo.  App.,  loc.  cit.  36,  68 
S.  W.  605 ;  Kolkmeyer  v.  City  of  Jefferson,  76 
Mo.  App.,  loc.  cit.  683;  Dickey  v.  Holmes, 
109  Mo.  App.  721,  83  S.  W.  982 ;  Gulnotte  v. 
Eeelhoff,  64  Mo.  App.  loc.  dt  866-7;  Rose  v. 
Trestrall,  62  Mo.  App.  358.  The  maxim  that 
tbe  expression  of  one  thing  Is  the  exclusion 
of  others  not  expressed  is  not  to  be  accepted 
as  a  hard  and  fast  canon  of  statutory  con- 
struction, but  as  a  guide  to  point  to  the  legis- 
lative Intent  which,  when  ascertained,  should 
dominate  the  construction  to  be  placed  on 
the  enactment.  McFarland  v.  Railway,  94 
Mo.  App.  loc.  cit  342,  68  S.  W.  105.  It  has 
been  said,  if  there  is  some  special  reason 
for  mentioning  one  and  none  for  mentioning 
the  other,  tbe  absence  of  any  mention  of  the 
latter  will  not  operate  as  an  exclusion,  and 
that  the  maxim  does  not  apply  to  a  statute 
In  which  mention  is  made  by  way  of  example, 
or  made  in  affirmance  of  ocisting  law  or  to 
remove  doubts,  or  when  the  context  shows  a 
different  intentiotL  TO  ascertain  the  inten- 
tion of  a  statute  it  should  be  read  in  view  of 
all  the  surrotmdlng  facts  and  circumstances 
under  which  it  was  enacted,  and,  it  may  be 
added,  "common  sense  and  good  faith  are  the 
leading  and  principal  characteristics  of  all 
interpretation."  Bank  v.  Haywood,  62  Mo. 
App.  650 ;  Potter's  Dwarris  on  Statutes  and 
Constitutions,  p.  48;  Oity  of  Sedalia  v. 
Smith  (Mo.)  104  S.  W.  21. 

With  these  principles  in  mind,  we  do  not 
hesitate  to  say  tbe  maxim  should  not  be 
applied  to  the  provision  In  question.  We 
think  it  was  the  legislative  intent  to  remove 
all  doubt  of  the  power  of  the  city  to  read- 
vertlse  even  in  extreme  situations,  either 
where  no  bids  were  received,  or  where  all  of 
the  bids  were  above  the  estimate,  and  not  to 
express  the  purpose  of  declaring  tbe  juris- 
diction of  the  council  to  proceed  under  the 
resolution  exhausted  In  the  contingency  of  a 
failure  of  the  successful  bidder  to  comply 
with  the  conditions  precedent  to  tbe  execution 
of  the  contract.  In  Gibson  v.  Owens,  115 
Mo.  258,  21  S.  W.  1107,  tbe  bidder  to  whom 
the  contract  was  awarded  failed  to  enter  Into 
a  contract  and  make  the  guaranty  required, 
whereupon  the  engineer,  without  readvertis- 
ing,  gave  the  contract  to  the  next  lowest  bid- 
der. The  Supreme  Court  said:  "We  do  not 
think  the  power  of  the  engineer  exhausted 


when  he  made  the  selection  among  tbe  bid- 
ders of  the  one  regarded  the  lowest  Tbe 
reliability  and  responsibility  of  tbe  bidder 
could  not  then  have  been  determined.  This 
preliminary  selection  was  not  a  letting  of  tbe 
contract  within  tbe  fair  intent  and  meaning 
of  the  ordinance,  but  was  necessarily  con- 
ditioned upon  compliance  on  the  part  of  the 
bidder  with  the  other  requirements.  Upon 
tbe  failure  of  Sheridan  to  enter  into  the  con- 
tract and  make  the  necessary  guaranty,  we 
think  it  was  clearly  within  tbe  discretion  of 
the  engineer  to  award  the  contract  to  anoth- 
er bidder."  Had  the  city  council,  instead  of 
ordering  a  readvertlscment,  proceeded  to 
award  the  contract  to  relator  as  the  next 
lowest  bidder,  the  decision  from  wtiich  we 
have  just  quoted  would  have  afforded  suffi- 
cient authority  for  such  action,  on  tlie  ground 
that,  as  jurisdiction  to  proceed  had  been  con- 
ferred on  the  council  by  tbe  resolution,  it 
could  not  become  exhausted  by  an  abortive 
attempt  to  take  one  of  the  necessary  steps. 
With  jurisdiction  once  conferred,  the  conn- 
cU,  treating  the  first  effort  to  secure  com- 
petition as  nugatory,  might  proceed  as 
though  none  had  l>een  made  and  again  call 
for  competitive  bids.  Indeed  we  think  the 
latter  course  moi-e'  commendable  than  tliat 
pursued  in  the  case  of  Gibson  v.  Owens, 
supra,  since  it  afforded  an  opportunity  of 
securing  some  advantage  to  the  property  own- 
ers by  further  competition.  Dougherty  v. 
Foley,  32  Cal.  402 ;  Hlnunelman  v.  Oliver,  34 
Cal.  246. 

The  validity  of  the  tax  Jtlll  further  is  as- 
sailed on  the  ground  "tliat  the  contract  was 
let  and  the  tax  levied  for  a  lumping  charge 
for  doing  two  kinds  of  work,  grading  and 
paving,  without  having  made  provision  in  the 
preliminary  resolution  to  'Include'  in  one  as- 
sessment tbe  pay  for  grading  with  that  for 
paving,  as  provided  by  the  statute  under 
which  the  work  was  done."  The  statute  (sec- 
tion 5858,  Laws  1901,  p.  65)  provides:  "The 
city  council  may,  by  ordinance,  include  in  the 
special  assessment  the  paving,  macadamizing 
or  constructing  sidewalks  on  any  street, 
avenue  or  alley,  the  cost  of  bringing  to  the 
established  grade  said  street,  avenue  or  alley, 
or  part  thereof  proposed  to  be  Improved: 
Provided,  that  the  resolution  declaring  said 
paving  and  macadamizing  necessary  to  be 
done  shall  also  declare  that  said  street  ave- 
nue or  alley,  or  part  thereof,  shall  be  brought 
to  tbe  established  grade,  and  that  the  cost 
thereof  shall  be  Included  in  the  special  as- 
sessmont  for  paying  for  said  paving  or  ma- 
cadamizing." The  property  owners  were  noti- 
fied by  tbe  resolution  that  the  street  was  to 
be  brought  to  the  established  grade,  and 
that  the  work  of  grading  and  paving  was  to 
be  treated  as  one  improvement  Notwith- 
standing the  use.  In  the  resolution,  of  tbe 
plural  form  of  tbe  word  "assessment,"  it  is 
obvious  from  the  context  that  the  council  In- 
tended to  do  just  what  was  done,  viz..  grade 
and  pave  the  street  under  one  contract,  and 
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to  pay  for  the  work  by  issuing  tax  bills  under 
a  single  asBessment.  Tbe  resolution  was  in 
substantial  compliance  with  the  statute  and 
the  inclusion  in  one  assessment  of  the  cost 
of  grading  and  paving  was  propeh 

It  is  suggested  in  argument  that  the  omis- 
sion from  the  resolution  of  a  description  of 
the  work  required  to  bring  the  street  to  the 
establlahed  grade  constitutes  a  fatal  defect, 
and  we  are  cited  to  City  of  Carthage  y. 
Badgley,  78  Mo.  App.  loc.  eit.  127;  City  of 
KirkBTllle  ▼.  Coleman,  108  Mo.  App.  loc.  clt. 
219,  77  8.  W.  120 ;  Smith  ▼.  City  of  Weatport, 
106  Mo.  App.  224,  79  S.  W.  725.  Section 
5859,  BeT.  St  1899,  did  require  the  resolu- 
tion to  "describe  tbe  work  of  bringing  such 
street  to  the  established  grade,"  but  that  pro- 
Tlsion,  as  re-enacted  In  1001,  was  changed  to 
require  no  other  declaration  In  the  resolution 
than  "that  said  street  shall  be  brought  to 
tbe  established  grade."  Laws  1001,  p.  65. 
This  amendment  renders  the  rule  followed  in 
the  cases  cited  Inapplicable,  and  sufficiently 
answers  the  objection. 

Other  questions  are  raised  by  defendant, 
but  those  stated  are  the  only  ones  which 
merit  discussion.  The  issue  of  whether  the 
paying  was  laid  In  accordance  with  the  speci- 
fications of  the  contract  was  presented  by  the 
eyidence  as  one  of  fact,  and  was  properly  and 
thoroughly  covered  by  the  instructions.  The 
record  discloses  that  the  case  was  fairly 
tried  and  submitted,  and,  being  free  from 
•rror,  the  Judgment  Is  affirmed.    All  concur. 


STATE  ex  rel.  HAIN8W0RTH  y.  SHAN- 
NON, Police  Judge. 

(St,  Louis  Court  of  Appeals.    MissourL    March 
17,  1908.) 

1.  Pkoeibition— Pbofbiett  ow  RxifEnT— Mu- 

RICIPAL  PbOBECUTIONS. 

Though  in  exceptional  instances  a  writ  of 
prohibition  will  issue  to  prevent  a  court  from 
proceeding  with  a  cause  arising  under  an  uncon- 
stitutional statute  or  a  void  municipal  ordi- 
nance, the  remedy  will  not  be  granted  where 
the  same  relief  can  be  granted  on  appeal  or  writ 
of  error,  and,  under  Rev.  St.  1899,  I  6937  [Ann. 
St.  1906,  p.  3001],  allowing  appeals  from  a  judg- 
ment of  a  police  judge  in  cases  arising  under 
ordinances  of  cities  of  the  fourth  class,  one 
charged  with  violating  such  an  ordinance  is  not 
entitled  to  a  writ  prohibiting  the  prosecution, 
on  the  ground  the  ordinance  is  void. 

2.  Sahk. 

By  stating  in  the  suggestions  filed  for  a 
preliminary  rule  prohibiting  a  police  judge  from 
entertaining  a  prosecution  under  an  ordinance 
claimed  to  be  void  that  relator  will  be  sub- 
jected to  successive  prosecutions,  relator  did  not 
show  his  right  to  the  remedy,  where  the  aver- 
ment was  traversed  and  remained  unproved,  and 
where  it  seemed  improbable  that  further  arrests 
would  l>e  made  pending  an  appeal. 
8.  Municipal  Coepobatiors  —  Okuinances— 
Smokestacks— Obdinancb  Not  Palpablt 

INVAXID. 

Under  Rev.  St  1899,  |  5867  [Ann.  St  1906, 
p.  3009],  authorizing  fourth  class  cities  to  enact 
laws  for  the  health,  good  order,  etc.,  of  the  com- 
munity and  for  the  benefit  of  their  trade  and 
commerce,  section  5958  [page  3010],  authorizing 
them  to  regulate  the  construction  of  buildings 


and  chimneys,  and  section  6064  [page  3018],  au- 
thorizing them  to  prevent  nuisances,  an  ordi- 
nance forbidding  the  construction  or  mainte- 
nance of  smokestacks  less  than  50  feet  Iiigh  is 
not  palpably  invalid,  so  as  to  authorize  the  is- 
suance of  a  writ  prohibiting  a  prosecution  there- 
under. 

Appeal  from  Circuit  Court  Newton  Coun- 
ty; Henry  C.  Pepper,  Judge. 

Application  by  the  state,  on  the  relation 
of  Thomas  Halusworth,  for  a  rule  prohibiting 
John  F.  Shanuon,  police  judge,  from  enter- 
taining a  municipal  prosecution  against  re- 
lator. From  a  judgment  refusing  to  make  a 
preliminary  rule  absolute,  plaintiff  appeals 
Affirmed. 

White,  Clay  &  Sheppard,  for  appellant 
Jas.  H.  Pratt  for  respondent 

OOODE,  J.  Appeal  from  a  Judgment  of 
tbe  circuit  court  of  Newton  county  refusing 
to  make  absolute  a  preliminary  rule  prohibit- 
ing tbe  respondent,  as  police  judge  of  the  city 
of  Neosho,  from  entertaining  a  prosecution 
against  relator  for  a  violation  of  an  ordi- 
nance of  said  city.  The  t^nporary  rule  to 
show  cause  why  an  absolute  writ  of  prohibi- 
tion should  not  Issue  was  granted  September 
1,  1904.  In  the  suggestions  for  the  rule  rela- 
tor set  forth  that  he  was  arrested  on  August' 
29,  1904,  before  the  respondent  as  police 
judge,  for  violation  of  an  ordinance  of  tbe 
city  of  Neosho,  approved  December  4,  1902. 
It  was  further  suggested  that  the  petitioner 
or  relator  liad  given  bond  for  his  appear- 
ance before  respondent  on  September  5,  1904, 
to  answer  the  complaint  against  him.  Copies 
of  tbe  complaint,  the  warrant  issued  thereon, 
and  the  marshal's  return  of  the  warrant  are 
in  the  suggestions.  It  is  stated  the  ordinance 
relator  is  charged  with  violating  is  void  be- 
cause it  exceeds  the  power  of  tbe  dty  of 
Neosho  in  declaring  something  to  be  a  nui- 
sance which  was  not  a  nuisance  in  fact  does 
not  fix  the  liability  of  citizens  of  tbe  town  by 
intelligible  rules,  makes  no  provision  for  the 
determination  of  questions  of  fact  in  a  given 
case,  and  is  unreasonable  and  arbitrary. 
Wherefore  it  was  suggested  respondent  was 
acting  in  excess  of  his  jurisdiction  as  police 
Judge  in  entertaining  the  prosecution,  and  a 
writ  was  asked  to  prohibit  him  from  proceed- 
ing further  In  the  matter.  The  ordinance 
under  which  relator  was  arrested  is  entitled 
"An  ordinance  prohibiting  smokestacks  less 
than  fifty  feet  high  and  making  it  a  nuisance 
for  the  same  to  exist  and  providing  a  pen- 
alty." In  the  first  section  of  the  ordinance  It 
is  declared  unlawful  for  any  person  or  corpo- 
ration to  allow  a  smokestack  for  the  purpose 
of  conveying  smoke  to  remain  in  use,  or  to 
put  up  one  for  that  purpose,  which  is  not 
60  feet  high,  "so  as  to  carry  the  smoke  high 
in  the  air."  The  next  section  provides  that 
any  one  violating  the  ordinance  shall  be 
deemed  guilty  of  a  misdemeanor,  and  fined 
not  less  than  $1  or  more  than  $15,  and  that 
"the  nuisance — the  existence  of  tbe  smoke- 
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stack — BhaH  be  made  to  conform"  to  ttae  ordi- 
nance or  be  treated  by  the  marshal  as  any 
other  nuisance.  The  answer  to  the  prelim- 
inary rule  states  respondent  returned  the 
facts  under  which  he  had  caused  the  arrest 
of  relator.  The  return  sets  out  the  original 
complaint  preferred  against  the  relator,  ciiar- 
glng  him  with  unlawfully  and  willfully  erect- 
ing and  permitting  a  smol^estack  for  tlie  pur- 
pose of  conveying  smoke  to  remain  In  use 
which  was  less  than  60  feet  high  "so  as  to 
carry  the  smoke  high  In  the  air,"  sets  out  the 
warrant  issued  on  the  filing  of  this  complaint 
and  the  marshal's  return,  and  copies  in  full 
the  ordinance  of  the  city  under  which  the 
complaint  was  made.  The  return  of  the  re- 
spondent then  states  that,  in  obedience  to  his 
sworn  duty  as  police  Judge  of  the  city  of 
Neosho,  he  had  issued  a  warrant  for  the  ar- 
rest of  respondent  on  a  complaint  being  filed 
charging  him  with  violating  the  ordinance  in 
question,  and  avers  said  ordinance  was  in 
full  force.  From  this  statement  of  facta  it 
will  be  seen  that  respondent  Justifies  under 
the  city  ordinance,  and  the  relator  asks  relief 
against  the  prosecution  on  the  ground  that 
said  ordinance  is  Invalid. 

As  police  Judge  of  the  city  respondent  has 
Jurisdiction  of  cases  of  misdemeanor  arising 
from  violations  of  the  ordinances  of  the  mu- 
nicipality; and  this  proposition  is  not  gain- 
said. But  counsel  for  relator  contends  Juris- 
diction does  not  exist  in  the  prosecution 
sought  to  be  prohibited ;  because,  as  the  ordi- 
nance is  void,  no  offense  can  be  committed  by 
not  obeying  it,  and  hence  there  is  no  case  of 
which  respondent  can  take  Jurisdiction  as 
police  Judge.  Our  opinion  is  that  this  Is  not 
a  proper  case  for  prohibition.  It  is  true  that, 
In  exceptional  Instances,  the  writ  will  issue 
to  prevent  a  court  from  proceeding  with  a 
cause  of  action,  criminal  or  civil,  arising  un- 
der an  unconstitutional  statute  or  a  void  dty 
ordinance.  In  State  ex  rd.  ▼.  Bby,  170  Mo. 
497,  71  8.  W.  62,  the  SuprMne  Court  pro- 
hibited a  circuit  court  from  proceeding  with 
a  cause  founded  on  an  unconstitutional  stat- 
ute. But  this  was  done  to  prevent  a  multi- 
plicity of  suits  which  would  have  been  insti- 
tuted and  maintained  on  the  void  statute  If 
prohibition  had  not  been  granted;  an  excep- 
tional fact  So,  it  seems.  Injunction  will  lie 
to  prevent  numerous  prosecutions  under  a 
void  municipal  ordinance.  Sylvester  Coal  Co. 
y.  St  Louis,  130  Mo.  828,  82  S.  W.  649,  61 
Am.  St  Rep.  666.  And  there  are  authorities 
authorizing  prohibition  as  well  in  such  cases ; 
or  at  least  suggesting  It  will  He.  23  Am.  & 
Eng.  Elncy.  Law  (2d  Ed.)  230.  Those  deci- 
sions given  In  the  footnote  in  the  work  Just 
cited,  which  discussed  prohibition  as  a  reme- 
dy against  prosecutions  under  an  invalid  mu- 
nicipal ordinance,  while  they  did  not  deny 
the  occasional  expediency  of  the  remedy,  re- 
fused it  in  the  instances  dealt  with,  because 
there  were  more  appropriate  remedies  by  ap- 
peal or  writ  of  error  for  testing  the  validity 
of  the  ordinances.     State  ex  rel.  v.  Judge 


Recorder's  Court,  44  La.  Ann.  1100,  11  South. 
683 ;  People  v.  Wood,  Justice  of  the  Peace, 
21  App.  Div.  245,  47  N.  Z.  Supp.  676;  Owens- 
boro  V.  Sparks,  99  Ky.  351,  36  S.  W.  4; 
State  V.  Whltaker,  114  N.  O.  818,  19  S.  E. 
376.  The  same  is  true  in  the  present  case. 
It  Is  expressly  provided  by  the  statutes  that 
an  appeal  will  lie  from  the  Judgment  of  a 
mayor  or  police  Judge  In  cases  arising  under 
ordinances  of  cities  of  the  fourth  class,  which 
Neosho  Is.  Rev.  St  1899,  {  5937  [Ann.  St. 
1006,  p.  3001].  Hence  relator  bad  a  perfect 
remedy  by  an  appeal  in  the  first  instance  to 
the  circuit  court,  and  lat^,  if  need  be,  to 
this  court  The  rule  in  Missouri,  as  else- 
where, is  that  prohibition  will  not  be  granted 
where  the  same  relief  can  be  granted  on  ap- 
peal or  writ  of  error.  State  ex  reL  v.  Klein, 
116  Mo.  250,  22  S.  W.  693. 

And  again  it  has  been  said  that  prohibition 
will  not  be  granted  where  the  usual  modes  of 
review  will  furnish  an  adequate  remedy,  but 
only  when  these  modes  are  inadequate  to  the 
situation.  St  Louis,  Kennett  &  So.  B.  R.  v. 
Wear,  135  Mo.  230,  36  S.  W.  367,  658,  33  L.  B. 
A.  341.  In  Bankers'  Life  Ass'n  v.  Shelton,  84 
Mo.  App.  634,  It  was  said  the  mere  fact  that 
an  appeal  would  lie  from  an  erroneous  deci- 
sion of  the  question  of  Jurisdiction  would 
not  always  bar  a  writ  of  prohibition,  but 
should  do  so  unless  there  was  something  out 
of  the  ordinary  to  require  the  issuance  of  the 
writ  In  the  case  before  us  it  was  sought  to 
evade  this  rule  by  stating  in  the  suggestions 
filed  for  the  preliminary  rule  that  relator 
will  be  subjected  to  successive  prosecutions 
before  respondent  The  regular  business  of 
the  courts  is  obstructed  to  an  increasing  de- 
gree by  applications  for  these  extraordiuary 
wrlts,  with  an  emergency  clause,  so  to  speak, 
inserted  in  the  applications.  Suffice  to  say 
in  the  present  case  that  the  return  denies  the 
allegations  contained  In  the  suggestions  or 
petition  filed  by  relator,  and  In  so  doing  de- 
nies this  particular  averment  No  proof  was 
introduced  by  the  relator,  and  Judgment  went 
against  him  on  a  motion  filed  by  himself  for 
Judgment  on  the  pleadings.  Therefore  issue 
was  Joined  on  his  averment  that  he  would  be 
subject  to  successive  prosecutions,  and  the 
averment  remained  unproved.  We  may  say, 
too,  that,  conceding  more  than  one  convlcti(»i 
could  be  obtained,  it  looks  improbable,  in 
view  of  the  reasonable  manner  in  which  such 
matters  are  usually  treated,  that  the  officers 
of  the  city  would  Insist  on  repeated  arrests 
while  the  validity  of  the  ordinance  was 
awaiting  determination  on  an  appeal.  The 
cases  wherein  it  Is  appropriate  to  grant  ex- 
traordinary relief  against  a  proseeution  un- 
der a  city  ordinance  are  those  in  which  the 
invalidity  of  the  ordinance  is  palpable.  State 
V.  Whltaker,  114  N.  C.  818, 19  8.  E.  876.  This 
is  not  such  a  case.  The  city  of  Neosho  is 
given  power  to  enact  laws  for  the  preserva- 
tion of  the  health,  peace,  and  good  order  of 
the  community,  and  for  the  benefit  of  its  trade 
and  commerce.    Rev.  St  1899,  S  6957  [Ann.  St 
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1006,  p.  3000].  It  IB  also  Kiven  direct  aatbor- 
Itr  to  regulate  and  control  the  construction 
of  buildings  and  chimneys  (section  5958  [page 
3010])  and  to  prevent  nuisances  (section  5964 
[page  8013]).  We  are  asked  to  declare  the 
entire  ordinance  on  the  subject  of  smoke- 
stacks Invalid  on  its  face,  as  unreasonable 
and  beyond  the  charter  powers  of  the  city. 
It  might  be  that  the  ordinance  is  Invalid  in 
declaring  smokestacks  existing  when  It  was 
enacted  to  be  nuisances,  and  valid  In  prohib- 
iting the  constructi<»i  thereafter  of  smoke- 
stacks less  than  50  feet  high;  for  the  city 
lias  po^er  to  regulate  the  construction  of 
buildings  and  chimneys.  We  must  not  be 
understood  as  Intimating  an  opinion  about 
the  validity  of  the  ordinance  In  any  respect, 
for  such  is  not  our  purpose.  We  are  only 
pointing  out  that  it  is  not  obviously  invalid. 
As  was  said  in  State  v.  Wbltaker,  supra, 
where  there  is  no  palpable  usurpation  of  Ju- 
risdiction on  the  part  of  the  police  court,  or 
likelihood  of  Injury  which  calls  for  restraint 
by  extraordinary  process,  the  orderly  and 
regular  procedure  is  to  determine  the  ques- 
tion on  appeal. 

We  coincide  with  that  view  of  the  law,  and 
therefore  alflrm  the  Judgment  of  the  circuit 
court  In  refusing  to  make  the  preliminary 
rule  alMSoIute.    All  concur. 


PRATT  et  nx.  v.  SALINH  VALLBT  ET.  CO. 
(St  liOnls  Conrt  of  Appeals.    Missouri.    Mardi 

17,  looa) 

1.  E<UII(ENT  DOICAIR— COHPENSATIOR— SlnOP- 

PEL  TO  Claix  Compensation. 

In  an  action  to  recover  for  land  taken  for 
the  construction  of  a  railroad,  where  the  evi- 
dence tended  to  show  that  plaintiff  promised  to 
donate  tlie  rlEbt  of  way  if  the  road  was  built 
along  a  hillside,  instead  of  on  the  creek  bottom, 
where  it  was  actnally  built,  but  plaintiff  pro- 
tested against  the  construction  of  the  road  on 
defendant's  entr?  until  proper  condemnation 
proceedings  had  been  instituted,  and  stated  that 
he  would  demand  damages  for  unlawful  entry, 
plaintiff  was  not  estopped  by  his  conduct  to 
claim  damages  for  the  taldng. 

SBd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
.  18,  Eminent  Domain,  U  205-214.] 

2.  Save— Remedies  or  Owreb— Rxcovebt  ow 
Compensation  —  Stattitobt  Rxkedt  roa 
Damaobs— Ekci.'usivenebs. 

Rev.  St.  1899,  I  1271  [Ann.  St.  1906,  p. 
1044],  provides  that,  where  property  will  be,  or 
has  bieen,  damaged  by  a  corporation  for  public 
use,  any  person  interested  may  have  such  dam- 
ages ascertained,  and  the  proceedings  for  ascei^ 
tuning  the  damages  shall  be  the  same  as  are 
orovided  for  assessing  damages  sustained  by 
the  appropriation  of  land  for  railroad  purposes. 
Defenmint  railroad  entered  on  plaintiff's  land 
and  constructed  its  right  of  way  thereon  with- 
out condemnation  proceedings.  Held,  that  plain- 
tiff was  entitled  to  bring  an  action  for  the  land 
appropriated,  and  for  damages  for  injury  to  the 
remainder  of  the  land,  and  the  remedy  provid- 
ed by  the  statute  for  damages  was  not  exclusive. 

3.  CouKTS  —  Apfbu,atb  Coubts  —  St.  Loins 
CouBT  or  Appeals— Jurisdiction  —  Title 
TO  Land. 

In  an  action  to  recover  for  land  appropri- 
ated by  a  railroad  company,  without  condemna- 
tion proceedings,   and   for  damages  for  injury 


to  the  land  not  appropriated,  the  title  to  the 
real  estate  taken  was  not  involved  or  affected 
within  the  clause  of  the  Constitution  giving 
the  Supreme  Court  jurisdiction  in  such  cases, 
and  this  court  has  jurisdiction  of  an  appeal 
therein. 

4.  Eminent   Domain— Compensation— Meab- 
TTBE— LiMrrED  Estates— Life  Ectatb. 

In  an  action  to  recover  for  land  appropri- 
ated by  defendant  railroad  company  as  a  right 
of  way,  and  for  damages  for  injury  thereto,  the 
owners  measure  of  damages  therefor  would  l>e 
different  if  she  owned  the  fee  in  the  land  than  If 
she  owned  merely  a  life  estate  therein. 

B.  Wiixs—CoNSTRDOTioN— Nature  oe  Estats 
Cbbated— Devise  to  Heibs— Effect. 

The  use  of  the  word  "heirs"  to  pass  a  fee 
to  the  devisee  under  a  will  is  unnecessary,  and 
adds  nothing  to  the  quantity  of  the  estate  de- 
vised, but  it  may  be  considered  in  ascertaining 
whether  the  intention  was  to  vest  a  life  estate 
In  the  devisee  or  the  fee,  when  testator's  inten- 
tion is  doubtful. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Wilis,  H  1819,  ISZB.] 

6.  Same— General  Devise  with  Poweb  or 
Disposition— Effeot. 

Where  the  first  named  devisee  in  a  will  is 
given  absolute  power  to  dispose  of  the  property, 
such  devisee  takes  the  fee  unless  the  estate  is 
expressly  given  for  life  only. 

[Ed.  Note— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  WilU,  i  1835.] 

7.  Same— Restbiotions  Aoainst  Alienation 
—Effect. 

While  a  restriction  contained  in  a  will  pre- 
venting the  devisee  or  her  heirs  from  selling  the 
land  devised  for  50  years  after  testator's  death 
was  void  as  being  an  unlawful  restraint  on 
alienation,  it  may  be  considered  as  a  dream- 
stance  showing  testator's  intention. 

8.  Same— Estate  Deviski>— Litk  Bstatb— Iif- 

PLIOATION. 

Testator  devised  certain  land  to  Ids  daugh- 
ter and  her  heirs,  and  provided  that  neither  she 
nor  her  heirs  should  sell  or  contract  any  debts 
on  the  land  twtil  60  years  after  testator's  death, 
his  daughter  to  divide  the  land  equally  among 
her  heirs,  and,  if  she  failed  to  do  so,  commis- 
sioners should  l>e  appointed  to  divide  the  land 
according  to  this  provision.  The  will  also  con- 
tained suniiar  devises  of  land  to  other  children, 
some  of  which  were  to  them  and  their  direct 
heirs,  conveying  only  a  life  estate.  Held,  upon 
a  construction  of  the  devise,  that  the  daughter 
toolc  only  a  life  estate  in  the  land,  with  remain- 
der to  her  heirs. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  49,  WiHs,  H  1305-1^5.] 

9.  Same— Fee  Simple— Subbkqutot  Limita- 
tions—Sdfficienot. 

Where  an  estate  in  fee  Is  given  in  unequiv- 
ocal language  in  the  first  clause  of  the  will,  it 
cannot  be  cut  down  to  a  life  estate  in  a  sul>se- 

?uent  clause  without  express  words  to  that  ef- 
ect,  or  unless  there  is  an  nnmistakable  inten- 
tion to  do  so. 

Appeal  from  Circuit  Conrt,  Butler  County ; 
J.  C.  Sheppard,  Judge. 

Action  by  Joseph  C.  Pratt  and  wife  against 
the  Saline  Valley  Railway  Company  to  re- 
cover for  land  appropriated  by  defendant  and 
for  damages.  From  a  Judgment  for  plaln- 
tUfs,  defendant  appeals.  Reversed  and  re- 
manded. 

The  will  construed  in  this  case  reads  as 
follows: 

"Know  ail  men  by  these  presents:  That  I 
John  Lorenz  of  Perry  county  and  state  of 
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Mlssoari,  considering  the  uncertainty  of  this 
life,  and  being  of  sound  mind  and  memory, 
do  make,  and  declare  and  publlali  this  my 
last  will  and  testament 

"First  I  give  and  bequeath  to  my  wife 
Sophia  Lorens,  all  my  property  both  per- 
sonal and  real  estate  with  power  to  collect 
all  debts  due  me  and  to  pay  all  my  debts. 
Then  she  shall  pay  to  each  of  my  children 
five  dollars  each  as  follows: 

"Ist  Henry  C.  Lorenz,  five  dollars. 

"Mary  E.  Nash,  fire  dollars. 

"Louise  Kenner,  five  dollars. 

"John  P.  Lorenz,  five  dollars. 

"Anna  M.  Pratt,  five  dollars. 

"My  wife  is  to  have  and  to  hold  this  prop- 
erty for  three  years  after  date  of  this  will; 
after  the  debts  are  paid  all  my  land  shall 
be  dlTided  as  follows: 

"1st.  I  will  to  my  son  Henry  and  his  di- 
rect heirs,  120  acres  of  land  which  I  bought 
from  August  Holster,  lying  in  Bolsbrule  bot- 
tom, also  05  acrea  more  or  less  which  I 
bought  from  Benjamin  Cambron;  also  93 
acres  more  or  less  which  I  bought  from 
Charles  N.  Rlmbrocb,  all  lying  in  Bolsbrule 
bottom. — My  son  cannot  sell  or  contract  any 
debts  on  this  land,  neither  can  his  heirs  until 
fifty  years  after  my  death.  My  son  Henry 
shall  divide  the  land  among  his  children 
as  he  sees  best  and  if  he  fails  to  do  that  as 
I  have  done,  there  shall  be  a  commissioner 
appointed  to  divide  it  according  to  this  pro- 
vision. 

"2nd.  I  will  to  my  daughter  Mary  E.  Nash 
and  her  direct  heirs,  the  following  tract  of 
land,  60  acres  more  or  less  which  I  bought 
from  August  Layton,  lying  near  Brewer  in 
Perry  county  and  state  of  Mo.,  which  she 
occupies  now ;  also  one  half  of  one  hundred 
and  twenty  seven  acres  and  a  half  in  the 
Bottom  known  as  the  Oodloup  Voeker  farm ; 
my  wife  and  Henry  Voelker  shall  divide  the 
land  and  if  they  can't  agree  there  shall  be  a 
commissioner  appointed  to  divide  it  Also 
40  acres  more  or  less  of  the  Hagan  farm  in 
Boisbmle  bottom  in  Perry  Co.  Mo.,  to  wit: 
running  along  left  side  of  public*  road.  My 
daughter  Mary  cannot  sell  or  contract  any 
debts  on  this  land,  neither  can  her  heirs, 
until  fifty  years  after  my  death.  My  daugh- 
ter Mary  shall  divide  this  land  equally 
among  her  heirs  and  if  she  fails  to  do  that 
there  shall  be  commlsBioners  appointed  to 
divide  it  according  to  this  provision. 

"3rd.  I  will  to  my  daughter  Louise  Kenner 
and  her  direct  heirs,  60  acres  more  or  less 
In  Bolsbrule  bottom  in  Perry  Co.  Mo.,  which 
I  t)ought  from  Jules  Rozler,  also  30  acres 
joining  said  tract  on  the  east  side  which  I 
bougut  from  Edwar  McCabe,  also  45  acres 
more  or  less  which  I  bought  from  the  Hagan 
heirs,  also  seven  shares  in  the  homestead  of 
the  Hagan  tract  now  owned  by  Mrs.  Mike 
Gibbar.  My  daughter  Louise  cannot  sell  or 
contract  any  debts  on  this  land  neither  can 
her  heirs,  until  fifty  years  after  my  death. 
My  daughter  Louise  shall  divide  this  land 


equally  among  her  heirs,  and  if  she  fall  to 
do  that  there  shall  be  commissioners  ap- 
pointed to  divide  it  according  to  this  pro- 
vision; also  a  little  brick  bouse  and  four 
lots  more  or  less  near  the  town  of  St  Mary's 
in  St  Genevieve  Co.  Mo.  she  shall  have  power 
to  sell  tills  property  whenever  she  sees  fit  to 
do  so. 

"4th.  I  will  to  my  daughter  Anna  M.  Pratte 
and  her  heirs,  265  acres  more  or  less  lying 
on  the  Saline  in  St  Genevieve  Co.  Mo.  which 
I  lately  bought  of  B.  S.  Pratte.  My  daughter 
Anna  cannot  sell  or  contract  ady  debts  on 
this  land,  neither  can  her  heirs,  untu  fifty 
years  after  my  death.  My  daughter  Anna 
shall  divide  this  land  equally  among  her 
heirs  and  if  she  fail  to  do  that  there  shall 
be  commissioners  appointed  to  divide  it  ac- 
cording to  this  provision. 

"5th.  I  will  to  my  son  John  P.  Lorenz,  all 
of  my  land  lying  on  or  near  Cedar  Fork  cre^ 
in  Perry  county,  Mo.,  except  the  homestead  or 
all  the  land  lying  above  the  county  road 
known  as  the  Perryville  and  Farmlngton 
road. 

"This  part  I  will  to  my  wife  Sophia  Lorens 
during  her  lifetime;  at  her  death  it  shall 
go  to  my  son  John  P.  Lorenz.  My  son  John 
P.  shall  not  sell  nor  contract  any  debts  on 
this  land,  neither  can  his  heirs,  until  twenty- 
five  years  after  my  deatti.  After  that  time 
he  can  sell  a  part  of  it  say  two  hundred 
acres  above  the  house  which  la  now  my  resi- 
dence. 

"Also  to  my  wife  Sophia,  my  river  farm 
in  Bolsbrule  bottom  Perry  Co.  Mo.  to  have 
and  to  hold  as  long  as  she  Uvea  and  at  her 
death  to  go  to  my  son  John  P.  Lorenz.  My 
son  John  P.  cannot  sell  or  contract  any 
debts  on  this  land,  neither  can  bis  heirs,  un- 
til fifty  years  after  my  death.  My  son  John 
shall  divide  this  land  equally  among  his 
heirs,  or  if  he  fail  to  do  that  there  shall  be 
commissioners  appointed  to  divide  It  accord- 
ing to  this  provision. 

"6th.  I  will  to  my  grandson  Bernard  Lor^ 
enz  52  acres  more  or  less  which  I  bought 
from  Milt  Dean;  also  28  acres  more  or  less 
of  the  same  tract  of  land,  the  widow  Dean 
holding  a  dower  on  it  her  life  time.  My  wife 
shall  hold  the  land  until  Bernard  is  of  age, 
then  he  shall  have  possession  of  it  He  can 
neither  sell  or  contract  debts  on  it  until 
fifty  years  after  my  death.  Bernard  Lorens 
shall  divide  this  land  equally  among  his  heirs 
and  If  he  fall  to  do  this  there  shall  be  com- 
missioners appointed  to  divide  it  according 
to  this  provision. 

"7th.  I  will  to  my  grandson  John  Nash,  37 
acres  more  or  less ;  also  two  shares  in  the 
widow's  dower  of  the  Isaac  McClure  farm  in 
Bolsbrule  bottom  Perry  Co.  Mo.  My  wife 
shall  have  possession  of  the  same  until  Jotm 
Nash  is  of  age  when  he  shall  have  full  pos- 
session of  the  37  acres.  John  Nash  shall  not 
sell  the  land  or  contract  any  debts  on  it  un- 
til fifty  years  after  my  death.  He  shall 
divide  it  equally  among  his  heirs,  or  If  be 
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fall  to  do  so  tbere  shall  be  commissioners 
appointed  to  divide  It  according  to  said  pro- 
visions. 

"Stb.  I  will  to  my  wife  Sophia  Lorenz,  the 
1-2  of  Sliver  Lake  custom  and  saw  mill  with 
power  to  sell  or  give  away.  Also  all  of  my 
property  in  the  town  of  St.  Mary's  in  St. 
Genevieve  Co.  Mo.,  except  the  lots  and  house 
that  I  have  willed  to  my  daughter  Louise 
Kenner,  she  can  sell  this  property  when 
ever  she  sees  fit. 

"9th.  My  dear  children  I  have  divided  the 
land  as  best  I  conld  amongst  you.  I  want 
you  to  be  good  friends  to  each  other;  keep 
the  land  and  fence  in  good  repair.  Keep  the 
taxes  paid  up  and  the  land  Is  yours ;  but  If 
any  of  yon  should  fall  to  pay  the  taxes  there 
shall  be  a  guardian  appointed  to  rent  the 
land  and  pay  the  taxes. 

"10th.  I  do  nominate  and  appoint  my  son 
Henry  Lorenz  to  be  the  executor  of  this  my 
last  will  and  testament' 

"In  testimony  whereof  I  have  to  this  last 
will  and  testament  subscribed  my  name  and 
aet  my  seal  this  21  day  of  October,  1895. 

"John  Lorenz  [Seal.]" 

Giboney  Houck  and  Benson  C.  Hnrdesty,  for 
appellant.    Jerry  B.  Burks,  for  respondeits. 

GOODS,  J.  (after  stating  the  facts  as 
above).  PlaintltF  Anna  M.  Pratt  is  the  own- 
er of  a  farm  in  St  Genevieve  county,  which 
was  devised  to  her  by  her  father,  John  Lor- 
enz. The  description  of  the  land  Is  intri- 
cate, and,  as  it  is  not  material  to  our  deci- 
sion, will  be  omitted.  In  April,  1905,  or 
thereabouts,  the  defendant  company  entered 
on  the  farm  and  built  a  roadbed  aod  line  of 
railway  across  It  In  doing  this  11  or  12 
acres  were  appropriated  for  right  of  way, 
and  damage  was  done,  it  is  alleged,  to  the 
remainder  of  the  farm.  The  petition  charges 
the  value  of  the  land  actually  appropriated 
was  $100  an  acre,  or  $1,200.  The  railway 
followed  the  course  of  a  creek  which  sur- 
rounds the  farm  on  the  north  and  east  sides. 
This  creek  is  crossed  by  a  railway  bridge  not 
far  from  the  point  where  the  Itaie  enters  the 
farm  close  to  its  southeast  corner,  thence 
proceeding  in  a  direction  just  west  of  north 
to  within  a  short  distance  of  the  northern 
boundary  of  the  farm,  which  is  the  creels 
Near  the  northeast  corner  of  the  land  the 
road  runs  westward  and  a  little  to  the  south, 
following  the  course  of  the  creek  to  the  west 
boundary  of  the  farm.  In  the  main,  if  not 
throughout  its  whole  route  through  the  farm, 
the  railway  runs  along  the  creek  bottom, 
leaving  the  blufFy  land  to  the  south  and  west 
Plaintiffs  say  this  route  takes  the  railway 
through  tbt  cultivated  fields  and  bottom 
lands  and  divides  said  fields  from  the  rest 
of  the  farm,  cutting  them  into  narrow  strips 
lying  between  the  right  of  way  and  the  creek, 
and  rendering  the  waters  of  the  creek  inac- 
cessible from  the  main  part  of  the  farm  and 
te  plalntUTs  stock.  It  is  further  charged 
the  railway  runs  within  SO  feet  of  the  dwell- 


ing house,  cuts  off  the  wagon  road  leading  to 
It  and  greatly  hinders  and  IncMivenlences 
plaintiffs  In  the  enjoyment  of  their  home. 
The  entry  and  the  appropriation  of  their 
lands  were  made  without  the  Institution  of 
condemnation  proceedings,  and  the  lands 
never  have  been  condemned  for  railroad  pur- 
poses. In  defense  it  Is  admitted  the  com- 
pany entered  on  the  lands  described  In  the 
petition,  constructed  its  railroad  thereon, 
and  In  so  doing  took  a  strip  100  feet  wide 
through  the  farm.  It  Is  further  alleged  that 
Anna  Pratt,  Instead  of  owning  the  fee  -in 
the  land,  bad  only  a  life  estate,  and  that  her 
husband,  Joseph  C.  Pratt  has  no  Interest  In 
the  land  other  than  as  her  husband,  and, 
further,  that  the  two  plaintiffs  have  children 
bom  of  their  marriage.  The  answer  alleges 
the  land  not  appropriated  was  greatly  benefit- 
ed by  building  the  railroad,  in  addition  to  the 
benefit  accruing  to  other  lands  in  the  vicin- 
ity. In  further  defense  it  Is  alleged  the 
company  constructed  the  road  through  the 
land  with  the  consent  of  Anna  Pratt,  as  own- 
er of  the  life  estate.  It  Is  set  up  that  her 
husband,  both  for  himself  and  as  her  agent, 
repeatedly  assured  the  company  that  he  and 
his  wife,  In  consideration  of  the  benefit  the 
road  would  be  to  them,  had  signed  a  deed 
granting  to  defendant  the  right  of  way  as 
it  now  lies  through  the  farm,  and  said  Joseph 
Pratt  acting  for  his  wife  and  himself,  led 
the  officials  of  the  road  to  believe  the  com- 
pany had  been  given  the  right  of  way  over 
the  farm,  and  the  company  acted  on  said  rep- 
resentation In  good  faith  in  building  the 
road;  that  it  was  thereby  directly  Induced 
to  build  along  the  route  described  in  the  pe- 
tition, and  plaintiffs  stood  by  without  pro- 
test and  saw  $10,000  expended  In  the  wcHic, 
knowing  the  company  was  acting  In  good 
faith  and  In  reliance  on  their  representation 
that  the  right  of  way  occupied  had  been 
given  to  the  company;  that  plaintiffs  ac- 
quiesced in,  and  consented  to,  the  construc- 
tion of  the  railroad  aforesaid,  and  the  com- 
pany Is  now  In  possession  of  Its  right  of  way 
with  the  consent  of  plaintiffs,  and  not  other- 
wise. A  reply  was  filed  consisting  of  a  de- 
nial of  the  averments  of  new  matter  In  the 
answer.  The  trial  was  by  a  Jury,  resulting 
in  a  verdict  for  plaintiffs  in  the  sum  of 
$2,000,  and  defendant  appealed. 

Suffice  to  say  as  to  the  estoppel  pleaded, 
consisting  of  allegations  that  plaintiffs  rep- 
resented to  the  company  a  deed  had  been  ex- 
ecuted conveying  the  right  of  way  through 
the  farm,  thus  Inducing  the  company  to  build 
Its  road,  and  had  encouraged  the  building, 
and  watched  defendant  make  a  large  outlay 
without  protest  that  at  most  Issues  of  fact 
were  made  by  the  evidence  as  to  these  mat- 
ters. Some  evidence  for  the  company  tend- 
ed to  prove  Joseph  Pratt  made  the  state- 
ment regarding  the  donatl(m  of  the  right  of 
way  averred  In  the  answer:  but  his  own  evi- 
dence, and  a  portion  of  the  defendant's  goes 
to  show  he  only  promised  the  right  of  way 
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would  be  conveyed  to  the  company  If  It 
built  along  a  certain  hillside  on  the  farm, 
Instead  of  In  the  creek  bottom,  the  route  ac- 
tually occupied.  The  court  would  have  fal- 
len Into  error  bad  It  declared  as  a  matter  of 
law  plalntlfiTe  were  estopped  to  claim  dam- 
ages. As  soon  as  they  learned  of  the  entry 
of  the  company  on  their  farm  for  the  pur- 
pose of  building  a  road  through  It,  and  this 
was  but  a  few  dajfs  after  the  entry,  and  be- 
fore any  outlay  of  consequence  had  been 
made,  they  telephoned  the  company's  attor- 
ney, protesting  against  the  construction  of 
the  road  over  their  land  until  proper  con- 
demnation proceedings  had  been  instituted, 
and  stating  they  would  demand  damages  for 
the  unlawful  entry.  The  elements  of  an 
equitable  estoppel  are  not  in  proof.  Eitel- 
george  v.  Bldg.  Ass'n,  69  Mo.  62;  Spurlock 
V.  Sproule,  72  Mo.  603. 

Before  taking  up  the  chief  point  in  the  case, 
we  win  advert  to  another  proposition  insisted 
on  by  defendant,  i.  e.,  that  the  only  remedy 
available  to  plaintiffs  is  the  one  provided  by 
section  1271,  Rev.  St.  1899  [Ann.  St  1906i  p. 
1044].  Said  section  will  be  found  in  chapter 
12,  art  7,  which  relates  to  the  condemnation 
and  valuation  of  lands  taken  for  railroad  and 
other  public  purposes,  and  prescribes  rules  for 
the  exercise  of  the  right  of  eminent  domain 
by  public  corporations.  Most  of  the  chapter 
is  devoted  to  regulating  the  condemnation  of 
property  In  proceedings  instituted  by  some 
company  wishing  to  appropriate  the  property ; 
but  section  1271,  Invoked  by  defendant  in  the 
present  case,  says  that  in  case  property  is  to 
be,  will  be,  or  has  been,  damaged  by  a  cor- 
poration for  public  use,  any  person  interested 
may  have  such  damages  ascertained,  and  the 
proceedings  for  ascertaining  the  damages 
shall  be  the  same  as  are  or  may  be  provided 
by  law  for  assessing  damages  which  the  own- 
ers of  land  may  sustain  in  consequence  of  its 
appropriation  for  railroad  purposes.  Defend- 
ant says  the  remedy  provided  by  that  section 
is  exclusive,  and  instead  of  plaintiffs  having 
the  right  to  sue  for  the  value  of  the  land  ap- 
propriated by  the  company,  and  for  damages 
for  the  injury  done  to  the  remainder  of  the 
farm,  th^  should  have  initiated  proceedings 
under  the  statute  for  an  assessment  of  all 
their  damages.  It  will  be  observed  the  stat- 
ute does  not  undertake  to  provide  a  remedy 
for  the  taking  of  property,  but  only  for  the 
damaging  of  It,  and  hence  defendant's  position 
is  untenable  so  far  as  regards  the  recovery  of 
compensation  for  the  land  actually  taken  by 
the  company.  An  action  of  this  character  has 
been  recognized  as  the  proper  remedy  when 
land  is  appropriated  by  a  quasi  public  corxto- 
ratlon,  without  condemnation  proceedings; 
and  In  such  a  case  the  plalntifF  is  allowed  to 
recover,  not  only  the  value  of  the  land  the 
company  appropriated,  but  also  for  the  detri- 
ment suffered  by  the  remainder  of  the  tract. 
Doyle  V.  Railroad,  113  Mo.  280,  20  8.  W.  970; 
Webster  t.  Railroad,  116  Mo.  114,  22  S.  W. 


474;  MJUer  v.  Railroad,  IflB  Mo,  424,  63  S. 
W.  85.  And  It  seems  that,  even  where  the 
purpose  of  the  action  is  to  recover  only  com- 
pensation for  damage  done  to  property  for 
the  use  of  the  public,  as  In  changing  the  grade 
of  a  street,  a  proceeding  like  the  present  is 
upheld.  Clemens  v.  Insurance  Co.,  184  Mo. 
46,  82  8.  W.  1,  67  L.  R.  A.  362,  105  Am.  St 
Rep.  526.  In  view  of  those  authorities  we 
hold  this  case  was  rightly  brought  and  that 
plaintiffs  are  not  debarred  from  maintaining 
It  because  another  remedy  for  damage  to 
property  Is  given  by  statute.  We  might  have 
some  doubt  about  our  jurisdiction  of  this  case 
bad  it  not  been  settled  by  decisions  of  the  Su- 
preme Court  It  has  been  held  that  though  a 
proceeding  to  condemn  land  for  railroad  pur- 
poses does  not  divest  the  owner  of  his  title, 
but  only  vests  In  the  company  an  easement  in 
the  land  for  railroad  purposes,  yet  such  ease- 
ment affects  the  proprietary  rights  of  the  own- 
er (State  ez  rel.  v.  Rombauer,  124  Mo.  69S,  28 
S.  W.  75),  and  hence  brings  the  cause  within 
the  force  of  the  provisions  of  the  statute  giv- 
ing the  Supreme  Court  Jurisdiction  in  cases 
involving  title  to  real  estatfe  In  other  cases 
the  Supreme  Court  has  held  that  if  lands  are 
not  taken  under  condemnation  proceedings  by 
railroad  companies,  but  are  appropriated  with- 
out such  proceedings,  and  the  owner  sues  for 
their  value  and  recovers  Judgment,  a  satisfac- 
tion of  the  Judgment  will  operate  to  vest  In 
the  defendant  company  an  easement  in  the 
land  as  effectually,  to  all  Intents  and  purpos- 
es, as  If  condemnation  proceedings  had  been 
regularly  instituted  and  consummated.  Web- 
ster V.  Railroad,  116  Mo.  118,  22  S.  W.  474; 
Doyle  V.  Railroad,  113  Mo.  280,  287,  20  S.  W. 
870;  McReynolds  v.  Railroad,  110  Mo.  484,. 
19  S.  W.  824.  This  being  true.  It  would  lo<dc 
like  the  title  to  real  estate  was  as  much  af- 
fected by,  or  as  much  involved  in,  an  action 
by  the  owner  for  damages  when  his  land  was 
appropriated  without  condemnation  proceed- 
ings, as  it  is  in  a  condemnation  proceeding, 
and  that  If  the  Jnrlsdlctlcm  is  in  the  Supreme 
Court  in  one  case,  it  is  in  the  other.  But  in 
Edwards  v.  Railroad,  148  Mo.  513,  60  8.  W. 
89,  which  was  an  action  like  this  one,  and 
brought  by  the  owner  of  land  to  recover  dam- 
ages on  account  of  the  construction  of  a  rail- 
road through  it  and  the  apprc^rlatlon  of  a 
strip  100  feet  wide,  the  Supreme  Court  held 
the  title  to  real  estate  was  not  involved  or 
affected  within  the  meaning  of  the  clause  giv- 
ing it  Jurisdiction,  and  transferred  the  cause 
to  the  Kansas  City  Court  of  Appeals. 

The  important  question  on  the  appeal,  and 
the  main  controversy  between  the  parties,  is 
as  to  whether  Mrs.  Pratt  owned  a  fee  in  the 
land  taken  by  the  company,  or  merely  a  life 
estate.  Tlie  Emswer  to  this  question  turns  on 
the  construction  of  her  father's  will,  by  wblcb 
the  lands  in  question  were  devised  to  her, 
and  under  which  alone  she  claims  title.  She 
and  her  husband  have  two  children,  and  It  Is 
argued  for  the  company  that  the  will  gave- 
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her  only  a  life  eotate  In  the  land,  with  a  re- 
ma  Inder  over  to  her  children.  The  court  be- 
low rejected  the  theory  of  defendant  that  Mra. 
Pratt  took  a  life  estate,  and  held  that  she 
took  the  fee.  It  Is  apparent  this  ruling  af- 
fected the  amount  of  damages  plaintiffs  were 
entitled  to  recover;  for  the  value  of  her  in- 
terest In  the  strip  appropriated  would  be  dif- 
ferent If  she  held  only  a  life  estate  with  a 
remainder  over  from  what  it  would  be  if  she 
owned  the  entire  fee.  Corrigan  t.  Chicago, 
144  111.  537,  33  N.  B.  746,  21  L.  R.  A.  212,  note, 
pp.  218,  220;  Passmore  v.  Railroad,  9  Phtla. 
(Pa.)  579;  MlUer  T.  Ashevllle,  112  N.  C.  769, 
16  S.  E.  762;  Boston  v.  Bobbins,  121  Mass. 
4.")3;  Harrtsburg  v.  Crangle,  3  Watts  &  8. 
»  (Pa.)  460;  Railroad  v.  Dyer,  35  Ark.  360; 
Railroad  t.  Baker,  45  Ark.  252;  Knapp  v. 
Railroad,  24  N.  Y.  Supp.  324;  Thompson  ▼. 
Railroad,  130  N.  Y.  360,  29  N.  B.  204;  In  re 
Daly  (Sup.)  51  N.  Y.  Supp.  676;  Elledge  v. 
Railroad,  100  Cal.  282,  34  Paa  720,  852,  38 
Am.  St.  Rep.  290.  Few  questions  have  given 
rise  to  more  litigation  and  perhaps  to  more 
discordant  decisions  than  the  question  of 
whether  titles  in  fee  simple  were  vested  in 
the  first  takers  under  devises  in  various  wills. 
Our  Supreme  Ck>urt  has  had  occasion  to  pass 
on  numerous  controversies  involving  the  point, 
and  we  need  not  go  outside  the  decisions  In 
this  state  for  light  on  the  clause  of  the  wiU 
we  must  construe.  It  will  be  observed  that 
in  the  fourth  paragraph  John  Lorenz  declared 
he  devised  to  his  daughter  Anna  Pratt  and 
her  heirs  260  acres  more  or  less  lying  <m  the 
Saline  in  St  Genevieve  county.  This  Is  the 
land  in  controversy.*  In  the  same  clause  of 
the  will  the  testator  provided  against  his 
daughter  Anna  selling  or  contracting  any 
debts  on  the  land  devised,  and  also  against 
her  heirs  doing  so  for  60  years  after  bis 
death;  farther,  that  his  daughter  should  di- 
vide the  lands  equally  among  her  heirs,  and. 
If  she  failed  to  do  this,  there  should  be  a  com- 
mission appointed  to  divide  them.  The  devise 
was  to  Anna  Pratt  and  her  heirs ;  but  the  lat- 
ter words  never  were  necessary  to  pass  by 
will  a  fee-simple  title,  and  are  not  necessary 
imder  our  statutes  even  to  convey  a  fee  by 
deed.  Rev.  St  1899,  i  4590  [Ann.  St  1906,  p. 
2484].  Hence  in  law  they  add  nothing  to  the 
quantity  of  the  estate  granted  or  devised,  bat 
may  be  material  In  ascertaining  whether  the 
intention  was  to  vest  a  life  estate  or  a  fee  when 
the  purpose  is  dablous.  If  the  first  sentence 
of  the  fourth  paragraph  of  the  will  in  ques- 
tion stood  alone^  we  would  not  hesitate  to  say 
the  devise  was  in  fee  to  Anna  Pratt,  and  that 
the  words  "her  heirs"  were  used  by  the  testa- 
tor according  to  the  ancient  phraslnj;,  with 
the  intention  of  limiting  a  fee-simple  estate 
to  her,  and  not  to  limit  a  life  estate  to  her, 
with  a  remainder  over  to  her  heirs.  But 
there  are  other  sentences  in  the  same  para- 
graph which  bear  materially  on  the  point  in 
hand,  and  clearly  Indicate  the  purpose  of  the 
testator  was  to  give  his  daughter  only  a  life 


estate.  Great  stress  has  been  laid  In  many 
opinions  construing  wills,  where  the  question 
was  betweea  a  life  estate  and  a  fee  simple, 
on  the  fact  that  the  first-named  devisee  was 
given  absolute  power  to  sell  and*  dispose  of 
the  property  which  carries  the  fee,  unless  the 
devise  is,  tn  express  words,  given  for  life  on- 
ly. Green  T.  Sutton,  50  Mo.  186.  In  the  pres- 
ent will.  Instead  of  that  power  being  granted  to 
Mrs.  Pratt,  it  was  withheld.  She  was  pre- 
vented from  selling  the  land,  and  a  restric- 
tion was  laid  on  the  right  of  her  heirs  to  sell 
or  Incumber  it  for  50  years  after  the  death  of 
the  testator.  It  is  true  this  restriction  is  void 
as  opposed  to  public  policy  (Kessner  v.  Phil- 
lips, 189  Mo.  515,  88  S.  W.  66,  107  Am.  St 
Rep.  368) ;  but  though  the  law  may  reject  it 
as  an  unwholesome  restraint  on  the  power  of 
alienation,  it  may  be  taken  Into  consideration 
as  one  drcamstance  throwing  light  on  the 
Intention  of  the  testator.  It  Is  certain  his  in- 
tention was  to  prevent  Mrs.  Pratt  from  selling 
or  mortgaging  the  land,  and  this  argues  that 
his  purpose  was  not  to  give  her  the  fee.  It  Is 
true  the  restriction  is  inconclusive  on  this 
point;  but  whatever  force  pertains  to  the 
grant  of  power  to  freely  dispose  of  the  prop- 
erty as  an  argument  that  a  devise  to  which 
the  power  is  annexed  is  a  devise  In  fee  is  lost 
in  the  present  instance.  We  may  be  sure,  In 
view  of  the  restriction  on  selling  and  mort- 
gaging, that  the  testator  intended  the  land 
should  r^naln  intact  and  undivided  during 
the  life  of  Mrs.  Pratt,  and  should  pass  to  her 
heirs  at  her  death.  This  view  is  still  further 
enforced  by  the  next  sentence,  which  directed 
her  to  divide  the  land  equally  among  her 
heirs,  and  directed  further,  if  she  failed  to  do 
so,  commissioners  should  be  appointed  to  di- 
vide it  These  sentences  which  occur  in  the  de- 
vising paragraph  indicate  the  purpose  of  the 
testator  was  to  give  his  daughter  only  a  life 
estate,  with  a  remainder  over  to  her  heirs. 
The  requirement  of  an  equal  division  of  the 
land  among  the  heirs  was  incompatible  with 
a  purpose  to  give  It  to  Mrs.  Pratt  In  fee,  for 
she  was  deprived,  not  only  of  the  power  to 
sell  or  mortgage,  but  to  devise  it  as  she  might 
wish.  It  is  true  that  In  other  paragraphs 
of  the  will  In  which  he  made  devises  to 
other  children  and  their  heirs  the  testator 
used  the  words  "their  direct  heirs,"  thus 
clearly  signifying  an  intention  to  devise  a 
life  estate  to  the  first  taker,  with  a  remainder 
to  the  children;  and  in  these  paragraphs  be 
laid  the  same  embargo  on  the  conveyance  of 
the  land  for  60  years  after  his  death  that  he 
did  in  the  clause  devising  to  Mrs.  Pratt  and 
directed  a  division  of  the  land  among  the 
heirs  of  the  first  devisee,  sometimes  using  the 
phrase  "among  his  children"  instead  of  "among 
his  heirs."  From  this  circumstance  It  might 
be  argued  that  the  testator  knew  how  to  cre- 
ate a  life  estate  in  his  children,  with  a  re- 
mainder over  to  his  grandchildren,  and  em- 
ployed more  appropriate  language  to  accom- 
plish his  purpose  than  we  find  In  the  clause 
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deviBliiK  to  Mrs.  Pratt  And  no  doubt  there 
is  force  In  this  argument  On  the  other  hand, 
there  Is  some  force  In  the  argument  that  he 
used  the  words  "chUdien"  and  "heirs"  inter- 
changeably. But  these  are  minor  Indications 
of  the  testator's  intention,  which  Is  to  be 
gathered  from  the  whole  will,  and  we  think 
the  controlling  Indications  are  that  he  express- 
ly forbade  the  plaintlfC  and  the  other  devisees 
to  sell  or  mortgage  their  portions,  and  direct- 
ed them  to  divide  them  equally  among  their 
childTen,  with  provisos  tliat,  if  they  failed  to 
carry  out  this  direction,  commissioners  should 
be  appointed  to  carry  It  out  In  Cross  v. 
Hoch.  149  Mo.  825,  50  S.  W.  786,  the  widow 
contended  she  took  a  fee-simple  estate  under 
her  husband's  will,  pointing  to  passages  in 
the  will  suggesting  that  the  testator  knew 
how  to  create  a  life  estate  by  proper  technical 
words,  and  seeking  to  deduce  the  Inference 
that  he  did  not  Intend  to  create  such  an  estate 
In  the  widow  from  his  failure  to  use  appro- 
priate words.  But  this  argument  was  reject- 
ed as  inconclusive,  because  the  will  as  a  whole 
was  drawn  with  the  evident  purpose  to  create 
a  life  estate,  and  for  the  same  reason  we  re- 
ject it  in  this  case. 

It  would  be  useless  to  review  elaborately 
the  authorities  cited  in  the  briefs  touching 
the  point  of  law  at  issue,  though  we  have 
read  them  all.  They  have  been  reviewed 
time  and  again  by  the  Supreme  Court  in  opin- 
ions .which  we  will  cite,  and  the  differences 
pointed  out  between  the  words  used  in  those 
devises  which  were  held  to  pass  an  estate 
in  fee  simple  and  the  words  used  in  devises 
held  to  pass  only  a  life  estate  to  the  flrst 
devisees,  with  remainders  over.  Therefore 
our  examination  of  the  cases  wUl  be  concise. 
Perhaps  they  are  not  entirely  consistent,  but 
we  think  most  of  them  may  be  reconciled  by 
careful  attention  to  the  language  employed 
in  the  wills  construed.  When  the  estate  giv- 
en to  the  first  devisee  has  been  regarded  as  a 
fee  simple,  it  will  be  found  either  that  it  was 
given  unqualifiedly  and  by  jftoj^t  technical 
words  to  the  first  taker  as  an  estate  in  fee 
simple,  and  in  a  subsequent  part  of  the  will 
there  was  an  attempt  to  cut  down  the  fee 
to  a  life  estate  and  limit  a  remainder  over, 
which  cannot  be  done  without  express  words, 
or  at  least  an  unmistakable  intention  (Te- 
cum V.  Slier,  160  Mo.  281,  298,  61  S.  W.  208; 
Sevier  v.  Woodson,  205  Mo.  202,  104  S.  W. 
1);  or  it  will  be  found  that,  though  terms 
were  used  which  might  standing  alone.  Im- 
port only  a  life  estate  in  the  first  devisee, 
there  were  united  with  these  words  other 
words  conferring  power  to  dispose  of  the 
entire  estate,  an  authority  Incompatible  with 
the  intention  to  devise  no  more  than  a  life  es- 
tate to  the  first  taker;  or  else  some  other 
phrase  was  used  which  clearly  imi)orted  that 
the  entire  fee  was  devised  Instead  of  a  free- 
hold for  life.  We  are  cited  by  counsel  for 
plaintiffs  to  the  following  cases  as  supporting 
their  proposition  that  Mrs.  Pratt  took  a  fee 
simple   under   her   father's   will:    Small   ▼. 


Field,  102  Mo.  104,  14  S.  W.  815 ;  Yocnm  v. 
Siler,  160  Mo.  289,  61  S.  W.  208;  Roth  t. 
Rauschenbush,  173  Mo.  582;  Roberts  t. 
Crume,  173  Mo.  672,  78  8.  W.  662 ;  Young  t. 
Robinson,  122  Mo.  App.  187,  90  S.  W.  20.  An 
attentive  reading  of  those  cases  will  reveal 
either  that  the  wills  construed  gave  the  prop- 
erty devised  to  the  first  devisee  and  his  or 
her  children,  without  more,  as  In  Small  ▼. 
Field.  102  Mo.  104,  U  S.  W.  815;  or  that 
the  property  was  given  absolutely  to  the  first 
devisee,  with  merely  a  proviso  that  if  he 
died  without  issue,  the  land  should  pass  to 
other  named  devisees,  as  in  Yocum  v.  Slier, 
160  Mo.  280,  61  S.  W.  208 ;  or  that  tlie  prop- 
erty was  given  to  the  first  devisee  and  his  or 
her  heirs  on  some  subsequent  condition  to 
be  performed  by  them,  as  in  Roberts  ▼. 
Crume,  178  Mo.  572,  73  S.  W.  662 ;  or  that 
there  was  an  expressed,  or  clearly  implied, 
power  in  the  first  devisee  to  dispose  of  the 
property  as  he  saw  fit  as  in  Young  v.  Robin- 
son, 122  Mo.  App.  1S7,  99  S.  W.  20;  or  that 
the  property  was  given  to  the  first  devisee, 
his  heirs  and  assigns,  thereby  importing  a 
power  to  dispose  of  it  as  in  Gannon  ▼.  Al- 
bright 183  Mo.  238,  81  S.  W.  1162,  67  L.  R. 
A.  97,  105  Am.  St  Rep.  471.  The  wordB  of 
the  present  devise  are  very  different  from 
those  contained  in  any  of  the  wills  held  by 
the  Supreme  Court  to  pass  the  fee  simple  to 
the  first  devisee,  and  bring  this  case  within 
the  scope,  not  of  the  authorities  cited  for 
plaintiffs,  but  of  the  following  decisions  of 
the  Supreme  Court:  Chiles  v.  Bartleson,  21 
Mo.  344,  in  which  there  was  a  devise  to  the 
testator's  wife,  with  a*  proviso  that  the  be- 
quest given  to  the  wife  should,  at  her  death, 
be  equally  divided  among  the  testator's  four 
children;  Russell  v.  Eubanks,  84  Mo.  83, 
where  there  was  a  restricted  power  of  sale 
given  to  the  first  devisee,  and  Bean  v.  Ken- 
muir,  86  Mo.  66G,  in  which  the  land  was  deed- 
ed to  the  first  devisee  for  her  sole  u^  and 
benefit,  to  have  and  to  hold  to  her  and  her 
heirs  and  assigns  thereafter,  and  in  case  of 
the  death  of  the  first  devisee  then  to  pass 
with  all  Its  rights  and  privileges  to  her  hus- 
band; Harbison  v.  James,  90  Mo.  411,  2  S. 
W.  292,  in  which  the  will  gave  the  testator's 
widow  all  the  property,  real  and  personal, 
with  power  to  sell  and  reinvest  any  part  she 
might  desire  for  her  separate  use  and  benefit 
leaving  the  remainder  existing  at  the  time 
of  her  death  to  his  three  daughters,  that  is 
to  say,  only  a  limited  power  of  disposition 
was  given  to  the  widow;  Monroe  v.  Collins, 
95  Mo.  33,  7  S.  W.  461,  in  which  practically 
the  same  limited  power  of  disposition  was 
conferred  on  the  widow;  Scliorr  v.  Carter, 
120  Mo.  409,  25  S.  W.  538,  in  which  the  pn*- 
erty  was  devised  to  the  wife  without  any  ex- 
press power  of  disposition,  but  with  a  proviso 
that  at  her  death  whatever  property  had  been 
given  her  should  be  equally  divided  among 
her  and  the  testator's  relatives  or  heirs ;  Mc- 
Millan V.  Farrow.  141  Mo.  55,  41  S.  W.  890, 
in  which  the  property  was  given  absolutely 
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to  the  testator's  widow,  with  full  power  to 
dispose  of  all  or  any  part  thereof  at  her  op- 
tion, but  with  a  clause  limiting  the  remainder 
as  the  testator's  property  ("my  property") 
to  other  devisees  after  the  death  of  the  wid- 
ow, which  the  Supreme  Court  said  signified 
that  the  testa'^or  regarded  his  wife's  owner- 
ship as  not  extending  beyond  a  life  estate; 
Cross  V.  Hoch,  149  Mo.  325,  BO  S.  W.  786,  in 
which  the  property  was  limited  after  the 
death  of  the  testator's  wife,  to  whom  the 
property  was  expressly  given  for  life,  to  his 
daughter  and  her  heirs,  but  to  be  subject  to 
the  control  of  a  trustee  for  the  use  of  the 
daughter,  with  a  direction  that,  If  she  died 
without  children.  It  should  be  divided  among 
the  testator's  other  daughters.  It  was  held 
the  will  showed  a  clear  Intention  not  to  give 
the  daughter  first  named  a  fee-simple  estate, 
but  only  a  life  Interest,  with  a  limitation  over 
at  her  death  to  her  children.  The  Hoch 
Case  bears  strongly  on  the  proper  construc- 
tion of  the  present  will  both  on  the  question 
of  whether  It  vested  only  a  life  estate  in  Mrs. 
Pratt  and  the  further  point  that  the  word 
"heirs"  may  be  taken  to  mean  "children," 
when  the  entire  will  and  the  facts  attending 
Its  execution  make  that  its  natural  meaning. 
The  case  of  Dozler  v.  Dozler,  183  Mo.  137, 
81  S.  W.  890,  Is  also  analogous.  In  said 
cause  the  testator,  by  a  clause  of  his  will, 
gave  the  bulk  of  his  estate,  consisting  of 
stocks  to  a  trustee,  with  unlimited  power 
to  sell  and  reinvest,  and  Instructed  the  trus- 
tee to  pay  the  dividends  to  certain  benefi- 
ciaries, providing  that  on  the  death  of  any 
one  of  the  beneficiaries  his  or  her  descendants 
should  be  entitled  to  his  or  her  share,  free 
from  the  trust,  and,  further,  that  if  any  bene- 
ficiary died  without  descendants  the  part 
of  such  beneflciaiy  should  go  into  the  resid- 
uum of  the  estate,  and  the  residuum  should 
go  absolutely  to  the  beneflciarles  of  the  es- 
tate. It  was  held  the  will  created  a  life 
estate  in  the  stocks  for  the  benefit  of  the 
beneficiaries  named,  and  that  on  the  death 
of  one  of  them  bis  widow  had  no  dower 
therein.  And  such  was  the  decision,  though 
in  other  clauses  of  the  will  the  testator  had 
devised  life  estates  in  express  and  technically 
appropriate  words. 

In  our  opinion  the  purpose  of  Mrs.  Pratt's 
fattier  to  devise  her  only  a  life  estate  Is  per" 
fectly  clear  from  the  language  of  the  para- 
graph containing  the  devise,  and  therefore 
the  Judgment  is  reversed,  and  the  cause  re- 
manded.   AH  concur. 


MOORE  V.  ROSE. 

Kansas  Citv  Court  of  Appeals.     Missouri. 
March  2,  1908.    Rehearing  Denied 
April  6,  1908.) 
L  Justices  of  the  Peace— Actions— State- 
ment OF  Claim — Vabiance. 

The  statement  filed  in  an  action  in  Justice's 
court  for  goods  sold,  which  contains  the  name 
of  defendant,  followed  by  the  words  "io  account 
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with"  plaintiff  by  name,  'followed  by  an  Itemized 
account  of  the  articles  sold  and  the  value  of 
each,  merely  diarges  defendant  with  the  goods, 
and  does  not  Imply  that  they  were  sold  to  him ; 
and  a  recovery  ia  autborixed  on  evidence  that 
the  goods  were  Iraught  by  defendant's  wife. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  |  341.] 

2.  Husband  and  Wife  —  Aoenct  —  Wife  as 
AOENT  OF  Husband. 

A  purcliase  of  goods  bjr  the  wife  is  the  act 
of  the  husband ;  she  being  hip  agent. 

3.  Sales  —  Actions  fob  Pbice  —  £}vidence — 
Sufficiency. 

In  an  action  for  goods  sold,  the  testimony 
of  plaintiff,  "I  think  the  entire  purchase  price 
was  something  like  S85,"  made  in  response  to 
the  question,  ''^'hat  did  the  bill  of  goods  amount 
to?"  is  sufficient  to  carry  the  case  to  the  jury 
on  the  question  of  value. 

4.  Husband  and  Wife  —  Necessabies  Fub- 
HiSHED  10  Wife— Liability  of  Husband- 
Evidence. 

In  an  action  a^inst  a  husband  for  goods 
sold  to  the  wife,  living  separate  from  liim,  the 
exclusion  of  testimony  of  the  clothing  belonging 
to  the  wife  which  the  husband  refused  to  give 
up  prior  to  the  wife's  purcbiase,  except  so  far  as 
it  tended  to  show  that  they  were  articles  of  a 
kind  and  character  suitable  to  the  wife's  station 
in  life,  was  proper;  for,  while  the  husband  de- 
tained the  clothing,  the  articles  were  as  if  they 
did  not  exist,  and  could  not  relieve  the  necessity 
for  such  articles. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Husband  and  Wife,  §f  121-128.] 

5.  Witnesses — Competency. 

Where  in  an  action  against  a  husband  for 
goods  sold  to  bis  wife,  living  separate  from  bim, 
the  only  question  was  whether  the  goods  were 
necessaries,  the  testimony  of  the  wife  to  show 
the  purchase  of  the  goods,  their  purpoS'e,  and 
necessity  was  competent;   she  being  his  agent. 

6.  Tbial— Instbuctions. 

Where  an  action  a^inst  a  husband  for 
goods  sold  to  his  wife,  living  apart  from  bim, 
was  tried  on  the  theory  that  the  obligation  of 
the  husband  was  the  same  whether  they  were 
living  apart  or  together,  the  refusal  to  charge 
that,  if  the  wife  and  hust>and  were  living  apart, 
there  was  no  implied  authority  on  the  part  of 
the  wife  to  bind  him  for  necessaries,  was  proper. 

7.  Same— Remabks  of  Tbial  Judox, 

Where  both  parties  agreed  that  the  jury 
might  remain  while  the  discussion  was  going  on 
as  to  the  law  that  should  be  incorporated  in  the 
instructions,  one  of  the  parties  could  not  com- 
plain because  the  court  in  the  presence  of  the 
Jury  stated  that  certain  facts  could  not  be  con- 
sidered because  of  the  agreed  theory  on  which 
the  case  was  tried,  and  that  such  facts  would 
not  be  pertinent  on  the  issues. 

Appeal  from  Circuit  Court,  Vernon  Coun- 
ty;   B.  O.  Thurman,  Judge. 

Action  by  H.  C.  Moore  against  William  T. 
Rose.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

M.  T.  January  and  J.  M.  Hull,  for  appel- 
lant. Lee  B.  Ewing  and  J.  R.  Moss,  for  re- 
spondent 

BROADDUS,  P.  J.  This  suit  was  com- 
menced before  a  Justice  of  the  peace  where 
It  was  tried  and  appealed.  The  statement 
filed  with  the  Justice  begins  as  follows:  "Ne. 
vada.  Mo.,  May  8th,  1906.  Mr.  William  Rose: 
In  account  with  Harry  C.  Moore.  •  •  *  •• 
Then  follows  an  Itemized  account  of  the  ar- 
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tlcles  Bold  and  the  value  of  each.  At  the 
time  of  the  sale  of  the  goods,  the  wife  and 
children  of  defendant  were  living  separate 
and  apart  fr<»n  him  an  account  of  his  al- 
leged misconduct  At  the  trial  plaintiff's 
counsel  In  his  opening  statement  to  the  jury 
referred  to  what  he  expected  the  testimony 
would  show  was  the  cause  of  the  wife  and 
children  leaving  their  home,  whereupon  de- 
fendant's counsel  said:  "Now,  If  it  please,  we 
desire  to  object  to  a  statement  of  this  kind, 
because  the  issue  in  this  case  must  neces- 
sarily be  this:  Whether  these  goods  were 
necessaries.  It  makes  no  difference  whether 
these  people  were  living  together,  or  living 
separate  and  apart;  the  obligation  of  the 
husband  is  the  same."  The  court  then  said : 
"On  the  part  of  the  defendant  it  is  conceded 
that  the  only  Issue  in  the  case  Is  whether  or 
not  these  articles  enumerated  were  neces- 
saries. Therefore  I  think  the  statement  of 
counsel  about  the  relation  between  husband 
and  wife  is  improper.  It  makes  no  differ- 
ence, under  the  concession  of  counsel."  The 
evidence  tended  to  show  that  the  goods  were 
in  the  nature  of  necessaries,  and  that  of 
defendant  that  the  wife  and  children  were 
already  sufficiently  supplied  with  all  that  was 
necessary.  At  the  close  of  the  evidence  the 
counsel  of  the  respective  parties  made  their 
arguments  to  the  court  as  to  the  law  of  the 
case  in  the  presence  of  the  Jury;  It  being 
agreed  that  there  was  no  objection  to  the 
hearing  being  in  their  presence.  After  the 
discussion  as  to  the  law  of  the  case  the  court 
said:  "In  this  case  the  court  has  proceed- 
ed upon  the  theory  that  the  wife  was  com- 
pelled to  abandon  her  home  on  account  of  the 
actions  and  conduct  of  the  husband.  Coun- 
sel for  defendant  having  stated  to  the  court 
in  the  beginning  that  the  only  question  In- 
volved in  this  case  was  as  to  whether  or  not 
the  goods  sued  for  were  necessaries,  in  coun- 
sel's objection  to  the  statement  of  counsel  for 
plaintiff  that  the  wife  In  this  case  was  driven 
from  her  home  on  account  of  the  cruelty  of 
her  husband.  The  court  having  sustained 
that  objection,  and  also  the  objection  by  the 
defendant  tending  to  show  that  the  wife  was 
driven  away  on  account  of  the  failure  of  the 
husband — "  At  this  point  defendant's  coun- 
sel interposed  as  follows:  "To  which  re- 
marks of  the  court,  in  the  presence  of  the 
jury,  the  defendant  excepts."  The  court  then 
said:  "The  court  inquired  of  counsel  before 
the  argument  as  to  whether  or  not  counsel 
desired  that  the  Jury  should  be  directed  to 
remain  outside  of  the  courtroom  during  the 
hearing;  counsel  having  agreed  that  there 
was  no  objection  to  the  hearing  being  in  the 
presence  of  the  jury. '  The  court  thereupon 
sustained  "the  objections  of  the  plaintiff  to 
all  testimony  In  relation  to  the  extent  of  the 
clothing  at  the  home  of  the  defendant  and 
brought  Into  Nevada  to  th«v  wife,  •♦♦  ex- 
cept that  the  jury  may  consider  the  same  in 
connection  with  other  facts  and  circumstan- 
ces In   determining  the  character  of  goods 


that  would  constitute  necessaries  In  the  sta- 
tion of  life  of  defendant." 

One  objection  to  plaintiff's  right  of  recov- 
ery is  that  the  statement  is  not  sufficient  to- 
support  the  judgment,  or,  in  other  words,, 
that  the  suit  is  upon  one  cause  of  action  and 
recovery  is  on  another.  The  assumption  of 
the  defendant  is  that  the  statement  implies- 
that  the  goods  were  sold  to  the  defendant, 
whereas  all  the  evidence  shows  that  they 
were  bought  by  the  wife.  This  is  a  mistake, 
as  will  be  seen  by  reference  to  the  heading  of 
the  accoimt,  which  merely  shows  that  de- 
fendant was  charged  with  the  goods.  And, 
if  the  theory  on  which  the  case  was  tried  was 
the  correct  one,  it  could  make  no  difference, 
as  a  purchase  made  by  the  wife  was  the  act 
of  defendant;    she  being  his  agent 

Another  objection  to  the  finding  of  the 
Jury  is  that  there  was  no  proof  of  the  value 
of  the  goods.  There  was  some,  but  it  was 
slight  The  plaintiff  was  asked:  "YHiat  did 
that  bin  of  goods  amount  to,  Hr.  Moore?"  to 
which  he  answered:  "I  think  the  entire 
purchase  price  was  something  like  $85."  It 
was  sufficient,  however,  to  carry  the  case- 
to  the  jury  on  the  question  of  value. 

The  defendant  lived  on  a  farm  some  dis- 
tance from  Nevada.  PlaintifiTs  attorney  sent 
the  constable  to  defendant's  home  to  make 
a  demand  upon  him  for  clothing  of  the  wife 
and  children,  that  the  wife  had  there  when 
she  left  home,  bat  he  refused  to  give  them 
up.  But  after  his  wife  had  made  the  pur- 
chase In  question  he  sent  them  to  her.  It 
was  this  evidence  as  to  that  clothing  that 
the  court  excluded,  except  so  far  as  it  tend- 
ed to  show  that  they  were  articles  of  a  "kind., 
and  character  adopted  and  suitable  to  her 
station  in  life,"  etc.  There  was  no  error  in 
that  respect,  for  the  reason  that,  while  be 
detained  the  clothing  from  his  wife  and 
children  with  her,  they  were  no  more  than 
If  they  had  not  existed  and  could  not  re- 
lieve the  necessity  for  such  articles. 

The  wife's  evidence  was  Introduced  to^ 
show  the  purchase  of  the  goods,  their  pur- 
pose, and  necessity  for  them.  This  Is  as- 
signed as  error;  the  argument  being  that 
while  the  wife  was  living  separate  and  apart 
from  her  husband  she  was  not  his  agent.  In 
Sauther  v.  Scruthcbfield,  28  Mo.  App.  150,  It 
Is  held  that  the  wife  is  the  agent  of  the 
husband  "so  long  as  she  is  not  separated  from 
him  by  her  fault"  We  must  assume  from 
the  position  taken  by  defendant  when  plain- 
tiff undertook  to  prove  that  the  wife  was 
driven  from  home  by  the  husband's  crnel 
treatment,  that  "It  makes  no  difference 
whether  these  people  were  living  together  or 
living  separate  and  apart,  the  obligation  of 
the  husband  Is  the  same";  that  the  defend- 
ant's theory  of  the  case  was  that  the  wife 
had  the  authority  to  bind  the  husband  for 
necessaries;  and  that  the  only  qnestlon  be- 
fore the  jury  was  whether  the  goods  in  ques- 
tion were  necessaries,  and  whether  the  wife 
and  children  were  In  want  of  them  at  the 
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time  she  made  the  purchase,  or  that  tbe 
husband  had  failed  to  supply  them.  Mc- 
Klmiey  v.  Guhman,  38  Mo.  App.  844.  There 
can  be  no  dispute  but  what  the  wife  is 
the  agent  of  the  husband  in  ttie  purchase  of 
necessaries  in  such  cases.  The  defendant 
aslced  the  court  to  instruct  the  Jury  on  bis 
theory  that  when  the  wife  and  husband  were 
liTing  apart  there  was  no  implied  authority 
on  the  part  of  the  wife  to  bind  him  for  neces- 
saries. The  court  refused  to  bo  Instruct. 
The  action  of  the  court  was  proi)er  for  the 
reason  given,  tliat  the  cause  was  being  tried 
upon  the  theory  that  the  obligation  of  the 
husband  was  the  same  whether  they  were 
living  apart  or  together. 

The  question  is  raised  as  to  the  propriety 
of  the  action  of  the  court  In  making  certain 
remarks  in  the  presence  of  the  Jury  to  which 
reference  has  been  had.  Ordinarily  what  the 
court  SaM  at  that  time  would  have  been 
Improper;  but,  as  both  parties  agreed  that 
the  Jury  might  remain  while  the  discussion 
was  going  on  as  to  the  law  that  should  be 
Incorporated  In  the  Instmctlons,  we  do  not 
think  defendant  has  any  cause  to  complain. 
The  court  was  merely  calling  attention  that 
certain  facts  would  not  be  considered,  be- 
cause under  the  agreed  theory  upon  which 
the  case  was  tried  they  would  not  be  pertl- 
-oent  on  the  Issues  to  be  submitted  to  the 
jury.  And  the  facts  to  which  the  court  al- 
luded were  those  that  defendant  had  from 
the  very  beginning  Insisted  were  not  proper 
on  the  Issues  as  he  understood  them  to  be. 

Finding  no  error  in  the  cause,  It  Is  af- 
Urmed.    AH  concur. 


•     LEWIS  V.  MUSE. 

(St  Louis  Court  of  Appeals.    Missouri.    March 
17,  i90a) 

1.  Evidence  —  Pabol  Evidence  —  Vabtino 
Wbitteh  IiTSTBUMBNT— Leases. 

In  an  action  on  a  promisBory  note,  where 
a  written  lease  recited  that  plaintiff  had  leased 
to  defendant  certain  lands,  without  stating  the 
namber  of  acres  leased,  for  a  consideration  of 
$300,  one-half  of  which  was  represented  by  the 
note  sued  on,  defendant  may  not  set  up  by  way 
of  coiuterclaim  that  the  tract  actually  contain- 
ed a  less  nnmber  of  acres  than  plaintiff  repre- 
sented it  to  contain,  since  that  would  vary  the 
terms  of  the  written  lease,  which  contained  the 
entire  understanding  of  the  parties. 

[Ed.  Note. — For  cases  in  point,  gee  Cent.  DIk. 
vol.  20,  Evidence,  «§  1736-1745.] 

2.  Sales— WABBANTtES—lMPLIEn  WARBANriES 
OF  QPAWTITT. 

Where  defendant  leased  from  plaintiff  cer- 
tain land  under  a  written  lease,  and  at  the  same 
time  purchased  a  certain  number  of  acres  of 
standing  corn  from  him,  paying  so  much  per 
acre,  plaintiff  representing  that  the  field  con- 
tained so  many  acres  of  com,  when,  in  fact,  it 
contained  a  less  number,  and  defendant  being 
unfamiliar  with  the  acreage  relied  on  the  same, 
the  representations  of  warranty  will  be  treated 
as  an  unplied  warranty,  and  the  damage  being 
apportionable,  in  an  action  by  plaintiff  on  a  note 
given  for  rent  of  the  farm,  defendant  may  re- 
-eover  by  way  of  counterclaim,  on  a  count  for 
money  had  and  received,  the  excess  amount  paid 
for  the  corn. 


3.  Same— Krowlxogk  of  Quahtixt— Imptjted 

ElNOWLEnOB. 

Defendant,  being 'unfamiliar  with  the  acre- 
age of  com  in  the  field,  and  relying  on  plain- 
tiff's statement  that  it  contained  a  certain  num- 
ber of  acres,  was  entitled  to  rely  on  such  rep- 
resentations, and  knowledge  of  the  namber  of 
acres  contained  In  the  field  cannot  be  Imputed 
to  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Diip 
vol.  43,  Sales,  S§  65-®.] 

4.  Sams— CooKTKBCSLAiM  fob  Bbcaoh  w  Wab- 

BANT7— NATUBK  OF   BbHEOT  —  ACTIOH    FOB 
MORET  RKCnVKD. 

Defendant  may  recover  on  his  counterclaim 
on  a  count  for  money  had  and  received  the 
amount  paid  for  the  corn  in  excess  of  the  actual 
number  of  acres  in  the  field ;  an  action  for 
money  had  and  received  being  the  proper  remedy. 

R.  Tbiaj>— Tbiai,  bt  Ooubt— Declarations  of 
Law  —  EaaojnauB  Diclabations  —  Whbn 
Maxkbial. 

Biven  if  a  finding  of  fact  by  the  court  under 
Rev.  St  1899,  §  685  [Ann.  St.  1906,  p.  704], 
providing  that  the  eonrt  shall  make  a  finding  of 
iact  at  the  request  of  either  party,  would  render 
error  in  declarations  of  law  immaterial,  where  no 
special  finding  was  requested,  but  the  court  meie- 
ly  recited  in  an  ordinary  judgment  of  law  cer- 
tain findings  of  fact,  errors  m  declarations  of 
law  are  material,  and  constitute  xsversible  er- 
ror. 

Appeal  ttom  drcult  Court,  Howell  Coun- 
ty; W.  N.  Evans,  Judge. 

Action  by  O.  W.  Lewis  against  J.  E.  Muse. 
From  a  Judgment  for  plaintift,  defendant  ap- 
peals.   Beversed  and  remanded. 

Livingston  &  Livingston,  for  appellant  M. 
B.  Morrow,  for  respondent 

OOODE,  J.  This  action  was  Instituted  on 
a  promlSfloiy  note  dated  September  l,  1904, 
by  which  defendant  promised  to  pay  on  July 
1,  1806,  to  the  order  of  plalntltT,  |1S0,  with 
Interest  at  the  rate  of  8  per  cent  per  annum. 
The  execution  of  the  note  was  admitted,  and 
In  defense  It  was  alleged  that  on  August  30, 
1904.  defendant  rented  from  plaintiff  a  farm 
in  Howell  county  representeS  by  plaintiff  to 
contain  200  acres  of  land  in  cultivation,  on 
which  representaUou  defendant  relied  and 
agreed  to  pay  $l.CiO  an  acre  cash  rent  for  the 
premises,  or  |300  in  all ;  that  defendant  paid 
half  said  rent,  or  9150,  at  the  time  of  the 
contract,  and  executed  the  note  in  suit  for 
the  other  half.  It  is  charged  the  cepresenta- 
tlon  regarding  the  quantity  of  land  in  culti- . 
vatlon  was  false,  as  In  truth  only  140  acres 
were  in  cultivation,  and  there  was  no  cousid- 
eratlon  for  the  rent  for  the  deficiency  of  60 
acres.  Hence  defendant  prayed  to  recover  by 
way  of  counterclaim  the  sum  of  $90,  or  $1.50 
an  acre  for  the  shortage.  For  another  count- 
erclaim defendant  stated  that  on  said  August 
31,  1904,  he  purchased  of  plaintiff  54  acres  of 
com  standing  in  the  field,  raised  and  eutUx'ty 
owned  by  plaintiff,  and  plalntlfTs  one-third 
of  40  acres  of  com  raised  on  his  premises  by 
his  tenant  Shaver,  and  plaintiff's  one-third  of 
40  acres  of  com  raised  on  his  premises  by  his 
tenant  George  Ball.  It  was  alleged  defendant 
agreed  to  pay,  and  did  pay,  $7  an  acre  for 
plalntllTs  Interest  In  these  three  lots  of  stand- 
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Ing  com ; .  that  plaintiff  represented  there 
were  54  acres  of  com  owned  exclusively  by 
himself,  and  40  acres  in  the  field  of  which 
he  owned  a  third  Interest  and  Shaver  the 
remainder,  and  40  acres  la  the  field  of  which 
he  owned  a  third  and  Ball  the  remainder; 
that,  instead  of  said  Quantities  of  com  being 
in  said  tracts,  there  were  only  al>out  40  in- 
stead  of  54  acres,  or  a  shortase  of  14  acr» 
in  the  field  owned  by  plaintiff  exclusively, 
and  only  about  2/i  acres  Instead  of  40  in  the 
Shaver  tract,  or  a  shortage  of  14  acres,  and 
only  about  25  acres  iu  the  Ball  tract,  or  a 
shortage  of  15  acres ;  that,  in  consequence  of 
the  misrepresentation,  defendant  paid  plain- 
tiff an  excess  of  $217  for  the  com ;  in  other 
words,  paid  for  31  acres  of  com  which  he  did 
not  get.  We  have  been  unable  to  make  the 
figures  regarding  the  three  deficiencies  alleg- 
ed in  the  answer  or  those  testified  to  by  plain- 
tiff tally  exactly  with  the  counterclaim  de- 
manded ;  but  nevertheless  the  testimony  tend- 
ed to  prove  defendant  had  paid  for  more  corn 
than  he  received.  The  testimony  for  defend- 
ant proved,  too,  tliat  plaintiff  made  the  al- 
leged representation  regarding  the  quantity 
of  com  in  the  tliree  tracts,  and  defendant 
iMught  and  paid  for  the  com  according  to 
plalntlfTs  statement.  Defendant  lived  in  an- 
other part  of  the  country,  and  was  unfamiliar 
with  the  farm  and  relied  on  what  plaintiff 
said.  He  paid  in  all  for  the  com  standing 
on  the  three  tracts  $568 ;  that  Is  to  say,  $469 
for  the  64  acres  raised  by  plaintiff  himself 
and  one-third  of  the  40  acres  raised  by  Shav- 
er, or  13%  acres.  The  two  tracts  were  stated 
to  contain  67  acres  more  or  less,  and  defend- 
ant paid  $7  an  acre,  or  $469.  He  paid  $100 
for  one-third  of  the  Ball  tract.  Defendant 
testified,  and  the  testimony  of  other  witnesses 
w«tt  to  prove,  the  sale  was  $7  by  the  acre. 
Plaintiff,  on  the  other  hand,  gave  testimony 
conducing  to  prove  his  utterances  about  the 
acreage  in  the' different  fields  were  merely 
expressions  of  opinion,  and  that  he  took  de- 
fendant through  the  fields  and  sold  him  the 
com  by  lot,  and  not  by  the  acre. 

On  (his  question  the  defendant  requested 
three  declarations  of  law,  the  purport  of 
which  was  that  if  the  court  found  from  the 
evidence  4>laintiff  represented  to  defendant 
there  were  a  certain  numl)er  of  acres  of  com 
in  each  tract,  and  defendant  relied  on  these 
representations  and  agreed  to  pay  $7  an  acre 
for  the  com  and  did  pay  at  this  rate,  when 
in  fact  plaintiff  had  not  the  number  of  acres 
represented,  then  defendant  was  entitled  to 
recover  on  his  counterclaim  an  amount  equal 
to  the  total  price  of  the  acreage  not  received 
at  $7  an  acre.  The  court  refused  these  dec- 
larations of  law.  It  win  be  observed  that 
the  note  in  suit  arose,  not  out  of  the  trans- 
action regarding  the  sale  of  the  corn,  but  out 
of  the  renting  of  the  farm.  This  was  done  by 
a  writing  entered  into  In  August,  1904.  The 
writing  merely  recited  that  plaintiff  rented 
or  leased  to  defendant  the  lands  composing 


the  farm,  describing  them,  in  consideration 
of  the  sum  of  $300,  $150  to  be  paid  In  cash, 
the  receipt  of  which  was  acknowledged,  and 
the  remaining  $150  to  l>e  evidenced  by  a 
promissory  note.  These  are  the  material 
parts  of  the  lease.  Defendant  swore  plain- 
tiff represented  there  were  200  acres  of 
land  in  cultivation,  and  that.  In  reliance  on 
said  representation,  defendant  agreed  to  pay 
$300  rent  He  paid  $150  down,  and  gave  his 
note  for  the  remainder.  It  turned  out  there 
were  only  150  acres  in  cultivation.  Plaintiff 
said  he  heard  nothing  of  any  difference  be- 
tween him  and  the  defendant  growing  out  of 
the  transaction  until  after  plaintiff  liad 
trouble  with  his  wife,  who  sued  him  for  a 
divorce.  Afterwards  tils  wife  withdrew  the 
suit  and  returned  to  him,  and  in  February  or 
March,  1906,  it  seems  plaintiff  asked  defend- 
ant for  some  mon^  on  the  note,  though  it 
was  not  then  due.  Plaintiff  gave  as  a  reason 
for  his  request  an  intention  to  buy  some  land. 
Defendant  then  asserted  there  was  a  shortage 
In  the  number  of  acres  in  cultivation.  On 
this  Issue  of  fact  defendant  requested  the 
court  to  declare  that  if  plaintiff  represented 
he  had  200  acres  of  land  in  cultivation  and 
defendant  agreed  to  pay  him  $1.50  an  acre 
therefor,  relying  on  the  representation,  and 
the  court  foimd  there  was  a  less  quantity  of 
land  In  cultivation  than  was  represented,  de- 
fendant was  entitled  to  recover  the  difference 
between  the  $300  agreed  to  be  paid  for  the 
200  acres  and  the  product  of  the  number  of 
acres  actually  in  cultivation  at  $1.60  an  acre. 
This  declaration  was  refused.  No  q>eclai 
finding  of  facts  was  requested  by  eitlier 
party ;  but  in  giving  Judgment  for  the  plain- 
tiff the  court  recited  there  vras  no  fraud,  acci- 
dent, or  mistake  in  the  execution  of  the  note, 
or  the  execution  of  the  contract  for  the  sale 
of  the  com,  or  in  the  contract  for  the  renting 
of  the  farm.  It  found,  further,  the  basis  of 
the  contract  for  the  sale  of  the  com  was  not 
by  the  acre,  but  in  bulk,  and  defendant  had 
no  legal  or  equitable  defense,  counterclaim, 
or  set-off  against  plaintiff's  cause  of  action, 
but  was  indebted  to  plaintiff  on  the  promis- 
sory note  In  suit  Wherefore  it  was  adjudg- 
ed plaintiff  recover  the  principal  and  Interest 
due  on  the  note,  amounting  to  $163,  and  de- 
fendant take  nothing  by  way  of  counterclaim 
or  set-off. 

It  will  be  observed  that  in  the  counter- 
claim for  the  alleged  deficiency  in  the  num- 
ber of  acres  of  land  in  cultivation  defendant 
seeks  to  vary  the  written  lease  and  ingraft 
a  new  stipulation  on  it  The  writing  recited 
plaintiff  had  leased  to  defendant  certain 
lands  in  Howell  county  for  the  year  1906, 
saying  nothing  about  the  number  of  acres, 
or  that  the  farm  was  leased  by  the  acre.  The 
consideration  was  recited  to  be  $300— $150 
cash  and  a  promissory  note  for  the  remain- 
der. If  defendant  was  led  into  this  contract 
by  fraud,  he  might  have  rescinded  it  had  he 
taken  steps  to  rescind  in  a  reasonable  time. 
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But  be  did  not  He  retained  tbe  land  daring 
the  period  of  tbe  lease,  and  now  seeks  to 
evade  paying  rent  by  setting  np  a  misrepre- 
sentation. It  1b  not  charged  there  was'  any 
fraud  on  the  part  of  plalntitr;  but,  if  be 
was  induced  to  act  by  a  false  representation 
on  which  he  bad  a  right  to  rely,  he  might 
have  rescinded  by  taking  timely  steps  even 
if  the  representation  was  not  fraudulently 
made.  Melton  ▼.  Smith,  63  Mo.  315;  Hart 
T.  Handlln,  43  Mo.  171;  Culbertson  v.  Young, 
86  Mo.  App.  277.  Bat  he  took  no  step  to 
rescind,  nor  does  he  now  ask  a  rescission. 
What  he  asks  Is  damages  on  bis  counterclaim 
in  consequence  of  a  misrepresentation,  not 
alleged,  as  said,  to  have  been  fraudulently 
made.  This  might  be  another  reason  for  re- 
fusing to  allow  t&e  counterclaim  at  law;  but 
a  sufficient  reason  is  that  it  seeks  In  the 
form  of  a  legal  action  to  recover  for  the 
breach  of  a  verbal  stipulation  when  the  con- 
tract itself  was  written,  and  was  expressed 
to  embody  the  entire  understanding  of  the 
parties.  In  this  regard  the  present  case  is 
similar  to  Tracy  v.  Iron  Works  Co.,  104  Mo. 
103, 16  &  W.  203,  wherein  a  counterclaim  for 
breach  of  a  verbal  stipulation  between  a  les- 
sor and  a  lessee  was  rejected  because  the 
lease  was  In  writing.  The  court  did  not  err 
In  refusing  the  declaration  of  law  requested 
on  this  counterclaim. 

Tbe  cotinterclalm  for  money  had  and  re- 
ceived in  consequence  of  defendant  having 
paid  for  more  com  in  the  fields  than  was 
delivered  to  him  stands  on  a  different  footing. 
According  to  his  testimony,  and  he  was  cor- 
roborated well  by  other  witnesses,  he  bought 
so  many  acres  of  com  at  $7  an  acre,  and 
there  was  a  large  deficiency  in  the  number 
of  acres  turned  over  to  him.  Beyond  ques- 
tion money  paid  in  excess  on  such  a  contract 
when  the  purchaser  relied  on  the  representa- 
tions of  the  seller  as  to  the  quantl^  of  the 
article  sold,  and  might,  in  reason,  rely  on  it, 
can  be  recovered  back  in  an  action  for  money 
had  and  received.  If  defendant  swore  truly, 
he  relied  entirely  on  plaintiff's  statement  as 
to  the  number  of  acres  of  corn.  He  was  un- 
familiar with  the  acreage  of  the  land,  and 
plaintiff  was  familiar  with  it  as  the  owner. 
Hence  defendant  cannot  be  charged  with 
lack  of  ordinary  prudence,  nor  can  knbwledge 
be  Imputed  to  him  because,  by  proper  dili- 
gence, be  would  have  obtained  it.  Brownlee 
T.  Hewitt,  1  Mo.  App.  360;  Arthur  v.  Mf^. 
Co.,  12  Mo.  App.  335.  In  cases  like  this  one 
the  representation  of  quantity  is  treated  as 
an  Implied  warranty,  for  a  breach  of  which 
damages  are  recoverable.  15  Am.  &  Bng. 
Ency.  Law,  1214;  Rommel  v.  Wingate,  103 
Mass.  327;  Rockford,  etc.,  R.  R.  v.  Lent,  63 
111.  288;  Smith  ▼.  Lewis,  40  Ind.  99;  Ort- 
man  v  Oreen,  26  Mich.  200;  Clifton  ▼. 
Sparks,  82  Mo.  115.  This  is  true  even  when 
tbe  failure  is  partial,  if  the  consideration  is 
susceptible  of  apportionment ;  that  is  to  say, 
if  the  part  for  which  the  consideration  fail- 


ed can  be  divided  from  tbe  entire  sum  paid 
and  the  purchaser  reimbursed  without  In- 
justice. 8  Paige,  Cont  1473,  1476;  1  Par- 
sons, Cont.  (Otb  Ed.)  500.  In  the  present 
case^  If  the  sale  was  (7  an  acre  and  there 
were  fewer  acres  than  plaintiff  said,  there 
will  be  no  difficulty  in  apportioning  the  par- 
chase  money  so  as  to  reimburse  defendant. 
We  are  therefore  of  the  opinion  the  court 
erred  in  refusing  the  declarations  of  law  re- 
quested on  this  counterclaim.  The  action 
for  money  bad  and  received  is  the  proper 
remedy  to  recover  such  a  deficiency.  8  Paige, 
Contracts,  1476 ;  1  Parsons,  snpra. 

It  has  not  been  contended  the  finding  of 
facts  by  the  court  would  render  its  error  in 
passing  on  the  declarations  of  law  imma- 
terial. Perhaps  this  might  be  the  conse- 
quence of  the  findings  if  they  had  been  re- 
quested by  either  party,  and  hence  had  been 
made  In  conformity  to  section  696  of  the  Re- 
vised Statutes  of  1809  [Ann.  St  1906,  p. 
704].  There  have  been  contrary  rallngs  on 
the  question  of  whether  findings  under  this 
section  render  declarations  of  law  unneces- 
sary, as  will  be  seen  by  reading  these  cases 
Kostuba  T.  MUler,  137  Mo.  161,  38  S.  W.  946 
Sutter  V.  Raeder,  149  Mo.  297,  SO  S.  W.  813 
Insurance  Co.  v.  Tribble,  86  Mo.  App.  546. 
In  the  present  case  the  court  merely  recited 
in  an  ordinary  Judgment  at  law  certain  find- 
ings of  fact,  without  a  request  from  either 
party,  and  in  such  an  Instance  we  think  there 
in  no  doubt  the  rulings  on  the  declarations 
of  law  must  be  treated  as  material. 

The  Judgment  is  reversed,  and  tbe  cause 
remanded.    All  concur. 


GURLET  BROS.  v.  BUNCH. 

(Kansas  City  Court  of  Appeals.     MlssonrL 

March  2,  1908.    Rehearing  Denied 

Apnl   6,   1908.) 

1.  ALITSATIOn     OF    INSTBTJUENTS    —    PABTIKS 

Making — Chattei.  Mobtoaqes — Si&anoebs. 
While  an  alteration  of  a  chattel  mortgage 
by  the  mortgagee  or  his  authorized  agents,  pend- 
ing a  snit  for  the  possession  of  the  mortgaged 
chattel,  renders  the  mortgage  void,  yet,  if  the  al- 
teration is  made  by  a  stranger,  the  mortgage  is 
not  affected. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Alteration  of  Instruments,  {  61.] 

2.  Bvidbkcb—Rklkvarot— Vai.uk  ot  Use  or 

HOKBB. 

In  replevin  for  a  mare,  on  the  Issue  of  the 
damages  sustained  by  the  taking  the  defendant 
was  asked:  "What  was  the  mare  worth  to  yon 
per  day,  the  use  of  her?"  Tie  answer  was: 
When  we  get  a  horse,  we  have  to  pay  50  cents 
a  day,  or  $1  a  day."  Held  that,  thoagh  the 
question  was  improper,  the  answer  was  admis- 
sible in  evidence,  as  it  was  equivalent  to  saying 
what  was  customary. 

8.    RBPLEVIN— EvmENCE— ADM1BSIBII.ITT. 

In  replevin  for  a  five  or  six  year  old  mare, 
on  tbe  Issue  of  tbe  damages  sostained  by  the 
taking  defendant  may  testify  that  the  horse  was 
worth  50  cents  to  |1  a  day,  and  it  is  not  neces- 
sary to  prove  that  it  was  a  work  animal,  since 
it  will  be  assumed  that  a  horse  five  or  six  years 
of  age  was  suitable  for  such  usee  as  horses  usual- 
ly are  of  that  age  and  value. 
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4.  Justices  or  thx  Peaok— Counixbclajus— 
Repmvin. 

Under  Rev.  St.  1889,  {  8921  (Ann.  St 
1900,  p.  2163],  relating  to  replevin  in  justice 
court,  providing  that,  in  cases  where  the  verdict 
is  for  defendant  as  to  the  right  of  the  property, 
the  jnry  shall  also  find  damages  for  withholding 
of  the  property,  no  counterclaim  need  be  filed, 
or  any  verbal  claim  made  fw  such  dajoagee,  iu 
order  to  recover  them. 

5,  Replevin  —  Dauaqes  fob  Detention  — 

COUNTERCXAm. 

Where  a  defendant  seeks  damages  for  the 
taking  of  property  replevied  in  a  suit  brought  in 
the  circuit  court,  in  order  to  recover  such  dam- 
ages, he  must  file  a  counterclaim  for  the  same. 

Appeal  from  Olrcuit  Oourt,  Jasper  Coun- 
ty; Howard  Gray,  Judge. 

Replevin  by  Gurley  Bros,  against  Bora 
Bunch  to  secure  possession  of  a  horse.  From 
a  judgment  tor  defendant,  plaintUZs  appeal. 
AfUrmed. 

D.  H.  Kemp  and  R.  H.  Davis,  for  appel- 
lants. 

BROADDU8,  P.  J.  This  Is  a  suit  in  re- 
plevin for  the  possession  of  a  horse.  The 
plaintiffs'  claim  of  a  title  arises  out  of  a 
mortgage  given  to  secure  tbe  payment  of  a 
certain  note,  past  due  at  the  beginning  of 
the  suit  on  tbe  10th  day  of  June,  1905.  The 
cause  was  begun  in  a  justice's  court,  from 
which  an  appeal  was  taken  to  tbe  circuit 
court  Tbe  defense  was  that  tbe  mortgage 
had  been  altered  since  its  execution.  The 
evidence  tends  to  show  ttiat  since  the  trial 
in  the  justice's  court  the  writing  had  been 
changed  by  the  insertion  of  tbe  name  of  de- 
fendant in  tbe  body  tbereot  Tbe  judgment 
was  for  tbe  defendant,  from  which  plaintiffa 
appealed. 

Tbe  court  properly  Instructed  the  jury 
that.  If  tbe  mortgage  bad  been  changed  since 
the  beginning  of  this  suit  by  plaintiffs  or 
their  authorized  agents,  they  would  find  for 
the  defendant;  and  on  behalf  of  plaintiffs 
the  jury  were  instructed  that  if  such  change 
had  been  made,  before  the  jury  could  find 
for  the  defendant,  they  must  further  find 
that  tbe  alteration  was  made  by  plaintiffs,  or 
by  some  one  authorized  by  them  to  do  so. 
Tbe  court  properly  declared  tbe  law  of  the 
case  (Kelly  v.  Tbuey,  143  Mo.  422,  45  S.  W. 
800);  and  tbe  verdict  on  that  Issue  was  sup- 
ported by  tbe  evidence. 

Tbe  defendant  was  permitted  to  testify  to 
tbe  value  of  tbe  loss  of  service  of  tbe  mare 
from  the  day  of  taking  until  the  day  of  trial 
to  be  50  cents  a  day.  Tbe  objection  to  this 
evidence  is  that  there  was  no  evidence  that 
tbe  animal  was  a  work  animal,  or  that  de- 
fendant had  use  for  her  during  the  time. 
She  was  asked:  "What  was  tbe  mare  worth 
to  you  per  day,  the  use  of  her?"  The  ques- 
tion was  objected  to  "as  not  the  proper  way 
to  prove  the  value  of  the  use  of  the  mare." 
The  answer  was:  "When  we  get  a  horse 
we  have  to  pay  50  cents  a  day  or  $1  a 
day."  The  question  was  improper,  but  the 
answer  was  admissible.    It  was  equivalent 


to  saying  what  was  customary;  and  the  ar- 
gument that  it  was  not  admissible  without 
proof  that  it  was  a  work  animal  is  not 
sound.  It  will  be  assumed  that  a  horse  five 
or  six  years  of  age  was  suitable  for  such  use 
as  horses  usually  are  of  the  same  age  and 
value. 

Tbe  defendant  was  allowed  damages  for 
the  taking  and  detention  of  the  horse.  The 
defendant  did  not  file  any  coimterclaim  set- 
ting up  damages,  or,  so  far  as  the  record 
shows,  make  any  verbal  claim  for  any.  It 
was  not  necessary  to  do  so.  Section  3921, 
Rev.  St  1899  [Ann.  St  1906,  p.  2163],  pro- 
vides that,  in  cases  where  the  verdict  Is  for 
the  defendant  as  to  the  right  to  the  property 
in  controversy,  the  jury  shall  find  also  for 
such  damages  for  withholding  of  the  prop- 
erty as  may  be  just  and  proper.  The  rule 
would  be  different  If  tbe  cause  bad  originated 
In  tbe  circuit  court 

Other  questions  raised  are  unimportant 

AlBrmed.    All  concur. 


RACKLIFFE  et  aL  v.  DUNCAN  et  at 

(Kansas  City  Court  of  Appeals.     Missouri. 

Feb.  IT,  1908.    Rehearing  Denied 

April  6,  1908.) 

1.  MxmiOIPAL  GOKPOBATIONS  —  PBOCEEDINOS 
OF  COUNCII/— ADJOUBNED  MEETIKOS — SXATU- 
TOBY   PBOVISIONB. 

Laws  1903.  p.  70  [Ann.  St  1906,  {  5490], 
provide  for  a  regular  monthly  meeting  of  the 
common  oouncil  of  a  city  of  the  second  class, 
and  authorise  the  council,  on  motion,  by  a  two- 
thirds  vote  of  all  tbe  members  elect,  to  adjourn 
to  a  date  named  in  the  motion,  and  further  pro- 
vide ^ge  71  [section  5501])  that  a  majority  of 
the  mei^rs  elect  shall  constitute  a  quomm, 
but  that  a  smaller  number  may  adjourn  from 
time  to  time.  At  a  regularly  adjourned  meeting 
of  a  common  council  composed  of  13  councilmen 
and  the  president  lO  councilmen  and  the  presi- 
dent were  present.  The  president  excused  5 
councilmen,  whereupon,  because  of  the  lack  of 
a  quorum,  the  council  adjourned  to  a  date  named. 
Held,  that  the  minority  thus  left  was  authorised 
to  adjourn  to  a  special  date,  and  a  meeting  in 
pursuance  of  a  regular  adjournment  taken  on 
tbe  date  fixed  was  valid. 

2.  Appeal  —  Review— rEESUifPTioNS— Mat- 
ters Shown  bt  Record. 

In  the  absence  of  a  showing  to  the  con- 
trary, the  Appellate  Court  must  presume  tiiat 
the  withdrawing  members  were  excused  for  good 
cause,  and  not  for  the  purpose  of  evading  the 
restrictions  of  the  statute. 

8.  Municipal  Oorpobatiows  —  Speciai,  As- 
sessments—Exemptions. 

A  condition  in  a  deed  of  land  to  a  city  tor 
the  purpose  of  widening  a  street  that  the  cit7 
would  pave,  gutter,  and  curb  the  street  and 
keep  tbe  same  in  repair,  is  void,  and  inoperative 
to  exempt  an  owner  from  special  assessments  for 
improvement  of  the  street  since  a  municipality 
has  no  power  to  grant  exempUon  from  taxes, 
general  or  special,  or  to  discriminate  in  favor 
of  any  property, 

4.  Same  — Public  Iicpbovements  — "Reoon- 
STRucnoN  Work"  —  What  Cokstituiks 
"Repair  Work." 

^^^le^e.  under  a  single  ordinance,  a  new 
pavement  is  to  be  laid,  and  the  old  curbing  and 
guttering  must  be  reset  and  replaced  in  part,  the 
curbing  and  guttering  are  "reconstruction  work," 
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tlK>iuh  the  contractor  i*  required  to  utUiae  utv- 
ic?aRe  old  curb  and  gtitter  stones,  and  not  "re- 
pair work,"  within  Her.  St.  1899,  S  5681  [Ann. 
fit  190&  p.  2882],  providing  that  the  coat  of 
repair  ot  enrbing  or  guttering  sball,  when  not 
'done  by  the  owner  liabla  therefor  in  the  first  in- 
stance, be  paid  ont  of  the  general  revenue  of 
the  dtr,  and  the  cost  of  the  curbing  and  gutter- 
ing wa*  property  included  in  special  tax  bills. 

Appeal  from  Circuit  Court,  Buchanan 
County;  Henry  M.  Ramey,  Judge. 

Action  by  3.  R.  Rackliffe  and  another 
against  Josephine  A.  Duncan  and  another. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Affirmed. 

Charles  F.  Strop  and  Eugene  SllTerman, 
(or  appellants.  Fulkerson,  Graham  &  Smith, 
(or  respondents. 

JOHNSON,  J.  AcUon  on  special  tax  bills 
belonging  to  a  aeries  lasned  by  the  city  of  St. 
Josq>ta  in  payment  of  the  cost  of  paving 
Messanie  street  from  the  east  line  of  Tenth 
street  to  the  vest  line  of  Fifteoith  street 
A  jury  was  waived  by  consent  of  the  parties, 
judgment  was  entered  for  plaintiffs  for  the 
(uU  amount  demanded,  and  de.fendants  ap- 
pealed. 

The  bills  Issued  April  13,  1904,  are  claimed 
to  be  invalid  on  the  groand  tbat  the  meeting 
«f  the  common  council  at  which  the  ordi- 
nance providing  for  the  improvement  was 
passed  was  not  convened  In  a  manner  au- 
thorized by  law.  St  Joseph  is  a  dty  of  the 
second  class,  and  at  the  time  of  the  passage 
of  the  ordinance  was  operating  -under  an  act 
passed  by  the  Legislature  In  1903  relating 
to  cities  of  tbat  class.  Laws  1903,  p.  68 
TAnn.  St  1906,  f  5490]  et  seq.  The  legisla- 
tive body  of  the  city  was  composed  of  13 
conndlmen  and  a  presldott,  who  was  not 
entitled  to  vote  except  in  case  of  a  tie.  The 
statntes  provide  (Laws  1908,  p.  70):  "Such 
common  council  sball  bold  a  meeting  on  the 
third  (3rd)  Monday  in  April  In  each  year  and 
tliereafter  on  the  first  (Ist)  Monday  of  each 
and  every  month  in  the  year,  which  sball  be 
known  as  the  'Regular  Monthly  Meeting,' 
and  the  common  council  may,  on  motion,  by 
a  two-thirds  (2-8)  vote  of  all  the  members 
elect,  adjourn  to  meet  at  a  date  and  hour  to 
be  named  in  the  motion,  and  at  such  adjourn- 
ed meeting  ail  unfinlsbed  business  must  first 
be  transacted.  Tlie  mayor  may,  by  proclama- 
tion, convene  the  common  cotmcil  in  special 
session,  at  which  no  business  shall  be  trans- 
acted except  such  as  may  have  been  especial- 
ly named  in  tlie  proclamation  of  the  mayor" 
— and,  farther,  that  "a  majority  of  tl>e  mem- 
bers elect  shall  constitute  a  quorum  for  the 
transaction  of  business,  but  a  smaller  num- 
ber may  adjourn  from  time  to  time  and  may 
eotnpel  the  attendance  of  the  absent  members 
in  such  manner  and  tmder  such  p^ialties  as 
it  may  prescribe"  (page  71  [section  5501]). 
The  act  contains  no  provision  for  an  ad- 
journment of  the  council  to  a  day  cortaln  in 
oases  where  the  members  present  constitute 


a  majority,  but  not  two-thirds  of  the  mem- 
bers elect  It  appears  from  the  record  of  ttte 
proceedings  of  the  council  Introduced  In  evi- 
dence by  defendants  that  the  council  met  in 
regular  monthly  session  on  the  3d  day  of 
August,'  1903,  and  regularly  adjourned  from 
time  to  time  until  the  IStfa  of  August,  when 
it  met  pursuant  to  the  preceding  adjourn- 
ment The  record  of  tluit  meeting  is  as  fol- 
lows: 

"St  Joseph,  Mo,,  Aug.  18,  1903. 

"The  common  councU  met  pursuant  to  ad- 
journment, there  tielng  present  Councllmen 
Andriano,  Barkley,  Barrett,  CrandeU,  FoUer- 
ton,  Hicks,  Horn,  Klos,  Reeves,  S«ck,  Xliay- 
er — ^11;  absent  Councllmen  Bruce,  Canmoa, 
Imel— 8.  President  Sack  In  the  chair.  On 
motion  of  Councilman  Barkley  the  reading  of 
the  minutes  of  the  last  meeting  was  dispens- 
ed with. 

"Councilman  CrandeU  was  excused  by  the 
diair.  Cduacllmen  Thayer.  Klos,  Andriano 
and  Hicks  were  excused  by  the  chair. 

"4899.  Because  of  the  lack  of  a  avonim  the 
council  adjourned,  on  motion  of  Oooncilman 
Fullerton,  to  Tborsday,  August  20,  1908,  at 
10  o'clock  a.  m." 

At  the  meeting  held  on  August  20th  anoth- 
er adjournment  was  had  to  Monday,  August 
24th,  at  8  o'clock  p.  m.  The  adjourned  meet- 
ing held  on  the  last-named  date  was  the  one 
at  which  the  ordinance  in  question  was 
passed. 

Counsel  for  defendants  argue  that  "a  valid 
ordinance  can  be  passed  only  when  the  city 
council  is  assembled  and  acting  as  an  or- 
ganized body  at  a  meeting  held  according  to 
law,"  and  that  tiie  special  meeting  at  whlcb 
tbe  ordinance  was  passed  was  not  held  ac- 
cording to  law;  for  the  reason  that  the  mo- 
tion to  adjourn  adopted  at  the  intermediate 
meeting  held  on  August  ISth  was  not  passed 
in  accordance  with  tbe  requirements  of  the 
statute,  since  Its  object  was  to  adjourn  to  a 
day  preceding  the  next  regular  meeting  day, 
and  it  received  only  six  votes — a  less  number 
than  two-thirds  of  the  members  elect — 
though  the  meeting  was  organized  with  a 
quortun  present.  In  the  absence  of  statutory 
restrictions  the  legislative  body  of  a  munic- 
ipality, when  lawfully  In  session  with  a 
quorum  present,  has  the  inherent  power  to 
adjourn  by  majority  vote  to  a  future  date 
(McQulIIen  on  Mtmlc.  Ord.  $  111;  Dillon  on 
Munic.  Corp.  (4th  Bd.)  (  269;  1  Beach  on 
Public  Corp.  §  268);  but  where,  as  in  the  pres- 
ent case,  the  times  for  the  holding  of  regular 
meetings  and  the  method  to  be  followed  for 
the  holding  of  special  meetings  are  made  tlie 
subject  of  express  statutory  enactment,  such 
regulations  must  be  strictly  followed,  and 
tbe  failure  to  comply  with  them  in  adjourn- 
ing to  a  special  time  will  invalidate  the  ad- 
journed meeting,  and  its  proceedings  will  be 
r^^rded  as  coram  non  jndlce,  and  void.  The 
statutes  relating  to  cities  of  the  second  class 
define  tbe  charter  powers  of  the  city  of  St 
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Joseph.  They  stand  as  the  embodiment  of 
the  Const!  tutloii,  and  their  restrictions  com- 
mand absolute  obedience.  Forry  v.  Ridge,  50 
Ifo.  App.  615.  We  must  looli  to  their  provi- 
sious  for  the  method  by  which  the  common 
council  could  adjourn  the  special  meeting 
held  on  Au^st  18th  to  another  special  ses- 
sion, and,  should  we  find  that  such  method 
was  not  substantially  followed  in  the  pas- 
sage of  the  motion  to  adjourn,  the  subsequent 
special  meetings,  dependent  for  their  validi- 
ty on  the  regularity  of  that  act,  must  be  pro- 
nounced void,  and  the  ordinances  enacted  at 
them  regarded  as  coram  non  Judice.  When 
tbo  meeting  was  organized  11  of  the  14  mem- 
bera  elect  were  present.  Under  the  statute 
a  majority  would  constitute  a  quorum.  Not 
only  was  a  quorum  present,  but  the  number 
was  sufficient  to  pass  a  motion  to  adjourn  to 
a  special  session  by  a  two-thirds  vote  of 
the  members  elect.  But  before  such  motion 
was  offered  6  members  were  excused  by  the 
chair,  and  presumably  withdrew.  This  left 
the  meeting  without  a  majority  of  the  mem- 
bers elect  present,  and  therefore,  without  a 
quorum.  We  are  of  opinion  that  the  minori- 
ty thus  left  was  authorized  to  adjourn  to  a 
special  day  by  the  statutory  provision  that 
"a  smaller  number  (than  a  majority)  may 
adjourn  from  time  to  time,"  etc.  We  can 
perceive  no  good  reason  for  the  distinction 
attempted  to  be  drawn  by  counsel  for  defend- 
ants between  cases  where  the  meeting  is  dis- 
organized by  the  withdrawal  of  a  sufficient 
number  of  members  to  break  the  quorum  and 
whore  the  required  number  to  constitute  a 
quorum  faHs  to  appear  at  the  meeting.  In 
either  event,  there  being  a  lack  of  a  quorum, 
the  statute  we  have  quoted  should  apply. 
Counsel  argue  that  the  members  withdrew 
for  the  express  purpose  of  breaking  the  quo- 
rum in  order  that  an  adjournment  might  be 
made  by  the  minority  to  a  day  certain.  But 
there  is  nothing  in  the  record  before  as  to 
Indicate  such  purpose,  and,  in  the  absence  of 
a  showing  to  the  contrary,  we  must  presume 
that  the  withdrawing  memtwrs  were  excused 
for  good  cause,  and  not  for  the  purpose  of 
evading  the  restrictions  of  the  statute.  These 
considerations  lead  to  the  conchislon  that  the 
motion  to  adjourn  was  adopted  legally,  and 
therefore  that  the  special  meeting  at  which 
the  ordinance  in  question  was  passed  was 
convened  and  held  In  the  manner  prescribed 
by  law. 

For  a  further  defense  defendants  rely  on 
the  conditions  of  a  certain  deed  executed  and 
delivered  by  the  owner  of  the  land  against 
which  the  bills  In  controversy  were  issued  to 
the  city,  under  which  It  Is  claimed  that  the 
property  was  to  be  exempt  from  special  as- 
sessments for  the  improvement  of  Messanie 
street.  It  appears  that  In  1871  Frederick  W. 
Smith,  who  then  owned  the  land,  deeded  to 
the  city  a  strip  30  feet  wide  for  the  purpose 
of  widening  the  street,  on  the  express  con- 
sideration that  the  city  wonld  pave,  gutter. 


and  curb  the  street,  and  "keep  the  same  In  re- 
pair." It  Is  well-settled  law  in  this  stats 
that  a  municipal  corporation  has  no  power 
to  grant  exemption  from  taxes  either  general 
or  special,  and  a  contract  which  undertakes 
to  do  BO  Is  void,  nor  can  municipalities  dis- 
criminate in  favor  of  any  prop^ty.  The 
charter  of  the  city  of  St  Joseph  In  force  at 
the  time  it  received  the  deed  from  Mr.  Smith 
contained  no  provision  authorizing  the  city 
to  contract  for  the  exemption  of  any  proper- 
ty from  special  assessments,  and  the  grant 
must  be  held  to  have  been  made  by  the  gran- 
tor, with  full  knowledge  of  the  fact  that  be 
oould  not  by  any  contract  with  the  city  re- 
lieve his  property  of  Its  proportional  share  of 
future  special  assessments  levied  for  street 
improvements.  The  opinion  In  the  case  of 
Yrana  v.  City  of  St  Louis;  164  Mo.  146,  64 
S.  W.  180,  where  the  subject  Is  exhaustively 
treated,  decides  the  question  under  consider- 
ation adversely  to  the  contention  of  defend- 
ants, and  may  be  consulted  for  a  full  exposi- 
tion of  the  principle  we  are  applying. 

Objection  is  made  to  the  Indnsion  in  the 
tax  bills  of  the  cost  of  the  curbs  and  gutters. 
Section  3681,  Rev.  St  1889  [Ann.  St  1906,  p. 
2882],  provides  that  "the  costs  of  repairing, 
*  *  *  curbing  or  guttering  shall,  when  not 
done  by  the  owner  of  the  property  liable 
therefor  in  the  first  Instance,  be  paid  out  of 
the  general  revenue  of  the  dty."  It  is  insist- 
ed that  In  the  present  Instance  the  improve- 
ment as  far  as  it  relates  to  the  curbing  and 
guttering  should  not  be  treated  as  a  work 
of  reconstruction,  but  as  one  of  repair.  We 
are  of  opinion  that  the  ordinance  and  state- 
ment of  work,  which  are  the  only  sources  of 
information  aiforded  by  the  record,  show 
that  the  work  under  consideration  was  part 
of  a  general  scheme  and  plan  for  the  Improve- 
ment of  the  street  and  therefore  should  be 
classed  as  reconstruction.  The  mere  tact 
that  the  contractor  was  required  to  utilize 
the  old  curb  and  gutter  stones  which  were 
serviceable  was  not  of  itself  sufficient  to 
characterize  that  part  of  the  improvemott  as 
one  of  repair.  If  a  man  should  tear  down 
one  of  the  walls  of  his  bouse  and  rebuild  it 
that  would  be  a  mere  r^air  made  on  an  old 
house;  but,  if  he  should  build  a  new  house  on 
the  site  of  the  old  and  use  one  of  the  old 
walls  in  the  new  building,  nevertheless  be 
would  have  a  new  structure,  and  the  old  wall 
would  be  considered  a  part  of  it  Caskey  ▼. 
Edwards  (not  yet  officially  reported;  Mo. 
App.)  107  S.  W.  37.  So  in  the  case  of  street 
Improvements  where,  under  a  single  ordi- 
nance, a  new  pavement  is  to  be  laid  and  the 
old  curbing  and  guttering  must  be  reset  and 
much  of  it  replaced  with  other  material  In 
order  to  produce  a  uniform  construction,  no 
good  reason  can  appear  for  saying  that  one 
part  of  the  work,  viz.,  the  paving  of  the  road- 
way, should  be  regarded  as  a  reconstmction, 
and  another  and  just  as  important  part — 
the  curbing  and  guttering — be  treated  as  re 
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pain.  We  do  not  consider  tbe  facts  before 
UB  to  be  the  same  In  all  essential  particulars 
as  those  before  the  St.  Louis  Court  of  Ap- 
peals in  the  case  of  Perkinson  t.  Schnaake, 
108  Mo.  App.  255.  83  S.  W.  301.  There  tbe 
work  on  the  curb  was  so  Insignificant  that 
tbe  court  held  that  tbe  curb  was  not  recon- 
structed (made  over);  while  here  the  work  ap- 
pears to  have  been  of  such  extent,  and  so  es- 
sential to  the  accomplishment  of  the  general 
plan,  that  clearly  it  was  a  practical,  and,  we 
think,  legal  reconstruction.  We  may  concede 
that  the  principle  we  bare  indicated  as  the 
one  to  be  followed  in  distlngnisblng  between 
reconstruction  and  repair  differs  from  that 
which  must  have  guided  our  sister  court  in 
tbe  Perkinson  Case,  and  still  find  that  tbe 
difference  we  have  noted  in  the  facts  of  the 
two  cases  Is  sufficient  to  Justify  the  assess- 
ment against  the  abutting  property  of  the 
cost  of  tbe  work  of  curbing  and  guttering 
the  street,  even  under  the  rule  applied  in  the 
Perkinson  Case. 
Tbe  Judgment  if  affirmed.    All  concur. 


WATLAND  et  al.  v.  JOHNSON. 

(St  Lonls  Conrt  of  Appeals.    Missouri.    March 

8,  1908.    Rehearing  Denied 

March  31,  ie§&) 

1.  LOOB  ARO   liOaOINO  —  CONTRACTS  —  COR- 

BTBUCnON — Ertibk    Aitn    Sevebablx    Cor- 
TRACT»— SurFicnsRCT  OF  Evidence. 

In  an  action  on  a  contract  to  haul  and  saw 
logs,  evidence  held  to  show  that  the  contract 
made  between  defendant  and  one  plaintiff  was 
to  be  performed  by  all  three  plaintiffs,  and  that 
all  three  were  to  he  bound  for  its  performance, 
althooKh  there  was  an  underKtRnding  that  one 
plaintiff  was  to  do  the  hauling  and  the  others 
the  sawing,  and  hence  was  a  joint  contract. 

2.  ArPEAi.  —  Review— VEBDicr—CoRci:.csiyK- 

RBSS. 

Where  the  evidence  on  an  issue  Is  sufficient 
to  warrant  its  submiBsion  to  the  jury,  their  find- 
ing thereon  is  conclusive  on  appeal. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  B  3928-3934.] 

8.  Same— Sawing  and  Marvfactubino. 

Where  plaintiffs  agreed  to  haul  and  saw  logs 
at  70  cents  per  100  feet  for  lumber,  and  the 
evidence  showed  that  defendant  hired  them  to 
saw  such  trees  on  about  700  acres  as  were  large 
enough  to  make  lumber,  and  pointed  out  speci- 
mens of  the  size  he  wished  sawed,  tbe  contract 
was  proved  with  sufficient  certainty  to  support 
an  action  for  damages  for  breach  by  defendant. 

Appeal  from  Circuit  Court,  Howell  Coun* 
ty;  W.  N.  Evans,  Judge. 

Action  by  A.  B.  Wayland  and  others  against 
B.  S.  Johnson.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

Orr  &  Luster,  for  appellant  J.  H.  Bar- 
roughs,  for  respondents. 

GOODE,  J.  This  Is  an  action  on  a  contract 
by  which,  as  plaintiffs  allege,  they  agreed  to 
move  a  sawmill,  engine,  and  teams  and  wag- 
ons from  Clark  county  to  defendant's  farm  in 
Howell  county,  on  an  unders^nding  with  de- 
fendant the}'  should  cut  into  lumber  the  tim- 


I>er  standing  on  700  acres  of  land  belonging 
to  him;  that  it  was  part  of  said  agreement 
defendant  should  have  the  trees  cut  Into 
logs,  and  plaintiffs  should  haul  the  logs  to 
their  mill,  and  be  paid  for  the  hauling  20 
cents  per  100  feet,  or  |2  per  1,000,  and 
should  saw  tbe  logs  Into  lumber,  and  be  paid 
for  the  sawing  50  cents  p£r  100  feet,  or  $5 
per  1,000  making  a  total  compensation  to 
plaintiffs  for  the  two  services  of  hauling  and 
sawing  of  $7  per  1,000  feet  After  stating 
the  contract  the  petition  alleges  plaintiffs  re- 
moved their  mill,  wagons,  and  teams  from 
Clark  county  to  Howell  county,  according  to 
the  stipulated  terms,  and  at  an  expense  of 
$600;  that  tbe  timber  it  was  agreed  they 
should  cut  would  have  yielded  about  1,- 
000,000  feet  of  lumber,  and  the  profits  plain- 
tiffs would  have  realized  on  their  contract 
would  have  been  40  cents  per  100  feet,  or  a 
total  of  $4,000.  Plaintiffs  further  allege  they 
performed  all  tbe  terms  of  the  contract  on 
their  part,  but  after  they  had  removed  their 
property  from  Clark  to  Howell  county  in  or- 
der to  carry  out  their  undertaking  defendant 
refused  to  allow  them  to  go  on  his  land,  baul 
the  logs  or  saw  the  timber  as  agreed,  and  re- 
fused in  every  way  to  carry  out  the  contract 
Damages  were  prayed  in  the  sum  of  |4,500. 
The  answer  was  a  general  denial.  The  case 
having  been  tried  by  a  Jury,  a  verdict  was  re- 
turned in  favor  of  plaintiff  for  $1,000  dam- 
ages, and  after  preliminary  steps  were  taken 
this  appeal  was  prosecuted. 

Tbe  main  contention  of  defendant  is  that 
plaintiffs  failed  to  prove  the  contract  alleged. 
It  is  Insisted  that.  If  tbe  evidence  had  a  ten- 
dency to  prove  any  arrangement  between  the 
parties,  it  was  not  a  contract  with  the  three 
plaintiffs,  A.  B.  Wayland,  R.  V.  Wayland< 
and  J.  H.  Fry,  to  haul  defendant's  logs  for  20 
cents  per  100  feet,  and  to  saw  them  into  lum- 
ber for  50  cents  per  100  feet,  but  consisted, 
on  the  contrary,  of  two  separate  and  distinct 
contracts,  one  between  defendant  and  R.  V. 
Wayland,  by  which  the  latter  was  to  haul  tbe 
logs  to  the  mill,  and  another  contract  with 
A.  B.  Wayland  and  J.  H.  Fry  to  saw  tbe  logs 
into  lumber.  It  mig^t  be  Inferred  from  the 
evidence  the  arrangement  was  not  jointly 
with  the  three  plaintiffs  for  both  services, 
bat  tbe  allegation  of  the  petition  of  a  single 
contract  for  both  hauling  and  sawing  made 
between  tbe  three  plaintiffs  and  defendant  Is 
not  without  support  A.  B.  Wayland  and  J. 
H.  Fry  owned  the  sawmill  in  Clark  county, 
and  were  operating  it  there.  Some  time  In 
Jane,  1906,  A.  B.  Wayland  was  in  Howell 
county  and  had  a  conversation  with  defend- 
ant about  bringing  the  mill  to  Howell  coun- 
ty, locating  it  on  the  tatter's  farm,  and  saw- 
ing bis  timber  Into  Inmbor.  According  to 
said  Wayland's  testimony  it  looks  like  a  con- 
tract was  made  between  him  and  defendant 
in  June,  but  this  was  not  the  contract  in  suit 
Wayland  expected  to  bear  from  Johnson  by 
letter  about  the  affair,  but  did  not  In  Oc- 
tober B.  V.  Wayland  went  to  Howell  county 
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to  Bee  bljB  father,  and  tbere  met  Johnson  and 
asked  him  why  he  had  not  written  to  A.  B. 
Wayland  re{;ardlng  the  previous  talk  or  ar- 
rangement. Johnson  said  he  had  written 
two  or  three  letters,  but  they  had  been  re- 
turned, and  he  supposed  he  had  addressed 
them  incorrectly.  R.  V.  Wayland  then  asked 
Johnson  If  he  still  wanted  the  timber  sawed, 
and  a  conversation  followed  regarding  the 
price  of  sawing  and  whether  Johnson  could 
furnish  enough  logs  to  keep  the  mill  running. 
Johnson  said  he  feared  he  could  not,  as  be 
had  only  one  team.  B.  V.  Wayland,  In  tes- 
tifying, used  expressions  like  he  made  a  per- 
sonal contract  for  the  hauling.  For  Instance, 
he  proposed.  If  Johnson  would  give  him  the 
contract  for  hauling  the  logs  to  the  mill,  to 
stand  between  Johnson  and  the  mlllmen.  In 
the  first  conversation  Waylaid  offered  to  haul 
the  logs  to  the  mill  for  25  cenU  per  100  feet; 
Johnson  to  pay  50  cents  for  the  sawing. 
Wayland  said  be  would  have  to  see  the  tim- 
ber before  he  could  fix  a  price  for  the  work. 
The  next  day  Wayland  went  with  several 
men  (Davis,  More,  and  Scbull)  to  Johnson's 
place  to  look  at  the  timber.  Wayland  said 
It  was  not  as  good  as  be  thought  it  was,  aod 
he  could  not  cut  it  down  and  liaul  it  for  2iS 
cents  per  100^  but  if  Johnson  would  fell  the 
timber  he  (Wayland)  would  haul  It  to  the 
mill  and  saw  the  timber  for  50  cents  per  100 
feet,  with  slag  and  sawdust  to  go  to  the  mill- 
men.  According  to  E.  V.  Wayland,  and,  we 
may  say,  according  to  the  testimony  of  the 
bystanders,  he  and  Jolinson  agreed  then  and 
there  on  the  price  of  50  cents  per  100  feet  for 
the  sawing,  and  20  cents  toe  the  hauling,  and 
Wayland  said  he  would  go  to  town  and  write 
his  brother  to  take  no  more  contracts  in 
Howell  county,  but  to  clean  the  yards  there 
and  come  to  Howell  county  at  onoe.  On  the 
same  day  Johnson  drove  over  to  Davis'  house 
where  Wayland  was,  and  Johnson  then  pro- 
posed to  Wayland  to  saw  the  timber  on 
shares.  Wayland  declined,  saying  if  the  lum- 
ber was  sawed  Johnson  would  have  to  pay 
cash,  and  the  contract  was  gone  over  again  to 
prevent  any  mistake.  Wayland  said  he 
would  buy  teams  and  Itarness  for  the  hauling. 
In  order  tbere  might  be  no  misunderstanding 
about  the  contract  Johnson  called  Davis, 
More,  and  their  wives  out  to  the  buggy,  and 
they  witnessed  the  agreement.  Johnson  told 
these  witnesses  he  wanted  them  to  understand 
the  contract,  and,  quoting  from  Wayiand's 
testimony  as  given  in  defendant's  brief,  he 
said :  "He  told  them  that  he  wanted  them 
to  understand  the  contract  He  says:  'You 
mm  understand  now  this  man  is  to  saw  the 
lumber  for  50  cents  per  100  and  haul  the 
logs  to  the  mill  for  20  cents  per  100.'  Mr. 
Davis  said:  'We'  understand  that'  Mr. 
Johnson  turned  to  me  and  said,  'Is  that  right, 
Mr.  Wayland?'  and  I  said,  'That  is  right' 
I  told  him  I  wanted  to  sure  know  I  was 
going  to  do  it  He  said :  'Go  and  prepare  to 
do  your  worl^  and  come  on  down.'" 


All  the  bystanders  testified  substantially 
the  same  way.  Teams  and  harness  were 
bought  by  B.  V.  Wayland  for  the  work,  but 
when  he  went  to  Johnson's  farm  to  begin 
work  Johnson  said  he  did  not  Imow  that  he 
would  let  him  do  any  logging,  as  he  (John- 
son) had  a  good  team  of  mules,  and  knew 
where  he  could  get  another  and  good  men  to 
handle  the  teams.  Wayland  asked  if  be  was 
not  going  to  have  his  timber  sawed,  and  if 
he  did  not  contract  to  do  so.  Johnson  said, 
"Yes,"  but  he  was  not  going  to  have  the  haul- 
ing done.  The  mill  and  engine  were  moved 
from  Clark  county,  but  Johnson  refused  to 
permit  anything  to  be  done.  On  November 
23d,  prior  to  Cie  moving,  he  wrote  A.  B.  Way- 
land  that  be  had  been  negotiating  for  a  sale 
of  his  place  and  the  prospective  buyer  said 
if  be  took  it  he  would  want  a  sawmill  to 
work  up  the  timber;  that  a  number  of  other 
parties  wanted  lumber  sawed  for  barns  and 
dwellings,  and  he  (Johnson)  would  look  up 
the  matter  for  Wayland,  as  the  iatter's  broth- 
er had  mentioned.  On  December  17,  1906, 
Johnson  wrote  A.  B.  Wayland  again,  saying 
SchuU  bad  traded  bis  farm  for  one  In  Kan- 
sas and  a  trade  was  near  closing  on  his  land, 
so  the  timl>er  might  not  now  be  worked  into 
lumber  on  these  two  places.  The  witnesses 
who  were  called  to  bear  the  contract  swore 
they  understood  Johnson  agreed  with  R.  V. 
Wayland  to  pay  20  cents  per  100  for  the  li&ul- 
Ing  of  the  logs  and  50  cents  per  100  for  the 
sawing.  A  witness  by  the  name  of  Kimtterlln 
testified  Johnson  told  him  in  October  or  No- 
vember he  bad  made  a  contract  witb  some 
parties  for  a  sawmill,  and  thought  he  could 
make  more  money  out  of  ttie  lumber  than  by 
selling  the  land;  that  a  mill  was  coming 
from  north  Missouri  to  cut  the  timber.  An- 
other witness  (Halstead)  swore  the  same. 
The  evidence  tends  to  prove,  not  only  the 
making  of  a  contract  of  definite  character, 
but  performance  on  the  part  of  plaintiffs  in 
good  faith,  as  far  as  defendant  would  per- 
mit, and  that  the  latter  refused  to  carry  out 
his  agreement  after  plaintiffs  had  prepared 
to  do  tlie  work.  A  great  deal  of  testimony 
was  introduced  regarding  the  value  of  such 
work,  the  usual  price  for  it,  the  quantity  of 
timber  on  defendant's  land,  and  what  profits 
might  have  been  realized  if  the  contract  had 
been  executed.  Suffice  to  say  as  to  this  evi- 
dence It  amply  supports  the  amount  of  dam- 
ages awarded  by  the  jury.  Johnson  himself 
did  not  take  the  stand  to  deny  the  agreement 
or  state  It  in  a  form  different  from  the  ver- 
sion given  by  B.  V.  Wayland.  The.  testimony 
of  B.  v.  Wayland  and  other  witnesses  cer- 
tainly tend  to  prove  the  contract  between 
Wayland  and  Johnson  was  for  both  services 
(to  wit,  the  hauling  and  the  sawing)  to  be 
performed  by  ail  three  parties,  so  that  all 
three  were  bound  to  answer  for  the  entire 
work  to  the  defendant  as  promisee.  There 
seems  to  have  been  an  understanding  or  ar- 
rangement among  the  three  plaintifb  that 
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R.  y.  Wayland  was  to  do  the  hauling  and 
A.  B.  Wayland  and  Pry  the  sawing,  and  de- 
fendant may  have  understood  the  arrange- 
ment Orantlns  this  was  true,  the  contract 
-afl  a  whole  was  none  the  less  binding  on  the 
three  plaintiffs  as  promisors,  and  the  case  is 
like  Clarli  y.  Cable  et  aL,  21  Mo.  223.  In 
said  case  It  appeared  the  defendant  Cable  had 
sold  the  iilalntlff  Ciarlc  and  the  defendant 
Boflnger  a  thlrteen-slxteeuths  Interest  in  a 
ateamboat  for  $26,000.  The  agreement  of 
sale  proTtded  that  Claris  sbonld  take  a  nlne- 
'Sixteenths  Interest,  for  which  he  was  to  pay 
-one-third  cash  and  give  notes  secured  by  a 
mortgage  on  the  boat,  and  Bofinger  was  to  do 
likewise  for  a  four-sixteenths  interest  Bo- 
finger having  repudiated  the  piurcliase,  Clark 
tendered  performance  for  the  nine-sixteenths 
interest  be  was  to  get  and  also  the  part  Bo- 
flnger  was  to  get  Cable  refused  to  transfer 
either  or  both  Intereets,  and  Bofinger  refused 
to  Join  with  Clark  as  a  plaintifiT.  He  was 
made  defendant  On  these  facts  it  was  held 
the  contract  of  purchase  was  a  joint  one  as 
between  Clark  aod.Boflng6r  on  one  side  and 
Gable  on  the  other,  even  though  the  two  buy- 
ers had  an  arrangement  between  themselves 
and  sanctioned  by  the  seller  aa  to  their  re- 
spective shares  in  the  purchase.  It  was  fur- 
ther held  the  defect  of  parties  having  been 
properly  raised  by  demurrer  that  one  of  the 
promissors  could  not  sue  alone  on  the  agree- 
ment In  the  precmit  case  Johnson  did  not 
testify,  nor  any  one  etoe,  two  distinct  con- 
tracts wei«  ma(fe.  Sucb  an  arrangement 
wonid  have  confined  Johnson's  remedy  for 
failure  to  perform  tbB  hauling  to  an  action 
against  R.  V.  Wayland,  and  his  remedy  for 
a  fallmre  to  saw  to  an  action  against  the 
other  pialntlfEs.  The  erldeoce  would  hardly 
Justify  this  conclasioii,  and  surely  does  not 
compel  it  But  the  court  left  the  Issue  to  the 
Jury  in  a  definite  Instruction  requested  by  de- 
fendant It  reads  as  follows:  "Xou  are  in- 
structed that  If  you  find  that  Jotaason  agreed 
to  pay  20  cents  per  100  for  banling  his  tim- 
ber to  the  mill,  and  to  pay  GO  cents  tor  saw- 
ing the  same  Into  lumber,  still,  unless  there 
was  a  binding  agreement  whereby  each  ot 
said  parties,  R.  V.  Wayland,  A.  B.  Wayland, 
and  3.  H.  Fry,  were  Jointly  and  separately 
bound  to  carry  out  all  parts  of  said  agree- 
ment, then  said  agreement  would  not  be  bind- 
ing on  Johnson ;  that  is  to  say,  unless  A.  B. 
Wayland  and  J.  H.  Fry  were  bound  to  do 
the  baullng  in  the  event  R.  V.  Wayland  fail- 
ed to  do  so,  and  unless  R.  Y.  Wayland  was 
also  bound  to  do  the  sawing  if  A.  B.  Wayland 
and  J.  H.  Fry  failed  to  do  so.  In  other 
words,  unless  each  of  said  parties,  R.  V.  Way- 
land,  A.  B.  Wayland,  and  J.  H.  Fry,  were 
bound  to  carry  out  the  entire  agreement  in 
the  event  the  others  failed  or  refused,  then 
said  agreement  was  not  binding  on  Johnson, 
because  It  is  a  rule  of  law  that,  unless  all 
parties  to  such  an  agreement  are  bound,  none 
are  bound." 


Inasmuch  as  the  evidence  warranted  the 
submission  of  the.  Issue,  the  verdict  of  the 
Jury  In  favor  of  plaintiff  Is  conclusive  that 
the  contract  for  both  the  banling  and  the 
sawing  was  Joint  <UMl  made  with  the  three 
plaintiffs. 

It  Is  further  contended  in  behalf  of  defend- 
ant that  the  conversation  between  B.  V.  Way- 
land  and  Johnson  did  not  result  In  the  crea- 
tion of  a  contract  which  the  parties  expected 
to  be  carried  out  but  in  an  understanding 
that  said  Wayland  should  write  his  brother 
and  Fry,  and  the  matter  was  to  stand  open 
until  they  were  heard  from.  This  contention 
is  refuted  by  the  testimony  of  all  the  wit- 
nesses; but  It  was  submitted  to  the  Jury  In 
an  instructlan  drawn  and  requested  by  de- 
fendant's counsel.  Improperly  submitted,  we 
think,  but  determined  against  defendant 
Said  instruction  is  as  follows:  "Although 
you  may  find  and  believe  from  tbe  evidence 
that  both  of  the  Waylands  and  Johnson  at 
divers  times  discussed  the  hauling  and  saw- 
ing of  Johnson's  timber,  still.  If  you  find  that 
the  final  agreement  was  expressed  In  Way- 
land's  saying  to  Johnson,  'If  you  will  give 
60  cents  per  100  for  sawing  tbe  lumber,  and 
20  cents  per  100  for  hauling  It  to  tbe  mill, 
I  will  write  my  brother  and  tell  blm  not  to 
contract  for  any  more  work,  and  as  soon  as 
we  get  the  yard  sawed  out  we  will  ship  the 
mill  down  here,'  to  which  Johnson  replied, 
'All  right,'  at  Johnson's  house,  or  was  ex- 
pressed in  Johnson's  saying  to  Wayland  at 
Davis'  home,  'Now  you  will  haul  tbe  logs 
for  20  cents  per  100,  and  saw  tbe  logs  for 
50  cents  per  100,'  then  tbls  would  not  con- 
stitute a  binding  contract  between  all  the 
parties." 

It  Is  contended  tbe  contract  as  proved  was 
left  too  ambiguous  to  sustain  an  award  of 
damages,  in  that  it  was  not  shown  what 
slaed  trees  were  to  be  sawed,  or  over  what 
acreage  or  what  scale  of  measurement  was 
to  be  used  in  determining  the  amoimt  of 
plaintiffs'  compensation;  viz.,  whether  the 
sale  was  to  be  based  on  the  gross  quantity 
of  logs,  or  on  the  lumber  cut  from  th^n.  Tbe 
evidence  Is  quite  clear  that  Johnson  hired 
plaintiffs  to  saw  such  of  his  trees  on  about 
700  acres  of  land  as  were  large  enough  to 
make  lumber,  pointing  out  e^ecimens  of  what 
he  wished  sawed.  He  talked  of  having  the 
remaining  timber  cut  Into  stove  wood.  The 
evidence  has  no  tendency  to  show  confusion 
or  uncertainty  as  to  tbe  scale  of  measure- 
ment The  parties  testified  it  was  70  cents 
per  100  feet  for  lumber,  and  this  scale  tbe 
court  adopted  in  an  Instruction  granted  at 
defendant's  request  The  contract  was  prov- 
ed with  sufficient  certainty  to  support  an  ac- 
tion for  damages  for  the  breach. 

This  case  was  carefully  tried  on  very  full 
Instructions,  mostly  given  at  tbe  request  of 
defendant's  counsel,  and  which  carefully  ad- 
vised the  Jury  as  to  their  defenses.    We  find 
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no  rerenlble  error. In  tbe  record;  and,  as 
the  Judgment  la  Just,  it  will  be  affirmed.  It 
la  80  ordered.    All  concur. 


SHANNON  V.  MASTIN  et  al. 

(Eangas  Citf  Court  of  Appeals.    Missouri. 

March  2,  1908.    Rebearinx  Denied 

April  6,  1908.) 

1.  Mines  and  Minerals— Oil  Wbix  Pervit— 
Absionmentb— Failure  of  Consideration. 

Where  an  assignment  of  a  permit  to  drill 
an  oil  well  is  made  at  a  time  wnen  the  owner 
of  the  property  affected  by  the  permit  has  the 
right  to  forfeit  the  permit,  but  has  not  acted, 
it  cannot  be  said  that  the  assignment  was  with- 
out consideration,  since  the  owner  of  the  land 
may  waive  the  right  to  forfeit 

2.  Same— Rights  of  Parties— Covenants. 

The  fact  that  the  assignee  of  a  permit  to 
drill  an  oil  well  ia  bound  to  know  that  the  per- 
mit, being  a  lease  of  land,  could  not  be  assigned 
without  the  written  consent  of  the  owner  of  the 
land;  does  not  render  the  assignee  a  purchaser 
at  his  own  peril,  where  the  assignment  contain- 
ed a  covenant  that  the  assignor  had  a  good 
right  and  lawful  authority  to  sell  the  same, 
since  he  had  a  right  to  assume  that  the  as- 
signor had  such  consent 

3.  Corporations  —  Dissolution  —Trusteed— 
AssioNUENTS— Individual  Liabilitt. 

The  trustees  of  a  corporation  appointed  to 
wind  up  its  aflFairs  are  individually  liable  for 
tbe  purchase  price  paid  them  for  the  assign- 
ment of  a  permit  owned  by  tbe  corporation,  and 
sold  by  the  trustees  as  trustees,  the  assignment 
containing  a  covenant  that  they  had  good  and 
lawful  authoritv  to  sell  the  same,  where  the  as- 
signment is  void. 

4.  Frauds,  Statcix  of  —  Eftict  —  Void  or 
Voidable. 

Contracts  within  the  statute  of  frauds  are 
not  void,  but  only  voidable  at  the  election  of 
tbe  party  to  be  charged. 

5.  Same— Waiver— Questions  fob  Jubt. 

Where  the  assignment  of  a  permit  to  drill 
a  well  is  not  in  writing,  and  hence  within  tbe 
statute  of  frauds,  it  is  a  question  of  fact  for 
tbe  jury  whether  the  party  to  be  charged  has 
waived  bis  right  to  rely  on  the  statute. 

6.  Pleadino  —  Variance  —  Objection— Cure 
BT  Amendment. 

Where,  in  an  action  to  recover  the  purchase 
price  paid  for  the  assignment  of  a  i>ermit  to 
drill  a  well,  a  decree  is  admitted  in  evidence  as 
res  judicata  of  tbe  invalidity  of  the  assignment, 
the  fact  that  it  is  not  pleaded  is  obviated  by  an 
amendment  to  the  petition  setting  up  the  judg- 
ment as  res  judicata. 

7.  Judgment  —  Conclusiveness  —  Assion- 
uents. 

In  an  action  to  annul  a  i>ermit  to  drill  a 
well,  a  part  of  the  defendants  (trustees  of  the 
corporation  owning  the  permit)  were  discharged 
on  their  disclaiming  any  interest  by  reason  of 
an  assignment  of  the  permit.  The  assignee  from 
the  trustees  was  also  a  defendant  in  the  action, 
in  which  a  decree  was  rendered  fwfeiting  all 
rights  of  the  defendant  to  the  permit  MMd 
that,  in  an  action  by  the  assignee  against  tbe 
trustees  to  recover  the  purchase  price  paid  for 
the  assignment,  tbe  decree  of  forfeiture  was  not 
res  judicata  of  tbe  invalidity  of  the  assignment, 
since  the  defendant  trustees,  having  been  dis- 
charged, were  not  parties  to  the  action,  and  also 
since  the  assi^ee  and  the  trustees  were  not 
adversary  parties  in  such  action,  but  friendly. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig; 
vol.  30,  Judgment,  {  1230.] 


&  Appeal— Review— Habmlebs  Errob. 

Where  evidence  is  erroneously  admitted  in 
a  cause  which,  if  competent,  would  compel  a 
finding  in  plaintiff's  favor,  the  fact  that  tbe  evi- 
dence outside  of  the  evidence  erroneously  ad- 
mitted is  sufficient  to  support  the  finding  made 
does  not  render  the  error  of  the  admission  of 
tbe  evidence  harmless. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
ToL  8,  Appeal  and  Error,  |§  4161-4170.] 

0.  Plxadiro  —  Amendment  —  Time  —  Discbb- 
nON. 

It  is  discretionary  with  the  court  to  allow 
an  amendment  to  the  petition  after  the  evidence 
is  ail  in,  where  the  amendment  does  not  change 
the  cause  of  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Pleading,  ff  661,  664.] 

Appeal  from  Circuit  Court,  Cass  County; 
N.  M.  Bradley,  Judge. 

Action  by  6.  H.  Shannon  against  B.  F. 
Mastin  and  others  to  recover  the  price  paid 
for  the  assignment  of  a  permit  to  drill  a  well. 
From  a  Judgment  for  plaintiff,  defendants 
appeaL    Reversed. 

Allen  Olenn  and  0.  W.  Sloan,  for  appel- 
lants.   Buckner  A  Hooston,  for  respondent. 

BROADDUS,  P.  J.  The  plaintiff  sues  to 
recover  $600,  tbe  purcbase  price  he  paid  tbe 
defendants  for  a  permit  to  drlU  for  oil,  gas, 
and  minerals  on  the  land  of  one  Edward 
Cloutler.  The  defendants  Martin,  Goodbar, 
and  Jerard  were  the  tmsteee  of  the  defend- 
ant corporation,  having  been  appointed  such 
for  tbe  purpose  of  winding  np  its  boslnesa. 
Among  the  assets  that  came  into  tbe  bands 
of  the  trustees  was  the  permit  moitioned, 
executed  by  the  said  Cloutler  and  wife,  and 
dated  January  16,  1902.  In  December,  1908, 
the  defendant  tmstees  sold  said  permit  to 
plaintiff.  Tbe  assignment  is  as  follows: 
"Know  all  men  by  these  presents  that  R.  F. 
Mastin,  Asa  D.  Ooodbar,  and  S.  E.  Jerard, 
trustees  of  the  stockholders  of  the  Belton 
Oil  &  Mining  Company,  dissolved  by  order 
of  tbe  court  of  Case  county,  state  of  Missonrl, 
parties  of  the  first  part,  in  consideration  of 
one  dollar  to  than  In  hand  paid  by  O.  H. 
Shannon  of  Minneapolis,  Minnesota,  party 
of  the  second  part,  do  sell,  assign,  transfer, 
and  set  over  unto  tbe  said  party  of  the  sec- 
ond part,  his  heirs,  executors,  administra- 
tors and  assigns,  a  certain  mineral  lease  bear^ 
ing  date  the  14th  day  of  October,  A.  D.  1903, 
made  by  Edward  Clontier  and  Mallnda  CIoo. 
tier,  his  wife,  witb  the  said  Belton  Oil  A 
Mining  Company,  leasing  for  the  prospecting 
or  drilling  for  oil,  gas,  or  minerals  upon.  In, 
or  nnder  the  following  land,  situated  in  Cass 
connty,  state  of  Missouri,  to  wit:  North  one- 
half  of  the  northwest  one-quarter  of  section 
6,  township  47,  range  32 — In  origtoal  lease 
township  is  stated  as  twp.  46 — and  recorded 
In  the  office  of  the  register  of  deeds  In  and 
for  the  county  of  Cass  and  state  of  MlssonrL 

in  Book  136  of  .  on  page  448."    Th« 

substance   of   said   permit  pertinent   to   th« 
question  reads  as  follows:    "And  this  permla 
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■loa  Bhall  empower  tbe  said  Belton  Oil  A 
Mining  Company  to  enter  upon  said  land 
wltb  the  necessary  macblnery  to  operate  for 
the  above-described  substances,  and  it  is  a 
condition  of  this  permit  that  ttte  permission 
herein  granted  to  tbe  said  compaiiy  shall  be 
considered  to  commence  at  the  time  the  said 
company  Is  ready  to  begin  operations  on  said 
land,  and  that  tbe  atuaxe  shall  cease  at  the 
time  they  cease  to  operate  for  tbe  above  sob- 
Btances,  and  remove  their  machinery  from 
said  land."  The  sum  of  $500  was  paid  as  a 
consideration  for  said  permit  The  plaintiff 
alleged  that  soon  after  be  received  said  pw- 
mit  be  was  notified  by  said  Cloutler  that  the 
permit  bad  been  forfeited  by  tbe  said  oil  com- 
pany long  prior  thereto,  and,  being  in  pos- 
session, tbe  said  Cloutier  refused  to  allow 
plaintiff  to  go  upon  said  land  for  the  pur- 
poses specified  in  tbe  said  permit  He  also 
alleges  that  said  permit  was  not  assignable 
without  tbe  written  consent  of  said  Cloufier, 
which  tbe  defendant  had  not  obtained.  The 
defendant  In  answer  set  up  that  the  arrange- 
ment for  assignment  of  said  permit  was  pre- 
pared by  plaintiff,  and  that  he  had  full  knowl- 
edge of  the  terms  and  conditions  of  said 
permit;  that  said  Cloutler  gave  his  consent 
fully  to  the  defendants  to  make  said  trans- 
fer, and  afterwards  consented  to  plaintiff's 
going  on  said  land;  and  that  plaintiff  refused 
and  neglected  the  privilege  conferred  by  said 
permit  Tbe  cause  was  tried  September  term 
of  court  for  the  year  1906,  and  was  taken 
under  advisement  until  the  January  term, 
1907,  when  plaintiff  wae  allowed  to  amend 
bis  petition  to  tbe  effect  that  at  the  May 
term  of  said  court,  1900,  in  a  cause  therein 
pending,  wherein  said  Cloutler  was  plain- 
tiff and  the  defendant  herein  and  tbe  plaintiff 
and  tbe  Kansas  City  Oas  &  Oil  Company 
were  defendants,  a  decree  was  rendered 
wherein  all  the  right  title,  and  interest  of 
all  the  said  defendants  in  and  to  said  permit 
were  forfeited.  During  the  same  term  of 
said  court,  however,  tbe  defendants  Belton 
Oil  &  Mining  Company,  Mastin,  Jerard,  and 
Ooodbar  having  filed  an  answer  disclaiming 
any  title  or  interest  described  in  said  pe- 
tition, and  stating  that  they  bad  assigned 
whatever  interest  they  had  In  said  property 
to  said  defendant  O.  H.  Shannon,  the  decree 
was  amended  so  that  it  was  ordered  that 
said  defendants  be  discharged  and  have 
Judgment  for  their  costs.  Tbe  plaintilTs  evi- 
dence consisted  In  said  decree  set  out  in  bis 
amended  petition,  and  evidence  tending  to 
show  that  when  be  got  ready  to  operate  un- 
der the  said  permit  he  received  word  from 
Cloutler  through  his  attorney  that  tbe  said 
assignment  of  the  permit  was  void  and  for- 
bidding him  to  go  upon  tbe  land.  The  de- 
fendants' evidence  tended  to  show  that  Clou- 
tier  consented  to  the  assignment  of  tbe  per- 
mit to  any  one  who  would  go  to  work  under 
It  at  once,  and  that  he  bad  not  forbade  plain- 
tiff from  going  on  the  land  until  a  long  time 


afterwards.  The  Judgment  was  for  plaintiff, 
from  which  defendants  appealed. 

Tile  right  of  the  plaintiff  to  recover  on  tbe 
pleadings  and  evidence  is  tbe  principal  ques- 
tion raised  on  tbe  appeal.  Tbe  plaintiff 
bases  bis  right  to  recover  on  the  covenant 
in  tbe  assignment  viz.,  "that  they  have  a 
good  right  and  lawful  authority  to  sell  the 
same  (the  said  permit)  in  manner  aforesaid." 
The  plaintifTs  theory  of  tbe  case  is  that,  if 
at  the  time  of  tbe  assignment  tbe  permit  had 
been  forfeited  by  reason  of  tbe  failure  of 
defendants  to  comply  with  its  terms  and  con- 
ditions, the  defendants  bad  no  right  or  au- 
thority to  sell  and  transfer  it  No  question 
is  raised  as  to  tbe  authority  of  the  defend- 
ants as  such  trustees  of  the  defendant  cor- 
poration to  sell  and  transfer  its  property. 
The  record  discloses  the  fact  that  the  pro- 
ceedings of  Cloutier  to  forfeit  the  permit 
Iiad  not  been  instituted  at  the  time  of  tbe 
assignment  Tbe  nonfailnre  of  the  defend- 
ants to  comply  with  tbe  terms  of  tbe  permit 
it  may  be  assumed  had  occurred  prior  there- 
to, but  the  right  of  Cloutier  to  declare  a 
forfeiture  bad  not  been  exerdsed.  Under 
sad)  a  condition  it  will  not  do  to  say  that 
there  was  no  c(Hisideratlon  for  the  assign- 
ment, for  Cloutier  could  have  waived  bis 
right  to  do  so.  The  action,  however,  la  not 
based  upon  pialntiiTs  right  to  recover  be- 
cause of  a  failure  of  consideration,  but  upon 
tbe  grounds  that  the  permit  had  been  forfeit- 
ed as  we  have  seen,  and  on  the  further 
ground  that  it  was  not  assignable  except  with 
tbe  written  consent  of  Cloutier.  The  inter- 
est transferred  being  a  lease  was  not  assign- 
able except  with  tbe  writt«i  consent  of  Clou- 
tler. As  that  was  a  matter  of  law  which 
plaintiff  was  bound  to  know,  it  Is  argued  by 
defendants  that  be  bought  at  bis  peril.  We 
think  not  Although  plaintiff  was  bound  to 
know  that  he  could  not  receive  an  assign- 
ment of  tbe  permit  without  the  written  con- 
sent of  Cloutler,  he  had  a  right  to  assume 
that  defendants  bad  such  consent,  otherwise 
they  would  not  have  made  tbe  covenant. 

This  brings  us  to  tbe  question  whether  the 
defendants  are  liable  in  their  individual  ca- 
padtles.  having  contracted  as  trustees.  It  is 
held:  "If  a  trustee  contracting  for  the  bene- 
fit of  a  trust  wants  to  protect  himself  from 
Individual  liability  on  the  contract,  he  must 
stipulate  he  is  not  to  be  personally  respon- 
sible, but  that  the  other  party  is  to  look  sole- 
ly to  tbe  trust  estate,  otherwise  he  will  be 
liable^  although  he  contracts  as  trustee."  Ko- 
ken  Iron  Works  v.  Elnealy,  86  Mo.  App.  199. 
And  so  it  was  held  In  Teakle  v.  Priest,  61  Mo. 
App.  47;  Manifee  v.  Morrison's  Executor,  31 
Ky.  208;  Glenn  y.  Allison,  Trustee,  tS8  Md. 
627.  Such  is  tbe  general  rule  in  this  country. 
The  rule  Is  different  in  cases  of  agency.  Tbe 
reason  for  the  distinction  is  that  the  trus- 
tee may  recoup  from  assets  In  his  hands. 
Tbe  court  was  right  In  overruling  defend- 
ants' demurrer  to  plaintiff's  case.     Notwith- 
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Standing  ffae  assignment  of  the  permit  was 
not  In  writing,  there  was  evidence  tending 
to  show  that  Cloutier  consented  to  It,  and 
was  willing  to  allow  plaintiff  to  continue  the 
work  under  the  lease.  Contracts  within  the 
statute  of  frauds  are  not  void,  but  only  void- 
able at  the  election  of  the  party  to  be  chai^ 
ed.  He  may  waive  the  necessity  of  the  writ- 
ing required  by  the  statute,  and  thereby  make 
the  contract  binding.  St  Louis,  K.  &  N.  W. 
Ry.  Co.  V.  Clark,  121  Mo.,  loc.  dt.  186,  28 
S.  W.  192,  906,  26  L.  R.  A.  781.  It  was  there- 
fore  a  question  of  fact  under  the  evidence 
whether  Cloutier  had  waived  such  require- 
ment and  the  defendants  were  entitled  to  a 
declaration  of  law  to  that  effect. 

The  parties  have  discussed  the  action  o( 
the  court  in  admitting  the  decree  in  the  pro- 
ceedings to  annul  the  permit  in  question 
without  the  same  having  been  pleaded  as  res 
Judicata.  We  cannot  see  what  that  matter 
has  to  do  with  the  case;  as  the  petition  was 
amended,  and  the  decree  set  out  in  the  peti- 
tion so  amended.  It,  therefore,  could  mftke 
no  difference  Whether  the  decree  was  or  was 
not  admissible  at  the  time.  It  certainly  was 
admissible  after  the  amendment,  if  It  was 
competent  evidence.  And  it  scans  to  be  the 
law  that  it  was  admissible  vrithout  first  hav- 
ing been  pleaded.  Oarton  v.  Botts,  78  Mo.  274. 
It  was  not  the  Intention  to  hold  in  Baker  v. 
City  of  Independence,  106  Mo.  App.  507,  81  S. 
W.  801,  that  It  was  necessary  to  plead  a 
former  adjudication  as  a  bar  to  authorize  Its 
admlBsioH.  as  evidence  of  such  adjudication. 
In  that  case  it  was  insisted  that  the  court 
should  take  cognizance  of  a  case  that  was 
not  mentioned  in  the  record.  What  was  said 
bad  no  reference  to  a  question  of  evidence, 
but  as  to  whether  the  court  could  take  Judi- 
cial cognizance  of  its  record  la  the  cause  al- 
luded to  without  attention  having  been  call- 
ed to  it  in  some  way.  There  having  been  no 
evidence  of  it  offered,  the  only  way  In  which 
it  could  be  brought  before  the  court  would 
be  by  way  of  pleading. 

But  the  main  question  in  this  case  is,  was 
It  competent  evidence  after  the  amendment? 
It  was  not  in  any  sense  a  bar  to  the  defend- 
ants as  to  any  matters  In  litigation  In  this 
case,  because  they  were  dlscliarged  and  re- 
covered their  costs.  It  Is  true  the  effect  of 
the  decree  is  to  annul  the  said  permit  and 
the  assignment  aforesaid,  but  that  could  not 
affect  the  rights  of  the  defendants  here,  as 
they  were  not  parties  thereto,  and  for  the 
further  reason  that  the  plaintiff  and  the  de- 
fendants were  not  adversary  parties  in  said 
cause.  Their  interests  were  friendly,  that  iB 
to  say,  plaintiff  had  bought  and  paid  $600  to 
defendant  for  the  permit,  and  It  was  for 
their  mutual  Interest  that  both  the  permit 
and  its  assignment  should  be  upheld.  The 
law  is  stated  thus:  "Parties  to  a  Judgment 
are  not  bound  by  It  in  a  subsequent  contro- 
versy between  themselves,  unless  they  were 
adversary  parties  in  the  original  action." 
McMahan  v.  Geiger,  73  Mo.  145,  39  Am.  Rep. 


^9;  Miller  v.  Gillespie,  59  Mo.  220;  Bant  v. 
Bartle,  114  Mo.  276.  21  S.  W.  816.  It  Is  not 
meant  that,  because  the  parties  to  a  suit  may 
be  arrayed  on  the  same  side,  they  may  not 
be  In  fact  hostile  and  estoppeid  by  a  decision 
on  a  matter  in  issue  between  them,  and  as 
to  which  they  had  controversy  against  each 
other.  Nave  v.  Adams,  107  Mo.  414,  17  S.  W. 
958,28  Am.  St.  Rep.  421;  Kansas  City  v.  Mltch- 
ener,  85  Mo.  App.  36.  But  a  further  discus- 
sion of  the  question  Is  futile,  as  the  defend- 
ants here  were  not  parties  to  the  judgmeut. 

Plaintiff  Insists  that  as  the  evidence  outside- 
Of  that  Judgment  was  sufficient  to  support 
his  cause  of  action  the  Judgment  herein 
Aould  not  be  disturbed.  This  is  an  action 
at  law,  and  it  is  not  a  question  of  how  much 
testimony  plaintiff  should  have  to  maintain 
the  issues  on  his  part,  but  flie  wrongful  ad- 
mission of  evidence  which.  If  competent, 
would  compel  a  finding  In  plaintiffs  favor. 
The  error  was  harmful  to  the  utmost. 

We  think  the  petition  was  good,  and  that 
the  court  was  not  In  error  In  allowing  the 
amendment  made  to  it  after  the  evidence  had 
all  been  admitted,  as  it  did  not  change  the 
cause  of  action.  It  was  a  matter  of  discre- 
tion. 

For  the  error  noted,  the  cause  is  reversed 
and  remanded.    All  concur. 


INTBRNATIONAIi  TEKT-BOOK  CO.  ▼. 

LEWIS. 

(St.  Louis  Court  of  Appeals.    Mlssonri.    March 

17,  190&) 

1.  COKTRACTS— RaSCTSSIOlSr— BRBACH  <»  PABOt 
—Mo  DITICATIOW . 

Where  defendant  si^ed,  without  readinx, 
a  contract  cootaining  a  stipulation  in  heavy  type 
In  the  first  line  that  the  agents  were  not  au- 
thoriied  to  chimge  the  conditions  printed  in  the 
oontract,  anda&o  warning  him  to  read  before- 
signing,  he  cannot  evade  the  contract  because 
plaintiff  failed  to  comply  with  an  oral  condition 
made  by  the  agent  in  conflict  with  the  terms  of 
the  written  contract. 

2.  Samb— BBqtrisiTKs— Vaiimtt  or  AS8«hi>— 

lONORANCX  OF   FACTS. 

Failure  to  read  a  contract  before  signing  is 
gross  negligence,  where  the  signer  was  able  to- 
read. 

[Bd.  Note.— For  cases  in  point,  see  Cent  DIr 
vol.  11,  Contracts,  i  416.] 

3.  BvtDBRCI)— OBAX   AOBXaMBHTB. 

A  party  to  a  contract  oennot  ingraft  a  ver- 
bal stipulation  or  promise,  made  prior  to  the- 
execution  of  the  writing,  on  the  obligation  creat- 
ed by  the  instrument. 

Appeal  from  Circuit  Court,  Xewton  Coun- 
ty; J.  C.  Johnston,  Judge. 

Action  by  the  International  Text-Book 
Company  against  Delmer  H.  Lewis.  From  a 
Judgment  for  defendant,  plaintiff  appeals- 
Reversed  and  remanded,  with  directions. 

O.  L.  Cravens,  for  appellant.  L.  D.  Bice, 
tor  respondent 

GOODB,  J.  This  plaintiff  is  an  incorpo- 
rated company  doing  business  in  the  state 
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of  PennsylvaBla.  It  candncta  the  Interna- 
tional  Correspondence  Schoola  at  Scranton. 
These  schools  fumish  Instruction  in  Tarlous 
courses  of  scholarship  throngh  correspond- 
oice.  If  a  person  purchasea  a  scholarship, 
certain  papers,  examination  qnestions,  and 
other  material  are  furnished  him;  the  char- 
acter of  the  supplies  depending  on  the  par- 
ticular course  of  study  be  selects.  A  scholar 
U  supposed  to  send  In  written  work  done  by 
him  pursuant  to  the  papers  to  be  examined 
by  the  officers  and  teachers  of  the  schools. 
Among  the  branches  taught  Ls  that  of  tele- 
graph engineerhug,  and  on  March  20,  1905, 
this  defendant  signed  a  wrtttm  contract  for 
a  course  in  that  branch  or  department  of 
the  schools.  According  to  the  contract, 
which  we  will  not  copy,  he  requested  the 
plaintiff  company  to  fumish  him  with  a 
course  of  instmction  in  the  subjects  embrac- 
ed in  the  telegraph  enginterlng  scholarship, 
for  which  he  agreed  to  voy  $84  1«bs  20  per 
cent,  discount,  or  $67.20.  The  payments  were 
to  be  made  as  follows:  $6  at  the  date  of  the 
contract,  and  $5  each  month  thereafter  until 
the  full  price  was  paid.  The  contract  states 
that  said  price  Induded  all  charges  for  in- 
struction on  any  subject  of  said  coarse  until 
defendant  was  qualified  to  recelTe  a  diploma, 
provided  he  completed  the  course  within  five 
years;  that  it  covered  also  all  postage  on  pa- 
pers, examination  questionfi,  drawing  plates, 
and  corrected  woric  sent  by  defendant  to  the 
schools  and  a  complete  set  of  lnstnicti<Hi  pa- 
pers, examination  questions  in  pamphlet 
form,  and  drawing  plates  used  in  teaching. 
These  are  all  the  terms  of  the  contract  which 
need  be  stated.  On  receipt  of  the  applica- 
tion duly  signed  by  defendant,  plalntilTs  offi- 
cers accepted  the  contract,  sent  him  the  doc- 
uments called  for  by  it,  and  the  course  be- 
gan. Defendant  made  four  payments  on  the 
price  of  the  scholarship,  to  wit,  $20.  He 
then  ceased  to  pay,  quit  the  course^  and  re- 
tumed  the  papers  be  had  received.  His  rea- 
son for  doing  this  was  that  he  requested 
some  telegraph  instruments,  or  some  Instru- 
ments he  needed  in  connection  with  the 
course,  for  which  plaintiff  proposed  to  make 
a  charge  of  $8,  defendant  says  in  violation  of 
an  agreement  to  fumish  the  instruments  free 
made  by  its  agent  with  whom  he  dealt  De- 
fendant swore  this  agent  told  him,  if  be 
would  take  a  scholarship,  he  would  get  all 
necessary  Instruments  free  of  any  charge 
other  than  the  price  ot  the  scholarship. 
When  defendant  asked  for  the  instruments, 
he  received  a  letter  from  the  company  say- 
ing the  regular  price  was  $20,  but  they 
would  cut  it  to  $8.  In  regard  to  signing  the 
written  contract  he  swore  the  agent  of  plain- 
tiff with  whom  he  dealt  filled  out  the  blanks 
and  defendant  signed  where  the  agent  put 
bis  finger,  but  without  reading  the  contract, 
though  he  was  able  both  to  read  and  write. 
On  this  testimony  a  Judgment  was  entered 
for  defendant,  which  must  be  reversed. 
The  promise  or  statement  of  the  agent 


that  free  Instruments  would  be  furnished  to 
defendant  was  In  the  teeth  of  the  written 
contract,  which  enumerated  what  plaintiff 
company  was  to  fumish  in  consideration  of 
the  price  of  the  scholarship  and  instruments 
were  not  included  In  the  enumeration.  De- 
fendant failed  to  read  the  contract  before 
signing  It,  and  this  was  gross  negllg^ce  on 
his  part  The  very  first  line  of  It  contained 
in  bold  type,  a  direction  to  applicants  not  to 
sign  the  contract  without  reading  it,  and, 
further,  that  agents  w«re  not  authorized  to 
change  the  conditions  printed  in  the  blank 
contract  As  defendant  could  have  read  the 
contract  before  signing  It,  and  was  not  trick- 
ed into  signing  without  reading,  but,  on  the 
contrary,  was  warned  to  read,  be  cannot 
evade  his  promise  on  a  pretense  that  its  exe- 
cution was  induced  by  fraud.  Rothschild  v. 
EVensdorf,  21  Mo.  App.  318.  Defendant  did 
not  swear  plaintiff's  agent  made  any  false 
representation  regarding  the  contents  of  the 
written  contract,  but  only  that  the  agent 
agreed  verbally  the  company  would  furnish 
Instruments.  If  the  agreement  to  fumish  in- 
struments free  were  in  the  contract  as  writ- 
ten, it  is  by  no  means  clear  that  it  would 
not  be  an  Independent  stipulation,  the  breach 
of  which  would  not  sufficiently  Impair  the 
consideration  for  defendant's  promise  to  pay, 
to  afford  him  a  valid  cause  to  abandon  his 
contract  Springfield  Seed  Oa  v.  Walt,  94 
Mo.  App.  76,  OT  S.  W.  988;  Boulware  v. 
Crohn,  122  Mo.  App.  571,  99  S.  W.  796.  It 
is  certain  he  cannot  Ingraft  a  verbal  stipula- 
tion or  promise,  made  prior  to  the  execution 
at  the  writing,  on  the  obligation  created  by 
the  Instrument  Tracy  v.  Iron  Worics,  104 
Mo.  198,  16  S.  W.  203. 

The  Judgmoit  Is  reversed,  and  the  cause 
remanded,  with  a  direction  to  enter  judg- 
ment for  the  plalntUt.    All  concur. 


HAWK  T.  CHICAGO,  B.  &  Q.  RY.  CO. 

(Kansas  City  Court  of  Appeals.    Missoari.    Jan. 
27.  1908.    Rehearing  Denied  April  6,  190a) 

1.  APPEAI.  —  BEVIEW  —  QlTXBIIONS  OF  PACT — 

Demurbkb  to  Evidence. 

In  determining  whether  a  demurrer  to  the 
evidence  should  have  been  sustained,  the  review- 
ing court  will  view  the  evidence  in  the  aspect 
moat  favorable  to  the  caose  of  actiMi  asserted. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  i  4024.] 

2.  Cabbubs— Cabbiaoe  of  Pabsenqebb— Pas- 
6ENOEB8  on  Fbeioht  Tbains. 

A  railroad  assuming  to  carry  passenf^ers  on 
its  freight  trains  is  bound  tO  exercise  the  same- 
degree  of  care  as  ii  required  in  the  operation, 
of  passenger  trains ;  the  difference  being  that  a 
passenger  submits  himself  to  the  inconvenience 
and  danger  necessarily  attending  that  mode  of 
conveyance. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §  1098.] 

8.  Sake. 

Sndden  Jolts  and  jars  in  starting  and  stop- 
ping a  freight  train,  which  cannot  be  avoidetT 
m  the  exercise  of  due  care,  are  assumed  by  a 
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pwenyr  as  one  of  the  perils  of  travel  by  that 
mode  of  conveyance. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {{  1205,  1206.] 

4.  Sauk— Acts  CoNarrrTrriNo  Negligence. 

The  fact  that  a  sudden  and  violent  jolt  or 
jar  accompanies  the  stopping  of  a  freight  train 
will  not  raise  ipso  facto  a  presumption  of  neg- 
ligence. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  gg  1286^  1293.] 

6.  Sakk— AoTions  roB  Injubies— Evidence— 
SumoixnoT. 

Evidence  in  an  action  for  injury  to  a  pas- 
senger on  a  freight  train  held  not  to  show  that 
the  jolt  to  which  the  injur;  was  dae  was  extra- 
ordinarily violent. 

6.  Etidehcb— Opinion   Evidence  —  Conoi,u- 
BiONB— Weight. 

Expressions  of  a  nonexpert  witness  tliat  the 
jolt  which  accompanied  the  stopping  of  a  freight 
train  was  a  "terrible  shock,"  "a  severe  shock, 
sufficient  to'  knock  the  breath  out  of  me" 
amount  to  nothing  more  than  mere  conclusions, 
and  possess  no  probative  value. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  20,  Evidence,  {  2392.] 

7.  Cabbiebs— Cabkiagb  of  Pabsbnoebs— Ac- 
tions FOB  Injubibs  —  Pbesuhpiionb  and 

BTTBDEN  OF  Pboof. 

In  an  action  for  injury  to  a  passenger,  the 
burden  is  on  plaintiff  to  show  that  the  jolt  to 
which  the  injury  was  due  was  so  sudden  and  un- 
osnal  that  it  bespoke  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  {{  1286,  1^.] 

8.  Sake. 

The  fact  that  a  passenger  on  the  seat  run- 
ning lengthwise  of  a  caboose,  with  his  face 
turned  toward  the  door,  wag  thrown  therefrom 
to  the  floor  b);  a  jolt  accompanying  the  stopping 
of  the  train,  is  insufficient  to  raise  a  presump- 
tion of  negligence. 

(Eld.  Note. — For  cases  in  point,  see  Cent  Dift 
vol.  9,  Carriers,  {{  1286,  1^.] 

Appeal  from  Circuit  Court,  Livingston 
Connty;  J.  W.  Alexander,  Judge. 

Action  by  John  S.  Hawk  against  the 
Chicago,  Burlington  &  Qnlncy  Ballway  Com- 
pany. Judgment  for  plaintiff;  and  defend- 
ant appeals.    Reversed. 

F.  Sheets  ft  Sons,  for  appellant  Arthaud 
&  Arthaud  and  Scott  J.  Miller,  for  respondent 

JOHNSON,  J.  This  Is  an  action  by  a  pas- 
senger against  a  common  carrier  to  recover 
damages  resulting  from  personal  injuries  al- 
leged to  bare  been  caused  by  the  negligence 
of  the  carrier.  Verdict  and  Judgment  were 
In  favor  of  plaintiff  in  the  sum  of  $958,  and 
defendant  appealed. 

On  the  morning  of  August  31,  1904,  the 
plaintiff  purchased  a  ticlcet  from  defendant's 
agent  at  Chillicothe,  which  entitled  him  to 
ride  to  Hamilton,  and  became  a  passenger  on 
a  freight  train  on  which  passengers  were 
permitted  to  ride.  The  train  consisted  of  an 
engine  and  20  cars,  14  of  which  were  equip- 
ped with  air  brakes.  At  Breckenridge,  an 
intermediate  station,  the  train  was  run  on 
a  Bide  track  for  another  train  to  pass,  and, 
in  stopping,  the  forward  motion  of  the  ca- 
boose was  arrested  so  suddenly  that  plaintiff 
was  thrown  to  the  floor  and  injured.    Thus 


far  the  parties  agree  on  the  facts.  PlalntUf, 
who  was  75  years  old  at  the  time  of  the 
injury,  testified  tliat  he  was  seated  on  the 
north  side  of  the  car  in  a  seat  running 
lengthwise.  The  train  was  beaded  to  the 
west,  and  plaintiff  had  his  face  turned  to- 
ward the  door  at  the  east  end  of  the  car. 
While  In  this  position  he  was  thrown  from 
his  seat  by  what  he  describes  as  "a  terrible 
shock,  sufficient  to  knock  a  man  off  his  seat, 
and  knock  him  senseless  for  awhile."  He 
fell  to  the  floor  with  bis  head  toward  the 
southwest,  striking  the  back  of  his  liead 
with  sufficient  violence  to  render  him  uncon- 
scious. Further  be  said,  concerning  the  na- 
ture of  the  stop:  "Well,  It  Just  appeared  a 
severe  shock,  sufficient  to  knock  the  breath 
out  of  me.  It  would  have  knocked  a  dog 
down,  I  guess.  Q.  How,  Mr.  Hawk,  did  it 
affect  the  caboose?  A.  I  can't  tell  that,  be- 
cause It  affected  faie  first,  struck  me  so  I 
didn't  know  anytlilng.  Q.  Did  you  notice  any 
slacking  of  the  train  prior  to  this  time,  prior 
to  the  shock?  A.  I  heard  the  rattle  of  it 
like  It  usually  Is.  Q.  As  compared  with  other 
stoppings  of  a  train,  how  was  this  stopping 
or  shock?  (Defendant  objects  to  the  question 
because  this  witness  does  not  show  that  he 
is  any  expert  In  that  regard  whatever.)  By 
the  Court:  He  can  state  whether  It  stopped 
suddenly  or  not  A.  Very  much  so.  Q.  Ex- 
plain what  you  mean  by  'very  much  so.'  A. 
A  very  severe  shock."  Plaintiff,  who  is  a 
farmer,  did  not  claim  to  possess  any  expert 
knowledge  relative  to  the  usual  and  ordinary 
manner  of  operating  and  stopping  freight 
trains,  and  did  not  attempt  to  say  that  the 
stop  made  in  this  Instance  was  extraordinary : 
1.  e.,  not  one  Incidental  to  the  proper  and 
usual  operation  of  that  class  of  trains.  He 
introduced  as  a  witness  a  Mr.  Knoop,  a  trav- 
eling salesman,  who  testified  that  he  was  a 
passenger  on  the  train,  and  that  before  it 
came  to  a  full  stop,  he  left  his  seat  and  pro- 
ceeded to  the  rear  platform  of  the  caboose, 
and  was  standing  on  the  step,  waiting  for 
the  car  to  stop,  when  its  sudden  halt  caused 
lilm  to  step  to  the  ground.  He  said:  "Well, 
as  near  as  I  could  tell  you,  wliy,  I  was 
standing  there  waiting  on  the  train  to  stop, 
when  the  train  did  stop.  Of  course,  I  was 
Juat  holding  with  one  hand,  with  my  grip 
in  the  other,  and  it  threw  me  and  I  simply 
stepped  off  onto  the  crossing  there.  Q.  Did 
It  Jerk  you  off?  Didn't  it  shake  you  off?  A: 
I  got  off  there.  I  wouldn't  want  to  swear 
that  it  shook  me  off  or  that  it  didn't"  He 
alighted  in  safety,  and,  hearing  that  some 
one  was  hurt  inside  the  car,  returned  in  time 
to  assist  in  raising  plaintiff  from  the  floor. 
Counsel  for  plaintiff  tried  very  hard,  but  un- 
successfully, to  obtain  the  statement  from 
the  witness  that  the  Btop  was  unusual.  We 
quote  from  his  testimony:  "Q.  The  question 
is  whether  this  was  an  unusually  violent  stop. 
Go  ahead,  Mr.  Knoop.  A.  I  should  say  that 
tills  was  a  little  more  sudden  than  any  atop 
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made  on  the  way  over  there  on  that  trip. 
The  qnestion  will  lead  me  to  my  experience 
on  freight  trains.  All  .the  experience  I  have 
Is  as  a  passenger,  and  while  being  In  th6 
traveling  business  I  make  it  a  point  to  look 
after  myself  wherever  I  am.  Q.  Was  this 
stop  over  there  more  violent  than  the  or- 
dinary stop  of  freight  trains  on  which  you 
ride?  A.  Well,  I  conid  say  this.  Th^ 
don't  always  stop  as  sudden  as  they  did  that 
time.  By  the  Court:  Was  It  more  violent 
than  ordinarily?  A.  I  don't  know  whether 
I  should  call  it  a  violent  stop.  It  was  a  very 
sudden  stop."  The  witness  was  excused,  and 
afterward  recalled  by  plaintiff,  when  the  fol- 
lowing examination  occurred:  "Q.  I  will  ask 
you  was  this  or  was  it  not  more  severe,  vio- 
lent, or  sadden  tlian  ordinary  stops  that  you 
experience  in  traveling  on  freight  tralnd? 
(Objection.)  Q.  Yes  or  no.  A.  Yes;  but — 
By  the  Court:  Explain  it  if  you  wish  to. 
A.  All  I  was  going  to  say  was  that  this  stop 
I  don't  think  it  was  Just  exactly  an  ordinary 
stop.  I  experienced  a  good  many  sadden 
stops  on  a  freight  train,  and  this  was  one 
of  them,  and  this  was  a  sadden  stop  as  I 
said  awtiile  ago."  Defendant  introduced  as 
witnesses  the  trainmen  and  two  colored  men 
who  were  passengers  on  the  car.  All  of  these 
witnesses  state  that,  before  the  car  came  to 
a  stop,  plaintiff  left  his  seat  and  proceeded  to 
the  east  door,  where  he  stood  looking  toward 
the  east  and  with  his  hand  on  the  door  Jamb, 
when  the  sudden  stopping  of  the  train  threw 
him  backward  to  the  floor.  No  other  per- 
son on  the  car  was  thrown  off  his  balance, 
though  all  were  standing,  and  do  damage  to 
the  car  or  its  contents  resulted.  Defendant's 
witnesses  say  that  the  cessation  of  the  car's 
forward  motion  was  no  more  sudden  or  vio- 
lent than  that  ordinarily  experienced  in  the 
handling  of  freight  trains.  There 'is  no  evi- 
dence of  any  defect  in  the  road,  the  engine 
and  cars  or  their  equipment,  nor  of  negligence 
on  the  part  of  the  trainmen  In  handling  the 
train,  unless  we  should  say  that  an  inference 
of  negligence  reasonably  may  be  drawn  from 
the  fact  that  plaintiff  was  injured  in  the 
manner  he  describes.  At  the  close  of  the  evi- 
dence, defendant  requested  the  court  to  give 
the  Jury  a  peremptory  Instruction  to  find  for 
the  defendant.  The  refusal  of  such  instruc- 
tion is  the  principal  ground  assigned  for  a 
reversal  of  the  Judgment. 

In  determining  the  question  whether  or 
not  a  demurrer  to  the  evidence  stiould  have 
been  sustained,  we  shall  view  the  facts  in 
evidence  In  the  aspect  most  favorable  to  the 
cause  of  action  asserted.  Therefore  we  shall 
assume  that  plaintiff  remained  in  his  seat 
until  the  shock  occurred,  and  was  suddenly 
and  violently  thrown  to  the  floor  thereby; 
and,  further,  that  the  stop  was  accompanied 
by  a  Jolt  of  some  severity,  but,  with  these 
facts  conceded,  plaintiff  still  has  fallen  short 
of  making  out  a  case  to  go  to  the  Jury.  The 
rules  and  principles  of  law  applicable  to  cases 
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of  this  character  have  been  before  the  courts 
of  last  resort  In  (his  state  so  often  that  it  is 
not  necessary  to  do  more  than  recite  them. 
"A  railway  company  assuming  to  carry  pas- 
sengers for  hire  upon  its  freight  trains  is 
bound  to  exercise  the  same  degree  of  care 
as  is  required  In  the  operation  of  regular 
passenger  trains;  the  difference  being  that 
a  passenger  submits  himself  to  the  inconven- 
ience and  danger  necessarily  attending  that 
mode  of  conveyance."  Guffey  v.  Railway,  53 
Mo.  App.  462.  It  is  a  matter  of  common 
knowledge  that,  in  Starting  and  stopping  such 
unwieldy  trains,  sudden  Jolts  and  Jars  of 
varying  degrees  of  violence  are  ordinary  in- 
cidents, even  where  such  trains  are  handled 
with  the  greatest  care.  As  such  occurrences 
cannot  be  avoided  in  the  exercise  of  due  care, 
the  rule  is  well  settled  tliat  passengers  as- 
same  the  risk  of  injury  by  them  as  one  of 
the  perils  of  travel  by  that  mode  of  convey- 
ance. The  fact  that  a  sudden  and  violent 
Jolt  or  Jar  accompanies  the  stopping  of  a 
freight  train  ipso  facto  will  not  raise  a  pre- 
sumption of  negligence.  A  passenger  injured 
thereby  to  be  entitled  to  recover  from  the 
carrier  must  go  further.  He  must  adduce 
facts  from  which  an  inference  of  negligence 
fairly  arises.  Hedrlck  v.  Railway,  195  Mo. 
104,  93  S.  W.  268.  The  case  Just  cited  is  de- 
cisive of  the  one  in  hand.  It  Is  there  said: 
"When  it  is  considered  tliat  it  18  a  matter 
of  common  knowledge  that  in  the  movement 
of  trains  there  Is  more  or  less  Jolting  and 
Jerking  incident  to  the  starting  and  the  stop- 
ping of  the  train,  and  that,  so  far,  human 
skill  and  ingenuity  have  not  been  able  to  pre- 
vent this  entirely,  it  cannot  be  said  as  a  mat- 
ter of  law  that  negligence  can  be  predicated 
upon  the  mere  fact  ttiat  the  Jolt  or  Jerk  re- 
sults from  the  stopping  of  a  long  freight 
train.  It  Is  well  settled  that  negligence  can- 
not be  presumed  when  nothing  Is  done  out 
of  the  usual  course  of  business,  unless  the 
course  Is  improper.  There  Is  nothing  in  this 
record  to  indicate  that  there  was  any  act  of 
omission  or  commission  not  usually  incident 
to  the  constant  moving  of  heavy  freight 
trains  under  the  control  and  management  of 
skillful  and  careful  employes.  We  are  not 
unmindful  of  the  contention  of  the  plaintiff 
that  the  defendant  Jerked  or  knocked  or 
bumped  the  train  with  unusual,  unnecessary, 
and  extraordinary  force  against  the  caboose, 
but  we  are  clearly  of  the  opinion  that,  in 
the  light  of  the  uniform  expressions  of  this 
court  and  of  the  several  appellate  courtn. 
the  evidence  In  this  case  was  wholly  Insuffi- 
cient to  establish  any  such  unusual  and  ex- 
traordinary Jarring  and  Jerking." 

We  do  not  find  any  evidence  in  the  record 
before  us  from  which  it  may  be  said  with 
reason  that  the  Jolt  which  accompanied  the 
stopping  of  the  train  was  extraordinarily 
violent.  Plaintiff  depicts  it  «s  a  "terrible 
shock,"  "a  severe  shock,  sufficient  to  knock 
the  breath  out  of  me" ;  but  these  expressions 
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of  a  nonexpert  witness  amonnt  to  nothing 
more  than  mere  conclusions,  and  possess  no 
probative  value.  Ouffey  v.  Railway,  supra; 
Hedrlck  v.  Railway,  supra.  The  facts  that 
no  one  else  on  the  car  was  overthrown,  and 
that  nothing  In  the  car  was  disturbed, 
strongly  supiwrt  the  testimony  of  all  of  the 
witnesses  except  plaintiff  that  the  stop  was 
not  extraordinary.  The  burden  was  on  plain- 
tiff to  show  by  evidence  the  fact  that  the 
stopping  of  the  car  was  so  sudden  and  un- 
usual that  It  l>espoke  the  existence  of  neg- 
ligence on  the  part  of  the  engineer.  His  own 
witness,  the  traveling  salesman,  admitted 
that  in  riding  on  freight  trains  he  had  often 
encountered  Jolts  of  equal  violence,  and  we 
think  his  testimony  la  quite  convincing  of 
the  fact  that  the  Jolt  in  the  present  Instance 
was  one  of  the  ordinary  Incidents  In  the  op- 
eration of  a  long  train,  and  should  not  be 
attributed  to  the  negligence  of  the  trainmen. 
We  cannot  agree,  with  plaintiff  that  the  fact 
that  be  was  seated  at  the  time  of  the  In- 
Jury  is  sufficient  to  raise  a  presumption  of 
negligence.  Doubtless  the  attitude  he  as- 
sumed in  turning  bis  face  toward  the  door 
contributed  somewhat  to  rendering  his  posi- 
tion on  the  seat  insecure.  But,  however  this 
may  be,  the  undisputed  physical  facts  dem- 
onstrate beyond  peradventure  that  he  was 
anseated,  not  by  a  Jolt  of  extraordinary  vio- 
lence, but  by  one  likely  to  be  encountered 
in  travel  by  freight  train. 

Plaintiff  has  failed  completely  to  show  the 
existence  of  negligence;  and  it  follows  that 
the  Judgment  must  be  reversed.    All  concur. 


HALL  V.  COMPTON. 

(Kansas  City  Court  of  Appeals.     MisBoarl. 

March  2,  1908.    Rehearing  Denied 

April  e,  190a) 

1.  HlOHWATS— ITSK    or    HiaHWATS— Fbiout- 
KNINO   ANniALS— LIABII.ITT. 

The  frightening  of  a  horse  driven  along  a 
public  highway  becaiise  of  encountering  a  vehicle 
does  not  of  Itself  raise  any  inference  of  negli- 

?:ence  on  the  part  of  the  driver  of  the  vehicle, 
or  the  law  contemplates  that  all  kinds  of  con- 
veyances may  use  highways  with  equal  rights; 
and,  as  long  as  the  driver  of  a  lawful  vehicle 
observes  the  law  of  the  road  and  proceeds  with 
the  degree  of  care  to  be  expected  of  an  ordinarily 
prudent  person,  he  Is  not  liable  for  an  injury 
caused  by  the  fright  of  a  horse  by  reason  of  the 
appearance  of  his  vehicle. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Highways,  §  469.] 

2.  Saue— REOui.ATiNa  Use  of  Hiorwats. 

The  liegislature  in  the  exercise  of  the  police 
power  may  regulate  the  manner  in  which  auto- 
mobiles shall  be  operated  on  the  public  highway, 
though  automobiles  are  lawful  vehicles,  and  as 
such  are  entitled  to  the  privilege  of  using  the 
highway. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Highways,  §§  456-459.] 

3.  Same— Use  of  Vehicles  on  Highways- 
Care  REQUIBEn. 

One  operating  an  antomobiie  on  a  public 
highway  is  not  liable  for  an  injury  caused  by 
the  automobile  frightening  the  horse  of  a  driver 


on  the  highway,  provided  he  proceeded  in  the 
operation  of  the  automobile  with  due  care,  and 
one  running  an  automobile  at  a  moderate  rate 
of  speed,  turning  to  ttfe  right  of  the  center  of 
the  highway  to  afford  a  driver  of  a  horse  suf- 
ficient passageway,  and  obeerving  no  appearance 
of  fright  in  the  approaching  horse,  may  proceed, 
and  is  not  liable  on  the  horse  unexpectedly  be- 
coming unruly  at  a  time  the  operator  of  the 
automobile  could  not  avoid  any  injary  by  stop- 
ping his  machine. 

[E^.  Note.— For  cases  In  point,  see  Cent  Dia. 
vol.  2S,  Highways,  i  469.] 

4.  Trial  —  Evidence  —  DEmreBSE  to  Evi- 
dence. 

The  court  in  ruling  on  a  demurrer  to  the 
evidence  must  give  due  weight  to  the  facts  in 
evidence  most  favorable  to  the  cause  of  action 
asserted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {{  854-358.1 

5.  Highways— Use    of    Highways— DBiVMa 

OF  AUT0U0Bn.E8— CabE  REQUIRED. 

One  operating  an  automobile  on  ft  public 
highway  must  operate  it  with  a  degree  of  pru- 
dence to  be  expected  of  an  ordinarily  prudent 
person,  in  view  of  the  fact  that  it  Is  heavy, 
powerful,  fast,  and  noisy. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Highways,  {  450.] 

6.  Sake. 

In  an  action  for  injuries  to  a  driver  on  a 
highway  because  of  his  horse  being  frightened 
by  an  automobile  operated  thereon,  evidence  held 
to  justify  a  finding  that  the  operator  of  the 
automobile  was  negligent  and  liable  for  the  in- 
juries sustained. 

Appeal  from  Circuit  Court;  Macon  Coun- 
ty; Nat  M.  Shelton,  Judge. 

Action  by  Pearl  H.  Hall  against  William 
R.  Compton.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Dysart  ft  Mitchell,  for  appellant  Guthrie 
&  Franklin  and  Davis  &  Van  (31eve,  for  re- 
spondent 

JOHNSON,  J.  A  horse  which  plaintiff  was 
driving  along  a  public  street  in  the  city  of 
Macon  took  fright  at  a  passing  automobile, 
suddenly  Jumped  to  one  side,  and  tilted  the 
vehicle  to  which  it  was  hitched  sufficiently 
to  throw  plaintiff  from  his  seat  to  the  gi-ound 
and  injure  him.  Plaintiff  sued  the  owner  of 
the  automobile  for  damages,  alleging  that 
the  horse  was  frightened  by  the  negligent 
manner  In  which  the  machine  was  operated, 
and  recovered  Judgment  in  the  sum  of  $200. 

It  appears  from  the  evidence  Introduced  by 
plaintiff  that  on  July  7,  1905,  plaintiff  and 
two  other  men,  his  guests,  were  driving 
northward  on  Rubey  street  In  a  single-seated 
runabout  drawn  by  one  horse.  The  convey- 
ance belonged  to  plaintiff,  who  was  doing  tbe 
driving  and  who  was  seated  between  his  com- 
panions, partly  on  their  knees.  He  drove  In 
a  walk  along  the  east  side  of  the  street, 
which  was  paved  with  brick  to  a  width  of 
about  20  feet,  and  at  the  place  of  Injury  was 
on  an  embankment  some  3  or  4  feet  abovt- 
the  level  of  the  adjacent  lots.  His  horse  was 
nine  years  old,  very  gentle,  and  accustomed 
to  being  driven  in  the  city  and  to  meeting 
and  being  passed  by  automoblIe&    A  two- 
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seated  gasoline  motor  car,  owned  and  operat- 
ed by  defendant  and  occupied  by  five  persons, 
approached  from  the  north,  and,  without 
checking  speed  or  deviating  from  a  course  in 
the  middle  of  the  street,  ran  close  to  plaln- 
tlfTs  horse,  causing  it  to  Jump  suddenly  and 
unexpectedly  to  the  right,  and  thereby  to  run 
the  wheels,  on  the  east  side  of  the  vehicle, 
part  way  down  the  embankment  on  that  side 
of  the  street.  Plaintiff  was  thrown  to  the 
ground  and  sustained,  injuries  the  nature  and 
extent  of  which  it  is  not  necessary  to  state. 
The  automobile  in  passing  made  a  noise  and 
emitted  an  odor  common  to  machines  run  by 
gasoline  power,  and  the  speed  at  which  it 
passed  is  variously  estimated  by  plaintiff 
and  his  witnesses  at  from  15  to  20  miles  per 
hour.  The  horse  showed  neither  fright  nor 
restiveness  until  the  forward  end  of  the  ma- 
chine reached  a  point  on  a  line  with  its  head, 
and  its  sudden  fright  surprised  the  occupants 
of  the  runabout  as  well  as  those  of  the  au- 
tomobile. Defendant  and  his  witnesses  tes- 
tified to  a  different  state  of  facts  from 
those  Just  stated.  They  say  that  the  au- 
tomobile kept  well  to  the  west  side  of  the 
street,  did  not  come  in  close  proximity  to  the 
horse  in  passing;  that  its  speed  did  not  ex- 
ceed eight  miles  per  hour,  and  that  it  could 
not'  be  run  fast  at  that  place  because  of  the 
facts  that  It  was  in  bad  order,  and  had  Just 
climbed  a  hill  on  the  gearing  for  low  speed. 
Further,  they  say  defendant  paid  close  atten- 
tion to  the  way  ahead  of  him,  and,  observing 
no  indication  of  nervousness  either  ob  the 
part  of  the  horse  or  of  the  occupants  of  the 
runabout,  supposed  he  could  proceed  with- 
out endangering  their  safety.  The  charge  of 
negligence  in  the  petition  is  "that  the  de- 
fendant so  carelessly,  negligently,  and  reck- 
lessly operated,  managed,  and  drove  his  said 
automobile  while  approaching  and  meeting 
this  plaintiff  upon  said  highway  as  to  scare 
and  frighten  plaintiff's  horse  and  to  cause  It 
to  l>ecome  unmanageable  end  to  run  away 
with  plaintiff;  that  defendant  carelessly,  neg- 
ligently, and  recklessly  managed,  operated, 
and  ran  his  said  automobile  at  so  dangerous, 
reckless,  and  negligent  high  rate  of  speed; 
that  he  carelessly,  negligent,  and  recklessly 
ran  said  automobile  at,  toward,  and  so  near 
this  plaintiff  and  his  said  horse  and  at  so 
great  a  rate  of  speed  as  to  cause  said  horse 
to  become  frightened,  scared,  and  unmanage- 
able, and  to  run  away  with  plaintiff;  that  de- 
fendant negligently,  carelessly,  and  reckless- 
ly ran  and  operated  his  said  automobile  so 
close  to  the  plaintiff's  vehicle  as  to  occupy 
nearly  the  entire  road,  and  to  drive  plalntlfiCs 
horse  and  buggy  from  the  same."  The  peti- 
tion contained  two  counts.  In  the  first  an 
ordinance  of  the  city  relating  to  automobiles 
was  pleaded,  in  which  It  Is  provided  "that  it 
shall  be  unlawful  for  any  person  to  operate 
any  vehicle  propelled  by  steam,  electricity, 
gas,  gasoline  or  any  other  motive  power  over 
the  streets,  alleys  and  avenues  of  said  city 
ol  Macon,   Missouri,   at  a  greater  rate  of 


speed  than  nine  miles  per  hour";  and  the 
gravamen  of  the  cayse  asserted  therein  is 
the  negligent  breach  of  said  ordinance.  In 
the  second  count  the  ordinance  Is  not  plead- 
ed, and  the  cause  stated  is  common-law  neg- 
ligence. Before  the  Introduction  of  testimony 
defendant  asked  the  court  to  require  plaintiff 
to  elect  on  which  count  or  cause  of  action  he 
would  proceed,  but  the  court  overruled  the 
motion.  The  ordinance  was  received  In  evi- 
dence over  the  objection  of  defendant ;  but 
at  the  close  of  the  evidence  plaintiff  volun- 
tarily dismisaed  the  first  count,  and  the  is- 
sues submitted  under  the  Instructions  given 
were  those  relating  to  the  common-law  ac- 
tion pleaded  in  the  second  count.  The  an- 
swer of  defendant  contained  a  general  denial, 
and  the  plea  that  the  injuries  of  plaintiff, 
"if  any,  were  the  result  of  the  negligent  man- 
ner in  which  be  managed  and  controlled  the 
team  [horse]." 

The  first  point  made  by  defendant  Is  that 
the  learned  trial  Judge  erred  in  refusing  to 
instruct  the  Jury  peremptorily  to  find  for  de- 
fendant. If  the  state  of  facts  disclosed  by 
defendant  were  the  conceded  facts  of  the 
case,  his  position  would  be  well  grounded. 
His  evidence  completely  exonerates  him  from 
any  Imputation  of  common-law  negligence. 
The  frightening  of  a  horse  driven  or  ridden 
along  a  public  highway  caused  by  encounter- 
ing a  vehicle  or  pedestrian  does  not  of  itself 
raise  any  inference  of  negligence  on  the  part 
of  the  pedestrian  or  the  driver  of  the  vehicle. 
The  law  contemplates  that  all  sorts  of  people 
and  all  kinds  of  conveyances  may  use  the 
highway  with  equal  right,  and,  as  long  as 
the  driver  of  a  lawful  vehicle  observes  the 
laws  of  the  road  and  proceeds  with  the  de- 
gree of  care  to  be  expected  of  an  ordinarily 
careful  and  prudent  person  in  such  situation, 
he  cannot  be  held  liable  for  an  injury  caused 
by  the  fright  of  the  animal  at  his  appearance 
or  at  that  of  his  conveyance.  Automobiles, 
though  of  recent  invention,  are  lawful  ve- 
hicles, and  as  such  are  entitled  to  the  privi- 
lege of  using  the  public  highway*.  Their 
drivers  have  equal  rights  with  the  occupants 
of  wagons,  carriages,  and  other  vehicles.  We 
concede  that  in  the  exercise  of  police  power 
the  Legislature  may  regulate  the  manner  in 
which  they  shall  be  operated.  State  v.  Swag- 
erty,  203  Mo.  517,  102  S.  W.  483,  10  L.  R.  A. 
(N.  S.)  601;  Christy  v.  Elliott,  216  111.  81, 
74  N.  B.  1035,  1  L.  R.  A.  (N.  8.)  215,  108  Am. 
St  Rep.  196.  In  1903  the  Legislature  of  this 
state  enacted  statutes  dealing  with  this  sub- 
ject, but,  as  we  have  Intimated,  our  concern 
In  the  present  case  Is  not  with  a  cause  of  ac- 
tion founded  on  a  violation  either  of  a  statu- 
tory or  municipal  enactment,  but  relates  sole- 
ly to  a  breach  of  common-law  duty.  Defend- 
ant had  the  right  to  run  hla  machine  on  the 
public  streets  of  Macon,  and  Is  not  liable  In 
damages  for  an  injury  caused,  by  the  scar- 
ing of  plaintiff's  horse,  provided  at  the  time 
he  was  proceeding  with  due  care  and  with 
a  proper  regard  for  the  safety  of  others 


Digitized  by 


Google 


1124 


108  80UTHWBSTEBN  RBPORTEB. 


(Ma 


whose  right  to  use  the  street  was  equal  to  his 
own.  Therefore,  U  dejeadant,  as  he  claims, 
ran  the  automobile  at  a  moderate  rate  of 
speed,  turned  to  the  right  of  the  center  of 
the  road  to  afford  plaintiff  a  sufficient  passage- 
way, and,  Willie  keeping  a  proper  lookout,  ob- 
serred  no  appearance  of  fright  in  the  ap- 
proaching horse,  he  had  the  right  to  proceed; 
and  If  the  horse  suddenly  and  unexpectedly 
became  unruly  at  a  time  when  defendant,  in 
the  exercise  of  reasonable  care,  could  not 
aTOld  the  resultant  Injury  by  stopping  his 
machine,  the  injury  should  be  regarded  as 
an  accident  for  which  defendant  should  not 
be  called  to  account  , 

But  the  weakness  of  defendant's  position 
Is  that  it  rests  entirely  on  his  own  erldence, 
which  is  contradicted  in  very  material  respects 
by  substantial  evidence  introduced  by  plain- 
tiff. It  was  the  duty  of  the  trial  court  in  ruling 
on  the  demurrer  to  the  evidence  to  give  due 
weight  to  the  facts  in  evidence  most  favor- 
able to  the  cause  of  action  asserted.  These 
facts,  we  think,  tend  to. accuse  defendant  of 
negligence  in  the  respects  charged  In  the  peti- 
tion, and  thus  to  raise  an  issue  of  fact  to 
go  to  the  Jury.  While  plaintiff  admits  his 
horse  did  not  become  frightened  until  it  was 
about  to  pass  the  automobile,  it  Is  very  clear- 
ly shown  that  the  fright  was  caused  by  the 
co-operation  of  the  negligent  acts  of  running 
the  machine  at  a  reckless  rate  of  speed  and 
of  the  appropriation  by  defendant  of  the  use 
of  the  whole  of  the  center  of  the  road  which 
brought  the  car  so  close  to  the  horse  that, 
though  gentle  and  accustomed  to  meeting 
automobiles,  it  suddenly  was  seized  by  fear 
of  barm.  Though,  as  we  have  said,  automo- 
biles are  lawful  vehicles  and  have  equal 
rights  on  the  highway  with  horses  and  car- 
riages, their  drivers  should  operate  th«n 
with  that  degree  of  care  and  prudence  and 
that  consideration  for  the  rights  and  safety 
of  others  to  be  expected  of  ordinarily  prudent 
and  humane  persons.  Being  heavy,  itowerful, 
fast,  and  noisy,  motor  cars,  If  carelessly 
handled,  are  as  terrifying  as  they  are  danger- 
ous. A  reasonably  considerate  person  In  the 
situation  of  defendant  would  have  anticipat- 
ed the  danger  to  the  safety  of  the  occupants 
of  the  buggy  In  running  his  car  headlong  In 
such  close  proximity  to  the  horse.  The  pos- 
session of  a  powerful  and  dangerous  vehicle. 
Instead  of  giving  defendant  any  right  of 
might,  Imposed'on  him  the  duty  of  employing 
care  commensurate  to  the  risk  of  danger  to 
others  engendered  by  the  presence  of  his 
vehicle  on  the  public  thoroughfare.  We  ap- 
prove what  was  said  by  the  St.  Louis  Ciourt 
of  Appeals  in  McFem  v.  Gardner,  121  Mo. 
App.  1,  97  S.  W.  972 :  "It  [the  automobile]  is 
of  great  weight,  made  very  strong,  and  in  a 
collision  with  an  ordinary  vehicle  is  capable 
of  smashing  It  without  serious  damage  to  the 
machine  itself,  and,  while  it  has  equal  rights 
on  the  road  with  the  ordinary  vehicle,  It  Is 
a  sort  of  menace  to  the  traveling  public,  and, 
on  account  of  the  danger  to  others  Incident  to 


Its  operation  upon  public  highways,  the  chauf- 
feur In  charge  Is  bound  to  exercise  care  com- 
mensurate with  the  risk  of  Injury  to  other 
vehicles  and  pedestrians  oa  the  road;  and 
this  risk  of  Injury,  It  seems  to  us,  is  as  great, 
if  not  greater,  than  is  the  risk  of  injury  to 
vehicles  and  pedestrians  traveling  on  and 
across  streets  upon  which  street  cars  are 
operated  by  electric  power,  and  we  can  see 
no  reason  why  the  chauffeur  in  charge  of  an 
automobile,  traveling  on  a  public  highway  in 
a  populous  city,  should  not  be  held  to  the 
same  degree  of  care  In  respect  to  pedestrians 
and  other  vehicles  upon  the  street  as  is  a 
motorman  in  charge  of  a  street  car  running 
on  a  public  street.  If  so,  then  it  was  the 
duty  of  defendant's  chauffeur  to  keep  a  vigi- 
lant watch  ahead  for  vehicles  and  pedes-  . 
trians,  and  on  the  first  appearance  of  danger 
to  take  prapet  steps  to  avert  it"  This  hu- 
mane principle  applies  with  equal  force  to 
the  facts  detailed  by  plaintiff.  A  person  al- 
ways must  exercise  his  own  right  in  a  man- 
ner not  to  Injure  others.  Knowing,  as  he 
must  have  known,  that  even  a  gentle  horse 
might  be  frightened  by  a  car  carelessly  han- 
dled, defendant  in  being  careless  put  himself 
in  the  attitude  of  asserting  by  superior  force 
a  paramount  right  to  the  use  of  the  street 
This  the  law  will  not  tolerate.  If  those  who 
use  automobiles  must  indulge  in  the  pleasure 
of  making  others  give  way,  they  must  expect 
to  respond  in  damages  when  Injury  results 
from  such  unwarrantable  conduct  The  fol- 
lowing authoritiee  sustain  the  views  express- 
ed: Indiana  Springs  Co^  v.  Brown,  165  Ind. 
465,  74  N.  B.  616,  1  L.  R.  A.  (N.  S.)  238;  Mur- 
phy  V.  Wait,  (Sup.)  92  N.  X.  Supp.  253 ;  Ma- 
son V.  West  (Sup.)  70  N.  Y.  Sum).  478;  Shln- 
kle  V.  McCullough,  116  Ky.  960,  77  8.  W.  196, 
105  Am.  St  Rep.  249;  McFem  v.  Gardner, 
supra ;  Christy  v.  Elliott,  supra. 

No  error  was  committed  in  overruling  the 
demurrer  to  the  evidence,  nor  is  there  any 
prejudicial  error  to  be  found  in  the  instruc- 
tions given.  Other  grounds  for  a  reversal  of 
the  judgment  are  urged  by  defendant,  but 
we  find  them  to  be  without  merit. 

The  case  was  fairly  tried  and  submitted, 
and  accordingly  the  Judgment  is  affirmed. 
All  concur. 


PURDT  et  al.  v.  WILSON. 

(St  Louis  Court  of  Appeals.    Missouri.    March 
17,  1908.) 

Bbokf.rs — Right   to   Commissions— Defaui.1 

OF  Principai,. 

Where  real  estate  brokers  found  ft  pui^ 
chaser  ready,  willintr,  and  able  to  buy  land  oa 
terms  agreed  upon  with  the  owner,  they  were 
entitled  to  tlieir  commissions  notwithstanding. 
the  deal  fell  through  because  of  a  disagreement 
between  the  owner  and  his  wife  as  to  a  division 
of  the  purchase  money. 

[Ed.  Note. — For  cases  in  point,  see  C!ent  Dig. 
vol.  8,  Brokers,  §§  94-96.] 

Appeal  from  Circuit  Court,  Greene  County; 
Jas.  T.  Neville,  Judge. 
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Action  by  J.  3.  Purdy  and  otben  against 
A.  J.  Wilson  for  broiler's  commissions.  Judg- 
ment for  defendant,  and  plaintiffs  appeaL 
Reversed,  and  Judgment  directed. 

O.  T.  Hamlin,  for  appellants.  J.  G.  West, 
for  respondent 

BIjAND,  p.  3.  Defendant  owned  a  bouse 
and  lot  in  tbe  city  of  Springfield,  Mo.  Be 
agreed  witb  plaintiffs,  wbo  are  real  estate 
brokers,  that  tbey  might  sell  bis  bouse  and 
lot  on  terms  which  would  net  him  $1,160. 
Plaintiffs  found  a  purchaser  ready,  willing, 
and  able  to  pay  $1,800  for  tbe  property,  and 
notified  defendant  of  tbe  fact,  and  requested 
bim  to  make  a  deed  to  the  purchaser.  De- 
fendant agreed  to  make  tbe  deed  and  bare 
It  ready  on  tbe  following  day.  Defendant  Is 
a  married  man,  and  his  wife  refused  to  Join 
In  tbe  execution  of  a  deed  to  the  property 
unless  he  would  give  her  the  whole  of  the 
purchase  money.  Defendant  thought  he  ought 
to  have' half,  but  his  wife  would  not  compro- 
mise on  such  illlberal  terms,  and  tbe  deal 
fell  through  for  the  sole  reason  defendant 
and  bis  wife  could  not  agree  on  a  division 
of  tbe  purchase  money.  Plaintiffs  brought 
this  suit  to  recover  $150,  tbe  commission  it 
was  agreed  they  should  receive  for  making 
the  sale  and  which  tbey  would  have  received 
but  for  tbe  "itching  palm"  of  defendant's 
wife.  Tbe  issues  were  tried  to  the  court  sit- 
ting as  a  Jury,  wbo  found  the  issues  for  de- 
fendant. 

The  only  Judgment  possible  under  the  un- 
disputed evidence  Is  that  piaintlfts  recover 
of  and  from  defendant  the  sum  of  $160. 
Wherefore  tbe  Judgment  Is  reversed,  and  tbe 
cause  remanded,  with  directicms  to  tbe  cir- 
cuit court  to  enter  Judgment  for  plaintiffs 
for  1160,  with  6  per  cent  interest  thereon 
from  the  date  of  tbe  commencement  of  this 
suit    All  concur. 


KEEN  V.  ST.  LOUIS,  I.  M.  A  S.  R.  CO. 

(St.  Louis  Court  of  Appeals.    MisBOuri.    March 

S,  1908.     Rebearing  Denied 

March  31,  1908.) 

1.  Daitaoes— Special  Damages— Pleading. 

Damages  for  loss  of  time  or  eamioKB  are 
special  damages,  and  must  be  averred  in  the 
petition  specifically  enouKh  to  notify  defendant 
that  such  damages  will  l>e  demanded. 

[£^  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Damages,  {§  406-^13.] 

2.  Sake— SumciENCT  of  Petition. 

An  averment  in  the  petition  that  plaintiff 
was  eerioasly  injured,  confined  to  his  bed.  and 
compelled  to  neglect  his  business  is  not  equiva- 
lent to  an  averment  of  loss  of  time  or  earnings, 
and  is  not  sufficient  as  a  basis  for  tbe  admission 
of  evidence  of  damage  for  such  loss. 

[Ed.  Note. — For  oases  in  noint,  see  Cent.  Dig. 
vol.  1.5,  Damages,  H  406-413.] 

8.  Evidence  —  Demonstrative  Evidence  — 
Bloodt  Clothing  Wobn  bt  Assattlted 
Pebbon. 

In  an  action  for  damages  for  an  assault,  a 

shirt  spotted  with  blood,  wliich  was  worn  by  the 


assaulted  person.  Is  admissible,  in  tbe  discretion 
of  the  court,  as  corroborative  evidence  of  the 
violence  of  the  assault. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  i  679.] 

4.  Masteb  and  Sebvant— Liabilitt  fob  As- 
sault BY  Sbbvant— Scope  of  Euplothent. 

Where  a  railway  brakeman,  while  looking 
after  tbe  train,  assaulted  a  passenger  whom  tie 
found  in  a  freight  car  instead  of  in  the  passen- 
ger coach  where  he  should  have  t>een.  the  as- 
sanit  was  committed  within  tbe  scope  of  the 
brakeman's  employment,  and  the  carrier  was 
liable  for  his  act. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Master  and  Servant,  fS  1217-1226.] 

5.  Cabbiebs — Cabbiaoe   of  Passenqebs — Du- 
TT  TO  Pbotect  Pabsenoeb. 

It  is  the  duty  of  a  railway  company  to  pro- 
tect a  passenger  from  assault  by  the  trainmen. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  0,  Carriers,  i  1123.] 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty;  Jaa.  L.  Fort,  Judge. 

Action  by  W.  T.  Keen  against  tbe  St  Louis, 
Iron  Mountain  &.  Southern  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed  and  remanded,  unless 
remittitur  be  made. 

J.  F.  Green,  for  appellant  W.  W.  Downing 
and  H.  H.  Larimore,  for  respondent 

OOODE,  3.  According  to  the  testimony 
for  this  plaintiff  be  was  assaulted  by  a  brake- 
man  on  one  of  defendant's  trains  on  which 
plaintiff  was  a  passenger,  beaten  and  bruis- 
ed, and  thrown  from  the  train.  The  inci- 
dent occurred  at  Sikeston  July  25,  1906. 
Plaintiff,  who  Is  a  commercial  traveler,  pur- 
chased a  ticket  at  Sikeston  for  a  ride  to 
Charleston.  The  train  on  which  be  expected 
to  travel,  and  which  carried  passengers,  was 
a  mixed  train,  part  freight  and  part  passen- 
ger. Tbe  rear  car  was  a  passenger  coach,  or 
rather  a  coach  which  carried  expressed  goods 
In  one  division  and  passengers  In  tbe  other. 
Plaintiff  was  delayed  in  purchasing  his  tldc- 
et  In  consequence  of  the  statlcm  agent  hand- 
ing bim  an  ordinary  ticket  whereas  he 
should  have  jecelved  what  Is  called  a  "cre- 
dential ticket"  By  tbe  time  be  procured  the 
right  one  the  passenger  coach  was  not  near 
tbe  depot,  and  as  tbe  train  would  not  stop 
again  at  tbe  depot  before  leaving  tbe  station 
plaintiff  was  directed  by  the  conductor  to  get 
Into  a  t>ox  car  and  remain  there  until  tbe  first 
stop  of  tbe  train,  when  be  could  enter  tbe  pas- 
senger coach.  Tbe  conductor  assisted  plaintiff 
to  mount  into  a  box  car,  where  he  seated  him- 
self until  the  train  started,  or  was  ready  to 
start  Another  passenger  was  in  the  box  car. 
One  of  tbe  train  crew,  a  brakeman,  observed 
plaintiff  in  the  car  and  told  him  It  was  no 
place  for  bim  to  be.  Plaintiff  explained  why 
be  was  there,  saying  he  bad  a  ticket  and  was 
not  trying  to  evade  paying  bis  fare.  But 
tbe  brakeman  flew  into  a  passion,  and  made 
an  exclamation  which  indicated  he  mistook 
plaintiff  for  a  man  named  McGee,  against 
whom  he  cherished  a  grudge.   Plaintiff  stated 
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his  true  name.  Wbereupon  the  brakeman, 
as  plaintiff  arose  from  bis  sitting  posture  on 
tbe  floor  of  the  car,  struck  him  In  the  face 
several  times,  beating  him  Into  insensibility, 
and  throwing  him  off  the  car.  Plaintiff  re- 
covered consciousness,  went  to  a  bouse  In  the 
vicinity,  washed  his  face,  and  made  bis  way 
to  the  hotel  In  SIkeston  where  be  was  laid  up 
for  awhile,  received  medical  attention,  and 
finally  recovered  sufficiently  to  resume  work. 
Tbe  brakeman  who  struck  plaintiff  threw  a 
very  different  light  on  the  affray  by  his  testi- 
mony, the  general  effect  of  which  was  that 
plaintiff  was  Intoxicated,  and  tbe  purpose  of 
the  brakeman  was  to  get  blm  out  of  tbe  car 
and  Into  the  passenger  coach  to  prevent  an 
accident  to  blm.  Plaintiff  was  very  abusive 
in  his  language,  and  finally  struck  the  brake- 
man  in  the  face,  thus  Inducing  retaliation. 
Suffice  to  say  tbe  rival  versions  of  the  occur- 
rence were  both  corroborated  In  some  meas- 
ure by  Independent  testimony.  A  verdict 
was  returned  In  plaintiff's  favor  for  $1,000. 
and  this  appeal  was  prosecuted. 

It  is  assigned  for  error  that  tbe  court  re- 
ceived evidence  concerning  the  loss  of  earn- 
ings suffered  by  plaintiff  In  consequence  of 
the  assault,  though  there  was  no  averment  in 
the  petition  to  which  such  evidence  was  rele- 
vant. Plaintiff  testified  be  was  laid  off  from 
work  two  weeks,  and  on  account  of  this  fact 
$50  was  deducted  by  his  employer  from 
his  salary.  The  petition  avers  that  in  conse- 
quence of  the  assault  and  inhuman  treatment 
received  by  plaintiff  he  was  seriously  injured 
physically,  the  particulars  of  his  physical  In- 
juries being  related,  and  was  confined  to  his 
bed  for  a  long  Interval  under  tbe  care  of  a 
physician,  "and  compelled  to  neglect  his  busi- 
ness as  a  commercial  traveler."  There  Is  a 
good  deal  of  Inconsistency  In  tbe  decisions 
regarding  what  averments  In  a  petition  suf- 
fice to  let  m  proof  of  Ipsa  of  time  or  earnings, 
and  the  difference  between  those  supposed  to 
be  adequate  for  this  purpose  and  those  held 
to  be  Inadequate  Is  so  slight  that  tbe  distinc- 
tions drawn  come  near  to  t>elng  quibbles. 
In  the  latest  case  we  find  on  tbe  subject  it 
was  averred  that  In  consequence  of  the  In- 
juries received  by  tbe  suing  plaintiff  he  had' 
been  "unable  to  follow  his  business  or  per- 
form any  kind  of  labor."  This  averment  was 
held  to  be  specific  enough  to  let  in  proof  of 
loss  of  earnings.  Gurley  v.  Railroad,  122  Mo. 
141,  151,  26  S.  W.  953.  In  Smith  v.  RaU- 
road,  119  Mo.  246,  23  S.  W.  784,  the  allegation 
was  that  tbe  plaintiff  had  been  deprived  of 
her  means  of  support,  and  this  was  held  to 
afford  the  right  to  give  evidence  of  loss  of 
earnings  In  the  i»rty'8  usual  course  of  busi- 
ness. A  petition  Is  explicit  enough  In  this 
respect  If  it  notifies  the  defendant  the  plain- 
tiff win  demand  damages  for  loss  of  time  or 
earnings.  Such  damages  are  regarded  as 
special,  or  not  flowing  proximately  and  natur- 
ally from  an  Injury.  It  is  supposed  a  defend- 
ant wlU  know,  without  being  warned,  that 


damages  of  the  latter  kind  will  be  demanded. 
But  attention  must  be  called  to  special  dam- 
ages by  a  specific  avermmt  If  this  Is  not 
done,  it  is  deemed  the  party  sued  would  be 
leift  In  ignorance  of  the  defendant's  claim  to 
be  reimbursed  the  loss  thus  occasioned,  and 
would  not  prepare  to  contest  the  claim.  Tbe 
averment  that  plaintiff  was  compelled  to 
neglect  his  business  of  commercial  traveler 
Is  not  equivalent  to  an  averment  of  loss  of 
time  or  earnings.  It  would  not  follow  neces- 
sarily that  bis  employer  would  make  any  de- 
ductions from  his  wages  on  acconnt  of  tbis 
enforced  neglect  or  require  him  to  hire  a  sub- 
stitute. The  allegation  should  have  been 
more  unequivocal. 

Error  Is  assigned  on  a  ruling  of  the  court 
permitting  the  shirt  plaintiff  had  on  at  tbe 
time  of  the  assault  to  be  exhibited  with  the 
blood  spots  on  it  to  tbe  jury.  It  Is  contended 
tbe  exhibition  of  the  shirt  Inflamed  the  minds 
of  the  jurors  against  defendant  and  aroused 
their  sympathies  In  favor  of  plaintiff.  We 
cannot  reverse  the  judgment  on  account  of 
the  reception  of  this  evidence,  for  on  the 
most  favorable  view  for  defendant  its  admis- 
sion was  discretionary  with  the  trial  court. 
We  have  been  referred  to  no  decision  which 
holds  such  evidence  to  be  incompetent  The 
condition  of  the  garment  bad  a  tendency  to 
corroborate  plaintiff's  testimony  regarding 
the  violence  of  the  assault  and  the  profuse 
hemorrhage  and  Injury  which  followed  It 
State  V.  Wieners,  66  Mo.  IS,  29;  State  v. 
Buchler,  108  Mo.  203, 15  S.  W.  331 ;  Tudor  Iron 
Works  V.  Weber,  129  111.  636,  21  N.  E.  1078: 
Hatfield  v.  Railroad,  33  Minn.  13U,  22  N.  W. 
176,  63  Am.  Rep.  14. 

Defendant  requested  the  court  to  Instruct 
the  jury  that  If  the  brakeman  made  an  un- 
provoked assault  on  plalntlfC,  and  struck 
and  beat  tbe  latter  without  cause,  such  as- 
sault was  not  In  the  line  of  duty  of  the  brake- 
man,  and  the  company  was  not  liable  for  the 
Injury  inflicted.  This  Instruction  was  re- 
fused and  rlgntly.  There  is  no  authority  for 
it  in  this  state.  The  law  is  directly  to  the 
contrary.  The  evidence  of  both  plaintiff  and 
tbe  brakeman  who  committed  the  assault 
shows  the  affray  arose  in  connection  with  the 
brakeman'B  duty  to  look  after  the  train  and 
the  safety  of  tbe  passengers  on  it  If  tl>e 
version  of  plaintiff  be  accepted,  when  he  was 
first  accosted  by  the  brakeman  the  latter 
wanted  to  know  what  plaintiff  was  doing  In 
the  car,  and  said  he  had  no  business  In  there, 
at  the  same  time  remarking  It  was  a  danger- 
ous place  to  ride.  The  brakeman's  version 
was  that  he  was  endeavoring  to  get  plaintiff 
into  tbe  passenger  coach  where  he  might  be 
secure.  On  any  view  of  the  case  the  assault 
occurred  while  the  brakeman  was  acting  in 
the  line  of  bis  employment.  But  this  is  not 
the  essential  fact  Defendant's  liability  aris- 
es, not  out  of  the  relationship  of  master  and 
servant  existing  between  the  company  and  the 
brakeman,  but  on  that  of  carrier  and  pasaen- 
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ger  exIsUng  between  the  company  and  plain- 
tiff. It  was  the  duty  of  the  railway  company  to 
protect  plaintiff  as  Its  passenger  from  an  as- 
sault by  the  trainmen.  O'Brien  v.  Transit 
'Co..  185  Mo.  263,  84  S.  W.  939,  105  Am.  St 
Rep.  592 ;  Farber  v.  Railroad,  116  Mo.  81,  91, 
22  8.  W.  681,  20  L.  R.  A.  350;  Grayson  v. 
Transit  Co.,  100  Mo.  App.  60,  71,  71  S.  W.  730. 
This  point  is  too  devoid  of  merit  to  be  dis- 
cussed. 

If  plaintiff  win  remit  from  the  judgment 
the  sum  of  $50  he  swore  be  paid  for  a  sub- 
stitute in  his  place  while  he  was  disabled,  the 
judgment  will  be  affirmed  for  the  balance. 
Otherwise  It  will  be  reversed,  and  the  cause 
remanded  for  a  rehearing.  The  remittitur 
must  be  entered  to  save  a  reversal  in  10 
^laya  from  the  date  of  the  banding  down  of 
this  opinion.    All  concur. 


STATE  ex  rel.  CITIZENS'  BANK  OF  DEX- 
TER, MO.,  V.  PATTERSON  et  al. 

'<St.  Louis  Court  of  Appeals.     Missouri.     Feb. 

18,  1908.     Rehearing  Denied 

Mi^reh  3,  1908.) 

1.  DsposrrABiES— Deposits  of  Pubio  Fonds. 

Rev.  St.  1899,  {  6819,  as  amended  by  Act 
March  5,  1901  (Laws  1901,  p.  101  [Ann.  St. 
1906,  p.  3344]),  requires  the  county  court  to 
select  as  the  depositary  of  county  funds,  dis- 
trict school  funds,  and  capital  scbool  funds  a 
banking  corporation,  etc.,  offering  to  pay  the 
higliest  rate  of  interest.  Held,  that  a  banliing 
company  selected  by  the  court  in  pursuance  of 
the  act  as  depositary  of  the  funds  of  the  county 
and  the  public  school  funds,  which  gave  bond 
MB  a  depositary  of  only  those  funds,  had  no  right 
under  such  appointment  to  receive  on  deposit 
the  funds  of  a  drainage  district  of  the  county, 
since,  while  the  drainage  district  is  composed  of 
territory  situated  in  the  county,  it  is  a  cor- 
poration distinct  from  the  county,  and  its  funds 
are  its  own,  though  placed  in  the  legal  custody 
of  a  county  officer. 

2.  Courts— JiTBtBDicTioN—CouBT  of  Appbai^ 
— Construction  of  Rkvknue  Laws. 

The  determination  of  the  question  whether 
a  bank  appointed  by  the  court  as  a  depositary 
of  county  and  public  school  funds  is  entitled  to 
receive  on  deposit  the  funds  of  a  drainage  dis- 
trict in  the  county,  which  can  be  settled  by  de- 
ciding whether  the  funds  of  the  district  were 
included  in  the  court's  order,  does  not  involve 
the  construction  of  the  revenue  laws  of  the 
state  80  as  to  divest  the  Court  of  Appeals  of 
jurisdiction. 

Mandamus  by  the  state,  on  the  relation  of 
the  Citizens'  Bank  of  Dexter,  to  compel  George 
W.  Patterson  and  others,  as  justices  of  the 
county  court  of  Stoddard  county,  to  deposit 
with  relator  certain  public  funds.  Writ  de- 
nied. 

H.  S.  Shaw  and  H.  H.  Larrimore,  for  re- 
lator. A.  H.  Mozley  and  Ralph  Wammack, 
for  respondents. 

BLAND,  P.  J.  This  is  an  original  proceed- 
ing by  mandamus  against  respondents,  who 
are  justices  of  the  county  court  of  Stoddard 
county.  An  alternative  writ  was  issued  by  one 
of  the  judges  of  this  court  in  vacation,  to 


which  writ  respondents  have  filed  their  return, 
accompanied  by  certified  copies  of  the  pro- 
ceedings of  the  county  court  of  said  county, 
out  of  wtilch  the  controversy  arose.  The  i>etl- 
tioner  has  filed  a  demurrer  to  the  return,  and 
the  cause  has  been  submitted  on  the  petition, 
return  to  the  alternative  writ  of  mandamus, 
and  petitioner's  demurrer  thereto.  Briefly 
stated,  the  facts  are  that  on  May  5,  1905,  on 
its  bid  to  pay  8V6  per  cent,  per  annum,  peti- 
tioner was  selected  by  the  county  court  of 
Stoddard  county  as  the  depositary  of  the  funds 
of  said  coun^  and  the  public  school  funds 
for  a  term  of  two  years  from  the  date  of  the 
order  of  selection.  Petitioner  executed  the 
bond  required  by  statute,  which  was  approved 
by  the  county  court,  and  petitioner  thereafter 
became  the  depositary  of  the  county  and  pub- 
lic school  funds  of  Stoddard  county.  The 
overflowed  and  swamp  lands  of  said  county  are 
divided  into  drainage  districts.  Districts  Nos. 
1,  2,  6,  and  6  had  money  to  their  credit,  and 
at  the  February  term,  1906,  of  the  county 
court  an  order  was  made  reciting  that  no  pro- 
vision had  been  made  for  depositing  at  inter- 
est the  funds  for  the  various  drainage  districts 
of  the  county,  and  asked  for  bids.  Bids  were 
received  on  March  22,  1906,  and  opened  by  the 
county  court,  and  petitioner  being  the  highest 
bidder,  at  3%  per  cent,  on  dally  balances,  was 
selected  as  depositary  of  the  funds  belonging 
to  districts  Nos.  1,  2,  5,  and  6  for  a  term  end- 
ing July  1,  1907.  Petitioner's  bid  was  for  all 
the  drainage  districts  in  the  county.  District 
Na  4  had  no  funds  at  the  time,  and  presum- 
ably for  this  reason  was  not  named  in  the 
order  selecting  petitioner  as  the  depositary 
for  drainage  districts.  The  petitioner  accepted 
the  designation,  and  gave  a  good  and  sufficient 
bond,  which  the  'court  approved,  obligating 
itself  to  safely  keep,  etc.,  and  pay  3%  per 
cent  per  annum  Interest  on  dally  balances 
on  all  funds  deposited  with  it  belonging  to 
districts  Nos.  1,  2,  5,  and  6,  and  thereafter 
the  funds  of  these  districts  were  deposited 
with  the  petitioner.  Prior  to  June,  1906, 
bonds  of  district  No.  4  were  sold  and  the  pro- 
ceeds paid  to  the  county  treasurer.  On  June 
4,  1906,  the  People's  Bank  of  Bloomfleld,  Mo., 
through  Its  president,  C.  A.  Mozley,  appeared 
before  the  county  court  of  Stoddard  county 
and  submitted  the  bid  of  the  bank  to  become 
depositary  of  the  fund  of  district  No.  4,  offer- 
ing to  pay  3Vi  per  cent  interest  per  annimi 
on  daily  balances  of  said  fund.  The  bid  was 
accepted,  the  bond  of  the  bank,  with  approved 
security,  was  executed  and  filed,  and  it  was 
selected  by  the  court  as  depositary  of  the 
funds  of  district  No.  4. 

1.  Petitioner  claims  that  It  Is  entitled  to  the 
funds  of  district  No.  4  under  the  order  of  Its 
selection  as  depositary  of  county  funds  dated 
May  5,  1905.  If  Its  contention  is  correct,  the 
alternative  writ  of  mandamus  should  be  made 
peremptory;  If  not  the  writ  should  be  quash- 
ed and  the  proceedings  dismissed.  Without 
quoting  the  statute  providing  for  the  creation 
of  drainage  districts  for  the  purpose  of  drain- 


Digitized  by 


Google 


1128 


108  SOUTHWESTERN  REPORTER. 


(Mo 


Ing  flwamp  and  overflowed  lands  at  tbe  ex- 
pense of  tbe  lands  to  be  benefited,  a  reading  of 
the  statutes  makes  It  clear  that  the  scheme 
provided  by  law,  and  tbe  purpose  of  tbe  law, 
is  to  authorize  the  county  court,  on  petition 
of  landowners  within  a  glvoi  territory,  to 
organize  such  territory  Into  a  drainage  dis- 
trict, Issue  bonds,  and  sell  the  same  at  not  less 
than  par  for  the  purpose  of  raising  the  neces- 
sary money  to  surrey,  locate,  and  construct 
drainage  ditches.  The  administration  of  the 
law  and  the  issue  and  sale  of  the  bonds  is 
committed  to  the  county  courts,  and  the  col- 
lector of  the  county  Is  ex  officio  collector  of 
drainage  taxes,  and  the  county  treasurer  the 
custodian  of  the  district  funds.  Section  6819, 
Rev.  St  1S99,  as  amended  by  the  act  of  the 
General  Assembly,  approved  March  5,  1901 
(Laws  1901,  p.  102  [Ann.  St.  1906,  p.  3344]), 
requires  "the  county  court  at  noon  on  the  first 
day  of  May  term  of  said  court  in  1901,  and 
every  two  years  thereafter,  •••  to  se- 
lect as  die  depositary  of  the  county  funds, 
district  school  funds  and  capital  school  funds 
not  otherwise  invested  according  to  law,  the 
banking  corporation,  association  or  individual 
banker,  oCTerlng  to  pay  to  said  county  the  larg- 
est rate  of  interest  per  annum  for  said  fund." 
No  part  of  the  county  revenue  can  be  applied 
to  the  purpose  for  which  drainage  districts 
are  formed.  On  the  other  hand,  the  county 
derives  no  direct  benefit  from  the  districts, 
and  none  of  the  dlsteict  funds  can  be  law- 
fully diverted  to  any  other  county  purpose. 
Funds  of  drainage  districts  are  not  mentioned 
in  the  order  of  May  5,  1005,  of  the  county 
court  selecting  petitioner  as  depositary  of  the 
county  and  school  funds,  nor  in  the  statute  by 
authority  of  which  the  order  was  made,  nor 
are  they  nominated  in  petitioner's  bond  to  the 
county;  hence,  under  no  construction. of  the 
order  or  bond,  can  it  be  said  that  petitioner 
is  entitled  to  become  the  depositary  of  the 
funds  of  district  No.  4. 

?.  The  position  of  respondents  that  the  con- 
struction of  the  revenue  laws  of  tbe  state  is 
involved  In  the  issues  in  tbe  case,  and  for  this 
reason  this  court  is  without  Jurisdiction  of 
the  subject-matter,  we  do  not  think  is  well 
taken.  The  question  decisive  of  the  case 
(whether  or  not  petitioner  is  entitled  to  re- 
ceive on  dei>08lt  the  funds  of  drainage  district 
No.  4)  can,  as  we  have  seen,  be  settled  by 
determining  a  single  question,  1.  e.,  whether  or 
no  the  funds  of  the  district  are  Included  in 
the  order  of  the  court  designating  petitioner 
as  depositary  of  county  funds.  This  question 
is  answered  by  the  statement  that,  like  a  public 
school  district,  a  drainage  district  Is  a  corpora- 
tion, separate  and  distinct  from  the  quasi  mu- 
nicipal corporation  known  as  a  county,  though 
composed  of  territory  situated  In  the  county. 
Being  a  separate,  artificial  person,  its  funds 
are  Its  own  as  much  so  as  If  It  was  a  natural 
person ;  and  the  fact  that  tbe  same  officer  (the 
county  treasurer)  is  the  legal  custodian  of  the 
funds  of  both  the  county  and  the  district  does 
not  confuse  the  Idea  that  what  belongs  to  the 


district  cannot  belong  to  tbe  county.  Tbe 
funds  of  both  are  revenue.  So  both  gold  and 
sliver  are  money,  but  it  does  not  require  a 
construction  of  the  coinage  acts  of  Congress  to 
say  that  gold  is  not  silver;  yet  it  would  l>e 
Just  as  reasonable  to  say  that  one  should  con- 
sult the  coinage  acts  to  distinguish  the  <Mie 
metal  from  the  other,  as  to  say  that  one 
must  go  to  the  revenue  laws  of  the  state  to 
find  out  whether  or  not  drainage  district 
funds  are  county  revenue — to  put  it  stronger, 
to  find  out  whether  A's  horse  is  his  property 
or  the  property  of  B. 

Writ  of  mandamus  denied,  and  proceedings 
dismissed.     All  concur. 


RIGSBT  V.  OIL  WELL  SUPPLY  00. 

(St.  Louis  Court  of  Appeals.    Miasoari.    March 
17.  1908.) 

1.  Apfeai/— Review — Sdbsequent  Appeai.b— 
FoRUEB  Decision  as  Law  of  ths  Case. 

In  an  action  for  injuries  to  a.  servant,  where, 
on  a  former  appeal,  it  was  held  that,  under  the 
evidence,  plaintiff  was  entitled  to  go  to  the  jury 
on  the  questions  of  the  foreman's  negligence  in 
ordering  him  to  work  in  an  unsafe  place,  and 
the  sOperintendent's  negligence  in  permitting 
lumber  to  be  piled  in  a  dangerous  manner,  and 
that  alleged  negligence  of  the  foreman  by  which 
the  lumber  was  caused  to  fall  was  the  act  of  a 
fellow  servant  for  which  plaintiff  could  not  re- 
cover, the  tact  that  the  record  on  this  appeal 
does  not  contain  evidence  regarding  the  fore- 
man's negligence  in  causing  the  lumber  to  fall 
did  not  constitute  a  material  variance  in  the 
evidence  on  tbe  two  appeals,  since,  that  issue 
having  been  eliminated  on  the  first  appeal,  evi- 
dence thereon  was  unnecessary. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {f  4358-4368.] 

2.  Masteb  and  Sebvant^Mabteb's  Liabii,- 

ITT    FOE    INJUBIES    TO    SEBVANT— QUESTIONS 
FOB  THE  JUBT— NEOLIOEWOB. 

In  an  action  for  injuries  to  a  servant  by 
defendant's  negligence  in  permitting  lumber  to 
be  carelessly  piled,  whether  the  injuries  were 
caused  by  defendant's  negligence  in  not  using 
care  to  pile  the  lumber  so  it  would  not  unneces- 
sarily endan^r  employes  working  near  it  held, 
under  the  evidence,  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  {{  1010-1031.] 

S.  Saub— Acts  Constitutino  Neouoenck. 

In  an  action  for  injuries  to  plaintiff,  while 
working  in  defendant's  mill,  by  a  pile  of  lumber 
falling  on  him,  if  the  lumber  was  carelessly 
stacked  so  high  that  It  was  liable  to  fall  at  any 
time  and  on  that  account  was  dangerous  to  de- 
fendant's employes,  such  conduct  was  negligence. 

4.  Samb— Actions— Duties  of  Masteb— Neo- 

UOENCE  —  InsTBUCTIONS  —  MlSLKADINO    IN- 
STBUCTIONS. 

In  an  action  for  Injuries  to  plaintiff  while 
working  in  defendant's  mill,  caused  by  a  pile 
of  lumber  falling  on  him,  a  charge  that  defend- 
ant was  negligent  if  the  lumber  was  carelessly 
piled  BO  high  that  it  was  liable  to  fall  and  on 
that  account  was  dangerous  to  employCs,  in  con- 
nection with  another  instruction  that  defendant 
was  only  bound  to  furnish  reasonably  safe  ap- 
pliances, was  not  misleading  as  telling  the  jury 
that  plaintiff  could  recover  if  the  pile  was  only 
slightly  dangerous. 

5.  Appeal  —  Review— HABia.X88    Ebb(»- -In- 

STBUCTIONB— APPLICABILITT   TO   ISSUES. 
In  an  action  for  injuries  to  plaintiff  while 
working  In   defendant's   mill,   even   though    an 
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instmotion  assumed  that  plaintiff  and  the  man 
working  at  another  machine  were  not  fellow 
servants,  where  the  action  was  based  on  the 
negligence  of  the  superintendent  in  ordering  the 
lumber  piled  in  a  certain  manner,  such  assump- 
tion was  immaterial  and  harmless. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  H  4219^1228.] 

Appeal  from  Circuit  Court,  Butler  County ; 
3.  C.  Sheppard,  Judge. 

Action  by  Jease  W.  Rlgsby  against  the  Oil 
Well  Supply  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Wm.  N.  Barron,  for  appellant.  David  W. 
Hill,  tor  respondent. 

OOODE,  J.  This  is  an  action  for  damages 
for  a  personal  Injury  received  by  the  plaintiff 
while  working  for  the  defendant  in  its  mill  or 
factory.  In  said  establishment  are  manufac- 
tured sucker  rods  and  other  supplies  made  of 
wood  for  use  in  working  oil  wells.  In  the  fac- 
tory logs  were  sawed  into  boards  or  slabs 
from  1%  to  3  Inches  thick,  and  of  varying 
lengths,  of  from  32  feet  to  18  feet,  or  less. 
As  these  boards  were  taken  from  the  saw, 
they  were  piled  on  stationary  skids  leading 
from  the  saw  carriage  to  a  machine  called 
an  "edger"  on  the  same  floor  and  some  dis- 
tance away.  The  use  of  the  edger  was  to  cut 
the  boards  Into  square  strips  IV^  to  3  Inches 
In  their  dimensions.  After  these  strips  bad 
been  run  through  a  finishing  machine,  they 
are  ready  for  use  in  the  oil  wells.  Plain- 
tiff's main  work  was  off-bearing  the  rods  after 
they  were  finished  or  at  the  edging  machine. 
But,  when  he  was  hired,  he  was  told  by  Mad- 
dox,  the  superlntendeni  of  all  the  men  on  the 
floor,  that  he  would  be  under  the  direction  of 
Dallas  Austin,  who  was  foreman  of  the  edg- 
ing machine  gang  and  had  principal  charge  of 
said  machine.  Austin,  as  well  as  plaintiff, 
was  under  the  control  of  Maddox,  but  the 
latter  Instructed  him  to  help  Austin  whenever 
requested  and  to  do  as  Austin  ordered.  In 
obedience  to  these  instructions  from  Maddox, 
plaintiff,  whenever  he  was  called  upon  by 
Austin,  would  assist  the  latter  and  the  mem- 
bers of  the  edging  machine  gang  to  lift  planks 
from  the  piles  of  planks  on  the  skids  to  the 
edger,  and  It  was  while  doing  such  work  he 
received  the  Injury  for  which  he  seeks  dam- 
ages. The  accident  occurred  in  this  way: 
Planks  were  piled  on  the  skids  In  stacks  from 
3^^  to  6  feet  or  more  high.  These  stacks 
would  topple  over  occasionally.  As  to  how 
often  the  testimony  varies.  Some  witnesses 
say  the  piles  would  fall  two  or  three  times  a 
day;  but  others  say  they  fell  two  or  three 
times  a  week.  Suffice  to  say  the  conclusion 
Is  fair  that  the  stacks  were  unstable,  and 
frequently  toppled  and  fell.  Plaintiff  was 
called  from  his  work  of  off-bearing  by  Austin 
to  help  lift  a  plank  to  the  edger.  Just  as  he 
stooped  to  pick  up  the  plank  a  stack  of  planks 
fell  against  him,  knocking  him  down,  and 
breaking  his  leg.  This  case  was  here  before, 
and  all  the  facts  are  fully  given  in  the  former 


opinion.  116  Mo.  App.  297,  01  S.  W.  460. 
The  appeal  was  from  a  ruling  which  forced 
plaintiff  to  take  a  nonsuit,  and  the  Inquiry 
was  whether  there  was  evidence  from  which 
the  Jury  might  have  found  his  injury  was 
due  to  the  negligence  of  his  employer,  unmix- 
ed with  fault  on  his  part  The  case  was 
tried  anew  after  the  reversal  of  the  Judg- 
ment; the  trial  resulting  in  a  verdict  for 
plaintiff  for  $1,400  and  the  present  appeal  by 
the  defendant 

It  is  contended  for  defendant  the  evidence 
In  the  present  record  is  materially  different 
from  what  it  was  before,  but  we  do  not  ac- 
cept this  view.  An  attentive  perusal  of  the 
record  has  convinced  us  the  evidence  now 
lacking,  which  was  before  us  on  the  previous 
appeal,  has  no  bearing  on  the  questions  to  be 
determined.  In  the  first  decision  we  held 
plaintiff  was  entitled  to  go  to  the  Jury  on  evi- 
dence tending  to  prove,  firstly,  that  Austin  in 
his  capacity  of  foreman,  and  not  In  bis  capac- 
ity of  common  laborer  and  fellow  servant  of 
plaintiff,  had  negligently  ordered  plaintiff  in- 
to proximity  to  the  Insecure  pile  of  lumber — 
that  Is  to  say,  into  a  dangerous  place  and 
had  thereby  caused  the  Injury — and  tending 
to  prove,  secondly,  the  lumber  was  carelessly 
stacked  under  the  Immediate  supervision  and 
orders  of  Maddox,  and  without  any  precau- 
tion to  prevent  it  falling,  and  thereby  the  em- 
piayia  who  worked  about  the  piles  were  need- 
lessly Imperiled.  The  opinion  discussed  a  cer- 
tain contention  about  Austin  having  been 
negligent  in  lifting  a  plank  in  the  pile  of 
lumber  Just  as  plaintiff  stooped,  causing  the 
pile  to  topple  and  fall  on  plaintiff.  It  was 
held  this  act  of  negligence,  If  it  occurred,  was 
done  in  Austin's  capacity  of  fellow  servant  of 
plaintiff,  and  defendant  was  not  responsible 
if  It  was  the  canse  of  the  Injury.  The  former 
(pinion  left  two  possible  grounds  of  recovery 
open  to  plaintiff:  The  negligence  of  Austin  as 
foreman  In  ordering  him  to  work  in  a  place 
not  reasonably  safe,  viz.,  in  proximity  to  the 
unsteady  pile  of  lumber,  and  the  negligence 
of  Maddox,  the  superintendent,  in  ordering 
or  permitting  the  lumber  to  be  piled  In  stacks 
dangerously  unstable,  knowing  the  employes 
had  to  work  about  the  stacks.  The  present 
record  does  not  contain  testimony,  the  first 
one  did,  going  to  show  Austin  carelessly  prised 
over  the  pile  of  lumber  while  plaintiff  was 
near  It,  but  this  evidence  would  be  Immate- 
rial If  present,  because  of  our  ruling  that, 
said  act  being  that  of  a  fellow  servant,  afford- 
ed plaintiff  no  ground  of  relief.  In  other  re- 
spects the  present  record  Is  substantially  like 
the  previous  one.  Though  It  was  held  before 
plaintiff  might  recover  on  proof  that  Austin, 
in  his  capacity  of  foreman,  ordered  him  into 
a  dangerous  place,  this  chance  of  recovery 
was  not  utilized  on  the  second  trial.  At 
plalntllTs  instance,  the  court  submitted  only 
one  ground  of  recovery  to  the  Jury,  namely, 
that  the  stack  of  lumber  which  inflicted  the 
hurt  was  so  carelessly  piled  under  the  direc- 
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tion  of  Maddoz  as  to  be  dangerous  to  employ- 
te  working  around  and  near  It,  as  Maddox 
well  knew;  that  this  stack  thus  fell  and 
broke  plaintiff's  leg  while  he  was  in  the  line 
of  his  duty  and  exerising  ordinary  care  for 
his  own  safety ;  that  the  danger  of  the  stack 
falling  was  unknown  to  plaintiff ;  and  that  It 
fell  as  the  result  of  the  failure  of  defendant, 
through  Its  foreman  and  superintendent,  to 
exercise  ordinary  care  In  the  stacking  and 
handling  of  it  Thus  It  will  be  seen  plaintiff's 
right  to  a  verdict  was  confined  to  a  finding  by 
the  Jury  of  negligence  on  the  part  of  Maddox, 
the  superintendent,  in  stacking  the  lumber 
which  broke  plalntilTs  leg. 

Notwithstanding  our  former  decision  of 
the  point,  defendant's  counsel  again  insist 
most  earnestly  the  court  should  have  direct- 
ed a  verdict  for  their  client.  The  stress 
of  this  contention  rests  on  the  assumption  of 
a  variation  In  the  evidence  introduced  at  the 
second  trial  from  that  introduced  at  the 
present  one,  but,  as  we  have  said,  there  was 
no  material  variance.  Therefore,  what  we 
have  to  determine  in  passing  on  this  assign- 
ment of  error  is  whether  or  not  any  evidence 
was  adduced  of  negligence  on  the  part  of 
Maddox.  There  can  be  no  doubt  as  to  what 
the  answer  ought  to  be  to  this  question, 
which,  indeed,  was  previously  decided.  Wit- 
nesses swore  the  stacks  were  not  supported 
by  standards  or  braces,  though  they  might 
have  been.  Defendant's  counsel  argue  that 
bracing  by  standards  or  otherwise  was  im- 
practicable, or  would  hi^re  too  greatly  hin- 
dered the  work  In  the  factory.  This  might 
be  a  question  for  the  Jury.  But,  conceding 
the  argument,  there  was  ample  evidence  to 
show  negligence  on  the  part  of  Maddox  in  the 
mode  of  stacking  the  lumber.  For  instance, 
one  of  the  workmen  testified:  "The  timbers 
were  very  heavy,  and  some  of  them  very 
long,  and  they  stacked  them  too  high.  That 
was  the  trouble."  This  witness  said  he  talk- 
ed to  Austin,  the  foreman,  about  this  fact 
two  or  three  times.  Now,  it  is  conclusively 
-established  the  stacking  was  done  under  the 
eye  of  Maddox,  and  even  according  to  his 
directions.  Occasionally,  wlien  he  was  not 
about  the  factory,  his  directions  were  de- 
parted from,  either  from  negligence  on  the 
part  of  the  workmen  or  because  In  some 
exigency  his  views  could  not  be  observed. 
Maddox  had  ordered  the  long  boards  to  be 
laid  at  the  bottom  of  the  stacks,  and  this 
was  done  as  far  as  possible;  but  could  not 
always  be  done.  We  find  testimony  regard- 
ing the  particular  stack  of  lumber  which  fell 
on  plaintiff.  A  witness  swore  he  helped  pile 
said  stack,  and  did  It  under  Maddox's  direc- 
tion. Plaintiff  swore  this  pile  was  higher 
than  ordinary  and  the  planks  on  top  of  it 
were  shorter  then  the  others.  A  witness 
<Wllbum)  said  he  helped  build  this  stack, 
and  the  workmen  stacked  the  liunber  ac- 
cording to  the  way  they  were  ordered  by 
Maddox.  Another  witness  testified  Maddox 
had  seen  the  lumber  fall  frequently,  but  yet 
told  the  workmen  to  pile  it  as  high  as  It  was 


piled.  This  witness  testified  the  stack  which 
fell  on  plaintiff  was  built  under  Maddox's 
direction,  and  be  (Maddox)  was  there  at  the 
time;  but  witness  could  not  say  whether 
or  not  he  gave  any  particular  directions. 
A  witness  said  he  had  seen  the  piles  fall  over 
when  they  were  not  over  three  feet  high; 
and  there  was  testimony  the  lumber  was 
stacked  as  high  as  It  was  on  account  of  lack 
of  room.  After  a  careful  examination  of 
the  point,  we  remain  convinced  of  the  pro- 
priety of  our  first  decision,  that  It  was  a 
question  for  the  Jury  as  to  whether  plaintiff's 
Injury  was  to  be  ascribed  to  negligence  in 
not  using  care  to  pile  the  lumber  so  the 
stacks  would  not  unnecessarily  endanger  em- 
ployes working  around  them.  We  think  It 
is  apparent  that  due  care  was  not  used  If 
some  of  the  witnesses  swore  truly  about  the 
conditions  and  the  conduct  of  the  superin- 
tendent. The  error  assigned  for  the  court's 
refusal  to  direct  a  verdict  for  defendant 
must  be  overruled. 

It  is  further  contended  the  qieclflc  act 
of  negligence  alleged  In  plaintifTs  i>etltlon 
remained  unproved.  As  said,  the  only  act 
of  negligence  on  the  part  of  defendant  left 
to  the  Jury  was  regarding  the  careless  piling 
of  the  lumber.  Negligence  In  this  regard 
was  averred  in  the  petition,  and  we  have 
held  was  established.  Counsel  say  the  main 
Instruction  given  for  plaintiff  failed  to  limit 
the  issue  of  negligence  to  the  specific  negli- 
gence pleaded.  The  instruction  submitted  the 
case  on  much  narrower  issues  than  were  Join- 
ed in  the  pleading ;  for,  as  stated.  It  limited 
the  recovery  to  a  finding  of  carelessness  in 
piling  the  lumber  under  the  direction  of  the 
superintendent.  It  is  further  complained 
the  instruction  did  not  advise  the  Jury  as  to 
what  would  constitute  negligence  in  stacking 
the  lumber.  As  to  this  point,  the  Jury  were 
told  If  It  was  carelessly  stacked,  and  so  high 
It  was  liable  to  fall  at  any  time,  and  on  that 
account  was  dangerous  to  defendant's  em- 
ployes, such  conduct  was  negligence.  To 
pile  ponderous  boards  in  high  stacks,  so  In- 
securely arranged  they  were  liable  to  topple 
over  on  men  who  were  compelled  to  work 
about  them,  was  surely  a  failure  to  use  or- 
dinary care  for  the  safety  of  the  men. 

Complaint  is  made  of  the  first  Instruction 
because  It  allowed  recovery  If  the  stack  was 
dangerous  in  any  degree;  whereas,  defend- 
ant's duty  was  only  to  make  It  reasonably 
safe.  The  Instrnctlon  will  not  bear  the  mean- 
ing defendant's  counsel  seek  to  fasten  to  it, 
to  wit,  that.  If  the  stack  was  slightly  dan- 
gerous, though  reasonably  safe,  still  plaintiff 
was  entitled  to  a  verdict  The  charge  made 
the  issue  of  defendant's  negligence  turn  on 
whether  or  not  the  stack  was  carelessly  built 
so  high  and  In  such  a  manner  It  was  liable 
to  fall  at  any  time,  and  on  that  account  was 
dangerous  to  employfia  But  the  Jury  were 
required  to  find,  not  only  that  the  stack  was 
dangerous,  but  that  Maddox  knew  it  was, 
and  that  it  fell  because  the  superintendent 
bad  failed  to  exercise  ordinary  care  In  piling 
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It  Id  another  Instractloii  which  was  grant- 
ed on  defendant's  request  the  jury  were  ad- 
vised that  defendant  was  only  bound  to  fur- 
nish reasonably  safe  appliances  and  Instru- 
mentalitlea.  The  word  "dangerous"  In  such 
connections  has  been  held  to  be  synonymous 
with  "not  reasonably  safe."  Squlors  v.  Kan- 
sas City,  100  Mo.  App.  628,  631,  75  S.  W, 
194.  Whether  this  is  true  or  not  the  Ju^ 
could  not  have  been  misled  as  to*  the  sense 
In  which  It  was  used  in  the  first  instruction. 
Said  instruction  read  as  an  entirety,  and 
along  with  the  one  given  for  defendant,  made 
the  meaning  clear. 

The  first  instruction  tor  plaintiff  is  said 
to  assume  the  men  who  worked  at  the  saw 
and  the  men  who  worked  at  the  edger  were 
not  fellow  servants.  We  fail  to  see  the 
cogency  of  this  argument.  As  we  have  said 
repeatedly,  the  ground  of  recovery  left  to 
plaintiff  in  his  Instniction  was  a  finding  of 
negligence  on  the  part  of  Maddoz,  and  no 
one  will  contend  Maddox,  who  was  em- 
powered to  hire  and  discharge  men  and  ex- 
ercise control  over  the  entire  force  at  work 
on  the  fioor,  was  a  fellow  servant  of  plaintiff. 

It  Is  insisted  the  falling  of  the  stack  of 
lumber  was  due  to  the  negligence  of  the 
workmen,  and  plaintiff  could  not  recover. 
Counsel  press  this  question  on  the  court  In 
the  face  of  the  evidence  that  Maddoz  had 
this  very  stadc  of  lumber  piled  under  his 
supervision.  It  is  true  sometimes  his  direc- 
tions were  not  followed  in  stacking  the  lum- 
ber. Counsel  surely  are  not  serious  in  ask- 
ing this  court  to  hold  as  a  matter  of  law  on 
such  contradictory  evidence  that  the  cause 
of  the  injury  was  the  careless  act  of  a  fellow 
servant.  Counsel  ignore  or  forget  the  posi- 
tive testimony  regarding  Maddox's  connection 
with  the  stacking  of  the  lumber  which  hurt 
plaintiff. 

Though  we  feel  the  burden  ought  not  to 
have  been  Imixised  on  uB  in  view  of  the  care 
given  to  the  former  decision  and  the  Identity 
of  the  evidence  on  the  present  appeal  with 
that  reviewed  before,  we  have  carefully  gone 
over  the  voluminous  record  in  the  case  and 
the  elaborate  brief  of  defendant's  counsel. 
We  find  not  the  least  support  for  the  theory 
that  defendant  was  entitled  to  an  order  for 
a  verdict  in  Its  behalf.  The  court  below  gave 
most  of  the  Instructions  requested  by  defend- 
ant, and  was  far  more  liberal  to  It  In  stat- 
ing the  doctrine  of  assumption  of  risk  than 
the  present  state  of  the  law  in  this  state 
warrants.  Blundell  v.  Elevator  Co.,  188  Mo. 
552,  88  S.  W.  103. 

The  Judgment  is  affirmed.     All  concur. 


STATE  V.  GRAEME. 
(St.  Louis  Coart  of  Appeals.    Missoari.    March 

17,  1908.) 
1.  Telephones   —   Riohtb  in   and   Use  of 
SntEiTs. 

A   telephone   company   occupying  a   street 
with  its  poles  and  wires,  under  permission  o(  the 


authorities  of  the  town,  as  authorized  by  Rev. 
St.  1899,  {  1251  [Ann.  St.  1906,  p.  1027],  is  a 
mere  licensee,  and  its  rights  are  subordinate  to 
the  rights  of  an  abutting  owner  owning  the  fee 
to  the  center  <^  the  street,  subject  to  the  ease- 
ment of  the  town,  and  having  trees  inside  tlia 
curb  line,  subject  to  the  right  of  the  town  to 
remove  them,  and  the  company  must  pay  for 
the  removal  of  or  damages  to  the  trees. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Big. 
vol.  45,  Telegraphs  and  Telephones,  {f  6,  9.] 

2.  Same. 

Under  Rev.  St.  1899,  {{  1264,  1271  [Ann. 
St  1906,  pp.  1033,  1044],  providing  for  the  con- 
demnation of  lands  sought  to  be  appropriated 
by  a  telephone  comi>any,  where  it  and  the  ownei 
cannot  agree,  and  that,  where  property  will  be 
damaged,  any  person  mterested  may  have  the 
damages  ascertained,  etc,  a  telephone  company 
maintaining  its  poles  and  wires  in  the  streetr 
of  a  town  must  have  the  the  damaKes  to  trees 
owned  by  an  abutting  owner  assessed  befon 
the  trees  are  cut;  and  where  the  companj 
makes  no  effort  to  agree  with  the  owner  or  to 
have  the  damages  assessed,  but  sends  an  employ^ 
with  directions  to  remove  the  trees,  the  company 
is  a  trespasser,  and  the  cutting  d  the  trees  in 
without  right. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig 
vol.  45,  Telegraphs  and  Telephones,  {{  6,  9.1 

3.  Malictous    MiBCRisr  —  Offense— "MaIi- 

CIOUB." 

The  word  "malicious,"  in  Rev.  St  1899,  I 
1958  [Ann.  St  1906,  p.  1325],  which  makes  it  a 
misdemeanor  for  any  one  to  "wilfully  and  ma- 
liciously, or  wantonly  Eind  without  right,"  enter 
the  premises  of  another  and  destroy  any  tree, 
etc.,  means  an  unlawful  act  willfully  or  purpose- 
ly done  to  the  injury  of  another,  and,  to  au- 
thorize the  conviction  of  one  for  willfully  and 
maliciously  injuring  trees  of  another,  the  ma- 
licious intent  must  be  found. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Malicious  Mischief,  H  1-5. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  4307 ;   vol.  8,  p.  7714.] 

Appeal  from  Circuit  Court,  Greene  County; 
A.  W.  Lincoln,  Judge. 

R.  B.  Graeme  was  convicted  of  malicious 
mischief,  and  he  appeals.  Reversed  and  re- 
manded. 

O.  M.  Sebree,  for  appellant  Alfred  Page, 
for  the  state. 


BLAND,  P.  J.  The  Missouri  ft  Kansas 
Telephone  Company  is  a  corporation.  Ten  or 
11  years  ago  it  erected  a  telephone  line  from 
Springfield  to  Joplln,  Mo.,  taking  In  other 
towns.  Its  line  runs  through  the  town  of 
Republic,  In  Greene  county.  The  poles  are 
25  feet  high  and  are  planted  within  the  curb 
line  alcmg  a  street  In  said  town  of  Republic. 
A.  A.  Watson  owns  a  lot  abutting  on  this 
street  About  10  years  since  be  planted  8 
trees  within  the  curb  line  In  front  of  bis  lot. 
They  were  shade  trees,  and  grew  up  Into  the 
telephone  wires,  putting  the  line  out  of  busi- 
ness by  the  limbs  coming  In  contact  with  the 
wires  and  grounding  the  electric  current  On 
or  about  July  6,  1905,  defendant  an  employ^ 
of  the  telephone  company,  was  sent  by  bis 
employer  along  the  line  to  clear  it  of  obstruc- 
tions, and  discovered  that  Watson's  trees 
were  interfering  with  the  wires,  he  took  a 
hatchet  and  cut  or  lopped  off  all  the  limbs 
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from  the  trees  which  he  found  Interfering 
with  the  wires.  An  information  was  at  once 
filed  against  him  before  a  justice  of  the 
peace,  charging  him  with  the  violation  of 
section  1969,  Rev.  St.  1899  [Ann.  St  1906,  p. 
1325],  which  makes  It  a  misdemeanor  for  any 
one  to  "willfully  and  maliciously,  or  wantonly 
and  without  right,  enter  the  premises  of  an- 
other, and  cut,  take  away,  destroy,  etc.,  any 
fruit  tree,  ornamental  or  shade  tree,"  etc  De- 
fendant was  tried  and  convicted  before  the 
Justice.  He  appealed  to  the  circuit  court,  and 
on  a  trial  de  novo  to  the  court  sitting  as  a 
jury  was  again  convicted.  After  taking  the 
proper  steps  to  save  his  exceptions,  defend- 
ant appealed  to  this  court 

The  state's  evidence  tends  to  show  that  de- 
fendant acted  carelessly  and  recklessly  In 
cutting  the  branchee  from  the  trees,  and  did 
them  unnecessary  Injury  In  clearing  the 
wires  of  the  limbs.  Defendant's  evidence 
tends  to  show  that  the  putting  was  carefully 
done,  and  no  unavoidable  damage  was  done 
to  the  trees.  Defendant  asked  the  follow- 
ing declaration  of  law,  which  the  court  re- 
fused: "The  court  declares  the  law  to  be 
that  a  telephone  company  has  a  right  to  con- 
struct and  maintain  Its  telephone  lines  along 
and  across  the  public  highways,  streets  and 
roads  of  this  state,  and  to  keep  the  same 
clear  of  trees,  bushes,  and  other  obstructions 
that  would  Interfere  with  said  company  giv- 
ing service  over  said  lines;  and.  If  It  appears 
from  the  evidence  that  the  Missouri  &  Kan- 
sas Telephone  Company  has  a  telephone  toll 
line  extending  from  Springfield  through  the 
town  of  Republic,  In  Greene  county.  Mo.,  and 
that  defendant  was  an  employ^  of  said  com- 
pany, and  was  instructed  by  the  ofScers  of 
said  company  to  trim  the  trees  along  said 
telephone  line,  and  that,  in  the  performance 
of  said  duty,  he  did  cut  and  trim  a  certain 
ornamental  tree  standing  upon  the  street  and 
sidewalk  In  front  of  the  property  of  one  A. 
A.  Watson,  as  charged  In  the  information  In 
this  case,  and  if  It  further  appears  from  the 
evidence  that  such  cutting  and  trimming  of 
said  tree  was  necessary  in  order  to  prevent 
the  branches  of  said  tree  from  coming  in 
contact  with  said  telephone  wires  and  inter- 
fering with  the  telephone  service,  then  there 
has  been  no  criminal  ofllense  committed,  and 
defendant  should  be  acquitted."  The  court 
declared  the  law  of  the  case  as  follows: 
"The  court  declares  the  law  to  be  that  if 
the  evidence  in  this  case  shows  beyond  a  rea- 
sonable doubt  that  the  defendant,  B.  B. 
Graeme,  on  the  6th  day  of  July,  1906,  or  at 
any  time  within  one  year  next  before  the  date 
of  filing  of  the  information  In  this  case,  at 
the  county  of  Greene,  In  the  state  of  Mis- 
souri, did  then  and  there  unlawfully  and 
purposely  injure  a  certain  shade  tree  stand- 
ing in  a  public  street  in  Republic,  In  front 
of  the  property  of  A.  A.  Watson,  by  then 
and  there  cutting  off  the  limbs  of  the  said 
tree,  then  he  should  be  found  guilty  as 
charged.    The  statute  of  this  state  gives  to 


telephone  companies  incorporated  mides  the 
laws  of  Missouri  certain  rights  that  Individ- 
uals do  not  have,  and  if  the  evidence  in  this 
case  shows  that  the  defendant  K  B.  Graeme, 
at  the  time  of  the  alleged  injury  to  the 
shade  tree  was  acting  under  instructions  of 
the  Missouri  &  Kansas  Telephone  CSompany, 
and  was  In  the  onploy  of  the  said  company, 
an^  that  the  safd  company  Is  incorporated 
under  the  laws  of  the  state  of  Missouri,  then 
he  had  the  right  to  do  anything  that  was 
reasonable  and  necessary  to  clear  the  wires  of 
the  telephone  line  from  the  limbs  of  the 
trees,  short  of  injuring  or  destroying  public 
or  private  property,  and  unless  the  defend- 
ant in  clearing  the  wires  In  this  case  injured 
and  mutilated  the  tree  unnecessarily,  and  if 
the  evidence  shows  that  he  did  only  what 
was  reasonable  and  necessary  in  clearing  the 
wires  of  the  telephone  company,  then  he  Is 
sot  guilty.  But  in,  this  connection,  the 
court  further  declares  the  law  to  be  that 
the  statutes  granting  certain  rights  to  incor- 
porated telephone  companies  Is  to  be  strictly 
construed  as  against  the  telephone  com- 
pany, and  it  devolves  upon  the  company  to 
show  that  the  act  or  acts  done  come  strict- 
ly within  the  provisions  of  the  said  statutes. 
The  court  declares  the  law  to  be  that  a  tel- 
ephone company  has  a  right  to  construct  and 
maintain  its  telephone  lines  along  and  across 
the  public  highways,  streets,  and  roads  of 
this  state  and  to  keep  the  same  clear  of  trees, 
bushes,  and  other  obstructions  in  such  a  way 
as  not  to  injure  public  or  private  property, 
and  If  it  appears  from  the  evidence  that  the 
defendant  was  an  employe  of  the  Missouri  & 
Kansas  Telephone  Company,  and  that  said 
company  has  a  telephone  line  extending  from 
Springfield  through  the  town  of  Republic,  in 
Greene  county,  and  that  said  defendant  was 
Instructed  by  said  company  to  trim  the 
trees  along  said  telephone  line,  and  that  in 
the  performance  of  said  duty  he  did  cut  and 
trim  a  certain  ornamental  shade  tree,  stand- 
ing upon  the  street  and  sidewalk  In  front  of 
the  property  of  one  A.  A.  Watson,  as  charg- 
ed in  the  information  in  this  case,  and  If 
it  further  appears  from  tlie  evidence  that 
such  cutting  and  trimming  of  said  tree  was 
necessary  In  order  to  clear  said  line  and  pre- 
vent the  branches  of  said  tree  from  coming 
in  contact  with  said  telephone  wires,  and 
was  no  injury  or  damage  to  said  tree,  then 
there  has  been  no  offense  committed,  and  de- 
fendant should  be  acquitted."  Section  1251, 
Rev.  St  1899  [Ann.  St  1906,  p  1027],  grants 
the  right  to  telephone  companies  to  erect 
their  poles  on  public  roads  in  such  manner 
as  not  to  Incommode  the  public  in  the  use 
of  the  road,  and  also  on  the  streets  of  any 
town  or  city  on  obtaining  the  consent  of  the 
municipal  authorities  thereof.  Whether  or 
not  the  town  of  Republic  is  Incorporated 
does  not  appear  in  the  record,  or,  if  Incor- 
porated, whether  or  not  the  company  got  per- 
mission from  the  municipal  authorities  to 
erect  Its  poles  and  wires  In  the  street    The 
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case  was  tried,  however,  npon  the  theory 
that  the  company  rightfully  erected  Its  poles 
In  the  street,  and  we  will  dispose  of  the  case 
npon  that  theory.  The  telephone  company 
occupied  the  street  as  a  mere  licensee.  Wat- 
eon,  the  owner  of  the  abutting  lot,  owned  the 
fee  to  the  center  of  the  street,  subject  to  the 
easement  of  the  town  of  Republic,  and  had 
a  right  to  plant  the  trees  Inside  the  curb 
line  and  thus  occupy  the  street  Jointly  with 
the  town,  subject,  of  course,  to  the  right  of 
the  town  to  remove  the  trees  should  they  In- 
commode the  public  In  the  use  of  the  street. 
The  right  of  the  telephone  company  to  oc- 
cupy the  street  with  Its  poles  and  wires  was 
therefore  subordinate  to  the  right  of  Watson, 
the  property  owner  to  have  the  trees  In  the 
street;  that  Is,  If  to  construct  or  maintain 
Its  line  the  telephone  company  should  be 
obliged  to  remove  or  damage  the  trees,  it 
would  be  bound  to  respond  to  Watson  In 
damages.  Ehrlich  v.  Insurance  Co.,  88  Mo! 
250;  Cartwright  v.  Telephone  C!o.,  205  Mo. 
126,  103  S.  W.  962;  McAntlre  v.  Telephone 
Co.,  75  Mo.  App.  536. 

Section  1264,  Rev.  St.  1809  [Ann.  St  1906, 
p.  1033],  provides  for  the  condemnation  of 
lands  and  other  property  sought  to  be  ap- 
propriated by  any  railroad,  telephone,  tele- 
graph, or  other  corporation,  where  the  owner 
and  the  corporation  cannot  agree,  and  to 
have  an  assessment  of  damages  which  the 
owner  may  sustain  in  consequence  of  the  es- 
tablishment, erection,  and  maintenance  of 
such  railroad,  etc.  Section  1271,  Rev.  St. 
1899  [Ann.  St.  1906,  p.  1014],  provides  that 
In  case  property  "ir  to  be,  will  be,  or  has 
been,  by  any  corporation  damaged  for  public 
use,  any  person  Interested  may  have  such 
damages  ascertained"  by  proceeding,  as  is 
provided  in  section  1264.  supra.  Even  if  It 
should  be  conceded  (which  we  do  not)  that 
the  town  of  Republic  could  have  granted  the 
telephone  company  the  right  to  deprive  Wat- 
son of  his  shade  trees  growing  along  the 
edge  of  the  sidewalk  In  front  of  his  lot,  or 
the  right  to  damage  them  by  trimming  them 
for  the  purpose  of  clearing  its  line  of  ob- 
Btmctlons  caused  by  the  trees,  there  is  no 
pretense  that  any  such  right  was  granted; 
hence  the  corporation  was  without  authority 
to  mutilate  or  damage  the  trees  for  the  ac- 
commodation of  its  line.  It  should  have  pro- 
ceeded under  section  1264,  supra,  to  have  the 
damages  assessed  before  cutting  the  trees, 
or  should  have  agreed  with  the  owner  as  to 
the  damages.  Cartwright  ▼.  Telephone  Co., 
supra.  The  telephone  company  made  no  ef- 
fort, to  agree  with  the  owner,  or  to  have  the 
damages  assessed,  but,  without  notice  to  the 
owner  and  against  his  will,  sent  defendant 
along  the  line  with  directions  to  remove  the 
obstructions.  In  these  circumstances  defend- 
ant was  a  trespasser,  and  the  cutting  of  the 
trees  was  without  right  and  was  willfully 
done.  Was  It  maliciously  done?  We  think 
the  word  "malicious,"  as  used  In  the  statute 


on  which  the  Ihformatlon  is  based,  means 
"an  unlawful  act,  willfully  or  purposely  done 
to  Injure  another."  Greenleaf  on  Evidence, 
{  453w  The  declarations  of  law  given  by  the 
court  omitted  the  essential  element  of  malice, 
or  wantonness,  to  authorize  a  conviction  of 
defendant  and  for  this  reason  was  errone- 
ous. The  Instruction  asked  by  defendant  is 
erroneous  for  the  reason  It  assumes  that  the 
telephone  company  had  a  right  without  com- 
pensation, to  mutilate  and  cut  Watson's 
trees.  If  they  Interfered  with  Its  line.  If, 
without  malice,  defendant  cut  the  trees  and 
his  act  was  not  wantonly  done,  then  he  was 
guilty  of  no  offense;  on  the  other  hand,  If 
he  was  actuated  by  a  desire  or  intent  to  in- 
jure the  owner  of  the  trees,  or  if  he  acted 
wantonly  In  cutting  them,  he  was  guilty  of 
the  offense  charged. 

For  errors  in  the  Instructions,  the  judg- 
ment Is  reversed  and  the  cause  remanded. 
All  concur. 


STATE!  ex  rel.  MOORE  v.  MILLSAP. 

(Kansas  City  Court  of  Appeals.     Missouri. 

Feb.  17,  190a     Rehearing  Denied 

April  6,  1908.) 

Schools  and  Schooi.  Distbicts  —  Selictioit 
OF  School  Boors. 

A  majority  of  the  patrons  of  a  school  dis- 
trict have  no  authority,  after  the  repeal  by  Laws 

1905,  p.  802,  of  Rev.  St.  1899.  c  154.  art  7, 
creating  a  school  book  commissioner,  to  deter- 
mine what  books  the  children  in  the  school 
shall  use  in  opposition  to  the  will  of  the  teach- 
er of  the  school,  where  the  directors,  if  possess- 
ing  the  power,   under   section  9764   (Ann.    St 

1906,  p.  4478),  to  select  books,  failed  to  do  so. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 

vol.  43,  Schools  and  School  Districts,  {  338.] 

Appeal  from  Circuit  Court,  Coopo:  County ; 
William  H.  Martin,  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
J.  T.  Moore,  against  J.  S.  Millsap  to  require 
respondent  to  use  as  a  teacher  in  a  public 
school  designated  books.  From  a  judgment 
awarding  the  writ,  respondent  appeals.  Re- 
versed. 

C.  D.  Corum,  for  appellant  John  &  J. 
W.  Cosgrove,  for  relator. 

BROADDUS,  P.  J.  The  facts  are  that 
during  the  school  year  of  1906  the  respond- 
ent was  employed  as  teacher  in  school  dis- 
trict No.  1,  Cooper  county,  during  which  time 
relator  was  a  tazpaylng  citizen  of  the  dis- 
trict, with  one  child  of  hl8  own  and  one  oth- 
er under  his  control  of  school  age  and  en- 
titled to  attend  said  school.  The  ground  for 
the  action  is  that  respondent  refused  to  teach 
the  two  children  mentioned  from  Milne's  Ele- 
mentary Arithmetic  and  Milne's  Standard 
Arithmetic.  Respondent  admits  that  he  did 
refuse  to  teach  said  pupils  from  Milne's 
Arithmetic,  and  that  he  offered  and  was 
willing  and  ready  to  teach  them  from  such 
other  books  as  other  pupils  in  his  school  in 
the  same  grade  were  taught,  and  which  books 
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80  offered  to  be  taught  were  in  his  opinion 
proper  and  suitable  for  tbe  scholastic  attain- 
ments of  the  relator's  children;  that  he 
taught  other  pupils  of  the  scliools  with  the 
same  scholastic  attainments  as  that  of  the 
children  of  the  relator  from  Smith's  Arith- 
metic ;  and  that  he  offered  to  teach  relator's 
children  from  the  same  publicati<m  as  were 
provided  by  other  parents  and  was  taught 
in  respondent's  school.  It  was  agreed  ttiat 
prior  to  the  school  year  of  1906  the  respond- 
ent had  taught  relator's  children  from  said 
Milne's  Arithmetic;  and,  further,  that  the 
board  of  directors  of  the  school  as  a  board 
had  promulgated  no  rules  for  the  discipline 
of  the  school  or  the  grading  and  gorernment 
of  the  same  nor  the  text-books  to  be  used. 
It  was  shown  respondent  had,  after  having 
advised  with  two  of  the  members  of  said 
board,  adopted  Smith's  Arithmetic  to  be  used 
in  the  school  instead  of  Milne's,  which  had 
been  formerly  used.  It  was  also  shown  that 
a  majority  of  the  patrons  of  the  school  were 
in  favor  of  using  Milne's  Arithmetic,  and 
had  signed  a  petition  addressed  to  respond- 
ent that  they  desired  tuelr  children  to  be 
tatight  from  the  books  which  had  been  in 
the  past  used  in  the  school.  An  alternative 
writ  of  mandamus  which  bad  been  issued 
directing  the  respondent  to  use  In  teaching 
relator's  children  those  books  that  had  been 
previously  in  use  In  the  school  was  made 
final,  and  respondent  appealed. 

The  Legislature  in  1905  (Laws  1905,  p.  302) 
repealed  article  7,  c.  164,  Rev.  St  1899,  creat- 
ing a  school  book  commissioner,  whose  duty 
It  was  to  prescribe,  among  other  things,  what 
books  of  Instruction  should  be  used  in  the 
public  schools  of  the  state.  At  the  time  of 
the  controversy  there  was  no  statute  cloth- 
ing any  particular  tribunal  or  officer  with 
the  duty  that  had  theretofore  been  lodged 
in  said  commissioner.  Under  section  9764, 
Rev.  St.  1899  (Ann.  St.  1906,  p.  4478),  the 
board  of  directors  of  the  school  had  the 
power  "to  make  all  needful  rules  and  regu- 
lations for  the  organization,  grading,  and  gov- 
ernment of  the  school  district"  Whether  the 
board  had  the  legal  power  to  select  books 
for  the  use  of  the  school  is  immaterial,  as 
they  failed  to  exercise  It  The  school  could 
not  be  conducted  with  any  degree  of  success 
without  being  governed  by  rules  regulating 
the  conduct  of  the  pupils,  and  there  could  be 
no  efficient  grading  of  them  unless  there  was 
uniformity  in  the  text-books  used.  The  ques- 
tion is  whose  duty  It  was  under  the  circum- 
stances to  select  the  books  to  be  used  In  the 
schools.  It  was  the  theory  of  the  court  that 
a  majority  of  the  patrons  of  the  school  bad 
that  right;  but  tlie  writ  does  not  command 
respondent  to  use  Milne's  Arithmetic  In  said 
school,  but  that  he  must  do  so  while  teach- 
ing plaintiff's  children.  The  law,  being  silent 
as  to  who  Is  authorized  to  select  books  for 
schools  to  be  used  in  teaching  the  pupils, 
seems  to  have  created  the  confusion  which 
brought  About  this  suit     In  the  absence  of 


any  constituted  authority,  tbe  natural  sugges- 
tion is  that  the  teacha  of  the  school  would 
be  the  most  available  for  the  purpose  of  se- 
lecting text-books  for  his  school,  because  of 
his  familiarity  of  their  contents  and  of  the 
relative  merits  of  the  different  ones  from 
which  to  make  such  selection.  It  is  held  that 
"a  public  school  teacher,  by  tbe  very  nature 
of  his  employment,  has  the  right  to  make 
needful  rules  for  tbe  government  of  the 
school,  when  the  directors  fail  to  do  so,  as 
a!uthorlzed  by  the  statute."  Desklns  y.  Goee, 
85  Mo.  485,  55  Am.  Rep.  387.  And  the  court 
was  of  a  similar  opinion  In  State  ex  rel. 
V.  Hamilton,  42  Ma  App.  24.  We  are  satis- 
fled  that  the  parent  Is  not  vested  with  the 
discretion  of  selecting  tbe  books  to  be  used 
in  the  instruction  of  his  child  by  tbe  teacher 
of  a  public  school.  If  such  was  the  case.  It 
might '  result  in  destroying  their  efficiency. 
The  variety  of  books  which  might  be  brought 
Into  requisition  would  impose  a  burden  on 
the  teacher  which  he  could  not  overcome: 
and  we  can  see  no  good  reason  why  a  major- 
ity of  the  patrons  of  the  school  should  have 
the  authority  to  determine  what  books  all 
the  children  In  the  school  should  use.  There 
is  no  law  to  that  effect  Classification  of  the 
pupils  Is  one  of  the  prime  factors  in  the  gov- 
ernment and  success  of  every  school  where 
the  numbers  are  so  great  that  the  teacher 
does  not  have  the  time  and  opportunity  to 
give  each  separate  instructions.  And,  as 
there  is  no  law  to  bind  the  minority  as  to 
what  might  be  the  opinion  of  the  majority 
with  respect  to  what  books  should  be  used  for 
instruction,  there  would  be  no  uniformity  in 
that  respect,  and  consequently  classification 
of  the  pupils  would  be  impossible.  The  writ 
should  have  been  denied. 
Reversed.    All  concur. 


HOLMES  V.  KANSAS  CITY  et  al. 

(Supreme  Court  of  Missouri,   Division  No.  I. 

AprU  11,  1908.) 

1.  JUDOKENT— On    APPBA1>-CONOLUBIVENK8S. 

An  adjudication  of  the  Supreme  Court  is 
final,  not  only  in  the  action  in  which  it  is  ren- 
dered, but  In  all  others  wherein  it  may  be  plead- 
ed as  res  judicata. 

[Ed.  Note.— For  cases  in  point  see  Cent  Di^. 
VOL  30,  Judgment,  I  993.] 

2.  APPKAI/— MODIFIOATIOII  OF  JtrDOHXMT. 

Where,  pending  an  appeal  from  a  judgment 
dismissing  an  injunction  suit  involving  the  right 
of  plaintiff  to  the  real  estate  in  issue,  defendant 
appropriated  the  proper^,  plaintiff,  on  beinit  ad- 
judged by  the  Supreme  Coiurt  the  owner,  had  an 
adequate  remedy  at  law,  and  the  judgment  in 
her  favor  would  not  be  modified,  so  as  to  cover 
the  question  of  damages  for  the  wrongful  ap- 
propriation by  defendant 

On  motion  to  modify  judgment    Overruled. 
For  former  opinion,  see  108  S.  W.  ft. 

GRAVES,  J.  Plaintiff  files  motion  to  mod- 
ify our  original  judgment  in  this  case.  Hie 
original  suit  was  purely  one  asking  for  bijunc- 
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tlve  relief.  In  that  suit,  among  other  ques- 
tions, the  question  of  plalntiflTs  right  and  In- 
terest In  the  property  involved  was  In  Issue, 
as  well  as  the  further  question  as  to  wheth- 
er or  not  she  had  been  compensated  for  It 
The  trial  court  dismissed  her  bill,  and  pend- 
ing the  appeal  it  appears,  from  the  motion 
to  modify  the  Judgment,  that  the  city  oC 
Kansas  City  appropriated  her  property.  We 
say  her  property,  for  such  was  the  adjudica- 
tion of  this  court,  which  Is  final,  not  only  in 
this  action  but  In  all  others  wherein  It  could 
be  pleaded  as  res  adjudicata. 

So,  also,  with  regard  to  the  question  of 
compensation  to  plaintiff.  By  our  Judgment 
the  Judgment  of  the  lower  court  was  revers- 
ed and  remanded,  with  directions  to  enter  up 
a  Judgment  making  the  temporary  Injunction 
permanent.  By  the  present  motion  we  are 
asked  to  so  modify  the  directions  given  in 
that  Judgment  "as  to  permit  said  appellant 
and  plalntiflT  to  file  a  supplemental  petition 
In  said  circuit  court  setting  up  such  damages 
as  she  claims  to  have  sustained  as  aforesaid, 
and  authorizing  said  circuit  court  to  Inquire 
into  said  claim-  for  damages,  and  to  award  to 
appellant  and  plaintiff  such  damages  as  upon 
such  Inquiry  the  said  circuit  court  may  find 
that  she  has  sustained  as  aforesaid."  We 
hardly  think  this  the  proper  practice.  If 
pendente  lite  the  city  bodily  appropriated  the 
plaUDtUTs  property  wrongfully,  as  would  ap- 
pear from  our  opinion,  then  plaintiff  has  her 
full  and  adequate  remedy  to  recover  dam- 
ages for  the  same.  She  has  the  same  rights 
as  she  would  have  had  in  case  that,  without 
the  injuncticm  suit,  the  city  had  wrongfully 
appropriated  the  property.  We  are  of  the 
opinion  that,  inasmuch  as  the  question  of 
damages  was  not  a  matter  before  this  court, 
we  should  not  modify  our  Judgment,  so  as 
to  cover  matters  not  here.  Plaintiff,  aa 
above  stated,  has  her  adequate  legal  remedy, 
and  In  addition  has  many  questions  of  her 
case  adjudicated.  The  better  practice  Is  to 
leave  her  to  the  legal  action. 

For  these  reasons,  the  motion  to  modify 
the  Judgment  will  be  overruled.    All  concur. 


MAXET  V.  STATE. 

(Supreme  Court  of  Arkansas.    March  23,  1908.) 

1.  False  Pretenses  — Indictment  — Pbooi>— 
Vabiance. 

Allegations  of  an  Indictment  for  obtaining 
money  by  false  pretenses,  alleging  that  defend- 
ant falsely  represented  to  the  S.  Bank  that  he 
had  on  deposit,  and  subject  to  check  in  the 
Bank  of  B.,  $900.  and  that  he  drew  his  personal 
check  in  favor  of  the  S.  Bank  on  the  B.  bank, 
and  that  by  such  false  pretenses  he  obtained 
from  the  S.  Bank  the  sum  of  $900  in  money, 
are  not  supported  as  to  the  obtalnment  of  the 
money  by  evidence  that  he  drew  a  check  on  the 
B.  Iwnk  and  the  S.  Bank  credited  him  with 
$900,  which  was  paid  out  to  others  holding  de- 
fendant's check. 

[Ed.  Note.— B'or  cas^  In  point,  see  Cent.  Dig. 
vol.  23,  False  Pretenses,  Si  50-53.] 


2.  Same— Descbiftion  o*  Monet  OsTArNEo. 

In  an  indictment  for  receiving  money  under 
false  pretences,  the  money  must  be  described 
with  the  same  ^rticularlty  and  certainty  as  is 
required  in  an  indictment  for  larceny. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  False  Pretenses,  i{  42-4^] 

3.  Same— Pboof  to  Sustain. 

Where  an  indictment  alleges  the  receiving 
of  money  by  false  pretenses,  the  allegations 
must  be  sustained  by  proof  as  to  the  kind  of 
money  described  therein. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  False  Pretenses,  H  50-63.] 

4.  Same— Faiaitt  or  Repbesentations. 

Allegations  of  an  indictment  for  obtaining 
mon^  by  false  pretenses,  alleging  that  defend- 
ant nilsely  represented  to  the  S.  Bank  that  he 
had  $900  deposit  in  the  B.  Bank,  and  that  the 
B.  Bank,  relvine  on  that  pretense,  recognized 
defendant's  <jieck  for  $900,  are  not  supported 
as  to  the  false  representations  by  evidence  show- 
ing that  defendant  presented  a  check  to  the  B. 
Bank  and  received  credit  for  the  amount  thereof, 
and  that  he  had  no  funds  in  the  S.  Bank ;  and 
the  fact  that  he  tiad  reasonable  grounds  to  be- 
lieve that  he  had  no  funds  is  not  sufficient  to 
sustain  the  allegations. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  False  Pretenses,  IS  50-53.] 

5.  Same. 

Nor  is  the  Inference  to  be  drawn  from  the 
presentation  of  the  check  that  there  are  funds 
in  the  bank  upon  which  it  is  drawn  sufficient 
to  sustain  the  allegationa  of  the  indictment, 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  False  Pretenses,  8!  6(MS3.] 

Appeal  from  Circuit  Court,  Stone  County; 
Frederick  D.  Fulkerson,  Judge. 

R.  B.  Lk  Maxey  was  convicted  of  obtaining 
money  by  false  pretenses,  and  appeals.  Re- 
versed and  remanded  for  new  triaL 

Murphy,  Coleman  &  Lewis,  for  appellant 
Wm.  F.  Klrby,  Atty.  Gen.,  and  Dan.  Tay- 
lor, for  the  State. 

McCULIX>CH,  J.  Appellant  was  convicted 
in  the  circuit  court  of  Stone  county  for  the 
offense  of  obtaining  money  under  false  pre- 
tenses, and  was  sentenced  to  serve  a  term 
in  the  state  penitentiary.  The  Indictment 
charges.  In  substance,  that  appellant  on  July 

6.  1906,  did  falsely  and  feloniously  pretend 
and  represent  to  the  Stone  County  Bank  that 
be  had  on  deposit  and  subject  to  check  in  the 
Bank  of  Batesville  $900  in  money,  and  that  he 
drew  his  personal  check  in  favor  of  said  Stone 
County  Bonk  on  said  Bank  of  Batesville,  and 
that,  by  reason  of  such  false  pretense,  he  ob- 
tained from  the  Stone  County  Bank  the  sum 
of  $900  in  money.  The  Attorney  Oeneral  con- 
fesses error  on  the  ground  that  the  evidence 
is  not  sufficient  to  sustain  the  Judgment  of 
conviction.  In  that  it  falls  to  show  that  appel- 
lant received  money  by  reason  of  said  false 
pretenses,  as  alleged  in  the  Indictment  We 
find  that  the  confession  Is  well  made,  and 
should  be  sustained.  There  is  no  evidence  at 
all  tliat  appellant  obtained  any  money  fr<Hn 
the  Stoue  County  Bank.  On  the  contrary,  the 
evidence  affirmatively  shows  that  no  money 
was  paid  to  him,  but  that  the  amount  of  the 
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check  waa  passed  to  his  credit  on  account  In 
the  bank,  and  that  his  account  was  from  time 
to  time  drawn  upon  In  faror  of  other  parties. 

It  has  been  held  by  this  court  that  In  an  in- 
dictment for  receiving  money  under  false  pre- 
tenses the  money  must  l>e  described  with  the 
same  particularity  and  certainty  as  is  re- 
quired In  an  Indictment  for  larceny.  Tread- 
away  V.  State,  37  Ark.  443;  Jamison  v.  State, 
37  Ark.  445, 40  Am.  Rep.  103.  It  has  also  been 
held  that  the  allegations  of  the  Indictment 
must  be  sustained  by  proof  as  to  the  kind  of 
money  described  therein.  .Tamison  t.  State, 
supra;  Wllbum  v.  State,  60  Ark.  141,  29  S. 
W.  149;  Marshall  r.  State,  71  Ark.  415,  75 
8.  W.  584;  Starchman  t.  State,  82  Ark.  538, 
36  S.  W.  940.  In  Jamison  v.  State,  supra,  it 
was  held  that  under  an  indictment  charging 
that  money  had  been  obtained  by  false  pre- 
tense proof  that  the  defendant,  by  reason  of 
the  false  pretense,  obtained  satisfaction  of  his 
debt  to  anotlier,  was  not  sufficient  to  sustain 
the  indictment  TbB  court  there  said:  "There 
was  no  evidence  that  the  defendant  obtain- 
ed any  money  from  Mattingley.  Proof  that 
by  the  false  pret^ise  alleged  he  procured  the 
satisfaction  of  his  Indebtedness  to  Thompson 
by  him,  though  sufficient  to  sustain  an  action 
by  Mattingley  against  him  for  money  lent,  was 
irrelevant  to  the  charge  In  the  indictment. 
The  money  must  have  been  actually,  and  not 
merely  Impliedly  or  conatructlvely,  obtained, 
and  must  have  come  into  the  defendant's  pos- 
session." See,  also,  2  Bishop  on  Grim.  Law, 
I  480. 

We  also  think  that  the  evidence  was  insuffi- 
cient because  it  entirely  failed  to  show  that 
the  defendant  made  any  false  rejiresentatlon 
that  he  had  money  on  deposit  in  the  Bank  of 
Batesville  subject  to  his  check,  as  charged  in 
the  indictment  The  proof  merely  shows  that 
he  presented  a  check  and  received  credit  for 
the  amount  thereof,  and  that  he  had  no  funds 
in  the  Bank  of  Batesville  to  draw  upon. 
There  was  evidence,  also,  from  which  the  Jury 
might  have  found  that,  when  he  drew  and  pre- 
sented the  check,  he  had  no  reasonable  grounds 
to  believe  that  it  would  be  paid  by  the  bank 
upon  which  it  was  drawn.  This,  however, 
was  not  sufficient  to  sustain  the  allegations  of 
the  indictment  in  this  respect  The  indict- 
ment contained  the  specific  allegatlcm  that  ap- 
pellant falsely  represented  that  he  had  funds 
in  the  Bank  of  Batesville  to  the  amount  of 
$900  subject  to  his  check.  It  was  necessary  to 
prove  this  as  alleged.  It  was  not  sufficient 
proof  of  this  merely  to  show  that  appellant 
presented  a  check  on  a  bank  in  which  he  had 
no  funds.  It  Is  true  that  there  may  be  an 
Implied  assurance,  for  some  purposes,  from  the 
presentation  of  a  check  that  there  are  funds 
In  the  bank  upon  wliich  it  is  drawn  sufficient 
to  meet  It  This  would  be  doubtless  true  as 
to  the  necessity  of  giving  notice  of  nonpay- 
ment to  the  drawer  of  a  cheek ;  but  such  im- 
plied assurance  is  not  sufficient  evidence  of  n 
false  pretense  under  an  indictment  for  a 
criminal  offense.    The  implied  assurance  does 


not  amonnt  to  the  criminal  affirmation  oC  a 
fact  or  to  a  false  pretense  of  an  existing  fact 
In  a  case  before  the  Ehiglish  Court  of  Crim- 
inal Appeals  (Reg.  v.  Hazelton,  13  Cox,  C.  C. 
p.  1)  Kelly,  G.  B.,  said:  "The  Indictment  al- 
leged three  false  representations:  First  tliat 
the  prlscmer  falsely  pretended  that  he  ih&i 
bad  money  to  a  certain  amount  in  the  bank; 
secondly,  that  he  then  had  authority  to  draw 
a  check  upon  the  bank  for  that  amount ;  third- 
ly, that  a  certain  paper  writing  was  a  good 
and  valid  order  for  the  payment  of  that 
amount  If  the  case  had  rested  upon  the  first 
pretense  alone,  there  would  have  been  con- 
siderable difficulty  in  supporting  the  convic- 
tion, because  there  are  many  cases  in  which 
no  such  representation  can  be  Implied  from 
the  mere  giving  of  a  check  as  a  general  rule, 
for  persons  of  undoubted  substance  and  re- 
spectability often  draw  checks  exceeding  the 
balance  to  their  credit  at  their  bankers,  and 
which  are  paid  by  the  bankers.  We  may, 
therefore,  put  that  representation  out  of  the 
case."  All  the  other  Judges  concurred,  and  in 
separate  opinions  expressed  the  same  views 
upon  this  question.  Lush,  J.,  in  a  concurring 
opinion,  said:  "I  also  think  that  the  mere  giv- 
ing of  a  check  does  not  convey  a  representa- 
tion that  the  drawer  has  money  to  the  amount 
of  the  check  in  the  banker's  hands  at  the  time 
of  giving  it  Many  person^  give  checks  ex- 
ceeding their  balance  at  the  bank  at  the  time 
in  the  expectation  of  their  being  able  to  pay 
in  money  to  meet  them  before  they  are  pre- 
sented." We  are  of  the  opinion  that  the  views 
expressed  by  the  English  courts  are  correct 
The  statute  of  this  state  on  the  subject  of  the 
crime  of  obtaining  money  under  false  pre- 
tenses provides  that  "every  perstm  who,  with 
Intent  to  defraud  or  cheat  another,  shall  de- 
signedly, by  color  of  any  false  token  or  writ- 
ing, or  by  any  other  false  pretense,  obtain  a 
signature  of  any  person  to  any  written  in- 
strument, or  obtain  from  any  person  any 
money,  personal  property,  right  in  action,  or 
other  valuable  thing  or  effects  whatever,  upon 
convictKm,"  etc.    Klrby's  Dig.  1 1689. 

Now,  upon  an  indictment  for  obtaining 
money  "by  color  of  any  false  token  or  writ- 
ing," the  proof  might  be  deemed  sufficient  to 
warrant  conviction  where  it  tended  to  sImw 
that  the  defendant  presented  a  check  which 
be  knew  to  be  worthless,  and  would  not  be 
paid,  even  though  there  was  no  affirmative 
representaticm  as  to  its  validity  or  worth.  Un- 
der that  charge  proof  of  guilty  knowledge  of 
the  worthlessness  of  the  check  would  be  of  it- 
self obtaining  money  by  color  of  the  false 
token  or  writing  without  a  positive  affirma- 
tion on  his  part  that  the  amount  called  for  in 
the  writing  would  be  paid.  Reg.  v.  Hazelton, 
supra ;  People  v.  Donaldson,  70  Cal.  116,  11 
Pac.  681.  But  where,  as  in  this  case,  there  is 
a  positive  averment  In  the  indictment  of  a 
false  pretense  in  regard  to  particular  matter, 
the  charge  must  be  proved  as  allied,  and  the 
mere  presentation  of  a  check  is  not  a  pre- 
tense that  there  is  money  in  the  bank  upon 
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which  It  18  drawn.    We  think,  therefore,  that 
the  evidence  on  either  point  Is  Inaufflclent  to 
sustain  the  verdict  and  judgment 
Reyersed  and  remanded  for  new  trial. 


FOX  et  al.  ▼.  THREE  STATES  LUMBER  CO. 
(Supreme  Court  of  Arkansas.    March  23,  1906.) 

ESTOPPBI/— BZ     DkBD— RiOHTB     SUBSKQUEHT- 
LY   ACQTJIBED— Tax   DeEDS. 

Under  section  734,  Klrby's  Dig.,  providing 
that  if  any  penron  ahall  convey  any  real  estate 
by  deed  purporting  to  convey  the  same  and  shall 
not  at  the  time  of  such  conveyance  have  the  legal 
title,  but  shall  afterwards  acquire  the  same,  the 
legal  or  equitable  estate  afterwards  acquired 
shall  pass  to  the  grantee,  an  after-acquired  tax 
title  inures  to  the  benefit  of  the  grantee  of  the 
tax  purchaser  under  a  warranty  deed  executed 
by  the  latter  when  he  had  no  title  to  convey. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOL  19,  EBtoppel,  S  90.] 

Appeal  from  Mississippi  Chancery  Court; 
Edward  D.  Robertson,  Chancellor. 

Suit  by  A.  J.  Fox  and  others  against  the 
Three  States  Lumber  Company  to  quiet  title 
to  land.  From  a  decree  for  defendant,  plain- 
tiffs appeal.    Affirmed. 

J.  T.  Coeton  and  J.  H.  Edirards,  tor  appel- 
lants.   W.  J.  Lamb,  for  appellee. 

McCULLOCH,  J.  The  question  arises  In 
this  case  whether  an  after-acquired  tax  title 
Innres  to  the  benefit  of  the  grantee  of  the  tax 
purchaser  under  a  warranty  deed  executed  by 
the  latter  when  be  had  no  title  to  convey.  E. 
H.  Porter  wmveyed  the  land  In  controversy  in 
1873  to  appellee's  grantor,  and  had  no  title 
then,  bnt  subsequently  acquired  title  at  a  tax 
sale.  The  statute  of  this  state  on  the  sub- 
ject reads  as  follows:  "If  any  person  shall 
convey  any  real  estate  by  deed,  purporting  to 
convey  the  same  In  fee  simple  absolute,  <»■  any 
less  estate,  and  shall  not  at  the  time  of  such 
conveyance  have  the  legal  estate  In  such 
lands,  but  shall  afterward  acquire  the  same, 
the  legal  or  equitable  estate  afterward  acquir- 
ed shall  Immediately  pass  to  the  grantee,  and 
such  conveyance  shall  be  as  valid  as  if  such 
legal  or  equitable  estate  had  been  In  the  gran- 
tor at  the  time  of  the  conveyance."  Section 
734,  Klrby's  Dig.  We  see  no  reason  why  a 
title  ficqulred  at  a  tax  sale  should  not  fall 
within  the  statute.  If  the  grantor  In  a  prior 
deed  had  no  title  at  the  time  of  his  convey- 
ance. The  statute  Itself  makes  no  exception, 
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but  declares  in  express  terms  that,  U  the 
grantor  shall  afterwards  acquire  title  to  the 
land,  such  title  so  acquired  shall  Immediately 
pass  to  the  grantee.  It  Is  true  that  a  valid 
tax  title  Is  paramount  to  all  other  claims; 
but,  where  a  person  executes  a  deed  purport- 
ing to  convey  title  when  he  has  none,  there  Is 
no  reason  why,  under  the  statute,  a  tax  title 
subsequently  acquired  should  not  pass  to  the 
grantee,  as  well  as  a  title  acquired  from  any 
other  source.  Rozell  t.  Chicago  Mill  &  Lbr. 
Co.,  76  Ark.  525,  89  S.  W.  469.  It  would  be 
different  where  the  prior  deed  only  purported 
to  convey  some  particular  title  or  Interest 
which  the  grantor  was  then  supposed  to  hold, 
and  which  he  did  not  hold,  or  where  the  deed 
only  purported  to  convey  whatever  interest 
the  grantor  had  at  that  time.  Wells  v.  Chase, 
76  Ark.  417,  88  S.  W.  1080;  Blanks  y.  Craig, 
72  Ark.  80,  78  S.  W.  764. 

In  the  present  Instance  the  deed  of  E.  H. 
Porter  purported  to  convey  the  title  to  the 
lands  In  fee  simple;  but  he  had  no  title  at 
that  time.  Subsequently  he  acquired  title  at 
a  tax  sale.  Therefore  the  conditions  fall 
clearly  within  the  letter  of  the  statute,  and 
we  hold  that  the  after-acquired  title  passed 
to  the  grantee.  We  find  no  authorities  in  con- 
flict with  this  view.  The  cases  cited  by  coun- 
sel for  appellant  do  not  support  them.  Foster 
T.  Johnson,  89  Tex.  640,  36  S.  W.  68;  Ervln 
V.  Morris,  26  Kan.  064.  In  the  first-named 
case  there  does  not  appear  to  have  been  any 
statute  on  the  subject,  or  at  least  the  declBl(»i 
Is  not  predicated  upon  any  statute,  and  the 
court  merely  holds  that  the  subsequent  pur- 
chase at  a  tax  sale  was  not  a  breach  of  the 
conditions  of  the  warranty  contained  in  the 
prior  deed,  and  therefore  that  the  grantor, 
who  was  the  subsequent  tax  purchaser,  was 
not  estopped  from  setting  up  the  tax  title. 
In  the  case  last  cited  above,  the  Kansas  court 
merely  held  that  where  one  having  a  perfect 
title  to  land  executes  a  warranty  deed  there- 
for, he  is  not  thereby  estopped  from  purchas- 
ing at  a  sheriff's  sale  a  tax  title  to  the  lands 
which  were  the  subject  of  snch  conveyance. 
Neither  of  these  cases  conflict  with  the  views 
we  have  expressed. 

It  Is  not  necessary  to  decide  other  points 
raised  in  the  court  below,  as  the  views  herein 
expressed  on  the  point  discussed  are  conclu- 
sive for  the  purpose  of  flnally  disposing  of 
the  case  here. 

Decree  affirmed. 
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EASTERN   KENTUCKY   COAL  LANDS 
CORP.  T.  COMMONWEALTH. 

(Court  of  Appeals   of   Kentackjr.     March  26, 
1908.) 

"Not  to  be  offlclally  reported." 

For  majority  opinion,  see  106  S.  W.  260. 

HOBSON,  J.  (dissenting).  When  an  act 
Is  not  punishable  under  the  law  in  existence 
when  It  Is  done,  It  cannot  be  made  punish- 
able by  the  Legislature  by  a  law  subsequently 
passed;  and,  upon  like  principles,  where  an 
act  is  punishable  in  a  certain  way  when  it 
is  done,  the  Legislature  cannot  by  a  subse- 
quent law  add  to  the  punishment  or  penalty. 
The  Legislature  cannot  deny  to  any  one  the 
equal  protection  of  the  laws;  and  In  my 
Judgment  article  3  of  the  revenue  act  of  1906 
(Acts  1906,  p.  88,  a  22)  is  void,  both  on  the 
ground  that  It  is  ex  post  facto  legislation, 
and  that  it  denies  to  the  holders  of  land  ti- 
tles referred  to  the  equal  protection  of  the 
laws. 

The  act  was  approved  March  15,  1906. 
It  took  effect  about  90  days  thereafter.  The 
first  section  of  the  act  makes  it  the  duty  of 
every  owner  or  claimant  of  land  to  pay  all 
the  taxes  which  bad  been  assessed  or  should 
have  been  assessed  against  him,  or  those  un- 
der whom  he  claims,  as  of  the  15th  day  of 
September,  1901,  1902,  1903,  1904,  and  1905; 
and,  if  it  had  not  been  assessed  for  any  of 
these  years,  the  act  made  It  his  duty  to 
assess  the  land  and  pay  the  taxes,  interest, 
and  penalty  therein  provided  for.  His  fail- 
ure to  do  this  Is  made  a  cause  for  the  for- 
feiture of  his  title;  but  fbls  forfeiture  shall 
be  extinguished  if  on  or  before  March  I, 
1907,  he  lists  the  land  and  pays  the  taxes, 
with  the  Interest  and  penalties  provided  by 
law  In  case  of  the  redemption. of  land  sold 
for  the  nonpayment  of  taxes.  Wheia  land  Is 
sold  for  the  nonpayment  of  taxes,  a  penalty 
of  15  per  cent,  is  added,  and  the  taxes  bear 
Interest  at  the  rate  of  10  per  cent  So  that 
the  meaning  of  the  act  Is  that  the. owner  of 
land  who  had  failed  to  list  it  for  the  years 
named  must  list  it  after  the  act  takes  effect 
and  pay  a  penalty  of  15  per  cent,  and  also 
interest  on  the  taxes  at  10  per  cent  per 
annum  from  the  time  he  was  dellnqaent; 
that  is,  from  the  time  the  land  should  have 
been  assessed.  By  the  law  in  force  up  to 
the  time  this  act  took  effect  the  owner  of 
land  which  had  been  omitted  from  assess- 
ment might  voluntarily  have  it  assessed  at 
any  time  and  pay  the  taxes,  without  Interest 
or  penalties.  If  he  failed  to  list  it  voluntari- 
ly, and  a  proceeding  was  Instituted  against 
him  under  section  4241  of  the  Kentucky  Stat- 
utes of  1903,  he  was  liable  to  a  penalty  of 
20  per  cent,  which  went  to  the  officer  In- 
stituting the  proceeding;  but,  even  in  this 
case,  he  was  not  liable  for  interest  at  10  per 
cent  on  the  taxes,  and  if  he  made  the  assess- 
ment voluntarily,  without  a  proceeding  being 
instituted  against  him,  he  was  not  liable  for 
the  penalty  of  20  per  cent    While  the  act  gives 


him  until  March  1,  1907,  to  list  his  property 
and  pay  the  taxes,  from  the  moment  the  act 
took  effect  the  only  way  that  he  could  escape 
the  forfeiture  of  his  title  was  to  pay  not  only 
the  taxes,  but  the  interest  and  penalty.  The 
act  does  not  give  him  a  certain  length  of 
time  to  list  his  property,  and  provide  tbat 
If  he  fails  to  list  within  that  time  he  shall 
be  subject  to  the  penalty;  but  It  Imposed 
the  penalty  upon  all  who  are  delinquent  in 
listing  their  land  and  who  would  escape  the 
forfeiture  of  their  title  by  listing  it  after 
the  act  takes  effect 

It  is  said  tbat  so  much  of  the  act  as  Im- 
poses the  penalty  for  the  past  delinquency 
may  be  rejected,  and  tbat  the  balance  of 
the  act  may  stand ;  bnt  this  is  not  a  case 
in  which  that  rule  can  t>e  applied,  for  the 
reason  that  the  act  forfeits  the  title  of  all 
persons  who  had  failed  to  list  their  land  for 
the  years  named,  and  the  only  way  in  which 
they  can  escape  the  forfeiture  Is  by  pay- 
ing the  taxes,  with  Interest  and  penalty.  If 
they  do  not  pay  the  taxes,  Interest,  and 
penalty,  the  forfeiture  stands.  If  that  part 
of  the  act  which  provides  for  the  extinguish- 
ment of  the  forfeiture  is  invalid,  then  there 
is  no  way  In  which  the  owner  can  escape 
the  forfeiture.  Besides,  this  is  an  essential 
part  of  the  whole  scheme  of  the  act,  and  it 
cannot  t)e  presumed  that  the  Legislature 
would  have  passed  the  act  without  this.  The 
forfeiture  of  the  titles  of  the  owners  is  the 
purpose  of  the  'act  There  could  not  be  a 
clearer  case  of  legislative  intuition  to  pun- 
ish retrospectively.  By  the  general  law  the 
person  owning  land  at  the  time  it  should  be 
assessed  is  not  only  liable  for  the  taxes,  but 
remains  bound  therefor ;  by  this  article  the 
present  owner's  land  is  forfeited  to  the  con^ 
monwealth  for  the  nonpayment  of  taxes  by 
the  former  owner.  By  the  general  law.  If 
the  occupant  of  land  pays  the  taxes  thereon, 
he  Is  entitled  to  recover  of  the  owner  the 
amount  so  paid,  with  interest,  and  has  a  lien 
on  the  land  therefor;  by  this  article  the 
fact  that  the  land  has  been  listed  for  tax- 
ation and  the  taxes  paid  by  the  occupant 
does  not  prevent  the  forfeiture  as  therein  set 
out.  By  the  general  law  land  may  be  as- 
sessed retrospectively  at  any  time  not  lat- 
er than  five  years,  but  not  to  prejudice  the 
rights  of  purchasers  acquired  In  the  mean- 
time; by  this  article  the  purchaser  is  re- 
quired to  pay  the  taxes,  with  Interest  and 
penalty.  By  the  general  law,  if  the  owner 
sells  the  land  after  the  1st  of  February  of  the 
year  in  which  the  taxes  are  due  and  pay- 
able. It  is  the  duty  of  the  owner  to  pay  the 
taxes;  by  this  article  the  purchaser's  title 
is  forfeited  if  he  does  not  pay  them.  By 
the  general  law,  where  property  has  been 
sold  for  taxes,  the  owner  may  redeem  it 
within  two  years;  by  this  article  the  owner 
forfeits  his  title  to  the  land  if  he  falls  to 
assess  it  and  pay  the  taxes  thereon  as  there- 
in provided.  By  the  general  law.  If  the 
owner  falls  to  assess  his  pr(^>erty,  It  may 
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be  assessed  retrospectively,  bnt  the  taxes  are 
then  collected  as  other  taxes;  by  this  ar- 
ticle the  taxes  are  not  collected  as  other 
taxes,  but  must  be  paid  at  once,  with  Inter- 
est and  penalties,  to  avoid  a  forfeiture  of 
the  title.  By  sectltm  4  of  this  article,  before 
the  defendant  may  redeem,  be  must  pay, 
not  only  the  amount  of  unpaid  taxes  charg- 
ed, but  those  that  ought  to  have  been  charged 
against  those  under  whom  he  claims  for  50 
years  preceding  the  filing  of  the  counterclaim. 
No  such  provision  is  found  in  the  general 
law  relating  to  other  property,  and  there  Is 
no  provl8i(m  In  the  g^ieral  law  for  double 
taxation  of  the  same  property,  and  the  pay- 
ment of  the  taxes  by  each  claimant  where 
there  are  two  claimants  to  It. 

A  reading  of  the  article  shows  that  It 
was  a  deliberate  attempt  on  the  part  of  the 
Legislature  to  deny  the  equal  protection  of 
the  laws  to  the  owners  of  the  land  titles 
referred  to,  and  to  provide  as  to  the  holders 
of  these  land  titles  an  entirely  different  sys- 
tem from  that  provided  for  the  holders  of 
other  species  of  property.  It  is  therefore, 
in  my  Judgment,  void  both  under  the  Con- 
stitution of  this  state  and  the  Constitution 
of  the  United  States. 

For  these  reasons,  I  dissent  from  tlie  opin- 
ion of  the  court. 


TURNER  ▼.  STATE. 
(Supreme  Court  of  Tennessee.    April  7,  190&) 

1.  Homicide— EviDBNCK—StrFFiciENCT. 

Evidence  in  a  prosecution  for  murder  held 
sufficient  to  suatain  a  conviction. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  26,  Homicide,  H  618^^5§a] 

2.  Save— MuBDEB. 

One  who  kills  another  at  Us  request  or 
command  is  guilty  of  murder. 

3.  Same— ExFBESs  Malice. 

Express  malice,  in  the  sense  of  hatred  or 
malevolence  toward  the  deceased,  need  not  be 
shown  in  order  to  support  a  verdict  of  murder 
in  the  first  degree. 

4.  Same— APPKAIi— BVIDEMOB— SXJPTIOIXKOT— 

Insanitt. 

In  a  prosecution  for  murder,  committed  pur- 
suant to  an  agreement  that  defendant  was  to  kill 
deceased  and  then  himself,  where  there  was  evi- 
dence showing  that  defendant  was  a  man  of 
some  education,  and  there  was  no  evidence  of 
hereditary  insanity  or  previous  acts  tending  to 
show  an  unbalanced  mmd,  a  verdict  of  guilty 
will  not  be  disturbed  on  the  ground  that  de- 
fendant wa«  insane  when  he  committed  the  act 

Error  to  Criminal  Court,  Knox  County ;  D. 
D.  Anderson,  Judge. 

Peter  Turner  was  convicted  of  murder  in 
the  first  degree,  and  brings  error.    Affirmed. 

.  Frank  Sanders  and  J.  Arthur  Atchley,  for 
plaintiff  in  error.  Attorney  General  Cates, 
for  the  State. 

McALISTER,  J.  The  prisoner  was  convict- 
ed of  the  crime  of  murder  in  the  first  degree 
for  the  unlawful  killing  of  one  Minnie  Scott, 
and  was  sentenced  to  hang.    The  killing  oc- 


curred in  East  Knoxville,  at  the  comer  of 
Llthgow  street  and  Church  avenue,  about  7 
o'clock  in  the  evening  of  March  15, 1907.  The 
deceased  was  the  wife  of  one  W.  B.  Scott. 
The  plaintiff  In  error  was  unmarried.  The 
parties  are  all  negroes.  At  the  time  and 
place  stated  pereons  living  in  that  vicinity 
were  attracted  by  the  discharge  of  a  pistol 
three  or  four  times  in  rapid  succession.  An 
examination  revealed  the  dead  body  of  the 
woman,  Minnie  Scott,  with  three  pistol 
wounds  on  her  person — one  in  the  mouth,  one 
In  her  breast,  and  the  third  wound  in  her 
abdomen.  Shortly  after  the  discovery  of  the 
dead  boij  of  the  woman,  the  prisoner^  Peter 
Turner,  appeared  at 'his  boarding  house  some- 
where In  that  vicinity  and  stated  to  Charles 
Cheatham,  colored,  that  he  had  killed  Minnie 
Scott.  He  stated  that  he  and  Minnie  Scott 
had  been  lovers,  and  for  several  months  past 
had  agreed  to  die  together;  that  he  was  to 
kill  Minnie,  and  then  kill  himself.  He  said 
he  had  met  her  that  night  at  the  comer  of 
Llthgow  street  and  Church  avenue,  when 
he  shot  ber.  He  stated  that  be  first  shot  her 
through  the  mouth,  and  that  she  said,  "Shoot 
me  again,  here"  (holding  her  hand  to  her 
abdomen),  whereupon  be  shot  ber  again, 
when  she  said,  "Shoot  me  again,  here"  (plac- 
ing her  band  on  her  breast),  when  he  shot 
her  a  third  time,  and  ehe  sank  down  on  the 
ground.  Defendant  further  stated  that  he 
knew  people  would  be  attracted  by  the  shoot- 
ing and  find  bim  there,  and  so  he  ran  away, 
coming  to  his  room  from  the  place  of  the 
shooting. 

To  another  witness,  Paf  Campbell,  witness 
stated  that  he  had  shot  Minnie  Scott;  that 
they  had  been  sweethearts  for  a  long  time, 
and  several  months  ago  agreed  that  they 
would  die  together.  He  stated  that  after  he 
killed  Minnie  be  was  about  to  break  and 
reload  bis  pistol  for  the  purpose  of  shooting 
himself;  that  bis  heart  failed  him,  and  be 
could  not  shoot  himself,  and,  seeing  a  white 
woman  coming  down  the  street,  he  ran  away. 
Defendant  also  stated  to  this  witness  tbat  at 
the  time  of  the  killing  he  was  drinking,  and 
would  not  have  shot  the  woman  had  he  not 
been  overbalanced  with  whisky. 

At  a  subsequent  time  the  prisoner,  in  a  con- 
versation with  Sheriff  Reeder,  stated  that  be 
shot  the  woman  three  times  and  that  she 
fell  to  the  ground,  and  when  he  came  to  shoot 
himself  his  heart  failed  him  and  he  could  not 
do  It  On  another  occasion  he  stated  to  Sher- 
iff Reeder  that  for  a  long  time  he  and  Minnie 
Scott  had  had  an  imderstandlng  that  they 
would  die  together — kill  each  other — ond  that 
on  the  night  in  question  they  had  met  for  the 
purpose  of  carrying  out  that  agreement,  when 
he  had  killed  Minnie,  shooting  her  three 
times,  and  then  undertook  to  kill  himself, 
but  that  bis  pistol  snapped,  and  that  is  the 
reason  he  did  not  shoot  hlmeelf. 

While  in  Jail  the  prisoner  was  searched  by 
the  sheriff,  who  found  on  his  person  some 
match  heads  broken  up  and  a  few  dead  spl- 
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den,  all  wrapped  up  together,  Indicating  fur- 
ther preparation  to  take  his  life. 

It  does  not  appear  that  there  had  been  any 
inimical  feelings  between  the  prisoner  and 
ttie  deceased,  nor  Is  any  motive  shown  for 
the  killing,  unless  It  was  in  pursuance  of 
a  compact  entered  into  between  the  parties 
by  which  they  had  resolved  on  mutual  self- 
destruction.  It  does  appear  from  the  testi- 
mony of  a  negress  named  Hall  that  about 
six  months  before  the  Idlling  the  deceased 
and  the  prisoner  were  at  her  bouse  and  were 
left  alone  in  the  kitchen.  While  In  the 
kitchen  a  pistol  was  fired,  aiCd  the  Scott  wo- 
man was  shot  in  the  face.  There  was  no 
eyewitness  to  this  shooting,  and,  while  some 
suspicion  attached  to  the  prisoner,  he  was 
not  charged  by  the  woman  with  the  commls- 
Blon  of  It,  nor  was  be  ever  prosecuted  or  ar- 
rested on  that  charge.  The  prisoner,  in  a 
written  confession  of  the  crime,  claimed  that 
the  woman  fired  the  shot  herself  with  a  pistol 
that  she  had  on  tier  person,  and  that  be  at 
the  time  tried  to  dissuade  her  from  the  act 
and  prevent  it,  but  that  in  struggling  for  the 
pistol  she  succeeded  In  pulling  the  trigger, 
and  the  pistol  was  discharged,  Infilcting  the 
wound  in  her  face. 

The  record  reveals  that  very  soon  after 
the  shooting  the  prisoner  yveat  to  Middles- 
boro,  where  he  remained  about  a  week  and 
returned  to  Knoxville,  when  he  was  arrested. 
When  approached  by  the  officer  he  denied 
his  identity  and  assumed  a  fictitious  name; 
but  the  officer  reminded  him  that  he  had 
known  him  for  a  long  time,  whereupon  the 
prisoner  admitted  that  he  was  Peter  Turner. 
It  appears  from  the  testimony  of  the  officer 
that  when  he  arrested  the  prisoner  he  found 
on  his  person,  among  other  things,  what  pur- 
ported to  be  a  history  of  the  prisoner's  rela- 
tions with  the  woman,  Minnie  Scott,  together 
with  a  complete  confession  of  the  killing. 
This  is  quite  a  lengthy  document,  and  is 
shown  to  have  been  written  by  the  prisoner. 
The  substance  of  this  confession  is  that  he 
liad  known  the  deceased  for  about  four  years, 
and  that  he  was  accustomed  to  see  her  al- 
most dally;  that  be  was  very  much  attached 
to  her,  and  she  to  him ;  that  during  the  four 
years  of  their  acquaintance  there  had  been 
no  trouble  between  them.  He  states  that  on 
March  13th,  two  days  prior  to  the  killing, 
they  went  together  to  a  certain  room  for  the 
purpose  of  carrying  into  execution  their  mu- 
tual agreement  for  self-destruction,  but  that 
bis  nerve  failed  him.  He  claims  in  this  state- 
ment that  he  would  not  have  carried  it  into 
execution  on  the  Friday  night  if  he  had  not 
been  overbalanced  with  whisky,  and  in  this 
connection  he  stated  that  the  woman  at  the 
time  was  also  under  the  influence  of  whisky. 
The  purport  of  the  letter  Is  that  things  had 
come  to  such  a  crisis  that  they  could  not  con- 
tinue their  intimacy  without  the  knowledge 
of  the  woman's  husband,  and  that  the  woman 
bad  expressed  a  preference  for  death  rather 
than  to  live  without  him,  and  that  he  had  ex- 


pressed to  her  the  same  sentiment  He  fur- 
ther states  that  the  woman  had  repeatedly 
t>egged  him  to  kill  her,  and  on  one  occasion 
said  to  him,  "Jack,  you  tiave  lied  to  me  so 
much,  until  I  hate  to  make  you  lie  any  more," 
referring  to  his  failure  to  carry  his  promise 
to  kill  her  into  execution. 

The  prisoner  then  gives  this  account  of  the 
shooting  of  the  woman  at  the  bouse  of  the 
negress  Hail  about  six  months  t>^ore  the 
killing :  "When  we  met  there  she  seemed  to 
still  be  worried,  so  I  pulled  her  down  on  my 
lap  and  talked  with  her  a  while,  and  she 
wanted  some  I>eer,  so  I  goes  and  gets  some 
beer  and  whidcy,  and  Mrs.  Jenkins  and  her 
mother  hope  to  drink  it,  and  then  they  went 
out  on  the  porch,  and  Minnie  gets  up  and 
shuts  both  kitchen  doors,  comes  back  and 
sat  down  side  me,  and  we  talked  on  a  while, 
and  finally  she  put  one  arm  around  my  neck 
and  kissed  me  three  or  four  times,  and  said, 
'Jack,  I  have  a  good  mind  to  blow  your  brains 
out  and  kill  myself.'  I  laughed  and  said. 
'If  I  was  you,  I  wouldn't  spill  my  good  mind.' 
I  didn't  think  of  her  having  any  gun,  so  she 
begin  to  cry,  and  said,  'Now  I  mean  that,' 
and  I  said,  *I  know  yon  do,'  and  she  then 
taken  a  little  gun  from  her  bosom,  and  I 
grabbed  her,  and  taken  it,  and  we  sat  down 
and  talked  a  while,  and  she  taken  hold  of 
my  hand  and  placed  the  barrel  of  that  gun 
in  her  left  ear  and  said  to  me,  'Now  pull  the 
trigger,'  and  I  said,  'Quit  your  foollshnecn.' 
She  said,  'I  am  not  fooling.'  So  she  put  her 
finger  on  mine  and  tried  to  press  on  the  trig- 
ger; but  I  managed  to  hold  her  hand  and 
move  the  gun  from  her  ear,  but  in  so  doing 
the  gun  went  ott,  and  thus  it  was  that  she 
got  shot." 

The  prisoner  then  relates  that  he  was  not 
charged  with  the  assault  on  the  woman,  and 
remained  about  Knoxville  until  Christmas, 
when  he  went  to  Etowah,  where  he  remained 
until  February  Sd,  when,  in  response  to  a 
letter  from  deceased,  he  returned  to  Knox- 
ville and  resumed  his  relations  with  her,  see- 
ing her  every  day  for  about  a  month.  He 
relates  that  on  the  night  of  the  killing,  when 
she  was  urging  him  forward  to  the  commis- 
sion of  the  act,  he  advised  her  to  go  home, 
but  she  said:  "It  I  ever  go  in  that  home 
again,  I'll  be  carried  in.  I  mean  to  get  out 
of  my  worry  this  night,  if  I  have  to  walk 
down  to  the  bridge  and  Jump  off  In  the  river." 
She  then  requested  him  to  wait  until  she 
could  go  down  to  her  cousin's,  Laura  Camp- 
bell's, for  a  brief  visit  I  said,  "What  forr* 
she  said,  "Because  I  told  WUl"  (her  husband) 
"I  was  going  there,  and  I  want  the  last  words 
I  told  him  to  be  true."  She  remained  at 
lAura  Campbell's  about  10  minutes  and  then 
returned  to  the  corner  of  Llthgow  and  Church 
streets,  where  the  tragedy  was  enacted.  The 
following  Is  the  prisoner's  statement  of  it: 
"She  came  back  •  •  •  and  put  her  arm 
around  my  neck,  and  said:  'Now,  dear,  I 
am  ready  to  leave  thia  troublesome  world 
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with  you,  and  do  It  before  some  one  comes 
by  tbat  knows  me.  I  don't  care  after  I  am 
dead.'  So  I  placed  the  gun  to  her  head  and 
fired,  and  she  sla^^ed  her  band  on  her  stom- 
ach and  said,  'Right  here,'  and  I  put  the  gun 
there  and  fired,  her  arm  still  around  my  neck 
and  mine  around  her  waist;  but  when  I 
fired  that  time  she  hollowed  and  said,  'Once 
more,  and  I'll  be  dead.'  So  I  turned  her 
aloose  and  put  the  gun  to  my  own  head,  and 
It  failed  to  go  off,  and  I  couldn't  go  on  with 
her.  But  I  am  going  to  her  Just  as  willing 
as  she  was ;  for,  as  she  Is  dead,  I  don't  want 
to  live." 

The  officer  who  made  the  arrest  stated  that 
the  prisoner  had  In  his  possession  a  written 
statement  of  Minnie  Scott,  the  deceased,  giv- 
ing a  complete  history  of  her  relations  with 
Peter  Turner  and  their  plans  to  die  together. 
This  statement  was  given  to  a  detective,  Si- 
mon F.  Nichols,  who  It  appears  was_ln  Chat- 
tanooga at  the  time  of  the  trial  and'  was  not 
examined  as  a  witness,  nor  was  the  state- 
ment of  the  deceased  woman  In  evidence. 

A  survey  of  this  testimony  leaves  no  doubt 
in  the  minds  of  the  court-  tbat  this  was  a 
willful,  deliberate,  and  premeditated  killing, 
and  tbat  plaintiff  In  error  Is  guilty  of  mur- 
der In  the  first  degree.  The  fact  that  the 
woman  consented  and  the  crime  was  In  exe- 
cution of  a  Joint  agreement  would  not  re- 
move the  case  from  this  grade  of  felonious 
homicide,  since  the  crime  embraced  all  the 
elements  of  malice,  deliberation,  and  premed- 
itation necessary  to  constitute  murder  In  the 
first  degree. 

Murder  Is  no  less  murder  because  the  hom- 
icide Is  committed  at  the  desire  of  the  vic- 
tim. He  who  kills  another  upon  bis  desire 
or  command  is,  In  the  Judgment  of  the  law, 
as  much  a  murderer  as  If  he  had  done  it 
merely  of  his  own  head.  1  Hawk.  Pleas  of 
the  Crown,  c.  27,  5  6;  1  Russell  on  Crimes, 
670,  dtlng  Sawyer's  Case  (1815)  Old  Bailey 
MS.,  all  cited  in  8  Am.  &  Eng.  Bncyc.  of  Law, 
p.  294,  text,  and  note  S. 

Mr.  Wharton,  in  his  work  on  Homicide 
(3d  Ed.)  I  154,  states  the  rule  thus:  "The 
-law  does  not  require  that  a  homicide  shall 
be  committed  against  the  will  of  the  person 
killed.  If  a  man  kills  another  with  his  con- 
sent, or  by  his  desire,  he  is  as  guilty  as  If  be 
bad  killed  him  against  his  will.  *  •  • 
And  the  act  of  a  woman  In  taking  and  swal- 
lowing poison  In  the  presence  and  by  the 
direction  of  a  man  renders  his  the  act  of  ad- 
ministering It,  constituting  it  murder  In  the 
first  degree,  where  death  results." 

It  may  be  said,  however,  there  is  an  ab- 
sence of  express  malice,  a  necessary  ingre- 
dient of  the  crime  of  murder  in  the  first  de- 
gree, since  it  Is  not  shown  there  was  hatred, 
or  ill  will,  or  malevolence  on  the  part  of  the 
prisoner  toward  the  deceased. 

Mr.  Wharton,  in  his  work  on  Homicide  (8d 
Ed.)  I  116,  says:  "The  terms  'express  mal- 
ice,' or  'express  malice  aforethought,'  used  in 


statutory  provisions  as  a  necessary  Ingredient 
of  murder  in  the  first  degree,  not  having 
been  defined  by  statute,  have  been  given  the 
common-law  definition:  'When  one  with  a 
sedate  and  deliberate  mind  and  formed  de- 
sign doth  kill  another,  which  formed  design 
Is  evidenced  by  external  circumstances  dis- 
covering the  Inward  intention,  as  lying  in 
wait,  antecedent  menaces,  former  grudges, 
and  concerted  schemes  to  do  him  some  bodily 
harm.'  And  a  sedate  and  deliberate  mind 
implies  a  mental  condition  sufficiently  com- 
posed to  admit  of  reflection  on  the  design, 
and  to  comprehend  the  nature  and  probable 
consequences  of  the  designed  act;  and  to 
warrant  a  verdict  of  murder  In  the  first  de- 
gree under  such  provisions  the  killing  must 
have  been  the  consummation  of  a  previously 
formed  design  to  take  the  life  of  the  deceas- 
ed, and  the  design  to  kill  must  have  been 
formed  deliberately  and  with  a  sedate  mind. 
An  actual  and  deliberate  Intention  to  take 
the  life  of  another,  or  to  do  him  some  great 
bodily  harm  from  which  death  might  prob- 
ably result,  constitutes  express  malice.  The 
statutory  term  means  express  malice  afore- 
thought as  it  existed  at  common  law,  as  dis- 
tinguished from  Implied  malice.  It  necessa- 
rily renders  any  murder  of  the  first  degree; 
and  it  may  be  Inferred  from  the  drcnmstan- 
ces  attending  the  act  of  killing,  and  is  proved 
by  circumstances  evidencing  a  sedate,  delib- 
erate purpose  and  formed  design  to  kill  an- 
other." 

The  same  author,  at  section  ISO,  says: 
"And  where  a  homicide  was  committed,  and 
there  was  a  deliberate  and  premeditated  In- 
tent to  do  the  act,  and  no  circumstances  of 
excuse,  justification,  or  extenuation  recogniz- 
ed by  law.  It  Is  murder  in  the  first  degree." 

It  thus  appears  that  it  is  not  necessary 
that  express  malice.  In  the  sense  of  hatred 
or  malevolence  toward  the  deceased,  should 
be  shown  in  order  to  support  a  verdict  of 
murder  in  the  first  degree.  This  may  be 
Illustrated  by  the  case  of  Warren  v.  State, 
4  Cold.  130.  In  tbat  case  it  appeared  tbat 
Ralney  Warren  (a  free  person  of  color)  was 
convicted  of  murder  In  the  second  degree  for 
drowning  a  child  imder  three  years  old,  the 
son  of  her  former  owner.  The  evidence  on 
the  trial  tended  to  show  that  the  crime  was 
actuated  by  a  motive  of  revenge  against  the 
mother  of  the  child.  The  circuit  Judge 
Instructed  the  Jury:  "The  defendant  cannot 
be  found  guilty  of  murder  in  the  first  degree 
under  the  proof.  The  deceased  was  a,  child 
— a  mere  Infant  under  three  years  old — ^and 
to  make  out  a  crime  of  murder  in  the  first 
degree,  there  must  be  a  premeditated,  ma- 
licious, and  deliberate  killing,  and  the  ma- 
lice must  exist  In  the  mind  of  the  person 
against  the  deceased.  Now,  malice  In  this  case 
Is  absent.  The  prisoner,  If  she  did  the  killing, 
had  she  malice  against  this  little  harmless 
child?  If  she  had  malice,  was  it  not  against 
the  mother  of  the  deceased  or  some  other  per- 
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Bon?  This,  then,  was  not  murder  In  the  first 
degree." 

This  charge  was  erroneous.  Said  this  court: 
"Malice,  it  is  true,  as  stated  by  the  court.  Is 
an  essential  element  In  the  crime  of  murder, 
either  at  common  law  or  by  the  statute;  but 
it  does  not  necessarily  follow  that  it  must  al- 
ways exist  towards  the  person  slain.  It  may 
be  express  or  implied.  Express  malice  Is 
where  one  with  a  sedate  and  deliberate  mind 
and  formed  design  kills  another,  which  formed 
design  is  evidenced  by  external  circumstances 
discovering  the  inward  intention,  as  lying  In 
wait,  antecedent  menaces,  former  grudges, 
and  concerted  schemes  to  do  him  some  bodily 
barm."   Wharton's  Criminal  Law,  p.  300. 

In  the  leading  case  of  Dale  v.  State,  10 
Terg.  561,  Judge  Green,  in  defining  the  con- 
stituent elements  of  murder  in  the  first  de- 
gree, said:  "When  the  act  of  Icllllng  Is  not 
done  In  the  commission  or  attempt  to  commit 
some  felony,  nor  by  poison  or  lying  in  wait, 
in  order  that  it  be  murder  in  the  first  degree, 
the  IciUing  must  be  done  willfully  (that  is, 
of  purpose,  with  intent  that  the  act  by  which 
the  life  of  a  party  is  talcen  should  have  that 
effect),  deliberately  (that  Is,  with  cool  pur- 
pose), maliciouely  (that  is,  with  malice  afore- 
thought), and  with  premeditation  (that  is,  a 
design  must  be  formed  to  Iclll  before  the  act 
by  which  the  death  Is  produced  is  performed). 
In  other  words,  proof  must  be  adduced  to 
satisfy  the  mind  that  the  death  of  the  party 
slain  was  the  ultimate  result  which  the  con- 
curring will,  deliberation,  and  premeditation 
of  the  party  accused  sought." 

In  Swan  v.  State,  4  Humph.  136,  Reece,  J., 
said:  "The  characteristic  quality  of  murder  in 
the  first  degree,  aud  that  which  distinguishes 
it  from  murder  in  the  second  degree  or  any 
other  homicide,  is  the  existence  of  a  settled 
purpose  and  fixed  design  on  the  part  of  the 
assailant  that  the  act  of  assault  should  re- 
sult In  the  death  of  the  party  assailed;  that 
death  being  the  end  aimed  at,  the  object 
sought  for  and  wished." 

"Proof  must  be  adduced  to  satisfy  the  mind 
that  the  death  of  the  party  slain  was  the  ul- 
timate result  which  the  concurring  will,  de- 
liberation, and  premeditation  of  the  party  ac- 
cused sought."  Bratton  v.  State,  10  Humph. 
108;  citing  Commonwealth  v.  Jones,  1  Leigh 
(Va.)  611. 

In  Lewis  V.  State,  3  Head,  148,  it  is  said: 
"The  distinctive  characteristic  of  murder  in 
the  first  degree  is  premeditation.  This  ele- 
ment is  superadded  by  the  statute  to  the  com- 
mon-law definition  of  murder.  Premeditation 
involves  a  previously  formed  design  or  actual 
intention  to  kill.  But  such  design  or  intention 
may  be  conceived  and  deliberately  formed 
in  an  Instant." 

When  these  principles  of  law  are  applied  to 
the  facts  of  this  case,  every  element  to  con- 
stitute murder  in  the  first  degree  distinctly 
appears,  and  the  verdict  of  the  jury  Is  fully 
justified. 

Counsel  representing  prisoner  at  the  bar 


argued  that  the  prisoner  was  Insane  at  the 
time  he  committed  the  act,  and  incapable  of 
distinguistdng  between  right  and  wrong. 
This  argument  is  based  largely  upon  what  Is 
supposed  to  be  intrinsic  evidence  of  mental 
unsoundness  furnished  by  the  letters  written 
by  the  prisoner  and  read  on  the  trial  below. 

The  enormity  of  the  act  and  the  al>sence  of 
any  motive  for  the  perpetration  of  the  crime 
is  said  to  reinforce  the  Intrinsic  evidence  of 
insanity  furnished  by  the  letters.  There  was 
no  evidence  adduced  on  the  trial  of  the  pre- 
vious insanity  of  the  prisoner,  nor  was  the 
testimony  of  any  medical  expert  taken  on  this 
subject  While  the  motive  for  the  commission 
of  the  crime  is  unusual,  yet  the  criminal  rec- 
ords furnish  precedents  of  crimes  committed 
in  pursuance  of  a  compact  betwen  two  in- 
fatuated persons  to  die  together.  So  far  from 
the  letters  furnishing  evidence  of  the  Insanity 
of  the  prisoner,  they  disclose  evidence  of  the 
prisoner's  Intelligence  and  that  he  was  a  man 
of  some  education.  As  already  stated,  there 
was  no  evidence  of  hereditary  insanity  or  pre- 
vious acts  tending  to  show  an  unbalanced 
mind,  and  no  jury,  would  have  been  warranted 
in  pronouncing  the  prisoner  insane,  on  ac- 
count of  the  atrocity  of  the  act'  and  the  sen- 
timental motive  that  Inspired  it  Moreover, 
this  question  was  left  to  the  determination 
of  the  Jury  under  a  correct  charge  on  the 
subject  by  the  trial  Judge,  and  this  court  finds 
no  evidence  In  the  record  to  warrant  it  in 
disturbing  the  findings  of  the  Jury.  It  is  not 
disclosed  In  the  record  that  the  prisoner  did 
not  have  the  benefit  of  the  testimony  of  absent 
witnesses,  nor  was  any  application  made  for  a 
continuance  of  the  case. 

We  find  no  error  in  the  record,  and  the 
judgment  Is  affirmed. 


VAULX  et  al.  v.  TENNESSEE  CENT.  B.  CO. 
(Supreme  Court  of  Tennessee.     April  4,  1908.) 

1.  New  Tbiai.  —  Vkbdict  —  Review  of  Evi- 
dence. 

Where  a  motion  for  a  new  trial  is  made  on 
the  ground  that  the  verdict  is  contrary  to  the 
weight  of  the  evidence,  it  is  improper  for  the 
court  to  sustain  the  verdict  because  there  is 
some  evidence  to  support  it ;  the  court  being  re- 
quired to  weigh  the  evidence  and  grant  a  new 
trial  if  the  verdict  is  contrary  to  the  preponder- 
ance thereof. 

2.  EjMINENT  DoUAIN  —  CONDEMnA.TI0R   Pbo- 

ceeoinqs — Incidental  Dauaqes. 

When  land  is  taken  under  condemnation 
proceedings,  the  just  compensation  for  the  land 
taken  guaranteed  bv  the  Constitution  is  limited 
to  the  value  of  toe  land  actually  taken,  in- 
cluding injury  done  to  the  residue  of  the  tract, 
which  is  recoverable  only  as  incidental  damages, 
considered  in  connection  with  the  Iwnefits,  if 
any,  conferred  thereon  by  the  improvement. 

3.  Evidence— Valub  of  Pbopebtt — Offebs  to 

PnBCHASE. 

On  an  issue  as  to  the  value  of  land  in  con- 
demnation proceedings,  evidence  of  prior  offers 
for  the  land,  though  made  in  good  faith,  are 
inadmissible. 

[Ed.  Note.— For  cases  in  point,  see  Ont.  Dig. 
rol.  20.  EMdence,  H  280-283.] 
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Error  to  Circuit  Court,  Davidson  County; 
John  W.  Childress,  Judge. 

Condemnation  proceedings  by  the  Tennes- 
see Central  Railroad  Company  against  Joseph 
Vaulx  and  others.  An  order  denying  defend- 
ants' motion  for  a  new  trial  was  reversed 
on  a  writ  of  error  by  the  Court  of  Civil  Ap- 
peals, on  which  writ  plalntlfF  assigned  cross- 
errors,  whereupon  the  case  was  brought  to 
the  Supreme  Court  on  certiorari.  Reversed 
and  remanded. 

John  J.  Vertrees  and  W.  O.  Vcrtrees,  for 
plaintiffs  in  error.  Chambers  ft  Aust,  for  de- 
fendant in  error. 

NEIL,  J.  This  is  a  condemnation  proceed- 
ing. The  railroad  company  appropriated,  as 
Its  right  of  way,  9.12  acres  of  land  out  of  a 
tract  of  20S  acres  owned  by  the  plaintiffs 
in  error.  There  were  appropriate  proceed- 
ings instituted  in  the  court  below  for  the 
ascertainment  of  the  value  of  the  laud  ap- 
propriated and  Incidental  damages.  The  only 
question  before  us  now  arises  out  of  certain 
language  used  by  the  circuit  judge  in  dispos- 
ing of  the  motion  for  new  trial,  and  next  as 
to  whether  the  circuit  Judge  acted  correctly 
in  giving  certain  Instructions  to  the  jury,  and 
in  declining  other  Instructions  which  were 
requested  to  be  given  by  the  plaintiffs  in 
error,  and  In  ruling  out  certain  testimony  of- 
fered. 

As  to '  the  first  question:  Among  other 
groimds  for  new  trial  In  the  court  below  the 
plaintiffs  in  error  averred  that  the  verdict 
was  against  the  weight  of  the  evidence.  The 
circuit  Judge,  in  disposing  of  the  motion  for 
new  trial,  said: 

"A  number  of  very  intelligent  witnesses 
were  examined  in  this  case,  and  th^  differ 
widely  as  to  the  damages.  Had  the  Jury 
returned  a  verdict  for  $18,000  or  $20,000 
damages,  I  would  have  sustained  It  under  my 
rule,  because  there  was  evidence  to  support  It. 
Upon  the  other  hand,  the  Jury  having  re- 
turned the  verdict  that  it  did,  I  will  sustain 
it  because  there  is  evidence  to  support  It. 
Under  my  rule,  when  in  cases  of  controversy 
there  is  evidence  to  support  the  verdict,  I 
will  sustain  It." 

The  bill  of  exceptions  adds  the  following: 

"The  court,  in  the  opinion  delivered  in 
overruling  the  motion,  did  not  weigh  or  com- 
pare, or  attempt  in  any  way  to  reconcile,  the 
evidence,  but  stated  substantially  that  which 
has  been  stated  hereinbefore.  The'  court  ex- 
pressed no  opinion  as  to  the  amount  of  the 
verdict ;  that  is,  whether  in  the  court's  opin- 
ion the  verdict  was  proper,  or  for  too  small 
an  amount." 

The  case  was  first  appealed  to  the  Court 
of  Civil  Appeals,  and  from  that  court  was 
brought  here  by  the  writ  of  certiorari.  In 
the  Court  of  Civil  Appeals,  the  action  of  the 
Judge  evinced  by  the  excerpts  above  set 
forth  was  held  to  be  error  on  the  ground  that 


it  was  the  duty  of  the  circuit  Judge  to  weigh 
the  evidence  on  a  motion  for  new  trial,  when 
the  objection  to  the  verdict  is  that  it  Is  not 
sustained  by  the  evidence.  We  thMk  this 
view  is  correct  The  parties  are  entitled,  on 
such  a  motion,  to  have  the  circuit  Judge 
weigh  the  evidence  for  the  purpose  of  ascer- 
taining whether  It  preponderates  against  the 
verdict.  If,  in  his  fair  Judgment,  It  Is  found* 
the  evidence  preponderates  against  the  ver- 
dict, it  is  his  duty  to  set  It  aside  and  grant 
a  new  trial. 

There  is  no  difiiculty  In  administering  this 
rule  where  the  question  Is  simply  whether 
the  plaintiff  or  the  defendant  was  entitled 
to  a  verdict  on  the  Issues  made.  There  is 
ipore  difilculty  In  a  case  like  the  present, 
where  the  only  matter  in  issue  is  the  value  of 
certain  property  taken,  and  the  incidental 
damages  inflicted  upon  the  residue  of  the 
tract  not  taken.  However,  the  difilculty  of 
determining  the  matter  is  no  argument 
against  the  duty  to  make  such  determination.. 
The  parties,  are  entitled  to  the  Judgment  of 
the  circuit  Judge  as  to  whether  the  amounts 
found  by  the  Jury  upon  each  of  the  above- 
mentioned  phases  of  the  question  represent 
a  fair  average  of  all  of  the  evidence,  after 
duly  weighing  and  considering  the  evidence 
from  every  standpoint  from  which  It  shonid 
be  examined,  taking  into  consideration  the 
appearance  and  manner  of  the  witnesses, 
their  means  of  knowledge,  their  intelligence, 
etc. 

The  rule  Is  different  in  cases  of  purely 
personal  injuries.  In  cases  of  that  latter 
kind  there  Is  always  the  preliminary  ques- 
tion as  to  whether  the  plaintiff  is  entitled 
to  a  verdict  at  all.  When  that  stage  of  the 
litigation  has  been  parsed,  and  the  Jury  have 
reported  a  certain  amount  of  damages,  then 
the  question  to  be  determined  in  respect  of 
damages  frequently  arises  in  the  court  below 
upon  a  motion  for  new  trial  on  the  ground 
that  the  verdict  is  excessive,  as  evincing  pas- 
sion, prejudice,  or  caprice  on  the  part  of  the 
Jury.  In  determining  this  question,  also, 
it  is  the  duty  of  the  circuit  Judge  to  weigh 
the  evidence.  Indeed,  we  know  of  no  case 
where  the  circuit  Judge  can  lawfully  pass 
over  the  duty  to  weigh  the  evidence,  where 
an  objection  in  due  form  is  made  In  the 
court  below  to  the  verdict  on  the  facts. 

For  the  failure  of  the  circuit  Judge  in  re- 
spect of  the  matter  above  mentioned,  the 
Judgment  must  be  reversed. 

We  have  been  referred  to  the  case  of  O.  F. 
Noel  v.  T.  a  R.  R.  Co.  (MS.  opinion,  not  for 
publication,  filed  by  this  court  at  the  Decem- 
ber term,  1905)  as  an  authority  in  opposition 
to  the  conclusion  Just  reached. 

We  do  not  think  the  opinion  referred  to 
is  open  to  the  construction  claimed  for  It. 
There  the  question  was  whether  the  Judg- 
ment should  be  set  aside  and  a  new  trial 
granted  simply  because  the  circuit  Judge  had 
said  in  substance  that  he  was  not  satisfied 
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wltb  the  verdict,  bnt  wonld  let  It  stand.  We 
futld  In  tbat  case,  referring  to  Telephone  & 
Telegraph  Co.  v.  Smithwick,  112  Tenn.  467, 
79  S.  W.  808,  that  the  court  would  reverse 
where  the  circuit  Judge  expressed  dissatis- 
faction with  the  verdict;  that  Is,  that  this 
was  the  general  rule,  but  that  It  did  not  ap- 
ply where  the  dissatisfaction  referred  mere- 
>ly  to  the  amount  of  damages,  for  which  we 
cited  Jenkins  v.  Hanklns,  96  Tenn.  545,  41 
S.  W.  1028,  and  Railroad  v.  Roddy,  85  Tenn. 
410,  5  S.  W.  286. 

It  1b  true  the  cases  referred  to  were  cases 
Involving  unliquidated  damages  In  actions  of 
tort,  and  were  applied  to  a  case  Involving  an 
estimate  of  value  of  property  taken  In  con- 
demnation proceedings  and  Incidental  dam- 
ages to  the  residue  of  the  land.  We  are  of 
opinion  that  the  particular  rule  referred  to 
was  properly  applied  In  that  case;  that  Is 
to  say,  the  mere  fact  that  the  circuit  judge 
expressed  dissatisfaction  with  the  verdict  Is 
not  enough  to  justify  this  court  In  granting 
a  new  trial,  although  the  damages  arise  In 
condemnation  proceedings.  Such  a  state- 
ment shows  that  be  has  weighed  and  consid- 
ered the  evidence  on  which  the  verdict  is 
iMised.  Now  the  fact  that  after  such  consider- 
ation be  Is  not  satisfied  with  the  amount  in 
such  a  case  we  do  not  think  ought  to  justify 
a  new  trial.  The  fact  that  be  has  weighed 
the  evidence,  and  as  a  result  thereof  is  not 
satlafled  with  the  amount,  but  does  not  state 
an  amount  as  the  one  with  which  he  would 
be  satisfied,  or  one  which  he  thinks  the  evi- 
dence Justifies,  indicates  that  his  reflections 
have  not  reached  that  degree  of  maturity 
which  would  enable  him  to  firmly  differ  with 
the  conclusion  reached  t>y  the  Jury.  In  this 
view  of  the  case,  of  course,  it  would  be  high- 
ly improper  to  set  aside  the  verdict  for  mere 
dissatisfaction  on  the  part  of  the  circuit 
Judge.  However,  where  the  bill  of  exceptions 
shows  that  the  circuit  Judge  has  not  given 
the  parties  the  benefit  of  his  reflections  at  all 
— ^that  is,  has  not  weighed  and  considered  the 
evidence — ^bere  is  presented  a  case  of  breach 
of  duty  on  the  part  of  that  officer  for  which 
there  must  always  be  granted  a  new  trial. 

Inasmuch  as  the  case  must  go  back  for  a 
new  trial,  it  is  necessary  tbat  we  consider 
some  other  assignments.  These  are  based 
upon  certain  objections  to  the  charge  of  the 
court,  and  bis  refusal  to  grant  certain  re- 
quests, and  his  action  on  certain  testimony 
offered. 

In  order  that  the  objections  to  the  charge 
may  be  fully  understood,  it  Is  necessary  that 
we  should  set  out  the  substance  of  the  charge 
on  the  points  referred  to.  The  portions  of 
the  charge  necessary  to  be  set  out  read  as  fol- 
lows: 

"(2)  In  estimating  its  value,  all  the  capa- 
bilities of  the  property  and  all  uses  to  which 
It  may  be  applied  are  to  be  considered,  and 
not  merely  the  condition  it  is  in  at  the  time 
and  the  use  to  which  It  Is  then  applied  by  the 


owner.  It  Is  not  a  question  of  the  value  of 
the  property  to  the  owner,  nor  can  the  value 
be  enhanced  by  his  unwillingness  to  sell.  On 
the  other  hand,  the  damages  cannot  be  meas- 
ured by  the  value  of  the  property  to  the 
party  condemning  it,  nor  by  its  need  of  the 
particular  property.  You  cannot  single  out 
from  the  elements  of  general  value  the  value 
for  a  special  purpose,  but  you  are  to  con- 
sider all  the  constitutent  elements  that  make 
up  the  market  value.  Its  availability,  adapt- 
ability, and  capability  for  dlffermt  uses  and 
purposes,  and  everything  which  enluinces  or 
depreciates  its  worth,  should  be  taken  Into 
consideration. 

"(3)  Assuming  that  the  railroad  company 
wishes  to  buy  the  land,  but  is  not  compelled 
to  do  so,  and  the  defendants  wish  to  sell  the 
land,  but  are  not  compelled  to  do  so,  you 
are  to  ascertain  and  find  from  the  proof,  un- 
der these  circumstances,  what  was  the  ac- 
tual reasonable  cash  value  of  the  land  sought 
to  be  appropriated  and  set  apart  for  this 
right  of  way— that  Is,  In  the  form.  In  the 
amount,  and  at  the  place  taken;  and  in  as- 
sessing the  damages  to  that  portion  of  the 
land  actually  taken  and  set  apart  for  the  use 
of  the  railroad  company  for  Its  right  of  way 
you  are  to  give  the  owners  the  reasonable 
market  value  In  cash,  at  the  time  of  the  ap- 
propriation, to  wit,  October  17,  1902,  without 
any  deduction. 

"(4)  In  the  next  place,  you  are  to  consider 
whether  there  are  any  Incidental  damages  to 
the  property  and  to  the  owners.  Independent 
of  that  portion  of  the  land  actually  appro- 
priated. Incidental  damages  may  be  of  the 
following  character:  niey  may  result  from 
the  necessity  of  new  fences  or  walls  to  be 
constructed,  or  the  removal  of  outbuildings, 
or  the  inconvenience  of  going  through  it,  or 
the  general  Inconvenience  suffered  by  the  own- 
er on  account  of  the  land  Iteing  cut  in  some 
particular  sliape,  and  are  to  be  estimated  al- 
so as  though  the  land  taken  was  occupied  by 
as  many  railroad  traclcs  as  is  practicable,  and 
any  form  of  Incidental  damages  sbown  by  the 
proof  that  affects  the  value  of  the  tract  of 
land  in  question.  But  you  will  not  consider 
as  an  element  of  damage  any  depreciation 
resulting  from  apprehension  of  danger  or  neg- 
ligence in  the  operation  of  plaintiff's  railroad. 

"(6)  Should  you  find  that  there  are  such  in- 
cidental damages,  then  you  can  offset  the 
same  from  the  enhancing  of  the  value  of  this 
remaining  tract  of  land  to  the  owners.  If 
any  such  lie  proven,  on  account  of  the  enhanc- 
ed facilities  of  travel,  or  by  the  erection  of  a 
depot  or  a  village  or  town  upon  the  lands; 
and  if  such  incidental  benefits,  under  the 
proof,  equal  the  incidental  damages,  then  yon 
would  so  report,  but  if  the  Incidental  damages 
exceed  the  incidental  benefits,  then  you  should 
report  what  amount  you  allow  for  such  inci- 
dental damages.  Your  verdict  should  first 
show  the  amount  you  find  for  the  defendants 
for  the  reasonable  cash  value  of  tbe  land. 
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9.12  acrea,  actually  appix^rtated  for  tbe  right 
of  way ;  then  the  amount,  if  any,  which  yon 
may  allow  for  Incidental  damages ;  and  up<m 
these  two  amounts  yon  should  allow  Interest 
from  the  17th  day  of  October,  1902,  to  this 
date,  at  6  per  cent,  interest  per  annum." 

It  iB  insisted  that  the  circuit  judge  erred  in 
refusing  to  give  in  charge  to  the  jury  the  fol- 
lowing requests: 

Request  No.  1:  "If  you  find  that,  by  rea- 
son of  the  place  where  and  the  form  in  which 
the  land  for  the  right  of  way  was  taken,  the 
remainder  of  the  tract  was  Injuriously  affect- 
ed or  diminished  In  value,  such  damages  to 
the  remainder  la  an  element  in  or  a  part  of 
the  just  compensation  to  which  the  defend- 
ants, the  owners  of  the  land,  are  entitled. 
That  depreciation  and  the  value  of  the  land 
actually  talcen  are  together  the  compensa- 
tion, called  'damages,'  which  the  owners  are 
entitled  to  recover." 

Request  No.  2:  "Incidental  damages  are 
also  allowed  in  proper  cases,  in  addition  to 
tbe  compensation  damages  as  defined  above 
in  request  No.  1.  Incidental  damages  are 
such  as  are  incidental  to  the  taking — such  as 
necessitating  new  fences,  cutting  off  from 
wells,  or  from  bams  and  outbuildings,  and  the 
like.  When  such  damages  are  claimed  and 
shown,  they  are  allowed,  also,  as  herein- 
before explained;  but,  whenever  It  is  shown 
that  special  benefits  have  followed  the  loca- 
tion and  construction  of  the  road,  such  special 
benefits  may  be  set  off,  as  far  as  you  may 
deem  Just  and  proper,  against  the  special 
damages  suffered.  By  special  benefits  is  not 
meant  tbe  general  advance  or  benefits  result- 
ing to  the  community  In  general  from  the  con- 
struction of  the  road,  but  such  benefits  as 
result  in  particular  to  the  defendants  from 
the  location  of  the  road  there — such  as  the 
location  of  a  depot  there,  or  a  convenient  side- 
walk, or  an  embankment  which  protects  their 
land  from  an  overflow,  and  the  like." 

Request  No.  3:  "Inasmuch  as  no  evidence 
whatsoever  has  been  offered  by  either  party 
as  to  incidental  damages  and  incidental  ben- 
efits, the  question  of  the  consideration  of  such 
incidental  damages  and  Incidental  benefits 
does  not  arise  In  this  case,  and  Is  to  be  left 
out  of  consideration  altogether.  You  will  as- 
certain and  determine  the  value  of  the  land 
taken,  and  the  damage,  if  any  done,  to  the 
remainder  of  the  tract  by  taking  that  quanti- 
ty of  this  land,  and  the  place  where  taken, 
and  the  form  taken,  and  these  constitute  the 
damages  or  compensation  for  which  you  should 
return  a  verdict  without  deduction,  together 
with  interest  thereon  from  October  17,  1902." 

Tbe  third  assignment  of  error  is  that  the 
circuit  Judge  erred  In  charging  the  Jury  as 
set  out  In  the  third  paragraph  of  the  charge. 
It  la  said.  In  this  same  assignment  of  error, 
the  court  erred  In  charging  the  Jury  as  set 
out  In  the  fourth  paragraph  of  tbe  charge.  It 
is  also  said,  under  the  same  assignment  of  er- 
ror, that  the  court  erred  In  charging  the  jury 


aa  set  out  In  the  fifth  paragraph  of  the  charge. 
The  fourth  assignment  is:  Tbe  court  erred  In 
not  Instructing  the  Jury  as  follows: 

"That  the  damages  or  injury  to  the  remain- 
der of  the  land  caused  by,  or  resulting  from, 
tbe  place  In  which,  and  tbe  form  In  which, 
the  land  actually  taken,  as  taken,  Is  to  be 
Included  in,  and  a  part  of,  the  compensation 
to  which  tbe  owners  are  entitled,  without  de- 
duction on  account  of  special  benefits  or  en- 
hanced value,  or  on  account  of  better  facilities 
of  travel,  or  location  of  depots  and  the  like." 

The  foregoing  assignments  of  error  were 
made  in  the  Court  of  Civil  Appeals,  and  sus- 
tained there,  and  in  this  court  the  railroad 
company  has  assigned  as  error  the  action  of 
the  Court  of  Civil  Appeals  in  sustaining  the 
foregoing  asslgnmenta.  For  convenience  of 
statement  we  bave  used  the  assignments  as 
made  in  the  Court  of  Civil  Appeals.  They 
present  the  same  question  suggested  in  anoth- 
er form  by  the  assignments  in  this  court 

There  was  another  assignment  of  error 
made  In  the  Court  of  Civil  Appeals,  and  sus- 
tained there,  to  which  we  shall  refer  later. 

The  various  assignments  above  madQ  really 
raise  only  a  single  question,  as  we  understand 
the  opinion  of  the  Court  of  Civil  Appeals  and 
the  brief  of  counsel  for  the  plaintiffs  In  error, 
in  which  brief  the  opinion  of  the  Court  of  Civ- 
il Appeals  Is  referred  to  as  stating  the  grounds 
and  reasons  of  the  appeal  from  the  Judgment 
of  tbe  circuit  court.  That  question  may  be 
briefly  stated  in  the  form  of  a  proposition. 
That  proposition  Is  that  the  Just  compensa- 
tion guaranteed  by  the  Constitution,  when 
land  Is  taken  under  condemnation  proceed- 
ings, includes,  not  only  the  value  of  tbe  land 
actually  taken,  but  the  Injury  done  by  such 
taking  to  the  residue  of  the  tract  out  of  which 
the  land  Is  taken.  In  other  words.  It  Is  in- 
sisted that  the  Injury  done  to  the  residue  of 
the  tract  la  not  incidental  damages,  but  a  part 
of  the  Just  compensation  that  should  be  ren- 
dered for  the  land  actually  taken. 

In  support  of  the  above  proposition  the 
Court  of  Civil  Appeals  refers  to  the  case  of 
Woodfolk  V.  N.  &  C.  R.  R.  Co.,  2  Swan,  422, 
and,  In  addition,  argues  the  question  at  con- 
siderable length. 

It  Is  true  that  there  Is  some  language  In 
tbe  case  referred  to  which  suggests  the  prop- 
osition Insisted  upon.  However,  when  that 
case  is  construed  in  tbe  light  of  subsequent 
decisions,  we  do  not  think  that  there  is  any- 
thing on  which  the  contention  can  rest  This 
will  be  made  clear  by  an  examination  of  the 
cases. 

In  the  case  of  Paducah  8c  Memphis  Rail- 
road Co.  V.  Stovall,  12  Helsk.  1,  It  appears 
that  the  defendant  owned  a  tract  of  307Mi 
acres  of  land  In  a  body,  of  which  9%  acres 
were  appropriated  by  the  railroad  company 
The  location  of  the  road  was  shown  by  the 
proof  to  have  been  of  serious  detriment  to 
the  defendants*  land,  and  the  verdict  award- 
ed to  the  defendants  the  sum  of  $500  as  com- 
pensation for  the  value  of  the  land  and  $1,S00 
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as  Incidental  damages.  It  appeared  in  that 
case  tbat  tbe  circuit  Jadge  charged  the  Jnry 
as  follows: 

"The  Constitution  secures  to  tbe  defend- 
ants compensation  for  the  land  appropriated 
by  the  plaintiff,  and  the  Jury  must  determine 
the  amount  of  It.  In  doing  this,  the  plain- 
tiff must  not  be  regarded  as  a  wrongdoer,  but 
the  price  is  to  be  flzed  upon  tbe  assumption 
that  the  railroad  company  wish  to  buy  and 
that  tbe  defendants  are  willing  to  sell.  The 
quantity  of  the  land  appropriated,  with  its 
Talue  at  tbe  date  of  the  appropriation,  is  to 
be  ascertained  from  the  evidence;  and,  in 
ascertaining  It,  tbe  opinion  of  witnesses  fa- 
miliar with  the  land  is  to  be  looked  to." 

After  having  disposed  of  this  question,  tbe 
circuit  Judge  then  toolc  up  the  question  of 
incidental  damages,  and  charged  the  Jnry  as 
follows: 

"The  next  inquiry  Is  whether  the  defend- 
ants have  sustained  Incidental  damages  by 
reason  of  the  construction  of  tbe  railway 
through  tbeir  tract  of  land,  and  whether  tbe 
benefits  conferred  by  the  building  of  the  road 
amount  to  anything.  In  estimating  the  dam- 
ages, the  Jury  may  talie  into  account,  if  au- 
thorized by  the  evidence,  tbe  injury  to  tbe 
balance  of  tbe  land,  either  for  agriculture 
or  for  sale,  tbe  inconvenience  caused  by  em- 
banlcments  or  excavations,  the  increase  or 
decrease  in  the  price  of  tbe  remainder  of  the 
tract,  the  expenae  of  fencing,  if  any,  tbe  de- 
struction of  buildings,  injury  to  tbe  growing 
crop  on  the  balance  of  tbe  tract.  Injury  to  the 
lawn,  and  destruction  of  ornamental  or  shade 
trees.  •  ♦  *  The  Jury  will  return  a  ver- 
dict In  favor  of  tbe  defendants  for  tbe  value 
of  tbe  land  appropriated  by  the  plaintiff ;  and 
If  it  Is  found  that  they  have  sustained  in- 
cidental damages,  and  have  derived  benefits, 
from  the  building  of  the  road,  the  damages 
and  benefits  must  be  set  off,  tbe  one  against 
the  other,  and  if  there  Is  a  balance  of  dam- 
ages tbe  Jnry  will  so  return,  and,  if  it  ifl 
found  that  the  sum  of  the  one  Is  equal  to  that 
of  the  other,  the  Jury  will  so  return." 

In  respect  of  this  charge  tbe  court  said: 
"We  think  this  charge  is  unexceptionable, 
and  that  it  is  in  strict  accord  with  the  rulings 
of  this  court  upon  the  subject"  12  Heisk. 
1,  3,4. 

In  Moses  v.  Sanford,  11  Lea,  731,  it  ap- 
pears that  the  county  of  Knox  built  one  of 
the  piers  of  a  bridge  across  tbe  river  at  Knox- 
ville  upon  the  land  of  the  defendant,  and 
thereupon  such  proceedings  were  bad  as  that 
the  value  of  the  land  taken  and  incidental 
damages  were  brought  into  controversy  be- 
fore the  master.  He  reported  tbe  value  of 
tbe  land  taken  to  be  1113.55,  and  the  inciden- 
tal damages,  exclusive  of  certain  ferry  privi- 
leges, at  $250,  and  tbe  latter  privileges  at 
$2,186.45.  The  defendant  excepted  to  the 
valuation  of  the  land,  the  $113.55.  The 
chancellor  disallowed  the  exception,  and  gave 
the  defendant  a  decree  for  that  sum.  The 
referee  to  whom  the  case  was  referred,  after 


It  came  to  this  court,  reported  that,  in  ad- 
dition to  tbe  actual  value  of  the  land  as  given 
by  tbe  chancellor,  the  defendant  should  also 
be  allowed  $250,  as  found  by  the  master,  for 
incidental  damages. 

Tbe  facts,  as  shown  by  the  opinion,  were 
these:  The  defendant  owned  a  narrow  strip 
of  land  on  the  banks  of  the  Holston  river, 
about  120  feet  in  length,  and  perhaps  90  in 
width,  the  value  of  which  consisted  almost 
entirely  in  Its  ferry  and  wharf  privil^es. 
Two-thirds  of  this  strip  was  used  for  a  wharf 
landing,  and  there  was  a  ferry  landing  about 
125  yards  from  that  part  of  the  land  oc- 
cupied by  tbe  bridge  pier.  Tbe  pier  occupied 
about  26  feet  frontage  near  the  middle  of 
the  strip,  and  at  a  point  where  tbe  bank 
of  tbe  river  was  too  steep  to  be  used.  Tbe 
court  said: 

"The  actual  value  of  the  land  taken  does 
not  exceed  the  amount  found  by  the  master, 
and  this  sum  was  properly  allowed.  There  is 
proof  tending  to  show  t-bat  tbe  land  immedi- 
ately below  tbe  pier  is  Incidentally  depreciat- 
ed for  wharfage  purposes  by  reason  of  the 
fact  that  rafts  and  flatboats  are  compelled 
to  go  so  far  out  In  the  stream,  t>ecause  of  the 
pier,  that  they  cannot  readily  be  brought  to 
land  Just  below  it.  Tbe  testimony  shows 
that  the  incidental  damage  thus  occasioned 
Is  assessed  at  $250,  and,  as  there  are  no  in- 
cidental benefits  to  tbe  land  arising  from  the 
erection  of  tbe  bridge  not  common  to  all 
other  lands  In  the  vicinity,  this  sum  ought 
also  to  be  allowed  the  defendant"  11  Lea, 
731,  732,  734. 

We  need  not  refer  to  tbe  ferry  privileges, 
because  that  question  was  determined  on 
another  principle. 

In  Alloway  v.  Nashville  it  appears  that  cer- 
tain proper^  was  condemned  for  the  site  of 
a  city  reservoir.  It  was  held  In  that  case 
that  the  depreciation  in  the  value  of  the 
residue  of  the  land  by  reason  of  the  proximity 
of  tbe  reservoir  would  fall  under  the  head 
of  Incidental  damages.  88  Tenn.  510,  523. 
524,  526,  13  S.  W.  123,  8  L.  R.  A.  123. 

In  Wray  v.  Railroad,  a  method  of  valua- 
tion which  would  work  out  the  result  in- 
sisted upon  by  plaintiffs  in  error,  and  which 
result  was  approved  in  the  opinion  of  the 
Court  of  Civil  Appeals  In  tbe  case  now  be- 
fore us,  was  expressly  repudiated.  113  Tenn. 
644,  82  8.  W.  471. 

In  that  case  the  circuit  Judge  charged  the 
Jury  as  follows:  "You  are  to  arrive  at  the 
value  of  the  property  taken  by  considering 
what  was  the  cash  market  value  of  the  en- 
tire property  in  September,  1908,  when  it 
was  taken  for  railroad  purposes.  After  that 
is  found,  you  are  to  ascertain  what  the  mar- 
ket value  of  the  remaining  portion  of  the 
land  was  after  cutting  off  the  right  of  way. 
and  whatever  difference  that  makes  in  the 
actual  value  of  the  property  taken,  and  the 
amount  is  to  be  allowed,  without  deduction  or 
being  affected  in  any  way  by  incidental  dam- 
ages or  incidental  benefits." 
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Again,  the  drcnlt  jndge  charged:  "The  ac- 
tual value  of  the  land  taken  shall  be  arrived 
at  In  the  manner  In  which  I  have  told  you, 
but  you  are  to  consider  the  form  In  which  it 
Is  taken — the  manner  In  which  it  is  taken; 
and  you  do  that  by  considering  its  market 
value,  both  before  and  after  taken,  at  that 
place  and  in  that  manner  in  which  it  is 
shown  by  the  evidence  to  have  been  taken." 

The  opposite  view  was  represented  by  the 
following  question,  which  was  offered  in  the 
court  below,  and  held  to  be  Incompetent  by 
the  circuit  Judge:  "Suppose  that  the  defend- 
ants, Dr.  Wray  and  his  wife,  wanted  to  sell 
and  the  railroad  wanted  to  buy  a  strip  of 
land  90  feet  wide  off  said  lots,  beginning  at 
Baxter  avenue  and  running  along  the  right 
of  way  of  the  Southern  Railway  C!ompany 
237  feet ;  what  would  be  the  reasonable  cash 
maricet  value  of  that  quantity  of  land  tak- 
en in  th.it  place  and  in  that  form,  without 
taking  Into  consideration  any  damages  or 
benefit  that  might  arise  to  the  balance  of  the 
land  by  reason  of  said  sale?" 

To  properly  understand  the  respective  con- 
tentions as  exhibited  In  the  charge  of  the 
Judge  and  the  question  overruled,  it  is  prop- 
er to  say  that  in  that  case  a  petition  for 
condemnation  was  filed  by  the  Knozvllle,  La 
Follette  &  Jelllco  Railway  Company  to  con- 
demn a  strip  of  land  30  feet  wide  on  the  mar- 
gin of  certain  lots  belonging  to  Wray  and 
wife  immediately  adjoining  the  right  of  way 
of  the  Southern  Railway  Company;  the  lots 
fronting  on  the  Southern  Railway  Company. 
The  question  presented  was  whether  the  strip  - 
of  land  30  feet  wide  should  be  valued  in  and 
of  Itself,  or  whether  It  should  be  so  valued 
as  to  include  therein  the  Injury  to  the  re- 
maining part  of  the  lot.  That  was  the  sub- 
stance of  the  controversy.  The  counsel  for 
Wray  and  wife  proposed  the  question  above 
copied,  and  this  was  objected  to  by  the  rail- 
way company;  the  theory  which  It  insisted 
upon  being  that  embodied  in  the  charge  of 
the  court. 

After  setting  out  the  above-mentioned  ques- 
tion, and  the  language  of  the  charge  quoted, 
the  opinion  of  the  court,  speaking  through 
Mr.  Justice  Wilkes,  proceeds: 

"This  illustrates  the  different  modes  by 
which  counsel  for  the  landowner  and  the 
court  and  counsel  for  railroad  proposed  to 
test  the  question  of  the  real  market  value  of 
the  land.  All  concede  that  the  landowner 
is  entitled  to  Just  compensation  for  the  land 
actually  taken,  and,  in  addition,  to  the  dam- 
ages to  the  balance  of  the  land,  and  that 
these  are  separate  and  distinct  items,  and 
must  be  kept  separate  and  distinct,  and  nei- 
ther allowed  to  affect  or  influence  the  amount 
of  the  other.  The  difference  between  the  coun- 
sel for  petitioners  and  the  court"  (the  circuit 
coorQ  "is  the  manner  in  which  this  cash 
market  value  Is  to  be  ascertained;  counsel 
for  petitioners  Insisting  that  it  must  be  ar- 
rived at  from  proof  of  facts  and  opinions 
of  witnesses  as  to  the  value  of  the  land  taken. 


considered  in  the  form  and  at  the  place  tak- 
en, while  the  court  held,  1b  substance,  that 
the  whole  tract  must  be  first  valued  at  what 
it  was  worth  before  the  railroad  touched 
it,  and  again  after  the  right  of  way  was 
carved  out,  and  the  difference  would  rep- 
resent the  value  of  the  part  taken  and  ap- 
propriated. Both  parties  agree  that  inci- 
dental benefits  and  damages  should  be  ex- 
cluded In  making  the  estimate.  Counsel  for 
the  railroad  company  have  cited  a  large 
number  of  cases  from  other  states  in  which 
It  appears  that  the  rule  and  manner  adopt- 
ed by  the  trial  Judge  was  approved.  We  need 
not  consider  these  cases,  but  must  decide  the 
question  under  our  Constitution  and  statutes, 
and  In  the  light  of  our  own  adjudications." 

After  discussing  the  question,  and  refer- 
ring to  numerous  authorities,  among  others 
Woodfolk  V.  N.  &  C.  R.  R.  Co.,  supra,  and 
holding  In  substance  the  latter  did  not  sanc- 
tion the  view  of  the  circuit  judge,  the  court 
held  that  the  circuit  Judge  was  In  error. 
The  court  said,  after  considering  the  author- 
ities referred  to: 

"We  are  of  opinion  the  only  way  to  arrive 
at  this  cash  market  value  is  to  estimate  the 
specific,  identical  land  taken  by  placing  a  val- 
ue upon  it.  This  can  only  be  done  by  a  state- 
ment of  facts,  and  by  opinions  and  estimates 
of  parties  acquainted  with  the  land,  and  upon 
such  facts,  opinions,  and  estimates  of  the 
land  must  the  valuation  be  based." 

It  thus  appears  that  the  theory  Insisted  up- 
on by  the  plaintiffs  in  error  in  their  various 
assignments  is  not  sanctioned  by  the  authori- 
ties in  this  state,  but  directly  the  reverse. 

The  authorities  we  have  specially  referred 
to  are  all  in  this  state  that  bear  directly  upon 
the  subject  There  are  other  authorities 
which  bear  upon  it  in  a  general  way,  all  of 
which  we  have  examined:  Railroad  v.  Ralne, 
114  Tenn.  569,  86  S.  W.  857;  McKlnney  v. 
Nashville,  102  Tenn.  131,  62  S.  W.  781,  73 
Am.  St  Rep.  859;  Mississippi  Railway  Co. 
V.  McDonald,  12  Helsk.  54;  Slmms  v.  Mem- 
phis, Clarksville  &  Louisville  R.  R.  Co.,  Id. 
621;  City  of  Memphis  v.  Sarah  W.  Bolton, 
9  Helsk.  508 ;  Bast  Tenn.  &  Va.  R.  R.  Co.  v. 
Love,  3  Head,  63;  Bigelow  v.  Railroad  Co., 
2  Head,  627 ;  Colcough  v.  N.  &  N.  R.  R.  Co., 
2  Head,  175. 

There  are  still  other  cases  upon  the  gen- 
eral subject  which  we  have  likewise  examin- 
ed :  Woolard  v.  Nashville,  108  Tenn.  353, 67  S. 
W.  801;  Saunders  v.  Railroad  Co.,  101  Tenn. 
206,  47  S.  W.  155;  Parker  v.  Railroad  Co., 
13  Lea,  669;  Railroad  v.  Cochrane,  3  Lea, 
478;  Barnes  v.  Railroad  Co.,  8  Tenn.  Cas.  15; 
Water  Co.  v.  Scott,  111  Tenn.  821,  76  S.  W. 
888.  In  these  cases  may  be  found  referred 
to  all  other  cases  which  have  not  been  men- 
tioned in  this  opinion. 

The  fifth  assignment  of  error,  which  was 
made  and  sustained  In  the  Court  of  Civil  Ap- 
peals, arose  out  of  the  following,  which  oc- 
curred while  the  witness  J.  Yaulx  Crockett 
was  on  the  stand: 
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"Q.  I  want  you  to  state  the  best  offer,  if 
any  offer  was  ever  made,  to  the  owners  of 
this  property,  prior  to  the  taking  of  It  by  the 
railroad.  (Objected  to  by  plaintiff,  and  ob- 
jection sustained  and  exception.)  Witness, 
if  permitted,  would  have  answered:  An  of- 
fer made  a  short  time  before  by  W.  S.  Grid- 
dle, bidder,  of  |000  per  acre  for  one-lialf  of 
the  place.  By  Mr.  Vertrees  (for  defendants): 
Suppose  we  show  a  definite  offer  for  this 
property;  isn't  that  a  strong  circumstance  to 
show  its  value?  By  the  Court:  I  don't  know 
of  any  authority  that  has  gone  beyond  show- 
ing the  price  brought  by  adjoining  property. 
(Exception  taken  by  defendants,  and  answer 
of  witness  to  be  supplied  later.)" 

Nothing  further  appears  in  the  record  upon 
the  subject,  except  that  this  witness  was 
asked  later  in  his  examination: 

"I  will  ask  you  to  state  to  the  Jury  what 
offer  from  solvent  parties  in  Nashville  you 
had  prior  to  that  time  for  that  place,  or  for 
one-half  of  that  place,  per  acre,  which  you 
all  refused  because  it  was  insufficient,  and 
state  the  amount  of  the  offer.  (Objected  to 
by  plaintiff.  Objection  sustained.  Excep- 
tion by  defendants.)" 

The  Court  of  Civil  Appeals  says:  "It  is 
true  there  are  authorities  to  sustain  this  rul- 
ing of  the  circuit  Judge,  and  Lewis  on  Eml- 
ment  Domain  says:  'It  is  Incompetent  for 
the  owner  to  prove  what  has  been  offered  for 
his  property,  or  what  parties  who  had  been 
looking  for  similar  property  were  willing  to 
give  for  it;  nor  is  it  competent  to  prove  of- 
fers for  adjacent  or  similar  property,  or  the 
prices  at  which  owners  have  offered  it  for 
sale.'  Lewis  on  Em.  Dom.  {  446,  and  authori- 
ties cited." 

That  court  continues:  "While  this  may  be 
the  rule  in  some  jurisdictions,  it  Is  not,  in 
our  opinion,  founded  on  reason  or  justice." 

The  court  thereupon  declined  to  follow  the 
authority,  and  held  that  the  evidence  was 
competent  We  think,  in  this,  that  court 
committed  error.  Not  only  aa  a  matter  of 
authority,  but  as  a  matter  of  sound  reason, 
the  evidence  is  Incompetent.  If  persons  could 
prove  the  value  of  their  lands  in  this  manner, 
nothing  would  be  easier  than  to  prepare  for 
the  controversy  by  having  offers  made  through 
friendly  parties  having  no  real  purpose  to 
buy.  It  is  said,  however,  in  support  of  the 
competency  of  the  evidence,  that  they  must 
be  bona  fide  offers;  but  this  would  neces- 
sitate a  series  of  collateral  inquiries  as  to 
the  bone  fide  offers  of  sundry  parties,  and  in 
the  mnltitude  of  such  matters  the  main  is- 
sue would  be  lost  sight  of.  Such  evidence, 
and  the  side  issues  which  It  would  induce,  we 
fee)  confident  would  be  disastrous  to  a  sound 
administration  of  Justice  in  cases  of  this  char- 
acter. 

We  are  of  opinion,  therefore,  that  the  judg- 
ment of  the  Court  of  Civil  Appeals  was  er- 
roneous, and  must  be  overruled,  in  so  far  as 
it  sustained  the  second,  third,  fourtli,  and 


fifth  assignments  of  error  made  in  tliat  court 
by  the  plaintiffs  in  error.  It  resuits  that  we- 
think  there  was  no  error  in  the  diarge  of  the 
circuit  judge. 

The  Court  of  Civil  Appeals,  however,  acted 
correctly  In  sustaining  the  first  assignment  of 
error,  and  on  that  ground  the  Judgment  of 
the  circuit  court  must  be  reversed,  and  the 
cause  remanded  for  a  new  triaL 


DILLINGHAM  t.  TRADERS'  INS,  CO.  et  al. 
(Supreme  Court  of  Tennessee.    March  21,  1908.> 

1.  Absionuents — Validitt— NoncE. 

An  assignment  of  a  chose  in  action  is  not 
complete,  so  as  to  vest  title  absolutely  in  the 
assignee  either  as  against  the  debtor  or  third 
persons,  until  notice  of  the  assignment  has  been 
given  to  the  debtor. 

SEd.  Note^For  cases  in  point,  see  Cent  Dig. 
.  4,  Assignments,  {  116.] 

2.  Attachmbnt  —  Assigned  Dkbt  —  Pbiobitt 

OF  LiSN. 

An  attachment  of  a  debt  I>efore  payment 
and  before  notice  to  the  debtor  of  an  assign- 
ment thereof,  is  entitled  to  preference  over  the 
assignment 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  5,  Attachment  S!  566-568.] 

3.  ASSIONUENTS— BXTBATEBBITOBIAI.  FOBCE. 

An  assignment  by  an  Illinois  insurance  com- 
pany to  a  receiver  in  that  state  had  no  extra- 
territorial force  over  credits  of  the  insurance 
company  in  Tennessee,  which  could  only  be  re- 
moved from  the  state  by  the  act  of  the  assignor, 
they  not  being  recoverable  by  the  receiver. 

4.  Receivebeh-Fobeion  Receivebs— Right  to 
Sue. 

A  foreign  receiver  cannot  sue  in  Tennessee 
to  recover  property  which  tias  never  been  in  his 
individual  possession. 

[E3d.  Note.— For  cases  in  iioint  see  Cent.  Dig. 
vol.  42,  Receivers,  {  417.] 

6.  Attachment — Situs  of  Debt— Removai.. 

Credits  owing  to  an  Illinois  insurance  com- 
pany by  its  agents  in  Tennessee,  for  purposes  of 
attaclument  are  situated  in  Tennessee,  so  that 
the  removal  or  attempted  removal  thereof  by  the 
insurance  company  fi'om  the  state  constitutes  a 
valid  ground  for  attachment  under  Shannon's 
Code,  i  5211,  autboriising  an  attachment  when 
the  debtor  has  removed  or  is  about  to  remove  its 
property  from  the  state. 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Susie  W.  Dillingham  against 
the  Traders'  Insurance  Comitany  and  others. 
On  appeal  to  the  Court  of  Civil  Appeals  a 
judgment  for  plaintiff  was  reversed,  and 
plaintiff  brings  certiorari.  Judgment  of  the 
Court  of  Civil  Appeals  reversed,  and  decree 
of  the  chancellor  affirmed. 

Nathan  Cohn,  for  plaintiff.  Pllcher  &  Pil- 
cber  and  T.  J.  Bailey,  for  defendants. 

McALISTER,  J.  This  la  a  certiorari  to 
the  Court  of  Civil  Appeals  from  a  Judgment 
in  favor  of  the  insurance  company.  The  de- 
fendant insurance  company  Is  an  Illinois  cor- 
poration, but  had  been  transacting  business 
In  the  state  of  Tennessee,  with  agents  In  the 
city  of  Nashville.  Complainant  held  a  policy 
of  fire  insurance  in  said  company  on  her 
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house  in  the  city  of  NashTllle  for  the  sum  of 
$600.  The  house  was  destroyed  by  fire  April 
3,  1006.  This  bill  was  filed  for  the  purpose 
of  attaching,  by  garnishment,  certain  indebt- 
edness due  the  company  from  Its  agents  in 
the  state  of  Tennessee. 

On  the  5th  of  May,  1906,  by  decree  of  the 
circuit  court  of  Cook  county,  111.,-  one  Byron 
L.  Smith  was  appointed  receiver  of  said  in- 
surance company,  to  whom  the  company  con- 
veyed all  of  its  property  and  assets  of  every 
kind.  Notices  of  this  assignment  were  sent 
by  the  Traders'  Insurance  Company  to  the 
agents  of  the  company  at  Nashville,  and 
they  were  directed  to  remit  all  moneys  in 
their  bands  to  Byron  L.  Smith,  as  receiver. 
This  letter  was  received  by  said  agents  on  the 
afternoon  of  Hay  8,  1906;  but  on  the  morning 
of  May  8, 1906,  the  complainant  had  filed  her 
bill  In  the  chancery  court  at  Nashville,  aver- 
ring the  loss  of  her  property  under  the  policy, 
and  that  said  agents  representing  defendant 
in  the  city  of  Nashville  have  funds  in  their 
hands  belonging  to  said  company,  which  they 
will  transmit  to  defendant  in  the  state  of 
Illinois  unless  said  funds  are  held  by  the 
process  of  garnishment  The  complainant 
prayed  for  the  writs  of  attachment  and  gar- 
nishment upon  the  ground  that  defendant 
(company)  has  removed  its  property  from  the 
state  of  Tennessee,  and  is  about  to  remove 
its  property  from  said  state. 

It  was  farther  alleged  in  the  bill  that  the 
defendant  Insurance  company  had  an  ofiSce 
or  agency  in  Nashville,  and  bad  lodged  with 
the  Insurance  Commissioner  of  Tennessee  a 
power  of  attorney  authorizing  him  to  ac- 
cept service  of  process  for  it  In  all  actions 
commenced  against  it  In  this  state.  The  bill 
prayed  for  service  of  process  on  the  Insur- 
ance Commissioner;  that  an  attachment  issue, 
and  be  levied  on  any  property  of  defendant 
In  this  state;  that  the  process  of  garnishment 
be  served  upon  said  agents;  and  for  Judg- 
ment for  the  amount  of  the  loss  against  the 
Insurance  company. 

It  appears  that  bond  was  executed  and  an 
attachment  issued,  which  was  served  by  gar- 
nishment upon  Bald  Insurance  agents  at  10:43 
a.  m.,  May  8^  1906,  some  hours  prior  to  the 
receipt  by  the  agents  of  the  notice  of  the 
assignment  On  July  21,  1906,  the  Traders' 
Insurance  Company  filed  a  plea  In  abatement 
to  the  said  attachment  denying  that  It  was 
about  to  remove,  or  bad  removed,  its  proper- 
ty from  the  state  when  the  bill  was  filed, 
and  further  averred  that  on  May  5,  1906,  it 
conveyed  all  of  Its  property,  including  all  in- 
debtedness due  by  said  agents,  to  Byron  L. 
Smith,  in  Chicago,  III. 

On  July  21,  1906,  Picton  &  Co.,  agents  of 
the  defendant  company  at  Nashville,  an- 
swered the  garnishment  denying  that  they 
were  Indebted  to  the  Traders'  Insurance  Com- 
pany of  Chicago,  111.,  in  any  amount,  and 
denying  that  they  had  In  their  possession  any 
property,  debts,  or  effects  belonging  to  the 


said  Traders'  Insurance  Company.  On  the 
same  day  Picton  &  Campbell,  also  agents  of 
defendant  company,  answered  the  garnish- 
ment averring  that  they  were  Indebted  to 
the  Traders'  Insurance  Company  in  the  sum 
of  $1,000  on  the  5th  day  of  May,  when  said 
debt  was  assigned  by  said  insurance  com- 
pany to  Byron  L.  Smith,  receiver.  On  the 
same  day  Blakemore,  Picton  &  Campbell,  al- 
so agents  of  said  company,  answered  that 
they  were  Indebted  to  the  Traders'  Insurance 
Company  in  the  sum  of  about  $500,  when 
said  debt  was  assigned  by  said  Insurance 
company  to  Byron  L.  Smith,  receiver.  On 
July  24,  1006,  Byron  L.  Smith,  receiver,  filed 
his  petition  in  said  cause,  asking  to  be  al- 
lowed to  intervene;  but  on  November  2,  1906, 
upon  motion  of  complainant,  the  petition  was 
dismissed. 

The  plea  in  abatement  was  beard  by  the 
chancellor  on  a  stipulation  of  agreed  facts. 
In  which,  among  other  matters,  it  was  ad- 
mitted that,  prior  to  the  receipt  of  the  no- 
tice of  assignment  of  the  insurance  company 
in  Illinois  to  Byron  L.  Smith,  receiver,  com- 
plainant bad  caused  a  garnishment  notice  to 
be  served  on  the  resident  agents  of  said  com- 
pany in  Nashville,  impoimdlng  In  their  bands 
any  funds  in  which  they  were  Indebted  to 
said  Traders'  Insurance  Company.  Another 
stipulation  was  as  follows: 

"Said  agents  would  have  promptly  remit- 
ted to  Chicago,  111.,  to  said  Byron  L.  Smltb, 
the  sums  which  they  owed  to  the  Traders'  In- 
surance Company  at  the  time  said  Byron  I,. 
Smith  was  appointed  receiver  of  said  com- 
pany, and  at  the  time  of  execution  to  him  of 
said  deed,  bad  they  not  been  prevented  from 
so  doing  by  the-  service  of  garnishment" 

The  chancellor,  on  the  bearing^  overruled 
the  defendant's  plea  in  abatement,  sustained 
the  attachment,  and  pronounced  a  decree 
against  the  Traders'  Insurance  Company,  and 
the  garnishees,  Picton  &  Co.,  and  Blakemore, 
Picton  &  Campbell,  for  the  sum  of  $600,  with 
Interest  from  the  1st  day  of  July,  1906, 
amounting  to  $622.80. 

On  appeal,  the  Court  of  Civil  Appeals,  by 
a  majority  opinion,  reversed  the  decree  of 
the  chancellor,  add  dismissed  complainant's 
bill.    The  majority  opinion  states: 

"The  fact  that  a  nonresident  debtor  trans- 
fers to  his  creditor,  whether  be  Is  a  nonresi- 
dent or  not,  a  chose  In  action,  consisting  of  a 
debt  owed  by  parties  resident  in  this  state, 
does  not  constitute  the  removal  of  property 
from  this  state.  If  the  situs  of  the  property 
was  in  this  state  before  the  transfer,  it  still 
remains  in  the  state  after  the  transfer,  un- 
less something  more  Is  done.  The  defendant 
insurance  company  was  not  about  to  do  any- 
thing further  in  regard  to  this  debt  or  chose 
in  action.  It  was  true  that  the  receiver  was 
about  to  take  the  debt  oat  of  the  Jurisdic- 
tion of  the  court;  but  the  receiver,  in  our 
opinion,  was  not  the  insurance  company,  and 
no  attachment  was  sued  oat  against  blm. 


Digitized  by 


Google 


1150 


108  SOUTHWESTERN  REPORTBE, 


(Tenn. 


For  this  reason,  we  think  that  the  agreed 
Btate  of  facts  do  not  show  a  case  of  removal, 
or  of  the  defendant  company  being  about  to 
remove  property,  from  this  state  within  the 
meaning  of  our  attachment  laws.  Therefore 
we  are  of  opinion  that  the  chancellor  was  In 
error,  and  that  the  attachment  must  be  dis- 
charged, and  complainant's  bill  dismissed, 
with  costs." 

It  is  well  settled  that  an  assignment  of  a 
chose  in  action  is  not  complete,  so  as  to  vest 
title  absolutely  in  the  assignee,  until  notice 
of  the  assignment  to  the  debtor;  and  this  Is 
80,  not  only  as  it  regards  the  debtor,  but 
likewise  as  to  third  persons.  So  an  attach- 
ment by  a  creditor  in  the  period  Interv^iing 
between  the  assignment  and  the  notice  will 
have  preference  over  such  assignment  Clod- 
felter  t.  Cox,  1  Sneed,  330,  60  Am.  Dec.  167. 
It  is  conceded  that,  when  the  attachment  by 
garnishment  was  served  in  the  present  case^ 
the  assignment  of  this  Indebtedness  by  the 
Traders' ,  Insurance  Company  to  Byron  I*. 
Smith,  receiver,  had  not  been  perfected  by 
notice  to  the  resident  agents  of  the  company 
in  Tennessee;  and.  If  the  attachment  is 
valid,  it  will  take  precedence  over  the  assign- 
ment. The  Traders'  Insurance  Company  In 
its  plea  in  abatement  denies  that  it  bad  re- 
moved, or  was  about  to  remove,  its  property 
from  the  state  when  the  bill  in  this  cause 
was  filed.  It  is  suggested  by  counsel,  and 
the  Court  of  Civil  Appeals  so  held,  that  as  a 
matter  of  fact  the  act  of  removal  was  by 
Byron  L.  Smith,  receiver,  and  not  by  the 
Traders'  Insurance  Company;  but  the  rec- 
ord shows  that  the  resident  agents  were 
about  to  remit  their  Indebtedness  to  Byron 
L.  Smith,  receiver,  In  obedience  to  directions 
from  the  Traders'  Insurance  Company,  and 
that  as  a  matter  of  fact  it  was  the  Traders' 
Insurance  Company  that  was  about  to  re- 
move this  debt  or  credit  from  tbe  state  of 
Tennessee,  In  order  that  it  might  be  turned 
over  to  a  creditor  to  whom  It  bad  been  as- 
signed, but  which  assignment  had  not  been 
perfected  by  notice  to  the  original  debtor. 
The  assignment  to  the  receiver  in  Illinois,  al- 
though in  invitum,  had  no  extraterritorial  ef- 
fect, and  the  property,  debts,  or  credits  of  the 
company  in  Tennessee  must  needs  be  taken 
out  of  this  state  by  the  act  of  tbe  assignor, 
and  could  not  be  recovered  by  the  receiver. 
A  receiver  appointed  by  a  foreign  state  can- 
not sue  in  this  state  to  recover  property  never 
In  his  individual  possession.  Bank  v.  Iron 
Co.,  95  Tenn.  172,  31  S.  W.  1002;  Cagill  v. 
Wooldridge,  8  Baxt  680,  35  Am.  Rep.  716. 

The  Question,  then,  to  be  decided,  is  wheth- 
er the  removal  of  an  indebtedness  from  a 
debtor  in  Tennessee  to  tbe  creditor  or  his  as- 
signee in  a  foreign  state  is  a  removal  of  proi>- 
erty  within  the  meaning  of  our  attachment 
laws.  It  is  argued  on  behalf  of  the  defendant 
company  that,  as  debts  and  choees  in  Action 
follow  the  person  of  the  owner,  tbe  situs  of 
a  debt  of  the  company  against  its  agents  was 


not  changed  by  an  assignment  made  by  an 
Illinois  oorporatlon  to  a  resident  of  Illinois, 
and  hence  there  was  no  removal  or  contem- 
plated removal  of  property. 

The  complainant,  however,  denies  that  for 
the  purposes  of  attachment  and  gamisbnaent 
the  situs  of  a  debt  Is  the  residence  of  the 
creditor,  and  contends  that  its  situs  is  the 
residence  of  tbe  debtor. 

Counsel  for  tbe  Insurance  company  cites 
Street  Ry.  Co.  v.  Morrow,  87  Tenn.  406,  11 
S.  W.  348,  wherein  it  was  held  "that  non- 
resident holders  are  not  taxable  in  this  state 
upon  bonds  of  our  domestic  corporations  held 
and  owned  by  them.  Neither  the  bondbolder 
nor  his  proijerty  is  within  tbe  jurisdiction  of 
tbe  state."  In  tbe  opinion  in  tliat  case  it 
was  said: 

"To  sustain  the  Jurisdiction  of  the  state 
over  these  bonds  for  purposes  of  taxation, 
we  must  ignore  or  contradict  legal  fiction 
which  ascribes  to  such  property  the  situs  of 
the  owner.  If  the  actual  situs,  upon  exam- 
ination, should  prove  to  be  here,  then  tbe 
legal  fiction  must  yield.  But  tbe  actual  situs 
is  not  here,  and  to  sustain  the  Jurisdiction 
we  must  create  a  fictitious  or  constructive 
situs,  based  upon  the  motion  that  debts  are 
In  some  way  property  in  tbe  hands  of  the 
debtor,  or  that,  tbe  security  for  the  debt  being 
here,  therefore  tbe  debt  is  here.  By  no  sort 
of  fiction  can  the  Jurisdiction  of  the  state  be 
held  to  extend  to  the  proi)erty  which  a  non- 
resident has  in  a  debt  which  he  holds  against 
a  resident  Tbe  creditor  cannot  be  taxed, 
because  he  is  not  within  the  Jurisdiction; 
and  his  property  cannot  be  taxed,  because  it 
is  not  within  the  Jurisdiction"— citing  State 
Tax  on  Foreign-Held  Bonds,  15  Wall.  (U.  S.) 
300,  21  L.  Ed.  l<d,  and  other  authorities. 

We  are  of  opinion  this  case  is  not  control- 
ling in  the  present  instance,  since  tbe  court 
was  dealing  with  a  question  of  taxation,  and 
the  rule  is  universal  that  the  situs  of  a  debt 
for  the  purpose  of  taxation  Is  at  the  residence 
of  the  owner,  unless  otherwise  fixed  by  stat- 
ute ;  but  this  rule  does  not  apply  In  the  case 
of  garnishment  proceedings.  The  rule  is 
thus  stated  In  14  Am.  &  Kng.  Enc.  of  Law, 
801: 

"The  general  rule  that  the  situs  of  a  debt 
for  the  purpose  of  distribution,  taxation,  etc, 
is  at  the  residence  of  the  owner,  has  been 
practically  and  universally  acknowledged  not 
to  apply  in  the  case  of  garnishment  proceed- 
ings. A  convincing  illustration  of  tbe  doc- 
trine that  the  situs  of  a  debt  Is  not  neces- 
sarily fixed  by  the  residence  of  the  creditor 
is  shown  by  the  cases  which  universally  hold 
that  a  debt  due  from  a  resident  debtor  to  a 
nonresident  creditor  may  be  subjected  by  gar- 
nishment proceedings  to  the  payment  of  claims 
against  such  creditor,  though  service  upon 
such  creditor  is  by  publication  only."  Con- 
nor V.  Hanover  Insurance  Company  (C  C.) 
28  Fed.  540 ;  Central  Trust  Company  v.  Chat- 
tanooga R.  R.  Co.  (a  C.)  68  Fed.  685;    East 
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Tennessee,  etc.,  B.  R.  Co.  t.  Kennedy,  83  Ala. 
462,  3  South.  862,  3  .Am.  St.  Rep.  755;  Mobile,, 
etc.,  R.  R.  C3o.  v.  Barnhlll,  91  Tenn.  395,  19 
S.  W.  21,  30  Am.  St.  Rep.  889;  Mason  v. 
Beebee  (C.  C.)  44  Fed.  558;  Mooney  v.  Bn- 
ford,  etc.,  Mfg.  Cto.,  72  Fed.  32,  18  C.  C.  A. 
421;  Brashear  v.  West,  7  Pet.  (U.  8.)  620, 
8  L.  Ed.  801;  Mattingly  v.  Boyd,  20  How. 
(U.  S.)  128,  15  L.  Ed.  845. 

On  this  subject  Mr.  Shinn,  In  bis  -work  on 
Attachment  and  Garnishment  (volume  1,  { 
490),  says: 

"By  the  law  relating  to  garnishment  a  debt 
has  a  situs  or  location,  like  tangible  prop- 
erty ;  and  the  situs  of  the  debt,  for  the  pur- 
pose of  determining  Jurisdiction,  is  the  place 
where  the  garnishee  lives,  unless  It  Is  other- 
wise Indicated.  Therefore  the  garnishee,  to 
be  held  by  the  process  served  on  him,  must 
generally  reside  within  the  Jurisdiction  of 
the  court,  or  have  personal  property  in  his 
possession  or  owe  to  the  principal  defend- 
ant a  debt  which  Is  payable  within  the  state. 
Where  a  debt  Is  made  payable  within  a  cer- 
tain state,  the  situs  of  the  debt  Is  in  that 
state,  and  It  cannot  be  elsewhere  secured  by 
garnishment,  unless  by  subsequent  agreement 
between  the  parties  it  Is  made  payable  else- 
where." 

Again,  the  same  author,  at  section  491 
says: 

"Where,  however,  the  garnishee  Is  a  resi- 
dent of  the  state,  the  fact  that  the  principal 
debtor  is  a  nonresident  will  not  affect  the 
validity  of  the  garnishment  proceedings,  be- 
cause attachments  are  permitted  against  non- 
resident debtors ;  and  the  fact  tbat  the  prin- 
cipal defendant  is  served  by  publication  only 
has  no  effect  upon  the  Jurisdiction  of  the 
court,  when  the  property  or  debt  Is  within 
the  power  of  the  court — that  Is  to  say,  where 
the  property  is  within  the  Jurisdiction  of  the 
court,  or  the  debt  Is  payable  therein." 

Again,  the  author  says,  at  section  476,  as 
follows: 

"The  Indebtedness  must  exist,  or  the  per- 
sonal property  be,  within  the  state.  It  Is  a 
fundamental  principle  of  the  law  of  attach- 
ment that  the  property  must  be  within  the 
Jurisdiction  of  the  court.  Therefore,  unless 
the  effects  are  within  the  state,  or  the  debt 
is  due  to  the  principal  defendant  from  the 
contemplated  garnishee  In  the  state,  the  debt 
or  chattel  cannot  be  made  susceptible  to  a 
proceeding  in  garnishment." 

While  It  appears  from  the  bill  that  the 
Traders'  Insurance  Company  Is  a  foreign  cor- 
poration, the  attachment  herein  was  not 
sought  against  it  on  account  of  Its  nonresl- 
dence,  but  upon  the  ground  that  It  had  re- 
moved or  was  about  to  remove  its  property 


from  the  state.  Shannon's  Code,  J  6211.  The 
stipulation  of  agreed  facts  shows  that  "the 
only  other  property  of  any  kind,  or  chose 
in  action,  or  evidence  of  debt  of  any  kind, 
which  the  Traders'  Insurance  Company  had 
in  Davidson  county,  Tenn.,  at  the  time  of  the 
service  of  said  garnishment,  was  a  little  sta- 
tionery, amounting  in  value  not  exceeding 
|10.  As  evidence  that  the  Traders'  Insurance 
Company  was  about  to  remove  this  indebted- 
ness beyond  the  limits  of  the  state,  the  letter 
of  the  company  to  its  agents  in  Nashville,  di- 
recting them  to  remit  all  money  now  in  their 
hands  to  Byron  L.  Smith,  receiver,  Chicago, 
111.,  abundantly  shows." 

It  has  already  been  stated  that  the  agents 
of  the  company  would  have  remitted  this  in- 
debtedness to  the  receiver  at  Chicago,  but 
for  the  garnishment.  We  are  unable  to  per- 
ceive why  this  is  not  a  contemplated  remov- 
al of  property  beyond  the  state  within  the 
meaning  of  our  attachment  laws. 

Section  5238,  Shannon's  Code,  provides: 
"Where  property,  choses  in  action,  or  effects 
of  the  debtor  are  In  the  hands  of  third  per- 
sons, or  third  persons,  are  indebted  to  such 
debtor,  the  attachment  may  be  by  garnish- 
ment" 

This  Indebtedness  must,  of  course,  be  trans- 
mitted beyond  the  state  by  the  medium  of 
money,  or  by  negotiable  bills  of  exchange; 
and  why  this  vast  volume  of  business  that  Is 
transacted  between  citizens  of  different  states 
should  not  be  Impounded  and  subjected  to 
the  payment  of  the  claims  of  resident  credit- 
ors, to  the  same  extent  as  tangible  property, 
we  are  unable  to  perceive.  The  narrow  con- 
struction of  the  word  "property,"  contended 
for  by  defendant's  counsel,  would  place  bi'- 
yond  the  reach  of  resident  creditors  choses 
In  action,  solvent  credits,  and  evidences  of 
debt,  which  represent  more  assets  than  that 
Invested  in  mere  tangible  property.  The  au- 
thorities are  against  such  a  construction,  and 
hold  that  an  Indebtedness  due  and  payable 
In  one  state  to  a  foreign  corporation  domicil- 
ed in  another  state  may  be  impounded  by 
the  process  of  garnishment  and  subjected  to 
the  payment  of  the  claims  of  creditors.  It  is 
unnecessary  to  notice  other  questions,  since 
it  Is  conceded  by  counsel  that  the  controlling 
issue  on  this  record  is  whether  the  facts 
make  a  ease  of  the  removal  of  property  be- 
yond the  limits  of  the  state  within  the  mean- 
ing of  our  attachment  laws.  That  question 
we  have  resolved  in  the  affirmative. 

It  results  that  the  Judgment  of  the  Court 
of  Civil  Appeals  will  be  reversed,  and  the 
decree  of  the  chancellor  in  favor  of  the  com- 
plainant for  the  amount  of  her  policy,  with 
interest,  will  be  affirmed. 
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(Supreme  Court  of  Texas.    April  8,  1908.) 

1.  Appeal  and  Ebbob— Questions  CEBiiriED 
—  Insufficiency  of  Pbksentation  —  Dis- 
ifissAL  of  Cebtificate. 

Where  the  certificate  of  a  question  certified 
'by  the  Court  of  Civil  Appeals  to  the  Supreme 
Oourt  does  not  sufficiently  disclose  the  record 
to  enable  the  Supreme  Court  to  intelligently  an- 
swer the  question,  the  certificate  will  be  dis- 
missed. 

2.  New  Tbiait-Gbounds  —  Vebdiot  —  Strik- 
ing Oct  Items  of  Damages. 

Where,  in  an  action  for  damages  for  delay 
ia  delivering  a  telegram,  and  also  for  failure  to 
accept  a  telegram  for  transmission,  the  petition 
was  sufficient  to  show  a  cause  of  action  for  the 
items  of  damages  for  which  the  jury  returned  a 
verdict,  the  only  remedy  of  plaintiffs  on  the 
court  striking  out  certain  of  the  items  was  to 
have  a  new  trial  granted. 
■8.  Judgment— Cohfobmitt  TO  Pleadings. 

Where,  in  an  action  for  damages  for  delay 
in  delivering  a  telegram,  and  also  for  failure  to 
accept  a  telegram  for  transmission,  the  petition 
was  not  sufficient  to  show  a  ground  of  recovery 
for  items  of  damages  for  which  the  jury  re- 
turned a  verdict,  so  much  of  the  verdict  as  gave 
damages  for  a  cause  of  action  not  sufficiently 
alleged  should  be  disregarded  in  the  rendition 
Of  me  judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  SO,  Judgment,  {  448.] 

Certified  Questions  from  Court  of  Civil  Ai>- 
$eal8  of  First  Supreme  Judicial  District. 

Action  by  R.  B.  Rich  and  wife  against  the 
Western  Union  Telegraph  Company.  From  a 
Judgment  for  plaintiffs,  reformed  by  the  trial 
court,  plaintiffs  excepted,  and  filed  a  motion 
asking  that  the  original  judgment  be  allowed 
to  stand.  Question  certified  by  the  Court  of 
Civil  Appeals  to  the  Supreme  Court  Certifi- 
cate dismissed. 

J.  W.  Madden  and  Adams  &  Adams,  for  ap- 
-pellants.  Young  &  Stlnchcomb  and  Geo.  H. 
Fearons,  for  appellee. 

OAINES,  C.  J.  This  is  a  certified  question 
-from  the  Court  of  Civil  Appeals  for  the  First 
Supreme  Judicial  District  The  statement 
.and  question  are  as  follows : 

'This  Is  a  suit  by  appellant  to  recover  dam- 
ages for  the  alleged  negligent  failure  of  ap- 
pellee to  promptly  deliver  a  telegram  sent 
appellant  R.  B.  Rich,  and  for  the  refusal  of 
appellee  to  receive  and  transmit  a  message 
which  appellant  Mrs.  Rich  desired  sent  to 
iher  husband. 

"The  evidence  shows  that  appellants  reside 
in  the  city  of  Crockett,  Houston  county.  For 
some  time  prior  to  the  2l8t  day  of  October, 
1903,  J.  B.  Harklns  who  was  the  father  of 
Mrs.  Rich,  and  also  resided  at  Crockett,  bad 
been  in  a  very  low  state  of  health,  and  his 
family  had  been  advised  by  Dr.  Du  Puy,  who 
resided  in  San  Antonio,  Tex.,  and  who  had 
been  called  to  see  him  professionally  a  few 
days  before  the  date  above  mentioned,  that 
"he  be  taken  to  San  Antonio  for  treatment 
Acting  upon  this  advice  appellant  R.  B.  Rich 
made  arrangements  to  take  his  father-in-law, 
;the  said  J.  B.  Harklns,  bis  mother-in-law. 


Mrs.  Harklns,  and  his  sister-ln-law,  Mrs. 
Wood,  to  San  Antonio  on  .the  21st  day  of  Oc- 
tober, 1903.  On  the  morning  of  that  day  yel- 
low fever  was  found  to  exist  In  the  city  of 
San  Antonio,  and  Dr.  Du  Puy  went  to  the 
office  of  appellee  in  said  city  and  gave  the 
operator  the  following  message  to  be  sent  to 
R.  B.  Rich  at  Crockett  viz.:  *Do  not  come. 
Fever  here.'  The  train  upon  which  appellant 
Rich  and  bis  party  Intended  to  go  from 
Crockett  to  San  Antonio  left  Crockett  at 
10:30  a.  m.  on  said  date.  At  the  time  the 
telegram  was  given  the  agent  for  transmis- 
sion Dr.  Du  Puy  explained  to  bim  fully  the 
purpose  for  which  it  was  sent  and  the  neces- 
sity of  Its  delivery  before  the  train  on  which 
Rich  and  party  Intended  going  to  San  Antonio 
left  Crockett  After  examining  the  time 
tables  the  agent  found  that  there  was  suf- 
ficient time  to  have  the  message  transmitted 
and  delivered  before  the  time  for  said  train 
to  leave  Crockett,  and  so  Informed  Dr.  Da 
Puy,  who  thereupon  delivered  him  the  mes- 
sage, and  paid  the  charges  therefor.  Tlie 
message  was  sent  from  San  Antonio  at  8:10 
a.  m.,  and  was  received  in  Crockett  at  8:2C 
a.  m.,  but  was  not  delivered  to  appellant  R. 
B.  Rich,  and  no  attempt  was  made  to  deliver 
It  until  after  be  and  bis  party  had  left  for 
San  Antonio.  About  1  p.  m.  on  that  day  the 
message  was  delivered  to  Mrs.  Rich,  and  she 
at  once  called  up  the  appellee's  agent  at 
Crockett  by  telephone  and  requested  him  to 
take  and  send  a  message  trom  her  to  appel- 
lant R.  B.  Rich  at  some  point  on  the  railroad 
between  Crockett  and  San  Antonio,  In  care  of 
tbe  conductor  of  the  train,  notlfyhig  said 
Rich  of  tbe  fact  that  there  was  yellow  fever 
In  San  Antonio.  In  response  to  this  request 
tbe  agent  replied  that  there  was  no  use  in 
sending  such  message,  and  that  on  account  of 
the  rush  due  to  tbe  fact  that  an  excursion 
was  on  to  San  Antonio  the  message  would  not 
be  delivered  by  the  conductor.  Mrs.  Rich  In- 
sisted that  the  message  should  be  sent  and 
offered  to  pay  the  charges  therefor,  and  to 
come  to  the  teleg^raph  office,  if  necessary.  In 
order  to  have  it  sent  but  the  agent  persisted 
In  bis  statement  that  It  would  do  no  good 
to  send  It  Not  being  satisfied  with  this 
statement  of  the  agent,  Mrs.  Rich  sent  her 
brother,  John  Harklns,  to  tbe  telegraph  office 
to  see  If  be  could  not  get  a  message  sent 
to  Mr.  Rich  advising  him  of  the  conditions 
at  San  Antonio.  Tbe  agent  told  young  Har- 
klns, in  substance,  what  he  bad  told  Mrs. 
Rich.  Mr.  Streeter,  a  friend  of  the  family, 
having  heard  of  the  matter  went  to  the 
telegraph  office  about  3  or  4  o'clock  that 
afternoon  and  asked  the  agent  why  he  did 
not  send  the  message  as  requested  by  Mrs. 
Rich,  and  offered  to  pay  for  such  message  if 
the  agent  would  send  It  Tbe  Interview  be- 
tween the  agent  and  Mr.  Streeter  is  thus 
detailed  by  the  latter:  *I  did  not  write  out 
a  message  and  ask  them  to  send  It  He  just 
said  that  the  conductor  would  not  take  the 
time  to  go  through  the  train  and  look  for 
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blm.  That  did  not  tatlsfy  me ;  but  I  thought 
It  was  as  far  as  I  would  take  any  steps  In 
the  matter.  I  waa  Just  doing  it  as  a  friend- 
ly act  It  was  my  own  money  that  I  was 
going  to  pay.  Mrs.  Rich  and  Johnnie  did 
not  furnish  any  money  to  pay  for  It  John- 
nie told  me  that  the  reason  they  would  not 
send  It  was  because  he  did  not  have  any 
money.  I  did  not  ask  for  a  telegraph  blank. 
*  *  *  I  did  not  write  out  any  message, 
and  did  not  ask  for  any  blank  to  write  it 
out  I  do  not  say  whether  I  did  or  did  not 
ask  the  price  to  send  the  message.  I  don't 
remember;  but  I  know  we  had  quite  a 
Uttle  debate  about  sending  it  and  what  It 
would  cost  and  about  their  getting  It.  After 
he  made  his  explanation  I  did  not  insist  on 
his  sending  It  He  told  me  flatly  that  It 
would  not  be  any  use  and  he  would  not  send 
any.  He  did  not  tell  me  that  he  would  not 
take  any  that  was  written  out  and  offered 
to  him.  After  he  told  me  there  would  be  no 
use  of  it  I  left.  ♦  •  ♦  He  was  apparent- 
ly In  a  good  humor.  He  was  not  mad  at 
anybody  that  I  saw.  He  talked  to  me  pleas- 
antly. He  reasoned  with  me  in  this  way: 
That  there  would  not  be  any  use  to  send  the 
message;  that  they  would  be  stopped.  .  He, 
not  I,  first  advanced  the  idea  that  the  conduc- 
tor would  not  take  the  message  and  look 
through  the  train  for  them.  We  talked  about 
it  awhile,  and  finally  he  said  they  would  be 
stopped  anyhow,  If  there  was  a  quarantine 
on  against  San  Antonio.'  No  written  message 
was  offered  to  the  appellee's  agent  either 
by  Mrs.  Rich  or  her  brother,  and  no  money 
was  tendered  the  agent  to  pay  the  charges 
for  the  message.  A  telegram  could  have 
been  sent  to  Intercept  the  train  on  which  ap- 
pellant was  traveling  to  San  Antonio,  and  if 
such  telegram  had  been  sent  and  delivered 
to  appellant,  he  would  not  have  gone  into 
said  city.  Not  having  received  any  telegram 
notifying  him  of  the  fever  situation,  api)el- 
lant  proceeded  to  San  Antonio  with  his  par- 
ty before  named,  and  remained  there  for 
about  18  hours  before  he  could  take  a  re- 
turning train  to  Crockett. 

"This  suit  was  brought  to  recover  the  ex- 
penses and  the  value  of  time  lost  on  the  trip 
'to  San  Antonio,  and  damages  for  the  mental 
anguish  suffered  by  appellant  R.  B.  Rich  dur- 
ing the  time  be  remained  in  said  city  be- 
cause of  his  fear  that  he  and  the  other 
members  of  his  party  might  contract  yellow 
fever,  and  also  damages  for  the  mental  an- 
guish suffered  by  Mrs.  Rich  because  of  the 
failure  of  appellee  to  send  the  message  to 
her  husband  notifying  him  not  to  go  to  San 
Antonio.  The  petition  claims  damages  In 
the  sum  of  $650  for  the  mental  angulah  suf- 
fered by  R.  B.  Rich,  because  of  bts  fear  that 
he  and  his  father-in-law,  mother-in-law,  and 
sister-ln-law  might  contract  the  fever,  and 
$1,250  for  the  mental  anguish  suffered  by 
Mrs.  Rich  because  of  the  danger  to  which 
her  husband,  father,  mother,  and  sister  were 
exposed  by  reason  of  the  refusal  of  appel- 
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lee's  agent  to  receive  and  send  the  message 
which  she  requested  him  to  send  to  hus- 
band, as  before  stated.  The  defendant  an- 
swered by  general  and  special  exceptions, 
general  denial,  and  special  pleas.  The  ex- 
ceptions to  the  petition  were  overruled. 

"The  cause  was  submitted  to  a  jury  upon 
special  Issue,  and  verdict  returned  in  favor  of 
plaintiffs  for  the  following  sums:  $22.50  for 
loss  of  time  and  expenses  of  the  trip  to  San 
Antonio ;  $50  for  the  mental  anguish  suffered 
by  R.  B.  Rich  because  of  bis  exposure  to  yel- 
low fever;  $50  for  the  mental  anguish  suf- 
fered by  said  Rich  because  of  his  sister-in- 
law's  (Mrs.  Wood's)  exposure  to  the  danger 
of  contracting  said  fever;  $50  for  like  men- 
tal anguish  suffered  by  him  on  account  of 
his  mother-in-law,  and  $125  on  account  of 
his  father-in-law;  and  $600  for  the  mental 
anguish  suffered  by  Mrs.  Rich  on  account  of 
the  failure  of  the  defendant  to  send  the  tele- 
gram as  requested  by  her.  Upon  the  return 
of  this  verdict,  Judgment  was  rendered  In  ac- 
cordance therewith. 

"Defendant  In  due  time  moved  for  a  new 
trial,  and  said  motion  upon  a  hearing  by  the 
trial  court  was  overruled.  Thereafter  the 
trial  Judge  upon  his  own  motion  reformed  the 
judgment  theretofore  rendered  by  striking 
out  all  of  the  Items  of  damage  except  the 
$22.50  and  the  $50  for  mental  anguish  suf- 
fered by  appellant  R.  B.  Rich  because  of 
his  exposure  to  yellow  fever.  As  so  reform- 
ed judgment  was  rendered  In  favor  of  plain- 
tiffs for  $72..60.  Plaintiffs  excepted  to  this 
action  of  the  court  and  filed  a  motion  asking 
that  the  original  Judgment  be  allowed  to 
stand,  or,  at  least,  that  the  Judgment  for 
$600  for  the  mental  anguish  suffered  by  Mrs. 
Rich  be  undisturbed.  This  motion  was  over- 
ruled. 

"Upon  this  state  of  the  record,  upon  a 
former  day  of  this  term  we  held,  In  sub- 
stance, that  having  overruled  the  exceptions 
to  the  petition  and  submitted  the  several 
items  of  damage  to  the  Jury,  the  verdict  must 
be  treated  as  an  entire^,  and  the  trial  court 
had  no  authority  to  render  a  Judgment  con- 
trary thereto,  and,  if  any  part  of  the  ver- 
dict failed  to  meet  the  approval  of  the  court 
it  could  not  be  set  aside  without  setting  aside 
the  entire  verdict  and  granting  a  new  trial, 
and  this  notwithstanding  the  fact  that  the 
evidence  was  insufllclent  to  sustain  the  find- 
ings of  the  Jury,  which  were  disregarded  in 
the  Judgment  rendered  by  the  trial  court. 
For  this  supposed  error  of  the  trial  court 
we  ordered  a  reversal  of  the  judgment  and 
the  cause  remanded.  We  respectfully  certi- 
fy for  your  decision  the  question:  Did  we 
err  in  the  holding  mentioned,  and  In  revers- 
ing the  judgment  for  the  reason  stated?" 

For  the  reason  that  we  think  the  certif- 
icate in  this  case  does  not  sufficiently  dis- 
close the  record  to  enable  us  Intelligently 
to  answer  the  question  certified  we  are  of 
the  opinion  that  the  certificate  should  be 
dismissed.     If  the  petition  in  the  case  was 
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sufflcient  to  show  a  cause  of  action  for  the 
Items  of  damages,  for  which  the  Jury  re- 
turned a  verdict,  then  we  think  the  only  rem- 
edy for  the  appellants  was  to  have  a  new 
trial  granted.  But  on  the  other  hand,  if 
the  allegations  of  the  petition  were  not  suf- 
ficient to  show  a  ground  of  recovery,  then 
so  much  of  the  verdict  which  gave  damages 
for  a  cause  of  action  which  was  not  sufficient- 
ly alleged  should  be  disregarded,  and  no 
Judgment  should  have  been  rendered  thereon. 
To  hold  otherwise  would  be  to  bold  that  a 
stream  could  rise  higher  than  its  source.  For 
example,  we  understand  the  holding  to  be 
that  Rich  was  debarred  of  a  recovery  for 
the  suffering  of  his  wife,  because  it  did  not 
appear  that  any  dispatch  was  actually  ten- 
dered to  the  appellee's  agent  Now  we  do 
not  know  whether  the  petition  alleged  such 
tender  or  not.  If  so,  then  Judgment  should 
have  been  rendered  for  so  much  of  the 
verdict  as  gave  the  appellants  damages  for 
failure  to  send  that  message.  But  if  the 
petition  merely  alleged  the  facts  as  seemed 
to  have  been  proved,  namely,  that  she  con- 
sulted the  agent  over  the  telephone,  but  fail- 
ed to  offer  a  dispatch,  with  a  demand  that  it 
be  sent,  then  we  think  the  court  properly  re- 
fused to  render  Judgment  for  that  matter. 
Save  In  rare  cases  in  which  informal  or  in- 
complete allegations  are  cured  by  a  verdict 
a  plaintiff  is  not  entitled  to  a  Judgment  upon 
a  cause  of  action  not  pleaded.  Ramsey  v. 
McCauley.  9  Tex.  189,  58  Am.  Dec.  134.  The 
certificate  does  not  disclose  what  the  allega- 
tlons  were  with  reference  to  the  message 
which  Mrs.  Rich  proposed  to  send,  and  there- 
fore we  cannot  answer  the  question. 
The  certificate  is  dismissed. 


WANDELOHR  et  al.  v.  GRAYSON  COUN- 
TY NAT.  BANIv  et  al. 
(Supreme  Court  of  Texas.     April  8,  1908.) 

1.  Writ  or  Ebbor— Successive  Appeals. 

A  writ  of  error  cannot  be  prosecuted  by 
or  for  a  party  to  an  action  to  reverse  the  judg- 
ment of  a  district  court  after  that  judgment  has 
been  affirmed  against  such  party  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  |  48.] 

2.  Same— Determination— Parties  Conclud- 
ed BY— Matters  Concluded. 

Though  a  judgment  of  affirmance  on  appeal 
against  one  of  the  parties  to  an  action  is  not 
an  absolute  bar  to  a  writ  of  error  against  Jiny 
one  but  such  party,  still  it  docs  preclude  fur- 
ther inquiry  as  to  such  party's  right  and  as  to 
the  rulings  of  the  trial  court  affecting  them, 
whether  such  inquiry  is  invoked  by  such  party 
herself  or  by  others  attempting  to  assert  her 
claims. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §  48.] 

3.  Same  —  Representatives    or    Deceased 
Husband. 

The  rule  that  the  representatives  of  a  plain- 
tifF  in  error  who  dies  pending  the  writ  may 
thereafter  prosecute  it  is  based  upon  the  as- 
sumption that  decedent  was  himself  prosecuting 
the  writ  in  his  own  behalf ;  and  hence,  where 
be  was  merely  joining  in  the  writ,  asserting  the 


right  of  his  wife,  hia  representatives  on  his 
death  had  nothing  to  prosecute  in  behalf  of  his 
estate,  and  consequently  were  concluded  by  a 
prior  affirmance  against  the  wife  on  appeal  of 
the  judgment  from  which  the  writ  was  prose- 
cuted. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  f  48.] 

4.  Judgment— Replevin— Liability  on  Re- 
plevin Bonds  —  Conclusiveness  Against 
Surety. 

Sureties  upon  a  bond  given  to  replevy  prop- 
erty in  a  sequestration  proceeding  are  concluded 
by  a  judgment  against  the  principal,  except  as 
to  matters  directly  affecting  them  as  sureties, 
and  not  questioning  the  correctneas  of  the  judg- 
ment against  the  principal,  in  the  absence  of 
collusion  l)etween  the  principal  and  the  adverse 
party,  or  other  circumstances  making  it  neces- 
sary for  the  protection  of  the  sureties  to  allow 
them  to  make  defenses  which  the  principal 
might  have  made,  but  which  he  did  not  make. 

5.  Sequestration- Replevy  Bonds— Liabil- 
ity OF  Subetibs-^udqmicnt  Against  Prin- 
cipal— Effect. 

A  bond  with  sureties  piven  to  replevy  prop- 
erty belonging  to  a  wife  in  her  separate  right 
in  a  sequestration  proceeding,  the  principals  in 
which  were  the  huwand  and  the  wife,  provided 
that  the  obligors,  and  each  of  them,  would  pay 
the  value  of  the  rents  of  the  property  replevied 
in  case  either  of  them  should  be  compelled  to 
do  so  on  the  trial  of  the  contest  of  the  right  to 
the  property.  Judgment  was  entered  against 
the  principals  for  the  property,  but  only  against 
the  husband  and  the  sureties  tor  the  rents. 
Held,  that  the  fact  that  the  judgment_  for  the 
rents  was  not  rendered  against  the  wife,  who 
was  the  true  and  only  principal,  her  husband 
only  joining  pro  forma,  and  that  the  judgment 
against  the  wife  could  not  be  corrected  because 
it  had  been  alBrmed,  did  not  relieve  the  sureties 
from  the  judgment  against  them,  since  the  bond 
which  made  both  the  husband  and  wife  princi- 

Eals  and  the  obligation  a  joint  and  several  one 
rought  the  case  within  the  rule  that  where  an 
obligee  in  a  bond  in  prosecuting  his  right  against 
all  the  obligors  has  failed  to  recover  against  one 
of  the  principals,  but  has  recovered  against  the 
others,  the  sureties  are  bound  to  respond  to  the- 
judgment. 

Error  to  Court  of  Civil  Appeals  of  Fifth. 
Supreme  Judicial  District. 

Action  by  Adelaide  Wandelohr  and  others 
against  the  Grayson  County  National  Bank 
and  others.  From  a  Judgment  for  defend- 
ants (106  S.  W.  413),  plaintiffs  bring  error. 
Allirmed. 

Galloway  &  Vowell  and  Don  A.  Bliss,  for 
plaintiffs  In  error.    A.  L.  Beaty,  for  defend- . 
ants  In  error. 


WILLIAMS,  J.  This  cause  has  been  be- 
fore this  court  and  the  Courtis  of  Civil  Ap- 
peals in  several  shapes,  and  the  nature  and 
history  of  the  litigation  may  be  seen  from 
the  several  reports.  Wandelohr  v.  Ralney 
(Tex.)  100  S.  W.  1155;  Wandelohr  v.  Grayson 
County  Bank  (Tex,  Civ.  App.)  90  S.  W.  180; 
Same  v.  Same  (Tex.  Civ.  App.)  102  S.  W.  746. 

It  Is  now  before  us  again  upon  the  writ  of 
error  taken  out  by  C.  B.  and  Adelaide  Wande- 
lohr and  the  sureties  upon  their  replevy  bond. 
Paul  Waples  and  Jot  Gunter,  the  transcript 
In  which  the  Court  of  Civil  Appeals  was  re- 
quired by  mandamus  from  this  court  to  have 
filed  and  considered,  as  will  appear  from  the 
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opinion  In  Wandelohr  v.  Rainey,  supra. 
Thereafter  tbe  Court  of  Civil  Appeals  decid- 
ed the  cause,  holding  that  Mrs.  Wandelohr 
was  concluded  by  the  judgment  of  aCBrm- 
ance  on  certificate,  which  appears  from  the 
report  Just  referred  to;  that  her  husband  had 
iiot  prosecuted  this  writ  of  error  nor  assign- 
ed errors  in  bis  own  right,  bnt  had  merely 
joined  his  wife  pro  forma  In  order  to  as- 
sert her  rights,  and  that  the  assignments  com- 
plaining of  errors  of  the  trial  court  against 
her  were  therefore  met  by  the  Judgment  of 
affirmance;  that  the  sureties,  Waples  and 
Gunter,  could  not  be  beard  upon  those  assign- 
ments which  complained  only  of  rulings  of 
the  trial  court  affecting  ber  rights  In  the 
litigation  over  the  property;  and  that  the  on- 
ly assignments  of  error  which  could  t)e  con- 
sidered upon  this  complaint  showed  no  error 
against  them.  Practically  all  of  these  hold- 
ings are  questioned  In  the  application  to  this 
court  for  a  writ  of  error,  which  Is  presented 
by  Mrs.  Wandelohr,  by  the  representatives 
of  0.  B.  Wandelohr  and  of  Gunter,  who  have 
died  since  the  writ  of  error  to  the  Court  of 
Civil  Appeals  was  perfected,  and  by  Waples, 
but  we  have  reached  the  conclusion  that  all 
of  them  are  correct.  It  surely  needs  no  ar- 
gument or  citation  of  authority  to  sustain 
the  proposition  that  the  writ  of  «rror  can- 
not be  prosecuted  by  or  for  Mrs.  Wandelohr 
to  reverse  the  Judgment  of  the  district  court 
after  that  judgment  has  been  affirmed  against 
her  on  appeal.  As  to  C.  B.  Wandelohr,  the 
judgment  of  affirmance  on  certificate  against 
him,  as  well  as  against  Waples  and  Gunter, 
was  reversed  by  this  court,  as  appears  from 
Its  judgment,  but  not  from  the  opinion  re- 
ferred to,  and  the  judgment  aflirmlng  that  of 
the  district  court  was  restricted  to  Mrs. 
Wandelohr.  This  was  upon  the  ground  that 
C.  B.  Wandelohr,  Waples,  and  Gunter  had 
not  themseWes  so  perfected  an  appeal  as  to 
make  them  liable  to  have  the  judgment 
against  them  affirmed  on  certificate;  that 
proceeding  being  available  only  against  appel- 
lants. The  judgment  of  affirmance  against 
Mrs.  Wandelohr,  therefore,  does  not  operate 
as  an  absolute  bar  to  a  writ  of  error  against 
any  one  but  her,  but  It  does  preclude  further 
inquiry  as  to  her  rights,  and  as  to  the  rulings 
of  the  trial  court  affecting  them,  whether 
such  inquiry  Is  invoked  by  her  or  by  others 
attempting  to  assert  her  claims. 

Upon  examination  of  the  petition  and  bond 
for  writ  of  error  and  the  assignment  of  er- 
rors filed  In  the  district  court,  it  appears  that 
C.  B.  Wandelohr  merely  joined  his  wife 
therein  In  order  to  prosecute  it  In  her  behalf. 
No  assignments  of  error  were  made  by  him; 
those  found  In  the  record  being  made  by  Mrs. 
Wandelohr  and  by  Waples  and  Gunter.  The 
proceedings  are  so  shaped  that,  excepting 
some  matters  affecting  the  sureties  alone, 
they  present  only  complaints  based  upon  Mrs. 
Wandelohr's  claims.  Jt  Is  true,  as  urged, 
that  the- representatives  of  a  plaintiff  in  er- 


ror who  dies  pending  the  writ  may  there- 
after prosecute  It;  but  this  Is  upon  tbe  as- 
sumption that  he  was  himself  prosecuting 
It  In  bis  own  behalf.  Wandelohr  was  not 
doing  this,  but  was  merely  joining  in  tbe  pro- 
ceeding asserting  tbe  rights  of  his  wife. 
When  be  died,  his  representatives,  as  such, 
bad  nothing  to  prosecute  in  behalf  of  bis  es- 
tate, and  all  questions  involved  were  conclud- 
ed by  the  affirmance  against  her.  The  same 
course  of  reasoning  disposes  of  much  that  Is 
urged  by  the  sureties.  It  Is  asserted  that 
they  may  avail  themselves  of  any  errors  com- 
mitted against  their  principals  In  the  trial 
which  brought  about  the  judgment  against 
them;  but  this  Is  not  true.  It  may  be  ad- 
mitted that  there  may  be  circumstances  un- 
der which  sureties,  to  protect  themselves, 
will  be  allowed,  upon  proper  application  to 
the  courts,  to  make  defenses  which  tbe  prin- 
cipals could  make,  but  will  not  make.  This 
Is  especially  true  in  case  of  collusion  between 
tbe  principal  and  the  adverse  party.  But  the 
ordinary  rule  Is  that  sureties  upon  a  bond 
given  to  replevy  property  in  a  sequestration 
proceeding  must  leave  the  conduct  of  the  liti- 
gation to,  and  abide  by,  tbe  judgment  ren- 
dered against  the  principal,  for  the  reason 
that  that  Is  precisely  what  they  undertake  to 
do.  Garner  v.  Burleson,  26  Tex.  348;  SldHall 
V.  Goggin,  68  Tex.  T08,  5  S.  W.  668.  These 
sureties,  as  is  usual  and  proper,  have  merely 
stood  behind  their  principal,  who  were  the 
parties  to  the  litigation,  relying  upon  the  de- 
fenses made  and  the  proceedings  taken  by 
them  to  prevrait  a  final  recovery  of  the  prop- 
erty In  controversy,  and  for  damages  upon 
the  bond.  In  this  writ  of  error,  except  their 
complaints  of  some  matters  directly  affecting 
thera  as  sureties  which  will  be  discussed 
later,  they  rely  on  assignments  made  by  Mrs. 
Wandelohr  qnestloning  the  correctness  of 
the  judgment  against  her.  Ail  such  assign- 
ments are  met  by  the  judgment  of  affirmance; 
and,  as  she  can  no  longer  urge  them,  certain- 
ly they  cannot.  The  giving  of  such  a  bond 
cannot  ordinarily  be  allowed  to  have  the  ef- 
fect of  Introducing  new  parties  Into  the  case 
to  litigate  about  the  subject-matter  of  tbe 
suit.  Such  litigation  must  be  conducted  by 
the  parties  thereto,  and  the  sureties  obligate 
tbemselves  to  abide  by  Its  results  to  the  ex- 
tent defined  by  the  bond.  Nothing  appears 
in  this  case  to  make  an  exception. 

One  of  the  objections  which  the  sureties 
are  entitled  to  make  is  that  tbe  judgment 
against  them  for  rents  is  wrong  for  the  rea- 
son that  the  same  judgment  was  not  render- 
ed against  Mrs.  Wandelohr.  This  makes  It 
necessary  to  consider  the  legal  effect  of  the 
bond  In  which  they  were  sureties.  The  suit 
was  brought  by  the  Wandelohrs  as  husband 
and  wife  to  recover  of  the  bank  and  others 
real  estate  alleged  to  be  the  separate  proper- 
ty of  Mrs.  Wandelohr  and  the  business  home- 
stead of  her  husband.  The  bank  filed  a 
cross-action  to  recover  the  property,  and  sued 
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out  and  caused  to  be  levied  apon  It  a  writ 
of  sequestratlcMi,  In  consequence  of  which  the 
bond  in  question  was  given.  The  following 
contains  the  material  parts  of  the  bond: 
"Whereas  on  the  11th  day  of  June,  1904,  In 
the  foregoing  styled  and  numbered  cause,  the 
Grayson  County  National  Bank,  one  of  the 
defendants  In  said  cause,  sued  out  and  caus- 
ed to  be  levied  a  writ  of  sequestration  upon 
the  following  described  land,  to  wit:  [De- 
scription.] And  whereas  the  value  of  said 
land  as  stated  in  the  affidavit  made  by  the 
said  defendant  to  secure  the  issuance  of  said 
writ  is  the  sum  of  six  thousand  eight  hun- 
dred ($6,800)  dollars:  And  whereas  Adelaide 
Wandelohr,  plaintitF  In  said  cause,  desires  to 
replevy  said  property:  Now,  therefore,  know 
all  men  by  these  presents  that  we,  the  said 
Adelaide  Wandelohr,  Joined  by  her  husband, 
C.  B.  Wandelohr,  as  principals,  and  Jot  Gun- 
ter  and  Paul  Waples  as  sureties,  do  hereby 
acknowledge  ourselves  and  each  of  us  bound 
to  pay  to  the  said  Grayson  County  National 
Bank,  defendant  as  aforesaid,  the  sum  of 
fourteen  thousand  ($14,000.00)  dollars  condi- 
tioned that  the  said  Adelaide  Wandelohr, 
joined  by  her  husband  G.  B.  Wandelohr,  and 
each  of  them,  being  plaintiffs  in  said  suit  but 
defendants  in  said  sequestration  proceeding, 
will  not  Injure  the  said  property  and  that 
they  and  each  of  them  will  pay  tbe  value  of 
the  rents  of  the  same  In  case  they  or  either 
of  than  shall  be  condemned  so  to  do."  At 
the  trial  the  court  instructed  the  jury  that. 
If  they  should  find  for  the  bank,  they  should 
also  find  against  the  sureties,  Waples  and 
Gunter,  the  sum  of  $1,800  as  rents  of  the 
property  received  by  C.  B.  Wandelohr  while 
it  was  held  under  the  bond.  The  jury  re- 
turned a  verdict  In  favor  of  the  bank  against 
the  plaintiffs  for  the  property,  and  also  for 
$1,800  as  rents  "against  the  plaintiffs  and 
Waples  and  Gunter  as  sureties."  The  judg- 
ment was  entered  against  Wandelohr  and  his 
wife  for  the  property,  but  only  against  C.  B. 
Wandelohr  and  Waples  and  Gunter  for  the 
rents. 

Upon  the  authority  of  Sartain  v.  Hamilton, 
14  Tex.  848,  it  is  contended  that  Judgment 
for  rents  could  not  lawfully  go  against  the 
sureties  unless  It  included  the  principal  also, 
and  that  the  present  judgment  cannot  now  be 
corrected  so  as  to  include  Mrs.  Wandelote, 
because  It  has  been  affirmed.  That  case  does 
hold  both  points  with  reference  to  a  bond 
which  had  only  one  principal.  To  make  It 
completely  applicable,  It  is  contended  that  In 
this  bond  Mrs.  Wandelohr  was  really  the  true 
and  only  principal,  her  husband  only  joining 
pro  forma,  but  we  cannot  so  read  it  without 
ignoring  Its  express  provisions.  The  suit  and 
all  of  the  appellate  proceedings  have  been 
prosecuted  In  the  assertion  mainly  of  Mrs. 
Wandelohr's  claim  of  title,  and  some  of  the 
recitals  of  the  bond  are  as  if  It  were  intended 
to  make  her  the  only  principal.  But  the  obli- 
gatory part  of  It  and  the  condition  expressly 
make  both  her  and  her  husband  principals. 


and  bind  the  parties  that  tb^  and  each  of 
them  shall  perform  the  undertaking.  It  is 
impossible  to  hold  that  0.  B.  Wandelohr  is 
not  made  a  principal,  or  tliat  tbe  sureties  do 
not  bind  themselves  to  answer  for  his  non< 
performance  of  the  things  mentioned  In  the 
condition.  It  may  admit  of  serious  question 
if  the  binding  obligation  Is  not  his  alone,  con- 
sidering the  facts  that  he,  as  husband,  was  a 
party  to  the  action,  bad  the  right  to  prose- 
cute It  in  behalf  of  his  wife,  to  replevy  tbe 
property,  and  to  manage  and  control  it,  and 
to  receive  and  use  its  rents  and  revenues 
when  replevied.  It  is  not  necessary  now  to 
consider  whether  or  not  a  joint  bond,  given 
by  hustxand  and  wife,  under  such  circumstan- 
ces, to  replevy  property  claimed  to  belong  to 
the  wife  in  her  separate  right,  makes  the 
wife  personally  liable  for  rents  received  un- 
der it  by  the  husband.  We  shall  assume  that 
this  bond  is  a  valid  one  with  two  principals, 
and  the  question,  then,  is :  Must  there  be  a 
judgment  against  both  before  the  sureties  can 
be  held  liable?  The  case  cannot  be  treated  as 
if  the  obligee  of  tbe  bond  had  voluntarily  re- 
leased one  of  the  principals.  The  judgment 
must  be  regarded  as  reflecting  a  decision  of 
the  district  court  that  Mrs.  Wandelohr  was 
not  liable  for  the  rents  received,  and  the  case 
is  like  others  in  which  the  obligee,  prosecut- 
ing bis  rights  against  all  the  obligors  in  the 
bond,  has  failed  to  recover  against  one  of  the 
principals,  but  has  recovered  against  the  oth- 
er. Tbe  authorities  sustain  the  decision  of 
the  Court  of  Civil  Appeals  that  such  bonds 
bind  the  sureties  to  respond  to  judgments  re- 
covered against  either  principal.  In  McFar- 
lane  v.  Howell,  91  Tex.  218,  42  S.  W.  853,  the 
question  arose  upon  a  supersedeas  appeal 
bond.  A  judgment  was  recovered  in  the  dis- 
trict court  against  a  county  treasurer  and  the 
sureties  on  his  official  bond.  All  joined  In 
the  appeal  bond  signed  by  sureties  for  all. 
In  the  Court  of  Civil  Appeals  the  judgment 
was  affirmed  against  the  treasurer,  but  re- 
versed in  favor  of  the  sureties  on  bis  bond. 
It  was  held  that  judgment  in  that  court  was 
properly  rendered  against  the  sureties  on  the 
appeal  bond  for  tbe  amount  adjudged  against 
the  treasurer  for  the  reason  that  the  obliga- 
tion of  the  sureties  was  several,  binding  them 
to  respond  to  the  Judgment  rendered  in  the 
appeal,  whether  against  all  or  only  some  of 
the  principals.  We  are  unable  to  distinguish 
that  case  in  principle  from  this.  Besides,  we 
find  that  in  other  states  the  same  view  is  tak- 
en of  bonds  given  for  the  release  of  property 
taken  under  mesne  process  such  as  a  writ  of 
sequestration.  Glhnore  v.  Crowell,  67  Barb. 
(N.  T.)  62;  Heynemann  v.  Eder,  17  Cal.  433; 
Palton  V.  Barnard,  150  Mass.  473.  23  N.  E. 
218;  Way  v.  Murphy,  168  Mass.  472,  47  N.  B. 
500. 

The  statute  (Rev.  St.  1803,  art.  4876)  re- 
quires that  Judgment  shall  be  entered  upon 
the  bond  against  all  the  obligors  "Jointly  and 
severally."  Tlie  case  with  which  it  expressly 
deals  is  the  simple  one  In  which  thefe  is  one 
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defendant,  and  tbe  provision  jnst  cited  as- 
Bnmes  a  case  In  which  there  is  one  principal 
obligor,  and  does  not  in  terms  declare  what 
■hall  be  done  when  there  is  more  than  one 
defendant  replevying,  and  when  less  than  all 
are  found  liable  fbr  rents ;  but  It  plainly  in- 
dicates that  the  obligation  of  the  bond  is 
Joint  and  several,  and  such  t>onds  malce  the 
sureties  liable  for  tbe  default  of  each  prin- 
cipal. By  the  statute,  as  well  as  by  the  terms 
of  the  bond  here  In  question,  the  sureties 
are  those  of  each  principal.  This  is  held  by 
the  decisions  cited  to  bie  the  effect  of  such 
t>ond8  even  without  language  contained  in 
them,  or  in  the  statute  under  which  they  are 
given  making  them  several  as  well  as  joint, 
and  we  And  nothing  in  the  statutes  under 
which  they  were  rendered 'so  differing  from 
onrs  as  to  make  the  rule  different. 

By  affidavits  filed  in  the  Court  of  Civil  Ap- 
peals it  was  made  to  appear  that,  after  the 
return  to  the  district  court  of  the  mandate  of 
this  court  showing  the  final  afBrmance  of  the 
Judgment  against  Mrs.  Wandelohr,  the  bank 
obtained  possession  of  the  property  In  con- 
troversy under  process  issued  against  her  on 
that  judgment.  It  is  contended  that,  so  long 
as  this  writ  of  error  pended  under  the  super- 
sedeas bond  given  by  C.  B.  Wandelohr,  he 
and  his  representatives,  after  his  death,  were 
entitled  to  hold  the  property,  and  that  the 
taking  of  possession  by  the  bank  released  the 
sureties  on  the  replevin  bond.  We  need  not 
determine  how  this  would  be  if  Wandelohr 
Iiad,  in  fact,  been  prosecuting  a  writ  of  error 
for  himself.  As  we  have  already  seen,  this 
writ  of  error  was  prosecuted  only  in  ri^t  of 
Mrs.  Waiidelohr,  and  after  her  claims  were 
concluded  by  the  judgment  against  her  on  ap^ 
peal  the  title  and  right  of  possession  of  the 
bank  were  finally  established.  *  Tlie  bank  was 
therefore  entitled  to  take  possession  under 
the  judgment,  and  the  sureties  have  no  cause 
for  complaint. 

The  other  questions,  also,  were  correctly 
disposed  of  by  the  Court  of  Civil  Appeals, 
and  need  no  further  discussion. 

Affirmed. 


METROPOLITAN  LIFE  INS.  00.  v.  LOVE, 
Ins.  Com'r. 

(Supreme  Court  of  Texas.     April  8,  1908.) 

MANDAinrS  —  PbOCEBDIHGS  —  REHEABina  — 

Gboundb— Rehearing  ot  No  BENETrr. 
Where,  in  mandamus  to  compel  the  Com- 
missioner of  Insurance  to  issue  a  certificate  en- 
titling a  foreign  insurance  company  to  do  baRi- 
ness  in  tlie  state,  the  writ  is  denied  on  the 
groond  that  the  Commissioner  had  not  complet- 
ed his  investigatiim  into  the  affairs  of  the  com- 
pany when  the  writ  was  applied  for,  a  rehenr- 
Ing  will  not  l>e  granted,  with  leave  to  file  addi- 
tional pleadings  to  show  that  the  Commi!<BioDer 
had  finally  acted  upon  the  relator's  application 
for  the  certificate  of  anthority,  by  refusing  it, 
before  the  proceeding  was  i)eKiin,  and  that  he 
had  no  intention  of  making  farther  investiga- 
tion, where  upon  submisaion  of  the  motion  for 
rehMring  the  Commissioner  announced  to  the 
coort  that  he  was  ready  and  willing  to  proceed 


with  an  examination  Into  the  affairs  of  the  com- 
pany whenever  it  wonld  submit  Itself  thereto, 
since  it  would  be  assumed  that  bis  offer  was 
made  in  good  faith,  and  hence  nothing  would  l>e 
gained  by  granting  the  rehearing. 

On  motion  for  rehearing.     Overruled. 
For  former  opinion,  see  108  S.  W.  821. 

WIIXiIAMS,  J.  The  motion  shows  noth- 
ing to  induce  us  to  modify  the  views  express- 
ed in  the  former  opinion  upon  the  case  then 
presented  by  the  pleadings.  A  request  is 
made  for  the  granting  of  a  rehearing,  with 
leave  to  file  additional  pleadings  to  show 
that  the  req>ondent  had  finally  acted  upon 
relator's  application  for  the  certificate  of 
authority,  by  refusing  it,  before  this  pro- 
ceeding was  begun,  and  that  he  has  no  in- 
tention of  making  further  investigation.  Up- 
on the  submission  of  the  motion,  respondent, 
through  the  Assistant  Attorney  General,  rep- 
resenting him,  announced  to  the  court  that 
he  was  ready  and  willing  to  proceed  with  an 
examination  Into  the  affairs  of  the  relator 
whenever  It  should  submit  itself  thereto.  We 
must  assume  that  this  was  done  In  good 
faith,  and  therefore  conclude  that  nothing 
would  be  gained  by  granting  the  leave  pray- 
ed for. 

The  motion  is  overruled. 


WHITTAKER  et  al.  v.  THAYER  et  al. 
(Snpreme  Court  of  Texas.     April  1,  1908.) 

AOMIMSTIIATOBS  —  SaLE      OF     IiARD      BOUNTT 

Claim  —  Coixateb  ai.    Attack  —  Pbesuup  - 

TIONB. 

An  order  of  the  probate  court  redted  that 
an  administrator's  petition  for  leave  to  sell  the 
property  of  the  estate  stated  imder  oath  that 
the  application  was  at  tbe  request  of  decedent's 
heirs,  and  ordered  tbe  administrator  to  sell  all 
the  property  of  the  estate  with  appraisement. 
The  appraisers  reported  that  they  appraised 
"iwunty  claim  in  favor  of  Moses  Merritt  for 
1,280  acres,  No.  2,699,  at  $40."  The  account 
of  sales  showed  that  the  "tbe  Moses  Merritt 
claim  for  1,280  acres  was  sold  to  J.  A.  South- 
mayd  for  $40."  The  court  approved  the  sale 
as  made.  The  administrator's  deed,  dated  Bep- 
teml>er  1,  1845,  recited  the  sale  at  a  certain 
time  and  place  as  required  by  law  of  "the  afore- 
said bounty  claim  for  1,280  acres  granted  to 
Moses  Merritt  by  the  government  of  Texas," 
etc.,  "together  with  all  the  land  secured  thereby, 
rights,  issues,  profits,  and  claim  to  tbe  same  be- 
longing." The  deed  further  recites  that  the  ad- 
ministrator "advertised  for  sale  all  the  prop- 
erty," and  "amongst  other  property  the  bounty 
land  claim  of  Moses  Merritt  for  1,280  acres  of 
land.  No.  2,689,  issued  by  the  Secretary  of 
War,"  and,  further,  "the  said  Iwunty  land  claim 
for  1,280  acres  was  struck  off  and  sold,"  and 
tbe  deed  conveyed  "the  aforesaid  l>ounty  claim. 
•  •  •  "  Field  notes,  dated  July  25, 1845,  show 
that  the  land  in  controversy  was  located  by  vir- 
tue of  the  bounty  warrant  Beld,  that  tbe  pro- 
ceedings contained  descriptive  matter  sufficient 
to  convey  the  title  to  the  land,  in  the  absence 
of  evidence  that  land  was  not  sold,  and  after 
this  lapse  of  time  it  must  l>e  presumed  tliat  a 
valid  sale  was  made  of  that  which  the  estate  pos- 
sessed, and  which  was  subject  to  'sale,  and  not 
that  a  void  sale  was  made  of  the  land  certificate 
after  the  land  liad  been  located,  and  tbe  certifi- 
cate, therefore,  merged  in  the  land  and  not  sub- 
ject to  sale. 
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Certified  Questions  from  Court  of  Civil  Ap-  ; 
peals  of  First  Supreme  Judicial  District.  i 

Trespasa  to  try  title  by  W.  W.  Thayer  and  ' 
otbers  against  Jack  Whlttaker  and  others.  ' 
From  a  Judgment  for  plaintiffs,  certain  of  | 
the  defendants  appealed  to  the  Court  of  CIt-  { 
U  Appeals.    On  certified  questions. 

Fisher,  Sears  &  Campbell,  for  appellaftts. 
Baker,  Botts,  Parker  &  Garwood  and  E.  P.  & 
Otis  Hamblen,  for  appellees. 

WILLIAMS,  J.  The  Court  of  Civil  Ap- 
peals for  the  First  District  present  for  deci- 
sion the  following  certified  questions: 

"This  was  a  suit  of  trespass  to  try  title, 
brought  by  Mary  L.  Thayer,  W.  W.  Thayer, 
Maria  L.  Clark,  Harry  I.  Clark,  Mary  C. 
Skinner,  and  Edgar  Skinner  against  Jack 
Whlttaker,  Caroline  Whlttaker,  and  otbers 
in  the  district  court  of  Harris  county  for 
the  recovery  of  a  part  of  the  Moses  Merrltt 
survey  of  laud,  in  Harris  coimtj'.  From  a 
Judgment  in  favor  of  plaintiffs,  the  defend- 
ants Jack  Whlttaker  and  Caroline  'Whlttaker 
hare  appealed.  An  important  and  controlling 
question  In  the  case  was  whether  the  con- 
veyance from  Jacob  De  Cordova,  as  adminis- 
trator of  the  estate  of  Proctor  P.  Hosley,  to 
John  Allen  Southmayd,  was  a  conveyance  of 
the  certificate  by  virtue  of  which  the  land 
was  located  and  patented,  or  of  the  land  it- 
self. The  evidence  shows  that  the  estate  of 
Hosley  consisted  of  real  and  personal  prop- 
erty; that  by  virtue  of  land  warrant  No. 
2,099  the  land  was  located  July  27,  1845,  In 
two  tracts  of  640  acres  each,  and  patented 
Augtist  31,  1845.  The  application  of  sale  was 
made  to  the  probate  court  by  the  administra- 
tor July  28,  1845,  and  the  order  of  sale  was 
granted  the  same  day.  The  order  of  court 
recited  that  the  administrator  had  filed  a 
petition  praying  for  leave  to  sell  the  proper- 
ty of  the  estate,  real,  personal,  and  mixed, 
aud  under  oath  stated  that  said  application 
was  made  by  the  request  of  the  heirs  of 
Hosley ;  and  upon  said  showing  it  was  order- 
ed that  said  administrator  proceed  to  sell 
all  property  belonging  to  the  estate,  real, 
personal,  and  mixed,  with  appraisement.  The 
appraisers  reported  that  they  appraised  'boun- 
ty claim  in  favor  of  Moses  Merritt  for  1,280 
acres  No.  2,099  at  $40.'  The  account  of 
sales  showed  that  'the  Moses  Merltt  claim  for 
1,280  acres  was  sold  to  J.  A.  Southmayd  for 
$40.'  The  court  approved  the  sale  as  made. 
The  deed  from  De  Cordova,  administrator,  to 
Southmayd,  dated  September  1,  1845,  recites 
that  be  made  the  sale  on  Tuesday,  the  1st 
day  of  September,  1845,  at  the  courthouse 
door  of  Harris  county,  within  the  hours  pre- 
scribed by  law,  and  among  other  property 
•tlie  aforesaid  bounty  claim  for  1,280  acres 
of  land  granted  to  Moses  Merrltt  by  the  gov- 
ernment of  Texas,  signed  by  the  Secretary  of 
War,  and  numliered  2,099,  together  with  all 
the  land  secured  thereby,  rights,  issues,  prof- 
its, and  claim  to  the  same  belonging.'    The 


field  notes,  dated  July  25,  1845,  show  that 
the  640  acres,  of  which  the  land  in  controver- 
sy is  a  part,  was  located  by  virtue  of  said 
bounty  warrant,  'being  the  residue  of  the 
land  to  which  he  is  mtitled  by  virtue  of  land 
warrant  No.  2,699,  issued  by  the  Secretary 
of  War  to  said  Merrltt,  and  by  him  transfer- 
red to  said  P.  P.  Hosley.'  The  deed  further 
recites  that  the  administrator  'advertised  for 
sale  all  the  property,  real,  personal,  and  mix- 
ed,' and  'amongst  other  property  the  bounty 
land  claim  of  Moses  Merrltt  for  1,280  acres 
of  land.  No.  2,699,  Issued  by  the  Secretary  of 
War  of  this  republic,  •  •  •  ■  and,  further, 
'the  said  bounty  land  claim  for  1,280  acres 
was  struck  off  and  sold.'  The  deed  conveys 
'the  aforesaid  bounty  claim  for  1,280  acres 
of  land,  granted  to  Moses  Merritt  by  the 
government  of  Texas,  signed  by  the  Secre- 
tary of  War,    •    •    •    and  numbered  2,699.' 

"On  the  trial  in  the  court  below  the  intro- 
duction of  the  deed  in  question  was  season- 
ably objected  to  on  the  ground  that  it,  and 
the  proceedings  In  the  estate  of  Hosley,  show- 
ed that  the  administrator  sold  the  certificate 
for  the  land  after  it  had  been  located,  and 
that  therefore  the  sale  was  void.  On  a  for- 
mer appeal  of  this  case  the  Court  of  Civil 
Appeals  of  the  Fourth  District,  on  passing 
upon  a  like  objection,  held :  "The  first,  second, 
and  third  [assignments]  Insist  that  the  con- 
veyance from  J.  De  Cordova,  administrator 
of  the  estate  of  Proctor  P.  Hosley,  to  John 
Allen  Southmayd,  dated  September  1,  184.j, 
sold  the  certificate,  and  not  the  land  (the  land 
at  that  time  having  been  located  and  pat- 
ented), and  that  the  sale  was  void  for  that 
reason.  We  do  not  agree  with  this.  The 
proceedings  had  In  the  probate  court  concern- 
ing the  sale  and  conveyance  Indicate  that  the 
property  intending  to  be,  and  which  was, 
sold,  was  land,  and  upon  the  face  of  these 
proceedings  the  courts  cannot  declare  other- 
wise.' 86  S.  W.  366.  On  the  present  appeal, 
this  court.  In  passing  on  the  same  question, 
after  quoting  the  above  language  from  the 
opinion  of  the  court  of  the  Fourth  district, 
say:  'We  are  not  inclined  to  agree  to  that 
conclusion ;  but,  in  view  of  the  fact  that  the 
case  was  last  tried  In  the  court  below  uimn 
this  ruling,  we  do  not  think  that  we  should 
disturb  the  Judgment  on  the  ground  present- 
ed in  this  assignment'  The  appellees  having 
filed  In  this  court  a  motion  to  certify  the 
question  to  the  Supreme  Court,  and  because 
we  are  not  inclined  to  agree  with  the  deci- 
sion rendered  by  the  Court  of  Civil  Appeals 
of  the  Fourth  District  as  expressed  in  the 
above  quotation,  we  respectfully  certify  for 
your  decision  the  following  questions: 

"(1)  Do  the  facts  above  set  out  evidence  a 
sale  of  the  land,  or  only  of  the  land  certifi- 
cate? 

"(2)  Did  the  sale  and  conveyance  pass  title 
to  the  land?" 

In  answer  to  the  questions  we  deem  it  suffi- 
cient to  say  that  we  agree  with  the  opinion, 
expressed  by  the  Court  of  Civil  Appeals  for 
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tbe  Fonrtb  District  on  tiie  former  appeal, 
"that  ni>oii  the  face  of  these  proceedings  the 
court  cannot  declare"  that  the  sale  was  of 
the  certificate  or  warrant  only,  and  not  of 
the  land.  Those  proceedings  contain  descrii)- 
tlve  matter  sofficient  to  convey  the  title  to 
tbe  land,  in  the  absence  of  evidence  that  land 
was  not  sold;  and,  after  this  lapse  of  time, 
it  shoold  be  presumed  that  a  valid  sale  was 
made  of  that  which  the  estate  possessed,  and 
which  was  subject  to  sale,  and  not  that  a 
void  sale  was  made  of  tbe  certificate,  which 
under  the  doctrine  of  East  v.  Dugan,  79  Tex. 
329,  15  S.  W.  273.  had  been  merged  In  the 
land  and  was  no  l<mger  the  subject  of  such 
a  sale. 


FT.  WORTH  &  D.  O.  RT.  CO.  v.  J.  O. 
WOOIiDRIDOE  &  SON. 

(Supreme  Court  of  Texas.     April  8,  1908.) 

Lahdlobd  akd  Tbnakt  —  Lease  —  Tebmina- 

TION. 

Defendant  leased  to  J.  a  piece  of  land  on  its 
right  of  way  for  one  year  for  a  coal  bin.  The 
leaae  provided  that  defendant  should  not  be  lia- 
ble for  any  loss  by  fire  to  the  lessee,  and  that 
the  lease  should  be  terminated  if  J.  should 
abandon  the  premises.  Some  time  during  the 
year  J.  sold  the  house  and  coal  tnisiness  to  H. 
He  did  not  have  defendant's  consent  to  assign 
the  lease,  and  did  not  attempt  to  do  so.  During 
the  same  year  H.  leased  the  house  to  M.,  who 
turned  over  his  lease  to  plaintiffs,  and  the  build- 
ing was  destroyed  by  fire  while  in  their  posses- 
sion. Held,  that  plaintiffs  were  not  bound  by 
tbe  provision  of  the  lease  between  defendant  and 
J.,  since  upon  J.'s  abandonment  of  the  premises 
the  lease  was  terminated  by  its  express  terms, 
and  the  subsequent  occupiers  were  tenants  at 
will  of  defendant 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District. 

Action  by  J.  C.  Wooldrldge  &  Son  against 
the  Ft  Worth  &  Denver  City  Railway  Com- 
pany. From  a  Judgment  of  the  Court  of 
Civil  Appeals  (105  S.  W.  845),  affirming  a 
Judgment  for  plaintiff,  defendant  brings  er- 
ror.   Afilrmed. 

Spoonts,  Thompson  &  Barwlse,  J.  M.  Cham- 
bers, and  D.  B.  Decker,  for  plaintiff  in  error. 
O.  A.  Brown,  for  defendant  In  error. 

GAIN  BS,  C.  J.  This  suit  was  brought  by  the 
defendants  in  error  to  recover  of  the  plain- 
tiff in  error  the  value  of  200  tons  of  coal, 
which  was  alleged  to  have  been  destroyed 
by  fire  caused  by  tbe  negligence  of  the  rail- 
road company.  The  defense  was  that  the 
building  in  which  the  coal  was  stored  at  the 
time  of  the  fire  was  upon  a  part  of  the  right 
of  way  of  the  defendant  company  which  had 
been  leased  under  a  contract  which  contained 
a  stipulation  exempting  tbe  company  from 
liability  from  loss  caused  by  fire  proceeding 
from  Its  engines.  The  plaintiffs  recovered  a 
Judgment,  which,  upon  appeal  to  the  Court 
of  Civil  Appeals,  was  affirmed.  When  we 
granted  the  writ  of  error  we  were  under  the 
impression  that  tbe  plaintiffs  were  either  as- 


signees or  sublessees  undei;  that  lease — a  mis- 
apprehension which  arose  from  the  fact  that 
the  Court  of  Civil  Appeals,  without  any  de- 
tail of  tine  testimony  upon  tbe  point,  in  its 
opinion  on  a  former  appeal,  bad  treated  them 
as   subtenants. 

It  Is  disclosed  by  the  evidence  that  on  the 
Ist  of  January.  1899,  the  defendant  com- 
pany leased  for  the  term  of  one  year  to  one 
Jones  a  parcel  of  land  on  its  right  of  way 
for  the  erection  and  use  of  a  coal  bin.  and 
that  the  contract  contained  the  stipulation 
exempting  tbe  company  from  liability  for 
any  loss  caused  by  fire.  Under  the  terms  of 
the  lease  the  buildings  erected  on  the  land 
were  to  remain  the  property  of  tbe  lessee. 
Some  time  during  the  year  Jones  sold  tbe 
house  and  his  coal  business  to  one  Hix.  He 
testified  that  he  did  not  have  appellants'  con- 
sent to  assign  the  lease,  and  did  not  attempt 
to  do  so.  Some  time  in  the  fall  Hlx  leased 
the  house  to  one  Moorman,  who  testified  as 
to  the  transaction:  "When  I  acquired  the 
coal  bin  lease  by  me  to  Wooldt'idge  &  Bro. 
from  Mr.  Hix,  Mr.  Hix  never  said  anything 
about  turning  over  to  me  tbe  lease  contract 
with  the  railroad  company ;  and  when  I  ob- 
tained the  bin  from  Mr.  Hlx.  I  did  not  un- 
dertake to  take  any  lease  from  Hix.  I  Just 
took  the  bouse  alone.  If  Mr.  Hix  had  any 
contract  with  the  railroad  company.  I  knew 
nothing  about  it  whatever.  Tbe  railroad . 
company  never  said  anything  to  me  about 
having  leased  the  premises  that  I  know  of. 
I  never  said  anything  to  the  railroad  com- 
pany about  my  lease.  I  Just  unloaded  coal 
into  the  bin  and  throwed  it  out.  I  leased  the 
house  for  the  purpose  of  using  it  In  tbe  coal 
business.  I  kept  tbe  house  about  two  weeks, 
as  well  as  I  remember.  I  leased  it  in  the 
fail  of  1899,  some  time.  I  nev&r  had  any 
agreement  with  Mr.  Wooldrldge  whereby  I 
was  to  have  the  use  of  the  bin  any  more  dur- 
ing that  year.  I  Just  turned  over  my  con- 
tract to  him."  Marvin  Wooldrldge,  who,  pre- 
sumably as  agent,  made  the  contract  for  the 
lease  of  the  house  from  Moorman,  testified 
that  be  knew  nothing  about  any  lease  from 
the  railroad  company  to  Jones.  Under  these 
facts  we  fail  to  see  how  Wooldrldge  &  Bro. 
became  bound  by  the  terms  of  the  contract 
between  Jones  and  the  defendant  company. 
They  were  not  parties  to  that  contract;  nor 
did  they  make  themselves  such  by  taking  an 
assignment  of  it,  or  by  becoming  subtenants. 
When  Hlx  took  iHmsesslon  after  his  purchase 
from  Jones,  he  became  a  tenant  at  will  of 
the  railroad  company.  The  lease  contract 
contained  a  provision  that,  should  Jones 
abandon  the  premises,  the  lease  should  be 
determined.  Jones  sold  out  to  Hlx  and  quit 
the  business.  Hence  the  lease  was  forfeited, 
and  Hix  occupied  the  property  without  au- 
thority of  law.  The  same  may  be  said  of 
Moorman  and  of  Wooldrldge  &  Bro.,  to  whose 
rights  it  was  agreed  tbe  plaintiffs  had  suc- 
ceeded.   We  conclude  that  the  plaintiffs  were 
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not  affected  by  the  stlpnlation  In  the  Jones 
lease  which  exempted  the  company  from  lia- 
bility for  loes  by  fire,  and  tiiat  therefore  the 
court  did  not  err  in  refusing  to  Instruct  a 
verdict  for  the  defendant  company. 

We  think  that  no  reversible  error  is  point- 
ed oat  in  plaintiff  in  error's  other  assign- 
ments of  error,  and  therefore  the  Judgment 
of  the  district  court  and  that  of  the  Ck>urt 
of  CItU  Appeals  are  affirmed. 


SUPREME  LODGE  KNIGHTS  AND  LA- 
DIES OF  HONOR  V,  PAYNE. 

(Supreme  Court  of  Texas.    April  1,  1906.) 

Insubanck  —  Application  —  Wabranties  — 
Bbeach. 

A  mutual  benefit  certificate  provided  that 
the  answers  in  the  application  and  the  medical 
examiner's  report  were  made  a  part  of  the  cer- 
tificate. At  the  foot  of  the  examiner's  report 
insured  declared  that  the  answers  as  written 
were  as  given  by  herself  to  the  medical  exam- 
iner, and  in  the  body  of  the  report  she  declared 
that  she  agreed  with  the  foregoing  answers  and 
statements,  and  the  answers  to  gnestions  pro- 
pounded to  her  by  the  medical  examiner  were 
warranted  to  be  true,  and  that  such  answers  and 
statements,  together  with  her  application  for 
membership,  should  form  the  basis  of  her  agree- 
ment with  the  order,  and  constitute  a  warranty. 
Beld  that,  where  insured  misstated  that  she  was 
not  then  pregnant  in  the  examiner's  report,  the 
certificate  was  invalid,  though  there  was  no  in- 
.  tentional  misstatement,  and  both  the  insured 
and  the  examining  physician  were  deceived  as  to 
her  condition,  and  though  she  died  from  other 
causes. 

Certified  Questions  from  Court  of  Civil  Ap- 
peals of  Fifth  Supreme  Judicial  District. 

Action  by  Charles  J.  Payne  against  the  Su- 
preme Lodge  Knights  and  Ladles  of  Honor. 
Judgment  for  plaintiff,  from  which  defendant 
appealed  to  the  Court  of  CHvll  Appeals.  On 
certified  questions. 

Locke  &  Locke,  for  appellant.  Cockrell  & 
Gray  and  H.  C.  Hughes,  for  appellee. 

BROWN,  J.  This  Is  a  certified  question 
from  the  Court  of  Civil  Appeals  for  the  Fifth 
district  The  statement  and  questions  are  aa 
follows: 

"Charles  J.  Payne  brought  this  action  to  re- 
cover upon  a  policy  ot  Insurance  or  benefit 
certificate  of  $2,000  issued  in  his  favor  by  the 
appellant.  Supreme  Lodge  Knights  and  Ladles 
of  Honor,  on  the  life  of  bis  wife,  Mary  J. 
Payne.  The  appellant  defended  on  the  ground 
that  certain  warranties  contained  in  the  con- 
tract of  Insurance  bad  been  breached,  by  rea- 
son of  which  it  bad  been  discharged  from  all 
liability.  To  this  defense  appellee  pleaded 
an  estoppel,  that  the  subject-matter  thereof 
was  not  material  to  the  risk,  and  did  not  con- 
tribute to  the  death  of  Mrs.  Payne.  Upon  the 
conclusion  of  the  evidence  appellant  request- 
ed the  following  instruction:  'You  are  in- 
structed that  under  the  undisputed  facts  as 
shown  by  the  competent  evidence  introduced 
in  this  case  the  plaintiff  ia  not  entitled  to  re- 


cover. You  will  theref(»«  retnm  a  verdict 
in  favor  of  the  defendant'  This  Instmction 
was  refused,  and  the  case  submitted  to  the 
Jury  upon  special  issues.  Uikmi  the  findings 
of  tlie  Jury  Judgment  was  rendered  for  appel- 
lee, and  appellant  has  appealed  the  case  to 
this  court 

"The  appellant  is  a  mutnal  relief  associa- 
tion organized  and  chartered  under  the  lawa 
of  the  state  of  Indiana.  It  lias  no  capital 
stock,  and  the  relief  fund  Is  created  and  sus- 
tained by  assessments  made  upon  its  members 
in  accordance  with  its  by-laws,  llie  affairs 
of  the  association  are  conducted  by  lodges,  a 
quorum  of  whose  members  meet  in  tlieir  re- 
spective lodgerooms  at  stated  times  for  the 
transaction  of  business.  The  benefit  certifi- 
cates Issued  to  its  members  are  issued  in  con- 
sideration of,  and  upon  the  fiiltti  of,  written 
and  printed  applications  therefor,  to  which  is 
attached  and  made  a  part  thereof  what  is 
known  as  the  'Medical  Examiner's  Certificate.' 
Forming  a  part  of  this  last-mentioned  certifi- 
cate is  the  'appellant's  statement  to  the  med- 
ical examiner,'  which  consists  of  printed  ques- 
tions and  answers  relating  to  the  health,  phys- 
ical condition,  etc,  of  the  applicant  Dr.  J. 
H.  Erwln,  the  medical  examiner  of  appellant, 
examined  Mrs.  Payne  on  May  6,  1905,  and 
prepared  the  application  upon  which  the  poli- 
cy or  certificate  sued  on  was  Issued.  This 
certificate  recites:  'This  relief  fund  certifi- 
cate is  issued  upon  the  following  express  con- 
ditions: First,  that  the  statements  made  by 
the  member  In  the  contract  known  as  "Applica- 
tion for  Membership"  in  relief  fund  and  an- 
swers to  questions  In  applicant's  statement  to 
the  medical  examiner  known  as  "Medical  Ex- 
aminer's Certificate,"  upon  the  faith  of  which 
this  relief  fund  certificate  is  issued,  are  true, 
and  shall  be  treated  as  warranties.'  Follow- 
ing the  questions  and  answers  thereto  as  con- 
tained In  the  applicant's  statement  to  the  med- 
ical examiner  referred  to  in  the  foregoing 
recitation  Is  a  printed  agreement  signed  by 
Mrs.  Payn^,  reading  thus:  'I  hereby  declare 
and  agree  that  the  foregoing  answers  and  the 
statements  and  the  answers  to  the  questions 
propounded  to  me  by  the  medical  examiner 
are  warranted,  to  be  true.  And  I  acknowl- 
edge and  agree  that  my  said  answers  and 
statements  in  this  medical  examination,  to- 
gether with  my  application  for  membership, 
shall  form  the  basis  of  my  agreement  with 
the  order,  and  constitute  a  warranty.  I  here- 
by make  my  medical  examination  a  part  of 
my  application  for  membership,  and  agree 
that  my  said  application  and  medical  exam- 
ination shall  be  considered  a  part  of  my  relief  ' 
fund  certificate.  I  hereby  declare  •  •  • 
that  the  answers  as  wrltt«i  herein  are  as 
given  by  myself  to  the  medical  examiner. 
*  *  *'  Among  the  questions  and  answers 
appearing  aI>ove  said  agreement  are  the  fol- 
lowing: 'Are  yon  pregnant  at  this  time?  An- 
swer: No.  Are  your  menses  regular?  An- 
swer: Yes.    Do  you  know  that  in  your  appU- 
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cation  for  relief  fund  membership  jan  war- 
rant the  correctness  and  trath  of  yonr  an- 
swers to  all  questions  propounded  to  you  by 
the  medical  examiner  on  this  blank,  and  that 
if  your  answers  to  such  questions  are  not 
true  that  your  relief  fund  certificate,  If  Issued; 
would  be  null  and  void?  Answer:  Yes.'  At 
the  time  Mrs.  Payne  was  examined  for  the 
policy  In  salt  she  was  In  fact  pregnant,  and 
on  October  17,  1006,  6  months  and  12  days 
after  the  examination,  she  gave  birth  to  a  liv- 
ing child,  and  on  October  31,  1905,  she  died. 
The  child  was  well  developed,  and  not  differ- 
ent  from  other  newly  bom  babies.  It  surviv- 
ed Its  mother  16  days,  dying  November  16, 
1006.  In  answering  that  her  menses  were 
regular,  and  that  she  was  not  pregnant,  Mrs. 
Payne  acted  in  good  faith,  believing  such  an- 
swers to  be  true.  She  disclosed  to  appel- 
lant's medical  examiner  in  making  said  an- 
swers fully  all  the  facts  known  to  her  touch- 
ing the  Irregularity  of  her  menses,  and  wheth- 
er or  not  she  was  then  pregnant  She  was, 
however,  at  the  time  of  her  examination,  the 
mother  of  two  children.  Dr.  Erwin,  appel- 
lant's medical  examiner,  did  not  know  at  the 
time  he  examined  Mrs.  Payne  that  she  was 
then  pregnant ;  and  appellant  would  not  have 
accepted  the  application  of  Mrs.  Payne  for 
the  certificate  sued  on  If  it  had  known  that 
she  was  then  pregnant.  There  was  testimony 
tending  to  show  that  Mrs.  Payne  died  from 
malarial  fever,  and  the  Jury  found  that  her 
inenses  were  regular  at  the  time  of  her  med- 
ical examination,  and  that  her  statements 
that  they  were  regular  and  that  she  was  not 
pregnant  were  not  material  to  the  risk  assum- 
ed by  appellant  in  issuing  the  policy,  and  that 
her  pregnancy  did  not  contribute  to  her  death. 
The  specific  question,  whether  Dr.  EJrwln  dic- 
tated, advised,  or  suggested  the  answers  of 
Mrs.  Payne,  that  her  menses  were  regular  and 
that  she  was  not  pregnant,  does  not  seem  to 
have  been,  asked,  and  was  not  submitted  by 
the  court  to  the  Jury  for  their  determination. 
"Dr.  J.  H.  Erwin,  appellant's  medical  ex- 
aminer, who  was  authorized  by  appellant  to 
ask  the  questions  and  write  down  the  answers 
appearing  In  Mrs.  Payne's  application,  after 
stating  that  be  had  conducted  the  examina- 
tion of  Mrs.  Payne,  etc.,  testified  (giving  the 
questions  and  answers  Just  as  they  appear  in 
the  record),  as  follows:  'Q.  At  the  time  you 
conducted  this  examination  did  you  ask  the 
applicant,  Mrs.  Payne,  the  question  as  to 
whether  or  not  her  menses  were  regular?  A. 
Tes,  sir.  Q.  Doctor,  you  were  aware  of  the 
presence  In  this  application  of  the  statement 
that  the  answer  "Don't  know"  would  not  be 
accepted,  were  you  not?  A.  Yes,  sir.  Q.  You 
were  also  acquainted  with  the  direction  that 
the  medical  examiner  will  put  such  other 
questions  bearing  on  the  case  as  you  may 
think  proper.  You  knew  that  was  in  there  at 
the  time?  A.  Yes,  sir.  Q.  Now,  when  you 
asked  Mrs.  Payne  If  her  menses  were  regular, 
what  reply  did  she  make,  Doctor?    A.  She 


said  as  a  rule  they  were.  Q.  As  a  rule  they 
were?  A.  She  missed  sometimes,  but  as  a 
rule  they  were  regular.  Q.  She  was  regular? 
A.  Yes,  sir.  Q.  Then,  you  put  down — what 
did  you  put  down?  A.  How  did  I  answer? 
Q.  Yes,  sir.  A.  I  answered  that  they  were 
regular.  Q.  Ton  answered  it?  A.  Yes,  sir. 
Q.  Yes,  sir;  now.  Doctor,  as  a  physician, 
what  would  you  say  with  respect  to  the  reg- 
ularity or'  irregularity  of  a  woman's  menses. 
If,  during  married  life  of  11  or  12  years,  they 
came  regularly  9  or  10,  or  11  or  12,  or  nine- 
tentbs  or  twelve-thirteenths  of  the  time,  and 
occasionally  missed  a  month,  would  you  say 
she  menstruated  regularly  or  irregularly?  A. 
I  would  usually  regard  her  as  being  regular. 
Q.  The  occasional  missing  for  special  causes 
would  not  make  it  an  Irregular  menstruation? 
A.  No,  sir.  Q.  Now  then,  Doctor,  did  you 
ask  her  the  question  as  to  whether  or  not  she 
was  pregnant?  A.  Yes,  sir.  Q.  What  was  her 
answer?  A.  Well,  as  well  as  I  remember, 
she  said  that  she  did  not  know,  but  that  she 
did  not  reckon  that  she  was.  Q.  That  she 
did  not  know,  but  she  did  not  reckon  that  she 
was?  nien  what  occurred?  A.  I  explained 
to  her  In  case  she  was  it  was  no  use  to  exam- 
ine her;  that  they  wouldn't  accept  her  appli- 
cation, if  she  was  pregnant;  and  she  said 
that  she  sometimes  missed,  but  came  around 
all  right,  and  that  she  did  not  believe  that  she 
was  pregnant  Q.  Was  anything  said  about 
the  other  symptoms  at  the  time?  A.  I  don't 
remember.  I  know  that  we  discussed  it  pret- 
ty thoroughly  before  I  answered  the  question, 
and  she  concluded  that  she  was  not  pregnant. 
Q.  What  did  you  conclude  from  her  state- 
ments? A.  I  did  not  think  that  she  was.  Q. 
You  did  not  think  she  was.  Were  there  any 
evidences  of  pregnancy  except  the  missing  of 
her  menstruations?  A.  No,  sir.  Q.  There 
were  none?  A.  No,  sir.  Q.  Doctor,  did,  or 
did  she  not — how  did  she  answer  the  question 
you  put  to  her?  How  did  she  answer  the 
questions,  in  a  straightforward  manner?  A. 
Yes,  sir.  Q.  Did  you  and  she  discuss  the  mat- 
ter fully?    A.  The  examinations?    Yes,  sir.' 

"Dr.  Baird  testified  that  he  bad  heard  of  a 
few  cases  where  women  menstruated  all  dur- 
ing pregnancy,  and  had  seen  cases  where  they 
menstruated  during  the  first  few  months. 

"The  members  of  this  court  differ  as  to  how 
some  of  the  issues  of  law  arising  on  the  ap- 
peal should  be  decided,  and  deem  it  advisable 
to  certify  to  the  honorable  Supreme  C!ourt  of 
Texas  the  following  questions  for  adjudica- 
tion: 

"Question  1.  When  an  applicant  for  In- 
surance is  examined  by  the  insurer's  medi- 
cal examiner,  and  signs  a  written  report  of 
that  examination,  consisting  of  questions  pro- 
pounded and  answers  made  thereto  for  sub- 
mission to  the  officers  of  the  insurer  in  a  dis- 
tant state,  and  warrants  that  the  answers  as 
contained  in  the  written  report  are  as  given 
by  him  to  the  medical  examiner,  can  his 
beneficiary  avoid  the  effect  of  the  answers 
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contained  In  the  written  report  by  testimony 
that  other  answers  in  fact  were  given  to  the 
medical  examiner? 

"Question  2.  Where  an  applicant  for  Insur- 
ance states  fully  and  truthfully  all  the  factn 
known  to  her  touching  the  irregularity  of 
her  menses,  and  whether  or  not  she  was  then 
I)regnant,  and  the  medical  examiner  of  the 
company,  authorized  to  ask  the  questions  and 
write  the  answers,  dictates  or  advises  the 
answer,  or,  putting  his  own  construction  upon 
the  facts,  deduces  an  erroneous  answer,  which 
he  suggests  or  assures  the  applicant  is  the 
proper  answer  upon  the  facts  stated,  and 
writes  such  answer  down,  will  proof  of  such 
assurance,  or  that  the  answer  was  bo  dictated, 
advised,  or  suggpstcd  by  the  medical  examin- 
er, operate  to  estop  the  company  from  ques- 
tioning the  truth  of  the  answer? 

"Question  3.  From  the  facts  stated,  and 
the  testimony  of  Dr.  J.  H.  Erwin  quoted,  was 
the  Jury  authorized  to  infer,  or  is  this  court 
authorized  to  Infer,  that  appellant's  medical 
examiner,  Dr.  Erwin,  did  dictate,  advise,  or 
suggest  the  answer  of  Mrs.  Payne  that  she 
was  not  pregnant,  or  assure  her  that  It  was 
the  proper  answer  upon  the  facts  stated  by 
her  to  him? 

"Question  4.  Did  the  trial  court  err  in  re- 
fusing to  instruct  the  Jury,  as  requested  by 
appellant,  to  return  a  verdict  In  its  faror?" 

The  answer  to  question  4  lualces  it  unnec- 
essary to  answer  the  first  three  questions. 
To  the  fourth  question  we  answer  that  the 
court  should  have  instructed  the  Jhry  to  re- 
turn a  verdict  in  favor  of  the  defendant 
Tlie  certificate  provides  that  the  answers  in 
the  application  and  the  medical  examiner's 
report  are  made  a  part  of  the  certificate 
whereby  Mrs.  Payne  warranted  the  answer 
made  to  the  question  "whether  or  not  she 
was  at  the  time  pregnant"  to  be  true;  that 
is,  she  warranted  that  she  was  not  at  that 
time  pregnant,  and  that  the  answer  as  record- 
ed by  the  medical  examiner  was  the  answer 
she  gave  to  the  question.  The  fact  war- 
ranted, being  untrue,  rendered  the  certificate 
void.  Insurance  Co.  ▼.  Plnson,  94  Tex.  555, 
63  S.  W.  531.  In  the  case  cited  the  court 
said:  "The  statements  and  agreements  con- 
tained in  the  application  are  expressly  made 
a  part  of  the  policy,  and  must  be  given  the 
same  force  as  if  written  Into  the  policy  It- 
self. Goddard  v.  Insurance  Co.,  67  Tex.  71, 
1  S.  W.  !>0(i.  GO  Am.  Rep.  1. 

It  is  Insisted  by  appellee  that  this  certif- 
icate of  relief  comes  within  the  rule  an- 
nounced in  Insurance  Co.  v.  Ilazlewood,  75 
Tex.  347,  12  S.  W.  623.  7  L.  R.  A.  217,  16  Am. 
St.  Rep.  893,  in  these  words:  "In  the  case  be- 
fore us  the  agreement  of  the  insured  was 
that  his  answers  made,  or  to  be  made,  to  the 
medical  examiner,  were  warranted  to  be  true. 
He  did  not  warrant  that  his  answers  would 
be  written  down  correctly  by  the  medical  ex- 
aminer, or  that  the  answers  given  by  him 
would  be  correctly  reported  to  the  company." 
In  the  case  before  us  Mrs.  Payne  made  this 


declaration  at  the  end  of  the  examiner's  re- 
port, which  she  signed,  to  wit:  "I  hereby  de- 
Clare  *  •  •  that  the  answers  as  written 
herein  are  as  given  by  myself  to  the  medical 
examiner."  And  In  the  body  of  the  report 
of  the  medical  examiner  she  says:  "I  here- 
by declare  and  agree  that  the  foregoing  an- 
swers and  statements  and  the  answers  to  the 
questions  propounded  to  me  by  the  medical 
examiner  are  warranted  to  be  true,  and  I 
acknowledge  and  agree  that  my  said  answers 
and  statements  In  this  medical  examination, 
together  with  my  application  for  membership, 
shall  form  the  basis  of  my  agreement  with 
the  order,  and  constitute  a  warranty."  The 
declaration  of  Mrs.  Payne  at  the  bottom  of 
the  medical  examiner's  report  that  the  an- 
swers recorded  were  the  same  that  she  gave 
is  entitled  to  much  weight,  for  it  put  Mrs. 
Payne  on  notice  that  reliance  was  placed 
upon  her  for  their  truth.  Doubtless  that  dec- 
laration was  required  In  order  to  secure  the 
personal  superviBion  of  the  answers  by  the 
applicant,  and  to  avoid  this  class  of  defenses. 
It  is  a  reasonable  and  proper  requirement. 
The  terms  of  the  contract  are  more  forci- 
ble than  any  argument  that  could  be  made 
in  the  application  of  the  law  to  this  case. 
There  is  no  evidence  which  tends  to  show 
any  fraud  on  the  part  of  the  medical  exam- 
iner, nor  anything  which  would  indicate  that 
there  was  any  undue  Influence  or  improper 
methods  used  to  secure  the  answers  given. 
Dr.  Erwln  and  Mrs.  Payne  were  both  deceived 
as  to  her  condition ;  therefore  the  warranty 
must  be  enforced. 

We  hold  that  upon  the  face  of  the  contract 
there  is  no  right  of  action  against  the  ap- 
pellant. 


AUTRT  et  al.  v.  REASOR  et  al. 
(Supreme  Court  of  Texas.    April  1,  1908.) 

1.  HoMESTBAD— Acquisition— Extent  of  Oc- 
cupancy. 

Where  a  parcel  of  land  is  detached  from 
the  homestead  proper,  and  is  rented  to  tenants 
for  a  part  of  the  crops,  and  the  crops  are  direct- 
ly appropriated  to  the  support  of  the  familv. 
and  the  two  tracts  do  not  together  exceed  200 
acres,  the  detached  tract  is  impressed  with  the 
character  of  a  homestead,  and  is  a  part  of  the 
homestead,  under  the  Constitution  providing 
that  detached  parcels  may  be  used  for  the  par- 
pose  of  a  home. 

[Ed.  Note.— For  cases  in  point  see  Cent  Di». 
vol.  25,  Homestead,  {§  100-104.] 

2.  Tenancy   in   Cokkon  —  Liabilities   of 

Tenants— Rents. 

A  tenant  in  common,  who  does  not  denv  the 
right  of  bis  co-tenant  and  does  not  refuse  to  ad- 
mit him  to  possession,  but  merely  uses  the  land 
for  himself,  is  not  responsible  to  the  co-tenant 
for  rents ;  but  a  co-tenant  by  denying  the  right 
of  another  tenant  in  the  land,  and  Reading  lim- 
itations against  him,  is  liable  for  ttie  rent  and 
cannot  complain  i)ecause  the  valne  thereof  was 
set  off  DKEiinst  the  value  of  improvements  made 
by  him  on  the  land. 

Error  to  (Tourt  of  Civil  Appeals  of  Secoud 
Supreme  Judicial  District. 
Action  by  John  Rcnsor  and  others  against 
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F.  M.  Autry  and  others.  There  was  a  Judg- 
ment of  the  Court  of  Civil  Appeals  affirm- 
ing a  judgment  for  plaintlflFs,  and  defendants 
bring  error.    Affirmed. 

Potter  &  Potter,  for  plaintlCTB  In  error. 
Stuart  tc  Bell,  for  defendants  in  error. 

GAINES,  C.  J.  This  suit  was  brought  bj 
John  Reasor  and  four  other  children  of  John 
J.  Reasor,  deceased,  to  recover  each  a  one- 
seventh  Interest  in  three  surveys  of  land  in 
Cooke  county.  The  nature  of  the  contro- 
versy is  shown  by  the  flndiiigs  of  fact  by 
the  trial  judge,  which  wc  here  Insert:  "The 
plaintiffs  are  five  of  the  seven  children  of 
Jolin  J.  Reasor,  who  died  intestate  in  1894, 
and  of  his  wife,  Amanda  Reasor,  who  died 
intestate  on  June  22,  1891.  John  J.  Reasor 
at  the  time  of  his  death,  and  continuously 
prior  thereto  for  a  period  of  probably  20 
years,  resided  upon  a  tract  of  90  acres  of 
land  in  the  southeast  part  of  Cooke  coun- 
ty, and  farmed  thereon.  John  J.  Reasor, 
while  residing  on  the  90  acres,  on  November 
29,  1882,  purchased  the  29-acre  tract  out  of 
the  Ward  survey,  described  In  the  petition 
and  judgment,  and  on  the  6th  day  of  Octo- 
ber, 1884,  purchased  the  lO-acre  tract  de- 
scribed In  the  petition  and  judgment,  which 
adjoins  the  29-acre  tract.  These  two  tracts 
make  39  acres  lying  within  one-half  mile  of 
the  90-acre  tract  by  direct  line,  but  three- 
fourths  of  a  mile  by  the  road.  These  two 
tracts  were  cultivated  land  when  bought  by 
John  J.  Reasor,  and  the  29^arre  tract  had  a 
small  resident  bouse  and  some  other  Improve- 
ments of  triaing  value  on  it  John  J.  Reas- 
or never  cultivated  the  39  acres,  or  any  part 
of  It,  by  himself,  or  through  any  one  else, 
but  rented  the  same  from  the  time  of  pur- 
chase to  the  time  of  his  death  to  yearly 
tenants,  who  paid  for  the  use  of  the  same 
the  usual  rental  of  one-third  and  one-fourth 
of  the  crops.  John  J.  Reasor  occasionally 
hauled  his  part  of  the  rent  to  his  residrnce  on 
tlie  90-acre  tract,  and  there  used  the  same 
for  the  support  of  himself  and  family.  This 
use  of  the  39  acres  by  John  J.  Reasor  rent- 
ing It  and  using  the  rents  for  the  support 
of  himself  and  family  made  it  a  part  of  his 
homestead,  and  continued  to  be  until  bis 
death.  Shortly  afterwards  John  J.  Reasor 
purchased  a  tract  of  106%  acres  a  mile  dis- 
tant from  the  90-acre  traci,  which  was  part- 
ly In  cultivation,  and  which  said  Reasor  in 
like  manner  rented  and  received  tlie  rents, 
and  In  addition  obtained  firewood  and  tim- 
ber from  the  106%-acre  tract,  but  this  land 
at  the  time  of  his  death  was  mortgaged 
for  unpaid  purchase  money,  and  when  sold 
by  the  administrator  to  satisfy  the  mort- 
gage merely  satisfied  the  mortgage  debt 
Still  later  on,  April  9,  1892,  John  J.  Reasor 
purchased  a  2-acre  tract  described  In  the 
petition,  which  lies  near,  but  on  the  opposite 
side  of  the  road  from  the  29-acre  tract  This 
tract  never  became  a  part  of  the  homestead 
of  John  J.  Reasor,  becnuso  the  amount  suf- 


ficient to  make  up  the  200  acres  In  addition  to 
the  90  acres  and  the  30  acres  had  to  be 
taken  from  the  106^acre  tract  John  J. 
Reasor  was  Insolvent  at  the  time  of  bis  death. 
An  administration  was  regularly  opened  upon 
bis  estate  in  the  county  court  for  Cooke  coun- 
ty, Tex.,  and  the  three  tracts  of  land  de- 
scribed In  plaintiff's  petition  were  inventoried 
as  a  part  of  his  estate,  and  the  90-acre  tract 
was  mentioned  in  the  Inventory  as  being 
the  homestead.  The  41  acres,  consisting  of 
the  29-acre,  the  10-acre,  and  the  2-acre  tracts, 
were  all  sold  under  order  of  the  county  court 
for  the  payment  of  debts;  the  application 
showing  the  debts,  among  which  was  a  debt 
of  |10,  besides  Interest  In  favor  of  Robinson 
&  £>e  Cordova,  and  three  In  favor  of  Mrs. 
Dove  aggregating  upward  of  |200,  and  one 
in  favor  of  W.  R.  Lemons  for  $148.60,  all  of 
which  were  Incurred  by  John  J.  Reasor  prior 
to  the  death  of  his  wife,  Amanda  Reasor. 
Pursuant  to  the  order  of  sale  the  41  acres 
was  regularly  sold  to  the  defendant  F.  M. 
Autry  for  a  fair  price,  and  the  sale  confirm- 
ed, and  pursuant  to  the  confirmation  F.  P. 
Robertson,  the  administrator,  on  November 
30,  1896,  conv^ed  said  41  acres  to  said  Au- 
try, which  deed  was  duly  registered  in  Cooke 
county,  Tex.,  on  the  2d  day  of  December, 
1896,  since  which  time  said  Autry  has  been 
In  actual,  exclusive,  and  peaceable  adverse 
possession  of  the  same,  and  has  paid  all 
taxes  thereon,  and  has  made  improvements 
thereon  of  considerable  value,  but  not  more 
than  sufficient  to  offset  the  value  of  the  use  of 
the  same  which  he  has  enjoyed.  All  of  the 
other  heirs  of  John  J.  Reasor  and  Amanda 
Reasor  are  barred  by  limitation,  but  the 
plaintiffs  who  Inherited  a  five-seventlis  inter- 
est in  said  land  are  not  barred,  because  they 
have  been  laboring  under  the  dlsablllt:^  of 
minority."  In  addition  to  the  facts  so  found 
one  Faulkner,  a  witness  for  defendants,  tes- 
tified that  the  29-acre  tract  was  only  partly 
In-  cultivation  when  It  was  originally  pur- 
chased by  Reasor,  and  that  he  or  his  employe 
prepared  the  whole  of  It  for  use;  that  he 
thouglit  Reasor  worked  there.  The  10  acres 
adjoins  the  other.  He  did  not  know  that 
he  ever  saw  Reasor  working  on  that  tract;, 
but  that  he,  together  with  Reasor,  gathered 
com  on  the  land.  The  Court  of  Civil  Ap- 
peals filed  no  opinion,  but  merely  adopted 
the  conclusions  of  fact  and  law  of  the  trial 
judge. 

The  assignments  of  error  in  various  forma 
question  the  conclusion  of  the  trial  Judge  that 
the  facta  were  sufficient  to  show  that  the 
29-acre  tract  and  the  10-acre  tract  became  a 
part  of  John  Rensor's  homestead ;  but  we 
are  of  the  opinion  that  his  ruling  was  cor- 
rect. In  support  ot  their  assignments  coun- 
sel for  appellants  cites  and  relies  upon  the 
case  of  Brooks  v.  Chatham,  57  Tex.  31.  But 
in  that  case  the  land  in  controversy  was  situ- 
ate about  10  miles  fr<»n  a  tract  upon  which 
the  defendant  was  residing,  and  which  he 
was  occupying  as  a  homestead.    As  we  uu- 
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derstand  the  decision,  the  effort  of  the  de- 
fendant was  not  so  much  to  show  that  the 
land  was  exempt  as  pnrtenant  to  and  a 
part  of  his  existing  homestead,  but  that  he 
had  designated  It  as  his  homestead,  and 
Intended  to  occupy  it  as  such.  After  the  at- 
tachment was  teTied,  and  before  the  trial, 
he  did  actually  more  and  settle  upon  the 
land.  In  that  respect  the  case  was  more  like 
the  case  of  Franklin  v.  Coffee,  18  Tex.  415,  70 
Am.  Dec.  292.  Besides  In  that  case  the  trial 
judge  before  whom  the  case  was  tried  with- 
out a  jury  found  "tliat  prior  to  the  levy  of 
plalntlfTs  attachment  upon  the  land  in  con* 
troversy  the  defendant  had  never  occupied 
the  same ;  that  he  had  made  no  preparation, 
and  had  done  no  act  to  manifest  his  intention 
to  appropriate  the  same  as  a  homestead  in 
any  way,  and  had  done  no  act  reasonably  cal- 
culated to  give  notice  of  his  dedication  of  the 
same  as  a  homestead."  In  the  opinion  the 
court  said:  "There  must  be  something  more 
than  mere  Intention.  There  must  be  some  act 
done  which  will  evince  an  Intention  to  use  it 
as  a  home,  or,  if  separated  from  the  tract 
upon  which  the  home  of  the  family  stands, 
to  use  it  in  some  way,  in  connection  with  the 
home  place,  for  the  comfort,  convenience,  or 
support  of  the  family,  or  as  a  place  of  busi- 
ness for  the  head  of  the  family."  The  lan- 
guage of  our  Constitution  in  reference  to 
homestead  upon  detached  parcels  of  land 
is  "provided  that  the  same  (the  detached 
parcels)  may  be  used  for  the  purpose  of  a 
home."  One  of  the  purposes  of  a  rural  home- 
stead is  to  support  the  family  therefrom. 
Such  is  not  ordinarily  the  purpose  of  a  city 
residence  occupied  as  a  home.  Hence  we 
held  In  Blum  v.  Rogers,  78  Tex.  S30,  16  S. 
W.  115,  that  where  the  portion  of  a  home- 
stead lot  in  a  town  had  been  improved  and 
leased,  and  was  no  longer  used  for  the  pur- 
pose of  a  home,  it  was  no  longer  exempt  as  a 
homestead,  but  was  subject  to  forced  sale. 
In  this  case  the  lands  claimed  as  a  part'of 
the  homestead  were  situated  not  more  than 
three-fourths  of  a  mile  from  the  residence 
of  Reasor — a  distance  which  agriculturists 
frequently  travel  in  the  cultivation  of  their 
crops.  The  evidence  is  sufficient  to  Justify 
the  Inference  as  found  by  the  court  that  the 
rents  were  used  in  support  of  himself  and 
family,  and  the  further  Inference  that  the 
rent  com  was  directly  used  for  that  pur- 
pose. We  think  this  Bufflclent  to  show  that 
the  rents  were  directly  used  in  support  of 
the  family,  and  that  therefore  the  property 
was  used  for  the  purposes  of  a  rural  home- 
stead.  We  do  not  hold  that,  if  the  land  had 
been  rented,  and  the  proceeds  sold,  and  the 
money  used  for  the  support  of  the  family, 
this  would  have  been  sufficient  to  exempt  the 
property.  In  Baldeschweller  v.  Ship,  21 
Tex.  Civ.  App.  80,  50  S.  W.  644,  it  Is  said: 
"The  land  here  in  question  was  actually  used 
in  the  same  way  and  for  the  same  purposes 
as  that  upon  which  the  party  lived.    All  was 


done  under  a  scheme  devised,  by  which  It 
might  best  be  made  available  for  the  sup- 
port of  the  family.  This  manner  of  use  was 
adapted  to  his  condition  and  tliat  of  the 
family,  and  was  one  to  which  the  property 
was  adapted.  In  our  opinion  it  was  such 
as  to  make  that  connection  with  the  use  of 
the  home  Itself,  which  the  Constitution  and 
the  decisions  require.  Pridgen  v.  Warn,  79 
Tex.  688,  16  8.  W.  559."  The  remarks  are 
applicable  in  the  main  to  the  present  case. 
That  case  did  not  reach  this  court,  but  we 
approve  of  the  principle  there  announced. 
We,  therefore,  think  that,  where  a  parcel  of 
land  Is  detached  from  the  homestead  proper 
and  is  rented  to  tenants  for  a  part  of  the 
crop,  and  the  crops  are  directly  appropriated 
to  the  support  of  the  family,  and  the  two 
tracts  together  do  not  exceed  200  acres,  the 
use  of  the  detached  tract  is  sufficient  to  Im- 
press it  with  the  homestead  character,  and 
make  it  a  part  of  the  homestead. 

The  trial  court  foimd  that  the  defendants 
had  improved  the  land  in  good  faith,  but 
held  that  the  value  of  the  rent  of  the  land  for 
the  time  It  was  occupied  by  them  was  suffi- 
cient to  offset  the  value  of  the  improvements. 
This  ruling  is  assigned  as  error  upon  the 
theory  that  defendants,  being  tenants  in  com- 
mon with  the  plaintiffs,  and  having  used  the 
land  themselves,  were  not  liable  for  rents 
to  their  co-tenants.  Ordinarily  the  rule  in- 
voked is  correct  A  tenant  who  does  not 
deny  the  right  of  his  co-tenant  and  refuses 
to  admit  him  to  possession,  and  merely  uses 
the  land  himself.  Is  not  responsible  to  him 
for  rents.  But  such  is  not  this  case.  Here 
the  defendants  deny  the  right  of  tJie  plain- 
tiffs in  the  land,  and  plead  the  statute  of 
limitations  against  them.  This  is  clearly 
inconsistent  with  the  idea  that  the  plaintiffs 
were  at  liberty  to  take  possession  and  to  use 
the  land.  The  plaintiffs  were  entitled  to 
recover  for  their  rents,  and  the  defendants 
cannot  Justly  complain  that  the  value  there- 
of was  offset  against  the  value  of  the  im- 
provements. 

We  find  no  error  in  the  Judgment  of  the 
district  court  and  of  the  Court  of  Civil  Ap- 
peals, and  they  are  therefore  affirmed. 

BROWN,  J.,  did  not  sit  in  this  case. 

WILLIAMS,  J.  (concurring).  I  agree  to 
the  conclusion  expressed  in  the  opinion  of 
Jhe  Chief  Justice  so  far  as  it  holds  that 
the  circumstances  stated  were  sufficient  to 
warrant  the  conclusion  of  fact  of  the  courts 
below,  that  the  land  in  controversy  was  used 
in  connection  with  that  on  which  the  resi- 
dence stood  "for  the  purposes  of  a  homa" 
This  takes  the  question  out  of  our  Jurisdic- 
tion. I  am  not  prepared,  however,  to  agree 
that  the  single  circumstance  of  the  use  of  the 
rents,  even  in  kind,  for  the  support  of  the 
family  was  sufficient  to  Impress  the  rented 
land  with  the  homestead  character. 
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VtflTED  STATES  GYPSUM  CO.  v. 

SHIELDS. 

(Supreme  Court  of  Texas.    April  8,  1908.) 

1.  Fbauih-Evidence— Sufficiency. 

Whether  an  order  for  goods  was  procured 
by  the  fraud  of  the  agent  of  the  seller,  author- 
ing the  buyer  to  refuse  to  accept  the  goods, 
held,  under  the  evidence,  for  the  jury. 

2.  Weit  of  Ebbob— Questions  of  Faot-^u- 
BiBDicrriON  or  Sufbeue  Coubt. 

Where  the  facts  in  a  case  are  of  such  a  na- 
ture that  reasonable  minds  may  differ  as  to  the 
conclusions  to  be  drawn,  the  queMion  is  one  of 
fact,  and  is  not  within  the  jurisdiction  of  the 
Supreme  Court. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  if  3035-3937.] 

Error  to  Court  of  CItII  Appeals  of  Fourth 
Supreme  Judicial  District. 

Action  by  the  United  States  Gypsum  Com- 
pany against  P.  T.  Shields.  There  was  a 
Judgment  of  the  Court  of  Civil  Appeals  (lOG 
S.  W.  724),  affirming  a  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Keller  &  Keller,  for  plaintiff  in  error.  Og- 
den.  Brooks  &  Napier,  for  defendant  In  error. 

BROWN,  J.  The  gypsum  company  sold  to 
Shields  2,796  barrels  of  adamant  plaster  upon 
an  order  signed  by  Shields  and  dated  June 
18,  1904  Shields  at  the  time  had  a  contract 
for  plastering  some  government  buildings  at 
Ft.  Sam  Houston,  and  there  are  a  number 
of  otbers  wbo  had  contracts  of  like  character 
at  the  same  place.  Shields  refused  to  ac- 
cept the  adamant  plaster  from  the  gypsum 
company,  which  brought  this  suit  to  recover 
from  him  the  sum  of  $1,345.70  profits  that 
it  claimed  it  would  have  realized  on  the  sale. 
Shields  pleaded  the  general  denial,  and  es- 
pecially that  the  order  sued  upon  was  pro- 
cured by  plaintiff  from  him  by  fraud  in 
this:  "That  prior  to,  and  at  the  time  of,  the 
giving  of  said  order,  and  for  the  purpose  of 
inducing  this  defendant  to  make  the  said 
order,  one  W.  F.  Watson,  the  agent  and  rep- 
resentative of  the  plaintiff,  represented  to 
this  defendant  that  he  bad  seen  the  quarter- 
master In  charge  of  the  construction  of  the 
buildings  then  being  erected  by  the  United 
States  government  at  Ft.  Sam  Houston,  Tex- 
as, and  had  been  informed  by  the  said  quar- 
termaster that  the  material  set  out  In  the 
said  order  and  in  plaintiff's  petition  would 
be  used  on  all  buildings  then  under  contract 
to  be  constructed  there."  It  was  alleged  in 
the  answer  that,  relying  upon  the  representa- 
tion of  Watson,  who  was  the  agent  of  the 
gypsum  company,  the  defendant  executed  the 
order  for  the  cement  which  was  calculated  to 
be  enough  for  all  the  contracts  that  Shields 
then  had  with  the  government.  It  is  alleged 
that  as  a  further  inducement  to  him  to  make 
the  order  Watson  represented  that  the  quar- 
termaster in  charge  had  decided  to  use  the 
material  on  all  buildings  then  in  the  course 
of  construction  and  under  contract  to  be  con- 
structed at  Ft.  Sam  Houston.    That  all  con- 


tractors having  such  contracts  at  Ft.  Sam 
Houston  would  be  compelled  to  use  the  ada- 
mant plaster,  and  that  he,  the  said  Shields, 
could  sell  enough  plaster  to  the  other  con- 
tractors to  make  a  considerable  amount  of 
money,  and  that  the  company  would  appoint 
him  agent,  and  allow  him  10  cents  per  bar- 
rel for  all  plaster  that  he  might  sell  to  other 
contractors.  Watson  then  and  there  appoint- 
ed Shields  the  agent  of  the  company  for  the 
adamant  plaster  at  that  place.  It  is  alleged 
that  the  representations  of  Watson  were 
false,  and  that  none  of  the  contractors  were 
required  to  use  the  said  adamant  piaster  In 
the  construction  of  the  buildings,  and  none 
did  use  it;  ttiat  Sliields  was  not  able  to  sell 
any  of  It.  He  alleges  that  if  be  had  known 
that  the  contractors  would  not  be  required  to 
use  the  adamant  plaster,  he  would  not  have 
signed  the  said  order. 

The  Court  of  Civil  Appeals  filled  the  follow- 
ing conclusions  of  fact:  "As  an  inducement 
for  the  defendant  to  enter  into  the  contract 
sued  upon,  W.  F.  Watson,  the  agent  and  rep- 
resentative of  plaintiff,  represented  to  him 
that  he  had  seen  the  quartermaster  in  charge 
of  constructing  certain  buildings  for  the 
United  States  at  Ft.  Sam  Houston,  and  that 
he  had  been  Informed  by  the  quartermaster 
that  the  material  described  in  the  contract 
would  be  used  in  all  buildings  then  under 
contract  of  construction  for  the  government 
at  that  place ;  that  relying  on  said  represen- 
tations, and  believing  them  to  be  true,  the 
defendant  made  the  order  through  said  agent 
for  said  material,  which  was  represented  by 
Watson  to  be  the  amount  necessary  to  be 
used  In  the  buildings  which  defendant  was 
then  under  contract  with  the  government  to 
build  at  Ft.  Sam  Houston;  that  the  repre- 
sentations so  made  by  plalntifTs  agent  were 
false,  none  of  the  contractors  for  the  erection 
of  such  building  being  required  to  use  such 
material  in  their  construction;  tbat  such 
representations  were  material,  and  fraud- 
ulently made,  and  induced  defendant  to 
make  said  order,  but  for  which  it  would 
not  have  been  given;  for  tbe  material  was 
worthless  to  defendant  In  the  absence  of 
a  requirement  to  use  it  in  the  buildings  he 
was  under  contract  to  construct  at  Ft  Sam 
Houston." 

Shields'  evidence,  given  in  his  own  behalf, 
allows  that  he  had  a  contract  for  plastering 
at  Ft.  Sam  Houston  near  the  dty  of  San 
Antonio;  tbat  he  liad  seen  Capt.  Fleming, 
the  quartermaster  of  the  post,  and  Inquired 
of  him  as  to  the  use  of  the  adamant  plaster 
in  tbe  work ;  that  afterwards  he  saw  Wat- 
ton  at  the  Menger  hotel,  and  Watson  prop- 
posed  to  make  the  contract  with  him.  Shields 
told  him  tbat  he  had  not  gotten  any  satis- 
faction from  the  quartermaster  about  using 
the  adamant  plaster,  therefore  would  not 
make  the  contract,  but  Watson  agreed  to  go 
and  see  the  quartermaster  and  learn  whether 
or  not  the  adamnnt  would  be  used  in  the 
work.     He  returned  to  the  Menger  and  met 
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Shields,  and  reported  to  Shields  that  the 
qnartermaster  had  stated  to  him  that  the 
-adamant  plaster  would  be  used  In  all  of  the 
work  on  the  hill ;  that  Is,  at  Ft.  Sam  Hous- 
ton. Shields  asked  Watson  if  he  was  positive, 
and  Watson  said  that  he  was  satisfied  It 
would  be  used,  and  that  they  had  a  "cinch" 
on  It,  and  urged  Shields  to  close  the  contract, 
which  he  did,  with  the  understanding  that 
the  adamant  would  be  used  in  all  contracts  at 
Ft.  Sam  Houston,  and  Shields  would  not  have 
signed  the  contract  If  he  had  not  believed 
that  all  of  the  contractors  for  the  work  at  the 
fort  would  be  required  to  use  the  adamant 
plaster.  Shields  did  not  testify  that  Watson 
told  him  that  the  quartermaster  had  said 
that  he  would  require  all  the  contractors  on 
that  work  to  use  the  adamant  plaster.  Capt. 
Fleming  testified  that  Shields  bad  spoken  to 
him  once  with  reference  to  the  adamant 
plaster,  and  that  subsequently  Watson  who 
represented  the  gypsum  company  came  to 
see  him  and  asked  him  with  reference  to  the 
use  of  the  adamant,  and  Capt.  Fleming  told 
him  that  the  adamant  plaster  filled  the  spec- 
ifications, and  that  it  was  the  only  cement 
that  did,  and  that  it  would  be  acceptable  in 
the  work  at  the  fort.  Capt.  Fleming  testified 
that  he  then  understood  and  believed  that  the 
acme  cement  would  not  be  accepted  because 
It  did  not  fulfill  the  specifications  for  the 
work.  He  did  not  tell  Watson  that  the  other 
contractors  wonld  he  required  to  use  the 
adamant  plaster.  The  quartermaster  after- 
■  wards  permitted  the  use  of  the  acme  cement, 
but  did  not  require  that  the  acme  should  be 
used.  The  adamant  plaster  might  have  been 
used,  but  It  cost  about  one-third  more  than 
the  acme,  and  neither  Shields  nor  the  other 
contractors  used  the  adamant. 

The  trial  court  instructed  the  Jury  as  fol- 
lows: "Tou  are  instructed  to  find  for  plaintiff 
the  full  amount  sued  for,  unless  you  find 
for  defendant  under  Instructions  hereinafter 
given  you.  Tou  are  Instructed,  however,  that 
if  you  find  from  the  evidence  that  prior  to 
and  at  the  time  defendant  gave  the  written 
order  in  evidence  before  you  for  the  2,796 
barrels  of  adamant,  one  W.  F.  Watson,  agent 
for  plaintiff,  represented  to  this  defendant 
that  the  quartermaster  in  charge  of  the  con- 
struction of  certain  buildings  that  were  to  be 
erected  by  the  United  States  Government 
at  Ft  Sam  Houston  would  require  the  same 
character  of  material  set  out  in  said  written 
order  to  be  used  on  all  buildings  then  under 
contract  to  be  constructed  there,  and  that 
the  contractors  who  had  contracts  to  build 
any  of  said  buildings  would  be  compelled  to 
use  said  material,  and  that  by  reason  thereof, 
and  by  virtue  of  his  agency  for  said  adamant, 
this  defendant  would  make  ten  cents  per  "bar- 
rel  on  all  adamant  so  sold  by  defendant  to 
the  other  contractors  who  were  to  erect  any 
of  said  buildings,  and  you  further  find  that 
such  representations.  If  any,  were  untrue,  and 
that  such  representations,  if  any,  were  ma- 
terial inducements  to  defendant  to  execute 


said  order,  and  defendant  relied  upon  said 
representations.  If  any,  in  making  said  or. 
der,  then  you  will  find  for  defendant."  The 
jury  returned  a  verdict  in  favor  of  the  de- 
fendant, and  must  have  found  that  Watson 
represented  to  Shields  that  all  contractors 
who  had  contracts  for  plastering  on  govern- 
ment buildings  at  Ft  Sam  Houston  wonld 
be  compelled  to  use  adamant  plaster.  The 
plaintiff  in  error  asserts  that  there  is  no 
evidence  upon  which  the  jury  could  find  that 
verdict.  This  presents  the  only  question  nec- 
essary for  us  to  consider  in  this  case. 

In  Austin  v.  Talk,  20  Tex.  130,  Judge 
Wheeler  said:  "Upon  a  question  of  positive 
fraud,  the  court  will  be  very  slow  to  disturb 
the  verdict  of  a  Jury  where  the  evidence 
discloses  suspicious  circumstances  of  a  char- 
acter to  induce  the  belief  that  any  artifice, 
concealment  or  misrepresentation,  has  been 
practiced,  or  that  confidence  reposed  has 
been  abused  to  the  prejudice  of  the  party 
complaining."  It  appears  from  the  undis- 
puted evidence  that  Shields  and  a  number  of 
other  persons  had  contracts  for  plastering 
government  buildings  at  Ft.  Sam  Houston. 
Watson,  who  was  the  agent  of  the  plaintiff 
in  error,  went  to  San  Antonio  for  the  pur- 
pose of  selling  the  plaster  to  Shields.  Both 
of  them  knew  that  the  plaster  would  be  ac- 
cepted by  the  ofiicers  of  the  government  The 
Jury  had  a  right  to  conclude  that  when  Wat- 
son went  to  see  the  quartermaster  at  the 
suggestion  of  Shields,  it  was  not  to  ascertain 
whether  the  plaster  would  be  accepted  in 
Shields'  work,  because  that  had  already  been 
settled,  but  that  the  inquiry  to  be  made  was 
upon  the  important  question  whether  it  would 
be  exclusively  used  in  all  the  work  done  un- 
der existing  contracts  at  that  place,  for  upon 
its  exclusive  use  depended  the  profits  to  be 
made  by  sale  to  other  contractors,  because, 
as  agent  of  the  company,  he  would  be-in  a 
position  to  command  the  market  for  that 
plaster  at  Ft  Sam  Houston.  Shields  would 
naturally  seek  information  on  that  point. 
When  Watson  returned  and  reported  to 
I  Shields  that  "they  are  going  to  put  it  on 
I  and  now  Is  the  time  you  could. enter  into  a 
contract  with  me,"  suggesting  that  Shields 
would  then  become  the  agent  of  the  company, 
and  be  In  a  position  to  sell  plaster  to  all  the 
other  contractors,  and  Shields  made  the  fur- 
ther Inquiry  in  this  language:  "  'Well,'  I  says, 
'Are  you  positive?  because  I  could  not  get 
any  decided  answer  from  the  captain  and 
quartermaster.' "  It  might  be  i^asonably  in- 
ferred from  the  answer,  "I  am  satisfied  about 
that,"  that  he  meant  to  say  he  was  satisfied 
that  the  other  contractors  would  be  requiretl 
to  use  the  adamant  plaster.  It  would  not  be 
a  reasonable  supposition  that  Shields  would 
pay  one-third  more  for  adamant  plaster  than 
other  material  would  have  cost  him  unless 
some  Inducement  to  enter  into  this  contract 
was  offered  to  him,  and  nothing  appears 
which  could  have  operated  to  produce  that 
effect  except  that  the  use  of  the  adamant 
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plaster  wonld  be  exclusive  upon  that  work, 
and  give  him  a  monopoly  of  the  sale  of  It 
for  the  work  to  be  done.  We  are  of  the 
opinion  that  taking  the  most  favorable  view 
of  the  facts  to  sustain  the  verdict  of  the 
Jury,  they  might  have  drawn  from  the  facts 
and  circumstances  the  conclusions  Indicated, 
and,  having  so  concluded,  the  verdict  was 
proper.  We  are  not  able  to  see  that  the  facts 
In  this  case  are  of  such  a  nature  that  rea* 
sonable  minds  might  not  differ  as  to  the  con- 
clusions to  be  drawn,  therefore  the  question 
Is  one  of  fact,  and  is  not  within  the  Juris- 
diction of  this  court.  It  is  therefore  ordered 
that  the  Judgments  of  the  district  court  and 
Court  of  Civil  Appeals  be  affirmed. 


CURRIE  v.   MISSOURI,  K.  ft  T.  RT.  CO. 

OF  TEXAS. 
(Snpreme  Court  of  Texas.     April  8,  1908.) 

1.  Appeai/— Requisites  —  Affidavit  ih  Laxo 
OF  Bond. 

An  affidavit  that  the  appellant  is  unable  to 
pay  or  secure  costs  of  appeal  is  sufficient  proof 
of  inability,  so  long  as  it  is  uncontested. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  |g  2072-2076.] 

2.  Same— DeniaI/— Issues. 

_  Under  a  statute  authorizinj;  a  poverty  affi- 
davit in  lieu  of  an  appeal  bond,  providing  that 
proof  of  inability  to  pay  or  secure  costs  sliall 
consist  of  the  affidavit,  and  providing  that,  in 
case  of  contest,  the  judge  shall  -  hear  evidence 
and  determine  the  right  of  the  party  to  his  ap- 
peal, a  mere  unverified  genemi  traverse  of  a 
poverty  affidavit  is  not  sufficient  to  require  ap- 
pellant to  present  further  proof  of  inability  than 
that  contamed  in  the  affidavit. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  !g  2072-2070.] 

3.  Masteb  and  Servant— Injuries  to  Serv- 
ant—Dutt  OF  Master— Machinery. 

It  is  the  duty  of  a  master  at  all  times  to 
exercise  ordinary  care  to  furnish  safe  and  suita- 
ble machinery  and  appliances  for  the  servant's 
use ;  and  whether  or  not  this  duty  has  been  per- 
formed must  be  determined  by  considering  that 
which  has  been  furnished  in  connection  with  the 
uses  to  which  the  servant  at  the  time  in  qnes- 
tion  is  expected  to  put  it. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {  203.] 

4.  Same— Tubntables— Negligence  —  Ques- 
tion for  Jury. 

In  an  action  for  injuries  to  a  railroad 
brakeman  attempting  to  use  a  turntable  to  turn 
a  heavy  engine,  evidence  held  to  require  submis- 
sion to  the  jury  of  the  question  of  defendant's 
negligence  in  requiring  plaintiff  to  work  with 
sufh  table,  when,  without  plaintiCTs  knowledge, 
defendant  knew  that  its  efficient  and  safe  use 
for  such  large  engines  as  plaintiff  was  turning 
when  injured  required  an  accurate  balancing 
of  the  engine  on  the  table. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §{  1010-1031.] 

6.  Same— Issues— Proof. 

Where,  in  an  action  for  injuries  to  a  rail- 
road brakeman  while  attempting  to  use  a  turn- 
table, the  petition  alleged  that  the  table  was  de- 
fective, in  that  It  would  sometimes  stop  sud- 
denly when  being  turned,  and  in  that  its  ends 
wb^re  It  joined  the  track  were  too  long,  so  that 
there  was  not  sufficient  space  for  it  to  turn  all 
the  way  around,  evidence  of  defendant's  con- 


ductor that  such  was  the  condition  when  the  ta- 
ble was  weighed  down  with  large  engines  to 
which  use  it  was  being  put  at  the  time  plaintiff 
was  injured  supported  such  allegation. 

6.  Same— Cause  of  Injury. 

Where,  in  an  action  for  injuries  to  plain- 
tiff by  the  sudden  stopping  of  a  turntable,  de- 
fendants' conductor  testified  that  the  table  had 
often  been  caused  to  stop  by  the  defects  alleged 
in  plaintiff's  petition,  and  there  was  nothing  to 
indicate  any  other  cause  for  such  stoppage,  the 
jury  were  entitled  to  infer  that  the  defect  charg- 
ed was  the  cause  of  the  accident. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  ||  058-908.] 

7.  Same  —  Assumed    Risk  —  Contributory 
Negligence. 

Where  plaintiff,  a  brakeman,  was  injured 
by  the  sudden  stopping  of  a  turntable,  which 
would  not  work  successfully  for  large  engincK 
like  that  being  turned,  unless  they  wore  nicely 
balanced  on  the  table,  and  there  was  no  evi- 
dence that  such  a  placing  of  the  engine  as  was 
necessary  to  the  successful  use  of  the  table  was 
required  in  the  use  of  tables  generally,  and  it 
was  not  shown  that  plaintiff  knew  of  the  con- 
ditions requiring  greater  nicety  of  observation  in 
the  use  of  the  table  in  question,  or  that  he  used 
less  care  in  locating  the  engine  than  would  or- 
dinarily be  prudent  and  sufficient,  he  did  not 
assume  the  risk,  nor  was  he  negligent  as  a  mat- 
ter of  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  gf  1000,  1008- 
1132.] 

8.  Same— Instructions. 

An  instruction  on  assumed  risk,  in  an  ac- 
tion for  injuries  to  a  servant  received  after  the 
passage  of  Laws  29th  Leg.  p.  386,  c.  163,  fail- 
ing to  declare  that  the  employe  does  not  assume 
the  risk  of  a  defect  or  danger  known  to  him 
"where  a  person  of  ordinary  care  would  have 
continued  m  the  service  with  th<>  knowledge  of 
the  defect  and  danger,"  as  provided  by  such  act, 
was  erroneous. 

[Ed.  Note.— For  cases  id  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  i  1175.] 

9.  Same— Misleading  Instructions. 

Where  a  turntable  was  charged  to  be  de- 
fective, in  that  it  ,was  not  suited  to  engines  of 
the  size  plaintiff  was  engaged  in  turning  at  the 
time  of  the  accident,  and  there  was  no  evidence 
that  it  was  "out  of  repair,"  an  instruction  re- 
quiring plaintiff  to  prove  that  the  turntable  was 
defective  and  "out  of  repair"  was  objectionable 
as  misleading. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {{  1150-1151.] 

10.  Same. 

An  instmction  that  if  a  turntable,  by  the 
use  of  which  plaintiff  was  injured,  at  the  time 
of  the  injury  was  hard  to  turn  by  reason  of  the 
size  and  weight  of  the  engine  upon  it,  but  was 
not  defective  in  any  way,  plaintiff  could  not  re- 
cover, was  misleading,  as  calculated  to  convey 
the  idea  that  plaintiff  could  not  recover  if  the 
size  and  weight  of  the  engine  made  the  table 
hard  to  turn,  though  the  table  was  unsuited  to 
such  use  and  therefore  defective,  and  that  this 
!  was  the  cause  of  plaintifTs  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  U  1150-1154.] 

11.  Same— Formal  Defects. 

An  instruction  that  unless  plaintiff  was  in- 
jured as  alleged,  and  by  defendant's  negligence 
In  the  manner  and  in  the  respects  mentioned  in 
any  paragraph  of  the  charge,  or  unless  he  was 
not  injured  at  some  other  time  or  in  some  other 
way,  or  by  some  other  means,  he  could  not  re- 
cover, was  objectionable,  as  precluding  a  recov- 
ery in  case  plaintiff  had  been  injured  at  some 
other  time  and  place. 
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Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District. 

Action  by  J.  S.  Currle  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  Judgment  of  the  Court  of 
CMl  Appeals  (106  S.  W.  1149)  afBrmlng  a 
Judgment  in  favor  of  defendant,  plaintiff 
brings  error.    Reversed  and  remanded. 

Morrow  &  Smithdeal,  for  plaintiff  in  error. 
Coke,  Miller  &  Coke  and  Ramsey  &  Odell,  for 
defendant  in  error. 

WILLIAMS,  J.  This  writ  of  error  Is  pros- 
ecuted from  a  Judgment  of  the  Court  of  Civil 
Appeals  affirming  a  Judgment  of  the  district 
court,  based  upon  the  verdict  of  a  Jury  deny- 
ing plaintitr  in  error  a  recovery  in  a  suit 
brought  by  him  against  defendant  in  error 
for  damages  for  a  personal  Injury,  alleged 
to  have  been  sustained  by  him  while  in  the 
service  of  the  defendant  as  a  brakeman 
through  Its  negligence.  The  defendant  in 
error  filed  in  the  Court  of  Civil  Appeals  a 
motion  to  dismiss  the  appeal,  which  was 
overruled,  and  the  motion  is  renewed  here. 
The  contention  Is  that  the  appeal  was  never 
perfected  so  as  to  give  Jurisdiction  to  the 
Court  of  Civil  Appeals  or  to  this  court  As 
it  questions  only  the  sufficiency  of  the  proof 
made  by  the  platatiflf  of  his  Inability  to  pay 
or  secure  the  costs  of  appeal  to  entitle  blm  to 
appeal  upon  affidavit  instead  of  bond,  it  may 
be  questionable  whether  or  not  it  raises  any 
question  as  to  the  Jurisdiction  of  this  court 
which  can  be  made  by  such  a  motion;  but, 
waiving  that,  we  are  of  the  opinion  that  the 
Court  of  Civil  Appeals  properly  overruled 
the  motion  to  dismiss.  The  plaintiff  filed  an 
affidavit  in  lieu  of  an  appeal  bond,  which 
stated  all  the  facts  required  by  the  statute. 
This  was  all  the  proof  of  inability  which  the 
law  required,  so  long  as  it  was  uncontested. 
The  defendant  filed  a  paper,  unverified  by 
oath,  which  merely  denied  the  statements  of 
the  affidavit  and  affirmed  in  general  terms 
the  ability  of  the  plaintiff  to  give  'security 
for,  or  pay,  the  costs.  No  evidence  It  is 
claimed  was  offered  by  either  party,  and  the 
proposition  is  that  the  burden  was  on  the 
appellant  after  the  affidavit  had  been  so  con- 
tested to  offer  further  proof  of  inability.  We 
do  not  think  the  effect  of  the  affidavit  could 
be  destroyed  In  this  way.  While  the  statute 
does  not  prescribe  the  manner  in  which  the 
affidavit  may  be  contested.  It  does  say  that 
the  proof  of  inability  required  shall  consist 
of  the  affidavit.  It  then  allows  a  contest  of 
it,  and.  when  there  is  a  contest,  provides  that 
it  is  the  duty  of  the  Judge  "to  hear  evidence 
and  determine  the  right  of  the  party  to  his 
appeal."  This  does  not  in  our  opinion  en- 
title an  appellee  by  an  unverified  general 
traverse  to  require  of  his  adversary  further 
proof  than  that  already  given  and  declared 
to  be  sufficient  until  contested.  It  is  such 
affidavit  that  is  to  be  contested,  and  it  nat- 


urally follows  that  it  is  to  be  contested  by 
something  having  probative  toece;  otber- 
wlse,  it  would  be  within  the  power  of  the 
appellee  to  destroy  the  effect  given  by  the 
law  to  the  affidavit  without  offering  any- 
thing entitled  to  weight  as  evidence  against 
it  Indefinite  and  incomplete  as  the  provi- 
sions of  the  statute  are,  they  are  sufficient, 
in  our  opinion,  to  refute  this  contention.  We 
have  decided  the  question  without  determin- 
ing whether  of  not  it  has  been  In  all  respects 
preserved  upon  the  record  as  It  should  have 
been.  It  would  seem,  however,  that  to  raise 
such  a  question  properly,  a  bill  of  exception 
should  have  been  taken  to  the  action  of  the 
district  Judge  showing  what  occurred  at  the 
hearing. 

The  plaintiff  alleged  that  while  be  was  as- 
sisting In  turning  a  turntable  uxmn  whldi  a 
locomotive  engine  was  standing  by  pushing 
it  with  the  exertion  of  great  force,  the  table, 
on  account  of  its  being  defective,  suddenly 
stopped,  and  thereby  caused  the  injuries  com- 
plained of.  The  condition  of  the  table  was 
thus  alleged:  "The  said  turntable  was  de- 
fective In  its  construction  so  that  it  would 
sometimes  stop  suddenly  when  being  turned ; 
that  the  said  turntable  was  out  of  repair,  so 
that  it  would  sometimes  stop  suddenly  when 
It  was  being  turned;  that  it  was  defective 
in  its  construction,  and  was  out  of  repair,  in 
that  the  ends  of  the  table  where  lt<  Joined 
onto  tbe  tracks  leading  to  and  from  the  same 
were  too  long,  and  there  was  not  sufficient 
space  f^r  said  table  to  turn  all  the  way 
round,  and  the  ends  of  said  table,  or  the 
turning  part  thereof,  were  defective  In  con- 
struction and  out  of  repair,  so  that,  when  the 
said  table  was  being  turned,  they  would  catch 
and  hang  against  the  sides  of  said  table; 
that  a  more  accurate  description  of  the  de- 
fects in  the  construction  of  said  turntable, 
and  a  more  accurate  description  of  the  parts 
of  said  table  that  were  out'  of  repair,  and  a 
more  accurate  condition  of  the  defective  con- 
dition of  the  same  cannot  be  given  at  this 
time,  because  plaintiff  is  not  Informed  there- 
of, and  because  be  did  not  have  an  opportu- 
nity to  inspect  said  turntable  after  his  in- 
juries (and  because  the  same  has  since  been 
repaired)."  The  evidence  tended  to  show 
that  on  some  occasions  before  that  in  ques- 
tion plaintiff  had  helped  to  turn  the  table, 
and  had  no  trouble  In  doing  so,  and  that  be 
knew  of  qothing  defective  about  it  His  tes- 
timony tended  to  prove  the  occurrence  as  al- 
leged; but  it  happened  at  night  and  he  did 
not  know  what  caused  the  table  to  stop  nor 
at  what  point  in  the  circle  It  stowed,  except 
that  he  thought  it  stopped  "near  the  north 
end,"  by  which  we  understand  him  to  mean 
near  the  point  of  its  Junction  with  the  rail- 
road track.  He  says  "what  caused  it  to  stop 
It  had  gotten  old  and  out  of  fix,  or  some- 
thing," but  probably  this  Is  only  his  conjec- 
ture. His  description  of  the  occurrence  makes 
It  probable  that  the  sudden  stop  was  due  to 
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some  obstacle  encountered  In  tbe  movement 
The  testimony  of  the  only  other  witness  upon 
the  subject  tended  to  show  that  the  table 
was  not  entirely  suited  to  the  purpose  for 
which  It  was  used  at  the  time  In  question. 
From  this  testimony  It  appears  that  the  table 
had  been  built  at  a  time  when  tbe  railroad 
company  used  smaller  engines  than  thos^  In 
use  at  the  time  of  plaintiff's  alleged  Injury. 
The  greater  size  and  weight  of  the  larger 
engines  rendered  the  operation  of  turning 
them  upon  this  table  more  difficult.  This 
table,  to  quote  the  witness,  "has  always  turn- 
ed harder  than  ordinary."  If  the  large  en- 
gines were  properly  balanced  upon  the  table, 
they  could  be  turned  without  hindrance,  more 
force,  of  course,  being  required  than  in  turn- 
ing the  smaller  and  lighter  ones;  but,  if 
a  large  engine  was  not  so  placed,  it  had  a 
tendency  to  press  the  table  downward  at  the 
ends,  so  that  its  timbers  sometimes  came  In 
contact  with  those  of  the  railroad  track,  which 
caused  it  to  stop.  This  had  occurred  not  in- 
frequently, it  seems,  and  brakemen  had  often 
complained  of  the  fact  that  the  table  was 
hard  to  turn.  The  stopping  was,  however,  al- 
ways due,  the  witness  says,  to  Improper  bal- 
ancing. Some  tables  bad  more  space  than 
others  between  the  ends  of  their  timbers  and 
those  of  the  tracks,  and  the  witness  says  of 
this  one  that,  "when  the  engine  Is  perfectly 
balanced  between  those  head  blocks,  there  Is 
not  to  say  plenty  of  room."  There  Is  room 
for  it  to  turn,  but  It  has  to  be  properly  bal- 
anced to  pass  the  head  blocks ;  half  an  inch 
or  an  inch  making  no  appreciable  difference. 
The  witness  further  stated:  "A  table  In 
good  repair  will  not  have  to  be  In  good  bal- 
ance before  tbe  bead  blocks  will  turn  and 
not  strike."  This  witness  was  the  conductor 
under  whom  plaintiff  was  employed,  and  his 
only  knowledge  concerning  turntables  and 
their  construction  was  derived  from  long 
service  and  frequent  use  of  them  in  having 
engines  pulling  his  trains  turned  upon  them. 
He  did  not  claim  to  have  expert  knowledge 
as  to  the  manner  in  which  they  should  be 
constructed  other  than  that  derived  from  the 
experience  stated,  and  there  was  no  other  evi- 
dence upon  the  subject.  The  uncontradicted 
evidence  shows  that  engines  are  stopped  upon 
turntables  by  the  engineers  at  points  Indicat- 
ed by  signals  from  brakemen;  the  engineers 
not  being  In  a  position  to  determine  this  for 
themselves,  and  that  the  duty  of  giving  such 
signals  on  the  occasion  In  question  devolved 
upon  plaintiff.  It  further  appears  that  wheth- 
er or  not  an  engine  is  properly  balanced  can 
be  seen,  even  at  night,  by  carefully  looking 
at  it 

Errors  were  assigned  by  the  plaintiff  In 
the  Court  of  Civil  Appeals  upon  instructions 
given  by  the  trial  court,  and,  without  deter- 
mining whether  or  not  the  Instructions  were 
correct  the  Court  of  Civil  Appeals  held  that 
the  plaintiff  had  shown  no  right  to  recover, 
and  therefore  suffered  no  injury  by  the  man- 
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ner  In  which  the  trial  court  submitted  the 
cause  to  the  Jury.  In  support  of  this  view 
it  is  contended  that  the  evidence  of  which 
we  have  given  a  condensed  statement  did  not 
tend  to  show  any  negligence  on'  the  part  of 
the  defendant  or,  at  least  did  not  tend  to 
show  the  negligence  alleged.  More  particu- 
larly stated,  this  position  Is  that  the  evidence 
failed  to  show  that  the  turntable  was  defec- 
tive in  its  original  construction,  or  tliat  it 
had  been  allowed  to  become  defective  or  out 
of  repair.  If  the  condition  of  the  table  be 
considered  with  reference  alone  to  the  pur- 
poses for  which  it  was  originally  designed — 
that  is,  the  turning  of  the  smaller  engines 
formerly  In  use — this  would  doubtless  be 
true.  But  this  is  not  the  whole  of  the  ques- 
tion. The  duty  of  the  master  is  at  all  times 
to  exercise  ordinary  care  to  furnish  for  the 
use  of  the  servant  safe  and  suitable  ma- 
chinery and  appliances  with  which  the  serv- 
ant is  to  do  his  work.  Whether  or  not  this 
duty  lias  been  performed  must  be  determined 
by  considering  that  which  has  baen  furnished 
In  connection  with  the  uses  to  which  the  serv- 
ant at  the  time  in  question  is  expected  to  put 
It  A  piece  of  machinery  wholly  suitable  and 
adequate  to  the  purposes  for  which  It  Is  used 
at  one  time  may  be  Inadequate  for  other 
uses  at  different  times ;  and,  when  the  latter 
condition  exists,  the  machinery  may  well  be 
said  to  be  improperly  constructed,  defective, 
or  dangerous.  The  evidence  shows  that  the 
table  was  sufficient  for  the  engines  In  use 
when  it  was  constructed,  but  also  tends  to 
show  that  it  was  unfit,  therefore  improperly 
constructed  and  defective,  for  the  use  to 
which  it  was  put  when  plaintiff  claims  to 
have  been  hurt  in  turning  the  larger  and 
heavier  engines.  This  was  the  work  in  which 
plaintiff  was  required  to  use  it,  and  with 
reference  to  which  the  duty  of  the  defendant 
existed.  Because  it  may  have  been  sufficient 
for  a  different  use,  It  cannot  be  said  as  matter 
of  law  It  was  sufficient  for  this.  It  Is  urged 
that  the  evidence  shows  that  It  was  suffi- 
cient when  properly  used,  for  the  turning 
of  the  larger  engines,  and  that  Its  failure 
on  this  occasion  was  due  to  the  improper 
placing  of  the  engine  upon  it.  We  shall  have 
more  to  say  of  this  further  on.  It  is  enough 
to  say,  at  this  i>oInt,  that  the  evidence  pre- 
sented the  question,  which  was  for  the  Jury, 
whether  the  defendant  may  not  have  been 
guilty  of  negligence  in  putting  plaintiff  at 
work  with  this  table,  when,  without  his 
knowledge,  its  efficient  and  safe  use  required, 
so  nice  a  balancing  of  the  engines  as  the 
evidence  seems  to  Indicate.  This  question  Is 
included  in  the  mpre  general  one  whether  or 
not  the  table  was  reasonably  safe,  and.  If  not, 
whether  or  not  defendant  was  guilty  of  neg- 
ligence In  having  it  in  such  use.  So  far  the 
allegations  of  the  petition  that  tbe  table  was 
defective  In  construction  la  supported  by  evi- 
dence, the  weight  and  effect  of  which  was 
for  the  Jury  to  determine. 
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But  It  Is  said  tbat  the  petition  undertakes 
to  specify  In  what  the  defects  consisted,  and 
that  the  evidence  does  not  sustain  such  allega- 
tions. The  petition  only  attempts  in  a  very 
general  way'  to  allege  what  the  plaintiff  was 
unable  to  allege  more  particularly.  The  table 
Is  alleged  to  have  been  defective,  in  that  It 
would  sometimes  stop  suddenly  when  being 
turned,  and  in  that  its  ends  where  it  Joined 
the  trade  were  too  long,  so  that  there  was 
not  sufficient  space  for  it  to  turn  all  the  way 
round.  The  testimony  of  the  conductor  is  that 
this  was  its  condition  when  weighed  down 
with  the  large  engines,  and,  as  we  have  seen, 
.the  uses  to  which  it  was  put  are  to  be  taken 
Into  consideration  In  determining  whether  it 
was  defective  or  safe  when  so  used.  The  evi- 
dence therefore  tended  to  show  the  very  con- 
dition alleged. 

It  is  further  contended  that  the  plaintiff's 
testimony  does  not  show  that  the  table  was 
caused  to  stop  by  those  defects ;  and  this  may 
be  conceded.  But  the  testimony  of  the  conduc- 
tor shows  that  such  occurrences  had  often 
happened  from  this  cause,  and  there  Is  nothing 
to  indicate  any  other.  Considering  the  tes- 
timony of  the  two  witnesses  together,  a  Jury 
might  reasonably  infer  tliat  the  injury  to 
plaintiff  was  caused  by  the  only  obstacle  to  the 
movement  of  the  table  which  the  evidence 
shows  to  have  existed. 

Another  position  taken  is  that  plaintiff's  in- 
Jury  was  caused  by  his  own  omission  to  see 
that  the  engine  was  properly  balanced  upon 
the  table.  There  is  nothing  to  show  that  he 
omitted  to  do  what  was  proper,  unless  it  be  the 
fact  that  the  table  stopped.  The  testimony  of 
the  conductor  indicates  that  this  did  not 
happen  when  engines  were  accurately  placed, 
from  which  it  may  be  Inferred  that  the  partic- 
ular engine  was  not  so  placed,  as  to  which  fact 
the  witness  had  no  knowledge.  But  we  have 
already  endeavored  to  show  that  the  evidence 
was  not  such  as  to  require  the  Jury  to  find 
that  there  was  no  negligence  on  the  part  of 
the  defendant  In  having  a  table  that  required 
at  the  hands  of  its  servants  such  accurate 
use  as  this  contention  would  involve.  The  fur- 
ther questions  suggested  by  this  contention 
are  as  to  contributory  negligence  and  assump- 
tion of  risk  on  the  part  of  plaintiff.  As  to 
these,  the  evidence  does  not  show  that  such  a 
pluoiiig  of  the  engine  as  was  necessar.v  to  the 
successful  use  of  this  table  was  required  ta 
the  use  of  tables  generally,  but  rather  in- 
dicates the  contrary.  Nor  does  the  evidence 
show,  at  least  it  does  not  conclusively  show, 
that  the  plaintiff  knew  of  the  existence  of 
the  conditions  which  may  have  required 
greater  nicety  of  observation  in  the  use  of 
this  table  than  would  be  required  with  others, 
nor  tliat  he  used  less  precaution  in  locating  the 
<!ngine  than  would  ordinarily  be  prudent  and 
snfflcient.  It  therefore  does  not  conclusively 
appear  either  that  he  was  guilty  of  negli- 
gence or  that  he  assumed  the  risk.  We  are 
not  holding  tbat  a  verdict  for  the  defendant 
would  not  have  been  Justified  had  the  cause 


l>een  proi)erly  submitted  to  the  Jury,  but  only 
that  it  cannot  be  said  as  matter  of  law  that 
the  evidence  compels  such  a  decision. 

It  therefore  remains  to  Inqtiire  whether  or 
not  the  rulings  at  the  trial  court  of  which 
plaintiff  complains  were  such  as  to  require  a 
reversal  of  the  Judgment  Among  the  charges 
given  at  the  request  of  the  defendant  were  the 
following: 

"If  you  t>elleve  from  the  evidence  that,  at 
the  time  plaintiff  is  alleged  to  have  been  In- 
jured, the  plaintiff  was  attempting  to  turn 
an  engine  on  the  turntable  in  question,  and 
should  further  believe  that  said  turntable  was 
defective,  and  that  by  reason  of  any  defect  In 
said  turntable  same  was  caused  suddenly  to 
stop,  but  should  further  believe  that  the  con- 
dition of  said  turntable  and  the  amount  of 
force  and  strength  necessary  to  tuiii  or  move 
same  were  known  to  plaintiff,  or,  in  the  ordi- 
nary disctiarge  of  his  duties  as  an  employ^ 
of  the  defendant,  must  necef^sarily  have  lieen 
known  to  him.  then  and  in  such  event  you  will 
find  tor  the  defendant." 

"If  you  l)elieve  from  the  evidence  that  the 
turntable  which  the  plaintiff  was  undertaking 
to  use  at  the  time  of  his  alleged  injury  was  in 
any  manner  defective,  but  should  further  I>e- 
lieve  that  such  defect  and  the  danger  of  at- 
tempting to  turn  said  table  was  known  to  tlie 
plaintiff,  or,  in  the  ordinary  discharge  of  his 
duty  as  an  employ^  of  the  defendant  com- 
pany, must  neces.sarUy  have  been  known  to 
him.  then  and  in  such  event  you  will  find  for 
the  defendant." 

These  instructions  state  substantially  the 
law  of  assumed  risk  as  it  was  before  tlie 
passage  of  the  act  of  1906  upon  that  sub- 
ject. Laws  20th  Leg.  p.  386,  c  163.  That 
statute  had  taken  effect  a  short  time  before 
the  date  when  plaintiff  claims  to  have  re- 
ceived bis  injuries  and  applies  to  the  case. 
Under  one  of  Its  provisions  an  employe  does 
not  assume  the  risk  of  a  defect  or  danger 
known  to  bim  "where  a  person  of  ordinary 
care  would  have  continued  in  the  service  with 
knowledge  of  the  defect  and  danger."  This 
qualification  was  not  stated  in  the  charges 
given,  and  the  omission  of  it  constitutes  error, 
for  which  the  Judgment  must  l>e  reversed. 

In  another  charge  given  at  the  request  of 
defendant  the  court  required  tliat  plaintiff 
prove  that  the  turntable  was  defective  and 
"out  of  repair."  The  latter  expression,  when 
addressed  to  the  evidence,  was  calculated  to 
mislead.  The  evidence  did  not  tend  to  show 
that  the  table  was  out  of  repair,  but  that  it 
was  defective  as  being  unsulted  to  the  use  to 
which  it  was  being  put  Another  special 
charge  was  as  follows:  "If  you  believe  from 
the  evidence  that  the  turntable  which  plaintiff 
was  attempting  to  turn  at  the  time  he  is  al- 
leged to  have  been  injured  was  by  reason  of 
the  size  and  weight  of  the  engine  upon  it  hard 
to  turn,  but  that  the  same  was  not  defective 
In  any  way,  then  and  In  such  event  you  will 
find  for  ttie  defendant."  Of  course,  it  Is  true 
that,  if  the  table  was  not  defective,  when  that 
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term  Is  properly  understood,  there  was  no 
negligence  in  so  maintaining  it ;  but,  as  this 
oharge  la  expressed.  It  is  likely  to  convey  to 
the  jury  the  Idea  that  plaintiff  could  not  re- 
cover If  the  size  and  weight  ot  the  engine 
made  the  table  hard  to  turn,  although  it  may 
have  been  nnsuited  to  such  use,  and  for  that 
reason  defective,  and  this  may  have  caused 
the  injury  to  plaintiff.  It  should  not  be  given 
In  another  trial.  There  was  evidence  that 
many  years  ago  plaintiff  received  an  Injury  In 
the  same  leg  for  Injury  to  which  he  prose- 
cutes this  suit,  and  there  was  a  question  In  the 
case  as  to  how  far  the  old  injury  affected  his 
condition  at  the  trial.  The  court  gave  this  In- 
struction: "In  this  connection,  you  are 
charged  tliat  unless  you  believe  from  a  pre- 
jionderance  of  the  evidence  that  the  plaintiff 
was  Injured  as  alleged,  and  that  he  was  In- 
jured by  the  negligence  of  the  defendant  In 
the  manner  and  in  the  respects  mentioned  in 
paragraph  4  of  this  charge,  or  unless  you  be- 
lieve from  a  preponderance  of  the  evidence 
that  he  was  not  injured  at  some  other  time  or 
In  some  other  way  or  by  some  other  means, 
you  will  And  for  the  defendant."  The  literal 
effect  of  this  Is  to  entirely  preclude  plaintiff 
from  recovering  If  he  had  been  injured  at  any 
other  time  and  place.  Doubtless  the  trial 
court  did  not  moan  to  give  so  sweeping  an  In- 
struction, and  it  may  have  been  sufflclently 
corrected  by  special  charge  No.  4,  given  at  the 
request  of  defendant.  The  Instruction  Is  as- 
signed as  error,  and  we  mention  it  in  order 
that  the  mistake  may  be  avoided  if  the  case 
shall  be  tried  again.  Nothing  further  is  pre- 
sented that  requires  discussion. 
Reversed  and  remanded. 


McCUI/LOlTGH  v.   STATU 

CCourt  of  Criminal  Appeals  of  Texas.    March  20, 

1908.) 

Cbiminai.  Law  —  Appeai.  — Dismissal  — Es- 
cape. 

Where  defendant,   pending  his  appeal,   es- 
caped from  jail  and  did  not  voluntarily  return, 
but  was  recaptured,  his  appeal  will  be  dismissed. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law.  i  2975.] 

Appeal  from  District  Court,  Rains  Coun- 
ty;   R.  L.  Porter,  Judge. 

D.  R.  McCul  lough  was  convicted  of  a 
crime,  and  he  appeals.     Appeal  dismissed. 

See  94  S.  W.  1056. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

RAMSEY,  J.  In  this  case  it  is  made  to  ap- 
pear to  the  court  by  the  aflSdavit  of  J.  W. 
Clark,  sheriff  of  Rains  county,  that  the  ap- 
pelant did,  pending  his  appeal,  on  February 
7,  1907,  effect  his  escape  from  jail  by  break- 
ing the  lock  on  the  cell  and  forcing  the  door 
open  during  the  nighttime,  and  that  be  es- 
caped through  a  bole  In  the  brick  wall  of 
said  jail,  and  succeeded  in  getting  entirely 


beyond  the  control  and  out  of  the  view  of  the 
sheriff  and  his  force,  and  at  large,  and  that 
he  did  not  thereafter  voluntarily  return  to 
the  custody,  but  was  some  time  thereafter 
recaptured  by  two  of  the  sheriff's  deputies 
near  the  town  of  Point,  In  Rains  county,  and 
has  since  been  placed  in  jail  and  is  now  in 
custody.  On  this  showing  the  Assistant  At- 
torney General  moves  that  his  appeal  be  dis- 
missed. There  are  no  controverting  affida- 
vits, and,  as  presented,  it  Is  clear  the  motion 
must  be  granted. , 

It  l8  therefore  ordered  that  the  appeal  be, 
and  the  same  Is  hereby,  dismissed. 


Ex  parte  WOODS. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  19, 

1906.    Rehearing  Denied  March  20, 1908.) 

1.  Licenses— Occupation    Tax — Unifobmitt. 

Acts  30th  Leg.  p.  212.  c.  112,  levying  an 
occupation  tax  on  nonintoxtcatin^  malt  liquors, 
provides  (section  1)  that  in  no-iicense  districts 
there  is  levied  on  all  firms,  persons,  associa- 
tions, and  corporations  sellinj;  at  retail  nonin- 
toxicating  malt  liqaors.  such  as  "Uno,"  "Ino," 
"Frosty,*^  "Tlntop,"  and  "Teetotle,"  and  all  oth- 
er such  liquors,  an  annual  tax  of  $2,000,  and 
counties,  incorporated  cities,  and  towns  where 
such  sales  are  made  may  each  levy  an  annual 
tax,  not  exceeding  $1,000.  on  all  such  persons, 
etc.,  provided  that  the  section  "shall  not  apply" 
to  regular  druggists  or  pharmacists,  who  as  such 
keep  for  saje  as  a  part  of  a  regular  drug  stock 
such  proprietary  remedies  as  "malt  extract," 
"ma]t  medicine,"  and  "malt  and  iron,"  used  ex- 
clusively as  medicine,  and  not  as  a  beverage. 
Held,  that  such  proviso  could  not  be  construed 
as  though  it  read,  provided  such  section  "should 
not  prevent  the  sale"  by  regular  druggists  or 
pharmacists,  who  as  such  keep  for  sale  as  a  part 
of  a  regular  drug  stock,  of  such  proprietary 
medicines  as  malt  extract,  etc.,  in  order  to  sus- 
tain the  same,  but  that  the  section,  with  its  pro- 
viso, must  be  construed  in  accordance  with  its 
unambiguous  language,  and,  as  so  construed, 
was  unconstitutional,  as  a  violation  of  Const, 
art.  8,  i  2,  requiring  that  all  occupation  taxes 
shall  be  equal  and  uniform  on  the  same  class  of 
subjects  within  the  limits  of  the  authority  levy- 
ing the  tax,  in  exempting  druggists  from  its 
operation. 

[B<d.  Note.— For  oases  in  point,  see  Cent.  Dig. 
vol.  32.  licenses,  K  7-15.1 

2.  Same— Police  Reoulatiorb. 

Such  act,  having  been  passed  as  a  tax  law 
for  revenue  purposes,  was  unsustainable  as  a  po- 
lice regulation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32.  Licenses,  M  7-15.] 

3.  Same. 

The  act  was  also  void  for  nonuniformity,  In 
that  it  levies  a  tax  on  persons  selling  the  arti- 
cles named  in  prohibition  territory,  and  imposes 
no  tax  on-  persons  selling  the  same  articles  in 
other  territory. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32.  Licenses,  H  7-15.] 

Brooks,  J.,  dissenting. 

Habeas  corpus  on  petition  of  W.  C.  Woods. 
Writ  granted.    Petltlcmer  discharged. 

J.  J.  Eckford,  O.  I*  Strlbllng,  Blsland  & 
Bruce,  T.  H.  McGregor'  and  Wm.  Aubrey,  for 
reUitor.  liooney  &  Clark  and  F.  J.  McCord, 
Asst.  Atty.  (Jen.,  for  the  State. 


Digitized  by 


Google 


1172 


108  SOUTHWPSTBRN  KEPORTER. 


(Tex. 


RAMSEY,  J.  On  July  26,  1907,  applica- 
tion was  made  by  relator  for  a  writ  of  habeas 
corpus  to  Hon.  W.  D.  DAVIDSON,  Presiding 
Judge  of  this  court  The  writ  was  granted 
and  the  application  made  returnable  before 
the  court  at  the  Tyler  term  of  last  year.  The 
matter  was  submitted  at  Tyler;  but,  In  yiew 
of  the  absence  of  Judge  DAVIDSON  at  the 
time  of  the  submission  and  the  recent  acces- 
sion of  the  writer  to  the  bench,  the  court  re- 
quested oral  argument  on  the  Important  mat- 
ters involved.  The  case  h^s  been  ably  and 
well  briefed  on  both  sides  and  thoroughly  pre- 
sented on  oral  argument  Counsel  for  the 
state  make  a  clear  statement  of  the  several 
matters  involved  in  the  application,  and  for 
convenience,  and  as  conducive  to  clearness,  we 
adopt  their  classification  of  the  propositions 
urged  by  the  several  attorneys  for  the  appli- 
cant 

As  grounds  for  the  discbarge  of  the  relator 
the  following  propositions  are  urged:  (1)  It 
Is  urged  that  the  act  in  question  is  void,  be- 
cause in  conflict  with  section  "35,  art  3,  of  the 
Constitution,  in  that  It  contains  "more  than 
one  subject"  (2)  That  the  act  is  void,  because 
in  conflict  with  section  20,  art.  16,  of  the  Con- 
stitution (local  option  clause),  in  that  (a)  it  at- 
tempts to  delegate  to  the  people  the  power  to 
levy  a  tax  on  the  liquor  business ;  (b)  It  at- 
tempts to  enlarge  the  scope  of  the  local  option 
law ;  (e)  the  Legislature  Is  without  power  to 
enact  any  prohibitory  law  with  reference  to 
the  sale  of  liquor,  except  as  provided  by  sec- 
tion 20,  art  16,  of  the  Constitution.  (3)  That 
the  act  is  void,  because  In  conflict  with 
section  2,  art  8,  of  the  Constitution,  In  that 
the  (alleged)  tax  is  not  "equal  and  uniform," 
within  the  meaning  of  the  Constitution.  (4) 
That  the  act  is  void,  because  the  license  tax 
is  prohibitory,  the  penalties  cruel  and  unusu- 
al, and  prohibited  by  section  13,  art  1,  of  the 
Constitution,  and,  being  so  enormous,  operate 
to  deter  the  citizen  from  invoking  the  pro- 
tection of  the  courts,  and  thereby  deny  due 
process  of  law,  as  prohibited  by  section  10, 
art  1,  of  the  Constitution.  (5)  That  the  act  is 
unconstitutional  and  void,  because  the  traffic 
regulated,  being  non intoxicated  liquors,  a 
harmless  business,  is  taken  out  of  the  domain 
of  the  police  powers  of  the  Legislature.  (6) 
That  the  act  is  in  conflict  with  section  28,*  art 
1,  and  section  56,  art  3,  of  the  Constitution; 
in  other  words,  that  the  act  Is  a  local  or  spe- 
cial law,  and  for  that  reason  is  void.  It  will 
be  perceived  that  all  the  grounds  urged  as  a 
basis  for  the  discharge  of  the  relator  raise 
constitutional  questions.  If  the  act  under 
which  be  is  charged  is  in  contravention  of  the 
Constitution  of  this  state,  and  violative  of 
same,  and  we  shall  bold  tliat  either  of  the 
propositions  above  stated  are  well  taken,  then 
it  must  follow  that  the  relator  Is  entitled  to 
his  discharge. 

The  Thirtieth  Legislature  (Laws  1907,  p. 
212,  c.  112)  undertook  to  levy  and  did  levy  an 
occupation  tax  on  nonintoxicating  malt  liq- 


uors. By  section  1  of  this  act  It  Is  provided  as 
follows:  "Section  1.  In  all  counties,  justlcee* 
precincts,  towns,  cities  or  other  subdivisions 
of  a  county  where  qnallfled  voters  thereof 
have,  by  a  majority  vote  determined  that  the 
sale  of  intoxicating  liquors  shall  be  prohibited 
therein,  there  Is  hereby  levied  upon  all  firms, 
persons,  associations  of  persons  and  corpora- 
tions, selling  at  retail  nonintoxicating  malt  liq- 
uors, such  as  tTno,'  'Ino,'  'Frosty,'  Tlntop'  and 
Teetotle,"  and  all  other  such  liquors  an  anna- 
al  state  tax  of  $2,000,  and  counties,  also  incor- 
porated cities  and  towns  where  such  sales  are 
made,  may  each  levy  an  annual  tax  of  not  ex- 
ceeding $1,000  upon  all  such  persons,  firms  or 
corporations.  Provided,  that  this  section  shall 
not  apply  to  regular  druggists  or  pharmacists, 
who,  as  such,  keep  for  sale  as  a  part  of  a  reg- 
ular drug  stock,  such  proprietary  remedies  as 
'malt  extract'  'malt  medicine,'  and  'malt  and 
Iron'  used  exclusively  as  medicine  and  not  as 
a  beverage."  Among  the  contentions  of  rela- 
tor is  that  this  section  Is  in  contravention  of 
section  2,  art  8,  of  the  Constlttitlon,  which  in 
respect  to  occupation  taxes  reads  as  follows: 
"All  occupation  taxes  shall  be  equal  and  uni- 
form upon  the  same  class  of  subjects  within 
the  limits  of  the  authority  levying  the  tax." 
It  is  also  contended  by  counsel  for  relator 
that  section  3  of  the  Bill  of  Bights  is  Impor- 
tant to  be  considered  in  connection  with  tliis 
contention,  and  that  a  proi>er  construction  of 
section  2,  art  8,  is  aided  by  reference  to  sec- 
tion 3  of  the  Bill  of  Rights.  This  section  Is 
as  follows :  "All  free  men,  when  they  form  a 
social  compact  have  equal  rights  and  no  man 
•or  set  of  men.  Is  entitled  to  exclusive  separate 
public  emoluments  or  privileges  but  in  consid- 
eration of  public  services." 

This  court  has  seemed,  in  decisions  here- 
tofore, to  have  esteemed  this  section  of  the 
Bill  of  Rights  as  having  some  application 
to  the  uniformity  or  quality  of  taxing  meas- 
ures. Ex  parte  Jones,  38  Tex.  Cr.  R.  482.  43 
S.  W.  513.  The  Confititutlon  preceding  that 
tmder  which  we  are  now  operating  contained 
the  following  provision:  "Taxation  shall  be 
equal  and  uniform  throughout  the  state." 
Whereas  the  present  Constitution  provides: 
"All  occupation  taxes  shall  be  equal  and  uni- 
form upon  the  same  class  of  subjects  within 
the  limits  of  the  authority  levying  the  tax." 
This  has  been  held  (Fahey  v.  State,  27  Tex. 
Cr.  App.  146,  11  S.  W.  108,  11  Am.  St  Rep. 
182)  as  applying  to  the  whole  state,  as  to 
legislative  authority,  and  that  .of  a  county, 
city,  or  town,  as  to  their  respective  iKiund- 
aries.  So  that  the  provision  of  the  Constitu- 
tion here  in  question  in  fact  provides  that 
taxes  shall  be  equal  and  uniform  throughout 
the  state,  as  applied  to  all  taxes  levied  for 
state  use  by  the  Legislature.  If  the  con- 
tention is  true  that  the  act  of  the  Legislature 
complained  of  makes  an  exception  in  favor 
of  druggists  and  pliarmaclsts,  and  if  it  be 
true,  as  contended  by  relator,  that  the  tax 
levied  is  not  equal  and  uniform  UirougUout 
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the  state  njMn  the  same  clasB  of  subjects, 
then  the  tax  levied  is  without  authority  of 
law,  In  contravention  of  the  Constitution, 
and  the  relator  is  entitled  to  be  discharged. 
This  Is  not  a  new  question  in  this  state. 
This  matter  has  received  consideration,  both 
by  this  court  and  by  the  Supreme  Court. 
Probably  the  most  notable  case  in  which 
this  provision  of  the  Constitution  has  re- 
ceived construction  was  the  case  of  Pullman 
Palace  Car  Company  v.  State  of  Texas,  64 
Tex.  274,  53  Am.  Rep.  75a  In  that  case  the 
state  sought  to  enforce  an  dccupatlon  tax  of 
$2  a  mite  under  that  part  of  the  act  of  March 
24,  1881,  authorizing  the  collection  from  ev- 
ery person,  firm,  etc.,  owning  or  running  any 
palace  car,  sleeping  or  dining  cars,  not  own- 
ed by  the  railway  company,  of  any  railroad 
In  this  state.  Touching  thia  matter  and  the 
contention  that  the  act  was  invalid.  In  tliat 
the  occupation  tax  sought  to  be  laid  was  not 
equal  and  uniform,  the  court  say:  "The  in- 
quiry arises  ■  whether  a  law  which  thus  im- 
poses a  tax  on  others  than  railway  com- 
panies for  the  pursuit  of  this  business,  while 
it  exempts  railway  companies  therefrom,  does 
not  violate  the  provisions  of  the  Constitution 
referred  to.  That  the  tax  contemplated  by 
the  act  is  an  occupation  tax  it  too  clear  for 
discussion.  Does  the  business  done  by  per- 
sons or  corporations  owning  such  cars  and 
running  them  on  the  roads  of  others,  or  the 
business  done  by  persons  not  owning,  but  run- 
ning, such  cars  on  the  roads  of  others,  and 
business  done  by  railway  companies  on  their 
own  roads  with  such  cars,  embrace  the  same 
class  of  subjects  of  taxation?  The  subject  of 
taxation  is  the  thing  or  business  done,  the 
occupation  followed,  for  and  on  account  of 
which  tlie  tax  is  imposed  on  persons  and 
corporations  that  pursue  it.  The  business  or 
occupation  of  the  owners  of  such  cars  run- 
ning them  on  the  roads  of  others,  and  of 
those  who  are  not  owners,  but  run  such  cars 
on  the  roads  of  others,  in  so  far  as  the  par- 
ticular occupation  for  which  the  tax  is  im- 
posed is  concerned,  in  no  essential  differs 
from  that  pursued  by  a  railway  company 
that  runs  its  own  cars  of  the  same  kind  for 
the  same  purpose  over  its  own  road.  The 
same  acts  and  facts  make  the  occupation 
in  either  case,  and  it  looks  to  the  same  end 
and  purpose.  That  a  railway  company  may 
pursue  another  business  or  occupation  than 
that  taxed  by  the  law  in  question  cannot 
affect  the  question  whether  a  business  which 
it  does  pursue  is  the  subject  of  taxation  for 
the  pursuit  of  which  others  are  taxed;  nor 
can  the  fact  that  it  owns  other  property, 
without  which  the  occupation  In  a  given 
case  could  not  be  pursued  affect  the  question. 
There  are,  however,  some  occupations  tax- 
ed wlilch  are  very  kindred  in  the  elements 
which  make  them  up;  1.  e.,  the  acts  and 
things  which  constitute  the  occupation  tax- 
ed. ••  •  Here  the  facts  which  consti- 
tute the  occupation  are  in  part  the  same,  but 
not  entirely  so,  and  hence  are  held  to  belong 


to  different  classes  of  occupations,  and  not 
required  to  pay  the  same  amount  of  tax. 
There  Is  no  act  or  fact  entering  into  the  oc-  ^ 
cupatlon  of  running  such  cars  as  are  men- 
tioned in  the  statute  over  the  road  of  anoth- 
er which  does  not  enter  into  the  occupation 
of  the  road  owner  who  runs  over  his  own 
road  the  same  kind  of  cars  for  the  same  uses 
and  purposes,  from  which  the  road  owner 
can  be  withdrawn  from  the  class  on  which 
the  statute  Imposes  the  tax.  If  the  things 
done  constitute  in  one  person  or  corporation 
the  taxed  occupation,  no  one  doing  the  same 
things  can  be  omitted  from  the  class  taxed 
without  a  violation  of  the  constitutional  pro- 
visions, even  though  the  omitted  or  except- 
ed person  or  corporation  may  do  more  or  oth- 
er things  than  are  necessary  to  constitute 
the  taxed  occupation,  and  though  that  done 
in  excess  may  within  itself  constitute  a  dis- 
tinct occupation  subject  to  taxation,  how- 
ever kindred  in  nature  the  occupation  may 
be.  The  Legislature  may  classify  subjects 
of  taxation,  and  these  classifications  may, 
as  they  will,  be  more  or  less  arbitrary ;  but, 
when  the  classification  is  made,  all  must  be 
subjected  to  the  payment  of  the  tax  Imposed 
who,  by  the  existence  of  the  facts  on  which 
the  claesification  is  based,  fall  within  it,  un- 
less exempted  under  some  other  constitution- 
al provision.  Nor  can  the  constitutional  re- 
quirement in  reference  to  occupation  taxes 
be  evaded,  or  its  appllcaticm  rendered  un- 
necessary, by  the  fact  that  the  person  or  cor- 
poration ptusnlng  the  occupation  pays  an  in- 
come tax ;  nor  by  tlie  fact  that  an  occupation 
tax  is  paid  upon  a  business  kindred  to  that 
on  account  of  which  the  given  occupation  tax 
is  claimed.  Kelly  v.  Dwyer,  7  Lea  (Tenn.) 
180;  Bnrch  v.  Mayor,  42  6a.  596;  Hlrsh 
V.  Commonwealth.  21  Grat.  (Va.)  788;  Wool- 
man  V.  State,  2  Swan  (Tenn.)  353;  State  v. 
Stephens,  4  Tex.  189.  It  is  suggested.  If  the 
statute  la  violative  of  the  constitutional  pro- 
vision referred  to,  that  it  should  not  be  held 
void  in  so  far  as  it  imposes  the  tax,  but  that 
those  who  by  its  terms  are  exempted  from 
its  operation  should  be  held  subject  to  its 
provisions.  The  Legislature  alone  can  Impose 
taxes,  and  determine  what  occupations  shall 
be  taxed  ;  and  when  it  Imposes  an  occupation 
tax,  and  expressly  declares  that  given  persons 
or  corporations  shall  not  be  subjected  to  it, 
the  courts  have  no  power  to  declare  that 
they  shall;  but  they  have  power  to  declare 
that  the  act  by  which  euch  a  discrimination 
is  made  is  Inoperative  upon  those  upon  whom 
the  burden  is  attempted  to  be  Imposed,  be- 
cause violative  of  the  rule  requiring  equality 
and  uniformity." 

A  similar  matter  was  considered  by  tills 
court  In  the  case  of  Ex  parte  Jones,  38  Tex. 
Or.  R.  482,  43  S.  W.  513.  The  applicant  In 
that  case  had  been  arrested  under  an  act  of 
the  Twenty-Fifth  Legislature  (Laws  1807,  p. 
49,  c.  18),  requiring  the  payment  of  occupa- 
tion tax  levied  on  peddlers,  and  was  attacked 
for  the  reason  that  it  contained  the  proviso 
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"that  all  ex-Ooufederates  and  ex-Federal 
soldiers,  who,  from  old  age,  or  other  cause 
may  be  incai>acltated  to  do  and  perform 
manual  labor  and  who  are  actual  residents 
of  the  state  of  Texas,  and  are  not  Inmates 
of  any  soldiers'  home,  or  drawing  any  pension 
from  the  United  States  or  state  government, 
be  and  are  hereby  exempt  from  the  payment 
of  any  such  peddlers'  occupation  tax."  In 
passing  upon  this  question  this  court  said: 
"Section  3  of  our  Bill  of  Rights  would  appear 
to  inhibit  any  class  legislation,  and  is  as  fol- 
lows: 'Sec.  3.  All  free  men  when  they  form 
a  social  compact  have  equal  rights,  and  no 
man  or  set  of  men  Is  entitled  to  exclusive 
separate  public  emoluments  or  privileges,  but 
in  consideration  of  public  services.'  A  proper 
construction  of  these  constitutional  provisions, 
together  with  an  application  of  same  to  the 
occupation  tax  provision  before  quoted,  would 
appear  to  settle  this  question  in  favor  of  the 
applicant;  for  unquestionably  the  act  exon- 
erates and  exempts  from  taxation,  and  con- 
stitutes certain  classes  therein  named  privi- 
leged classes,  who  are  authorized  to  pursue 
the  occupation  of  peddling  without  the  pay- 
ment of  any  tax  or  the  procurement  of  any 
license.  This  is  obviously  taxation  which 
is  not  equal  or  uniform.  However,  this  is  not 
a  new  question  in  this  state.  In  Pullman 
Palace  Car  Co.  v.  state,  64  Tex.  274,  53 
Am.  Rep.  758,  almost  this  exact  question 
came  before  our  Supreme  Court  for  decision. 
That  was  a  case  In  which  suit  was  brought 
by  the  state  of  Texas  against  the  Pullman 
Palace  Car  Company,  claiming  an  occupa- 
tion tax  for  running  and  operating  Pullman 
Palace  cars  on  lines  of  railroads  in  the  state 
of  Texas ;  said  cars  not  being  owned  by  any 
of  the  railroad  companies  operating  the  rail- 
road. The  tax  act  under  which  this  recovery 
was  sought  laid  an  occupation  tax  upon  all 
persons  or  corporations  operating  Pullman 
palace  cars  on  railroads  in  the  state  of  Tex- 
as, except  persons  or  corporations  who  own- 
ed said  railroad;  and  the  court  held  that 
this  exemption  rendered  the  law  unconstitu- 
tional and  void.  Among  other  things,  Judge 
Stayton,  who  rendered  that  opinion,  said: 
'If  the  things  done  constitute  in  one  person 
or  corporation  the  taxed  occupation,  no  one 
doing  the  same  things  can  be  omitted  from  the 
class  taxed  without  a  violation  of  the  consti- 
tutional provisions,  even  though  the  omitted 
or  excepted  persons  or  corporation  may  do 
more  or  other  things  than  are  necessary  to 
constitute  the  taxed  occupation,  and  though 
that  done  in  excess  may  within  itself  con- 
stitute a  distinct  occupation  subject  to  taxa- 
tion, however  kindred  in  nature  the  occupa- 
tion may  be.  The  Legislature  may  classify 
subjects  of  taxation,  and  these  classiflcations 
may,  as  they  will  be,  more  or  less  arbitrary ; 
but,  when  the  dassiflcation  Is  made,  all  must 
be  subjected  to  the  payment  of  the  tax  impos- 
ed who  by  the  existence  of  the  facta  on  which 
the  classification  is  based  fall  within  it.  un- 
less exempted  under  some  other  constitutional 


provision.'  And  to  the  same  effect  see,  also, 
Cooley,  Tax'n  (Ed.  1879)  pp.  128,  130, 138,  139, 
153 ;  1  Desty,  Tax'n,  pp.  94,  95,  122,  191,  192, 
193 ;  City  of  New  Orleans  v.  Home  Mut.  Ins. 
Co.,  23  La.  Ann.  449 ;  Sims  r.  Parish  of  Jacli- 
son,  22  La.  Ann.  440;  Livingston  v.  City  Coun- 
cil of  Albany,  41  Ga.  21 ;  Un  Sing  v.  Wash- 
bum,  20  Cal.  534;  Sutton's  Heirs  v.  City  of 
Louisville,  5  Dana  (Ky.)  28." 

A  similar  question  came  before  the  court 
later  in  the  case  of  Ex  parte  Overstreet,  39 
Tex.  Cr.  R.  474,  46  S.  W.  825,  In  which  case 
the  opinion  of  the  court  was  delivered  by 
Judge  Hurt,  then  its  presiding  Judge.  In  that 
case  the  relator  had  been  arrested  for  pursu- 
ing the  occupation  of  peddling  buggies  with- 
out first  obtaining  a  license  therefor.  The 
contention  of  relator  In  that  case  was  that 
the  law  under  which  he  was  arrested  was  un- 
constitutional, in  that  It  discriminates  be- 
tween persons  engaged  in  the  same  character 
of  business,  and  the  same  was  Invalid  by  rea- 
son of  au  exception  and  discrimination  con- 
tained in  the  act  The  exception  which  It 
was  contended  rendered  the  act  unconstitu- 
tional was  as  follows:  "A  merchant  who  pays 
au  occupation  tax  as  required  by  this  article, 
shall  not  be  required  to  pay  this  special  tax 
for  selling  articles  named  in  this  paragraph, 
when  sold  In  his  place  of  business,  or  in  the 
county  In  which  his  place  of  business  is  locat- 
ed." In  discussing  this  question  the  court 
said:  "Const,  art.  8.  ,§  1,  provides:  'Taxation 
shall  be  eqi^al  and  uuiform.  *  *  *  It 
[the  Legislature]  may  also  impose  occupation 
taxes  both  upon  natural  persons  and  u(K>n 
cor[)orations,  other  than  municipal,  doing 
business  In  this  state.'  Section  2:  'All  occu- 
pation taxes  shall  be  equal  and  uniform  upon 
the  same  class  of  subjects  within  the  limits 
of  the  authority  levying  the  tax.  But  the 
Legislature  may  by  general  laws  exempt  from 
taxation  public  property  used  for  public  pur- 
poses,' etc.  It  may  be  contended  that  as  the 
merchant  may  not  only  peddle  goods,  but  also 
engage  in  the  regular  mercantile  business, 
therefore  the  pursuits  are  not  in  conflict,  and 
that  they  are  not  the  game  occupation.  This 
proposition  is  met  by  the  opinion  of  Judge 
Stayton  in  Pullman  Palace  Car  Co.  v.  State, 
64  Tex.  274,  53  Am.  Rep.  758.  This  case  set- 
tles beyond  any  question  the  Issue  involved  In 
the  case  In  hand.  Under  the  law  a  merchant 
can  sell  any  character  of  merchandise,  peddle 
buggies,  etc..  In  his  coimty ;  in  fact,  engage  in 
any  mercantile  business  and  peddle  the  arti- 
cles named  In  subdivision  40,  without  paying 
as  much  occupation  tax  as  the  peddler  of  a 
buggy,  washing  machine,  etc.  Now,  we  can- 
not comprehend  how  the  fact  that  he  could 
engage  In  the  mercantile  business  to  its  ful- 
lest extent,  as  well  as  the  peddling  of  these 
articles,  without  paying  as  much  tax  as  the 
relator,  would  relieve  the  case  of  the  constitu- 
tional prohibition  that  'all  occupation  taxea 
shall  be  equal  and  uniform  upon  the  same 
class  of  subjects  within  the  limlta  of  the  au- 
thority levying  the  tax.' " 
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The  same  principle,  in  substance,  was  reaf- 
firmed In  the  cases  of  Poteet  t.  State,  41 
Tex.  Cr.  R.  268,  53  S.  W.  869,  and  Rainey  ▼. 
State,  41  Tex.  Cr.  R.  254,  63  S.  W.  882,  96  Am. 
St.  Rep.  786.  The  relator  In  the  Poteet  Case 
had  been  convicted  of  pursuing  the  occupa- 
tion of  a  cotton  buyer  without  obtaining  li- 
cense for  that  purpose.  An  act  of  the  Twen- 
ty-Fifth Legislature  had  imposed  an  occupa- 
tion tax  on  cotton  buyers,  but  contained  the 
following  provision,  which  It  was  contended 
rendered  the  proposed  tax  unconstitutional: 
''A  merchant  who  pays  an  occupation  tax,  as 
lierein  prescribed,  shall  not  be  considered  a 
cotton  buyer,  or  buyer  of  wool  or  hides."  In 
discussing  this  question  the  court  there  said: 
"Under  the  provisions  of  our  Constitution  the 
tax  must  be  equal  and  uniform,  and  the  Leg- 
islature has  no  authority  to  exempt  a  mer- 
chant, or  any  other  class,  from  the  payment 
of  this  tax,  when  It  is  imposed  upon  all  oth- 
ers. It  is  no  answer  "that  the  party  pays  a 
tax  as  a  merchant.  The  two  callings  are  dif- 
ferent and  distinct.  If  the  Legislature  lias 
the  authority  to  exempt  a  merchant  from  the 
payment  of  the  tax,  so  it  would  any  other 
class  of  citizens,  and  thus  ImiMse  a  burden 
upon  one  class  from  which  the  others  are  ex- 
empt, and  for  the  same  calling  or  pursuit." 
The  Rainey  Case  was  a  conviction  under  the 
same  statute,  and  the  holding  is  practically 
identical  with  that  in  Poteet's  Case,  supra, 
and  Is  citied  for  the  reason,  mainly,  that  It 
contains  an  express  affirmation  of  the  rule 
laid  down  in  Ex  parte  Overstreet,  supra,  as 
well  as  the  case  of  the  Pullman  Palace  Car 
Co.  V.  State,  64  Tex.  279,  53  Am.  Rep.  758. 
The  case  of  Hoefling  v.  City  of  San  Antonio, 
85  Tex.  228,  20  S.  W.  85,  16  L.  R.  A.  608,  by 
our  Supreme  Court,  is  to  the  same  effect; 
and.  so  far  as  we  have  been  able  to  discover, 
there  is  no  dissent  in  the  authorities  in  this 
state  from  the  proposition  contained  in  the 
flbove-cited  cases. 

It  is  contended,  however,  by  counsel  for  the 
state,  that  under  a  proper  construction  of  the 
statute  in  question  there  is  no  exception,  and 
that  the  Legislature  did  not  Intend  to  except 
any  one.  from  its  operation.  The  presenta- 
tion of  this  view  by  counsel  for  the  state  was 
very  forceful  and  is  %3  strongly  stated  as  it 
well  could  be.  The  provision  which  it  Is 
claimed  has  the  effect  to  make  void  the  act 
Is  as  follows:  "Provided  that  this  section 
shall  not  apply  to  regular  druggists,  or  phar- 
macists, who,  as  such,  keep  for  sale  as  a  part 
of  a  regular  drug  stock,  such  proprietary 
medicines,  as  'malt  extract.'  'malt  medicine' 
and  'malt  and  Iron'  used  exclusively  as  med- 
icine and  not  as  a  beverage."  Laws  1907,  p. 
212,  c.  112.  On  this  question  counsel  in  their 
hrlef  say:  "To  say  that  druggists  are  exempt 
from  the  tax  imposed  is  to  render  meaning- 
less and  surplusage  all  reference  to  these  pro- 
prietary remedies ;  but  to  construe  the  act  as 
meaning  that  druggists  should  not  be  consid- 
ered as  coming  within  the  provisions  of  the  act 
by  making  sale  of  these  remedies  in  the  man- 


ner as  therein  stated  is  to  give  meaning  to  all 
the  language  used,  to  save  the  bill  unimpair- 
ed, and  to  accomplish  the  purpose  of  the  leg- 
islation. We  admit  that  the  language  em- 
ployed is  not  as  apt  to  express  this  idea  as 
could  have  been  employed ;  but  that  this  was 
the  legislative  intent  there  can  be  but  little 
doubt,  from  the  language  used  and  the  pur- 
pose of  the  act,  and,  being  so,  the  law  should 
be  construed  so  as  to  give  it  etCect.  Our  posi- 
tion is  that  the  provision  was  Intended  to 
mean  as  if  it  read:  'Provided  that  this  sec- 
tion shall  not  prevent  the  sale  by  regular 
druggists  or  pharmacists,  who,  as  such,  keep 
for  sale  as  a  part  of  a  regular  drugstock,  of 
such  proprietary  remedies  as  "malt  extract," 
"malt  medicine"  and  "malt  iron"  used  exclu- 
sively as  medicine  and  not  as  a  beverage.' 
This  construction  would  change  the  phrase 
'apply  to,'  and  interpolate  in  lieu  the  phrase 
'prevent  the  sale  by,'  and  also  interpolate  the 
word  'or  lietween  the  words  'stock'  and  'such.' 
This  court  is  authorized,  and  it  would  seem 
from  the  authorities  to  be  its  duty,  when  the 
intention  of  the  Legislature  can  be  ascertain- 
ed with  reasonable  certainty,  to  alter  and  sup- 
ply words  in  the  statute  so  as  to  give  It  ef- 
fect." 

For  a  proper  determination  of  the  question 
here  presented  we  must  refer  to  our  state 
Constitution.  The  matter  involves  a  proijer 
construction  of  it  If,  when  so  construed, 
there  is  no  exception,  then  relator  should 
be  held.  If  there  is  an  exception,  and  if  the 
law  violates  the  constitutional  provision  that 
occupation  taxes  must  be  equal  and  uniforni. 
it  must  follow  that  the  relator  should  be  dis- 
charged. "A  cardinal  rule  in  dealing  witli 
written  Instruments  is  that  they  are  to  re- 
ceive an  unvarying  interpretation,  and  that 
their  practical  construction  is  to  be  uniform. 
A  Constitution  is  not  to  be  made  to  mean 
one  thing  at  one  time,  and  another  at  some 
subsequent  time,  when  the  circumstances  may 
have  so  changed  as  perhaps  to  make  a  differ- 
ent rule  in  the  case  seem  desirable.  A  prin- 
cipal share  of  the  benefit  expected  from  writ- 
ten constitutions  would  be  lost  if  the  rules 
they  established  were  so  flexible  as  to  bend 
to  circumstances  or  be  modified  by  public 
opinion.  It  Is  with  special  reference  to  the 
varying  moods  of  public  opinion,  and  with  a 
view  to  putting  the  fundamentals  of  govern- 
ment beyond  their  control,  that  these  Instru- 
meuts  are  framed;  and  there  can  be  no 
such  steady  and  imperceptible  change  in  their 
rules  as  inlieres  in  the  principles  of  the  com- 
mon law.  Those  beneficent  maxims  of  the 
common  law  which  guard  person  and  prop- 
erty have  grown  and  expanded  until  they 
mean  vastly  more  to  us  than  they  did  to  our 
ancestors,  and  are  more  minute,  particular, 
and  pervading  in  their  protectl<ms;  and  we 
may  confidently  look  forward  in  the  future 
to  still  further  modifications  In  the  direction 
of  improvement.  Public  sentiment  and  ac- 
tion effect  such  changes,  and  the  courts  rec- 
ognize  them;    bnt  a   court  or   Legislature 
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which  shoQlil  allow  a  diange  In  public  lentl- 
ment  to  Influence  It  In  the  Intention  of  Its 
founders  would  be  Justly  chargeable  with 
reckless  disregard  of  official  oath  and  public 
duty,  and,  if  Its  course  could  become  a  prec- 
edent, these  instruments  would  be  of  little 
avail.  The  violence  of  public  passion  la 
quite  as  likely  to  be  in  the  direction  of  op- 
pression as  in  any  other;  and  the  necessity 
for  Bills  of  Rights  In  our  fundamental  laws 
lies  mainly  in  the  danger  that  the  Legisla- 
ture will  be  influenced,  by  temporary  excite- 
ments, and  passions  among  the  people,  to 
adopt  oppressive  enactments.  What  a  court 
is  to  do,  therefore,  Is  to  declare  the  law  as 
written,  leaving  it  to  the  people  themselves  to 
make  such  changes  as  new  circumstances  may 
require.  The  meaning  of  the  Constitution  is 
flxed  when  it  is  adopted,  and  It  Is  not  differ- 
ent at  any  subsequent  time  when  a  court 
has  occasion  to  pass  upon  It"  Cooley's 
Const  Limitations  (6th  Ed.)  pp.  68,  69. 

The  Constitution  governs.  It  Is  literally, 
thus,  a  pillar  of  cloud  by  day,  and  by  night 
a  pillar  of  fire;  to  give  us  light,  and  with  us, 
it  Is  "to  go  by  day  and  by  night"  If  we 
should,  or  are  at  liberty  to,  construe  the  act 
in  question  so  as  to  hold  that  there  is  no  ex- 
emption contained  In  It  it  would  manifest- 
ly follow  that  the  objection  which  we  are 
considering  would  not  apply.  We  do  not  be- 
lieve, however,  that  we  could  or  should  so 
hold.  There  are  many  rules  for  the  con- 
struction of  statutes.  It  would  not  be  de- 
nied that  the  prime  object  of  all  rules  for 
Interpretation  Is  to  ascertain  the  will  and  in- 
tent of  the  lawmaker.  This  may  oftenest  be 
done,  and  usually  can  best  be  done,  by  giv- 
ing effect  to  the  language  used,  considered 
and  construed  in  its  ordinary  sense.  Of 
course,  we  recognize  that  we  are  not  Im- 
peratively required  to  give  the  language  em- 
ployed Its  lltersl  meaning,  If  In  the  light  of 
the  entire  law,  previous  legislation,  or  the 
evident  purpose  and  Intent  of  the  Legisla- 
ture, a  different  construction  should  fairly  be 
placed  on  the  language  used.  Mere  literal- 
ism, when  It  leads  to  absurdity,  should,  of 
course,  be  rejected;  but  where,  in  the  light 
of  the  entire  act,  taking  every  part  of  it  in- 
to consideration,  the  language  Is  clear,  the 
meaning  obvi6us,  and  an  exception  Is  made 
in  precise  terms,  we  are  neither  required 
nor  permitted  to  speculate  as  to  what  the 
Legislature  meant  where  such  meaning  does 
not  appear  In  the  language  used,  nor  are  we 
at  liberty  to  search  for  a  meaning  not  ap- 
parent on  the  face  of  the  act  to  be  construed. 
Now  It  should  be  remembered  that  the  act 
in  question  Is  not  an  amendment  of  any  prior 
act  or  existing  statute,  but  for  the  first  time 
levies  a  heavy  tax  up(m  nonintozlcating  malt 
liquors.  Therefore,  In  construing  the  act  It 
Is  not  possible  to  do  so  with  reference  to  any 
existing  or  prior  legislation;  but  the  con- 
struction must  be  of  the  act  Itself  as  It 
stands  written  on  the  statute  book.    Nor  is 


there  any  kindred  legislation  to  which  the 
act  is  referable,  or  that  might  or  could  aid 
us  in  Its  proper  Interpretation.  It  is  a 
cardinal  rule  of  construction  that  the  mean- 
ing of  one  portion  of  an  act  may  be  aided  by 
other  provisions  contained  in  the  same  act 
and  that  that  construction  should  be  placed 
upon  such  legislation  as  would  give  the  whole 
effect  That  cannot  apply  In  this  case,  for 
the  reason  that  the  exception  Is  contained  In 
the  flrst  section  of  the  act  In  question,  and 
there  is  no  reference  thereto  in  any  other 
portion  of  the  act  nor  anything  in  It  which 
could  aid  us  In  the  construction  of  the  por- 
tion here  under  Investigation.  The  excep- 
tion. If  there  be  an  exception,  is  found  in  the 
flrst  section  of  the  act  In  question.  There  is 
no  language  used  anywhere  else  In  said  act 
which  could  aid  us  in  construing  the  Intent 
and  purpose  of  the  alleged  exemption.  The 
tax  levied  Is  upon  noolntoxicatlng  malt  liq- 
uors including  certain  liquors  q>eciflcally 
named  and  all  other  such  liquors.  Now,  in 
the  light  of  this  tax  so  levied,  we  are  con- 
fronted with  an  exception  which  provides  that 
this  section — that  Is,  section  1,  deflnlng  the 
occupation  to  be  taxed — shall  not  apply  to 
regular  druggists  or  pharmacists,  who,  as 
such,  keep  for  sale,  as  a  part  of  a  regular 
drug  stock,  such  proprietary  remedies  as 
malt  extract,  malt  medicine,  and  malt  and 
Iron,  used  exclusively  as  medicine  and  not  as 
a  beverage. 

Now  the  learned  counsel  for  the  state 
says  that  this  article  should  be  construed  as 
If  It  read  as  follows :  "Provided  that  this  sec- 
tion shall  not  prevent  the  sale  by  regular 
druggists  or  pharmacists,  who,  as  such,  keep 
for  sale  as  a  part  of  a  regular  drug  stock  of 
such  proprietary  remedies  as  malt  extract 
malt  medicine,  and  malt  and  Iron  used  ex- 
clusively as  medicine  and  not  as  a  beverage." 
In  other  words,  to  uphold  the  law  we  should 
be  required  to  strike  out  In  the  act  In  ques- 
tion the  term  "shall  not  apply,"  and  sub- 
stitute therefor  the  words  "shall  not  pre- 
vent the  sale  by,"  and  In  addition  to  that 
Interpolate  the  word  "of  between  the  words 
"stock"  and  "such."  While  we  recognize  the 
duty  resting  upon  us  to  search  diligently  for 
the  legislative  Intent  In  the  language  used, 
so  that  we  may  flud  it,  and,  having  found  it, 
give  it  effect  we  do  not  believe  that  we 
should  declare  the  unambiguous  language 
used  In  this  section  meaningless,  strike  out 
and  strike  down  the  clear  and  precise  words 
used  of  such  ordinary  signification  as  to  re- 
but the  presumption  that  they  were  used 
either  Ignorantly  or  Inadvertently  by  the  Leg- 
islature, and  Interpolate  words  not  used  by 
them,  and,  having  made  the  elision  in  the 
one  case  and  the  Interpolation  In  the  other, 
with  such  alteration  and  substitution  under- 
take to  give  the  act  effect  This  act  of  the 
Legislature  not  only  levies  a  tax,  but  makes 
provision  for  the  arrest  and"  conviction  of 
persons  engaged  in  the  business  named  with- 
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out  the  payment  of  snch  tax,  and  provides 
for  punishment  of  offenders  against  same  by 
a  fine  of  not  leas  tban  the  amount  of  tax  due 
and  not  more  than  double  the  sum.  As  a 
rule  for  the  guidance  of  the  courts  in  con- 
struing such  statutes,  It  Is  said  In  Ex  parte 
Overstreet,  above  quoted,  that  one  test  Is, 
and  It  seems  to  be  both  an  infallible  and  a 
Just  test:  Could  the  person  claimed  to  be 
excepted  be  convicted  under  such  statute? 
In  the  Overstreet  Case,  Judge  Hurt  uses 
this  language :  "Let  us  suppose  that  the  mer- 
chant was  indicted  for  peddling  buggies  with- 
out a  peddler's  license,  and  the  proof  show- 
ed that  he  had  obtained  a  merchant's  license, 
but  that  he  had  peddled  the  buggies  within 
the  county  In  which  his  business  was  situat- 
ed. Under  such  a  state  of  facts,  could  be 
be  convicted  of  pursuing  the  occupation  of  a 
peddler  under  subdivision  40  without  license? 
He  evidently  could  not,  because  the  proviso 
expressly  authorizes  him  to  sell  buggies 
within  the  county  of  bis  place  of  business." 

Now,  under  this  act,  let  ua  suppose  that 
a  druggist  who  has  not  paid  the  tax  Is  found 
engaged  in  the  sale  of  malt  liquors,  either 
as  proprietary  medicines  or  under  the  guisa 
of  proprietary  medicines,  either  those  named 
In  the  exception  or  others  of  the  same  char- 
acter, or,  for  that  matter,  engaged  in  selling 
the  very  articles  upon  a  sale  of  which  at 
retail  the  tax  has  been  levied.  He  is  Indicted, 
and  brought  before  the  courts  of  his  country, 
and  convicted,  and  an  appeal  is  prosecuted 
to  this  court.  Would  we  be  Justified  by  any 
rule  known  among  men  in  upholding  such  a 
conviction  In  the  light  of  the  statute  which 
specifically  and  in  terms  provides  that  the 
section  alleged  to  have  been  violated  shall 
not  apply  to  him?  In  his  defense  he  would 
point  us  to  that  portion  of  section  1  of  the 
act  levying  a  tax  which  says :  "Provided  that 
this  section  shall  not  apply  to  regular  drug- 
gists, or  pharmacists,  who,  as  such,  keep  for 
sale  as  a  part  of  a  regular  drug  stock  such 
proprietary  remedies  as  malt  extract,  malt 
medicine  and  malt  and  iron,  used  exclusively 
as  a  medicine  and  not  as  a  beverage" — and 
Invoke  this  provision  as  a  shield  and  a  de- 
fense. Would  we  be  justified  in  saying  that, 
while  the  exception  is  clear  and  explicit  in 
Its  terms,  the  Legislature  did  not  say  what 
they  meant,  or  mean  what  they  said,  and 
that  we  might  reach  out  and  punish  him  on 
some  theory  or  suggestion  that  we  are  at 
liberty  to  strike  out  the  words  "shall  not 
apply  to,"  and  Insert  the  phrase  "shall  not 
prevent  the  sale  by,"  and  Interpolate  "of" 
between  the  words  "stock"  and  "such"?  We 
do  not  think  so,  but  are  clear  that  such  ex- 
ception, when  invoked  and  by  whomsoever  In- 
yoked,  must  be  and  sbould  be  sustained  by 
this  court. 

But  it  is  urged  with  great  force  and  much 
plausibility  by  counsel  for  the  state  that,  If 
the  law  in  question  cannot  be  upheld  as  a 
tax  law.  It  may  be  upheld  and  should  be  up- 
held as  a  police  regulation,  and  not  treated 


by  the  well-known  testa  applicable  to  taxing 
laws ;  and  he  cites  many  authorities  to  sus- 
tain this  proposition.  We  do  not  think  this 
contention  sound  for  several  reasons.  In  the 
first  place,  the  act  in  question  Is  a  tax  law. 
As  it  appears  In  the  published  volume  of  the 
Qeneral  Lews  of  the  Thirtieth  Legislature,  Its 
title  Is,  "Taxes — Providing  Occupation  Tax 
on  Dealers  In  Malt  Liquors."  The  sole  and 
only  effect  of  the  law.  Its  sole  and  only  pur- 
pose. Is  to  levy  a  tax  on  the  occupation  nam- 
ed, and  to  provide  for  its  due  enforcement 
and  collection.  And  to  say  that  It  may  be 
treated  as  a  mere  matter  of  regulation 
Is  to  do  violence  to  the  law  Itself,  and  to 
nullify  and  emasculate  the  same.  Nor  do  we 
believe,  with  all  possible  respect  to  counsel, 
that  this  view  is  important  in  any  event,  for 
that,  if  there  is  in  fact  a  discrimination,  and 
the  legislation  is  violative  of  the  Bill  of 
Rights,  and  in  the  face  of  the  Constitution, 
and  that  under  whatever  guise  or  under 
whatever  pretext  attempted,  the  result  should 
not  be  different. 

But  it  may  be  contended  that  we  could 
and  should  uphold  the  contention  of  the  state 
on  the  ground  that  the  exception  was  not 
intended  to  apply  to  persons,  but  only  to  per- 
mit by  legislative  enactment  the  sale  of  cer- 
tain proprietary  remedies  as  medicines,  and 
not  as  a  beverage;  and  this  without  refer- 
ence to  the  distinctive  occupation  of  those 
offering  same  for  sale.  That  it  would  be 
within  the  authority  of  the  Legislature  to 
have  exempted  the  sale  of  certain  proprie- 
tary remedies  as  medicines,  if  the  exemp- 
tions bad  applied  to  all  persons  without  dis- 
crimination, can  admit  of  no  doubt;  but  the 
Legislature,  as  we  view  It,  has  not  done  this. 
If  such  bad  been  their  intention,  the  specific 
naming  of  druggists  and  pharmacists  was  both 
idle  and  foolish.  Our  own  statutes  and  de- 
cisions furnish  the  safest  rules  for  Judicial 
interpretation.  The  first  provision  in  numer- 
ical order  and  Importance  laid  down  in  ar- 
ticle 3268  of  Sayles'  Ann.  Civ.  St  1897  is  as 
follows:  "The  following  rules  shall  govern 
in  the  construction  of  all  civil  statutory  en- 
actments :  (1)  The  ordinary  signification  shall 
be  applied  to  words,  except  words  of  art  or 
words  connected  with  a  particular  trade  or 
subject-matter."  The  very  first  article  of 
our  Penal  Code  reads  as  follows:  "The  design 
of  enacting  this  Code  Is  to  define  in  plain 
language  every  offense  against  the  laws  of 
this  state,  and  afllx  to  each  offense  its  proper 
punishment."  Again  it  Is  provided  in  ar- 
ticle 5  of  the  Penal  Code  that  "in  the  con- 
struction of  this  Code  each  general  provision 
shall  be  controlled  by  a  special  provision  on 
the  same  subject.  If  there  be  a  conflict."  Ar- 
ticle 6  of  the  Penal  Code  is  as  follows: 
"Wherever  it  appears  that  a  provision  of  the 
penal  law  Is  so  indefinitely  framed  or  of 
such  doubtful  construction  that  it  cannot  be 
understood,  either  from  the  language  In 
which  it  is  expressed,  or  from  some  other 
written   law   of   the   state,   such   penal    law 
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shall  be  regarded  as  wholly  iuoiwratlTe." 
In  article  9  of  the  Praal  Code  it  Is  said, 
among  other  things,  that  "no  person  shall  be 
punished  for  an  offense  which  Is  not  made 
penal  by  the  plain  import  of  the  words  of  a 
law."  Those  articles  have  received  frequent 
construction  by  this  court  and  our  Supreme 
Court,  and  the  rule  is  almost  uniformly  laid 
down  that  "If  the  words  used  in  the  statute 
are  free  from  ambiguity  or  doubt,  and  ex- 
press plainly  and  clearly  the  Intent  according 
to  the  most  natural  Import  of  the  language, 
there  is  no  occasion  to  look  elsewhere."  Com. 
V.  Weede,  Dallam,  Dig.  361;  Dodson  v. 
Bunton,  81  Tex.  655,  17  S.  W.  507 ;  State  ▼. 
Delesdenier,  7  Tex.  T6;  Holley  v.  State,  14 
Tex.  App.  506;  Murray  ▼.  State,  21  Tex. 
A  pp.  020.  2  S.  W.  757.  57  Am.  Rep.  623; 
Smith  T.  State,  18  Tex.  App.  454 ;  Engelking 
V.  Von  Wamel,  26  Tex.  460.  This  rule  is 
almost  uniformly  adopted  by  the  best  text- 
writers.  Endllch  on  Interpretation  of  Stat- 
utes, ;  4:  "Where  the  words  of  a  statute 
nre  plainly  expressive  of  an  intent,  not  ren- 
dered dubious  by  the  context,  the  Interpreta- 
tion must  conform  to  and  carry  out  that 
intent.  It  matters  not.  In  such  a  case,  what 
the  consequences  may  be.  'It  has,  therefore, 
been  distinctly  stated,  from  early  times  down 
to  the  present  day,  that  judges  are  not  to 
mold  the  language  of  statutes  In  order  to 
meet  an  alleged  convenience  or  an  alleged 
equity ;  are  not  to  be  Influenced  by  any  no- 
tions of  hardships,  or  of  what  In  their  view 
is  right  and  reasonable  or  is  prejudicial  to 
society ;  are  not  to  alter  clear  words,  though 
the  Legislature  may  not  have  contemplated 
the  consequences  of  using  them ;  are  not  to 
tamper  with  words  for  the  purpose  of  giving 
them  a  construction  which  is  'supposed  to  be 
more  consonant  with  justice'  than  their  or- 
dinary meaning.  Where,  by  the  use  of  clear 
■  and  unequivocal  language,  capable  of  only 
one  meaning,  anything  is  enacted  by  the  Leg- 
islature, it  must  be  enforced,  even  though  It 
be  absurd  or  mischievous.  If  the  words  go 
beyond  what  was  iirobably  the  intention,  ef- 
fect must  nevertheless  be  given  to  them.  They 
cannot  be  construed,  contrary  to  their  mean- 
ing, as  embracing  or  Including  cases  merely 
because  no  good  reason  appears  why  they 
should  be  excluded  or  embraced." 

Now,  bearing  in  mind  that  the  law  in 
question  not  only  levies  a  tax.  but  makes 
the  failure  to  pay  same  a  criminal  oIFense, 
subjecting  the  d€«iler  to  a  heavy  penalty,  is 
ft  not  dear  that  a  person  claiming  the  ex- 
emption could  not  be  held  as  a  criminal  un- 
der the  plain  import  of  the  language  xmedl 
and  If  a  druggist  and  pharmacist  were  ar- 
raigned and  convicted  under  the  law.  where, 
under  the  plain  everyday  meaQing  of  the  lan- 
guage used,  he  was  in  express  terms  except- 
ed, to  say  to  him  by  a  sort  of  judicial  legis- 
lation, under  the  name  of  construction,  that 
he  would  be  held  criminally  liable  under  a 
statute  the  language  of  which  permits  him  to 


pursue  the  business  in  question,  he  could 
well  say,  as  did  Macbeth  of  the  weird  sisters: 

"And  be  these  juggling  words  no  more  believed. 
That  palter  to  us  in  a  double  sense ; 
That  keep  the  words  of  promise  to  our  ear. 
And  break  it  to  our  hope." 

There  is,  perhaps,  another  and  a  stronger 
reasou  why  this  law  must  be  held  unconsti- 
tutional. By  its  plain  terms  it  levies  a  tax 
of  $2,000  CD  a  person  selling  the  articles 
named  In  prohibition  territory,  whereas  no 
such  tax  is  levied  In  any  other  to'ritory. 
All  persons  are  at  liberty  in  other  territory 
to  sell  the  named  articles  without  tax.  un- 
less it  be  the  tax  of  the  ordinary  merchants. 
This  Is  not.  It  is  conceived,  an  equal  and  ml- 
forra  tax  throughout  the  limits  of  the  state. 
Under  this  law  a  citizen  living  in  the  city  of 
Dallas  may  sell  Uno,  Ino,  etc.,  to  all  per8<wa 
that  are  willing  to  buy  without  let  or  hin- 
drance; whereas  in  the  neighboring  town  of 
Lancaster  he  will  be  subject  to  a  tax,  for  state 
purposes,  of  $2,000.  Under  this  law,  in  the 
county  of  Johnson,  if  one  desires  to  sell  these 
articles,  he  must  pay  a  tax  of  at  least  $2,- 
000  per  annum,  and  a  tax  that  may  be  $4,- 
000  per  year;  whereas  in  the  nelgbtwriug 
county  of  Tarrant  he  may  sell  it  without  tax. 
Suppose  we  substitute  in  the  law  for  the 
words  "Ino,  Uno,"  etc.,  the  words  "lumber, 
shingles,  and  building  materials."  We  would 
tlien  have  a  tax  levied  In  prohibition  territory 
upon  commerce  on  these  useful  articles  in 
Johnson  county  in  the  sum  of  $4,000  a  year ; 
whereas  in  the  adjoining  county,  among  peo- 
ple wholly  homogeneous,  the  merchants  pay 
practically  no  tax  at  all.  It  was  the  inten- 
tion and  purpose  of  the  founders  of  our  gov- 
ernment to  prohibit  and  prevent  this  condi- 
tion of  afCalrs.  In  all  the  provisions  of  our 
Constitution  there  Is  not  one  more  uecesj^ar.v 
or  by  which  greater  store  is  set  than  the 
provision  that  taxation  should  be  equal  and 
uniform  among  all  citizens  within  her  bound- 
aries. The  patriots  and  freemen  who  found- 
ed our  Institutions,  and  wrought  and  wove 
the  people's  will  into  our  organic  law,  under- 
stood the  Importance  of  giving  to  every  man 
n  free  and  a  fair  opi)ortunlty  In  the  race  of 
life.  They  must  have  understood,  as  do  we, 
that  at  all  times  and  among  all  people  the 
taxing  power  had  l>een  a  matter  of  signal 
condition.  Such  prostitution  and  discrimina- 
tion of  the  taxing  power  In  respect  to  the 
ordinary  articles  of  commerce  as  are  here 
attempted  In  this  statute  could,  if  so  design- 
ed, bankrupt  and  beggar  the  merchants  in 
half  the  domain  of  Texas,  and  so  harass  and 
outrage  her  people  as  almost  to  create  a  rev- 
olution. 

Nor  will  it  do  to  say  this  law  should  be  up- 
beld  on  the  pretense  and  pretext  that  It  Is 
an  aid  to  the  local  option  statute.  If  the 
liquors  sold  are  In  fact  intoxicating,  the  sell- 
er may  be  convicted  in  the  courts  of  the  coun- 
try for  such  sale.  But  as  a  matter  of  fact 
the  articles  proposed  to  be  taxed  and  named 
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In  the  act  !n  question  are  by  express  legisla- 
tive enactments  declared  to  t>e  nonlntoxlcat- 
Ing.  Tbelr  sale  is  legitimized,  and  the  au- 
thority of  the  government  and  the  sanction  of 
the  state  goea  with  the  payment  of  the  tax. 
Our  courts  haye  held  that  Hpecial  prorisious, 
methods  of  procedure,  incidental  remedies, 
and  matters  of  that  sort,  can  be  enacted,  hav- 
ing a  special  and  peculiar  relation  to  the  en- 
forcement of  our  prohibition  laws.  Ex  parte 
Diipree  (Tex.  Sup.)  105  S.  W.  493.  But  it  has 
never  been  held  that  any  Legislature  can,  un- 
der the  guise  of  the  enforcement  of  any  stat- 
ute, undertake  to  levy  a  tax  on  occupation  In 
one  section  of  the  state  and  exempt  by  legis- 
lative authority  another  portion  of  the  state 
from  the  payment  of  such  tax  on  precisely  the 
same  articles.  Such  favoritism  would  be  tyr- 
anny, and  to  prevent  such  discriminaticm 
was  the  purpose  of  the  constitutional  provi- 
sion that  taxation  should  be  equal  and  uni- 
form. CummiiigB  V.  Bank,  101  l'.  S.  Vfi,  2."> 
L.  Ed.  903;  Bank  v.  HInes,  3  Ohio  St  15. 
In  argument  we  were  appeale<l  to  with  great 
earnestness  to  uphold  the  law  in  this  case 
with  the  statement  that  it  was  a  serious 
matter  to  declare  a  law  duly  passed  by  the 
Legislature  unconstitutional.  We  are  not 
immindful  of  the  responsibility  assumed  by 
us  in  so  declaring:  but  it  has  been  held,  un- 
der orur  system,  from  time  ininiemorial,  that 
'it  is  not  only  In  our  province  so  to  do,  but 
that  in  a  clear  case  we  should  do  so.  If  we 
are  at  liberty  to  extend  or  construe  the  Con- 
stitution so  as  to  permit  wmcthlng  to  be 
done  which  is  prohibited  by  it,  under  the 
guise  or  in  aid  of  legislation  deemed  to  be 
helpful  and  beneficial,  the  precedent  is  made, 
and  in  other  and  evil  tinu>8  tliis  or  some 
otlier  court  may  seek  thp  extension  of  judi- 
cial authority,  with  our  decision  as  a  basis 
and  a  precedent,  in  respect  to  some  matter 
which  may  both  vex  and  harass  the  citizen. 
The  Constitution  is  the  organic  law  of  the 
land.  It  stands,  and  should  stand,  unless 
otherwise  declared  In  the  manner  provided 
by  law,  unchanged  and  unchangeable. 

"The  shooting  and  the  tumult  dies. 
The  captains  and  the  kings  depart," 

— but  the  Constitution,  while  It  remains  our 
Constitution,  is  the  same  yesterday,  to-day, 
and  forever.  It  means  the  stinie  thing  every- 
where and  to  all  men.  It  is  the  shield  of  the 
weak,  the  protection  of  all  alike.  None  are 
too  poor  to  invoke  its  protection,  and  none 
too  strong  to  escape  its  power.  .There  is  no 
place  where  Its  voice  should  not  be  heard, 
and  truly  its'  lines  should  go  out  through  all 
the  land. 

It  is  as  Important  to  the  citizen  that  bis 
rights  should  not  be  Invaded  In  violation  of 
the  constitutional  guaranties  as  it  Is  that  an 
act  of  the  Legislature  should  be  upheld.  So 
that  we  hold  that  the  duty  to  declare  the  law 
as  it  is  rests  upon  us.  It  is  a  duty  that  we 
should  neither  refuse  nor  hesitate  to  perform. 
In  a  clear  cnso.  a  refusal  to  meet  the  issue 
would  l>e  criminal;    an  evasion  worse  than 


weakness.  We  believe  the  act  to  be  nnconsti- 
tutlonal,  in  that  it  strikes  down  the  guarau' 
ty  ot  the  Constitution  that  taxes  shall  In.- 
equal  and  uniform;  and,  entertaining  this 
view  after  a  thorough  investigation  and  de- 
liberate consideration,  it  only  remains  for 
us,  with  "firmness  la  the  right,  as  God  lias 
given  us  to  bce  the  right,"  to  declare  It 
"Flat  justltia  ruat  coelum." 

There  are  other  grave  and  Important  ques 
tlons  presented  by  counsel  for  the  relator, 
about  some  of  which  we  have  serious  doubts; 
but  in  view  of  otir  (q^inlon  on  the  question? 
above  treated,  we  pretermit  any  discussloi 
ot  them. 

Let  the  relator  be  discharged. 

BROOKS,  J.,  dissents. 


STKES  V,   STATE.* 

(Court  of  Criminal  Appeals  of  Texas.     March 
11.  1908.) 

1.  Cbiminai.  Law— OoNTi nuance — GsouNns— 
Abserck  of  Witness— Showing  or  Dili- 

OENCB. 

It  is  Incumbent  upon  one  seeking  a  contin- 
uance on  the  ground  of  an  absent  witness  to 
state  clearly  the  diligence  used.  Including  tbe 
nature  of  process  issued  and  the  diligence  to 
obtain  service ;  and  where  an  application  for  a 
continuance  stated  that  accused  bad  used  suffi- 
cient diligence,  according  to  circumstances,  to 
procure  the  attendance  ofa  certain  witness  in  his 
belialf,  to  wit,  attorney  for  accused  was  brouglit 
in  the  case  Monday,  January  13,  1908,  and 
caused  process  to  issue  the  same  day  for  the 
said  witness  at  T.,  where  he  was  Buppoaed  to 
reside,  but  the  character  of  the  process,  or 
what  became  of  it,  or  whether  it  was  ever  re- 
turned, was  not  shown,  and  the  indictment  was 
returned  January  9,  1908,  but  there  was  no 
showing  as  to  date  of  arrest,  the  refusal  of  a 
continuance  was  not  error. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  U  1359,  ]3«0.] 

2.  Same  — New  Tbial  — Newly  Discovebed 
Evidence  —  Accused's  Insanity  —  Suffi- 
ciency OF  Motion. 

Where  a  motion  for  a  new  trial  for  newly- 
discovered  evidence,  predicated  upon  an  allega- 
tion of  accused's  partial  insanity,  was  not  veri- 
fied even  by  the  affidavit  of  accused,  and  no 
\j-itnesses  were  named  by  whom  the  alleged  facts 
could  be  established,  and  the  motion  was  nut 
accompanied  by  any  affidavit  of  any  witness, 
the  matter  cannot  b«  considered  on  appeal. 

[Ed.  Note.— For  cases  In  iwiiit,  sec  Cent.  Dig. 
vol.  15.  Criminal  Law,  H  2342,  2396-2103.] 

3.  Same— Appeal— Recobd. 

Where  the  question  of  alleged  improper  re- 
marks of  counsel  in  addressing  the  jury  is  nut 
preserved  by  a  bill  of  exceptions,  and  not  other- 
wise properly  presented,  they  cannot  be  consid- 
ered on  appeal. 

Appeal  from  Criminal  District  Court  Har- 
ris County;  J.  K.  P.  Glllasple,  Judge. 

BUI  Sykes  was  convicted  of  burglary,  and 
appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

RAMSEY,  J.  Tbe  appellant  was  indicted 
in  the  criminal  district  court  of  llurrls  couu- 

•Rehearing  denied  May  (I,  IXW. 
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ty  on  a  charge  of  burglary,  and  on  trial  was 
convicted,  and  bis  punishment  assessed  at 
confinement  In  the  state  penitentiary  for 
elglit  years. 

The  principal  ground  relied  upon,  and  the 
only  one  we  think  can  seriously  be  consider- 
ed, is  the  assignment  calling  in  question  the 
action  of  the  trial  court  in  overruling  appel- 
lant's motion  for  a  continuance.  The  indict- 
ment was  returned  on  January  9,  1908.  The 
application  for  a  continuance  was  made  on 
the  15th  day  of  January,  1908,  and  a  con- 
tinuance was  sought  on  account  of  the  ab- 
sence of  Thomas  Sykes.  In  stating  the  resi- 
dence of  this  witness,  the  application  for 
continuance  says:  "That  this  defendant  la 
informed  that  the  said  Thomas  Sykes  for 
some  time  past  has  been  living  in  Temple, 
Tex.,  and  it  is  a  fact  that  the  said  Thomas 
Sykes  mailed  the  last  letter  be  wrote  his 
father,  the  defendant  herein,  In  Temple,  Tex.; 
that  this  defendant  has  used  due  and  suffi- 
cient diligence,  according  to  circumstances, 
to  procure  the  attendance  of  the  said  Thomas 
Sykes  as  a  witness  in  bis  behalf  herein,  to 
wit:  Attorney  for  defendant  was  brought 
in  the  case  Monday,  January  13,  1908,  and 
caused  process  to  issue  the  same  day  for  the 
said  witness  at  Temple,  Tex."  The  nature 
and  character  of  this  process,  or  what  be- 
came of  same,  is  not  otherwise  shown  in  the 
application.  The  date  of  the  arrest  of  appel- 
lant does  not  appear  in  the  record.  Whether 
this  process  was  ever  returned  does  not  ap- 
pear in  the  record.  It  is  incumbent  upon 
every  person  seeking  a  delay  of  his  case,  or 
when  asking  for  a  continuance,  to  state  with 
suf&clent  clearness  and  accuracy'  to  advise 
and  inform  the  court  the  character  of  dili- 
gence used,  inchiding  the  nature  and  char- 
acter of  the  process  issued  and  the  diligence 
used  to  obtain  the  proper  service  thereof,  be- 
fore he  can  demand  a  delay  in  the  trial  of  bis 
cause.  We  do  not  believe,  as  here  presented, 
that  the  diligence  was  sufficient;  nor  Is  it  by 
any  means  certain  that  the  testimony  sought 
by  this  witness  was  of  such  a  character  as 
would  likely  change  the  result  of  the  prose- 
cution. 

The  next  ground  of  the  application  is  that 
a  new  trial  should  be  granted,  because  new 
testimony,  material  to  the  defendant  In  his 
proper  defense,  has  been  discovered  since  the 
trial  of  this  cause,  to  wit:  It  has  been  dis- 
covered that  defendant  is  bordering  on  in- 
sanity, and  Is  partially  Insane,  and  Is  wholly 
Incapacitated  to  put  forth  the  facts  as  they 
really  exist  in  his  case,  which  Is  calculated 
to  injure  the  rights  of  the  defendant,  unless 
the  Jury  trying  him  had  an  opportunity  of 
taking  same  Into  consideration.  This  motion 
is  not  verified,  even  by  the  affidavit  of  the 
appellant;  nor  are  there  witnesses  named  by 
whom  the  alleged  facts  could  be  established; 
nor  is  said  motion  accompanied  by  any  affi- 
davit of  any  witness  or  witnesses.  Clearly, 
as  presented,  this  matter  cannot  be  consider- 
ed by  ub. 


Again,  It  is  insisted  that  a  motion  for  a 
new  trial  should  be  granted  because  the  pros- 
ecuting attorney  in  his  address  to  the  Jury 
remarked,  **A  man  who  will  do  what  this 
nigger  has  done,  why  the  penitentiary  is  too 
good  for  him,"  which  said  remark,  it  is  aver- 
red, was  calculated  to  injury  the  rights  of 
appellant.  This  matter  is  not  preserved  by 
any  bill  of  exceptions,  nor  are  the  facta  pre- 
sented in  any  such  way  as  calls  upon  na  to 
reverse  the  case. 

Finding  no  error  In  the  record,  it  is  order- 
ed that  the  Judgment  of  the  court  below  be, 
and  the  same  la  her^y,  in  all  things  affirmed. 


BTAN  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Ifarcb 
11,  1908.) 

BUBGLABT— EVIDENCB— StJFFICIENCT. 

Evidence  held  to  sustain  a  conviction  of 
burglary,  in  view  of  accused's  connection  with 
the  property  taken. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Burglary,  {  94.] 

Appeal  from  Criminal  District  Court,  Har- 
ris County;  J.  K.  P.  Gillaspie,  Judge. 

John  Ryan  was  .convicted  of  burglary,  and 
appeals.    Affirmed. 

F.  J.  MeCord,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  burglary;  bla  punishment  being  assess- 
ed at  two  years'  confinement  in  the  peni- 
tentiary. 

The  (miy  contention  before  this  court  la 
the  alleged  wtLnt  of  sufficient  evidence  to  Jus- 
tify the  conviction.  The  case  is  one  of  cir- 
cumstantial evidence.  There  was  a  suit  of 
clothes  taken  from  a  closet  in  a  private  resi- 
dence. The  house  bad  been  closed  and  lock- 
ed. The  owner  says,  and  the  evidence  shows, 
that  the  clothes  were  In  the  house  at  the 
time  of  Its  being  closed  and  fastened,  but 
were  taken  out  by  some  one.  Just  how  the 
party  entered  the  bouse  Is  not  shown.  There 
were  no  indications  of  a  breaking — at  least, 
the  owner  of  the  house  says  he  discovered  no 
evidence  of  that  sort,  and  the  house  seemed 
to  be  in  the  same  condition  when  he  returned 
as  when  be  left  It;  but  the  suit  of  clothes 
was  in  some  way  taken  out,  and  appellant 
pawned  the  goods  at  a  pawnshop  that  day  or 
the  next  morning.  The  family  was  absent  at 
a  watering  place,  and  it  seems  the  owner 
alone  was  occupying  tbe  house  during  his 
family's  absence.  The  wife  of  appellant  was 
the  servant  of  the  owner  of  the  house;  but 
she  was  away  at  tbe  time  with  his  family  at 
the  summer  resort.  The  wife  of  appellant 
had  keys  to  the  bouse;  but  her  testimony 
shows  that  she  did  not  give  the  keys  to  ber 
husband,  but  to  another  party.  Appellant's 
theory  was  that  he  was  walking  down  a 
street  In  Houston,  when  a  stranger  had  the 
suit  of  clothes  and  wanted  to  sell  them  t« 
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blm  tat  |4iS0,  and  flaally  offered  to  take 
$3.50;  that  lie  did  not  purchase,  but  went 
with  this  stranger  to  the  pawnshop,  where 
the  suit  was  pawned.  Appellant  denied 
pawning  the  goods  and  receiving  the  money; 
but,  when  the  stranger  did  pawn  the  suit,  he 
bad  the  pawnbroker  put  bis  name  on  the 
clothes  as  the  owner.  Tbe  pawnbroker  tes- 
tifies that  appellant  claimed  tbe  clothes,  and 
the  party  with  him  did  not,  and  In  fact  did 
no  talking.  This  Is,  in  substance,  tbe  case, 
without  entering  Into  tbe  mlnutise  and  detail 
of  the  evidence.  We  are  of  opinion  tbat  the 
evidence  Is  sufficient  to  sustain  the  verdict 
The  Judgment  is  affirmed. 


Ex  parte  HOLLAND. 

(Court  of  Criminal  Appeals  of  Texas.     March 
20,  1908.) 

1.  Names— IDKM  Sonans. 

The  names  "Georgia  Holland"  and  "Georgia 
Harland"  are  idem  sonans,  and  such  discrep- 
ancy in  an  executive  warrant  will  not  warrant 
release  on  liabeas  corpus. 

rsa.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Names,  {{  12-15.] 

2.  Habeas  Cobptjs— AppeaIt— Pbesumptions— 

InENTTTT   OF  ReLATOB. 

On  appeal  from  habeas  corpus  proceedings, 
where  there  is  no  statement  of  nets  or  evidence 
in  the  record  to  show  the  contrary,  it  will  be 
presumed  that  the  court  found  that  the  party 
wanted  under  an  executive  warrant  for  "Georgia 
Holland"  was  the  "Georgia  Harland"  arrested, 
since  a  bare  discrepancy  m  the  name  would  not 
authorize  the  Court  of  Criminal  Appeals  to  dis- 
regard an  executive  warrant  properly  signed. 

Appeal  from  Criminal  District  Court,  Dal- 
las County;   W.  W.  Nelms,  Judge. 

Habeas  corpus  proceeding  by  Georgia  Hol- 
land. From  an  order  remanding  relator  to 
the  custody  of  the  sheriff,  she  appeals.  Af- 
firmed. 

Lemmon  &  Lively,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  tbe  State. 

BROOKS,  J.  Relator  filed  an  application 
for  a  writ  of  habeas  corpus  before  Hon. 
W.  W.  Nelms,  judge  of  tbe  criminal  district 
court  of  Dallas  county,  Tex.,  which  was 
granted,  and  ui)on  bearing  thereof  relator  was 
remanded  to  tbe  custody  of  tbe  sheriff  of 
Dallas  county.  It  appears  that  an  executive 
warrant  had  been  properly  Issued  for  the 
relator.  Tbe  executive  warrant  designates 
relator's  name  to  be  "Georgia  Holland."  She 
(relator)  says  her  name  Is  "Georgia  Harland." 

In  the  first  place,  this  is  Idem  sonans. 
Furthermore,  we  will  presume  that  tbe  par- 
ty wanted  is  tbe  one  that  Is  arrested.  There 
Is  no  statement  of  facts,  and  there  is  no  evi- 
dence in  this  record  to  show  the  contrary. 
We  will  therefore  presume  that  the  court  be- 
low found  tbe  identity  of  relator  from  suf- 
ficient evidence.  A  bare  discrepancy  in  the 
name  would  not  authorize  this  court  to  dis- 
regard the  executive  warrant  as  shown  by 
this  record.    It  la  properly  signed  up  by  the 


(Sovemor  of  this  state,  and  we  hold  that 
there  Is  no  merit  in  relator's  contention. 

Tbe  Judgment  of  tbe  lower  court  is   in 
all  things  affirmed. 


CRAWFORD  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  20, 
1008.     On  Rehearing,  March  20,   100&) 

1.  Cbiminal  Law— AppkaI/— Record— Neoes- 
8ITT  OF  Statement  of  Facts  ob  Bill  or 

£}XCEFTIONS. 

Where  the  record  on  appeal  in  a'  criminal 
case  contains  neither  a  statement  of  facts  nor 
bill  of  exceptions,  and  the  indictment  is  good, 
and  the  court's  charge  is  applicable  to  tbe  state 
of  facts  provable  thereunder,  the  case  must  be 
affirmed.  -  > 

On  Rehearing. 

2.  Sake  —  Oonsidebation  of  Statement  or 
Facts  Not  Filed  in  Tdje— Affidavit— 
Diligence. 

Where  appellant's  affidavit  in  support  of  a 
motion  for  a  rehearing  and  to  have  considered 
a  statement  of  facts  filed  too  late,  though  sworn 
to  by  himself,  shows  on  its  face  that  he  Icnew 
nothmg  al>out  the  facta  therein  stated,  and  there 
are  controverting  affidavits  showing  ttiat  there 
was  no  diligence  used  to  procure  bills  of  ex- 
ceptions and  statement  of  facts  within  tbe  prop- 
er time,  the  statement  of  facts  will  not  be  con- 
sidered. 

Appeal  from  District  Court  Hunt  Coun- 
ty;  R.  L  Porter,  Judge. 

Howell  Crawford  was  convicted  of  bur- 
glary, and  appeals.    Affirmed. 

A.  J.  Gates,  for  appellant  F.  J.  McCord, 
Asst  Atty.  Gen.,  for  tbe  State. 

BROOKS,  J.  Appellant  was  convicted  of 
burglary;  his  punishment  being  assessed  at 
four  years'  confinement  In  the  penitentiary. 

There  is  neither  statement  of  facts  nor  bill 
of  exceptions  in  the  record.  The  indictment 
is  good,  and  the  charge  of  tbe  court  is  ap- 
plicable to  a  state  of  facts  provable  there- 
under. In  this  condition  of  tbe  record,  it 
will  follow,  under  tbe  well-settled  rule  of 
this  court  tbis  case  must  be  affirmed;  and 
it  Is  accordingly  so  ordered. 

On  Motion  for  Rehearing. 

On  a  previous  day  of  this  court  this  case 
was  affirmed,  with  the  statement  that  there 
were  no  bills  of  exceptions  or  statement  of 
facts.  Appellant  files  a  motion,  sworn  to 
by  himself,  which  on  Its  face  shows  tbat  ap- 
pellant himself  knew  nothing  about  the 
facts  therein  stated.  The  district  attorney 
and  clerk  file  controverting  affidavits,  show- 
ing clearly  that  there  was  no  diligence  used 
to  procure  bills  of  exceptions  and  statement 
of  facts.  We  do  not  deem  It  necessary  to 
state  In  detail  tlie  different  insistences,  but 
suffice  it  to  say,  as  stated,  tbe  affidavits  of 
appellant  show  no  such  diligence  as  author- 
izes a  consideration  of  the  statement  of  facts. 

Appellant's  motion  for  rehearing  is  there- 
fore overruled. 
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BRODIB  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
11,  1008.) 

1.  Weapons— Cabbtiko    Pistol— Evidkhcb— 
Sufficiency. 

Evidence  held  to  snstaia  a  conTiction  of  car- 
rying a  pistol. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Weapcms,  {  28.] 

2.  CBiifiNAL  Law— Appeal  — B«viEW  —  Evi- 

DBNCE. 

Evidence  not  pmbodied  in  the  statement  of 
(acts  on  an  appeal  cannot  be  considered. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  16,  Criminal  Law,  |  2938.] 

Appeal  from  Montague  County  Court;  Geo. 
8.  March,  Judge. 

Porter  Brodie  was  convicted  of  carrying  a 
pistol,  and  be  appeals.    Affirmed. 

J.  L.  Rudy,  for  appellant  F.  J.  McCord, 
Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  for 
carrying  a  pistol,  and  was  tried  before  the 
court,  and  the  following  is  aH  the  testimony 
introduced: 

"Tliat  the  defendant.  Porter  Brodie,  car- 
ried a  pistol  on  his  person  on  the  6th  day  of 
September,  1907,  in  Montague  county,  Tex., 
and  that  be  (the  defendant)  was  not  on  bis 
own  premises  under  bis  control  at  the  time 
of  carrying  the  said  pistol;  that  prior  to  the 
6th  day  of  September,  1907,  and  subsequent 
to  the  27th  day  of  March,  1907,  on  which 
latter  date  one  Walker  Hargrove,  a  desper- 
ate character,  bad  shot  at,  and  wounded,  two 
officers  in  Bowie,  Montague  County,  Tex.  It 
was  generally  reported  that  the  said  Walker 
Hargrove  was  coming  back  to  Bowie  to  kill 
seven  men,  citizens  of  said  town,  the  defend- 
ant. Porter  Brodie,  being  included  In  the 
number.  The  rumor  or  report  of  this  threat 
was  conveyed  to  the  defendant.  Porter  Bro- 
die, who  was  warned  to  be  on  his  guard,  and 
this  warning  was  given  to  bini  on  the  6tb 
day  of  September,  and  soon  after  the  said 
Hargrove  had  entered  the  town  of  Bowie. 
The  defendant,  well  knowing  the  desperate 
character  of  the  said  Hargrove,  and  knowing 
that  be  was  a  man  who  -usually  executed  his 
threats,  and  in  anticipation  of  trouble,  took 
his  pistol  wltb  him  from  his  place  of  busi- 
ness to  the  post  office,  and  had  proceeded  on- 
ly a  few  steps  when  he  met  the  said  Har- 
grove, and  a  shooting  scrape  ensued.  As  the 
defendant  was  coming  from  dinner  be  met 
Sebe  Burnett,  who  told  him  that  Hargrove 
was  up  about  his  place  (Hargrove's  place)  of 
business,  and  that  be  had  not  best  go  up 
there  as  Brodle's  place  of  business  and  Har- 
grove's place  were  side  l>y  side,  and  that  he 
saw  some  one,  whom  he  took  to  be  Hargrove, 
up  the  street,  going  from  blm  (Brodie),  and 
be  (Brodie)  went  into  his  barbershop  and 
shaved  a  man  before  going  to  the  post  office. 
The  defendant.  Brodie,  made  no  effort  to 
have  tbe  said  Hargrove  placed  or  put  under 


a  peace  bond.  The  said  Hargrove  bad  been 
away  from  Bowie  since  tbe  said  27th  day  of 
March  all  tbe  time  except  when  be  came 
back  to  attend  his  mother's  burial,  and  at  no 
time  did  be  appear  on  tbe  streets  of  Bowie 
between  said  dates  until  on  tbe  said  6th  day 
of  September,  1907." 

We  do  not  believe  this  evidence  authorises 
an  acqultta)  of  tbe  defendant  There  are  a 
lot  of  facts  in  bis  motion  for  a  new  trial 
that  he  says  tbe  court  judicially  knew,-whicti 
possibly  Blight  have  changed  tbe  result  of 
this  decision,  but  tbey  are  not  embodied  in 
tbe  statement  of  facts. 

We  accordingly  bold  that  tbe  evidence  la 
sufficient,  and  tbe  Judgment  is  affirmed. 


MAUT.-DING  ▼.  STATE. 

(Court  of  Criminal  Apoeals  of  Texas.     March 
11.  1908.) 

1.  CaiifiNAL  Law  —  Trial  —  Instbdotionb— 
CoNFOBMiiir  to  Issues. 

Where  accused  was  on  trial  for  embezzle- 
ment as  de6ned  by  Pen.  Code.  art.  938.  it  was 
error  for  the  court  not  to  charge  on  embezzle- 
ment at  all.  but  to  charge  only  on  the  law  of 
theft  by  conversion  as  a  bailee,  as  de6ned  by 
Pen.  Code,  art.  877. 

[Ed.  Note. — For  cases  in  point,  see  CSent.  Dig. 
vol.  14.  Criminal  Law.  H  1980-1885.] 

2.  Same— Failure  to  Instruct  on  alibi. 

In  a  prosecution  for  embezzlement  the  fail- 
ure of  the  court  to  charge  on  the  law  of  alibi 
waft  not  error,  though  the  evidence  suggested  tbe 
issue,  where  accused  did  not  request  the  charge. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |§  1996-2004.] 

Appeal  from  District  Court  Hartley  Coun- 
ty;  J.  N.  Browning,  Judge. 

Bud  Mauldlng  was  convicted  of  embessle- 
ment  of  a  horse,  and  appeals.  Reversed  and 
remanded. 

D.  B.  Hill,  Reese  Tatum,  and  Robt  B. 
Seay,  for  appellant  F.  J.  McCord,  Asst  Atty. 
Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
embezzlement  of  a  horse,  and  his  punishment 
assessed  at  five  years'  confinement  in  the 
penitentiary. 

Appellant  was  convicted  under  the  third 
count  of  tbe  indictment,  which  contained  a 
charge  of  embezzlement  under  article  938  of 
the  Penal  Code.  The  court  did  not  charge  on 
embezzlement  at  all,  but  on  tbe  contrary, 
only  charged  the  law  of  theft  by  conversion 
under  article  S77  of  tbe  Penal  Code.  This 
was  error.  See  Burk  v.  State,  95  S.  W.  1064, 
16  Tex.  Ct  Rep.  582,  and  Pearce  v.  State,  »8 
S.  W.  861,  17  Tex.  Ot  Rep.  447. 

Tbe  fourth  error  complains  of  the  failure 
of  the  court  to  charge  on  alibi.  The  evidence 
suggested  this  issue,  but  appellant  did  not 
ask  the  charge,  and  the  court  did  not  err  in 
falling  to  so  charge. 

The  only  other  question  we  deem  necessary 
to  pass  on  In  this  record  Is  the  fOtHdvacy  of 
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tbe  evidence  to  corroborate  the  accomplice 
Burke;  this  case  being  a  companion  case  to 
tbe  one  above  cited.  We  bold  that  the  evi- 
dence l8  totally  insufflcient  to  corroborate  the 
testimony  of  said  accomplice.  We  do  not 
deem  It  necessary  to  rehearse  the  evidence; 
but  it  clearly  shows  there  Is  no  such  testi- 
mony as  tends  to  corroborate  the  accomplice's 
testimony,  and  thereby  show  that  appellant 
was  guilty  of  embezzlement  as  charged  In  tbe 
Indictment. 

For  the  errors  pointed  ont,  the  judgment  la 
reversed,  and  the  cause  is  remanded. 


SMITHAM  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 

11.  1908.) 

Intoxicating  laQUons— Local  Option  Law 
— VioiAHON  —  Pbosecution— Sufficiency 
OF  Infobmation. 

An  allegation  in  a  complaint  and  informa- 
tion in  a  prosecution  for  violating  the  local  op- 
tion law  that  "the  commissioners'  court  of  said 
county  did  paae  and  publish  an  order  declarint; 
the  result  of  said  election  and  probibitinK  the 
sale  of  intoxicating  liquors"  is  not  a  sufficient 
allegation  of  publication,  since  the  law  requires 
that  the  publication  be  made  by  the  county 
judge. 

[EJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Laquors,  f  225.1 

Appeal  from  Randall  Connty  Court;  A.  N. 
Benson,  Judge. 

Joe  Smitham  was  convicted  of  violating  the 
local  option  law,  and  appeals.  Reversed,  and 
ordered  dismissed. 

H.  H.  Cooper,  for  appellant.  F.  J.  Mc- 
Cord,  Asst.  Att7.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law. 

Among  other  things  It  is  insisted  the  com- 
plaint and  Information  are  insufflcient,  in 
that  they  fail  to  allege  proper  publication  of 
the  result  of  the  election,  and  the  pleading 
alleged:  "Tberenpon  the  commissioners'  court 
of  said  county  did  pass  and  publish  an  order 
■  declaring  the  result  of  said  election  and  pro- 
hibiting tbe  sale  of  intoxicating  liquors,"  eta 
In  tbe  case  of  Cames  v.  State,  99  S.  W.  98, 
17  Tex.  Ct.  Rep.  526,  this  allegation  was  held 
bad.  This  case  has  been  followed  as  being 
correct,  inasmuch  as  the  law  requires  the 
publication  to  be  made  by  the  county  judge. 
Subsequent  cases  have  held  that,  tf  the  al- 
legation alleges  In  general  terms  that  tbe 
result  was  published  for  tbe  length  of  time 
in  the  manner  prescribed  by  law,  It  would  be 
sufficient.  See  Watson  v.  State  (decided  at 
the  present  term)  107  S.  W.  544,  following  the 
Stephens  Case  (Tex.  Cr.  App.)  97  S.  W.  483. 
The  Stepheius  Case  was  followed  in  Cames 
T.  State  fTex.  Cr.  App.)  103  S.  W.  S94,  Ben- 
son T.  State  (Tex.  Cr.  App.)  101  S.  W.  224, 
and  Goen  v.  State  (Tex.  Cr.  App.)  101  S.  W. 
232.  Under  the  authority  of  the  Hode  Cames 
Case,  nqtra,  tbe  indictment  la  not  snfBcIent. 


Therefore  tbe  motion  to  quash  should  have 
been  sustained. 

It  Is  deemed  unnecessary,  with  this  view 
of  tbe  case,  to  discuss  the  other  questions; 
but  for  tbe  reasons  indicated  tbe  judgment  is 
reversed,  and  tbe  prosecution  is  OTdered  dis- 
missed. 

RAMSEY,  J.  Hie  Identical  question  was 
ruled  adversely  to  tbe  state  in  the  Carnes 
Case,  cited  alwve.  Unless  I  was  clear  that 
the  opinion  in  that  case  was  erroneous,  I 
should  not,  at  this  late  day,  feel  disposed  to 
overrule  It  I  am,  however,  inclined  to  be- 
lieve/that tbe  Carnes  Case  was  properly  de- 
cided. In  any  event  I  concur  in  tbe  result 
reached. 


KENBCHT  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  22, 

1908.    On  Rehearing,  March  20,  1908.) 

JuBT — Challenge — Orotinds — Sufficiency. 

That  certain  jurors  heard  the  testimony  of 
the  state's  witness  in  the  trial  of  another  grow- 
ing ont  of  the  same  statement  of  facts  is  a  suffi- 
cient ground  for  challenge,  even  though  the 
jurors  testified  that  they  had  no  prejudice 
against  the  accused,  had  formed  no  opinion  of 
his  guilt  or  innocence,  and  would  give  him  a 
fair  and  Impartial  trial. 

Appeal  from  Qrayson  (3ounty  Court ;  J.  W. 
Haasell,  Judge. 

Qus  Kenecht  was  convicted  of  violating  the 
local  option  law,  and  appeals.  Reversed  and 
remanded. 

Smith  ft  Wall,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  This  is  a  conviction  for  vio- 
lating the  local  option  law. 

Bin  of  exceptions  No.  1  complains  that, 
when  tbe  panel  was  presented  to  appellant 
from  which  to  select  a  jury,  there  were  five 
men  on  the  panel  who  had  sat  in  the  court- 
house and  bad  beard  the  testimony  of  the 
state's  witness  Jenkins  in  the  trial  of  the  case 
against  one  King,  which  grew  out  of  the 
same  state  of  facts  upon  which  appellant  was 
tried;  that  by  reason  of  these  Jurors  having 
heard  said  testimony  they  were  disqualified 
from  sitting  in  the  case,  and  the  defendant 
peremptorily  challenged  the  said  jurors  ;  that 
the  court  overruled  tbe  challenge,  and  ap- 
pellant, exercising  bis  right  under  the  law, 
challenged  three  of  these  five  jurors;  that 
defendant  was  compelled  to  go  to  trial  with 
the  jury  having  two  of  the  five  jurors  on>  It : 
and  though  the  said  jurors  testified  they  had 
no  prejudice  against  the  defendant,  had  form- 
ed no  opinion  as  to  his  guilt  or  innocence,  and 
that  they  would  give  him  a  fair  and  Impar- 
tial trial,  yet  appellant  insists  that  said 
Jurors  were  disqualified.  The  fact  that  a 
Juror  has  sat  in  a  case  of  a  codefendant  for 
tbe  same  theft  for  which  the  defendant  was 
being  tried  is  no  cause  for  challenge  to  the 
array.    See  Bowman's  Case,  41  Tex.  417.    It 


Digitized  by 


Google 


1184 


106  SOUTHWESTERN  RHPOBTER. 


(Tex. 


Is  no  ground  for  diallenge  to  the  array  that 
the  Jury  beard  and  tried  a  case  against  an- 
other party  charged  with  an  offense  of  the 
same  character.  Anderson  ▼.  State,  34  Tex. 
Cr.  B.  96k  29  S.  W.  384.  Nor  Is  It  ground 
for  challenge  that  some  of  the  Jurors  sum- 
moned had  sat  on  the  trial  of  another  person 
for  the  same  offense  with  which  the  defend- 
ant was  charged.  See  Staley's  Case  (Tex. 
Cr.  App.)  29  S.  W.  272.  In  the  case  of 
Arnold  v.  State,  38  Tex.  Cr.  R.  1,  40  S.  W. 
734,  we  held  that  It  was  no  ground  for  chal- 
lenge that  the  Juror  had  tried  a  defendant 
in  a  case  for  selling  liquor  in  March,  where 
they  were  impaneled  to  try  a  case  for  selling 
In  June.  See,  also,  Wade  t.  State,  12  Tex. 
App.  368.  The  Jurors  were  not  disqualified, 
and  the  court  did  not  err  in  not  sustaining 
appellant's  peremptory  challenge. 

There  are  no  other  questions  requiring  re- 
view. 

The  Judgment  Is  affirmed. 

On  Rehearing. 

This  case  was  affirmed  on  a  former  day  of 
this  court,  and  now  comes  before  us  on  mo- 
tion for  rehearing. 

In  the  Holmes  Case,  106  S.  W.  1160,  de- 
cided at  the  present  term  of  this  court,  we 
held  that  where  the  witness  to  whom  the  al- 
leged sale  was  made,  and  the  party  making 
the  sale  was  the  same  party,  in  two  cases, 
that  Jurors  who  beard  evidence  in  one  case 
were  disqualified  and  did  not  constitute  fair 
and  impartial  Jurors  in  the  other  case.  In 
this  case  we  have  two  Joint  defendants  in  the 
same  offense,  though  prosecuted  by  separate 
charges  with  a  common  witness,  and  after 
further  considering  the  facts  we  tlilnk  that 
these  Jurors  were  also  disqualified  under  the 
principle  laid  down  in  the  Holmes  Case. 

Accordingly  the  rehearing  is  granted,  the 
Judgment  reversed,  and  the  cause  remanded. 


MACHEiM  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
11,  1908.) 

Obiminai.    Law  —  Appeai.  —  Statement   and 
Bill  of  Exceptions  Afteb  Tebm. 

The  statement  of  facts  and  bill  of  excep- 
tions, filed  after  adjournment  of  the  term  at 
which  the  trial  was  bad,  cannot  be  considered 
on  appeal ;  the  record  containing  no  order  au- 
thorizing the  filing  at  such  time. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  f  28^1.] 

Appeal  from  Hardin  County  Court ;  H.  N. 
Tickers,  Judge. 

Walker  Machem  appeals  from  a  conviction. 
Affirmed. 

F.  J.  McOord,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  diarged 
with  and  convicted  of  failing  to  post  within 
his  place  of  business  his  occupation  license 


as  a  retail  Uquor  dealer.  From  this  con- 
viction he  prosecutes  an  appeal 

The  statement  of  facts  and  bills  of  excei>- 
tion  were  filed  after  the  adjournment  of  the 
term  of  court  at  which  he  was  tried.  The 
record  does  not  contain  an  order  authorizing 
the  filing  of  said  papers  after  the  adjourn- 
ment of  the  term.  They,  therefore,  cannot 
be  considered.  In  the  absence  of  a  statement 
of  facts  and  bills  of  exception,  there  is  no 
question  calling  for  revision. 

As  the  record  is  presented,  the  Judgment 
will  be  affirmed;  and  it  Is  accordingly  so 
ordered. 


PBTTIWAX  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Marcfh 
11,  1908.) 

Cbiminal  Law— Appeal— Statevent  ob  Bnx 
OF  Exceptions— NECESsixr. 

Where  there  ia  no  statement  of  facts  or 
bill  of  exceptions  in  the  record,  the  sufficiency 
of  the  evidence  cannot  be  considered. 

Appeal  from  District  Court,  Bowie  County ; 
P.  A.  Turner,  Judge. 

Nora  Pettlway  was  convicted  of  burglary, 
and  she  appeals.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  burglary.  The  record  Is  before  us  without 
a  statement  of  facts  or  bill  of  exceptions. 

The  only  contention  for  reversal  is  found 
in  the  motion  for  a  new  trial;  the  conten- 
tion there  being  that  the  evidence  is  not 
sufficient.  As  the  record  is  presented,  this 
question  cannot  be  considered,  and  the  Judg- 
ment is  affirmed. 


BRYANT  V.  STATEJ. 

(Court  of  Criminal  Appeals  of  Texas.     Mardk 
11,  1908.) 

BuBGLABT— Evidence— SuinciENCT. 

ESvidence  held  insufficient  to  sustain  a  con- 
viction of  burglary. 

SEM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  8,  Burglary,  i  94.] 

Appeal  from  District  Court,  Marion  (boun- 
ty; P.  A.  Turner,  Judge. 

Bob  Bryant  was  convicted  of  burglary,  and 
be  appeals.    Reversed  and  remanded. 

F.  J.  McCord,  Aset  Atty.  Gen.,  for  .the 
State. 

RAMSEY,  J.  Appellant  appeals  from  a 
conviction  of  burglary,  bad  in  the  district 
court  of  Marion  county,  and  presents  many 
grounds  and  reasons  upon  which  a  reversal 
is  sought 

The  only  matter  that  we  care  to  consider 
is  the  assignment  questioning  the  sufficiency 
of  the  evidence  to  sustain  the  verdict  We 
have  carefully  read  the  statement  of  facts, 
and  are  at  a  loss  to  understand  how  the 
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lary  could,  under  ttala  statement,  have  found 
a  verdict  of  guilty  against  appellant.  Frank 
Birant,  hla  brother,  who  was  charged  with 
the  same  offense,  bad  been  acquitted.  He 
was  shown  to  have  fired  into  the  house  in 
question;  but  there  was  no  evidence  by  any 
witness,  either  directly  or  by  reasonable  de- 
duction from  any  fact  or  circumstance  shown, 
that  appellant  had  done.  so.  All  the  parties 
were  negroes.  It  seems  that  on  the  night  in 
question  Frank  Bryant  and  the  appellant,  his 
brother,  had  come  from  their  work  to  the 
house  of  Frank  Bryant,  where  two  or  three 
negro  men,  Frank  Bryant's  wife,  and  another 
negro  woman  were  at  the  time.  For  some 
reason,  disputed  in  the  testimony,  Frank  Bry- 
ant became  enraged  at  his  wife,  and,  as  she 
says,  struck  her,  and  she  called  on  appellant 
for  protection,  and  he  sought  to  and  did  In- 
terfere to  prevent  further  abuse  or  punish- 
ment of  her.  Appellant's  relations  with  all 
the  parties  in  the  house  in  which  the  shot 
was  fired  were  shown  to  have  been  friendly, 
and  no  motive  or  reason  Is  suggested  why  he 
should  have  sought  to  Injure  any  of  them. 
After  the  difficulty  at  Frank  Bryant's  house, 
the  woman,  left,  and  went  to  the  house  of  one 
Will  Smith  (a  negro  and  brother-in-law  of 
Frank  Bryant).  The  witness  Smith  testified 
to  seeing  Frank  Bryant  at  his  house,  and 
that  he  saw  him,  about  the  time  the  shot  was 
fired,  near  the  house  with  a  gun  In  his  hand. 
There  are  some  of  the  witnesses  who  testify 
that  they  beard  appellant  say  once  or  twice: 
"Frank!  Frank!  Frank!"  But  his  location 
with  reference  to  th^  house,  or  the  place 
where  the  shots  were  fired,  does  not  very  dis- 
tinctly appear.  After  the  firing  ceased,  Frank 
Bryant  and  appellant  returned  to  the  bouse 
of  the  former,  and  Frank  Bryant  called  from 
bt9  house  to  the  house  where  his  mother-in- 
law,  Renah  Oliver,  was  sitting,  and  wanted 
ber  to  come  to  him,  which,  after  some  parley, 
she  agreed  to  do  if  he  would  not  hurt  her  and 
would  meet  her.  This  he  agreed  to  do ;  but, 
instead  of  meeting  ber  himself,  he  remained 
In  the  house,  and  appellant  went  out  to  meef 
ber  instead.  Just  what  is  the  significance 
of  this  we  are  unable  to  eay  or  see.  It  is 
barely  possible  from  the  record  that  we  may 
not  gather  the  full  force  and  significance  of 
all  the  testimony ;  but,  as  we  Interpret  same 
after  careful  Investigation,  there  Is  an  utter 
lack  of  any  testimony  directly  and  cogently 
presenting  evidence  of  appellant's  guilt. 

For  the  reason  that  the  evidence  Is  Insuffi- 
cient to  sustain  the  verdict,  the  judgment  of 
tbe  court  below  la  reversed,  and  the  cause 
la  remanded. 


CONWAY  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.'    Uarch 

11,  1908.) 

1.  Criutrai.  La.w— LNSTBucrrioRS  —  Cnouic- 
BTANTiAi.  Evidence. 

Where,  on  a  trial  for  forgery,  defendant  tes- 
tified that  the  peraoD  whose  name  was  signed 

JflS  S.W.— 75 


did  sign  with  him  as  surety,  and  that  person 
testified  that  he  did  not,  and  a  number  of  cir- 
cumstances were  introduced  re);ardinii  the  loca- 
tion of  the  parties  at  the  time  of  the  purported 
signing,  as  well  as  testimony  that  the  hand- 
writing of  the  person  whose  name  was  aifcned 
was  very  similar  to  the  name  siitned,  and  there 
was  testimony  that  he  was  near  the  house  in 
which  the  note  was  said  to  have  been  sixned, 
thouxh  most  of  it  was  to  the  effect  that  he  was 
not  in  the  house,  a  charge  on  circumstantial  evi- 
dence, though  perhaps  unnecessary,  was  not 
prejudicial  error. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  14,  Criminal  Law,  |  1883.] 

2.  Same— New    Tbiai.  — Gbounds  — Insoffi- 
CiENT  Time  to  Pbepabe  fob  Tbial. 

The  objection  that  defendant  did  not  have 

time  to  prepare  for  trial  comes  too  late,  where 

made  for  the  first  time  on  motion  for  new  trial. 

8.  Same  —  Aeitdavit  of  Absent  Witness  — 

Necessity. 

Where  the  affidavit  of  the  alleged  absent 
witness  was  not  attached  to  a  motion  for  a 
new  trial  because  of  newly  discovered  evidence, 
and  there  was  no  evidence  in  the  record  in  re- 

gard  to  the  matter,  except  defendant's  statement 
1  the  motion,  which  was  sworn  to,  the  refusal 
of  the  motion  was  proper. 

[Sid.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  H  2396-2403.] 

Appeal  from  District  Court,  Parker  County ; 
J.  W.  Patterson,  Judge. 

B.  W.  Conway  waa  convicted  of  forgery, 
and  be  api>^ls.    Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  tbe  State. 

DAVIDSON,  P.  J.  Appellant  was  convicted 
of  forgery,  and  his  punishment  assessed  at 
two  years'  confinement  in  the  penitentiary. 

Tbe  first  ground  Of  appellant's  motion  for  a 
new  trial  in  the  court  below  is  that  the  court 
erred  in  Instructing  the  Jury  with  regard  to 
the  law  of  circumstantial  evidence.  While 
perhaps  it  was  unnecessary  to  have  given  the 
charge,  yet  under  the  facts,  we  are  of  opinion  • 
that  it  was  not  that  character  of  error  that 
was  prejudicial.  Appellant  testifies  that  Cole 
did  sign  the  note  with  him  as  surety.  Cole 
swears  that  be  did  not  Quite  a  lot  of  cir- 
cumstances were  introduced  in  regard  to  the 
location  of  tbe  parties  at  the  time  the  note 
should  have  been  signed,  as  well  as  evidence 
along  the  line  of  comparison  of  handwriting. 
The  testimony  of  the  witnesses  is  to  the  effect 
that  the  handwriting  of  Cole  was  very  similar 
to  tbe  name  Cole  signed  to  tbe  note.  There  is 
also  testimony  showing  that  Cole  was  near 
tbe  bouse  in  which  thie  note  Is  said  to  have 
been  signed.  Most  of  it  however,  was  to  the 
effect  that  Cole  was  not  in  tbe  house. 

Another  ground  of  the  motion  is  to  tbe 
effect  that  appellant  did  not  have  time  to  pre- 
pare his  case  for  trial,  having  been  arrested 
on  tbe  19tb  of  October,  the  case  having  been 
tried  on .  tbe  22d  of  October.  It  was  also 
stated  in  tbe  motion  that  the  case  was  called 
for  trial  <»i  Monday,  tbe  2l8t,  but  postponed 
nntll  the  following  day.  After  trial  this  mo- 
tion comes  too  late.  It  Is  unnecessary  to  dis- 
cuss tbe  attitude  he  would  have  occupied  bad 
be  made  the  motion  for  postponement  wbeu 
hla  case  was  called  (Or  trlaL    This  la  only 
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suggested  aa  a  ground  of  the  motion  for  a  new 
trial. 

Another  ground  of  the  motion  Is  baaed  on 
alleged  newly  diacorered  teatlmony,  to  wit, 
that  appellant  had  been  informed  by  Lewis  of 
Mineral  Wells  that  Claudle  Cole  son  of  Dr. 
J.  W.  Oole,  beard  his  father,  J.  W.  Cole,  say 
prior  to  the  trUl  that  he  (J.  W.  Cole)  had 
signed  a  note  with  appellant  to  Brwln  &,  Co., 
and  was  going  to  finish  paying  off  the  note 
and  take  the  buggy  for  which  the  note  was 
due.  He  further  swears  in  his  motion  that 
this  was  newly  discovered,  and  came  to  his 
knowledge  subsequent  to  the  trial.  The  affida- 
vit of  the  alleged  absent  witness  is  not  at- 
tached, nor  Is  there  any  evidence  in  the  record 
In  regard  to  the  matter,  except  this  statement 
in  the  motion  for  a  new  trial,  which  motion  is 
sworn  to  by  appellant. 

It  is  contended  also  that  the  evidence  is  not 
sufficient.  We  are  of  opinion  there  is  suffi- 
cient evidence  in  the  record  to  warrant  the 
Jury  In  finding  the  verdict.  It  was  an  issue, 
and  the  Jury  decided  It  adversely  to  appellant. 

We  do  not  feel  authorized  to  disturb  the 
Judgment  for  this  reason,  and  it  is  therefore 
affirmed. 


CLARK  et  al.  v.  BROWN  et-al. 

(Court  of  Civil  Appeals  of  Texas.   March  27, 
1908.) 

Additional  findings  of  fact  For  former 
oplnl.on,  see  108  S.  W.  421. 

Additional  Findings  of  Fact 

HODGES,  J.  At  the  request  of  the  appel- 
lees we  make  the  additional  findings  of  fact 
given  below,  whleh  are  provisions  of  the 
,  constitution  of  the  Cumberland  Presbyteri- 
an Church  and  of  Its  Confession  of  Faith. 

Section  7  says:  "Every  Christian  church, 
or  union  or  association  of  particular  church- 
es, has  the  right  to  declare  the  terms  of  ad- 
mission into  its  communion,  and  the  qualifi- 
cations of  its  ministers,  officers,  and  members, 
as  well  as  the  whole  system  of  its  internal 
government" 

Section  87  says:  "•  •  •  Jesus  Christ 
has  appointed  a  government  and  discipline  in 
his  church.  No  law  in  the  commonwealth 
should  interfere  therewith.    •    •    • " 

Section  108,  under  "Church  Authority": 
•■  •  •  •  The  Lord  Jesus,  as  king  and  head 
of  his  church,  has  therein  appointed  a  gov- 
ernment intrusted  to  church  officers,  distinct 
from  the  civil  government." 

Section  110:  "Church  government  implies 
the  existence  of  church  courts,  Invested  with 
legislative,  Judicial,  and  executive  authority. 
•  ■  •    •  •• 

Section  111:  "It  is  a  prerogative  of  these 
courts,  ministerially,  to  determine  contro- 
versies of  faith  and  questions  of  morals,  to 
set  down  rules  and  directions  for  the  better 
ordering  of  the  public  worship  of  God  and 
goverimient  of  bis  church,    *    •    *    and  au- 


thoritatively to  determine  the  same,  which 
determinations  are  to  be  received  with  rev- 
erence''and  submission." 

Constitution:  Section  4:  "A  particular 
church  consists  of  a  number  of  professing 
Christians  voluntarily  associated  together 
for  divine  worship  and  godly  living,  agree- 
ably to  the  Holy  Scriptures  and  submitting 
to  a  certain  form  of  government  Its  officers 
are  the  ministers  In  charge  and  the  ruling 
elders  and  'the  deacons.  Its  Jurisdiction  Is 
lodged  in  the  church  session,  comiwsed  of  the 
ministers  In  charge  and  the  ruling  elders." 

Section  7.  "In  the  organization  of  a  church, 
the  first  step  Is  to  receive  testimonials  on  be- 
half of  such  of  the  applicants  as  are  mem- 
bers of  the  church,  if  there  be  any,  and 
then  to  admit  upon  a  profession  of  faith  In 
Christ  such  candidates  as,  on  examination, 
may  be  found  qualified."  The  covenant  Is 
that  the  members  will  walk  together  as  an 
organized  church  on  the  principles  of  the 
government  of  the  Cumberland  Presbyterian 
Church.  The  presiding  minister  will  re- 
ceive the  members  and  declare  that  "you  are 
constituted  a  church  according  to  the  Word 
of  God  and  the  principles  of  government  of 
the  Cumberland  Presbyterian  Churt^  subject 
to  the  approval  of  the  Presbytery." 

Section  17:  "Ruling  elders,  the  immediate 
representatives  of  the  people,  are  chosen  by 
them,  that  in  conjunction  with  the  ministers, 
they  may  exercise  the  government  and  dis- 
cipline and  take  the  oversight  of  the  spiritual 
Interest  of  the  particular  church,  and  also 
the  church  generally,  when  called  thereunto. 

•  •    • " 

Section  26.  In  addition  to  what  Is  found 
In  the  findings  of  fact  of  the  court:  "Al- 
though each  court  exercises  exclusive  original 
Jurisdiction  over  all  matters  specially  belong- 
ing to  It,  the  lower  courts  are  subject  to  re- 
view and  control  of  the  higher  courts  in  reg- 
ular gradation." 

Section  27:  "The  church  sessions  shall  ob- 
serve and  carry  out  fbe  injunctions  of  the 
higher  courts.    •    •    • " 

Section  29:  "A  Presbytery  consists  of  all 
the  ordained  ministers  and  one  ruling  elder 
from  each  church  within  a  certain  district" 

Section  31:  Add  to  what  the  court  has 
found  that:    "Presbytery  shall  see  that  the 

injunctions  of  the  higher  courts  are  obeyed. 

•  •    •» 

Section  40:  "The  General  Assembly  is  the 
highest  court  of  this  church,  and  represents 
in  one  body  all  the  particular  churches  there- 
of. It  bears  the  title  of  the  General  As- 
sembly of  the  Cumberland  Presbyterian 
Church,  and  constitutes  the  bond  of  union, 
peace,  correspondence,  and  mutual  confidence 
among  all  its  churches  and  courts.  *  •,  • 
It  shall,  meet  as  often  as  once  every  two 
years,  •  •  •  and  shall  consist  of  com- 
missioners from  the  Presbyteries." 

Section  42:  "Twenty  or  more  of  these  com- 
missioners, at  least  ten  of  whom  shall  be 
ministers,  shall  constitute  a  quorum." 
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By  section  45  it  Is  provided  tbat  elders 
shall  be  elected  by  tbe  congregation.  By 
section  46,  snbsec.  6,  each  elder  promises  to 
submit  himself  to  the  yarlous  church  courts. 
By  section  58  it  is  prorided  that  no  minister 
sball  take  charge  of  a  church  without  the 
consent  of  the  Presbytery,  or  subject  to  its' 
approvai. 

Under  the  title  of  "General  Regulations," 
a  form  Is  prescribed  by  which  each  church 
congregation,  desiring  to  become  a  member  of 
the  church  at  large,  shall  make  application  to 
tbe  Presbytery,  in  which  it  is  stated  that 
said  applicant  promises  to  comply  with  the 
duties  and  obligations  enjoined  upon  said 
church,  and  to  abide  by  tbe  goyemment  of  the 
Cumberland  Presbyterian  Church. 

Section  13  provided:  "That  to  the  General 
Assembly  belongs  the  power  to  originate  and 
carry  on  such  general  enterprises  as  missions, 
publications,  education  of  probationers,  min- 
isterial relief,  and  such  others  as  it  may 
from  time  to  time  deem  for  the  best  interests 
of  the  whole  church,  and  tbat  tbe  inferior 
courts  may  see  that  its  injunctions  la  this  re- 
spect are  duly  observed." 

Under  "Rules  of  Order,"  it  is  provided 
(section  6)  tbat,  when  tbe  General  Assembly 
meets,  the  moderator  may  suggest  the  manner 
of  bringing  up  any  business  before  tbe  body. 

In  the  introduction  to  tbe  constitution  it 
is  stated  that  the  spiritual  form  of  govern- 
ment was  by  the  ruling  elders  and  presbyte- 
rlan  in  form,  a  government  by  presbyters,  and 
that  the  New  Testament  recognizes  two 
kinds  of  elders,  those  that  labor  in  doctrine 
and  those  tbat  rule.  Tbe  former  are  in- 
vested with  ministerial  and  also  government- 
al fnnctiona,  and  the  latter  with  governmen- 
tal only. 


INTBRNATIONAL  ft  G.  N.  R.  CO.  v. 
VALLBJO.* 

(Court  of  Civil  Appeals  of  Texas.    Match  18,- 
1908.     Rehearing  Denied  April  8,  190&) 

1.  Railboabs— Irjtjbt  to  CteiLn  on  Traok— 
Nkouoerob— Question  fob  Jttbt. 

Under  the  evidence,  in  an  action  against  a 
railway  company  for  injury  to  a  child  ran  over 
by  can,  whether  the  company  was  negligent 
Md  for  the  jury. 

SEd.  Note. — For  cases  in  point,  see  Ont.  Dig. 
.  41,  Ralhroads,  {  1376.] 

Z  Saks— CiBcuifSTANCBs  or  Accident— Rvi- 
DiNCB— Sufficiency. 

That  shortly  before  a  child  was  rnn  over 
by  railway  cars  the  fireman  saw  him  walking 
in  the  opposite  direction  on  a  parallel  track  a 
few  feet  from  the  cars  sufficiently  shows  tbe  cir- 
cumstances in  which  he  was  injured. 

3.  Negligence— Question  fob  Juby. 

What  course  of  conduct  ought  to  be  pursued 
by  one  to  meet  the  requirement  of  ordinary  care 
and  prudence  in  a  certain  situation  is  a  jury 

aaestion ;    and  courts  will  rarely  assume  to  e&y 
iat  the  conduct  is  or  is  not  negligence. 
(Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  i|  803-306:] 

•Writ  of  error  granted  by  Supreme  Court. 


4.  Railboads— Injuby  to  C!hild  on  Tback— 

NEGLiaENCE. 

A  fireman  on  a  moving  train  who  sees  a 
child  approaching  it  is  bound  to  act  promptly 
to  prevent  its  injury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads.  {|  1281,  1282.] 

Appeal  from  District  Court,  Webb  County ; 
J.  F.  Mullally,  Judge. 

Personal  Injury  action  by  BJvarlsto  Vallejo, 
by  his  next  friend,  against  the  International 
&  Great  Northern  Railroad  Company.  From 
a  judgjnent  for  plaintiff,  defendant  appeals- 
Affirmed. 

Hicks  &  Hicks  and  John  M.  King,  for  ap- 
pellant   Bertrand  ft  Arnold,  for  appellee. 

JAMES,  C.  J.  Tbe  action  was  by  tbe  minor 
appellee,  bis  mother  suing  as  his  next  friend, 
against  appellant  for  injury  received  at  a 
station  or  siding  Known  as  Bermuda  by  being 
run  over  by  a  train.  Flaintlfl  was  awarded 
17,500. 

The  circumstances  were  substantially  as 
follows:  Defendant's  freight  train  was  pro- 
ceeding towards  Laredo.  At  Bermuda  it  took 
a  side  track  In  order  to  allow  a  north-bound 
train  to  pass  on  tbe  main  line.  The  side 
track  ran  west  of  the  main  track  about  12  or 
14  feet  off.  There  was  a  string  of  cars  stand- 
ing on  this  side  track,  and  the  engine  coupled 
to  them  and  pushed  them  southward,  so  tbat 
the  cars  and  the  train  occupied  the  side  track. 
After  the  north-bound  train  had  passed,  the 
engine  went  back,  until  tbe  cars  were  about 
their  original  place,  where  it  left  them,  and 
then  pushed  the  freight  train  back  to  the 
main  line;  whence  it  proceeded  to  Laredo. 
The  accident  in  question  happened  while  the 
train  was  going  back  towards  the  main  line, 
and  before  arriving  at  tbe  place  where  the 
cars  were  dropped.  In  going  back  there  was 
evidence  that  the  care  that  were  left  on  the 
side  track  were  flat  can,  which  did  not  ob- 
struct the  light  of  the  engine,  so  that  tbe  fire- 
man, whose  station  was  on  the  side  of  tbe  en- 
gine toward  the  main  track,  could  see  south- 
ward down  tbe  main  line  a  considerable  dis- 
tance, the  cars  obstructing  the  light  from  the 
engine  only  a  few  feet  out  from  them,  creating 
a  shadow  for  that  distance,  but  beyond  that 
the  space  was  lighted  for  20  feet,  including 
the  main  track.  There  was  in  the  evidence 
tbe  following  facts:  That  while  the  train 
was  returning  towards  the  main  line,  and  be- 
fore it  let  off  tbe  fiat  cars,  plaintiff,  a  boy 
five  or  six  years  of  age,  wearing  a  dress,  was 
observed  by  the  fireman  in  the  act  of  going 
along  the  main  track  in  the  opposite  direction 
from  that  In  which  this  engine  was  going. 
This  attracted  the  fireman's  attention,  and  be 
spoke  to  tbe  boy,  and  tbe  latter  struck  a  trot 
down  the  main  line  In  tbe  direction  of  the  sec- 
tion house.  Tbe  fireman  afterwards  told  tbe 
brakeman  tbat  the  child  was  walking  down 
the  track.  There  was  evidence  that,  when 
the  train  had  moved  a  few  car  lengths  and 
stopped  to  drop  the  flat  cars,  tbe  boy  had 
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been  Injured  by  being  nin  orer  by  one  of  the 
flat  cars.  A  witness  testified  that  the  blood 
was  under  the  front  truck  of  the  second  car 
from  the  engine,  and  another  testified  that  it 
was  under  the  back  trudi:  of  said  car.  The 
time,  according  to  this,  must  have  been  short 
between  the  time  the  fireman  saw  the  child 
pass  the  engine  and  when  It  was  hurt.  The 
child  could,  under  these  circumstances,  not 
have  gone  far  when  he  left  the  main  trade 
and  went  toward  the  cars. 

What  the  fireman. did  after  balling  the  boy 
Is  Involved  in  some  difference  In  his  testi- 
mony. He  stated  that,  after  seeing  the  child, 
the  cars  went  about  two  car  lengths,  and  then 
stopped,  and  Just  as  they  were  stopping  he 
went  over  to  the  engineer's  side  of  the  engine 
and  told  him  about  there  being  a  little  bit  of 
a  fellow  out  there,  and  to  pull  out  slowly, 
that  he  was  going  down  the  main  line.  He 
also  stated  that,  when  be  saw  the  boy  go  trot- 
ting down  the  line,  he  watched  him,  but  could 
not  see  him  very  far,  but  as  far  as  he  saw 
blm  he  was  going  down  the  line;  that  when 
he  saw  blm  last  he  must  have  been  right  at 
the  gate  of  the  section  house,  "probably  six 
or  eight  cars,  five  or  six  from  where  he  [the 
fireman]  was."  He  also  stated:  "I  was  look- 
ing at  him  when  he  went  out  of  sight,  and  I 
could  see  him  a  good  deal  further."  He  tes- 
tified, further,  that  he  was  looking  at  him 
not  because  he  thought  there  was  danger,  be- 
cause he  thought  the  boy  was  going  to  the  sec- 
tion house,  but  thought  he  would  probably 
stay  down  on  the  main  line  and  play.  He  tes- 
tified In  another  place  that  they  were  backing 
out  of  the  passing  track,  and  were  about  two 
car  lengths  of  being  where  they  were  going  to 
stop  and  cut  the  cars  off  when  the  boy  was 
going  down  the  main  line,  kind  of  looking 
around,  and  witness  said,  "Hello  kid,"  and 
he  looked  around  and  saw  the  fireman,  that 
they  had  gone  about  two  car  lengths  when  he 
went  over  and  told  the  engineer  about  it,  and 
that,  when  he  went  over  there,  the  train  was 
still  rolling.  The  engineer  testified  that  he 
heard  the  fireman  say  "Hello  kid" ;  that  the 
fireman  stepped  over  to  his  side,  and  told  him 
about  seeing  a  little  child  on  the  track.  The 
engineer  testified:  "I  knew  there  was  some- 
thing wrong  about  the  boy  walking  alone  by 
himself  that  time  of  night  I  felt  uneasy 
about  what  the  fireman  told  me  about  such 
a  l>oy  walking  down  the  main  line  alone.  I 
don't  remember.  He  might  have  said  that  he 
might  loiter  around  there,  and  get  too  near 
the  track."  The  fireman  testified:  "I  walked 
over  and  told  the  engineer  there  was  a  little 
chap  going  right  down  the  main  line,  going 
right  down  there.  Xou  bad  better  take  It 
easy.  He  might  stop  down  there.  •  •  • 
I  thought  he  would  probably  stay  down  on 
the  main  line  and  play.  I  didn't  know  but 
what  the  little  fellow  would  miss  his  ttouse,  or 
didn't  know  where  he  wag  going  or  something, 
and  might  sit  down  and  commence  playing." 
A.  witness  testified  that  with  flat  cars  loaded 


with  gravel  at  the  head  of  the  engine  at  night 
the  headlight  would  show  all  of  20  feet  on 
each  side  of  the  track,  but  probably  right 
down  in  front  of  the  flat  cars  it  would  not 
be  over  8  feet,  but  up  to  20  feet,  on  the  side 
it  would  show.  The  same  witness  testified 
that  trains  going  three  or  four  miles  an  hour 
can  be  stopped  almost  instantly,  and  can  be 
stopped  within  three  feet.  The  fireman  tes- 
tified that  he  thought  the  train  had  air  brakes, 
and  he  guessed  the  train  was  going  two  or 
three  miles  an  hour,  slow  enough  to  stop  at 
any  time.  The  engineer  testified  that  be 
heard  the  fireman  say,  "Hello  kid" ;  that  the 
"fireman  stays  on  his  side  of  the  engine,  and 
Just  stepped  across  to  my  side  where  he  told 
me  about  seeing  the  little  child  on  the  track. 
If  he  had  lioUered  to  me,  'Bill,  turn  on  your 
air,'  or  something  of  that  .kind,  I  would  have 
slapped  on  the  emergency.  From  my  side 
being  on  the  side  track  I  couldn't  see  the 
child  at  alL"  The  engineer  also  testified: 
"No;  tlte  fireman  doesn't  usually  come  over 
and  tell  me  if  he  sees  a  man  walking  along  14 
feet  from  the  track,  not  unless  there  would  be 
something  wrong  with  the  man  apparently. 
I  knew  there  was  something  wrong  about  the 
boy  walking  along  by  himself  at  that  time  of 
night"  A  brakeman,  after  the  train  had  got- 
ten out  of  the  switch,  got  upon  the  engine, 
and  the  fireman  Immediately  asked  him  if  he 
had  seen  the  child.  Said  he  was  walking  up 
the  main  line.  The  brakeman  said,  "No." 
The  first  be  heard  of  the  accident  was  after 
he  got  to  Laredo. 

The  first  and  second  assignments  of  error 
are  that  the  court  erred  in  overruling  defend- 
ant's motion  and  request  to  instruct  the  Jury 
to  return  a  verdict  in  favor  of  defendant 
With  testimony  such  as  has  l>een  outlined 
above,  we  feel  unable  to  sustain  them.  Ap- 
pellant's first  proposition  is:  "In  order  for 
the  plaintiff  to  recover,  he  must  prove  the  cir- 
cumstances under  which  he  was  injured; 
and,  while  the  same  may  be  proved  by  circum- 
stantial evidence,  it  must  be  of  such  a  charac- 
ter as  to  reasonably  show  how  the  accident 
occurred,  and,  unless  this  is  done,  plaintiff 
cannot  recover."  It  seems  to  us  that  the  evi- 
dence fully  responds  to  the  test  of  this  rule. 
It  would  amply  support  a  finding  that  before 
the  train  stopped  to  detach  the  flat  cars,  and 
In  a  very  short  time  after  he  was  first  observ- 
ed by  the  fireman,  he  got  under  the  moving 
cars.  The  second  proposition  is  that  "while 
it  is  the  duty  of  those  operating  a  train  to 
keep  a  proper  lookout  to  discover  persons  on 
or  near  the  track,  they  are  supposed  to  keep 
such  lookout  ahead,  and  a  fireman  is  not  re- 
quired to  look  back  down  bis  train  to  see 
whether  some  person  whom  his  engine  luia 
passed  may  not  attempt  to  get  on  or  under 
the  moving  cars,  and  this  rule  is  not  altered 
because  such  person  is  a  boy  five  or  six  years 
of  age,  who  is  seen  going  down  another  paral- 
lel track,  14  feet  distant,  toward  bis  home, 
a  few  hundred  feet  away,  and  in  an  opposite 
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direction  from  that  In  which  the  train  is  moT- 
Ing,  and  who  shows  no  disposition  to  leave 
the  trac^  or  approach  the  train  as  it  passes 
him,  but  evinces  an  active  intention  to  go  In 
the  other  direction."  While  it  Is  the  duty  of 
those  on  the  engine,  at  proper  times  and  plac- 
es, to  observe  a  lookout  ahead,  the  rule  man- 
ifestly cannot  be  allowed,  under  any  and  all 
circumstances,  to  excuse  the  performance  of  a 
duty  cast  upon  them  by  conditions  whldi 
make  it  proper  in  the  exercise  of  ordinary 
care  for  them  to  have  regard  for  the  safety 
of  persons  In  dangerous  proximity  to  the  train, 
although  they  may  not  be  in  front  of  It.  The 
question  here  is  simply  one  of  negligence  or 
not,  on  the  part  of  those  operating  this  train. 
In  the  handling  of  the  train  with  reference  to 
the  plalntifF,  under  the  circumstances  that  ex- 
isted and  that  were  known  to  the  appellant's 
servants.  Ordinarily  they  may  assume  that 
a  person  proceeding  parallel  with  the  moving 
train,  though  close  to  It,  will  not  change  his 
route  so  as  to  come  in  contact  with  the  train. 
If  plaintiff  had  been  an  adult.  It  would  with 
propriety  be  said  that  there  was  nothing  to 
excite  apprehension  for  his  safety,  and  conse- 
quently ordinary  care  would- not  have  suggest- 
ed the  observance  of  precautions  with  respect 
to  his  safety.  But  this  may,  for  manifest 
reasons,  be  different  In  the  case  of  a  child. 
It  seems  to  us  that  where  a  child  is  near  a 
moving  train,  and  its  age  and  appearance 
and  surroundings  are  such  as  would  suggest 
to  a  person  of  ordinary  prudence  that  it 
might,  through  Its  unconsciousness  of  danger 
and  Its  impulses,  come  in  contact  with  the 
moving  cars,  the  same  ordinary  prudence 
would  dictate  the  exercise  of  care  with  regard 
to  guarding  against  such  a  result,  and  such 
matter  Is  properly  for  the  Jury.  In  this  case 
there  was  testimony  which  went  to  show  that 
the  fireman,  immediately  upon  seeing  the 
child  on  the  main  track,  became  alarmed  lest 
some  such  a  misfortune  as  occurred  would  hap- 
pen to  it,  and  watched  the  child  after  it  had 
passed  the  engine  under  that  sense  of  alarm, 
and  that,  when  he  communicated  the  fact  to 
the  engineer,  the  latter  was  also  uneasy.  Tlie 
apprehension  lingered  in  the  mind  of  the  fire- 
man; for  when  the  brakeman  appeared  his 
first  question  was  concerning  the  child.  In 
this  state  the  question  of  negligence  is  one  of 
fact  What  course  of  conduct  ought  to  be 
pursued  by  a  person  to  meet  the  requirement 
of  ordinary  care  and  prudence  in  a  certain 
situation  Is  a  question  for  the  Jury,  and  it  is 
only  in  rare  cases  that  the  courts  will  take  It 
upon  themselves  to  say  that  the  conduct  is  or 
Is  not  negligence.  The  assignments  of  error 
In  the  brief,  If  sustained,  wouldi  involve  our 
declaring  as  a  matter  of  law  that  the  facts  in 
evidence  developed  no  duty  on  the  part  of 
defendant  based  on  the  probability  of  danger 
to  the  child.  That  a  sense  of  danger  In  the 
dilld's  proximity  was  Instantly  awakened  in 
the  mind  of  the  fireman  is  unmistakable  in 
the  evidence.    The  child  was  not  going  from 


the  cars,  but  was  going  parallel  with  them 
and  close  to  them,  and  there  was  testimony 
that  It  was  a  long  string  of  cars,  as  many  as 
eight  The  fireman's  apprehension  was  arous- 
ed because  of  the  child's  tender  age,  and  be- 
cause of  Its  apparent  Incapacity  to  apprehend 
danger,  and  its  tendency  to  be  controlled  at 
all  times  by  Its  childish  impulses.  We  think 
the  court  committed  no  error  in  submitting 
the  case  to  the  Jury  as  it  did. 

A  cMitention  by  appellant  is  that  the  evi- 
dence does  not  show  the  circumstances  under 
which  appellee  was  injured  or  how  or  in  what 
way  he  got  under  the  train,  and,  in  the  ab- 
sence of  such  proof,  he  failed  to  make  out  a 
case.  We  think  the  Jury  would  have  been 
warranted  In  finding  that  the  fireman  must 
have  seen  the  child  approaching  the  moving 
cars,  which  under  all  the  cases  made  it  his 
duty  to  act  promptly  with  a  view  of  prevent- 
ing its  Injury.  We  say  this  from  the  follow- 
ing testimony:  The  fireman  testified  that  he 
looked  back  watching  the  child  until  It  pass- 
ed out  of  his  sight  He  stated:  "I  was  look- 
ing at  him  when  be  went  out  of  sight  and  I 
could  see  him  a  good  deal  further."  It  was  a 
moonlight  night  and  the  llgbt  from  the  en- 
gine made  the  track  visible  for  a  considerable 
distance  the  way  the  fireman  was  looking, 
and  also  the  Intervening  space  except  a  few 
feet  from  the  cars,  where  they  cast  a  shadow. 
There  was  testimony  showing  that  it  must 
have  been  only  in  a  short  distance  and  a  short 
time  after  the  fireman  spoke  to  the  boy  op- 
posite the  engine,  when  the  latter  left  the 
main  track  and  went  toward  the  cars,  for  It 
was  under  the  second  of  the  gravel  cars  from 
the  engine  that  it  appears  from  some  of  the 
evidence  that  he  was  caught  The  Jury  may 
have  believed  that  the  fireman  could  not  have 
lost  sight  of  the  boy ;  that  is  to  say,  that  the 
boy  could  not  have  passed  out  of  bis  sight  In 
that  short  distance,  under  the  conditions  that 
existed,  If  the  latter  had  kept  the  track,  and 
that  having  lost  sight  of  bim  in  that  distance, 
while  watching  him,  he  could  only  have  done 
so  because  the  boy  went  into  that  shadow. 
All  this  was  before  he  went  over  to  the  engi- 
neer, and  before  the  train  had  stopped.  There 
was,  therefore,  testimony  from  which  the  Jury 
could  have  concluded  that  the  fireman  saw 
plaintiff  In  the  act  of  going  from  the  main 
track  towards  the  car  whidi  ran  over  Wm. 
and  did  nothing. 

The  Judgment  is  affirmed. 


PARRISH  et  al.  v.  NELSON. 

(Court  of  Civil  Appeals  of  Texas.     March  16, 
1908.) 

Appeal— BaiBrs— Statements   Urdkb   Pbop- 
osrrioNB— SuFnciENCT. 

Under  Court  of  Civil  Appeeb  rule  81  (87  S. 
W.  xvi),  requiring  a  statement  following  a  prop- 
osition under  an  assigiimeat  of  error  to  contain 
a  statement  of  such  proceeding,  or  parts  there- 
of, contained  in  the  record  as  will  l>e  necessary 
to  support  the  proposition,  with  a  reference  to 
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the  pages  of  tbe  record,  on  plaintiff's  appeal,  in 
a  suit  to  cancel  a  deed,  a  statement  under  an 
assi^ment  of  error  to  the  sustaining  of  a  de- 
murrer to  petition  that  the  petition  shows  that 
plaintiffs  disposed  of  their  interest  for  an  in- 
adequate- consideration,  through  fraudulent  rep- 
re^ientations  by  defendant's  agent,  etc.,  is  in- 
sufficient, where  neither  the  alleged  misrepresen- 
tations, nor  when  nor  in  what  circumstances 
they  were  made,  are  set  out,  and  there  is  no  ref- 
erence to  the  page  of  the  record  on  which  they 
can  be  found. 

Appeal  from  District  Court,  Nacogdoches 
County;  James  I.  Perkins, 'Judge. 

Action  by  R.  H.  Parrish  and  others  against 
A.  A.  Nelson.  From  a  Judgment  dismissing 
the  suit,  plalittlffB  appeal.    Affirmed. 

S.  M.  Adams,  for  appellants.  Ingraham, 
Mlddlebrook  &  Hodges,  for  appellee. 

y  ■ 

PLEASANTS,  C  J.  This  suit  was  brought 
by  appellants  against  appellee  to  cancel  a 
deed  made  by  them  to  him  and  to  recover 
possession  of  the  land  conveyed  by  said  deed. 
The  court  below  sustained  a  general  demur- 
rer to  the  petition;  and,  plaintiffs  declining 
to  amend,  their  suit  was  dismissed. 

The  only  assignment  of  error  presented  In 
appellants'  brief  is  as  follows:  "Tbe  trial 
court  erred  in  sustaining  the  defendant's 
general  demurrer  to  the  plaintiffs'  original 
amended  petition  In  this  cause:  (1)  For  It- 
shows  on  the  face  of  the  petition  that  the 
plaintiffs  were  the  owners  in  fee  simple  of 
a  certain  portion  of  land  on  or  before  the 
18th  day  of  JvUy,  1903.  (2)  The  plaintiffs' 
original  amended  petition  shows  on  its  face 
tbat  this  land  was  purchased  from  these 
plaintiffs  by  the  agent  of  A.  A.  Nelson  through 
fraud  and  deception.  (3)  That  the  petition 
shows  on  its  face  that  the  land  was  pur- 
chased at  such  a  price  as  to  raise  tbe  pre- 
sumption of  fraud  on  tbe  part  of  A.  A.  Nel- 
son, which  said  ruling  of  the  court  is  here 
assigned  as  material  error,  prejudicial  to 
the  rights  of  the  plaintiffs,  and  here  asked 
that  it  be  corrected."  This  assignment  is 
followed  by  the  following  proposition'  and 
statement:  "Petition  to  set  aside  and  cancel 
a  deed  procured  through  fraud  and  deception 
must  set  out  fully  all  the  fraudulent  state- 
ments made  by  the  party,  or  his  agent  pro- 
curing such  deed ;  also  the  true  facts  of  the 
case,  showing  the  statements  made  to  be 
fraudulent  and  untrue.  The  petition  in  this 
case  sets  out  very  fully  tbe  statements  made 
by  the  agent  of  the  defendant,  Nelson,  the 
effects  of  said  fraudulent  statements  upon 
plaintiffs  herein,  and  also  states  the  effect 
that  the  fraudulent  statements  produced,  and 
further  states  that  these  plaintiffs  on  the 
18th  day  of  July,  1903,  owned  an  interest  on 
the  Mora  grant  In  fee  simple,  and  that  by  tbe 
fraudulent  representation  of  the  defendant's 
agent  they  disposed  of  their  interest  for  an 
Inadequate  consideration,  giving  the  consid- 
eration paid  them  and  the  real  value  of  tbe 
•land  at  tbe  time  of  the  making  of  the  deed 
by  these  plaintiffs ;  also  shows  that  the  plain- 


tiffs were  uneducated  and  Ignorant,  not  in 
fact  knowing  or  ever  having  been  apprised 
of  having  an  Interest  in  tbe  land  described, 
but  signing  the  deed,  believing  that  they  had 
no  interest  in  the  land,  but  were  doing  it  to 
aid  R.  W.  Parrish,  agent  of  tbe  defendant,  in 
settling  a  lawsuit.  The  petition  shows  ttiat 
the  defendant  bad  superior  information  re- 
garding title  to  this  land,  and  through  Ids 
agent  overreached  these  plaintiffs,  and  pro- 
cured deed  to  same  by  misrepresentations, 
knowing  at  the  time  that  tbe  statements  were 
false  and  untrue." 

It  is  doubtful  whether  tbe  assignment  or 
tbe  preposition  thereunder  is  sufficient  to  re- 
quire our  consideration,  and  we  think  It  Is 
clear  that  the  statement  under  the  proposi- 
tion is  Insufficient.  Rule  31  (67  S.  W.  zvi) 
requires  tbat  a  statement  following  a  propo- 
sition under  an  assignment  of  error  shall  con- 
tain a  "brief  statement  In  substance  of  such 
proceedings,  or  parts  thereof,  contained  In 
the  record  as  will  be  necessary  and  sufficient 
to  sustain  and  support  tbe  proposition,  with 
a  reference  to  the  pages  of  the  record."  The 
misrepresentations  alleged  to  have  been  made 
by  appellee's  agent  are  not  set  ont,  and  there 
is  no  reference  to  the  page  of  the  record  on 
which  they  can  be  found.  The  statement  that 
said  representations  were  fraudulent  is  but 
the  statement  of  a  legal  conclusion.  Not 
being  Informed  by  the  statement  what  repre- 
sentations were  made  by  appellee's  agent,  nor 
when  nor  under  what  circumstances  they 
were  made,  we  cannot  say  whether  they  were 
fraudulent  or  material,  and  therefore  the 
statement  does  not  show  tbat  tbe  court  erred 
in  sustaining  a  general  demurrer  to  the  peti- 
tion. Such  a  statement  is  not  In  compliance 
with  the  rule  above  quoted,  and  is  Insuffi- 
cient to  require  us  to  consider  tbe  assign- 
ment, and  appellee's  objection  to  our  consid- 
ering it  must  be  sustained.  Walker  ▼.  Rail- 
way Co.  (Tex.  Civ.  App.)  75  S.  W.  47 ;  Swift 
V.  Bruce,  31  Tex.  Civ.  App.  92,  71  S.  W.  321 ; 
Colorado  Canal  Co.  v.  McFarland  &  Southwell 
(recently  decided  by  this  court)  109  S.  W. 
435. 

There  being  no  error  apparent  of  record, 
the  Judgment  of  the  court  below  will  be  af- 
firmed ;  and  it  has  been  so  ordered. 

Affirmed. 


EVANS  et  al.  v.  ASHE. 

(Court  of  Civil  AppeaiR  of  Texas.     March  SI. 
1908.) 

1.  Adminibtbatobs— Sals  or  Pbopkktt— Gon- 

FUCTINO  CI.AIK8. 

The  fact  that  there  are  conflicting  claims 
to  the  land  sold  by  an  administrator  under  order 
of  court  at  the  time  of  the  sale  does  not  affect 
the  right  of  tbe  administrator  to  sell. 

2.  Tbespass  to  Tbt  Tm.B  —  Rssoisaioii  — 
Abandonment  of  Peopebtt— SuFricutNcr 
of  Evidkrce. 

In  trespass  to  try  title  to  land,  evidence 
considered,  and  hdd  sufficient  to  show  that  the 
grantee  under  whom  plaintiff  claimed  as  heir 
bad  voluntarily  abandoned  the  land  and  axreed 
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to  rescind  the  sale  by  which  he  obtained  pos- 
session of  the  land. 
3.  Trial— CoNTBADicTOBT  ob  Misleading  In- 

BTBTTOnORB. 

In  treaiwss  to  try  title  to  land  claimed  by 
plaintiff  as  heir  of  a  purchaser  of  the  land,  and 
defended  on  the  ground  of  an  abandonment  of 
the  property  by  the  purchaser  and  an  agree- 
ment to  rescind  the  sale  before  the  full  payment 
of  the  purchase  money,  an  instruction  that  the 
burden  of  proof  was  upon  plaintiff  to  show  that 
the  balance  of  the  purchase  money  was  paid  is 
not  misleading  and  contradictory  as  to  the  ques- 
tion who  had  the  burden  of  proof  of  payment, 
«£  other  instructions  given,  charging  that  ques- 
tion of  payment,  cancellation  of  trade,  and 
abandonment  of  property  were  for  the  jury,  and 
that  the  burden  of  proof  on  these  points  was  on 
defendant 
A.  Apfeal  —  Rkvikw  —  Habmlebs  BIbbob— In- 

BTBUCnONS. 

In  trespass  to  try  title  to  land  claimed  by 
plaintiff  as  heir  of  a  purchaser  of  land,  and 
'defended  on  th'e  ground  of  an  abandonment  of 
the  property,  and  an  agreement  to  rescind  the 
sale  by  the  purchaser  before  the  full  t>ayment 
-of  the  purchase  money,  contradictory  and  mis- 
leading instructions  as  to  on  whom  the  burden 
of  proof  to  show  the  payment  of  the  balance 
-of  the  purchase  money  was  are  harmless,  where 
the  evidence  shows  that  the  purchase  money  was 
never  paid. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  !f  421d-122a] 

Supplemental  opinion. 

For  main  opinion,  see  108  S.  W.  896. 

Motion  to  Correct  Findings  of  Facts  and  to 
PaBB  upon  iBBues. 

REESE,  J.  In  the  opinion  In  this  case  It 
Is  stated  that  the  property  In  question  was 

■not  Inventoried  by  the  administratrix  of  Scog- 
In'B  estate.  We  desire  to  correct  this  find- 
ing.    The  evidence  does  not  show  whether 

■or  not  It  was  so  inventoried.  Appellants  ask 
us  to  correct  the  finding  of  fact,  as  stated  by 
them  in  this  motion,  "that  Perkins  only  own- 

-ed  this  400  acres  of  land  on  Bray's  Bayou, 

part  of  it  lying  north  and  part  of  It  south  of 
the  bayou."  We  do  not  find  this,  as  a  fact,  but 
merely  stated  that  there  was  evidence  show- 
ing the  fact,  and  so  there  i&  The  Inventory 
of  the  estates  of  H.  B.,  E.  S.,  and  A.  W.  Per- 
kins, supported  by  the  afSdavlt  of  the  adminis- 
trator that  It  contains  a  list  of  all  of  his 
property,  onbraces  154  acres  of  the  Luke 
Moore  league  on  Bray's  Bayou,  and  a  supple- 
mental Inventory  embraces  250  acres  of  the 
league.  No  other  land  on  Bray's  Bayou  be- 
longing to  the  estate  is  shown.  This,  at 
least,  is  evidence  that  Perkins  owned  no  otb- 

-er,  and  this  evidence,  not  controverted,  would 
autboriee  the  finding  that  It  was  a  fact 

In  deference  to  the  request  of  counsel  we 
will  pass  upon  certain  propositions,  under 
his  assignments  of  error,  which  we  omitted 
to  do,  as  unnecessary  to  a  decision  of  the 
case.  The  fact  that  there  were  conflicting 
claims  to  the  land,  if  in  fact  there  were  such 

■conflicting  claims,  at  the  time  of  the  sale  by 

-the  administrator  of  Perkins,  did  not  affect 


the  right  of  the  administrator  to  sell.  Wheth- 
er the  death  of  Scogin  revoked  the  right  of 
f*erklns  to  rescind  la  not,  we  think,  material. 
The  evidence  shows  conclusively  to  our  minds 
a  voluntary  abandonment  of  the  land  and 
agreement  to  rescind  the  sale  on  the  part  of 
Scogin. 

The  third  assignment  of  error  complains  of 
a  charge  of  the  court  in  the  latter  part  of 
which  the  Jury  are  told  that  appellants  are 
required  to  show  by  a  preponderance  of  the 
evidence  that  the  balance  of  the  purchase 
money  was  paid.  The  proposition  Is  stated 
under  this  assignment  that  "a  charge  which 
is  conflicting  and  contradictory  In  Its  dlfTer- 
ent  parts  Is  calculated  to  mislead  the  Jury 
and  Is  erroneous."  In  support  of  the  propo- 
sition reference  Is  made  to  the  following  par- 
agraph of  the  charge,  following  that  objected 
to:  "What  the  facts  are  as  to  the  question 
of  payment,  and  as  to  the  question  of  cancel- 
lation of  the  trade,  or  abandonment  of  the 
property  concerning  which  you  will  be  here- 
after Instructed,  Is  for  you  to  say,  as  you  are 
the  sole  and  exclusive  Judges  of  the  facts 
proved,  the  weight  of  the  evidence,  and  the 
credlbilfty  of  the  witnesses.  The  burden  of 
proof  upon  these  points  Is  upon  the  defend- 
ants." This  charge  follows  immediately  the 
Instruction  that,  upon  the  matter  of  pay- 
ment, "the  burdoi  of  proof  was  upon  the 
plaintiff,  as  the  title  did  not  vest  In  Scogiu 
until  the  purchase  money  was  paid."  It  is 
clear  to  us  that  the  court  Intended  by  that 
portion  of  the  charge  claimed  to  be  In  con- 
flict with  this  Instruction  that  upon  the  facts 
of  cancellation  or  abandonment  the  burden 
of  proof  was  upon  the  defendants,  and  that 
the  Jury  must  have  so  understood.  However, 
If  appellants  are  light  in  their  contention 
we  do  not  think  that  the  error  was  or  could 
have  been  prejudicial  to  them.  Upon  the 
question  of  payment  or  nonpayment  by  Scog- 
in of  the  purchase  money  there  was  no  di- 
rect evidence.  It  Is  unreasonable  to  sup- 
pose that  he  paid  It,  or  any  part  of  It,  ex- 
cept the  cash  recited  In  the  deed,  before  his 
death,  as  the  first  note  was  not  then  due. 
That  his  administratrix  or  bis  heirs  should 
have  paid  It  afterwards,  and  then,  after  such 
payment,  failed  for  30  years  and  more  to 
assert  any  claim  to  the  land,  during  a'  great 
part  of  which  time  it  was  actually  occupied 
by  persons  claiming  under  Perkins,  and  dur- 
ing all  of  which  time  there  was  active,  open, 
and  notorious  assertion  of  the  hostile  claim. 
Is  not  reasonably  conceivable.  Every  circum- 
stance leads  irresistibly  to  the  conclusion  that 
the  balance  of  the  purchase  money  was  never 
paid.  So,  whether  the  burden  of  proof  upon 
this  point  was  placed  upon  plaintiff  or  de- 
fendant was  Immaterial,  and  the  charges  re- 
ferred to.  If  in  fact  contradictory,  and  so  un- 
derstood by  the  Jury,  could  not  have  preju- 
diced appellants. 
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NATIONAL  BANK  OF  COMMERCE  OF 
MINNEAPOUS   V.   ROTAN   GRO- 
CERY CO.  et  al. 
(Court  of  Civil  Appeals  of  Texas.     March  18. 

190a  ,  Rehearing  Deoied  April  8,  1908.) 
Bills  and  Notbb — Actions  —  Pbesumptions 

AND  BUBDEN  OF  PsOOr— OWNEKSHIP. 

Any  implication  of  ownership  of  drafts  in 
a  banlc,  because  of  T>08se88ion  thereof  with  a  bill 
of  lading  attached,  is  subject  to  explanation,  or 
to  be  disproved  by  evidence  tending  to  show  that 
the  bank  merely  held  the  drafts  for  collection. 

Appeal  from  McLennan  County  Court;  X 
W.  Baker,  Judge. 

Action  between  tbe  National  Bank  of  Com- 
merce of  Minneapolis  and  the  Rotan  Grocery 
Company  and  others.  From  the  Judgment, 
the  bank  appeals.    Affirmed. 

E.  J.  Clark,  for  appellant  Prendergast  & 
Williamson,  for  appellee. 

FISHER,  C.  J.  Under  the  assignments  of 
errors  the  only  question  to  be  considered  is 
the  sufficiency  of  the  evidence  to  support  the 
Judgment  of  the  trial  court.  We  have  care- 
fully read  the  evidence  as  set  out  in  the 
statement  of  facts,  and,  while  It  is  of  a  na- 
ture that  would  have  Justified  a  finding  eith- 
er way,  we  are  of  the  opinion  that  it  is  suf- 
ficient to  establish  the  fact  that  the  appellant 
was  not  tbe  owner  of  tbe  drafts  In  question,- 
but  merely  held  the  same  for  collection.  If 
there  was  any  Implication  of  ownership  of 
tbe  drafts  in  the  appellant's  bank  by  reason 
of  the  fact  that  they  bad  possession  of  the 
same  with  the  bill  of  lading  attached,  it  was 
subject  to  explanation  or  to  be  dlsproven  by 
evidence  tending  to  show  that  they  merely 
held  the  drafts  for  collection  for  the  benefit 
of  Best  &  Co.,  tbe  parties  who  drew  the 
drafts  on  appellees.  In  view  of  the  testimony 
of  the  witness  Crane,  as  exhibited  by  his 
deposition  taken  In  September,  1905,  and  by 
his  deposition  of  March,  1907,  the  trial  court 
was  not  required  to  place  absolute  faith  in 
the  veracity  of  this  witness,  and  accept  bis 
statement  as  to  the  nature  of  this  transac- 
tion as  altogether  reliable. 

We  find  no  error  in  tbe  record,  and  the 
Judgment  is  affirmed. 

Affirmed. 


BALDWIN  V.  RILEY. 

(Court  of  (3ivU  Appeals  of  Texas.     March  16, 

1908.) 

1.  Fbauds,    Statute    of  —  Paeol   Gin    of 
Land. 

To  take  a  parol  gift  of  land  out  of  tbe  stat- 
ute of  frauds,  possession  of  the  land  must  be 
taken  by  the  donee,  and  improvements  of  some 
substantial  value,  having  relation  to  the  value 
of  the  land,  be  made  by  him  with  the  acquies* 
cence  and  during  the  lifetime  of  the  donor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Frauds,  Statute  of,  |  275.] 

2.  SAMB — SUFFICIENCT    OF   EVIDENCE, 

That  a  donee  of  50  acres  of  land  did  with 
the  donor's  assistance  a  little  clearing  on  the 
edge  of  tbe  timber  on  the  land  where  he  wanted 


to  build  a  bouse  was  insufficient  to  take  the 
gift  out  of  the  statute  of  frauds;  no  valuable 
or  permanent  improvements  being  made  by  the 
donee  during  the  donor's  lifetime. 

[E<d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  |  275.] 
3.  Affeal— Habmless  Ebbob— Inbtbuctions. 
Where  no  other  verdict  than  the  one  render- 
ed could  have  been  rendered  on  the  evidence,  the 
fact  that  the  charge  was  abstractly  inaccurate 
or  incorrect  was  immaterial. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  H  4^5-1230.] 

Appeal  from  District  Court,  Hardin  Coun- 
ty;  L.  B.  Hightower,  Judge. 

Action  by  Jack  Baldwin  against  J.  J.  Riley. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

E.  B.  Pickett,  Jr.,  and  Jno.  L.  Little,  for 
appellant    Taliaferro  &  Nail,  for  appellee. 

McMEANS,  J.  Appellant  Jack  Baldwin, 
filed  this  suit  against  appellee  for  tbe  recov- 
ery of  50  acres  of  land  In  the  Lefroy  Gnedry 
league.  In  Hardin  county;  bis  petition  first 
setting  up  a  formal  action  of  trespass  to  try 
title,  and  then  specially  pleading  that  be  bad 
acquired  title  to  tbe  land  by  virtue  of  a  verb- 
al gift  made  to  him  by  his  stepfather,  Sam 
Dark,  about  the  year  1882.  He  alleged  that 
tbe  50  acres  so  given  blm  were  located  In 
the  soutbwestem  part  of  a  tract  of  150  acres 
then  owned  by  Dark,  and  that  soon  after  the 
gift  was  made  be  entered  ui)on  and  took  pos- 
session of  that  part  of  the  tract  and  com- 
menced placing  Improvements  thereon,  and 
that  be  did  erect  valuable  and  permanent  Im- 
provements, consisting  of  a  dwelling  bouse, 
a  bam,  fences,  and  other  Improvements  gen- 
erally used  in  connection  with  a  homestead; 
that  said  Dark  died  about  tbe  year  1886, 
without  having  made  him  a  deed  to  tbe  said 
50  acres;  and  that  after  Dark's  death  his 
widow  sold  the  entire  150  acres  to  appellee, 
Riley,  including  the  tract  claimed  by  appel- 
lant. Tlie  case  was  tried  before  a  Jury,  and 
a  verdict  and  Judgment  were  rendered  for  ap- 
pellee, from  which  Judgment  this  appeal  18 
prosecuted. 

Tbe  only  testimony  as  to  the  gift  of  tbe 
land  and  of  the  Improvements  erected  there- 
on during  the  lifetime  of  Dark  was  that  of 
the  appellant  himself,  and  from  his  testi- 
mony the  following  conclusions  are  warrant- 
ed: AbOQt  the  year  1882,  when  appellant 
was  a  boy  of  about  14  or  15  years  of  age,  Sam 
Dark  married  his  mother,  and  shortly  there- 
after he  told  appellant  If  he  would  be  smart 
he  would  give  him  a  home  and  make  some- 
body out  of  him  ;  that  he  i)olnted  out  50  acres 
in  the  southwestern  comer  of  the  160-acre 
tract  and  gave  It  to  appellant  to  put  bis 
home  on.  At  that  time  appellant  had  been 
working  for  Dark,  and  continued  to  work  for 
him  until  Dark's  death.  During  Dark's  life 
appellant  placed  no  valuable  or  permanent 
Improvements  on  the  land  he  claimed,  the 
only  thing  done  by  him  being  a  little  clearing 
In  the  edge  of  tbe  timber,  where  he  wanted 
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to  bnlld  a  house,  and  this  was  done  with  bis 
stepfather's  assistance.  After  the  death  of 
Dark  appellant  cleared  more  gionnd,  and 
fenced  and  cultivated  five  or  six  acres,  built 
a  small  house,  and  dug  a  well,  and  after  this 
be  built  a  more  substantial  house,  and  made 
other  Improvements  of  a  permanent  charac- 
ter. 

It  now  seems  to  be  well  settled  In  this  state 
that,  to  take  a  parol  gift  of  land  oat  of  the 
statute  of  frauds,  possession  of  the  land  must 
be  taken  by  the  donee,  and  Improvements  of 
some  substantial  value,  having  relation  to  the 
value  of  the  land,  made  by  him  with  the  ac- 
quiescence of  the  donor.  14  Am.  &  Bng. 
Bncy.  of  Law,  1042 ;  Ann  Berta  Lodge  v.  Lev- 
erton,  42  Tex.  18 ;  Bradley  v.  Owsley,  74  Tex. 
71,  11  8.  W.  1052;  Wells  v.  Davis,  77  Tex. 
639,  14  S.  W.  237;  Eason  v.  Bason,  61  Tex. 
227 ;  Wallis  v.  Tnmer  (Tex.  Civ.  App*)  96  S. 
W.  61;  Hutcheson  v!  Chandler  (Tex.  Civ. 
App.)  104  S.  W.  435.  And  such  Improvements 
must  be  made  In  the  lifetime  of  the  ^onor; 
otherwise,  they  cannot  be  said  to  have  been 
made  with  his  acquiescence  and  consent.  At 
the  time  of  Dark's  death  nothing  had  been 
done  by  appellant  that  would  have  prevented 
Dark  from  revoking  the  alleged  gift,  and  ap- 
pellant could  not  perfect  the  gift  after  his 
death  by  Improvements  so  made.  Hutcheson 
▼.  Chandler,  supra ;  Newcomb  v.  Cox,  27  Tex. 
Civ.  App.  583,  66  S.  W.  340.  In  view  of  the 
law,  as  it  is  shown  to  be  by  the  authorities 
cited,  and  in  the  light  of  the  evidence,  no 
Judgment  could  have  been  rendered  in  this 
case  other  than  one  against  the  appellant, 
and  a  verdict  In  favor  of  the  appellee  could 
properly  have  been  directed.  As  no  other  ver- 
dict than  the  one  rendered  could  have  Tjeen 
rendered  on  the  evidence,  the  fact  that  the 
charge,  in  the  particulars  complained  of  In 
appellant's  several  assignments  of  error,  may 
have  been  abstractly  Inaccurate  or  incorrect. 
Is  Immaterial. 

The  Judgment  of  the  court  below  Is  af- 
firmed. 

Affirmed. 


SAN  ANTONIO  &  A.  P.  RT.  CO.  v.  TRIGO 
et  al. 

(Court  of  Civil  Appeals  of  Texas.     March  11, 
190a     Rehearing  Denied  April  8,  1906.) 

1.  CaBBIEBS — INJUBT   TO    Pabseroeb— Nboli- 
OXNCB— CONTBIBITTOBT     NEOLIOENCK— FlND- 

mos. 
In  an  action  for  injuries  to  a  child  while 
attemptlnir  to  board  a  railroad  train  after  it  had 
started,  evidence  held  to  sustain  a  finding  that 
the  injury  resulted  from  the  carrier's  negligence, 
and  that  the  child  was  not  negligent 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  H  1307-1314,  1401.1 

2.  Samb— BoABDi!>o  Moving  Tbain— Knowi.- 

KDOE  OF  DANOBB  QUESTION   FOB  JDBT. 

Where  a  child  11  years  old  attempted  to 
board  a  slowly  moving  train  in  compliance  with 
the  direction  of  the  railroad  station  agent,  and 
fell  between  the  cars,  and  was  injured,  he  was 


not  negligent  as  a  matter  of  law,  though  he  knew 
that  his  a<!t  was  dangerous. 

{EA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  IS  1358,  1368.] 

8.  Bake— CoNOUBBKRT  Causes. 

Plaintiff,  a  boy  11  years  old,  being  unable 
to  get  a  ticket  because  of  the  absence  of  the 
agent,  boarded  a  train,  and  was  directed  by  a 
train  empIoy4  to  disembark  and  obtain  a  ticket. 
Plaintiff  applied  to  the  agent  therefor,  but  was 
informed  that  there  was  no  time  as  the  train 
was  then  moving,  and  that  plaintiff  should  get 
on  the  train  at  once.  Plaintiff,  in  attempting  to 
do  this,  fell  between  the  cars,  and  was  injured. 
Held,  that  the  direction  of  the  trainman  and  of 
the  agent  were  parts  of  the  same  transaction, 
and  concurrently  contributed  to  bring  about  the 
result,  and  hence  it  was  not  error  to  submit  the 
question  of  plaintiff's  endeavor  to  get  a  ticket 
to  the  Jury. 
4  Negliqencb— "PBOxniATE  Cause." 

By  "proximate  cause"  is  not  meant  the 
last  cause,  nor  the  sole  cause,  of  an  injury,  but 
the  proximate  cause  may  be  any  act  that  aided 
in  producing  the  result. 

[Ed.  Note.— For  other  de^nitions,  see  Words 
and  Phrases,  vol.  6,  pp.  6768-8769;  vol.  8,  p. 
7771.] 

6.  CABRIEBS— INJITBIES  TO   Pasbenoebs— Tivx 
TO  BoABD  TBAIN. 

Where,  after  plaintiff  had  boarded  a  train 
without  a  ticket,  he  was  directed  to  disembark 
and  obtain  one,  and  was  injured  while  endeavor- 
ing to  again  get  aboard  after  the  train  had  start- 
ed, the  carrier's  failure  to  hold  the  train  a 
reasonable  time  to  enable  plaintiff  to  obtain  a 
ticket,  and  its  negligence  In  directing  him  to 
leave  the  train  to  get  a  ticket,  were  properly 
submitted  to  the  Jury. 

Appeal  from  District  Court,  Kendall  Coun- 
ty; R.  H.  Bumey,  Judge. 

Action  by  Simon  Trlgo  and  others  against 
the  San  Antonio  &  Aransas  Pass  Railway 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

Houston  Bros.,  W.  A.  Wurzbach,  and  R.  J. 
Boyle,  for  appellant  W.  F.  Hays,  Ernest  Fell- 
baum  and  Perry  J.  Lewis,  for  appellee. 

FLY,  J.  This  is  a  suit  for  damages  arising 
from  personal  injuries  inflicted  on  Simon 
Trlgo,  a  minor,  through  the  neglig«ice  of  ap- 
pellant. Instituted  by  Tomasa  J.  de  Collazo, 
Joined  by  her  husband,  Jacinto  Collazo,  for 
heraelf  and  as  next  friend  of  the  minor.  This 
is  a  second  appeal,  and  the  former  opinion 
of  this  court  is  referred  to  for  a  statonent  of 
the  pleadings.  101  S.  W.  264.  The  trial  was 
by  Jury,  and  resulted  in  a  verdict  and  judg- 
ment for  Simon  Trlgo  In  the  sum  of  $8,000, 
and  for  Tomasa  J.  de  Collazo  in  the  sum  of 
$2,000.  It  was  proved  that  on  September  4, 
1904,  Simon  Trlgo,  a  boy  11  years  of  age, 
went  into  the  ticket  office  of  appellant  to  get 
a  ticket.  Just  before  the  train  was  to 
leave,  but  failed  to  get  It  because  the  agent 
was  absent.  He  then  got  on  the  train  and 
wa«  asked  by  an  employe  of  appellant  If  he 
had  a  ticket,  and,  when  the  reply  was  in  the 
negative,  the  employ^  told  him  to  get  off  and 
get  a  ticket  He  got  off  and  went  to  the  agent 
who  was  standing  S  or  10  feet  from  the  train 
and  asked  for  a  ticket  The  agent  told  the 
boy  that  there  was  no  time  to  get  a  ticket. 
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and  for  blm  to  get  on  the  train.  In  obedience 
to  tbe  advice  of  the  agent,  Simon  attempted  to 
board  the  train,  which  was  moving  slowly,  and 
fell  between  the  cars,  and  received  such  in- 
juries to  one  of  his  legs  that  amputation  was 
necessitated  four  inches  above  the  knee.  At 
the  thne  the  agent  told  the  boy  to  get  on 
the  train  It  was  moving  slowly,  and  the  boy 
immediately  tried  to  board  it.  Tbe  facta 
justify  the  conclusion  that  tlie  injuries  inflict- 
ed on  Simon  Trigo  resulted  from  the  n^li- 
gence  of  appellant,  and  that  the  Jury  were  jus- 
tified in  finding  that  tbe  boy  was  not  guilty 
of  contributory  negligence. 

The  first  assignment  of  error  Is  directed  at 
the  action  of  the  court  in  refusing  to  instruct 
a  verdict  for  appellant,  and  the  proposition 
thereunder  is:  "Where  a  party  attempts  to 
l)oard  a  moving  train  Icnowlng  that  such  act  is 
dangerous,  he  la  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  and  cannot  recover." 
The  proposition  seems  to  be  based  on  the  fact 
that  on  the  cross-examination  Simon  Trigo 
stated  that  he  knew  It  was  dangerous  to  get 
on  the  train  while  It  was  moving.  It  may  l>e 
stated  that  In  connection  with  that  statement 
he  said  the  train  was  going  slow  and  he 
thought  it  was  easy  to  get  on;  he  "thought  it 
wasn't  so  very  dangerous,"  giving  as  his  rea- 
son "because  I  knew  that  he  knew  more  than 
I  did."  If,  however,  tbe  boy  did  know  that  it 
was  dangerous  to  board  a  moving  train,  be 
knew  no  more  than  every  sane  man  and 
woman  ^knows,  and  yet  the  question  as  to 
whether  It  is  negligence  to  get  on  a  moving 
train  Is  held  to  be  a  question  of  fact  to  be  de- 
termined by  a  jury,  except  In  cases  where  the 
evidence  Is  in  such  condition  as  excludes  any 
other  reasonable  hypothesis  than  that  tbe  act 
was  contributory  negligence.  Knowledge  of 
the  danger  attending  getting  on  a  moving  car 
does  not  render  an  attempt  to  get  on  such  car 
negligence  per  se,  and  especially  would  this 
not  be  the  rule  in  the  case  of  a  child  who  has 
been  directed  by  the  agent  of  the  owner  of 
tbe  car  to  get  on  it  while  It  is  moving.  The 
courts  have  never  accepted  the  proposition 
that  getting  on  a  moving  train  was  negligence 
per  se.  The  only  effect  that  proof  of  knowl- 
edge of  tbe  danger  could  have  would  be  to 
place  the  child  on  the  same  footing  with  an 
adult,  and  tbe  courts  of  Texas,  in  all  but 
exceptional  cases,  bold  tliat  whether  getting 
on  or  off  a  moving  train  is  negligence  or  not 
is  a  question  for  a  Jury.  Mills  v.  Railway, 
84  Tex.  242,  B9  8.  W.  874,  55  L.  K.  A.  497. 
If  knowledge  of  the  danger  of  getting  on  and 
off  moving  trains  was  made  the  test  as  to 
contributory  negligence  per  se,  few,  if  anyt 
cases  of  that  character  would  get  to  a  Jury, 
for  the  reason  that  almost  every  reasonable 
person  knows  the  danger  attending  such  ac- 
tion. The  boy's  fears  as  to  getting  on  the 
train  were  removed  by  the  command  or  di- 
rectiwi  of  the  agoit  The  second  assignment 
is  like  unto  the  first,  and  the  disposition  made 
of  the  first  disposes  of  the  second. 

The  charge  of  the  court  placed  on  appellees 


the  burden  of  proving.  In  addition  to  other 
matters,  that  the  boy  endeavored  to  get  a 
ticket  before  be  got  on  tbe  train,  and  was 
unable  to  get  it  because  no  one  was  in  the 
ofllce,  and  tbe  charge  is  objected  to  on  that 
account.  Proof  of  those  things  was  not  neces- 
sary to  entitle  appellees  to  a  recovery,  but  we 
fall  to  see  any  reason  for  objection  by  appel- 
lant that  such  a  burden  was  placed  on  appel- 
lees. However,  the  tact  of  the  office  not 
being  open,  and  the  agent  being  absent,  was  a 
link  in  a  chain  of  drcimistances  which  led  op 
to  tbe  accident.  It  was  so  Intimately  and 
directly  connected  with  the  other  circumstances 
as  to  make  a  component  part  of  them.  It 
would  have  been  error  to  have  submitted  It 
alone  as  sufllclent  ground  of  negligence  to 
Justify  a  recovery,  because  standing  alone  it 
was  not  the  proximate  cause  of  the  injury, 
but  as  one  among  other  circumstances  lead- 
ing up  to  the  result  It  was  properly  submitted. 
That  was  in  effect  held  on  tbe  former  an;>eal 
of  this  case.  The  proof  showed  that  an  em- 
ploy6  of  appellant  caused  tbe  boy  to  get  off 
the  train  to  obtain  a  tidcet  That  employ^ 
knew  that  he  got  off,  and  it  was  negligence  to 
start  the  train  before  the  ticket  could  be  ob- 
tained or  the  boy  could  get  back  on  the  train. 
That  negligence  concurred  with  the  negligence 
of  tbe  agent  in  telling  the  boy  to  get  on  the 
train.  The  facts  indicate  that  the  agent  would 
not  have  told  the  boy  to  get  on  the  train, 
but  would  have  sold  him  a  ticket,  if  the  train 
had  not  started.  The  act  of  the  employ^ 
on  the  train,  and  that  of  the  employe  on  the 
ground,  were  parts  of  the  same  transaction, 
and  concurrently  ccHitrlbuted  to  bring  about 
the  result  By  "proximate  cause"  is  not 
meant  the  last  cause,  nor  the  sole  cause,  but 
any  act  that  aided  in  producing  the  result. 
Shippers'  Ca  v.  Davidson,  35  Tex.  Civ.  App. 
558,  80  S.  W.  1032;  Railway  v.  Vollratb  (Tex. 
Olv.  App.)  88  S.  W.  279. 

The  failure  to  hold  the  train  a  reasonable 
time  was  submitted  as  one  of  a  series  of  acts 
which  led  up  to  the  injury  of  appellee,  and  It 
was  properly  submitted.  The  same  can  be 
said  of  tbe  issue  as  to  Simon  Trigo  being  told 
to  leave  the  train  and  get  a  ticket. 

The  verdict  Is  not  excessive. 

The  other  assignments  of  error  are  dis- 
posed of  by  our  opinion  hereinbefore  set  forth. 

Tbe  Judgment  Is  affirmed. 


ST.  LOCIS  &  S.  F.  RT.  CO.  T.  WIIiHKLM 

et  aL 

(Court  of  Civil  Appeals  of  Texas.    March  25, 
1906.) 

1.  Plbadiro — Defects  Waived— Defects  ih 
PErrrioN— Cube  bt  Arsweb. 

In  an  action  against  several  railroad  com- 
panics,  plaintiff's  original  petition  having  re- 
cited the  corporate  names  of  each  of  defendants' 
railroads,  where  plaintiff  filed  an  amended  peti- 
tion in  which  defendants  were  not  named,  bat 
the  petition  alleged  that  "defendants  are  rail- 
road corporations,  and  have  been  legally  cited 
and  have  answered  herein,"  and  thereafter  i»- 
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fendanta  filed  a  Joint  answer  in  wbicli  they  des- 
ignated themselves  by  tbeir  corporate  names  as 
defendants,  even  if  plaintifTs  amended  petition 
did  not  sufficiently  identify  defendants,  their  an- 
swer to  that  petition  supplied  the  omission. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,   Pleading,   |  1343.] 

2.  Cabbibbs— Lite  Stock— Dei^t  ik  Tbans- 

POBTATIOH— DAHAOBS. 

In  an  action  for  damages  from  defendant*' 
delay  in  transporting  sheep  to  market,  plaintiff 
may  recover  for  the  loss  resulting  from  unrea- 
sonable delay  in  transit,  by  which  the  sheep  did 
not  reach  the  market  in  nme  for  sale,  necessi- 
tating holding  them  over  for  several  days  in 
order  to  sell  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  H  963,  964.] 
S.  Samb. 

The  condition,  weight,  etc.,  of  the  sheep 
when  sold,  and  the  price  at  which  they  sold, 
were  properly  considered  in  arriving  at  plain- 
tiff's measure  of  damages. 

Appeal  from  District  Court,  McCuUoch 
County;  John  W.  Goodwin,  Judge. 

Action  by  Johanna  C.  Wilhelm  against  the 
St.  Louis  &  San  Francisco  Railway  Company 
and  another.  From  a  Judgment  for  plaintiff, 
defendant  St  Louis  &  S.  F.  By.  Co.  appeals. 
Affirmed. 

F.  M.  Newman,  for  appellants.  Shropshire 
te  Hughes,  for  appellee. 

KEY,  J.  Appellee  brought  this  stilt  against 
the  St  Louis  &  San  Francisco  Railway  Com- 
pany and  the  Ft  Worth  ft  Rio  Grande  Rail- 
way Company  for  $950  damages  on  account 
of  rough  handling  and  delay  in  transporting 
about  700  bead  of  sheep  from  Brady,  Tex., 
to  East  St  Louis.  There  was  a  Jury  trial 
resulting  in  a  verdict  and  Judgment  for  ap- 
pellee against  appelhint  for  $588.8S.  There 
was  no  recovery  against  the  other  road.  The 
case  has  been  brought  to  this  court  by  the 
losing  defendant,  and  submitted  upon  numer- 
ous assignments  of  error,  the  most  of  which 
relate  to  rulings  of  the  court  upon  the  ad- 
mlssibility  of  testimony.  While  all  the  ques- 
tions presented  have  been  considered  in  con- 
sultation, it  is  not  deemed  necessary  to  treat 
all  of  them  In  detail  in  this  opinion. 

In  the  original  petition  the  name  of  each 
defendant  was  stated.  The  defendants  an- 
swered Jointly.  Thereafter  the  plaintiff  filed 
an  amended  petition  In  lieu  of  her  former 
pleading.  In  the  latter  petition  the  names  of 
the  defendants  are  not  stated,  but  it  is  there- 
in alleged  that  "the  defendants  are  railroad 
corporations  •  •  •  and  have  been  duly 
and  legally  cited,  and  have  answered  herein." 
Thereafter  a  Joint  aiiswer  was  filed  by  the 
defendant,  in  which  they  designated  them- 
selves as  "defendants  the  Ft  W.  &  R.  G.  Ry. 
Co.  and  the  St  L.  ft  S.  F.  Ry.  Go."  After 
the  evidence  bad  been  closed,  and  the  open- 
ing argument  for  the  plaintiff  made,  the  court 
permitted  the  plaintiff,  over  the  objection  6f 
the  defendant,  to  withdraw  her  announce- 
ment of  ready  for  trial  and  file  a  second 
,  nmended  original  petition,  in  which  the  names 
of  the  defendants  were  stated.     Tlie  action 


of  the  court  in  that  regard  is  assigned  as  er- 
ror; and  the  further  contention  is  made  un- 
der several  assignments  that  the  filing  of  the 
first  amended  original  petition  operated  as 
a  dismissal  of  the  plaintiff's  suit  as  against 
the  defendants  named  in  the  original  petition, 
and  that  the  cause  of  action  set  up  In  the 
second  amended  original  petition  was  barred 
by  limitation,  more  than  two  years  having 
Intervened  between  the  alleged  injury  and 
the  filing  of  the  second  amended  original  pe- 
tition. It  is  not  believed  that  any  of  the  as- 
signments relating  to  the  matter  under  con- 
sideration point  out  reversible  error,  for  the 
reason  and  because  the  defendants  were  never 
dismissed  from  the  case  as  presented  in  the 
original  petition.  The  first  amended  petition 
gave  the  same  style  and  number  of  the  suit, 
and  stated  that  it  was  filed  in  lieu  of  the 
former  petition,  and  that  the  defendants  had 
been  duly  cited  and  had  filed  an  answer. 
We  are  inclined  to  hold  that  the  latt»  plead- 
ing sufficiently  identified  the  defendants  nam- 
ed In  the  original  petition,  but,  if  It  did  not, 
the  defendants'  answer  to  that  petition  sup- 
plied the  omission. 

The  various  assignments  relating  to  rul- 
ings made  upon  the  admissibility  of  testi- 
mony are  overruled.  The  questions  are  not 
of  such  importance  as  to  require  discussion 
in  this  opinloiL  However,  to  prevent  a  mis- 
apprehension, it  is  deemed  proper  to  say  that 
while  some  of  the  testimony  was  perhaps 
similar  to  that  considered  and  held  objection- 
able by  the  Supreme  Court  In  the  case  of  H. 
ft  T.  O.  R.  Co.  V.  Roberts  (recently  decided) 
lOS  S.  W.  808,  the  objection  urged  and  held 
tenable  In  that  case  was  not  made  In  this 
case.  We  are  of  opinion  that  the  plaintiff 
had  the  right  to  allege  and  prove  that,  on 
account  of  unreasonable  delay  In  transporta- 
tion, the  sheep  did  not  reach  their  destina- 
tion at  a  time  when  there  was  a  market  for 
them,  and  that  it  became  necessary  to  hold 
them  there  for  three  days  in  order  to  sell 
them,  and  that  their  condition,  weight,  etc., 
at  that  time,  and  the  price  for  which  they 
sold,  were  factors  proper  to  be  considered  in 
arriving  at  a  correct  measure  of  damages. 

We  also  hold  that  there  is  testimony  in  the 
record  which  supports  the  verdict,  and  we 
overrule  the  assignments  complaining  of  the 
same. 

No  reversible  error  has  l>een  shown,  and 
the  Judgmeilt  Is  affirmed. 


MISSOURI,  K.  ft  T.  RT.  CO.  OP  TEXAS  v. 
SMITH. 

(Court  of  CHvil  Appeals  of  Texas.     March  21, 
1908.) 

1.  DaUAOBS— PEBSOHAI,    iHJXmiBS- Ihstbuc- 
TIONS. 

A  petition  alleged  that  decedent's  earning 
capacity  was  permanently  diminished  at  least 
60  cents  per  day  by  reason  of  his  injuries,  but 
there  was  no  allegation  that  the  injury  caused 
his  death,  which  resulted  from  a  second  attack 
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of  pnenmonia  18  months  after  the  iiijui7.  Prior 
to  the  injury  decedent  was  a  stroni;,  healthy 
man,  37  yean  of  age.  and  afterwards  he  conid 
not  do  more  than  half  the  work  he  did  before. 
He  was  confined  to  his  bed  just  after  the  in- 
jury, and  lost  about  20  days;  the  injury  beinc 
such  as  to  cause  pain  as  long  as  he  lived.  Held, 
that  an  instruction  that,  in  estimating  plain- 
tiffs damages,  the  jury  should  consider  dece- 
dent's mental  and  hodily  pain  from  the  date  of 
the  injury  until  his  death,  his  diminished  earn- 
ing capacity,  etc.,  and  allow  such  sum  in  cash 
as  would  compensate  plaintiff  for  the  damage 
thus  sustained,  if  any,  was  objectionable  as  not 
sufficiently  limiting  the  recovery  to  the  results 
of  the  injuries. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  U  348-6S5.1 

2.  Tbial—Inbtrcctions-^  Requests  — Suo- 
OBsrioR  or  Pbopeb  Inbtbootior. 

A  request  to  charge  limiting  plaintifFs'  re- 
covery to  50  cents  a  day  for  decedent's  diminish- 
ed capacity  to  labor,  and  requiring  the  exclusion 
of  the  time  he  was  sick  or  incapacitated  from 
other  causes,  was  sufficient  to  call  the  court's 
attention  to  the  defect  In  the  charge  allowing  a 
consideration  of  decedent's  diminished  capacity 
to  work  from  the  date  of  his  injnry  to  the  time 
of  his  death. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die 
vol.  40,  Trial,  {  675.] 

3.  Dam AOE»— AaoBAVATiON  or  Injitbiss— Spe- 
ciAi.  Plea. 

A  claim  that  decedent's  injuries  were  ag^ 
gravated  by  his  negligence  in  not  wearing  a 
truss  was  defensive  matter,  which  should  be 
specially  pleaded. 

Appeal  from  District  Court,  Rains  Comity ; 
R.  L.  Porter,  Jndge. 

Action  by  J.  L.  Smith,  continued  after  his 
Seath  In  the  name  of  his  wife  and  children, 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas.  Jndgment  for  plain- 
tiffs, and  defendant  appeals.  Reversed  and 
remanded. 

Ooke,  Miller  &  Coke  and  Jno.  T.  Craddock, 
for  appellant  Rhodes  k  Berzett  and  W.  B. 
Wynne,  for  appellees. 

RAINET,  C.  J.  Appellee,  Smith,  brought 
this  suit  against  the  Missouri,  Kansas  &  Tex- 
as Railway  Company  to  recover  damages  for 
personal  injuries  received  by  him  through  the 
negligence  of  the  railway  company's  servants. 
Smith  died,  and  the  suit  is  prosecuted  by  his 
wife  and  children. 

The  petition,  alleged  that  on  and  prior  to 
the  23d  day  of  February,  1904,  be  was  in  the 
employ  of  appellant  as  a  section  band  under 
the  direction  of  one  Derryberry  as  section 
boss,  who  had  control  and  management  of 
the  gang  in  which  be  was  at  work ;  that.  In 
the  performance  of  his  duties,  he  and  bis  co- 
laborers  were  furnished  with  a  hand  car 
and  various  tools,  the  car  being  used  for  the 
transportation  of  the  men  and  their  tools  to 
and  from  their  work,  and  weighing  with 
the  tools  npon  it  about  550  pounds ;  that  on 
the  day  named  It  became  necessary  to  remove 
the  hand  car  from  the  track  because  of  an  ap- 
proaching train,  and  that  after  the  passage 
of  the  ti^ln,  and  when  the  section  boss  or- 
dered the  car  to  be  lifted  and  placed  back 


on  the  tntik,  3.  L.  Smith  and  Pode  McElroy. 
one  of  his  co-laborers,  took  hold  of  one 
corner  of  the  car,  and  that  the  section  boss 
and  the  other  two  section  hands  took  hold 
of  the  car  on  the  opposite  side  thereof  from 
J.  L.  Smith  and  Pode  McElroy,  and,  when 
they  all  began  to  lift  the  cor  from  the  gronnd, 
the  section  boss  and  the  two  hands  lifting  the 
car  on  the  same  side  with  him  negligently 
hoisted  and  raised  their  aide  too  high,  and 
negligently  shoved  the  car  orer  against  J.  L. 
Smith  and  Pode  McElroy,  thereby  throwing 
the  greater  weight  of  the  car  on  Smith  and 
McElroy,  and  that,  when  this  was  done,  Pode 
McElroy  negligently  let  loose  and  dropped 
his  comer  of  the  car,  thereby  causing  the 
greater  part,  if  not  the  whole  weight  of  the 
car  and  tools  thereon,  to  fall  upon  Smith,  and 
by  reason  of  the  weight  thereof  and  the  vio- 
lent strain  incident  to  supporting  it  Smith 
was  injured;  and  that  such  injuries  were 
the  direct  and  proximate  result  of  said  neg- 
ligence of  the  section  foreman  and  the  sec* 
tlon  hands.  The  injuries  alleged  In  the 
amended  petition  were  a  permanent  hernia 
or  rupture  of  the  internal  abdominal  ring  on 
the  right  side,  inflammation  of  the  spermatic 
cord,  and  causing  one  of  his  testicles  to  be 
greatly  Inflamed  and  enlarged,  and  the  pro- 
ducing of  orchitis.  The  defendant  answered 
by  general  and  special  demurrers,  general 
denial,  contributory  negligence,  and  assumed 
risk.  A  trial  resulted  In  a  verdict  for  $1,760 
In  favor  of  plaintiffs,  and  judgment  was  en- 
tered accordingly. 

The  first  assignment  of  error  complains  of 
that  portion  of  the  court's  charge  that  groups 
the  allegations  of  the  petition,  and  upon 
which  the  plaintiff  Is  authorized  to  recover. 
The  proposition  made  thereunder  Is:  "The 
negligence  alleged  in  the  petition  as  the  basis 
of  the  acti<m  is  that  of  the  sectfon  foreman 
and  the  two  men  on  the  same  side  of  the  car 
with  him  in  lifting  that  side  of  the  car  too 
high,  followed  by  and  coupled  and  combined 
with  the  negligence  of  Pode  McElroy  in  neg- 
ligently dropping  his  comer  of  the  car  after 
It  was  so  lifted,  the  latter  act  of  negligence 
not  being  alleged  as  having  been  caused  or 
produced  by  the  former.  The  charge  Is  er- 
roneous, In  that  It  anthorizes  a  verdict  for 
the  appellee  if  the  negligence  of  the  foreman 
and  the  men  on  the  side  of  the  car  with  him 
in  lifting  It  up  caused  the  injuries,  because 
there  is  no  allegation  that  such  negligence  In- 
dependently of  McElroy's  negligence,  whldi 
was  the  immediate  cause  of  the  Injuries,  was 
the  proximate  cause  of  the  injuries,  nor  was 
there  any  evidence  that  the  injuries  were  so 
proximately  caused,  nor  was  there  any  allega- 
tion in  the  petition  that  the  negligence  of 
McElroy  In  dropping  the  comer  of  the  car 
was  caused  or  forced  or  resulted  from  the 
negligence  of  the  foreman  and  the  men  on 
the  side  of  the  car  with  him."  The  (diarge 
Is  not  entirely  free  from  the  criticism  urged, 
but  we  are  not  prepared  to  say  that  It  Is 
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reversible  error.  The  case  will  be  reversed 
on  account  of  another  error ;  and,  In  view  of 
another  trial,  we  suggest  that  the  charge  be 
oonflned  to  the  allegations-  of  the  petition 
that  are  Bopported  by  the  evidence,  and 
eliminate  this  cause  for  crltldsm. 

The  court  diarged  the  Jury  on  the  meas- 
ote  of  damages  as  follows:  "If  you  should 
find  for  the  plaintiffs  in  estimating  their 
damages,  yon  will  take  into  consideration  the 
mental  anguish  and  bodily  pfiln,  if  any,  suf- 
fered by  the  said  John  L.  Smith  from  the 
date  of  said  Injury,  If  he  was  injured,  up 
until  his  death.  You  will  also  take  into  con- 
sideration the  diminished  capacity  of  the 
said  John  L.  Smith  to  earn  money.  If  any, 
from  the  date  of  his  said  injury,  If  he  was 
Injured,  up  until  his  death.  Yon  will  also 
consider  what  ^reasonable  and  necessary  ex- 
penses In  doctors'  bills,  if  any,  was  incurred 
t>y  the  said  John  L.  Smith  on  account  of  said 
injuries,  if  any,  and,  adding  them  together, 
you  will  determine  what  sum  in  cash  will 
now  compensate  the  plaintiffs  for  the  damage 
thus  sustained,  if  any."  This  charge  is  as- 
signed as  error.  The  appellant  asked  a 
charge  in  this  connection  limiting  a  recovery 
to  50  cents  per  day  for  decreased  capacity  to 
labor  and  earn  money,  and  to  exclude  from 
their  consideration  the  time  he  was  sick  or  in- 
capacitated from  other  causes,  etc.,  to  work. 
The  petition  alleges  that  plaintiflTs  earning 
capacity  was  diminished  permanently  at  least 
BO  cents  per  day  by  reason  of  said  Injuries. 
The  evidence  shows  that  before  the  injury 
Smith  was  a  strong,  healthy  man,  37  years  of 
age.  After  the  injury  he  could  not  do  more 
than  half  the  work  he  did  before,  and  weigh- 
ed about  26  pounds  less.  He  could  perform 
light  work,  but  was  not  able  to  do  the  heavy 
work  he  did  before  being  Injured.  He  was 
confined  to  his  bed  Just  after  the  Injury,  and 
lost  about  20  days.  The  Injury  caused  him 
pain  and  suffering  as  long  as  he  lived.  After 
the  injury  he  had  a  spell  of  pneumonia  that 
kept  him  from  work  three  or  four  weelcs. 
The  second  spell  of  pneumonia  caused  his 
death,  about  18  months  after  the  injury. 
There  are  no  allegations  that  the  injury  caus- 
ed his  death.  In  view  of  the  pleading  and 
the  evidence,  the  charge  did  not  sufficiently 
limit  a  recovery  to  the  results  of  the  injury. 
The  special  charge  was  sufficient  to  call  the 
attention  of  the  court  to  this  defect,  as  to 
diminished  capacity  to  labor  and  earn  money. 
Having  requested  a  charge  on  this  point,  the 
appellant  was  entitled  to  such  a  charge,  and, 
the  court  having  failed  to  properly  Instruct 
on  this  phase  of  the  case,  the  Judgment  will 
be  reversed. 

The  court  refused  a  charge  asked  by  the 
appellant  to  the  effect  that  the  Jury  should 
exclude  from  their  consideration  all  dam- 
ages that  resulted  to  plaintiff  by  the  failure 
of  plaintiff  to  wear  a  truss  that  would  have 
either  cured  such  hernia  or  have  diminished 
the  physical  and  mental  pain  incident  to  such 


hernia.  There  was  no  plea. that  the  injuries 
received  by  plaintiff  were  aggravated  by  bis 
negligence  in  not  wearing  a  truss.  This  Is 
defensive  matter,  and  we  are  inclined  to  the 
opinion  that  it  was  such  matter  as  should 
have  been  specially  pleaded,  but  this  objec- 
tion can  be  eliminated  by  a  plea  on  another 
trial. 

The  Judgment  la  reversed,  and  cause  re- 
manded. 


MEMORANDUM  DECISIONS. 


PORTER  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  Feb.  12,  1908.  Rehearing  De- 
nied March  20,  1906.)  Appeal  from  District 
Court,  Travis  County;  Charles  A.  Wilcox, 
Judge.  Sims  Porter  was  convicted  of  thef^  and 
appeals.  Affirmed.  Henry  Faulk,  for  appellant. 
F.  J.  McCord,  Asst  Atty.  Oen.,  for  the  State. 

BROOKS,,  J.  Appellant  was  convicted  of  theft 
from  the  person,  and  his  punishment  assessed 
at  two  yean'  confinement  in  the  state  peniten- 
tiary. We  find  no  bills  of  exceptions  in  the  rec- 
ord. The  evidence  amply  supports  the  verdict, 
the  charge  is  correct,  and,  finding  no  error  in  the 
record,  the  judgment  is  in  ail  things  affirmed. 


WHITNEY  V.  STATBl  (Court  of  Oimlnai 
Appeals  of  Texas.  Feb.  1^  1908.)  Appeal  from 
Grayson  County  Court;  J.  W.  Hassell,  Judge. 
Harry  Whitney  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.  Affirmed.  F. 
J.  McCord,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of  vio- 
lating the  local  option  law,  and  his  punishment 
assessed  at  a  fine  of  $50  and  60  days  m  the  coun- 
ty jail.  The  information  in  this  case  is  suffi- 
cient. See  Watson  v.  State  (decided  at  the  pres- 
ent term  of  this  court)  107  S.  W.  544.  There 
are  no  statement  of  facts  and  bills  of  exceptions 
in  the  record.    The  judgment  is  affirmed. 


ORIEB  et  al.  v.  STAHL  et  al.  (Court  of  Civ- 
il Appeals  of  Texas.  Feb  24,  1908.)  Error 
from  District  Court,  Harris  County ;  Norman 
G.  Kittrell,  Judge.  Action  by  Katherine  Grieb 
and  others  against  Mariah  Stahl  and  others. 
From  a  judgment  for  defendants,  plaintiffs  bring 
error.  Reversed  and  remanded.  For  answer  to 
questions  certified  to  Supreme  Court,  see  107  S. 
W.  41.  Lewis  Fogle,  for  plaintiffs  in  error.  F. 
F.  A  B.  T.  Cbew,  for  defendants  In  error. 

REESE,  J.  This  is  an  appeal  from  a  judg- 
ment for  defendants  in  error  in  a  suit  in  trespass 
to  try  title,  brought  by  plaintiffs  in  error  against 
defendants  in  error.  The  first,  second,  and  third 
assignments  of  error  present  the  question  of  the 
admissibility  of  certain  testimony  offered  by  de- 
fendants in  error  and  admitted  over  the  objec- 
tion of  the  plaintiflb  in  error.  This  question  was 
certified  to  the  Supreme  Court.  We  refer  to  the 
opinion  of  tlte  Supreme  Court  for  a  fuller  state- 
ment of  the  case  and  of  the  testimony  referred 
to,  as  well  as  the  decision  of  that  court  on  the 

guestion  presented.  The  Supreme  Court  having 
eld  that  the  trial  court  committed  error  in  ad- 
mitting the  testimony,  the  assignments  present- 
ing the  question  are  sustained.  The  case  turned 
so  largely  upon  this  testimony  that  it  will  not 
be  necessary  for  tlie  purposes  of  another  trial  to 
discuss  the  other  assignments  of  error.  The 
judgment  is  reversed,  and  the  cause  remanded 
Reversed  and  remanded. 
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AYDELOTTE  et  al.  ▼.  IX)TT  et  al.  (Supreme 
Gonrt  of  Arkansas.  May  20, 1907.)  Appeal  from 
>ircuit  Court.  Ivittle  Kiver  Connty;  Fratt  P. 
Bacon,  Special  Judge. 

PER  CURIAM.  Appeal  dismissed,  tot  non- 
compliance with  rale  9. 


AMERICAN  SMOKELESS  COAL  CO.  ▼. 
LOVELY.  (Supreme  Court  of  Arkansas.  Feb. 
25,  1907).  Appeal  from  Circuit  Court,  Sebas- 
tian County ;   Styles  T.  Rowe,  Judge. 

PER  CURIAM.  Appeal  dismissed,  on  appel- 
lant's motion. 


BONNER  et  al.  ▼.  GORMAN  et  al.  (Supreme 
Ck)urt  of  Arkansas.  April  22,  1907.)  Appeal 
from  St.  Francis  Chancery  Court;  Edward  D. 
Robertson,  Chancellor.- 

PER  CURIAM.  Affirmed,  as  a  delay  case^ 
without  penalty. 


BROWN  et  al.  v.  JONES  HOUSE  FUR- 
NISHING CO.  (Supreme  Court  of  Arkansas. 
March  11,  1907.)  Appeal  from  Circuit  Court, 
Pulaski  County;    Edward  W.  Winfield,  Judge. 

PER  CURIAM.  Appeal  dismissed,  for  non- 
compliance with  rule  9. 


CACHE  VALLEY  R,  CO.  v.  CAMP  et  al. 

(Supreme  Court  of  Arkansas.  April  29,  1907.) 
Appeal  from  Lawrence  Chancery  Court ;  George 
T.  Humphries,  Chancellor. 

PER  CURIAM.    Appeal  dismissed,  on  appel- 
lant's motion. 


CENTRAL  RY.  CO.  OF  ARKANSAS  v. 
HOWELL.  (Supreme  Court  of  Arkansas.  April 
22,  1907).  Appeal  from  Circuit  Court,  Yell 
County ;    William  L.  Moose,  Judge. 

PER  CURIAM.  Appeal  dismissed,  by  consent. 


CHICAGO,  R.  I.  «c  P.  RY.  CO.  ▼.  RAINWA- 
TER. (Supreme  Court  of  Arkansas.  July  1, 
1907).  Appeal  from  Circuit  Court,  Monroe 
County;    IJugene  Lankford,  Judge.' 

PER  CURIAM.  Affirmed,  as  a  delay  case, 
without  penalty. 

HILL^  C.  J.,  dissents  from  refusal  to  impose 
penalty. 


DANNER  V.  HINES.  (Supreme  Court  of 
Arkansas.  March  18,  1907.)  Appeal  from  Cir- 
cuit Court,  Sebastian  County;  Daniel  Hon, 
Judge. 

PE]R  CURIAM.  Reversed,  and  dismissed,  on 
confession  of  error. 


DAVIS  BROS.  V.  J.  A.  McCONNELL  &  CO. 
(Supremie  Court  of  Arkansas.  March  4,  1907.) 
Appeal  from  Circuit  Court,  Sebastian  (!k>unty; 
Styles  T.  Rowe,  Judge. 

PER  CURIAM.    Affirmed,  under  rule  7. 


EL  DORADO  &  W.  R.  CO.  v.  GRESHAP. 
(Supreme  Court  of  Arkansas.  June  24,  1907.) 
.Appeal  from  Circuit  Court,  Union  County; 
Charles  W.  Smith,  Judge. 

PER  CURIAM.    Settled,  and  appeal  dismissed. 


FERGUSON  T.  HUNT.  (Supreme  Court  of 
Arkansas.  March  11,  1907.)  Appeal  from  Cir- 
cuit (3ourt,  Yell  Connty;  Wilflam  L.  Moose, 
Judge. 

PER  CURIAM.  Advanced,  and  affirmed,  M  a 
delay  case,  with  i>enalty. 

HALL  T.  CREBBINS.  (Supreme  Court  <^ 
Arkansas.  June  10,  lUffl.)  Appeal  from  Law- 
rence Chancery  Court  B.  H.  Powell,  Special 
OhancellM. 

PER  OUBIAM.    Reversed,  by  consent. 


LEBOSQUET  y.  MYERS.  (Supreme  Court 
of  Arkansas.  July  1,  1907.)  Appeal  from  Cir- 
cuit Court,  Pulaski  (Jounty;  Edward  W.  Win- 
field,  Judge. 

PER  CURIAM.  Settied.  and  appeal  dis- 
missed. 


MAYER  ft  SON  v.  LOGAN.  (Supreme 
Court  of  Arkansas.  Feb.  25,  1907.)  Appeal 
froi*  Circuit  Court,  Logan  Ounty;  Jeptha  H. 
Evans,  Judge. 

PER  CURIAM.  Appeal  dismissed,  for  non- 
compliance with  rule  8. 


MORSE  SCHOOL  OF  TELEGRAPHY  v. 
WHITSON.  (Supreme  C!ourt  of  Arkansas. 
April  1,  1907.)  Appeal  from  Circuit  Court. 
Miller  County;    Joel  D.  Conway,  Judge. 

PER  CURIAM.  Appeal  dismissed,  on  appel- 
lant's motion. 


PEMBERTON  v.  PEOMBBRTON.  (Supreme 
Court  of  Arkansas.  April  22,  1907.)  Appeal 
from  Garland  Chancery  Onrt:  Alphonso  Curl, 
Chancellor. 

PER  CURIAM.  Appeal  dismissed,  for  non- 
compliance with  rule  9. 


PARSONS  y.  STATE  (four  cases).  (Su- 
preme Court  of  Arkansas.  March  4.  1907.> 
Appeals  from  Circuit  Court,  Howard  County: 
James  S.  Steel,  Judge. 

PEIR  CURIAM.  Affirmed,  on  motion  of  At- 
torney General. 


RAY  et  al.  v.  RAY.  (Supreme  Court  of 
Arkansas.  April  22,  1907J  Appeal  from  Cai^ 
roll  Chancery  Court;  T.  fl.  Humphreys,  Chan- 
cellor. 

PER  CURIAM.    Affirmed,  under  role  7. 


ROBINSON  V.  PABHAM.  (Supreme  Court 
of  Arkansas.  April  1,  1907.)  Appeal  from 
Woodruff  Chancery  <3ourt;  Edward  D.  Robert- 
son, Chancellor. 

PER  CURIAM.  Settled,  and  appeal  dis- 
missed. 


ROGERS  V.  STATE.  (Supreme  Court  of 
Arkansas.  April  15,  1907.)  Appeal  from  Cir- 
cuit Court,  Lincoln  County ;  Antonio  B.  Grace. 
Judge. 

PEIR  (7URIAM.  Appeal  dlsmisBed,  and  for- 
feiture declared  on  bond. 

ST  LOUIS,  I.  M.  ft  S.  RY.  CO.  v.  BRAD- 
LEY   et    al.    (Supreme    Court    of    Arkansas. 
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March  11,  1907.) 
Crawford  County; 
PER    CURIAM. 

missed. 


Appeal  from  Circuit  Court, 
Jeptha  H.  Evans,  Jndee. 
Settlad,   and   appeal    dls- 


ST.  LOUIS.  I.  M.  &  S.  BY.  CO.  t.  DBM- 
BRS.  (Supreme  Court  of  Arkarfsas.  April  1, 
1907.)  Appeal  from  Circuit  Court,  Lonoke 
County ;   George  M.  Cliapline,  Judge. 

PER  CURIAM.  Settled,  and  appeal  dis- 
miaaed. 


ST.  LOUIS,  I.  M.  ft  S.  KX.  CO.  ▼.  LOCKE 
et  al.  (Supreme  (Tourt  of  Arkansas.  May  6, 
1907.)  Appal  from  Circuit  Court,  Faulkner 
County ;    George  M.  Cbapiine,  Judge. 

PEOl  CURIAM.  Settled,  and  appeal  dia- 
missed. 


ST.  LOUIS,  I.  M.  &  8.  RT.  CO.  t.  SCAN- 
LAN.  (Supreme  Court  of  Arkansas.  March 
11,  1907.L  Appeal  from  Circuit  Court.  Conway 
County,  William  L.  Moose,  Judge. 

PER  CURIAM.  Settled,  and  appeal  dis- 
missed. 


ST.  LOUIS,  I.  M.  &  S.  RY.  CO.  t.  WILEY. 
(Supreme  Court  of  Arkansas.  April  22.  1907.) 
Appeal  from  Circuit  Court,  Marion  County : 
E.  G.  Mitchell,  Judge. 

PER  CURIAM.  Settled,  and  appeal  dis- 
missed. 


ST.  LOUIS  SOUTHWESTERN  RY.  CO.  y. 
DIXON.  (Supreme  Court  of  Arkansas.  March 
18,  1907.)  Appeal  from  Circuit  Court,  Jeffer- 
son County;    Antonio  B.   Grace,  Judge. 

PER  CURIAM.  Settled,  an4  appeal  dis- 
missed. 


ST.  LOUIS  SOUTHWESTERN  RY.  CO.  t. 
JOHNSON.  (Supreme  Court  of  Arkansas. 
March  25,  1907.)  Appeal  from  Circuit  Court, 
Pulaski  County;    Edward  W.  Winfield,  Judge. 

PEEt  CURIAM.  Advanced,  and  affirmed,  as 
a  delay  case,  without  penalty. 


SHIREY  ▼.  SHIREY.  (Supreme  Ck>urt  of 
Arkansas.  June  3,  1907.)  Appeal  from  Craig- 
head Chancery  0>urt;  E}dw.<iid  D.  Robertson, 
Chancellor. 

PER  CURIAM.  Appeal  dismissed,  for  non- 
compliance with  rule  9. 


SISK  et  al.  v.  McCRACKEN  et  al.  (Supreme 
Court  of  Arkansas.  April  29,  1907.)  Appeal 
from  Circuit  Court,  Clay  County;  Allen 
Hughes,  Judge. 

PER  CURIAM.  Appeal  dismissed,  on  appel- 
lants' motion. 


SKIPPER  V.  STATE.  (Supreme  Court  of 
Arkansas.  May  27,  1907.)  Appeal  from  Cir- 
cuit Court,  Drew  County ;  Zachariah  T.  Wood, 
Judge. 

PISl  CURIAM.  Affirmed,  on  motion  of.  the 
Attorney  General. 


SMITH  V.  BERNARD  &  LEAS  MFG.  CO. 
(Supreme  Court  of  Arkansas.  March  11,  1907.) 
Appeal  from  Izard  Chancery  Court;  George  T. 
Humphries,  Chancellor. 

PER  CURIAM.  Appeal  dismissed,  for  non- 
compliance with  rule  9. 


SMITH  T.  McMillan.  (Supreme  Court  of 
Arkansas.  Feb  18,  19070  Appeal  from  Cir- 
cuit Court,  Crawford  (jounty ;  Jeptha  H. 
Evans,  Judge. 

PER  CURIAM.  Advanced,  and  affirmed,  as 
a  delay  case. 


STATE  T.  CROSS.  (Supreme  Court  of  Ar- 
kansas. May  27,  1907.)  Appeal  from  Circuit 
Court,  Sebastisji  County;    Daniel  Hon,  Judge. 

PER  CURIAM.  Appeal  dismissed,  on  motion 
of  the  Attorney  General. 


STRONG  V.  CHICOT  BUILDING  SUPPLY 
CO.  (Supreme  Court  of  Arkansas.  April  29. 
1907.)  Appeal  from  Chicot  Chancery  Court; 
Marcus  L.  Hawkins,  Chancellor. 

PER  CURIAM.  Affirmed,  for  noncompliance 
with  rule  9. 


FOGLESONG  y.  MODERN  BROTHER 
HOOD  OF  AMERICA.  (Kansas  City  Court 
of  Appeals.  Missouri.  March  2,  1908.)  Ap- 
peal from  Circuit  Court,  Schuyler  County; 
Nat  M.  Shelton,  Judge.  Action  by  John  H. 
Foglesong  against  the  Modern  Brotherhood  of 
America.  £^om  a  judgment  in  favor  of  plain- 
tiff, defendant  amieals.  Affirmed.  Higbee  & 
Mills  and  Ball  &  Sparrow,  for  appellant  Earle 
E.  Fogle,  Claude  C.  Fogle.  Morris  &  Mills, 
and  C.  C  Fogle,  for  respondent 

JOHNSON,  J.  This  case  was  here  on  a  for- 
mer appeal  prosecuted  by  defendant,  and  the 
judgment  was  reversed  and  the  cause  remanded 
on  account  of  an  erroneous  ruling  on  a  qupk- 
tion  of  evidence.  121  Mo.  App.  548,  97  S.  W. 
240.  At  the  second  trial  plaintiff  again  pre- 
vailed, and  defendant  again  has  appealed.  We 
very  fully  covered  the  case  in  its  various  as- 
pects in  our  former  opinion,  and  find  from  a 
close  inspection  of  the  record  that  it  was  retried 
in  substantial  conformity  with  the  views  ex- 
pressed. Many  points  are  urged  for  a  reversal 
of  the  judgment,  but  none  of  them  is  well  taken. 
The  judgment  is  affirmed.     All  concur. 
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ABANDONMENT. 

Of  homestead,  see  "Homestead,"  }  2. 
Of  husband  or  wife,  see  "Hasband  and  Wife," 
14. 

Rev.  St.  1899, 1  4268  [Ann.  St.  1906,  p.  2342]. 
limiting  the  right  to  sue  to  recover  certain  land 
by  claimants  who  have  not  had  possession  nor 
paid  taxes  for  30  years,  held  to  apply  to  legal, 
as  well  as  equitable,  titles.— Campliell  t.  Greer 
(Mo.)  64. 

ABATEMENT  AND  REVIVAL 

Judgment  as  bar  to  another  action,  see  "Judg- 
ment," I  7.. 

Right  of  action  by  or  against  personal  repre- 
sentative, see  "Executors  and  Administra- 
tors," i  6. 

i    1.    DMttk  of  party  aad  *«t1y«1  of  »»• 
tloB. 

When  a  defendant  dies  after  filing  an  answer, 
and  the  action  is  then  dismissed  as  to  him,  his 
answer  is  also  out  of  the  case,  and  forms  no 
part  of  the  issues.— House  v.  Wells  (Tex.  Civ. 
App.)  196. 

'       ABETTORS. 

Criminal   responsibility,   see   "Criminal   Law," 

ABSTRACT  INSTRUCTIONS. 

See  "Trial,"  i  9, 

ABSTRACTS. 

Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {  11. 

Record  of  abstract  of  judgment  in  other  coun- 
ty, see  "Judgment,"  g  3. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improve- 
ments, see  "Municifwl  Corporations,"  S  5. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  "Eminent 
Domain,"  U  2,  4. 

Liability  of  telephone  company  for  injuries  to 
abutting  property,  see  "Telegraphs  and  Tele- 
phones," I  1. 

Rights  in  streets  in  cities,  see  "Municipal  Cor- 
porations," {  7. 

ACCEPTANCE. 

Of  corporate  charter,  see  "Corporations,"  |  1. 
Of  dedication,  see  "Dedication,    {  1. 


ACCESSION. 


Intermixture  of  goods  of  same  kind,  see  "Con- 
fusion of  Goods." 
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ACCESSORIES. 

Criminal    responsibility,  see   "Criminal   Law," 

ACCIDENT. 

Cause  of  personal   injuries,  see  "Negligence," 

ACCIDENT  INSURANCE 

See  "Insnianoe,"  {  13. 

ACCOMPLICES. 

Criminal   responsibility,  see   "Criminal   Law," 
12. 

ACCORD  AND  SATISFACTION. 

See    "Compromise     and     Settlement";     "Pay- 
ment";  ''Release." 

ACCOUNT. 

Right  to  trial  by  jury  In  proceedings  to  com- 
pel accounting,  see  "Jury,"  i  1. 

Accouniinff  by  particular  cia««e«  of  pertont. 
See    "Executors    and     Administrators,"    f    6; 

"Receivers,"  f  4. 
Assignee  for  benefit  of  creditors,  see  "Assign- 
ments for  Benefit  of  Creditors '*  )  3. 
Partners,  see  "Partnership,"  {  6. 

ACCRUAL 

Of  right  of  action,  see  "Limitation  of  Actions," 
S  2. 

ACKNOWLEDGMENT. 

Operation  and  .effect  of  admissions  as  evidence, 
see  "Criminal  Law,"  <  12;   "Evidence,"  {  6. 

(  1.    Taklns  and  ssitlflaat*. 

*It  is  immaterial  that  the  officer  certifying  an 
acknowledgment  recited  his  municipal  precinct 
as  "Kansas,"  instead  of  the  "City  of  Kansas." 
— Hubbard  ▼.  SwofTord  Bros.  Dry  Goods  Co. 
(Mo.)    15. 

A  mistake  in  an  acknowledgment  held  not  to 
invalidate  it  so  as  to  debar  the  instrument  from 
record.— Stark  v.  Kirkley  (Mo.  App.)  625. 

S  Z.     Plsadlac  amd  srldenoe. 

Certain  facts  held  not  to  raise  the  issue 
whether  a  married  woman's  acknowledgment  of 
an  instrument  was  taken  in  the  manner  pre- 
scribed by  law.— Taylor  v.  Siliiman  (Tex.  Oiv. 
App.)  1011. 


ACQUIESCENCE. 


See  "Dedication;*  I  1. 
In  boundary  line,  see  "Boundaries," 
*  Point  aaaotatad.   Boo  fyllataa. 
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ACTION. 

Abatement,  see  "Abatement  and  Revival." 

Accrual,  see  "Limitation  of  Actions,"  {  2. 

Bar  by  former  adjudication,  see  "Judgment," 
17. 

Commencement  within  period  of  limitation, 
see  "Limitation  of  Actions,"  {  2. 

Jurisdiction  of  courts,  see  "Courts." 

Limitation  by  statute,  see  "Limitation  of  Ac- 
tions." 

Powers  of  county  attorneys,  see  "District  and 
Prosecuting  Attorneys." 

Survival,  see  "Abatement  and  Revival,"  i  1. 

Vested  right  to  remedies,  see  "Constitutional 
Law,"  I  5. 

Actions  hettoeen  parties  in  particular  r^ationt. 
See  "Attorney  and  Client,"  {  1;    "Master  and 

Servant,"  g$  7-9. 
Co-sureties,  see  "Principal  and  Surety,"  i  3. 
Partners,  see  "Partnership,"  $  6. 

Actions    by    or   against   particular   classes   of 
persons. 

See  "Banks  and  Banking,"  §  2;  "Beneficial 
Associations";  "Carriers,"  fg  2-14;  "Cor- 
porations," I  7:  "Executors  and  Administra- 
tors," ji  5;  "Husband  and  Wife,"  S  3:  "Mas- 
ter and  Servant,"  g  10;  "Municipal  Corpora- 
tions," i  8;  "Partnership,"  t  3;  ^'Receivers," 
g  3;   "Street  Railroads,"  |  1. 

Assignees,  see  "Assignments,"  g  3. 

Assignees  for  benefit  of  creditors,  see  "Assign- 
ments for  Benefit  of  Creditors,"  $  1. 

Insurance  companies,  see  "Insurance,"  H  12, 
13. 

Stockholders,  see  "Corporations,"  g  6. 

Telegraph  company,  see  "Telegraphs  and  Tele- 
phones," g  2. 

Trustee  in  bankruptcy,  see  "Bankruptcy,"  8  1. 

Trustees,  see  "Trusts,"  g  5. 

Particular  causes  or  grounds  of  action. 

See  "Assault  and  Battery,"  g  1;  "Bills  and 
Notes,"  g  4;  "Death,"  g  1;  "Fraud,"  g  2: 
"Insurance,"  gg  12.  13 ;  "Libel  and  Slander," 
g  2;  "Negligence,"  g  4;  "Torts";  "Tres- 
pass"; "Trover  and  Conversion,"  g  2;  "Work 
and  Labor." 

&ond  on  appeal,  see  "Appeal  and  Error,"  g  30. 

Breach  of  contract,  see  "Contracts,"  |  4; 
"Sales,"  g  7. 

Breach  of  contract  for  carriage  of  passengers, 
see  "Carriers,"  g  4. 

Breach  of  liquor  dealer's  bond,  see  "Intoxi- 
cating Liquors,"  g  3. 

Breach  of  warranty,  see  "Sales,"  I  7. 

Compensation  of  attorney,  see  Attorney  and 
Client,"  g  1, 

Death  caused  by  electricity,  itee  "Electricity." 

Death  caused  by  negligence  of  servant,  see 
"Master  and  Servant,"  g  10. 

Death  of  passenger,  see  "Carriers,"  g  12. 

Death   of  servant,   see  "Master  and  Servant," 

go. 

Delay  in  delivery  of  telegram,  see  "Telegraphs 
ana  Telephones,"  g  2. 

Delay  in  transportation  of  live  stock,  see  "Car- 
riers," g  3.  \ 

Delay  in  transportation  or  delivery  of  ship- 
ment, see  "Carriers,"  g  2. 

Ejection  of  passenger,  see  "Carriers,"  g  14. 

Infringement  of  trade-mark  or  trade-name,  see 
"Trade-Marks  and  Trade-Names,"  g  3. 

Loss  of  or  injory  to  shipment,  see  "Carriers," 
g2. 

Personal  injuries,  see  "Carriers,"  gg  5-14; 
"Landlord  and  Tenant,"  g  3:  "Master  and 
Servant,"  gg  7-10:  "Municipal  Corporations," 
I  8;   "Railroads,"  gg  4-7;   "Street  Railroads," 


Pollution  of  water  course,  see  "Water*  and 
Water  Courses,"  g  1. 

Price  of  goods,  see  "Sales,"  g  6. 

Recovery  of  land  sold  by  vendor,  see  "Vendor 
and  Purchaser,"  g  3. 

Recovery  of  payment,  see  "Payment,"  g  2. 

Recovery  of  tax  jiaid,  see  "Taxation,"  I  SS. 

Services,  see  "Work  and  Labor." 

Taking  of  or  injury  to  property  in  exercise  of 
power  of  eminent  domain,  see  "Eminent  Do- 
main," g  4. 

Unlawful  use  of  highway,  see  "Hlghwayt,"  |  3. 

Unpaid  taxes,  see  "Taxation,"  g  6  ' 

Wrongful  expulsion  from  fraternal  associations, 
see  "Beneficial  Associations." 

Particular  forms  of  action. 
See  "Ejectment";    "Replevin";     "Trespass,"   f 
1;    "Trespass   to  Try   Title";    "Trover   and 
Conversion." 

Particular  forms  of  special  relief. 

See  "Creditors'  Suit";  "Divorce":  "Inunc- 
tion"; "Marshaling  Assets  and  Securities"; 
"Quieting  Title";    "Specific  Performance." 

Admeasurement  or  assignment  of  dower,  see 
"Dower,"  g  2. 

Cancellation  of  municipal  tax  levy,  see  "Mu- 
nicipal Corporations,''^  f  9. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 

Determination  of  adverse  claims  to  real  prop- 
erty, see  "Quieting  Title." 

Determination  of  right  to  mining  claim,  see 
"Mines  and  Minerals,"  g  1. 

Determination  of  ri^ht  to  proi>erty  of  religious 
society,  see  "Religious  Swieties. 

Dissolution  of  partnership,  see   "Partnership," 

go. 

Enforcement  or  foreclosure  of  Hen,  see  "Me- 
chanics' Liens,"  g  2. 

Establishment  and  enforcement  of  right  of  ex- 
emption, see  "Exemptions,"  f  2. 

EKtablishment  and  enforcement  of  trust,  see 
"Trusts,"  g  5. 

Establishment  of  boundaries,  see  "Boundaries," 
g2. 

Establishment  of  will,  see  "Wills."  g  2. 

Foreclosure  of  mortgage,  see  "Mortgages,"  g  5. 

Foreclosure  of  vendors  lien,  see  "X'endor  and 
Purchaser,"  g  3. 

Reformation  of  written  instrument,  see  "Ref- 
ormation of   Instruments." 

Removal  of  cloud  on  title,  sec  "Quieting  Title."" 

Restraining  execution,  see  "Execution,'    §  1. 

Setting  aside  fraudulent  conveyance,  see 
"Fraudulent  Conveyances,"  g  2. 

Setting  aside  will,  see  "Wills,"  g  2. 

Trial  of  tax  title,  aee  "Taxation,"  I  S. 

Particular  proceedings  in  actions. 

See  "Continuance";  "Costs.";  "Damages"; 
"Depositions" ;  "Dismissal  and  Nonsuit" ; 
"Evidence";  "Execution";  "Judgment":  "Ju- 
dicial Sales";  "Jury";  "Limitation  of  Ac- 
tions"; "Pleading";  "Process";  "Trial": 
"Venue." 

Default,  see  "Judgment,"  {  1. 

Notice  of  action,  see  "Process,"  g  1. 

Verdict,  see  "Trial,"  g  12. 

Particular  remedies  in  or  incident  to  action*. 

See  "Attachment";  "Garnishment";  "Injunc- 
tion"; "Receivers";  "Sequestration";  "Set- 
off and  Counterclaim." 

Proceedings  in  exercise  of  special  or  limited 

jurisdictions. 

Courts   of  limited  jurisdiction   in  general,  see 

"Courts,"  g  4. 
Criminal  prosecutions,  see  "Criminal  Law.". 
Suits  in  equity,  see  "Equity." 
Suits  in  justices'  courts,  see  "Justices  of  the 

Peace,"  g  1. 


'Point  aimateted.   See  a^llabas. 
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Rrviete  of  proceedingt. 
See  "Appeal  and  Error" ;  "Certiorari" ;  "Excep- 
tions, Bill  of";    "Judgment,"  »  6;    "Justices 
of  the  Peace,"  |  2;   "New  Trial." 

i   1.    Katme  and  form. 

Where  a  right  is  created  b;  statute  and  rem- 
edies are  provided  for  enforcing  that  right,  those 
remedies  are  preclusive. — State  ex  rel.  Karren- 
brock  V.  Mississippi  Valley  Trust  Co.  (Mo.)  97. 

*Where  an  action  is  based  solely  on  a  tort, 
and  no  defense  is  founded  on  contract,  the  law 
where  the  tort  occurred  governs. — Sawyer  t.  El 
Paso  &  N.  E.  Ky.  Co.  (Tex.  Civ.  App.)  718. 

{   2.    Joinder,      aplittinc      oonsolidmtloii, 
«nd  ■eTcranoe. 

*The  transfer  of  a  cause  to  the  equity  docket 
*eW  not  error. — Cumberland  Telegraph  &  Tele- 
phone (;o.  V.  Cartwright  Creek  Telephone  Co. 
(Ky.)  875. 

Under  Rev.  St  1809,  i  593  [Ann.  St.  1906,  p. 
619],  causes  of  action  on  tax  bills  for  a  street 
improvement  may  be  united  in  one  petition  in 
separate  counts. — City  of  Mexico  v.  Lakenan 
(Mo.  App.)  141. 

ACTION  ON  THE  CASE. 

See  "Trespass,"  8  1. 

ADJOINING  LANDOWNERS. 

See  "Boundaries." 

ADJUDICATION. 

Of  courts  in  general,  see  "Courts,"  8  2. 
Oj)eration    and    effect    of    former    adjudication, 
see  "Judgment,"  §{f  7,  8. 

ADMINISTRATION. 

Of  estate  assigned  for  benefit  of  creditors,  see 

".Assignments  for  Benefit  of  (Creditors,"  §  1. 
Of  estate  of  decedent,  see  "Executors  and  Ad- 
.  ministrators." 
Of  trust  property,  see  "Trusts,"  8  3. 

ADMISSIONS 

As  evidence  in  civil  action,  see  "Evidence," 
8  6. 

As  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  8  12. 

To  prevent  continuance,  see  "Continuance." 

ADOPTION. 

Evidence  considered,  and  held  insufficient  to 
show  an  oral  contract  of  adoption  claimed  to 
have  been  performed. — Wales  v.  Holden  (Mo.) 
89. 

ADULTERY. 

Evidence  considered,  and  held  Insufficient  to 
sustain  a  conviction  of  adultery  by  having  ha- 
bitual carnal  intercourse  with  another  without 
living  together.— Hutchinson  v.  State  (Tex.  Cir. 
App.)  378. 

ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Title," 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 
Conveyance  of  lands  held  adversely,  see  "Cibam- 
percy  and  Maintenance." 


8   1-    HAtwe  and  reqnlBttea. 

*That  the  house  on  an  inclosed  lot  was  unoc- 
cupied for  a  short  time  did  not  break  the  contin- 
uity of  the  adverse  possession. — Hubbard  v. 
Swofford  Bros.  Dry  Goods  Co.  (Mo.)  15. 

Where  adverse  possession  commenced  to  run 
against  the  grantor  during  his  life,  it  continued 
to  run  against  the  remaindermen  during  the 
life  tenancy.— Hubbard  v.  Swofford  Btobj  Dry 
Goods  Co.  (Mo.)  15. 

•Under  Sayles'  Ann.  Civ.  St  1897,  art.  3343, 
known  as  the  "JO-year  statute  of  limitations," 
held,  that  plaintiff  was  not  entitled  to  recover- 
the  land  as  against  defendants  in  adverse  posses- 
sion.—Davenport  V.  Bearden  (Tex.  Civ.  App.) 
474. 

'Failure  to  have  the  land  assessed  and  pay 
taxes  held  to  weaken  a  claim  of  adverse  posses- 
sion.—Hunter  v.  Malone  (Tex.  Civ.  App.)  709. 

•The  foundation  of  prescription  rests  upon  an 
adverse,  continuous,  uninterrupted  use  of  such 
a  nature  as  to  impart  notice  to  the  owner  for 
such  a  period  of  time  as  would  raise  a  presumo- 
tion  of  grant  which  is  10  years. — International 
&  G.  N.  R.  Co.  v.  (Juneo  (Tex.  Civ.  App.)  714. 

•Title  held  acquired  ^  adverse  possession. — 
Jones  V.  Creech  (Tex.  CJiv.  App.)  975. 

•"Concurrently"  defined.— Hirsch  t.  Patton 
(Tex.  Civ.  App.)  1015. 

It  is  not  essential  to  an  adverse  claim  that 
cultivation,  use,  and  enjoyment  be  shown  as 
only  one  of  the  three  is  required. — Hirsch  v. 
Patton  (Tex.  Civ.  App.)  1015. 

8   2.    OperstloB  and  eifeet. 

•Adverse  possession  of  a  railroad  held  to  ex- 
tend to  the  top  of  a  cut  and  to  the  base  of  a  fill. 
—Louisville  &  N.  R.  Co.  v.  Blliston  (Ky.)  858. 

8  3.     Pleading,   eTidenee,   trial,   and   re« 
▼ievr. 

Evidence  held  sufficient  to,  warrant  an  instruc- 
tion on  the  result  of  failure  to  take  possession 
01-  pay  taxes  on  land  for  30  years,  under  Rev. 
St.  1899,  8  4268  [Ann.  St.  1906,  p.  2342].— 
Campbell  v.  Greer  (Mo.)  64. 

•Definition  of  adverse  possession  held  correot 
—Hunter  v.  Malone  (Tex.  Olv.  App.)  700. 

ADVERTISEMENT. 

Publication  of  process,  see  "Process,"  8  1. 

AFFIDAVITS. 

See  "Depositions." 

Particular  proceedingi  or  purpotei. 
See  "Appeal  and  Error,"  8  6. 
Continuance,  see  "Criminal  Law,"  8  18. 
Coram  nobis  to  correct  judgment,   see   "Judg- 
ment," 8  4. 


Disqualification  of  Judge,  see  "Judj^es^'  8  2. 
"ew   trial,   »""'"'' 
Trial,"  8  2. 


New  trial,  see  "Criminal  Iaw, 


Judges/'  1 
,"  8  ZI; 


"New 


Opening    default    judgment,    see    "Judgment" 

Prosecution  of  physician  for  employing  solici- 
tor of  patients,  see  "Physicians  and  Sur- 
geons." 

Vacation  of  judgment,  see  "Judgment"  8  5. 

Verification  of  pleading  in  action  for  slander, 
see  "Libel  and  Slander,"  8  2. 

AFTER-ACQUIRED  TITLE. 

Estoppel  to  assert,  see  "Estoppel,"  8  !• 

AGENCY. 

See  "Principal  and  Aceut" 
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AGGRAVATED  ASSAULT. 

See  "Assault  and  Batterr,"  {  2. 

AGREEMENT. 

See  "Contracts." 

As  to  boundary,  see  "Boundaries,"  I  2. 

AGRICULTURE. 

Including  agricnltural  lands  in  municipal  cor- 
poration, see  "Municipal  Corporationa,"  {  1. 

AIDER  BY  VERDICT. 

In  criminal  prosecutions,  see  "Indictment  and 
Information,"  §  6. 

AIDERS  AND  ABETTORS. 

Criminal  responsibility,  see  "Criminal  Law," 
{2. 

ALLEYS. 

See  "Easements,"  t  2» 

ALTERATION. 

0£  geographical  or  political  divisions,  see 
"Schools  and  School  Districts,"  {  1. 

ALTERATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 

•As  a  general  rule,  tiie  alteration  of  a  writ- 
ten Instrument  after  delivery  vitiates  it.— Tay- 
lor V.  Sartorions  (Mo.  App.)  1088. 
'  'While  an  alteration  of  a  chattel  mortgage  Ijy 
the  mortgagee  or  his  authorized  agents,  pend- 
ing a  suit  for  the  possession  of  the  mortgaged 
chattel,  renders  the  mortgage  void,  yet,  if  the 
alteration  is  made  by  a  stranger,  the  mortgage 
is  not  affected.— Gurley  Bros.  v.  Bunch  (Mo. 
App.)  H09. 

AMENDMENT. 

Review  of  discretion  on  rulings  as  to  amend- 
ment of  pleading,  see  "Appeal  and  Error," 
«24. 

Of  particular  ttct»,  instruments,  or  proceedingt. 

See  "Indictment  and  Information,"  |  4;  "Judg- 
ment," §  4;  "Process,"  §  2. 

Bill   of  exceptions,   see   "Exceptions,   Bill  of," 

i  1. 

Motion  for  new  trial,  see  "New  Trial,"  {  2. 
Pleading,  see  "Pleading,"  8  5.  „   .    .      . 

Pleading  affecting  limitations,  see     Limitation 

of  Actions."  I  2. 
Pleading  after  remand  by  appellate  court,  see 

"Appeal  and  Error,"  8  29.  „ .         . 

Record  on  appeal  or  writ  of  error,  see    Appeal 

and  Error,^'  i  14. 

AMOUNT  IN  CONTROVERSY. 


Jurisdictional    amount,    see 
ror,"  {  3;  "Courts,"  {  3. 


"Appeal    and    Er- 


ANCILLARY  RECEIVERSHIP. 

See  "Receivers,"  i  5. 


*Poiat  Minatated 


ANIMALS. 

See  "Judgment,"  8  10. 

Action  for  injuries  to  cattle  from  pollution  of 
water  course,  see  "Waters  and  Water  Coors- 

e«,"  II- 

Applicability  of  instructions  to  case  m  action 
for  injuries  from  trespassing  animals,  see 
"Trial,"  }  9. 

Carriage  of  live  stock,  see  "Carriers,"  8  3. 

Frightening  animals  on  highway,  see  "High- 
ways," 8  8. 

Injuries  from  operation  of  railroads,  see  '  Rail- 
roads," 8  8. 

Larceny  of,  see  "Larceny,"  8  1.  , 

Malicious  shooting  of  dog,  see  "Malicious  Mis- 
chief." 

Persons  entitled  to  certiorari  to  review  elec- 
tion relating  to  running  at  large,  see  "Cer- 
tiorari," 8  1. 

Under  Rev.  St  1899,  c.  69.  art.  2,  18  4783, 
4788  [Ann.  St  1906,  pp.  2588,  2589],  where 
the  proposition  to  restrain  animals  from  going 
at  large  is  voted  on  at  a  general  election,  in  or- 
der to  be  adopted,  a  majority  of  those  voting 
for  county  and  state  officers  must  vote  in  favor 
of  the  proposition.— State  ex  rel.  Martin  v.  Wil- 
son (Mo.  App.)  128. 

Loss  of  profits  derived  from  a  pasture  held 
not  the  natural  and  probable  consequence  of 
the  negligence  of  a  railroad  company  in  per- 
mitting cattle  infected  with  disease  to  escape 
from  its  right  of  way.— Wilson  v,  Missouri,  K.  & 
T.  Ry.  Co.  (Mo.  App.)  690. 

ANNULMENT. 

Of  wlU,  see  "Wills,"  8  2, 

ANSWER. 

In  pleading,  see  "Pleading,"  8  2. 

APPEAL  AND  ERROR. 

See  "Certiorari";  "Exceptions,  Bill  of;  "New 
Tiial." 

Appellate  jurisdiction  of  particular  courts, 
"Courts,''  8  5. 

Costs,  see  "Costs,"  8  4. 

Review  in  habeas  corpus,  see  "Habeas  Corpus, 
8  2. 

Review  of  actions  by  or  against  executors  or 
administrators,  see  "Executors  and  Admin- 
istrators," 8  5. 

Review  of  assessment  of  taxes,  see  "Taxation, 

8  4- 
Review  of  criminal  prosecutions,  see  "Criminal 

Law,"  88  29-34;    ^Homicide,"  8  9. 
Review    of    proceedings    in   justice    court,    see 

"Justices  of  the  Peace."  8  2. 
Vested    right    to    remedy,    see    "Constitutional 

Law,"  8  5. 

8    1.    Natiura  and  form  of  remedy. 

•Writ  of  error  issued  pending  appeal  will  be 
dismissed.- Igo  v.  Bradford  (Mo.  App.)  587. 

Representatives  of  deceased  husband  held  con- 
cluded by  judgment  of  afBrmance  against  wife. 
— Wandelohr  v.  Grayson  County  Nat  Bank 
(Tex.)  1154. 

•Judgment  of  affirmance  on  appeal  against 
one  of  the  parties  to  an  action  held  to  pre- 
clude further  inquiry  as  to  such  party  s  right, 
whether  the  inquiry  be  invoked  by  the  party 
or  by  others  attempting  to  assert  her  claims.— 
Wandelohr  v.  Grayson  County  Nat  Bank  (Tex.) 
1154. 

•A  writ  of  error  cannot  be  prosecuted  by  or 
for  a  party  to  an  action  to  reverse  the  judg- 

Se«  syllalnu. 
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ment  of  a  district  conrt  after  that  judKment  has 
been  affirmed  against  such  party. — Wandelohr 
V.  Grayson  County  Nat  Bank  (Tex.)  1154. 

I   S.    Natiupe    and   srovuds   of   appellate 
Jwiedlotioii. 

*The  apj)ellate  court  has  jurisdiction  over 
void  proceedings  of  which  the  trial  court  was 
without  jurisdiction  to  declare  their  inTalidity 
and  set  them  aside.— Williams  t.  Steele  (Tex.) 
155. 

$  3.     Deeiefone  reviewable. 

•In  view  of  Ky.  St.  1903,  i  1321,  providing 
that  each  employment  of  a  person  to  woric  on 
Sunday  shall  be  a  separate  offense,  and  pro- 
viding a  penalty  of  from  $2  to  $50  for  each 
offense,  had  the  Court  of  Appeals  had  jurisdic- 
tion of  an  appeal  In  an  action  for  i>ermitting 
eight  employes  to  work  on  Sunday.— -Common- 
wealth ▼.  Chesapeake  &  O.  R.  Co.  (Ky.)  851. 

•Failnre  to  make  new  entry  of  judgment  aft- 
er remittitur  by  the  successful  party  of  part 
of  the  judgment  held  not  groonil  for  dismissal 
of  an  appeal  from  the  original  judgment- 
White  V.  Keitz  (Mo.  App.)  601. 

Act  April  16,  1907,  8  2  (Gen.  Laws  p.  207,  c. 
107),  held  to  apply  only  to  interlocutory,  and 
not  to  final,  judgments  granting  or  dissolving 
a  temporary  injunction.— Perry  v.  Turner  (Tex. 
Civ.  App.)  192. 

{  4.     Blckt  of  xerlew. 

Petitioners  for  an  order  revoking  a  former 
order  prohibiting  the  sale  of  intoxicating  liq- 
nors  vnthin  certain  limits  held  not  entitled  to 
appeal  from  the  judgment  granting  the  prayer  of 
their  petition.— Phillips  v.  Goe  (Ark.)  207. 

Defendants  who  failed  to  deny  an  allegation 
of  the  petition  on  which  the  jcdpaent  was  ren- 
dered, but  only  filed  a  cross-petition,  held  not  in 
a  position  to  question  the  sufficiency  of  evidence 
to  support  the  judgment  or  the  instructions 
based  on  such  evidence.— House  v.  Wells  (Tex. 
Civ.  App.)  196. 

)   B.    Presentation     and    reserratlon    In 
lovrer  oonrt  of  sroiinda  of  xvwivw. 

'Instructions  cannot  be  considered  on  appeal 
where  no  exceptions  thereto  were  saved. — Mis- 
souri &  N.  A.  K.  Co.  V.  Bratton  (Ark.)  518. 

In  an  action  for  breach  of  contract,  the  de- 
fense of  nudum  pactum  held  unavailingj  when 
first  asserted  on  appeal. — Van  Jellico  Mm.  Co. 
T.  Rollins  (Ky.)  235. 

*The  question  that  the  answer  does  not  re- 
spond to  the  amended  petition  on  which  the 
case  was  tried  cannot  be  raised  for  the  first  time 
on  review. — Bell  v.  Casey  (Ky.)  201. 

Objection  to  the  judgment  on  the  ground  that 
the  amended  petition  was  not  answered  cannot 
be  made  for  the  first  time  on  review. — Wright's 
Adm'r  v.  Wright  (Ky.)  266. 

Where  no  reply  waa  filed,  but  the  i^artles 
treated  the  answer  as  controverted,  objection 
could  not  be  raised  for  the  first  time  on  appeal. 


S^f' 


-Louisville  ft  N.  R.  Co.  v.  Bell  (Ky.) 

*In  an  action  against  stockholders  to  recover 
the  amount  of  unpaid  subscriptions,  defendant 
held  not  entitled  to  complain  on  appeal  that  the 
evidence  upon  which  a  finding  of  fact  by  the 
referee  was  based  was  not  contained  in  the  bill 
of  exceptions,  where  no  exception  was  taken 
to  the  finding  by  the  referee.— Berry  v.  Rood 
(Mo.)  22. 

*If  the  losing  party  in  an  equity  case  does  not 
file  a  motion  for  a  new  trial  or  rehearing,  and 
give  the  trial  court  an  opportunity  to  correct  its 
own  error,  if  any,  he  may  not  allege  error  on 
appeal.— Berry  v.  Rood  (Mo.)  22. 

Where  there  was  a  variance,  but  the  party 
injured  failed  to  object,  he  could  not  after- 


wards complain  thereof  on  appeal. — Yon  Trebra 
V.  Laclede  Gaslight  Co.  (Mo.)  659. 

Where  it  was  alleged  that  defendant  allowed 
its  wires  to  become  defective  and  dangerous, 
testimony  that  "circular  loom"  insulation  was 
better,  Uiough  a  variance,  held  not  an  entire 
failnre  of  proof.— Von  Trebra  v.  Laclede  Gas- 
light Co.  (Mo.)  559. 

♦The  exclusion  of  evidence  held  reviewable, 
since  the  offer  of  proof  was  sufficient. — Ablfeldt 
V.  City  of  Mexico  (Ho.  App.)  122. 

*In  an  action  to  enforce  an  equitable  mortgage 
against  the  mortgagor's  purchasers,  an  objection 
to  a  defect  in  the  acknowledgment,  as  affecting 
the  validity  of  the  notice  imparted  by  recording. 
held  unavailing   on  appeal.— Stark   v.   Kirkley 

(Mo.  App.)  e^. 

'Errors  relating  to  matters  of  exception  oc- 
cnrring  on  the  trial  and  not  appearing  on  the 
record  proper  held  not  reviewable  on  appeal,  in 
the  absence  of  a  motion  for  new  trial  filed  with- 
in the  statutory  period. — Cantwell's  Adm'x  t. 
City  of  Cassville  (Mo.  App.)  1084. 

*An  objection  to  the  admissibility  of  evidence 
not  raised  at  the  trial  cannot  be  considered  on 
writ  of  error.- Boyd  v.  St.  Louis  Southwestern 
Ry.  Co.  of  Texas  (Tex.)  813. 

Where  the  certificate  of  a  question  certified 
by  the  Court  of- Civil  Appeals  to  the  Supreme 
(Jourt  does  not  sufficiently  disclose  the  record 
to  enable  the  Supreme  Court  to  intelligently 
answer  the  question,  the  certificate  will  be  dis- 
missed.— Rich  V.  Western  Union  Telegraph  Co. 
(Tex.)  1152. 

*In  an  action  for  injuries  received  while 
alighting  from  defendant's  street  car,  a  charge 
permitting  recovery  by.  plaintiff  for  certain  items 
of  damage  in  a  greater  sum  than  that  alleged 
in  the  petition  held  reversible  error,  though  de- 
fendant did  not  ask  a  charge  correcting  the  de- 
fective charge,  and  no. objection  was  made  to 
the  evidence  on  its  admission  or  in  defend- 
ant's motion  for  a  new  trial. — Rapid  Transit 
Ry.  Co.  V.  Strong  (Tex.  Civ.  App.)  394. 

*A  charge  quoting  from  the  petition,  and  set- 
ting out  plaintiff's  theory  of  the  case,  without 
setting  out  the  theory  of  defendant,  is  not  sub- 
ject to  objection,  where  no  request  was  made  by 
defendant  that  its  theory  be  stated  to  the  jury. — 
St.  Louis  Southwestern  Ry.  Co.  of  Texas  v. 
Ha\^kins  (Tex.  Civ.  App.)  736. 

Certain  objections  held  not  to  raise  the  point 
that  statements  by  a  person  injured  made  to  a 
physician  were  made  during  the  coarse  of  an 
examination  arranged  for  the  parjKMe  of  making 
the  declaration.— El  Paso  &  S.  W.  R.  Co.  v. 
Polk  (Tex.  Civ.  App.)  761. 

•A  verdict  will  not  be  reviewed  on  apiieal  as 
not  supported  by  the  evidence,  unless  the  ques- 
tion is  presented  below  by  motion  for  new  trial, 
and  the  particulars  wherein  the  evidence  is  in- 
sufficient are  pointed  out.— Liljeblad  v.  Sasse  & 
Powell  (Tex.  Civ.  App.)  787. 

A  party  not  requesting  a  charge  on  -a  point 
cannot  complain  on  appeal  of  the  court's  fail- 
ure to  instruct  thereon.— Jones  t.  Creech  (Tex. 
Civ.  App.)  975. 

•The  objection  to  testimony  that  It  is  "in- 
competent, immaterial,  and  irrelevant"  is  not 
specific  enough  to  raise  any  question  on  ap- 
peal, unless  the  objection  is  so  plain  that  noth- 
ing more  specific  is  necessary. — Kl  Paso  &  S. 
W.  Ry.  Co.  V.  Smith  (Tex.  Civ.  App.)  988. 

•An  objection  to  testimony  not  made  in  the 
trial  court  cannot  be  considered  on  appeal. — 
El  Paso  &  S.  W.  Ry.  Co.  v.  Smith  (Tex.  Civ. 

App.)  98a 


•Poimt  annotated.    See  ■yUabna. 
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•  •A  party  cannot  on  appeal  complain  of.  the 
conduct  of  counEol  in  askinK  in  the  presence  of 
the  jury  If  opposring  counsel  was  wiiling  for 
the  depositiona  to  go  to  the  jury,  as  an  attempt 
to  prejudice  the  jury,  where  he  did  not  request 
the  court  to  inform  the  jury  that  the  statute 
did  not  allow  them  to  have  the  depositions,  and 
thus  correct  the  possible  prejudicial  impression. 
— Maffi  V.  Stephens  (Tex.  Civ.  App.)  1008. 

I  6.  Reqnlaitea  and  prooeedlns*  tor 
transfer  of  c»iue. 

•Act  March  20,  1907  (Laws  1007,  p.  121), 
when  considered  in  connection  with  Rev.  St. 
1809.  §  3241  [Ann.  St.  1906,  p.  1843],  held  to 
mean  that  the  costs  of  the  clerk  of  the  appel- 
late court  should  be  paid  to  the  clerk  of  the 
trial  court  when  the  application  for  an  appeal 
is  made.— Reinauer  v.  Wabash  R.  Co.  (Mo.)  531. 

*The  filine  In  the  trial  court  of  the  affidavit 
required  by  Rev.  St.  1899,  g  808  [Ann.  St  1906, 
p.  775],  held  essential  to  jurisdiction  of  the  ap- 
pellate court.— State  ex  rel.  Title  Guaranty  & 
Trust  Co.  V.  Broaddus  (Mo.)  544. 

A  certain  affidavit  for  appeal  held  to  suffi- 
ciently comply  with  Rev.  St.  1899,  §  808  [Ann. 
St.  3906,  p.  775],  notwithstanding  it  was  not  al- 
leged that  affiant  believed  the  appellant  was  ag- 
grieved by  the  ruling  of  the  trial  court. — State 
ex  rel.  Title  Guaranty  &  Trust  Co.  v.  Broad- 
das  (Mo.)  544. 

*Under  a  statute  authorizing  a  poverty  affi- 
davit in  lieu  of  an  appeal  bond,  a  mere  unveri- 
fied general  traverse  of  appellant's  poverty  held. 
insufficient  to  require  proof  in  addition  to  the 
affidavit.— Currie  v.  Missouri,  K.  &  T.  By.  Co. 
of  Texas  (Tex.)  1167. 

•Poverty  affidavit  in  lieu  of  appeal  bond, 
while  uncontested,  held  sufficient  proof  of  in- 
ability to  pay  or  secure  costs  of  appeal. — Currie 
V.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  (Tex.) 
1167. 

In  an  action  against  the  sureties  on  a  liquor 
dealer's  bond,  judgment  having  been  for  one  of 
defendants  and  against  the  others  who  appealed, 
but  plaintiff  failed  to  x>erfect  a  cross-appeal  by 
filing  an  appeal  bond,  judgment  in  favor  of  such 
defendant  will  not  be  reviewed  on  appeal  on 
cross-assignments  of  error  by  plaintiff. — Munoz 
V.  Brassel  (Tex.  Civ.  App.)  417. 

f  7*  Heoord  and  praneedlncs  not  in.  rec- 
ord— Matters  to  be  akown  by 
reeord. 

Defendants  held  not  entitled  to  object  on  ap- 
peal that  a  map  of  the  property  in  controversy 
was  erroneously  excluded. — Brecker  v.  Filling- 
ham  (Mo.)  41;   Cottle  v.  Coffee  (Mo.)  44. 

•On  appeal  the  judgment  entered  in  the  case 
must  be  shown  by  the  record  proper. — Continen- 
tal Ins.  Co.  of  New  York  v.  Hurst  (Mo.  App.) 
575. 

•The  making  of  an  order  extending  the  time 
for  filing  a  bill  of  exceptions  cannot  be  proved 
by  the  recitals  of  the  bill.— Phillips  v.  Webb 
Cfity  (Mo.  App.)  593. 

•Assignments  of  error  based  on  a  refusal  to 
permit  a  withdrawal  of  announcement  of  ready 
for  trial  held  not  to  be  sustained  where  not 
based  on  a  bill  of  exceptions,  and  no  exctiae 
was  offered  for  having  gone  to  trial  without  at- 
tending to  these  matters. — Merchants'  &  Tar- 
merS'  Nat.  Bank  of  Cisco  v.  Johnson  (Tex.  Civ. 
App.)  491. 

f   8.    —  Scope  and  contents  of  record. 

•Where  evidence  taken  before  a  referee  was 
returned  with  the  referee's  report,  and  the  bill 
of  exceptions  called  for  the  report  and  the  evi- 
dence, It  was  made  a  part  of  the  bill  of  excep- 
tions,  80   as   to   t>e   available    to    respondents. 


though  the  evidence  was  not  contained  in  the 
abstract.— Berry  v.  Rood  (Mo.)  22. 

•A  bill  of  exceptions  filed  out  of  time  cannot 
be  considered.— Phillips  v.  Webb  City  (Mo. 
App.)  503. 

Where  a  remark  of  counsel  alleged  to  have 
wrongfully  influenced  the  jury  in  returning  a 
verdict  is  not  incorporated  in  a  bill  of  "excep- 
tions or  other  proper  certificate,  an  allegation 
in  the  motion  for  a  new  trial,  and  supporting 
affidavit  of  the  jurors,  are  not  snifficient  to  snp- 
ply  the  fact  as  a  part  of  the  record  on  appeal. 
—Maffi  V.  Stephens  (Tex.  Civ.  App.)  1008. 

§  0.  ^—  Keoesslty  of  bill  of  ezeeptioas, 
ease,  or  statement  of  faets. 

•A  map  used  to  aid  the  court  below  and  filed 
with  the  record  may  be  considered  on  appeal. 
although  not  a  part  of  the  record  by  ordw  of 
the  court  or  bill  of  exceptions. — Wickliffe  v.  Il- 
linois Cent.  R.  Co.  (Ky.)  243. 

Errors  assigned  to  rulings  on  instructions  held 
not  subject  to  review  in  the  atieence  of  a 
statement  of  facts.— Williams  v.  Brice  (Tex.  Civ. 
App.)  183. 

Error  assigned  to  a  remark  by  the  judge  in 
the  presence  of  the  jury  cannot  be  reviewed  in 
the  absence  of  a  bill  of  exceptions. — Williams 
V.  Brice  (Tex.  Civ.  App.)  183. 

•Under  rule  55  (67  S.  W.  xxiv),  the  grant  of 
a  change  of  venue  to  a  county  whose  seat  is 
not  the  least  distant  from  the  county  seat  where 
the  case  was  brought  will  not  be  reviewed  in 
the  absence  of  a  bill  of  exceptions. — Panhandle 
&  G.  Ry.  Co.  V.  Kirby  (Tex.  Civ.  App.)  498. 

•A  mere  statement  of  facts  on  the  issue  pre- 
sented by  a  motion  for  a  change  of  venue  held 
not  a  substitute  for  a  bill  of  exceptions  for 
the  purpose  of  reviewing  the  court's  action  in 
granting  the  change. — Panhandle  &  G.  Ry.  Co. 
V.  Kirby  (Tex.  Civ.  App.)  498. 

An  assignment  of  error  AeM  not  to  be  consid- 
ered on  appeal,  in  the  absence  of  a  statement  or 
a  bill  of  exceptions  to  the  court's  action.— Pierce 
V.  Galveston,  H.  &  S.  A.  Ry.  Co.  (Tex.  Civ. 
App.)  979. 

§10.  —  Contents,  making,  Md  settle- 
ment of  case  or  statenicnt  of 
tacts. 

After  filing  a  statement  of  facts  unsatisfac- 
tory to  an  appellant,  it  was  held  that  the  trial 
court  could  not  be  compelled  by  mandamus  to 
file  another  corrected  by  the  notes  of  bis  stenog- 
rapher or  otherwise.— Perry  v.  Turner  (Tex.  Civ. 
App.)  194. 

Held,  that  a  case  on  appeal  should  be  disposed 
of  upon  the  statement  of  facts  as  corrected  and 
approved  by  the  judge.— Motl  v.  Stephens  (Tex. 
Civ.  App.)   1018. 

§11.  —  Abstracts  of  record. 

•If  a  respondent  is  not  satisfied  with  the  ab- 
stract filed  by  appellant,  under  the  direct  provi- 
sions of  Rev.  St.  1899,  \  813  [Ann.  St.  1906,  p. 
783],  and  by  Supreme  Court  rules  11  and  12 
(73  S.  W.  vi),  he  may  file  an  abstract  of  his 
own,  and  if  the  necessity  of  such  abstract  is  jus- 
tified, he  may  recover  costs  therefor.— Berry  v. 
Rood  (Mo.)  22. 

i  12.  —  MaklnK,  form,    and   reqnlsltes 
iril ' 


Under  Act  May  25,  1907  (Gen.  Laws  1007.  pp. 

»,  513,  c  24),  expressly  repealing  Act  19()5 

(Gen.  Laws  1905,  p.  219,  c.  112),  the  original 


statement  of  facts  may  not  be  sent  up  on  ap- 
peal from  the  county  court,  but  the  statement 
should  be  copied  into  and  made  a  part  of  the 
transcript.— St.  Louis  Southwestern  Ry.  Co.  of 
Texas  v.  Nelson  (Tex.  Civ.  App.)  182. 


*Polnt  annotated.    See  ayllabiu. 
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1 13.  —  Tntiumlssloii,   AIIbb,   prlntlnc 
and  aerrloe  of  copies. 

*Appeal  dismissed  for  failure  to  file  abstract, 
as  provided  by  Rev.  St.  1899,  {  813  [Ann.  St. 
1906,  p.  783].— Igo  V.  Bradford  (Mo.  App.)  587. 

Writ  of  error  held  not  to  suspend  time  for  fil- 
ing transcript  on  appeal,  where  it  was  in  de- 
fault when  writ  of  error  was  applied  for. — Mc- 
Gollister  v.  St.  Louis,  M.  &  S.  E.  R.  Co.  (Mo. 
App.)  613;  Frazier  v.  Same  (Mo.  App.)  615. 

Defendant  held  not  to  have  perfected  his  ap- 
peal in  the  time  required  bjr  Rev.  St.  1899,  $ 
813  [Ann.  St.  1906,  p.  783],  bo  as  to  be  en- 
titled to  a  hearing  on  the  merits.— McCoUister 
V.  St.  Louis,  M.  &  S.  B.  R.  Co.  (Mo.  App.)  613; 
Frazier  v.  Same  (Mo.  App.)  615. 

f  14.  —  Dofoata,     objeotlons,      amend- 
meiLt,  and  oorreotioii. 

The  Court  of  Appeals  will  not  dismiss  an  ap- 
peal or  refuse  to  consider  the  case  on  its  merits 
for  insufilciency  of  the  abstract,  where  appeal 
is  presented  on  full  abstract. — Iveach  v.  Bond 
<Mo.  App.)  596. 

•If  a  transcript  on  writ  of  error  is  incomplete, 
the  proper  remedy  is  by  certiorari  to  perfect 
the  transcript. — Palmer  v.  Spandenberg  (Tex. 
Civ.  App.)  477. 

1 15.  -^—   CondnslTeBeBS  and  elfeot,  im- 
peachinB  and  coatradiotlnc. 

•The  certificate  of  the  clerk  of  the  lower  court 
that  a  transcript  is  complete  will  prevail  against 
an  unsworn  statement  in  a  motion  to  dismiss 
a  writ  of  error  for  an  alleged  omission. — Palmer 
T.  Spandenberg  (Tex.  Civ.  App.)  477. 


<ie. 


pvesoaied    tor    re- 


—  Qne«tio>s 
▼low. 

•In  an  action  to  recover  property  purchased 
from  defendants'  intestate,  culeged  error  in  ad- 
mitting a  written  ratification  of  a  supposed 
'agreement  by  intestate  to  rent  a  farm  to  plain- 
tiff will  not  be  considered  on  appeal,  where  the 
writing  was  not  in  the  abstract — Cobb  v.  Hollo- 
way  (Mo.  App.)  109. 

•In  an  action  of  replevin  to  recover  horses, 
where  plaintiff  had  replevied  them  in  a  former 
action,  and  defendants  had  taken  the  property 
in  disregard  of  the  writ,  alleged  error  in  admit- 
ting the  sheriff's  return  in  the  former  action 
will  not  be  considered  on  appeal,  where  the 
return  was  not  embodied  in  the  abstract. — Cobb 
V.  Holloway  (Mo.  App.)  109. 

•Where  the  contract  sued  on  is  not  incorpo- 
rated in  the  record  on  appeal,  the  court  will  not 
determine  whether  the  proper  measure  of  dam- 
ages was  applied  by  the  trial  court. — Cowart  y. 
Walter  Connally  &  Co.  (Tex.  Civ.  App.)  973. 

•An  assignment  of  error  to  the  sttstaining  ob- 
jections to  certain  questions  held  not  reviewable 
where  the  record  did  not  show  the  expected 
answers.— Pierce  t.  Galveston,  H.  &  S.  A.  Ry. 
Co.  (Tex.  Civ.  App.)  979. 

(17.   ^—  BXattera  not  apparent  i  of  roo> 
ord. 

An  order,  "Amended  petition  filed,  objected  to,' 
and  submitted  on  objections,"  made  at  the  term 
at  which  the  cause  was  heard  on  the  merits,  does 
not  show  that  the  amended  petition  was  in  the 
record  so  as  to  prevent  the  dismissal  of  the 
cause  without  an  answer  to  the  amended  peti- 
tion.—Wright's  Adm'r  v.  Wright  (Ky.)  266. 

•On  appeal  the  filing  of  a  motion  for  new 
trial  must  be  shown  by  the  record  proper,  and 
the  statement  of  the  filing  and  setting  it  out  in 
the  bill  of  exceptions  is  not  sufficient. — Conti- 
nental Ins.  Co.  of  New  York  v.  Hurst  (Mo. 
App.)  575. 

•On  appeal,  the  extension  of  time  to  file  a 
bill  of  exceptions  must  be  iriiown  by  the  record  ' 


proper,  and  stating  In  the  bill  of  exceptions 
that  it  was  given  is  insufficient — Continental 
Ins.  Co.  of  New  York  v.  Hurst  (Mo.  App.)  575. 

•The  affidavit  for  appeal  and  allowance  there- 
of must  be  shown  by  the  record  proper,  and  a 
statement  thereof  in  the  bill  of  exceptions  is 
insufficient — Continental  Ins.  Co.  of  New  York 
V.  Hurst  (Mo.  App.)  575. 

Error  to  refusal  of  a  default  judgment  against 
one  defendant  is  not  reviewable  where  the 
record  does  not  show  that  plaintiff  asked  for  such 
judgment. — Williams  v.  Brice  (Tex.  Civ.  App.) 
183. 

(18.    Asalcnment  of  errors. 

In  a  suit  for  specific  performance  of  an  oral 
contract  to  convey  land,  an  assignment  of  error 
held  sufficient  on  appeal.— Cobb  v.  .Tohnson 
(Tex.)  811. 

•An  assignment  of  error  held  not  supi^rted 
by  a  sufficient  statement  to  require  considera- 
tion on  appeal.— Jackson  v.  Tonahill  (Tex.  Civ. 
App.)  178. 

•Assignments  of  error  not  stated  as  in  them- 
selves propositions,  and  which  do  not  "disclose 
the  point  relied  on,"  held  not  sufficient  under 
Court  of  Civil  Appeals  rule  30  (67  S.  W.  xvi). 
—Grand  Lodge  United  Brothers  of  Friendship  of 
Texas  t.  Williams  (Tex.  Civ.  App.)  195. 

*Beld,  that  an  assignment  of  error  in  improp- 
erly admitting  evidence  was  too  indefinite  to  be 
considered. — St.  Louis  Southwestern  Ry.  Co.  of 
Texas  v.  Thompson  (Tex.  Civ.  App.)  453. 

Error  assigned  to  an  instruction  will  sot  be 
considered  where  the  instruction  is  not  pointed 
out  in  the  assignment,  proposition,  or  statement. 
—Atchison,  T.  &  8.  P.  Ry.  Co.  v.  Mills  (Tex. 
Civ.  App.)  480. 

Assignments  of  error  held  insufficient  under 
Court  of  Civil  Appeals  Rules  30,  31  (94  Tex.  660. 
67  S.  W.  xvi).— Missouri,  K.  &  T.  Ry.  Co.  v. 
Hendricks  (Tex.  Civ.  App.)  745. 

In  an  action  for  injuries  received,  the  action 
of  the  court  in  assuming  in  one  charge  a  fact 
which  in  another  charge  was  left  to  be  deter- 
mined by  the  jury  as  a  matter  of  fart  held  not 
a  fundamental  error.- El  Paso  &  8.  W.  R.  Co. 
V.  Polk  (Tex.  Civ.  App.)  761. 

Where  an  assignment  of  error  does  not  involve 
an  objection  to  the  specified  paragraph  of  a 
charge  the  proposition  complaining  of  error  in 
the  paragraph  will  not  be  considered.- Texas 
Mexican  Ry.  Co.  t.  De  Hernandez  (Tex.  Civ. 
App.)  765. 

•Under  Rev.  St.  1885.  art.  1018.  an  assign- 
ment of  error  should  distinctly  specify  the 
ground  relied  upon,  and  should  be  complete  in 
itself,  and.  if  it  is  not,  whatever  is  esnential 
to  an  intelligent  ruling  upon  it  should  be  em- 
braced in  the  brief.— El  Paao  ft  S.  W.  Ry.  Co. 
V.  Smith  (Tex.  Civ.  App.)  988. 

•Under  Rev.  St  1895.  art  1018.  providing 
that  assignments  of  error  shall  in  all  cases  be 
filed  by  a  party  appealing  or  bringing  error 
with  the  clerk  of  the  court  below  before  he 
takes  the  transcript  of  the  record  from  the 
clerk's  office,  an  assignment  of  error  not  filed 
at  all,  hut  merely  copied  in  the  brief,  cannot  be 
considered. — Norton  v.  (Galveston,  H.  &  S.  A. 
Ry.  Co.  (Tex.  Civ.  App.)  1044. 

*An  assignment  of  error  that  "the  verdict  of 
the  jury  was  not  supported  by  any  evidence  and 
a  new  trial  should  be  granted"  held,  toogeneral 
and  indefinite.— Norton  v.  Galveston,  H.  &  S. 
A.  Ry,  Co.  (Tex.  Civ.  App.)  1044. 

A  statement  following  a  proposition  under 
an  assignment  of  error  held  insufficient  under 
Court  of  Civil  Appeals  Rule  31  (67  S.  W.  xvi). 
— Parrish  v.  Nelson  (Tex.  Civ.  App.)  1188. 


*  Point  annotated.   Bee  syllabaa. 


Digitized  by 


Google 


1208 


lOS  SOUTHWESTERN  REPORTER. 


tlO.  Brief*. 

*Tbe  mere  failure  to  fumitih  a  separate  asgitn- 
ment  of  errors  in  the  brief  does  not  constitute,  a 
noncompliance  with  Supreme  Court  rule  15  (73 
S.  W.  vl),  reqnitjnK  appellant's  brief  to  distinct- 
ly and  separately  allege  the  errors  relied  upon. — 
Perry  v.  Strawbridge  (Mo.)  641. 

*An  appeal  dismissed  for  failure  to  comply 
with  Rev.  St.  1885,  art  1417,  relating  to  the 
filing  of  briefs.— Bowden  v.  Patterson  (Tex.  Civ. 
App.)  177. 

*If  an  appellee  desires  to  present  bis  side  of 
the  case  after  the  opposite  party  has  filed  his 
brief,  he  must  do  so  by  brief  filed  at  least  by 
the  time  the  cause  is  submitted,  and  not  by  a 
motion  for  a  rehearing.— El  Paso  Electric  Ry. 
Co.  T.  Boer  (Tex.  Civ.  App.)  199. 

'Qnestions  held  waived  by  not  being  preserved 
by  assignments  of  error  in  appellant's  brief.— 
Greenlaw  v.  Billon  (Tex.  Civ.  -App.)  705. 

•An  assignment  of  error  will  not  be  consider- 
ed where  there  is  a  total  lack  of  any  statement 
from  the  record,  as  required  by  the  rules  for 
briefing.— Jones  v.  Creech  (Tex.  Civ.  App.) 
975. 

An  assignment  of  error  on  the  lefnsal  of  a 
charge  will  not  be  considered  where  the  state- 
ment does  not  show  that  the  charge  was  applica- 
ble or  that  its  refusal  was  prejudicial.— Hirsch 
V.  Patton  (Tex.  Civ.  App.)  1015. 

Where  it  does  not  appear  from  the  statements 
in  the  brief  that  a  certain  defense  was  raised 
by  the  evidence,  there  is  no  error  in  refusing  to 
charge  such  defense.- Hirsdi  v.  Patton  (Tex. 
Civ.  App.)  1016. 


ISO.   XMnttHal.    withdvuwsl,    or    sb*B- 
donaieat. 

Where  appellee  filed  croes-assignments  of  er- 
ror, under  district  and  countv  court  rule  101  (67 
8.  W.  xxrii),  without  appealing,  it  was  entitled 
to  have  such  cross-assignments  considered  not- 
withstanding the  dismissal  of  appellant's  appeal. 
—Foley  V.  Houston  Belt  ft  Terminal  By.  Co. 
(Tex.  Civ.  App.)   169. 

•Failure  of  a  plaintiff  in  error  to  sign  the 
writ  of  error  l>ond  will  not  warrant  dismissal 
of  the  writ.— Palmer  v.  Spandenberg  (Tex.  Civ. 
App.)  477. 

(21.  Berlew— Scope  and  extemt  im  cem- 
eral. 

Where  a  law  action  was  treated  by  parties 
as  an  equity  case,  it  may  be  so  considered  for 
purposes  of  review.— Ware  v.  White  (Ark.)  831. 

A  motion  tor  a  new  trial  not  having  been  made 
within  the  time  required  by  law,  nothing  can  be 
considered  on  anneal  except  the  pleadings  and 
the  Judgment.— Seller  t.  OUley  Bros.  &  Oo.  (Ky.) 
284. 

*A  case  cannot  be  tried  on  one  theory  in  the 
trial  court  and  on  another  and  different  theory 
on  appeal.— Hubs  t.  Heydt  Bakery  Co.  (Mo.)  63. 

•Where  the  court  directed  a  verdict  for  de- 
fendant and  plaintiff  took  a  nonsuit  with  leave 
to  move  to  set  it  aside,  but  without  excepting 
to  the  instruction,  held  the  merits  of  the  case 
could  not  be  considered  on  an  appeal  from  a 
refusal  to  set  aside  the  nonsuit.— Montei  v.  St. 
Louis  &  S.  F.  R.  Co.  (Mo.  App.)  107a 

•The  Supreme  Court,  on  certified  questions,  is 
strictly  confined  to  the  facts  as  certified.— Mc- 
Manns  v.  Cash  &  Luckel  (Tex.)  800. 

•The  court  may  only  consider  on  appeal  the 
evidence  which  was  before  the  trial  court. — Braz- 
elton  &  Johnson  v.  J.  I.  Campbell  Oo.  (Tex.  Civ. 
App.)  770. 

{  22.    -^  Partiea  entitled  to  allege  error. 

•A  party  may  not  complain  on  appeal  of 
instructions  requested  by   himself.- Hummer's 


Ex'x  y.  Louisville  &  N.  R.  Co.  (Ky.)  885;  Zleb- 
me  T.  Harris  (Mo.  App.)  131. 

•On  appeal  by  the  unsuccessful  parties,  where 
no  cross-appeal  was  taken  by  the  two  soocessfol 
parties,  in  a  controversy  over  their  transaction 
with  a  deceased  person,  the  ruling  of  the  court 
that  neither  one  of  them  could  testify  for  the 
other  as  to  what  was  said  or  done  by  or  with 
decedent  need  not  be  reviewed.- Boreimt  v.  Wil- 
son (Ky.)  914. 

•In  an  action  for  injuries  to  an  employ^,  it 
was  not  error  to  give  a  charge  in  view  of  the 
charge  requested  by  the  party  complaining. — 
Buss  V.  Heydt  Bakery  Co.  (Mo.)  63. 

•Appellant  held  not  entitled  to  complain  of 
instructions  given  at  the  request  of  the  oppo- 
site iMrty.— Zielune  v.  Harris  (Mo.  App.)  13l. 

The  rights  of  indemnitors  brought  into  the  ac- 
tion by  cross-petition  and  against  whom  judg- 
ment over  in  favor  of  defendant  was  rendered, 
but  who  addressed  no  pleading  to  plaintifTs  peti- 
tion, and  do  not  appeal,  will  not  be  considered 
on  the  appeal  of  defendant  from  the  judgment 
against  him.— House  v.  Wells  (Tex.  Cav.  App.) 

•Where  a  party  requests  an  erroneous  cha^e. 
he  cannot  take  advanta^  of  the  court's  action 
in  giving  a  charge  containing  the  same  error. — 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Farmer  (Tex.  Civ. 
App.)  729. 

•In  an  action  for  negligent  death  brought  by 
the  mother,  widow,  and  minor  cliildren  of  de- 
cedent, defendant  is  entitled  to  complain  of  an 
error  in  the  judgment  against  it  arisin|;  from 
the  fact  that  it  erroneously  gives  plaintiffs'  at- 
torneys a  third  thereof.— El  Paso  &  S.  W.  R. 
Co.  V.  Murtle  (Tex.  Civ.  App.)  998. 

•A  party  who  was  present  in  the  trial  court 
and  made  no  objection  on  the  announcement  of 
a  finding  as  to  a  certain  agreement  of  the  par- 
ties held  not  entitled  to  allege  error.— Meeve  t. 
Eberhardt  (Tex.  Civ.  App.)  1013. 

i  23.  —  PreraasptloBa. 

In  an  action  on  a  contract, -a  judgment  for 
defendant  held  not  to  be  affirmed  on  appeal,  on 
the  presumption  that  the  court  found  the  issues 
for  defendant  l>ecause  on  the  entire  evidence 
plaintiff  was  not  entitled  to  recover,  where  the 
entire  evidence  showed  no  defense  nor  any  in- 
ference against  plaintitTe  right. — ^Internationa] 
Text-Book  Co.  v.  Tount  (Mo.  App.)  124. 

In  the  alwence  of  anything  in  the  record  to 
the  contrary,  the  appellate  court  must  presume 
that  members  of  a  common  council  were  ex- 
cused from  a  meeting  for  good  cause,  and  not 
for  the  pnrpoae  of  evading  the  statute.— Rack- 
liffe  V.  Duncan  (Mo.  App.)  1110. 

•Under  Sayles'  Ann.  Civ.  St  1897,  art  1331, 
relating  to  requests  for  submission  of  issues  to 
the  jury,  held,  on  appeal,  that  the  issue  must  be 
deemed  to  have  been  resolved  by  tite  trial  court, 
so  as  to  support  the  judgment.— Mabry  v.  Ken- 
nedy (Tex.  Civ.  App.)  176. 

It  will  be  presumed  on  api>eal  that  a  party 
making  a  general  objection  to  evidence  given  on 
a  former  trial  intended  to  incorporate  the  ground 
of  objection  made  by  him  at  the  former  trial 
as  set  forth  in  the  stenographer's  report  of  the 
testimony.— Hardin  v.  Ft.  Worth  &  D.  a  Ry. 
Co.  (Tex.  Civ.  Aw).)  490. 

Where  plaintiff*  brief  concedes  failure  to  com- 
ply with  a  statute  pleaded  in  abatement,  it  will 
be  assumed  that  such  requirements  have  not 
been  complied  with. — Sawyer  v.  El  Paso  &  N. 
E.  Ry.  Co.  (Tex.  Civ.  App.)  71& 

On  the  pleadings  and  proceedings  in  the  case, 
a  verdict  having  been  directed  for  defendant. 
held,  that  it  would  be  presumed  on  appeal  that 
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the  matters  pleaded  by  plaintiff  were  proved  or 
admitted,  and  were  such  as  to  entitle  her  to  re- 
cover, anless  defeated  by  plaintiff's  noncompli- 
ance with  a  statute  pleaded  in  abatement- 
Sawyer  V.  £3  Paso  ft  N.  E.  Ry.  Co.  (Tex.  Civ. 
App.)  71& 

Where  a  plea  of  privilege  to  be  sued  in  a  dif- 
ferent county  was  determined  by  the  court 
along  with  the  case  on  its  merits  and  judgment 
was  for  defendant,  held,  it  could  not  be  assum- 
ed that  judgment  was  rendered  on  the  plea  of 
privilege  alone,  and  the  other  questions  are 
open  for  review.— Gibbs  Nat.  Bank  v.  Citizens' 
Bank  (Tex.  Civ.  App.)  776. 

In  the  absence  of  a  statement  in  the  brief  of 
evidence,  showing  that  an  expert  witness  was 
not  qualified  to  give  an  opinion,  it  will  be  pre- 
sumed that  the  ruling  of  the  trial  court  is  cor- 
rect.- BI  Paso  &  B.  W.  Ry.  Co.  v.  Smith  (Tex. 
Civ.  App.)  988. 

1 24.   ^—  IMaoretioii  of  lower  eovrt. 

'The  Supreme  Court  will  not  interfere  with 
the  discretion  of  the  trial  court  in  granting  or 
refusing  a  continuance,  unless  there  has  been 
an  abuse  of  such  discretion. — Cone  &  Co.  v. 
Bloomer  (Ark.)  221. 

*The  action  of  the  court  in  allowing  amend- 
ment will  not  be  reviewed  on  appeal,  except  up- 
on sufficient  cause  shown. — Citizens'  Nat.  Bank 
v.  Commonwealth  (Ky.)  231. 

*A  party  failing  to  except  to  a  referee's  report 
is  not  entitled  as  a  matter  of  right  to  liave  the 
findings  of  fact  reviewed,  either  by  the  trial 
court  or  by  the  appellate  court,  and,  while  the 
trial  court  may  grant  a  new  trial  on  its  own 
motion,  if  it  refuses  to  grant  a  new  trial  when 
there  has  been  no  motion,  its  refusal  may  not 
be  reviewed.— Berry  v.  Rood  (Mo.)  22. 

*The  discretion  of  the  trial  court  in  preserving 
proper  conduct  during  a  trial  held  not  abso- 
lute, but  subject  to  review.- Beck  v.  Qnincy, 
O.  ft  K.  O.  R.  Co.  (Mo.  App.)  132. 

*If  there  is  any  substantial  evidence  in  favor 
of  the  losing  party  which  would  have  sustain- 
ed a  verdict  had  it  been  for  him,  the  court's 
discretion  in  granting  a  new  trial  will  be  sus- 
tained on  appeal.— Canterbury  v.  Kansas  City 
(Mo.  App.)  674. 

'Every  presumption  must  be  indulged  in  favor 
of  the  trial  court's  ruling  on  a  motion  for  a 
new  trial.— Tfexas  &  N.  O.  R.  Co.  v.  Scarborough 
(Tex.)  804. 

The  allowing  of  leading  questions  lies  in  the 
discretion  of  the  trial  judge,  and  its  exercise 
will  not  be  reviewed  unless  the  discretion  is 
clearly  shown  to  have  been  abused. — Missouri, 
K.  &'T.  Ry.  Co.  V.  Hendricks  (Tex.  Civ.  App.) 
74.\ 

*A  motion  to  set  aside  a  judgment  dismissing 
a  petition,  and  to  be  allowed  to  file  an  amend- 
ed petition,  is  addressed  to  the  discretion  of 
the  trial  court.— Sutherland  v.  Galveston,  H. 
ft  S.  A.  Ry.  Co.  (Tex.  Civ.  App.)  969. 

Refusal  to  permit  withdrawal  of  an  announce- 
ment of  readiness  for  trial  held  not  error. — 
Pierce  v.  Galveston,  H.  &  S.  A.  Ry.  Co.  (Tex. 
Civ.  App.)  979. 

'Refusal  of  permission  to  file  a  trial  amend- 
ment after  a  part  of  two  days  had  been  con- 
sumed in  attempting  to  prove  a  certain  fact 
held  not  error.— Pierce  v.  Galveston,  H.  &  S. 
A.  Ry.  Co.  (Tex.  Civ.  App.)  979. 

*In  an  action  for  defendant's  negligent  delay 
In  transporting  cattle,  the  trial  court's  refusal  to 
hear  defendant's  plea  of  privilege  to  be  sued  in 
another  county  before  the  trial  on  the  merits 
held  a  matter  of  discretion,  and  not  reviewable 
where  defendant   was   not   injured    thereby. — 


St.  Louis,  I.  M.  &  S.  Ry.  Co.  t.  Boshear  (Tex> 
Civ.  App.)  1032. 

The  action  of  the  trial  court  in  overruling  a 
motion  for  a  new  trial  after  consideration  of 
affidavits  and  counter  affidavits  on  the  question 
whether  an  argument  by  counsel  upon  which  an 
instruction  was  based  was  actually  made  at  the 
trial  will  not  be  reviewed. — Norton  v.  Oalvestonr 
H.  ft  S,  A.  Ry.  Co.  (Tex.  Civ.  App.)  1044. 

{  25.  —  Qneatlons  of  f  Aot,  TorcUeta,  Knd 
fladlasB. 

'Statement  of  conclusiveness  of  finding  of 
fact  by  a  master.— Paepcke-Leicht  Lumber  Co. 
V.  Collins  (Ark.)  511. 

'Where,  in  an  action  for  breach  of  contract,, 
defendant  permitted  a  trial  by  the  court,  the 
judgment  is  as  conclusive  as  a  verdict. — Von 
JelUco  Min.  Co.  v.  Rollins  (Ky.)  235. 

'A  judgment  entered  on  a  finding  supported 
by  the  weight  of  the  evidence  will  be  affirmed. 
— Montgomery  v.  Gibson  (Ky.)  250. 

'Where  a  consideration  of  the  record  leaves 
the  appellate  court  in  doubt  as  to  which  party 
should  recover  on  conflicting  evidence,  the  judg- 
ment will  be  affirmed.— Oney  v.  Whitt  (Ky.)  274. 

'A  finding  of  the  chancellor  on  conflicting  evi- 
dence held  not  to  be  set  aside  on  appeal. — Miller 
V.  Alias  (Ky.)  282. 

'A  chancellor's  judgment  on  the  facts  will 
not  be  disturbed  where  the  evidence  is  confiict- 
ing.— Otntinental  Ins.  Co.  of  New  York  v.  Bu- 
chanan (Ky.)  355. 

'It  is  for  the  jury  to  reconcile  conflicting  evi- 
dence, and  to  weigh  and  apply  the  evidence. — 
Monongahela  River  Consol.  (Joal  ft  Coke  Co.  r. 
Coleman  (Ky.)  860. 

'A  case  cannot  be  reversed  because  a  pre- 
ponderance of  the  evidence  is  opposed  to  the 
verdict,  but  only  where  the  verdict  is  flagrantly 
against  the  weight  of  the  evidence. — Jonea' 
Adm'r  v.  Louisville  ft  N.  R.  Co.  (Ky.)  866. 

'Where  three  juries  without  any  substantial 
error  have  found  a  verdict  for  the  same  party, 
the  third  verdict  will  rarely  be  disturbed  by  the 
Court  of  Appeals. — Southern  Ry.  Co.  in  Ken- 
tucky V.  Oodaard  (Ky.)  890. 

'The  rule  that  a  finding  of  facts  will  not  be 
disturbed  on  appeal  when  supported  by  sub- 
stantial evidence  is  true  where  the  finding  was 
against  the  party  on  whom  was  the  burden  of 
proof,  as  well  as  when  it  was  in  his  favor. — 
American  Brewing  Co.  v.  City  of  St.  Louis 
(Mo.)  1. 

'In  a  law  case,  an  appellate  court  will  not 
review  the  evidence  further  than  to  ascertain 
whether  there  was  substantial  evidence  to  sup- 

g>rt  the  finding  of  the  trial  court. — American 
rewing  Co.  v.  City  of  St.  Louis  (Mo.)  1. 

'Findings  of  fact  by  the  court  based  on  con- 
flicting evidence  will  not  be  set  aside  on  appeal. 
— Brecker  v.  Fillingham  (Mo.)  41;  Cottle  t. 
GofTee  (Mo.)  44. 

*0n  appeal  in  an  action  to  redeem  land  sold 
under  foreclosure,  the  chancellor's  findings  as 
to  the  amount  to  be  paid  should  not  be  disturbed 
where  supported  by  evidence. — Potter  v.  Schaf- 
fer  (Mo.)  60. 

'Where  the  evidence  in  an  action  at  law  is 
confiicting,  the  findings  of  the  trial  court  are 
conclusive  upon  the  Supreme  Court. — Reynolds 
V.  Hood  (Mo.)  86. 

•The  uniform  practice  on  appeals  in  equity 
cases  is  to  defer  somewhat  to  the  findings  of 
the  trial  court  on  issues  of  fact,  and  to  refuse 
to  reverse  a  judgment  on  the  ground  that  the 
findings  are  against  the  weight  of  the  evidence. 
—Reynolds  v.  Hood  (Mo.)  86. 
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Finding  for  plaintiff  on  the  question  of  con- 
tribatory  negligence  held  conclusive  on  appeal. 
— Von  Trebra  v.  Laclede  Gaslight  Co.  (Mo.) 
559. 

*\Vhere  there  is  substantial  evidence  to  sup- 
port a  verdict,  the  appellate  court  will  not 
consider  the  credibility  of  witnesses  or  weigh 
the  evidence  for  the  purpose  of  criticising  or  set- 
ting aside  the  verdict.— Cobb  v.  HoUoway  (Mo. 
App.)  109. 

*Wbere  the  evidence  is  conflicting,  the  determi- 
nation in  the  trial  court  will  not  be  reviewed. 
—Columbia  River  Packers  Ass'n  t.  Springfield 
Grocer  Co.  (Mo.  App.)  113. 

*The  duty  of  the  appellate  court  is  not  to 
weigh  conflicting  evidence,  but  to  ascertain 
whether  that  adduced  by  plaintiff  carries 
enough  weight  to  raise  a  debatable  issue. — Cart- 
lich  V.  Metropolitan  St  Ry.  Co.  (Mo.  App.)  584. 

•Where  the  evidence  on  an  issue  is  sufliolent 
to  warrant  its  going  to  the  jury,  their  finding 
thereon  is  conclusive  on  appeal. — Wayland  v. 
Johnson  (Mo.  App.)  1113. 

*In  determining  whether  a  demurrer  to  the 
evidence  should  have  been  sustained,  the  re- 
viewing court  will  view  the  evidence  most 
favorably  to  plaintiff. — Hawk  v.  Chicago,  B.  & 
Q.  Ry.  Co.  (Mo.  App.)  1119. 

'Where  the  facts  are  such  that  reasonable 
minds  may  differ,  the  question  is  one  of  fact, 
and  is  not  within  the  jurisdiction  of  the  Su- 
preme Court.— United  States  Gypsum  Co.  v. 
Shields  (Tex.)  1165. 

*A  verdict  based  on  conflicting  evidence  will 
not  be  disturbed  on  appeal.— Wilson  v.  Manhart 
(Tex.  Civ.  App.)  162. 

•Findings  of  fact  by  the  trial  court  must  be 
Civen  on  appeal  the  effect  of  a  verdict — Wilson 
V.  Manhart  (Tex.  Civ.  App.)  162. 

*A  finding  on  conflicting  evidence  and  support- 
ed by  the  evidence  is  conclusive  on  appeal. — 
Davis  v.  Sisk  (Tex.  Civ.  App.)  472. 

•The  weight  and  preponderance  of  evidence  is 
for  the  jury,  and  will  not  be  reviewed  after  ver- 
dict and  the  overruling  of  a  motion  for  a  new 
trial.— Missouri,  K.  &  T.  Ry.  Co.jf.  Hendricks 
(Tex.  Civ.  App.)  745. 

•A  general  finding  by  the  trial  court  on  con- 
flicting evidence  cannot  be  disturbed  on  appeal. 
— Gibbs  Nat.  Bank  v.  Citizens'  Bank  (Tex.  Civ. 
App.)  776. 

•A  judgment  which  might  be  supported  by  in- 
ferences easily  drawn  from  the  evidence  held 
conclusive  on  appeal. — ^Etna  Life  Ins.  Co.  of 
Hartford,  Conn.,  v.  Wimberly  (Tex.  Civ.  App.) 
778. 

•There  being  evidence  to  support  a  verdict,  the 
Court  of  Civil  A|>peals  will  find  the  facts  in 
accordance  therewith.— Kelsey  v.  (Jollins  (Tex. 
Civ.  App.)  793. 

•On  writ  of  error  every  reasonable  presump- 
tion must  be  indulged  in  favor  of  conclusions  of 
fact  by  the  lower  court. — Werkheiser  t.  Foard 
(Tex.  Civ.  App.)  983. 

S  26.  — ^  Harmless  error. 

In  an  action  to  enforce  a  mechanic's  lien,  ex- 
clusion of  evidence  held  harmless. — Cost  v.  New- 
p<>rt  Builders'  Supply  &  Hardware  Co.  (Ark.) 
509. 

In  an  action  on  a  bond  given  to  secure  the 
performance  of  a  contract,  refusal  to  instruct 
as  to  certain  alleged  damages  to  defendants  from 
breach  of  the  agreement  by  plaintiff  held  not 
Brejudicial.- Powell  v.  Fowler  (Ark.)  827. 

In  an  action  on  a  bond  given  to  secure  the 
performance  of  certain  agreement,  a  modifica- 


tion of  an  instruction  held  not  prejudicial.^ 
Powell  V.  Fowler  (Ark.)  827. 

•Submission  to  the  jury  of  a  contract  for  com- 
parison of  defendant's  signature  thereto  with 
that  to  the  contract  sued  on  held  harmless. — 
Sparks  v.  Forrest  (Ark.)  835. 

•Statement  of  a  conclusion  by  a  witness  held 
not  prejudicial  error  in  view  of  other  evidence. 
—Hubbard  t.  Louisville,  H.  &  St  L.  Ry.  Co. 
(Ky.)  331. 

Admission  of  immaterial  evidence  held  harm- 
less.—Slaughter  V.  Ditto  (Ky.)  882. 

•In  an  action  for  the  death  of  a  traveler 
struck  by  a  train  at  ajpublic  crossing,  the  error 
in  an  instruction  held  not  prejudicial. — Hum- 
mer's Ex'x  T.  Louisville  &  N.  R.  Co.  (Ky.)  885. 

In  an  action  against  two  railroads  for  inju- 
ries to  plaintiff's  horses  and  wagon  in  a  cross- 
ing accident,  the  error  of  the  trial  court  in  refus- 
ing to  permit  a  reply  to  be  filed  to  the  answer 
of  one  of  defendants,  and  in  declining  to  instruct 
that  the  jury  might  allow  interest  on  the  value 
of  the  property.  Mid  not  ground  for  reversal. — 
Schulte  V.  Louisville  &  N.  R.  Co.  (Ky.)  941. 

In  an  action  for  the  possession  of  articles  of 
furniture,  the  error  in  an  instruction  held  not 
prejudicial  in  view  of  the  instructions  given. — 
Black  Raven  Coal  Co.  v.  Edmonson  (Ky.)  955. 

•In  an  action  to  recover  for  timber  wrongfully 
taken  by  defendants  from  plaintiffs'  land,  de- 
fendants held  not  prejudiced  by  the  exclusion 
of  certain  evidence. — ^Dennis  Broa  t.  Stnmk 
(Ky.)  967. 

•Defendants  were  not  prejudiced  by  the  ex- 
clusion of  certain  maps,  where  all  the  things 
shown  by  the  maps  were  testified  to  by  witness- 
es and  conceded  to  be  as  testified. — Brecker  v. 
Fillingham  (Mo.)  41;   Cottle  ▼.  Coffee  (Mo.)  44. 

•A  party  held  not  prejudiced  by  the  refusal 
of  the  trial  court  to  strike  out  a  part  of  the 
pleading  subsequently  treated  as  abandoned. — 
Huss  V.  Heydt  Bakery  Co.  (Mo.)  63. 

•Error  in  admitting  evidence  of  a  purchase 
by  plaintiff  held  not  prejudicial  where  defend- 
ants alleged  the  purchase  by  plaintiff  in  their 
answer.— Cobb  v.  Holloway  (Mo-  App.)  109. 

•An  instruction  in  an  action  for  personal  in- 
juries as  to  compensation  to  plaintiff  for  ex- 
penses of  medical  attention,  although  inaccurate, 
held  not  so  prejudicial  as  to  be  ground  for  re- 
versal.—Burley  V.  Menefee  (Mo.  App.)  120. 

•An  instruction  in  an  action  for  damages  for 
the  pollution  of  a  stream,  whereby  a  well  on 
plaintiff's  land  was  rendered  useless,  held  harm- 
less error. — Haynor  v.  Excelsior  Springs,  Light, 
Power,  Heat  &  Water  Co.  (Mo.  App.)  580. 

•In  an  action  for  the  destruction  of  a  crop 
of  corn  practically  made,  the  error,  if  any,  in 
admitting  evidence  as  to  the  value  of  the  com 
at  gathering  time,  held  not  prejudicial. — ^Ander- 
son V.  St  Louis,  I.  M.  &.  S.  Ry.  Co.  (Mo.  App.) 
606. 

•To  work  a  reversal,  any  error  must  be  preju- 
dicial to  the  party  assigning  it. — Stark  ▼.  Kirk- 
ley  (Mo.  App.)  625.  ■ 

•In  an  action  on  contract,  tried  to  the  court, 
any  error  in  admitting  evidence  of  the  amount 
due  held  harmless,  where  it  was  a  mere  matter 
of  calculation. — Stark  v.  Kirkley  (Mo.  App.)  GH't. 

Where  a  case  is  tried  before  the  judge  with- 
out a  jury,  held,  that  the  Appellate  Court  could 
not  condone  the  admission  of  prejudicial  evi- 
dence.— Bloom's  Son  Co.  v.  Haas  (Mo.  App.) 
1078. 

•The  erroneous  admission  of  evidence  held 
not  harmless.— Shannon  T.  Mastin  (Mo.  App.) 
1116. 
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■•In  an  action  for  injarieg  to  plaintiff  while 
working  in  defendant's  mill,  even  though  an 
instruction  assumed  that  plaintiff  and  the  man 
working  at  another  machine  were  not  fellow 
«eryants,  where  the  action  was  based  on  the 
negligence  of  the  superintendent  in  ordering  the 
lumber  piled  in  a  certain  manner,  such  assump- 
tion was  immaterial  and  harmless. — ^Kigsby  T' 
Oil  Well  Supply  Co.  (Mo.  App.)  1128. 

'Contradictory  and  misleading  instructions 
held  harmless.— Evans  v.  Ashe  (Tez.  Civ.'App.) 
119. 

In  trespass  to  try  title,  error  in  rmderine 
judgment  for  defendant  for  property  not  proved 
to  Delong  to  plaintiff  is  harmless. — North  v. 
Coughran  (Tex.  Civ.  App.)  165. 

In  an  actlMi  for  the  death  of  employe  struck 
by  a  passenger  train,  any  error  in  admitting  evi- 
dence for  plaintiffs  that  the  engine  was  a  freight 
■engine,  and  the  engineer  a  freight  engineer, 
held  harmless.— Houston  &  T.  0.  R.  Co.  v. 
Burnet  (Tex.  Civ.  App.)  404. 

In  an  action  on  a  liquor  dealer's  bond,  a 
charge  held  not  prejudicial  to  defendant,  though 
no  issue  was  made  on  the  suhflect  of  the  charge. 
— Munoz  V.  Brasaei  (Tex.  Civ.  App.)  417. 

In  an  action  on  a  liquor  dealer's  bond,  where 
testimony  as  to  the  contents  of  the  stub  of  a 
license  book  was  admitted  without  exception, 
error  in  admitting  the  stub  may  not  tie  consid- 
ered on  appeal.— Mimoz  v.  Brassel  (Tex.  Civ. 
App.)  417. 

•In  an  action  for  wrongful  expulsion  from  a 
beneficial  order,  held,  that  teatimooy  should 
have  been  excluded,  but  was  too  trifling  to  have 
prejudiced  defendant.— St.  Louis  Southwestern 
Uy.  Co.  of  Texas  v.  Thompson  (Tex.  Civ.  App.) 
45S. 

Error  in  a  charge  as  to  the  burden  of  proof 
in  a  suit  to  recover  cattle  seized  on  execution 
held  to  be  harmless.— Merchants'  &  Farmers' 
Nat.  Bank  of  Cisco  v.  Johnson  (Tex.  Civ.  App.) 
401. 

•Assignments  complaining  of  charges  and  re- 
fusal to  charge  must  l>e  overmled  where  the  evi- 
dence does  not  admit  of  any  other  verdict. — 
Merchants'  &  Farmers'  Nat.  Bank  of  Cisco  v. 
Johnson  (Tex.  Civ.  App.)  491. 

•An  error  in  a  finding  that  certain  decrees  had 
construed  a  will  held  harmless,  where  it  was  be- 
fore the  court  for  construction,  and  was  con- 
strued correctly  by  it.— Greenlaw  v.  Dillon  (Tex. 
Civ.  App.)  706. 

•Leading  questions  and  answers  held  not  prej- 
udicial error;  the  materiality  not  being  shown, 
and  the  facts  t>eing  otherwise  established. — 
Hunter  v.  Malone  (Tex.  Civ.  App.)  709. 

•The  giving  of  an  erroneous  instruction  is 
harmless  error,  where  the  jury  arrive  at  the 
right  conclusion  on  the  subject  of  the  instruc- 
tion.— Rogers  v.  Frazier  Broa.  &  Co.  (Tex.  Civ. 
App.)  727. 

•The  admission  of  a  chattel  mortgage  in  evi- 
dence without  proper  proof  of  execution  held 
harmless  error. — Rogers  v.  Frazier  Bros.  & 
Co.  (Tex.  Civ.  App.)  727. 

The  suggestion  of  counsel  in  the  hearing  of  a 
witness  as  to  what  she  meant  by  an  answer  held 
improper,  but  not  reversible  error. — Texas  Mid- 
land R.  B.  V.  Ritchey  (Tex.  Civ.  App.)  732. 

•As  a  general  rule  it  is  only  where  the  verdict 
is  against  the  preponderance  of  the  evidence  that 
appellate  courts  will  hold  that  improper  remarks 
of  counsel  constitute  reversible  error. — St.  Louis 
Soutliweiitern  Ry.  Co.  of  Texas  v.  Hawkins 
<Tex.  Civ.  App.)  736. 

•Failure  of  a  charge  to  submit  directly  the 
question  whether  plaintiff's  injury  was  perma- 


nent held  immaterial. — St,  Louis  Southwestern 
Ry.  Co.  of  Texas  v.  Hawkins  (Tex.  Civ.  App.) 
736. 

•In  an  action  for  injury  resulting  from  a  de- 
fect in  a  railroad  crossing,  evidence  tliat  a  cer- 
tain person  not  shown  to  be  defendant's  agent 
had  notice  of  the  defects  held  not  prejudicial. — 
St.  Louis  Southwestern  Ry.  Co.  of  Texas  v. 
Hawkins  (Tex.  Civ.  App.)  73& 

•Refusal  to  sustain  an  exception  to  a  part  of 
a  petition  for  injunction  against  execution  set- 
ting up  unwarranted  ground  therefor  held  to  be 
without  prejudice  where  other  grounds  existed 
on  which  injunction  was  properly  granted. — 
Griffith  V.  Missouri.  K.  &  T.  Ry.  Co.  of  Texas 
(Tex.  Civ.  App.)  7!56. 

•Where  the  court  withdrew  evidence  first  held 
to  be  admissible  and  instructed  the  jury  to  disre- 
gard it,  there  must  be  strong  reasons  to  (jelieve 
that  its  improper  admission  harmed  the  object- 
ing party  to  justify  a  reversal  on  tiiat  ground.— 
liiljeblad  v.  Sasse  ft  Powell  (Tex.  Civ.  App.) 
787. 

•It  is  only  where  the  jury  may  possibly  have 
been  misled  and  induced  by  a  charge  submitting 
an  undisputed  fact  as  an  issue  to  doubt  the 
existence  thereof  that  such  a  charge  is  ground 
for  reversal.- Kelsey  v.  Collins  (Tex.  Civ.  App.) 
793. 

•An  instruction  containing  a  statement  of  the 
pleadings  is  not  erroneous  because  it  mentions 
an  issije  raised  by  the  evidence  without  objec- 
tion, where  such  issue  could  not  have  influence<i 
the  verdict- El  Paso  ft  8.  W.  R.  Co.  v.  Murtle 
(Tex.  Civ.  App.)  998. 

•In  an  action  against  a  railroad  company  for 
the  death  of  one  in  a  collision  between  trains 
at  a  crossing  of  two  roads,  an  error  in  an  in- 
struction held  not  prejudicial.— El  Paso  &  S. 
W.  R.  Co.  v.  Murtle  (Tex.  Civ.  App.)  998. 

•In  an  action  tried  by  the  court,  the  error  in 
admitting  evidence  not  considered  by  the  court 
held  harmless.— Brooks  Tire  Macb.  Co.  v. 
Shields  (Tex.  Civ.  App.)  1005. 

•Error,  If  any,  in  an  instmction,  held  favor- 
able to  appellant.— Missouri,  E!.  &  T.  Ry.  Co. 
of  Texas  v.  Davis  (Tex.  Civ.  App.)  1022. 

•In  an  action  for  loss  from  delay  in  trans- 
porting cattle  to  market,  the  admission  of  the 
account  sale  showinfc  the  price  the  cattle 
brought  when  sold,  in  connection  with  other 
evidence,  if  error,  was  harmless.— St.  Louis,  I. 
M.  &  S.  Ry.  Co.  T.  Boshear  (Tex.  Civ.  App.) 
1032. 

•If  the  jury  may  have  been  misled  by  an  er- 
roneous charge,  the  judgment  will  be  reversed, 
though  there  be  other  grounds  upon  which  the 
jury  might  have  based  their  verdict.- Norton  v. 
Galveston,  H.  ft  S.  A.  Ry.  Co.  (Tex.  Civ.  App.) 
1044. 

•Where  no  other  verdict  could  have  been  ren- 
dered on  the  evidence,  that  the  charge  was  ab- 
stractly inaccurate  was  immaterial.— Baldwin 
V.  Riley  (Tex.  Civ.  App.)  1192. 

i  97.   — —  DeeldoiM       of       t»t«raaedlat« 
oonrta. 

To  authorize  the  C!ourt  of  Civil  Appeals  to 
render  judgment  for  a  railroad  on  the  ground 
of  contributory  negligence  of  the  traveler  struck 
by  a  train,  the  proof  of  contributory  negligence 
must  be  conclusive. — Boyd  v.  St  Louis  South- 
western Ry.  Co.  of  Texas  (Tex.)  813. 

The  action  of  the  Court  of  Civil  Appeals  in 
rendering  judgment  on  motion  for  rehearing  in 
favor  of  certain  parties  to  the  suit  cannot  be 
reviewed  on  appeal,  in  the  absence  of  an  as- 
signment of  error  in  the  Court  of  Civil  Appeals. 
-Smith  V.  Texas  &  N.  O.  B.  Co.  (Tex.)  819. 
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<  28.  ^—  Snbieqneat  MppcMli. 

•The  decision  of  the  Court  of  Appeals  on  ap- 
peal is  the  law  of  the  case  on  a  subsequent  trial 
and  the  principles  settled  thereby  are  not  open 
for  reaivument. — Sanders  &  Walker  t.  Hemdon 
(Ky.)  9&. 

*In  an  action  against  stockholders  for  unpaid 
subscriptions,  where  a  creditor  was  substituted 
as  a  plaintiff  and  filed  an  amended  petition,  bat 
no  order  was  entered  on  the  record  authorizing 
such  substitution,  objection  should  have  been 
made  in  the  trial  court  and  raised  on  the  former 
appeal.— Berry  t.  Rood  (Mo.)  22. 

*In  an  action  for  injuries  to  plaintiff  while 
in  defendant's  employment,  the  evidence  con- 
tained in  the  record  on  the  present  appeal  held 
not  to  vary  materially  from  that  of  the  former 
appeal.— Rigsby  v.  Oil  Well  Supply  Co.  (Mo. 
App.)  112S. 

{ 29.   Detenaiaatloa    and   dlspoaltloB   of 


A  judgment  entered  in  the  lower  conrt  after 
reversal  in  confortnity  with  the  opinion  of  the 
appellate  court  must  be  considered  in  connec- 
tion with  the  opinion.— Taylor  t.  Taylor  (Ky.) 
248. 

Where  a  new  trial  is  improperly  granted  and 
the  party  aggrieved  excepts  and  preserves  his 
rights  by  a  bill  of  exceptions,  he  is  entitled  to 
have  the  case  reversed,  with  directions  to  re-en- 
ter the  original  judgment.— Monahan  v.  Schwarts 
(Ky.)  285. 

*Under  the  facts,  held,  on  reversal  of  the 
judgment  for  intervener  and  retnrn  of  the  case. 
Intervener  should  be  allowed  to  amend  its  inter- 
vening jpetition.— Day  v.  £2arIington  Iron  Woriis 

In  an  action  against  stockholders  for  unpaid 
subscriptions,  where  defendants  did  not  except 
to  the  referee's  findings  of  fact,  and  upon  appeal 
the  jndgmeot  was  reversed  because  of  erroneous 
conclusions  ol  law.  the  facts  found  by  the 
referee  are  res  adjudicata  on  remand.— Berry  v. 
Rood  (Mo.)  22. 

The  refnsai  by  the  court  sitting  as  a  jury  of 
a  declaration  of  law  applicable  to  an  issue 
sharply  presented  by  the  pleadings  and  upon  a 
state  of  facts  developed  at  the  trial  fully  war- 
ranting it  held  to  evidence  an  erroneous  concep- 
tion of  the  law  applicable  to  the  facts,  and  to 
be  ground  for  reversal.— Campbell  v.  Greer  (Mo.) 
54. 

Under  Rev.  St  1899,  }  0246  [Ann.  St  1906, 
p.  4248],  the  fact  that  a  judgment,  in  an  ac- 
tion by  the  state  on  the  relation  of  a  county 
tax  collector  to  recover  personal  taxes,  assessed 
costs  against  plaintiff,  held  not  ground  for  re- 
versal.- State  ex  rel.  Karrenbrock  v.  Mississippi 
Valley  Trust  Co.  (Mo.)  97. 

A  judgment  in  favor  of  plaintiff  in  an  injunc- 
tion suit  involving  the  rignt  of  plaintiff  to  the 
real  estate  in  issue  will  not  be  modified  so  as 
to  cover  the  question  of  damages  resulting  from 
the  act  of  defendant  wrongfully  appropriating 
the  property  pending  the  appeal.— Holmes  t. 
Kansas  City  (Mo.)  1134. 

The  c(»itract  sued  on  having  t>een  admitted, 
held  plaintiff  was  entitled  to  have  the  contract 
considered  as  part  of  the  evidence,  and,  as  when 
so  considered  there  was  no  inference  from  the 
evidence  on  which  a  verdict  could  be  given  for 
defendant,  the  judgment  should  be  reversed. — 
International  Text-Book  Co.  t.  Yount  (Mo.  App.) 
124. 

•A  question  held  not  adjudicated  on  a  former 
appeal,  not  having  been  directly  presented  and 
considered. — Anderson  Carriage  Co.  v.  Gilmore 
(Mo.  App.)  694. 


The  reversal  of  a  judgment  aa  to  the  snreties 
in  an  action  on  a  guardian's  bond  held  not  to 
affect  plaintiff's  rights  as  against  the  executrix 
of  the  deceased  guardian  not  appealing. — Moore 
V.  Hanacom  (Tex.)  150. 

In  sequestration  proceedings  to  aecure  posses- 
sion of  property,  a  disposition  made  by  the  judg- 
ment of  this  court  held  proper  under  the  cir- 
cumstances.;—Cobb  T.  Johnson  (Tex.)  811. 

'Where  the  court  presented  several  distinct 
items  to  the  jury  separately,  and  their  findlngn 
thereon  in  favor  of  defendant  are  supported  by 
the  evidence,  in  reversing  a  judgment  for  de- 
fendant for  an  error  relating  to  a  different 
branch  of  the  case,  the  judgment  will  be  affirm- 
ed as  to  the  other  items. — Benjamin  v.  Gulf,  C 
&  8.  F.  By.  Co.  (Tex.  Civ.  App.)  408. 

*  Where,  under  the  evidence,  the  trial  court 
sliould  have  instructed  a  verdict  for  defendant, 
it  is  the  duty  of  the  court  on  appeal  to  reverse 
and  to  render  judgment  for  defendant — St 
Louis  Southwestern  By.  Co.  of  Texas  t.  Thomp- 
son (Tex.  Civ.  App.)  453. 

A  judgment  on  appeal  without  supersedeas,  re- 
versmg  tlie  judgment  below  unless  a  certain 
amount  is  remitted,  but  affirming  the  balance 
of  the  judgment  after  such  remittitur,  held  not 
to  invalidate  an  execution  sale  made  pending 
the  appeal.— Wade  v.  Flanary  (Tex.  Civ.  App.) 
506. 

Where  the  plaintiff  relies  on  two  issues  and 
the  verdict  is  m  his  favor  on  both,  held,  that  tlie 
judgment  should  be  affirmed,  though  the  evi- 
dence on  one  issue  is  insufficient  if  it  is  suffi- 
cient on  the  other,  and  no  errors  of  law  were 
committed  at  the  trial.— International  &  G.  N. 
R.  Co.  V.  Cuneo  (Tex.  Civ.  App.)  714. 

'Error  in  granting  a  certain  judgment  on  the 
dissolution  of  a  partnership  held  not  to  war- 
rant reversal,  but  the  judgment  will  be  reform- 
ed.—Meeve  V.  Eberhardt  (Tex.  Civ.  App.)  1013. 

( 30.  Xtlabllltlea    ob    bosda    *ad   aader- 

taklasa. 

•An  appeal  bond  given  in  the  words  of  Rev. 
St  1869,  t  800  [Ann.  St  1906,  p. -7771,  on  ap- 
peal to  the  Supreme  Court,  after  which  the 
jurisdiction  of .  the  Courts  of  Appeals  was  in- 
creased, so  as  to  embrace  the  suit,  held  to  cover 
the  appeal  to  the  Court  of  Appeals. — Zellars  ▼. 
National  Surety  Co.  (Mo.)  548. 

A  recital  in  an  appeal  bond  that  the  appeal 
was  taken  to  the  Supreme  Court  held  of  no 
force,  where  the  bond  showed  on  its  face  by 
necessary  inference  that  the  aiH>eal  was  taken 
to  that  court. — Zellars  v.  National  Surety  Co. 
(Mo.)  54& 

Where  an  appeal  bond  is  executed  to  the  nat- 
ural guardian  of  a  minor,  the  guardian  will 
be  treated  as  a  trusted  for  the  minor,  and  the 
minor  when  he  comes  of  age  may  maintain  a 
suit  on  the  bond  in  his  own  name. — ^Zellars  v. 
National  Surety  Co.  (Mo.)  548. 

APPLIANCES. 

Liability  of  employer  for  defects.  Me  "Mastw 
and  Servant,"  {{  2,  5. 

APPLICATION. 

For  continuance,  see  "Criminal  Law,"  |  18. 
For  probate  of  will,  see  "Wills,"  {  2. 
Of  assets  in  general,   see  "Marshaling  Assets 
and  Securities." 


APPOINTMENT. 

Of  highway  officer,  see  "Highways,* 
Of  trustee,  see  "Trusts,"  {  2. 


12. 


*Pol]it  annotated.    See  eyllabna. 
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APPORTIONMENT. 

Of  tax.  Ke  "Taxation,"  i  4. 

APPROVAL 

Of  liQuor  dealer's  bond,  see  "Intoxicating  Liq- 
uors," {  8. 

ARBITRATION  AND  AWARD. 

{   1.  SvbadssloB. 

*A  dispute  in  good  faith  l)etween  the  par- 
ties as  to  where  their  dividing  line  runs  is  suf- 
ficient consideration  for  an  agreement  to  8ul>- 
mit  the  dispute  to  arbitration. — Bell  v.  Casey 
(Ky.)  261. 

I  2.     Award. 

'Where  both  parties  acquiesced  in  and  acted 
on  the  award  made  under  the  submission  of  a 
dispute  as  to  the  location  of  the  dividing  line 
between  their  land,  the  location  of  the  line  is 
conclusive,  though  one  of  the  parties  did  not 
build  his  half  of  the  division  fence  within  the 
time  agreed  on.— Bell  v.  Casey  (Ky.)  261. 

In  an  action  to  determine  the  location  of  the 
division  line  t)etween  tracts  of  land,  where  the 
answer  alleged  the  location  of  the  line  by  arbi- 
tration, the  issue  raised  thereby  is  sufficient 
whether  plaintitTs  title  is  derived  from  the 
commonwealth  as  alleged  In  the  original  petition 
or  acquired  by  adverse  possession  as  alleged  in 
the  amendment.— Bell  v.  Casey  (Ky.)  261. 

ARGUMENTATIVE  INSTRUCTIONS. 

See  "Trial,"  i  8. 

ARGUMENT  OF  COUNSEL 

Exceptions  for  purpose  of  review,  see  "Crim- 
inal Law,"  f  30. 

Harmless  error,  see  "Appeal  and  ESrror,"  S  26. 

In  civil  actions,  see  "Trial,"  g  4. 

In  criminal  prosecutions,  see  "Criminal  Law," 
§23. 

Objections  for  purpose  of  review,  see  "Appeal 
and  Error,"  g  B. 

Review  as  dependent  on  presentation  in  lower 
court  of  grounds  of  review,  see  "Criminal 
Law."  i  32. 

Review  as  dependent  on  record  oa  appeal,  see 
"Appeal  and  BJrror,"  {  8. 

ARREST. 

See  "Bail." 

Homicide  in  resisting  arrest,  see  "Homicide," 

S3. 
Warrant  for  arrest  m  extradition  proceedings, 

see  "Extradition,"  <  1. 

9   1.    On  oviailBAl  cbArs^s. 

'Under  Shannon's  Code.  {  6997.  an  officer 
held  without  authority  to  arrest  one  for  unlaw- 
fully carrying  a  pistol  not  in  the  officer's  pres- 
ence.—Hurd   V.    State   (Tenn.)   1064. 

ARREST  OF  JUDGMENT. 

In  criminal  prosecutions,  see  "Criminal  Law," 
i  27. 

ASSAULT  AND  BATTERY. 

Assault  with  deadly  weapon,  see  "Homicide," 

it- 
Assault  with  intent  to  Icill,  see  "Homicide,"  {{ 

4T,  8. 


Construction  and  operation  of  instructions,  see 

"Trial,"  I  11. 
Conviction  of  offense  included  in  that  charged, 

see  "Indictment  and  Information,"  i  5. 
Demonstrative  evidence,  see  "Evidence,"  {  5. 
Impeachment    of   witnesses,    see    "Witnesses," 

13. 
Liability  of  carrier  for  assault  by  servant,  see 

"Carriers,"  g  5. 
Liability  of  master  for  assault  by  servant  see 

"Master  and  Servant,"  {  10. 

{   1.    OlTll  UabUity. 

'Verbal  abnse,  however  insulting,  will  not  Jus- 
tify an  assault — Burley  v.  Menefee  (Mo.  App.) 
120. 

'Petition  in  an  action  for  assault  held  to  suffi- 
ciently plead  loss  of  time  and  earnings. — ^Burley 
v.  Menefee  (Mo.  App.)  120. 

In  an  action  for  personal  injuries,  plaintiff 
was  not  required  to  make  specific  proof  of  physi- 
cal pain  and  suffering,  where  he  showed  that  his 
arm  was  broken,  from  which  the  jury  might 
infer  pain.— Burley  v.  Menefee  (Mo.  App.)  120. 

'In  an  action  for  assanlt,  insulting  language 
of  plaintiff  cannot  be  considered  by  the  jury  for 
the  purpose  of  mitigating  or  reducing  the  actual 
damages. — Burley  v.  Menefee  (Mo.  App.)  120. 

'In  an  action  for  an  assault,  an  instruction 
held  not  objectionable  as  authorizing  a  recovery, 
even  though  defendant  did  not  strike  plaintiff. — 
Burley  v.  Menefee  (Mo.  App.)  120. 

i   2.     Criminal  reaponslblUty. 

Evidence  held  to  sustain  a  conviction  in  a 
prosecution  for  aggravated  assault.— Houston  v. 
State  (Tex.  Cr.  App.)  373. 

An  accused  held  not  guilty  of  aggravated  'as- 
sault.—Vanhouser  V.  State  (Tex.  Or.  App.)  386. 

'Where  an  adult  male  struck  a  woman,  the 
offense  is  an  aggravated  assault. — ^Vanhouser  v. 
State  (Tex.  Cr.  App.)  386. 

In  a  prosecution  for  an  aggravated  assault  on 
a  peace  officer,  defendant  may  be  convicted  of 
simple  assanlt  if  he  did  not  know  that  the  per- 
son assaulted  was  an  officer.— Baker  v.  State 
(Tex.  Cr.  App.)  665. 

On  a  trial  of  an  adult  male  for  aggravated  as- 
sault on  a  female,  a  charge  defining  the  offense 
held  proper.— Sample  v.  State  (Tex.  Cr.  App.) 
685. 

ASSESSMENT. 

Of  compensation  for  proi>erty  taken  for  pub- 
lic use,  see  "Eminent  Domam,"  f  3. 

Of  damages,  see  "Damages,"  {  8. 

Of  expenses  of  public  improvements,  see  "Mu- 
nicipal Orporations,"  {  5. 

Of  tax,  see  "Taxation,"  f  4. 

ASSETS. 

Marshaling,  see  "Marshaling  Assets  and  Se- 
curities.'* 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," {  1. 

ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Brror,"  ||  18,  18. 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  "Assignments  for 
Benefit  of  Creditors." 

Fraud  as  to  creditors,  see  "Fraudulent  Con- 
veyances." 

Priority  of  attachment  over  assignment,  see 
"Attachment,"  |  2. 


*Pot»t  aamoteted.   ■••  syUataa. 
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Tran*fer»  of  particular  species  of  property, 
rights,  or  instruments. 

See  "Judgment,"  {  9;  "Trade-Marks  and  Trade- 
Names,'*  %  2. 

Permit  to  dig  well  on  mining  claim,  see  "Mines 
and  Minerals,"  §  2. 

t    I.    Requisites  and  TaUdlt7> 

*An  assignment  of  a  cliose  in  action  is  not 
complete  as  to  tlie  debtor  or  tliird  persons,  un- 
til notice  thereof  has  been  given  to  tl)e  debtor. 
—Dillingham  v.  Traders'  Ins.  Co.  (Tenn.)  1148. 

t   2.    Oi^eratlon  and  efleet. 

An  assignment  by  an  Illinois  insurance  com- 
pany to  a  receiver  in  that  stat?  held-  not  ef- 
fective to  vest  in  the  receiver  the  title  to  credits 
in  Tennessee. — Dillingham  v.  Traders'  Ins.  Co. 
(Tenn.)  1148. 

$  3.    Action*. 

The  complaint  in  an  action  by  an  assignee  to 
recover  on  the  assigned  claim  held  to  state  a 
cause  of  action.— House  v.  Wells  (Tex.  Civ. 
App.)  196. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  "Bankruptcy." 

Action  by  trustee  in  bankruptcy  to  compel  set- 
tlement of  accounts  of  assignee  for  creditors, 
see  "Bankruptcy,"  {  1. 

Depositions  in  suit  for  accounting  by  assignee, 
see  "Depositions." 

Right  of  assignee  for  benefit  of  creditors  to  trial 
by  jury  in  proceedings  to  compel  settlements, 
see  "Jury,"  8  1. 

%   1.    Administration  of  asslcned  estate. 

The  error  of  the  court  in  proceedings  involv- 
ing an  assignment  for  the  benefit  of  creditors 
heUt  not  available  to  a  creditor  of  the  assignor 
appealing  from  the  judgment. — Miller  Supply 
(JO.  V.  Louisa  Water  Co.'s  Assignee  (Ky.)  870. 

*An  assignee  for  the  benefit  of  creditors  held 
bonnd  to  exercise  the  care  that  an  ordinarily 
prudent  person  would  use  in  his  own  affairs. 
— Comingor  v.  Louisville  Trust  Co.   (Ky.)  950. 

Evidence  held  to  show  that  an  assignee  for 
the  benefit  of  creditors  was  guilty  of  gross  mis- 
conduct in  the  management  of  the  estate,  ren- 
dering him  liable  for  the  losses  sustained. — 
Comingor  v.  Louisville  Trust  Co.  (Ky.)  950. 

%  Z.     Rights  and  remedies  of  creditors. 

Sellers  of  goods  held  entitled  to  a  lien  on  the 
assignment  of  the  buyer  for  the  benefit  of  cred- 
itors.—Miller  Supply  Co.  v.  Louisa  Water  Co.'s 
Assignee  (Ky.)  870. 

Creditors  of  an  assignor  for  the  benefit  of 
creditors  who  were  entitled  to  priorities  held  en- 
titled to  a  certain  per  cent,  of  the  proceeds  of 
the  sale  of  the  assignor's  property,  and  to 
share  as  general  creditors  in  the  balance  due, 
as  provided  by  Ky.  St.  1903.  t  74.— Miller  Sup- 
ply Co.  V.  Louisa  Water  Co.  s  Assignee  (Ky.) 
870. 

(   3.    Accountlni;,    settlement,    and    dls- 
clutrgc   of  assignee. 

'Evidence  held  to  show  that  an  assignee  for 
the  benefit  of  creditors  was  guilty  of  gross  mis- 
conduct in  the  management  of  the  estate  suffi- 
cient to  warrant  a  denial  of  compensation  for 
his  services  as  assignee. — Comingor  ▼.  Louis- 
ville Trust  Co.  (Ky.)  950. 

ASSOCIATIONS. 

See  "Beneficial  Associations." 

Applicability  of  instructions  to  case  in  action 

for  expulsion  from  brotherhood,  see  "Trial," 

§9. 
Religions  associations,  see  "Religious  Societies." 


•Members  of  a  voluntary  unincorporated  as- 
sociation can  hold  property  in  no  other  way 
than  through  the  medium  of  trustees  acting  a» 
depositaries  of  the  legal  title,  and  the  equitable 
interest  entitles  each  beneficiary  to  the  same 
voice  in  the  management  and  control  of  the 
property  as  if  he  were  a  joint  owner  and  holder 
of  the  legal  title.— Clark  v.  Brown  (Tex.  Civ. 
App.)  421. 

*The  rights  of  members  of  churches  and  oth- 
er vountary  associations  not  organized  for  com- 
mercial purposes  in  the  pi-operty  held  for  the 
common  use  held  one  of  user  only. — Clark  v. 
Brown  (Tex.  Civ.  App.)  421. 

ASSUMPSIT,  ACTION  OF. 

See  "Work  and  Labor." 

ASSUMPTION. 

Of  risks  by  employ^,  see  "Master  and  Servant," 

{!  5.  9. 
Of  risks  by  passenger,  see  "Carriers,"  f  18. 

ATTACHMENT. 

See  "Execution";   "Garnishment";   "Sequestra- 
tion." 
Eixemptions,  see  "Exemptions." 

§   1.    Nature  and  grounds. 

Removal  or  attempted  removal  of  credits  ow- 
ing to  a  foreign  insurance  company  by  residents 
of  Tennessee  helA  a  ground  for  attachment,  un- 
der Shannon's  Code,  {  5211. — Dillingham  t. 
Traders'  Ins.  Go.  (Tenn.)  1148. 

i   2.    Itvrj,   lien,    and    cnstodj   mad   dis- 
position of  property. 

♦An  attachment  of  a  debt  before  notice  to 
the  debtor  of  an  assignment  thereof  is  en- 
titled to  preference  over  the  assignment. — Dil- 
lingham V.  Traders'  Ins.  Co.  (Tenn.)  1148. 

ATTENDANCE. 

Of  juror,  see  "Jury,"  S  2. 

ATTORNEY  AND  CLIENT. 

Applicability  of  instructions  to  case  in  action 

for  legal  services,  see  "Trial,"  {  9. 
Argument  and  conduct  of  counsel  at  trial  in 

civil  actions,  see  "Trial,"  S  4. 
Argument  and  conduct  of  counsel   at  trial  in 

criminal  prosecutions,   see   "Criminal   Law," 

$23. 
Attorneys  as  public  officers,  see  "District  and 

Prosecuting  Attorneys." 
Attorney's  fees  as  item  of  costs,  see  "Costs," 

§3. 
Attorneys  in  fact,  see  "Principal  and  Agent." 
Exceptions  for  purpose  of  review  of  argument 

of  counsel,  see  "(Jriminal  Law,"  8  30. 
Harmless   error    in   argument   of  counsel,   see 

"Appeal  and  Error."  §  26. 
Illness  of  counsel  as  ground  for  setting  aside 

default  judgment,  see  "Judgment."  8  1- 
Liability  of  county  for  compensation  of  counsel. 

see  "(Jounties,"  i  2. 
Objections  to  argument  of  counsel  for  purpose 

of  review,  see  "Appeal  and  Error."  $  5. 
Review  of  argument  of  counsel  as  dependent  on- 

presentation  in  lower  court  of  grounds  of  re- 
view, see  "Criminal  I>aw,"  5  32. 
Review  ot  argument  of  coun!<el  aa  dependent  on 

record  on  appeal,  see  "Appeal  and  EJrror,"  8  8. 

i   1.    Compensation   and   lien    of   attar- 
ney. 

Exclusion  of  evidence  in  action  for  attorney's 
fee  hel4  proper  in  view  of  pleadings.— Spa^s 
V.  Forrest  (Ark.)  835. 


'Point  annotated.    See  syllabus. 
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Under  a  certain  agreemeDt  with  plaintiff  In 
trespass  to  try  title,  an  attorney  held  entitled  to 
one-lialf  the  land  in  controversy,  notwithstand- 
ing plaintiff's  settlement  with  and  deed  to  a  de- 
fendant.—Wade  V.   Flanary   (Tex.  Civ.  App.) 

OUth 

ATTORNEY  GENERAL 

Quo  warranto  on  relation  of,  see  "Quo  War- 
ranto," {  1. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent."  $$  2,  3. 

Of  corporate  officers  or  agents,  see  "Corpora- 
tions,^* I  6. 

Of  officers  of  bank,  see  "Banl(s  and  Banking," 
8  1. 

Of  officers  of  religious  society,  see  "Religious 
Societies." 

Of  officer  to  make  arrest,  see  "Arrest,"  {  1. 

AUTOMOBILES. 

Use  of  road,  see  "Highways,"  f  3. 

AVOIDANCE. 

Of  deed  by  infant,  see  "Infants,"  |  1. 
Pleading  matter  in  avoidance,  tee  "Pleading," 

AWARD. 

See  "Arbitration  and  Award,"  (  2. 
Of  costs,  see  "Costs,"  i  1. 

BAIL 

i    1.   In  orlmliiAl  proseontlons. 

•Certain  facts  held  not  a  surrender  of  a  prin- 
cipal on  a  criminal  bail  bond,  within  tiie  mean- 
ing of  Code  Cr.  Proc.  1895,  art.  3ia— Woodring 
T.  State  (Tex.  Cr.  App.)  371. 

•Under  Code  Cr.  Proc.  1896,  art  318,  re- 
lating to  surrender  of  the  principal  on  a  crim- 
inal ball  bond,  held  no  new  process  is  necessary 
on  surrender  of  the  principal. — Woodring  v. 
SUte   (Tex.  Cr.  App.)   371. 

•To  effect  a  valid  surrender  of  a  principal  on 
a  criminal  bail  bond,  he  must  either  be  actually 
surrendered  into  the  custody  of  the  sheriff  of 
the  conniT  where  he  is  prosecuted,  or  an  affi- 
davit must  be  made  of  a  desire  to  surrender  him 
and  an  order  for  his  arrest  thereby  obtained. — 
Woodring  V.  State  (Tex.  Cr.  App.)  371. 

BAILMENT. 

Particular  tpeciea  of  hailmentt,  and  taOmenU 
incident  to  particular  occupation*. 

See  "Banks  and  Banking,"  {  2;  "Carriers," 
§  2 ;  "Depositaries." 

BANKRUPTCY. 

See  "Assigninents  for  Benefit  of  Creditors." 
Sufficiency  of  instructions  in  action  by  trustee 

in    bankruptcy   to   set  aside   conveyance   of 

bankrupt,  see  "Trial,"  {  8. 

f  1.    Asalciunent,     admlalstratloii,     and 
diatribntioii  of  bmaknipt's  estate. 

Under  Civ.  Code  Prac.  t  21,  and  Bankr.  Act 
.Tuly  1.  1808.  c.  541,  {  47,  30  Stat.  557  [U.  S. 
Comp.  St.  1901,  p.  3438],  a  trustee  in  bank- 
ruptcy held  entitled  to  compel  the  bankrupt's  as- 


signee for  the  benefit  of  creditors  to  settle  hix 
account  as  assignee.— Comingor  v.  Louisville 
Trust  Co.  (Ky.)  950. 

A  petition  by  a  trustee  in  bankruptcy  to  com- 
pel the  bankrupt's  assignee  for  the  benefit  of 
creditors  to  settle  his  account  held  complete 
without  certain  allegations.— Comingor  v.  Louis- 
ville .Trust  Co.  (Ky.)  950. 

•In  an  action  by  a  trustee  in  bankruptcy 
against  the  bankrupt  to  set  aside  conveyances 
as  in  fraud  of  creditors,  the  burden  is  not  on 
plaintiff  to  prove  his  case  by  a  preponderance  of 
the  evidence.— Maffi  v.  Stephens  (Tex.  Civ.  App.) 
1008. 

Held,  that  the  court  did  not  err  in  refusing  to 
modify  a  decree  rendered,  where  a  general  ver- 
dict for  plaintiff  was  rendered  on  evidence  au- 
thorizing a  verdict  for  him  on  two  different 
theories.- Maffi  v.  Stephens  (Tex.  Civ.  App.) 
1008. 

BANKS  AND  BANKING. 

Banks  as  public  depositaries,  see  "Depositaries." 
Bank  discounting  note  as  holder  for  value,  see 

"Bills  and  Notes,"  g  2. 
Best  and  secondary  evidence  as  to  deposits,  see 

"Evidence,"  {  4. 
Competency  of  witnesses  in  action  to  which  a 

bank  is  a  party,  see  "Witnesses,"  1 1. 

{   1.    Baitklas  oorporatloiu  and  asaoela* 
tioms. 

A  bank  president  may  be  authorized  by  the 
directors  to  do  anything  within  the  authority  of 
the  bank's  charter.— Boyd's  Ex'r  v.  First  Nat. 
Bank   (Ky.)  360. 

i  2.    FnnottoBa  and  dealings. 

A  bank  held  liable  for  interest  on  a  deposit 
secured  through  tiie  president's  promise  that  in- 
terest would  be  paid  thereon. — Boyd's  Ex'r  v. 
First  Nat.  Bank  (Ky.)  360. 

In  an  action  to  recover  interest  on  a  bank  de- 
posit, evidence  hdd  to  show  that  defendant 
iMtnk  s  president  agreed  to  pay  interest.— Boyd's 
Ex'r  V.  First  Nat.  Bank   (Ky.)  360. 

A  bank  may  establish  the  withdrawal  of  a 
deposit  by  the  checks  signed  by  the  depositor 
or  by  the  entries  in  its  books  proven  as  required 
by  Civ.  Code  Prac.  |  60a— Leonora  Nat.  Bank 
V.  Ragland's  Adm'r  (Ky.)  8.54. 

Evidence  held  to  sustain  a  finding  that  the 
drawer  of  a  draft  did  not  have  sufficient  funds 
in  defendant  bank  to  require  payment  of  the 
draft.— Gibbs  Nat.  Bank  v.  Citizens'  Bank  (Tex. 
Civ.  App.)  776. 

Evidence  held  to  sustain  findings  that  the 
drawer  of  a  draft  was  not  authorized  to  over- 
draw his  account,  that  the  draft  was  not  ac- 
cepted by  the  drawee,  and  that  the  drawee  was 
not  estopped  to  deny  the  drawer's  authority  to 
draw  the  draft,  nor  its  own  liability  thereon. — 
Oibbs  Nat.  Bank  v.  Citizens'  Bank  (Tex.  Civ. 
App.)  776. 

BAR. 

Of  action  by  former  adjudication,   see  "Judg- 
ment." i  7. 
Of  dower,  see  "Dower,"  g  1. 

BAHERY. 

See  "Assault  and  Battery." 


BAWDY  HOUSE. 


See  "Disorderly  House." 
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BENEFICIAL  ASSOCIATIONS. 

See  "AssociationB." 

Harmless   error,   in   admission   of   eridence   in 

action  for  expulsion  of  member,  see  "Appeal 

and  Elrror,"  f  26. 

A  secretary  of  a  subordinate  lodge  of  a  mu- 
tual benefit  society  acts  as  the  agent  of  the  sub- 
ordinate lodge  and  its  members,  and  not  of  tlie 
grand  lodge,  in  sending  up  assessments. — Grand 
Lodge  Umted  Brotliers  of  Friendship  of  Texas  v. 
WUUams  (Tex.  CIt.  App.)  195. 

*A  forfeiture  of  the  rights  of  a  subordinate 
lodge  of  a  mntual  benefit  society  held  unauthor- 
ized because  not  in  accordance  with  the  laws 
of  the  order.— Grand  Lodge  United  Brothers  of 
Friendship  of  Xexaa  ▼.  Williams  (Tex.  Civ. 
App.)  196: 

Held,  that  a  beneficial  association  had  no 
right  to  expel  a  member  for  testifying  in  a 
<»u»e.— St  Louis  Southwestern  Ry.  C5o.  of  Tex- 
as ▼.  Thompson   (Tex.  Civ.  App.)   463. 

'Held,  that  a  member  of  a  fraternal  associa- 
tion need  not  exhaust  his  remedies  within  the 
order  Iwfore  suing  for  wrongful  expulsion. — St. 
Louis  Southwestern  Ry.  Co.  of  Texas  v. 
Thompson  (Tex.  Civ.  App.)  453. 

In  an  action  for  wrongful  expulsion  of  plain- 
tiff from  a  fraternal  association,  instructions 
Md  erroneous.— St.  Louis  Southwestern  Ry. 
Co.  of  Texas  V.  Thompsoa  (Tex.  Civ.  App.) 
453. 

•In  an  action  for  damages  for  wrongful  ex- 
pulsion from  a  fraternal  association,  held,  that 
a  policy  of  insurance  forfeited  by  such  expul- 
sion and  the  forfeiture  of  a  membership  card, 
which  enabled  the  holder  to  travel  by  rail  with- 
out paying  fare,  were  properly  considered  on 
the  question  of  damages.— St.  Louis  Southwest- 
ern By.  Co.  of  Texas  v.  Thompsoa  (Tex.  Civ. 
App.)  463. 

Held,  further,  that  plaintiff  was  not  limited 
to  recovery  of  nominal  damages.— St.  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Thompson 
(Tex.  Civ.  App.)  453. 

In  an  action  for  damages  for  wrongful  ex- 
pulsion of  plaintiff  from  a  beneficial  order,  cer- 
tain evidence  held  admissible.— St.  Louis  South- 
western Ry.  Co.  of  Texas  v.  Thompson  (Tex. 
Civ.  App.)  453. 

In  an  action  for  the  publication  of  an  order 
of  expulsion  of  plaintiff  from  an  association 
in  the  association's  journal,  defendant  cannot 
claim  protection  on  the  ground  that  the  publica- 
tion was  privileged. — St.  Louis  Southwestern 
Ry.  Co.  of  Texas  v.  Thompson  (Tex.  Civ. 
App.)  453. 

In  an  action  for  the  wrongful  expulsion  of 
plaintiff  from  a  beneficial  order,  evidenre  tend- 
mg  to  show  that  the  expulsion  was  instigated 
by  defendant  held  sufficient  to  justify  submis- 
sion to  the  Jnry. — St.  Louis  Southwestern  Ry. 
Co.  of  Texas  y.  Thompson  (Tex.  Civ.  App.) 
453. 


BEST  AND  SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Eividence,"  |  4. 


BIAS. 

Of  Juror,  see  "Jury."  f  8. 

Of  witness,  see  "Witnesses,"  H  1.  3. 

BILL  OF  EXCEPTIONS. 

See  "Exceptions,  Bill  of." 

BILL  OF  EXCHANGE. 

See  "Bills  and  Notes." 

BILL  OF  UDING. 

See  "Carriers,"  1.2. 

BILLS  AND  NOTES. 

Applicability  of  instructions  to  case  in  action 
for  money  paid  on  draft,  see  "Trial,"  i  9. 

Applicability  of  instructions  to  case  in  action 
on  note,  see  "Trial,"  |  9. 

Drafts  attached  to  bills  of  lading,  see  "Car- 
riers," i  2. 

Forgery  of  bill  or  note,  see  "Forgery." 

Guaranty  of  note,  see  "Guaranty,"  {  1. 

Premium  notes,  see  "Insurance,"  i  6. 

I  1.     Beqnlsltss  and  rmUiitj. 

*In  an  action  by  the  assignee  of  a  note,  ex- 
ecuted and  payable  in  another  state,  aj^inst 
the  maker,  the  fact  that  the  note  was  assigned 
to  plaintiff  in  this  state  would  not  make  the 
laws  of  this  state  controlling  as  to  its  validity. 
— Amett  V.  Pinson  (Ky.)  852. 

*Ky.  St  1903,  i  4223,  relating  to  the  validi- 
ty of  peddler's  notes,  does  not  apply  to  notes 
executed  and  payable  without  the  state. — Ar- 
nett  V.  Pinson  (Ky.)  852. 

A  partial  payment  on  a  note,  held,  under  the 
circumstances,  not  to  be  deemed  a  waiver,  es- 
toppel, or  ratification.— Slaughter  v.  Ditto  (Ky.) 
882. 

*A  note  given  for  the  purchase  price  of  a 
liorse  held  procured  by  fraud,  and  not  enforce- 
able against  the  makers.— Elgin  City  Banking 
Co.  V.  Hall  (Tenn.)  1068. 

(   2.    Blchts  and  llabllltlss  on  tadmrse- 
ment  or  transfar. 

Where  the  maker  of  a  note  executes  it  l>e- 
lieving  it  to  be  a  different  contract  and  is  guilty 
of  no  negligence,  he  is  protected  against  an 
innocent  holder  for  value. — New  Madrid  Banking 
Co.  V.  Poplin  (Mo.  App.)  116. 

A  note  held  valid  against  the  maker  in  favor  of 
one  who  purchased  before  maturity  for  value 
and  in  good  faith.— New  Madrid  Banking  Ca 
V.  Poplin  (Mo.  App.)  115. 

•Signing  a  note  without  having  it  read,  held 
such  carelessness  that  the  maker  could  not  de- 
fend against  an  innocent  holder,  on  the  ground 
of  fraud.— First  Nat  Bank  v.  Hall  (Mo.  App.) 


pcnilCCTC  Under  Acts  1899,  p.  148,  c.  94,  (  38,  and  in- 

»»f*''^*'««  dependent    thereof,   an   indorsement  of   a  note 

.See  "Wills."  without  recourse  held  not  sufficient  to  put  the 

purchaser  thereof  on  notice.— Elgin  City  Bank- 
hig  Co.  V.  Hall  (Tenn.)  1068. 

•Under  Acts  1809.  p.  146,  c.  94.  {  25.  a  bank 
discounting  a  note  and  obtaining  credit  in  favor 
of  the  indorser  in  a  bank  for  the  amount  of 
the  paper  is  a  holder  for  value.— Elgin  City 
Banking  Co.  v.  Hall  (Tenn.)  1068. 

DpTTIUfS  'A  purchaser  of  commercial  paper  for  value 

Ml.  I  ■  II1U.  j^j^j  jjj  j^g  course  of  trade  defined.— Elgin  City 

:See  "Gaming."  Banking  Co.  v.  HaU  (TennJ  106S. 

'Polftt  aiwatsted.   ■••  syllalnu. 
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*A  bank  dlscountinK  a  note  and  crediting  tlie 
■mount  thereof  on  the  indoner's  account  with- 
out paying  to  him  any  value,  is  not  a  Iwna  fide 
purcnaser  for  value.— Elgin  City  Banking  Co. 
T.  Hail  Clam.)  106S. 

t  3.    P«yaaMit  and  diaelutrs*. 

Facts  considered,  and  held  to  show  that  a 
bank  on  which  a  draft  was  drawn  in  favor  of 
a  seller  of  cattle  by  the  buyer  thereof  paid  the 
draft  under  a  mistake  of  fact  induced  by  the 
representations  of  the  seller.— First  State  Bank 
V.  McOaughey   (Tex.  Civ.  App.)  475. 

{   4.    Aetlona. 

Evidence  held  to  support  a  finding  that  an  as- 
signment under  which  plaintiff  claimed  to  own 
a  note  was  fraudulent  and  void.— Button  t. 
Benfro  (Ky.)  289. 

*By  an  order  of  this  court,  the  affirmative 
matters  in  all  pleadings  are  traversed  of  rec- 
ord, and,  though  an  allegation  in  an  answer  was 
not  denied,  it  stood  denied  on  the  record,  and 
it  was  necessary  for  defendant  to  prove  the 
facts  alleged.— Arnett  v.  Pinson  (Ky.)  652, 

*Wbere  defendants  alleged  want  of  considera- 
tion and  fraud  as  defenses,  in  an  action  against 
them  as  makers  of  a  note,  the  burden  was  on 
them  to  prove  the  defenses  alleged.— Arnett  r. 
Pinson  (Ky.)  852. 

*In  an  action  on  a  note  against  the  maker, 
the  burden  held  on  plaintiff  to  show  that  he  ob- 
tained the  note  before  maturity  for  value  and 
in  good  faith.— New  Madrid  Banking  Co.  v. 
Poplin  (Mo.  App.)  115. 

*An  indorsee  suing  the  makers  of  a  note  held 
required  to  prove  that  it  is  a  holder  for  value. 
—Elgin  CHty  Banking  Co.  v.  Hall  (Tenn.)  1068. 

A  iMtnk  pnrcliasing  a  note  held  not  a  holder 
for  value.— Elgin  City  Banking  Co.  v.  Hall 
(Tenn.)  1068. 

Plaintiff  held  not  entitled  to  recover  under  the 
pleadings  and  proof  that  defendant  did  not 
execute  the  check  in  suit,  notwithstanding  the 
acknowledged  execution  of  a  smaller  check. — 
Cleveland  v.  Taylor  (Tex.  Civ.  App.)  1037. 

Any  implication  of  ownership  of  drafts  in  a 
bank  because  of  possession  held  subject  to  be 
disproved  by  evidence  that  the  bank  merely 
had  the  drafts  for  collection. — National  Bank  of 
Commerce  of  Minneapolis  v.  Botan  Grocery  Co. 
(Tex.  Civ.  App.)  119^ 


BOARDS. 

Liability  of  state  for  false  statements  by  mem- 
ber of  lioard  of  prison  commissioners,  see 
"States,"  S  1. 

Of  school  trustees,  see  "Schools  and  School 
Districts,"  (  1. 


BONA  FIDE  PURCHASERS. 

Of  bill  of  exchange  or  promissory   note,   see 

''Bills  and  Notes,"  f  2, 
Of  land,  see  "Vendor  and  Purchaser,' 


«2. 


BONDS. 


Correction  of  Judgment  of  forfeiture  of  recog- 
nizance b<Mid,  see  "Judgment,"  i  4. 

Harmless  error  in  acti<m  on,  see  "Appeal  and 
Error,"  «  26. 

Liquor  dealers'  bonds,  see  "Intoxicating  Liq- 
uors," f  3. 

Of  school  district,  see  "Schools  and  School  Dis- 
tricts," f  1. 

Soreties  on  bonds,  see  "Principal  and  Surety." 


Bond*  in  judicial  proceeditiffi. 

See  "Appeal  and  Error,"  5§  6,  30;  "Bail" ;  "Re- 
plevin,^' If  1,  6;    "Sequestration." 

Appeal  or  writ  of  error,  see  "Criminal  Law," 
1  31. 

f   1.    Ooastraetioa  *ad  operatioii. 

A  building  contractor  held  not  liable  under  his 
bond  to  one  who  sold  the  material  to  a  subcon- 
tractor.—Berger  Mfg.  Co.  V.  Lloyd  (Mo.)  52. 

Statutory  bonds  executed  In  the  form  pre- 
scribed ^y  the  statute  are  to  be  construed  as 
though  the  law  requiring  and  regulating  them 
was  written  in  them  as  respects  the  rights  of 
both  principal  and  surety.— Zellars  r.  Nation- 
al Surety  (jo.  (Mo.)  548. 

BOUNDARIES. 

Arbitration  of  boundary  dispute,  see  "Arbitra- 
tion and  Award,"  H  1,  2. 

Matters  concluded  by  judgment  fixing  bound- 
ary, see  "Judgment,"  {  8. 

Of  school  district,  see  "Schools  and  School  Dis- 
tricU,"  I  1. 

i    1.   Oeserlptioii. 

'Where  a  survey  calls  for  natural  objects, 
established  lines,  or  recognized  comers,  it  must 
be  run  to  such  iralnts,  and  it  is  immaterial  that 
in  doing  so  the  boundary  is  made  to  embrace 
a  much  larger  area  than  is  called  for.— Alex- 
ander V.  Hill  (Ky.)  225. 

'Where  there  is  a  conflict  between  the  course 
and  distance  and  recognized  objects  establish- 
ing the  boundary  lines  of  a  survey,  course  and 
distance  must  yield  to  the  natural  objects  and 
established  boundaries  of  other  tracts  called  for. 
—Alexander  v.  Hill  (Ky.)  225. 

'Where  the  courses  and  distances  called  for 
in  a  patent  when  run  do  not  close  the  survey, 
the  courses  must  be  preserved  and  distances 
sacrificed  in  order  to  make  the  survey  close, 
when  it  can  be  done.— Brashears  t.  Joseph 
(Ky,)  307. 

'Where  a  survey  calls  for  the  lines  of  anoth- 
er survey,  courses  and  distances  must  yield,  so 
that  the  survey  may  run  with  the  lines  called 
for.— Brashears  v.  Joseph  (Ky.)  307. 

'Where  a  survey  calls  for  a  marked  comer  of 
a  prior  survey,  the  course  and  distance  must 
yield  if  it  is  necessary  in  order  to  reach  that 
corner.— Brashears  v.  Joseph  (Ky.)  307. 

'In  determining  boundaries,  marked  corners 
are  the  most  satisfactory  .evidence,  then  natural 
objects  not  marked,  such  as  a  stream,  ridge,  or 
cliff,  then  calls  for  the  lines  of  other  patents 
which  are  of  record  and  susceptible  of  definite 
and  certain  location,  then  courses,  and,  lastly, 
distances.— Brashears  v.  Joseph  (Ky.)  307. 

'In  ascertaining  boundaries,  in  the  absence 
of  any  other  controlling  influence,  attention 
should  be  given  to  the  figure  of  the  survey,  as 
shown  on  the  original  plat. — ^Brashears  v.  Jo- 
seph  (Ky.)  307. 

'Certain  evidence  as  to  courses  and  distances 
held  insuflicient  to  control  a  certain  call  and  a 
course  therefrom.— Louisville  &  N.  R.  Co.  v. 
EUiston  (Ky.)  858. 

'A  deed  Involving  a  controversy  as  to  a 
boundary  parallel  with  a  railroad  construed, 
and  the  location  of  a  certain  call  determined.— 
Louisville  &  N.  R.  0>.  t.  Elliston  (ICy.)  858. 

'Corner  marked  by  stake  held  to  control  calls 
for  course  and  distance  in  plat. — Werkheiser  v. 
Foard  (Tex.  Civ.  App.)  983. 

I   ft.    EvidoBoe,    Msoertainment,    and    es- 
iaUlshineiit. 

'In  a  suit  to  quiet  title,  evidence  heild  to  show 
that  the  Iwginnlug  corner  of  plaintiff's  survey 
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wM  correctly  located  by  the  chancellor. — Alexan- 
der y.  HiU  OS^.)  225. 

In  trespass,  the  bonndary  line  as  fixed  by  the 
trial  court  held  to  be  different  from  that  fixed 
by  a  former  judgment— South   v.   Back  (Ky.) 

*"Margin  of  railroad"  defined.— Louisville  ft 
N.  R.  Co.  T.  Elliston  (Ky.)  858. 

In  view  of  Civ.  Code  Prac.  |  671,  a  motion 
for  an  order  of  survey  held  properly  overruled 
in  an  action  to  recover  for  timoer  wrongfully 
taken  by  defendants  from  plaintiffs'  land. — Den- 
nis Bros.  V.  Strunk  (Ky.)  957. 

*When  there  is  a  dispute  as  to  the  location  of 
the  true  boundary  line  between  two  adjoininfc 
proprietors,  or  where  the  line  is  uncertain,  and 
they  are  Ignorant  of  its  true  location,  and  by 
agreement  they  fix  upon  a  permanent  boundary 
line  and  take  possession  in  pursuance  thereof, 
then  the  agreement  is  valid  and  binding  on  the 
parties  thereto  and  those  claiming  under  them. — 
Reynolds  v.  Hood  (Mo.)  80. 

'Testimony  held  insufficient  to  establish  a 
boundary  by  agreement  or  create  an  estoppel.— 
Hunter  v.  Malone  (Tex.  Civ.  App.)  709. 

*A  tenant  or  subtenant  bad  no  authority  as 
sudi  to  bind  the  owner  of  the  land  by  an 
agreement  as  to  boundaries  with  an  adjoining 
owner.— Hunter  t.  Malone  (Tex.  Civ.  App.) 
709. 

'Designation  of  boundary  line  held  insufficient 
to  bind  the  owner,  independent  of  adverse  hold- 
ing or  limitations.— Hunter  v.  Malone  (Tez. 
Civ.  App.)  709. 

*In  order  to  establish  a  boundary  by  agree- 
ment or  create  an  estoppel,  somebody  must 
have  been  misled  to  their  injury,  and  mere  ac- 
quiescence in  a  boundary  line,  where  no  one 
has  been  induced  to  change  his  situation  for  a 
period  short  of  the  longest  period  of  limitation, 
would  not  be  sufficient. — Hunter  v.  Malone  (Tex. 
Civ.  App.)  709. 

*A  person  allowing  another  to  build  partly 
on  bis  homestead  held  not  estopped  to  assert 
his  true  boundary.— Werkheiser  v.  Foard  (Tex. 
Civ.  App.)  983. 

BREACH. 

Of  contract,  see  "Contracts,"  §  3;  "Sales."  t  4. 
Of  contract  of  carriage,  see  "Carriers,"  |  3. 
Of  covenant,  see  "Insurance,"  i  6. 
Of  warranty,  see  "Sales,"  §S  5,  7. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  §  19. 

BROKERS. 

See  "Principal  and  Agent." 

Insurance  brokers,  see  "Insurance,"  {  2. 

I    1.    CompensatloB  and  Uen. 

*Where  brokers  found  a  purchaser  ready,  will- 
ing, and  able  to  buy  land  on  the  owner's  terms, 
they  were  entitled  to  their  commissions,  though 
the  deal  fell  through  because  of  a  disagree- 
ment between  the  owner  and  bis  wife. — Purdy 
T.  Wilson  (Mo.  App.)  1124. 

BUILDING  CONTRACTS. 

contractor's  bond,  see  "Bonds,"  {  1. 

BUILDING  REGULATIONS. 

Restraining  violation  of,  see  "Injunction,"  t  1. 


BURGLARY. 

(   1.    ProMontloii  ud  pnnlaluaeat. 

*On  a  trial  for  burglary,  evidence  held  suffi- 
cient to  support  a  finding  that  the  breaking  by 
accused  into  the  dwelling  house  of  another  was 
with  a  felonious  intent  to  commit  a  felony 
therein  authorizing  a  conviction. — State  v.  Horn 
(Mo.)  3. 

•Under  Rev.  St.  1899,  S  1880  [Ann.  St  1906, 
p.  1290],  defining  burglary,  the  jury  in  deter- 
mininj;  the  question  of  the  intent  of  accused 
breaking  into  the  dwelling  house  of  another 
held  not  confined  to  what  accused  said  and 
-I'd  before  the  time  he  actually  entered  the 
house. — State  v.  Horn  (Mo.)  3. 

Under  an  indictment  for  burglary,  an  in- 
struction held  reversible  error  because  authoriz- 
ing a  conviction  for  all  offense  not  charged. — 
Williams  v.  State   (Tex.  Cr.  App.)  371. 

•Evidence  held,  to  sustain  a  conviction  of 
burglary.— Mayberry  v.  State  (Tex.  Or.  App.) 
659;  Shclton  v.  Same,  Id.  679;  Ryan  ▼.  Same, 
Id.  1180;  Bryant  v.  Same,  Id.  1184. 

•Indictment  for  burglary  held  sufficient  as  to 
allegations  of  ownership. — Shelton  y.  State 
(Tex.  Cr.  App.)  679. 

In  a  prosecution  for  burglary,  an  instruction 
held  fully  favorable  to  defendant.— Shelton  y. 
State  (Tex.  Cr.  App.)  679. 

CALENDARS. 

Computation  of  time,  see  "Time." 
Of  causes  for  trial,  see  "Trial,"  |  1. 

CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  Title";  "Beformation  of  Instru- 
ments." 

Rescission  of  contracts  for  sale  of  goods,  see 
"Sales,"  {  3. 

Rescission  of  contracts  for  sale  of  realty,  see 
"Vendor  and  Purchaser,"  |  1. 

Setting  aside  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  g  2. 

i   1.    Pvoeeedlncs  and  relief. 

•A  written  contract  deliberately  entered  into 
and  intelligently  made  will  not  be  set  aside. 
except  on  satisfactory  proof  of  mistake.— Ken- 
nedy y.  Fulton  MercantUe  Co.  (Ky.)  948. 

CARRIERS. 

Applicability  of  instructions  to  case  in  action 
for  breach  of  contract  for  transportation  of 
passengers,  see  "Trial,"  }  9. 

Applicability  of  instructions  to  case  in  action 
for  breach  of  contract  of  transportation,  see 
••Trial,"  §  9. 

Argument  and  conduct  of  coansel  at  trial  in 
action  against  carrier  for  injuries  caused  ^ 
collision,  see  •'Trial,"  i  4. 

Construction  and  operation  of  instructions  in 
action  for  ejection  of  passengers,  see  "Trial," 
I  11. 

Conversion  by  carrier,  see  "Trover  and  Conver- 
sion," I  1.  ,       ^ 

Cross-examination  of  witnesses  in  action  for 
delay  in  transporting  livestock,  see  "Wit- 
nesses," §  2. 

Delivery  of  goods  sold  to  carrier  as  delivery  to 
purchaser,  see  "Sales,"  |  4. 

Form  of  instructions  in  action  for  injuries  to 
passenger,  see  "Trial,"  S  8. 

Harmless  error  in  action  for  delay  in  trans- 
portation of  live  stock,  see  "Appeal  and  Er- 
ror," {  26. 


*FoiBt  aaaotated.    B««  ajrllabu. 


Digitized  by 


Google 


INDEX. 


1219 


Opinion  evidence  in  action  for  delay  In  trans- 
portation of  live  stock,  see  "Evidence,"  i  10. 

Province  of  court  and  Jury  in  general  in  action 
for  ejection  of  passenger,  see  "Trial,"  (  6. 

Province  of  court  and  jury  in  general  in  ac- 
tion for  failure  to  furnish  cars,  see  "Trial," 
«  6. 

Province  of  court  and  jury  in  general  in  action 
for  injuries  to  passenger,  see  "Trial,"  {  6. 

Regulation  of  venue  of  suits  against  carriers  as 
regulation  of  commerce,  see  "Commerce."  I  1. 

Requests  for  instructions  in  action  for  injuries 
to  passenger,  see  "Trial,"  i  10. 

Pufflcieucy  of  evidence  in  general  in  action  for 
injuries  to  paEsenger,  see  "Evidence,"  S  12. 

Taking  case  or  question  from  jury  in  action  ior 
injuries  to  passenger,  see  "Trial,"  f  5. 

Transportation  of  infected  animals,  see  "Ani- 
mals." 

t   !•    Control  and  regnlatlon  of  oonimon 
carriers. 

Act  March  26,  1907  (Laws  1907,  p.  93,  c. 
42),  prohibiting  giving  of  passes  and  free  trans- 
portation by  carriers,  held  not  retroactive. — 
Texas  &  N.  O.  R.  Co.  v.  Wells-Fargo  Express 
Co.  (Tex.  Civ.  App.)  172. 

The  anti-pass  act  (Act  March  26,  190T ;  Laws 
1907,  p.  93,  c.  42),  held  prospective  in  its  opera- 
tion.—Gulf,  C.  &  S.  P.  Ky.  Co.  V.  Wells-Fargo 
Express  Co.  (Tex.  Civ.  App.)  174. 

{   2.    Carrtace  of  (oods. 

•In  order  to  recover  lost  profits  as  special 
damages  from  a  carrier  for  delay  in  the  ship- 
ment of  goods,  the  carrier  at  the  time  of  the 
delivery  of  the  shit>ment  to  it  must  have  notice 
of  the  use  for  which  the  goods  are  intended, 
or  the  character  of  the  goods  must  be  such  that 
such  may  be  reasonably  inferred  therefrom. — 
Brand  v.  Illinois  Cent.  E.  Co.   (Ky.)  356. 

The  acceptance  by  a  connecting  carrier  of  a 
car  load  of  buggies  for  delivery  is  not  notice  to 
the  carrier  that  the  only  time  buggies  could  be 
sold  at  the  place  of  delivery  was  between  April 
4th.  the  time  the  buggies  should  have  been 
delivered,  and  April  ITth,  when  they  were  de- 
livered, so  as  to  be  a  basis  of  the  recovery  of 
loss  of  profits  by  the  dela.v  in  shipment. — Brand 
V.  Illinois  Cent  R.  Co.  (Ky.)  3^. 

Notice  to  an  initial  carrier  that  goods  are 
to  be  used  for  a  certain  purpose  at  the  place 
of  delivery  is  not  notice  to  the  connecting  car- 
rier of  such  use  so  as  to  be  a  basis  of  a  recov- 
ery of  loss  of  profits  caused  by  delay  in  ship- 
ment— Brand  v.  Illinois  Cent  B.  Co.  (Ky.) 
856. 

•Measure  of  damages  from  loss  of  freight, 
in  absence  of  special  circumstances,  held  to  be 
value  of  property  at  destination,  less  cost  of 
carriage ;  value  at  destination  being  market 
value,  or,  if  none,  then  the  reasonable  value. — 
Wilson  V.  St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.) 
612. 

A  buyer  of  a  draft  drawn  for  the  price  of 
goods  with  bill  of  lading  attached  held  to  ac- 
quire a  special  property  in  the  property  included 
in  the  bill  of  lading.— Third  Nat  Bank  of  St 
LouU  V.  Hays  (Tenn.)  1060. 

A  delivery  of  a  bill  of  lading  held  a  symbolic 
delivery  of  the  property  which  it  represents. — 
Third  Nat  Bank  of  St  Louis  v.  Hays  (Tenn.) 
1060. 

Where  a  consignor  drew  sight  drafts  against 
the  goods  in  favor  of  a  bank  and  attached  the 
bills  of  lading,  the  bank  was  entitled  to  recover 
the  amount  paid  for  the  drafts  with  interest,  as 
against  attaching  creditors.— Third  Nat  Bank 
of  St  Louis  vTHays  (Tenn.)  1060. 

Carrier  receiving  a  loaded  car  from  the  con- 
•ignor  on  another  railroad  company  is  not  re- 


qnired  to  inspect  the  manner  of  loading.— Onlf, 
W.  T.  &  P.  Ry.  Oo.  V.  Wittnebert  (Tex.)  150. 

•A  carrier  receiving  a  car  as  loaded  or  a 
package  as  prepared  is  not  liable  for  damages 
arising  from  a  defect  in  the  loading  or  packing 
by  the  consignor.— Gulf,  W.  T.  &  F.  Ry.  Co.  v. 
Wittnebert  (Tex.)  150. 

Facts  held  not  to  show  a  carrier  to  have  been 
guilty  of  collecting  an  excessive  freight  rate. — 
Texas  Cent  Ry.  Co.  v.  Kerns  (Tex.  Civ.  App.) 
187. 

i  3.    Carriage  of  Uto  atoek. 

*A  shipper  of  ho^  held  damaged  by  a  car- 
rier's breach  to  deliver  them  at  their  destina- 
tion, unless  he  realized  as  much  by  their  sale 
where  delivered  as  he  would  have  realized  from 
the  expected  sale  at  destination. — Wilson  v.  St. 
Louis  &  S.  F.  R.  Co.  (Mo.  App.)  612. 

*An  instmction  as  to  the  care  required  by  a 
railway  company  in  transporting  live  stock  held 
not  misleading. — San  Antonio  ft  A.  P.  Ry.  Co.  v. 
Martin  (Tex.  Civ.  App.)  981. 

*A  petition  in  an  action  against  a  carrier  for 
delay  in  transporting  cattle  held  sufficient — San 
Antonio  &  A.  P.  Ry.  Co.  v.  Martin  (Tex.  Civ. 
App.)  981. 

In  an  action  for  damage  to  cattle  by  defend- 
ant's negligent  delay  in  transporting  them,  a 
stipulation  in  the  contract  of  transportation 
making  the  measnre  of  damages  for  loss  the 
value  of  the  cattle  at  the  time  and  place  of 
shipment  held  not  binding  where  there  was  no 
consideration  for  such  provision. — St  Louis,  I. 
M.  &  S.  Ry.  Co.  v.  Rogers  (Tex.  Civ.  App.) 
1027. 

*In  an  action  for  loss  from  negligent  delay  in 
furnishing  cattle  cars  and  in  transporting  cat- 
tle to  market,  the  evidence  held  sufficient  to 
warrant  a  finding  that  defendant's  freight  agent 
had  authority  to  agree  to  furnish  the  cars.— St 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Boahear  (Tex.  Civ. 
App.)  1032. 

In  an  action  for  negligent  delay  in  furnishing 
cars  as  agreed  for  transporting  cattle  to  market, 
where  there  was  evidence  tending  to  show  a  - 
ratification  by  the  company  of  an  agreement  of 
defendant's  agent  to  furnish  the  cars,  the  issue 
was  properly  submitted  to  the  jury  in  a  cltarge. 
—St.  Louis,  I.  M.  &  8.  Ry.  Co.  v.  Boshear  (Tex. 
Civ.  App.)  1032. 

•Where  the  contract  of  transportation  for 
shipping  live  stock  required  the  shipper  to  give 
the  carrier  notice  of  any  injury  before  unload- 
ing the  stock,  in  an  action  against  the  carrier 
for  injuries  in  transit,  the  burden  was  on  de- 
fendant to  show  that  no  notice  was  in  fact  giv- 
en.—St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Boshear 
(Tex.  Civ.  App.)  1032. 

•In  an  action  for  damages  from  defendants* 
delay  in  transporting  stock  to  market,  plaintiff 
may  recover  for  loss  from  the  stock  being  held 
over.— St  Louis  &  S.  F.  Ry.  Co.  v.  Wilhelm 
(Tex.  Civ.  App.)  1194. 

In  an  action  for  defendants'  delay  in  trans- 
porting sheep  to  market,  the  condition,  weight 
etc.,  of  the  sheep,  and  liie  price  at  which  they 
sold,  were  properly  considered  in  arriving  at 
the  measure  of  daniages.-rSt  Louis  &  S.  F.  Ry. 
Co.  V.  Wilhelm  (Tex.  Civ.  App.)  U94. 

I  4.  Oanrlac*  of  passeacero— Parfona- 
aaeo  of  ooatraot  of  transporta- 
tion. 

•A  passenger  carried  beyond  the  station  of 
her  destination  held  not  entitled  to  maintain  an 
action  for  the  damages  sustained. — Illinois  Gent. 
R.  Co.  V.  Walker  (Ky.)  27a 

•In  an  action  against  a  carrier  for  carrring 
a  passenger  beyond  her  station,  plaintiff  cannot 
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recover  if  the  negligence  of  the  carrier  was  not 
the  proximate  cause  of  the  injury  sustained, — 
MiiMuri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Morgan 
(Tex.  Civ.  App.)  724. 

In  an  action  against  a  carrier  for  carrying  a 
passenger  beyond  her  station,  an  instruction 
defining  the  duties  of  the  carrier's  employes  to 
call  the  station  held  erroneous. — Missouri.  K. 
&  T.  Ry.  Co.  of  Texas  v.  Morgan  (Tei.  Civ. 
App.)  724. 

In  an  action  against  a  carrier  for  carrying 
a  female  passenger  beyond  her  station,  certain 
evidence  held  admissible  in  view  of  other  evi- 
dence.—Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Morgan  (Tex.  Civ.  App.).  724. 

In  an  action  against  a  carrier  for  injuries 
to  a  female  passenger,  the  refusal  to  give  a 
charge  held  erroneous,  notwithstanding  the 
charge  given.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Morgan  (Tex.  Civ.  App.)  724. 

{  5.   ^—  Personal  lajnrles. 

Rule  stated  as  to  a  carrier's  duty  to  furnish 
safe  and  comfortable  depot  accommodations. — 
Louisville  &  N.  R.  Co.  v.  Daugherty  (Ky.) 
336. 

'Where  a  gripman,  knowing  of  the  peril  of 
a  passenger,  takes  no  precautions  for  lus  safe- 
ty, and  he  is  injured,  the  proximate  cause  of 
the  injury  is  the  negligence  of  the  carrier.— Ves- 
sels V.  Metropolitan  St.  Ry.  Co.  (Mo.  App.)  578. 

*A  railroad  carrying  passengers  on  its  freight 
trains  held  bound  to  the  same  degree  of  care 
as  in  the  operation  of  passenger  trains. — Hawk 
V.  Chicago,  B.  &  Q.  Ry.  Co.  (Mo.  App.)  1119. 

*Sudden  jolts  in  starting  and  stopping  a 
freight  train  which  cannot  be  avoided  by  due 
care  are  assumed  by  a  passenger.— Hawk  v. 
Chicago,  B.  ft  Q.  Ry.  Co.  (Mo.  App.)  1119. 

*It  is  the  duty  of  a  railway  company  to  pro- 
tect a  passenger  from  assault  by  its  trainmen. 
—Keen  v.  St.  Louis,  I.  M.  .&  9.  R.  Co.  (Mo. 
App.)  1125. 

*Railroad  company  7ield  liable  for  injuries  to 
passenger  after  alighting  from  train  by  slip- 
ping down  an  incline  on  a  platform  leading  to 
the  waiting  room. — Missouri,  K.  ft  T.  Ry.  Co. 
of  Texas  v.  Griswell  (Tex.)  806. 

*If  a  street  car  conductor  knew  or  had  rea- 
son to  believe  that  plaintiff  was  about  to  alight, 
and  with  such  knowledge  permitted  the  car  to  be 
started  so  as  to  cause  plaintiff  to  be  thrown 
down  and  injured,  the  company  is  liable  for 
the  injury  if  plaintiff  was  free  from  fault. — 
Bl  Paso  Electric  Ry.  Co.  v.  Boer  (Tex.  Civ. 
App.)  199. 

What  would  constitute  a  high  degree  of  care 
in  starting  a  street  car  stopped  to  turn  a 
switch  where  passengers  were  not  expected  to 
alight  might  not  constitute  such  a  degree  of 
.  care  in  starting  a  car  stopped  at  a  place  for 
passengers  to  get  aboard  and  alight ;  the 
amount  of  the  diligence  re<iuired  depending  on 
the  hazard  involved. — Rapid  Transit  Ry.  Co. 
V.  Strong  (Tex.  Civ.  App.)  394. 

*A  railway  company  is  charged  with  a  high 
degree  of  care  in  furnishing  the  safest  appli- 
ances for  use  by  passengers  in  alighting.— Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Dunbar 
(Tex.  Civ.  App.)  500. 

*A  carrier  is  liable  to  a  passenger  for  in- 
juries resulting  from  a  failure  on  the  part  of 
the  conductor  to  perform  his  duty. — Chicago,  R. 
I.  &  G.  Ry.  Oo.  V.  Poore  (Tex.  Civ.  App.)  504. 

*In  case  of  a  passenger  on  a  freight  train,  the 
carrier  is  held  to  the  exercise  of  the  highest 
reasonable  degree  of  care. — Herring  v.  Galves- 
ton. H.  ft  S.  A.  Ry.  Co.  (Tex.  Civ.  App.)  977. 


{   6.    — ^  Nature  and  form  of  aetioa  for 
neraoaal  lajnrles. 

*An  action  for  tort  or  breach  of  contract  may 
be  brought  by  a  passenger  for  injuries  resulting 
from  derailment  of  a  car. — Sawyer  v.  El  Paao 
ft  N.  B.  Ry.  Co.  (Tex.  Civ.  App.)  7ia 

f  7.    —^  jTurladiotioii  aiid  Tomiio  of  a*> 
tlon.  for  personal  injiirles. 

Laws  N.  M.  1908,  p.  51,  c.  33,  making  it  nec- 
essary to  sue  for  injury  or  death  occurring  in 
the  territory  in  a  territorial  court,  held  not  to 
prevent  the  bringing  of  an  action  in  Texas  on  a 
contract  between  the  carrier  and  a  passenger, 
made  in  Pennsylvania,  for  a  breach  occurring 
in  New  Mexico.— Sawyer  v.  Bl  Paso  &  N.  El. 
Ry.  Co.  (Tex.  Civ.  App.)  718. 

S  8.    —  Pleadins  In.  action  for  peraost- 
al  In^nrles. 

*  A  petition  in  an  action  against  a  carrier  held 
to  supciently  allege  that  its  track  wad  defective. 
— Skiles  V.  St  Lonis,  I.  M.  ft  S.  Ry.  Go.  (Mo. 
App.)  1082. 

*In  an  action  against  a  railroad  for  injuries 
caused  by  a  wreck,  evidence  tending  to  show 
that  the  wreck  was  caused  by  the  acts  of  mali- 
cious persons  not  connected  with  the  railroad 
company  is  admissible  under  a  general  denial. — 
Norton  v.  Galveston,  H.  ft  S.  A.  Ry.  Co.  (Tez. 
Civ.  App.)  1044. 

'Where  plaintifC  in  an  action  against  a  rail- 
road for  injuries  pleads  that  the  rails  had  not 
been  properly  spiked  to  the  ties  and  the  ground 
properly  tamped,  he  cannot  recover  on  other 
grounds.— Norton  v.  Galveston,  H.  ft  S.  A.  Ry. 
Co.  (Tex.  Civ.  App.)  1044. 

I  9.    ^—  Erldenoe  In  action  for  person- 
al Injuries. 

*Where  an  accident  happens  on  a  railroad, 
under  the  doctrine  of  res  ipsa  loquitur,  ordinary 
and  not  gross  negligence  will  be  presumed. — 
Southern  Ry.  O.  m  Kentucky  v.  Brewer  (Ky.) 
936. 

*That  a  sudden  and  vi<dent  jolt  accompanies 
the  stopping  of  a  freight  train  will  not  raise, 
ipso  facto,,  a  presumjption  of  negligence. — Hawk 
v.  Chicago,  B.  &  Q.  Ry.  Co.  (Mo.  App.)  1119. 

*In  an  action  for  Injury  to  a  passenger,  the 
burden  is  on  plaintlfC  to  show  that  the  jolt  to 
which  the  injury  was  due  was  so  sudden  and 
unusual  that  it  besi>oke  negligence. — Hawk  v. 
Chicago,  B.  ft  Q.  Ry.  Co.  (Mo.  App.)  1119. 

*That  a  passenger  on  freight  train  was 
thrown  from  his  seat  by  a  jolt  held  insufficient 
to  raise  a  presumption  of  negligence. — Hawk 
V.  Chicago,  B.  &  Q.  Ry.  Co.  (Mo.  App.)  1119. 

Evidence  in  an  action  for  injury  to  a  pas- 
senger on  a  freight  train  held  not  to  show  .that 
the  jolt  to  which  the  injury  was  due  was  ex- 
traordinarily violent. — ^Hawk  v.  Chicago,  B.  & 
Q.  Ry.  Co.  (Mo.  App.)  1119. 

In  an  action  against  a  railway  company  for 
injuries  to  a  passenger,  held,  that  it  was  improp- 
er to  prove  the  existence  of  a  rule  requiring 
train  crews  to  report  such  accidents. — Hardin 
V.  rt  Worth  &  D.  C.  Ry.  Co.  (Tex.  Civ.  App.) 
490. 

In  an  action  for  injuries  to  a  passenger  while 
alighting  from  defendant's  train,  evidence  as 
to  the  condition  of  the  pavement  several  weeks 
after  the  accident  held  inadmissible. — Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Dunbar  (Tex.  Civ. 
App.)  500. 

*In  an  action  for  an  injury  to  a  passen^r 
caused  by  the  overturning  of  a  stool  on  which 
he  stepi>ed,  evidence  showing  improper  con- 
struction of  such  stool,  and  the  frequency  with 
which  it  turned  and  caused  passengers  to  fall, 
held  admissible.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  t.  Dunbar  (Tex.  Civ.  App.) 
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*In  an  action  a)i;a!nst  a  railroad  for  injaries 
caused  by  a  wreck,  a  defense  that  the  wreck 
wag  caased  by  intentional  tampering  with  the 
track  casts  upon  defendant  the  Inirden  of  prov- 
ing, not  only  that  the  track  was  so  tampered 
with,  bat  that  due  care  had  been  used  io  in- 
specting the  track  so  as  to  discover  the  defects. 
—Norton  v.  Galveston,  H.  ft  S.  A.  Ry.  Co.  (Tex. 
Civ.  App.)  1044. 

In  an  action  for  injuries  to  a  child  passenger, 
evidence  held  to  show  neeligence  of  the  carrier. 
—San  Antonio  ft  A.  P.  Ry.  Co.  v.  Trigo  (Tex. 
Civ.  App.)  1193. 

1 10.  —  Daatages  in.  action  for  perionjil 
injuries. 

*In  the  absence  of  evidence  that  a  railroad 
collision  was  caused  by  the  carrier's  gross  neg- 
ligence, punitive  damages  are  not  recoverable 
by  one  injured  therein.— Southern  Ry.  Co.  in 
Kentucky  v.  Brewer  (Ky.)  936. 

{11.  —  Questions  for  Jnry  in  notions 
for  personal  injnnes. 

In  an  action  for  injuries  to  a  passenger  from 
exposure  to  cold  because  of  obstruction,  the 
question  as  to  unreasonable  or  unlawful  obstruc- 
tion was,  on  conflicting  evidenre,  for  the  jury. — 
Louisville  ft  N.  R.  Co.  v.  Daugherty  (Ky.) 
336. 

'Elvidence  held  sufficient  to  take  the  questions 
of  negligence  of  a  carrier  and  of  contributory 
negligence  of  a  passenger  to  the  jury.— Vessels 
y.  Metropolitan  St.  Ry.  Co.  (Mo.  App.)  578. 

Eividence  to  show  that  the  speed  of  a  car 
was  not  reduced  on  discovering  plaintiff's  danger 
is  sufficient  to  justify  submission  to  the  jury 
of  the  question  whether  the  car  was  running 
rapidly.— Vessels  v.  Metropolitan  St.  Ry.  Co. 
(jfo.  App.)  57a 

*In  an  action  for  injuries  to  a  street  car  pas- 
senger, held,  that  the  court  properly  refused 
to  direct  a  verdict  for  defendant  on  the  ground 
that  there  was  no  substantial  evidence  of  neg- 
ligence.—Cartlicb  T.  Metropolitan  St.  Ry.  Co. 
(Mo.  App.)  584. 

In  an  action  for  injuries  received  while 
alighting  from  defendanrs  street  car,  a  charge 
held  erroneous  as  stating  the  conductor's  duty, 
under  the  circumstances,  instead  of  leaving  the 
question  to  the  jury. — Rapid  Transit  Ry.  Co. 
V.  Strong  (Tex.  Civ.  App.)  394. 

In  an  action  for  injuries  to  a  passenger,  the 
carrier's  negligence  in  directing  him  to  leave 
the  train  to  get  a  ticket,  and  in  starting  the 
train  before  a  reasonable  time  had  elapsed 
within  which  he  could  get  it,  held  properly  sub- 
mitted to  jury.— San  Antonio  ft  A.  P.  Ry.  (3o. 
V.  Trigo  (Tex.  Civ.  App.)  1193. 

In  an  action  for  injuries  to  a  passoiger,  the 
court  did  not  err  in  submitting  facts  concerning 
plaintiff's  endeavor  to  obtain  a  ticket,  as  well 
as  his  act  in  boarding  the  train,  where  such 
acts  constituted  one  transaction. — San  Antonio 
ft  A.  P.  Ry.  Co.  T.  Trigo  (Tex.  Civ.  App.)  H93. 

i  12.  — ^  lastraetions  in  notions  for  per- 
sonal Injnriea. 

*An  instruction  in  an  action  against  a  carrier 
for  injuries  to  a  i>aasenger  held  not  erroneous  as 
failing  to  fix  a  standard  by  which  to  measure 
the  care  required  of  the  carrier.— Skiles  v.  St. 
Lonis,  I.  M.  &  S.  Ry.  Co.  (Mo.  App.)  1082. 

In  an  action  against  a  carrier  for  injuries  to 
a  passenger,  an  instruction  authorizing  a  verdict 
for  defendant  if  the  injury  to  plaintiff  was  the 
result  of  an  accident  held  properly  refused. — 
Skiles  V.  St.  Louis,  I.  M.  ft  S.  Ry.  Co.  (Mo. 
App.)  1082. 

In  an  action  for  injuries  to  a  passenger,  cer- 
tain requested  instruction  held  properly  refused. 


—Missouri.  K.  ft  T.  Ry.  Co.  of  Texas  t,  Cris- 
well  (Tex.)  806. 

In  an  action  for  injuries  received  while  alight- 
ing from  defendant's  street  car,  a  charge  as  to 
the  degree  of  care  required  of  employes  in  stop- 
ping and  starting  a  street  car  held  erroneous. — 
Rapid  Transit  Ry.  Co.  v.  Strong  (Tex.  Civ. 
App.)  394. 

In  an  action  for  injuries  received  while  alight- 
ing from  defendant's  street  car,  a  charge  as  to 
the  degree  of  care  required  of  the  conductor  in 
starting  the  car  at  a  point  not  a  r^ular  stop- 
ping place  held  misleading. — Rapid  Transit  Ry. 
Co.  V.  Strong  (Tex.  Civ.  App.)  394. 

In  an  action  for  injuries  while  alighting  from 
defendant's  street  car,  the  repetition  of  a 
charge  stating  conductor's  duty  in  starting  the 
car  held  erroneous,  as  giving  undue  prominence 
to  the  question.— Rapid  Transit  Ry.  Co.  v. 
Strong  (Tex.  Civ.  App.)  394. 

In  an  action  for  injuries  received  while 
alighting  from  defendant  s  street  car,  a  charge 
which  permitted  plaintiff  to  recover  a  larger 
sum  for  injuries,  loss  of  earning  power,  etc., 
than  that  alleged  in  her  i>etition,  KM  erroneous. 
—Rapid  Transit  Ry.  Co.  v.  Strong  (Tex.  Civ. 
App.)  394. 

In  an  action  for  injuries  to  a  passenger  while 
alighting  from  defendant's  train,  a  charge  held 

Sroperly  refused  as  being  confusing.— Missouri, 
:.  ft  T.  Ry.  Co.  of  Texas  v.  Dunbar  (Tex.  Civ. 
App.)  SOO. 

Charges  on  plaintiiTs  right  to  recover  in  a 
death  action  held  not  to  conflict.— Gulf,  C.  ft  S. 
F.  Ry.  Co.  V.  Farmer  (Tex.  Civ.  App.)  720. 

In  a  personal  injury  case,  evidence  held  to 
warrant  a  charge  submitting  the  issue  whether 
the  train  from  which  the  injured  person  was 
alighting  was  started  suddenly  and  unexpect- 
edly.— Texas  Midland  R,  R.  v.  Ritchey  (Tex. 
Civ.  App.)  732. 

A  charge  held  not  erroneous  as  submitting  as 
an  issue  the  question  whether  the  negligence  of 
a  passenger,  if  established,  necessarily  contrib- 
uted to  his  injury.— Missouri,  K.  4  T.  Ry.  Co. 
of  Texas  v.  Davis  (Tex.  Civ.  App.)  1022. 

In  an  injury  action  against  a  railroad,  evi- 
dence held  not  to  warrant  snbmitting  to  the  Jury 
the  issue  whether  a  wreck  was  caused  by  wreck- 
ers.- Norton  v.  Galveston,  H.  ft  S.  A.  Ry.  Co. 
(Tex.  Civ.  App.)  1044. 

In  an  injury  action  against  a  railroad,  a  spe- 
cial charge  held  not  to  limit  the  degree  of  care 
required  of  the  carrier  by  the  mam  chaige. — 
Norton  v.  Galveston,  H.  ft  S.  A.  Ry.  Co.  (Tex. 
Civ.  App.)  1044. 

8 13.  —  Contributory      ne(Ua;enoe      of 
person  injnred. 

Duty  of  a  female  passenger  to  seek  shelter 
from  the  cold  held  not  to  require  her  to  enter  a 
store  with  an  evil  reputation. — Louisville  ft  N. 
R.  Co.  V.  Daugherty   (Ky.)  886. 

'Contributory  negligence  of  a  passenger  held 
a  question  for  the  jury. — Vessels  v.  MetroiMlitan 
St  Ry.  Co.  (Mo.  App.)  578. 

*A  passenger  by  riding  in  a  dangerous  posi- 
tion does  not  assume  the  risks  resulting  from 
the  failure  of  the  carrier's  servants  to  observe 
due  care  in  the  management  of  the  car. — Ves- 
sels v.  Metropolitan  St.  Ry.  Co.  (Mo.  App.)  578. 

*The  refusal  of  an  instruction  on  the  ques- 
tion of  negligence  in  an  action  against  a  street 
car  company  for  injuries  to  a  passenger  held 
error.- El  Paso  Electric  Ry.  Co.  v.  Boer  (Tex. 
Civ.  App.)   109. 

*A  carrier  in  a  suit  for  injuries  to  a  passen- 
ger carried  beyond  her  station  has  the  Durden 
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of  showing  facti  raising  the  issue  of  contriba- 
tory  negligence.— Missoari,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Morgan  (Tex.  Civ.  App.)  724. 

*The  question  of  a  passenger's  negligence  in 
jumping  from  the  car  step  held  for  the  jury.— 
Texas  Midland  R.  R.  v.  Ritcbey  (Tex.  Civ. 
App.)  732. 

*If  a  train  stops  at  a  station  a  reasonable 
time  for  a  passenger  to  alight  with  safety,  and 
the  passenger,  in  attempting  to  leave  the  train, 
does  not  act  as  a  person  of  ordinary  care  and 
prudence  would  have  acted  under  the  circum- 
stances, and  bis  failure  to  exercise  ordiuaiy 
care  contributes  to  bis  injury,  he  cannot  recov- 
er.—Texas  Midland  R.  H.  v.  Ritchey  (Tex.  Civ. 
App.)  732. 

*A  passenger  cannot  be  held  to  have  assumed 
any  risk  except  that  of  accident  not  arising 
from  any  negligence  of  the  carrier.— Herring  v. 
Galveston,  H.  &  "    '    "      ~  ~' 

977. 


3.  A.  Ry.  Co.  (Tex.  Civ.  App.) 


•A  passenger  on  a  freight  train,  if  injured  by 
the  ordinary  movements  of  the  train  under 
careful  operation,  held  not  entitled  to  recover. 
—Herring  v.  Galveston,  H.  &  S.  A.  Ry.  Co. 
(Tex.  Civ.  App.)  977. 

*In  an  action  for  injury  to  a  passenger,  the 
burden  held  on  the  carrier  to  show  contributory 
negligence.— Herring  v.  Galveston,  H.  &  S.  A. 
Ry.  Co.  (Tex.  Civ.  App.)  977. 

*A  charge  in  an  action  for  injuries  to  a  pass- 
enger held  erroneous,  as  requiring  plaintiff  to 
prove  that  he  had  not  been  guilt;  of  contribu- 
tory negligence,  and  had  not  assumed  the  risk. 
—Herring  v.  Galveston,  H.  &  S.  A.  Ry.  Co. 
(Tex.  Civ.  App.)  977. 

Evidence  of  plaintiff  in  an  action  for  injuries 
due  to  a  cal>008e  on  which  he  was  a  passenger 
being  struck  by  an  engine  held  not  to  raise  the 
question  of  contributory  negligence  so  as  to  im- 
pose on  him  the  duty  to  remove  the  suspicion 
of  his  own  negligence. — Herring  v.  Galveston, 
H.  &  S.  A.  Ry.  Co.  (Tex.  Civ.  App.)  977. 

*A  child  11  years  old  held  not  negligent  as  a 
matter  of  law  in  boarding  a  slowly  moving 
train,  though  he  knew  that  his  act  was  dan- 
gerous.- San  Antonio  &  A.  P.  Ry.  Co.  t.  Trigo 
(Tex.  Civ.  App.)  1193. 

*In  an  action  for  injuries  to  a  child  while 
attempting  to  board  a  railroad  train,  evidence 
hM  to  sustain  findings  that  the  carrier  was 
negligent,  and  that  the  child  was  not  negligent 
—San  Antonio  &  A.  P.  Ry.  Co.  v.  Trigo  (Tex. 
Civ.  App.)  1193. 

(14.  ^^  I!Je«iloii  of  passensers  and  In- 
truders. 

An  instruction  to  find  for  plaintiff,  an  in- 
jured passenger,  in  any  sum  the  jury  believed 
he  was  entitled  to,  not  exceeding  $2,000,  held 
erroneous.— Chesapeake  &  O.  Ry.  Co.  v.  Crank 
(Ky.)  276. 

In  an  action  for  injuries  in  falling  or  being 
thrown  from  a  car  platform  where  a  conductor 
had  put  plaintiff,  an  instruction  fixing  defend- 
ant's liability,  regardless  of  whether  plaintiff 
exercised  ordinary  care,  held  prejudicial  error. 
— CXieeapeake  &  O.  Ry.  Co.  v.  Crank  (Ky.)  276. 

A  conductor  held  to  have  no  right  under  Ky. 
St  1903,  f  806,  to  remove  an  offensive  passen- 
ger, and  require  him  to  stand  on  the  unprotected 
platform.— Chesapeake  &  O.  Ry.  Co.  v.  Crank 
(Ky.)  276. 

Kv.  St.  1903,  i  806,  held  not  to  authorize  a 
conductor  to  put  off  a  sick  passenger,  but  only 
to  apply  to  persons  annoyinz  other  passengers 
voluntarily  or  under  the  influence  of  liquor.— 
Chesapeake  &  O.  Ry.  Co.  t.  Crank  (Ky!)  276. 


*  Where  a  passenger  Is  boisterous  or  offenaire, 
the  conductor  has  a  right  under  Ky.  St  1908,  f 
806,  to  eject  him  after  stopping  where  with  or- 
dinary care  it  would  be  reasonably  safe  to  put 
him  off.— Chesapeake  &  0.  Ry.  On.  r.  Crank 
(Ky.)  276. 

*Where  a  conductor  on  a  train  refused  to 
accept  plaintilTs  ticket,  and  threatened  to  put 
him  off  if  he  did  not  pay  bis  fare^  and  Mid 
his  hands  so  heavily  on  plaintiff  as  to  cause 
pain  and  tend  to  put  him  in  fear  of  further  per- 
sonal violence,  it  appearing  that  any  force  was 
unnecessary,  the  act  was  excessive,  and  would 
support  an  inference  of  malice. — Glover  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.  (Mo.  App.)  106. 

'Measure  of  damages  for  ejection  ofpassenger 
stated.— Glover  v.  Atchison,  T.  &  S.  F.  Ry.  Co. 

(Mo.  App.)  105. 

*In  an  action  for  the  wrongful  ejection  of  a 
passenger,  evidence  on  the  issue  whether  the 
ejection  was  accompanied  by  insult  and  abuse 
held  one  of  fact  for  the  jury.— Glover  v.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  (Mo.  App.)  105. 

*In  an  action  to  recover  for  ejection  from  a 
train  by  the  conductor,  evidence  held  sufficient 
to  take  to  the  jury  the  issues  whether  the  con- 
ductor resorted  to  unnecessary  force  or  was 
guilty  of  insulting  language  or  conduct— Glov- 
er V.  Atchison,  T.  &  S.  t.  Ry.  Co.  (Mo.  App.i 
105. 

*One  boarding  a  train  intending  to  pay  fara 
cannot  be  rightfully  ejected  for  refusing  to  pay 
fare,  where  he  tenders  fare  after  steps  have 
been  taken  to  eject  him. — Beck  v.  Quincy,  O.  & 
K.  C.  R.  Oo.  (Mo.  App.)  132. 

•Rev.  St  1899,  {  1074  [Ann.  St  1906,  p. 
923],  construed,  and  held  violated  on  one  taking 
passage,  intending  in  good  faith  to  pay  his  fare, 
being  ejected  from  a  train  for  nonpayment  of 
fare.- Beck  v.  Quincy,  O.  &  K.  C.  R.  Co.  (Mo. 
App.)  132. 

•A  carrier  is  bound  to  accord  to  a  trespasser 
on  a  train  humane  treatment,  and  cannot  in- 
flict brute  violence  on  him  or  employ  more 
force  than  is  needed  to  eject  him,  and  ejecting 
him  under  circumstances  indicative  of  inhuman- 
ity or  reckless  disregard  of  life  m;iy  entitle 
him  to  an  action.— Beck  v.  Quincy,  O.  &  K.  C. 
R.  Co.  (Mo.  App.)  132. 

•Whether  one  suing  a  carrier  for  wrongful 
ejection  from  a  train  was  a  passenger  or  tres- 
passer held  for  the  jury.— Beck  t.  Quincy,  O. 
&  K.  C.  R.  Co.  (Mo.  App.)  132. 

•In  an  action  against  a  carrier  for  wrongfully 
ejecting  plaintiff  from  a  train,  the  question  of 
malice  on  the  part  of  the  conductor  who  eject- 
ed plaintiff  held  for  the  jury. — Beck  v.  Quincy, 
O.  &  K.  C.  R.  Co.  (Mo.  App.)  132. 

In  an  action  for  a  wrongful  ejection  ot 
plaintiff  from  a  train,  instructions  as  to  the 
effect  of  an  offer  to  pay  fare  and  a  tender  of 
fare  held  not  in  conflict. — Beck  v.  Quincy,  O. 
&  K.  C.  R.  Co.  (Mo.  App.)  132. 

CARRYING  WEAPONS. 

See  "Weapons." 

CASE  CERTIFIED  OR  RESERVED. 

For    determination    of   questions   of   law,   see 
"Appeal  and  Error,"  ft  6,  21. 


CASE  ON  APPEAL 

'Appeal  and  Er- 
'Appeal 


Making  and  settlement,  see 

ror,"  f  10. 
Necessity  for  purpose  ot  review,  see 

and  Error,"  {  9. 


*Foiat  anmotsted.    Be*  •jUalnw. 


Digitized  by 


Google 


INDEX. 


1223 


CATTLL 


See  "Animals." 


CAUSE  OF  ACTION. 

8m  "Action." 

CAVEAT  EMPTOR. 

Application  of  role  to  judicial  sale,  see  "Judi- 
cial Sales." 

CERTIFICATE 

Ortified  copies,  see  "Evidence,"  i  8. 

Of  acknowledgment  of  written  instrument,  see 

"Acknowledgment,"  t  !• 
Of  case  or  question  of  law  for  determination, 

see  "Appeal  and  Error,"  {{  5,  21. 


CERTIORARI. 

To  correct  record  on  appeal,  see  "Appeal  and 
Error,"  {  14. 

I   1.    Nature  *md  cronads. 

*A  resident  and  owner  of  animals  has  such 
A  personal  interest  as  entitles  him  to  apply  for 
a  writ  of  certiorari  to  review  the  election  on  a 
propceition  to  restrain  animals  from  running  at 
large.— State  ex  rel.  Martin  v.  Wilson  (Mo. 
App.)  128. 

Under  Rev.  St.  1895,  art.  332,  orders  of  a 
county  judge  vesting  a  husband  as  survivor  of 
a  communltT  with  control  of  the  community 
property  Aeld  to  constitute  "proceedings  of 
the  county  court,"  which  the  district  court  can 
review  by  certiofari.— Williams  r.  Steele  (Tex.) 
155. 

CHALLENGE. 

To  Juror,  see  "Jury,"  {  3. 

CHAMPERTY  AND  MAINTENANCE. 

'Conveyance  by  successors  in  interest  of 
grantee  in  a  deed  held  not  champertous. — Beh- 
rens  v.  Crawford  (Ky.)  288. 

Acts  190(^  p.  115,  c.  22,  art.  3,  relating  to 
the  forfeiture  of  land  for  the  nonpayment  of 
taxes  for  certain  years,  and  sections  3  and  4 
(pages  119,  121)  thereof,  relating  to  the  eCCect 
of  a  deed  to  the  purchaser  of  the  forfeited  land 
from  the  commonwealth,  and  providing  who 
may  purchase  from  the  commonwealth,  held  not 
to  repeal  or  affect  the  statute  against  champer- 
ty.—Kentucky  Union  Co.  v.  Commonwealth 
(Ky.)  931. 


CHANCERY. 


:See  "Equity.' 


CHARGE. 

By  carrier,  see  "Carriers,"  |  2. 
For  water  rents,  see  "Waters  and  Water  Cours- 
es "  8  2. 
To  jury  in  civil  actions,  see  "Trial,"  {{  6-11. 
To  jury,  in  criminal  prosecutions,  see  "Crint- 
liw,"  {  26. 


inal 


CHARTER. 


CHANGE  OF  VENUE. 

•Of  civil  actions,  see  "Venue,"  {  2. 
Of  criminal  prosecutions,  see  "Criminal  Law," 
14. 

CHARACTER. 

Of  accused  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  8  10. 
Of  witness,  see  "Witnesses,"  g  3. 

•Polat  |tBB«tat«d.   •••  ■jrllaVoK 


Of  municipal  corporations,  see  "Municipal  Cor- 
porations," t  1. 

CHATTEL  MORTGAGES. 

Admissibility  in  evidence,  see  "Evidence,"  (  8. 
Alteration,  sea  "Alteration  of  Instruments." 

I   1.    R«4nlait«a  and  TsUdit7. 

*A  cliattel  mortgage  held  void  for  uncertain- 
ty.—Miller  Supply  Co.  V.  Louisa  Water  Co.'s 
Assignee  (Ky.)  870. 

{   2.    FUiag,  recordlns,  and  reclatratlon. 

'Ordinarily  personal  property  has  the  situs  of 
the  residence  of  the  owner,  and  a  mortgage 
thereof  should  be  recorded  in  that  county.— 
Miller  Supply  Co.  v.  Louisa  Water  Co.'s  As- 
signee (KyO  870. 

CHATTELS. 

See  "Property." 

CHEAT. 

See  "False  Pretenses";    "Fraud." 

CHECKS. 

See  "Bills  and  Notes." 


CHILDREN. 

See  "Adoption"  ;  "Guardian  and  Ward";  "In- 
fants." 

Injuries  to  child  passenger,  see  "Carriers,"  gt 
9,  13. 

CHOSE  IN  ACTION. 

Assignment,  see  "Assignments." 

CHURCHES. 

See  "Religious  Societies." 

CIRCUMSTANTIAL  EVIDENCE, 

Instructions,  see  "Criminal  Law,"  {  25. 


CITATION. 


See  "Process." 


CITIES. 

See  "Municipal  Corporations." 

CITIZENS. 

B]qual  protection  Of  laws,  see  "(Constitutional 
^aw,'^i9..  ...  ._      


Privileges  and  inuuunities,  see  "Constitutional 
Law,''  }  8. 
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CIVIL  RIGHTS. 

See  "Constitntional  Law,"  H  4,  8,  9. 

CLAIM  AND  DELIVERY. 

Se«  "Replevin." 

CUIMS. 

Against  estate  assigned  for  creditors,  see  "Aa- 
signments  for  Benefit  of  Creditors,"  |  2. 

Agrainst  estate  of  decedent,  see  "Executors  and 
Administrators,"  {  3. 

Against  partnersliip,  see  "Partnersliip,"  g  3. 

Against  property  in  hands  of  receiver,  see  "Re- 
ceiTers,^'  §2. 

Mining  claims,  see  "Mines  and  Minerals,"  {  1. 

CUSS  LEGISLATION. 

See  "Oonstitational  Law,"  I  8. 

CLERKS  OF  COURTS. 

Eridence  on  a  trial  for  a  violation  of  Rev. 
St.  188».  t  2110  [Ann.  St.  1906,  p.  1370],  mak- 
ing it  niuawf al  for  the  clerk  of  any  court  to  buy 
any  fee  taxed  as  costs  at  less  than  par  value, 
held  insufficient  to  support  a  conviction. — State 
V.  Wilson  (Mo.  App.)  1086. 

CLOUD  ON  TITLE. 

See  "Quieting  TiUe." 

CLUBS. 

See  "Associations." 

COLUTERAL  AGREEMENT. 

Parol  evidence,  see  "Evidence,"  (  9. 

COLLATERAL  ATTACK. 

On  action  of  county  court  establishing  highway, 

see  "Highways,"  J  1. 
On  execution,  see  "Execution,"  {  2. 
On  finding  of  court  in  taking  over  road  and 

ordering  tolls  for  its  use,  see  "Turnpikes  and 

Toll  Roads,"  {  2. 
On  judgment,  see  "Judgment,"  |  8, 

COLLATERAL  UNDERTAKING. 

See  "Guaranty." 

COLLECTION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," J  2. 
Of  taxes,  see  "Taxation,"  |  6. 

COLOR  OF  TITLL 

To  sustain  adverse  possession,  see  "Adverse 
Possession." 

COMBINATIONS. 

See  "Monopolies,"  {  1. 


COMMERCE. 

Carriage  of  goods  and  passengers,  see  "Car- 
riers.^' 

I   1.    Means  and  atethoda  of  recnlstlom. 

Act  1906  (Gen.  Laws  1906,  p.  29,  c.  25),  regu- 
lating the  venue  of  suits  against  common  car- 
riers,  held  a  proper  exercise  of  the  state's  police 
power,  and  not  a  rwulation  of  interstate  com- 
merce.—St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Boshear 
(Tex.  av.  App.)  1032. 

COMMERCIAL  PAPER. 

See  "Bills  and  Notes." 

COMMISSION. 

Inquisition  of  lunacy,  see  "Insane  Persons,"  |  L 

COMMISSIONERS. 

Liability  of  state  for  false  statements  by  mem- 
ber of  board  of  prison  commissioneis,  sea 
"SUtes,"  {  1. 

Mandamus  to  insurance  commissioner,  see 
"Mandamus,"  i  2. 

Sale  under  decree  of  court  by,  see  "Judicial 
Sales." 

COMMISSIONS. 

Of  broker,  see  "Brokers,"  |  1. 
Of  receiver,  see  "Receivers,"  g  ^ 
Of  trustee,  see  "Trusts,"  {  4. 

COMMON  CARRIERS. 

See  "Carriers." 

COMMON  LAW. 

Construction  of  statutes  with  reference  to,  see 

Master 


"Statutes,"  f  3. 

injuries  to  servant,  see 


Liability  for 

and  Servant,"  (  4. 
Presumption   as   to  judicial    construction,   sea 

"Evidence,"  t  2. 
Rule  as  to  middle  name,  see  "Names." 

COMMON  SCHOOLS. 

See  "Schools  and  School  Districts,"  |  1. 

COMMUNITY  PROPERTY. 

See  "Husband  and  Wife,"  I  4. 

COMPARATIVE  NEGLIGENCE. 

See  "Negligence,"  I  8. 

COMPENSATION. 

For  performance  of  contract,  see  "Contract*," 

^  2. 

For  property  taken  for  public  use,  see  "Emi- 
nent Domain,"  i  2. 

Of  particular  clofie*  of  offioer*  or  other  per*oiw. 

See  "Brokers,"  i  1;  "District  and  ProsecuHng 
Attorneys";    "Receivers,"  (  4. 

Agent,  see  "Principal  and  Agent,"  t  2. 

Assignee  for  benefit  of  creditors,  see  "Assign- 
ments for  Benefit  of  Creditors,"  f  3. 

Attorney,  see  "Attorn^  and  Client,"  f  1. 
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Municipal    offlcen,    see    "MunldiAl    Corpora- 
tions/' i  4. 
Trustee,  lee  "Trasts,"  f  4. 

COMPETENCY. 

Of  eTidence  ia  civ]!   actions,   see   "Eiridence,'' 

(8. 
Of  experts  as  witnesses,  see  "Elvidence,"  |  10. 
Of  jnrors,  see  "Jury,"  |  3. 
Of  witnesses  in  general,  see  "Witnesses,"  |  1. 

COMPLAINT. 

In  criminal  prosecutions,  see  "Criminal  Law," 
t  6 ;    "Indictment  and  Information." 

COMPOSITIONS  WITH  CREDITORS. 

See  "Compromise  and  Settlement." 

COMPROMISE  AND  SETTLEMENT. 

See  "Payment";    "Release." 
By  client,  effect  on  right  of  attorney  to  com- 
pensation, see  "Attorney  and  Client,"  |  1. 

•Where  a  partially  performed  contract  com- 
promising a  claim  is  broken,  the  remedy  is  by 
suit  on  the  broken  compromise  contract. — Whip- 
ple V.  Baker  (Ark.)  830. 

*In  an  action  against  a  railway  company  for 
killing  plaintiff's  intestate,  evidence  held  to  sus- 
tain a  finding  that  a  payment  by  the  railway 
company  and  receipt  therefor  by  plaintiff  was 
not  a  settlement.— Lonisville  &  N.  R.  Co.  t. 
Hoskins'  Admr.  (Ky.)  306. 

COMPUTATION. 

Of  period  of  limitation,  see  "Limitation  of  Ac- 
tions," i  2. 
Of  time,  see  "Time.". 

CONCEALED  WEAPONS. 

See  "Weapons." 

CONCLUSION. 

Of  witness,  see  "Evidence,"  |  10. 

CONCLUSIVENESS. 

Of  award,  see  "Arbitration  and  Award,"  {  2. 
Of  probate  record,  see  "Wills,"  |  2. 

CONDEMNATION. 

Cross-examination  of  witnesses  in  condemna- 
tion proceedings,  see  "Witnesses,"  {  2. 

Taking  property  for  public  use.  see  "Eminent 
Domain." 

CONDITIONAL  SALES. 

See  "Sales,"  t  & 

CONDITIONS. 

Affecting  limitations,  see  "Limitation  of  Ac- 
tions," {  2. 

Condition  precedent  to  action  to  recover  pay- 
ment, see  "Payment,"  g  2. 

In  mortgages,  see  "Mortgages,"  {  3. 


CONFESSION. 

See  "Criminal  Law,"  I  25. 
Admissibility  in  evidence,  see  "Criminal  Law," 
«  16. 

CONFIRMATION. 

Of  judicial  nle,  see  "Judicial  SaleiL* 

CONFLICT  OF  LAWS. 

As  to  liability  for  personal  injuries,  see  "Mas- 
ter and  Servant."  I  1. 
Construction  of  contract,  see  "Contracts,"  {  1. 
Construction  of  note,  see  "Bills  and  Notes,"  1 1. 
Law  governing  action,  see  "Action,"  I  1. 

CONFUSION  OF  GOODS. 

f  1.    Hatwre  aad  •Mtvt. 

*In  a  suit  to  recover  cattle  seized  on  execu- 
tion against  a  third  person,  ^Id,  that  there  was 
no  confusion  of  goods,  and  that  a  charge  there- 
fore erroneously  put  the  burden  of  proof  on  de- 
fendant to  estaDlbh  title  in  such  third  person.— 
Merchants'  ft  Fanners'  Nat.  Bank  of  Ciaco  v. 
Johnson  (Tex.  Civ.  App.)  481. 

CONGRESSIONAL  DISTRICTS. 

Apportionment  of,  see  "United  States,"  i  L 

CONNECTING  CARRIERS. 

See  "Carriers."  i  2. 

CONSIDERATION. 

Of  contract  in  general,  see  "Contracts,"  |  1. 
Of   transfer   of  note,   see   "Bills   and   Notes," 
I  2. 

CONSOLIDATION. 

Of  corporations,  see  "Corporations,"   f   8. 

CONSPIRACY. 

Combinations  to  monopolise  trade,  see  "Monop- 
olies," (  1. 

Evidence  of  acts  and  declarations  of  conspir- 
atoia,  see  "Criminal  Law,"  (  13. 

CONSTITUTION. 

Of  religions  societies,  see  "Religions  Societies."' 

CONSTITUTIONAL  LAW. 

Proviriont  retating  to  particular  tuhjeet*. 

See  "Eminent  Domain,"  f  1;  "Fines";  "For- 
feitures"; "Homestead,'''  S  1;  "Intoxicating 
Liquors,"  H  1,  2;  "Jury.^'  (  1;  "Licenses,** 
i  1;  "Schools  and  School  Districts,"  {1; 
"Taxation,"  |  1. 

Apportionment  of  state  into  congressional  dis- 
tricts, see  "United  States,"  f  1. 

Enactment  and  validity  of  statutes,  see  "Stat- 
utes," f  1. 

Special  or  local  laws,  see  "Statutes,"  i  2. 

(  1.  Ooastmctlon,  operatloa,  and  •&— 
foroenent  of  censtitiitloBal  pro- 
visions. 

*It  is  a  judicial  question  for  the  court  to  de- 
termine whether  or  not  a  given  regulation  i» 
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reasonable,  and  falls  fairly  within  tbe  power  of 
the  Legislature,  and  it  is  the  duty  of  the  court 
to  interfere  when  the  police  power  is  unreason- 
ably exercised.— Williams  v.  State  (Ark.)  838. 

*It  is  the  duty  of  the  court  in  testing  the  va- 
lidity of  a  given  regulation  in  exercise  of  the 
police  power  to  resolve  all  doubts  in  favor  of  the 
legislative  action.— Williams  v.  State  (Ark.)  838. 

{   8.    DiatrlbntloB  of  KOTomBtental  pow- 
ers and  f  nmotloBS. 

*A  legislative  apportionment  of  the  state  into 
congressional  districts  cannot  be  judicially  re- 
viewed, in  the  absence  of  a  constitutional  pro- 
vision controlling  apportionment. — Ricliardson  v. 
McCbesney  (Ky!)  322. 

*It  is  not  within  the  province  of  the  court  to 
pass  on  a  question  of  policy  involved  in  tbe 
enactment  or  enforcement  of  a  statute. — E}ggen 
v.  Offutt  (Ky.)  333. 

i  3.    Police  poirer  In  (enersL 

•Tbe  exercise  of  the  iwlice  power  may  be  ex- 
tended to  such  regulations  as  will  promote  pub- 
lic convenience  and  Keneral  prosperity. — Wil- 
liams v.  State  (At-k.)  838. 

t  4.    Personal,  oItII,  and  political  rights. 

Acts  Gen.  Assem.  April  30,  1907,  p.  553,  reg- 
ulating drumming  on  railroad  trains,  held  a 
proper  exercise  of  the  police  power. — Williams 
V.  State  (Ark.)  838. 

♦The  use  and  enjoyment  of  property  guaran- 
teed by  the  Constitution  held  such  as  will  not 
unnecessarily  endanger  the  property  of  others. 
— O'Bryan  v.  Highland  Apartment  Co.  (Ky.) 
257. 

i    5.    Vested   rishts. 

*A  party  held  to  have  no  vested  right  to  have 
his  cause  heard  and  finally  decided  on  appeal 
by  the  court  which  under  the  law  at  the  time 
the  appeal  was  taken  had  jurisdiction  of  it. — 
Zellars  v.  National  Surety  Co.  (Mo.)  548. 

I   6.    ObllgatioB   of   coBtraota. 

*The  Legislature  may  not  wholly  take  from  a 
-corporation  its  right  to  contract,  but  may  reg- 
ulate it  when  the  interests  of  the  'public  de- 
mand it.— Union  Sawmill  Co.  v.  Pelsenthal 
<Ark.)  217. 

•The  act  of  April  15,  1901  (Acts  1901,  p.  167), 
compelling  coniorations,  etc.,  to  redeem  scrip 
in  money,  held  a  valid  regulation  of  its  pow- 
er to  contract.— Union  Sawmill  Co.  v.  Felsen- 
thal  (Ark.)  217. 

In  a  prosecution  of  the  employ&s  of  a  tele- 
phone company  for  erecting  telephone  poles 
without  a  permit,  as  required  by  Carthage  City 
Rev.  Ord.  1901,  c.  14,  art.  6,  §§  553,  M4,  the 
ordinance  held  a  valid  police  regulation  of  the 
use  of  the  streets.— City  of  Carthage  v.  Garner 
<Mo.)  521. 

Laws  N.  M.  1903',  p.  51,  c.  33,  abrogating  a 
cause  of  action  for  personal  injury  before  such 
cause  of  action  has  arisen,  held  not  to  impair 
the  obligation  of  a  contract.— Sawyer  v.  El 
Paso  *  N.  E.  Ry.  Co.  (Tex.  Civ.  App.)  718. 

J   7.    RetrospectiTO    and    ez    post    facto 
laws. 

Acts  1906,  p.  115,  c.  22,  art  3,  is  not  an  ex 
post  facto  law. — Kentucky  Union  Co.  v.  Com- 
monwealth (Ky.)  931. 

i  8.    Privilesea  or  iaunnnitles,  and  elaas 
lesislation. 

Act  Gen.  Assem.  April  30,  1907,  p.  553,  regu- 
lating drumming  on  railroad  trains,  h«ld  not  un- 
constitutional as  class  legislation. — Williams  v. 
State  (Ark.)  838.  . 

Laws  N.  M.  1903,  p.  51,  c.  33,  abrogating  a 
cause  of  action  for  personal  injury  before  such 
cause  of  action  has  arisen,  held  not  to  deprive 


the  citizens  of  a  state  of  the  privileges  and  im- 
munities of  citizens  of  the  seveni  states. — 
Sawyer  v.  El  Paso  4  N.  E.  Ry.  Co.  (Tex.  Oiv. 
App.)  718. 

{    9.    Eqnal   protection   of  laws. 

Acts  1905,  pp.  357,  358  (being  a  copy  of 
Act  May  23,  1901  [Acts  1901,  pp.  30&-S11]),  re- 
lating to  the  issuance  of  scrip  by  corporations, 
etc.,  to  its  employ^  and  excluding  certain  cor- 
porations from  its  operation,  held  an  nnlawfnl 
aiscrimination,  and  void.— Union  Sawmill  Co. 
V.  Felsenthal  (Ark.)  217. 

Kv.  St.  1903.  H  4423,  4424,  held  not  a  denial 
of  the  equal  protection  of  the  laws  in  violation 
of  the  fourteenth  amendment  of  the  Constita- 
tion  of  the  United  States.— Rand,  McNally  & 
Co.  T.  Commonwealth  (Ky.)  892. 

i  10.   Dne  procem  of  law. 

Ky.  St  1903,  §§  4423,  4424,  held  not  in  viola- 
tion of  the  fourteenth  amendment  of  the  United 
States  Constitution,  as  a  deprivation  of  prop- 
erty without  due  process  of  law. — Rand,  McNal- 
ly ft  Co.  V.  Commonwealth  (Ky.)  892. 

Laws  N.  M.  1903,  p.  51,  c.  33,  abrogating  a 
cause  of  action  for  personal  injury  before  such 
cause  of  action  has  arisen,  held  not  to  deprive 
the  injured  party  of  his  property  withoDt  due 
process  of  law.— Sawyer  v.  El  Paso  ft  N.  E. 
Ry.  Co.  (Tex.  Civ.  App.)  718. 

CONSTRUCTIVE  TRUSTS. 

See  "Trusts,"  f  1. 

CONTEST. 

Of  will,  see  "Wills,"  §  2. 

CONTINGENT  REMAINDERS. 

Creation,  see  "Wills,"  {  3. 

CONTINUANCE. 

Effect  on  right  to  change  of  venue,  see  "Ven- 
ue," §  2. 

In  criminal  prosecution,  see  "Criminal  Law," 
J  18. 

Review  as  dependent  on  presentation  in  lower 
court  of  grounds  of  review,  see  "Criminal 
Law,"  i  32. 

Review  of  discretionary  rulings  on  motion  for. 
see  "Appeal  and  E^ror,"  j  24;  "Criminal 
Law,"  §  34. 

•It  is  within   the  discretion   of  the  court  to 

frant  or  refuse  continuances. — Cone  &  Co.   t. 
Iloomer  (Ark.)  221. 

•Where  appellants  had  no  previons  knowledge 
of  a  motion  to  enter  a  decree  nunc  pro  tunc,  it 
was  error  to  refuse  a  postimnement  in  order  to 
obtain  evidence  as  to  whether  the  decree  had 
ever  been  granted. — Cone  &  Co.  v.  Bloomer  (Aifc.) 
221. 

•Facts  claimed  to  be  known  by  an  absent  wit- 
ness and  expected  to  be  proved  as  stated  in  an 
affidavit  for  a  continuance  are  all  that  may 
be  properly  read  to  the  jury,  and  matters  re- 
lating to  diligence,  materiality,  etc.,  should 
not  be  submitted.- Black  Diamond  Coal  &  Min- 
ing Co.  V.  Price  (Ky.)  345. 

•A  continuance  on  account  of  the  absence  ot 
a  witness  held  to  have  been  improperly  refused. 
— Owensboro  City  Ry.  Co.  v.  AJlen  (Ky.)  357. 

The  refusal  to  grant  a  continuance  on  the 
ground  of  the  absence  of  a  witness  held  proper. 
—Leonora  Nat  Bank  t.  Ragland'a  Adm'r  (Ky.) 
854. 
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The  statement  of  testimony  of  witnesses  as 
<-ontained  in  the  application  for  a  continuance 
held  properly  exciuded  where  the  witnesses  were 
in  court  at  the  trial.— St.  Louis  Southwestern 
Ry.  Co.  of  Texas  t.  Garber  (Tex.  Civ.  App.) 

CONTRACTS. 

Agreements  within  statute  of  frauds,  see 
"Frauds,  Statute  of." 

Alteration,  see  "Alteration  of  Instruments." 

Assignment,    see    "Assienments." 

Cancellation,  see  "Cancellation  of  Instruments." 

Conclusiveness  of  findings  in  action  on,  see  "Ap- 
peal and  Error,"  S  25. 

Bxcessive  damages  for  breach,  see  "Damages," 
i  5. 

Harmless  error  in  action  on,  see  "Appeal  and 
Error,"  $  26. 

Impairing  obligation,  see  "Constitutional  Iaw," 
f  6. 

Liquidated  damages  or  penalties,  see  "Dam- 
ages," §  2. 

Operation  and  effect  of  champerty,  see  Cham- 
perty and  Maintenance." 

Operation  and  effect  of  customs  or  usages,  see 
Customs  and   Usages." 

Operation  and  effect  of  gaming  laws,  see  "Gam- 
ing," §  1. 

Parol   or  extrinsic   evidence,    see   "Evidence," 

§  9. 

Presentation  in  lower  court  of  grounds  of  re- 
view in  action  for  breach,  see  "Appeal  and 
Error,"  {  5. 

Presumptions  on  appeal  in  action  on,  see  "Ap- 
peal and  Error,"  i  Zi. 

Punitive  damages  for  breach,  see  "Damages," 
I  3. 

Ratification  of  contract  executed  on  Sunday, 
see  "Sunday." 

Beformation,  see  "Reformation  of  Instruments." 

Review  in  action  on  as  dependent  on  record  on 
appeal,  see  "Appeal  and  Error,"  S  16. 

Specific  performance,  see  "Specific  Perform- 
ance." 

Sufficiency  of  instructions  in  action  for  breach, 
see  "Trial,"  i  8. 

Contractt  of  particular  cla»$ei  of  persons. 

See  "Carriers,"  ii  2~i;  "Corporations,"  iS  7, 
9;  "Master  and  Servant";  "Municipal  Cor- 
porations," I  5;  "Schools  and  School  Dis- 
tricts," §  1. 

Banlis,  see  "Banks  and  Banking,"  f  2. 

Incorporators,  see  "Corporations,"  $  1. 

Oontraett   relating   to   particular   lubjectt. 

See  "Boundaries,"  S  2;  "Trade-Marks  and 
Trade-Names,"  I  2. 

Carriage  of  passengers,  see   "Carriers,"  i  4. 

Cutting  and  hauling  logs,  see  "Logs  and  Log- 
ging." 

Ground  for  mechanics'  liens,  see  "Mechanics' 
Liens,"  {  1. 

Limitation  of  liability  for  loss  of  or  injury  to 
shipment  of  live  stock,  see  "Carriers,'    S  3. 

Transportation  of  goods,  see  "Carriers,"  j  2. 

Transportation  of  live  stock,  see  "Carriers," 
§3. 

Particular  daises  of  express  contracrt*. 

See  "Bills  and  Notes"  ;  "Bonds" :  "Guaranty" ; 

"Insurance" ;     "Mortgages" ;     "Partnership"  ; 

"Sales." 
Agency,  see  "Principal  and  Agent." 
Bills  of  lading,  see  "Carriers,"  {  2. 
Employment,  see  "Master  and  Servant." 
Leases,  see  "Landlord  and  Tenant." 
Mutual   benefit   insurance,   see   "Insurance,"   S 

13. 
Sales  of  realty,  see  "Vendor  and  Purchaser." 


Submission  to  arbitration,  see  "Arbitration  and 

Award."  {  1. 
Suretyship,  see  "Principal  and  Surety." 

Particular  dasset  of  implied  contract*. 
See  "Work  and  Labor." 

Particular  modes  of  discharging  contraots. 
See    "Compromise    and    Settlement":     "Pay- 
ment";   "Release." 

I   1.    Reqnisltea  aad  ▼alldlty. 

'Where  a  contract  is  made,  and  by  its  terms 
is  to  be  performed  in  the  same  state,  its  valid- 
ity will  be  determined  by  the  laws  of  that  state. 
— Amett  V.  Pinson  (Ky.)  852. 

In  an  action  against  defendants  on  a  written 
contract  signed  by  them  on  behalf  of  a  proposed 
corporation,  the  evidence  examined,  and  held 
insufficient  to  show  that  a  provision  making  the 
contract  binding  only  in  the  event  of  the  organ- 
ization of  the  corporation  was  omitted  there- 
from by  mistake. — Kennedy  v.  Fulton  Mercan- 
tile Co.  (Ky.)  &48. 

A  contract  held,  to  consist  of  several  pages, 
and  not  merely  the  one  on  which  the  signatures 
appeared.— International  Text-Book  Co.  v.  Tount 
(Mo.  App.)  124. 

Testimony  of  a  witness  to  whose  deposition 
was  attached  part  of  the  contract  in  suit  held 
insufficient  to  identify  the  contract  sued  on. — 
International  Text-Book  Co.  v.  Yount  (Mo. 
App.)  124. 

*Rule  as  to  admission  in  evidence  of  the  con- 
tract sued  on  stated.— International  Text-Book 
Co.  v.*  Yount  (Mo.  App.)  124. 

Where  defendant  signed,  without  reading,  a 
contract  containing  a  stipulation  that  the 
agents  were  not  authorized  to  change  the  con- 
ditions printed  in  the  contract,  and  also  warn- 
ing him  to  read  before  signing,  he  cannot 
evade  the  contract  because  plaintiff  failed  to 
comply  with  an  oral  condition  made  by  the 
agent  in  conflict  with  the  terms  of  the  written 
contract. — International  Text-Book  Co.  v.  Lewis 
(Mo.  App.)  1118. 

Failure  to  read  a  contract  before  signing  i» 
gross  negligence  where  the  signer  was  able  to 
read. — Interuational  Text-Book  Co.  v.  Lewis 
(Mo.  App.)  1118. 

A  contract  held  not  void  at  common  law  for 
t>eing  in  restraint  of  trade. — Forrest  Photo- 
graphic Co.  v.  Hutchinson  Grocery  Co.  (Tex. 
Civ.  App.)  768. 

S   2.    Construction  and  operattoa. 

*A  contract  construed,  and  held  to  require  per- 
formance within  a  reasonable  time. — Hildreth  v. 
Ayer  &  Lord  Tie  Co.  (BCy.)  256. 

An  agent  receiving  advances  of  money  from 
his  principal  for  a  specified  purpose  held  not  en- 
titled to  commissions  unless  he  performed  the 
agreement. — Hildreth  v.  Ayer  &  Lord  Tie  Co. 
(Ky.)  255. 

A  deposit  of  notes  in  trust  held  to  be  for  the 
purpose  of  paying  a  debt  due  plaintiff,  and  to 
entitle  plaintiff  to  enforce  payment,  under  Civ. 
Code  Prac.  f  18. — Albin  Co.  v.  Commonwealth 
(Ky.)  299. 

*The  obligation  of  a  contract  must  be  deter- 
mined by  the  understanding  of  both  parties. 
— Ryley  Wilson  Grocer  Go.  v.  Seymour  Canning 
Co.  (Mo.  App.)  62S. 

*In  an  action  for  compensation  for  a  part 
of  the  work  done  under  a  parol  contract  to  dig 
a  well  to  a  certain  depth  unless  a  supply  of 
water  satisfactory  to  defendant  should  be  found 
at  a  less  depth,  the  question  whether  the  con- 
tract was  entire  or  divisible  held  for  the  jury. 
— Fessman  v.  Barnes  (Tex.  Civ.  App.)  170. 


*Polat  aiiiMt«t«d.   Bee  ayllatas. 


Digitized  by 


Google 


1228 


108  SODTHWESTBSN  BEPORTEIL 


•The  duty  of  the  court  in  construing  a  con- 
tract is  to  ascertain  what  the  parties  meant, 
but  it  cannot  adopt  a  construction  which  will 
do  violence  to  the  rules  of  language  or  of  law. 
—Reagan  v.  Bruff  (Tex.  Civ.  App.)  185. 

*If  words  employed  in  a  contract  are  those 
intended,  though  their  actual  meaning  be  totally 
different  from  that  which  the  parties  intended 
them  to  bear,  their  actual  meaning  will  be  gen- 
erally held  to  be  their  legal  meaning. — Reagan 
V.  Bruff  (Tex.  Civ.  App.)  185. 

*Wheie  there  is  no  ambiguity  in  an  instru- 
m«it  and  the  parties'  intentions  may  be  ascer^ 
tained  from  its  terms  without  explanation.  It  is 
the  duty  of  the  court  to  construe  it  and  in- 
struct the  jury  as  to  the  rights  of  the  parties. — 
Reagan  v.  Bruff  (Tex.  Civ.  App.)  185. 

A  contract  held  not  vague  or  ambiguous,  or 
indefiaite  as  to  the  time  of  payment ;  and  hence, 
after  such  time  and  upon  default  of  payment, 
a  right  of  action  arose'  for  the  amount  due. — 
Forrest  Photographic  Co.  v.  Hutchinson  Gro- 
cery Co.  (Tex.  Civ.  App.)  768. 

I  3.    Perfonmanee  or  breaeh. 

Where  a  contract  is  made  without  gualiflca- 
tion  or  exception,  impossibility  of  performance 
is  no  defense  to  an  action  for  breach.— Ryley 
Wilson  Grocer  Co.  v.  Seymour  Canning  Co. 
(Mo.  App.)  62a 

*Where,  for  so  much  a  foot,  plaintiff  agreed 
to  dig  a  well  to  a  certain  depth,  unless  a  sup- 
ply of  water  satisfactory  to  defendant  be  found 
at  a  less  depth,  defendant  held  not  entitled  to  say 
arbitrarily  that  a  supply  at  less  than  the  agreed 
depth  is  not  satisfactory,  and  therefore  refuse 
payment  for  the  work  performed. — Fessman  v. 
Barnes  (Tex.  Civ.  App.)  170. 

•Plaintiff  held  not  entitled  to  recover  for  the 
partial  digging  of  a  well ;  the  contract  to  dig 
to  a  certtdn  de{ith  being  indivisible.— Fessman 
V.  Barnes  (Tex.  Civ.  App.)  170. 

Defendant  AeJd  not  liable  under  a  contract 
wheKb^  plaintiff  advanced  money  to  be  used  in 
exploiting  a  patented  machine,  and  to  be  re- 
turned only  in  case  the  sale  of  the  machine  was 
successful.- Reagan  v.  Bruff  (Tex.  Civ.  App.) 
186. 

f   4.    Aotlons  for  breach. 

*In  an  action  for  breach  of  contract,  the  de- 
fense of  nudum  pactum  held  unavailing  when 
first  asserted  on  appeal. — Van  Jellico  Min.  Co. 
V.  Rollins  (Ky.)  235. 

CONTRADICTION. 

Of  record,  see  "Appeal  and  Error,"  |  15. 
Of  witness,  see  "Witnesses,"  S  3. 


CONTRIBUTION. 

ties,   see   "Principal    a 

CONTRIBUTORY  NEGLIGENCE. 


Among   sureties,   see   "Principal    and   Surety," 
i  3. 


See  "Negligence,"  {  3. 

Applicability  of  instructions  to  case,  see  "Tri- 
al," t  9. 

Of  passenger,  see  "Carriers,"  g  13. 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  f  1. 

Of  person  killed  or  injured  by  operation  of 
railroad,  see  "Railroads,"  |8  4-7. 

Of  servant,  see  "Master  and  Servant,"  8f  6-9. 

Of  slipper,  see  "Carriers,"  §  2. 

Of  tenant,  see  "Landlord  and  Tenant,"  I  3. 

Pleading  in  general,  see  "Negligence,"  |  4. 


CONVERSION. 

Wrongful  conversion  of  personal  property,  aee 
"Trover  and  Conversion." 

CONVEYANCES. 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 

In  lieu  of  dower,  see  "Dower,"  (  1. 

In  trust,  see  "Trusts,"  §  1. 

Of  lands  held  adversely,  see  "Champerty  and 
Maintenance." 

Requirements  of  statute  of  frauds,  see  "IPrauds, 
Statute  ot.".  I  1. 

Convevanoes  hy  or  to  particular  tiaieee  of  per- 

ton*. 
See  "Guardian  and  Ward,"  {  1 ;  "Husband  and 

Wife,"  $  1 ;   "Infante,"  i  1. 
Married  women,  see  "Husband  and  Wife,"  |  2. 

Cotweyanee*  of  particular  ipeciea  of,  or  ettate» 
or  intereati  in,  property. 

See  "Easements,"  {  1;  "Mines  and  Minerals," 
f  2. 

Ommunlty  property,  see  "Husband  and  Wife," 
I  4. 

Separate  property  of  married  women,  see  "Hus- 
band and  Wife,"  {  2. 

PartUmlar  datie*  of  eonveyancet. 
See   "Assignments";     "Aasignments   for   Bene- 
fit    of     Creditors";      "Chattel     Mortgages"; 
"Deeds" ;     "Mortgages." 

CORAM  NOBIS. 

To  correct  judgment,  see  "Judgment,"  (  4 

CORPORATIONS. 

Amendment  of  service  of  process  on  forelgD 
corporation,  see  "Process,"'  {  2. 

Applicability  of  instructions  to  case  in  action 
against,  see  "Trial,"  i  9. 

Competency  of  witnesses  in  action  by  corpo- 
ration, see  "Witnesses,"  {  1. 

Denial  of  equal  protection  of  law,  see  "Consti- 
tutional Law,"  i  9. 

Exceptions  for  purpose  of  review  in  action  to 
recover  unpaid  subscriptions,  see  "Appeal  and 
Error,"  {  5. 

Exercise  of  power  of  eminent  domain,  see  "Ekni- 
nent  Domain." 

Invalidity  of  law  relating  to  payment  of  em- 
ployte  by  scrip,  see  "Statutes,"  (  1. 

Laws  impairing  obligation  of  contracts,  see 
"Constitutional  Law,"  {  6. 

Necessity  and  subject-matter  of  instructions  in 
actions  ftgainst,  see  "Trial,"  {  7. 

Proceedings  after  remand  by  appellate  court  in 
action  for  unpaid  subscriptions,  see  "Appeal 
and  Error,"  |  29. 

Quo  warranto,  see  "Quo  Warranto." 

Review  on  second  appeal  in  action  for  unpaid 
subscriptions,  see  "Appeal  and  Error,"  §  28. 

Taxation  of  corporations  and  corporate  prop- 
erty, see  "Taxation,"  H  2-*. 

Particular  cla**es  of  oorporationt. 
See  "Beneficial  Associations" ;   "Municipal  Cor- 
porations";   "Railroads";    "Religtous  Socie- 
ties";   "Street   Railroads." 
Banks,  see  "Banks  and  Banking." 
Insurance  companies,  see  "Insurance." 
Telegraph  and  telephone  companies,  see  'tele- 
graphs and  Telephones." 
Turnpike  and  toll  road  companies,  see  "Turn- 

W pikes  and  Toll  Roads,"  f  1. 
ater    companies,    see    "Waten    and    Water 
Courses,"   §  2. 
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I   1.    Xaeorporattoii  aad  orckalaatloB. 

Where  some  of  defendants  subscribed  for 
stock  in  a  proposed  corporation  after  the  pro- 
posed incorporators  had  contracted  with  plain- 
tiff to  rent  a  store  building,  such  defendants 
were  strangers  to  the  contract,  and  were  not 
bound  thereby. — Kennedy  t.  i^ilton  Mercantile 
C!o.  (Ky.)  S48. 

Where  defendant  signed  a  contract  with  plain- 
tiff in  the  name  of  a  proposed  corporation,  and 
the  corporation  was  not  thereafter  organized, 
they  became  liable  upon  the  contract  as  part- 
ners.—Kennedy  T.  Fulton  Mercantile  Co.  (Ky.) 
948. 

*When  the  certificate  of  incorporation  Is  is- 
sued by  the  Secretary  of  State  and  delivered  to 
and  accepted  by  the  corporation,  the  individual- 
ity of  the  incorporators  as  such  are  merged  in 
the  corporation. — Boatmen's  Bank  v.  Gillespie 
(Mo.)  74. 

*Where  citizens  of  one  state  desire  to  do  busi- 
ness under  a  charter  obtained  in  another  state, 
whose  laws  seem  to  them  more  favorable  than 
the  laws  of  the  state  in  which  they  reside,  they 
may  Incorporate  by  complying  with  the  laws  of 
such  other  state.— Boatmen's  Bank  t.  Gillespie 
(Mo.)  74. 

*Thougb  the  acceptance  of  a  conwrate  char- 
ter is  necessary,  such  acceptance  is  sufficiently 
shown  by  corporate  acts  under  it— Boatmen's 
Bank  v.  Gillespie  (Mo.)  74. 

Where  a  corporation  was  completely  organized 
with  all  its  stock  issued  and  paid  for,  and  hav- 
ing a  board  of  directors,  officers,  and  an  official 
seal,  objection  to  its  corporate  existence  cannot 
be  made  on  the  ground  that  the  charter  "did 
not  fit  the  parties  to  the  articles"  of  incor- 
poration.—Boatmen's  Bank  v.  Gillespie  (Mo.)  74. 

The  motives  of  incorporators  In  obtaining  a 
charter  will  not  be  inquired  into  in  an  action 
against  the  individuals  on  the  Indorsement  of  a 
note  by  the  corporation. — Boatmen's  Banic  v. 
Gillespie  (Mo.)  74. 

The  fact  that  a  corporation  was  wrecked  by 
the  fraud  of  one  who  &id  no  interest  in  the  cor- 
poration except  to  the  extent  of  a  small  portion 
of  the  cori)orate  stock,  purchased  after  it  had 
been  issued,  does  not  show  want  of  legal  cor- 
porate existence.- Boatmen's  Bank  t.  Gillespie 
(Mo.)  74. 

♦Since  the  certificate  of  incorporation  Issued 
by  the  Secretary  of  State  is  a  final  determina- 
tion of  the  corporation's  right  to  do  business  as 
such,  the  state  only  by  a  direct  proceeding  can 
question  its  corporate  existence  or  its  right  to 
do  business  as  a  corporation,  even  though  fraud 
should  be  practiced  on  the  Secretary  of  State 
in  obtaining  the  certificate. — Boatmen's  Bank 
v.  Gillespie  (Mo.)  74. 

In  investigating  and  passing  on  the  validity 
of  the  organization  of  a  corporation,  the  court 
will  not  examine  into  Its  methods  of  doing  busi- 
ness or  any  acts  of  the  stockholders  occurring 
after  the  issue  of  the  certificate  of  incorpo- 
ration.—Boatmen's  Bank  v.  Gillespie  (Mo.)  74. 

I  2.     Corporate  ezlst«Boe  and  framoUse. 

•Under  Rev.  St.  1899,  {  955  [Ann.  St.  1906, 
p.  857],  the  Secretary  of  State  in  issuing  his 
certificate  of  incorporation  need  not  inquire  as 
to  whether  the  matters  set  forth  In  the  articles 
are  true.- Boatmen's  Bank  v.  Gillespie  (Mo.)  74. 

•The  purchaser  of  a  note  indorsed  as  by  a  cor- 
poration is  estopped  to  deny  the  corporate  exist- 
ence of  such  indorser.— Boatmen's  Bank  v.  Gil- 
lespie (Mo.)  74. 

•As  natural  persons  organizing  corporations 
arc  merged  in  the  corporate  body,  the  life  of  a 
corporation  in  no  way  depends  on  the  life  of 


ita  incorporators.— Boatmen's  Bank  ▼.  QUlespie 
(Mo.)  74. 

I  3.     Corporate  aaiae,  seal,  doatloUe,  I17- 
laws,  and  reemds. 

*Ky.  St.  1903,  i  576,  requiring  corporations 
to  have  their  names  placed  on  tneir  places  of 
business,  etc.,  held  not  to  apply  to  a  local  ex- 
change office  of  a  telephone  company.— Com- 
monwealth V.  Cumberland  Telephone  &  Tele- 
graph Co.  (Ky.)  282. 

Under  rules  stated  and  Ky.  St.  1903,  {  459,  the 
act  relating  to  corporations  (Acts  1891-92-93,  p. 
627,  c.  171,  {  39),  as  amended  by  Ky.  St.  1903, 
i  576  (Acts  1891-02-83,  p.  1259,  c.  248),  held 
to  exempt  railroad,  trust,  and  insurance  com- 
panies, banks,  and  building  and  loan  associa- 
tions, from  all  of  ita  requirements  as  to  use 
of  word  "incorporated"  in  signs  and  advertising 
matter.— Mechanics'  &  Farmers'  Sav.  Bank  t. 
(Commonwealth  (Ky.)  263. 

•In  the  absence  of  any  statute  or  by-laws  to 
the  contrary,  a  corporation  may  hold  its  meet- 
ings and  transact  any  corporate  business  out- 
side of  the  state  in  which  it  was  organised. — 
Boatmen's  Bank  v.  Gillespie  (Mo.)  74. 

•Where  a  corporation  from  necessity  establish- 
ed its  office  in  a  building  situated  on  the  state 
line,  it  is  no  objection  to  its  corporate  existence 
that  the  clerical  work  is  performed  in  that  por- 
tion of  the  building  outside  of  the  state,  espe- 
cially where  the  stockholders'  and  directors' 
meetings  are  held  within  the  state.— Boatmen's 
Bank  v.  Gillespie  (Mo.)  74. 

i  4.    Capital,   stoek,  and    dlTldeads. 

•Where  an  incorporator  subscribed  as  trustee 
for  corporate  stock  in  the  name  of  persons  for 
whom  he  was  not  in  fact  trustee,  he  thereby 
bound  himself  personally  for  the  stock  thus 
subscrit)ed.  whether  he  believed  he  was  trustee 
or  not.— Boatmen's  Bank  v.  (jlillespie  (Mo.)  74. 

t  5.    Xewahem  and  stookltolders. 

•(Certain  facts  held  to  show  tluit  individuals 
organizing  a  corporation  were  partners  because 
of  the  invalidity  of  the  incorporation.— Sanders 
&  Walker  v.  Hemdon  (Ky.)  908. 

If  creditors  sue  a  live  corporation  and  levy 
their  debts  out  of  its  tangible  assets,  they  may 
not  also  pay  their  attorneys'  fees  ont  of  such 
assets,  but  must  pay  them  out  of  the  amount  re- 
covered,   or  otherwise.- Berry    v.    Bood    (Mo.) 

•An  unpatented  formula  is  not  property  with- 
in Const,  art.  12,  §  6,  providing  that  no  corpo- 
ration shall  issue  stock  except  for  money  paid, 
labor  done,  or  property  actually  received. — 
O'Bear-Nester  Glass  Co.  v.  Antiezplo  C!o.  CTex.) 
9(57. 

I   6.   Ofloers  and  acents. 

•The  general  power  of  the  officers  of  a  pri- 
vate corporation  to  perform  all  corporate  acts 
refers  to  the  ordinary  business  transactions  of 
the  corporation,  and  does  not  include  the  power 
to  destroy  the  body  itself,  or  the  right  to  enlarge 
its  capital  stock. — Clark  v.  Brown  (Tex.  Civ. 
App.)  421. 

•Where  the  directors  of  a  corporation  are  giv- 
en the  right  to  enact  by-laws  for  the  govern- 
ment thereof,  the  power  is  not  unlimited,  but  is 
only  such  as  will  be  in  harmony  with  the  pow- 
ers the  directors  are  supposed  to  exercise  for 
the  purposes  sought  to  be  accomplished. — Clark 
T.  Brown  (Tex.  Civ.  App.)  421. 

S  7.     Corporate  powers  wad  liabilities. 

•A  corporation  or^nized  under  Gen.  St.  c. 
56,  cannot,  after  receiving  the  benefits  of  a  pur- 
chase, plead  that  its  act  was  ultra  vires,  in  bar 
of  payment  of  the  price, — Albin  Co.  T.  Common- 
wealth (Ky.)  299. 
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In  an  action  against  a  corporation  tie  surety 
on  a  liquor  dealer's  bond,  the  charter  of  the 
cori)oration  held  to  give  it  implied  power  to  be- 
come a  surety  on  such  bond. — Munoz  v.  Brassel 
(Tex.  Civ.  App.)  417. 

The  rule  that  the  powers  bestowed  in  a  writ- 
ten constitution  must  always  be  construed  as 
having  in  view  the  preservation  and  continuity 
of  the  entity  constituted  is  true,  whether  ap- 
plied to  voluntary  associations,  commercial  cor- 
porations, or  to  political  governments. — Clark  v. 
Brown  (Tex.  Civ.  App.)  421. 

♦Exemplary  damages  are  not  recoverable  of 
a  corporation  for  the  unauthorized  and  unrati- 
fied act  of  an  agent. — Western  Union  Telegraph 
Co.  V.  Landry  (Tex.  Civ.  App.)  461. 

A  corporation  can  act  only  through  its  agents, 
and,  when  it  is  sought  to  hold  a  corporation 
liable  on  a  contract'  alleged  to  have  been  made 
by  an  agent  the  name  of  the  agent  should  be 
stated  in  the  petition. — Gulf  &  I.  Ry.  Co.  of 
Texas  v.  Campbell  (Tex.  Civ.  App.)  972. 

In  an  action  against  a  corporation  for  legal 
services  performed  pursuant  to  a  contract,  the 
refusal  to  charge  that  a  director  employing 
plaintiff  was  not  authorized  to  employ  any  one 
to  perform  legal  services  held  erroneous. — Gulf 
&  I.  Ry.  Co.  of  Texas  v.  Campbell  (Tex.  Civ. 
App.)  972. 

I   8.    OonsoIldAtlon. 

*xhe  directors  of  a  private  corporation  or- 
ganized for  commercial  purposes  held  without 
authority  to  consolidate  the  corporation  with 
another  without  the  consent  of  the  sharehold- 
ers.—Clark  V.  Brown  (Tex.  Civ.  App.)  421. 

i  9.     DiMolntiOB  and  forfeiture  of  fran- 
chise. 

The  trustees  of  a  corporation  held  individual- 
ly liable  for  the  purchase  price  paid  for  the 
assignment  of  a  permit  to  drill  a  well. — Shan- 
non V.  Mastin  (Mo.  App.)  1116. 

*The  legal  existence  of  corporations  and  as- 
sociations formed  for  a  limited  period  of  time 
terminate  ipso  facto  on  the  expiration  of  the 
time,  without  action  on  the  part  of  those  in 
charge  of  its  business  affair8.--Clark  v.  Brown 
(Tex.  Civ.  App.)  421. 

I  10.   Foreign  corporations. 

*A  foreign  corporation  need  not  allege  in  its 
petition  for  the  condemnation  of  a  right  of  way 
under  Laws  1904,  p.  311,  c.  126,- that  it  has 
complied  with  the  statutes  and  is  entitled  to  do 
business  in  the  state. — Kirk-Christy  Co.  v.  Amer- 
ican Ass'n  (Ky.)  232;  Same  v.  liouisville  Prop- 
erty Co.,  Id. 

•Ky.  St.  1903,  §  571,  relating  to  the  designa- 
tion of  agents  of  foreign  corporations  on  whom 
service  of  process  may  be  had,  did  not  annul 
the  Code,  and  service  may  be  tiad  as  it  might 
have  been  before  the  enactment  of  said  statute. 
— Cumberland  Co.  v.  Lewis  (Ky.)  347. 

•An  affidavit  filed  with  a  motion  to  vacate  a 
judgment  for  want  of  proper  service  of  process 
held  to  show  that  person  served  was  a  principal 
officer  or  agent  of  defendant  corporation  within 
Code  Civ.  Prac.  f  732,  subsec.  33.— Cumberland 
Co.  V.  Lewis  (Ky.)  347. 

CORRECTION. 

Of  assessment  of  taxes,  see  "Taxation,"  f  4. 
Of  judgment,  see  "Judgment,"  8  4. 
Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  8  14. 

CORROBORATION. 


COSTS. 

In  action  by  or  against  stockholders,  see  "Cor- 
porations," {  5. 

Payment  on  taking  <tppeal,  see  "Api>eal  and 
Error,"  {  6. 

(   1.    Natnre,    gronnds,     and    extent    of 
right  in  generfj. 

A  guardian  of  an  insane  person,  who  in  an 
action  on  the  bond  of  a  prior  guardian  joins 
as  parties  defendant  persons  not  liable,  is  liable 
to  the  cost  accruing  thereby. — Moore  v.  Hanscom 
(Tex.)  150. 

Where  it  was  decreed  that  plaintiff  "recover 
of  and  from  all  the  defendants  the  costs  in- 
curred in  this  suit,"  there  is  no  basis  for  a 
claim  that  costs  incurred  by  reason  of  marking 
certain  persons  jiarties  were  assessed. — Griffith 
V.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  (Tex. 
Civ.  App.)  756. 

S  2.    Peraona,  property,  and  fonda  liaUe. 

•A  judgment  held  not  to  contemplate  that  a 
defeated,  defendant  should  pay  costs  assessed 
against  plaintiff  in  favor  of  the  successful  co- 
defendant  in  addition  to  other  costs  of  suit. 
—Griffith  V.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
(Tex.  Civ.  App.)  756. 

§  3.    Amonnt,  rate,  and  items. 

•Costs  in  a  law  suit  do  not  ordinarily  include 
attorney's  fees. — Berry  v.  Rood  (Mo.)  22. 

•Where  a  party  filed  interrogatories  and  had 
them  crossedi  but  did  not  take  depositions,  he 
was  properly  assessed  with  the  costs  of  such 
proceeding.— Griffith  v.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  (Tex.  Civ.  App.)  756. 

(   4.    On   appeal   or   error,   and   on  new 
trial   or   motion   therefor. 

•The  Supreme  Court,  on  reversing  a  judg- 
ment, must  follow  Kirby's  Dig.  {  970,  providing 
for  costs.— American  Soda  Fountain  Co.  v.  Bat- 
tle &  Waddle  (Ark.)  60S. 

•The  Supreme  Court  has  power  to  render 
judgment  for  costs,  though  the  lower  court  had 
no  jurisdiction  of  the  subject-matter  of  the  ac- 
tion.—American  Soda  Fountain  Co.  v.  Battle  & 
Waddle  (Ark.)  508. 

•The  Supreme  Court  on  reversing  a  judgment 
in  an  action  of  which  the  lower  court  had  no 
jurisdiction  of  the  subject-matter  and  dismiss- 
ing the  action,  must  render  judgment  for  ap- 
pellant for  the  costs  of  the  appeal,  as  required 
by  Kirby's  Dig.  |  970.— American  Soda  Fonn- 
Uin  Co.  V.  BatOe  &  Waddle  (Ark.)  508. 

Under  Civ.  Code  Prac.  f§  747,  748,  762,  764, 
held,  that  an  award  of  damages  could  not  be 
given  against  appellant  on  affirmance. — Asher 
V.  Comett  (Ky.)  242. 

If  a  respondent  is  not  satisfied  with  the  ab- 
stract filed  by  appellant  under  the  direct  provi- 
sions of  Rev.  St.  1899,  |  813  [Ann.  St  1906, 
p.  783],  and  by  Sup.  Ct  Rules  11,  12  (73  S. 
W.  vi),  he  may  file  an  abstract  of  his  own,  and 
if  the  necessity  of  such  abstract  is  justified. 
he  may  recover  costs  therefor. — Berry  v.  Rood 
(Mo.)  22. 

CO-SURETIES. 

See  "Principal  and  Surety,"  (  8. 

CO-TENANCY. 

See  "Tenancy  in  Common." 

COUNCIL 


Of  witnesses  in  general,  see  "Witnesses,"  §  3.    See  "Municipal  Corporationa,"  H  3,  5-7. 
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COUNTERCLAIM. 

See  "Set-Off  and  Counterclaim." 

COUNTERFEITING. 


See  "Forgery," 

COUNTIES. 

See  "Depositaries" ;    "Municipal  Corjwrations." 

County  attorneys,  see  "District  and  Prosecut- 
ing Attorneys." 

Bstablishment  of  highways  by  county  courts, 
see  "Highways,"  %  1. 

Record  of  abstract  of  judgment  in  other  coun- 
ty, see  "Judgment,"  {  3. 

{    1.    GoTenment  and  ottoera. 

Terrell  Election  Law  (Laws  1905,  pp.  528,  564, 
c.  11)  §§  33,  194,  held  inapplicable  to  a  special 
election  under  a  special  law  to  change  a  county 
seat.— Wallis  v.   Williams   (Tex.)   153. 

§  2.     PropeTty,  ooatraets,  and  llsbilltlea. 

A  county  is  entitled  to  a  county  attorney's 
personal  time  and  attention;  but,  when  ib  re- 
quires him  to  go  outside  the  county  and  attend 
to  its  business,  it  is  liable  for  the  reasonable 
expenses  incurred  by  him.— Terrell  v.  Trimble 
County  (Ky.)  84& 

Where  the  fiscal  court  directs  the  county  at- 
torney to  prosecute  a  case  and  authorizes  him 
to  employ  counsel  to  assist  him  and  acquiesces 
in  such  employment,  or  ratifies  it,  the  county 
is  responsible  for  the  compensation  of  the 
counsel  so  employed.— Terrell  y.  Trimble  Coun- 
ty (Ky.)  848. 

i  3.    Fiscal    maBasement,    pablle    debt, 
seonrltlea,  and  taxation. 

Under  Const  {  157,  limiting  the  tax  rate  for 
counties,  the  levy  in  excess  of  the  legal  limit  is 
void,  and  neither  the  county  nor  the  collector 
nor  his  deputies  has  any  right  to  the  excess  col- 
lected, but  it  belongs  to  the  taxpayers.— Boone 
T.  Powell  County  (Ky.)  251. 

Where  a  tax  was  levied  to  defray  current 
and  necessary  expenses  of  the  county,  the  ap- 
propriation of  a  portion  thereof  for  roads  and 
bridges  was  not  a  use  for  purposes  other  than 
those  for  which  the  tax  was  coUectedprohibited 
by  Const.  S  180.— Poole  v.  Slayton  (Kjf.)  903. 

The  fiscal  court  held  to  have  power  to  correct 
a  mistake  in  the  amount  allowed  by  it  to  the 
county  attorney  as  his  annual  salary. — Spalding 
V.  Thornbury  (Ky.)  906. 

COUNTY  COURTS. 

See  "Courts,"  g{  3,  4. 

COUNTY  SEATS. 

See  "Counties,"  f  1. 

COURSES  AND  DISTANCES. 

See  "Boundaries,"  {  1. 

COURT  OF  APPEALS. 

See  "Appeal  and  Error,"  $  27:   "Courts,"  {  6. 

COURTS. 

Clerks,  see  "Clerks  of  Courts.' 
Criminal  jurisdiction  of  particular  courts,  see 
"Criminal  Law."  i  3. 


Determination  of  constitutional  questions,  see 
"Constitutional  Law,"  i  1. 

Establishment  of  highways  by  county  courts, 
see  "Highways,"  f  1. 

Judges,  see  "Judges." 

Judicial  power,  see  "Constitutional  Law,"  {  2. 

Jurisdiction  of  inquisition  of  lunacy,  see  "In- 
sane Persons,"  |  1. 

Jurisdiction  of  proceedings  affecting  insane  per- 
sons, see  "Insane  Persons,"  §  1. 

Jurisdiction  of  proceedings  relating  to  com- 
munity property,  see  "Husband  and  Wife," 
8  4. 

Justices'  courts,  see  "Justices  of  the  Peace." 

Power  to  compel  issuance  of  license,  see  "In- 
toxicating Liquors,"  §  3. 

Power  to  impose  fine,  see  "EMnes." 

Province  of  court  and  jury,  see  "Trial,"  S  6. 

Review  of  decisions,  see  "Appeal  and  Error." 

Right  to  trial  by  jury,  see  "Jury,"  {  1. 

Trial  by  court  without  jury,  see  "Trial,"  S  13. 

I    1.    Hatnre,  extent,  aad  •x«reiae  of  Jv> 
riadlotion  in  general. 

Act  April  15,  1907  (Laws  1907,  p.  212),  creat- 
ing the  St.  Louis  court  of  general  sessions,  held 
to  confer  no  part  of  the  judicial  power  of  the 
state  on  such  tribunal.— State  ex  rel.  Board  of 
Education  of  City  of  St.  Louis  v.  Nast  (Mo.) 
563. 

Judicial  power,  under  Const,  art.  6,  |  1  [Ann. 
St.  1906,  p.  212],  is  the  power  vested  in  a 
court  to  try  and  determine  causes,  and  Rev.  St. 
1899,  S  2441  [Ann.  St.  1906,  p.  1478],  vesting 
in  justices  of  the  peace  power  to  make  prelim- 
inary examination  of  one  accused  of  felony,  is 
not  a  grant  of  judicial  power.- State  ex  rel. 
Board  of  Education  of  City  of  St  Louis  v. 
Nust  (Mo.)  563. 

*There  can  be  no  valid  prosecution  for  crime 
unless  the  court  is  legally  created  and  has  ju- 
risdiction of  the  offense  and  defendant — State 
ex  rel.  Board  of  Education  of  City  of  St.  Louis 
V.  Nast  (Mo.)  563. 

i  2.    Establishment,    OTKaaiaatlon,    and 
procedure  in  ceneral. 

Under  Const,  art  6,  ff  1,  22,  28,  31,  37  [Ann. 
St.  1906,  pp.  212,  234,  236,  237,  240],  the  Legis- 
lature may  apportion  among  the  courts  provid- 
ed for  the  judicial  power  vested  in  them  by  the 
Constitution,  and  Act  April  15,  1907  (Laws 
1907,  p.  212),  creating  the  St.  Louis  Court  of 
general  sessions  is  unconstitutional,  it  not  being 
within  the  power  of  the  Legislature  to  create 
such  court- State  ex  rel.  Board  of  Education 
of  City  of  St  Louis  v.  Nast  (Mo.)  563. 

U.  S.  Const  art.  3,  f  1,  vesUng  the  judicial 
power  of  the  United  States  in  Supreme  and  oth- 
er courts  established  by  Congress,  is  a  grant  of 
the  judicial  power  of  the  United  States.— iState 
ex  rel.  Board  of  Education  of  City  of  St  Louis 
V.  Nast  (Mo.)  563. 

*The  doctrine  of  stare  decisis  will  not  be 
ajiplied  in  determining  the  beneficiaries  in  a 
life  policy  issued  prior  to  a  decision  of  the 
Court  of  Appeals  construing  a  similar  policy, 
which  decision  has  been  overruled  by  the  So- 

?reme  Court — Diehm  v.  Northwestern  Mut  Life 
OB.  Co.  (Mo.  App.)  138. 

Whether  a  cause  of  action  exists  for  an  in- 
jury to  a  servant  occurring  in  another  state  is  to 
be  determined  by  the  latest  decisiMis  of  the 
highest  court  thereof. — Rahm  v.  Chicago,  R.  I. 
&  P.  Ry.  Co.  (Mo.  App.)  670. 

An  order  changing  the  time  for  holding  the 
terms  of  the  qounty  court,  under  Const  art. 
5,  f  29,  within  one  year  from  the  date  they 
were  fixed,  held  not  invalid  20  years  afterwards, 
so  as  to  invalidate  a  term  then  held  in  con- 
formity to  the  change. — Biddy  v.  State  (Tex 
Cr.  App.)  689. 
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I  3.    Ooiurta  of  cemeral  •risliisl  Jnrladle- 
tloa. 

An  action  to  recover  $260  and  to  enjoin 
defendants  from  cutting  and  removing  timber 
does  not  involve  the  title  to  land,  and  is  with- 
in the  Jurisdiction  of  the  county  court.— Spring- 
er ▼.  (Jolllna  (Tex.  Oiv.  App.)  758. 

A  suit  in  the  district  court  being  on  a  de- 
mand within  its  jurisdiction,  it  has  jurisdiction 
of  a  cross-bill  to  recover  an  overpayment  of  less 
than  $500  made  by  defendants  in  settlement. 
— Kelsey  v.  Collins  (Tex.  Oiv.  App.)  793. 

{  4.     Conrts  of  limited  or  Inferior  Juris- 
dlctioii. 

The  county  court  held  to  have  jurisdiction  un- 
der Const,  art  5,  I  29.  as  amended  in  1891,  in 
spite  of  section  17.— Kilgore  v.  State  (Tex.  Or. 
App.)  662. 

Jurisdiction  of  the  county  court  under  Const, 
art.  6,  S  29,  and  Rev.  St.  1895,  arts.  1167- 
1169,  held  not  affected  by  creation  of  additional 
term.— Potts  v.  State  (Tex.  Cr.  App.)  696,  696. 

i  5.     Courts  of  appellate  Jnrlsdiotion. 

The  Court  of  Appeals  has  jurisdiction  of  an 
appeal  on  an  action  to  recover  for  land  appro- 

Srfated  by  a  railroad  company,  without  con- 
enmation  proceedings,  and  for  damages  for 
injury  thereto,  within  the  clause  of  the  Consti- 
tution giving  the  Supreme  Court  exclusive  ju- 
risdiction in  cases  involving  the  title  to  real 
-estate;  the  action  not  involving  title  to  real 
estate.- Pratt  v.  Saline  Valley  Ry.  Co.  (Mo. 
App.)  1099. 

The  construction  of  the  state  revenue  laws 
Aeld  not  involved  in  a  suit  to  determine  whether 
a  bank  appointed  as  depositary  of  county  and 

Sublic  school  funds  was  entitled  to  receive  on 
eposit  funds  of  a  drainage  district  of  the  coun- 
ty.—State  ex  rel.  Citizens'  Bank  of  Dexter  v. 
Patterson  (Mo.  App.)  1127. 

COVENANTS. 

Covenant  to  repair  in  lease,  see  "Landlord  and 

Tenant,"  f  3. 
In  insurance  policies,  see  "Insurance,"  {  6. 

COVERTURL 

See  "Hasband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  {  3. 

CREDITORS. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy";  "Creditors'  Suit";  "Fraudu- 
lent Conveyances" ;  Marshaling  Assets  and 
Securities." 

Remedies  against  surety,  see  "Principal  and 
Surety,"  f  2. 

Rights  and  remedies  of  surety,  see  "Principal 
and  Surety,"  §  3. 

CREDITORS'  SUIT. 

Remedies  In  cases  of  assignments,  see  "Assign- 
ments for  Benefit  of  Creditors,"  {  2. 

*An  action  authorized  by  Civ.  Code  Prac.  | 
439,  to  subject  property  to  the  satisfaction  of  a 
judgment,  cannot  oe  maintained  unless  it  af- 
firmatively appears  from  the  petition  that  plain- 
tiff has  a  judgment  as  well  as  an  execution. — 
Morrison  t.  Fletcher  (Ky.)   267. 


*An  action  authorized  by  Civ.  Code  Prac.  | 
439,  to  subject  property  to  the  satisfaction  of  a 
judgment,  is  a  summary  proceeding,  and  the 
petition  must  allege  every  fact  essentuj  to  plain- 
tififs  right  to  maintain  it— Morrison  v.  Fletch- 
er (Ky.y  267. 

CRIMINAL  LAW. 

Arrest  of  accnsed.  see  "Arrest"  i  1. 

Bail,  see  "Bail,"  1  1. 

Conviction  of  offense  included  in  that  cliarged, 
see  "Indictment  and  Information,"  §  5. 

Extradition  of  persons  accused,  see  "Extradi- 
tion." 

Fines,  see  "Fines." 

Forfeitures,  see  "Forfeitures." 

Ground  for  challenge  of  juror  in  criminal  prose- 
cution, see  "Jury,"  t  8. 

Impeachment  of  witnesses  in  criminal  prosecu- 
tion, see  "Witnesses,"  S  3. 

Indictment,  information,  or  complaint  see  "In- 
dictment and  Information." 

Privileges  of  witness  in  criminal  prosecution, 
see  "Witnesses,"  S  2. 

Prosecuting  officers,  see  "District  and  Prosecut- 
ing Attorneys." 

Restraining  criminal  acts  by  injunctioD,  see  "In- 
junction,^'  (  1. 

01f«nte»  by  particular  cla$*e*  of  per»oni. 
See  "Clerks  of  Courts." 
Physician,  see  "Pltysicians  and  Surgeons." 

Particular  olfente*. 

See  "Adultery";  "Assault  and  Battery,"  $  2; 
"Burglary";  "False  Pretenses";  "Forcible 
Entry andDetainer,"§l;  "Forgery";  "Hom- 
icide"; "Larceny";  "Malicious  Mischief; 
"ObscenHy";   "Usury,"  I  1. 

Against  liquor  laws,  see  "Intoxicating  Liquors," 
115-8. 

Carrying  weapons,  see  "Weapons." 

Keeping  disorderly  house,  see  "Disorderly 
House." 

Purchase  by  clerks  of  courts  of  fees  taxed  as 
costs,  see  "Clerks  of  Courts." 

Violations  of  municipal  ordinances,  see  "Mu- 
nicipal CJorporations,"  {  6. 

I   1.    Nature  and  elements  of  erime  and 
defenses  in  general. 

*The  dramshop  law  held  repealed  by  the 
adoption  of  prohibition  at  an  election  under  the 
local  option  statute  within  Rev.  St  1890,  { 
2392  [Ann.  St  1906,  p.  1466],  so  that  a  convic- 
tion may  be  had  under  the  dramshop  law  for 
an  offense  committed  prior  to  the  adoption  ot 
prohibition.— State  v.   Walker  (Mo.  App.)  615. 

i  2.    Parties  to  offenses. 

'There  are  no  accessories  in  misdemeanors, 
but  all  who  participate  in  any  way  in  the  un- 
lawful act  are  principal  offenders.— Burrow  ▼. 
City  of  Hot  Springs  (Ark.)  823. 

g  3.    Jnrisdlotlon. 

Under  Cr.  Code  Praa  i  13,  subd.  6,  and  Ky. 
St.  1903,  I  4354,  a  justice  of  the  peace  held  to 
possess  jurisdiction  of  the  offense  of  obstructing 
a  passway.— Hughes  v.  Holbrook  (Ky.)  225. 

Act  April  15,  1907  (Laws  1907,  p.  212),  creat- 
ing the  St  Louis  court  of  general  sessions,  held 
to  confer  no  part  of  the  judicial  power  of  the 
state  on  such  tribunal.--State  ex  rel.  Board 
of  Education  of  City  of  St  Louis  7.  Nast 
(Mo.)  563. 
i  4.    Venne. 

Under  Rev.  St  1899,  J  2597  [Ann.  St.  1906, 
p.  1538],  change  of  venue  held  not  required 
where  the  first  judge,  called  in  to  try  the  case 
on  Uie  regular  judge  disqualifying  himself,  fails 
to  appear.— State  v.  Long  (Mo.)  35. 
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I  S.    Former  Jeopavdj.  ' 

*The  conclusion  of  a  committing  magistrate 
is  not  a  judgment,  and  is  no  bar  to  a  further 
prosecution.— State  ez  rel.  Board  of  Education 
of  City  of  St.  Louis  v.  Nast  (Mo.)  563. 

I  6.  Prellmlnsry  eoaiplstat,  afldAvit, 
irarrant,  axaaila«tl«B.  Moualt- 
ateat,  and  nuniaarj  trial. 

An  affidavit  filed  in  a  police  court  for  a  war- 
rant of  arrest  has  performed  its  office  when 
accused  is  brought  before  the  police  judge  for 
trial.— Burrow  y.  City  of  Hot  Springs  (Ark.) 
823. 

-'While  accused  is  entitled  to  a  proper  state- 
ment of  the  charge  against  him,  in  an  affidavit 
filed  in  a  police  court  for  a  warrant  for  his  ar- 
rest, a  mere  defective  statement  in  it  does  not 
affect  the  subsequent  proceedings,  unless  the  af- 
fidavit is  so  uncertain  as  not  to  charge  an  of- 
fense.—Burrow  V.  City  of  Hot  Springs  (Ark.) 
823. 

A  plea  in  abatement  to  an  indictment  found 
by  the  grand  jury  by  reason  of  the  dismissal 
of  the  charges  against  defendant  by  information 
before  the  preliminary  examination  had  been 
had  held  properly  overruled  under  Rev.  St. 
1899,  i  2476a  [Ann.  St  1906,  p.  1487].— State 
r.  Gieseke  (Mo.)  525. 

{  7.  Arralgunent  aad  pleaa,  and  nolle 
proeeqnl  or  dlaoontlnaanoe. 

*The  entering  of  a  ^lea  in  abatement  to  an 
indictment  does  not  withdraw  the  plea  of  not 
guilty.— State  v.  Gieseke  (Mo.)  525. 

S  8.  Evldenee— Jndlolal  notlee,  pre- 
■nmptions,  aad  bnrden  of  proof. 

'Accused  is  presumed  to  be  innocent  until 
proved  guilty  beyond  rea«onable  doubt. — Keeton 
T.  Commonwealth  (Ky.)  315. 

The  courts  judicially  know  that  a  local  option 
law  would  continue  in  force  for  four  years  from 
its  adoption.— State  v.  Hall  (Mo.  App.)  1077. 

'Defendant  is  presumed  innocent  and  the  state 
must  prove  his  guilt  beyond  a  reasonable  doubt. 
—State  V.  Wilson  (Mo.  App.)  1086. 

One  accused  of  crime,  wherever  the  law  in- 
dulges a  presumption  adversely  to  him,  has  the 
right  to  meet  and  overcome  that  presumption  if 
it  be  within  his  power  by  proper  evidence.— 
Vanhouser  v.  State  (Tex.  Cr.  App.)  386. 

I  9.  ^—  Faota  In  iasna  aad  releraat  to 
issoes,  and  res  cestiB. 

'In  a  prosecution  for  murder,  all  that  occurred 
at  the  time  of  the  shooting  which  had  reference 
thereto  or  connection  therewith  was  part  of  the 
res  gestte.— State  v.  Baker  (Mo.)  6. 

'In  a  criminal  prosecution  for  selling  liquor, 
it  is  not  error  to  permit  a  witness  to  make  a 
detailed  statement  of  all  the  acts  and  declara- 
tions of  the  parties  at  the  time  the  whisky  was 
purchased,  since  such  acts  and  declarations  were 
part  of  the  res  gestte.— Potta  v.  State  (Tex.  Cr. 
App.)  695,  696. 

Testimony  as  to  statements  made  by  deceased 
12  to  15  minutes  after  the  stabbing  Aeld  admis- 
sible as  res  gestte.— Stovall  v.  State  (Tex.  Cr. 
App.)  699. 

f  lO.  —  Other  offenses,  and  eharaeter 
of  aoonsed. 

'To  show  motive  material  to  the  offense 
charged,  facto  may  be  proved,  though  they  in- 
volve the  commission  of  another  offense. — 
Welch  V.  Commonwealth  (Ky.)  863. 

'On  a  trial  for  larceny,  certain  evidence 
heU  inadmissible  because  relating  to  separate 
and  distinct  offenses.— Alford  v.  State  (Tex.  Cr. 
App.)  364. 


'In  a  prosecution  for  violation  of  the  local 
option  law,  evidence  of  a  previous  offense  held 
inadmissible  to  show  system.— Curtis  v.  State 
(Tex.  Cr.  App.)  380. 

Evidence  of  the  possession  of  liquors  by  one 
accused  of  a  sale  in  violation  of  the  local  option 
law  is  not  proving  another  offense,  because  it  is 
no  offense  to  have  whisky  in  a  local  option  dis- 
trict.—Myers  V.  State  (Tex.  Cr.  App.)  392. 

811>  —^  Best   and  seoondary,   and   de- 
monstratlTe  erldeaoe. 

'Admission  in  a  homicide  case  of  defendant's 
clothing  to  show  where  he  was  stabbed  held  not 
error. — State  v.  Long  (Mo.)  35. 

'Where,  on  a  trial  of  a  dramshop  keeper  for 
disposing  of  liquors  unlawfully  to  a  minor,  ac- 
cusied  in  possession  of  his  license  was  notified 
to  produce  it  for  the  trial,  but  refused  to  do  so, 
secondary  evidence  of  the  license  was  sufficient 
proof  that  he  was  a  dramshop  keeper. — State 
V.  Walker  (Mo.  App.)  615. 

In  a  criminal  case,  a  sufficient  predicate  for 
the  admissibility  of  secondary  evidence  of  a  lost 
paper  held  not  shown. — Dowd  v.  State  (Tex. 
Cr.  App.)  389. 

'Where  an  instrument  is  lost,  a  proper  predi- 
cate must  be  made  before  the  admission  of  sec- 
ondary evidence.— Dowd  v.  State  (Tex.  Cr.  App.) 

In  a  prosecution  for  the  illegal  sale  of  intox- 
icating liquors,  parol  evidence  of  the  existence 
of  a  license  is  admissible. — Oldham  t.  State 
(Tex.  Cr.  App.)  667. 

I  IS.  — —  Admissions,   declarations,   and 
hearsay. 

'In  a  prosecution  for  murder  consummated 
as  a  result  of  a  conspiracy,  evidence  of  a  con- 
versation had  with  the  wife  of  the  defendant 
on  trial  held  not  admissible.— Brummett  v. 
(Tonlmonwealth  (Ky.)  861. 

'On  a  criminal  trial,  a  letter  found  on  de- 
fendant's person  when  arrested,  and  which  he 
admitted  writing,  held  competent.— Nioam  v. 
Commonwealth  (Ky.)  945. 

Question  held  to  call  for  hearsay. — State  -  v. 
Long  (Mo.)  35. 

'The  statement  of  a  third  person  not  mftde 
in  the  presence  of  accused,  and  relating  to  a 
matter  not  connected  with  accused,  is  inadmis- 
sible.—Alford  V.  State  (Tex.  Cr.  App.)  364. 

'Evidence  of  statementa  by  defendant  the 
ni^ht  before  the  killing  held  inadmissible,  as 
being  self-serving.— Redman  v.  State  (Tex.  Cr. 
AppO  365. 

'Proffered  testimony  of  an  alleged  statement 
of  decedent's  wife  that  he  bad  been  drinking, 
and  that  she  expected  such  trouble,  held  inad- 
missible.—McOrmick  v.  State  (Tex.  Cr.  App.) 
669. 

'Certain  evidence  kefd  properly  excluded  as 
self-serving.— Booth  v.  State  (Tex.  Cr.  App.) 
087. 

'Certain  evidence  held  admissible  as  a  declara- 
tion showing  guilt.— Booth  t.  State  (Tex.  (]lr. 
App.)  687. 

A  letter  held  admissible,  it  clearly  Indicating 
that  defendant  was  trying  to  prevent  the  one 
to  whom  written  from  testifying  against  him. 
—Booth  v.  State  (Tex.  Cr.  App.)  687. 

{  13.  — —  Acts  and  deoIaratloBs  of  con- 
spirators and  oodef  endants. 

'In  a  prosecution  for  conspiracy  to  commit 
murder,  evidence  of  a  co-conspirator  hdd  ad- 
missible.—Brummett  T.  Commonwealth  (Ky.) 
861. 
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$  14.   —   OpimloB  eTidenoe. 

In  a  prosecution  for  selling  liquor  in  viola- 
tion of  the  local  option  law,  the  opinion  of  a 
witness  who  drank  some  of  the  liquor  that  it 
was  intoxicating  was  admissible. — Curtis  v. 
State  (Tex.  Cr.  App.)  380. 

Testimony  of  a  physician  that  the  cut  on  de- 
ceased ranged  backward  and  upward  held  ad- 
missible.—Stovall  T.  State  (Tex.  Cr.  App.)  899. 

{15.   — —   Gonfessioiis. 

'Facts  held  not  to  show  that  defendant  was 
under  arrest  when  statements  were  made  in  his 
presence  so  as  to  render  such  statements  inad- 
missible—Williams V.  State  (Tex.  Cr.  App.)  371. 

f  16.   —  Erldence  at  preUminarr  ezam- 
inatloB  or  at  f  oraer  trloL 

*A  proper  predicate  must  be  laid  before  the 
testimony  given  at  an  examining  trial  by  a 
witness  since  deceased  can  be  legally  admitted. 
— Dowd  V.  State  (Tex.  Cr.  App.)  389. 

*One  who  heard  the  testimony  of  a  witness  at 
an  examining  trial,  and  who  took  down  the  testi- 
mony, held  authorized  to  swear  to  the  accuracy 
of  the  statement.— Dowd  v.  State  (Tex.  Cr. 
App.)  389. 

♦In  a  prosecution  for  yiolating  the  local  op- 
tion law,  evidence  is  admissible  to  show  what 
the  testimony  of  defendant  was  in  a  trial  in  a 
similar  prosecution  in  which  he  was  defend- 
ant, where  he  testified  for  himself.— Biddy  v. 
State  (Tex.  Cr.  App.)  (S89. 

(17.  —  Weight  aad  snflleleney. 

'Mere  grounds  for  suspicion  do  not  justify 
conviction  of  crime.— Jones  v.  State  (Ark.)  223. 

The  state  is  not  necessarily  bound  by  every 
statement  of  a  witness  introduced  by  it,  for  the 
jury  has  a  right  to  consider  all  the  surrounding 
circumstances.— Oldham  v.  State  (Tex.  Cr.  App.) 
667. 

{18.   Time  of  trial  and  continmanoe. 

*An  affidavit  in  support  of  a  continuance  for 
absence  of  a  witness  held  insufficient  under  Kir- 
by's  Dig.  {  6173.— Richie  v.  State  (Ark.)  511. 

*The  refusal  to  grant  a  continuance  for  want 
of  preparation  for  trial  held  proper. — Sizemore 
v.  Commonwealth   (Ky.)   254. 

*A  continuance  will  not  be  granted  to  enable 
accused  to  procure  witnesses  to  impeach  wit- 
nesses for  the  commonwealth. — Sizemore  v.  Com- 
monwealth (Ky.)  254. 

'Refusal  to  continue  a  homicide  case  for  the 
absence  of  one  of  accused's  counsel  held,  not  er- 
ror.— Kennedy  v.  Commonwealth  (Ky.)  891. 

'An  affidavit  for  a  continuance  in  a  criminal 
case  on  the  ground  of  the  absence  of  witnesses 
held  insufficient,  under  Rev.  St.  1899,  |  2000 
[Ann.  St.  1906,  p.  1541].— State  v.  Horn  (Mo.)  3. 

'An  application  for  a  continuance  on  the 
ground  of  the  absence  of  witnesses  whose  testi- 
mony is  cumulative  only  is  properly  denied.— 
State  v.  Horn  (Mo.)  3. 

An    application    for   a    continuance    on    the 

S round  of  absence  of  witnesses   held  properly 
enied   on   the  showing  made.— State   v.   Horn 
(Mo.)  3. 

'Continuance  for  absent  witness  held  warrant- 
ed.—Wingo  V.  State  (Tex.  Cr.  App.)  372. 

'Refusal  of  a  continuance  for  lack  of  dili- 
gence held  .  not  error.— Sykes  v.  State  (Tex. 
Cr.  App.)  1179. 

i  19.  Trial— PreUntlnarr  prooeediaKs, 

'Under  Cr.  Code  Prac.  {  185,  the  common- 
wealth may  demand  a  separate  trial  of  a  de- 
fendant jointly  indicted  with  another.— Sizemore 
V.  Commonwealth  (Ky.)  254. 


'The  fact  that  the  niame  of  a  witness  did  not 
appear  on  the  indictment  as  required  by  Cr. 
Code  Prac.  {  120,  held  not  to  prevent  the  in- 
troduction of  the  testimony  of  the  witness  at 
the  trial.— Dowell  v.  Commonwealth  (Ky.)  847. 

i  20.  ^—  Oonrsfl  aad  eondiiot  vt  trial  im 

ceneraL 

Though  Ky.  St.  1903,  contains  no  other  provi- 
sions resj^ecting  the  appointment  of  interpreters 
than  sections  181  and  1034,  yet  the  courta  held 
to  have  inherent  power  to  permit  the  use  of 
interpreters  where  justice  requires  it. — Nionm 
v.  Commonwealth  (Ky.)  945. 

Defendant  having  introduced  an  interpreter, 
and  no  objection  having  been  made  by  the  com- 
monwealth, there  was  no  occasion  for  an  exami- 
nation to  ascertain  his  qualifications. — Nionm  v. 
Commonwealth  (Ky.)  945. 

'Certain  things  held  not  part  of  the  trial,  at 
which,  under  Rev.  St.  1899.  g  2610  [Ann.  St. 
1906,  p.  1548],  one  indicted  for  felony  must  be 
present. — State  v.  Long  (Mo.)  35. 

'On  a  trial  for  larceny,  the  action  of  the  court 
in  directing  the  bringing  of  accused's  confed- 
erates from  the  jail  into  court  to  enable  a  wit- 
ness to  identify  them  hdd  within  the  court's 
discretion. — Hooton  v.  State  (Tex.  Cr.  App.) 
651. 

Where,  on  a  trial  for  a  violation  of  the  local 
option  law,  prosecuting  witness,  after  testify- 
ing that  defendfint  had  on  a  mask,  hood,  and 
jumper,  donned  the  same  before  the  court  had 
opportunity  to  control  the  matter,  held  not 
ground  of  reversal.- Dooley  v.  State  (Tex.  Cr. 
App.)  676. 

{ 21.   ^^  Reoeptloii  of  eTldenee. 

'On  a  trial  for  homicide,  admitting  certain 
evidence  held  not  error  where  the  condition, 
which  was  fulfilled,  was  imi)osed  that  a  con- 
spiracy to  take  decedent's  life  be  shown. — 
Banks  v.  State  (Tex.  Cr.  App.)  693. 

{ 22.  — —  ObJeotioiM  to  STldence,  ato- 
tloiM  to  strike  out,  and  exoep- 
tloas. 

'An  objection  to  evidence  as  incompetent,  ir- 
relevant, and  immaterial  is  too  indefinite  and 
uncertain  to  amount  to  an  objection. — State  v. 
Crone  (Mo.)   555. 


{23. 


ooadnet      of 


—  ArKmaents     and 
conasel. 

'In  a  prosecution  for  homicide,  remarks  of 
prosectiting  attorney  in  his  argument  to  the 
}ury  held  prejudicial  error. — Poison  v.  Common- 
wealth (Ky.)  844. 

*A  rebuke  by  the  trial  jndge  regarding  i>rei- 
udicial  remarks  by  the  prosecuang  attorney  in  a 
criminal  prosecution  held  to  show  his  disap- 
proval.— State  V.  Baker  (Mo.)  6. 

'Where,  in  the  argument  of  the  county  at- 
torney, the  failure  of  accused  to  testify  in  his 
own  behalf  is  directly  alluded  to,  or  so  perti- 
nently as  to  direct  the  jury's  attention  to  such 
fact,  the  statute  prohibiting  reference  to  ac- 
cused's failure  to  testify  is  violated.— Sample  v. 
State  (Tex.  Cr.  App.)  68.5. 

'Remarks  of  the  county  attorney  held  not 
objectionable  as  an  allusion  to  accused's  failure 
to  testify.— Sample  v.  State  (Tex.  Cr.  App.) 
685. 

i  24.   ^^  FroTlaoe    of    eonrt    and    Jwry 
in  seneraL 

'A  jury  is  the  jud^e  of  the  credibility  of  wit- 
ne.sse8  and  the  weight  of  their  testimony. — 
Thomas  v.  State  (Ark.)  224. 

An  instruction  in  a  criminal  prosecution  held 
not  objectionable  as  being  on  the  weight  of 
evidence.— Burrow  T.  City  of  Hot  Springs  (Ark.} 
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On  a  trial  for  shooting  at  another  with  in- 
tent to  kill,  without  wounding,  the  question 
whether  the  gun  was  loaded  with  ball  held  for 
the  jury.— Dowell  v.  Commonwealth  (Ky.).847. 

*In  a  prosecution  for  aasault  with  intent  to 
kill,  whether  the  instrument  with  which  the 
assault  was  committed  was  a  deadly  weapon 
held,  under  the  evidence,  a  question  for  the 
jury.— State  v.  Harris  (Mo.)  28. 

*A  paragraph  in  an  instruction  in  a  criminal 
case  held  not  objectionable  as  a  charge  on  the 
weight  of  the  evidence.— Hooton  t.  State  (Tex. 
Cr.  App.)  661. 

*CbarRe  held  not  on  the  weight  of  the  evi- 
dence.—Sample  V.   State  (Tex.  Cr.   App.)  885. 

•A  charge  as  to  the  purpose  of  impeaching  evi- 
dence held  to  sufficiently  state  the  law,  ana  not 
a  charge  on  weight  of  evidence. — Banks  v.  State 
(Tex.  Cr.  App.)  6»8. 

1 25.   —  Neoeaaltr,  reqvlaltea,  and  awt- 
fioienej  of  liistmetions. 

*In  a  prosecution  of  a  physician  for  solicit- 
ing  patients  by  means  of  a  drummer,  an  in- 
struction on  the  proof  necessary  to  convict 
hdd  not  misleading  in  view  of  other  instruc- 
tions given.— Burrow  v.  City  of  Hot  Springs 
(Ark.)  823. 

In  a  prosecution  of  a  physician  for  obtain- 
ing patients  by  "drumming,"  an  instruction 
held  properly  given  as  an  aid  in  determining  the 
credibility  of  witnesses. — Burrow  v.  City  of  Hot 
Springs  (Ark.)  823. 

'Practice  as  to  the  time  of  admonislunent  of 
the  jury  as  to  the  effect  of  the  admission  of 
evidence  competent  against  only  one  of  joint 
defendants  stated.— Poison  v.  Commonwealth 
(Ky.)  844. 

'Under  the  express  provisions  of  Cr.  Code 
Prac.  i  113,  the  evidence  of  a  grand  juror  as 
to  what  a  defendant  testified  to  before  it  is 
admissible  on  the  trial  of  a  prosecution  against 
him. — Poison  v.  Commonwealth  (Ky.)  844. 

♦The  case  held  a  proper  one  in  which  to  in- 
struct in  the  language  of  Cr.  Code  Prac.  § 
240,  that  a  confession  of  a  defendant,  unless 
made  in  open  court,  will  not  warrant  a  convic- 
tion, unless  accompanied  with  other  proof  that 
such  offense  was  committed.— Poison  v.  Com- 
monwealth (Ky.)  844. 

An  instruction  in  a  prosecution  for  murder  as 
to  the  effect  of  abusive  words  as  constituting 
provocation  held  not  erroneous  in  the  use  of  the 
words  "just  cause,"  when  construed  with  the 
rest  of  the  instruction. — State  v.  Gieseke  (Mo.) 
525. 

*It  is  only  where  the  state  relies  on  circum- 
stantial evidence  alone  that  an  instruction  there- 
on should  be  given.— State  v.  Crone  (Mo.)  555. 

*An  instruction  in  a  criminal  case  held  bad 
for  failing  to  specify  the  punishment  which  the 
jury  might  assess. — Alford  v.  State  (Tex.  Cr. 
App.)  364. 

•Under  White's  Ann.  Code  Cr.  Proc.  art. 
765,  instructions  held  erroneous  as  failing  to 
give  defendant  the  benefit  of  a  reasonable  doubt 
of  his  guilt  in  any  grade  of  homicide. — Redman 
v.  State  (Tex.  Or.  App.)  365. 

•A  charge  that  by  the  expression  "under  the 
immediate  influence  of  sudden  passion"  is  meant 
that  the  passion  is  not  the  result  of  a  former 
provocation  other  than  insulting  words  con- 
cerning a  female  relative  was  erroneous,  where 
there  was  no  evidence  of  any  other  provoca- 
tion than  the  statements  of  deceased  imputing 
nnchastity  to  defendant's  female  relative.— Red- 
man V.  State  (Tex.  Cr.  App.)  365. 

•In  a  prosecution  for  violating  the  local  op- 
tion law,  based  upon  the   defendant   receiving 


liquor  by  an  "open  express  shipment,"'  an  in- 
struction basing  guilt  on  a  C  O.  D.  delivery 
held  erroneous.— Curtis  y.  State  (Tex.  Cr.  App.) 


380. 


•The  failure  to  instruct  that  certain  evidence 
could  only  be  considered  as  affecting  defendant's 
credibility  held  error. — Vanhouser  v.  State  (Tex. 
Cr.  App.)  387. 

•A  charge  as  to  reasonable  doubt  held  erro- 
neous, as  shifting  the  burden  of  proof. — Godsoe 
V.  State  (Tex.  (Jr.  App.)  38a 

•In  a  prosecution  for  embezElement,  a  general 
charge  defining  the  offense  as  the  same  is  de- 
fined in  the  statute,  without  applying  the  law 
to  the  facts  in  the  case,  was  insufficient. — God- 
8oe  V.  State  (Tex.  Cr.  App.)  388. 

Where  the  state  introduces  the  statement  of 
accused  to  the  effect  that  he  killed  deceased, 
but  that  such  killing  was  an  accident,  the 
court  should  charge  that  the  burden  was  on  the 
state  to  disprove  that  the  killing  was  accidental. 
—Combs  V.  State  (Tex.  Cr.  App.)  640. 

On  a  trial  for  larceny,  a  request  to  charge 
held  properly  refused,  because  of  the  absence  of 
evidence  on  which  to  predicate  it.— Hooton  y. 
State  (Tex.  Cr.  App.)  651. 

•Instructions  should  receive  a  fair  and  rea- 
sonable construction,  and  should  be  tested  with 
reference  to  the  language  nsed  in  its  entirety 
and  in  its  proper  connection.— Hooton  v.  State 
(Tex.  Cr.  AppO  651. 

•Objections  to  isolated  parts  of  instructions  in 
a  prosecution  for  homicide  held  not  ground  for 
reversal  in  view  of  the  charge  when  considered 
as  a  whole.- Jirou  v.  State  (Tex.  Cr.  App.)  655. 

•The  court  properly  refused  a  charge  where 
there  was  no  evidence  to  suggest  the  issue. — ^Ba- 
ker V.  State  (Tex.  Cr.  App.)  665. 

In  a  prosecution  for  violating  the  local  option 
law,  refusal  of  requested  instructions  collating 
facts  on  which  lack  of  sale  was  predicated 
held  not  error.— Beavers  v.  State  (Tex.  Cr.  App.) 
682. 

On  a  trial  for  theft,  a  diarge  on  circumstan- 
tial evidence  field  not  warranted. — Booth  v. 
State  (Tex.  Cr.  App.)  687. 

•Where  accused  was  on  trial  for  embezzle- 
ment under  Pen.  Code,  art.  938,  it  was  error 
for  the  court  to  charge  only  on  the  law  of  theft 
by  conversion  as  a  bailee  as  defined  by  Pen. 
Code,  art.  877.— Maulding  t.  State  (Tex.  Cr. 
App.)  1182. 

Charge  on  circumstantial  evidence  held  not 
prejudicial  error. — CJonway  v.  State  CTex.  Cr. 
App.)  1185. 

i  26.   —   R«qneata  for  instrmotleiM. 

•Requested  instructions,  covered  by  other  in- 
structions given  are  properly  refused. — Thomas 
V.  State  (ArkJ  224;  Burrow  v.  City  of  Hot 
Springs,  Id.  823;  State  v.  Long  (Mo.)  35; 
Boss  V.  State  (Tex.  Cr.  App.)  697;  Stovall  v. 
Same  Id.,  699. 

•On  a  trial  for  shooting  at  another  with  in- 
tent to  kill,  the  refusal  to  give  a  charge  held 
not  erroneous  in  view  of  the  charge  given. — 
Dowell  V.  Commonwealth  (Ky.)  847. 

•Charges  requested  by  defendant  on  trial  for 
usury  held  in  substance  a  repetition  of  a  charge 
given.— State  v.  Haney  (Mo.  App.)  1080. 

•Where  the  court  gave  a  charge  on  self-de- 
fense equally  as  good  as  that  requested,  it  was 
not  error  to  refuse  the  requested  charge.-^ 
Everts  v.  State  (Tex.  Cr.  App.)  364. 

In  a  prosecution  for  keeping  a  disorderly 
house,  a  requested  instruction  limiting  the  proof 
of  the  character  of  the  house  and  its  use  to  the 
time  covered  by  the  informati<«  held  auffituently 
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included  In  an  Inatraetion  eri^en.— Wimberly  7. 
State  (Tex.  Or.  App.)  384. 

*In  a  prosecntion  for  embezzlement,  the  fail- 
ore  of  the  court  to  charge  on  the  law  of  alibi 
was  not  error,  though  the  evidence  suggested 
the  issue,  where  accused  did  not  request  the 
charge.— Maulding    v.    State    (Tex.    Cfr.    App.) 

1 27.  Motloaa  for  new  trial  and  la  ar- 

rest. 

•A  new  trial  for  newly  discovered  evidence 
held  properly  denied,  where  it  was  not  of  such 
a  character  as  would  probably  have  a  prepon- 
derating influence  on  another  trial. — Nioum  t. 
Commonwealth  (Ky.)  945. 

*An  affidavit  held  -not  proof  of  separation  or 
misconduct  of  the  jury  in  a  criminal  prosecn- 
tion.— State  v.  Baker  (Mo.)  6. 

Where  accused  pleads  guilty  and  sentence  is 
deferred,  the  court  loses  jurisdiction  to  assess 
punishment ;  there  being  no  pretense  of  acting 
under  Hev.  St.  1899,  |  2816  [Ann.  St  1906,  p. 
1623],  providing  for  parol  of  convicted  persons. 
—State  V.  Hockett  (Mo.  App.)  599;  Same  v. 
Dibert  (Mo.  App.)  600:  Same  y.  Jacobs  (Mo. 
App.)  601. 

ESzciusion  of  testimony  on  trial  before  judge 
without  a  jvtTv  held  not  ground  for  a  new  triaL 
—Turner  v.  State  (Tex.  Cr.  App.)  661. 

*Newly  discovered  evidence  held  immaterial 
and  so  not  to  authorize  a  new  trial.— Merrin- 
weather  v.  State  (Tex.  Cr.  App.)  661. 

♦Newly  discovered  evidence  held  not  to  war- 
rant a  new  trial.— Biddy  v.  State  (Tex.  Cr. 
App.)  692. 

'Refusal  of  a  new  trial  on  the  grounds  of 
partial  insanity  of  accused  hdd  not  reviewable 
on  appeal  in  view  of  the  nature  of  the  showing. 
— Sykes  t.  State  (Tex.  Cr.  App.)  1179. 

*Where  the  affidavit  of  the  alleged  absent 
witness  is  not  attached  to  a  motion  for  a  new 
trial  because  of  newly  discovered  evidence,  the 
motion  is  properly  denied.— Conway  v.  State 
(Tex.  Cr.  App.)  1185. 

Objection  that  defendant  did  not  tiave  time 
to  prepare  for  trial  comes  too  late  on  motion 
for  new  trial.— Conway  v.  State  (Tex.  Cr.  AppJ 
1185. 

1 28.  Jndgatent,      seBtenee,      aad      final 

oonunitmeBt. 

*An  entry  of  judgment  held  insufficient  under 
Code  Cr.  Proc.  1895,  arfc  845.— Caskey  v.  State 
f  rex.  Cr.  App.)  665. 

{  29.  Appeal  and  error,  and  certiorari— 
Form  of  remedy,  Joriadlotlon,  and 
rlsht  of  rcTieir. 

*In  the  absence  of  a  final  judgment  in  the 
court  below,  an  appellate  court  has  no  jurisdic- 
tion.—Caskey  y.  State  (Tex.  Cr.  App.)  665. 

{ 30.  —^  FresentatioB  and  roaerratiaa 
in  lower  oonrt  of  grooads  of 
review. 

*Where  the  admission  of  evidence  is  assigned 
as  error,  only  those  grounds  of  objection  may 
be  considered  on  appeal  which  were  urged  in 
the  motion  for  a  new  trial.— Burrow  v.  City  of 
Hot  Springs  (Ark.)  823. 

•Cr.  Code  Prac.  f  281,  held  to  prevent  con- 
sideration of  alleged  false  translation  of  testi- 
mony given  in  a  foreign  language,  where  excep- 
tion was  first  made  on  motion  for  new  trial. — 
Nioum  r.  Commonwealth  (Ky.)  945. 

♦Cr.  Code  Prac.  |  281,  held  to  prevent  con- 
sideration of  the  objection  that  defendant  was 
not  legally  sworn,  where  no  exception  was  taken 
at  the  time  or  error  assigned  on  motion  for 
new  trial.— Nioum  v.  CJommonwealth  (Ky.)  945. 


Where  no  exception  was  taken  to  permitting 
an  interpreter  to  act  before  or  at  the  time  be 
so  acted  or  the  matter  called  to  the  attention 
of  the  court  on  motion  for  new  trial,  the  Court 
of  Appeals  will  not  consider  it. — Nioum  v.  Com- 
monwealth (Ky.)  945. 

Failure  to  have  the  object  of  a  waiver  of  a 
formal  arraignment  or  of  his  plea  of  not  guilty 
interpreted  to  defendant,  who  did  not  understand 
the  English  language,  held  not  cause  for  reversal, 
where  defendant  did  not  except  until  ai^ieal. — 
Nioum  V.  Commonwealth  (Ky.)  945. 

Cr.  Code  Prac.  {  281,  held  to  prevent  consid- 
eration of  the  objection  that  the  court  fiiiled  to 
ascertain  whether  an  interpreter  was  qualified 
where  not  made  in  the  lower  court  in  proper 
time  or  presented  on  motion  for  new  trial.— 
Nioum  T.  Commonwealth  (Ky.)  945. 

*Where,  in  a  criminal  prosecution,  defendant 
objected  to  remarks  of  the  prosecuting  attorney 
in  his  argument,  and  no  exception  was  taken 
that  the  judge's  rebuke  to  the  attorney  was  in- 
sufficient, the  point  will  be  waived.--State  t. 
Baker  (Mo.)  6. 

*Elrror  not  assigned  in  motion  for  new  trial 
held  not  reviewable. — State  v.  Long  (Mo.)  35. 

If  alleged  insufficiency  of  an  indictment  ia 
raised  by  motion  in  arrest  of  judgment,  it  is 
sufficient,  though  the  question  was  not  raised  by 
motion  to  quash  or  by  demurrer.— State  v.  Hall 
(Mo.  App.)  1077. 

*  Where  a  defect  in  an  indictment  appears  on 
the  face  of  the  record,  it  may  be  raised  in  the 
appellate  court  for  the  first  time  and  is  not 
waived  by  failure  to  move  to  question  its  valid- 
ity below.— State  v.  Hall  (Mo.  App.)  1077. 

{31.  ^^  Proeeedinn    for    transfer    of 
oanae,  and  effect  thereof. 

*An  appearance  bond  held  not  to  support  an 
appeal  to  the  county  court  from  a  conviction 
in  justice's  court,  in  view  of  the  requirements 
of  Code  Cr.  Proc.  1895,  art  889,  relating  to 
such  appeal  bonds.- Bunton  y.  State  (Tex.  Cr. 
App.)  373. 

{ 32.  ^^  Beeord    and    prooeedlncs    not 
in  record. 

Where  a  proper  foundation  for  the  introduc- 
tion of  the  evidence  of  a  witness  taken  at  a 
former  trial  was  laid,  the  correctness  of  the  rul- 
ing admitting  it  on  the  ground  that  the  wit- 
ness was  beyond  the  jurisdiction  of  the  court 
is  not  affected  by  the  fact,  discovered  since  the 
trial,  that  the  witness  was,  in  fact,  not  beyond 
the  jurisdiction  at  the  time  of  the  triaL— Bur- 
row y.  City  of  Hot  Springs  (Ark.)  823. 

•Defendant's  bills  of  exceptions  alleging  error 
by  the  trial  court  in  refusing  to  allow  defend- 
ant to  ask  a  certain  question  on  cross-examina- 
tion, held  defective.— Wade  y.  State  (Tex.  Cr. 
App.)  369. 

The  matter  of  denial  of  new  trial  for  failure 
of  defendant's  attorney  to  appear  held  not  se 
presented  that  it  could  be  considered. — ^Mangum 
y.  State  (Tex.  Cr.  App.)  370. 

•Where  there  are  no  bills  of  exceptions  in  the 
record,  questions  in  regard  to  matters  of  fact 
set  up  in  the  motion  for  a  new  trial  cannot  be 
considered  on  appeal. — Mayberry  y.  State  (Tex. 
Cr.  App.)  659. 

•Where  a  bill  of  exceptions  to  the  rejection  of 
evidence  does  not  state  the  purpose  tor  which 
the  testimony  was  offered,  it  will  not  be  consid- 
ered.—Kilgore  V.  State  (Tex.  Cr.  App.)  662. 

*In  the  absence  of  a  bill  of  exceptions,  the 
court  will  not  review  alleged  error  in  the  admis- 
sion of  testimony.— Thomas  y.  State  (Tex.  Cr. 
App.)  664. 
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*In  the  absence  of  a  bill  of  exceptions,  the 
court  will  not  review  alleged  error  in  overruling 
en  application  for  a  continuance.— Thomas  y. 
State  (Tex.  Cr.  App.)  664; 

A  bill  of  exceptions  which  recites  that  accused 
offered  to  prove,  but  does  not  say  he  would  have 
proved  or  that  he  did  prove,  is  defective. — ^Davis 
V.  State  (Tex.  Cr,  App.)  667. 

'Where  the  record  shows  that  the  court  ad- 
journed on  October  12th  and  the  bills  of  ex- 
ceptions and  statement  were  filed  on  October 
30th,  and  there  is  no  order  in  the  record  au- 
thorizing the  filing  after  term  time,  the  bills  of 
exceptions  or  statement  of  facts  cannot  be  con- 
sidered on  appeal. — Davis  v.  State  (Tex.  Cr. 
App.)  6e». 

*A  bill  of  excei^tions  to  the  rejection  of  testi- 
mony in  a  homicide  case  held  insufficient. — Mc- 
Cormlck  V.  State  (Tex.  Cr.  App.)  669. 

A  statement  of  facts  and  bill  of  exceptions 
filed  in  vacation  will  not  be  considered  where 
the  transcript  does  not  contain  an  order  au- 
thorizing Bu^  filing.— Moots  v.  State  (Tex.  Cr. 
AppJeSa. 

Refusal  to  grant  a  continuance  will  not  be 
discussed  on  appeal,  where  a  bill  of  exceptions 
was  not  reserved  to  the  ruling. — Sample  v. 
State  (Tex.  Cr.  App.)  686. 

*A  bill  of  exceptions  is  totally  defective  which 
does  not  show  wherein  the  admission  of  testi- 
mony was  prejudicial. — Biddy  v.  State  (Tex.  Cr. 
App.)  68». 

A  bill  of  exceptions  which  states  that  evi- 
dence is  objected  to,  but  which  does  not  state 
the  facts  to  be  true  upon  which  appellant  pred- 
icates his  objection,  is  defective.— Biddy  v. 
State  (Tex.  Cr.  App.)  689. 

*A  bill  of  exceptions  must  be  complete  with- 
in itself,  as  the  court  will  not  look'  at  evi- 
dence to  make  out  a  bill.— Biddy  v.  State  (Tex. 
Cr.  App.)  689. 

Alleged  improper  remarks  of  counsel  held  not 
properly  presented  for  review.- Sykes  v.  State 
(Tex.  (5r.  App.)  1179. 

Where  the  record  on  appeal  in  a  criminal 
case  contains  neither  a  statement  of  facts  nor 
bill  of  exceptions,  and  the  indictment  Is  good 
and  the  court's  charge  is  applicable  to  the  state 
of  facts  provable  thereunder,  the  case  must  be 
afBrmed.- Crawford  v.  State  (Tex.  Cr.  App.) 
1181. 

'Evidence  not  embodied  in  the  statement  of 
facts  on  an  appeal  cannot  be  considered. — Bro- 
die  V.  State  (Tex.  Cr.  App.)  1182. 

Where  there  is  no  statement  of  facts  or  bill 
of  exceptions  the  sufficiency  of  the  evidence 
cannot  be  considered.— Pettiway  v.  State  (Tex. 
Cr.  App.)  1184. 

'Where  the  statement  of  facts  and  bill  of 
exceptions  were  filed  after  adjournment  of  the 
term  at  which  trial  was  had,  and  the  record 
shows  no  order  for  such  filing,  held,  they  can- 
not be  considered. — Machem  v.  State  (Tex.  Cr. 
App.)  1184. 


138. 


hearlBc,    and    r«- 


— ■  IMamlaaal, 
hearlnc. 

'Where  defendant,  pending  his  appeal,  es- 
caped and  did  not  voluntarily  return,  but  was 
recaptured,  his  appeal  will  be  dismissed.— Mc- 
Cullough  v.  State  (Tex.  Cr.  App.)  1171. 

A  statement  of  facts  filed  too  late  held  not  to 
be  considered  where  affidavits  show  a  lack  of 
diligence  to  obtain  it  in  time. — Crawford  t. 
State  (Tex.  Cr.  App.)  1181. 

134.  — -  Bevlew. 

In  a  prosecution  for  homicide,  refusal  to  ad- 
mit testimony  of  an  absent  witness  given  at  the 


examining  trial  held  harmless;  the  facts  beinc 
undisputed.- Brooks  v.  State  (Ark.)  206. 

'In  a  prosecution  of  a  physician  for  obtain- 
ing patients  by  "drumming,"  an  instruction  re- 
lating to  the  credibilitv  of  witness  held  not  prej- 
udidal. — Burrow  v.  City  of  Hot  Sprinca  (Ark.) 
823. 

'The  weight  of  the  evidence  and  the  credi- 
bility of  the  witnesses  In  a  criminal  case  is  for 
the  jury,  and  the  appellate  court  has  no  juris- 
diction to  pass  thereon. — Dowell  v.  Common- 
wealth (Ky.)  847. 

In  a  prosecution  for  murder  consummated  as 
a  result  of  a  conspiracy,  the  admission  in  evi- 
dence of  a  conversation  had  with  the  wife  of 
the  defendant  on  trial  held  prejudicial  error. — 
Brummett  v.  Commonwealth  (E^.)  661. 

'Under  Cr.  Code  Pra&  f  840,  error  of 
phraseology  in  instructions  in  a  homicide  case 
held  not  reversible  in  view  of  the  real  issue. — 
Kennedy  v.  Commonwealth  (Ky.)  891. 

♦Defendant  in  a  criminal  trial  cannot  com- 

{)lain  that  it  does  not  appear  that  he  was  legal- 
y  sworn. — Nioum  v.  CJommonwealth  (Ky.)  945. 

'The  granting  or  refusing  a  continuance  is  a 
matter  so  largely  resting  in  the  discretion  of  the 
trial  court  that  the  Supreme  Court  will  not  in- 
terfere unless  such  discretion  has  been  unwisely 
exercised. — State  v.  Horn  (Mo.)  3. 

'Refusal  to  allow  questions  on  cross-examina- 
tion of  witness  called  to  rebut  evidence  impeach- 
ing character  of  prosecuting  witness  AeU  naim- 
less.— State  v.  Harris  (Mo.)  28. 

Exclusion  of  evidence  of  good  character,  which 
was  admitted,  held  not  error.— State  ▼.  Long 
(Mo.)  85. 

'Elxclusion  of  evidence  held  harmless  in  view 
of  other  evidence.— State  v.  Long  (Mo.)  86. 

.  'Statement  as  to  presumption,  under  Rev.  St 
1899,  §  2610  [Ann.  St.  1906,  p.  1548],  of  de- 
fendant having  been  present  at  a  trial  for  fel- 
ony.—State  V.  Long  (Mo.)  35. 

'Conviction  in  a  homicide  case  on  substantial 
evidence  held  not  reviewable  on  the  question  of 
sufficiency  of  evidence. — State  v.  Long  (Mo.)  85. 

Defendant  by  request  of  an  instruction  on 
the  effect  of  a  dying  declaration,  held  estopped 
to  assert  that  the  court  erred  in  admitting  the 
declaration  in  evidence. — State  v.  Crone  (Mo.) 
555> 

•A  conviction  on  conflicting  evidence,  and 
not  ntanifestly  against  the  weight  thereof,  will 
not  be  distuibed.— Mangum  v.  State  (Tex.  Cr. 
App.)  370. 

'In  a  prosecution  for  keeping  a  disorderly 
house,  an  instruction  on  circumstantial  evidence 
held  not  prejudicial.— Wimberly  v.  State  (Tex. 
Cr.  App.)  384. 

In  a  prosecution  for  .keeping  a  disorder!; 
house,  admission  of  the  details  of  a  conversation 
between  accused  and  a  minister  held  harmless 
error.— Wimberly  v.  State  (Tex.  Cr.  App.)  384. 

'The  assumption  of  a  fact  by  an  instruction 
held  harmless,  in  view  of  the  evidence. — Mer- 
rinweather  v.  State  (Tex.  Cr.  App.)  661. 

'In  a  homicide  case,  the  reception  of  evidence 
of  a  physician  as  to  bow  accused  would  have 
struck  defendant,  if  standing. in  front  of  him, 
held  harmless  error. — McCormick  v.  State  (Tex. 
Cr.  App.)  669. 

'Admission  of  testimony  of  a  ten  year  old  lad 
in  a  murder  case  held  a  question  for  decision  by 
the  trial  court,  with  which  the  court  on  appeal 
will  not  interfere.- McCormick  T.  State  (Tex. 
Cr.  App.)  669. 
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In  a  prosecution  for  violating  the  local  option 
law,  the  admission  of  certain  evilence  if  erro- 
neous held  tiarmiesg.— Pride  v.  State  (Tex.  Cr. 
▲pp.)  675. 

Any  difference  between  the  word  "credit,"  as 
used  in  an  instruction  as  to  the  purpose  of  im- 
peadiing  evidence,  and  the  word  "credibility," 
held  not  of  sufficient  importance  to  require  a 
reyersai.— Dooley  v.  State  (Tex.  Cr.  App.)  676. 

'Though  most  of  tlie  evidence  indicates  that 
the  liquor  sold  was  not  intoxicating,  yet  there 
being  some  evidence  that  it  was  intoxicating, 
the  evidence  is  not  so  wholly  lacking  as  to  justi- 
fy setting  aside  a  conviction. — Cunningham  v. 
State  CTex.  Cr.  App.)  678. 

An  instruction  to  find  defendant  guilty  un- 
less the  jury  had  reasonable  ground  to  l>e- 
lieve  that  he  had  a  right  to  carry  a  weapon 
held  not  prejudicial.— Baker  v.  State  (Tex.  Cr. 
App.)  684. 

On  a  trial  of  an  adult  male  for  aggravated 
assault  on  a  female,  a  charge  erroneously  stat- 
ing the  offense  charged  held  not  reversible  er- 
ror in  view  of  the  charge  given.— Sample  v. 
State  (Tex.  Cr.  App.)  085. 

*In  a  prosecution  for  riolating  the  local  op- 
tion law,  where  defendant's  employer  admitted 
that  he  had  an  internal  revenue  license,  the  in- 
troduction of  inadmissible  evidence  to  prove 
that  fact  will  be  harmless  error.— Biddy  v.  State 
(Tex.  Cr.  App.)  689. 

*In  a  prosecution  for  violating  the  local  option 
law,  where  the  evidence  showed  that  defendant 
was  an  employ^  in  the  only  liquor  store  in  the 
town,  admission  of  testimony  of  a  witness  that 
he  saw  a  drunken  man  in  the  town  to  show  the 
business  done  by  defendant,  while  not  pertinent, 
was  not  reversible  error. — Biddy  v.  State  (Tex. 
Cr.  App.)  68». 

'Testimony  of  the  state's  witness  that  she  was 
the  cousin  of  defendant,  and  had  l>een  engaged 
to  marry  deceased,  though  irrelevant,  was  harm- 
less.—Stovall  V.  Sute  (Tex.  Cr.  App.)  699. 

CROPS. 

Applicability  of  instructions  to  case  in  action 
for  injuries  to  crop,  see  "Trial,"  $  9. 

Renting  on  shares,  see  "Landlord  and  Tenant," 
i  4. 

CROSS-EXAMINATION. 

See  "Witnesses,"  I  2. 


See  "Dower." 


CURTESY. 


CUSTODY. 


Of  child,  see  "Divorce,"  |  2. 
Of  will,  see  "Wills,"  <  1. 

CUSTOMS  AND  USAGES. 

*The  intention  of  parties  to  agreements  may 
be  interpreted  by  reference  to  usage.— Ryley 
Wilson  Grocer  Co.  v.  Seymour  Canning  Co. 
(Mo.  App.)  628.  . 

DAMAGES. 

Compensation  for  property  taken  for  public  ase, 

see  "Eminent  Domain,"  {  2. 
Liability  of  corporation  for  exemplary  damages, 

see  "Corporations,"  |  7. 


Review  of  ineasure  of  damages  as  dependent  on 
record  on  appeal,  see  "Appeal  and  Elrror," 
§16. 

Damages  for  particular  inJMrie*. 

See  "Death,"  {  1. 

Appeal  for  delay,  see  "Costs,"  f  4. 

Breach  by  seller  of  contract  for  sale  of  goods. 
see  "SaleSj"  |  7. 

Delay  in  shipment  of  live  stock,  see  "Carriers," 
8  3. 

Delay  of  shipment,  see  "Carriers,"  S  2. 

Ejection  of  passengers,  see  "Carriers,"  {  14. 

Expulsion  from  fraternal  association,  see  "Ben- 
eficial Associations." 

Failure  to  deliver  telegram,  see  "Telegraphs  and 
Telephones,"  $  2. 

Injuries  caused  by  failnre  of  railroad  to  fence 
track,  see  "Railroads,"  §  2. 

Injuries  caused  by  public  improTements,  see 
Municipal  Corporations,"  {  6. 

Loss  of  or  injury  to  shipment,  see  "Carriers," 

Personal  injuries,  see  "Carriers,"  $  10. 
Pollution  of  water  course,  see  "Waters  and  Wa- 
ter Courses,"  {  1. 
Wrongful  sequestration,  see  "Sequestration." 

Recovery  in  pwrtieular  aetxont  or  proceedingt. 

Sec  "Replevin,"  5  8:  "Trespass  to  Try  Title," 
{  3 ;   "Trover  and  Conversion,"  {  2. 

I   1.    Grounds   and  snbjeois  of   eompom- 
sator^  damages. 

'Where  a  railroad  company  obstmcted  access 
to  its  depot,  causing  a  lady  passenger  to  stand 
outside  for  an  unreasonable  time,  it  was  liable 
for  resulting  aggravation  of  previous  illness. — 
Louisville  &  N.  R.  Co.  v.  Daugherty  (Ky.)  336. 

'Where  damages  are  sought  for  injury  to 
personal  property,  as  well  as  damages  for  the 
deprivation  of  its  use,  interest  is  not  allowable, 
as  the  recovery  for  the  use  takes  the  place  of 
interest.- Schnite  v.  Louisville  &  N.  R.  Co. 
(Ky.)  941. 

'Where  personal  property  is  injured  or  des- 
troyed by  wrongful  acts,  and  the  owner  is 
thereby  deprived  of  its  use  and  possession,  he 
is  entitled  to  recover  the  value  of  the  property 
and  interest  thereon  in  the  discretion  of  the 
jury.— Schulte  t.  Louisville  &  N.  R.  Co.  (Ky.) 
941. 

'In  an  action  for  personal  injuries,  it  is  er- 
ror to  submit  as  elements  of  damaees  doctor 
and  drug  bills,  in  the  absence  of  eviaence  that 
they  are  reasonable.— Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Morgan  (Tex.  Civ.  App.)  724. 

f  2.    Idqvldated  da^Mgea  and  penaltlea. 

'A  sum  stipulated  as  damages  in  a  contract 
held  so  greatly  in  excess  of  the  damages  actually 
suffered  as  not  to  be  recoverable  as  liquidated 
damages. — Cowart  v.  Walter  Coonally  &  Co. 
(Tex.  Civ.  App.)  973. 

(  3.    Exemplary  damages. 

'Punitive  damages  are  not  recoverable  for 
a  mere  breach  of  contract.— Cumberland  Tel- 
ephone &  Telegraph  Co.  v.  Cartwright  Creek 
Telephone  Co.  (Ky.)  875. 

'Exemplary  damages  may  be  awarded  in 
trespass,  or  where  there  is  injury  to  personal 
property,  if  it  is  attended  by  affirmative  acta 
of  aggravation,  or  is  the  result  of  willful,  reck- 
less, or  malicious  conduct. — Schulte  v.  Louis- 
ville &  N.  R.  Co.  (Ky.)  941. 

The  award  of  $2,000  exemplary  and  $500 
actual  damages  held  not  to  be  so  disproportion- 
ate as  to  show  prejudice  or  improper  motive 
actuating  the  jury. — St.  Louis  Soathwestem 
Ry.  Co.  of  Texas  r.  Thompson  (Tex.  Civ. 
App.)  453. 
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I  4.   ISMunuM.of  «law»K««. 

'Measnre  of  damages  tor  the  destruction  of 
property  including  a  growing  and  immature 
crop  stated. — Anderson  t.  St  Louis,  I.  M.  & 
S.  By.  Co.  (Mo.  App.)  005. 

*Compeusation  can  be  awarded  tor  such  fu- 
tnre  damages  as  are  reasonably  probable,  and 
are  not  limited  to  such  as  are  reasonably  cer- 
tain.—St  Louis  Southwestern  By.  Co.  of  Texas 
▼.  Hawkins  (Tex.  Civ.  App.)  736. 

f  6.    laadeqnato  and  azeeflsiTe  dMBSces. 

*A  verdict  in  a  personal  injury  case  held  not 
excessive.— Ong  Chair  Co.  t.  Cook  (Ark.)  203. 

*Two'  hundred  dollars  held  not  an  excessive 
recovery  for  breach  of  agreement  to  construct 
four  farm  crossings  over  right  of  way. — Van 
Jellico  Min.  Co.  v.  Rollins  (Ky.)  235. 

*A  verdict  in  a  personal  injury  action  KM 
not  excessive.— Southern  By.  Co.  in  Kentucky 
y.  Goddard  (Ky.)  890. 

*In  a  personal  injury  action,  the  verdict  held 
not  excessive.— Collins  v.  Fillingham  (Mo. 
App.)  610. 

I  6.    Fleadlnc,  sTldeBoe,  and  aMessmeat 
— Pleadlns- 

*A  petition  for  personal  injuries  should  spe- 
cifically allege  the  items  of  damages. — Chesa- 
peake A  O.  Ky.  Co.  V.  Crank  (Ky.)  276. 

*6eneral  and  special  damages  with  respect  to 
pleading  the  same  defined.— Louisville  &  N.  B. 
Co.  V.  Boney  (Ky.)  343. 

*A  petition  in  an  action  for  injuries  to  a 
female  passenger  htid  insutBcient  to  authorize  a 
recovery  for  a  designated  injury. — Louisville 
&  N.  B.  Co.  V.  Boney  (Ky.)  343. 

'Where,  in  an  action  for  injuries  to  person- 
al property  through  negligence,  plaintiff  desires 
to  recover  for  loss  of  its  use.  he. must  specific- 
ally plead  it— Schnlte  t.  Louisville  &  N.  B. 
Co.  (Ky.)  941. 

*An  averment  in  the  petition  that  plaintiff 
was  compelled  to  neglect  his  business  is  not 
equivalent  to  an  averment  of  loss  of  time  or 
earnings,  and  is  not  sufficient  as  a  basis  for  the 
admission  of  evidence  of  damage  for  such  loss. 
—Keen  v.  St  Louis,  I.  M.  &  8.  B.  Co.  (Mo. 
App.)  1125. 

'Damages  for  loss  of  time  or  earning  are 
special  damages,  and  must  be  averred  in  the 
petition  specifically  enough  to  notify  defend- 
ant that  such  damages  will  be  demanded. — Keen 
v.  St  Louis,  I.  M.  &  8.  B.  Co.  (Mo.  App.)  1125. 

*It  is  not  a  ground  of  exception  to  a  peti- 
tion in  an  action  for  personal  injuries  that  it 
alleges  a  great  number  and  variety  of  injuries. 
—St.  Louis  Southwestern  By.  Co.  of  Texas  v. 
Hawkins  (Tex.  Civ.  App.)  736. 

A  claim  that  decedent's  injuries  were  ag- 
gravated by  his  negligejice  was  defensive  matter, 
which  should  be  specially  pleaded.— Missouri.  K. 
&  T.  By.  Co.  of  Texas  v.  Smith  (Tex.  Civ. 
App.)  1195. 

I  7.   —  ETldoaea. 

*In  an  action  for  the  burning  of  plalntifiTs 
meadow  throueh  a  fire  set  by  defendant's  lo- 
comotive, certain  evidence  held  admissible  on  the 
question  of  damages.— Wiggins  v.  St.  Louis  & 
S.  F.  B.  Co.  (Mo.  App.)  574. 

In  an  action  for  the  destruction  of  a  crop 
of  com  practically  made,  the  evidence  to  prove 
damages  must  be  confined  to  its  then  value. — 
Anderson  v.  St  Louis,  I.  M.  &  S.  By.  Co.  (Mo. 
At>p.)  605. 

Testimony  of  a  physician  as  to  the  physical 
condition  of  the  injured  person  as  shown  by 
an  examination  made  by  him  nearly  three 
mrntba  after  the  injury  held  admissible  to  show 


her  condition  at  the  time  of  the  examination. 
—Texas  Midland  B.  B.  v.  Bitchey  (Tex.  Civ. 

App.)  732. 

Testimony  of  the  injured  woman's  mother  as 
to  a  visit  to  her  daughter  three  or  four  days 
after  the  Injury,  and  that  the  daughter  was 
then  "suffering  from  her  back  and  neck,  and, 
well,  principally  all  over,"  held  not  inadmissible 
as  bemg  too  remote.— Texas  Midland  B.  B.  v. 
Bitchey  (Tex.  Civ.  App.)  732. 

*In  an  action  for  personal  injuries  which  will 
be  suffered,  held,  that  the  evidence  is  sufficient 
if  it  shows  that  there  is  a  reasonable  probabil- 
ity that  the  injured  party  will  suffer  in  the  fu- 
ture as  a  result  of  the  injuries. — St.  Louis 
Southwestern  By.  Co.  of  Texas  v.  Garber  (Tex. 
Civ.  App.)  742. 

I   8.    ——  Pro«eedlacs  tor  aHeasmaat. 

*In  a  ijeiBonal  injury  action  an  instruction 
authorizing  the  jury  in  fixing  the  amount  of 
damages  to  take  into  consideration  plaintiff's 
condition  in  life  held  erroneous. — Skilea  v.  St 
Louis.  I.  M.  &  S.  By.  Co.  (Mo.  App.)  1082. 

*In  an  action  for  personal  injuries,  a  charge 
is  not  erroneous,  though  it  fails  to  limit  plain- 
tiff's recovery  to  such  injuries  as  are  supported 
by  proof.— St.  Louis  Southwestern  By.  Co.  of 
Texas  v.  Hawkins  (Tex.  Civ.  App.)  736. 

*A  charge  authorizing  recovery  for  such  suf- 
fering as  plaintiff  will  "reasonably  and  proba- 
bly suffer"  in  the  future  held  not  misleading.— 
St.  Louis  Southwestern  By.  Co.  of  Texas  v. 
Hawkins  (Tex.  Civ.  App.)  736. 

*In  an  action  for  personal  injuries,  an  in- 
struction using  the  expression,  "may  reasona- 
bly and  probably  suffer,"  held  equivalent  to 
"will  reasonably  and  probably  suffer."— St. 
Louis  Southwestern  By.  Co.  of  Texas  v.  Garber 
(Tex.  Civ.  App.)  742. 

*In  an  action  for  personal  Injuries,  an  in- 
struction held  not  objectionable  as  failing  to  re- 
^uire  the  jury  to  consider  the  evidence. — St. 
lOuis  Southwestern  By.  Co.  of  Texas  v.  Gar- 
ber (Tex.  Civ.  App.)  742. 

In  an  action  for  personal  injuries,  an  instruc- 
tion held  erroneous  as  authorizing  a  recovery 
of  damages  in  excess  of  the  amount  claimed 
in  the  petition.— Texas  &  P.  By.  Co.  v.  McCarty 
(Tex.  Civ.  App.)  764. 

In  an  action  for  personal  injuries,  an  instruc- 
tion authorizing  the  jury  to  assess  plaintiff's 
damages  at  such  amount  as  would  "fully"  com- 
pensate him,  etCM  held  not  erroneous. — ^Texas  tc 
P.  By.  Co.  ▼.  McCarty  (Tex.  Civ.  App.)  764. 

*In  an  action  for  injuries^  an  instruction 
on  the  measure  of  damages  held  objectionable 
as  not  limiting  the  recovery  to  the  results  of 
the  injury.— Missouri,  K.  &  T.  By.  Ck>.  of  Texas 
V.  Smith  (Tex.  Civ.  App.)  1196. . 


case  in  action 


DEATH. 

Applicability  of  instructions  to 
for,  see  'Trial,"  i  9. 

As  revocation  of  iwwer  of  sale  in  mortgage,  see 
"Mortgages,"  I  4. 

Caused  by  electricity,  see  "Electricity." 

Construction  and  operation  of  Instruction  in  ac- 
tion for,  see  "Trial,"  f  11. 

Expert  testimony  in  action  for,  see  "Evidence," 
110. 

Harmless  error  in  action  for,  see  "Appeal  and 
Error,"  |  26. 

Liability  for  death  cansed  by  operation  of  rail- 
road, see  "Bailroads,"  H  6,  7. 

Liability  for  death  of  servant,  see  "Master  and 
Servant"  II  6,  9. 

Liability  of  carrier  for  death  of  passenger,  see 
"Carriers,"  I  12. 
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New  trial  in  action  for,  see  "New  Trial,"  |  2. 
Of  executor,  aee  "Ehcecutora  and   Administra- 

tora."  f  2. 
Of  partner,  see  "Partnership,"  |  6. 
Of  party  to  action  ground  for  abatement,  see 

"Abatement  and  Revival,"  f  1. 
Parties  entitled  to  allege  error,  see  "Appeal  and 

Error,"  J  22. 
Sufficiency   of  instructions   in   action   for,   see 

"Trial,*'!  a 
Taking  case  or  question  from  jury  in  action  for, 

see  'TPrial,"  |  6. 
Venue  of  action  for  death  caused  by  operation 

of  railroad,  see  "Railroads,"  {  1. 

8   1.    Actloa*  for  omuiac  death. 

*In  actions  by  parents  for  the  death  of  a 
minor  child  above  the  age  of  consent,  it  must 
be  alleged  and  proved  that  deceased  was  un- 
married.— Marshall  v.  Consolidated  Jack  Mines 
Co.  (Mo.  App.)  S7S. 

*Direct  proof  of  the  value  of  a  life  is  not 
possible,  and  what  is  reasonable  compensation 
must  l>e  left  to  the  sound  discretion  and  judg- 
ment of  the  Jury.— Oulf,  C.  &  S.  F.  Ry.  Co.  v. 
Farmer  (Tex.,  Civ.  App.)  729. 

*In  an  action  for  negligent  death,  a  verdict 
held  not  excessive.— El  Paso  &  S.  W.  R.  Co.  v. 
Murtie  (Tex.  Civ.  App.)  998. 

In  an  action  for  negligent  death  brought  by 
the  mother,  widow,  and  minor  children  of  de- 
cedent, the  error  in  the  judgment  for  plaintiffs 
in  giving  their  attorneys  a  third  thereot,  in  the 
absence  of  pleading  and  evidence  on  the  subject, 
or  a  verdict  to  support  it,  is  fundamental. — 
El  Paso  dc  8.  W.  R.  Co.  v.  Hurtle  (Tex.  Civ. 
App.)  998. 

DEBTOR  AND  CREDITOR. 

See  "Assignments  for  Benefit  of  Creditors": 
"Bankruptcy";  "Creditors'  Suit":  "Fraudu- 
lent Conveyances." 

DECEDENTS. 

Estates,  see  "Descent  and  Distribution":  "Ex- 
ecutors and  Administrators." 

Testimony  as  to  transactions  with  persons  since 
deceased,  see  "Witnesses,"  |  1. 


DECEIT. 


See  "Fraud." 


DECLARATIONS. 

As  evidence  In  criminal  prosecutions,  see  "Crim- 
inal Law,"  f  12. 
As  part  of  res  gestae,  see  "Evidence,"  |  3. 
Dying  declarations,  see  "Homicide,"  if  6,  6. 

DECREE. 

In  equity,  see  "Equity,"  f  3. 

DEDICATION. 

I   1.    Hatni*  and  r«qalsltea. 

*In  the  absence  of  an  intent  to  dedicate  a 
passageway  to  public  use,  that  it  was  shown 
on  the  map  of  the  city  addition,  recorded  by  the 
owner  of  the  land,  did  not  constitute  a  dedi- 
cation.— Weidemeyer  v.  Reitch  (Tex.  Civ.  App.) 
167. 

*The  intent  to  dedicate  need  not  exist  imme- 
diately at  the  time  that  the  public  asserts  a 
right,  but  a  long-continued  use,  in  connection 
with  other  facta,  may  in  some  cases  be  consid- 


ered anfflcient  to  establish  the  intent,  tfaoogb 
there  has  been  no  express  declaration  to  that 
effect  by  the  donor.— International  &  O.  N.  R. 
Co.  v.  Cuneo  (Tex.  Civ.  App.)  714. 

*The  mere  acquiescence  of  the  owner  in  the 
use  of  uninclosed  lands  by  the  public  does  not 
constitute  dedication,  but  the  intent  of  the 
owner  must  be  followed  by  an  abandonment  of 
his  exclusive  enjoyment,  and  the  intent  to  ac- 
cept must  be  followed  by  use  and  appropria- 
tion  of  it.— International  &  G.  N.  R.  Go.  t. 
Cuneo  (Tex.  Civ.  App.)  714. 

*No  presumption  of  an  intent  to  dedicate 
arises,  unless  it  is  clearly  shown  by  the  owner's 
acts  and  declarations  or  by  a  line  of  conduct, 
the  only  reasonable  explanation  of  which  i* 
that  a  dedication  was  intended. — International 
&  G.  N.  R.  Co.  v.  Cuneo  (Tex.  Civ.  App.)  714. 

*To  constitute  a  dedication  there  mnst  be 
clear  and  satisfactory  evidence  of  an  intention 
to  dedicate  and  of  an  acceptance  thereof  by 
the  public— International  &  O.  N.  R.  Co.  ▼. 
Cuneo  (Tex.  Civ.  App.)  714. 

'Evidence  examined,  and  held  not  sufficient 
to  show  dedication  of  land. — International  & 
G.  N.  R.  Co.  v.  Cuneo  (Tex.  Civ.  App.)  714. 

DEEDS. 

See  "Boundaries,"  {  1. 

Acknowledgment  of  execution,  see  "Acknowl^ 
edgment." 

As  evidence  in  suit  to  try  title,  see  "Trespaaa 
to  Try  Titie,"  J  2. 

(Conveyance  of  lands  held  adversely,  see  "Cham- 
perty and  Maintenance." 

Copies  as  evidence,  see  "Evidence,"  {  8. 

Estoppel  by  deed,  see  "Elstoppel,"  §  1. 

In  trust,  see  "Trusts,"  i  1. 

Reformation,  see  ''Reformation  «t  Instnt- 
ments." 

Deed*  by  or  io  particular  elauet  of  person*. 
See  "Husband  and  Wife,"  i  1;  "Infants,"  {  1. 
Married  women,  see  "Hnstmnd  and  Wife,"  {  2. 

Deeit  of  particular  specie*   of,  or  ettatet  or 
interett  in,  property. 

See  "Easements,"  f  1;  "Mines  and  Minerals," 
I  2. 

Community  property,  aee  "Haslwnd  and  Wife," 
{  4. 

Separate  property  of  married  women,  tee  "Hus- 
band and  Wife,"  |  2. 

Partic%ilar  classet  of  deed*. 

Tax  deeds,  see  "Taxation,"  |  8. 
Trust  deeds,  see  "Mortgages." 

I   1.    Beavlsites  aad  Talldlty. 

*A  deed  procured  by  undue  influence  held  not 
ratiiled  by  recognition  of  ita  existence  in  a 
subsequent  holographic  will.— Parker  v.  Hill 
(Ark.)  20a 

*A  deed  by  a  sister  to  her  brother  for  whom 
she  had  no  affection,  made  solely  to  avoid  a 
baseless  law  suit,  and  for  practically  a  nominal 
consideration,  held  to  have  been  procured  by 
undue  influence.— Parker  v.  Hill  (Ark.)  208. 

*The  seal  attached  to  a  deed  executed  by  an 
agent  under  a  power  is  the  seal  of  the  grantor, 
though  the  name  of  the  grantor  is  not  written, 
but  only  the  name  of  the  agent  as  "attorney 
for"  the  grantor. — Hubbard  t.  SwoCford  Bros. 
Dry  Gtoods  Co.  (Mo.)  15. 

f  S.     Conatmotlon  and  opevattoa. 

*Deed  construed,  and  held  to  convey  a  fCe  sut^ 
ject  to  be  defeated.— Phillips  t.  Bic  Sandy  Co. 
(Ky.)  276. 


'Point  annotated.    See  syllabiis. 
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A  deed  constmed  aa  to  amonnt  of  land  eon- 
Teyed.— Louisville  &  N.  R.  Co.  v.  Cnllen  (Ky.) 
857. 

*A  deed  of  land  held  to  be  tbe  deed  of  the 
owner  of  the  land  and  not  of  tbe  agent  by 
whom  it  was  excluded. — Hubbard  ▼.  SwoSord 
Bros.  Dry  Goods  Co.  (Mo.)  15. 

A  certain  quitclaim  deed  to  defendant  held 
merely  a  ratification  of  a  prior  onacknowledged 
deed  to  plaintiffs  ancestor.— Jackson  t.  Tona- 
bill  (Tex.  Civ.  App.)  17& 

{  3.     Pleadlac  «sd  evldenee. 

Thoach  mere  delay  in  recording  a  deed  is  not 
ordinarily  evidence  of  frand,  if  a  motive  for  the 
delay  is  shown,  as  where  a  deed  is  forged  or 
obtained  by  frand,  delay  may  well  excite  sus- 
picion.—Morgan  V.  Combs  (Ky.)  272. 

•E?vidence  held  to  show  that  a  deed  waspro- 
cured  by  frand. — Morgan  v.  Combs  (Ky.)  272. 

•Where  the  attesting  clause  of  a  certified 
copy  of  a  deed  offered  in  evidence  declares  that 
it  is  under  tbe  seal  of  the  grantor,  and  the  ac- 
knowledgment recites  that  it  is  duly  executed,  it 
is  presumed  that  tbe  original  deed  was  sealed. — 
Hubbard  v.  Swofford  Bros.  Dry  Goods  Co.  (Mo.) 
15. 

DEFAMATION. 

See  "Libel  and  Slander." 

DEFAULT. 

Judgment  by,  see  "Judgment,"  |  1. 

DEFEASIBLE  FEES. 

Creation  by  will,  see  "Wills,"  I  3. 

DELAY. 

In  transportation  or  delivery  of  goods  by  car- 
rier, see  "Carriers,"  {  2. 

DELIVERY. 

Of  bill  of  lading,  see  "Carriers,"  §  2. 

Of  goods  sold,  see  "Sales,"  g  4. 

Of  property  taken  in  replevin,  see  "Replevin," 

DEMONSTRATIVE  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  |  5. 

DEMURRER. 

In  pleading,  see  "Pleading,"  |  4. 
To  evidence,  see  "Trial,"  {  5. 

DEPOSITARIES. 

A  bank  appointed  by  the  county  court  as  a 
depositary  of  county  and  public  school  funds 
under  Rev.  St.  1899,  f  6819,  as  amended  by 
Act  March  5,  1901  (Laws  1901,  p.  101  [Ann.  St. 
1906,  p.  8344]),  held  not  entitled  to  receive  on 
deposit  funds  of  a  drainage  district  of  the  coun- 
ty.—State  ex  rel.  Citizens'  Bank  of  Dexter  v. 
Patterson  (Mo.  App.)  1127. 

DEPOSITIONS. 

See  "Witnesses." 

Bxpenee  of  taking  as  item  of  costs,  see  "Costs," 

I  s. 


Where  the  trial  court  refused  to  allow  a  par- 
ty to  read  in  evidence  a  deposition  taken  by 
the  adverse  party  on  notice,  but  offered  to  grant 
a  continuance  to  take  testimony,  and  the  party 
declined  the  otUr,  the  ruling  of  the  court  was 
not  erroneous.— Ong  Chair  Co.  ▼.  Cook  (Ark.) 
203. 

*A  party  has  no  right  to  read  depositions  tak- 
en by  tbe  adverse  party  on  notice.— Ong  <%alr 
Co.  V.  Cook  (Ark.)  Im. 

Under  Ky.  St.  1903,  {  1008,  a  deposition  in 
a  suit  to  compel  an  assignee  for  the  benefit  of 
creditors  to  settle  his  account  held  admissible  in 
evidence.— Comingor  t.  Louisville  Troat  Co. 
(Ky.)  950. 

DEPOSITS. 

In  bank,  see  "Banks  and  Banking,"  |  2. 

DEPOSITS  IN  COURT. 

Before  taking  property  for  public  use,  see  "Em- 
inent Domain,"  |  2. 

DEPUTIES. 

See  "District  and  Prosecuting  Attorneys." 

DESCENT  AND  DISTRIBUTION. 

See  "Dower";  "Executors  and  Administra- 
tors":  "Wills." 

I   1.    lfatu«  and  oovrae  la  ceneraL 

*Held,  that  the  statutes  of  descent  and  dis- 
tribution by  Act  Jan.  18,  1816  (Kev.  St  1899, 
{  4151  [Ann.  St.  1906,  p.  2250]),  being  based  on 
tbe  common  law,  must  be  construed  with  ref- 
erence to  it.— Perry  v.  Strawbridge  (Mo.)  641. 

I   2.    PersoBS  entitled  aad  their  reapee- 
tiT0  shares. 

•Rev.  St  1899,  |  2938  [Ann.  St  1906,  p. 
1694],  relating  to  a  widower's  right  of  descent 
from  his  wife,  construed. — Perry  v.  Straw- 
bridge  (Mo.)  641. 

A  husband  need  not  be  entitled  to  curtesy  in 
order  to  inherit  from  his  wife  under  Rev.  St 
1899,  8  2938  [Ann.  St.  1906,  p.  1694].— Perry  v. 
Strawbridge  (Mo.)  641. 

DESCRIPTION. 

Names   of  individuals,   see   "Names." 

Of  devisees  or  legatees  in  will,  see  "Wills."  {  3. 

Of  property  conveyed,  see  "Boundaries,''  {  1; 
"Deeds,"  g  2. 

Of  property  in  insurance  policy,  see  "Insur- 
ance,'  {  4. 

Of  property  mortgaged,  see  "Chattel  Mortga- 
ges," I  1. 

DETINUE. 

See  "Replevin." 

DEVISES. 

See  "Wills. 

DILIGENCE. 

In  procuring  evidence  affecting  rights  of  new 
tnal,  see  ''New  Trial,"  |  1. 

DIRECTING  VERDICT. 

In  civil  actions,  see  "Trial,"  i  6. 
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DIRECTORS. 

S«e  "Corporations,"  |  6. 

-    DISABILITIES. 

I  pen 
83. 


Contributory  negligence  of  penons  under  dis- 
ability, see  "Negligence,'" 


DISCHARGE. 

From  indeltedneii,  obligation,  or  liahility. 

See  "Compromise  and  Settlement";  "Con- 
tracts." {  3;    "Release." 

Liability  as  sarety,  see  "Principal  and  Sure- 
ty," i  1. 

DISCONTINUANCE. 

Of  action,  see  "Dismissal  and  Nonsuit,"  |  1. 

DISCRETION  OF  COURT. 

See  "Continuance." 

Amendment  of  pleading,  see  "Pleading,"  f  5. 

Coram  nobis  to  correct  judgment,  see  "Judg- 
ment," i  4. 

Impeachment  of  witnesses,  see  "Witnesses,"  {  3. 

Necessity  and  subject-matter  of  instructions, 
see  "Trial."  $  7. 

Review  in  civil  actions,  see  "Appeal  and  Er- 
ror," i  24. 

DISMISSAL  AND  NONSUIT. 

See  "Appeal  and  Error,"  »  13,  19. 

Dismissal  of  action  as  to  partner,  see  "Partner- 
ship," g  8. 

Dismissal  of  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  i  20;  "Criminal  Law,"  {  33. 

Judgment  of  dismissal  as  bar  to  subsequent 
action,  see  "Judgment,"  |  7. 

Persons  concluded  by  judgment  of  dismissal, 
see  "Judgment,"  {  8. 

I   1.    Volnatarj. 

A  judgment  against  a  firm  and  a  copartner 
after  the  absolute  discontinuance  of  the  action 
against  a  partner  held  void  as  against  the 
firm. — McManus  v.  Cash  &  Luckel  (Tex.  Civ. 
App.)  798. 

DISORDERLY  HOUSE. 

Harmless  error,  see  "Criminal  Law,"  S  34. 
Reonests  for  instructions,  see  "Criminal  Law," 
i  2& 

*In  a  prosecution  for  keeping  a  disorderly 
house,  evidence  that  defendant  has  the  general 
reputation  of  being  a  common  prostitute  is  not 
competent  to  establish  her  ownership  of  the 
house.— Owens  v.  State  (Tex.  Cr.  App.)  379. 

*An  information  for  keeping  a  disorderly 
house  held  sufficient. — Wimberly  v.  State  (Tex. 
Cr.  App.)  884. 

*In  a  prosecution  for  keeping  a  disorderly 
house,  certain  evidence  held  admiKsible  to  show 
the  character  of  the  house. — Wimberly  v.  State 
(Tex.  Cr.  App.)  .384. 

•In  a  prosecution  for  keeping  a  disorderly 
house,  general  reputation  of  the  house  in  ques- 
tion is  admissible.— Wimberly  v.  State  (Tex.  Cr. 
App.)  384. 

DISQUALIFICATION. 

Of  judge,  see  "Judges,"  {  2. 


DISSOLUTION. 

Liability   of  member  of   dissolved   partnership 

for  tort,  see  "Partnership,"  {  3. 
Of  corporation,  see  "Corporations,"  I  9. 
■Partnership,"   f  6. 


Of  partnership,  see 

Of   school    districts. 

Districts."  I  1. 


see   "Schools   and   School 


DISTRIBUTION. 

Of  estate  of  decedent,  see  "Descent  and  Dis- 
tribution." 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

Argument  at  trial,  see  "Criminal  Haw,"  i  23. 

Liability  of  county  for  expenses,  see  "Counties," 
I  2. 

Power  of  fiscal  court  to  correct  mistake  in  al- 
lowance as  salary,  see  "Counties,"  {  3. 

Signature  on  indictment,  see  "Indictment  and 
Information,"  |  2. 

Under  Kirby's  Dig.  K  6388-6390,  a  deputy 
prosecuting  attorney  filing  an  information  held 
not  entitled  to  a  fee  where  accused  pleads  guil- 
ty.—Phillips  County  V.  Jackson  (Ark.)  212. 

•Under  Ky.  St.  1903,  H  118.  120.  held  error 
to  refuse  to  permit  one  appointed  commonwealth 
attorney  to  conduct  a  murder  prosecution,  or  to 
appoint  a  commonwealth's  attorney  pro  tem- 
pore.— Keeton  v.  Commonwealth  (Ky.)  315. 

•Salary  paid  a  county  attorney  under  Ky. 
St.  1903,  i  132,  held  to  be  in  full  for  his  services 
expressly  required  by  statute  and  those  ren- 
dered by  direction  of  fiscal  court  under  Ky.  St. 
1903,  i  127,  and  fiscal  court  has  no  power  under 
express  provisions  of  Const.  |  161,  to  allow 
additional  conpensation. — ^Terrell  t.  Trimble 
County  (Ky.)  848. 

•Under  Ky.  St.  1903,  i  127.  held,  that  it  is  a 

county  attorney's  duty  to  conduct  a  proceeding 
to  ascertain  the  amount  of  taxes  due  and  paid 
preliminary  to  a  suit  for  their  collection,  when 
directed  to  do  so  by  the  fiscal  court. — Terrell 
V.  Trimble  County  (Ky.)  84& 

Under  Ky.  St.  1903,  S§  126-132,  services  ren- 
dered by  the  county  attorney,  when  directed  by 
the  county  or  fiscal  court.  AeM  included  in  his 
otBcial  duties,  and  covered  by  his  annual  salary 
allowed  by  section  132.— Spalding  v.  QThombury 
(Ky.)  906. 

Under  Ky.  St.  1903,  i  182,  providing  that 
the  county  attorney  shall  be  allowed  annually 
a  reasonable  salary  to  be  paid  out  of  the  coun- 
ty levy,  the  salary  must  be  a  fixed  sum,  and 
not  depend«it  on  contingent  fees.— Spalding  T. 
Thornbury  (Ky.)  906. 

DISTRICT  COURTS. 

See  "Courts,"  {  3. 

DIVORCE. 

$    1.   Jnrladlotlon,   prooeedlacs,   and   re- 
lief. 

•A  complaint  in  divorce  that  plaintiif's  wife 
habitually  and  systematically  pursued  a  course 
of  personal  indignities  towards  him,  which  ren- 
dered his  condition  intolerable,  held  sustained 
by  the  evidence.— Wann  v.  Wann  (Ark.)  1052. 

•A  petition  for  divorce,  setting  out  specific 
acts  of  misconduct,  held  not  subject  to  general 
demurrer.— Golding  r.  Golding  (Tex.  (St.  App.) 
496. 


•Point  aaaotated.   See  ayUalnu. 
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i  S.     Omatody  and  mpport  of  eUldrca. 

•On  divorce  by  a  husband,  held,  that  custody 
of  a  child  ahonld  be  awarded  to  the  wife,  sub- 
ject to  certain  conditions.— Wann  t.  Wann 
(Ark.)  1062. 


Of 


DOCKETS. 

for  trial,  see  "Trial,"  f  1. 


DOCUMENTS. 

civil  actions, 

DOMICILE. 


As  evidence  in  dvil  actions,  see  "Evidence," 
I& 


Of  corporation,  see  "Corporations,"  {  3. 

Of  parties  as  affecting  venue,  see  '"Venue,"  $  1. 

•Under  Rev.  St.  1800.  f  4160,  cl.  17  [Ann.  St. 
1906,  p.  2253],  the  residence  of  an  insane  person 
confined  in  an  asylum  held  to  be  in  a  certain 
county. — State  ex  rel.  Taylor  v.  Wurdeman  (Mo. 
App.)  144. 


See  "Gifts." 


DONATIONS. 


DOWER. 


i   1.    Inolioato  iaterost. 

•Where  a  conveyance  is  made  to  lieu  of  dower, 
the  law  does  not  require  a  specific  statement  to 
that  effect ;  it  being  sufficient  if  the  intention  of 
the  grantor  is  implied  from  the  instrument. — 
Morgan  v.  Sparks  (Ky.)  233. 

•In  an  action  by  a  wife  to  recover  dower  in 
certain  land  conveyed  by  her  husband  to  de- 
fendant, certain  eonveyances  by  the  husband 
to  her  held  to  have  been  in  lieu  m  dower. — Mor- 
gan V.  Sparks  (Ky.)  233. 

•Where  land  was  purchased  from  a  husband 
on  his  wife's  assurance  that  she  and  her  hus- 
band had  settled  their  property  rights  and  that 
she  had  no  further  interest  in  such  land,  she 
was  estopped  from  thereafter  claiming  dower 
therein.— Morgan  y.  Sparks  (Ky.)  233. 

I   2.    Riclita  and  reoiodlas  of  widow. 

In  a  suit  by  a  wife  to  recover  dower  in  cer- 
tain land  conveyed  by  her  husband  to  defend- 
ant, evidence  examined,  and  held  to  show  that 
defendant  purchased  the  land  upon  plaintiff's 
assurance  that  she  and  her  husband  had  set- 
tled their  property  rights,  and  that  she  had  no 
further  Interest  in  the  property. — Morgan  v. 
Sparks  (Ky.)  233. 

DRAFT. 

See  "Bills  and  Notes." 

Attached  to  bills  of  lading,  see  "Carriers," 

DRUGGISTS. 

Sale  of  intoxicating  liquors  under  prescription, 
see  "Intoxicating  Liquors,"  {  5. 

DRUMMERS. 

Laws  regulating  drumming  on  trains  as  class 
legislation,  see  "Constitutional   Law,"  |  8. 

Police  power  to  regulate  drnnuning  on  trains, 
see  "Constitationilil  Law,"  i  4. 

DUE  PROCESS  OF  LAW. 

See  "Conatitntional  Law,"  i  10. 


12. 


DUES. 

Of.  nwtaal  benefit  insurance  company,  ie«  "In- 
surance," I  13. 

DYING  DECLARATIONS. 

See  "Homicide."  {§  5,  6. 


EASEMENTS. 


Public    easements, 
ways." 

i  1. 


see    "Dedication";    "Hlgh- 


Greation,    ezlsteaoe.    and   tennlna' 
tloa. 

A  right  to  yse  a  passageway  between  adjoin- 
ing proprietors  held  a  license,  and  not  an  ease- 
ment for  the  benefit  of  others. — Weidemeyer  v. 
Reitch  (Tex.  Civ.  App.)  107. 

I  S.   EztoBt  of  rlcht,  «a6,  and  obstrao- 
tlon. 

•Where  a  private  alley  is  left  open  for  the 
use  of  adjacent  proprietors  by  agreement,  an 
obstruction  of  the  alley  will  be  prevented  by  in- 
junction.— Sultzman  v.  Branham  (Mo.  App.) 
1074. 

EJECTION. 

C!onstruction  and  operation  of  instructions  in 
action  for  ejection  of  passenger,  see  "Tri- 
al." i  11. 

Of  passenger,  see  "Carriers,"  S  14. 

EJECTMENT. 

See  "Trespass  to  Try  Title." 

Against  purchaser  at  tax  sale,  see  "Taxation," 

S  8. 
Conclusiveness  of  judgmrat,   see  "Judgment," 

8  S. 
Taking  case  or  question  from  jury,  see  "Tri- 

al,"   i  5. 

I   1.    Blcht  of  aetloa  aad  defenses. 

•Where  the  deed  under  which  plaintiff  in  eject- 
ment claims  is  void,  he  cannot  recover,  though 
the  title  of  the  defendant  was  also  invalid. — 
Muliins  v.  Sonthwood  (Ky.)  324. 

I  X.     Fleadlnc  and  eTidenee. 

•A  person  seeking  to  recover  land  under  a 
deed  which  does  not  convey  all  of  the  land  with- 
in the  boundaries  described  must  show  that 
the  land  claimed  is  within  the  boundaries,  and 
without  the  exclusions.— Kentucky  Union  Co. 
▼.  Commonwealth  (Ky.)  S31. 

I  3.    Trial,    Jndgmeat,    eaforeement    of 
Jadsmeat,  aad  rsTleir. 

Ownership  of  a  strip  in  controversy  in  an 
ejectment  suit  held  a  question  for  the  jury. — 
Crossett  v.  Ferrill  (Mo.)  62. 

In  ejectment,  a  request  to  direct  a  verdict 
for  plaintiff  held  properly  refused.- Reynolds  v. 
Hood  (Mo.)  86. 

In  a  suit  in  ejectment,  an  instruction  ignoring 
a  portion  of  the  evidence  held  properly  refused. 
-Reynolds  v.  Hood  (Mo.)  86. 

ELECTIONS. 

To  determine  particular  quettion*. 
Adoption  of  stock  laws,  see  "Animals." 
Change  of  county  seat,  see  "Counties,"  {  1. 
Incorporation   of   school   district,   see   "Schools 

and  School  Districts."  t  1. 
Issuance    of    bonds    by    school    districts,    aee 

"Schools  and  School  Districts,"  i  1. 
Local  option,   see  "Intoxicating   Liquor%"   f| 

2,  3. 


•Point  aaaotatad.    Bee  syllabas. 
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ELECTRICITY. 

In  an  action  for  death  from  contact  with  an 
electric  wire,  evidence  held  to  show  that  the  de- 
fendant's wires  caused  the  injury.— Von  Trebra 
T.  Laclede  Oaalight  Co.  (Mo.)  559. 

Under  allegation  that  defendant  had  allowed 
its  wires  to  become  defective,  testimony  that 
"circular  loom"  insulation  was  better  thaa  that 
used  by  defendant  held  inadmissible.— Von  Tre- 
bra T.  Laclede  Gaslight  Co.  (Mo.)  559. 

In  an  action  for  death  from  contact  with  an 
electric  wire,  evidence  held  to  make  out  a  prima 
facie  case  for  plaintiff.— Von  Trebra  v.  Laclede 
Gaslight  Co.  (Mo.)  559. 

Where  injuries  are  caused  by  contact  with  an 
electric  wire,  it  is  conclusively  presumed  that  the 
insulation  was  defective. — Von  Trebra  v.  Laclede 
Gaslight  Co.  (Mo.)  559. 

In  an  action  for  injuries  from  contact  with 
an  electric  wire,  it  is  sufficient  to  show  that  de- 
fective insulation  caused  the  injuries  without 
fault  on  plaintiff's  part.— Von  Trebra  v.  Laclede 
Gaslight  Co.  (Mo.)  659. 

EMBEZZLEMENT. 

Instnictiona  In  general,  see  "Criminal  Law,"  i 

25. 
Requests  for  Instmctions,  see  "Criminal  Law," 

{  26. 

EMINENT  DOMAIN. 

Appellate  jurisdiction  of  action  to  recover  land 
appropriated,  see  "Courts,"  {  5. 

Cross-examination  of  witnesses  in  condemna- 
tion proceedings^  see  "Witnesses,"  f  2. 

Exercise  of  power  of  eminent  domain  by  school 
district,  see  "Sdiools  and  School  Districts," 
S  1. 

Pleading  compliance  with  statute  in  proceed- 
ings by  foreign  corporations,  see  "Corpora- 
tions," {  10. 

Public  improvements  by  municipalities,  see 
"Municipal  Corporations,"  i  5. 

Relevancy  of  evidence  of  value  of  property  tak- 
en, see  "E}vidence,"  i  3. 

I   1.    Haiiue,   extant,   and   delegatioa   of 
poorer. 

A  railroad  held  not  liable  to  the  penalty  pro- 
vided by  Act  Feb.  2,  1907,  p.  6,  for  failure  to 
establish  a  depot  within  60  days,  where  this 
was  impossible. — State  v.  St.  Louis,  I.  M.  &  S. 
Ry.  Co.  (Ark.)  50a 

•Laws  1904,  p.  311,  c.  126,  providing  that  a 
person  may  condemn  a  right  of  way  over  the 
land  of  another  where  necessary  to  market  the 
products  of  his  soil,  is  not  unconstitutional. — 
Kirk-Christy  Co.  v.  American  Aas'n  (Ky.)  232; 
Same  v.  Louisville  Property  Co.,  Id. 

I   2.    Gompeaaatloa. 

*Gity  changing  grade  of  street  already  estab- 
lished held  liable  for  damages  to  adjacent  prop- 
erty under  Const,  f  242,  requiring  compensation 
for  private  property  taken  or  injured  for  public 
use.— City  of  Owensboro  v.  Hope  (Ky.)  873. 

Where  a  husband  and  wife  have  an  estate  by 
the  entirety  in  real  estate,  the  wife  has  a  sub- 
stantial and  recognized  interest  in  the  inherit- 
ance which  must  be  paid  for  before  it  can  be 
taken  or  damaged  for  public  purposes. — Holmes 
V.  Kansas  City  (Mo.)  9,  1134. 

Payment  to  one  owning  an  estate  by  the  en- 
tirety in  property  sought  to  be  taken  under  con- 
demnation proceedings,  or  payment  into  court 
for  her  use  and  benefit,  held  absolutely  essen- 
tial; right  of  possession  under  the  proceedings 
in  view  of  a  provision  of  the  Constitution  and 


*'PoiMt  aaaotated.   S««  ayUalras. 


Kansas  City  Charter,  art  10,  i  28,  and  de- 
posits in  court  of  any  other  character  held  in- 
suffictent.— Holmes  t.  Kansas  City  (Mo.)  9^ 
1134. 

•Payment  into  court,  in  an  interpleader  snit, 
of  damages  assessed  in  condemnation  proceed- 
ing, held  not  a  payment  into  court  for  the  nse 
of  the  owner  or  person  entitled  to  the  same, 
within  the  meaning  of  the  Oonstitution,  nor  of 
Kansas  City  Charter,  art.  10,  S  28,  especially 
where  the  owner  was  not  a  party  to  the  in- 
terpleader suit.- Holmes  v.  Kansas  City  (Mo.> 
9,  1134. 

In  an  action  to  recover  for  land  appropriated 
by  defendant  railroad  com^ny  as  a  right  of 
way,  and  for  damages  for  injury  to  the  part  not 
taken,  the  owner's  measure  of  damages  held 
different  where  she  owned  the  fee  in  the  land 
from  where  she  owned  merely  a  life  estate. — 
Pratt  V.  Saline  Valley  Ry.  Co.  (Mo.  App.)  1099. 

*In  an  action  to  recover  for  land  taken  for  the 
construction  of  a  railroad,  plaintiff  held  not 
estopped  by  his  conduct  to  claim  damages  for 
the  taking.— Pratt  v.  Saline  Valley  Ry.  Co.  (Mo. 
App.)  1099. 

Compensation  for  land  taken  in  condemnatioa 
proceedings  does  not  include  damages  for  an 
Injury  to  the  residue  of  the  tract  which  are  re- 
coverable only  as  incidental  damages. — Vaulz 
V.  Tennessee  Cent.  R.  Co.  (Tenn.)  1142. 

•Where  a  railroad  company  appropriates  a 
strip  of  land  for  a  right  of  way,  interest  <»  the 
amount  awarded  will  be  due  from  the  time  of 
the  actual  appropriation. — Panhandle  &  G.  Ry. 
Co.  V.  Kirby  (Tex.  Civ.  App.)  498. 

{  3.     Prooeedlaci  to  take  property   and 
asseaa  oompeaaatloa. 

A  foreign  corporation  may  institute  pro- 
ceedings under  Laws  1904,  p.  311,  c.  126.  pro- 
viding that  a  person  may  condemn  a  right  of 
way  over  land  of  another  where  necessary  to- 
market  the  products  of  his  soil.— Kirk-CThristy 
Co.  V.  American  Ass'n  (Ky.)  232;  Same  v. 
Louisville  Property  Co.,  Id. 

In  view  of  Laws  1904,  p.  813,  c.  126,  (  2, 
relating  to  the  condemnation  by  a  landowner  of 
a  right  of  way  over  the  land  of  another,  the 
purpose  of  the  notice  by  the  applicant  to  the 
person  whose  land  is  sought  to  be  taken,  re- 
quired bv  Ky.  St  1903,  S  4349,  held  to  be  to 
permit  the  person  to  be  beard  on  the  appoint- 
ment of  commissioners.— Kirk-Christy  Co.  v. 
American  Asa'n  (Ky.)  232;  Same  v.  Louisville 
Property  Co.,  Id. 

Under  Laws  1904,  p.  311,  c.  126,  relating  to 
the  condemnation  of  rights  of  way  of  one  land- 
owner over  the  land  of  another,  held  that  when 
the  petition  shows  facts  required  by  statute, 
the  court  should  appoint  commissioners  and 
not  hear  the  case  until  the  report  has  come  in 
and  process  has  issued.— Kirk-Christy  Co.  v. 
American  Ass'n  (Ky.)  232;  Same  v.  Louisville 
Property  Co.,  Id. 

Evidence  held  snflScIent  to  show  a  necessity, 
under  Ky.  St.  1903,  {  768,  subd.  4,  for  condemn- 
ing a  strip  200  feet  wide  for  a  railroad.— War- 
den V.  Madisonville.  H.  &  E.  R.  Co.  (Ky.) 
880. 

In  condemnation  proceedings,  an  instruction 
held  injurious  to  the  railroad  for  giving  undue 
prominence  to  certain  eTldence.- Panhandle  « 
G.  Ry.  Co.  V.  Kirby  (Tex.  Civ.  App.)  498. 

§  4.    Bemedlea  of  owners  of  property. 

•Injunction  held  the  proper  form  of  relief 
where  a  city  seeking  possession  under  condemna- 
tion proceedings  has  not  paid  the  owner  there- 
for.—Holmes  V.  Kansas  (Jity  (Mo.)  9,  1134. 

Plaintiff  held  entitled  to  bring  an  action  for 
land  appropriated  by  a  railroaa  for  a  right  ox 
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Oompengation   on    taking   for    public    use,   see 
•n,"  t  2. 


Of  judjtment,   see  "Aggeal  and   EJrror,"   $  3; 
■inlni 


way,  and  for  damages  to  the  remainder,  the 
right  of  action  given  by  Rev.  St.  1899,  {  1271 
[Ann.  St.  1906,  p.  1(H4],  awarding  damages 
where  property  has  been  damaged  by  a  corpo- 
ration for  public  use  not  being  exclusive. — 
Pratt  V.  Saline  Valley  Ky.  Co.  (Mo.  App.)  1099. 

EMPLOYER'S  LIABILITY  ACTS. 

Validity  of.  see  "Statutes,"  f  1. 

EMPLOYES. 

See  "Master  and  Servant." 

ENTIRETY,  ESTATE  BY. 

^.nsation   on    tt 

"Eminent  Domain,' 

ENTRY. 

i  "A 

"Criminal' i<aw,'"  { 

ENTRY,  WRIT  OF. 

See  "Ejectment." 

EQUITABLE  ESTOPPEL 

See  "Estoppel,"  |  2. 

EQUITABLE  MORTGAGES. 

See  "Mortgages,"  ({  1,  2. 

Presentation  in  lower  court  of  grounds  of  re- 
view in  action  to  enforce,  see  "Appeal  and 
Error,"  {  5. 

EQUITY.. 

See  "Cancellation  of  Instruments." 

Equitable  estoppel,  see  "Estoppel,"  8  2. 

Equitable  mortgage,  see  "Mortgages,"  |{  1,  2. 

Joinder  of  legal  and  equitable  causes  of  ac- 
tion, see  "Action,"  f  2. 

Transfer  of  cause  to  equity  docket  for  trial, 
see  "Trial,"  i  1. 

Particular  tvbfecU  of  eguitaile  jwritdiction  and 
equitahle  remediet. 

See  "Creditors'  Suit";  "Fraudulent  Convey- 
ances"; "Injunction";  "Marshaling  Assets 
and  Securities";  "Quieting  Title";  "Receiv- 
ers"; "Reformation  of  Instruments";  "Spe- 
cific Performance";    "Trusts." 

Infringement  of  trade-mark,  see  "Trade-Marks 
and  Trade-Names,"  i  3. 

I   1.    Jnriadlotioa,  prlaoiplea,  and  iaaz» 
Ims. 

•Equity  abhors  both  circuity  and  multiplicity 
of  actions,  and  will  adjust  conflicting  equities 
of  persons  in  one  suit. — Sanders  &  Walker  v. 
Hemdon  (Ky.)  908. 

I  S.    Partloa  and  proceas. 

*In  a  suit  under  (jiv.  Code  Prac.  {  439,  to 
subject  the  property  of  defendant  to  the  pay- 
ment of  a  judgment,  the  court  held  required  to 
bring  in  ail  the  individnals  liable  for  the  pur- 
pose of  settling  their  liabilities  and  rights  in 
one  action. — Sanders  &  Walker  v.  Hemdon 
(Ky.)  908. 

f  3.     Deoree  and  enforoemeat  thereof. 

Memoranda  found  in  a  chancellor's  docket 
held  not  conclusive  evidence  that  a  decree  had 


been  rendered.— Cone  &  Co.  ▼.  Bloomer  (Ark.) 
221. 

ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 

ESTABLISHMENT. 

Of  boundaries,  see  "Boundaries,"  {  2. 

Of  courts,  see  "Courts,"  i  2. 

Of  liighways,  see  "Highways,"  §  1. 

Of  railroads,  see  "Railroads,"  §  2. 

Of  trnste,  see  "Trusts;"  I  5. 

Of  turnpikes  or  toll  roada,  see  "Turnpikes  and 


Toll  Roads,"  §  1. 

"Wills,"  i  2. 


Of  will,  see 


ESTATES. 


See  "Dower." 

Created  by  deed,  see  "Deeds,"  $  2. 

Created  by  will,  see  "Wills,"  {  3. 

Decedents  estates,  see  "Descent  and  Distribu- 
tion";   "Executors  and  Administrators." 

Estates  for  years,  see  "Landlord  and  Tenant." 

Forfeiture  of  estates,  see  "Forfeitures." 

Tenancy  in  common,  see  "Tenancy  in  Com- 
mon.'' 

ESTOPPEL 

By  judgment,  see  "Judgment,"  H  7,  8. 

Of  tenant  to  dispnte  title  of  landlord,  see 
"Landlord  and  Tenant,"  {  1. 

To  allege  error,  see  "Appeal  and  Error,"  {  22; 
"Criminal  Law,"  S  34, 

To  assert  boundai7,  see  "Boundaries,"  S  2. 

To  avoid  of  forfeit  insurance  policy,  see  "In- 
surance," f  7. 

To  claim  compensation  for  property  taken  for 
public  use,  see  "Bmioent  Domain,"  S  2. 

To  claim  dower,  see  "Dower,"  i  1. 

"To  deny  corporate  powers,  see  "Corporations," 
S  7. 

To  deny  existence  of  corporation,  see  "Corpo- 
rations," 8  2. 

To  deny  validity  of  note,  see  "Bills  and  Notes," 
I  1. 

To  repudiate  contracts  by  telephone  company, 
see  ''Telegraphs  and  Telephones,"  {  1. 

{  1.     By  deed. 

*Under  Kirby's  Dig.  {  734,  an  after-acquired 
tax  title  inures  to  the  benefit  of  the  grantee 
of  the  tax  purchaser  under  a  warranty  deed 
executed  by  the  latter,  when  he  had  no  title 
to  convey.— Fox  v.  Three  States  Lumber  Co. 
(Ark.)  1137. 

S  2.     Eoaltablo  estoppel. 

The  existence  of  an  intent  to  waive  a  right  is 
a  question  of  fact,  which  may  be  determined 
by  the  language  and  conduct  of  the  parties. — 
Missouri,  K.  &  T.  Ry.  Co.  v.  Hendricks  (Tex. 
Civ.  App.)  745. 

EVIDENCL 

See  "Depositions";    "Witnesses." 

Admissibility  of  evidence  under  pleading,  see 
"Pleading."  8  7. 

Applicabilib^  of  instructions  to  evidence,  see 
^T?rial,"  i  9. 

Conformity  of  judgment  to  proofs,  see  "Judg- 
ment," i  2. 

Questions  of  fact  for  jury,  see  "Trial,"  S  5. 

Reception  at  trial,  see  "Criminal  Law,"  f  21; 
"Trial,"   i  3. 

Verdict  or  findings  contrary  to  evidence,  see 
"New  Trial,"  S  1- 

Ai  to  particular  fact*  or  i*tue». 
See     "Acknowledgment,"     i     2;      "Adoption"; 
"Boondaries."  §§  1,  2;  "Compromise  and  Set- 


*Potat  aamotated.   See  •yllalraa. 
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tlemenf;  "Contracts,"  S  1;  "Damages,"  i  7; 
"Dedication,"  §  1:  "Deeds."  §  3;  "Partncr- 
ghip,"  i  1;  "Payment,"  }  1;  "Release,"  §  1; 
"Statntes,"  S  4. 

Agency,  see  "Principal  and  Agent."  |  1. 

Bona  fide  purchase  of  land,  see  "Vendor  and 
Purchaser,"   i  2. 

Cancellation  of  insurance,  see  "Insurance,"  { 
12. 

Constmctive  trust,  see  "Trusts,"  {  1. 

Contributory  negligence  of  passenger,  see  "Car- 
riers," S  13. 

Deed  absolute  as  mortgage,  see  "Mortgages," 
«  1. 

Defense  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  i  4. 

Negligence  in  use  of  road,  see  "Highways."  {  8. 

Negligence  of  carrier,  see  "Carriers,"  f  9. 

Overcharge  by  carrier,  see  "Carriers,"  §  2. 

Right  to  take  property  for  public  use,  see  "Em- 
inent Domain,"  §  3. 

Undue  influence  in  procuring  making  of  will, 
see  "Wills,"  i  1. 

fn  actiont  by  or  againH  particular  claitet  of 
verions. 

See  "Attorney  and  Client,"  i  1;  "Banks  and 
Banking,"  S  2;  "Beneficial  Associations"; 
"Carriers,"  §g  3,  4,  9.  13;  "Municipal  Cor^ 
poratlons,"  §  8;    "Railroads,"  f{  6^. 

Assignees  for  benefit  of  creditors,  see  "Assign- 
ments for  Benefit  of  Creditors,"  g  1. 

Insurance  companies,  see  "Insurance,"  {§  12,  13. 

Telegraph  company,  see  "Telegraphs  and  Tele- 
phones," i  2. 

Trustee  in  bankruptcy,  see  "Bankruptcy,"  $  1. 

In  particular  oiml  cotiont  or  proceedings. 

See  "Divorce,"  i  1;  "Ejectment,"  g  2;  "Libel 
and  Slander,"  |  2;  "Negligence,"  !  4;  "Quiet- 
ing Title,"  i  1;  "Reformation  of  Instru- 
ments." {  2;  "Replevin,"  g  2;  "Specific  Per- 
formance," g  2;  '^'Trespass  to  Tij  Title,"  g 
2;    "Trover  and  Conversion,"  g  2. 

Condemnation  proceedings,  see  "Eminent  Do- 
main." g  3. 

For  assault,   see  "Assault  and  Battery,"  g  1. 

For  breach  of  contract  for  carriage  of  passen- 
gers, see  "Carriers,"  g  4. 

For  causing  death,  see  "Death,"  g  1. 

For  compensation  of  attorney,  see  "Attorney 
and  Cl^nt,"  g  1. 

For  death  caused  by  electricity,  see  "Electrici- 
ty." 

For  death  caused  by  operation  of  railroad,  see 
"Railroads."  g  7. 

For  death  or  injuries  to  animals  caused  by 
operation  of  railroad,  see  "Railroads,"  g  8. 

For  delay  in  transmission  of  telegram,  see 
"Telegraphs  and  Telephones,"  f  2. 

For  delay  in  transportation  of  live  stock,  see 
"Carriers,"  g  3. 

For  expulsion  from  fraternal  association,  see 
"Beneficial  Associations." 

For  injuries  caused  by  wrongful  use  of  road, 
see  "Highways,"  g  3. 

For  personal  injuries,  see  "Carriers,"  ^9,  13; 
"Master  and  Servant,"  g  8;  "Municipal  Cor- 
porations," g  8;    "Railroads,"  gg  6,  7. 

For  pollution  of  water  course,  see  "Waters  and 
Water  Courses."  g  1. 

For  price  of  goods  sold,  see  "Sales,"  g  6. 

For  work  and  labor,  see  "Work  and  Labor." 

Of  tax  bills  for  municipal  improvements,  see 
"Municipal  Corporations,"   g  a. 

On  bill  or  note,  see  "Bills  and  Notes,"  g  4. 

On  certificate  of  insurance,  see  "Insurance,"  g 
12. 

On  Insurance  policy,  see  "Insurance^"  g  12. 

On  liquor  dealer's  bond,  see  "Intoxicating  Liq- 
uors," g  3. 

Partnership  accounting,  see  "Partnership,"  g  6. 

Probate  proceedings,  see  "Wills,"  gg  1,  2. 


To  cancel  written  instrument,  see  "Cancella- 
tion of  Instruments,"  g   1. 

To  determine  right  to  mining  claim,  see  "Mines 
and  Minerals,"  g  1. 

To  determine  right  to  property  of  religious  so- 
ciety, see  "Religious  Societies." 

To  enforce  mechanic's  lien,  see  "Mechanics' 
Liens,"  g  2. 

To  recover  dower,  see  "Dower,"  g  2. 

To  recover  on  check  against  bank,  see  "Banks 
and  Banking."  g  2. 

To  set  aside  conveyances  of  bankrupt  as  in 
fraud  of  creditors,  see  "Bankruptt^,"  g  1. 

In  criminal  proiecutioni. 
See  "Adultery";    "Assault  and  Battery,"  {  2; 
^'Buri^ary,''^  g  1;  _l'Crimi_nal  Law,"_g5  8-17, 


27:  'forgery";  "Homicide,"  {  5; 

g  i. 


'Larceny,' 


For  carrying  weapons,  see  "Weapons." 
For  offense  against  liquor  laws,  see  "Intoxicat- 
ing Liquors,"  g  7. 
Keeping    disorderly    bouse,     see     "Disorderly 
House." 

Bevieu)  and  procedure  thereon  in  appellate 
court*. 

Harmless  error  in  rulings  on,  see  "Appeal  and 
Error,"  g  26;   "Criminal  Law,"  g  34. 

Review  of  discretionary  rulings  on,  see  "Crim- 
inal Law,"  g  34. 

Review  of  questions  of  fact  in  general,  see 
"Appeal  and  Error,"  g  25;  "Criminal  Law," 
g  34. 

Review  of  rulings  on  as  dependent  on  assign- 
ment of  errors,  see  "Appeal  and  Error,"  |  18. 

Review  of  rulings  on  as  dependent  on  presen- 
tation In  lower  court  of  grounds  of  review, 
see  "Appeal  and  Error,"  g  5 ;  "Criminal  Law," 
g  30. 

Review  of  rulings  on  as  dependent  on  record  on 
appeal  or  error,  see  "Appeal  and  Error,"  gg 
8,  16 ;    "Criminal  Law,"  g  32. 

Scope  and  extent  of  review  of  rulings  on,  see 
"Appeal  and  Error,"  g  21. 

g    1.    Jndleial  notlee. 

The  courts  will  tiot  take  judicial  notice  of  the 
ownership  of  one  of  several  railroad  tracks  ly- 
ing in  close  proximity. — Pierce  v.  Galveston. 
H.  &  S.  A.  Ry.  Co.  (Tex.  Civ.  App.)  979. 

*Judicial  notice  will  be  taken  of  an  act  of 
congress  organizing  a  territory  but  not  of  laws 
passed  by  the  Legislature  of  the  territory,  nor 
of  the  construction  placed  by  its  Supreme  Court 
on  the  common  law.— El  Paso  &  S.  W.  Ry.  Co. 
V.  Smith  (Tex.  Civ.  App.)  988. 

g  2.    PreanmptloiM. 

Where  a  i)arty  to  a  transaction  is  dead,  no 
inference  should  be  drawn  from  his  conduct 
therein  unfavorable  to  him  without  proof. — 
Stokes  V.  Waters'  Bx'r  (Ky.)  275. 

*In  the  absence  of  evidence  to  the  contrary, 
it  is  presumed  that  the  common  law  prevails 
in  a  sister  state,  and  that  it  is  the  same  where 
a  contract  is  made  and  is  to  be  performed  as 
the  common  law  of  the  forum,  but  this  pre- 
sumption does  not  extend  to  the  statutes  of 
other  stales.— Arnett  v.  Pinson   (Ky.)  852. 

*Under  a  rule  stated,  in  an  action  against  a 
railway  company  for  injury  to  a  fireman  caus- 
ed in  another  state,  an  instruction  respecting 
the  laws  of  that  state  held  properly  refused. — 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Mills  (Tex. 
Civ.  App.)  480. 

*It  will  be  presumed  that  the  law  as  to  the 
fellow  servant  doctrine  is  the  same  where  the 
injury  occurs  as  it  is  where  suit  is  brought, — 
El  Paso  &  S.  W.  Ry.  Co.  v.  Smith  (Tex.  Civ. 
App.)  988. 

It  will  be  presumed  that  the  construction  plac- 
ed on  the  common  law  by  the  Supreme  Court  of 
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a  territory  ia  the  same  as  that  of  the  Supreme 
CJonrt  of  the  United  States. — El  Paso  &  8.  W. 
By.  Co.  V.  Smith  (Tex.  Civ.  App.)  988. 

{   3.    BelcTanoy,    mAteilallty,    Mid   eom- 
petenoy  In  genersL 

*In  an  action  for  injuries  through  falling 
down  an  elevator  stiaft,  certain  evidence  held  ad- 
missible as  part  of  the  res  gestte. — Beal-Doyle 
Dry  Goods  Co.  t.  Carr  (Ark.)  1053. 

Under  Kirby's  Dig.  {  3095,  the  incompetency  of 
an  infant  as  a  witness  does  not  affect  the  admis- 
sibility as  evidence  of  a  declaration  otherwise 
admissible  of  the  infant.— Beal-Doyle  Dry  Qooda 
Co.  V.  Carr  (Ark.)  1053. 

In  replevin  for  a  mare,  on  the  issue  of  the 
damages  sustained  by  the  taking,  the  defend- 
ant was  asked:  "What  was  the  mare  worth 
to  you  per  day,  the  use  of  her?"  The  answer 
was:  "When  we  get  a  horse,  we  have  to  pay 
50  cents  a  day  or  fl  a  day."  Held  that,  though 
the  question  was  improper,  the  answer  was 
admissible,  as  it  was  equivalent  to  saying  what 
was  customary. — Gurley   Bros.   v.   Bunch  (Mo. 

App.)  iioe. 

*0n  an  issue  as  to  the  value  of  land  in  con- 
demnation proceedings,  evidence  of  prior  of- 
fers for  the  land,  though  made  in  good  faith,  are 
inadmissible. — Vaulx  v.  Tennessee  Cent.  R.  C!o. 
(Tenn.)  1142. 

In  a  suit  for  personal  injuries,  evidence  that 
plaintiff  was  prosecuting  the  suit  on  a  pauper's 
affidavit,  and  that  bis  son-in-law  had  refused 
to  liecome  surety  on  the  bond  for  coKts,  is  ir- 
relevant.—Hardin  V.  Ft.  Worth  &  D.  C.  Ry.  Co. 
(Tex.  Civ.  App.)  490. 

*Te8timony  as  to  tests  made  by  witnesses 
was  properly  excluded,  where  the  conditions 
actually  existing  at  the  time  of  the  accident  and 
involved  in  the  action  were  not  shown  to  be 
similar.- Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Dunbar  (Tex.  Civ.  App.)  600. 

*In  an  action  for  personal  injuries,  expres- 
sions of  pain  by  plaintiff  seven  or  eight  minutes 
after  the  accident  occurred  held  admissible,  as 
tending  to  show  bodily  condition. — St.  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Garber  (Tex. 
Civ.  App.)  742. 

'Statement  by  a  person  injured  in  a  railroad 
collision  made  to  physician  Mid  not  inadmis- 
sible in  absence  of  certain  showing. — El  Paso  & 
8.  W.  R.  Co.  V.  Polk  (Tex.  Civ.  App.)  761. 

'Statements  by  a  person  injured  to  a  physi- 
cian held  not  rendered  inadmissible  by  lapse  of 
time  between  accident  and  their  making.— £1 
Paso  &  S.  W.  R.  O).  T.  Polk  (Tex.  Civ.  App.) 
761. 

In  an  action  for  damages  to  cattle  by  defend- 
ant's negligent  delay  in  transporting  them  to  the 
point  of  sale,  there  being  other  evidence  of  the 
market  value  of  the  cattle  on  the  day  they  were 
sold,  plaintiff  could  testify  as  to  what  the  cattle 
actually  brought  when  sold. — St.  Louis,  I.  M.  & 
S.  Ry.  O.  V.  Rogers  (Tex.  Civ.  App.)  1027. 

*In  an  action  by  a  beneficiary  of  a  member  of 
an  accident  insurance  association,  certain  decla- 
rations by  the  member  after  injury  AcM  inadmis- 
sible as  a  part  of  the  res  gestae. — -Travelers'  Pro- 
tective Ass'n  of  America  ▼.  Roth  (Tex.  Civ. 
App.)  1039. 

{  4.    Beat  and  aeoondary  cTldeaee. 

■  'A^  letter  written  to  defendant  by  a  third  per- 
son is  not  admissible  in  evidence,  as  any  facts 
known  by  such  person  must  be  shown  by  him  as 
a  witness.— Whlttaker  v.  McQueen  (Ky.)  236. 

A  bank's  books  furnish  better  evidence  as 
to  whether  a  deposit  was  entered  as  a  time 
deposit  than  the  president's  oral  testimony. — 
Boyd's  Ex'r  v.  First  Nat.  Bank  (Ky.)  SCO. 


'Secondary  evidence  held  admissible  to  show 
what  issues  were  decided  by  a  judgment  plead- 
ed as  res  judicata  where  the  pleadings  are  lost. 
—Bobbins   v.  Hubbard   (Tex.  Civ.  App.)   773. 

'Where  evidence  is  introduced  to  avoid  a 
Judgment  pleaded  as  res  judicata  of  rights  in- 
volved, and  the  pleadings  on  which  such  judg- 
ment is  based  are  lost,  a  witness  may  testify 
what  the  issues  were  as  shown  by  the  plead- 
ings, but  may  not  give  his  understanding  of 
what  was  involved  in  the  suit.— Robbins  v.  Hul)- 
bard  (Tex.  Civ.  App.)  773. 

{   5.    Semonatratlve  evldenee. 

'In  an  action  for  damages  for  an  assault,  a 
shirt  spotted  with  blood,  which  was  worn  by 
the  assaulted  person,  is  admissible  in  the  dis- 
cretion of  the  court,  as  corroborative  evidence 
of  the  violence  of  the  assault. — Keen  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  (Mo.  App.)  1125. 

(  6.     Admlaslona. 

'In  an  action  on  a  policy  of  insurance,  evi- 
dence of  what  the  insurer  had  said  and  done  in 
an  effort  to  compromise  is  inadmissible. — Ameri- 
can Ins.  (^.  V.  Hornl>arger  &  Harris  (Ark.)  213. 

I  7.     Hearaaj. 

'On  an  issue  of  the  condition  of  rice  purchas- 
ed when  delivered  to  the  carrier,  certain  evidence 
held  hearsay.— Bloom's  Son  Co.  v.  Haas  (Mo. 
App.)   1078. 

'Certain  testimony  held  inadmissible  as  hear- 
say and  self-serving.— Davis  v.  Sisk  (Tex.  Civ. 
App.)  472. 

Medical  books  are  not  admissible  in  evidence 
to  prove  the  opinions  therein,  nor  may  the  opin- 
ions contained  therein  be  presented  to  the  jury 
by  quoting  from  the  books,  and  having  a  medi- 
cal witness  testify  as  to  whether  he  agrees  with 
them,  and,  if  not,  in  what  respect  he  differs 
from  them.— Gnlf,  C.  &  S.  F.  By.  Co.  v.  Farmer 
(Tex.  Civ.  App.)  729. 

S   8.    Ooeuaentary  erldenee. 

'Ordinarily  recitals  of  extraneous  facts  in  a 
deed  are  not  evidence  of  the  facts  stated  as 
against  strangers,  though  binding  on  the  parties 
and  their  privies.- Dennis  Bros.  v.  Strunk  (Ky.) 
937. 

Where  the  certified  copy  of  a  deed  acknowl- 
edged before  a  mayor  recited  that  it  bears  the 
mayor's  official  seal,  it  will  be  presumed  that 
the  omission  of  the  "(L.  8.)"  in  the  copy  was 
the  mistake  of  the  recorder  making  the  copy. — 
Hubbard  v.  Swofford  Bros.  Dry  Goods  Co.  (Mo.) 
15. 

Where  a  copy  of  a  government  map  was  certi- 
fied by  the  proper  officer  "so  far  as  it  went  in- 
to detail,"  it  was  inadmissible  as  an  exemplified 
copy  of  the  record,  under  Rev.  St.  1899.  §  3098 
[Ann.  St.  1906,  p.  1774].— Brecker  v.  Fillingham 
(Mo.)  41;  Cottle  v.  Coffee  (Mo.)  44. 

'Under  Rev.  St.  1899,  g  3089  [Ann.  St.  1906, 
p.  1771],  R.  T.  Shannon's  Annotated  Code  of 
Tennessee  held  admissible  in  evidence  to  prove 
tlie  statutes  of  Tepnessee. — White  v.  Reitz  (Mo. 
App.)  601. 

Evidence  as  to  the  execution  of  a  chattel 
mortKBge  considered,  and  held  .sufficient  to  ad- 
mit the  mortgage  in  evidence. — Rogers  v.  Fraz- 
ier  Bros.  &  Co.. (Tex.  Civ.  App.)  727. 

Under  Sayles'  Ann.  Civ.  St.  1897,  art.  658, 
relating  to  admission  in  evidence  of  city  ordi- 
nances, held,  that  parol  testimony  was  a  suffi- 
cient predicate  for  such  admission. — St.  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Garber  (Tex. 
Civ.  App.)  742. 

On  an  issue  as  to  the  title  to  land  in  which 
plaintiff  relies  u^n  a  conveyance  of  the  prop- 
erty to  him,  which  conveyance  is  attacked  as 
a  forgery,  the  plaintiff  may  not  introduce  -  a 
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copy  of  the  conveyance  In  evidence  before  prov- 
ing the  execntion  of  the  original. — Kobbins  v. 
Hubbard  (Tex.  Civ.  App.)  773. 

Where  a  deed,  offered  in  evidence,  is  attaclted 
as  a  forgery,  its  execution  must  be  proved  in 
a  manner  satisfactory  to  the  court  to  render 
it  admissible  in  evidence.— Robbins  v.  Hubbard 
(Tex.  Civ.  App.)  773. 

*In  trespass  to  try  title,  a  recital  in  a  deed  30 
years  old  held  admissible. — Hirsch  v.  Patton 
(Tex.  Civ.  App.)  1015. 

I  9.    Parol  or  extrinsic  erldenoe  aSeot- 
las  wrltinKS. 

*On  an  issue  of  the  ownership  and  location 
of  a  well,  the  fact  that  the  title  deeds  of  the 
parties  were  introduced  in  evidence  to  show  on 
whose  land  the  well  was  does  not  prohibit  parol 
evidence  to  locate  the  well  as  to  the  boundary 
line  as  defined  in  the  deeds. — Haynor  v.  Ex- 
celsior Springs  I^ight,  Power,  Heat  &  Water 
Co.  (Mo.  App.)  580. 

♦Where  a  contract  to  sell  tomatoes  provided 
that  the  seller  should  not  be  liable  in  the  event 
of  a  total  failure  of  crop,  held,  that  extrinsic 
evidence  was  admissible  to  show  the  territory 
in  which  the  crop  must  fail  in  order  to  excuse 
the  seller.— Ryley  Wilson  Grocer  Co.  v.  Sey- 
mour Canning  Co.  (Mo.  App.)  628. 

♦Where  a  lease  recited  that  plaintiff  leased 
defendant  a  tract  of  land,  without  stating  the 
number  of  acres,  in  an  action  on  a  note  given 
for  rent,  defendant  may  not  set  up  by  way  of 
counterclaim  that  the  tract  contained  a  less 
number  of  acres  than  represented. — Lewis  v. 
Muse  (Mo.  App.)  1107. 

A  party  to  a  contract  cannot  ingraft  a  verbal 
stipulation  or  promise,  made  prior  to  the  execu- 
tion of  the  writing,  on  the  obligation  created 
by  the  Instrument.— International  Text  Book 
Cfo.  V.  Lewis  (Mo.  App.)  1118. 

♦On  a  suit  involving  the  question  whether 
oil  tank  cars  were  Included  in  the  description 
of  a  mortgage  conveying  "all  other  property 
owned"  by  the  mortgagor,  parol  evidence  is 
Admissible  to  show  the  understanding  of  the 
parties  as  to  what  property  was  included. — 
Smith  V.  Texas  &  N.  O.  R.  Co.  (Tex.)  819. 

♦Where  the  parties  to  a  contract  have  used 
-words  which  have  an  ordinary  meanini;  free 
from  ambignity,  and  no  technical  meaning  is 
shown,  extrinsic  evidence  is  inadmissible  to  show 
that  the  parties  nsed  such  terms  in  a  sense  dif- 
ferent from  their  ordinary  meaning. — Reagan  v. 
Bruff  (Tex.  Civ.  App.)  185. 

♦The  parol  evidence  rule  held  not  to  apply 
where  the  original  contract  was  verbal  and  en- 
tire and  a  part  only  reduced  to  writing. — Davis 
V.  Sisk  (Tex.  Civ.  App.)  472. 

♦Facts  held  to  show  that  written  instruments 
did  not  embrace  the  entire  contract,  rendering 
parol  evidence  admissible  to  prove  the  oral  parts 
of  the  agreement.— Davis  v.  Sisk  (Tex.  Civ. 
App.)  472. 

Where  certain  instrimients,  though  tending 
to  some  extent  to  show  a  sale  when  taken  to- 
gether, were  ambiguous  on  their  face  without 
other  evidence  to  show  the  nature  of  the  trans- 
action, extrinsic  evidence  was  proper  to  explain 
the  ambiguity. — Brazelton  &  Johnson  y.  J.  L 
Campbell  Co.  (Tex.  Civ.  App.)  770. 

1 10.   Opinion  OTldenee. 

♦A  question  and  answer  held  objectionable  as 
stating  tiie  conclusion  which  was  for  the  jury. 
—Hubbard  ▼.  Louisville,  H.  &  St.  li.  Ry.  Co. 
(Ky.)  331. 

♦Expert  testimony  as  to  the  proper  construc- 
tion of  a  coal  mine  tunnel  held  proper  in  an  ac- 
tion for  tlia  death  of  a  miner  caused  by  a  rock 


falling  from  the  unsnpported  roof  of  a  tonnel. 
—Tanner's  Adm'r  ▼.  W.  A-  Wickliffe  Coal  Co. 
(Ky.)  351. 

♦Expressions  of  a  nonexpert  witness  as  to  a 
jolt  which  accompanied  the  stopping  of  a  freight 
train  held  to  possess  no  probative  value. — Hawk 
V.  Chicago,  B.  &  Q.  Ry.  Co.  (Mo.  App.)  1119. 

The  fact  that  a  witness  may  pos^ss  greater 
knowledge  as  to  the  existence  of  facts  enter- 
ing into  an  inquiry  than  the  jury  does  not 
render  his  conclusion  upon  a  mixed  question  of 
law  and  fact  admissible.— Houston  &  T.  C.  R. 
Co.  V.  Roberts  (Tex.)  808. 

♦In  an  action  for  delay  in  transportation  of 
live  stock,  certain  testimony  of  witness  held 
inadmissible  as  the  witness'  opinion  on  a  mixed 
question  of  law  and  fact. — Houston  &  T.  C.  R. 
Co.  V.  Roberts  (Tex.)  806. 

♦In. an  action  for  injuries,  a  street  car  pas- 
senger testified  that  plaintiff  was  about  to  alight 
when  the  car  started  and  plaintiff  said  "  Vait.' 
but  the  conductor  could  not  hear  him,"  it  was 
error  to  strike  out  the  words  "but  the  conductor 
could  not  hear  him."— El  Paso  Electric  Ry.  Co. 
V.  Boer  (Tex.  Civ.  App.)  199. 

There  must  be  evidence  to  support  facts  as- 
sumed in  a  hypothetical  question. — Texas  Mid- 
land R.  R.  V.  Ritchey  (Tex.  Civ.  App.)  732. 

♦Question  as  to  the  qualification  of  an  expert 
witness  is  primarily  for  the  trial  court. — El  Paso 
&  S.  W.  Ry.  Ca  v.  Smith  (Tex.  Civ.  App.)  988. 

♦A  statement  of  an  expert  witness  that  he  be- 
lieves he  is  capable  of  expressing  an  opinion  on 
the  matter  in  issue  is  a  sufficient  expression  of 
his  opinion  as  to  his  own  competency. — El  Paso 
&  S.  W.  Ry.  Co.  V.  Smith  (Tex.  Civ.  App.)  988. 

♦A  witness  in  an  action  by  a  servant  to  recover 
for  injuries  due  to  the  negligence  of  a  foreman 
held  competent  to  testify  as  an  expert  as  to  the 
competency  of  a  foreman. — El  Paso  &  8.  W. 
Ry.  Co.  V.  Smith  (Tex.  Civ.  App.)  988. 

♦A  witness  is  not  disqualified  as  an  expert  to 
testify  as  to  the  competency  of  a  foreman  be- 
cause he  had  only  nine  days  in  which  to  acquire 
the  knowledge  of  the  foreman's  competency. — El 
Paso  &  S.  W.  Ry.  Co.  v.  Smith  (Tex.  Civ.  App.) 
988. 

Expert  testimony  as  to  a  foreman's  competen- 
cy is  admissible  in  an  action  to  recover  for  in- 
i'uries  due  to  the  negligence  of  the  foreman. — 
31  Paso  &  S.  W.  By.  Co.  v.  Smith  (Tex.  Civ. 
App.)  988. 

♦In  an  action  for  damages  to  cattle  by  defend- 
ant's negligent  delay  in  transportation,  plain- 
tiff held  qualified  to  give  an  opinion  as  to  what 
would  be  a  reasonable  time  in  which  to  ship  the 
cattle  to  their  destination. — St.  Louis,  I.  M.  & 
S.  Ry.  Co.  V.  Rogers  (Tex.  Civ.  App.l  1027. 

♦In  an  action  for  damage  to  cattle  by  defend- 
ant's delay  in  transporting  them  to  market,  plain- 
tifF  was  qualified  to  testify  as  to  the  difference 
between  what  the  cattle  brought  and  what  they 
would  have  brought  if  sold  when  they  should 
have  arrived,  even  though  he  was  not  at  the 
place  of  sale  on  one  of  the  days  covered  by  his 
estimate.— St.  Loois,  I.  M.  &  S.  Ry.  Co.  t.  Rog- 
ers (Tex.  Civ.  App.)  1027. 

♦In  an  action  to  recover  for  defendant's  neg- 
ligent delay  in  transporting  cattle,  witnesses 
held  qualified  to  state  the  usual  time  of  transpor- 
tation between  the  point  of  shipment  and  the 
market.— St.  Louis,  I.  M.  &  8.  Ry.  Co.  v.  Bos- 
hear  (Tex.  Civ.  App.)  1032. 

♦In  an  action  for  damage  to  plaintiff's  cattle 
by  defendant's  negligent  delay  in  transit,  plain- 
tiff held  qualified  to  give  an  opinion  as  to  the  cat- 
tle depreciated  in  value  by  soch  delays. — St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Boahear  (T^x.  Civ. 
App.)  1032. 


*Polmt  aanotated.   See  ■jUabna. 
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i  11.    Erldenee    «t    fonue*    trial    or    la 
other  prooeedlnK. 

*The  testimony  of  a  witness  on  the  former 
trial  of  a  cause  held  admissibie  on  the  subse- 
quent trial,  where  his  whereabouts  is  unknown 
and  diligent  search  has  been  made  to  locate 
him. — Boyd  t.  St,  Louis  Southwestern  Ry.  Co. 
of  Texas  (Tex.)  813. 

i  12.   Weight  and  anfloleney. 

'Instructions  as  to  proof  of  contributory  neg- 
ligence of  a  street  car  passenger  held  proper. 
— Cartlich  v.  Metropolitan  St.  Ry.  Co.  (Mo. 
App.)  584. 

•Preponderance  of  the  evidence  defined. — 
Cartlich  v.  Metropolitan  St.  Ry.  Co.  (Mo.  App.) 
684 

EXAMINATION. 

Of  expert  witnesses,  see 

Of   person    accused    of    crime. 

Law,"  I  6. 
Of  witnesses  in  general,  see  "Witnesses,"  f  2. 


"ETidence,"  f  10. 
"<5r 


see    "Criminal 


EXCEPTIONS. 

Necessity  for  purpose  of  review,  see  "Criminal 
Law,"  I  80;   "Appeal  and  Error,"  H  6,  7. 

Taking  exceptions  at  trial,  see  "Criminal  Law," 
f  22;    "Trial,"  |  3. 

EXCEPTIONS.  BILL  OF. 

Id  criminal  prosecntions,  see  "Criminal  Law," 

{32. 
Necessity  for  purpose  of  review,  see  "Appeal 

and  Error,"  {  9. 
Scope  and  contents  of  record,  see  "Appeal  and 

Error,"  i  8. 

I  i.    SettlemMit,  dgBiits,  and  flUnc. 

A  judge  by  signing  a  bill  of  exceptions  and 
ordering  it  filed  held  not  to  lose  power  on  its 
being  amended  to  si^n  the  amended  bill  and  or- 
der It  filed;  the  original  not  having  been  filed. 
— State  ex  rel.  Lane  v.  Robinson  (Mo.  App.)  619. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  I  5;    "Death,"  {  1. 

EXCHANGE  OF  PROPERTY. 

See  "Tendor  and  Purchaser,"  t  1. 

EXCISE. 

Regulation  of  traffic  in  intoxicating  liquors, 
see  "Intoxicating  Liquors." 

EXCUSABLE  HOMICIDE. 

See  "Homicide,"  $  3. 


EXECUTION. 


"Judicial 


See  "Attachment";    "Garnishment"; 

Sales." 
Effect  of  affirmance  of  judgment  on  execution 

sale  pending  appeal,  see  "Appeal  and  Error," 

Exemptions,  see  "Exemptions." 

Harmless  error  in  action  to  recover  property 
seized,  see  "Appeal  and  Error,"  {  26. 

In  action  by  or  against  partnership,  see  "Part- 
nership," i  3. 

f  1 


SUlj,  qvashims,  vacatlaK,  and  re- 
lief against  ezeevtloii. 

*A  petition  to  enjoin  execution  for  costs  held 
to  sufficiently   allege  that  all   were  paid  or  a 
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willingness  and  readinesi)  to  pay  any  balance 
unpaid.— Griffith  v.  Missouri.  K.  &  T.  Ry.  Ca 
of  Texas  (Tex.  Civ.  App.)  75a 

*A  petition  to  enjoin  execution  for  costs  held 
to  show  that  injunction  was  sought  "for  some 
equitable  matter  or  defense  arising  after  the 
rendition  of  such  judgment,"  under  Rev.  St. 
1896.  art.  2991.— Griffith  t,  Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  756. 

In  a  suit  to  enjoin  execution  for  costs,  mat- 
ters in  the  answer  referring  to  matters  occur- 
ring on  the  trial  of  the  original  cause  held 
properly  stricken  out  as  immaterial.— Griffith 
V.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  (Tex. 
Civ,  App.)  756. 

I   S.     Sale. 

*Under  St.  1903,  |  1682,  subsec.  1,  a  sale 
on  execution  of  more  land  than  was  necessary 
to  satisfy  the  debt  held  to  render  the  sale  void. — 
Mullins  V.  Southwood  (Ky.)  324. 

That  a  bid  at  execution  sale  was  credited  on 
the  judgment  and  exceeded  the  Judgment  finally 
affirmed  held  not  to  sustain  a  coUatwal  attack 
on  the  execution  sale,  even  though  the  excess 
of  the  bid  over  the  final  judgment  was  not  i>aid. 
—Wade  T.  Flanary  (Tex.  Civ.  App.)  506. 


Pajrment,     aatlsfantloii,     and     dls- 

oaari 


karge. 


i  3. 

•Under  RevT  St.  1890,  S«  4493,  4494,  4497 
[Ann.  St.  1906,  pp.  2461,  2462],  though  a  Judg- 
ment may  not  be  set  off  against  a  claim  for  con- 
version, if  judgment  is  recovered  on  the  claim 
for  conversion  and  executions  are  issued  on  l>oth 
Judgments,  one  may  be  set  off  against  the  other. 
—Caldwell  v.  Ryan  (Mo.)  533. 

•Under  Rev.  St.  1899,  |g  4497.  4498  [Ann. 
St.  1906.  p.  2462],  executions  on  judnnents  in 
the  hands  of  an  officer  may  be  set  off  the  one 
against  the  other,  though  one  of  the  execu- 
tions was  issued  on  a  judgment  for  conversion 
of   exempt   projwrty.— Caldwell   v.  Ryan   (Mo.) 

uoo. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution";    "Wills." 

Administration  of  trust  estate  by  administra- 
tor of  trustee,  see  "Trusts,"  {  3. 

Liability  of  executor  for  taxes,  see  "Taxati(m," 
f  2. 

Testimony  as  to  transactions  with  decedents, 
see  "Witnesses,"  {  1. 

{   1.    Assets,  appraisal,  and  Inrentory. 

In  a  suit  to  try  title  l>etween  grantees  of  a 
woman's  heirs  and  grantees  of  her  administrator, 
a  certificate  granted  by  the  board  of  land  com- 
missioners held  a  part  of  her  estate,  and  subject 
to  administration,  and  not  a  donation  to  her 
heirs.— Fields  v.  Burnett  (Tex.  Civ.  App.)  104a 

{  2.  CoUeetlon  and  management  of  es- 
tate. 
Under  Rev.  SL  1899.  i  46  [Ann.  St.  1906,  p. 
35U],  the  estate  of  a  testator  is  not,  on  his  ex- 
ecutor's death,  represented  by  the  letter's  exec- 
utor.— State  ex  rel.  Karrenbrock  v.  Mississip- 
pi Valley  Trust  Co.  (Mo.)  97. 

{    3.    Allowance  and  payment  of  elalms. 

Rev.  St.  1899,  §§  42o9,  4260  [Ann.  St  1906, 
p.  2334]  (Laws  1881,  pp.  35,  36,  i§  1,  2,  4),  htU 
not  applicable  to  the  collection  of  taxea  against 
the  estate  of  a  decedent  where  no  insolvency 
exists.—State  ex  rel.  Karrenbrock  v.  Mississip- 
pi Valley  Trust  Co.  (Mo.)  97. 

Under  Rev.  St,  1899,  {  184  [Ann.  St  1906,  p. 
397]  (Administi-ation  Act),  and  section  9246 
[Ann.  St  1906,  p.  4248],  a  Ux  may  be  treated 
as  a  debt  against  the  estate  of  a  decedent  for 
the  purpose  of  allowance  and  dassificatioiu— 
•Point  annotated.   See  ayllalnu. 
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State  ex  rel.  E^rrenbrock  v.  MUsUsippi  Valley 
Trust  Co.  (Mo.)  97. 

f  4.    Salea  and  oonTayaaoea  under  order 
of  eonrt. 

Certain  court  proceedings  and  field  notes  held 
to  sufficiently  snow  that  a  bounty  claim  be- 
longing to  an  estate  which  bad  been  located 
was  sold  by  the  administrator,  and  that  the  sale 
was  not  merely  of  the  land  certificate  which  had 
merged  with  the  land  and  was  not  subject  to 
sale.— Whittaker  v.  Thayer  (Tex.)  1157. 

A  description  of  certain  land  sold  by  an  ad- 
ministrator in  the  order  of  sale  add  in  the  ad- 
ministrator's report  held  sufficient  to  identify 
the  land.— Evaqs  v.  Ashe  (Tex.  Civ.  App.)  398. 

The  fact  that  there  are  conflicting  claims  to 
the  land  sold  by  an  administrator  under  order  of 
court  at  the  time  of  sale  does  not  affect  the 
right  of  the  administrator  to  sell. — EiVans  ▼. 
Ashe  (Tex.  Civ.  App.)  1190. 

}  5.    Aetlona. 

Under  Rev.  St.  1895,  art.  2262,  held  error  to 
refuse  on  appeal  from  county  court  to  con- 
sider on  tneir  merits  objections  filed  by  executors 
to  the  confirmation  of  a  sale  by  the  temporary 
administrator. — Harrell  t.  Traweek  CTex.  Oiv. 
App.)  1021. 

I   6<  .Aoeomitlna;  mod  ■ettlement. 

Confirmation  by  the  county  court  of  a  settle- 
ment by  an  administrator  with  the  coun^  Judge 
held  not  to  effect  a  discharge  of  tlie  administra- 
tor, which  would  prevent  a  subsequent  action 
by  him  for  the  death  of  his  intestate. — Louis- 
viUe  &  N.  B.  Co.  T.  Hoskins'  Adm'r  (Ky.)  305. 

EXEMPLARY  DAMAGES. 

See  "Damages,"  f  8. 

For  wrongful  seqaestration,  se«  "Sequestra- 
tion." 

Liability  of  corporation,  see  "Corporations," 
§  7. 

EXEMPLIFICATIONS. 

As  eridenee,  see  "Bividence,"  i  & 

EXEMPTIONS. 

From  special  assessments,  see  "Municipal  Cor- 
.  porations,"  |  7. 

f   1.    ITstvr*  and  ezteat. 

Under  Bev.  St.  1899,  i  8164  (Ann.  St.  1906, 
p.  1800],  giving  a  wife  the  right  to  exemptions 
to  which  her  husband  is  entitled  when  he  "has 
absconded  or  absented  himself  from  his  abode," 
held,  that  a  wife  may  claim  the  exemptions  when 
the  husband  was  confined  in  jail. — First  Nat. 
Bank  v.  Morkamp  (Mo.  App.)  1085. 


i  2. 


and     enforoeaieat     of 


Proteotiou 
rights. 

Where  plaintiff's  cause  of  action  was  not  based 
on  an  infringement  of  rights  under  the  exemp- 
tion statute,  a  plea  that  plaintiff's  judgment, 
when  recovered,  would  be  exempt  from  execu- 
tion, was  improper.— Caldwell  v.  Ryan  (Mo.)  533. 

EXPERIMENTS. 

Evidence  aa  to  results  of,  see  "Evidence,"  t  3. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Evidence,"  §  10. 
In  criminal  prosecutiona,  see  "Criminal  Law," 
ill. 


EXPLOSIVES. 

Liability  for  injuries  to  servant  cansed  by  mine 
explosion,  see  "Master  and  Servant,"  {  & 

EX  POST  FACTO  LAWS. 

Constitutional  restrictions,  see  "Constitutional 
Law,"  §  7. 

Retroactive  operation  of  statutes,  aee  "Stat- 
utes," f  8. 

EXPULSION. 

Of  member  of  beneficial  association,  see  "Bene- 
ficial Associations." 

EXTENSION. 

Of  time  for  payment  of  insurance  premium,  aee 
"Insurance,"  I  6. 

EXTRADITION. 

I    1.   Interstato.  _  . 

•In  view  of  Code  Or.  Proc.  1896.  art  254, 
sttbd.  2.  an  executive  warrant  in  extradition 
proceedings  held,  fatally  defective.— Ex  parte 
Thomas  ^ez.  Cr.  App.)  663. 

FACTORS. 

See  "Brokers":  "Principal  and  Agent" 

FALSE  PRETENSES. 

Aider  by  verdict  of  indictment  for  obtaining 
money  by  false  pretenses,  see  "Indictment 
and  Information,"  §  6. 

*An  indictment  for  obtaining  money  by  false 
pretenses  held  insufficient  for  failure  to  show 
that  the  false  pretense  was  the  inducement  to 
the  ^parting  wiUi  the  money.— Roberts  v.  State 
(Ark.)  842. 

•In  an  indictment  for  receiving  money  under 
false  pretenses,  the  money  must  be  described 
with  the  same  particularity  and  certainty  as 
is  required  in  an  Indictment  for  larceny. — Max- 
ey  v.  State  (Ark.)  1135. 

Allegations  of  an  indictment  for  obtaining 
.money  by  false  pretenses  held-  not  supported  as 
to  the  obtainment  of  money  by  the  evidence. — 
Maxey  v.  State  (Ark.)  1135. 

•Where  an  indictment  alleges  the  receiving 
of  money  by  false  pretenses,  the  all^ations 
must  be  sustained  by  proof  as  to  the  kind 
of  money  described  therein.— Maxey  v.  State 
(Ark.)  1135. 

•Allegations  of  an  indictment  for  obtaining 
money  by  false  pretenses  Add  not  supported  as 
to  the  false  representations  by  the  evidence.— 
Maxey  v.  State  (Ark.)  1135. 

•Allegations  of  an  indictment  for  obtaining 
money  by  false  pretenses  by  the  giving  of  a 
check  on  a  bank  on  which  the  defendant  had 
no  funds  held  not  supported  by  the  inference 
to  be  drawn  from  the  presentation  of  the  check 
that  there  are  funds  m  the  bank  upon  which 
it  is  drawn.— Maxey  v.  State  (Ark.)  1135. 

FEES. 

As  costs,  see  "Coste,"  18.        ^  ^         ,    ,  ^ 
Of  attorney,  see  "Attorney  and  Client '  {  1. 
Of  district  or  prosecuting  attorney,  see  "Dia- 
trict  and  Prosecuting  Attorneys." 


•Point  aaaotated.   Bee  ayllabiia. 
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FEE  SIMPLE. 

Creation  b7  deed,  see  "Deeds,"  |  2. 
Creation  by  will,  aee  "Wills,"  |  8. 

FELLOW  SERVANTS. 

See  ^"Master  and  Serrant,"  K  4,  8. 
Presumption  aa  to  law  of  other  state,  see  "Evi- 
dence,^' f  2. 

FENCES. 

Limitations  applicable  to  action  for  damages 
caused  by  failure  to  construct  opening  in  rail- 
road fence,  see  "Limitation  of  Actions,"  i  2. 

Railroad  fences,  aee  "Railroads,"  |  2. 

FILING. 

Assignment  of  errors,  see  "Appeal  and  Error," 

i  f8. 

Bill  of  exceptions,  see  "Exceptions,  Bill  of," 

Chattel  mortgage,  see  "Chattel  Mortgages,"  I  2. 
Indictment   or    presentment,    see    "Indictment 

and  Information,"  {  1. 
Motion  for  new  trial,  see  "New  Trial,"  8  2. 
Mechanic's  li«n,  see  ''Mechanics'  Liens,"  f  1. 
Record  on  apneal  or  writ  of  error,  see  "Appeal 

and  Error,<^i  13;   "Criminal  Law,"  |  ^ 


FINDINGS. 

Conformity  of  Judgment,  see  "Judgment,"  |  2. 

Of  fact  by  conrt  on  trial  without  Jury,  see 
"Trial,"  f  33. 

Presumptions  on  appeal,  see  "Appeal  and  Elr- 
ror,"  §23. 

Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {  25. 

Setting  aside,  see  "New  Trial,"  |  1. 

FINES. 

A  law  directing  the  clerk  of  the  conrt  to  pay 
all  fines  into  the  city  treasury  held  a  violation 
of  Const  art.  11,  |  8  [Ann.  St  1906,  p.  299]. 
— State  ex  rel.  Board  of  Education  of  City  of 
St  Louis  V.  Nast  (Mo.)  663. 

The  imposition  of  a  fine  can  only  be  done  by  a 
legally  constituted  court— State  ex  rel.  Board 
of  Education  of  City  of  St  Louis  v.  Nast 
<Mo.)563. 

FIRE  INSURANCE. 

See  "Insurance,"  H  1,  4,  6,  12. 

FISCAL  COURT. 

See  "Connties,"  {  8. 

FORCIBLE  ENTRY  AND  DETAINER. 

Competency  of  witnesses,  see  "Witnesses,"  f  1. 
Parties  to  judgment,  see  "Judgment,"  {  2. 

{    1.    Criminal  responslbtUtj;. 

'Facts  held  not  to  show  a  violation  of  Rev.  St 
1899,  i  2151  [Ann.  St.  1906,  p.  1384],  making  a 
person  who  shall  take  or  keep  possession  of  real 
property  by  force  guilty  of  a  misdemeanor.— 
State  V.  Glenn  (Mo.  App.)  1073. 

FORECLOSURE. 

Of  Hen,  see  "Mechanics'  Liens,"  }  2. 
Of  mortgage,  see  "Mortgages,"  gg  4,  B. 
Of  vendor's  lien,  see  "Vendor  and  Purchaser," 
S  3. 


FOREIGN  CORPORATIONS. 

See  "Corporations,"  i  10. 

Amendment  of  service  of  process  on,  see  "Pro- 
cess," S  2. 

Eixercise  of  power  of  eminent  domain,  see 
"Eminent  Domain,"  f  3. 

FOREIGN  RECEIVERSHIP. 

See  "Receivers,"  i  5. 

FORFEITURES. 

Correction  of  Judgment  of  forfeiture  of  recog- 
nizance bond,  see  "Judgment"  f  4. 

For  nonpayment  of  tax,  see  "Taxation,"  |  9. 

Of  compensation  of  trustee,  see  "Trusts,"  f  4. 

Of  dower,  see  "Dower,"  S  1. 

Of  homestead,  see  "Homestead,"  |  2. 

Of  insurance,  see  "Insurance,"  ||  6,  7,  13. 

Of  rights  of  subordinate  lodge  of  mutual  bene- 
fit society,  see  "Beneficial  Associations." 

Of  trost,  see  "Trusts." 

Persons  concluded  by  Jndnnent  forfeiting  per- 
mit, see  "Judgment"  i  o. 

Rev.  St  1889,  {  2938  [Ann.  St  1906.  p.  1694], 
relating  to  a  widower's  right  of  descent  from 
his  wife,  held  not  violative  of  Const,  art.  2,  | 
18  [Ann.  St  1906,  p.  185],  prohibiting  forfeiture 
of  estates.r— Perry  v.  Strawbridge  (Mo.)  641. 

FORGERY. 

Defendant  who  borrowed  money  at  a  bank  by 
giving  as  security  therefor  a  forged  note,  held 
not  guilty  of  forgery  in  the  fourth  degree,  under 
Rev.  St  1899,  {  2013  [Ann.  St  1906,  p.  1342]. 
—State  V.  Standifer  (Mo.)  17. 

An  information  for  forgery  under  Rev.  St 
1899,  I  2013  [Ann.  St  1906,  p.  1342],  held  suf- 
ficient without  alleging  that  the  instrument  was 
passed  in  "consideration"  of  such  sum. — State 
V.  Standifer  (Mo.)  17. 

*One  of  two  persons  having  the  same  name 
who  signs  the  name  to  a  note,  with  intent  that 
the  note  may  be  used  in  trade  as  the  note  of 
the  other,  is  guilty  of  forgery.— Edwards  v. 
State  (Tex.  Cr.  App.)  673. 

*An  indictment  for  forgery  must  allege  that 
the  instrument  forged  purported  to  be  the  act 
of  a  person  other  than  accused,  and  must  name 
such  person.— Edwards  v.  State  (Tex.  Cr.  App.) 
673. 

*An  indictment  for  uttering  a  forged  check 
held  sufficient— Edwards  v.  State  (Tex.  Cr. 
App.)  673. 

*E>ridence  held  to  justify  a  conviction  of 
paesing  a  forged  check. — Edwards  v.  State 
(Tex.  Cr.  App.)  673. 

FORMA  PAUPERIS. 

See  "Appeal  and  Error,"  {  6. 

FORMER  ADJUDICATION. 

See  "Judgment,"  U  7,  & 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "Criminal  Law,"  |  B. 

FORMS  OF  ACTION. 

See  "Action,"  S  1 ;  "Ejectment";  "Replevin"; 
"Trespass."  {  1;   "Trover  and  Conversion." 
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FRANCHISES. 

Corporate  franchises,  see  "CorporationB,"  S  2. 
IiimitatioDS    applicable    to    action    to    recover 

franchise  taxes,  see  "Limitation  of  Actions," 

S  1. 
Of   telephone  •company,   see   "Telegraphs   and 

Telephones,"  {§  1,  2. 
Taxation  of,  see  "Taxation,"  i§  4,  6. 

FRATERNAL  ASSOCIATIONS. 

See  "Beneficial  Associations." 

FRAUD. 

See  "False  Pretenses";  "Fraudulent  Convey- 
ances." 

Effect  on  limitation,  see  "Limitation  of  Ac- 
tions," I  2. 

Of  trustee  as  barring  right  to  compensation, 
see  "Trusts,"  I  4. 

In  particular  clauei  of  eonveyaneet,  contractt, 

trantaetioni,  or  proceeding). 
See  "BiUs  and  Notes,"  %%  1,  2;    "Sales,"  §  1. 
Procuring    incorporation,    see    "Corporations," 

§  1> 
Procuring  making  of  will,  see  "Wills,"  {  1. 

I  1.     Deception  oonatitiitlii(  fravd,  and 
liabiUtT  therefor. 

*A  false  representation  made  as  of  one's  own 
knowledge  about  a  matter  of  which  he  has  no 
knowledge  held  the  same  as  a  false  representa- 
tion made  with  knowledge  of  its  falsity,  regard- 
less of  an  intent  to  (teceive.— Leach  t.  Bond 
(Mo.  Aw.)  59C. 

*A  statement  by  an  agent  to  a  prospective 
purchaser  that  be  Dad  once  owned  the  land  and 
knew  the  title  to  be  good,  if  untrue,  was  legal 
fraud.— White  v.  Beitz  (Mo.  App.J  601. 

§  2.     Aotions. 

In  an  action  for  fraud  in  the  sale  of  land  to 
plaintiff,  an  instruction  held  erroneous.— White 
V.  Reitz  (Mo.  App.)  601. 

FRAUDS,  STATUTE  OF. 

g    1.    Real  property  and  estates  and  In- 
terests therein. 

In  an  action  by  a  judgment  creditor  of  a  ben- 
eficiary under  a  trust  deed  to  set  aside  a  convey- 
ance by  the  trustee  held,  that  it  was  immaterial 
whether  the  beneficiary's  written  direction  to 
the  trustee  to  convey  was  a  sufficient  compli- 
ance with  the  statute  of  frauds. — Oder  t.  Jump 
(Ky.)   292. 

*A  verbal  agreement  to  lease  a  farm  for  one 
year,  to  commence  in  the  future,  is  void  under 
the  statute  of  frauds. — Hayden  v.  Clark  (Ky.) 
845. 

i  2.    Rcqnlsites  and  snfflcienej  of  writ- 
ing. 

'Memorandum  of  conveyance  of  timt>er  held 
sufficient  to  satisfy  statute  of  frauds. — Acree  v. 
Rozzell  (Ky.)  846. 

The  statute  of  frauds  held  not  to  bar  plain- 
tiffs' right  to  compel  a  telephone  company  to 
connect  its  exchange  with  plaintiffs'  private 
line,  in  accordance  with  contracts  under  which 
defendant  obtained  its  franchise.— Cumberland 
Telephone  &  Telegraph  Co.  v.  Cartwright 
Creek  Telephone  Co.  (Ky.)  875. 

{   3.    Operation  and  effect  of  statute. 

Contracts  within  the  statute  of  frauds  are 
not  void,  but  only  voidable,  at  the  election  of 
the  party  to  be  charged.— Shannon  v.  Mastin 
(Mo.  App.)  1116. 


A  parol  gift  of  land  accompanied  by  improve- 
ments by  the  donee  after  the  donor's  death  is  in- 
valid under  the  statute  of  frauds. — Hammond  T. 
Hammond  (Tex.  Civ.  App.)  10*24. 

*A  parol  gift  of  land  accompanied  by  posses- 
sion and  improvements  held  valid  in  equity,  not- 
withstanding the  statute  of  frauds. — Hammond 
V.  Hammond  (Tex.  Civ.  App.)  1024. 

*To  take  a  parol  gift  of  land  oat  of  the 
statute  of  frauds,  possession  must  be  taken  by 
the  donee  and  substantial  improvements  made 
with  the  acquiescence  and  durmg  the  lifetime 
of  the  donor. — Baldwin  v.  Riley  (Tex.  Civ.  App.) 
1102. 

'Certain  improvements  made  by  a  donee  un- 
der a  parol  gift  of  land  during  the  donor's 
lifetime  held  insufficient  to  take  the  gift  out  of 
the  statute  of  frauds.— Baldwin  y.  Riley  (Tex. 
Civ.  App.)  1192. 

{  4.    Pleading,  oTldenoe,   trial,    and  re- 
view. 

Proof  to  sustain  a  claim  in  the  face  of  the 
statute  of  frauds  based  on  the  performance  of 
an  unwritten  contract  must  be  overwhelming 
in  its  probative  force,  leaving  no  room  for  rea- 
sonable doubt.— Wales  v.  HoTden  (Mo.)  89. 

Where  an  assignment  of  a  permit  to  drill  a 
well  is  not  in  writing,  and  hence  within  the 
statute  of  frauds,  it  is  a  question  of  fact  for 
the  jury  whether  the  party  to  be  charged  has 
waived  his  right  to  rely  on  the  statute. — Shan- 
non V.  Mastin  (Mo.  App.)  1116. 

FRAUDULENT  CONVEYANCES. 

By  bankrupt,  see  "Bankruptcy,"  i  1. 

I    1.    Transfers  and  traniactiona  inTalid. 

A  mortgage  securing  an  additional  loan  and 
the  release  of  collateral  securing  a  prior  loan 
held  not  a  fraudulent  preference.— Foley's  Trus- 
tee T.  Foley  (Ky.)  27(5. 

I   2.    Remedies  of  eredltom  and  pnrohaa* 
ere. 

'Where  a  debtor  transfers  property  with  in- 
tent to  shield  it,  future,  as  well  as  existing, 
creditors,  may  have  the  conveyance  set  aside  as 
fraudulent. — Maffi  v.  Stephens  (Tex.  Civ.  App.) 

10O8. 

GAMING. 

f   1.    Oambliac   oontraota   and   tranaae- 
tions. 

*The  mere  fact  that  one  lending  money  knew 
it  would  be  used  for  gambling  held  not  to  defeat 
a  right  to  a  recovery.— Cleveland  v.  Taylor  (Tex. 
Civ.  App.)  1037. 

GARNISHMENT. 


See  "Attachment" 


§  1. 


"Execution." 


Writ  or  snmmona  and  notio*,  aerr* 
iee,  and  retnm. 

•Where  a  garnishee  answered  that  it  had  a  cer- 
tain sum  of  money  in  its  possession  "belonging 
to  and  due"  defendant,  the  officer's  return  was 
properly  made,  under  Rev.  St.  1899,  i  388,  subd. 
4  [Ann.  St.  1906,  p.  4881,  and  not  in  conform- 
ity to  subdivision  5.— Heflner  v.  Rice  (Mo.  App.) 

GIFTS. 

Requirements  of  statute  of  frauds  as  to  gifts 
of  land,  see  "Frauds,  Statute  of,"  {  3. 

GOOD  FAITH. 

Of  purchaser,  see  "Bills  and  Notes,"  {  2;  "Ven- 
dor and  Purchaser,"  {  2. 


*  Point  annotated.    See  ayllabna. 
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GRAND  JURY. 

See  "Indictment  and  Information." 

GRANTS. 

Of  public  lands,  see  "Public  Lands." 

GUARANTY. 

See  "Principal  and  Saretjr." 

I   1.    Construction  and  operatloB. 

•Whether  a  guaranty  of  a  note  stipulates  that 
the  malcer  will  pay  or  whether  it  stipulates  that 
the  guarantor  will  pay,  the  undertaking  is  ab- 
solute, whether  the  maker  is  solvent  or  not,  and 
the  guarantor  may  pay  or  see  that  it  is  paid. — 
Elgin  City  Banking  Co.  v.  Hall  (Tenn.)  1068. 

•Where  the  guaranty  of  a  note  is  absolute,  no 
demand  or  exhaustion  of  the  maker  is  required, 
nor  is  any  notice  required  of  the  default — Elgin 
City  Banking  Co.  v.  Hall  (Tenn.)  1068. 

GUARDIAN  AND  WARD. 

Creation  of  tmst  in  land  purchased  by  guard- 
ian  with  funds  of  ward,  see  "Trusts, '  {  1. 

Elffect  of  reversal  in  action  on  guardian's  bond, 
see  "Appeal  and  Error,"  §  29. 

Right  of  action  on  appeal  bond  executed  to 
guardian,  see  "Appeal  and  Error,"  }  30. 

I   1.    Baloa  and  aoaTe7»aoes  under  order 
of  court. 

A  guardian  who  is  also  the  father  of  the  in- 
fant  ward  held  not  entitled,  under  Civ.  Code 
Prac.  f  488,  subsec.  3,  to  sell  her  real  estate 
unless  it  be  clearly  shown  that  he  is  unable  to 
support  and  educate  her,  which  fact  must  be 
alleged  in  the  petition.— Campbell  v.  Goodin's 
Guardian  (Ky.)  248. 

•In  an  action  by  a  guardian  to  sell  his  ward's 
interest  in  certain  lands  for  the  maintenance 
and  education  of  the  ward,  as  provided  by  Civ. 
Code  Prac.  i  489.  subsec.  3,  the  filing  of  the  ti- 
tle papers  with  the  petition  held  unnecessary.— 
Campbell  t.  Goodin's  Guardian  (Ky.)  248. 

HABEAS  CORPUS. 

I  !•     Xatnre  and  Kronnds  of  remedy. 

A  proceeding  by  habeas  corpus  is  a  civil  pro- 
ceeding.—State  ex  rei.  Board  of  Education  of 
City  of  St.  Louis  v.  Nast  (Mo.)  563. 

I  2.  Jurisdiction,   preceedinga,   and   re- 
lief. 

•On  appeal  in  habeas  corpus  proceedings,  the 

{)arty  arrested  held  presumed  the  party  named 
n  an  executive  warrant.— Ex  parte  Holland 
(Tex.  Cr.  App.)  1181. 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal  and  Error,"  I  26. 
In  criminal  prosecutions,  see  "Criminal  Law," 

HEARING. 

In  probate  proceedings,  see  "Wills,"  I  2. 

On  appeal  or  writ  of  error,  see  "Criminal  Law," 

HEARSAY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  g  7. 
In  criminal  prosecutions,  see  "Criminal  Law," 
f  12. 


HEIRS. 

See  "Descent  and  Distribution." 


HIGHWAYS. 

See  "Municipal  Corporations,' 
pikes  and  Toll  Roads." 

Accidents  at  railroad  crossings,  see 
S  8. 

i   1. 


S8  7,  8:    "Turn- 
'Railroads." 


Estaltlialunent,  alteration,  and  dis. 
oontiananee. 

Where  the  Legislature  has  intrusted  the  open- 
ing and  control  of  highways  to  the  discretion 
of  the  county  courts,  other  courts  cannot  in- 
terfere with  a  county  court's  decision  whether 
the  public  welfare  requires  the  establishment  of 
a  proposed  road.— State  v.  Schenkel  (Mo.  App.) 

uoO. 

i  2.     Highway  diatrlcta  and  oflloen. 

Where  the  fiscal  court  levied  a  tax  to  pay 
the  county  debt  and  for  current  and  necessary 
expenses,  and  afterward  appropriated  a  speci- 
fied portion  of  such  tax  for  road  and  bridge 
purposes,  the  roads  and  bridges  were  maintain- 
ed by  taxation  within  Ky.  St.  1903,  |  4313.— 
—Poole  V.  Slay  ton  (Ky.)  908.  •  »        » 

Where  $7,000  per  annum  is  actually  collected 
by  taxation  and  expended  for  road  and  bridge 
purposes,'  it  is  a  sufficient  maintenance  of  roads 
and  bridges  by  taxation  within  Ky.  St.  1906, 
I  4313,  to  authorize  the  employment  of  a  road 
supervisor  with  a  reasonable  salary.— Poole 
V.  Slayton  (Ky.)  903. 

I  3.     Begalation  and  rue  for  traToL 

•Ky.  St.  1903,  8  4354,  held  to  apply  to  ob- 
structions of  all  passways  which  have  been  legal- 
ly established  by  the  act  of  the_partie8  or  by 
the  act  of  the  law.— Hnghee  v.  Holbrook  (Ky.) 

In  an  action  for  injuries  to  a  driver  on  a 
highway  because  of  his  horse  being  frightened 
by  an  automobile  operated  thereon,  evidence 
held  to  jusUfy  a  finding  that  the  operator  of 
the  automobile  was  negligent.— Hall  y.  Comp- 
ton  (Mo.  App.)  1122. 

•One  operating  an  automobile  on  the  public 
highways  held  not  liable  for  an  injury  caused 
by  the  automobile  frightening  the  horse  of  a 
driver,  provided  he  exercised  proper  care  in 
the  operation  of  the  automobile.— Hall  v.  Como- 
ton  (Mo.  App.)  1122. 

•The  frightening  of  a  horse  driven  along  a 
public  highway  by  encountering  vehicle  field  not 
of  Itself  to  raise  any  inference  of  negligence  on 
the  part  of  the  driver  of  the  vehicle.— Hall  v. 
Compton  (Mo.  App.)  1122. 

•One  operating  an  automobile  on  a  public 
highway  held  required  to  operate  it  with  a  de- 
gree of  care  to  be  expected  of  ordinarily  prud- 
ent persons.— Hall  v.  Compton  (Mo.  App.)  1122. 

•The  Legislature  in  the  exercise  of  the  poliee 
power  held  authorized  to  regulate  the  manner 
in  which  automobiles  shall  be  operated  on  the 
public  highways.— Hall  v.  Compton  (Mo.  App.) 
1122. 


HOLIDAYS. 


See  "Sunday." 


HOLOGRAPHIC  WILLS. 


See  "WUls."  f  1. 

HOMESTEAD. 

See  "Exemptions." 
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Digitized  by 


Google 


1254 


108  SOUTHWESTERN  REPORTEB. 


I   1>    Kature,  aeqnlaltioB,  and  eztemt. 

*A  parcel  of  land,  though  detached  from  the 
homestead  proper,  held  a  part  of  the  homestead 
within  the  Constitntion. — Antry  t.  Reasor 
(Tex.)  1162. 

'Certain  property  held  used  "for  parpoees  of 
the  borne"  and  a  part  of  the  homestead.— Laconr 
▼.  L.  W.  Levy  &  Co.  (Tex.  Civ.  App.)  190. 

I  8.     AlMtBdoaineat,    wmMwx,    or    torttl- 
tnro. 

'After  abandonment  of  a  basband  by  bia  wife 
without  the  intention  of  returning  held,  that  the 
basband  had  a  right  to  incumber  the  community 
property  and  to  paw  the  fee-simple  title  there- 
to.—Mabry  ▼.  Kennedy  (Tex.  Civ.  App.)  176. 


HOMICIDE 

Argument  of  oounsel,  Me  "Criminal  Law,"  I  23. 

Conditional  admission  of  evidence^  see  "(Crim- 
inal Law,"  I  21. 

Continnance  In  general,  see  "Criminal  Law," 
I  1& 

Declarations  as  evidence,  see  "Criminal  Law." 
t  12. 

Demonstrative  evidence,  see  "Criminal  Law," 
{11- 

Harmless  error  in  general,  see  "Criminal  Law," 
(34. 

Instructions  in  general,  see  "Criminal  Law," 
i  25. 

Prosecuting  officers,  see  "District  and  Prosecut- 
ing Attorneys." 

Province  of  court  and  jury  in  general,  see 
"Criminal  Law."  {  24. 

Requests  for  instructions,  see  "Criminal  Law," 
!26. 

Res  gestte,  see  "Criminal  Law,"  t  9. 

Review  of  questions  of  fact,  see  "(Criminal 
Law,"  i  34. 

Sufficiency  of  accusation  in  indictment,  see  "In- 
dictment and  Information,"  i  8. 

I   1.    Mnzder. 

*Facts  authorising  a  conviction  of  willful 
murder  stated.— Keeton  v.  O>mmonwealth  (Ky.) 
316. 

'One  who,  shooting  at  another  with  intent  to 
kill  him,   hits  and  kills  a  third  person,  is  as 

fiilty  as  if  he  had  killed  the  person  shot  at. — 
tate  V.  Baker  (Mo.)  6. 

Express  malice,  in  the  sense  of  hatred  or 
malevolence  toward  the  deceased,  need  not  be 
shown  in  order  to  support  a  verdict  of  murder 
in  the  first  degree.^Tumer  v.  State  (Tenn.) 
1139. 

One  who  kills  another  at  his  request  or  com- 
mand is  guilty  of  murder.— Turner  v.  State 
(Tenn.)  lia». 

'To '  constitute  murder  in  the  second  degree, 
the  statute  only  requires  that  the  killing  be  done 
in  a  passion  arouwd  without  adequate  cause. — 
Redman  t.  State  (Tex.  Or.  App.)  385. 

'Where  one  entered  into  a  conspiracy  to  take 
decedent's  life,  and  thereafter  actinic  with  a  con- 
spirator killed  decedent,  or  was  present,  aiding 
or  encouraging  the  one  who  killed  decedent,  he 
would  be  guilty  as  a  principal. — Banks  v.  State 
flex.  Or.  App.)  698. 

{  S.    Maaslancliter. 

'PHicts  authorizing  a  conviction  of  voluntary 
manslaughter  stated. — Keeton  v.  Ck>nmionwealth 
(Ky.)  315. 

'Where  defendant  killed  deceased  because  of 
alleged  slanderous  statements  made  concern- 
ing defendant's  female  relatives,  it  was  not 
essential  to  reduce  the  crime  to  manslaughter 
that  the  killing  was  done  in  a  sudden  traqsport 


of  passion  aroused  by  such  statements;  It  be- 
ing sufficient  that  bis  mind  was  thereby  ren- 
dered incapable  of  cool  reflection  at  the  time  of 
the  killing.— Redman  v.  State  (Tex.  Cr.  App.) 
365. 

'Where  defendant  killed  deceased  because  of 
statements  by  the  latter  that  defendant's  cousin 
was  with  child  by  defendant,  if  such  statements 
were  true,  the  homicide  would  not  be  reduced 
to  manslaughter. — Redman  t.  State  (Tex.  Ct. 
App.)  365. 

§  3.     EkenaaUe  or  JvatiflaUe  koadclde. 

'Facts  held  to  show  a  homicide  by  a  deputy 
sheriff  to  have  been  excusable  on  tiw  groona 
of  self-defense  and  apparent  necessity. — Keeton 
v.  Commonwealth  (Ky.)  315. 

Where  one  tried  for  murder  pleads  self-de- 
fense, the  question  for  the  jury  to  decide  ia 
what  was  accused's  danger  at  decedent's  hands 
as  it  appeared  to  bim.— Wagner  v.  Common- 
wealth (Ky.)  818. 

'Right  to  kill  in  self-defense  defined.— Wag- 
ner V.  Commonwealth  (Ky.)  318. 

'The  right  of  self-defense  depends  upon  the 
danger  an  it  appears  to  accused  when  ne  com- 
mitted the  homicide. — Ayers  v.  Commonwealth 
(Ky.)  320. 

'One's  right  to  kill  in  self-defense  defined. — 
Ayers  v.  (>)mmonweaIth  (Ky.)  320. 

'Rights  of  a  police  officer  to  prevent  a  priaon- 
er's  escape  from  his  coatody  stated.— Ajera  t. 
Commonwealth  (Ky.)  820. 

'Where  one  kills  an  officer  attempting  to  ar- 
rest him  without  a  warrant,  and  ^ere  is  noth- 
ing from  which  tbe  official  character  of  the  offi- 
cer can  be  inferred,  tbe  offense  ia  manalanghter. 
—Hard  v.  State  (Tenn.)  1064. 

i   4.    Indictment  and  inf  orasatioB. 

In  prosecution  for  assault  with  intent  to 
kill,  submission  of  question  as  to  deadly  char- 
acter of  weapon  held  not  necessary. — State  v. 
Harris  (Ma)  28. 

Assault  with  intent  to  kill  and  asaanlt  with 
deadly  weapon  held  distinct  offenses,  under  Rev. 
St.  1890,  I  1847  [Ann.  St.  1906,  p.  1277].— 
State  V.  Harris  (Mo.)  28. 

'An  indictment  held  to  sofficiently  lajr  th* 
venue.— State  v.  Long  (Mo.)  35. 

I  5.    Erldoneo. 

Evidence  held  sufficient  to  support  a  convl» 
tion  of  voluntary  manslaughter.— Brooks  v. 
State  (Ark.)  206. 

In  a  prosecution  for  homicide  htiU,  that  proof 
of  threats  by  deceased  should  have  been  consid- 
ered only  as  throwing  light  on  the  conduct  of 
accused.— Brooks  v.  State  (Ark.)  205. 

'Decedent's  brother's  testimony  as  to  state- 
ments made  by  decedent  held  not  admissibl* 
as  a  dying  declaration.— Wagner  v.  O>nimon- 
wealth  (Ky.)  318. 

'On  prosecution  for  shooting  with  int«nt  to 
kill,  the  motive  with  which  the  shootinx  was 
done  is  a  material  element  of  the  offense. — 
Welch  V.  Commonwealth  (Ky.)  863. 

'Evidence  in  a  prosecution  for  morder  held 
sufficient  to  show  a  deliberate  and  premeditated 
assault  with  intent  to  kill.  —  State  v.  Baker 
(Mo.)  6. 

'Whether  or  not  dying  declarations  offered  in 
evidence  are  in  fact  such,  and  admissible,  is  a 
question   for  -the  court — State  v.   Crone  (Mo.) 

Permitting  evidence  of  dying  declarations  to 
go  to  the  jury  lieZd  equivalent  to  an  affirmative 
rnling  that  such  declarations  were  prinuurily 
competent.- State  v.  Crone  (Mo.)  653. 


'Point  annotated.   S«o  ■yllalnia. 
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'Bvidence  in  a  prosecution  for  mnrder  held 
snfficient  to  snatam  a  conviction.— Turner  v. 
State  (Tenn.)   1189. 

•Where  defendant  shot  deceased  because  of 
statements  by  the  latter  that  defendant's  cousin 
was  with  child  by  defendant,  evidence  of  de- 
fendant's oondact  in  the  presence  of  the  xirl 
held  admissible.— Redman  ▼.  SUte  (Tez.  Cr. 
App.)  866. 

*In  a  prosecution  for  homicide,  .evidence  of 
decedent's  reputation  as  a  peaceful  and  g.^^ 
man  held  admissible  under  Pen.  Code  1895. 
art.  713,  in  rebuttal  of  evidence  tiiat  the  offense 
was  committed  in  self-defense.— Jirou  v.  State 
(Tex.  Cr.  App.)  655. 

*In  a  prosecntion  for  homicide,  enoneona  in- 
stmction  on  manslaughter  held  not  prejudicial 
to  defendant  where  issue  of  manslaughter  was 
not  presented  by  the  evidence. — Jirou  v.  State 
(Tex.  Cr.  App.)  655. 

*In  a  prosecution  for  homicide,  evidence  ex- 
amined, and  held  to  sustain  the  jury's  finding 
that  the  act  was  not  committed  in  self-defense.— 
Jirou  V.  State  (Tex.  Cr.  App.)  655. 

•Evidence  on  a  trial  for  homicide  held  to  ano- 
port  a  conviction.— Banks  v.  SUte  (Tex.  Cr. 
App.)  693. 

•Evidence  held  sufficient  to  sustain  a  convic- 
tion of  manslanghter.— Stovall  ▼.  State  (Tex.  Cr. 
App.)  699. 

{   6.    Trial— CoBd««t  Im  K«meT«L 

Dying  declarations  should  be  introduced  In 
chief.— Wagner  v.  Commonwealth  (Ky.)  318. 

{  T.     —  Questloiis  for  Jwy. 

•Where  one  accused  of  murder  pleads  self- 
defense,  it  is  improi>er  to  permit  tlie  Jury  to 
determine  whether  it  appears  to  them  necessary 
for  accused  to  have  shot  decedent  to  protect 
himself.— Keeton  v.  Ommonwealth   (Ky.)  815. 

•In  a  prosecution  for  assault  with  intent  to 
kill,  whether  the  act  was  committed  with  malice 
aforethought  or  with  intent  to  kill  or  dp  some 
great  bodily  barm  without  malice  afore&ought 
held,  under  the  evidence,  a  question  for  the 
jury.— SUte  v.  Harris  (Mo.)  28. 

Evidence  on  a  trial  for  homicide  held  to  war- 
rant submitting  to  the  jury  the  law  of  princi- 
pals.—Banks  V.  State  (Tex.  Cr.  App.)  693. 

I   8.    ^—  InstnctioBS. 

In  a  prosecution  for  homicide,  instructions  as 
to  threats  by  and  quarrelsome  nature  of  de- 
ceased held  not  to  be  erroneous  when  read  in  the 
light  of  other  instructions  given.— Brooks  v. 
SUte  (Ark.)  205. 

Instruction  on  self-defense  as  to  defendant's 
ground  for  believing  himself  to  be  in  danger  at 
the  time  of  conmiitting  the  offense  held  proper. — 
Brooks  V.  State  (Ark.)  205. 

In  a  murder  trial,  the  reading  of  Kirby's  Dig. 

il765,  relating  to  burden  of  proof  in  the  charge, 
eld  not  improper.- 1%omas  v.  SUte  (Ark.)  22A. 

•Instruction  held  to  correctly  state  the  law  of 
self-defense.- MuUins  v.  O>mmonwealth  (Ky.) 
262. 

•One  tried  for  murder  held  entitled  to  an 
iDstmction  on  self-defense. — Wagner  v.  Com- 
monwealth (Ky.)  318. 

One  tried  for  a  homicide  committed  while  act- 
ing as  a  police  officer  is  entitled  to  an  instruc- 
tion defining  his  righto  and  duties  as  such  of- 
ficer.—Ayers  V.  Commonwealth  (Ky.)  320. 

In  a  prosecution  for  the  assault  with  Intent 
to  kill,  instruction  that  possession  ot  pocket 
Imifs   by   accused   was   a   circumsUnce   which 


would  warrant  the  jury  in  denying  defendant 
the  benefit  of  the  law  of  self-defense  held  not 
error  in  view  of  the  evidence.— SUte  t.  Harris 
(Mo.)  28. 

In  a  prosecntion  for  murder,  an  instruction  de- 
fining heat  of  passion  AeZd  proper. — SUte  v. 
Gieseke  (Mo.)  525. 

In  a  prosecution  for  mnrder,  an  instruction  a* 
to  self-defense  held  not  erroneous. — SUte  T. 
Gieseke  (Mo.)  625. 

On  a  trial  for  the  murder  of  an  officer  while 
attempting  to  arrest  accused,  the  failure  to 
charge  as  to  want  of  knowledge  of  the  official 
character  of  decedent  and  his  purpose  to  make 
an  arrest  held  erroneous. — ^Hurd  v.  Sute  (Tenn.) 
1064. 

*A  charge  presenting  a  theoir  of  manslaugh- 
ter, which  was  not  suggested  by  the  evidence, 
is  erroneous.— Redman  t.  SUte  (Tex.  Cr.  App.) 
365. 

On  a  prosecution  for  assault  with  intent  to 
kill,  an  instruction  on  adequate  cause  heid  er- 
roneous for  using  the  words  "transport  of  pas- 
eion."— Halsford  v.  SUte  (Tex.  Cr.  App.)  881. 

On  a  prosecntion  for  assault  with  intent  to 
kill,  an  instruction  on  express  malice  held  with- 
out support  in  the  evidence. — Halsford  v.  SUte 
(Tex.  Cr.  App.)  381. 

An  instruction  on  express  malice  held  er- 
roneous in  view  of  the  evidence.— Halsford  v. 
SUte  (Tex.  Cr.  App.)  381. 

On  prosecntion  for  assault  with  intent  to  kill, 
an  instruction  on  aggravated  assault  held  er- 
roneons.- Halsford  v.  SUte  (Tex.  Cr.  App.) 
381. 

An  Instruction  in  a  prosecution  for  murder 
as  to  accidenUl  killing  held  to  be  sufficient 
without  a  further  instruction  as  to  negligent 
homicide.— Combs  V.  SUte  (Tex.  Cr.  App.)  6^. 

•An  instruction  on  self-defense  in  a  homicide 
case  held  not  erroneous  as  failing  to  present  the 
facts  of  the  defense,  nor  for  failing  to  require 
a  finding  of  a  specific  intent  to  Uke  the  life 
of  the  decedent.— McCormick  ▼.  SUte  (Tex.  Cr. 
App.)  669. 

•In  stating  the  effect  of  anticipated  danger 
from  the  decedent  in  an  instruction  on  self-de- 
fense in  a  homicide  case,  the  use  of  the  ex- 
pression "a  deadly  weapon  or  instrument  like- 
ly to  produce  death  or  serious  t>odiIy  injury," 
instead  of  the  term  "knife,"  as  requested,  held 
not  error— McCormick  v.  SUto  (Tex.  Cr.  App.) 
6C9. 

t  9.     Appeal  and  error. 

•In  a  homicide  case,  the  error  in  an  instruc- 
tion held  not  a  ground  for  reversal,  under  Cr. 
Code  Prac.  {  340. — Mnllins  v.  Commonwealth 
(Ky.)  232. 

Admission  of  evidence  in  a  homicide  case  con- 
tradicting a  witness  on  an  immaterial  matter 
held  not  prejudicial  error.— Kennedy  v.  Oun- 
monwealth  (Ky.)  891. 

In  a  prosecution  for  murder,  evidence  held 
Insufficient  to  show  insanity  of  defendant  at 
the  time  he  committed  the  act— Turner  v.  SUte 
(Tenn.)  1139. 

Where  defendant  has  been  convicted  of  man- 
slaughter, he  cannot  complain  of  error  in  charg- 
ing on  murder  in  the  first  degree. — Stovall  T. 
SUte  (Tex.  Cr.   App.)  699. 


HOUSEBREAKING. 


See  "Burglary." 
•Point  aiuMtated.   8e«  syllalnu. 
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HUSBAND  AND  WIFE. 

See  "Divorce";    "Dower." 

Adultery,  8ee  "Adultery." 

Applicability  of  instructions  to  case  in  action 
against  husband  for  goods  sold  wife,  see  '*Tri- 
al,"  i  9. 

Competency  as  witnesses,  see  "Witnesses,"  {  1. 

Exemptions  to  married  women,  see  "ISzemp- 
tions,"  f  1. 

Forfeiture  of  widower's  right  of  descent  from 
wife,  see  "Forfeitures." 

Judgment  in  action  by  wife  for  injuries,  as  bar 
to  action  by  husband,  see  "Judgment,"  §  8. 

Right  of  wife  to  compensation  for  taking  estate 
by  entire^'  for  public  use,  see  "Eminent  Do- 
main," I  2. 

Rights  of  survivor,  see  "Descent  and  Distribu- 
tion," i  2. 

Sufficiency  of  Instructions  in  action  to  set  aside 
conveyance  by  husband  to  wife,  see  "Trial," 
S& 

i   1.    Matnal  rlclits,  dntlea,  and  llablU- 
tles. 

*A  certain  deed  held  to  convey  an  estate  by 
entirety  to  a  husband  and  wife. — Holmes  t. 
Kansas  City  (Mo.)  9,  1134. 

*In  an  action  against  a  husband  for  goods 
sold  to  the  wife,  living  separate  from  him,  the 
exclusion  of  certain  testimony  held  proper. — 
Moore  v.  Rose  (Mo.  App.)  1106. 

A  purchase  of  goods  by  the  wife  is  the  act  of 
the  husband.— Moore  v.  Rose  (Mo.  App.)  1105. 

I   2.    Wife's  separate  estate. 

Under  Ky.  St.  1903,  g  2129,  requiring  the  hus- 
band to  join  in  a  deed  of  the  wife's  property, 
held,  he,  after  coming  of  age,  having  disaffirm- 
ed the  deed,  made  while  he  was  an  infant,  she 
was  not  bound  thereby.— Phillips  t.  Hoskins 
(Ky.)  283. 

t  3.     Actions. 

•Where  a  husband  and  wife  have  an  estate  by 
the  entirety  in  land,  the  wife  may  sue  for  the 
possession  thereof  as  against  all  persons  ex- 
cept the  husband.  —  Holmes  t.  Kansas  City 
(Mo.)  9,  1134. 

{    4.   Commniilty  property. 

Under  Rev.  St.  1895,  arts.  2222,  2223,  the 
county  court  had  no  jurisdiction  to  award  a 
husband  full  control  of  the  property  of  the  com- 
munity of  which  he  was  the  survivor,  where  the 
husband's  application  was  not  filed  within  four 
years.— Williams  v.  Steele  (Tex.)  155. 

After  abandonment  of  a  husband  by  his  wife 
without  the  intention  of  returning  neld,  that 
the  husband  had  a  right  to  incumber  the  com- 
munity property  and  to  pass  a  fee-simple  title 
thereto. — Mabry  y.  Kennedy  (Tex.  Civ.  App.) 
176. 

Bona  fide  purchasers  claiming  through  the  sur- 
viving member  of  a  community  held  to  have  ac- 
quired title  to  the  entire  property  as  against 
the  heirs  of  the  deceased  member  of  such  com- 
munity.—Wallis,  Landes  &  Co.  v.  Dehart  (Tex. 
Civ.  App.)  180. 

Where  a  deed  by  the  survivor  of  a  community 
contained  an  indorsement  by  which  the  heir  of 
the  wife's  interest  quitclaimed  to  the  grantee, 
the  deed  and  the  indorsement  should  be  con- 
strued as  the  joint  deed  of  the  parties;  the  ven- 
dor's lien  reserved  being  applicable  to  the  entire 
premises.— Evans  v.  Ashe  (Tex.  Civ.  App.)  398. 

A  deed  of  community  property,  signed  only  by 
the  survivor  of  the  community,  and  reserving 
a  vendor's  lien,  held  not  a  mere  quitclaim,  but  a 
conveyance  of  the  land.— Evans  v.  Ashe  (Tex. 
Civ.  App.)  39& 


A  woman  marrying  in  good  faith  a  man  hav- 
Ing  a  wife  held  entitled  to  her  community  in- 
terest in  property  acquired  by  him  subsequent 
to  the  marriage. — Hammond  v.  Hammond  (Tex. 
Civ.  App.)  1^ 

HYPOTHETICAL  QUESTIONS. 

To  expert  witnesses,  see  "Evidence."  t  10. 

IDEM  SONANS. 

See  "Names." 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  "Constitutional  Law,"  |  6. 

IMPEACHMENT. 

Of  record,  see  "Appeal  and  Error,"  I  IB. 
Of  witness,  see  "Witnesses,"  t  3. 

IMPLIED  CONTRACTS. 

See  "Work  and  lAbor." 

IMPRISONMENT. 

See  "Arrest" ;   "Bail." 

Habeas  corpus,  see  "Habeas  Oorpus." 

IMPROVEMENTS. 

Allowance   or   recovery    of   compensation,    ae* 

"Trespass  to  Try  Title,"  {  3. 
Liens,  see  "Mechanics'  Liens." 
On  land  as  affecting  validity  of  gift  ot  same, 

see  "Frauds,  Statute  of,"  f  1. 
Public  improvements,  see  "Municipal  Corpoim- 

tions,"  t  6. 

INCOMPETENT  PERSONS. 

See  "Insane  Persons." 

INCORPORATION. 

See  "Corporations,"  f  1;  "Municipal  Gorpora- 
tions,"  I  1. 

INCUMBRANCES. 

On  community  property,  see  "Husband  and 
Wife,"  t  4. 

INDECENCY. 

See  "Obscenity." 

INDEMNITY. 

See  "Guaranty";  "Principal  and  Surety." 

INDICTMENT  AND  INFORMATION. 

Indorsement  of  names  of  witnesses,  see  "Crim- 
inal r.<aw,"  i  19. 

Objections  for  purpose  of  review,  see  "Criminal 
Law."  g  30. 


*Point  aimotated.    See  ayUabns. 
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For  particular  offeniet. 


For- 


See  "Burglary,"  J  1;   "False  Pretenses":   ": 
gery" ;  ^'Homicide,"  §  4 ;  "Usury,"  J  1. 

Against  liquor  laws,  see  "Intoxicating  Liquors," 
I  6. 

•Carrying  weapons,  see  "Weapons." 

Keeping     disorderly     bouse,     see     "Disorderly 
House." 

Violation  of  municipal  ordinances,  see  "Munic- 
ipal Corporations,    {  6. 

{   1.    Finding   ftnd   flUnc   of   indictment 
or  presentment. 

The  grand  jury  may  investigate  and  indict  one 
■charged  with  a  felony,  although  he  has  been  ar- 
rested and  held  for  a  preliminary  examination, 
«nd  is  not  bound  to  await  the  action  of  the  ez- 
-amining  court.— State  v.  Gieseke  (Mo.)  525. 

Under  Rey.  St.  1899,  §  2476  [Ann.  St.  1906, 

t.  1486],  the  pendency  of  an  information  in  the 
t.  Louis  court  of  criminal  correction  held  no 
i)ar  to  an  indictment  by  a  grand  Jury.— State  t. 
Oieseke  (Mo.)  525. 

I  2.     FormBl   requisites   of  Indictment. 

•An  indictment  signed  by  the  prosecuting  at- 
torney as  prosecuting  attorney  without  adding 
the  name  of  the  county  is  sufficiently  signed. — 
State  T.  Walker  (Mo.  App.)  616. 

-{  3.     Reanlsltes  and  svfieleney  of  neon- 
satlon. 

•Under  Rev.  St  1899,  {  2527  [Ann.  St.  1906, 
p.  1505],  laying  venue  in  the  margin  of  the  in- 
'dictment  is  sufficient. — State  v.  Long  (Mo.)  35. 

An  indictment  held  to  sufficiently  charge  de- 
fendant with  murder. — State  y.  Long  (Mo.)  35. 

•An  indictment  merely  charging  in  the  words 
of  Rev.  St.  1899,  {  2991  [Ann.  St  1906,  i;. 
1714],  creating  the  offense,  the  selling  of  intoxi- 
■catiog  liquors  in  less  quantity  than  three  gal- 
lons, without  taking  out  a  license,  held  insuffi- 
cient.—State  V.  Oibbs  (Mo.  App.)  588. 

One  of  the  tests  of  the  insufficiency  of  an  in- 
■dlctment  is  that  every  allegation  may  be  taken 
as  true,  and  yet  the  defendant  be  guilty  of  no 
■offense  thereunder. — State  ▼.  Hall  (Mo.  App.) 
1077. 

Every  fact  material  to  the  offense  char|^ 
■must  be  alleged  in  the  indictment,  and  nothing 
material  will  be  taken  by  intendment  or  implica- 
tion.—State  y.  Hall  (Mo.  App.)  1077. 

■I  4.     Amendment. 

•Where  an  Information  was  sufficient  without 
-amendment,  that  the  court  allowed  an  amend- 
ment, under  Rev.  St  1899,  i  2481  [Ann.  St. 
1906,  p.  1490],  during  the  trial,  does  not  require 
a  reversal.- State  v.  Standifer  (Mo.)  17. 

•Under  Code  Cr.  Proc.  1895,  art.  587.  held. 
that  ■<>  certain  amendment  of  an  indictment  foi 
violation  of  the  local  option  law  was  improper. — 
Wade  V.  State  (Tex.  Cr.  App.)  677;  Ross  ▼. 
Same  (Tex.  Cr.  App.)  678. 

i  6.    Oonvlotion   of   offonae   Inelnded  la 
obsrce. 

Under  tbe  express  provisions  of  Rev.  St.  1899, 
i  2370  [Ann.  St.  1906,  p.  1458],  on  an  indict- 
ment for  assault  with  intent  to  commit  a  fel- 
ony, or  for  a  felonious  assault,  the  defendant 
may  be  convicted  of  a  less  offense.— State  v. 
Harris  (ilo.)  28. 

I  6.    Waiver  of  defects  and  objectlona, 
and  aider  by  Terdlct. 

*A  defect  in  an  indictment  for  obtaining  mon- 
ey by  false  pretenses  from  failure  to  show  the 
connection  between  the  false  pretense  and  tbe 
payment  is  a  material  on«,  and  is  not  cured  bv 
verdict— Roberts  v.  State  (Ark.)  842. 

•Objection  that  the  names  of  some  of  tbe 
witnesses  were  not  indorsed  on  the  indictment 


held  too  late  when  made  after  final  judgment. 
—State  V.  Long  (Mo.)  25. 

INDORSEMENT. 

Of  bill  of  exchange  or  promissory  note;  see 
"Bills  and  Notes,^'  !  2. 

INFANTS. 

See  "Adoption";   "Guardian  and  Ward." 

Competencv  of  declarations  of  infants  as  res  ges- 
tae, see    Evidence,"  |  3. 

Contributory  negligence  on  part  of  children,  see 
"Negligence,"'  §  3. 

Custody  and  support  on  divorce  of  parents,  see 
"Divorce,"  ^  2. 

Injuries  to  child  passenger,  see  "(Carriers,"  |{ 
9,  lo. 

f    1.    FiFoperty  and  eoBTeyaneea. 

•One  held,  by  giving  a  mortgage,  after  com- 
ing of  age,  inconsistent  with  a  deed  signed  by 
him  while  an  infant,  to  disaffirm  the  deed. — 
Phillips  v.  Hoskins  (Ky.)  283. 

INFECTIOUS  DISEASES. 

See  "Animals." 

INFERIOR  COURTS. 

See  "Courts,"  i  4. 

IN  FORMA  PAUPERIS. 

See  "Appeal  and  Error,"  |  6. 

INFORMATION. 

Criminal  accusation,  see  "Indictment  and  In- 
formation." 

INFRINGEMENT. 

Of  trade-mark,  see  "Trade-Marks  and  Trade- 
Names,"  {I  1,  S. 

INHERITANCE. 

See  "Descent  and  Distribution." 

'     INJUNCTION. 

Relief  againtt  particular  act*  or  prooeedingi. 

See  "Execution,"  (  1. 

Infringement  of  trade-mark,  see  "Trade-Marks 

and  Trade-Names,"  I  8. 
Obstruction  of  easement,  see  "Elasements,"  {  2. 
Opening  of  toll  ro&d,  see  "Turnpikes  and  Toll 

Roads,"  {  2. 
Private  nuisance,  see  "Nuisance,"  |  1. 
Taking  of  property  for  public  use,  see  "Eminent 

Domain,    {  4. 

Kevieui  of  proceeding*  for  injunction. 
Appellate  Jurisdiction,  see  "Appeal  and  Error," 

Is. 

Harmless  error,  see  "Appeal  and  Error,"  {  26. 
Modification  of  Judgment  on  appeal,  see  "Appeal 
and  Error,"  {  29. 

I    1.    Snbjecta  of  protection  and  relief. 

A  propertjr  owner  may  sue  to  enjoin  the  erec- 
tion of  a  building  in  violation  of  the  flat-build- 
ing regulations  of  a  city. — O'Bryan  y.  Highland 
Apartment  Co.  (Ky.)  257. 


•Point  annotated.    See  syllabva. 
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IN  PAIS. 

Estoppel,  aee  "Estoppel,"  |  2. 

INQUISITION. 

Of  lunacy,  aee  "Insane  Persons,"  S  !• 

INSANE  PERSONS. 

Liability  of  suardian  for  costs,  see  "Costs,"  {  1. 
Residence  or  insane  person  confined  in  asylum, 
see  "Domicile." 

i   1.    Inqnlaltlons. 

*In  the  absence  of  statute,  the  rule  is  that 
the  chancery  or  probate  court  of  the  place  of 
residence  of  a  supposed  lunatic  is  the  proper 
forum  to  conduct  an  inquiry  as  to  his  mental 
state.— State  ex  rel.  Taylor  v.  Wurdonan  (Mo. 
App.)  144. 

Under  Ann.  St.  1906,  p.  2060  (Rev.  St  1809, 
I  8660,  as  amended  to  Laws  1903,  p.  200), 
sections  3653,  3654,  Rey.  St.  1899  [Ann.  St. 
1900,  p.  2061],  the  probate  court  of  a  county 
held  to  have  jurisdiction  to  inquire  into  the 
sanity  of  a  person  confined  in  an  asylum  in  an- 
other county.— State  ex  rel.  Taylor  v.  Word*- 
man  (Mo.  App.)  144. 

INSOLVENCY. 

Bee  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy." 

INSTRUCTIONS. 

In  ciyil  actions,  see  "Trial,"  {f  6-11. 
In  criminal  prosecutions,  see  "Criminal  Law," 
125;  "Homicide."  {8. 

INSURANCE 

Admissions  as  evidence  in  action  on  policy,  see 
"Evidence,"  J  6.       , 

Computation  of  limitations  in  action  for  pre- 
miums, see  "Limitation  of  Actions,"  i  2. 

Computation  of  time  for  payment  of  premiums, 
see  "Time." 

Forfeiture  of  insurance  as  element  of  damage 
for  expulsion  from  fraternal  association,  see 
"Beneficial  Associations." 

Mandamus  to  insurance  commissioner,  see 
"Mandamus,"  {  2. 

Motions  relating  to  pleading  in  action  on  poli- 
cy, see  "Pleading,"  g  6. 

Operation  and  effect  of  .assignment  by  insur- 
ance company,  see  "Assignments,"  {  2. 

Province  of  court  and  jury  in  action  to  renew 
policy,  see  "Trial,"  g  6. 

Removal  of  credits  owing  to  insurance  company 
as  ground  for  attachment,  see  "Attachment," 

Res  gestae  in  action  on  accident  policy,  see 
"Evidence."  i  8. 

Taxation  of  insurance  companies,  see  "Taxa- 
tion," f  2. 

i   1.    Control  and  reicnlatlon  In  generaL 

Rev.  St.  1895.  art.  3084.  subd.  7,  providing 
what  fire  insurance  companys'  annual  state- 
ments shall  contain,  so  far  as  in  conflict  with 
Laws  1907,  p.  482.  c.  18,  g  8,  on  the  same  sub- 
ject held  to  be  superseded  by  it. — Fire  Ass'n  of 
Philadelphia  v.  Love  (Tex.)  810. 

I  Z.   Insoraaee  agents  and  brokera. 

■An  insurance  company  held  liable  for  acts  of 
'Snbagents  soliciting  insurance,  etc.,  in  the  ab- 
sence of  notice  on  the  part  of  those  with  whom 
they  deal  that  their  authority  is  limited.— Peli- 


can Assur.  Ca  of  New  York  v.  Scbildknecht 
(Ky.)  812. 

f  3.     Insurable  interest. 

*A  purchaser  of  a  policy  on  the  life  of  another. 
In  which  be  has  no  insurable  interest  except 
as  creditor,  holds  the  proceeds  of  the  policy 
above  bis  debt  in  trust  for  the  beneficiaries  of 
the  policy.— Irons  v.  United  States  life  Ins.  Co. 
of  New  York  (Ky.)  904. 

On  a  judicial  sale  of  a  paid-up  life  policy,  the 
court  does  not  on  its  own  motion  inquire  wheth- 
er the  purchaser  has  an  insurable  interest,  and  a 
confirmation  where  no  exceptions  are  filed  does 
not  establish  that  the  purchaser  is  not  a  trustee 
for  the  beneficiaries,  or  that  he  has  capacity  to 
take  absolutely.— Irons  v.  United  States  Life 
Ins.  (3o.  of  New  Tork  (Ky.)  904. 

Ky.  St.  1906,  g  678,  held  applicable  only  to 
assessment  or  co-operative  life  Insurance. — Irons 
V.  United  States  Life  Ins.  Co.  of  New  Yoric 
(Ky.)  904. 

g  4.    The  eoatraet  In  generaL 

An  insured  under  a  policy  insuring  horses, 
mules,  hay,  wagons,  buggies,  harness,  and  corn 
in  a  certain  bam  could  not  recover  for  damages 
to  saddles,  nor  for  the  loss  of  lap  robes  or 
whips,  nor  the  use  of  a  horse,  nor  tor  the  loss 
of  business  and  its  pr(^tB.— American  Ins.  Co. 
v.  Hombarger  &  Harris  (Ark.)  213. 

The  fact  that  a  contract  to  renew  a  fire  policy 
was  entered  into  in  August  while  the  policy  did 
not  expire  until  the  following  March  held  not  to 
affect  the  validity  of  the  contract.— Orient  Ins. 
Co.  T.  Wingfield  (Tex.  Civ.  App.)  788. 

The  jury  held  authorized  to  find  the  existence 
of  a  contract  to  renew  an  insurance  policy. — 
Orient  Ins.  Co.  t.  Wingfield  (Tex.  Civ.  App.) 
788. 

Payment  of  premium  is  not  essential  to  the 
validity  of  a  contract  to  renew  a  fire  policy, 
and  in  ascertaining  whether  payment  of  the 
premium  has  waived  the  course  of  dealing  be- 
tween the  parties  may  be  looked  to. — Orient  Ids. 
Co.  V.  Wingfield  (Tex.  Civ.  App.)  788. 

An  action  held  maintainable  on  a  contract  to 
renew  a  fire  policy  where  no  renewal  policy  was 
issued.— Orient  Ins.  Co.  v.  Wingfield  (Tex.  CSv. 
App.)  788. 

A  contract  to  renew  a  fire  policy  held  pre- 
sumptively to  call  for  a  policy  exactly  similar 
to  the  old  one. — Orient  Ins.  Co.  v.  Wingfield 
(Tex.  Civ.  App.)  788. 

In  an  action  on  a  contract  to  renew  a  fire 
policy,  interest  held  to  run  from  the  date  of  the 
denial  by  insurer  of  liability.— Orient  Ins.  Co.  v. 
Wingfield  (Tex.  Civ.  App.)  78a 

i  5.     Fremlnnis,   dnes,   and   assessments. 

'Where  an  insured  has  a  running  account 
with  an  insurance  agency,  with  whom  he  set- 
tles his  premium  accounts  from  time  to  time  as 
called  upon  to  do  so,  a  policy  of  insurance  tak- 
en out  by  him  through  the  agency  is  not  in- 
validated because  the  pieminms  were  not  paid 
when  the  policy  was  taken  out — Pelican  Assur. 
Co.  of  New  York  v.  Scbildknecht  (ECy.)  812. 

g  6.  Forfeltnre  of  pollojr  for  breaeh  of 
promlssorr  warraatj,  eoreaaatt 
or  eondltion  snbseanent. 

*To  recover  for  a  loss  under  a  policy,  by  the 
terms  of  which  liability  thereon  was  suspended 
for  nonpayment  of  a  premium  note,  on  the 
frround  that  an  agent  had  continued  the  policy 
in  force,  the  agent's  authority  so  to  continue 
the  policy  must  be  shown. — ^American  Ins.  Co. 
V.  Hombarger  &  Harris  (Ark.)  213. 

'Authority  to  solicit  insurance,  receive  and 
write  applications,  forward  them  to  the  insur- 
er's general  officer,  receive  and  deliver  policies, 
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and  collect  premloniB,  wonid  not  empower  an 
insurance  agent  to  continue  in  force  a  policy 
which  by  its  terms  had  become  null  and  void 
because  of  nonpayment  of  preminm  notes  when 
4ue,  nor  to  waive  proof  of  loss  within  the  time 
and  mannerprescribed  by  the  policy.— American 
Ins.  Co.  V.  Hornbarger  &  Harris  (Ark.)  213. 

*A  i>oIicy  of  fire  insurance  construed  to  be 
suspended  during  the  time  that  premium  notes 
were  due  and  unpaid.— American  Ins.  Co.  v. 
Hornbarger  &  Harris  (Ark.)  213. 

'Allowing  the  30  days  of  grace,  an  insured 
held  to  have  died  within  the  protection  of  bis 
policy.— .Titna  Life  Ins.  Co.  of  Hartford,  Conn., 
T.  Wimberly  (Tex.  Civ.  App.)  778. 

*An  insurance  premium  held  payable  at  any 
time  within  the  days  of  grace  allowed,  not  being 
due  at  5  o'clock  p.  m.  of  the  last  day  of  grace.— 
.^Stna  Life  Ins.  Co.  of  Hartford.  Conn.,  ▼.  Wim- 
berly  (Tex.  Civ.  App.)  778. 

*In  an  action  on  an  insurance  policy,  a  heading 
in  favor  of  the  beneficiary  extending  the  term 
of  the  policy  and  declaring  unnecessary  the  pay- 
ment by  the  beneficiary  of  an  unpaid  premium 
held  justified.— .^tna  Life  Ins.  Co.  of  Hartford, 
Conn..  T.  Wimberly  (Tex.  Gir.  App.)  778. 

*If  the  language  in  an  insurance  policy  is  fair- 
ly susceptible  of  a  construction  preventing  a 
forfeiture,  such  construction  will  be  adopted. — 
^tna  Life  Ins.  Co.  of  Hartford,  Conn.,  v.  Wim- 
berly (Tex.  Civ.  App.)  778. 

(  T.  Estoppel,  waiTev«  or  aneemenia 
•SectuK  rlglit  to  MTola  or  for- 
feit pouer. 

*A  general  agent  of  an  insurance  company 
has  authority  to  bind  the  company  by  modify- 
ing or  varying  the  terms  and  conditions  of  the 
policy,  which  would,  in  the  absence  of  such 
wiuver,  operate  as  a  forfeiture. — Pelican  Assur. 
Ca  of  New  York  v.  Schildknecht  (Ky.)  312. 

*Notice  to  an  insurance  agent  of  removal  of 
insured  property  is  notice  to  the  company. — 
Continental  Ins,  Co.  of  New  York  v.  Buchanan 
(Ky.)  355. 

*Removal  of  insured's  stock  made  by  consent 
of  the  company  does  not  aSect  the  insurance,  al- 
though no  transfer  of  the  insurance  was  made. — 
Continental  Ins.  Co.  of  New  York  v.  Buchanan 
(Ky.)  356. 

Where  an  insurance  company,  upon  an  offer 
to  furnish  proofs  of  death  of  the  insured,  de- 
nied liabiliQr  on  the  policy,  it  thereby  waived 
its  right  to  demand  of  payment,  and  could  not 
contend  that  because  of  failure  to  demand  pay- 
ment as  required  a  judgment  against  it  was  er- 
roneous in  including  the  statutory  penalty  and 
a:ttomey's  fees.- .£tna  Life  Ins.  (jo.  of  Hart- 
ford, Conn.,  V.  Wimberly  (Tex.  Civ.  App.)  77a 

^  8.     Risks  and  eaiuea  of  Ioh. 

'Insurer  held  liable  where  insured,  when  In- 
sane, burned  the  property.— Bindell  v.  Kenton 
Ckinnty  Assessment  Fire  Ins.  Co.  (Ky.)  825. 

•Insurer  held  not  liable  if  the  property  is  de- 
stroyed by  the  voluntary,  fraudulent,  corrupt, 
or  wrongful  act  of  insured,  though  the  policy 
makes  no  such  provision.— Bindell  v.  Kenton 
County  Assessment  Fire  Ins.  Co.  (Ky.)  325. 

I  9.    Extent  of  Ion  bmA  lUblUty  of  In- 


*Becau8e  of  a  provision  for  deducting  the 
amount  of  the  premium  from  the  face  of  the 
policy,  a  beneficiary  of  a  life  insurance  policy 
held  to  have  the  right  to  recover  thereon,  thoueh 
the  premium  was  not  paid  within  the  time  re- 
quired.—^tna  Life  Ins.  Co.  of  Hartford,  0>nn., 
V.  Wimberly  (Tex.  Civ.  App.)  778. 


§  10.   Notioe  and  proof  of  toss. 

'Denial  of  liability  is  a  waiver  of  proof  of 
loss.— Continental  Ins.  Co.  of  New  York  v,  Bu- 
chanan (Ky.)  355. 

'WherA'  insurer  expressly  denied  liabilitv. 
proof  of  loss  was  dispensed  with.— Orient  Ins. 
Co.  V.  Wingfield  (Tex.  Civ.  App.)  788. 

I  Ilk   Bight  to  proeeeda. 

*In  a  suit  by  beneficiaries  in  a  life  policy  to 
recover  on  the  policy  after  the  death  of  the  in- 
sured, the  rights  of  a  purchaser  of  the  policy  at 
a  judicial  sale  determined. — Irons  v.  United 
States  Life  Ins.  (3o.  of  New  York  (Ky.)  004. 

Rev.  St.  1899,  {$  4600,  4613  [Ann.  St  1906, 
pp.  2490,  2507],  held  not  to  r»ulate  interests 
In  life  insurance  policies. — Diehm  v.  North- 
western Mnt  Life  Ins.  <>>.  (Mo.  App.)  139. 

'Though  the  interest  of  the  beneficiaries  in 
the  proceeds  of  a  life  policy  is  transmissible  as 
well  as  vested,  the  policy  may  be  worded  so  as 
to  make  it  a  vested  but  not  a  transmissible  in- 
terest—Diehm  V.  Northwestern  Mut  I4fe  Ins. 
Co.  (Mo.  App.)  130. 

A  life  policy  construed,  and  held,  that  the  in- 
terest of  a  deceased  child  of  assured  in  the 
proceeds  of  the  policy  passed  to  his  children. 
—Diehm  v.  Northwestern  Mat  Life  Ins.  0>. 
(Mo.  App.)  139. 

1 12.  Aetiona  on  polieiea. 

'Eividence  examined,  and  Aeld  to  show  that 
on  the  day  on  which  buildings  were  destroyed  by 
fire  and  prior  to  the  loss  plaintiff,  the  owner, 
entered  into  a  parol  contract  with  the  agent 
of  defendant  insurance  company  that  the  build- 
ings should  be  insured  from  that  time  in  de- 
fendant company, — Pelican  Asanr.  Co.  of  New 
York  T.  Schildknecht  (Ky.)  312. 

The  insanity  of  insured  when  he  burned  the 
property  held  sufficiently  pleaded  by  the  repl^ 
in  an  action  on  a  fire  policy. — Bindell  v.  Kenton 
C!ounty  Assessment  Fire  Ins.  Co.  (Ky.)  325. 

In  an  action  on  an  insurance  policy,  evidence 
considered,  and  held  to  show  that  the  insurance 
was  canceled. — Continental  Ins.  C!o.  of  New 
York  V.  Buchanan  (Ky.)  355. 

The  right  of  a  beneficiary  in  a  life  policy 
cannot  be  adjudicated  in  an  action  on  the  pol- 
icy by  the  other  beneficiaries.— Irons  v.  United 
States  Life  Ins.  Co.  of  New  York  (Ky.)  904. 

'In  an  action  on  a  fire  policy  defended  on  the 
grounds  that  insured  was  not  the  sole  owner  of 
the  property  and  fraud  in  making  proof  of  loss, 
evidence  held  to  require  the  submission  of  the 
issue  to  the  jury.— Hilbum  t.  Pbenix  Ins.  Co. 
(Mo.  App.)  576. 

A  petition  in  an  action  on  a  fire  policy  should 
allege  that  the  sum  claimed  is  due  and  payable. 
—Hilbum  ▼.  Phenix  Ins.  Co.  (Mo.  App.)  676. 

A  petition  in  an  action  on  a  fire  policy  held 
fatally  bad  for  not  alleging  that  the  property 
at  the  time  of  the  loss  was  in  the  ouilding 
described.— Hilbum  v.  Phenix  Ins.  Co.  (Mo. 
App.)  576. 

A  petition  in  an  action  on  a  fire  policy  must 
allege  that  the  property  destroyed  was  at  the 
time  of  its  destruction  in  the  counts  in  which 
the  action  was  brought.— Hilbum  t.  Phenix  Ins. 
Co.  (Mo.  App.)  576. 

*A  petition  in  an  action  on  a  fire  policy  must 
allege  the  giving  of  notice  of  the  loss. — Hilbum 
V.  Phenix  Ins.  Co.  (Mo.  App.)  676. 

'A  petition  in  an  action  on  a  fire  policy  should 
allege  the  value  of  the  property  destroyed.- 
Hilbum  y.  Phenix  Ins.  Co.  (Mo.  App.)  576. 

1 13.  Mntnal  'benefit  Inanranee. 

'In  an  action  on  a  l>ene&t  certificate  in  a 
fraternal  benefit  order,  evidence  examined,  and 
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held  to  warrant  the  Snding  of  .the  jury  that 
the  answer  by  insured  in  his  application  to  a 
question  as  to  when  he  had  previously  been  at- 
tead«d  by  a  physician  was  true. — Harris  v. 
Knights  and  Ladies  of  Honor  (Mo.  App.)  130. 

In  an  action  on  a  certificate  of  life  insurance 
In  a  fraternal  benefit  order,  a  defense  that  the 
person  purported  to  be  insured  never  became 
a  member  of  the  order  because  of  his  failure 
to  present  himself  for  examination  after  an  ill- 
ness subsequent  to  his  application  must  be 
pleaded  specially. — Harris  t.  Knights  and  La- 
dies of  Honor  (Mo.  App.)  130. 

'Evidence  as  to  the  answer  by  an  applicant 
for  membership  in  a  fraternal  benefit  order 
to  a  question  as  to  how  long  since  he  had  been 
attended  by  a  physician  held  to  show  that  the 
answer  was  true.— Harris  v.  Knights  and  La- 
dies of  Honor  (Mo.  App.)  130. 

Breach  of  warranty  consisting  of  a  misstat»- 
ment  that  insured  was  not  pregnant  in  an 
application  for  insurance  held  fatal  to  a  re- 
covery, though  unintentional,  and  though  she  died 
from  other  causes.— Supreme  Ijodge  Knights  & 
Ladies  of  Honor  v.  Payne  (Tei.)  1100. 

*A  member  in  a  mutual  benefit  society  held 
permanently  and  totally  disabled  within  the 
meaning  of  the  certificate.— Brotherhood  of 
Railway  Trainmen  v.  Dee  (Tex.  Civ.  App.) 
482. 

'Nonpayment  of  monthly  dues  held  not  to 
operate  as  a  forfeiture  of  a  certificate  issued  by 
a  fraternal  benefit  society.— Brotherhood  of 
Railway  Trainmen  v.  Dee  (Tex.  Civ.  App.) 
492. 

That  the  evidence  that  a  member  of  an  acci- 
dent insurance  association  died  because  of  a  cer- 
tain injury  is  circumstantial  held  not  to  require 
that  it  be  of  such  nature  as  not  to  reasonably 
permit  any  other  conclusion  than  that  his  death 
was  so  caused. — Travelers'  Protective  Ass'n  of 
America  v.  Roth  (Tex.  Civ.  App.)  1039. 

Certain  fact  held  not  to  operate  in  favor  of  a 
claim  by  a  beneficiary  of  a  member  of  an  acci- 
dent insurance  association  for  his  death  as  a 
waiver  of  such  member's  failure  to  pay  dues.— 
Travelers'  Protective  Ass'n  of  America  v.  Roth 
(Tex.  Civ.  App.)  1039. 

'Provision  of  an  accident  insurance  associa- 
tion held  to  deny  recovery  by  a  beneficiary  of  a 
member  who  was  in  default  when  he  sustained 
the  injury  resulting  in  bis  death,  though  at  his 
death  he  had  been  reinstated. — Travelers'  Pro- 
tective Ass'n  of  America  t.  Roth  (Tex.  Civ. 
App.)  1039. 

Where  it  does  not  appear  that  an  accident  in- 
surance association  had  authorized  remittances 
of  dues  by  mail,  payment  is  not  made  when  the 
letter  containing  the  remittance  is  deposited  in 
the  post  oflice. — Travelers'  Protective  Ass'n  of 
America  t.  Roth  (Tex.  Civ.  App.)  1039; 

INTENT. 

Criminal,  see  "Criminal  Law/'  i  1. 

Effect  of  usage  on  construction  of  contract  as 
to  intent  of  parties,  see  "Customs  and  Usages." 

Element  of  estoppel,  see  "Estoppel,"  §  2. 

Element  of  offense  of  carrying  weapons,  see 
"Weapons." 

Element  of  offense  of  taking  usury,  see  "Usu- 
ry," 8  1. 

To  dedicate  property  to  public  use,  see  "Dedica- 
tion," {  1. 

INTEREST. 

See  "Usury." 

Element  of  damages,  see  "Damages,"  {  1. 

Liabilities  of  particular  clatte*  of  pertont. 
Banks,  see  "Banks  and  Banking,"  |  2. 


On  particvlar  claiiet  of  liabilitiei. 
Compensation  for  property  taken  for  public  nse, 

see  "Eminent  Domain,"  |  2. 
Contract  to  renew  fire  policy,  see  "Insurance," 

{4. 
Mutual  accounts  of  partners,  see  "Partnership," 

J2. 

Pecuniary  interett  in  particular  tubject-mattcr. 

Disqualification  as  witness,  see  "Witnesses," 
§1. 

Effect  as  to  credibility  of  witness,  see  "Wit- 
nesses," {  3. 

Insurable  interest,  see  "Insurance,"  t  3. 

INTERMEDIATE  COURTS. 

Review  of  decisions,  see  "Appeal  and  Error,** 
J27. 

INTERPRETERS. 

See  "Criminal  Law,"  i  20. 

INTERROGATORIES. 

To  witnesses,  see  "Dei>ositions." 

INTERSTATE  COMMERCE. 

Regulation,  see  "Commerce." 

INTERSTATE  EXTRADITION. 

See  "Extradition,"  i  1. 

INTESTACY. 

See  "Descent  and  Distribution." 

INTOXICATING  LIQUORS. 

Admissibility  of  evidence  in  other  proceeding  in 
prosecution  for  offense  against  liquor  laws, 
see  "Criminal  Law,"  §  16. 

Amendment  of  indictment  for  offense  against 
liquor  law,  see  "Indictment  and  Information," 
S4. 

Bent  and  secondary  evidence  in  prosecution  for 
offense  against  liquor  laws,  see  "Criminal 
Law,"  {  11. 

Cross-examination  of  witnesses  on  trial  for  of- 
fense  against  local  option  law,  see  "Witness- 
es," {  2. 

Dischane  of  sureties  on  liquor  dealer's  bond, 
see  "Principal  and  Surety,    {  1. 

Evidence  of  other  offenses  Ui  prosecution  for  of- 
fense against  liquor  laws,  see  "Criminal  Law." 
i  10. 

Harmless  error  in  action  on  liquor  dealer's  bond, 
see  "Appeal  and  Error,"  f  26. 

Instructions  in  general,  in  prosecution  for  of- 
fense against  liquor  laws,  see  "Criminal  Law," 
i  25. 

Judicial  notice  of  duration  of  law,  see  "Crim- 
inal Law,"  i  8. 

Objections  at  trial  of  prosecution  for  offense 
against  liquor  laws,  see  "Criminal  Law,"  S  20. 

Opinion  evidence  in  prosecution  for  offense 
against  liquor  laws,  see  "Criminal  Law,"  I  14. 

Persons  entitled  to  appeal  from  order  revoking 
order  prohibiting  sale  of  liquor,  see  "Appeal 
and  Error,"  I  4. 

Proceedings  for  review  in  action  on  liquor  deal- 
er's bond,  see  "Appeal  and  Error,"  |  6. 

Repeal  of  statute,  see  "Criminal  Law,"  {  1. 

Res  gestae  in  prosecution  for  offense  against 
liquor  laws,  see  "Criminal  Law."  f  9. 

Review  in  general  in  prosecution  for  offense 
against  liquor  laws,  see  "Criminal  Law,"  f  M. 
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Review'  of  qaeations  of  fact  in  prosecution  for 
offense  aniinst  liquor  laws,  see  "Criminal 
Lew,"  (  84. 

SufBciency  of  accusation  in  indictment  for  of- 
fense against  liquor  laws,  see  "Indictment  and 
Information,"  §  3. 

I  1.     Conatltiitioaalitjr  of  acta  and  ordi- 


•Pen.  Code  1896,  art.  406,  held  not  uncon- 
stitutional because  i^rescribing  a  greater  pun- 
ishment for  sale  of  intoxicants  by  means  of  a 
"blind  tiger."— Schwulst  v.  State  (Tex.  Or. 
App.)  6^ 

i  2.    Iioeal  option. 

Under  Const,  g  61,  and  Ky.  St.  1903.  {  2563, 
relating  to  adoption  of  local  option,  a  connty 
election  held  not  a  bar  to  an  election  by  a  dis- 
trict within  the  county. — Eggen  t.  Offatt  (Ky.) 
338. 

Under  Rev.  St.  1899,  S{  3027.  3028,  3082, 
3033  [Ann.  St.  1906,  pp.  1733,  1735.  1738. 
17391,  held  that,  where  there  is  a  local  option 
election  in  a  county  including  a  town  of  less 
than  2,5(X>  inhabitants,  the  town  cannot,  on 
attaining  2,500  inhabitants,  have  another  elec- 
tion on  the  question  within  four  years. — State 
ez  rel.  Lane  v.  Robinson  (Mo.  App.)  619. 

An  order  for  an  election  to  determine  wheth- 
er the  sale  of  liquor  should  be  prohibited  held 
a  sufficient  compliance  with  a  statute  requiring 
an  order  for  an  election  to  determine  whether 
or  not  such  sale  should  be  prohibited.— Wade 
V.  State  (Tez.  Cr.  App.)  876,  377. 

Under  Rev.  St.  1895.  art.  3391,  relating  to 
orders  declaring  the  result  of  local  option  elec- 
tions, held,  that  the  order  need  not  require 
the  county  judge  to  select  the  newspaper  in 
which  to  publish  the  same.— Johnson  v.  State 
(Tex.  Cr.  App.)  683. 

An  order  for  the  publication  of  the  result  of 
a  local  option  election  may  be  entered  at  any 
time,  whether  there  had  been  a  previous  certifi- 
cate entered  by  another  county  judge  or  not. 
—Biddy  V.  State  (Tex.  Cr.  App.)  6^. 

{  3.     ZileeaseB  and  taxes. 

•Where  an  order  of  the  county  court  au- 
thorizing the  issuance  of  a  license  was  revok- 
ed before  the  license  was  issued,  and  after  a 
local  option  election  resulting  in  prohibition. 
held,  that  the  circuit  court  properly  refused 
to  compel  the  issuance  of  a  license. — State  ez 
rel.  Crabbe  v.  Miller  (Mo.  App.)  603. 

*In  case  of  doubt  as  to  the  right  of  relator 
to  a  mandate  compelling  the  granting  of  a  li- 
cense to  bim,  it  is  the  duty  of  the  court  to  re- 
solve the  doubt  against  him. — State  ez  rel. 
Crabbe  v.  Miller  (Mo.  App.)  603. 

In  an  action  on  a  liquor  dealer's  bond  to  re- 
cover a  statutory  penalty  for  permitting  plain- 
tifTs  minor  son  to  enter  saloon,  charges  ns  to 
the  necessity  to  a  recovery,  of  defendant's 
knowledge  of  the  minor's  presence  held  prop- 
erly refused. — Munoz  v.  Brassel  (Tez.  Civ.  App.) 
417. 

In  an  action  on  a  li9ttor  dealer's  bond  to  re- 
cover statutory  penalties  held  unnecessary  to 
expressly  prove  the  issuance  of  the  saloon  li- 
cense.—Munoz  V.  Brassel  (Tex.  Civ.  App.)  417. 

In  an  action  on  a  liquor  dealer's  bond  to  re- 
cover the  statutory  penalty  for  permitting 
plaintiiTs  minor  son  to  enter  and  remain  in  de- 
fendant's saloon,  a  charge  that,  if  the  boy  was 
permitted  to  enter  on  or  about  the  dates  al- 
leged, defendants  were  liable,  held  proper  ufider 
the  pleadings. — Munoz  v.  Brassel  CTex.  Civ. 
App.)  417. 

In  an  action  on  a  liquor  dealer's  bond  to  re- 
cover a  penalty  for  permitting  plaintiff's  minor 
•on  to  enter  a  saloon,  an  action  begun  by  the 


father  and  mother  may  be  continued  by  the 
latter  alone  on  the  former's  death. — Munoz  v. 
Brassel  (Tez.  Civ.  App.)  417. 

In  an  action  on  a  liquor  dealer's  bond,  the 
failure  of  the  county  judge  to  approve  the  bond 
held  not  to  render  it  invalid,  where  the  issuance 
of  the  license  and  the  conduct  of  the  business 
ns  alleged  were  otherwise  proved. — Munoz  v. 
Brassel  (Tez.  Civ.  App.)  417. 

{   4.    Kenlatloiia. 

Right  of  petitioners  to  withdraw  their  names 
or  oppoee  granting  their  petition  for  revocation 
of  an  order  of  the  county  court  prohibiting  the 
sale  of  intoxicating  liquors  within  certain  lim- 
its considered.— Phillips  v.  Goe  (Ark.)  207. 

i   6.    Offenses. 

•Certain  prescription  issued  by  a  physician 
held  not  a  prescription  within  Rev.  St.  1899,  t 
3047  [Ann.  St.  1906,  p.  1746],  forbidding  a  drug- 
gist to  9ell  intoxicating  liquor  except  on  a  cer- 
tain prescription  of  a  physician,  and  hence  the 
issuance  of  such  a  prescnption  was  not  a  viola- 
tion of  section  3050  [page  1750]  making  a  phys-. 
ician  issuing  a  prescription  for  intoxicating  liq- 
uor to  be  used  otherwise  than  for  medicinal 
purposes  guilty  of  a  misdemeanor. — State  v.  Da- 
vis (Mo.  App.)  127. 

*A  conviction  cannot  be  had  if  prosecuting 
witness  did  not  pay  for  the  whisky,  but  simply 
took  the  bottle  thereof,  at  the  same  time  plac- 
ing defendant  under  arrest.— Dooley  v.  State 
(Tex.  Cr.  App.)  676. 

f   6.    Criminal  proseontlons— ladiotment. 
Information  or  complaint. 

To  set  out  a  prescription  according  to  its 
tenor,  in  an  information  under  Rev.  St.  1899, 
t  8060  [Ann.  St.  1906,  p.  1760],  imports  an 
exact  copy.— State  v.  Davis  (Mo.  App.)  127. 

*An  indictment  for  violation  of  the  local  op- 
tion law  held  insufficient  for  failure  to  allege 
that  the  local  option  law  was  in  force  at  the 
time  of  the  alleged  offense. — State  v.  Hall  (Mo. 
App.)  1077. 

An  information  charging  a  violation  of  the 
local  option  law  resulting  from  the  first  of 
two  successive  elections,  both  resultingin  pro- 
hibition, will  support  a  conviction.— Wade  v. 
State  (Tex.  Cr.  App.)  376,  377. 

An  information  for  violation  of  the  local  op- 
tion law  held  sufficiently  specific  as  to  the  facts 
making  the  law  operative,  and  to  warrant  ad- 
mission of  the  orders  making  it  so. — Wade  v. 
State  (Tex.  Cr.  App.)  376,  37(. 

An  indictment  for  selling  liquor  in  violation 
of  the  local  option  law  held  sufficient. — Sawyer 
V.  State  (Tex.  Cr.  App.)  394. 

•Under  an  indictident  for  selling  intoxicants, 
held,  defendant  could  be  convicted  on  evidence 
of  sale  by  an  agent.— Schwulst  v.  State  (Tex. 
Cr.  App.)  698. 

•An  allegation  in  a  complaint  and  informa- 
tion in  a  prosecution  for  violating  the  local 
option  law  held  not  a  sufficient  allegation  of 
publication,  in  not  showing  that  the  publication 
was  made  by  the  county  judge. — Smitham  v. 
State  (Tex.  Cr.  App.)  1183. 

9  7.    ^—  Evldenee. 

On  a  prosecution  for  violation  of  the  local 
option  law^  held  error  not  to  have  admitted 
certain  testimony  on  behalf  of  defendant — Reed 
V.  State  (Tex.  Cr.  App.)  368. 

On  a  prosecution  for  violation  of  the  local 
option  law,  a  certificate  of  the  internal  revenue 
collector  showing  the  issuance  of  a  retail  liquor 
dealer's  license  to  defendant  held  inadmissible. 
—Reed  v.  State  (Tex.  Cr.  App.)  368. 

•In  a  prosecution  for  the  furnishing  of  liquor 
in  violation  of  the  local  option  law,  evidence 
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considered,  and  held  sufficient  to  sustain  a  con- 
viction.—Curtis  V.  State  (Tex.  Or.  App.)  380. 

Tbongb  possession  of  intozicatini;  liquors  may 
be  sliown  to  prove  tlie  sale,  litigation  respecting 
the  seizure  thereof  or  that  officers  seized  whisky 
beionging  to  accused  at  or  about  the  time  of 
the  all«;ed  sale  cannot  be  shown. — ^Myers  v. 
State  (Tex.  Cr.  App.)  392. 

*Tbe  possession  of  intozicatins  liquor  about 
six  weeKs  after  an  alleged  sale  In  violation  of 
the  local  option  law  is  not  contemporaneous 
therewitti,  so  as  t^  render  evidence  thereof  ad- 
missible.—Myers  y.  State  (Tex.  Cr.  App.)  392. 

*EiVidence  of  contemporaneous  possession  of 
whisky  or  other  intoxicants  by  one  accused  of 
a  sale  in  violation  of  the  local  option  law  held 
admissible  as  corrol>orating  the  prosecuting  wit- 
ness and  rendering  probable  the  fact  of  sale. 
—Myers  v.  State  (Tex.  Cr.  App.)  892. 

*In  a  prosecution  for  selling  liquor  In  viola- 
tion of  the  local  option  law,  evidence  held  to 
warrant  a  conviction.— Sawyer  v.  State  (Tex. 
Cr.  App.)  394. 

'Facts  held  to  show  a  sale  of  intoxicating 
liquor  in  violation  of  the  local  option  law. — 
Potts  V.  State  (Tex.  Cr.  App.)  660. 

*In  A  prosecution  for  keeping  a  saloon  open 
and  selling  intoxicating  liquor  on  Sunday,  evi- 
dence examined,  and  held  not  to  sustain  a  con- 
viction.—Caskey  V.  State  (Tex.  O.  App.)  665. 

*In  a  prosecution  for  selling  intoxicating  liq- 
uors, evidence  held  to  support  a  conviction. — 
Arnold  v.  State  (Tex.  Cr.  App.)  666. 

In  a  prosecution  for  illegally  selling  liquor, 
admission  of  evidence  of  the  reception  by  ac- 
cused of  certain  money  taken  from  the  person 
of  an  alleged  accomplice  held  not  error. — Oldham 
▼.  State  (Tex.  Or.  App.)  667. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  evidence  held  snfficient  to  sustain  a 
conviction  on  the  theory  of  a  conspiracy  be- 
tween accused  and  one  who  made  the  sales. — 
Oldham  v.  SUte  (Tex.  Cr.  App.)  667. 

*In  a  prosecution  for  violation  of  the  local 
option  law,  evidence  held  to  support  a  convic- 
tion.—Goad  V.  State  (Tex.  Cr.  App.)  680. 

*In  a  prosecution  for  violating  the  local  op- 
tion law.  it  is  not  error  to  allow  a  witness  to 
testify  to  seeing  bar  fixtures  in  the  house 
where  defendant  worked,  as  tending  to  estab- 
lish that  he  was  Belling  whisky. — Biddy  v. 
State  (Tex.  Cr.  App.)  689. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  testimony  by  a  witness  that  be  saw 
a  United  States  internal  revenue  license  posted 
in  the  house  where  defendant  worked  lia  admis- 
sible to  show  that  defendant  was  working  for 
the  pei'sou  in  whose  name  the  license  was  is- 
sued, although  witness  did  not  know  tlie  date 
of  the  license.— Biddy  v.  State  (Tex.  Cr.  App.) 
689. 

•In  a  prosecution  for  violating  the  local  op- 
tion law,  an  examined  copy  of  the  record  of 
the  United  States  internal  revenue  collector  is 
admissible  to  prove  that  defendant  had  a  li- 
cense without  such  copy  being  certified  by  the 
collector  or  his  deputy.— Biddy  v.  State  (Tex. 
Cr.  App.)  689. 

•In  a  prosecution  for  violating  the  local  op- 
tion law,  an  examined  copy  of  the  record  of 
the  United  States  internal  revenue  collector 
is  admissible  under  the  express  provisions  of 
Acts  28th  Leg.,  p.  57,  c.  40,  art.  407a,  but 
the  party  making  the  copy  may  not  testify 
from  bis  memorandum.— Biddy  v.  State  (Tex. 
Cr.  App.)  689. 

Bvldence  held  admissible  to  show  that  de- 
fendant charged  with  selling  intoxicants  through 


an  agent  had  transferred  the  place  of  buBiness 
before  the  sale  of  liquor.— Scbwulst  T.  State 
(Tex.  Cr.  App.)  698. 

•Bvldence  on  a  prosecution  for  sale  of  in- 
toxicants held  insumcient  to  show  intoxicating 
properties  of  liquors.- Schwulst  v.  State  (Tex. 
Cr.  App.)  698. 

{8.    TrUl. 

On  a  prosecution  for  violation  of  the  local 
option  law,  an  instruction  held  proper.— Beed 
V.  State  (Tex.  Cr.  App.)  368. 

On  a  prosecution  for  violation  of  the  local 
option  law,  held  error  to  have  refused  a  re- 
quested instruction  snbmitting  an  issue  as  to 
the  intoxicating  character  of  the  liquor. — Ross 
V.  State  (Tex.  Cr.  App.)  375. 

In  a  prosecution  for  illegal  sale  of  liquor, 
an  Instruction  held  to  sufficiently  present  de- 
fendant's case.— Kilgore  v.  State  (Tex.  Cr. 
App.)  662. 

Under  Rev.  St.  1895.  art.  3391.  relating  to 
publication  of  the  result  of  a  local  option  elec- 
tion, the  entry  of  the  fact  of  publication  by  the 
judge,  and  the  effect  thereof,  held  that,  where 
the  record  was  admitted  in  a  prosecution  wiU>- 
out  objection,  the  court  was  justified  in  in- 
structing that  local  option  was  in  force. — John- 
son v.  State  (Tex.  Cr.  App.)  683. 

In  a  prosecution  for  selling  liquo)^  an  in- 
struction held  erroneously  refused. — Dnlin  ▼. 
State  (Tex.  Or.  App.)  696. 

ISSUES. 

In  civil  actions,  see  "Pleading,"  |  7. 
Presented  for  review  on  appieal,  tea  "Appeal 
and  Horror,"  |  6, 


JEOPARDY. 

bar  to  prosecution,  see  "Crim- 


Former ;. 
Inal  Law,^'  i  I 


JOINDER. 

Of  causes  of  action,  see  "Action,"  |  2. 

JOINT  DEFENDANTS. 

Liability  for  costs,  see  "Costs,"  {  2. 

JOINT  TENANCY. 

See  "Tenancy  In  Common." 

JUDGES. 

See  "Courts":  "Justices  of  the  Peace." 
Disqualification  ground  for  change  of  venue,  aee 

"Criminal  Law,"  S  4. 
Necessity  of  bill  of  exceptions  for  purpose  of 

review  of  remarks  at  trial,  see  "Appe<U  and 

Error,"  §  9. 
Remarks  and  conduct  of  judges  on  trial,   !ii  j 

"Trial,"  {  2. 

i   1.    Speelal  or  nibstltiite  Jadges. 

•Rev.  St.  1899,  §§  818-834  [Ann.  St.  1906, 
pp.  789-708],  relating  to  changes  of  venne, 
and  sections  1678-1685  [Ann.  St.  1906,  pp. 
1219-1222J,  providing  for  the  election  of  a 
temporary  judge,  held  distinct,  and,  where  no 
application  for  a  change  of  venue  is  made,  the 
special  judge  elected  may  act. — Todd  v.  Hut- 
chinson (Mo.  App.)  593. 

I   2.    Dlsqnaliflcatlon  to  «et. 

It  is  only  judicial  favoritism  that  disquali- 
fies a  judge,  and  mere  personal  or  social  t^ 
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▼oritism  ahown  a  party  or  his  attorneys  is  not 
aufBcient— Boreing  y.  Wilson  (Ky.)  914. 

*AlI^ed  gronnds  of  disqualificatioD  of  a 
special  iadxe  Iteld  not  saffldent.— Boreing  ▼. 
Wilson  CKy.)  914. 

•An  affidavit  that  a  judge  ia  diaqaalified  to 
act  mnst  set  forth  the  facts  npon  which  the 
general  allegation  is  made,  and  mere  inferences, 
suspicions,  and  conjectures  are  not  sufficient. — 
Boreing  T.  Wilson  (Ky.)  914. 


JUDGMENT. 

As  bar  to  farther  prosecution,  see  "Criminal 
Law,"  !  6. 

Decisions  of  courts  in  general,  see  "Courts,"  i  2. 

Enforcement  by  creditors'  suit,  see  "Creditors' 
Suit" 

Rendition  by  lower  court  after  reversal,  see 
"Appeal  and  Error,"  i  29. 

Sales  under  judgment,  see  "Judicial  Sales." 

Secondary  eyidence  as  to  issues  decided  by  judg- 
ment, see  "Eyidence,"  f  4. 

Validity  of  judgment  against  firm  after  discon- 
tinuance as  to  partner,  see  "Dismissal  and 
Nonsuit,"  I  1. 

In  oeMon*  by  or  agaitut  parUoular  clane$  of 

periotu. 
Insurance  companies,  see  "Insurance,"  S|  7,  12. 

In  partietilar  dvO  aotioni  or  proeeedingt. 

Boundary  dispute,  see  "Boundaries,"  |  2. 

Decree  in  equity,  see  "Equity,"  S  3. 

For  dissolution  of  partnership,  see  "Partner- 
ship," i  6. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  S  29. 

On  insurance  policy,  see  "Insurance,"  t|  7,  12. 

/i»  oriminal  proteoutiont. 
See  "Criminal  Law,"  }  28. 

Review. 

See  "Appeal  and  Error." 

Harmless  error,  see  "Appeal  and  Error,"  |  26. 

Judgment  of  intermediate  court,  see  "Appeal 
and  Error,"  }  27. 

Matters  not  apparent  of  record,  see  "Appeal 
and  Error,"  f  17. 

Necessity  of  showing  in  record,  see  "Appeal 
and  Error,"  i  7. 

Review  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  SS  29-34. 

i.l«     By  default. 

'Sickness  of  defendant's  counsel  heli  to  be  a 
ground  for 'vacation  of  a  default  under  Kirby's 
Dig.  S  4431,  subd.  7.— Capital  Fire  Ins.  Co.  v. 
J.  H.  Davis  &  Son  (Ark.)  202. 

The  sworn  statement  of  counsel  as  to  sickness 
held  not  overcome  by  opposing  affidavits  as  to 

food  health.— Capital   Fire  Ins.   0>.   t.   J.   H. 
>avi8  &  Son  (Ark.)  202. 

A  motion  to  set  aside  a  default  judgment 
held  properly  denied. — Colter  y.  Luke  (Mo.  App.) 
€08. 

A  default  judgment  will  not  be  set  aside  on 
the  mere  showing  that  defendant  has  a  meri- 
torious defense.— Colter  y.  Luke  (Mo.  App.)  608. 

S  2.     On  trial  of  issues. 

*Where  on  appeal  from  a  justice  in  forcible 
detainer  against  a  husband  and  wife  there 
was  a  discontinuance  as  to  the  wife,  it  was 
error  to  hold  that  no  recovery  could  be  had  as 
to  the  guilty  husband. — Monahan  v.  Schwartz 
(Ky.)  -m. 

•Unless  the  plea  of  contributory  negligence 
is    controverted    or    replied    to,    defendant    is 


entitled  to  judgment  on  the  pleadings,  thongh 
plaintiff  may  have  obtained  a  verdict. — Scbnlte 
y.  Louisville  &  N.  R.  Co.  (Ky.)  941. 

•A  party  cannot  plead  one  act  of  negligence 
as  the  basia  of  his  action  and  recover  on  an- 
other and  different  act. — Uuss  v.  Heydt  Bakery 
Co.  (Mo.)  63. 

*In  a  suit  by  a  taxpayer  to  recover  from  a 
county  any  legal  tax,  the  court  under  the  plead- 
ings and  evidence  held  without  authority  to  en- 
ter a  decree  perpetually  enjoining  the  county 
from  asserting  a  right  to  the  tax  and  to  adjudge 
costs  against  it — Nashville,  C.  &  St  L.  By.  Co. 
▼.  Marion  0>unty  (Tenn.)  1058. 

*In  action  for  damages  for  delay  in  deliver- 
ing telegram,  judgment  held  limited  to  damages 
which  were  sufficiently  alleged.-^Rich  y.  West- 
em  Union  Telegraph  Co.  (Tex.)  1152. 

{    3.    Entry,  record,  and  doeketlnc. 

The  certificate  of  the  clerk  of  the  district 
court  of .  a  county  attesting  the  correctness  of 
the  abstract  of  a  judgment  recorded  in  another 
county  need  not  be  recorded.— Wicker  y.  Jenkins 
(Tex.  Civ.  App.)  188. 

The  abstract  of  a  judgment  recorded  in  anoth- 
er county  held  sufScient  under  the  statute. — 
Wicker  v.  Jenkins  (Tex.  Civ.  App.)  188. 

The  statutory  proceeding  governing  the  mak- 
ing and  recording  of  abstracts  of  judgment  hdd 
a  special  statutory  proceeding,  and  the  statute 
must  be  substantially  complied  with. — ^Wicker  y. 
Jenkins  (Tex.  Civ.  App.)  188. 

An  abstract  of  a  judgment  recorded  in  anoth- 
er county  held  insufficient  under  the  statute,  and 
not  to  create  a  lien  on  the  judgment  debtor's 
land.— Wither  v.  Jenkins  (Tex.  Civ.  App.)  188. 

The  abstract  of  a  judgment  recorded  in  anoth- 
er county  held  sufficient  under  the  statute,  not- 
withstanding an  error  in  the  statement  of  the 
costs,  and  notwithstanding  the  interest  which 
accrued  between  the  date  of  the  rendition  of  the 
judgment  and  the  time  of  its  record  was  not 
made  a  part  of  the  memorandum  of  the  whole 
amount  due  on  the  Judgment— Wicker  y.  Jen- 
kins (Tex.  Ciy.  App.)  188. 

I  4.     Amendntent,     oorreetloni    and    »•- 
▼le-w  In  aame  conrt. 

•While  the  writ  of  error  coram  nobis  does 
not  lie  to  correct  an  error  of  law,  it  does  lie 
in  the  same  court  which  renders  a  judgment  to 
correct  an  error  of  fact.— State  y.  Wallace  (Mo.) 
542. 

♦The  writ  of  error  coram  nobis  is  not  barred 
by  the  statute  of  limitations,  but  may  be  is- 
sued at  any  time  after  error  committed. — State 
y.  Wallace  (Mo.)  542. 

•The  writ  of  error  coram  nobis  is  not  a  writ 
of  right,  but  is  granted  or  refused  in  the  dis- 
cretion of  the  court  on  affidavits  or  evidence.— 
State  y.  Wallace  (Mo.)  542. 

•The  court,  on  setting  aside  on  a  writ  of 
error  coram  nobis  a  judgment  of  forfeiture  of 
a  recognizance  bond  held  not  authorized  to  dis- 
charge the  sureties. — State  v.  Wallace  (Mo.) 
542. 

*A  judgment  setting  aside  a  judgment  on  a 
recognizance  bond  puts  the  proceedings  on  the 
recognizance  in  the  same  situation  as  when  the 
judgment  thereon  was  rendered.— State  v.  Wal- 
lace (Mo.)  542. 

I  S.     Opening  or  raeatf  ng. 

On  a  motion  to  vacate  a  judgment  for  lack 
of  service  on  a  proper  person,  an  affidavit  by 
the  person  aervea  that  he  was  not  a  principal 
officer  or  agent  of  the  defendant  corporation 
hrld  not  conclusive. — Cumberland  Co.  y.  Lewis 
(Ky.)  347. 


*Polat  annotated.    Bee  ayllabna. 


Digitized  by 


Google 


1264 


108  SOUTHWESTERN  REPORTEEl. 


{   6.    Collateral  attaek. 

By  omitting  to  provide  a  method  to  reriew 
tbe  judgments  of  an  inferior  tribunal,  the  Leg- 
islature held  to  intend  to  xive  finality  to  its 
judgments.— State  t.  Schenkel  (Mo.  App.)  635. 

*A  judgment  is  presumed  to  be  correct  on  col- 
lateral attack  if  the  court  had  jurisdiction  of 
the  subject-matter. — Williams  v.  Steele  (Tei.) 
155. 

}  7.    Mercer  and  bar  of  eanse*  of  aettoa 
and  defeases. 

*An  adjudication  of  the  Supreme  Court  is 
final,  not  only  in  the  action  in  which  it  is  ren- 
dered, but  in  all  others  wherein  it  may  be  plead- 
ed as  res  judicata. — Holmes  v.  Kansas  City 
(Mo.)  1134. 

A  judgment  dismissing  an  information  in  the 
nature  of  quo  warranto  filed  by  the  prosecuting 
attorney  of  a  county  against  the  trustees  of  a 
town,  attacking  the  validity  of  tbe  incorporation 
of  the  town,  held  not  a  bar  to  a  subsequent 
information  against  the  town  and  its  trustees. — 
State  ex  inf.  Rosenberger  v.  Town  of  Bellflower 
(Mo.  App.)  117. 

•Judgment  in  a  former  action  against  .  a 
part  of  the  signers  of  a  power  of  attorney  on 
a  contract  entered  into  by  the  agent  thereunder 
Iteld  conclusive  in  a  subsequent  action  against 
defendant,  another  signer  of  the  power,  on  the 
same  contract,  wherein  the  same  defense  was 
made,  though  defendant  was  not  a  party  to  the 
prior  suit,  and  notwithstanding  Rev.  St.  1899, 
II  889,  892  [Ann.  St.  1906,  pp.  828,  829].— 
Taylor  v.  Sartorious  (Mo.  App.)  1089. 

I  8.     ConeliMlTeaeBa  of   adjadloatloii. 

*In  trespass,  where  the  boundary  was  in  dis- 
pute, parties  held  bound  by  the  former  adjudica- 
tion fixing  the  boundary  line,  though  the  evi- 
dence proved  such  line  was  not  the  true  bound- 
ary.—South  y.  Back  (Ky.)   230. 

*A  judgment  in  an  ejectment  held  a  bar  to  all 
future  actions  in  ejectment  between  the  parties 
regarding  the  same  property. — Reynolds  v.  Hood 
(Mo.)  8(5. 

'Where  a  verdict  and  judgment  in  replevin 
found  that  tbe  defendant  was  entitled  to  pos- 
session of  the  property,  but  did  not  find  the 
valne  thereof,  the  judgment  was  no  bar  to 
the  defendant's  right  to  sue  tbe  plaintiff  in 
replevin  for  conversion ;  he  having  wronEfulIy 
sold  the  property  in  the  meantime. — Caldwell  v. 
Ryan  (Mo.)  533. 

A  judgment  dismissing  an  information  in  tbe 
nature  of  quo  warranto  filed  by  tbe  prosecuting 
attorney  of  a  county  against  the  trustees  of  a 
town,  attacking  the  validity  of  the  incorporation 
of  tbe  town,  held  not  a  bar  to  a  subsequent  in- 
formation against  tbe  town  and  its  trustees. — 
State  ex  inf.  Rosenberger  v.  Town  of  Bellflow- 
er (Mo.  App.)  117. 

*A  judgment  against  the  wife  in  a  suit 
by  her  for  injuries  is  not  res  judicata  as  to  an 
action  brought  by  her  husband  for  damages  to 
himself  by  reason  of  the  same  injuries.- Can- 
terbury v.  Kansas  City  (Mo.  App.)  574. 

*In  an  action  to  recover  the  purchase  price 
paid  for  an  assignment  of  a  permit  to  drill  a 
well,  a  decree  forfeiting  the  permit  held  not  res 
judicata  of  the  invalidity  of  the  assignment. — 
Shannon  v.  Mastin  (Mo.  App.)  1116. 

*A  judgment  in  favor  of  one  claiming  real 
property  against  tbe  unknown  heirs  of  tbe 
former  owner  held  a  bar  to  a  subsequent  action 
by  one  of  such  heirs  to  recover  the  land. — Dav- 
enport V.  Bearden  (Tex.  Civ.  App.)  474. 

•Tbe  fact  that  a  judgment  pleaded  as  res 
judicata  of  tbe  rights  of  a  party  to  a  suit  is 
an  agreed  judgment  does  not  make  it  the  less 


conclusive.— Bobbins   t.    Hubbard    (Tex.    Civ. 
App).  773. 

A  judgment  foreclosing  a  mechanic's  lien  for 
repairs  to  a  dwelling  house  pursuant  to  a  con- 
tract providing  for  repairs  for  a  specified  sum  i» 
res  judicata  on  the  issue  whether  tbe  contract 
was  fully  performed. — Taylor  v.  Silliman  (Tex, 
Civ.  App.)  1011. 

i  9.    Asalgmnent. 

*As  a  rule,  the  assignee  of  a  judgment  takes 
such  interest  as  the  assignor  has,  and  the  as- 
signment is  subject  to  such  legal  and  equi- 
table defenses  as  existed  against  the  judgment 
in  the  hands  of  the  assignor. — McManua  v.. 
Cash  &  Luckel  (Tex.)  800. 

i  lO.  Payment,  satlafaotloii,  meirser,  and 
dlsoharge. 

A  partner  held  entitled  to  be  reimbursed  for 
bis  expenses  in  procuring  a  firm  judgment  be- 
fore any  part  of  the  judgment  was  subject  to 
any  set-oS  by  reason  of  the  judgment  debtor 
obtaining  a  judgment  against  the  copartner. — 
McManus  v.  Cash  &  Luckel  (Tex.)  8()0. 

An  assignment  of  an  interest  in  a  judgment 
hel-d  not  to  defeat  tbe  right  of  set-ofF. — Mc- 
Manus T.  Cash  ft  Luckel  (Tex.)  800. 

To  allow  a  judgment  to  be  set  off  Against  an- 
other judgment  held  inequitable  under  tbe  facts. 
-McManus  v.  Cash  &  Luckel  (Tex.)  800. 

Where  it  is  sought  to  set  ott  a  judgment 
against  a  defendant  individually  against  a  judg- 
ment in  his  favor  as  a  membw  of  a  firm,  the 
set-off  will  be  refused  unless  equity  demand* 
it  under  the  facts.— McManus  v.  Cash  tc  Luckel 
(Tex.)  800. 

•Where  the  right  to  have  one  judgment  set 
off  against  another  did  not  exist  at  the  time  of 
the  assignment  of  one  of  the  judgments,  the 
right  of  set-off  was  lost  by  the  assignment. — 
McManua  v.  Cash  &  Luckel  (Tex.)  800. 

§11.    Pleadinc    aad    evldenee    of    Jade- 
ment  as  estoppel  or  defease. 

Facta  tu  avoid  the  terms  of  a  judgment  plead- 
ed as  res  judicata  must  be  pleaded.— Bobbins 
V.  Hubbard  (Tex.  Civ.  App.)  773. 

JUDICIAL  NOTICE. 

In  civil  actions,  see  "Evidence,"  {  1. 
In  criminal  prosecutions,  see  "Criminal  Law," 
§  8. 

JUDICIAL  POWER. 

See  "Constitutional  Law,"  |  2 ;   "Conrts,"  i  1. 

JUDICIAL  SALES. 

See  "Execution,"  {  2. 

Applicability  of  doctrine  of  constructive  trusts 

to  judicial  sales,  see  "Trusts."  §  1. 
Of  life  insurance  policy,  see  "Insurance."  {  11. 
Of  paid-up  life  policy,  see  "Insurance,"  <l  3. 
Of  property  of  decedent,  see  "Executors  and 

Administrators,"  {  4. 

Where  a  proposed  purchase  at  a  judicial  sale 
is  reported  to  the  court  for  confirmation,  the 
court  does  not  consider  whether  the  puntbaser 
has  capacity  to  take  tbe  property  or  what  inter- 
est he  can  take,  unless  the  question  is  raised 
by  exception  to  the  sale.— Irons  v.  United 
States  Life  Ins.  Co.  of  New. York  (Ky.)  004. 

Tbe  rule  of  caveat  emptor  applies  to  sales 
of  real  property  by  a  commissioner  under  a 
decree  of  court. — Kentucky  Union  (3o.  v.  Com- 
monwealth (Ky.)  931. 


•Point  annotated.   See  ■yUabna. 
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JURISDICTION. 

Amonnt  In  controversy,  see  "Appeal  and  Er- 
ror," (  3;  "Courts,"  {3. 

jMritdiction  of  particular  action*  or  proceed- 
ing*. 

See  "Habeas  Corpua,"  |  2;  "Mandamus,"  |  3; 
"Prohibition,"  g  2. 

Criminal  prosecutions,  see  "Criminal  Law,"  {  3. 

For  breach  of  contract  for  carriage  of  passen- 
gers, see  "Carriers,"  i  7. 

Inquisition  of  lunacy,  see  "Insan*  Persons," 
i  1. 

JurUiietion  of  particular  datie*  of  perton*. 
See  "Insane  Persons,"  8  1- 

Special  juritdiction*  and  juritdiction*  of  partic- 
ular cUuiei  of  court*. 
See  "Courts." 

Appellate  jurisdiction,  see  "Appeal  and  Er- 
ror," {  2. 

JURY. 

Assessment  of  compensation  for  property  taken 

for  public  use,  see  "Eminent  Domain,''  {  3. 
* "Trial,"   ff 


prosecutions,     see 


Instructions   in   ciril   actions,   see 

6-11. 
Instructions     in     criminal 

"Criminal  Law,"  \  25. 
Questions  for  jury  m  civil  actions,  see  "Trial," 

Questions  for  jury  in  criminal  prosecntions,  see 

"Criminal  Law,*'  S  24. 
Taking  case  or  question  from  jury  at  trial,  see 

"Trial  "I  6. 
Verdict  in  civil  actions,  see  "Trial,"  {  12. 

I    1.    RlKht  to  trial  by  Jtary. 

Under  the  Constitution  an  assignee  for  the 
benefit  of  creditors  is  not  entitled  to  a  trial  by 
jary  in  proceedings  to  compel  him  to  settle  his 
accounts. — Comingor  v.  Louisville  Trust  Co. 
(Ky.)  950. 

Since  the  chancellor  has  exclusive  jurisdiction 
of  proceedings  to  compel  an  assignee  for  the 
benefit  of  creditors  to  settle  his  account,  be  has 
jurisdiction  to  decide  without  a  jury  issues  of 
fact  involving  the  misconduct  of  the  assignee  in 
the  management  of  the  estate. — Comingor  v. 
Louisville  Trust  Co.  (Ky.)  950. 

I  2.     Snmnaoiitiic,  atteadanoa,  dlsoharce, 
•ad  oompenaatlon. 

•Jurors  whose  names  were  drawn  from  the 
wheel  by  the  judge,  th*  district  clerk  of  the 
county,  and  a  deputy  sheiifF  of  the  county  were 
lawfully  chosen.— Davis  v.  State  (Tex.  Cr.  App.) 
067. 

S  3.     Competonoy    of   Jnrovs,   ehallenges, 
and  objeetlona. 

A  ground  of  challenge  for  cause  in  a  criminal 
case  held,  sufficient.— Kenecht  v.  State  (Tex. 
Or.  App.)  1183. 


JUSTICES  OF  THE  PEACL 

Criminal  jurisdiction,  see  "Criminal  Law,"  {  3. 

I   1.   PmoMlnre  In  oItU  eases. 

A  statement  of  plaintiffs'  cause  of  action  in 
•nit  before  a  justice  of  the  peace  held  sufficient. 
— Lloyd  V.  Meservey  (Mo.  App.)  595. 

*Cnder  the  statement  filed  in  an  action  in 
justice's  court  for  goods  sold,  evidence  held  not 
to  be   a  variance. — Moore  v.  Rose  (Mo.  App.) 

Under  Rev.  St.  1899,  §  3921  [Ann.  St  1906, 
p.  2163]  relating  to  replevin  in  justice  court, 
no  counterclaim  need  be  filed  or  any  verbal  claim 
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made  for  damages  from  the  taking,  in  order  to 
recover  them.— Gnrley  Bros.  v.  Bunch  (Mo.  App.) 
U09. 

I  S.     Rarle-w  of  prooeedlnca. 

Under  Kirby's  Dig.  |  4082.  the  drcait  court 
held  not  authorized  to  entertain  an  appeal 
from  a  judgment  of  a  justice  court  by  one  not 
a  party  to  the  action.— Chicago,  R.  I  &  P. 
Ry.  Co.  V.  Young  (Ark.)  831. 

Under  Sayles'  Ann.  Civ.  St.  1897,  art.  358, 
held  that  a  defendant  cannot  on  appeal  from  a 
justice  plead  a  set-off  to  the  county  court  which 
was  not  pleaded  below.— Jnnd  v.  Stute  (Tex. 
Civ.  App.)  763. 

•Statement  of  conclusiveness  of  transcript  on 
appeal  from  justice  [Rev.  St.  1895.  art.  1673]  to 
county  court. — Missouri,  K.  &  T.  Rv.  Co.  of 
Texas  v.  Hamilton  (Tex.  Civ.  App.)  1002. 

Statement  as  to  pleading  authorizing  evidence 
for  correction  of  the  transcript  on  appeal  from  a 

iustice  to  the  county  court.— Missouri,  K.  &  T. 
\y  Co.  of  Texas  v.  Hamilton  (Tex.  Civ.  App.) 

JUSTIFICATION. 

Of  actionable  words,  see  "Libel  and  Slander," 

8  1. 
Of  homicide,  see  "Homicide,"  %  & 

LACHES. 

Affecting  redemption  from  mortgage,  see  "Mort- 
gages,   I  6.. 

LANDLORD  AND  TENANT. 

Authority  of  tenant  to  agree  as  to  boundary, 

see  "Boundaries,"  |  2. 
Parol  evidence  as  to  lease,  see  "Evidence,"  %  9. 
Requirements  of  statute  of  frauds  as  to  lease, 

see  "Frauds,  Statute  of,"  8  1. 
Validity  of  leases  by  trustee,  see  "Trusts,"  |  3. 

I    1.   Landlord's  title  and  rerersloB. 

*A  tenant  held  not  entitled  to  acquire  a  title 
iiv  opposition  to  the  landlord's  title  before  re- 
nouncing the  tenancy  and  restoring  the  prem- 
ise8.-Kmg  v.  Ilill  (fey.)  238. 

{  2.     Tenaneies   at   wUl    and    at   anffuv- 


Plaintiffs  held  tenants  at  will  of  defendants, 
and  not  bound  by  a  provision  of  a  former  lease 
of  the  premises  absolving  defendant  from  liabil- 
ity for  loss  by  fire.— Ft.  Worth  &.  D.  C.  Ry.  Co. 
V.  J.  C.  Woolridge  &  Son  (Tex.)  1159. 


S  3. 


and   me 


PlpemiMS,  and  enjoyment 
thereof. 

An  express  covenant  by  a  landlord  made  at 
the  time  of  the  letting  of  the  premises  to  re- 
pair the  same  is  binding  on  him. — Collins  v. 
Fillingham  (Mo.  App.)  616. 


*In  an  action  against  a  landlord  for  injuries 
to  a  child  of  a  tenant  caused  by  defects  in  the 
premises,  the  question  of  the  liability  of  the 
landlord  held  for  the  jury.— Collins  v.  Filling- 
ham  (Mo.  App.)  616. 

*In  an  action  against  a  landlord  for  injuries 
to  the  tenant's  child  caused  by  defects  in  the 
premises,  the  testimony  held  not  to  show  that 
the  tenant  was  guilty  of  contributory  negligence. 
—Collins  V.  FillTngham  (Mo.  App.)  616. 

A  lease  of  a  way  executed  by  a  vendor  to  the 
purchaser  held  not  to  permit  the  vendor  to  ob- 
struct the  way  by  the  erection  of  a  closet  there- 
on.—Sultzman  v.  Branham  (Mo.  App.)  1074. 

I  4.    Rentinc  on  abares. 

*A  contract  relating  to  the  raising  of  a  crop 
held  not  to  creiite  the  relation  of  landlord  and 
•Point  annotated.    See  ayllabns. 
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tenant,  but  is  a  letting  on  shares  making  the 
parties  tenants  in  common  of  the  crop. — Rogers 
T.  Frazier  Bros.  &  Co.  (Tex.  Civ.  App.)  727. 

Where  one  tenant  in  common  of  a  crop  aban- 
doaa  it,  his  co-tenant  may  talce  possession,  but, 
after  payment  of  necessary  expenses,  the  bal- 
ance of  the  share  of  the  tenant  is  subject  to 
a  mortgage  given  by  him,  and  does  not  be- 
come the  property  of  the  co-tenant,— Rogers  v. 
Frazier  Bros.  &  Co.  (Tex.  Civ.  App.)  727. 

LANDS. 

See  "Public  Lands." 

URCENY. 

See  "False  Pretenses." 

Evidence  of  commission  of  crime  of  larceny  for 

purposes   of   impeachment,  see   "Witnesses," 

13. 
Evidence  of  other  offenses,  see  "Criminal  Law," 

$10. 
Instructions  in  general,  see  "Criminal  Law,"  { 

25. 
Presence  at  trial  of  others  under  indictment,  see 

"Oiminal  Law,"  {  20. 
Slander  in  charging  commission  of,  see  "Libel 

and  Slander,"  $  2. 

I   1.    Proaeevtlom  and  pnnlahment. 

Evidence  held  insufficient  to  sustain  a  con- 
viction of  stealing  stock.— Jones  v.  State  (Ark.) 
223. 

'Unexplained  possession  of  property  recent- 
ly stolen  warrants  a  conviction  of  larceny. — 
Jones  V.  State  (Ark.)  223. 

*An  instruction  on  a  trial  for  larceny  held 
bad  for  failing  to  require  a  finding  that  the  prop- 
erty was  taken  by  accused  with  intent  to  ap- 
propriate the  same  to  his  own  use.— Alford  v. 
State  (Tex.  Cr.  App.)  364. 

On  a  trial  for  larceny,  the  submission  to  the 
jury  of  an  issue  held  not  erroneous  under  the 
evidence  in  view  of  the  verdict. — Hooton  v. 
State  (Tex.  Cr.  App.)  651. 

On  a  trial  for  larceny  of  money,  the  ad- 
mission of  ceitain  evidence  held  not  erroneous 
in  view  of  other  evidence. — Hooton  v.  State 
(Tex.  Cr.  App.)  651. 

The  state  on  a  trial  for  larceny  held  entitled 
to  trace  by  positive  or  circnmstantial  evidence 
the  property  alleged  to  have  been  stolen  and 
exhibit  the  same  to  the  jury.— Hooton  v.  State 
(Tex.  Cr.  App.)  651. 

On  a  trial  for  larceny  of  money,  the  admis- 
sion in  evidence  of  the  finding  of  money  in 
the  room  of  one  of  the  confederates  of  accused 
held  not  erroneouB.- Hooton  v.  State  (Tex.  Cr. 
App.)  651. 

Evidence  held  to  justify  a  conviction  of  lar- 
cpuy.- Hooton  v.  State  (Tex.  Cr.  App.)  651. 

Whether  money  received  in  evidence  on  a 
trial  for  the  larceny  of  money  was  the  identical 
money  described  in  the  indictment,  and  whether 
it  was  the  identical  money  stolen  from  the 
prosecutor,  held  for  the  jury.— Hooton  v.  State 
(Tex.  Cr.  App.)  651. 

Evidence  in  a  prosecution  for  theft  from  the 
person  held  to  require  a  charge  as  to  the  of- 
fense of  receiving  stolen  property. — Felts  v. 
State  (Tex.  Cr.  App.)  654. 

In  a  prosecution  for  theft  from  the  person, 
hfJd  error  to  refuse  to  charge  that  the  evi- 
dence mnat  reasonably  show  thiit  property 
traced  to  defendant's  possession  was  taken 
from  the  injured  party.— Felts  v.  State  (Tex. 
Cc.  App.)  654. 


UW  OF  THE  CASE. 

Decision  on  appeal,  see  "Appeal  and  Brror," 

f  2a 
Proceedings  in  lower  court  after  remand,  see 

"Appeal  and  Error,"  |  29. 

LAW  OF  THE  ROAD. 

See  "Highways,"  {  8. 

LEADING  QUESTIONS. 

See  "Witnesses,"  I  2. 

LEASES. 

See  "Landlord  and  Tenant." 

LEGACIES. 


See  "Wills." 


LETTERS. 


As  admissioiis,  see  "Criminal  Law,"  S12. 
Best  and  secondary  evidence,  see  ''Evidence," 
S4. 

LEHERS  PATENT. 

For  public  lands,  see  "Pnbllc  Lands,"  1 1. 

LEVY. 

Of  attachment  see  "AtUchment,"  i  2. 
Of  taxes,  see  "Taxation,"  f  4. 


LEWDNESS. 


See  "Obscenity." 

LEX  LOCI. 

Contract*  and  conveyancet. 

See  "Action,"  {  1;    "Bills  and  Notes."  |   1; 
"Contracts,"  {  1. 

LIBEL  AND  SLANDER. 

Election  between  counts  in  pleading,  see  "Plead- 
ing," {  6. 

{    1.    Jnstlfloatlom  and  BaltUcatioB. 

*The  rule  of  the  common  law  that  an  un- 
proved plea  of  justification  was  evidence  of 
malice  is  abrogated  by  the  Code  of  Practice. — 
Whittaker  v.  McQueen  (Ky.)  236. 

§    2.    Aotions. 

The  pleading  in  an  action  for  slander  mnst  be 
verified  as  in  other  cases.- Whittaker  v.  Mc- 
Queen (Ky.)  236. 

*In  an  action  for  slander,  where  defendant 
denies  that  he  spoke  the  words  charged,  and 
alleges  that  they  are  true,  plaintiff  has  the 
burden  of  proof. — Whittaker  t.  McQneen  (Ky.) 
236. 

*In  an  action  for  slander  in  charging  plain- 
tiff with  theft,  evidence  of  plaintiff's  indict- 
ment for  the  theft  and  his  acquittal  is  inad- 
missible.—Whittaker  T.  Mc<2aeen  (Ky.)  296. 

*Where  the  words  or  any  material  part  <tt 
them  alleged  to  be  slanderous  are  shown  to  have 
heen  true,  recovery  of  damages  for  those  shown 
to  be  true  cannot  be  had. — Whittaker  t>  Mc- 
Queen (Ky.)  286. 


'Point  MUBotated.    See  syllalms. 
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LICENSES. 

For  sale  of  intbzicatinK  liquors,  see  'intoxi- 
cating IJnuors,"  i  3. 

Injuries  to  licensees,  see  "Railroads,"  I  4. 

T.lL'cuse  or  easement,  see  "Easements,    i  1. 

Mandamus  to  comi>el  issuance  of,  see  "Manda- 
mns,"  i  2. 

I    1.   For  oeenpatlons  and  prlTileges. 

•Acts  30th  Leg.,  p.  212,  c.  112,  imposing  an 
occupation  tax  on  dealers  in  nonintozicating 
malt  liqnora  in  prohibition  territoiy,  held  not 
sustainable  as  a  police  regulation. — Ex  parte 
Woods  (Tex.  Cr.  App.)  1171. 

•Acts  30th  Leg.  p.  212.  c.  112.  S  1,  imposing 
an  occupation  tax  on  dealers  in  nonintoxicating 
malt  liquors  in  prohibition  territory,  held  un- 
constitutional for  nonuniformity  in  exempting 
dealers  in  license  territory  from  such  tax. — Ex 
parte  Woods  (Tex.  Cr.  App.)  1171. 

•Acts  30tb  Leg.,  p.  212,  c.  112,  f  1,  imposing 
an  occupation  tax  on  dealers  in  nonintoxicating 
liqnon  in  prohibition  territory,  held  unconsti- 
tutional as  a  violation  of  Const,  art.  8,  {  2,  re- 
quiring all  occupation  taxes  to  be  equal  and 
uniform.— Ex  parte  Woods  (Tex.  Or.  App.)  1171. 

LIENS. 

Effect  of  assignment  for  benefit  of  creditors,  see 
"Asngnments  for  Benefit  of  Creditors,"  |  2. 

Matters  concluded  by  Judgment  foreclosing  me- 
chanic's lien,  see  "Judgment,"  i  8. 

Lient  acquired  by  partioular  remediet  or  pro- 
ceeding!. 
See  "Attachment,"  I  2. 

Particular  clattet  of  lien*. 
See  "Mechanics'  Liens." 

Attorney's  lien,  see  "Attorney  and  Client,"  (  1. 
Mortgage,  see  "Mortgages,"  %  2. 
Vendors  lien  on  lands  sold,  see  "Vendor  and 
Purchaser,"  {  3. 

LIFE  ESTATES. 

See  "Dower." 

Creation  by  will,  see  "Will,"  {  8. 

LI^E  INSURANCE. 

See  "Insurance,"  {{  3,  9,  11,  la 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 

Particular  actions  or  proceedingt. 
See  "Trespass  to  Try  Title,"  {  2. 
t'oram  nobis  to  correct  judgment,   see   "Judg- 
ment," §  4. 
For  unpaid  taxes,  see  "Taxation,"  S  6. 
Trial  of  tax  title,  see  "Taxation,"  {  8. 

i   1.    Statntes  of  Umltatioa. 

Actions  under  the  act  of  18»3  (Laws  1891- 
92-93,  p.  831,  c.  103,  art.  8,  J  3),  authorizing 
Kuits  to  recover  franchise  taxes  imposed  by  the 
art.  held  governed  by  Ky.  St.  19(K{.  $  2.")l!j,  pro- 
viding a  five-year  limitation  on  liabilities  rreated 
by  statute.— Illinois  Cent.  R.  Co.  v.  Common- 
Avealth  (Ky.)  245:  Chesapeake,  O.  &  S.  W.  Ry. 
Co.  v.  Same  (Ky.)  248. 

The  two-year  statute  of  limitations  held  ap- 
plicable to  an  action  to  recover  on  a  verbal  agree- 
ment to  refund  purchase  money  on  satisfactory 
proof  of  barrenness  of  an  animal  sold. — William- 
son V.  Heath  (Tex.  Civ.  App.)  983. 


8  2.     Coatpiitatioii  of  period  of  llailt*- 

tlOB* 

•The  statute  of  limitations  does  not  bar  ref- 
ormation of  a  deed  for  fraud  or  mistake  where 
the  action  is  brought  within  10  years  from  its 
execution  and  within  5  years  from  discovery  of 
the  fraud  or  mistake,  and  the  discovery  could 
not  have  tieen  sooner  made. — Morgan  v.  Combs 
(Ky.)  272. 

•A  right  of  action  for  recovery  of  premiums 
paid  on  a  life  policy  held  not  barred  by  the 
statutes  of  limitation.— Stokes  t.  Waters'  Ex'r 
(Ky.)  276. 

•An  action  for  damages  in  that  a  railroad  by 
failure  to  construct  openings  in  its  fence  entirely 
cut  otl  a  field  accrues  when  the  fence  is  built. — 
Sutherland  v.  Galveston,  H.  &  S.  A.  Ry.  Co. 
(Tex.  Civ.  App.)  909. 

The  statute  of  limitations  held  not  to  run  on  a 
contract  to  repay  the  purchase  price  upon  satis- 
factory proof  of  a  certain  defect  until  such  proof 
was  made. — Williamson  v.  Heath  (Tex.  Civ. 
App.)  983. 

Certain  facts  htld  sufficient  to  charge  defend- 
ant with  notice  of  the  filing  of  an  amended  pe- 
tition, and  thereby  prevent  the  running  of  limi- 
tations against  plaintiff's  claim. — ^Taylor  v.  Silli- 
man  (Tex.  Civ.  App.)  1011. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see  "Carriers,"  {  8. 

LIQUIDATED  DAMAGES. 

See  "Damages,"  {  2. 

LIQUOR  SELLING. 

See  "Intoxicating  Liquors." 

LIVE  STOCK. 

Carriage  of,  see  "Carriers,"  {  8. 
Injuries  from  operation  of  railroads,  see  "Rail- 
roads," I  8. 

LOANS. 

For  gambling  purposes,  see  "Gaming,"  {  1. 

LOCAL  LAWS. 

See  "Statutes,"  J  2.  • 

LOCAL  OPTION. 

Occupation  taxes  on  dealers  in  nonintozicating 
liquors  in  prohibited  district,  see  "Lacenses," 
§1. 

Trafllc  in  intoxicating  liquors,  see  "Intoxicating 
Liquors,"  H  2,  3,  & 

LOCATION. 

Of  mining  claim,  see  "Mines  and  Minerals," 
S  1. 

LOGS  AND  LOGGING. 

Actions  for  conversion  of  timber,  see  "Trover 
and  Conversion,"  {  2. 

Liability  of  co-tenant  for  cutting  timber,  see 
"Tenancy  in  Common,"  8  1. 

Requirements  of  statute  of  frauds  as  to  convey- 
ance of  timber,  see  "Frauds,  Statute  of,"  (  2. 


•Poimt  anaotated.   Seo  ayllabaa. 
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Sale  of  land  subject  to  contract  of  sale  of  stand- 
ing timber,  see  "Vendor  and  Purchaser,"  {  2. 

A  contract  to  haul  and  saw  logs  held  proved 
with  sufficient  certainty  to  support  an  action 
for  damages  for  breach  by  defendant. — Wayland 
T.  Johnson  (Mo.  App.)  1113. 

In  an  action  for  breach  of  a  contract  to  haul 
and  saw  logs,  evidence  held  to  show  that  the  con- 
tract was  to  be  performed  by  all  three  plaintiffs, 
although  there  was  an  understanding  that  one 
plaintiff  was  to  do  the  hauling  and  the  others  the 
sawing,  and  hence  was  a  joint  contract. — Way- 
land  V.  Johnson  (Mo.  App.)  1113. 

LUMBER. 

See  "Logs  and  Logging." 

LUNATICS. 

See  "Insane  Persona." 

MACHINERY. 

Liability  of  employer  for  defects,  see  "Master 

and  Servant,"  §§  2,  6. 
Production   and  use  of  electricity,   see   "E3ec- 

tricity." 

MAINTENANCE. 

See  "Champerty  and  Maintenance." 

MALICE 

See  "Malicious  Mischief." 

Ejection  of  passenger,  see  "Carriers,"  i  14. 

Element  of  nomicide,  see  "Homicide,"  {  1. 

MALICIOUS  MISCHIEF. 

•The  word  "malicious,"  in  Rev.  St.  1899,  { 
1959  [Ann.  St.  1906,  p.  1.325],  relating  to  mali- 
cious mischief,  defined. — State  t.  Graeme  (Mo. 
App.)  1131. 

It  is  no  defense  to  a  prosecution  for  malicious 
mischief  for  shooting  a  dog  in  malice,  sport,  or 
cruelty  that  defendant  intended  to  shoot  his 
own  dog  for  the  purpose  of  driving  it  home, 
but  by  mistake  shot  the  dog  of  another,  which 
looked  tike  his  dog.— Ross  t.  State  (Tex.  Cr. 
App.)  697. 

MANDAMUS. 

To  compel  settlement  of  statement  of  facts  on 
appeal,  see  "Api>eal  and  Error,"  §  10. 

I    1.    Mature  aad  croiincls  In  general. 

Matters  arising  after  an  alternative  writ  of 
mandamus  is  issued  which  make  it  improper  for 
respondent  to  do  the  act  the  relator  seeks  to 
compel  afford  ground  for  refusing  a. peremptory 
writ.— State  ex  rel.  Crabbe  t.  Miller  (Mo.  App.) 
603. 

{  2.     Subjects  and  purposes  of  relief. 

•Mandamus  held  to  lie  to  compel  an  insur- 
ance commissioner  to  issue  a  certificate  enti- 
tling an  insurance  company  to  do  business  in 
the  state,  though  it  necessitated  the  determina- 
tion of  the  constitutionality  of  a  statute. — Met- 
ropolitan Life  Ins.  Co.  v.  Love  (Tex.)  821,  1157. 

•Mandamus  held  not  to  lie  to  compel  an  in- 
surance commissioner  to  issue  a  license  to  a 
foreign  insurance  company  to  do  business  in 
the  state  before  he  hag  completed  an  investiga- 
tion of  the  affairs  of  the  company  as  authorized 


by  Rer.  St.  1805  Arts.  3(M8.  3030.  30C1,  3062. 
—Metropolitan  Life  Ins.  (jo.  y.  Lore  (Tex.) 
821,  1157. 

$  3.     Jnriadletioa.   prooeedlngs,   and    re- 
lief. 

Held,  that  a  rehearing  will  not  be  granted 
in  mandamus  proceeding  where  nothing  will  be 
gained  by  granting  it.— Metropolitan  Life  Ins. 
Co.  T.  Love  (Tex.)  1157. 


MANDATE. 

See  "Mandamus." 

To  lower  court  on  decision  on  appeal  or  writ  of 
error,  see  "Appeal  and  Error,"  t  29. 

MANSLAUGHTER. 

See  "Homicide,"  {  2. 

MANUFACTURES. 

Supply  of  water  for  manufacturing  nnrposea, 
see  "Waters  and  Water  Courses."  t  2. 

MAPS. 

See  "Dedication,"  {  1. 

As  evidence,  see  "Evidence,"  {  8. 

MARRIAGE. 

See  "Divorce";   "Husband  and  Wife." 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

MARSHALING  ASSETS  AND  SE- 
CURITIES. 

Whether  a  creditor  shonld  resort  to  other 
property  before  resorting  to  the  debtor's  prop- 
erty held  not  determinable  in  an  action  to  set 
aside  a  mortgage  on  the  debtor's  property  to 
which  persons  interested  in  the  other  security 
are  not  parties.— Foley's  Trustee  v.  Foley  (Ky.) 
270. 

MASTER  AND  SERVANT. 

See  "Work  and  Labor." 

Appellate  jurisdiction  of  action  to  recover  pen- 
alty for  requiring  work  on  Sunday,  see  "Ap- 
peal and  Error,''  f  3. 

Applicability  of  instructions  to  case  in  action 
for  injuries  to  servant,  see  "Trial,"  |  0. 

Construction  and  operation  of  instruction  in 
action  for  assault  by  servant,  see  "Trial," 
«11. 

Estoppel  to  allege  error  in  action  for  injuries  to 
servant,  see  "Appeal  and  Error,"  {  22. 

EJvidence  of  statutes  in  action  for  injuries  to 
servant,  see  "Statutes,"  {  4. 

Expert  testimony  in  action  for  injuries  to  serv- 
ant, see  "Evidence,"  {  10. 

Invalidity  of  law  relating  to  payment  of  em- 
ployes by  script,  see  "Statutes,"  {  1. 

New  trial  in  action  for  death  of  servant,  see 
"New  Trial,"  i  2. 

Presumption  as  to  laws  of  other  states  an  to 
liabilitv  for  injuries  to  servant,  see  "Evi- 
dence," §  2. 

Province  of  court  and  jury  in  general  in  autioa 
for  injuries  to  servant,  see  "Trial,"  {  6. 


*Foint  annotated.   See  arllalnis. 
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Review  on  second  appeal  in  action  for  in- 
juries to  servant,  see  "Appeal  and  Error," 
I  28. 

TalcinK  case  or  question  from  jury  in  action  for 
injuries  to  servant,  see  "Trial,"  {  5. 

Validity  of  employers'  liability  act,  see  "Stat- 
utes,'' {  1. 

I  1.  MMter's  UabUity  for  injuries  to 
servant— Mature  and  extent  in 
xeneral. 

Where  it  did  not  appear  that  the  fact  that 
the  employer  did  not  furnish  more  light  as  he 
promised  had  anytbini;  to  do  with  the  employe's 
injury,  the  employer  held  not  liable. — Jackson  v. 
Gulf  Elevator  Co.  (Mo.)  44. 

*  Statement  as  to  law  governing  as  to  cause 
of  action  where  action  is  brought  for  injury  to 
a  servant  in  another  state.— Itahm  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.  (Mo.  App.)  570. 

Acts  held  to  be  a  waiver  of  written  notice 
of  injury  to  claim  agent  within  30  days  after 
a  personal  injury.— Missouri,  K.  &  T.  Ry.  Co. 
V.  Hendricks  (Tex.  Civ.  App.)  745. 

I  2.  —  Tools,  maoblaery,  applianoea, 
and  places  for  'work. 

•Notice  of  the  unsafe  character  of  the  mine 
to  the  mine  boss  held  notice  to  the  owners. — E. 
Smith  &  Son  v.  Garrison  (Ky.)  293. 

*Mine  owners  held  required  to  timber  the  side 
of  the  entry  of  a  mine  under  their  duty  to  fur- 
nish their  employes  with  a  reasonably  safe  place 
to  work.— E.  Smith  &  Son  v.  Garrison  (Ky.) 
293. 

•The  employer  must  provide  his  employes 
with  a  reasonably  safe  place  to  work,  and  es- 
pecially warn  or  ijrotect  them  against  hidden 
dangers,  and  for  his  negligence  in  this  respect 
they  may  recover. — Black  Diamond  Coal  4  Min- 
ing Co.  V.  Price  (Ky.)  343. 

♦The  obligation  to  remove  the  cause  of  bad 
ventilation  in  a  mine  is  the  same  whether  due 
to  a  defective  plan  of  ventilation  in  use  or 
to  the  insufficiency  of  the  apparatus. — Black 
Diamond  Coal  &  Mining  Co.  v.  Price  (Ky.) 
34.5. 

♦Tlnless  a  danger  incident  to  employment  in 
a  mine  is  known  to  a  servant  or  is  obvious,  he 
may  rely  on  implied  assurance  of  sui)Prior 
knowledge  of  his  employer  that  the  premises  are 
safe.— Black  Diamond  Coal  &  Mining  Co.  v. 
Price  (Ky.)  345. 

*Rev.  St.  1899,  §  6433  [Ann.  St.  1906,  p. 
32171,  relating  to  the  guarding  of  machinery, 
construed,  and  held  to  cover  two  acts  of  neg- 
ligence, so  that  in  an  action  based  on  one  act 
an  instruction  failing  to  state  the  law  relating 
to  the  other  act  of  negligence  was  not  erro- 
neous.— Hnss   v.   Ileydt   Bakery   Co.   (Mo.)   63. 

In  an  action  against  a  master  for  injuries  to 
a  servant  while  working  in  defendant's  mill  by 
a  pile  of  lumber  fnlling  on  him,  if  the  lumber 
was  carelessly  stacked  so  high  that  it  was  liable 
to  fall  at  any  time  and  on  that  account  was  dan- 
gerous to  defendant's  employes,  such  conduct 
wa.s  negligence.— Rigsby  v.  Oil  Well  Supply  Co. 
(Mo.  App.)  1128. 

•Rule  for  determining  a  master's  duty  to  fur- 
nish suitable  machinery  defined. — Currie  v.  Mis- 
•ouri,  K.  &  T.  Ry.  Cto.  of  Texas  (Tex.)  1167. 

•A  railway  company  must  use  ordinary  care 
to  keep  an  engine's  throttle  in  a  reasonably  safe 
condition ;  but  i^  not  absolutely  bound  to  keep  it 
in  such  condition.— Atchison,  T.  &  S.  F.  Ry. 
Co.  V.  Mills  (Tex.  Civ.  App.)  480. 

*A  master  must  use  ordinary  care  to  furnish 
a  servant  with  instrumentalitips  with  which  to 
do  his  work  that  are  reasonably  safe. — El  Pa.'io 
&  S.  W.  Ry.  Co.  T.  Smith  CTex.  Civ.  App.)  988. 


{  3.     ^^  Metkoda    of   'work,   mles,   and 
orders. 

The  statute  requiring  locomotive  whistles  to 
be  sounded  on  approaching  road  crossings  is  for 
ttie  benefit  of  sectionmen  on  the  track,  as  well 
as  for  persons  using  the  crossings.- Ilouston  & 
T.  C.  R.  Co.  V.  Burnet  (Tex.  Civ.  App.)  404. 

Duty  of  train  operatives  to  persons  rightfully 
on  the  track  stated.— Houston  &  T.  C.  R.  Co. 
V.  Burnet  (Tex.  Civ.  App.)  404. 

Locomotive  engineers  must  keep  a  lookout  for 
persons  rightfully  on  the  track. — Houston  & 
T.  C.  R.  Co.  V.  Burnet  (Tex.  Civ.  App.)  404. 

*A  railway  compansr  held  liable  for  injuries 
resulting  from  an  engineer's  failure  to  prevent 
an  engine  from  moving  while  a  fireman  is  under 
it.— Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Mills  (Tex. 
Civ.  App.)  480. 

(   4.    Fello'w  servants. 

*Tha  fact  that  a  person  injured  on  a  rail- 
road track  was  at  the  place  of  injury  in  con- 
sequence of  his  previous  service  with  the  rail- 
road company  did  not  render  him  an  employ^ 
of  the  company  at  the  time  and  a  fellow  serv- 
ant of  other  employes  of  the  railroad  company 
so  as  to  exempt  the  company  from  liability 
for  their  negligence  which  resulted  in  his  in- 
jnry.— Missouri,  K.  &  T.  Ry.  Co.  v.  Hendricks 
(Tex.  Civ.  App.)  745. 

Fact  that  a  person  hired  by  the  day  who 
missed  the  work  train  on  which  he  was  em- 
ployed was  at  the  time  of  injury  on  his  way 
to  get  a  pass  to  catch  up  with  the  train  held 
not  to  make  him  an  employ^  of  the  railroad. 
—Missouri,  K.  &  T.  Ry.  Co.  v.  Hendricks 
(Tex.  Civ.  App.)  745. 

*A  person  injured  on  a  railroad  held  not  an 
employ^  at  the  time  of  injury.— Missouri,  K. 
&  T.  Ry.  Co.  T.  Hendricks  (Tex.  Civ.  App.) 
745. 

♦The  master  is  exempted  from  liability  for 
injuries  received  by  an  employ^  caused  by  the 
negligence  of  a  fellow  servant  only  where  the 
injured  servant  was  at  the  time  of  the  injury 
engaged  in  the  performance  of  his  duty  under 
his  employment.— Missouri,  K.  &  T.  Ry.  Co.  v. 
Hendricks  (Tex.  Civ.  App.)  743. 

♦All  persons  who  are  in  the  employment  of 
the  same  master  engaged  in  the  same  common 
enterprise,  and  are  employed  to  perform  duties 
and   services   tending   to   accomplish    the   same 

feneral  purpose,  are  fellow  servants. — Klissouri, 
f.  &  T.  Ry.  Co.  V.  Hendricks  (Tex.  Civ.  App.) 
745.   . 

♦The  duty  of  using  ordinary  care  in  the  selec- 
tion of  servants  is  one  personal  to  the  master; 
and  failure  to  use  such  care  to  discover  incom- 
petency is  a  breach  of  duty,  and,  if  it  be  the 
proximate  cause  of  injury  to  another  servant, 
the  master  is  liable. — El  Pnso  &  S.  W.  Rv.  Co. 
V.  Smith  (Tex.  Civ.  App.)  988. 

♦The  common-law  doctrine  of  fellow  servant 
under  decisions  of  United  StatfS  Supreme  Ckinrt 
and  the  Supreme  Court  of  this  state  makes  an 
employ^  charged  with  the  duty  of  .keeping  a 
safe  place  to  work  a  vice  principal  of  the  mas- 
ter.-El  Paso  &  S.  W.  Ry.  Co.  v.  Smith  (Tex. 
Civ.  App.)  988. 

§  5.    —  Risks  asmmed  hj  servant. 

A  servant  injured  by  the  dangerous  condition 
of  a  mine  entry  held  not  required  to  inspect  the 
mine  in  order  to  discover  the  defect.— E.  Smith 
&  Son  V.  Garrison  (Ky.)  293. 

♦A  coal  mine  foreman  AeM  gnilty  of  contribu- 
tory negligence  and  to  have  assumed  the  risk 
barring  recovery  for  his  death  caused  by  a  rock 
of  a  tunnel.— Tanner's  Adm'r  y.  W.  A.  Wickliffe 
Coal  Co.  (Ky.)  351. 


♦Point  annotated.    Bee  syllabna. 
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'Statement  as  to  assumption  of  risk  by  ser- 
vant tinder  decisions  of  Illinois  courts. — Ilahm 
V.  Chicago.  B.  I.  &  P.  Ry.  Co.  (Mo.  App.)  570. 

*A  servant  does  not  assume  the  risk  incident 
to  incompetence  of  another  employ^  or  defect  in 
an  appliance  because  of  the  knowledge  of  the 
incompetence  or  defect,  unless  he  knew  or  should 
have  known  of  the  danger  incident  thereto.— El 
Paso  &  S.  W.  Ry.  Co.  v.  Smith  (Tex.  Civ.  App.) 
088. 

{   6.    —   Oontrlbntory      necUcenee       of 


*An  employe  held  justified  in  relying  on  the 
assumption  that  the  master  had  provided  a  rea- 
sonably safe  place  in  which  he  was  to  do  his 
work.— Monongahela  River  Consol.  Coal  & 
Coke  Co.  V.  Coleman  (Ky.)  8oO. 

*An  employe's  failure  to  see  may  involve 
negligence. — Monongahela  River  Consol.  Coal 
&  Coke  Co.  V.  Coleman  (Ky.)  850. 

•An  employer  who  fails  to  perform  the  stat- 
ator.v  duty  of  guarding  dangerous  machinery 
which  could  be  guarded  may  avail  himself  of  the 
contributory  negligence  of  an  employ^  injured 
by  coming  in  contact  with  the  machinery. — 
Hubs  v.  Heydt  Bakery  Co.  (Mo.)  63. 

•Where  an  employ^  knows  that  a  place  fur- 
nished by  the  employer  is  so  obviously  dan- 
gerous that  an  ordinarily  prudent  person  would 
not  remain  at  work  therein,  the  employ^,  if 
remaining,  is  guilty  of  contributx>ry  negligence. 
— Huss  V.  Heydt  Bakery  Co.  (Mo.)  63. 

A  railway  compfuiy  held  not  liable  tor  injury 
to  employ^  struck  by  a  train  while  on  the  track, 
where  the  injured  person  has  not  pxerci.sed  rea- 
sonable care  for  his  own  safety. — Houston  &  T. 
C.  R.  Co.  V.  Burnet  (Tex.  Civ.  App.)  404. 

{    7.    —   PlomdliiE> 

•Where  the  complaint  is  based  on  the  neg- 
ligence of  defendant's  superintendent  in  di- 
recting plaintiff  to  go  upon  a  pile  of  lumber  to 
work,  and  the  evidence  is  only  negligence  of  de- 
fendant in  failing  to  .floor  the  skids  on  which 
the  lumber  was  removed  from  its  mill,  the 
variance  or  departure  is  fatal. — Bryant  Lumber 
Co.  V.  Clifton  (Ark.)  210. 

E>vidence  that  a  turntable  was  defective  as  al- 
leged when  weighed  down  by  a  large  engine  as 
when  plaintiff  was  injured  held  to  support  the 
allegation  made.— Currie  v.  Missouri,  IL  &  T. 
Ry.  Co.  of  Texas  (Tex.)  1167. 

The  petition  of  a  servant  injured  throughthe 
negligence  of  another  servant  held  not  to  limit 
his  incompetency  to  drunkenness. — Kl  Paso  & 
S.  W.  Ry.  Co.  V.  Smith  (Tex.  Civ.  App.)  ^88. 

S  8.    — ^  Evidenoe. 

•In  an  action  for  injnries  to  an  employ^,  a 
verdict  tliat  the  employer  was  negligent,  and 
that  the  employ^  was  free  from  contributory 
negligence  and  did  not  assume  the  risk,  held 
authorized  by  the  evidence.— Ong  Chair  Co.  v. 
Cook  (Ark.)  203. 

•A  mine  inspector's  reports  as  to  the  dan- 
gerous condition  of  a  mine  before  an  explosion 
held  properly  admitted  in  evidence  in  an  ac- 
tion for  injury  caused  thereby. — Black  Diamond 
Coal  &  Mining  Co.  v.  Price  (Ky.)  345. 

•In  an  action  for  injuries  caused  by  a  mine 
explosion,  evidence  of  other  explosions  since 
the  accident  is  incompetent  for  any  purpose, 
and  its  admission  is  reversible  error. — Black 
Diamond  Coal  &  Mining  Co.  v.  Price  (Ky.)  343. 

•Evidence  in  an  action  for  injuries  to  a  serv- 
ant held  to  justify  a  peremptory  instruction  for 
defendant.— Peeno  v.  Overman-Schrader  Cord- 
age Co.  (Ky.)  349. 

Evidence  in  an  action  for  injuries  to  a  serv- 
ant held  to  show  that  the  master  could  not  have 


reasonably  anticipated  the  accident,  and  with 
ordinary  prudence  guarded  against  it. — Peeno  v. 
Overman-Schrader   Cordage   Co.    (Ky.)    349. 

•In  determining  whether  an  employi  was 
guiltjr  of  contributory  negligence  in  not  dis- 
covering a  defect  occasioning  an  injury  to  him, 
all  the  conditions  must  be  considered. — Monon- 
gahela River  Consol.  Coal  &  Coke  Co.  v.  Cole- 
man (Ky.)  850. 

•Evidence  held  insuflScient  to  show  the  in- 
jury to  a  servant  was  directly  caused  by  the 
master's  negligence.— Black's  Adm'r  v.  South- 
ern Ry.  Co.  in  Kentucky  (Ky.)  856. 

•Evidence  held  to  justify  an  inference  that  the 
defect  in  a  turntable  alleged  was  the  cause  of 
plaintiff's  accident. — Currie  v.  Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  (Tex.)  1167. 

That  a  section  foreman  attempted  to  re- 
move a  hand  car  from  a  track  in  front  of  an 
approaching  train  warrants  an  inference  that 
his  motive  was  to  prevent  a  derailment  of  the 
train.— Houston  &  T.  C.  R.  Co.  v.  Burnet  (Tex. 
Civ.  App.)  404. 

In  an  action  for  injnries  received  while  work- 
ing on  defendant's  coal  bin  in  the  night,  evi- 
dence held  sufficient  to  sustain  a  finding  that 
the  want  of  sufficient  li^ht  at  the  time  was  at 
least  a  concurring  proximate  cause  of  the  in- 
jury.—Chicago.  R.  1.  &  T.  Ry.  Co.  V.  Jackson 
(Tex.  Civ.  App.)  483. 

A  servant's  general  reputation  of  incompeten- 
cy is  admissible  to  charge  his  master  with  knowl- 
edge.—El  Paso  &  S.  W.  Ry.  Co.  v.  Smith  (Tex. 
Civ.  App.)  988. 

•Evidence  in  an  action  by  a  servant  to  recover 
for  injuries  held  to  show  that  the  proximate 
cause  was  the  removal  of  a  signal  to  prevent  en- 
gines and  cars  running  on  the  track  where  plain- 
tiff was  at  work.- El  Paso  &  S.  W.  Ry.  Co.  v. 
Smith  (Tex.  Civ.  App.)  988. 

•Evidence  of  incompetence  of  a  foreman  a 
year  before  the  occurrence  of  an  accident  tends 
to  show  incompetence  when  the  accident  occur- 
red.—EI  Paso  &  a.  W.  Ry.  Co.  v.  Smith  (Tex. 
Civ.  App.)  988. 

•Evidence  of  a  witness  in  an  action  by  a 
servant  to  recover  for  injuries  considered  and 
hcM  to  show  that  the  foreman  through  whose 
negliaence  plaintiff  was  injured  was  a  habitual 
drunkard.— El  Paso  &  S.  W.  Ry.  Co.  v.  Smith 
(Tex.  Civ.  App.)  988. 

S  9.    Trial. 

In  an  action  for  injuries  to  a  miner,  evidence 
held  to  require  submission  to  the  jury  of  the 
question  as  to  the  existence  of  a  partnership  be- 
tween defendants  and  whether  plantiS  was  em- 
ployed by  them  or  by  an  independent  contract- 
or.—E.  Smith  &  Son  v.  Garrison  (Ky.)  293. 

In  an  action  for  death  of  a  servant,  instruc- 
tion held  as  favorable  to  plaintiff  as  though  it 
bad  told  the  jury  that*  deceased  was  only  re- 
quired to  exercise  ordinary  care. — ^Jones'  Adm'r 
V.  Louisville  &  N.  R.  Co.  (Ky.)  865. 

•In  an  action  for  injuries  to  an  employ^,  an 
instruction  held  to  properly  submit  the  issue  of 
contributory  negligence.— Huss  v.  Heydt  Bak- 
ery Co.  (Mo.)  63. 

•In  an  action  for  injuries  to  an  employ?,  ntv 
instruction  relating  to  contributory  negligence 
held  proper  under  the  evidence. — Huss  v.  Heydt 
Bakery  Co.  (Mo.)  63. 

In   an  action  for   injuries  to  plaintiff  while 

working  in  defendant's  mill  by  a  pile  of  lumber 
falling  on  him,  instructions  held  not  misleading 
as  telling  the  jury  that  plaintiff  could  recover, 
if  the  pile  was  only  slightly  dangerous. — Rigsby 
v.  Oil  Well  Supply  Co.  (Mo.  AppO  1128. 


•Point  anjtotaisd.   8eo  ayllalnw. 
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*In  an  action  against  a  master  for  injuries 
to  a  servant  by  negligence  In  permitting  lum- 
ber to  be  carelessly  piled,  whether  the  inju- 
ries were  caused  by  defendant's  negligence  h^d, 
under  the  evidence,  for  the  jury. — Uigsby  v.  Oil 
Well  Supply  Co.  (Mo.  App.)  1128. 

*In  an  action  for  injuries  to  a  brakeman, 
plaintiff  held  neither  negligent  nor  to  have  as- 
sumed the  risk  as  a  matter  of  law. — Currie  v. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  (Tex.)  1167. 

An  instruction  held  erroneous  as  precluding  a 
recovery  in  case  plaintiff  had  been  injured  at 
some  other  time  or  place  than  that  in  contro- 
versy.—-Currie  v.  Missouri,  K.  &  T.  Ry.  (3o.  of 
Texas  (Tex.)  1167. 

*In  an  action  for  injuries  to  a  railroad  brake- 
man,  evidence  of  defendant's  negligence  held 
for  the  jury.— Currie  v.  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  (Tex.)  1167. 

♦An  instruction  that  if  a  turntable  by  which 
plaintiff  was  injured  was  hard  to  turn  because 
of  the  weight  of  the  engine  upon  it,  but  was 
not  defective,  he  could  not  recover,  heid  mis- 
leading.—Currie  v.  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  (Tex.)  1167. 

*Where  it  was  not  claimed  that  a  turntable 
was  out  of  repair,  except  in  that  it  was  un- 
suited  to  the  use  to  wh!cn  it  was  being  put,  an 
instruction  requiring  plaintiff  to  show  that  it 
was  defective  and  out  of  repair  hdd  misleading. 
—Currie  v.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
(Tex.)  1167. 

*In  an  action  for  injuries  to  a  servant  after 
the  passage  of  Laws  29th  Leg.  p.  386.  c.  16.3,  an 
instruction  on  assumed  risk  held  erroneous. — 
Currie  v.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
(Tex.)  1167. 

In  an  action  for  the  death  of  a  section  fore- 
man struck  by  a  train  wbile  attempting  to  re- 
move a  hand  car  from  a  track,  an  instruction 
held  proper— Houston  &  T.  0.  R.  Co.  v.  Bur- 
net (Tex.  Civ.  App.)  404. 

Evidence  in  an  action  for  the  death  of  a  sec- 
tion foreman  struck  by  a  train  while  attempting 
to  remove  a  hand  car  from  the  track  held  to 
warrant  a  charge  on  discovered  peril. — Houston 
&  T.  C.  R.  Co.  V.  Burnet  (Tex.  Civ.  App.)  404. 

In  an  action  against  a  railway  company  for 
the  death  of  a  section  foreman  struck  by  a 
train  while  attempting  to  remove  a  hand  car 
from  a  track,  held  a  question  for  the  jury  wheth- 
-er  he  violated  company  rules  governing  section- 
men.— Houston  &  T.  C.  B.  Co.  V.  Burnet  (Tex. 
<:iv.  App.)  404. 

Whether  a  section  foreman  struck  by  a  train 
while  attempting  to  remove  a  hand  car  from  a 
track  was  guilty  of  contributory  negligence  held 
a  question  for  the  jury. — Houston  &  T.  C.  R.  Co. 
V.  Burnet  (Tex.  CiT.  App.)  404. 

In  an  action  for  the  death  of  a  section  fore- 
man struck  by  a  train  while  attempting  to  re- 
move a  band  car  from  a  track  held  a  question 
■tor  the  jury  whether  the  operatives  of  the  train 
used  care  to  discover  the  section  crew  in  time 
to  stop  the  train.— Houston  &  T.  O.  R.  Co.  v. 
Burnet  (Tex.  Civ.  App.)  404. 

*An  instruction  on  assumption  of  risk  held 
not  erroneous  for  not  distinguishing  between 
the  risks  assumed  and  those  not  assumed.— At- 
chison, T.  &  8.  F.  Ry.  Co.  v.  Mills  (Tex.  Civ. 
App.)  480. 

*In  an  action  for  injuries  received  while  work- 
ing on  defendant's  coal  bin,  evidpnce  held  to 
warrant  submission  to  the  jury  of  the  issue  of 
•defendant's  negligence  in  not  furnishing  a  safe 
place  to  work— Chicago,  R.  1.  &  T.  Ry.  Co.  v. 
Jackson  (Tex.  Civ.  App.)  483. 

*In  an  action  for  injuries  received  while  work- 
ing Qn  defendant's  coal  bin,   whether  plaintiff 


was  negligent  held  properly  submitted  to  the 
jury.— Oiicago,  R.  I.  &  T.  Ry.  Ck*.  v.  Jackson 
(Tex.  Civ.  App.)  483. 

Where  plaintiff's  employment  was  that  of 
brakeman,  and  his  duties  were  solely  in  that 
capacity,  held,  that  the  jury  could  not  have 
been  misled  by  the  language  of  a  charge,  "en- 
gaged in  discharging  any  duty  in  the  capadty 
of  brakeman."— Missouri.  K.  &  T.  Ry.  Co.  v. 
Hendricks  (Tex.  Civ.  Ai)p.)  74.'>. 

'Where  a  sei-vant  is  injured  by  the  failure 
of  another  servant  to  give  a  pro^r  warning, 
if  the  insufficiency  of  the  warning  i«i  not  shown 
as  a  matter  of  law  by  the  evidence,  it  is  a 
question  for  the  jury.— E3  Pnso  &  S.  W.  Ry. 
Co.  v.  Smith  (Tex.  CiT.  App.)  988. 

•In  an  action  by  a  servant  to  recover  for  in- 
juries sustained  while  repairing  a  car,  a  request- 
ed instruction  as  to  negligence  held  properly  re- 
fused.—El  Paso  &  S.  W.  Ry.  Co.  v.  Smith  (Tex. 
Civ.  App.)  988. 

{10.  LlkbUitles    for    Injuries    to    third 
persons. 

*Where  a  railway  brakeman,  while  looking 
after  the  train,  assaulted  a  passenger  whom  he 
found  in  a  freight  car,  instead  of  in  the  passen- 
ger coach  where  he  should  have  been,  the  assault 
was  committed  within  the  scope  of  his  employ- 
ment, and  the  carrier  was  liable  for  his  act.— 
Keen  v.  St  Louis,  I.  M.  &  S.  R.  Co.  (Mo.  App.) 
1125. 

In  an  action  against  a  railroad  for  the 
death  of  an  employ^  of  another  railroad  com- 
pany, a  charge  held  to  properly  submit  the  issue 
of  negligence.— El  Paso  &  S.  W.  R.  Co.  v.  Murtl.- 
(Tex.  Civ.  App.)  998. 

*A  petition  for  assault  by  defendant's  servants 
by  alleging  the  assault  was  authorized  by  de- 
fendant hflil  to  state  a  cause  oi  action.— iJout- 
well  v.  Mediin  Milling  Go.  (Tex,  Civ.  App.) 
1025. 

MASTERS  IN  CHANCERY. 

Conclusiveness  of  findings,  see  "Appeal  and  Er- 
ror," §  25. 

MEASURE  OF  DAMAGES. 

See  "Damages,"  8  4. 

For  delay  in  transportation  of  live  stock,  see 
"Carriers,"  {  3. 

For  ejection  of  passenger,  see  "Carriers."  $  14. 

For  failure  to  deliver  telegram,  see  "Telegraphs 
and  Telephones,"  §  2. 

For  loss  of  or  injury  to  shipment,  see  "Car- 
riers," {  2. 

For  pollution  of  water  course,  see  "Waters  and 
Water  Courses,"  g  1. 

MECHANICS'  LIENS. 

Harmless  error  in  exclusion  of  evidence  in  ac- 
tion to  enforce,  see  "Appeal  and  Error,"  {  26. 

Matters  concluded  by  judgment  foreclosing  me- 
chanic's lien,  see  "Judgment,"  g  8. 

i    1.    Rlglit  to  lien. 

•Under  Kirby's  Dig.  ||  4970,  4975,  relating  to 
mechanics'  liens,  held  that  a  subcontractor  is 
not  hound  by  stipulation  against  the  filing  of 
liens,  unless  he  had  actual  notice  thereof.— -Cost 
y.  Newport  Builders'  Supply  &  Hardware  Co. 
(Ark.)  509. 

•In  an  action  to  enforce  a  mechanic's  lien, 
held,  that  defendant's  claim  that,  after  abandon- 
ment of  the  contract,  he  had  completed  the 
buildinf^,  paying  therefor  a  larger  sum  than 
named  m  the  contract,  was  no  defense.— Cost  y. 


•Point  nnnotnted.   Boo  ayUnlnw. 
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Newiwrt    Builders'    Supply   &   Hardware   Co. 
(Ark.)  509. 

{   2.    Eaforeement. 

Under  Kirby's  Dig.  S  4075,  held,  that  defend- 
ant in  an  action  to  enforce  a  mechanic's  lien 
might  show  that  the  amount  paid  direct  to  the 
contractor  was  used  in  paying  for  labor  and  ma- 
terial.— Cost  V.  Newport  Builders'  Supply  & 
Hardware  Co.  (Ark.)  509. 

In  an  action  to  enforce  a  mechanic's  lien,  in- 
struction held  properly  refused  on  the  ground 
of  the  absence  of  evidence.— Cost  v.  Newport 
Builders'  Supply  &  Hardware  Co.  (Ark.)  500. 

MEDICAL  BOOKS. 

Admissibility  in  evidence,  see  "Evidence,"  S  7. 


MEETINGS. 


Of  municipal  council,  see 
tions,"  i  3. 


'Municipal  Corpora- 


MEMBERSHIP. 

In  beneficial  association,  see  "Beneficial  Associa- 
tions." 

MEMORANDA. 

Required   by   statute   of   frauds,   see   "Frauds, 
Statute  of,"  §  2. 

MENTAL  SUFFERING. 

As  element   of  damages  for  failure  to  deliver 
telegram,   see   "Telegraphs   and   Telephones," 


MERGER. 

1  in  judgment 

MINES  AND  MINERALS. 


Of  cause  of  action  in  judgment,  see  "Judgment," 
i  7. 


Applicability  of  instructions  to  case  in  action  for 
injuries  to  miner,  see  "Trial,"  $  9. 

Liability  of  mine  owner  for  injuries  to  servant, 
see  "Master  and  Servant,"  §§  2,  5,  8,  9. 

S    I.   Public  mineral  lands. 

*The  disconnected  markings  of  a  mining  claim, 
unaccompanied  by  work  and  without  actual  pos- 
session, are  insuflicient  to  constitute  a  location. 
—Ware  v.  White  (Ark.)  831. 

•Rev.  St.  U.  S.  i  2324  [U.  S.  Cohip.  St.  1901, 
p.  142G],  relating  to  location  of  mining  claims, 
held  mandatory.— Ware  v.  White  (Ark.)  831. 

Possession  of  a  mining  claim  and  performing 
the  necessary  work  held  to  entitle  the  claimant 
to  amend  his  location,  in  the  absence  of  inter- 
vening rights.- Ware  v.  White  (Ark.)  831. 

*The  requisite  amount  of  assessment  work 
having  been  done  on  a  mining  claim,  held,  that 
claimants  might  amend  their  location  notice. — 
Ware  v.  White  (Ark.)  831. 

*A  mining  claim  held  not  subject  to  location 
or  relocation  where  it  was  in  possession  of  per- 
sons who  had  done  the  requisite  amount  of  as- 
sessment work.— Ware  v.  White  (Ark.)  831. 

•In  proceedings  to  determine  the  right  to  a 
mining  claim,  pleadings  held  to  show  an  action 
of  ejectment,  and  not  a  suit  in  equity  to  confirm 
title,  under  Kirky's  Dig.  c.  25. — Ware  v.  White 
(Ark.)  831. 

•Possession  and  improvement  of  mining  claim 
held  to  raise  a  presumption  that  the  posses- 
vion  is  rightful.— W^are  y.  White  (Ark.)  831. 


An  adverse  suit  under  Rev.  St  U.  S.  {  232G 
[U.  S.  Comp.  St.  1901,  p.  1430],  to  determine 
right  of  possession  of  mining  claim,  held  to  be 
a  law  action.— Ware  ▼.  White  (Ark.)  831. 

*In  a  proceeding;  to  determine  the  question 
of  right  to  possession  of  a  mining  claim  on  cot- 
ernment  land,  evidence  held  insufficient  to  show 
that  plaintiffs  had  done  the  requisite  assessment 
work  under  their  location. — Ware  v.  White 
(Ark.)  831. 

f   2.     Title,   oonTeyanoea,   and   eontraeta. 

An  assignment  of  a  permit  to  drill  a  well 
held  not  to  be  without  consideration. — Shannon 
v.  Mastin  (Mo.  App.)  1116. 

The  assignee  of  a  permit  to  drill  a  well  held 
not  to  be  a  purchaser  at  his  own  peril. — Shan- 
non  V.  Mastin  (Mo.  App.)  IIIS. 


MINORS. 


See  "Infants." 


MISLEADING  INSTRUCTIONS. 

See  "Trial,"  S  8. 

MISREPRESENTATION. 

See  "False  Pretenses" ;   "Fraud." 
Affecting  insurance,  see  "Insurance,"  {  13. 


MISTAKE. 

Effect  on  limitation,  see  "Limitation  of  Actions." 
§2. 

In  conveyance*,  eontracit.  or  other  trantactiona. 
See  "Acknowledgment,"  f  1 ;  "Bills  and  Notes," 

«2. 
Payment  of  note,  see  "Bills  and  Notes,"  {  3. 


MITIGATION. 

action  for  assault 
•J  1. 

MODIFICATION. 


Of  damages  in  action  for  assault,  see  "Assault 
and  Battery,"  {  1. 


Of  judgment  or  order  on  appeal,  see  "Appeal 
and  Error,"  {  29. 

MONEY  PAID. 

Applicability  of  instructions  to  case,  see  "Trial," 
i  9. 

MONEY  RECEIVED, 

Recovery  of  payment  in  general,  see  "Payment," 

i  2. 
Recovery  of  tax  paid,  see  "Taxation,"  |  6. 

MONOPOLIES. 

I   1.    Tmata  and  other  oombinatlona  la 
reatraint  of  trade. 

•A  contract  held  neither  a  combination  of 
persons,  nor  a  monopoly,  nor  a  conspiracy  in  re- 
straint of  trade,  within  the  meaning  of  the  act 
of  1903.  Gen.  Laws  1903,  p.  119.  c.  94.— For- 
rest Photographic  Co.  v.  Hutchinson  Grocery 
Co^,  (Tex.  Civ.  App.)  768. 


*  Point  annotated.   See  syllalma. 
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MORTGAGES. 

By  OP  to  infants,  see  "Infants,"  §  1. 

ConTersion  of  mortgaged  property,  see  "Trover 
and  Conversion,"  i  2. 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances," {  1. 

Of  personal  property,  see  "Chattel  Mortgages." 

Parol  evidence,  see  "Evidence,"  8  0. 

Presentation  in  lower  court  of  grounds  for  re- 
view in  action  to  enforce  equitable  mortgages, 
see  "Appeal  and  EJrror,"  §  5. 

I    1.    Keqnlsltes  and  Talldity. 

*In  a  suit  by  a  former  slave  against  the  son 
of  his  former  master  for  redemption  of  certain 
property,  evidence  held  to  sustain  finding  that 
conveyance  absolute  in  form  was  in  fact  a  mort- 
gage.—Frazier  V.  Frazier  (Ky.)  880. 

That  a  mortgage  failed  in  legal  effect  for  ob- 
scurity in  the  designation  of  the  grantee  held 
not  to  defeat  the  equitable  quality  of  the  lien 
on  proof  as  to  who  was  intended  to  be  benefited 
by  the  mortgage.— Stark  v.  Kirkley  (Mo.  App.) 
625. 

{  2.     Constniotlon  and  operation. 

Under  Rev.  St.  1899,  $  924  [Ann.  St  1906.  p. 
846],  plaintiffs  in  an  action  to  enforce  equitable 
mortgages  against  the  mortgagor's  purchasers 
held  to  have  proved  that  the  purchase  was  made 
with  knowledge  of  their  rights.— Stark  v.  Kirk- 
ley (Mo.  App.)  625. 

{  3.     Payment    or    performaaoe    of    con- 
dition,  release,    and    satisfaction. 

Evidence  held  to  sustain  a  finding  that  a  debt- 
or offered  to  pay  the  interest  and  all  costs  un- 
der the  deed  of  trust  under  which  sale  was 
made  for  default  in  interest.— Potter  v.  Scbaf- 
fer  (Mo.)  60. 

Unless  precluded  by  the  specific  terms  of  a 
deed  of  trust,  the  debtor  may  stop  a  sale  there- 
under for  default  in  interest  before  sale  by  pay- 
ing or  tendering  the  Interest  and  costs. — Potter 
v.  Schaffer  (Mo.)  60. 

Where  a  debtor  offers  to  pay  a  debt  and  has 
cash  with  which  to  pay,  and  the  creditor  refuses 
to  receive  payment,  the  debtor  need  not  count 
out  the  exact  amount  of  the  debt.— Potter  v. 
Schaffer  (Mo.)  60. 

In  an  action  to  redeem  from  a  foreclosure  sale 
for  default  in  interest  held  plaintiff  need  only 
show  an  offer  l)efore  tlie  sale  to  pay  the  accrued 
interest  and  costs.— Potter  v.  Schaffer  (Mo.)  60. 

{  4.    Foreelomire   by   ezerolee    of   power 
of  sale. 

A  trustee  held  authorized  to  sell  under  a  power 
of  sale  in  a  trust  deed,  although  the  owner  of 
the  property  had  died.— Taylor  v.  Williams 
(Tex.)  815. 

*A  power  of  sale  in  a  deed  of  trust  is  not  re- 
volved by  the  death  of  the  mortgagor  after  con- 
veyance to  a  third  person. — Taylor  v.  Williams 
(Tex.)  815. 

S  5.     Foreolosnre  by  action. 

A  grantee  is  entitled  to  the  benefit  of  an  ex- 
tension of  time  of  payment  of  a  mortgage  on 
the  land  conveyed,  made  to  the  grantor,  though 
the  grantee  was  not  a  party  to  the  contraci 
therefor.— Kelsey  v.  Collins  (Tex.  Civ.  App.)  793. 

{   6.    Redemption. 

'Plaintiff  held  not  guilty  of  laches  barring  an 
action  to  redeem  land  sold  on  foreclosure. — Pot- 
ter V.  Schaffer  (Mo.)  60. 

Matters  to  be  considered  in  an  action  to  re- 
deem land  sold  under  a  junior  deed  of  trust  to 
the  cestui  que  trust  in  determining  the  amount 
to  be  paid  to  redeem  stated. — Potter  v.  Schaffer 
(Mo.)  60. 


•Where  on  redemption  of  land  sold  on  fore- 
closure defendant  is  allowed  interest  on  thi> 
amount  due,  he  is  not  entitled  to  the  rents  and 
profits  while  in  possession. — ^Potter  v.  Sciiaffer 
(Mo.)  60. 

Rev.  St  1899,  {  4343  et  seq.  [Ann.  St.  1906, 
p.  2390],  held  not  to  provide  an  exclusive  remedy 
for  the  redemption  of  land  sold  to  the  cestui  que 
trust.— Potter  v.  Schaffer  (Mo.)  60. 

•Facts  essential  to  a  redemption  from  a  fore- 
closure where  the  debtor  tendered  the  interest 
and  costs  before  the  sale  stated. — Potter  v.  Schaf- 
fer (Mo.)  60. 

MOTIONS. 

Relating  to  pleadings,  see  "Pleading,"  {  6. 

For  particular  purposes  or  relief. 

Arrest  of  judgment  in  criminal  prosecutions,  see 
"Criminal  Caw,"  S  27. 

Continuance  in  civil  actions,  see  "Continuance." 

Direction  of  verdict  in  civil  actions,  see  "Trial," 
I  6. 

New  trial  in  civil  actions,  see  "New  Trial."  {  2. 

New  trial  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  i  27. 

Opening  or  setting  aside  default  judgment,  see 
''Judgment,"  (  1. 

Quashing  or  vacating  execution,  see  "Execu- 
tion," 1  1. 

Striking  out  evidence,  see  "Trial,"  {  3. 

Vacation  of  judgment,  see  "Judgment,"  {  5. 

MOTIVE. 

Evidence  of  in  criminal  prosecution,  see  "Ilom- 
icide,"  I  5. 

MULTIPLICITY  OF  SUITS. 

Jurisdiction  of  equity  to  avoid,  see  "Equity," 
§  1. 

MUNICIPAL  CORPORATIONS. 

See  "Counties":  "Schools  and  School  Dis- 
tricts," i  1;    "Towns." 

Admissibilitv  of  ordinances  in  evidence,  see 
"Evidence,"   S  8. 

Criminal  jurisdiction  of  municipal  courts,  see 
"Criminal  Law,"  i  3. 

Exercise  of  power  of  eminent  domain,  see  "Em- 
inent Domain." 

Joinder  of  causes  of  action  on  tax  bills,  see  "Ac- 
tion," f  2. 

Iaws  impairing  obligation  of  contract  right  to 
use  street,  see   "Constitutional   Law,"   §   6. 

Municipal  courts,  see  "Courts."  jl§  1,  2. 

Ordinances  relating  to  intoxicating  liquors,  see 
"Intoxicating  Liquors." 

Prohibiting  prosecution  under  municipal  ordi- 
nance, see  "Prohibition."  §  1. 

Quo  warranto  to  test  validity  of  incorporation, 
see  "Quo  Warranto,"  §  1. 

Restraining  erection  of  building  in  violation  of 
city  regulations,  see  "Injunction,"  S  1. 

Street  railroads,  see  "Street  Railroads." 

"Tax  rate  of  municipal  corporation  as  basis  for 
taxation  of  another  municipality  annexc<l 
thereto,  see  "Taxation,"  §  4. 

Water  supply,  see  "Waters  and  Water  Courses," 
I  2. 

i   1.    Creation,       alteration,       existence, 
and  dlssolntlon. 

Under  Rev.  St.  1899,  §  6004  [Ann.  St.  190(?. 
p.  3032].  held,  that  the  county  court  exceeded 
Its  jurisdiction  by  including,  within  the  Iwund- 
aries  of  an  incorporated  town  certain  farm 
lands. — State  ex  inf.  Rosenberger  v.  Town  of 
Bellflower  (Mo.  App.)  117. 


*Folat  annotated.    See  ayllabiM. 
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•A  judgment  <rf  the  county  court  incorporat- 
ing a  town  held  conclusive  only  where  the  court 
acted  within  its  jurisdiction.— State  ex  inf.  Kos- 
enl>erger  t.  Town  of  Bellflower  (Mo.  App.)  117. 

§   2.    OoTemmental    poirers    and    fnao- 
tlona  In  (eneral. 

An  ordinance  of  the  cily  of  Carthage  reauir- 
ing  a  permit  from  the  city  clerk  before  mating 
excavation  held  not  a  delegation  of  legislative 
power  to  the  clerk. — City  of  Carthage  v.  Gamer 
^o.)  621. 

f  3.     Prooeedlngrs    of    oonnoll    or    other 
Kovemlnc  body. 

Laws  1903,  pp.  70,  71  (Ann.  St  1900,  §§ 
6480,  6501),  construed  and  a  minority  of  the 
common  council  of  a  city  of  the  second  class 
hM  authorized  to  adjourn  to  a  date  -fixed. — 
Rackliffe  v.  Duncan  (Mo.  App.)  1110. 

{   4.    Officers,  agemta,  and  employes. 

An  ordinance  construed  as  to  the  compensa- 
tion intended  to  be  allowed  delinquent  tax  col- 
lectors.—City  of  Covington  v;  Zeisz  (Ky.)  349. 

A  petition  by  an  officer  suing  for  commissions 
must  show  what  he  did,  and  disclose  the  facts 
entitling  him  thereto.— City  of  Covington  v. 
Zeisz  (Ky.)  349. 

(   5.    Pnltlio  ImproTememts. 

Establishment  and  meuntenance  tor  more  than 
15  years  of  improvements  on  lots  adjacent  to 
ungraded  street  held  not  to  estop  the  city  from 
sabaeguently  changing  the  grade  without  com- 
pensating the  owners  for  damages  sustained. — 
City  of  Owensboro  v.  Hope  (Ky.)  873. 

♦Lot  owner  held  not  entitled  to  recover  from 
city  consequential  damages  to  lot  adjacent  to 
street  because  of  original  grading  of  the  street, 
when  not  done  negligently. — City  of  Owensboro 
V.  Hope  (Ky.)  873. 

The  construction  of  a  sewer  in  front  of  de- 
fendant's residence  for  the  first  time  held  to  be 
an  "original  improvement,"  within  Ky.  St. 
1903,  SS  3100,  3105.— Thomas  v.  Woods  (Ky.) 
878. 

Under  Ky.  St.  1903,  i  3100,  where  only  three 
days  intervene  between  the  passage  of  an  ordi- 
nance in  the  two  branches  of  the  council,  the 
ordinance  was  void.— Thomas  v.  Woods  (Ky.) 
878. 

Ky.  St.  1003,  IS  3564,  3566,  3567,  3571,  3572, 
when  considered  in  connection  with  section 
3564  as  originally  enacted,  and  the  amendment 
by  March  24,  1894  (Acts  1894,  p.  350,  c.  114, 
{  6),  held  not  to  authorize  a  municipality  to  as- 
sess for  a  street  improvonent  a  street  car 
franchise  to  operate  a  line  in  the  center  of  the 
street  improved.— City  of  Maysville  v.  Mays\-ille 
St  R.  &  Transfer  Co.  (Ky.)  960. 

•Where  the  advertisement  for  bids  for  the 
construction  of  a  sidewalk  was  published  for 
seven  days  consecutively  in  a  newspaper  not  is- 
sued on  Sunday,  except  that  a  Sunday  interven- 
ed between  the  last  two  insertions  of  the  adver- 
tisement, the  publication  waR  sufficient  to  give 
a  week's  notice. — City  of  Mexico  v.  Lakenan 
(Mo.  App.)  141. 

Where  the  same  kind  of  a  sidewalk  and  of  the 
same  dimensions  was  to  be  laid  in  front  of  two 
lots,  the  estiniote  of  the  city  engineer  of  the  cost 
of  the  sidewalk  was  sufficient,  though  it  was  not 
separately  made  for  each  lot. — City  of  Mexico 
V.  Lakenan  (Mo.  App.)  141. 

An  estimate  of  the  cost  of  a  E^idewalk  held 
made  as  required  by  Rev.  St  1899,  8  58.">8  [Ann. 
St  1906,  p.  2962],  before  the  letting  of  the  con- 
tract for  the  construction  of  the  walk.— City  of 
Mexico  V.  Lakenan  (Mo.  App.)  141. 

Resolutions  for  the  construction  of  a  sidewalk 
held  not  invalid  as  being  resolutions  for  the  re- 


construction of  a  sidewalk, — City  of  Mexico  t. 
[jakenan  (Mo.  App.)  141. 

Under  Rev.  St.  1899,  g  5803  [Ann.  St.  1900. 
p.  2970],  resolutions  of  a  city  for  the  construc- 
tion of  sidewalks  hdd  not  to  affect  the  validity 
of  tax  bills  issued  for  the  cost  of  the  work,  be- 
cause the  owners  of  the  property  were  notified 
that  if  they  failed  to  build  the  walks  the  city 
would  build  them.— City  of  Mexico  v.  .Lakenan 
(Mo.  App.)  141. 

In  an  action  on  tax  bills  issued  for  the  cost 
of  the  construction  of  sidewalks,  certain  evi- 
dence held  inadmissible  in  the  absence  of  an 
averment  of  fraud. — City  of  Mexico  v.  Lakenan 
(Mo.  App.)  141. 

In  an  action  on  tax  bills  issued  for  the  cost 
of  the  construction  of  a  sidewalk,  the  exclusion 
of  the  details  of  facts  which  the  engineer  took 
into  consideration  in  making  an  estimate  of  the 
cost  held  proper  under  the  issues. — City  of  Mex- 
ico V.  Lakenan  (Mo.  App.)  141. 

Rev.  St.  1889,  i  5863  [Ann.  St  1906,  p.  29701. 
held  not  to  require  a  party  suing  on  a  tax  bill 
issued  for  the  cost  of  the  construction  of  a  side- 
walk to  attach  to  his  petition  or  embody  there- 
in a  statement  of  the  items  of  expense  for  the 
various  kinds  of  labor  and  material  used  in  build- 
ing the  walk.— City  of  Mexico  v.  Lakenan  (Mo. 
App.)  141. 

*A  petition  in  an  action  on  tax  bills  issued 
for  a  street  improvement  held  to  state  a  cause  of 
action  as  against  a  demurrer. — City  of  Mexico 
V.  Lakenan  (Mo.  App.)  l4l. 

It  is  not  permissible  for  an  owner  to  show  in 
defense  to  a  tax  bill  issued  for  the  cost  of  the 
construction  of  a  sidewalk  that  the  pro])erty  re- 
ceived no  benefit  from  the  construction.— City  of 
Mexico  V.  Lakenan  (Mo.  App.)  141. 

Under  Rev.  St.  1899,  §  5863  [Ann.  St  1906. 
p.  2970],  a  tax  bill  issued  for  the  cost  of  the 
construction  of  a  sidewalk  pursuant  to  an  ordi- 
nance held  not  required  to  recite  the  giving  of 
notice  to  the  lot  owners,  as  prescribed  in  the 
ordinance. — City  of  Mexico  v.  Lakenan  (Mo. 
App.)  141. 

An  ordinance  for  the  construction  of  side- 
walks in  front  of  lots  held  not  invalid  because 
it  failed  to  give  the  Christian  names  of  the  own- 
ers.—City  of  Mexico  V.  Lakenan  (Mo.  App.)  141. 

•Under  Rev.  St  1899,  {  5859.  a.s  amended  by 
Laws  1901,  p.  Cm  (Ann.  St.  1900.  p.  2967),  a 
resolution  providing  for  the  grading  and  paving 
of  a  street  need  not  contain  a  description  of 
the  work  required  to  bring  the  street  to  the 
established  grade. — City  of  Lexington  ex  rel. 
Menefee  v.  Commercial  Bank  (Mo.  App.)  1095. 

A  city  governed  by  Rev.  St.  1899,  S  5859,  as 
amended  by  Laws  1901,  p.  65  (Ann.  St  1906, 
p.  2967),  held  authorized  on  the  successful  bidder 
failing  to  execute  a  contract  to  readvertise  for 
bids  for  a  street  improvement  without  first 
adopting  a  new  resolution  therefor. — City  of  Lex- 
ington ex  rel.  Menefee  v.  Commercial  Bank 
(Mo.  App.)  1095. 

Under  Rev.  St.  1899,  i  5859.  as  amended  by 
Laws  1901,  p.  6.")  (Ann.  St.  1906,  p.  2907).  a 
resolution  providing  for  a  street  improvement 
held  sufficient  to  authorize  the  letting  of  a  con- 
tract for  the  grading  and  paving  of  a  street  for 
a  lump  sum  and  the  levying  of  one  ai^essment 
for  the  entire  work. — City  of  Lexington  ex  rel. 
Menefee  v.  Commercial  Bank  (Mo.  App.)  1095. 

A  condition  of  a  deed  to  a  city  for  the  pur- 
pose of  widening  a  street  that  Uie  ci^  would 
pave,  gutter,  ana  curb  the  street,  and  keep  the 
same  in  repair,  is  inoperative  to  exempt  an 
owner  from  special  assessments  for  improve- 
ment of  the  street— Rackliffe  v.  Duncan  (Mo. 
App.)  1110. 
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Goibine  and  ^ttering  held  reconstruction 
work,  and  not  repair  work  within  Rev.  St.  1889, 
i  5681  (Ann.  St.  1906.  p.  2892).— RackUtCe  v. 
Duncan  (Mo.  App.)  1110. 

i  6.    Police  pwwer  and  resnlatloiu. 

The  procedure  for  the  prosecution  of  misde- 
meanors, or  violations  of  city  ordinances  in  the 
police  court  is  similar  to  that  for  the  prosecu- 
tion of  misdemeanors  in  justice  courts;  no  in- 
dictment being  necessary  in  the  i>olice  court  un- 
der the  express  provisions  of  Kirby's  Dif;.  S 
2482,  and  no  written  information  or  pleadings 
being  required  in  either  court  under  sections 
2483  and  2495,  and  the  proceediugs  in  such  cas- 
es are  not  very  narrowly  scrutinized  in  matter 
of  form.— Burrow  v.  City  of  Hot  Springs  (Ark.) 
823. 

So  much  of  Kirby's  Dig.  8  5438,  giving  mu- 
nicipal corporations  power  to  regulate  drummers 
as  relates  to  the  regulation  of  "drumming  for 
doctors"  refers  to  its  regulation  in  some  other 
way  than  that  designated  under  the  Oantt  law 
(Kirby's  Dip.  S§  5246-5200),  which  prohibits 
such  drumming  absolutely,  and  expressly  repeals 
all  laws  in  conflict  with  It— Burrow  v.  City  of 
Hot  Springs  (Ark.)  823. 

Under  Kirby's  Dig.  «i  5460-5404,  held,  that 
a  city  council  could  pass  an  ordinance  making 
it  a  misdemeanor  for  a  physician  to  solicit  pa- 
tients through  a  drummer. — Burrow  v.  City  of 
Hot  Springs  (Ark.)  823. 

•Under  their  police  powers,  municipalities 
held  authorized  to  enact  regulations  to  prevent 
fires  and  protect  property,  providing  the  regu- 
lations are  reasonable. — O'Bryan  v.  Highland 
Apartment  Co.  (Ky.)  257. 

•Certain  sections  of  a  city  building  ordinance 
enacted  for  fire  protection  held  required  to  be 
construed  together,  and  a  certain  section  author- 
izing certain  buildings  held  subject  to  the  con- 
ditions in  other  sections. — O'Bryan  v.  Highland 
Apartment  Co.  (Ky.)  257. 

•A  party  failiuf;:  to  fully  exhibit  the  facts  on 
applying  for  a  building  permit  held  not  entitled 
to  complain  of  the  revocation  of  a  permit  grant- 
ed in  violation  of  the  law.— O'Bryan  v.  High- 
land Apartment  Co.  (Ky.)  257. 

•Under  Ky.  St.  1903,  {  28(11,  giving  the  board 
of  public  safety  exclusive  control  of  the  depart- 
ment of  buildings,  the  board  held  authorized  to 
direct  the  cancellation  of  a  permit  granted  in 
violation  of  a  building  ordinance,  notwithstand- 
ing work  has  been  commenced  thereon.— O'Bry- 
an V.  Highland  Apartment  Co.  (Ky.)  257. 

Certain  building  regulations  enacted  for  fire 
protection  held  not  unreasonable.— O'Bryan  v. 
Highland  Apartment  Co.   (Ky.)  257. 

An  ordinance  of  the  city  of  Carthage  regu- 
lating excavation  made  in  the  city  streets  held 
not  repugnant  to  the  legislative  policy  of  the 
state  as  manifested  by  Rov.  St.  1899,  c.  12,  art 
6  [Ann.  St.  190<>,  pp.  102.-)-1033],  relating  to  the 
incorporation  of  telephone  companies,  and  their 
rights,  duties,  etc.,  under  the  statute. — City  of 
Carthage  t.  Gamer  (Mo.)  521. 

•In  a  prosecution  of  employes  of  a  telephone 
company  for  making  excavation  in  the  street 
without  a  permit,  an  ordinance  requiring  such 
permit  held  not  an  unreasonable  police  regula- 
tion of  the  use  of  the  streets. — City  of  Carthage 
V.  Gamer  (Mo.)  521. 

A  corporation  must  exercise  its  charter  and 
franchise  rights  subject  to  the  reasonable  police 
regulation  of  the  city  and  a  charter  or  contract 
with  the  city  undertaking  to  abrogate  or  abridge 
its  police  power  in  its  charter  is  void  in  so  far  as 
it  infringes  upon  the  exercise  of  that  power. — 
Ci^  of  Carthage  t.  Garner  (Mo.)  521. 


Under  Rev.  St  f  I  5957,  0958,  5904  (Ann.  St. 
1906,  pp.  8009,  3010,  3013),  an  ordinance  forbid- 
ding the  construction,  or  maintenance  of  smoke- 


stacks less  than  50  feet  high  held  not  palpably 
invalid  so  as  to  authorize  the  issuance  of  a 
writ  prohibiting  a  prosecution  thereunder. — 
State  ex  rel.  Hainsworth  v.  Shannon  (Mo.  App.) 
1097. 

{  7.    TTse  and  rcEnlatlon  of  pnbUo  pla- 
ces,   property,    and    worka. 

It  is  error  to  instruct  that  the  law  only  re- 
quires a  railroad  company  to  leave  a  suitable 
passway  for  public  travel  at  or  within  a  reason- 
able distance  from  where  an  embankment  cross- 
es a  street — Widtliffe  t.  Illinois  Cent  R.  Co. 
(Ky.)  243. 

By  the  direct  provisions  of  Rev.  St  1899,  $ 
.18:^7  [Ann.  St  1906,  p.  2951],  the  council  of 
cities  of  the  third  class  may  enact  proper  legis- 
lation to  regulate  the  erecting  of  telephone,  tele- 
graph, and  electric  light  poles,  and  the  making 
of  excavation  in  any  street,  alley,  etc.,  in  the 
city.— City  of  Carthage  v.  Gamer  (Mo.)  521. 

•Rule  declared  in  an  ordinance  requiring  ve- 
hicles to  turn  to  the  right  held  same  as  Rev.  St. 
lSf>9,  S  94.58  [Ann.  St  1906,  p.  4344]  and  ex- 
plained.— Harmon  v.  Fowler  Packing  Co.  (Mo. 
App.)  610. 

The  fact  that  a  collision  between  vehicles  oc- 
curred held  to  support  an  inference  of  negli- 
gence in  the  particular  case.— Harmon  v.  Fowler 
Packing  Co.  (Mo.  App.)  610. 

i  8.     Torts. 

•The  city  has  control  of  the  streets,  and  owes 
a  duty  to  the  public  to  keep  them  in  reasonably 
safe  condition,  and  it  is  liable  for  damages  re- 
sulting from  its  failure  to  do  so. — City  of  Car- 
thage v.  Gamer  (Mo.)  521. 

•A  city  In  closing  a  street  to  Improve  it,  and 
thereby  rendering  it  dangerous  to  travelers, 
held  required  to  exercise  ordinary  care  to  pro- 
vide adequate  danger  signals  to  warn  travelers. 
— Ahlfeldt  v.  City  of  Mexico  (Mo.  App.)  122. 

In  an  action  against  a  city  for  injuries  to  a 
traveler,  certain  evidence  held  admissible  as  bear- 
ing on  the  question  of  reasonable  care  on  the 
part  of  the  city  and  on  the  question  of  contrib- 
utory negligence  of  the  traveler. — ^Ahlfeldt  v. 
City  of  Mexico  (Mo.  App.)  122. 

In  determining  whether  a  city  closing  a  street 
while  improving  it  exercised  proper  care  in  noti- 
fying the  public  of  the  danger,  the  questions  are 
what  an  ordinarily  prudent  person  would  do  un- 
der like  circumstances  toward  notifying  a  trav- 
eler, and  what  an  ordinarily  prudent  person 
would  understand  by  the  display  of  signals  in  a 
thoroughfare.— Ahlfeldt  v.  City  of  Mexico  (Mo. 
App.)  122. 

•Whether  a  city  closing  a  street  while  improv- 
ing it  exercised  ordinary  care  in  providing  ade- 
quate danger  signals  to  warn  travelers  of  the 
danger  held,  under  the  facts,  for  the  jury. — Ahl- 
feldt V.  City  of  Mexico  (Mo.  App.)  122. 

•Whether  a  traveler,  injured  while  driving  on 
a  city  street,  exercised  ordinary  care  after  dis- 
covering a  danger  signal  displayed  in  the  street 
held  for  the  jury.— Ahlfeldt  t.  City  of  Mexico 
(Mo.  App.)  122. 

S  9.     Ztsoal    management,    DnbUe    debt, 
■ecnritles,  and  taxation. 

In  an  action  against  a  city  to  cancel  a  tax 
levied  to  pay  a  water  company  for  water  rent, 
the  tax  collector  and  the  water  company  are  not 
necessary  parties  defendant — Repan  Land  Co. 
V.  City  of  Carthage  (Mo.  App.)  o89. 

A  tax  levied  by  a  city  to  pay  water  rents 
under  a  contract  with  a  water  company  which 
had  been  canceled  by  the  city  raises  a  cloud  on 
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the  title  of  property  assessed  which  the  owner 
has  a  right  to  nave  removed. — Rezan  Land  Co. 
V.  City  of  Carthage  (Mo.  App.)  589. 

MUNICIPAL  COURTS. 

See  "Courts,"  U  1,  2 ;   "Criminal  Law,"  {  3.  ^ 

MUTUAL  AID  SOCIETIES. 

See  "Beneficial  Associations." 

MUTUAL  BENEFIT  INSURANCE. 

See  "Insurance,"  $  13. 

NAMES. 

See  "Trade-Marks  and  Trade-Names." 
Of  corporations,'  see  "Corporations,"  i  3. 

"Georgia  Holland"  and  "Georgia  Harland" 
held  idem  sonans.— Ex  parte  Holland  (Tex.  Cr. 
App.)    1181. 

*The  common-law  rule  disregarding  the  middle 
initial  or  middle  name  of  a  party  to  an  instru- 
ment and  looking  alone  to  the  first  initial  or 
Christian  name  for  identification  held  to  have 
lost  much  of  the  reason  on  which  it  was  orig- 
inally based. — Wicker  v.  Jenkins  (Tex.  Civ. 
App.)  188. 

'Where  there  was  no  issue  as  to  the  identity 
of  a  person  who  executed  and  acknowledged  an 
instrument,  the  error  of  the  notary  in  writing 
both  in  the  signature  to  the  instrument  and  in 
the  certificate  of  acknowledgment  an  incorrect 
name  of  the  person  was  immaterial. — Taylor  v. 
Silliman  (Tex.  Civ.  App.)  1011. 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Courses." 

NECESSARIES. 

Liability  of  husband  for  necessaries  furnished 
wife,  see  "Husband  and  Wife,"  g  1. 

NEGLIGENCE 

Causing  death,  see  "Death,"  |  1. 
Measure  of  damages,  see  "Damages,"  S  4. 
Taking  case  or  question  from  jury,  see  "Trial," 

i  5. 

By  particular  classet  of  persont. 

See  "Carriers,"  §{  2,  4-14 ;  ""Municipal  Corpo- 
rations," §  8 ;   "Railroads,"  H  3-8. 

Assignee  for  benefit  of  creditors,  see  "Assign- 
ments for  Benefit  of  Creditors,    $  1. 

Elmployers,  see  "Master  and   Servant,"  §§  1-8. 

Signer  of  contract,  see  "Contracts,"  §  1. 

Telegraph  or  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  g  2. 

Condition  or  use  of  particular  species  of  prop- 
erty, works,  machinery,  or  other  instru- 
mentalities. 
See   "Electricity";     "Highways,"   {  3;    "Rail- 
road.s"    §§    3-8;     "Street    Railroads,"    §    1; 
Turnpikes  and  Toll  Roads,"  §  2. 
Demised  premises,  see  "Landlord  and  Tenant," 
i  3. 

Contrihutory  negligence. 
Applicability    of    instructions    on    contributory 

negligence  to  case,  see  "Trial."  {  9. 
Of  passenger,  see  "Carriers,"  §  13. 


Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  g  1. 

Of  person  killed  or  injured  by  operation  of  rail- 
road, see  "Railroads,"  gg  4-7. 

Of  servant,  see  "Master  and  Servant,"  gg  6-9. 

Of  shipper,  see  "Carriers."  g  2. 

Of  tenant,  see  "Landlord  and  Tenant,"  g  3. 

g  1.    Aots  or  omissions  oomstlttttlne  aeg- 
Ilcence. 

•"Negligence"  defined.— Schulte  v.  Louisville 
&  N.  R.  Co.  (Ky.)  941. 

I  2.    Proximate  eavae  of  iajary. 

'Where  an  act  of  negligence  has  been  com- 
mitted, resulting  in  damage,  the  party  commit- 
ting it  will  be  responsible  for  all  the  conse- 
quences that  naturally  and  reasonably  flow 
therefrom. — Louisville  &  N.  R.  Co.  v.  Daugherty 
(Ky.)  336. 

*There  can  be  no  recovery  on  account  of  the 
negligence  of  another  which  was  not  the  proxi- 
mate cause  of  the  injury  complained  of. — Hum- 
mer's Ex'x  T.  Louisville  &  N.  R.  Co.  (Ky.)  885. 

*One  guilty  of  negligence  held  liable  where 
from  the  situation  some  injuries  might  have 
been  sustained  as  the  natural  and  probable  re- 
sult of  the  negligent  act.-^Missouri,  K.  C.  &  T. 
Ry.  Co.  of  Texas  v.  Morgan  (Tex.  Civ.  App.) 
724. 

•Proximate  cause  is  that  which  in  a  natural 
(tnd  continuous  sequence  produces  the  event. — 
El  Paso  &  8.  W.  Ry.  Co.  v.  Smith  (Tex.  Civ. 
App.)  98& 

•"Proximate  cause"  defined.— San  Antonio  & 
A.  P.  Ry.  Co.  V.  Trigo  (Tex.  Civ.  App.)  1193. 

g  3.     Contrlbntorr   negUsenoe. 

It  is  not  the  duty,  as  a  matter  of  law,  of  one 
approaching  an  elevator  shaft  in  a  store  fur 
the  purpose  of  taking  the  elevator  to  stop  and 
investigate  as  to  whether  or  not  the  cage  is  in 
position.— Beal-Uoyle  Dry  Goods  Co.  v.  Carr 
(Ark.)  1053. 

•The  term  "contributory  negligence"  implios 
the  existenre  of  negligence  on  the  part  of  de- 
fendant.— Hummer's  Ex'x  v.  Louisville  &  X.  R. 
Co.  (Ky.)  885. 

•It  is  sufficient  if  an  infant  exercises  that 
degree  of  care  which  under  like  circumstances 
would  reasonably  be  expected  of  one  of  his 
years  and  capacity. — Vessels  v.  Metropolitan  St. 
Ry.  Co.  (Mo.  App.)  578. 

•The  doctrine  of  comparative  negligence  is 
not  recognized  in  Texas. — Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  Mills  (Tex.  Civ.  App.)  480. 

g    4.    Actions. 

In  an  action  for  injuries  through  falling  down 
an  open  elevator  shaft  in  defendant's  store 
building,  whether  plaintiff  was  negligent  in  fail- 
ing to  stop  when  approaching  the  shaft  in  order 
to  ascertain  whether  the  cage  was  in  position 
held,  under  the  evidence,  a  question  for  the  ju- 
ry.—Beal-Doylo  Dry  Goods  Co.  v.  Clarr  (Ark.) 
1053. 

In  an  action  for  injuries  through  falling  down 
an  open  elevator  shaft  in  defendant's  store 
building,  evidence  examined,  and  held  to  sup- 
port a  verdict  for  plaintiff. — Beal-Doyle  Dry 
Goods  Co.  V.  Carr  (Ark.)  1053. 

•Plaintiff  in  an  action  for  personal  injuries 
may  allege  negligence  in  general  terms,  and, 
under  this,  may  show  any  specific  acts  of  neg- 
ligence ;  but  if  he  alleges  specifically  the  acts 
constituting  the  negligence  complained  of,  he  can- 
not avail  himself  of  other  acts  not  alleged.— 
Edwards'  Adm'r  v.  Chesapeake  &  O.  Ry.  Co. 
(Ky.)  303. 

Contributory  negligence  must  be  pleaded,  and 
the  burden  of  proving  it  is  on  defendant. — 'Voa 
Trebra  v.  Laclede  Gaslight  Co.  (Mo.)  559. 
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•An  instruction  as  to  due  care  on  the  part 
of  an  infant  held  hannlcsw  error.— Vessels  t. 
Metropolitan  St.  Ry.  Co.  (Mo.  App.)  578. 

•Defendant  must  establish  contributory  neg- 
ligence.—Cartlich  T.  Metropolitan  St.  Ry.  Co. 
<Mo.  App.)  584. 

•Contributory  negligence  when  not  pleaded 
is  not  available  as  a  defense,  unless  plaintiff's 
evidence  aflBrmatively  shows  contributory  neg- 
ligence.— Collins  v.  Fillingbam  (Mo.  App.)  616. 

•In  an  action  for  negligence,  charge  held 
not  objectionable  as  authorizing  recovery  with- 
out regard  to  plaintiff's  care;  the  matter  of 
contributory  negligence  being  covered  by  a 
subsequent  paragraph.— St.  Louis  Southwestern 
Ry.  Co.  of  Texas  v.  Hawkins  (Tex.  Civ.  App.) 
736. 

•An  act  cannot  be  deemed  negligent  per  se, 
unless  it  can  be  said  without  hesitation  that  no 
careful  person  would  have  committed  it. — St. 
Louis  Southwestern  Ry.  Co.  of  Texas  v.  Haw- 
kins (Tex.  Civ.  App.)  738. 

•What  course  of  conduct  ought  to  be  pursued 
by  one  to  meet  the  requirement  of  ordinary 
«are  and  prudence  in  a  certain  situation  is  a  jury 
question ;  and  courts  will  rarely  atisume  to  say 
that  the  conduct  is  or  is  not  nealigence. — In- 
ternational &  G.  N.  R.  Co.  V.  Vallejo  (Tex. 
Civ.  App.)  1187. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 

NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  new  trial  in  civil  actions,  see  "New 

Trial,"  {  1. 
Ground  for  new  trial  in  criminal  prosecutions, 

see  "Criminal  Law,"  §  27. 

NEWSPAPERS. 

Construction  of  statutes  relating  to  sale  of  ob- 
scene newspapers,  see  "Statutes,"  S  3. 
Obscene  publications,  see  "Oliscenity." 
Publication  of  result  of  local  option  election, 
see   "Intoxicating  Liquors,"  S  2. 

NEW  TRIAL. 

Directing  new  trial  on  reversal,  see  "Appeal 
and  Error,"  {  29. 

Elxtent  of  review  on  appeal  from  do(;i8ion  on  mo- 
tion, see  "Appeal  and  Error,"  iS  21. 

In  criminal  prosecutions,  see  "Criminal  Law," 
§  27. 

Motion  for  new  trial  presenting  grounds  of  re- 
view, see  "(Criminal  I^w,"  i  30. 

Necessity  of  motion  for  purpose  of  review,  see 
"Appeal  and  Error,"  5  5. 

Opening  or  vacating  judgment,  see  "Judgment," 
i  5. 

Remand  by  appellate  court  for  new  trial,  see 
"Appeal  and  Error,"  f  29. 

Review  of  discretion  of  court,  see  "Appeal  and 
Error,"   §  24. 

4    1.     Oroniida. 

•To  obtain  a  new  trial  for  newly  discovered, 
evidence,  it  must  appear  that  diligence  has  been 
used ;  that  it  could  not  be  obtained  in  time  for 
the  trial :  that  the  evidence  is  not  cumulative, 
and  would  probably  change  the  result. — Texas 
&  N.  O.  R.  Co.  V.  Scarborough  (Tex.)  804. 

In  an  action  for  damages  for  delay  in  the 
delivery  of  a  telegram,  only  remedy  of  plaintiffs, 
on  striking  out  of  items  of  damages,  where 
petition  was  sufficient,  held  to  be  to  have  a 


new    trial    granted.— Rich    t.   Western    Union 
Telegraph  <5>.  (Tex.)  1152. 

•A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence  to  impeach 
a  witness  of  the  successful  party. — EI  Paso  & 
S.  W.  R.  Co.  V.  Murtle  (Tex.  Civ.  App.)  998. 

{  2.     ProoeedlnKS  to  procure  me-w  trial. 

The  provision  of  Civ.  Code  Prac.  §  342,  that 
a  motion  for  a  new  trial  shall  be  made  within 
three  days  after  the  verdict  or  decision,  is  man- 
datory.—Seller  V.  Gilley  Bros.  &  Co.  (Ky.)  284. 

•On  motion  for  new  trial,  an  affidavit  of  a 
juror  is  not  admissible  to  show  that  another 
juror  imposed  upon  the  jury  by  presenting  a 
map  which  influenced  them  in  arriving  at  their 
verdict.— Jones'  Adm'r  v.  Louisville  &  N.  R.  Co. 
(Ky.)  865. 

•In  an  action  against  a  railroad  for  the  death 
of  a  servant,  held,  that  the  court  properly  re- 
fused to  grant  a  new  trial, — Jones'  Adm'r  v. 
Louisville  &  N.  R.  Co.  (Ky.)  865. 

•Affidavits  for  a  new  trial  on  the  ground  of 
certain  facts,  some  of  which  were  recited  in  a 
deed,  which  do  not  show  any  reason  why  the 
evidence  could  not  be  secured  in  time  for  the 
final  hearing,  nor  why  a  copy  of  the  deed  which 
was  on  record  was  not  secured  for  the  hearing, 
are  insufficient.— Boreing  r.  Wilson  (Ky.)  914. 

•Where  the  court  overruled  defendant's  mo- 
tion for  new  trial  on  condition  that  plaintiff 
remit  part  of  the  judgment,  the  original  judg- 
ment was  nullified,  and  a  new  entry  of  judg- 
ment for  the  proper  amount  should  have  been 
made.— White  v.  Reitz  (Mo.  App.)  601. 

•Under  Rev.  St.  1899,  i  803  [Ann.  St.  1906, 

g.  767],  a  motion  for  a  new  trial  held  filed  too 
ite  to  be  effective  on  appeal. — Cantwell's  Adm'x 
V.  City  of  Cassville  (Mo.  App.)  1064. 

The  judge  should  grant  a  new  trial  if  in 
his  opinion  the  verdict  is  against  the  preponder- 
ance of  the  evidence. — Vaulx  v.  Tennessee  Cent. 
R.  Co.  (Tenn.)  1142. 

•An  amended  motion  for  new  trial  for  newly 
discovered  evidence  held  properly  overruled  as 
filed  too  late.— Texas  &  N.  O.  R.  Co.  v.  Scar- 
borough (Tex.)  804. 

A  motion  for  new  trial  held  insufficient  to 
present  for  review  objections  that  the  verdict 
and  the  judgment  thereon  were  contrary  to  the 
law  and  the  evidence. — Houston  &  T.  C.  R.  Co. 
V.  Kalitta  (Tex.  Civ.  App.)  175. 

A  motion  for  a  new  trial  alleging  remarks 
by  counsel  in  die  presence  of  the  jury  which  in- 
fluenced their  verdict  did  not  involve  misconduct 
of  the  jury  within  Act  Feb.  24,  1905  (tien. 
Laws  1905,  p.  21,  c.  18),  providing  that  where 
the  ground  of  the  motion  is  misconduct  of  the 
jury  the  court  shall  hear  evidence  thereof,  and 
it  shall  be  competent  to  prove  the  facts  by  the 
jurors  or  others  in  open  court,  etc.— Maffi  v. 
Stephens  (Tex.  Civ.  App.)  1008. 

NEXT  OF  KIN. 

See  "Descent  and  Distribution." 

NOMINAL  DAMAGES. 

For  explusion   from  fraternal   association,   see 
"Beneficial  Associations." 


Before  trial,  see 


NONSUIT. 

"Dismissal  and  Nonsuit." 


NOTES. 

Promissory  notes,  see  "Bills  and  Notes.' 
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NOTICE. 

At  affecting  particular  elastet  of  periotu. 
See  "Carriers,"  $  2 ;    "Vendor  and  Purchaser," 

i  2. 
Guarantor  of  note,  see  "Guaranty,"  {  1. 
Insurance  companies,  see  "Insurance,"  J  7. 
Purchaser  of  note,  see  "Bills  and  Notes,"  {  2. 

Of  particular  facts,  ads,  or  proceedingt  not 
judicial. 

Assignment  of  chose  in  action,  see  "Assign- 
ments," S  1. 

Default  of  maker  to  pay  note,  see  "Guaranty," 
S  1. 

Injuries  to  servant,  see  "Master  and  Servant," 
S  1. 

Loss  insured  against,  see  "Insurance,"  {  10. 

Unsafe  character  of  mine,  see  "Master  and 
Servant,"  J  2. 

Of  particular  judicial  proceeding!. 
Action  or  process,  see  "Process,"  §  1. 
Condemnation   proceedings,   see   "Eminent   Do- 
main," {  3. 

NUISANCE. 

{    1.    PriTat«  nnlaanoea. 

'An  injunction  will  not  lie  to  restrain  defend- 
ant from  erecting  a  stable  across  the  street 
from  plaintiffs  residence,  since  a  stable  is  not 
a  nuisance  per  se. — Hyden  v.  Terry  (Ky.)  241. 

OBJECTIONS. 

For  Durpose  of  review,  see  "Appeal  and  Error," 
i  6:    "Criminal  Law,"  §  30. 

OBLIGATION  OF  CONTRACT. 

Laws  Impairing,  see  "Constitutional  Law,"  i  6. 

OBSCENITY. 

Construction  of  statutes  relating  to  sale  of  ob- 
scene newspapers,   see  "Statutes,"  g  3. 

*A  single  issue  of  a  newspaper  containing  an 
indecent  article  held  sufficient  to  warrant  indict- 
ment under  Ky.  St.  1903,  {  1352.— Common- 
wealth V.  Herald  Pub.  Co.  (Ky.)  882;  Same  v. 
Louisville'  Times  Co.,  Id. ;  Same  v.  Evening 
Post  Co.,  Id. 

*In  determining  whether  a  publication  comes 
within  the  ban  of  a  statute  prohibiting  the  pub- 
lication of  obscene  matter,  held,  that  the  same 
strict  rule  should  not  be  applied  to  daily  news- 
papers as  to  books  or  isolated  articles. — Com- 
monwealth V.  Herald  Pub.  Co.  (Ky.)  892;  Same 
V.  Louisville  Times  Co.,  Id. ;  Same  v.  Evening 
Post  Co..  Id. 

A.  newspaper  publication  of  part  of  the  testi- 
mony in  a  criminal  prosecution  held  not  to  be 
obscene.  lewd,  filthy,  and  disgusting  within  Ky. 
St.  1903,  g  1352,  prohibiting  the  selling  and 
offering  for  sale  of  an  obscene,  lewd,  filthy,  in- 
decent, and  disgusting  newspaper,  etc. — Com- 
monwealth V.  Herald  Pub.  Co.  (Ky.)  892 ;  Same 
V.  Louisvijle  Times  Co.,  Id. ;  Same  v.  Evening 
Post  Co.,  Id. 

OBSTRUCTIONS. 

Of  easements,  see  "E^asements,"  g  2. 
Of  highways,  see  "Highways,"  g  3. 

OFFER. 

Of  proof,  see  "Trial,"  g  3. 


OFFICERS. 

Arrest   by   officer   witboot  warrant,   see   "Ar- 
rest," g  1. 
Assault  on  officer,  see  "Assault  and  Battery," 

Carrying  weapons  by  officer,  see  "Weapons." 
Homicide   by   officer   in    preventing   escape   of 

prisoner,  see  "Homicide,"  g  3. 
Homicide    of    officer    in    resisting    arrest,    see 

"Homicide,"  g  3. 
Mandamus,  see  "Mandamus,"  g  2. 
Quo  warranto,  see  "Quo  Warranto." 

Particular  classes  of  officers. 

See  "Clerks  of  Ctonrts";  "District  and  Prose- 
cuting Attorneys";  "Judges";  "Justices  of 
the  Peace" ;    "Receivers." 

Assessors  of  taxes,  see  "Taxation,"  g  4. 

Bank  officers,  see  "Banks  and  Banking,"  gg  1,  2. 

Collectors  of  taxes,  see  "Taxation,"  g  6. 

Corporate  officers,  see  "Corporations,"  g  6. 

Court  officers,  see  "Courts,"  g  2. 

Highway  officers,  see  "Highways,"  g  2. 

Municipal  officers,  see  "Municipal  CJorpora- 
tions,"  g  4. 

Of  religious  society,  see  "Religions  Societies." 

School  officers,  see  "Schools  and  School  Dis- 
tricts," g  1. 

United  States  officers,  see  "United  States,"  g  1. 

OPEN  AND  CLOSE. 

Right  to  open  and  close  in  probate  proceedings, 
see  "Wills,"  g  2. 

OPENING. 

Judgment,  see  "Judgment,"  gg  1,  5. 

OPINION  EVIDENCE 

In  civil  actions,  see  "Evidence,"  g  10. 
In  criminal  prosecutions,  see  "Criminal  Law," 
g  14. 

OPINIONS. 

Of  conrte,  see  "Courts,"  g  2. 

ORDERS. 

Review  of  appealable  orders,  see  "Appeal  and 
Error." 

ORDINANCES. 

^lunicipal  ordinances,  see  "Municipal  Corpora- 
tions," gg  2-e. 

OVERCHARGE. 

By  carrier,  see  "Carriers,"  g  2. 

PARENT  AND  CHILD. 

See  "Adoption";  "Guardian  and  Ward";  "In- 
fants." 

Custody  of  children  on  divorce,  see  "Divorce." 
g  2. 

Injuries  to  child  passenger,  see  "Carriers,"  gg 
9,  13. 

LiabililT  of  parent  for  services  of  child,  see 
"Work  and  Labor." 

PAROL  EVIDENCE. 


In  civil  actions,  see  "Evidence,"  g  9. 
*  Point  MUiotated.    See  ayllabiM. 
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PARTIES. 

CompetenCT  as  witnesses,  see  "Witnesses,"  {  1. 
Death   ground   for  abatement,  see   "Abatement 

and  Revival,"  8  !• 
Domicile  or  residence  as   affecting  venae,  see 

"Venue,"  <  1. 
BJKhts  and  liabilities  as  to  costs,  see  "Costs," 

{2. 

In  aetiOHt  hy  or  aifainit  particular  elattet  of 

pertons. 
Tmstee,  see  "Trusts,"  {  5. 

In  particular  aciiont  or  proceedings. 
See  "Equity,"  {  2;    "Trover  and  Conversion," 

{  2. 
Criminal  prosccntions,  see  "Criminal  Law,"  $  2. 
On  appeal  bond,  see  "Appeal  and  Error,"  {  30. 
To  cancel  municipal  tax  levy,  see  "Municipal 

Corporations,"  §  9. 
To  prevent  violation  of  trust,  see  "Trusts,"  {  5. 

Ju4gment  and  relief  at  to  parties,  and  parties 
affected  hy  judgments  or  proceedings  thereon. 

See  "Judgment,"  !  2. 

Persons  concluded  by  judgment,  see  ."Judg- 
ment," {  & 

Review  as  to  parties,  and  parties  to  proceedings 

in  appellate  courts. 
See  "Appeal  and  Error,"  {  4. 

To  conveyances,  contracts,  or  other  transactions. 
See  "Contracto."  §  2;    "Deeds,"  {  2. 

PARTNERSHIP. 

Competency  of  witnesses  in  action  to  settle 
partnership  accounts,  see  "Witnesses,"  g  1. 

Judgment  against  firm  and  copartner  after  dis- 
continuance as  to  partner,  see  "Dismissal 
and  Nonsuit,"  {  1. 

Trial  by  court  without  jury  of  action  for  settle- 
ment of  partnership  accounts,  see  "Trial," 
S  13. 

%   I.    Tlie  relation. 

'Evidence  examined,  and  held  to  show  that  a 

Sartnership  existed  among  certain  persons. — 
loreing  v.  Wilson  (Ky.)  914. 
*The  intention  of  the  parties  is  controlling 
■whether  a  partnership  exists,  and,  if  they  by 
their  acts  show  that  they  intended  a  partner- 
ship and  did  in  fact  agree  to  share  the  profits, 
they  are  partners.— Boreing  v.  Wilson  (Ky.) 
914. 

Mutual  agency  is  not  a  test  of  {partnership, 
since  agency  results  from  partnership,  and  not 
partnership  from  agency.— Boreing  v.  Wilson 
(Ky.)  014. 

*While  profit  sharing  is  not  a  conclusive  test 
of  partnership,  it  is  important  as  evidence  tend- 
ing to  prove  a  ttartnership. — Boreing  v.  Wilson 
(Ky.)  914. 

*A  contract  of  sale  with  a  supposed  corpora- 
tion held  not  invalidated  by  the  fact  that  there 
was  no  corporation,  since  the  holders  of  the  in- 
terest in  the  concern  would  take  as  partners. — 
Smith  T.  Texas  &  N.  O.  R.  Co.  (Tex.)  819. 

I  2.    Mutual  ricbt*.  ^flntles,  and  llabUi- 
tlee  of  partmera. 

'Accounts  between  a  firm  and  partner  held 
to  be  mutual  accounts  of  the  same  rank,  and 
that  the  same  rate  of  interest  should  be  allowed 
upon  accounts  owing  firm  from  partner  as  up- 
on sums  due  partner. — Boreing  t.  Wilson  (Ky.) 
014. 

{  8.     KIkMs  and  UabUltles  aa  to  third 
persons. 

Where  a  partner  sells  firm  land  as  his  own, 
taking  stock, in  part  payment  and  converting  it 


to  his  own  use,  upon  settlement  of  the  itartner- 
ship  accounts  12  years  thereafter,  the  firm  will 
not  be  required  to  take  any  part  of  the  stock  as 
payment  for  the  firm  land. — Boreing  v.  Wilson 
(Ky.)  014. 

Where  a  partner  sold  land  owned  partly  by 
the  firm  and  partly  by  himself,  and  received  an 
amount  in  excess  of  the  price  of  the  firm  land, 
but  less  than  the  price  of  the  entire  tract,  the 
payments  should  be  applied  first  on  the  debt 
for  the  partnership  land.— Boreing  v.  Wilson 
(Ky.)  014. 

♦The  power  of  a  partner  as  the  agent  of  the 
firm  may  be  limited  as  any  other  agency  may 
be  restricted  by  the  principal,  and,  if  one  deal- 
ing with  a  partner  relies  on  his  express  au- 
thority to  act  for  the  firm,  he  is  confined  to 
the  terms  thereof.— Taylor  v.  Sartorious  (Mo. 
App.)  1089. 

♦Plaintiff  having  dealt  with  defendant's 
agent  under  a  written  power  of  attorney  sign- 
ed by  the  firm  of  which  defendant  was  a  part- 
ner, be  could  not  rely  on  the  implied  power  of 
the  agent  as  a  partner,  but  was  confined  to  the 
express  authority  contained  in  the  written  pow- 
er.— Taylor  v.  Sartorious  (Mo.  App.)  1089. 

A  jud^ent  against  a  firm  held  void  because 
of  the  dismissal  of  the  action  as  to  a  partner. — 
McManus  v.  Cash  &  Luckel  (Tex.)  80(). 

*If  a  judgment  be  obtained  against  a  part- 
nership, the  judgment  creditor  is  not  required 
to  first  exhaust  the  partnership  property  be- 
fore he  can  levy  upon  the  outside  or  separate 
property  of  ajwrtner.— Webb  v.  Gregory  (Tex. 
Civ.  App.>  478: 

*An  action  for  a  tort  held  maintainable 
against  one  of  the  members  of  a  dissolved  part- 
nership, under  Rev.  St.  1895,  arts.  1203,  1256. 
—Webb  V.  Gregory  (Tex.  Civ.  App.)  478. 

The  bolder  of  a  claim  against  a  partnership 
may  establish  it  against  the  estate  of  a  deceas- 
ed partner^and  snare  pro  rata  with  separate 
creditors. — Webb  v.  Gregory  (Tex.  Civ.  App.) 
478. 

♦Partnership  liabilities  are  joint  and  several. 
—Webb  V.  Gregory  (Tex.  Civ.  App.)  478. 

i-  4.     Retirement  and  admission  of  part- 


A  party  to  a  transaction  involving  an  ex- 
change of  pro^rty  held  entitled  to  a  cancella- 
tion of  notes  given  by  him  to  the  adverse  party. 
—Davis  V.  Siek  (Tex.  Civ.  App.)  472. 

A  buyer  of  a  partner's  interest  In  a  firm  un- 
der an  agreement  binding  the  partner  to  pay 
firm  debte  held  required  to  maintain  actions 
for  damages  for  wrongful  attachments  of  the 
property.— Davis  v.   Sisk  (Tex.  Civ.  App.)  472. 

*A  partner  selling  his  interest  in  a  firm  and 
agreeing  to  pay  firm  debts  held  liable  to  the 
buyer  on  a  failure  to  pay  the  firm  debts. — Davis 
V.  Sisk  (Tex.  Civ.  App.)  472. 

f  5.    Death    of   partner,    and    enrrlTinK 
partners. 

On  the  dissolution  of  a  partnership,  wbei-e  a 
firm  indebtedness  to  one  partner  is  established, 
fixing  a  lien  upon  the  share  of  the  other  for  the 
entire  indebtedness  and  authorizing  execution 
for  the  full  amount  against  such  share  heM 
error. — Meeve  v.  Eberhardt  (Tex.  Civ.  App.) 
1013. 

I   6.    DlsMtlntion,     settlement,     and     ac- 
oonntinK. 

•In  a  proceeding  to  settle  partnership,  ac- 
counts, evidence  examined,  and  held  to  warrant 
a  charge  against  the  estate  of  a  deceased  part- 
ner for  500  acres  of  partnership  land  sold  by 
him  at  $40  per  acre.— Boreing  T.  Wilson  (Ky.) 
914. 


'Point  annotated.   Bee  ayUahns. 
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Where  defendant  in  a  proceedin);  for  the  Jis- 
solntion  of  a  partnership,  etc.,  appeared  in  per- 
son and  filed  no  ansfrer.  refusal  to  charge  plain- 
tiff with  a  certain  sum  tteld  not  error.— Meeve 
V.  Eberhardt  (Tei.  Civ.  App.)  1013. 

A  jadgment  in  an  action  for  dissolution  of  a 
partnership,  etc.,  held  to  make  complete  settle- 
ment of  partnership  affairs. — Meeve  v.  Eber- 
hardt (Tex.  Civ.  App.)  1013. 

A  petition  in  an  action  for  dissolution  of  .a 
partnership,  etc.,  held  sufficient  to  support  the 
judgment,— Meeve  v.  Eberhardt  (Tex.  Cvr.  App.) 
1013. 

PART  PAYMENT. 

Of  note  as  waiver  of  objections  to  validity,  see 
"Bills  and  Notes,"  {  1. 

PASSENGERS. 

See  "Carriers,"  S|  4-14. 


PASSES. 

an   of    passei 

PASSWAYS. 


For   transportation   of    passengers,   see   "Car- 
riers," {  1. 


See  "Easements." 

Jurisdiction  of  prosecution  for  obstructing,  see 
"Criminal  Law,"  8  3. 

PATENTS. 

Description  of  boundaries  in  land  patents,  see 

"Boundaries,"  {  1. 
For  public  lands,  see  "Public  Lands,"  S  1. 

PAYMENT. 

See  "Compromise  and  Settlement." 

By  receiver,  see  "Receivers,"  §  2. 

Invalidity  of  law  relating  to  payment  of  em- 
ployes by  scrip,  see  "Statutes,"  {  1. 

Part  payment  of  note  as  waiver  of  objections 
to  validity,  see  "Bills  and  Notes,"  §  1. 

Of  particular  elastet  of  ohligationt  or  liahilitie*. 

See  "Execution,"  S  3;    "Mortgages,"  §  3. 

Bill  of  exchange  or  promissory  note,  see  "Bills 
and  Notes,"  f  3. 

Claims  against  estate  of  decedent,  see  "Execu- 
tors and  Administrators,"  S  3. 

Compensation  for  property  taken  for  public 
use,  see  "Eminent  Domain,"  $  2. 

Dues  oJ!  mutual  benefit  insurance  company,  see 
"Insurance,"  «  13. 

Insurance  premium,   see  "Insurance,"  {  5. 

Taxes,  see  "Taxation,"  {  5. 

{1.     Pleading,   evldenoe,   trial,   and   re- 
▼le-w. 

In  an  action  to  replevy  horses  purchased  by 
plaintiff  from  defendants'  intestate,  which  plain- 
tiff claimed  had  been  paid  for  by  canceling  a 
debt  due  him  from  intestate,  evidence  of  a  check 
drawn  by  plaintiff  in  favor  of  intestate's  grand- 
son held  admissible  as  corroborating  plamtiff's 
testimony.— Cobb  v.  Holloway  (Mo.  App.)  109. 

I  2.     ReooTery  of  payments. 

*In  an  action  to  recover  an  excess  paid  for 
water  over  the  rates  required  by  ordinance  for 
water  furnished  for  purely  manufacturing  pur- 
poses, the  purpose  for  which  the  water  was  used 
was  an  essential  allegation  of  the  petition,  and 
the  burden  waa  on  plaintiff  to  show  that  water 
was  in  fact  used  for  manufacturing  purposes.— 
American  Bvewins  Co.  r.  City  of  St  Louis 
<Mo.)  1. 


*In  an  action  to  recover  an  excess  paid  for 
water  over  the  rate  required  by  city  ordinance, 
plaintiff  held  not  precluded  from  recovering  on 
the  ground  that  the  payments  were  voluntary. — 
American  Brewing  Co.  v.  City  of  St.  Louis 
(Mo.)  1. 

*An  answer  in  a  foreclosure  suit  held  to  show 
equitable  ground  for  recovery  of  money  paid 
plaintiff.— Kelsey  v.  Collins  (Tex.  Civ.  App.)  7»S. 

As  a  prerequisite  to  the  recovery  of  monev 
paid  to  avoid  a  foreclosure  suit,  it  was  held  that 
defendant  was  not  required  to  tender  back  the 
note  and  mortgage  as  they  were  before  payment. 
Kelsey  v.  Collins  (Tex.  Civ.  App.)  793. 

Facts  held  not  to  constitute  sufficient  notice 
of  an  extension  of  time  for  payment  of  a  note 
and  mortgage,  which  had  in  fact  been  made,  to 
bar  recovery  of  the  money  paid,  in  reliance  on 
mi!>representations  to  the  contrary. — ^Kelsey  v. 
Collins  (Tex.  Civ.  App.)  793. 

PEDDLERS  NOTES. 

See  "Bills  and  Notes."  t  L 

PENALTIES. 

Appellate  jurisdiction  as  dependent  on  amount 
in  controversy,  see  "Appeal  and  Error,"  I  3. 
Under  contracts,  see  "Damages,"  f  2. 

For  particular  act»  or  omU$ion». 
Breach  of  liquor  dealer's  bond,  see  "Intoxicat- 
ing Liquors,"  |S  3,  5. 
Nonijayment  of  tax,  see  "Taxation,"  |  9. 
Violation  of  Sunday  laws,  see  "Sunday." 

PERFORMANCE. 

Of  contract,  see  "(Contracts,"  S  3. 

Of  contract  of  compromise,  see  "Compromise 

and  Settlement." 

PERSONAL  INJURIES. 

Laws  abrogating  cause  of  action  as  deprivation 
of  privileges  of  citicens,  see  "Constitutional 
Law,"  i  8. 

Laws  abrogating  cause  of  action  as  depriva- 
tion of  property  without  due  process  of  law, 
see  "Constitutional  Law,"  t  10. 

Laws  abrogating  cause  of  action  as  impairinK 
obligation  of  contract,  see  "Constitutional 
Law,"  i  6. 

Particular  cautet  or  meani  of  injury. 

See  "Assault  and  Battery,"  {  1 ;    "Negligence." 

Assault  by  servant,  see  "Master  and  Servant," 
{  10. 

Defective  condition  of  demised  premises,  see 
"Landlord  and  Tenant,"  i  3. 

Operation  of  railroad,  see  "Railroads,"  IS  4-7. 

Operation  of  street  railroad,  see  "Street  Rail- 
roads." S  1. 

Particular  clanet  of  periont  injured. 

Employ^,  see  "Master  and  Servant,"  $|  1-9. 

Passenger,  see  "Carriers,"  §S  &-14. 

Traveler  on  highway,  see  "Municipal  Corpo- 
rations," i  8. 

Traveler  on  highway  crossing  railroad,  see 
"Railroads,"   8  6. 

Remedies. 
Applicability  of  instructions,  see  "Trial,"  $  9. 
Argument  and  conduct  of  counsel  at  trial,  see 

"Trial,"  §  4. 
Assignment  of  errors,  see  "Appeal  and  Error," 

i  18. 


*  Point  annotated.    See  eyllabaa. 
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Competency  of  witnesses,  see  "Witnesses,"  {  1. 

CJondasiTeness  of  jadcment,  see  "Judcment," 
i  8- 

Construction  and  operation  of  instructions,  see 
"Trial,"  S  11. 

Blements  of  damages,  see  "Damages,"  |  1. 

Etvidence  of  nexligenoe,  see  "Negligence,"  {  4. 

Evidence  of   release,   see   "Release,"   |   1. 

BTidence  of  statutes,  see  "Statutes,"  f  4. 

Bxcessive  damages,  see  "Damages,"  S  S> 

Form  of  instmctions,  see  "Trial,"  I  8. 

Harmless  error,  see  "Appeal  and  Error,"  |  26. 

Measure  of  damages,  see  "Damages,"  |  4. 

Opinion  evidence,  see  "Evidence,"  {  10. 

Parties  entitled  to  allege  error,  see  "Appeal  and 
Error,"  |  22. 

Pleading  negligence,  see  "Negligence,"  {  4. 

Preservation  in  lower  court  of  grounds  of  re- 
view, see  "Appeal  and  Error,"  {  5. 

Presumptions  as  to  laws  of  other  states,  see 
"Evidence,"  |  2. 

Province  of  court  and  jury  in  general,  see  "Tri- 
al," i  a 

Reception  of  evidence  at  trial,  see  "Trial,"  S  3. 

Relevancy  of  evidence  in  general,  see  "Evi- 
dence," f  3. 

Requests  tor  instructions,  see  "Trial,"  i  10. 

Res  gests,  see  "Evidence,"  {  3. 

Right  to  plead  in  reply,  see  "Pleading,"  f  8. 

Sufficiency  of  evidence,  see  "Evidence,"  S  12. 

Taking  case  or  question  from  jury,  see  "Trial," 
{  6. 

PERSONAL  PROPERTY. 

See  "Property." 

PETITION. 

To  s(>ll  land  of  ward,  see  "Ouardian  and  Ward," 

PHYSICIANS  AND  SURGEONS. 

Harmless  error  in  prosecution  for  soliciting 
patients,   see   "Criminal    Ijiw,"   |   34. 

Instructions  in  prosecution  for  soliciting  pa- 
tients, see  "Oriminal  Law,"  §  25. 

Sale  of  intoxicating  liquors  under  prescription, 
see  "Intoxicating  Liquors,"  i  S. 

An  affidavit  filed  in  a  police  court  for  a  war- 
rant of  arrest  for  a  physician  charged  with  em- 
ploying a  solicitor  to  obtain  patients  prohibit- 
ed by  Kirhy's  Dig.  {5246,  held  sufficient  to 
charge  the  offense.— Burrow  v.  City  of  Hot 
Springs  (Ark.)  823. 

Heid,  that  it  was  not  necessary  in  an  affida- 
vit for  a  warrant  of  arrest  for  a  physician  so- 
liciting patients  by  a  drummer  as  expressly  pro- 
hibited by  Kirby's  Dig.  §  5246,  to  allege  the 
name  of  the  drummer. — Burrow  v.  City  of  Hot 
Springs  (Ark.)  823. 

PUCE. 

Of  offense,  allegations  of  in  indictment  for  homi- 
cide, see  "Homicide,"  §  4. 


PLATS. 

As    evidence    of    location 
"Boundaries,"  {  1. 


of    boundary,    see 


PLEA. 

In  civil  action*,  see  "Pleading."  It  2. 
In  criminal  prosecutions,  ae«  "Criminal  Law," 
I  7. 


PLEADING. 

Amendment  after  remand  by  appellate  court, 
see  "Appeal  and  Error,"  {  29. 

Amendment  of  pleading  affecting  limitations, 
see  "Limitation  of  Actions,"  §  2. 

Applicability  of  instructions  to  pleadings,  see 
'T'rial,"  i  9. 

Conformity  of  judgment  to  pleadings,  see  "Judg- 
ment," i  2. 

Secondary  evidence  as  to  issues  decided  by 
judgment  where  pleadings  are  lost,  see  "Evi- 
dence."  {  4. 

Statement  of  cause  of  action  in  justice's  court, 
see  "Justices  of  the  Peace,"  8  1. 

Allegation*  a»  to  particular  facti,  act*,  or  tran*- 

action*. 
See  "Damages,"  g  6;    "Judgment,"  {  11. 

/n  notion*  hy  or  again*t  partioular  ela**e*  of 

perton*. 
See  "Carriers,"  $$3.  8;    "Corporations,"  {  7; 

"Railroads,"  ({  6,  7. 
Foreign  corporations,  see  "Corporations,"  {  10. 
Insurance  companies,   see.  "Insurance,"  }§   12, 

13. 
Trustee  in  bankruptcy,  see  "Bankruptcy,"  {  1. 

In  partioular  action*  on  proceeding*. 
See  "Creditors'   Suit";    "Divorce,"  §   1;    "Li- 
bel and   Slander,"  §  2;    "Negligence,"  {  4; 
"Specific    Performance,"   {    2;     "Trespass    to 
Tts  Title,"  g  2;    "Trover  and  Conversion," 

Award,  see  "Arbitration  and  Award,"  g  2. 

For  assault,  see  "Assault  and  Battery,"  g  1. 

For  breach  of  contract,  see  "Contracts,"  g  4. 

For  causing  death,  see  "Death,"  g  1. 

For  death  caused  by  electricity,  see  "Elec- 
tricity." 

For  death  caused  by  operation  of  railroad,  see 
"Railroads,"  {  7. 

For  delay  in  transportation  of  livestock,  see 
"Carriers,"  g  3. 

F'or  personal  injuries,  see  "Carriers."  g  8:  "Mas- 
ter and  Servant,"  gg  7,  10 ;    "Uailroads,"  g  6. 

For  unpaid  taxes,  see  "Taxation,"  §  6. 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

On  bill  or  note,  see  "Bills  and  Notes,"  g  4. 

On  certificate  of  insurance,  see  "Insurance," 
gl3. 

On  in.surance  policy,  see  "Insurance,"  g  12. 

On  tax  bills  for  municipal  improvements,  see 
"Municipal  Corporations,"  g  5. 

Pleas  in  criminal  prosecutions,  see  "Criminal 
Law,"  g  7. 

To  determine  right  to  mining  claim,  see  "Mines 
and  Minerals,"  g  1. 

To  establish  and  enforce  right  of  exemption, 
see  "Exemptions,"  g  2. 

To  recover  on  assigned  claim,  see  "Assign- 
ments," g  3. 

To  redeem  from  mortgage,  see  "Mortgages," 
g6. 

To  restrain  execution,  see  "Execution."  g  1. 

Trial  of  tax  title,  see  'Taxation,"  |  8. 

Heviev)  of  decition*  and  pleading  in  appellate 

court*. 

Harmless  error,  see  "Appeal  and  Error."  g  20. 

Objections    in    lower   court,    see    "Appeal    and 

Error,"  S  5. 
Review  of  discretionair  rulings  on,   see 
peal  and  Error,"  g  24. 


"Ap- 


108  S.W.-81 


•Pol&t 


g    1.    Forai  and  allecatlons  Im  (eneral. 

*The  rule  of  pleading  that  matters  peculiar- 
ly within  the  knowledge  of  one  of  the  parties 
most  be  stated  by  him  held  especially  applicable 
to  an  agent  called  on  to  account  for  the  money 
of  his  princitial.— Hildreth  T.  Ayer  ft  Lord  Tie 
Co.  (Ky.)  255. 
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*The  statement  of  a  fact  constituting  a  canse 
of  action  cannot  be  obviated  by  the  statement  of 
a  fact  which  raises  only  a  prima  facie  presump- 
tion of  the  fact  relied  on.— Morrison  y.  Fletcher 
(Ky.)  267. 

*Tbe  ofSce  of  pleading  Is  the  formation  of  is- 
sues.— National  Stamping  &  EHectric  Works  ▼. 
Wicks  (Mo.  App.)  598. 

In  a  suit  for  personalty  attached  as  a  third 
person's  held  that  plaintiffs  could  sue  for  an 
alternative  recovery  of  all  oi  it,  or  of  a  part. 
—Merchants'  &  Farmers'  Nat.  Bank  of  Cisco 
v.  Johnson  (Tei.  Civ.  App.)  491. 

I  2.    Plea    or    miwwer,    eroac-ooinplaiiit, 
•ltd  aAdavlt  ox  defense. 

*The  court  properly  struck  from  an  answer  a 
paragraph  merely  pleading  in  affirmative  form 
matters  of  defense  put  in  issue  by  a  traverse 
contained  in  a  preceding  paragraph. — Cumber- 
land Telephone  a  Telegraph  Co.  v.  Gartwright 
Greek  Telephone  Co.  (Ky.)  875. 

Under  Rev.  St.  1899,  S  666  [Ann.  St.  1906, 
p.  684],  the  failure  to  require  a  defendant  filing 
separate  answers  as  original  answers  to  set 
forth  in  one  pleading'  all  liis  defenses  held  re- 
versible error.— National  Stamping  &  Electric 
Works  v.  Wicks  (Mo.  App.)  598. 

{  8.     Kepllcatlon    or    reply    and    s«bse- 
qnent  pleadlncs* 

In  an  action  for  injuries  through  negligence, 
held,  that  the  trial  court  should  have  permitted 
plaintiff  to  file  on  the  trial  a  reply  to  defend- 
ant's plea  of  contributory  negligence,  on  condi- 
tions stated. — Scbulte  v.  Louisville  &  N.  R.  Co. 
(Ky.)  941. 

§  4.    Deaiiirror  or  ezeeptloB. 

*A  defendant  cannot  take  exceptions  to  a  peti- 
tion on  grounds  which  render  it  demurrable  by 
his  codefendants  on  failure  of  bis  codefendants 
to  demur.— Springer  v.  Collins  (Tex.  Civ.  App.) 
758. 

S   6.    Amended  and  supplemental  plead- 
ings  and  repleader. 

*On  objections  to  evidence  as  not  justified  by 
the  complaint,  plaintiff  may  amend  the  com- 
plaint on  such  terms  as  the  court  may  deem 
just. — Bryant  Lumber  Co.  v.  Clifton  (Ark.)  216. 

'Under  Civ.  Code  Prac.  f  134,  the  discretion 
of  the  trial  court  in  allowing  amendment  of 
pleadings  during  a  trial  should  be  liberally  exer- 
cised to  secure  a  trial  on  the  merits. — Schulte 
T.  Louisville  &  N.  R.  Co.  (Ky.)  941. 

*It  is  discretionary  with  the  court  to  allow 
an  amendment  to  the  petition  after  the  evi- 
dence is  all  in,  where  the  amendment  does  not 
change  the  cause  of  action. — Shannon  v.  Mastin 
(Mo.  App.)  1116. 

{   6.    Motions. 

'Under  Civ.  Code  Prac.  §  113,  an  answer  in 
an  action  for  slander  may  deny  the  speaking  of 
the  words  and  also  allege  that  the  words  are 
true.— Whittaker  y.  McQueen  (Ky.)  236; 

*A  petition  alleging  that  "a  majority  of  the 

rUifled  voters  and  taxpayers  of  said  school 
trict  at  said  school  meeting  voted  in  favor  of 
such  proposition"  held  subject  to  a  motion  to 
make  more  definite  and  certain. — School  Dist. 
No.  3,  Tp.  45.  Range  6  East,  St.  Louis  County, 
v.  Oellien  (Mo.)  529. 

•Where  the  answer  improperly  sets  ont  the 
evidence  on  which  defendants  rely,  they  may 
not  move  to  strike  from  the  reply  a  statement 
of  evidence  on  which  plaintiff  relies.— Cobb  v. 
Hcdloway  (Mo.  App.)  109. 

In  an  action  on  a  fire  policy,  the  refusal  to 
grant  a  motion  of  defendant  for  judgment  on 


*  Point  annotated.    See  ayllalms. 


the  pleadings  held  erroneous.— Hilbam  v.  Pbenir 
Ins.  Co.  (Mo.  App.)  676. 

*In  an  action  to  annul  as  a  clond  on  title  a 
sheriff's  deed  on  a~tax  sale,  held  error  to  ren- 
der judgment  for  plaintiiff  on  pleadings. — 
Sayles'  Ann.  Civ.  St.  1897  art  5232n.— HUl  v. 
Harris  (Tex.  Civ.  App.)  489. 

$  7.    lames,  proof,  and  varlanoe. 

*Where  a  plaintiff  specifically  alleged  In  his 
petition  a  given  state  of  facts  as  constitutive  of 
his  cause  of  action,  he  must  recover  on  saclt 
facts,  and  no  others. — Haynor  r.  Excelsior 
Springs  Light,  Power,  Heat  &  Water  Co.  (Mo. 
App.)   C80. 

f  8.     Defeets.    and     objeotlona,     waiTor^ 
and  alder  by  verdict  or  Jndinnent. 

The  failure  to  comply  with  the  statutory  req- 
uisites as  to  affidavit  purging  the  claim  and  de- 
mand must  be  objected  to  before  the  interposi- 
tion of  a  defense  on  the  merits  by  filing  an  af- 
fidavit averring  that  the  preliminary  proof  and 
demand  had  not  been  made,  and  asking  a  rule 
to  produce  evidence  thereof.— Gomingor  r.  Louis- 
vUIe  Trust  Co.  (Ky.)  050. 

•A  party  by  pleading  over  to  an  amended  peti- 
tion and  going  to  trial  waives  his  objection  to 
the  denial  of  his  motion  to  strike  out  the 
amended  petition. — Anderson  t.  St.  Louis,  I.  M. 
&  S.  Ry.  (Do.  (Mo.  App.)  605. 

The  amendment  of  a  petition  setting  up  a 
judgment  as  res  judicata  of  rights  involved  held 
to  obviate  the  objection  that  the  judgment  was 
admitted  in  evidence  without  being  pleaded.— 
Sliannon  ▼    Mastin  (Mo.  App.)  1116. 

*In  an  action  against  several  defendants,  if 
plaintiff's  amended  petition  did  not  sufflciently 
identify  defendants,  defendants'  answer  to  that 
petition  held  to  have  supplied  the  omission. — 
St  Louis  &  S.  F.  Ry,  Ob.  v.  Wilhelm  (Tex. 
Civ.  App.)  1194. 

POLICE  POWER. 

See  "Constitutional  Law,"  §  3. 

Of  municipality,  see  "Municipal  Corporations," 

!  6. 
Regulation  of   use  of  road,   see   "Highways," 

8  8. 

POLICY. 

Of  insurance,  see  "Insurance." 

POLITICAL  RIGHTS. 

See  "Constitutional  Law,"  |  4. 

POLLUTION. 

Of  water  course,  see  "Waters  and  Water 
Courses,"  S  !• 

POSSESSION. 

See  "Adverse  Possession." 

As  part  performance  entitling  party  to  specific 
performance  of  contract  to  convey  land,  see 
"Specific  Performance,"  §  L 

Of  demised  premises,  see  "Landlord  and  Ten- 
ant" 8  3. 

Of  mining  daim,  see  "Mines  and  Minerals," 
8  1. 

POWERS. 

Of  attorney,  see  "Principal  and  Agent" 
Of  sale  in  mortgage,  see  "Mortgages,"  {  4. 
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PRACTICE 

In  porMeitlar  dvU  actions  or  praoeeiingi. 

See  "Ejectment";  "Habeas  Corpus,"  {  2; 
"Mandamus,"  i  8;  "Prohibition'^:  "Replev- 
in"; "Trespass  to  Try  Title,"  |  2;  'Trover 
and  Conversion,"  t  2. 

Accoonting  by  executor  or  administrator,  see 
"Executors  and  Administrators,"  §  & 

Condemnation  proceedings,  see  ''Eminent  Do- 
main," S  8. 

ParHotUar  proeeedingt  in  aetiont. 

See  "Abatement  and  Revival";  "Continuance"; 
"Costa";  "Damages,"  H  6-8 :  "Depositions"; 
"Dismissal  and  Nonsuit";  ''Divorce,"  f  1; 
"Evidence";  "Execution";  "Judgment";  "Ju- 
dicial Sales":  "Jury";  ''Limitation  of  Ac- 
tions"; "Pleading";  "Process";  "Trial"; 
"Venue." 

Verdict,  see  "Trial,"  |  12. 

Particular  remedies  in  or  incident  to  actions. 

See  "Attachment";  "Garnishment";  "Injunc- 
tion";   "Receivers";    "Sequestration." 

Procedure  in  criminal  proaeoutions. 

See  "Bail."  S  1;  "Criminal  Law";  "Extradi- 
tion" ;   ''Forfeitures." 

For  offenses  against  liquor  laws,  see  "Intoxi- 
cating liquors,"  St  6-8. 

Procedure  in  emeroiie  of  tpecial  or  Umited  jurit- 

diction. 
See  "Equity." 

In  justices'  courts,  see  "Justices  of  the  Peace," 
jl. 

Procedure  in  or  hy  particular  oourtt  or  triiu- 

nalt. 
See  "Courts." 

Procedure  on  review. 

See  "Appeal  and  Error";  "Eicceptions,  Bill  of; 
"Justices  of  the  Peace,"  {  2 ;   "New  Trial." 

PREFERENCES. 

In  fraudulent  conveyance,  see  "Fraudulent  Con- 
veyances," I  1. 

PREJUDICE. 

Ground  for  reversal  in  dvil  actions,  see  "Ap- 
peal and  Error,"  f  26. 

PRELIMINARY  EXAMINATION. 

On  criminal  charge,  see  "Criminal  Law,"  {{ 
6,  16. 

PREMIUMS. 

For  insurance,  see  "Insurance,"  §S  4-6. 

PRESCRIPTION. 

Acquisition  of  rights,  see  "Adverse  Possession," 

i  1. 

Sale  of  intoxicating  liquors  under  prescription, 
see  "Intoxicating  Liquors,"  K  6,  6. 

PRESUMPTIONS. 

In  civil  actions,  see  "Evidence,"  S  2. 

In  criminal  prosecutions,  see  "Criminal  Law," 

i  8. 
On  appeal  or  error,  see  "Appeal  and  Error," 


i  23;  "Criminal  Law,' 


PRINCIPAL  AND  ACCESSORY. 

See  "Criminal  Iaw."  |  2;  "Homicide,"  {  1. 

PRINCIPAL  AND  AGENT. 

Admissions  by  agent,  see  "Evidence,"  {  6. 
Competency  as  witnesses  of  husluind  or  wife 
actmg  as  agent  for  other,  see  "Witnesses," 

Misrepresentations  by  agent  constituting  fraud, 
see  ''Fraud,"  S  1. 

Agency  in  particular  relatione,  offices,  or  oc- 
cupations. 
See  "Attorney  and  Client";    "Brokers." 
Agency  of  partner  for  firm,  see  "Partnership," 

Is  1.  8. 
Agency  of  wife  for   husband,   see   "Husband 

and  Wife,"  S  1. 
Insurance  agents,  see  "Insurance,"  SS  2,  6,  7. 

§    1.    The  relatiim. 

*In  an  action  on  a  note  given  to  secure  the 
loan  of  money,  defended  on  the  ground  of  false 
representations  of  an  alleged  agent  of  the  lender 
as  to  the  title  of  land,  evidence  of  declarations 
of  the  agent  as  to  the  fact  of  agency  held  inad- 
missible.—Hensley  T.   McDonald   (Ky.)   362. 

*In  an  action  on  a  note  given  to  secure  the 
loan  of  money,  defended  on  the  ground  of  false 
representations  by  the  lender's  agent,  evidence 
Keld  insufficient  to  show  that  the  person  mak- 
ing the  representations  was  the  agent  of  the 
lender  or  had  any  authority  to  make  any  rep- 
resentations.—Hensley  V.  McDonald  (Ky.)  3^. 

The  legal  effect  of  a  contract  field  not  to  make 
one  of  the  parties  thereto  the  agent  of  the  other 
party. — Forrest  Photographic  Co.  v.  Hutchinson 
Grocery  Co.  (Tex.  Civ.  App.)  768. 

S  2.    Mutual  rights  datles,  and  UabiU- 
tles. 

A  petition  in  an  action  for  money  advanced 
by  a  principal  to  bis  agent  held  sufficient  with- 
out showing  what  commission  the  agent  was 
entitled  to  receive. — Hildreth  v.  Ayer  &  Lord 
Tie  Co.   (Ky.)  255. 

*In  an  action  by  a  principal  against  his  agent 
for  money  in  his  hands,  the  burden  is  on  the 
agent  to  give  an  account  where  he  claims  com- 
nussions  for  disbursing  the  money  received. — 
Hildreth  v.  Ayer  &  Lord  Tie  Co.  (Ky.)  255. 

•An  agent  receiving  the  money  of  hia  princi- 
pal to  buy  goods  for  him  is  not  entitled  to  com- 
mission where  he  keeps  the  money  and  fails  to 
buy  the.  goods,  and  when  the  agent  is  sued  for 
the  money,  it  is  incuml>ent  on  him  to  show 
what  he  has  done  with  it. — Hildreth  v.  Ayer  & 
Lord  Tie  Co.  (Ky.)  255. 

S  3.     Blsbta   and  UablUties  as  to  tUrd 
persona. 

*Where  one  of  two  parties  must  suffer,  he 
should  bear  the  loss  who  sends  out  the  agent 
responsible  for  the  act  rather  than  he  who  in- 
nocently deals  with  him. — Continental  Ins.  0>. 
of  New  York  v.  Buchanan  (Ky.)  355. 

Facts  held  to  show  that  an  agreement  to 
tease  a  farm  by  the  son  of  the  owner  was  as 
to  the  owner  void. — Hayden  v.  CIHark  (Ky.)  845. 

*A  principal  is  responsible  for  the  acts  of  an 
agent  within  his  apparent  authority  only  when 
the  principal  himself  has  clothed  the  agent  with 
the  appearance  of  authority. — Taylor  v.  Sar- 
torioua  (Mo.  App.)  1069. 

The  fact  that  blank  spaces  are  left  on  a  writ- 
ten power  of  attorney  does  not  render  the 
principal  liable,  if  the  spaces  are  subaeqnently 
filled  In  by  the  agent  so  us  to  extend  his  au- 
thority.—Taylor  V.  Sartorious  (Mo.  App.)  1080. 


*  Point  annotated.   Bee  syllalraa. 
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Where  defendant  executed  a  power  of  attor- 
ney containing  a  clanae  limitinK  the  agent's  au- 
thority, which  was  affixed  to  the  power  by  a 
wafer,  and  the  restricting  clause  was  detached 
by  the  agent,  thereby  leaving  his  authority  ap- 
parently unlimited,  tne  fact  that  the  wafer  was 
80  affixed  as  to  be  easily  detached  did  not  ren- 
der defendant  liable  for  the  acts  of  the  agent 
in  excess  of  bis  original  authority. — Taylor  T. 
Sartorious  (Mo.  App.)  1088. 


PRINCIPAL  AND  SURETY. 

See  'TBonds";   "Guaranty." 

Corporation  as  surety,  see  "Corporations,"  {  T. 

Suretiet  on  iondt  in  judicial  proceedings. 
See  "Appeal  and  Error,"  $  30;    "Bail";  "Re- 
plevin,'' i  5. 

{  1.     DUcharge  of  surety. 

A  surety  on  a  bond  given  for  the  performance 
of  a  contract  huld  not  absolutely  relieved  from 
liability  because  of  failure  of  the  payee  to  ^r- 
Corm  certain  conditions  of  the  agreement  in  view 
of  the  surety's  knowledge  of  such  failure  at  the 
time  of  signing  the  bond. — Powell  v.  Fowler 
(Ark.)  827. 

*In  view  of  the  conditions  of  a  bond  given  to 
secure  a  certain  contract,  a  certain  change  in 
the  contract  Aeld  not  so  material  as  to  release 
the  surety.— Powell  v.  Fowler  (Ark.)  827. 

In  an  action  on  a  joint  and  several  bond  sign- 
ed by  defendants  as  sureties  for  a  liquor  dealer, 
when  the  signing  by  defendant  corporation  was 
not  necessarily  ultra  vires,  the  other  surety  held 
not  released  if  the  corporation  should  be  re- 
lieved of  liability  on  a  plea  personal  to  itself. — 
Munoz  V.  Brassel  (Tex.  Civ.  App.)  417. 

{   2.    Remedies  of  creditors. 

In  an  action  on  a  bond  given  to  secure  the 
performance  of  a  certain  agreement,  an  instruc- 
tion relating  to  the  eSect  of  certain  alleged  acts 
of  plaintiff  held  properly  modified.— Powell  v. 
Fowler  (Ark.)  827. 

{  3.     Rlchts  and  remedies  of  mrety. 

*A  petition  in  an  action  on  an  alleged  prom- 
ise to  repay  an  amount  paid  by  plaintiff  as  de- 
fendant's surety  held  insufficient. — Losaie  v. 
Frederick  (Ky.)  885. 

'Co-sureties  will  on  the  surety  paying  in  full 
the  debt  for  the  benefit  of  all  the  sureties  be 
indebted  to  him  for  their  proportionate  part  of 
the  debt.— Sanders  &  Walker  v.  Herndon  (Ky.) 
908. 

The  court  In  a  suit  under  Civ.  Code  Prac.  II 
439,  to  subject  the  property  of  a  surety  to  the 
satisfaction  of  a  judgment,  held  required  to  give 
judgment  against  defendant  for  his  proportion- 
ate part  of  the  debt. — Sanders  &  Walker  v. 
Herndon  (Ky.)  908. 

PRIORITIES. 

Of  attachment  over  other  liens  or  claims,  see 
"Attachment,"  S  2. 

Of  claims  against  estate  assigned  for  credit- 
ors, see  "Assignments  for  Benefit  of  Cred- 
itors," S  2. 

Of  claims  against  estate  of  decedent,  see  "Ex- 
ecutors and  Administrators,"  §  3. 

Of  mortgages,  see  "Mortgages,"  {  2. 

PRISONS. 

Liability  of  state  for  false  statements  by  mem- 
ber of  board  of  prison  commissioners,  see 
"States,"  i  1. 


PRIVATE  NUISANCES. 

See  "Nuisance,"  I  1. 

PRIVATE  ROADS. 

Ondemnation  of  land  for  ri^t  of  way,  see 

"Eminent  Domain,"  I  1. 
Rights  of  way,  see  "Blaaementa." 

PRIVILEGE 

Of  witness  as  to  testimony,  see  "Witnesses," 
i  2. 

PROBATL 

Of  will,  see  "Wills,"  |  2. 

PROBATE  COURTS. 

Jurisdiction  to  bold  inquisition  of  lunacy,  see 
"Insane  Persons,"  {  1. 

PROCESS. 

In  action*  again»t  particular  cUusei  of  person*. 
Foreign  corporations,  see  "Corporations,"  {  10. 

PartioiUar  form*  of  writ*  or  other  process. 
See    "Arrest":    "Execution";     "Garnishment"; 


"Injunction' 


"Mandamus":    "Prohibition"; 


"Quo   Warranto";    "Replevin";    "Sequestra- 
tion." 

{   1.    Berrlee. 

Under  Kirby's  Dig.  i$  0055,  6036,  an  affidavit 
for  a  warning  order  held  fatally  defective  for 
being  in  the  alternative. — Holloway  v.  Holloway 
(Ark.)  8.S7. 

Rev.  St.  1899,  S  570  TAnn.  St.  1906,  p.  597], 
providing  for  substituted  service  of  summons 
held  substantially  complied  with  by  a  return 
that  a  copy  of  the  writ  and  petition  was  left 
with  a  "member"  of  defendant's  family. — Col- 
ter V.  Luke  (Mo.  App.)  608. 

•T'nder  Rev.  St.  1899,  g  570  [Ann.  St.  1906, 
p.  597],  providing  for  service  of  a  summons  by 
leaving  a  copy  at  defendant's  usual  place  of 
abode  with  some  person  of  his  family,  the 
service  must  conform  substantially  to  the  re- 
quirements of  the  statute.— Colter  v.  Luke  (Mo. 
App.)  608. 

The  word  "family."  as  used  in  Rev.  St.  1899, 
§  570  [Ann.  St.  1906,  p.  597],  providing  for  serv- 
ice of  a  summons  by  leaving  a  copy  at  defend- 
ant's usual  place  of  abode  with  some  person  of 
his  family,  defined  (quoting  3  Words  and 
Phrases,  Jud.  Def.  p.  2674).— Colter  v.  Luke 
(Mo.  App.)  608. 

I  2.     Defects,     obJeetioBS,     and    amea4- 
ment. 

In  determining  whether  or  not  service  of  pro- 
cess was  on  a  proper  person,  the  court  will 
consider  the  return  of  the  sheriff  and  the  facts 
set  forth  in  the  affidavit  of  defendant  filed  with 
its  motion  to  vacate  the  judgment. — Cumber- 
land Co.  V.  Lewis  (Ky.)  347. 

If  service  of  process  on  a  foreign  corporation 
was  on  one  of  the  officers  or  agents  designated 
by  statute,  but  the  writ  did  not  so  show,  it 
could  be  amended  to  conform  to  the  facts. — 
Cumberland  C)o.  r.  Lewis  (Ky.)  347. 

PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  see  "Intox* 
icating  Liquors." 

f   1.    Nature  and  sroands. 

•Under  Civ.  Code  Prac.  §  479,  the  circuit  court 
held  without  authority  to  grant  a  writ  of  pro- 


*Polat  annotated.   See  syllalroa. 


Digitized  by 


Google 


INDEX. 


1286 


Ubition  to  prevent  an  Inferior  coart  having  ju- 
risdiction of  the  cause,  from  deciding  it.— 
Hughes  T.  Holbrook  (Ky.)  225. 

Under  Rev.  St.  1899,  i  5937  (Ann.  St.  1906, 
p.  3001),  one  held  not  entitled  to  a  writ  prohibit- 
ing a  prosecntion  under  municipal  ordinance. — 
State  ex  rel.  Hainsworth  t.  Shannon  (Mo. 
App.)   1007. 

I  2.    JnrUdletlon,  praeeedlncai  •»'  **- 
U«f. 

A  statement  in  the  suggestions  filed  for  a 
preliminary  rule  prohibiting  a  police  judge  from 
entertaining  a  prosecution  under  an  ordinance 
claimed  to  be  void  held  not  to  show  relator's 
right  to  the  remedy.— State  ex  rel.  Hainsworth 
T.  Shannon  (Mo.  App.)  1007. 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROOF. 

Of  loss  insured  against,  see  "Insurance,"  f|  6, 

7,  10. 
Of  service  of  process,  see  "Process,"  {  1. 

PROPERTY. 

Constitutional  guaranties  of  ri<rhte  of  proper- 
ty, see  "Constitutional  Law."  {  10. 

Constitutional  right  to  acquire  and  bold,  see 
"Constitutional  Law,"  {  4. 

Of  particuUif  ctattei  of  person*. 
See  "Associations." 

Particular  speciet  of  property. 
See  "Animals";    "Logs  and  Logging";    "Mines 
and    Minerals";     "Trade-Marlts    and    Trade- 
Namea" 

Trantfert  and  other  mattere  affecting  title. 
See  "Abandonment";   "Adverse  Possession." 
Dedication  to  public  use.  see  "Dedication." 
Intermixtore,  see  "Confusion  of  Goods." 
Taking  for  public  use,  see  "Eminent  Domain." 

*The  inventor  of  an  unpatented  secret  form- 
nla  is  entitled  to  maintain  the  secrecy,  and  to 
prevent  its  disclosure  or  use  by  one  who  ob- 
tained knowledge  of  it  through  fraud  or  breach 
of  contract.— OBear-Nester  Glass  Co.  t.  An- 
tiexplo  Co.  (Tex.)  967. 

PROPOSITIONS. 

Accompanying  assignments  of  errors  in  brief, 
see  ''Appeal  and  Error,"  i  18. 

PROSECUTING  AHORNEYS. 

See  "District  and  Prosecuting  Attorneys." 

PROSTITUTION. 

See  "Disorderly  House." 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  "Trial,"  f  6. 
In  criminal  prosecutions,  see  "Criminal  Law," 
I  24. 

PROVOCATION. 

For  assault,  see  "Assault  and  Battery,"  {  1. 
For  manslaughter,  see  "Homicide,"  g  2. 


PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,  see 
"Damage^"  i  1. 

Of  injuries  to  servant,  see  "Master  and  Serv- 
ant," 18  4,  8. 

Of  injury  in  general,  see  "Negligence,"  §  2. 

Of  injury  to  passenger,  see  "Carriers,"  f$  4,  3- 

PUBLICATION. 

Of  result  of  local  option  election,  see  "Intox- 
icating Liquors,"  g  2. 
Service  of  process,  see  "Process,"  |  1.  . 

PUBLIC  DEBT. 

See  "Counties,"  f  3;  "Municipal  Corporations," 
{  9;  "Schools  and  School  Districts,"  f  1; 
"Towns,"  i  1. 

PUBLIC  IMPROVEMENTS. 


By    municipalities, 
tions,"  {  6. 


•ee    "Municipal    Corpora- 


PUBLIC  LANDS. 

Mineral  lands,  see  "Mines  and  Minerals,"  |  1. 

I    1.   XMspoaal  af  lands  of  tlie  states. 

A  stipulation  in  a  contract  with  agents  for 
the  sale  of  county  school  lands  held  not  an 
agreement  to  pay  them  out  of  the  proceeds  of 
the  sales ;  and  hence  on  its  face  an  unauthoriz- 
ed diversion  thereof.— Matagorda  County  v. 
Casey  (Tex.  Civ.  App.)  476. 

The  commissioners'  court  held  to  have  power 
to  appoint  agents  to  sell  county  school  lands  on 
specified  terms,  convey  the  lands,  receive  the 
purchase  money,  deposit  it  to  the  credit  of  the 
school  fund,  and  make  an  annual  report  pur- 
suant to  a  written  contract. — Matagorda  Coun- 
ty V.  Casey  (Tex.  Civ.  App.)  476. 

In  trespass  to  try  title,  evidence  examined, 
and  held  insuiCcient  to  bring  land  within  reser- 
vation of  Act  Feb.  20,  1879  (Laws  1879,  Reg. 
Seas.  p.  9,  c.  18).— Keenan  v.  Slaughter  (Tex. 
Civ.  App.)  708. 

Irregularities  in  survey  held  not  to  render  pat- 
ent invalid  under  Act  Feb.  20,  1879  (Laws 
1879,  Reg.  Sees.  p.  9,  c.  13),  and  Act  July  14, 
1879  (Special  Laws  1879,  p.  48,  c.  02).— Keenan 
V.  Slaughter  (Tex.  Civ.  App.)  703. 

Party  other  than  state  or  one  claiming  title 
to  land  under  reservation  in  favor  of  the  state 
held  not  entitled  to  have  patent  declared  in- 
valid.—Keenan  T.  Slaughter  (Tex.  Civ.  App.) 
703. 

Under  section  10  of  the  general  provisions 
of  the  Constitution  of  the  Republic  of  Texas, 
the  republic  held  to  have  recognised  parents' 
righto  to  lands  under  the  colonisation  laws  of 
Mexico,  not  because  of  any  obligation  to  the 
children,  but  of  the  moral  obligation  to  the  par- 
ento.— Fields  v.  Burnett  (Tex.  Civ.  App.)  1048. 

PUBLIC  SCHOOLS. 

See  "Schools  and  Sdiool  Districts,"  f  1. 

PUBLIC  SERVICE  CORPORATIONS. 

See  "Carriers";  "Railroads";  "Street  Bail- 
roads";    "Telegraphs  and  Telephones." 

Water  companies,  see  "Waters  and  Water 
Courses,"  g  2. 
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PUBLIC  USE. 

Dedication  of  property,  see  "Dedication." 
Taking  property  for  public  use,  see  "Eminent 
Domain." 

PUBLIC  WATER  SUPPLY. 

See  "Waters  and  Water  Courses,"  {  2. 

PUNISHMENT. 

See  "Forfeitures." 
Fines,  see  "Fines." 

PUNITIVE  DAMAGES. 

See  "Damaces,"  I  3. 

PUPILS. 

See  "Schools  and  School  Districts,"  S  1, 

QUALIFIED  PEL 

Creation  bj  will,  see  "WiUs,"  f  & 

QUANTUM  MERUIT. 

See  "Work  and  Labor." 

QUASHING. 

Execution,  see  "Execution,"  |  1. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "Trial,"  I  6. 
In  criminal  prosecutions,  see  "Criminal  Ijaw," 
{  24;   "Homicide."  i  7. 

QUIETING  TITLE. 

See  "Boundaries."  i  2. 

Judgment  oo  pleading,  see  "Pleading,"  i  8. 

§  1.     Prooeedlncs  and  relief. 

*In  a  suit  to  quiet  title,  evidence  held  to 
show  that  plaintiff  was  in  the  actual  possession 
of  the  land  when  the  suit  was  instituted. — 
Alexander  v.  Hill  (Ky.)  226. 

QUO  WARRANTO. 

Judgment  of  dismissal  as  bar  to  subsequent 
information,  see  "Judgment,"   S   7. 

Persons  concluded  by  judgment  of  dismissal, 
see  "Judgment,"  {  & 

{   1.    Natnre  and  KTonnds. 

The  state,  by  its  Attorney  General,  or  by 
the  prosecuting  attorney  of  a  county  in  which 
a  town  is  situated,  may  attack  the  validity  of 
the  incorporation  of  the  town  by  a  proceeding 
in  the  nature  of  quo  warranto.— State  ex  int 
Roeenberger  t.  Town  of  Bellflower  (Mo.  App.) 
117. 

RAILROADS. 

See  "Street  Railroads." 

As  employers,  see  "Master  and  Servant." 

Carriage  of  goods  and  passengers,  see  "Car- 
riers?' 

Construction  and  operation  of  instructions  in 
action  for  death  caused  by  operation  of,  see 
"Trial,"  !  11. 


Cross-examination  of  witnesses  in  condemnation 
proceedings,  see  "Witnesses,"  {  2. 

Exercise  of  power  of  eminent  domain,  see  "S2mi- 
n«:nt  Domain." 

E2xtent  of  adverse  possession,  see  "Adverse 
Possession,"  J  2. 

Harmless  error  in  action  for  injuries  caused 
by  operation  of,  see  "Appeal  and  Error."  i 
26. 

Judicial  notice  as  to  ownership  of  railroad 
tracks,  see  "Evidence,"  {  1. 

Limitations  applicable  to  action  for  damages 
caused  by  failure  to  construct  opening  in  rail- 
road fence,  see  "Limitation  of  Actions,"  |  2. 

Performance  of  work  on  Sunday  necessary  for 
operation  of,  see  "Sunday." 

Pollution  of  water  course,  see  "Waters  and 
Water  Courses,"  g  1. 

Release  for  injuries  caused  by  operation  of.  see 
"Release,"  {  1. 

Requests   for   instructions   in   action   for   in- 

i'nries  caused  by  operation  of,  see  "Trial,"  i 
a 

Sufficiency  of  instructions  in  action  for  death 

caused  by  operation  of,  see  "Trial,"  {  8. 
Taking  case  or  question  from  jury  in  action  for 

death  caosed  by  operation  of,  see  "Trial," 

8  5. 
Taxation  of  property  of,  see  "Taxation,"   H 

2,  4. 

{  1.     Railroad  eompaaleo. 

*nnder  Civ.  Code  Prac.  f  73.  an  action  against 
a  railway  company  for  killinj;  plaintiff's  intes- 
tate held  properly  brought  in  the  county  in 
which  plaintiff  was  living  at  the  time,  and 
through  which  defendant's  road  passed,  thoui^ 
the  killing,  and  plaintiff's  appointment  as  ad- 
ministrator, and  defendant's  home  office,  were 
in  another  county. — Louisville  &  N.  S.  Co.  v. 
Hoskins'  Adm'r  (Ky.)  305. 


(  2. 


maintenanee,      and 


Consimotlon, 
equipment. 

*A  railroad  erecting  an  embankment  across 
a  street  with  the  permission  of  a  city  must  leave 
a  passageway  reasonably  sufficient  for  the  pub- 
lic—Wickliffe  V.  IlUnois  Cent  R.  Ca  (Ky.)  243. 

In  an  action  against  a  railroad  for  injuries 
to  plaintUTs  meadow  through  cattie  trespassing 
thereon  because  of  defendant's  failure  to  fence 
its  right  of  way,  plaintiff's  measure  of  damages 
held  to  be  the  reasonable  value  of  the  pasturage 
lost  by  him.— Casey  v.  St  Louis  ft  S.  F.  R.  Co. 
(Mo.  App.)  588. 

{   3.    Operation-^ompaniea  and  persona 
liable  for  injuries. 

•Where  gates  are  necessary  where  a  street 
crosses  a  railroad  track,  it  is  the  duty  o^  every 
railroad  company  using  the  track  to  protect 
the  crossing,  and  each  company  and  the  owner 
of  the  track  are  jointiy  and  severally  liable  for 
injuries  resulting  from  a  failure  to  perform 
such  duty. — Schulte  v.  Louisville  &  N.  R.  Co. 
(Ky.)  941. 

{   4.    —  Injuries   to  licensees    or   tr«s> 
passers  in  (oneraL 

•In  an  action  for  injuries  to  plaintiff  through 
the  falling  of  the  door  of  a  car  furnished  his 
employer  by  defendant  railroad,  plaintifF  Aeld 
guilty  of  contributory  negligence  precluding  his 
recovery.- St.  Louis  ft  S.  F.  R.  Oo.  v.  Fritta 
(Ark.)  841. 

If  appliances  in  common  use  by  a  railroad 
company  are  reasonably  safe,  they  need  not  be 
discarded  merely  because  newer  and  better  ones 
come  into  use. — St.  Louis  &  S.  F.  R.  Ca  v. 
Fritts  (Ark.)  841. 

•Railroad  companies  owe  to  persons  loading 
or  unloading  cars  the  duty  to  furnish  cars  4n 
such  condition  that  they  can  be  used  with  rea- 
sonable safety.— St.  Louie  &  S.  F.  B.  Co.  t. 
Fritts  (Ark.)  841. 
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Tn  an  action  against  a  master  for'  an  assault 
of  a  servant,  Instructions  held  not  to  give  undue 
prominence  to  particular  testimony.— Hubbard 
▼.  Louisville,  H.  &  St  I<.  B;.  Co.  (Ky.)  331. 

An  ultimate  connecting  carrier  h«U  not  neg- 
ligent in  failing  to  ascertain  that  the  unloading 
valve  on  an  oil  tank  car  was  open  before  de- 
livering the  car  to  the  consignee.-<rnlf,  W.  T.  & 
P.  Ry.  Co.  y.  Wittnebert  (tex.)  150. 

{   S.    —  Aeolfienta  to  trslas. 

Train  first  arriving  at  crossing  heM  to  hare 
precedence  over  trams  subsequently  arriving. 
— EI  Paso  &  S.  W.  B.  Co.  v.  Polk  (Tex.  Civ. 
App.)  781. 

Whether  negligent  custom  of  a  railroad  com- 
pany In  passing  a  crossing  without  stopping  or 
giving  signals  ^ave  them  the  right  to  run 
over  anything  impeding  the  progress  of  its 
trains  held  a  question  for  the  jury.— El  Paso 
A  8.  W.  B.  Co.  v.  Polk  (Tex.  Civ.  App.)  761. 

Whether  or  not  an  employ^  of  a  railroad  in- 
jured at  a  crossing  by  another  train  colliding 
with  the  train  on  which  he  was  riding  was 
negligent  in  remaining  at  his  post  of  duty  as 
long  as  he  did  held,  under  the  evidence,  a  ques- 
tion for  the  jury.— El  Paso  &  S.  W.  .B.  Co.  v. 
Polk  (Tei.  Civ.  App.)  761. 

Fact  that  employes  on  trains  on  which  a 
person  was  injured  might  have  anticipated  a 
.collision  with  another  train  held  not  to  relieve 
the  company  operating  such  other  train  from 
liability  for  injuries  caused  by  reckless  negli- 
gence.—El  Paso  &  S.  W.  R.  Co.  ▼.  Polk  (Tex. 
Cly.  App.)  761. 

*In  an  action  against  a  railroad  for  the  death 
of  an  employe  of  another  railroad  in  a  col- 
lision at  a  crossing,  decedent  held  not  guilty  of 
contribii  jry  negligence,  and  defendant's  em- 
ployes held  guilty  of  negligence. — Bl  Paso  &  S. 
W.  B.  Co.  v.  Hurtle  (Ifex.  Civ.  App.)  998. 

Bev.  St.  1886,  art.  4507,  regalating  the  opera- 
tion of  trains,  construed,  and  held  to  apply  to 
places  where  switch  ennnes  are  operated. — ^Bl 
Paso  &  S.  W.  B.  Co.  ▼.  Murtle  (Tex.  Civ.  App.) 
^08. 

The  customary  disremrd  by  the  employes  of 
a  railroad  company  of  Rev.  St.  1895,  art.  4.'507. 
does  not  repeal  it,  and  the  company  mnst  an- 
-swer  for  the  damages  arising  from  a  violation. 
— Bl  Paso  &  S.  W.  B.  Co.  v.  Murtle  (Tex.  Civ. 
App.)  998. 

*An  employe  of  a  railroad  company  in  charge 
•of  a  train  about  to  cross  the  tracks  of  another 
company  may  presume  that  the  employes  of  the 
latter  company  in  control  of  an  approaching  en- 
gine will  obey  the  law,  and  atop  before  reach- 
ing the  crossing.— Bl  Paso  &  S.  W.  B.  Co.  v. 
Murtle  (Tex.  Civ.  App.)  998. 

*A  rule  of  a  railroad  company  regulating 
the  movement  of  trains  construed.- El  Paso  & 
S.  W.  E.  Co.  ▼.  Murtle  (Tex.  Civ.  App.)  998. 

4   6.    -^^  Aoeldenti  at  erosaliics. 

•Where  a  railroad  crossing  is  especially  dan- 
gerous, the  railroad  company  and  the  travelers 
most  use  increased  care  commensurate  with 
the  danger.— Hummer's  Ex'x  t.  Louisville  &  N. 
B.  Co.  (Ky.)  885. 

'Employes  in  charge  of  a  train  need  not 
slacken  the  speed  of  the  train  at  ordinary  pub- 
lic crossings,  and  this  is  ordinarily  only  re- 
quired at  places  where  the  population  is  crowd- 
ed, and  the  presence  of  persons  on  the  track  is 
to  be  expected. — Hammer's  Ex'x  v.  Louisville 
&  N.  B.  Co.  (Ky.)  865. 

*In  an  action  for  the  death  of  a  traveler 
•tmck  by  a  train  at  a  public  crossing,  certain 
evi(lence  Jteld  proper  in  considering  whether 
■decedent  waa  guilty  of  contributory  negligence 


and  the  railroad  company  of  negligence.- Hum- 
mer's Ex'x  V.  Louisvflle  &  N.  R.  Co.  (Ky.)  885. 

In  an  action  for  the  death  of  a  traveler  struck 
by  a  train  at  a  public  crossing,  an  instruction 
held  not  objectionable  as  giving  undue  promi- 
nence to  certain  facta. — Hummer's  Ex'x  v. 
Louisville  &  N.  B.  Co.  (Ky.)  885. 

'Contributory  negligence  of  one  killed  by 
a  train  at  a  crossing  held  to  bar  a  recovery, 
unless  the  operators  of  the  train  could  by  or- 
dinary care  have  avoided  injury  to  him. — Hum- 
mer's Ex'x  V.  Louisville  &  N.  B.  Co.  (Ky.) 
885. 

In  an  action  for  the  death  of  a  traveler  struck 
by  a  train  at  a  public  crossing,  an  instruction 
held  not  erroneous  in  view  of  the  evidence. — 
Hummer's  Ex'x  t.  Lonisville  &  N.  B.  Ck>.  (Ky.) 
885. 

*In  an  action  against  a  railroad  for  injuries 
to  plaintiffs  horses  and  wagon  through  being 
struck  by  a  train  at  a  street  crossing,  plaintiff 
held  not  entitled  to  recover  punitive  damaees. — 
Schnlte  v.  Louisville  &  N.  B.  Co.  (Ky.)  941. 

*When  gates  at  a  crossing  are  kept  closed 
when  trains  are  approaching  and  kept  open 
when  they  are  not,  the  fact  that  they  are  open 
held  an  invitation  to-  the  public  to  cross.- 
Schulte  V.  Louisville  &  N.  R.  Co.  (Ky.)  941. 

In  an  action  to  recover  for  injuries  to  plaln- 
tifTs  horse  and  buggy  by  being  struck  b]r  de- 
fendant's train  at  a  crossing,  evidence  examined, 
and  held  to  justify  an  inference  by  the  jury  that 
plaintiff  was  the  owner  of  the  proi>erty  damag- 
ed.—Flanery  V.  St.  Louis  &  S.  F.  B.  Co.  (Mo. 
App.)  575. 

*Where  It  was  not  shown  that  defendant  rail- 
road had  notice  of  defects  in  a  public  crossing 
on  its  road,  or  of  the  length  of  time  it  had  been 
defective,  plaintiff  may  not  recover  for  injuries 
to  her  horse  and  buggy  by  being  struck  by  de- 
fendant's train  because  of  such  defects. — Flan- 
ery V.  St  Louis  &  S.  F.  B.  Co.  (Mo.  App.)  575. 

*A  traveler  struck  by  cars  at  a  crossing  held 
not  guilty  of  contributory  negligence  as  a  mat- 
ter of  law.— Boyd  v.  St  Louis  Southwestern 
By.  Co.  of  Texas  (Tex.)  813. 

•The  burden  of  proving  contributory  negli- 
gence of  a  traveler  injured  in  a  collision  at  a 
crossing  is  on  the  railroad.— Boyd  t.  St.  Louis 
Southwestern  By.  Co.  of  Texas  (Tex.)  818. 

*A  traveler  approadiing  a  system  of  rail- 
road tracks  crossing  the  street  held  required  to 
use  ordinary  care  to  avoid  a  collision. — Boyd  v. 
St  Louis  Southwestern  By.  Co.  of  Texas  (Tex.) 
SIS. 

*In  an  action  against  a  railroad  for  injuries 
to  a  pedestrian  while  passing  l>etween  cars  in 
a  tram  blocking  a  street  in  violation  of  a  city 
ordinance,  an  instruction  authorizing  a  recov- 
ery on  finding  specified  acts  of  negligence  held 
proper. — Chicago,  B.  I.  &  G.  By.  Co.  v.  John- 
son (Tex.)  964. 

In  an  action  against  a  railroad  for  injuries 
to  a  pedestrian,  the  manner  of  submitting  the 
negligence  proximately  causing  the  injuries  held 
not  prejudicial.— Chicago,  B.  I.  &  O.  By.  Co. 
V.  Johnson  (Tex.)  964. 

In  an  action  for  injuries  resulting  from  a 
defective  railroad  crossing,  held,  that  a  charge 
was  not  objectionable  as  stating  one  of  the 
grounds  of  negligence  charged  to  he  the  failure 
to  construct  the  crossing  in  a  particular  man- 
ner.—St.  Louis  Southwestern  By.  C!o.  of  Tex- 
as v.  Hawkins  (Tex.  Civ.  App.)  736. 

*In  an  action  against  a  railroad  for  injuries 
received  while  driving  over  a  defective  cross- 
ing, the  question  of  plaintiff's  contributory 
negligence  was  for  the  jury,  though  it  appeared 
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that  he  bad  knowledge  of  the  defect-— St.  Louis 
SoDthwestern  Ry.  Co.  of  Texas  t.  Hawkins 
(Tex.  Civ.  App.)  738. 

In  an  action  against  a  railroad  for  injuries, 
resulting  from  a  defective  crossing,  allegations 
in  plaintiff's  petition  as  to  nature  of  defects 
AeM  not  subject  to  exception.— St.  Ixiuis  South- 
western Ry.  Co.  of  Texas  v.  Hawkins  (Tex. 
Civ.  App.)  736. 

*In  an  action  against  a  railroad  for  injuries, 
at  a  street  crosping  an  instruction  held  not  er- 
roneous.- Texas  Mexican  Ry.  Co.  t.  De  Her- 
nandez (Tex.  Civ.  App.)  765. 

In  an  action  against  a  railroad  for  injuries 
at  a  street  crossing,  an  instruction  held  not  mis- 
leadibg  in  view  of  a  further  instruction. — Texas 
Mexican  Ry.  Co.  T.  De  Hemandei  (Tex.  Civ. 
App.)  765. 

*Where  those  operating  a  locomotive  discover 
the  peril  of  one  on  a  crossing  in  time  to  stop 
the  engine,  it  is  their  duty  to  nse  all  the  means 
at  hand  to  stop  the  engine. — Texas  Mexican 
Ry.  Co.  T.  De  Hernandez  (Tex.  Civ.  App.)  765. 

A  complaint  in  an  action  against  a  railroad 
for  injuries  to  one  at  a  croeslng  held  to  suffi- 
ciently allege  that  the  engine  operatives  dis- 
covered the  per!)  of  the  plaintiff  in  time  to 
prevent  the  injury, — Texas  Mexican  Ry.  C!o.  t. 
De  Hernandez  (Tex.  Civ.  App.)  765. 


$  T. 


— '  lajwlea  to  pevsoas  on  or  ne** 
iraeks. 


*In  an  action  for  the  death  of  a  passenger 
while  walking  on  a  railroad  tra<A  between  the 
station  and  a  street,  after  alighting  from  the 
train,  the  evidence  held  to  rnise  a  question  for 
the  jury  whether  it  was  the  duty  of  deceased  to 
look  and  listen  for  the  approaching  engine  that 
struck  him. — Missouri  &  N.  A.  R.  Co.  t.  Brat- 
ton  (Ark.)  518. 

*Where  the  circumstances  are  each  that  one 
of  ordinary  prudence,  wbo  was  injured,  might 
not  expect  a  train  to  pass  at  that  point,  it  is 
a  question  for  the  jury  whether  or  not  be  was 
guilty  of  contributory  negligence. — Missouri  & 
N.  A.  R.  Co.  V.  Bratton  (Ark.)  518. 

*Bvidence  held  to  show  tiiat  deceased  was  not 
a  trespasser  on  the  railroad  track,  but  was  there 
at  least  by  sufferance.— Missouri  &  N.  A.  R. 
Co.  T.  Bratton  (Ark.)  518. 

*In  aa  action  against  a  railroad  for  death, 
plaintiff,  having  alleged  a  specific  act  of  negli- 
gence, held  not  entitled  to  avail  himself  of  oth- 
er acts  of  negligence. — Edwards'  Adm'r  v.  Ches- 
apeake k  O.  Ry.  Co.  (Ky.)  303. 

*In  an  action  for  death  in  being  struck  by 
defendant's  train,  evidence  held  insufficient  to  go 
to  the  jury  on  the  question  whether  defendant's 
employ^  were  negligent  in  failing  to  stop  the 
train.— Edwards'  Adm'r  v.  Chesapeake  &  O.  Ry. 
Co.   (Ky.)  303. 

'Where  railroad  tracks  in  a  city  are  habitual- 
ly used  by  people  who  may  be  expected  thereon 
at  any  time,  persons  moving  a  train  through  the 
city  must  keep  a  lookout,  and  use  ordinary  care 
to  avoid  persons  on  the  tracks,  even  though 
they  are  trespassers. — Louisville  &  N.  R.  Co. 
v.  Hoskins'  Adm'r  (Ky.)  305. 

'Whether  defendant  railway  company  was 
negligent  in  causing  the  death  of  plaintiff's  in- 
testate held  for  the  jury.— Louisville  &  N.  B. 
Co.  V.  Hoskins'  Adm'r  (Ky.)  305. 

*In  an  action  for  injury  to  a  trespasser  on 
track,  evidence  held  to  carry  to  the  jury  the 
question  as  to  whether  the  lookouts  discovered 
plaintiiTs  peril.— Louisville  &  N.  R.  Co.  v. 
Bell  (Ky.)  335. 

*One  held  a  trespasser  on  a  railroad  track 
requiring  the  railroad  to  exercise  ordinary  care 


after  the  discovery  of  hl8_per{l.— Dlinoia  Ont. 
R.  Co.  r.  T^aon's  Adm'x  (Ky.)  863. 

*In  an  action  for  the  death  of  a  trespasser, 
the  evidence  held  not  to  show  a  failure  to  ex- 
ercise ordinary  care  after  the  discovery  of  de- 
cedent's  peril.— Illinois   Cent.    B.   Co.    T.  Ty* 

son's  Adm'x  (Ky.)  863. 

*If  there  is  any  evidence  of  contributory 
negligence  of  a  pedestrian  crossing  a  railroad 
track,  the  question  is  for  the  jury.- Louisville 
&  N.  R.  Co.  V.  McNary's  Adm'r  (Ky.)  898. 

*In  an  action  for  the  death  of  a  pedestrian 
killed  by  a  train,  it  was  held  etror  to  submit 
the  question  of  punitive  damages  or  of  gross 
negligence. — Louisville  &  N.  R.  Co.  v.  Mc- 
Nary's Adm'r  (Ky.)  898. 

*If  a  pedestrian  in  going  in  front  of  a  train 
fails  to  use  ordinary  care,  and,  but  for  this, 
would  not  have  been  injured,  there  could  be  no 
recovery  notnithiitanding  negligence  of  the 
trainmen. — Louisville  &  N.  R.  Co.  v.  McNary's 
Adm'r  (Ky.)  898. 

'Though  a  pedestrian  killed  in  crossing  in 
front  of  a  train  could  have  seen  it  if  she  had 
looked,  she  had  a  right  to  assume  that  proper 
notice  of  it  would  be  given.— Louisville  ft  N. 
R.  Co.  v.  McNary's  Adm'r   (Ky.)  898. 

'Where  a  train  passes  through  a  cut  and 
emerges  from  a  curve  close  to  a  station  where 
persons  on  or  about  the  track  may  reasonably 
be  expected,  adequate  notice  should  be  given, 
and  the  speed  be  such  that  the  lookout  would 
not  be  idle.— I^nisville  &  N.  R.  Co.  v.  Mc- 
Nary's Adm'r  (Ky.)  888. 

*A  signal  of  a  train's  approach  ordinarily 
sufficient  to  give  notice  to  persons  exercising  or- 
dinary care  and  in  possession  of  their  ordinary 
faculties  is  reasonable. — Louisville  &  N.  R. 
Co.  V.  McNary's  Adm'r  (Ky.)  898. 

'Rule  as  to  the  duty  and  liability  of  a  rail- 
road company  as  to  trespassers  on  the  track 
in  cities  and  towns  stated. — Tx>uiKvilIe  &  N. 
B.  Co.  V.  McNary's  Adm'r  (Ky.)  898. 

*A  railroad  company  held  charged  with  knowl- 
edge that  a  private  path  across  its  track  at  a 
way  station  was  a  place  at  which  the  presence 
of  persons  on  the  track  might  reasonably  be 
anticipated.— Louisville  &  N.  R.  Co.  v.  Mc- 
Nary's Adm'r  (Ky.)  898. 

*A  railroad  company  held  not  exempt  from 
liability  for  killing  a  pedestrian  because  she 
was  at  a  private  crossing,  and  was  not  going  to 
its  station.— Louisville  &  N.  R.  Co.  ▼.  Mc- 
Nary's Adm'r  (Ky.)  898. 

In  a  personal  injury  case  a  charge  held  not 
to  impose  on  defendant  a  higher  decree  of  care 
than  required  by  law. — Missouri,  K.  &  T.  Ry. 
Co.  V.  Hendricks  (Tex.  Civ.  App.)  748. 

*A  fireman  on  a  moving  train  who  sees  a 
child  approaching  it  is  bound  to  act  promptly 
to  prevent  its  injury.- International  &  G.  X. 
R.  Co.  V.  Vallejo  (Tex.  Civ.  App.)  1187. 

E>vidence  held  to  sufficiently  show  the  circum- 
stances in  which  a  child  was  run  over  by  rail- 
way cars.— International  &  G.  N.  R.  Co.  t. 
Vallejo  (Tex.  Civ.  App.)  1187. 

'Under  the  evidence,  in  an  action  against  a 
railway  company  for  injury  to  a  child  run  over 
by  cars,  whether  the  company  was  negligent  held 
for  the  jury.— International  &  G.  N.  R.  Co.  v. 
Vallejo  (Tex.  Civ.  App.)  1187. 

{  8.    —  lajnrlea  to  malmals  vu  or  soar 
traokL 

In  an  action  for  killing  pl<i!ntitr8  mare,  an 
instruction  held  erroneous.— Rhinehart  T.  St. 
Louis  &  S.  F.  R.  Co.  (Mo.  App.)  103. 
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In  an  action  for  killing  plaintifTs  mare,  tbe 
CiTing  of  an  instmotion  and  the  refusal  of  an 
Snatraction  requested  by  defendant  keU  error.— 
Rhineliart  t.  St.  Louia  &  8.  F.  R.  Co.  (Mo. 
App.)    108. 

•In  an  action  for  the  killinf  of  plaintifTa 
mare,  the  question  of  the  negligenea  of  the  train 
operatives  held  for  tbe  jury. — Bhinchart  t.  St. 
Louis  &  S.  F.  R.  Co.  (Mo.  App.)  108. 

•Statement  of  duty  of  train  opwatires  to 
prevent  injury  to  animals  running  luoncside  the 
track.— Rhinehart  r.  St.  Louia  &  8.  F.  R.  Co. 
(Mo.  App.)  103. 

*In  an  action  against  a  railroad  company  for 
killing  a  horse,  held  error  to  refuse  a  peremp- 
tory instruction  for  defendant.— Texas  Cent. 
R.  Co  V.  Randal  (Tex.  Civ.  App.)  605. 

*In  an  action  against  a  railroad  company  for 
killing  a  horse,  evidence  held  insufficient  to 
show  chat  defendant's  negligence  was  the  prox- 
imate cause  of  the  injury  to  the  horse. — Texas 
Cent  R.  Co.  v.  Randal  (Tex  C!iv.  App.)  506. 

In  an  action  for  injuries  to  an  animal  found 
under  a  cattle  guard  located  aa  required  by  law, 
the  loontion  thereof  could  not  be  considered  in 
determining  whether  the  railroad  was  liable- 
Houston  &  T.  C.  R.  Co.  T.  White  &  Baskin 
(Tex.  Civ.  App.)  971. 

RATIFICATION. 

Of  bill  or  note,  see  "Billa  and  Notes,"  i  1. 

REAL  ACTIONS. 

See  "Ejectment";   "Trespasa  to  Try  Title." 

REAL  ESTATE  AGENTS. 

See  "Brokers." 

REAL  PROPERTY. 

See  "Property." 

REASONABLE  DOUBT. 

See  "Criminal  Law,"  {  25. 

REBUTTAL 

Evidence,  see  "Trial."  i  & 

RECEIVERS. 

Assignments  to  reoeivers.   see  "Assignments," 
i  2. 

i   1.    N»twF«    mad    cronada    of   veeolTer- 
aUfk 

•The  appointment  of  a  receiver  under  Civ. 
CV>de  Prac.  I  298,  held  not  authorized,  where 
remedies  provided  by  sections  180  and  184  are 
open  to  plaintiff.— McClure  v.  Mctiee  (Ky.)  341. 

S  2.    Allotrance  and  paymeat  of  olalms. 

In  a  suit  to  recover  the  value  of  lumber  claim- 
ed to  have  been  converted  by  the  receivers  of 
defendant  company,  if  the  receivers  converted 
plaintifTs  inmber,  the  costs  of  its  sale  by  the 
receivers,  and  the  expenses  of  the  receivership 
in  connection  therewith,  cannot  be  charged 
against  plaintilf. — Brazelton  &  Johnson  v.  J. 
I.  Campbell  Co.  (Tex.  Civ.  App.)  770. 

Where  defendant  corporation  mortgaged  lum- 
ber which  the  receivers  of  the  corporation  sold 
in  foreclosure  against  such  receivers,  the  pro- 


ceeds of  the'  Inmber  were  liable  not  only  for  the 
principal  debt,  but  also  for  interest  thereon 
from  the  time  of  its  maturity.— Brazelton  ft 
Johnson  t.  J.  I.  Campbell  Co.  (Tex.  Civ.  App.) 
77a 

While  creditors  are  entitled  to  interest  under 
claims  when  an  estate  is  solvent,  the  assets  of  a 
corporation  are  held  by  the  receiver  for  the 
benefit  of  all  tbe  creditors,  and  interest  on  a 
mortgage  debt  may  not  be  recovered  from  its 
maturity  out  of  the  general  assets  of  an  insol- 
vent estate,  in  actions  against  receivers,  since 
the  receivership  wonld  stop  the  running  of  in- 
terest.—Brazelton  &  Johnaon  t.  J.  I.  Campbell 
Co.  (Tex.  Civ.  App.)  770. 

In  an  action  against  receivers  in  their  of- 
ficial capacity  to  recover  the  value  of  lumber 
converted  by  them,  while  plaintiffs  may  re- 
cover tbe  proceeds  of  the  lumber  converted, 
tbey  may  not  recover  interest  thereon  out  of 
the  general  estate, — Brazelton  &■  Johnson  t. 
J.  I.  Campbell  Co.  (Tex.  Civ.  App.)  770. 

I  3.     Aotloaa. 

•Where  the  legal  title  to  personal  propo'ty  is 
in  a  corporation  and  the  property  is  converted, 
a  receiver  thereafter  appointed  may  sue  for 
tlie  conversion.— Smith  v.  Texas  &  N.  O.  R. 
Co.  (Tex.)  819. 

{  4.    AeaoaatlaK  aad  eoaspeaaatloB.  ' 

The  allowance  of  compensation  to  a  receiver 
for  himself  and  his  attorneys  must  be  made 
in  the  first  instance  by  the  court  appointing  tbe 
receiver,  where  the  action  is  pending,  and  the 
allowance  of  that  court  binds  only  the  parties 
to  the  suit— Berry  v.  Rood  (Mo.)  22. 

A  receiver  is  entitled  to  payment  for  serrices 
out  of  the  funds  which  come  into  his  hands  as 
receiver,  and,  if  necessary,  may  .employ  an  at- 
torney, with  leave  to  the  court,  and  is  entitled 
to  an  allowance  out  of  such  funds  to  pay  the 
attorney's  fees;  the  court  fixing  the  amount  of 
such  fees  as  well  as  of  the  receiver's  eompensa- 
tion.— Berry  ▼.  Rood  (Mo.)  22. 

{   5.    ForelcB     aad     aacUlary    reeeWer- 
sUpa. 

•A  foreign  receiver  cannot  sue  in  Tennessee 
to  recover  property  which  has  never  been  in 
his  individual  possession.— Dillingham  t.  Trad- 
ers' Ins.  Co.  (Xenn.)  1148. 

RECOGNIZANCES. 

Correction  of  judgment  or  forfeiture  of  recog- 
nizance bond,  see  "Judgment,"  |  4. 

RECORDS. 

Presumptions  on  appeal  or  error,  see  "Appeal 
and  Error,"  i  23. 

Of  particular  fact*,  act*,  in*tnment$,  or  pro- 

ceedingt  not  judicial. 
See  "Chattel  Mortgages,"  t  2. 

Of  judicial  proceeding*. 
See  "Judgment,"  i  3. 
Abstract  for  purpose  of  review,  see  "Appeal 

and  Error."  »  11. 
Transcript  on  appeal  or  writ  of  error,  see  "Ap- 

ral  and  Error,"  {{  7-17;    "Criminal  Law." 
32. 

Record*  a*  evidence,  and  evidence  relating  to 
matters  of  record. 

See  "Evidence."  {  & 

REDELIVERY. 

Of  property  taken  in  replevin,  ■••  "Replevin," 
8  1. 
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REDEMPTION. 

From  mortgage.  Me  "Mortgagea,"  {  6. 

REFERENCE 

Se«  "Arbitration  and  Award."  • 

REFORMATION  OF  INSTRUMENTS. 

I    1.    Bight  of  aetlon  and  defAnaea. 

Though  equity  may  grant  reiief  from  a  mia- 
take  in  a  contract  where  there  is  fraud  or  the 
mistalce  is  mutual,  a  contract  which  the  parties 
intended  to  malce  but  did  not  make  cannot  be 
set  up  in  place  of  one  which  they  did  make  but 
did  not  intend  to  make. — Reagan  v.  Bruff  (Tex. 
Civ.  App.)  185. 

(   Z.    Prooeedlngts   and  relief. 

•Evidence  held  to  entitle  plaintiffs  to  a  refor- 
mation of  a  deed  as  to  the  land  conveyed. — Mof- 
gan  V.  Combs  (Ky.)  272. 

REGISTRATION. 

See. "Chattel  Mortgages,"  {  2. 

REHEARING. 

See  "New  Trial."  , 

In    mandamus    proceedings,    see    "Mandamns," 

{  3. 
On   appeal    or   writ  of   error,   aee   "Criminal 

Law.**  i  83. 

RELEASE 

See  "Compromise  and  Settlement" ;   "Payment." 
Of  dower,  see  "Dower,"  I  1. 
Of  interest  as  affecting  competency  u  witness, 
see  "Witnesses,"  g  1. 

I   1.    Pleading;,   evldenoe,   trial,  and   re- 
▼lew. 

*E!vidence  held  to  ahow  that  a  release  of 
damages  for  inJurr  In  a  railroad  accident  was 
not  fairly  obtained.— Southern  Ry.  Co.  in  Ken- 
tucky V.  Brewer  (Ky.)  936. 

♦In  an  action  for  injuries  received  while 
working  for  defendant  railroad,  the  evidence  ex- 
amined, and  held  to  authorize  a  finding  for 
plaintiff  on  the  theory  Uiat  jplaintiff  was  induc- 
ed to  sign  a  release  by  misrepresentations  of 
defendant's  agent.— Gulf,  C.  &  8.  F.  Ry.  Go.  v. 
Huyett  (Tex.  Civ.  App.)  602. 

In  an  action  for  injuries  received  while  work- 
ing for  defendant  railroad,  the  issues  submitted 
by  an  instruction  held  fairly  raised  by  the  ev- 
idence.—Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Huyett 
(Tex.  Civ.  App.)  502. 

RELEVANCY. 

Of   evidence   In   civil  actions,  see   "Bvidence," 

Of  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  {  9. 

RELIGIOUS  SOCIETIES. 

See  "Associations." 

Where  a  voluntary  religious  association  be- 
gan in  a  compact  between  the  individuals  com- 
posing it,  it  must  end  by  a  dissolution  or  aban- 
donment of  that  compact.— Clark  v.  Brown  (Tex. 
Civ.  App.)  421. 


The  constitution  of  a  religious  denomination 
held  not  to  antiiorise  itv  general  governing  bod^ 
to  form  a  onion  witii  another  relifions  denomi- 
nation having  the  same  or  similar  form  of 
government,  doctrine,  and  standardSb — Clark  v. 
Brown  (Tex.  Qv.  App.)  421. 

A  union  t>etween  two  religions  denominations 
held  to  involve  the  extinction  of  one  of  them, 
not  binding  on  dissenting  members.— Clark  v. 
Brown  (Tex.  Civ.  App.)  431. 

•The  efflcers  of  a  religious  denomination  held 
not  to  possess  the  implied  power  to  form  a 
union  with  another  religious  denomination. — 
Clark  V.  Brown  (Tex.  Civ.  App.)  421. 

The  officers  of  a  religious  association  have  no 
power  as  managing  officers  to  consolidate  the 
association  with  another  without  the  consent  of 
every  member  thereof.— <31ark  t.  Brown  (Tex. 
Civ.  App.)  421. 

*The  officers  of  one  religions  denomination 
held  not  entitled  to  nnite  with  another  denom- 
ination in  such  a  manner  as  to  terminate  the 
temporal  organization  of  the  former  denomina- 
tion.—Clark  V.  Brown  (Tex.  Civ.  App.)  421. 

In  a  suit  Involving  the  right  to  property  con- 
veyed to  trustees  for  the  use  of  a  church  of  a 
particular  faith,  the  burden  of  proof  held  to  rest 
on  defendants,  who  entered  into  a  different  re- 
ligious organization. — Clark  v.  Brown  (Tex. 
Civ.  App.)  421. 

♦The  rule  that  title  to  church  properly  of  a 
divided  congregation  is  in  that  part  wliich  ad- 
heres, to  the  original  organization  held  subject 
to  a  designated  qualification.— Clark  t.  Brown 
(Tex.  C»T.  App.)  421. 

♦Conveyances  to  tmsteee  for  the  benefit  of  a 
church  of  a  particular  faith  held  made  for  the 
benefit  of  the  congregation  for  whose  benefit  the 
conveyances  were  made,  unincumbered  by  any 
conditions  so  far  as  the  grantors  were  concern- 
ed.—Clark  V.  Brown  (Tex.  Civ.  App.)  421. 

♦Where  property  was  conveyed  on  condition 
that  it  should  be  used  for  a  particular  religious 
faith,  the  courts  will  prevent  diversion  of  the 
property  from  such  purpose.— Clark  T.  Brown 
(Tex.  (Sv.  App.)  421. 

Members  of  a  church  held  entitled  to  the  prop- 
erty held  in  trust  for  the  church  as  against  the 
claims  of  other  members. — Clark  v.  Brown  (Tex. 
Civ.  App.)  421. 

♦Each  member  of  a  church  organization  is 
the  equal  of  ever;r  other  member,  and  has  the 
absolute  right,  which  the  courts  will  protect,  to 
have  the  projperty  controlled  and  administered 
according  to  its  organic  plan,  and  to  participate 
in  its  affairs  in  harmony  therewith.— Clark  v. 
Brown  (Tex.  Civ.  App.)  421. 

The  right  of  probity  conveyed  to  a  church 
belonging  to  a  particular  denomination  held  to 
depend  on  the  right  of  succession. — Clark  v. 
Brown  (Tex.  Civ.  App.)  421. 

♦It  is  no  part  of  the  dntv  of  civil  courts  to 
pass  on  the  issue  of  expediency  of  union  be- 
tween religious  bodies. — Clark  v.  Brown  (Tex. 
Civ.  App.)  421. 

♦Courts  will  inquire  into  the  authority  of  offi- 
cers of  religious  societies  where  a  property  right 
depends  thereon.— Clark  t.  Brown  (Tex.  Civ. 
App.)  421. 

♦When  church  officers  undertake  to  make  fun- 
damental alterations  in  tlie  organization  affect- 
ing the  entire  membership  and  their  status,  the 
civil  courts  will  ascertain  the  anthori^  of  tlie 
officers  when  called  in  question  by  the  proper 
parties  and  in  proper  proceedings. — CSark  v. 
Brown  (Tex.  Civ.  App.)  421. 

♦"Ecclesiastical  matter"  defined.-~Clark  r. 
Brown  (Tex.  Civ.  App>)  421. 
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*Tbe  general  ponrera  of  chnrCh  officers  held 
not  materially  different  from  thoee  exercised  by 
the  managing  directors  of  private  corporations. 
—Clark  T.  Brown  (Tex.  Ciy.  AppJ  421. 

'The  regulations  adopted  by  a  religloas  de- 
nomination pursuant  to  its  authority  held  valid 
and  enforceable  as  against  the  subordinate  bod- 
lea  and  members. — Clark  v.  Brown  (Tex.  Civ. 
App.)  421. 

'When  one  becomes  a  member  of  a  voluntary 
religious  association,  he  suliscribes  to  all  of  its 
rules  and  regulations,  and  <50nsenta  to  the  exer- 
cise of  such  powers  as  have  been  conferred  on 
its  managing  officers,  and  is  bound  thereby  in 
the  future  conduct  of  its  affairs. — Clark  v. 
Brown  (Tex.  Civ.  App.)  421. 

Practical  constructions  held  resorted  to  only 
when  the  language  to  be  construed  is  of  doubt- 
fol  import  apd  susceptible  of  more  than  one 
constniction.---Clark  v.  Brown  (Tex.  Civ.  App.) 
421. 

The  constitution  of  a  religions  denomination 
keid  not  to  confer  on  its  governing  bodies  the 
power  to  Introdnce  such  fundamental  changes 
as  will  operate  to  impair  the  integrity  of  the 
organization  or  affect  its  leenl  identity. — Clark 
V.  Brown  (Tex.  Civ.  App.)  421. 

*A  voluntary  religions  association  held  gov- 
erned by  its  written  constitution. — Clark  v. 
Brown  (Tex.  Civ.  App.)  421. 

'Where  the  power  to  alter  or  amend  any  of 
the  provisions  of  the  written  oonstitntion  of  a 
voluntary  religious  association  is  delegated  to 
any  of  the  officers  of  the  association,  there  is 
the  Implied  qualification  that  it  shall  l>e  used 
in  the  furtherance  of  the  objects  for  which  the 
association  was  formed  and  in  harmony  with 
its  general  plan  of  organization.— Clark  v. 
Brown  (Tex.  Civ.  App.)  421. 

'The  constitution  of  a  religious  denomination 
hdd  to  limit  the  powers  of  the  church  officials 
to  those  expressly  given  in  the  constitution. — 
Clark  V.  Brown  (Tex.  Civ.  App.)  421. 

REMAND. 

Of  cause  on  appeal  or  writ  -of  error,  see  "Ap- 
peal and  Error,"  {  29. 

REMITTITUR. 

Of  caase  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {  29. 

REMOVAL 

Of  insured  property,  see  "Insurance,"  i  7. 
Of  property  as  ground  for  attachment,  see  "At- 
tachment," S  1. 

REMOVAL  OF  CAUSES. 

Change  of  venue  or  place  of  trial,  see  "Venue," 

REMOVAL  OF  CLOUD. 

See  "Quieting  Title." 

RENEWAL. 

Of  Insnrance  policy,  see  "Insurance,"  {  4. 

RENT. 

Liability  of  co-tenant  for,  see  "Tenancy  in  Com- 
mon," i  1. 

Water  rents,  se«  "Waters  and  Water  Courses," 
12. 


REPAIRS. 

Of  premises  demised,  see  "Landlord  and  Ten- 
ant," I  8. 

REPLEVIN. 

Applicability  of  instructions  to  case,  see 
"Trial,"  8  9. 

Conclusiveness  of  Judgment,  see  "Judgment," 
88. 

Construction  and  operation  of  instructions,  see 
"Trial,"  i  11. 

Review  as  dependent  on  presentation  in  lower 
court  of  grounds  of  review,  see  "Appeal  and 
Error,"  f  16. 

Set-oS  in  replevin  in  justice's  court,  see  "Jus- 
tices of  the  Peace,"  {  1. 

8   1.    FrooeedlnKS  for   talcing;   and  rede- 
llTery  of  property. 

'Though  plaintiff  in  replevin  is  unsuccessful 
in  maintainug  his  title  or  right  to  the  property, 
his  bond  to  '^uly  prosecute"  the  action  is  sat- 
isfied by  his  prompt  trial  of  the  action  in  the 
drcait  court  and  in  the  court  of  appeals. — Val- 
landingham  v.  Ray  (Ky.)  896. 

8'  2.    Pleadlnc  and  evldenee. 

In  an  action  to  replevy  horses  purchased  by 
plaintiff  from  defendants'  intestate,  evidence 
that  plaintiff  had  rented  a  farm  from  intestate 
on  miich  the  horses  were  kept  at  intestate's 
death  was  properly  received  for  the  purpose  of 
showing  tliat  the  horses  were  in  the  actual  ik>s- 
sesslon  of  plaintiff  at  the  time  of  intestate's 
death.— Cobb  v.  Holloway  (Mo.  App.)  109. 

In  replevin  for  a  five  or  six  year  old  mare, 
on  the  issue  of  the  damages  sustained  by  the 
taking,  defendant  may  testify  that  the  norse 
was  worth  50  cents  to  a  |1  a  day,  and  it  is 
not  necessary  to  prove  that  it  was  a  wor^  ani- 
mal.—Gurley  Bros.  T.  Bnncb  (Mo.  App.)  1109. 

8  3.     Damages. 

Where  a  defendant  seeks  damages  for  the  tak- 
ing of  property  replevied  in  a  suit  in  the  cir- 
cuit court,  in  order  to  recover  damages,  he  mnst 
file  a  counterclaim  fw  the  same. — Gurley  Bros. 
V.  Bunch  (Mo.  App.)  1109. 

8  4.     Trial,    Jndsment,    enforoement    of 
Jndcment,  and  roTleir. 

In  an  action  for  the  possession  of  specific  ar- 
ticles of  furniture,  the  defect  in  the  verdict  be- 
cause not  in  compliance  with  Civ.  Code  Prac. 
8  330,  held  not  prejudicial.— Black  Raven  Coal 
Co.  V.  Edmonson  (Ky.)  955. 

•Under  Rev.  St.  1899,  88  8921,  4473,  4474 
|:Ann.  St.  1906,  tc>.  2163,  2&2,  2453],  a  verdict 
m  replevin  should  not  only  find  the  party  en- 
titled to  possession,  but  should  also  find  the  val- 
ue of  the  property.— Caldwell  v.  Ryan  (Mo.)  533. 

A  judgment  in  replevin  finding  only  that  the 
defendant  was  entitled  to  possession  held  valid 
to  establish  defendant's  right  to  jwesesslon  at 
the  time  of  suit  brought— Caldwell  t.  Ryan 
(Mo.)  533. 

8  6.    Iilabllitles  on  bonds  and  wad«rtak» 

Plaintiff  in  replevin  held  not  liable  on  his  bond 
for  failure  to  return  the  property,  though  unsuc- 
cessful in  the  action,  where  defendant  failed  to 
obtain  a  judgment  for  such  return  or  for  dam- 
ages.—Vallandingham  V.  Ray  (Ky.)  896. 

Sureties  upon  bonds  given  to  replevy  prop- 
erty in  sequestration  proceedings  held  conclud- 
ed by  judgment  rendered  against  principal,  ex- 
cept as  to  certain  matters  in  the  absence  of  col- 
lusion between  principal  and  adverse  party  or 
other  like  circumstances.— Wandelohr  t.  Gray- 
son County  Nat.  Bank  (Tex.)  1154. 
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REPLICATION. 

See  "Pleading,"  |  & 

REPLY. 

See  "Pleading,"  f  S. 

REPORT. 

Of  sale  of  property  of  decedent  under  order 
of  court,  see  "Ezecntors  and  Administrators," 
J  4. 

REPUTATION. 

Of  accnsed,  see  "Disorderly  House." 

Of  bouse  as  disorderly,  see  "Disorderly  House." 

REQUESTS. 

For  instructions  in  ciTil  actions,  see  "Trial," 

8  10. 
For  instructions  in  criminal  prosecutions,  see 

"Criminal  Law,"  {  26. 

RESCISSION. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 

Of  contract  for  sale  of  goods,  see  "Sales,"  {  3. 

Of  contract  for  sale  of  land,  see  "Vendor  and 
Purchaser,"  {  1. 

RES  GEST^ 

In  civil  actions,  see  "Evidence,"  I  3. 

In  criminal  prosecutions,  see  "Criminal  Law," 

RESIDENCE. 

See  "Domicile." 

RES  IPSA  LOQUITUR. 

Application  of  doctrine  to  injuries  to  passenger, 
see  "Carriers,"  f  9. 

RES  JUDICATA. 

See  "Judgment,"  %i  7,  & 

RESOLUTION. 

Of  council,  see  "Municipal  Corporations,"  |  5. 

RESTRAINT  OF  TRADE. 

Trusts  and  other  combinations,  see  "Monopo- 
lies "  f  1. 
Validity  of  contracts,  see  "Contracts,"  |  L 

RESULTING  TRUSTS. 

See  "Trusts,"  {  1. 

RETIRING  PARTNERS. 

See  "Partnership,"  {  4. 

RETROSPECTIVE  LAWS. 

See  "Statutes,"  {  3. 

Constitutional  restrictions,  see  "Constitutional 
Law,"  i  7. 


Relating  to  fre«  transportation,  see  "(^rriers." 

RETURN. 

Of   garnishment  process,  see   "Garnishment," 

II. 
Of  process  in  general,  see  "Process,"  {  1. 
Of  record  of  proceedings  for  purjMwe  of  leriew, 

see  "Appeal  and  Error,"  f  12. 

REVENUE 


See  "Taxation." 


REVIEW. 


See  "Appeal  and  Error":  "Certiorari";  "Crim- 
inal  Law,"  {{  29-34;  ''justices  of  the  Peace." 
$2. 

REVOCATION. 

Of  power  of  sate  in  mortgage,  see  "Mortgages," 
Of  probate  of  will,  see  "Wills,"  {  2. 

RIGHT  OF  WAY. 

See  "Easements." 

Condemnation  of  land  for,  see  "Eminent  Do- 
main," J  1. 

RIGHT  TO  OPEN  AND  CLOSE. 

In  probate  proceedings,  se«  "Wills,"  |  2. 

RISKS. 

Assumed  by  employ^,  see  "Master  and  Serv- 
ant," 8S  6,  8. 
Within  insurance  policy,  see  "Insurance,"  |  8. 

ROADS. 

See  "Highways";  "Turnpikes  and  Toll  Roads." 
Streets  in  cities,  see  "Municipal  Corporations," 
H7,  8. 

SALARIES. 

See  "District  and  Prosecuting  Attorneys." 

SALES. 

Applicability  of  doctrine  of  constructive  trusts 

CO  sales,  see  "Trusts,"  $  1. 
Applicability  of  instructions  to  case  in  action 

for  goods  sold,  see  "Trial,"  i  9. 
Applicability  of  instructions  to  case  in  action 

to  recover  property  sold,  see  'Trial,"  J  9. 
Competency  of  witnesses  in  action  for  price  of 

goods  sold,  see  "Witnesses,"  {  1. 
Competency  of  witnesses  in  action  to  recover 

horses  sold,  see  "Witnesses,"  §  1. 
Construction  and  operation  of  instructions  in 

action  to  recover  property  sold,  see  "Trial," 

Construction  of  statutes  relating  to  sale  or  oo- 
sceiic  newspapers,  see  "Statutes,"  g  3. 

Of  property  pending  action  to  replevin  them 
as  constituting  conversion,  see  "Trover  and 
Conversion,"  g  1.  ,.  .  ,, 

Parol  evidence,  see  "Evidence,"  J  9. 

Set-off  in  action  for  price  of  goods,  see  'Set- 
Off  and  Counterclaim,"  I  1. 

SufBciency  of  instructions  in  action  for  breach 
of  contract  of  sale,  see  "Trial,"  I  8. 
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Sale*  ip  or  to  partiettUtr  eUutet  of  per*on*. 
See  "Corporations,"  |  ». 

Sole*  of  particular  tpeoiet  of,  or  otiatet  or  itt- 
terMtt  in,  property. 

See  "Intoxicating  Liqaora." 
Life  insurance  policy,  see  "Insurance,"  f  11. 
Paid-up  life  policy,  see  "Insurance,"  }  S. 
B«alt7,  see  **Vendor  and  Purchaser." 

8<Ue»  on  iudiciai  or  other  proceeding*. 

See  "Execution,"  |  2;   "Judicial  Sales." 

Of  property  of  decedent  under  order  of  court, 
see  "Executors  and  Administrators,"  |  4. 

Of  property  of  infant  under  order  of  oonrt, 
see  "Guardian  and  Ward,"  S  1- 

On  foreclosure  of  mortgage,  see  "Mortgages," 
i  4. 

Tax  sales,  see  "Taxation,"  H  7,  8. 

Under  vendor's  lien,  see  "Vendor  and  Purchas- 
er," §  3. 

I   1,    Requisites    and    ▼sUdlty    of    oan> 
tract. 

EiXercise  of  option  by  manufacturer  to  re- 
quire agent  to  purchase  goods  on  hand  held 
not  exercised  within  the  time  prescribed  by  the 
contract. — ^Anderson  Carriage  Co.  v.  Gilmore 
(Mo.  App.)  5M. 

'Where  plaintiff  sold  defendant  a  certain 
number  of  acres  of  com  at  so  much  per  acre, 
representing  that  the  tract  contained  that  num- 
ber of  acres,  and  defendant  was  unfamiliar 
with  the  land  and  relied  on  such  representa- 
tions, he  was  entitled  to  rely  on  the  represen- 
tations, and  knowledge  of  the  actual  number 
of  acres  contained  in  the  field  may  not  be  im- 
puted to  him.— Lewis  t.  Muse  (Mo.  App.)  1107. 

Whether  an  order  for  goods  was  procured  by 
the  fraud  of  the  agent  of  the  seller,  authoriz- 
ing the  buyer  to  refuse  to  accept  the  goods,  Iteld 
for  the  jury. — United  States  Gypsum  Co.  v. 
Shields  (Tex.)  1165. 

i   S.    OoastraetlaB  of  eoBtraot. 

'Every  exhibition  of  sample  held  not  to  make 
the  sale  one  by  sample,  in  the  absence  of  an 
agreement  to  that  effect.— Columbia  River  Pack- 
ers' Ass'n  V.  Springfield  Grocer  Co.  (Mo.  App.) 

In  construing  a  contract,  held,  that  other  con- 
tracts between  the  parties  may  i>e  considered. — 
Ryley  Wilson  Grocer  Co.  v.  Seymour  Canning 
Go.  (Mo.  App.)  628. 

*A  provision  in  a  contract  releasing  the  sell- 
er in  a  certain  event  held  too  indefinite  for  con- 
struction by  the  court.— Ryley  Wilson  Grocer 
Co.  ▼.  Seymour  Canning  Co.  (Mo.  App.)  628. 

I  3.     Modlfleatioa  or  resolBsioa   of  con- 
tract. 

♦Where  the  goods  shipped  are  inferior  in 
grade  and  not  according  to  sample,  the  purchas- 
er may  rescind  the  contract  and  reject  the  goods. 
—Columbia  River  Packers'  Ass'n  v.  Springfield 
Grocer  Co.  (Mo.  App.)  113. 

I  4.    Performanoe  of  eontraet. 

•Delivery  to  the  usual  carrier  for  the  pur- 
chaser held  a  constructive  delivery  to  the  pnr- 
chaser.— Bloom's  Son  (^.  t.  Haas  (Mo.  App.) 
1078. 

i  5.    Warranties. 

Where  plaintiff  sold  defendant  a  certain  num- 
ber of  acres  of  standing  corn,  at  so  much  per 
acre,  and  reprexented  the  tract  to  contain  so 
many  acres,  when,  in  fact,  it  contained  less, 
defendant  may  recover  the  excess  paid  for  the 
com  on  a  connt  for  money  had  and  received. — 
Lewis  V.  Muse  (Mo.  App.)  1107. 


I   6.    Bemedlea  of  seller. 

E>ridence  held  irrelevant  on  the  questions  of 
want  of  consideration  of,  and  duress  in  obtain- 
ing, a  note.— Slaughter  t.  Ditto  (Ky.)  882. 

*0n  an  issue  of  the  coaditioo  of  rice  pur- 
chased when  delivered  to  the  carrier,  certain 
evidence  held  improperly  admitted.— Bloom's  Son 
Co.  V.  Haas  (Mo.  App.)  1078. 

*0n  an  issue  of  the  condition  of  rice  pur- 
chased when  delivered  to  a  carrier,  certain  evi- 
dence hM  irrelevant.— Bloom's  Son  Co.  t.  Haas 
(Mo.  App.)  1078. 

In  an  action  for  goods  sold,  certain  testi- 
mony held  sufficient  to  carry  the  case  to  Che 
jury  on  the  question-  of  value.— Moore  t.  Rose 
(Mo.  App.)  1105. 

In  an  action  for  the  price  of  a  machine,  a 
finding  that  the  machine  sued  for  was  not  de- 
livered in  lieu  of  a  prior  machine  and  to  make 
good  the  warranty  in  the  sale  thereof  held  jus- 
tified.—Brooks  Tire  Mach.  Co.  t.  Shields  (Tex. 
Civ.  App.)  lOOo. 

S  T.     Remedies  of  buyer. 

*Where  plaintiff  by  misrepresentation  as  to 
quality  sold  goods  by  sample  to  defendant,  who 
upon  discovering  the  breach  of  warranty  noti- 
fied plaintiff,  held,  that  in  an  action  for  the 
grice  of  the  goods,  defendant  could  use  the 
reach  of  warranty  as  a  defense  by  way  of  set- 
off.—Webb  &  Preston  v.  Milford  Shoe  Co.  (Ky.) 
228. 

In  an  action  by  a  purchaser  of  goods  for 
breach  of  contract,  held,  that  plaintiff  was  not 
entitled  to  a  peremptory  instruction  for  a  ver- 
dict in  its  favor. — Ryley  Wilson  Grocer  Co.  v. 
Seymour  Onning  Co.  (Mo.  App.)  628. 

In  an  action  for  breach  of  contract  to  sell  and 
deliver  a  certain  crop,  except  in  case  of  total 
failure  of  crop,  held,  that  the  question  of  fail- 
ure was  for  the  jury.— Ryley  Wilson  Grocer  Co. 
V.  Seymour  Canning  Co.  (Mo.  App.)  628. 

In  an  action  by  a  buyer  for  breach  of  a  con- 
tract to  sell  a  certain  crop,  except  in  the  event 
of  total  failure  or  destruction  of  crop,  instruc- 
tion held  erroneous. — Ryley  Wilson  (irocer  (3o. 
V.  Seymour  Canning  Co.  (Mo.  App.)  628. 

Where  plaintiff  sold  defendant  a  field  of 
standing  corn  at  so  much  per  acre,  representing 
that  it  contained  so  many  acres,  when,  in  fact, 
there  was  a  less  number,  an  action  for  money 
had  and  received  is  the  proper  remedv  for  re- 
covering the  excess  paid. — Liswis  r.  Muse  (Mo. 
App.)   1107. 

In  an  action  for  breach  of  contract  to  deliv- 
er cotton  seed,  the  refusal  to  submit  the  defense, 
beaded  and  proved,  held  error.— E<amest  v. 
Waggoner  (Tex.  Civ.  App.)  486. 

In  an  action  to  recover  for  an  engine  sold  de- 
fendant, a  general  verdict  for  plaintiffs  for  the 
contract  pnce  held  to  involve  a  finding  against 
defendant  on  his  plea  of  breach  of  warranty.— 
Liljeblad  v.  Sasse  &  Powell  (Tex.  Civ.  App.) 
787. 

{  8.    Conditional  sales. 

After  a  servant,  who  bought  goods  from  the 
master  under  a  contract  stipulating  that  the 
ownership  of  the  goods  should  remain  in  the 
master  until  the  servant  had  sufficient  credit 
to  pay  for  the  same,  had  paid  for  the  goods, 
the  master  could  not  thereafter  make  advance- 
ments to  the  servant  which  would  constitnte  a 
charge  against  the  goodK. — Black  Raven  Coal 
Co.  V.  Edmonson  (Ky.)  055. 

Whether  a  servant  buying  gooda  from  his 
master  under  an  agreement  that  the  ownership 
thereof  should  remain  with  tlie  master  until 
the  servant  had  sufficient  credit  to  pay  for  the 
same  paid  for  the  goods  held  for  the  jur 
Black  Raven  Coal  Co.  y,  E<dmonson  (Ky.)  ' 
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*A  sale  of  oil  tank  cars  npon  condition  held 
not  to  paas  title  to  the  purciiasers. — Smith  v. 
Tezaa  £  N.  O.  R.  Go.  (Tex.)  819. 

SATISFACTION. 

See    "Compromise    and    Settlement";     "Pay- 
ment";   "Release." 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

School  lands,  see  "Public  Lands,"  i  1. 

i    1.   Public  aeliools. 

A  school  district  held  legally  established  ac- 
cording to  the  boundaries  set  out  in  the  petition. 
— McGinnis  v.  Board  of  Trustees  of  Bardstown 
Graded  School  DUt  (Ky.)  289. 

Proceedings  for  the  issuance  of  school  bonds 
taken  by  the  trustees  of  a  district  held  not  af- 
fected by  tlie  fact  that  they  cast  lots  to  deter- 
mine the  length  of  their  resi>ectiTe  terms,  the 
term  of  none  of  them  having  expired. — McGin- 
nis  T.  Board  of  Trustees  of  Bardstown  Graded 
School  Dist.  (Ky.)  289. 

An  order  for  an  election  for  the  issuance  of 
school  bonds  held  not  objectionable  for  failure 
to  set  out  the  number  of  bonds  to  be  issued, 
their  character  and  term  and  the  rate  of  inter- 
est, which  were  limited  by  statute. — McOinnis  t. 
Board  of  Trustees  of  Bardstown  Graded  School 
Dist  (Ky.)  289. 

A  board  of  school  trustees,  having  issued 
bonds  to  raise  money  for  school  purposes,  held 
authorized  by  Ky.  St.  1903,  §  4482,  to  provide 
for  the  redemption  of  two  of  the  l>onds  each 
year,  instead  of  loaning  the  sinking  fund  requir- 
ed to  be  created  for  the  payment  of  the  bonds. 
— McGinnis  v.  Board  of  Trustees  of  Bardstown 
Graded  School  Dist.  (Ky.)  289. 

Under  Ky.  St.  1903,  (  4463a,  subsec.  5,  and 
secticm  4468,  the  authority  to  canvass  the  re- 
turns of  a  school  election  and  to  make  a  certif- 
icate showing  the  tax  voted  and  the  names  of 
trustees  elected  is  vested  in  the  board  of  election 
commissioners. — McGinnis  v.  Board  of  Trustees 
of  Bardstown  Graded  School  Dist.  (Ky.)  289. 

The  county  school  superintendent  has  power 
to  canvass  the  returns  and  decide  the  vote  on 
a  school  election  for  the  issuance  of  bonds  to 
raise  money  for  school  purposes. — McGinnis  v. 
Board  of  Trustees  of  Bardstown  Graded  School 
Dist  (Ky.)  289. 

General  Assembly  in  the  exercise  of  its  pow- 
er to  establish  and  maintain  public  schools  and 
provide  separate  and  aniform  system  of  books 
for  school  children  of  the  state  held  authorized 
to  enact  Ky.  St  1903,  g§  4423,  4424.— Rand, 
McNally  &  Co.  v.  Commonwealth  (Ky.)  892. 

♦Under  Const.  J  180,  requiring  every  resolu- 
tion by  any  county,  etc.,  levying  taxes,  to  spec- 
ify the  purpose  of  the  levy,  a  resolution  of  a 
school  district  which  omitted  to  do  80  was  void. 
— Morrell  Refrigerator  Car  (Jo.  v.  Common- 
wealth (Ky.)  926. 

Though  a  levy  of  taxes  authorized  by  the  res- 
olution of  a  school  district  was  void  by  C^onst 
$  180,  as  not  specifying  the  purpose  thereof,  the 
trustees  may  subsequently  make  a  valid  levy 
thereunder. — Morrell  Refrigerator  (Jar  (3o.  y. 
Commonwealth  (Ky.)  926. 

Rev.  St  1899,  5  9772  [Ann.  St.  1906,  p.  44831, 
held  to  require  the  assent  of  a  majority  of  the 
qualified  voters  and  taxpayers  of  a  school  dis- 
trict l)efore  the  directors  may  condemn  addi- 
tional grounds.— School  Dist.  No.  3,  Tp.  45, 
Range  6  East,  St  Louis  County,  v.  Oellien 
(Mo.)  529. 


*A  majority  of  the  patrons  of  a  school  dis- 
trict held  not  authorized,  after  the  repeal  by  Laws 
1905,  p.  302,  of  Rev.  St  1899,  c.  154.  art  7.  to 
determine  what  t>ooks  shall  be  used  in  the  school, 
though  the  directors  have  not  acted  under  sec- 
tion 9764  (Ann.  St.  1906,  p.  4478).— State  ex  rel. 
Moore  ▼.  Millsap  (Mo.  App.)  1133. 

The  antborisation  of  the  incorporation  of  in- 
dependent school  districts  having  territory  in 
more  tlian  one  county  is  a  legitimate  exercise 
of  the  plenary  power  conferred  on  the  Legis- 
lature by  (Jonst  art  7,  J  3,  as  amended  in  1883. 
—Parks  V.  West  (Tex.  (5lv.  App.)  466. 

The  (Constitution  of  the  state  does  not  ex- 
pressly or  by  implication  inhibit  the  Legislature 
to  authorize  the  incorporation  of  independent 
school  districts  having  territory  in  more  than 
one  county.- Parks  v.  West  (Tex.  Civ.  App.> 
466. 

•An  independent  school  district  having  been 
incorporated  under  color  of  the  authority  given 
by  Acts  27th  Leg.  (Laws  1901)  p.  29,  c.  15.  f 
2,  its  corporate  existence  cannot  be  collaterally 
questioned  in  a  suit  to  restrain  the  trustees 
thereof  from  issuing  bonds. — Parks  v.  West 
(Tex.   Civ.   App.)   466. 

The  Legislature,  having  power  to  authorise 

incorporation  of  independent  school  districts  em- 
bracing territory  in  more  than  one  county, 
held  to  have  the  power  to  validate  the  same, 
and  that  such  is  the  express  purpose  of  School 
Laws  1905,  p.  303,  c  124,  {  151.— Parks  v. 
West  (Tex.  CHv.  App.)  466. 

Acts  27th  Lm;.  (Laws  1901)  p.  29,  c.  15.  | 
2,  held  to  confer  on  such  towns  and  villages 
as  are  mentioned  in  Rev.  St  1895,  art  616a,  as 
amended  by  Acts  25th  Leg.  (Laws  1897)  p. 
45,  c.  45,  unqualified  power  to  incorporate  for 
school  purposes  without  regard  to  county  lines. 
—Parks  V.  West  (Tex.  Civ.  App.)  466. 

Under  Acts  27th  Leg.  (Laws  1901)  p.  29. 
c.  15,  i  2,  and  Rev.  St.  1895,  tit  la  c  11, 
art.  616a,  as  amended  by  Acts  25th  Leg.  (Laws 
1897)  p.  45,  c.  46,  and  the  other  provisions  of 
that  title  and  chapter  applicable,  a  petition  to 
incorporate  territory  in  more  than  one  county 
into  a  school  district  held  sufficient  if  bearing 
the  required  number  of  signatures,  whether  the 
signers  reside  in  the  different  counties  or  ail 
in  one  county.— Parks  v.  West  (Tex.  Civ.  App.V 
466. 

The  constitutional  provision  requiring  an 
elector  to  vote  in  the  precinct  of  his  residence 
held  not  to  forbid  an  elector  residing  in  one 
county  to  vote  in  another  on  the  question  of 
the  incorporation  of  an  independent -school  dis- 
trict, and,  if  incorporated,  on  all  questions  af- 
fecting the  interests  of  the  school.— Parks  v. 
West  (Tex.  Civ.  App.)  466. 

Certain  fact  if  constituting  an  irregularity  at 
an  election  to  determine  whether  certain  ter- 
ritory should  incorporate  as  an  independent 
school  district,  as  authorized  by  Acts  27th  Leg. 
(Laws  1901)  p.  29,  c.  15,  {  2,  and  at  an  election 
to  issue  bonds,  held  without  prejudice  to  cer- 
tain taxpayers,  where  certain  other  facts  did 
not  appear.— Parks  v.  West  (Tex.  Civ.  App.> 
466. 

(Jertain  omission  at  an  election  to  determine 
whether  certain  territory  should  t>e  incorporated 
as  an  independent  school  district  under  Acts 
27th  Leg.  (Laws  1901),  p.  29,  c.  15,  g  2,  and 
at  an  election  to  issue  bonds,  held  an  irregu- 
larity of  which  certain  taxpayers  could  not 
take  advantage  in  a  collateral  proceeding. — 
Parks  V.  West  (Tex.  Civ.  App.)  <fe6. 

It  is  not  essential  to  a  valid  election  to  in- 
corporate an  independent  school  district,  under 
Acts  27th  Leg.  (Laws  1901)  p.  29,  c  15,  $  2, 
embracing  territory  in  more  than  one  county. 
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thftt  the  consent  of  the  majority  of  the  patrons 
or  of  the  county  superintendents  of  those  coun- 
ties should  be  obtained,  and  the  statute  rex- 
ulating  the  manner  of  establishing  common 
school  line  districts  is  without  application. — 
Parks  r.  West  (Tex.  Oir.  App.)  466. 

Under  Rey.  St.  1895,  art  8996,  where  the 
purpose  of  an  election  in  a  school  district  is 
to  determine  both  whether  bonds  shall  be  issued 
and  a  tax  levied,  the  amount  of  the  tax  and  the 
amount  of  the  bonds  must  both  be  stated  in 
the  order  for  the  election.— Parlts  y.  West  (Tex. 
CSy.  App.)  466. 

•The  nse  of  the  word  "bond"  instead  of  "cou- 
pon bond,"  in  an  order  for  a  school  district 
election,  held  not  to  invalidate  the  election, 
the  issuance  of  bonds  providing  for  the  payment 
of  interest  on  their  face  being  a  snbstantial 
compliance  with  the  statute  authorizing  the 
trustees  to  issue  "coupon  bonds." — Parks  y. 
West  (Tex.  Ciy.  App.)  466. 

*Onst.  art  7,  {  8,  aa  amended  in  1888,  ex- 
empting cities  or  towns  constituting  separate 
and  independent  school  districts  from  the  limita- 
tion placed  therein  on  the  amount  of  the  school 
tax,  held  to  apply  also  to  towns  and  Tillages 
incorporated  as  Independent  school  districts,  but 
not  for  municipal  purposes. — Parks  T.  West 
(Tex.  CUT.  App.)  466. 

Under  Rev.  St.  1895,  art.  3996,  an  order  for 
an  election  to  issue  school  district  bonds  and 
leyy  a  tax  must  state  the  exact  rate  of  the 
tax  proposed  to  be  levied.— Parks  v.  West  (Tex. 
Ciy.  App.)  466. 

Rev.  St.  1895,  art  3996,  providing  that  where 
a  proposition  to  levy  a  school  district  tax  shall 
be  defeated,  no  election  for  that  pniT)ose  shall 
be  ordered  until  after  one  year,  held  complied 
with  where  a  year  has  elapsed  before  the  hold- 
ing X)f  the  second  election,  notwithstanding  the 
oi^er  for  the  election  is  made  before  the  ex- 
piration of  the  year.— Parks  v.  West  (Tex.  Ciy. 
App.)  466. 


SEALS. 


See  "Deeds,"  {  1. 


SECONDARY  EVIDENCE. 

In  civil  acticms,  see  "Evidence,"  |  4. 

SELF-DEFENSE. 

See  "Homicide,"  {{  »-8. 


SEPARATE  ESTATE. 

women,  see  "Husband 

SEQUESTRATWN. 


Of  married  women,  see  "Husband  and  Wife," 
f  2. 


Reversal  on  appeal  or  error,  see  "Appeal  and 
Error,"  f  29. 

Where  plaintiffs  had  the  legal  title  to  a  house 
and  lot,  we  holding  of  possession  by  defendant 
under  a  void  contract,  which  he  refused  to  sur- 
render, constituted  {probable  cause  for  suing  out 
a  writ  of  sequestration,  and  hence  defendant  is 
not  entitled  to  exemplary  damages. — Cobb  v. 
Johnson  (Tex.)  811. 

Sureties  on  replevy  bond  in  sequestration  pro- 
ceeding held  liable  on  judgment  being  rendered 
against  one  of  the  principals  and  themselves, 
though  such  judgment  was  not  rendered  against 
the  other  principal. — Wandelohr  v.  Orayson 
County  Nat.  Bank  (g:ex.)  1154. 


SERVANTS. 

See  "Maater  and  Servant." 

SERVICE. 

Of  process,  see  "Process,"  {  1. 

SERVICES. 

See  "Work  and  Labor." 

SERVITUDES. 


See  "Easements." 

SET-OFF  AND  COUNTERCLAIM. 

Set-ofl  in  replevin  in  justice's  court  see  "Jus- 
tices of  the  Peace,"  f  1. 

Set-off  of  executions,  see  "Execution,"  §  3. 

Set-off  on  appeal  from  justice's  court,  see  "Jus- 
tices of  the  Peace,"  i  2. 

Set-offs  of  judgment,  see  "Judgment,"  f  10. 

§    1.    Bnb^ot-matter. 

In  an  action  on  a  judgment  by  an  assignee,  a 
daim  against  the  assignor  for  cutting  defend- 
ant's timber  held  not  allowable  by  way  of  set- 
off.— Bramblett  v.  Slemp  (Ky.)  339. 

In  an  action  on  a  judgment  by  an  assignee,  an 
attorney's  claim  against  the  assignor  held  not 
allowable  by  way  of  set-off. — Bramolett  v.  Slemp 
(Ky.)  839. 

The  right  to  recover  for  trespass  to  real  prop- 
erty held  not  to  pass  with  the  conveyance  of 
the  land  and  hence  a  purchaser,  in  an  action  on 
a  purchase-money  bond  by  an  assignee  cannot 
set  off  a  claim  for  damages  resulting  from  the 
assignor's  trespass  on  the  land  before  the  sale. 
—Bramblett  v.  Slemp  (Ky.)  339. 

*Unlianidated  damages  cannot  In  an  equitable 
action  be  pleaded  as  a  set-off  by  defendant 
where  he  has  an  adequate  remedy  at  law  against 
plaintiff.— Bramblett  v.  Slemp  (Ky.)  839. 

•Under  Rev.  St.  1899,  i  4487  [Ann.  St  1906. 
p.  2457],  a  judgment  debt  may  not  be  set  off 
against  an  unliquidated  claim  for  damages  for 
conversion  of  personal  property.— Caldwell  v. 
Ryan  (Mo.)  533. 

•A  petition  in  an  action  for  the  price  of  goods 
held  to  state  a  cause  of  action  for  a  liquidated 
demand  within  Sayles'  Ann.  Civ.  St.  1897,  arts. 
754,  756,  precluding  defendant  from  setting  up 
as  a  counterclaim  a  demand  for  unliquidated 
damages  for  breach  of  warranty  in  the  sale  of 
other  goods.— Brooks  Tire  Mach.  Co.  v.  Shields 
(Tex.  Civ.  App.)  1006. 

•Whether  a  cause  of  action  is  founded  on  a 
liquidated  demand  preventing  the  interposition 
of  a  counterclaim  held  determinable  alone  from 
the  petition.— Brooks  Tire  Mach.  C!o.  v.  Shields 
(Tex.  CiT.  App.)  1006. 

SETTLEMENT. 

See  "Clompro^ise  and  Settlement";  "Pay- 
menf'r  ''Release." 

By  assignee  for  benefit  of  creditors,  see  "As- 
signments for  Benefit  of  Creditors,    {  3. 

By  executor  or  administrator,  see  "Executors 
and  Administrators,"  §  6. 

Of  bill  of  exceptions,  see  "Exceptions,  Bill  of,* 
II. 

SEWERS. 

In  cities,  see  "Municipal  Corporations,"  §  5. 


•Point  aanoteted.    See  syU*biu. 


Digitized  by 


Google 


1296 


lOS  SOUTHWESTERN  REPORTER. 


SHERIFFS  AND  CONSTABLES. 

CarrTing    weapons     bf    deputy    sheriff,     see 

"Weapons." 
Homicide   by  deputy  sheriff,  see  "Homicide," 

SIDEWALKS. 

In  cities,  see  "Mtmicipal  Corporations,"  |  5. 

SIGNATURES. 

On  indictment,  see  "Indictment  and  Infotma- 

tion,"  i  2. 
To  Terdict,  see  "Trial,"  {  12. 

SLANDER. 

See  "libel  and  Slander." 

SOCIETIES. 

^e  "Associations." 

SPECIAL  DAMAGES. 

For  delay  in  transportation  or  delivery  of  goods, 
see  "Carriers,"  {  2. 

SPECIAL  LAWS. 

See  "Statutes,"  {  2. 

SPECIFICATION  OF  ERRORS. 

In  assignment  of  errors,  see  "Api>eal  and  Er- 
ror," 1  18. 

SPECIFIC  PERFORMANCE. 

Applicability     of    instructions    to    case,    see 

'^Trial,"  t  9. 
Assignment  of  errors  on  appeal  or  error,  see 

"Appeal  and  Error,"  {  18. 

I    1.    Contracts  e>'oroeable. 

*Under  the  facta,  held  a  contract  to  convey 
real  estate,  not  descril>ed  other  than  as  partner- 
ship property  of  the  parties,  would  be  required 
to  be  specifically  performed.— Qraham  v.  Gra- 
ham (Ark.)  835. 

*A  contract  to  pay  a  spedfied  price  per  acre 
for  an  entire  tract  through  which  a  railroad 
right  of  way  existed  held  not  specifically  en- 
forceable.—Jones  V.   Prewitt  (Ky.)   867. 

'Possession  alone  is  not  sufficient  to  entitle  a 
plaintiff  to  specific  performance  of  a  parol  con- 
tract to  convey  land. — Cobb  v.  Johnson  (T^x.) 
811. 

*In  a  suit  for  specific  performance  of  an  oral 
contract  to  convey  land,  certain  improvements 
made  on  the  property  held  insufficient  to  enti- 
tle defendant  to  a  specific  performance. — Cobb  v. 
Johnson  (Tex.)  811. 

I  S.    Proooedlas*  •>'  relief. 

In  a  suit  to  compel  specific  performance  of  a 
verbal  contract  to  convey  land,  the  burden  was 
on  plaintiff  to  establish  facts  taking  the  contract 
out  of  the  statute  of  frauds.- Cobb  v.  Johnson 
(Tex.)  811. 

In  an  action  against  a  vendor  to  compel 
specific  performance  of  a  contract  for  tlie  sale 
of  land,  if  the  vendor  relies  upon  mutual  aban- 
donment, he  must  plead  it.— Lipscomb  v.  Amend 
(Tex.  Civ.  App.)  483. 


Evidence  in  an  action  for  specific  performance 
of  a  contract  for  the  sale  of  land  held  incom- 
petent.—Lipscomb  V.  Amend  (Tex.  Civ.  App.) 
483. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 

STARE  DECISIS. 

See  "Courts,"  |  2. 

STATEMENT. 

By   witness   inconsistent  with   testimony,   see 

^•Witnesses,"  |  Z. 
Of  case  or  facts  for  purpose  of  review,  see  "Ap- 

rial  and  Error,"  H  9,  10;    "Criminal  Law," 

Of  cause  of  action  in  justice's  court,  see  "Jus- 
tices of  the  Peace,"  {  1. 

STATES. 

See  "United  States." 

Apportionment  into  congressional  districts,  see 

"United  States,"  {  1. 
Courts,  see  "Courts." 

Interstate  extradition,  see  "Extradition,"  {  1. 
Power  to  review  legislative  apportionment,  see 

"Constitutional  Law,"  i  2. 
Presumptions  as  to  laws,  see  "Evidence,"  S  2. 
Public  lands,  see  "Public  Lands,*  f  1. 

i    1.   Property,  eontraots,  and  liabilities. 

'False  statements  by  one  of  three  prison  com- 
missioners are  not  the  statements  of  the  board, 
and  the  state  is  not  responsible  in  damages  for 
such  false  statements.— Albin  Co.  v.  Common- 
wealth (Ky.)  299. , 

STATUTES. 

Admissibility  of  Codes  in  evidence,  see  "Evi- 
dence," J  8. 

Judicial  notice  of  laws,  see  "Eividence,"  f   1. 

Judicial  power  to  pass  on  policy  of  laws,  see 
"Constitutional  Law,"  $  2. 

Laws  impairing  obligntiou  of  contracts,  see 
"Constitutional   Law,"  g  6. 

Presumptions  as  to  laws,  see  "Evidence,"  f  2. 

Statutory  bonds,  see  "Bonds."  i  1. 

Statutory  remedies,  see  "Action,    f  1. 

Validity  of  retrospective  or  ex  post  facto  laws, 
see  ''Constitutional  Law,"  g  i. 

Prorifton*  relating  to  particular  iutiectt. 

See  "Animals";  ".\rrest."  §  1;  "Assis;nmonts 
for  Benefit  of  Creditors."  §  2 ;  "Attachment." 
§  1;  "Ball."  I  1;  " Bankruptcy";  "Banks 
and  Bankiug,"  f  2:  "Bills  and  Notes,"  §§ 
1,  2;  "Boundaries,"  S  2;  "Burglary."  §  1; 
"Carriers,"  |§  1.  7,  14;  'HJhamnerty  and 
Maintenance":  "Corporations,"  §  3;  "Cotin- 
ties,"  5  1:  "Courts."  §  2;  "Descent  and  l>is- 
tribntion";  "Kniinent  Domain,"  8  4;  "Kx- 
copiions,  Bill  of."  §  1;  "Extradition."  f  1; 
"Fines";  "Forcible  Kntry  and  Detainer,"  5  1: 
"Forfeitures"  ;  "Forgery" ;  "Garuiwhmcm,"  jj 
1 ;  "Guardian  and  Ward,"  1 1 ;  "Highways?'  Si 
1-3;  "Homicide,"  S§  4.  6,  8,  9;  "Husband 
and  Wife."  If  2,  4;  "Indictment  and  Infor- 
mation," §f  1,  3-5 ;  "Insaue  Persons,"  I  1 ; 
"Intoxicating  Liquors,"  I  5;  "Insurance,''  ft 
1,  3,  11;  "Judges,"  g  1;  "Judgment."  gf  1,  7: 
"Justices  of  the  Peace,"  gg  1,  2 ;  "licenses,"* 
g  1;  "Limitation  of  Actions";  "Malicious 
Mischief";  "Mandamus,"  g  2;  "Master  and 
Servant,"  gg  2,  9;  "Mechanics'  liens": 
"Mines   and   Minerals,"   i   1;    "Monc^lies,** 


*PolBt  annotated.    See  syllabsa. 
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I  1;   "Mortgajes,"  IS  2.  6;   "Munjacipal  Cor- 
poratioDB,"  |i 


ns! 


5-7;  "New  Trial,"  |  2 
ObgcMiito";'  "Partnership,"  §  3;  "Pleading," 
It  2.  6;  Principal  and  Surety,"  {  3;  "Pro 
cess."  i  1;  "ftohibitlon,"  f  1;  "Public 
Lands,"  f  1;  "Railroads,"  88  1.  5;  "Receiv- 
ers," I  1:  "Replevin,"  8  4:  "Schools  and 
School  Districts/  {  1 ;  "Set-CME  and  Counter- 
claim" I  1;  'Sunday";  "Taxation,"  88  4, 
6,  7-9;  "Teletrraphs  and  Telephones."  8  1; 
"Towns/'  8  1;  "Trespass,"  f  1;  "Trespass 
to  Try  Title,"  8  2;  "Trial,"  I  7:  "Turnpikes 
and  Toll  Roads,"  |  2;  "Usury,''  I  1;  ''Ven- 
ue," 8  2;  "Weapons";  "Wills,"'  |8  1,  2;  "Wit- 
nesses," 18  1,  3. 
Statute  of  frauds,  see  "Frauds,  Statute  ol" 

I   1.    EnmotBieBt,  rM|iit«ltea,  «ad  TkUdlty 
In  jEeneral. 

Acts  1905;  p.  357,  and  Act  May  23,  1901 
(Acts  1901  p.  309),  relating  to  the  issuance  of 
scrip,  etc.,  by  a  corporation,  etc.,  to  its  employes, 
payable  otherwise  than  in  money,  being  uncon- 
stitutional, and  rei)ealing  only  the  acts  in  con- 
flict with  it,  did  not  repeal  Act  April  l.\  1901 
(Acts  1901,  p.  167),  to  compel  corporations  to 
redeem  scrip,  etc..  in  cash. — Union  Sawmill  Co. 
T.  Felsenthal  (Ark.)  217. 

*A  construction  of  a  law  will  be  adopted,  if 
possible,  which  will  render  it  valid,  rather  than 
one  which  will  render  it  invalid. — Morrell  Re- 
frigerator Car  Co.  T.  C!ommonweaith  (Ky.)  926. 

'Where  an  nnconstitutional  section  in  an  act 
is  the  consideration  for  the  entire  act,  the  whole 
act  must  fail.— State  ex  rel.  Board  of  Educa- 
tion of  Cnty  of  St.  Louis  v.  Nast  (Mo.)  563. 

•The  Employer's "  Liability  Act  (Act  Cong. 
June  11,  1906,  c.  3073,  34  Stat.  232  [U.  S. 
Comp.  St  Supp.  1907,  p.  8811)  held  unconsti- 
tutional as  applied  to  the  District  of  Columbia 
and  the  territories,  as  well  as  to  the  states. — 
Atchison.  T.  &  S.  F.  Ry.  Co.  v.  Mills  (Tex.  Civ. 
App.)  480. 

i  2.    Oeneral  and  apeelml  or  looal  laira. 

♦•'Special  law"  defined— Wallis  v.  Williams 
(Tex.)  153. 

I  3.     CoaatmietloB  aad  operation. 

*A  statute  will  not  be  construed  strictly,  so  as 
to  defeat  the  purpose  of  the  Legislature  in  en- 
acting it. — WUdharber  v.  Lunkenbeimer  (Ky.) 
827. 

*HeU,  that  Act  Jan.  27,  1894.  (r.Awg  1894. 
p.  3.  c.  2,  88  1,  2:  Ky.  St.  1903.  88  1302, 
13o3),  relating  to  the  selling  of  obscene  news- 

Sapers,  and  mentioning  various  acts  without 
eclaring  them  unlawful,  should  he  construed 
with  Act  March  19,  1894  (Laws  1894,  p.  198. 
c.  85),  amending  Act  Jan.  27.  1894  (Laws  1894. 
p.  4,  c.  2,  8  3;  Ky.  St.  1903.  8  1354).  provid- 
ing apenalty.— Commonwealth  v.  Herald  Pub. 
Co.  (Ky.)  892;  Same  v.  Lonisrilie  Times  Co., 
Id. ;    Same  v.  Evening  Post  Co.,  Id. 

♦Few,  that  Ky.  St.  1903.  8  1332,  relating  to 
the  selling  of  obscene  newspapers,  though  not 
making  the  acts  specified  unlawful,  will  not  be 


allowed  to  fall,  bat  that  the  omitted  words  will 
supplied  to  carry  out  the  legislative  intention.— 
Commonwealth  v.  Herald  Pub.  Co.  (Ky.)  892; 
Jjame  v.  Ix>uiaville  Times  Co.,  Id. ;  Same  v. 
Evening  Post  Co.,  Id. 

♦In  reaching  a  proper  construction  of  a  stat- 
ute, words  must  be  understood  in  their  ordinary 
signification. — Ci^  of  Maysville  v.  Maysville  St. 
R.  &  Transfer  Co.  (Ky.)  960. 

No  property  will  be  held  as  embraced  within 
the  terms  of  tax  laws  by  implication.— City  of 
Maysville  v.  Maysville  St.  R.  &  Transfer  Co. 
(Ky.)  960. 

♦Statutes  should  be  construed  in  reference 
to  the  principles  of  the  common  law. — Perry  v. 
Strawbridge  (Mo.)  641. 

♦A  statute  in  derogation  of  the  common  law 
is  to  be  strictly  construed,  especially  where  it 
is  in  derogation  of  common  right  and  common 
decency  as  well. — Perry  v.  Strawbridge  (Mo.) 
641. 

♦Though  the  doctrine  of  equitable  construc- 
tion of  statutes  is  no  longer  recognized,  the 
courts  may  enlarge  or  restrain  the  letter  of  a 
statute  according  to  the  true  intent  of  the  Legis- 
lature, so  that  the  reason  of  the  law  may  pre- 
vail over  its  letter,  and  general  terms  may  be 
so  limited  in  their  application  as  not  to  lead 
to  injustice,  oppression,  or  an  absurd  conse- 
quence ;  the  presumption  l>eing  that  the  legis- 
lature, intended  no  such  anomalous  results. — 
Perry  v.  Strawbridge  (Mo.)  641. 

♦The  maxim  that  the  expression  of  one  thing 
in  a  statute  is  the  exclusion  of  others  not  ex- 
pressed held  only  a  guide  to  the  legislative  in- 
tent.—City  of  Lexington  ex  rel.  Menefee  v.  C3om- 
mercial  Bank  (Mo.  .\pp.)  1095. 

♦To  ascertain  the  intention  of  th^  Legislature 
in  adopting  a  statute,  the  statute  must  be  read 
in  view  of  all  the  surrounding  facts  and  cir- 
cumstances.—City  of  Lexington  ex  rel.  Menefee 
V.  Commercial  Bank  ()Io.  .\pp.)  1095. 

♦Where  language  in  a  statute  is  plain  and  un- 
ambiguous, there  is  no  room  for  judicial  con- 
struction.—Fire  Ass'n  of  Philadelphia  v.  Love 
(Tex.)  158,  810. 

♦Where  the  language  of  a  statute  is  plain, 
executive  construction  of  another  statute,  in 
different  language,  should  have  no  weight:  but 
die  unambiguous  language  of  the  statute  should 
be  given  effect  to  arrive  at  the  legislative  in- 
tent—Fire Ass'n  of  Philadelphia  v.  Love  (Tex.) 
810. 

♦Statutes  will  not  operate  retroactively  unless 
it  clearly  appears  that  was  the  intention.— Tex- 
as &  N.  O.  R.  Co.  V.  Wells-Fargo  Express  Co. 
(Tex.  Civ.  App.)  172. 

8  4.    Pleadiag;  and  OTldenoe. 

♦In  an  action  for  personal  injury  to  an  em- 
ploye caused  in  another  state,  a  statement  in 
the  record  held  insufficient  to  show  what  the 
law  is  in  such  state  respecting  fellow  servants. 
— .\.tchi8on,  T.  &  S.  F.  Ry.  Co.  v.  Mills  (Tex. 
Civ.  App.)  480. 
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«g  5490,  6501,  5681 1110 

S  5a37 621 

a   5858,  5803 141 

§«  5937,  5957,  6958,  6964..  1097 

«  6004  117 

i   643S  63 

I  6S19 1127 

I  9246  97 

«  9458  610 

«  9476,  95-17.  9548 635 

9764  1133 

9772  629 

CITY  CHARTERS. 
Kansas  City,  art  10,  i  28   9 

LAWS. 

1881,  pp.  35,  36,  8»  1,  2,  4  87 
1901,  p.  66  [Ann.  St  1901, 

p.  2667] 1095 

1901,  p.     101     [Ann.    St 

1906,  i  6819] 1127 

1903,  pp.  70.  71  [Ann.  St 

1906.  88  5490,  5501] ....  1110 
1903.  p.     200     [Ann.     St 

1906,  {  3650] 144 

1905,  p.  802 1133 

1907,  p.    121 531 

1907,  p.    212 663 


KEW  MEXICO. 

LAWS. 
1908,  p.  61,  ch.  33 718 


TENHESSEE. 

SHANNON'S  CODE. 

i  6211    1148 

{  6697 1064 

LAWS. 
1899,  pp.  146,  148,  ch.  94, 

88  25,  38 1068 

1903,  pp.  676,  681,  ch.  258, 

88  40,49,  50 1058 


TEXAS. 

CONSTITUTION   1836   (Re- 
public). 
General  Provisions,  {  10.  .1048 

CONSTITUTION. 

Art.  5,  I  17 662 

Art  5,  8  29 662,  689,  695 

Art.  7.  I  3 ; 466 

Art.  8.  I  2 1171 

Art  12,  i  6 967 


CODE  OF  CRIMINAL  PRO- 
CEDURE 1895. 

Art.  254,  Bubd.  2 663 

Art.  318    371 

Art  587    677 

Art.  845    665 

Art  889    373 

PENAL    I8G0. 

Art  338    687 

Art.  406    698 

Art.  713    ■ 655 

Arts.  877,  938 1182 

WHITE'S    ANNOTATED 
CODE   OP  CRIMINAL    > 
PROCEDURE. 
Art.  765    365 

REVISED  STATUTES  1879. 
Art  4520    684 

REVISEX)  STATUTES  1895. 

Art  332    155 

Art.  616a.      Amended    by 

Laws  1897,  p.  45,  ch.  45  466 

Art  1018 988.  1044 

Arte.  1203.  1256 478 

Art.  1417    177 

Arts.  1167-1169    695 

Art  1673    1002 

Arts.  2222,  2228 155 

Art  2262    1021 

Art  2091    756 

Arts.  3048.     3050.     3061, 

8062   821 

Art  3084,  subd.  7 810 

Art.  3391    683 

Art.  3996   466 

Art  4266    703 

Art.  4507    998 

Arts.  6141,  6147 708 

Art  6257    165 

Art.  6887   753 

SAYLES'    ANNOTATED 

CIVIL   STATUTES 

1897. 

Art  358    763 

Art  658   742 

Arts.  754,    755 1005 

Art  1194   485 

Art  1331    176 

Art.  3343   474 

Art  5232n   489 

SPECIAL   LAWS. 
1879.  p.  48,  ch.  52 708 

LAWa 

1879,  p.'9,  ch.  13 703 

1897,  p.  45,  ch.  45 466 

1809,  p.  190,  (4.  Ill 975 

1901.  p.  29,  ch.  15.  8  2...  466 
1908.  p.   57.   ch.   40,   art. 

40fa  680 

1908.  p.  119,  ch.  94 768 

1905,  p.  21,   ch.   18 1008 

1905,  p.  29,  ch.  25 1032 

1905,  p.  219,  di.  112.    Re- 
peals by  Laws  1907,  pp. 

509,  513,  ch.  24 182 

1905,  p.  303,  ch.  124,  8  151  46«J 

1905,  p.  386.  ch.  163 1167 

1905,  pp.  628,  664.  ch.  11, 

88  S3,  194 153 

1907,  p.  93,  ch.  42 172 

1907.  p.  2OT.  ch.  107.  |  2. .  192 
1907.  p.  212,  ch.  112, 1 1.  .1171 
1907,  pp.  248,  249,  di.  183  485 
1907,  p.  482,  ch.  18,  5  8..  810 
1907.  pp.  509.  613,  (Si.  24  182 
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STOCK. 

Corporate  stock,  see  "Corporations,"  {  i. 

STOCKHOLDERS. 

Of  corporations,  see  "Corporations,"  f  5. 

STREET  RAILROADS. 

See  "Railroads." 

Carriage  of  passengers,  see  "Carriers." 

f    1.    RecnlatloB  and   operation. 

Rule  stated  as  to  a  person's  right  to  use  that 
part  of  the  street  occupied  by  the  tracks  of  a 
street  railway.— South  Covington  &  C.  St.  Ry. 
Co.  T.  BHchler  (Ky.)  329. 

*Street  car  company  held  liable  for  injuries 
to  person  on  track.— South  Covington  &  C.  St. 
By.  Co.  T.  Bichler  (Ky.)  329. 

In  an  action  against  a  street  railway  company 
for  personal  injaries,  an  instruction  held  not 
subject  to  the  objection  that  it  did  not  base 
defendant's  liability  on  the  discovery  of  plain- 
tiff's peril.— South  Covington  &  C.  St.  Ry.  Co. 
▼.  Ei(£ler  (Ky.)  329. 

'Persons  in  charge  of  street  cars  and  travelers 
on  the  street  held  required  to  exercise  ordinary 
care.— South  Covington  &  C.  St.  Ry.  Co.  v. 
Besae  (Ky.)  84S. 

*A  traveler  on  a  street  on  which  street  cars 
are  operated  who  fails  to  make  a  sufficient  al- 
lowance for  the  swing  of  the  car  turning  a 
curve  held  guilty  of  contributory  negligence. — 
South  Covington  &  C.  St.  Ry.  Co.  v.  Besse  (Ky.) 
848. 

STREETS. 

See    "Highways";    "Municipal   Corporations," 
H7,8. 

SUBMISSrON. 

To  arbitration,  see  "Arbitration  and  Award," 
<  1. 

SUBSCRIPTIONS. 

To  corporate  stock,  see  "C!orporations,"  §  4. 

SUBSTITUTED  SERVICE. 

See  "Process,"  {  1. 


SUIT. 


See  "Action." 


SUMMARY  PROCEEDINGS. 

See  "Creditors*  Suit" 


SUMMONS. 


See  "Process." 


SUNDAY. 

Exclnsion  in  computation  of  time,  see  "Time." 

•Though  •  contract  made  on  Sunday  for  the 
transmission  of  a  message  may  have  been  void, 
the  telegraph  company  affirmed  it  by  delivering 
the  message  on  a  subsequent  week  day. — Hoyt  v. 
Western  Union  Telegraph  Co.  (Ark.)  1056. 

•The  word  "required,"  as  used  in  Ky.  St. 
1903,  i  1321,  excepting  work  required  in  main- 


taining and  operating  railroads  from  the  pen* 
alty  prescribed  for  Sabbath  working  held  to 
mean  work  necessary  to  be  performed  on  tiiat 
day. — C3ommonwealth  v.  Chesapeake  &  O.  B. 
Co.  (Ky.)  851. 

A  defendant  railway  company  employing  per- 
sons to  work  on  the  Sabbath  day  and  certain 
work  held  not  exempt  from  the  statutory  pen- 
alty provided  l^  Ky.  St.  1903,  §  1321,  notwith- 
standing certain  exceptions  therein.— Common- 
wealth  V.  Chesapeake  &  O.  R.  Co.  (Ky.)  851. 

Under  Ky.  St.  1003,  i  1321,  refusal  to  re- 
quire an  election  as  to  which  cause  the  common- 
wealth would  prosecute  in  an  action  for  caus- 
ing eight  employte  to  work  on  Sunday  held  not 
error. — Commonwealth  T.  Chesapeake  &  O.  B. 
Co.  (Ky.)  851. 

SUPREME  COURTS. 

See  "Courts,"  {  6. 

SURETYSHIP. 

See  "Principal  and  Surety." 

SURRENDER. 

Of  principal  on  criminal  bail  bond,  see  "Bail." 

SURVEYS. 

See  "Boundaries,"  {  1. 

Location  of  boundaries,  see  "Boundaries,"  |  2. 

SURVIVAL 

Of  cause  of  action,  see  "Abatement  and  Reviv- 
al." i  1. 

SURVIVING  PARTNERS. 

See  "Partnership,"  t  6. 

SWINDLING. 

See  "False  Pretenses." 

TAXATION. 

Appellate  jurisdiction  of  action  involving  con- 
struction of  revenue  laws,  see  "Courts,    {  5. 

Claim  for  taxes  against  estate  of  decedent,  see 
"Executors  and  Administrators,"  {  3. 

Conformity  of  judgment  to  pleading  in  action 
to  recover  taxes,  see  "Judgment,"  §  2. 

Construction  of  statutes,  see  "Statutes,"  |  3. 

Limitations  applicable  to  action  to  recover  fran- 
chise taxes,  see  "Limitation  of  Actions."  |  1. 

Maintenance  of  roads  by  taxation,  see  "High- 
ways," t  2. 

Payment  of  taxea  to  sustain  adverse  possession, 
see  "Adverse  Possession,"  S  1. 

Powers  of  county  attorney  as  to  collection  of 
taxes,   see   ''District  and  Prosecuting   Attor- 


neys. 


Reversal  in  action  to  enforce  taxes,  see  "Ap- 
peal and  Error,"  S  29. 

Taking  case  or  question  from  jury  in  action  to 
eject  purchaser  at  tax  sale,  see  "Trial,"  {  5. 

Local  or  tpeeial  taxe*. 
See  "Counties,"  S  3;  "Municipal  Corporations." 

I  9:    "Schools  and  School  Districts."  f   1; 

"Towns,"  I  1. 
Assessments   for  municipal   improvementa,   see 

"Municipal  Corporations,"  i  6. 
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Occupation  or  privSege  taxet. 
See  "Intoxicating  Uqnora,"  |  8;    "Licenses," 

S  1,     Cowitltiitlonal     requirements     and 
restrletioas. 

*Wbi]e  tlie  classification  by  a  state  of  subjects 
of  taxation  witliin  its  limits  cannot  be  object- 
ed to  so  long  as  there  is  equality  within  the 
limits  of  the  classification,  under  Const.  {  174, 
requiring  equality  in  taxation,  and  Const.  U.  S. 
Amend.  14,  an  arbitrary  classification  for  par- 
poses  of  taxation  is  void. — Morrell  Refrigerator 
Car  Co.  V.  Commonwealth  (Ky.)  926. 

{   X.    UablUty  of  persons  and  property. 

Where  a  railroad  corporation  reported  the  val- 
ue of  a  certain  line  of  road  to  the  auditor  for 
a  certain  year,  and  upon  that  rei>ort  the  valne 
of  its  franchise  was  fixed,  it  cannot  complain 
that  it  was  not  the  owner  of  the  line  at  that 
time  so  as  to  defeat  the  payment  of.  the  tax. — 
Illinois  Cent  R.  Co.  v.  Commonwealth  (Ky.) 
245;  Chesapeake,  O.  &  S.  W.  Ry.  Co.  v.  Same 
(Ky.)  248. 

An  executor  who  has  made  final  settlement  of 
the  estate  cannot  be  held  personally  liable  for 
-taxes  4ne  by  the  estate.— State  ex  rel.  Karren- 
brock  V.  Mississippi  Valley  Tmst  Co.  (Mo.)  97. 

The  executor  of  a  trustee  is  not  liable  for 
taxes  on  a  trust  estate  held  by  his  testator  dur- 
ing the  testator's  lifetime,  but  not  held  or  ad- 
ministered on  by  Che  executor.— State  ex  rel. 
Karrenbrock  Valley  Trust  Co.  (Mo.)  97. 

♦The  words  "gross  amount  of  premiums  re- 
ceived," in  the  statute  imposing  a  tax  on  insur- 
ance companies  on  the  premiums  received,  held 
to  include  the  sums  paid  for  reinsurance  and  the 
sums  returned  to  policy  holders  on  the  cancella- 
tion of  policies  as  therein  provided. — Fire  Ass'n 
Of  Pbiladelpfaia  r.  Love  (Tex.)  158.  810. 

i  3.     Place  of  taxation. 

Where  defendant  refrigerator  car  company,  a 
Kentucky  corporation,  leased  the  greater  num- 
ber of  its  cars  for  use  in  another  state,  but 
operated  a  small  number  of  them  in  this  state, 
only  those  cars  operated  in  this  state  are  taxable 
here.— Morrell  Refrigerator  Car  Co.  v.  Com- 
monwealth (Ky.)  926. 

I  4.     Xiovy  and  aasessatent. 

Where  the  assessment  of  a  franchise  tax  on 
a  railroad  has  become  final,  a  member  of  the 
board  of  valuations  and  assessment  after  his 
term  is  out  cannot  affect .  the  finality  of  the 
assessment  by  testimony  that  the  board  did  not 
consider  the  assessment  a  valid  act  or  final. — 
Illinois  Cent.  R.  Co.  v.  Commonwealth  (Ky.) 
245;  Chesapeake,  O.  &  8.  W.  Ry.  Co.  v.  Same 
(Ky.)  248. 

The  assessment  for  taxes  made  by  tbe  author- 
ities of  one  city  cannot  be  used  as  a  basis  for 
the  levy  of  the  tax  rate  of  another  city,  where 
annexation  has  taken  place.— City  of  Covington 
V.  Carroll  (Ky.)  295. 

*Tt  is  indispensable  to  maintain  a  levy  of  taxes 
that  there  should  have  been  an  assessment  of 
the  property  on  which  the  levy  must  be  based. — 
City  of  Covington  v.  Carroll  (Ky.)  295. 

Under  Ky.  St  1903,  it  3176,  3178-3183,  a 
city  to  which  territory  previously  forming  a 
town  was  annexed  in  November  of  one  year  can- 
not levy  taxes  on  the  property  in  the  territory 
in  the  following  March.— City  of  Covington  v. 
Carroll  (Ky.)  295. 

♦Courts  held  without  jurisdiction  of  an  action 
by  a  bank  against  a  citr  to  recover  money  paid 
as  taxes  on  the  ground  that  an  assessment  Is 
too  high.— First  Nat  Bank  t.  City  of  Hopkins- 
»ille  (Ky.)  311. 


The  franchise  of  defendant's  refrigerator  car 
company  held  to  be  taxable  under  Ky.  St  1903, 
I  4081,  providing  the  manner  of  taxing  rail- 
road, telegraph,  and  telephone  companies,  ex- 
press and  palace  car  companies,  etc.— Morrell  Re- 
frigerator Car  Co.  T.  (Commonwealth  (Ky.)  926. 

I  5.     Fajment  and  refnndlns  or  reooT- 
ery  of  tax  paid. 

An  agreement  between  the  state  board  of  val- 
nati'ons  and  assessment  and  a  railroad  to  re- 
lease the  railroad  for  taxes  for  previous  years 
on  condition  that  it  pay  the  taxes  for  the  partic- 
ular year  is  void  where  the  assessments  for 
the  previous  years  have  become  final. — Illinois 
Cent.  R.  Oo.  v.  Commonwealth  (Ky.)  245: 
Chesapeake,  O.  &  S.  W.  Ry.  Co.  v.  Same  (Ky.) 

*To  make  a  payment  of  taxes  involuntary,  it 
must  appear  that  an  officer  had  in  his  hands  pro- 
cess authorizing  tbe  seizure  of  the  person  or 
property  of  the  taxpayer,  that  seizure  was  immi- 
nent, and  that  there  were  no  other  legal  means 
of  protecting  the  person  or  property  than   by 

£ayment.— Nashville,   C.   &  St  L.   Ry.  Oo.   v. 
[arion  County  (Tenn.)  1(K8. 

♦Under  Acts  1903,  pp.  676,  681,  c.  258,  {§  40, 
40,  50,  the  county  trustee  heii  without  authority 
to  distrain  for  unpaid  taxes  until  the  Ist  day 
of  March,  so  that  a  payment  of  taxes  before 
that  date  was  not  nnder  duress. — Nashville,  C. 
&  St  L.  Ry.  Co.  V.  Marion  County  (Tenn.)  1058. 

§  6.     Collection  and  enforcement  asalnst 
persona  or  personal  property. 

In  an  action  against  a  bank  to  collect  taxes, 
a  claim  that  United  States  bonds  were  exempt 
should  be  set  up  in  the  answer  instead  of  the 
rejoinder. — Citizens'  Nat.  Bank  v.  Common- 
wealth (Ky.)  231. 

Held,  under  the  act  of  1890  (Laws  1888-90, 
p.  149,  c.  1763)  and  the  act  of  1893  (Laws  1891- 
92-93,  p.  331,  c.  103,  art  8.  i  3),  that  an  ac- 
tion in  tbe  Franklin  circuit  court  to  recover  a 
franchise  tax,  brought  more  than  five  years  aft- 
er the  tax  might  have  been  assessed,  was  not 
barred  by  the  limitations  provided  by  the  act 
of  .1890  (Laws  1889-90,  p.  149,  c.  1763).— Ill- 
inois Cent  R.  Co.  v.  Commonwealth  (Ky.)  245; 
Chesapeake,  O.  &  S.  W.  Ry.  Co.  t.  Same  (Ky.) 

Where  a  tax  is  levied  in  excess  of  tbe  rate 
allowed  by  law,  the  excess  over .  the  legal 
amount,  collected  by  him  or  his  deputies,  is  not 
covered  by  the  undertaking  of  his  sureties  in  his 
bond.— Boone  v.  Powell  County  (Ky.)  251. 

i   7.    Sale    of   land   for   nonpayment    of 
tax. 

A  sale  of  lands  for  taxes  held  invalid  if  not 
comj>lying  with  express  provisions  of  article 
514o.— Keenan  v.  Slaughter  (Tex.  Civ.  App.) 
703. 

i  8.     Tax  titles. 

An  action  attacking  a  tax  deed  held  barred 
by  laches. — St.  Louis  &  Arkansas  Lumber  & 
Mfg.  Co.  T.  Goodwin  (Ark.)  516. 

The  title  of  a  bona  fide  purchaser  of  land  from 
the  holder  of  a  tax  deed  cannot  be  defeated  by 
proof  that  his  grantor  was  the  agent  for  the 
original  owner,  and  in  purchasing  the  tax  title 
was  guilty  of  improper  conduct  toward  his  prin- 
cipal.— St  Louis  h  Arkansas  Lumber  &  M£g. 
Co.  V.  Goodwin  (Ark.)  516. 

Under  Acts  1881,  p.  70,  8  15,  and  Kirby's 
Dig.  {  6323,  relating  to  deeds  in  proceedings 
for  enforcement  of  overdue  taxes,  held,  that  de- 
livery of  such. a  conveyance,  without  the  exam- 
ination and  approval  of  the  court  required,  did 
not  entitle  tbe  former  owners  to  have  the  sale 
and  conveyance  canceled.— St  Louis  &  Arkan- 
sas Lumber  &  Mfg.  Co.  t.  Goodwin  (Ark.)  616. 
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*Ky.  St.  1003,  i  4030,  providing  that  a  tax 
deed  shall  be 'prima  facie  evidence  of  title  and 
of  the  regularity  of  the  sale,  and  all  prior  pro- 
ceedings, applies  to  all  tax  deeds,  whether  made 
before  or  alter  its  enactment. — Wildharber  v. 
Lunkenbeimer  (K7.)  327. 

*Under  Ky.  St.  1903,  {  4030,  defendant  in  an 
action  to  recover  land  which  he  held  under  a 
tax  deed  held  not  required  to  show  that  proper 
steps  were  taken  to  constitute  a  valid  tax  sale. 
—Wildharber  v.  Lunkenbeimer  (Ky.)  327. 

In  ejectment  against  a  tenant  and  his  land- 
lord to  recover  certain  land,  where  the  tenant 
denied  plaintiffs'  ownership  and  right  of  posses- 
sion, and  alleged  that  his  landlord  held  under 
a  tax  deed,  and  pleaded  limitation,  the  land- 
lord could  rely  upon  such  defenses  without 
setting  them  up  in  his  own  answer. — Wildharber 
V.  Lunkenbeimer  (Ky.)  327. 

In  ejectment  against  a  purchaser  at  a  tax 
sale,  his  denial  of  plaintiffs'  ownership  and  right 
of  possession  was  sufficient  to  place  upon  them 
the  burden  of  proving  their  title.— Wildharber 
V.  LoDkenheimer  (Ky.)  327. 

Rev.  St.  1895,  arts.  4266,  S147,  construed,  and 
held  not  to  devest  title  of  owner  of  land  sold  for 
taxes  by  mere  fac^  of  sale,  regardless  of  the 
validity  thereof.— Eeenan  v.  Slaughter  (Tex. 
Civ.  App.)  708. 

A  sale  of  lands  for  unpaid  taxes  held  not  to 
devest  the  owners  of  title,  in  the  absence  of 
compliance  with  Rev.  St  1895.  art.  5141.— 
Keenan  v.  Slaughter  (Tex.  Civ.  App.)  703. 

Recitals  in  tax  deeds  held  insufficient  to  estab- 
lish performance  of  prerequisites  of  tax  sale. 
—Keenan  v.  Slaughter  (Tex.  Civ.  App.)  703. 

$  9.    Forfaltvres  and  penalties. 

Even  if  Acts  1906,  p.  115,  c.  22,  art.  3,  relat- 
ing to  the  forfeiture  of  land  for  failure  to  pay 
omitted  taxes  for  certain  years,  imposed  a  dif- 
ferent penalty  than  that  in  force  in  those  years, 
only  the  additional  penalties  would  be  void, 
leaving  the  remainder  of  the  act  operative. — 
Kentucky  Union  Co.  v.  Commonwealth  (Ky.) 
931. 

Acts  1906,  p.  115,  c.  22,  art.  3,  relating  to  the 
forfeiture  of  land  for  failure  to  list  it  for  taxes 
for  certain  years,  and  providing  the  manner  of 
assessments  and  disposition  after  forfeiture, 
held  consdtntlonal.— Kentucky  Union  Co.  v. 
Commonwealth  (Ky.)  931. 

In  proceedings  under  Acts  1906,  p.  115,  c.  22, 
art.  3,  to  forfeit  and  sell  land  for  nonpayment  of 
bade  taxes  during  certain  years,  held  not  neces- 
sary that  the  petition  allege  what,  if  any,  part 
of  the  land  was  held  by  occupants  under  section 
6  (page  124). — Kentucky  Union  Co.  v.  Common- 
wealth (Ky.)  981. 

Where  land  was  forfeited  under  Acts  1906,  p. 
115,  c.  22,  art.  3,  relating  to  the  forfeiture  of 
land  for  nonpayment  of  taxes  for  certain  years, 
a  judgment  authorizing  the  sale  of  the  land  for- 
feited as  a  whole,  or  in  parcels  to  suit  the  pur- 
chaser, held  erroneous. — Kentucky  Union  Co.  r. 
Commonwealth  (Ky.)  931. 

Under  Acts  1906,  p.  121,  c.  22,  art.  3,  8  4, 

?:iving  the  owner  of  land  forfeited  to  the  state 
or  failure  to  pay  certain  taxes  a  right  to  repur- 
chase within  a  certain  time,  a  sale  thereof  at  the 
term  at  which  the  land  was  forfeited  was  void, 
as  precluding  the  owner  from  exercising  his 
right  to  repurchase.— Kentucky  Union  Co.  ▼. 
Commonwealth  (Ky.)  931. 

TELEGRAPHS  AND  TELEPHONES. 

Applicability  of  instructions  to  case  in  action 
for  delay  in  sending  telegram,  see  "T^ial," 
S9. 


Conformity  of  judgment  to  verdict  in  action 
for  delay  in  deliver?  of  telegram,  see  "Judg- 
ment" i  2. 

Ground  for  new  trial  in  action  for  delay  in 
delivery  of  telegram,  see  "New  Trial,"  i  1. 

Names  of  telegraph  or  telephone  companies,  see 
"Cori>orations,"  i  3. 

Ordinances  regulating  excavation  of  streets  by 
telephone  company,  gee  "Municipal  Corpora- 
Uons,"  a  6,  7.  »~  »~ 

Ratification  of  contract  executed  on  Sunday  for 
transmission  of  telegram,  see  "Sunday." 

Requirements  of  statute  of  frauds  as  to  con- 
tract with  telephone  company,  see  "Frauds, 
Statute  of,"  S  2. 

§   1.    XIatabllahment,     conatmetlon,     and 
maintenance. 

A  franchise  held  not  necessary  to  authorize 
the  construction  by  individuals  of  a  private  line 
to  connect  with  the  exchange  of  a  telephone  com- 
pany operating  under  a  franchise. — Cumberland 
Telephone  &  Telegraph  Co.  y.  Cartwright  Creek 
Telephone  (3o.  (Ky.)  875. 

A  telephone  company  accepting  and  enjoying 
franchises  from  a  city  and  county  for  the  opera- 
tion of  a  telephone  system  was  estopped  to  re- 
pudiate the  provisions  of  the  contracts  evidenced. 
by  the  franchises. — Cumberland  Telephone  &' 
Telegraph  Co.  r.  Cartwright  Creek  Telephone 
Co.  (Ky.)  875. 

*A  telephone  company  occupying  a  street  with 
its  poles  and  wires,  under  permission  of  the  au- 
thorities of  the  town,  under  Rev.  St.  1899.  f  1^1 
(Ann.  St.  1906,  p.  1027),  held  a  mere  licensee 
with  rights  subordinate  to  the  rights  of  an  abut- 
ting owner. — State  v.  Graeme  (Mo.  App.)  1131. 

•Under  Rev.  St  1899,  H  1264,  1271  (Ann.  St 
1906,  pp.  3033.  1044),  a  telephone  company 
maintaining  poles  and  wires  in  the  streets  of  a 
town  to  the  injury  to  the  trees  of  an  abutting 
owner  held  required  to  have  the  damages  as- 
sessed,—State  V.  Graeme  (Mo.  App.)  1131. 
§  2.    Recnlatlon  and  operation. 

'Measure  of  damages  for  failure  of  telegraph 
company  to  deliver  a  message,  whereby  plaintiff 
lost  the  sale  of  a  horse,  stated. — Hoyt  v.  West- 
ern Union  Telegraph  Co.  (Ark.)  IO06. 

A  telephone  company  contracting  under  its 
franchise  to  furnish  telephone  service  over  lines 
built  by  individuals  held  not  entitled  to  refuse 
to  connect  its  exchange  with  a  private  line  al- 
ready built,  on  the  ground  that  it  was  willing 
to  itself  build  the  line. — Cumberland  Telephone 
&  Telegraph  Co.  v.  Cartwright  Creek  Telephone 
Co.  (Ky.)  875. 

In  an  action  against  a  telephone  company  for 
failing  to  connect  plaintiffs'  private  line  with 
defendant's  exchange  in  accordance  with  the 
contracts  under  which  defendants*  franchises 
were  obtained,  rule  for  ascertaining  plaintiffs' 
damages  stated.— Cumberland  Tel^hone  &  Tele- 
graph Co.  V.  Cartwright  Creek  Telephone  Ca 
(Ky.)  875. 

The  negligence  of  a  person  receiving  a  tele- 
gram in  failing  to  reply  is  not  chargeable  to 
the  person  sending  the  message. — Western  Union 
Telegraph  Co.  v.  Landry  (Tex.  Civ.  App.)  461. 

*In  an  action  for  damages  for  delay  in  send- 
ing a  telegram  summoning  plaintiff's  brother, 
the  burden  is  on  plaintiff  to  show  that  her 
brother  could  have  come  in  time  had  the  message 
not  been  delayed. — Western  Union  Telegraph 
Co.  V.  Landry  (Tex.  Civ.  App.)  461. 

•Evidence  in  an  action  to  recover  damages  for 
delay  in  sending  a  telegram  considered,  and 
held  to  show  negligence  of  defendant.— Western 
Union  Telegraph  Co.  v.  Landry  CTex.  Civ.  App.) 
461. 

•Damages  from  the  delay  in  sending  a  tele- 
gram cannot  be  recovered  where  the  consequen- 
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•cea  of  delay  for  which  damage  was  given  was 
not  within  the  anticipation  or  knowledge  of 
defendant.— Western  Union  Telegraph  Co.  v. 
Landry  (Tex.  Civ.  App.)  461. 

*In  an  action  to  recover  for  delay  in  send- 
ing a  telegram  announdn^  the  illness  of  plain- 
tiff's husband  and  requesting  that  some  one  be 
sent  to  her,  it  is  immaterial  that  the  message 
did  not  designate  the  relationship  of  the  address- 
«e  to  the  sender  or  the  name  or  relationship  of 
the  person  to  be  sent. — Western  Union  Tele- 
graph Co.  T.  Dandry  (Tex.  Civ.  App.)  461. 

♦A  telegraph  company  is  not  responsible,  be- 
cause of  delay  in  sending  a  message,  for  mental 
angnish  resulting  from  an  occurrence  not  con- 
templated by  the  sender  of  the  message. — 
Western  Union  Telegraph  Co.  t.  Landry  (Tex. 
<3iv.  App.)  461. 

'Exemplary  damages  cannot  be  recovered  of 
a.  telegraph  company  for  delay  in  sending  a 
message,  where  the  delay  was  not  directed  or 
ratified  by  it— Western  Union  Telegraph  Co.  v. 
Landry  (Tex.  Civ.  App.)  461. 

In  an  action  for  damages  for  delay  in  sending 
a  telegram  requesting  plaintiff's  father  to  send 
some  one  to  her,  a  charge  authorizing  a  recovery 
if  her  brother  was  prevented  from  arriving  in 
time  by  defendant's  negligence  held  not  errone- 
ous.— Western  Union  Telegraph  Co.  v.  Landry 
<Tex.  Civ.  App.)  461. 

TENANCY  AT  WILL 

See  "Landlord  and  Tenant,"  t  2. 

TENANCY  IN  COMMON. 

Of  crop  on  demised  premises,  see  "Landlord  and 
Tenant,"  I  4. 

I    1.    Mvtval  rlKhts,  duties,  and  lUbill- 
tlea  of  eo-tenanta. 

•Statement  of  liability  of  a  tenant  in  com- 
mon to  his  co-tenant  for  cutting  the  timber  on 
their  land.— Paepcke-Leicht  Lumber  Co.  v.  Col- 
lins (Ark.)  511. 

A  tenant  in  common  who  does  not  deny  the 
right  of  bis  co-tenant  to  use  the  land,  held  not 
liable  for  rent— Autry  v.  Reasor  (Tex.)  1162. 

TENDER. 

Of  mortgage  as  condition  precedent  to  recovery 
of  iwyment,  see  "Payment,"  {  2. 

TERMINATION. 

Of  trust,  see  "Trusts,"  {  1. 

TERMS. 

Of  courts,  see  "Courts,"  {  2. 

TERRITORIES. 

Judicial  notice  of  laws,  see  "Evidence,"  t  !■' 
Presumption  as  to  construction  of  common  law 
by  territorial  court,  see  "Evidence,"  §  2. 

*The  legislative  power  of  a  territorial  Legisla- 
ture is  coextensive  with  that  of  Congress  or 
state  Legislatures,  subject  to  disapproval  of 
Congress.— Sawyer  v.  El  Paso  &  M.  E.  By.  Co. 
(Tex.  Civ.  App.V718. 


See  "Larceny." 


THEFT. 


TESTAMENT. 


See  "WUls." 


THREATS. 

By  parties  to  homicide,  see  "Homicide,"  J  5. 

TIMBER. 

See  "Logs  and  Logging." 

Conversion  ot  see  "Trover  and  Conversion," 
12. 

Requirements  of  statute  of  frauds  as  to  convey- 
ance of,  see  "Frauds,  Statute  of,"  I  2. 

Sale  of  land  subject  to  contract  of  sale  of 
standing  timber  thereon,  see  "Vendor  and 
Purchaser,"  {  2. 

TIME. 

For  porHeitlar  aett  in  or  inoidental  to  fvdicial 
proceeding!. 

Filing  bUI  of  exceptions,  'see  "Criminal  Law," 

S  32. 
Filing  motion  for  new  trial,  see  "New  Trial," 

12. 
Filing  record  on  appeal  or  error,  see  "Appeal 

and  Error,"  §  IS.  ' 
Holding  court,  see  "Courts,"  (  2. 

For  particular  act*  not  judicial. 

Extension  of  time  for  payment  of  mortgage,  see 
"Mortgages,"  {  5. 

Payment  of  insurance  premium,  see  "Insur- 
ance," {  6. 

Performance  of  contract,  see  "Contracts,"  i  2. 

The  day  of  doing  an  act  may  be  included  or 
excluded  in  computing  time,  so  as  to  operate 
most  favorably  to  the  party  entitled  to  the  fa- 
vor.—^Eltna  Life  Ins.  Co.  of  Hartford,  Conn.,  v. 
Wimberly  (Tex.  Civ.  App.)  778. 

*When  the  time  within  which  an  act  is  to  l>e 
done  is  to  be  computed  from  and  after  a  certain 
day,  the  rule  is  to  exclude  that  d^.— -Sltna  Life 
Ins.  Co.  of  Hartford,  Conn.,  v.  Wimberly  (Tex. 
Civ.  App.)  778. 

•Where  the  last  day  for  the  payment  of  a  pre- 
mium on  an  insurance  policy  falls  on  Sunday, 
the  party  has  until  the  succeeding  Monday  to 
pay  the  premium. — .Sitna  Life  Ins.  Co.  of  Hart- 
ford, Conn.,  V.  Wimberly  (Tex.  Civ.  App.)  778. 

TITLE. 

Abandonment  affecting  title,  see  "Abandon- 
ment." 

Color  of  title,  see  "Adverse  Possession." 

Elstoppei  to  assert  title,  see  "Estoppel,"  S  1. 

Bemoval  of  cloud,  see  "Quieting  Title.'' 

Tax  titles,  see  "Taxation,^'  §  8. 

Title  of  lessor,  see  "Landlord  and  Tenant."  8  1. 

Title  to  trade-mark  or  trade-name,  see  "Trade- 
Marks  a^d  Trade-Names,"  §  2. 

To  property  of  religious  society,  see  "Beligious 
Societies.'^' 

To  sustain  ejectment,  see  "Ejectment,"  {  1. 

TOLLS. 

Toll  roads,  see  "Turnpikes  and  Toll  Roads." 

TORTS. 

Causing  death,  see  "Death,"  i  1. 

What  law  governs  actions,  see  "Action,"  $  1. 

Liabilities  of  particular  clattet  of  person*. 

See  "Corporations,"  {  7:  "Municipal  Corpora- 
tions." I  8;   "Partnerrfiip,"  {  3. 

Agents,  see  "Principal  and  Agent,"  t  3. 
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Employes,  see  "Master  and  Serrant,"  (  10. 
State,  see  "States,"  S  1. 

Particular  tortt. 
See    "Asaanit   and    Battery,"    §    1;    "Fraud"; 
"Libel   and   Slander";    "Neeligence";    "Nui- 
sance";   "Trespass";    "Trover  and   Conver- 
sion." 

R«medie*  for  tortt. 

See   "Trespass,"   {   1;    "Trover   and   Conver- 
sion," §  2. 
Measure  of  damages,  see  "Damages,"  {  4. 

In  an  action  against  joint  wrongdoers,  held, 
that  one  defendant  could  not  complain  tl)at 
the  other  defendants  were  acquitted. — St.  Louis 
Southwestern  Ry.  Co.  of  Texas  T.  Thompson 
(Tex.  Civ.  App.)  453. 

TOWNS. 

See    "Counties":     "Municipal    Corporations"; 
"Schools  and  School  Districts,"  f  1. 

I    1.    Flaoal    anaiutKement,    pnblie    debt, 
■eewltles,  and  taxation. 

Ky.  St  1908,  f  4241,  requiring  a  sheriff,  etc., 
to  list  for  taxation  all  property  omitted  by  the 
assessors,  etc.,  in  any  year,  and  providing  the 
manner  of  such  assessment,  does  not  authorize 
the  assessment  of  defendant's  corporate  |ran- 
chise  for  the  benefit  of  a  town ;  the  statute  being 
intended  to  apply  only  to  city,  county,  and  dis- 
trict taxes.— Morrell  Refrigerator  Car  Co.  ▼. 
Commonwealth  (Ky.)  928. 


TRADE-MARKS  AND  TRADE-NAMES. 

f   1.    Marks  and  namea  aabjecta  of  own- 
ership. 

*Trade-mark  defined.— Western  Grocer  Co.  v. 
(3affarelU  Bros.  (Tex.  Civ.  App.)  413. 

*A  geographical  name  cannot  be  used  exclu- 
sively as  a  trade-mark. — Western  Grocer  Co.  v. 
Caffarelli  Bros.  (Tex.  Civ.  App.)  413. 

*One  held  entitled  to  a  trade-mark  and  to 
relief  in  equity  from  an  infringement  thereof.— 
Western  Grocer  Co.  v.  Caffarelli  Bros.  (Tex. 
Civ.  App.)  413. 

I  2.    Title,  oonTcyanees,  and  oontraets. 

*Any  person  or  corporation  capable  of  holding 
title  to  personalty  may  acquire  the  right  to  a 
trade-mark.— Western  Grocer  (3o.  v.  Caffarelli 
Bros.  (Tex.  Civ.  App.)  413. 

*The  assignment  of  a  trade-mark  to  confer 
right  on  the  assignee  must  be  accompanied  by 
a  use  of  the  trade-mark  in  the  manner  and  for 
the  purposes  used  by  the  assignor. — Western 
Grocer  Co.  v.  Caffarelli  Bros.  CTex.  Civ.  App.) 
413. 

{  3.     InfrlnKeatent  and  unfair  competi- 
tion. 

*In  a  suit  to  restrain  defendant  from  infring- 
ing plaintiffs  trade-mark,  the  testimony  of  de- 
fendant as  to  the  intent  with  which  the  infring- 
ing trade-mark  was  adopted,  or  what  suggested 
it,  was  immaterial. — ^Western  Grocer  Co.  v. 
Caffarelli  Bros.  (Tex.  Civ.  App.)  413. 

'Equity  will  restrain  the  use  of  an  infringing 
trade-mark,  regardless  of-  the  intent  with  which 
it  is  b^ng  used,  provided  the  imitation  is  likely 
to  cause  one  mark  to  be  taken  for  the  other.— 
Western  Grocer  Co.  v.  Caffarelli  Bros.  (Tex. 
Civ.  App.)  413. 

*Any  use  of  the  key  or  catchword  in  a  trade- 
mark in  •  way  calculated  to  deceive  is  an 
infringement.— Western  Grocer  (3o.  v.  Caffarelli 
Bros.  (Tex.  Civ.  App.)  418. 


•An  owner  of  a  trade-mark  held  entitled  to 
relief  in  equity  as  against  one  infringing  it  as 
against  the  objection  that  he  was  gail^  of  a 
deception.— Western  Grocer  Co.  t.  CvCarelli 
Bros.  (Tex.  Ov.  App.)  413. 

TRANSCRIPTS. 

As  evidence,  see  "Evidence,"  {  8. 

Of  record  for  purpose  of  review,  see  "Appeal 

and  Error,"  t  12;    "Criminal  Law,"  (  32. 
Of  record  on  appeal  from  justice's  ooart,  see 

"Justices  of  the  Peace."  f  2. 

TRANSFER  OF  CAUSES. 

Between  trial  dockets,  see  "Trial,"  |  1. 

TREES. 

See  "Logs  and  Logging." 


TBESPASS. 


"Tri- 


AppHcabilitj  of  instructions  to  case,  see 

al,"  J  9. 

Documentary  evidence,  see  "Evidence,"  S  8. 
Ejection  of  trespasser,  see  "Carriers,"  {  14. 
Exemplary  damages,  see  "Damages,"  (  3. 
Injuries  to  trespassers,  see  "Railroads,"  g  4. 
To  the  person,  see  "Assault  and  Battery,    S  1* 

i   1.    Aetlona. 

One  whose  timber  is  wrongfully  taken  from 
his  land  by  another  may  sue  in  trespass,  or  to 
recover  the  specific  property  or  its  value  in  the 
alternative,  as  provided  by  Civ.  Code  Prac.  H 
180-193,  inclusive,  or  in  trover  and  conversion 
for  the  value  of  the  property. — ^Dennis  Bros.  t. 
Strunk  (Ky.)  967. 

TRESPASS  TO  TRY  TITLE. 

See  "Ejectment." 

Compensation  of  attorney,  see  "Attorney  and 

Client,"  i  1. 
Evidence  of  bona  fide  purchase  by  defendant, 

see  "Vendor  and  Purchaser,"  {  2. 
Examination    of    witnesses,    see    "Witnesses," 

§  2. 
Province   of  court   and   jury   in   general,    see 

'Trial,"  {  6. 
Reception  of  evidence  at  trial,  see  "Trial,"  i  3. 
Sufficiency  of  instructions,  see  "Trial,"  |  8. 

{    1.    Risht  of  aetlon  and  defenses. 

Whether  plaintiffs  in  trespass  to  tr:^  title 
own  all  or  only  an  undivided  interest  in  the 
land,  they  are  entitled  to  recover  all  of  it  as 
against  trespassers. — Branch  T.  Deussen  (Tex. 
Civ.  App.)  164. 

Defendants,  claiming  from  a  common  source 
of  title  with  plaintiffs  by  an  invalid  or  insuffi- 
cient conveyance,  are  merely  trespassers. — 
Branch  v.  Deussen  (Tex.  Civ.  App.)  164. 

S  2.    Proceedlncs. 

*TJnder  Rev.  St.  1895,  art  5257.  defendant  ill 
trespass  to  try  title  may  prove  that  he  is  an 
innocent  purchaser  under  a  plea  of  not  guilty. — 
North  V.  Coughran  (Tex.  Civ.  App.)  165. 

Evidence  in  trespass  to  try  title  held  suffident 
to  sustain  findings  that  a  certain  deed  was  sign- 
ed and  delivered  to  plaintiff's  ancestor'  at  a 
certain  time,  and  that  a  quitclaim  deed  execut- 
ed by  the  same  grantor  to  defendant  vrats  made 
for  the  purpose  of  ratifying  the  former  deed. — 
Jackson  v.  Tonahill  (Tex.  CUv.  App.)  178. 

In  trespass  to  try  title,  the  court  held  to  have 
properly  refused  to  direct  a  verdict  for  defend 
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ants.— Wall  in.   I^ndes  A  Co.   t.   Dehart   (Tex. 
CHv.  App.)  180. 

In  trespaM  to  tij  title,  where  plaintiff't  claim- 
ed aa  eqaity  aa  atainst  tlie  legal  title  in  de- 
fendantSt  the  harden  was  on  the  plaintiffs  to 
show  that  the  defendants  were  not  bona  fide 
purchasers. — Wallis,  Landes  &  Co.  t.  Dehart 
(Ter.  CiT.  App.)  180. 

*An  heir  of  the  vendee  held  not  entitled  to 
recover  the  land  on  the  vendee's  prior  ptesession 
after  an  abandonment  for  more  than  36  years. 
—Evans  v.  Ashe  (Tex.  Civ.  App.)  398. 

Where  testimony  of  a  conversation  relatinK  to 
disputed  boundaries  was  of  no  effect  unless  the 
conversation  was  prior  to  perfection  of  title  by 
limitations,  defendant  held  not  injured  by  re- 
fusal to  strike  the  conversation  on  the  court 
properly  limiting  its  effect  as  to  time.— Hunter 
T.  Malone  (Tex.  Civ.  App.)  TOO. 

*Where,  in  a  suit  to  recover  an  interest  in 
land,  plaintiff  bases  his  right  to  recover  on  a 
deed  which  is  attacked  as  a  forgery,  he  cannot 
show  that  he  had  a  right  to  the  land  by  virtue 
of  a  resulting  or  express  trust — Bobbins  v.  Hub- 
bard (Tex.  Civ,  App.)  778. 

In  trespass  to  try  title,  evidence  of  the  cutting 
of  timl>er  and  other  acts  of  ownership  by  defend- 
ants and  of  nonclaim  and  nonassertion  of  owner- 
ship by  grantor  and  those  under  whom  she 
claims  any  interest  in  the  land  for  over  80  years 
sbonld  have  been  submitted  to  the  jury.— Hirsch 
T.  Patton  (Tex.  Civ.  App.)  1015. 

In  trespass  to  try  title,  the  comptroller's  cer- 
tificate showing  rendition  of  the  land  for  taxes 
to  defendants,  and  that  it  was  not  rendered  by 
plaintiff  or  those  under  whom  she  claims,  is  ad- 
missible to  prove  ownership. — Hirsch  v.  Patton 
(Tex.  Civ.  App.)  1015. 

In  trespass  to  try  title,  an  instruction  held  tr- 
roneous. — Hirsch  v.  Patton  (Tex.  Civ.  App.) 
1015. 

In  view  of  a  certain  relinquishment  and  the 
evidence  as  to  the  understanding  of  the  parties, 
a  verdict  for  defendant  held  properly  directed, 
notwithstanding  tlte  relinquishment  described  a 
different  tract  of  land  than  that  in  controversy. 
— Motl  T.  Stephens  (Tex.  Civ.  App.)  1018. 

In  a  suit  to  try  title  between  grantees  of  a 
woman's  heirs  and  g^ntees  of  her  administra- 
tor, recitals  of  a  certificate  by  the  board  of  land 
commissioners  made  under  section  10  of  the 
general  provisions  of  the  Constitution  of  the  Re- 
public of  Texas  held  to  conclusively  establish 
certain  facts.  —  Fields  v.  Burnett  (Tex.  Civ. 
App.)  1048. 

In  a  suit  to  tr^  title  between  the  grantees  of 
the  decedent's  heirs  and  the  grantees  of  her  ad- 
ministrator, a  deed  held  properly  admitted  in  evi- 
dence and  sufficient  to  pass  the  title  to  the  land 
described  therein.— Fields  v.  Burnett  (Tex.  Civ. 
App.)  1048. 

In  a  suit  to  try  title  between  the  grantees  of 
the  decedent's  heirs  and  the  grantees  of  her  ad- 
ministrator, a  deed  held  admissible  and  sufficient 
to  pass  title  as  against  the  collateral  attack 
made  on  Jt  by  the  grantees  of  decedent's  heirs. — 
Fields  V.  Burnett  (Tex.  Civ.  App.)  1048. 

In  trespass  to  try  title  to  land,  evidence  held 
■nfficient  to  show  that  the  grantee,  under  whom 
plaintiff  claimed  as  heir,  had  voluntarily  aban- 
doned the  land  and  agreed  to  rescind  the  sale 
by  which  he  obtained  possession  of  the  land. — 
Brana  v.  Ashe  (Tex.  (Jiv.  App.)  1190. 

i  3.     Damages,  vse  and  eeonpatloM,  i«a- 

proreinenta,  and  taxes. 

The  purchaser  of  a  lot  held  not  entitled,  in  tres- 

I>ass  to  try  title  for  a  disputed  strip,  to  claim 

compensation  aa  for  Improvements  made  thereon 


in  good  faith.— Werkheiser  v.  Foud  (Tex.  Civ. 
App.)  983. 

TRIAL 

See  "New  Trial" ;    "Witnesses." 

Assignment  of  errors,  see  "Appeal  and  Error," 

i  la 

Estoppel  to  allege  error,  see  "Appeal  and  tk- 
ror,"  I  22. 

Exceptions  for  purpose  of  review,  see  "Appeal 
and  Error,"  (  5. 

Fraud  in  sale  as  question  for  jury,  see  "Sales," 
§  1- 

Harmless  error,  see  "Appeal  and  Error,"  |  26. 

Instructions  as  to  adverse  possession,  see  "Ad- 
verse Possession,"  {  3. 

Objections  for  purpose  of  review,  see  "Appeal 
and  Error,"  D  5. 

Presumptions  on  appeal  or  error,  see  "Appeal 
and  Error."  {  23. 

Questions  for  jury  as  to  construction  of  con- 
tract, see  "Contracts,"  {  2. 

Release  as  question  for  jury,  see  "Release," 
S  I. 

Review  as  dependent  on  record  on  appeal  or 
error,  see  "Appeal  and  Error,"  {  9. 

Review  of  discretionary  rulings,  see  "Appeal 
and  Error,"  {  24. 

Scope  and  extent  of  review,  see  "Appeal  and 
Error,"  S  21. 

Trespass  to  try  title  to  real  property,  see  "Tres- 
pass to. Try  Title." 

Proceeding!  incident  to  trialt. 
See  "Continuance." 
Conformity  of  judgment  to  verdict  or  findings, 

see  "Judgment,"  {  2. 
Entry  of  judgment   after   trial  of  issues,   see 

"Judgment,"  «  2. 
Place  of  trial,  see  "Venue,"  |  2. 
Bight  to  trial  bv  jury,  see  "Jury,"  i  1. 
Summoning  and  impaneling  jury,  see  "Jury," 

f  2. 

Trial  of  actiont  by  or  againti  particular  elatte* 
of  persons. 

See  "Beneficial  Associations":  "Carriers,"  K 
8,  4,  11-14;  "Corporations,''  |  7;  "Munici- 
pal Corporations,"  |  8;  "Principal  and  Sure- 
ty." {  2;  "Railroads,"  »  5-7;  "Street  Bail- 
roads,"  I  1. 

Insurance  company,  see  "Insurance,"  |  12. 

Telegraph  company,  see  "Telegraphs  and  Tele- 
phones," i  2. 

Trustee  in  bankruptcy,  see  "Bankruptcy,"  $  1. 

Trial  of  particular  civU  aotiont  or  proceedings. 

See  "Ejectment,"  «  3;  "Fraud,"  f  2;  "Libel 
and  Slander,"  S  2;  "Beplevin,"  i  4;  "Tres- 
pass to  Try  Title,"  |  2. 

Condemnation   proceedings,  see  "Eminent  Do- . 
main,"  §  3. 

For  assault,  see  "Assault  and  Battery,"  %  1. 

For  breach  of  contract  for  carriage  of  passen- 
gers,  see   "Carriers,"   {  4. 

For  breach  of  contract  of  sale,  see  "Sales,"  {  7. 

For  breach  of  warranty,  see  "Sales,"  {  7. 

For  causing  death,  see  "Death,"  I  1. 

For  death  caused  by  operation  of  railroad,  see 
"Bailroads,"  {{  6,  7.    ' 

For  death  of  passenger,  tee  "Carriers."  |  12. 

For  death  of  servant,  see  "Master  and  Serv- 
ant," n  9,  10. 

For  delay  In  delivery  of  telegram,  see  "Tele- 
graphs and  Telephones,"  {  2. 

For  delay  in  transportation  of  live  stock,  see 
"Carriers,"  f  8. 

For  ejection  of  passenger,  see  "Carriers."  S  14. 

For  expuhtion  from  fraternal  association,  see 
"Beneficial  Associations." 

For  personal  injuries,  see  "Carriers/'  H  11-13 ; 
"Landlord  and  TenanC  i  8;    'Vaatar  and 


*FolBt  annotated.   See  syllabaa. 


Digitized  by 


Google 


1306 


108  SOUTHWESTERN  REPORTER. 


Serrant,"   |   9;     "Municipal    Corporations," 
I  8;   "Railroads,"  {{  4-7;  ''Street  Railroads," 

For   pollution   of   water   course,   see    "Waters 

and  Water  Courses,"  {  1. 
(For  price  of  goods  sold,  see  "Sales,"  {  6. 

On  insurance  policy,  see  "Insurance,"  §  12. 

On  liquor  dealer's  txind,  see  "Intoxicating  Liq- 
uors," §  3. 

Probate  proceedings,  see  "Wills,"  f  2. 

Suits  to  try  tax  titles,  see  "Taxation,"  S  8. 

To  enforce  mechanic's  lien,  see  "Mechanics' 
Liens,"  S  2- 

Trial  of  criminal  prosecutions. 

See  "Burglary,"  $  1;  "Criminal  Law,"  §§ 
l»-26;  "Homicide,"  §!  6-8:  "Larceny,"  S  1; 
"Negligence,"  g  4. 

For  offense  against  liquor  laws,  see  "Intoxicat- 
ing Liquors,"  §  8. 

For  usury,  see  "Usury,"  |  1. 

{   1.    Dockets,  llata,  and  ealeadan. 

The  transfer  of  a  cause  to  the  equity  docket 
held  not  error.— Cumberland  Telegraph  &  Tele- 
phone Co.  V.  Cartwright  Creek  Telephone  Co. 
(Ky.)  876. 

i  2.    Course  and  eoadnot  of  trial  ia  sen- 
eral. 

Where  both  parties  agreed  that  the  jury  might 
remain  while  tne  discussion  was  going  on  as  to 
the  law  that  should  be  incorporated  in  the  in- 
structions, a  party  held  not  entitled  to  complain 
of  the  remarks  of  the  court— Moore  y.  Rose 
(Mo.  App.)  1105. 

f  3.     Reoeptioa  of  evidence. 

♦If  a  part  of  the  evidence  relating  to  a  trans- 
action is  admissible,  though  a  part  is  not,  a 
general  objection  to  the  entire  evidence  is  proper- 
ly overruled. — International  &  G.  N.  R.  Co.  T. 
Cuneo  (Tex.  Civ.  App.)  714. 

*In  an  action  for  personal  injuries,  evidence 
of  complaints  of  injury  made  by  plaintiff  seven 
or  eight  minutes  after  the  accident  held  admis- 
sible as  rebutting  defendant's  theory  that  the 
claim  of  injury  was  on  feigned  symptoms. — St. 
Louis  Southwestern  Ry.  Co.  of  Texas  v.  Garber 
(Tex.  Civ.  App.)  742. 

In  trespass  to  try  title,  defendant  under  a  plea 
of  not  guilty  may  offer  in  evidence  a  judgment 
as  res  judicata  of  plaintitTs  rights  as  showing  a 
superior  title  a^inst  plaintiff,  and  plaintiff 
would  not  be  required  to  allege  matters  in  avoid- 
ance before  giving  evidence  to  that  effect— Rob- 
bins  V.  Hubbard  (Tex.  Civ.  App.)  773. 

•Testimony  unfavorable  to  defendant  given  by 
one  of  its  witnesses  on  direct  examination  and 
reiterated  on  cross-examination  will  not  be 
struck  out  on  defendant's  motion. — El  Paso  & 
8.  W.  Ry.  Co.  V.  Smith  (Tex.  Civ.  App.)  988. 

•  i  4.    ArKvineiits  and  eondnot  of  conaseL 

•It  is  error  to  allow  plaintiff's  counsel,  over 
defendant's  objection,  to  refer  in  his  opening 
statement  to  the  jury  to  a  subject  about  which 
the  jury  should  not  have  heard. — Glover  v.  Atch- 
ison, T.  &  S.  F.  Ry.  Co.  (Mo.  App.)  105. 

•The  conduct  of  counsel  for  plaintiff  in  an  ac- 
tion against  a  carrier  not  sufficiently  corrected 
by  the  action  of  the  court  on  objection  thereto 
held  to  constitute  reversible  error. — Beck  v. 
Quincy,  O.  &  K.  C.  R.  Co.  (Mo.  App.)  132. 

In  the  absence  of  a  request  that  the  jury  be 
retired  during  a  legal  argument,  held,  that  it 
was  no  objection  that  during  argument  to  the 
court  counsel  read  from  authorities. — Missouri. 
K.  &  T.  Ry.  Co.  of  Texas  v.  Dunbar  (Tex.  Civ. 
App.)  500. 

•Opening  argument  of  counsel  for  plaintiff 
in  an  action  against  a  carrier  for  injuries  re- 
soltinc  frnn  a  collision,  held  not  improper.— 


Chicago,  R.  I.  ft  G.  Ry.  C5o.  v.  Poore  (Tex.  Civ. 
App.)  604. 

*l^at  defendant  had  applied  for  a  continuance 
on  account  of  the  absence  of  witnesses,  and  tben 
refused  to  use  them  when  they  appeared  in 
court,  A  eld  not  a  legitimate  subject  of  argument 
— St  Louis  Southwestern  Ry.  Co.  of  Texas  ▼. 
Garber  (Tex.  Civ.  App.)  742. 

•Objectionable  language  used  in  argument  held 
not  to  warrant  reversal  when  it  was  withdrawn 
by  counsel  and  the  jury  were  instructed  to  disre- 
gard it. — San  Antonio  &  A.  P.  Ry.  Go.  t.  Mar- 
tin (Tex.  Civ.  App.)  981. 

•The  statement  by  counsel  that,  since  a  first 
deposition  was  taken,  the  records  were  examin- 
ed and  the  witness  was  forced  to  testify  differ- 
ently, cannot  be  held  improi>er  argument  in  the 
absence  of  a  showing  that  it  was  unwarranted 
by  the  facts  or  circumstances  in  evidence. — Maffi 
V.  Stephens  (Tex.  Civ.  App.)  1008. 

S   S.    TaUac  case  or  qnestioa  from  Jnry. 

•The  weight  of  conflicting  testimony  is  for 
the  jury.— Ong  Chair  Co.  v.  Cook  (Ark.)  203. 

•In  an  action  for  injuries  to  a  miner  by  rock 
falling  from  the  side  of  the  mine  entry,  a  per- 
emptory instruction  to  find  for  defendant  held 
properly  refused.— E.  Smith  &  Son  v.  Garri- 
son (Ky.)  293. 

•In  an  action  of  ejectment  against  a  pur- 
chaser at  a  tax  sale,  defendant  held  entitled  to 
a  directed  verdict. — Wildharber  v.  Lankenheimer 
(Ky)  327. 

•The  weight  to  be  fciven  the  testimony  of 
witness  for  the  respective  parties  held  for  the 
jury.— Owensboro  City  Ry.  Co.  t.  AUen  (Ky.) 
357. 

The  giving  of  a  peremptory  instruction  for 
one  party  to  an  action  is  in  effect  a  withdraw- 
al of  all  other  instructions  for  both  parties. — 
Oroesett  v.  FerriU  (Mo.)  52. 

•It  is  improper  to  peremptorily  instruct  for 
plaintiff  in  any  cause  where  his  prima  facie  case 
IS  not  admitted,  or,  where  it  is  admitted,  if  de- 
fendant has  introduced  evidence  which  tends  to 
disprove  it.— Reynolds  v.  Hood  (Ma)  86. 

A  demurrer  to  the  evidence  admits  every  fact 
to  be  true  which  the  evidence  tends  to  prove. — 
Von  Trebra  v.  Laclede  Gaslight  Co.  (Mo.)  559. 

•Where  plaintiff  made  out  a  prima  fade  case, 
he  was  entitled  to  have  the  case  submitted  to 
the  jury,  and  a  motion  to  direct  a  verdict  for 
defendants  was  properly  overruled. — Cobb  v. 
Holloway  (Mo.  App.)  109. 

•Submitting  the  interpretation  of  certain  stat- 
utes to  the  jury  held  error.— White  v.  Relts  (Mo. 
App.)  601. 

•The  court  in  ruling  on  a  demurrer  to  the 
evidence  must  give  due  weight  to  the  facts  in 
evidence  most  nivorable  to  the  cause  of  action 
asserted.— Hall  v.  Compton  (Mo.  App.)  1122. 

•The  qnestioii  whether  an  agreement  was  made 
as  testitied  to  by  a  party,  not  directly  contra- 
dicted by  the  adverse  party,  held  for  the  jury. 
—Williams  v.  Burke  (Tex.  Civ.  App.)  160. 

•It  is  only  when  reasonable  minds  cannot  dif- 
fer as  to  the  deductions  to  be  fairly  drawn  from 
the  evidence  that  the  court  is  authorized  to  say 
that  there  is  no  issue  to  be  submitted  to  the 
jury.- St.  Louis  Southwestern  Ry.  Co.  of  Tex- 
as V.  Thompson  (Tex.  Civ.  App.)  453. 

•Where  there  is  no  room  for  a  difference  of 
opinion  on  the  undisputed  facts  as  to  a  car- 
rier's liability  for  injuries  to  a  passenger,  that 
issue  may  be  taken  from  the  jury. — Chicago,  R. 
I.  &  G.  Ry.  Co.  V.  Poore  (Tex.  Civ.  App.)  604. 

Instructing  a  verdict  for  defendants  in  a  neg- 
ligence action  Acid  not  error,  where  there  was  a 
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failure  of  proof  as  to  wtiioh  one  or  more  of  gev- 
■eral  defenoants  was  neftligent.— Pierce  v.  Galves- 
ton, H.  &  S.  A.  Ry.  Co.  (Tex.  Civ.  App.)  970. 

*In  an  action  against  a  railroad  company  for 
the  death  of  one  struck  by  a  switching  engine, 
the  court  did  not  err  in  submitting  an  issue 
raised  by  the  petition  and  sustained  by  the  evi- 
■dence.— Bl  Paso  &  S.  W.  B.  Go.  t.  Martle  (Tex. 
Civ.  App.)  998. 

S  6.    Znatraetlons   to   Jnrj^— ProYtaee   of 
eonrt  and  fnrj  Im  general. 

'Instruction  in  action  for  wrongful  ejection  of 
■ti  passenger  held  erroneous  as  assuming  facts  in 
issue.— Olover  v.  Atchison,  T.  &  S.  F.  Ry.  Co. 
<Mo.  App.)  105. 

•An  instruction  In  an  action  for  the  pollu- 
tion of  a  well  held  to  be  erroneous  as  assuming 
as  proven  facts  in  issue,  and  not  to  be  cured 
by  another  instruction  juven. — Haynor  v.  Bz- 
celsior  Springs  Light,  Power,  Heat  &  Water 
Co.  (Mo.  App.)  580. 

*A  charge  to  the  jury  held  not  to  be  on  the 
weight  of  the  evidence. — Mabry  v.  Kennedy  (Tex. 
<Jiv.  App.)  176. 

An  instruction  in  an  action  for  injuries  to  a 
-street  car  passenger  held  erroneous  as  on  the 
weight  of  the  evidence.— El  Paso  Electric  Ry. 
■Co.  V.  Boer  (Tex.  Civ.  App.)  199. 

*In  trespass  to  try  title,  an  instruction  with 
reference  to  the  vendor's  rescission  of  the  sale 
held  not  objectionable  as  on  the  weight  of  the 
■evidence.— Evans  v.  Ashe  (Tex.  Civ.  App.)  398. 

*An  instruction  in  an  action  against  a  rail- 
way company  for  injury  to  a  fireman  by  the 
movement  of  an  engine  while  he  was  under  It 
Jteld  not  erroneous  as  being  on  the  weight  of 
the  evidence.— Atchison,  T.  &  S.  F.  By.  Co.  v. 
Mills  (Tex.  CSv.  App.)  480. 

A  requested  instruction  held  on  the  weight  of 
the  evidence.— Hunter  v.  Malone  (Tex.  Civ. 
App.)  709. 

*In  a  personal  Injury  case,  a  charge  held  not 
on  the  weight  of  the  evidence. — ^Missouri.  K.  & 
T.  By.  Co.  V.  Hendricks  (Tex.  Civ.  App.)  745. 

*In  an  action  on  a  contract  to  renew  a  fire  i>ol- 
icy,  a  charge  held  properly  refused  because  on 
the  weight  of  the  evidence. — Orient  Ins.  Co.  v. 
Wingfield  (Tex.  Civ.  App.)  788. 

'Where  it  conclusively  appears  that  a  cer- 
tain employ^  is  defendant's  vice  principal,  the 
-court  does  not  err  in  so  informing  the  jury. — 
H  Paso  &  S.  W.  Ry.  Co.  v.  Smith  (Tex.  Civ. 
App.)  988. 

•In  an  action  for  a  loss  from  defendant's 
failure  to  furnish  cars  as  agreed  for  transport- 
ing cattle  to  market,  where  the  evidence  was 
-conflicting  as  to  whether  defendant's  promise  to 
furnish  the  cars  was  absolute,  a  requested 
charge  held  to  be  upon  the  weight  of  the  evi- 
-dence,  and  improper. — St.  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  Boshear  (Tex.  Civ.  App.)  1032. 

t  7>  —  Necessity  and  anbjeot-matter. 

•Inconsistent  statements  as  to  a  material  mat- 
ter are  not  substantive  evidence,  and  failure 
to  advise  the  jury  that  they  can  be  considered 
only  to  aifect  credibility  is  reversible  error. — 
Owensboro  City  Ry.  Co.  v.  Allen  (Ky.)  857. 

In  an  action  by  an  individual  against  a  cor- 
poration, it  is  not  reversible  error  to  charge  that 
m  a  suit  of  this  kind  it  is  the  duty  of  the  jury 
to  base  their  verdict  solely  on  the  evidence  and 
the  instructions. — Hnss  v.  Heydt  Bakery  Co. 
<Mo.)  63. 

•It  is  within  the  discretion  of  the  court  to 
five  an  instruction  as  to  the  effect  of  a  false 
statement  by  a  witness. — ^Lloyd  v.  Meservey 
<Mo.  App.)  '- 


The  words  "reasonable  diligence"  have  no  sucii 
technical  meaning  as  to  call  for  their  definition 
when  used  in  a  charge.— Texas  Midland  R.  R.  v. 
Ritchey  (Tex.  Civ.  App.)  732. 

•Under  Acts  1899,  p.  190,  c.  Ill,  it  is  within 
the  discretion  of  the  court  to  refuse  to  submit 
the  cause  to  the  jury  on  special  issues  when  re- 
quested to  do  so  by  one  of  the  parties.— Jones  v. 
Creech  (Tex.  Civ.  App.)  975. 

•The  court  held  entitled  to  state  to  the  jury 
that  counsel's  argument  was  not  correct — Nor- 
ton v.  Galveston,  H.  &  S.  A.  Ry.  Co.  (Tex. 
Civ.  App.)  1044. 

{   8.   -^  Form,     xeqniaiteSt     and     snfll- 
oleney. 

•In  an  action  for  the  death  o¥  a  traveler  struck 
by  a  train  at  a  public  crossing,  an  instruction 
held  not  objectionable  as  giving  undue  promi- 
nence to  certain  facts. — ^Hummer's  Bx'x  v.  Louis- 
ville &  N.  R.  Co.  (Ky.)  885. 

•It  is  not  reversible  error  for  the  court  to  give 
two  instructions,  worded  differently,  covering 
the  same  question. — Huaa  v.  Heydt  Bakery  Co. 
(Mo.)  63. 

An  instruction  as  to  the  credibility  of  a  wit- 
ness held  erroneous. — Lloyd  v.  Meservey  (Mo. 
App.)  595. 

•In  an  action  by  a  purchaser  for  a  breach  of 
contract  by  the  seller  of  goods,  instruction  held 
to  be  an  unwarranted  argument  on  the  evidence. 
— Ryley  Wilson  Grocer  Co.  v.  Seymour  Canning 
Co.  (Mo.  App.)  628. 

An  instruction  held  erroneous  as  on  the  weight 
of  the  evidence.— Ft.  Worth  &  D.  C  By.  Co.  v. 
Watklns  (Tex.  Civ.  App.)  487. 

•An  instruction  held  erroneous  for  misstat- 
ing the  defense.— Earnest  ▼.  Waggoner  (Tex. 
Civ.  App.)  495. 

In  an  action  for  injuries  to  a  passenger  while 
alighting  from  defendant's  tram,  instructions 
held  objectionable  for  repetition.— Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Dunbar  (Tex.  Civ. 
App.)  500. 

•A  clause  in  a  charge  used  simply  as  a  hy- 
pothesis for  submitting  the  main  issue  was  held 
not  to  be  misleading  as  causing  the  jury  to 
doubt  an  undisputed  fact. — Keisey  v.  Collins 
(Tex.  Civ.  App.)  793. 

•Where  an  issue  Is  fully  presented  in  the 
charge  of  the  court,  there  is  no  necessity  for  re- 
peating it  in  a  special  charge.— Herring  v.  Gal- 
veston, H.  &  S.  A.  By.  Co.  (Tex.  Civ.  App.)  977. 

•Instructions  stating  applicable  rules  of  law 
both  in  the  abstract  and  concrete  held  not  to  give 
undue  prominence  to  the  matter  treated  of. — 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Martin  (Tex. 
Civ.  App.)  981. 

In  an  action  by  a  trustee  in  bankruptcy 
against  the  bankrupt  to  set  aside  conveyances 
to  ills  wife  as  in  fraud  of  creditors,  a  charge 
that  if  on  or  about  the  date  of  the  conveyances 
the  bankrupt  owed  debts,  and  that  the  convey- 
ances were  made  by  him  without  intent  to  delay, 
hinder,  or  defraud  his  creditors,  plaintiff  should 
recover,  being  in  the  terms  of  the  statute,  was 
not  erroneous  because  couched  in  general  lan- 
guage, without  explanation  or  qualification.- 
Maffl  V.  Stephens  (Tex.  Civ.  App.)  1008.   . 

In  trespass  to  try  title  to  land,  instructions 
held  not  contradictory  and  misleading.— Evans  v. 
Ashe  (Tex.  Civ.  App.)  1190. 

S  0.    <—  AppllcablUty  to  pleadlmcs  and 
evidence. 

•In  an  action  for  injuries  to  an  employ^,  a 
charge  held  properly  refused  because  of  the 
absence  of  evidence  on  which  to  base  it. — Ong 
Chair  Co.  v.  Cook  (Ark.)  208. 


*Foint  annotated.    See  •jrllabn*. 
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'Refusal  to  give  abstract  instructions  held 
proper.— Ong  Chair  Co.  v.  Cook  (Ark.)  203. 

'Instruction  Md  applicable  to  pleadingi.— 
Sparka  t.  Forrest  (Ark.)  835. 

*In  an  action  for  injuries  to  a  miner,  a  re- 
qneat  t»  charge  that,  if  plaintiff  was  employed 
by  K.  as  an  .independent  contractor,  plaintiff 
conld  not  recover  against  defendants,  hrM  prop- 
erly refased  as  not  within  the  issues. — EL  Smith 
&  Soa  V.  Garrison  (Ky.)  293. 

*In  an  action  for  injuries  to  an  employe,  ev- 
idence Keli  sufficient  on  which  to  predicate  an 
instruction. — Hubs  t.  Heydt  Bakery  Co.  (Mo.) 
03. 

*In  an  action  tb  replevy  certain  horses  pur- 
chased by  plaintiff  at  a  sale  from  defendants* 
intestate,  where  defendants  claim  that  plaintiff 
failed  to  comply  with  the  terms  of  the  sale,  in- 
structions as  to  a  waiver  of  such  terms  by  the 
intestate  held  proper  under  the  evidence.— <>>bb 
V.  HoUoway  (Mo.  App.)  109. 

•In  an  action  to  recover  two  horses  purchas- 
ed by  plaintiff  from  defendants'  intestate,  where 
there  was  evidence  that  intestate  waived  the 
strict  conditions  of  the  sale,  an  instruction  re- 
quested by  defendant,  which  ignored  the  evi- 
dence of  waiver,  held  properly  refused. — Cobb  t. 
HoUoway  (Mo.  App.)  109. 

*In  an  action  on  a  note,  a  requested  instruc- 
tion held  properly  refused  as  not  warranted  by 
the  evidence. — New  Madrid  Banking  Co.  v.  Pop- 
lin (Mo.  App.)  115. 

In  an  action  for  the  destruction  of  a  com 
crop  by  trespassing  animals,  a  charge  held  prop- 
erly refused  because  of  the  absence  of  evidence 
on  which  to  base  it. — Anderson  v.  St.  Louis,  I. 
M.  ft  S.  Ry.  Co.  (Mo.  App.)  605. 

In  an  action  against  a  husband  for  eoods  sold 
to  the  wife,  the  refusal  to  give  a  charge  held 
proper,  in  view  of  the  theory  on  which  the  ac- 
tion was  tried. — Moore  v.  Rose  (Mo.  App.)  1105. 

*In  an  action  for  wrongful  expulsion  of  plain- 
tiff from  a  certain  brotberhood,  a  requested  in- 
struction held  properly  refused  as  ignoring  is- 
sues raised  by  pleadings  and  evidence.— St 
Louis  Southwestern  R.v.  Coi  of  Texas  v.  Thomp- 
son (Tex.  Civ.  App.)  453. 

•An  instruction  as  to  contributory  negligence 
of  one  suing  for  damages  from  delay  in  sending 
a  telegram  held  under  the  evidence,  to  have 
been  properly  refused  as  unsupported  by  the 
evidence.— Western  Union  Telegraph  Co.  v.  Lan- 
dry (Tex.  Civ.  App.)  461. 

•In  an  action  to  recover  money  paid  on  a 
draft,  an  instruction  held  erroneous  as  not  in 
conformity  to  the  case.- First  State  Bank  v. 
McGaugbey  (Tex.  Civ.  App.)  475. 

In  an  action  for  specific  performance  certain 
instructions  held  erroneous  as  inapplicable  to 
the  facts. — Lipscomb  v.  Amend  (Tex.  Civ.  App.) 
4S3. 

An  instruction  held  erroneous  as  submitting 
an  issue  not  warranted  by  the  pleading  and  evi- 
dence.—Ft.  Worth  ft  D.  C.  By.  Co.  v.  Watkins 
(Tex.  Civ.  App.)  487. 

•Instructions  not  applicable  to  the  case  made 
bv  the  petition  and  the  evidence  offered  of  plain- 
tiff in  support  thereof  are  erroneous. — Earnest 
V.  Waggoner  CTex.  Civ.  App.)  495. 

•In  an  action  against  a  carrier  for  carrying 
a  passenger  beyond  her  station,  a  charge  on  con- 
tributory negligence  based  a  particular  act  held 
groperly  refused  in  the  absence  of  evidence  rais- 
)g  the  issue.— Missouri,  K.  ft  T.  Ry.  Co.  of 
Texas  v.  Morgan  (Tex.  Civ.  App.)  723. 

•In  a  personal  injury  case,  a  charge  held  proi^ 
orly  refused  as  ignoring  the  issue  of  waiver  of 


written  notice  of  claim  for  damages.— Miasonri, 
K.  ft  T.  Ry.  Co.  T.  Hendricks  (Tex.  Civ.  Appt.) 
745. 

•A  charge  ignoring  a  fact  established  by  soma 
evidence  is  properly  refused. — Orient  Ins.  Co. 
T.  Wingfield  (Tex.  Civ.  App.)  788. 

*In  an  action  aninst  a  corporation  for  legal 
services,  a  charge  aeid  properly  refused  becanse 
ignoring  evidence. — Gulf  ft  I.  Ky.  Co.  of  Texas 
V.  Campbell  (Tex.  Civ.  App.)  »72. 

*A  requested  instruction  without  foundation 
in  the  evidence  is  properly  refused.— El  Paso  ft 
S.  W.  Ry.  Co.  V.  Smith  (Tex.  Civ.  App.)  988. 

*In  an  action  for  the  death  of  an  employ^  of 
a  railroad  company,  a  charge  held  properly  re- 
fused because  of  the  absence  of  evidence  on 
which  to  base  it— El  Paso  ft  S.  W.  R.  Ck).  v. 
Murtle  (Tex.  Civ.  App.)  998. 

*A  reauested  charge  which  is  a  mere  abstrac- 
tion, and  not  applicable  to  the  evidence,  is  prop- 
erty refused. — Maffi  v,  Stephens  (Tex.  Civ.  App.) 

•In  an  action  for  damage  to  cattle  by  defend- 
ant's negligent  dela^  in  transporting  them  after 
they  had  been  received,  a  charge  justifying  de- 
fendant's delay  if  the  cattle  were  not  delivered 
to  it  promptly  by  a  oontiecting  carrier  held 
properly  refused. — St  Louis,  I.  m.  ft  S.  Ry.  Co. 
V.  Rogers  (Tex.  Civ.  App.)  1027. 

•In  an  action  to  recover  for  damage  caused 
by  defendant's  delay  in  transporting  cattle, 
where  there  was  no  evidence  that  defendant's 
delay  at  several  points  was  due  to  the  necessity 
of  unloading  the  cattle  each  28  hours  dnrins 
transit  for  water,  etc.,  as  required  by  law,  a 
requested  charge  that  defendant  was  not  charge- 
able with  delay  arising  from  such  causes  was 
properly  refused. — St.  Louis,  I.  M.  ft  S.  Ry.  C3o. 
V.  Rogers  frei.  Civ.  App.)  1027. 

•In  an  action  to  recover  for  damage  caused 
by  defendant's  delay  in  transporting  plaintiff's 
cattle  to  market,  where  there  was  no  evidence 
showing  that  the  cattle  were  injured  by  the  neg- 
ligence of  plaintiff  or  his  agents,  a  requested 
charge  submitting  such  an  issue  was  properly 
refused.— St.  Louis,  I.  M.  &  S.  Ry.  Ck>.  v.  Rogers 
(Tex.  Civ.  App.)  1027. 

•In  an  action  for  loss  from  defendant's  failure 
to  furnish  cars  as  agreed  for  transporting  cattle 
to  market,  there  being  evidence  showing  a  ratifi- 
cation of  an  agreement  by  defendant's  agent  t» 
furnish  the  cars,  an  instruction  ignoring  the 
issue  of  ratification  was  properly  refused. — St. 
Louis,  I.  M.  ft  S.  Ry.  Co.  t.  Boshear  (Tex.  Civ. 
App.)  1032. 

•In  an  action  for  loss  from  delay  in  trans- 
porting cattle  to  market  where  the  contract  of 
transportation  required  that  notice  of  loss  or 
damage  be  given  defendant  before  the  cattle 
were  unloaded,  and  recited  that  the  freight  rate 
was  less  than  the  usual  rate,  if  no  reduction  was 
in  fact  made,  the  provisions  were  not  binding 
on  the  company. — St.  Louis,  I.  M.  ft  S.  Ry.  Co. 
V.  Boshear  (Tex.  Civ.  App.)  1082. 

•Evidence  hM  insufficient  to  warrant  an  in- 
struction presenting  the  defense  of  incompetency 
from  intoxication.— Cleveland  v.  Taylor  (Tex. 
Civ.  App.)  1087. 

S  lO.  •—  Requssts  or  prayer*. 

Instructions  covered  by  those  given  are  prop- 
erlv  refused.— Powell  v.  Fowler  (Ark.)  827 ;  Hub- 
bard V.  Louisville,  H.  ft  St  Lw  Ry.  Co.  (Ky.) 
331;  Black  Diamond  Coal  ft  Mining  Co.  v. 
Price  (Ky.)  345;  Collins  T.  Fillingham  (Mo. 
App.)  61(5 ;  Houston  ft  T.  C.  R.  Co.  v.  Burpet 
(Tex.  Civ.  AppO  404;  Texas  Midland  R.  R.  ▼. 
Ritchey  (Tex.  (Jiv.  App.)  732 :  St.  I^uis  South- 
western Kv.  Co.  of  Texas  v.  Hawkins  (Tex.  Civ. 
.\pp.)  736 :    Missouri,  K.  ft  T.  Ry.  Co.  ▼.  Hen- 


•Polat  annotated.    See  syllalnis. 
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drickg  (T*r.  CSt.  Ann.) -746:  El  Paso  &  S.  W. 
Ry.  Co.  T.  Smith  (Tex.  CSv.  App.)  988;  Maffl 
T.    Stephens   (Tex.    Civ.   App.)    1008. 

*Wliere  instruction  was  refused  because  not  in 
proper  jEorm.  it  was  error  for  the  court  not  to 
five  a  proper  instruction  on  the  point  involved. 
—Whitley  v.  Whitley's  Adm'r  (Ky.)  241. 

*Ib  an  action  against  a  railroad  for  injuries 
to  a  pedestrian  while  passing  between  cars 
blocldnc  a  crossing,  an  instruction  defining  con- 
tribntory  negligence  held  correct  as  far  as  it 
went,  requiring  a  part/  desiring  an  additional 
instruction  to  request  it. — Chicago,  R.  I.  &  G. 
Ry.  Co.  V.  Johnson  (Tex.)  901. 

•Though  the  burden  of  proof  is  on  plaintiff 
in  an  action  for  injuries  to  a  passenger  in 
alighting  from  a  street  cor,  it  is  not  error  to 
charge  the  jury  that,  if  it  believed  defendant 
was  not  guilty  of  negligence  in  starting  the 
car  as  it  was  started,  to  find  for  defendant  in 
the  absence  of  a  request  for  an  instmctioa  pre- 
senting the  case  aflSrmstively  from  defendant's 
standpoint. — El  Paso  Electric  Ry.  Co.  v.  Boer 
(Tex.  Civ.  App.)  199. 

Where  one  requests  two  or  more  charges  pre- 
senting the  same  question,  and  the  court  gives 
one  of  them,  he  cannot  complain  because  the 
others  are  refused. — Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  t.  Morgan  (Tex.  Civ.  App.)  723. 

*A  party  is  entitled  to  have  his  special  charges 
given  or  rejected  as  presented,  and  the  court 
should  not  ^ve  them  in  a  modified  form  as  the 
charges  of  the  party  asking  them.— Oulf,  C.  tc 
8.  F.  Ry.  Co.  V.  Fanner  (Tex.  Civ.  App.)  729. 

*If  a  party  desires  a  definition  given  of  terms 
nsed  in  the  court's  charge,  be  should  request  a 
charge  defining  them.— Texas  Midland  R.  R.  v. 
Ritchey  (Tex.  Civ.  App.)  732. 

*If  a  party  desires  an  explanation  of  langnajce 
used  in  the  court's  general  charge,  he  should  ask 
a  special  instruction  for  that  purpose. — Mis- 
souri, K  &  T.  Ry.  Co.  V.  Hendricks  (Tex.  Civ. 
App.)  745. 

*A  mere  suggestion  to  the  trial  court  is  not 
sufficient  to  require  it  to  submit  an  issue,  but 
a  request  should  be  made  for  the  giving  of  a 
charge  properly  framed  presenting  the  question 
desired.— Orient  Ins.  Co.  v.  Wingfield  (Tex.  Civ. 
App.)  788. 

'Where  a  case  is  submitted  to  the  jury  with 
reasonable  fairness  and  accuracy,  refusal  of  re- 

J nested  instmctions  is  not  error. — San  Antonio 
!  A.  P.  Ry.  Co.  V.  Martin  (Tex.  Civ.  App.)  981. 

*A  requested  charge  erroneous  in  part  is  prop- 
erly refused. — Maffi  v.  Stephens  (Tex.  Civ.  App.) 

'Where  a  party  deserves  an  elaboration  or 
explanation  ot  the  court's  charge,  he  must  re- 

3uest   it— Maffi   v.   Stephens  (Tex.   Civ.   App.) 
008. 

*A  request  to  charge  held  sufficient  to  call 
the  attention  of  the  court  to  a  defect  in  the 
charm  as  to  the  jury's  right  to  allow  damages 
for  decedent's  diminished  capacity  to  labor. — 
Missouri.  K.  &  T.  Ry.  Co.  of  Texas  v.  Smith 
(Tex.  Civ.  App.)  1195. 

111.  — ^  CoBstrnctloii  maA  operation. 

*In  instructions  on  assault  by  a  servant  Aeld 
not  erroneous  when  construed  together. — Hub- 
bard v.  Louisville,  H.  &  St.  L.  Ry.  Co.  (Ky.) 
331. 

*In  an  action  for  the  death  of  a  traveler 
struck  by  a  train  at  a  crossing,  an  instruction 
held  not  erroneous  in  view  of  the  evidence  and 
other  instructions.— Hummer's  Ex'x  v.  Louisville 
&  N.  R.  Co.  (Ky.)  885. 

'Erroneous  instruction  in  action  for  ejecti<» 
of  passenger  held  not  cured  by  correct  instruc- 


tions given  at  defendant's  request.— Glover  v. 
Atchison,  X.  &  S.  F.  Ry.  (^  (Mo.  An>.)  105. 

*In  an  action  to  replevy  horses  purchased 
from  defendants'  intestate  at  a  sale,  error  in  re- 
fusing an  instruction  offered  reiatinx  to  the 
property  interest  necessary  to  maintain  replev- 
m,  and  the  burden  of  proving  such  property  in- 
terest, was  cured  by  the  submission  by  the  court 
of  a  aubstantialty  similar  instruction.— Cobb  v. 
HoUoway  (Mo.  App.)  106. 

An  instruction  on  the  circumstances  under 
which  plaintiff  was  entitled  to  recover  held  not 
ground  for  reversal.— Ft.  Worth  ft  D.  C.  Ry.  Co. 
V.  Watkins  (Tex.  Civ.  App.)  487. 

*A  paragraph  of  the  charge  as  to  plaintiff's 
right  to  recover  in  a  death  action  held  not  error 
when  considered  with  the  rest  of  the  charge. — 
Gulf,  C.  ft  S.  F.  Ry.  Co.  v.  Farmer  (Tex.  Civ. 
Aop.)  729. 

'Charges  considered  as  a  whole  held  not  sub- 
ject to  objection  that  they  failed  to  limit  plain- 
tiff's recovery  to  the  grounds  alleged  in  his  peti- 
tion.—St.  Louis  Southwestern  Ry.  Co.  of  Texas 
V.  Hawkins  (Tex.  Civ.  App.)  736. 

'Charges  considered  as  a  whole,  and  held  not 
objectionable  as  failing  to  limit  plaintifTs  re- 
covery to  injuries  snpported  by  the  proof. — St. 
Louis  Southwestern  Ry.  Co.  of  Texas  v.  Haw- 
kins (Tex.  Civ.   App.)  73a 

§  12.   Verdict. 

'Where  a  verdict  was  signed  by  one  of  the 
jurors  with  the  letters,  "F.  M.,"  following  his 
signature,  the  verdict  was  sufficient :  the  stat- 
ute not  expressly  requiring  that  the  word  "fore- 
man" shall  be  attached.— St.  Louis  Southwestern 
Ry.  C!o.  V.  Hawkins  (Tex.  Civ.  App.)  736. 

i  13.   Trial  by  oonrt. 

In  a  proceeding  for  the  settlement  of  partner- 
ship accounts  where  the  case  was  submitted  on 
exceptions  to  certain  depositions  and  "for  hear- 
ing and  trial  in  chief,"  the  court  without  any 
agreement  of  counsel  could  take  up  the  contro- 
versy as  to  certain  items  without  referring  them 
to  a  commissioner  to  hear  proof  and  report 
theteon.— Boreing  v.  Wilson  (Ky.)  914. 

Even  if  a  finding  of  fact  by  the  court  ander 
Rev.  St.  1899,  |  695  (Ann.  St  1906,  p.  704), 
providing  that  the  court  shall  make  a  finding  of 
fact  at  the  request  of  either  party,  would  ren- 
der error  in  declarations  of  law  immaterial, 
where  no  special  finding  was  requested,  but  the 
court  merely  recited  in  an  ordinary  judgment  of 
law  certain  findings  of  fact,  errors  in  declara- 
tions of  law  are  material.— Lewis  v.  Muse  (Mo. 
App.)  1107. 

TROVER  AND  CONVERSION. 

Right  of  receiver  to  sue  for  conversion,  see  "Re- 
ceivers," {  3. 

f    1.    Aets    oonatitntiag;    coarersloa    and 
liablUty  tberef or. 

'Where  plaintiff  in  replevin  for  certain  mules 
was  unsuccessful  and  sold  the  mules  pending 
the  action,  such  sale  constituted  a  conversion. 
— CaldweU  v.  Ryan  (Mo.)  533. 

A  common  carrier  obtaining  oil  tank  cars  from 
a  person  having  the  possession,  but  not  the  title, 
must  return  them  on  demand  to  the  true  owner, 
and,  if  it  does  not  do  so,  it  Is  gu'^ty  of  conver- 
sion.—Smith  T.  Texas  &  N.  O.  R.  Co.  (Tex.) 
819. 

§  2.    Aetioas. 

The  Code  provisions  relating  to  actions  for 
claim  and  delivery  of  property  held  not  to  abol- 
ish the  suiwtance  ot  the  common-law  action  of 
trover  and  conversion. — Dennis  Bros.  v.  Strunk 
(Ky.)  957. 


'F«iat  aaaotated.    See  syllabna. 
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*An  action  for  the  value  of  timber  wrong- 
fnlly  severed  from  jilaintiff's  land,  the  tres- 
pass beinj;  waived,  vras  transitory,  and  could  be 
brought  in  any  county  in  which  service  miicbt 
be  had  on  defendants. — ^Dennis  Bros.  v.  Strunk 
(Ky.)  057. 

Where,  in  an  action  to  recover  for  timber 
wrongfully  taken  by  defendants  from  plaintiffs' 
land,  plaintiffs'  title  was  put  in  issue,  it  was 
incumbent  on  them  to  establish  their  ownership 
of  the  land. — Dennis  Bros  v.  Strunk  (Ky.)  957. 

In  an  action  to  recover  for  timber  cut  from 
plaintiffs'  land  by  defendants  as  trespassers,  a 
certain  deed  held  admissible  in  evidence  to  per- 
fect plaintiffs'  chain  of  title  to  the  land.— Den- 
nis Bros.  T.  Strunk  (Ky.)  957. 

One  electing  to  sue  for  the  value  at  the  time 
it  was  converted  of  timber  wrongfully  cut  from 
his  land  may  recover  the  value  of  the  property 
at  the  time  it  was  taken  with  interest  from 
such  time.— Dennis  Bros.  v.  Stmnk  (Ky.)  957. 

Where  a  mortgagee  transfers  all  the  rights 
wliich  it  acquired  as  a  purchaser  on  foreclosure 
of  the  mortgage  to  a  third  person,  the  fact  that 
such  third  person  takes  possession  of  property 
not  included  in  the  description  of  the  mortgage 
does  not  render  the  mortgagee  liable  for  the  con- 
version.—Smith  V.  Texas  ft  N.  O.  R.  Co.  (Tex.) 
819. 

TRUSTEES. 

Of  corporation,  see  "Corporations,"  §  9. 

TRUSTS. 

Combinations  to  monopolize  trade,  see  "Monop- 
oliee,"  f  1. 

Conveyances  in  trust  for  creditors,  see  "Assign- 
ments for  Benefit  of  Creditors." 

Liability  for  taxes  on  trust  estate,  see  "Taxa- 
tion," I  2. 

Requirements  of  statute  of  frauds  to  convey- 
ances by  trustee,  see  "Frauds,  Statute  of,"  {  1. 

1>ust  deeds,  see  Chattel  Mortgages" ;  "Mort- 
gages." 

I   1.    Creation,  ezlatene«,  and  Talldlty. 

Under  a  certain  deed  of  trust  a  requested 
forfeiture  to  the  grantor,  etc.,  held  properly  de- 
nied notwithstanding  a  violation  of  the  trust  by 
the  original  trustee. — Hendrix  College  v.  Arkan- 
sas Townsite  Co.  (Ark.)  514. 

.  'Evidence  held  insufficient  to  establish  in 
defendant  a  constructive  trust  of  property  as 
obtained  by  undue  influence.— Wright's  Adm'r 
V.  Wright  (Ky.)  286. 

The  doctrine  of  constructive  trusts  held  ap- 
plicable to  judicial  sales  as  well  as  to  private 
sales.— Irons  v.  United  States  Life  Ins.  Co.  of 
New  York  (Ky.)  904. 

*Where  a  guardian  purchases  land  partly 
with  funds  lielonging.  to  ner  wards  and  takes  a 
deed  in  her  own  name,  a  resulting  trust  is 
created  to  the  extent  of  the  wards'  interest 
in  the  purchase  money,  and  a  purchaser  from 
the  guardian  during  the  wards'  minority  would 
not  De  an  innocent  purchaser  simply  for  the 
want  of  notice,  as  the  transaction  does  not  fall 
within  the  registration  statute.— Hix  v.  Arm- 
strong (Tex.  Civ.  App.)  797. 

§   2.    Appointment,      qnallfloation,      and 
tenure  of  tmatee. 

In  view  of  a  provision  of  a  trust  deed  for  al- 
ternative trustees,  appointment  of  temporary 
trustees  and  vesting  of  title,  etc.,  in  them,  held 
proper.— Hendrix  College  v.  Arkansas  Townsite 
Co.  (Ark.)  614. 


i  3.     Managenaent  and  dlepoeal  of  trust 
property. 

Under  a  certain  trust  deed,  the  trust  held  vio- 
lated by  the  trustee  and  a  lease  by  such  trusti>e 
properly  canceled. — Hendrix  College  v.  Arkan- 
sas Townsite  Ck>.  (Ark.)  514. 

AVhile  the  duty  of  administering  a  trust  estate- 
does  not,  oa  the  trustee's  death,  pass  to  his  ex- 
ecutor, the  latter,  on  receiving  together  with  the 
testator's  property  the  trust  fund,  is  charged 
with  the  duty  as  bailee  of  preserving  it  intact 
for  the  true  owner,  and  of  turning  it  over  to 
new  trustees  when  they  are  legally  appointed. 
—State  ex  rel.  Karrenbrock  v.  Mississippi  Val- 
ley Trust  Co.  (Mo.)  97. 

i  4.    Aeconntins    and    compenaatfon    of 
tmatee. 

*A  trustee  guilty  of  fraud  or  misconduct  in 
the  management  of  the  estate  is  not  entitled  t» 
compensation. — Comingor  v.  Louisville  Trust  Co. 
(KyO  950. 

§   6.    Establlalunent  and  enforcement  of 
tnat. 

Under. the  provisions  of  a  trust  deed,  a  cer- 
tain person  held  entitled  to  intervene  in  his  own 
right  and  in  a  representative  capacity  to  prevent 
a  violation  of  the  trust.- Hendrix  College  v. 
Arkansas  Townsite  Co.  (Ark.)  514. 

In  a  conveyance  to  one  in  trust  for  the  bene- 
fit of  others,  each  of  the  beneficiaries  held  enti- 
tled to  insist  on  the  use  of  the  property  in  ac- 
cordance with  the  original  objects  sought  to  be 
accomplished.— Clark  v.  Brown  (Tex.  Civ.  App.) 
421. 

TURNPIKES  AND  TOLL  ROADS. 


!   1. 


conatmetlon,    and 


Establlalunent , 
malntenanoe. 

The  fact  that  the  topography  of  the  coantrr 
makes  it  necessary  at  some  points  to  construct 
a  toll  road  less  than  the  width  the  statute  pre- 
scribes will  not  justify  a  court  in  holding  that 
there  has  not  been  substantial  performance  oC 
the  statutory  requirements. — State  v.  Schenkel 
(Mo.  App.)  635. 

§  2.    Recnlation  and  na«  for  traToL 

In  injunction  suits  by  property  owners  to 
prevent  the  opening  of  a  road  through  their 
land,  and  other  collateral  actions,  a  county 
court's  finding  of  the  existence  of  the  facts 
permitting  the  opening  of  the  road  is  conclusive. 
—State  v.  Schenkel  (Mo.  App.)  635. 

The  court's  finding  in  taking  over  a  road  and 
ordering  tolls  for  its  use  held,  under  Rev.  St. 
1899,  a  0476,  9547,  0548  [Ann.  St.  1006.  pp. 
'1:M9.  4369],  not  subject  to  collateral  attack. 
—State  V.  Schenkel  (Mo.  App.)  635. 

One  who  uses  a  toll  road  may  not  refuse 
payment  therefor  on  account  of  the  road's  con- 
dition, this  being  cause  for  the  interference 
of  public  officials.- State  t.  Schenkel  (Mo.  App.) 
63o. 

ULTRA  VIRES. 

See  "Corporations,"  {  7. 


UNDERTAKINGS. 


See  "Bonds." 


UNDUE  INFLUENCE. 

Procuring  making  of  deed,  see  "Deeds,"   S   1. 
Procuring  making  of  will,  see  "Wills,"   {    1- 


*  Point  annotated.    See  ayllabna. 
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UNITED  STATES. 

See  "Territories." 

i    1.    OoTernmeat  and   offloors. 

The  Constitutioa  of  the  United  States  eon- 
tains  no  direction  to  the  states  on  the  matter  of 
anportionment  of  the  state  into  congressional 
districts.— Bichardson  t.  McChesney  (Ky.)  322. 

In  the  matter  of  the  ap[>ortlonment  of  the 
state  into  congressional  districts,  there  is  noth- 
ing in  the  state  Constitution  providing  the  man- 
ner of  such  apportionment. — Richardson  t.  Mc- 
Chesney (Ky.)  322. 

UNLAWFUL  DETAINER. 

See  "Forcible  Entry  and  Detainer." 

USAGES. 

See  "Customs  and   Usages." 

USE  AND  OCCUPATION. 

Recovery  for  in  action  of  trespass  to  try  title, 
see  "Trespass  to  Try  Title/'  |  3. 

USURY. 

Requests    for   instructions   in    prosecution   for 
usury,  see  "Criminal  Law,"  §  26. 

f    1.    CiimlBal  reaponaiblUty. 

*The  taking  of  usurious  interest  at  any  time 
after  money  is  loaned  in  consideration  of  an  ex- 
tension of  time  of  payment  is  a  violation  of 
Rev.  St.  1899.  §  2358  [Ann.  St  1906,  p.  1451]. 
— SUte  V.  Haney  (Mo.  App.)  1080. 

•Under  Rev.  St.  1899,  {  2358  [Ann.  St.  1906, 
p.  1461],  the  criminality  of  the  act  of  taking 
usurious  interest  held  to  depend  on  the  fact 
of  taking  it;  and  hence  intent  is  not  an  element 
of  the  offense.— State  y.  Haney  (Mo.  App.) 
1080. 

A  requested  charge  on  a  trial  for  usury,  In 
violation  of  Rev.  St  1899.  i  2358  [Ann.  St. 
1906,  p.  1451],  heU  erroneous  as  withdrawing 
from  the  jury  evidence  tending  to  show  that 
the  money  paid  was  not  paid  on  the  principal 
of  the  note.— State  v.  Haney  (Mo.  App.)  108(). 

*An  information  for  usury  in  violation  of 
Rev.  St  1899,  S  2358  [Ann.  St  1906,  p.  1451], 
held   sufficient — State   v.    Haney   (Mo.    App.) 

loeo. 

VACATION. 

Of  execution,  see  "Execution,"  J  1. 
Of  judgment  see  "Judgment,"  f$  1,  S. 

VALUE. 

Limits  of  jurisdiction,  see  "Appeal  and  Eh'ror," 

g  3 ;   "Courts,"  g  3. 
Relevancy  of  evidence,  see  "Evidence,"  {  3. 

VARIANCE. 


Between  pleading  and  proof  in  civil  action,  see 

"Pleading,"  §  7. 
Between  pleading  and  proof  in  justice's  court, 

see  "Justices  of  the  Peace,"  {  1. 


VENDOR  AND  PURCHASER. 


See  "Sales." 

Actions  for  fraud  in  sale  of  land,  see 
«1,2. 


•Fraud," 


Requirements  of  statute  of  frauds,  see  "Frauds'. 

Statute  of,"  {§  1,  2. 
Sale  of  community  property,  see  "Husband  and 

Wife,"  5  4. 
Specific  performance  of  contract  see  "Specific 

Performance." 
Tax  sale,  see  "Taxation,"  i  8. 

^    1.    Modlfie»tloA  or  Tesolsslon   of  oon> 
traet. 

One  exchanging  property  for  a  lease  of  other 
property  made  to  him  in  violation  of  a  trust 
nndier  which  it  was  held  held  entitled  to  cancel- 
lation of  the  deed  on  a  cancellation  of  the  lease. 
— Hendrix  College  v.  Arkansas  Townsite  Co. 
(Ark.)  514. 

*A  vendor's  right  to  rescind  can  be  exercised 
only  when  the  purchase  money  or  a  part  there- 
of is  unpaid,  and  vendor's  lien  notes  are  held 
by  the  vendor  or  some  one  to  whom  he  has 
transferred  them,  together  with  the  superior 
legal  title.— Evans  v.  Ashe  (Tex.  Civ.  App.)  398. 

Facts  held  to  justify  a  presumption  that  a 
rescission  of  a  sale  of  land  by  the  vendor  was 
acquiesced  in  by  the  vendee. — Evans  v.  Ashe 
(Tex.  Civ.  App.)  398. 

i  2.     Rights    and    UabUltles   of    parties. 

•Purchasers  from  successors  in  interest  of 
grantee  in  deed  of  general  warranty  held  bona 
fide  purchasers  and  not  charged  with  notice 
of  parol  reservation  in  favor  of  original  grantor. 
— Behrens  v.  Crawford  (Ky.)  288. 

A  bond  for  title  executed  by  a  trustee  under 
which  the  obligee  went  into  possession  held 
sufficient  to  vest  the  equitable  title  in  the  obligee 
sufficient  to  sustain  a  subsequent  conveyance  of 
the  legal  title  as  against  a  judgment  creditor 
of  the  Deneficiary.— Oder  v.  Jump  (Ky.)  292. 

•Persons  purchasing  land  with  notice  of 
contract  of  sale  of  standing  timber  thereon 
held  bound  to  respect  the  contract  conveying 
the  timber  in  so  far  as  such  contract  was  bind- 
ing.— Acree  v.  Rozzell  (Ky.)  846. 

*In  trespass  to  try  title,  evidence  held  suffi- 
cient to  prove  that  defendant  was  a  bona  fide 
purchaser    of    the    land    and    improvements. —      ; 
North  V.  Coughran  (Tex.  Civ.  App.)  165.         .-'' 

•Circumstances    to    establish    notice    to  /.    Hill 
purchaser  of  an  outstanding  equity  must  ' 
with  some  probative  force  to  the  existe»„_-  ^»  __ 
such  equity.— Wallis,  Landes  &  Co.  v.WT^ii   .!5 
(Tex.  civ.  App.)  180.  itVllC' 

f  3.     Remedies  of  Tendor.  •"><*   »•    Mc- 

In  a  suit  to  cancel  a  sheriff's  t>ale 
closure   of   vendor's  lien,    the   answer.e  burden  of 
show  a  waiver  by  plaintiff  of  the  irrei  contestee. — 
relied  on.— Williams  v.  Burke  (Tex.  C;4& 
^^-  ■  entitled  to 

A  deed  reserving  a  vendor's  lien  as  T.— Tecken- 
for  the  payment  of  the  price  in  Mexit 
lars  held  to  create  a  valid  lien.— Evans  ,  —iii  ~,„ 
(Tex.  Civ.  App.)  398.  tM  tT^ 

•Where  a  conveyance  reserved  a  vendor^  '°  have 
a   written   instrument  was  not   required   tSO™   t"* 
vest  the  vendee's  rights  on  his  failure  to  pay'pbrock 
price  as  agreed. — Evans  v.  Ashe  (Tex.  Civ.  App ,«_ 
398.  «  ^^, 

•Where  a  deed  reserved  a  vendor's  Hen,  the 
legal  title  remained  in  the  vendor  until  the- 
price  was  paid. — Evans  v.  Ashe  (Tex.  Civ.  App.) 

Where  a  deed  reserved  a  vendor's  lien,  and 
the  vendor  retook  possession  after  the  vendee 
had  abandoned  the  land  shortly  after  the  pur- 
chase, and  maintained  possession  for  40  years. 
it  would  be  presumed  that  the  price  had  not 
been  paid.— Evans  v.  Ashe  (Tex.  Ciy.  App.)  39& 


•Point  annotated.    See  ayUalina. 
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VENUL 

Necenity  of  bill  of  exceptions  for  purpose  of  re- 
Tiew  of  fntnt  of  change  of  venue,  gee  "Appeal 
and  Error,"  {  9. 

Regulation  of  venue  as  mgulation  of  commerce, 
see  "Commerce."  f  1. 

Review  of  discretion  of  lower  court  on  applica- 
tion for  change  of  venae,  see  "Appeal  and 
Error,"  S  24. 

Sufficiency  of  Indictment  as  showing,  see  "In- 
dictment and  Information,"  |  3. 

Of  particular  actiont  or  proceedings. 

See  'Trover  and  Conversion,"  |  2. 

Criminal  prosecutions,  see  "Criminal  Law,"  {  4. 

For  breach  of  contract  for  carriage  of  passen- 
gers, see  "Carrieri,"  i  7. 

For  death  caused  bv  operation  of  railroad,  see 
"Railroads,"  {   1. 

i  1.     Domicile  or  vesldeKoe  of  yartlea. 

Exceptions  to  plaintiff's  plea  of  privilege  of 
being  sued  in  the  county  of  her  domicile,  made 
in  response  to  defendants'  answer  demanding 
repayment  of  money  paid  defendant  in  set- 
tlement, held  to  have  been  properly  sustained. 
— Kelsey  v.  Collins  (Tex.  Civ.  App.)  793. 

{  S.    Ohwsce  of  Teane  or  place  of  trial. 

An  objection  that  the  court  was  unauthorized 
to  order  a  change  of  venue  held  waived  by  de- 
fendant.—Cook  V.  Penrod  (Mo.  App.)  S83. 

Under  Sayles'  Ann.  Civ.  St.  1897,  art.  1194, 
and  Acts  30th  Leg.  pp.  248,  249,  c  133,  the 
overruling  of  a  plea  of  privilege  interposed  by 
defendants  and  the  failure  to  change  the  place 
of  venue  to  the  county  of  the  domicile  or  de- 
fendants held  erroneous.  —  Lumpkin  v.  Story 
(Tex.  Civ.  App.)  485. 

*A  continuance  after  filing  of  a  plea  of  priv- 
ilege to  be  sued  in  another  county  which  carried 
the  hearing  of  the  plea  beyond  the  term  held 
without  prejudice  to  defeniiant's  right  to  urge 
the  plea.— Garrett  v.  Galveston,  H.  &  S.  A. 
Ry.  Co.  (lex.  Civ.  App.)  700. 

VERDICT. 

I  directing  rerdict  in  civil  actions,  see  "Trial," 

'  *  5 
f  2"^^  ■"  "ctions-  see  "Trial,"  $  12. 
iS*'    t'*y  of  conformity  of  judgment,  see  "Judg- 

*?!  mi^*'"'    and  effect  as  curing  detects  in  plead- 

sas  Townsi   "indictment  and  Information,''^  f  6. 

.    'Evidence!  appeal  or  writ  of  error,  see  "Appeal 

defendant  t^r,     i  25. 

obtained  b^ride,  see  "New  Trial."  {  L 

v.  Wright 

piiSsrf''ESTED  REMAINDERS. 

sales. — Iro    „,-   "Wiiia  "88 
New  York'  "**     "^"'*'     '  *' 

♦Where 
with  funi' 

deed  in  .  ,._      ..    ,.       ,  ,       „  .  „ 

created  tion,  see  "Constitutional  Law,    {  5. 

in  the-' 
the  >» 


VESTED  RIGHTS. 


VICE  PRINCIPALS. 

See  "Master  and  Servant,"  {  4. 


VILLAGES. 

See  "Municipal  Corporations." 

VINDICTIVE  DAMAGES. 

See  "Damages,"  }  3. 


WAGERS. 

See  "Gaming,"  |  1. 

WAIVER. 

See  "Estoppel." 

Of '  ohjeotiont  to  ptrtiomUr  a«te,  initrumentt, 

or  procMdimgt. 
See  "Indictment  and  Information,"  S  6 ;  "Plead- 
ing," {  8. 
Validity  of  note,  see  "Bills  and  Notes,"  {   1. 

Of  rightt  or  romediet. 
See  "Insurance,"  §  7. 
Change  of  venue,  see  "Venue,"  §  2. 
Ground  for  review  not  assigned  as  errors,  see 

"Appeal  and  Error,"  {  18. 
Notice  of  injuries  to  servant,  see  "Master  and 

Servant,"  J  1. 
Proof  of  loss  insured  against,  see  "Insurance," 

no. 

WARDS. 

See  "Guardian  and  Ward." 

WARNING. 

To  servant,  see  "Master  and  Servant,"  f  9. 

WARRANT. 

For  arrest  in  extradition  proceedings,  see  "Elx- 
tradition,"  J  1. 

WARRANTY. 

On  sale  of  goods,  see  "Sales,"  |f-6,  7. 
By  insured,  see  "Insurance,"  |  13. 

WATERS  AND  WATER  COURSES. 

Harmless  error  in  action  for  pollution  of  stream, 
see  "Appeal  and  Error,"  §  26. 

Municipal  taxes  to  pay  water  rents,  see  "Mu- 
nicipal Corporations,"  {  9. 

Province  of  court  and  jury  in  ^neral  in  action 
for  pollntion  of  well,  see  "Trial,"  {  6. 

{  1.     Natural  irater  conrsea. 

In  an  action  for  damages  for  the  pollution  of 
a  stream  which  rendered  a  well  on  plaintiff's 
land  useless,  an  instruction  permitting  recovery 
without  reference  to  defendant's  negligence  had 
proper. — Haynor  v.  Excelsior  Springs  Light, 
Power,  Heat  &  Water  Co.  (Mo.  App.)  580. 

*The  rights  of  the  owner  of  a  dominant  es- 
tate as  to  the  use  of  a  water  course  stated. — 
Haynor  v.  Excelsior  Springs  Light,  Power,  Heat 
&  Water  Co.  (Mo.  App.)  580. 

*A  railroad  riparian  owner  which  pollutes  the 
water  of  a  stream  and  materially  injures  anoth- 
er riparian  proprietor  is  liable  for  any  injury  re- 
sulting from  its  acts.— Benjamin  v.  Gulf,  C.  & 
8.  P.  Ry.  Co.  (Tex.  Civ.  App.)  408. 

In  an  action  by  a  riparian  proprietor  for  dam- 
ages to  his  cattle  caused  by  drinking  oil  emptied 
into  the  stream  by  another  proprietor,  plaintiff 
need  not  show,  in  order  to  recover,  that  the 
cattle  were  in  a  healthy  condition  prior  to  the 
time  they  drank  the  oil. — Benjamin  v.  Gulf,  C. 
&  S.  P.  Ry.  Co.  (Tex.  Civ.  App.)  408. 

In  an  action  by  a  riparian  proprietor  for 
damage  to  his  cattle  caused  by  drinking  oil 
emptied  into  the  stream  by  another  proprietor, 
plaintiff  need  not  show  that  he  had  used  ordi- 
nary care  in  handling  his  cattle,  as  that  waa 


*Poljit  aanotatad.   Soo  ayllaliiu. 
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matter  of  defense.— Benjamin  v.  Gulf,  C.  ft  8. 
r.  Ky.  Ck).  (Tex.  Civ.  App.)  408. 

Where  a  riparian  owner  used  the  water  of  a 
stream  for  his  cattle,  and  bad  no  other  water 
for  them  to  drink,  he  was  not  obliged  to  remove 
the  cattle  from  the  premises  to  prevent  their 
injury  from  drinking  oil  emptied  into  the  stream 
by  another  riparian  proprietor,  unless  he  could 
do  so  at  moderate  expense,  nor  wns  he  bound 
to  aell  bis  cattle  as  soon  as  he  could  find  a  mar- 
ket or  at  all  if  he  did  not  wish  to.— Benjamin 
V.  Gulf,  a  &  a.  F.  Ry.  Co.  (Tex.  Civ.  App.) 
408. 

*In  an  action  by  a  riparian  owner  for  dam- 
ages to  his  cattle  by  the  pollution  of  a  stream, 
the  measure  of  his  damages  was  the  difference  in 
the  market  value  of  the  cattle  and  their  market 
value  had  they  not  been  so  damaged.— Benjamin 
V.  Gulf,  C.  &  8.  F.  Ry.  Co.  (Tex.  Civ.  App.)  408. 

Measure  of  damages  indicated  where  a  ripa- 
rian owner  is  compelled  to  move  stock  to  prevent 
injury  from  pollution  of  stream  by  another 
riparian  proprietor. — Benjamin  v.  Gulf,  C.  &  S. 
FT  Ry.  Co.  CTex.  Civ.  App.)  408. 

f   S.    Paltlle  water  anpply. 

A  purchaser  of  a  building  ia  not  liable  for 
back  water  rents  of  which  he  bad  do  knowledge, 
under  Hall's  Ordinances  of  City  of  Covington,  { 
KmS.- City  of  Covington  v.  KBtterman  (Ky.) 
297. 

In  an  action  by  a  brewery  to  recover  an  ez- 
pess  paid  for  water  from  the  required  rate  for 
water  furnished  for  purely  manufacturing  pur- 
poses, held  unnecessary  to  constitute  a  use  for 
manufacturing  purposes  that  all  of  it  went  into 
the  composition  of  beer,  and  a  finding  based 
on  such  assumption  held  reversible  error.— 
American  Brewing  Co.  t.  City  of  St.  Louis 
(Mo.)  1. 

WAYS. 

'Private  rights  of  way,  see  "Easements." 
Public  ways,  see  "Highways" ;  "Municipal  (Cor- 
porations," ({  7,  8. 

WEAPONS. 

Arrest  for  carrying  weapon,  see  "Arrest,"  |  1. 

'Evidence  held  to  sustain  a  conviction  of  car- 
rying a  pistol.— Geary  v.  State  (Tex.  Or.  App.) 
S74;   Brodie  v.  State  (Tex.  Cr.  App.)  1182. 

A  person  cannot  be  convicted  for  carrying  a 
pistol  if  he  did  not  know  that  the  pistol  was  on 
nis  person,  and  had  no  intent  to  violate  the  law. 
—Miles  V.  State  (Tex.  Cr.  App.)  378. 

A  stick  held  not  a  slung  shot  within  the  stat- 
nte.- Geary  v.  State  (Tex.  Cr.  App.)  379. 

In  a  proeecntion  for  carrying  weapons  the 
pretended  appointment  of  defendant  as  a  deputy 
sberifF,  under  Rev.  St.  18T9,  art.  4620,  held  no 
defenae.— Baker  v.  State  (Tex.  Cr.  App.)  684. 

•Under  Pen.  Code  1895,  art.  338,  an  informa- 
tion charging  the  carrying  of  knuckles  held  sup- 
ported by  the  evidence. — Prater  T.  State  (Tex. 
Oc.  App.)   687. 

WIDOWS, 

Dower,  ^e«  "Dower." 

WILLS. 

See   "Descent  and  Distribution";    "Executors 
and  Administrators." 

I    1.    Be^idaltM  unA  TaUdity. 

'Undue  influence  is  not  established  by  proof 
«f  influence  by  natural  affection.— Teckenbrock 
T.  McLaughlin  (Mo.)  4& 


•Daughters  who  were  preferred  by  their  moth- 
er's will  held  not  required  to  explain  the  will  to 
prevent  a  presumption  of  their  undue  influence. 
—Teckenbrock  v.  McLaughlin  (Mo.)  46. 

In  a  statutory  will  contest  on  the  ground  of 
undue  influence,  evidence  of  an  admission  by 
one  of  the  next  of  kin  that  undue  influence 
was  exercised  by  the  declarant  held  inadmissi- 
ble.—Teckenbrock  V.  McLaughlin  (Mo.)  46. 

•Declarations  of  testatrix  that  her  other 
daughters  were  exercising  undue  influence  to  in- 
duce her  to  disinherit  B.  waa  inadmissible  to 
establish  undue  influence.— Teckenbrock  v.  Mc- 
Laughlin (Mo.)  46. 

•While  undne  influence  need  not  be  shown  by 
direct  evidence,  there  must  be  some  proof  either 
in  fact  or  presumptively.— Teckenbrock  v.  Mc- 
Laughlin (Mo.)  46. 

•In  a  statutory  will  contest,  evidence  held  to- 
sufficient  to  warrant  a  finding  that  the  will  waa 
the  result  of  undue  influence.— Teckenbrock  v. 
McLaughlin  (Mo.)  46. 

A  provision  in  a  will  relative  to  the  effect  to 
be  given  the  same  in  case  the  envelope  inclosing 
it   should   be   opened,   construed,   and   held   no 

Sound    for    denying    probate.  —  Ainsworth    v. 
riggs  (Tex.  Civ.  App.)  753. 

•The  fact  that  a  holographic  will  bore  an  at- 
testation clause  but  was  not  witnessed  held  not 
sufficient  ground  for  refusing  to  admit  it  to 
probate.— Ainsworth  v.  Briggs  (Tex.  Civ.  App.) 
1 53. 

The  fact  that  a  second  will  waa  found  to  a 
less  secure  place  than  a  former  will  held  of  lit- 
tle weight  in  determining  the  validity  of  the 
letter,  under  Rev.  St.  1895,  art.  5337.— Ains- 
worth T.  Briggs  (Tex.  Civ.  App.)  763. 

I   S.    Probate,  eatabllahaaeat,  and  aanvK 
meat. 

Though  Kirby's  Dig.  {  8030  provides  that  pro- 
bates shall  be  conclusive  until  superseded,  re- 
versed, or  amended,  the  probate  of  a  holograph- 
ic will  made  and  treated  as  a  codicil  to  a  prior 
attested  will,  and  executed  pursuant  to  section 
8012  par.  5,  could  not  give  it  effect  beyond  that 
given  it  by  section  8014,  which  gave  it  full 
scope  and  effect,  except  that  it  should  not  alter 
or  revoke  the  attested  will.— Parker  v.  Hill 
(Ark.)  20a 

A  statutory  will  contest  is  in  the  nature  of  an 
appeal  from  the  order  establishing  the  will,  and 
leads  to  a  judgment  establishing  it  in  solemn 
form  or  invalidattog  it.— Teckenbrock  t.  Mc- 
Laughlin (Mo.)  46. 

•In   a  statutory  will  contest,  the  burden  of 

?roof  in  the  first  instance  is  on  the  contestee. — 
'eckenbrock  v.  McLaughlin  (Mo.)  46. 

•Contestee  in  a  will  contest  held  entitled  (o 
the  opening  and  closing  to  the  jury.— Tecken- 
brock V.   McLaughlin   (Mo.)  46. 

On  demurrer  to  the  evidence  in  a  will  con- 
test, contestants  are  entitled  to  the  full  force 
of  their  uncontradicted  testimony,  and  to  have 
every  reasonable  inference  deducible  from  the 
testimony  allowed  in  their  favor. — Teckenbrock 
v.  McLaughlin  (Mo.)  46. 

•Where  there  is  no  substantial  evidence  to 
sustam  a  will  contest,  the  court  may  properly 
direct  a  verdict.— Teckenbrock  v.  McLaughlin 
(Mo.)  46. 

•On  application  for  the  probate  of  a  will,  the 
question  whether  certain  language  therein  cre- 
ated a  conditional  bequest,  held  immaterial. — 
Ainsworth  v.  Briggs  (Tex.  Civ.  App.)  753. 

S  3.     Coastmotioa. 

•A  will  should  he  so  construed  aa  to  uphold 
each  item  thereof  where  the  lame  can  b«  done 
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without  doing  yiolence  to  the  remaininK  itema. 
-Allen  V.  AH«i  (Ky.)  230. 

A  will  construed,  and  held  to  give  the  fee 
simple  of  testator's  estate  to  a  beneficiary  sub- 
ject to  a  life  estate  in  another,  and  subject  to 
be  defeated  by  the  beneficiary's  death  before  his 
majority.— Allen  v.  Allen  (Ky.)  250. 

A  will  construed  to  give  testator's  children  a 
fee  in  the  estate  which  he  directed  to  be  dis- 
tributed between  them  when  the  youngest  should 
become  23  years  of  age.— McGauley's  Gnardian 
y.  Dale  (Ey.)  268. 

*An  estate  given  in  fee  will  not  be  defeated 
by  a  subsequent  provision  limiting  it  to  a  small- 
er estate,  unless  the  language  or  intention  of 
the  testator  requires  it. — McCauley's  GuitfdiaJi 
T.  Dale  (Ky.)  268. 

*The  law  favors  the  vesting  of  estates,  and  in 
case  of  doubt,  it  favors  a  fee  rather  than  a 
less  estate.— McCauley's  Guardian  v.  Dale  (Ky.) 
2(i8. 

•A  bequest  to  testator's  grandchildren  held  to 
apply  to  those  born  after  as  well  as  before  testa- 
tor^B  death.— Gaywood  v.  Jones  (Ky.)  888. 

•The  court  in  construing  a  will  will  adopt  the 
construction  which  will  dispose  of  the  entire  es- 
tate of  the  testator.— Newcomb  v.  Fidelity  Trust 
Co.  (Ky.)  911. 

A  will  construed  and  held,  that,  on  the  death 
of  testator's  wife  leaving  a  child,  a  bequest  vest- 
ed in  the  child.— Newcomb  r.  Fidelity  Tmat 
Co.  (Ky.)  911. 

♦The  use  of  the  word  "heirs"  to  pass  a  fee 
under  a  will  held  unnecessary,  but  it  may  be 
considered  in  ascertaining  whether  the  inten- 
tion was  to  vest  a  life  estate  in  the  devisee  or 
the  fee,  where  testator's  intention  is  doubtful. 
-Pratt  V.  Saline  Valley  Ry.  Co.  (Mo.  App.) 
1099. 

•Where  the  first  named  devisee  in  a  will  is 
given  absolute  power  to  dispose  of  the  property, 
such  devisee  takes  the  fee  unless  the  estate  is 
expressly  given  for  life  only.— Pratt  v.  Saline 
Valley  Ry.  Co.  (Mo.  App.)  1099. 

While  a  restriction  contained  in  a  will  pre- 
venting the  devisee  or  her  heirs  from  selling 
the  land  devised  for  50  years  after  testator's 
death  was  void  as  being  an  unlawful  restraint 
on  alienation,  it  may  l>e  considered  as  a  circum- 
stance showing  testator's  intention. — Pratt  v. 
Saline  Valley  Ry.  Co.  (Mo.  App.)  1099. 

Where  an  estate  in  fee  is  given  in  unequivo- 
cal language  in  the  first  clause  of  the  will,  it 
cannot  De  cut  down  to  a  life  estate  in  a  subse- 

?[Uent  clause  without  express  words  to  that  ef- 
ect,  or  unless  there  is  an  unmistakable  inten- 
tion to  do  so.— Pratt  v.  Saline  Valley  By.  Co. 
(Mo.  App.)  1099. 

•A  devise  of  land  to  testator's  daughter  con- 
strued and  held  to  give  the  daughter  only  a  life 
estate,  with  remainder  to  her  heirs. — Pratt  v. 
Saline  Valley  Ry.  Co.  (Mo.  App.)  1099. 

•Statement  as  to  when  under  a  will  a  remain- 
der vested,  with  the  effect  thereof.— Greenlaw  v. 
Dillon  (Tex.  Civ.  App.)  705. 

WITNESSES. 

See  "Depositions" ;   "Evidence." 

Absence  of  ground  for  continuance,  see  "Crim- 
inal Law.'^^S  18. 

Continuance  for  absence  of,  see  "Continuance." 

Credibility  of  as  question  for  jury,  see  "Crim- 
inal  Law,"  I  24. 

Experts,  see  ''Criminal  Law,"  |  14;  "Evi- 
dence,*' i  10. 

Indorsement  of  names  on  indictment,  see  "Crim- 
inal Law,"  t  Id. 


Opinions,  see  "Criminal  Law,"  f  14;  "Evi- 
dence," «  10. 

Review  of  discretion  of  court  as  to  examina- 
tion, see  "Appeal  and  Error,"  !  24. 

Sufficiency  of  instructions  on  weight  of  evidence, 
see   "Trial,"   {  8. 

i  1.     Competeney. 

In  forcible  detainer  to  recover  premises  leased 
by  plaintiff's  wife,  aha  could  testify  aa  his  agent 
to  facts  she  alone  knew,  and  he  as  to  others 
within  his  exclusive  knowledge. — Monahan  v. 
Schwartz  (Ky.)  285. 

The  assignment  of  a  claim  by  a  person  incom- 
petent to  testify  except  for  the  assignment  is 
not  rendered  competent  by  the  assignment. — 
Leonora  Nat.  Bank  v.  Ragland's  Adm'r  (Kr.) 
854. 

•Under  Civ.  (3ode  Prac.  I  606,  subsecs.  2,  7, 
a  stockholder  in  a  bank  at  a  time  of  a  trans- 
action between  the  bank  and  a  person  since 
deceased  held  not  competent  to  testify  concern- 
ing the  transaction,  though  be  has  sold  bis 
stock.— Leonora  Nat.  Bank  v.  Ragland's  Adm'r 
(Ky.)  854. 

Stockholders  in  a  corporation  held  incompetent 
to  testify  in  behalf  of  the  corporation  against 
the  estate  of  a  deceased  creditor. — Leonora  Nat. 
Bank  v.  Ragland's  Adm'r  (Ky.)  854. 

•A  defendant  in  a  proceeding  to  settle  partner- 
ship accounts  held  competent  to  testify  for.  plain- 
tiffs that  he  had  purchased  machinery  from  a 
deceased  partner  at  a  certain  price:  Civ.  Code 
Prac.  I  606,  subds.  2,  7,  being  not  applicable. — 
Boreing  v.  Wilson  (Ky.)  914. 

•Testimony  of  plaintiff's  brother  that  defend- 
ants' intestate  agreed  to  pay  plaintiff  a  certain 
sum  as  a  farm  hand  was  properly  received 
where  there  was  no  evidence  that  he  was  plain- 
tiff's agent  in  hiring  him  to  deceased. — Cobb  v. 
HoUoway  (Mo.  App.)  109. 

•In  an  action  to  recover  horses  sold  by  de- 
fendant's intestate  to  plaintiff  under  the  direct 
provisions  of  Rev.  St.  1899,  {  4652  [Ann.  St. 
1906,  p.  2520],  plaintiff  was  properly  allowed 
to  testify  as  to  matters  transpiring  between 
himself  and  the  administrators  after  their  ap- 
pointment—Cobb  V.  Holloway  (Mo.  App.)  lOO. 

In  an  action  against  a  husband  for  goods  sold 
to  his  wife,  living  separate  from  him.  the  testi- 
mony of  the  wife  to  show  the  purchase  of  the 
goods,  their  purpose,  and  necessity  held  compe- 
tent—Moore v.  Rose  (Mo.  App.)  1105. 

•A  plaintiff  in  a  personal  injury  case  is  not 
disqualified  by  reason  of  interest  from  testifying 
in  his  own  behalf,  and  the  fact  that  his  testi- 
mony is  self -serving  does  not  render  it  incomne- 
tent— Missouri,  K.  &  T.  Ry.  Co.  t.  Hendricks 
(Tex.  Civ.  App.)  745. 

I  2.     Ezamlnatloa. 

•Accused  taking  the  stand  as  a  witness  held  to 
stand  as  any  other  witness  and  not  to  be  re- 
quired to  disclose  the  commission  of  public  of- 
fenses other  than  that  for  which  he  is  on  trial. — 
Welch  V.  Commonwealth  (Ky.)  863. 

•On  a  trial  for  crime,  the  proof  of  the  com- 
mission of  other  offenses  to  show  motive  cannot 
be  made  by  accused.— Welch  t.  Commonwealth 
(Ky.)  863. 

•A  question  to  a  witness  held  to  be  leading 
and  suggestive  of  the  answer  desired. — Godsoe 
V.  State  CTex.  Cr.  App.)  388. 

•On  a  trial  for  a  violation  of  the  local  option 

law,  certain  evidence  held  properly  admitted 
where  brought  out  on  cross-examination. — Doo- 
ley  V.  State  (Tex.  Cr.  App.)  676. 

•In  a  prosecution  for  violating  the  local  option 
law,  it   is  proper  to  permit  a  witness  to  tell 
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■when  and  how  he  came  to  tell  about  bayinc  the 
whisky,  after  defendant's  attorney  had  attempt- 
«d  to  show  that  the  witness  voluntarily  inform- 
ed on  defendant,  and  that  he  was  beioK  paid 
to  testify.— Biddy  v.  State  (Tex.  Cr.  App.)  689. 

Certain  cross-examination  in  condemnation 
proceedings  by  a  railroad  hdd  proper. — Pan- 
handle &  G.  Ey.  Co.  V.  Kirby  (Tex.  C5iv.  App.) 
498. 

*In  trespass  to  try  title,  question  as  to  prior 
survey  held  not  leading. — Banter  ▼.  Malone 
(Tex.  Civ.  App.)  709. 

*In  trespass  to  try  title,  question  as  to  prior 
survey  held  leading.— Hunter  v.  Malone  (Tex. 
Civ.  App.)  709. 

Where  evidence  conclusively  showed  that  a 
train  stopped  at  a  station  only  one  or  two  min- 
utes, and  a  witness  stated  that  it  did  not  take 
her  20  minutes  to  get  from  her  seat  to  the  car 
steps,  held,  that  counsel  could  ask  her  what  she 
meant  by  her  answer.— Texas  Midland  R.  R. 
V.  Ritchey  (Tex.  Civ.  App.)  732. 

*A  question  "what  idea  did  you  entertain 
would  be  the  result  of  your  failure  to  catch  your 
train,  •  •  *  whether  you  would  be  dis- 
charged for  missing  it  or  not?"  was  not  leading, 
as  its  form  did  not  indicate  the  answer  de- 
sired.—Missouri,  K.  &  T.  Uy.  Co.  v.  Hendricks 
(Tex,  Civ.  App.)  745. 

In  an  action  for  damage  to  cattle  by  defend- 
ant's negligent  delay  in  transporting  them,  the 
scope  given  defendant's  counsel  in  the  cross- 
examination  of  a  witness  as  to  the  source  of 
hii!  knowledge  as  to  what  the  cattle  brought 
held  sufficient.— St.  Louis.  I.  M.  &  S.  Ry.  Co.  v. 
Rogers  (Tex.  Civ.  App.)  1027. 

*A  certain  question  held  leading  and  the  an- 
swer inadmissible.— Cleveland  v.  Taylor  (Tex. 
Civ.  App.)  1087. 

Certain  part  of  answer  to  an  interrogatory 
held  not  responsive.— Travelers'  Protective 
Ass'n  of  America  v.  Roth  (Tex.  Civ.  App.)  1039. 

S  3.     CredlltlUty,    Impeachment,    oontra- 
dlotlon,  and   corroboration. 

'Evidence  to  impeach  the  testimony  of  a  man 
by  showing  that  when  he  resided  in  the  state 
several  years  ago  his  reputation  for  veracity  was 
not  good  held  incompetent.— Alexander  v.  Hill 
(Ky.)  225. 

Evidence  of  decedent's  statement  held  not 
proper  as  tending  to  contradict  defendant's  wit- 
nesa.— Wagner  v.  Commonwealth  (Ky.)  318. 

Questions  held  competent  as  lading  a  founda- 
tion for  the  contradiction  of  a  witness. — Owens- 
boro  City  Ry.  Co.  v.  Allen  (Ky.)  357. 

A  statement  bv  which  it  was  sought  to  contra- 
dict a  witness  held  inadmissible  as  relating  to 
an  immaterial  matter. — Owenaboro  City  Ry.  Co. 
V.  Allen  (Ky.)  357. 

*Civ.  Code  Prac.  |  597,  prescribes  the  manner 
in  which  a  witness  may  be  discredited. — Welch 
V.  Commonwealth  (Ky.)  863. 

•Defendant  in  a  criminal  prosecution,  testify- 
ing for  himself,  may  be  impeached,  under  the 
■  express   provisions   of    Rev.    St.    189i).    §   2637 
[Ann.  St.  1906,  p.  1566],  as  any  other  witness 
might  be.— State  t.  Baker  (Mo.)  6. 

'Extent  to  which  cros»-exam!nation  of  wit- 
ness called  to  impeach  another  by  proof  of  gen- 
eral character  may  go  held  largely  within  dis- 
cretion of  trial  court.— State  v.  Harris  (Mo.)  28. 

It  is  proper  to  permit  a  party  to  show  on  the 
cross-examination  of  the  witnesses  of  the  ad- 
verse party  that  the  witnesses  and  adverse  par- 
ty are  members  of  the  same  labor  union,  as 
bearing  on  the  credibility  of  the  witnesses. — 
Hubs  r.  Heydt  Bakery  C!o.  (Mo.)  63. 


*In  a  prosecution  for  ajs^avAted  assault,  cer- 
tain evidence  offered  for  the  purpose  of  impeach- 
ment held  not  admissible. — ^Vaiihouser  t.  State 
(Tex.  Cr.  App.)  386. 

'Evidence  that  accused  had  been  convicted  of 
a  felony  six  years  before,  and  had  served  two 
years  in  the  penitentiary,  was  admissible  to  af- 
fect his  credibility  as  a  witness.- Davis  v.  State 
(Tex.  Cr.  App.)  667. 

*A  witness  cannot  be  impeached  by  showing  as 
a  fact  that  he  has  committed  larceny. — Ooad  v. 
State  (Tex.  Cr.  App.)  680. 

*A  witness  whose  character  has  not  been  at- 
tacked except  by  questions  which  do  not  neces- 
sarily amount  to  an  insinuation  against  his 
veracity  cannot  be  corroborated  by  showing  that 
he  has  made  the  same  statements  on  former  occa- 
sions.—Hardin  v.  Vt  Worth  &  D.  O.  Ry.  Go. 
(Tex.  Civ.  App.)  490. 

WORDS  AND  PHRASES. 

"Adverse  possession."— Hunter  v.  Malone  (Tex. 

Civ.  App.)  709. 
•"Appellate  Court."— Zellars  v.  Natonal  Surety 

Co.  (Ma)_548. 
•"Arrest."— Williams  v.  State  (Tex.  Cr.  App.) 

371. 
•"Belonging  to  and  due."— Heffner  r.  Rice  (Mo. 

App.)  mo. 

"Bill  of  exceptions."- Panhandle  &  Q.  Ry.  C!o. 

•V.  Kirby  (Tex.  Civ.  App.)  498. 
"Burglary.'*— State  v.  Horn  (Mo.)  3. 
•"Central  line  of  roadway."—  Harmon  v.  Fow- 
ler Packing  Co.  (Mo.  App.)  610. 
•"Concurrently."— Hirsch  v.  Fatten  (Tex.  Civ. 

App.)  1015. 
•"(Constitution."— Clark   V.   Brown    (Tex.    Civ. 

App.)  421. 
"(constructive   delivery." — Bloom's   Son   Co,   v. 

Haas  (Mo.  Apj).)  1078. 
"Contingent    remainder." — Qreenlaw    v.    Dillon 

(Tex.  Civ.  App.)  705. 
•"Contributory  negligence." — Hummer's  Ex'i  v. 

Louisville  &  N.  R.  Co.  (Ky.)  885. 
•"Costs."- Berry  v.  Hood  (ifo.)  23. 
•"Coupon   bond." — Parks   v. 

App.)  466. 

"Credit."— Dooley  v.  State  (Tex.  Cr.  App.)  676. 
•"Duly  prosecute."- Vallanaingham  v.  Ray  (Ky.) 

896. 
•"Ekxlesiastical  matter."— Clark  v.  Brown  (Tex. 

Civ.   App.)   421. 
•"Estate  by  entirety."— Holmes  v.  Kansas  City 

(Mo.)  9. 
"Family."— Colter  v.  Luke  (Mo.  App.)  608. 
"Fellow  servants."— Missouri,  K.  &  T.  Ry.  Ck). 

v.  Hendricks  (Tex.  Civ.  App.)  745. 
•"General   damages."- Louisville  &   N.  R.  Co. 

V.  Roney  (Ky.)  343. 
•"Gross." — Fire  Ass'n  of  Philadelphia  v.  Love 

(Tex.)  158. 
•"Gross  amount  of  premiums." — Fire  Ass'n  of 

Philadelphia  v.   Love   (Tex.)   158. 
•"Identity."— Clark  v.  Brown  (Tex.  Oiv.  App.) 

421. 
•"Incorporated  city  or  town."— Parks  ▼.  West 

(Tex.  Civ.  App.)  46<5. 
"Involuntary    payment." — Nashville,    C.    &    St. 

L.  Ry.  Co.  v.  Marion  County  (Tenn.)  1058. 
•"Issue." — National  Stamping  &  Electric  Works 

V.  Wicks  (Mo.  App.)  598. 
"Judicial  power."— State  ex.  rel.  Board  of  Edu- 
cation of  City  of  St.  Louis  v.  Nast  (Mo.)  563. 
"Killed." — Travelers'  Protective  Ass'n  of  Amer- 


West    (Tex.    Civ. 


ica  V.  RothJTex.  Civ.  App.)  1039. 
Macb. 


"Liquidated."— Brooks  Tire 
(Tex.  Civ.  App.)  1005, 


Co.  V.  Shields 


"Malicious."— State  v.  Graeme  (Mo.  App.)  1131. 
"Margin  of  railroad."— Louisville  &  N.  B.  Co. 
V.  Elliston  (Ky.)  858. 
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*"May."— 8t.   Lonis   Soiithwegtern   Ry.   Co.   of 

Texas  v.  Garber  (Tex.  Civ.  App.)  T42. 
♦"Molaiwes." — Wentem  Grocer  Co,  v.  CaffarelH 


Bros.   (Tex.  Civ.  App.)  413, 
Monopoly."— Forrest     Photograp 
Hutchinson   Grocery  Co.    pPex. 


7(i8. 


botographic     Co.     v. 
-      *-       Civ.   App.) 


•"Murder  in   the  second  degree."— Redman   v. 

State  (Tex.  Cr.  App.)  3(K. 
•••Mutually  indebted.'*— Caldwell  ▼.  Ryan  (Mo.) 

5.33. 
•'Negligence."— Schulte  y.   Louisville  &   N.   R. 

Co.  (Ky.)  941. 
■'Original     improvement." — Thomas    v.     Woods 

(Ky.)  87a 
•'•Payment    into    court."— Holmes    v.    Kansas 

City  (Mo.)  9. 
"Police  power."— Williams  v.  State  (Ark.)  838.. 
"Preponderance  of   the  evidence."— (^artlich    v. 

Metropolitan  St.  Ry.  Co.  (Mo.  App.)  584. 
•"Prescription."— State  v.  Davis  (Mo.  App.)  127. 
"Principal  officer  or  agent."— Cumberlanct  Co.  v. 

Lewis  (Ky.)  347. 
•"Principal  place  of  business." — Commonwealth 

V.  Cumberland  Telephone  &  Telegraph  Co. 

(Ky.)  262. 
"Proceedings  of   the   county   court." — Williams 

V.  Steele  (Tex.)  155. 
"Property."— O'Bear-Nester  Glass  Co.  t.  Anti- 

explo  Co.  (Tex.)  967. 
•'•Proximate  cause."— El  Paso  &  S.  W.  Ry.  Co. 

V.  Smith  (Tex.  Civ.  App.)  988. 
"Proximate  cause." — San  Antonio  &  A.  P.  Ry. 

Co.  V.  Trigo  (Tex.  Civ.  App.)  1193. 
•"■Purposes   of   the   home." — Lacour   v.   L.   W. 

Levy  &  Co.  (Tex.  Civ.  App.)  190. 
•"Railroad."— Skiles  v.   St.  Louis,  I.  M.  &  S. 

Rv.  Co.  (Mo.  App.)  1082. 
"Rapidly."— Vessels  v.  Metropolitan  St.  Ry.  Co. 

(Mo.  Api).)  578. 
•'RecoDstruction    work." — Racklilfe    v.    Duncan 

(Mo.  App.)  1110. 
••Repair  work."— Rackliffe  v.  Dnncan  (Mo.  App.) 

1110. 
•"Required    work."— Commonwealth    v.    Chesa- 
peake &  O.  R.  Co.  (Ky.)  851. 
"Reunion."— Clark  v.  Brown  (Tex.  Civ.  App.) 

421. 
•"Roadbed."— Skiles  t.  St.  Louis,  I.  M.  &  S. 

.    Ry.  Co.  (Mo.  App.)  1082. 
•"Salary."— Spalding  v.   Thombury   (Ky.)  906. 
•"Sale   by   sample.'^-Colambia   River   Packers 

Ass'n  V.  Springfield  Grocer  Co.  (Mo.  App.) 

113. 
•"Shall    not   apply."— Ex    parte    Woods    (Tex. 

Cr.  App.)  1171. 
"Slung  shot."— Geary  v.  State  (Tex.  Cr.  App.) 

Of  47. 

•"Special  damages."— Louisville  &  N.  R.  Co.  v. 
Roney  (Ky.)  343. 

•"Special  law."— Wallis  v.  Williams  (Tex.)  163. 

♦"Total  and  permanent  disability." — Brother- 
hood of  Ry.  Trainmen  v.  Dee  (Tex.  Civ. 
App.)  492. 


"Trackmen."— Norton  v.  Galveston,  H.  &  8. 
A.  Ry.  Co.  (Tex.  Civ.  App.)  1044.  . 

•"Trade-mark."— Western  Grocery  Co.  v.  Caff- 
arelH Bros.  (Tex.  Civ.  App.)  413. 

•"Utmost  human  skill,  diligence,  and  foresight.'*' 
—Skiles  V.  St.  Louis,  I.  Mf.  &  S.  Ry.  Co. 
(Mo.  App.)  1082. 

•"Value."— Elgin  City  Banking  Co.  v.  Hall 
(Tenn.)  106& 

•"Vice  principal."— Ea  Paso  &  S.  W.  Ry.  Co. 
V.  Smith  (Tex.  Civ.  App.)  988. 

•"Waiver."— Missouri,  K.  &  T.  Ry.  Co.  v.  Hen- 
dricks (Tex.  Civ.  App.)  745. 

"Water  for  manufacturing  purposes."— Ameri- 
can Brewing  Co.  v.  City  of  St.  Louis  (Mo.)  1. 

"Whether  or  not."— Wade  v.  State  (Tex.  Cr. 
App.)  376. 

•"Widower."- Perry  v.  Strawbridge  (Mo.)  641. 


WORK  AND  LABOR. 

Ldens  for  work  and  materials,  see  "Mechanics* 
Liens." 

•To  entitle  a  grandchild  to  recover  from  a 
grandparent  for  services  performed  while  a  mem- 
ber of  defendant's  family,  plaintiff  must  show 
that  the  services  were  rendered  in  expectation 
of  payment,  and  with  the  understanding  on  both' 
sidos  that  {>ayment  should  be  made  tfierefor. — 
Green  v.  Buchanan  (Mo.  App.)  607. 

In  an  action  against  plaintiff's  grandfather  to 
recover  for  services  performed,  certain  evidence 
held  inadmiasible  to  show  that  plaintiff  was  not 
a  member  of  defendant's  family  when  the  serv- 
ices were  performed.— Green  v.  Buchanan  (Mo. 
App.)  607. 

WRITS. 

Sec  "Process." 

Particular  teritt. 

See  "Certiorari";  "Execution":  "Garnish- 
ment," {  1 ;  "Habeas  Corpus" ;  "Injunction" ; 
"Mandamus";  '•Prohibition";  "Quo  Warran- 
to" ;    ••Replevin" ;    •'Sequestration." 

Oram  nobis  to  correct  judgment,  see  "Judg- 
ment." f  4. 

Writ  of  error,  see  "Appeal  and  Error." 


WRONGS. 

See  "Torts." 

YEAR. 

Estates  for  years,  see  "Landlord  and  Tenant" 
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